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EXPLANATION 


T he object in view in preparing' Corpus Juris Secundum has been two¬ 
fold: First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported 
cases; Second, to present each title of the law in form and content most suit¬ 
able as a means of practical reference for the Bench and Bar. 

Corpus Juris Secundum is therefore a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive propositions compris¬ 
ing the text are supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed do'wn since the publication of Corpus Juris. When the 
searclier may wish to consult earlier authorities, a specific reference to Corpus 
Juris makes available all cases back to 1658. 

Each title is preceded by a complete section analysis, greatly simpli¬ 
fied to facilitate research. Where the scope of any section is such as to re¬ 
quire it, a more minute analysis is found thereunder in its appropriate place 
within the title (see Abatement and Revival, Section 112). The convenience 
of this method—^an innovation in encyclopedic writing—^must immediately 
commend itself. 

A concise black-letter summary, indicative of its scope, precedes the 
full treatment or statement of the law under each section. These introduc¬ 
tory summaries, concise and free from interlineation of authorities, have 
proven of great convenience and value in legal research. 

An index is found in the back of each volume covering the titles con¬ 
tained therein, thus providing another convenient means of ready access to the 
text and notes. 

Corpus Juris Secundum is kept to date by means of annual cumula¬ 
tive pocket parts for each volume. This feature of supplementation which 
has proved so successful in modem digests and statutes conveniently, and 
with certainty, keeps each title constantly to date through current cases and 
new precedents. 

Corpus Juris Secundum represents the combined product of the highest 
editorial talent and manufacturing skill. Its many excellent editorial features 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangement, typography, and design, which the publisher believes 
will commend themselves to the profession as representing a new standard 
in legal publications. 

The Publishers 
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This Title includes public corporations formed under special charters or by voluntary oiig;anization 
under general laws for purposes of subordinate local government of cities, towns, villages, etc.; their sta¬ 
tus as bodies politic and corporate; their creation, organization, boundaries, divisions, alteration, amend¬ 
ment or forfeiture of charters, and dissolution; corporate powers and legislative reg^ilation and control; 
meetings of governing bodies, and passage of resolutions, ordinances, and by-laws; municipal boards, of¬ 
ficers, and agents, and their rights, powers, proceedings, and liabilities; public improvements and assess^ 
ments therefor, and grants of franchises or aid thereto; control and regulation of public places and works, 
police regulations, licenses, violations of regulations, and liabilities incurred in performance or for non¬ 
performance of municipal duties or for acts of municipal boards, officers, or agents; municipal prop¬ 
erty, contracts, indebtedness, bonds, and other securities; municipal taxation, revenue, and finances; 
claims against municipal corporations; actions by or against municipal corporations; and criminal 
prosecutions against municipal corporations. 

not In this Xttle^ tranteA dsewlieze In this wnrik; see Pescx^ptlTe-Woord IhOoc 
Analysis 

DlTldtoiia I to 3JDC in Voliune 6S 

I. DEFnnnoir, bistort, batube, abb status, §§ i-€ 

n. OBEATIOB, ALTEEATIOB, IBOIDEBTS, EZISTEBOE, ABE DI8S0LUTI0B, §§ 6-105 

A. Cbeation, Ezistencb, Ain> IurccDimTS, §§ 6-37 

B. Bottndabies ; Chanob ob SuBsmaioir oi> TEBBrrcnnr, §§ 38-84 

1. Establishment and Determination of Boundaries, §§ 38-40 

2. Alteration, §§ 41-80 

a. BOWBB TO ICAEB, CffiOTOrDS FOB, AND OBJXOTION8 TO, §§ 41-49 

b. UODX OFMAKINO; FBOOXXDINaS, §§ 50-54 

C. FKEVHNTION OF OB ATTACK ON, AND ODBB OF DBRIiOTB, §§ 65-68 

d. OPBBATION AND XFFXOT, §§ 69-80 

3. Wards, Precincts, and Other Subdivisions, §§ 81-82 

4. Plans, Pitas, and Surveys, §§ 83-84 

C. SxPAiMTB Mdnxoddpalikixs in Same Txebitoby and Consolidation l^axiixoF, §§ 85-87 

D. New ob Amended Csabteb, §§ 88-100 

K Fo BwaT BRB OF CHABmB AND Dissoldtion, §§ 101-105 

■ - - ' ■ ■ - . ■ . ^ ■ ■■ ■ , 

$66 also descriptive word index in the bac|: of this Yolnme 

1 


M C.J.S.—1 




MUNICIPAL CORPORATIONS 


63 C.J.S. 


m POWERS AND FUNCTIONS OENEBALLT, §§ 106-125 
IV. POLICE POWERS OENERALLT. §§ 126-137 

V. EXERCISE OF POWERS OENERALLT, §§ 138-182 

A. Ih Gekkbal, §§ 138-141 

B. Extest and Louts, §§ 142-151 

C. By and AOAiNST Whoic Exebctsed, §§ 152-157 

D. Methods on Exebctse; Phocbdure, §§ 158-182 

VL LEOISLATTVE CONTROL AND SUPERVISION, §§ 183-198 

VIL JUDICIAL SUPERVISION OP POWERS OENERALLT; DETERMINA¬ 
TION OF REASONABLENESS OF ACTION, §§ 199-209 

s 1 

Vm. PARTICULAR POWERS AND REOULATIONS, §§ 210-313 

IT- VIOLATION AND ENFORCEMENT OF ORDINANCES AND REOULATIONS, §§ 314-384 

A. In Genebad, §§ 314-321 

B. JuEiSDicTiON Venue, and Limitations, §§ 322-324 

C. Pabties and Process, §§ 325-327 

D. PIiEADino and Evidence, §§ 328-341 
K TeiaJi and New Trial, §§ 342-350 

F. Judgment, Punishment, Sentence, and Final Commitment, §§ 351-360 

G. Review, §§ 361-379 

H. Costs, §§ 380-384. 

X. OOVEBINO BODIES AND THEIR PROOEEDINOS. §§ 385-410 
XL ORDINANCES, RESOLUTIONS, AND BT-LAWS, §§ 411-461 

Xn. OFFICERS, AOENTS, EMPLOYEES, AND MUNICIPAL DEPARTMENTS, §§ 462-744 
A. Municipal OpncERS nr General, §§ 462-549 

Bb MuNidPAL Departments and Oiticebs or Emitloyees Thebbop, §§ 550-699 

I. In General, §§ 550-555 

2. Public Works, §§ 556-562 

3. PoKcc, §§ 563-590 

4. Fire, §§ 591-615 

5. Streets and Sewers, §§ 616-625 

6. Wpter and Light, §§ 626-636 

7. Conduits and Subways; Transportation, §§ 637-639 

8. Wharves, Docks, and Ferries, §§ 640-644 

9. Parks,645-650 

10. Health, §§ 651-657 

II. ' Education, §§ 658-666 

12. Charities and Correction, §§ 667-671 

13. Buildings. §§ 672-678 

14. Particular Institutions and Buildings, §§ 679-681 

15. Miscellaneous Departments, Boards, and Officers, §§ 682-699 
C. Agents and Employees, §§ 700-744 

xm. TORTS, §§ 745-949 

A. In General, § 745 

B. Exercisb op Governmental or Corporate Functions or Powers, §§ 746-756 

See also descriptive word index in the back of this Voltiikie 

2 



63 G< J> S» 


MUNICIPAL COEPOBATIONa 


SUL TORTS— Continued 

C. Acts ob Omissions op Opfeoebs or Agents, §§ 7S7-767 

D. Liabilitt with Respect to Particular Acts and Functions, §§ 768-780 

K Defects or Obstructions in Streets or Other Public Ways, §§ 781-872 

F. Defects in Sewers, Drains, or Watbroourses, §§ 873-894 

G. Condition or Use of Public Buildings and Other Property, §§ 895-918 

H. Actions, §§ 919-949 

XEV. PROPERTY, §§ 950-972 

XV. CONTRACTS IN OENERAL, §§ 973-1026 

A. In General, §§ 973-975 

B. Capacity and Power to Contract, §§ 976-987 

C. Personal Interest of Officers, §§ 988-992 

D. Essentials and Requisites, §§ 993-1010 
£. Construction and Operation, §§ 1011-1013 

F. Assignment, §§ 1014-1015 

G. Modification and Rescission, §§ 1016-1021 

H. Performance aih) Breach, §§ 1022^1023 

I. Rights and Remedies on Municipal Contracts, §§ 1024-1026 

XVI, MUNICIPAL EXPENSES AND CHARGES, AND STATUTORY LIABILITIES, §§ 1027-1034 

XVIL PUBUC IMPROVEMENTS, §§ 1035-1652 

A. Definition, Nature, and Purpose, § 1035 

B. Power and Duty, §§ 1036-1085 

1. In General, §§ 1036-1040 

2. Particular Improvements, §§ 1041-1061 

3. Exercise of Power, §§ 1062-1085 

C. Preliminary Proceedings, Ordinances, and Resolutions, §§ 1086-1140 

D. Contracts, §§ 1141-1218 

L In General, §§ 1141-1143 

2. Making, Requisites, Validity, and Construction Generally, %% 1144-1169 

3. Bond or Other Security by Contractor, §§ 1170-1181 

4. Assignment, Modification, and Abrogation, §§ 118^1184 

5. Performance or Breach and Compensation or Damages, §§1185-1213 

6. Rights, Remedies, and Liabilitiesi of Third Persons,^ §§ 1214-1218 

E. Damages, §§ 1219-1289 

1. Nature and Existence of Liability in General, §§ 1219-1223 

2. Kind of Improve^nent, §§ 1224-1236 

3. Elements, Measure and Amount of Damages, §§ 1237-1254 

4. Property with Reference to Which Recovery May Be Had, ^§ 1255-1257 

5. Persons Entitled and Municipalities and Persons Liable, §§ 1258-1259 
6- Estoppel, Waiver, or Loss of Right, §§ 1260-1261 

7. Payment, Assessment, or Release before Making Improvement, §§ 1262-1263 

8. Proceedings for Assessment,, §§ 1264-1277 

9. Payment of Award, §§ 1278-1279 

10. Actions for Damages, §§ 1280-1289 

F. Assessments fob Benefits and Speoul Taxes, §§ 1290-1580 

1. Definition, Nature, Purpose, and Effect in General, §§ 1290-1293 

2. Power to Levy; Constitutional and Statutory Provisions, §§ 1294-1298 

3. Authority to Make Inupirovements, §§ 1299-1301 

4. Nature of, and Necessity for. Improvement, §§ 1302-1323 

See also descriptive word index in the back of this Yolnme 

3 




MUNICIPAL CORPORATIONS 


63 C.J.S. 


XVXL FTJBLIO IMPROVEMENTS—Continued 

F, AssessioiNts fob Bjcnefits and SpECiAii Taxes—C ontinued 

5. Property Liable, §§ 1324-1376 

a. NATUEB OF PBOPBBTT, §§ 1324-1330 
k OWNEBSHIP, §§ 1331-1337 

c. BEEMPOTIONS, §§ 1338-1346 

d. LOCATION, §§ 1347-1358 

e. ASSESSMENT OR TAXING DISTBEOTS, §§ 1359-1368 

f. BENEFITS AND DAMAGES, §§ 1369-1376 

6. Particular Acts or Omissions Affecting Assessnicnts and Liabilities^ §§ 1377-1389 

7. Levy and Assessment in General, §§ 1390-1401 

8. Mode of Assessment, §§ 1402-1405 

9. Amount of Assessment, §§ 1406-1416 

10. Apportionment of Assessment, §§ 1417-1438 

a. BETWEEN MUNIGtPALITT AND PBOPEBTY OWNERS BENEFITED, §§ 1417-1419 

b. BETWEEN PROPERTY OWNERS BENEFITED, §§ 1420-1438 

11. Form and Contents of Assessment, §§ 1439-1442 

12. Assessment Rolls, Reports, and Records, §§ 1443-1446 

13. Presumptions as to Validity of Assessment and Effect as Evidence, §§ 1447-1451 

14. Certificate, Bond, Warrant, or Special Tax Bill against Specific Property, §§ 1452- 

1458 

15. Defects and Irregularities, and Invalid Assessments in General, §§ 1459-1477. 

a. IN GENERAL, §§ 1459-1461 

b. ESTOPPEL TO OBJEOT TO ASSESSMENT, §§ 1462-1473 
C. WAIVER OF OBJECTIONS TO ASSESSMENT, §§ 1474-1477 

16. Renvedies of Property Owners in General, §§ 1478-1484 

17. Confirmation, Revision, or Vacation of Assessment by Council, Board or Commission, 

§§ 1485-1489 

18. Confirmation, Revision, or Vacation of Assesstnent by Court, §§ 1490-1501 

19. Appeal from Assesstnent, §§ 1502-1511 

20. Appellate Review of Judgments Confirming, RezHsing, or Vacating Assessments, §§ 

1512-1521 

21. Certiorari to Review Assesstfient, §§ 1522^1527 

22. Equitable Relief against Assessment, §§ '1528-1540 

23. Reassesstnent, §§ 1541-1558 

24. Supplemental or Additional Assessments and Assessment of Arrearages, §§ 1559- 

1563 

25. Lien, §§ 1564-1571 

26. Payment or Surrender of Property and Disposition of Proceeds, §§ 1572-1580 

G. Enforcement of Assessments and Special Taxes, §§ 1581-1652 

1. In General, J§ 1581-1586 

2. Remedies and Proceedings in General, §§ 1587-1595 

3. Summary Judgtnent or Execution, §§ 1596-1607 

4. Actions for Sale of Land, §§ 160^1625 

5. Scire Facias, §§ 1626-1636 

6. Sale or Lease of Land, §§ 1637-1648 

7. Personal Liability and Enforcement Thereof, §§ 1649-1652 

Divlsiou JjLVJLu. to Snd in. Volume 64 

XVJIL USE AND REaULATION OF FUBliO PLACES, FROPERTT, AND WORKS, §§ 1653-1832 
A. Streets and Other Public Ways, §§ 1653-1801 
1. In General, §§ 1653-1655 

- - * ■ 2i Establishment, Existence, and Legality, §§ 1656-1662 

■ ■ ■ - ■ ■ ri’ . —I r."" ‘ - — ■ ■■ ■ ■’ 

See also descriptive word index in the back of this Volume 
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MUNICIPAL C0BP0BATI0N8 


ZVHL USE AND BEaELATION OF PUBLIC PLACES, PEOPEBTT, AKB WOBKS—Continned 
A. SiBEETS AES OxEDEB Pdbuo Wats —Continued 

3. Location and Extent, and Alteration of Course or Width, §§ 1663-1664 

4. Vacation, §§ 1665-1675 

5. Abandonment, §§ 1676-1677 

6. Determination of Existence or Location, §§ 1678-1680 

7. Title and Ownership, Use of Soil and Material, and Protection of Interests, §§ 1681- 

1685 

8. Power to Control and Regulate, §§ 1686-1695 

9. Care of Streets, §§ 1696-1700 

10. Rights and Remedies of Abutting Owners, §§ 1701-1715 

a. IE OEEERAL, §§ 1701-1706 

b. TTSE, ZEaBOAODBOlEEX OE, OB OBSXBUCIIOE OT, 8IBBB!F, §§ 1707-1709 

c. waasDOB tob oBEnBucxiOE ob nELAvmiii tisb ot vat, §§ 1710-1715 

11. Grant of Right to Use Streets, §§ 1716-1743 

12. Obstructions and Encroachments, §§ 1744-1756 

a. IE OBEBBAD, §§ 1744-1746 

b. BBMOVAS AES BEGTH-AXIOE, §§ 1747-1753 

C. SAMAOBS, PEEALTIBS, AES aBnOEAS bbspoesibiijtt, §§ 1754-1756 

13. Use as Highway, §§ 1757-1801 

a. IE OBEBBAL, §§ 1757-1761 

b. PAimCDIiAB USES AES BBaULAVOES, §§ 1763-1774 

c. USB OB smBWALK, §§ 1775-1776 

d. SIABIUFT OB PEB80ES SSIEO 8XBEBT, §§ 1777-1789 

e. AOXIOES BOB SAMAOBS, §§ 1790-1797 

f. OBntESBS AES BBEAIiXIBS, §§ 1798-1801 
K Sbvbbs, Dbaies, AES Waxbboodbsbs, §§ 1802-1807 

C. PuBLio Buosiecns, §§ 1808-1809 

D. MbAES ob PuBUO TbAESPOBXAXIOE AES COHMDEIOA'IIOE, §§ 1810-1811 
R Watbb Fboetaob, Laesieos, Doceb, aes Weabtbs, §§ 1812-1817 

F. Fublio Pabbs, Squabbs, Cohmoes, aes Piaobs, §§ 1818-1823 

G. Mabkbts aes Mabbbt Plaobs, Staess, aes Stasls, §§ 1824-1830 

H. Otbbb Pbopbbxt aes Piaobs, §§ 1831-1832 

vrv fiscal TWAV AaEKEHT, PUBLIC DEBT, SECUBITIES, Ain> TAXATION, §§ 1833-2172 

A. PovBB TO Ieoub Iesbbtbsebss aes Ebtbesbfobb, §§ 1833-1877 

1. In General, §§ 1833-1834 

2. Purpose of Indebtedness or Expenditure, §§ 1835-1845 

3. Limitation of Amount, §§ 1846-1855 

4. Exercise of Power, §§ 1856-1869 ■ 

5. Aid to Corporations and Stock Subscriptions, §§ 1870-1877 

B. Asuieisxbatioe IE Gbebbal, Apfbofbiatioes, Wabbaets, aes Patmbbt, §§ 1878-1901 

1. In General, §§ 1878-1879 

2. Funds, §§ 1880-1884 

3. AppropriaHotrs and Payments, §§ 1885-1891 

4. Warrants and Certificates of Indebtedness, §§ 1892-1901 

C. Boess aes Othbb Sboobities, aes Siebieo Fuess, §§ 1902-1977 

1. Power to Issue, §§ 1902-1914 

a. m OBEBBAL, §§ 1902-1904 

b. FUBFOSB OB issue, §§ 1905-1910 

c. UKDRAXIOE OB AKOUEX, §§ 1911-1914 

See also descriptive word index in tlie back of this Yolime 
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63 C.J.S. 


ynr PISOAL MANAGEMENT, PUBLIC DEBT, SEOUBITIES, AND TAXATION—Continued 

C. Bonds and Otheb Sbcubitibs, and Sinking Funds —Continued 

2. Preliminary Steps or Proceedings cmd Conditions Precedent, §§ 1915-1929 

a. Dr GENERAL, §§ 1915-1919 

b. submission to populab vote, §§ 1920-1929 

3. Sale or Disposition by Municipality, §§ 1930-1934 

4. Form, Contents, Validity, and Construction Generally, §§ 1935-1947 

5. Execution, Issuance, Delivery, and Registration, §§ 1948-1949 

6. Negotiability and Transfer, §§ 1950-1952 

7. Sinking Funds, Redemption or Cancellation, and Paytnent, §§ 1953-1955 

8. Rights, Remedies, and Liabilities, §§ 1956-1977 

a. IN GENERAL, §§ 1956-1961 

b. BONA FIDE PURCHASERS AND PURCHASERS THEREFROM, §§ 1962-1971 

c. ACTIONS, §§ 1972-1977 

D. Taxes and Other Revenue, and Application Thereof, §§ 1978-2121 

1. Power to Tax, §§ 1978-1999 

a. IN GENERAL, §§ 1978-1984 

b. LIMITATIONS ON POWER, §§ 1985-1991 

C. power and DUTY TO TAX FOR SPECIAL PURPOSES, §§ 1992-1999 

2. Persons and Property Taxable and Place of Taxation, §§ 2000-2029 

a. IN GENERAL, §§ 2000-2001 

b. SITUS, §§ 2002-2005 

C. EXEMPTIONS IN GENERAL, §§ 2006-2014 

d. PARTICULAR PERSONS AND PROPERTY LIABLE OR EXEMPTED, §§ 2015-2029 

3. Levy and Assessment, §§ 2030-2057 

a. LEVY, §§ 2030-2041 

b. ASSESSMENT, §§ 2042-2057 

4. Lien for Taxes, §§ 2058-2063 

5. Payment and Refunding or Recovery of Taxes Paid, §§ 2064-2069 

6. Collection and Enforcement, §§ 2070-2110 

a. IN GENERAL, §§ 2070-2073 

b. METHODS OF COLLECTION, §§ 2074-2099 
C. REDEMPTION FROM SALE §§ 2100-2105 

d. REMEDIES FOR WRONGFUL COLLEOGnON OF TAX, §§ 2106-2110 

7. Tax Deeds and Leases, §§ 2111-2114 

8. Penalties and Forfeitures, §§ 2115-2116 

9. Disposition of Taxes and Revenue Collected, §§ 2117-2121 
£. Rights and Remedies of Taxpayers, §§ 2122-2172 

1. In General, §§ 2122-2126 

2. Contesting Municipal Ordinances or Acts and Acts of Persons Dealing with Mu¬ 

nicipal Authorities in General, §§ 2127-2138 

3. Restraining Municipal Acts and Acts of Persons Dealing with Municipal Authorities, 

§§ 2139-2155 

a. nr general, §§ 2139-2144 

b. PARTICULAR ACTS OR TRANSACTIONS, §§ 2145-2155 ' 

4. Actions or Proceedings, §§ 2156-2172 

XX. CLAIMS AGAINST MUNICIPALITY, §§ 2173-2185 
XXL ACTIONS, §§ 2186-2214 
XXn. CRIMINAL BESPONSIBILITT;, §§ 2215-2216 

See also descriptive word index in the back of this Volume 
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MUNICIPAL COBPOBATIONa 

Sub-Analysis 

For Snb-Analysis of §§ 1 to 744 see VoL 62 


XHL TORTS— p 29 

A. In Genebal —p 29 

§ 745. General statement—p 29 

B. Exercise of Governhental or Corporate Functions or Powers— p 29 

§ 746, Rules stated—^p 29 

747. Nature of duties or functions in general—34 

748. Rule imposing liability where duties are mandatory—p 36 

749. Discretionary, legislative, judicial, and ministerial functions—^p 37 

750. Special corporate interest or profit—^p 38 

751. Statutory regulations—^p 39 

752. Liability for mere nonfeasance—^p 40 

753. Proper exercise of lawful power—^p 41 

754. Acts ultra vires—^p 41 

755. Persons entitled to relief—^p 42 

756. -Municipal employees—42 

C Acts or Omissions of Officers or Agents— ^p 45 
§ 757. In general—^p 45 

758. Officer, board, or department as agent of municipality—^p 52 

759. -Public and independent officers, boards, etc.—53 

760. -Manner of appointment and payment of officer as affecting authority— 

p 54 

761. Scope of authority or employment—^p 54 

762. Performance of services for others than municipality—^p 55 

763. Ratification of unauthorized acts, and estoppel—^p 56 

764. Performance of contract with municipality in general—^p 56 

765. Independent contractors—^p 57 

766. -Liability of municipality—^p 57 

767. -Liability of contractor—^p 63 

D. Liability with Respect to Particular Acts and Functions —^p 63 

§ 768. Construction and maintenance of public improvements and works—63 

769. Failure to enact or enforce ordinances and by-laws—^p 64 

770. Nuisances—^p 65 

771. Destruction or removal of private property—-p 71 

772. Trespass and conversion—^p 72 

773. Injuries by mob violence-^p 73 

774. Care of poor, and public charities—^p 76 

775. Police power and officers—^p 77 

776. Firemen and loss by fire—^p 81 

777. Health—p 84 
778- Education—p 87 

779. Levy and collection of taxes—^p 87 

780. Exercise of rights or privileges granted by municipality—^p 87 

E. Defects or Obstructions in Streets or Otbobr Public Ways —^p 88 

§ 781. Nature and grounds of liability—^p 88 
782. -At common law—^p 88 

See also descriptiTe word index in the back of this Volume 
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63 G.J. S. 


Zm. T0BT8—Contmned 

E, DiEiPiiiOTS OB Obstruotions in S^rasEPS OB Other Pdblic Wats—C ontinued 
§ 783. -Statutory and charter provisions—p 92 

784. -Lack of means or funds—96 

785. -Delegation of duty—p 97 

786. Ways as to which duty is imposed—^p 98 

787. -Unopened or unimproved streets or ways—p 100 

788. _Effect of improvement, repair, or other acts of recognition of streets or 

ways—^p 100 

789. -Streets or ways constructed by others or with state aid—p 101 

790. -Streets in annexed territory—p 102 

791. - Streets or ways outside municipal limits—p 102 

792- -Abandonment or closing of street—^p 102 

793. - Particular kinds or parts of streets or ways in general—p 103 

794. -Sidewalks and crosswalks—^p 104 

795. Cause of, or responsibility for, defects, obstructions, or dangerous conditions 

—p 108 

796. -Acts or omissions of private persons—^p 109 

797. -Acts or omissions of corporations—^p 110 

798. -Acts of independent public officers—p 111 

799. -License or permission of municipality—^p 111 

800. -Failure to prevent improper use of streets—p 113 

801. Care and condition of streets and other public ways—^p 114 

802. -Rule of reasonable care—^p 114 

803. — Determination of reasonable care—^p 120 

804. Sufficiency and safety in general—^p 123 

805. Width of street or sidewalk and dangers outside traveled way—^p 125 

806. Effort to make repairs—p 127 

807. Defects and obstructions in general—^p 127 

808. Defects in plan of construction—p 137 

809. Steps, slopes, and abrupt descents—p 139 

810. Temporary obstructions—^p 140 

811. Water, snow and ice—p 140 

812. -On roadway—^p 141 

813. -On sidewalks, crossings, or crosswalks—^p 143 

814. -Notice—^p 148 

815. -Removal—^p 151 

816. Overhanging and falling objects—^p 151 

817. — Structures or projections over street—^p 152 

818. -Overhanging or falling trees or limbs—p 153 

819. -Buildings or other structures adjacent to street—^p 154 

820. Objects frightening animals—^p 155 

821. Embankments, excavations, and openings in street—^p 156 

822. Property adjacent to street—^p 159 

823. Dangerous approach froni’ private property—p 161 

824. Notice of defects and obstructions—^p 161 

825. -Unsafe condition caused by, or under authority of, municipality—^p 163 

826. -Actual, implied, or constructive notice—^p 164 

327. -Nature and sufficiency of constructive notice generally—^p 166 

828. -Time of existence of defect or obstruction—^p 167 

829. -Hidden or latent defects—^p 169 

830. -Inspection—^p 170 

831. -Notice of other defects or general conditions—^p 171 

See also descriptive word index in the back of this Voliune 
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63 0. J. S. MUNICIPAL CORPORATIONS 

Xm. TOBTS—Gontinned 

E. Dsffscrs OB Obsteuckions ur Streets ob Otheb Pdblio Ways—C ontinued 

§ 832. -Known probable causes—p 172 

833. -Notice to* municipal officers or agents—174 

834- -Notice to private citizens—^p 176 

835. Precautions against injury—^p 176 

836. -Precautions while making improvements—^p 177 

837. -Lighting streets—^p 177 

838. -Barriers, guards, lights, or signals—p 178 

839. Proximate cause—^p 181 

840. -Concurrent and intervening causes in general—p 182 

841. -Snow and ice—p 183 

842. -Wrongful act of third person—p 184 

843. -Fright or accident to horses—^p 185 

844. Persons entitled to redress—^p 186 

845. -Nature of injury sustained—^p 187 

846. -Use of way at time of injury—p 187 

847. Contributory negligence—^p 191 

848. -Care required in general—^p 192 

849. -Care required of children and others under disability—195 

850. -Knowledge of defect or danger—^p 197 

851. -Duly to observe and avoid defect or obstruction—^p 201 

852. -Choice of ways—^p 205 

853. — Leaving street or traveled part—^p 206 

854. -Traveling in nighttime—^p 208 

855. -Defects in vehicle, horse, or harness—p 211 

856. -Acts in emergencies—p 211 

857. Liability of abutters or persons causing defects—^p 212 

858. -Persons causing defects or obstructions generally—p 213 

859. -Abutting owners or occupants generally—^p 213 

860. -Defects or obstructions in streets generally—^p 214 

861. —:— Defects or obstructions in sidewalks generally—^p 218 

862. -Water, snow, and ice—p 229 

863. -Openings in sidewalk—p 235 

864. -Excavations—p 238 

865i -Overhanging and falling objects—p 239 

866. -Public contractors^-p 240 

867. -License or permission—^p 243 

868. -Violation of statute or ordinance—p 245 

869. -Liability dependent on right, title, or control of defect or obstructiott— 

p 247 

870. -Concurrent liability of municipality—p 249 

871. -Notice of defect or danger—^p 249 

872. -Proximate cause of injury—p 251 

F. Defects in Sewers, Drains, or WATERCtox7BSB&—p 252 

§ 873. . Nature and founds of liability in general—p 252 

874. Duty to construct sewers and drains—p 254 

875. Liability for defects in plan—p 255 

876. Liability for negligence in construction and maintenance—^p 256 

877. ■ Sewers or drains causing liability generally—p 260 

878. Injury through private drain connecting with public sewer—^p 263 

879. Inadequacy of sewers and drains —p 264- 

word index in the back of this Volume 
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Zm. TOBTS—Continued 

F. DETBcrs IN Sbweks, Drains, or Watercourses—C ontinued. 

§ 880. Creation of nuisance—268 

881. Abandonment or change of drain or sewer—p 270 

882. Watercourses—270 

883. Surface water—p 27S 

884. Discharge of sewage—^p 282 

885. -Pollution of watercourse—^p 282 

886. Liability for acts of third persons—^p 286 

887. Notice of defects or obstructions—^p 287 

888. Right to relief—^p 288 

889. Proximate cause—290 

890. Contributory negligence—p 290 

891. Liability of third persons—^p 292 

892. Abatement or injunction—^p 294 

893. -Against municipality—^p 294 

894. -Against third persons—p 300 

G. Condition or Use of Pdbuo Buildings and Other Propbett— p 301 

§ 895. Nature and grounds of liability—^p 301 
S96. -Governmental or corporate purposes in general—p 301 

897. -Liability to trespassers—^p 303 

898. -Liability to licensees and invitees—p 303 

899. -Liability for acts of third persons—p 304 

900. -Liability of third persons—p 304 

901. Buildings, machinery, and appliances in general—^p 304 

902. School buildings and premises —p 307 

903. Police or fire stations, apparatus, and appliances —p 308 

904. Prisons and workhouses—p 309 

905. Hospitals and pesthouses—p 311 

906. Poor farms—^p 313 

907. Parks, playgrounds, public squares, and commons—^p 313 

908. Public baths, beaches, and swimming pools—p 322 

909. Markets and market places—p 324 

910. Pounds, dumping grounds, and quarries—^p 325 

911. Water frontage, landings, wharves, and docks—^p 326 

912. Drawbridges—^p 329 

913. Vehicles and vessels—^p 330 

914. Railroads and subways—^p 331 

915. Waterworks—^p 331 

916. Public wells—^p 334 

917. Electric light or power plants—^p 334 

918. Gas plants—^p 336 

H. Actions— p 336 

§ 919. In general—^p 336 

920. Conditions precedent in general—^p 338 

921. Exhaustion of remedy against person primarily liable—^p 339 

922. Notice or presentment of claim for injury—^p 339 

923. -Necessity, nature, and purpose—^p 340 

924. -Who may give notice or present claim—^p 351 

925 . -; Form and sufficiency— p 352 

926. -Service or presentation, and time therefor-r-p 370 

See also descriptive word index in the back of this Volume 
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63 C.J.S. 

Zm. TOBTS—Continued 

H. Actions—C ontinued 

§ 927. -Excuses for want of, or delay in, giving notice or presenting claim—p 

375 

928. -Waiver of notice or defects therein—^p 380 

929. -Amendment or new notice—^p 384 

930. -Appeal from disallowance of claim—^p 385 

931. Time to sue and limitations—^p 385 

932. Parties and process—p 388 

933. Pleading—^p 391 

934. -Declaration, petition, or complaint—p 392 

935. -Plea, answer, and subsequent pleading—p 408 

936. -Amendment—^p 410 

937. -Issues, proof, and variance—^p 411 

938. Presumptions and burden of proof—^p 418 

939. Admissibility of evidence—427 

940. Weight and sufficiency of evidence—p 440 

941. Trial in general—^p 454 

942. Questions for court and for jury—^p 455 

943. -Particular issues—p 456 

944. Instructions—^p 485 

945. Verdict and findings—^p 493 

946. Judgment—^p 494 

947. Damages—p 495 

948. Costs—^p 4^ 

949. Appeal and error—^p 499 

XEV. PBOPEBTY—p 499 

§ 950. In general—^p 499 

951. Capacity to acquire and hold—^p 501 

952. ' Location of property—^p 502 

953. Title and possession—^p 502 

954. Lease to municipality—^p 503 

955. Agreement to purchase property—p 504 

956. Purchase of mortgaged property—p 504 

957. Mode of acquisition—^p 505 

958. Purposes of municipal acquisition—^p 507 

959. -Particular purposes—^p 508 

960. -Power to take and hold property in trust—^p 509 

961. Sale or disposal of property—^p 509 

962. - Power to sell or dispose of property in general; delegation—^p 510 

963. -Pledge or mortgage—^p 514 

964. -Lease—p 514 

965. -Donation and dedication—^p 515 

966. -Authority of officers and agents—^p 516 

967. -Property acquired or held for special purpose—^p 516 

968. -Requisites, validity, and construction'of conveyance or disposition—p 517 

969. -Estoppel and ratification—^p 520 

970. -Payment—^p 521 

971. Effect of want of power to acquire or dispose of property—^p 521 

972. Indebtedness to municipality; priority—^p 523 

See also descriptive word index in the back of this Volume 
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ZV. CONTRACTS IN CENERAI^p 523 

A. Iv GxneraXi— p 523 

§ 973. In general—p 523 

974. Legislative control—523 

975. Implied contracts—p 524 

B. CAFAOITr AND POWEB TO CONTRACT—p 528 

§ 976. In general—^p 528 

977. Express power—^p 529 

978. Implied power—p 529 

979- Limitations on power to contract—p 529 

980. Particular contracts—^p 535 

981. Powers of council or other governing body—p 541 

982. Powers of boards and departments—^p 543 

983. Powers of officers—^p 544 

984. -Particular officers—p 546 

985. — Committees and state commissions—^p 548 

986- -Notice of nature and extent of authority—^p 548 

987. Power of council or officers to bind successors—^p 549 

C Pebsonaii Interest oe Ofbtcisbs— p 551 
§ 988. In general—^p 551 

989. Officers within the ruler-p 552 

990. Application of rule—^p 553 

991. What constitutes "interest” in contract—^p 556 

992. Accrual, suspension, or termination of interest—^p 559 

D. Essentials and Requisites— p 560 

§ 993. In general—^p 560 

994. Authorization or approval of proposed contract—p 561 

995. Proposals and bids—^p 566 

996. -Necessity of submission—^p 567 

997. -Information to bidders—p 572 

998- -Specifications —p 573 

999. -Proposal or advertisement—^p 574 

1000. -Form, sufficiency, and validity of bid—p 577 

1001. -Deposit or other security for the making of the contract—^p 578 

1002. --Bond or other security for the performance of the contract—p 579 

1003- -Withdrawal or modification of bid—p 579 

1004. -Opening bids and time for making award—p 580 

1005. -Acceptance or rejection of bid—^p 580 

1006. Appropriation or provision for payment—^p 588 

1007. Formal requisites—^p 588 

1008. Invalid, ultra vires, or illegal contracts—p 594 

1009. -Ratification—^p 597 

1010. -Curative acts—^p 601 

E. Construction and Operation— p (K)2 

§ 1011. In general—^p 602 

1012. Amount or rate of compensation—p 604 

1013. Other matters—p 605 

---------%- 

See also descriptive word index in the back of this Volume 
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MUNICIPAZ COBPOBATIONS 


ZV. OONTRAOTS IN aENERAL-Oontinued 

F. Assignhbn 3>—p 606 

§ 1014. Of the contract—p 606 
1015. Of claims under the contract—606 

G. MODIFEOATION AND ReSOESSION— p 607 

§ 1016. In general—^p 607 

1017. Limitations on power of city to modify or rescind—607 

1018. Necessity of consent by contractor—^p 608 

1019. Grounds for rescission without consent—^p 608 

1020. Notice to contractor of rescission—^p 609 

1021. Effect of modification or rescission—^p 609 

H. Perfobmancdb and Bbieaoh— p 609 

§ 1022. In general—p 609 
1023. Waiver and estoppel—^p 611 

I. Rights and Remedies on Municipal Contacts— p 611 

§ 1024. Of the contractor—^p 611 

1025. Of the city—p 619 

1026. Of third persons—p 623 

ZVL MUNICIPAL EXPENSES ANT) OHAECES, AND STATUTOET LIABILITIES—p 624 
§ 1027. In general—p 624 

1028. Validity in general—p 624 

1029. Expenses connected with particular matters—p 625 . - 

' ' 1030, —'— Administration of justice; litigation—625 

1031, -Education—^p 627 

1032. -Elections—^p 627 

‘ 1033, - Sanitation—^p 628 

1034. -Other matters—^p 628 

XVn. PUBUO IMPBOVEMENTS—p 629 , 

A. Depinixion, Natube, and PunposE-rp 629 

§ 1035. General statement—^p 629 

B. Power and Dutt— p 630 

1. In Generalr~jp 630 

§ 1036, In general—p 630 

1037. Constitutional and statutory provisions—p 631 

1038. Particular ofiScers or boards—^p 632 

1039. As between municipal authorities and courts—p 633 ' 

1040. Duration of power and extinction by exercise—^p 634 

2. Particular Improvements —p 634 
§ 1041. Public buildings—p 634 

1042. Streets and other ivays—^p 636 

1043. ' -Opening of streets—637 

1044. -Construction, improvement, or repair —p 640 

1045. -Alteration of co.urse or width—^p 648 ‘ 

desc|ipl;j[yeL wo;rd index in the back of this Yoliime - 
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63 G.J.S. 


XVIL PUBLIC IBIFBOVEMENTS—Continned 
B. PowBB AND Duty —Continued 

2. Particular Improvements —Continued 

§ 1046. -Grading; change of grade—650 

1047. -Vacation—p 653 

‘ 1048. Sidewalks, footways, or crosswalks—^p 653 

1049. Sewers, drains, and watercourses—p 655 

1050. Public utilities generally—662 

1051. Water supply—^p 668 

1052. Light and power—^p 672 

1053. Conduits and subways—p 680 

1054. Transportation and communication—p 680 

1055. Water frontage, landing, wharves, and docks—p 683 

1056. Markets—p 685 

1057. Parks and other public places—^p 686 

1058. Airports—p 690 

1059. Improvements and works beyond boundary of municipality—^p 690 

1060. Improvements interfcrihg with franchises in streets—p 696 

1061. Miscelkmeous improvements and works^-p 697 

3. Exercise of Power —^p 699 

§ l062. In general—^p 699 

1063. Methods and validity—^p ^99 

1064. Public convenience or necessity, or other considerations—^p 701 

1065. Conditions precedent—^p 702 

1066. Submission of question to popular vote—^p 703 

1067. Necessity for application or consent of owners of property affected—^p 707 

1068. -Particular improvements considered—p 708 

1069. Recommendation by particular officers or boards—p 709 

1070. Right or duty of property owners to make improvements—^p 710 

1U71. -Right to make—^p 710 

1072. -Duty to make—^p 711 

1073. -Opportunity as prerequisite to award of contract or assessment—^p 713 

1074. -Notice to improve—^p 713 

1075. - Compliance with notice or order—^p 716 

1076. -Time allowed for making improvements—p 716 

1077. -Enforcement of property owners’ liability; liens; penalties—p 717 

1078. Basis or plan of improvement—p 718 

1079. -Material for construction—^p 719 

1080. -Mode and time of doing work—^p 720 

1081. Delegation of power by municipality—^p 721 

1082. Power to grant franchise or privilege—p 724 

1083. Mode and means of defraying expenses—p 727 

1084. -Requirement of means of payment—p 731 

1085. — Certificate of officers as to sufficiency of funds—p 731 

C. PnELnoNARY Proceedings, Ordinanoes, and Resolutions— p 732 

§ 1086. Nature of preliminary proceedings in general—^p 732 

1087. Improvements included in sipgle .proceeding—p 732 

1088. Statutory proyisions—^p 733 

1089. Petition—p 734 

1090. -Requisites and validity in general—p 735 

See also descriptive word .index in the badk of tHs Volume 
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MUNICIPAL CORPORATIONS 


XVn. FUBUO IMFBOVEMENTS—Continued 

C Preliminaet PIEMKIBEDINGS, Ordinanobs, AND Rbsolutionb—C ontinued 

§ 1091. -Qualification, number, and withdrawal of petitioners—p 73/ 

1092. Preliminary resolution or ordinance—p 740 

1093. -Contents—p 742 

1094. Notice-i) 744 

1095. -Form, requisites, and contents—p ‘746 

1096. -Service—748 

1097. Protest or remonstrance—^p 750 

1098. Preliminary investigations and reports—p 754 

1099. -Estimate of cost—p 754 

1100. -Plans and specifications—^p 757 

1101. -Reference to subordinate board or commission—p 760 

1102. Hearing—p 763 

1103. Determination and decision—^p 765 

1104. Ordinance, resolution, or other order for improvement—p 766 

1105. -Contents in general—^p 768 

1106. -Declarations of necessity and utility—p 770 

1107. -Description of improvement in general—^p 770 

1108. -Conformity to .prior description—p 772 

1109. -Location of improvement—p 772 

1110. -Character and extent of improvement—p 773 

1111. -Materials for improvement—p 775 

1112. -Provision for mode of making improvement—p 776 

1113. -Provision as to bids or contract—p 777 

1114. -Provision for payment; benefits—p 778 

1115. -Other particular provisions—779 

1116. Enactment, publication, and record of ordinance or resolution—p 780 

1117. -Time for consideration and passage—p 780. 

1118. -Qualifications for, and mode of, voting—p 782 

1119. -Number of votes required—^p 782 

1120. -Approval or veto; referendum—p 783 

1121. -Publication; notice—^p 784 

1122. -Record; filing—^p 785 

1123. Amendment of ordinance or resolution—^p 786 

1124. Repeal of ordinance or resolution—^p 786 

1125. Discontinuance or abandonment of proceedings—p 787 

1126. Change of plan—^p 788 * 

1127. Commissioners, officers, or committees to direct improvement—p 789 

1128. Defects and objections—^p 789 

1129. Curing defects and irregularities—^p 790 

1130. Questioning validity of proceedings—p 791 

113U -Mjethods—p 791 

1132. -Collateral attack—p 793 

1133. -Who may attack—^p 793 

1134. -Waiver or estoppel—^p 794 

1135. -Matters for consideration—^p 795 

1136. ■— Presumptions; burden of proof—^p 798 

1137. Restraining making of improvement—p 798 

1138. -Pi-ocedure—^p 802 . 

1139. Compelling execution of order for improvement—p 803 

1140. Operation and effect—p 803 


See also descriptive word index in the back of this Yolnme 
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mmCIPAL OOEPORATIONB 68 C.J.S. 

xvn. FUBUO IMPBOVEBCBNT&— Ccmtinaed 
D; CONTBAOTS—p 804 

1. Jfii General—^ ^ 

§ 1141. Constitutional, statutory, and charter provisions generally—p 804 

1142. Necessity of contract—p 805 

1143. Criminal responsibilily of contractors—p 805 

2. Making^ Requisites, Validity, and Construction Generally —p 806 
§ 1144. Authority to contract—p 806 

1145. Essentials and requisites in general—^p 809 

1146. Mode of contracting generally—^p 810 

1147. Competitive bidding generally—p 811 

1148. -Necessity or propriety—^p 811 

1149 . -Compliance with, or violation or evasion of, requirement—p 815 

1150. Request or advertisement for bids—^p 821 

1151. Form, requisites, and construction of bids—p 825 

1152. Deposit or other security on making bids—p 827 

1153. Presentation, reception, withdrawal, or modification of bids—^p 829 

1154. Opening, accepting, or rejecting bids and awarding contract—^p 830 

1155. -Time for—p 832 

1156. -Conditional acceptance or award—p 833 

1157. -Award to lowest responsible bidder—p 833 

1158. -- Effect of acceptance or rejection; subsequent action or nonaction— 

837 

1159. Form—p 838 

1160. Contents—^p 839 

1161. -Conformity to particular matters—^p 840 

1162. -Provisions as to particular matters—^p 844 

1163. Execution and filing—p 848 

1164. Effect of defects in preliminary proceedings—^p 848- 

1165. Fraud or misunderstanding—^p 849 

1166. Effect of invalidity—p 849 

1167. -Ratification—p 852 

1168. -Cure of infirmity—p 852 

1169. Construction generally—p 853 


3. Bond or Other Security by Contractor —^p 855 

§ 1170. Advances and deposits by contractors—^p 855 
1171- Contractor’s bonds in general—p 855 

1172. Bonds for performance of contract—p 858 

1173. Guaranty, maintenance, or repair bond—p 863 

1174. Bonds for payment of labor and materials—^p 864 

1175. -Necessity or propriety—p 864 

1176. -Requisites and sufficiency—p 865 

1177. -Construction—p 866 

1178. — Persons and claims secured—p 868 

1179. -Liability and obligation of sureties; defense^—^p 874 

1180. -Actions—p 876 

. ] 181. Indemnity bond—p. 884 

See also descriptive word index in the back of this Volume 
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63 C. J. S. UVmClPAL CORPOBATIONS 


ZVH. PUBLIC IMP&O VBdIENTS—-C ontinned 
D. Contracts —Continued 

4. Assignment, Modification, and Abrogation —p 885 
§ 1182. Assignment—885 

1183. Modification—889 

1184. Abrogation—^p 891 

5. Performance or Breach and Compensation or Damages —p 893 
§ 1185. Performance or breadi in general—^p 893 

1186. Compensation or damages generally—^p 895 

1187. Strict or substantial performance—^p 899 

1188. Entire or partial performance—^p ^9 

1189. Performance to satisfaction of municipality or officer thereof in general—p 

900 

1190. Control and inspection of work—^p 900 

1191. Acceptance or rejection 6f work—^p 901 

1192. -Acceptance, certification, or decision by engineer or other officer—^p 903 

1193. -Waiver dr estoppel generally—^p 907 

1194. Time for performance—^p 908 

1195. -By contractor—p 909 

1196. -By municipality—^p 911 

1197. Departure from contract or specifications—^p 913 

1198. Defective work—p 914 

1199. -Guaranty of work and stipulation for repairs—^p 914 

1200. Excuses for nonperformance or defects—p 916 

1201. Completion of work on default of contractor—^p 917 

1202. Extra work or compensation—919 

1203. Source and medium of compensation—p 926 

1204. -General or special funds—p 927 

1205. -Bonds or warrants—928 

1206. -Assessment or tax bills—928 

1207. Payment and release—p 932 

1208. Actions—p 933 

1209. -Conditions precedent and time to sue—p 934 

1210. -Parties—^p 935 

1211. -Pleading—p 935 

1212. -Evidence—p 937 

1213. -Trial, judgment, and review—^p 939 

6. Rights, Remedies, and Liabilities of Third Persons —^p 940 
§ 1214. Property owners—^p 940 

1215. Laborers, materialmen, and subcontractors in general—p 941 

1216. Liens—p 949 

1217. -Enforcement—p 960 

1218. ( Other persons—^p 963 

£. Damages —^p 964 

1. Nature and Existence of Liability in General —p 964 
§ 1219. General rules-^ 964 
1^0. Statutory provisions .for award of damages—p 965 
1221. Unauthorized or illegal improvements or acts—^p 966, 

'T222.' Agrjsements as to damages—^p 967 
1223. Discontinuance or abandonment of improvemrat—p 967 


63 C.J.S.- 
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63 C.J.S. 


XVJLL FUBLIO IMFBOVEMENTS—Continued 
£. Damages—C ontinued 

2. Kind of Improvement —967 

§ 1224. Construction, improvement, or repair of streets or ways in general—p 967 

1225. Alteration of course or width of streets—^p 968 

1226. Establishment of original grade—^p 968 

1227. Change of grade of streets—^p 968 

1228. - Statutory and constitutional provisions—p 969 

1229. -What constitutes change of grade—p 970 

1230. -- Purpose of change—^p 972 

1231. - Particular conditions to right to compensation—p 973 

1232. -Agreements for compensation—^p 974 

1233. Vacation of streets—^p 974 

1234. Structures or other works in streets—^p 975 

1235. Sewers, drains, watercourses, levees, and dams—^p 976 

1236. Other matters—^p 976 

3. Elements^ Measure, and Amount of Damages—'^ 976 
§ 1237. In general—^p 976 

1238. General or special injuries—^p 978 

1239. Uncertain, speculative, contingent, remote, and future consequences—^p 978 

1240. Time of estimation-^79 

1241. Specific elements of damages—^p 979 

1242. -Injuries to buildings or improvements—^p 980 

1243. -Cost of grading or otherwise adjusting abutting premises—^p 980 

1244. -Destruction of shade trees—^p 980 

1245. -Destruction of sidewalk—^p 980 

1246. -Interference with access—^p 980 

1247. -Removal of lateral support —g 981 

1248. -Injury to business or temporary loss of use of property—p 982 

1249. - Delay—p 982 

1250. - Inconvenience and annoyance—p 983 

1251. -Interest—^p 983’ 

1252. Deductions or set-off of benefits—p 983 

1253. Mitigation of damages—^p 984 

1254. Amount of damages—p 985 

4. Property with Reference to Which Recovery May Be i/od—p 985 
§ 1255. In general—p 985 

1256. Jlonabutting property—p 985 

1257. - Property occupying street—^p 987 

5. Persons Entitled and Municipalities and Persons Liabh —p 988 
§ 1258. Persons entitled to damages—^p 988 

1259. Municipalities and persons liable for damages—^p 990 

6. Estoppel, Waiver, or Loss of Right —^p 995 

§ 1260. Estoppel, waiver, o;- Iq^s of right in general—p 995 
1261. Release—^p 997 

7. Payment, Assessment,, or Release Before Making Improvement —^p 998 
§ 1262. Payment or assessment before making improvement—^p 998 

1263. Release before making improvement—998 

See also descriptive word index iA,the l>ack of this Volume 
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63 C. J. S. MVNICIPAL CORPORATIONS 

XVIL PUBLIC IMFBOVEMENTS--ContinTied 
K Damages—C ontinued 

8. Proceedings for Assessment —998 
§ 1264. In general—p 998 

1265. Joinder of proceedings; assessment of damages and benefits—p 999 

1266. Who may institute proceeding's —v 999 

1267. Jurisdiction—^p 999 

1268. Time for proceeding's—p 1000 

1269. Conditions precedent—1000 

1270. Application or petition—^p 1001 

1271. Notice of proceedings—^p 1001 

1272. Jury, assessors, or commissioners of assessment—^p 1002 

1273. Quashing or dismissal of proceedings—1003 

1274. Hearing and disposition of claims—p 1004 

1275. Report or award—p 1006’^ 

1276. Appeal—p 1008 

1277. Certiorari—p 1012 

9. Payment of Award —p 1012 
§ 1278. In general—^p 1012 

1279. Remedies—p 1014 

10. Actions for Damages —^p 1015 
§ 1280. In general—^p 1015 

' 1281. Nature, form, and exclusiveness of remedies—p 1015 

1282. Filing claim as condition precedent—^p 1016 

1283. Accrual of cause of action and limitations—^p 1017 

1284. Defenses—^p 1017 

1285. Pleading—p 1018 

1286. Evidence—^p 1020 

1287. Trial—p 1023 

1288. Judgment and enforcement, review, and costs—^p 1024 

1289. Indemnity against damages—^p 1024 

F. Assessments tor Benefits and Special Taxes—^ p 1025 

1. Definition, Nature, Purpose, and Effect in General—^ 1025 
§ 1290. Definition and nature—^p 1025 

1291. Basis for imposing—p 1031 

1292. Purpose—^p 1031 

1293. Effect of assessment in general—^p 1032 

2. Potver to Levy; Constitutional and Statutory Provisions —^p 1033 
§ 1294. In general—^p 1033. 

1295. Delegation of power to municipalities—p 1034 

1296. Constitutional limitations on power—^p 1037 

1297. Statutory provisions—p 1040 

1298. —^— Repeal or amendment of statutes—^p 1041 

3. Authority to Make Improvements^ 1044 
§ i299. In generair—p 1044 * 

1300. Existence or legality of way improved—’1044 

1301. Improvenaent encroaching oh abutting land—p 1045 

lUso A^s6!iH[ptive word index in the back of this Voluinh 
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XVn. PUBIJO IMFEOYEMEin?S--Oontmne^ 

F. Assessments fob Benefets and Special Taxes—C ontinued 

4. Nature of, and Necessity for. Improvement —p 1045 
§ 1302. Basis for determining-^ 1045 

1303. Construction or improvement of streets or other ways—^p 1047 

1304. -Grading and paving streets—1048 

1305. -Curbing and guttering—p 1049 

1306. -Lighting—p 1050 

1307. -Street sprinkling, oiling, and sweeping—p 1050 

1308. - Sidewalks and crosswalks-iP 1051 

1309. - Street intersections—^p 1051 

1310. - Bridges—1052 

1311. -Streets occupied by railway—p 1052 ‘ 

1312. Reimprovement of streets—^p 1053 

1313. Reconstruction or repair of sidewalks, curbs, and gutters—^p 1056 

1314. Alteration or vacation of streets—p 1057 

1315. Maintenance and repair of streets—^p 1057 

1316. Railings, retaining walls, and embankments—p 1058 

1317. Toll roads and boulevards—^p 1058 

1318. Sewers and drains—^p 1059 

1319. Culverts—^p 1061 

1320. Waterworks, mains, and pipes—^p 1062 

1321. Tiuinels—^p 1062 

1322. Parks and other public places—^p 1063 

1323. Conclusiveness of determination, as ,to necessity, dharacter, extent, and loca¬ 

tion of improvement—^p 1063 

5. Property Liable —^p 1064 

a. NATDBB OF PBOPERTT—p 1064 
§ 1324. In general—^p 1064 

1325. Real or personal property or incorporeal rights—^p 1064 

1326. Unoccupied or unimproved property—p 1064 

1327. Agricultural land—^p 1065 

1328. Improvements placed on land—^p 1065 

1329. Property not included in preliminary assessment—^p 1065 

1330. Leasehold interests—p 1065 

b. OWNERSHIP—^p 1066 

§ 1331. In general—^p 1066 

1332. Public property—p 1067 

1333. Public service corporations in general—p 1070 

1334. Railroad property—^p 1070 

1335. Street railroad property—^p 1074 

1336. Property of cemetery association—^p 1076 

1337. Lands allotted to Indians—^p 1076 

C. EXEMPTIONS—p 1077 
§ 1338. In general—p 1077 . 

1339. Statutes or constitutional prov^nons creating exemption—p 1077 

1340. Particular exemptions—^p 107? 

1341. - r- Public property—p .1079 ‘ 


See also descriptive wor<^ index in the back of t^s Voliimie 
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63 C.J.S. MUNICIPAL C0BP0BATI0N8 

jLVii. FUjsUO IMPROVEMENTS—Continiied 

F. Assessments tor BBNEma and Speoial Taxes—C ontinued 
5. Property Continued 

c. EXEMPTiONS--Continued 

§ 134Z — ■ Property of religious and diaritable institutions—p 1080 

1343. -Schools, colleges, and universities—p 1080 

1344. -Cemeteries—p 1081 

1345. -Homesteads—^p 1083 

1346. -Railroad property—p 1084 

d. LOCATION—p 1084 

§ 1347. In general—p 1084 

1348w Property abutting, contiguous, adjacent, adjoining, or fronting, etc., on im¬ 
provement—p 1085 

1349. -Abutting property—p 1088 

1350. -Contiguous property—p 1091 

1351. ' -Adjacent property—p 1091 

1352. — Adjoining property—p 1092 

1353. — Fronting property—p 1092 

1354. -Property bordering, touching on, or along improvement —p 1094 

1355. -Property in vicinity or neighborhood—p 1094 

1356. -Servers and drains—p 1094 

1357. -Waterworks and mains—p 1097 

1358. — Property beyond boundaries of municipality—p 1097 

e. ASSESSMENT OR TAXING DISTRICTS—p 1098 

§ 1359. Definition, nature, and necessity—p 1098 

1360. How created—p 1099 

1361. Purpose of creation, number of districts, and joint districts—p 1101 
1362.. Boundaries and property included—^p 1103 

1363. Proceedings for establishment—^p 1112 

1364. — PetitioDh—p 1113 

1365. -Resolution or ordinance—^p 1116 

1366. -Notice and hearing—p 1119 

1367. -Determination—^p 1122 

' 1368. Attacking validity of district or restraining interference therewith—p 1124 

f. BENEFITS AND DAMAGES—p 1126 
§ 1369. Benefits-p 1126 

1370. -Necessity—p 1126, 

1371. -When property specially benefited—p 1128 

1372. -Nature, extent, and amount—p 1130 

1373. -- Particular benefits considered—p 1134 : • 

1374. -Previous existence of similar improvement—p 1135 

1375. -Determination—p 1137 

1376. Property damaged by, or taken for, improvement—^p 1140 

& Particular Acts or Omissions Affecting Assessments and Liabilities—p 1140 
§ 1377. Conveyances to evade assessments—p 1140 

1378. Agreement between municipality and owner—p 1141 

1379. Violation of authorizing statute or chanter-rp 1143 

1380. Departure from ordinance, resolution, or petition^p 1143 
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XVn. FUBIJO mPBOVEMENTS—Continiied 

F. Assessments tor Benefits and Speciaii Taxes—C ontinued 

6 . Particular Acts or Omissions Affecting Assessments and Liabilities —Continued 
§ 1381. Omissfion of, or defects in, preliminary proceedings—1144 

1382. Invalidity of, or irregularity in, contract—p 1147 

1383. Nonperformance of contract—p 1151 

1384. Giving rebates to property owners—p 1153 

1385. Completion of improvement before assessment and enforcement of payment 

—pll53 

1386. Nonpayment of damages for property taken or injured—p 1154 

1387. Making of improvements by property owners—p 1154 

1388. Giving property owners opportunity to do improvement work—p 1155 

1389. Other matters—p 1156 

7. Levy and Assessment in General —^p 1156 
§ 1390. What constitutes levy—p 1156 

1391. Ordinance, resolution, or order for levy—p 1156/ 

1392. Boards, tribunals, or officers by whom made—^p 1160 

1393. -City council—^p 1160 

1394. -Other boards, tribunals, or officers—1161 

1395. Jurisdiction of courts to make assessment—^p 1165 

1396. Nature, extent, and exercise of power to assess—^p 1165 

1397. Report of commissioners—^p 1166 

1398. Proceedings for assessment in general-r-p 1167 

1399. Notice of assessment and hearing thereon—^p 1170 

1400. -Necessity—-p 1171 

1401. - Requisites and sufficiency—^p 1172 

8 . Mode of Assessment —p 1183 
§ 1402. In general—^p 1183 

1403. Entire tracts or parcels, or subdivisions thereof—p 1184 

1404. Assessment of part of tract—p 1186 

1405. Division of improvement and inclusion of different improvements in one 

assessment—^p 1186 

9. Amount of Assessment —^p 1187 ■ 

§ 1406. In general—p 1187 

1407. Assessment not to exceed benefits—p 1189 

1408. Statutory limitations on amount—p 1191 

1409. -According to value of property assessed—^p 1191 

1410. -According to cost of improvement—p 1194 

1411. Matters included in assessment—^p 1195 

1412. Effect of including improper items—p 1201 

1413. Final estimate or determination of amount—p 1202 

1414. Variance from preliminary estimate—^p 1202 

1415. Excessive amount—^p 1203 

1416. Deduction for damages or value of land dedicated —9 1205 

10. Apportionment of Assessment —p 1205 

a. BETWEEN HTTNICTPALTET AND PBOPEBTY OWNERS DENEHTTED—p 1205 
§ 1417; *In general—^p 1205 

1418. Uniformity—p 1207 

1419. Conclusiveness of apportionment—^p 1207 

See also descriptive word index in the of thU Volume 
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XYIL. PUBLIO mPBOVEMENT8--Gontmned 

F. Assessicents itob BEimnTs and Speciazi Taxes—C ontinued 

10. Apportionment of Assessment —Continued 

b. BETWEEN PROFBBTT OWNERS BENEFITED-—p 1208 

§ 1420. Necessity—1208 

1421. Equality and uniformity of apportionment—^p 1209 

1422. By wKom power exercised—1211 

1423. Methods of apportionment in general—p 1211 

1424. Benefit to property—p 1213 

1425. Value of property—p 1214 

1426. Area—p 1215 

1427. Frontage of lots—p 1216 

1428. -“Front-foot rule” defined and explained—^p 1216 

1429. -Power to assess by front-foot rule and considerations on which rule 

based—p 1217 

1430. -Extent and limits of power to assess, front-foot method—p 1218 

1431. — Mode of determining frontage—^p 1223 

1432. Frontage and area combined—p 1223 
.1433. Block-by-block rule—^p 1223 

1434. Transfer of part of assessment from fronting to adjacent property—p 1224 

1435. Assessment of each lot for work done opposite—^p 1224 

1436. Conclusiveness of determination as to method—^p 1225 

1437. Improper exclusion or inclusion of property in assessment as affecting ap¬ 

portionment—^p 1225 

1438. Failure to enforce assessment against property liable—p 1227 

11. Form and Contents of Assessfncnt--p 1228 
§ 1439. In general—^p 1228 

1440. Description of property and maps, plats, or diagrams—^p 1228 

1441. Designation of owners of property—p 1231 

1442. Designation of amounts assessed—^p 1232 

12. Assessment RoUs, Reports, and Records^ 1232 
§ 1443. In general—^p 1232 

1444. Qualification of assessors or commissioners—p 1233 

1445. Signatures, certificate, or verification—^p 1233 

1446. Return, filing, and recordin^-^ 1233 

13. Presumptions as to Validity of Assessment and Effect as Evidence —^p 1234 
§ 1447. In general—p 1234 

1448. Particular presumptions—p 1235 

1449. Burden of proof as to particular matters—p 1236 

1450. Conclusiveness—^p 1237 

1451. -Evidence impeaching assessments—p 1237 

14. Certificate, Bond, Warrant, or Special Tax Bill against Specific Property —^p 1237 
§ 1452. In general—p 1237 

1453. Form and contents—^p 1239 
■ . 1454. Execution, certification, and registration—p 1241 
' 1455, Time of issuance—^p 1242 

1456. Amendment and issue of new bills or warrants—^p 1243 

1457. Conclusiveness and effect as evidence—p 1243 

1458. Transfer or assignment—p 1245 
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zvn. PX7BLI0 IMFEOVEMEira&--<:;ontmiLed 
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A. IN GENERAL 


§ 745. General Statement 

A municipal corporation^ like a private corporation, 
may. In a proper case, be held liable for damages re¬ 
sulting from Its tortious acts. 

A municipal corporation, being not only a public 
agency, but also a quasi-private individual, is there¬ 
fore subject to the law;i for its wrong to the pub¬ 
lic it may be prosecuted, as discussed infra §§ 2215, 
2216, and for its torts against individuals it, like a 
private corporation, may be liable for damages.^ 
Subject to the rules discussed infra §§ 746-767, a 
municipal corporation, acting through its officers 
and agents, is liable for the consequences of its neg- 
ligence.3 It will be held to the same degree of care 
as is required of private persons but it is not 

B. EXERCISE OP GOVERNMENTAL OR 

§ 746. Rules Stated 

Although the doctrine Is repudiated by some author¬ 
ities, generally a distinction Is made between the public 
or governmental functions of a municipal corporation on 
the one hand, and the private, corporate, or proprietary 
functions on the other; and liability la generally Im- 


bound to use such care and skill as to render acci¬ 
dents impossible,^ and if the municipality has ex¬ 
ercised ordinary and reasonable care and skill no 
liability for negligence will arise.® Legal negli¬ 
gence on the part of a municipality cannot be predi¬ 
cated on an omission to do what there was no legal 
right to do neither can there be any recovery for 
alleged illegal or negligent acts where, with knowl¬ 
edge of the illegality or danger, plaintiff assists in 
the performance of such acts.® It has been broadly 
stated that a city is liable only for its own short¬ 
comings.® 

Constitutional inhibition with respect to incurring 
of indebtedness does not affect the liability of a mu¬ 
nicipal corporation for its torts.^® 

CORPORATE FUNCTIONS OR POWERS 

posed for torts committed In the exercise of the latter 
functions, but not for those committed In the exercise 
of the former. 

Although some authorities have expressly repudi¬ 
ated the doctrine which distinguishes between gov- 


1. Neb.— Henry v. Lincoln, 140 N. 
W. 664, 98 Neb, 331. 60 L.R.A.|N.S., 
174. 

48 C.J. p 920 note 2. 

B. Conn.—^Rlcclo V. Town of Plaln- 
vllle, 136 A. 872. 106 Conn. 61. 

Fla.—^Williams v. City of Jackson¬ 
ville, 160 So. 16, 118 Fla. 671, 98 
A.L.R. 613. 

Idaho.—^Mason v. Hilladale Highway 
Diet., 164 P.2d 490, 66 Idaho 833. 

Ill.—McKay Engineering & Const. Co. 
V. Sanitary Diet, of Chicago, 81 N. 
E.2d 268, 885 llLApp. 224. 

E:an.—^Krantz v. City of Hutchinson, 
196 P.2d 327, 166 Kan. 449. 

Mo.—<?ozpiui Jails dted In Bean v. 
City of Moberly. 169 S.W.2d 393, 
397, 360 Mo, 976. 

N.J.—^Bengivenga v. City of Plain- 
field, 26 A.2d 288, 128 N.J.Law 418. 

N.M,—Barker v. City of Santa Fe, 
136 P.2d 480, 47 N.M. 86—Barker 
V. State ex rel. Napoleon, 49 P.2d 
246, 39 N.M. 434. 

N.Y.—^Lindlota Realty Corporation v. 
Suffolk County, U N.;B.'2d 398. 378 
N,V. 46, ,116 A.L.R. I 4 OI—Bronx 
Asphalt Corporation v. City of N'ew 
York, 18 t7.Y.S.2d 197. 

N.C.—Millar V. Town of Wilson, 28 
S.E.2d 42. 222 N.C. 340. 

Ohio^—Oorpaa Juris quoted In Wit- 
ienbrook v. City of Columbus, 
App., 35 N.E.2d 9^0, 982. 

14 ,Q.J. p '76 nqte 487—43 C-J P ^20; 
note 4 . ’ ■' ‘ 


Kosne-rale dtiea, although not sub- 1 
Ject to, or controlled by, state legis- I 
lature as to purely municipal affairs, 
are not exempt from operation of 
general laws affecting their liability 
and payment for their torts, since 
such matters are of general state 
concern and not ^'municipal affairs.*’ 
—^Department of Water and Power of 
City of Los Angeles v. Inyo Chemical 
Co., 108 P.2d 410, 16 Cal.2d 744—Hel- 
bach V. City of Long Beach, 128 P.2d 
62, 50 Cal.App.2d 242—^Kelso v. Board 
of Education of City of Glendale, 109 
P.2d 29, 42 Cal.App.2d 416. 

3. IT.S.—City of Galveston v. Row^ 

■ an, C.C.A.Tex., 20 F.2d 601. 

Ala.—^Densmore v. City of Birming¬ 
ham, 185 So. 320, 223 Ala. 210. 

Fla.—Bragg v. Board of Public In¬ 
struction of Duval County, 86 So. 
2d 222. 

Ill.—McKeown v. City of Chicago, 49 
N.E.2d 729, 319 Ill.App. 663—Stein, 
V. West Chicago Park Com'rs, 247 
Ill. App. 479—^Lincke v. Moline' 
Board of Education, 246 Ill.App. 
469. 

N.Y.—^Mermen v. Town of Rhlnebeck, 
66 N.Y.S.2d 883, 188 Misc. 740— 
Duren v. City of Blnghampton, 15 
N.Y.S.2d 618, 172 Misc. 680, af¬ 
firmed 18 N.Y.S.2d 518, 268 App. 
Div. 694, affirmed 28 N.E.2d 918, 283 
N.Y. 467—Babcock v. McCaffrey, 
800 N.Y.S. 493, 165 Misc. 103. 
W.Va.—^Kayes v. Town of Cedar: 
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Grove, 30 aE.2d 726. 126 W.Va. 828, 
166 A.L.R. 702. 

43 C.J. p 920 note 7. 

Oansiiig menadng condition 
City which brings about menacing 
condition and knowingly permits it 
to continue for unreasonable time is 
liable for resulting injuries.—Ren- 
Strom V. City of Nampa, 279 P. 614, 
48 Idaho 130. 

4. Fla.—^Lisk v. City of West Palm 
Beach, 36 So.2d 197—Ide v. City of 
St Cloud, 8 So.2d 924, 160 Fla. 806. 

5. Aris.—Oorpas Jozls dted in City 
of Phoenix v. Anderson, 180 P.2d 
219, 220, 65 Aril. 311. 

Ill.—City Trust & Savings Bank v. 

City of Kankakee, 264 Ill.App. 489. 
43 C.J. p 920 note 9. 

e. N.Y.—^Klein v. Town of Pitta- 
town, 272 N.Y.S. 824. 241 App.Dlv. 
203. 

Tex.—Gabbert v. City of Brownwood, 
Ctv.App., 176 S.W.2d 844, error re¬ 
fused. 

7. N.Y.—Veeder v. Little Falls, 8 
N.E. 806. 100 N.Y. 848. 

43 C.J. p 920 note 10. 
a WiB^—Owens v. Milwaukee, 8 N. 
W. 3. 47 Wis. 461. 

'9.' Cal.^—Campbell v. City of Santa 
Monica, 125 P.8d 661, 61 Cal.App.2d 
626. 

IOl 111.—Chicago V. Norton Milling 
Co., 62 N.E. 1048, 196 111. 680. 

43 C. J. p 920 note 18. 
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emmental and proprietary functions as affecting 
municipal liability for torts, and hold that all func¬ 
tions of a municipal corporation are of a public or 
governmental nature in the exercise of which the 
municipality is not liable in tort^i unless the tort 
consists in a violation of a constitutional prohibition 
against the taking of private property without just 
compensation,and other authorities have serious¬ 
ly questioned the doctrine and suggested that a mu¬ 
nicipal corporation should be held liable for its torts 
regardless of the nature of the function involved, 
the great weight of authority holds, with respect to 
such liability, that a municipal corporation has a 
dual character, the one public and the other private, 
and exercises correspondingly twofold functions 
and duties, one class consisting of those acts per¬ 


formed by it in the exercise of delegated sovereign 
powers for the benefit of the people generally, as 
an arm of the state, enforcing general laws made 
in pursuance of the general policy of the state, and 
the other consisting of acts done in the exercise of 
the power of the municipal corporation for its own 
benefit, or for the benefit of its citizens alone, or 
the citizens of the municipal corporation and its 
immediate locality.^^ Liability wiA respect to the 
exercise of these two classes of functions is regu¬ 
lated by substantive law.^® 

The functions falling into the first class are po¬ 
litical and governmental, and ordinarily no liability 
attaches to it at common law, either for nonuser or 
misuser of the power,for the city in exercising 
governmental functions does so under delegated 


11. S.C.—Abernathy v. City of Co¬ 
lumbia, 48 S.E.2d 686, 218 S.C. 68— 
Sheriff V. City of Easley, 183 S.E. 
811, 178 S.C. 604—Looper v. City 
of Easley. 172 S.E. 706. 172 S.C. 
H— Triplett V. Columbia, 96 S.E. 
675, 111 S.a 7. 1 A.L..R. 849. 

43 C.J. p 921 note 16. 

12. S.C.—Reeves v. City of Baaley. 
166 S.E. 120. 167 S.C. 281. 

13. Fla.—Williams v. City of Jack¬ 
sonville, 160 So. 16. 118 Fla. 671, 
98 A.L.R. 618. 

“The distinction between what is 
a governmental and what a minis¬ 
terial function of a city is not al¬ 
ways so clear that a given transac¬ 
tion may at once be classed as the 
one or the other; but, whether gov¬ 
ernmental or not. it Is always quite 
difficult, if not impossible, to give a 
satisfactory reason for holding a city 
Immune from liability when through 
Its own negligence ... it vio¬ 
lates a right of a citizen to his in¬ 
jury.”—^Kaufman v. City of Talla¬ 
hassee, 94 So. 697, 699, 84 Fla. 684, 
80 A.Ii.R. 471. 

14. U.S.—J. B. McCrary Co. v. Town 
of Wlnnfleld, D.C.Iia., 40 P.Supp. 
427—Oorpns Jhzls dted In United 
States V. Thomas. D.C.Tex., 27 F. 
Supp. 433. 486—^In re Llndsay- 
Strathmore Irr. Dist., D.C.Cal., 21 
F.Supp. 129, motion denied U. S. v. 
Bekins, 68 S.Ct. 647 and Lindsay- 
Strathmore Irr. Dist. v. Bekins. 68 
S.Ct. 649, reversed on other 
grounds U. S. ▼. Bekins. 68 S.Ct. 
811, 304 U.S. 27, 82 L.Ed. 1137, re¬ 
hearing denied 68 S.Ct. 1043, 804 
U.S. 689, 82 L.Ed. 1649 and Llnd- 
say-Strathmore Irr. Dist v. Be¬ 
kins. 68 S.Ct 1044, 304 U.S. 689, 82 
L.Ed. 1649. 

Ala.—City of MobUe v. Lartigue, 187 
So. 257, 28 Ala.App. 479. 

Cal.—Sanders v. City of Long Beach. 

129 P.2d 611, 64 Cal.App.2d 661. 
Colo.—Schwalb v. Connely. 179 P.2d 
667. 116 Colo. 196. 


D.C.—Tillman v. District of Colum¬ 
bia, 29 F.2d 442, 58 App.D.C. 242. 
Fla.—^Barth v. City of Miami, 1 So. 
2d 674, 146 Fla. 642—Corpus Otixls 
quoted In Elrod v. City of Day¬ 
tona Beach, 180 So. 378, 380, 132 
Fla. 24. 118 A.L.R. 1049. 

Ill.—^Merrill v. City of Wheaton, 41 
N.E.2d 508, 879 Ill. 604. 

La.—^Loustalot v. New Orleans City 
Park Improvement Ass'n, App., 164 
So. 183. 

Md.—Cox V. Board of Com’rs of Anne 
Arundel County. 81 A.2d 179. 181 
Md. 428. 

Mo.—Oorpiis Jnzls quoted at length 
In Aualander v. City of St. Louis, 
66 S.W.2d 778. 780, 882 Mo. 146— 
Public Service Commission of Mis¬ 
souri V. City of Kirkwood, 4 S.W.2d 
773, 319 Mo. 662. 

N.Y.—^Murphy v. Village of Farming- 
dale. 298 N.Y.S. 678, 168 Mlsc. 221, 
reversed on other grounds Murphy 
V. Incorporated Village of Farm- 
Ingdale, 299 N.Y.S. 586, 262 App. 
Dlv. 827 and 299 N.Y.S. 690. 262 
App.Dlv. 869—^Meyer v. City of 
New York, 293 N.Y.S. 668, 162 Mlsc. 
23—O'Brien v. City of Saratoga 
Springs, 228 N.Y.S. 82. 181 Mlsc. 
728, affirmed 229 N.Y.S. 618, 224 
App.Dlv. 124. 

Ohio.—Stone v. City of Ashland, 
App.. 82 N.E.2d 660. 

Tex.—City of Tyler v. Ingram. 164 
S.W.2d 616, 139 Tex. 600—Ellis v. 
City of West University Place, 
Clv.App.. 171 S.W.2d 178, affirmed 
176 S.W.2d 396. 141 Tex. 608. 

48 C.J. p 921 note 18. 

Governmental and proprietary func¬ 
tions and powers of municipal cor¬ 
poration generally see supra S 110. 

Origin of dlsttnotlon 
The distinction between corporate 
and governmental functions of a 
municipality originated with the 
courts and generally is applied to 
escape difficulties. In order that In¬ 
justice may not result from reoognl- i 
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tion of technical defenses based on 
governmental character of such mu¬ 
nicipalities.—Gravander v. City of 
Chicago, 78 N.E.2d 304, 399 Ill. 381. 

15. FleL—Barth v. City of Miami, 1 
So.2d 674, 146 Fla. 542—City of 
Tampa v. Easton, 198 So. 763, 145 
Fla. 188. 

13. U.S.—^Day v. City of Berlin, C. 
C.AN.H.. 167 F.2d 323—City of 
Galveston v. Rowan, C.C.A.Tex.. 20 
F.2d 501—Gillies v. City of Minne¬ 
apolis, D.C.Mlnn.. 66 F.Supp. 467— 
City of Philadelphia, to Use of 
Warner Co. v. National Surety Cor¬ 
poration, D.C.Pa.. 48 F.Supp. 381. 
affirmed. C.C.A.. 140 F.2d 805—^. 

B. McCrary Co. v. Town of Wlnn¬ 
fleld, D.C.La., 40 F.Supp^ 427— 
Cooper V. Westchester County, D. 

C. N.Y., 39 F.Supp. 68. 

Ala.—^Densmore v. City of Birming¬ 
ham. 135 So. 320, 223 Ala. 210— 
City of Mobile v. Lartigue. 127 So. 
257, 23 Ala.App. 479. 

Cal.—Sanders v. City of Long Beach, 
129 P.2d 611, 64 Cal.App.2d 651— 
Roach V. Hostetter. 119 P.2d 749, 
48 Cal.App.2d 376—^Labozetta v. 
City of Los Angelos, 93 P.2d 671, 
84 Cal.App.2d 442—Hand v. City 
of WhltUer, 4 P.2d 273, 117 Cal. 
App. 627. 

Colo.—Schwalb v. Connely, 179 P.2d 
667, 116 Colo. 196. 

Conn.—Lambert v. City of New 
Haven. 30 A.2d 923. 129 COnn. 647— 
Rogers V. City of Meriden, 146 A. 
736, 109 Conn. 324. 71 A.L.R. 749 
—^Vczlna V. City of Hartford. 138 
A 145, 106 Conn. 378—^Hannon v. 
City of Waterbury. 136 A 876, 106 
Conn. 18, 57 AL.R. 402—^Rieelo v. 
Town of Plalnvllle. 136 A 872, 106 
Conn. 61. 

Fla.—Corpus Xaxim quoted la Elrod 
V. City of Daytona Beach, 180 So. 
878, 380. 182 FlA 24. 118 AL.R. 
1049. 

Ga.—Poster v. Mayor and Aldermen 
of City of Savannah, 48 S.B.2d 686. 
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powers from the state or as an agency of the sov- ereign, and acts 


77 Ga.App. 612—^Roberta v. Mayor 
and Aldermen of City of Savannah, 
188 S.E. 39, 64 Ga.App. 876—^Brown 
V. City of Union Point, 188 S.E. 78, 
62 Ga.App. 212. 

Ill.—Merrill v. City of Wheaton, 41 
N'.E.Sd 608, 879 Ill. 504—Miralago 
Corporation v. Village of Kenil¬ 
worth. 7 N.E.2d 602, 290 IlLApp. 
280—City Trust & Savings Bank 

V. City of Kankakee, 264 IlLApp. 
489—Stein v. West Chicago Park 
Com’rs, 247 IlLApp. 479—^Llncke v. 
Moline Board of Education, 245 Ill. 
App. 459. 

Ind.—City of Terre Bhute v. Web¬ 
ster, 40 N.E.2d 972, 112 Ind.App. 
101 . 

Iowa.—Smith v. Iowa City. 289 N.W. 
29. 218 Iowa 891—Armstrong v. 
Waffle. 236 N.W. 507. 212 Iowa 885 
—^Leckllter v. City of Des Moines, 
233 N.W. 68, 211 Iowa 261. 

Kan.—Smith v. Kansas City, 146 P.2d 
660, 158 Kan. 213~Parker v. City 
of Wichita, 92 P.2d 86. 160 KAn. 
249—^Luebken v. City of Hanover. 
288 P. 601. 129 Kan. 443. 

Ky.—City of Hazard v. Duf^ 164 S. 

W. 2d 28. 287 Ky. 427—Caudill v. 
Plnsion, 24 S.W.2d 988, 233 Ky. 12 
—City of Harlan v. Peaveley, 6 S. 
W.2d 270, 224 Ky. 838. 

Iia.—^Rome v. London & Lancashire 
Indemnity Co. of America, 160 So. 
121, 181 La. 630—Taylor v. City of 
Shreveport, App., 29 So.2d 792— 
Clinton V. City of West Monroe, 
App., 187 So. 661, followed in Wil¬ 
lis V. City of West Monroe. 187 So. 
829, Madden v. City of West Mon¬ 
roe, 187 So. 829, and Perrltt v. 
City of West Monroe, 187 So. 880. 
Me.—Anderson v. City of Portland, 
154 A 678. 180 Me. 214. 

Md.—^Mayor and City Council of Bal¬ 
timore City V. State, for Use of 
Blueford, 196 A 671, 173 Md. 267 
—^Mayor and City Council of Bal- 
, timore v. Eagers, 173 A 66, 167 
Md. 128—Oorpnji Jhzls died la 
Wynkoop v. City of Hagerstown, 
160 A 447, 448, 169 Md. 194. 

Mass.—^Baumgardner v. City of Bos¬ 
ton. 23 N.E.2d 121, 804 Mass. 100 
—Sloper V. City of Quincy, 16 N.E. 
2d 14, 301 Mass. 20. 

Mich.—Oorpas Jaxls cited la John¬ 
son V. Board of Road Com’rs of 
Ontonagon County, 286 N.W. 221, 
222, 263 Mioh. 465. 

2([Od—Cook V. Kansas City, 214 S.W. 
2d 480—Cioxpui jQxls dtod la 
Brown V. City of Craig, 168 S.W.2d 
1080, 1088, 860 Mo. 836^-4k»piis 
Jaxls gaoted la Auslander v. City 
of St. Louis, 66 S.W.2d 778. 780, 
,832 Mo. 146—^Public Service Com¬ 
mission of Missouri V. City of 
Kirkwood, 4 S.W.2d 778, 319 Mo. 
682—Lucas v. City of Louisiana, 
ADP.. 173 S.W.2d 629. 

N.H.—^Fournier v. City of Berlin, 26 


A.2d 866. 92 N.H. 142, 140 A.L.R. 
1054—Gilman v. City of Concord, 
196 A 672, 89 N.H. 182—Douglas 
v. Hollis. 172 A 433. 86 N.H 678. 
N.J.—^Vickers v. City of Camden. 8 
A2d 618, 122 N.J.Law 14—Casey v. 
Bridgewater Tp., Somerset County, 
161 A 608. 107 N.J.Law 168—En- 
never v. Borough of Bergenfleld, 
144 A 809, 105 N.J.Law 419—Cal- 
lan V. City of Passaic. 141 A 778. 
104 N.J.Law 643. 

N.T.—Steltz V. City of Beacon, 64 N. 
E.2d 704. 295 N.T. 51—Ottmann v. 
Incorporated Village of Rockville 
Centre. 9 N.E.2d 862, 275 N.T. 270 
—^Augustine v. Town of Brant, 163 
N.E. 782, 249 N.T. 198, reargument 
denied 166 N.E. 315, 250 N.T. 587— 
Meyer v. City of New Tork, 293 N. 
T.S. 563, 162 Misc. 23. 

N.C.—Sanders v. Town of Smithfleld. 
19 S.E.2d 630. 221 N.C. 166—White 
V. City of Charlotte, 188 S.E. 780. 
209 N.C. 673—Cathey v. City of 
Charlotte. 148 S.E. 426. 197 N.C 
309. 

Ohio.—^Wall V. City of Cincinnati. 
83 N.E.2d 389, 160 Ohio St. 411— 
Tolliver v. City of Newark, 62 N.E. 
2d 357, 146 Ohio St. 517, 161 AL. 

R. 1891—^Larson v. Cleveland Ry. 
Co., 60 N.E.2d 168, 142 Ohio St. 20 
—^Kercher v. City of Conneaut, <65 
N.E.2d 272, 76 Ohio App. 491—Ger- 
such V. City of Springfield. App., 
61 N.E.2d 898—Jansen v. City of 
Cincinnati, App., 60 N.E.2d 620— 
Boone v. City of Akron, 43 N.E.2d 
815, 69 Ohio App. 95—Stone v. City 
of Ashland, App., 32 N.E.3d 660— 
Staudenhoimcr v. City of Newark, 
23 N.E.2d 846, 62 Ohio App. 256— 
Martin v. City of Canton, 180 N.K 
78, 41 Ohio App. 420—Sturzinger v. 
City of Sandusky, 162 N.E. 684, 28 
Ohio App. 268—James v. City of 
Toledo, 167 N.E. 809. 24 Ohio App. 
268. 

Okl.—Chism v. City of Tulsa, 186 P. 
2d 409, 192 Okl. 866—City of Tulsa 
V. Wheetley, 101 P.2d 834, 187 Okl. 
166. 

Of.—^Morris v. City of Salem. 174 P. 
2d 192, 179 Or. 666—^Antin v. Un¬ 
ion High School Dist. No. 2 of 
Clatsop County, 280 P. 664, 180 Or. 
461. 66 AL.R. 1271. 

Pa.—^Kraeling y. Borough of Dor- 
mont. 44 A2d 274, 862 Pa. 644— 
Honaman v. City of Philadelphia, 
186 A. 750, 322 Pa. 636—Doughty 
v. Philadelphia Rapid Transit Co., 
184 A 93. 321 Pa. 136—^Devers v. 
City of Scranton, 161 A 640, 808 
Pa. 18, 86 AL.R. 692—^Dumanski v. 
City of Erie, Com.PL. 24 Erie Co. 
822, affirmed 84 A2d 608, 348 Pa, 
506. 

S.D.—Jensen v. J.uul, 278 N.W. 6, 66 

S. D. 1, 116 A.L.R. 1280. 

Tes^—City of Amarillo v. Ware, 40 
S.W.2d 67, 120 Tex. 466, answer to 
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under the same immunity, if any^ 

certified questions conformed to, 
av.App.. 42 S.W.2d 189—City of 
Wichita Falls v. Mauldin, Com. 
App., 39 S.W.2d 859—City of Tyler 
y. Kelly. Civ.App., 211 S.W.2d 768 
—^Efilis V. City of West University 
Place, Civ.App.. 171 S.W.2d 178, af¬ 
firmed 175 S.W.2d 396, 141 Tex. 608 
—City of Tyler v. Ingram, Civ. 
App., 157 S.W.2d 184, reversed on 
other grounds 164 S.W.2d 516, 139 
Tex. 600—^Pall y. Thompson. Civ, 
App., 57 S.W.2d 262, modified on 
other grounds 87 S.W.2d 712, 126 
Tex. 826- Corpus OTiirls dted la 
Wichita Falls v. Lewis, Clv.App., 
68 S.W.2d 388, 389, error dismissed, 
Vt.—Oozpos Juris died la Farmer v. 
Poultney School Dist., 80 A.2d 89, 
91, 113 VL 147, 

Va,—^Burson v. City of Bristol, 10 S. 
E.2d 641, 176 Va. 68—Hoggard v. 
City of Richmond. 200 S.E. 610, 
172 Va«^6, 120 AL.R. 1868. 
W.Va.—Ha^^s v. Town of C^dar 
Grove, 30 S.E.2d 726, 126 W.Va. 828. 
166 AL.R. 702—^Haney v. Town of 
Rainelle, 25 S.E.2d 207, 125 W.Va. 
397. 

Wis.—^Flynn v. City of Kaukauna. 5 
N.W.2d 764. 241 Wis. 168—Llnde- 
mann v. City of Kenosha, 240 N.W. 
878. 206 Wis. 864—McCoy v. Ke¬ 
nosha County, 218 N.W. 348, 196 
Wis. 273. 67 AL.R. 412. 

Wyo.—^Vlllalpando v. City of Chey^ 
enne. 65 P.2d 1109, 51 Wyo. 300, 166 
AL.R. 684. 

43 C.J. p 922 note 19. 

Beasoas for rule 

The doctrine of a city's immunity 
from liability for torts committed m 
the exercise of governmental func¬ 
tions rests on the technical rule that 
the sovereign is immune from suit, 
the ancient idea that it is better that 
the individual should suffer an injury 
than the public should suffer an in¬ 
convenience, and that liability would 
tend to retard the city’s agents in 
performance of their dutiea—^Barker 
V. City of Santa Fe, 186 P.2d 480, 47 
I^.M. 85. 

Ooatrlbatory negligenee 
Rule stated in text applies equally 
where public agency is plaintiff, and 
defendant, an individual, seeks ex¬ 
emption on ground of contributory 
negligence.—Miller v. Layton, 41 A 
2d 28. 182 N.J.Law 426, affirmed 44 
A.2d 177, 188 N.XLaw 823, 1 AL.R.2d 
825. 

Aa action of libel cannot be main¬ 
tained against a municipality based 
on libelous matter published as part 
of a report of its proceedings on a 
governmental matter.—^Howland v. 
Maynard, 34 N.E. 515, 159 Masa 484,, 
38 Am.S.R. 445, 21 L.R.A 600. 

Oonsent to suit agfdnst city while 
acting as agency of state in exercl^f 
ing governmental powers miisi be 
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enjoyed by the state.^^ Such immunity from lia¬ 
bility does not depend on the use of the best, or 
of any particular, means in the conduct of the mu¬ 
nicipality’s governmental business.^* The exemp¬ 
tion from liability is not affected by the degree of 
negligence, whether ordinary or gross,although 
it has been intimated that the rule would be other¬ 
wise were the injury caused by willful, wanton, or 
reckless conduct.®® It has been held that the im¬ 
munity of a municipality is not limited to cases of 
negligence, but applies as well to deliberate tor¬ 
tious acts.®^ However, the doctrine does not re¬ 
lieve a municipality from its obligation to perform 
its governmental duties, but merely relieves it from 
liability for a resulting injury.®® 

Some courts have restricted the operation of the 
doctrine by drawing a distinction between torts re¬ 
sulting in personal injuries and torts causing injury 
to property rights, and impose liability in the latter 
cases even though the^^cts were done in the per¬ 


formance of public duties;®* and this distinction 
has been said to be particularly well taken where 
the acts are expressly authorized or subsequently 
ratified, and the city retains the benefits resulting 
therefrom.24 Also, some authorities have restrict¬ 
ed the immunity to cases of omission or nonfea¬ 
sance with respect to public duties, and hold a city 
liable for active or affirmative wrongdoing or mis¬ 
feasance or negligence in the performance of an 
affirmative course of conduct even chough in the 
exercise of a public function.®* 

In the functions comprising the second class, that 
is, in the exercise of its purely municipal or pro¬ 
prietary functions, or the doing of those things 
which relate to special or private corporate pur¬ 
poses, the corporation stands on the same footing 
with a private corporation, and will be held to the 
same responsibility with a private corporation for 
injuries resulting from its negligence while acting 
within the scope of such municipal power.®* 


expressed In unequivocal lansruaae.— 
Xiacock v. City of Schenectady, 231 
N.Y.S. 379. 224 App.Div. 512, affirmed 
168 N.'E. 433, 251 N.T. 575. 

17. Ky.—City of Harlan v. Peave- 
ley, 6 S.W.2d 270, 224 Ky. 338. 

ICd.—^Mayor and City Council of Bal¬ 
timore City V. State, for Use of 
Blueford, 195 A. 671, 173 Md. 267. 
N.H.—Gilman v. City of Concord, 196 
A. 672, 89 N.H. 182. 

N.T.—^McCarthy v. City of Saratoga 
Springs, 66 N.Y.S.2d 600, 269 App. 
Dlv. 469, appeal denied 67 N.Y.S.2d 
d53. 269 App.Dlv. 912. 

N.C.—^Millar v. Town of Wilson, 23 S. 

H.2d 42, 222 N.C. 340. 

Ohio.—City of Cincinnati v. Gam¬ 
ble, 34 N.B.2d 226, 138 Ohio St. 
220 . 

Okl.—City of Tulsa v. Wheetley, 101 
P.2d 834, 187 Okl. 166. 

Va.—^Hoggard v. City of Richmond, 
200 S.R 610, 172 Va. 146, 120 A.L.. 

R. 1368—Franklin v. Town of Rich- 
lands. 170 S.H. 718, 161 Va. 156. 

18. Fla.—Corpu Juris quoted la 
Elrod V. City of Das^ona Beach, 
180 So. 378. 380, 182 Fla. 24. 118 A. 
L.R. 1049. 

Mo.—Corpus Juris quoted la Auslan- 
der V. City of St. Louis, 56 S.W.2d 
778. 780. 333 Mo. 146. 

Okl.—Corpus Juris cited la Pool v. 
City of Cushing, 89 P.2d 294, 296, 
184 Okl. 577. 

43 C.J. p 924 note 20. 

19. Mass.—Young v. Worcester, 149 
N.E. '204, '268 Mass. 481. 

Mo.—Corpus Jdrls quoted la Auslan- 
der V. City of St. Louis, 56 S.W.2d 
778, 780, 332 Mo. 146. 

SO, Mo.—Corpus juris quoted la 
Auslander v. City of St. Louis, 56 

S. W.2d 778, 780, 832 Mo. 145. 

48 C.J. p 924 note 22. 


81. U.S.—Cleveland Wrecking Co. v. 
Struck Const. Co., D.C.Ky., 41 F. 
Supp. 70. 

88 . Conn.—^Hartford Water Comrs. 
V. Manchester, 87 A. 870, 87 Conn. 
193, Ann.Cas.l916A 1105, affirmed 
86 S.Ct. 652, 241 U.S. 649, 60 L.Ed. 
1221. 

Mo.—Corpus Juxla quoted la Auslan¬ 
der V. City of SL Louis, 66 S.W.2d 
778, 780, 332 Mo. 145. 

8 %. U.S.—Cleveland Wrecking Co. v. 
Struck Const. Co., D.C.Ey., 41 F. 
Supp. 70. 

48 C.J. p 927 note 40. 

94w U.S.—Cleveland Wrecking Co. v. 
Struck Const. Co., supra. 

85b Ill.—McKeown v. City of Chi¬ 
cago, 49 N.E.2d 729. 319 Ill.App. 
663. 

N.J.—^Ffatello v. City of Newark, 42 
. A.2d 260, 133 N.J.Law 19—Vickers 
V. City of Camden, 3 A.2d 613, 122 
N.J.Law 14—Hammond v. Mon¬ 
mouth County, 186 A. 452, 117 N. 
J.Law 11—Callan v. City of Pas¬ 
saic, 141 A. 778, 104 N.J.Law 643. 
Or.—^Adams v. City of Toledo, 96 P. 
2d' 1078, 168 Or. 185, followed in 
Atwater v. City of Toledo, 96 P. 
2d 1081, 163 Or. 193. 

"Active wrongdoing," in sense in 
which term is employed In text Is 
wrongful act or positive misfeasance 
of municipality which is wrongful 
In Itself and detrimental to plaintiff, 
as distinguished from mere negli¬ 
gence. 

U.S.—Satlnk v. Township of Holland, 
D.C.N.J., 28 F.Supp. 67. 

N.J.—^Robinson v. Township of Ocean. 
9 A.2d 800, 128 N.J.Law 526. 
"Misfeasaaoe," with respect to li¬ 
ability of municipality. Is the wrong¬ 
ful and injurious exercise of lawful 

32 


authority, or the doing of a lawful 
act In an unlawful manner.—^Robin¬ 
son V. Township of Ocean, supra. 

9Qi U.S.—City of Galveston v. Row¬ 
an. CCA-Tex.. 20 F.2d 501—U. S. 
V. City of Minneapolis, D.C.Minn., 

I 68 F.Supp. *586—Gillies v. City of 
Minneapolis, D.C.Mlnn., 66 F.Supp. 
467—J. B. McCrary Co. v. Town 
of Wlnnfleld, D.C.La., 40 F.Supp. 
427—Colorado Central Power Co. 
V. Municipal Power Development 
Co., D.O.C 0 I 0 ., 1 F.Supp. 961. 

Ala—Densmore v. City of Birming¬ 
ham, 185 So. 320, 228 Ala 210— 
City of Mobile v. Lartigue, 127 So. 
267, 23 AlaApp. 479. 

Cal.—^Peccolo v. City of Los Ange¬ 
les, 66 P.2d 651, 8 Cal.2d 582—San¬ 
ders V. City of Long Beach, 129 
P.2d 611, 54 Cal.App.2d 651— 

Hand v. City of Whittier, 4 P.2d 
278, 117 Cal.App. 627. 

Conn.—^Ricclo v. Town of Plalnvllle, 
136 A. 872, 106 Conn. 61. 

D.C.—Tillman v*. District of Colum¬ 
bia, 29 F.2d 442, 58 App.D.C. 242. 
Fla—City of Miami v. Oates, 10 So. 
2d 731, 152 Fla 21—Barth v. City 
of Miami, 1 So.2d 674, 146 Fla 
642—City of Tampa v. Easton, 198 
So. 763, 146 Fla 188—Oorpus Jvu 
ris quoted in Elrod v. City of 
Daytona Beach, 180 So. 878, 880, 
182 Fla 24, 118 A.L.R. 1049— 
Lewis V. City of Miami, 173 Sa 
160, 127 Fla 426—Smoak v. City 
of' Tampa 167 So. 628, 128 Fla 
716—Chardkoff Junk Co. v. City 
of Tampa 135 So. 467, 102 Fla 
601. 

Idaho.—City of Idaho Falls v. Grlm- 
mett, 117 P.2d 461, 68 Idaho 90. 
Ill.—Merrill v. City of Wheaton, 41 
N.E.2d 608,' 879 Ill. 604-'^ty Trust 
& Savings Bank v. City of Kan- 
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The principal difficulty which courts have experi¬ 
enced has been in ascertaining, clearly and accu¬ 
rately, the line of demarcation between public or 
governmental duties and private or corporate du¬ 
ties, and not in the determination of the question, 
whether, for a refusal to discharge a public duty, 
or for the manner in which it is discharged, the 
corporation is or is not liable.^? it has been held 
that the exemption of municipal corporations from 
liability for acts done in the exercise of govern¬ 
mental powers should be strictly construed,^^ and 
that the distinction between governmental and pro¬ 
prietary functions should not be extended beyond 
its purpose of imposing common-law liability on 


municipal corporations for negligence.*® There has 
been a steady trend ;n the courts toward holding 
municipalities liable in tort,*® and it has been said 
that where there is doubt as to whether the cky 
is liable it will be resolved against the city.®i 

Waiver. In the absence of special authority con¬ 
ferred on them by the city, municipal officers have 
no power to waive the city’s immunity from liabil¬ 
ity for negligence in the exercise of its govern¬ 
mental functions.®* However, a proper waiver of 
immunity by the state, as by a statute permitting 
prosecution of claims against it, extends to a city,®® 
since whatever immunity the city has derives from 


kakee, 254 Ill.App. 489—Stein v. 
Weat Chicago Park Com’ra. 247 
IlLApp. 479—^Llncke v. Moline 
Board of Education, 246 lll.App. 
459. 

Kan .—Wmy ▼. City of Independence. 
92 P.2d 84,160 Kan. 268. 

Ky .—City of Hazard v. Duff, 164 
S.W.2d 28, 287 Ky. 427. 

La.—O orpiis Jxuim olted in Ollphant 
V. Town of Lake Providence, 192 
So. 96, 97, 198 Ia. 675—^Fouchaux 
V. Board of Gom’ra of Port of New 
Orleans, App., 186 So. 103, affirmed 
190 So. 873, 193 La. 182, certiorari 
denied 60 S.Ct. 112, 808 U.S. «54, 
84 L.Ed. 466. 

Md.—^Mayor and City Council of Bal¬ 
timore City V. State, for Use of 
Blueford, 195 A. 571, 173 Md. 267 
—^Mayor and City Council of Bal¬ 
timore V. Easrers, 178 A. 56, 167 
Md. 128. 

Mo.—Oorpns Jnxls anoted Ixi Auslan- 
der V. City of St. Louis, 66 S.W.2d 
778, 780, 832 Mo. 146—Public Serv¬ 
ice Commission of Missouri v. City 
of Kirkwood, 4 S.W.2d 773, 819, 
Mo. <562—^Lucas v. City of Loulsl-i 
ana, App., 173 S.W.2d 629. 

Nov.—Gurley v- Brown, 198 P-id 
608. 

N.H.—Doufflas v. Hollis, 172 A. 488, 
86 N H 678 

N.J.—l^atello V. City of Newark, 88 
A.2d 696, 122 N.J.Law 69, reversed 
on other grounds 4*2 A.2d 260, 138 
N.J.LAW 19—^Benglvenga v. City 
of Plainfield, <26 A.2d 288, 128 N.J. 
Law 418—Vickers v. City of Cam¬ 
den. 8 . A.2d 618, 122 N.J.Law 14— 
Kane v. Boi^ of Education of 
Town of Montclair, Essex County, 
28 A.2d 277, 20 N.J.M18C. 7. 

N.Mj—B arker y, Cl^y of Santa Fe, 
186 P.2d 480, 47 N.M, 86 . 

N.T.—Mermell v. Town.of Rhln^beok, 

. 66 N,T.S.2d 888 , 188 Ml^o. 74(^- 
Duren v. City of BJnghapiton. 16 
N.X.9.?d 618, 178 Miso. 680, aifirm- 

, ed 18 N.T.S.2d 618, .268 ,App.piv. 
694.P .affirmed 28 N,E.2d 918, 288 
N.T. 467—Babcock v. McCaffrey, 
^00 liT.Y.S. 498, 166 Mlsc. 108— 

...jM^rphy v, yili^u:e of Earmlng- 
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dale, 298 N.T.S. 678, 163 Mlsc. 221, 
reversed on other grounds Murphy 

V. Ineorporated Village of Farm- 
Ingdale, 299 N.T.S. 686 , 262 App. 
Dlv. 327 and 299 N.T.S. 690, 262 
App.Div. 869—^Meyer v. City of New 
York. 298 N.T.S. 663, 162 Mlsc. 28, 

N.C.—Millar v. Town of Wilson, 28 
S.E.2d 42, 222 N.C. 340—White v. 
City of Charlotte, 188 S.E. 780, 209 
N.C. 673. 

Ohio.—Tolliver v. City of Newark. 62 
N.E.2d 367, 145 Ohio St. 617, 161 
A.L.R. 1891—Gorsuch v. City of 
Springfield, App., 61 N.E.2d 898— 
Boone v. City of Akron, 43 N.E. 8 d 
816, 69 Ohio App. 96—Stone v. 
Ashland, App., 82 N.E.2d 660. 

Okl.—City of Tulsa v. Wheetley, 101 
P.2d 834, 187 Okl. 165-<k>rpiu JH- 
zls anoted la Pool v. City of Cush¬ 
ing, 89 P.2d 294, 296, 184 Okl. 677 
—City of Okmulgee v. Carlton, 71 
P.2d 722, 180 Okl. 606. 

Or.—^Btter v. City of Eugene, 69 P. 
2d 1061, 157 Or. 68 . 

Pa.—^Kraellng v. Borough of Dor- 
mont, 44 A.2d 274, 852 Pa. 644— 
Honaman v. City of Philadelphia, 
186 A. 750, 322 Pa. 686 . 

S.D.—Jensen v. Juul, 278 N.W. 6 , 
66 S.D. 1, 115 A.L.R. 1280. 

Tenn.—City of Nashville v. Fox, 6 
Tenn.App. 668 . 

Texj—City of Tyler v. Kelly, Civ. 
App., 211 S.W.2d 768—City of 
Tyler v. Ingram, Civ.App., 167 S. 

W. 2d 184, reversed on other 
grounds 164 S.W.2d 616, 139 Tex. 
600—Oorpas Sazls olted la State 
V. Brannaa, Civ.App., Ill S.W.2d 
847, 849—City of Fort Worth v. 
George, Clv.App.« 108 S.W.2d 929, 
error refused—Oozpns Jluds dted 
la City of Wichita Falls v. Lewis, 
Clv.App., 68 S.W.2d 888 , 890, er¬ 
ror diunissed—^Fail v. Thompson, 
C1V.APP., 67 S.w.2d 262, modified on 
other grounds 87 ,S.W.2d 712, liK6 
Tex. 826—CkHrpwi Juris dted la 
WlUlams V. Tompkins, ClvJLpp., 
42 S.W. 2 ,d 106, 112 . 

Vt.—Corpus. Juris dted la Farmer v. 
Poultney School Dlst., 80 A.2d 89, 
j91.113 Vt 147. ' , 


Va.—^Burson v. City of Bristol, 10 S. 
E.2d 641, 176 Va. 63—Corpus JUds 
dted la Hoggard v. City of Rich¬ 
mond, 200 S.E. 610, 611, 172 Va. 

145, 120 A.L.R. 1868. 

Wyo.—Vlllalpando v. City of Chey¬ 
enne, 65 P.2d 1109, 61 Wyo. 300. 
169 A.L.R. 684. 

48 C.J. p 924 note 24. 

As exosptloa to general rule 
Liability of municipality for torts 
In performance of corporate or pri¬ 
vate functions Is exception to gen¬ 
eral rule of municipality's Immunity 
from liability for torts.—City of 
Bellevue v. Hhll, 174 S.W.2d 24. 296 
Ky. 67. 

S7. D.C.^—^Tillman v. District of Co¬ 
lumbia, 29 F.2d 442, 58 App.D.a 
242. 

Ill.—Gravander v. City of Chicago. 

78 N.E.2d 804, 899 Ill. 381. 

Mo.—Corpus Juris g,Q 08 ed with ap¬ 
proval la Auslander v. City of St. 
Louis, 66 S.W.2d 778, 780, 382 Mo. 

146. 

38, La.—Solomon v. New Orleans, 
101 So. 1, 166 La. 629—^Bennett v. 
New Orleans, 14 LA.Ann. 120. 

38, U.S.—Colorado Central Power 
Co. V. Municipal Power Develop¬ 
ment Co., D.C.C 0 I 0 ., 1 F.Supp. 961. 
sa N.T.—Augustine v. Town of 
Brant, 163 N.E. 782, 249 N.T. 198, 
reargument denied 166 N.E. 816, 
260 N.T. 637—Cleveland v. Town 
of Lancaster, '267 ir.T.S. 678, 289 
App.Div. *268, affirmed 191 N.E. 668 , 
264 N.T. 668 . 

N.M.—^Barker v. City of Santa Fe, 
136 P.2d 480, 47 N.M. 86 —New 
Mexico Products Co. v. New Mex¬ 
ico Power Co„ 77 P.2d 684, 42 N.M. 
811, 

3L N.M.—^Barker v. City of Santa 
Fe, 186 P.2d 480, 47 N.M. 85. 

38, Conn.—^Adams v. City of New 
Haven, 41 A.2d 111, 181 Conn. 662 
—^Lambert v. City of New Haven, 
80 A.2d 928, 129 C'ona. 647. 

33. N.T.—Williams v. City of New 
York, 67 N.T.S.2d 89, 186 
876. ' 
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fhe sovereign immunity of tbe state and a city 
may itself waive its immunity and accept a liability 
based on a moral obligation.^** 

§ 747. Nature of Duties or Functions in Gen¬ 
eral 

Generally, governmental functions are those per¬ 
formed by a municipality In the exercise of sovereign 
power delegated to It by the state for the public good 
and the welfare of the citizens of the state at large, 
as distinguished from functions performed for the bene¬ 
fit of a private or local Interest or group. 

The liability or nonliability of a municipality for 
its torts does not depend on the nature of the tort, 
or the relation existing between such municipality 
and the person injured, but on the character of the 
duties imposed and assumed.^ ^ There are no com¬ 
prehensive definitions or universally applicable tests 


for determining what functions are governmental 
and what functions are corporate;®^ the question 
must be determined from the facts in each case®^ 
and in accordance with the public policy recognized 
in the jurisdiction in which it arises.®® Ordinarily 
a municipality is engaged in the performance of 
governmental functions when it exercises sovereign 
power delegated to it to look after the general pub¬ 
lic good and after the peace, health, and well-being 
of the citizens of the state at large.^® It has been 
held that the exemption from liability with respect 
to governmental functions extends only to acts or 
functions performed in furtherance of general law 
for the interest of the public at large,^^ and that it 
does not extend to acts and functions performed pri¬ 
marily for the benefit of those within the corporate 
limits of the municipality,^® except, it has been held. 


34. N.T.—wmiams ▼. City of New 
York, supra. 

85. N.T.—Evans ▼. Berry, 186 N. 
E. 203, 262 N.Y. 61, 89 A.L.R. 387. 

86. Ill.—^Merrill v. City of Wheaton, 
41 N.E.2d 508, 379 111. 604—Oeb- 
hardt v. Village of La Orange Park, 
188 N.E. 372, 364 Ill. 234. 

Ind.—City of Indianapolis v. Butzke, 
26 N.E.2d 754, 217 Ind. 203, rehear¬ 
ing denied 27 N.E.2d 360, 217 Ind. 
203. 

Mo.—Corpus Jtizls gnoted In Roberts 

V. City of Lamar, App., 99 S.W.2d 
498, 601. 

43 C.J. p 926 note 27. 

37. Fla.—Barth v. City of Miami, 1 
So.2d 574, 146 Fla. 642—City of 
Tampa v. Easton, 198 So. 768, 146 
Fla. 188. 

38. Fla.—^Barth v. City of Miami, 1 
So.2d 674, 146 Fla. 642—City of 
Tampa v. Easton, 198 So. 768, 146 
Fla. 188. 

Ill.—Costello V. City of Aurora. 16 
N.E.2d 88, 295 Ill.App. 610. 

Md.—^Mayor and City Council of 
Baltimore City v. State, for Use 
of Blueford, 196 A. 671, 173 Md. 
267. 

89. Md.—Mayor and City Council of 
Baltimore City v. Slate, for Use of 
Blueford, supra. 

40. Cal.—Sanders v. City of Long 
Beach, 189 P.2d 611, 64 Cal.App. 
2d 651. 

Conn.—Spltzer v. City or Waterbury, 
164 A. 157, 118 Conn. 84. 

Ill.—^Merrill v. City of Wheaton, 41 
N.E.2d 608, 379 Ill. 604. 

Iowa.—Lauxman v. Tlsher, 289 N. 

W. 676, 213 Iowa 654, followed in 
Jones V. Tlsher, 289 N.W. 676. 

La.-^Floye8, for Use and Benefit of 
Floyes, v. City of Monroe, App., 
194 So. 102. 

Md.—^Harford County Com'rs v. Love, 
196 A. 122, 178 Md. 429—Mayor and 
City Council of Baltimore City v. 


State, for Use of Blueford, 195 A. 
671, 178 Md. 267. 

Minn.—^McLeod v. City of Duluth, 218 
N.W. 892, 174 Minn. 184, 60 A.L.R. 
96. 

Mo.—Corpus Juris guoted in Roberts 
V. City of Lamar, App., 99 S.W.2d 
498, 601. 

N.M.—^Barker v. City of Santa Fe, 
136 P.2d 480, 47 N.M. 85. 

N.C.—Millar v. Town of Wilson, 23 
S.E.2d 42, 222 N.C. 840—Broome 

V. City of Charlotte, 182 S.E. 825, 
208 N.C. 729. 

Ohio.—City of Cincinnati v. Gamble, 
84 N.E.2d 226, 188 Ohio St. 220. 

Or.—Wold V. City of Portland, 112 P. 
2d 469, 166 Or. 466, 138 A.L.R. 
1307. 

Fa.—^Devers v. City of Scranton, 161 
A. 540, 808 Pa. 13, 86 A.L.R. 692. 
Tez.—City of Dallas v. Smith, Com. 
App., 107 S.W.2d 872—Ellis v. City 
of West University Place, Clv.App., 
171 S.W.2d 178, affirmed 176 S. 

W. 2d 396. 141 Tez. 608—-Beville v. 
City of Longview, Civ.App., 181 
S.W.2d 813, error dismissed—City 
of Fort Worth v. George, ClvAj>p.» 
108 S.W.2d 929, error refused. 

43 C.J. p 926 notes 28, 36. 

“Governmental functions are those 
conferred or Imposed upon a munici¬ 
pality as a local agency of limited 
Jurisdiction, to be employed In ad¬ 
ministering affairs of the state and 
promotmg the public welfare gen¬ 
erally."—Green v. City of Birming¬ 
ham, 4 Sa 2 d 894, 896, 241 Ala. 684 
—^Robbips V. City of Sheffield, 188 
So. 874, 876, 237 Ala. 674. 

The test in determining whether 
municipality Is acting In exercise of 
governmental function is not wheth¬ 
er Its act may sustain some relation¬ 
ship to municipality’s police power, 
but whether act is for common good 
of all people of state, as In main¬ 
tenance of police, fire, and health de¬ 
partments, or relates to special cor¬ 

34 


porate benefit or profit, as In opera¬ 
tion of utilities to supply water, 
light, and public markets.—Huffman 
V. City of Columbus, Ohio App., 61 
N.E.2d 410. 

41. Ill.—^Merrill v. City of Wheaton, 
41 N.E.'3d 508, 379 Ill. 504—Geb- 
hardt v. Village of La Grange 
Park, 188 N.E. 372, 854 IU.App. 
284. 

Tez.—City of Amarillo ▼. Ware, 40 
S.W.2d 57, 120 Tez. 466, answer 
to certified questions conformed to, 
Civ.App., 42 S.W.2d 189—City of 
Wichita Falls v. Mauldin, Com. 
App., 89 S.W.2d 869—City of Fort 
Worth V. Higgins, Com.App., 6 S. 
W.2d 761. 

Vt.—^Lemieuz v. City of St. Albans, 
28 A.2d 878, 112 Vt. 512. 

Wash.—^Krlngs v. City of Bremerton, 
155 P.2d 493, 22 Wa8h.2d 220. 
“Generally the governmental or 
public duties of a municipality for 
which It can claim ezemption from 
damages for tort have reference to 
some part or element of the state’s 
sovereignty granted it to be exer¬ 
cised for the benefit of the public, 
whether residing within or without 
the corporate limits of the city."— 
City of Miami v. Oates, 10 So.2d 721. 
728, 162 FIcl 21 —Smoak v. City of 
Tampa, 167 So. 628, 629, 123 Fla. 
716. 

48. Ala.—City of Mobile v. Lartigue, 
127 So. 257, 23 Ala.App. 479. 

Fla.—^Llsk V. City of West Palm 
Beach, 36 So.2d 197. 

Ind.—Chadwick v. City of Crawfords- 
ville, 24 N.E.2d 937, 216 Ind. 899, 
129 A.L.R. 469. 

Tez,i—City of Amarillo v. Ware, 40 
S.W.2d 67, 120 Tez. 456, answer to 
certified questions conformed to, 
Clv.App., 42 S.W.2d 189—City of 
Wichita Falls v. Mauldin, Com. 
App., 89 S.W.2d 859—City of Ty¬ 
ler V. Ingram, Clv.App., 157 S.W. 
2d 184, reversed on other grounds 
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where such acts or functions clearly pertain to the 
police power and are in tiieir very nature govem- 
niental.^3 It is not necessary for an act to be per¬ 
formed by any particular officer to give to the act 
the character of a public or governmental act; it is 
enough if it is performed by one having legal au¬ 
thority to perform it.^* 

The rule as laid down by some authorities is that 
no private action, unless expressly authorized by 
statute, can be maintained against a municipal cor¬ 
poration for neglect to perform, or the negligent 
performance of, public duties imposed on it by 
law,^B as distinguished from provisions which mere¬ 
ly grant a municipality certain privileges which it 
may exercise, in part at least, for its own bene- 
fit,^^ and which carry with them no immunity for 
injuries which may result from the exercise of 
those privileges.^^ Other authorities have stated 
the rule to be that, in order to carry immunity, the 
absolute duty imposed must be that of performing 
some act which the state may lawfully perform and 
which pertains to the administration of govem- 
ment,^^ or have drawn a line between acts done in 
a public capacity in the discharge of duties abso¬ 


lutely imposed for the public benefit and other acts 
of a private nature, as in the management of prop¬ 
erty or rights voluntarily held for immediate profit 
or advantage.^8 On the other hand, it has been held 
that whether the duty is absolutely imposed or vol¬ 
untarily assumed, is immaterial, immunity from lia¬ 
bility being made to depend on whether it is govern¬ 
mental in the sense of being for the public good or 
proprietary in the sense of serving the municipal¬ 
ity's private or corporate purposes.®® The accept¬ 
ance of a charter authorizing a municipality to dis¬ 
charge a governmental duty has been held neither 
to create a contract between it and the state nor to 
render the discharge of such duty the exercise of 
a special privilege for the nonperformance or neg¬ 
ligent performance of which the municipality would 
become liable.®^ 

A number of courts have held that a municipal 
corporation is exempt from actions by individuals 
suffering special damages from its neglect to per¬ 
form, or its negligence in performing, public duties, 
where a public wrong is done for which an indict¬ 
ment will lie;®2 but this rule has been held not to 
extend to cases where the injury is the result of 


164 S.W.2di 616. 189 Tex. 60a-C»t7 
of Fort V7orth v. George. Clv.App.. 
108 S.W.2d 929. error refused. 

Functions performed for speolal cor^ 
porate interest or profit see inft« 
I 760. 

*^e take it to be the true rule, if 
the act or function involves, in any 
substantial degree or to any mate¬ 
rial extent, the serving of its own 
inhabitants, and therefore private 
purposes, in respect not undertaken 
by general law, that liability for 
negligence exists.'*—City of Fort 
Worth V. Higgins. Tex.Oom.App., 6 
8.W.2d 761. 764. 

4 & Tex.—City of Dallas v. Smith. 
Com.App., 107 S.W.2d 872. 

4^ Vt.—^Morgan v. Stowe, 104 Al. 
889. 92 Vt. 388. I 4 .R.A. 19 I 8 F 1000. 

48. Ala.—Green v. City of Birming¬ 
ham, 4 So.2d 894, 241 Ala. 684. 

Iia.—^Loustalot v. New Orleans City 
Park Improvement Ass'n, App., 164 
So. 188—Ckurpus Jiizla sited la Man- 
guno V. City of New Orleans, App., 

165 So. 41, 42. 

N.M.—^Barker v. City of Santa Fe, 
186 P.2d 480, 47 N.M. 85. 

Tex.—City of Fort Worth v. George. 
Clv^App., 108 S.W.2d 929. error re¬ 
fused. 

48 C.J. p 226 note 80. 

A oharter may Impose a govern¬ 
mental duty.—Hannon v. Olty of 
Waterbury, 186 A. 876, 106 Conn. 18, 
67 A.L.IL 402—^Pope v. New Haven, 
99 A. 61. 91 conn. 79. Li.R.A.1917B, 
1289. , , 


Gross aegUgeaoe 

The rule stated in the text is 
equally applicable where the neg¬ 
ligence is gross.—^Toung v. Worces¬ 
ter, 149 N.B. 204, 258 Mass. 481. 

4Si BCass.—^Rome v. Worcester, 74 
N.K 870, 188 Mass. 807—^Harring¬ 
ton V. Worcester, 72 N.K 826, 816 
Mass. 694. 

47. Colo.—^Denver v. Rhodes, 18 P. 
729, 9 Colo. 664. 

Conn.—^Hourigan v. Norwich, 59 A. 
487, 77 Conn. 358. 

Mich.—Case v. City of Saginaw. 288 
N.W. 867, 891 Mich. 180. 

Tex.—City of Amarillo v. Ware, 40 
S.W.2d 67, 120 Tex. 456. answer 
to certified questions conformed to. 
ClvJlpp., 48 S.W.2d 189. 

“It is clearly the rule that the 
mere naked grant of power to a mu¬ 
nicipality to do acts which may re¬ 
sult in injury if improperly or neg¬ 
ligently done does not immunise the 
municipality against all claims of 
damages resulting from the exercise 
of the power.'*—Messer v. City of 
Dickinson, 8 N,W.2d 241. 246, 71 
N.D. 668. 

48, Conn.—^Hourigan v. Norwich, 69 
A. 487, 77 Conn. 858. 

N.M.—^Barker v. City of Santa Fe, 
186 P.2d 480, 47 N.M. 86. 

“The rule of municipal nonliability 
for torts is still recognized as to all 
functions whereby the municipality 
acts simply as an agency of the 
state for governmental purposes.'*— 
Lewis V. City of Miami, 178 So. 160. 
162, 127 Fla. 426. 

35. 


49. Mass.—Baumgardner v. City of 
Boston, 28 N.B.2d 121, 804 Mass. 
100—Sloper v. City of Quincy. 16 
N.I].2d 14. 801 Masa 20. 

N.EL—^Reynolds v. City of Nashua. 
85 A.2d 194, 98 N.H. 28. 

N.J.^ICane v. Board of Education of 
Town of Montclair, Essex County. 
28 A.2d 277. 20 N.J.Mlsc. 7. 

48 C.J. p 926 note 84. 

60 l Conn.—^Hhnnon v. City of Wa¬ 
terbury, 186 A. 876, 106 Conn. 18, 
67 A.L.R. 402. 

IlL—Merrill v. City of Wheaton, 41 
N.E.2d 608, 879 Ill. 604—Oebhardt 
V. Village of La Grange Park, 188 
N.E. 872, 354 IlL 284. 

N.H.—^Reynolds v. City of Nashua, 86 
A.2d 194, 93 N.H. 28—Gilman v. 
City of Concord. 195 A. 672, 89 
N.H. 182. 

Ohio.—City of Cincinnati v. Gamble, 
84 N.E.2d 226, 188 Ohio St 220. 

48 C.J. p 926 note 85. 

6L Conn.—Colwell v. Waterbury, 61 
A. 680, 74 Conn. 668, 67 L.RJL 218. 

48 C.J. p 927 note 62. 

52. N.J.—Benglvenga v. City of 
Plainfield. 26 A.2d 288, 128 N.J. 
Law 418—AJlas v. Borough of 
Rumson. 181 A. 176, 116 N.JXaw 
698, 102 AL.L.R 648—Casey v. 

Bridgewater Tp., Somerset County, 
151 A. 608, 107 N.J.Law 168—Cal- 
lan V. City of Passaic, 141 A. 778, 
104 N.J.Law 648—Kane v. Board 
of Education of Town of Mont¬ 
clair, Essex County, 88 A.2d 277, 80 
N.J.Mlsc. 7—Sclpnid v. Sloate, 81 
A.2d 819, 19 N.JJflse. 481—Buffing- 
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active wrongdoing chargeable to the municipality.®® 
A municipal enterprise does not become a private 
enterprise merely because the municipality is free 
to choose the manner of performing the work^^ or 
because .the enterprise is carried on outside the city 
limits.®® 

In applying the rule exempting a municipality 
from liability for injuries inflicted in the perform¬ 
ance of a governmental function for the public ben¬ 
efit, it has been held that such function must be 
strictly construed so as to exclude acts which do 
riot properly come within its meaning;®® but it 
has also been held that, where there is uncertainty 
as to whether a particular activity is governmental 
or proprietary, the doubt should be resolved in fa¬ 
vor of its being govemmental.®^ 

In addition to the particular functions discussed 
infra §§ 768-918 which have been held govern¬ 
mental or proprietary, various functions and pow¬ 
ers have been held governmental,®® such as issuing 
and revoking building permits,®® passing and en¬ 
forcing zoning ordinances,®® and granting, refusing, 
or revoking municipal licenses.®^ 

§ 748. Rule Imposing Liability Where Du¬ 
ties Are Mandatory 

As a general rule, where the performance of a 
municipal function Is absolutely Imposed on a municipal¬ 
ity, It Is liable for misfeasance or nonfeasance of such 
duty. 
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In many jurisdictions the rule is laid down that 
a municipal corporation, when charged in its cor¬ 
porate character with the performance of a munici¬ 
pal function, the duty being absolute or imperative 
and not merely such as under a grant of authority 
is intrusted to the judgment and discretion of the 
municipal authorities, is civilly liable for injuries 
resulting from misfeasance or nonfeasance with re¬ 
spect to such duty;®® and this rule has been espe¬ 
cially applied in cases relating to streets, as dis¬ 
cussed infra § 782 et seq, and to sewers and drains, 
as discussed infra § 873 et seq. 

The rule has been held equally applicable where 
the duties arise by necessary implication,®® and 
where the phraseology of the statute creating the 
duty is permissive only, especially where there is 
nothing in the act to denote that the legislature de¬ 
signed to lodge merely a discretionary power.®* 
Further, even though the exercise of a power under 
a permissive grant may be optional in the first in¬ 
stance, on electing, to act on it the municipality will 
be held to a complete and perfect execution.®® The 
rule has been held to rest on the theory that the mu¬ 
nicipality, by acceptance of a charter, enters into 
a contract with the sovereign power, under which 
it becomes bound by covenant or agreement, either 
express or implied, to do certain things, and be¬ 
comes liable in case of neglect to perform such cov¬ 
enant to a private action at the suit of any person 
injured thereby, since the contract made with the 
sovereign power is deemed to inure to the benefit 
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ton y. Atlantic County, 167 A. 627, 
11 N.J.MIbc. 443. 

48 O.J. p 926 note 38. 

53. N.J.—^Benalvenga y. City of 
Plainfield, 26 A.2d 288, 138 N.J. 
Liaw 418—Rooney v. Township of 
Millstone, 3 A2d 680. 121 N.J. 
Law 624—^Fisher v. Town of Nut- 
ley, 199 A. 40, 120 N.J.Law 290— 
Hammond y. Monmouth. County, 
186 A. 452, 117 NJT.Law 11—Casey 
y. Bridgewater Tp., Somerset Coun¬ 
ty. 161 A. 603, 107 N.LLaw 168— 
Ennever y. Borough of Bergenfleld, 
144 A. 809. 106 N.J.Law 419. 

48 C.J. p 926 note 39. 

^Aotlye wrongdoing" for which mu¬ 
nicipal corporation Is imenable to 
prlyate action, although also subject 
to Indictment therefor, is wrongful 
act or poaltiye misfeasance of munic¬ 
ipality which is wrongful in Itself 
and detrimental to plaintiff as distin¬ 
guished from mere negligence.—^Allas 
y. Borough of Rumson, 181 A. 176, 
116 N.J.Law 698. 102 A.L.R. 648— 
Kane y. Board of Education of Town 
of Montclair, Essex County, 21 A.2d 
277, 20 N.f Mlaci 7. 

siL* N,H.—fi'oumier V. City of Berlin,- 


26 A.2d 366, 9*2 N.H. 142, 140 A.L.R. 
1064. 

Discretionary functions see Infra S 
749. 

65. N.H.—^Fournier v. City of Ber¬ 
lin, supra. 

56L Tex.—City of Wichita Falls ▼. 
Mauldin, Com.App., 89 S.W.2d 859. 

67. W.Va.—Hayes v. Town of Ce¬ 
dar Groye, 80 S.E.2d 726, 126 W. 
Va. 828, 156 A.L.R. 702. 

Resolylng doubt as to liability gen¬ 
erally see supra 9 746. 

53. La.—^Loustalot y. New Orleans 
City Park Improvement Ass’n, 
App.. 164 So. 188. 

59. Iowa.—^Rehmann y. City of Des 
Moines, 215 N.W. 967, 204 Iowa 
798, 56 AL.R. 480. 

Ohio.—James v. City of Toledo, 167 
N.E. 309, 24 Ohio App. 268. 

Wls.—Waaserman y. City of Keno¬ 
sha, 268 N.W. 867, 217 Wls. 228— 
Llndemann y. City of Kenosha, 240 
N.W. 373, 206 Wis. 864. 

Wyo.—Wlkstrom v. City of Laramie, 
262 P. 22, 37 Wyo. 889. 

66. Wiro.—Wlkstrom y. City of Lar¬ 
amie, supra. 


61. Okl.—Chism y. City of Tulsa. 
136 P.2d 409. 192 Okl. 36-6. 

62. Pa.—^Honaman v. City of Phila¬ 
delphia, 186 A. 760, 322 Pa. 635. 

48 O.J. p 927 note 42. 

Public or governmental duties im¬ 
posed by law see supra S 747. 
FaUnxe to xeaove basard 
Negligent failure to take such 
measures as ordinary prudence re¬ 
quires to avert lAjury where munici¬ 
pality has actual or Imputable knowl¬ 
edge of dangerous condition will ren¬ 
der municipality liable for Injury 
proxlmately caused.—^Hunt y. City of 
High Point, 86 S.E.2d 694. 226 N.C. 
74. 

63. Ind.—^Brlnkmeyer v. Evansville, 
-29 Ind. 187. 

64. N.T.—Van Dyke v. Utica, 196 
N.T.S. 277. 208 App.Dlv. 26. 

48 C.J. p 927 note 46. 

65. Fla.—^Pickett y. City of Jackson¬ 
ville, 20 So.2d 484, 166 Fla. 489— 
Ide y. City of St. Cloud, 8 £lo.2d 
924, 150 Flo. 806. 

Nev.—Gurley y^ BroWa, 198 P.2d 698. 
43 C.J. p 927 note 47. 
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of every individual interested in its performance 
and this has been held true even where the circum¬ 
stances are such that an implied acceptance of par¬ 
ticular provisions of the statute may not be in- 
ferred.®^ 

It has been held that a municipality is not liable 
for mere failure to exercise an imperative govern¬ 
mental function.®® A municipality is not liable for 
acts which are not done in the discharge of a duty 
or a function imposed on the municipality itself as 
such.®® A distinction is to be noted between the 
liability of a municipal corporation, made such by 
acceptance of a village or city charter, and the in¬ 
voluntary quasi corporations known as counties, 
towns, school districts, and especially the townships 
of New England, the liability of the former being 
greater than that of quasi corporations, even when 
the latter are invested with corporate capacity and 
the power of taxation.^® 

§ 749. Discretionary, Legislative, Judicial, 
and Ministerial Ftinctions 

A municipal corporation ordinarily la not liable for 
failure to exercise, or for the manner of exercising, dis¬ 
cretionary, Judicial, or legislative functions, but it Is 
liable for torts committed In the exercise of ministerial 
functions. 
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The rule of immunity from liability in the exer¬ 
cise of governmental functions extends to discre¬ 
tionary power, and generally there is no liability 
for damages either for the failure to exercise, for 
the manner of exercising, or for errors of judgment 
in the exercise of, discretionary powers of a public 
nature,7i or in the exercise of judicial or legisla¬ 
tive functions,^® except when such acts constitute a 
positive invasion of individual rights guaranteed by 
the constitution.^® Thus a municipal corporation 
ordinarily is not liable for failure to enact or to en¬ 
force ordinances, as discussed infra § 769, or for the 
repeal of an ordinance.^^ The rule of nonliability 
in respect of legislative or discretionary duties ap¬ 
plies where the injury might have been averted by 
exercising authority granted to the municipality 
OF was caused by its acting pursuant to a plan 
which it faultily devised.^® 

In some cases nonliability is predicated on the 
absence of fraud, malice, or bad faith ;77 but in 
others the rule has been held to apply notwithstand¬ 
ing the act or omission complained of was willful^® 
or was induced by corrupt motives.^® However, a 
judicial or discretionary power exercised by a mu¬ 
nicipal corporation and resulting in a direct and 
physical injury to the property of an individual, 
which from its nature is liable to be repeated and 


ea N.T.—^MlBsano v. New York, 
fS4 N.E. 744. 160 N.T. 128. 

48 C.J. p 927 note 48. 

07. N.T.—New York, etc., Saw Mill, 
etc., Co. V. Brooklyn, 71 N.Y. 680. 

68. N.J^—^Hammond v. Monmouth 
County, 186 A. 452. 117 N.J.Law 
11—Allas V. Borough of Rumson, 
181 A. 176, 116 N.J.Iiaw 698, 102 
A.L 1 .R. 648—Kane v. Board of Ed¬ 
ucation of Town of Montclair, Es¬ 
sex County, 28 A.2d 277, 20 N.J. 
Mlsc. 7. 

Lilablllty for mere nonfeasance gen¬ 
erally see infra I 762. 

68. N.Y.-—Sander v. State, 76 N.E. 
284, 182 N.Y. 400—Maxmillan v. 
New York, 62 N.Y. 160, 20 Am.R. 
468. 

70l U.S.—Barnes v. District of Co¬ 
lumbia, D.C., 91 U.S. 640, 28 D.Ed. 
440, followed in Maxwell v. Dis¬ 
trict of Columbia, 91 U.S. 667, 28 
Li.Ed. 446, and Dant v. District of 
Columbia, 91 U.S. 657, 23 L.Ed. 
446. 

48 C.J. p 928'note 64. 

71. D.C.—Tillman Sr. District of Co- 
lubabla, 29 F.2d 442, 68 App.D.C. 
242. 

loWa:—^R4hinann v. City of Des 
Moines, 216 N.W. 967, 204 Iowa 798; 
66 iLUR'. 480. 


N.M.—^Barker v. City of Santa Fe, 
186 P.2d 480, 47 N.M. 85. 

N.C.—^Millar v. Town of Wilson, 28 

S.E.2d 42, 222 NX?. 340—^Broome y. 
City of Charlotte, 182 S.E. 325, 
208 N.a 729—Blackwelder v. City 
' of Concord, 172 B.E. 892, 206 N. 
a 792. 

Tex.—Corpus juris dted la City of 
Waco V. Darnell, Com.App., 85 & 
W.2d 184, 136. 

W.Va.—^Hkyes v. Town of Cedar 
Grove, 80 S.E.2d 726, 126 W.Va 
828, 166 A.L.R. 702. 

48 C.J. p 928 notes 66, 57. 

78. Del.—Gilmore v. Commissioners 
of Rehoboth, 189 A. 284, 8 W.W. 
Harr. 124h 

D.C—Tillman v. District of Colum¬ 
bia, 29 F.2d 442, 68 App.D.C. 242. 
Fla—Elrod v. City of Daytona Beach, 
180 So. 878, 182 Fla 24, 118 A.L.R. 
1049. 

Ga—^Beall v. City of Atlanta 84 S. 
E.2d 918, 72 GaApp. 760—Johnston 
V. City of Atlanta 31 S.E.2d 417, 71 
GaApp. 652. 

Iowa—Rehmann v. City of Des 
Moines, >216 N.W. 967, 204 Iowa 798, 
66 A.L.R. 480. 

N.M.—Barker v. City of Santa Fe, 
186 P.2d 480, 47 N.M. 86. 

N.C.—^Millar v. Town of Wilson, 28 

S. B.l2d 42,' 382’ N.C: 840—Broome 

T. City of Chdr:fetta 182 S.E. 825, 
208 N.C 72f9-^laokwelder v. Gityi 


I of Concord, 172 S.E. 892, 805 N. 
I C. 792. 

Tex.—Corpus Juris cited ia Ellis v. 

City of West University Place, 176 
‘ S.W.2d 896, 899, 141 Tex. 608: 

43 C.J. p 928 notes 66, 67. 

78. Mich.—Sheldon v. EalamasoOh 24 
Mich. 888. 

N.Y.—Seifert v. Brooklyn, 4 NJBl. 821, 
101 N.Y. 136, 54 Am.R. 664. 

74i Kan.—^Edson v. Olathe, 106 P- 
621, 81 Kan. 828, 39 L.R.A..N.S,, 
861, rehearing denied 107 P. 639, 
82 Kan. 4, 86 Li.R.A.,N.S„ 866, and 
error dismissed 82 S.Ct. 46, 822 U. 
S. 185, 66 L..Ed. 166. 

48 C.J. p 929 note 68. 

75. Pa—Sclbilia v. Philadelphia 124 
A. 273. 279 Pa 649, 82 A.L.R. 981: 

78. Pa—Sclbilia v. Philadelphia su¬ 
pra 

77. U.S.—Harris v. District of Co¬ 
lumbia APP.D.C, 41 S.Ct 610, 866 

U.S. 650, 65 L.Ed. 1146, 16 A.Ii.R. 
1471. 

48 C.J. P 929 note 68. 

78. Mich.—Amperse v. Kala;masoo> 
42 N.W. 821, 76 Mich. 228, 13 Aih. 

s.^t. 432 . 

48 aj. p 929 note 64. , . , , 

79. N.T.—WUson V. New York; ■ 1 
Dea 696k 48.Am.D. 719.' - 

N.C^—CUnard'. 'V. > 'WlnstottfSalem,9k 
S.E. 1089*178 N.C. 866. •• 
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continued, but is remediable by a change of plan 
or the adoption of prudential measures, renders the 
corporation liable for such damages as occur in 
consequence of its continuance of the original cause 
after notice, and an omission to adopt such remedial 
measures as experience has shown to be necessary 
and proper.8® Likewise a municipality may be li¬ 
able for a nuisance resulting, not from the exer¬ 
cise of legislative functions, but solely from the 
manner of exercising them.®*- 

Ministerial functions. The immunity extended 
to legislative or discretionary acts of a municipality 
does not apply to corporate acts of a purely min¬ 
isterial character,®^ even though the work being 
done will inure to the benefit of the municipality.®® 
Moreover, if, after a governmental function ends, 
a ministerial duty begins, to prevent a dangerous 
condition having its inception in the discharge of 
the governmental function, the municipality will 
be liable for negligence in the performance of such 


ministerial duty.®^ Where a city is liable for its 
failure to exercise a ministerial duty, it is liable for 
its negligence in improperly performing such 
duty;®® and it is immaterial that the performance 
of such duty is intended for the peculiar benefit of 
persons other than the one injured.®® 

§ 750. Special Corporate Interest or Profit 

A municipal corporation la liable for negl'gsnce In 
the performance of acta for Ita special benefit or ad¬ 
vantage as a corporation. 

There is an implied or common-law liability for 
the negligence of a municipal corporation in the 
performance of corporate acts which have relation 
to the management of the corporate or private con¬ 
cerns of the municipality, and from which it derives 
special or immediate benefit or advantage as a cor¬ 
poration, or for its acts or negligence in the exer¬ 
cise of corporate powers and duties for the peculiar 
benefit of the corporation in its local or special in- 
terest,®^ or in the conduct of an enterprise engaged 


80. N.T.—Seifert v. Brooklyn, 4 N. 
E. 821, 101 N.T. 186. 54 Am.R. 
664. 

48 G.J. p 929 note 66. 

81. U.S.— Winona v. Botzet. 169 F. 
821. 94 C.C.A. 568. 28 Li.R.A..N.S., 
204. 

89 . Ala.—^Densmore v. City of Bir¬ 
mingham, 135 So. 820, 223 Ala. 210 
—City of Mobile v. Lartigue. 127 
So. 257, 28 Ala,App. 479. 

Ga.—^Foster v. Mayor and Aldermen 
of City of Savannah, 48 S.E 2d 686, 
77 Ga.App. 512—^Roberts v. Mayor 
and Aldermen of City of Savannah, 
188 S.B. 39, 54 Ga.App. 875—Brown 
V. City of Union Point, 183 S.E. 78, 
62 Ga.App. 212. 

Mo.—^Lucaa v. City of Louisiana, 
App., 173 S.W.2d 629. 

N.M.—^Barfcef v. City of Santa Fe, 
136 P.2d 480, 47 N.M. 85. 

Nev.—Corpns Jiuls cited in Pardlni 
V. City of Reno, '263 P. 768, 771. 
60 Nev. 392. 

N.C.—Millar v. Town of Wilson, 23 
S.B.2d 42, 223 N.C. 340. 

Ohio.—^Wittenbrook v. City of Co¬ 
lumbus, App., 35 N.E 2d 980— 
Stone V. Ashland. App., 32 N.E.2d 
660. 

Va.—^Burson v. City of Bristol, 10 
S.E.2d 541, 176 Va. 53. 

W.Va.—Hayes v. Town of Cedar 
Grove, 80 S.E.2d 726, 126 W.Va. 
828, 156 A.L.R. 702. 

48 C.J. p 929 note 69. 

^OKOnlstsTlal duty" defined 

“Ministerial duty," as used In the 
rule subjecting cities to liability for 
negligent performance of such du¬ 
ties, as distinguished from legisla¬ 
tive, Judicial, and discretionary du¬ 
ties, denotes a defined duty, the time, 
mode, and occasion for the perform¬ 


ance of which are prescribed with 
such certainty that nothing remains 
for Judgment or d scretlon.—^Reh- 
mann v. City of Des Moines, 215 N. 
W. 957, 204 Iowa 798, 65 A.L.R. 480 
—43 C.J. .p 927 note 42 [b]. 

83. Ill.—Johnston v. Chicago, 101 N. 
E. 960, 258 m. 494, 45 L.R.A.,N.S., 
1167, Ann.Cas.l914B 339. 

84. Colo.—Denver v. Rhodes, 18 P. 
729, 9 Colo. 654. 

Idaho.—^Renstrom v. City of Nampa, 
279 P. 614. 48 Idaho 130. 

N.:#.—Seifert v. Brooklyn, 4 NB. 321. 
101 N.Y. 136, 64 Am.S.R. 664. 

85. Va.— Bui son v. City of Bristol, 
10 S.E.2d 541, 176 Va. 53. 

88. Va.—Burson v. City of Bristol, 
supra. 

87. U.S.—Corpus Jrozls quoted In 
J. B. McCrary Co. v. Town of 
Wlnnfleld, D.C.La., 40 F.Supp. 427, 
433. 

Conn.—Spitzer v. City of Waterbury, 
154 A. 157, 113 Conn. 84—Hannon 
V. City of Waterbury, 186 A. 876, 
106 Conn. 13, 57 A.L.R. 402. 

Fla.—City of Lakeland v. State ex 
rel. Harris, 197 So. 470, 148 Fla. 
761. 

Ga.—Corpus Juris guotod at length 
In City of Columbus v. Webster, 
180 S.E. 612, 516, 61 Ga.App. 270. 
Ill.—^Merrill v. City of Wheaton, 41 
N.E.2d 608. 379 Ill. 604. 

Ean.—^Krantz v. City of Hutchinson, 
196 P.2d 227, 165 SAn. 449. 

Md.—Harford County Com’rs v. Love, 
196 A. 122, 173 Md. 429—Mayor 
and City Council of Baltimore City 
V. State, for Use of Blueford, 195 
A. 671, 173 Md. 267. 

Mass.—^Baumgardner v. City of Bos¬ 
ton, 28 N.E.2d 121. 304 Mass. 100 
—Adle V. Mayor of Hplyoke, 21 N. 

38 


E.2d 377, 803 Mass. 295—Sloper 

V. City of Quincy, 16 N.E.2d 14, 301 
Mass. 20. 

Minn.—Corpus Juris cited in Bor- 
wege V. City of Owatonna, 261 N. 

W. 916, 916, 190 Minn. 894. 

N.H.—^Douglas v. Hollis, 172 A. 433, 
86 N.H. 678. 

N.C.—Millar v. Town of Wilson, 21 
S.E.2d 42, 222 N.C. 340. 

Ohio.—Gorsuch v. City of Springfield, 
App., 61 N.E.2d 898—ITufTman V. 
City of Columbus, App., 51 N.E.2d 
410. 

Okl.—City of Sand Springs ▼. Gray, 
77 P.2d 56, 182 Okl. 248. 

Tenn.—Corpus Juris dted in City of 
Nashville v. FDz. 6 Tenn.App. 663, 
661. 

Tex.—City ▼. Amarillo v. Ware, Tex. 
Gom.App., 40 S.W.2d 67, 120 Tex. 
456, answer to certified questions 
conformed to. Civ.App., 42 S.W.2d 
189—Smith V. City of Dallas, Civ. 
App., 78 S.W.2d 301, reversed on 
other grounds City of Dallas v. 
Smith, Com.App., 107 S.W.2d 872. 
Vt.—Lemleux v. City of St. Albans, 
28 A.2d 873, 112 Vt 512. 

Wash.—^Krlngs v. City of Bremerton, 
155 P.2d 493, 22 Wa8h.2d 220. 
W.Va.—^Hayes v. Town of Cedar 
Grove, 80 S.E.2d 726, 126 W.Va. 
828, 18G A.L.R. 702. 

Wls.—Corpus Juris cited lu Christian 
V. City of New London, 290 N.W. 
621, 622, 234 Wls. 123. 

43 C.J. p 930 note 72. 

Hazardous acts 

A municipality, when engaged in 
an occupation enumerated In the 
workmen's compensation law as haz¬ 
ardous, acts in its corporate capacity 
and not In the exercise of a govern¬ 
mental function.—^Payton v. City of 
Anadarko, 64 P.2d 878, 179 OkL 68. 
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in for the purpose of making profit^^ or obtaining 
revenue,89 if it is authorized by statute or the pro¬ 
visions of its charter to engage in such private busi- 
ness.99 The fact that the profit or advantage inures 
ultimately to the benefit of the public, or may in¬ 
cidentally be of public benefit, does not render the 
enterprise a public function so as to exempt the 
municipality from liability the municipality is li¬ 
able, although exercising some municipal powers, 
where the work is essentially a private enterprise.®* 
A municipality uses works constructed for the pub¬ 
lic benefit for its corporate profit when the profits 
are to be applied to the maintenance of the works 
and the reduction of the debt incurred by the mu¬ 
nicipality in their construction.®^ 

If the enterprise is of the nature indicated, it is 
immaterial that it is not®^ or cannot be®® a profita¬ 
ble venture; deriving a revenue is not an essential 
factor in constituting a function proprietary.®® On 
the other hand, it has been held that if the duty is 
purely a public one, the mere fact that the munici¬ 


pality may derive some incidental profit or finan¬ 
cial benefit,®? or that there is an incidental charge 
or fee,®® or that there may be some revenue be¬ 
cause of which it may be said that the particular 
institution is not maintained entirely by taxation be¬ 
cause the expense of maintenance may be reduced 
by the incidental profit arising from such revenue,®® 
will not render the municipality liable for its acts 
in maintaining the institution. A small charge 
made to help pay the expenses of carrying on a 
work purely governmental in character will not 
transform it into a profit-making enterprise.^ 

§ 751. Statutory Regulations 

Subject to constitutional limitations, the legislature 
has control over the liability to which a municipal cor¬ 
poration may be subjected for tort. 

It is for the legislature to prescribe whether, and 
how far, an individual may maintain a civil action 
against a municipality for an inj'ury caused by a 
breach of a public duty;® and the power of the 


SSL U.S.—<)orpiUi JwAm auoted la J. 
R McCrary Co. v. Town of Wlnn- 
fleld. D.C.La.,,40 F.Supp. 427, 433. 
•Conn.—^Hannon v. City of Waterbury, 
186 A. 876, 106 Conn. 18, 67 A.L.- 
R 402. 

Ga.—Corpne dTorls gaoted la City of 
Columbus v. Webster, 180 S.E. 612, 
616, 61 Ga.App. 270. 

Kan.—^Krantz v. City of Hutchinson. 

196 P.2d 227, 166 Kan. 449. 

La.—^rioyes, for Use and Benefit of 
Floyes, v. tClty of Monroe, App., 
194 So. 102. 

Mass.—Baumgrardner v. City of Bos¬ 
ton, 23 N.B.2d 121, 804 Mass. 100— 
Adle v. Mayor of Holyoke, 21 N.E. 
2d 877, 803 Mass. 296—Sloper v. 
City of Quincy, 16 N.E.2d 14, 801 
Mass. 20. 

Ohio.—^Huffman v. City of Columbus, 
App., 61 N.E.2d 410. 

48 C.J. p 981 note 74. 

FsartiLcnlar aad speolllo return 
The receipt of profit from a work 
imposes liability on a municipal cor¬ 
poration for negrligence to the ex¬ 
tent that such receipt Indicates a 
''commercial enterprise," but. In or¬ 
der that the activity of the munici¬ 
pality should be considered commer¬ 
cial rather than governmental, there 
generally should be a particular and 
specific financial return.—^Reynolds v. 
City of Nashua, 86 A.2d 194, 93 N. 
R 28. 

SSi Cal.—Benton v. City of Santa 
Monica, 289 P. 208, 106 CalAjpp. 
339. 

80. n.S.—Corpus Juris guoted la J. 
B. McCrary Co. v. Town of Wlnn- 
fleld, D.C.La., 40 F.Supp. 427, 438. 
48 C.J. p 981 note 76. 

Ultra vires acts genersOly see infra 
I 764. 


91. U.S.—Corpus Juris guoted la J. 
R McCrary Co. v. Town of Winn- 
field, D.C.La., 40 F.Supp. 427, 433. 
Ga.—Corpus Juris guoted la City of 
Columbus V. Webster, 180 S.E. 612, 
516. 61 Ga.App. 270. 

Ill.—Merrill v. City of Wheaton, 41 
N.E.2d 508, 879 lllA.pp. 604. 

Mass.—^Baumgarden v. City of Bos¬ 
ton, 23 N E.2d 121, 304 Mass. 100— 
Adle V. Mayor of Holyoke. 21 N.E. 
2d 377, 308 Moss. 295—Sloper v. 
City of Quincy, 16 N.E.2d 14, 801 
Mass. 20. 

Or.—^Etter v. City of Eugene, 69 P. 

2d 1061, 167 Or. 68. 

Tex.—City of Tyler ▼. Ingram, Civ. 
App., 167 S.W.2d 184, reversed on 
o^er grounds 164 S.W.2d 516, 139 
Tex. 600. 

43 C.J. p 931 note 76. 

98. U.S.—Corpus Juris guoted ia J. 
B. McCrary Co. v. Town of Winn- 
fleld, D.C.La., 40 F.Supp. 427, 433. 
43 C.J. p 981 note 77. 

93. Conn.—Hourlgan v. Norwich, 69 

A. 487, 77 Conn. 368. 

9iL U.S.—Corpus juris guoted ia J. 

B. McCrary Co. v. Town of Wlnn- 
fleld, D.CXa., 40 F.Supp. 427, 488. 

Ala.—City of Mobile v. Lartigue, 127 
So. 267, 23 Ala.App. 479. 

43 C.J. p 931 note 78. 

Deficit 

Fact that a municipality Incurs a 
deficit In operation of an enterprise 
In competition with private business 
does not necessarily change it from 
a proprietary activity to a govern¬ 
mental function so as to relieve mu¬ 
nicipality ftom liability for negli¬ 
gence In operation thereof.—Griffin v. 
Salt Lake City, Utah, 176 P.2d 166. 

39 


9S. Ala.—City of Mobile v. Lartigue, 
127 So. 257, 28 Ala.App. 479. 

96l Cal.—Sanders v. City of Long 
Beach, 129 P.2d 511, 64 Cal.App. 
2d 651. 

97. La.—Rome v. London & Lanca¬ 
shire Indemnity Co. of America, 
App., 156 So. 64, recalled 167 So. 
176, reversed on other grounds 160 
So. 121,181 La. 680. 

N.H.—Fournier v. City of Berlin, 26 
A.2d 866, 92 N.H 142, 140 A.L.R 
1054. 

43 C.J. p 932 note 79%. 

Aooeptaaoe of federal coatributiou 
A municlral enterprise Is not di¬ 
vested of its governmental character 
by acceptance of a contribution from 
the federal government in the form 
of WPA labor.—^Fournier v. City of 
Berlin, supra. 

98. La.—Rome v. London & Lanca¬ 
shire Indemnity Co. of America, 
App., 156 So. 64, recalled 157 So. 
176, reversed on other grounds 160 
So. 121, 181 La. 630. 

Utah.—Griffin v. Salt Lake City, 176 
P.2d 166. 

9^ Ey.—Morgan v. Shelbyvllle, 121 
S.W. 617. 

Mass.—Curran v. Boston, 24 N.R 
781, 161 Mass. 606, 21 Am.S.R 466, 
8 L.R.A. 243. 

1. N.C.—James v. Charlotte, 118 6. 

E. 428, 188 N.a 630. 

48 C.J. p 982 note 81. 

a. Ala.—City of Bessemer ▼. Cham¬ 
bers, 8 So.2d 168, 242 Ala. 666, 

Cal.—^Eastllck v. City of Los Angeles, 
177 P.2d 658, 29 Cal.2d 661—Tonker 
V. City of San Gabriel, 78 P.2d 
628, 28 Cal.App.2d 666. 

48 G.J. p 988 note 90, p 280 note 42. 
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legislature in this respect is exclusive and control¬ 
ling.* However, the immunity which a city enjoys 
as a state agency can be taken away only by legis¬ 
lative enactment specific in meaning;^ and a stat¬ 
ute removing such immunity, being in derogation 
df the common law, must be strictly construed.® 
Unless forbidden by some provision of the consti¬ 
tution,* the legislature may exempt a municipality 
from liability for nonfeasance or misfeasance in 
certain instances^ or limit or remove the liability 
of a city resting on duties imposed by its char¬ 
ter;* and if a statute limits liability to certain in¬ 
stances it excludes liability on any other account.® 
A charter provision exempting a city from liability 
for the misfeasance or nonfeasance of its officers 
does not apply to a failure to discharge a duty rest¬ 
ing on the city itself, and which has not devolved 
on any of its officers;^® and it has been held that 
such a provision does not relieve a municipality 
from liability for infringement of a patent.!^ 

**The right to sue a municipal cor¬ 
poration for tortious acta may be 
conferred or withheld at the pleas¬ 
ure of the Legislature.**—Galloway 
V. City of Winchester, 184 S.W.-Sd 
890, 891. 299 Ky. 87. 

8. U.S.—Cooper v. Westchester 

County, D.C.N.T., 39 F.Supp. 58. 

N.T.—^Ponsrok v. City' of Yonkers, 

171 N.B. 917, 264 N.T. 91—Letter 
V. Westchester County Park Com¬ 
mission, 63 K.T.S.2d 208, 186 Misc. 

377. 

4 . N.T.—^Lacock v. City of Schenec¬ 
tady, 231 N.Y.S. 879, 224 App.Div. 

612, affirmed 168 NS3. 433, 261 N. 

Y. 576—^Bemardlne v. City of New 
York, 44 N.Y.S.Sd 881, 182 Misc. 

609, reversed on other grounds 51 
N.YS.2d 888, 268 App.Div. 444, 
affirmed 62 N.E.2d 604, 294 N.Y. 861, 

161 A.L.B. 364. 

Provlflioa. sUowliifir suit generally 
The statutory provision that mu¬ 
nicipalities may be sued is limited to 
cases where unquestioned liability 
exists, as for ministerial acts, or is 
brought into existence by legislation 
relating to governmental acts.—Wit- 
tenbrook v. City of Columbus, Ohio 
App., 86 N.D.2d 980. 

5. N.Y.—^Bemardlne v. City of New 
York, 61 N.Y.S.2d 888, 268 App.Div. 

444, affirmed 62 N.B.2d 604, 294 N. 

Y. 361. 1-61 A.L.R. 364. 

5. C.—^Reeves v. City of Easley, 166 S. 

E. 120, 167 S.C. 231. 

6. Tex.—Amarillo v. Tutor, Com. 

App., 267 S.W. 697. 

48 C.J. p 982 note 86. 

7- U.S.—Conneway v. City of New 
York, D.CiN.Y., 82 P.Supp. 64. 

N.J.—^Falcone v. Board of Education 
of Newark in Essex County, 4 A. 

2d 687, 17 N.J.Mi8C. 75. 

48 C.J. p 982 note ‘88. 


An exemption from a recognized liability cannot 
be claimed unless it is clearly and expressly giv¬ 
en and generally a doubt as to whether a mu¬ 
nicipality is liable in a g^ven case under a partic¬ 
ular statute will be resolved against the municipal¬ 
ity.^* Since a statute placing restrictions on the 
right to sue a city for acts arising out of proprie¬ 
tary functions is in derogation of the common law,^* 
statutes protecting the rights of the public under 
such a restrictive statute should be liberally con- 
strued.i® Where liability exists only by virtue of 
statute, a person undertaking to maintain an ac¬ 
tion must bring himself strictly within the statute.^® 

The liability of a municipality for torts commit¬ 
ted in the exercise of its corporate, proprietary, or 
ministerial functions may be affirmed by statute.!^ 

§ 752. Liability for Mere Nonfeasance 

Ordinarily a municipal corporation Is not liable for 

la. Ala.—^Birmingham v. Starr, 20 
So. 424, 112 Ala. 98. 

Ariz.—Schultz V. Phosnix, 156 P. 75, 
18 Ariz. 85. 

Gonstmotlon 

Amended statute relating to ac¬ 
tions and suits against public corpo¬ 
rations is not to be strictly con¬ 
strued.—^Blue V. City of Union, 76 
P.2d 977, 159 Or. 6. 

13. N.M.—Corpus Juris dted la New 
Mexico Products Co. v. New Mex¬ 
ico Power Co., 77 P.2d 634, 641, 42 
N.M. 811. 

43 CJ. p 932 note 88. 

Doubt as to: 

Liability of municipal corporation 
generally see supra S 746. 

Nature of functions seo supra S 
747. 

Charter exemption 

Doubt whether particular case Is 
within charter provision exempting 
municipal corporation from liability 
should bo resolved against exemp¬ 
tion.—^Hise v. City of North Bond, 6 
P.2d 30, 138 Or. 160. 

la. N.Y.—Miller v. City of New 
York. 63 N.Y.S.2d 44, 187 Misc. 926. 

15. N.Y.—Miller ▼. City of New 
York, supra. 

16. S.C.—Singleton ▼. City of Sum¬ 
ter, 186 S.E. 686, 180 BXX 536. 

Personal Injuries 

The statute providing for munici¬ 
pal liability for all damages done 
to the property of any citizen under 
authority of city council Is Inapplica¬ 
ble in the case of injuries to per¬ 
sons.—Abernathy v. City of Colum¬ 
bia. 48 S.E.2d 685, 213 S.C. 68, 

17- Go.—City of Atlanta v. Gamer, 
192 S.E. 841, 56 GaApp. 485. 

Or.—Blue v. City of Union, 75 P.2d 
977, 169 Or. 5. 


Statute construed 

The statutory provision against li¬ 
ability of municipality for injury to 
the person does not apply to injuries 
resulting from performance of pro¬ 
prietary functions.—Falcone v. Board 
of Education of Newark in Essex 
County, supra. 

Application of statute to peudlng no¬ 
tions 

N.Y.—Reid V. New York, 84 N.B. 
1102, 139 N.Y. 534. 

8. Or.—Platt V. Newberg, 205 P. 296, 
104 Or. 148. 

43 C.J. p 932 note 84. 

si. Ala.—City of Bessemer v. Cham¬ 
bers. 8 So.2d 163. 242 Ala. 666. 
Umltatloas stated 

Under statute tp such effect, a city 
is not liable for damages for injury 
done to another except through the 
neglect, carelessness, or unskillful¬ 
ness of some agent, officer, or em¬ 
ployee of the municipality engaged 
in work therefor, unless otherwise 
provided by law or the constitution, 
or except as specified in statute pro¬ 
viding that where wrong done or 
suffered was proximate result of cul¬ 
pable municipal omission to remedy 
some defect in streets, alleys, or 
buildings, after defect was. called to 
oouncirs attention, or after defect ex¬ 
isted for siich unreasonable length 
of time as to raise a presumption of 
knowledge of defect on part of coun¬ 
sel.—City of Montgomery v. Quinn, 
19 So.2d 629, 246 Ala. 154—City of 
Bessemer v: Chambers, 8 So.2d 163, 
243 Ala. 666. 

■10. N.Y.—^Bieling v. Brooklyn, 24 N. 

B. 889, 120 ,N.Y. 98. 

43'C.J. p, 982 notp 86. 

IL U.S.—Bliss V. Brooklyn, C.G.N. 
Y., 8 F;Cas.No.l.644, 8 Blatcht. 638. 
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mere nonfeaeaneep at leaat with respect to public or 
governmental functions. 

Unless there has been a breach of some positive 
duty imposed by law on a municipal corporation, as 
discussed supra § 748, it is not liable for mere non¬ 
feasance,^8 especially with respect to public or gov¬ 
ernmental functions.^^ A municipality is not liable 
for the mere failure to prevent an act or condition 
which in the exercise of its police power or gov¬ 
ernmental functions it might have prevented,as 
in the case of failure to enact or enforce ordinanc¬ 
es, discussed infra § 769. A mere legislative per¬ 
mission to perform an act does not create an ob¬ 
ligation for its performance so as to render the 
corporation liable in damages for nonperform- 
ance.*i 

§ 753. Proper Exercise of Lawful Power 

A municipal corporation Is not liable In damages 
for Injuries resulting from the legal and proper exer¬ 
cise by It of a power conferred by law. 

Unless made so by statute, a municipal corpora¬ 
tion is never liable in damages for the legal and 
proper exercise of a power conferred by law, al¬ 
though individuals may sustain injuries thereby, 
damages so arising being deemed damnum absque 
injuria and this is especially true in the case 


of governmental powers.^ In determining whether 
such power has been lawfully exercised, the mu¬ 
nicipality is held amenable to general laws of the 
state applicable to the particular situation in- 
volved.24 

§ 754. Acts Ultra Vires 

As a general rule, a nMinIcIpal corporation Is not 
liable for damages resulting from acts wholly outside 
Its powers; but where It Is acting within Its general 
powers It Is liable for Its acts, although performed at 
an unauthorized place or In an unauthorized manner. 

Although in a few cases it has been held that, 
where the requisite elements of liability coexist, a 
municipal corporation cannot escape such liability 
on a plea of ultra vires,it is a general rule that 
a municipal corporation is not civilly liable for dam¬ 
ages suffered by individuals in person or property 
by tortious acts which are wholly outside the pow¬ 
ers conferred on the municipality by its charter or 
other legislative enactment.^^ The rule of nonlia¬ 
bility also applies where the municipality is at the 
time of the injury acting under an unconstitutional 
statute.^7 It has been even held that, where a mu¬ 
nicipality, in attempting to carry out one of its au¬ 
thorized functions, exceeds its statutory authority, 
it is not liable for resulting injuries.^^ According 


18. N.H.—Stevens v. Manchester, 
in A. 873. 81 N.H. 369. 

Ohio.—Western College of Homeo¬ 
pathic Medicine v. Cleveland. 12 
Ohio St 376. 

19. U.S.—Satink v. Township of 
Holland, D.aN.J., 28 F.Supp. 67. 

Del.—Gilmore v. Commissioners of 
Rehoboth. 189 A. 284. 8 W.WJIaJT. 
124. 

N.J.—Hammond v. Monmouth Coun¬ 
ty. 186 A. 462, 117 N.J.Law 11— 
Allas V. Borough of Rumson, 181 
A. 176, 116 N.J.Law 593, 102 A.L. 
R 648—^Eane v. Board of Educar 
tion of Town of Montclair. Essex 
County. 28 A.2d 277, 20 N.J.Mlsc. 
7. 

N.T.^—Murrain v. Wilson Line, 59 N. 
Y.S.2d 750. 270 App.Dlv. 372, af¬ 
firmed 72 H.E.2d 29, 296 N.T. 845. 
reargument denied 73 N.E.2d 672, 
296 N.T. 996. 

Waiver of immunity by state 
Waiver of sovereign Immunity by 
court of claims act simply subjects 
state and Its subdivisions to same 
liability as Individuals or corpora^ 
tlons for same acts and It does not 
create liability on part of city for 
failure to exercise a governmental 
function.—^Murrain v. Wilson Line, 
supra. 

80. U.S.—^New Orleans v. Abbagna- 
to. La., 62 F. 240, .10 C.C.A. 361, 26 
‘ L.R.A. 329. 

43 C.J. p 938 note 94. i 


81. "VIT.Va.—^Pollock v. Wheeling 

Tract. Co., 99 SJS. 267, 83 W.Ya. 
768. 

43 C.J. p 933 note 96. 

82. Iowa.—^Lessenger v. Harlan, 168 
N.W. 808, 184 Iowa 172, 6 A.L.R 
1523. 

43 C.J. p 933 note 97. 

83. N.J.—Casey v. Bridgewater Tp., 
Somerset County, 151 A. 603, 107 
N.J.Law 163. 

Ohio.—Gaines v. Village of Wyoming. 
66 N.H.2d 162, 77 Ohio App. 878, re¬ 
versed on other grounds 72 N.E.2d 
369, 147 Ohio St. 491. 

84. Ohio.—Gaines v. Village of Wyo¬ 
ming. supra. 

85. Iowa.—^Fitzgerald v. Sharon, 121. 
N.W. 523. 143 Iowa 780. 

43 C.J. p 984 note 7. 

Xa a dedsloa by the supreme court 
of the United States there are re¬ 
marks used arguendo which tend to 
support this view, although the gist 
of the decision was merely that a 
municipality engaged In the business 
of distilling spirits was subject to 
Internal revenue taxation under the 
laws of the United States, whether 
Its acts In that respect were or were 
not ultra vires.—Salt Lake City v. 
HoUlster. Utah. 6 S.Ct 1055. 118 U.S. 
256. 80 L.Ed. 176—48 C.J. p 934 note 
8 . 

86. Fla—Town of Palm Beach v. 
Vlahos, 16 So.2d 839, 153 Fla 781,, 
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modified on other grounds 16 So.2d 
848. 154 Fla 169. 

Mich.—^Bator v. Ford Motor Co., 267 
N.W. 906. 269 Mich. >648. 

Mo.—Cook V. ICensas City, 214 S.W. 
2d 430—Corpus Jazis guoted la 
Thayer v. City of St. Joseph. 64 S. 
W.2d 442, 444, 227 MoJ^p. 628. 
N.Y.—^Augustine v. Town of Brant, 
163 N.E. 782, 249 N.Y. 198, reargu¬ 
ment denied 166 N.E. 816, 250 N.Y. 
637. 

S.D.—Oorpns Juris cited la Jensen v. 
Juul. 278 N.W. 6. 8, 66 S.D. 1, 115 
A.L.R 1280. 

48 C.J. p 933 note 1. 

Acts not ultra vires as matter of law 
Where secretary of chamber of 
commerce maintained by city made 
agreement, acquiesced In by major¬ 
ity of members of the chamber of 
commerce, and by mayor and major¬ 
ity of city commissioners, whereby 
third person managed carnival as 
part of fair that was to be conduct¬ 
ed for public benefit In city park, 
acts of city officials In conducting 
fair under management of third per¬ 
son were not ultra vires as mattbr 
of law.—Scroggins v. City of Har- 
llngen, 112 S.W.2d 1035. 181 Tex. 287, 
set aside Scroggins v. City of Ha3> 
lingen, 114 S.W.2d 863, 131 Tex. .237. 

27. N.Y,—Albany v. Cunllff, 2 N.Y. 
166—^Mllls V. East Syracuse, 46 N. 
Y.S. 1080, 20 Mlsc. 651. 

88L Ga.—Corpus Jozis gaoted hii Cit^ 
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to the weight of authority, however, where a mu¬ 
nicipality is acting on matters within its general 
corporate powers, it will be liable for its acts, al¬ 
though they are done at an unauthorized place or in 
an unauthorized manner, or are otherwise in ex¬ 
cess of such powers.*® Acts committed in compli¬ 
ance with a duty laid on a city by law are not ul¬ 
tra vires, with respect to the cit/s liability.®® 

§ 7SA Persons Entitled to Relief 

Generally, where a municipal corporation Is liable 
In tort, one who Is Injured In peraon or property le enti¬ 
tled to bring action. 

The rules of law as to persons entitled to main¬ 
tain an action for tort committed by a municipality 
are those generally recognized and applied in such 
actions against other classes of defendants.®^ Gen¬ 
erally, where the municipality is liable, one whose 


person or property is injured may bring the ac¬ 
tion,®* although he is a corporator,®® or, as dis¬ 
cussed infra § 756, an employee of the municipality. 

§ 756. -Municipal Employees 

a. In general 

b. Injuries to employees on streets 
a. In General 

A municipal employee may In a proper ease recover 
from the municipal corporation for Its neg'lg:nc3; gsn- 
erally speaking, the corporation Is liable to Its employies 
when acting In Its private or corporate capac.ty, but 
not when acting In Its governmental capacity. 

A municipal corporation may, in a proper case, 
be held liable for negligence at the suit of an em- 
ployee.®^ In an action by a municipal employee the 
usual rules as to assumption of risk,®® contributory 
negligence,®® acts of fellow servants,®^ and proxi- 


of Golumbua v. Webster, 180 S.E. 
612, 616. 61 Ga.App. 270. 

Wash.—Seattle v. Pusret Sound 

Tract., etc., Co., 174 P. 464, 103 
- Wash. 41. 

S9. Mich.—Ooxptia JiizlB cited in 
Bator V. Ford Motor Co., 267 N.W. 
206, 918, 269 Mich. 648. 

Mo.--Cook V. Kansas City, 214 S.W. 
2d 430—Coipns Juris quoted in 
Lucas V. City pf Louisiana, App., 
178 S.W.2d 629. 636. 

N.C.—CozmiB JuxlB dted in Whitacre 
V. City of Charlotte, ^ S.E 2d 658, 
561, 216 N.C. 687, 126 A.L.R. 438. 
Okl.—CoipuB JWlB gnoted in City of 
Sand Sprlnera v. Gray, 77 P.2d 66, 
68, 59. 182 OkL 248. 

S.D.-^ensen v. Juul, 278 N.W. 6, 66 
S.D. 1, 116 A.L.R. 1280. 

43 C.J. p 934 note 6. 

30. Va.—^Burson v. City of Bristol, 

• 10 S K2d 541, 176 Va 53. 

31. Ga—City of Columbus v. Web¬ 
ster, App., 180 S.E. 512, 61 GaApp. 
270. 

Parties in actions against munici¬ 
pal corporations see infra S 932. 

32. Ga—Corpus Jturls guoted in City 
of Columbus V. Webster, App., 180 
S.E. 512. 616. 61 GaApp. 270. 

Mina—^Hughes v. Village of Nash- 
wauk, 226 N.W. 898. 177 Minn. 547. 
N.J.—Bengivenga v. Plainfield, 26 A. 

2d 288, 128 N.J.Law 418. 
Oontrlhutoxy negligence 
An asphalt contractor's truck driv- 
efr was not chargeable with contribu¬ 
tory negligence in failing to antici¬ 
pate negligence of city's street re¬ 
pairman who threw burning gasoline 
on him.—Sullivan v. City of Butte, 
157 P.2d 479, 117 Mont. 215. 

33. Ga—Savannah v. CoUens, 38 Ga 
334, 95 Am.D. 398. 

3ft. Fla—Kirkland v. City of 


Gainesville, 166 So. 460, 122 Fla 
766. 

Mo.—Pearson v. Kansas City, 78 S 
W.2d 81—^King v. City of St. Louis, 
App., 155 S.W.2d 667—Page v. City 
of Fayette, 116 S.W.2d 578, 233 Mo. 
App. 37. 

Tez.—CoTxnu Juris gnoted in Robison 
V. City of Wichita Falls. Civ.App., 
27 S.W.2d 281, 284, reversed on 
other grounds City of Wichita 
Falla V. Robison, 46 S.W.2d 965, 
121 Tox. 138. 

43 C.J. p 934 note 14. 

ZUegsl employment 

Right of town employee to recov¬ 
er for injuries is not affected by fact 
that father was chairman of town 
board and that his employment by 
the town board was in violation of 
state nepotism laws.—Town of Hol- 
lett y. Stephens, 256 P. 921, 125 Okl. 
157. 

Care reguixed 

(1) Generally.—City of Drumright 
y. Moore, 170 P.2d 230, 197 OkL 306 
—City of Edmond v. Washam, 121 
P.2d 800, 190 Okl. 140. 

(2) City was required to exercise 
only ordinary care for protection of 
sewer department employee killed 
while operating borrowed tractor, 
since city was not insurer of safety 
of its employees.—City of Munday 
y. Shaw, Tez.Civ.App., 100 S.W.2d 
765, error dismissed. 

(3) Under standard safety practic¬ 
es applicable .to facts surrounding 
death of employee who was electro¬ 
cuted while replacing insulator on 
steel structure of substation, city 
had primary duty to deSnergize 
structure or to warn employee what 
part was hot and what part was cold, 
and employee had right to assume 
that city would obey those standard 
safety rules, particularly where em¬ 
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ployee's regular employment was not 
at substation, but was outside as a 
lineman.—City of Austin v. Johnson, 
Tex.Civ.App., 195 S.W.2d 232. 

(4) Municipality, acting in its cor¬ 
porate capacity, in matter of main¬ 
taining and repairing its automobiles, 
owes no greater duty to municipal 
employees who use automobiles than 
it owes to others not connected with 
municipality.—Oklahoma City v. 
Haggard, 41 P.2d 109, 170 Okl. 473. 

35. Fla.—City of Sebring v. Avant, 
117 So. 383, 96 Fla. 960. 

Mo.—Page V. City of Fayette, 116 
S.W.2d 678, 233 Mo.App. 37. 

Okl.—City of Drumright v. Moore, 
170 P.2d 230, 197 Old. 306. 

43 C.J. p 935 note 26. 

Assumption of risk by employee gen¬ 
erally see Master and Servant SS 
867-420. 

36. S.C.—Barksdale v. Laurens, 36 
S.E. 661, 58 S.C. 413. 

Contributory negligence of employee 
generally see Master and Servant 
85 421-481. 

Employee held guilty of contribu¬ 
tory negligence.—City of Jackson¬ 
ville Beach v. Jones, 131 So. 369, 101 
Fla 95, reversed on other grounds 
183 So. 662, 101 Fla 96, followed in 
City of Jacksonville Beach v. Keller, 
136 So. 630, 102 Fla 273. 

Employee held not guilty of con¬ 
tributory negligence. 

Ala—City of Mobile v. Reeves, SI 
So.2d 688, 249 Ala 488. 

N.T.—Schmitt V. City of New York, 
55 N.Y.S.2d 866. 

Tex.—City of Austin v. Johnson, Civ- 
App., 195 S.lV.2d 222. 

37. Ala—Sheffield v. Harris, 14 Bo. 
367, 101 Ala 664. 

43 C.J. p 936 note 28. 

Fellow servant rule generally see 
Master and Servant 58 807-363. 
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mate cause^^ are applicable where the employee 
sues as such, and there is no other duty on the part 
of the municipality save that of a master.®^ A mu¬ 
nicipality cannot be held to tort liability predicated 
on a master and servant relationship, where no such 
relationship exists.^o 

Perfortnance of corporate duties. When acting 
in its quasi-private or ministerial capacity a mu¬ 
nicipality owes its employees the same measure of 
duty, and will be liable to them for injuries in the 
same manner and to the same extent, as private cor¬ 
porations or individuals,^^ as in the case of an in¬ 
jury to one working on the street, discussed infra 
subdivision b of this section, or in the construction 
of a sewer ^2 or waterworks,*3 unless the employ¬ 
ment of the person injured was ultra vires.^^ In 
some cases liability has been asserted on the theory 
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that powers which arc governmental and discre¬ 
tionary in the beginning become ministerial after 
such discretion has been exercised and the actual 
work of execution has been commenced.*® a mu¬ 
nicipal employee cannot recover for injuries caused 
by the falling of an electric light pole on which he 
was working which, although it belonged to the mu¬ 
nicipality, was situated on private property.*® 

Performance of governmental duties. For inju¬ 
ries resulting from the exercise of, and to those who 
are in the performance of, its governmental func¬ 
tions, no liability accrues, and the doctrine of re¬ 
spondeat superior is not applicable,*7 because while 
one is acting thus as a mere governmental agency, 
although the city pays for his services, the relation 
between him and the city is not the ordinary one 
of master and servant,*® as where there iS' an in- 


38L R.I.—^McGough v. Bates, 42 A. 
873. 21 R.L 213. 

Tex.—City of Teague v. Radford, 
Com.App.. 63 S.W.2d 376. 

39. Ga.—^Kennedy v. Savannah, 72 
S.B. 160, 9 Ga.App. 760. 

43 C.J. p 935 note 30. 

VegUfiTOBoe not shown 
A city's failure to have platform 
upon which grader operator stood se¬ 
curely fastened to grader was not 
negligence such as to render city 
liable for injuries sustained by em¬ 
ployee when platform was Jerked 
loose from grader, throwing em¬ 
ployee to ground.—City of Panhan¬ 
dle V. Byrd. 106 S.W.2d 660, 130 Tex. 
96. 

40. Gal.—Taylor v. City of Los An¬ 
geles, 84 P.2d 242, 29 Cal.App.2d 
181. 

Wash.-—Brooks v. City of Seattle, 74 
P.2d 1008, 193 Wash. 263, certio¬ 
rari denied 69 S.Gt. 62, 305 U.S. 
601, 59 L.Bd. 381. 

^oxxowed servant” doctrine 
Where a Works Progress Adminis¬ 
tration laborer, at time of being in¬ 
jured by the caving In of a sand 
bank, was performing labor which 
the Works Progress Administration 
had obligated Itself to perform In 
connection with a municipally spon¬ 
sored project the borrowed servant 
doctrine could not be applied to im¬ 
pose liability on city for his Inju¬ 
ries, since. In order to make the 
servant of an alleged lender the serv¬ 
ant of an alleged borrower, the serv¬ 
ant must be doing the work of the al¬ 
leged borrower.—City of Waco v. 
Hurst Tex.Civ.App.. 181 &W.2d 746, 
error dismissed. Judgment correct. 

41. Mo.—Lockhart v. Kansas City, 
176 S.W.2d 814, 351 Mo. 1218—-Rob¬ 
erts V. City of Lamar. App., 99 S. 
W.2d 498. 

Tex.—City of Panhandle v. Byrd, 106 
6.W.2d 660, 180 Tex. 96—City of 


Tyler v. Kelly, Civ.App., 211 S.W. 
2d 768—City of Beaumont v. Silas, 
Clv.App., 200 S.W.2d 690, error re¬ 
fused, no reversible error. 

43 G.J. p 935 note 15. 

Duty to ftunlsh safe .place 

(1) Relationship of master and 
servant exists between city and em¬ 
ployees in its corporate capacity, and 
city is liable for Its negligence in 
failing to furnish an employee with 
a reasonably safe place to work.— 
City of Galveston v. Rowan, C.C.A 
Tex., 20 F.2d 601—43 CJ. p 936 note 
16 [c]. 

(2) Where municipal employee 
was placed in charge of municipal 
electrical distribution system and the 
other men in his department, and his 
duties involved the inspection, care, 
supervision and maintenance of lines, 
wires, poles and other outdoor equip¬ 
ment, he was a vice principal or su¬ 
perior servant as to whom the rule 
imposing on master the nondelegable 
duty of furnishing servant a reason¬ 
ably safe place to work, reason¬ 
ably competent fellow servants, and 
reasonably safe tools and appliances 
has no application.—City of Edmond 
V. Washam, 121 P.2d 300, 190 Okl. 
140. 

Folloemaa engaged in corporate fhno- 
tlon 

When a policeman of a metropoli¬ 
tan city is assigned to work, outside 
the duties of a peace olllcer. In a gar 
rage operated by the city, but fall¬ 
ing within the corporate functions 
of the municipality, he becomes a 
servant of the municipality In Its 
corporate capaolty.^—Levin v. Omaha, 
167 N.W. 214, 102 Neb. 828. 

Illegal employmeBt of child 

Municipality Illegally employing 
child under fourteen In plant having 
boilers In which fire is continuously 
maintained Is negligent per se and 
liable for Injuries to suoh child.— 
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Carmthers v. City of Hawklnsvllla 
156 as. 634. 42 Ga.App. 476. 

42. Mo.—Jamison v. Kansas City, 17 
S.W.2d 621, 223 Mo.App. 684. 

43 C.J. p 935 note 17. 

43. Mo.—Oorpns Juris cited ' in 
Lockhart v. Kansas City, 176 S. 
W.2d 814. 816. 361 Mo. 1218. 

Okl.—Town of Hallett v. Stephens, 
266 P. 921, 125 Okl. 157. 

43 C.J. p 935 note 18. 

44b Cal.—Foxen v. Santa Barbara, 
184 P. 1142, 166 Cal. 77. 

48 C.J. p 986 note 19. 

Liability for ultra vires acts general¬ 
ly see supra S 764. 

45. Kan.—^Bowden v. Kansas City, 
77 P. 673, 69 Kan. 687, 106 Am.S. 
R 187, 66 L.R.A 181, 1 Ann.Caa. 
965.' 

43 C.J. p 936 note 24. 

40: S.C.—Youngblood v. York, 184 
S.E. 1, 135 S.C. 337. 

47. U.S.—City of Galveston v. Row¬ 
an, C.C.ATex., 20 F.2d 601. 

Ark.—City of Little Rock v. Holland, 
42 S.W.2d 383, 184 Ark. 881. 

Me.—Arsenault v. Inhabitants of 
Town of Anson, 162 A. 627, 129 Me. 
447. 

N.H.—^Reynolds v. City of Nashua. 
85 A.2d 194, 98 N.H. 28—Fox V. 
City of Manchester, 189 A. 868, 88 
N.H. 356. 

Okl.—Ashbum v. Oklahoma City, 134 
P.2d 365, 192 Okl. 46. 

Tex.—City of Wichita Falls v. Rob¬ 
ison, 46 S.W.2d 966, 121 Tex, 183— 
City of Gladewater v. Evans, Civ. 
App., 116 S.W.2d 486, error refused 
—Adkinson v. City of Port Arthur, 
Civ.App., 298 aw. 191. 

W.Va.—Haney v. Town of Ralnelle, 
26 S.E.2d 207. 126 W.Va. 897. 

48 C.J. P 986 note 81. 

40. Conn.—Colwell v. Waterbary, 61 
A. 680, 74 Conn. 568» 67 L.R.A. 318. 
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jury to one employed the municipality in carry¬ 
ing out the provisions of law for the preservation 
of the public health,or to a person aiding a po¬ 
lice officer, on his summons, to preserve the peace.®® 
In some jurisdictions, however, it has been held that 
notwithstanding the injury to the employee is sus¬ 
tained in the execution of a public duty, the mu¬ 
nicipality is liable at common law where it has the 
power to control and direct the person performing 
such duty.®i 

Firemen and fire department employees. Apart 
from the effect of statutory provisions, a munici¬ 
pality is, according to some authorities, liable for 
injury to a workman engaged in repairing the mu¬ 
nicipality's fire alarm' system,®® or for injuries to 
employees in the fire department from the negligence 
of its members or defects in its appliances.®® How¬ 
ever, as discussed infra § 776, although the organiza¬ 
tion and maintenance of a fire department are gen¬ 
erally regarded as governmental duties, a munici¬ 
pality is generally held liable in the case of a fire¬ 
man injured by defective appliances of the depart¬ 
ment or by the negligence of others therein in the 
performance of his duties.®^ 

Statutory or xonstitutionoi provisions. All em¬ 
ployers’ liability act, requiring that certain precau¬ 
tions be taken by owners, contractors, or corpora¬ 
tions engaged in work involving risk or danger, may 
apply to a municipal corporation so as to impose 
liability for its failure to take such precautions.®® 
Where a statute imposes liability on a municipality 


for injury to, or death of, an employee under cer¬ 
tain circumstances, recovery may be had where, and 
only where, the employee comes within the terms 
of the statute.®® A statute imposing liability on 
municipal corporations for negligent operation of 
municipally-owned motor vehicles has been held in¬ 
applicable in favor of persons for whose injury or 
death compensation is otherwise provided for, as, 
for example, by workmen’s compensation provi- 
sions.®7 A statute giving a right of action for in¬ 
juries caused by a defect in the street does not au¬ 
thorize recovery by a fireman in a power plant for 
injuries sustained by defects in an engine because 
the engine supplies the power to furnish lights for 
the streets.®® Also a statute exempting a munici¬ 
pality from liability for injuries to persons or prop¬ 
erty in the prosecution of any public improvement 
does not extend to an injury occurring outside the 
municipality to an employee assisting in construct¬ 
ing a water main for the benefit of the municipality 
and its inhabitants.®® A constitutional prohibition 
against any person^ company, association, or corpo¬ 
ration requiring a contract exempting the employer 
from liability for negligence does not apply to a 
municipal corporation.®® 

b. Injuries to Employees on Streets 

At common law, a municipal corporation's liability 
for Injuries to employees on the streets generally de¬ 
pends on whether the care of streets Is regarded as a 
governmental duty or as a ministerial or corporate func¬ 
tion; where the municipality has a common-law or 


49. Oa.—Savannah v. Jordan, 88 S. 
K 109, 142 Oa. 409, L..R.A.1916C 
741, Ann.Ca8.1916C 240. 

43 C.J. p 936 note 33. 

Qaxbaffe odleotloiL 

City's alleged negligence In fall¬ 
ing to furnish an employee to replace 
one who became 111, to assist in gar¬ 
bage collection, involved perform¬ 
ance of a governmental function with 
respect to which city could not be 
held liable for damages to other em¬ 
ployee.—^Ashbum V. Oklahoma City, 
184 P.2d 365, 192 OkL 46. 

5<X Me.—Cobb v. Portland, 55 Me. 

881, 98 Am.lX 698. 

48 C.J. p 936 note 84. 

51. M.H.—^Rhobidas v. Concord, 47 
A. 82, 70 N.H. -90, 85 Am.S.R. 604, 
51 L.R.A. 381. 

68. Or.—^Wagner v. ^Portland, 60 P. 

985. 67 P. 300, 40 Or. 389. 

43 CtJ. p 935 note 20. 

68. Ind.—^Lafayette V.. Allen, 81 Ind.' 
166. ■ ■ 

Kan.—^Bowden v., Kansas City, 77 P. 
.673, 69 Kan. 587, 105 Am.S.R. 187. 
66 L.R.A. 181, 1 Ann.Cas. 955. 

84.' 'dr.—Asher v. City of Portland, 

‘ 284 P. 686, 183 Or. 41. ' ' 


Tez.—^Adklnson v. City of Port 
Arthur, Civ.App., 293 S.W. 191. 

43 C.J. p 986 note 35. 

65. N.Y.—Josupeet v. Niagara Falla 
127 N.Y.S. 537. 70 Mlsc. 688, af¬ 
firmed 181 N.Y.S. 1112, 147 App. 
Div. 919, appeal denied 133 N.Y.S. 
1127, 148 App.Div. 935. 

Or.—^Asher v. City of Portland, 284 
P. 686, 188 Or. 41. 

56L NiY.—^Fiebinger v. City of New 
York, 61 N.'Y.S.2d 388, 182 Mlsc. 
1007—^Bennett v. Village of Wol¬ 
cott, 29 N.Y;S.2d 365. 177 Mlsc. 768, 
affirmed 83 N.Y.S.2d 392, 263 App. 
Div. 982.' 

SMld within statute 

(1) Generally.—Asher v. City of 
PorUand. 284 P. 586, 133 Or. 41. 

(2) Death of village volunteer fire¬ 
man from injuries sustained in at- 
,tempting to extinguish fire in his 
home, even though such fire may 
have resulted from his own negli¬ 
gence, wd no ' alarm was sounded, 
was result of injuries incurred while 
in performance ot His duty as such 
fireman, so bb to entitle his widow to 
recover compensation from village.— 
Bennett v. Village of Wblcott, 29 N. 
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Y.S.2d 866, 177 Mlsc. 768, affirmed 
88 N.Y.S.2d 392, 263 App.Div. 932. 
said not within starts 
Actions against city under employ¬ 
ers' liability law for deaths of fire¬ 
men killed in collision between two 
motor vehicles owned by city fire 
department on way to fire charging 
negligence were dismissed, since fire¬ 
men are not within that law.—^Miller 
V. City of Albany, 287 N.Y.S. 889, 158 
Mlsc. 730, affirmed 286 N.Y.S. 326; 247 
App.Dlv. 848. 

57, N.Y.—Ottmann v. Village of 
Rockville Centre, 7 N.E.2d 102, 273 
N.Y. 206, reversed on other grounds 
in part 9 N.E.2d 862, 276 N.Y. 270, 
reargument granted 10 N.E.2d 616, 
274 N.Y. 493. 

Statutes imposing liability on munic¬ 
ipal corporations as owners of mo¬ 
tor vehicles generally see Motor 
Vehicles S'441. 

58, S.C.—Hlott V. Walterboro, 119 
S.E. 869, 127 S.C. 251. 

59, 'Tez.—^^esUe v. Galveston, Civ. 
App., 226 S.W. 438. 

eb. Arls—Morrell V. Phoenix, 147 P. 
782, 16 Axis. 611. ' ' 
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statutory duty to maintain Its streets In a reasonably 
safe eondltloni such duty extends to the protection cf 
firemen and policemen. 

In those jurisdictions in which the duty to keep 
streets in repair is held to be a governmental duty, 
as discussed infra § 782, a municipality is not liable 
at common law to a municipal employee injured, 
while working on a street, through defects therein 
or the negligence of those having charge of the 
work;®i but where the care of streets is regarded 
as a ministerial or corporate function, as discussed 
infra § 782, or where the statute imposes on munici¬ 
palities liability for defects in streets, as discussed 
infra § 783, the rule is otherwise.®^ 

Firemen and policemen. Where the duty of a 
municipal corporation to maintain its streets in a 
reasonably safe condition for travel exists, either at 
common law or under a statute, such duty extends 
to the protection of firemen and policemen while in 
the discharge of their duties, and the municipality 
will be liable to such employees for injuries caused 
by defects in a street,®® unless the circumstances are 
such as to' show an assumption of risk by the in¬ 
jured employee®^ or that he was guilty of contribu¬ 
tory negligence.®® A violation of speed regulations 
will not in itself avoid a recovery for an injury to 


a fireman arising from a breach of the city’s duty 
to keep its streets in a safe condition for travel, 
such regulations not applying to the fire depart¬ 
ment.®® On the other hand, it has been held that 
a fireman, although having the right of way, is in 
other respects governed by the same rules as other 
travelers with respect to racing or traveling at an 
immoderate speed.®^ In any event, however, al¬ 
though a fireman or policeman may take greater 
risks than a private citizen, he must use ordinary 
care to prevent injury to himself-®® A municipality 
is not relieved from liability by reason of the fact 
that it has taken out an accident policy for a fire¬ 
man and has paid the proceeds to his widow®® or 
because the fire commission is empowered by the 
charter to pension firemen who are totally disabled 
while acting in the line of their duty.^® 

The fellow servant doctrine has been held not to 
apply to prevent a recovery by a member of the fire 
department, since he has no servitude connection 
with the repairing of streets by the removal of ob¬ 
structions therefrom, and can in no sense be called 
a coservant with the street commissioner or any 
other officer or agent of the city having charge of 
the streets.^! 


C. ACTS OR OMISSIONS OF OFFICERS OR AGENTS 


§ 757. In General 

a. In general 

b. Proprietary or governmental func¬ 

tions 

a. In General 

The doctrine of respondeat superior may apply In • 
proper case to render a municipal corporation liable for 
the torts of Its officers and employees. 

61, Kan.—Parker v. City of ■Wichi¬ 
ta, 92 P.2d 86. 160 Kan. 249. 

N.H.—^Fox V. City of Manchester, 189 
A. 868. 88 N.H. 866. 

48 C.J. P 936 note 42. 

62, Tex.—City of Panhandle v. Byrd, 

106 S.'W.2d 660, 180 Tex. 96—City 
of Beaumont v. Silas, Clv.App.. 200 
S.W.2d 690, error refused, no re¬ 
versible error. 

48 C.J. P 936 note 45. 

Prisoner 

City Is liable for death of prisoner 
of city caused by negllfircnt or wrongs' 
ful act of agent of city In superin¬ 
tending prisoner's work In worlung 
out sentence on city streets, since 
city was not then solely engaged In 
exercise of governmental function.— 

Ballard v. City of Taznpa, 168 So. 

664, 124 Fla. 467. 

63, Ind.—-Valparaiso v. Chester, .96 
N.B. 766, 176 Ind. 636. 

48'C.J. p 987'note 46. 


Subject to the general rules discussed supra §§ 
74S-756, the doctrine of respondeat superior may 
apply to render a municipal corporation liable ex 
delicto for the wrongful acts or omissions of its of¬ 
ficers, agents, and employees’,^® and it is not exempt 
by virtue merely of being a municipal corporation.^® 
Parol authority to act as agent is sufficient and 
the municipality may not deny the legality of the 

71. Ind.—Turner v. Indianapolis, 96 
Ind. 61. 

43 C.jr. p 937 note 65. 

72. U.S.—^Mathewes v. Port Utilities 
Commission of Charleston, S. C., 
D.C.S.C., 32 F.2d 918—U. S. v. City 
of New York, D.C.N.T., 12 P.Supp. 
169, reversed on other grounds, C. 
C.A.. 82 F.2d 242. 

Me.—^Prest v. Farmington; 104 A. 

621, 117 Me. 848, 2 A.L.R. 1390. 

Tex.—Scroggins v. City of Harlingen, 
112 S.W.2d 1036, 131 Tex. 237, set 
aside Scroggins v. City of Harlin¬ 
gen, 114 S.W.2d 853, 131 Tex. 237. 
43 C.J. P 937 note 58. 

73. La.—^Home v. liondon A Lan- 
' oashire Indemnity Go. of America, 

App., 169 So. 132. 

74. U.S.—^Hooe v. Alexandria, D.C, 
12 F.Cas No.6,666, .1 Cranch .CC ,99. 

43 C.J. P 937 note 62,. 


64. Tex.—Galveston v. Hemmis, 11 
S.W. 29, 72 Tex. 658, 18 Am.S.H. 
828. 

43 C.J. p 937 note 47. 

65. Ind.—^Valparaiso v. Chester, 96 
N.SI. 765, 176 Ind. 636. 

43 aJ. P 937 note 48. 

66i Kan.—^Kansas City v. McDonald, 
57 P. 123, 60 Kan. 481, 45 L.R.A. 
429. 

43 C.J. p 937 note 49. 

67. Del.—Carswell v. Wilmington, 
43 A. 169, 16 Del. 360. 

6a N.T.—Miner v. Rembt, 164 N.Y. 

S. 946. 178 App-Dlv. 173. 

W.Va.—Waddell v. Williamson, 127 S. 
396, 98 W.Va. 547. 

69. Kan.—^Kansas City v. McDonald, 
67 P. 128, 60 Kan. 481, 45 L.R.A. 
429. 

7a Mich.—Coots V. Detroit, 43 N.W. 
17, 75 Mich. 628, 6 L.R.A. 816. 
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appointment of a superintendent whom it has placed 
in such a positioni when sued by one injured by his 
negligence.^® A municipality can act only by its 
agents or servants,^® but this obvious truth does not 
imply that the acts must be done by inferior or sub¬ 
ordinate agents, but, on the contrary, the higher the 
authority of the agent the more evident is the re¬ 
sponsibility of the principal.77 

On the other hand, the rule of respondeat supe¬ 
rior should not be applied to a municipal corpora¬ 
tion to any greater extent than to a private corpo¬ 
ration or an individual.^® A municipality is not li¬ 
able unless the tort of its ofiBcers or employees was 
committed under circumstances rendering the doc¬ 
trine of respondeat superior applicable,^® and such 
doctrine is generally held to be applicable only when 
the tort-feasor was acting for the municipality in 
its private or corporate capacity as distinguished 
from its governmental capacity.®® Moreover, there 
are authorities broadly to the effect that a munici¬ 
pal corporation so far partakes of the state’s im¬ 
munity from suit that in the absence of constitu¬ 
tional or statutory waiver of immunity it is not lia¬ 
ble for the torts of its officers and employees,®^ 
or that it is not liable for their nonfeasance,®® and, 
under principles discussed supra § 746, some courts 
in denying liability have expressly repudiated the 
doctrine distinguishing between governmental and 
proprietary functions as affecting municipal liabil¬ 
ity for torts. 

Hiring or retention of an incompetent officer or 
employee may subject a municipality to liability ex 
delicto for his tortious conduct,®® but such liability 


will not be imposed where the municipality has act¬ 
ed in the exercise of reasonable care;®^ nor may 
the municipality be held responsible in such cases 
where negligence in selecting an incompetent was 
that of another acting under authority of the state 
and not as a representative of the municipality.®® 

Quasi-municipal corporations. It has been held 
that, in the absence of statutory authorization, no 
action will lie against a quasi-municipal corporation 
for the torts of its officers or employees.®® 

b. Proprietary or Governmental Functions 

(1) In general 

(2) Governmental or proprietary char¬ 

acter of function 

(1) In General 

The general rule Imposes liability on a municipal 
corporation for Injuries to third persons resulting from 
the tortious acts or omissions of Its officers, agents, and 
employees while engaged In the performance of Its min¬ 
isterial or proprietary functions, but exempts It from 
liability for such acta or omissions occurring In perform¬ 
ance of governmental functions. 

As respects liability for the torts of its officers or 
employees, a municipal corporation acts in a dual 
capacity,®*^ and, in determining such liability, the 
courts draw a distinction between municipal func¬ 
tions of a governmental or public character and 
those of a private, proprietary, or ministerial na¬ 
ture.®® On the one hand, the municipality acts in 
a corporate or quasi-private capacity for the private 
advantage of inhabitants of the city and for the 
city itself in the exercise of a ministerial or propri¬ 
etary function,®® and in such a case, under the doc- 


75. Ala.—Sbeffleld v. Harris, 14 So. 
857, 101 Ala. 564. 

76. Arts.—Tucson v. Dunseath, 139 
P. 177, 15 Anz. 856. 

48 C.J. p 938 note 64. 

77. U.S.—Barnes v. District of Co¬ 
lumbia, D.C., 91 U.S. 640, 23 L-Bd. 
440. 

48 C.J. p 938 note 65. 

78. Ky.—City of Danville v. Van- 
arsdale, 48 S.W.2d 5. 243 Ky. 838. 

79. Ill.—Macer v. O'Brien, 190 N.E. 
904, 356 IlL 486. 

80. Or.—Rice v. City of Portland, 7 
P.2d 989, 141 Or. 205, reheard 17 
P.2d 662, 141 Or. 205. 

81. U.S.—Mathewes v. Port Utilities 
Commission of Charleston. S. C., 
D.C.S.G., 82 F.2d 913. 

S.C—OasQue v- Town of Conway, 8 
S.E.2d 871, 194 S.C. 16—Oswald v. 
City of Oransreburg, 151 S.E. 230, 
154 S.a 105. 

48 C.J. p 921 note 14. 

88. Ark.—City of Little Rock v. Hol¬ 
land, 42 S.W.2d 883, 184 Ark. 881. 


83. N.Y.—McCrlnk v. City of New 
I York, 71 N.B.2d 419, 296 N.Y. 99. 

84. N.Y.—^Restaino v. City of New 
York. 60 N.Y.S.2d 617, 185 Misc. 
1027. 

Fzesumptioii of sanity 

The municipal civil service com¬ 
mission and the city, in the exercise 
of reasonable care, could act on the 
presumption that applicant was sane. 
In absence of anything at time of ap¬ 
plication or at time of examination 
to Justify a finding that there was 
reason for not acting on that pre¬ 
sumption, or in absence of prior ex¬ 
perience which should have dictated 
further Inquiry.—^Restaino v. City of 
New York, supra. 

86. N.Y.—^Lacock v. City of Schen¬ 
ectady, 231 N.Y.S. 879, 224 App. 
Div. 512, affirmed 168 N.E. 438, 251 
N.Y. 676. 

88. HI.—^Levlton v. Board of Edu¬ 
cation of City of Chicago, 80 N.E. 
2d 497, 874 IlL 694. 

Or.—Blue v. City of Union, 76 P.2d 
977, 169 Or. 6 . i 


87. Ill.—Johnston v. Chicago, 101 
N.E. 960, 258 Ill. 494, 45 L.R.A., 
N.S., 1167, Ann.CaB.1914B 839. 

Iowa.—^Rowley v. City of Cedar Rap¬ 
ids, 212 N.W. 158, 203 Iowa 1245, 
63 A.L.R. 376. 

Or.—Bttep V. City of Eugene, 69 P. 
2d 1061. 157 Or. 68. 

Tex.—City of Port Worth v. George, 
Civ.App., 108 S.W.2d 929, error re¬ 
fused. 

88. Fla.—Barth v. City of Miami, 1 
So.2d 574, 146 Fla. 642—City of 
Tampa v. Easton, 198 So. 758, 145 
Fla. 188. 

Ill.—Taylor v. City of Berwyn, 22 N. 

E.2d 930, 372 Ill. 124. 

Or.—^Btter v. City of Eugene, 69 P. 
2d 1061, 167 Or. 68. 

Pa.—Hare v. Denny, Com.Pl., 39 Mun. 

L.R. 285, 80 West.Co.L.J. 73. 

Tex.—Smith v. City of Dallas, Civ. 
App., 78 S.W,2d 301, reversed on 
other grounds, Com.App., City of 
Dallas V. Smith, 107 S.W.2d 872. 

89. lowsL—^Rowley v. City of Cedar 
Rapids, 212 N.W. 158, 203 Iowa 
1245, 53 A.L.R. 375. 
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trine of respondeat superior,^0 a municipal corpora¬ 
tion is liable for the tortious acts or omissions of 
its officers, agents, and employees.®^ On the other 
hand, when it acts in a governmental capacity, as 


in control of the inhabitants within its borders by 
virtue of sovereignty delegated to it by the state, 
the doctrine of respondeat superior is inapplicable,^^ 
and, in the absence of a constitutional or statutory 


90l Ala.—^McSherldan v. City of Tal- 
ladegra. 8 So.2d 831. 248 Ala. 162. 
Ill.—Gebhardt v. Village of La 
G range Park. 188 N.E. 372, 354 
Ill. 234—Prickett v. City of Hills- 
Doro, 66 N.E.2d 306, 323 Ill.App. 235 
—^Petersen v. City of Gibson, 54 
N.E.2d 79, 322 Ill.App. 97. 

Iowa.—Rowley v. City of Cedar Rap¬ 
ids, 212 N.W. 168, 203 Iowa 1246, 
68 A.L..R. 875. 

Or.—^N’oonan v. City of Portland. 88 
P.2d 808, 161 Or. 218. 

Pa.—^Hartness v. Allegheny County, 
37 A.2d 18, 349 Pa. 248. 

Tenn.—City of Nashville ▼. Fox, 6 
Tenn.App. 663. 

Tex.—Bates v. City of Houston, Civ. 
App., 189 S.W.2d 17, refused for 
want of merit. 

Wis.—Christian v. City of New Lon¬ 
don, 290 N.W. 621, 234 Wis. 128. 
43 C.J. p 938 note 67. 

SuslaesB enterprise 

Where municipality embarks on 
private business enterprise, it has 
the same obligations as eui individu¬ 
al and **respondeat superior*' rule ap¬ 
plies.—U. S. Mortg. Title & Guaranty 
Co. V. Teaneck Tp., 24 A.2d 201, 128 
N.J.Law 114. 

91. U.S.—City of Galveston v. Row¬ 
an, C.C.A.Tex., 20 F.2d 501. 

Ark.—City of Little Rock v. Holland, 
42 S.W.2d 383, 184 Ark. 381. 

Cal —^Morrison v. Smith Bros., 298 
P. 53, 211 Cal. 36—Muses et ux. v. 
Housing Authority of City & Coun¬ 
ty of San Francisco, 189 P.2d 306, 
83 Cal.App.2d 489—^Ravettino v. 
City of San Diego. 160 P.2d 52, 70 
Cal.App.2d 87—General Petroleum 
Corporation of California v. City of 
Los Angeles, 70 P.2d 898, 22 Cal. 
App.2d 332, rehearing denied 72 P. I 
2d 661, 22 Cal.App.2d 832. 

Colo.—Schwalb v. Connely, 179 P.2d 
667, 116 Colo. 196—Williams v. 
City of Longmont. 129 P.2d 110, 109 
Colo. 667, 142 A.L.R. 1337. 

Conn.—^De Capua v. City of New Ha¬ 
ven. 13 A.2d 681, 126 Conn. 558. 
Fla.—City of Tampa v. Easton, 198 
So. 753. 146 Fla. 188. 

Hawaii.—^Maki v. City and County of 
Honolulu, 38 Hawaii 167. 

Ill.—Taylor v. City of Berwyn, 22 
N.E2d 930, 872 111. 124—Gebhardt 
V. Village of La Grange Park, 188 
N.E. 372, 364 Ill. 284—Roumbos v. 
City of Chicago, 163 N.E. 361, 332 
Ill. 70, 60 A.L.R. 87—Prlckett v. 
City of Hillsboro. 55 N.E.2d 806, 
823 Ill.App. 235—Costello v. City of 
Aurora, 15 N.E.2d 88, 296 IlLApp. 
610. 

Iowa.—^Rowley v. City of Cedar Rap¬ 


ids. 212 N.W. 158, 203 Iowa 1245, 
53 A.L.R. 876. 

La.—Manguno v. City of New Or^ 
leans, App.. 155 So. 41. 

Mich.—Johnson v. Board of Road 
Com'rs of Ontonagon County, 285 
N.W. 221. 253 Mich. 465. 

Minn.—McLeod v. City of Duluth, 218 
N.W. 892, 174 Minn. 184, 60 A.L.R. 
96. 

Mo.—^Lober v. Kansas City, 74 S.W. 
2d 815. 

N.H—Fournier v. City of Berlin, 26 
A.2d 366. 92 N.H 142, 140 A.L.R. 
1064. 

N.J.—^5Iartin v. City of Asbury Park, 
168 A. 612. Ill N.J.Law 364. 

N.T.—^Murrain v. Wilson, 59 N.T.S. 
2d 760, 270 App.Div. 872, affirmed 
72 N.E 2d 29. 296 N.Y. 845. reargu¬ 
ment denied 73 NE2d 272, 296 N. 
T. 996—Duren v. City of Bingham¬ 
ton, 15 N.T.S.2d 518. 172 Mlsc. 680, 
affirmed 18 N.Y.S.2d 518, 258 App. 
Dlv. 694, affirmed 28 N.E.2d 918, 283 
N.Y. 467. 

N.C.—Parks v. Town of Princeton. 8 
S.E.2d 217, 217 N.C. 861—Hodges 
V. City of Charlotte, 200 S.E. 889, 
214 N.G 787—Broome v. City of 
Charlotte, 182 S E. 325. 208 N.G 
729—Parks-Belk Co. v. City of Con¬ 
cord. 138 S.E. 599. 194 N.C. 134. 

Ohio.—City of Toledo v. Cone, 41 
Ohio St. 149—Gorsuch v. City of 
Springfield, App., 61 N.E.2d 898— 
Crino v. City of Campbell, 41 N.K 
2d 683, 68 Ohio App. 391. 

Okl.—Savage v. City of Tulsa, 60 P. 
2d 712, 174 Okl. 416—Oklahoma 
City v. Haggard, 41 P.2d 109, 170 
Okl. 473. 

Or.-Wold V. City of Portland, 112 P. 
2d 469, 166 Or. 455, 133 A.L.R. 1207 
—^Noonan v. City of Portland, 88 P. 
2d 808, 161 Or. 213—Etter v. City 
of Eugene, 69 P.2d 1061, 157 Or. 68 
—^Antin v. Union High School Diet. 
No. 2 of Clatsop County, 280 P. 664, 
130 Or. 461, 66 A.L.R. 1271. 

Pa—^Devers v. City of Scranton, 161 
A. 540, 808 Pa 13, 85 A.LR 692. 

Tex.—City of Houston v. Quinones, 
177 S.W.2d 269, 142 Tex 282—City 
of Tyler v. Ingram, 164 S.W.2d 616, 
139 Tex 600—Scroggins v. City of 
Harlingen, 112 S.W.2d 1085, 131 
Tex 237, set aside on other 
grounds Scroggins v. City of Har¬ 
lingen. 114 S.W.2d 853, 131 Tex 
237—City of Fort Worth v. Wig¬ 
gins, Com. App., 6 S.W.2d 761— 
Hodge V. Lower Colorado River 
Authority, Clv.App., 163 S.W.2d 
866, error dismissed—Jones v. City 
of Texarkana Civ.App., 100 S.W.2d 
198 —City of Wichita Falls v. Lew¬ 
is, Clv.App., 68 S.W.2d 388. error 
dismissed—^Hanks v. City of Port 
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Arthur. Clv.App., 8 S.W.2d 881, re¬ 
versed on other grounds 48 S.W.2d 
944, 121 Tex 202, 83 A.L.R 278. 
Utah.—^Burton v. Salt Lake City, 263 
P. 443, 69 Utah 186. 61 A.L.R. 364. 
Va—Hoggard v. City of Richmond, 
200 SE. 610, 172 Va 146, 120 A. 
L.R. 1368. 

43 C.J. p 938 note 67. 

Common-law liablilty 
Municipal corporations are liable 
at common law to a private action 
for the negligent acts of their offi¬ 
cers, agents, or employees when the 
acts are Incident to the performance 
of some private corporate or proprie¬ 
tary function.—Blue v. City of Union, 
75 P.2d 977, 159 Or. 6. 

Same position as xnlvate fnOivUiuil 
Or corporation 

'When a municipality extends Its 
activities to proprietary or corporate 
functions. It places Itself in the same 
general position as a private Individ¬ 
ual or corporation, and is civilly re¬ 
sponsible for the negligence of its 
agents while engaged In the perform¬ 
ance of proprietary or corporate du¬ 
ties.'*—Spaur V. City of Pawhuska* 
43 P.2d 408, 409, 172 Okl. 286. 

‘‘Tlieffe Is substantial unanimity of 
opinion upon the proposition that a 
city when exercising its private or 
corporate powers is liable in damages 
for the negligence of Its employees." 
—^Hamilton v. City of Rocky Mount 
164 S.E. 844, 846, 199 N.C. 504, fol¬ 
lowed in 154 S.E. 847, 199 N.G 611. 

98. Iowa.—Rowley v. City of Cedar 
Rapids. 212 N.W. 158, 203 Iowa 
1245. 53 A.L.R. 376. 

Or.—Etter v. City of Eugene, 69 P.2d 
1061, 157 Or. 68. 

93. Ala.—^McSherldan ▼. City of Tal¬ 
ladega, 8 So.2d 831, 243 Alx 162. 
Ill.—Gebhardt v. Village of La 
Grange Park, 188 N.E. 372. 854 111. 
234. 

N.J.—^U. S. Mortg. Title A Guaranty 
Co. V. Teaneck Tp., 24 A.2d 201, 
128 N.J.Law 114. 

Okl.—Chism v. City of Tulsa, 136 P. 

2d 400. 192 Okl. 866. 

Or.—^Noonan v. City of Portland, 88 
P.2d 808, 161 Or. 213. 

Pa.—^Hartnesa v. Allegheny County, 
37 A.2d 18. 849 Pa. 248—Leary v. 
City of Philadelphia, 172 A. 469, 
814 Pa. 458. 

Vx—^Ashbury v. City of Norfolk, 147 
S.E. 223, 152 Vx 278. 

Wis.—Waisman v. Wagner, 278 N.W. 
418, 227 Wis. 193—De Baere v. 
Town of Oconto, 248 N.W. 221, 208 
Wis. 877—City of Milwaukee v. 
Meyer, 235 N.W. 768, 204 Wlx 366. 
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provision to the contrary, a municipal corporation officers, agents, or employees in the exercise of gov- 
is not liable for negligence or other wrong of its emmental functions.®* This immunity from lia^ 


MiBipfttioa of pn'bllo ftaiids 
The general rules of respondeat su¬ 
perior cannot be applied to municipal 
officers engaged in the performance 
of governmental duties without open¬ 
ing up unlimited possibilities for the 
wasteful'and dishonest dissipation of 
public funds.—Hinds v. City of Han¬ 
nibal, Mo., 212 S.W.2d 401—Brown v. 
City of Craig. 168 S.W.2d 1080, 360 
Mo. 836. 

94. U.S.—U. S. ▼. City of New York, 
aaA.N.T.. 82 P.2d 242—Fox v. 
City of Pasadena, C.C.A.Cal., 78 F. 
2d 948—City of Galveston v. Row¬ 
an. C.C A.Tex.. 20 F.2d 501—City of 
Philadelphia, to Use of Warner Co. 

V. National Surety Corporation, D. 

C. Pa., 48 F.Supp. 881, affirmed, C. 
CA., 140 P.2d 80B—Schwarts v. 
John A. Roebling’s Sons Ca. D.C. 

W. Va., 48 F.Supp. 346—Cleveland 
Wrecking Co. v. Struck ConsL Ca, 

D. C.Ky., 41 F.Supp. 70—^Brown- 
Crummer Inv. Co. v. City of Bur¬ 
bank, D.C.Cal., 17 F.Supp. 469, ap¬ 
peal dismissed, C.C.A.. 97 F.2d 993. 

Ala—McSherldan v. City of Tallade¬ 
ga 8 So.2d 831. 243 Ala 162—Rob- 
bms V. City of Sheffield, 188 So. 
874, 237 Ala 674. 

Arls.—City of Phoenix v. Greer, 29 P. 

2d 1062. 43 Arls. 214. 

Ark.—City of Little Rock v. Holland, 
42 S.W.2d 383, 184 Ark. 381. 

Cal.—^Brlndamour v. Murray, 59 P.2d 
1009. 7 Cal. 2d 73—Morrison v. 

Smith Bros., 293 P. 53, 211 Cal. 36 
—Wallner v. Barry, 279 P. 148, 207 
Cal. 465—^Muses et ux. v. Housing 
Authority of City & County of San 
Francisco, 189 P.2d 305, 83 Cal.App. 
2d 489—^HulEaker v. Decker, 175 P. 
2d 254, 77 Cal.App.2d 383—Maddem 
V. City and County of San Fran¬ 
cisco, 169 P.2d 425. 74 Cal.App.2d 
742—^Ravettino v. City of San Die¬ 
go, 1*60 P.2d 52. 70 Cal.App.2d 87— 
Johnson v. Fresno County, 149 P. 
2d 38, 64 CaLAPp.2d 576—^Hanson v. 
City of Los Angeles, 147 P.2d 109, 
63 Cal.App.2d 426—^Norton v. Hoff¬ 
mann, 93 P.2d 250, 34 Cal.App.2d 
189—General Petroleum Corpora¬ 
tion of California v. City of Los 
Angeles, 70 P.2d 998, 22 Cal.App.2d 
332, rehearing denied 72 P.2d 551, 
22 Cal.App.2d 832—^Leach v. Dlns- 
more, 65 P.2d 1364, 22 Cal.App.2d 
Supp. 736—^Plttam v. City of Riv¬ 
erside, 16 P.2d 768, 128 Cal.App. 
57—^Municipal Bond Co. v. City of 
Riverside, 32 P.2d 661, 188 Cal.App. 
267—^Woodman v. Hemet Union 
High School Dlst. of Riverside 
County, 29 P.2d 257, 136 Cal.App. 
544. 

Golo.-^chwalb v. Connely, 179 P.2d 
667, 116 Colo. 246—Williams v. City 
of Longmont, 129 P.2d 110, 109 
Colo. 567, 142 A.LJt. 1837. . 


Fla—Avey v. City of West Palm 
Beach, 12 So.2d 881, 162 Fla 717— 
Kennedy v. City of Daytona Beach, 
182 So. 228, 132 Fla 676—Brown v. 
Town of Eustis, 110 So. 878, 92 Fla 
981, followed In Gerschwlller v. 
City of Winter Haven. 115 So. 846, 
96 Fla 427. 

Ga—Stubbs v. City of Macon. App., 
50 S.E 2d 8^6—Roberts v. Mayor 
and Aldermen of City of Savannah, 
188 S.E. 89, 64 GaApp. 375—Brown 
V. City of Union Point, 188 S.E. 78, 
52 GaApp. 212. 

Hawaii.—^Makl v. City and County 
of Honolulu, 38 Hawaii 167. 

Ill.—^Taylor v. City of Berwyn, 22 N. 

E.2d 930, 872 IIL 124—Gebhardt v. 
Village of La Grange Park, 188 N. 
E. 872. 354 111. 234—Roumbos v. 
City of Chicago. 163 N.E. 861. 332 
Ill. 70. 60 A.L.R. 87—Prickett v. 
City of Hillsboro. 55 N.E.2d 306, 
323 Ill. App. 236—^La Cerra v. 
Woodrlch. 52 N.E.2d 461, 821 111. 
App. 107—Costello v. City of Auro¬ 
ra, 15 N.E.2d 38. 295 IllApp. 510. 

Iowa—^Mardls v. City of Des Moines, 
34 N.W.2d 620—^Montanlck v. Mc- 
Mlllln. 280 N.W. 608, 226 Iowa 442 
—^Hlbbs y. Independent School 
Dlst. of Green Mountain, 251 N.W. 
606, 218 Iowa 841, followed In 265 
N.W. 463—^Lage v. City of Mar¬ 
shalltown, 235 N.W. 761, 212 Iowa 
537, followed In Campbell v. City 
of Marshalltown, 235 N.W. 764— 
Rowley v. City of Cedar Rapids, 
212 N.W. 158, 203 Iowa 1245. 63 A. 
L.R. 375. 

Kan.—Krantz v. City of Hutchinson, 
196 P.2d 227, 166 Kan. 449—Wray 
v. City of Independence, 92 P.3d 
84, 160 Kan. 258—^Parker v. City of 
Wichita 92 P.2d 86, 160 Kan. 249 
—^Perry v. City of Independence, 69 
P.2d 706, 146 Kan. 177, 113 A.L.R. 
•657—Kretchmar v. City of Atchi¬ 
son, 299 P. 621, 133 Kan. 198—Fos¬ 
ter v. Capital Gas & Eliactric Co., 
268 P. 738, 126 Kan. 440—Foster 
v. Capital Gas & Electric Co., 265 
P. 81, 126 Kan. 674—Warren v. 
City of Topeka 265 P. 78, 125 Kan. 
524, 67 A.L.R. 655. 

Ky.—Shepherd v. City of Richmond, 
208 S.W.2d 744, 306 Ky. 696—City 
of Louisville V. Plrtle, 180 S.W.2d 
808, 297 Ky. 653—Pelfrey’s Adm’x 
v. City of Jackson, 163 S.W.2d 
800, 291 Ky. 161—^Murphy v. 

Phelps. 43 S.W.2d 1010, 241 Ky. 
339—^Bogart's Adm’x v. City of 
Newport. 28 S.W.2d 489, 234 Ky. 
410—White y. City of Hopkinsville, 

1 S.W.2d 1068, 222 Ky. 664. 

La—Clinton y. City of West Monroe, 
App.. 187 So. 661, followed In Wil¬ 
lis y. City of West Monroe, 187 So. 
829, Madden y. City of West Mon¬ 
roe, 187 So. 829, and Perrltt y. City 
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of West Monroe, 187 So. 830—^Man- 
guno y. City of New Orleans, App., 
166 So. 41—Roach y. City of 
Shreveport, 8 La.App. 339—Godfrey 
y. City of Shreveport, 6 LaApp. 
856. 

Me.—^Bouchard v. City of Auburn, 
179 A. 718, 133 Me. 439. 

Md.—^Mayor and City Council of Bal¬ 
timore V. State, for Use of Blue- 
ford, 196 A. 671, 178 Md. 267. 

Mass.—Sweeney y. City of Boston, 84 
N.E.2d 668, 309 Mass. 106—Chaffee 
y. Inhabitants of Town of Oxford, 
33 N.E.2d 298, 308 Mass. 620, 134 
A.L.R. 766—^Ryder y. City of Taun¬ 
ton, 27 N.E.2d 742, 306 Masa 154. 

Mich.—^Robinson y. Wyoming Tp., 19 
N.W.2d 469, 812 Mich. 14—Butler 
y. City of Grand Rapids, 263 N.W. 
767, 278 Mich. 674. 

Mlsa—^Bradley y. City of Jackson, 
119 So. 811, 168 Miss. 136. 

Mo.—Feuchter y. City of St. Louis, 
210 SW.2d 21—^Lober y. Kansas 
City. 74 S.W.2d 815—State ex rel. 
Goldman y. Kansas City, 8 S.W.2d 
620, 319 Mo. 1078—^Kramer y. City 
of Jefferson, 124 S.W.2d 526, 238 
Mo.App. 685. 

N.H.—^Reynolds y. City of Nashua, 35 
A.2d 194, 98 N.H. 28. 

N.J.—U. S. Mortg. Title & Guaranty 
Co. y. Teaneck Tp., 24 A.2d 201, 
128 N.J.Law 114—^Hammond v. 
Monmouth County, 186 A. 452, 117 
N.J.Law 11—^Allas y. Borough of 
Rumson, 181 A. 176, 115 N.J.Law 
593, 102 A.L.R. 648—^ICane y. Board 
of Education of Town of Montclair, 
Essex County, 23 A.2d 277, 20 N.J. 
Misc. 7—Schmid y. Sloate, 21 A.2d 
319, 19 N.J.M1SC. 481. 

N.Y.—^Berger v. City of New York, 
22 N.Y.S.2d 1006, 260 App.Div. 402, 
appeal granted 24 N.Y.S.2d 1009, 
260 App.Diy. 1018, affirmed 84 N.E. 
3d 894, 286 N.Y. 723—Enstrom y. 
City of New York, 17 N.Y.S.2d 964, 
258 App.Diy. 672, reargument de¬ 
nied 19 N.Y.S.2d 1022, 269 App. 
Diy. 832, appeal denied—Hughes y. 
State, 299 N.Y.S. 387, 262 App. 
Dly. 263—^Lacock y. City of Schen¬ 
ectady, 231 N.Y.S. 379, 224 App. 
Diy. 512, affirmed 168 N.E. 433, 251 
N.Y. 676—^Duren y. City of Bing¬ 
hamton, 15 N.Y.S.2d 618, 172 Misc. 
580. affirmed 18 N.Y.S.2d 618, 268 
App.D]v. 694, affirmed 28 N.E.2d 

, 918, 283 N.Y. 467—Babcock y. Mc¬ 
Caffrey, 800 N.Y.S. 493, 166 Misc. 
103—Valenti y. Mosholu Housing 
Corporation, 299 N.Y.S. 690, 164 
Misc. 788—Meyer y. City of New 
York, 298 N.Y.S. 663, 162 Misc. 23— 
Baty y. City of Binghamton, 252 
N.Y.S. 263, 141 Misc. 127, reversed 
on other grounds 264 N.Y.S. 363, 
234 App.Diy. 167, affirmed 184 N.E. 
144, 260 N.Y. 682. 
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bility, when in the performance of governmental i ligence of municipal officers and employees, but has 
functions, has not been limited to cases of the neg- | also been applied to their deliberate tortious acts,®® 


N.C.—Gentry v. Town of Hot 
Springs, 44 S.R2d 86, 227 N.C. 
665, followed In 44 S.R2d 87, 227 
N.C. 668—^Beach v. Town of Tar- 
boro. 33 S.R2d 64, 226 N.C. 26— 
Parks V. Town of Princeton, 8 S.E. 
2d 217, 217 N.C. 361—Broome v. 
City of Charlotte, 182 S.E. 325, 208 
N.C. 729—Hamilton v. City of 
Rocky Mount, 164 S.E. 844. 199 
N.a 604, followed In 164 S.E. 847. 
199 N.C. 511—Parks-Belk Co. v. 
City of Concord, 138 S.E. 599, 
194 N.C. 134. 

Ohio.—Crino v. City of Campbell, 41 
N.E.2d 683, 68 Ohio App. 391. 

Okl.—Chism v. City of Tulsa, 186 
P.2d 409, 192 Okl. 866—Savage v. 
City of Tulsa, 60 P.2d 712, 174 Okl. 
416—Spaur v. City of Pawhuska, 43 
P.2d 408. 172 Okl. 286. 

Or.—^Wold V. City of Portland. 112 
P.2d 469, 166 Or. 455, 133 A.Li.R. 
1207—^Noonan v. City of Portland, 
88 P.2d 808, 161 Or. 213—Blue v. 
City of Union, 76 P.2d 977, 169 Or. 
6—^Etter v. City of Eugene. *69 P. 
2d 1061, 167 Or. 68—Hise v. City of 
North Bend. 6 P.2d 30. 138 Or. 1500 
—^Antin V. Union High School Dist. 
No. 2 of Clatsop County, 280 P. 
664, 130 Or. 461, 66 A.L.H. 1271. 
Pa.—Graff v. City of McKeesport, 176 
A. 426, 316 Pa. 268—^Leary v. City 
of Philadelphia, 172 A. 469, 814 Pa. 
468—^Devers v. City of Scranton, 
161 A. 640, 808 Pa. 18, 85 A.L..R. 
692—^Heistand v. York County, 26 
Pa.Dlst. & Co. 173, 7 Som.Lieg.J. 
870, 49 York Leg.Rec. 125. 

Tenn.—^Howard v. City of Chatta¬ 
nooga, 98 S.W.2d 610, 170 Tenn. 
663. 

Tex.—City of Houston v. Quinones, 
177 S.W.2d 259, 142 Tex. 282— 
City of Tyler v. Ingram, 164 S.W. 
2d 516, 139 Tex. 600—Scroggins 
V. City of Harlingen, 112 S.W.2d 
1035, 131 Tex. 287, set aside on 
other grounds Scroggins v. City of 
Harlingen, 114 S.W.2d 863. 131 Tex. 
237—Black v. Baker, 111 S.W.2d 
706, 130 Tex. 464—City of San 
Angelo V. Dcutsch, 91 S.W.2d 308, 
126 Tex. 632—City of Wichita Falls 
V. Robison. 46 S.W.2d 966, 121 
Tex. 138—Tompkins v. Williams, 
Com.App., 62 S.W.2d 70—^Hodge v. 
Lower Colorado River Authority. 
Civ.App., 163 S.W.2d 856, error dis¬ 
missed—City of Gladewater v. 
Evans, Clv.App.. 116 S.W.2d 486, 
error refused—^ity of Fort Worth 
V. George, Civ.App., 108 S.W.2d 
929, error refused—Jones v. City of 
Texarkana, Clv.App., 100 S.W.2d 
198—^Hanks v. City of Port Arthur, 
Civ.App., 8 S.W.2d 331, reversed on 
other grounds 48 S.W.2d 944, 121 
Tex. 202, 83 A.L.R. 278—Holder- 
baum V. Hidalgo County Water Im¬ 
provement Dist No. 2, Clv.App., 
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297 S.W. 866, affirmed Hidalgo 
County Water Improvement Dist 
No. 2 V. Holderbaum, Com.App., 
11 S.W.2d 506. 

Utah.—Niblock v. Salt Lake City. Ill 
P.3d 800, 100 Utah 678—Burton v. 
Salt Lake City, 263 P. 443. 69 Utah 
186, 51 A.L.R. 364. 

Va.—Franklin v. Town of Richlands, 
170 S.E. 718, 161 Va. 166. 

Wash.—Crowley v. City of Raymond, 
88 P 2d 868, 198 Wash. 432— 

Brougham v. City of Seattle. 76 
P.2d 1018, 194 Wash. 1—Hagerman 
V. City of Seattle, 66 P.2d 1162, 
189 Wash. 694, 110 A.L.R. 1110. 
W.Va.—^Hayes v. Town of Cedar 
Grove, 37 S.B.2d 450, 128 W.Va. 
690—Hayes v. Town of Cedar 
Grove, 30 S.E.2d 726, 126 W.Va. 
828, 156 A.L.R. 702. 

Wls.—Connor v. Meuer, 288 N.W. 
272, 232 W». 666—Heiden v. City 
of Milwaukee, 276 N.W. 922, 226 
Wls. 92, 114 A.L.R. 420—Jorgen¬ 
son V. City of Sparta, 271 N.W. 
926, 224 Wis. 260—Skirls v. City of 
Port Washington, 269 N.W. 656, 
223 Wis. 61, 109 A.L R. 699—Crow¬ 
ley V. Clark County, 261 N.W. 221, 
219 Wls. 76—^De Baei-e v. Tewn of 
Oconto, 243 N.W. 221, 208 Wis*. 877 
—Lindemann v. City of Kenosha, 
240 N.W. 873, 206 Wis. 364—Erick¬ 
son V. Village of West Salem, 236 
N.W. 579, 205 Wis. 107. 

Wyo.—^Wilson v. City of Laramie, 
199 P.2d 119—^Villalpando v. City 
of Cheyenne, 66 P.2d 1109, 5l Wyo. 
300, 166 A.L.R. 684—^Wikstrom v. 
City of Laramie, 262 P. 22, 37 Wyo. 
389. 

43 C.J, p. 922 note 19. 

Basis of doctrine 

<1} The doctrine is based on prin¬ 
ciple that public officers have no 
authority to bind sovereign or whole 
people, except as given them by spe¬ 
cific constitutional and statutory pro¬ 
visions, as well as on ancient view 
that the king can do no wrong.— 
Brown v. City of Craig, 168 S.W.2d 
1080, 850 Mo. 836. 

(2) Immunity from tort liability 
for acts of public officers in the 
exercise of governmental functions, 
however, is not retained in this 
country to perpetuate the idea that 
the king can do no wrong.—Hinds v. 
City of Hannibal, Mo., 212 S.W.2d 
401. 

Freedom from, wrongdoing 

“It is only where the business or 
work of a municipality is confined 
to the exercise of a strictly govern¬ 
mental function, free from any 
wrongdoing on its part, that im¬ 
munity from responding in damages 
to persons injured through the neg¬ 
ligence of its public officers, agents, 
or servants is warranted."—^Helntz 
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V. Borough of Essex Fells, 161 A.. 
593. 107 N.J.Law 166. 

Political and leglslatlTe authority 

Municipal corporations, exercising 
political, discretionary, and legisla¬ 
tive authority, are not responsible 
for agents' misconduct, negligence, or 
omissions.—^Ashbury v. City of Nor¬ 
folk. 147 S.E. 228, 162 Va. 278. 
PubUo benefit 

Cities, when exercising police pow¬ 
er or Judicial, discretionary, or legis¬ 
lative authority conferred by their 
charters or statute, and when dis¬ 
charging a duty imposed solely for 
the public benefit, are not liable for 
tortious acts of their officers or 
agents.—^Hodges v. City of Charlotte, 
200 S.E. 889, 214 N.C. 737. 
BopresaiLtatlTS of state 

(1) “In so far as the municipal 
corporation represents the state or 
public at large in the performance 
of a duty, it is a governmental func¬ 
tion for which the municipality is 
not liable for the negligence of Ita 
agents, servants, or employees."— 
City of Port Worth v. Wiggins, Tex. 
ConuApp.. 5 S.W.2d 761, 763. 

(2) A municipality exerclslng- 
purely governmental powers and 
functions acts as agent of state in. 
diseharging duties which inhere in, 
and are primarily incumbent on, the 
state, and, therefore, municipality is 
not liable for damages resulting 
from torts committed by its agent 
in performance of such powers and 
functions.—Clinton v. City of West 
Monroe, La.App., 187 So. 561, fol¬ 
lowed in Willis V. City of West Mon¬ 
roe, 187 So. 829, Madden v. City of 
West Monroe, 187 So. 829 and Pemtt 
V. City of West Monroe, 187 So. 
830. 

Special damage 

A municipality is not liable for 
neglect to perform or for negligence 
in the performance of municipal pub¬ 
lic duties by municipal officers or 
employees, notwithstanding by such 
performance or nonperformance spe¬ 
cial damage is visited on an individ¬ 
ual. and, in order to render a munici¬ 
pality answerable for special damag¬ 
es to an individual, act must be one 
of affirmative wrongdoing performed 
by the municipality through its legal 
representative or agents or chargear 
ble to it as such.—U. S. Mortg. Title 
& Guaranty Co. v. Teaneck Tp., 24 
A2d 201, 128 N.J.Law 114. 

96. U.S.—Cleveland Wlrecklng Co. v. 

Struck Const. Co., D.C.Ky., 41 F. 

Supp. 70. 

Nonfeasanoe or misfeasance 

(1) Municipality exercising gov¬ 
ernmental function is not liable for 
nonfeasance or misfeasance of its 
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and it has been held to apply, even though the mu¬ 
nicipality has employed a vicious or incompetent 
person who is subsequently guilty of a tort;^® and 
governmental immunity may protect a municipality 
from liability for the acts of its officers and em¬ 
ployees in the enforcement of an unconstitutional 
or invalid statute or ordinance.®^ In this connec¬ 
tion it has been said that, when municipal officers 
are acting in their public capacity in performance 
of governmental functions, the relationship of prin¬ 
cipal and agent does not exist as between the mu¬ 
nicipality and the officer, and that, therefore the 
municipal corporation is not liable for his tortious 
acts.®® 

To the extent that its immunity has been waived 
by constitutional or statutory provisions, a munici¬ 
pal corporation may be held liable for the tortious 
acts or omissions of its officers and agents, even 
though they were engaged in the performance of 
governmental functions.®® Under some statutes the 
municipality is not liable unless the wrongful act of 
the officer was done by authority of the municipal¬ 
ity or in execution of its orders.^ The distinction 
between governmental and proprietary functions as 
affecting municipal liability for torts of officers and 
agents, however, has been preserved by some stat¬ 


utes,® and, under statutes providing that municipal 
corporations shall not be liable for failure to per¬ 
form, or for errors in performing, their legislative 
or judicial powers, but that they shall be liable for 
improper or unskillful performance of their minis¬ 
terial duties, it has been held that the common-law 
doctrine of nonliability for conduct of officers, 
agents, and servants of municipal corporations in 
respect of duties devolving on them by virtue of the 
sovereign or governmental functions of the munici¬ 
pality remains intact and unchanged.® A statute 
providing that a municipality shall be liable over to 
indemnify its appointee for any liability that he 
may incur by reason of his negligence while en¬ 
gaged in the performance of a governmental func¬ 
tion imposed on the municipality does not require 
a municipality to. consent to be sued or to incur di¬ 
rect liability to one injured by negligence of a mu¬ 
nicipal representative while engaged in a govern¬ 
mental function.^ 

Invasion of property rights and direct injury. 
Even where the officers of a municipal corporation 
are discharging governmental functions and police 
powers, if they invade property rights the doctrine 
of respondeat superior applies, and the corporation 
is liable for their acts,® and the general rule of im- 


agents.—^Meyer v. City of New York, 
S93 N.Y.S. 663. 162 Misc. 28. 

(2) Municipal corporations are im¬ 
mune from liability for injuries 
caused by their agents' acts in per¬ 
forming, or failing to perform, pure¬ 
ly governmental duties.—^Haney v. 
Town of RainelLe, 25 S.E.2d 207, 125 
W.Va. 397. 

-WULfU or wfuitoB ooBdnot 

City was held not liable for may¬ 
or’s allegedly wrongful refusal, while 
acting as Judge of city court, to al¬ 
low bail to alleged offender, or for 
mayor's act in directing police of¬ 
ficer to commit alleged offender to 
Jail, notwithstanding mayor or city 
attorney appeared in resistance of 
alleged offender’s habeas corpus pro- 
.seeding and acted willfully, wanton¬ 
ly, or maliciously In the matter.— 
Brown v. City of Union Point, 183 
.S.E. 78, 62 Ga.App. 212. 

■96. Miss.—Bates v. City of McComb, 
179 So. 737, 181 Miss. 336. 

Pailura to xsqLulxe bond for such a 
person does not render the city liable 
for his tort committed In the exer¬ 
cise of governmental functions.— 
Bates V. City of McComb, supra. 

•97. Ill.—^Merrill v. City of Wheaton, 
35 N.E.2d 807, 311 Ill.App. 301, re¬ 
versed on other grounds 41 N.E.2d 
608, 879 IlL 604. 

:aCnltl]^o dwelling law 

The superintendent of buildings 


was performing a governmental 
function in refusing, because of stat¬ 
ute prohibiting maintenance of frame 
building on same lot with dwelling 
converted to multiple dwelling, to 
issue a certificate of occupancy for 
multiple dwelling until a frame shed 
on the same lot was removed, and 
hence city was not liable for loss 
occasioned by removal of shed, even 
if statute was invalid.—McCauslan 
V. City of New York, 52 N.Y.S.2d 
216, 188 Misc. 954. 

98. Colo.—McIntosh v. City and 
County of Denver, 55 P.2d 1337, 98 
Colo. 403, 103 A.L..R. 1509. 

99. Cal.—^Bauman v. City and Coun¬ 
ty of San Francisco, 108 P.2d 989, 
42 Cal.App.2d 144. 

N.Y.—McCrink v. City of New York, 
71 N.E2d 419, 296 N.Y. 99—Bem- 
ardine v. City of New York, 62 
N.E.2d 604, 294 N.Y. 361. 

43 C.J. p 933 note 91. 

Court of eJaims act 

(1) A quasi-private corporation, 
such as a city, exercising govern¬ 
mental functions is not immune from 
liability for acts of its officials or 
employees in performance thereof 
since waiver by state of like im¬ 
munity under court of claims act— 
McCarthy v. City of Saratoga 
Springs. 66 N.Y.S.2d 600, 269 App. 
Dlv. 469, appeal denied 67 N.Y.S.2d 
663, 269 App.Dlv. 912. 

(2) The purpose of the statute was 
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to remedy injustice of turning out 
of court remediless citizens who 
had been injured by negligence on 
part of agents of the state.—^Wil¬ 
liams V. City of New York, 67 N.Y.S. 
2d 39, 185 Misc. 876. 

1. N.M.—Baca v. Albuquerque, 145 
P. 110, 19 N.M. 472. 

2. Ga.—^Archer v. City of Austell, 23 
S.E.2d 512, 68 Ga.App. 498. 

ZhoLpUad recognition of dlstlnetlon 
The statute prescribing the scope 
of municipal liability in setting up 
as essential to liability that the of¬ 
ficer must not only be acting within 
the line of his duty but must be "en¬ 
gaged in work therefor" meaning for 
the corporation recogrnlzes the dis¬ 
tinction between corporate functions 
and governmental acts.—McSherldan 
V. City of Talladega, 8 So.2d 831. 243 
Ala. 162. 

3. Go.—City of Atlanta v. Gamer, 
192 S.E. 841, 66 Ga.App. 435— 
Roberta v. Mayor and Aldermen of 
City of Savannah, 188 S.E. 39, 64 
Ga.App. 376. 

4. N.Y.—^Eoslba v. City of Syra¬ 
cuse, 24 N.Y.S.2d 37, 260 App.Div. 
657, reargument denied 25 N.Y.S.2d 
1021, 261 App.Div. 884, modified on 
other grounds 39 N.E.2d 240, 287 
N.Y. 283, 

6. N.C.—Metz V. Asheville, 64 S.E. 

881, 160 N.C. 748, 22 L.ILA.,N.S., 
940. 
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munity does not relieve a municipality from liability 
for the consequences of particular acts which it has 
directed its agents to perform and which, from their 
character or the manner in which they are ordered 
to be executed, will naturally work a direct injury 
to others, constitute active wrongdoing, or create a 
nuisance.^ 

(2) Governmental or Proprietary Character 
of Function 

The governmental or proprietary character of the 
function In which a municipal officer or employee waa 
engaged wMl be determined In the light of the aurround- 
Ing facta at the time Involved In the ault, and the gen¬ 
eral rule la that the act wiil be deemed governmental 
where for the common good of the general public and 
proprietary where for the apeciflc benefit of the munic¬ 
ipal corporate entity or Ita Inhabitanta, 

While it is difficult to define what are and what 


are not governmental duties,^ and each case will de¬ 
pend largely on its own facts,8 ordinarily most ac¬ 
tivities of a municipal corporation of a noncommer¬ 
cial character performed for the benefit of the gen¬ 
eral public are regarded as governmental functions 
so as to relieve it of liability for the negligence of 
its officers and employees in connection therewith, 
and other activities are deemed proprietary.® Thus 
it has been said that the underlying test is whether 
the act performed is public in character and per¬ 
formed as agent of the state in furtherance of gen¬ 
eral law for the interest of the public at large, or 
whether it is performed primarily for the benefit of 
those within the corporate limits of the municipal¬ 
ity,^® the act of the officer or employee being re¬ 
garded as governmental in the one case,^^ and as 
corporate or proprietary in the other.i® It is not 


6L Conn.—Prlfty v. City of Water- 
bury, 54 A.2d 260. 133 Conn. 654. 

Ga.—Delta Air Corporation v. Kersey. 
20 S.E2d 245. 193 Ga. 862. 140 
A.L.R. 1352—Stubbs v. City of Ma¬ 
con. App.. 50 S.E.2d 866. 

Minn.—Westerson v. State. 291 N.W. 
900. 207 Minn. 412. 

N.J.—Lentlnl v. Town of Montclair. 
6 A.2d 693. 122 N.J.Law 356— 
Selph V. Town of Morristown, 195 
A. 862, 16 N.J.Mi8C. 19. 

N.Y.—Murrain v. Wilson Line. 69 
N.Y.S.2d 760. 270 App.Div. 872, 
affirmed 72 N.E.2d 29. 296 N.Y. 
845, reargrument denied 78 N.E.2d 
572, 296 N.Y. 995. 

Liability of municipal corporation 
for nuisance see Infra S 770. 

7. Tex.—City of Waco v. Thompson, 
Civ.App., 127 S.W.2d 223, error 
dismissed. Judgment correct. 

& Mass.—Chaffee v. Inhabitants of 
Town of Oxford. 83 N.E.2d 298, 
808 Mass. 520, 134 A.L.R. 756. 

Tex.—City of Waco v. Thompson, 
Civ.App., 127 S.W.2d 223, error dis¬ 
missed, judgment correct, 

9m Or.—^Noonan v. City of Portland, 
88 P.2d 808. 161 Or. 218. 

Tex.—City of Waco v. Thompson, 
Clv.App., 127 S.W.2d 223, error 
dismissed. Judgment correct. 

la Ala.—City of Montgomery v. 
Quinn, 19 So.2d 629, 246 Ala. 164— 
McSheridan v. City of Talladega, 
8 So.2d 831, 243 Ala. 162. 

Fla.—City of Miami v. Oates, 10 So. 
2d 721, 162 Fla. 21. 

IlL—Taylor v. City of Berwsm, 22 
N.B.2d 980, 872 IIL 124. 

Iowa.—^Mardis v. City of Des Moines, 
34 N.W.2d 620. 

Tex.—City of Houston v. Quinones, 
177 S.W.2d 259, 142 Tex. 282— 
City of Fort W5orth v. Wiggins, 
Com.A:pp.. 6 S.W.2d 761—City of 
Fort Worth v. George, Clv.App;, 
108 S.W.2d 9^9, error refused. 


OonunoA good 

(1) Underlying teat in distinguish¬ 
ing ^'governmental function" from 
"corporate function," and, conse¬ 
quently, in determining liability of 
municipality for torts of officers and 
agents, is whether act performed is 
for common good of all or for the 
special benefit of the corporate entity. 
—Hagerman v. City of Seattle, 66 P. 
2d 1152, 189 Wash. 694, 110 A.L.R. 
1110 . 

(2) The test is whether the act is 
for the common good of all without 
the element of special corporate 
benefit or pecuniary profit. 

Moss.—^New England Trust Co. v. 
City of Boston, 15 N.E 2d 255, 300 
Mass. 321. 

Utah.—Burton v. Salt Lake City, 
253 P. 443, 69 Utah 186, 51 A.L.R. 
864—Adler v. Salt Lake City, 231 
P. 1102, 64 Utah 668. 

PnxpoBO of agency 
"To determine whether there is a 
municipal responsibility the inquiry 
must be whether the particular 
agents or servants for whose acts 
of negligence it is sought to hold the 
corporation are its agents and ser¬ 
vants for the performance of a pub¬ 
lic duty imposed by law. or merely 
for the carrying out of private func¬ 
tions which are for its special benefit 
or advantage."—^Roumbos v. City of 
Chicago, 163 N.E. 361, 368, 832 Ill. 
70, 60 A.L.R. 87. 

Strictly pabllo functions 
The general rule of nonliability 
on part of a municipality for tortious 
acts of its servants in the perform¬ 
ance of strictly public functions in¬ 
cludes and is confined to functions 
from which no special corporate ad¬ 
vantage, pecuniary profit, or en¬ 
forced contribution from individuals 
particularly benefited results.— 
Baumgardner v. City of Boston, 28 
N.B.2d 121. 804 Mass. 100—New 

England Trust Co. v. City of Boston, 
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15 N.B.2d S55, too Mas,. 8S1—Or- 
lando V. City of Brockton, 8 N.E.2d 
794. 295 Mass. 206. 

11. Cal.—General Petroleum Cor¬ 
poration of California v. City of 
Los Angeles, 70 P.2d 998, 22 Cal. 
App.2d 332, rehearing denied 72 
P.2d 651. 22 Cal.App.2d 332. 

Acts of sovereignty 
A municipality is engaged in a 
governmental function so as to be 
relieved of liability for negligence 
of its servants only when exercising 
acts of sovereignty, such as those 
pertaining to the making and en¬ 
forcing of police regulations to pre¬ 
vent crime, preserve public health, 
prevent fires, care for the poor, or 
to educate the young, and the using 
of buildings and instrumentalities 
connected with the performance of 
such functions.—General Petroleum 
Corporation of California v. City of 
Los Angeles, supra. 

Arm of state government 
A city is arm of state government 
in performing functions enjoined by 
law in obedience to system and code 
of state and is not responsible for 
its agents* and employees' negligent 
acts In performance of such duties.— 
City of Fort Worth v. George, Tex. 
Civ.App., 108 S.W.2d 929. error re¬ 
fused. 

12. Cal.—General Petroleum Cor¬ 
poration of California v. City of 
Los Angeles, 70 P.2d 998, 22 Cal. 
App.2d 882, rehearing denied 72 
P.2d 551, 22 Cal.App.2d 332. 

Minn.—^McLeod v. City of Duluth, 
218 N.W. 892, 174 Minn. 184. 60 
A.L.R. 96. 

Oommerclal oharaoter 

Municipality is not exonerated 
from liability for negligent acts of 
public officers or their employees in 
performance of functions which are 
commercial in character and under¬ 
taken for city's profit or to protect 
or benefit corporate interests.—Or- 
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the diaracter or title of the agent executing the act 
but the act itself which determines whether it is a 
governmental or a ministerial function,the con¬ 
trolling factor being what he was doing at the time 
of the accident, not what he did at other times and 
placesA^ The governmental nature of a function 
is determined by its character, and the question 
whether it is mandatory or voluntaiy is immate- 
rial.i5 Where the agent was engaged in the per¬ 
formance of governmental duties, the municipalit 3 r’s 
immunity is not lost by reason of the fact that he 
was at the same time likewise engaged in perform¬ 
ing a nongovernmental function.^^ Some authori¬ 
ties hold that a function fundamentally governmen¬ 
tal does not lose its nature as such by reason of in¬ 
cidental profit accruing to the municipality,^^ and 
that, where the proprietary nature of an operation 
is merely incidental to its governmental character, 
this incidental phase of the operation does not pre¬ 
clude municipal immunity for the acts of officers 
and agents who were conducting an operation pri¬ 
marily governmental but other authorities have 
adopted the view that, where a governmental func¬ 
tion is performed with an incidental profit, the mu¬ 
nicipality loses its immunity and becomes liable for 
the torts of its officers and employees in connection 


with such function.^* It has also been held that in¬ 
cidental benefit to the public does not change an 
act primarily proprietary in character into one of a 
governmental nature.*® 

§ 758. Officer, Board, or Department as 
Agent of Municipality 

A municipal corporation will not ba liable for the 
tortloua acta or omisslona of officers, boards, or em¬ 
ployees where they are not Its agents. 

As a matter of course, in order that a municipal 
corporation shall be held liable for tort, it must be 
shown that the act complained of was that of a 
municipal officer, agent, or employee, acting in such 
capacity, or that the act was ratified by an officer 
having power to bind the corporation in that re¬ 
spect. Otherwise, the doctrine of respondeat supe¬ 
rior cannot be held applicable.*! The fact that the 
municipality has power to direct and control the 
officer in the discharge of his duties has in some 
cases been held to be the basis of municipal liabil¬ 
ity,** and lack of municipal control over such per¬ 
sons has served as the basis of exemption from lia¬ 
bility,** but there is some authority to the effect that 
this factor is immaterial.*^ A board or department 
which is a part of the municipality, although it has 


lando T. City of Brockton, 8 N.E.2d 
794. 295 Mass. 206. 

Pnnotloiis of pxlvato porsoiiB 
A municipality engaged in func¬ 
tions that are ordinarily exercised 
by private persons and which have 
no relation to public health or police 
power Is engaged in proprietary 
functions.—General Petroleum Cor¬ 
poration of California v. City of Los 
Angeles, 70 P.2d 998, 22 Cal.App.2d 
882, denied 72 P.2d 561, 22 Cal.App.2d 
333. 

3L3. Ala^-Glty of Birmingham v. 

Brock, 6 So.2d 499, 242 Ala. 883. 
Ga.—City of Tallapoosa v. Goebel, 
10 S.E.2d 201, 63 Ga.App. 1. 

14L N.C.—^Beach v. Town of Tar- 
boro, 33 S.B.2d 64, 225 N.C. 26. 

15. N.H.—^Reynolds v. City of 
Nashua, 35 A.Sd 194, 93 N.H. 28. 

IdL m.—Sykes v. City of Berwsm, 61 
NE.2d 687, 320 IlLApp. 440. 

17. Mass.—Chaffee v. I]>habitant8 of 
Town of Oxford, 83 N.£2.2d 298, 
808 Mass. 620, 134 ALi.R. 766— 
Orlando v. City of Brockton, 8 
N.&2d 794, 296 Mass. 206. 

N.H.—^Reynolds v. City of Nashua, 
85 A.2d 194. 98 N.H. 28. 

WhesL xnle InappUcaUe 

The rule that, where a municipal 
corporation is engaged In an enter¬ 
prise conducted for the general wel¬ 
fare from which It receives an in¬ 
significant Incidental revenue but 
,from which It received no profit, city ^ 


18 engaged in a governmental enter¬ 
prise and is not liable for tortious 
acts of servant engaged In the enter¬ 
prise does not apply where service is 
not undertaken for the benefit of 
all the Inhabitants or residents of 
municipality or where municipality 
voluntarily enters upon a permitted 
function for Its profit or corporate 
benefit—Baumgardner v. City of 
Boston, 23 N.R2d 121, 804 Mass. 100. 

18. Tenn.—^Howard v. City of Chat¬ 
tanooga, 98 S.W.2d 510, 170 Tenn. 
663. 

19. Mich.—^Foss v. City of Lansing, 
212 N.W. 952, 237 Mich. 633. 

20. HI.—^Petersen v. City of Gibson, 
64 N.l].2d 79, 322 Ill.App. 97. 

Minn.—^McLeod v. City of Duluth, 
218 N.W. 892, 174 Minn. 184, 60 
A.L.R. 96. 

The pabUo dezlvss soma bsasat 
from almost e vmf y aot performed by 
city employees in conduct of city's 
business, but such incidental benefit 
IS not sufflcient to make the act a 
governmental function as distin¬ 
guished from a corporate or prop¬ 
rietary function.—^Petersen v. City of 
Gibson, 64 N.H.2d 79, 822 Ul.App. 
97. 

21. Mo.—Cook V. E:ansa8 City, 214 
S.W.2d 480—Connelly v. City of 
Sedalla, 2 S.W.2d 632, 222 Mo.App. 
109. 

NT.J.—^Lennen v. Town of Belleville, 

. 189 A. 662, 117 N.J.Law 466. 

Ohio.—^Leisgang v. City • of Cincln- i 
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nati, 16 N.B.2d 158, 67 Ohio App. 
618. 

48 C.J. p 938 note 66. 

Secretary of chamber of commerce 
In charge of municipal fair is an 
agent of the municipality so as to 
render It liable for his tortious con¬ 
duct—Scroggins v. City of Harlin¬ 
gen, 112 S.W.2d 1036, 181 Tex. 287. 

22. Wis.—^Klttredge v. Milwaukee. 
26 Wis. 46. 

48 C.J. p 938 note 69. 

23. N.H.—Gilman v. City of Con¬ 
cord, 195 A. 672, 89 N.H. 182. 

43 C.J. p 941 note 84. 

To. MhssaohuettB 

(1) Exemption from liability ha.<i 
by some cases been based on lack 
of municipal control over the agents 
whose conduct constitutes the 
ground of suit sounding in tort.— 
Reitano v. City of Haverhill, 34 
N.E.2d 666, 309 Moss. 118—43 CJ. 
P 941-note 84 [b] (1). 

(2) On the other hand, it has 
been held that the exemption from 
liability for the acts of public officers 
in the performance of a public duty 
does not rest on any Idea of want 
of control' by the munioipallty, but 
on the nature of the duty performed. 
—^Butman v. Newton, 60 N.B. 401, 
179 Mass. 1, 88 Am.S.R. 849. 

24L U.S.—^Barnes v. District of Col¬ 
umbia, D.C., dji, U.S. 540,. 23 L.Bd. 
440. 

43 C.J. p 988 note 70 ., 
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full and exclusive power in particular matters, and 
whose duties are purely municipal and corporate, 
acts as an agent of the corporation,although 
such board is independent of any control on the 
part of any other municipal department,and the 
board is created, or the particular work is provided 
for, by separate statute and, where powers and 
duties of municipal officers in particular matters 
which they exercise as agents of the municipality, 
as distinguished from public duties or those which 
are exercised by persons acting as purely public offi¬ 
cers, are by statute transferred to the exclusive ju¬ 
risdiction of a particular board created by the stat¬ 
ute, such board still acts in these matters as the 
agent of the municipality and not as a public offi- 
cer.28 The legislature may, however, abrogate the 
general rule and provide that all actions brought be¬ 
cause of acts or omissions of a municipal depart¬ 
ment shall be brought against that department, and 
not against the municipality.*® 

De facto officers. It has been held that a mu¬ 
nicipal corporation is not liable for the wrongful 
act of one holding an office for which he has not 
■qualified by giving bond as required by law.®® 

Presumption of agency. It has been held that, in 
the absence of evidence to the contrary, it will be 
presumed that persons doing municipal work are 
agents of the municipality.®^ 


§ 759 

§ 759. -Public and Independent Officers, 

Boards, Etc. 

A municipal corporation It not liable for the tortious 
conduct of boards, offleert, or employees who are In- 
dependent of It and represent the state or who are 
charged with a duty prescribed by law and from which 
the municipality derives no corporate benefit. 

It may be laid down as a general rule that a mu¬ 
nicipal corporation is never liable for the torts of 
officers or agents who represent the state in the ad¬ 
ministration of its general governmental powers, 
and not the municipality in its local powers or func¬ 
tions.®® In other words, where an injury results 
from the wrongful act or omission of an independ¬ 
ent officer, board, commissioner, or the like, or their 
employees, charged with a duty prescribed and lim¬ 
ited by law, and from which the municipality de¬ 
rives no special advantage in its corporate capacity, 
they are not treated as the servants or agents of 
the municipality in the performance of these duties, 
but are held to be the servants or agents of, and 
controlled by, the law, and for their acts or omis¬ 
sions the corporation will not be liable,®® even 
though the duty is imposed on the city government 
itself or the officers thereof who are designated by 
the state for the purpose of performing purely pub¬ 
lic duties and who may be its agents or servants for 
other purposes,®4 and although the officer or serv¬ 
ant has in charge, and the negligence is in the use 
of, corporate property,®® and irrespective of wheth¬ 
er or not the exercise of authority granted by the 
state legislature is for profit.®® Where, however. 
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35. Iowa.—Miller Grocery Co. v. Des 
Moines, 192 N.W. 806, 195 Iowa 
IS'ID, 28 A.L.IL 815. 

43 C.J. p 939 note 71. 

Bureau of bnllfltny 
N.T.—Oeters v. City of New York, 
1 N.E.2d 466. 270 N.T. 364. 

36. Minn.—^Kleopfert v. Minneapolis, 
100 N.W. 669, 93 Minn. 118. 95 
N.W. 908, 90 Minn. 168. 

48 C.J. p 939 note 72. 

37. Iowa.—^Miller Grocery Co. v. Des 
Moines. 192 N.W. 806, 105 Iowa 
1310, 28 A.L.R. 816. 

43 C.J. p 939 note 73. 

3a Mass.—^Norton v. New Bedford, 
43 N.EL 1034, 166 Mass. 48. 

N.H.—^Lockwood V. Dover. 61 A. 82, 
78 N.H. 209. 

43 C.J. p 989 note 74. 

39, N.T.—Henry v. Saratoga 

Springs,' 166 N.T.S. 942. 171 App. 
Div. 827. 

30l Me.—^Rounds v. Bangor. 46 Me. 
541, 74 i^.D. 469. 

31. 111.—Ckiesvo V. Brophy, 79 111. 
277. 

43 aj. p 940 note 78. 


aa WllB.—^Flynn ▼. City of Hauk- 
auxia. 6 N.W.2d 754. 241 Wis. 168. 

43 C.J. p. 940 note 79. 

Dlsoharge of flrowozks 
Mayor, in granting permit for al¬ 
leged unlawful discharge of fire¬ 
works within city limits on property 
not authorized under statute for 
such use, acted as an arm of state 
pursuant to power granted to him by 
state to carry out public policy of 
state declared by the statute, and 
was not an agent of city, and. hence, 
mayor’s act in granting permit did 
not obligate city for damages re¬ 
sulting from a lire allegedly caused 
by explosion of the fireworks.—^Flynii 
V. City of Kaukauna, supra. 

33. La.—^Harrison v. Louisiana 
Highway Commission. 186 So. 854, 
191 La. 839—Barnett v. City of 
Opelousas. App.. 13 So. 2d 788. 

Mass.—Carroll v. Cambridge Electric 
Light Co., 48 N.E.2d 840, 812 Maas. 
89—Ryder v. City of Taunton. 27 
N.E.2d 742, 306 Mass. 164—Dad- 
darlo V. City of Pittsfield, 17 N.E. 
2d 894. 101 Mass. 562—New Eng¬ 
land Trust Co. V. City of Boston, 
15 N.E.2d 265, 300 Mass. 821— 
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Bradley v. City of Marlboro, 6 
N.E.2d 439, 296 Mass. 253—Galas- 
si Mosaic ifib Tile Co. v. City of 
Boston, 4 N.E.2d 291, 296 Mass. 
544. 

48 C.J. p 940 note 80. 

Municipal recorder or Justice of 
the peace is not servant or agent of 
municipality for whose wrongful acts 
liability might arise under doctrine 
of respondeat superior.—Lennen v. 
Town of Belleville. 189 A, 662, 117 
N.J.Law 466. 

34i Mass.—^Hennessey v. New Bed¬ 
ford. 26 N.E. 999. 158 Mass. 260. 
N.T.—^Theall v. Yonkers. 21 Hun 
266. 

43 C.J. p 941 note 81. 

85. Mich.—^Nicholson v. Detroit. 88 
N.W. 696. 189 Mich. 246, 56 L.R.A. 
601. 

N.T.—Maxmilian v. New York, 62 
N.Y. 160. 20 A'm.R. 468. 

36. Mass.—^Reitano v. City of BEa- 
verhill, 34 N.E.2d 665, 809 Maas. 
118. 

Duties detlned by legislature 
A municipality can exercise ho 
direction or control over those'whose 
duties have been defined by the 
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the officer or agent is employed by the corporation 
to carry out particular work on its own account and 
is not acting independently to perform the duty cast 
on him by the law, he is held to act as the agent of 
the corporation and it will be responsible for his 
conduct and it is not material in such a case 
whether the undertaking in fact proved profitable.38 
Where, in exercising a power of a private nature, 
the corporation employs as an agency a public body 
which itself is not vested with independent power in 
respect of the particular matter, the corporation 
will be liable for the acts of such body.^^ 

§ 760. -Manner of Appointment and 

Payment of Officer as Affecting 
Authority 

The manner of aelectfon and payment of an officer 
or employee does not necessarily control In determining 
municipal liability for his tortious conduct. 

The fact that officers, employees, or boards are 
selected by a municipality will not render it liable 
for their tortious conduct if they are not acting as 
representatives of the municipal corporation,^8 and, 
conversely, a municipal corporation may be held re¬ 
sponsible where they did represent it despite the 
fact that they were elected by the people,^! or ap¬ 
pointed by other than the municipal authorities.^^ 


In other words, the character of the agent’s or offi¬ 
cer’s tenure does not affect municipal liability.^8 
It has also been held that questions of liability are 
not controlled by the fact that the appointment was 
irregular,or by the source from which the offi¬ 
cer’s compensation is drawn.^® 

§ 761. Scope of Authority or Employment 

A municipal corporation Is not liable for the tortious 
conduct of Its officers and employees In matters beyond 
the scope of their authority or employment. 

It is a general rule that a municipal corporation is 
not liable for the unauthorized acts of its officers 
or employees,and that it may not be compelled 
to respond in damages for their wrongful acts or 
omissions in matters beyond the scope of their 
employment,^^ or which are ultra vires.^* In oth¬ 
er words, in order to render a municipal corpora¬ 
tion liable for the acts of its agents, it must ap¬ 
pear that such acts were expressly authorized by 
the municipal government or that they were per¬ 
formed bona fide in pursuance of a general au¬ 
thority to act for the municipality on the subject 
to which they relate.*® On the other hand, the 
municipal corporation may be held liable where 
the officer or employee was proceeding within the 
scope of his authority or employment,^® as where 


legislature, and. In absence of stat¬ 
utory provisions to contrary, a mu- 
nlcli^ity Is not liable for torts of 
public officers or for those of their 
agents or servants acting In dis¬ 
charge of public duties imposed on 
such officers, irrespective of whether 
exercise of authority granted by 
legislature Is for profit or otherwise. 
—Reitano v. City of Haverhill, supra. 

37. N.T.—Metzroth v. New York, 160 
N.H. €19, 241 N.Y. 470. 

43 C.J. p 942 note 85. 

38. Mass.—Collins v. Greenfield, 61 
N.E. 464, 172 Mass. 78. 

39. Ill.—Johnston v. Chicago. 101 
NJS. 960. 258 HI. 494, 45 L.R.A., 
N.S., 1167, Ann.Cas.l914B, 339. 

43 C.J. p 942 note 87. 

40. Neb.—Murray v. Omaha, 92 
N.W. 299, 66 Neb. 279, 103 Am.S.R. 
702. 

43 C.J. p 942 note 89. 

41. Minn.—^Fumell v. St. Paul, 20 
Minn. 117. 

43 C.J. p 942 note 89. 

42. Colo.—Denver v. Peterson. 36 F. 
1111, 5 Colo.App. 41. 

43 C.J. p 942 note 89. 

43. Mont.—Oozpns goxls cited In 
Johnson v. City of Billings, 64 P.2d 
679, 686, 101 Mont. 462. 

43 C.J. p 942 note 89. 

44. Ala.—Sheffield v. Harris, 14 So. 

857. 101 Ala. 664. | 


6 a.—^McWilliams v. Rome, 75 S.B. 
645, 138 6a. 581. 

45. Mont.—Gozpns Juris dted la 
Johnson v. City of Billings, 54 P.2d 
679, 686, 101 Mont. 462. 

43 C.J. p 942 note 91. 

46L Cal.—^Ravettlno v. City of San 
Diego, 160 P.2d 52, 70 Cal.App.2d 
37. 

Mo.—Corpus Juris dted la Connelly 
v. City of Sedalia, 2 S.W.2d 632, 
634, 222 Mo.App. 109. 

Tea—^Black v. Baker, 111 S.W.2d 
706, ISO Tex. 454. 

43 C.J. p 942 note 94. 

Duty Imposed oa public officer 
Where the duty is put by law on a 
public officer, by reason of which the 
corporation cannot be held respon¬ 
sible for his conduct, municipal of¬ 
ficers cannot act in such matters so 
as to bind the corporation, such act 
being beyond the scope of their 
authority.—^Hall v. Concord, 52 A. 
864, 71 N.H. 867, 68 D.RJL 465—43 
C.J. p 943 note 98. 

47. Ga.—^Newton v. City of Moultrie, 
148 as. 299, 39 Ga.App. 702. 

Ky.—City of Danville v. Vanarsdale, 
48 S.W.2d 5, 248 Ey. 838. 

Mont.—Lazlch v. City of Butte, 164 
P.2d 260, 116 Mont 386. 

Neb.—Southern Nebraska Power Co. 
V. Village of Deshler, 264 N.W. 462, 
180 Neb. 133. 

N.Y.—Downing v. City of Now York, 
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220 N.Y.S. 76, 219 App.Dlv. 444, af¬ 
firmed 157 N.B. 873, 246 N.Y. 697. 

48 C.J. p 942 note 94. 

48. Ga.—^Newton v. City of Moultrie, 
148 S.B. 299, 39 6a.App. 702. 
Mich.—^Bator v. Ford Motor Co., 267 
N.W. 906, 269 Mich. 648. 

Mo.—Thayer v. City of St. Joseph, 
64 S.W.3d 442, 227 Mo.App. 623. 
N.Y.—^Downing v. City of New York, 
220 N.Y.S. 76, 219 App.Dlv. 444, 
affirmed 167 N.E. 873, 246 N.Y. 697. 
43 C.J. p 933 note 1, p 934 note 2. 

The rule of nonliability of a mu¬ 
nicipality for tortious acts outside 
its charter powers is applicable lo- 
torts committed by municipality'B 
officers and agents on theory that act 
complained of is ‘‘ultra vires,” since 
municipality has no power to confer 
on officers and agents authority be¬ 
yond Its charter power.—Town of 
Palm Beach v. Vlahos, 16 So.2d 839, 
163 Fla. 781, modified on other 
grounds 16 So.2d 848, 164 Fla. 169. 

40. Tea—Corpus Juris dted la 
Christopher v. City of Bl Paso, 
Civ.App., 98 S.W.2d 394, 899, error 
dismissed. 

43 C.J. p 942 note 94. 

SO, Cal.—^Bauman v. City and Coun¬ 
ty of San FYanclsco, 108 P.2d 
989, 42 Cal.App.2d 144. 

Mont.—^Ladch v. City of Butte, 164 
P.2d 260. 116 Mont 286. 
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the act was not ultra vircs.^^ If acts relating to 
the proprietary function of the municipality are 
done by those having competent authority either by 
express action of the municipal government, or by 
necessary implication from the nature of their du¬ 
ties and functions, the rule respondeat superior ap¬ 
plies,^ ^ and the fact that a municipality lacks au¬ 
thority to authorize its officers and employees to 
do wrong will not absolve it from liability for their 
negligent or tortious acts in performance of its 
proprietary functions.®* In this connection the 
courts draw a distinction between acts which are 
absolutely ultra vires by reason of the municipal 
corporation having no power to act on the subject 
matter, and those which are in a sense ultra vires, 
where the body has jurisdiction of the subject mat¬ 
ter but, in the execution of its authority, trespasses 
■on the rights of others,®^ liability for the act of 
the officer or agent being universally denied in 
the first instance,®® but generally conceded in the 
latter.®® It has been said that a municipal cor¬ 
poration will be exempt from liability for injuries 
resulting from the performance by its officers and 
agents of unlawful or prohibited acts,®^ but may be 
held responsible for injuries caused by them in per¬ 
forming an authorized act in an unauthorized man¬ 
ner.®® The fact that an employee was acting be¬ 
yond the scope of his employment will not, it has 


been held, preclude liability of the city if he was 
at the time acting at the place of employment and 
if the municipality had such knowledge as would 
have permitted a reasonably prudent person to 
have anticipated the act and to have prevented it®® 

If the corporation authorizes action on the gen¬ 
eral subject matter, being within the scope of its 
corporate powers, the officer will in that case act 
as its agent and it will become responsible for his 
conduct, and that of his employees,®® and the mu¬ 
nicipality may be liable even when the act is per¬ 
formed contrary to instructions,®^ or in violation 
of specific statutory restrictions.®® 

Malicioris and unlawful acts. Where an officer 
or employee of a municipality was acting beyond 
the scope of his authority, the municipal corpora¬ 
tion may not be held liable for his conduct amount¬ 
ing to assault,®* false imprisorment,®^ fraud and 
deceit,®® malicious prosecution,®® or wrongfully 
suing out an injunction ;®7 but, where his conduct 
was within the scope of his general authority, the 
municipality may be held responsible.®* 

§ 762. Performance of Services for Others 
than Municipality 

Ordinarily a municipality Is not liable for the tortious 
conduct of Its employees where th y are act ng for 
others and not In the performance of municipal duties. 


N.T.—^Agoado V. Cohen, 264 N.Y.S. 
184, 234 App.Div. 37. 

51. Cal.—Ravettlno v. City of San 
Diego, 160 P.2(l 52, 70 Cal.App.2d 
37. 

Minn.—Clark v. City of Brainerd, 
298 N.W. 364, 210 Minn. 377. 
Acta In oompUanoe with duty 
Acts committed in compliance with 
a duty laid on a city hy law and by 
an officer specifically charged with 
the performance of that duty are 
not “ultra vires'* as to the city, and, 
therefore, the city may be held liable 
for the wrongful act of its officer in 
such connection.—^Burson v. City of 
Bristol. 10 S.B.2d 541. 176 Va. 63. 

52. Minn.—Boye v. Albert Lea, 76 
N.W. 1131, 74 Minn. 230. 

43 C.J. p 943 note 2. 

53L Mo.—Lucas v. City of XiOulsiana, 
App., l73 S.W.2d 629. 

64. Wash.—^Fordney v. King County, 
116 P.2d 667, 9 Wash.2d 646— 
Wendel v. Spokane County, 67 P. 
676, 27 Wash. 121, 91 Am.S.R. 
826. 

85. Wash.—^Fordney v. King County. 

115 P.2d 667, 9 Wa8h.2d 646— 
Wendel v. Spokane County, 67 P. 
576, 27 Wash. 121, 91 Am.S.R. 825. 

55, Wash.—Fordney v. King County. 

116 P.2d 667, 9 Wa8h.2d 646— 


Wendel v. Spokane County, 67 P. 
676, 27 Wash. 121, 91 Am.S.R. 825 

57. Fla.—^Avey v. City of West 
Palm Beach, 12 So.2d 881, 152 Fla. 
717—Brown v. Town of Bustis, 110 
So. 873, 92 Fla. 931. 

58L Fla.—^Avey v. City of West 
Palm Beach, 12 So.2d 881, 162 
Fla. 717. 

59. N.T.—^Rafsky v. City of New 
York, 12 N.Y.S.2d 560, 257 App. 
Div. 866. 

60i Maas.—Stoddard y. Winchester, 
82 N.B. 948, 157 Mass. 567. 

43 C.J. p 943 note 99. 

61. Mo.—^Barree v. Cape Girardeau, 
95 S.W. 330. 197 Mo. 382, 114 Am. 
S.R. 763, 6 L.R.A.,N.S., 1090. 

43 C.J. p 944 note 3. 

62. U.S.—Akron v. Bone, Ohio., 221 
P. 944, 947, 137 C.C.A. 514. 

48 G.J. p 944 note 4. 

63. Tex.—^Archer v. City of Cisco, 
Clv-App., 211 S W.2d 966. 

64. Fla.^—Swanson v. City of Ft 
Lauderdale, 21 So.2d 217, 156 Fla. 
720. 

Tex.—Swanson v. Nacogdoches, Civ. 
App., 161 S.W. 88. 

65. N.Y.—^Robinowitz v. City of 
White Plains. 280 N.Y.S. 106, 246 
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AppDlv. 786, affirmed 200 N.B. 60, 
269 N.Y. 670. 

Wls—^^Valsman v. Wagner, 278 N.W. 
418, 227 Wis. 193. 

60. Cal.—Norton v. Hoffmann, 93 
P.2d 250, 34 Cal.App.2d 189. 

Fla.—Swanson v. City of Ft. Lauder¬ 
dale, 21 So.2d 217, 156 Fla. 720. 
Or.—Town of Eagle Point v. Hans- 
com, 252 P. 399, 121 Or. 40. 

43 C.J. p 944 note 7. 

67. Idaho.—^Doyle v. Sandpoint 112 
P. 204, 18 Idaho 654, 32 L.RJL., 
N.S., 34, Ann.Gas.l912A 210. 

68 . N.C.—Mun'ck v. Durham, 106 
SE. 666, 181 N.C. 188, 24 A.L.R. 
538. 

Assault 

A municipality has been held liable 
for an assault committed by its of¬ 
ficer while acting in his capacity as 
agent of the corporation. 

N.Y.—Osipoff V. City of New York, 
36 N.E.2d 646, 286 N.Y. 422, 136 A. 
L.R. 1354. 

N.C.—Munlck v. Durham, 106 S.E. 

665, 181 N.C. 188, 24 A.L.R. 588. 
Ohio.—Schmelzer v. City of Colum¬ 
bus, 24 Ohio N.P.N.S. 90. 

43 C.J. p 944 note 10. 
rraod 

Me.—^Prest v. Farmington, 104 A. 

521, 117 Me. 848, 2 A.L.R. 1390. 

43 C.J. p 943 note 2 [b]. 
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Municipalities ordinarily are not liable for the 
wrongful acts of persons who may be in their em¬ 
ploy if such employees are not in the performance 
of duties or services for the corporation,®® or the 
relation of master and servant does not exist with 
respect to the particular work being done and out 
of the doing of which the injury occurred.^® The 
same rule applies where a public or municipal of- 
ficer,7i such as an engineer or surveyor,72 performs 
services for a private person and not for the cor¬ 
poration, and injury is occasioned by his careless¬ 
ness or unskillfulness, even though it was the duty 
of the officer to act when his services were required 
by such private persons.^® On the other hand, a 
municipal corporation which agrees to furnish the 
completed work through servants over whom it re¬ 
tains control is responsible for their negligence in 
the conduct of the work, although it is done for 
the ultimate benefit of another.74 

§ 763. Ratification of Unauthorized Acts, and 
Estoppel 

A munrcipal corporation may become liable by the 
adoption or ratification of acta which are beyond the 
powera of the agenta but within the acope of the corpo¬ 
rate powera. 


A municipal corporation may become liable by 
the adoption or ratification of acts which are be¬ 
yond the powers of the agents but within the scope 
of the corporate powers,7® although such unauthor¬ 
ized acts, in the manner performed, constitute a 
trespass ;7® and, if the work done was within its 
power, it may be estopped by its conduct to raise 
the defense of ultra vires, notwithstanding there 
has been a failure to comply with some regulation 
concerning the exercise of the power.77 Where, 
however, municipal authorities have no power to- 
authorize an act to be done, it being ultra vires, 
neither have they the power to adopt it after its 
commission.7® Where the act is of a governmental 
character for which a municipality is not liable, 
it has been held that no liability can arise by rati- 
fication,7® waiver,®® or agreement.®^ Under these 
rules the assumption by the municipality of the 
defense of one of its officers in a matter involving 
such acts will not render the municipality liable.®^ 

§ 764. Performance of Contract with Munici¬ 
pality In General 

Liability of a municipal corporation with respect 


68 . Miss.—^Butler ▼. Oxford, 13 So. 
626. 69 Mi88 . 618. 

Vt.—^Palmer v. St Albans. 18 A. 669, 
60 Vt 427, 6 AIK1.S.R. 125. 

7a Mich.—Whealy v. Imlay City, 
126 N.W. 714, 161 Mich. 499. 

43 G.J. p 944 note 14. 

Acts of Independent contractors see 
Infra 9S 765-767. 

71- Mich.—Gray v. Detroit 71 N.W. 

1107, 118 Mich. 657. 

48 C.J. p 944 note 16. 

71. Ean.—^Kansas City v. Brady, 34 
P. 884. 62 Kan. 297, 39 Am.S.R. 849, 
36 P. 726, 63 Kan. 812. 

43 C.J. p 945 note 16. 

Approval of en^rlneer 
The direction, in order grantlnff 
electric llffht company location for 
oonduit In street, that kind and 
quality of material used in construc¬ 
tion aad exact locations should be 
under the direction and to the satis¬ 
faction of city ensrineer and superin¬ 
tendent of streets and approved by 
them, did no more than make such 
officials agents of the board of aider- 
men In the matter for whose acta 
the city was not liable since the 
board was an Independent agency. 
The authority confided to the city 
engineer and the superintendent of 
streets with respect to exact loca¬ 
tion meant no more than that they 
should see that the ducts or conduits 
were laid in the **exact loeatlons" 
granted.—Carroll y. Cambridge Bleo- 


trio Light Co., 43 N.E.2d 340, 312 
Maaa 89. 

73. Iowa.—^Waller v. Dubuque, 29 
N.W. 466, 69 Iowa 541. 

Kan.—^McCarty v. Bauer, 8 Kan, 237. 

74. U.S.—^Tatsuuma Klsen Goshl 
Blaisha v. Seattle, D.C.Wash., 287 
F. 289. 

43 C.Jr. p 945 note 18. 

7 B. Neb.—Omaha v. Croft, 82 N.W. 

120, 60 Neb. 67. 

43 C.J. p 945 note 20. 

Aooeptaaoe of benefits as ratifica¬ 
tion. 

Okl.—Oklahoma City v. Hill, 60 P. 
242, 6 Okl. 114. 

W.Va.—^Boyer v. Kanawha County 
Ct.. 114 S.B. 750, 92 W.Va. 424. 
Ratification not shown 
Iowa.—Rehmann v. City of IDes 
Moines. 216 N.W. 067, 204 Iowa 798, 
65 A.L.R. 430. 

Mo.—Connelly v. City of Sedalla, 2 
S.W.2d 632, 222 Mo.App. 109. 

48 C.J. p 946 note 20 [d]. 

7a Wash.—^Fordney v. King Coun¬ 
ty, 115 P.2d 667, 9 Wash.2d 546— 
Wendel v. Spokane County. 67 P. 
676, 27 Wash. 121, 91 Ajn.S.R. 825. 
43 C.J. p 946 note 21. 

77. Maas.—Norton v. New Bedford, 
43 N.E. 1034, 166 Mass. 48. 

43 aj. p 945 note 22. 

7 a N.T.—^Roblnowltz v. City of 
White Plains. 280 N.T.S. 106. 245 
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APP.D1V. 784, affirmed 200 N.B. 60,. 
269 N.T. 670. 

48 C.J. p 945 note 23. 

78. Ga.—Brown v. City of Union 
Point, 183 S.B. 78, 62 Ga.App. 212. 
Miss.—Bates v. City of McComb, 17 9> 
So. 737, 181 Miss. 336. 

43 C.J. P 946 note 26. 
sa Tex.—^Dickerson v. State, Civ. 
App., 169 S.W.2d 1005, error grant¬ 
ed. 

81. Tenn.—Nashville Trust Co. v. 
City of Nashville, 188 S.W.2d 342, 
182 Tenn. 545. 

Lack of power 

A city is without power to enter 
into a contract rendering It liable for 
the negligence of its servants in the 
exercise of a governmental function. 
—^Nashville Trust Co. v. City of 
Nashville, supra. 

Statute as not chaagliig rule 

Statute authorising city to procure 
insurance to protect city and its offi¬ 
cers and employees from liability did 
not confer power to make as^reement, 
contained in policy, that neither city 
nor Insurer would assert defense In 
action to recover for negligence of 
employees of city, that Injuries In¬ 
volved were sustained while city was 
engaged in performance of govern¬ 
mental function.—^Pohland v. City of 
Sheboygan. 27 N.W.2d 736, 251 Wis. 
20 . 

82. Mass.—^Buttrlck v. Lowell, 1 Al¬ 
len 172, 79 Am.D. 721. 

43 C.J. p 946 note 27. 
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to the construction and maintenance of public im¬ 
provements and works is discussed infra § 768. 

Examine Pocket Parts for later cases. 

§ 765. Independent Contractors 

The liability of the municipality for the acts 
-of an independent contractor is discussed infra § 
766. 

Examine Pocket Parts for later cases. 

§ 766. -Liability of Municipality 

a. In general 

b. Exceptions and qualifications 
* c. Stipulations as to liability 

d. Particular matters 

a. In General 

Ordinarily a municipal corporation Is not liable for 
the torts of an Independent contractor or his employees. 

The general rule is that a municipal corporation 
is not liable for injuries caused by the negligence 
or wrongful acts of an independent contractor or 
his employees,S3 and that the doctrine of re¬ 
spondeat superior is inapplicable to such a case.s^ 

Duty to servant of contractor. A municipal cor¬ 
poration does not owe to the employees of a con¬ 
tractor the duty to furnish them a safe place to 
work;®® nor does it owe them any duty to pro¬ 
vide a competent employer.®® It has been held 
that a municipality which engages a contractor 
to deliver material to it is under no obligation 
to a servant of the contractor, except the obliga¬ 
tion that every one is under to a person lawfully 
on or adjacent to his premises, to use the care of 
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an ordinary person to avoid injuring him.®^ Where, 
however, a municipality supervises work of a sub¬ 
contractor so as in effect to occupy the position of 
a general contractor, and knows that employees of 
the subcontractor have done their work so negli¬ 
gently as to occasion danger to a fellow employee, 
the municipality owes the same duty to the em¬ 
ployees of the subcontractor as it would to its own 
employees to interfere and take steps to remove the 
danger.®® 

Test of relationship. In accordance with the gen¬ 
eral rules discussed in Master and Servant §§ 3 
(2)-^(9), the right to control the method of doing 
the work affords the principal test by which to 
determine whether one engaged a municipality 
to perform work is or is not an independent con¬ 
tractor for whose tortious conduct the municipal¬ 
ity may not be held responsible.®® Where the 
municipality retains control over the manner of 
doing the work or the men employed, the relation 
of master and servant arises between it and the 
contractor, and the doctrine of respondeat superior 
applies in such cases,®® although the control is 
not actually exercised;®^ and the same rule is 
applied where by charter provision or statute the 
work is required to be done under the charge of 
a particular officer of the municipality.®® On the 
other hand, where control of the workmen and 
operations is confided to the contractor, he will 
be regarded as so far independent as to preclude 
application of the doctrine of respondeat superior,®® 
and the corporation will not be liable for the neg¬ 
ligent performance of a contract 1^ an independ¬ 
ent contractor or for the acts of his servants, even 
if the work is done under the direction of an offi¬ 
cial authorized to inspect it and vested with all 


83. n.S.—J. B. McCrary Engineering 
Co. V. White Coal Power Co., C.C.A. 
N.C., 86 F.2d 142. 

Arlz.—City of Phoenix v. Parker, 67 
P.2d 226, 49 Arlz. 382. 

JjtL —Trotter V. Town of Olenmora, 
App., 2 So.2d 610—^Petrlch v. New 
Orleans City Park Improvement 
Ass'n, App., 188 So. 199—Corpu 
Juris olted Ui Todaro v. City of 
Shreveport, App., 170 So. 366, 361i 
modified on other grounds 174 So. 
Ill, 187 La. 68. 

Miss.—City of Laurel v. Ingram, 114 
So. 881, 148 Miss. 774. 

N.T.—Gambon v. City of New York, 
271 N.Y.S. 244, 151 Mlsc. 201. 

N.C.-—Drake v. City of Asheville, 188 
S.E. 848, 194 N.a 6. 

48 C.J. p 946 note 88. 

delation held not to exist 

Pa.—^Meyers v. Philadelphia. '66 A. 
261, 217 Pa, 169, 10 L.RJL,N.S.. 678. 

48 aJ. p 946 note 82 [a]. | 


84. La.—^Todaro y. City of Shreve¬ 
port, App., 170 So. 36'6, modified on 
other grounds 174 So. Ill, 187 La. 
68 . 

Wls«—Strohmaler v. Wisconsin Gas 
& Electric Co., 253 N.W. 798, 214 
Wis. 664. 

85. N.T.—Miller v. Bochester, 188 N. 
Y.S. 334, 196 APP.D1V. 863. 

SOL Mo.—Salmon v. Kansas City, 146 
S.W. 16, 241 Mo. 14. 89 L.B^,N.S., 
828. 

87. N.T.—McMullen v. New York, 93 
N.Y.S. 772, 104 App.Div. 887. 

8 a N.Y.—^Thorsen v, Slattery Con¬ 
tracting Co., 71 N.Y.S.2d 77, 272 
App.Dlv. 931. 

80, N.C.—Drake v. City of Asheville, 
188 S.E. 843, 184 N.C. 6. 

Wls.—^Kuehn v. City of Milwaukee, 
66 N.W. 1030, 92 Wls. 263. , 


As to details 

‘Tndependent contractor" Is person 
employed to perform work on terms 
that he Is to be free from municipal 
employer’s control regarding manner 
of executing details.—Shope v. City 
of Billings, 278 P. 826, 86 Mont 802. 

90. Okl.—Tulsa V. McIntosh, 215 P. 
624, 90 Okl. 60. 

Pa.^—Scott V. City of Erie, 147 A. 68, 
297 Pa. 344. 

Tex.'^<!ity of Beaumont v. Dougher¬ 
ty, Civ.App., 298 S.W. 631, affirmed, 
Com.App., 9 S.W.2d 1030. 

43 C.J. p 948 note 66. 

91. Ill.—HamlU V. Terrltllll, 195 Ill. 
App. 174. 

92. Wls.—^Harper v. Milwaukee, 30 
Wis. 866. 

48 C.J. p 948 note 67. 

93. Wls.—Strohmaler v. Wisconsin 
Gas & Electric Co., 253 N.W. 798, 
214 Wls. 564. 
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powers necessary to secure compliance with the con¬ 
tract, but with no authority to control the men 
or the manner of their work, such power of direc¬ 
tion referring merely to the result of the work.®^ 

Federal agency. The relationship of a federal 
agency to a municipality for which it does work is 
analogous to that of an independent contractor 
where the municipality exercises no supervision or 
control over the work,®5 and in such a case the 
municipality is not liable for damages to a third 
person caused by negligence in the performance 
of the work by the federal agency,^® in the ab¬ 
sence of a showing that the work is inherently 
dangerous,®^ or unlawful,®® or that the munici¬ 
pality owed a contractual or defined legal duty 
to the injured party in the performance of the 
work.®® 


b. Exceptions and Qnalificatioiui 

(1) In general 

(2) Nondelegable duties 

(1) In General 

A municipal corporation may not avoid liability for 
the torts of an independent contractor where the woik 
contemplated Is Intrinsically or necessarily dangerous, 
or where the case falls within some other exception to- 
the general rule of nonliability. 

The general rule of nonliability of a municipal¬ 
ity for the acts of an independent contractor has 
no application where the work contracted to be 
performed will, in its progress, however careful¬ 
ly or skillfully executed,^ be necessarily or in¬ 
trinsically dangerous,^ or create a nuisance,® al¬ 
though the municipality may be held immune’where 
the nuisance is unnecessarily caused by acts of the 


84. N.Y.—Capitol Trust Co. v. City 
of Schenectady, 231 N.Y.S. 119, 133 
Mlsc. 56. 

48 C.J. p 948 note 58. 

95. Okl.—^Butler v. Civic Gas Co., 
188 P.2d 843. 199 Okl. 697—Okla¬ 
homa City V. Caple, 105 P.2d 209. 
187 Okl. 600. 

Olty employees becoming part of 
Works Progress Administration, 
orffoolsatlon 

Technical employee detailed to the 
Works Progress Administration In 
prosecution of street improvement 
project In city became a part of the 
Works Progress Administration's 
working organization, even though 
paid by the city.—Butler v. Civic | 
Gas Co.. 188 P.2d 843, 199 Okl. 697. 

98i La.—^Trotter v. Town of Glen- 
mora, App.. 2 So.2d 510. 

Okl.—^Butler v. Civic Gas Co., 188 
P.2d 843, 199 Okl. 697—Oklahoma 
City V. Caple, 105 P.2d 209, 187 
Okl. 600. 

acnnlcipallty merely sponsoring proj. 
eot 

Where the only part town exer¬ 
cised in laying of gas lines by Works 
Progress Administration was to 
sponsor project, to designate streets 
on which lines were to be laid, to in¬ 
spect piping to ascertain Its efficien¬ 
cy, and to pay a small part of total 
cost, the Admlnlstiatlon was an “in¬ 
dependent contractor,'* and town was 
not liable for its negligence, if any, 
in piling pipe in or near street, caus¬ 
ing injuries to pedestrian who 
stumbled over pipe.—Trotter v. Town 
of Glenmora, IsuApp., 2 So.2d 610. 
Place of work becoming unsafe 
City for which sewer ditch was 
built by Civil Works Administration 
was required to furnish and main¬ 
tain a reasonably safe place to work, 
but this duty did not extend to 
changes or conditions caused or 
created by the progress of the ditch¬ 
ing operations, since Civil Works 


Administration occupied position of 
an Independent contractor, and city 
was not guilty of primary negligence 
so as to render it liable to Civil 
Works Administration employee in¬ 
jured as result of cave-ln caused by 
the leak.—Oklahoma City v. Caple, 
105 P.2d 209, 187 Okl. 600. 

Lack of iLOtloe 

A city was not liable for injuries 
to seven-year-old boy who stumbled 
over loose boards placed on sidewalk 
by contractor who obtained a permit 
from city for a construction on be¬ 
half of building owners even If con¬ 
tractor were city's agent, where the 
most that could be said as result¬ 
ing from the agency would be con¬ 
structive notice of defect, and stat¬ 
ute requires actual notice on part of 
city as prerequisite to liability.— 
Lazlch V. City of Butte, 154 P.2d 
260, 116 Mont. 386. 

97. Okl.—^Butler v. Civic Gas Co., 
188 P.2d 843, 199 Okl. 697—Okla¬ 
homa City V. Caple, 105 P.2d 209, 

187 Okl. 600. 

Work held not inherently dangerous 
The excavation of a sewer ditch 
was not “inherently dangerous work'' 
so as to render city liable as prin¬ 
cipal contractor to Injured Civil 
Works Administration employee for 
negligence of the Civil Works Ad¬ 
ministration as independent contrac¬ 
tor in the performance of the work. 
—Oklahoma City v. Caple, supra. 

98. Okl.—^Butler v. Civic Gas Co., 

188 P.2d 843, 199 OkL 697—Okla¬ 
homa City V. Caple, 105 P.2d 209, 
187 Okl. 600. 

99. N.Y.—Satre v. City of New York, 
38 N.Y.S.2d 640, 266 App.Div. 263. 

Okl.—^Butler v. Civic Gao Co., 188 
P.2d 848, 199 Okl. 597—Oklahoma 
City V. Caple, 105 P.2d 209, 187 
Okl. 600. 

Partlolpation with agency 

(1} Where person was injured by 
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fall into excavation made in connec¬ 
tion with street Improvement, al¬ 
though work was done by a federal 
agency, which hired the employees 
and paid the labor cost, but borough 
paid for material used in the under¬ 
taking and work was supervised by 
borough, borough was answerable for 
injuries, since borough and agency 
were engaged in a Joint enterprise.— 
Reardon v. Borough of Wanoque, 41 
A.2d 379, 182 N.J.Law 636. 

(2) A City which supplied the ma¬ 
terial, plans, and supervision for 
street repair project could not avoid 
liability for injuries sustained by 
child when her dress ignited from 
open flare left burning in street, on 
ground that repair work including 
the placing of flares, was done by 
the federal Works Progress Admin¬ 
istration.—Gllligan v. City of Butte, 
166 P.2d 797, 118 Mont. 860. 

1 . Ill.—Chicago v. Murdock, 72 N.E. 
46, 212 Ill. 9, 103 Am.S.R. 221. 

43 C.J. p 947 note 39. 

2 . Ill.—Macer v. O'Brien, 190 N.B. 
904, 366 Ill. 486—Hadraba v. Sani¬ 
tary Dlst. of Chicago, 33 N.B.2d 
627, 809 llLApp. 577—Baker v. S. A. 
Healy Co., 24 N.E.2d 228, 802 111. 
App. 634. 

Mo.—Stocker v. City of Richmond 
Heights, 132 S.W.2d 1116, 236 Mo. 
App. 277. 

43 C.J. p 947 note 40. 

Municipal liability for injuries re¬ 
sulting from blasting operations 
by Independent contractor see Ex¬ 
plosives S 8 e. 

a N.Y.—^Murphy v. New York, 112 
N.Y.S. 807, 128 App.Dlv. 463, modl- 
fled on other grounds 96 N.E. 409, 
203 N.Y. 106. 

N.C.—Bailey v. Winston, 72 S.E. 966, 
157 N.C. 262. 

48 C.J. p 947 note 41. 

Liability of municipal corporation for 
nuisance generally see infra I 770. 
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independent contractor;^ where the performance 
of the contract in the ordinary mode necessarily 
or naturally results in the injury complained of,^ 
unless precautionary measures are taken where 
the work is itself unlawful or involves a trespass 
where the municipality is negligent in employing 
an incompetent contractor,8 or in furnishing defec¬ 
tive plans and specifications for the work;8 or 
where, after notice of the defect or danger result¬ 
ing from the contractor’s negligence, the municipal¬ 
ity fails to take proper measures to remedy the 
defect.!® 

Invalid contract It has been held that, where 
the contract for the work is invalid, the nonliabil¬ 
ity rule does not apply.!! Qn the other hand, lack 
of a legally enforceable contract between the mu¬ 
nicipality and one employed as an independent 
contractor to do work has been held not to alter 
the status or relationship of the parties as re¬ 
spects the conduct of the work and the nonliability 
of the municipality for negligence in its perform- 
ance.!8 

Contractual assumption of liability. A munici¬ 
pality cannot invoke the rule of nonliability for the 
acts of an independent contractor where it has 
expressly agreed to pay property owners for all 
damages sustained;!® but, where such stipulation is 


made by municipal officers without authority to 
do so, the municipality is not liable.!^ 

Abandonment, completion, or acceptance of work. 
Where the contractor abandons the work and the 
municipality resumes control, it will be liable for 
injury thereafter resulting from the work done.!® 
Where the work is completed and accepted, the mu¬ 
nicipality is liable for injuries caused by defects 
due to the negligence of the contractor.!® 

(2) Nondelegable Duties 

Ordinarily a municipal corporation will be held liable 
for injuries resulting from the tortious conduct of an 
independent contractor In the performance of the mu¬ 
nicipality’s nondelegable duties. 

By way of exception to, or qualification of, the 
general rule according immunity to a municipal¬ 
ity for the torts of an independent contractor, it 
is generally held that a municipal corporation on 
which a positive duty is imposed by law cannot 
evade responsibility by delegating such duty to an 
independent contractor, and that it will be liable 
for the negligence of such contractor in the per¬ 
formance of the work;!7 and the same liability 
is incurred by the municipality where the work is 
done pursuant to a special franchise or charter 
power.!® On the other hand, where the tortious 
conduct of the contractor is collateral to the work 


4i Iowa.—^Duncanson v. City of 
Fort Dodg-e, 11 N.W.2d 583, 233 
Iowa 1326. 

Buznliig' BTarbaga 

Where city had arrangement with 
farmer whereby city hauled to farm 
residence garbage, part of which 
farmer fed to his hogs* and farmer 
acted Independently of city In handl¬ 
ing of garbage, under evidence, city 
was not liable for alleged nuisance 
caused by smoke of burning garbage. 
—^Duncanson v. City of Fort Dodge, 
supra. 

& Ky.—^Louisville v. Shanahan, 66 
S.W. 808, 22 Ky.L. 163. 

43 C.J. p 947 note 42. 

a Mo.—^Broadwell v. Kansas City, 
76 Mo. 218, 42 Am.R. 406. 

48 C.J. p 947 note 43. 

7. Mo.—^Abercrombie v. Kansas 
City, 181 S.W. 129, 149 Mo-App. 
539. 

48 C.J. p 947 note 44. 

8 - Conn.—^Barnes v. Waterbury, 74 
A. 902, 82 Conn. 618. 

8 . Ind.—Julius Keller Constr. Co. 
V. Herkless. 109 N.B. 797, 69 Ind. 
App. 472. 

Wash.—Potter v. Spokane, 116 P. 
176, 63 Wash. 267. 

IQ. Ill.—Macer v. O’Brien, 190 N.E. 

904, 866 lU. 486. 

48 aj. p 947 note 47. 


' Ylbratloas 

Where city had notice that In¬ 
dependent contractor employed by li¬ 
censee to replace damaged pavement 
used method of breaking up street 
paving which caused vibrations dan¬ 
gerous to abutting property, city's 
failure to stop use of such method 
rendered It liable for cracking of 
walls and plastering of house caused 
after notice.—^Macer v. O'Brien, su¬ 
pra. 

11. Pa.—^Hepburn v. Philadelphia, 
24 A. 279, 149 Pa. 336. 

43 aj. p 947 note 62. 

18. Ga.—^Edmondson v. Town of 
Morven, 152 S.B. 280, 41 Ga.App. 
209. 

Iiaok of bond 

Independent contractor’s failure to 
execute bond to city, as required by 
statute, prevented the contract from 
being legally enforceable but did not 
make city liable for damages Arom 
contractor’s negligence.—^Edmondson 
V. Town of Morven, supra. 

13. Ind.—^Leeds v. Bichmond, 1 N.E. 
711, 102 Ind. 372. 

Ky .—^Frankfort v. Jones, 269 S.W. 
826, 207 Ky. 289. 

I4i Mass.—Sampson v. Boston, 87 
N.B. 177, 161 Mass. 288. 
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15. N.T.—Vogel V. New York, 92 
N.T. 10, 44 Am.B. 849. 

43 C.J. p 951 note 78. 

16. Md.—^Thlllman v. Baltimore, 78 
A. 722, 111 Md. 181. 

43 C.J. p 951 note 79. 

17. U.S.—Kelley Island Lime & 
Transport Co. v. City of Cleveland, 
D.C.Ohio., 47 F.Supp. 633. 

Ga.—City of Rome v. Stone, 167 S.B. 
325, 46 Ga.App. 259. 

Ind.—City of Gary v. Bontrager 
Const Co., App., 47 N.E.‘2d 182, 113 
Ind.App. 151. 

Ky.—Games' Adm’x v. City of Bowl¬ 
ing Green, 32 S.W.2d 848, 235 Ky. 
800. 

La.—Todaro v. City of Shreveport, 
App., 170 So. 356, modified on other 
grounds 174 So. Ill, 187 La. 68. 

Mo.—^Lewls V. Kansas City, 122 S.W. 
2d 852, 233 Mo.App. 341. 

N.J.—Reardon v. Borough of Wajia- 
que, 28 A.2d 54, 129 N.J.Law 18. 

N.T.—Central Park Plaza Corpora¬ 
tion V. City of New Yorlt 26 
N.Y.S.2d 241. 

S.C.—^Walsh V. Dawson Engineering 
Co., 157 S.E. 447, 159 S.C. 426. 

43 C.J. p 949 note 60. 

la N.J.—^Karpinski v. South River, 
88 A. 1073. 85 N.J.Law 208. 

Tex.—City of Beaumont v. Dougher¬ 
ty. Clv.App., 298 S.W. 631, affirmed 
Com.App.. 9 S.W.2d 1030. 

43 C.J. p 949 note 61. 
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undertaken, the fact that the municipality was un¬ 
der a positive and nondelegable duty in respect of 
such work will not impose liability on it, and the 
municipal corporation will retain its immunity from 
liability for the acts or omissions of the independ¬ 
ent contractor in respect of such collateral mat¬ 
ters.!® 

0 . Stipulations as to Liability 

A municfpal corporation may not by contract avoid 
liability for the torts of an Independent contractor In 
cases where It would otherwise be responsible. 

It is immaterial, as respects the primary liability 
of the corporation, whether it has or has not stip¬ 
ulated in the contract that proper precautions should 
be taken by the contractor for the protection of 
the public, and that he should be liable for acci¬ 
dents occasioned by his neglect. Such provisions 
will not relieve the corporation where it would be 
liable if they had been omitted;®® and neither the 
omission®! nor the insertion®® of such provisions 
will create liability. 

d. Paiticiilar Matters 

(1) In general 


(2) Sewers and drains 

(3) Streets 

(1) In General 

The general rules governing municipal liability for 
the wrongful acts or omissions of an Independent con¬ 
tractor have been applied in respect of sundry particular 
matters, such as collection and disposal of garbage, and 
construction or maintenance of water works and parks. 

The rules governing ihunicipal liability for the 
torts of an independent contractor have been ap¬ 
plied in respect of sundry particular matters,®^ 
such as the collection and disposal of garbage,®* 
construction and maintenance of water mains and 
waterworks,®^ and the maintenance and operation 
of parks and recreational facilities.®® 

(2) Sewers and Drains 

A municipality ordinarily Is not liable for tortious 
conduct of an Independent contractor In respect of mu¬ 
nicipal sewers and drains. 

Where a municipality lets a contract for the do¬ 
ing of the work in respect of sewers or drains,, 
the contractor to use his own method and means 
for the construction, the city is not liable for dam¬ 
ages resulting from the negligence of the contrac¬ 
tor in doing the work.'®7 xhis rule of nonliability 


19. N.T,—Satre v. City of New 
York, 88 N.Y.S.2d 640, 266 App. 
Div. 268. 

48 C.J. p 960 note 70. 

ao. Wash.—Aberdeen Constr. Co. v. 

Aberdeen, 147 P. 2, 84 Wash. 429. 

48 C.J. p 951 note 81. 
m. N.Y.—White V. New York, 44 
N.Y.S. 454, 15 App.Div. 440. 

22 . Ind.—Staldter v. Huntington, 
56 N.H. 88, 168 Ind. 854. 

Pa.—^Heldenwagr v. Philadelphia, 31 
A. 1063, 168 Pa. 72. 

48 C.J. p 951 note 83. 

23. Mont.-^hope v. City of Bill¬ 
ings, 278 P. 826, 86 Mont. 802. 

Construction of city hnlldlng 

One constructing city building was 
held “Independent contractor,” for 
whose negligence city was not re¬ 
sponsible,—^Drake v. City of Ashe¬ 
ville, 188 S.B. 843. 194 N.C. 6. 
UovlBg tank 

One moving tank for city and us¬ 
ing his own methods was “independ¬ 
ent contractor.”—Shops v. City of 
Billings, 278 P. 826, 85 Mont 302. 

9^ Miss.—City of Laurel v. Ingram, 
114 So. 881, 148 Miss. 774. 

48 C.J. p 946 note 82 [a] (3). 

City's right to oontraot 
Statutes do not impose on city, as 
agency of state, duty of operating in¬ 
cinerators, and city has right to con¬ 
tract with third persons for opera¬ 
tion.—^Manguno v. City of New Or¬ 
leans, La.App., 156 So. 41, 


Soavenger as indepen d e n t contractor 
“Where city employed city scaven¬ 
ger to remove and dispose of garbage 
and fixed charges to be paid for his 
services by property owners and by 
city, but retained no other control 
over him, place of dumping garbage 
being left to him, he was an *lnde- 
pendent contractor*, and city was not 
liable for damages for his dumping 
garbage on plaintiff's land.”—City of 
Laurel v. Ingram, 114 So. 881, 148 
Miss. 774. 

Trespass 

Knowledge of authorities that 
scavenger, independent contractor, 
was trespassing did not make city 
liable: and the fact that mayor 
undertook to stop trespcussing by 
scavenger did not make city liable, 
mayor having no right to direct 
scavenger where to dump garbage.— 
City of Laurel v. Ingram, supra. 

26. U.S.—J. B. McCrary Engineer¬ 
ing Co. V. White Coal Power Co., 
C.C.A.N.C., 36 P.2d 142. 

Wls.—Strohmaier v. Wisconsin Gas 
. & Electric Co., 253 N.W. 798, 214 
Wls. 664. 

32 C.J. p 946 note 32 [a] (2). 
Xndependent contractor role laap- 

N.Y.—Central Park Plaza Corpora¬ 
tion V. City of New York, 26 N.Y.S. 
2d 241. 

26: La.—Todaro v. City of Shreve¬ 
port, 174 So. Ill, 187 La. 68. 
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Flying golf haU 

La.—Petrich v. New Orleans City 
Park Improvement Ass’n, App., 188 
So. 199. 

mignarded ditch 

Where city engaged Independent 
contractor to repair electric light 
system in its public park, contractor 
dug unguarded ditch wherein electric 
wires were exposed, and seven year- 
old boy fell into ditch and was ser¬ 
iously injured by wires, city, al¬ 
though not liable for contractor’s 
negligence, was liable for Its own 
negligence in failing to maintain the 
park grounds in a reasonably safe 
oondillon.—^Lewls v. Kansas City, 122 
S.W.2d 852, 233 Mo.App. 841. 

27. Ind.—Seymour v. Cummins, 21 
N.E. 649. 119 Ind. 148, 5 L.B.A. 
126. 

N.Y.—^Van Lengerke v. New York,. 

184 N.Y.S. 882. 160 App.Div. 98. 
Liability of contractor see Infta 5 
891. 

Tnoidental conditions as to hours 
and pzoteotlon 

Relation between city and contrac¬ 
tor under contract to construct and 
complete storm sewer system Im¬ 
provements as PWA project in good, 
workmanlike manner, and to furnish 
at its own expense all necessary mar- 
terials, labor, and tools, was that of 
”prlncii>al’* and “independent con¬ 
tractor,” and not that of “master” 
and “servant,” notwithstanding con¬ 
ditions In contract as tp hours of 
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does not apply, however, where the work is done 
under the control and supervision of the munici¬ 
pality;** and, even where no supervision is actual¬ 
ly exercised, the municipality may be liable if it 
reserves the right to supervise,*® although it has 
been held, on the other hand, that the fact that a 
municipality reserves to itself the right to direct 
the work will not render the municipality liable if 
it never in fact attempts to direct it.*® Reserva¬ 
tion of the right to supervise and inspect for the 
purpose of seeing that the work conforms to con¬ 
tract specifications does not make the municipal¬ 
ity liable for the contractor’s negligence.*^ 

The defense of independent contractor is not 
available where the work of construction is in¬ 
trinsically dangerous** or creates a nuisance,** or 
the resulting injury is a hatural consequence of 
the doing of the work as contemplated,*^ or where 
the municipality has expressly agreed with an in¬ 
jured property owner to pay all damages of the 
nature of those sued for,** 

(3) Streets 

A municipality may be held responsible for Inju¬ 
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ries resulting from defects In Its streets occasioned by 
the work of an Independent contractor where there was 
a breach of the municipality’s nondelegable duty to safe¬ 
guard the traveling public by warning lights or barriers! 
or otherwise. 

The liability of a municipality in the case of 
nondelegable duties is especially applicable where 
injuries are caused by acts of contractors in per¬ 
forming work requiring excavations or obstruc¬ 
tions in streets,*® although some authorities refuse 
to recognize this exception to the general mle of 
municipal nonliability for the acts of an inde¬ 
pendent contractor.*^ Under the rule sustained by 
the great weight of authority the duty of a munici¬ 
pality to keep its streets in a reasonably safe con¬ 
dition for travel cannot be delegated so as to avoid 
its liability for injuries resulting from negligence 
of an independent contractor,** and, if a con¬ 
tractor, in the performance of a contract for work 
in or on the streets, makes excavations or creates 
other obstructions in a street, the municipality 
will be liable for any injury sustained by reason 
of a failure to safeguard the public by barriers and 
lights, or otherwise,®* unless exempted from lia- 


labor and protective measures, since 
conditions were merely incidental to 
work to be performed.—City of 
Phoenix v. Parker, 67 P.Sd 226, 49 
Arlz. 382. 

881 Md.—^Hanrahan v. Baltimore, 80 
A. 312, 114 Md. 617. 

Pa.—Scott V. City of Brie, 147 A, 
68 . 297 Pa. 344. 

89l Mo.—P ink v. St. Louis, 71 Mo. 
62. 

43 C.J. p 1129 note 8. 

30. N.T.—Von Lengrerke ▼. New 
York, 134 N.T.S. 833, 150 App.Dlv. 
98, affirmed 105 N.B. 1101, 211 N.Y. 
568. 

31. N.Y.—Capitol Trust Co, v. City 
of Schenectady, 231 N.Y.S. 119, 183 
Mlsc. 66. 

Aoceptanoa by city engtneer 

Requirement that contractor’s 
work on drainage system be subject 
to supervision and acceptance by 
city engineer weus held not to make 
contractor and employees agents of 
city, or create liability for their neg¬ 
ligence.—^Angllm v. City of Brock¬ 
ton, 179 NJQ. 289, 278 Mass. 90. 

38L Mo.—Taylor v. Wklsh, 186 S.W. 
627, 193 Mo.App. 516. 

Ezoavatioa of sewer Is iwt isthrntm 
flatly dangregroiui work within rtUes 
imposing liability on municipality for 
work done by an Independent con¬ 
tractor or his equiv^ent where the 
work is inherently dangerous in' 
dharacter.—Oklahoma City v. Caple,, 
106 P.2d 209, 187 Okl. 600. > 


33: Ill.—Chapman v. Litchfield, 158 
I11.APP. 200. 

34. Ky.—Frankfort v. Jones, 269 
S.W. 326, 207 Ky. 289. 

33. Ky.—^BYankfort v. Jones, supra. 

36. La.—Corpus Juris olted in To- 
daro V. City of Shreveport, App., 
170 So. 356, 361, modified on other 
grounds 174 So. Ill, 187 La. 68. 

N.J.—Corpus Juris quoted in Rear¬ 
don V. Borough of Wanaque, 28 
A.2d 64, 66, 129 N.J.Law 18. 

37. Cal.—Krause v. Sacramento, 48 
Cal. 221. 

43 C.J. p 950 note 67. 

3A La.—Corpus Juris quoted in To- 
daro V. City of Shreveport, App., 
170 So. 356, 361, modified on other 
grounds 174 So. Ill, 187 Leu 68. 
Mass.—Brown v. Town of Winthrop, 
170 N.E. 64, 270 Mass. 322. 

N.Y.—^Hlrsch v. Schwartz & Cohn, 
176 N.B. 363, 256 N.Y, 7—Satre v. 
City of New York, 88 N.Y.S.2d 640, 
265 App.Div. 263. 

Peu—Bradley v. Yeadon Borough, 
Com.Pl., 31 Del.Co. 142. 

S.C.—Walsh V. Dawson Engineering 
Co., 157 S.B. 447, 159 S.a 426. 

43 C.J. p 949 note 64. 

Nondelegable character of munici¬ 
pality’s duty as to streets general¬ 
ly see infra S 786. 

Repairs 

A city could not avoid its obliga¬ 
tion to keep streets in a reasonably 
safe condition for travel simply by 
placing repair work in charge of an 
Independent contractor.—Brinkos v. 
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City of McKeesport, 7 A.2d 616, 186 
Pa.Super. 526. 

Work aeoessaxily oonstltuting ob- 
structiou 

Where work for which city con¬ 
tracts necessarily constitutes an ob¬ 
struction or defect In the public 
street, city cannot delegate duty of 
taking proper precautions to protect 
traveling public Arom dangerous ob¬ 
structions or defects, to independent 
contractor.—City of Gary v. Bontra- 
ger Const. Co., 47 N.B.2d 182, 113 
Ind.App. 151. 

89. Ind.—City of Gary v. Bontrager 
Const. Co., supra. 

Ky.—Gaines’ Adm’x v. City of Bowl¬ 
ing Green, 82 S.W.2d 848, 236 Ky. 
800. 

La.—Oospus Juris quoted iu Todaro 
V. City of Shreveport, App., 170 So. 
366, 861, modified on other grounds 
174 So. Ill, 187 La. 68. 

Mo.—Lowery v. Kansas City, 85 S.W. 
2d 104, 387 Mo. 47. 

N.Y.—Coe V. City of New York, 266 
N.Y.S. 10, 238 App.Div. 453—Wald¬ 
ron V. City of Utica, 288 N.Y.S. 401, 
228 App.Dlv. 37. 

Pa.—^Brinkos v. City of McKeesport, 
7 A.2d 616, 136 Pa.Super. 626. 

R.I.—^Eaton v. Follett, 136 A. 487, 
48 R.I. 189. 

Texj—Corpus Juris cited iu City of 
Waco v. Hurst, Clv.App., 131 S.W. 
2d 745, 747. 

48 C.J. p 949 note 64. 

City is not rSUeved txom liability 
by reason of fact that paving con¬ 
tractor leaving pile of rock in street 
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bility by a valid statute;^® and the municipality 
remains liable for injuries despite their resulting 
from the acts of an independent contractor if the 
work in its streets was inherently dangerous.^ l The 
municipality cannot protect itself in this regard 
by stipulations requiring the contractor to take 
proper precautions,^^ and an agreement by the 
contractor to keep a street in repair does not re¬ 
lieve the municipality from liability for injuries 
caused by defects after completion of the work.^® 

Notice. Where defective conditions in streets 
are due to acts of the municipality itself, or of 
persons whose acts are constructively its own, no 
notice is required to charge the municipality with 
liability for resultant injuries where the work is 
done under contract with the municipality.'*^ It 
has been held that the rule requiring notice of an 
obstruction as prerequisite to municipal liability 
for injuries resulting therefrom does not apply 


where the municipality has contractual relations 
with the third party causing the obstruction,^® 
unless such relations were not of a kind to imply 
notice of the obstruction causing the injury, in 
which case the municipality may not be held re¬ 
sponsible in the absence of notice.^® On the other 
hand, where an obstruction is lawfully placed in 
the street by an independent contractor, and injury 
results merely because there was negligence in the 
method of placing such obstruction, the munici¬ 
pality may not be charged with liability in the ab¬ 
sence of actual or constructive notice that the ob¬ 
struction was negligently placed or in a dangerous 
condition.* 7 

Collateral acts. The exception to the general rule 
of municipal nonliability, as in the case of breach 
of duty to keep streets in a condition of reasonable 
safety, does not apply where the injury is caused, 
not by the doing of the work contracted for, but 


was an independent contractor, since 
the city remained under a duty to 
place wamina signal thereon to pro¬ 
tect travelers.—^Plater v. W. C. Mul¬ 
lins Const. Co., 17 S.W.2d 658, 223 
Mo.App. 650. 

Ckmtraotor regarded as city’s atfeat 
Ky.—City of Newport v. Dorsel Co., 

136 S.W.2d,ll, 281 Ky. 872. 

Ezerolse of charter power hy con^ 
tractor 

A municipality has the duty of 
maintaining the public highway 
within its confines, and an Inde¬ 
pendent contractor performing such 
work, although without supervision, 
Is nonetheless acting with the assent 
of municipality and exercising the 
chartered power of municipality, so 
as to render municipality answerable 
for the active wrongdoing of such 
contractor.—^Reardon v. Borough of 
Wanaque. 28 A.2d 64, 129 N.J.Imw 
18. 

SidewallE ohstmctloxi 

Shllure to light or guard an ob¬ 
struction maintained on sidewalk on 
which contractor Is working, and 
which Is kept open to traffic during 
performance of work, is an inherent 
danger, and city la liable for In¬ 
juries arising therefrom.—Satre v. 
City of New York, 88 N.Y.S.2d 640, 
266 App.Dlv. 268. 

Work constltatlng ‘^nlsanoe** 

A borough having actual control 
of work of improvmg Its streets or 
the prlvUege to control the manner 
in which such work is done, regard¬ 
less of whether it pays the salaries 
of the workmen, would be answerable 
for damages, sustained by any person 
as a result of fall Into excavation in 
street left unguarded at night, on 
the theory that the manner In which 
work was done created a ‘‘nuisance," 
and the fact that the agency pei^ 


forming the work was an independ¬ 
ent contractor would not alter the 
municipality's liability.—^Reardon v. 
Borough of Wanaque, 28 A.2d 64. 
129 N.J.Law 18. 

4ka La.—Corpus Jorls quoted la To- 
daro v. City of Shreveport, App., 
170 So. 866, 361, modified on other 
grounds 174 So. Ill, 187 La. 68. 
Wis.—^Hincks v. Milwaukee, 1 N.W. 

230, 46 Wis. 559, 82 Am.R. 736. 

43 C.J. p 960 note 66. 

41. N.Y.—Satre v. City of New 
York, 38 N.T.S.2d 640, 266 App. 
Dlv. 263. 

42. La.—Corpus dToris quoted la To- 
daro V. City of Shreveport, App., 
170 So. 356, 361, modified on other 
grounds 174 So. Ill, 187 La. 68. 

43. Pa.—^Harvey v. Chester, 6l A. 
118, 211 Pa. 663. 

43 G.J. p 962 note 84. 

44. G^a.—Corpus JUzls died la City 
of Rome v. Stone, 167 S.E. 325, 328, 
46 GaApp. 269. 

Iowa.—Corpus Otixls quoted la 
Franks v. Sioux City, 296 N.W. 
224. 227, 229 Iowa 1097. 

La.—Corpus Juris quoted la Todaro 
V. City of Shreveport, App., 170 So. 
866 , 368, modified on other grounds 
174 So. Ill, 187 La. 68. 

Tex.—City of Grandview v. Ingla 
Clv.App., 90 S.W.2d 866, error dis¬ 
missed. 

48 C.J. p 1042 note 67. I 

Notice of defects or obstructions in 
streets or other public ways see 
infra S 824. 
nroadSlegable duty 
Notice to city of obstruction on 
sidewalk is not essential to charge 
city with liability for injuries aris¬ 
ing therefrom where nondelegable 
duty of city to use care in connection 
with work on streets which are kept 
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open during progress of work there¬ 
on was violated by Independent con¬ 
tractor who was installing iron 
curbs as authorized by city.—Satre 

V. City of New York, 88 N.Y.S.2d 
640, 265 App.Div. 263. 

Although charter requires actual 
notice of their condition In order to 
charge a municipality with liability 
for injuries resulting from defective 
streets, no such notice is necessary 
to chairge It with liability for in¬ 
juries caused by permitting a sewer 
to be constructed by a contractor In 
the streets in a dangerous manner.— 
Springfield v. Le Claire, 49 111. 476. 

45. Mo.—^Lewls v. Kansas City, 122 

S.W.2d 862, 233 Mo.App. 841. 

43. Mo.—^Plater v. W. C. Mullins 

Const. Co., 17 S.W.2d 658, 223 Mo. 

App. 660. 

Different s t r eet 

Fact that contract for paving 
street was notice to city that street 
would be obstructed would not dis¬ 
pense with notice of obstruction In 
another street as prerequisite to re¬ 
covery for Injury thereby.—Plater v. 

W. C. Mullins Const. Co., supra. 
Hidden defect 

(1) Alleged street defect, caused 
by Independent contractor, being hid¬ 
den, city was not charged with con¬ 
structive notice.—Malone v. Union 
Paving Co., 168 A. 21, 306 Pa. HI. 

(2) Fact that contractor construct¬ 
ing sewer filled in street excavation 
and removed barricades In morning 
was held not to show constructive no¬ 
tice, to city which had not accepted 
work, that excavation was improperly 
filled In.—^Hunter v. City of Lake- 
wood, 171 N.E. 842, 86 Ohio App. 132. 
47. N.T.—Hayling v. City of New 

York, 263 N.Y.S. 610, 288 App. 

DiV. 695. 
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negligent acts wholly collateral to the work and not 
necessarily involved therein, and in such a case the 
municipality retains its immunity.^^ This doc¬ 
trine is also applicable to collateral acts of neg¬ 
ligence by the contractor causing injury to one of 
his employees.^® 

Where municipality closes streets for repairs or 
other work, it has been held not liable for the 


contractor’s negligence.®® 

§ 767- -Liability of Contractor 

The liability of an independent contractor for 
injuries resulting from defects in sewers and drains 
is discussed infra § 891; for those resulting from 
defects in streets infra §§ 857-872. 

Examine Pocket Parts for later cases. 


D. LIABIUTY WITH RESPECT TO PARTICULAR ACTS AND FUNCTIONS 


§ 768. Construction and Maintenance of 
Public Improvements and Works 

a. Defective plans 

b. Negligence in construction or mainte¬ 

nance 

a. Defective Plans 

A municipal corporation la not liable for Injuries re¬ 
sulting from a defect In a plan for a public work or 
Improvement which It made or adopted where the de¬ 
fect was due to a mere error of Judgment and the plan 
Js not obviously defective as a matter of law. 

In the making and adopting of a plan for a pub¬ 
lic work or improvement, a municipal corporation 
exercises judgment and discretion®^ in its judi¬ 
cial®® or legislative®® capacity, and hence is not 
liable for injuries which result only from a defect 
in such plan,®^ at least where the defect arises 
from a mere error of judgment,®® and the plan is 
not obviously defective as a matter of law.®® In 
some cases, however, such exemption is not ex¬ 
tended to instances where the lack of care and 
skill in devising the plan is so great as to consti¬ 
tute negligence.®*^ Where the plan and particulars 
of a public work are prescribed by statute, the 


municipality is liable for injuries sustained through 
its failure to comply therewith;®® also the rule of 
immunity from liability for defective plans does not 
apply to plans made by a ministerial board pur¬ 
suant to an ordinance, since the municipality could 
not delegate its governmental powers to such a 
board;®® and it has been held that the rule that the 
selection of plans for an improvement is the ex¬ 
ercise of a judicial function is applicable only where 
the plans are for works of a governmental char¬ 
acter.®® 

A city is not liable for false representations of in¬ 
dependent public officers resulting in publication and 
nonpayment for the use of plans prepared by a 
bidder for a construction contract.®^ 

b. Negligence in Construction or Maintenance 

Except where the work or Improvement Is of such 
a nature that the construction or maintenance thereof 
Is the exercise of a governmental function, or where the 
officer doing the work Is acting as a public officer and 
not as an agent of the municipality, a municipal corpo¬ 
ration Is liable for Injuries resulting from negligence In 
the construction or maintenance of a public work or 
improvement. 


4& N.T.—Satre v. City of New 
York, 38 N.Y.S.Sd 640, 266 App. 
Div. 263. 

48 C.J. p 961 note 72, p 1043 note 60. 

40. Ill.—^Foster y. Chfeago, 96 Ill. 
App. 4, affirmed In 64 N.R 822, 197 
Ill. 264. 

Mo.—Salmon v. Kansas City, 146 S. 
W. 16. 241 Mo. 14, 89 L.R.A..N.S., 
388 . 

43 C.J. p 951 note 73. 

sa Ky.—^Board of Councilmen of 
City of Frankfort v. Brammell, 294 
S.W. 1076, 220 Ky. 132. 

51. Ill.—Qravander v. City of Chi¬ 
cago, 78 N.E.2d 804. 899 Ill. 881. 

N.C.—^Blackwelder v. City of Con¬ 
cord, 172 S.E. 392, 205 N.C. 792— 
Martin v. City of Greensboro, 187 
S.E. 666, 193 N.C. 573. 

48 C.J. p 962 note 87. 

62. Ill.—Gravander ▼. City of Chi¬ 
cago. 78 N.E.2d 804, 399 Ill. 881. 

Iowa.—^Russell v. Sioux City, 290 
N.W. 708, 227 Iowa 1802. ’ | 


N.C.—^Martin v. City of Greensboro. 

187 S.E. 666, 193 N.C. 673. 

48 aJ. p 962 note 87. 

53. N.C.—^Blackwelder y. City of 
Concord, 172 S.E. 392, 205 N.C. 
792—^Martin v. City of Greensboro, 
137 S.E. 666, 193 N.C. 673. 

43 C.J. p 962 note 87. 

54L N.C.—Blackwelder v. City of 
Concord, 172 S.E. 392, 206 N.C. 
792. 

43 C.J. p 952 note 87. 

Defective plans as to; 

Sewers or drains see Infra S 675. 
Streets see InA-a 5 808. 

55. N.C.—^Blackwelder y. City of 
Concord, supra—Martin v. City of 
Greensboro, 137 S.E. 666, 198 N.a 
578. 

'43 C.J. p 952 note 88. 

Error of Judgment la alterlag oxlgl- 
aal plaa 

Oo.—Johnston v. City of Atlanta, 81 
S.B:2d 417, 71 Ga.App. 662. j 
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66. Iowa.—^Russell y. Sioux City, 
290 N.W. 708, 227 Iowa 1302. 
Engineering expertness Is not Im*. 
pnted to members of city council 
adopting plans prepared by a compe¬ 
tent engineer for the construction of 
a city Improvement, with respect 
to liability of dty for defects In the 
plans.—^Russell v. Sioux City, supra. 

57. Ind.—Terre Haute y. Hudnut, 
18 N.E. 686, 112 Ind. 642. 

43 C.J. p 952 note 89. 

58. N.T.—Hardy y. Brooklyn, 90 
N.Y. 435, 48 Am.R. 182. 

69. Mo.—^Boyd v. Kansas City, 237 
S.W. 1001, 291 Mo. 622. 

60. Or.—Hlse v. City of North Bend, 
6 P.2d 30, 138 Or. 160. 

61. Mass.—Oalassi Mosaic & TUe 
Co. Y. City of Boston, 4 N.E.2d 
291, 295 Mass. 644. 
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It is a general rule that in constructing and main¬ 
taining a public work or improvement, a munici¬ 
pal corporation acts ministerially,^^ it is bound to 
see that the work is done in a reasonably safe and 
skillful manner,^S and it is liable for injuries caused 
by the negligence or unskillfulness of its agents 
or servants.®^ However, the rule does not apply 
to a tort outside the scope of employment and 
in doing what is not a necessary or usual inci¬ 
dent to the work of making the improvement,®® 
or where the officer doing the work is acting as a 
public officer and not as an agent of the munici¬ 
pality.®® Moreover, the rule does not apply to 
public improvements, the construction and mainte¬ 
nance of which constitute the exercise of govern¬ 
mental functions.®^ Under a statute authorizing the 
board of rapid transit commissioners to enter into 
a contract for the construction of a rapid transit 


railroad in cities of over one million inhabitants, 
a city is not liable for injuries from an explo¬ 
sion of dynamite kept in a street in pursuance of 
such a contract, since the city is deprived of con¬ 
trol of the street during the progress of the work.®® 

Whether a municipality is or is not liable for 
negligence in the construction, maintenance, con¬ 
dition, use, or operation of particular buildings, 
plants, or other property is discussed infra §§ 901- 
918. 

§ 769. Failure to Enact or Ebforce Ordinanc¬ 
es and By-Laws 

A municipal corporation Is not civilly liable for Its 
failure to enact or enforce ordinances. 

The enactment and enforcement of ordinances are 
the exercise of governmental functions;®® and a 
municipality is not civilly liable for its failure to 


62. Ill.—Gravajider ▼. City of Chi¬ 
cago, 78 N.E.2d 304, 399 Ill. 881. 

43 C.J. p 952 note 94. 

68. Ill.—Gravander v. City of Chl- 
cagro, supra. 

48 C.J. p 952 note 94. 

IffeaaiiTe of duty and liability 

(1) Whether city exercised reason¬ 
able care in construction and mainte¬ 
nance of Its corporate enterprises Is 
test and measure of Its legal duty 
and liability for Injuries caused by 
breach of such duty.—^Bean v. City 
of Moberly, 169 S.W.2d 893, 850 Mo. 
976—43 C.J. p 962 note 94 [e]. 

(2) A city was liable, on theory 
of negligence, for Injuries sustained 
by Works Progress .Administration 
painters when ladder furnished by 
city employee broke, only if em¬ 
ployee knew or should have known 
that ladder was defective.—Brode- 
rttsk V. City of Waterbury, 86 A. 
2d 585, 130 Conn. 601. 

(3) A municipality does not In¬ 
sure citizens against damage from 
works of its construction.—Silver- 
berg V. New York, 110 N.Y.S. 992, 69 
Misc. 492—^Bttllnger v. New York, 
109 N.Y.S. 44, 58 Misc. 229. 

(4) It Is not required to guarantee 
the safety of its public works when 
they are used for unusual purposes 
inconsistent with those for which 
they were intended.—^Beeson v. City 
of Los Angeles, 300 P. 993, 115 Cal. 
App. 122. 

64. Ala.—^Harris v. Town of Tar¬ 
rant City, 130 So. 88, 221 Ala. 568. 
Mo.—Corpus Jails cited in Bean v. 
City of Moberly, 169 S.W.2d 893, 
397, 850 Mo. 976. 

Mont.—Sullivan v. City of Butte, 167 
P.2d 479, 117 Mont. 216. 

N.C.—'Martin v. City of Greensboro, 
137 SJB. 666. 198 N.a 678. 


Tex.—City of Tyler v. Kelly, Civ. 

App., 211 S.W.2d 768. 

43 C.J. p 952 note 94. 

Nature and grounds of liability for 
injuries from defects or obstruc¬ 
tions in streets or other public 
ways see Infra 98 781-785. 
Negligence In constructing or main¬ 
taining sewers or drains see infka 
8 876. 

VegUgenoe of woikmeiL under teiiL. 
porary control of city 
Where city used workmen fur¬ 
nished by Works Progress Adminis¬ 
tration for Improvement project, but 
had power of rejecting workmen and 
of controlling workmen temporarily, 
city was liable for workmen’s negli¬ 
gence.—^Hughes V. City of Duluth, 
381 N.W. 871, 204 Minn. 1. 120 A.L.H. 
1144. 

Dangerous sferuoture or method of 
work 

(1) The doctrine of municipal cor¬ 
poration’s Immunity from liability 
for negligence in performing govern¬ 
mental function is not available to 
meet charge of negligence relating 
to media through which such func¬ 
tion is discharged, as In construc¬ 
tion or maintenance of unreasonably 
dangerous structure, although origi¬ 
nal location thereof was lawful.— 
Murphy v. Incorporated Village of 
Farmlngdale. 299 N.Y.S. 686, 252 
App.Div. 327, fallowed in 299 N.Y.S. 
590, 262 App.Div. 859, appeal denied 
13 N.E.2d 480, 276 NY. 690. 

<2) City which falls to prevent 
dangerous method of work after no¬ 
tice thereof is liable for damages 
caused by dangerous method em¬ 
ployed In work not of Itself tatrinsl- 
oally dangerous.—^Macer v. O'Brien, 
190 NE. 904, 356 Ill. 486. 

DEojiiolpal utility distxlct Is sub¬ 
ject, with respect to tort liability, 

64 


to same rules as municipal corpora¬ 
tion proper.—Morrison v. Smith 
Bros., 293 P. 53, 211 Cal. 36. 

65. Go.—^Roughton v. Atlanta, 89 
S.K 316, 113 Ga. 948. 

66: Mass.—^Ryder v. City of Taun¬ 
ton, 27 NE.2d 742, 306 Mass. 154— 
Ryder v. Town of Lexington, 21 
NB.2d 382, 308 Mass. 281—Bradley 
V. City of Marlboro, 6 NB.2d 
489, 296 Mass. 253—^Malinoskl v 
D. S. McGrath, Inc., 186 NE. 225, 
283 Mass. 1—^Anglim v. City of 
Brockton, 179 NE. 289, 278 Mass. 
90—Cacavas v. City of Lynn, 166 
NE. 632, 267 Mass. 140. 

48 C.J. p 963 note 1. 

Where agents sad employees of 
Works Project Admlnlstratioa were 
in complete charge of the operation, 
the project was planned and flnancod 
by such administration, and the city 
did not plan or suporvlso tho work 
or engage or direct any of tho work¬ 
men, the city was not liable for dam¬ 
ages resulting from negligence In 
doing the work.—Perry County v. 
Tyree, 139 S.W.2d 721, 282 Ky. 708. 

67. Cal—Labozetta v. City of Los 
Angeles, 93 P.2d 671, 34 Cal.App. 
2d 442. 

Conn.—Scoville v. Town of West 
Hartford, 88 A.2a 681, 131 Conn. 
239. 

Wls.—^De Baero v. Town of Oconto, 
243 NW. 221, 208 Wls. 377. 

43 C.J. p 968 note 2, 

68: NT.—Carpenter v. New York, 
101 N.Y.S. 402, .115 App.Dlv. 562. 

69. tr.S.—City of Philadelphia, to 
Use of Wamor Co. v. National 
Surety Corporation, D.C.Pa., 48 F. 
Supp. 881, affirmed, C.C.A., 140 
F.2d 806. 

Mo.—^Bean v. City of Moberly, 169 
S.W.2d 893, 860 Mo. 976. 
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enact,enforce,7i or comply with'^2 ordinances, 
or for injury occurring while the operation of an 
ordinance is suspended under the action of the mu¬ 
nicipality.*^® The municipality is not liable for the 
violation of an ordinance even though its officers, 
as individuals, participated in the violation and 
it would not be liable, although the city council 
had given express permission to a third person 
to violate an ordinance, as a result of which the 
plaintiff had been injured.^® 

§ 770. Nuisances 

a. In general 

b. Nuisance created, maintained, or per¬ 

mitted by municipality 

a. In Qtenerdl 

A municipal corporation Is not liable for Its failure 


to enact ordinances to prevent or abate nuisances or for 
the acts or omissions of Its offleers with respect to the 
enforcement of such ordinances, where the nuisance In¬ 
volved Is not created or maintained by authority of the 
municipality. 

A municipal corporation is not liable for neg¬ 
ligently failing to abate every nuisance within its 
limits.^® The power conferred on a municipality 
to prevent, remove, or abate nuisances, discussed 
supra § 281, is generally held to be a governmental 
power and therefore the municipality is not 
liable for failure to enact ordinances to prevent 
or abate nuisances^® or for the acts^® or omissions®® 
of its officers with respect to the enforcement of 
such ordinances, where the nuisance is not cre¬ 
ated or maintained by the express authority of the 
municipality,®^ and is not the result of any act 
or omission in the performance of a duty imposed 
by law.®® So also, notwithstanding such nuisances 


Bnlldlnsr code 

N.Y.—Meadows v. Village of Mineola, 
72 N.T.S.2d 368, 190 Mlac. 816. 

70. La.—Taylor v. City of Shreve¬ 
port, App., 29 So.2d 792. 

43 C.J. p. 954 note 7. 

71. U.S.—City of Philadelphia, to 
Use of Warner Co. v. National 
Surety Corporation, D.C.Pa., 48 P. 
Supp. 381, affirmed, C.C.A., 140 F. 
2d 806. 

Kan.—^Kebert v. Board of Com'rs of 
Wilson County, 6 P.2d 1086, 134 
Kan. 401. 

Mo.—Bean v. City of Moberly, 169 
S.W.2d 393, 350 Mo. 976—Strother 
V. Kansas City, 296 S.W. 796, 316 
Mo. 1067. 

N.T.—^American Concessionaires v. 
City of Long Beach. 4 N.Y.S.2d 
626, 167 Misc. 773, reversed on 
other grrounds 8 N.Y.S.2d 281, 265 
App.Div. 981. 

Pa.—^Doug^hty v. Philadelphia Rapid 
Transit Co., 184 A. 93, 821 Pa. 
136. 

Tenn.—City of Knoxville v. Hareis, 
198 S.W.2d 556, 184 Tenn. 262. 

43 C.J. p 964 note 7. 

Ordinances relating to: 

Nuisances see infra S 770. 

Use of streets see Infra 9 800. 

Ordlnaaoe foxhlddlnff dlsohaxffs of 
jDLreaxms within oity limits 

Md.—Wynkoop v. City of Hagers¬ 
town, 160 A. 447, 169 Md, 194. 

Ordinance for projecting and laying 
oat of new streets 

Ga.—Collins v. Savannah, 77 Ga. 745. 

Ordinance regnlatlBg storing of in¬ 
flammable oils 

Ohio.—^Roberts v. Cincinnati, 5 Ohio 
Deo. (Reprint) 861, 6 Am.L.Rec. 

78. 

Detailed provlsiona of bnlldlng code 

N.Y.—Meadows v. Village of Mineola, 
72 N.Y.S.2d 868, 190 Mlsc. 816. 

68 C.J.S.—6 


Criminal statute 

Ohio.—Gaines v. Village of Wyoming, 
13 Ohio Supp. 38. 

72. Mo.—Bean v. City of Moberly, 
169 S.W.2d 893, 350 Mo. 976. 

73. Arlz.—^Fllield v. Pheenix, 36 P. 
916, 4 Ariz. 283, 24 L.R.A. 430. 

43 C.J. p 964 note 8. 

Ordinance prohibiting display of fire¬ 
works in streets see Infra 9 799. 

74. Iowa.—^Ball v. Woodbine, 16 
N.W. 846, 61 Iowa 83, 47 Am.R. 
805. 

43 C.J. p 964 note 11. 

75. Ga.—Forsyth v. Atlanta, 46 Ga. 
162, 12 Am.R. 676. 

73. Ill.—Blackaby v. City of Lewis- 
town, 266 IlLApp. 63. 

77- Colo.—City and County of Den¬ 
ver V. Ristau, 88 P.2d 887, 95 
Colo. 118. 

48 C.J. p 965 note 17. 
acaniolpal corporation acts In gov¬ 
ernmental oapaoity 

(1) In passing ordinances defining 
nuisances and providing for their 
suppression.—^Whittaker v. Village 
of Frankllnville, 191 N.E. 716, 266 
N.Y. 11, 93 A.L.R. 1361, reargument 
denied 195 N.E. 174, 266 N.Y. 605. 

(2) In abating nuisance.—^Atkinson 
V. City and County of Denver, 196 
P.2d 977, 118 Colo. 322. 

78. Colo.—Corpus Juris quoted in 
City and County of Denver v. 
Rlstau, 38 P.2d 387, 388, 96 Colo. 
118. 

43 C.J. p 966 note 17. 

79. Colo.—^Atkinson ▼. City and 
County of Denver, 195 P.2d 977, 
118 Colo. 822—Corpus Juris anoted 
in City and County of Denver v. 
Rlstau. 83 P.2d 387, 888, 96 Colo. 

• 118. 

43 C.J. p 955 note 17. 

80. Colo.—Corpus Juris fluoted In 
City and County of Denver v. Ris- 
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tau, 88 P.2d 387, 388, 96 Colo. 
118. 

43 C.J. p 966 note 17. 

81. Colo.—Corpus Juris CLnoted in 
City and County of Denver v. Rls¬ 
tau, 33 P.2d 387, 888, 96 Colo. 
118. 

Ky.—^Talbert v. City of Winchester, 
125 S.W.2d 1002, 277 Ky. 164. 
Va.—Radford v. Clark. 78 S.E. 671, 
118 Va. 199, 88 L.R.A.,N.S., 281. 

82. Colo.—Corpus Juris quoted Im 
City and County of Denver v. Rls¬ 
tau, 88 P.2d 387, 388, 95 Colo. 
118. 

Va—Radford v. Clark, 73 S.E. 571, 
113 Va. 199, 38 L.R.A.,N.S., 281. 

Xu Bdaxyland 

(1) There has come to be recog¬ 
nized a principle that, where a mu¬ 
nicipality is authorized by the legis¬ 
lature to abate nuisances, the au¬ 
thority caiTles with it the duty to 
exercise it. and where It either falls 
to adopt such ordinances as may be 
necessary to the reasonable perform¬ 
ance of such duty or to exercise rea¬ 
sonable diligence In enforcing them 
when adopted It will be answerable 
to any private Individual injured as 
a result of Its default.—^Wynkoop v. 
City of Hagerstown, 160 A. 447, 169 
Md. 194—43 aJ. p 966 note 17 [b] 
( 1 ). 

(2) However, under statutes con¬ 
ferring the power to enforce ordi¬ 
nances for the prevention and re¬ 
moval of nuisances exclusively on 
the board of police commissioners, 
an Independent police board, the mu¬ 
nicipality has no power to enforce 
such ordinances, and hence is not 
liable for failure to do so.—^Balti¬ 
more City Taxicab Co. v. Baltimore, 
84 A. 548. 118 Md. 859—48 C.J. p 955 
note 17 [b] (2). 

(3) The facts that a person was 
Intoxicated in his own home and 
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might be abated or removed, a municipality is not 
liable for injuries resulting from nuisances main¬ 
tained by individuals on land outside of a street,*^ 
as on their own property.** Even where the nui¬ 
sance is in a public place, the city is not liable for 
injuries resulting therefrom unless it had actual 
or constructive notice of a dangerous situation 
in time to have prevented the injuries.** 

Failure to prevent use of a street constituting 
a nuisance is discussed infra § 800, and failure 
to abate a nuisance, created by a third person, in 
respect of a drain, sewer, or watercourse, infra § 
886 . 

A limitation that the means used by a munici¬ 
pality to abate a nuisance must be reasonably nec¬ 
essary for the accomplishment of the purpose does 
not apply where the municipality, in abating the 
nuisance, is performing a specific statutory duty.*® 
In performing the duty imposed on it by statute 
to destroy certain insect pests declared by statute 
to be public nuisances, a municipality is engaged 
in the performance of a public, governmental func¬ 


tion,*^ and it is not liable for resulting injuries 
even though, in abating the nuisance, it uses a 
highway, where it is not negligent in prosecuting 
the undertaking, and defective construction or 
unsuitable maintenance of the highway is not al¬ 
leged.** 

b. Nuisance Created, Maintained, or Permitted 
by Municipality 

(1) In general 

(2) Collection and disposal of garbage 

and rubbish 

(1) In General 

Where a municipal corporation creates, maintains, 
or permits a nuisance, It Is liable for damages to any 
person suffering special Injury therefrom. Irrespective of 
negligence and notwithstanding the municipality Is exer¬ 
cising governmental powers or functions; and it may be 
enjoined from maintaining, or be required to abate, the 
nuisance. 

A municipal corporation has no right to create, 
erect, or maintain a nuisance;®* it has no greater 
right in this respect than an individual;*® and 


that through error or negligence of 
police officer revolver was placed 
within hla reach, or that he as¬ 
saulted and beat hla wife, did not In 
themselves constitute such person a 
nuisance, rendering city liable.— 
Wynkoop V. City of Hagerstown, 
supra. 

83. N.T.—Whittaker v. Village of 
Frankllnvllle, 191 N.E. 716, 265 
N.T. 11, 98 A.L..R. 1851, reargu¬ 
ment denied 196 N.E. 174, 266 N.T. 
606. 

84. Ala.—^Davls v. Montgomery, 61 
Ala. 189, 28 Am.R. 645. 

43 C.J. p 955 note 19. 
irulsaiLce not Injuring traveler on 
street or sidewalk 

Ga.—^Head v. City Council of Augus¬ 
ta, 169 S.E. 48, 46 Oa.App. 706. 

43 C.J. p 955 note 20. 

Belmbursement for legal expenses 
Town failing to prevent violation 
of building regulations was not li¬ 
able to reimburse landowner for ex¬ 
penses In obtaining Injunction 
against private nuisance arising 
from violation of building regula¬ 
tions.—^Fitzgerald v. Town of Green¬ 
wich, 160 A. 290, 115 Conn. 699. 

85. N.T.—Greiner v. City of Syra¬ 
cuse, 241 N.T.S. 818, 228 App.Dlv. 
666, affirmed 177 N.E. 194, 266 
N.T. 688, and followed In 241 N.T. 
S. 817, 228 App.Dlv. 879, affirmed 
177 N.E. 194, 266 N.T. 688. Fol¬ 
lowed In Cefalo v. City of Syracuse, 
241 N.T.S. 461, 228 App.Dlv. 879, 
affirmed 177 N.E. 194, 256 N.T. 688. 
Followed In Marlzlo v. City of 
Syracuse, 241 N.T.S. 461, 228 App. 


Dlv. 879, affirmed 177 N.E. 194, 
256 N.T. 688. 

Notice to particular officers 
Notice to commissioner of public 
works of danger from unlawful 
shooting of bombs In public place 
would have been notice to city; but 
notice to policemen two hours before 
unlawful explosion of bombs was 
not notice to city of nuisance.—Grei¬ 
ner V. City of Syracuse, 241 N.T.S. 
813, 228 App.Dlv. 566, affirmed 177 
N.E. 194, 256 N.T. 688. and followed 
In 241 N.T.S. 317, 228 App.Dlv. 879, 
affirmed 177 N.E. 194, 256 N.T. 688. 
Followed In Cefalo v. City of Syra¬ 
cuse, 241 N.T.S. 461, 228 App.Dlv. 
879, affirmed 177 N.E. 194, 256 N.T. 
688. Followed in Maiizio v. City of 
Syracuse, 241 N.T.S. 461, 228 APp. 
Dlv. 879, affirmed 177 N.E. 194, 256 
N.T. 688. 

861 Ohio.—^Poetker v. City of Ports¬ 
mouth, 28 N.E.2d 371, 64 Ohio App. 
146. 

87. N.H.—Gilman v. City of Con¬ 
cord. 195 A. 672, 89 N.H. 182. 

88. N.H.—Gilman v. City of Con¬ 
cord, supra. 

89. Ala.—^Densmore v. City of Birm¬ 
ingham, 136 So. 320, 228 Ala. 210. 

Ark.—Sower Imp. DisL No. 1 of 
Sheridan v. Jones, 134 S.W.2d 651, 
199 Ark. 634. 

Idaho.—^Renstrom v. City of Nampa^ 
279 P. 614, 48 Idaho 130. 

Ky.—^Francis v. City of Bowling 
Green, 82 S.W.2d 804, 269 Ky. 
526. 

Iiaok of power 

Municipalities generally have ho 
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power to create nuisances.—^Durante 
V. City of Oakland, 65 P.2d 1826, 19 
Cal.App.2d 643. 

Xjapse of time 

City cannot acquire right to main¬ 
tain nuisance by prescription or lapse 
of time.—Bales v. City of Tacoma, 
20 P.2d 860, 172 Wash. 494. 

In oonstmotiLon of publio work mu¬ 
nicipality Is not privileged to com¬ 
mit a nuisance, to special Injury of 
citizens.—City of Murfreesboro v. 
Haynes, 82 S.W.2d 236, 18 Tenn.App. 
663. 

hL exerolse of use of easement, a 
city Is not privileged to create or 
maintain a public nuisance.—Stewart 
V. City of Sprin^eld, 166 S.‘\V’.2d 
626. 360 Mo. 234. 

90. Or.—Adams v. City of Toledo, 
96 P.2d 1078, 163 Or. 186, followed 
In Atwater v. City of Toledo, 96 
P.2d 1081, 163 Or. 193—Miller v. 
City of Woodburn, 294 P. 349, 134 
Or. 636. 

WIs.—Harper v. Milwaukee, 30 Wls. 
366. 

Community 

Generally, community has no more 
right to erect or maintain nuisance 
than a private Individual possoHses. 
—Karle v. Town of Commonwealth, 
296 N.W. 687, 236 Wls. 600. 
Nuisance on munlolpality’s land 
(1) A municipal corporation has 
no more right to erect and maintain 
a nuisance on Its own land than a 
private Individual would have to 
maintain such a nuisance on his land. 
—Wilson V. City of Portland, 68 P.2d 
257, 163 Or. 679—43 C.J. p 966 note 
30. 
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where it creates,maintains,permits,®^ or par¬ 
ticipates in,®^ or contributes to,®® the creation or 
maintenance of a nuisance by nonfeasance or mis¬ 
feasance it is guilty of tort, and like a private 


corporation or individual, and to the same extent, 
is liable for damages in a civil action to any person 
suffering special injury therefrom, irrespective of 
the question of negligence.®® Such liability cannot 


(2) A city owes the same duty 
with reference to property of which 
It is proprietor as does any other 
proprietor, not to maintain a nui¬ 
sance thereon —^Bates v. City of 
Houston, Tex.Clv.App., 189 S.W.2d 
17, refused for want of merit. 

91. Conn.—^Prlfty v. City of Water- 
bury, 54 A.2d 260, 183 Conn. 654— 
Warren v. City of Brldgreport, 28 
A 2d 1, 129 Conn. 356->Coxiias 

Juris cited In Bagrnl v. City of 
Bristol, 14 A.2d 716, 717, 127 Conn. 
88—^Bacon v. Town of Rocky Hill, 
11 A.2d 399, 126 Conn. 402—Corpus 
Juris dted in Hoffman v. City of 
Bristol, 165 A. 499, 600, 113 Conn. 
386, 76 A.L.R. 1191. 

Ga—^Foster v. Mayor and Aldermen 
of City of Savannah. 48 S.E.2d 686, 
77 Ga.App. 346—Corpus Juris 
quoted In Archer v. City of Austell. 
28 S.E.2d 612, 515, 68 Ga.App. 

493. 

Mass.—^Towner ▼. City of Melrose, 26 
N.E.2d 336. 306 Mass. 165. 

Neb.—Wallinj v. City of Fremont, 
298 N.W. 226, 138 Neb. 899. 

N.M.—^Barker v. City of Santa Fe, 
136 P.2d 480. 47 N.M. 85. 

Ohio.—Gaines v. Village of Wyoming, 
72 N.E.2d 369, 147 Ohio St. 491. 
Okl.—City of Weatherford v. Luton, 
117 P.2d 766, 189 Okl. 438—Corpus 
Juris quoted In Oklahoma City v. 
Tytenicz, 43 P.2d 747, 748, 171 
Okl. 519. 

Or.—Adams v. City of Toledo, 96 
P.2d 1078, 163 Or. 185, followed in 
Atwater v. City of Toledo, 96 P.2d 
1081, 163 Or. 193—Corpus Juris 
quoted with approval In Wilson 
v. City of Portland, 68 P.2d 267, 
260, 163 Or. 679. 

Tenn.—City of Murfreesboro v. 
Haynes, 82 S.W.2d 236, 18 Tenn. 
App. 663—Corpus JUxis quoted in 
Yarbrough v. Louisville & N, R. 
Co., 11 Tenn.App. 466, 467. 

Tex.—Corpus Juris dted In Gotcher 
V. City of Farmersvllle, Clv.App., 
189 S.W.2d 361, 362, affirmed 161 
S.W.2d 666, 137 Tex. 12. 

Wash.—Ruhr v. City of SeatUe, 181 
P.2d 168, 15 Wash.2d 601. 

Wls.—^Llndemeyer v. City of Mil¬ 
waukee, 6 N.W.2d 663, 241 Wls. 
637. 

43 C.J. p 956 note 25. 

Nuisance arising from: 

Construction or maintenance of 
sewer or drain see inftra I 880. 
Inadequacy of sewer or drain see 
infra 9 879. 

Nuisance created by discharge of 
sewagp into watercourse see infra 
9 896. 

Xunlolpallty has no Inminnlty 
from legal responsibility for creating 


or maintaining nuisances.—^Williams 
V. State, 74 N.Y.S.2d 647, 190 Mlsc. 
1019—Scamp v. State. 70 N.Y.S.2d 
752, 189 Mlsc. 802—Gibson v. State, 
64 N.T.S.2d 632, 187 Mlsc. 931— 
Mennlto v. Town of Wayland, 66 
N.Y.S.2d 654. 

Private, unlndictable nuisance 
Municipality is liable for dam¬ 
ages where its wrongdoing creates 
only private nuisance for which no 
indictment will lie.—Casey v. Bridge- 
water Tp., Somerset County, 151 A. 
603, 107 N.J.Law 163. 

Directing pexformaace of acts natu¬ 
rally creating nuisance 
A municipality is liable for dam¬ 
ages resulting fTom acts which it 
has directed to be performed and 
which from their character or the 
manner In which they are executed 
will naturally create a nuisance.— 
Capozzl V. City of Waterbury, 160 
A. 436, 116 Conn. 107. 

92. Arlz.—City of Phoenix v. John¬ 
son, 75 P.2d 30, 61 Arlz. 115. 

Conn.—^Prlfty v. City of Waterbury, 
54 A 2d 260, 133 Conn. 654—War¬ 
ren V. City of Bridgeport, 28 A.2d 
1, 129 Conn. 355—Bagni v. City 
of Bristol, 14 A.2d 716, 127 Conn. 
38—Hoffman v. City of Bristol, 
156 A. 499, 113 Conn. 386, 76 A.L.R. 
1191. 

Ind.—Bearcreek Tp. of Jay County 
V. De Hoff, 49 N.E.2d 891, 118 Ind. 
App. 530. 

N.M.—Barker v. City of Santa B^, 
136 P.2d 480. 47 N.M. 86. 

Ohio.—Gaines v. Village of Wyom¬ 
ing, 72 N.E.2d 369, 147 Ohio St. 
491. 

Pa.—Matthews v. Plum Tp., 33 A.2d 
88, 162 Pa.Super. 644—Berish v. 
The City of Bethlehem, Com.Pl., 81 
North-Co. 372. 

Wash.—Ruhr v. City of Seattle, 131 
P.2d 168, 16 Wash.2d 501. 

Wls.—^Lindemeyer v. City of Mil¬ 
waukee, 6 N.W.2d 663, 241 Wls. 
637. 

public Bulsanoe 

Ran.—Wray v. City of Independence, 
92 P.2d 84, 160 Kan. 258. 

93. Ga.— Corpus Juris quoted in 
Archer v. City of Austell, 23 S.E. 
2d 612, 616, 68 Ga.App. 498. 

Mass.—Towner v. City of Melrose, 
26 N.E.2d 336, 305 Mass. 165. 

Okl.—City of Weatherford v. Luton, 
117 P.2d 765, 189 Okl. 488— Corpus 
Juris quoted in Oklahoma City v. 
Tytenloz, 48 P.2d 747, 748, 171 Okl. 
619. 

Or.—Corpus Juris quoted in Wilson 
V. City of Portland, 58 P.2d 267, 
260, 163 Or. 679. 

Tenn.— Corpus Juris quoted in Tar- 
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brough V. Louisville & N. R. Co., 
11 Tenn.App. 456, 467. 

Tex.—Corpus Juris cited in Gotcher 
V. City of Farmersvllle, Civ.App., 
139 S.W.3d 361, 862, affirmed 161 
S.W.2d 665, 137 Tex. 12. 

43 C.J. p 966 note 26. 

Nuisance: 

Created by Independent contractor 
see supra 9 766 b. 

In street affirmatively authorized 
by municipality see infra 9 799. 
Authorizing and supervising acta for¬ 
bidden by ordinance 
A municipality in liable for au¬ 
thorizing the commission of acts 
on private property which are for¬ 
bidden by ordinance and are carried 
out under the supervision of mu¬ 
nicipal officers in such a manner as 
to constitute a public nuisance.— 
Walker v. New York, 95 N.Y.S. 121, 
107 App.Div. 851—48 C.J. p 966 note 
23. 

94. Mass.—Towner v. City of Mel¬ 
rose, 25 N.E2d 836. 805 Mass. 
165. 

N.Y.—Herman v. Buffalo, 108 N.B. 
461, 214 N.Y. 316. 

95. Ind.—^Bearcreek Tp. of Jay 
County V. De Hoff, 49 N.E.2d 8'>1, 
113 Ind.App. 630. 

Mass.—^Towner v. City of Melrose. 
2'5 N.E.2d 836, 805 Mass. 166. 

96. Ala.—Corpus Juris cited in City 
of Bessemer v. Chambers, 8 So.2d 
163, 164, 242 Ala. 666. 

Conn.—Prifty v. City of Waterbury, 
54 A.2d 260, 138 Conn. 664—War¬ 
ren v. City of Bridgeport, 28 A.2d 
1, 129 Conn. 366—Corpus Juris 
cited in Bagni v. City of Bristol, 
14 A.2d 716, 717, 127 Conn. 88— 
Corpus Juris dted in Hoffman v. 
City of Bristol, 155 A. 499, 600, 
113 Conn. 886, 75 A.L.R. 1191. 

Ga.—^Foster v. Mayor and Aldermen 
of City of Savannah, 48 S.E. 686, 
77 Ga.App. 846. 

N.M.—Barker v. City of Santa Fe, 
136 P.2d 480, 47 N.M. 85. 

Okl.—Corpus Juris dted in City of 
Weatherford v. Luton, 117 P.2d 
766, 767, 189 Okl. 438—Corpus Juris 
quoted in Oklahoma City v. Ty- 
tenicz, 48 P.2d 747, 748, 171 OkL 
619. 

Or.—Corpus Juris quoted in Wilson 
V. City of Portland, 68 P.2d 257, 
260, 153 Or. 679. 

Tenn.—Corpus Juris quoted in Yar¬ 
brough V. Louisville A N. R. Co., 
11 Tenn.App. 466, 467. 

48 C.J. p 966 note 26. 

Where nuisance results from af¬ 
firmative negligence on the part of 
munidpality*s agents or workmen, 
munidpality is answerable in dam- 
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be avoided on the ground that the municipality is 
exercising governmental powers or functions®^ 
where the nuisance does not necessarily and natural¬ 
ly arise out of the performance of a governmental 
function®® and the municipality has actual or con¬ 


structive notice thereof;®® and, while the munici¬ 
pality is liable for a nuisance which it creates, 
maintains, or permits where the nuisance is on its 
own property,^ it is no defense that the nuisance is 
located on land which the municipality does not 


ages to individual for harm done him 
thereby.—^Reardon v. Borough of 
Wanaque, 41 A.2d 879, 132 N.J.Liaw 
636—^Reardon v. Borough of Wana- 
que, 28 A.2d 54, 129 N.J.Liaw 18. 

QuaUfled itatemeiLt 

It was said, in a case where the 
question of nuisance was not in¬ 
volved, that where a city is main¬ 
taining a nuisance it is liable for 
damages, regardless of the question 
of negligence unless it is engaged in 
the performance of a governmental 
function.—City of Munday v. Shaw, 
Tez.Civ.App.. 100 S.W.2d 765. 

97- U.S.—Cleveland Wrecking Co. v. 
Struck Const. Co., D.C.Ky.. 41 F. 
Supp. 70. 

Ala.—Oozpns Juris dted In City of 
Bessemer v. Chambers, 8 So.2d 163, 
164, 242 Ala. 666—Corpus Juris 
dted in Densmore v. City of Bir¬ 
mingham, 135 So. 320, 223 Ala. 210. 
Cal.—Phillips V. City of Pasadena, 
162 P.2d 625. 27 Cal.2d 104. 

Conn.—Corpus Juris dted la Bagnl 
V. City of Bristol, 14 A.2d 716, 717, 
127 Conn. 38—Corpus Juris dted 
la Hoffman v. City of Bristol, 166 
A. 499, 600, 118 Conn. 386. 75 A.li.R. 
1191. 

D.C.—George Washington Inn v. Con¬ 
solidated Engineering Co., 75 F.2d 
657, 64 APP.D.C. 138. 

Idaho.—^Renstrom v. City of Nampa, 
279 P. 614, 48 Idaho 130. 

Kan.—corpus Jhrls dted la Erantz 
V. City of Hutchinson, 196 P.2d 
227, 233, 166 Kan. 449. 

Mich.—^Royston v. City of Charlotte, 
270 N.W. 288. 278 Mich. 265. 

Mo.—Wlndle v. City of Springfield, 8 
S.W.2d 61, 320 Mo. 459. 

N.M.—^Barker v. City of Santa Fe, 
136 P.2d 480, 47 N.M. 86. 

Ohio.—^Village of Lebanon v. Loop, 
App., 32 N.E.2d 468. 

Okl.—Corpus Juris quoted la Okla¬ 
homa City v. Tytenlcz, 43 F.2d 747, 
748, 171 Okl. 519. 

Or.—Adams v. City of Toledo. 96 P.2d 
1078, 163 Or. 185, followed in At¬ 
water V. City of Toledo, 96 P.2d 
1081, 163 Or. 193—Corpus Juris 
quoted la Wilson v. City of Port¬ 
land, 68 P.2d 267, 960, 163 Or. 679. 
Tenn.—^Bobo v. City of Eenton, 212 
S.W.2d 363—^Boyd v. City of Enoz- 
ville, 104 S.W.2d 419, 171 Tenn. 401 
—Corpus Juris quoted la Yar¬ 
brough V. Louisville & N. R, Co., 
11 TGnn.App. 456, 467. 

Tez.—Corpus Jdrls dted la Gotcher 
V. City of Farmersville, 151 S.W.2d 
565, 566, 137 Tez. 12. 

Wash.—Bhgerman v. City of Seat¬ 


tle. 66 P.2d 1162, 189 Wash. 694, 110 
A.L.R. 1110. 

48 C.J. p 966 note 27. 

Govaameatal agency 
The Immunity of a grovemmental 
agency from liability for negligence 
in the exercise of governmental func¬ 
tions does not exempt it from liabil¬ 
ity for a nuisance created and main¬ 
tained by it.—^NTeas v. Independent 
School Dlst. of Siouz City, 298 N.W. 
856, 230 Iowa 771. 

Media through which fnactioa dis¬ 
charged 

The doctrine of municipal corpora¬ 
tion's Immunity from liability for 
negligence in performing governmen¬ 
tal function Is not available to meet 
charge of nuisance relating to media 
through which such function is dis¬ 
charged, as in construction or main¬ 
tenance of unreasonably dangerous 
structure, although original location 
thereof was lawful.—^Murphy v. In¬ 
corporated Village of Farmlngdale, 
299 N.Y.S. 686, 252 App.Dlv. 327, fol¬ 
lowed in 299 N.Y.S. 690, 252 App.Dlv. 
869, appeal denied 13 N.B.2d 480, 376 
N.Y. 690. 

Active wrongdoing 

A municipality is liable for indiv¬ 
idual's injury arising from active 
misfeasance or malfeasance of mu¬ 
nicipality, even though misfeasance 
or malfeasance is in performance of 
governmental duty under circum¬ 
stances amounting to common nui¬ 
sance for which Indictment would lie. 
—^Lentlni v. Town of Montclair, 6 A. 
2d 692, 122 N.J.Law 866. 

m Wisconsin 

(1) There are cases which support 
or recognize the text rule.—Grinde v. 
City of Watertown, 288 N.W. 196, 232 
Wis. 561—Jensen v. Oconto Falls, 202 
N.W. 676, 186 Wis. 886—Bernstein v. 
Milwaukee, 149 N.W. 382, 168 Wis. 
6?6, L.R.A.1916C 486. 

(2) However, it has been held that 
a municipality is not liable for in¬ 
juries sustained, because of its crea^ 
tlon or maintenance of nuisance in 
governmental capacity, by person to¬ 
ward whom it acted in such capa.clty. 
—Virovatz v. City of Cudahy, 247 
N.W. 841, 211 Wis. 367. 

(8) Also, the view has been taken 
that a city is not exercising a gov¬ 
ernmental function, but is doing 
something forbidden by law, in cre¬ 
ating a nuisance and that the use of 
something not forbidden by law, in a 
place authorized by law, cannot be¬ 
come a nuisance so as to make the 
city liable for maintaining IL— 
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Bruhnke v. La Crosse, 144 N.W. 1100, 
165 Wis. 486, 50 L.R.A.,N.S., 1147. 

sa R.I.—Gibbons v. Fitzpatrick, l83 
A. 642, 56 R.I. 89. 

9a R.I.—Gibbons v. Fitzpatrick, su¬ 
pra. 

Necessity of notice 

(1) Where a municipality is acting 
In a governmental function, and some 
one is injured, in determining mu¬ 
nicipality's liability it must first be 
determined whether the acts com¬ 
plained of constitute a private or 
public nuisance, and if a private nui¬ 
sance is properly charged and al¬ 
leged, the municipality can be held 
for negligence if it had prior notice 
of the condition, but if the acts com¬ 
plained of result in a private nui¬ 
sance, and active wrongdoing is also 
present, then prior notice of the con¬ 
dition is not required.—Bengivenga 
V. City of Plainfield, 26 A.2d 288, 128 
N.J.Law 418. 

(2) Where municipality creates 
and maintains nuisance, knowledge is 
Imported and preliminary notice is 
not essential to successful mainte¬ 
nance of action for damages caused 
by dangerous condition.—Thomann v. 
City of Rochester, 245 N.Y.S. 680, 230 
App.Dlv. 612, affirmed 176 N.E. 129, 
256 N.Y. 166, and motion denied 177 
N.E. 186, 26G N.Y. 662. Rcargument 
denied 177 N.E. 196, 256 N.Y. 692. 

1. Mo.—Windle v. City of Spring- 
field. 8 S.W.2d 61, 820 Mo. 469. 

Ohio.—^Village of Lebanon v. Loop, 
App., 32 N.E.2d 468. 

Tex.—^Bates v. City of Houston, Civ. 
App., 189 S.W.2d 17, refused for 
want of merit. 

Nuisances arising from Improper 
maintenance or use of particular 
municipal property see infra SS 
902-905, 907-911, 916. 
maldpaUty acting In propxletazy 
capacity 

The rule of law that a person must 
use his property in such manner as 
not to injure the property of anoth¬ 
er applies to a municipal corporation 
acting in a proprietary capacity.— 
Crino V. City of Campbell, 41 N.E.2d 
683, 68 Ohio App. 801. 

Nuisance maintained by lessee 
A municipal corporation is liable 
for a nuisance maintained by a les¬ 
see on its property.—Whitfield v. 
Carrollton, 60 Mo.App. 98. 

Bstoppel 

A municipal corporation is es¬ 
topped to deny its duty as to a dan¬ 
gerous pit on its land where it has 
passed an ordinance declaring pits of 
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own^ or on land outside the city limits.* 

It is, of course, essential to the liability of a mu¬ 
nicipality for injuries resulting from an alleged 
nuisance that a nuisance shall have existed,^ that 
the municipality shall have created the nuisance 
or otherwise been so connected therewith as to be 
responsible therefor,* and that the injury incurred 
was the proximate result of the maintenance of 
the nuisance;* and it has been held that recovery 
on the basis of a private nuisance may be had 
only by a person who has been injured in relation 
to a right which he enjoys by reason of his owner¬ 
ship of an interest in land."^ A municipality does 
not create or maintain a nuisance when it performs 
an act which a valid statute authorizes it to per¬ 
form,* and it does so in the manner authorized by 
law;* but a municipal structure) although law¬ 
fully erected, may become a nuisance by the im¬ 
proper manner in which it is maintained.^* 

Acts ultra vires. It has been held that an ac¬ 
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tion will not lie against a municipal corporation 
for creating and continuing a nuisance where its 
act was ultra vires but there is also authority 
to the contrary.!* 

Equitable relief. Like an individual,!* a munici¬ 
pality may, in a proper case, be enjoined from cre- 
ating!^ or maintaining!* a nuisance, or be required 
to abate one already created by it!® 

(2) Collection and Disposal of Garbage and 
Rubbish 

A municipal corporation may be enjoined, and dam¬ 
ages may be recovered from It by persons suffering spe¬ 
cial Injury, where It creates a nuisance in the perform¬ 
ance of the work of collecting, removing, and disposing 
of garbage and other refuse; but the authorized col¬ 
lection and disposal of garbage or rubbish does not 
necessarily create a nuisance. 

A municipal corporation which, in the perform¬ 
ance of the work of collecting, removing, and dis¬ 
posing of garbage and other refuse, creates a nui¬ 
sance is liable to persons suffering special injury 
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that character to be nuisances.—^Pe¬ 
kin V. McMahon, 89 N.E. 484, 164 111 
141, 45 Am.S.R. 114, 27 L.R.A. 206. 

a. Mo.—^Kennedy v. Nevada, 281 S. 
W. 56, 222 MoJ^pp. 459. 

3. Kan.—Corpoa Jtuls cited In 
Krantz v. City of Hutchinson, 196 
P.2d 227, 233. 165 Kan. 449. 

43 O.J. p 96'6 note 28. 

4b Mass.—Calssle v. City of Cam¬ 
bridge, 58 N.K2d 1G9, 817 Mass. 
346. 

48 C.J. P 957 note 31. 

Parttcular defect held not public nnl^ 
eanoe 

Conn.—Broderick v. City of Water- 
bury, 36 A.2d 585, 130 Conn. 601. 

& Wis.—Grinde v. City of Water- 
town. 288 N.W. 196, 232 Wis. 661. 

48 C.J. p 967 note 31. 

Beanlaitee stated 

(1) It has been held that to ren¬ 
der a municipal corporation liable for 
a nuisance it must appear that such 
corporation created or participated 
in the creation of the condition with 
the consciousness that it was creat¬ 
ing It, or else that Its acts were so 
reckless as conclusively to show In¬ 
tention.—^Herman v. Buffalo, 108 N. 
R 461, 214 N.Y. 816. 

(2) Also, it has been held that, to 
render city liable for creating nui¬ 
sance in performance of governmen¬ 
tal function, city must have commit¬ 
ted some affirmative act, as distin¬ 
guished from negligence of its em¬ 
ployees, resulting in injury to citizen. 
—^Boyd v. City of Knoxville, 104 S.W. 
2d 419, 171 Tenn. 401. 

6L Ohlo.^-4Talne8 v. Village of Wyo¬ 
ming. 72 N.B.2d 869, 147 Ohio St. 

491. 


7. Conn.—Broderick v. City of Wa- 
terbury, 86 A.2d 585, 130 Conn. 601. 
Proximity of xuisaiice to private 
property 

A nuisance dangerous to the life 
and health of persons because of its 
proximity to them in the enjoyment 
of their property has been held es¬ 
sential to liability.—Stubbs v. City of 
Macon, Ga.App., 50 S.E.2d 866. 

8L Ala.-^lty of Bessemer v. Cham¬ 
bers, 8 So.2d 163, 242 Ala. 666. 
Cal.—City of Pasadena v. Stimson, 
27 P. 604, 91 Cal. 238. 

Ga.—City Council of Augusta v. La¬ 
mar, 140 S.E. 763, 37 Ga.App. 418. 
N.D.—Messer v. City ojf Dickinson, 
3 N.W.2d 241, 71 N.D. 668. 

43 C.J. P 967 note 31. 

9- Ga.—City Council of Augrusta v. 
Lamar, 140 8.E. 763, 37 GcuApp. 
418. 

10. Ga.—^Long v. Elberton, 84 S.E. 
338, 109 Ga. 28, 77 Am.S.R. 363, 46 
L.R.A. 428. 

43 C.J. P 957 note 81. 

Nuisances arising firom Improper 
maintenance or use of particular 
municipal structures, appliances, 
or other property see infra SB *02- 
906, 907-911, 915. 

11. Mo.—Kennedy v. Nevada, 281 S. 
W. 66. 222 Mo.App. 469. 

43 C.J. p 968 note 66. 

1& Iowa.—^Fitzgerald v. Sharon, 121 
N.W. 623, 143 Iowa 730—Shinnick 
V. Marshalltown. 114 N.W. 642. 137 
Iowa 72. 

13. Tex.—City of Corsicana v. Al¬ 
britton, G1V.APP., 20 S.W.2d 368. 
error refused. 


Impr. Dlst No. 8, 177 S.W. 888, 
119 Ark. 166. 

IB. Md.—Oreen ▼. Garrett, 68 A.2d 
826. 

Mich.—^Northwest Home Owners 
Ass’n V. City of Detroit, 299 N.W.- 
740. 298 Mich. 622. 

Tex.—City of Corsicana v. Albritton. 
Civ.App., 20 S.W.2d 368, error re¬ 
fused. 

43 ax p 956 note 80. 

Injunction against continuance by 
municipality of nuisance connected 
with sewer, drain, or watercourse 
see infra 5 *98. 

Ijack of zlght te preferential treat¬ 
ment 

Neither in reason nor in authority 
is a municipal corporation or a quasi- 
public instrumentality entitled to 
preferential treatment where a case 
of nuisance has been established.— 
Peters v. Moses, 12 N.T.S.2d 786, 171 
Mlsc. 441, modified on other grounds 
19 N.Y.S.2d 168, 269 App.Dlv. 307. 
Temporary Injunction held properly 
refused on balancing of equities 
Tex.—^Mitchell v. City of Temple, 
Clv.App., 152 S.W.2d 1116, error 
refused. 

IS. Ark.—Jones v, Rogers Sewer 
Impr. Dlst. No. 8, 177 S.W. 888. 119 
Ark. 166. 

Ga.—City of Blue Ridge ▼. Klker, 7 
S.E.2d 287. 189 Ga. 717. 

Ind.—^Bearcreek Tp. of Jay County 
V. De Hoff, 49 N.E.2d 391, 113 Ind. 
App. 530. 

Wash—^Bales v. City of Tacoma, 20 
P.2d 860. 172 Wash. 494. 
mialcipallty has no Immunity from 
legal processes compelling abatement 
of a nuisance.—^Francis v. City of 
Bowling Green, 88 S.W.2d 804, 269 
Ky. 626. 


14b Ark.—Jones v. Rogers Sewer 
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therefrom,!^ regardless of any act of negligence on 
its part;i8 and in a proper case an injunction will 
issue.^^ The fact that the ground used as a place 
for dumping garbage is not owned or controlled by 
the municipality,20 or is situated outside the corpo¬ 
rate limits,2i or that other persons, not in the em¬ 
ploy of the municipality, also used the premises for 


a similar purpose,22 or that plaintiff purchased and 
located on his land after the dumping ground was 
established,2S will not relieve the municipality from 
liability. However, the authorized collection and 
disposal of garbage or rubbish does not necessarily 
create a nuisance ;24 and, unless a nuisance is cre- 


17. Mo.—Oorpu jnzlB anotad in 
State ex rel. Hogr Haven Farms v. 
Pearcsr,,41 S.W.2d 403. 410. 828 Mo. 
560. 

Tex.—City of Lengrvlew v. Stewart, 
C1V.APP. 6< S.W.2d 450. 

43 C.J. p 968 note 60. 
arnlsance axisina ftom opexatioii of 
ganiaffa dump 

Tex.—^Bates v. City of Houston. Civ. 
App.. 189 S.W.2d 17, refused for 
want of merit 
43 G.J. p 958 note 60 [a]. 

UXsaaltaxy lUl 

Person is entitled to enjoy comforts 
and pleasures of his home without 
being compelled to breathe foul 
fumes and odors coming from un¬ 
sanitary fill created by city, with re 
spect to right to recover damages 
Arom city.—^Wilson v. City of Port¬ 
land, 58 P.2d 257, 153 Or. 679. 

la Mo.—Oorpiis Jtuls anoted tn 
State ex rel. Hog Haven Farms v. 
Pearcy, 41 S.W.2d 403, 410, 828 Mo. 
560. 

Tex.—City of Longview v. Stewart, 
Civ.App.. 66 S.W.2d 450. 

43 C.J. p 959 note 61. 

Liability for negligence see Infjra, S 
777 b. 


19. U.S.—State of New Jersey v. 
City of New York. 51 S.Ct 619. 283 
U.S. 478, 76 L.Ed. 117G. 

Mo.—Corpu Jtuis quoted In State 
ex rel. Hog Haven Farms v. Pear¬ 
cy. 41 S.W.2d 408, 410, 328 Mo. 660. 
N.Y.—^Nlcoll V. President and Trus¬ 
tees of Village of Ossining, 220 N. 
Y.S. 345. 128 Misc. 848. 

43 C.J. p 959 note 62. 

Pailnre to perform duty 
It is duty of city, maintaining 
dump on its property, to exercise 
dominion and supervision to protect 
owner of adjacent land from noxious 
smoke and gas. not only by restrict¬ 
ing setting fires thereon, but also by 
taking reasonable means to enforce 
such restriction; its duty is not sat¬ 
isfied by mere passivity or withhold¬ 
ing of authority or permission to set 
such fires; and if smoke from ma¬ 
terial burned on the dump by per¬ 
sons other than the city's agents con¬ 
stitutes a nuisance to the occupants 
of plalntilTs property, and the city 
has, or in the exercise of reasonable 
care should have, knowledge of such 
burning, relief against the nuisance 
may be granted.—^Wheaton v. City of 
Putnano, 11 A.2d 358, 126 Conn. 330. 


Time for elimination of nnlsanoe 

(1) City should be granted reason¬ 
able time to carry out plans for erec¬ 
tion and operation of incinerators, 
before granting injunction to re¬ 
strain as nuisance dumping of large 
quantities of garbage in ocean.— 
State of New Jersey v. City of New 
York. 61 S.Ct. 519, 283 U.S. 473. 76 
L.Bd. 1176. 

(2) City, representing that it could 
fully comply with decree, enjoining it 
from dumping garbage into ocean off 
coast of adjoining state, by certain 
date, was granted extension of time 
until such date to do so.—State of 
New Jersey v. City of New York, 64 
S.Ct. 136, 290 U.S. 237, 78 L.Ed. 291. 

(3) An injunction was limited, in 
one case, to restraint of the use of an 
incinerator for the burning of gar¬ 
bage until such time as it could be 
done without dissemination oC nox¬ 
ious gases and odors over th» resi¬ 
dential area surrounding the plant— 
Northwest Home Owners Ass'n v. 
City of Detroit 299 N.W. 740, 298 
Mich. 622. 

Complloiioe or sonoompUanee with 
decree 

(1) City not complying with de¬ 
cree enjoining it from dumping gar¬ 
bage into ocean off coast of adjoining 
state was liable to such state for 
amount expended by its political sub¬ 
divisions to brevent or lessen result¬ 
ing pollution of its waters after ef¬ 
fective date of decree.—State of New 
Jersey v. City of New York. 64 S.Ct 
136, 290 U.S. 237. 78 L.Ed. 291. 

(2) Dumping by the city of New 

York of nonfloating sewage sludge 
consisting of ninety per cent water 
and ten per cent finely divided solids ^ 
was not in violation of decree en¬ 
joining city from dumping refuse in¬ 
to ocean off coast of the slate of 
New Jersey.—State of New Jersey v. 
City of New York. 56 S.Ct 188, 296 
U.S. 269. 80 L.Ed. 214. I 

90. Tex.—Stephenville v. Bower, 68 
S.W. 833. 29 Tex.Civ.App. 384. 

21. Tex.—Coleman v. Price. 117 S. 
W. 905. 54 Tex.Civ.App. 39. 

22. Ill.—^Flannagan v. Bloomington, 
196 I11.APP. 162. 

23. Tex.—Sherman v. Langham, 18 
S.W. 1042. 

24. Mich.—Smith ▼. City of Ann 
Arbor. 6 N.W.2d 752, 303 Mich. 476 
—Sommers v. City of Detroit 278 
N.W. 767, 284 Mich. 67. 
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fN.Y.—Storm v. City of New York, 

238 N.Y.S. 143, 136 Misc. 622. 

43 CJ. p 969 note 67. 

Actionable nuisance 

There is no actionable nuisance un¬ 
less the city exceeds its authority or 
is negligent in the performance of 
its duty.—City of Bessemer v. Cham¬ 
bers, 8 So.2d 163. 242 Ala. 666. 

under maritime law* city, using 
best means available to reduce the 
annoyance from disposal of its rub¬ 
bish, was not liable, where libelant 
on lighter in navigable waters re¬ 
ceived injury to eye from a cinder 
carried to him by a wind after the 
dumping of a cart load into a scow 
raised a cloud of ashes and cinders.— 
McDonald v. City of New York, C.G. 
A.N.Y.. 36 F.3d 714. 
improvement of property by fill 

There is no nuisance on plaintiff's 
property at time of trial, and his 
property is improved rather than de¬ 
preciated in value, where low portion 
of lot has been filled in with street 
dirt, garbage, and other refuse and 
cover'd with blac> dirt to average 
dep 11 of one to on. and one-half feet, 
so that the entire lot is now level 
with the street.—Hugel v. Village of 
Brookfield. 64 N.E.2d 92, 322 IllJtpp. 
349. 

Use of incinerator 

(1) A garbage incinerator of mod¬ 
em design and ample capacity and 
the conveyance of garbage through 
city streets to Incinerator did not 
constitute a nuisance per se so as to 
entitle residents living in vicinity to 
an injunction restraining construc¬ 
tion and operation of Inoincerator.— 
Sommers v. City of Detroit, 278 N.W. 
767, 284 Mich. 67. 

(2) The burning of rubbish la a 
rubbish or garbage incinerator may, 
under the facts of the cose, not con¬ 
stitute a nuisance.—^Northwest Home 
Owners Ass’n v. City of Detroit, 299 
N.W. 740. 298 Mich 622. 

(8) Also the use by city of gar¬ 
bage incinerator for a transfer sta¬ 
tion or depot for garbage would not 
be enjoined, where the incinerator 
was a large, tight, well-constructed 
structure of steel, cement and brick 
containing bins for the deposit of 
garbage.—^Northwest Home Owners 
Ass'n V. City of Detroit, supra. 

Free municipal dump in an out-of- 
the-way place off the public streets, 
and not annoying to nearby residents, 
where the public Is privileged to dls- 
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ated,^^ the municipality incurs no liability in those 
jurisdictions in which the performance of the duty 
is regarded as a governmental function, as discussed 
infra § 777 b. 

§ 771. Destruction or Removal of Private 
Property 

Where a municrpal corporation, destroying or de¬ 
molishing private property, Is acting In the exercise of 
a corporate or proprietary function, It Is held to the 
same degree of responsibility ae an Individual; but where 
It Is exercising a governmental function, as where It Is 
destroying or removing property which Is In fact a 
nuisance, ordinarily It Is not liable. In the absence of 
a statute Imposing liability. 

A city is not liable for its destruction of private 
property while engaged in a governmental func- 
tion.26 Since a municipal corporation may, in the 
exercise of its police power, destroy private prop¬ 
erty in case of public necessity, as discussed supra 
§ 177, the owner of the property has no right of 
action against the municipality to recover for the 
loss, in the absence of a statute expressly conferring 
such right.27 However, a municipal corporation 
may be liable for any needless damage in the de¬ 
struction of property.28 Also, where, in destroying 
or demolishing private property, a municipal cor¬ 


poration is acting in the exercise of a corporate or 
proprietary function, it is held to the same degree 
of responsibility as an individuals^ and is liable for 
the damages arising out of the negligent acts^O or 
trespassSi of its servants in the discharge of that 
function. 

Property constituting nuisance generally. No li¬ 
ability arises against a municipality for the removal 
or destruction of property which is a nuisance,82 
where the act is done in good faith®* under a pow¬ 
er conferred by statute or ordinance.** However, 
there must be a nuisance in fact in order to justify 
the destruction of property under such summary 
power and to protect the municipality from a suit 
for damages.** Moreover, a wanton injury, or un¬ 
necessary destruction of property, will not be justi¬ 
fied where the nuisance can be abated by other 
means.** 

Property constituting fire hazard. A municipal 
corporation is not liable, in the absence of express 
statutory provisions, for damages caused by the acts 
of its officers or agents,*"^ or of bystanders,** in 
destroying or removing private property to prevent 
the spread of fire. Statutes relating to the destruc¬ 
tion of houses to prevent the spread of fire are 


pose of waste materials and miscel¬ 
laneous rubbish, and where a person 
Is employed to bum such rubbish as 
Is combustible and to keep the dump 
In as good shape as the nature of the 
premises will permit, is not a nui¬ 
sance per se.—^Bruce v. Kansas City, 
276 P. 284, 128 Kan. 18, 63 A.L..R. 326. 
aSL Utah.—Gordon v. Murray City, 
151 P.2d 193, 106 Utah 682. 
ao. Ill.—Merrill v. City of Wheaton, 
41 N.K.2d 608, 379 Ill. 604. 

Ohio.—Poetker v. City of Ports¬ 
mouth, 28 N.K.2d 871, 64 Ohio App. 
14d. 

DestraotloiL of house washed onto 
street during flood 

Ohio.—^Poetker v. City of Ports¬ 
mouth, supra. 

a?- ' Vt.—Altken v. Wells River, 40 
A. 829, 70 Vt. 808, 67 Am.S.R. 672, 
41 L.R.A. 666. 

48 C.J. p 959 note 71. 

Destruction of property to preserve 
public health and prevent spread 
of disease see Infra S 777 c. 
Statute conferring right to compen¬ 
sation see supra S 177. 

aa Wash.—^Wheeler v. Aberdeen, 87 
P. 1061, 46 Wash. 68. 

aa. Ill.—Merrill v. City of Wheaton, 
41 N.E.2d 608, 879 Ill. 604. 

aa Ill.—^Merrill v. City of Wheaton, 
supra. 

31. Ill.—MerriU v. aty of Wheaton, 
supra. 


Liability for trespass generally see 
infra § 772. 

DemoUtlon of stairway 
The act of defendant city’s officers 
and employees in demolishing a 
stairway in plaintiff’s house, express¬ 
ly authorized and ratified by city, 
was a ministerial or proprietary act, 
and not in the discharge of a govern¬ 
mental function, and city was liable 
to plaintiff for damages.—^Merrill v. 
City of Wheaton, supra. 

Destmotloa of property without own¬ 
er’s consent 

Where plaintiff deeded lands to 
city, reserving title to all buildings 
and improvements and personal prop¬ 
erty thereon, and plaintiff did not 
abandon structures thereon, or ac¬ 
quiesce in their destruction, city's 
agents, by destroying structures on 
the lands without plaintiff’s consent, 
subjected city to liability for tres¬ 
pass.—Boardwalk Stores Corp. v. 
Moses, 56 N.Y.S.2d 303, 269 App.Dlv. 
506, 911. 

32. Okl.—Cummings v. Lobsitz, 142 
P. 998, 42 OkL 704, L.R.A.1915B 
415. 

48 GJ. p 969 note 76. 

33. La.—O’Rourke v. New Orleans, 
80 So. 887, 106 La. 813, 817. 

43 GJ. p 969 note 78. 

34. InO—^Baumgartner v. Hasty, lOO 
Ind. 575, 50 Am.R. 830. 

48 GJ. P 959 note 77. 
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35. La.—Oglesby v. Town of Winn- 
fleld, App., 27 So.2d 187. 

48 C.J. p 959 note 79. 

Deblaration by ordinance 
The fact that particular use of 
property is declared a nuisance by 
municipal ordinance does not make it 
such, unless it is a nuisance in fact 
and within Idea of nuisance, so that 
authority conferred on municipality 
by such ordinance to abate such use 
as nuisance is no protection against 
liability for so doing, unless its un¬ 
lawful character is clearly estab¬ 
lished.—Oglesby v. Town of Winn- 
fleld, supra. 

3a Mo.—Waggoner v. South Gorin, 
88 Mo.App. 26. 

N.Y.—^Babcock v. Buffklo, 56 N.Y. 
268. 

Setting fire which spreads to adjoin¬ 
ing property see infra S 776 b. 
Active wrongdoing 
A city is liable for damages result¬ 
ing from its active wrongdoing In 
destroying property to abolish a nul- 
sanca—Adams v. City of Toledo, 96 
P.2d 1078, 163 Or. 185, followed in 
Atwater v. City of Toledo, 96 P.2d 
1081, 163 Or. 193. 

37- Iowa.—^Fleld v. Des Moines, 89 
Iowa 575, 28 Am.R. 4'6. 

43 C.J. p 960 note 83. 

Liability for loss of, or damage to, 
property by fire see infra S 776 b. 

3a Minn.—^McDonald T. Red Wing, 
13 Minn. 38. 
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not applicable where walls are razed several days 
after a fire has been exting^ished.^^ 

A building of a kind or material forbidden to be 
within the fire limits, if erected within such limits 
after they are established, is a nuisance per se,^® 
and may be destroyed by the municipality without 
incurring liability therefor,^i unless damage is need¬ 
lessly inflicted^^ or unless an ordinance requires no¬ 
tice to be given to the owner to remove the prop¬ 
erty, and the property is destroyed without giving 
such notice.^® However, where a building, al¬ 
though constituting a fire hazard because of its con¬ 
dition or defective construction, may be repaired 
or reconstructed so as to remove the hazard, the 
city is liable for a partial demolition of the building 
without affording the owner an opportunity to re¬ 
pair or reconstruct it*^ 

Unsafe or dangerous buildings. A city is not lia¬ 
ble for the removal or destruction of a building, as 
ordered by a building commissioner on the ground 
that the building is unsafe or dangerous, where the 
building commissioner is a public officer, his office 
being created, and his powers and duties being pre¬ 
scribed, by statute, and the city receives no par¬ 
ticular benefit or special corporate advantage from 
his act>5 However, it has been held that, although 
a bureau of buildings acts in a dual capacity and 
performs some public or governmental functions, it 
is engaged in a corporate function and its officers 
and employees are agents of the municipality when 
it acts to make the highway safe by destroying a 
structure on the theory that it is unsafe and its re¬ 
moval is necessary to prevent it from falling into 


the street and therein endangering the lives of 
persons using the highway,^® and therefore the mu¬ 
nicipality is liable where the destruction is effected 
without notice to the owner and is an illegal official 
act^^ A city is liable for damages resulting from 
negligence in pulling down the walls of a building 
which remain standing after a fire and are danger¬ 
ous to persons on nearby streets and members 
of a volunteer fire department who perform the 
work several days after the fire has been extin¬ 
guished are not acting in the discharge of their 
duties as firemen so as to relieve the city from li- 
ability.4® An owner who is unable to obtain a 
hearing in advance of the destruction of his prop¬ 
erty claimed to be unsafe and to endanger life has 
a right to a hearing subsequently in an action to 
recover the value of the property;®® and in such 
action he may recover damages representing the 
market value of the structures if justification is not 
proved.®! 

§ 772. Trespass and Conversion 

A municipal corporation may be liable for trespass 
or conversion; but It Is not liable for conversion by an 
officer who is not acting within the scope of his author¬ 
ity or who is a public officer and not a servant or agent 
of the municipality. 

For misfeasance within the scope of its corporate 
powers, a municipal corporation may be liable in 
an action of trespass for direct injury to proper¬ 
ty,®® or may be enjoined from the commission of 
such act;®® and it has been held that liability at¬ 
taches whether the municipality is acting in a pub¬ 
lic or private capacity;®® but it has also been held 


39. Va.—^Burson v. City of Bristol, 
10 S.E 2d 641. 176 Va. 63. 

4a Ind.—Miller v. Valparaiso. 87 N. 

E. 418, 10 Ind.App. 23. 

41. Ind.—^Miller v. Valparaiso, su¬ 
pra. 

48 C.J. p 960 note 86. 

4a Wash.—^Wheeler v. Aberdeen, 87 
P. 1061. 45 Wash. 63. 

43. Ill.—^Ward v. Murphysboro, 77 
I11.APP. 649. 

44i Ohio.—^Abraham v. City of War¬ 
ren. 37 N.E.Sd 390, 67 Ohio App. 
492. 

46. Mass.—New England Trust Co. 
V. City of Boston, 15 N.E.2d 256, 
300 Mass. 321. 

46. N.T.—Oeters v. City of New 
York, 1 N.E.2d 466, 270 N.Y. 364. 
Liability of municipality for failure 
to remove unsafe structure adja¬ 
cent to street see Infra S 819. 
According to prior deodsioii. by a 
lower court, where certain duties as 
to the examination and removal, if 


necessary, of dangerous structures 
were wholly vested In a department 
of buildings created by special stat¬ 
ute. the municipality having no au¬ 
thority or supervisory control over 
the department, the municipality is 
not liable for their acts or omissions. 
—Connors v. New York, 11 Hun, N. 
Y., 439. 

47. N.Y.—Oeters v. City of Now 
York, 1 N.E.2d 466, 270 N.Y. 364. 

48. Vo.—^Burson v. City of Bristol, 
10 S.E.2d 641, 176 Va. 63. 

City xasuagex’s approval of reoom- 
mendation, of fire chief to pull down 
brick walls of a burned building, to 
protect pedestrians on city streets, 
was not ultra vires as to the city or 
olty manager, so as to relieve city 
from liability.—Burson v. City of 
Bristol, supra. 

49. Va.—^Burson v. City of Bristol, 
supra. 

Liability for acts or omissions of 
firemen generally see Infra 8 776. 
Sa Ky.—Moll Co. V. Holstner, €7 S. 
W.2d 1, 252 Ky. 249. 
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51. Ky.—^Moll Co. V. Holstner, su¬ 
pra. 

58. Cal.—^Los Angeles Brick & Clay 
Products Co. V. Olty of Los An¬ 
geles, 141 P.2d 46. 60 CalALpp.2d 
478. 

Ky.—^Board of Common Council of 
Frankfort v. Hall, 13 S.W.2d 766, 
227 Ky. 699. 

La.—Oglesby v. Town of Wlnnflold, 
App.. 27 So.2d 137. 

N.M.—^Rix V. Town of Alamogordo, 
77 P.2d 766, 42 N.M. 325. 

N.Y.—Macord v. City of New Roch¬ 
elle, 39 N.Y.3.2d 47, ]79 Mlsc. 311. 

Vt.—^Pago V. Town of Newbury, 34 
A.2d 218, 113 Vt. 336. 

43 C.J. p 960 note 90. 

Trcspeuis in demolishing or destroy¬ 
ing property seo supra 8 771. 

63. Wls.—^Klagus v. Baraboo, 196 N. 
W. 772, 182 WlB. 603. 

54. Mich.—Robinson v. Wyoming 
Tp.. 19 N.W.2d 469, 312 Mich. 14— 
Ferriss v. Board of Education of 
Detroit, 81 N.W. 98, 122 Mich. 816. 
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that the municipality is not liable where it is ex¬ 
ercising a governmental function.^^ A municipality 
iS| of course, not liable for a trespass where there 
is only a nuisance and not a trespass.^^ 

Conversion, When a municipality appropriates 
to its use the property of any person, otherwise than 
as authorized by law on making compensation there¬ 
for, it becomes liable to an action for the conver¬ 
sion or use of such property but it is not liable 
for the appropriation of property by one of its offi¬ 
cers, even though no compensation is made there¬ 
for, where such officer is not acting within the scope 
of his authority,58 nor is it liable for a conversion, 
from which it receives no benefit, by an officer who 
is a public, judicial officer and not a servant or 
agent of the municipality.®® 

§ 773. Injuries by Mob Violence 

a. In general 

b. Statutory liability 

a. In General 

, In the absence of a statute Imposing It, there Is no 
liability on the part of a municipal corporation for Inju* 
rles caused by the acts of mobs or riotous assemblages. 

Actions to recover from municipal corporations 
damages resulting from the acts of mobs and rio¬ 
tous assemblages are actions to hold such corpora¬ 


tions liable in damages for a failure to preserve the 
public peace,®® and, as the duty and power to pre¬ 
serve order and prevent mob violence are govem- 
mental,®^ the municipality is entitled to the same 
immunity from liability for injury resulting from 
mob violence as the sovereign granting the power,®® 
unless such liability is expressly declared by the 
sovereign, as discussed infra subdivision b(l) of 
this section. A charter provision to the effect that 
it shall be the duty of a city to preserve the peace 
and to prevent disturbances and disorderly assem¬ 
blages does not impose such liability.®® 

b. Statutory Liability 

(1) In general 

(2) Nature and purpose of assemblage 

(3) Notice of danger 

(4) Conduct of person injured 

(1) In General 

Statutes Imposing liability on municipal corpora¬ 
tions for Injuries Inflicted by mobs are constitutional; 
and the terms of the particular statute, as properly con¬ 
strued, are determinative of the question of liability or 
nonliability under the facts of the case. 

The liability of municipal corporations for inju¬ 
ries inflicted by mobs is frequently created by ex¬ 
press statutory provisions;®* and the terms of the 
particular statute, as properly construed, are de- 


55. Ga.—^Plunkett's School for Boys 
V. City of Thomaavllle, 176 S.B. 
666 , 178 Ga. 626. 

Liability for trespass: 

By police oflicer see Infra 9 776 a. 
In levying execution for taxes see 
Infra 9 779. 

sa, Iowa.—^Ryan v. City of Emmets- 
burgr, 4 N.W.2d 436, 232 Iowa 600. 
Ohio.—^Village of Lebanon v. Loop, 
App., 32 N.E.2d 468. 

Liability of municipality for nuisance 
created, maintained, or permitted 
by it see supra § 770 b. 

57. Mo.—Corpus Juris died In 
Connelly y. City of Sedalia, 2 S.W. 
2d 682. 634, 222 Mo.App. 109. 

48 C.J. P 960 note 92. 

Xiaok of knowledge of ownership 
If any of the property was pur¬ 
chased by or through other sources 
than plalntllTs predecessor In title 
and present members of village 
board could not find out and did not 
know who owned property, they were 
Justified In refusing to permit plain¬ 
tiff to remove it on demand.—^Hansen 
V. Village of Ralston, 22 N.W.2a 719, 
147 Neb. 261. 

Ulncontroverfeed facts hdd not to es¬ 
tablish oonveraion 

Tenn.—South Memphis Land Co. v. 
City of Memphis, :74‘ S.W.2d 209, 
18 Tenn.App. 142. | 


S 8 L Mo.—Connelly v. City of Sedalia, 
2 S.W.2d 632, 222 Mo.App. 109. 

59. N.J.—^Lemien v. Town of Belle¬ 
ville, 189 A. 662, 117 N.J.Law 466. 
Conversion by police officers see in¬ 
fra 9 776 a. 

50. U.S.—^New Orleans v- Abbagna^ 
to. La.. 62 F. 240, 10 aCA. 361. 26 
L.R.A. 339. 

61. Ill.—Chicago League Ball Club 
V. Chicago, 63 N.E. 696, 196 Ill. 
64. 

62. N.T.—^Flnkelsteln v. City of 
New York, 47 N.Y.S.2d 166, 182 
Misc. 271, affirmed 63 N.Y.S.2d 466, 
269 App.Div. 663, affirmed 66 N.E. 
2d 432, 296 N.Y. 730—146 West 
117 th Street v. City of New York, 
60 N.Y.S.2d 669. 

R.I.—Goldman v. Forcler, 27 A.2d 
340, 68 R.I. 291-^Goldman v. Quinn, 
198 A. 649, 60 R.I. 8 S 6 . 

43 C.J. p 960 note 98. 

63. Ohio.—Western College of Hom¬ 
eopathic Medicine v. Cleveland, 12 
Ohio St 376. 

64. Statutory purpose 

(1) Purpose of act to suppress 
mob violence is to Impose on mu¬ 
nicipalities, to which state has dele¬ 
gate^ police power, responsibility of 
protecting their residents against un¬ 
lawful exercise by unauthorized 
groups of persons of powers delegal- 

73 


ed; and legislative intent is to im¬ 
pose on municipality the responsi¬ 
bility of preventing mob ftom inter¬ 
fering with orderly processes of es¬ 
tablished law and of preventing mobs 
from arrogating to themselves pow¬ 
ers given by state to Its municipali¬ 
ties to force people Into compliance 
with that law.—^Anderson v. City of 
Chicago, 40 N.E.2d 601, 818 IlLApp. 
616. 

(2> Also, purpose of such statu to 
Is -to take burden of damages and 
loss flrom individual and place It on 
whole community, and to promote 
public order by making every person, 
and particularly every taxpayer, per¬ 
sonally Interested In reporting to offi¬ 
cers every developing public disorder 
of which he may have knowledge.— 
Maus V. City of Salma, 114 P,2d 8 O 84 
164 Kan. 88 . 

<3) It Is said that the primary ob¬ 
ject of such a statute Is to make the 
citizens of a municipality conscious 
that they collectively will be com¬ 
pelled to pay, through the municipal¬ 
ity, compensation to an individual 
whose property Is destroyed during a 
riot.—Goldman v.. Forcler, 27- A.2d 
340, 68 R.I. 291. 

Statute Is purely one of Indemnity 
U.S.—^Pennsylvania Co. v. Chicago, 

C.C.I11.. 81 F. 317. 

43 C.J. P 961 note 4. [aj. 
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terminative of the question of liability or nonlia¬ 
bility under the facts of the case.®® The view taken 
by some authorities is that such statutes, being in 
derogation of the common law, should be given a 
strict construction;®® but the view taken by other 
authorities is that such statutes, being both remedi¬ 
al and penal, remedial so far as they provide com¬ 
pensation to injured persons, and penal so far as 
they throw the burden of such compensation on 
the municipality,®^ should be liberally construed.®® 
Furthermore, it has been considered that resort to 
either of tlie foregoing views as to the character 
of such a statute is confusing and that the statute, 
whether remedial or penal, should be construed 
fairly, according to its terms, to accomplish its in¬ 
tent and purpose.®® 

The power of the legislature to pass such laws^® 
and their constitutionality^^ have been recognized 
and upheld in numerous cases; and, as has been 
said, the right to such reimbursement may be en¬ 
tirely withdrawn or limited at any time at the 
pleasure of the legislature.^® However, a statute 
providing for recovery of a specified minimum sum 
as damages, irrespective of the extent of plaintiffs 
injury, is unconstitutional.^® 

Property carried away by a mob is, according to 
some decisions, ‘^destroyed” within the meaning of 
a statute creating liability for property injured or 
destroyed but according to other decisions such 


a statute does not impose liability for property 
stolen during a riot.^® 

Diligence of municipality. Inability to prevent 
the injury, or diligence on the part of the munici¬ 
pality, is no defense under a statute which does 
not so provide ;7® the municipality must not only 
endeavor to prevent injury, but must prevent it.^^ 

Lynching, The word “l 3 mching,” as used in a 
statute imposing civil liability in damages on mu¬ 
nicipalities for loss of life by lynching, connotes 
summary and illegal meting out of punishment by 
death on a person suspected of a crime and it is 
essential to liability, under such a statute, for loss 
of life by lynching that the person whose life was 
lost was suspected of having been guilty of a 
crime a statute giving a right of action to the 
surviving spouse, etc., of a person lynched at the 
hands of a mob does not apply where a policeman 
was shot while attempting to suppress a mob pur¬ 
suing a fugitive.®® 

(2) Nature and Purpose of Assemblage 

In order to render a municipal corporation liable, 
under a statute, for Injuries from mob violence, the na¬ 
ture and purpose of the assemblage caueing the Injuries 
must be within the statute. 

The statutory liability of a municipal corpora¬ 
tion for injury to persons or property from mob vio¬ 
lence depends among other things on the nature®^ 


65. IlL—^Anderson v. City of Ohlca- 
60, 40 N-S1.2d 601. 813 IlLApp. 616. 
43 CJ. p 961 note 4 [b]-[l]. 

Samagea ficom crimes generally 
It Is not the legislative Intent to 
Impose on a municipality liability for 
damages resulting from every oxime 
committed by a number of persons 
acting In concert. 

Kan.—Maus v. City of Sallna, 114 P. 
2d 808. 164 Kan. 38, overruling 
Selgler v. Kansas City. 292 P. 987, 
131 Kan. 604—^Koska v. Kansas 
City, 266 P. 67, 123 Kan. 362. 

N.J.—^Hailey v. City of Newark, 36 
A.2d 210, 22 N.J.M1SC. 139. 

Pushing and shoving of crowd 
Where plaintiff failed to show that 
accident was occasioned by the push¬ 
ing and shoving of a crowd so large 
and unmanaged that plaintiff was re¬ 
stricted In her free movements or 
that such crowd was so large as to 
require the attendance of guards, 
plaintiff was not entitled to recovery 
against city.—^Alexander v. City of 
New York. 36 N.Y.S.2d 283. 
sa N.J.—Hailey v. City of Newark, 
36 A.2d 210, 22 N.J.Mlsc. 139. 

43 C.J. p 961 note 6. 

67. N.T.—^Peinatein v. City of New 
York, 283 N.Y.S. 836, 167 Mlsc. 167. 
43 ax p 961 note 7. 


68 . N.Y.—Feinstein v. City of New 
York, supra. 

43 C.J. p 961 note 8. 

69. H.I.—Goldman v. Foroler, 27 A. 
2d 340, 68 R.I. 291. 

TO. R.I.—Goldman v. Forcler, supra. 
43 C.X p 280 note 44, p 961 note 10. 

71. N.Y.—Darlington v. New York, 
31 N.Y. 164, 88 Am.D. 248. 

12 C.X p 768 note 21 [c]^8 C.X p 
961 note 10. 

72. R.I.—Goldman v. Quinn, 198 A. 
649, 60 R.I. 936. 

43 C.X p 962 note 11. 

Dnzflng wear emsrgenoy period 
Legislative purpose, in enacting 
provisions of a war emergency act 
rendering inoperative a statute Im¬ 
posing liability on municipalities for 
damages by mobs and riots, was to 
divert instrumentalities usually held 
In reserve by municipalities for pro¬ 
tection against civil riot to defense 
of nation and to encourage such di¬ 
version by relieving municipalities 
from consequences during the emer¬ 
gency period.—^Finkelsteln v. City of 
New York, 47 N.Y.S.2d 156, 182 Mlsc. 
371, affirmed 63 N.Y.S.2d 465, 269 
App.Dlv. 662, affirmed 66 N.E.2d 482, 
295 N.Y. 730. 

73. Ohio.—Caldwell Cuyahoga i 
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County, 15 Ohio Gir.Ct. 167, 8 Ohio 
Clr.Dec. 66. 

74. Ill.—Spring Valley Coal Co. v. 
Spring. Valley. 65 IlLApp. 571. 

48 C.X p 962 note 14. 

75. R.I.—Goldman v. Forcler, 27 A. 
2d 840, 68 R.L 291. 

43 C.J. P 962 note 16. 

76. Wls.—^Northern Assur. Co. v. 
City of Milwaukee, 277 N.W. 149, 
227 Wls. 124. 

43 C.X p 962 note 13. 

77. Wls.—^Northwestern Assur. Co. 
V. City of Milwaukee, supra. 

78. N.X—Hailey v. City of Newark, 
36 A2d 210, 22 N.XMlsc. 139. 

79. N.X—Hailey v, City of Newarkp 
supra. 

sa Ill.—^Barnes v. Chicago, 153 N.BL 
821, 823 Ill. 203. 

81. IIL—^Anderson v. City of Chlcar 
go. 40 N.B.2d 601, 818 IlLApp. 616r 
43 C.X p 962 note 18 [a]. 

Mob 

(1) Where the statute imposing 
liability does not define the word 
“mob," the court is required. In in¬ 
terpreting the word, to consider not 
only the dictionary and text-book 
definitions of the word, but also the 
theory and purpose that lay back 
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and purpose®^ of the assemblage causing the injury, 
considered in connection with the phraseology of 
the statute. However, the original purpose of the 
assemblage, although lawful, is not material where 
the persons assembled change their purpose and 
unite in unlawful acts.®® 

Exploding firecriickers or fireworks. Since there 
was no common or mass purpose to injure plaintiff 
or any other person, a person injured by a fire¬ 
cracker thrown by someone in a crowd of people 
OTgaged in exploding firecrackers or fireworks has 
no cause of action under a statute making a mu¬ 
nicipality liable for injuries accruing in conse¬ 
quence of a riot or the action of a mob.®^ How¬ 
ever, it has been held that the words “any riotous 
or tumultuous assembly of people” cover an assem¬ 
bly of one thousand, people in the main street of 
the city, obstructing its use and discharging fire¬ 
works therein at private property, and if injury is 
thus inflicted liability arises under the statute.®® 

Prisoners in a city jail who join together and in¬ 
jure a fellow prisoner constitute a “mob” or “rio¬ 
tous assembly,” within a statute making cities liable 
for damages from mob violence;®® but no such lia¬ 
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bility exists on the part of a city for injury thus in¬ 
flicted upon a prisoner in the county jail, located 
within the city limits, where the sheriff has charge 
of the jail and its inmates, and the city has no au¬ 
thority to interfere with his management.®'^ 

Residence of members of mob. The fact that 
some of the mob resided outside the municipality 
has been held immaterial.®® 

(3) Notice of Danger 

Notwithstanding a statutory requirement of the giv¬ 
ing of notice to the municipal corporation of the im¬ 
pending danger as a condition of liability, want of no¬ 
tice does not defeat recovery by a person who Is not 
aware of the danger In sufficient time to give notice. 

Under various statutory provisions declaring the 
municipal liability for damages from mob vio¬ 
lence, the municipality must have notice of the im¬ 
pending danger, or good reason to believe that a 
riot threatens,®® or the person who would enforce 
such liability must have given notice of such dan¬ 
ger to the municipal authorities if he had knowl¬ 
edge thereof.®® However, the want of such notice 
will not defeat a recovery if the owner himself was 
not aware of the danger .in sufficient time to enable 


of the statute.—^Maus v. Olty of Sal- 
Ina. 114 P.2d 808. 154 Kan. 88. 

(2) As used in the statute, “mob" 
is a vernacular word rather than a 
strictly legal term, and is descrip¬ 
tive of a riotous assemblage disturb¬ 
ing the public peace and order or of a 
determined and lawless group bent 
on taking the law into its own hands 
in disregard of the orderly processes 
of administering Justice.—^Maus v. 
City of Salina, supra. 

(3) It Is practically synonymous 
with “riot."—^Koska v. Kansas City. 
255 P. 57, 128 Kan. 362. 

<4) However, It is not synonymous 
with the phrase **unlawful assembly" 
as defined in the statute relating to 
unlawful assembly, or with "mob" as 
used in the statute relating to lynch¬ 
ing.—^Maus V. City of Salina, supra— 
Koska V. Kansas City, supra. 

(5) An unlawful assembly is the 
incipient or formative period of a 
mob or riot.—^Koska v. Kansas City, 
supra. 

(6) Peace officers constitute a mob 
for whose acts the municipality is 
liable where they break into a per^ 
son's home, violently assault him, 
frighten his family, and search his 
house in a destructive manner, re¬ 
fusing to show a warrant therefor.— 
Moore v. Wichita, 189 P. 872, 106 
Kan. 636. 

(7) On the other hand, a person 
who la robbed on the street by three 
or more persona acting together is 


not injured by a "mob."—Sanger v. 
Kansas City, 206 P. 891, 111 Kan. 263, 
23 A.L.R. 294. 

MCnuudvari" party 

A municipality has been held liable 
for injury caused by the unlawful 
acta of a "charivari" party.—Cherry- 
vale V. Hawman, 101 P. 994, 80 Elan. 
170, 133 AmS.R. 195, 23 L..R.A.,N.S., 
645, 18 AnmCas. 149—43 C.J. P 963 
note 23. 

Crowd dispersing on approach of po¬ 
lice offloers 

The act of a crowd of men and 
boys who tear down an unoccupied 
building, but disperse on the ap¬ 
proach of police officers, has been 
held not to constitute a not so as to 
create a liability against the mu¬ 
nicipality for the destruction of the 
property.—^Adamson v. New York, 
80 N.E. 937, 188 N.Y. 255. 117 Am. 
S.R. 863, 10 L..R.A.,N.6 , 925, 11 Ann. 
Cas. 188—43 C.J. p 963 note 24. 

82. Ill.—^Anderson v. City of Chi car 
go, 40 N.E.2d 601, 813 Ill.App. 616. 
N.J.—Hailey v. City of Newark, 36 
A.2d 210, 22 N.J.M1SC. 139. 

48 ax p 962 note 18 [b], [c]. 
pnrpose respe ct ing paxHonlar person 

(1) To be entitled to recover for 
injuries, plaintiff must have been the 
Intended victim of the mob and the 
object of mob's purported correction¬ 
al powers.—^Anderson v. City of Chi¬ 
cago, 40 N.E.2d 601, 813 llLApp. 616. 

(2) In an earlier case it was said 
that the person whose life was lost 
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need not have been the one to whom 
the mob assembled to do violence.— 
Barnes v. Chicago, 225 llLApp. 81. 

(8) However, on a subsequent ap¬ 
peal the court said that all that was 
decided on the former appeal was 
that, since the declaration charged 
that decedent was lynched by a mob, 
it stated a cause of action.—^Barnes 
V. Chicago, 237 IlLApp. 464, affirmed 
163 N.E. 821, 823 111. 203. 

83, Kan.—^Hendren v. Arkansas City, 
252 P. 218, 122 Kan. 861. 

43 ax p 962 note 19. 

84, iCan.—^Kretchmar v. City of At¬ 
chison, 299 P. 621, 183 Kan. 198. 

Wls.—Aron v. Wausau, 74 N.W. 364, 
98 Wls. 692, 40 L.R.A. 788. 

85, Ky.—^Madisonvllle v. Bishop, 67 
SW. 269, 113 Ky. 106, 23 Ky.L. 
2363, 57 L.R.A. 130. 

86 L Kan.—^Blakeman v. Wichita, 144 
P. 816, 93 Kan. 444, L..R.A.1916C 
578, Ann.Caa.l916D 188. 

87. Kan.—^Berberlck v. Topeka, 240 
P. 968, 119 Kan. 56, 44 A.L.R. 1185. 

8 aL N.H.—^Palmer v. Concord, 48 N. 

H. 211, 97 Am.D. 605. 

48 ax p 9*63 note 29. 

88 . Ky.—Tandy v. Hopkinsville, 169 
S.W. 708, 160 Ky. 220, Ann.Cas. 
1916A 322. 

43 C.X p 963 note 82. 

90. Wis.—^Long V. Neenah, 107 N.W. 

10, 128 Wls. 40, 8 Ann.Cas. 468. 

43 ax p 963 note 33. 
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him to give notice,®! or if, under the circumstanc¬ 
es, it was impossible for him to give notice.®® It 
has been held, also, that notice by the owner is not 
essential where the authorities have, in fact, such 
knowledge from other sources;®® but under some 
statutes the notice must be given by or on behalf 
of the person claiming damages, and a notice given 
by a third person does not inure to his benefit.®^ 

(4) Conduct of Person Injured 

Under a statutory qualification relating thereto, the 
conduct or negligence of the party complaining does not 
preclude recovery by him agalnet a municipal corpora¬ 
tion for Injuries from mob violence unlesa It Is of the 
nature and has the effect contemplated by the statute. 

As used in statutes providing that no recovery 
may be had against a municipal corporation for in¬ 
juries from mob violence if it appears that such in¬ 
jury was occasioned, aided, sanctioned, or permit¬ 
ted by the carelessness, neglect, or wrongful act of 
the person complaining, or unless he shall have used 
all reasonable diligence to prevent the injury, the 
word “occasioned” means “caused” and merely con¬ 
notes the relation of cause and effect.®® The par- 
tidpancy of a property owner in a riotous assem¬ 
blage will defeat his right to recovery for the val¬ 
ue of property destroyed thereby;®® but the fact 
that the mob is constituted chiefly of the employees 
of the property owner is no defense.®^ Negligence 
cannot be imputed to a property owner because he 
dedined to take human life in order to save his 
property®® or because he failed to employ guards to 
protect it.®® Also, a municipality is none the less 
liable for damages done by a mob because the prop¬ 
erty, at the time of its destruction, was devoted to 


an unlawful purpose^ or its use constituted a nui¬ 
sance.® 

A statute providing that there shall be no liabil¬ 
ity for destruction of property by a mob where the 
injury was “caused” by the “illegal or improper 
conduct” of the person daiming damages is accord¬ 
ed effect in cases within its terms, as properly con¬ 
strued;® and it has been held, under such a statute, 
that it is immaterial how remote in time the ille¬ 
gal or improper conduct was, if in fact the destruc¬ 
tion of plaintiff’s property was caused by such con¬ 
duct;® but, under a differently worded statute, it 
has been held that, in order to absolve the city from 
liability, the acts of the person which occasion or 
cause the injuries to his property must occur at 
the time the injuries are done.® 

Doing what a person has a lawful right to do 
may not be considered a proximate cause of injury 
to his property® or an unlawful contribution to the 
excitement of a riot^ 

In a state where the statute imposing liability 
contains no qualifications or exceptions, it is rec¬ 
ognized that a case might arise under which the 
court would be impelled to deny a suitor the benefits 
of the statute under an application of the maxim 
that no one can take advantage of his own wrong.® 

§ 774. Care of Poor, and Public Charities 

A municipal corporation la not liable for the acts or 
omlsalona of those through whom Its public duties In 
administering public charities and caring for the poor 
are performed. 

The administration of public charities® and the 
care of the poor!® are duties of such a public na¬ 


si. Wls .—hong V. NeenaJh, supra. 

43 C.J. p 968 note 84. 

98. N.T.—Felnsteln v. City of New 
Tork, 283 N.Y.S. 335, 157 Mlsc. 167. 

93. N.T.—Felnsteln v. City of New 
York, supra. 

48 C.J. P 963 note 85. 

94. Wls.—^Long v. Neenah, 107 N.W. 
10, 128 Wls. 40, 8 Ann.Cas. 462. 

98. Wls.—Northern Assur. Co. v. 
City of Milwaukee, 277 N.W. 149, 
227 WlB- 124. 

06L CaL—Wins Chunar v. Los An- 
ffeles. 47 Cal. 531. 

97. Ill.—Sprlngr VaUey Coal Co. v. 

Spring Valley, 65 Ill.App. 671. i 
48 C.J. P 968 note 40. 

sa Ill.—Spring, Valley Coal Co. v. 

Spring Valley, supra. 

48 C.J. p 968 note 41. 

99. Ky.—Tandy ▼. Hopkinsville, 169 
S.W. 708. 160 Ky. 220, Ann-Cas. 
1916A 822, 


11. N.Y.—^Blodgett v. Syracuse, 86 
I Barb. 526. 

48 C.J. p 968 note 43. 

8. Me.—^Brlghtman v. Bristol, 85 Ma 
426, 20 Am.R. 711. 

43 CJ. p 963 note 43 [b]. 

3. N.H.—^Palmer v. Concord, 48 N.H. 
211. 97 Am.D. 606. 

43 C.J. p 964 note 44 [aj. 

4. N.H.—Chalboume v. Newcastle, 
48 N.H 196. 

43 C.J. P 964 note 46. 

5h Wls.—^Northern Assur. Co. v. City 
of Milwaukee, 277 N.W. 149, 227 
Wls. 124. 

0. Wls.—^Northern Assur. Co. v. City 
of Milwaukee, supra. 

7. Ky.—Tandy v. HopkinsvlUe, 169 

S.W. 703, 160 Ky, 220, Ann.Cas. 
1916A 322. 

43 C.J. P 963 note 88 [a]. 

a, Mont.—^Butte Miners* Union v. 
Butte. 194 P. 149. 58 Mont. 891, 18 
A.li.R. 746. 


Neoesslty of overt act 

It was held that, in the particular 
case, nothing short of the commis¬ 
sion of an overt act by some agency 
authorized or abetted by plaintiff 
union, to which the damage can be 
clearly attributed, would relieve the 
city of responsibility under the stat¬ 
ute, and that plaintilTs right to re¬ 
cover could not be affected by Its 
failure to advise the city of Its In¬ 
tention to parade.—^Butte Miners* 
Union V. Butte, supra—48 CJ. p 968 
note 38 [b]. 

9- N.Y.—Babcock v. McCafbrey, 800 
N.Y.S. 493, 165 Mlsc. 103. 

48 C.J. p 964 note 47, 

10. U.S.—Gillies V- City of Minne¬ 
apolis, D.C.Mlnn., 66 F.Supp. 467. 
Cal.—Sanders v. dty of Long Beach, 
129 P.2d 611, 64 Cal,App.2d 651. 
Mass.—Orlando v. City of Brockton. 

8 N.B.2d 794, 296 Mass. 206. 

43 C.J. P 964 note 47, 

Conduct of poor farm yielding profit 
ape Infra 9 906. 
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ture that a municipality is immune from liability 
for the acts or omissions of those through whom 
such duties are performed. 

§ 775. Police Power and Officers 

a. In general 

b. Appointment or retention of incompe¬ 

tent officer 

c. Ratification of officer’s acts 
a. In General 

A municipal corporation Is not liable for the acta of 
Its officers In attempting to enforce police regulations* 
nor Is It liable for the wrongful or negligent acts of 
police officers while acting In the performance of public 
duties. 

When, by the action of the state, a municipal 


corporation is charged with the preservation of the 
peace, and empowered to appoint police boards and 
other agencies to that end, the corporation pro tan- 
to is charged with governmental functions in the 
public interest and for public purposes, and in the 
exercise of its powers and duties in respect of the 
enactment and enforcement of police regulations it 
is entitled to the same immunity as the sovereign 
granting the power unless such liability is expressly 
declared by the sovereign.^! The police regulations 
of a city are not made and enforced in the interest 
of the city in its corporate capacity, but in tue in¬ 
terest of the public.i2 

A city is not liable, therefore, for the acts of its 
officers in attempting to enforce such regulations,^® 


DUrerent boldliiff u to Wozks prog¬ 
ress AflmiwlstratioiL project 
workers 

Where cltj leased building: for use 
as warehouse and distribution depot 
for surplus commodities delivered by 
federal government agencies, and 
subsequently authorized Works 
Progress Administration to use part 
of building for sewing project, and 
city arranged a passageway from 
sewing room to lavatories, which 
were located in part of building re¬ 
tained and occupied by the city, city 
was under duty to keep passageway 
in a reasonably safe condition for 
use of Works Progress Administra¬ 
tion workers, the money paid such 
workers by the federal government 
being regarded as wages and not a 
dole and the city not being required 
by a state statute to participate in 
the venture.—^Duren v. City of Bing¬ 
hamton, 18 N.T.S.2d 618, 258 App. 
Dlv. 604, affirmed 28 N.E!.2d 918, 288 
N.T. 467. 

II. Col.—Sanders v. City of Long 
Beach, 129 P.2d 611, 64 Cal.App.2d 
661. 

Del.—Oorpus Jozls quoted In Kelley 
V. City of Wilmington, 156 A. 867, 
869, B W.W.Harr. 9. 

Fla—corpus Juris quoted In Kenne¬ 
dy V. City of Daytona Beach, 182 
So. 228, 229. 132 Fla 676. 

48 C.J. p 964 note 50. 

OovemmeiLtal functions ezexolsed by 
municipality include: 

(1) Apprehension, conviction, and 
Incarceration of violators of the law. 
—Kelly V. City of Chicago, 68 N.FL 
2d 278, 324 Ill.App. 882. 

(2) Police protection. 

III. —^Prlckett V. City of Hillsboro, 65 
N.Fl2d 806, 323 Dl.App. 236. 

H.T.—^Murrain v. Wilson Line, 59 N. 
T.S.2d 760, 270 App.Div. 372, af- 
flimed 72 N.S.2d 29. 296 N.T. 846. 
reargument denied 73 N.E].2d 572, 
296 N.T. 995—Babcock v. McCaf¬ 
frey, 300 ir.T.S. 498, 165 Mlsa 108. 

(3) Creation or • Mtobllshment, 


maintenance, and operation of police 
department. 

Hawaii.—^Perez v. City and County 
of Honolulu, 29 Hawaii 65. 

Ill.—^Taylor v. City of Berwyn, 22 
N.H.2d 930, 372 IlL 124. 

Miss.—Jones v. City of Amory, 185 
So. 237, 184 Miss. 161. 

Ohio.—^Aldrich v. Youngstown, 140 N. 
H. 164, 106 Ohio St. 342, 27 A.L.R. 
1497—Lelsgang v. City of Cincin¬ 
nati, 15 N.E.2d 158, 57 Ohio App. 
613. 

Tenn.—^Bobo v. City of Kenton, 212 
S.W.2d 363. 

(4) Determination of question, un¬ 
der power conferred on it, whether 
it shall have police department or 
what shall be its character and ex¬ 
tent—^Leckliter v. City of Des 
Moines. 233 N.W. 68, 211 Iowa 261. 

(6) Exercise of police control.— 
Benton v. City of Santa Monica, 289 
P. 203, 106 CaLApp. 339. 

Tillsge acts in govenunautal ca¬ 
pacity in the operation, control, and 
use of its police force—Gaines v. 
Village of Wyoming, 66 N.E.2d 162, 
77 Ohio App. 373, reversed on other 
grounds 72 N.E.2d 369, 147 Ohio St 
491. 

FreventloiL of crime is exercise of 
governmental power by a city.— 
Gotcher v. City of Farmersville, Civ. 
App., 139 S.W.2d 861, affirmed 161 
S.W.2d 665, 137 Tex. 12. 

Ea fields of administration of Jus¬ 
tice and maintenance of peace by the 
enforcement of the law, the principle 
of immunity of a municipal corpora^ 
tion from liability for torts has a 
wide application.—^Hagerman v. City 
of Seattle, 66 P.2d 1162, 189 Wash. 
694, 110 A.L.R. 1110. 

SSnnicipallty not liable for inade¬ 
quate police service 
Pa.—Honaxnan v. City of Philadel¬ 
phia, 185 A. 750, 822 Pa. 536. 

12. Del.—Corpus Juris quoted in 
Kelley v. City of Wilmington, 156 
A. 867, 869, 5 W-W.Harr. 9. i 
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\ Fla.—^McCain v. Andrews, 190 So. 
616, 139 Fla. 391—Corpus Juris 
quoted in Kennedy v. City of Day¬ 
tona Beach, 182 So. 228, 229, 132 
Fla. 676. 

Ill.—Taylor v. City of Berwim, 22 N. 

E.2d 980, 372 Ill. 124. 

Ky.—Corpus Juris quoted in Caudill 

V. Pinsion, 24 S.W.2d 988, 940, 238 
Ky. 12. 

Mo.—Corpus Juris quoted in Aus- 
lander v. City of St. Louis, 56 S. 

W. 2d 778, 780. 

N.C.—Corpus Juris quoted in Hodges 
V. City of Charlotte, 200 S.E. 888, 
889, 214 N.C. 737. 

48 C.J. p 964 note 51. 

Police powers of municipal corpora¬ 
tions generally see supra SS 136- 
137. 

13L Del.—Corpus Juris quoted in 
Kelley v. City of Wilmington, 156 
A. 867. 869, 5 W.W.Harr. 9. 

Fla.—Corpus Juris quoted in Kenne¬ 
dy V. City of Daytona Beach, 182 
So. 228, 229, 132 Fla. >675. 

Ill.—^Taylor v. City of Berwyn, 22 N. 
E.2d 930, 372 Ill. 124—Roumbos v. 
City of Chicago, 163 N.E. 361, 332 
Ill. 70, 60 A.L.R. 87—Prickett v. 
City of Hillsboro, 65 NE.2d 306, 
323 Ill.App. 235—^Blackaby v. City 
of Lewlstown, 266 Ill.App. 63. 
Iowa.—^Leckliter v. City of Des 
Moines, 233 N W. 58, 211 Iowa 251. 
Ky.—Corpus Juris quoted in Caudill 
V. Pinsion, 24 S.W.2d 938. 940, 233 
Ky. 12. 

Miss.—^Bradley v. City of Jackson, 
119 So. 811, 168 Miss. 186. 

Mo.—Corpus Juris quoted in Aus- 
lander v. City of St. Louis, 56 S.W. 
2d 778, 780. 

N.C.—Parks v. Town of Princeton, 8 
S.E.2d 217, 217 N.C. 361. 

Ohio.—^Blackman v. City of Cincin¬ 
nati, 85 N.E.2d 164, 66 Ohio App. 
495, affirmed 42 N.E.2d 158, 140 
Ohio St. 26. 

Tex.—^Bevllle v. City of Longview, 
Civ.App., 131 S.W.2d 318, error 
dismissed. 

43 C.J. p 964 note 6L‘ 
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even when the regulations are void.^^ Further¬ 
more, police officers can in so sense be regarded as 
servants or agents of the city, so as to render the 
city responsible for their unlawful or negligent acts 
done in the discharge of their duties, since their 


duties are of a public nature.^^ Their appointment 
is devolved on cities and towns by the legislature as 
a convenient mode of exercising a function of gov¬ 
ernment but this does not render the cities and 
towns liable,^® and they are not liable,for the 


AnrMt or luprlBonment 

(1) Arrest or detention made or 
caused by police officers will not ren¬ 
der the municipality liable for dam¬ 
ages. 

TJ.S.—Giordano v. City of Asbury 
Park, C.C.A.N.J., 91 F.2d 45B. cer¬ 
tiorari denied 58 S.Ot. 267. 302 U. 
S. 745. 82 Li.Ed. 576, rehearing de¬ 
nied 58 S.Ct. 868, 802 U.S. 779. 82 
L..Ed. 602. 

Ala.—McCarter v. City of Florence, 
112 So. 836, 216 Ala. 72. 

Ga-—^Brown v. City of Union Point, 
183 S.E. 78, 62 Ga.App. 212. 

Ky.—Shepherd v. City of Richmond, 
208 S.W.2d 744. 806 Ky. 695. 

N.C.—Parks v. Town of Princeton, 8 
S.E 2d 217, 217 N.C. 861. 

48 CJ. p 964 note 61 [a]. 

(2) The rule Is not changed by 
statute—McSheridan v. City of Tal¬ 
ladega. 8 So.2d 831. S48 Ala. 162— 
McCarter v. City of Florence, 112 
So. 335, 216 Ala. 72. 

(3) Assessment of fines In enforce¬ 
ment of city ordinances Is by way of 
punishment, the derivation of money 
gain therefrom being merely inci¬ 
dental, and does not make arrest of 
offenders corporate rather than gov¬ 
ernmental function.—Combs v. City 
of Ehsabethton, 81 S.W.2d 691, 161 
Tenn. 363. 

UDollolous proseontloii 

A municipality is not liable for 
an alleged malicious prosecution In¬ 
stituted by one of Its officers. 

Ala.—^McCarter v. City of Florence, 
112 So. 335, 216 Ala. 72. 

Colo.—^McIntosh v. City and Coun¬ 
ty of Denver. 55 P.2d 1337, 98 Colo. 
403, 103 A.L.R. 1509. 

Fla.—McCain v. Andrews, 190 So. 

616, 139 Fla. 891. 

48 C.J. p 964 note 61 [b]. 

Maltdons libel 

A municipal corporation cannot be 
held liable for a malicious libel com¬ 
mitted by Its officers in the execu¬ 
tion of the municipality’s police pow¬ 
ers.—Wisher v. City of Centralla, 273 
111.APP. 168. 

14. Del.—Corpus Jtuls quoted la 
Kelley v. City of Wilmington, 166 
A. 867, 869, 6 W.W.Harr. 9. 

Fla.—Corpus Jtirls quoted la. Ken¬ 
nedy V. City of Daytona Beach, 182 
So. 228, 229, 132 Fla. 676. 
s:y.—Corpus JUxls quoted la Caudill 
V. Pinsion, 24 S.W.2d 938, 940, 233 
Ky. 12. 

Mo.—Corpus Juris quoted la Auslan- 
der V. City of St. Louis, 66 S.W.2d 
778, 780. 


Tex.—City of Desdemona ▼. Wilhite, 
Clv.App., 297 S.W. 874. 

43 C.J. p 965 note 62. 

False Imprlsonsaeat under uaconsti- 
tutioaal ordiaaaoe 

Alaska—^Nelson v. Town of Cordova, 
7 Alaska 665. 

15. U.S.—Giordano v. City of As¬ 
bury Park. C.C.A.N.J., 91 F.2d 455, 
certiorari denied 58 S.Ct. '267, 302 

U. S. 745, 82 LEd. 676, rehearing 
denied 68 SCt. 363, 802 U.S. 779. 
82 L.Ed. 602. 

Colo.—McIntosh v. City and County 
of Denver, 65 P.2d 1337, 98 Colo. 
403, 103 A.L.R. 1509. 

Fla.—Corpus juris quoted la Ken¬ 
nedy v. City of Daytona Beach, 182 
So. 228, 229, 132 Fla. 676. 

Ill.—^Taylor v. City of Berwyn, 22 
N.E.3d 930, 372 111. 124—Blackaby 

V. City of Lewlatown, 265 Ill.App. 
63. 

Iowa.—^Leckllter v. City of Des 
Moines. 233 N.W. 58. 211 Iowa 251. 
Ky.—Corpus Juris quoted la Caudill 
V. Pinsion, 24 S.W.2d 938. 940. 233 
Ky. 12. 

Md.—Corpus Juris cited la Wynkoop 
V. City of Hagerstown, 150 A. 447, 
460, 159 Md. 194. 

Mo.—Corpus juris quoted la Auslan- 
der V. City of St. Louis, 56 S.W.2d 
778. 780. 

Tex.—Owensby ▼. Morris, Clv.App., 
79 S.W.2d 934. 

43 C J. p 965 note 56. 

Status of policemen generally see 
supra 9 668. 

Discharge of policemea by safety 
director 

City IS not responsible, under doc¬ 
trine of respondeat superior, for pub¬ 
lic safety director’s malfeasance or 
misfeasance In selecting patrolmen 
to be separated Arom police force as 
result of appropriation ordinance re¬ 
ducing the force, since such action 
is governmental matter of city.— 
Leary v. City of Philadelphia, 172 
A. 459, 814 Pa. 458. 

la Fla.—Corpus Juris quoted ta 
Kennedy v. City of Daytona Beach, 
182 So. 228, 229. 132 Fla. 675. 

Ky.—Corpus Juris quoted la Caudill 
V. Pinsion, 24 S.W.2d 938, 940, 233 
Ky. 12. 

Md.—Gorpiu Juris dted la Wynkoop 
V. City of Hagerstown, 150 A. 447, 
450, 159 Md. 194. 

Mo.—Corpus Juris quoted la Auslan- 
der V. City of St Louis, 56 S.W. 
2d 778, 780. 

Tex.—Owensby v, Morris, Clv.App., 
79 S.W.2d 934. 

43 C.J. p 965 note 56. 
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Duties of policemen see supra S 
575. 

17. Colo.—^McIntosh v. City and 
County of Denver, 55 P.2d 1337, 
98 Colo. 403, 103 A L.R. 1509. 

Fla.—Corpus Juris quoted la Ken¬ 
nedy V. City of Daytona Beach, 
182 So. 228, 229, 132 Fla. 675. 

Ky.—Corpus Juris quoted la Caudill 

V. Pinsion, 24 S.W.2d 938, 940. 238 
Ky. 12. 

Mo.—Corpus Juris quoted la Auslan- 
der V. City of St LoUls, 56 S.W.2d 
778, 780. 

Tex.—Owensby v. Morris. Clv.App., 
79 S.W.2d 984. 

43 C.J. p 965 note 66. 

Appointment of policemen see su¬ 
pra S 572. 

Whether or aot they are appolated 
by mualolpallty, police officers are 
not municipal servants or agents.— 
Wynkoop v. City of Hagerstown, 150 
A. 447, 159 Md. 194. 

Appointmeat and payment by city 

(1) Although appointed and paid 
by the municipality, a police offi¬ 
cer is not, at common law, a serv¬ 
ant or agent of the municipality. 
Iowa—^Hagedorn v. Schrum, 283 N. 

W. 876, 226 Iowa 128. 

N.Y.—^Evans v. Berry, 186 N.B. 203» 
262 N.T. 61, 89 A.L.R. 387. 

(2) Money found on arrested per¬ 
son and deposited with city police 
department property clerk was not 
In possession of city, and hence city 
was not liable for clerk’s failure to 
surrender money on demand of Unit¬ 
ed States for Income taxes, since 
property clerk, although appointed 
by the police commissioner and paid 
by the city, was not agent of city, 
where his control and disposal of 
property were governed by statute 
and were not subject to commands 
of any city official.—^U. S. v. City of 
New York, C.C.A.N.Y., 82 F.2d 242. 

18. Fla—Corpus Juris quoted la 
Kennedy v. City of Daytona Beach, 
182 So. 2*28, 229. 132 Fla 676. 

Ga—Corpus Juris cited la City of 
Rome V. Potts, 165 S.E. 131, 133, 
45 GaApp. 406. 

Mo.—Corpus Juris quoted la Auslon- 
der V. City of St. Louis, 66 S.W. 
2d 778, 781. 

Tex.—Owensby v. Morris, Clv.App., 
79 S.W.2d 934. 

43 C.J. p 966 note 66. 

18. U.S.—Giordano v. City of As¬ 
bury Park, C.C.A.N.J., 91 F.2d 

466, certiorari denied 68 S.Ct 267. 
302 U.S. 746, 82 L.Ed. 576, rehear¬ 
ing denied 68 S.Ct 863, 302 U.S. 
779, 82 L.Ed. 602. 
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assaults, trespasses, negligent acts, or other torts 
of such officers while acting in the performance of 
public and governmental duties unless liability is 
imposed by statute^® or unless the municipal char¬ 
ter or some special statute makes members of the 
police force agents of the municipality .21 So too, 
until bail money becomes a collected forfeiture and 
has been apportioned and paid into the treasuries 
of the city and county, the duties of a municipal 
court clerk with respect to it are prescribed by stat¬ 
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ute and the city is exempt from liability for his 
conversion thereof .22 

Bond or lack of bond. Neither the taking of a 
bond from a person appointed to the police forceps 
nor a failure to require him to give a bond®^ will 
make the municipality liable for his acts. 

Officer acting in dual capacity. The same officer 
may at one time act in discharge of duties as a police 
officer of the state, and at another time as the serv¬ 
ant of the municipality in carrying out its private 


MUNICIPAL COBPORATIONa 


Ala-^McSherldan v. City of Talla¬ 
dega. 8 So.2d 831. 248 Aleu 162. 
An*.—C'ty of Phcenix v. Greer, 29 P. 

2d 1062, 43 Ariz. 214. 

Fla.—Brown v. Town of Eustls, 110 
So. 878, 92 Fla. 931, followed In 
Gerschwlller v. City of Winter 
Haven. 115 So. 846, 96 Fla. 4'27. 
Ga—^Archer v. City of Austell. 23 
S.E.2d 512. 68 Ga.App. 493—Maddox 

V. City of Atlanta, 171 S.B. 678, 47 
Ga.App. 791. 

Ill.—Taylor v. City of Berwyn, 22 N. 
E.2d 930, 372 III. 124—La Cerra v. 
Woodrlch. 52 N.E.2d 461, 831 Ill. 
App. 107—Sykes v. City of Ber¬ 
wyn. N.E.2d 587, 820 Ill.App. 
440. 

Iowa—^Hagedom v. Schrum, 283 N. 

W. 876, 226 Iowa 128. 

Ky.—Bogart's Adm'x v. City of 
Newport, 28 S.W.2d 489, 234 Ky. 
410. 

La—Martin v. Magee, 155 So. 433, 
179 La. 913. 

Md—Wynkoop v. City of Hagers¬ 
town. 150 A. 447. 159 Md. 194. 
Miss.—City of Meridian v. Beeman, 
166 So 757, 176 Miss. 527. 

N.J.—Miller v. Borough of Belmar,- 
135 A. 795. 5 N.J.M 1 SC. 224. 

N.T.—Berger v. City of New York, 
22 N.T.S.2d 1006, 260 AppJDiv. 402, 
affirmed 34 N.E.2d 894, 285 N.Y. 
723—^Lacock v. City of Schenecta¬ 
dy, 231 N.Y.S. 379, 224 App.Dlv. 
512, affirmed 168 N.E. 438. 251 N. 
Y. 575—Snyder v. City of Bing¬ 
hamton, 245 N.Y.S. 497, 138 Mlsc. 
269, affirmed 250 N.Y.S. 917, 233 
App.Dlv. 782—^Douglass ▼. City of 
New York, 86 N.T.S.2d 214, revers¬ 
ed on other grounds 41 N.Y.S.2d 
935, 266 App.Dlv. 717, motion de¬ 
nied 59 N.Y.S.2d 896, 269 App.Dlv. 
1024. 

Ohio.—Wittenbrook v. City of Colum¬ 
bus, App., 85 N.E.2d 980—^Lelsgong 
V. City of Cincinnati, 15 N.B.2d 
158, 57 Ohio App. 513—Lyons v. 
City of Cincinnati, 9 N.E.2d 988, 
55 Ohio App. 458. 

Tenn.—^Bobo v. City of Benton, 212 
S.W.'2d 863—O'Quin v. BapUst 

Memorial Hospital, 201 S.W.2d 
594, 184 Tenn. 670—Combs v. City 
of Ellzabethton. 81 S.W.2d 691, 
161 Tenn. 368. 


Tex.—^Archer v. City of Cisco, Civ. 

App.. 211 SW.2d 955. 

Wash.—Crowley v. City of Raymond. 

88 P.2d 858, 198 Wash. 432. 

43 C.jr. p 965 note 55. 

Beoognltlon of, and departure firom, 
role 

In a case recognizing the common- 
law rule, the court noted a modem 
tendency against the rule of nonlia¬ 
bility of municipalities for acts of 
policemen employed by them.—^Ev¬ 
ans V. Berry. 186 N.E. 203, 262 N.T. 
61, 89 A.L.R. 387. 

XTegUgeut acta while aotiag in gov- 
eixunental oapaoity 
Cal—Wood V. Cox. 62 P.2d 665, 10 
Cal.App.2d 652. 

Iowa.—^Lauxman v. Tfsher, 239 N.W. 
676, 218 Iowa 654. followed in 
Jones V. Tlsher, 239 N.W. 676. 
Qroaa negligence in placing revolv. 
er within reach of Intoxicated per. 
son 

Md.—Wynkoop v. City of Hagers¬ 
town, 150 A. 447, 159 Md. 194. 
Faflnre to arrest or swear out war- 
rant 

Md.—Wynkoop v. City • of Hagers¬ 
town, supra. 

Conversloa In Une of duty 
Mo.—Connelly v. City of Sedalla, 2 
£LW.2d 632, 222 Mo.App. 109. 

Act outside powers and duties 
The wrongful and unlawful com¬ 
mission of a battery by peace offi¬ 
cer is outside of his powers and du¬ 
ties as public officer.—City of Nampa 
V. Kibler, 113 F.2d 411, 63 Idaho 511. 

29. Fla.—^Kennedy v. City of Day¬ 
tona Beach, 182 So. 228, 132 Fla. 
675. 

Mo.—^Auslander v. City of St. Louis, 
66 S.W.2d 778—Connelly v. City of 
Sedalla, 2 S!W.2d 632, 222 Mo.App. 
109. 

N.T.—McCrlnck v. City of New York, 
71 N.E.2d 419, 296 N.T. 99—Mc¬ 
Carthy V. City of Saratoga Springs, 
56 N.Y.S.2d 600, 269 App.Div. 469, 
appeal denied 57 N.Y.S.2d 663, 269 
App.Diy. 912—^Bemardine v. City 
of N. Y.. 61 N.Y.S.2d 888, 268 App. 
Dlv. 444, affirmed 62 N.E.2d 604, 
294 N.T. 861, 161 A.L.R. 364— 
Blunkin v. City of New York, 47 
N.T.S.3d 492, 183 Misc. 31—Murphy 
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V. Village of Farmfngdale. 298 N. 
Y.S. 678. 168 Mlsc. 221, reversed on 
other grounds Murphy v. Incorpo¬ 
rated Village of Favmlngdale, 299 
N.Y.S. 586, 252 App.Dlv. 327 and 
299 N.Y.S. 590, 252 App.Dlv. 859. 
appeal denied IS N.E.2d 480, 376 
N.Y. 690. 

Po.—^Devers v. City of Scranton. 161 
A. 540. 808 Pa. IS, 85 A.L.R. 692— 
Koscelek v. Lucas, 43 A. 550, 157 
Pa Super. 548—Bagley v. City of 
Philadelphia, 25 A.2d 679, 148 Pa. 
Super. 318. 

Kagislatnra has power to change 
the law In this respect by valid en¬ 
actment and to provide that munici¬ 
palities may be held liable for the 
torts of their police officers. 

Fla.—^Kennedy v. City of Daytona 
Beach, 182 So. 328, 132 Fla. O’S. 
N.Y.—Evans v. Berry, 186 N.E 208, 
262 N.Y. 61. 89 A.L.R. 387. 
Xiooal law nipheld 
N.T.—Evans v. Berry, supra^ 

I City was not Uabla under statute 
for an assault without Justification 
by one of Its police officers, where as¬ 
sault was not committed by author¬ 
ity of city or In execution of its or¬ 
ders, although It allegedly occurred 
In presence and with approval of a 
member of city council.—Taylor v. 
City of Roswell, 147 P.2d 814, 48 N. 
M. 209. 

81. Fla.—Corpus Jut’s q.ii>cted in 
Kennedy v. City of Daytona Beach, 
182 So. 228. 229, 132 Fla. 675. 

Mo.—Corpus Juris q.uoted in Auslan- 
der V. City of St. Louis, 56 S.W. 
•2d 778, 781. 

48 C.J. p 966 note 57. 

88. Cal.—^Leach v. Dlnsmore, 65 P. 
2d 1864, 22 Cal»A.pp.2d Supp. 735. 

83. Ky.—^Murphy v. Phelps, 43 S.W. 
2d 1010, 241 Ky. 389. 

84. Fla.—Corpus Juris quoted in 
Kennedy v. City of Daytona Beach, 
182 So. 228, 229, 182 Fla. 675. 

Miss.—Corpus Juris cited in Bates v. 
City of McComb, 179 So. 787, 789, 
181 Miss. 836. 

Mo.—Corpus Juris quoted In Auslan- 
der V. City of St. Louis, 66 S.W. 
2d 778, 780. 

48 C.J. p 966 note 53. 
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powers,^^ and if the act complained of is done in 
the former capacity no liability is incurred by the 
municipality;^^ but if the act done is outside the 
officer’s public duties as policeman, the performance 
being as the servant or agent of the municipality in 
the furtherance of its private or pecuniary inter¬ 
ests, the municipality will be liable.^7 

Injury to officer. There is no liability on the 
part of a municipality to a municipal peace officer^^ 
or a person legally assisting him^® for injuries re¬ 
ceived in the discharge of duties, imposed by law, 
in the enforcement of a police regulation. 

Injury to convict. It has been held that where a 
prisoner sentenced to work on the street or on any 
enterprise corporate in character is injured or killed 
by the wrongful act of the municipal agent super¬ 
intending such work, the municipality is liable, al¬ 
though such agent is also a police officer having cus¬ 
tody of the prisoner but there is no liability on- 
the part of the municipality where the death of, 
or injury to, the convict occurs while a govern¬ 
mental function is being exercised and, accord¬ 
ing to some authorities, a governmental function 
is exercised where a convict is working out his sen¬ 
tence on the streets or elsewhere than in the jail or 


workhouse.®* 

b. Appointment or Betention of Incompetent 

Officer 

A municipal corporation la not liable, except under 
statute, for negligence In appointing or retaining a po¬ 
lice officer who Is Incompetent or vicious. 

A governmental function is exercised in the selec¬ 
tion,®® employment,®4 and retention in office®® of a 
police officer; and, except under statute,®® a mu¬ 
nicipality is not liable for negligence in selecting 
and appointing,®*^ or retaining in office,®® a police 
officer who is known, or by the exercise of reason¬ 
able care should be known, to be incompetent or 
vicious. 

c. Batiftcation of Officer’s Acts 

Ratification by a municipal corporation renders It 
liable for a police officer's wrongful acts with relation 
to a purely municipal matter, but not for his wrongful 
acts In enforcing police regulations. 

A municipal corporation, not being liable in the 
first instance for wrongful acts by its officers in 
enforcing police regulations, as discussed supra sub¬ 
division a of this section, and having no power to 
authorize such acts,®® cannot become liable by rati- 


as. N.T.—Woodhull ▼. New Tork, 44 
N.B. 1038, 150 N.T. 4B0. 

K.C.—Ooxpns jtudB gnoted lii Hodaes 
V. City of Charlotte. 200 S.B. 888, 
891. 214 N.C. 737. 

as. N.T.—^Blniewskl v. City of New 
Toik, 44 N.T.S.2d 648, 267 App.Dlv. 
108. 

N.C.—Coxpiu Jdxla gnoted In Hodges 
▼. City of Charlotte, 200 S.E. 888, 
891, 214 N.C. 737. 

48 C.J. p 966 note 69. 

Protection affalnst oondnet of per¬ 
sons on lilgliwaTs 

(1) In supervisincr. regulatingr, and 
controlllnfiT actions of persons on its 
streets, city acts in a ffovernmental 
capacity and is not liable for failure 
of its officers to protect residents 
and travelers from injuries caused 
by dangerous or negligent conduct of 
other persons permitted to occupy 
liighways.—^Brogan v. City of Phila¬ 
delphia, 29 A.2d 671, 846 Fa. 208— 
Stevens v. City of Pittsburgh. 198 
A. 666, 829 Pa. 496. 

(2) General liability of municipal¬ 
ity for failure to prevent Improper 
use of streets see Infra S 800. 

27. N.T.—Blnlewskl v. City of New 
Tork, 44 N.T.S.2d 643. 267 App.Div. 
108. 

48 C.J. p 966 note 60. 

2a Ky.—Caudill v. Pinslon, 24 S.W. 
2d 988, 233 Ky. 12. 

W^-Va.—^Haney v. Town of Ralnelle, 
25 S.B.2d 207. 126 W.Va 897. 


29. Ky.—Caudill v. Pinslon. 24 S.W. 
2d 938. 233 Ky. 12. 

30. Ala—CoTpns JtizlB gnoted in 
City of Anniston v. Hillman, 126 
So. 169. 171. 220 Ala 505- Hillman 
V. Anniston. 108 So. 639. 214 Ala 
622. 46 A.L.R. 89, followed in HiU- 
man v. City of Anniston, 114 So. 
66. 216 Ala 661. 

Fla—^Ballard v. City of Tampa 168 
So. 664, 124 Fla 457. 

31. Ala—City of Birmingham v. 
Brock, 6 So.2d 499, 242 Ala. 382. 

Ga—^Niabet v. Atlanta. 25 S.B. 173, 
97 Ga 660. 

Miss.—Warren v. Town of Boone- 
villa 118 So. 290, 161 Miss. 457, fol¬ 
lowed in Daniels v. City of Jadc- 
son, 127 So. 684. 

Okl.—Savage v. City of Tulsa 60 P. 
2d 712, 174 Okl. 416. 

32. Miss.—Warren v. Town of 

Boonevllle, 118 So. 290, 151 Miss. 
457, followed in Daniels v. City of 
Jackson, 127 Bo. 584. 

Okl.—Savage v. City of Tulsa. 60 P. 

2d 712, 174 Okl. 416. * 

Tenn.—^Howard v. City of Chattanoo¬ 
ga 98 S.W.2d 610. 170 Tenn. 668. 
Injury to prisoner while in Jail or 
workhouse see infira S 604. 

33. Tenn.—Combs v. City of Bliza- 
bethton, 31 S.W.2d 691. 161 Tenn. 
868 . 

34. Tenn.—^Bobo v. City of Kenton. 
212 S-W.^d 368. 

35. Tenn.—Bobo v. City of Kenton, 
supra 


3a N.T.—^McCrlnck v. City of New 
Tork, 71 N.B.2d 419, 296 N.T. 99. 

37. Miss.—Corpus Jnris dted la 
Bates v. City of McComb. 179 So. 
737, 739. 181 Miss. 336. 

N.T.—^Lacock v. City of Schenectady, 
231 N.T.S. 379, 224 App.Div. 613, 
affirmed 168 N.B. 433, 251 N.T. 676. 
N.C.—Mcllhenney v. City of Wil¬ 
mington. 87 S.B. 187, 127 N.C. 146, 
60 L.R.A. 470. explaining Coley v. 
Statesville. 28 S.B. 482. 121 N.C. 
301. 

Tenn.—Combs v. City of Blizabeth- 
ton. 31 S.W.2d 691, 161 Tenn. 863. 

43 C.J. p 967 note 62. 

Pact that city pays poUcemea does 
not affect Immunity from liability 
for negligent selection of incompe¬ 
tent policemen.—^Lacock v. City of 
Schenectady. 281 N.T.S. 379, 224 App. 
Div. 612, affirmed 168 N.B. 438, 251 
N.T. 675. 

3a Mo.—^Hinds v. City of Hannibal, 
212 S.W.2d 401. 

N.C.—Mcllhenney v. City of Wil¬ 
mington, 37 S.B. 187. 127 N.a 146. 
60 L.R.A. 470. 

Tenn.—^Bobo v. City of Kenton. 212 
S.W.2d 368. 

39. Miss.—Corpus- • JUrls cited la 
Bates v. City of McComb, 179 Sa 
787, 739, 181 Miss. 836. 

Tex.—Corpus juris cited la Owensby 
V. Morris, Clv.App., 79 S.W.2d 934, 
936. 

43 C.J. p 967 note 66. 
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f 3 dng or adopting them; but it is liable for damag¬ 
es caused by a trespass committed by a police offi¬ 
cer, where the acts were ratified by the city and 
the officer was acting with relation to matters pure¬ 
ly municipal.^® 

§ 776. Firemen and Loss by Fire 

a. In general 

b. Liability for damage by fire 
a. In General 

Except where liability la Imposed on It by statute, 
a municipality ordinarily la not liable for the wrongful 
or negligent acts or omissions of firemen In the perform¬ 
ance of their duties. 


§ 776 

For the reasons that a municipality acts in a 
governmental capacity^i and exercises a govern¬ 
mental power^2 and function^® in the creation, 
maintenance, and operation of a fire department, 
and the officers and members of the department, 
while performing public duties, are not agents or 
servants of the city,44 but are acting as public offi- 
cers4® or as officers charged with a public serv¬ 
ice,4® a municipality is not ordinarily liable, unless 
liability is imposed on it by statute,47 for the wrong¬ 
ful or negligent acts or omissions of the depart¬ 
ment or its employees in the performance of their 
duties,48 either in the actual work of extinguish- 


40l La.—^McGary v. Lafayette, 4 La. 
Ann. 440. 

48 C.J. p 946 note 28. 

41. Kan—Barcus v. City of Coffey- 
▼ille, 283 P. 698, 129 Kan. 238. 

Miss.—Jones v. City of Amory, 185 
So. -SS?. 184 Mias. 161—Bradley v. 
City of Jackson, 119 So. 811, 153 
Miss. 136. 

42. Tex.—Gotcher v. City of Farm- 
ersvllle, Civ.App., 189 S.W.2d 361. 
afflnned 161 S.W.2d 665, 187 Tex. 
12 . 

43. n.S.—Schwartz v. John A. Roeb- 
ling*s >8008 Co., D.C.W.ya., 48 F. 
Supp. 346. 

Colo.—^Barker v. City and County of 
Denver, 160 P.2d 868, 118 Colo. 543 
—Corpus Juris quoted in Moses v. 
City and Couxity of Denver, 5 P.2d 
681, 682, 89 Colo. 609. 

Conn.—^Brock-Hall Dairy Go. v. City 
of New Haven, 189 A. 182, 122 
Conn. 331. 

Ga.—^Edmondson v. Town of Morven, 
152 S.E. 280, 41 Ga.App. 209. 
Hawaii.—^Perez v. City and County of 
Honolulu, 29 Hawaii 656. 

Minn.—^Howard v. City of Stillwater, 
214 N.W. 656, 171 Minn. 891. 

Mo.—Corpus juris quoted In Rich¬ 
ardson V. City of Hannibal, 60 S.W. 
2d 648, 649, 830 Mo. 398. 

Tenn.—Cuffman v. City of Nashville, 
175 S.W.2'd 831, 26 TennApp. 367. 
Tex.—^King v. City of San Angelo, 
Clv.App., 66 S.W.2d 418—Connol¬ 
ly V. City of Waco, Clv.App., 63 S. 
W.2d 813, error refused. 

48 C.J. p 967 note 71. 

Assumed duty 

The establishment and maintenance 
of a fire department, when assumed 
by a municipal corporation under its 
charter, are a part of its public or 
governmental duties.—O’Donnell v. 
Groton, 144 A. 468, 10$ Qonn. 622. 

44. Me.—Burrlll v.' Augusta, 3 A. 
177, 78 Me. 118, 67 Am.R. 788. 

N.Y.—Hughes V. Statd, 299 N.Y.S. 

387,'890, 262 App.Div. 263. 

Tenn.—Cuffman v. City of Nashville, 
175 S.W.2d 381, 26 Tenn.Ap'p.' 86'7. 

63 C.J.S .—6 


Wls.—^Hayes v. Oshkosh, 33 Wls. 314, 
14 Am.R. 760. 

Piremen are not agents of city In its 
corporate or proprietaxy capacity 
Or.—Johnston v. City of Grants 
Pass, 251 P. 713, 120 Or. 864. re¬ 
hearing denied 252 P. 1118, 120 Or. 
864. 

Divergent holding 

It has been held that a board of 
fire commissioners appointed under a 
municipal charter authorizing the 
mayor to appoint such a board, which 
shall have exclusive power and au¬ 
thority to organize and control the 
fire department, is not an independ¬ 
ent body, but its acts are those of 
the municipality.—Wagner v. Port¬ 
land. 60 P. 985, 67 P. 800, 40 Or. 389. 

45. Or.—Johnston v. City of Grants 
Pass, 251 P. 713, 120 Or. 864. re¬ 
hearing denied 252 P. 1118, 120 Or. 
364. 

Wls.—^Hayes v. Oshkosh, 33 Wia 814, | 
14 Am.R. 760. 

43 C.J. p 969 notes 81-83. 

Status generally of: 

Board of Are commissioners see 
supra 9 596. 

Firemen see supra 9 69®* 

40. N.Y.—Hughes v. State, 299 N.Y. 

S. 887, 252 App.Div. 263. 

Wls.—Hayes v. Oshkosh, 33 Wis. 814, 
14 Am.R. 760. 

47. Colo.—Oorpus Juris quoted in 
Moses V. City and County of Den¬ 
ver, 5 P 2d 581, 582, 89 Colo. 600. 
Mo.—Corpus Juris quoted in Rich¬ 
ardson V. City of Hannibal, 50 S. 
W.2d 648, 649, 380 Mo. 898. 

Pa.—^Devers v. City of Scranton, 161 
A. 540, 308 Pa. 18, 85 A.L.R. 692 
—^Koscelek v. Lucas, 48 A.2d 650, 
157 Pa.Super. 548—^Bagley v. City 
of Philadelphia, 25 A.2d 579. 148 
PaSuper. 318. 

S.C.—Crops V. Columbia, 89 S.E. 316, 
104 S.C. 871. 

Statutes applicdble to municipally 
owned motor vehicles see Motor 
Vehicles 9 441. 

Limited statute 

A statutory amendment imposing 


liability on city for negligence of 
volunteer fire department did not 
manifest Intention to impose liabil¬ 
ity on municipalities for negligence 
of paid employees of fire department. 
—^Devers v. City of Scranton, 161 A. 
540. 308 Pa 13. 86 AL.R. 692. 
Immunity of Are dlstrlots held re¬ 
moved by statute 

N.Y.—^Nardone v. Milton Fire DlsL, 
27 N.Y.S.2d 489, 261 App.Div. 717, 
affirmed 42 N.E.2d 746, 288 N.Y. 
664. 

48. TJ.S.—Schwartz v. John A. Roeb- 
llngs Sons Co., D.C.W.Va, 48 F. 
Supp. 346. 

Conn.—Brock-Hall Dairy Co. v. City 
of New Haven, 18s A. 182, 122 
Conn. 321. 

Colo.—Corpus Juris quoted In Moses 

V. City and County of Denver, 5 
P.2d 581, 582, 89 Colo. 609. 

Ind.—City of Indianapolis v. Butzke, 
26 N.E.2d 754, 217 Ind. 203, rehear¬ 
ing denied 27 N.E.2d 850, 217 Ind. 
203. 

Kan.—Barcus v. City of Coffeyvllle, 
282 P. 698, 129 Ksjx. 238. 

Mass.—Abihider v. City of Spring- 
field, 177 N.K 818, 277 Mass. 126. 
Minn.—^Howard v. City of Stillwater, 
214 N.W. 656, 171 Mina 891. 

Mo.—Corpus Juris quoted in Rich¬ 
ardson V. City of Hannibal, 60 S. 

W. 2d 648, 649, 380 Mo. 898. 

N.Y.—Corpus Juris cited in Hughes 
V. State, 299 N.Y.S. 887, 390, 252 
App.Div. 263—Snyder v. City of 
Binghamton, 245 N.Y.S. 497, 138 
Mlsc. 269, affirmed 250 N.Y.S. 917, 
233 App.Div. 782. 

N.C.—^Klossette v. Liggett Drug Co>, 
42 S.E.2d 411, 227 N.C. 353. 

Or.—Johnston v. City of Grants Pass, 
261 P. 713, 120 Or. 364, rehearing 
denied 263 P. 1118, 120 Or. 864. 
Tenn.—Cuffman v. City of Nashville, 

' 176 S.W.2d 831. 26 Tenn.App. 367. 
Tex.—City of Port Arthur v. Wallace, 
171 S.W.2d 480, 141 Tex. 201— 
Tumlinson v. City of Brownsville, 
Oiv.App., 178 S.W.2d 646, error re¬ 
fused—^Klng V. City of St. Angelo. 
Civ.App., 66 S.W.2d 418—Connally 
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ing fires,or in otherwise discharging their func¬ 
tions as firemen,®® as in flushing the street in front 
of an engine house.®i It is not material whether 
the fire department is established under a general 
law or special charter or act of the legislature, 
or under a general permissive law,®® or that it is 
a volunteer department.®^ 

In some cases, however, it is held that a mu¬ 
nicipality is not relieved from liability for injuries 
due to a dangerous condition of a street or side¬ 
walk by the fact that the dangerous condition was 
due to negligence of its fire department,®® or orig¬ 
inated in the extinguishment of a fire by the fire de¬ 
partment a few days previously,®® or by the facts 
that the dangerous condition exists and the injury 
is inflicted while a fire is being fought.®^ Also, a 
city is held not immune from liability for injuries 
resulting from a dangerous condition of private 
premises which was caused by the affirmative neg¬ 
ligent conduct of firemen while not performing a 
governmental function and which the city failed 
to remove.®® 

The elimination of a fire hazard is ordinarily a 
governmental function.®® 


Negligence of contractor. The digging of a 
trench for the purpose of installing a water main 
leading to a fire hydrant is done in performance 
of the governmental function of furnishing fire pro¬ 
tection so as to render the municipality immune 
from liability for the negligence of a contractor.®® 

Failure to pump water from obstructed sewer. 
No liability is incurred by a municipal corporation 
for failure to use its fire apparatus to pump water 
from a sewer which had become so obstructed that 
it flooded private property.®^ 

Retention of incompetent fireman. The rule of 
nonliability applies where the injury was caused by 
the negligence of a fireman retained in the depart¬ 
ment with knowledge of his incompetency.®® 

b. Liability for Damage by Fire 

In the absence of a statute providing otherw'se, a 
municipal corporation Is not liable for the destruction 
of property by a fire which It did not set or which it set 
In the exercise of a governmental function. 

In the absence of a statute imposing liability on 
it, a municipal corporation is not liable for the de¬ 
struction of property within its limits by a fire 
which it did not set,®® whether the failure to extin- 


▼. City of Waco, 01v.App., 63 S.W. 
2d 818. error refused—Corxms JiuIb 
cited la Hooper ▼. C‘ty of Chil¬ 
dress, Clv.App., 34 S.W.2d 907, 909. 
48 C.J. p 967 note 71, p 969 notes 81- 
88 . 

Condition or use of fire stations, ap¬ 
paratus, and appl.ances see InfTa S 
903. 

Ne^rligence in operation of motor fire 
apparatus see Motor Vehicles 8 
441. 

49. Colo.—Corpus Juris guoted in 
Moses V. City and County of Den¬ 
ver, 5 P.2d 681, 682, 89 Colo. 609. 
Conn.—^Vezlna v. City of Hartford, 
138 A. 145, 106 Conn. 878. 

Mich.—Powell V. Village of Fenton, 
214 N.W. 968, 240 Mich. 94. 

Pa—^Hoffman v. City of Washington, 
Com.Pl.. 40 Mun.LR. 77—^Hoffman 
V. City of Washington, Com.Pl., 28 
Wa8h.Co. 77, 61 York Leg.Reo. 179. 
48 C.J. p 968 note 72. 

Fnaotlon 

<1) The fighting or extinguishment 
of fires is a governmental function. 
Mich.—Powell V. Village of Fenton, 
214 N.W. 968, 240 Mich. 94. 

K.H.—Reynolds v. City of Nashua, 
86 A.3d 194, 98 N.H. 28. 

Tenn.—Cuffman v. City of Nashville, 
176 S.W.2d 881. 26 Tenn.App. 367. 
(2) It is a function which a mu¬ 
nicipal corporation undertakes In its 
public, governmental capacity.— 

Hughes V. State. 299 N.Y.a 887, 262 
App.Dlv. 268. 


50. Colo.—Corpus Juris guoted In 
Moses V. City and County of Den¬ 
ver, 5 P.2d 581, 682, 89 Colo. 609. 

Tenn.—Cuffman v. City of Nashville. 

175 S.W.2d 831, 26 Tenn.App. 867. 
43 C.J. p 968 note 78. 

51. Ky.—O'Daly v. Louisville, 162 S. 
W. 79, 156 Ky. 816, 42 L.R.A.,N.S., 
1119. 

43 C.J. p 968 note 74. 

53. Mass.—^Fisher ▼. Boston, 104 
Mass. 87, 6 Am.R. 196. 

Tex.—Shanewerk v. Ft. Worth, 82 S. 

W. 918, 11 Tex.Civ.App. 271. 

53L Ill.—Wilcox V. Chicago, 107 111. 
334, 47 Am.R. 434. 

54. Conn.—^Torbush v. Norwich, 88 
Conn. 226, 9 Am.R. 896. 

Neb.—Thompson v. Albion, 212 N.W. 
87, 115 Neb. 208. 

XlabUity of independent oorporation 
Volunteer fire association which 
was not a municipal corporation or a 
branch or department of the town, 
but was independent corporation vol¬ 
untarily assuming to perform certain 
functions which town itself might 
have performed, was liable for negli¬ 
gence of servants acting within scope 
of authority.—^Volts v. Orange Vol¬ 
unteer Fire Ass’n, 172 A. 220. 118 
Conn. 807. 

55. Minn.—^Hillstrom v. St. Paul, 159 
N.W. 1076, 184 Minn. 461, L.R.A. 
1917B 648. 

Mo.—Sprague v. St. Louis, 168 S.W. 
16, 261 Mo. 624. 

561. N.Y.—Crandall v. City of Am- 
82 


aterdam, 4 N.T.azd STS. SS4 App. 
Dlv. 89, appeal denied 4 N.Y.S.8d 
1023, 264 App.Dlv. 800, affirmed 19 
N.E.2d 926. 280 N.Y. 527. 

Liability for negligence in pulling 
down walls of building after ex¬ 
tinguishment of fire see supra i 
771. 

57. Fla.—Swlndal v. City of Jack¬ 
sonville, 161 So. 383. 119 Fla. 838. 

5S. Ill.—McKeown v. City of Chica¬ 
go, 49 N.E.2d 729, 319 IlLApp. 568. 

59. N.EL—Reynolds v. City of Nash¬ 
ua, 35 A.2d 194, 93 N.H 28. 

60. Wls.—Strohmaler v. Wisconsin 
Gas & Electric Co., 258 N.W. 798. 
214 Wls. 564. 

61. Mo.—^Hawkins v. Springfield, 186 
S.W. 676. 194 Mo.App. 151. 

43 C.J. p 968 note 77. 

62. Tenn.—Culfman v. City of Nash¬ 
ville, 175 S.W.2d 381, 26 Tenn.App. 
867. 

43 C.J. p 969 note 86. 

63. Colo.—^Barker v. City and Coun¬ 
ty of Denver. 160 P.2d 363, 113 
Colo. 643. 

Ind.—City of Huntingburg v. Mor¬ 
gen. 162 N.E. 265, 90 Ind.App. 678, 
rehearing denied 163 N.E. 599, 90 
Ind.App. 578. 

N.M.—Gilbert v. New Mexico Const. 
Co., 44 P.2d 489, 89 N.M. 216. 

Tex.—^Tumllnson v. City of Browns¬ 
ville, Civ.App., 178 S.W.2d 646, er¬ 
ror refused. 

48 C.J. p 969 note 88. 



63 C.J.S. 


MUNICIPAL CORPORATIONS 


guish the fire before the loss complained of oc¬ 
curred was due to an insufficient supply of water,®^ 
the negligence or incompetency of firemen,®® or the 
inadequate or defective equipment or apparatus 
used for fire extinguishing purposes.®® The mu¬ 
nicipality is under no duty or obligation to its in¬ 
habitants to furnish fire protection ;®7 the furnish¬ 
ing of such protection is a governmental func¬ 
tion;®® and any undertaking of the municipality, 
or duty assumed by it, in this connection is of a 
public or governmental, and not a corporate, na¬ 
ture.®® Application of the foregoing rules and 
principles is not affected by the fact that water 
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rates or service charges are collected, or a water 
tax is levied, by the municipality.^o 

Contract with water company. Where a water 
company under a contract with the municipality to 
supply water fails in such duty, the municipality 
will not be liable for a fire loss caused thereby,^! 
even though the water company has contracted to 
defend all suits against the municipality for such 
losses and, where the city owns all of the stock 
of a waterworks company, no recovery may be had 
by a citizen against the company for a fire loss re¬ 
sulting from its breach of contract.73 Likewise the 
failure of the municipality to continue a contract 


Liability in g-eneral for obstructinsr 
or preventln^r extingruiahment of 
Are: 

Maliciously or willfully see Fires 
S 16. 

Negligently ace the C.J.S. title 
Negligence S 72, also 26 C.J. p 
584 note 68. 

Mi Ky.—^Towell v. Lebanon Water¬ 
works Co.. 71 S.W.2d G58. 254 Ky. 
846—Phillips V. City of Elisabeth¬ 
town. 291 S.W. 868. 218 Ky. 428. 
N.T.—Hughes v. State, 209 N.T.S. 

887, 252 App.Dlv. 263. 

Tenn.—^Nashville Trust Co. v. City 
of Nashville. 188 S.W.2d 842. 182 
Tenn. 646. 

43 C J. p 969 note 89. 
zregUgence of employees Sa maJntatn- 
lag waterwoxlcs 

Ind.—City of Huntingburg v. Mor¬ 
gen. 162 N.E. 256. 90 Ind.App. 578, 
rehearing denied 168 N.E. 699, 90 
Ind.App. '673. 

65. N.T.—Hughes v. State. 299 N.T. 
S. 387. 262 App.Div. 263. 

43 C.J. p 969 note 88. 

6GL N.T.—^Hughes v. State, supra. 

67. N.T.—^H. R. Moch Co. v. Rens¬ 
selaer Water Co.. 159 N.E. 896. 247 
N.T. 160. 62 AL.R. 1199—Murrain 
V. Wilson Line, 69 N.T.S.2d 750, 270 
App.Div. 372, n termed 72 N.E. 2d 
29, 296 N.T. 845, reargument de¬ 
nied 73 N.E 2d 672, 296 N.T. 995— 
Hughes V. Slate, 299 N.T.S. 887, 
252 App.Div. 263—Stoitz v. City of 
Beacon, 52 N.Y.S.2d 812, afllrmcd 

62 N.T.S.2d 788, 268 App.Div. 1008. 
amrrncd 64 N.E.2d 704, 295 N.T. 61, 

63 A.L.R. 842. 

R. I.—Greenwood Voluntoer Fire Co- 
V, Dearden. 12 A.2d 408, 64 'BJL 
868 . 

FoUure of city to maintala fire 
depoxtnieiit affords no ground for an 
action against the city for damage 
from fire caused by such failure.— 
Edmondson v. Town of Morven, 152 

S. E. 280. 41 GeuApp. 209. I 

66. EZan.—^Perry v. City of Inde¬ 
pendence, 69 P.2d 706, 146 Kan. 177, 
113 A.L.R. 657. 

Ky.—Terrell v. Louisville Water Co., I 


105 S.W. 100. 127 Ky. 77. 81 Ky.L 
1281. 

N.T.—Steltz V. City of Beacon, 62 N. 
T.S.2d 812, affirmed 52 N.T.S.2d 
788. 268 App.Div. 1008. affirmed 64 
N.E.2d 704. 295 N.T. 51. 163 A. 
L.R. 342. 

Tex.—City of Port Arthur v. Wallace, 
171 S.W.2d 480. 141 Tex. 201—Tum- 
linson V. City of Brownsville, Civ. 
App., 178 S.W.2d 546, error refused 
SCnalcipallty’s fixe fighting sewloe 
is afforded as governmental function. 
—Gilbert v. New Mexico Const. Co., 
44 P.-2d 489. 39 N.M. 216. 

Principle of municipal Immunity 
from toot liability has wide appUoa- 
! tlon in the field of protection of per¬ 
sons and property against ravages of 
fire.—^Hagerman v. City of Seattle. 66 
P.2d 1162, 189 Wash. 694, 110 A.L. 
R. 1110. 

69. Conn.—O’Donnell v. Groton, 144 
A. 468, 108 Conn. 622. 

Ind.—City of Huntingburg v. Morgen, 
162 N.E 255, 90 Ind.App. 573, re¬ 
hearing denied 163 N.E. 599, 99 Ind. 
App. 673. 

N.T.—^Babcock v. McCatlrey, 890 N. 

T.S. 493, 165 Misc. 103. 

Tenn.—^Nashville Trust Co. v. City 
of Nashville, 188 S.W.2d 342, 182 
Tenn. 545. 

Charter and statntory provisions and 
municipal ootlon thereunder 
(1) Although a statutory waiver 
of sovereign immunity renders a city 
sued for fire damages subject to the 
same rules of legal liability as an in¬ 
dividual. a city may not be liable in 
view of the rules that a corporation, 
including municipal corporation, un¬ 
der positive statutory duty to fur¬ 
nish water for extinguishment of 
fires, is not liable for damages, caus¬ 
ed by fire, started by another, be¬ 
cause of breach of such duly, that 
an intention to impose on city by 
statute the crushing burden of an 
obligation to quench fire started by 
another or make good the loss, 
should not be imputed to legisla¬ 
ture, in absence of language clearly 
designed to have such effect, and 
that a charter provision requiring i 
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I the city to maintain a fire depart¬ 
ment Imposes only a publ'c duty 
and does not import an intention to 
protect the interests of any individ¬ 
ual except as a member of the pub¬ 
lic.—Steit* V. City of Beacon, 64 N. 
E.2d 704, 295 N.T. 61, 163 A.L.R. 
342. 

(2) The legislative grant of pow¬ 
er to municipalities to provide fire 
apparatus and to supply water for 
extinguishment of fires must be re¬ 
garded as exclusively for public pur¬ 
poses and as belonging to municipal¬ 
ity, when assumed. In its public, po¬ 
litical, or legislative character, and 
municipality does not by acting un¬ 
der such a statute and providing it¬ 
self with necessary equipment enter 
into any contract or assume any im¬ 
plied liability to owners of property 
to furnish ways and means for ex¬ 
tinguishment of fires on which action 
can be maintained.—Hughes v. State, 
299 N.T.S. 887, 252 App.Div. 263. 
Coatractiud undertaking to fumlsli 
water for fire protection held laolt- 
Ing 

Ky.—Phillips V. City of Elizabeth¬ 
town, 291 S.W. 368, 218 Ky. 428. 
City Is without power to make oon. 
tract by which it would incur lia¬ 
bility for the negligence of its em¬ 
ployees with reference to extinguish¬ 
ing fires.—Nashville Trust Co. v. City 
of Nashville, 188 S.W.2d 842, 183 
Tenn. 645. 

70. Tenn.—Nashville Trust Co. v. 

City of Nashville, supra. 

43 CJ. p 970 note 91. 

7L Ill.—Consolidated Biscuit Co. v. 
Illinois Iowa Power Co., 24 N.E.2d 
582, 303 IlLApp. 80. 

43 C.J. p 970 note 92. 

12, Iowa.—^Vanhorn v. Des Moines, 
19 N.W. 293, 63 Iowa 447. 60 Am. 
R. 760. 

•73, Ky.—Towoll v. Lebanon Water¬ 
works Co.. 71 S.W.2d 668, 254 Ky. 
845. 

Liability of water company general¬ 
ly see the C. J S. title Waters 9 
310, also 67 C.J. p 1279 note 1-P 
1282 note 24. 
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with the water company for a supply of water for 
tire purposes will not render the former liable for 
a fire loss 

Property outside municipality. A municipality 
is not liable for loss by fire, of property located out¬ 
side the municipal boundaries, due to the shutting 
off by municipal officers of water which was being 
taken from a hydrant to extinguish the fire.^^ So, 
too, a municipality is not liable for destruction of 
property by fire due to the negligence of firemen in 
leaving before the fire was completely extinguished 
where a statute provides that a city or village con¬ 
tracting to provide fire protection and the services 
of its fire department outside of its boundaries shall 
be subject to the same liability for property dam¬ 
age as when providing the same services within 
its municipal limits, and there would have been no 
liability on the part of the city if the fire in ques¬ 
tion had occurred under like circumstances within 
the municipal limits.76 

Fire set by municipality or originating on prop¬ 
erty used by it. In states wherein the collection 
and disposal of garbage and refuse are considered 
to be governmental functions, as discussed infra § 
777 b, a city ordinarily is not liable for damages 
from a fire communicated from burning garbage 
or refuse but it is otherwise where the case is 
within a statute imposing liability on a municipal¬ 
ity for injuries resulting from the dangerous or 
defective condition of public grounds, works, and 
property if the proper municipal authorities had no¬ 
tice of such condition and permitted it to continue 
for an unreasonable time;*^® and it has been held 
that the fact that a portion of the debris, consist¬ 
ing of broken limbs of trees and other inflammable 
material blown on the streets by a heavy wind, 
collected and burned by city employees, was col¬ 
lected from a state highway running through the 
city is not sufiicient to establish that the city was 
exercising a governmental, rather than a corpo¬ 
rate or proprietary, function so as to relieve it 


63 C.J.S. 

from liability for the negligence of the employees 
in burning the dftris.'^® 

A municipality is engaged in a governmental 
function in burning grass on vacant lots to abate 
a nuisance, so as to be immune from liability for 
damage to adjoining property to which the fire 
is negligently allowed to spread;*® and it has been 
held that a city is not liable for damages resulting 
from a grass fire set by a fireman, regardless of 
whether the fireman acted strictly within his ofli- 
cial duties or exceeded his authority in setting the 
fire;*^ but it has also been held that a municipal 
association may not rely on the defense of gov¬ 
ernmental immunity where its fire marshal exceed¬ 
ed his authority by setting fire to grass on a vacant 
lot.** 

The fact that a municipality in setting fire to 
an unoccupied building for the purpose of abolish¬ 
ing a public nuisance by burning it was acting in 
its political or governmental capacity does not nec¬ 
essarily exempt it from liability for damages oc¬ 
curring when the fire spread to an adjoining build¬ 
ing, where it was guilty of active wrongdoing, as 
distinguished from negligence, resulting in the 
creation of a temporary nuisance.** 

§ 777. Health 

a. In general 

b. Qeaning streets and removing and 

disposing of garbage and refuse 

c. Seizure or destruction of private prop¬ 

erty 

a. In General 

A municipal corporation Is not responsible for wrong¬ 
ful acts or omissions of officers occurring while it Is en¬ 
gaged In the governmental functions of preserving the 
public health. 

In exercising powers and performing duties re¬ 
lating to the preservation of the public health*^ and 
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74. Ky.—Sandusky v. Central City, 
58 S.W. 516, 22 Ky.L. 669. 

75. Ill.—Miralgo Corporation v. Vil¬ 
lage of Kenilworth, 7 N.E.2d 602. 
290 llLApp. 230. 

76. Wis.—^Eulrlch v. City of Clin- 
tonville, 300 N.W. !219, 238 Wis. 
481. 

77. Cal.—Miller v. City of Palo Al¬ 
to, 280 P. 108, 208 Cal. 74. 

Mass.—Sapersteln v. City of Ever¬ 
ett, 163 N.E. 757, 265 Mass. 195. 

Utah.—Gordon v. Murray City, 151 
P.2d 193, 106 Utah 682. 
aoveznaiMtal function Is not com.. 

pletsdi where disposal is by Are, uU- 


I til the ashes are disposed of.—^Miller 
I V. City of Falo Alto, 280 P. 108, 208 
Cal. 74—^Plttaxn v. City of Riverside, 
16 P.2d 768, 128 Cal.App. 67. 

78. Cal.—Plttam v. City of River¬ 
side, supra. 

79. Ill.—^Petersen v. City of Gibson, 
64 N.E.2d 79, 322 IlLApp. 97. 

8a Cal.—^Hanson v. City of Los 
Angeles, 147 P.2d 109, 63 Cal.App. 
2d 426. 

81. Or.—Johnston v. City of Grants 
Pass. 251 P. 718, 120 Or. 364, re¬ 
hearing denied 252 P. 1118, 120 Or. 
864. 

43C.J. p 967 note 71 [c]. 
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88. Conn.—Stinson v. Groton Long 
Point Ass’n, 178 A. 421, 119 Conn. 
699. 

83. Or.—^Adorns v. City of Toledo, 96 
P.2d 1078, 163 Or. 185, followed in 
Atwater v. City of Toledo, 96 P.2d 
1081, 168 Or. 193. 

8A U.S.—Gillies V. City of Minne¬ 
apolis, D.C.Minn., 66 F.Supp. 467. 

Cal.—^Benton v. City of Santa Moni¬ 
ca, 289 P. 203, 106 Cal.App. 339. 

Ky.—City of Harlan v. Peavoley, 6 
S.W.2d 270, 224 Ky. 338. 

Mont.— Corpus juris cited la SafTan- 
Bky V. City of Helena, 39 P.2d 644, 
649, 98 Mont 456. 

N.T.—Volk V. City of Hew Tork, 80 
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the care of the sick,^^ a municipal corporation is 
engaged in the exercise of a governmental function 
and the officers through whom it acts are acting, 
not as agents of the city, but as public officers^® for 
whose wrongful acts or omissions the municipality 
is not responsible in the absence of a statute impos¬ 
ing liability,®^ even though they are appointed by 
the municipal authorities.*® However, the munici¬ 
pality may be liable where the power exercised is 
administrative rather than judicial,*® or where the 
city is acting, through its health commissioner, in 
its private and corporate capacity for the conven¬ 
ience and benefit of its inhabitants, and not as an 
agent of the state in the performance of any gov¬ 
ernmental duty imposed on it;®* and if, after the 
governmental service ends, a ministerial duty be¬ 
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gins, to prevent a dangerous condition having its 
inception in the discharge of the governmental 
function, the municipality will be liable for neg¬ 
ligence in the performance of such ministerial 
duty.®i 

b. Gleaning Streets and Removing and Dispos¬ 
ing of Garbage and Refuse 

The cleaning of streets and the collection, removal, 
and disposal of garbage and other refuse are generally 
held to be governmental functions, In the performance of 
which the municipality Incurs no liability for the acts 
of its officers or employees, where a nuisance Is not cre¬ 
ated and the municipality does not voluntarily under¬ 
take such services as a commercial enterprise. 

According to the weight of authority, the clean¬ 
ing of streets®* and the collection, removal, and 
disposal of garbage®* and other refuse or waste ma- 


N.E.2d «96. 284 N.T. 279—Bush v. 
Board of Sdanagrera of Binghamton 
City Hospital. 297 N.Y.S. 991. 251 
App.Div. 601—Babcock v, McCaf¬ 
frey. 800 N.Y.S. 498. 165 Mlsc. 103. 
Ohio.-^orman v. City of Cleveland. 

159 N.E. 136. 26 Ohio App. 109. 
Tex.—City of Houston v. Quinones. 
Clv.App., 173 S.W.'2d 187. reversed 
on other grounds 177 S.W.2d 259, 
142 Tex. 282. 

Wash.—^Hagerman v. City of Seattle, 
66 P.2d 1162. 189 Wash. 694. 110 
A.L.R. 1110. 

Wyo.—Ooipua aturls cited In Villal- 
pando V. City of Cheyenne. 65 P.2d 
1109. nil. 51 Wyo. 800. 166 A.L.R. 
684. 

48 C.J. p 971 note 9. 

dSanltatioiL for public health of city 
Is governmental function.—City of 
Wichita Falls v. Robison, 46 S.W.2d 
966, 121 Tex. 133—Gotcher v. City of 
Farmersvllle. Civ.App.. 139 S.W.2d 
861. affirmed 161 S.W.2d 665, 137 Tex. 
12—Ballard v. City of Fort Worth, 
Tex.Civ.App., 62 S.W.2d 594. error 
refused. 

86. U.S.—Gillies v. City of Minne¬ 
apolis. D.C.Mlnn.. 66 F.Supp. 467. 
N.Y.—^Engels v. City of New York, 
6 N.Y.S.2d 436. 168 Mlsc. 753, af¬ 
firmed 10 N.Y.S.2d 641. 266 App. 
Div. 992. affirmed 22 N.E.2d 481. 
281 N.Y. 660. 

48 C.J. p 971 note 9. 

88. Mass.—City of Malden v. Mac- 
Cormac. 64 N.E.2d 103. 818 Maas. 
729. 

48 C.J. p 971 note 9. 

Offloen act la exexolse of police pow¬ 
er 

N.Y.—Volk V. aty of New York, 
19 N.Y.S.2d 68, 259 App.Div. 247, 
reversed on other grounds 80 N. 
E.2d 696. 284 N.Y. 279. 

Ohio.—City of Salem v. Harding, 169 
N.E. 457, 121 Ohio St. 412.' 

Pa.—Hare v. Denny. CoulPI.. 89 Mun. 

L.R. 285, 30 We6t.Co.D.J. 78. 

87> Cal.—Sanders v. City of Dong 


Beach. 129 P.2d 511, 64 Cal.App.2d 
661. 

Maas.—City of Malden v. MacCoiv 
mac. 64 N.E.2d 103, 818 Mass. 729. 
N.Y.—^Babcock v. McCafETey, 300 N. 
Y.S. 493, 165 Mlsc. 103—Meyer v. 
City of New York, 293 N.Y.S. 563, 
162 Mlsc. 28. 

Ohio —^Boone v. City of Akron. 48 N. 

E.2d 316, 69 Ohio App. 95. 

Pa.—Hare v. Denny, Com.Pl. 39 Mun. 

DR. 286, 80 Weat.Co.L.J. 73. 

Tex.—City of Dallas v. Smith, 107 
S.W.2d 872. 130 Tex 226—City of 
Houston V. Quinones. CivA.pp.. 
172 S.W.2d 187, reversed on other 
grounds 177 S.W.2d 259, 142 Tex 
282—Gotcher v. City of Farmers- 
ville, Clv.App., 139 S.W.2d 351. af¬ 
firmed 151 S.W.3d 666, 137 Tex. 12 
—Jones V. City of Texarkana, Civ. 
App., 100 S.W.2d 198. 

Wash.—^Hagerman v. City of Seattle. 
66 P.2d 1152, 189 Wash. 694, 110 A. 
L.R. 1110. 

43 C.J. p 971 note 9. 

Sxexnptloa ooveom not only Imme¬ 
diate activities and facilities exerted 
and used, but also those reasonably 
incident and appropriate to operation 
of health department.—Hagerman v. 
City of Seattle, supra. 

ISonlolpality not liable for enforcing 
guarantlne regulations 
Iowa.—^Beeks v. Dickinson County, 
108 N.W. 311. 181 Iowa 244, 6 L. 
R.A.,N.S., 831. 9 Ann.CaB. 812. 

Tex.—Gotcher v. City of Farmers¬ 
vllle. Civ.App.. 139 S.W.2d 361, af¬ 
firmed 161 S.W.2d 665. 137 Tex 
12 . 

sa N.J.—Valentine v. Englewood. 71 
. .A. 344. 76 N.J.Law 609. 19 D.R.A., 
N.S., 262, 16 Ann-Gas. 731. 

Pa.—Sclbllla v. Philadelphia. 124 A. 
278, 279 pa. 649, 32 A.L..R. 981. 

89. D.S.—Sumner v. Philadelphia, C. 
a, 28 F.GaB.No.13.611, 9 Phlla., Pa.. 
408. 

43 C.J. P 972 note 12. 
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Operation of cemetexar 
Ga.—City of Atlanta v. Rich, 12 S.E. 
2d 436, 64 (HuApp. l98. 

90. Colo.—^Denver v. Davis, 86 P. 
1027, 87 Colo. 870. 874, 119 Am.S.R. 
293, 6 D.R.A..N.S., 1018, 11 Ann. 
Cas. 187. 

48 C.J. p 972 note 12. 

91. Idaho.—Corpus Jnrls gnoted In 
Renstrom v. City of Nampa, 279 P. 
614, 615. 48 Idaho 130. 

43 aJ. p 972 note 13. 

92. Ala.—Corpus Juris dted In 
Densmore v. City of Birmingham, 
135 So. 320. 321. 223 Ala. 210. 

Okl.—City of Tulsa V. Wheetley, 101 
P.2d 834. 187 Okl. 165. 

48 C. J. p 972 note 16. 

Sprinkling streets 

Ala.—Corpus Jails cited In Maddox 
V. City of Birmingham. 168 So. 424. 
425. 232 Ala. 383. 

Ky.—Wyatt v. City of Henderson. 300 
S.W. 921, 222 Ky. 292. 

Wyo.—^Villalpando v. City of Chesr- 
enne, 55 p.3d 1109, 51 Wyo. 300. 156 
A.L.R. 684. 

43 C.J. p 972 note 16 [c]. 

Flushing streets 

Mo.—^Lober v. EAnsas City, 74 S.W. 
2d 815. 

N.C.—Parks-Belk Co. v. City of Con¬ 
cord. 138 S.E. 699. 194 N.C. 184. 
Okl.—City of Tulsa v. Wheetley, 101 
P 2d 834, 187 OkL 155. 

43 C.J. P 972 note 16 [b]. 

Manufacture, repair, or operation of 
street sweeping maohlne 
Ala.—Maddox v. City of Birmingham, 
168 So. 424, 232 Ala. SJS. 

93. Cal.—^Pittam v. City of River¬ 
side, 16 P.2d 768, 128 Cal.App. 57. 

Ga.—City of Brunswick v. Volplan, 
21 S.E.2d 442, 67 Ga.App. 654. 

Ky.—City of Harlan v. Peaveley, 6 
S.W.2d 270. 224 Ky. 838. 

Okl.—Oklahoma City v. Baldwin, 272 
P. 453, 133 Okl. 289. 

Tenn.—^Boyd v. City of Knoxville. 
104 S.W.2d 419, 171 Tenn. 401. 
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teriaP^ are g^ovemmental or public functions, in 
the performance of which the municipality incurs 
no liability for the acts of its officers and employees, 
unless a nuisance is created, as discussed supra § 
770 b(2), or the city undertakes such services vol¬ 
untarily as a commercial enterprise and this rule 
applies notwithstanding the municipality derives 
some incidental revenue from the performance of 
the duty,®® or such functions are performed by em¬ 
ployees of a department other than the health de- 
partment.®^ In some jurisdictions, however, it is 
held that the performance of such duties is an ex¬ 
ercise of corporate or quasi-private functions, and 
the municipality is liable for the torts of its officers 
and employees in connection therewith.®® 

The refusal of a city board of health to consider 


an application for a permit to transport garbage on 
city streets does not entitle applicant to damages 
from the city, since, if the application had been con¬ 
sidered, the permit may not have been granted.®® 

c. Seizure or Destruction of Private Property 

Unless compensation Is provided for by statute, a 
municipality Is not liable for the destruction of private 
property which In fact constitutes a nuisance dangerous 
to the public health. 

No liability will be incurred by a municipal cor¬ 
poration for the wrongful seizure by its health offi¬ 
cers of private property for use as a hospital or 
pesthousc;^ nor will a municipality ordinarily be 
liable for the destruction of private property in the 
interest of public health and to prevent the spread 
of contagion,® unless compensation is provided for 


UtaJL—Gordon v. Murray City, 161 
P.2d 193. 106 Utali 682. 

Va.—^Ashbury v. City of Korfoll^, 147 
S K 223. 152 Va. 278. 

W.Va.—^Hayes v. Town of Cedar 
Grove. 30 S.E.2d 726. 126 W.Va. 
828. 156 A.L..R. 702. 

43 C.J. p 972 note 16. 

Xa Ohio 

(1) The text rule obtains.—Imea 

V. City of Fremont. 16 N.E.2d 684. 
68 Ohio App. 335. 

(2) A decision to the contrary. 
Russo V. Cleveland, 28 Ohio App. 25. 
Is deemed to have been impliedly 
overruled by Gorham v. City of 
Cleveland. 159 N.E. 186. 26 Ohio App. 
109—Imes v. City of Fremont, 16 N*. 
E.2d 684, 58 Ohio App. 886. 

Zn Feansylvanla 

(1) It was held, without discus¬ 
sion. In a suit to enjoin a city from 
awardingr a contract for the construc¬ 
tion of a garbage incinerator, that 
the erection and operation of a gar¬ 
bage incinerator plant by city were 
in its proprietary capacity.—^F. J. 
Kress Box Co. v. City of Pittsburgh, 
4 A.2d 528, 333 Pa. 121, certiorari de¬ 
nied 60 S.Ct 73. 808 U.S. 662, 84 L-Ed. 
472. 

(2) However, It has also been held 
that the removal of refuse, other 
than garbage. Is a governmental 
function.—^Bandos v. City of Phila¬ 
delphia, 155 A 279, 304 Pa. 191— 
Zollman v. City of Philadelphia, 17 
Pa.Dist. & Co. 493. 

64. Cal.—Plttam v. City of River¬ 
side. 16 P.2d 768, 128 Cal.App. 67. 
Ky.—City of Harlan v. Peaveley, 6 
S.W.2d 270, 224 Ky. 338. 

W. Va.—^Hayes v. Town of Cedar 
Grove, 30 S.E.2d 726, 126 W.Va. 
838, 156 AUR. 702. 

48 G.J. p 972 note 16. 

Plro hazard 

(1) The collection and disposal of 
waste materials which constitute a 
fire hazard are Just as much a gov¬ 
ernmental function as the collection 
and disposal of garbage which is a 


menace to health.—^Plttam v. City of 
Riverside, 16 P.2d 768, 128 Cal.App. 
67. 

(2) Nonliability of city for prop¬ 
erty destroyed by fire communicated 
from burning g^bage or refuse see 
supra S 776 b. 

95. Mass.—^Baumgardner v. City of 
Boston, 23 N.E.2d 121, 804 Mass. 
100 . 

96. Pa.—Scibilia v. Philadelphia, 124 
A 278, 279 Pa. 649, 32 AL..R 981. 

97. Pa.—Sclbilia v. Philadelphia, su¬ 
pra. 

43 C.J. p 972 note 19. 

98. IlL—^Roumbos ▼. City of Chica¬ 

go, 163 N.E. 361. 332 111. 70, 60 A. 
1 j.R. 87—Corpus Jtirls died in 

Schmidt v. City of Chicago, 1 N.E. 
2d 284, 238, 284 IlLApp. 670—Bodt- 
he V. City of Chicago. 240 IlLApp. 
493. 

N.T.—^Thomann v. City of Rochester, 
246 N.Y.S. 680. 230 App.Div. 612, 
olUrmed 176 N.E. 129. 266 N.Y. 166. 
and motion deniod 177 N.E. 136, 26 C 
N.Y. 652. Reargument denied 177 
N.E. 196, 256 N.Y. 692. 

43 C.J. p 973 note 20. 

Opezatloa of Inoinarator 
Fla.—Chardkofl Junk Co. ▼. City of 
Tampa, 135 So. 457, 102 Fleu 601. 
Bemoval of rubbish from private 
premises 

Hawaii.—^Maki v. City and County of 
Honolulu, 33 Hawaii 167. 

Plushlag street 

Minn.—^McLeod v. City of Duluth, 
218 N.W. 892, 174 Minn. 184, 60 
AL.R. 96. 

WUlful assault 

Where assault was committed by 
city laborer, shoveling debris from 
pavement repair into truck which 
obstructed street, on driver of anoth¬ 
er truck desirous of using the street, 
fact that the act was willful did not 
preclude recovery for injuries from 
city If the act was done In the execu¬ 
tion of the authority given the labor¬ 
er.—Oslpolf v. City of New York; 36 
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N.E.2d 646, 286 N.Y. 422, 136 A.L.R. 
1354. 

Xh Texas 

(1) The text rule obtains as to the 
cleaning of streets.—City of Hous¬ 
ton V. Quinones. 177 S.W.2d 269, 142 
Tex. 282—Ostrom v. San Antonio. 62 
S.W. 909. 94 Tex. 623. 

(2) Formerly, it obtained as to the 
disposition of garbage and refuse.— 
Ostrom V. San Antonio, supra—City 
of Longview v. Stewart, Clv.App., 66 
8.W.2d 450. 

(3) Subsequently, however, collec¬ 
tion and disposition of garbage came 
to be regarded as a governmental 
function.—^Bates v. City of Houston, 
Civ.App., 189 S.W.2d 17, refused for 
want of merit. 

(4) The cutting of weeds by em¬ 
ployee of city street and bridge de¬ 
partment as incident of cleaning and 
maintaining streets for benefit of 
city and inhabitants, and not for 
public at large or as a health meas¬ 
ure, is held not to be the exercise 
of a governmental function so as to 
excuse city’s liability for negligence 
of employee.—City of Houston v. 
Quinones, Civ.App., 172 S.W.2d 187, 
reversed on other grounds 177 S.W.2d 
269, 142 Tex. 282. 

99. Mass.—City of Malden v. Mac- 
Cormac, 64 N.E.2d 103, 818 Mass. 
729. 

1. Me.—^Mitchell V. Rockland, 62 Mo. 
118. 

43 CJ. p 973 note 23. 

8, Ga.—Savannah, etc., R Co. v. 
Mulligan, 22 S.E. 621, 96 Ca. 828. 
61 Am.S.R 86, 29 L.RA 808. 

43 C.J. p 973 note 24. 

Liability for destruction of private 
property generally see supra 9 771. 
unanthozlsed act 

Where city sanitary inspector and 
others, acting under orders and direc¬ 
tions of county health officer, demol¬ 
ished a house end converted materi¬ 
al therefrom, and Inspector was not 
acting within scope of his employ- 
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expressly or impliedly by statute.® However, where 
property is destroyed as constituting a nuisance dan¬ 
gerous to the public health, the municipality, to 
avoid liability, must show that such property was 
a nuisance in fact.^ Also, it is held that, where a 
building, although unsanitary and a health hazard 
in its present condition, may be repaired so as to 
secure proper sanitary conditions, the city is liable 
for its partial demolition of the building without giv¬ 
ing the owner an opportunity to repair it.® 

§ 778. Education 

A municipality Is not liable for the acts of Its offi¬ 
cers and agents In the performance of duties relating to 
education. 

Education is a matter of purely public concern, 
and the municipality is not liable for the acts of its 
officers and agents in respect of the performance of 
duties relating thereto.® 

§ 779. Levy and Collection of Taxes 

In the absence of a statute providing otherwise, a 
municipality Is not liable for the wrongful or negligent 
acts of a tax officer In the performance of his duties. 

The collection of taxes by a municipality is a 
governmental function;*^ assessors® and collectors® 
of taxes in cities or other municipalities act as pub¬ 
lic officers and not as agents of the municipalities; 
and, in the absence of a statute providing other¬ 
wise,^® a municipality is not liable for the wrongful 
or negligent acts of a tax officer in the performance 


of his duties.ii The same rule has been held to ap¬ 
ply to special assessments,*-® although there is au¬ 
thority to the contrary.*-® 

A nonresident merchant whose property was 
seized for a tax assessed under an invalid municipal 
ordinance, pursuant to a resolution by the mayor 
and council passed with malicious intent to prevent 
competition with resident merchants, declaring the 
nonresidents by name to be within the ordinance, 
has been held to have a right of action against the 
city for the tort.^^ Also, it has been said that a lo¬ 
cal rule that a municipality, in discharging govern¬ 
mental functions, is not responsible for the torts of 
its agents may be overridden by a federal statute 
enacted in the exercise of the power to levy and 
collect taxes.^® 

§ 780. Exercise of Rights or Privileges 
Granted by Municipality 

The mere granting of a license or permit to do an 
act which Is not In Itself unlawful or dangerous or a 
nuisance does not render a municipality liable for Inju¬ 
ries caused by the performance of the act. 

The mere granting to another of a license or 
permit to do some act which in itself is not un¬ 
lawful or dangerous, and is not a nuisance, will 
not as a general rule render the municipality lia¬ 
ble for injuries caused by the performance of such 
act.^® Where a permit of the common council 
to operate a stone crusher did not authorize the 


ment as a city officer, city was not 
liable, since city cannot be held lia¬ 
ble for acts of persons not author¬ 
ized, or directed by it, to do par^ 
ticular flUit, and who do not claim to 
be acting^ for it.—City of Okmulgee 
V. French, 77 P.2d 712, 182 Okl. 289. 
8. Mich.—SafCord ▼. Detroit Doard 
of Health, 67 N.W. 1094, 110 Mich. 
81, 64 Am.S.R. 332, 33 L.R.A. 300. 
43 C.J. p 973 note 28. 

< 4 . Oa.—Savannah, etc., R. Co. v. 
Mulligan, 22 S.E. 621, 95 Ga. 323. 
61 Am.S.R. 86. 29 L..R.A. 308. 

48 C.J. p 973 note 26. 

a. Ohio.—^Abraham v. City of War¬ 
ren, 37 N.F.2d 890, 67 Ohio App. 
492. 

^ Cal.—Sanders v. City of Long 
Beach, 129 P.2d 511, 64 Cal.App. 
2d 661. 

Oa.—^Nabell v. City of Atlantcu 126 
S.E]. 905, 38 Ga.App. 645. 

43 C.J. p 978 note 29. 

'Defects in, or negligence respecting 
condition or maintenance of, school 
property see Infra S 902. 

In. establishment and regulatloiL of 
schools municipalities act In their 
governmental, and not their private, 
capacity.—Jones v. City of Amory, 
185 So. 287. 184 Miss. 161. 


7- Ga—^Plunkett's School for Boys 
V. City of Thomas vine, 178 S.E. 
656. 178 Ga 625. 

Mich.—^Lovett v. City Treasurer of 
Detroit, 281 N.W. >676. 286 Mich. 
159. 

Tex.—^Black v. Baker, 111 S.W.2d 706, 
130 Tex. 464—City of San Angelo v. 
Deutsch. 91 S.W.2d 808, 126 Tex. 
632. 

& Mass.—^Hathaway v. Everett. 91 
N.B. 296, 206 Maas. 246, 137 Am. 
S.R 486. 

43 C.J. p 973 note 82 [a]. 

9. Mass.—^Auger v. City of New 
Bedford, 163 N.E. 878, 266 Mass. 
327. 

48 C.J. p 978 note 82 [c]. 

IOl Mass.—Graton v. Cambridge, 145 
N.E. 468, 250 Mass. 317. 

43 C.J. p 974 note 33. 

11. Ga—^Plunkett's School for Boys 
V. City of Thomasvllle, 178 S.E. 
666, 178 Ga 626. 

Mass.—Auger v. City of New Bed¬ 
ford. 163 N.E. 873, 266 Mass. 327. 
Mich.—Stlglltz V. City of Detroit, 
214 N.W. 160, 289 Mich. 26. 

N.J.—Schmid V. Sloate, 21 A.2d 819, 
19 N.J.M18C. 481. 

Tex.—Black v. Baker, 111 S.W.2d 
706, ISO Tex. 454—City of San An¬ 
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gelo V. Deutsch, 81 S.W.2d 808, 126 
Tex. 532. 

43 C.J. p 973 note 3-2—44 C.J. p 1369 
notes 96, 97. 

Action for malicious prosecution see 
infra 5 2110. 

Good faith; ratULoatlon 
N.Y.—^Everson v. Syracuse, 8 N.E. 
784, 100 N.Y. 677—Williams v. Dun¬ 
kirk, 8 Lans. 44. 

44 C.J. p 1369 notes 98, 99. 

18. Mo.—Brightwell v. Kansas City, 
134 S.W. 87, 153 Mo.App. 519. 

43 C.J. p 974 note 34. 

OommlngUag of Auds 
U.S.—^Brown-Crummer Inv. Co. v. 
City of Burbank, D.C.Cal., 17 F. 
Supp. 469, appeal dismissed, C.C.A.. 
97 F.2d 993. 

OonvisMioiL of funds 
Cal.—^Municipal Bond Co. v. City of 
Riverside,' 82 P.2d 661, 188 Cal. 
App. 267. 

13. Wls.—^Durkee v. Kenosha, 17 N. 
W. 677, 69 Wis. 123, 48 Am.R. 480. 

14. Ga—Gould T. Atlanta, 60 Ga 
164. 

IB. U.S.—U. S. V. City of New York, 
C.aA.N.Y.. 82 F.2d 242. 

16. N.Y.—^Waldron v. City of Utica, 
388 N.Y.S. 401, 228 App.Dlv. 37. 
48 aJ. P 974 note 37. 
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licensee to enter on private property without the i tached to the municipality because of the passage 
owner’s consent, it was held that no liability at- [ of the ordinance providing for such permits.^^ 

E. DEFECTS OR OBSTRUCTIONS IN STREETS OR OTHER PUBLIC WAYS 


§ 781. Nature and Grounds of Liability 

The liability of municipal corporations for Injurlea 
resulting from defective streets Is a matter of general 
state concern. 

Although, as discussed infra §§ 1043, 1044, mu¬ 
nicipal corporations may be authorized to open, 
construct, and maintain public streets, liability for 
injuries resulting from defective streets is a mat¬ 
ter of general state concern, and, as discussed 
infra § 783, the legislature may enact statutes sub¬ 
jecting municipalities to, or relieving them from. 

Acts of licensees In public parka see 
infra S 907. 

Licensed or permitted act or work on 
public street see infra 8 799. 
lilcenslzLg mexxy-flro-round la not a 
breach of duty by the city.—Carter 
V. La Manoe. 151 S.E. 406, 40 Ga.App. 

695. 

Fireworks or ezplosivea 

(1) A municipality has been held 
not liable for injuries resultmgr from 
the firing: of explosives or the setting 
off of fireworks by a person to whom 
a license or permit has been grant¬ 
ed.—Wheeler v. Plymouth. 18 N.B. 

532, 116 Ind. 168, 9 Am.S.R. 837— 

43 C.J. p 954 note 11, p 974 note 37 

[bl. 

(2) The board of eidermen. In 
granting a license for the manufac¬ 
turing, keeping, and storing of fire¬ 
works, as authorized by statute, are 
acting as public ofllcers, performing 
duties delegated to them by the 
state, and are not acting as agents 
of the city, and hence the city Is not 
liable for damage resulting fjrom an 
explosion of the fireworks being man¬ 
ufactured by one to whom the board 
had granted a license.—^Miller v. 

Clarke, 129 A. 606, 47 RL 13. 

Ooxutrnotloii of groadstaiid 

The granting of a permit to con¬ 
struct a grandstand on private prop¬ 
erty and the supervision and inspec¬ 
tion of its construction are govern¬ 
mental functions, and the munici¬ 
pality is not liable for the careless¬ 
ness of its ofilcers and agents.—^Den¬ 
man V. City of Pasadena, 282 P. 820, 

101 Cal.App. 769. 

17. N.T.—Summerville Fruit Farms 
V. John Petrossi Co.. 209 N.T.S. 367, 

124 Misc. 826, affirmed 216 N.T.S. 

924, 217 App.Div. 722. 

18. Cal.—vHelbach v. City of Long 
Beach, 123 P.2d 62, 60 Cal.App.2d 
242. 

19. U.S.—Jones v. City of Columbus, 

C.C.AM;1ss.. 134 F.2d 464. 

Ala.—^Dormlney v. City of Montgom- 


such liability to a greater or lesser extenL 
§ 782. -At Common Law 

In most Jurisdictions municipal corporations are, In 
the absence of statute providing otherwise, liable for In¬ 
jurlea resulting from their failure to keep streets In a 
reasonably safe condition for travel. 

In most jurisdictions, irrespective of any stat¬ 
utes expressly imposing liability, discussed infra 
§ 783, municipal corporations are held liable for 
injuries resulting from their failure to keep streets 
in a reasonably safe conditioned or to prevent or 

App., 3 So.Sd 181—Tiller v. City of 
Monroe, 6 La.App. 478. 

Md.—^Leonard v. Lee, 62 A.2d 259— 
Neucnsch wander v. Washington 
Suburban Sanitary Commission, 48 
A2d 593, 187 Md. 67—Cox v. Board 
of Com’rs of Anne Arundel County, 
31 A.2d 179, 181 Md. 428—Mayor 
and City Council of Baltimore City 
V. Stale, for Use of Blueford, 195 
A 671, 173 Md. 267—Mayor and 
City Council of Baltimore v. 
Eagers, 173 A. 66, 167 Md. 128. 
Minn.—^Freeman v. City of Minneap¬ 
olis, 17 N.W.2d 364, 219 Minn. 202 
—McCarthy v. City of St Paul, 
276 N.W. 1, 201 Minn. 276. 

Miss.—^Warren v. Town of Boone- 
vllle, 118 So. 290, 151 Miss. 457, fol¬ 
lowed in Daniels v. City of Jack- 
son, 127 So. 684. 

Mo.—Corpus Juris cited la Glasgow 
V. City of St. Joseph, 184 S.W.2d 
412, 414, 353 Mo. 740—Carruthers v. 
City of St Louis, 111 S.W.2d 32. 
341 Mo. 1073—Lovins v. City of St 
Louis, 84 S.W.2d 127, 386 Mo. 1194, 
followed in Koonlz v. City of St. 
Louis. 84 S.W.2d 131—Randolph v. 
City of Springllcld. 267 S.W. 449, 
802 Mo. 83. 81 AL.R. 612—Hack- 
enyos v. St Louis, 203 S.W. 986— 
Young V. City of St Louis, App., 
178 S.W.2d 641—O'Gorman v. Kan¬ 
sas City, 93 S.W.2d 1132, 233 Mo. 
App. 124—Metz v. Kansas City, 81 
S.W.2d 462. 229 Mo.App. 402—Ed¬ 
monton V. BAnsas City, 67 8.W.2d 
690, 227 MO.APP. 817—Morrill v. 
Kansas City, App„ 179 S.W. 769. 
Nev.—Corpus Juris cited la Pardini 
V. City of Reno, 263 P. 768, 770, GO 
Nev. 392. 

N.T.—Carr v. City of New York, 24 
N.B.2d 130, 281 N.Y. 460—Whittak¬ 
er V. Village of Frank] invillo, 191 
N.B. 716, 266 N.T. 11, 03 A.L.B. 
1351, reorgument denied 196 N.B. 
174, 266 N.T. 605—Komnitzor v. 
City of New York, 40 N.Y.S.Sd 139, 
266 App.Div. 636—Cloary v. City 
. of New York, 47, N.Y.S.2d 456. 

N.C.—^Hunt V. City of High Point 36 


cry, 166 So. 689, 282 Ala. 47—City 
of Birmingham v. Whitworth, 119 
So. 841, 218 Ala. 603—City of Bir¬ 
mingham V. Andrews, 172 So. 681, 
27 Ala.App. 877. 

Ariz.—Corpus Jozis cited in City of 
Phoenix v. Mayfield, 20 P.2d 296, 
299, 41 Ariz. 637. 

Del.—Gilmore v. Commissioners of 
Rchoboth, 189 A 284, 8 W.W.Harr. 
124. 

Fla.—City of Miami Beach v. Quinn, 
6 Sc.2d 693. 149 Fla. 826—City of 
Tampa v. Easton. 198 So. 763, 145 
Fla. 188—Corpus Juris cited la 
Ballard y. City of Tampa, 168 So. 
•654, 665, 124 Fla. 457. 

Ga.—City of Dalton v. Joyce, 29 S.E. 

2d 112, 70 Ga.App. 657. 

Hawaii.—^In re Taxes Vlctoiia Ward, 
33 Hawaii 235. 

Idaho.—Douglas v. City of Moscow, 
294 P. 334, 50 Idaho 104. 

Ill.—City of Elmhurst v. Buettgen, 
68 N.E.2d 278, 394 IlL 248—Macer 
V. O'Brien, 190 N.B. 904, 366 Ill. 
486—Curl V. City of Chicago, 71 N. 
E.2d 103, 830 IllApp. 831—Scarpaci 
V. City of Chicago, 69 N.E.2d 100, 
329 Ill.App. 434—Shapiro v. City of 
Chicago. 32 N.E.2a 338, 308 IlLApp. 
613—^Koch V. City of Chicago, 17 
N.E.2d 411, 297 IlLApp. 103— 

Friend v. Hotel Del Prado Co., 16 
N.E.2d 985, 296 IlLApp. 647—Black- 
aby V. City of Lewiston, 266 Ill. 
App. 68—^Bedtke v. City of Chicago, 
240 I11.APP. 493. 

Ind.—^Aaron v. City of Tipton, 32 N. 

E.2d 88. 218 Ind. 227. 

Kan.—Smith v. EZansas City, 146 P.2d 
660, 168 Kan. 213—Wray v. City of 
Independence, 92 P.2d 84, 150 Kan. 
258. 

Ky.—City of Louisville v. Pirtle, 180 
S.W.2d 803, 297 Ky. 558—Martin v. 
City of Winchester, 128 S.W.2d 643, 
278 Ky. 200—City of Danville v. 
Vanarsdale, 48 S.W.2d 6, 243 Ky. 
838—City of Georgetown v. Red 
FOX Oil Co.p 16 S.W.2d 489, 228 
Ky. 599. 

La.—German v. City of New Orleans, 
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abate a ntiisance affecting their use and safety.^® 
This liability is generally viewed as arising by im¬ 
plication, the authorities holding that, where mu¬ 
nicipal corporations are invested with exclusive au¬ 
thority and control over the streets within their cor¬ 
porate limits and with means for their construction, 
improvement, and repair, a duty arises to the public 
from the nature of the powers granted to keep the 
streets in a reasonably safe condition for the or¬ 
dinary use to which they are subjected, and a cor¬ 
responding liability exists on the part of the mu¬ 
nicipality to respond in damages to those injured 
by a neglect to perform the duty,2i although, of 
course, there is no such implication where the 


charter or other provisions giving such exclusive 
control expressly exempts the municipality from lia¬ 
bility for failure to discharge the implied duty.** 
The same rule applies to annexed territory where, 
under the annexation statute, the new territory 
is added subject to the same laws, regulations, and 
obligations, as though it had been included within 
the municipality at the time of the grant of the 
original charter.** 

In some of the cases holding the municipality lia¬ 
ble the liability is based, at least in part, on the 
theory that the duty to keep streets in repair is a 
corporate or ministerial duty,*^ while in others, 
although the duty is held to be governmental, the 


S.S.2d '694, 226 N.C 74—^Beaver v. 
Town of Cluna Grove. 22 S.E.2d 
484. 222 N.a 234—Radford v. City 
of Asheville. 18 S.B.2d 256. 219 N. 
C. 186—Gettys v. Town of Marion. 
10 S.E.2d 799, 218 N.C. 266—Ellng- 
enbergr v. City of Ralel^rh, 194 S.E. 
297, 212 N.a 549—Speas v. City of 
Greensboro. 167 S.E. 807. 204 N.a 
239. 

N.D.—^Maloney v. City of Grand 
Forks. 15 N.W.2d 769. 73 N.D. 446. 

Okl.—Hale v. City of Cushing, 127 
P.2d 818, 191 Okl. 137—City of Tul¬ 
sa V. Macura. 100 P.2d 269, 186 Okl. 
674—City of Tulsa v. McIntosh, 284 
P. 876. 141 Okl. 220. 

Or.—^Noonan v. City of Portland. 88 
P.2d 808, 161 Or. 213—Blue v. City 
of Union, 76 P.2d 977, 159 Or. 6— 
Umphlette v. City of Silverton, 69 
P.2d 244. 164 Or. 156—Knight v. 
City of La Grande. 271 P. 41. 127 
Or. 76, 61 A.L.R. 266. 

Pa.—^Reichvalder v. Borough of Tay¬ 
lor. 185 A. 270, 322 Pa. 72—Heins 
V. City of Pittsburgh, 10 A.2d 100. 
137 Pa.Super. 603—Miller v. City 
of Erie, Com.Pl., 22 Erie Co. 129, 
reversed on other grounds 16 A. 
2d 37. 340 Pa. 177. 

S.D.—^Williams v. Wesslngton Tp.. 
14 N.W.2d 493, 70 S.D. 76. 

Tenn.—City of Memphis v. McCrady. 
124 S.W.2d 248, 174 Tenn. 162— 
Shepherd v. City of Chattanooga, 
76 S.W.2d 322. 168 Tenn. 163—City 
of Nashville v. Brown, 157 S.W.2d 
612. 25 Tenn.App. 340—City of 

Knoxville v. Camper, 108 S.W.2d 
787, 21 Tenn.App. 2l0—McCay v. 
Du Pont Rayon Co., 96 S.W.2d 177, 
20 Tenn.App. 167—Jackson v. City 
of Nashville, 68 S.W.2d 187, 17 
Tenn.App. 413. 

Tex.—City of Port Arthur ▼. Wal¬ 
lace. 171 S.W.2d 480, 141 Tex 201 
—Hanks v. City of Port Arthur. 48 
S.W.2d 944, 121 Tex. 202. 88 A.L.R. 
278—City of Wichita Falls v. Sul¬ 
livan. Com.App., 39 S.W.2d 882— 
City of Wichita Falls v. Mauldin, 
Com.App.. 89 S.W.2d 859—Sltas v. 
City of San Angelo. Clv.App., 177 
S.W.2d 85, affirmed 188 S.W.2d 417. 


I 143 Tex 164—^Baker v. City of 
Waco, Civ.App.. 129 S.W.2d 499— 
City of Grandview v. Ingle, Civ. 
App., 90 S.W.2d 885. error dis¬ 
missed—Ooxpns JnrlB olted In City 
of Wichita Falls v. Crummer. Civ. 
App., 71 S.W.2d 683, 685, error dis¬ 
missed. 

Va.—^Burson v. City of Bristol. 10 S. 
E.2d 641, 176 Va. 63—City of Nor¬ 
folk V. Hall, 9 S.E.2d 856, 175 Va. 
645. 

Wash.—^Hagerman v. City of Seattle, 
66 P.2d 1162, 189 Wash. 694, 110 
A.L.R. 1110. 

W.Va.—^Harrison v. McOwen, 30 S. 
E.2d 740, 126 W.Va. 933. 

43 aj. p 974 note 43. 

201, Md.—Neuenschwander v. Wash¬ 
ington Suburban Samtary Commis¬ 
sion. Md., 48 A.2d 593, 187 Md. 67. 

N.Y.—^Ehret v. Village of Scarsdale, 
199 N.E. 66. 269 N.T. 198, 102 A.L. 
R. 211—^Whittaker v. Village of 
Franklinvllle, 191 N.E. 716, 266 N. 
Y. 11, 93 A.L.R. 1351, reargument 
denied 196 N.E. 174, 266 N.Y. 606— 
Kamnitzer v. City of New York, 
40 N.Y.S.2d 139, 265 App.Dlv. 636— 
Cleary v. City of New York, 47 N. 
Y.S.2d 466. 

21, Ariz.—^DJllow V. City of Yuma, 
97 P.2d 635, 56 Ariz. 6. 

Del.—Gilmore v. Commissioners of 
Rehoboth, 189 A. 284, 8 W.W.Harr. 
124. 

La.—^Tiller v. City of Monroe, 6 La. 
App. 478. 

Md.—Oorpns JTiizis olted in Wynkoop 
y. City of Hagerstown, 150 A. 447, 
449, 159 Md. 194. 

Mo.—^Lowery v. Kansas City. 85 S.. 
W.8d 104. 837 Mo. 47. 

Nev.—Corpne Juris olted In Pardlnl 
V. City of Reno. 263 P. 768. 770. 60 
Nev. 392. 

N.Y.—Whittaker v. Village of Frttnk- 
llnvllle, 191 N.E. 716, 266 N.Y. 11, 
93 A.L.R. 1861, reeurgument denied 
195 N.E. 174, 266 N.Y. 606. 

N.D.—^Maloney v. City of Grand 
Forks, 16 N.W.2d 769, 73 N.D. 445 

Or.—^Blue V. City of Union, 76 P.2d 
977, 169 Or. 6. 


Pa.—^Nelson v. Duquesne Light Co., 
12 A.2d 299, 338 Pa. 37, 128 A.L.R. 
1257—^Brobston v. Burgess and 
Town Council of Borough of Dar¬ 
by. 188 A. 849, 290 Pa. 381. 64 A.L. 
R. 1286—^Brady v. City of Phila¬ 
delphia, 41 A.2d 356, 156 Pa.Super. 
607. 

SC.—^Terrell v. City of Orangeburg, 
180 S.E. 670, 176 S.C. 518—Heath v. 
Town of Darlington. 177 S.B. 894, 
175 S.C. 27. 

Tenn.—Shepherd v. City of Chatta¬ 
nooga, 76 SW.2d 322, 168 Tenn. 153 
—City of Nashville v. Nevin, IS 
Tenn.App. 336—Yarbrough v. 
Louisville & N. R. Co., 11 Tenn. 
App. 456. 

43 aJ. P 974 note 44. 

22. Or.—^Blue v. City of Union, 75 
P.2d 977, 169 Or. 6. 

23, N.Y.—^Bhrgott v. New York, 96 
N.Y. 264, 48 Am.R. 622. 

2^ Ala.-;-Dorminey v. City of Mont¬ 
gomery^ 166 So. 689, 232 Ala. 47— 
City of Birmingham v. Whitworth, 
119 So. 841, 218 Ala. >603. 

Ariz.—Corpus Juris olted in City of 
Phoenix v. Mayfield, 20 P.2d 296, 
299, 41 Ariz. 637. 

Fla.—City of Tampa v. Easton, 198 
So. 753, 145 Fla. 188—City of Lake¬ 
land V. State ex reL Harris, 197 So. 
470, 143 Fla. 761—Corpus Jarls 
dted In Ballard v. City of Tampa, 
168 So. 654, 655. 124 Fla. 467. 

Ga.—^McFarland v. City of McCays- 
ville, 148 S.E. 421, 39 Ga.App. 739. 

Idaho.—^Renstrom v. City of Nampa, 
279 P. 614, 48 Idaho 180. 

Ill.—^Bedtke v. City of Chicago, 240 
IU.APP. 493. 

Md.—Cox V. Board of Com'rs of Anne 
Arundel County, 31 A.2d 179, 181 
Md. 428—^Mayor and City Council 
of Baltimore v. Eagers, 173 A. 66. 
167 Md. 128. 

Miss.—Warren v. Town of Boone- 
vllle, 118 So. 290, 161 Miss. 457. 
followed in Daniels v. City of Jack- 
son, 127 So. 684. 

Mo.—Carruthers v. City of gt. Louis, 
111 S.W.2d 32, 841 Mo. 1073— Cor¬ 
pus Juris cited In Pearson v. Kan- 
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liability of the nranicipality is regarded as an ex¬ 
ception to the general rule of nonliability for acts 
done in the exercise of governmental duties.^® 
Where the duty as to streets is regarded as min¬ 
isterial, it has been held that the fact that a pedes¬ 
trian when injured was turning into a walk leading 
into a polling place did not relieve the municipality 
from liability on the theory that holding an elec¬ 
tion is a goveinmental function In a jurisdiction 
in which immunity from liability for injuries aris¬ 
ing in the exercise of governmental functions is 
limited to nonfeasance, as discussed supra § 747, 


a municipality has been said to be liable for mis* 
feasance or affirmative negligence in the construcp- 
tion or maintenance of streets,^^ but not for mere 
nonfeasance;®® but in other jurisdictions liability 
, has been held to attach in cases of nonfeasance as 
well as misfeasance.®® 

In a minority of jurisdictions it is held, in the 
absence of statutes imposing liability, that the 
duties of a municipal corporation with regard to 
the streets are governmental, and that it is not lia¬ 
ble to an individual injured by its failure to keep 
them in repair or safe for travel,®® even though 


BEs city. 65 S.W.2d 485, 489. 331 
Mo. 886—^Metz v. Kansas City, 81 
S.W.2d 462, 229 Mo.App. 402—Ed- 
monston v. Kansas City, 57 S.W.2d 
690, 227 Mo.App. 817. 

Nev.—^Pardlni v. City of Reno, 263 
P. 768. 50 Nev. 392. 

N.T.—Whittaker v. Village of Prank- 
llnvllle, 191 N.E. 716. 265 N.Y. 11, 
93 A.I 1 .R. 1351, reargument denied 
195 N.E. 174, 266 N.Y. 506—Kam- 
nltzer v. City of New York. 40 N. 
Y.S.2d 139, 265 App.Dlv. 636— 

Murphy V. Incorporated Village of 
E^rmlngdale, 299 N.Y.S. 58«, 262 
App.Div. 327 , followed In 299 N.Y. 
S. 590, 252 App.Dlv. 869, and ap¬ 
peal denied 18 N.E.2d 480, 276 N.Y. 
690—Cleary v. City of New Yoi*. 
47 N.Y.S.2d 466—Falk v. Incorpo¬ 
rated Village of Great Neck Plaza, 
11 N.Y.S.2d 383. 

Or.—^Noonan v. City of Portland, 88 
P.2d 808, 161 Or. 213—^Blue v. City 
of Union, 75 P.2d 977, 159 Or. 6— 
Umphlette v. City of Silverton, 69 
P.2d 244, 164 Or. 16S—Knight v. 
City of La Grande, 271 P. 41, 127 
Or. 76, 61 A.L.R. 266. 

Tenn.—Shepherd v. City of Chatta¬ 
nooga, 76 S.W.2d 322, 168 Tenn. 
163—City of Nashville v. Brown. 
157 S.W.2d 612, 26 Tenn.App. 840 
—^McCay v. Du Pont Rayon Co., 96 
S.W.2d 177, 20 Tenn.App. 167. 

Tex.—City of Port Arthur v. Wal¬ 
lace, 171 S.W.2d 480. 141 Tex. 201 
— ^Hodge V. Lower Colorado River 
Authority, Clv.App., 163 S.W.2d 
855, error dismissed—^Baker v. City 
of Waco, Clv.App.. 129 S.W.2d 499. 
Va.—^Burson v. City of Bristol, 10 
S.E.2d 641, 176 Va. 53—City of 
Norfolk V. Hall, 9 S.E.2d 866, 176 
Va. 645. 

43 C.J. p 976 note 48. 

Liability for Injuries resulting from 
exercise of governmental or pro¬ 
prietary functions generally see 
supra 6S 746, 747. 

Fartloalar operations hdld oozpozata 

(1) Cleaning streets.—City of Pan¬ 
handle V. Byrd. Tez.Com.App., 106 S. 
W.2d 6«0. 

(2) Grading streets.—City of Pan¬ 
handle V. Byrd, supra—City of Wich¬ 
ita Falls V. Sullivan, Tex.Com.App., 


89 S.W.2d 882—dity of Wichita Fklls 
V. Mauldin, Tez.Com.App., 89 S.W.2d 
869. 

(8) Removal of obstruction.—Sha¬ 
piro V. City of Chicagro, 82 N.E.2d 
838, 808 IIIAlPP. 613. 

Tha oleaning of tho Btreats of a 
city or town is a governmental func¬ 
tion, as contrasted with those acts 
of street maintenance, which are 
classed as proprietary functions.— 
City of Tulsa v. Wheetley, 101 P.2d 
834, 187 Okl. 166. 

25. U.S.—Gillies v. City of Minneap¬ 
olis, D.C.Mlnn., 66 F.Supp. 467. 
E:an.—Smith v. Kansas City, 146 P. 

2d 660, 168 Kan. 218. 

Ky.—City of Louisville v. Plrtle, 180 
S.W.2d 303, 297 Ky. 663—City of 
Georgetown v. Red Fox Oil Co., 16 
S.W.2d 489, 228 Ky. 699. 

Md.—^Engle v. Mayor and City Coun¬ 
cil of Cumberland, 25 A.2d 446, 180 
Md. 465. 

Neb.—^Harms v. City of Beatrice, 5 
N.W.2d 287, 142 Neb. 219, 142 A.L. 
R 239. 

Ohio.—Wall V. City of Cincinnati, 83 
N.E 2d 389, 150 Ohio St. 411—City 
of Mingo Junction v. Sheline, 196 
N.E. 897, 130 Ohio St. 34. 

Pa.—^HArbold v. City of Reading, 
Com.Pl., 37 Berks Co. 151. 

Wash.—^Hagerman v. City of Seattle, 
66 P.2d 1162, 189 Wash. 694, 110 
A.L.R. 1110. 

43 C.J. p 976 note 49. 

JjL North OaroUna 

(1) Some cases hold the munici¬ 
pality liable as an exception to the 
general rule of nonliability for acts 
done In the exercise of a governmen¬ 
tal function.—^Kllngenberg v. City of 
Raleigh, 194 S.E. 297, 212 N.C. 649. 

(2) Other cases, however, have Im¬ 
posed liability on the theory tliat the 
maintenance of streets and sidewalks 
Is a ministerial or proprietary func¬ 
tion, as distinguished from the main¬ 
tenance of public roads and highways 
generally, which Is a governmental 
function.—^Millar v. Town of Wilson, 
23 S.E.2d 42, 222 N.a 340. 

(3) Still other cases have held, 
without specifying either of the fore¬ 
going as the basis of the decision, 
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that the city's liability cannot be 
evaded on the theory that In the con¬ 
struction and maintenance of Its 
streets It acta In a governmental ca¬ 
pacity.—^Hunt V. City of High Point, 
36 S.E.2d 694, 236 N.C. 74—Speas v. 
City of Greensboro, 167 S.E. 807, 204 
N.C. 289—^Hamilton v. City of Rocky 
Mount, 154 S.E. 844, 199 N.C. 504. 

8R Wash.—^Lund v. Seattle, 169 P. 
820, 99 Wash. 300. 

27. N.J.—^Bengivenga v. City of 
Plainfield, 26 A.2d 288, 128 N.J. 
Law 418—^Newman v. Ocean Town¬ 
ship, 21 A.2d 841, 127 N.J.Law 287 
—Selph V. Town of Morristown,. 
195 A. 862, 16 N.J.Mlsc. 19. 

28l N.J.—Bengivenga v. City of 
Plainfield, 26 A.2d 288, 128 N.J. 
Law 418. 

29. Ala.—City of Albany v. Black, 
112 So. 438, 216 Ala. 4. 

ICy.—City of Covington v. De Molay, 
60 S.W.2d 123, 248 Ky. 814. 

80. Cal.—Gibson Properties Co. v. 
City of Oakland, 83 P.2d 942, 12 
Cal.2d 291—Wilkes v. City and 
County of San Francisco, 112 P.2d 
759, 44 Cal.App.2d 393—Barsoom v. 
City of Reedloy, 101 P.2d 743, 38 
Cal.App.2d 413—Yonker v. City of 
San Gabriel, 73 P.2d 623, 23 Cal. 
App.2d 656—^Municipal Bond Co. v. 
City of Riverside, 32 P.2d 661, 138 
Cal.App 267. 

Conn.—^Karuaslewicz v. City of Now 
Britain, 42 A.2d 32, 131 Conn. 691— 
Scoville V. Town of West Hart¬ 
ford, 38 A.2d 681, 131 Conn. 239— 
Agriesto v. Town of Fairfleld, 36 A. 
2d 16, 130 Conn. 410—^Tiomoy v. 
Correia, 180 A. 282, 120 Conn. 140 
—^Porpora v. City of New Bavon, 
177 A. 631, 119 Conn. 476—Thelln v. 
Downs, 145 A. 60. 109 Conn. 662— 
Rioclo V. Town of Plainvllle, 136 
A. 872, 106 Conn. 61. 

Mass.—^Whalen v. Worcester Elec¬ 
tric Light Co., 29 N.E.2d 763, 307 
Mass. 169—Longley v. City of Wor¬ 
cester, 24 N.E.2d 588, 304 Mass. 580 
—^Hurlburt v. Town of Great Bar¬ 
rington, 16 N.E.2d 71, 800 Mohs. 
524. 
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a part of the expense of constructing or repairing 
a street is paid by assessment of those whose prop¬ 
erty is specially benefited,*! the theory being ad¬ 
vanced that the negligent acts and omissions caus¬ 
ing the injury are those of public officers acting in 
behalf of the state.** In these jurisdictions the 
theory of implied liability arising from the fact 
that the municipality is given absolute control of 
the streets,*® or that the duty to repair is specifical¬ 
ly imposed,*^ does not obtain. 

Even where a municipality is held not liable for 
failure to use due care in maintaining streets and 
public ways in a safe condition, it is sometimes held 
that the municipality may be liable for injuries 
caused by a condition or nuisance created on the 
street or way by the positive act of the munici¬ 
pality.** Moreover, where a dangerous condition 
in a street is the result of the city’s negligence in 
constructing or maintaining a project commercial 


in nature and undertaken for the city’s profit, the 
rule of nonliability for injuries due to dangerous 
conditions in the streets does not apply.** The 
duty of the municipality to keep the streets in a 
safe condition runs not only to persons or property 
in the streets but to persons on abutting property 
as well;*7 hence a municipality is liable where a 
defect, obstruction, or unsafe condition or operation 
in the street, such as would impose liability for an 
injury in the street, causes an injury on abutting 
property.** 

Regulation of use of streets. The making and 
enforcing of ordinances regulating the use of 
streets are governmental powers;*® hence, even in 
a jurisdiction in which the construction and main¬ 
tenance of streets are regarded as corporate func¬ 
tions imposing liability in proper cases, no liability 
attaches for injuries resulting from the making 
and enforcing of such ordinances.^® So, too, it 


Mich.—Rivard v. Bay City, 272 N. 

W. 690. 279 Mich. 317. 

K.H.—Gilman v. City of Concord. 196 
A. 672, 89 N.H. 182. 

Ohio.—Wall V. City of Cincinnati. 
83 N.E.2d 389, 160 Ohio St. 411— 
O’Neill V. City of Cleveland, 62 N. 
E.2d 363, 146 Ohio St. 563—^Taylor 

V. City of Cincinnati. 66 N.E.2d 
724, 143 Ohio St. 426. 156 A.L.R. 
44—^Davis V. Charles Shutrump & 
Sons Co., 42 N.E.2d 663, 140 Ohio 
St 89—City of Hamilton v. Dll- 
ley. 165 N.E. 713, 120 Ohio St 127 
—City of Wooster v, Arbenz, 156 N. 
E. 210, 116 Ohio St 281, 52 A.L.R. 
518—^Kercher v. City of Conneaut, 
66 N.E.2d 272. 76 Ohio App. 491— 
Boone v. City of Akron, 43 N.E.2d 
315, 69 Ohio App. 95—Miller v. City 
of Dayton. 41 N.E.2d 728, 70 Ohio 
App. 173—^Neale v. Village of Tail- 
madge, App., 85 N.E.2d 168— 
Stephens v. City of Akron, 18 N.E. 
2d 830, 59 Ohio App. 626—^Belk v. 
City of Reading. 16 N.E.2d 779, 68 
Ohio App. 476—^Rudibaugh v. City 
of Niles, 11 N.E.2d 193, 66 Ohio 
App. 461—^Dleker v. City of Day- 
ton, 28 Ohio N.P.,N.S., 4'67. 

Utah.—Niblock v. Salt Lake City, 
111 P.2d 800, 100 Utah 573. 

Vt—^Ellis V. Cannon, 37 AL.2d 377, 
113 Vt. 611—^Lemieux v. City of St. 
Albans. 28 A.2d 373. 112 Vt. 512. 
Wis.—Padley v. Village of Lodi, 290 
N.W. 136, 238 Wis. 661—Skirls v. 
City of Port Washington, 269 N. 

W. 656, 223 Wis. 61. 109 A.L.R. 699 
—^McCoy v. Kenosha County, 218 N. 
W. 348, 195 Wis. 273, 67 AuL.R. 
412. 

48 C.J. p 977 note 53. 

Fartlciilar operatloiui gpveziu 

mental 

(1) Erection and maintenance of 
traffic lights.—^Martin v. City of Can¬ 
ton, 180 N.E. 78, 41 Ohio Ajpp. 420. 


(2) Opening, paving, and grading 
streets. 

Ga.—Stubbs v. City of Macon. App., 
60 S.E.2d 866. 

W.Va.—Morgan v. City of Logan, 24 
S.E.2d 760, 125 W.Va. 445. 

(3) Operation of parking meters.— 
Stubbs V. City of Macon, supra. 

(4) Sanding street.—^Russo v. City 
of Grand Rapids, 238 N.W. 278, 256 
Mich. 474. 

31. Conn.—Colwell v. Waterbury, 51 
A. 630, 74 Conn. 568, 67 L.R.A. 218. 

1 32. Vt.—^Latulippe v. BurUngton, 
108 A. 425, 98 Vt 434. 

33. Conn.—Colwell v. Waterbury, 61 
A. 530, 74 Conn. 568, 57 L.R.A. 218. 
48 C.J. P 977 note 57. 

SA. U.S.—^Detroit v. Osborne, Mich., 

10 S.Ct 1012, 185 U.S. 492, 34 L. 
Ed. 260. 

43 CJ. p 977 note 68. 

35. Conn.—^Veits v. City of Hart¬ 
ford, 68 A.2d 389, 134 Conn. 428— 
Fabrlzi v. Golub, 65 A.2d 625, 134 
Conn. 402—^Karuasiewicz v. City of 
New Britain, 42 A.2d 32, 131 Conn. 
691—Bacon v. Town of Rocky Hill, 

11 A.2d 899, 126 Conn. 402. 

Wis.—Skirls v. City of Port Wash¬ 
ington, 269 N.W. 656, 223 Wis. 61— 
Hughes V. City of Fond du Lac, 41 
N.W. 407, 73 Wis. 380. 

36. Mass.—Whalen v. Worcester 
Electric Light Co., 29 N.E.2d 763, 
307 Mass. 169—Sloper v. Quincy, 
16 N.E.2d 14, 801 Mass. 20. 

37. HI.—Macer v. O’Brien, 190 N.E. 
904, 366 IIL 486—Baker v. S. A. 
Healy Co., 24 N.E.2d 228. 302 Ill. 
App. 634. 

Liability of municipality: 

For injuries on street ffom condi¬ 
tions or operations on abutting 
property see infra S 822. 
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To adjoining landowners for dam¬ 
ages ffom construction or im¬ 
provement of streets see InAa 
SS 1224-1284. 

39. Ill.—^Macer v. O’Brien, 190 N.E. 
904, 366 III. 486—Baker v. S. A. 
Healy Co.. 24 N.E.2d 228. 802 111. 
App. 634. 

XlaUlity as landowner 

(1) A municipality has been held 
liable for injury to the property of 
an abutting owner caused by a nui¬ 
sance existing on a street on the 
ground that the municipality, as a 
landowner, is liable if it uses its 
premises in such a way as to dam¬ 
age the land of its neighbor.—Jones 
V. Great Barrington, 174 N.E. 118, 
273 Mass. 483. 

(2) However, this rule was held 
inapplicable where city did not own 
street and city-owned traffic light 
pole thereon fell and injured pedes¬ 
trians.—^Whalen v. Worcester Elec¬ 
tric Light Co., 29 N.E.2d 763, 307 
Mass. 169. 

39. Cal.—Campbell v. City of Santa 
Monica, 125 P.2d 561, 61 CalJlpp. 
2d 626. 

Colo.—City and County of Denver v. 

Forster, 1 P.2d 922, 89 Colo. 246. 
Md.—Cox V. Board of Com’rs of Anne 
Arundel County, 31 A.2d 179, 181 
Md. 428. 

Ohio.—Cozpus Joxls quoted in Tol¬ 
liver V. City of Newark, 62 N.E 2d 
867, 861, 145 Ohio St. 517, 161 
A.L.R. 1391—Boone v. City of Ak¬ 
ron. 43 N.R2d 316, 69 Ohio App. 
96. 

48 C.J. p 996 note 8. 

4a Colo.—City and County of Den¬ 
ver V. Forster, 1 P.2d 922, 89 Colo. 
246. 

Md.—Cox v. Board of Com’rs of Anne 
Arundel County, 81 A.2d 179, 181 
Md. 428. 
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has been held that the direction of traffic is a gov¬ 
ernmental function for negligence in the perform¬ 
ance of which no liability on the part of the munici¬ 
pality attaches,^! but, although there is authority 
to the contrary,^* the physical maintenance on the 
street of devices through which such functions are 
served has been held to involve the corporate or 
proprietary obligation to keep streets in a reason¬ 
ably safe condition, for failure to perform which 
liability may attach.*® 

Primary or secondary liability. It is generally 
agreed that in the absence of a statute to the con¬ 
trary the duty to keep streets in a reasonably safe 
condition for travel rests primarily on the munici¬ 
pality, and the municipality is primarily liable for 
injuries resulting from failure to perform this 
duty,** although, as discussed infra § 794, the same 
rule does not obtain in all jurisdictions with re¬ 
spect to sidewalks. 

What lam governs. The law of the state where 


the accident occurs is controlling on the question 
of liability for injuries due to the obstruction of a 
street,*® but in the absence of evidence to the con¬ 
trary it will be presumed that in that state the com¬ 
mon-law rules, as laid down in the jurisdiction in 
which the action is brought, prevail.*® 

§ 783. -Statutory and Charter Provi¬ 

sions 

In a number of Jurisdictions, the liability of a mu¬ 
nicipal corporation for injuries from defective streets Is 
based on charter or statutory provisions; and a munic¬ 
ipality may by appropriate charter or statutory provi¬ 
sion be exempted from, or relieved to some extent of, 
liability for such Injuries. 

The liability of municipal corporations for per¬ 
sonal injuries on streets and sidewalks is subject to 
control by the legislature ;*7 and in many jurisdic¬ 
tions such liability exists,*® within such limits as 
may be specified,*® by reason of statutory provi¬ 
sions, and this may be true even though the work 


Failure to ma.ke or enforce ordi¬ 
nances regrulatlns use of streeta 
see InfTa S 300. 

41. Ill.—Scarpacl v. City of Chicago. 
69 N.E.2d 100. 829 Ill.App. 484. 

Iowa.—Bradley v. City of Oskaloosa, 
188 N.W. 896. 198 Iowa 1072. 

Ho.—Carruthers v. City of St. Louis, 
111 S.W.2d 82. 341 Mo. 1073—Aus- 
lander v. City of St Louis, 66 S.W. 
2 d 778. 882 Mo. 146. 

M. T.—^Kamnltzer v. City of New 
York, 40 N.Y.S.2d 189, 265 App. 
Dlv. 686—Murphy v. Incorporated 
Village of Farmlngdale, 299 N.Y.S. 
686 . 262 App.Dlv. 827, followed In 
Murphy v. Incorporated Village of 
Farmlngdale. 299 N.Y.S. 690. 262 
App.Div. 869, and appeal denied 
18 N.E.2d 480, 276 N.Y. 690. 

Okl.—^Kirk V. City of Muskogee, 88 
P.2d 594. 188 Okl. 636. 

Tex.—^Bakcr v. City of Waco, Civ. 
App., 129 S.W.2d 499. 

42. Maas.—Whalen v. Worcester 
Electric Light Co., 29 N.E.2d 768, 
807 Mass. 169. 

43. Ill.—Scarpacl v. City of Chicago, 
69 N.E.2d 100. 829 IlIApp. 434— 
Koch V. City of Chicago, 17 N.E. 
2d 411. 297 I11.APP. 103. 

N. Y.—^Kamnltzer v. City of New 
York, 40 N.Y.S.2d 139, 265 App. 
Dlv. 636—Murphy v. Incorporated 
Village of Farmlngdale, 299 N.Y.S. 
586, 252 App.Dlv. 327, followed In 
Murphy v. Incorporated Village of 
Farmlngdale, 299 N.Y.S. 690, 252 
App.Dlv. 869, and appeal denied 
13 N.E.2d 480, 276 N.Y. 690—Cleary 
V. City of New York, 47 N.Y.S.2d 


44b Ala.—Louisville A N. R. Co. v. 
Stanley, 167 So. 746, 282 Ala. 278. 


Colo.—W. T. Grant Co. v. Caaady, 188 
P.2d 881, 117 Colo. 405. 

Conn.—Willoughby v. City of New 
Haven, 197 A. 85, 123 Conn. 446. 

Ill.—Koch v. City of Chicago, 17 N.E. 
2d 411, 297 IlLApp. 103. 

Iowa.—^Incorporated Town of Nor¬ 
walk V. Warren County, 282 N.W. 
682, 210 Iowa 1262. 

Mont.—Stewart v. Standard Pub. Co., 
65 P.2d 694, 102 Mont 43—Nord v. 
Butte Water Co., 30 P.2d 809, 96 
Mont 311. 

N.Y.—^Basson v. Heald, 278 N.Y.S. 
661, 164 Mlsc. 698. 

Liability of abutters or persons caus¬ 
ing defects see inflti 59 857-872. 

45b N.J.—Reilly v. B. S. Janney, Jr., 
etc., Inc., 185 A. 66, 108 N.J.Law 
11 . 

46. N.J.—^Reilly v. B. S. Janney, Jr., 
etc., Inc., supra. 

47. R.I.—^D1 Palma v. Zoning Board 
of Review of Town of Bristol, 
60 A.2d 779, 72 R.L 60, 175 A.L.R. 
899. 

43 C.J. p 280 note 48 [a]. 

48. Cal.—George v. City of Los 
Angeles, 79 P.2d 723, 11 Cal.2d 
803—Belcher v. City and County 
of San Francisco, 168 P.2d 996, 
69 CaLApp.2d 457—^McLaughlin v. 
City of Los Angeles, 140 P.2d 416, 
60 CaLApp.2d 241—^Helboch v. City 
of Long Beach, 123 P.2d 62, 60 
Cal.App.2d 242—Wilkes v. City and 
County of San Francisco, 112 P.2d 
759, 44 CalJ^p.2d 893—Castro v. 
Sutler Creek Union High School 
Dlst, 77 P.2d 509, 26 Cal.App.2d 
372—Wllkerson v. City of El 
Monte, 62 P.2d 790, 17 Cal.App.2d 
616. 

Colo.—W. T. Grant Co. v. Caaady, 188 
P.2d 881, 117 Colo. 406. 
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Conn.—^E^aruaslewlcz v. City of New 
Britain, 42 A.2d 32, 131 Conn. 691— 
Scovllle V. Town of West Hartford, 
38 A.2d 681, 181 Conn. 239—^Rlcclo 
V. Town of Plalnville, 136 A. 872, 
106 Conn. 61. 

Me.—^Wells v. City of Augusta, 196 
A. 638, 135 Me. 814. 

Mass.—Whalen v. Worcester Electric 
Light Co., 29 N.E.2d 763, 307 Mass. 
169—Hurlburt v. Town of Gre^tt 
Barrington, 16 NJS.2d 71, 800 Mass. 
624. 

Mich.—Rivard v. Bay City, 272 N.W. 
690, 279 Mich. 317—Jablonskl v. 
Bay City, 226 N.W. 866, 248 Mich. 
806. 

N.C.—Hunt V. City of High Point, 36 
S.E.2d 694, 226 N.C. 74. 

R. I.—^D1 Palma v. Zoning Board of 
Review of Town of Bristol. 60 A.'2d 
779, 72 R.I. 60, 176 AL.R. 899. 

S. C.—Athanas v. City of Sportan- 
burg, 12 S.E.2d 39, 196 S.C. 19. 

Utah.—Nlblock v. Salt Lake City. 
Ill P.2d 800, 100 Utah 678—Hamil¬ 
ton V. Salt Lake City, 106 P.3d 
1028, 99 Utah 362. 

Wls.—McCoy V. Kenosha County, 218 
N.W. 848, 196 Wls. 278, 67 A.L.R. 
412. 

48 C.J. p 977 note 62. 

Absence of exemption 
Although street Improvement Is 
municipal affair, municipality is not 
exonerated from liability under gen¬ 
eral law Imposing same, In absence 
of charter provision or ordinance 
providing for such exemption.—^Mul¬ 
der V. City of Los Angeles, 294 P. 
485, 110 CalA.pp. 663. 

49. Mass.—Regan v. Atlantic Re¬ 
fining Co., 44 N.E.2d 669, 312 Mass. 
302—Whalen v. Worcester Electric 
Light Co., 29 NJB:.2d 768, 307 Masa 
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done by the municipality in a given case is denom¬ 
inated as done in its governmental capacity.^^ In 
some jurisdictions liability is based, not on stat¬ 
utes expressly imposing it, but on statutory or char¬ 
ter provisions imposing on the city the specific duty 
to keep its streets in repair and free from nui¬ 
sance and granting the means to perform it, the 
rule under such provisions being that, as an ex¬ 
ception to the common-law rule of immunity, the 
city may be held liable to any one injured by its 


omission or neglect to perform such statutory du¬ 
ty,^ ^ since, according to some authorities, such 
charter or statutory provisions may be regarded 
as imposing on the municipality a corporate^^ or 
mandatory and ministerial^ 3 duty. 

Statutes or charter provisions imposing liability 
are generally valid, their application in particular 
cases, and the nature and extent of the liability im¬ 
posed, being determined by the language employed.®* 
Such statutes, being in derogation of the common 


169—^Loxiffley v. City of Worcester, 
24 N.E.2d 533, 804 Mass. 680. 
JUznlts oonsidexed. 

(1) Under statute relating: to lia¬ 
bility of city, a city Is liable for dam¬ 
age from a street defect which Is 
wrought by one for whose conduct 
city Is liable under the principle of 
respondeat superior, or is wrought 
by one for whose conduct city Is not 
so responsible, If city has culpably 
neglected to remedy condition so 
created.—^Brooks v. City of Birming¬ 
ham, 194 So. 526, 239 Ala. 172. 

(2) The statute permitting recov¬ 
ery against a municipality for in¬ 
juries or damages to person or prop¬ 
erty occasioned by defects In any 
street, causeway, bridge or public 
way or by reason of defect or mis¬ 
management of anything under con¬ 
trol of the corporation does not ex¬ 
tend to willful or negligent acts of 
Its officers or employees except with 
reference to the maintenance of 
streets for safe travel and under the 
conditions set forth In the statute.— 
Abernathy v. City of Columbia, 48 
S.E.2d 685, 218 S.C. 68. 

(3) “Such street,” within statute 
relating to liability of city to dam¬ 
ages or Injury caused by defective, 
unsafe, dangerous, or obstructed con¬ 
dition of streets, or from negligence 
of the city authorities with respect 
to any ”such street," has reference 
to a street in a defective, unsafe, 
dangerous or obstructed condition, 
but liability In any case would be 
based on negligence, and an ob¬ 
structed condition of a street gives 
rise to no liability if city has taken 
proper precautions.—^Nlblock v. Salt 
Lake City, 111 P.2d 800, 100 Utah 
673. 

sa CaL—^Tonker v. City of San 
Gabriel, 78^ P.2d 628, 28 Cal.App.2d 
666 . 

Liability for acta done In govern¬ 
mental capacity generally see su¬ 
pra S 746. 

6 L Iowa.—^Mardls v. City of Des 
Moines, 84 N.W.2d 620—City of Des 
Moines v. Bames, 30 N.W.2d 170, 
238 Iowa 1193. 

Mich.—^Rufner v. Traverse City, 295 
N.W. 620, 296 Mich. 204. 

Ohio.—Wall V. City of Cincinnati. 
83 N.S.2d 889, 160 Ohio St. 411— 


Larson v. Cleveland Ry. Co., 60 
N.E.2d 168, 142 Ohio St. 20~Davi8 
V. Charles Shutrump & Sons Co., 
42 N.E.2d 663, 140 Ohio St. 89— 
City of Mmgo Junction v. Sheline, 
196 N.E. 897, 130 Ohio St 34— 
City of Cleveland v. Amato, 176 
N.E. 227, 123 Ohio St. 575—City 
of Hamilton v. Dllley, 165 N.E. 
718, 120 Ohio St 127—City of 
Wooster v. Arbenz, 156 N.E. 210, 
116 Ohio St 281. 53 A.L.R. 618— 
Eercher v. City of Conneaut, 65 
N.E.2d 272, 76 Ohio App. 491— 
Miller V. City of Dayton, 41 N.B.2d 
728, 70 Ohio App. 173—Neale v. 
Village of Tallmadge, App., 35 N.E. 
2d 158—Llesman v. City of Brook- 
vlUe, App., 34 N.E.2d 580—Step¬ 
hens V. City of Akron, 18 N.E.2d 
830, 69 Ohio App. 526—^Harris v. 
City of Findlay. 18 N.E.2d 413, 
69 Ohio App. 876—^Rudibaugh v. 
City of Niles, 11 N.E.2d 193, 66 
Ohio App. 451. 

43 C.J. p 976 note 47. 

52. Del.—Gilmore v. Commissioners 
of Rehoboth, 189 A. 284, 8 W.W. 
Harr. 124. 

Ohio.—Tolliver v. City of Newark, 62 
N.E.2d 857, 146 Ohio St 517, 161 
A.L.R. 1391. 

631 Ohio.—^Black v. City of Berea, 
82 N.E.2d 1, 187 Ohio St 611, 182 
A.L.R. 1391. 

64, Ohio.—Martin v. City of Canton, 
180 N.E. 78, 41 Ohio App. 420. 

S.C.—^Davls V. City of Greenville, 167 
S.E. 682, 168 S.C. 476. 

48 C.J. p 977 note 64. 

Particular statutes oonstmed 

(1) Generally. 

Conn.—Christian v. City of Waters 
bury, 198 A. 602, 128 Conn. 162. 
Ohio.—Boone v. City of Akron, 48 
N.E.2d 815, 69 Ohio App. 95. 

S.C.—^Abernathy v. City of Columbia, 
48 S.E.2d 685, 218 S.a 68. 

48 C.J. p 977 note 64. 

(2) Under a statute Imposing lia¬ 
bility for permitting street to be 
“out of repair" a municipality was 
not liable where it parked a tractor 
In the street, leaving it unguarded 
and unlocked, so that, when a child 
climbed upon it. It ran backward 
down an Incline and the child Was 
thrown off and killed.—Carder v. 
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Clarksburg. 131 S.E. 849, 100 W.Va. 
605. 

(8) Statute relating to care and 
supervision of streets, sidewalks, etc., 
by a municipality applies only to 
conditions affecting the' actual physi¬ 
cal structure of the streets, side¬ 
walks, etc., and to physical obstruc¬ 
tions or hindrances to traffic.—Black 
V. City of Berea, 32 NE.2d 1, 137 
Ohio St. 611, 132 A.L.R. 1891. 

(4) The “neglect" mentioned In the 
statute giving right of action against 
a municipality to one Injured through 
defect In street, but providing that 
municipality shall not be liable un¬ 
less such defect was occasioned by 
Its neglect, is the same as "negli¬ 
gence," which is want of ordinary 
care, and may consist of omission 
or nonaction.—^Bruce v. City of Spar¬ 
tanburg, 197 S.E. 823, 187 S.C. 322. 

On whom liability Imposed 

(1) Generally.—Van Valkenburgh 
V. Bergenfield, 95 A. 269, 83 N.J Law 
826—43 CJ. p 9T7 note 64 [c], [d]. 

(2) Statute making municipalities 
liable for injuries from defective 
streets Is applicable to chartered 
city.—^Douglass v. City of Los An¬ 
geles, 63 P.2d 363, 6 Cal.2d 123— 
Rafferty v. City of Marysville, 280 
P. 118, 207 Cal. 657. 

(8> Under statute giving right of 
action for Injury, damage, or death 
resulting from defective highway 
against county, city, town, “or per¬ 
son by law obligated to repair the 
same," word “person" Includes a cor¬ 
poration and a quasi corporation per¬ 
forming municipal functions such as 
a lire district.—^Hurlburt v. Town of 
Great Barrington, 16 N.E.2d 71, 800 
Mass. 624. 

Effsot of other statutes 

The statutory right to maintain 
an action against a town, city, or 
village for Injuries sustained as re¬ 
sult of Insufficiency or want of re¬ 
pairs of any bridge or road Is not 
affected by provision of statute mak¬ 
ing it the duty of municipalities to 
divide streets Into a carriageway and 
a sidewalk on each side and prohibit¬ 
ing all persons from encumbering the 
sidewalk with boxes and other ma¬ 
terial.—^Le May v. City of Oconto, 
281 N.W. 688, 229 Wls. 65, 118 A.L.R. 
1019. 
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law, are to be strictly construed,and the liabil¬ 
ity created thereby cannot be extended by con¬ 
struction or implication,®* or enlarged®^ or dimin¬ 
ished®* by contract. On the other hand, it is not 
the court’s duty or prerogative to lift any part 
of the just burden imposed by statute from the city 
and place it on individuals who use the city’s 
streets.®® Whether the conditions are present so 
as to impose liability under a particular statute 
must be determined from the facts in each case.*® 
Where liability exists only by virtue of statute, re¬ 
covery may be had only in pursuance thereof.®^ 

A statute relating to the removal of obstructions 
from state and county highways has been held in¬ 
applicable to roads within the limits of a munici¬ 
pal corporation.*® Under a statute relating to the 
duty of a municipality to repair a highway situ¬ 
ated within its boundaries and giving a right of 
action for injuries resulting from defects, a town 
is not to be held liable if by law the obligation to 


repair a particular highway, at a point where a de¬ 
fect or want of repair causes injury, rests on some¬ 
one other than the town.*® A statute which im¬ 
poses liability on a municipal corporation for in¬ 
juries caused by the defective condition of streets** 
or for failure to keep sidewalks in repair*® does 
not give a right of action for failure to construct 
streets or walks. 

Under some statutes liability rests on negli¬ 
gence ;** and it may rest either on negligence at 
law for failure to construct a sufficient highway 
as required or on lack of reasonable care in failing 
to discover and repair subsequent defects after a 
highway has been constructed ;*7 and it has been 
held that liability under such a statute is not based 
on nuisance.** Where the statute imposes liability 
for injuries resulting from a defective road or be¬ 
cause of streets being out of repair or obstructed, 
liability depends on existence of the contemplated 
defects or obstructions,*® not on the underlying 


55. Cal.—Whltinsr ▼. National City, 
69 P.2d 990, 9 Cal.2d 163—^Belcher 
V. City and County of San Fran¬ 
cisco, 168 P.2d 996, 69 Cal.App.2d 
467—^Wilkes v. City and County of 
San Francisco, 112 P.2d 759, 44 Gal. 
App.2d 898—^Allen v. City of Los 
Anaeles, 110 P.2d 75, 48 Cal.App.2d 
65. 

Mich.—-Miller v. Detroit, 121 N.W. 
490, 1>56 Mich. 630, 132 Am.S.R. 537, 
16 Ann.Cas. 882. 

Ohio.—^Larson v. Cleveland Ry. Co., 
SO N.E.2d 163, 142 Ohio St. 20— 
Black V. City of Berea, 32 N.E.2d 
1. 137 Ohio St. 611, 132 A.L.R. 
1391—City of Cleveland v. Amato, 
176 N.E. 227, 123 Ohio St. 675— 
City of Wooster v. Arbenz, 156 
N.E. 210, 116 Ohio St 281, 62 
A.L.R. 518—Boone v. City of Ak¬ 
ron, 43 N.E.2d 315, 69 Ohio App. 
95—^Kohake v. City of Cincinnati, 
18 N.E.2d 601, 69 Ohio App. 408— 
Martin v. City of Canton, 180 N.B. 
78, 41 Ohio App. 420—Dlerker v. 
City of Dayton, 28 Ohio N.P., N.S., 
467. 

S.C.—^Abernathy v. City of Columbia, 
48 S.E.2d 585, 213 S.C. 68—Davis 
V. City of Greenville, 167 S.E. 682, 
168 S.C. 476. 

66L Ala.—City of Bessemer v. Cham¬ 
bers, 8 So-2d 168, 242 Ala. 666. 

Cal.—Owen v. City of Los Angreles, 
187 P.2d 860, 82 Cal.App.2d 933. 

Ind.—City of Huntlnsrton v. Thomas, 
167 N.E. 286, 86 Ind.App. 401, re- 
hoarlngr denied 158 N.E. 264, 86 
Ind.App. 401. 

Ohio.—^Kohake ▼. City of Cincinnati, 
18 N.E.2d 601, 59 Ohio App. 403— 
Martin v. City of Canton, 180 N.E. 
78, 41 Ohio App. 420. 

S.C.—^Abernathy v. City of Columbia, 
48 S.E.2d 685, 218 S.a 68. 


Utah.—Niblock v. Salt Lake City, 111 
P.2d 800, 100 Utah 673. 

43 C.J. p 978 note 66. 

57. Mass.—^Long-ley v. City of Woi>- 
cester, 24 N.E.2d 538, 804 Mass. 
680—^Rouse v. Somerville, 130 
Mass. 861. 

5& Mass.—^Longley v. City of Wor¬ 
cester, 24 N.E.2d 683, 304 Mass. 
680. 

59. Cal.—Owen v. City of Lk>s An¬ 
geles. 187 P.2d 860, 82 Cal.App.2d 
933. 

Delegation of duty by city see infira 
S 785. 

GQi CaL—^Arellano v. City of Bur¬ 
bank, 89 P.2d 113, 13 Cal.2d 248— 
George v. City of Los Angeles, 79 
P.2d 723, 11 Cal.2d 303. 

61. Cal.—^Helbach v. City of Long 
Beach, 123 P.2d 62, 50 Cal.App.2d 
242—^Wilkes V. City and County of 
San Francisco, 112 P.2d 759, 44 Cal. 
App.2d 393—^Meyer v. City of Son 
Rafael, 70 P.2d 538, 22 CaLApp. 
2d 46. 

Conn.—^Karuasiewicz v. City of New 
Britain, 42 A.2d 32, 131 Conn. 691— 
Agriesto v. Town of Fairfield, 36 
A.2d 16, 180 Conn. 410. 

Mass.—Whalen v. Worcester Elec¬ 
tric Light Co., 29 N.E.2d 763, 307 
Mass. 169. 

Utah.—^Hamilton v. Salt Lake City, 

I 106 F.2d 1028, 99 Utah 362. 

62. Ohio.—^Black v. City of Berea, 
32 NJ5].2d 1, 137 Ohio St. 611, 132 
A.L.R. 1391. 

63. Mass.—Hurlburt v. Town of 
Great Barrington, 16 N.E.2d 71, 300 
Mass. 624. 

Fire disfezlot 

Under statute creating a fire dis¬ 
trict and providing that It Is duty 
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Of the board of commissioners of 
such fire district under supervision 
or direction of said district to re¬ 
pair, maintain, and have charge of all 
sidewalks In the fire district, obliga¬ 
tion to repair defective sidewalk was 
on fire district and not on munici¬ 
pality in which fire district was lo¬ 
cated and municipality was not liable 
to pedestrian injured by reason of 
defective sidewalk In fire district— 
Hurlburt v. Town of Great Barring¬ 
ton, supra. 

64h CaJ.—Coffey v. Berkeley, 149 P. 

669, 170 Cal. 258. 

43 C.J. p 978 note 68. 

65. Mich.—Shietart v. Detroit ** 
N.W. 221, 108 Mich. 309. 

66L Cal.—George v. City of Los An¬ 
geles, 79 P.2d 728, 11 Cal.2d 303. 
Mich.—^Rivard v. Bay City, 272 N.W. 
690, 279 Mich. 317. 

67. Wls.—^Morley v. City of Reeds- 
burg, 248 N.W. 431, 211 Wls. 504. 
The test of the city's statutory 
liability is whether the highway was 
“insumdent" or "in wont of repair." 
—^Morley v. City of Reedsburg, supra. 

68L Wls.—^Lindemeyer v. City of 
Milwaukee, 6 N.W.2d 653, 241 Wls. 
637. 

69. Conn.-—Agriesto ▼. Town of 
Fairfield, 35 A.2d 16, 130 Conn. 
410. 

Me.—Wells ▼. City of Augusta^ 196 
A. 638, 186 Me. 314. 

Mass.—Whalen v. Worcester Electric 
Light Co., 29 N.B.2d 768, 307 Masa 
169. 

W.Ya—Rich V. Rosenshlne, 45 S.E. 
2d 499—^Hayes v. Town of Cedar 
Grove, 37 S.B.2d 460, 128 W.Va 
690—^Taylor v. City of Huntington, 
30 S.E.2d 14, 126 W.V& 732— 
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causes which produce them^O or on the theory of 
nuisance the liability under such a statute is 
not based on negligence,*^* although such a stat¬ 
ute does not require that the highways or streets 
be entirely and absolutely safe and convenient, but 
only reasonably so,*^* and the question whether the 
defective condition is such as to impose liability 
is determined largely by the same test of reasonable 
care by which conduct in negligence actions is 
judged.7^ 

A statute requiring a municipal corporation to 
keep its streets open, in repair, and free from nui¬ 
sance is directed against nuisance and not negli¬ 
gence, and does not make the municipality liable 
for injuries resulting from the condition of its 
streets, even though it is guilty of negligence, un¬ 
less a nuisance is involved,75 although, of course, 
negligence may under certain circumstances result 
in the maintenance of a nuisance ;75 however, if a 
nuisance is involved, then the question of negli¬ 
gence arises,77 for the duty imposed by the stat- 


§ 788 

ute is not absolute, but requires only that the 
street be kept in reasonably safe condition for trav- 
el,78 it being sometimes held that, if the street is 
reasonably safe for travel in the ordinary mode, 
there is no condition therein constituting a nui- 
sance.79 Under a statute imposing liability for in¬ 
juries through a defect in a street or by reason of 
defect or mismanagement of anything under con¬ 
trol of the corporation, a municipality is liable only 
in case of a defect in the street or of a defect or 
mismanagement of something connected with the 
city’s obligation to keep the streets safe;*^ un¬ 
der such a statute the municipality is not liable 
for an injury caused merely in the washing of a 
street, since the dust, trash, and ddbris do not con¬ 
stitute a defect in the street requiring repair in or¬ 
der to render the street safc.*^ 

Some statutes have been held to have the effect 
of merely leaving the liability of municipalities for 
injuries resulting from defects or obstructions in 
the streets on the same basis as at common law.*^ 


Thompson v. City of Charleston, 
191 S.E. 547, 118 W.Va. 891. 

7a Conn.—Aerrlesto v. Town of 
Fairfield, 85 A.2d 15, 180 Conn. 
410. 

Me.—‘Wells v. City of Ausrusta, 198 
A. 638. 135 Me. 314. 

W.Va.—^Thompson v. City of Charles¬ 
ton, 191 S.E. 647, 118 W.Va. 391. 
71- Mass.—Whalen v. Worcester 
Electric Liirht Co., 29 N.E.2d 763, 
307 Mass. 169. 

72 . Conn.—Porpora v. City of New 
Haven. 177 A. 631, 119 Conn. 476. 

Me.—Wells v. City of Auerusta, 196 
A. 638, 135 Me. 814. 

Utah.—Niblock y. Salt Lake City, 
111 P.2d 800, 100 Utah 673. 

W.Va.—Rich V. Rosenshlne. 46 S.E. 
2d 499—^Hayes v. Town of Cedar 
Grove, 87 S.E.2d 450, 128 W.Va. 
690—^Hayes v. Town of Cedar 
Grove, 30 S.E.2d 726, 126 W.Va. 
828, 156 A.L.R, 702—Taylor v. City 
of Huntingrton, 30 S.E.2d 14, 126 
W.Va. 732—Thompson v- City of 
Charleston, 191 SJS. 647, 118 W.Va. 
391. 

73. Conn.—^Parker v. City of Hart¬ 
ford, 190 A. 866, 122 Conn. 600. 

Me.—Wells v. City of AugTUSta, 196 
A. 638, 135 Me. 814. 

‘While the liability of municipal 
corporations is in its nature absolute, 
that does not refer to the cause of 
action that must exist before the 
liability arises."—^Taylor v. City of 
Huntingrton, 30 S.E.2d 14, 16, 126 
W.Va. 732—Van Pelt v. Town of 
Clarksburg. 24 S.E. 878, 42 W.Va. 218. 
Factors affeotlagr reasonablanesB 
City's statutory duty to keep street 
reasonably safe for travelers Is not 
absolute^ bat should be given an 


application which Is related to the 
character of way and to the kind and 
amount ot travel at the location of 
aJlegred defect.—^Bagdiklan y. City of 
Worcester, 63 N.E.2d 892, 818 Maas. 
707—^McDonald v. City of Boston, 
63 N.E.2d 865, 818 Mass. 618. 

74L Conn.—^Porpora v. City of New 
Haven, 177 A. 681, 119 Conn. 476. 

7B- Ohio.—Wall v. City of Cincin¬ 
nati, 88 N.E.2d 889, 160 Ohio St. 
411—City of Wooster v. Arbenz, 
156 N.E. 210, 116 Ohio St. 281, 
52 A.L.R 618—^Kercher v. City of 
Conneaut, 66 N.E.2d 272, 76 Ohio 
App. 491—^Eremer v. City of Uh- 
richsville, 35 N.E.2d 973, 67 Ohio 
App. 61—Kohake v. City of Cin- 
cinnaU, 18 N.E.2d 601, 69 Ohio App. 
408—^Rudibaugh v. City of Niles, 
11 N.E.2d 193, 56 Ohio App. 451. 
Terms dlstlngtilBhed 
For purposes of applying the stat¬ 
ute, a "nuisance" signifies anything 
that causes hurt, inconvenience, an¬ 
noyance, or damage, and "negli¬ 
gence" is failure to exercise ordinary 
care, and the two terms are not 
synonymous.—Corbin v. City of 
Cleveland, 67 N.E.2d 427. 74 Ohio 
App. 199, affirmed 56 N.E.2d 214, 
144 Ohio St. 32. 154 A.L.R. 874— 
Neale v. Village of Tallmculge, App., 
85 N.E.2d 168—Rudlbaugh v. City of 
Niles, 11 N.E.2d 193, 66 Ohio App. 
461. 

The word "nuisance." as used in 
the statute. Is confined to physical 
conditions of streets and highways 
which affect travel and their use 
for purposes for which they were 
designed, and does not Include con¬ 
ditions created by others and in no¬ 
wise by the acts of the municipality 
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whiOh are merely offensive to sight 
and smelL—^Boone v. City of Akron, 
48 N.E.2d 816, 69 Ohio App. 95. 
OomUnation of daagezons conditions 
Where combination of conditions 
exists which unitedly causes danger* 
ous situation to those using street, 
but neither of the conditions con¬ 
stituted nuisance within statute, lia¬ 
bility could not be imposed on city 
because of Injuries resulting from 
such situation.—City of Mmgo Junc¬ 
tion V. Sheline, 196 N.E. 897, 130 Ohio 
St. 84. 

76. Ohio.—^Kercher v. City of Con¬ 

neaut, 65 N.K2d 272, 76 Ohio App. 
491—Neale v. Village of Tall- 
madge, App., 85 N.E.2d 158. 

77. Ohio.—^Taylor v. City of Cin¬ 

cinnati, 65 N.E.2d 724, 143 Ohio St. 
426, 155 A.L.R. 44—Eercher v. City 
of Conneaut, 65 N.E.2d 272. 76 

Ohio App. 491—Shoemaker v. City 
of Barberton, App., 44 N.E.2d 477. 

7R Ohio.—Taylor v. City of Cin¬ 
cinnati, 65 N.E.2d 724, 148 Ohio St. 
426, 165 A.L.R. 44—^Eercher v. City 
of Conneaut, 65 N.E.2d 272, 76 

Ohio App. 491—Shoemaker v. City 
of Barberton, App., 44 N.E.2d 477. 
79. Ohio.—^Mossman v. City of Cin¬ 
cinnati, App., 34 N.E.2d 246. 

sa S.a—Abernathy v. City of Col¬ 
umbia, 48 S.E.2d 585, 213 S.C. 68— 
vAthanas v. City of Spartanburg, 12 
^S.E.£d 89. 196 S.C 19—Davis v. 
City of Greenville, 167 S.E. 682. 
168 S.C. 476—^Reeves v. City of 
Easley, 166 S.E. 120, 167 S.C. 231. 

81. S.C.—^Davls V. City of Green¬ 
ville, 167 S.E. 682, 168 S.C. 476. 

88. Or.—Blue v. City of Union, 75 P. 
2d 977, 159 Or. 5. 
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Exempting from or limiting UahiUty. A munici¬ 
pality may be specifically exempted by its char¬ 
ter or by statute from liability for injuries caused 
by defects in streets,or the legislature may lim¬ 
it or modify such liability®* and impose conditions 
required to be satisfied before liability attaches,®® 
such as requiring the person injured to give notice 
of the injury or present his claim for damages in 
the time and manner prescribed, as discussed infra 
§ 922 et seq, although it has been held that a stat¬ 
ute denying the injured person any remedy at all, 
against either the municipality or its officers or 
agents, is invalid;®® and it has also been held that a 
statute which exempts taxing districts from liabil¬ 
ity, and applies only to a particular city, is uncon¬ 
stitutional as special legislation.®^ So too, it has 
been held that a charter provision exempting a 
city from liability for injury to property as well 
as person from defects in streets unless the com¬ 
missioners had notice of such defects for at least a 
stated period prior thereto is invalid.®® 

When the statute exempts a municipal corpora¬ 
tion from liability, general statutes imposing lia¬ 
bility®® and the rule of implied liability arising 
from a charter investing the municipality with ex¬ 
clusive control over its streets®® are inapplicable. 
However, a provision in the charter of a city giv¬ 
ing it power to establish, open, alter, and improve 
all avenues, streets, and sidewalks, and providing 


that it shall not be liable for failure to exercise such 
power, does not relieve it from liability for defects 
in streets and sidewalks once they are established ;®i 
nor does the fact that a statute declares that every 
city is responsible for injuries to property within 
its limits by mobs or riots indicate a legislative in¬ 
tent to exempt cities from liability for all other 
torts.®® A general statute limiting liability of a 
city or town has been held inapplicable to a city 
whose charter was not conferred on it by such 
statute.®® A statute exempting municipalities from 
liability for injury to the person from the use of 
any public grounds, buildings, or structures has 
been held inapplicable to injuries arising from the 
use of streets or public ways.®* A proviso in a 
charter that nothing therein should be construed 
so as to make the city liable for negligence does 
not exempt the city from liability for injuries from 
defects in streets caused by its negligence.®® 

§ 784. -Lack of Means or Funds 

If a city has no means within Its control to efTect 
repairs or to pay damages, ordinarily It will not be held 
liable' but this rule Is inapplicable where the city may 
raise the funds by taxation or has within Its control 
other means of defraying the expense. 

Where the municipal corporation has no means 
within its control to effect repairs, it is not liable 
for the defective condition of its streets,®® and the 
same rule has been held to apply where there is no 


83. Md.—Neuenschwander v. Wash¬ 
ington Suburban Sanitary Commis¬ 
sion. 48 A.2d 693. 187 Md. 67— 
Bngle V. Mayor and City Council 
of Cumberland, 26 A.2d 446. 180 
Md. 465. 

Or.—Coxpna Jaxls gnofeed In Noonan 
V. City of Portland. 88 P.2d 808. 
820. 161 Or. 213—^Blue v. City of 
Union. 76 P.2d 977, 169 Or. 6. 

43 C.J. p 979 note 73. 

8a. Or.—Corpus JuxIb guoted In 
Noonan v. City of Portland. 88 P,2d 
808. 830. 161 Or. 213. 

43 C.J. p 979 note 74. 

BetroactlTe operation 

Statute providing that, where 
streets of municipality are used by 
state highway department as part 
of primary road system, munici¬ 
palities shall not be liable for neg¬ 
ligence in maintenance or repair of 
streets did not provide for abate¬ 
ment of cause of action accruing 
prior to enactment of statute.— 
City of Lumberton v. Sdbirader, 168 
£k>. 77. 176 Miss. 272. 

8B. HL—-Walters v. Ottawa* 88 N.H. 
661. 240 HI. 259. 

88. Or.—Corpus Jhxis guoted In 
Noonan v. City of Portland, 88 P. 
2d 808. 820. 161 Or. 218. 

48 C.J. p 979 note 76. 


87. Tenn.—^Fleming v. Memphis. 148 
S.W. 1067. 126 Tenn. 331, 43 L.R.A., 
N.S., 493. Axin.Ca8.1913D, 1306. 

SSL Tex.—^Hanks v. City of Port 
Arthur, 48 S.W.2d 944. 121 Tex. 
202, 83 A.Ii.R. 278. 

88. Mich.—Maclcun v. Marquette. 
Ill N.W. 1079. 148 Mich. 480. 

Or.—Shendan v. Salem. 12 P. 925. 14 
Or. 328. 

An amendatory aot, containing the 
provision that an action could be 
maintained against public corpora- 
I tlons mentioned for Injury arising 
from some act or commission of the 
public corporation, did not repeal the 
exemption clause in the charter of 
a city exempting the city from lia¬ 
bility for injuries resulting from de¬ 
fects in sidewalks and streets, not¬ 
withstanding the amendatory act was 
more recent than the special en¬ 
actment adopting the charter, where 
the provision in the amendatory act 
was adopted from an original enact¬ 
ment adopted before the charter.— 
Noonan v. City of Portland. 88 P.2d 
808. 161 Or. 218. 

9a Ala.—Bessemer v. Carroll, 46 So. 
419. 154 Ala. 606. 

Or.—^Platt V. Newberg, 206 P. 296, 104 
Or. 148. 


91. Ala.—Birmingham v. Starr, 20 
So. 424. 112 A18U 98. 

92. Mont.—^May v. Anaconda, 66 P. 
759, 26 Mont. 140. 

93. Or.—^Noonan v. City of Portland. 
88 P.2d 808, 161 Or. 213. 

94. N.J.—^Falcone v. Board of Edu¬ 
cation of Newark in Essex County. 
4 A.2d 687, 17 N.J.MIrc. 75—Sciph 
V. Town of Morristown, 196 A. 862, 
16 N.J.M1SC. 19. 

95. Nov.—^Pardlnl v. City of Reno, 
263 P. 768. 60 Nov. 392. 

9a Conn.—Krooncr v. City of 

Waterbury, 136 A. 93, 105 Conn. 
476. 

OkL—City of Tulsa v. Macura* 100 
P.2d 2G9. 186 Okl. 674. 

48 0.3*. p 979 note 86. 

Time of lack of funds 
Where pedestrian's action against 
municipality for injuries sustained 
in fall caused by defective sidewalk 
proceeded on theory that defect arose 
out of construction and was main¬ 
tained up to time of injury, munici¬ 
pality was not excused from lia¬ 
bility on ground that it was flnaa- 
olally unable to make repairs, where 
municipality merely otfered to show 
present inability to make repairs 
rather than inability at time defect 
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power to raise a fund for the payment of dam¬ 
ages;®^ but the mere absence of funds at hand is 
no defense,®® where they may be raised by tax¬ 
ation,®® or where warrants may be drawn against 
a tax levy,i or the expense charged against abut-, 
ting property,® or the city has not exhausted all 
the means within its control.® So it has been held 
no defense that all funds on hand have been ex¬ 
pended in the repair of other streets.^ It has even 
been held that unavailability of funds is no de¬ 
fense, since if the city lacks funds for repairs it is 
its duty to close the street to travel.® 

§ 785. -Delegation of Duty 

A municipal corporation cannot. In the absence of 
authorization by the state, delegate Its duty to keep 
streets In a reasonably safe condition so as to relieve 
ftself of liability for Injuries resulting from Its failure 
to perform such duty. 

The duty of a municipal corporation to keep its 
streets in repair and in a safe condition for travel, 
when it has once arisen, cannot, in the absence of 
authorization by the state,® be delegated.^ so as to 
relieve the municipality from liability for injuries 
caused by failure to perform such duty; nor can 
the municipality shield itself behind the negligence 
of its ofiBcers or agents whose special duty it* may 
be to repair the streets or remove obstructions.® 


S785 

Where the duty is imposed by law, not on the mu¬ 
nicipal corporation but on certain officers of the 
corporation, the municipality is not liable;® but 
the fact that powers which are merely auxiliary and 
not exclusive are conferred on a municipal board 
by statute will not relieve the city from liability.^® 
The municipality may not surrender any jurisdic¬ 
tion or authority. which would conflict with its 
duty to keep the streets in a reasonably safe con- 
dition.il . . 

Duty imposed on private persons or corporations. 
The rule that the city cannot delegate its duty with 
reference to maintenance and repair of its streets 
by contract so as to relieve itself of liability does 
not preclude th6 city from making a contract with 
private individuals or corporations with reference 
to repair and maintenance of streets,^® but such a 
contract cannot have the effect of delegating the 
city's duty so as to relieve it of liability.^® The 
fact that a private person may be required 1^ or¬ 
dinance to remove obstructions in the street does 
not transfer liability for injuries resulting from 
failure to remove such obstruction from the city to 
such private person.^^ Similarly, the fact that a 
railroad or street railroad company has undert^en 
or is bound to maintain and repair a street occu¬ 
pied by it will not relieve the municipality from 


arose or during time between its 
creation and pedestrian's injuries.— 
Tarrant City v. Dorr, 191 So. 214, 
238 Ala. 874. 

97. Tenn.—Williams v. Sbelby Coun¬ 
ty Taxing Dist., 16 Lea 631. 

48 C.J. p 979 note 86. 

98 . Ala.—^Tarrant City v. Dorr. 191 
So. 214, 238 Ala. 374. 

Pa.—Conklin v. City of Scranton, 
Com.PL, 49 Ijack.Jur. 63. 

48 C.J. p 979 note 87. 

99. Iowa.—^Thompson v, City of 
Sigourney, 237 N.W. 866, 212 Iowa 
1848. 

48 C.J. p 980 note 88. 

1. Ill.—^Mt. Vernon v. srooks, 39 
llLApp. 426. 

a. Ind.—^New Albany v. McCulloch, 
26 N.E. 1074, 127 Ind. 600. 

48 C.J. p 980 note 90. 
a Ala.—^Tarrant City v. Dorr, 191 
So. 214, 238 Ala. 374. 

43 C.J. p 980 note 91. 

4bi Miss.—Whitfield v. Meridian, 6 
So. 244, 66 Miss. 670, 14 Ajii.S.R. 
696, 4 L.R.A. 834. 

a Ill.—Carney , v. Village of Mar¬ 
seilles. 26 N.E. 491. 186 HL 401, 29 
Am.S.R. 828. 

Or.—Bloomquist v. City of La 
G rande, 251 P. 252, 120 Or, 19. 
Wls.—^Prldeaux v. Mineral Point, 48 
Wis. 618, 28 Am.R. 668. 
a Tex.—City of 3BU Paso v. Mendoza, 
68 C.J.S.—7 


C1V.APP.. 191 S.W.2d 102, error 
refused for want of merit 

7. Colo.—W. T. Grant Co. v. Casady, 
188 P.2d 881, 117 Colo. 406. 

Conn.—^De Crosta v. City of New 
Haven. 17J A. 268, 119 Conn. 344— 
Kristiansen v. City of Danbury, 143 
A. 850, 108 Conn. 558. 

Ill.—^Eooh V- City of Chicago, 17 
N.E.2d 411, 297 IlLApp. 103. 

Ind.—Town of Airgos v. Harley, 49 
N.E.2d 552, 114 IndApp. 290. 

Mo.—Carruthers v. City of St. Louis, 
111 S.W.2d 32. 341 Mo. 1078— 
Nimmo V. Perkinson Bros. Const 
Co., 86 S.W.2d 98—^Toung v. City 
of St Louis, App., 178 S.W.2d 641 
— ^RUey V. Woolf Bros., 169 S.W.2d 
824, 236 Mo.App. 661—Cuddy v. 
Shell Petroleum Corporation, App., 
127 S.W.2d 24, certiorari quashed 
State ex rel. Shell Petroleum Coin 
poration v. Hostetter, 166 S.W.2d 
673, 348 Mo. 841. 

Mont.—^Nord v. Butte Water Go., 80 
P.2d 809, 96 Mont 311. 

N.T.—Satre v. City of New York, 88 
N.Y.S.2d 640. 265 App.Dlv. 263. 

Ohio.—^Yackee v. Village of Napoleon, 
21 N.E.2d 111, 136 Ohio St 844. 

Okl.—King V. J. E. Crosble. Inc., 181 
P.2d 106, 191 Okl. 626. 

Pa.—Brlnkos v. City of McKeesport, 
7 A.2d 616, 186 Pa.Super. 626. 

Tex.—City of El Paso v. Mendoza, 
Civ.App., 191 S.W.2d 102, error 
refused for want of merit—Corpus 


Juris quoted In Gabbert v. City of 
Brownwood, ClvJlpp., 176 8.W.2d 
344, 350. 

43 C.J. p 980 note 93. 

a Mass.—Kelleher v. Newburyport, 
116 N.E. 806, 227 Mass. 462, L.RJL 
1917P 710. 

43 C.J. p 980 note 96. 

9. N.H.—Gilman v. City of Concord, 
195 A. 672, 89 N.H. 182. 

48 C.J. p 980 note 96. 

la Minn.—^Kleopfert v. Minneapolis, 
96 N.W. 908, 90 Mmn. 158. 

43 C.J. p 980 note 97. 

IL Miss.—Town of Senatobia v. 
Dean, 127 So. 778, 167 Miss. 207. 

la Tex.—City of El Paso v. Men¬ 
doza, CiVeApp., 191 S.W.2d 102, er¬ 
ror refused for want of merit 

la Cal.—^Mulder y. City of Los An¬ 
geles. 294 P. 485, 110 Cal.App. 
668 

HI.—Koch V. City of Chicago. 17 N.E. 
2d 411. 297 llLApp. 103. 

Pa.—Brlnkos v. City of McKeesport 
7 A.2d 616, 136 Pa.Super. 626. 

Tex.—City of El Paso v. Mendoza, 
Civ.App., 191 S.W.2d 102, error re¬ 
fused for want of merit 

48 C.J. p 980 note 94. 

14. Mo.—^Riley v. Woolf Bros., 169 
S.W.2d 824, 236 Mo.App. 661. 

Tenn.—^Harbin v. Smith, 76 aW.2d 
107, 168 Tenn. 112. 
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liability to a person injured,and the fact that a 
street railroad company has been permitted to oc¬ 
cupy a street will not, without more, show that the 
street has been closed or vacated so as to relieve 
the city from liability for its condition.^® Where, 
under the statute, the municipality is not bound to 
keep highways in repair where other suitable pro¬ 
vision is made therefor, the liability of the munici¬ 
pal corporation will not be limited by implication 
from a special obligation placed on a railroad com¬ 
pany to keep the highway in repair, except in so 
far as such obligation for the construction or op¬ 
eration of the railroad deprives the municipality of 
the power to discharge the general statutory duty 
to which it is subjected.^^ 

Duty imposed on abutting owner. The fact that 
the municipal corporation has imposed or is au¬ 
thorized by statute to impose on abutting owners 
the duty of keeping or assisting in keeping side¬ 
walks in repair, or that it may construct or re¬ 
pair sidewalks at the expense of the abutting own¬ 
ers, does not relieve the municipality from liability 
to persons injured by the defective condition of 
such walks nor will notice served on the abut¬ 
ter to repair relieve the city of its liability,!® nor is 
a promise of an owner to repair sufficient to re¬ 


lease it.®® On the other hand, it has been held 
that, where a sidewalk is laid or improved by an 
abutting owner under an order of the municipal 
authorities, the municipality is not liable for de¬ 
fects due to negligence in doing the work, such 
work not being intrinsically dangerous; the city 
is liable only for its own negligence after notice of 
the defect, in failing to take proper precautions to 
remedy it.®! Failure of a municipality operating 
under a special charter to require abutting own¬ 
ers to construct and repair sidewalks is a breach 
of duty which may render the municipality liable 
to one injured thereby.®® 

§ 786. Ways as to Which Duty Is Imposed 

Liability of a municipal corporation for Injuries re¬ 
sulting from defective streets arises only where the 
street In question is one which the corporation is un¬ 
der a duty to maintain In reasonably safe condition or 
which comes within the contemplation of the statute 
Imposing liability. 

In order that a municipal corporation may be re¬ 
sponsible for an injury resulting from the condi¬ 
tion of a traveled way, it is necessary that such 
way be a public street or highway which the cor¬ 
poration is bound to maintain and repair;®® and 
in order to impose liability under a statute the 


IB. TJ.S .—Adsma v. Pennsylvania R. 

Co., C.C.A.Ind., 117 F.2d 649. 
Ala.—liouisville & N. R. Co. v. Stan¬ 
ley, 167 So. 745, 232 Ala. 273. 
Mass.—^Becker v. City of Boston, 72 
N.E.2d 624, 321 Mass. 230. 

Mo.—Crockett v. City of Mexico, 77 
S.W.2d 464, 836 Mo. 146. 

Tenxi.—CoxpiM Juris quoted in Yar- 
brouffh V. Louisville & N, R. Co., 
11 Tenn.App. 466, 467. 

43 C.J. p 981 note 6. 
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Even though it is the duly of a 
railroad to keep an intersection of 
its right of way with a city street in 
repair, the city is liable for an in¬ 
jury caused by a defect in such in¬ 
tersection.—Tharpe v. Sibley Lake 
Bisteneau & S. Ry. Co., La.App., 144 
So. 274. 

Ifti Minn.—Campbell v. Stillwater, 
20 N.W. 820, 82 Minn. 308, 50 
Ain.R. 567. 

43 C.J. p 981 note 7. 

17- Mass.—^Noyes v. Gkurdner, 18 
N.E. 423, 147 Mass. 605, 1 L.R.A. 
354. 

43 C.J. p 981 note 8. 

la DeL—Corpus Jdrls cited In Gil¬ 
more . V. Commissioners of Reho- 
both, 189 A. 284, 288, 8 W.W.Harr. 
124. 

Ga.—Corpus Juris dtod la Kclisen 
V. Savannah Theatres Co.. 5 S.E.2d 
712, 714, 61 Ga.App. 100—Corpus 
Juris cited In jbllls v. Southern 


Grocery Stores, 167 S.B. 824, 325, 
46 6a.App. 264. 

Ky.—^Equitable Life Assur. Soo. of 
U. S. V. McClellan, 149 S.W.2d 730. 
286 Ky. 17. 

Mont.—^Headley v. Kommond Bldg., 
33 P.2d 674, 97 Mont. 243, 93 A. 
L.R. 794—^Nord v. Butte Water Co., 
30 P.2d 809, 96 Mont. 311. 

N.T.—^McEvoy v. City of New York, 
42 N.Y.S.2d "46, 266 App.Div. 445, 
adlrmed 66 N.E.2d 517, 292 N.Y. 
654. 

N.D.—Maloney v. City of Grand 
Porks, 16 N.W.2d 769, 73 N.D. 
446. 

Or.—^Large v. City of St. Helens, 14 
P.2d 628. 140 Or. 564. 

Tenn.—City of Clarksville v. Deason, 
9 Tenn.App. 274. 

43 C.J. p 980 note 90. 

Liability of abutting owners or oc¬ 
cupants generally see infra 5 859. 

19. P€L—Fleming v. Wllmerding 
Borough, 72 A. 624, 223 Pa. 296. 

43 C.J. p 981 note 1. 

20. Wls.—Smalley v. Appleton, 43 
N.W. 826, 76 Wis. 18. 

21. Znd.—^Dooley v. Sullivan, 14 N.E. 
666, 112 Ind. 451, 2 Am.S.R. 209. 

N.Y.—Frost V. Port Chester, 128 N. 

Y.S. 768, 139 APP.D1V. 197. 

2&- U.S.—^Lakeland v. Beck, C.C.A. 
Fla., 286 F. 875. 

23. Ill.—City of Aurora v. Pulfer, 
66 Ill. 270—Corpus Juris dted In 
O’Connell v. Chicago & N. W. R. 
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Co., 27 N.E.2d 644, 648, 305 Ill.App. 
430. 

Iowa.—Archlp v. Sioux City, 241 N.W. 
300, 213 Iowa 3198. 

Md.—Chambers v. Mayor and Council 
of City of Baltimore, 200 A. 382, 
175 Md. 203. 

Moss.—^Longley v. City of Worces¬ 
ter, 24 N.E.2d 633, 304 Moss. 680. 
N.C.—^Whitacre v. City of Charlotte, 
6 S.E.2d 668, 216 N.C. 687, 126 
A.L.R. 438. 

Pa.—Muir v. City of Pittsburgh, 
Com.Pl.. 90 Pittab.Leg.J. 410. 

43 C.J. p 981 note 10. 

Area controlled by navy 
Where United States Navy took 
over Terminal Island during the war 
and controlled travel to and from the 
Island but persons lawfully on the is¬ 
land made free uso of sidewalks 
without interference or objection by 
the Navy, city of Los Angelos was 
not relieved from duly of inspection 
and supervision of sidewalk or of 
keeping it in repair.—East! 1 ok v. City 
of Los Angeles, 177 P.2d 568, 29 Cal. 
2d 661. 

Street for speolal sohiool uso 
City was not liable to one injured 
on street in going to parent teachers’ 
meeting in school building, for noti- 
llgence in construction or mainte¬ 
nance of street, where street was 
situated entirely on city school prop¬ 
erty and its sole purpose was to give 
access to school buildings.—City of 
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place to which the accident is attributable must , 
be within the intention of the statute.^* A city not 
under any duty to construct a highway, which ex¬ 
ercises its option to do so, is liable for failure to 
maintain the highway in a condition reasonably 
safe for the purpose for which it is intended.^® 

Mode of establishment generally. For the pur¬ 
pose of determining liability, the manner of the es¬ 
tablishment of a way as a street or highway is not 
as a rule material,26 except in so far as statutory 
liability is dependent on the mode of establish- 
ment.27 Liability ordinarily will attach where the 
way was in actual possession or control of the city 
and used by the public as a thoroughfare at the 
time,^^ and where such use was invited by the mu¬ 
nicipality either directly or by implication.^^ 

Dedication and acceptance. The mere dedication 
of land for a street will not impose liability for its 
condition on the city unless the dedication has 
been accepted,^^ but a formal dedications^ or ac- 
ceptanceSS is not necessary unless the statute so 
requires.*® 

Public user. In some jurisdictions it has been i 
held that acceptance of a street so as to bind the | 
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municipality to keep it in a reasonably .safe con¬ 
dition may be implied from a general, Jong con¬ 
tinued use by the public®^ and recognition of such 
Cise by the municipality.®® On the other hand, it 
has been held that the mere public use of land as 
a street,®® even though dedicated for this purpose,®*^ 
is not sufficient in the absence of a recognition of 
the thoroughfare or an exercise of jurisdiction 
over it by the municipality, especially where the 
way sought to be established by user is a defective 
approach from private property to a public street;*® 
and a fortiori no liability will attach where the 
use is not general, but is confined to owners of 
property abutting on the street and persons going 
to and from such property.®® 

State-controlled highways. Under some statutes 
it has been held that a city is not liable for failure 
to repair a street which has been taken over by 
the state highway commission.*® On the other 
hand, municipalities have been held liable for inju¬ 
ries resulting from defects in streets under, or al¬ 
leged to be under, state control and it has been 
held, in the absence of a statute providing other¬ 
wise, that the fact that the state highway depart¬ 
ment had taken over city streets did not release the 
city from its obligation to use due care to keep 


Atlanta v. Kelaer, 179 S.E. 199, 50 
Ga.App. 600. 

M. Mass.—^Longley v. City of Wor¬ 
cester, 24 N.E.2d 533, 304 Mass. 
680—Dakin v. City of Somerville, 
160 N.E. 260, 263 Mass. 514. 
W.Va.—^Haney v. Town of Rainelle, 
25 S.K2d 207, 125 W.Va. 897. 

48 C.J. p 981 note 12. 

A navletbl^lA river Is not a **hlgrh- 
way**, within statute Imposing duty 
on city to care for public highways, 
etc., within a city and, hence, city's 
obligation by virtue of statute did 
not extend to navigable waters and 
Impose duty of keeping navigable 
waters within municipal boundaries 
free of obstruction and nuisance and 
cleared for navigation.—^Kelley Ts- 
land Lime & Transport Co. v. City 
of Cleveland, D.C.Ohlo, 47 F.Supp. 
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*naoe of employmeiLt^’ 

A statute requiring the mainte¬ 
nance of a safe "place of employ¬ 
ment"' for employees and other per¬ 
sons does not Impose liability on a 
municipality for failure to keep a 
street reasonably safe, where such 
street Is not used by the city as a 
"place of employment" for private 
purposes.—^Padley v. Village of Lodi, 
290 N.W. 136. 233 Wls. 661—Herrick 
V. Luberts, 284 N.W. 27, 230 Wls. 887. 

25. Wash.—Taake v. Seattle, 61 P. 

862, 18 Wash. 178. 

48 C.J. p 982 note 13. 


26. Kan.—^Kaiser v. City of Wichita, 
90 P.2d 1107, 160 Kan. 103. 

Mass.—^Longley v. City of Worces¬ 
ter, 24 N.E.2d 533, 304 Mass. 580. 

43 C.J. p 982 note 14. 

27. Mass.—Longley v. City of Wor¬ 
cester, supra. 

28. Va.—City of Norfolk v. Travis, 
140 S.E. 641, 149 Va. 628, 66 A.L.R. 
214. 

43 C.J. p 982 note 15. 

29. Ariz.—^Rush v. City of Globe, 109 
P.2d 841, 56 Ariz. 530. 

30. Md.—Cox V. Board of Com'rs of 
Anne Arundel County. 31 A.2d 179, 
181 Md. 428. 

Mass.—^Dakin v. City of Somerville, 
160 N.E. 260, 262 Mass. 614. 

Tex.—City of Waco v. Fenter, Civ. 
App., 132 S.W.2d 686, error re¬ 
fused. 

43 C.J. p 982 note 16. 

31. Kan.—^Kaiser v. City of Wichita, 
90 P.2d 1107, 150 Kan. 103. 

Tex.—City of Waco v. Fenter, Civ. 
App., 132 S.W.2d 636, error refused, 

38. Kan.—Kaiser v. City of Wichita, 
90 P.2d 1107, 150 Kan. 103. 

Md.—Commissioners of BaltlnloTe 
County V. Collins, 148 A. 242, 168 
Md. 886. 

Pa.—Wensel v. Township of North 
Versailles, 7 A.2d 590, 186 Pa. 
Super. 485—Gass v. City of Pitts¬ 
burgh, 91 Pa.Sup6r. 290. 
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Tex.—City of Waco v. Fenter, Civ. 
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43 C.J. p 982 note 17. 

33. Neb.—^Imperial v. Wright, 62 
N.W. 874, 84 Neb. 782. 

43 C.J. p 982 note 18. 
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N.C.—Whitacre v. City of Charlotte, 
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A.L.R. 438. 

36. Kan.—^EAlser v. City of Wichita 
90 P.2d 1107, 150 Kan. 108. 

37. W.Va.—Zlrkle v. Elkins, 115 S.E. 
876, 93 W.Va 89. 

43 C.J. p 982 note 20. ■ 

38. Neb.—^McCook v. Parsons, 108 
N.W. 167, 77 Nob. 132. 

39. Ky.—^Raines v. East Tennessee 
Tel. Co., 150 S.W. 830, 160 Ky. 670, 
158 d.W. 224, 152 Ky. 205. 

N.Y.—Kelley v. Troy, 211 N.T.S. 6, 
218 App.Div. 496. 

40. Ind.—Gardner v. City of Coving¬ 
ton, 166 N.E. 830, 86 Ind.App. 
229. 
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W.Va—rWest V. City of Clarksburg, 
18 S.E.2a 156, 128 W.Va 22. • 
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such streets in a reasonably safe condition.^^ Stat¬ 
utes imposing the duty and responsibility of main¬ 
taining state highways on the state have been held 
inapplicable to highways constituting streets or 
ways within municipalities so as to relieve the mu¬ 
nicipalities of such responsibility.^^ 

§ 787. -Unopened or Unimproved 

Streets or Vlsys 

A municipal corporation la not liable for Injuries 
from defects In a street which It has not opened for 
public use or attempted to Improve. ■ 

A municipal corporation is not liable for inju¬ 
ries from defects in a street which it has not 
opened for public use or attempted to improve, 
even though there has been a dedication and ac¬ 
ceptance of the land as a street.^^ The rule does 
not apply, however, to a case where a nuisance to 
adjoining property is maintained in a street which, 
by condemnation, has passed under the control of 
the municipality.^® 

Reservation of part of street. A municipal cor¬ 
poration cannot, by mental reservation of its of¬ 
ficials, segregate a small section of a continuous 
street, and thereby avoid the duty to keep in re¬ 
pair the part so reserved, but must give public no¬ 
tice of the reservation, as by erecting a barrier.^7 

§ 788. -Effect of Improvement, Repair, 

or Other Acts of Recognition of 
Streets or Ways 

The liability of a municipal corporation extends to 
streets which it has constructed or Improved or has at¬ 
tempted to improve; and It likewise extends to any 
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street which it has recognized and sanctioned as a pub¬ 
lic way. 

In a jurisdiction in which municipal corporations 
are held liable for injuries caused by defective 
or unsafe streets, there is clear liability where the 
street or sidewalk has been constructed and the 
public invited to use it.*® If a municipality under¬ 
takes to improve a street it must exercise ordi¬ 
nary care to put it in a reasonably safe condition 
for public travel,*® or at least to maintain in a 
reasonably safe condition whatever improvement it 
has installed,®® but it has a reasonable discretion 
as to the character and quality of the repairs or 
improvements it will make.®i However, in order 
to render the municipality liable, it is not neces¬ 
sary that a street shall have been actually im¬ 
proved,®® where the municipality permits or in¬ 
vites the public to use it as a street;®® the liabil¬ 
ity for defects accrues as soon as the street is 
opened for public travel,®* and the fact that the 
time fixed for the completion of the work of con¬ 
struction has not elapsed is immaterial.®® So, where 
a municipality has closed a street for improvements 
and diverted traffic to a dedicated but unimproved 
street, it will be liable for injuries resulting from 
the condition of the latter street.®® 

Acts recognising and sanctioning use of ways. 
Municipal recognition and sanction of the use of a 
street, so as to render the municipality liable for 
injuries from defects therein, may be shown by the 
acts of proper officers as well as by formal ordi¬ 
nances.®*^ Thus, if the municipal authorities have 
treated a place as a public street, taking charge 
of it and regulating it as they do other streets. 
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and an individual is injured in consequence of de¬ 
fects or obstructions, the corporation cannot, when 
it is sued for such injury, throw the person on 
an inquiry into the regularity of the proceedings by 
which the land became a street, or into the authori¬ 
ty by which the street was originally established,^® 
for liability will attach in such case regardless 
of whether the street has been legally opened,®® 
and neither irregularity in the manner of ordering 
an improvement®® nor the fact that the street is 
constructed in a manner different from that au- 
thorized®! can relieve the municipality of its lia¬ 
bility. Accordingly, liability has been held to at¬ 
tach where the municipality has caused the street 
to be.graded®"® or paved,®® or otherwise improved.®^ 
So evidence that a municipality repaired a street 
is admissible to show that it has assumed control 
thereof;®® but the fact that it had repaired other 
streets in that part of the city where the street in 
question is located does not constitute an implied 
acceptance of the latter street;®® nor does a subse¬ 
quent resolution to repair a street render the mu¬ 
nicipality liable for a prior accident.®^ The mere 
fact that a public officer may have made some re¬ 
pairs or otherwise exercised some authority over a 
street will not impose liability for its condition 
on the municipality unless his acts were done by 
its authority.®® 

ConstrucHon or repair of private way. The fact 
that municipal officers in constructing or repair¬ 
ing a public way, incidentally improve a private 
way does not make the municipality liable for in¬ 
jury from defects in the private way.®® 

Partly improved street. Where a municipality 
in the proper exercise of its authority sets apart 
a portion of a street and improves it for public 


travel, it is notice to the public that that part alone 
is intended for that purpose,*^® and the city is not 
liable for injuries to persons using the unopened 
and unimproved portion but partial opening and 
improvement does not take from the public the 
right to travel on such unimproved street, and a 
traveler who uses the street may assume that the 
municipal authorities have done no affirmative act 
to make it dangerous."^® Moreover, if the entire 
street has been accepted and recognized as a pub¬ 
lic way, the city’s liability extends to the unim¬ 
proved as well as to the improved part^® 

§ 789. -Streets or Ways Constructed by 

Others or with State Aid 

A municipal corporation may be liable for Injuries 
received on a highway under Its control even though 
such highway has been constructed by another, pro¬ 
vided It has adopted the highway as one of Its streets. 

A municipal corporation may be liable for inju¬ 
ries received on a highway within its control al¬ 
though the highway, or the defective part thereof, 
had been constructed by another and, as dis¬ 
cussed infra § 794, this applies to sidewalks and 
crossings built by private citizens. However, a 
municipality incurs no liability for defects in a way 
constructed by others, and not adopted as one of 
the public streets of the municipality.^® 

State-aided roads. A statutory exemption of 
municipalities from liability for injury on roads on 
which the work of construction is done or repairs 
made in whole or in part at the expense of the 
state does not apply to a road which has not been 
made a state-aided road at the place where the in¬ 
jury occurs, although other parts have been so 
aided.*^® A statute relieving a municipal corpora- 


58Si Or.—^Hendrickson v. City of As¬ 
toria, 270 P. 924, 127 Or. 1. 

43 O.J. P 984 note 88. 

59. Oa.—Southern By. Co. ▼. Autryf 
187 S.E. 414, 86 Ga.APP. 552. . 

IdaJio.—Gallup ▼. Bliss, 262 P. 154, 

44 Idaho 766. 

N.T.—^Vastola v. City of New Tork, 

45 N.B.2d 814, 289 N.T. 810—Klep- 
per V. Seymour House Corporation 
of Offdensbura, 168 N.E. 29. 246 N. 
T. 86. 62 A.LI.B. 966. 

ea Conn.—^Hoyt v. Danbury, 87 A. 
1051, 69 Conn. 841. 

N.T.—Seymour v. Salamanoa, 88 N.E. 
804, 187 N.Y. 864. 

61. Ill.—Pekin v. Newell. 26 Ill. 820, 
79 Am.D. 878. 

62. Mo.—^Brennan y. St. Louis, 2 S. 
W. 481, 92 Mo. 482. 

48 C.J. P 984 note 40. 

63. N.T.—Sewell v. Cohoes, 76 N. 
T. 46, 81 Am.R. 418. 


64L III.—^Kondrath ▼. City of Chlcar 
go, 20 N.E.2d 109, 299 lllA.pp. 260. 

43 C.J. p 984 note 42. 

66b Ey.—^Henderson y. White, 49 S. 
W. 764, 20 Ky.L. 1525. 

48 C.J. p 984 note 43. 

66, Md.—Kennedy y. Cumberland, 9 
A. 234. 66 Md. 514, 57 Am.R. 846. 

67. Md.—Kennedy y. Cumberland, 
supra. 

6a Pa.—Grant y. Dickson City Bor¬ 
ough, 84 A. 464, 235 Fa. 636. 

43 ajr. p 984 note 46. 

Ga Me.—GUpatrick y. Blddeford, 61 
Me. 182. 

48 C.X p 984 note 47. 

7a W.Va.—Garr y. McMechen, 104 
S.E. 101, 86 W.Va. 694. 

71. Mo.—Sparks y..Kansas City, 160 
S.W.2d 819, 286 Mo.App. 710—Bo¬ 
land y. Thompson, App., 142 S.W.2d 
790. 


Wash.—^Barton y. Klngr County, 139 
P.2d 1019, 18 Wash.2d 678. 

7a W.Va.—Garr y. McMechen, 104 
S.E. 101, 86 W.Va. 694. 

48 C.J. p 983 note 86. 

7a W.Va.—Taylor y. City of Hunt¬ 
ington, 80 S.E.2d 14, 126 W.Va. 732. 
Liability for Injuries from dangrers 
outside traveled way generally see 
Infra S 806. 

74. Ill.—^Llnneen y. City of Chicago, 
34 N.B,2d 100, 810 llLApp. 274. 
Kan.—^Kaiser v. City of Wichita, 90 
P.2d 1107, 160 Kan. 103. 

48 C.J. p 984 note 60. 

7a Wls.—Bishop y. Centralla, 6 N. 
W. 868, 49 Wls. 669. 

7a N.H.—Miner y. Franklin, 99 A. 
647, 78 N.H. 240, distinguishing 
Grace y. Belmont, 97 A. 221, 78 N. 
H. 112. 

43 C.jr. p 986 note 6a 
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don from any expense of maintaining certain high¬ 
ways within its limits does not lessen the borough’s 
duty to maintain such highways safe and free from 
obstructions,^^ 

§ 790. —— Streets in Annexed Territory 

A municipal corporation, In annexing territory, be¬ 
comes obligated to maintain streets therein In a reason¬ 
ably safe condition. 

A municipal corporation, by bringing a highway 
within its corporate limits and leaving it open for 
public travel, becomes bound to maintain it,78 and 
this is true whether it has been formally laid out 
and opened or has been established by user.79 The 
municipality may be liable even for defects which 
existed at the time of its incorporation if it failed 
to exercise proper diligence in removing them,®** 
but it is not jointly liable with a town because the 
highway officers, who were guilty of negligence in 
failing to repair a defect, were elected in part by 
the vote of a portion of territory which was after¬ 
ward incorporated into the city.®! 

§ 791, — Streets or Way^ outside Munici¬ 
pal Limits 

Ordinarily a municipal corporation Is not liable for 
defects In ways not within the municipal limits, but It 
may render Itself liable under certain circumstances. 

Ordinarily a municipal corporation is not liable 
for defects in ways not within the municipal lim¬ 
its,8® even though it is authorized by statute to ap¬ 
propriate money for the maintenance and improve¬ 
ment of such ways.®® So it is not liable for a de¬ 


fective highway outside the. state, although it was 
constructed under a statute of another state declar¬ 
ing the city liable for improper construction and 
repair,®^ nor is it liable for injury resulting from 
defects in a bridge which the statute authorized 
the municipality to build on a road of the county 
outside the municipal limits, but which did not im¬ 
pose on the municipality the duty of maintaining 
the bridge.®® On the other hand, a municipality 
may maintain a highway outside its boundaries un¬ 
der such circumstances as to make it liable for de¬ 
fects,®® especially where they are caused by posi¬ 
tive acts of negligence on the part of the munici¬ 
pality.®"^ So it has been held that, where a mu¬ 
nicipality is authorized by its charter to construct 
roads connecting it with parks beyond its limits, 
the municipality is liable for the negligence of its 
officers and employees for failing to guard an open¬ 
ing in the road where they were engaged in back 
filling near a newly constructed bridge.®® 

Place of accident Where an accident starts on 
that part of the highway outside of the municipal 
boundary, but culminates within the municipality by 
reason of defects in the way therein, the municipal¬ 
ity is liable.®® 

§ 792. -Abandonment or Closing of 

Street 

A municipal corporation may abandon a street or 
temporarily close it to travel and be freed of the obliga¬ 
tion to keep It sultabie fOr public travel; but, in order 
that the city may be free of liability, the closing must 
be legally effected and the public aufllciently apprised of 
the fact. 


77- Pa-—O'Brien v. Borougrh ot 
Jeannette, 194 A. 814, 128 Pa.Super. 
443. 

Zmprovement by state hlsrliway ofS- 
olala of highway within borough does 
not relieve borough of duty In re¬ 
spect of safety of highways within 
its limits.—^McCracken v. Curwens- 
ville Borough, 168 A. 217, 309 Pa. 98. 
86 A.Ii.R 1879. 

TSL Ky.—City of Louisville v. Flan¬ 
ders, 7 S.W.2d 614, 226 Ky. 41. 

K.GL—^Mlchaux v. City of Rocky 
Mount, 187 S.B. 663, 198 N.C. 660. 
Pa.—O'Brien v. Borough of Jean¬ 
nette, 194 A. 814, 128 Pa.Supor. 448. 
Tex.—City of Port Worth v. Lee, 186 
S.W.2d 964. 148 Tex. 551, 169 A.L. 
R. 126. 

48 C.J. p 986 note 64. 

79, Ga.—Macon v. Leonard, 79 S.B. 

241, 13 Ga.App. 887. 

48 O.J. p 985 note 56. 

Aooeptanoe of way 
Where a municipality annexes ru¬ 
ral territory which, was not thereto¬ 
fore part of any' municipality, no 
duty is Imposed on the municipality 


to maintain in a safe condition a way 
therein, unless such way was a pub¬ 
lic one before its annexation; but 
the annexing municipality may ac¬ 
cept any way in the annexed terri¬ 
tory so as to impose on itself the 
general duty of repairing and main¬ 
taining It by ordet’ing and doing re¬ 
pairs thereon, without any formal ac¬ 
tion of record.—City of Louisville v. 
Flanders, 7 S.W.2d 6l4, 225 Ey. 41. 

ea Ala^—City of Decatur v. Qllliam. 

188 So. 26, 222 Ala. 877. 

48 C.J. p 986 note 56. 

81. N.T.—Bmbler v. Wallkill, 80 N. 
B. 404, 132 N.Y. 222. 

82l Ariz.—City of Pheenix v. Parker, 
67 P.2d 226, 49 Ariz. 382. 

Ind.—City of Huntington v. Thomas. 
157 N.B. 286, 86 Ind.App. 401, re¬ 
hearing denied 168 H.B. 264, 86 Ind. 
App. 401. 

Mo.—^Williams v. City of Mexico, 84 
S.W.2d 992. 224 Mo.App. 1224. 

43 C.J. p 986 note 58. 

Soadway around airport 
With respect to liability of city for | 
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Injuries sustained thereon, circular 
roadway within limits of extension 
to municipal airport but outside coi^ 
porate limits was not city street.— 
Mayor, etc., of Savannah v. Lyons, 
189 S.E. 63, 64 Ga.App. 661. 

88i Minn.—^Peterson v. Jordan, 160 
N.W. 1026, 136 Mmn. 384. 

84. Wis.—Becker v. "La Crosse, 76 
N.W. 84, 99 Wls. 414. 67 Am.S.R. 
874, 40 L.R.A. 829. 

85. Ga.—^Montezuma v. Law, 67 S.B. 
1025, 1 Ga.App. 679. 

86. N.T.—Bennett v. Kent, 150 N.B. 
802, 241 N.T. 385. 

43 C.J. p 986 note 62. 

87. Mo.—^Roy v. JEConsas City, 224 
S.W. 132, 204 Mo.App. 332. 

43 CJ. p 986 note 63. 

88. Colo^—Denver v. St. James 
Touring Car, etc., Co., 188 P. 734, 
68 Colo. 208. 

89. Pa.—Hodel V. Cheswlck Bor¬ 
ough, 67 Pa.Super. COO. 

43 C.J. p 986 note 65. 
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A municipal corporation may abandon a street^^ 
or temporarily close it to public travel®^ and be ex¬ 
onerated from obligation to keep it suitable for pub¬ 
lic use. However, until it has employed such pre¬ 
cautions as shall be sufficient effectually to warn 
travelers in the exercise of ordinary care and pru¬ 
dence that such highway has been closed to public 
travel, its liability to all persons without notice re¬ 
mains unchanged;®® and the question whether or 
not the means employed were sufficient to bring 
about an actual discontinuance of the highway is 
one to be determined on the facts in each particular 
case.®® The decision of the question may involve 
the consideration of such matters as the situation 
of the highway, the modes commonly adopted for 
closing highways, the traveler’s knowledge of such 
modes, and similar facts.®^ The vacation or dis¬ 
continuance of a street, in order to relieve the mu¬ 
nicipality from liability, must be legally accom- 
plished®® by some unequivocal act.®® A municipal¬ 
ity cannot absolve itself from liability for injuries 
caused by a defective sidewalk by adopting and 
publishing an ordinance vacating the street in which 
the sidewalk is located, where it permits the walk 
to remain and be used as it was before the vaca¬ 
tion.®^ 

Closing part of street. Where a part of a street 
is being repaired and the municipal authorities 
leave the other part open, thereby inviting its use 
by the public, the municipality will be liable for 
injuries to a traveler using the part so left open,®® 


§798 

but not for injuries to one using the part not open 
for travel.®® 

The removal of the 'harriers will revive the lia¬ 
bility of the municipality if it was negligent in 
causing or allowing such removal.^ 

§ 793. -Particular Kinds or Parts of 

Streets or Wa 3 ^ in General 

Municipalities have been held both responsible and 
not responsible for the condition of various ways, In¬ 
cluding alleys, depending on the facts of the particular 
case. 

In applying the rules discussed in the preceding 
sections respecting the ways which a municipality 
is required to keep in a reasonably safe condition, 
a municipality has under the facts of particular 
cases been held responsible and liable for the con¬ 
dition of a culvert,® a concrete gutter,® a stairway 
connecting two streets,^ a detour,® a viaduct,® a 
tunnel,7 a boulevard,® an approach to a' public 
market,® railroad crossings within the corporate 
boundaries,!® and a bicycle path.!! In other cases, 
municipal corporations have been held not respon¬ 
sible or liable for the condition of a sea beach,!® 
a railroad crossing,!® a stairway,!4 or a boule¬ 
vard.!® A municipality is not bound to furnish a 
safe and convenient access over private property 
to a place of exhibition licensed by it.!® 

Alleys. A municipality is generally held liable 
for injuries resulting from defects in public al- 
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9a Ky,—^Myers v. City of Louis¬ 
ville, 120 S.W.2d 221, 274 Ey. 764, 
119 A.L.R. 837. 

48 CJ. P 985 note 66. 

91. Ky.—^Myers v. City of Louis¬ 
ville, supra. 

Mo.—Strother v. Kansas City, 296 

S.W. 796, 816 Mo. 1067. 

Ohla—^Davls v. Charles Shutrump & 
Sons Co., 42 N.E.2d 668. 140 Ohio 
St 89. 

48 C.J. p 985 note 66. 

92L Ky.—^Myers v. City of Iiouls- 
ville, 120 S.W.2d 221, 274 Ky. 764, 
119 A.L R. 887. 

Minn.—^Mlx v. City of Minneapolis, 
18 N.W.2d 130, 219 Minn. 889. 

Mo.—Strother v. Kansas City, 296 S. 
W. 796, 816 Mo. 1067. 

48 C.J. P 986 note 67. 

93. Mass.—^Norwood v. Somerville, 
88 N.E. 1108, 159 M&ss. 106. 

48 C.J. p 986 note 68. 

94. Mass.—White v. Boston, 122 
Mass. 491. 

96. Mass.—Torphy v. Fall River, 74 
N-E. 4'65, 188 Mass. 810. 

48 C.lt. p 986 note 70. 


9a Mass.—Eklon v. Chelsea, 111 N. 

E. 866, 223 Mass. 213. 

43 C.J. p 986 note 71. 

97. S.D.—Frits v. Watertown, 111 N. 
W. 630, 31 S.D. 280. 

9a Ky.—^Blckel Asphalt Pav. Co. v. 

Teager, 197 SW. 417, 176 Ky. 712. 
48 C.J. p 986 note 74. 

99. Wash.-Chaae v. Seattle, 141 P. 
180, 80 Wash. 61. 

1. Mass.—Torphy v. Fall River, 74 
N.E. 466, 188 Maas. 810. 

48 C.J. p 986 note 78. 

2. Mo.—^Browning v. Aurora, 177 S. 
W. 686, 190 Mo.App. 477. 

Ohio.—Sidney v. Schmidt, 14 Ohio 
Clr.CLpN.S., 417, 33 Ohio Cir.Ct 
128. 

a Ky.—City of Paducah v. Konkle, 
33 S.W.2d 608, 236 Ky. 682. 

4. Pa.—Chldester v. City of Pitts¬ 
burgh, 47 A 2d 180, 864 Pa 417— 
Stewart v. City of Pittsburgh, 43 
A.2d 393, 167 Fa.Super. 347. 

6. Wash.—Shandrow v. City of Ta- 
ooma, 62 P.2d 1090, 188 Wash. 889. 
6. Colo.—^Denver v. Beadasari. 61 P. 
190, 15 Colo.App. 157. 
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Mo.—Roy V. Kansas City, 224 8.W. 

132, 204 Mo.App. 882. 

7. Ill.—Chicago V. Hialop, 61 Ill. 86. 
a Mich.—^Burrldge v. Detroit, 76 N. 
W. 84, 117 Mich. 657, 72 AixlS.R. 
582, 42 L.R.A. 684. 

9. Md.—^Burhe v. Baltimore City, 96 
A. 693, 127 Md. 564. 
la U.S.—Adams v. Pennsylvania R. 

Co., C.C.A.Ind., 117 F.2d 649. 

Ala—Louisville & N. R Co. v. Stan¬ 
ley, 167 So. 746, 232 Ala 278. 

11. Wash.—^Prather v. Spokane, 70 
P. 56, 29 Wash. 549, 92 Azn.S.R 
923, 69 L.R.A. 346. 

12. N.Y.—^Murphy v. Brooklyn. 98 N. 
Y. 642. 

48 C.J. p 987 note 87. 

la Mass.—^Longley v. City of Wor¬ 
cester, 24 N.E.2d 588, 804 Masa 
680. 

14. Iowa—Cox V. City of Des 
Moines, 16 N.W.2d 284, 286 Iowa 
178. 

1& Mass.—^Dakin v. City of Somer¬ 
ville, 160 N.E. 260, 262 Mass. 614. 
la Me.—Morgan v. Hallowell, 67 
Me. 376. 
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leys;^7 and an alley, although small and used hy 
few people, is a public way if it is legally estab¬ 
lished or accepted.i8 On the other hand, it has 
been held that a public alley is not a street or high¬ 
way within a statute making a municipality liable 
for injuries caused by defects in streets and high¬ 
ways.^® Even where a municipality might other¬ 
wise be liable, no such liability attaches as to an 
alley never used as a public thoroughfare, al¬ 
though it may have been dedicated to public use 
and appears on an official map of the municipality.®® 

§ 794. -Sidewalks and Crosswalks 

a. In general 

b. Particular walks 

a. In General 

A sidewalk Is usually regarded as part of the street, 
and a municipality Is generally held liable, to the same 


extent as In the case of streets, for Injuries resulting 
from the defective condition of such sidewalks, although 
In some jurisdictions there Is no liability in the absence 
of statute. 

For purposes of determining a municipality’s lia¬ 
bility for injuries thereon, a sidewalk is usually re¬ 
garded as part of the street,21 and conformably 
to the general rule imposing liability on municipal 
corporations for the care of their streets, as dis¬ 
cussed supra § 782, and subject to the principles dis¬ 
cussed supra §§ 786-792, as to the establishment and 
existence of a way as a public thoroughfare of the 
municipality in connection with such liability,®^ 
municipalities are liable to persons injured by the 
defective condition of such sidewalks,®® although, 
in some jurisdictions, there is no liability in the ab¬ 
sence of statute,*®* and, in others, there is no lia¬ 
bility because of statutes exempting the municipal¬ 
ity therefrom.®® Liability in some states rests on 


17. Ind.—Town of Geneva v. Meael, 
21 N.R2d 458. 106 lnd.App. 632. 

Pa.—Conklin v. City of Scranton, 
. Coin.Pl., 49 Lack Jur. 53. 

Tenn.—Lee v. Seitz, 13 Tenn.App. 
260. 

W.Va.—^Baker v. City of Wheeling, 
185 S.E. 842. 117 W.Va. 362. 

43 C.X p 987 note 89. 

18. Ya.—^Payne v. Godwin. 138 S.K 
481, 147 Va. 1019. 

19. Mich—Face v. Ionia, 61 N.W. 
184. 90 Mich. 104. 

80. Ala.—Llpacomb v. Beasezner, 49 
So. 872. 161 Ala. 173. 

Okl—Quapaw v. Holden. 222 P. 680, 
96 Okl. 281. 

81. La—Degenerea v. Pan-American 
Petroleum Corporation, App., 153 
So. 481. 

Mont.—Stewart v. Standard Pub. Co.. 
65 P.2d «94, 102 Mont. 43—Nord v. 
Butte Water Co., 30 P.2d 809, 96 
Mont. 311. 

Pa—Cabal v. City of Scranton, Com. 
PI., 48 Lack.Jur. 265, 39 Mun.L.R. 
166, 30 West.Co.L.J. 53. 

Tex.—Texaa Co. v. Grant, Clv.App., 
179 S.W.2d 1007, reversed on other 
grounds 182 S.W2d 096, 143 Tex. 
145—Brlnlee v. Taylor Grain Co., 
Civ.App., 166 S.W.2d 724. 

“Sidewalk” as included in street gen¬ 
erally see Infra 9 1653. 

88. Mo.—^Bngman y. St. Joseph. 261 
S.W. 724, 213 Mo.App. 677. 

43 C.J. p 987 note 96. 

State controlled area or highway 

(1) Village was not liable for in¬ 
juries sustained by woman because 
of defective cover over water moter 
pit in one of its sidewalks, where de¬ 
fective cover was located in area 
which had been taken over by state 
agencies lor construction of a state 
parkway.—^De Luca v. Village of 
Peeksklll, 293 N.T.S. 668, 260 App. 
Dlv. 767. 


(2) Designating a borough street 
as a part of a state highway did not 
necessarily include bordering side¬ 
walk as a part of highway so as to 
relieve borough of liability for main¬ 
tenance of sidewalk.—O’Brien v. Bor¬ 
ough of Jeannette, 194 A. 814, 128 
Pa.Super. 443. 

(3) Where the state Is in posses¬ 
sion or control of the part of the 
sidewalk Involved, the municipality 
Is not liable, since possession and 
control rather than ownership are the 
decisive factors.—Alston v. City of 
New Haven, 60 A.2d 502, 184 Conn. 
686 . 

83. Ala.—City of Birmingham v. 

Smith, 163 So. 611, 231 Ala. 95. 
Anz.—^Dillow V. City of Yuma, 97 P. 
2d 535, 55 Arlz. G. 

Del.—Gilmore v. Commissioners of 
Rehoboth, 189 A. 284, 8 W.W.Harr. 
124. 

Ga.—Goldman v. Cllsby, 8 8 E.2d 701, 
62 Ga.App. 616—^McFarland v. City 
of MoCaysville, 148 S.E. 421, 39 
Ga.App. 739. 

Ill.—City of Elmhurst v. Buettgen, 
68 K.E.2d 278, 394 111. 248—Schu- 
Icnburg v. Oily of Chicago, 42 N.E. 
2d 752, 315 IlLApp. 213—Koch v. 
City of Chicago, 17 N.E.2d 411, 297 
IlLApp. 103—Burns v. Kunz, 8 N. 
E.2d 3*60, 290 IlLApp. 278—Caruso 
v. City of Chicago, 278 Ill.App. 
247. 

Iowa.—Thompson v. City of Sigour¬ 
ney. 237 N.W. 366, 212 Iowa 1348. 
La.—Corpus Juris cited In Landry 
v. New Orleans Public Service, 
App., 149 So. 136, 138—Thomason 

V. Dan Cohen Co., APP., 7 So.2d 
396—Well V. City of Alexandria, 7 
La.App. 387. 

Minn.—Molls v. City of Duluth, 32 N. 

W. 2d 147, 226 Minn. 79. 

Mo.—Berry v. Emery Bird, Thayer 
Dry Goods Co., 211 S.W.2d 36. 367 
Mo. 808—Crockett v. City of Mexi- 
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CO. 77 S.W.2d 464, 386 Mo. 146— 
Nicholas V. EansGLs City, App., 171 
S.W.2d 744—Cuddy v. Shell Petro¬ 
leum Corporation, App., 127 S.W.2d 
24, certiorari quashed State cx reL 
Shell Petroleum Corporation v. 
Hostetter, 156 S.W.2d 673, 348 Mo. 
841. 

MonL—Stewart v. Standard Pub. Co., 
55 P.2d 694, 102 Mont. 43—Mitchell 
V. Thomas, 8 P.2d 639, 91 Mont. 
870. 

N.T.—Hogan v. National Sellers, 10 
N.T.S.2d 204, 256 App.Dlv. 961— 
Relyea v. City of New York, 291 
N.Y.S. 431, 249 App.Dlv. 649. 

Pa.—Brinkos v. City of McKoosport, 
Com.P1., 87 Pittsb.Leg.J. 66. 

Tenn.—Harbin v. Smith, 76 S.W.2d 
107, 168 Tenn. 112. 

Tex.—Texas Co. v. Grant, Civ.App., 
179 S.W.2d 1007, reversed on other 
grounds 182 S.W.2d '996, 143 Tex. 
146—^Brlnlee v. Taylor Grain Co., 
Civ.App., 166 S.W.2d 724—Corpus 
Juris cited la City of Wichita Falls 
V. Crummer, Civ.App., 71 S.W.2d 
688, 686, error dismissed. 

43 O.J. p 987 note 97. 
iratuze of surface of walk 
City was bound to keep sidewalk 
reasonably safe whether it was 
flagged, planked, or made of anhes or 
dirt.—^Poye v. City of New York, 231 
N.Y.S. 690, 133 Miso. 407. 

Oeaeona charter exeaiptloa of mu¬ 
nicipality from liability for damages 
because of personal Injuries suriered 
by any person la inapplicable In the 
case of pedestrian Injured by falling 
on defective sidewalk.—City of 
Wichita Falls v. Crummer, Tex.Civ. 
App., 71 S.W.2d 683, error dismissed. 

94. Mich.—Saunders v. Gun Plains, 
42 N.W. 1088, 76 Mich. 182. 

43 G.J. p 988 note 99. 

35. Tex.—City of San Antonio v. 
Haynes, Clv.App., 6 S.W.2d 205. 
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statutes expressly imposing it;*** in others, it is 
deduced from statutes imposing liability for defects 
in streets or highways,although such statutes 
are sometimes construed as not including side¬ 
walks.^^ It has been held that a statute divesting 
a city of the control of '‘streets” and investing the 
county or state with such control does not include 
sidewalks, and for defects therein the city remains 
liable.29 

Where the duty is not on the corporation to con¬ 
struct sidewalks, it has been held in senne cases 
that to impose liability for their condition it must 
have adopted or assumed control of them;20 but 
it is not relieved from this liability by reason of 
the fact that it does not recognize and assume ju¬ 
risdiction by formal ordinance.3^ Likewise, while 
there may be no municipal duty to build sidewalks 
in the first instance,®^ when once built they must 
be kept in repair.®* Generally speaking, where the 
municipality controls a walkway and permits it to 
be used for public travel, it will be held to have 
invited the pedestrian public to use it, and to have 


constituted it a sidewalk so as to impose on it¬ 
self the duty of keeping it in a reasonably safe 
condition;®* and this is true regardless of how 
the walk came into existence.®® A pathway run¬ 
ning parallel to a street, which is used by pedestri¬ 
ans wth knowledge of the city, may be deemed 
dedicated to such use so as to render the city lia¬ 
ble, although the pathway cannot properly be des¬ 
ignated a sidewalk.®® Want of knowledge on the 
part of a municipal corporation that a sidewalk is a 
public highway of the municipality does not relieve 
it from liability.® 7 

Primary or secondary lidbiLity. It is generally 
held that the duty of keeping sidewalks in a rea¬ 
sonably safe condition rests primarily on the mu¬ 
nicipality;®® and this is true, even though there 
is a statute or ordinance requiring the abutting 
owner to keep the sidewalk in repair®® and mak¬ 
ing him liable for failure to do so.*® Under a 
statute to such effect, however, the liability of the 
city may be made secondary to the liability of 
abutting owners ;*1 but a city cannot, by adopting 


88. W.Va.—Stanton v. Parkersburar. 
66 S.E. 614. 66 W.Va. 393. 

43 G.J. p 988 note 1. 

StatubM constraad 
A board walkway, constructed and 
maintained from public highway to 
town Jail building solely for ingress 
apd egress to and from such build¬ 
ing by persons having right to re¬ 
sort thereto for< Jail purposes, was 
not a “sidewalk” or “alley” within 
statute declaring municipality abso¬ 
lutely liable for injuries to person 
by reason of street, sidewalk, or alley 
not being in repair.—^Haney v. Town 
of Ralnelle, -35 S.B.2d 207, 125 W.Va. 
397. 

87. Gal.—^Fackrell v. Gity of San 
Diego, 157 P.Sd 626. 26 Oal.2d 196. 
168 A.L.R. 773—^Ackers v. City of 
Los Angeles, 104 P.2d 399, 40 Cal. 
.Aj>p.2d 60. 

WiB.—^Le May v. City of Oconto, 281 
K.W. 688, 229 Wis. 65, 118 A.L.R. 
1019. 

43 C.J. p 988 note 2. 

88L Mich.—^Detroit y. Putnam, 7 N. 

W. 816. 46 Mich. 263. 

43 aj. p 988 note 3. 

89. Ala.—^Mobile v. Hkrker, 85 So. 
425. 204 Ala. 26. 

Wldtb of highway not fixed 
Where statute designating bor¬ 
ough street as a part of a state 
highway did not fix highway's width., 
highway's width was portion actual¬ 
ly improved and maintained, and,, 
hence, bordering sidewalk remained 
under control of borough and It was 
responsible for pedestrian's injury 
resulting ffom a hole in sldewisLlk.— 


O’Brien v. Borough of Jeannette, 194 
A. 314, 128 PaSuper. 443. 

80. Mass.—^Luclanelll v. City of 
Newton. 193 N.B. 864, 288 Mass. 
636. 

Pa—^Koerth v. Borough of Turtle 
Creek, 49 A.2d 388, 856 Pa 121. 

43 C.J. p 988 note 6. 

31. Pa—^Koerth v. Borough of Tur¬ 
tle Creek, supra 
43 C.J. p 988 note 6. 

38. Pa—^Koerth v. Borough of Tur¬ 
tle Creek, supra 
48, C.J. p 988 note 7. 

33. Iowa—Thompson v. City of Sig¬ 
ourney, 237 N.W. 866, 212 Iowa 
1848. 

Tex.—City of Wichita Falls v. Crum- 
mer, Clv.App., 71 S.W.2d 688, error 
dismissed. 

43 C.J. P 988 note 8. 

34. Mo.—Gray y. City of Hannibal. 
29 S.W.2d 710—Sheridan v. City of 
St Joseph, 110 S.W.2d 871, 282 Mo. 
App. 615. 

Pa—Hoerth v. Borough of Turtle 
Greek. 49 A.2d 398, 365 Pa 121. 
Tex.—City of Austin v. Brunet. Civ. 
App., 27 S.W.2d 684, error refused 
Flank ramp erected in front of 
business establishment pending re¬ 
placement of sidewalk is a “side¬ 
walk” within meaning of rule requir¬ 
ing city to use ordinary care to keep 
sidewalk in safe condition for pedes¬ 
trian travel.—Nicholas . v. Kansas 
pity. Mo.App., 171 S.W.2d 744. 

85. Mo.t—S heridan ,v. City of St. 
..jQseph, 110 S.W.2d 871, 232 Mo. 
App. 615. 

Pa—^Koerth v. Borough of Turtle 
Greek, 49 A.3d 398, 355 Pa 121. 
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Wash.—^Barton v. Spokane County, 
69 P.2d 151, 190 Wash. 619. 

3& Ga—^Davis v. City of Rome. 142 

S. S]. 171, 37 GaApp. 762. 

37. Mo.—^Hanke v. St. Louis. 272 S. 
W. 933. 

33. Cal.—Schaefer v. Lenahan. 146 
P.2d 929, 63 CalApp.2d 324. 

Colo.—^W. T. Grant Co. v. Cas^y, 
Colo., 188 P.2d 881, 117 Colo. 406. 
Conn.—^De Crosta v. City of New Ha¬ 
ven, 176 A. 268. 119 Conn. 844— 
Kristiansen v. City of Danbury, 
143 A. 850, 108 Conn. 553. 

Ill.—Koch V. City of Chicago, 17 N. 

E.3d 411, 297 IlLApp. 103. 

Ky.—Equitable Life Assur. Soc. of 
U. S. V. McClellan, 149 S.W.2d 730, 
286 Ky. 17. 

Mont—Stewart v. Standard Pub. Co., 
65 P.2d 694, 102 Mont. 48—^Nord v. 
Butte Water Co., 80 P.2d 809, 96 
Mont. 311. 

N.T.—Bernstein v. East 167th Street 
Corporation, 298 N.Y.S. 109, 161 
Misc. 886—Basson v. Heald, 278 N. 

T. S. 661, 154 Misc. 693. 

Tenn.—^Hkrbln v. Smith. 76 S.W.2d 
107, 168 Tenn. 112. 

Liability of abutters or other persons 
causing defects see infra S 861. 

39. La.—^McGurk v. City of Shreve¬ 
port, App., 191 So. 563. 

N.T.—Bernstein v. East 167th Street 
Corporation, 293 N.T.S. 109, 161 
Misc. 83'6. 

Tenn.—Harbin v. Smith, 76 S-W.2d 
107, 168 Tenn. 112. 

4a Mont.—^Nord v. Butte Water Co., 
30 P.2d 809, 96 Mont 31L 
4L Tex.—^Texas Co. v. Grant, 182 S. 
W.2d 996, 148 Tex. 146. 
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an ordinance making abutting owners primarily lia¬ 
ble for injuries resulting from their special use of 
sidewalks, relieve itself of liability for damage 
caused by a hazard constructed on the street or 
sidewalk with the cit/s permission and under its 

supervision.^^ 

In at least one jurisdiction, even in the absence 
of any statute to such effect, the rule is that the 
liability of a municipality for injuries caused by 
defective sidewalks is secondary to the liability of 
the abutting owner,^^ such liability being based on 
the failure of the municipality to perform its duty 
of requiring the abutting owner to malce the neces¬ 
sary repairs in cases where the municipality has 
reasonable or implied notice of the defective con¬ 
dition.*^ 

b. Particular Walks 

(1) In general 

(2) Sidewalks built by private citizens 

(3) Walks outside of highway 

(I) In General 

A city may be raaponalble for the condition of croes- 
Inge, parking atrlpa, and other particular walka which It 
has established or recognized as public ways. 

Where a property owner has set his fence back 
and thereby dedicated a space for a sidewalk, which 
has been accepted by user, the municipality is bound 
to keep that space in a reasonably safe condition 
for use but, where an owner of a building abut¬ 
ting on a sidewalk, after setting it back, continues 
to use the space previously covered by the building, 
and the municipality docs not by ordinance or oth¬ 
er act assume control of such space, it is not liable 
for injuries from defects therein.*® A city is not 


ordinarily required to maintain “neutral ground” 
right off the sidewalk in a safe condition for pedes¬ 
trians.**^ 

Walks on outskirts of city or on unimproved 
streets. A municipality is not relieved from lia¬ 
bility to keep a sidewalk in repair because it is on 
the outskirts of the municipality and not frequent¬ 
ly used by the public;*® but, where a street has 
been opened in an outlying district, the mere 
failure to construct a sidewalk will not render the 
municipality liable for injury to a person walking 
on the side of the roadway, where there was noth¬ 
ing in the surrounding conditions which would 
justify him in assuming the existence of a walk.*® 
On the other hand, a city may, under certain cir¬ 
cumstances, be under a duty to anticipate pedes¬ 
trian travel on a street in an outlying district where 
no sidewalks have been constructed and to main¬ 
tain it in a reasonably safe condition for such trav¬ 
el,®® although, as discussed infra § 803, the fact 
that a walkway is unimproved may affect the de¬ 
gree of care required in a particular case. So, 
where for a term of years there is a general use 
by pedestrians of the part of a public street lying 
outside of the improved portion, the city may be 
deemed to have recognized such use and assumed 
responsibility for its being made safe, although 
no sidewalks have been constructed.®^ Under a 
statute to such effect, a municipality may be liable 
for injuries resulting from a defective sidewalk, 
regardless of whether such Sidewalk is improved 
or unimproved.®® 

Crossings. A municipality sustains the same re¬ 
lation to its crosswalks with respect to its liability 
for injuries resulting from defects as it does to its 
streets and sidewalks,®® and liability for crosswalks 


4a. Tex.—^Texas Co. v. Grant, Civ. 
App., 179 S.W.2d 1007, reversed on 
other arounds 182 S.W.2d 996, 143 
Tex. 146. 

43. Pa.—^Koerth v. Borough of Tur^ 
tie Creek, 49 A.2d 398. 356 Pa. 121 
—City of Philadelphia v. Merchant 
& S>vanB Co., 145 A. 706. 296 Pa. 
126—^Dutton V. Lansdowne Bor¬ 
ough, 48 A. 494, 198 Pa. 563, 53 L..R. 
A. 469, 82 Am.S.R. 814—Lohr v. 
Phlllpsburg Borough, 27 A. 133, 156 
Pa. 246—Golden v. City of Phila¬ 
delphia, 67 A.2d 429, 162 Pa.Super. 
247—Brady v. City of Philadelphia, 
41 A.2d 366, 156 Pa.Super. 607— 
Hulings V. City of Pittsburgh, 28 
A.2d 359, 150 Pa.Super. 338—^Fisher 
T. City of Philadelphia, 170 A. 875, 
112 Pa.Super. 226. 

Sewer and ooaldible oovexs 
Municipality has primary duty to 
maintain its sewer covers on side- j 


ways or parkways In good condition, 
as distinguished from secondary duty 
to maintain private ooal-hole covers. 
—Slger V. City of Pittsburgh, 39 A.2d 
296, 156 Pa.Super. 51. 

4t Pa.—^Koerth v. Borough of Tur¬ 
tle Creek, 49 A.2d 398, 356 Pa. 121 
—^Hulings v. City of Pittsburgh, 
28 A.2d 359, 160 Pa.Super. 338— 
Wright V. City of Scranton, 194 A. 
10, 128 Pa.Super. 186. 

45. S.C.—Caaton v. Rock HUl, 92 S. 
R 191, 107 S.C. 124. 

46. Pa.—Cunius v. Rdwardsvllle 
Borough, 63 Pa.Super. 118. 

47. La.—Auooln y. City of Baton 
Rouge, App., 171 Bo. 412. 

4& Neb.—OXoughlln v. Pawnee 
City, 129 N.W. 271, 88 Neb. 244. 

46. N.Yd—Stadelmann y. New York, 
110 N.Y.S. 682, 126 App.Diy. 852. 
BO. Kan.—^Loftin v. City of Kansas 
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City, 190 P. 2<1 378, 164 Kail. 418— 
BCack V. City of Pittsburg, 66 P.2d 
680. 146 Kan. 383. 

Okl.—Oklahoma City y, Marshall, 
169 P.2d 1020, 197 Old. 802—City 
of Duncan y. Woods, I5l P.2d 928, 
194 Okl. 871. 

51. Kan.—Cozpna JPnzls cited la 
Kaiser v. City of Wichita, 90 P.2d 
1107. 1109, 150 Kan. 103. 

Okl —Corpus grnxlB cited la Oklahoma 
City v. Marshall, 169 P.2d 1020, 
1021, 197 Okl. 302—Corpus Juris 
cited la City of Duncan v. Woods, 
151 P.2d 923. 926, 194 Okl. 871. 

48 C.J. p 988 note 12 . 

52. CaL—^Fackrell v. City of San 
Diego, 167 P.2d 626, 26 Cal.2d 196, 
158 A.L.R. 778. 

53. Iowa.—Thompson y. City of Big- 
oumey, 237 N.W. 866, 212 Iowa 
1348. 
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is also sometimes specifically imposed by statute 
but such a statute does not cover liability for fail¬ 
ure to construct a crosswalk.®® Where a sidewalk 
in a street crosses another street, and the crossing 
habitually used by foot passengers is a bridge or 
apron over a sewer or drain, there being no other 
convenient crossing, such bridge or apron is a 
part of the sidewalk, and the municipality will 
be liable for injuries resulting from defects there¬ 
in to the same extent as though the injuries oc¬ 
curred on the sidewalk itself.®® A municipality is 
not required to maintain bridges or crossings over 
gutters or drainage ditches at other than regular 
public crossing or street intersections,®^ but, when 
the municipality has constructed such bridges or 
crossings at places other than street intersections, 
thereby inviting the public to use them in crossing 
a street, they must be kept in repair.®® 

Parking strip or grass plot. A strip located be¬ 
tween the sidewalk proper and the curb, variously 
denominated a parking strip, a parking, a parkway, 
a grass plot, or a tree space, is generally regarded 
as a part of the street which the municipality is 
bound to keep in a reasonably safe condition.®® 
Likewise, areas between the sidewalk proper and 
the building line, devoted to ornamentation by trees 
and plants, arc parts of the sidewalk which the 


municipality must maintain in a reasonably safe 
condition.®® A municipality has also been held lia¬ 
ble for defects in a walk leading from the side¬ 
walk through a parking or grass plot to the front 
door of a dwelling house,®1 even when such walk 
was built by the abutting owner, if the defect was 
caused by the municipality in changing the grade 
of the street.®® However, a city may prohibit 
walking on a parkway or grass plot, and, when it 
does so, it is not liable for injuries caused by a 
defect therein.®® 

(2) Sidewalks Built by Private Citizens 

A munFcIpallty Is ordinarily liable for defects In a 
sidewalk laid In a public street and used for public travel, 
regardless of who constructed the walk, but It Is not 
liable for defects in a sidewalk privately constructed and 
never opened to public use. 

A municipality is ordinarily liable for defects in 
a sidewalk laid in a public street and used for pub¬ 
lic travel, regardless of who constructed the walk,®^ 
where the use has been so general and of such 
a character as to imply acquiescence by the city 
and adoption of the sidewalk as its own.®® This 
rule applies to a sidewalk originally built an 
abutting owner in front of his property,®® although 
without municipal authority,®7 the municipality hav¬ 
ing actual or constructive notice of the defect.®® 


La.—Cole v. Central Contractlngr Co., 
6 La.App. 518. 

Minn.—^Barrett v. City of Virginia, 
228 N.W. 850, 179 Minn. 118. 

43 C.J. p 988 note 13. 

B4. U.S.—^Pequlgnot v. Detroit, CC 
Mich., 16 F. 211. 

48 C.jr. p 989 note 14. 

55. Mich.—^Williams v. Grand Hap- 
ids, 26 N.W. 279, 69 Mich. 61. 

43 C.J. p 989 note 16. 

SSL La.—Smith v. Now Orleans, 66 
So. 319, 136 La. 980. 

43 C.J. p 989 note 16. 

67. Miss.—^Meridian v. Peterson, 96 
So. 626, 182 Miss. 7. 

58L Miss.—Meridian y. Peterson, su¬ 
pra—Hardin v. Corinth, '62 So. 6, 
105 Miss. 99. 

59. Ill.—Caruso v. City of Chicago, 
278 Hl.App. 247. 

Kan.—Gilmore v. Kansas City, 142 
P.2d 699, 157 Ean. 662. 

La.—^Waggoner v. City of Mlnden. 
App., 9 So.2d 244. 

Md.—^Mayor and Council of Hagers¬ 
town V. Hertsler, 176 A. 447, 1C7 
Md. 518. 

Miss.—^Birdsong v. City of Clarks- 
dale, 8 So.2d 827, 191 Miss. 682. 

Mo,—^Hammack v. City of Sedalla, 
App., 105 S.W.2d 84—COzpas Xnzls 
quoted in Smith v. City of St. 
Joseph, 86 S.W.2d 976, 977, 226 Mo. 
App.. 886. 


Neb.—^Harms v. City of Beatrice, 5 N. 
W.2d 287, 142 Neb. 219, 143 A.L. 
R. 239—Gates v. City of North 
Platte, 254 N.W. 418, 126 Neb. 785. 
N.C.—Corpus Jtois cited In Gettys v. 
Town of Marion, 10 S.B.2d 799, 800, 

Okl^-icity of Tulsa v. Ensign, 117 
P.2d 1013, 189 Okl. 607—Oklahoma 
City V. Stewart, 8 P.2d 30, 155 Okl. 
37. 

Tex.—Edgeworth v. City of Pelly, 
Civ.App, 173 S.W,2d 254. 

43 C.J. p 989 note 19. 

Degree of care required see infra S5 
801-803. 

Drlysway aoxoss parking strip 

(1) Installation of filling station 
driveway across parkway imposed on 
city same duty to maintain driveway 
In reasonably safe condition as ap¬ 
plied to other portions of street.— 
Kling V. City of Austin, Tex.Clv.App, 
62 S.W2d 689. 

(2) On the other hcind, It has been 
held that a municipality is not re¬ 
quired to maintain in safe condition a 
driveway extending from paved por¬ 
tion of street across parking thereof 
Into private property because drive¬ 
way is extensively used by public at 
invitation of owner of such property. 
—Hauck v. ICansas City Public Serv¬ 
ice Co., 200 S.W.2d 608, 289 Mo.App 
1092. 


60 l Okl.—City of Tulsa v. Ensign, 
117 P.2d 1013, 189 Okl. 607. 

61- D.CL—^Dotey v. District of Co¬ 
lumbia, 25 App.D.C. 232. 

eSL N.Y.—^Eagan v. Buffalo, 173 N. 
T.S. 474, 106 Mlsa 606, affirmed 
176 N.Y.S. 897, 188 AppDiv. 953, 
affirmed 130 N.E 899. 230 N.Y. 575. 

43 C.J. P 989 note 21. 

63L Ala.—City of Tuscaloosa v. Fair, 
167 So. 276. 232 Ala. 129. 

edu Kan.—^Kaiser v. City of Wichita, 
90 P.2d 1107, 150 Kan. 103. 

N.Y.—Sapego v. Incorporated Village 
of Mount Klsco, 23 N.Y.S.2d 82, 260 
App.Div. 931, appeal granted 25 N. 
Y.S.2d 997, 2*61 App.Dlv. 828. af¬ 
firmed 36 N.E 2d 939, 386 N.Y. 699. 

Tenn.—Oozpns Juls dted la City of 
Clarksville v. Deason, 9 Tenn.App. 
274, 277. 

43 G.J. p 989 note 26. 

65. Mo —^Edmonston v. Kansas City, 
67 S.W.2d 690. 227 Mo.App. 817. 

Pa.—Koerth v. Borough of Turtle 
Creek, 49 A.2d 398, 355 Pa. 121. 

66. 111.—^Hogan v. Chicago. 48 N.E. 
210. 168 IlL 551. 

43 C.J. p 989 note 27. 

67. Mich.—^Lombar v. East Tewaa, 
48 N.W. 947, 86 Mich. 14. 

43 C.J. p 990 note 28. 

68. Ind.—Hlgert v. Oreencoatleb 48 
Ind. 674. 
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Further, as discussed supra § 785, even where it 
is the duty of the abutter to make repairs, the 
municipality is not relieved from liability. The 
same rules will be applied to crossings,®® provid¬ 
ed they are of utility to, and used by, the general 
public,^® 

On the other hand a municipality is not liable 
for defects in a bridge across a gutter at the side 
of the street, not at a regular public crossing or 
street intersection, where such bridge was built 
by an abutting owner for his own convenience and 
was not in general use by the public.^! Moreover, 
a municipality is not liable for defects in sidewalks 
built by private individuals for private use in a 
street not opened for public travel, 72 irrespective 
of whether the municipality knew or should have 
known that such walks had been constructed.73 So, 
no liability attaches for defects in steps built by a 
private individual and forming a part of the en¬ 
trance to a private building, although they occupy 
a portion of the sidewalk.74 

(3) Walks Outside of Highway 

A city Is responsible for the condition of a sidewalk 
built or controlled by It within the corporate limits, even 
though It Is In fact without the limits of the street prop¬ 
er, provided such sidewalk has been established or rec- 
ognlxed by the city as one of Its public ways. 

A municipal corporation is liable for damages 
resulting from its neglect to keep in a reasonably 
safe condition and repair a sidewalk built or con¬ 
trolled by it within the corporate limits, although 
it is in fact without the limits of the street^® as 


originally platted,^® as where it is on the right 
of way of a railroad company,77 on the property 
of an abutting hotel,78 or on the land of a pri¬ 
vate citizen.79 However, a municipality is not 
liable for defects in sidewalks beyond the high¬ 
way and not established or recognized by it as 
public ways,®® although, if the boundary line of 
the street is not visible, and the municipality has 
notice of the dangerous condition but fails to erect 
a guard, it will be liable for resulting injuries.®^ 

Where a city enters on a private sidewalk of a 
property owner with the permission of such own¬ 
er, and negligently creates thereon a dangerous 
condition, it may he liable for injuries to persons 
properly using such walk 22 

§ 795. Cause of, or Responsibility for, De¬ 
fects, Obstructions, or Dangerous 
Conditions 

A municipality Is liable for Injury resulting from 
defects or dangerous conditions In the streets which It 
or Its agents or servant cause or create. 

A municipal corporation is liable for injury re¬ 
sulting from a defect, obstruction, or dangerous 
condition in the streets which it caused or created,®® 
and in this connection the general doctrine of re¬ 
spondeat superior is applicable,®^ so that the mu¬ 
nicipality is liable for defects or dangerous condi¬ 
tions in the street created or caused by its serv¬ 
ants or agents acting within the scope of their em¬ 
ployment,®® Moreover, a municipal corporation 
has been held liable for injury resulting from its 


Iowa.—^Barnes v. Newton, 46 Iowa 
667. 

69. Ill.—Springflcld v. Tomlinson, 79 
I11.APP. 899. 

Ind.—Aurora v. Bltner, lOO Ind. 896. 
48 C.J. p 990 note 81. 

90. Miss.—^Meridian ▼. Peterson, 96 
So. 625, 132 Miss. 7. 

43 G.J. p 990 note 32. 

71. G«u—Grimes v. City of Macon. 
161 S-B. 633, 44 Ga.App. 874. 

43 CJ. p 990 note 33. 

72. Mo.—^Rabbit v, St Joseph. App., 
186 S.W. 1181. 

48 CJ. p 990 note 84. 

78. Wash.—^La Breclc ▼. Hoqulam. 

164 P. >67. 96 Wash. 468. 

74L N.D.—^Emingson ▼. Leeds, 169 N. 
W. 85. 40 N.D. 416. 

75. Tenn.—Corpus Juris olted ha 
City of GlaxiEsville v. Deason, 9 
Tenn.App. 274. 277. 

43 C.J. P 990 note 87. 

70L Or.—^Hendrickson v. City of As¬ 
toria. 270 P. 924, 127 Or. 1. 

W.Va.—^Post V. Clarksburg, 81 S.H. 
662. 74 48. 62 L.RJ1...N.S., 

778. 


77. Ill.—Mansfield v. Moore, 21 HI. 
App. 826, affirmed 16 N.B. 246, 124 
Ill. 133. 

78l Neb.—^Foxworthy v. Hastings, 
41 N.W. 132. 25 Neb. 188, 48 N.W. 
901, 31 Neb. 826. 

79w Mich.—Will V. Mendon. 66 N.W. 

68, 108 Mich. 251. 

48 C.J. p 990 note 41. 

8&i Conn.—^Wade r. City of Bridge¬ 
port, 146 A. 644, 109 Conn. 100. 
La.—Trotter v. Town of Glenmora, 
App.. 2 So.2d 510. , 

Mass,—Longley v. City of Worcester, 
24 N.E.2d 633, 304 Mass. 680— 
Abihlder v. City of Springfield. 177 
N.E. 818, 277 Mass. 126. 

48 C.J. p 990 note 42. 

81. N.T.-^mson V- Middletown. 10 
N.T.St 421. 

Duty to erect guards generally see 
infra 5 838. 

88. Ill.—McKeown v. City of Chica¬ 
go. 49 N.B.2d 729. 819 Ill.App. 668. 

sa Pa.—^Miller v. City of Brie, 16 
A.2d 87, 340 Pa. 177. 

Tex—City of Waco v. Witt, Clv.App.. 
126 S.W.2d 1002-Clt7 of Grand¬ 
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view V. Ingle, Clv.App., 90 S.W.2d 
866, error dlsmisst'd—Ropgan v. 
City of QalvcMton, Clv.App., 24 S. 
W.2d 61. error dismissed. 

Liability for nogllgpnco of private 
persons sep Infra 5 796. 

Concuzront negUgenoe 
If noglJgnnce of autliorltlns of mu¬ 
nicipality In which territory was 
originally located and of another mu¬ 
nicipality annexing such territory 
both proxlmatoly caused injury re¬ 
sulting from defective sidewalk, 
both cities would bo liable.—City of 
Decatur v. Ollliam, 183 So. 26, 222 
Ala. 377. 

ihtrlasloally dangeorous work 
A municipal corporation may not 
perform intrinsically dangerous work 
In the street and not expect to bo lia¬ 
ble for the damage that results 
therefrom.-—Cuneo v. City of Chica¬ 
go, 41 N.R.2d 473, 379 111. 488. 

84. Tenn.—Shepherd v. City or 
Chattanooga, 76 S.W.2d 822, 168 
Tenn. 163. 

86. Ala.—pity of Anniston y. Hill¬ 
man. 126 So. 169, 220 AJa. 606. 
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failure to perform its duty to maintain the streets 
in safe condition regardless of what or who caused 
the defect, obstruction, or dangerous condition, 
provided, as discussed infra § 824 et seq. it has 
notice of the defect or dangerous condition, and 
it is not relieved from such liability by the fact 
that it did not cause the defect.^7 

§ 796. --Acts or Omissions of Private 

Persons 

Although a municipal corporation is not liable for 
the unauthorized act of a third person In causing or 
creating a defect or dangerous condition In the streets, 
it Is liable where, after notice, It falls to remove, repair, 
or guard against the defect or dangerous condition. 


i 796 

Although a municipal corporation is not liable for 
the unauthorized act of a third person causing or 
creating an obstruction, defect, or dangerous con¬ 
dition in the street,88 it is liable for injury result¬ 
ing from its failure to remove, repair, or guard 
against the obstruction, defect, or dangerous con- 
dition,8® where the municipality has notice of the 
defect or dangerous condition,®® and this is true, 
even though the condition was created by a person 
not the servant or agent of the municipality and 
one for whose conduct the municipality is not re¬ 
sponsible under the doctrine of respondeat su- 
perior.®^ The fact that the person causing the 
defect is also liable does not relieve the munici¬ 
pality from liability.®® The liability of the mu- 


Del.—^Kelley v. City of Wllmlnsrton, 
156 A. 867, 5 W.W.Harr. 9. 

Ga.—City of Barnesvllle v. Sapplnsr- 
ton, 197 BE. 342, 58 Ga.App. 27. 
Mass.—Ryder v. City of Taunton. 

27 N.E.2d 742, 806 Mass. 154. 

Mont.—Johnson v. City of Billinas. 

54 P.2d 579, 101 Mont 462. 

If.Y.—^MaoMullen v. Middletown, 79 
N.B. 863. 187 NT.Y. 37, 11 L.R.A.,N. 
S., 391—Maaucci v. Town of 

Oranaetown. 264 N.Y.S. 291, 239 
App.Dlv. 840. 

Tex.—^Hanks v. City of Port Arthur, 
Clv.App., 8 S.W.2d 831, reversed 
on other arounds 48 S.W.2d 944, 
121 Tex. 202, 88 A.L..R. 278. 

48 C.J. P 939 note 71 [b]. 

Authority of mayor to dlreot plao- 
Ina of obstmotlon across street can¬ 
not be presumed.—City of Albany v. 
Wilson, 112 So. 436, 216 Ala. 174. 

88. Ala.—^Brooks v. City of Blr- 
mlnaham, 194 So. 525, 289 Ala. 172. 
CaJ.—^Rowland v. City of Pomona, 
186 P.2d 447, 82 Cal.App.3d 622. 

Ga.—Joyce v. City of Dalton, 36 S. 
E.2d 104, 73 Ga.App. 209—Mc- 

Mahen v. Nashville, C. & St. L. Ry. 
Co., 23 S.E.2d 81, 68 Ga.App. 397— 
City of Rome v. Brinkley, 187 S.E. 
911, 54 GaApp. 244—^McFarland v. 
McCaysvllle, 148 S.E. 421, 39 Ga. 
App. 789. 

Tex.—City of Waco v. Witt, Clv.App., 
126 S.W.2d 1002—City of Grand¬ 
view V. Inale, Civ.App., 90 S.W.2d 
866, error dismissed—^Reeaan v. 
City of Galveston, Clv.App., 24 S. 
W.2d 61, error dismissed. 

W.Va.—Taylor v. City of Huntlnaton, 
80 S.E.2d 14, 126 W.Va. 732. 

43 C.J. p 991 note 46. 

87. Mo.—^Litheaner v. City of St. 
Louis, App., 125 S.W.2d 925. 

Ohio.—^Herron v. City of Younas- 
town, 24 N.E.2d 708, 136 Ohio St 
190. 

88. N.Y.—^Laltenberaer y. State, 72 

N.Y.S.2d 810, 190 Mlsc. 633. af¬ 
firmed 79 N.Y.S.2d' 191, two oases, I 
278 App.Dly. 942. 1 


Obstmotloa. or nnisaace 
City IS not liable for obstruction 
or nuisance created in street by an¬ 
other, unless obstruction amounts to 
defect in the hiahway.—Skirls v. City 
of Port Washinaton, 269 N.W. 656. 
223 Wis. 51. 109 A.L.R. 699. 

88. Ala—^Brooks v. City of Blrmlna- 
ham, 194 So. 625. 239 Ala 172— 
City of Tuscaloosa v. Fair, 167 So. 
276. 232 Ala 129. 

Ky.—City of Plnevllle v. Lawson, 9 
S.W.2d 517, 225 Ky. 642. 

N.Y.—Laltenberaer v. State, 72 N.Y. 
S.2d 810, 190 Misc, 638, affirmed 
79 N.Y.S.2d 191, two cases, 273 App. 
Dlv. 942. 

N.C.—^Ferauson v. City of Asheville, 
197 S.E. 146, 213 N.C. 669. 

Okl.—City of Waeoner v. Block, 97 
P.2d 21, 186 Okl. 207. 

43 C.J. p 991 note 46. 

Nature and abounds of liability In 
aeneral see supra 5 781 et seq. 

9a Ky.—City of Pineville v. Law- 
son, 9 S.W.2d 617, 225 Ky. 642. 

N.Y.—^Laltenberaer v. State, 72 N. 
Y.S.2d 810, 190 Misc. 683, affirmed 
79 N.Y.S.2d 191, two cases, 273 App. 
Dlv. 942. 

Ohio.—^Yackee v. Villaae of Napoleon, 
21 N.E.2d 111, 135 Ohio St. 344. 

Okl.—City of Chickasha v. Daniels, 
251 P. 978, 123 OkL 73, 61 A.L.R. 
568. 

Tex.—Sltas v. City of San Anaelo, 
Clv.App., 177 S.W.2d 86, affirmed 
183 S.W.2d 417, 143 Tex. 164. 

Notice as condition to liability aen- 
erally see infra IS 824-834. 

91. Ala.—^Brooks v. City of Blrmlna- 
ham, 194 So. 625, 289 Ala. 172— 
City of Tuscaloosa v. Flair, 167 So. 
276, 232 Ala. 129. 

Ky.—City of Pineville v. Lawson, 9 
S.W.2d 617, 226 Ky. 642. 

Minn.—Hoffman v. City of St. Paul, 
246 N.W. 873, l87 Minn. 820, 86 A. 
L.R. 198. 

Mo.—State ex rel. Kansas City v. 
Shain, 177 S.W.2d 611—Nicholas v. 
Kansas City, App., 171 B.W.2d 744. 
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[ Mont.—^Barry v. City of Butte. 142 
I P.2d 671, 115 Mont 224—Nord v. 
Butte Water Co., 80 P.2d 809, 96 
Mont 811. 

N.Y.—^Laltenberaer v. State, 72 N. 
Y.S.2d 810, 190 Misc. 683, affirmed 
79 N.Y.S 2d 191, two cases, 273 App. 
Dlv. 942—Wade v. Villaae of Livo¬ 
nia, 21 N.Y.S.2d 1020, 174 Mlsa 893. 
N.C.—^Ferauson v. City of Asheville, 
197 SE. 146, 213 N.C. 569. 

Ohio.—Herron v. City of Younas- 
town, 24 N.E.2d 708, 186 Ohio St 
190—^Yackoe v. Villaae of Napole¬ 
on, 21 NE2d 111, 135 Ohio St 844. 
Okl.—City of Duncan v. Woods, 151 
P.2d 923, 194 Okl. 371—City of 
Waaoner v. Black, 97 P.2d 21, 186 
OkL 207. 

Tex.—Sltas v. City of San Anaelo, 
177 S.W.2d 85, Civ.App., affirmed 
183 S.W.2d 417, 143 Tex. 154. 

43 C.J. p 991 note 45. 

Liability where servant or aaent 
creates defect or danaerous condi¬ 
tion see supra S 796. 

Bzoavatloii made by employees of a 
fedexBl aaency 

N.J.—Reardon v. Borouah of Wana- 
que, 41 A.2d 379, 182 N.J.Law 
536. 

Secondary UabUlty 
Ala.—City of Tuscaloosa v. Fair, 167 
So. 276, 232 Ala 129. 

Colo.—City and County of Denver v. 

Willson, 254 P. 153, 81 Colo. 134. 
Pa—^Malone v Un'ou Pavlna Co., 
169 A. 21, 806 Pa 111. 

99L Ky.—City of Pineville v. Law- 
son. 9 S.W.2d 517, 225 Ky. 542. 
Mont.—^Nord v. Butte Water Co., 30 
P.2d 809. 96 Mont 811. 

Pa—^Brobston v. Buraess and Town 
Council of Borough of Darby, 138 
A. 849, 290 Pa 331, 54 A.L.R. 1285. 
Liability of person causing defect 
see Infra S 857 et seq. 

Liability of third person Is Inu 
mateztal In ' action against munici¬ 
pality for injuries sustained from de¬ 
fects In sidewalk.—City of Decatur 
V. GUliam. 133 Sa 25. 222 Ala 877. 
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nicipality is based on its own negligence,®® which 
is riot for the creation of the defect, but for per¬ 
mitting the defect to remain unguarded after actual 
or constrrictive notice thereof.®^ a municipality is 
not liable for injury caused by a defect or ob¬ 
struction which it had no agency in establishing 
and is powerless to remove,®® or for injuries neg¬ 
ligently inflicted on one another by persons law¬ 
fully using the streets.®® 

Ahutiing owners. An abutting owner repairing 
the street at the request or demand of the munici¬ 
pality is not an agent of the municipality so as to 
make the municipality liable under the doctrine of 
respondeat superior,®7 but a municipal corporation 
is liable for injury resulting from an excavation, 
obstruction, or dangerous condition in one of its 
public streets, made by an abutting owner if the 
corporation had actual or constructive notice of the 
dangerous condition of the street for a suflicient 
length of time to enable it to guard the public 
safety.®® The fact that a municipality cannot en> 
force penalties against an abutting owner failing 
to remove obstructions to travel will not relieve 
it from liability.®® 

§ 797. - Acts or Omissions of Corpora¬ 

tions 

Where the municipality has notice of an obstruc¬ 
tion, defect, or dangerous condition In the street, It la 
liable for a resulting Injury, although the dangerous con- 


63 . C. J.S. 

ditlon was created by a railroad company or a water 
company. 

The fact that the dangerous condition of a 
street resulted from acts or omissions of a rail¬ 
road or traction company does not as a general 
rule exonerate the city from liability for injuries 
resulting to a person by reason of the condition 
of the street,! except where the defect in the high¬ 
way is the necessary result of the building or op¬ 
eration of the railroad, which the city may not 
obviate.® So, if a traction company chargeable 
with repairs of a street is in charge of such re¬ 
pairs, the municipality, although not liable for an 
accident caused thereby during the progress of 
the work,® is liable for an injury occurring after 
the company has finished the work, and left the 
street in a dangerous condition, which has existed 
long enough to charge the municipality with no¬ 
tice.® A general railroad act which gives a com¬ 
pany authority to occupy a street with its tracks, 
does not discharge the municipality from its duty 
to the public to keep its streets in a reasonably safe 
condition, or relieve it from liability for the con¬ 
sequences of its negligence in that respect.® 

Acts of water company. The right of a person 
injured by an excavation or obstniction in a city 
street is not defeated by the fact that the defect 
was caused by the act of a company engaged in 
constructing waterworks for the city,® provided 
the city had notice of its existence and failed to 
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Conouxent liability of oontraotor 
It is no defense that a contractor 

is severally or Jointly liable with 

the municipality if the latter would 

otherwise be charsred with liability. 

Ala.—^Perrine v. Southern Bitulithic 
Co., 66 So. 706, 190 Ala. 96. 

N.C.—Kinsey v. Kinston, 68 S.E. 912, 
146 N.C. 106. 

93. Va.—City of N'orfolk v. Travis, 
140 S.E. 641, 149 Va. 623, 66 A.L..R. 
214. 

48 C.J. p 991 note 46. 

Liability where duty of maintenance 
delegated see supra S 786. 

94L Mo.—Johnston v. Kansas City, 
243 S.W. 266, 211 Mo.App. 262. 

N.C.—Brown v. Louisburgr, 36 S.B, 
166, 126 N.a 701, 78 Am.S.R. 677. 

95. Va.—^Belvln v. Richmond, 8 S.E. 
378, 86 Va. 674, 1 L.RJL 807. 

43 C.J. p 991 note 49. 

96. W.Va.—Post V. Clarksburer, 81 
S.E. 662, 74 W.Va. 48, 62 L.R.A, 
N.S., 773. 

.97. N.T.—Waldron v. City of UUca, 
238 N.T.S. 401, 228 App.Div. 37. 

98. Kan.—Coxpns Jiurta auotad la 
Seymour v. Kelso, 16 P.2d 968, 961, 
186 Kan. 643—Oorpns Jtixla olted< 


la Durst v. Wareham, 297 P. 676, 
678, 132 Kan. 785. 

Ohio.—^Herron v. City of Tounsrs- 
town, 24 N.E.2d 708, 136 Ohio St. 
190. 

Okl.—Corpus Jnxis oited in City of 
Duncan v. Woods, 151 P.2d 923, 926, 
194 Okl. 371. 

43 O.J. p 992 note 66. 

Liability of abutting owners see in¬ 
fra 5§ 867-872. 

Notice generally see Infira § 824 et 
seq. 

Sidewalks and crossings built by 
abutting owners see supra S 794. 

99. Mo.—^Barker v, Jefferson, 137 
S.W. 10, 166 Mo.App. 890. 

43 C.J. p 992 note 67. 

1. Cal.—^Bosqul v. City of San Bern¬ 
ardino, 43 P.2d 647, 2 Cal.2d 747. 

La.—Cline v. Crescent City R. Co., 
9 So. 122, 43 La.Ann. 327, 26 Am.S. 
R. 187. 

Ohio.—^Tackee v. Village of Napoleon, 
21 N.E.2d 111, 135 Ohio St. 844. 

48 G.J. p 992 note 68. 

Tnsnffloient blenratlon 
If village had due notice that rail¬ 
road trestle which crossed street of 

village was not sufficiently high 

above the street, it would be liable 
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for injuries sustained by those law¬ 
fully using the street, since the vil¬ 
lage had exclusive control of its 
streets, and could change the grade 
of the street under the trestle, or by 
appropriate action could compel the 
railroad company to Join in a read¬ 
justment crossing project, so as to 
provide adequate clearance.—Yackee 
V. Village of Napoleon, supra. 
Illegal operation of road 
A municipality is not liable for 
injury to a traveler on the highway 
by a locomotive run by a. railroad 
company on a track illegally laid 
across the highway.—^Vlnal v. Dorch¬ 
ester, 7 Gray, Mass.. 421. 

8. Mass.—^Davis v. Leominster, 1 
Allen 182. 

43 C.J. p 092 note 69. 

3. Pa.—Long V. Philadelphia, 61 A. 
10, 212 Pa. 126-nAikcn v. Phila¬ 
delphia, 9 Pa. Super, 502. 

4L Pa.—^Alken v. Philadelphia, su¬ 
pra. 

Notioe implied from time of existence 
of defect see Infi'a S 828. 

5* N.Y.—Wilson V. Watertown, 8 
Hun 608, 6 Thomps. & C. 679. 

6. Me,—^Butler v. Bangor^ 67 Me. 
386. 
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remove So, also, the fact that a hydrant was 
erected by a water company under a license for that 
purpose does not relieve a city of liability after 
it has notice that the street is thereby rendered 
unsafe and dangerous.^ 

Concurrent liability. Although the railroad may 
be also liable, and responsible over to the corpora¬ 
tion for whatever damages it is compelled to pay 
in consequence of it, that does not affect the lia¬ 
bility of the municipality to the party injured.®^ 

§ 798. -Acts of Independent Public Of¬ 

ficers 

A municipality is not liable, for the acts of an of¬ 
ficer or board creating a dofect or dangerous condition 
In the streets where he la an Independent public officer, 
but It may be liable where, after notice, it fails to re¬ 
move or guard against the danger. 

Although a municipality is not liable for injuries 
caused by the negligence of independent public offi¬ 
cers in constructing or repairing streets,^® if it is 
its duty to keep the streets in repair, etc., it may 
be liable for injuries occasioned by an unguarded 
excavation or other defects, even though made by 
an independent public officer in the performance 
of his duty,^^ where it has notice of the defect or 


dangerous condition.^ 

§ 799 . -License or Permission of Munic¬ 

ipality 

Under some authorities, a municipality Is liable for 
the negligence of one who creates a defect or obstruc¬ 
tion In the street under a license or permission law¬ 
fully granted; but other authorities hold that the mu¬ 
nicipality is not liable for the negligence of Its licensee, 
but only for Its own negligence In failing to remedy the 
danger after notice. 

It has been held that a municipal corporation is 
liable for the usual and natural consequences^^ 
arising from the negligence of one who, acting un¬ 
der its license or permission lawfully granted, cre¬ 
ates any defect or obstruction which endangers 
the safety of persons using the streets,^^ especial¬ 
ly where the work is done under the supervision 
of the municipality and the fact that the licensee 
is also liable does not exonerate the municipality.^® 
These cases proceed on the theory that, being 
charged with the care of its streets, it is the 
duty of the city to supervise the work permitted 
to be done and to use suitable precautions to pre¬ 
vent accidents and notice of the defect or , ob¬ 
struction in the street is not necessary, in such 
case, to fix the liability of the municipality,^® al- 


7. N.T.—Pettenglll v. Yonkers, 22 
KE. 1096, 116 N.Y. 668, 16 Am.S.R. 
442. 

48 C.J. p 993 note 67. 

& Mo.—^Bumes v. St.' Joseph, 91 Mo. 
App. 489. 

9. Mo.—Corpus JHzls guoted In 
Crockett v. City of Mexico, 77 S.W. 
2d 464, 466, 836 Mo. 146. 

43 C.J. p 993 note 66. 
la Mass.—^Bradley y. City of Marl¬ 
boro, 6 N.E.2d 439, 296 Mass. 
253—Bowman v. City of Newbury- 
port, 88 N.E.2d 682, 810 Mass. 478. 
48 C.J. p 993 note 70. 

Kighway snrveyors, street oonunis- 
sionors, or superintendents 
Mass.—^Bradley v. City of Marlboro, 
5 N.E.2d 439, 296 Mass. 263. 

43 C.J. p 940 note 80 [d]. 

11. Mass.—^Bowman v. City of New- 
buryport, 88 N.E.2d 682, 810 Mass. 
478. 

Minn.—Squillace v. Village of Moun¬ 
tain Iron, 26 N.W.2d 197, 228 Minn. 

43 C.J. p 998 note 71. 

12. N.T.—O'Brien v. New York, 170 
N.Y.S. 692, 182 App.l>lv. 810. 

48 C.J. p 993 note 72. 

Notice generally see infira 6S 824- 
834. 

13. Conn.—^Fltch v. Hartford, 102 A. 
768, 92 Conn. 865. 

43 C.J. p 993 note 74. 

Pemlt to erect or demolish building 
(X) City issuing permit for re¬ 


moval of building from which no in¬ 
jury could result except from negli¬ 
gence of person doing work is not 
liable for injuries therefrom to users 
of street, unless it is negligent in not 
preventing injury after notice that 
licensee has rendered street unsafe; 
and city is not liable for falling of 
wall during demolition of private 
building, injuring occupants of auto¬ 
mobile parked m street; ordinance 
requiring demolition under building 
permit of buildings story by story 
was held applicable to contractor 
and subcontractor, but not to city 
or owner.—^Amann v. City of Tacoma, 
16 P.2d 601, 170 Wash. 296. 

(2) City by granting a building 
permit, does not render Itself liable 
for the negligent act of those con¬ 
structing a building in throwing 
boards into the street.—Copeland v.! 
Seatae, 83 Wub. 416, 74 P. 688, 
66 333 . 

14. Mo.—^Young v. City of St. Louis, 
App., 178 S.W.2d 641. 

43 C.J. p 998 note 75, p 1035 note 

86 , 

Hxplxatloii, of pemiit 
Where power company's permit t6 
excavate in sidewalk expired, but re¬ 
storing of cement surface had been 
deferred with knowledge of city's 
superintendent of streets, as respects 
city's liability for injuries sustained 
by pedestrian who tripped over de¬ 
pression, city 'was subject to rules 
applicable to work done under munlo- 
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Ipal permit within limits of public 
highway for private benefit—Lever- 
one V. City of New London, 178 A. 
108. 118 Conn. 463. 

Idable only for nsgUgenoo 

(1) The municipality is liable only 
Tor negligence during the progress of 
the work, or for failure to exercise 
ordinary care as to the safe condi¬ 
tion of the place by inspection after 
the work is completed.—Seagroves v. 
Winston, 83 S.E. 251, 167 N.C. 206. 

(2) A municipality's duty to the 
public in connection with the tempo- 

I rary repaving of plumbers' ditches is 
not breached as long as they are 
made reasonably safe for travel.— 
Good V. City of Philadelphia, 6 A.2d 
101, 886 Pa. 18. 

16. Ga.—Augusta ▼. Cone, 17 S.E. 
1005, 91 Ga. 714. 

Del.—^Nlxon v. Chicago, 212 llLApp. 
365. 

16L Ky.—Gnau y. Ackerman, 179 
&W. 217. 166 Ey. 258—Carlisle v. 
Campbell, 151 S.W. 678, 151 Ely. 
279. . 

17. Wash.—Lasityr y. Olympia, 118 
P. 762, 61 Wash. 651. 

43 C.J. p 994 note 78. 

18L Conn.—^Leyerone y. City of New 
London, 178 A. 108, 118 Conn. 
463. 

Iowa.—Cozpiu Jnxls gnotod la 
Franks v. Sioux City, 296 N.W. 
224, 227, 229 Iowa 1097. 

La.—Ooxpna Juris giiotad la Todaro 



§ 799 

though the municipality is not required to antici¬ 
pate that the licensee will exceed his authority, 
and it will not be liable where he does so without 
the knowledge of the municipality.^^ 

On the other hand, it has been held that, where 
municipal officers lawfully grant a license or per¬ 
mit to private persons to use the streets, the mu¬ 
nicipality is not liable for the negligence of such 
persons, but only for its own negligence in not 
correcting the evil after notice, actual or construc- 
tive,20 where no right of supervision is reserved 
or exercised.31 In any event, the municipality is 
liable where the grant is for a purpose in itself 
intrinsically dangerous^^ or constitutes a nui- 
sance.28 It has been held that, where the consent 
of the municipality is required for the use of the 
bed of a street by a private corporation for the 
purpose of laying steam pipes, and the municipality 
is empowered to prescribe reasonable regulations 
and conditions under which the right granted shall 
be exercised, the omission to prescribe proper reg¬ 
ulations or to exercise proper supervision over the 
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work renders the municipality liable for injuries 
attributable to such omission.24 
Construction of sidewalks by abutters. Where 
sidewalks are constructed or repaired by the own- 
'ers of abutting property under an order or a per¬ 
mit from the municipality, the municipality is, ac¬ 
cording to some authorities, chargeable with notice 
of defects in the walk, and its liability for injuries 
caused thereby is the same as though it had itself 
^one the work.^^ In such case it is the duty of the 
mtuiicipal officers to exercise care in seeing that 
excavations made in constructing the walk are 
guarded while the work is being done.^® On the 
other hand, it has been held that there is nothing 
inherent in the nature of such work which charges 
the municipality with the duty of anticipating a 
dangerous obstruction,®^ and that neither the abut¬ 
ting owner nor his contractor is an agent of the mu¬ 
nicipality in such sense as to make the latter liable 
in the doing of any act which in itself need not 
render the street unsafe.®® 

Unauthorised grant. If a municipal corporation 
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Y. City of Shreveport, App., 170 
So. 356, 363, modified on other 
srrounds 174 So. Ill, 187 La. 68. 
ICa—^Toungr v. City of St. Louis, 
App., 178 S.W.2d 641. 

48 CJ. p 394 note 79. 

Notice of unsafe condition caused 
by, or under authority of, munici¬ 
pality generally see infra 8 824 et 
seq. 

Buie based on, and limited by, pre- 
sumptlon of notice 
The municipality is deemed to be 
notified in advance of all defects sind 
obstructions which may reasonably 
be expected to arise in the course of 
the work; the rule is not that the 
municipality is liable for the negli¬ 
gence of the Ucensea but that it is 
bound to use reasonable care to as¬ 
certain a defect and avert its*'harm¬ 
ful consequences, and, in the absence 
of actual notice, it is not liable 
unless it failed to use reasonable 
care to discover the defect.—^Lever- 
one V. City of New London, 178 
A. 108, 118 Conn. 463—^Fltch v. Hart¬ 
ford, 102 A. 768, 92 Conn. 366. 

Duty to liLspeot 

Where a city permits an abutting 
owner to moke excavation under a 
‘sidetralk, it is bound to Inspect the 
supporting structure under the Side- 
Walk and to take notice of defects 
not apparent from the surface.— 
Sherwln v. Aurora, 100 N.B. 938, 257 
HL 468, 43 L.R.A.,N.S., 1116. 

19. Ill.—^Macer vl O'Brien, l90 N.Ej. 

. 904, m Ill. 486« 

■ Ky.!—Bellevue v. Aentai 153' S.W. 782» 

' 162 Ey. 426. , , 

• 'CaLr—afulder T. City of Los An-> 


geles, 294 P. 486, 110 Cal.App. 
663 

N.T.—Waldron v. City of UUca, 238 
N.T.S. 401. 228 App.Dlv. 87. 

43 C.J. p 994 note 81. 

Balllling of exoavatlon 
As regards liability to injured pe¬ 
destrian, municipality issuing permit 
to make excavation through side¬ 
walk was held not chargeable with 
notice of defects arising in connec¬ 
tion with refilling.—Stone v. City of 
Boston, 181 N.E. 746, 280 Mass. 31. 

SL N.Y.—Tabor v. Buffalo, 120 N.Y. 

S. 1089, 136 App.Div. 258. 

43 C.J. p 995 note 84. 

Whare supervlsioa reserved or 
exerolsed, municipality is liable.— 
Wrighler v. A. A. Adams Stores, 250 
N.Y.S. 98, 282 App.Div. 351--48 C.J. 
p 996 note 84 [a]. 

22. Cal.—^Mulder v. City of Los An¬ 
geles, 294 P. 486, 110 Cal.App. 
668 . 

Mass.—Store v. City of Boston, 181 
N.E. 746, 280 Mass. $1. 

N.Y.—Waldron v. City of Utica, 238 
N.Y.S. 401, 238 App.Div. 37. 

43 C.J. p 994 note 82, p 1035 note 
85. 

Baageroiia method of work 
Tf a municipality permits work In¬ 
trinsically dangerous to he done in a 
street, it is liable for resulting dam¬ 
age to public or abutting property, 
even without notice that such dam¬ 
age is being done, and municipality 
cannot escape liability for damages 
occasioned by a dangerous method 
employed in work not of itself In¬ 
trinsically dangerous, if municipality 
has notice ef suoh dangerous method 
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and thereafter falls to prevent its 
being continued.—Macer v. O’Brien. 
190 N.E. 904, 856 Ill. 486—Baker v. 
S. A. Healy Co., 24 N.E.2d 228, 302 
IlLApp. 634. 

ContiAulag duty of inspection 
City granting permit to obstruct 
sidewalk was, without further notice, 
under continuing duty of inspection, 
until obstruction was removed.— 
Wrighter v. A. A. Adams Stores, 260 
N.Y.S. 98, 232 App.Div. 361. 

83. N.Y.—Ehrct v. Village of Scars- 
dale, 199 N.K 66, 269 N.Y. 198, 102 
A.L.R. 211—Whittaker v. Village 
of Franklinvillo, 191 N.E. 716, 265 
N.Y. 11, 98 A.L.11. 1361, roargu- 
ment denied 196 N.E. 174, 266 N.V. 
605—^Waldron v. City of Utica, 288 
N.Y.S. 401, 228 App.Diy. 37. 

43 C.J. p 996 note 88. 

I Liability of municipality for main¬ 
taining nuisance generally seo su¬ 
pra 5 770. 

84. N.Y.—^Hunt v. Now York, 16 
N.B. 820, 109 N.Y. 134. 

85. Wls.—^Woodward v. Boscobol, 64 
N.W. 332, 81 Wls. 226. 

43 C.J. p 996 note 87, 

2B, Conn.—Bouenor v. Now Haven, 
40 Conn. 466. 

Minn.—Cleveland ▼. St. Paul, 18 
Minn. 279. 

Duty to guard excavations genorally 
see infra S 821. 

27. N.Y.-—Waldron v. City of Utica, 
288 N.Y.S. 401, 228 App.DiV. 87— 
Frost V. Port Chester, 123 N.Y.S. 
768, 189 App.Dlv. 197. 

2a N.Y.—Waldron v. City of Utica, 
288^ N.Y.S. 401, 228 App.Dlv. 37« 

43 C.J. p 9^6 note 91. 
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exceeds its authority and licenses the placing of a 
public nuisance in a street, or the unlawful and 
dangerous use of a street for any purpose, and an 
injury results therefrom, without negligence on the 
part of the person injured, the municipality is lia¬ 
ble to respond in damages for such injury,29 wheth¬ 
er or not it had notice of the danger.30 On the oth¬ 
er hand, it has been held that a municipality is not 
liable for the maintenance of a nuisance arising 
from the acquiescence of its officers in permitting^ 
the sale of newspapers and distribution of circulars 
in streets, although it is reasonably certain that the 
papers will be thrown into the streets and accumu¬ 
late where they may be driven by the wind.®i 

Street fairs, celebrations, and public exhibitions. 
Where a municipality by affirmative act authorizes 
the use of its streets for a carnival or fair,^^ a dis- - 
play of fireworks,®^ or any other public exhibition 
or amusement®^ intrinsically dangerous or consti¬ 
tuting a public nuisance, it will be liable for injuries 
to travelers caused thereby. In some jurisdictions 
it has been held that such liability does not depend 
on notice to the municipality of the existence and 
character of the nuisance,®® but in others liability 
is predicated on notice.®® Under some authorities, 
a municipality is not liable where it authorizes a dis¬ 
play of fireworks,®^ at least where the display does 
not constitute a nuisance,®® and it has been held 
that, where a municipality suspends an ordinance 
prohibiting a display of fireworks in the streets, no 
liability is incurred by it for consequent injuries.®® 


A grant of permission for the holding of a horse 
show on the streets will not render the municipality 
liable for an injury from horse racing as a part 
of such show, since a horse show is not intrinsicall> 
dangerous, and it is not to be presumed that the 
authorities in authorizing a show intended to in¬ 
clude unlawful racing as a part of the program.^® 

§ 800. -Failure to Prevent Improper 

Use of Streets 

No liability may be imposed on a municipal corpo¬ 
ration for its failure to make or enforce ordinances reg¬ 
ulating the use of the streets, unless, according to some 
authorities. It falls to take action against a public nui¬ 
sance. 

Making and enforcing ordinances regulating the 
use of streets brings into exercise governmental, 
and not corporate, powers, and the authorities are 
well agreed that for a failure to exercise legisla¬ 
tive, judicial, or executive powers of government, 
there is no liability.^! Hence, on this principle, it 
has been held that a municipal corporation, in the 
absence of an express statutory declaration to the 
contrary, and unless, as held in some jurisdictions, 
the use of the street in the manner complained of 
constitutes a public nuisance, is not liable for an in¬ 
jury to a traveler caused by the failure to pass or 
enforce an ordinance prohibiting the firing of can¬ 
non or firearms in its streets,®® the explosion of 
fireworks,®® the running at large of animals,®® 
horse racing,®® or the riding of bicycles on the side¬ 
walks.®® 


29. Iowa.—Stanley v. Davenport, 2 
ISr.W. 1064, 6 N.W. 706, 64 Iowa 
463, 37 Am.R. 216. 

48 C.jr, p 995 note 98. 

Deolazatlo&' of aulsanoe os not re-* 
lleving* mnnloipaUty ' 

City allowing: construction of ditch 
in street could not evade duty to 
cover It or to protect people from 
dangrer by passing: ordinance declar¬ 
ing: ditch a* nuisance.—-Hendrix v. 
City of Twin Falla, 29 P.2d 862, 64 
Idaho 180—City of Twin Falls v. 
Harlan, 161 P. 1191, 27 Idaho 769. 

30. towa.—^^VheelGr v.‘ Ft. Dodge, 
108 N.W. 1067, 131 Iowa 566, 9 
UIl.A.,N.S., 146. 

43 C.J. p 996 note 94. 

31. Mass.—Delamalne v. Kevere, 118 
N.33. 660, 229 Mass. 403. 

3^ Ill.—Van Cleef v, Chicago, 88 
N.EI. 816, 240 in. 818, W Am,S.R. 
276, 23 L.R.A.,N.S., 636. 

43 C.J. p 996 no.e 97. 

33. Ihd.—Moore'v. Blooihihgton,' 95 
N.±!. 374, 61 Ind.App. 145. 

43 C.J. p 996 note 98. 

2B1L 'Kafi.-^Malchow v. Leoti, 149' P. 

- 687, '95 K^. 7ar,-I..RJL1916F 668. 
43 C.J. p 996 note 99. ^ 

63 C.J.S.—8 


35. Ill.—Chicago V. Van Cleef, 144 
I11.APP. 488, affirmed 88 N.E. 815, 
240 Ill. 318, lj30 Am.S.R. 276, 23 
L.R.A.,N.S., 636. 

36. Tex.—Saji Antonio v. Ashton, 
Civ.App., 136 S.W. 767. 

43 C.J. p 996 note 2. 

37. Iowa.—^Ball v. Town of Wood¬ 
bine, 16 N.W. 846, 61 Iowa 88, 
47 Am.R. 806. 

38. N.Y.—Melker v. New York. 83 
N.E. 666, 190 N.Y. 481, 16 L.R.A., 
N.S., 621, 13 Ann.Cas. 644. 

43 C.J. p 996 note 3. 

39. N.C.—Hill V. Charlotte. 72 N.C. 
65, 21 Am.R. 451. 

Failure to pass or enforce ordinance 
prohibiting display of fireworks see 
infra S 800. 

40. iCnd.—Vernon v. Alldrid'ge, 
128 N.E.'934; 74 Ind.App. 309. 

41. Cal.—Campbell v. City of Santa 
'Monica, 125 P.2d; 661, 51 Cal.APP. 

. 2d >626. i 

Md.—Cox V, Board of Com'rs of Anne 
Arundel County, 31 A.2d 179. 181 
Md. 428. 

Ohio.—Coxpns JtulB g,iiotaa in Tolli¬ 
ver V. City of Newark, 62 N.E.2d 
867. 860, 146 Ohio St. 617, 161 A.L. 
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R. 1391—Boone v. City of Akron, 
43 N.E.2d 315, 69 Ohio App. 95. 

Okl.—Corxms Jozis gnoted In Kirk 
V. City of Muskogee, 83 P.2d 694, 
606, 183 Okl. 536. 

43 C.J. p 996 note 8. 

Failure to enact or enfbrce ordinanc¬ 
es and by-laws generally see supra 
S 769. 

413. Ohio.—^Krelger v. Village, of 
Doylestown, 158 N.E. 197, 26. Ohio 
App. 286. 

48 C.J. p 996 note 10. 

43. lowa»—Relnart v. Incorporated 
Town of Manning. 281 N.W. 826, 
210 Iowa 664—^Heller v. Town of 
Portsmouth, 194 N.W. 271, 196 Iowa 
104. 

43 C.J. p 996 note 11. 

44. Colo.—^Addington v. Littleton, 
115 P. 896, 50 Colo. 623. 34 L.R.A.. 
N.S., 1012, Ann.Ca8.1912C 763. 

43 C.J. p 997 note 12. 

45. Mo.—Trower v. Louislalna, 200 

S. W. 763, 198 Mo.App. 862. 

48 C.J. p 997 note 18. 

46. Mo.—^Trower v. LouiaianSv su¬ 
pra. 

48 C.J. p 997 npte 14. • 



§ 800 


MUNICIPAL CORPORATIONS 


63 C.J.S. 


Public nuisances. Notwithstanding the munici¬ 
pality may not be liable for a mere failure to en¬ 
act an ordinance or to enforce one which it has en¬ 
acted, it has been held in some jurisdictions that its 
duty to preserve its streets and highways in a rea¬ 
sonably safe condition is independent of such ques¬ 
tions, and if, either by failure to enact ordinances 
or by failure to enforce those in existence, it per¬ 
mits such acts as are a public nuisance, it will be 
liable for any injury arising therefrom,^^ as where, 
for example, owing to surrounding conditions, the 
discharge of fireworks or the firing of cannon in 
the streets constitutes a public nuisance,^* or where 
the thing causing the injury, although not danger¬ 
ous to travel, is a nuisance attractive to children.**® 

On the other hand, it has been held by some au¬ 
thorities that the rule of municipal nonliability for 
failure to make or enforce ordinances regulating 
the use of streets is applicable even where the use 
complained of constitutes a public nuisance.^0 In 
any event the liability for failure to abate a nui¬ 
sance is enforced only in favor of those who are in¬ 
jured while in the use of the highway as such, and 
is not extended to those who are on private prop¬ 
erty when injured, notwithstanding the injury may 
have occurred from a cause which also endangered 
travelers on the highway nor is a municipality 
bound to remove a nuisance on the street itself un¬ 
less it interferes with travel on the street.^^ 

In some jurisdictions, the rule has been laid down 
that a municipality having the power to pass ordi¬ 
nances for the preservation of the public health and 
the prevention or abatement of nuisances is under 
a duty in that regard where the acts are nuisances, 
and that such conduct in the public highways as 
amounts to a nuisance will render the municipality 
liable if it does not exercise ordinary diligence to 
prevent it;^^ but that, where the police commis¬ 


sioners of the municipality are independent state 
ofiicers, and alone have control of the police, the 
municipality, while it may enact proper ordinances 
for the prevention and removal of nuisances in the 
street, has no power to enforce them, and is not lia¬ 
ble for failure to do so.®^ 

Coasting. The doctrine of the exemption of a 
municipal corporation from liability for injuries 
resulting from the unlawful or improper use of its 
streets and sidewalks, on the theory that the failure 
to enact or enforce ordinances in the nonperform¬ 
ance of a governmental duty, applies in most juris¬ 
dictions to injuries caused by the use of a street or 
sidewalk for “coasting,”®^ especially where such use 
of the street does not under the particular circum¬ 
stances constitute a public nuisance.^^ It has been 
held that, where a city sets aside and barricades a 
street for the use of its citizens for coasting, it ex¬ 
ercises a governmental and not a proprietary func¬ 
tion as regards liability for injury to one coasting 
on the street,®^ but liability may be imposed where a 
nuisance is permitted to exist in the coasting area.^^ 

§ 801. Care and Condition of Streets and 
Other Public Ways 

As discussed infra § 802, a municipality is re¬ 
quired to exercise reasonable care to maintain its 
streets in a reasonably safe condition. The deter¬ 
mination of reasonable care is discussed infra § 
803. 

Examine Pocket F^rts for later cases. 

§ 802. -Rule of Reasonable Care 

A municipal corporation la required to exercise ordi¬ 
nary or reasonable care to maintain Its streets and side¬ 
walks In a reasonably safe condition for travel by those 
using them in a proper manner and with due care* 


47. N.C.—Wall V. City of Asheville, 
13 S.E.2d 260. 219 N.C. 163. 

43 C.J. p 997 note 15. 

Municipal liability for nuisances sren- 
erally see supra S 770. 

Bajds of dootxiae 

The doctrine of the liability of a 
municipality for failure to abate a 
nuisance in or near a public street 
arises out of the rule enforced in 
those Jurisdictions that a municipal 
corporation is bound to keep its 
streets and sidewalks in a reasonably 
safe condition, and that failure to 
perform this duty constitutes a 
breach of ministerial duty and the 
liability does not rest on a failure 
to perform the Judicial duty of abat¬ 
ing: & nuisance.—^Dalton v. Wilson, 

44 fi.B. 830. 118 Ga. 100, 98 Am.S.R. 
101—^Head v. City Council of Au¬ 
gusta. 169 B.EL 48, 46 Ga.App. 705. 


48. N.Y.—Landau v. New York. 72 
N.E. 631, 180 N.Y. 48, 105 Am.S.R. 
709. 

43 C.jr. p 997 note 16. 

License or permit from munloipallty 
see supra S 799. 

49. Ill.—^Brownell v. Antioch, 216 Ill. 
App. 404. 

43 C.J. p 997 note 17. 

50. Pa.—Morristown v. Fitzpatrick, 
94 Pa. 121, 89 Am.R. 771. 

48 C.J. p 997 note 18. 

51. Ohio.—Kocher v. City of Barber¬ 
ton, 42 N.E.2d 977, 140 Ohio St. 
240. 

43 O.J. p 997 note 19. 

sa. Pa.—^Malas ▼. Coatesville, 28 Pa. 
Dlst. 263. 

48 C.J. p 998 note 20. 
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53. Md.—Hagerstown v. Klotz. 49 A. 
886, 93 Md. 437, 86 Am.S.Il. 437, 
54 L.R.A. 940. 

43 C.J. p 998 note 21. 

54. Md.—Gutowski v. Baltimore 
City, 96 A. 630, 127 Md. 602. 

48 C.J. p 998 note 22. 

55. Conn.—^Bagni v. City of Bristol, 
14 A.2d 716, 127 Conn. 38. 

48 C.J. p 998 note 24. 

56. Iowa.—Harris v. Dos Moines, 
209 N.W. 464, 202 Iowa 53. 46 A.L. 
R. 1429. 

43 CJ. p 998 note 26. 

67. Ohio.—City of Mingo Junction 
V. Shellne, 196 N.E. 897. 180 Ohio 
St 84. 

sa Ohio.—-Devine v. City of Cin¬ 
cinnati, 40 N.E.2d 176, 68 Ohio App. 
24L 
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The liability of a municipal corporation for in¬ 
juries from defects or obstructions in its streets or¬ 
dinarily is for negligence, and for negligence 


only;59 jt is not an insurer of the safety of travel¬ 
ers, nor is it required to keep its streets absolutely 
safe,^o and it is not liable for consequences arising 


59. Cal.—^Brooks v. City of Monte¬ 
rey, 2d0 P. 540, 106 Cal.App. 649. 
Iowa.—Corpus juris auoted la., Bird 
V. City of Keokuk, 284 N.W. 438, 
’ 43d, 326 Iowa 466. 

Ky.—^Piechter v. City of Corbin, 71 
S.W.2d 423, 264 Ky. 178. 

Mass.—Mulvaney v. City of Wor¬ 
cester, 199 N.E. 405, 293 Mass. 
32. 

Mo.—^Kecn v. City of St. Louis, App., 
189 S.W.2d 139. 

N.C.—Gordon v. City of New York, 
239 N.Y.S. 284, 228 App.Dlv. 103— 
Corpus juris quoted In Walker v. 
Town of Wilson, 21 S.K2d 817, 818, 
222 N.C. 66—Corpus Juris cited In 
Gettys V. Town of Marlon, 10 S.E. 
2d 799, 801, 218 N.C. 266—Mark¬ 
ham V. Duke Land & Improvement 
Co., 158 S.E. 862, 20l N.C. 117. 

Okl.—^Ballard v. Manhattan Const. 
Co., 98 P.2d 1112, 186 Okl. 606— 
Corpus Juris quoted In City of Ada 
V. Burrow, 42 P.2d 111, 112, 171 
Okl.. 142. 

Tex.—Sterliner v. Community Natural 
Gas Co., Civ.App., 105 S.W.2d 776. 
43 C.J. p 998 note 27. 

Liability for nuisance see supra SS 
781-783. 

No liability unless mnnlolpallty 
failed In duty 

N.C.—^Love V. City of Asheville, 187 
S.E. 562, 210 N.C. 476. 

Statutory liability 

(1) Under statutes authorising re¬ 
covery from municipality for injuries 
caused by defects of highway, the 
only test of municipality’s liability 
is that highways shall be constructed 
and maintained so os to ue reason¬ 
ably safe and convenient for trave¬ 
lers In view ol circumsuLnces, regard¬ 
less of cause of defect, and liability 
does not depend on negligence.— 
Wells V. City of Augusta, 196 A. 638, 
136 Me. 314. 

(2) When the statute authorises 
recovery of damages by persons in¬ 
jured by reason of the insulllclency 
or want of repair of a highway, it 
has been hold that the test of lia¬ 
bility is not the negligenee of the 
municipality, but whether the high¬ 
way la insulhcient within the mean¬ 
ing of the statute.—^Padden v. Mil¬ 
waukee, 181 N.W. 209, 173 Wis. 284. 

(3) Statutory liability generally 
see supra S 783. 

00. U.S.—Jones v. City of Columbus, 
C.C.A.M1S8., 134 F.2d 464. 

Ala.—City of Birmingham v. Coe, 
20 So.2d 110, 31 Ala.App. 638, cer¬ 
tiorari denied 20 So.2d 118, 246 
Ala. 281. 

Arls.—City of Phoenix v. Mayfield. 20 
P.2d 296, 41 Aria. 687. 

Cal.-^eorge v. City of Los Angeles. 
79 P.M 728, 11 Cal.2d 803-W3iltingl 


V. National City. 69 P.2d 990, 9 Cal. 
2d 163—^Rodkey v. City of Escon¬ 
dido, 67 P.2d 1053, 8 Cal.2d 685— 
Nicholson v. City of Los Angeles, 
54 P.2d 725, 5 Cal.2d 361—Belcher 
v. City and County of San Fran¬ 
cisco. 168 P.2d 996. 69 Cal.App 2d 
457—^Wilkes v. City and County of 
San Francisco, 112 P.2d 759, 44 
Cal.App.2d 393—Sischo v. City of 
Los Banos, 80 P2d 116, 26 Cal. 
App.2d 612, rehearing denied 80 
P.2d 1020, 26 Cal.App.2d 642—Ho¬ 
ward V. City of Fresno. 70 P.2d 
602, 22 Cal.App.2d 41. 

Conn.—Older v. Town of Old Lyme, 
199 A. 434, 124 Conn. 283. 

D.C.-^Dlstrict of Columbia v. Wil¬ 
liams, Mun.App., 46 A.2d 111. 

—City of Tallahassee v. Coles, 
4 So.2d 874, 148 Fla. 606—City of 
St. Petersburg v. Roach, 4 So.2d 
367. 148 Fla. 816. 

Ill—Storen v. City of Chicago, 27 
N.E.2d 63, 373 Ill. 630—Bybee v. 
City of Collinsville, 75 N.E 2d 66, 
332 111.App. 353—Thien v. City of 
Belleville, 73 NE2d 453. 331 Ill. 
App. 337—Rehnbloom v. City of 
Berwyn, 68 N.B.2d 479, 329 Ill.App. 
327—^Brown v. City of Streator, 59 
N.E.2d 388, 324 IlLApp. 659—Kaz- 
nowski V. City of La Salle, 48 N.E. 
2d 862, 316 Ill.App. 115—White 
V. City of Belleville, 1 N.E.2d 790, 
348 iJl.App. 322, reversed on other 
gi-ounds 5 N.E.2d 215, 364 Ill. 677, 
conformed to 9 N.E.Sd 68, 290 Ill. 
App, 616. 

Ind.—City of Indianapolis v. Rey- 
nold.M, 39 N.E.2d 788, 111 Ind.App. 
601—Ewald V. City of South Bend, 
12 N.E.2d 995, 104 Ind.App. 679— 
Johnson v. City of Evansville, 180 
N.E. 600, 96 Ind.App. 417, followed 
in 180 N.E. 603, 95 Ind.App. 710. 

Iowa.—^Humphrey v. City of Des 
Moines, 20 N.W.2d 25, 236 Iowa 
800—^Russell v. Sioux City, 290 
N.W. 708, 227 Iowa 1302—Corpus 
Juris quoted ia Bird v. City of 
Keokuk, 284 N.W. 438, 439, 226 
Iowa 466—^Thomas v. City of Fort 
Madison, 281 N.W. 748, 225 Iowa 
822—Staples v. City of Spencer, 
271 N.W. 200, 222 Iowa 1241— 
Abraham v. Sioux City, 250 N.W. 
461, 218 Iowa 1068—^Howard v. 
City of Waterloo. 221 N.W. 812, 
206 Iowa 1109. 

Kan.—Pierce v. Jilka, 181 P.2d 330, 
163 Kan. 232—^Blankenship v. Kan¬ 
sas City. 185 P.2d 688, 166 Kan. 
607—^Taggart v. ICansas City, 134 
P.2d 417, 156 Kan. 478. 

Ky.—City of Louisville v. Verst, 213 
S.W.2d 617, 808 Ky. 46—Pflester’s 
Adm'r v. Jones, 163 S.W.2d 304. 

. 291 Ky. 161—Kniffley v. Reid, 162 
S.W.2d 616, 287 Ky. 212—McNeal 
V. City of Louisville, 161 S.W.2d 

US 


749, 287 Ky. 83—^Weppner v. City 
of Louisville, 107 S.W.2d 1057, 269 
Ky. 528—City of Louisville v. 
Moore, 102 S.W.2d 989, 267 Ky. 
536—City of Louisville v. Redmon, 
96 S.W.2d 866, 265 Ky. 300—City of 
Bowling Green v. Ford, 92 S.W.2d 
744, 263 Ky. 623—^Wlgglnton’s 

Adm’r v. Louisville Ry. Co., 76 
S.W.2d 1046, 256 Ky. 287—Fiechter 
V. City of Corbin, 71 S.W.2d 423, 
264 Ky. 178—City of Dayton v. 
Fox, 70 S.W.2d 961, 254 Ky. 61— 
City of Ludlow v. Albers, 69 S.W. 
3d 1051, 253 Ky. 625—City of 
Paducah v. Konkle, 33 S.W.2d 608, 
236 Kv 582. 

La.—Stoflers v. City of Baton Rouge, 
App., 16 So.2d 550—McGurk v. City 
of Shreveport, App., 2 So.2d 687— 
Fallln V. Town of Jonesboro, App., 
2 So 2d 516—^Llnxwller v. City of 
Shreveport, App., 161 So. 81. 

Md.—^Leonard v. Lee, 62 A.2d 259— 
East Coast Freight Lines v. Mayor 
and City Council of Baltimore, 68 
A.2d 290—Mayor and Council of 
City of Cumberland v. Turney, 9 
A.2d 561, 177 Md. 297—Mayor and 
City Council of Baltimore v. 
Thompson. 189 A. 822, 171 Md. 
460. 

Mass.—Johnson v. Town of Orange, 
69 N.E.3d 587, 820 Mass. 336. 

Mich.—Rivard v. Bay City, 272 N.W. 
690, 279 Mich. 317—Rex v. Village 
of Lochmoor, 255 N.W. 748, 268 
Mich. 159. 

Minn.—^Baker v. City of South St. 
Paul, 270 N.W. 154, 198 Minn. 
437. 

Miss.—^Warren v. City of Tupelo, 194 
So. 293, 187 Miss. 816—Standard 
Oil Co. V. Decell, 166 So. 379, 176 
Miss. 251. 

Mo.—Dowell V. City of Hannibal, 210 
S.W.2d 4, 367 Mo. 525—Luettecke 
V. City of St. Louis, 140 S.W.2d 45, 
346 Mo. 168—Hunt v. Kansas City, 
131 S.W.2d 614, 345 Mo. 108—Tay¬ 
lor v. Kansas City, 112 S.W.2d 562, 
342 Mo. 109—^Barrett v. Town of 
Canton, 93 S.W.2d 927, 338 Mo. 
1082—^Nimmo v. Perkinson Bros. 
Const Co., 85 S.W.2d 98—^Keen v. 
City of St Louis, App., 189 S,W.2d 
139—^Lithegner v. City of St. Louis, 
App., 125 S.W.2d 925—^Fath v. City 
of Cape Girardeau, App., 115 S.W. 
2d 75. 

Mont—Gilllgan v. City of Butte, 166 
P.2d 797, 118 Mont. 850—^Remesz 
V. City of Glasgow, 28 P.2d 468, 
96 Mont 595. 

Neb.—Gaver v. City of Columbus, 4 
N.W.2d 924, 141 Neb. 832—Hupfer 
V. City of North Platte, 279 N.W. 
168, 134 Neb. 686—Gates- v. City of 
North Platte, 254 N.W. 418, 126 

. Neb. 785. 

N.T,^-Carp v. City of New York, 24 
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from unusual or extraordinary circumstances which tain its streets and sidewalks in a reasonably safe 
could not have been foreseen,but it is required condition for travel by those using them in a prop- 
to exercise ordinary or reasonable care to main- er manner and with due care,®^ and has the duty to 


N.E.2d ISO. 281 N.T. 469—Croner 
V. Village of Monticello, 26 N.Y.S. 
2d 68p 261 App.Dlv. 860—Stierly 
V. City of BufCklo, 16 N.T.S.2d 1000. 
268 App.Dlv. 865—Larusso v. City 
of New York. 18 N.Y.S.2d 639. 267 
App.Dlv. 997, 1076. reversed on 
other srrounds 27 N.B.2d 45. 282 
N.Y. 760—^Moore v. City of Lock- 
port, 289 N.Y.S. 190, 228 App.Dlv. 
162—Gilbert v. State, 66 N.Y.S.2d 
282. 

N.C.—^Klassette v. Llgrgrett Drug Co., 
42 S.E.2d 411, 227 N.C. 858— 

Beaver v. Town of China Grove. 
22 S.B.2d 434. 222 N.C. 234—Cor¬ 
pus JUzls anoted In Walker v. 
Town of Wilson, 21 S.E.2d 817, 
818, 222 N.C. 66—Gozpus Juris 

cited lu Gettys v. Town of Marion, 
10 8.E.2d 799, 801, 218 N.C. 266— 
Bames v. Town of Wilson. 7 S.E. 
2d 359. 217 N.C 190—Watkins v. 
City of Raleigh. 200 S.E. 424. 214 
N.C. 644—Houston v. City of Mon¬ 
roe. 197 S.E. 671, 213 N.C. 788— 
Ferguson v. City of Asheville, 197 
S.E. 146, 213 N.C. 669—Haney v. 
Town of Llncolnton, 176 S.E. 578, 
207 N.a 282. 

Ohio.—Taylor v. City of Cincinnati, 
65 N.E.2d 724. 148 Ohio St. 426, 166 
AL.R. 44—Yackee v. Village of 
Napoleon, 21 N.E.2d 111, 136 Ohio 
St. 344—Stephens v. City of Akron. 
18 N.E.2d 830. 69 Ohio App. 626. 

Okl.—^Hale V. City of Cushing. 127 
P.2d 818, 191 Okl. 137—Ballard v. 
Manhattan Const Co., 98 P.2d 1112, 
186 OkL 606—OklcOioma City v. 
Cantrell. 72 P.2d 381, 181 Okl. 66— 
Corpus Juris quoted lu City of 
Ada V. Burrow, 42 P.2d 111, 112, 
171 OkL 142. 

Or.—^Preer v. City of Eugene. Ill 
P.2d 86, 166 Or. 107. 

Pa.—^Eoch V. Borough of White 
Haven, 63 A.2d 1. 360 Pa. 627— 
Harrison v. City of Pittsburgh, 44 
A 2d 273, 363 Pa. 22—Magennis v. 
City of Pittsburgh, 42 A.2d 449, 
362 Pa. 147—Davis v. Potter, 17 
A.2d 338. 340 Pa. 485—Miller v. 
CUy of Erie, 16 A.2d 37. 340 Pa. 
177—Schramm v. City of Pitts¬ 
burgh, 9 A.2d 373. 837 Pa. OS- 
Good v. City of Philadelphia. 6 
A.2d 101, 885 Pa. 13—^Dunkerton v. 
Borough of North Braddock. 198 
A. 677, 380 Pa. 89—McGJlnn v. City 
of Philadelphia, 186 A 747, 322 
Pa. 478—Rogers v. South Phila¬ 
delphia Nat. Bank. 60 A.2a 697, 
160 Pa.Super. 164—Sherman v. City 
of Pittsburgh, 39 A2d 166. 155 
Pa.Super. 660—^Rosllk v. City of 
Pittsburgh. 88 A2d 868, 156 Pa. 
Super. 160—^Hullngs v. City of 
Pittsburg. 28 A2d 369, 160 Pa. 


Super. S38-01ark ▼. City of Pitts¬ 
burg, 21 A.2d 418, 145 Pa.Super. 
566—^Thompson v. City of Phila^ 
delphla, 195 A 174. 129 Pa Super. 
174—McCarthy v. City of Pitts¬ 
burgh, 198 A. 358, 127 Pa.Super. 
399—^Hammer v. City of Phila¬ 
delphia, 158 A 659, 104 Pa.Super. 
119—^Felts V. Borough of Duryea. 
168 A 592, 104 Pa.Super. 59—Con¬ 
fer V. City of Harrisburg, 46 
Dauph.Co. 314—Daly v. Yeadon 
Borough. 81 DeLCo. 880—^McChes- 
ney v. Pennsylvania R. Co., 21 Erie 
Co. 106—^Yost V. Shamokin Bor¬ 
ough, 13 Northumb.L.J. 378—^Va- 
vasorl V. Tucker, 22 Wa8h.Co. 163. 

R. I.—Hoyt V. Allen, 181 A 411. 65 

R. I. 360. 

S. D.—^Drake v. City of Mobridge, 243 
N.W. 429. 60 S.D. 79. 

Tenn.—^Brown v. City of Chattanooga. 
174 S.W.2d 466, 180 Tenn. 284— 
City of Memphis v. McCrady, 124 

S. W.2d 248. 174 Tenn. 162—Swain 

V. City of Nashville, 92 S.W.2d 406, 
170 Tenn. 99—^Batts v. City of 
Nashville, 123 S.W.2d 1099, 22 

Tenn.App. 418—City of Clarksville 
V. Deason. 9 Tenn.App. 274. 

Tex.—Texas Co. v. Grant, 182 S.W. 
2d 996, 143 Tex. 145—City of Waco 
V. Stinnett, 180 S.W.2d 483, 142 
Tex. 648—City of Waco v. Teague, 
av.App., 168 S.W.2d 521—Daniel v. 
City of Waco, Clv.App., 132 S.W.2d 
131, error dismissed, judgment cor¬ 
rect—Sterling v. Community Nat¬ 
ural Gas Co., Civ.App., 105 S.W.2d 
776—City of Wichita Falls v. 
Crummer, Civ.App., 71 S.W.2d 683, 
error dismissed. 

Utah.—Pollan v. Salt Lake City. 176 
P.2d 111. 

Va.—City of Richmond v. McDonald, 
33 S.E.2d 186, 183 Va. 694—Chil¬ 
drens V. City of Richmond, 24 S.E. 
2d 419. 181 Va. 267—Buck v. City 
of Danville, 15 S.E.2d 31, 177 Va 
682—City of Norfolk v. Hall, 9 S. 
E.2d 866, 176 Va. 646—City of Rad¬ 
ford v. Calhoun, 181 S.E. 345, 166 
Va 24, 100 AL.R. 1378—City of 
Staunton v. Kerr, 168 S.E. 326, 160 
Va 420. 

Wash.—^Frltsche v. City of Seattle, 
116 P.2d 662, 10 Wa8h.2d 357— Cor¬ 
pus juris cited in Berglund v. 
Spokane County, 103 P.3d 355, 858, 
4 Wash,8d 309—^Kennedy v. City 
of Everett, 99 P.2d 614, 2 Wash. 
2d 650, opinion and denial of re¬ 
hearing corrected 103 P.2d 371, 4 
Wa8h.2d 729—Crowley v. City of 
Raymond, 88 P.2d 868, 198 Wash. 
432—^Edmonds v. Pacific Fmit A 
Produce Co., 18 P.2d 607, 171 Wash. 
690—Davison v. Snohomish Coun¬ 
ty, 270 P. 422. 149 Wash. 109. 

116 


Wls.—^Reynolds v. City of Ashland, 
296 N.W. 601, 237 Wls. 283. 

43 C.J. p 999 note 28. 

City is not required to do impossi¬ 
ble thing of providing against horse 
slipping on streets.—City of Paducah 
v. Konkle. 38 S.W.2d 608, 236 Ky. 
582. 

61. U.S.—Jones v. City of Columbus, 
C.C.AM1SS.. 184 F.2d 464. 

Cal.—^Nicholson v. City of Los Ange¬ 
les. 54 P.2d 725, 6 Cal.2d 361. 

111.—^Bybee v. City of Collinsville, 75 
N.E.2d 56. 832 lll.App. 858—Rehn- 
bloom V. City of Berwyn, 68 N.E. 
2d 479, 329 lll.App. 327. 

Ind.—Town of Geneva v. Mesel, 21 
N.E.2d 458. 106 Ind.App. 632. 

Iowa—Corpus Juris quoted In Bird 
v. City of Keokuk, 284 N.W. 438, 
439. 226 Iowa 456. 

Mo.—^Dowell v. City of Hannibal, 210 
S.W.2d 4, 357 Mo. 625. 

N.C.—Corpus Juris quoted In Walker 
V. Town of Wilson. 21 S.E.2d 817, 
818, 222 N.C. 66. 

Okl.—Corpus Juris quoted In City of 
Ada V. Burrow, 42 P.2d 111, 112, 
171 Okl. 142. 

R. I.—Quinn v. Stedman, 146 A 618, 
60 R.I. 153, 65 A.L.R. 376. 

S. D.—Kimball v. City of Sioux Falls. 
20 N.W.2d 878. 

Tenn.—^Forrester v. City of Nash¬ 
ville. 169 S.W.2d 860, 179 Tonn. 682. 
Tex.—Sterling v. Community Nat¬ 
ural Gas Co., Civ.App., 105 S.W.2d 
776. 

43 C.J. p 990 note 29. 

Proximate cause of injury generally 
see infra 9 839 et seq. 

XTndec all oixoamstanoes 

A city is not required to make 
sidewalk reasonably safe under all 
circumstances or to use all poHsIble 
means to make sidewalk reasonably 
safe under all circumstances, and is 
required to exercise only such ef¬ 
forts and employ such measures, to 
that end, as in view of tho circum¬ 
stances and conditions are In them¬ 
selves roasonablo.—^oto v. City of 
Hartford, 23 A.2d 868, 128 Conn. 483, 

62. U.S.—Jones v. City of Columbus, 
C.C.A.Mln8., 134 F.2d 464—Adams 
V. Pennsylvania B. Co., C.C.A.Ind., 
117 F.2a 649—^Western Auto Supply 
Agency of Los Angeles v. Phelan, 
C.C.A.Mont, 104 F.2d 86. 

Ala.—Stone v. State ex rel. Horn, 
37 So.2d 111—Glty of Birmingham 
V. Young, 22 So.2d 169, 246 Ala. 
650—City of Birmingham v. White, 
6 So.2d 464, 242 Ala. 211—City of 
Birmingham v. Monette, 1 So.2d 
1, 241 Ala. 109, 183 AL.R. 1020— 
City of Birmingham v. Wood, 197 
So. 885, 240 Ala. 188—Tarrfbnt City 
V. Dorr, Ipl So. 214, 238 Ala, 874 
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—City of Tuscaloosa v. Fair, 167 
So. 276, 232 Ala 129--Cit7 of Bir¬ 
mingham V. Coe, 20 So.2d 110, 31 
Ala.App. 538, certiorari denied 20 
So.2d 113, 246 Ala 231--Olty of 
Birmingham v. Andrewa 172 So. 
681, 27 AlaApp. 377. 

Aria—City of Phcenlx v. Mayfield, 20 
r.3d 296, 41 Ariz. 637. 

Cal.—George y. City of Los Angeles, 

. 79 P.2d 723, 11 Cal.2d 303—Rodkey 
V. City of Escondido, 67 P.2d 1053. 
8 Cal.2d 685—Belcher v. City and 
County of San Francisco, 158 P.2d 
996, 69 Cal.App.2d 457—McLaugh¬ 
lin V. City of Los Angeles, 140 P. 
2d 416, 60 Cal.App.2d 241—Wilkes 
V. City and County of San Fran¬ 
cisco, 112 P.2d 759, 44 Cal.App.2d 
893—^Arellano v. City of Burbank, 
89 P.2d 113, 13 Cal.App.2d 248— 
Sischo V. City of Los Banos, 80 
P.3d 116. 26 Cal.App.2d 642, re¬ 
hearing denied 80 P.2d 1020, 26 Cal. 
App.2d 642—Conner v. East Bay 
Municipal Utility DisL, 47 P.2d 
774, 8 Cal.App.2d 613, rehearing de¬ 
nied 48 P.2d 982, 8 Cal.App.2d 
618. 

Colo.—^Nelson v. City and County of 
Denver, 122 r.2d 252, 109 Colo. 
113—Cozpns JUzis cited In Higgins 
V. City of Boulder, 98 P.2d 996, 
105 Color. 395—'Belcaro Realty Inv. 
Co. V. Norton, 87 P.2d 1114, 103 
Colo. 485—City of Alamosa ▼. 
Johnson, 60 P.2d 1087, 99 Colo. 
134. 

Conn.—Sawicki v. Connecticut Rail¬ 
way ds Lighting Co., 80 A.2d 566, 
129 Conn. 626—Stamford Dock & 
Realty Cox;poration v. City of 
Stamford, 200 A, 343. 124 Conn. 841 
—Older V. Town of Old Lyme, 199 
A. 434, 124 Conn. 283—Lovell v. 
City of Bridgeport, 166 A. 795, 116 
Conn. 565—^Stevens v. Nellgon, 164 
A. 661, 116 Conn. 307—Mcallady 
V. City of New London, 164 A. 391, 
116 Conn. 206—Petrelll v. City of 
New Haven, 163 A. 769, 116 Conn. 
144—^Woodward v. City of Water- 
bury, 155 A. 825, 113 Conn. 457— 
Kristiansen v. City of Danbury, 
148 A. 850, 108 Conn. 653. 

D.C.—District of Columbia v. Wil¬ 
liams, Mun.App., 46 A.2d 111. 

Fla.—City of Tampa v. Easton, 198 
So. 753, 146 Fla. 188—Barth v. 
City of Miami, 1 So.2d 674, 146 
Fla. 542. 

Ga.—City of Dalton v. Joyce, 29 S. 
E.2d 112, 70 Ga.App. 557—Seymour 
V. City of Elberton, 20 S.E.2d 767, 
67 Ga.App. 426—City of Bamesville 
V. Sapplngton, 197 S.E. 342, 58 Oa. 
App. 27—City of Rome v. Hanson, 
194 S.E. 887, 67 Qa.App. 222— 
Maypr, etc., of City of Buford ▼. 
Hpdlow, 190 S.E. 197, 55 Ga-App. 
421—City of Rome v. Brinkley, 187 
S.E. 911, 54 Ga*App. 391—^Ity of 
Romp y. Gordon, 186 S.B. 439, 68 
OalAro. 686—City, of Rome v. 
Stone, 167 S.E, 835. , 46 Ga.APP. 


259—^Ellis v. Southern Grocery 
Stores, 167 S.E. 824, 46 Ga.App. 
254—City of WaycroBs v. Howard, 
157 S.E. 247, 42 Ga.App. 685—Brad- 
dy V. City of Dublin, 154 S.E. 204, 
41 GaApp. 603—^McFarland y. City 
of McCaysvllle, 148 S.E. 421, 39 
GaApp. 739—Jolly v. City of At¬ 
lanta. 141 S.E. 223, 87 GaApp. 
666 . 

Hawaii.—^Kellett v. City and County 
of Honolulu, 35 Hawaii 447. 

Idaho.—^Hendrix v. City of Twin 
Fails. 29 P.2d 862, 64 Idaho 130. 

Ill.—Storen v. City of Chicago, 27 
N.E.2d 68. 378 Ill. 680—Thien v. 
City of Belleville. 73 N.E.2d 452. 
331 llLApp. 337—^Rehnbloom v. 
City of Berwyn, 68 N.E 2d 479, 829 
I11.APP. 827—Huyler v. City of Chi¬ 
cago, 62 N.E.2d 574, 326 lll.App. 
555—Brown v. City of Streator, 69 
N.E.2d 338. 324 llLApp. 659— 

Kaznowski v. City of La Salle, 43 
N.E.2d 852, 816 llLApp. 115—Ba¬ 
ker V. Granite City, 37 N.E.2d 372, 
311 llLApp. 686—Llnneen v. City 
of Chicago. 34 N.E.2d 100, 810 Ill. 
App. 274—O'Connell v. Chicago & 
N. W. R. Co., 27 NE.2d 644, 305 
lll.App. 430—Strappelli v. City of 
Chicago, 14 N.E.2d 986. 295 lll.App. 
469, reversed on other grounds 20 
N.E.2d 48, 371 Ill. 72—^Fromme v. 
City of Girard, 14 N.E.2d 690. 295 
llLApp. 144—Trust Co. of Chicago 
v. City of Chicago, 13 N.E.2d 212, 
293 llLApp. 636—White y. City of 
Belleville, 1 N.E.2d 790. 284 Ill. 
App. 322, reversed on other 
grounds 5 N.E.2d 215, 364 Ill. 677. 
conformed to 9 N.E.2d 68, 290 Ill. 
App. 616—Budek v. City of Chi¬ 
cago, 279 llLApp. 410—Simon v. 
City of Chicago, 279 llLApp. 80— 
Blackaby y. City of Lewjstown, 
265 llLApp. 63—^Flemlng y. City of 
Chicago, 260 llLApp. 496. 

Ind.—City of Indianapolis v. Reyn¬ 
olds, 39 N.E.2d 788, 111 Ind.App. 
601—Indianapolis Water Co. v. 
Sohoenemann, 20 N.E.3d 671, 107 
Ind”.App. 308—Ewald v. City of 
South Bend, 12 N.E 3d 995, 104 
Ind.App. 679—Johnson v. City of 
Evansville. 180 N.E. 600, 96 Ind. 
App. 417, followed In 180 N.E. 608, 
95 lnd.i^p. 710—^Hudson v. City 
of Terre Haute, 164 N.E. 503, 88 
Ind. App. 454. 

Iowa.—^Humphrey v. City of Des 
Moines, 20 N.W.2d 25. 236 Iowa 800 
—Lohr v, Sioux City, 7 N.W.2d 
781, 232 Iowa 1140—Tillotson v. 
City of Davenport, 4 N.W.2d 366, 
232 Iowa 44—Corpus Juris quoted 
In Bird v. City of Keokuk, 284 N. 
W. 488, 439, 226 Iowa 466—Incor¬ 
porated Town of Huxley v. Con¬ 
way, 284 N.W. 1^6, 226 Iowa 268 
—Staples V. City of Spencer, 271 
N.W. 200, ^22 Iowa 1241—Abraham 
y. Sioux City.’250 N.W. 461. 218 
Iowa 1068—Corbin v. City of Du¬ 
buque, 224 N.W. 828, 207 Iowa 1168 

117 . 


i 802 

—^Howard t. City of Waterloo, 221 
N.W. 812, 206 Iowa 1109—Geringer 
y. Town of Marcus, 212 N.W. 366, 
203 Iowa 41. 

Kan.—Johnson y. City of Galena, 186 
P.2d 96, 163 Kan. 718—Pierce v. 
Jllka, 181 P.2d 330, 163 Kan. 282— 
Smith V. Kansas City, 146 P.2d 
660, 168 Kan. 213—Slaton v. Un¬ 
ion Electric Ry. Co., 145 P.2d 466. 
158 Kan. 182—^Blankenship v. Kan¬ 
sas City. 185 P.2d 638, 156 Kan. 
607—Taggart v. Kansas City, 134 
P.2d 417, 156 Kan. 478—Blanken¬ 
ship y. City of Caney, 87 P.2d 625, 
149 Kan. 820. 

Ky.—Pflester's Adm'r y. Jones, 168 
S.W.2d 804, 291 Ky. 151—McNeal 
v. City of Louisville, 161 S.W.2d 
749. 287 Ky. 83—Martin v. City of 
Winchester. 128 S.W.2d 643. 278 
Ky. 200—^Myers v. City of Louis¬ 
ville, 120 S.W.2d 221, 274 Ky. 764. 
119 AL.R. 837—^Weppner v. City 
of Louisville, 107 S.W.2d 1057, 269 
Ky. 528—City of Louisville v. 
Moore, 102 S.W.3d 989, 267 Ky. 
686—City of Louisville v. Redmon, 
96 S.W.2d 866, 265 Ky. 800—City 
of Bowling Green v. Ford, 92 S.W. 
2d 744, 263 Ky. 523—Fiechter v. 
City of Corbin. 71 S.W.2d 423, 254 
Ky. 178—City of Dayton v. Fox, 
70 S.W.2d 961, 254 Ky. 51—City of 
Ludlow v. Albers. 69 S.W.3d 1051, 
253 ICy. 626—City of Palntsvllle v. 
Spears, 47 S.W.2d 727, 242 Ky. 
762—City of Providence v. Hunter, 
21 S.W.2d 186, 281 Ky. 72—Wyatt 
y. City of Henderson, 800 S.W. 921, 
222 Ky. 292. 

La.—^Howard v. Great American In¬ 
demnity Co., App., 36 So.2d 881, 
decree amended, rehearing denied 
87 So.2d 468—White v. City of Al¬ 
exandria, App., 36 So.2d 810—^Dela- 
houBsaye v. City of New Ibena 
App., 83 So.2d 75—^Marshall y. City 
of Baton Rouge, App., 32 So.2d 
469—^Rodriguez v. City of Sulphur, 
App., 28 So.2d 771—^McQuillan v. 
City of New Orleans, App., 18 So. 
2d 218—^McGurk v. City of Shreve¬ 
port, App., 2 So.2d 687—^Fallin v. 
Town of Jonesboro, App., 2 So.2d 
616—Jones v. City of Baton Rouge, 
App., 191 So. 734—Clinton v. City 
of West Monroe, App., 187 So. 661, 
followed in Willis v. City of West 
Monroe, 187 So. 829, Madden v. 
City of West Monroe, 187 So. 829 
and Perrltt v. City of West Mon¬ 
roe, 187 So. 830—Aucoin v. City 
of Baton Rouge, App., 171 So. 412 
—Holbrook V. City of Monroe, 
App., 157 So. 566—MUler y. aty 
of New Orleans, App., 162 So. 141 
—^Linxwiler v. City of Shreve¬ 
port, App., 151 So. 81—Suthon v. 
City of Houma, App., 146 So. 615 
—Collins y. Lyons, 120 So. 418, 9 
La.App. 736—^Brown v. City of New 
Orleans, 7 LaApp. 611—^Barnes v. 
City of New Orleans, 4 La.App. 608. 

Md.—^Leonard y. Lee, 62 .A^2d ^9— 
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guard against such dangers as may be anticipated 
in the exercise of due care.®3 The duty of ordi¬ 
nary or reasonable care which the municipality 
owes to persons entitled to protection as travelers 
is a continuing duty,®^ which is not suspended while 
the street is being repaired.®® After the munici¬ 
pality has notice, either of the existence of defects 
or obstructions, the obligation immediately arises to 
exercise reasonable care to make the street reason¬ 
ably safe.®® It has been held, however, that the 
rule of municipal liability for obstructions in streets 
lawfully placed there by third persons is less strin¬ 
gent than when caused solely by the negligence of 
the municipality.®'^ 


§ 803. -Determination of Reasonable 

Care 

Reasonable or ordinary care under the rule requir¬ 
ing a municipality to exercise such care to maintain its 
streets in a reasonably safe condition is that degree of 
care to be expected from a reasonably prudent person 
under the same circumstances, and each case depends 
on its own surrounding circumstances. 

Reasonable or ordinary care, under the rule dis¬ 
cussed supra § 802, requiring a municipal corpora¬ 
tion to exercise such care to maintain its streets in 
a reasonably safe condition, is that degree of care 
to be expected from a reasonably prudent person 
under the same circumstances,®® and, in determin- 


safety to himself if he uses ordinary 
and usual care for his own safety.— 
Bomhoft V. City of Jefferson, Mo. 
App., 128 S.W.2d 1080. 

(4) The rule that city owes duty 
to exercise ordinary care to keep its 
streets reasonably safe for use of 
persona exercising reasonable care 
and caution has nothing to do with 
contributory or comparative negli¬ 
gence, but la measure of the city's 
duty.—^Birdsong v. City of Clarks- 
dale, supra. 

Absolute, positive, unconditional du¬ 

ty 

(1) A city owes to public absolute 
duty of keeping streets in reasonably 
safe condition for travel.—^Annino v. 
City of Utica, 11 N.13.2d 726, 276 N. 
Y. 192. 

(2) Municipality is under uncondi¬ 
tional duty to maintain public ways 
In reasonably safe condition.—Louis¬ 
ville & S. R. Go. V. Muncey, 17 S. 
W.2d 423, 229 Ky. 638. 

(3) Municipality is not under an 
absolute duty to keep the streets 
reasonably safe. 

Ky.—Wright v. Louisville & N. R. 

Co., 40 S.W.Sd'1003, 240 Ky. 73. 
Miss.—Warren v. City of Tupelo, 194 
So. 293, 187 Miss. 816—City of 
Hazlehurst v. Matthews, 176 So. 
384, 180 Miss. 42. 

(4) A municipality has a positive 
obllgratlon to exercise due care to 
keep its streets in a reasonably safe 
and suitable condition for travel.— 
Ferguson v. City of ALsheville, 197 S. 
F. 146. 218 N.C. 669. 

6a. 111.—Storeri V. City of Chicago, 
27 N.B.2d 63. 873f Ill. 530—Thlen v. 
City of Belleville, 73 N.E.2d 453, 
831 IlLApp. 337. 

Ind.—Town of Geneva Mosel, 21 
N.E.2d 468, 106 I&d.App. 632. 
Mont.-^lUlgan v. City of Butte, 166 
P.2d 797, 318 Mont SSO-^Bomesz 
V. City of Glasgow, 28 P.2d 468, 
96 Mont. 695. 

N.Y.—Carr V. City of New York, 24 
N.E.2d 130, 281 N.Y. • 469^roner 
v. Village of Monticellq, 26 N.Y.6. 
8d 63, 261 ApXKDlV.tSOO. • 


N.C.—^Klassette v. Liggett Drug Co., 
42 S.E.2d 411, 227 N.C. 368. 

Tenn.—Batts v. City of Nashville, 
123 S.W.2d 1099, 22 TenmApp. 418 
—City of Knoxville v. Hood, 97 S. 
W.2d 446. 20 Tenn.App. 220. 

43 C.J. p 1010 note 10. 

64. Ill.—Strappelll v. City of Chica¬ 
go, 14 N.E.2d 986. 295 IlLApp. 460, 
reversed on other grounds 20 N. 
E.2d 43. 371 111. 72. 

N.C.—Gasque v. City of Asheville, 
178 S.E. 848, 207 N.C. 821. 

Tex—Corpus Juris quoted In City of 
Terrell v. Howard, Civ.App., 85 S. 
W.2d 283, 289, reversed on other 
grounds, Com.App., Ill S.W.2d 692. 
43 C.J. p 1001 note 31. 

At all times 

City is bound to exercise care to 
keep its streets in condition of rea¬ 
sonable safety at all times. 

Mo.—King V. City of De Soto, App., 
89 S.W.2d 679. 

Okl.—King V. J. E. CroRble, Inc., 131 
P.2d 105, 191 Okl. 625. 

Wash.—Simmons v. Cowlits County, 
120 P.2d 479, 12 Wa8h.2d 84. 

SSii Ala.—Bessemer v. Bajuett, 103 
So. 33. 212 Ala. 202. 

Tex.—Corpus Juzis quoted In City of 
Terrell v. Howard, Clv.App., 86 S. 
W.2d 283, 289, reversed on other 
grounds, Com.App., Ill S.W.2d 692. 
Wash.—^Bullock v. King County, 36 
P.2d 609, 179 Wash. 167. 

Precautions against injury while 
making improvements sco infra S 
836. 

Temporary obstructions in course of 
repair or improvement see infra 8 

sio. . 

Street dosed. 

City's obligation to maintain 
streets and sidewalks in reasonably 
safe condition was not suspended 
during period tlmt street was in 
process of repair, unless the way was 
barricAded or otherwise closed to the 
public use.—Shuford v, City of Dal¬ 
las, 190 S.W.2d 721, 144 Tex. 34?, 
Duty suspended subject tq quaUAca- 
tloas 

(1) City’s obligation to keep street 
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and sidewalk In reasonably safe con¬ 
dition was suspended during recon¬ 
struction, repair, or improvement. 
Mass.—McCarthy v. City of Boston, 
165 N.E. 123. 266 Mass. 262. 

I Neb.—Conklin v. Lincoln Traction 
Co., 263 N.W. G74. 130 Neb. 28— 
City of Lincoln v. Calvert, 68 N. 
W. 115. 39 Neb. 305. 

(2) However, the city is protected 
from liability only as to those ob¬ 
structions or unsafe conditions as 
arc reasonably necessary for the per¬ 
formance of the virork and such as arc 
maintained only for the lime reason¬ 
ably required for making the Im¬ 
provement.—Conklin V. Lincoln Trac¬ 
tion Co., supra—City of Lincoln v. 
Calvert, supra. 

(3) Str(>ct need not be closed dur¬ 
ing construction or repair where the 
fact of such construction or repair 
is clearly apparent to tho public.— 
Cody v. City of Boston, 154 N.E. 763, 
268 Mass. 267—43 C..T. p 1069 nolo 30. 

(4) City’s liability to maintain 
way in reasonably safe condition Is 
not revived by pedestrian's lack of 
knowledge ns to ismiling reconstruc¬ 
tion work.—McCarthy v. City of Bos¬ 
ton, supra. 

(6) Whero It is not apparent that 
tho Blroet was under repair and not 
fit for travel, town having knowledge 
of work on slreot or sidewalk must 
keep way reasonably safe.—Brown v- 
Town of Winthrop, 170 N.E. 64, 270 
Mohs. 332. 

66. Ga.—City of Dalton v. Joyce, 29 
S.E.2(1 112, 70 Ga.App. 567—City of 

■ Camilla v. May, 27 fl.B.2d 777. 70 
Ga.App. 136. 

43 C.J. p 1001 note 33. 

Necessity of notice gonorally see in¬ 
fra 8 824 ot seq. 

67. Pa.—Kost V. Ashland, 84 A. 601, 
236 Po. 164, 168. 

43 C.J. p 1008 note 84. 

Liability for acts of third persons 
generally see supra 18 796-798. 

ea Ala.—City of Tuscaloosa ▼. 
Fair, 167 So. '870, 238 Ala, 189. 
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ing whether the municipal corporation is exercis¬ 
ing reasonable care in the performance of its duty 
to make and maintain its streets reasonably safe, 
each case must depend on its own surrounding cir¬ 
cumstances,®® including the locality,70 climate,7l and 
weather conditions.^® The degree of care required 


remains the same but the amount of care required 
varies with the circumstances ;73 the care must be 
reasonable and commensurate with the danger,^^ 
but in the performance of this duty the municipal¬ 
ity has a wide discretion, with which the courts will 
not interfere in the absence of gross abuse.70 


Oolo—Nelson v. City and County of 
Denver, 122 P.2d 252. 109 Colo. 113. 
Hawaii.—Kellett v. City and County 
of Honolulu, 35 Hawaii 447. 

Iowa.—^Russell v. Sioux City, 290 N. 

W. 708, 227 Iowa 1302. 

Ky.—Louisville & N. R. Co. v. Had- 
ler’s Adm'r. 106 S.W.2d 106. 269 
Ky. 115. 

Mo.—^Dowell V. City of Hannibal, 
App., 200 S.W.2d 646. reversed on 
other irrounds 210 S.W.8d 4, 867 
Mo. 525. 

N.C.—Beaver v. Town of China 
Grove. 22 .S.E.2d 434. 222 N.C. 234. 
Ohio.—Taylor v. City of Cincinnati, 
66 N.K2d 724, 143 Ohio St. 426, 155 
A.L.R. 44. 

Wash.—Berfflund v. Spolcane Coun¬ 
ty. 103 P.2d 355, 4 Waah.2d 809. 

43 C.J. p 1002 note 37 [b]. 

Same rule of care as la caae of pri¬ 
vate personji 

Generally, a municipal corporation 
Is held to same rule of care expected 
of private persons in conduct of .their 
business Involvincr like danger to 
others.—Maloney v. City of Grand 
Forks, 16 N.W.2d 769. 73 N.D. 446. 

Boles govemiag private corpora- 
tlons apply in determining whether 
city was negligent In maintenance of 
water meter boxes.—Butler v. City 
of McMinnville, 268 P. 760. 126 Or. 
56, 59 A.L.R. 381. 

69. Cal.—^Rippe V. City of Los An¬ 
gelos. 123 P.2d 47. 60 Cal.App.2d 
189. 

Colo.—City of Alamosa v. Johnson, 
60 P.2d 1087. 89 Colo. 134. 

Conn.—Cote v. City of Hartford, 28 
A.2d 868, 128 Conn. 483—Kristian¬ 
sen V. City of Danbury. 143 A. 860, 
108 Conn. 563. 

Fla.—City of St. Petersburg v. 

Roach, 4 So.2d 367. .148 Fla. 816. 
Ill.—Storen v. City of Chicago, 21 
N.B.2d 852, 300 lll.App. 574. re¬ 
versed on other grounds 27 N.B.2d 
53, 378 Ill. 630. 

Iowa.—Hoffman v. Sioux City, 290 
N.W. 62, 227 Iowa 1181—^Thomas v. 
City of Fort Madison, 281 N.W. 
748. 225 Iowa 822. 

Kan.—Gilmore v. Kansas City. 142 
P.2d 699. 157 Kan. 652. 

Mass.—Sears v. Inhabitants of Town 
of Greenfield. 192 N.B. 1. 287 Mass. 
446. 

N.C.—Gettys v. Town of, Marlon. 10 
S.B.2d 799, 218 N.C. 266—Oliver v. 
City of Raleigh. 193 S.B. 853. 212 
N.C. 466. 

Okl.—City of Stroud v. Evans, 104 P. 
2d 241, 187 OkL 350—Corpus Juris j 


quoted In City of Ada v. Burrow, 
42 P.2d HI. 112, 171 Okl. 142. 

Tex.—City of Waco v. Diamond, Com. 
App., 65 S.W.2d 272—Sterling v. 
Community Natural Gas Co.. Civ. 
App., 106 S.W.2d 776. 

Va—Buck V. City of Danville, 16 S. 

E.2d 31. 177 Va 582. 

Wash.—Corpus Juris cited in Sim¬ 
mons V. Cowlitz County, 120 P.3d 
479, 481, 12 Wash.2d 84—Corpus 
Juris dted In Berglund v. Spokane 
County, 103 P.2d 355, 359, 4 Wash. 
2d 309—Kennedy v City of Ever¬ 
ett. 99 P.2d 614, 2 Wash 2d 650, 
opinion and denial of rehearing 
corrected 103 P.2d 371. 4 Wash.2d 
729—Throckmorton v. City of Port 
Angeles, 74 P.2d 890. 193 Wash. 
180. 

48 C.J. p 1002 note 36. 

^‘Safety” and "danger,” when ap¬ 
plied to road or street which munici¬ 
pality has duty to use reasonable 
care to keep reasonably safe for use 
Of persons using reasonable care, are 
relative terms, and their meaning is 
affocted by such factors as speed and 
the direction of tralBc over them.— 
Mayor and Council of City of Cum¬ 
berland V. Turney, 9 A.2d '661. 177 
Md. 297. 

Vse by others without injury 

(1) An unsafe street or sidewalk 
la one which presents hazards'to ev¬ 
ery person using it, so that, if grreat 
majority of people use it without in¬ 
jury, although at some inconve¬ 
nience, street or sidewalk is reason¬ 
ably seife.—^Millstead v. City of New 
Orleans, La.App.. 146 So. 492. 

(2) Where sidewalk situated in a 
built-up residential section of city 
had been in substantially the same 
condition for six or eight years pre¬ 
vious to time pedestrian fell due to 
its allegedly defective condition, fact 
that no one previously had tripped 
or fallen because of the alleged de¬ 
fect was a circumstance to be con¬ 
sidered in determining whether walk 
was reasonably safe for use.—Tag¬ 
gart V. Kansas City, 184 P.2d 417, 
166 Kan. 478. 

Fact that other sidewallcs were 
perxnlttsd to xemfda iu same or simi¬ 
lar condition as one on which plain¬ 
tiff fell and 'sustained injuries was 
held no defense to city’s liability.— 
Blomgren v. City of Ottumwa, 227 
N.W. 828. 209 Iowa 9. 

Expense 

The expense of keeping a sidewalk 
in a high state of repair would be 
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I considered In determining question 
whether a city used due diligence to 
keep Its sidewalks reasonably safe 
and convenient.—Vellante v. Town 
of Watertown. 14 N.E.2d 955, 800 
Mass. 207. 

Knowledge and noldoe 

(1) Negligence in keeping side¬ 
walks safe IS determinable by what 
town knew or ought to have known 
before accident.—Quinn v. Stedman, 
146 A. 618. 60 R.L 153. 65 A.L.R. 
875. 

(8) Notice of defect or obstruction 
see infra 5S 824-884. 

TO. Colo.—City of Alamosa v. John¬ 
son, 60 P.2d 1087. 99 Colo. 134. 

71. Colo.—City of Alamosa v. John¬ 
son. supra. 

Tex.—City of Waco v. Diamond, Com. 
App.. 65 S.W.2d 272. 

79: Colo.—City of Alamosa v. John¬ 
son. 60 P.2d 1087, 99 Colo. 134. 

Md.—^East Coast Freight Lines v. 
Mayor and City Council of Balti¬ 
more, 58 A.2d 290. 

TlBlbiUty 

City, In exercise of reasonable care, 
must consider that sidewalks may be 
used at times when atmospheric con¬ 
ditions will Impede vision of pedes¬ 
trians.—Slattery v. City of Seattle, 
18 P.2d 464. 169 Wash. 144. 

73. Hawaii—Kellett v. City and 
County of Honolulu, 35 Hawaii 447. 

Iowa.—Staples v. City of Spencer, 
271 N.W. 200, 222 Iowa 1241. 

N.C.—^Beaver v. Town of China 
Grove, 22 S.E.3d 434, 222 N.C. 234. 
Wash.—^Throckmorton v. City of Port 
Angeles, 74 P.2d 890, 198 Wash. 
130—Slattery v. City of Seattle. IS 
P.2d 464, 169 Wash. 144. 

48 C.J. p 1004 note 49. 

74. Ill.—Strappelll v. City of Chica¬ 
go. 14 N.E.2d 986, 295 IllJlpp. 469, 
reversed on other grounds 20 N. 
E 2d 43, 271 HI. 73. 

N.C.—^Beaver v. Town of China 
Grove. 22 S.E.2d 434, 222 NC. 284. 
Okl.—City of Stroud v. Evans, 104 
P.2d 241, 187 OkL 350—Obzpiu Jo. 
zls quoted in City of Ada v. Bur¬ 
row. 42 P.2d 111, 112, 171 Okl. 142. 
Wash.—^Berglund v. Spokane County. 

108 P.2d 855. 4 Wash.2d 809. 

43 C.J. p 1002 note 37. 

75. N.C.—^Rollins v. Winston-Salem, 
97 S.E. 211. 176 N.a 411. 

Okl.—City of Stroud v. Evans. 104 
P.2d 241, 187 OkL 860—Corpus Ju¬ 
ris quoted, in City of Ada v. Bur¬ 
row. 42 P.2d 111, 112, 171 Okl. 142. 
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A municipality is not liable for injuries on side¬ 
walks merely because they are not constructed in 
strict conformity with an ordinance^® It has been 
held, however, that, where an ordinance directed 
the construction of a sidewalk of a specified width 
and designated material within certain limits, and 
the council permitted the construction of a walk of 
less width and of greatly inferior material, and al¬ 
lowed it to remain on the street and be used, such 
remissness in enforcing its ordinance was some evi¬ 
dence that the walk was regarded by the municipal¬ 
ity as unsafe for travcL^^ A municipality is not 
required to construct and maintain its streets in 
the safest possible manner,and need not adopt the 
very best materials in constructing its streets and 
sidewalks, but is required to use only those which 
will render the way reasonably safe.^* It is not 
required to make sidewalks level or with a uniform 
grade.^0 It has been held that a greater amount of 
care may be required where the thing which caused 
the injury was erected by the municipality than 
when erected by others.*^ 


Nwnber and extent of streets or sidewalks, and 
extent of tise. The degree of care and diligence re¬ 
quired by a city in keeping its streets and sidewalks 
in a reasonably safe condition for travel is not af¬ 
fected by the extent and number thereof,82 by the 
size of the municipality,*® or by the fact that such 
streets or walks arc in a sparsely settled part of the 
municipality and little used,8^ and it may not escape 
liability solely on the probability or expectation that 
no one not acquainted with the defects in a walk 
would pass over it,** but the location and character 
of the way and the kind and volume of traffic are 
among the circumstances to be considered in deter¬ 
mining the amount of care required.*® 

Time allowed to make repairs or remove obstruc¬ 
tions. A municipality being responsible only for 
reasonable diligence in making repairs or removing 
obstructions after it has notice of the unsafe con¬ 
dition of the street,*^ it must appear that it had 
such notice a sufficient length of time before the 
injury to afford a reasonable opportunity to act in 
the premises,** the degree of celerity required de- 


78. Ill.—Karolinsky v. Chlcaffo. 163 
llLApp. 33. 

77. Mo.—Reed v. Mexico, 76 S.W. 
53, 101 Mo.App. 166. 

78. Cal—^Belcher v. City and Coun¬ 
ty of San Francisco, 168 P.2d 996, 
69 Gal.App.Sd 467. 

79. Ala.—City of Birminaliam v. 
Monette, I So.Sd 1. 241 Ala. 109, 
183 A.L..R. 1020. 

43 C.J. p 1003 note 41. 

80. Ala.—City of Binningliam v. 
Monette, supra. 

81- Hawaii.—^Kellott v. City and 
County of Honolulu, 36 HAwail 447. 
88L N.D.—^Maloney v. City of Grand 
Forks, 16 N.W.2d 769, 73 N.D. 446. 
43 C.J. p 1003 note 43. 

83L Mo.—^Barr ▼. Kansas, 16 S.W. 

483. 105 Mo. 550. 

43 C.J. p 1003 note 44. 

84. Kan.—Clark v. South Hutchin¬ 
son. 217 p. 305, 114 Kan. 172. 

43 C.J. P 1003 note 46. 

Unopened, unimproved, or partially 
Improved streots see supra 5 787. 

85. Iowa.—^Thomas v. Brooklyp, 10 
N.W. 849, 58 Iowa 438. 

88. Ill.—Graham v. City of Ghicagro. 
178 N.K 911, 346 Ill. 638—Thlon v. 
City of Belleville, 73 M.m2d 452, 
331 Ill.App. 887—^I^nowskl v. City 
of La Salle. 48 N.]3.2d 882, 316 Ill. 
App. 115—^Fromme v. City of Gir¬ 
ard. 14 N.m2d 690, 295 IlLApp. 144. 
Md.—^East Coast l^ight Linos v. 
Mayor and City Council of Balti¬ 
more, 58 A.2d 290. 

Maas.—^Becker v. City of Boston, 72 
N.E.2d 624, 321 Mass. 230—Swen¬ 
son V. City of Boston, 67 N.SI.2d' 


909, 817 Mass. 295—Callagy v. City 
of Boston, 7 N.B.2d 423, 297 Maas. 
63. 

Pa.—^Brahm v. City of Uniontown, 40 
PfluDist & Co. 79, 8 Fay.L.J. 222, 
32 Mun.L.R. 126—Conklin y. City 
of Scranton, Com.Pl., 49 Ijack.Jur. 
63. 

Wash.—^Morehouse v. City of Ever¬ 
ett. 262 P. 157, 141 Wash. 399, 68 
A.L.R. 1463. 

43 C. J. p 1003 note 48. 

A fiTTsater amount of care Is re- 
anlzed in order to constitute ordi¬ 
nary or reasonable care in respect of 
streets that are in a populous part 
of the municipality and much trav¬ 
eled than is required as to streets in 
a remote or sparsely settled part of 
the city and but little used. 

Hawaii.—^Kollett v. City and County 
of Honolulu, 35 Hawaii 447. 

N.T.—Hooker v. Town of Hanover, 
288 N'.Y.S. 290, 247 App.Div. 628. 
Wash.—Gabriclson v. City of Seattle, 
272 P. 723, 160 Wash. 167, 63 A.L.R. 
200. affirmed 278 P. 1071, 162 Wash. 
700, 63 A.L.R. 200. 

43 CJ. p 1003 note 48 [a]. j 

87. aISm—C ity of Tuscaloosa v. Fair, 
167 So. 276, 232 AlO. 129. 

Fla.—City of Miami Beaeh v. Quinn, 
6 So.2d 593, 149 Fla. 326. 

Ga.—Mayor and Council of Buford v. 

Medley, 197 S.E. 494, 68 Ga.App. 48. 
Iowa.—Tillotson v. City of I>aven- 
port, 4 K.W.2d 366. 232 Iowa 44. 
Mo.—Barrett v. Town of Canton, 93 i 
S.W.2d 927, 338 Mo. 1082—Llthog- 
ner v. City of St. Louis, App., 125 | 
S.W.2d 925. 

Croner v. Village of Montlcello, 
26 N.Y.S.2d 63, 261 App.DiV. 360. 
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88L Cal.—^Laurenzi v. Vranizan, 155 
P.2d 633, 25 Cal.2d 806—George v. 
City of Los Angeles, 79 P.Sd 723, ll 
Cal.2d 308—^Nicholson v. City of 
Los Angeles, 64 r.2d 726, 6 Ca].2d 
861—Arrclluno v. City of Burbank, 
89 P.2d 113, 13 Oal.App.2d 248-- 
Sondstoe v. Atchison, T. & S, F. 
Ry. Co., 82 P.2d 216. 28 Cal.Anp.3d 
215—Cressey v. City of Los An¬ 
gelos, 63 P.2d 172, 10 Cal.App.2d 
745. 

Colo.—City and County of Denver v. 

Willson, 264 P. 163, 81 Colo. 134. 
Conn.—Rogers v. City of Meriden. 
146 A. 786, 109 Conn. 324, 71 A.L.R. 
749. 

Ga.—City of Bnrnosvillo v. Snpping- 
ton, 197 S.E. 342, 68 Oa.App. 27- - 
City of Romo v. Gordon, 186 S.E. 
439, 63 Qa.App. 636. 

Ill.—^Bbort V. City of Chicago, 68 N. 

E.2d 198, 324 111,App. 316. 
lowtt.—TllloLson V. City of Daven¬ 
port, 4 N.W.2d 3G6, 232 lowu 44. 
Ky.—^Itfathews v. City of Richmond. 

164 S.W.2d 968, 201 ICy. 287. 

La.—Parker v. City of Now Orleans, 
App., ] So.2d 123—Corscy v. City 
of New Orleans, App., 181 Ho. 819 
—Miller V. City of Now Orh^ans, 
App., 162 So, 141. 

Mass.—Cook V, City of Boston, 164 
N.E. 917, 266 Mass. 160, 

Minn.—Baker v. City of South St. 

Paul, 270 N.w. 164, 198 Minn. 437. 
Miss.—Dow V. Town of D’Lo, 162 So. 
474, 3 69 Miss. 240. 

Mo.—Walsh V. City of St. Louis, 142 
S.W.2d 466, 346 Mo. 671- irunt v. 
Kansas City, 13i S.W.Ud 614, 34C 
Mo. 108—(hirruthers v. City of St. 
Louis, 111 S.W.2d 32, 341 Mo. 1073 
—^Immo V. Porkinson Bros. Const. 
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pending on the attendant circumstances, such as the 
location of the street, the volume of travel over it, 
and the like.®^ Where defects in streets in territory 
annexed to a municipality exist at the time of an¬ 
nexation, the municipality has a reasonable time 
after actual or constructive notice of the defects in 
which to remedy them.®® 


§ 804. Sufficiency and Safety in General 

Streets and sidewalks should be reasonably safe 
for the usual and ordinary modes of travel by night as 
well as by day. 

Streets and sidewalks should be reasonably safe 
for the usual and ordinary modes of travel®^ by 
night as well as by day,®® but need not be safe for 


Co.. 85 S.W.2d 98—Moses v. Kan¬ 
sas City Public Ser\'ice Co., 188 S. 
W.2d 538, 239 Mo.App. 361—Keen 

V. City of St. Louis, App., 189 S. 

W. 2d 139—Llthesner v. City of St. 
Louis, App., 125 S.W.Sd 925. 

Ohio.—^Kercher v. City of Conneaut. 

65 N.E.2d 272. 76 Ohio App. 491— 
Corbin v. City of Cleveland, 57 N. 
E.2d 427, 74 Ohio App. 199, affirmed 

66 N.E.2d 214, 144 Ohio St 32, 164 
A.L.K. 874. 

Pa.—^Hullngrs v. City of Pittsburgh, 
28 A2d 359, 150 Pa.Super. 338— 
Vavasorl v. Tucker, Com.Pl., 22 
Wash.Co. 163. 

S D.—-Williams v. Wessington Tp., 
14 N.W.2d 493. 70 S.D. 76. 

Tex.—^Hanks v. City of Port Arthur, 
48 S.W.2d 944, 121 Tex. 202, 83 
A.L.R. 278—^Edgeworth v. City of 
Pelly, C1V.APP.. 173 S.W.2d 254. 

43 C.J. p 1004 note 51. 

89. Kan.—^Loftln v. City of Kansas 
City, 190 P.2d 378. 164 Kan. 412. 

La.—Tiller v. City of Monroe, 6 La. 
App. 478. 

Nev.—Coxpus Jnxls oltad in City of 
Las Vegas v. Schultz. 88 P.2d 1040. 
1043, 59 Nev. 1. 

43 C.J. p 1004 note 62. 

90. Ala.—Oorpns Juris dted In 
City of Decatur v. Gilliam, 183 So. 
26. 26, 222 Ala. 377. 

43 aj. p 1004 note 53. 

91. n.S.—Jones V. City of Columbus, 
Miss., C.C.A.M1SS., 134 F.2d 464. 

Ala.—City of Birmingham v. Martin, 
153 So. 235, 223 Ala. 318. 

Cal.—Sischo v. City of Los Banos, 
80 P.2d 116, 26 Cal.App.2d 642. re¬ 
hearing denied 80 P.2d 1020, 26 Cal. 
App.2d 642. 

Ga.—City of Camilla v. May, 27 S.E. 
2d 777, 70 Ga.App. 136—^McMahen 
v. Nashville, C. & St L. By. Co., 23 
S.E.2d 81, 68 Ga.App. 397—Gold¬ 
man V. Clisby, 8 S.E.2d 701, >62 Ga. 
App. 616—^Harris v. City of Rome, 
200 S.B. 337, 69 Ga.App. 279—City 
of Rome V. Hanson, 199 S.E. 329, 
68 Ga.ApPi 617—City of Barnesville 
V. Sapplngton, 197 S.E. 342, 58 Ga. 
App. 27—City of Rome v. Hanson, 
194 S.E. 887, 57 GaApp. 222—City 
of Roma V. Brinkley, 187 S.E. 911. 
64 Ga.App. 391—City of Silvertown 
V. Haroourt, 179 S.B. 772, 51 Ga. 
App. 160. 

Ill.—Storen v. City of Chicago, 27 
N.E.2d 63, 873 Ill. 630—Thien v. 
City of Belleville, 73 'N.E.2d 462, 
881 Ill.App. 387—Simpson v. City 
of Chicago, 58 N.E.2d 321, 824 111. 


App. 628—^Kaznowski v. City of La 
Salle, 43 N.E.2d 852, 316 IlLApp. 
115. 

Ind.—City of Whiting v. Grlndle, 69 
N.E.2d 360, 115 Ind App. 407—Clap- 
ham V. City of Huntington, 32 N. 
E.2d 118, 109 Ind.App. 244—^Town 
of Geneva v. Mesel, 21 N.R2d 458, 
106 Ind.App. 632. 

Iowa.—Thomas v. City of Port Mad¬ 
ison, 281 N.W. 748, 225 Iowa 822. 

Kan.—^Blankenship v. Kansas City. 
135 P.2d 638, 166 Kan. 607—Cox v. 
City of Coffeyville, 110 P.2d 772, 
153 Kan. 392. 

Ky.—City of Covingrton v. Keal, 133 
S.W.2d 49, 280 Ky. 237, 126 A.L.R. 
906—^Hale v. City of Louisville, 
116 S.W.2d 656. 273 Ky. 861—Cris¬ 
well V. City of Jackson, 77 S.W.2d 
622, 257 Ky. 222—City of Paducah 
V. Konkle, 83 S.W.2d 608, 236 Ky. 
582. 

Mias.—Birdsong v. City of Clarks- 
daJe, 8 So 2d 827, 191 Miss. 632. 

Mo.—^Fadem v. City of St. Louis, 
App., 99 S.W.2d 611. 

Neb.—Conklin v. Lincoln Traction 
Co., 263 N.W. 674, 130 Neb. 28. 

N.T.—Green v. City of Mechanic- 
vllle, 199 N.E. 26, 269 N.Y. 117, 
102 A.L.R. 673—Gilbert v. State, 56 
N.T.S.2d 232. 

N.C.—Oliver v. City of Raleigh, 193 
S.E. 868, 212 N.C. 465. 

N.D.—^Maloney v. City of Grand 
Forks, 15 N.W.2d 769, 73 N.D. 446. 

Ohio.—^Taylor v. City of Cincinnati, 
65 N.E.2d 724, 143 Ohio St. 426, 
155 AL.R. 44—^Tillman v. City of 
Toledo, 167 N.S. 120, 23 Ohio App. 
442. 

Okl.—Oklahoma City v. Baker, 156 
P.2d 612, 395 Okl. 238—City of Tul¬ 
sa V. Macura, 100 P.2d 269, 186 
OkL 674—City of Ada v. Criswell, 
94 P.2d 838, 185 Okl. 517—Oklaho¬ 
ma City V. Burns, 50 P.2d 1101, 174 
Okl. 512. 

Tenn.—Swain v. City of Nashville, 
92 S.W.2d 406, 170 Tenn. 99—City 
of Nashville v. Brown, 167 S.W.2d 
612, 26 Tenn.App. 340—City of 

Knoxville v. Baker, 160 S.W.2d 224, 
26 Tenn.App. 36. 

UUh.—Pollan V. Salt Lake City, 176 
P.2d 111. 

Va.—City of Richmond v. McDon¬ 
ald, 33 S.E.3d 186, 183 Va. 694. 

Wash.—Throckmorton v. City of Port 
Angeles, 74 P.2d 890, 193 Wash. 
130. 

W.Va.—Patton v. City of Grafton, 
180 S.E. 267, 116 W.Va. 81L 

43 C.J. P 1004 note 64. 
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Safety for use by motor vehicles 
see Motor Vehicles S§ 168 et seq. 
ZA.wfnl use 

A street which la reasonably safe 
for lawful use and which can be 
made to cause harm only by violation 
of law is required to be considered 
as reasonably safe for travel in the 
usual manner, and a municipality 
that so constructs a street has dis¬ 
charged duty imposed on it by stat¬ 
ute; where street is so constructed 
as to be reasonably safe for travel in 
ordinary mode, city is not liable for 
damage resulting through unlawful 
act of an Independent human agent 
while using the street.—^Mossman v. 
City of ClnclDDati, Ohio App., 84 N. 
E.2d 246. 
zmlsaaos 

Under statute requiring streets to 
be kept in repair and ftee firom nui¬ 
sance, negligence is mvolved and 
may consist in failure of city to keep 
street in reasonably safe condition 
for travel in ordinary modes, in 
which case a nuisance exists.— 
Kercher v. City of Conneaut, 65 N.B. 
2d 272, 76 Ohio App. 491. 

Coasting on eied Is ordinary mode 
of travel, in absence of restricting 
ordinance.—City of Girard v. Smrek, 
3 N.E.2d 560, 52 Ohio App. 135. 

92 . Ala.—City of Birmingham v. 

Young, 22 So.2d 169. 246 Ala. 660. 
Ga.—^Belcher v. City of Atlanta, 81 
S.E2d 612. 71 Ga.App. 695—City 
of Camilla v. May, 27 S.E.2d 777, 70 
Ga.App. 136—^McMahen v. Nash¬ 
ville, a & St. L. Ry. Co., 23 S.E.2d 
81. 68 Ga.App. 397—^Mayor and 
Council of Buford v. Medley, 197 
S.E. 494, 58 GaApp. 48—City of 
Rome V. Brinkley, 187 SE. 911, 64 
Ga.App. 891—^Butler v. City of At¬ 
lanta. 170 S.E. 539, 47 Ga.App. 341 
—City of Rome v. Stone, 167 S.E. 
325, 46 GraApp. 269. 

La.—Cato V. City of New Orleans, 
App., 4 So.2d 460. 

Miss.—^Birdsong v. City of Clarks- 
dale, 3 So.3d 827, 191 Miss. 632. 
N.D.—^Maloney v. City of Grand 
Forks, 16 N.W.2d 769. 73 N.D. 446. 
Pa.—^Rosllk V. City of Pittsburgh, 88 
A.2d 363, 155 Pa.Super. 160—^Amey 
V. City of Scranton, 193 A 278, 127 
Pa.Super. 248—^McChesney v. Penn¬ 
sylvania R. Co., 21 Erie Co. 106. 
Tenn.—City of Nashville v. Brown, 
167 S.W.2d 612, 25 Tenn.App. 340. 
Tex.—Sitas v. City of San Angelo, 
01v.App., 177 S.W.2d 86, affirmed 
183 S.W.2d 417, 148 Tex. 164. 
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unusual or extraordinary use or contingencies, 
although it has been held in some cases that the 
mode of use is immaterial if such use is lawful and 
does not constitute contributory negligence.®^ The 
duty to use reasonable care to keep the streets in 
safe condition for ordinary travel applies to the use 
of the streets by persons laboring under physical 
disabilities®® or by intoxicated persons,®® but no 
higher degree of care is required as to such per¬ 
sons,® 7 and, of course, such infirmities are to be 
considered in determining the question of contribu¬ 
tory negligence, as discussed infra § 849. A mu¬ 
nicipality is not required to keep its walks in such 
perfect condition that a pedestrian using a cane or 
crutch will be in no danger of putting it into a 
crack or hole, when the walk is in a reasonably 
safe condition for pedestrians generally.®® 

Safety for children. The duty of a municipality 
to exercise reasonable care to keep its streets in a 
safe condition for ordinary travel applies to the use 
of such streets by children as well as by adults.®® 
A city is under no greater duty toward children 
than toward adults,^ although, in the case of chil¬ 
dren, reasonable care may require the exercise of 
greater diligence,® but a ruling that anything that is 
not safe for children is unlawful is erroneous.® 

Bicycles. Bicycle riders are entitled to the same 


protection as the drivers of other vehicles,^ but the 
municipality need not exercise greater care for bi¬ 
cyclists than for other travelers.® So a municipal¬ 
ity will be liable for injuries sustained by a bicycle 
rider on a street or walk which is not reasonably 
safe for use by ordinary vehicles in the one case or 
by pedestrians in the other;® but if reasonably suf¬ 
ficient for such uses there will be no liability merely 
because they are not safe for bicycles.7 Where, 
however, the municipality maintains a bicycle path, 
the duty of keeping it in a reasonably safe condition 
for the use of bicycles follows, and, having invited 
such use of the particular way, the municipality 
may not relieve itself of liability by the fact that 
other parts of the street were safe.® 

Runaway or unmanageable horses. The munici¬ 
pality is not bound to keep its streets in such con¬ 
dition that a traveler thereon may safely run his 
horses at a furious rate of speed, or drive unman¬ 
ageable horses;® neither is it bound to keep its. 
streets in such condition that damage may not be 
caused thereon by or to runaway horses or horses 
beyond control.^® 

Safety of particular parts of street. A munici¬ 
pality is only required to maintain the respective 
portions of its streets in reasonably safe condition 
for the purposes to which they are respectively de- 


Utah.—Pollan v. Salt Lake City, 176 
P.2d 111. 

Va.—City of Richmond v. McDonald, 
88 S.E}.2d 186, 183 Va. 694. 

W.Va.—Thompson v. City of Charles¬ 
ton, 191 S.R 547. 118 W.Va. 391. 

43 C.J. P 1005 note 55. 
tmnsaal weather 

The liability of a city whose duty 
it is to keep streete or sidewalks in 
a reasonably safe condition and free 
from obstruction is not limited to or¬ 
dinary conditions as to time of day 
or weather, but it owes a duty to a 
person traveliner in unusual weather, 
both in daytime and nighttime.—Si- 
tas V. City of San Angelo, Clv.App., 
177 S.W.2d 85. affirmed 183 S.W.2d 
417, 143 Tex. 164. 

93. N.T.—Gilbert v. State. 56 N.T. 
S.2d 233. 

Pa.—Vajda v. City of Duquesne, Com. 

PL. 88 Plttsb.Leg.J. 601. 

48 C.J. p 1006 note 66. 

Boiler skatiDor 

Streets must be kept in reasonably 
safe condition for ordinary use with¬ 
out necessity, however, of foreseeing 
or forestalling injuries to children 
on roller skates resulting from con¬ 
dition of street surface.—^Halpln v. 
New York Rys. Corporation, 294 N. 
Y.S. 946, 260 App.Dlv. 618. affirmed 
12 N.B.2d 568, 276 N.Y. 646--48 CJ. 
p 1005 note 66 [a]. 


9ft. Tex.—Austin v. Schlegel, Civ. 

App., 228 S.W. 291. 

43 C.J. p 1005 note 67. 

9& Mo.—^Lowis V. Independence, 54 
Mo. App. 183. 

43 C.J. p 1005 note 68. 

96. Ky.—Covington v. Lee, 89 S.W. 
493, 28 Ky.L. 493, 2 L.R.A.,N.S., 481. 

43 C.J. p 1006 note 59. 

97. Mo,—^Hestand v. Hamlin, 262 S. 
W. 396. 218 Mo.App. 122. 

43 C.J. p 1005 note 60. 

98. Mo.—-Wilkorson v. Sedalla, App., 
206 S.W. 877. 

48 C.J. p 1005 note 62. 

99- Ky.—City of Paducah v. Konkle, 
38 S.W.2d 608, 236 Ky. 582—^Ity of 
Pineville v. Lawson, 9 S.W.2d 617, 
226 Ky. 642. 

Minn.—Schmlt v. Village of Cold 
Spring, 13 N.W.2d 882, 216 Minn. 
465, 164 A L.R. 1325. 

Mont.—Gllligan v. City of Butte, 166 
P,2d 797, 118 Mont. 360. 

43 C.J. P 1005 note 64. 

Care required of. children see infra 6 
849. 

Children playing in street see infra 
S 846. 

Attractive nnlsanoe doctrine is in¬ 
applicable as child is not trespasser 
on street.—^Bloomquisl v. City of La 
Grande^ 251 P. 252» 120 Or. 19. 
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L Miss.—^Maxedon v. City of Cor¬ 
inth, 124 So. 795, 165 Mlss. 688. 

2, Ky.—Gnau v. Ackerman, 179 S.W. 
217, 166 Ky. 258. 

43 C.J. p 1006 note 65. 

3. Mich.—Shlppy v. Au Sable, 32 N. 
W. 741, 65 Mich. 494. 

di Ohio.—^Kerbher v. City of Con- 
neaut, 66 N.E.2d 272, 76 Ohio App. 
491. 

43 C.J. p 1006 note 67. 

6. R.I.—^Patalano v. Cray, 139 A. 
471, 49 R.I. 15. 

43 C.J. p 1006 note 68. 
a Wia.—^Le May v. City of Oconto, 
281 N.W. 688, 229 Wis. 65. 118 A. 
L.R. 1019. 

43 C.J. p 1006 note 70. 

7. Ala.—^Hill V, Reaves, 139 So. 263, 
224 Ala. 205. 

43 C.J. p 1006 note 70. 

a Wash.—^Prather v. Spokane, 70 P. 
65, 29 Wash. 649. 92 Azn.S.K. 928. 
69 L.R.A. 846. 

9. Okl.—Talliaferro v. Atchison, 
etc.. R. Co., 160 P. 69, 61 Okl. 27. 
43 C.J. p 1006 note 72. 

la Ky.—Harrodsburg v. Abram, 127 
S.W. 768, 138 Ky. 167, 29 Ii.R.A.,N. 
S.. 199. 

48 C.J. p 1006 note 78. 
l*roxlmate cause of injury see infra 
86 839 et Beq, 
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vottdM The portions of the street devoted to the 
use of pedestrians, such as sidewalks and cross¬ 
walks, have been held to require greater care and 
attention by the municipality than the part of the 
street used for vehicular traffic,^* and it has been 
held that a municipality need not exercise as much 
care to make crosswalks safe as in the case of side¬ 
walks,but the duty of the municipality to keep the 
streets safe for pedestrians is not limited to the por¬ 
tions of the street most commonly used by pedes- 
trians.1^ The driveway must be kept in such a state 
of repair as to be reasonably safe for horses and ve¬ 
hicles, but not necessarily for pedestrians,but, if 
a municipality has impliedly designated a particular 
portion of such driveway for the use of pedestrians, 
it is bound to exercise reasonable care to keep such 
portion in reasonably safe condition for such use,^® 
and where a municipality has by its action tempo¬ 
rarily blocked travel on a sidewalk, it is bound to 


anticipate that pedestrians will use the carriageway, 
and govern itself accordingly.^^ Conversely, while 
sidewalks must be kept in a reasonably safe condi¬ 
tion for the use of pedestrians, the municipality is 
not bound to keep them fit for the use of vehicles 
also,i® and the fact that sidewalks have been used 
by vehicles for many years with the acquiescence of 
the municipality will not render it liable for inju¬ 
ries to drivers because the sidewalks are not in a 
safe condition for vehicles.^® 

§ 805. Width of Street or Sidewalk and Dan¬ 
gers outside Traveled Way 

A municipal corporation Is not bound to put all parta 
of Its streets In condition for traveU but It Is bound to 
keep such parts of the streets as it opens and puts In 
condition for travel In reasonably safe condition for such 
use; and. If the whole street has been opened for travel, 
the entire width must be kept In a reasonably safe 
condition. 


II. Fla.—City of Tallahassee v. 
Coles, 4 So.2d 874, 148 Fla. <606. 

III. —Graham v. City of Chicago, 178 
N.R 911, 346 ni. 638—Thlen v. City 
of Belleville, 73 N’.E.Sd 452, 331 111- 
App. 837—^McKinley v. City of Chi¬ 
cago, 19 N.E.2d 452, 299 IlLApp. 
68 . 

Mo.—Brolin v. City of Independence, 
114 S.W.'2d 199, 282 Mo.App. 1066. 
N.C.—^Waters v. Town of Belhaven, 
21 S.E.2d 840, 222 N.C 20—Oliver 
v. City of Raleigh, 193 S.E. 863, 
212 N.C. 466. 

43 C.J. P 1006 note 74. 

Same condition 

All parts of the street need not be 
kept in the same condition.—^Thomp¬ 
son V. City of Charleston, 191 S.E. 
647, 118 W.Va. 391. 

Parking strip 

City is not required to maintain 
parking strip in same condition for 
travel as paved street or sidewalk.— 
Butler V. City of McMinnville, 268 
P. 760, 126 Or. 66, 69 A.L.R. 381. 

18. Fla.—City of Tallahassee v. 

Coles. 4 So.2d 874, 148 Fla. 606. 
Idaho.—Renstrom v. City of Nampa, 
279 P. 614. 48 Idaho 130. 

Mass.—Swenson v. City of Boston, 
67 N.E.2d 909, 817 Mass. 296. 

Mo.—^Brolin v. City of Independence, 
114 S.W.2h 199, 282 Mo.App. 1056. 
Pa.—Hoover v. City of Harrisburg, 
Com.Pl., 47 Dauph.Co. 326. 

Equal safety not required 
Municipalities are not required to 
keep all of parts of streets used by 
vehicles in such condition that they 
can be used by pedestrians with 
equal safety, as imposition of such 
responsibility would make munici¬ 
palities insurers of pedestrians' 
safety.—City of Tallahassee v. Coles, 

4 So.2d 874, 148 Fla. 606. 


13. Conn.—^Ritter v. Shelton, 135 A. 
535, 105 Conn. 447. 

Iowa.—Staples v. City of Spencer, 
271 N.W. 200. 223 Iowa 1241. 
Greater difllcnlties 
Details of duty owed by city to pe¬ 
destrians in respect of construction 
of a sidewalk differ from those a 
city owes to pedestrians in the con¬ 
struction of an intersection because 
of greater difficulties arising from 
construction of intersections.— 
Russell V. Sioux City, 290 N.W. 708, 
227 Iowa 1302. 

14. Cal.—Owen v. City of Los An¬ 
geles, 187 P.2d 860, 82 CaJ.App 
2d 983. 

Mass.—Swenson v. City of Boston, 
57 N.E.2d 909, 817 Mass. 295— 
Sylvia V- City of Boston, 179 
N.E. 218, 278 Mass. 76. 

N.C.—Oliver v. City of Raleigh, 193 
S.E. 858, 212 N.C. 465. 

FedsstrLaa is entitled to use every 
port of street or highway subject 
to proper regulations, and the city's 
duty to repair is coextensive with 
that right—^McLaughlin v. City of 
Los Angeles, 140 P.2d 416, 60 Cal. 
App.2d 241. 

Aatldpated daiiger 

In action against city by pedes¬ 
trian for Injuries sustained by pe¬ 
destrian when she stepped off curb 
into hole in pavement while going 
Into street to pet a oat, question was 
not whether city could reasonably 
anticipate that a woman would step 
into the street to pet a cat, but 
whether it was reasonably to be anti- 
cii>ated that pedestrians would step 
off curb in course of entering or 
leaving automobiles, crossing street 
at places other than crosswalk, or 
using the street for other purposes. 
—Owen V. City of Los Angeles, 187 
P.2d 860, 82 Cal.App.2d 983. 
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15. N.C—Oliver v. City of Raleigh, 
198 S.E. 858. 212 N.a 466. 

43 C-J. P 1006 note 75. 

13. Ill.—Maxey v. East St. Louis, 
168 I11.APP. 627. 

No sidewalk 

City had duty of maintaining out¬ 
lying street, in area where there 
were no sidewalks in reasonably safe 
condition for travel, and should have 
anticipated that it would be used by 
pedestrians.—^Hack v. City of Pitts¬ 
burg, 65 P.2d 680. 145 Kan. 388. 
Eatlxe street used as footway 
City having notice that the whole 
of a street having narrow sidewalks 
in congested section of city was com¬ 
monly used as a footway was 
charged with duty of maintaining 
the whole of the street as a reason¬ 
ably safe way for pedestrlana— 
Campbell v. City of Pittsburgh, 38 
A.2d 644, 165 Fa.Super. 489. 

17- U.S.—Superior v. Olt, Wls., 289 
F. 100, 162 C.C.A. 160. 

X^aving sidewalk to avoid obstacles 
Although use of streets beyond 
limits of sidewalks is primarily for 
vehicular traffic, city must use rea^- 
sonable care to keep such streets in 
a reasonably safe condition for pe¬ 
destrians who may be required, be¬ 
cause of municipality's failure to 
remove snow and ice from adjoin¬ 
ing sidewalks, to use any portion 
thereof for travel.—Squillace v. Vil¬ 
lage of Mountain Iron, 26 N.W.2d 
197, 223 Minn. 8. 

18. Ky.—Webster v. Vanceburg, 118 
S.W. 140, 180 Ky. 820, 182 Am.S.R. 
892, 19 L.R.A.,N.S.. 762. 

43 C.J. p 1006 note 78. 

19. Ky.—Webster v. Vanoeburg, su¬ 
pra. 
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«It has been held in a number of cases that a mu¬ 
nicipal corporation is not bound to put all parts of 
its streets in condition for travel, even though it 
improves a part for use, but that its duty in this re¬ 
spect is confined to such parts of streets as are nec¬ 
essary for the convenience and use of the traveling 
public,20 depending on location, amount of travel, 
and other circumstances,2i and that, if a street is 
maintained in a reasonably safe condition on the 
traveled part and is amply wide for such use and to 
enable persons to avoid injury with the exercise of 
reasonable care, the municipality will not be liable 
merely by reason of defects out of the traveled 
track,22 although it has also been held that, where 
it has exercised its discretion and determined to de¬ 
vote less than the full width of the street to travel, 
the border line between such part and the remainder 
should be in some way so indicated as to be appar¬ 
ent to travelers.2* 

This rule is applied to suburban, small town, or 
village streets on the principle that the extent of 
the use must be considered on the question of the 
sufficiency of the care exercised by the municipality 
and of the safety of the road for the purpose for 
which it is used and intended.24 However, a mu¬ 
nicipality is bound to keep all of such part of a 
street as it undertakes to open and put in condition 


for travel in a reasonably safe condition for such 
use,25 and if the whole street has been opened for 
travel the entire width must be kept in a reasonably 
safe condition,25 and this rule is especially applica¬ 
ble to sidewalks in populous portions of cities.27 
Thus the duty to keep walks in a reasonably safe 
condition is not performed by keeping in such con¬ 
dition that part of the walk only which is most gen¬ 
erally used;28 if any portion of a sidewalk is neg¬ 
ligently left in such condition that pedestrians can¬ 
not travel over it with reasonable assurance of safe¬ 
ty, by night as well as by day, the municipal au¬ 
thorities may be chargeable with a neglect of this 
duty to its citizens and the public generally.29 On 
the other hand, it has been held that a municipality 
is not liable for injuries caused by an obstruction 
at the side of the walk but not upon the part pre¬ 
pared for travel, if such part is sufficient for the 
purpose.29 

Defects or obstructions outside traveled way ren¬ 
dering its use unsafe. The municipal duty is not 
confined to keeping the mere bed of the way in 
proper condition, and one injured by a defect or 
obstruction outside the prepared part may still be 
entitled to recover, if the defect is so near the trav¬ 
eled part as to render its use unsafe.®^ 

Park or grass areas. The liability of a municipal 


ao. Ohio.—^U. S. Bung Mfg. Go. v. 
City of Cincinnati, 64 N.E.2d 432, 
73 Ohio App. 80. 

Tex.—City of Waco v. Darnell, Com. 

App., 36 S.W.2d 134. 

Va.—^Price v. Travis, 140 S.E. 644, 
149 Va. 536, 66 A.L.R. 209. 

43 C.J. p 1006 note 61. 

Statute hdd InappUcahle 

Statute which by Its terms applied 
only to streets less than sixty feet 
in width, did not make construction 
of city street unlawful where right 
of way was eighty feet in width, 
though paved portion was only 
twenty-two feet wide.—^Karle v. 
Cincinnati St. Ry. Co.. 43 N.E.2d 762, 
69 Ohio App. 327. 

21. Mo.—Ely V. St. Louis, 8l S.W. 

168, 181 Mo. 723. 

43 C.J. p 1007 note 82. 

23. Arlz.—Rush v. City of Globe. 

109 P.2d 841. 56 Ariz. 630. 

Iowa.—^MoKeehan v. City of Des 
Moines. • 242 N.W. 42, 213 Iowa 
1361—^Morse v. Incorporated Town 
of Gastana, 241 N.W. 304, 213 Iowa 
1225. 

Mo.—Carruthers v. City of St. Louis, 
111 S.W.2d 32, 341 Mo. 1073. 

Va.—City of Norfolk v. Travis, 140 
S.E. 641, 149 Va. 628, 66 A.L.R. 
214. 

48 C.J. p 1007 note 83. 

Tacts of each ease govesm 

On the question whether a city 


has repaired a sufficient portion of a 
street to respond to the needs of the 
traveling public so as not to be lia¬ 
ble for negligence for accident occur¬ 
ring by reason of condition of the 
unimproved portion of the street, 
each case must depend on its own 
facts.—Rush V. City of Globe, 109 
P.2d 811, 56 Aria 680. 

Obstruotlons In untzaveled portion 
of street 

City must exercise care to keep 
space between sidewallcs and curbs 
in reasonably safe condition, but 
may permit obstructions which would 
be unsafe in traveled portion of 
street.—Corcoran v. Cily of New 
Haven, 142 A. 569, 108 Conn. 63. 

23. Ill.—^Blrch v. Charleston Light, 
otc., Co., 113 I11.APP. 229. 

24. Mich.—Keyes v. Marcellus, 15 N. 
W. 542, 60 Mich. 430, 45 Am.R. 
52. 

48 C.J. p 1007 note 87. 

25. Ill.—^Koch V. City of Chicago, 
17 N.B.2d 411. -297 Ill.App. 103, 

Wash.—Borglund v. Spokane County, 
103 P.2d 355, 4 Waah.3d 309. 

43 C.J. p 1008 note 88. 

Street partly closed for repairs see 
supra S 792. 

26. Ala.—City of Birmingham v. 
Toung, 22 So.2d 169, 246 Ala. 660 
—City of Birmingham v. Blood, 
153 So. 480, 228 Ala. 218—City of 
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Birmingham v. Whitfield, 197 So. 
666, 29 Ala App. 464. 

Cal.—Fackrell v. City of San Diego. 
157 P.2d 625, 26 Cal.2d 196, 168 

A. L.R. 773. 

Ill.—Koch v. City of Chicago, 17 N. 

E.2d 411, 297 I11.APP. 103. 

Ind.—City of Indianapolis v. Reyn¬ 
olds, 39 N.E.2d 788. Ill Ind.App. 
601. 

Iowa.—^McKechan v. City of Des 
Moines, 242 N.W. 42, 213 Iowa 
1351. 

Ky.—^Louisville Ry. Co. v. Jackey, 
35 S.W.2d 28, 337 Ky. 126. 

43 C.J. p 1008 note 89. 

27. Colo.—^Denver v. Stein, 63 P. 
383, 26 Colo. 125. 

Mass.—^Bacon v. Boston, 3 Cush. 174. 
28: Oa.—Augusta v. Tharps. 38 S. 

B. 389, 113 On. 152—OrlOln v. 
Stewart, 96 S.E. 219, 22 Ga.App. 
362. 

29. Mo.—Coffey v. Carthage, 85 S.W. 
632. 186 Mo. 573. 

48 C.J. p 1008 note 91. 

30. Colo.—Oliver v. Denver, 67 P. 
729, 13 Colo.App. 346. 

31. Ill.—^Koch V. City of Chicago, 17 
N.E.2d 411, 297 Ill.App. 103. 

Minn.—^Henderson v. C3ity of Saint 
Paul, 11 N.W.2d 791, 216 Minn. 122. 
Mo. — ^Hauck V. Kansas City I*ubllc 
Service Co., 200 aW.2d 608, 289 
Mo.App. 1092. 
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corporation for the safety of its streets extends to 
park and grass areas adjoining the sidewalks and 
streets, as discussed supra § 794, but the municipal¬ 
ity is not held to the same degree of care with re¬ 
spect to such areas as it is with respect to sidewalks 
and streets.®^ 

§ 806. EfFort to Make Repairs 

A municipal corporation Is not relieved of liability 
by an unsuccessful attempt to repair the defect. 

It is no defense to an action against a municipal 
corporation to recover for an injury caused by a 
defect in a public way that it used ordinary care in 
repairing the way, if it is not in fact reasonably safe 
and convenient,*® nor can a municipality escape lia¬ 
bility by showing the refusal of a contractor to en¬ 
ter into a contract to repair the street.®^ If the de¬ 
fect is insufEciently repaired it will be a continuing 
defect, and the municipality will be liable, although 


§ 807 

the action of the elements has enlarged it and in¬ 
creased its dangerous character.®^ 

§ 807. Defects and Obstructions in General 

a. In general 

b. Character or extent of defect 
a. In General 

A municipal corporation Is liable for defects In pub¬ 
lic ways only with respect to their construction, mainte¬ 
nance, and repair, and anything that may reasonably be 
expected to Interfere with the safe use of such ways 
may constitute an actionable defect, as In the case of 
dangerous obstructions. 

The duty to keep streets and sidewalks in a rea¬ 
sonably safe condition for travel, discussed supra 
§§ 801-803, has been held to relate only to their 
construction, maintenance, and repair,®® and a mu¬ 
nicipality cannot be held liable for inability to pro¬ 
tect citizens against all accidents occurring on its 
streets for reasons other than defects therein.®^ A 
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Mont.—Barry v. City of Butte. 142 
P.2d 671, 116 Mont 224—Tiddy v. 
City of Butte, 66 P.2d 606, 104 
Mont. 202. 

Okl.—City of Tulsa ▼. Caudle, 141 
P.2d 107, 193 Okl. 6. 

S.D.—Kimball v. City of Sioux Falls, 
20 N.W.2d 878. 

Tex.—City of Waco v, Darnell. Com. 
App., 36 S.W.2d 184—City of Waco 
V. Criswell, Clv.App., 168 S.W.2d 
272. 

43 C.J. p 1008 note 94. 

Leaving traveled way as contribu¬ 
tory ncgligrence see Infra S 
Property adjacent to street see In¬ 
fra S 822. 

Fzlvate walk 

A city would not be liable for in¬ 
juries to pedestrian caused by de¬ 
fect In that portion of sidewalk 
which was constructed for use of 
building: and Its occupants.—City of 
Irvine v. Cox, 178 S.W.2d 199, 296 
Ky. 680. 

32. Kan.—Gilmore v. Kansas City, 
142 P.2d 699, 167 Kan. 662—Mead 
V. City of Colfeyville. 107 P.2d 
711, 152 Kan. 799—Dargratz v. 

Dodg:e City, 100 P.2d 680, 151 Kan. 
747. 

La.—Waggoner v. City of Mlnden, 
App. 9 So.2d 244. 

Pa.—Schramm v. City of Pittsburgh, 
9 A.2d 373, 337 Pa, 66—Schaut v. 
Borough of St. Marys, 14 A.2d 588, 
141 Pa.Super. 888. 

Beasonably safe condition 

(1) City must exercise care to 
maintain parkway between sidewalk 
and- paved portion of street In rea¬ 
sonably safe condition for pedestri¬ 
ans. 

Mo.—Smith V. City of St. Joseph, 36 
S.W.2d 975, 225 Mo.App. 886. 

Or.—^Knight v. City of La Grande, | 


271 P. 41. 127 Or. 76. 61 A.L R 
266. 

(2) Grass plots set aside by a mu¬ 
nicipality near sidewalks must he 
so maintained that they will not pre¬ 
sent an unreasonable risk 6f harm 
to pedestrians, and municipality 
must gmeJTd against hazardous con¬ 
ditions in such plots as may rea¬ 
sonably be expected to injure pedes¬ 
trians who deviate from the improv¬ 
ed sidewalk.—Schaut v. Borough of 
St. Marys, 14 A.2d 688, 141 Pa.Super. 
388. 

Traps 

Municipality must exercise care 
for safety of pedestrians against un¬ 
expected dangers m nature of traps 
on grass strip left open to them.— 
Mayor and Council of Hagerstown 
V. Hertzler, 176 A. 447, 167 Md. 518. 
Guards 

Municipality may maintain surface 
not used for travel for grass plots 
and protect them by suitable g^iards. 
—City of Norfolk v. Travis, 140 S.B. 
641, 149 Ya. 623, 56 A.L.R. 214. 

33. Ill.—Wheaton v. Hadley, 28 N.B. 
422, 131 111. 640. 

43 C.J. p 1008 note 95. 

34. Ky.—Covington v. Wostbay, 162 
S.W. 91. 166 Ky. 839. 

Wot oondltioxLS 

Inability to obtain additional men 
to keep streets in safe condition be¬ 
cause the United States was at war 
did not relieve defendant city from 
liability for negligent acts to pedes¬ 
trians who slip and fall.—^Rowland 
V. City of Pomona 186 P.'2d 447, 82 
Cal.App.2d 622. 

85. Mass.—^Hutchins T. Littleton, 
124 Mass. 289. 

36m Iowa.—O oiths Juzls cited in, 
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Armstrong v. Waffle, 286 N.W. 507, 
610, 212 Iowa 336. 

43 C.J. p 1009 note 1. 

Liabilities of abutting owners or 
persons causing defects or obstruc¬ 
tions see infra 69 857-872. 

Acts of children. 

Where city engaged in laying sew¬ 
er left materials there overnight and 
children using a beam on a wooden 
horse for a seesaw permitted beam 
to fall and break leg of minor child, 
there was no defect in highway for 
which city would be liable to child.— 
Calssie V. City of Cambridge, 68 N. 
B.2d 169, 817 Mass. 846. 

Firecrackers 

City was held not liable for inju¬ 
ries sustained by boy through explo¬ 
sion of firecracker which had been 
thrown during Fourth of July cele¬ 
bration in city and which boy found 
in alley two months afterward.— 
Monical v. City of Howard, 31 P>2d 
1000, 139 Kan. 687. 

Physical defect or obstruotioa 

(1) Obstruction in street for which 
city may be liable relates to physi¬ 
cal defect or obstruction.—Blackaby 
V. City of Lewlstown, 265 111.App. 63. 

(2) Statute imposing on municipal¬ 
ities duty to keep streets open, in 
repair, and free from nuisance is 
limited to physical condition of 
streets, and physical Impediments or 
hindrances to traffic.—Martin v. City 
of Canton, 180 N.B. 78, 41 Ohio App. 
430. 

37. Conn.—^Tlrendl v. City of Water- 
bury, 23 A.2d 919. 128 Conn. 464. 
Ill.—Storen v. City of Chicago, 27 
N.B.2d 58, 378 Ill. 630. 

Iowa.—Corpus Juzls cited la. Arm¬ 
strong V. Waffle, 236 N.W. 607, 610, 
212 Iowa 835—^Harris v. Des 
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defect in a public way, rendering a municipali^' lia¬ 
ble far injuries resulting therefrom, is such an ob¬ 
ject or condition in, upon, or near the traveled path 
as would' necessarily obstruct or hinder one in its 
use for the purpose of traveling, or which from its 
nature and position would be likely to produce that 
result or injury to one so traveling upon it.^® In 
other words, anything that may reasonably be ex¬ 
pected to interfere with the safe use of a public 
way is a “defect” for which liability may be im¬ 


posed,®® and a “want of repair” rendering a mu¬ 
nicipality liable thferefor is anything in the state or 
condition of the public way which renders it unsafe 
or inconvenient for travel;^® and it is immaterial, 
with respect to the responsibility of the municipal¬ 
ity, whether the dangerous condition is one which 
appears on or above the surface of the way>i 

It has been held that defects need not be struc¬ 
tural but may consist of obstructions 2 that a 
street may be put out of repair by obstructions 


Moines. 209 N.W. 464. 202 Iowa 53. 
46 A.L.R. 1429. 

Ohio.—Tetlow V. City of Youngstown. 

197 N.E. 426. 49 Ohio App. 540. 
Danger Inherent In location 

Negligence of municipality In per¬ 
formance of Its duty to keep 11s 
highways safe for travel cannot be 
inferred from the fact that a road 
is unsafe, since the danger may in¬ 
here In. and be inseparable from, 
location of a road and be such that 
absolute safety cannot be attamed 
except at a prohibitive coat.—^Mayor 
and Council of City of Cumberland 
V. Turney. 9 A;2d 561. 177 Md. 297. 
Moving objects 

Scope of protection afforded by a 
statute making city liable for danger¬ 
ous or defective condition of public 
streets and property is against a 
physically dangerous or defective 
condition of the streets and side¬ 
walks. and the statute Is not de¬ 
signed to protect against moving ob¬ 
jects.—Campbell v. City of Santa 
Monica. 125 P.2d 561. 51 Cal.App.2d 
626. 

38. Conn —^Agrieato v. Town of 
Fairfield. 35 A.2d 15. 130 Conn 
410—Older v. Town of Old Lyme. 
199 A. 434. 124 Conn. 283. 

39. Ala.—City of Birmingham v. 
Wood, 197 So. 385. 240 Ala. 138— 
City of Bessemer v. Whaley, 65 
So. 642, 187 Ala. 526. 

Kan.—^liOflin v. City of Kansas City, 
190 P.2d 378. 164 Kan. 412. 

Mass.—^Whittaker v. Town of Brook¬ 
line. 60 N.]3.2d 86. 318 Mass. 19— 
Cloheoy v. City of Haverhill, 12 N. 
E.2d 834. 299 Mass. 378. 

43 C.J. p 1009 note 1 [a], p 1011 note 
12 [h]. 

40. Mass.—Whittaker v. Town of 
Brookline, 60 N.E2d 85. 318 Mass. 
19—Clohecy v. City of Haverhill, 
12 N.E.2d 834. 299 Mass. 378. 

43 C.J. p 1009 note 1 [b]. p 1011 note 
12 [h]. 

41. Mass.—Whalen y. Worcester 
Electric Light Ca, 29 N.E.2d 763. 
307 Maas. 169. 

Ohio.—^Yackee v. Village of Napoleon. 

21 N.E.2d 111, 186 Ohio St. 344. 

43 C.J. p 1009 note 1 [b]. p 1011 note 
12 [g]. 

Liability for overhanging and fall¬ 
ing objects see Infiu S5 816-819. 


4S. U.S—^Lowden v. Denton, C.C.A. 
Mo.. 110 P.2d 274, certiorari de¬ 
nied Denton v. Lowden, 60 SCt. 
1100. 310 U.S. 652. 84 LEd. 1417 
—^Delaware, L. & W. R. Co. v. 
Chiara, C.C.A.N.J., 95 F.2d 663. 
certiorari denied Chtara v. Dela¬ 
ware. L. & W. R. Co.. 69 S.Ct. 68, 
305 U.S. 609, 88 L.Ed. 387. 

Cal.—^Redmond v. City of Burbank, 
111 P.2d 376, 43 Cal.App.2d 711. 
Colo.—Belcaro Realty Inv. Co. v. 

Norton, 87 P.2d 1114. 103 Colo. 485. 
Idaho.—^Hendrix v. City of Twin 
Falls. 29 P.2d 352, 54 Idaho 130— 
Butland v. City of Caldwell, 6 P.2d 
493, 51 Idaho 488. 

Ill.—Storen v. City of Chicago. 21 
N.E.2d*86'2, 800 IlLApp. 574. re¬ 
versed on other grounds 27 N.E.2d 
53. 373 Ill. 530. 

Ind.—Town of Remington v. Healer, 
41 N.E.2d 667, 111 lnd.App. 404. 

Ky.—City of Covington v. Keal, 133 
S.W.2d 49. 280 Ky. 237, 126 A.L.R. 
905. 

La.—German v. City of New Orleans, 
App.. 8 So.2d 181. 

Mass.—Whittaker v. Town of Brook¬ 
line. 60 N.E.2d 85. 318 Mass. 19. 
Mich.—Jablonski v. Bay City, 22C K. 

W. 865. 248 Mich. 306. 

Mo.—Lowery v. Kansas City, 85 S. 
W.2d 104, 337 Mo. 47—Strother v. 
Kansas City, 296 S.W. 795, 316 Mo. 
1067—Lewis v. Kansas City, 122 S. 
W.2d 852, 233 Mo.App. 311—Plater 

V. W, C. Mullins Const. Co., 17 S. 

W. 2d 658, 223 Mo.App. 660. 

N.J.—^Fisher v. Town of Nutley, 199 
A. 40, 120 N.J.Law 290. 

N.Y.—Hayton v. McLaughlin. 43 N.E. 
2d 813, 289 N.Y. 66—^Annino v. City 
of Utica, 11 N.B.3d 726. 276 N.Y. 
192—West V. City of New York, 
191 N.E. 864, 265 N.Y. 139—Weis 
V. Long Island R. Co., 256 N.Y.S. 
702, 236 App.Dlv. 253. reversed on 
other grounds 186 N.E. 861, 262 
N.Y. 352—^Wrlghtor v. A. A. Adams 
Stores, 260 N.Y.S. 98. 232 App. 
Div. 861—^Llpstetn v. City of Sche¬ 
nectady. 27 N.Y.S.2d 223, 180 Misc. 
394, afllrmed 41 N.Y.S.2d 968, 266 
App.Dlv. 818. 

Pa.—^1)1 Blasl y, Pennsylvania R. 
Co., 68 A.2d 70, 861 Pa. 181—Rein¬ 
ers y. Pittsburgh Rys. Co., 188 A. 
163, 324 Pa. 460—Welland v. City 

128 


of Scranton, Com.Pl.. 5 Monroe L. 

R. 73. 35 Mun.L.R. 86. 

Tenn.—City .of Knoxville v. Baker, 
150 S.W 2d 224, 25 Tenn.App. 36— 
Corpus Juris cited in Batts v. City 
of Nashville. 123 S.W.2d 1099, 1103, 
22 Tenn.App. 418. 

Tex.—City of Dallas v. Shuford. 190 

S. W.'2d 731. 144 Tex. 342—Sltas v. 
City of San Angelo. Civ.App, 177 
S.W.2d 85. affirmed 188 S.W.2d 417. 
143 Tex 154. 

48 C.J. p 1009 note 3. 

iruisaiLoo 

(1) Any obstruction or erection 
which is in a public highway, and 
which interferes with the rights of a 
person lawfully passing thereon, 
amounts to a common nuisance or 
public nuisance for which a munici¬ 
pality is charged with responsibility, 
if the municipality was an active 
agent or instrument In tho creation 
of the perilous condition.—Fredericks 
V. Town of Dover, 15 A.2d 784, 125 
N.J.Law 288—Garvey v. Public Serv¬ 
ice Coordinated Transport, 179 A. 33. 
135 N J.Law 280—Sommak v. Lehigh 
Valley R. Co., 172 A. 60, 112 N.J.Law 
540—43 C.J. p 1009 note 3 [a]. 

(2) Nuisance in street need not be 
of such proportions os to cause 
smashing of vehicle wheel, overturn¬ 
ing of automobile, or personal In¬ 
jury In Older to be actionable under 
statute requiring municipal corpora¬ 
tion to keep Its streets in repair and 
free from nuisance.—^Korchcr v. City 
of Conneaut, 66 N.E.2d 272, 76 Ohio 
App. 491. 

(3) Where traveler stopped down 
from a sevontecn-lnch curb and her 
foot came In contact with the top 
of a water main shut-ofC box which 
caused her to fall, fact that somi' 
thirty years before shut-off box was 
plaood so as to rise about one and 
four-fifths inches above surrounding 
surface did not constitute the street 
or the shut-off box a nuisance, with 
respect to municipality’s liability for 
injuries sustained by tho traveler, 
but city's liability was controlled by 
statute regarding injuries to travel¬ 
ers due to defects.—Padloy v. Village 
of Lodi. 290 N.W. 186, 233 Wls. 661. 

(4) Liability in respect of nuisano- 
68 generally see supra S 770. 
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thereon which impede travel and make it dangerous, 
and that in such a case to repair a street requires 
the removal of all such obstructions,^3 although the 
statutory duty in this respect has been confined to 
narrower limits under the terms of some statutes.^^ 
So the municipality will be liable alike for accidents 
occasioned by negligently constructing defective 
ways or by causing such defects in them after they 
are constructed,^® and for negligently permitting 
the defects to continue, when they might have been 
remedied by reasonable care.^® 

Defenses. If the allowance of the existence of 
a defect or obstruction in a street is negligence, the 
existence of other such dangerous places is immate¬ 


rial, since neither the lapse of time nor the exist¬ 
ence of like nuisances elsewhere will legalize it;^*^ 
nor is it any defense that a defective sidewalk was 
constructed,^® or a way repaired,^® in the manner 
customarily adopted by the municipality, or that an 
accident had never before been caused by the de¬ 
fect.®® Also a municipality may not defend by set¬ 
ting up that a defect was so large that it was ob¬ 
viously an obstruction and a menace to pedestri- 
ans.®i 

b. Character or Extent of Defect 

(1) In general 

(2) Existence of probable danger; triv¬ 

ial defects 


43. Pa.—^Fritsch v. Allegheny, 91 
Pa 226 

Wash.—Lund v. Seattle, 169 P. 820. 

99 Wash. 300. 
ueter hoses 

Cal.—Christy v. City of Alhambra, 
50 P.2d 454, 9 Cal.App.'2d 499. 

L8l—^H oward v. Great American In¬ 
demnity Co.. App., 86 So.2d 881, 
decree amended on other grounds 
and rehearing denied 37 So.2d 468. 

44. Mich.—McArthur v. Saginaw, 25 
N.W. 818, 68 Mich. 867, 66 Am.R. 
687. 

48 C.J. p 1009 note 6. 

**Siibh street,** within statute limit¬ 
ing llablllly of city to damages or 
Injury caused by defective, unsafe, 
dangerous, or obstructed condition of 
streets, or from negligence of the 
city authorities with respect to any 
*'such street," has reference to a 
street in a defective, unsafe, danger¬ 
ous or obstructed condition, but lia¬ 
bility In any case would be based 
on negligence, and an obstructed con¬ 
dition of a street gives rise to no lia¬ 
bility if city has taken proper pre¬ 
cautions.—^Niblock V. Salt Lake City, 
111 P.2d 800, 100 Utah 673. 
a^awfolness of obstruotloa 

Statute prohibiting obstructions of 
street applies only to unlawful ob¬ 
struction and not to lawful structure 
temporarily or negligently construct¬ 
ed in highway.—^H. E. Culbertson Co. 
V. Warden, 176 N.B. 206, 123 Ohio 
St. 297. 

Exemption from liability 

Street marker in center of street 
causing obstruction was held a de¬ 
fect within charter provision exempt¬ 
ing city from liability for defects in 
street—Reegan v. City of Galveston, 
Tex.Clv.App., 24 S.W.2d 61, error 
dismissed. 

46. Ala.—City of Birmingham ▼. 
Monette, 1 So.2d 1, 241 Ala, 109, 
183 A.L.R. 1020. 

Cal.—George v. City of Los Angeles, 
79 P.2d 728, 11 Cal.2d 803—Sand- 
stoe V. Atchison, T. & S. F. Ry. Co^ 
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82 P.2d 216, 28 Gal.App.2d 215— 
Wilkerson v. City of El Monte, 62 
P.2d 790, 17 Cal.App.2d 615. 

Ill.—Storen v. City of Chicago, 21 N. 

E.2d 862, 300 Ill.App. 574. 

Ind.—^Town of Remington v. Hesler, 
41 N.E.2d 657, 111 Ind.App. 404. 
Kan.—Oorpns Jtizis cited in Blank¬ 
enship V. City of Caney, 87 P.2d 
626, 629, 149 Kan. 320. 

Ky.—City of Covington v. Keal, 188 
S.W.2d 49, 280 Ky. 287, 126 A.L.R. 
905. 

La.—^Pepper v. Southern Bell Tel¬ 
ephone & Telegraph Co., 187 So. 
610, 18 La.App. 257. 

Minn.—Henderson v. City of St 
Paul, 11 N.W.2d 791, 216 Minn. 122. 
Ohio.—Tackee v. Village of Napoleon, 
21 N.B.2d 111, 185 Ohio St 844. 

Pa.—^Kennedy v. Borough of Dor- 
mont Com.Pl., 29 Mun.L.R. 140, 85 
Plttsb.Leg.J. 140. 

R.I.—Hoyt v. Allen. 181 A. 411, 66 
R.I. 360. 

Tenn.—Corpus dtixis cited in City of 
Knoxville v. Hood, 97 S.W.2d 446, 
447, 20 Tenn.App. 220. 

43 C.J. p 1009 note 6. 

Kow defect arose 
The duty of a city to use due care 
to keep its streets reasonably safe 
for ordinary travel is not controlled 
by the manner in which the defect 
arose.—^Brooks v. City of Birming¬ 
ham, 194 So. 525, 239 Ala. 172. 
Beoonstruotion of drain 

Where reconstruction of drain and 
apron connecting drain with gutter, 
under borough's' supervision, gave 
rise to danger to pedestrians, bor¬ 
ough was author of nuisance and 
liable for injuries resulting there¬ 
from.—^Lovett V. Borough of Keyport, 
42 A.2d 199, 188 N.J.Law 122. 

46ii Calw—George v. City of Los An¬ 
geles, 79 P.2d 728, 11 Cal.2d 803— 
Daly V. Mathews, 122 P.2d 81, 49 
Cal.App.2d 546. 

Fla.—City of Clearwater v. Gautier, 
161 So. 433, 119 Fla. 476. 

Hawaii.—^Kellett v. City and County 
of Honolulu, 85 Hawaii 447. 
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Ill.—Blackaby v. City of Lewistown, 
265 IlLApp. 63. 

Ky.—City of Covington v. Keal, 188 
S.W.2d 49, 280 Ky. 287. 126 A.L.R. 
905. 

La.—^Pepper v. Southern Bell Tele¬ 
phone & Telegraph Co., 137 So. 
610, 18 La.App. 267. 

Md.—Commissioners of Baltimore 
County V. Collins, 148 A. 242, 168 
Md. 335. 

Mass.—Vellante v. Town of Water- 
town. 14 N.E.2d 955, 300 Mass. 207. 
N.Y.—Vosburgh v. City of Tonkers, 
85 N.Y.S.2d 461, 274 App.Dlv. 1065. 
Pa.—^Nelson v. Duquesne Light Co., 
12 A.2d 299, 888 Pa. 87. 128 A.L.R. 
1257. 

Tenn.—City of Memphis v. McCrady, 
124 S.W.2d 248, 174 Tenn. 162. 
Utah.—Salt Lake City v. Schubach. 
United Pac. Ins. Co., Intervener, 
159 P.2d 149, 108 Utah 266, 160 A. 
L.R. 809. 

Wls.—^Lindemeyer v. City of Milwau¬ 
kee, 6 N.W.2d 658, 241 Wls. 687. 
43 C.J. p 1010 note 7. 

Aiinri?ty instmmejLtslitles 

The rule of diligence toward chil¬ 
dren habitually playing in a street 
applies with special merit where al¬ 
luring instrumentalities are placed 
therein.—Schmlt v. Village of Cold 
Spring, 18 N.W.2d 882, 216 Minn. 465, 
164 A.L.R. 1825. 

47. Tex.—Xiorpus Jnzls oltad la 
Sitas V. City of San Angelo, Civ. 
App., 177 S.W.2d 86, 90, affirmed 
183 S.W.2d 417, 143 Tex. 164. 

43 CJ. p 1015 note 26. 

48. Iowa.—Weber v. Creston, 89 N. 
W. 126, 75 Iowa 16. 

43 C.J. p 1015 note 27. 

48. Mo.—^Heberling v. Warrensburg, 
108 S.W. 36, 204 Mo. 604. 

43 C.J. P 1015 note 28. 

50, N.Y.—^Bradner v. Warwick, 86 N. 
Y.S. 985, 91 App.Div. 408. 

43 C.J. p 1016 note 29. 

51. Va.—^Richmond v. Rose, 102 6. 
E. 661, 105 S.K 127, 127 Va. 772. 

48 C.J. p 1015 note 80. 
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(3) Depressions and inequalities in sur¬ 
face 

(1) In General 

Thera Is no hard-and-fast rule as to the character 
or extent of a defect in a sidewalk or street that la 
necessary to Impose liability on a municipal corporation, 
but In each case the way Is to be pronounced sufllclent 
or Insufficient as it Is or Is not reasonably safe for the 
ordinary purposes of travel under the particular circum¬ 
stances which exist. 

It has been said that there is no hard-and-fast 
rule as to the character or extent of a defect in a 
sidewalk or street that is necessary to impose lia¬ 
bility on a municipal corporation,52 but whether a 


defect is such as to render the municipality negli¬ 
gent in permitting its continuance depends on the 
amount of travel on the street or walk, the actual 
location and nature of the defect, and the character 
of material with which the pavement or walk is 
constructed.®^ The depth or height of a defect in 
a sidewalk cannot alone be the test of whether the 
municipality is negligent in allowing the defect to 
continue.®^ In each case the way is to be pro¬ 
nounced sufficient or insufficient as it is or is not 
reasonably safe for the ordinary purposes of travel 
under the particular circumstances which exist in 
connection with that particular case,®® considering 


58. Cal.—^Ackers v. City of Los An¬ 
geles, 104 P.2d 399, 40 Cal.App 2d 
60. 

63. Pa.—^Henn v. City of Pittsburgh, 
22 A.2d 742, 343 Pa. 266—Thomp¬ 
son y. City of Philadelphia. 196 A. 
174, 129 Pa.Super. 174. 

54. Tex.—Stinnett v. City of Waco, 
180 S.W.2d 483, 142 Tex. 648. 

66. Ala.—City of Birmingham ▼. 

Wood. 197 So. 885. 240 Ala. 138. 
Cal.—^Ackers v. City of Los Angeles, 
104 P2d 899. 40 Cal.App 2d 50. 
Ill.—Storen v. City of Chicago, 21 
N.E.2d 862, 300 IlLApp. 674, re¬ 
versed on other grounds 27 N.E.2d 
63. 373 Ill. 630. 

Mo.—^Taylor v. ICansas City, 112 S. 

W.2d 562, 842 Mo. 109. 

N.C.—Getty a v. Town of Marlon, 10 
S.E.2d 799, 218 N.C. 266—Corpus 
Juris dted in Oliver v. City of 
Raleigh. 198 S.E. 863, 854. 212 N. 
C. 465. 

Okl.—City of Okmulgee v. Bridges, 
94 P.Sd 927, 185 Okl. 537—Corpus 
Juris quoted in City of Ada v. Bur¬ 
row, 42 P.2d 111, 112, 171 Okl. 142. 
Pa.—McGlinn v. City of Philadelphia, 
186 A. 747, 322 Pa. 478—McCarthy 
V. City of Pittsburgh, 193 A 358, 
127 Pa.Super. 399. 

R.I.—Quinn v. Stedman, 146 A 618, 
60 R.I. 153, 66 A.L.R. 375. 

Tenn.—Corpus Juris cited in Batts v. 
City of Nashville, 128 S.W.2d 1099, 
1103, 22 Tenn.App. 418. 

Wash.—^Fritsche v. City of Seattle, 
116 P.2d 562, 10 Wash.2d 357. 

48 C.J. p 1011 note 12. 

Sefeots and ohstruotions creating U- 
ahUlty 

(1) Break in sidewalk.—Johnson v. 
City of Pontiac, 267 N.W. 796. 276 
Mich. 108. 

(2) Displaced metal edging of side¬ 
walk curbing.—^Miller v. City of New 
Orleans, LaApp., 162 So. 141. 

(3) Encroachment on public high¬ 
way of cement coping upon which a 
low iron picket fence was imposed.— 
Shaw V. City of New York. 2 N.Y.S. 
2d 489, 253 App.Div. 924, appeal de¬ 
nied 8 N.Y.S.2d 912. 264 App.Div. 


581. affirmed 18 N.E.2d 306, 279 N. 
Y. 666. 

(4) Pipe In exposed condition in 
street.—City of Rome v. Phillips, 
189 S.E. 828. 37 GaApp. 299. 

(6) Scattered debris, stone, and 
concrete In the part of the street 
left open to traffic and not guarded 
by a barrier.—Smith v. City of Bir¬ 
mingham, 9 So.2d 299, 243 Ala. 124. 

(6) Stone wall approximately fif¬ 
teen Inches in height placed directly 
across path of pedestrian, on realty 
dedicated for sidewalk uses—Red¬ 
mond V. City of Burbank, 111 P.2d 
375, 43 Cal.App.2d 711. 

(7) Substantial break In curb of 
sidewalk.—^Nelson v. City of New 
York, 84 N.Y.S.2d 963, 264 APP.Div. 
786. 

(8) Surveyor's wooden stake which 
protruded five-eighths of an Inch 
above surface of pavement at edgo 
of crosswalk.—City of Richmond v. 
McDonald, 33 S.E.2d 186, 183 Va. 
694. 

<9) Other defects and obstructions. 
La.—^Hebert v. City of New Or¬ 
leans, App., 163 So. 425. 

Mass.—^Whittaker v. Town of Brook¬ 
line, 60 N.E3d 85, 818 Mass. 19. 
Mo.—Cunningham v. City of Spring- 
field. 81 S.W.2d 123, 226 Mo.App. 
23, certiorari quashed State ex rcl. 
City of Springfield v. Cox, 36 S. 
W.2d 102. 327 Mo. 162. 

Mont.—^Ernst v. City of Helena, 65 P. 

2d 1167, 104 Mont. 249. 

N.J.—Fratollo v. City of Newark, 42 
A.2d 260, 133 N.J.Low 19. 

N.T.—^McFarlane v. City of Niagara 
Falls, 160 N.E. 391, 247 N.Y. 340, 
57 AL.R. 1. 

Pa.—^Yanchik v. City of Pittsburgh, 
Com.Pl.. 92 Pltts1).Lcg.J. 101. 

Tex.—City of Dallas v. Shuford, 190 
S.W.2d 721, 144 Tex. 342. 

48 C.J. p 1011 note 12 [a]. 

Defects and ohstruotioBs not creat¬ 
ing UahUity 

(1) Binding board protecting edge 
of sidewalk.—^Petrelli v. City of Now 
Haven, 168 A 769, 116 Conn. 144. 

(2) Loose brick In sidewalk.— 
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Oklahoma City v. Banks, 53 P.2d 
1120, 176 Okl. 569—48 C.J. p 1011 
note 12 [b] (2). 

(8) Mere presence of leaves on 
highway.—^Bowman v. City of New- 
buryport, 38 N.E.2d 682, 810 Mass. 
478—43 C.J. p 1011 note 12 [b] (7). 

(4) Opening In curb for purpose 
of future construction of driveway.— 
Storen v. City of Chicago, 27 N.E.2d 
53, 373 Ill. 530. 

(5) Party wall, left standing on 
condemnation of one building for 
street purposes.—Thelln v. Downs, 
145 A 50, 109 Conn. 662. 

(6) Projection of water stop box 
above sidewalk a distance of two 
and one-fourth inches.—*-Lindcm6y- 
er V. City of Milwaukee, 6 N.W.2d 
653, 241 Wis. 637. 

(7) Raise of one-eighth of an inch 
of collar around coalhole on side¬ 
walk.—Sullivan v. City of Butte, 65 
P.2d 1176, 104 Mont. 225. 

(8) Rock imbedded in sidewalk.— 
Hale V. City of Louisville, 116 S.W. 
3d 656, 273 Ky. 361. 

(9) Rounded curbing separating 
platform In bus terminal from street 
surfaee.—^Rlsk v. City of Boston, 69 
N.E.2d 184, 317 Mosd. 634. 

(10) Temporary planking over sub¬ 
way under construction.—Glenn v. 
Oakdale Contracting Co., 178 N.E 
770, 257 N.Y. 497. 

(11) Other defects and obstruc¬ 
tions. 

Conn.—^Karnaslowlcz v. City of New 
Britain, 42 A.2d 32, l3l Conn. 691. 
Flo.—City of Tallahassee v. Coles, 4 
So.2d 874, 148 Fla. 606. 

111.—City of Galena v. Altfllllseh, 
245 llLApp. 454. 

Kan.—Taggart v. Konsns City, 184 
P.2d 417, 166 Kan. 478—Bl)>y v. 
City of Wichita, 101 P.2d 019, 161 
Kan. 981. 

Ky.—^Lcachxnan v. City of Louisville, 
109 S.W.2d 614. 270 Ky. 260. 

La.—^Loucks v. City of Crowley, App., 
185 So. 648. 

Mass.—^Whito v. City of Worceslcr, 
44 N.E.2d 628, 812 Moss. 279— 
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the nature of the place and such reasonable limita¬ 
tions as may be put on the use of the way for trav¬ 
el by virtue of other public necessities, convenience, 
and safety.®® Ordinarily no liability is incurred 
where necessary objects are properly placed, so 
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that injury therefrom could not reasonably be an¬ 
ticipated but, on the other hand, the fact that 
contrivances are necessary and ususil to effect the 
purposes desired will not justify the municipality in 
maintaining them in such a position as to render the 


Tavano v. City of Worcester, 192 
N.E. 22. 287 Mass. 420. 

Minn.—Plscor v. Village of Hlbblng, 
211 N.W. 952. 169 Minn. 478. 

N.T.—Bergen v. Fortls Contracting 
Co.. 63 N.T.S.2d 292. 270 App.Div. 
1036. affirmed 79 N.R2d 267. 297 
N.T. 856—^Mlnarsky v. City of New 
York, 63 N.T.S.2d 211. 270 App. 
Dlv. 1029—^Levy v. City of New 
Tork, 7 N.Y.S.2d 529, 255 App.Div. 
857. affirmed 20 N.B.2d 1011, 20 N. 
T. 637. 

Ohio.—Mossman v. City of Cincin¬ 
nati. App.. 34 N.E.2d 246. 

Wls.—^Reynolds v. City of Ashland. 

296 N.W. 601, 237 Wls. 233. 

43 C.J. p 1011 note 12 [b]. 

Driveway held not defect 
Mass.—White v. City of Worcester, 
44 N.K2d 628. 312 Mass. 279. 

Pa.—^Bums V. City of Pittsburgh, 181 
A. 487, 820 Pa. 92. 

Time of day 

Condition in sidewalk, not danger¬ 
ous in daytime, does not become so 
at dusk, when darkness is only be¬ 
ginning to gather.—Suthon v. City 
of Houma, LaJtpp., 146 So. 515. 
sa Okl.—City of Ada v. Burrow. 42 
P.2d 111, 171 Okl. 142. 

43 C.J. p 1012 note 18. 

Necessary objects 
The principle that, even though a 
municipality may permit public serv¬ 
ice companies to erect poles In a city 
street, such permission does not ab¬ 
solve either the city or a company 
receiving such a permit. If the poles 
are so placed as to cause any un¬ 
necessary obstacle to traffic. Is not 
In conflict with Judicial recognition 
of the fact that cities may, without 
being negligent, permit erection of 
piers In city streets to support nec¬ 
essary overhead bridges, since what 
Is necessary cannot In Itself be neg¬ 
ligence.—Nelson v. Duqucsne Light 
Co., 12 A.2d 299, 338 Pa. 37, 128 A.L. 
R. 1267. 

57. Fla.—City of Jacksonville v. 
Bell, 112 So. 885. 93 Fla. 986, 53 
A.L.R. 163. 

Ga.—South Georgia Power Co. v. 
Smith, 155 S.B. 80, 42 Ga-App. 
100 . 

Ul.—^Ity of Galena v. AltfllUsch, 245 
I11.APP. 454. 

Mass.—White v. City of Worcester, 
44 N.R2d 628, 312 Mass. 279. 

Miss.—^Birdsong v. City of Clarks- 
dale, 3 So.2d 827, 191 Miss. 582. 
N.Y.—West V. City of New York. 191 
N.E. 864. 265 N.Y. 139—Morse v. 
City of New York, 260 N.YJ3. 7. 
236 App.Dlv. 504, reversed on oth¬ 


er grounds 188 N.B. 85, 262 N.Y. 
496. 

Wash.—Wullbrandt v. City of Seat¬ 
tle. 84 P.2d 123, 196 Wash. 645. 

43 C.J. p 1012 note 13. 

Public benefit 

(1) Obstructions placed in highway 
by city for public benefit do not 
make It defective, unless unreasona¬ 
ble.—^Vezlna v. City of Hartford, 138 
A. 145, 106 Conn. 378. 

(2) Municipality Is not liable for 
maintaining obstruction In street for 
safety of public enlerlng and depart¬ 
ing from street cars.—City of Jack¬ 
sonville V. Bell. 112 So. 885, 93 Fla. 
936, 58 A.L.R. 168. 

Defects not creating liability 

(1) Drains or catch basins. 

Ky.—^McNeal v. City of Louisville. 

151 S.W.2d 749. 287 Ky. 83. 

Mass.—Buskey v. City of Worcester, 
82 N.E.2d 236. 

48 C.J. p 1012 note 18 [J]. 

(2) Generally used smooth man¬ 
hole cover.—^Linxwiler v. City of 
Shreveport, La.App., 151 So. 81. 

(8) Hose across sidewalk to guard 
against rekindling of fire.—^Vezlna v. 
City of Hartford, 138 A. 145, 106 
Conn. 878. 

(4) House step projecting slightly 
into sidewalk.—City of Richmond v. 
Jeter, 141 S.E. 260, 149 Va. 235— 
43 C.J. p 1012 note 18 [a] (2). 

(5) Meter boxes. 

La.—Waggoner v. City of Mlnden, 
App.. 16 So.2d 150. 

Tenn.—^Forrester v. City of Nash¬ 
ville, 169 S.W.2d 860, 179 Tenn. 
682. 

Tex.—Gats v. City of Kerrville. Civ. 
App., 86 S.W.2d 277, error dis¬ 
missed. 

(6) Ornamental brick pillar at 
street Intersection.—Leachman v. 
City of Louisville. 109 S.W.2d 614. 
270 Ky. 260. 

(7) Safety Islands or safety zones 
at side of streetcar line. 

Ga.—Butler v. City of Atlanta, 170 
S.E. 539, 47 Ga.App. 841. 

Ohio.—^Mossman v. City of Cincin¬ 
nati, App., 34 N.E.2d 246. 

(8) Street light.—City of Galena 
V. AltfllUsch, 245 IlLApp. 454. 

(9) Traffic guide structure.—^Rlley 
V. City of Ronoeverte, 151 S.E. 174, 
108 W.Va. 222—43 C.J. p 1012 note 
18 [k]. 

(10) Trapdoors, constructed and 
placed In sidewalks In accordance 
with acceptable standards as means 
of access to basements.—Reynolds v. 
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city of Ashland, 296 N.W. 601,-237 
Wis. 238. 

(11) Water stop box.—^Llndemeyer 
V. City of Milwaukee, 6 N.W.2d 658, 
241 Wls. 687. 

(12) Other defects. 

N.Y.—^Newhall v. McK^ann, 196 N.R 
802. 267 N.Y. 394. 

Pa.—Cora v. Borough of Kingston, 
150 A. 884, 800 Pa. 159. 

Caandage blooks or stepplag stones 
placed In proper pa,rts of the side¬ 
walk are not defects creating llabil- 
Ity. 

Ky.—Weppner v. City of Louisville, 
107 S.W.2d 1057, 269 Ky. 628. 
Mass.—Clohecy v. Cfity of Haverhill, 
12 N.E.2d 884, 299 Mass. 378. 

Va.—City of Richmond v. Jeter, 141 
S.E. 260, 149 Va. 285. 

43 CJ. p 1012 note 13 [c]. 

Cellar doors 

In pedestrian's action against mu¬ 
nicipality for Injuries sustained when 
plaintiff fell on slippery sidewalk, 
pulling Iron cellar doors, which were 
open, down on top of him, fact that 
regulation of bureau of highways of 
municipality provided that covers to 
cellar entrances must not remain 
open did not establish negligence.— 
Jacob V. City of Philadelphia, 6 A.2d 
176, 333 Pa. 584. 

Gutters and idoplng surfaces 

(1) Installation and use of open 
gutters kept In good repair do not 
constitute creation of a condition un¬ 
reasonably dangerous to pedestrian 
and do not create liability of city for 
injury to pedestrian who falls on 
stepping into gutter.—^Roslik v. City 
of Pittsburgh, 38 A.2d 853. 156 Pa. 
Super. 150—43 C.J. p 1012 note 18 
[b]. 

(2) Slope In pavoment toward 
catch-basin held not defect rendering 
city liable for pedestrian's Injury.— 
Corbin v. City of Dubuque, 224 N.W. 
828, 207 Iowa 1168. 

Hydrants, lira plugs, lampposts, 
and the like are not regarded as un¬ 
lawful obstructions when placed at 
the curb or margin of the street or 
walk so as not to render the way un¬ 
safe. 

N.C.—Gettys v. Town of Marlon, 10 
S.E.2d 799. 218 N.C. 266. 

Tenn.—Cuffman v. City of Nashville, 
175 S.W.2d 881, 26 Tenn.App. 867. 
48 C.J. p 1012 note 18 [b]. 

Docstion of telephone p61e between 
curb and sidewalk held not necessari¬ 
ly a nuisance.—Greenland v. City 
of Des Moines, 221 N.W. 953, 206 
Iowa 1298. 
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way defective and unsafe, or create a nuisance.®® 
So, while a municipality is not liable for acts of its 
board of health, discussed supra § 777, its duty to 
keep sidewalks in a reasonably safe condition has 
been held to make it liable for injuries caused by a 
rope stretched across for the purpose of rendering 
a quarantine effective, and allowed to remain suffi¬ 
ciently long to give the authorities notice of the 
danger.®® The obstruction need not be a nuisance 
in order to warrant recovery by one injured there¬ 
by.®® 

Posts placed on the street for the purpose of 
hitching horses, or for other lawful purposes, are 
not obstructions which will make the municipality 
liable for injuries caused thereby, if they are prop¬ 
erly constructed and located,®^ but if such posts 
are placed in an improper position the municipality 
will be liable.®® 

Defects in grass plot or tree space. A munici¬ 


pality may maintain grass plots or tree spaces be¬ 
tween the sidewalk and curb®® and protect them by 
suitable barriers®® without incurring liability for in¬ 
juries, and ordinarily no recovery may be had by 
reason of defects on the parkway not constituting 
an obvious source of danger, such as slight holes or 
depressions,®® trivial obstructions,®® or a difference 
in level between the sidewalk and the parkway which 
is not unusual.®^ It has been held, however, that 
the municipality has no right to maintain a danger¬ 
ous pitfall or trap in such space,®® and will be liable 
for injuries where it stretches a small wire along 
the edge of the plot in such a way as to constitute 
a menace to travelers.®® 

Slippery surfaces. The presence of a slippery 
surface on a street or sidewalk may in some cir¬ 
cumstances constitute a defect for which the mu¬ 
nicipality is liable where danger might reasonably 
be anticipated therefrom.^® 


58. Pa.—^Nelson v. Duauesne Llfflit 
Co.. 12 A.2d 299, 338 Fa. 87, 12e 
A.L..R. 1367. 

Tex.—^Klinf v. City of Austin, Civ 
App, 62 S.W.2d 689. 

43 C.J p 1013 note 14. 

Defects or obstmotloiis oxeatlnir lla. 
. UUty 

(1) Defective covers to vaults, coal 
holes, and *'hyatt" lights in sidewalk. 
—City of Boston v. A. W. Perry, Inc., 
22 N.E.2d 627, 304 Maas. 18. 

' (^) Electric light pole in highway. 
—-Nelson v. Duquesne Light Co., 12 
A.2d 299, 338 Pa. 87, 128 A.L.R. 1257. 

(8) Fire plug or hydrant. 

Ga.—McFarland v. City of McCays- 
vllle, 148 S.B. 421. 39 Ga.App. 739. 
Ter.—^Kling v. City of Austin, Civ. 

App., 62 S.W.Sd 689. 

43 C.J. p 1013 note 14 [b]. 

<4) Large water hose left lying 
across sidewalk from time to time 
without warning of any kind to those 
using sidewalk.—Terrell v. City of 
Orangeburg, 180 S.E. 670, 176 S.C. 
618. 

(6) Meter boxes. 

Ga.—^Davls v. City of Rome, 142 S. 

E. 171, 37 Ga.App. 762. 

Pa.—^Archer v. City of Clalrton, 97 
Pa.Super. 678. 

(6) Water shutoff box extending 
several inches above level of street 
and situated in a place customarily 
used by pedestrians. 

Kan.—^Loftin v. City of Kansas City, 
190 P.2d 378, 164 Kan. 412. 

Wls.—^Llndemeyer v. City of Mil¬ 
waukee, 6 N.W.2d 663, 241 Wls. 
637. 

43 C.J. p 1013 note 14 [a] (7). 

(7) Other defects or obstructions. 
—City of Richmond v. Jeter, 14l S. 
E. 260, 149 Va. 285—43 C.J. p 1018 
note 14 [a]. 


Sidewalk shed 

In construction of sidewalk shed 
In connection with erection of build¬ 
ing there was implied condition that 
shed should be so built and its parts 
so located as to avoid unreasonable 
and unnecessary danger to travelei-s, 
where rules and ordinances of city 
did not deal with details of construc¬ 
tion except as to structural strength 
and lighting.—West v. City of New 
York, 191 N.E. 864, 265 N.T. 189. 

59. Neb.—Sheets v. McCook, 145 N. 
W. 252, 95 Nob. 139, 61 L.RA.,N.S., 
821. 

GOL Iowa.—^Raine v. Dubuque, 161 N. 

W. 618, 169 Iowa 388. 

Liability in respect of nuisances gen¬ 
erally see supra 5 770. 

61. Ind.—^Weinstein v. Terre Haute, 
46 N.E. 1004, 147 Ind. 556. 

43 C.J. p 1014 note 18. 

62. N.C.—Graham v. Charlotte, 120 
S.E. 466, 186 N.a 649. 

43 C.J. p 1014 note 19. 

63. Pa.—Boyd V. Kensington Water 
Co., 176 A. 396, 316 Fa. 622. 

43 C.J. P 1016 note 23. 

Grass plot as part of street see su¬ 
pra i 794. 

Shade trees 

It is not negligence for a munici¬ 
pality to have shade trees along 
streets.—^Ferguson v. City of Ashe¬ 
ville, 197 S.E. 146, 218 N.C. 669. 

64L La.—Corpus Juris quoted la 
Waggoner v. City of Minden, App.. 
9 So.2d 244, 246. 

43 C.J. p 1016 note 28. 

Wire netting 

Whore abutting property owners 
placed wire netting over space be¬ 
tween sidewalk and curb to protect 
grass seed, abutting owners and mu¬ 
nicipality were required to use onl> 
reasonable care to keep the premises 
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reasonably safe for pedestrians.— 
Allen V. Mussen, 26 A.2d 776, 129 
Conn. 151. 

65. Kan.—^Dargats v. Dodge City, 
100 P.2d 680, 151 Kan. 747. 

N.C.—^Pace v. City of Charlotte, 19 
S E.2d 871, 221 N.a 246. 

66L Ga.—^Emory v. City of Rome, 
188 S.E. 368. 64 aa.App. 469. 

Uses other than travel 
Parking between curb and side¬ 
walk may be devoted to other uses 
than public travel, and need not be 
kept free of obstructions.—Green¬ 
land V. City of Des Moines, 221 N. 
W. 963, 20fB Iowa 1298. 
miUty installations 

(1) Although municipalities are 
obligated to refrain from any con¬ 
struction upon, or use of, the neutral 
apace between sidewalk and curb 
which may be hazardous to the pub¬ 
lic; they have the right to use such 
space for utility installations, light 
poles, meter boxes, etc.—^Waggoner 
V. City of Minden, La.App., 16 So.2d 
160. 

(2) City must exercise reasonable 
care in installing and maintaining 
water meter boxes In parking strips. 
—Butler V. City of McMinnville, 263 
P. 760, 126 Or. 56. 59 A.L.A. 881. 

67, Ill.—-McKinley v. City of Chica¬ 
go, 19 N.E.2d 452, 299 llLApp. 68. 

88. La.—Corpus Juris quoted In 
Waggoner v. City of Minden, App., 
9 So.2d 244, 246. 

43 CJ. p 1016 note 24. 

69. La.—Corpus Juris quoted In 
Waggoner v. City of Minden, App.. 
9 So.2d 244. 246. 

Mich.—Jablonskl v. Bay City, 226 N. 

W. 865, 248 Mich. 306. 

13 C.J. p 1016 note 25. 

70. Ala.—City of Birmingham v. 
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(2) Existence of Probable Danger; Trivial 
Defects 

In order to Impose liability on a municipal corpora¬ 
tion, the defect complained of must be dangerous or 
calculated to cause Injury, and the danger must be such 
as a reasonably prudent person would anticipate as the 
natural and probable result of allowing the obstruction. 

In order to impose liability on a municipal cor¬ 
poration, the defect complained of must be dan¬ 


gerous or calculated to cause inj'ury,^! and the dan¬ 
ger must be such as a reasonably prudent person 
would anticipate as the natural and probable result 
of allowing the obstruction.^^ jt is only against 
danger from a defect or obstruction which can or 
ought to be anticipated, in the exercise of reason¬ 
able care and prudence, that the municipality is 
bound to guard, *^8 and it will not be liable for every 


Monette, 1 So.2d 1, 241 Ala. 109, 

188 A.L..K. 1020. 

48 C.J. P 1011 note 12 [c]. 

Water, snow, and ice see infra SS 

811-816. 

leaves 

In action for Injuries where evi¬ 
dence disclosed that permlttlngr 
leaves and refuse to lie upon side¬ 
walk in front of premises was a con¬ 
tinuous act, identity of leaves upon 
which plaintlll slipped and fell was 
immaterial, since it was shown that 
the condition was one continuously 
permitted to exist.—^Fadem v. City 
of St. Louis. Mo.App., 99 S.W.2d 511. 
Oil and grease 

(1) Municipalities are not liable 
for ordinary accumulation of grease 
and oil upon streets and safety zone 
markers.—^Wullbrandt v. City of Se¬ 
attle, 84 P.2d 128, 196 Wash. 646. 

(2) There was no defect in avenue 
which had gradual slope at curve, 
was surfaced with oil in accordance 
with commonly prevailing practice, 
and became very slippery when wet, 
but was not improperly laid, pecu¬ 
liarly smooth or rough, out of re¬ 
pair, or in any way unusual.—Na¬ 
tional Laundry Co. v. City of New¬ 
ton, 14 N.E.2d 108, 800 Mass. 126. 

<3) However, city may sometimes 
be liable for an undue accumulation 
of oil and grease on a roadway. 

N.T.—Carr v. City of New York, 24 

N.E.2d 180, 281 N.Y. 469. 

Wash.—Oabrlelsen v. City of Seattle, 

272 P. 723. 160 Wash. 167, 63 A.L. 

R. 200, reheard 278 P. 1071, 152 

Wash. 700, 68 A.L.R. 200. 

43 CJ. p 1011 note 12 [c] (4). 

Slippazy mud 

(1) A city is liable for permitting 
an accumulation of dirt on a side¬ 
walk which, when saturated with wai¬ 
ter from rainfall, was converted into 
slippery mud. 

Ky.—City of Covington v. Keal, 188 

S. W.2d 49, 280 Ky. 237, 126 A.L.R. 

905. 

Mo.—^Brolln v. City of Independence, 

114 S.W.2d 199, 282 Mo.App. 1056. 
43 C.J. p 1011 note 12 [c] (6). 

(2) However, a municipality is not 
required to keep the vehicular por¬ 
tion of a street free firom mud, es¬ 
pecially where mud la washed onto 
a paved street at an intersection with 
a dirt road at a higher grade.—^Brolin 
V. City of Independence, supra. 

Vse of wood in construction of 


; street car loading platform by city 
held not unsafe or unreasonable, al¬ 
though some slipperiness following 
rainfall was incident to such use.— 
Tavano v. City of Worcester, 192 N. 
E. 22, 287 Maas. 420. 

71- Cal.—^Bigelow v. City of Ontario, 
99 P.2d 298, 87 Cal.App.2d 198— 
Wilkerson v. City of El Monte, 62 
P.2d 790, 17 Cal.App.2d 615. 

Ky.—City of Dayton v. Fox, 70 S.W. 
2d 961, 264 Ky. 51. 

La—McOurk v. City of Shreveport, 
App., 2 So.2d 687—^Brown v. City of 
New Orleans, 7 La.App. 611. 

Mo.—Luettecke v. City of St. Louis, 
140 S.W.2d 46, 846 Mo. 168. 

N.C.—Oettys v. Town of Marlon, 10 
S.E.2d 799, 218 N.C. 266. 

Tenn—Corpus guzls quoted in Batts 
V. City of Nashville, 123 S.W.2d 
1099, 1108, 22 Tenn.App. 418. 

Other statements of rule 

(1) An obstruction or defect in a 
sidewalk which causes an injury, in 
order to be actionable, must be such 
as to make the walk at the point of 
the accident dangerous or unsafe for 
a pedestrian using it with due care 
for his own protection.—Gettys v. 
Town of Marion, 10 S.E.2d 799, 218 
N.a 266. 

(2) Tn order to render municipal¬ 
ity liable to pedestrian for personal 
injuries, a defect in sidewalk must be 
of such a character as, in view of its 
location and use made of the walk, to 
attract attention of officers of mu¬ 
nicipality and cause them in exercise 
of degree of caution an ordinarily 
prudent person would exercise under 
like circumstances and conditions, to 
anticipate danger therefrom to pe¬ 
destrians passing along the walk.— 
Armstrong v. City of Des Moines, 6 
N.W.3d 287, 282 Iowa 711. 

Possibility of danger 

A court should not hold or permit 
Jury to find that slight defects in 
sidewalk were obviously dangerous, 
80 as to render city liable for result¬ 
ing injuries to pedestrian, because of 
possibility of some one of many pei^ 
sons tripping thereon, as probability, 
not possibility, governs.—^Forrester 
V. City of Nashville. 169 S.W.2d 860, 
179 Tenn. 682—Batts v. City of Nash¬ 
ville, 128 S.W.2d 1099, 22 Tenn.App. 
418. 

72: La.—^Parker v. City of New Or¬ 
leans, App., 1 So.2d 123—^Miller v. 
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City of New Orleans. App., 152 So. 
141. 

Tenn.—^Batts v. City of Nashville, 

123 S.W.2d 1099, 22 TenmApp. 418. 
A test to be applied in determining 

whether a city has performed Its 
duty with respect to care of its pub¬ 
lic walks is whether a reasonably 
cautious man. having the duty to pre¬ 
serve and repair the walks, would 
consider a particular defect as one 
which might cause pedestrians to be 
injured.—^Fritsche v. City of Seattle, 
116 P.2d 662, 10 Wa8h.2d 867. 

73. Cal.—Balkwill v. City of Stock- 
ton, 123 P.2d 596, 60 Cal.App.2d *661. 
Colo.—^Nelson v. City and County of 
Denver, 122 P.2d 252, 109 Colo. 
113. 

Ill.—Walter v. City of Rockford. 74 
NE.2d 903, 332 DLApp. 248—Blel- 
man v. City of Chicago, 41 N.E.2d 
973, 814 Ill App. 471. 

Ky.—^Leachman v. City of Louisville, 
109 S.W.2d 614, 270 Ky. 260. 

La—Corpus Juris dted la McGurk v. 
City of Shreveport, App., 2 So.2d 
687, 689—Bordelon v. City of 

Shreveport 6 La.App. 201. 

Mo.—^Luettecke v. City of St. Louis, 
140 S.W.2d 46, 346 Mo. 168—Taylor 
V. Kansas City, 112 S.W.2d 662, 342 
Mo. 109. 

N.C.-^rpn8 JuzlB cited la Gettys 
V. Town of Marlon, 10 S.E.2d 799, 
801, 218 N.C. 266—^Finch v. Town 
of Spring Rope, 1 S.E.2d 684, 216 
N.C. 246. 

Okl.—Hale v. City of Cushing. 127 
P.2d 818, 191 Okl. 187—Oklahoma 
City V. Cantrell, 72 P.2d 381, 181 
Okl. 56—Corpus Juris quoted la 
City of Ada v. Burrow. 42 P.2d 111, 
112, 171 Okl. 142. 

R.I.—^uinn v. Stedmaa, 146 A. 618, 
60 R.I. 168, 65 A.L.R. 876. 

Tenn.—City of Memphis v. McCrady, 

124 S.W.2d 248. 174 Tenn. 162— 
Corpus juris quoted la Batts v. 
City of Nashville, 123 S.W.2d 1099, 
1103, 22 Tenn.App. 418—Cbrpus Ja- 
rls olted la City of Knoxville v. 
Hood, 97 S.W.2d 446, 447, 20 Tenn. 
App. 220. 

Tex—Corpus Juris dted la City of 
Waco V. Stinnett Clv.App., 177 
S.W.2d 328, 827, affirmed 180 S.W. 
2d 483, 142 Tex. 648—Sterling v. 
Community Natural Gas Co., Civ. 
App., 105 S.W.2d 7?6. 

Wash.—^Fritsche v. City of Seattle, 
116 P.2d 662, 10 Waah.2d 867. 

48 C.J. p 1010 note 10. 
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defect or obstruction, however slight or trivial, or 
little likely to cause injury.^^ Sidewalks need not 
be kept as free of defects, imperfections, irregulari¬ 
ties, and the like, as the floors of buildings, but a 
reasonably safe condition is sufficient.^® A defect 
is not necessarily trivial, however, because it is 
small.^® 

(3) Depressions and Inequalities in Surface 

A municipal corporation Is not charged with re¬ 


sponsibility for every mere Inequality or Irregularity In 
the surface of the way, such as a slight hole or depres¬ 
sion, but a depression or an elevation of such a nature 
that danger therefrom might reasonably be anticipated 
may render the municipality liable. 

As a general rule, the duty of a municipal cor¬ 
poration to keep its streets and sidewalks in a rea¬ 
sonably safe condition does not charge it with re¬ 
sponsibility for every mere inequality or irregulari¬ 
ty in the surface of the way.^^ A municipality can¬ 
not be expected to maintain its sidewalks and street 


Thm obstRLOtloiL moat be danffazona 
in itaelf or of such a character that 
a person exercising ordinary pru¬ 
dence cannot avoid danger or Injury 
In passing it.—^Batts v. City of Nash¬ 
ville, 128 S.W.2d 1099, 22 Tenn.App. 
418..-.43 C.J. p 1010 note 10 [b]. 
Dlmanaions of defect 

Oenerally. dimensions of defect in 
sidewalk are pertinent to question 
whether city or other municipality 
used reasonable care and prudence to 
detect and remedy defect which 
should have been foreseen as danger¬ 
ous.—Gnibman v. City of New York, 
27 N.T.S.2d 757. 

74i Ariz.—^Dlllow v. City of Yuma, 
97 P.2d 635. 66 Ariz. 6. 

Cal.—Whiting v. National City, 69 
P.2d 990, 9 Cal.2d 163—Owen v. 
City of Los Angeles, 187 P.2d 860, 
82 Cal.App.2d 933—Sheldon v. City 
of Los Angeles, 181 P.2d 874, 66 
Cal.App.2d 690—^Balkwlll v. City of 
Stockton, 123 P.2d 696, 60 Cal.App. 
2d 661—Sischo V. City of Los Ban¬ 
os, 100 P.2d 806, 87 CaLApp.2d 717 
—^Bigelow v. City of Ontario, 99 
P.2d 298, 87 Cal.App.2d 198. 

Colo.—Corpus Juris dted in Beck v. 
City and County of Denver, 32 P. 
2d 261, 262, 95 Colo. 46. 

Ill.—^Bleiman v. City of Chicago, 41 
N.B.2d 973, 814 lllJVpp. 471. 

Kan.—Blankenship v. Kansas City. 
135 P.2d 538. 156 Kan. 607—Blby v. 
City of Wichita, 101 P.2d 919, 161 
Kan. 931—^Pord v. City of Kinsley, 
44 P.2d 266, 141 Kan. 877. 

Mass.—^Tavano v. City of Worcester, 
192 N.E. 22, 287 Mass. 420. 

Mich.—Corpus Juris quoted in Riv¬ 
ard V. Bay City, 272 N.W. 690, 692, 
279 Mich. 817. 

Mo.—^Luettecke v. City of St. Louis, 
140 S.W.2d 45, 346 Mo. 168—Corpus 
Juris quoted In Taylor v. Kansas 
City, 112 S.W.2d 6«2, 664. 342 Mo. 
109—Corpus Juris dted In West v. 
Thompson, App., 161 S.W.2d 129, 
133. 

Mont.—Sullivan v. City of Butte, 65 
P.2d 1175, 104 Mont. 226—Remesz 
V. City of Glasgow, 28 P.2d 468. 
96 Mont. 596. 

N.C.—Corpus Juris dted In Gottys v. 
Town of Marlon, 10 S.E.2d 799, 801, 
218 N.C. 266. 

Okl.—^Hhle V. City of Cushing, 127 
P.2d 818, 191 Okl. 137—Corpus Ju¬ 


ris dted In City of Okmulgee v. 
Bridges. 94 P.2d 927. 929, 185 Okl. 
637—Oklahoma City v. Cantrell, 72 
P.2d 881. 181 Okl. 56—Oklahoma 
City V. Banks, 63 P.2d 1120. 176 
Okl. 669—^mith v. City of Tulsa, 
45 P2d 689, 172 Okl. 516—Corpus 
Juris quoted in City of Ada v. Bur¬ 
row. 42 P.2d 111, 112, 171 Okl. 
142—City of Tulsa v. Frye, 25 P. 
2d 1080, 165 Okl. 302. 

Pa —Van Ormer v. City of Pitts¬ 
burgh, 81 A.2d 603, 347 Pa, 116— 
Henn v. City of Pittsburgh, 22 A.2d 
742, 343 Pa. 266—^Upperman v. Ford 
City Borough, 137 A. 185, 289 Pa, 
197—Johnson v. Glenolden Bor¬ 
ough, Com.Pl., 31 Del.Co. 469— 
Langman v. City of Pittsburgh, 
Com.Pl, 91 Plttsb.Leg.J. 120. 

Tenn.—Gidcome v. City of Nashville, 
145 S.W.2d 1029. 177 Tenn. 296— 
Corpus Juris quoted In Batts v. 
City of Nashville, 123 S.W.2d 1099, 
1103, 22 Tenn.App. 418—City of 
Knoxville v. Hood, 97 S.W.2d 446, 
20 Tenn.App. 220. 

Tex.—Corpus Juris dted In Stinnett 
V. City of Waco, 180 S.W.2d 433, 
434, 142 Tex. 648. 

Va.—City of Richmond v. McDonald, 
33 S.E.2d 186, 183 Va. 694. 

43 C.J. p 1010 note 8. 

Slight depressions or Inequalities in 
surface see infra subdivision b (3) 
of this section. 

Cause of defect 

A city is not necessarily liable 
for injuries caused by minor side¬ 
walk defects due to continued use, or 
action of the elements, or other 
cause.—^Whiting v. National City, 69 
P.2d 990, 9 Cal.2d 163. 

CbipabUity of causing Injury 

The fact that an imperfection in a 
city street was capable of causing in¬ 
jury and in fact did so was not 
enough to show that It was a defect 
which would render the city liable 
for the injury caused by the defect.— 
Vellante v. Town of Watertown, 14 
N.E.2d 965, 300 Mass. 207. 

76 . Pa.—^Rogers v. South Philadel¬ 
phia Nat. Bank, 60 A.2d 697, 160 
Pa,Super. 164—German v. City of 
McKeesport, 8 A.2d 437, 137 Pa.Su- 
per. 41—^Daly v. Yendon Borough, 
Com.Pl., 31 Del.Co. 380. 

76L Iowa.—Geer v. Des Moines, 167 
N.W. <635, 183 Iowa 837. 
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I Okl.—Obrpus Juris dted la City of 
Okmulgee v. Bridges. 94 P.2d 927, 
929, 185 Okl. 537. 

Public diould bo protected against 
small, as well as large, defects in 
sidewalk which are liable to cause 
injury.—^Hook v. City of Sacramento, 
6 P.2d 643. 118 Cal.App. 647. 

77- Cal.—^Whiting v. National City, 
69 P.2d 990, 9 Ca1.2d 163—Sischo v. 
City of Los Banos, 100 P.2d 306, 
37 Cal.App.2d 717. 

Colo.—^Nelson v. City and County of 
Denver, 122 P.2d 252, 109 Colo. 113. 
Kan.—^Blankenship v. E^ansas City, 
135 P.2d 638. 156 Kan. 607—Blby v. 
City of Wichita, 101 P.2d 019, 161 
Kan. 981. 

Md.—Leonard v. Lee, 62 A.2d 259. 
Mass.-^Ruskey v. City of Worcester, 
82 N E 2d 236—^Vellante v. Town of 
Watertown, 14 N.E.2d 956, 300 
Mass. 207. 

Mich.—Oozpus Juris quoted la Riv¬ 
ard V. Bay City, 272 N.W. 690, 692, 
279 Mich. 317. 

Mo.—Luettecke v. City of St. Louis, 
140 S.W.2d 46, 346 Mo. 168—Oor- 
pus Juris quoted la Taylor v. Kan¬ 
sas City. 113 S.W.2d 662, 664, 342 
Mo. 109—Corpus Juris dted la 
West V. Thompson, App., 161 S.W. 
3d 129, 133—Maxwell v. Kansas 
City, 62 S.W.2d 487, 227 MoJtpp. 
234. 

N.Y.—^Lynch v. City of Beacon, 54 N. 
Y.S.2d 636, 269 App.Div. 767, roai> 
gument denied 66 N.Y.S.2d 401, 269 
App.Div. 843, afnrmed 67 N.E.2d 
616, 296 N.Y. 872—Smith v. M. 
Brown Realty Corporation, 236 N. 
Y.S. 673, 134 Mlsc. 

N.C.—Corpus Juris dted la Octtys 
V. Town of Marlon, 10 S.E.2d 799, 
801, 218 N.C. 266—Watkins v. City 
of Raleigh, 200 S.E. 424, 214 N.G 
644—^Houston v. City of Monroe, 
197 S.E. 671, 213 N.C. 788. 

Okl.—^Hale v. City of Cushing, 127 
P.2d 818, 3 91 Okl. 137—Corpus Ju>* 
ils quoted la City of Ada v. Bur¬ 
row, 42 P.2d 111, 112, 171 Okl. 142. 
Pa.—BArrison v. City of Pittsburgh, 
44 A.2d 273, 363 Pa. 22—Magen- 
nis V. City of Pittsburgh, 42 A.2d 
449, 362 Pa. 147—Van Ormer v. 
City of Pittsburgh, 31 A.2d 603, 
347 Pa. 116—^Hcnn v. City of Pitts¬ 
burgh, 22 A.2d 742, 343 Pa. 266— 
McGlinn v. City of Philadelphia* 
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crossings in a perfectly level condition, and, where 
the defect consists of some slight variation between 
the elevation of adjoining paving blocks, flagstones, 
or curbstones, or irregularity in the junction of the 
sidewalk and curb, no liability is imposed.^^ How¬ 
ever, a raised surface or projection of such a na¬ 
ture that danger therefrom might reasonably be 
anticipated may render the municipality liable.^® 
The height of an elevation is of itself not deter¬ 
minative on the question of the liability of a mu¬ 
nicipality.®® A pedestrian upon that part of a way 
serving principally for the trafflc of vehicles is not 


in the same position to complain of an unevenness 
in the surface as one upon a sidewalk,®^ and, where 
a sidewalk is available, a municipality need not keep 
a street in as smooth condition for the convenience 
of possible pedestrians as it must keep a sidewalk 
intended for their use.®® 

Depressions, holes, and ruts. Holes, ruts, or de¬ 
pressions in the street or sidewalk may give rise to 
a right of action for injuries caused thereby if they 
are of such a nature that danger therefrom might 
reasonably be anticipated.®® However, slight holes 
or depressions which are not in the nature of traps, 


186 A. 747, S22 Pa. 478—Thompson 
V. City of Philadelphia, 195 A. 174, 
129 Pa.Super. 174—^Hoover v. City 
of Harrisburs, Com.Pl., 47 Dauph. 
Co. 326—Braun v. City of Pitts¬ 
burgh, Com.Pl., 91 Plttab.Leg.J. 
283. 

R.I.—Quinn v. Stedman, 146 A. 618, 
50 R.I. 163, 65 A.L.R. 375. 

Tenn.—City of Memphis v. McCrady, 
124 S.W.2d 248, 174 Tenn. 162— 
corpus Juris OLUOted in Batts v. 
City of Nashville, 123 S.W.2d 1099, 
1103, 22 Tenn.App. 418—Corpus Jtu 
rls cited in City of Knoxville v. 
Hood, 97 S.W.2d 446, 447, 20 Tenn. 
App. 220. 

43 C J. p 1010 note 9. 

Season fox role 

To Impose burden of liability on 
municipality for slight irregularity 
in surface of sidewalk would put an 
intolerable burden on the city and en¬ 
courage carelessness by pedestrians 
in the use of the city streets.—^Van 
Ormer v. City of Pittsburgh, 31 A.2d 
503. 347 Pa. 116. 

Raise or projection 
A city Is not liable for injuries to 
pedestrians resulting from every 
raise or projection in a street or 
sidewalk.—^Dillow v. City of Yuma, 
97 P.2d 535, 65 Arls. 6. 

‘‘SUght irregnlaxltles" 

A municipality is under no duty to 
maintain surface of sidewalk free 
from “slight irregularities," and 
what constitutes a slight irregulari¬ 
ty, when proper maintenance of sur¬ 
face of street IS subject of considera¬ 
tion, must be determined in light of 
character of traffic for which use of 
street is intended.—^Magennis v. City 
of Pittsburgh, 42 A.2d 449, 352 Pa. 
147. 

Wear or tear 

There is no liability for inequali¬ 
ties in a pavement caused by wear or 
tear or the actions of the elements, 
unless the inequality is so great as 
to be patently dangerous.—German 
V. City of McKeesport, 8 A.2d 437, 
137 Pa.Super. 41. 

78. Mass.—Oalante v. City of Brodt- 
ton, 26 N.B.2d 841, 806 Mass. 480. 
N.Y.—Dumary v. Village of Athens, 


76 N.T.S.2d 630, 273 App.Div. 145 
—Bryant v. Village of Potsdam, 
235 N.Y.S. 699, 226 App.Div. 830. 
affirmed 171 N.H. 766, 253 N.Y. 624. 
Pa.—^Henn v. City of Pittsburgh. 22 
A.2d 742, 843 Pa. 256—Daly v. Yea- 
don Borough, Com.Pl., 31 Del.Co. 
380—^Braun v. City of Pittsburgh, 
Com PI., 91 Pittsb.Leg.J. 283. 

Tenn.—Rye v. City of Nashville, IS'O 
S.W.2d 460, 26 Tenn.App. 326—^ity 
of Knoxville v. Hood, 97 S.W.2d 
446, 20 Tenn.App. 220. 

Inequalities in grass plot or tree 
space see supra subdivision b (1) 
of this section. 

Zheqnality in expansion Joints 
A municipality is not under duty to 
correct slight defects in sidewalks 
resulting from inequality in expan¬ 
sion Joints, produced by natural caus¬ 
es, where inequality or unevenness 
does not make a dangerous obstruc¬ 
tion calculated to produce injury to 
persons exercising reasonable care,— 
City of Memphis v. McCrady, 124 S. 
W.2d 248, 174 Tenn. 162. 

Defects not creating liability 

(1) Difference of two and three- 
eighths inches in the level between 
cement squares of sidewalk on a 
much-traveled street.—^McCormick v 
City of Racine. 277 N.W. 646. 227 
Wis. 33. 

(2) Elevation at Junction of side¬ 
walk and bridge at which point vari¬ 
ance in height was two and three- 
quarters inches.—Griffin v. Town of 
Harrison, 197 N.E. 265, 268 N.Y. 238. 

(3) Elevation of one and three- 
quarters Inches in sidewalk slab at 
expansion Joint.—City of Waco v. 
Stinnett, Civ.App., 177 S.W.2d 323, 
affirmed 180 S.W.2d 433, 142 Tex. 648. 

(4) One and one-fourth inch ele¬ 
vation in sidewalk where concrete 
sections Joined.—^Maxwell v. Kansas 
aty. 62 S.W.2d 487, 227 MoJLpp. 234. 

(5) Sidewalk with one flagstone 
overlapping another by four Inches. 
—Goldberg v. City of New York, 56 
N.Y.S.2d 863. 269 App.Dlv. 852, ap¬ 
peal denied 67 N.Y.S.2d 846, 269 App. 
Dlv. 940. 

(6) Three-quarter inch crack be¬ 
tween two concrete sections of side¬ 
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walk with one of the sections about 
one inch higher than adjoining sec¬ 
tion.—^Walter v. City of Rockford, 74 
N.E.2d 903, 832 IlLApp. 243. 

(7) Unevenness between adjacent 
cement blocks producing ledge three 
inches high on one side of sidewalk. 
—Suthon V. City of Houma, LaAipp., 
146 So. 515. 

(8) Other inequalities or irregular¬ 
ities.—Jones v. City of Baton Rouge, 
La App., 191 So. 734—48 C.J. p 1010 
note 9[a], [b]. 

79. Pla.—Town of Madison ▼. Hop¬ 
kins. 187 So. 887, 136 Fla. 787. 
Iowa—Geer v. City of Des Moines, 
167 N.W. 635, 188 Iowa 837. 

Mass.—Sears v. Inhabitants of Town 
of Greenfield, 192 N.E. 1, 287 Mass. 
445. 

Defects creating liability 

(1) Elevation of one square of 
sidewalk two Inches above adjacent 
squares at a point midway of block 
where illumination from comer 
lights was poor.—^White v. City of 
Alexandria, La.App., 85 So.2d 810. 

(2) Flagstone three and one-eighth 
Inches higher than adjoining flag¬ 
stone.—Cote V. City of Hartford, 23 
A.2d 868, 128 Conn. 483. 

(3) Footwalk in highway so out 
of alignment with the true pavement 
level as to constitute a danger in 
Its use.—Slutsky v. Bohen, 198 A. 
389, 120 N.J.Law 102 . 

8 a Iowa.—^Beach v. City of Des 
Moines, 26 N.W.2d 81, 238 Iowa 
312. 

81. Mass.—^Becker v. City of Boston, 
72 N.E2d 624, 321 Mass. 280—Mac¬ 
Donald V. City of Boston, 68 N.E. 
2d 865, 318 Mass. 618. 

88 . Pa.—^Magennis v. City of Pitts¬ 
burgh, 42 A.2d 449, 862 Pa. 147. 

83. Ala.—City of Birmingham ▼. 

Smith, 168 So. 611, 231 Ala. 96. 

Cal.—Owen v. City of Los Angeles, 
187 P.2d 860, 82 Cal.App.2d 933— 
Daly V. Mathews, 122 P.2d 81, 49 
Cal.App.2d 646—^Wilkerson v. City 
of El Monte, 62 P.2d 790, 17 Cal. 
App.2d 615. 

Fla.—City of Jacksonville v. Green, 
9 8o.2d 872, 161 Fla. 206. 
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and from whicli danger could not reasonably be 
anticipated, are not defects for which an action will 
litM No definite or mathematical rule can be laid 
down as to the depth or size of a sidewalk depres¬ 


sion necessary to convict a municipality of negli¬ 
gence in permitting its continued existence, and 
each case must be determined by its surrounding 
circumstances.^^ So the determination of the ques- 


Ky.—City of Paducab v. McManus. 76 
SW.2d 254, 256 Ky. 406—City of 
Louisville V. Flanders, 7 S.W.2d 
614, 225 Ky. 41. 

La.—^Robinson y. City of Alexandria, 
App, 174 So. 681—General Securi¬ 
ties Co. V. City of Hammond, 123 
So. 399. 11 La.App. 306. 

Miss.—^Birdsong v. City of Clarks- 
dale, 3 So 2d 827, 191 Miss. 532. 
Neb.—Corpus Juris guoted lu Hupfer 
V. City of North Platte, 279 N.W. 
• 168, 169, 134 Neb. 685. 

N.J.—Zak V. Craij, 136 A. 410. 6 
N.J.M1SC. 275. 

Ohio.—Corbin v. City of Cleveland, 
67 N.E.2d 427, 74 Ohio App. 199. 
affirmed 66 N.E 2d 214, 144 Ohio St. 
32, 154 A.L.R. 874. 

Or.—^Blue v. City of Union, 75 P.2d 
977, 159 Or. 6. 

Tenn.—Corpus Juris guoted in Batts 
V. City of Nashville, 123 S.W.2d 
1099, 1103, 22 Tenn.App. 418. 

43 C.J. p 1014 note 21. 

Depressions in jrass plot or tree 
space see supra subdivision b (1) 
of this section. 

Unguarded excavations and openings 
in street see infra S 821. 

Defects creating Uability 

(1) Defect in sidewalk consistllpg 
of open pipe two and one-half Inches 
in diameter.—^Holbrook y. City of 
Monroe, La.App., 157 So. 666. 

(2) Depression in public sidewalk 
of one and one-quarter inches.—^Lith- 
egner v. City of St Louis. Mo.App., 
126 S.W.2d 925. 

(3) Existence of hole in sidewalk 
approximately eight inches in diame¬ 
ter and four and one-half Inches 
deep, through the center of which an 
iron pipe three and one-half inches 
in diameter protruded.—Ming v. City 
of Jackson. 31 So.2d 900, 202 Miss. 
260. 

(4) Failure to replace concrete 
slab on crosswalk over ditch.—City 
of Grandview v Ingle, Tex.Civ.App., 
90 S.W.2d 865, error dismissed. 

(6) Gully in rough-graded portion 
of city street, about twelve inches 
deep, eight to twelve inches wide, 
and seven and one-half feet long, ex¬ 
tending from end of macadam portion 
of pavement and partially concealed 
by grass.—^Parker v. City of Hartford, 
190 A. 86d, 122 Conn. 600. 

(6) Other holes and depressions.— 
Sheldon v. City of f.K>s Angeles, 131 
P.2d 874, 55 Cal.App.2d 690—43 C.J. 
p 1014 note 21 [a]. 

Busy interseotlon 

In determining whether city was 
negligent in permitting a sidewalk 
depression to exist at a busy Inter¬ 


section, city was chargeable with 
knowledge that persons transferring 
to buses and streetcars would pass 
over the depression and with knowl¬ 
edge of the ordinary peculiarities of 
human nature to allow their atten¬ 
tion to be diverted by circumstances 
which concerned their legitimate in¬ 
terests.—^Butler V. City of University 
City, Mo.App., 167 S.W.2d 442. 

84. Iowa.—^Atkinson v. Sheriff Mo¬ 
tor Co., 212 N.W. 484, 203 Iowa 196 
—Gennger v. Town of Marcus, 812 
N.W. 365, 203 Iowa 41. 

La.—Collins v. Lyons, 120 So. 418, 9 
La App. 736. 

Mo.—Taylor v. Kansas City, 112 S. 

W.2d 662, 342 Mo. 109. 

Neb.—Corpus Juris quoted in Hupfer 
V. City of North Platte, 279 N.W. 
168, 169, 134 Neb. 585. 

N.Y.—Dumary v. Village of Athens, 
76 N.T.S.3d 630, 273 App.Dlv. 145 
—^Toreen v. City of Mt. Vernon, 
276 N.T.S. 379, 248 APP.Div. 612— 
Moore v. City of Lockport, 239 N. 
Y.S. 190, 228 App.Div. 162—Smith 
V. M. Brown Realty Corporation, 
236 N.Y S. 673, 134 Mlsc. 616. 

N.C.—Watkins v. City of Raleigh, 
200 S.E. 424, 214 N.C. 644. 

Okl.—Hale v. City of Cushing, 127 P. 

2d 818, 191 Okl. 137. 

Pa—^McGlinn v. City of Philadelphia, 
186 A. 747. 832 Pa 478—Vajda v. 
City of Duquesne. Com.PL, 88 
Pittsb.Leg.J. 601. 

Tenn—Corpus Juris quoted la Batts 
V. City of Nashville, 123 S.W.2d 
1099. 1103, 22 Tenn.App. 418. 

43 C.J. p 1014 note 22. 

Defects la sidewalk not oreatiag lia¬ 
bility 

(1) Cement block of sidewalk 
three feet square which sagged below 
general level about one-half to three- 
quarters of an inch.—^Fbrd v. City of 
Kinsley, 44 P.2d 255, 141 Kan. 877. 

(2) Combination of triangular¬ 
shaped hole, eleven inches long and 
about one inch deep, in concrete slab 
of sidewalk, and metal trapdoor 
hinge three-fourths of Inch above 
surface of walk.—^Reynolds v. City of 
Ashland. 296 N.W. 601, 287 Wis. 233. 

(3) Crevice approximately inch 
wide between sidewalk and curb.— 
City of Tulsa v. Frye, 26 P.2d 1080, 
166 Okl. 302. 

(4) Crevice in street half-inch to 
three inches in width and depth and 
eighteen inches to two feet in length. 
—City of Greenville v. Laury, 169 So. 
121, 172 Miss. 118. 

(6) Depression of two Inches in 
pavement.—^Brown v. City of New 
Orleans, 7 La.App. 611. 
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(6) Hole in sidewalk from three to 
eight inches long and from one-half 
inch to one inch deep.—City of Mari¬ 
etta V. Bigham, 162 P.2d 999, 196 
Okl. 114. 

(7) Saucer-like depression in side¬ 
walk approximately seven and one- 
half Inches in diameter and from one 
to two inches deep at the center.— 
Ming V. City of Jackson, 81 So.2d 
900, 202 Miss. 260. 

(8) Two- to five-inch depression 
in sidewalk —Hupfer v. City of North 
Platte. 279 N.W. 168, 184 Neb. 586. 

(9) Other holes and depressions. 
Kan.—^Register v. City of Pittsburg, 

33 P.2d 173, 139 Kan. 753. 

Mass.—^Heaney v. Colonial Filling 
Stations, 169 N.E. 916, 262 Mass. 
838. 

N.Y.—Gumbs v. Klovrza, 288 N.Y.S. 

866, 246 App.Div. 737. 

Pa.—^Van Ormer v. City of Pitts¬ 
burgh, 81 A.2d 503, 347 Pa. 116— 
Brahm v. City of Uniontown, 40 
Pa.Dist & Co. 79, 3 Fay.L.J. 222. 
82 Mun.L.R. 126. 

Va.—City of Roanoke v. Sutherland, 
167 S.E. 243, 159 Va. 749. 

W.Va.—^Thompson v. City of Charles¬ 
ton, 191 S.B. 547, 118 W.Va. 391. 
43 C.J. p 1014 note 22 [a]. 

Defects la driveway not oreatiag Ua. 
bUlty 

(1) In general 

Mass.—MacDonald v. City of Boston, 
63 N.E.2d 365. 318 Mass. 618. 

N.Y.—^Boyne v. City of Buffalo, 200 
N.E. 44, 209 N.Y. 667. 

Pa.—^Langman v. City of Pittsburgh, 
Com.Pl., 91 PIttsb.Leg.J. 120. 

43 C.J. P 1014 note 22 [b]. 

(2) Slight depression, which began 
in pavement about eight inches from 
curb and extended lengthwise with 
street for four or five feet, and which 
was about eighteen inches in width 
with a varying depth of from one- 
half to two inches.—City of Tulsa v. 
Wheetley. 101 P.2d 834, 187 Okl. 166. 
Buts cut by valilcleB 

Cities are not liable in damages for 
injuries to pedestrians falling be¬ 
cause of ruts cut by vehicles in por¬ 
tions of dirt streets devoted to ve¬ 
hicular traffic.—City of Tallahassee 
V. Coles, 4 So.2d 874, 148 Fla. >606— 
48 C.J. p 1014 note 22 [o]. 

85, Iowa.—^Beach y. City of Des 
Moines, 26 N.W,2d 81, 238 Iowa 
812. 

Pa.—Btenn v. City of Pittsburgh, 22 
A.2d 742, 843 Pa. 256—^Emmey v. 
Stanley Co. of America, 10 A.2d 
795, 189 Pa.Super, 69—Braun v. 
City of Pittsburgh, Com.Pl.. 91 
Pitt8b.Leg.J. 283. 
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tion whether a crevice or depression constitutes an 
actionable defect cannot rest on the depth of the 
depression in inches only,^^ but consideration must 
also be given to the amount of travel on the walk^ 
the actual location and nature of the irregularity, 
and the character of the material of which the pave¬ 
ment or walk is constructed.^^ In determining the 
question of a city’s liability for injury to a pedes¬ 
trian, it is immaterial whether the fall was caused 
by stubbing against the rim of the hole or in slip¬ 
ping from it.®® 

§ 808. Defects in Plan of Construction 

As a general rule a municipal corporation is not 
liable for Injuries resulting from danger or defects In¬ 


herent In the plan of construction adopted, or due solely 
to a mistake of judgment In adopting the plan; but this 
rule is subject to many qualiflcatlonsi and liability may 
exist where there was negilgence in selecting a plan so 
obviously and radically defective as to result In a dan¬ 
gerous and unsafe condition. 

In some cases it has been held that, since a mu¬ 
nicipal corporation in determining the character or 
plan of construction of streets, sidewalks, and other 
public ways acts in a legislative, quasi-judicial, and 
discretionary capacity,®® ordinarily it is not liable 
for injuries resulting from danger or defects inher¬ 
ent in the plan of construction adopted,®® or due 
solely to a mistake of judgment in adopting the 
plan,®^ at least where reasonable care was used in 
adopting the plan.®® In order to exempt a city 


86. Tenn.—^Batts v. City of Nash¬ 
ville. 128 S.W.2d 1099. 22 Tenzi.App. 

418. 

Bffaet 

In action for Injury sustained 
when plaintiff caught heel In crevice 
and fell while attempting to step 
from sidewalk down onto pavement 
at a crossing, whether defect was of 
character to make city responsible 
did not depend on size of defect, but 
on effect which might reasonably be 
apprehended from It on persons who 
use walk in proper manner.—Thomas 
V. City of Fort Madison. 281 N.W. 
748. 225 Iowa 822. 

Zn New Toxk 

(1) It has been held that under 
New Tork law the general test of 
whether a hole is more than a mere 
slight or Inconsiderable depression 
Is whether the hole is more than five 
inches deep, but that recovery may 
be had even where hole la less than 
such depth where hole Is so shaped 
that foot may be caught In It in such 
a way that force is required to get 
It out.—^Ray v. City of New York. 
C.C.A.N.T.. 108 P.2d 170. 

(2) It has been held, on the other 
hand, that a municipality’s liability 
for Injuries sustained by a pedestri¬ 
an In a fall because of a depression 
In public thoroughfares, whether a 
sidewalk of a street or pathway in 
a park, does not turn on whether de¬ 
pression is a certain number of inch¬ 
es in depth, or constitutes a trap, but 
depends on whether, having In mind 
the circumstances, municipality has 
failed to keep its public thorough¬ 
fares in a condition reasonably safe 
for pedestrians.—^Loughran v. City of 
New York. 83 N.B.2d 136. 298 N.Y. 
320—^Wilson V. Jaybro Realty & De¬ 
velopment Co.. 46 N.E].2d 497. 289 N. 
Y. 410. 

87. Pa.—^Henn v. City of Pittsburgh. 

22 A.2d 742, 843 Pa. 266—Kunts v. 

City of Pittsburgh, 187 A. 287. 123 

Pa.Super. 394. 

88. Iowa.—^Beaoh ▼. cfty of Des 


Moines. 26 N.W.2d 81. 288 Iowa 
312. 

89. Iowa.—Russell v. Sioux City. 

290 N.W. 708. 227 Iowa 1302. 

N.C.—corpus Juris cited ixi Kllngen- 
berg V. City of Raleigh. 194 S.E. 
297, 298, 212 N.C. 549—Martin v. 
City of Greensboro. 187 S.E. 666, 
198 N.C. 678. 

Okl.—^Lewls V. City of Tulsa, 64 P. 

2d 676. 179 Okl. 176. 

Tenn.—City of Nashville v. Brown. 

157 S.W.2d 612. 26 Tenn.App. 840. 
Va.—City of Norfolk v. Hall, 9 S.E.2d 
866. 175 Va. 545. 

43 C.J. p 1015 note 32. 

9a Iowa.—^Russell v. Sioux City. 290 
N.W. 708. 227 Iowa 1802. 

N.C.—Corpus Juris cited in Kllngen- 
berg V. City of Raleigh. 194 S.E. 
297. 298, 212 N.C. 649—Martin v. 
City of Greensboro. 137 S.B. 666. 
193 N.C. 673. 

S.D.—^Hermandson v. City of Canton. 

244 N.W. 625. *60 S.D. 367. 

Tenn.—Swain v. City of Nashville, 
92 S.W.2d 405. 170 Tenn. 99—City 
of Nashville v. Brown. 167 S.W.2d 
612, 25 Tenn.App. 340. 

43 C.J. p 1015 note 88. 

Beasonable plan 

Municipality adopting reasonable 
plan of improvement of streets and 
sidewalks, without notice of latent 
defect, is not insurer against acci¬ 
dents.—Quest V. Town of Upton, 262 
P. 606, 36 Wyo. 1. 

Curb drain or catch basin 
In the construction of a curb drain 
or catch basin, a city has discretion 
and latitude in determining and fix¬ 
ing grades, elevations, and drainage 
depressions, and is not liable as neg¬ 
ligent for personal injuries unless the 
plan or method of construction is 
palpably unsafe or creates a manifest 
danger resulting from a type of con¬ 
struction which all men of reason¬ 
able prudence and intelligence would 
agree was unjustified and unsound 
planning.—City of Tulsa v. Roberts. 
107 P.2d 1006, 188 Okl. 249. 
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TTsc of street as constructed 
A city is not liable for injuries re¬ 
sulting from use of street as con¬ 
structed unless method of construc¬ 
tion adopted created an unreasonable 
risk of harm to those on street.— 
Roslik V. City of Pittsburgh, 38 A. 
2d 353. 156 PaSuper. 150. 

Plan of oonstmetion held not defec¬ 
tive 

Conn.—^Andrews v. City of Bristol, 
181 A. 624. 120 Conn. 499. 

N.Y.—Summerville v. City of Yon¬ 
kers. 67 N.Y.S.2d 603, 271 App. 
Div. 937. affirmed 77 N.B.2d 12, 297 
N.Y. 702. 

91. Ga—Beall v. City of Atlanta, 
84 S.S.2d 918, 72 GaApp. 760. 

Ky.—City of Louisville v. Redmon, 
96 S.W.2d 866, 266 Ky. 800. 

Md.—^Mayor and Council of City of 
Cumberland v. Turney, 9 A 2d 661. 
177 Md. 297. 

N.C.—Corpus Juris cited in Kllngen- 
berg V. City of Raleigh. 194 S.E. 
297, 298, 212 N.C. 649. 

Okl.—^Lewls V. City of Tulsa, 64 P.2d 
675. 179 Okl. 176. 

Va—City of Norfolk v. Hhll. 9 S.E:.2d 
356, 175 Va 645. 

48 CJ. p 1016 note 84. 

Biferenca 

City’s approval of dangerous locor 
tlon of street car tracks, leaving in- 
sufflclont clearance for vehicle, gives 
rise to inference of error of judgr- 
ment.—^Martin v. City of Greensboro* 
187 S.B. 666. 193 N.C. 573. 

9S. Md.—Mayor and Council of City 
of Cumberland v. Turney, 9 A2d 
561, 177 Md. 297. 

Wyo.—Quest v. Town of Upton, 252 
P. 506. 36 Wyo. 1. 

Engineer's advice 

(1) Town council held not negli¬ 
gent in accepting engineer's advice as 
to plan for gutter covering.—Quest 
V. Town of Upton, supra 

(2) Where plans prepared by engi¬ 
neer for construction of an alley 
intersection were not obviously de¬ 
fective In omitting to show grade of 
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from liability under this rule the plan must be for¬ 
mally adopted by its governing authority,93 but the 
application of the rule is not limited to cases where 
the plan adopted was determined in advance, but ap¬ 
plies equally where it was ratified and adopted by 
the municipality after the actual work of construc- 
tion.34 

Contrary decisions, and limitations on nonliability 
rule. The general rule as to nonliability for defects 
in the plan of construction has been said to have 
narrow limits and to be subject to many qualihca- 
tions,®3 and some decisions have held broadly that 
a municipality cannot relieve itself from liability 
for defective streets because the defect may be part 
of the original plan of construction-®® So it has 
been held that, while immunity for mere error of 
judgment in matters of governmental cognizance 
ought not to be overturned or impaired,®^ and that, 
if the question is debatable, the mere fact that a 
better or safer plan might have been adopted is not 


sufficient to render the municipality liable,9® if there 
was such gross error of judgment as to show that 
the municipal authorities never exercised an in¬ 
telligent judgment at all,®9 or if there was no ob¬ 
stacle to be overcome which would furnish any 
reason or excuse for constructing a way on a plan 
which made it dangerous,^ or if there was negli¬ 
gence in selecting a plan so obviously and radically 
defective as to result in a dangerous and unsafe 
condition,® the municipality will be liable, provided 
it had notice of the dangerous condition and a rea¬ 
sonable time to remedy it® In other words, free¬ 
dom of selection exists, but the choice must not be 
so unreasonably exercised as to create needless dan¬ 
ger.® 

Even where the rule of nonliability for the char¬ 
acter of the plan adopted is recognized and applied, 
it will not be extended to cases not clearly within 
its application,® and a municipality cannot avoid 
liability on this ground if it appears that no partic- 


alley paving, no negelct of duty could 
be Imputed to city council in adop¬ 
tion of plans. 80 as to establish city’s 
liability to pedestrian for fall alleg¬ 
edly caused by steep grade at inter¬ 
section.—Russell V. Sioux City. 290 
N.W. 708, 227 Iowa 1302. 

(3) City was not bound to con¬ 
struct approach dllferently because 
some engineer other than Its own 
thought some other method would be 
better.—^Hoffman v. Sioux City, 290 
N.W. 62, 227 Iowa 1131. 

8% Tenn.—^Vheeler v. City of Mary¬ 
ville, App., 203 S.W.2d 924. 

Sxact matter 

It IS necessary that the exact mat¬ 
ter under consideration should have 
been brought to attention of govern¬ 
mental body and that such body 
should have expressly ordered that 
particular thing to be done.—City of 
Nashville v. Brown, 167 S.W.2d 612, 
25 Tenn.App. 340. 

94. N.C —Corpus JUls cited la 
Klingenberg v. City of Raleigh, 
191 S.B. 297, 298, 212 N.C. 649. 

43 aJ. p 1016 note 35. 

96. Tenn.—City of Nashville v. 
Brown, 167 S.W.2d 612, 25 Tenn. 
App. 340. 

90l Ky.—City of Covington v. Keal, 
133 S.W.2d 49, 280 Ky. 237, 126 A. 
L..R. 905. 

43 C.J. p 1016 note 37. 
zmlsanoe 

(1) City could not escape liability 
for death caused by defect in high¬ 
way because defect resulted from 
adoption of a plan or design by city’s 
legislative body rather than from 
ministerial acts of Its agents or em¬ 
ployees, If creation of a nuisance im- 
paedlately and directly resulted.— 


Kamasiewicz v. City of New Britain, 

42 A.2d 32, 131 Conn. 691. 

(2) Where sidewalk in which there 
was a depression resulting from pro¬ 
viding a driveway approach to abut* 
ting property was In very condition 
when pedestrian fell In which it was 
intended by town to be constructed, 
the nuisance was an absolute nui¬ 
sance.—^Beckwith v. Town of Strat¬ 
ford, 29 A.2d 775, 129 Conn. 506. 
Bffoot of statute 

Under public liability act where In¬ 
juries are caused by reason of de¬ 
fective construction of improvement 
under general plan adopted by city, 
liability of city is not limited to case 
where plan adopted is arbitrary and 
palpably dangerous beyond all rea¬ 
sonable doubt.—George v. City of 
Los .fVngeles, 79 P.2d 723, 11 Cal.2d 
303. 

97- Or.—Giaconi v. Astoria, 113 P. 
866, 118 P. 180, 60 Or. 12, 33. 37 L. 
R.A.,N.S., 1160. 

98. Minn.—Conlon v. St. Paul, 72 N. 
W. 1073, 70 Minn. 216. 

43 C.J. p 1016 note 43. 

99. Minn.—Conlon v. St. Paul, su¬ 
pra. 

L Minn.—Blyhl v. Waterville. 68 N. 
W. 817, 67 Mmn. 116, 47 Am.S.B. 
696. 

2. Iowa.—^Russell v. Sioux City, 290 
N.W. 708, 227 Iow:a 1302. 

Ky.—City of Providence v. Hunter, 
21 S.W.2d 136, 231 Ky. 72—City of 
Louisville v. Plunders, 7 S.W.2d 
514, 225 Ky. 41. 

Md.—^Mayor and Council of City of 
Cumberland v. Turney, 9 A.2d 561, 
177 Md. 297. 

Tenn.—City of Nashville v. Brown, 
157 S.W.2d 612, 25 Tenn.App. 340. 
43 CJ. p 101« note 46. I 
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I *‘What, then. Is the correct legal 
basis for the exception to the rule 
of nonliability? Some courts Justi¬ 
fy It upon the theory that the action¬ 
able negligence arises from the fail¬ 
ure on the part of the ministerial 
omcera to correct the manifestly dan¬ 
gerous condition after the creation 
thereof. Other cases seem to Justi¬ 
fy the exception upon the theory that 
the manifestly dangerous condition 
constitutes a nuisance. Other courts 
merely recognize the exception to the 
rule as a necessary limitation, with¬ 
out concerning themselves with the 
technical basis of its existence. The 
first-named reason is, wo think, more 
firmly grounded upon tenable legal 
principles.”—^Lewis v. City of Tulsa, 
64 P.8d 675, 679. 179 Okl. 176. 

Ditch 

Pact that ditch into which pedes¬ 
trian fell while using sidewalk in 
nighttime was in conformity to orig¬ 
inal plan as laid out by city was no 
defense to pedestrian’s suit for dam¬ 
ages where ditch was so close to edge 
of traveled portion of sidewalk that 
slight deviation would cause pedes¬ 
trian to step Into ditch although 
ditch could have been easily covered 
at that point.—^King v. City of De 
Soto, Mo.App., 89 S.W.2d 579. 

8. Conn^—Porrotti v. Bennett, 109 A. 

890, 94 Conn. 633. 

43 C.J. p 1017 note 47. 

4. N.T—Stern v. International R. 
Co., 116 N.B. 769, 220 N.T. 284, 2 
A.L.R. 487. 

43 C.J. p 1017 note 48. 

5. N.T.—Collett V. New Tork, 64 N- 
T.S. 693, 61 App.Div. 894. 

43 C.J. p 1016 note 38. 
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ular plan of construction was ever in fact adopt¬ 
ed® or that the work was not done in conformity 
with the plan adopted,7 although it has been held, 
on the other hand, that the fact that a walk was 
not constructed according to specifications does not 
render the municipality liable.® Moreover, the rule 
of nonliability in the case of defective plans has no 
application to injuries due to negligent construc¬ 
tion or maintenance under such plans.® 

§ 809. Steps, Slopes, and Abrupt Descents 

A municipal corporation Is not required so to con¬ 
struct all Its sidewalks that they shall meet upon exact¬ 
ly the same level, but recovery may be had against it 
for negligently constructing or permitting unusual or un¬ 
necessary steps, slopes, or abrupt descents from which 
Injury might have been reasonably anticipated. 

A municipal corporation is not required so to 


construct all its sidewalks that they shall meet upon 
exactly the same level,i® and the mere existence of 
a descent, slope, or step in the sidewalk does not 
render it liable for accidents to persons in stepping 
from one elevation to another, where the inequality 
or inclination is such that injury therefrom could 
not reasonably be anticipated.^^ However, it is the 
duty of the municipality, when such steps or slopes 
are necessary, to construct and maintain them in a 
reasonably and ordinarily safe condition as to such 
persons as may lawfully, and in the exercise of 
ordinary care, use them,i2 and recovery may be had 
against it for negligently constructing or permitting 
unusual or unnecessary steps, slopes, or abrupt de¬ 
scents, from which injury might have been reason¬ 
ably anticipated,!® or where the plan of construc- 


e. Tenn.—City of Nashville v. 

Brown, 157 S.W.2d 612, 25 Tenn. 
App. 340. 

43 C.J. p 1016 note 39. 

7. N.T.—Collett V. Now York, 64 N. 
Y.S. 693. 51 App.Dlv. 394. 

43 C.J. P 1016 note 40. 

8. Iowa.—^Frlsk v. Des Moines, 193 
N.W. 570. 196 Iowa 606. 

9. Va.--Clty of Norfolk v. IJall, 9 
S.ll].2d 356, 175 Va. 645. 

43 C.J. p 1017 note 49. 

la U.S.—Corpus JTiuls olted la 
Jones v. City of Columbus, C.C.A. 
Miss, 134 F.2d 464, 466. 

Ala.—City of Blrmlngrham v. Mo- 
nette, 1 So.2d 1, 241 Ala. 109, 133 
A.L.R. 1030. 

Okl.—Gozpos Jtixis gaoted la City of 
Ada V. Burrow, 42 P.2d 111, 112, 
171 Okl. 142. 

Pel —Corpus JUrls quoted la Williams 
V. Kozlowski, 169 A. 148, 149, 813 
Pa. 219. 

43 C.J. p 1017 note 61. 

Coatous of errouad 
City IS not liable for damngres 
caused by slope in sidewalk neces¬ 
sitated by contour of ground.— 
Lampe v. Kansas City, Mo.App., 49 
S.W.2d 627. 

11. U.S.— Corpus Juris dted la 
Jones v. City of Columbus, C.C.A. 
Miss.. 134 F.2d 464, 466. 

AUl —City of Birmingham v. Mo- 
nette, 1 So.2d 1, 24l Alsu 109, 133 
A.L..R. 1020. 

Conn.—^Andrews v. City of Bristol, 
181 A. 624. 120 Conn. 499. 

Mo.—Shopbell v. City of St Joseph, 
49 S.W.2d 301, 226 Mo.App. 1170. 
Okl.—^Ballard v. Manhattan Const. 
Co.. 98 P.2d 1112, 186 Okl. 606— 
Corpus Juris quoted la City of 
Ada V. Burrow, 42 P.2d 111, 112, 
171 Okl. 142. 

Pel —Corpus Juris quoted la Wll- 
liams V. Kozlowski, 169 A. Il48. 
149, 813 Pa. 219. 


Tenn.—Batts v. City of Nashville, 123 
S.W.2d 1099, 22 Tenn.App. 418. 
Tex.—Stinnett v. City of Waco, 180 
S W.2d 433, 142 Tex. 648. 

43 C.J. p 1017 note 52. 

Customary differeaces la grade 
The customary or not unusual dif- 
feiences in grade In highways and 
sidewalks are insumcient els a matter 
of law to constitute defects.—Clohe- 
cy v. City of Haverhill, 12 N.B 2d 
834, 299 Mass. 378. 

Xaequalitles aot oreatiag liability 

(1) In general. 

Mass.—Gustat v. City of Everett, 179 
N.E. 217, 278 Mass. 1. 

N.Y.—Smith V. City of Albany, 186 
N.E. 87, 261 N.Y. 240. 

43 C.J. p 1017 note 62 [e]. 

(2) Construction of a curb dram or 
catch basin near a street intersect ion, 
resulting in a fourteen inch drop 
from curb level to street pavement 
level.—City of Tulsa v. Roberts, 107 
P.2d 1006, 188 Okl. 249. 

(3) Perpendicular drop of fourteen 
inches in sidewalk at unlighted alley 
intersection in middle of block, 
created pursuant to adopted plan of 
construction approved by city.— 
Lewis V. City of Tulsa, 64 P.2d 675, 
179 Okl. 176. 

(4) Ramp which extended from 
doorway to sidewalk and which at a 
point five Inches from building's 
front wall, had an elevation not 
exceeding three inches.—^McGurk v. 
City of Shreveport, La App., 2 So. 2d 
687. 

Aooess onto sldawaUc 
Where pedestrian’s injury occurred 
while leaving private property to go 
onto a public sidewalk as result 
of striking her toe against concrete 
block of public walk, which h£id be¬ 
come elevated about two inches 
above level of connecting private 
walk, ELS result of roots of tree grow¬ 
ing under public walk, and it ap¬ 
peared that such condition would not 
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be dangerous to pedestrians travers¬ 
ing public walk, munlcipELllty was 
not liable for pedestrian's Injury, 
since municipality was under no duty 
to provide a safe means of access 
from private property onto public 
streets.—^Freer v. City of Eugene, 111 
P.2d 85, 166 Or. 107. 

12. U.S.—Corpus Juris olted la 
Jones V. City of Columbus, C.C.A. 
Miss., 184 F.2d 464, 466. 

Ala.—Corpus Juris dted la City of 
Birmingham v. White, 5 So.2d 464, 
466, 242 Ala. 211—Corpus Juris 
cited in City of Birminghsim v. Mo- 
nette, 1 So.2d 1, 3, 241 Ala. 109, 
133 .V.L.R. 1020. 

Okl.—Corpus Juris quoted in City of 
Ada V. Burrow, 43 P.2d 111, 112, 
171 Okl. 143. 

Pel—C orpus Juris quoted in WilliELms 
v. Kozlowski, 169 A. 148, 149, 313 
Pa. 219. 

48 C.J. p 1018 note 53. 

AoUoaable defect 

A two and one fourth inch high 
step, on which pedestrian tripped, and 
which had resulted when city built 
part of a sidewalk at a higher level 
than adloinlng port of sidewalk, wels 
a sufficient defect to entitle pedes¬ 
trian to recover from city for in¬ 
juries.—Golden V. City of Philadel- 
phlEi, 64 A.2d 837, 161 PEuSuper. 
368. 

13. U.S.—Corpus Juris dted in 
Jones V. City of Columbus, C.C.A. 
Miss., 134 F.2d 464, 466. 

Okl.—Corpus Juris quoted in City of 
Ada V. Burrow, 42 P.2d 111, 112, 
171 Okl. 142. 

Pel —Corpus Juris quoted la Wil¬ 
liams V. Kozlowski, 169 A. 148, 
149, 813 Pel 219. 

43 C.J. p 1018 note 64. 

Abruptness of sidewalk elevation 
or depression may have bearing on 
question whether town used due care 
in upkeep of sidewalks.—Quinn v. 
Stedman, 146 A. 618, 50 R.L 158, 
66 A.LI.R. 875. 
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tion adopted was manifestly unsafe,or where the 
step or slope was constructed in violation of the 
requirements of the common council.is So it has 
been held that liability will be incurred where the 
injury results from the fact that a sidewalk built on 
an incline was constructed with a smooth surface 
instead of rough finish customarily used under such 
conditions.!® 

§ 810. Temporary Obstructions 

Temporary obstructions ordinarily are not defects 
for which a municipal corporation is liable, provided they 
Are of a reasonable character, and are not allowed to 
remain for an unreasonable time, and travelers are duly 
warned. 

Temporary obstructions on the street ordinarily 
are not defects for which a municipal corporation 
is liable, provided they are of a reasonable charac¬ 
ter,!*^ and are not allowed to remain for an unrea¬ 
sonable time,!® and travelers are duly warned.!® 

Improvement or repair of way. A municipality is 
not generally liable for injuries caused by obstruc¬ 
tions necessarily created in improving or repairing 
the street,^® provided the work is not negligent¬ 
ly done,®! or the obstruction is not allowed to re¬ 
main for an unreasonable length of time,®® and 
travelers are properly warned of the presence of 
such obstructions.®® It has been held, however, that 
a municipality has no right to encumber one of its 
streets with paving material to be used in the im¬ 
provement of another street®^ Where the paving 


in the middle of a street is tom up for laying rail¬ 
way tracks, leaving a strip on one side for travel, it 
is the duty of the municipality to maintain such 
strip in as safe condition as is consistent with the 
work of improvement.®® 

Building materials. The use of a street or side¬ 
walk to a reasonable and necessary extent, by a 
municipality or an abutting owner, for the moving 
and depositing of building materials is lawful and 
will not render the municipality liable for injuries 
therefrom®® if such obstruction is not inherently 
and obviously dangerous,®^ and is not permitted to 
remain for an unreasonable time,®® and sufficient 
precautions are taken to protect the public from in¬ 
jury.®® Also a municipality will not be liable for 
the act of an abutting owner in negligently arrang¬ 
ing the material, unless it had notice of the defec¬ 
tive condition of the street.®® 

§ 811. Water, Snow, and Ice 

A municipal corporation may be liable for Injuries 
incurred as a result of Its failure to use the care re¬ 
quired of It in connection with water, snow, and Ice on 
streets and sidewalks, except to the extent that stat¬ 
utes exempt It from liability. 

As a general rule, a municipal corporation may 
be liable for injuries incurred as a result of its fail¬ 
ure to use the care required of it in connection with 
water, snow, and ice on streets and sidewalks,®! but 
no such liability exists where there has been no 


14. Okl.—Corpoji Jiuls quoted lu 
City of Ada v. Burrow, 42 P.2d 
111, 112, 171 Okl. 142. 

Pa.—Oorpua Jtixla quoted iu Williams 
V. Eozlowski, 169 A. 148, 149, 813 
Pa. 219. 

43 G.J. p 1018 note 65. 

16. N.T.—Clemence v. Auburn, 66 
N.Y. 834. 

16: Okl.—CozpuB Juris quoted In 
City of Ada v. Burrow, 42 P.2d 
111, 112, 171 Okl. 142. 
irnsnfe condition 

A municipal corporation may use 
smooth-surfaced paving* material and 
a construction with a slope suited 
to the situation, but the two condi¬ 
tions may not be combined where 
they create a situation not reason¬ 
ably safe for the use of the persons 
for whom it was designed while in 
the exercise of ordinary care.—City 
of Birmingham v. Monette, 1 So.2d 
1 , 241 Ala. 109, 133 A.L.R. 1020. 

17- Wash.—Gabrlelsen v. City of 
Seattle, 272 P. 723, 160 Wash. 157, 
63 A.Li.R. 200, reheard 278 P. 1071, 
162 Wash. 700, 63 A.L..R. 200. 

48 O.J. p 1018 note 69. 

Size hose 

Municipality was held not liable 


for injury to pedestrian tripping 
over Are hose placed across side¬ 
walk by firemen.—^Powell v. Village 
of Fenton. 214 N.W. 968, 240 Mich. 
94. 

1 & D.C.—Smith v. Davis, 22 App.D. 
C. 298. 

19. Conn.—^Wallace v. New Haven, 
74 A. 886, 82 Conn. 527. 

48 C.J. p 1018 note 61. 

Precautions against injury generally 
see infra 6S 835-838. 
sa Ky.—Gozpus Juris cited la Maz- 
yck v. Pennsylvania R. R., 172 S.W. 
2d 614, 617, 295 Ky. 1. 

48 C.J. p 1019 note 62. 

21 . B:y.—Corpus Juris cited la Maz- 
yck V. Pennsylvania R. R., 172 
S.W.2d 614, 617, 295 Ky. 1. 

43 C.J. p 1019 note 63. 

22 . Pa.—^Meyers v. Philadelphia, 66 
A. 251, 217 Pa. 159, 10 Ii.H.A.,N.S., 
678. 

43 C.J. p 1019 note 64. 

23. Ky.—Corpus Juris oited in Maz- 
yck V. Pennsylvania R. R., 172 S. 
W.2d 614, 617, 295 Ky. 1. 

43 C.J. p 1019 note 66. 

24. Ky.—^Louisville v. Tompkins, 
122 S.W. 174. 


25. Iowa.—^Asher v. Council Bluffs, 
146 N.W. 457, 164 Iowa 661. 

261 Mo.—Shaflr v. Sieben, 233 S.W. 

419, 17 A.L.R. 637. 

43 C.J. p 1019 note 69. 

27. N.T.—Winters v. New York, 8 
N.Y.S. 696, 16 Daly 102. 

28 . Ind.—Sonhenn v. Evansville, 40 
N.E. 69, 140 Ind. 676. 

43 C.J. p lO'lO note 71. 

29. W.Va.—Johnson v. Huntington, 
96 S.E. 1044, 82 W.Va. 468. 

43 C.J. p 1019 note 72. 

3<^ N.T.—^Friedman v. New York, 
116 N.Y.S. 750, 63 Mise. 310. 

31. Okl.—City of Chickasha v. Dan¬ 
iels, 251 P. 078, 123 Okl. 78, 61 
A.L.R. 568. 

Liability of abutting owners or per¬ 
sons causing defect or obstruction 
see infra 5 862. 

Defective rood or sidewaUc 
Municipality may become liable for 
injuries on defective road or side¬ 
walk rendered more dangerous by 
elements, although ordinarily not li¬ 
able for conditions due solely to 
weather.—Sporborg v. State, 234 N.T. 
S. 476, 226 App.Div. 118. 
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breach of duty by the municipality.82 Snow and 
ice, by themselves, do not constitute a defect in a 
street, and liability of a municipality for injuries to 
travelers caused by accumulations of ice and snow 
on streets depends on whether the ci^ has been 

negligent.33 

Statutory exemptions from liability. In some ju¬ 
risdictions the statutes exempt municipalities from 
liability for injuries caused solely by snow or ice 
on public ways, if the way is otherwise reasonably 
safe for travelers,®^ although the street is put into 
dangerous form by human agency.®® Under such 
a statute the municipality may be liable if any other 
defect in the public way proximately causes the ac¬ 
cident even though the accident is in part attributa¬ 
ble to ice or snow.®® So, in an action based on neg¬ 
ligent obstruction of a sidewalk, compelling plain¬ 
tiff to go into the street where he fell on ice, a stat¬ 
ute exempting the city from liability for negligence 
in allowing ice to accumulate is inimaterial.®^ Al¬ 
though a municipality may be exempt from respon¬ 
sibility for ice or snow because of the failure to 


receive notice thereof as required by statute, it may 
still be liable to a person injured if a dangerous de¬ 
fect in the sidewalk was the proximate cause of the 
injury.®® 

§ 812. -On Roadway 

A municipal corporation Is not required to keep Its 
streets clear of snow and Ice to the same extent as Its 
sidewalks, but ordinarily It must exercise reasonable care 
In removing defects and obstructions caused by accum¬ 
ulations of water, snow, or Ice which render the street 
unsafe for travel. 

A municipal corporation is not required to keep 
its streets clear of snow and ice to the same extent 
as its sidewalks,®® but the same principle applies 
that it must exercise reasonable care in removing 
defects and obstructions caused by dangerous ac¬ 
cumulations of water, snow, or ice which render the 
street unsafe for travel.^® So the municipality may 
be held liable for injuries resulting from snow or 
ice on a roadway where the existence of the ac¬ 
cumulation is due to some other act or neglect on 
the part of the municipality,^^ such as the defec- 


32. U.S.—^Adama v. Pennsylvania H. 
Co.. G.C.A.Ind.. 117 F.2d 649. 

Ill.—Strappelli v. City of Chlcafi^), 20 
N.E.2d 43, 371 Til. 72. 

Ind.—Michigan City v. Rudolph, 12 
N.E.2d 070, 104 Ind.App. 643. 

Mo.—Rice v. Kansas City, App., 16 
S.W.2d 669. 

Pa.—Bailey v. Oil City, 167 A. 486, 
305 Pa. 826, 80 A.li.R. 1148. 

33. Tex.—City of Waco v. Diamond, 
Com.App., 66 S.W.2d 272. 

34. Me.—Ouelette v. Miller, 188 A. 
841, 134 Me. 162. 

48 C.J. p 1028 note 79. 

"Structural defect” 

(1) Under some statutes a mu¬ 
nicipality is liable for injuries on 
icy sidewalks only In case of **struc- 
tural defect" making It more dan¬ 
gerous.—Krooner v. City of Water- 
bury, 136 A. 93. 105 Conn. 476—43 
C.J. p 1028 note 79 [d]. 

(2) Under such a statute city Is 
not liable for injury caused by ice or 
snow upon sidewalks alone.—Christ¬ 
ian V. City of Waterbury, 193 A. 602, 
123 Conn. 162. 

(3) A "structural defect" in side¬ 
walk, such as will render city liable 
when made more dangerous by Ice 
and snow, is condition existing in 
sidewalk Itself which makes it not 
reasonably safe for public travel.— 
Christian v. City of Waterbury, su¬ 
pra. 

35. Mass.—^Hitchcock v. Boston, 87 
Nr.B. 470. 201 Mass. 299. 

43 C.J. p 1029 note 80. 

33. Mass.—Sheehan v. City of Dynn^ 
169 N.E. 411, 269 Mass. 671—Mar 


honey v. City of Worcester, 163 
N.E. 858, 265 Mass. 94. 

43 CJ. p 1028 note 79 [a]. 

Sloping sidewalk 

Sloping of portion of sidewalk 
within filling station driveway at not 
over one and seven sixteenth Inches 
per foot was not such a defect in 
sidewalk as operated in part to cause 
pedestrian’s fall on icy surface there¬ 
of, as required to entitle him to re¬ 
cover damages from town for re¬ 
sulting injuries.—Johnson v. Town 
of Orange, 69 N.E.2d 687, 320 Mass. 
836. 

37. Mont.—Bensicy v. Miles City, 9 
P.2d 168, 91 Mont. 661. 

38. R.I.—^Eullsh V. Cray, 169 A 831. 
62 R.I. 212, 80 AD.R. 1165. 

Notice as to snow and ice generally 
see infra S 814. 

39. Iowa.—^Bahner v. City of Des 
Moines, 296 N.W. 728, 230 Iowa 
13. 

43 C.J. p 1019 note 76. 

40. Ind.—^Ewald v. City of South 
Bend, 12 N.E.2d 995, 104 Ind.App. 
679. 

Mo.—Corpus Juris olted ia Glasgow 

V. City of St. Joseph, 184 S.W.2d 
412, 414, 363 Mo. 740. 

Pa.—^Kanarkowski v. Borough of 
North Braddock, 43 A.2d 381, 167 
Pa.Super. 826. 

Tex.—Corpus Juris cited in City of 
Waco V. Diamond, Civ.App., 46 S. 

W. 2d 1049, 1061, reversed on other 
grounds, Com.App., 66 S.W.2d 272. 

48 C.J. p 1020 note 77. 

Statutory exemption from liability 
see supra 9 811. 
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Extent of duty 

A municipality's duty to keep its 
streets in safe condition for travel 
is not limited to elimination of struc¬ 
tural defects, but extends to danger¬ 
ous accumulations of ice and snow, 
although mere slipperlness because 
of either ice or snow is not a defect 
for which municipality is liable.— 
Squillace v. Village of Mountain 
Iron, 26 N.W.2d 197, 223 Minn. 8. 
Nulsaaoe or hasard 
City may be negligent in allowing 
snow or ice to accumulate in such 
way and to remain for such lengrth 
of time as to constitute nuisance or 
dangerous hazard.—City of Waco v. 
Diamond, Tex.Com.App., 66 S.W.2d 
272. 

Absence of liability 
Under some statutes municipalities 
have duty of removing accumulations 
of ice and snow from highways, not¬ 
withstanding they are not liable for 
injuries sustained as result of such 
accumulations.—Ouelette v. Miller, 
188 A 841, 134 Me. 162. 

41. Ky.—^Pflester’s Adm'r v. Jones, 
168 S.W.2d 804, 291 Ky. 161—City 
of Ashland v. Burley, 96 S.W.2d 
681, 266 Ky. 176. 

Okl.—City of Chlckasha v. Daniels. 
251 P. 978, 128 OkL 78, 61 AL.R. 
568. 

43 C.J. P 1020 note 78. 

Obstmctioiui such as ridges of ice 
are not necessary to Impose liability 
on municipality for a pedestrian's 
fall on icy roadway where munici¬ 
pality is directly responsible for ac¬ 
cumulation of ice.—Kanarkowski v. 
Borough of North Braddock^ 43 A2d 
881, 167 Pa.Super. 825, 



§ 812 


MUNICIPAL CORPORATIONS 


63 C.J.S. 


tive construction or condition of the way,^2 or the 
condition of a water main, hydrant,^3 or drain, 
or the sprinkling of streets in freezing weather.^® 

The municipality is not, however, an insurer of 
the safety of its streets nor is it required to meet 
every emergency;^® it is only required to exercise 
ordinary care to keep them in a reasonably safe 
condition, which must be determined by the lo¬ 
cality, climate, weather conditions, and other cir¬ 
cumstances,^® it being frequently impossible or en¬ 
tirely impracticable to keep the streets clear of 
snow and ice.^® So it has been held that, in the 


absence of a statute providing otherwise, a mu¬ 
nicipality ordinarily is not liable for injuries re¬ 
sulting from the usual and natural accumulation of 
snow and ice on streets,®® and that ordinarily no ac¬ 
tion lies for injuries caused by a mere slippery con¬ 
dition of the way due to a recent fall of rain or 
snow.®i On the other hand, a municipality may be 
responsible for an injury resulting from an artificial 
accumulation of snow or ice, as distinguished from 
that resulting from the natural fall of rain or 
snow,®2 and, if obstructions of ice and snow in pub¬ 
lic ways are of artificial origin, it is immaterial 


42. Ely.—Pfleater's Adm'r ▼. Jones. 
163 S.W.2d 304. 291 Ky. 151. 

Pa.—^Decker v. Scranton. 25 A. 86, 
151 Pa. 241, 81 Am.S.R. 757. 

43. Ky. —^Belleview v. England, 118 
S.W. 994. 

48 C.J. p 1020 note 80. 

44. Pa.—^Blanarkowski ▼. Borough 
of North Braddock, 48 A.2d 881, 
157 Pa.Super. 325. 

45. Okl.—City of Chickasha v. Dan¬ 
iels. 251 P. 978. 123 Okl. 78. 51 A. 
L.R. 568. 

40L Ey.—^Pflester's Adm'r v. Jones, 
163 S.W.2d 304, 291 Ky. 161. 
Tenn.-CIty of Waco v. Diamond, 
Com.App.. 65 S.W.2d 272. 

43 aJ. p 1020 note 81. 

47- Ky. —Pflester's Adm'r v. Jones, 
163 S.W.2d 304, 291 Ky. 151. 

Pa.—Strauch v. City of Scranton, 44 
A.2d 258, 353 Pa. 10. 

Tex.—City of Waco v. Diamond, Com. 

App., 66 S.W.2d 272. 

43 C.J. p 1020 note 82. 

Defect or want of repair 
Under statute authorizing recov¬ 
ery for damages against munici¬ 
pality for defect or want of repair 
in highway provided proper notice 
is given, mere sllpperiness of the 
surface of the way caused by either 
ice or snow Is not defect or want 
of repair within the statute. It be¬ 
ing immaterial that small ridges, 
waves, or irrcgrularitles exist In the 
ice or snow which In themselves 
would not render the way unsafe if 
it were not slippery.—^Wells v. City 
of Augusta, 196 A. 638, 135 Me. 814. 

48. Pa.—Strauch v. City of Scran¬ 
ton, 44 A.2d 258, 363 Pa. 10. 

43 C.J. p 1020 note 83. 

49- Pa.—Strauch v. City of Scran¬ 
ton, supra. 

Tex.—City of Waco v. Diamond, Com. 

App., 65 S.W.2d 272. 

48 C.J. p 1020 note 84. 

5Q. Ind.—Ewald v. City of South 
Bend, 12 N.E.2d 995, 104 IndJfipp. 
679. 

Ky.—^Pflester'a Adm’r v. Jones, 163 


S.W.2d 304, 291 Ky. 151—City of 

Ashland v. Burley, 96 S.W.2d 581, 

266 Ky. 176. 

Effect of statute 

(1) Statute giving municipal coun¬ 
cil care, supervision, and control of 
streets, and requiring council to keep 
them open and In repair and free 
from nuisance, does not change the 
rule that municipality is not liable 
for Injuries resulting from usual and 
natural accumulation of snow and 
Ice on streets.—^McCave v. City of 
Canton, 42 N.E.2d 762, 140 Ohio St. 
150—Smith v. City of Cuyahoga 
Falls, 68 N.E.2d 670, 73 Ohio App. 
22 . 

(2) It has been held, however, that 
under statute Imposing liability on 
municipality for damages sustained 
through any defect or want of re¬ 
pair of a highway on giving proper 
notice, if a way is not reasonably 
safe and convenient, the munici¬ 
pality, on proper notice, may be liable 
for injuries caused thereby, irrespec¬ 
tive of whether the ice when formed 
in the highway arose from artificial 
means and not by natural fall of 
rain or snow.—^Wells v. City of Au¬ 
gusta, 196 A. 638, 135 Me. 814. 

«<Ch)vanunexLtal fimotioa” 

Where there was no showing of any 
abnormal condition of Ice and snow 
which would create such obstruction 
in city's streets, that city was under 
duty to remove it as an act of main¬ 
tenance necessary to keep the streets 
in a passable condition, then city, in 
removing snow and ice from streets, 
was engaged in a governmental func¬ 
tion of cleaning the streets and not 
In a proprietary function, and hence 
was not liable for injuries to a 
pedestrian from the negligence of its 
employees.—City of Tulsa v. Wheet- 
Icy, 101 P.2d 834, 187 Okl. 166. 

Safety xono 

City was not chargeable with neg¬ 
ligence for failing to remove snow 
and ice from a safety zone, which 
was not coterminous with a cross¬ 
walk, since city's duty in that respect 
was no greater than as to a highway. 
— ^Boston V. Third Ave. Transit Corp., 
58 N.T.S.2d 688. 184 Mlsc. 263. 

142 


51. Ga.—City of Rome v. Potts, 166 
S E. 131, 45 Ga.App. 406. 

Ill.—Strappelli v. City of Chicago, 20 
N.E.2d 43, 871 Ill. 72—Graham v. 
City of Chicago, 178 N.E. 911, 846 
Ill. 638. 

Ind.—Michigan City v. Rudolph, 12 
N.E.2d 970, 104 Ind.App. 643. 

Ky.—Pflester's Adm'r v. Jones, 163 
S.W.2d 304, 291 Ky. 151. 

Minn.—Squlllace v. Village of Moun¬ 
tain Iron, 26 N.W.2d 197, 228 Minn. 
8 . 

Ohio.—^McCave v. City of Canton, 42 
N.E.2d 762. 140 Ohio St. 150. 

Pa.—Strauch v. City of Scranton. 44 
A 3d 258. 353 Pa. 10—Coyle v. City 
of New Kensington, 9 A.2d 405, 336 
Pa. 401—^McDonough v. Borough of 
Munhall, 200 A. 638, 331 Pa. 468— 
Dooley v. Pennsylvania R. Go., 
Com PI., 20 Norlhumb.il. J. 156. 
Tenn.—City of Nashville v. Nevln, 12 
Tenn.App. 336. 

Tex.—City of Waco v. Diamond, Com. 

App., 66 S.W.2d 272. 

43 C.J. p 1020 note 85. 

FaUnre to provide drainage 

City was not liable for Injuries to 
pedestrian who slipped in Icy rut of 
dirt road covered with snow, where 
city was not negligent In falling to 
provide a drainage system adequate 
to prevent the accumulation of ice 
along the street from surface water 
naturally flowing upon it fi-om ad¬ 
joining higher ground.—Slrauch v. 
City of Scranton, 44 A 2d 258, 363 Pa. 
10 . 

No statutory liability 

Under statute imposing liability on 
municipality for damages sustained 
through any defect or want of rejialr 
of a highway, in absence of a stat¬ 
utory defect, no IJnbllity could be 
imposed on municipality predicated 
on the negligent failure of munlclpai 
officers to remove, guard, or to give 
public notice of an ice formation 
which resulted in injury to plaintiff. 
—Wells V. City of Augusta, 196 A. 
638, 185 Me. 814. 

52. Minn.—Squlllace v. Village of 
Mountain Iron, 26 N.W.2d 197, 223 
Minn. 8. 

Pa.—Strauch v. City of Scranton, 44 
A.8d 258, 353 Pa. 10. 
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whether they result from the acts or omissions of 
the municipality's officers or agents or from the acts 
or omissions of third persons, since the municipal¬ 
ity, in the latter case, still has a duty to remove 
such dangerous conditions after actual or construc¬ 
tive notice thereof.63 A municipality has been held 
not liable for an accumulation of snow in the street 
caused by cleaning off sidewalks and streetcar 
tracks,^^ unless the accumulation forms a dangerous 
obstruction to travel, and the municipality fails to 
exercise ordinary care in removing it within a rea¬ 
sonable time.®® 

§ 813. -On Sidewalks, Crossings, or 

Crosswalks 

a. On sidewalks 

b. On crossings or crosswalks 

a. On Sidewalks 

(1) In general 

(2) Cause and character of accumula¬ 

tion 

(1) In General 

A munlcfpal corporation may be liable for Injurlea 
due to Its negligence with respect to dangerous accum¬ 


ulations of Water, snow, or Ice on sidewalks, but It la 
only required to exercise ordinary care and Is not bound 
to keep sidewalks absolutely free from enow and Ice 
at all times and under all circumstances. 

It has been said that whatever duty, if any, de¬ 
volves on a municipal corporation to remove snow 
and ice from its sidewalks is the subject of a great 
variety of opinions, and that, because of this di¬ 
vergence of views, a number of different and con¬ 
tradictory statements of the law have been laid 
down in the various jurisdictions.®® Generally, the 
rule requiring a municipal corporation to exercise 
ordinary care to keep its sidewalks in a reasonably 
safe condition for the ordinary purposes of travel 
applies to the removal of dangerous accumulations 
of water, ice, or snow, or the taking of precautions 
to prevent injury therefrom.®^ A municipality will 
be liable for injuries due to its negligence in this 
regard,®® even though a governmental regulation 
imposes the duty of keeping sidewalks free from 
snow and ice on adjoining property owners.®® 
However, a municipality is not bound to keep its 
sidewalks absolutely free from snow and ice at all 
times and under all circumstances.®® It is only re¬ 
quired to exercise ordinary care to keep them in a 
reasonably safe condition,®^ which must be deter- 


53. Minn.—SQUillaco v. Vlllafire of 
Mountain Iron, 26 N.W.Sd 197, 223 
Minn. 8. 

54. Mich.—^Hutchinson v. Ypsllontl, 
61 N.W. 279, 103 Mich. 12. 

N.T.—Feard v. Mt Vernon, 31 N.T. 
S. 896, 83 Hun 250, affirmed 62 N. 
E. 1135, 158 N.Y. 681. 

55. N.Y.—^Haight v. Elmira, 59 N. 

Y.S. 103, 42 App.Div. 391. j 

56. 111.—Graham v. City of Chicago, | 
178 N.E. 911, 346 Ill. 638. 

57. U.S.—^Western Auto Supply 

Agency of Los Angeles v. Phelan, 
C.C.A.Mont., 104 F.2d 85. 

Ala.—Corpus Juris dted la Louis¬ 
ville & N. R. Co. V. Stanley, 167 
So. 741. 743, 27 Ala.App. 168. 

Iowa.—Bahner v. City of Des Moines, 
296 N.W. 738, 230 Iowa 13. 

Mo.—^Harding v. City of St. Joseph, 

7 S.W.2d 707, 222 Mo.App. 749. 

N.Y.—^Hemy v. Frankfort, 300 N.Y. 
S. 190, 252 App.Div. 588. 

N.D.—Clark v. Stoudt, 12 N.W.2d 708, 
73 N.D. 165. 

Pa.—Bailey v. Oil City, 157 A. 486, 
305 Pa. 325. 80 A.L.R. 1148. 

Tex.—Corpus Juris olted la City of 
Waco V. Diamond, Civ.App., 46 
W.2d 1049, 1051. 

43 C.J. p 1020 note 90. 

Liability of abutting owners see In¬ 
fra 5 862. 

Statutory exemptions see supra 8 
811. 

68. Alad—Corpus Juris dtsd la 


Louisville & N. R. Co. v. Stanley, 
167 So. 741. 748, 27 Ala.App. 168. 
Conn.—Willoughby v. City of New 
Haven. 197 A. 85, 133 Conn. 446. 
Ill.—Hubbard v. City of Wood River, 
244 ni.App. 414. 

Iowa.—Goagley v. City of Bedford, 
16 N.W.2d 252, 235 Iowa 656— 
Franks v. Sioux City, 296 N.W. 
224. 229 Iowa 1097. 

Minn.—Squlllace v. Village of Moun¬ 
tain Iron, 26 N.W.2d 197, 223 
Minn. 8. 

Mo.—Walsh V. City of St. Louis, 142 
S.W.2d 465, 346 Mo. 671—Stith v. 
J. J. Newberry Co., 79 S.W.2d 447. 
336 Mo. 467. 

N.Y.—^Hofinann v. City of New York, 
69 N.Y.S.2d 125, 272 App.Div. 754, 
affirmed 77 N.E.2d 26, 297 N.Y. 
735—^Boston v. Third Ave. Transit 
Corp., 68 N.Y.S.3d 688, 184 Misc. 
253. 

Ohio.—^McCave v. City of Canton, 42 
N.E.2d 762, 140 Ohio St. 150. 
Pa.—Bailey v. Oil City, 157 A. 486, 
306 Pa. 826, 80 A.L.R. 1148. 

W.Va.—^Rlch V. Rosenshine, 46 SB. 
2d 499—^Patton v. City of Graf¬ 
ton, 180 S.E. 267. 116 W.Va. 811. 
43 G.J. p 1020 note 91. 

Varlaaoe of coadltloa 

When a defective condition due to 
ice and snow has become established, 
the fact that thereafter, by reason 
of storms or melting, that condition 
varies In some slight degree will not 
relieve the city of liability.—^Perri 
V. City of New Haven, 60 A.2d 421, 


138 Conn. 291—Willoughby v. City 

of New Haven, 197 A. 85, 123 Conn. 

446. 

suability held statutory 

Ind.—City of Indianapolis v. Uland, 
10 N.E.3d 907, 212 Ind. 616. 

55. Conn.—^Willoughby v. City of 
New Haven, 197 A. 85, 128 Conn. 
446. 

N.Y.—Mills V. City of New York, 71 
N.Y.S 2d 507. 

6a U.S.—Lowden v. Denton, CC.A. 
Mo., 110 F.2d 274, certiorari denied 
Denton v. Lowden, 60 S.Ct IlOO, 
310 U.S. 662, 84 L.Ed. 1417. 

Colo.—City of Alamosa v. Johnson, 
60 P.2d 1087, 99 Colo. 134. 

Conn.—^Ritter v. City of Shelton, 186 
A. 535.105 Conn. 447. 

Ill.—Graham v. City of Chicago, 178 
N.E. 911, 346 Ill. 638. 

Iowa.—Wilson v. City of Clinton, 216 
N.W. 698, 204 Iowa 1183. 

Mo.—Walsh V. City of St. Louis. 142 
S.W.2d 466, 346 Mo. 571. 

Ohio.—^McCave v. City of Canton, 42 
N.E.2d 763, 140 Ohio St. 150. 

43 C.J. p 1021 note 92. 

61. Colo.—City of Alamosa v. John¬ 
son, 60 P.2d 1087, 99 Colo. 134. 

Conn.—Ritter v. City of Shelton, 135 
A. 535, 105 Conn. 447. 

Ill.—Graham v. City of Chicago, 178 
N.E. 911, 346 Ill. 638. 

Iowa.—Wilson v. City of Clinton, 216 
N.W. 698, 204 Iowa 1183. 

Mo.—Harding v. City of St Joseph, 
7 S.W.3d 707, 222 Mo-App. 749. 

48 C.J. p 1021 note 93. 
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mined with reference to the locality, climate, weath¬ 
er conditions, and other circumstances of the par¬ 
ticular case;®2 and a municipality will not be liable 
unless it is shown that under the circumstances it 
was negligent.®^ 

General or local condition. It has generally been 
held that a municipality is not required to remove 
snow and ice from its sidewalks where such condi¬ 
tion is general throughout the city, and it will not 
be liable for injuries resulting from such condi- 
tion,®4 unless the character of the accumulation is 
such as to impose liability, as discussed infra sub¬ 
division 2l{2\ (a) of this section. However, it has 
been held that, where the condition of the sidewalk 
is due to some local cause affecting only a partic¬ 
ular place rather than to conditions prevalent gen¬ 
erally, and may be remedied by the exercise of rea¬ 
sonable diligence, the municipality will be liable,^^ 
although there is authority to the contrary.®® It 
has also been held that a city may be liable for spe¬ 
cial dangers produced by aggravation of a general. 


natural spread of ice or snow on its public side¬ 
walks.®^ 

(2) Cause and Character of Accumulation 

(a) In general 

(b) Accumulations caused by defects or 

negligent acts 

(a) In General 

Ordinarily a municipal corporation la not liable for 
failure to remove snow or Ice as long as they exist In 
their original and natural state, and no action will lie 
for Injuries caused by a mere slippery condition of a 
sidewalk due to a smooth coating of Ice or snow, but 
the municipality may be liable In case of snow or ice 
allowed to pile up In drifts or to form In ridges, or 
where the surface Is rough and uneven so as to consti¬ 
tute a dangerous obstruction. 

It is ordinarily held that a municipal corporation 
is not liable for failure to remove snow or ice as 
long as they exist in their original and natural 
state,®® and that no action will lie for injuries 
caused by a mere slippery condition of a sidewalk 


A '^safety Idlaad” is In effect only 
SL cement sidewalk raised above the 
street level for the use and protec¬ 
tion of pedestrians, and no greeLter 
duty exists on a municipal corpora¬ 
tion to clean snow and Ice from safe¬ 
ty islands thaii rests on city to clear 
snow and ice from sidewalks.—Strap- 
pelli y. City of Chicago, 20 N.£.2d 43. 
371 Ill. 72. 

62. Colo.—Corpns OToxis auoted In 
City of Alamosa v. Johnson, 60 
P.2d 1087, 1088, 99 Colo. 134. 

Conn.—^Ritter v. City of Shelton, 135 
A. 636. 105 Conn. 447. 

Kan.—^Fields v. City of Leavenworth, 
58 P.2d 1065, 144 Kan. 207. 

Minn.—^Mesberg v. City of Duluth, 
254 N.W. 697, 191 Minn. 393. 

43 aj. p 1021 note 94. 

63. 111.—Strappelli v. City of Chi¬ 
cago, 20 N.£.2d 43, 371 Ill. 72. 

Iowa —Staples v. City of Spencer, 
271 N.W. 200. 200 Iowa 1241. 

N.Y.—Staub V. City of New York, 
45 N.Y.S2d 860, 267 App.Dly. 834, 
afUrmed 64 N.E.2d 353, 295 NY. 
612—Goldman v. City of New York, 
34 N.Y.S.2d 428, 264 App.Dlv. 740 
—Cooper V. City of Buffalo, 299 N. 
Y.S. 173, 252 App.Div. 836—-Rich- 
man V. City of New York, 64 N.Y. 
S.2d 148. 

Or.—Sine v. City of La Grande. 800 
P. 348, 136 Or. 668. 

Pa.—^McDonough v. Borough of Mun- 
hall, 200 A 638, 381 Pa. 468— 
Beebe v. City of Philadelphia, 167 
A 670, 312 Pa. 214—Kohler v. 
Penn Tp.. 167 A 681, 305 Pa. 830 
—Thomas v. City of New Castle, 96 
Pa.Super. 251, 

48 C.J. p 1021 note 95. 

6 di Pa.—Schaut v. Borough of St. 


Marys, 14 A£d 583, 141 Pa-Super. 
888 . 

In Missouri 

(t) It has been held that a city 
is not required to remove snow and 
Ice from its sidewalks where such 
condition is general throughout the 
city, and that liability exists only 
where the condition complained of 
is an Isolated one by reason of spe¬ 
cial surroundings or because of a lo¬ 
cal accumulation of snow and ice.— 
Walsh V. City of St. Louis, 142 S.W. 
2d 465, 346 Mo. 671—Lueticcke v. 
City of St. Louis, 140 S.W.2d 45, 346 
Mo. 168—Harding v. City of St. Jo¬ 
seph, 7 S.W.2d 707, 222 Mo.App. 749. 

(2) It has also been held, however, 
that a city may in some circum¬ 
stances be liable for a general con¬ 
dition of snow and ice on sidewalks 
if the city had a reasonable oppor¬ 
tunity to correct the situation.— 
Barrett v. Town of Canton, 93 S.W. 
2d 927, 338 Mo. 1082. 

66b Ill.—Graham v. City of Chicago, 
178 N.B. 911, 346 Ill. 638. 

Mo.—Walsh V. City of St. Louis, 142 
S.W.2d 465. 346 Mo. 671—Harding 
V. City of St. Joseph. 7 S.W.2d 707. 
222 Mo.App. 749. 

Pa.—Bailey v. Oil City, 167 A 486, 
305 Pa. 325. 80 AL.R. 1148. 
Tenn.—City of Nashville v- Nevln, 12 
Tenn.App. 336. 

43 C.J. p 1022 note 8. 

Ploodlng playground 
City's failure to remove ice on 
sidewalk as result of flooding play¬ 
ground adjacent thereto rendered it 
liable for injury to pedestrian slip¬ 
ping thereon.—Graham v. City of 
Chicago, 178 N.E. 911. 346 Ill. 638. 
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Snow plow 

The alleged fact that Icy condi¬ 
tions were caused by state highway 
department m operating snow plow 
did not relieve village from liability 
for injuries caused by the formation 
of ice.—Squlllace v. Village of Moun¬ 
tain Iron, 26 N.W.3d 197, 223 Minn. 8. 

66. Mass.—^Billings v. Worcester, 
102 Mass. 829, 3 Am.R. 406. 

67. Mo.—^Morgan v. Kroger Grocery 
& Baking Co., 154 S.W.2d 44, 348 
Mo. 642. 

66. HI.—Strappelli v. City of Chica¬ 
go, 20 N.B.2d 43, 871 Hi. 72— 
Casper v. City of Chl<.-ago. 60 N.B. 
2d 858, 320 Ill.App. 269. 

Ind.—Johnson v. City of Bvansvlllo, 
180 N.B. 600, 95 Ind.App. 417, fol¬ 
lowed In 180 N.B. 603, 95 Ind.App. 
710. 

Iowa.—^Leonard v. City of Muscatine, 
291 N.W. 446, 227 Iowa 1381. 

Ky.—Corpns Juris cited In l-’fleater's 
Adm'r v. Jones. 168 S.W.2d 804. 
306, 291 Ky. 161. 

N.Y.—^Kelly v. City of New York, 12 
N.Y.S.2d 628, 257 AppDIv. 863. 

Okl.—Corpus JtLxls cited in City of 
Tulsa V, Wheetley, lOl r.2d 834, 
836, 187 Okl. 155. 

Pa—^IXullngs V. City of Pittsburgh. 
28 A.2d 350, 150 PaSuper. 338— 
Coleman ▼. City of Scranton, 99 
Pa Super. 3—Thomas v. City of 
New Castle, 96 PaSuper. 261. 
Tenn.—City of Nashville v. Nevln, 
12 Tenn.App. 836. 

W.Va—^Rlch V. Rosenshine, 45 S.B. 
2d 499. 

43 C.J. p 1022 note 97. 

Nnlsonoe 

Where a city has used reasonable 
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due to a smooth coating of ice or snow,®® or due to 
it being made wet by rain,70 unless such condition 
was due to a preexisting defect in the sidewalk or 
to other negligence on the part of the municipality, 
as discussed infra subdivision a(2) (b) of this sec¬ 
tion, or is permitted to remain for an unreasonable 
time;7i and the municipality is not liable for fail¬ 
ure to sprinkle sand over such slippery walk.72 It 
has also been held that the rule of nonliability for 
a mere slippery condition of a walk applies to cas¬ 
es where the presence of the ice or snow causing 
such condition is due to artificial as well as natural 
causes,73 as where it is caused by the freezing of 
snow carried on the sidewalk by the feet of travel- 
ers,74 or by ice formed from water escaping from 
a housed® or from a fire engine,^® or from adjoin¬ 
ing premises but some decisions broadly hold 
that a city may owe the duty to protect the public 


against artificial, as distinguished from natural, ac¬ 
cumulations of ice on sidewalks,^® and that, where 
the accumulation is caused by defects or negligent 
acts, the city may be liable, even though the ac¬ 
cumulation is smooth and level rather than rough 
and uneven, as discussed infra subdivision a (2) (b) 
of this section. 

Defects subsequently arising; rough or uneven 
surface. A municipality is bound to use ordinary 
and reasonable care to remove defects arising out 
of conditions occurring after snow has fallen or ice 
has formed,^® and, where an accumulation of snow 
or ice has been allowed to pile up in drifts or form 
in ridges, or so as to present a rough, uneven, or 
slanting surface, constituting a dangerous obstruc¬ 
tion, the municipality will be liable for failure to 
remove it,®® if it has notice thereof, as discussed in¬ 
fra § 814, and a reasonable time has elapsed after 


care In construction of a sidewalk 
and it thereafter becomes danger¬ 
ous by reason of natural causes, such 
as ice or snow, against which there 
Is no safeguard that city may rea¬ 
sonably be required to adopt, city la 
not liable on ground of nuisance.— 
Andrews v. City of Bristol, 181 A. 
624, 120 Conn, 499. 

Etrset of statute 

The statute giving municipal coun¬ 
cil care, supervision, and control of 
sidewalks, and requiring council to 
keep them open and In repair and 
free from nuisance, does not change 
the rule that municipality Is not li¬ 
able for injuries resulting ftom usual 
and natural accumulation of snow 
and ice on sidewalks.—Smith v. City 
of Cuyahoga Falls, 53 N.R2d 670. 73 
Ohio App. 22—McCave v. City of Can¬ 
ton, 42 N.B2d 762, 140 Ohio St 
160. 

69. U.S.—Lowden v. Denton, C.C.A. 
Mo., 110 F.2d 274, certiorari denied 
Denton v. Lowden, 60 S.Ct 1100, 
310 U.S. 652, 84 L.Ed. 1417. 

Colo.—City of Alamosa v. Johnson, 
60 P.2d 1087, 99 Colo. 134—City 
and County of Denver v. Willson, 
254 P. 163, 81 Colo. 134. 

Ga.—Rome v. Potts, 166 S.E. 131, 
45 Ga.App. 406. 

Ill.—Strappelli v. City of Chicago, 
20 N.E.2d 43, 371 111. 72—Graham 
V. City of Chicago, 178 N.B. 911, 
346 Ill. 638—Hobbs v. City of Chi¬ 
cago. 248 Ill.App. 183. 

Ind.—Michigan City v. Rudolph, 12 
N.E.2d 970, 104 Ind.App. 643. 
Iowa.—^Leonard v. City of Muscatine, 
291 N.W. 446, 227 Iowa 1381—Tur¬ 
ner V. City of Wlnterset, 229 N.W. 
229. 210 Iowa 468. 

Kan.—Fields v. City of Leavenworth, 
58 P.2d 1066, 144 Kan. 207. 

Ky.—Corpus Juris cited In City of 
Covington v. Keal, 183 S.W.2d 49, 
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61. 280 Ky. 237, 126 A.L.R. 906— 
City of Louisville v. Webber, 72 
S.W.2d 470, 254 Ky. 766— Corpus 
Juris cited la Wyatt v. City of 
Henderson, 300 S.W. 921, 923. 222 
Ky. 292. 

Maas.—Cataldo v. City of Boston, 
160 N.E. 800, 263 Mass. 330. 

Mich.—Johnson v. City of Pontiac, 
267 N.W. 796, 276 Mich. 103. 

Ohio.—^McCave v. City of Canton, 42 
N.E.2d 762. 140 Ohio St. 150— 
Smith V. City of Cuyahoga Falls, 
68 N.E.2d 670, 78 Ohio App. 22. 

Okl.— Corpus Juris dted la City of 
Tulsa V. Wheetley, 101 P.2d 834, 
836, 187 Okl. 166. 

Or.—Sine v. City of La Grande, 300 
P. 348, 136 Or. 568. 

Pa.—^Zleg V. City of Pittsburgh, 34 
A.2d 611, 348 Fa. 155—Coyle v. 
City of New Kensington, 9 A.2d 
405, 336 Pa. 401—McDonough v. 
Borough of Munhall, 200 A. 638, 
331 Po. 468—^Hulings v. City of 
Pittsburgh. 28 A.2d 369, 160 Pa. 
Super. 888—Canfield v. City of 
Philadelphia, 4 A 2d 605, 134 Pa. 
Super. 690—Coleman v. City of 
Scranton, 99 Pa.Super. 3—Osborne 
V. Lansdowne Borough, Com.PL, 
28 Del. 286—^Manolf v. Poskalis, 
Com PL, 40 Lack.Jur. 92—Dooley 
V. Pennsylvania R. Co, 20 North- 
umb.Leg.J. 156. 

Wash.—^Holland v. City of Auburn, 
297 P. 769, 161 Wash. 594. 

WiB.—Thiele v. City of Green Bay, 
288 N.W. 834, 206 Wis. 660. 

43 C.J. p 1022 note 98. 

70L Ky.—City of Louisville v. Web¬ 
ber, 72 S.W.2d 470, 264 Kan. 766. 

71- Iowa.—Wilson v. City of Clin¬ 
ton, 216 N.W. 698, 204 Iowa 1183. 

43 C.J. p 1022 note 1. 

Time for removal see Infra 5 816. 

79. Mass.—McGuinness v. Worces¬ 
ter, 86 N.E. 1068, 160 Mass. 272. 
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73. Ill.—Hobbs V. City of Chicago, 
248 llLApp. 183. 

43 C.J. p 1022 note 3. 

74. Mass.—^Nason v. Boston, 14 
Allen 508. 

76. Mmn.—^Henkes v. Minneapolis, 
44 N.W. 1026, 42 Minn. 530. 

73. Wis.—Cook V. Milwaukee, 27 
Wis. 191. 

77. Minn.—^Mesberg v. City of Du¬ 
luth, 264 N.W. 597, 191 Minn. 
893. 

48 O.J. p 1022 note 7. 

WUlsanos 

A municipality was not liable on 
theory of nuisance for death of pe¬ 
destrian falling on sidewalk under 
municipality's control and on which 
water flowing from adjoining land 
had frozen, since condition of side¬ 
walk, even if nuisance, was not 
created by positive act of munici¬ 
pality.—Jacen v. Town of East Hart¬ 
ford, 60 A 2d 61, 133 Conn. 243. 

I Water dripping from eaves of builds 
Ing 

Minn.—^Mesberg v. City of Duluth, 
254 N.W. 697, 191 Minn. 393. 

43 C.J. p 1022 note 7 [a]. 

78- Pa-—Julian v. City of Phila¬ 
delphia, 24 A.2d 69, 147 Pa.Super. 
323. 

79y Iowa.—^Finnane v. Perry, 145 N. 
W. 494, 164 Iowa 171. 

80. Colo.—City of Alamosa v. John¬ 
son, 60 P.2d 1087, 99 Colo. 134. 

IlL—^Hobbs V. City of Chicago, 248 
Ill.App. 183. 

Ind.—^Michigan City v. Rudolph, 12 
N.E.2d 970, 101 Ind. App. 643— 

Johnson v. City of Evansville, 180 
N.E. 600. 96 Ind.App. 417, followed 
in 180 N.E. 603, 95 Ind.App. 710. 
Iowa.—Wilson v. City of Clinton, 216 
N.W. 698, 204 Iowa 1183. 

Ky.— Corpus Juris cited in Pflester’s 
Adm'r V. Jones, 168 S.W.2d 804, 806, 
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notice, as considered infra § 815; but the accumula¬ 
tion must be shown to have been of such size and 
nature as to constitute an unreasonable obstruction 
to travel.8l It has been held that the city may be 
liable where it permits an accumulation of ice and 
snow to remain on a sidewalk for such a length of 
time as to cause the formation thereon of slippery 
and dangerous ridges, hummocks, depressions, and 
irregularities as a result of travel on the side- 
walk,82 but it has also been held that no liability 
exists where the roughness and unevenness are pro¬ 
duced by travel through snow and slush which aft¬ 
erward freeze and present no obstructive features 
which are not common to general snow and ice.83 
Some decisions hold that a municipality’s liability 
for injuries resulting from ice-covered walks is not 
predicated on the character of the ice formation, but 
on the negligence of the city, and that the character 
of the formation may, or may not, be the controlling 


element in determining the question of negligence in 
a particular case.84 So, it has been held that a mu¬ 
nicipality’s liability for injuries resulting from the 
accumulation of ice on a sidewalk is not confined to 
cases where the accumulation has resulted in hills 
or ridges,^^ and that the absence of such hills and 
ridges does not preclude liability where there is no 
general icy condition on the city’s sidewalks.®® 

(b) Accumulations Caused by Defects or 
Negligent Acts 

A municipal corporation Is liable for an Injury due 
to an accumulation of Ice or snow upon a sidewalk where 
Its own negllflence caused or contributed to its being 
there, as where it was due to the negligently defective 
construction or condition of the walk. 

A municipal corporation is liable for an injury 
due to an accumulation of ice or snow upon a side¬ 
walk where its own negligence caused or contribut¬ 
ed to its being there,®*^ as where it was due to the 


291 Ky. 151—Corpiis Juris dtod In 
City of Covington v. Keal, 183 S.W. 
2d 49, 51. 280 Ky. 237, 126 A.Li.R. 
905—Corpus Juris dtad in Wyatt 
V. City of Henderson, 300 S.W. 921, 
928, 222 Ky. 292. 

Mo.—Walsh y. City of St. Louis, 142 
S.W.2d 465, 346 Mo. 571.' 

Pa.—^McDonough v. Borough of Mun- 
hall, 200 A. 638, 331 Pa. 468, re¬ 
versing 198 A. 826—^Bailey v. Oil 
City, 167 A 486, 305 Pa. 826, 80 
A.L.R. 1148—^Hullngs v. City of 
Pittsburgh, 28 A2d 359, 150 Pa. 
Super. 388—Canfield v. City of 
Philadelphia 4 A.2d 606, 134 Pa. 
Super. 690—^Dooley v. Pennsylvania 
R. Co., Com.Pl., 20 Northumb.Leg. 
J. 156. 

Wash.—^Holland v. City of Auburn, 
297 P. 769, 161 Wash. 694. 

43 C.J. p 1023 note 11. 

Fresh coating 

“Where city negligently permits a 
collection of ice and snow on side¬ 
walk, thereby creating a dangerous 
condition, the fact that condition was 
covered by a fresh coating of ice 
during a general sleet storm, there¬ 
by aggravating condition, does not 
relieve city of liability to a pedes¬ 
trian injured in a fall on such side¬ 
walk.—Geagley v. City of Bedford. 
16 N.W.2d 252. 285 Iowa 665. 
Sidewalk "out of repair” 

Under the statute permitting re¬ 
covery by one injured by reason of 
sidewalks whose repair by munici¬ 
palities is required by charter, the 
walk is "out of repair" when ob¬ 
structed by snow piled in ridges and 
depressions and loe causing a condi¬ 
tion unsafe for travel in the usual 
modes with ordinary care, by day 
or night.—Rich v. Rosenshlne, W.Va., 
45 S.B.2d 499. 

81. Pa.—^Zieg V. City of Pittsburgh, 
84 A.2d 611, 848 Pa. 166. 


‘While the height and size of the 
ridge is [are] perhaps not capable 
of exact definition, it must be at 
least such as to be generally observ¬ 
able as unsafe and likely to cause in¬ 
jury to travelers. The ridge must be 
shown to be of sufficient size to 
constitute a real danger to pedes¬ 
trians. Something more must appear 
than the mere rough surface of the 
walk.”—Bailey v. Oil City, 167 A 
486, 487, 806 Pa. 326, 80 AL.R. 1148. 

82. Minn.—^Woodring v. City of Du¬ 
luth, 29 N.W.2d 484, 224 Minn. 680. 

83. Ill.—Strappelli v. City of Chica¬ 
go, 20 N.B 2d 43, 371 Ill. 72—Trum- 
bly V. City of Chicago, 80 N.B.2d 
453, 335 IlLApp. 122—Casper v. 
City of Chicago, 50 N.B.2d 858, 820 
laApp. 269. 

Ind.—Johnson v. City of Evansville, 
180 N.E. 600, 96 Ind.App. 417, fol¬ 
lowed in 180' N.E. 603, 95 Ind. 
App. 710. 

Kan.—Gozpus Juris cited lu Speak- 
man v. Dodge City, 22 P.2d 485, 487, 
137 Kan. 828. 

Pa—^Kohler v. Penn Tp., 167 A 681, 
305 Pa 330—^Hulings v. City of 
Pittsburgh, 28 A2d 859, ISO Pa 
Super. 338—Osborne v. Lansdowne 
Borough, Com.Pl., 28 DelXllo. 286. 

43 C.J. p 1023 note 14. 

Where footprint made when snow 
is soft later freeze and cause rough 
and uneven surface, no liability at¬ 
taches. 

Pa—Coyle v. City of New Kensing¬ 
ton. 9 A.2d 405, 336 Pa 401—Bai¬ 
ley V. OU City, 157 A 486, 806 Pa 
326, 80 AL.R. 1148. 

Wis.—Steele v. City of Chippewa 
Falls, 258 N.W. 181, *217 Wis. 1. 

43 C.J. p 1023 note 14 [b]. 

8 ft. Mo.—Sutmoeller v. City of St. 
Louis, 230 S.W. 67—^Toung v. City 
of St. Joseph, App., 4 S.W.2d 1104. 
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85. Pa—Ward v. City of Pittsburgh, 
44 A.2d 563, 353 Pa 156. 

88 . Pa—Ward v. City of Pitts¬ 
burgh, supra 

87. N.M.—Corpus Juris quoted In 
Napoleon v. City of Santa Fd, 36 
P.2d 973, 974, 88 N.M. 494. 

Ohio.—^McCave v. City of Canton, 42 
N.B.2d 762, 140 Ohio St. 160. 
Pa.—Bailey v. Oil City, 157 A. 486. 
305 Pa 825, 80 AL.R. 1148—Julian 
V. City of Philadelphia, 24 A.2d 
69, 147 Pa.Super. 323—^Zieg y. City 
of Pittsburgh, Com.Pl., 91 Pittsb. 
Leg.J. 4'25, affirmed 34 A2d 611, 
348 Pa 155. 

43 C.J. p 1023 note 15. 

NegUgenoe not shown 

(1) Where pedestrian was injured 
by falling on icy sidewalk bordering 
terraced school premises, and it did 
not appear that an unusual volume 
of water washed onto sidewalk from 
terrace so as to attract attention of 
city authorities, or that more than 
ordinary quantity of ice and snow to 
be expected was present on sidewalk 
at time of fall, or that ridges of ice 
and snow accumulated of sufficient 
size as to constitute an obstruction 
to travel on sidewalk, city was not 
negligent in permitting water to 
drain over terrace onto sidewalk.— 
McDonough v. Borough of Munhall, 
200 A. 638, 331 Pa. 468, reversing 
193 A 826. 

(2) In the removal of snow f^m 
roadway, city was entitled to use 
modem equipment, including snow¬ 
plows, and mere fact that some of 
roadway snow was deposited on out¬ 
er portion of a wide sidewalk was 
not sufficient basis for actionable 
negligence against city by pedes¬ 
trian who allegedly slipped and foil 
on snow.—^Davls v. City of New York, 
68 N.Y.S.2d 96, 270 App.Div. 1041, mo- 
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negligently defective construction or condition of 
the walk,®* or a defective, insufficient, or obstructed 
drain,®® gutter,®® catch basin,®i or sluiceway for 
conducting surplus water from a watering trough,®® 
or a leaky hydrant®® or water pipe.®4 Liability may 
also exist in case of an accumulation due to negli¬ 
gence on the part of the municipality in permitting 
water to be discharged upon the sidewalk from a 
conductor leading from the roof of an adjacent 
building®® or in failing to prevent the flow of sur¬ 
face waters upon a walk.®® In such cases it has 
been held immaterial that the accumulation is 
smooth and level rather than rough and uneven.®^ 
It has also been held that a city is obliged to enter 
on private property to remove a dangerous accumu¬ 
lation of snow and ice from the roof of a building, 
or to take measures to prevent its fall, on the ground 
that it constitutes a nuisance,®® and may be liable 
for failure to warn pedestrians of the danger that 
snow and ice might fall from the roof.®® 


It has been held, on the other hand, that a mu¬ 
nicipality is not bound to provide drains under a 
sidewalk to carry off water which would naturally 
flow over the walk from an adjacent lot, so as to 
prevent the water from forming ice on the walk 
in cold weather.i 

b. On Grossings or Crosswalks 

A municipal corporation Is not held to as strict ac¬ 
countability for permitting Ice and snow to accumulate 
on a crosswalk as on a sidewalk, but It must exercise 
ordinary care under the circumstances to keep cross¬ 
walks In a reasonably safe condition. 

A municipal corporation is not held to as strict 
accountability for permitting ice and snow to ac¬ 
cumulate on a crosswalk as on a sidewalk,® but it 
must exercise reasonable or ordinary care to keep 
its crosswalks in a reasonably safe condition,® and 
what amounts to such care will depend on the cir¬ 
cumstances of each case,^ more care being required 


tlon denied N.Y.S.Sd 651, 271 App. 
Div. 876, afllrmed 72 N.KSd 608, 296 
N.T. 869. 

881 Ky.—Gorpiu Jozls cited In Wy¬ 
att V. City of Henderson, 300 S.W. 
921, 923, *222 Ky. 292. 

N.M.—CoEpns Juris anoted In Napo¬ 
leon v. City of Santa P^, 35 P.2d 
073, 974, 38 N.M. 494. 

Ohio.—^McCave v. City of Canton, 42 
N.K.2d 762, 140 Ohio St. 160. 

Pa.—^Zloar V. City of Pittflburffh, 34 
A.2d 511, 348 Pa. 155. 

43 C.J. p 1023 note 16. 

‘‘OnlpaUa negligence*’ 

In order to render city liable to 
pedestrian slipping on Icc on de¬ 
pressed part of aidowalk, city must 
be guilty of **cu1pablo negllgonco.” In 
allowing depression to remain.— 
Turner v. City of Wlnteraet, 229 N. 
W. 229, 210 Towa 458. 

NegUgeiLde not shown 
Iowa.—Turner v. City of WIntorset, 
supra. 

43 C.J. p 1023 note 16 [b]. 

89. N.M.—Corpus Juris aiu>tad In 
Napoleon v. City of Santa K6, 36 
P.2d 973, 975, 38 N.M. 494. 

Pa—^Ziog V. City of I'ittsburgh, 34 
A.2d 611, 348 I*n. 156—Nailey v. 
Oil City, 157 A. 486, 305 Pa. 335, 
80 A.L..R. 1148. 

43 C.J. p 1024 note 17. 

9{K Conn.—Gaylord v. New Britain, 
20 A. 365, 68 Conn. 308. 8 L.R.A. 
752. 

43 C.J. p 1024 note 18. 

91- Ill.—Chicago V. -Smith. 48 HI. 
107. 

98. N.T.—Powers v. Moravia, 108 N. 
T.S. 169, 123 App.Div. 191, 

93. Ohio.—^McCave v. City of Can¬ 
ton, 48 N.m2d 762, 140 Ohio St. 
150. 


Pa.—Bailey v. Oil City, 157 A. 486, 
306 Pa. 325, 80 A.L..R. 1148. 

43 C.J. p 10'24 note 21. 

94. Ill.—^Hubbard v. City of Wood 
River, 244 IlLApp. 414. 

Mo.—Tower v. City of St. Louis, 148 
S.W.2d 100, 235 Mo.App. 1026. 

95. Iowa.—^Ahern v. City of Dcs 
Moines, 12 N.W.2d 296. 231 Iowa 
113. 

N.M.—Corpus Juris quoted in Napo¬ 
leon V. City of Santa Pfi, 36 r.2d 
973, 075, 38 N.M. 404. 

Ohio.—MeCave v. City of Canton, 
42 N.HSd 7G3, 140 Ohio St. 150. 

43 C.J. p 1024 note 23. 

Where downspout or drainpipe is 
constructed from eaves trough of 
building adjoining street In such a 
way, or so defectively, as to cast 
water on sidewalk, municipality ih 
liable for Injuries to pedestrians 
caused by Ice resulting from freezing 
of water on walk.—^McCave v. City 
of Canton, supra, 
nuisance 

A municipality which remained 
quiescent In face of long-continuing 
nuisance by permitting water to flow 
from greenhouse eaves into narrow 
alleyway and across sidewalk to 
form ice, although it had power to 
abate nuisance, was liable to pe¬ 
destrian for Injuries sustained in 
falling on ice—^Feinblum v. City of 
New York, 299 N.Y.S. 320, 252 App. 
Div. 830, afllrmed 14 N.B.2d 637, 277 
N.Y. 70S. 

96- N.M.—Corpus JUrls quoted in 
Napoleon v. City of Santa F4, 85 
P.2d 973, 976, 88 N.M. 494. 

Ohio.—^McCave v. City of Canton, 42 
N.B.2d 762, 140 Ohio St 160. 

48 C.J. p 1024 note 28. 
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97. Ill.—Hubbard v. City of Wood 
River. >244 Ill App. 414. 

N.M.—Corpus Juris quoted la NOr 
poleon V. City of Santa F6, 35 P- 
2d 073, 075, 38 N.M. 494. 

Pa.—^Ward v. City of Pittsburgh, 44 
A.2d 553, 858 Pa. 156—^McDonough 
V. Borough of Munhall, 200 A. 638, 
331 Pa. 468—Bailey v. Oil City, 
157 A. 486. 305 Pa. 325, 80 A.LR. 
1148—Julian v. City of Philadel¬ 
phia, 24 A.2d 69, 147 Pa.Super. 323. 

43 C.J. p 1024 note 24. 

98. N.Y.—^Klepper v. Seymour House 
Corporation of Ogdensburg, 158 N. 
E. so, 246 N.Y. 86, 62 A.L.R. 955. 

99. N.Y.—^Klepper v. Seymour House 
Corporation of Ogdensburg, supra. 

1, Mich.—^Mayo v. Baraga, 144 N.W. 
517, 178 Mich. 171. 

Proximate cause see infra S 

8. Colo.—corpus JUrls quoted in 
City and County of Denver v. Ca- 
ton, 114 P.2d 663. 564, 556, 108 
Colo. 170. 

Conn.—Ritter v. City of Shelton, 136 
A. 585, 105 Conn. 447. 

N.Y.—Boston v. Third Ave. Transit 
Corp.. 68 N.Y.S.2d 688, 184 Mlsc. 
353. 

43 C.J. p 1024 note 29. 

3. Colo.—Corpus Juris quoted lU 
City and County of Denver v. Ca- 
ton, 114 P.2d 653, 564, 108 Colo. 
170. 

Conn.—^Ritter v. City of Shelton, 136 
A. 635. 105 Conn. 447. 

Pa.—^Keiser v. Philadelphia Transp- 
Co., 61 A.2d 715. 366 Pa. 866. 

43 C.J. p 1024 note 80. 

4. Colo.—Corpus Juris quoted in 
City and County of Denver v. Ca^ 
ton, 114 F.2d 668, 654, 108 Colo. 
170. 
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where the danger is great than where it is slight.^ 
A municipality is not bound to keep its crosswalks 
absolutely free from snow and ice,^ and injury due 
to the mere slippery condition of the crosswalk will 
not render the municipality liable,^ even though the 
street on which a smooth coating of ice has formed 
is of unusual slope or construction.^ However, it 
may be liable where the condition due to an ac¬ 
cumulation of snow and ice constitutes a permanent 
and unusual or dangerous obstruction to travel,^ or 
where the municipality has undertaken to remove 
the snow or ice and has done so in an imperfect 
manner.io 

A municipality ordinarily will be liable for a 
dangerous condition due to snow or ice where the 
accumulations are in the form of ridges and hills,^^ 
or where its own negligence caused or contributed 
to the defective condition,^^ as where ice was 
formed by water escaping from a leaky hydrant.^* 
However, it is not every ridge or lump of ice that 
will render a municipality liable; upon a crosswalk 
where horses, vehicles, and people pass and repass 
when the snow or ice is soft, lumps or ridges are 
necessarily formed, which will harden when frozen, 
and for which the municipality will not be liable,!^ 
at least in the absence of evidence as to the extent 
or degree of such condition.^^ So a municipality 


will not be liable for the condition of a walk across 
an alley, which has become uneven by the falling of 
snow and the freezing and melting of the snow 
while the walk was being used by persons walking 
over the alley and vehicles passing in and out.^® 
Also the failure to remove snow from crosswalks at 
a time when the snow in the street is so deep that 
the clearing of the crosswalks would render them 
practically impassable for vehicles will not give a 
cause of action against the municipality by a person 
injured by falling on the walk.17 

§ 814 -Notice 

a. In general 

b. Actual or constructive notice 
a. In General 

A municipal corporation must have reasonable notice 
of the dangerous condition of a street or sidewalk by 
reason of water, Ice, or snow thereon in order to be 
charged with responsibility therefor, but notice may be 
unnecessary where the defective condition is one caused 
by the municipality. 

In order to charge a municipal corporation with 
responsibility for the dangerous condition of a 
street or sidewalk by reason of water, ice, or snow 
thereon, ordinarily it must have had reasonable no¬ 
tice of such condition,and the fact that an ordi- 


Oonn.—Ritter v. City of Shelton. 185 
A. 586. 105 Conn. 447. 

43 G.J. p 1024 note 81. 

Wae of crosBlaar 1)7 dads 

In determining’ city's duty in main¬ 
taining safe street crossing for pe¬ 
destrians. use of crossing by sleds 

should be considered.—^Beardmore ▼. 

Incorporated Town of New Alhin. 

211 K.W. 430, 203 Iowa 721. 

5. Colo.—Corpus Juris quoted lu 
City and County of Denver v. Ca- 
ton. 114 P.2d 553. 554. 108 Colo. 
170. 

Mont.—O’Donnell v. Butte, Sll P- 
190, 66 Mont 463. 82 A.L.R. 1284. 

e. Iowa.—Staples v. City of Spencer. 
271 N.W. 200. 200 Iowa 1241. 

Kan.—Spealunan v. Dodge City, 22 
P.2d 486. 137 Kan. 823. 

48 CJ. p 1024 note 38. 

7. Iowa.—Tollackson v. City of Ka- 
gle Grove. 213 N.W. 222. 208 Iowa 
696. 

Kan.—Speaionan v. Dodge City. 22 
P.2d 485, 187 Kan. 823. 

N.T.—Ti*Lschetti v. City of New York. 
57 N.T.S.2d 913. 269 App.Dlv. 948 
—Seltser v. City of New York, 42 
N.Y.S.2d 872, 266 App.Dlv. 880. af¬ 
firmed 64 N.]3.2d 686, 292 N.Y. 560. 

Okl.—City of Tulsa v. WheeUey, 101 
P.2d 834. 187 OkL 155. 


Tex.—City of Waco v. Diamond. Com. 

App., 66 S.W.3d 272. 

48 C.J. p 1024 note 34. 

& Mont.—O’Donnell v. Butte. 311 P. 
190, 65 Mont 463, 82 A.L.R. 1384. 

9. Mont—O’Donnell v. Butte, supra 
N.Y.—Brennan v. New York. 114 N.Y. 

S. 678. 130 App.Div. 267. affirmed 
91 N.B. 1110. 197 N.Y. 644. 

10. Ky.—Gower v. Madisonvllle, 206 
S.W. 27, 182 Ky. 89. 

11. Colo.—Corpus Juris quoted iu 
City and County of Denver v. Oa¬ 
ten. 114 P.2d 553, 654, 108 Colo. 
170. 

Iowa—Tollackson v. City of Eagle 
Grove. 213 N.W. 222. 203 Iowa 696. 
Kan.—Speakman v. Dodge City. 22 
P.2d 485. 137 Kan. 828. 

43 G.J. p 1025 note 39. 

18. Mo.—^Rice r. Kansas City. App., 
16 S.W.2d 659. 

43 O.J. p 1025 note 40. 

I3w N.Y.—Walsh V. New York, 96 
N.Y.S. 640. 109 App.Div. 641. 

14. Colo.—Corpus Juris quoted Iu 
City and County of Denver v. Ca- 
ton. 114 P.2d 663, 554. 108 Colo. 
170. 

43 C.J. p 1025 note 42. 

15. Mont—O’Donnell v. Butte. 211 
P. 190, 65 Mont 463. 82 A.L.R. 
1384. 

16. WlSd—^Dapper y. Milwaukee, 82 
N.W. 726, 107 Wis. 88, 


17. N.Y.—O’Shaughnessey v. Middle- 
port 86 N.Y.S. 944. 93 App.Dlv. 93. 

la. Conn.—^Meallady y. City of New 
London. 164 A. 391, 116 Conn. 206 
—Jennes y. City of Norwich. 140 
A. 110, 107 Conn. 79. 

Iowa.—^Wilson v. City of Clinton. 216 
N.W. 698, 204 Iowa 1183. 

Ky.—City of Covington v. Keal, 133 
S.W.2d 49. 280 Ky. 287. r26 A.L.R. 
906. 

Minn.—^Mosberg y. City of Duluth, 
254 N.W. 597, 101 Minn. 893. 

Mo.—^Fadem v. City of St Louis, 
App.. 99 S.W.2d 611. 

N.M.—^Napoleon v. City of Santa P4, 
35 P.2d 973. 38 N.M. 494. 

N.Y.—Stlerly v. City of Buffalo, 16 
N.Y.S.2d 1000, 258 App.Div. 856— 
Fitzpatrick v. City of Now York, 
221 N.Y.S. 441. 220 App.Dlv. 320. 

Pa—^Zleg V. City of Pittsburgh, 34 
A.2d 611, 348 Pa 155—Gerber v. 
City of Pittsburgh. 22 A.2d 721, 
343 Pa 379—Beobe v. City of Phil¬ 
adelphia 167 A. 670, 812 Pa. 214 
—Canfield y. City of X'hlladolphia, 
4 A.2d 606, 134 PaSupor. 690. 

43 C.J. p 1025 note 47. 

Notice of 'defects or obstructions 
generally see infra {S 824-832. 

Time for removal after notice see 
infra S 816. 

It cannot he assumed that munici¬ 
pality had knowledge of ice forming 

on sidewalk shortly before injury.— 
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nance requires abutting owners to remove snow and 
ice from the sidewalk does not abrogate the neces¬ 
sity for such notice.!® Where, however, the defec¬ 
tive condition is caused by the municipality itself, 
or by some one for whose acts it is responsible, no 
notice of the defect is necessary to charge the mu¬ 
nicipality with liability and this rule has been 
held applicable even where the statute provides that 
no action will lie against a municipality for injuries 
caused solely by snow or ice unless written notice 
of the dangerous condition has been actually given 
to the municipal authorities.®! It has been held, on 
the other hand, that where the defective condition 
was caused by the flushing of streets by certain city 
employees, and such employees were not charged 
with the duty of repairing streets, the municipality 
was not liable in the absence of notice to the par¬ 
ticular employees or officers required to repair 
streets.®® 


b. Actual or Oonstmctive Notice 

In the abtenca of a statute or ordinance requirir 
actual notice of the existence of snow or Ice renderir 
a street or sidewalk defective, the notice to the municip 
corporation may be either actual or constructive. 

In the absence of a statute or an ordinance rc 
quiring actual notice to a municipal corporation o 
the existence of snow or ice, rendering a street o 
sidewalk defective, the notice may be either actua 
or constructive.®® Constructive notice may aris- 
from any circumstances which should put the mu 
nicipality on inquiry and from which notice may b< 
reasonably inferred,®^ as where the dangerous con 
ditions have existed for such a leng^ of time, anc 
under such circumstances, that the municipal au¬ 
thorities would necessarily have discovered them b^ 
the exercise of ordinary care.®® 

Notice of conditions from which defects proxi- 


Wllson V. city of Clinton, 216 N.W. 
698, 204 Iowa 1183. 

19 . N.Y.—^Helntze v. New York, 50 
N.Y.Super. 296. 

SOu Iowa.—Corpiifl JtirlB gnoted In 
Franks v. Sioux City, 296 N.W. 224, 
229 Iowa 1097. 

N.Y.—Crandall v. City of Amster¬ 
dam, 4 N.Y.S.2d 372, 254 App.Div. 
39, appeal denied 4 N.Y.S.Sd 1028, 
254 App.Div. 800, affirmed 19 N.B. 
2d 926, 280 N.Y. 527. 

43 C.J. p 1025 note 49. 

21. N.Y.—Taylor v. City of Albany, 
267 N.Y.S. 908, 289 App.Div. 217, 
affirmed 191 N.B. 564, 264 N.Y. 639. 
43 C.J. p 1025 note 60. 

Aotiva tort-feasor 

Provision in hiffbway law prohibit¬ 
ing civil action against town or town 
superintendent of highways for dam¬ 
ages or injuries sustained by reason 
of existence of snow or ice upon any 
of its sidewalks in the absence of 
written notice to town officials is ap¬ 
plicable where It is sought to charge 
town merely by reason of existence 
•of snow and Ice, but does not pre¬ 
clude action against town which is 
alleged to be an active tert-feasor. 
—Boyle V. E. C. Holding Corp., 83 
N.Y.S.2d 722. 198 Misc. 204. 

Bridge over highway 

Where city approved railroad's 
construction of bridge over highway, 
knowing of failure to provide drain¬ 
age for depressed pavement under 
bridge, written notice to city of ac¬ 
cumulation of ice thereunder held 
unnecessary to render city liable for 
resulting injuries.—Taylor v. City of 
Albany. 267 N.Y.S. 908, 239 App.Div. 
217, affirmed 191 N.E. 664, 264 N.Y. 
589. 

Water used by city flreman 

Where ice accumulated on sidewalk 
because of freezing of water used by 


! city firemen in extinguishing fire, 
city could not avoid liability for in¬ 
jury sustained by woman who slip¬ 
ped on ice on ground of lack of no¬ 
tice of condition of sid/^walk, not¬ 
withstanding provision of city char¬ 
ter requiring giving of actual writ¬ 
ten notice.—Crandall v. City of Am¬ 
sterdam, 4 N.Y.S.2d 872, 254 App. 
Div. 39, appeal denied 4 N.Y.S.2d 
1023, 254 App.Div. 800. affirmed 19 
N.E.2d 926, 280 N.Y. 627. 

22. Ky.—^Wyatt v. City of Hender¬ 
son, 800 S.W. 921, 222 Ey. 292. 

23. Cal.—Oorpns Juris oited in 

Kirack v. City of Eureka, 168 P. 
2d 270, 278, 69 CaLApp 2d 184. 

Conn.—De Crosta v. City of New Ha¬ 
ven, 176 A. 268. 119 Conn. 344. 
Mo.—^Allen v. Kansas City, App., 64 
S.W.2d 765. 

N.M.—iCorxms Jtixis cited in Napoleon 

V. City of Santa P6. 35 P.2d 978, 
976, 38 N.M. 494. 

Pa.—Zieg V. City of Pittsburgh, 84 
A.2d 611, 848 Pa. 156. 

43 C.J. p 1026 note 62. 

Actual aotioa not shown 
Pa.—Beebe v. City of Philadelphia, 
167 A. 670, 812 Pa. 214. 

43 C.J. p 1025 note 63 [aj. 

24. Cal.—Corpus Juris cited in 
Kirack v. City of Eureka, 168 P.3d 
270, 278, 69 Cal.App.2d 134. 

Neb.—^Toxworthy v. Hastings, 41 N. 

W. 132, 25 Neb. 138. 

25. Cal.—Corpus Jazis oited in 
Maddem v. City and County of San 
Francisco, 169 P.2d 426, 482, 74 
Cal..App.2d 742. 

N.M.—Corpus Juris cited in Napoleon 
V. City of Santa F6, 36 P.2d 978, 
976, 38 N.M. 494. 

Pa.—^Zieg V. City of Pittsburgh, 84 
A.2d 511, 848 Pa. 155. 

Tenn.—Corpus Juris cited la City of 
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Nashville v. Nevin, 12 Tann.App. 
836, 848. 

48 C.J. p 1026 note 64. 

Flow from drainpipe 
A municipality is not chargeable 
with notice of potential nuisance due 
to flow of water from drainpipe on 
adjoining lot on street or sidewalk 
unless recurrently an icy or unsafe 
condition was definitely created 
thereby as distinguished from a nat¬ 
ural accumulation of ice, for such 
period as to Indicate to municipal au¬ 
thorities that such situation had dan¬ 
gerous aspect and if continued would 
probably cause injury to pedestri¬ 
ans using street or sidewalk.—^Mc- 
jCave V. City of Canton, 42 N.E.2d 
762, 140 Ohio St. 160. 

Pacts suAcleut to charge notlos 

(1) In general. 

Conn.—Willoughby v. City of New 
Haven, 197 A. 85, 123 Conn. 446. 
Ill.—Orsiham v. City of Chicago, 
178 N.B. 911, 846 Ill. 638. 

N.Y.—Caaal v. City of New York, 76 
N.Y.S.2d 118, 190 Misc. 605, affirm¬ 
ed 86 N.Y.S. 914, 274 App.Div. 1034. 
Pa.—^KeJser v. Philadelphia Transp. 

Co., 61 A.2d 716, 356 Pa. 366. 

43 C.J. p 1026 note 64 [a]. 

(2) Evidence that dangerous con¬ 
dition on sidewalk, due to accumula¬ 
tion of ice and snow causing forma¬ 
tion thereon of slippery and danger¬ 
ous ridges and irregularities in well- 
established residential area, had ex¬ 
isted from ten days to two weeks.— 
Woodring v. City of Duluth, 29 N.W. 
2d 484, 224 Minn. 680. 

(8) Where the accumulation of ice 
on Improperly constructed sidewalk 
had existed for several weeks prior 
to day of accident causing plalntilE's 
injuries and such condition had exist¬ 
ed every winter for fifteen years and 
city had done nothing to remedy the 
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where the danger is great than where it is slight.^ 
A municipality is not bound to keep its crosswalks 
absolutely free from snow and ice,^ and injury due 
to the mere slippery condition of the crosswalk will 
not render the municipality liable,7 even though the 
street on which a smooth coating of ice has formed 
is of unusual slope or construction.^ However, it 
may be liable where the condition due to an ac¬ 
cumulation of snow and ice constitutes a permanent 
and unusual or dangerous obstruction to travel,^ or 
where the municipality has undertaken to remove 
the snow or ice and has done so in an imperfect 

manner.io 

A municipality ordinarily will be liable for a 
dangerous condition due to snow or ice where the 
accumulations are in the form of ridges and hills, 
or where its own negligence caused or contributed 
to the defective condition,i2 as where ice was 
formed by water escaping from a leaky hydrant. 
However, it is not every ridge or lump of ice that 
will render a municipality liable; upon a crosswalk 
where horses, vehicles, and people pass and repass 
when the snow or ice is soft, lumps or ridges are 
necessarily formed, which will harden when frozen, 
and for which the municipality will not be liable, 
at least in the absence of evidence as to the extent 
or degree of such condition.^^ So a municipality 


will not be liable for the condition of a walk across 
an alley, which has become uneven by the falling of 
snow and the freezing and melting of the snow 
while the walk was being used by persons walking 
over the alley and vehicles passing in and out.^® 
Also the failure to remove snow from crosswalks at 
a time when the snow in the street is so deep that 
the clearing of the crosswalks would render them 
practically impassable for vehicles will not give a 
cause of action against the municipality by a person 
injured by falling on the walk.^^ 

I 814 - Notice 

a. In general 

b. Actual or constructive notice 
a. In (General 

A municipal corporation must havp reasonable notice 
of the dangerous condition of a street or sidewalk by 
reason of water, Ice, or snow thereon In order to be 
charged with responsibility therefor, but notice may be 
unnecessary where the defective condition la one caused 
by the municipality. 

In order to charge a municipal corporation with 
responsibility for the dangerous condition of a 
street or sidewalk by reason of water, ice, or snow 
thereon, ordinarily it must have had reasonable no¬ 
tice of such condition,^® and the fact that an ordi- 


ConxL. —^Ritter v. City of Shelton, 185 
A. 635. 105 Conn. 447. 

43 C.J. p 1024 note 31. 

ITae of cToasliLg by dleda 

In determmlngr city's duty In main¬ 
taining safe street crossing for pe¬ 
destrians, use of crossing by sleds 
should be considered.—^Beardmore v. 
Incorporated Town of New Alhin, 
211 N.W. 430, 203 Iowa 721. 

5. Colo.—Corpus Juris quoted lu 
City and County of Denver v. Ca- 
ton, 114 P.2d 653, 664, 108 Colo. 
170. 

MonL—O'Donnell v. Butte, 211 P. 
190, 65 Mont. 463, 82 A.L.R. 1284. 

6. Iowa.—Staples v. City of Spencer, 
271 N.W. 200, 200 Iowa 1241. 

Kan.—Speahman v. Dodge City, 22 
P.2d 485. 137 Kan. 823. 

48 C.J. p 1024 note 88. 

7. Iowa.—^Tollackson v. City of 

gle Grove, 218 N.W. 232, 208 Iowa 
696. 

Kan.—Speakman v. Dodge City, 22 
P.2d 485, 137 Kan. 823. 

N.T.—^I^ischetti V. City of New York, 
57 N.T.S.2d 913, 269 App.Dlv. 948 
—Seltzer v. City of New York, 42 
N.Y.S.2d 872, 266 App.Dlv. 880. af¬ 
firmed 54 N.B.2d 686, 292 N.Y. 660. 
Okl.—City of Tulsa v. Wheetley, 101 
P.2d 834, 187 OkL 156. 


Tex.—City of Waco v. Diamond, Com. 

App.. 65 S.W.2d 272. 

48 C.J. p 1024 note 34. 

& Mont.—O'Donnell v. Butte, 211 P. 
190, 65 Mont. 468, 32 AL.R. 1284. 

9. Mont.—O'Donnell v. Butte, supra. 
N.Y.—^Brennan v. New York, 114 N.Y. 

S. 678, 130 App.Div. 267, affirmed 
91 N.B. 1110, 197 N.Y. 544. 

10. Ky.—Gower v. Madlsonvllle, 206 
S.W. 27, 182 Ky. 89. 

11. Colo.—Corpus Juris quoted lu 
City and County of Denver v. Ca- 
ton, 114 P.2d 553, 654, 108 Colo. 
170. 

Iowa.—^Tollackson v. City of Eagle 
Grove, 213 N.W. 223, 203 Iowa 696. 
Kan.—Speakman v. Dodge City, 23 
P.2d 485, 137 Kan. 828. 

43 C.J. p 1025 note 39. j 

13. Mo.—^Rice r. Kansas City, App., 
16 S.W.2d 659. 

43 C. J. p 1025 note 40. 

13ta N.Y.—Walsh V, New York, 96 
N.Y.S. 640, 109 App.Div. 641. 

14. Colo.— Corpus Juris quoted In 
City and County of Denver v. Ca- 
ton, 114 P.2d 553. 654, 108 Colo. 
170. 

43 C.J. p 1026 note 42. 

15. Mont—O'Donnell v. Butte, 211 
P. 190, 65 Mont 463, 32 A.L.R. 
1284. 

16^ WlB.—Dapper v. Milwaukee, 82 
N.W, 726, 107 Wis. 88. 
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17. N.Y.—O'Shaughnessey v. Middle- 
port, 86 N.Y.S. 944, 93 App.Div. 93. 

la Conn.—^Moallady ▼. City of Now 
London, 164 A. 391, 116 Conn. 205 
—Jennes v. City of Norwich, 140 
A 119, 107 Conn. 79. 

Iowa.—Wilson v. City of Clinton, 216 
N.W. 698, 204 Iowa 1183. 

Ky.—City of Covington v. Krai. 133 
S.W.2d 49, 280 Ky. 237, 1'26 A.L.R. 
905. 

Minn.—^Mesherg ▼. City of Duluth, 
254 N.W. 597, 191 Minn. 893. 

Mo.—^Fddem v. City of St. Louis, 
App., 99 S.W.2d 611. 

N.M.—^Napoleon v. City of Santa Fd, 
36 P.2d 973, 38 N.M. 494. 

N.Y.—Stlerly v. City of Buffalo, 15 
N.Y.S.2d 1000, 258 App.Dlv. 865— 
Fitzpatrick v. City of Now York, 
221 N.Y.S. 441, 220 App.Dlv. 820. 
Pa.—Zleg V. City of Pittsburgh, 34 
A.2d 611, 348 Pa. 166—aerbor v. 

I City of Pittsburgh, 22 A2d 721, 
34S Pa. 379—Beobe v. City of Phil¬ 
adelphia, 147 A. 570, 313 Pa. 814 
—Canfield v. City of PhIJadolphIa, 
4 A.2d 606, 134 Pa.Super. 690. 

43 C.J. p 1025 note 47. 

Notice of 'defects or obstructions 
generally see infra S9 824-888, 
Time for removal after notice see 
infra S 816. 

Xt oanaot be assumed that munici¬ 
pality had knowledge of ice forming 
on sidewalk shortly before Injury.— 
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nance requires abutting owners to remove snow and 
ice from the sidewalk does not abrogate the neces¬ 
sity for such notice.!® Where, however, the defec¬ 
tive condition is caused by the municipality itself, 
or by some one for whose acts it is responsible, no 
notice of the defect is necessary to charge the mu¬ 
nicipality with liability;®® and this rule has been 
held applicable even where the statute provides that 
no action will lie against a municipality for injuries 
caused solely by snow or ice unless written notice 
of the dangerous condition has been actually given 
to the municipal authorities.®! It has been held, on 
the other hand, that where the defective condition 
was caused by the flushing of streets by certain city 
employees, and such employees were not charged 
with the duty of repairing streets, the municipality 
was not liable in the absence of notice to the par¬ 
ticular employees or officers required to repair 
streets.®® 


b. Actual or Constructive Notice 

In the absence of a statute or ordinance requiring 
actual notice of the existence of snow or Ice rendering 
a street or sidewalk defective, the notice to the municipal 
corporation may be either actual or constructive. 

In the absence of a statute or an ordinance re¬ 
quiring actual notice to a municipal corporation of 
the existence of snow or ice, rendering a street or 
sidewalk defective, the notice may be either actual 
or constructive.®® Constructive notice may arise 
from any circumstances which should put the mu¬ 
nicipality on inquiry and from which notice may be 
' reasonably inferred,®^ as where the dangerous con¬ 
ditions have existed for such a length of time, and 
under such circumstances, that the municipal au¬ 
thorities would necessarily have discovered them by 
the exercise of ordinary care.®® 

Notice of conditions from which defects proxi- 


Wllaon V. City of Clinton. 216 N.W. 
698, 204 Iowa 1188. 

19. N.Y.—^Helntze v. New York, 50 
N.Y.Super. 295. 

ao. Iowa.—Corpu JlirlB aw>tad lA 
Franks v. Sioux City. 296 N.W. 224. 
229 Iowa 1097. 

N.Y.—Crandall v. City of Amster¬ 
dam. 4 N.Y.S.2d 372, 254 App.Div. 
39, appeal denied 4 N.Y.S.2d 1023, 
254 App.Div. 800, affirmed 19 N.B. 
2d 926. 280 N.Y. 527. 

43 C.J. p 1025 note 49. 

ai. N.Y.—^Taylor v. City of Albany, 
267 N.Y.S. 903, 239 App.Div. 217, 
affirmed 191 N.E. 554, 264 N.Y. 639. 
43 C.J. p 1025 note 60. 

Aotlva toort-feasox 

Provision in highway law prohibit¬ 
ing civil action against town or town 
superintendent of highways for dam¬ 
ages or injuries sustained by reason 
of existence of snow or ice upon any 
of its sidewalks in the absence of 
written notice to town officials is ap¬ 
plicable whore It is sought to charge 
town merely by reason of existence 
•of snow and ice. but does not pre¬ 
clude action against town which is 
alleged to be an active tort-feasor. 
—Boyle V. B. C. Holding Corp., 83 
N.Y.S.2d 722, 193 Misc. '204. 

Bridge over highway 

Where city approved railroad's 
construction of bridge over highway, 
knowing of failure to provide drain¬ 
age for depressed pavement under 
bridge, written notice to city of a«- 
Gumulation of ice thereunder held 
unnecessary to render city liable for 
resulting injuries.—Taylor v. City of 
Albany. 267 N.Y.S. 908, 289 App.Dlv. 
217. affirmed 191 N.B. 654, 264 N.Y. 
589. 

Water used by city firemen 

Where ice accumulated on sidewalk 
because of freezing of water used by 


city firemen In extinguishing fire, 
city could not avoid liability for in¬ 
jury sustained by woman who slip¬ 
ped on ice on ground of lack of no¬ 
tice of condition of sidewalk, not¬ 
withstanding provision of city char¬ 
ter requiring giving of actual writ¬ 
ten notice.—Crandall v. City of Am¬ 
sterdam, 4 N.Y.S 2d 872, 254 App. 
Div. 39, appeal denied 4 N.Y.S.2d 
1023, 254 App.Div. 800, affirmed 19 
N.E.2d 926, 280 N.Y. 527. 

22. Ky.—^Wyatt v. City of Hender¬ 
son, 800 S.W. 921, 222 Ey. 292. 

23. Cal.—Oorpns dhris oited In 
Kirack v. City of Eureka, 158 P* 
2d 270. 278, 69 Cal.App.2d 134. 

Conn.—^De Crosta v. City of New Har 
ven, 176 A. 268, 119 Conn. 844. 

Mo.—^Allen v. Kansas City, App., 64 
S.W.2d 765. 

N.M.—Corpus Jtixis cited in Napoleon 

V. City of Santa FO, 35 P.2d 973, 
975. 88 N.M. 494. 

Pa.—^Zleg v. City of Pittsburgh, 84 
A2d 511, 848 Pa. 155. 

48 C.J. p 1025 note 52. 

Actual notice not shown 
Pa.—Beebe v. City of Philadelphia, 
167 A. 570, 812 Pa. 214. 

43 C.J. p 1025 note 53 [a]. 

24. Cal.—Corpus Juris oited in 

Kirack v. City of Eureka. 158 P.2d 
270, 278, 69 Cal.App.2d J34. 

Neb.—^Foxworthy v. Hastings, 41 N. 

W. 132, 25 Neb. 188. 

25. Cal.—Oorpns Juris oited in 

Maddem v. City and County of San 
Francisco, 169 P.2d 425. 432, 74 
Cal.App.2d 742. 

N.M.—Corpus Juris oited in Napoleon 
V. City of Santa F4, 35 P.2d 972. 
975. 88 N.M. 494. 

Pa.—^Zieg v. City of Pittsburgh, 84 
A.2d 511, 848 Pa. 165. 

Tenn.—Corpus Juris cited In City of 
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Nashville v. Nevln, 12 Tenn.App. 
836, 848. 

48 O.J. p 1026 note 64. 

Flow from drainpipe 
A municipality is not chargeable 
with notice of potential nuisance due 
to flow of water from drainpipe on 
adjoining lot on street or sidewalk 
unless recurrently an icy or unsafe 
condition was definitely created 
thereby as distinguished from a nat¬ 
ural accumulation of Ice, for such 
period as to indicate to municipal au¬ 
thorities that such situation had dan¬ 
gerous aspect and if continued would 
probably cause injury to pedestri¬ 
ans using street or sidewalk—^Mc- 
Cave V. City of Canton. 42 N.E.2d 
762, 140 Ohio St. 150. 

Facts znfllcisiit to oluurga notice 

(1) In general. 

Conn.—Willoughby v. City of New 
Haven. 197 A. 86, 123 Conn. 446. 
Ill.—Graham v. City of Chicago, 
178 N.E. 911, 346 Ill. 638. 

N.Y.—Casal v. City of New York, 76 
N.Y.S.2d 118, 190 Misc. 605, affirm¬ 
ed 86 N.Y.S. 914, 274 App.Div. 1084. 
Pa.—^Kelser v. Philadelphia Transp. 

Co., 51 A.2d 715, 856 Pa. 866. 

48 C.J. p 1026 note 64 [a]. 

(2) Evidence that dangerous con¬ 
dition on sidewalk, due to accumula¬ 
tion of Ice and snow causing forma¬ 
tion thereon of slippery and danger^ 
oua ridges and Irregularities in well- 
established residential area, had ex¬ 
isted from ten days to two weeks.— 
Woodring v. City of Duluth, 29 N.W. 
2d 484, 224 Minn. 580. 

(8) Where the accumulation of Ice 
on improperly constructed sidewalk 
had existed for several weeks prior 
to day of accident causing plaintiff's 
injuries and such condition had exist¬ 
ed every winter for fifteen years and 
city had done nothing to remedy the 
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mately follow as a probable cause may be sufficient 
to charge the municipality with notice,^^ and when 
the municipality has notice that danger to pedes¬ 
trians will exist in a certain event, and then knows 
that the event has occurred, the law imposes at once 
the duties and liabilities which follow knowledge.^^ 
On the other hand, it has been held that the notice 
required is notice of the very defect which caused 
the injury, 28 and that knowledge of the existence 
of conditions of water and weather calculated to 
produce an icy condition of the street or sidewalk 
is not equivalent to notice of an existing icy condi- 
tion.29 

Where an obstruction is caused by falling snow 
which has extended over the entire city or state, 
this itself is notice to the municipality of the exist¬ 
ence of snow on the sidewalks.80 So, where a mu¬ 
nicipality has knowledge that a sidewalk is in such 
a condition that it would be dangerous when cov¬ 
ered with ice and snow, a fall of snow is immedi¬ 
ate notice to it tliat the sidewalk at that point is 
in a dangerous condition.®^ When a defective con¬ 


dition due to ice and snow is established, the fact 
that thereafter, by reason of storms and melting, 
the condition varies in some slight degree will not 
preclude a finding of constructive notice.®® Where, 
however, the defect is harmless in itself, although 
it may have existed long enough to be known, and 
can become dangerous only in combination with 
snow and ice, of which the municipal authorities 
had no notice, the municipality will not be liable be¬ 
cause of the notice of the preexisting defect.®® Un¬ 
der some statutes or ordinances it is provided that 
no liability for injury from snow or ice shall arise 
unless the municipality has had actual notice of the 
defect,®* and such regulations have been held val- 
id.®5 

Statutes or ordinances to constructive notice. 
In some jurisdictions the statute fixes the time req¬ 
uisite to give constructive notice of a dangerous ac¬ 
cumulation of ice or snow, and unless the accumula¬ 
tion has existed for the prescribed time the munici¬ 
pality is not liable for injuries sustained.®® So, 
where an ordinance makes it the duty of the street 


condition or remove the cause, the 
city could not contend that It had no 
notice.—Zleg v. City of Pittsburgh, 
34 A.2d 511, 348 Fa. 165. 

Facts InsnfflLolent to charge notloa 

(1) In general. 

Colo.—Ooxpus Juris died la. City and 
County of Denver v. Calon, 114 
P.2d 653. 557, 108 Colo. 170. 

Conn.—Jainchill v. Schwartz, 166 
A. 689, 116 Conn. 522—Jennes v. 
City of Norwich. 140 A. 119, 107 
Conn. 79. 

Minn.—Johnson v. City of Redwood 
Falls. 382 N.W. 693, 204 Mmn. 115 
—^Mesberg v. City of Duluth, 264 
N.W. 597, 191 Minn. 393. 

Pa.—^McDonough v. Borough of Mun- 
hall, 200 A. 638. 331 Pa. 468. 

43 C.J. p 1026 note 64 [b]. 

(2) Presence of ice ridge on side¬ 
walk for about forty-five minutes be¬ 
fore pedestrian's Injury would not 
imply notice of Ice formation to 
City.—^Wright v. Atlantic & Pacific 
Tea Co.. 246 N.W. 846, 216 Iowa 665. 

(3) Period elapsing between 8 
o'clock Monday afternoon and 6 
o’clock Tuesday evening held insuffl- 
cient to visit city with constructive 
notice of alleged defective condi¬ 
tion of pavement on account of ac¬ 
cumulated snow.—^Beebe v. City of 
Philadelphia, 167 A. 670, 312 Pa. 214. 

36. Mo.—Beane v. St. Joseph, 256 
S.W. 1093, 215 Mo.App. 664. 

43 C.J. p 1026 note 66. 

Known probable causes of defects 
generally see Inffa S 832. 

S7» D.C.—Corts V. District of Co¬ 
lumbia, 18 D.a 277. 


28. Conn.—Jainchill v. Schwartz, 
165 A. 689, 116 Conn. 522. 

Me.—Wells v. City of Augusta, 196 
A. 688, 135 Me. 314. 

43 C.J. p 1026 note 67. 

3toe oovexliig defect 

Under city charter providing that 
city should not be liable for injury 
occasioned by Ice or snow on city 
sidewalks except in cases of a struc¬ 
tural defect In walks of a character 
to render them more dangerous by 
reason of Ice or snow thereon, snow 
and Ice are an essential element in 
the actionable defect, and notice to 
I city of structural defect alone with¬ 
out notice as to snow and Ice ren¬ 
dering defect more dangerous ,was 
not sufficient to impose liability on 
city for plaintilT's injury sustained 
in fall on ice covering defect.—Car- 
lino V. City of Meriden, 44 A.2d 823, 
182 Conn, 894. 

89. Conn.—Carl v. New Haven, 107 
A. 602, 93 Conn. 622, 13 A.L.R. 1. 

XncUaed sidewalk 

City was not liable for Injuries 
sustained by pedestrian in fall on 
icy sidewalk at place where automo¬ 
bile parking lot driveway crossed 
sidewalk, on ground that city had 
constructive notice of Inclined con¬ 
dition of the sidewalk likely to cause 
dangerous accumulation, where con¬ 
dition was the same as to countless 
locations.—Swenson v. LaShell, 195 
P.2d 385, 118 Colo. 333. 

Thaw ox overflow 
Liability could not be imposed on 
city for Injuries sustained from a 
patch of Ice in the highway where 
at 8:30 Saturday P.M. before the ac- 
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cldent, the ice had been properly 
treated and was not then slippery 
and unsafe, and it became so between 
that time and Monday morning when 
the accident occurred through a new 
thaw or overflow, of which, and the 
slippery coating formed by It, no 
city olllcial had actual notice.—^Wells 
V. City of Augusta, 196 A. 638, 136 
Me. 314. 

sa Neb.—^Foxworthy v. Hastings, 41 
N.W. 132, 25 Neb. 133. 

43 C.J. p 1027 note 69. 

81. DC.—Corts V. District of Co¬ 
lumbia, 18 D.C. 277. 

38. Conn.—Willoughby v. City of 
New Haven, 197 A. 85, 123 Conn. 
446—^Keating v. New London, 133 
A. 586, 104 Conn. 628. 

33. D.C.—Free v. District of Colum¬ 
bia. 21 D.C. 608. 

34. Me.—Wells v. City of Augusta, 
196 A. 638, 135 Me. 314. 

43 C.J. p 1027 note 64. 

Written notice 

Some statutes exempt municipal¬ 
ities ffom liability for Injuries caus¬ 
ed by obstructions of snow or Ice, 
unless written notice of the exist¬ 
ence of the particular obstruction 
shall have been given to the prop¬ 
er ofiaicers at least twenty-four hours 
before the Injury.—Kullsh v. Cray, 
159 A. 831, 52 R.l. 212, 80 A.L.R. 
1166—43 C.J. p 1027 note 64 [dj. 

35. N.Y.—MacMullen v. Middletown, 
79 N.B. 863, 187 N.T. 37, 11 L.R.A., 
N.S., 391. 

43 C.J. p 1027 note 63. 

33. Wls.—^Mundell v. Milwaukee, 216 
N.W. 677, 191 Wls. 608. 

48 C.J. p 1027 note 66. 
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commissioner to remove snow and ice that have re¬ 
mained on a walk a specified number of hours, the 
municipality is not chargeable with notice of ac¬ 
cumulations of snow or ice until the expiration of 
the prescribed time after it has accumulated.^7 

§ 815. - Removal 

Where a municipal corporation has the duty of re¬ 
moving dangerous accumulations of Ice or snow from 
streets and sidewalks, It must perform such duty with¬ 
in a reasonable time after notice of the condition, but 
It l> not bound to keep streets and walks at all times 
absolutely free from snow and Ice and will not be liable 
until a reasonable time for removal has elapsed. 

Where a municipal corporation has the duty of 
removing dangerous accumulations of ice or snow 
from its streets and sidewalks, discussed supra §§ 
813, 814, it must perform such duty within a rea¬ 
sonable time after notice, actual or constructive, of 
the dangerous condition.38 However, the munici¬ 
pality is not bound to see that its streets and walks 
are at all times absolutely free from snow and icc,3® 
and will not be liable until a reasonable time to re¬ 
move such accumulations has elapsed,^0 what is 
reasonable being dependent on the circumstances of 
the particular case;^^ and it has been stated that 
negligence cannot be inferred from the fact that the 
street has for three months been rendered impassa¬ 
ble by snowdrifts.^* The municipality may also rely 
in the first instance for a reasonable time on resi¬ 
dents to attend to the walks adjacent to their prem¬ 
ises as required by ordinance,^* but such a require¬ 
ment docs not entirely relieve the municipality, 


which must either enforce the ordinance or do the 
work itself within a reasonable time.^^ 

The formation of ice may in some cases be such 
as to render it practically impossible to remove it, 
as where sudden cold following a rain or melting 
of snow causes a film of ice upon the way, in which 
case the municipality may wait for a change of 
temperature to remedy the condition, although 
there is also apparent authority to the contrary.^® 
Also it has been held that while the municipality, 
if it cannot remove the ice, should require house¬ 
holders, if the danger is great, to sprinkle ashes or 
sand, it is not responsible for their omission so to 
do.^^ A municipality is not liable for injury on an 
icy sidewalk where precautions taken by the ad¬ 
joining owner, as by spreading of sand, rendered 
the walk reasonably safe or would have constituted 
reasonable care if done by the city,^8 but the city 
is not relieved of liability if the precautions taken 
did not have such an effect.^* 

§ 816. Overhanging and Falling Objects 

A municipal corporation may have the duty to pro¬ 
tect the public from obstructions overhanging a public 
way and from structures and objects that may fall on 
or in the way. 

The duty of a municipal corporation to exercise 
reasonable care to maintain streets and sidewalks 
in a safe and passable condition for public use in¬ 
cludes the duty to protect the public from obstruc¬ 
tions overhanging the way and from structures and 
objects that may fall on or in the way.®® So a mu- 


37. Conn.—McAllister v. Bridgeport, 
46 A. 652, 72 Conn. 733. 

38. Ill.—^Hobbs V. City of Chicago, 
248 Ill App. 183—Hubbard v. City 
of Wood River. 244 Ill.App. 414. 

Pa.—^Hclscr v. Philadelphia Transp. 
Co.. 61 A.2d 716, 866 Pa. 866. 

Wash.—^Holland v. City of Auburn, 
207 P. 760, 161 Wash. 594. 

48 C.J. p 1027 note 68. 

39. Conn.—^Landolt v. Norwich, 87 
Conn. 615. 

Ill.—City of Calona v. Altfllllsch, 
245 Ill-App. 464. 

Ind.—^Ewald v. City of South Bend, 
12 N.B.2d 006. 104 Ind.App. 679— 
Michigan City v. Rudolph, 12 N.iB. 
2d 970, 104 Ind.App. 643. 

Iowa.—Wilson v. City of Clinton, 216 
N.W. 698, 204 Iowa 1183. 

Ky.—Pflester's Adm'r v. Jones, 163 
S.W.2d 804, 291 Ky. 161. 

N.T.—RoHton V. Third Ave. Transit 
Corp.. 63 N.Y.S.3a 688, 184 Mlac. 
253. 

N.C.—Love V. City of Asheville, 187 
S.Q. 662, 210 N.C. 476. 

4a Colo.—Swenson v. LaShell, 196 
P.2d 386, 118 Colo. 333. 


Conn.—Jonnes v. City of Norwich, 
140 A. 119, 107 Conn. 79. 

Iowa.—Wilson v. City of Clinton, 
216 N.W. 698, 204 Iowa 1183. 

Mo.—^Allcn V. Kansas City, App., 
64 S.W.2d 766. 

N.T.—Greenstein v. New York City, 
76 N.Y.S.3d 870, 273 App.Div. 869 
—Goldstein v. Dattelbaum, 15 N.Y. 
S.3d 1016, 268 App Div. 812—Stier- 
ly V. City of Buffalo, 15 N.Y.S.2d 
1000, 258 App.Div. 855—Casal v. 
City of New York, 76 N.Y.S.2d 118. 
190 Misc. 606, affirmed 85 N.Y.S. 
3d 914, 274 APP.DIV. 1034—Harper 
v. City of New York, 63 N.Y.S.2d 
418. 

Pa.—Beebe v. City of Philadelphia, 
167 A, 670. 312 Pa. 214—Hulings 
V. City of Pittsburgh, 28 A.2d 369. 
160 Pa.Super. 338. 

Tex.—City of Waco v. Diamond, 
Com.App., 65 S.W.2d 272. 

48 C.J. p 1027 note 70. 

Sleet storm 

City was under no legal duty to 
remedy slippery condition of side¬ 
walks until after sleet storm had 
ended.—^Walker v. Memorial Hospi¬ 
tal, 45 S.B.2d 898, 187 Va. 6. 

41. N.Y-—Crawford v. New York, 74 
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N.Y.S. 261, 68 App.Div. 107, affirmed 
66 N.E. 1106, 174 N.Y. 618. 

48 C.J. p 1028 note 71. 

42. Conn.—^Burr v. Plymouth, 48 
Conn. 460. 

43. Kan.—Fields v. City of Leaven¬ 
worth, 58 P.2d 1066, 144 Kan. 207. 

43 C.J. p 1028 note 73. 

44. Mo.—^Norton v. St. Louis, 11 
S.W. 242, 97 Mo. 537. 

43 aj. p 1028 note 74. 

45. Iowa.—^Burke v. Town of Law- 
ton, 223 N.W. 397, 207 Iowa 686. 

43 C.J. p 1028 note 76. 

46L W.Va.—^Boyland v. Parkersburg, 
90 S.E. 347, 78 W.Va. 749. 

43 C.J. p 1028 note 76. 

47. N.Y.—^Taylor v. Yonkers, 11 N. 
B. 642, 106 N.Y. 202. 59 AmR. 492 
—^Myers v. Beacon, 178 N.Y.S. 294, 
189 App.Div. 117. 

48. Conn.—^Wade v. City of Bridge¬ 
port. 146 A. 644, 109 Conn. 100. 

49. Conn.—^Kristiansen v. City of 
Danbury, 143 A. 850, 108 Conn. 563. 

5a Mass.—Whalen v. Worcester 
Electric Light Co., 29 N.E.2d 763, 
807 Mass. 169. 
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nicipality may be liable in damages to one injured 
by the falling of a pole or other object standing 
within the limits of the street where it knew, or 
might have known, by the exercise of reasonable 
diligence, of its dangerous condition, and took no 
steps to remove it, or to guard passers-by against 
it.®i This rule has been applied to billboards stand¬ 
ing in the street,to traffic signs,53 and, generally, 
to trees or limbs therefrom, as discussed infra § 
818. It has been held, however, that the mere fact 
that a child was injured by the fall of window 
screens which the occupant of adjoining premises 
had placed on the sidewalk, leaning against his 
building, and which had been left in that position 
each day for several months, did not show any lia¬ 
bility on the part of the municipality.®* It has also 
been held that a derrick which falls in the street, 
owing to insufficient support, and injures a traveler, 
is not a defect in or want of repair of the street 
within a statute making municipalities liable for 
such defect or want of repair.®® 

§ 817. -Structures or Projections over 

Street 

The duty of a municipal corporation to keep Its 
streets In safe condition requires It to take reasonab:e 
precautions against dangers from overhead as well as 
underfoot, and It may be liable for Injury to one struck 
by a structure or object negligently permitted to over¬ 
hang or project dangerously low Into a street. 

The duty of a municipal corporation to keep its 


streets in safe condition requires it to take reason¬ 
able precautions against dangers from overhead as 
well as underfoot.®® The danger and the unsafety 
may be as great, and the consequences as injurious, 
as in the case of a defect in, or obstruction upon, the 
surface of the street; and a municipality may be 
liable for injury to one struck by a structure or ob¬ 
ject negligently permitted to overhang or project 
dangerously low into a street,®^ such as a sign,®* 
electric light,®® telephone or electric wire®® or 
pole,®^ the limb of a tree, discussed infra § 818, 
or an overhead bridge or trestle;®® and the fact 
that a bridge is of sufficient height to allow ordi¬ 
nary carriages to pass under it does not per se dis¬ 
charge the municipality from liability to one in¬ 
jured while attempting to pass under it in a vehicle 
of unusual height.®® 

Falling objects. On the same principle munici¬ 
palities have been held liable for injuries occasioned 
by the fall of dangerous and insufficiently supported 
structures which have negligently been permitted to 
overhang a street,®* as in the case of falling signs,®® 
awnings or sheds,®® or a comice improperly fas¬ 
tened to a building abutting on the way,®? unless the 
fall of the structure was due solely to an act of 
God, such as an unprecedented wind.®® 

Qualifications of, and exceptions to, rule. It has 
been held in some cases that a municipality is not 
liable for injuries caused by structures or projec- 


Mlnn.—^Heldemann ▼. City of Sleepy 
Eye, 264 N.W. 212, 195 Minn. 611. 
Liability of abutting owners see In- 
Ara 5 865. 

City baU 

If city had constructive knowl¬ 
edge that metal beading on city 
hall had been in insecure position 
for many years, pedestrian struck by 
beading while using sidewalk would 
be entitled to recover from city on 
theory that defective condition of 
city hall was a nuisance.—Gibbons v. 
Fitzpatrick, 183 A. 643, 56 R.I. 89. 
51. Ill.—Scarpacl v. City of Chi¬ 
cago. 68 N.R2d 100, 829 Ill.App. 
484. 

Mich.—^Rufner v. Traverse City, 295 
N.W. 620, 296 Mich. 204. 

Okl.—Corpus Juris cited in City of 
Duncan v. Woods, 151 P.2d 923, 926, 
194 Okl. 371. 

43 aj. p 1029 note 82. 

62. Iowa.—Cason v. Ottumwa, 71 N. 

W. 192, 102 Iowa 99. 

43 C.J. p 1029 note 83. 

Billboards on private property see 
infra S 819. 

58. Ill.—Scarpacl v. City of Chica¬ 
go, 69 N.E.2d 100, 329 Ill.App. 434. 
64. Pa.—^McLo.ughlin v. Philadel¬ 
phia, 21 A. 764, 142 Pa 80. 


65. Mass.—Pratt v. Weymouth, 17 
N.E. 538. 147 Mass. 245, 9 Am.S. 

R. 691. 

Statutes imposing liability generally 
see supra S 783. 

68. Miss.—^Warren v. City of Tupelo, 
194 So. 293, 187 Miss. 816. 

S.C.—^Heath v. Town of Darllngrton, 
177 S.B. 894, 175 S.a 27. 

43 C.J. p 1029 note 88. 

67. Oa—City of Macon v. Stevens, 
166 S.E. 718, 42 GaApp. 419. 

Ill.—^Petrovlc V. City of Chicago, 261 
Ill.App. 542. 

S.C.—^Heath v. Town of Darlington, 
177 S.E. 894, 175 S.C. 27. 

Tex.—Corpus JUris cited in Sitas v. 
City of San Angelo, Civ.App., 177 

S. W.2d 85, 90, afllrmed 183 S.W. 
2d 417, 143 Tex. 154. 

43 C.J. p 1029 note 89. 

SS. Idaho.—Balllie v. Wallace, 185 
P. 850, 24 Idaho 706. 

S.C.—^Heath v. Town of Darlington, 
177 S.B. 894, 175 S.C. 27. 

Tex.—Sitas v. City of San Angelo, 
01v.App., 177 S.W.2d 85, affirmed 
183 S.W.2d 417, 143 Tex. 154. 

59. ni.—Schmidt v. Chicago, 107 
llLApp. 64. 
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GO. Del.—Colboum v. Wilmington, 
56 A 605, 20 Del. 443. 

43 C.J. p 1029 note 92. 

81. N.T.—^Fisher v. Mount Vernon, 
58 N.Y.S. 499, 41 App.Div. 293. 

82. Ohio.—^Tackee v. Village of Na¬ 
poleon, 21 N.E.2d 111, 135 Ohio St. 
344. 

43 C.J. p 1029 note 95. 

83. N.T.—Sewell v. Cohoes, 76 N.T. 
45, 31 Am.R. 418. 

84. N.T.—Melzroth v. New Tork, 
150 N.E. 619, 241 N.T. 470. 

43 aj. p 1029 note 97. 

85. N.T.—Leary v. Yonkers, 88 N. 
Y.S. 829, 95 App.Diy. 126. 

Okl.—Purcell v. Stubblefleld, 139 P. 
290, 41 Okl. 662, 61 L.R.A,N.S., 
1077. 

88. N.Y.—Metzroth v. New York,. 

160 N.E. 619, 241 N.Y. 470. 

43 CJ. p 1029 note 99. 

87. Ind.—Grove v. FL Wayne, 46. 

Ind. 429, 15 Am.R. 262. 

48 C.J. p 1029 note 1. 

68L Okl.—Purcell v. Stubblefield, 189> 
P. 290, 41 Okl. 662, 51 L.R.A,N.S., 
1077. 

48 C.J. p 1029 note 8. 
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tions over a street if the danger was not reasonably 
to be apprehended and such structures were in com¬ 
mon use.®® Moreover, liability in such cases can 
arise only when the notice of the danger has actu¬ 
ally come to the servants of the corporation, or may 
be imputed to them while in the ordinary exercise 
of their duty.^® Under a statute making municipal 
corporations liable for injuries caused by defects 
in or want of repair of streets, it has been held that 
anything projecting over a sidewalk from a build¬ 
ing, but not connected with the street or sidewalk 
and high enough not to interfere with passage un¬ 
derneath, however insecure and dangerous it may 
be, is not a defect or want of repair,^i while a pro¬ 
jection, if supported by posts erected upon the side¬ 
walk, is such a defect, and for an injury caused by 
its fall the municipality will be liable.^® It has also 
been held that a municipality is not liable under such 
a statute for the death of a person who raised his 
arm and touched an electrically charged guy wire 
attached to a telephone pole standing at the edge 
of the street.^® 


§ 818 

§ 818. -Overhanging or Falling Trees or 

Limbs 

A municipal corporation may be required to use rea¬ 
sonable diligence to prevent Injury to persons and prop¬ 
erly from overhanging or falling trees along Its side¬ 
walks and ways. 

A municipal corporation may be required to use 
reasonable diligence to prevent injury to peisons 
and property from overhanging or falling trees 
along its sidewalks and ways.^^ So a municipality 
has been held liable for injuries to a person who 
comes in contact with the limb of a tree negligently 
allowed to overhang a street so low as to consti¬ 
tute a danger to travelers thereon.^® A municipal¬ 
ity may also be liable, as a general rule, for injuries 
caused to travelers by the fall of a tree or a limb 
therefrom,^® provided the municipality had actual 
or constructive notice of the defect,^^ and the fall 
could reasonably have been anticipated,^® as where 
the fall resulted from the decayed or rotted condi¬ 
tion of the tree or from usual and ordinary winds.^® 
A municipality has been held not liable, on the 
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69. Tenn.—Gorpua JturlB dted 1 b 
C ity of Knoxville v. Hargis, 198 
S.W.2d 555. 658, 184 Tenn. 262. 

43 C.J. p 1030 note 4. 

Bay wiAdow projecting over side¬ 
walk from third floor of building 
held not a statutory nuisance, where 
window was twelve feet above side¬ 
walk and did not extend to an un¬ 
reasonable distance into street.— 
Palmer v. Edgorly, 181 A. 125, 87 N. 
H. 391. reheard 181 A. 419, 87 N.H. 
391. 

m Tenn.—Oorpus Juris cited In 
City of Knoxville v. Hargis, 198 S. 
W.2d 655, 658, 184 Tenn. 262. 
Tex.—City of San Angelo v. Sitas. 

183 S.W.2d 417, 143 Tex. 154. 

43 C.J, p 1030 note 6. 

71. Conn.—Hcwlson v. New Haven, 
84 Conn. 136, 91 Am.D. 718. 

43 C.J. p 1030 note 7. 

72. Mass.—Jones v. Boston, 104 
Mass. 76, 6 Am.R. 194. 

43 C.J. p 1030 note 8. 

78. Mass.—O'Donnell v. North At¬ 
tleborough, 111 N.B. 374, 222 Mass. 
591. 

74L Kan.—Turner v. City of Wichita, 
33 P.2d 335. 139 Kan. 775. 

Mass.—Jones v. Town of Great Bar¬ 
rington, 168 N.B. 779, 269 Mass- 
202 . 

N.T.—Tagg V. City of Dockport, 288 
N.T.S. 662, 228 App.Div. 819, af¬ 
firmed 178 N.B. 876, 264 N.Y. 682. 
ObUgafcloii as landowner 

Where nuisance consisting of de¬ 
cayed public shade tree exists in 
public highway, municipality with 
notice is not relieved of obligation 
as landowner, although control of 
trees is in tree warden.—Jones v. 


Inhabitants of Town of Great Bar¬ 
rington, 174 N.E. 118, 278 Mass. 483. 

75. Ky.—Louisville v. Michels. 71 S 
W. 611, 114 Ky. 651, 24 Ky.L. 1875. 

43 C.J. p 1030 note 10. 

76. Ala.—Corpus Juris cited in 
City of Montgomery v. Quinn, 19 
So.2d 529, 635, 246 Ala. 154—Cor. 
pus Juris dted in City of Birming¬ 
ham V. Coe, 20 So.2d 110, 112, 81 
Ala.App. 668. certiorari demed 20 
So.2d 113, 246 Ala. 231. 

Ill.—Reulo V. City of Chicago, 268 
I11.APP. 266. 

Iowa.—Corpus Juris dted in Wright 
V. Atlantic & Pacific Tea Co., 246 
N.W. 846, 848, 216 Iowa 665. 

Kan.—Turner v. City of Wichita, 83 
P.2d 336, 139 Kan. 775. 

La.—^Hart v. Town of Lake Provi¬ 
dence, 6 La.App. 294. 

Mass.—Jones v. Town of Great Bar¬ 
rington, 168 N.B. 779, 269 Mass. 
202 . 

Miss.—Corpus Juris dted in Warren 
V. City of Tupelo, 194 So. 293, 295, 
187 Miss. 816. 

43 C.J. p 1030 note 11. 

Wliere a dty has assumed control 
and has sought to discharge the duty 
of making safe the adjacent and 
overhanging trees along its side¬ 
walks and ways, it is not engaged in 
a governmental function relieving it 
from liability for injury sustained 
from a falling tree.—City of Mont¬ 
gomery V. Quinn, 19 So.2d 629, 246 
Ala. 164. 

77. AUl—C ity of Montgomery v. 
Quinn, supra. 

Kan.—Turner v. City of Wichita, 67 
P.2d 79, 143 Kan. 808—Turner v. 
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City of Wichita, 33 P.2d 835, 139 
Kan. 775. 

N.C.—Jones v. Greensboro, 82 S.B. 
675, 124 N.C. 310. 

Necessity of notice generally see in¬ 
fra S9 824-834. 

XTegleot to remove tree 
City ordinarily is not liable to per¬ 
son, injured when struck by falling 
branch of tree standing in parking, 
for neglect to remove tree after no¬ 
tice and examination thereof, un¬ 
less some defect in tree was discov¬ 
ered or reasonably discoverable, or 
reason found why tree should be re¬ 
moved for public safety.—Swope v. 
City of Wichita, 41 P.2d 987, 141 
ICan. 888. 

78. Miss.—Warren v. City of Tupelo, 
194 So. 293, 187 Miss. 816. 

I Xhspection 

A municipality need not have a 
regrular or continued Inspection of 
trees which are allowed to remain to 
beautify streets, and for comfort of 
pedestriaiis and enjoyment of fee 
owner.—Warren v. City of Tupelo, 
supra. 

79. Kan.—^Turner v. City of Wichita, 
67 P.2d 79, 143 Kan. 808. 

unusual wind 

Where high and more or less un¬ 
usual wind is blowing and it is ob¬ 
vious to traveler of ordinary Intelli¬ 
gence that limbs and branches from 
trees may be thrown down, city is 
not liable for injuries unless condi¬ 
tion of tree, limbs, or branches is so 
patently bad and has existed for so 
long that permitting them to remain 
I is equivalent to utter disregard of 
I traveler's safety.—Turner v. City of 
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other hand, where a falling limb overhung the side¬ 
walk from a tree not growing in the street, but on 
adjoining private premises.®® A municipal corpora¬ 
tion having notice that the owner of a tree abutting 
on a street intended to remove it had the right to 
assume that proper care would be used to prevent 
injury to travelers on the street, and may not be 
held liable for negligence in failing to take steps to 
prevent the injury.®^ In some jurisdictions where 
the duties of municipalities in respect of streets are 
regarded as governmental, and the municipal lia¬ 
bility for defects arises solely from the express pro¬ 
visions of statute, it has been held that no liability 
arises for injuries caused by falling limbs.®® It has 
also been held that a city is not liable for negli¬ 
gence of its employees while removing a rotten 
limb of a tree overhanging a sidewalk since the 
employees were engaged in the performanc of a 
governmental function.®® 

Injury to adjacent property. Where a tree bor¬ 
dering on a public street or highway falls on an ad¬ 
jacent dwelling, the liability of the municipality for 
failure to remove the decayed tree rests on facts 
showing that the maintenance of the tree constitut¬ 
ed a nuisance to theradjoining landowner,®^ and re¬ 
covery of damages may not be predicated on the 
municipality’s negligent failure to keep the public 
way in repair,®® The failure to remove a decayed 
tree does not constitute negligence in the absence of 
a showing that the decay was visible.®® 
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§ 819. -Buildings or Other Structures 

Adjacent to Street 

In tome Jurisdictions, but not In others, a munic¬ 
ipal corporation may be liable for Injuries to a traveler 
on the street caused by the fall of a structure adjacent 
to a street but wholly on private property. 

In some jurisdictions it has been held that no mu¬ 
nicipal liability arises for injuries to a traveler on 
the street caused by the fall of a structure wholly 
on private property.®^ In other jurisdictions, how¬ 
ever, it is held that whenever a structure,®® as, for 
example, a billboard,®® fence,®® or wall of a build¬ 
ing left standing after a fire,®^ exists on private 
premises* on thd side of a street in so unsafe a con¬ 
dition as to endanger the safety of travelers there¬ 
on, it is the duty of the municipality to remove it; 
and for failure to do so, it will be liable for inju¬ 
ries caused thereby. The municipality will not be 
liable, however, for injury to a person not on the 
street at the time the structure fell.®® Also it has 
been held that no action can be maintained for in¬ 
juries due to the fall of a dangerous wall left stand¬ 
ing after a fire at a point remote from the street.®® 

In any event there will be no liability where the 
danger was not obvious and the municipality had no 
notice thereof,®^ or where the collapse of the build¬ 
ing did not result from its dilapidated condition but 
rather from the acts of the persons injured.®® If a 
wall was firm and solid, and was thrown down by 
a tempest or other act of God, the municipality will 
not be liable for an injury caused thereby.®® Where 
the duty of examining and renK)ving dangerous 
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Wichita, supra—Turner v. City of 
Wichita, 88 P.2d 885, 139 Kan. 776. 

80. Mass.—^Andresen v. Lexington, 
184 N.B. 397, 240 Mass. 617, 21 A. 
L.R. 1561. 

W.Va.—Toler v, City of Charleston, 
174 S.E. 891, 116 W.Va. 191. 

81. Iowa.—^Armstrong v. Waffle, 236 
N.W. 607, 212 Iowa 335. 

88. Conn.—Dyer v. Danbury, 81 A. 
958, 86 Conn. 128, 89 L.R.A,N.S., 
405, Ann.Ca8.1913A 784. 

43 C.J. p 1030 note 18. 

88. Me.—Bouchard v. City of Au¬ 
burn, 179 A 718, 183 Me. 489. 

84L Mass.—Jones v. Inhabitants of 
Town of Great Barrington, 174 N. 
B. 118, 273 Mass. 483. 

Public duties 

Municipality is not relieved from 
liability for nuisance In .highway 
consisting of decayed trees because 
duties with reference to shade trees 
are public.—Jones v. Inhabitants of 
Town of Great Barrington, supra. 

86. Mass.—Jones v. Inhabitants of 
Town of Great Barrlngtou, supra. 


86L Mass.—Cody v. City of North 
Adams, 164 N.B. 83, 265 Mass. 66 

87. Mich.—Temby v. Ishpeming, 108 
N.W. 1114, 146 Mich. 20. 

48 C.J. p 1030 note 19. 

88. Okl.—City of Duncan v. Woods, 
151 r2d 923, 194 Okl. 871. 

Va.—Burson v. City of Bristol, 10 
S.B.3d 641, 176 Va. 63. 

43 C.J. p 1031 note 20. 

88. Neb.—Gilbert v. Welch Restau¬ 
rant Co., 240 N.W. 313, 122 Neb. 
312. 

43 C.J. p 1031 note 21. 
sa S.C.—Caston v. Rock Hill, 92 S. 
B. 191, 107 SX3. 124. 

91. Ga.—^Parker v. Macon, 89 Ga. 
725. 99 Am.D. 486. 

Mo.—Grogan v. Broadway Pdy. Co., 
87 Mo. 321. 

92. Oa.—Corpus 8 * 11 x 18 dted In 

Head v. City Council of Augusta. 
169 S.B. 48, 46 Ga.App. 706. 

43 C.J. p 1031 note 24, 

93. N.T.—Cain v. Syracuse, 96 N.Y. 

88 . 

94. Ill.—Coffin V. City of Chicago. 
254 I11.APP. 29. 


Va.—City of Norfolk v. Travis, 140 
S.B. 641, 149 Va. 528, 66 A.L.R. 
214. 

43 C.J. p 1031 note 26. 

Notice of defects or obstructions 
generally see infra S9 824-834. 
Actual uotioe not essential 
Okl.—City of Duncan v. Woods, 161 
P.2d 923, 194 Okl. 371. 

Xnspeotion 

City officers need not inspect struc¬ 
tures erected on land adjacent to 
streets and alleys to ascertain dan¬ 
ger to travelers.—Durst v. Waroham, 
297 P. 676, 133 Kan. 785. 

Statutory notice not reguired 
Defective billboard atop building 
was held not dofect in street or side¬ 
walk within statutes requiring notice 
to city as condition precedent to 
liability.—Gilbert v. Welch Restau¬ 
rant Co., 240 N.W. 313, 122 Nob. 812. 

95. Ill.—Trust Co. of Chicago v. 
City of Chicago, 13 N.B.2d 212, 293 
IlLApp. 636. 

96. Ohio.—Oak Harbor v. Kallagher,. 
39 N.B. 144, 62 Ohio St. 183. 

48 C.J. p 1031 note 27. 
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buildings and structures is vested in the depart¬ 
ment of buildings and the officers and agents there¬ 
of are not the agents of the city, the city is not lia¬ 
ble for their failure to remove such a structure.*^ 
So it has been held that, where an ordinance au¬ 
thorizes the commissioner of public works to notify 
the owner of a building to take it down after its de¬ 
struction by fire, or demolish it if dangerous, the 
commissioner’s failure to give such notice did not 
render the municipality liable where the building 
was in course of demolition when it fell* and caused 
the injury complained of.98 

Material fatting from adjoining structures. The 
rule making the municipalities liable for injury 
caused by the fall of structures overhanging or pro¬ 
jecting into the street, discussed supra § 817, has 
also been applied to objects or material falling or 
thrown from a building adjoining the street,pro¬ 
vided the municipality had notice of the danger.^ 

§ 820. Objects Frightening Animals 

Generally an object calculated to frighten horses, 
negligently permitted to remain In a public street. Is 
such an obstruction as makes a municipal corporation 
liable In case of an accident happening In consequence 
thereef. 

In a few jurisdictions it has been held that an 
object in the street with which a traveler does not 
come in collision or contact, and which is not an ac¬ 
tual obstruction in the way of travel, is not a defect 
merely because it is of a nature to cause a horse to 
take fright, in consequence of which he escapes from 
the control of his driver and causes damage,^ and 
that it is immaterial that the object which fright¬ 
ened the horse was one which would have been an 
obstruction if the animal had come in contact there- 
with.3 According to numerous other decisions, 
however, an object calculated to frighten horses, 
negligently permitted to remain in a public street, is 
such an obstruction as makes a municipality liable 
in case of an accident happening in consequence 


thereof,^ even though it is so far from the traveled 
path as to avoid all danger of collision.® In order 
to render the corporation liable in such cases, how¬ 
ever, it must appear that the object or obstruction 
was one naturally calculated to frighten horses of 
ordinary gentleness, and that the horse frightened 
was of such a character.® 

The liability of a municipality for permitting ob¬ 
jects which are naturally calculated to frighten 
horses to remain within the limits of a highway 
arises out of the fact that such objects are permit¬ 
ted to be unlawfully there.^ There must be some 
act of negligence on the part of the municipality,® 
and neither the rightful use of a highway, which is 
itself in reasonably safe and fit condition,® nor the 
misconduct of persons upon it, although such mis¬ 
conduct may amount to a public nuisance,^® will of 
itself render a municipality liable for injuries caused 
by a horse taking fright Where a municipality in¬ 
vites property owners to deposit refuse in the street 
temporarily for removal by the authorities, the fact 
that the refuse is placed in such a shape as to fright¬ 
en a horse and injure an occupant of the vehicle 
will not impose any liability on the municipality un¬ 
less it is otherwise negligent.^! So, where a horse 
was frightened, not by the appearance of a pile of 
wood, but by the sudden slipping down of a stick 
from the pile, the municipality was held not liable, 
the municipal authorities not being bound to antici¬ 
pate or provide against such an event 

Steam rollers and other road implements. Since 
a municipality may lawfully use a steam roller for 
the purpose of constructing or repairing its streets, 
it is not liable, in the absence of negligence in its 
management, for damages caused by a horse be¬ 
coming frightened thereat and in some jurisdic¬ 
tions the exemption from liability is placed on the 
ground that a municipality in constructing and im¬ 
proving its streets acts in a governmental capaci- 
ty.i4 Where, however, there is negligence in the 


97. N.T.—Connors v. New York, 11 
Hun 489. 

98. La.—^Marshall v. Louisville 

State Rice Milling Co., 81 So. 331^ 
144 La. 828. 

99. N.Y.—^Elepper v. Seymour House 
Corporation of Ogdensburg, 168 N. 
H. -39, 246 N.Y. 85, 62 A.Llt, 955. 

43 C.J. p 1081 note 31. 

1. Iowa.—Holmqulst v. C. L. Gray 
Constr. Co., 151 N.W. .828, 169 Iowa 
502. 

43 C.J. p 1031 note 82. 

a. S.C.—Dunn v. Barnwell, 21 S.B. 

316, 48 S.C. 398. 49 Am.S.R. 848. 

48 C.J. p 1031 note 34. 


Proximate cause of Injury see In¬ 
fra S 843. 

3. Colo.—^Boulder T. Stewardson, 189 
r. 1. 67 Colo. 682. 

Mass.—Cook v. Charlestown, 98 

Maas. 80. 

^ Mo.—^Hoover v. Fulton, 163 S.W. 
292, 177 MoA.pp. 95. 

43 C. J. p 1031 note 36. 

5u Iowa.—SYazee v. Cedar Rapids, 
131 N.W. 33, 161 Iowa 261. 

43 C.J. p 1082 note 37. 

6. Colo,—^Boulder v. Stewardson, 189 
P. 1, 67 Colo. 582. 

43 C.J. p 1032 note 38. 

7. Wls.—Calrncross v. Pewaukee, 47 
N.W. 13. 78 Wls. 66, 10 L.R.A. 478. 

43 C.J. p 1032 note 39. 
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8. Ga.—^Rome ▼. Suddeth, 42 S.E. 
1032, 116 Ga. 649. 

9 . Me.—^Davls v. Bangor, 42 Me. 522. 
43 C.J. p 1032 note 41. 

la N.H.—Ray v. Manchester, 46 N. 
H. 59, 88 Am.D. 192. 

11. N.Y.—^Lyman v. Potsdam, 127 
N.B. 312, 228 N.Y. 398. 

18. N.Y.—^HolEart v. West Turin, 72 
N.B. 1143, 180 N.Y. 516. 

13. N.Y.—^Mullen v. Glens Falls, 42 
N.T.S. 113, 11 App.Dlv. 276. 

43 C.J. p 1032 note 46. 

14. Ky.—^Danville v. Fox, 184 S.W. 
883, 142 Ky. 476, 82 L.R.A.,N.S., 
636. 
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management of the roller or road machine,or in 
unnecessarily allowing it to remain in the street 
when not in use^® or after the work is finished and 
the use of the roller has ceased,the municipality 
will be liable. So, where a steam roller was left un¬ 
attended on the street, with the safety valve set so 
that the steam would blow off at a certain pressure, 
the municipality was held liable for injury to the 
driver of horses which were frightened at the noise 
and ran away.^® It has been held, however, that 
no liability will be incurred by temporarily leaving 
a roller properly guarded in some appropriate place 
in the street.^® 

The municipality should give reasonable notice to 
the traveling public of the presence of such an ob¬ 
struction but a view of it in time to avoid it 
without injury amounts to notice-^i 
Buildififf materials. The rule exempting a mu¬ 
nicipality from liability in the case of steam rollers 
lawfully used in the streets applies to injuries 
caused by a horse becoming frightened at building 
materials properly and temporarily placed upon a 
portion of the street, whether by the city or an 
owner.22 It has been held, however, that, where 
a pile of stones to be used in repairing a street was 
left outside the traveled way, when they could have 
been conveniently placed where they could not be 
seen by a horse in the street, the municipality was 
liable.28 

§ 821. Embankments, Excavations, and 
Openings in Street 

a. Embankments 

b. Excavations 

c. Openings 

a. Embankments 

A municipal corporation Is liable for personal Injuries 
caused by Its failure to erect guards or railings to prevent 

16. N.Y.—Mullen v. Glens Falls, 42 
N.T.S. 113, 11 App.Div. 275—Paine 
V. Rochester, 14 N.Y.S. 180. 

16. Tex.—^Weatherford v. 

Civ.App., 47 S.W. 34. 

43 O.J. p 1032 note 49. 

17. IlL—Elgin v. Thompson, 98 Ill. 

App. 358. 

18: N.J.—Oleslewicz v. Camden, 126 
A. 817, 100 N.J.Law 336. 

19. Ill.—Elgin v. Thompson, 98 Ill. 

App. 368. 

90: U.S.—^District of Columbia v. 

Moulton, App.D.C., 21 S.Ct 840, 

182 U.S. 576, 45 L.Ed. 1237. 

Me.—Lane v. Lewiston, 39 A. 999, 91 
Me. 292. 

9L U.S.—^District of Columbia v. 


accidental driving or falling over a high and steep em¬ 
bankment created by It In Improving a street. 

Where a municipal corporation in constructing, 
grading, or improving a street leaves a high and 
steep embankment in the street, it is liable for per¬ 
sonal injuries caused by its failure to erect guards 
or railings to prevent accidental driving or falling 
over such embankment.24 The negligence consists, 
not in the plan of the work or the manner in which 
it is done, but in the failure to provide suitable pro¬ 
tection against accident after the work is complet- 
ed.2® So where, owing to the existence of embank¬ 
ments, reasonable care requires the maintenance of 
railings or other suitable barriers to prevent per¬ 
sons from falling off a sidewalk, a municipality will 
be liable for failure to perform its duty in this re- 
spect.2® A municipality constructing a street and 
embankment must keep them in a reasonably safe 
condition,^? and, if necessary, change the level of 
the embankment and if it negligently fails to do 
so it will be liable for resulting injuries.29 

Statutory liability. In some jurisdictions liability 
is imposed by express provisions of statute for 
damages to persons traveling along dangerous em¬ 
bankments.®® 

b. Excavations 

(1) In general 

(2) Sufficiency of barriers, guards, or 

lights 

(1) In General 

A municipal corporation has a duty to guard a danger¬ 
ous excavation In a street by the use of barriers, lights, 
and other devices, and when It falls to do so It Is liable 
to anyone who falls therein, while In the exercise of or¬ 
dinary care. 

A municipal corporation has the duty to guard 
an excavation in a street, which otherwise would 

City of Phoenix v. Mayfield, 20 P. 
2d 296, 299, 41 Ariz. 537. 

43 C.J. p 1033 nolo 61. 

26. Minn.—Watson v. Duluth. 151 N. 
W. 143, 128 Minn. 446. 

43 C.J. p 1033 note 62. 

27. N.C.—^Bell V. Greensboro, 86 S. 
E. 1041. 170 N.a 179. 

Falxnre to restore embankment 

along street for protection of podos- 
tnans constitutes mgllgonce.—Sil- 
verthom v. City of Chester, 146 S. 
E. 614, 106 W.Va. 613. 

2a N.C.—^Hell V. Greensboro, 86 S. 
B. 1041, 170 N.a 179. 

29. N.C.—^Bell V. Greensboro, supra. 
43 C.J. p 1033 note 66. 

30. N.H.—^Leslie v. Keene, 101 A. 
661, 78 N.H. 607. 

43 C.J. p 1033 note 67. 


Lowery, 


Moulton, App D.C., 21 S.Ct. 840, 
182 U.S. 576, 46 L.Ed. 1237. 

Me.—^Lane v. Lewiston, 39 A. 999, 
91 Me. 292. 

22. N.Y.—McCord ▼. Ossining, 10 N. 
Y.St. 407, affirmed 28 N.E. 1151, 
118 N.Y. 686. 

Wis.—^Loberg v. Amlierst, 58 N.W. 
1048, 87 Wis. 634, 41 Am.S.R. 69. 

23. Tex.—^Patterson v. Austin, 89 S. 
W. 976, 15 Tex.Clv.App. 201. 

24. Ala.—City of Birmingham v. 
Young, 22 So.2d 169. 246 Ala. 650. 

43 C.J. P 1033 note 60. 

Precautions against defects and ob¬ 
structions generally see infra S5 
835-838. 

25. Arls.—Corpus gnzls cited la 
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be a constant peril to travelers,by the use of bar¬ 
riers, lights, and other devices on such excava- 
tion.32 Hence, when a municipality negligently per¬ 
mits an excavation to remain in its streets, unguard¬ 
ed by barriers, lights, or other devices to warn trav¬ 
elers, it is liable to anyone who falls therein, while 
in the exercise of ordinary care ;33 and this rule ap¬ 
plies whether the excavation was made by the mu¬ 
nicipality or a third person,®^ provided the munici¬ 
pality had notice of the danger, as discussed infra 
§§ 824-334. So a municipality is under a duty to 
maintain guard rails over a culvert constructed by 
the county, but forming a part of the city street.35 
Temporary excavations in a street to do necessary 
work, if properly done, do not constitute negligence 
on the part of the municipality.®® However, if the 
excavation in the street is such that a reasonably 
prudent person would not permit it to continue be¬ 
cause it is likely to produce injury, the municipality 
is liable for the injury caused thereby.®^ 

Dangers outside traveled way. As a general rule 
a municipality need not put up barriers to mark the 
limits of the traveled portion of the street®® unless 
there is an excavation so near the traveled part as 
to make such part dangerous to pass over.®® Thus 
it has been held that, where a sidewalk, sufficiently 
guarded by side railings, was built across a ravine 


in the street, leaving an open space between the 
walk and the traveled way, the municipality was not 
liable for the death of a boy by drowning in a hole 
which had been dug in the open space by some un¬ 
authorized person.**® 

Laying culverts, sewers, or conduits. A munici¬ 
pality has a right to make such excavations in its 
streets from time to time as, in its own judgment, 
may be necessary and proper to lay down culverts, 
sewers, and such other underground conduits as the 
business, health, convenience, and comfort of the 
citizens may require,®^ but if in so doing a street 
or sidewalk, originally safe, is rendered unsafe the 
municipality is chargeable with negligence.**® The 
negligence consists, not in the plan of the work or 
the material used, but the failure to exercise skill 
and care in the performance of the work.^® Fur¬ 
thermore, in making such excavations, the munici¬ 
pality must use all reasonable care, and take every 
reasonable precaution, to prevent injuries to trav¬ 
elers along the streets,^^ as by placing lights or 
erecting barricades at the place of danger.^® If a 
person in the exercise of ordinary care is injured 
through the neglect of such reasonable precautions, 
an action will lie against the municipality for such 
injury^® and the municipality cannot evade liability 
by delegating such duty to others.^^ 


81. Ala.—Clt7 of Blrminsham v. 
Whitfield. 197 So. 666. 29 Ala.App. 
454. 

Tex.—City of Terrell v. Howard. Civ, 
App., 86 S.W.2d 288. error granted. 
Hatnxai or artlflolal ditoh 
Duty of city to exercise ordinary 
care to maintain streets and side¬ 
walks in reasonably safe condition, 
as applied to ditch In street, was of 
equal force, regardless whether ditch 
was part of natural waterway or was 
construction prepared by city.—City 
of Terrell v. Howard, supra. 

82. Ala.—City of Birmingham v. 
Whitfield. 197 So. 666. 29 Ala.App. 
464. 

N.C.—Tinsley v. City of Winston- 
Salem, 135 S.E. 610, 192 N.C. 697. 
Barriers, guards, lights, or signals 
as to defects generally see infra S 
838. 

83. Ala.—City of Birmingham v. 
Toung, 22 So.2d 169, 246 Ala. 660. 

La.—^W eil V. City of Alexandria, 7 
Lia.App. 387. 

Pa.—^Berberlck v. City of Pittsburgh, 
Com.Pl., 91 Plttsb.Leg.J. 671. 

48 C.J. p 1033 note 69. 

TFnobservaUe exoavatloa 

Abandoned excavation near side¬ 
walk covered with planks and dirt 
shortly after being dug, later over¬ 
grown with grass and unobservable 
for several years, was not public nui¬ 


sance, so as to render town liable 
for plaintllTs Injuries from falling 
in hole.—^Dow v. Town of D’Lo. 152 
So. 474, 169 Miss. 240. 

84. Ala.—City of Birmingham v. 
Whitfield, 197 So. 666, 29 Ala.App. 
464. 

Mich.—^Booneville v. Alpena, 122 N. 

W. 618, 158 Mich. 279. 

43 C.J. p 1033 note 69. 

Municipality's duty as to acts done 
under license or permit see supra 
5 799. 

Negligence not shown 
Mont.—^Muring v. City of Billings, 
142 P.2d 361, 115 Mont. 249. 

35. Ohio.—Sidney v. Schmidt, 14 
Ohio Cir.Ct..N.S., 417, 88 Ohio Clr. 
Ct. 128. 

36. Tex.—City of Houston v. Cun- 
difC; Clv.App., 191 S.W.2d 133, re¬ 
fused no reversible error. 

37. Tex.—City of Houston v. Cun- 
dilf. supra. 

3a Utah.—^Herndon v. Salt Lake 
City. 95 P. 646, 34 Utah 66, 131 Am. 
S.R. 827. 

39. Utah.—^Herndon v. Salt Lake 
City, supra. 

43 C.J. P 1084 note 76. 

4a Wis.—Goelts V. Ashland, 44 N. 
W. 770, 76 Wis. dlZ. 

41. Ky.-^lty of Hazard v. Scruggs, 
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211 S.W.2d 683, 307 Ky. 616— 
GtUnes’ Adm'x v. City of Bowling 
Green, 32 S.W.2d 848, 236 Ky. 800. 

43 C.J. p 1034 note 81. 

Negligence in construction of sewers 
generally see infra S 876. 

4a Ind.—City of Terre Haute v. 
Myers, 24 NE.2d 698, 216 Ind. 349 
—Town of Remington v. Hesler, 41 
N.B.8d 667, 111 Ind.App. 404. 

4a Ind.—Town of Remington v. 
Heeler, supra. 

44. Ky.—City of Hkzard v. Scruggs, 
211 S.W.2d 683, 307 Ky. 516— 
Gaines' Adm'v v. City of Bowling 
Green, 82 S.W.2d 848, 236 Ky. 800. 

43 C.J. p 1034 note 81. 

45. Ky.—City of Hhzard v. Scruggs, 
211 S.W.2d 683, 807 Ky. 616— 
Gaines' Adm’x v. City of Bowling 
Green. 82 S.W.2d 348, 285 Ky. 800. 

Mkss.—Sullivan v. Inhabitants of 
Town of Saugus, 26 N.E.2d 186, 805 
Mass. 127. 

43 C.J. p 1036 note 82. 

4a Ky.—City of Hazard v. Scruggs, 
211 S.W.2d 683, 807 Ky. 516. 

Mo.—^Bean v. City of Moberly, 169 S. 
W.2d 393, 850 Mo. 976. 

43 C.J. p 1036 note 84. 

47. Neb.—^Armstrong v. Auburn, 122 
N.W. 43, 84 Neb. 842. 

43 CJ. p 1035 note 8a 
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(2) Sufficiency of Barriers, Guards, or 
Lights 

Tho precautions taken to prevent Injury from excava¬ 
tions, whether by lights, barriers, coverings, or other 
devices, must be sufficient to give reasonable warning of 
the danger, depending on the particular conditions exist¬ 
ing at the place of danger. 

The precautions taken to prevent injury from ex¬ 
cavations, whether by lights, barriers, coverings, or 
other devices, must be sufficient to give reasonable 
warning of the danger.'*^ The sufficiency of the 
precautions taken depends on the particular condi¬ 
tions existing at the place of danger,reasonable 
care on the part of the municipality being all that 
is required.®® A barrier need not be one which chil¬ 
dren cannot climb over or go through,®! nor are 
guards necessary to prevent passage along the side 
of an excavation, if the excavation itself is suffi¬ 
ciently guarded or lighted.®^ So, where an exca¬ 
vation is plainly visible, the municipality is not 
bound to place a guard or signal there in the day¬ 
time;®® and it is not ordinarily necessary to guard 
an excavation by both barriers and lights.®^ It has 
been held, however, that the duty to use reasonable 
care to keep the streets in a safe condition not only 
for ordinary travel, but also for persons laboring 
under physical infirmities, as discussed supra § 804, 
may require an excavation to be guarded by barri¬ 
ers as well as by lights when the municipality may 
reasonably anticipate the use of the street by a blind 
person,®® 


Removal of light or barrier. If sufficient lights 
or barriers are placed at an excavation, and, with¬ 
out the knowledge or fault of the municipality, they 
are removed, displaced, or rendered ineffective, the 
municipality will not be liable for injuries to per¬ 
sons falling into the excavation;®® but if the munici¬ 
pality is negligent in allowing the guards to be re¬ 
moved,®^ or in failing to replace those which have 
been removed,®® it may be liable. 

e, Openings 

Liability of a municipal corporation for an Injury sus¬ 
tained by a pedestrian, who falls Into an opening In a 
street or sidewalk, depends on whether there was negli¬ 
gence In constructing or maintaining such opening. 

An opening in a street or sidewalk such as an 
area way, coalhole, elevation shaft, or manhole, 
properly constructed and covered, is not a nuisance 
per se,®® but is a lawful use of the street, and 
consistent with the easement of the public to travel 
over it.®® Liability of a municipality for an injury 
sustained by a pedestrian, who falls into such an 
opening, depends therefore on whether there was 
negligence in constructing or maintaining it.®! jf 
such openings are left uncovered and unprotected, 
or the covers thereof are defective or improperly se¬ 
cured or adjusted, and such defective condition is 
permitted to exist or continue through the negli¬ 
gence of the municipality, it will be liable for re¬ 
sulting injury to a traveler exercising ordinary 
care.®2 


48L Mass.—Sullivan v. Town of Sau¬ 
gus, 26 N.E].2d 186, 806 MflUBs. 127. 
43 C.J. p 1036 note 89. 

Sufficiency of barriers, etc., to guard 
defects and obstrucUons generally 
see infra S 838. 

40. N.T.—Coe v. City of New York, 
266 N.Y.S. 10, 238 App.Div. 463. 

43 C.J. P 1035 note 89. 

Barrier, coveriiig, or guards lield liu 
BuffloleiLt 

N.M.—Aland V. Gordon, 2 P.2d 117, 
36 N.M. 502. 

43 CJ. P 1086 note 89 [f]. 

Sxcavatloa cover as passageway 

Liability of village for negligence 
In action for death of one using 
plank over street excavation as pas¬ 
sageway from sidewalk to his shop 
was held dependent on finding that 
village furnished and held out unsafe 
passageway as means of access, and 
no recovery could be had if village 
furnished no means of access, and 
deceased merely adopted way utilized 
by workmen or used his own i>a8- 
sageway.—^Mack v. Village of Pleas- 
antville, 288 N.Y.S. 897, 246 App.Dlv. 
762. 

SQL N.Y.—Johnson v. New York, lOl 


N.B. 691, 208 N.Y. 77, 46 L.R.A.,N. 
S., 4«2. 

43 aJ. p 1036 note 90. 

51. Minn.—^Llneburg v. St. Paul, 73 
N.W. 728, 71 Minn. 245. 

43 CJ. p 1036 note 91. 

52. Mich.—O'Rourke v. Monroe, 67 
N.W. 738, 98 Mich. 620. 

53. Ill.—^Rock Island v. Oingles, 76 
N.EI 468, 217 Ill. 185. 

54. Mo.—Brooks v. City of Ste. Gen¬ 
evieve, App., 164 S.W.2d 164. 

48 C.J. p 1036 note 94. 

65. Iowa—Balcom v. Independence, 
160 N.W. 305, 178 Iowa 686, 691, 
L.R.A.1917C 120. 

43 C.J. p 1036 note 96. 

56. R.I.—O'Neil V. Bates, 40 A. 236, 
20 R.I. 798. 

43 C.J. p 1036 note 98. 

Removal of barriers, guards, etc., 
generally see inffa S 888. 

57. N.Y.—Crawford v. Wilson, eta, 
Mfg. Co., 28 N.Y.S. 614, 8 Mlsc. 48, 
affirmed 89 N.B. 867, 144 N.Y. 708. 

43 C.J. p 1036 note 99. 

6S. Mass.—^Blossington v. Boston, 26 
N.B. 1118, 163 Mass. 409—Prentiss 
V. Boston. 112 Mass. 43. 

56. N.Yj—L essln v. Board of Rduoa- 1 
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tlon of City of New York, 161 N.E. 
160, 247 N.Y. 503. 

43 C.J. p 1036 note 3. 
ea Mo.—Stoetzle v. Swearingen, 90 
Mo.App. 688. 

43 C.J. p 1086 note 8. 

61. N.Y.—^Lessln v. Board of Bduea- 
tion of City of New York, 161 N.R 
160, 247 N.Y. 603. 

N.C.—Radford v. City of Asheville, 
13 S.B.2d 256, 219 N.C 186. 

43 C.J. p 1036 note 6. 

62. Kan.—^Dallas v. Concordia, 116 
P. 558, 84 Kan. 734. 

43 C.J. p 1036 note 6. 

Oatoh basin or opening tn sewer 
Kan.—Smith v. Konsas Cily, 146 r.2d 
660, 158 Kan. 213. 

Pa—Schwabonlnnd v. City of Phila¬ 
delphia, 23 Pa Diet. & Co. 233, af¬ 
firmed 182 A. 497, 320 Pa. 304. 

43 CJ. p 1037 nolo 6 CdJ. 

Palluxe to prevent removal of 
storm sewer covering by stale high¬ 
way employee renders town liable 
for resulting injury.—Town of Sen- 
atobia v. Dean, 127 So. 773, 357 Miss. 
207. 

Snbway emergency exit door 
One making survey for city for 
street widening project, who in per- 
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If, however, the opening is so guarded as to be 
safe under all ordinary circumstances for persons 
traveling upon the streets, the municipality is not 
liable for an injury resulting from some fortuitous 
circumstance, which could not, in the ordinary 
course of events, be expected or anticipated as like¬ 
ly to occur nor, it has been held, can a munici¬ 
pality be charged with negligence where the occu¬ 
pant of the premises leaves an area or coalhole tem¬ 
porarily uncovered, while using it, and the city of¬ 
ficials have no notice that it is uncovered.^^ On 
the other hand, where the use of the opening in the 
manner in which it was intended to be used is nec¬ 
essarily dangerous owing to its nature and the sur¬ 
rounding conditions, the municipality may be liable 
without other notice than that implied from its 
knowledge of such facts as discussed infra § 832. 
The municipality is not liable because it fails to use 
the safest, best, or newest kind of covers for open- 
ings,^^ and if, in the exercise of sound discretion, 
it adopts a method of construction and uses mate¬ 
rials not inherently dangerous it will not be liable.®® 

Temporary defects. The temporary removal of 
the cover of a manhole while the sewer is being 
cleaned is not a defect in the way within the mean¬ 
ing of a statute giving a right of action for injuries 
from defects.®^ 

Water meter boxes. The duty of a municipality 
in installing, reading, and maintaining water meter 
boxes in a street or sidewalk is measured by the 


rule of reasonable care.®® 

§ 822. Property Adjacent to Street 

Although ordinarily a municipal corporation Is not 
bound to erect barriers along the streets to prevent trav¬ 
elers from straying out of their limits, where excavations, 
declivities, embankments, or other dangerous defects are 
so close to the street or sidewalk as to render It unsafe, 
the failure of the municipality to take reasonable precau¬ 
tions will render It liable to a traveler for injury resulting 
from an Inadvertent deviation or accidental misstep. 

Ordinarily the duty of a municipal corporation as 
to the care of streets does not extend to adjacent 
property.®® Hence, a municipality is not responsi¬ 
ble for what private owners do upon their own 
premises,^® and ordinarily is not bound to erect 
fences or barriers along the streets to prevent trav¬ 
elers from straying out of their limits,even 
though there is nothing to mark the boundary line 
of the street.*^® Therefore if, in order to reach the 
place of danger, the person injured must become an 
intruder or trespasser upon the premises of another, 
there is no breach of duty on the part of the mu¬ 
nicipality from which the liability to respond in 
damages can result,^® notwithstanding, because of 
youth, the person injured was not chargeable with 
contributory negligence, discussed infra § 849. So, 
where a narrow street ran parallel with a towpath 
of a canal which was at right angles to a street 
crossing the canal by a bridge, it was held that the 
municipality was under no duty to guard the canal 
from entrance by way of the towpath.74 


formance of work found it nocessary 
to open subway omcrgoncy exit door, 
acted within scope of employment by 
city, in agroelner with transit compa¬ 
ny to ffuard adequately sidewalk 
epeniner.—Intcrborougti Itapld Trans¬ 
it Co. V. City of New York, 262 N.T. 
S. 388. 237 App.Div. 612, afllrmed 188 
N.E3. 88, 262 N.Y. 612. 

Walk outside street 
Where a coal hole was constructed 
in a sidewalk built on private prop¬ 
erty but which was connected with 
the public sidewalk and used as a 
whole, the city was liable for injuries 
caused by the defective construction. 
—City of Clarksville v. Deason, 9 
Tonn.App. 274. 

63. La—McQuillan v. City of New 
Orleans, App., 18 So.2d 218. 

Okl.—Oklahoma City v. Luckett, 57 
P.2d 817, 177 Okl. 129. 

43 C.J. p 1037 note 7. 

Alteration of design of sidewalk 
gratings is not required by prevail-^ 
Ing mode of footgear worn by women 
pedestrians.—^McQuillan v. City of 
New Orleans, La App., 18 So. 2d 218. 
Catch basin or opening In sewer 
Conn.—^Rogers v., City of Meriden, 


146 A. 735, 109 Conn. 324, 71 A.L.H. 
749. 

Ga—City of Atlanta v. Key, 156 S.11. 

499, 42 GaApp. 214. 

64. Ind.—Lafayette v. Blood, 40 Ind. 
62. 

65b D.C.—^District of Columbia v. 
Pierce, 44 App D C. 126. 

66. Ky.—Covington v. Rosenberg, 
197 S.W. 786, 177 Ky. 411. 

67. Mass.—^Norris v. Newton, 151 N. 
B. 291, 255 Mass. 325. 

68. N.J.—^Fay V. City of Trenton, 18 
A.2d 66, 126 N.J.Law 52. 

Wash.—^Hunt v. City of Bellingham, 
17 P.2d 870, 171 Wash. 174. 

69. Tenn.—City of Knoxville v. 
Rjargls, 198 S.W.2d 556, 184 Tenn. 
262. 

70. Ind.—New Castle v. Grubbs, 86 
N.B. 757, 171 Ind. 482. 

Ky.—^Hoffman v. Maysville, 97 S.W. 

360, 123 Ky. 707, 29 Ky.L. 1245. 

43 C.J. p 1037 note 14. 

71- Ky.—City of Ludlow v. Albers, 
69 S.W.2d 1051, 253 Ky. 525. 

Md.—^Birckbead v. Mayor and City 
Council of Baltimore, 197 A. 615, 
174 Md. 82. 

Mo.—Corpus Juris olted In Dowell v. 
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City of Hannibal, 210 S.W.2d 4, 5. 
367 Mo. 526. 

Pa.— ^McChesney v. Pennsylvania R- 
Co., Com.Pl., 21 Brie Co. 106. 

S.D.—^Kimball v. City of Slousc Falls, 
20 N.W.2d 873. 

48 C.J. p 1037 note 15. 

Duty to gruard against defects In 
streets generally see infra S5 885- 
838. 

Leaving traveled way as contributory 
negligence see infra S 853. 

78. Md.—^Blrckhead v. Mayor and 
City Council of Baltimore, 197 A- 
616, 174 Md. 82. 

73L Cal.—^Demmer v. City of Bureka, 
178 P.2d 472, 78 Cal.App 2d 708. 

Md.—Birckhead v. Mayor and City 
Council of Baltimore, 197 A. 615, 
174 Md. 32. 

Ohio.—Rudlbaugh v. City of Niles, 11 
N.E.2d 193, 66 Ohio App. 461. 

Tenn.—City of Knoxville v. Baker, 
160 S.W.2d 224, 25 Tenn.App. 36. 

43 C.J. P 1038 note 16. 

Trespass Is committed if one goes 

beyond the highway boundaries.-— 

Birckhead v. Mayor and City Council 

of Baltimore, 197 A. 616, 174 Md. 82. 

74. Pa—Reinhardt v. South Boston, 
4 A. 532, 2 Pa.Cas. 90. 
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The duty of a municipality of keeping streets rea¬ 
sonably safe for travel may, however, extend to 
property immediately contiguous to the street.^® 
Thus, if a street or sidewalk is so near an excava¬ 
tion, declivity, embankment or other dangerous de¬ 
fect as to render it unsafe, it is the duty of the 
municipality to take reasonable precautions to ren¬ 
der the street or sidewalk safe for travel by those 
using it in the ordinary way,76 even though such 
dangerous places are outside the municipal limits.^^ 
Therefore, if there are excavations, declivities, em¬ 
bankments, or other dangerous defects or obstruc¬ 
tions close to the way which, because of failure of 
the local authorities to erect fences or barriers, or 
to take other reasonable precautions, render the 
street itself unsafe, and a traveler, without fault 
on his part, but as a result of an inadvertent devi¬ 
ation or an accidental misstep, falls and sustains in¬ 
jury, the municipality will be liable.^^ It is imma¬ 
terial that the dangerous place is at the end of, in¬ 
stead of alongside, the street, if the nearness of such 
place renders the street unsafe for public use.^^ 
The same rule has been applied when the danger¬ 
ous place is situated partly on the street and partly 
on abutting land,80 but no liability will attach where 
it would be necessary to erect a barrier on land not 
owned by the municipality,*^ or where the barrier, 
if erected on the dividing line, would render the 


street more unsafe than it was in its existing con¬ 
dition.** 

In determining the necessity of a barrier the pri¬ 
mary question is whether the highway is safe with¬ 
out one,** and this quite generally resolves itself in¬ 
to considerations of the character and proximity of 
the danger,*^ as the liability of the municipality de¬ 
pends on the dangerous character of the defect,** 
rather than its distance from the street.*® The ques¬ 
tion of proximity is to be considered with refer¬ 
ence to the highway as traveled or worked, rather 
than as laid out.*7 The danger which requires a 
railing must be of an unusual character, such as a 
declivity, excavation, steep bank, or deep water.** 
Furthermore, in order to render the municipality 
liable for injuries occasioned by such excavation, 
it must substantially adjoin the highway, so that one 
making a false step, or affected by sudden giddiness, 
might fall therein.** When a municipality con¬ 
structed a wall on private property near the street 
to protect the mouth of a culvert, it was held not 
liable on the ground of negligence, in the mainte¬ 
nance of the street, for the death of a child who 
went upon the wall, fell off into a pond, and was 
drowned.*® 

Cellar and basement openings. Basement en¬ 
trances and cellar ways on the street side of build- 


75. Md.—^Mayor and City Council of 
Baltimore v. Eaters, 17S A. 66, 167 
Md. 128. 

FnUlo or ffovemnientBl fonotloa 
Duty of municipality to keep 
streets safe from dangers from con¬ 
ditions on adjoining property which 
municipality fails to prevent involves 
public or governmental function.— 
Whittaker v. Village of Frankllnville. 
191 N.K 716, 265 N.T. 11, 93 A.li.R. 
1361, reargument denied 195 N.B. 174, 
266 N.T. 506. 

76. Mass.—^Vye v. City of Medford, 
165 N.E. 34, 266 Mass. 208. 

Mont—^Tiddy v. City of Butte, 66 P. 

2d 606. 104 Mont 202. 

Miss.—Standard Oil Co. v. Decell, 166 
So. 379, 176 Miss. 251. 

Okl.—City of Seminole v. Mooring, 91 
P.2d 1091, 185 Okl. 359. 

S.D.—^BUmball v. Slouz Falls, 20 N. 
W.2d 873. 

Tenn.—City of Knoxville v. Baker, 
160 S.W.2d 224, 25 Tenn.App. 36. 

77. Okl.—City of Seminole v. Moor¬ 
ing, 91 P.2d 1091, 185 Okl. 359. 

7& Md.—^Birckhead v. Mayor and 
City Council of Baltimore, 197 A. 
616, 174 Md. 82. 

Miss.—^Brewer v. Town of Lucedale, 
198 So. 42, 189 Miss. 874. 

Mo.—corpus Juris quoted la Dowell 


V. City of Hannibal, 210 S.W.2d 4, 
5, 367 Mo. 625. 

Mont.—Corpus Juris quoted in TJddy 
V. City of Butte, 65 P.2d 606, 609, 
104 Mont 202. 

N.C.—Hunt V. City of High Point, 36 
S.E.2d 694, 226 N.a 74. 

Pa.—Schlioper v. City of Pittsburgh, 
Com.Pl., 87 Pittsb.Leg.J. 246. 

Tenn.—City of Knoxville v. Balcer, 
160 S.W.2d 224, 25 Tenn.App. 36— 
City of Chattanooga y. Evatt, 14 
Tenn.App. 474. 

Tex.—City of Port Worth v. Lee, 186 
S.W.2d 954, 143 Tex. 661, 159 A.L.H. 
126. 

48 C.J. p 1038 note 18. 

79. Mont.—Corpus Jdrls quoted In 
Tlddy V. City of Butte, 66 P.2d 605, 
609, 104 Mont 202. 

43 aj. p 1038 note 19. 

89. Mont.—corpus Juris quoted la 
Tlddy V. City of Butte, 65 P.2d 606, 
609, 104 Mont 202. 

Neb.—^Bowman y. Omaha, 80 N.W. 
84, 69 Neb. 84—City of Omaha y. 
Blchards, 68 N.W. 528, 49 Neb. 244. 

43 C.J. p 1038 note 20. 

81. N.Y.—Veeder y. Little Phils, 3 
N.B. 306, 100 N.T. 848. 

43 C.J. p 1038 note 21. 

88. N.T.—Veeder y. Little Falls, su¬ 
pra. 
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88. Md.—^Baltimore v. State, 126 A 
130, 146 Md. 440. 

43 C.J. p 1038 note 23. 

8d. Mo.—Pox y. City of Joplin, App., 
297 S.W. 449. 

N.T.—Hubbell v. Tonkers, 10 N.B. 

868, 104 N.T. 434, 68 Am.R. 622. 

43 aJ. p 1039 note 24. 

85. Tenn.—City of Knoxville v. Bak¬ 
er, 160 S.W.2d 224, 26 Tenn.App. 
36. 

Tex.—City of Beaumont v. Kane, Civ. 
App., 33 S.W.2d 234, error dis¬ 
missed. 

86L Tenn.—City of Knoxville v. Bak¬ 
er, 150 S.W.2d 224, 26 Tenn.App. 
36. 

Tex.—City of Beaumont v. Kane, Civ. 
App., 33 S.W.2d 234, error dis¬ 
missed. 

87. U.S.—^Hannibal y. Campbell, 
Mo.. 86 F. 297, 30 C-OA. 63. 

Tenn.—City of Knoxville v. Baker, 
160 S.W.2d 224, 25 Tenn.App. 36. 
8a Md.—^Blrckhead y. Mayor and 
City Council of Baltimore, 197 A 
616, 174 Md. 82. 

48 C.J. p 1039 note 26. 

8a Tenn.—City of Knoxville y. Bak¬ 
er, 150 S.W.2d 224, 25 Tenn.App. 
36. 

43 C.J. p 1039 note 27. 

9a Ky.—^Von Almen y. Louisylllc, 
202 S.W. 880, 180 Ky. 441. 
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ingSi and not encroaching upon the sidewalks, are 
lawful, and a municipality is not liable for injuries 
caused by a failure to guard such an opening^i 
unless reasonable security to the public requires that 
it should be fenced or railed and the fact that 
such openings are within the line of the street as 
originally surveyed is immaterial.®* 

Injury to person on private property from im¬ 
provement of street, A person injured by the sub¬ 
sidence of private land caused by the acts of a mu¬ 
nicipality in improving a street has a different cause 
of action from one injured by the subsidence of a 
sidewalk, since in one case the municipality is lia¬ 
ble only for the way in which the work was per¬ 
formed or left, while in the other it is bound to use 
due care to keep the street in a reasonably safe con¬ 
dition for use.®^ 

Acts done outside street limits. The firing of 
shots®* or shooting of fireworks®® into or across the 
street from premises adjoining but outside its lim¬ 
its, causing injury to travelers in the street, does 
not constitute a defect in the street which will ren¬ 
der the municipality liable. So noises outside the 
limits of the street, although amounting to a public 
nuisance, do not constitute a defect in that street.®^ 
On the other hand, it has been held that the act of 
a municipality in blowing a whistle on its water¬ 
works building adjacent to a street, so as to fright¬ 
en horses on the street, renders the municipality lia¬ 
ble for the resulting injury.®* 

§ 823. Dangerous Approach from Private 
Property 

Although a municipal corporation Is generally under 


no obligation to guard dangerous approaches from private 
property to Its streets, It Is bound to provide guards or 
signal lights to prevent persons from receiving Injuries In 
entering a street by a commonly traveled private road. 

While a municipal corporation is generally under 
no obligation to guard dangerous approaches from 
private property to its streets,®® it is bound to pro¬ 
vide guards or signal lights to prevent persons from 
receiving injuries in entering a street by a com¬ 
monly traveled road, although such road is in fact 
a private way, and has never been laid out as a 
highway or street^ There is no duty, however, to 
erect barriers or maintain lights to prevent injury 
to persons entering a street where there is no trav¬ 
eled way either public or private, and nothing to 
put the city on notice that such entrance is likely 
to be attempted,® nor is there any duty on the part 
of the municipality to erect a barrier across a pri¬ 
vate way at its intersection with a public street so 
as to prevent travelers from going on the private 
way,® even though the municipality allegedly creat¬ 
ed the dangerous condition in the private way.® 

§ 824. Notice of Defects and Obstructions 

Ordinarily a municipal corporation Is not liable for an 
Injury caused by a defect or obstruction In a public street 
except where It has neglected some duty In that respect 
after It has had notice of the defect or obstruction. 

Ordinarily a municipal corporation is not liable 
for an injury caused by a defect or obstruction in 
a public street except where it has neglected some 
duty in that respect after it has had notice of the 
defect or obstruction.® This rule applies where the 
unsafe condition is due to the failure of the mu- 


91. Maas.—Itlchardson v. Boston, SO 
N.B. 478, 156 Mass. 145. 

43 C.J. p 1039 note 30. 

92. Mass.—Blchardson ▼. Boston, 
supra. 

43 C.J. P 1089 note 80. 

93. Wls.—^Fitzgerald v. Berlin, 24 N. 
W. 879, 64 Wis. 203. ' 

94. N.T.—^Bonny v. New York, 141 
N.Y.S. 8, 166 APP.Dlv. 287. 

95. Wis.—^Hubboll V, yiroQua, 30 N. 
W. 847, 67 Wis. 343, 68 Am.R. 866. 

43 C.J. P 1039 note 34. 

9ft Ma8s.^Kerr v. Brookline, 94 N. 
B. 267, 208 Mass. 190, 84 Ii.R.A., 
N.S., 464. 

97. Mass.—-Lincoln v. Boston, 12 N. 
B. 601, 20 N.B. 829, 148 Mass. 678, 
8 L.R.A. 267. 

Va.—Radford r. Cflark, 78 S.B. 671, 
118 Va. 199, 88 L..R.A.,N.S., 281. 

9& U.S.—Winona v. Botzet, Minn., 
169 F. 821, 880, 94 GCJL 668, S3 
L.R.A.,N.S.. 804. 

48 C.jr. p 1089 note 87. 

68 C. J.S.—U 


9ft Miss.—Cozpiui XnzlB cited In 
Shuptrine v. Herron, 180 So. 620, 
622. 182 Miss. 816. 

48 C.J. p 1039 note 38. 

Precautions against injury from de¬ 
fects or obstructions in streets 
generally see InfTa §9 836-838. 
Statates may make municipalities 
liable for injuries from defects In a 
private way to persons entering 
therein from a public street, unless 
such way is closed or notice is oth¬ 
erwise given that It is dangerous.— 
Smith V. Lowell, 1 N.B. 412, 189 
Mas& 836—48 CJ. p 1039 note 42. 

L MIhs. —Corpus Jozls dted la 
Shuptrine v. Herron, 180 So. 620, 
622, 182 Miss. 316. 

48 C. J. p 1089 note 89. 

ft Ga.—^Zvester v. Atlanta, 42 S.B. 

220, 116 Ga. 868. 

43 CJr. p 1089 note 40. 
ft Iowa.—Archlp v. Sioux City, 241 
N.W. 800, 218 Iowa 1198. 

4L Iowa.—Archlp v. Sioux City, su¬ 
pra. 


6. Ala.—City of Birmingham ▼. 
Martin. 163 So. 285, 228 Ala. 818 
—City of Birmingham v. Coe, 20 
So.2d 110, 31 Ala.App. 638, certio¬ 
rari denied 20 So.2d 118, 246 Ala. 
281. 

Cal.—^Laurenzi v. Vranlzan, 166 P.2d 
633, 25 Cal.2d 806—^Arellano v. City 
of Burbank, 89 P.2d 118, 18 Cal.2d 
248—^Nicholson v. City of Los An¬ 
geles. 64 P.8d 725. 6 Cal.2d 861— 
Watson V. City of Alameda, 26 P. 
2d 286, 219 Cal. 831—George v. City 
of Los Angeles, 124 P.2d 872, 51 
Cal.App.2d 811—^Meyer v. City of 
San Rafael, 70 P.2d 633, 22 CaLApp. 
2d 46—Sinclair v. City of Pasadena, 

70 P.2d 241, 21 Cal.App.2d 720. 
Colo.—City and County of Denver v. 

Wilson, 264 P. 168. 81 Colo. 184. 
Conn.—Tirendl v. City of Waterbury, 
23 A.2d 919, 128 Conn. 464—Match- 
ulot V. City of Ansonia, 168 A 595, 
116 Conn. 56—^Rogers v. City of 
Meriden, 146 A 785, 109 Conn. 824, 

71 AL.R. 749. 

DeL—Gilmore v. Commissioners of 
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nicipality to repair,® or to the negligent acts of I erty,® but not where it results from a defect in con- 
third persons,*^ such as the owners of abutting prop- I struction, or other direct act of negligence on the 


Hehoboth, 189 A. 284, 8 W.W.Harr. 
124. 

Ga.—^Belcher t. City of Atlanta, 81 
S.E.2d 612, 71 Ga.App. 696—City 
of Camilla v. May, 27 S.E.2d 777, 70 
Ga.App. 186—McMahen v. Nash¬ 
ville, C. & St L. Ry. Co., 28 S.E:.2d 
81, 68 Ga.App. 397—Mayor and 

Council of Buford v. Medley, 197 
S.E. 494, 68 Ga.App. 48—City of 
Bamesvllle v. Sapplngton. 197 S.E. 
842, 58 GclApp. 27—Corpus Juris 
oited la City of Rome v. Stone, 167 
S.E. 825, 328, 46 Oa.App. 269—Mc¬ 
Farland V. City of McC^svllle, 148 
S.E. 421, 39 Ga.App. 739. 

Idaho.—^Douglas v. City of Moscow, 
294 P. 834, 60 Idaho 104. 

Ill.—Thlen v. City of Belleville, 78 
N.B.2d 452, 381 Ill.App. 837—Ebert 
V. City of Chicago, 58 N.E.2d 198, 
824 Ill.App. 815—^Wandke v. City 
of Chicago. 41 N.E.2d 339, 814 IIL 
App. 881—Baker v. Granite City, 
37 NE.2d 372, 811 Ill.App. 686. 

Iowa.—^Tillotson v. City of Daven¬ 
port, 4 N.W.2d 866. 232 Iowa 44— 
Thomas v. City of Fort Madison, 
281 N.W. 748, 226 Iowa 822—Jeff¬ 
ers V. Sioux City, 265 N.W. 521, 221 
Iowa 236—^Abraham v. Sioux City, 
250 N.W. 461, 218 Iowa 1068. 

EAn.—Smith v. Kansas City, 146 P.2d 
660, 168 Kan. 213—Corpus Jtirls 
dted lu Blankenship v. Kansas 
City, 136 P.2d 638, 641, 156 Kan. 
607—Durst v. Wareham, 297 P. 675, 
132 Kan. 786. 

Ky.—Mathews v. City of Richmond, 
164 SW.2d 968, 291 Ky. 887—City 
of Louisville V. Webber, 72 S.W.2d 
470, 264 Ky. 766—City of Coving¬ 
ton V. De Molay, 60 S.W.2d 123, 248 
Ky. 814—City of Danville v. Van- 
arsdale, 48 S.W.2d 6, 243 Ky. 338— 
City of Georgetown v. Red Fox 
Oil Co.. 15 S W 2d 489, 228 Ky. 699 
—Wyatt V. City of Henderson, 800 
S.W. 921, 223 Ky. 292. 

La.—Bodenheimer v. City of New 
Orleans, App., 18 So.2d 224—^Mc¬ 
Quillan V. City of New Orleans, 
App., 18 So 2d 2l8—Waggoner v. 
City of Minden, App., 16 So.2d 150 
—^McGurk V. City of Shreveport, 
App.. 2 So. 2d 687—Parker v. City 
of New Orleans, App., 1 So.2d 123 
Carsey v. City of New Orleans, 
App., 181 So. 819—^Aucoin v. City 
of Baton Rouge, App., 171 So. 412 
—^Hebert v. City of Now Orleans, 
App.. 163 So. 425—Miller v. City 
of New Orleans, App., 152 So. 141 
—^Llnxwiler v. City of Shreveport, 
App., 161 So. 81—Collins v. Lyons, 
120 So. 418, 9 La.App. 736. 

Md.—^Neuenschwander v. Washington 
Suburban Sanitary Commission, 48 
A.2d 693, 187 Md. 67—Citizens Sav. 
Bank of Baltimore v. Covington, 
199 A. 849, 174 Md. 683. 

Mass.—Adams v. Town of Bolton, 9 


N.E.2d 662, 297 Mass. 469, 111 A.L. 

R. 856—Cook V. City of Boston, 
164 N.E. 917, 266 Mass. 169. 

Mich.—^Moblo V. City of Lansing, 220 
N.W. 890. 248 Mich. 465. 

Minn.—^Baker v. City of South St. 
Paul, 270 N.W. 164, 198 Minn. 437. 

Mo.—^Walsh V. City of St. Louis, 142 

S. W.2d 463, 346 Mo. 671—Nlmmo v. 
Perkinson Bros. Const Co., 85 S. 
W.2d 98—^Young v. City of St 
Louis, App., 178 S.W.2d 641—Lith- 
egner v. City of St. Louis. App., 
126 S.W.2d 926. 

Mont.—Remesz v. City of Glasgow, 
28 P.2d 468, 95 Mont 695. 

N.Y.—Glenn v. Oakdale Contracting 
Co.. 178 N.E. 770, 267 N.Y. 497— 
Lessln v. Board of Education of 
City of New York, 161 N.E. 160, 247 
N.Y. 508—MacCormack v. Brook¬ 
lyn & Queens Transit Corporation, 
40 N.Y.S.2d 718, 266 App.Div. 785 
—^Dlrrane v. City of New York, 270 
N.Y.S. 128. 240 App.Div. 868— 
Michaels v. City of New York, 247 
N.Y.S. 781, 231 App.Div. 465— 
Cooper V. City of Buffalo, 284 N.Y. 
S. 227, 167 Mlsc. 702, reversed on 
other grounds 299 N.Y.S. 173, 262 
App.Div. 836. 

N.C.—Waters v. Town of Belhaven, 
21 S.E.2d 840. 222 N.C. 20—OasQue 
V. City of Asheville^ 178 S.E. 848, 
207 N.C 831. 

Ohio.—Yackee v. Village of Napole¬ 
on, 21 N.E.2d 111, 136 Ohio St 344 
—City of Cleveland v. Amato, 176 
N.E. 227, 123 Ohio St 675—Kersch- 
er V. City of Conneaut 66 N,E.2d 
272, 76 Ohio App. 491. 

Okl.—City of Wagoner v. Black, 97 
P.2d 21, 186 Okl. 207—Oklahoma 
City V. Burns, 50 P.2d llOl, 174 
Okl. 612. 

Or.—Krause v. Southern Pac. Co., 295 
P. 966, 135 Or. 310. 

Pa.—^Miller v. City of Erie, 16 A.2d 
37, 840 Pa. 177—Good v. City of 
Philadelphia, 6 A.2d 101, 335 Pa. 
13—^Rogers v. South Philadelphia 
Nat Bank, 50 A.2d 697, 160 Pa.Su- 
per. 164—Siger v. City of Pitts¬ 
burgh, 89 A.2d 296, 166 Pa.Super. 
61—Sherman v. City of Pittsburgh, 
89 A.2d 166. 156 Pa.Super. 660— 
Vavasorl v. Tucker, Com.Pl., 22 
Wash. Co. 163. 

S.D.—^Williams v. Wessington Tp., 14 
N.W.2d 493, 70 S.D. 76. 

Tenn.—Osborn v. City of Nashville, 
185 S.W.2d 510, 182 Tenn. 197. 

Tex.—^Texas Co. v. Grant, 182 S.W.2d 
996, 143 Tex. 145—Hanks v. City 
of Port Arthur, 48 S.W.2d 944, 121 
Tex. 202, 83 A.L.R. 278—Edgeworth 

V. City of Felly, Clv.App., 173 S. 

W. 2d 254—^Daniel v. City of Waco, 
Clv.App., 132 S.W.2d 131, error dis¬ 
missed, Judgment corroct—City of 
Waco V. Witt, C1V.APP., 126 S.W.2d 
1002. 


Va.—Tyler v. City of Richmond, 191 
S.E. 626. 168 Va. 808. 

Wis.—Calvert v. City of Appleton, 
219 N.W. 102, 196 Wis. 235, fol¬ 
lowed In 219 N.W. 104, 196 Wis. 
241. 

43 C.J. p 1040 note 44. 

Notice of: 

Defects In highways generally see 
Highways S 268. 

Overhanging or falling objects see 
supra 55 817, 818. 

Snow or ice see supra 5 814. 
Structures adjacent to street see 
supra 5 819. 

Liability not relieved by erroxLeons 
belief as to defect 
City could not escape liability for 
injury sustained by pedestrian on 
ground that It was tricked Into be¬ 
lieving the case was solely a snow 
and ice case, where defendant city 
had notice of existence of a hole ad¬ 
jacent to walk which played a deci¬ 
sive role In the accident.—Claessens 
v. City of Troy, 71 N.Y.S.2d 671, 272 
App.Div. 971, affirmed 77 N.E.2d 23, 
297 N.Y. 728. 

Wet point defining pedestrians* lanes 
Pedestrian injured by slipping on 
wet paint laid at intersection to de¬ 
fine pedestrians' lanes held not en¬ 
titled to recover from city, where 
city had no notice or knowledge of 
defective condition, since painting 
was not Inherently wrong and dan¬ 
gerous.—^Watson V. City of Alameda, 
26 P.2d 286, 219 Cal. 331. 

& Ill.—Thien v. City of Belleville, 
73 N.E.2d 452, 331 Ill.App. 337. 

Ga.—Corpus Juris dted In City of 
Rome V. Stone, 167 S.E. 825, 328, 
46 Ga.App. 259. 

La.—Carsey v. City of New Orleans, 
App., 181 Sa 819. 

Mo.—Lithegner v. City of St. Louis, 
125 S.W.2d 925. 

Ohio.—City of Cleveland v. Amato, 
176 N.E. 227, 123 Ohio St. 676. 

43 C.J. p 1040 note 44. 

7- Ga.—City of Bamenvllle v. Sap- 
pington, 197 S E. 342, 58 Ga.App. 
27—Corpus Juris oited la City of 
Rome V. Stone, 167 S.E. 325, 328, 46 
Ga.App. 259. 

Ill.—Thlen v. City of Belleville, 73 
N.E.2d 462, 331 Ill.App. 337. 

Mo.—Nlmmo v. Perkinson Bros. 

Const. Co., 85 S.W.2d 98. 

43 C.J. p 1041 note 46. 

8. Minn.—Sladtherr v. City of Sauk 
Center, 231 N.W. 210, 180 Minn. 
496. 

Tenn.—Osborn v. City of Nashville, 
185 S.w.2d 610, 182 Tenn. 197. 

Va.—City of Norfolk v. Travis, 140 
S.E. 641, 149 Va. 623, 66 A.I 4 .R. 
214. 

43 C.J. p 1041 note 47. 
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part of <the municipality, as distinguished from a 
mere condition of repair, as discussed infra § 825. 

Absolute duty imposed by statute. In some ju¬ 
risdictions where the statute imposes on municipal¬ 
ities an absolute or positive duty to keep its street 
and walks in repair, as discussed supra § 783, it has 
been held that no notice of the defect is necessary 
in order to charge the municipality with liability,® 
but this does not apply where the municipal liabil¬ 
ity is based, not on failure to repair, but on non¬ 
performance of its ministerial or nongovernmental 
duties, assumed in consideration of privileges con¬ 
ferred by its charter,!® as in the case of the main¬ 
tenance of an embankment in lieu of a barrier along 
and within the boundaries of a public way, fixing 


§ 825 

the limits of the road within which anyone had a 
right lawfully to use iL^! 

§ 825. -Unsafe Condition Caused by, or 

under Authority of. Municipality 

Where defective conditions In streets are due to the 
direct act of the municipality itself, or of persons whose 
acts are constructively Its own, no notice Is necessary to 
charge the municipality with liability. 

Municipal corporations are chargeable with 
knowledge of their own acts, or those ordered by 
them;!2 and therefore whenever defective condi¬ 
tions in streets are due to the direct act of the mu¬ 
nicipality itself, or of persons whose acts are con¬ 
structively its own, no notice is necessary to charge 
the municipality with liability,!® or, as it is other- 
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9m W.Va.—^Rlch ▼. Rosenshlne, 46 S. 
B.2d 409. 

43 C J. p 1042 note 50. 
la W.Va.—Gibson v. Huntingrton, 18 
S TS. 447, 88 W.Va. 177, 45 Azn.S.R. 
853, 22 L..R.A. 661. 
lUong existliia' defect 

l;i) Where driveway constructed 
within limits of street had been In 
the same condition except for wear 
and tear for more than ten years as 
it was when pedestrian sustained in- 
Jury as result of fall, the city was 
charged with notice of condition of 
driveway and actual notice was not 
required.—^Taylor v. City of Hunt¬ 
ington, 30 S.E.2d 14, 126 W.Va. 732. 

(2) Where unguarded condition of 
municipal walkway beside cellar had 
existed at time of accident for pe¬ 
riod of at least two years, municipal¬ 
ity was chargeable with notice there¬ 
of.—Patton V. City of Grafton, 180 
S.E. 267, 116 W.Va. 311. 

11. W.Va.—Gibson v. Huntington, 
18 S.E. 447, 38 W.Va. 177, 45 Am. 
S.R. 863, 22 L..R.A. 561. 

12. Ala.—City of Birmingham ▼. 
Andrews, 172 So. 681, 27 Ala.App. 
377. 

Iowa.—corpus Juris quoted la 
Franks v. Sioux City, 206 N.W. 224, 
227, 229 Iowa 1097. 

La.—Corpus Juris quoted la Todaro 
V. City of Shreveport, App., 170 
So. 356, 363, modified on other 
grounds 174 So. Ill, 187 La. *68. 
Mont.—Corpus Juris quoted la Wat¬ 
son V. City of Bozeman, 156 P.2d 
178. 182. 117 Mont. 6. 

43 C.J. p 1042 note 56. 
la Ala.—City of Birmingham v. 
Andrews, 172 So. 681, 27 Ala.App. 
377. 

Gal.—Sondatoe v. Atchison, T. & S. 
F. Ry. Co., 83 P.2d 216, 28 CaI.App. 
2d 216—Crennoy v. City of Los An¬ 
geles, 63 P.2d 172. 10 CaI.App.2d 
746—Wise ▼. City of Los Angeles, 
49 P.2d 1122, 9 Cal.App.2d 364, re¬ 
hearing denied 50 P.2d 1079, 9 Cal. 
App.2d 864. I 


Ga.—Corpus Juris oited la City of 
Rome V. Stone. 167 SJBl 326, 828, 
46 Ga.App. 259. 

Iowa.—Corpus Juris quoted la 

Franks v. Sioux City. 296 N.W. 224, 
227, 229 Iowa 1097. 

Kan.—Smith v. Kansas City. 146 P. 
2d 660, 158 Kan. 213—Corpus Ju¬ 
ris cited la Gilmore v. ICansas City, 
142 P.2d 699. 703. 157 Kan. 552. 
Ky.—Corpus Juris cited la City of 
Covington v. De Molay, 60 S.W.2d 
123, 124, 248 Ky. 814. 

La.—Corpus Juris quoted la Todaro 
v. City of Shreveport, App., 170 So. 
356, 363, modified on other grounds 
174 So. Ill, 187 La. 68. 

Mo.—^Toung V. City of St. Louis, 
App., 178 S.W.2d 641—Lewis v. 
Kansas City, 122 S.W.2d 852, 233 
Mo.App. 841. 

Mont.—Corpus Juris quoted la Wat¬ 
son V. City of Bozeman, 156 P.2d 
178, 182, 117 Mont. 5. 

Ohio.—City of Cleveland v. Amato, 
1?6 N.E. 227, 123 Ohio St. 575. 

Pa.—Good V. City of Philadelphia, 6 
A.2d 101, 835 Pa. 13. 

R.I.—Corpus Juris cited la Fontaine 
V. Follett, 155 A. 363, 364, 61 R.I. 
413. 

Tenn.—Corpus Juris cited la City of 
Clarksville v. Deason, 9 Tenn.App. 
274, 279. 

Tex.—City of Waco v. Witt, Clv.App., 
126 S.W.2d 1002—City of Grand¬ 
view V. Ingle, Clv.App., 90 S.W.2d 
855, error dismissed. 

Va.—Tyler v. City of Richmond, 191 
S.E. 626, 168 Va. 308. 

43 C.J. p 1043 note 66. 

Necessity of notice as to: 

Dofoct created by persons acting 
under license or permit from mu¬ 
nicipality see supra 9 799. 

Work done under contract with 
municipality see supra 9 766. 

Federal labor 

(1) No notice was necessary to 
Impose on city duty of properly 
guarding stairway during course of 
reconstruction thereof by the city 
with the aid of federal labor, where 
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work was directly under clty*s super¬ 
vision.—^Braden v. City of Pitts¬ 
burgh, 18 A 2d 99, 143 Pa.Super. 427, 
dissenting opinion 18 A2d 818, 148 
Pa.Super. 427. 

(2) Construction of storm sewer 
alongside street and placing of cross¬ 
walks as work progressed by Federal 
Works Progress Administration, 
which employed and paid general su¬ 
pervisor and foreman of work, were 
done by Independent agency, not city, 
which had no control thereof, so as 
to necessitate either actual or con¬ 
structive notice to city of defective 
crosswalk in order to recover dam¬ 
ages from city for injuries to pedes¬ 
trian falling on such walk.—Brown 
V. City of Chattanooga, 174 S.W.2d 
466,180 Tenn. 284. 

(3) Where the Works Progrress Ad¬ 
ministration, In laying gas lines in 
town as an Independent agency, cus¬ 
tomarily avoided leaving trenches 
open or pipe on the ground over¬ 
night, but certain pipe was piled in 
or near street too late on Saturday 
afternoon to be laid until Monday 
morning, and pedestrian was injured 
when she stumbled over pipe on Sat¬ 
urday evening, town could not be 
held liable on ground that it should 
have anticipated that pipe would be 
left in or near street in such a way 
as to constitute a hazard to pedes¬ 
trian travel.—Trotter v. Town of 
Glenmora, La.App., 2 So. 2d 610. 

XhJnzy from work directed by street 
snperiateiLdeiLt 

With respect to liability of city 
for Injuries to small boy who, while 
walking on sidewalk, was burned 
when a gust of wind blew over him 
some of lighted embers of piles of 
leaves which had been raked into the 
gutter and burned, the superintend¬ 
ent of streets under whose direction 
the burning of the leaves took place 
had “notice*' of the defect which was 
sufflclent notice to the city.—^Bowman 
V. City of Newburyport, 18 N.E.2d 
682, 810 Mass. 478. 



§ 825 


MUNICIPAL CORPORATIONS 


63 C.J.S. 


wise stated, notice of the defect is necessarily im¬ 
plied in such cases.i^ 

Defective construction. The rule that notice is 
not necessary to charge a municipality with liabili¬ 
ty for defects due to its own direct act applies 
where the defect is one of original construction, as 
distinguished from a mere condition of repair or 
an obstruction by a wrongdoer,^® in cases where the 
municipality would otherwise be liable, as discussed 
supra § 808. 

Effect of statutes requiring actual notice. The 
fact that actual notice, as a condition of municipal 
liability, is expressly provided for by statute or mu¬ 
nicipal charter, discussed infra § 826, does not 
change the rule that notice is not necessary when 
the defective condition is due to the direct act of 
the municipality or of those acting by its authority, 
including cases of defects in original construction,^® 
although there is also authority to the contrary-^*^ 
However, it has been held that if the defect in con¬ 


struction is created by a subordinate employee and 
not by an officer of the municipality the statute ap- 
plies.i® Also if the defective construction is the 
remote cause of the injury, the proximate cause be¬ 
ing the municipality's failure to keep in repair, the 
statute applies.^® 

§ 826. -Actual, Implied, or Constructive 

Notice 

a. In general 

b. Statutory requirement of actual notice 
s. In General 

The notice which li required to charge a municipal 
corporation with knowledge of defects or obstructions In 
Its streets or sidewalks may be express or Implied, actual 
or constructive. 

The notice which is required in order to charge 
a municipal corporation with knowledge of defects 
or obstructions in its streets or sidewalks may be 
express or implied, actual or constructive,®® unless 


Bula held Inappllcabla 

(1) To defect created by officer or 
employee outside course of employ¬ 
ment.—City of Georgetown v. Red 
Fox Oil Co.. 15 S.W.2d 489. 228 Ky. 
599. 

(2) To injury caused by breaking 
of flagging on side of roadway under 
repair.—Swelnhart v. City of New 
York. 235 N.Y.S. 81. 236 App.Dlv. 828. 
affirmed 170 N.m 160. 252 N.Y. 604. 
14L Iowa.—Ooxpus JuIb quoted In 

Franks v. Sioux City. 296 N.W. 
224. 237. 229 Iowa 1097. 
scan.—Ooipus JtixlB cited in Gilmore 
V. Kansas City. 142 P.2d 699. 703. 
157 Kan. 553. 

La.—Corpus Juris quoted In Todaro 
V. City of Shreveport. App., 170 So. 
856. 363. modified on other grounds 
174 Sa HI. 187 La. 68. 

Mont.—CorpuB juxIb quoted In Wat¬ 
son V. City of Bozeman. 156 P.2d 
178. 182. 117 Mont. 5. 

R.I.—Corpus Juris olted In Fontaine 
V. FOllett. 155 A. 363, 364, 51 R.I. 
413. 

Tex.—Corpus Juris quoted in City of 
Wichita Falls v. Geyer, Glv.App., 
170 S.W.2d 615. 618. 

48 C.J. P 1043 note 59. 

16- Cal.—^Bigelow v. City of Ontario. 

99 P.2d 298, 37 Cal.App.2d 198. 

Kan.—Loftin v. City of Kansas City, 
190 P.2d 378. 164 Kan. 412. 
Mont,—Corpus Juris quoted in Wat¬ 
son V. City of Bozeman. 156 P.2d 
178. 182 . 117 Mont. 6. 

N.J.—^Harper v. City of Fast Orange. 

148 A. 436. 105 N.J.Law 193. 

Okl.—Oklahoma City v. Hkyden, 87 
P.2d 642. 162 Okl. 602—City of Tul¬ 
sa V. Whlttenball. 282 P. 322, 140 
Okl. 160. 

Tenn.—Corpus Juris olted In City of 


I Clarksville v. Deason. 9 Tenn.App. 
274, 278. 

43 C.J. p 1043 note 62. 

16. Mont.—Corpus Juris quoted In 
Watson V. City of Bozeman. 156 P. 
2d 178. 182. 117 Mont. 5—Corpus 
Juris cited In Barry v. City of 
Butte. 142 P.2d 571. 673. 116 Mont. 
224. 

Neb.—^Bnyeart v. City of Lincoln. 285 
N.W. 314, 136 Neb. 146. 

Or.—^Butler v. City of McMinnville. 
268 P. 760. 136 Or. 56. 69 A.L.R. 
381. 

43 C.J. p 1043 note >65. 

17. Md.—^Engle v. Mayor and City 
Council of Cumberland. 25 A.2d 
446, 180 Md. 465. 

18. Me.—^Emery v. Wateryllle. 38 A. 
634, 90 Me. 485. 

48 C.J. p 1044 note 72 [g] (3). 

la. Tex.—^Houston v. Vatter, 74 S. 
W. 806, 32 TcxCiv.App. 298. 

flO. Cal.—^Palmer v. City of Long 
Beach, 199 P.2d 952—Fackrell v. 
City of San Diego. 157 P.2d 626. 26 
Cal.2d 196. 158 A.L.R. 778—Lauren- 
zl y. Vtanizan. 155 P.2d 633. 25 Cal. 
2d 806—^Perry v. City of San Diego, 
181 P.2d 98. 80 Cal.App.2d IGG— 
Kirack v. City of Eureka. 158 P.2d 
270, 69 Cal.App.2d 134—Cressey v. 
City of Los Angeles. 68 P.2d 172, 
10 Cal.App.2d 745. 

Colo.—City and County of Denver v. 

Willson. 254 P. 153, 81 Colo. 134. 
Conn.—^Rogers v. City of Meriden. 
146 A. 735, 109 Conn. 324. 71 A.L. 
R. 749—^Ritter v. City of Shelton, 
135 A. 536, 105 Conn. 447. 

Idaho.—^Douglas v. City of Moscow. 

294 P. 834. 60 Idaho 104. 

111.—*Ebert v. City of Chicago. 68 N. 
E.2d 198, 824 IlLApp. 315—Wandke I 
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y. City of Chicago. 41 N.E.2d 839. 
814 IlLApp. 381—Bnkor v. Granite 
City, 87 N.E.2d 372. 311 IlLApp. 
686 . 

Kan—Smith v. Kansas City, 146 P- 
2d 660. 158 Kan. 213. 

Ky.—City of Covington v. De Molay, 
60 S.W.2d 123, 248 Ky. 814. 

La.—Bodenhelmer v. City of New 
Orleans. App.. 18 So 2d 224—Mc¬ 
Quillan V. City of New Orleans. 
App., 18 So.2d 218—Parker v. City 
of New Orleans, App., 1 So.2d 123 
—Carsey v, City of New Orleans, 
App., 181 So. 819—^Aucoln v. City 
of Baton Rouge, App., 171 So. 412— 
Corpus Juris eltod lu Todaro v. 
City of Shreveport, App., 170 So. 
356, 363. modified on other grounds 
174 So. HI. 187 La. >68—Hebort v. 
City of New Orleans. App.. 163 So. 
425—Miller v. City of New Or¬ 
leans, App., 152 So. 141—Llnxwilor 

V. City of Shreveport, App.. 161 So. 
81—Collins V. Lyons, 120 So. 418, 
9 La.App. 736. 

Md.—^Neucnschwander ▼. Washlngr- 
ton Suburban Sanitary Commis¬ 
sion, 48 A.2d 593. 187 Md. 67—CiU- 
zens Sav. Bank of Baltimore v. 
Covington. 199 A. 849, 174 Md. 633. 
Mich. — ^Moblo V. City of Lansing, 220 
N.W. 890, 243 Mich. 466. 

Minn.—^Baker v. City of South St. 

Paul. 270 N.W. 154, 198 Minn. 437. 
Mo.—Walsh V. City of St. Louis, 142 
S.W.2d 466. 846 Mo. 671—Nlmmo v. 
Perklnson Bros. Const. Co., 86 S. 

W. 2d 98—Ward v. City of Portago- 
vllle. App.. 106 S.W.2d 497—Shop- 
bell V. City of St Joseph, 49 S.W. 
2d 801. 226 Mo.App. 1170. 

N.Y.—^Michaels v. City of New York, 
247 N.Y.S. 781, 231 App.Div. 466. 
N.C.—^Waters v. Town of Belhaven, 
21 S.S.2d 840, 222 N-C 20-<laaque 
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actual notice is required by statute or charter pro¬ 
vision, as discussed infra subdivision b of this sec¬ 
tion. However, as the municipality is not liable for 
every minor defect likely to cause injury, as dis¬ 
cussed supra § 807, a municipality is not liable for 
an injury from a minor defect in the absence of 
actual or factual notice of the existence of such de- 
fect.*^ 

b. Statutory Requirement of Actual Notice 

In some Jurisdictions statutes or charters expressly 
require that a municipal corporation have actual notice of 
the defect In a street or sidewalk as a condition prece¬ 
dent to liability. 

In some jurisdictions statutes or charters express¬ 
ly require, as a condition precedent to municipal 
liability for injuries from defects or obstructions in 
streets, that the municipality have actual notice of 
the defect and such statutes are generally held 
valid,2* although a contrary rule has been asserted 
in some jurisdictions.^^ However, a local law en¬ 
acted by a municipality, which provides for writ¬ 
ten notice of a defect as a prerequisite to liability, 
has been held invalid as an attempt to supersede 


a general law conferring on the public the benefit 
of constructive notice of a defect.26 Ordinarily 
such a provision does not apply where the defec¬ 
tive condition is one of original construction, or is 
otherwise created by the direct act of the munici¬ 
pality itself, as discussed supra § 825. 

Such statutory provisions have been construed 
and interpreted by the courts as to various mat¬ 
ters, such as the object*® or efFect*^ of such provi¬ 
sions, their application to particular municipali¬ 
ties,*® the officers to be notified,*® the method of 
giving notice,*® the time of giving notice,®^ the per¬ 
son required to give the notice,®* and the sufficien¬ 
cy of the notice generally.®® It has been held that 
the notice must be of the identical defect which 
caused the injury,®^ and that notice of another de¬ 
fect, or of the existence of conditions likely to pro¬ 
duce the defect, is not sufficient.®® 

Under some of the statutes the notice provided 
for is insufficient unless in writing,®® and in such 
case it has been held that the fact that the munici¬ 
pality had actual knowledge of the defect will not 
dispense with written notice;®*^ but some courts 


V. City of Asheville, 178 S.E. 848, 
207 N.C. 821. 

Ohio.—City of Cleveland ▼. Amato. 
176 N.E. 227, 123 Ohio St. 675— 
Kerscher v. City of Conneaut, 65 
N.B.2d 272, 76 Ohio App. 401. 

Fa.—Good V. City of Philadelphia, 
6 A.Sd 101, 335 Pa. 13—Rog-ers v. 
Sputh Philadelphia Nat. Bank, 50 
A.2d 637, 160 Pa.Super. 154—Slg'er 
v. City of Philadelphia, 39 A.2d 296, 
166 Pa-Super. 61—Sherman v. City 
of Pittsburgh, 89 A.2d 156, 166 Pa- 
Super. 660—Vavasorl v. Tucker. 
Com.Pl., 22 Wash.Co. r63. 

Tex.—^Daniel v. City of Waco, Civ. 
App., 132 S.W.2d 131, error dis¬ 
missed, Judgment correct—City of 
Waco V. Witt, Civ.App., 126 S.W.2d 
1002. 

Wash.—Holland v. City of Auburn, 
297 P. 769, 161 Wash. 694. 

43 C.J. p 1043 note 68. 

Notice of snow and ice see supra I 
814. 

Actual knowledge of sidewalk de¬ 
fects Is that gained by speclflo In¬ 
formation given by or through an 
individual.—Aucoln v. City of Baton 
Rouge, Xja.App., 171 So. 412. 

Gonstmotlve knowladge of side¬ 
walk defects is that which it is held 
to have obtained through general ob¬ 
servation or otherwise.—^Aucoln v. 
City of Baton Rouge, supra. 

81. Cal.—Slscho v. City of Los Ban¬ 
os, 80 P.2d 116, 26 Cal.App.2d 642, 
rehearing denied 80 P.2d 1020, 26 
Cal.App.2d 642. 

N.T.—^Dumary v. Village of Athens, 
76 N.T.S.2d 680. 278 App.Dlv. 146. 


82. Md.—^Bngle v. Mayor and City 
Council of Cumberland, 25 A.2d 446. 
180 Md. 465. 

48 C.J. p 1044 note 72. 

Notice of snow or ice see supra § 
814. 

Foztlcular defects exempted from 
requirement 

The proviso of amendatory statute, 
requiring actual notice to munici¬ 
pality of defect or obstruction in 
street and written notice of injury 
caused thereby, that it shall not ex¬ 
empt municipalities from liability 
for negligence in falling properly to 
place signs or signals warning of 
excavations or other obstructions in 
streets, refers to whole statute, and 
hence means that municipality shall 
not be exempt from liability because 
of laok of actual notice of defect.— 
Green v. City of Roundup, 157 P.2d 
1010, 117 Mont. 249. 

Prior to statute notice to two or 
more Inhabitants of a municipality 
of a defect was held notice to the 
municipality.—Maaon v. Ellsworth, 
32 Me. 271—^French v. Brunswick, 21 
Me. 29, 38 Ain.D. 260. 

83. Md.—Engle v. Mayor and City 
Council of Cumberland, 26 A.2d 
446, 180 Md. 465. 

48 C.J. p 1046 note 73. 

84. Okl.—Tulsa V. Wells, 191 P. 186, 
79 OkL 39. 

Wash.—^Bom v. Spokane, 68 P. 886, 
27 Wash. 719. 

86. N.T.—^Hayward v- City of Schen¬ 
ectady, 297 N.T.S. 736, 261 App. 
Dlv. 736. 


'26. N.Y.—Spragrue v. Rochester, 68 
N.B. 697, 159 N.Y. 20. 

43 C.J. p 1044 note 72 [a]. 

27. Md.—Engle v. Mayor and City 
Council of Cumberland, 25 A.2d 
446, 180 Md. 465. 

28. Neb.—O’Loughlin v. Pawnee 
City, 129 N.W. 271, 88 Neb. 244. 

43 C.J. p 1044 note 72 [f] (2). 

29. N.Y.—Gregorius v. Coming, 126 
N.Y.S. 634, 140 App.DIv. 701, af¬ 
firmed 100 N.E. 1128, 206 N.Y. 722. 

43 C.J. p 1044 note 72 [dj. 

30l Mont.—^Andrews v. City of 
Butte, 147 P.2d 1020, 116 Mont. 69. 

81. Me.—^Abbott V. Rockland, 78 A. 
865, 105 Me. 147. 

43 C.J. p 1044 note 72 [g] (1). 

38. Me.—Harmon v. City of South 
Portland, 116 A. 419, 121 Me. 1. 

43 aJ. p 1044 note 72 [g] (7)-(10). 

33. Neb.—Ruth v. Omaha, 118 N.W. 
1084, 82 Neb. 846. 

43 C.J. p 1044 note 72 [ej, p 1044 
note 72 [g] (5), (6). 

SA Me.—Gurney v. Rockport, 45 A. 
310, 93 Me. 360. 

48 C.J. p 1044 note 72 [g] (2). 

3& Me.—Gurney v. Rockport, su¬ 
pra. 

43 G.J. p 1044 note 78 [g] (2). 

36. Minn.—Schlgley v. Waseca, 118 
N.W. 269, 106 Minn. 94. 19 L.R.A., 
N.S., 689, 16 Ann.Cas. 169. 

43 aJ. p 1046 note 77. 

37. Mich.—^Forsyth v. Saginaw, 122 
N.W. 628. 168 Mich. 201. 
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have held otherwise®^ on the theory that, since writ¬ 
ten notice is not required when the municipality it¬ 
self creates the defect, as discussed supra § 825, 
then, by a parity of reasoning, written notice should 
not be held essential, although provided for by stat¬ 
ute, when the same information is actually brought 
to the attention of the authorities.®® 

§ 827. -Nature and Sufficiency of Con¬ 

structive Notice Generally 

Implied or constructive notice of defects In streets or 
sidewalks arises from facts from which It may be reason¬ 
ably Inferred or from proof of circumstances from which 
It appears that the defect ought to have been known or 
remedied. 

Implied or constructive notice of defects in 
streets or sidewalks arises from facts from which 
it may be reasonably inferred or from proof of cir¬ 
cumstances from which it appears that the defect 


ought to have been known or remedied,^® the rule 
prevailing in such cases requiring the exercise of 
ordinary or reasonable care to discover the defect^i 
However, the mere existence of a minor defect is 
not such constructive notice as will render a mu¬ 
nicipal corporation liable for injuries resulting 
therefrom.^® There must be some element of con¬ 
spicuousness or notoriety to put the municipal cor¬ 
poration on inquiry as to the existence of the de¬ 
fect^® and its dangerous condition.^^ The facts 
and circumstances of each case must determine 
whether constructive notice is to be attributed to a 
municipality,^® and the question of constructive no¬ 
tice is usually one of fact for the jury, as discussed 
infra § 943. In determining such question the char¬ 
acter^® and notoriety^^ of the defect or obstruc¬ 
tion, its location with reference to the frequency 
of use,^® and the time of its existence, as discussed 
infra § 828, are to be taken into consideration. A 


SSL Neb.—Stewart v. Lincoln. 206 N. 

W. 161. 114 Neb. 84. 

48 CJ. p 1045 note 79. 

sa. Neb.—Stewart ▼. Lincoln, supra. 

40. Ala.—City of Birmingham v. 
Martin. 153 So. 235. 228 Ala. 818. 

CaL—CozpoB JTnxls guoted ta Christy 

V. City of Alhambra, 60 P.2d 454. 
450. 9 Cal.App.2d 499. 

Oa.—^Belcher ▼. City of Atlanta, 81 S. 
K2d 612. 71 Ga.App. 596^Jty of 
Camilla v. May. 27 S.£3.2d 777. 70 
OaApp. 136—^Mayor and Council of 
Buford V. Medley, 197 S.E. 494, 68 
OaApp. 48—Corpus Juxls dted la 
City of Rome v. Stone. 167 S.E. 325, 
828. 4*6 Ga.App. 259—^McFarland v. 
City of McCayavllle, 148 S.E. 421. 
89 Ga.App. 739. 

Md.—^Neuenschwander v. Washing¬ 
ton Suburban Sanitary Commis¬ 
sion. 48 A.2d 693. 187 Md. 67. 

Okl.—Oklahoma City v. Bums. 50 F. 

2d 1101. 174 Okl. 612. 

N.D.—Maloney v. City of Grand 
Forks, 16 N.W.2d 769. 73 N.D. 445. 
Tex.—City of Fort Worth v. Lee. Civ. i 
App.. 182 S.W.2d 831, affirmed 186 
aW.2d 954, 143 Tex. 561. 169 A- 
L.R. 125. 

43 C.J. p 1045 note 83. 

Notice will be presnmedi if facts 
exist with which ignorance is incom¬ 
patible. except on the assumption of 
failure to exercise reasonable care. 
Mich.—Dotton v. Albion. 15 N.W. 46. 
60 Mich. 129. 

N.D.—^Maloney v. City of Grand 
Forks, 16 N.W.2d 769, 73 N.D. 446 
—^Anderson v. Jamestown, 196 N. 

W. 758, 60 N.D. 631. 

41. Ala.—City of Tuscaloosa ▼. 
FBlr, 167 So. 276, 232 Ala. 129. 

Cal.—Corpus juris quoted la Christy 
V. City of Alhambra^ 60 P.2d 464. 
466. 9 Cal.App.2d 499. 


Colo.—^EUggins ▼. City of Boulder, 98 
P.2d 996. 106 Colo. 895. 

Conn.—^Rogers v. City of Meriden. 
146 A. 735, 109 Conn. 324, 71 A.L. 

R. 749. 

Hawaii.—^Eellett ▼. City and County 
of Honolulu, 35 Hawaii 447. 

Ill.—Thien v. City of Belleville. 78 
N.B.2d 462. 881 I11.App. 837. 

Ky.—City of Louisville v. Webber, 72 

S. W.2d 470. 264 Ky. 766. 

Mass.—^Adams v. Town of Bolton. 9 
N.E.2d 562, 297 Mass. 469. Ill A. 
L.R. 866—Tavano v. City of Wor¬ 
cester, 192 N.E. 22. 287 Mass. 420. 
Mont.—^Remess v. City of Glasgow, 
28 P.2d 468, 96 Mont. 595. 

N.Y.—Croner v. Village of Monticel- 
lo. 26 N.T.S.2d 63, 261 App.Dlv. 860. 
N.C.—^Waters v. Town of Belhaven. 

21 S.E.2d 840, 222 N.C. 20—Mark¬ 
ham v. Duke Land & Improvement 
Co.. 168 S.E. 862. 201 N.a 117. 

N.D.—^Maloney v. City of Grand 
Forks. 15 N.W.2d 769, 73 N.D. 446. 
Or.—^Krause v. Southern Pac. Co.. 295 
P. 966, 135 Or. 310. 

Tenn.—Osborn v- City of Nashville, 
186 S.W.2d 610, 182 Tenn. 197— 
City of Nashville v. Nevin, 12 
Tenn.App. 336. 

Tex.—^Texas Co. v. Grant, 182 S.W.2d 
096. 143 Tex. 145. 

43 aJ. p 1046 note 84. 

dty olBolals have duty to observe 
condition of city’s streets and alleys 
and are not excused if they fall in 
performance of such duty.—Barry v. 
City of Butte, 142 P.2d 571. 116 Mont 
224. 

4SL Cal.—^Nicholson v. City of Los 
Angeles, 54 P.2d 725, 6 Cal.2d 361 
—^Allen V. City of Los Angeles, 110 
P.2d 75, 43 Cal.App.2d 65—Meyer 
V. City of San Rafael, 70 P.2d 633. 

22 Cal.App.2d 46. 

43. Cal.—^Laurenzi v. Vranlzon, 165 
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P.2d 688. 25 Cal.2d 806—Nicholson 
V. City of Los Angeles, 64 P.2d 726, 
6 Cal.2d 861—^Meyer v. City of San 
Rafael, 70 P.2d 633, 22 CaI.App.2d 
46. 

Notorious defect 

Where defect has become known 
and notorious to travelers on the 
street and there has been full op¬ 
portunity for municipality to learn 
of existence of defect and repair It 
through its agents charged with that 
duty, the law imputes notice to and 
charges municipality with negli¬ 
gence.—^Neuenschwander v. Washings 
ton Suburban Sanitary Commission, 
48 A.2d 693, 187 Md. 67. 

44. Cal.—^Laurenzi v. Vranizan, 165 
P.2d 633, 25 Cal 2d 806—Nicholson 
V. City of Los Angeles. 54 P.2d 726, 
5 Cal.2d 361—Meyer v. City of San 
Rafael. 70 P.2d 633. 22 Cal.App.2d 
46. 

45- Conn.—^Tlrendi v. City of Waters 
bury, 23 A.2d 919, 128 Conn. 464— 
Matchulot V. Town of Ansonla, 163 
A. 595. 116 Conn. 56. 

Miss.—Warren v. City of Tupelo, 194 
So. 298. 187 Mias. 816. 

48. Conn.—^Tirendl v. City of Water- 
bury, 23 A.2d 919, 128 Conn. 464— 
Matchulot V. Town of Ansonlo. 163 
A. 696, 116 Conn. 55. 

Pa.—^Alola V. City of Washington, 
Com.Pl., 40 Mun.L.R. 122. 

43 C.J. p 1046 note 86. 

47. Conn.—Tirendl v. City of Water- 
bury, 28 A.2d 919, 128 Conn. 464 
—Matchulot V. Town of Ansonla, 
163 A. 696. 116 Conn. 55. 

43 C.J. p 1046 note 87. 

4& Mo.—Scanlan v. Kansas City, 19 
S.W.2d 622, 223 Mo.App. 1203. 

Pa.—^Aloia V. City of Washington, 
Com.Pl., 40 Mun.L.R. 122. 

43 aJ. P 1046 note 88. 
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petition to municipal authorities for a new sidewalk 
wider than the one existing does not show knowl¬ 
edge by the municipality six months later of defects 
in the old walk.*® 

§ 828. -Time of Existence of Defect or 

Obstruction 

If a defect or obstruction In a street or sidewalk has 
existed for such a length of time that the municipal au¬ 
thorities, by the exercise of reasonable care and diligence, 


could have known of Its existence and remedied It, notice 
to the municipality may be Implied. 

Notice to a municipal corporation of a defect or 
obstruction in its streets or sidewalks may be im¬ 
plied if the defect or obstruction has existed for 
such a length of time that the municipal authori¬ 
ties, by the exercise of reasonable care and dili¬ 
gence, could have known of its existence and reme¬ 
died it;B0 and in such cases actual notice to the 
municipality is unnecessary.61 Conversely, no lia- 


40. Wls.—Barrett v. Hammond, 68 
N.W. 1063. 87 Wls, 664. 

SO, U.S.— city of San Dleso ▼. 
Perry, C.C.A.Cal.. 124 F.2d 629. 

Ala.—City of Birmingham v. Chamb- 
less, 132 So. 313. 222 Ala. 249— 
City of Birmingham v. Coe, 20 So. 
2d 110, 31 Ala.App. 638, certiorari 
denied 20 So.2d '113, 246 Ala. 231. 

Cal.—Laurenzl v. Vranlzan, 156 P.2d 
633, 25 Cal.2d 806—^Rowland v. 
City of Pomona, 186 P.2d 447. 82 
Cal.App.2d 622—Jones v. City of 
Lios Angeles, 168 P.2d 480, 74 Cal. 
App.2d 183—Sheldon v. City of Los 
Angeles, 131 P.2d 874, 65 Cal.App. 
2d 690—Lorraine v. City of Los 
Angeles, 130 P.2d 140, 55 Cal.App. 
2d 27—Christy v. City of Alham¬ 
bra. 60 P.2d 454. 9 Cal.App.3d 499— 
Wise V. City of Los Angeles, 49 
P.2d 1122, 9 Cal.App.2d 364, rehear¬ 
ing denied 60 P.2d 1079, 9 Cal.App. 
2d 864—^Hook V. City of Sacra¬ 
mento, 6 P.2d 643, 118 Cal.App. 
647—Cozpns Jnxls olted tn Dawson 
V. Tulare Union High School Dis¬ 
trict, 276 P. 424, 426, 98 Cal.App. 
138. 

Conn.—^Rogers v. City of Meriden, 
146 A. 735, 109 Conn. 324. 71 A.L.R. | 
749. 

Ga.—Belcher v. City of Atlanta, 31 
S.E.2d 612, 71 Ga.App. 696—City of 
Camilla v. May, 27 S.E.2d 777, 70 
Ga.App. 136—^Mayor and Council 
of Buford V. Medley, 197 S.E3. 494, 
68 Ga.App. 48—City of Bamesvllle 
V. Sappington, 197 S.B. 342, 58 Ga. 
App. 27—City of Rome v. Hanson, 
194 S.E. 887, 67 Ga.App. 222—City 
of Rome v. Brinkley, 187 S.E. 911, 
64 Oa.App. 391—City of Sllvertown 
V. Harcourt. 179 S.B. 772, 61 Ga. 
App. 160—^Bllis V. Southern Groc¬ 
ery Stores, 167 S.B. 324, 46 Ga.App. 
264—City of Waycross v. Howard, 
167 S.B. 247, 42 Qa.App. 636— 
Broddy v. City of Dublin, 164 S.B. 
204. 41 Ga-App. 603. 

Hawaii.—Kellett v. City and County 
of Honolulu, 36 Hawaii 447. 

111.— Baker v. Granite City, 37 N.B.2d 
372, 311 I11.APP. 686—Simon v. City 
of Chicago. 279 I11.APP. 80. 

Iowa.—^Ahern v. City of Dcs Moines, 
12 N.W.2d 296, 234 Iowa 113—Tll- 
lotson V. City of Davenport, 4 
N.W.2d 366, 232 Iowa 44—Thomas 
V. City of Fort Madison, 281 N.W. 
748, 226 Iowa 822—Jeffers v. Sioux 


City. 266 N.W. 621. 221 Iowa 236— 
Abraham v. Sioux City, 260 N.W. 
461, 218 Iowa 1068—Ritter v. City 
of Ft. Madison, 234 N.W. 814, 212 
Iowa 664. 

Ky.—City of Louisville v. Webber. 
72 S.W.2d 470, 264 Ky. 766—City 
of Danville v. Vanarsdale, 48 S.W. 
2d 6, 243 Ky. 338—City of George¬ 
town V. Red Pox Oil Co., 15 S.W.2d 
489, 228 Ky. 699—Wyatt v. City 
of Henderson. 300 S.W. 921, 222 Ky. 
292. 

La.—White v. City of Alexandria, 
App., 36 So.2d 810—Kuntz v. City of 
New Orleans, App, 10 So.2d 658— 
Garsey v. City of New Orleans, 
App., 181 So 819. 

Md.—Commissioners of Baltimore 
County V. Collins, 148 A. 242, 158 
Md. 336. 

Mo.—^Llthegner v. City of St Louis, 
App., 126 S.W.2d 925—Ward v. City 
of Portagevllle, App., 106 S.W.2d 
497—King V. City of De Soto, App., 
89 S.W.2d 679—Smith v. City of 
New Franklin, App., 71 S.W. 2d 
780. 

N.M.—^Napoleon v. City of Santa F6, 
36 P.2d 973, 38 N.M. 494. 

N.T.—^Nelson v. City of New York. 
34 N.Y.S.3d 963, 264 App.Dlv. 786— 
Magid V. City of New York, 264 
N.y.S. 236, 234 App.Dlv. 38, af¬ 
firmed 182 N.B. 206, 259 N.Y. 618. 

N.C.—Gasque v. City of Asheville, 
178 S.E. 848, 207 N.C. 821. 

N.D.—Maloney v. City of Grand 
Forks, 15 N.W.2d 769, 73 N.D. 
446. 

Ohio.—^Kochcr v. City of Barberton, 
42 N.B.2d 977, 140 Ohio St 240— 
Yackee v. Village of Napoleon, 21 
N.E.2d 111, 135 Ohio St 344. 

Okl.—City of Tulsa v. Caudle, 141 
P.2d 107, 193 Okl. 6—City of Tulsa 
V. Macura, 100 P.2d 269, 186 Okl. 
674—City of Ada v. Criswell, 94 
P.2d 838, 185 Okl. 617—Oklahoma 
City V. Bums, 50 P.3d 1101, 174 
Okl. 612—Oklahoma City v. Stew¬ 
art, 8 P.2d 30. 155 Okl. 37—City of 
Chlckasha v. Daniels, 251 P. 978, 
123 Okl. 73, 61 A.L.R. 668. 

Fa.—Braden v. City of Pittsburgh, 
18 A.2d 99. 143 Pa.Super. 427, dis¬ 
senting opinion, 18 A.2d 818, 143 
Pa.Super. 427—Schaut v. Borough 
of St Marys, 14 A.2d 683, 141 Pa. 
Super. 388^—Timlin v. City of 
Scranton, 12 A.2d 602, 139 Fa. 
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I Super. 503—Johnson v. Glenolden 
Borough, Com PI., 31 Del Co. 459— 
Pilvells V. Township of Plains, 
Com.Pl., 84 Luz.Leg.Reg. 29, re¬ 
versed on other grounds Pilvells v. 
Plains Tp.. 14 A.2d 667, 140 Pa. 
Super. 561—^Vavasorl v. Tucker, 
Com.Pl., 22 Wash.Co. 163. 

R.I.—Hoyt v. Allen, 181 A. 411, 66 

R. I. 860. 

Tenn.—Jackson ▼. City of Nashville, 
68 S.W.2d 137, 17 Tenn.App. 413— 
Corpus Juris olted In City of Nash¬ 
ville V. Nevln, 12 TennJ\j)p. 336, 
343. 

Tex.—City of Waco v. Witt, Clv.App., 
126 SW.2d 1002. 

Utah.—Pollarl v. Salt Lake City, 176 
P.2d 111. 

Wash.—^Holland v. City of Auburn, 
297 P. 769, 161 Wash. 694. 

48 C.J. p 1046 note 92. 

Notice of snow and Ice see supra 6 
814. 

Time allowed to make repairs, etc. 
see supra 5 803. 

Constructive notice of a dangerous 
or defective condition of a sidewalk 
can be shown by the long^contlnued 
existence of the condition.—Jones v. 
City of Los Angeles, 168 P.2d 480, 
74 Cal.App.2d 183. 

Ignorance of its existence Is in¬ 
excusable where defect has existed 
for such time.—^Young v. City of St. 
Louis. Mo., 178 S.W.2d 641. 
Prereqnlsitas 

Defect must be shown to have 
existed long enough and to have been 
of such dangerous character that 
city authorities, by reasonable care, 
should have discovered and reme¬ 
died It.—Maloney v. City of Grand 
Forks, 15 N.W.2d 769, 78 N.D. 445. 
Temporary obsonzlty 
Fact that sidewalk was concealed 
by water at time of accident is Im¬ 
material on Issue whether city exer¬ 
cised diligence in discovering defect 
where defect has existed for such a 
time as to constitute constructive 
notice.—Slack v. City of Boston, 176 
N.1D. 504, 276 Mass. 187. 

51. Cal.—Wise v. City of Los An¬ 
geles, 49 P.2d 1122, 9 CalA.pp.2d 
364, rehearing denied 60 P.2d 1079, 
9 Cal.App.2d 364. 

Ga.—Belcher v. City of Atlanta, fl 

S. B.2d 612, 71 GaApp. 696—City of 
Camilla v. May, 27 aB.2d 777, 70 
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bility will attach, in the absence of actual notice, 
if the defect has existed for so short a time that 
the authorities, in the exercise of reasonable care, 
could not have known of it.®^ However, where the 
defect can be noticed only by a close inspection, the 
length of time it has existed becomes immatcnal,®^ 
as the rule of implied notice from the existence of 
defects for a considerable length of time docs not 
apply to minor defects.®^ 

Detcmiination of time required to give cO}istruc^ 
five notice. Except in so far as the question may 
be controlled by express charter or statutory pro¬ 
vision,55 there is no fixed or definite rule as to what 
length of time would be required in order to justify 
an inference of notice on the part of the munici¬ 
pality, but each case must depend on the facts and 
peculiar circumstances attending and surrounding 
it,®5 such as the character and conspicuity of the 
defect or obstruction,the notoriety thereof,®* and 
its location with respect to the extent of travel,®* 


due weight being given to the consideration that 
municipal authorities, with their multiplied duties, 
cannot be expected to act with the promptness and 
celerity of individuals conducting their private af¬ 
fairs.®* 

Continuity of defect or obstruction. Although 
the defect or obstruction is not absolutely continu¬ 
ous, but is the result of a frequently repeated un¬ 
lawful act, the municipality may be affected with 
notice as though the defect were continuously ex- 
istent.®! Where the obstruction is maintained by 
a series of acts, the obstruction will be deemed con¬ 
tinuous ;®2 and in considering the time of its exist¬ 
ence, as bearing on the question of implied notice, 
the time will be reckoned from the first act of the 
series.®* 

Application of rules. Constructive notice has 
been imputed to a municipality where, in connec¬ 
tion with the other circumstances, the defective 
condition had existed for a year or more,®® for a 


Ga.App. 1S6—Mayor and Council 
of Buford V Mndley, 197 S.E. 494, 
58 GaApp 48—City of Rome v. 
Brinkley, 187 S.E. 911, 54 Ga.App 
391—City of Waycross v. Howard. 
157 SE. 247. 42 Ga.App. C36— 
Braddy v. City of Dublin, 164 S.E. 
204, 41 Ga.App. 603. 

Hawaii.—Kellett v. City and County 
of Honolulu, 36 Hawaii 447. 

N.M.—Napoleon v. City of Santa F€, 
35 P.2d 973, 38 N.M 494. 

Okl.—^Town of OkPinah v. tiindsey, 
176 P2d 489, 198 Okl. 114—City of 
Tulsa V. Caudle, 141 P.2d 107. 
193 Okl. 6—City of Tulsa v. Ma- 
cura. 100 P.2d 209, 186 Okl 674— 
City of Ada v. Crl.swell, 94 P.2d 
838, 186 Okl. 517. 

4.S C.J. p 1046 note 92. 

52. Gh. —McMahen v, Nanhvllle, C. 
& St. L. Ry. Co., 23 SE.2d 81, 68 
GaApp. 397—Braddy v. City of 
Dublin, 154 SE. 204, 41 Ga.App 
603. 

Hawaii.—Tvelleli v. City and County 
of Honolulu, 36 Hawaii 447. 

Ky.—Mathews v City of Richmond, 
164 S.W.2d 9C3. 291 Ky. 3S7. 

Mich.—CoxiniB JnrlB otted in Moblo v. 
City of Lansing, 220 N.W. 890, 891, 
248 Mich 466. 

43 C.J. p 1048 note 93. 

53. Pa.—Sherman v. Clty„of Pitts¬ 
burgh, 39 A.2d 156, 155 Pa.Super. 
660—^Timlin v. City of Scranton, 12 
A.2d 503, 139 Pa.Super. 503—Ger¬ 
man V. City of McKeesport, 8 A.2d 
437, 137 Pa.Super. 41. 

48 C.J. p 1048 note 94. 

64. U.S.—-City of San Diego v. Perryt 
C.C.A.Gal., 124 F.2d 629. 

Cal.—Laurenzl v. Vranizan, 166 P.2d 
633, 26 Cal.2d 806—Whiting v. Na¬ 
tional City, 69 P.2d 990, 9 Cal.2d 


163—Balmer v. City of Beverly 
Hills. 71 P.2d 854, 22 Cal.App.2d 
529. 

55. Mich.—Buhler v. City of Detroit, 
264 N.W 819, 274 Mich. 139. 

48 C.J. p 1048 note 95. 

Conolnzlve preaumptloii under stat¬ 
ute that city had notice of defective 
condition of sidewalk by reason of 
becoming out of repair, where the 
defect had existed for thirty days, 
c:mnot bo oontrudicted by testimony 
but remains as an established phase 
of the case in favor of plaintiff.— 
Peero v. City of Mackinac Island, 11 
N.W.2d 893. 307 Mich. 290. 

GG. Cal.—Maddorn v. City and Coun¬ 
ty of S.'in Fr.niici 8 C 0 , 169 P.2d 425, 
74 Cal.App.2d 742—Christy v. City 
of Alhambra. 60 P.2d 464. 9 CaL 
App 2d 499. 

Mo.—Peterson v. Kansas City, 23 S. 

W.2d 1045, 324 Mo. 454. 

S.D.—^Williams v. Wesslngton Tp., 
14 N.W.2d 403, 70 S.D. 76. 

43 C.J. p 1048 nolo 96. 

Question for court or jury see Infra 
. {i 043. 

"Iflong-coatljinod negleotp’' as '*con- 
sideralile length of time” or an “un¬ 
reasonable length of time,” is mat¬ 
ter which must lie determined In ac¬ 
cordance with all the facts and cir¬ 
cumstances of the particular case In 
determining wlielher city had con¬ 
structive notice of a dangerous or de- 
focllve condition of public street.— 
Maddem v. City and County of San 
Francisco, 169 P.2d 425, 74 Cal.App. 
2d 742. 

reasonable nnlatenaiioe contem¬ 
plates a reasonable period of time to 
charge the city with notice of de¬ 
fect.—Hullings V. City of Pittsburgh, 
28 A.2d 359, 160 Pa.Super. 888. 
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57. S.D.—Williams v. Wesslngton 
Tp., 14 N.W.2d 493, 70 S.D. 76. 

43 C.J. p 1048 note 97. 

58. Md.—^Delmar v. Venables, 94 A. 
89, 126 Md. 471. 

43 C.J. p 1049 note 98. 

69. Mo.—^Peterson v. Kansas City, 
23 S.W.2d 1046, 824 Mo. 454. 

48 C.J. p 1049 note 99. 

68. N.T.—Kunz v. Troy, 10 N.B. 442, 
104 N.T. 844, 58 Am.R. 508. 

Pa.—Creadlck v. Philadelphia, 18 Pa. 
Dist. 808. 

61. MfiU3s.—^McGofflgan v. Boston, 
21 N.E. 871, 149 Mass. 289. 

43 C.J. p 1049 note 2. 

68. Mo.—^Vance v. Kansas City, 100 
S.W. 1101, 123 MO.APP. 644. 

63. Mo.—Vance v. Kansas City, su¬ 
pra. 

43 C.J. p 1049 note 4. 

64. Cal.—Sheldon v. City of Los 
Angeles, 131 P.2d 874, 66 Cal.App. 
2d 690. 

Idaho.—Borland v. City of Halley, 
101 P.2d 17, 61 Idaho 333. 

Iowa.—^Howard v. City of Waterloo, 
221 N.W. 812, 206 Iowa 1100— 
Greenlee v. City of Bello Plalne, 
216 N.W. 774, 204 Iowa 1056. 

La.—toward v. Great Am. tndem. 
Co.. App., 86 So. 2d 881, decree 
amended, rehearing denied, 37 So. 
2d 468—White v. City of Alex¬ 
andria, App., 86 So.2d 810—^Bodon- 
helmer v. City of New Orleans, 
App.. 18 So.2d 224—McQuillan v. 
City of New Orleans, App., 18 So.3d 
218—Kuntz V. City of New Orleans, 
App.. 10 8o.2d 668—Cato v. City of 
New Orleans, App., 4 So.2d 460— 
Robinson v. City of Alexandria, 
App., 174 So. 681—^Holbrook v. City 
of Monroe^ App., 157 So. 666. 
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month or more but less than a year,®® for a week 
or more but less than a month,®® for less than a 
week but more than a day,®^ or for a day or less.®® 
Generally, however, notice has not been implied 
where the defect or obstruction had existed only 
for a day or less,®® and it has been said that “no¬ 
tice should not be imputed where the defects are 
of recent origin, and particularly where they are 
concealed in anywise.”*^® Even the existence for 
two days^i or six days^® of a defect not notorious¬ 
ly dangerous has been held not to constitute con¬ 
structive notice, and the same rule has been ap¬ 
plied to a defect existing for three weeks, where it 
was so inconspicous as to be noticed by only a few 
residents of the immediate neighborhood.^® 

§ 829. - Hidden or Latent Defects 

Injuries resulting from latent defects In a street not 
duo to faulty municipal work, and which could not have 
been discovered by ordinary care and diligence, do not 
give a right of action against the municipal corporation 
In the absence of actual notice. 

Since a municipal corporation is not an insurer 
against all defects, latent as well as patent, but its 


§ 829 

liability is for negligence, as discussed supra § 
802, in the absence of actual notice, a city is liable 
only for such defects in a street or sidewalk as are 
apparent,^^ or suggested by appearances,^® or dis¬ 
closed by a test in the nature of the ordinary use of 
the street or sidewalk."^® If the defect is latent and 
could not be discovered in the exercise of ordi¬ 
nary care, notice thereof will not be imputed to the 
municipality.^^ Hence, injuries resulting from la¬ 
tent defects in a highway not due to faulty mu¬ 
nicipal work, and which could not have been dis¬ 
covered by ordinary care and diligence, do not give 
a right of action against the municipality in the 
absence of actual notice.*^® However, under a stat¬ 
ute imposing absolute liability on municipalities for 
failure to keep streets in repair, a municipality may 
be liable for injuries from latent defects regardless 
of notice.^® 

It has been held in a number of cases that the mu¬ 
nicipality cannot be charged with notice of a de¬ 
fect unless it is so obvious as to attract the atten¬ 
tion of persons in the habit of passing along the 
street at that point,®® although all passers-by need 


Mo.—Green v. Kansas City, App., 107 
S.W.2d 104—Ward v. City of Port- 
affevllle, App., 106 S.W.Sd 497— 
Smith V. City of New Franklin, 
APP., 71 S.W.2d 780. 

•Tex.—City of Fort Worth v. Lee, Civ. 
App., 182 S.WSd 831, afllrmed 186 
S.W.2d 954, 143 Tex. 661, 169 A.L.R. 
126. 

43 C.J. p 1049 note 6. 

66. La.—^Tiller v. City of Monroe, 
6 La.App. 478. 

Fa.—Stewart v. City of Pittsburgh, 
43 A.2d 393, 157 Pa.Super. 347— 
Heins V. City of IMltsburgh, 10 
A.2d 100, 137 Pa.SupQr. 603—Mur- 
tba V. City of I'hihidclphla, 171 A. 
399, 113 Pa.Super. 426. 

Tenn.—Jackson v. City of Nashville, 
68 S.W.2d 137, 17 Tcnn.App. 413. 

43 C.J. p 1049 note 6. 

66. S.D.—Gellenbeck v. Mobrldge, 
166 N.W. 681, 40 S.D. 167. 

48 C.J. p 1060 note 7. 

67. Ind.—Ft. Wayne v. Duryee, 37 
N.E. 299, 9 Ind.App. 620. 

43 C.J. p 1060 note 8. 

68. Mo.—Scanlan v. Eansaa City, 
19 S.W.2d 622, 223 Mo.App. 1203. 

48 G.J. p 1060 note 9. 

69. Ky.—City of Danville v. Vanars- 
dale, 48 S.W.2d 5, 243 Ky. 388. 

Ohio.—Blackburn v. City of Mlamls- 
burg, 28 N.B.2d 969, 62 Ohio App. 
327. 

43 C.J. p 1060 note 10. 

Overnight 

Ky.—City of Georgetown v. Red Fox 
Oil Co., 15 S.W.2d 489, 228 Ky. 
699. 

Pa.—^Braden v. City of Pittsburgh, 18 


A.2d 99, 143 Pa.Super. 427, dissent¬ 
ing opinion 18 A.2d 818, 143 Pa. 
Super. 427. 

43 C.J. p 1050 note 10 [e]. 

TO. Ky.—^Ashland v. Boggs, 171 S. 
W. 461. 161 Ky. 728, 731, Ann.Cas. 
1916B 1006^orbln v. Benton. 162 
S.W. 241, 151 Ky. 483. 43 L.R.A.. 
N.S., 591—^Bell V. Henderson, 74 S. 
W. 206, 24 Ky.L. 2484. 

48 C.J. p 1061 note 11. 

7L Mich.—^Moblo v. City of Lansing, 
220 N.W. 890. 243 Mich. 466. 

72. Pa.—^Allen v. East BulEalo Tp., 
22 Fa.Co. 346. 

78. Or.—Colby v. Portland, 166 P. 
637, 85 Or. 359. 

74L Ind.—Indianapolis v. Ray, 97 N. 

I E. 796, 62 Ind.App. 388. 

La.—James v. City of New Orleans, 
App., 121 So. 879. 

Miohj—^Hembling v. Grand Rapids, 
68 N.W. 310, 99 Mich. 292. 

Liability oannot be avoided where 
defect is patent and obvious because 
injured party had not observed it 
due to presence of leaves, on theory 
that, if hazard was not obvious to 
woman, city should not be charged 
with notice of it, since it was incum¬ 
bent on city’s Inspectors to discover 
and repair the defect—^Parker v. City 
of New Orleans, La.App., 1 So, 2d 
128. 

7& Mich.—^Hembling v. Grand 
Rapids, 68 N.W. 810, 99 Mich. 292. 
78. Mich.—Hembllng v. Grand 
Rapids, supra. 

77. La.—James v. City of New Or¬ 
leans, App., 121 So. 879. I 
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Okl.—^Armstrong v. City of Tulsa. 

226 P. 660, 102 Okl. 49. 

72, Iowa.—Ritter v. City of Ft. 
Madison, 234 N.W. 814, 212 Iowa 
664. 

Kan.—Billings v. City of Wichita, 62 
P.2d 869. 144 Kan. 742. 

Ky.—KnilCley v. Reid, 162 S.W.2d 615, 
287 Ky. 212. 

La.—James v. City of New Orleans, 
App., 121 So. 879. 

Neb.—Gates v. City of North Platte, 
254 N.W. 418, 126 Neb. 785. 

Tex.—Daniel v. City of Waco, Civ. 
App., 132 S.W.2d 131, error dis¬ 
missed, Judgment correct—Corpus 
Juris dted In Carlisle v. City of 
Waco, Clv.App.. 66 S.W.2d 208, 210. 
43 C.J. p 1061 note 16. 

Defects hdd not latent 

(1) Defects discoverable by exer¬ 
cise of reasonable diligence.—O’Gor¬ 
man V. Kansas City, 93 S.W.2d 1132, 
233 Mo App. 124. 

(2) Other defects.—City of Beau¬ 
mont V. Baker, Tex.Clv.App., 95 S.W. 
2d 1365, error dismissed. 

79. W.Va.—Campbell v. Elkins, 52 
S.E. 220, 68 W.Vo. 308. 2 L.R.A.. 
N.S., 150. 

80. Miss.—Oorpns Juris cited In 
Dow V. Town of DLo, 162 So. 474, 
476, 160 Miss. 240. 

Mont.—Corpus Juris quoted In Rem- 
esE v. City of Glasgow, 28 P.2d 
468, 469. 95 Mont. 696. 

Pa.—Miller v. City of Brie, 16 A.2d 
37, 340 Pa. 177—Good v. City of 
Philadelphia, 6 A.2d 101, 336 Pa. 
13—Malone v. Union Paving Co., 
169 A. 81. 306 Pa. lllr-Rogers v. 
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not actually have noticed the defect.*^ In other 
cases, hov/ever, it has been held that the municipal¬ 
ity must exercise greater diligence to observe the 
condition of its streets than mere passers-by, 
especially where the condition has existed for a con¬ 
siderable length of time.®3 Hence, the mere fact 
that the defect was hidden, or not observable to 
passers-by, and that the municipality had no notice 
of it, will not exempt from liability if the defect was 
of such a nature that reasonable caution on the part 
of the municipal authorities would have discovered 
it 84 

§ 830. -Inspection 

The exercise of reasonable care by a municipal cor¬ 


poration to discover and remedy defects In Its streets 
may Involve the duty of reasonable Inspection so as to 
charge the municipality with notice of the defects which 
such an Inspection would disclose. 

The rule that a municipal corporation, even 
though it has no actual notice, must exercise or¬ 
dinary care to discover and remedy defects in its 
streets and sidewalks, as discussed supra § 827, 
may involve the duty of reasonable inspection,86 so 
as to charge the municipality with notice of the 
defects which such an inspection would disclose.86 
The fact that inspection would have disclosed the 
unsafe condition is not alone sufficient to charge the 
municipality with constructive notice,87 but it must 
be shown that the municipality would have discov- 


South Philadelphia Nat Bank. 50 
A.2d 697, 160 Pa.Super. 164—Ger¬ 
man V. City of McKeesport 8 A. 2d 
437, 137 Pa.Super. 41-^eske v. 

City of Pittsburgh. 168 A. 328, 110 
Pa.Super. 274—Johnson v. Glen- 
olden Borough, Com.Pl., 31 Del.Go. 
459—^Daly v. Yeadon Borough, 
Com.P1.. 31 Del-Co. 380—Vavaaorl 
▼. Tucker, Com.Pl., 22 WaslLCo. 
163. 

48 O.J. p 1051 note 16. 

Constxnetive aotloe not shown 
Fa.—Miller v. City of Erie, 16 A.2d 
87, 840 Pa. 177—Good v. City of 
Philadelphia, 6 A.2d 101, 835 Pa. 
13—Slger ▼. City of Pittsburgh, 89 
A.2d 296, 156 Pa.Super. 61. 

48 C.J. p 1062 note 16 [a]. 

Test as to dlsooveraUllty of defect 
If the defective condition is such 
that it is discovered by only one out 
of very many persons who pass it in 
the ordinary pursuit of business or 
pleasure, it cannot be said to be no¬ 
torious or to be such a defect that 
the municipality is chargeable with 
constructive notice of its existence.— 
Miller V. City of Erie, 16 A.2d 37, 
340 Pa. 177—Bums v. Bradford, 20 A. 
997, 137 Pa. 361, 11 L.R.A. 726— 
Daly v. Yeadon Borough, Fa.Com.Pl., 
31 Del.Co. 380. 

81. Mont.—Corpus Juris quoted In 
Remesz v. City of Glasgow, 28 F.2d 
468, 469, 96 Mont. 695. 

43 aj. p 1052 note 17. 

88. Kan.—Billings v. City of Wichi¬ 
ta, 62 P.2d 869, 144 Kan. 742. 
Miss.—Corpus Juris cited In Dow v. 
Town of D’Lo, 152 So. 474, 476, 169 
Miss. 240. 

43 C.J. P 1052 note 18. 

88: Kan.—Billings v. City of Wichi¬ 
ta, 62 P.2d 869, 144 Kan. 742. 

84. Kan.—^Billings v. City of Wichi¬ 
ta, supra. 

43 C.J. p 1062 note 19. 

85. Ala.—^Birmingham Water Works 
Co. V. Walker, 8 So.2d 827, 243 Ala. 
149. 

14L.—Geiamar v. City of Alexandria, 
App., 142 So. 867. 


Md.—^Neuenschwander v. Washington 
Sanitary Commission, 48 A.2d 698, 
187 Md. 67. 

N.C.—^Radford v. City of Asheville, 
13 S.E.2d 266, 219 N.C. 186. 

Okl.—City of Ada v. Criswell, 94 P.2d 
838. 186 Okl. 517—^Ponca City v. 
Swayne, 60 P.2d 1082, 174 Okl. 
576. 

S.C.—Crosby v. City of Chester, 14 

S. E.2d 562. 197 S.C. 66. 

43 G.J. p 1052 note 23. 

Extent and nurnhex of streets or 
sidewalks do not affect duty of in¬ 
spection.—Radford v. City of Ashe¬ 
ville, 18 S.E.2d 266, 219 N.C. 185. 

xmpraotioahle Inspeetlon of streets 
and sidewalks Is not required, but 
only such as reason makes necessary. 
—^Braddy v. City of Dublin, 164 S.E. 
204, 41 6a.App. 603. 

Patent defect 

If depression in sidewalk was five 
inches deep, depression would con¬ 
stitute patent defect, and question 
then would he whether city failed to 
use reasonable care In discovering 
existence of depression.—^Leverone v. 
City of New London, 173 A. 108, 118 
Conn. 463. 

Slight defects 

A municipality cannot police each 
and every sidewalk within its con¬ 
fines with such vigilance as to detect 
all slight defects which might be 
brought about through conditions 
of the soil or by exterior forces.— 
Carsey v. City of New Orleans, La. 
App., 181 So. 819. 

88. Cal.—^Laurenzi v. VYanlzan, 156 
P.2d 633, 26 Cal.2d 806—Nicholson 
V. City of Los Angeles, 64 P.2d 725, 
5 Cal.2d 361—^Perry v. City of San 
Diego. 181 P.2d 98. 80 Cal.App.2d 
166—^Klrack v. City of Eureka, 168 
P.2d 270, 69 Cal.App.2d 134—Meyer 

T. City of San Rafael, 70 P.2d 533. 
22 Cal.App.2d 46. 

Miss.—Dow v. Town of D’Lo, 152 So. 
474, 169 Miss. 240. 

Pa.-^od V. City of Philadelphia, 6 
A.2d 101, 836 Pa. 18—Sherman v. 
City of Pittsburgh. 39 A.2d 166, 166 
Pa.Super. 660—Timlin v. City of 
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Scranton, 12 A.2d 602, 189 Pa.Su- 
per. 503. 

48 C.J. p 1052 note 23. 

Pactom oonsldezed 

(1) Whether city exercised proi>- 
er vigilance to discover sidewalk de¬ 
fects depends on time during which 
they existed, their nature, extent, 
and prominence in location, and oth¬ 
er factors bearing on what can rear 

I Bonably be expected of person 
charged with duty of supervising 
miles of streets and sidewalks.—Pol- 
lari V. Salt Lake City, Utah, 176 P.2d 
111 . 

(2) Ebctraordlnary and unprece¬ 
dented rainfalls should make city 
especially diligent in inspection of 
streets and bridges.—Correll v. City 
of Spartanburg, 169 S.E. 84, 169 S.C. 
403. 

Scops of Inspection 

(1) Municipal authorities planning 
and constructing an Improvement 
with knowledge of circumstances 
which reasonably might be expected 
to result in a dangerous condition of 
Improvement are required to make 
inspections commensurate in scope 
with nature and character of their 
knowledge and peril which should be 
avoided.—^Fackrell v. City oC San 
Diego, 167 P.2d 626, 26 Cal.2d 196, 
158 A.L.R. 773. 

<2) Duty to exercise ordinary care 
in inspection of sidewalks for places 
of danger is not confined within ex¬ 
act lines followed by public in pass¬ 
ing over sidewalk, but Includes duty 
to protect public from dangers near 
sidewalks.—City of Muskogee v. Rob¬ 
erts, 141 F.2d 100, 193 Okl. 61. 

Smsu town was held not negligent 
in falling to discover and fill in tele¬ 
phone pole hole, near sidewalk on In¬ 
frequently used street, and covered 
up four days after being dug, and 
was not liable for plaintiff's injuries 
when he fell through covering on 
hole.—^Dow V. Town of D'Lo, 162 Sou 
474, 169 Miss. 240. 

87. CaL—Nicholson v. City of Los 
Angeles, 64 F.2d 726, 6 Cal.2d S63L 



68 C.J.S. 


MVNICIPAL CORPORATlOm 


§ 831 


cred the defect by exercising reasonable supervi- 
sion.*8 Conversely, the fact that the proper officer 
or employee making the inspection actually failed 
to see the alleged defect is not conclusive that the 
municipality did not have notice of the defect, 
since the municipality is charged with notice of 
what the inspection should have disclosed^o There¬ 
fore, where the defective condition existed when 
the inspection was made, the municipality may be 
charged with knowledge of such defect®! 

A municipality must use reasonable diligence in 
inspection,®® and the circumstances may be such as 
to require frequent inspection.®* However, no in¬ 
flexible rule can be laid down in this respect,®^ 
and it has been held that inspection of sidewalks 
once in two weeks, followed by repairs found nec¬ 
essary, does not necessarily constitute reasonable 
diligence on the part of the municipality.®* 

Hidden defects. It has been held that, where a 
defect is hidden and there is nothing in the ap¬ 
pearance of the walk or way to suggest that it is 
defective, there is ordinarily no duty to search for 
defects,®® since the municipality is only required 
to be vigilant to observe defects when they become 
observable to an officer exercising reasonable super¬ 
vision,®7 unless the defect is in a structure subject 
to decay from climatic, influences or to deteriora¬ 
tion from long use, as discussed infra § 832. 

Structures erected by third persons. It has been 
held that a municipality is not under a duty to in¬ 
spect the wiring and appliances of electric light or 


telephone plants, operating under a franchise from 
the municipality, to discover defects therein;®® but, 
where a pedestrian was electrocuted by touching a 
defective electric light post, it was held that, if a 
reasonable inspection of the sidewalks would have 
disclosed the defect in the post, without any spe¬ 
cial inspection of it, knowledge of its dangerous 
condition was imputable to the municipality.®® 

§ 831. -Notice of Other Defects or Gen¬ 

eral Conditions 

Notice of a general defective condition of a street or 
sidewalk at a particular point may constitute notice of a 
particular defect at that point, but notice of the defective 
condition of streets or sidewalks generally will not or¬ 
dinarily constitute notice of a particular defect at a par¬ 
ticular point. 

The notice necessary is of the condition of things 
which constitutes a defect, although the authorities 
may think that it does not constitute a defect.! No¬ 
tice of a defect is also notice of a particular dan¬ 
ger arising therefrom,® and, where a municipality 
fails to act with reasonable diligence after notice 
of an unlawful obstruction in a street which may 
occasion injury to persons lawfully therein, it is no 
defense that it may not have known that the ob¬ 
struction was dangerous.® 

Notice of general defective conditions. The fact 
that the municipality has notice that a sidewalk or 
way at a particular point is generally defective will 
charge it with notice of particular defects therein 


Oonn.—Tlrendl v. City of Waterbupy, 
23 A.2d 919, 128 Conn. 4*64—Davan- 
za V. City of Bridgeport, 170 A. 
484, 118 Conn. 23—Meallady v. City 
of New London, 164 A. 391, 116 
Conn. 205—Ritter v. City of Shel¬ 
ton, 136 A. 636, 106 Conn. 447. 

88i Cal.—^Nicholson v. City of Lob 
Angeles, 54 P.2d 726. 6 Cal.2d 361. 
Conn,—Tirendi v. City of Waterbury, 
23 A.2d 919, 128 Conn. 464—Davan- 
za V. City of Bridgeport, 170 A. 484, 
118 Conn. 23—Meallady v. City of 
New London, 164 A. 391, 116 Conn. 
205—Petrclll v. City of New Haven, 
163 A. 759, 116 Conn. 144—Matchu- 
lot v. City of Anaonia, 163 A. 695, 
116 Conn. 65—^Ritter v. City of 
Shelton, 136 A. 536, 105 Conn. 447. 
Test is whether defect had been 
there long enough and was so con¬ 
spicuous that it would attract atten¬ 
tion of city exercising reasonable su¬ 
pervision of streets.—^Meallady v. 
City of New London, 164 A. 891, 116 
Conn. 205. 

89. Cal.—^Laurenzl v. Vranlzon, 156 
P.2d 633, 26 CaL2d 806. 

9a La.—Hebert v. City of New Or¬ 
leans, Apx>.t 168 Sa 486. i 


91. La.—^Hebert v. City of New Or¬ 
leans, supra. 

92. N.T.—Knoechol v. Inzirillo, 16 N. 
T.S.2d 680. 

93. D.C.—^District of Columbia v. 
Payne, 13 App.D.C. 500. 

Po.—^Lawrence v. Scranton City, 130 
A. 428, 284 Pa. 216, 41 A.L.R. 464. 
Meter boxes must be inspected at 

reasonable intervals.—Christy v. City 

of Alhambra, 60 P.2d 454, 9 CalApp. 

2d 499. 

Beasonable fteauenoy of Inspectioa 
rognlred 

Po.—Lawrence v. Scranton City, 180 
A. 428, 284 Pa. 216, 41 A.L.R. 464— 
Vavasori r. Tucker, Com.Pl., 22 
Wa8h.Co. 163. 

94L Minn.—^Kellogg v. Janesville, 24 
N.W. 369, 84 Minn. 132. 

95. Minn.—^Kellogg v. Janesville, su¬ 
pra. 

96. Miss.—Warren v. City of Tupelo, 
194 So. 298, 187 Miss. 816. 

Pa.—Miller v. City of Brie, 16 A.2d 
37, 840 Pa. 177—Malone v. Union 
Paving Co., 169 A. 21, 806 Pa. Ill 
—Siger V. City of Pittsburgh, 89 
A.2d 296, 156 Pa.Super. 51—Felts v. 
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Borough of Duryea, 168 A. 692, 104 
Pa.Super. 59. 

43 C.J. p 1052 note 29. 

97. Pa.—Miller v. City of Erie, 16 
A.2d 87, 840 Pa. 177—Malone v. 
Union Paving Co., 159 A. 21, 306 
Pa. Ill—^Duncan v. Philadelphia, 
84 A. 285, 178 Pa. 650, 61 Am.S.R. 
780—Siger v. City of Pittsburgh, 
39 A.2d 296, 156 Pa.Super. 51. 

9a N.Y.—^Pox v. Manchester, 76 N 
E. 1116, 188 N.Y. 141, 2 L.R.A.,N.S., 
474. 

Okl.—Shawnee v. Sears, 137 P. 107, 
39 Okl. 789, 50 L.R.A.,N.8., 886. 

Overhanging and falling objects see 
supra SS 816-819. 

9a Ky.—^Paducah v. Ivey, 246i, S.W. 
4,196 Ey. 484. 

1. Masa—^Hinckley v. Somerset, 14 
N.E. 166, 146 Mass. 326. 

Wls.—^Prldcaux v. Mineral Point 48 
WlB. 613, 28 Ain.R. 668. 

Notice of snow or ice dee 8 814. 

a Vt.—^Brown v. Swanton, 87 A. 280, 
69 Vt. 53. 

43 C.J. p 1063 note 85. 

a N.Y.—^Rehberg v. New Yorl^ 91 
N.Y. 187, 48 Am.R. 657. 
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at that point,4 provided the general defect is of the 
same general character as the particular one which 
causes the accident, or the latter is a usual con¬ 
comitant of the former.5 Thus, notice that a par¬ 
ticular board in a plank walk is loose or rotten need 
not be brought home to the municipality if there is 
sufl5cient to charge it with notice of the general 
condition of the walk.® However, notice of the 
defective condition of the sidewalk-s generally is 
not ordinarily regarded as notice of a particular 
defect in a particular place,^ and an express no¬ 
tice, without specifying the place, given to a mem¬ 
ber of the street committee for the purpose of 
conve3dng knowledge that a plank in a sidewalk is 
loose, has been held insufficient to charge notice of 
any particular plank being loose.® 

Notice of other particular defects. Notice of a 
particular defect which is different in kind from, 
and in no way related to, the one that produced the 
injury, and which did not contribute thereto in 
any manner, is insufficient to show notice of the par¬ 
ticular defect which caused the injury.® So, no¬ 
tice by the municipality to an abutter to repair a 
sidewalk is not, as a matter of law, an admission 
of notice of any other defect than the one stated 
in the order,i® or of one so related to it that the 
existence of the latter according to the usual course 
of affairs may be inferred from the former.^ On 
the other hand, notice of a particular defect has 
been held to include notice of other defects which 
reasonable diligence in remedying the known de¬ 
fect would have disclosed.^® 

New defect after repair. Notice of a defect 
which has been removed will not charge the mu¬ 


nicipality with notice of a similar one occurring in 
the same place and, hence, if a defect, when 
known, is repaired and the way is made sufficient 
by such repair, a new defect will not subject the 
municipality to liability in the absence of notice of 
the new defect or of circumstances to warrant an 
inference of notice or neglect of duty,^^ although 
the new defect is connected with the old one.i® 

Notice of prior accident. A mere notice to a 
municipality that one has been injured by a defect 
in a street, without any statement as to the charac¬ 
ter or location thereof, will not render it liable for 
a subsequent accident at that point, as having notice 
of the defect.^® 

§ 832. - Known Probable Causes 

a. In general 

b. Condition of structure from use and 

decay 

a. In General 

Knowledge or notice of a condition from which defects 
proximalely follow as a probable cause may be sufficient 
to charge a municipal corporation with notice of such de¬ 
fects. 

Knowledge or notice of a condition from which 
defects proximately follow as a probable cause may 
be sufficient to charge a municipal corporation with 
notice of such defects.!'^ This rule has been ap¬ 
plied to defects in streets caused by soil erosion,^® 
even though the conditions which activate the de¬ 
fects, and which so operate because of the nature 
of the street improvement, are present only occa- 
sionally.i® 


4. Mo.—Moses v. Kansas City Pub¬ 
lic Service Co., 188 S.W.2d 638, 239 
Mo.App. 361. 

43 C.J. p 1053 note 37. 

6. Ohio.—^Winkler v. City of Colum¬ 
bus, App, 71 N.E.2d 729, reversed 
on other grounds 77 N.JBI.2d 461, 149 
Ohio St. 39. 

43 C.J. P 1053 note 39. 

6. Mich.—^Puller v. Jackson, 52 N. 
W. 1075, 92 Mich. 197. 

48 C.J. p 1063 note 40. 

7- Ohio.—^Winkler v. City of Colum¬ 
bus, App., 71 NK2d 729, reversed 
on other grounds 77 N.E.2d 461, 149 
Ohio St. 39. 

43 C.J. p 1053 note 41. 

8, Mich.—Rogers v. Orion, 74 N.W. 
463, 116 Mich. 324. 

9. Neb.—Omaha v. Koohem, 105 N. 
W. 182, 74 Neb. 718—Northdnift v. 
City of Lincoln, 92 N.W. 628, 66 
Neb. 430. 

Notice of Identical defect under stat¬ 
ute requiring actual notice see su¬ 
pra 8 826 b. 


10. Ohio.—Shelby v. Clagoll. 22 N.B. 
407, 46 Ohio St. 549, 6 L.R A. 606. 

11. Ohio.—Shelby v. Clagett, supra. 

12. Tex.—^Dallas v. McAllister, Civ. 
App., 39 S.W. 173. 

43 C.J. p 1064 note 46. 

13. WiB.—Strong v. Kenosha, 182 N. 
W. 741, 174 Wis. 480. 

43 C.J. p 1064 notes 48, 49. 

14. Iowa.—Carter v. Monticello, 26 
N.W. 129, 68 Iowa 178. 

43 C.J. p 1054 note 48. 

19. Wis.—Strang v. Kenosha, 182 N. 

W. 741, 174 Wis. 480. 

43 C.J. p 1054 note 49. 

IGL Mich.—^Rogers v. Orion, 74 N.W. 
463. 116 Mich. 324. 

17. Ky.—City of Covington v. De 
Molay. 60 S.W.2d 123, 248 Ky. 814. 

Minn.—Corpus JUxls cited in Baker v. 
City of South St. Paul, 270 N-W. 
154, 167, 198 Minn. 437. 

43 C.J. p 1054 note 63. 

Notico of snow or ice see supra 8 83 4. 

18. Cal.—Faokrell v. City of San 
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Diego, 167 P.2d 625, 26 Cal;2d 19-6, 
158 A.L.R. 773. 

N.T.—^Knoechel v. Inzlrlllo, 16 N.T. 
S.2d 680. 

Danger due to planned design 
If street and sidewalk improve¬ 
ment is designed to be used without 
Inspection and maintenance, It should 
be made reasonably safe for ordinary 
use under circumstances which are 
normally to be anticipate^ and, if 
under any of them it will become un¬ 
safe because of its planned design, 
it is * Inherently dangerous" so as 
to charge city with notice of that 
condition.—^Fackrell v. City of San 
Diego, 157 P.2d 626, 20 Cal.2d 196, 168 
A.L.R. 773. 

Cal.p—Fackrell t. City of San 
Diego, supra. 

XdahUitjr may not he avoided on 
ground that, if city were required to 
foresee erosion on a particular side¬ 
walk, it would preclude use of that 
type of Improvement and would make 
city an Insurer of safety of Its 



63 0. J** S. 


MUNICIPAL CORPORATIONS 


§ 832 


Where the defect is snch that it should have been 
known that deterioration, dilapidation, and decay 
causing the defect are the natural and ordinary 
consequences of the construction employed, the 
mere absence of notice to the municipality of the 
defect will not relieve it from liability,20 since the 
municipality, in such a case, has the duty of mak¬ 
ing reasonable periodic inspections,*! Also, under 
this rule, a municipality has been held liable for in¬ 
jury to a traveler who fell into an opening in the 
sidewalk, when trapdoors therein were raised, al¬ 
though it had no notice that the doors were be¬ 
ing used at the time of the accident, if, in view of 
the surrounding conditions, their use was necessa¬ 
rily dangerous and the municipality knew or should 
have known such fact;** but mere knowledge by 
the municipal authorities of the presence of mate¬ 
rials in the street lawfully placed there by third 
persons does not necessarily charge the municipality 
with notice that they might become dangerous to 
travel;** nor will knowledge of the acts of an 
abutting owner previously creating a defect in the 
street constitute notice of a subsequent defect in 
the same vicinity caused by such owner.*^ 

In some jurisdictions it has been held that the 
required notice must be of the very defect which 
caused the injury,*® and not merely of conditions 
naturally productive of such defect, and subsequent¬ 
ly in fact producing it,*® and the same rule has been 
applied where actual notice is required by statute, 
as discussed supra § 826 b. 

b. Condition of Structure from Use and Decay 

A municipal corporation has the duty to exercise erdi- 


nary or reasonable care by sufficient Inspection to antic¬ 
ipate and detect natural deterioration or decay, and Is 
charged with notice of defects which such an Inspection 
would disclose. 

Common prudence dictates that a municipal cor¬ 
poration in the exercise of its duty to care for the 
safety of the streets should look after the effects of 
long wear on a structure in a street, which is likely 
to become dangerous in the course of time.*^ Thus, 
the knowledge of the action of the elements on 
structures of wood, and of the liability of timber to 
decay under certain conditions, is to be attributed 
to municipalities, just as to natural persons,** and 
the knowledge of the action of the elements on 
structures of iron has also been attributed to a mu¬ 
nicipality.** It necessarily follows that it is the 
duty of a municipality to exercise ordinary or rea¬ 
sonable care by sufficient inspection to anticipate 
and detect such natural deterioration or decay and 
to guard against injuries therefrom,*® and the mu¬ 
nicipality is charged with notice of defects which 
such an inspection would disclose.*! An abutting 
owner who has made an excavation under a side¬ 
walk is bound to afford access to the proper officer 
for the purpose of making an inspection of a struc¬ 
ture supporting the walk.** 

In a few jurisdictions, however, it has been held 
that a municipality need not anticipate defects in 
wooden structures where such defects are latent,** 
or not observable to a municipal officer exercising 
reasonable supervision.*^ Nevertheless, it has been 
held that the municipality has the duty to inspect 
from time to time for latent defects.*® The length 
of time in which a board sidewalk will become un- 


fitreels and that a reasonable Inspec¬ 
tion would not have disclosed defect 
in sidewalk or street.—Fackrell v. 
City of San Diego, supra. 

SO. Pa.—Slger v. City of Pittsburgh, 
89 A.2d 296, 166 Pa.Super. 61. 

21. Pa.—Slger v. City of Pittsburgh, 
supra. 

22. Mont.—McCloskey v. City of 
Butte, 258 P. 267, 78 Mont. 180. 

43 C.J. p 1054 note 64. 

23. Wis.—Loberg v. Amherst, 58 N. 
W. 1048, 87 Wis. 634, 41 Am.S.R. 
69. 

43 C.J. p 1064 note 66. 

24. Ohio.-—Bello v. Cleveland, 138 N. 
626, 106 Ohio St 94. 

25. Conn.—Carllno v. City of Meri¬ 
den. 44 A.2d 823, 182 Conn. 394— 
Scoville V. Town of West Hart¬ 
ford, 38 A.2d 681, 131 Conn. 239— 
Jalnchill v. Schwartz, 166 A. 689. 
116 Conn. 622—Car] v. New Haven, 
107 A. 602, 93 Conn. 622, 13 A.L.R. 
1 . 

43 C.J. p 1066 note 67. 


sa Conn.—Carlino v. City of Meri¬ 
den, 44 A.2d 823, 132 Conn. 894— 
Scoville V. Town of West Hartford, 
38 A.2d 681, 131 Conn. 239—Jam- 
chill V. Schwartz, 165 A. 689, 116 
Conn. 622—Carl v. New Haven, 107 
A. 602, 93 Conn. 622, 13 A.L.R. 1. 

27. La.—CoExma JUzls quoted In 
Kemstock v. City of New Orleans, 
App., 147 So. 371. 872. 

43 C.J. p 1065 note 69. 

28, Gal.—^Hirack v. City of Hureka, 
168 P.2d 270, 69 Cal.App.2d 134. 

X^a.—Corpus Juris quoted in Kem¬ 
stock V. City of New Orleans, App., 
147 So. 871, 372. 

43 aj. p 1066 note 61. 

29, Ill.—Baker v. Granite City, 87 
N.E.2d 872, 811 IlLApp. 686. 

30. Cal.—^Peiry v. City of San Diego, 
181 P.2d 98, 80 Cal.App. 2d 166— 
Kirack v. City of Eureka, 168 P.2d 
270, 69 Cal.App.2d 134. 

Ill.—^Baker v. Granite City, 87 NJffi. 
2d 872, 811 IlLApp. 686. 

La.—Corpofl Juris quoted la Kem¬ 
stock V. City of New Orleans, App., 
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147 So. 371, 872—Tharpe v. Sibley 
Lake Blsteneau & S. Hy. Co., App., 
144 So. 274. 

Tenn.—City of Nashville v. Nevln, 
12 Tenn.App. 836—Corpna Juris 
cited In City of Clarksville v. Deap- 
son, 9 TenuApp. 274, 279. 

48 C.J. p 1065 note 61. 

31. Cal.—^Kirack v. City of Eureka, 
168 P.2d 270, 69 Cal.App.2d 134. 
Colo.—City and County of Denver v. 

Caton, 114 P.2d 658, 108 Colo. 170. 
La.—Tharpe v. Sibley Lake Biste- 
neau & S. Ry. Co., App., 144 So. 
274. 

32: HI.—Sherwln v. Aurora, 100 N. 
E. 938, 267 Ill. 468, 43 L.R.A..N.S.. 
1116. 

33. Idaho.—Miller v. Mullan, 104 P. 
660, 17 Idaho 28, 19 Ann.Cas. 1107. 

34. Pa.—^Lohr V. Phllipsburg, 27 A. 
133. 156 Pa. 24«. 

43 G.J. P 1066 noU 64. 

35. Pa.—Askin v. City of Pitts^ 
burgh, 48 A.2d 82, 169 FS-Super. 
206 . 
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safe is so uncertain and subject to so many influenc¬ 
es, either advancing or retarding the process of 
decay, that no reasonable estimate can be made as 
to the speciflc time,^^ and, where there is no patent 
defect, the municipality is not liable unless the con¬ 
dition of the walk was such that danger might rea¬ 
sonably be apprehended at any time.37 

§ 833. - Notice to Municipal Officers or 

Agents 

a. In general 

b. Councilman or alderman 

c. Municipal employees 

d. Policemen 

a. In Gteneral 

A municipal corporation la regarded as having notice 
of a defect or obstruction In a streeet or sidewalk where 
notice Is given to, or acquired by, any officer or agent In 
charge of, or having soma duties with respect to, the re¬ 
moval of the defects or obstructions. 

A municipal corporation is regarded as having 
notice of a defect or obstruction in a street or side¬ 
walk where notice is given to, or acquired by, any 
officer or agent whose duty it is to report or make 
provision for the correction of the defect, or to see 
to the making of repairs and the removal of ob- 
structions.^^ It has accordingly been held in cases 


involving liability of particular municipalities that 
the municipality has notice if knowledge of the de¬ 
fect or obstruction is brought home to the mayor 
of a city,®® president of a village,or a village 
trustee or member of the village board.^^ The 
same result has been held to follow notice to a 
street commissioner or superintendent,^® committee 
on streets^® or a member thereof,market super¬ 
intendent,^5 superintendent in charge of a city’s 

patrol lines,^® lighting superintendent,^^ or a city 

electrician whose duties include supervision of the 
use of electric appliances in the streets.^® The 
same rule has been held to apply to a street inspec¬ 
tor or supervisor,^® but not where an inspector is 
charged with no duties in respect of the care of the 
street,®® since notice to an officer or agent who is 
charged with no duties in respect of the care of the 
streets is not notice to the municipality.®^ 
Knowledge acquired by an officer before he be¬ 
comes such will not bind the municipality.®® 

Notice to a de jure officer is notice to the munici¬ 
pality.®® 

b. Comicilinaa or Alderman 

Notice to an alderman or member of a city council la 
generally regarded as notice to the municipal corporation 
If he Is charged with duties In respect of streets or side¬ 
walks, although there Is some authority to the contrary. 


aa. Idaho.—-Miller ▼. Mullan, 104 P. 

660, 17 Idaho 28, 19 Ann.Ca8. 1107. 
87. Idaho.—Miller ▼. Mullan, supra. 
38. Ky.—City of Georgetown v. Red 
Fox Oil Co., 15 S.W.2d 489, 228 Ky. 
599. 

La.—^Miller v. City of New Orleans, 
App., 162 So. 141. 

Ohio.—^Hunter v. City of Lakewood, 
171 N.E. 842, 86 Ohio App. 132. 
Tex.—City of Fort Worth v. David¬ 
son, 296 S.W. 288, 117 Tex. 89. re¬ 
hearing denied 298 S.W. 421, 117 
Tex. 89. 

43 C.J. p 1066 note 68. 

Statutory provisions aa to actual no¬ 
tice see supra S 826 b. 

SPtatntoxy liability 

(1) The word ‘'person" in statute 
rendering municipality liable for in¬ 
juries to person resulting from dan¬ 
gerous condition of street in oases 
where governing board or other 
board, olAcer, or person having au¬ 
thority to remedy condition haa 
knowledge of defect and falls to rem¬ 
edy it is limited in its meaning to 
an officer or a member of a governing 
board.—Sinclair v. City of Pasadena, 
70 P.2d 241, 21 Cal.App.2d 720. 

(2) Knowledge by surveyor who 
dug hole which created dangerous 
condition was held to bring case 
within statute providing for liabili¬ 
ty of municipalities for injuries re¬ 
sulting from dangerous condition of 


public streets, where person having 
authority to remedy condition had 
knowledge of it.—^Wlse v. City of 
Los Angeles, 60 P.2d 1079, 9 CaLApp. 
2d 864. 

Street control department 
Ordinarily, notice of defect in 
street must be given to department 
of street control before it is notice 
to city.—City of Port Worth v. Da¬ 
vidson. 296 S.W. 288, 117 Tex. 89, re¬ 
hearing denied 298 S.W. 421, 117 Tex. 
89. 

38. Tex,—City of Winters v. Beth- 
une. Civ.App., Ill S.W.2d 797, error 
dismissed. 

43 C.J. p 1056 note 69. 

4b0. Mich.—^Edwards v. Three Riv¬ 
ers, 66 N.W. 1003, 96 Mich. 626. 
N.Y.—OEIigglns v. Salamanca, 6 N.T. 
St. 119. 

41. Ill.—Sorento v. Johnson, 52 Ill. 
App. 659. 

N.Y.—Weed v. Ballston Spa, 76 N.T. 
829. 

42, Ala.—City of Albany v. Black, 
112 So. 483, 216 Ala. 4. 

Ely.—City of Paducah v. Konkle, 83 
S.W.2d >608, 236 Ky. 582. 

Mass.—^Whittaker v. Town of Brook¬ 
line, 60 NE.2d 86, 318 Mass. 19. 

Mo.—^Wagner v. Webb City, App., 168 
S.W.2d 596. 

48 C.J. p 1066 note 73. 
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43. Kan.—^Pittsburg v. Broderson, 
62 P. 6, 10 ICem.App. 430. 

44. Iowa.—^Blakc v. Bedford, 151 N 
W. 74, 170 Iowa 128, 

Mich.—Cornell v. Ypsilantl, 180 NW. 
405, 212 Mioh. 610. 

45. Ohio.—^Toledo v. Nits, 23 Ohio 
Cir.Ct. 350—Nits v. Toledo, 22 Ohio 
Cir.Ct. 454, 12 Ohio Cir.Doc. 357. 

46. NT.—Twist V. Rochostor, 55 N 
Y.S. 850, 87 App.Div. 307, affirmed 
69 NE. 1131, 166 NT. 610. 

47. TJ.S.—Central Union Tel. Co. v. 
Conneaut, Ohio, 167 F. 274. 03 C.C. 
A. 196. 

48. Ill.—^Decatur v. Hamilton, 89 
IILApp. 661. 

49. Cal.—^Balkwlll v. City of Stock- 
ton. 123 P.2d 596, 60 Cal.App.2d 
661. 

43 C.J. p 1056 note 76. 

sa NT.^—Touhoy v. Rochester, 71 
NT.S. 661, 64 APP.D1V. 66. 

43 C.J. p 1066 note 82 [d]. 

51. Ky.—Wyatt v. City of Hender¬ 
son, 300 S.W. 921, 222 Ky, 292. 

43 C.J. p 1056 note 82. 

58. Pa.—Lohr v. Phlllpsburg Bor¬ 
ough, 27 A. 138, 166 Po. 246. 

53. NT.—^MoSherry v. Canandaigua, 
12 NT.S. 761, affirmed 29 NB. 821, 
129 NT. 613. 

48 C. J. p 1068 note 4, 
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Notice to an alderman or member of a city coun¬ 
cil is generally regarded as notice to the munici¬ 
pality if he is charged with duties in respect of 
streets or sidewalks,®^ but there is some authority 
to the contrary;®® and it has been held that an al¬ 
derman’s knowledge that a gas company is excavat¬ 
ing and laying pipes pursuant to an ordinance re¬ 
quiring it to keep proper lights burning will not 
^arge the municipality with liability for injury to 
a person falling into an unguarded excavation, 
where no right of supervision of the work is re¬ 
served to the municipal officers and none is in fact 
exercised by them,®® 

Knowledge acquired in individual capacity. 
Some authorities have held that, while notice giv¬ 
en to a member of the council in his official capac¬ 
ity, and while in the exercise of his official duties, 
will be sufficient to charge the municipality,®^ his 
mere personal knowledge will not be imputed to the 
municipality.®® On the other hand, it has been 
held that an alderman’s knowledge of an excava¬ 
tion in a sidewalk imputes notice to the municipal¬ 
ity, although the excavation was made by him in 
the erection of a private building without direct 
authority from the municipality.®® 

c. Municipal Employees 

Notice to a mere employee of the municipality la not 
generally sufflclent to charge the municipal corporation. 


Notice of a defect in a street or sidewalk, to a 
mere employee of the municipal corporation,®® such 
as a fireman,®! waterworks department employee,®® 
stableman,®® janitor,®^ or lamplighter®® is not gen¬ 
erally sufficient to charge the municipality; but in 
some municipalities the employment may involve the 
oversight or repair of streets and sidewalks, and in 
such cases notice to the employee will be imputed 
to the municipality.®® 

d. Policemen 

Notice to the chief of police or to an ordinary police¬ 
man who has some duties to perform In regard to defects 
or obstructions In the street, or who Is accustomed to re¬ 
porting defects, which custom Is recognized by authorities. 
Is notice to the municipal corporation. 

Notice to the chief of police®^ or marshal,®® or 
to an ordinary policeman or patrolman who has 
some duties to perform in regard to defects and 
obstructions in the street,®® or who is accustomed 
to reporting defects, which custom is recognized by 
authorities,^® is notice to the municipality; and the 
municipality cannot avoid liability on the ground 
that an ordinance required police officers to re¬ 
port defects, and that the defect which caused the 
injury was not reported,^! even though the officer 
was of the opinion that such defect was not dan¬ 
gerous.^® However, where it is not the duty of 
policemen to look after and report the condition of 
the streets, or to remedy defects therein, the mu¬ 
nicipality is not charged with their knowledge.*^® 


54. Cal.—^Barsoom v. City of Reed- 
ley. 101 P.2d 743. 33 Cal.App.2d 
413. 

43 C.J. P 1057 note 83. 

55. R.I.—Jordan v. Peckham, 31 A. 
305. 19 R.I. 28. 

43 C.J. P 1057 note 84. 

56b N.T,—McDermott v. Kingston. 
19 Hun 198. 

57- Po.—Frazier v. Butler Borough, 
33 A. 691. 172 Pa. 407. 61 Axn.S.R. 
730. 

58. Ill.—Gaffney ▼. Dixon, 157 IlL 
App. 689. 

48 C.J. p 1067 note 1. 

Dl Pennsylvania 

(1) It has been held that knowl¬ 
edge of a councilman of an obstruc¬ 
tion caused by contractor in grading 
a sidewalk for the councilman was 
not imputable to municipality.— 
Frazier v. Butler Borough. 83 A. 691. 
172 Pa. 407. 61 Am.S.R. 789. 

(2) However, it has also been held 
that there is no distinction between 
personal and olflclal knowledge and 
that personal knowledge of officer 
will be imputed to municipality.— 
Canfield v. Bast Stroudsburg Bor¬ 
ough, 19 Pa.Super. 649—Daly v. Yea- 
don Borough, Com.PL, 31 DeLCb. 880> I 


59. Iowa.—^Keyes v. Cedar Fells, 78 
N.W. 227. 107 Iowa 509. 

60. Ky.—City of Danville v. Van- 
arsdale, 48 S.W.2d 6. 243 Ky. 338. 

43 C.J. p 1057 note 86. 

Employees flushing streets 
Knowledge of city employees flush¬ 
ing streets, but not charged with du¬ 
ty of repairing, was held not im¬ 
puted to city.—Wyatt v. City of Hen¬ 
derson, 300 S.W. 921, 222 Ky. 292. 

61. N.T.—Haynes v. City of New 
York, 19 N.T.S.2d 164, 259 App DIv. 
837—^Plasecki v. City of New York, 
24 N.Y.S.2d 298. 

48 C.J. P 1067 note 87. 

68. Ky.—City of Danville v. Vanars- 
dale, 48 S.W.2d 6. 243 Ky. 338. 

63. Ky.—Newport v. Zlmmennan, 
153 S.W. 969, 152 Ky. 682. 

64. Mass.—Foster v. Boston. 127 
Mass. 290. 

43 aj. p 1067 note 89. 

65. Mass.—^Monies v. Lynn. 119 
Mass. 278. 

66L N.Y.—Sprague ▼. Rochester, 63 
N.E. 697. 159 N.Y. 20. 

43 CJ. p 1067 note 91. 

67. Colo.—Denver v. Dean, 16 P. 80, 
10 Colo. 875, 3 Am.S.R. 694. 

Ky.—Criswell v. City of Jackson, 77 
S.W.2d 622, 267 Ky. 222. 
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I 6& Mich.—^Hayes v. West Bay City, 
61 N.W. 1067, 91 Mich. 418. 

Okl.—Norman v. Teel, 69 P. 791, 12 
Okl. 69. 

69. Ky.—City of Louisville v. Verst, 
213 S.W.2d 517. 308 Ky. 46. 

Tenn.—City of Nashville v. Nevln, 
12 Tenn.App. 386. 

Tex.—City of Port Worth v. David¬ 
son, 296 S.W. 288. 117 Tex. 89. re¬ 
hearing denied 298 S.W. 421, 117 
Tex. 89. 

48 C.J. p 1057 note 94. 

70, Ill.—Randolph v. City of Chica¬ 
go, 42 N.B.2d 143. 315 IllJtpp. 86. 

48 CJ- P 1057 note 95. 

71. N.Y.—Good fellow v. New York, 
2 N.B. 462, 100 N.T. 16. 

72, N.Y.—<lloodfellow v. New York, 
supra. 

73L Conn.—Wade v. City of Bridge¬ 
port, 146 A. 644. 109 Conn. 100. 

Ky.—City of Catlettsburg v. Suther¬ 
land's Adm’r, 67 S.W.2d 512, 247 
Ky. 640. 

La.—Collins v. Lyons, 120 So. 418, 9 
La.App. 736. 

48 C.J. P 1067 note 98. 

Special inspection not regulzed 
Police officers need not examine 

sidewalks with special reference to 

defects for which city would be Ubt 
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§ 834. -Notice to Private Citizens 

Notice to, or knowledge acquired by, citizens or fn- 
habitants of a municipal corporation It not ordinarily suffi¬ 
cient to affect the municipality so as to make It liable 
for Injuries from defects In a street or sidewalk. 

Notice to, or knowledge acquired by, citizens or 
inhabitants of the municipality is not ordinarily 
sufBcient to affect the municipal corporation so as 
to make it liable for injuries from defects in a 
street or sidewalk,although it may be evidence 
of notice as discussed infra § 940. 

§ 835. Precautions against Injury 

A municipal corporation must exercise reasonable care 
and prudence In adopting such precautionary measures as 
will prevent persona exercising due care from suffering 
Injury from obstructions or defects In the streets. 

The general municipal duty to put and keep 
streets in a reasonably safe condition requires the 
municipality to exercise reasonable care and pru¬ 
dence in adopting such precautionary measures as 
will prevent persons exercising due care from suf¬ 
fering injury from obstructions or defects,^5 wheth¬ 


er the defects or obstructions are caused by its own 
agencyor by others.^^ Impossibilities or unrea¬ 
sonable precautions are not required the munici¬ 
pality is not required to gn^ard against dangers 
which could not be anticipated in the exercise of 
reasonable care,and it is not liable for error of 
judgment in devising its precautionary plans in the 
absence of anything to indicate danger.®® 

On the other hand, the mere fact that it is im¬ 
possible to remedy the dangerous situation because 
of weather conditions does not relieve the munici¬ 
pality from liability, since reasonable care might 
have required it to safeguard travelers in other 
ways.®^ It has been held that, where there is fail¬ 
ure to provide necessary safeguards, the municipal¬ 
ity will not be exempt from liability for resulting 
injuries merely because the particular accident is 
different from that which ordinarily might result.®® 
Precautions sufficient in the sparsely settled dis¬ 
tricts of a town may be wholly inadequate in popu¬ 
lous locations.®® 

Dnty performed by others^ Acts of third persons 


ble as dlstlngrulalied from other con¬ 
ditions dangerous to travelers.—^Hoh- 
jnan v. Hemmen, 182 N.E. 850. 280 
Mass. 626. 

TC La.—Garsey v. City of New Or¬ 
leans. App., 181 So. 819—James v. 
Oity of New Orleans. App., 121 So. 
879. 

48 C.J. p 1058 note 5. 

75. Arlz.—City of Phoenix v^. May- 
field. 20 P.2d 296. 41 Arlz. 637. 
Cal.—Conner v. Elaat Bay Municipal 
Utility Dist., 47 P.2d 774, 8 Cal.App. 
2d 613, rehearing denied 48 P.2d 
982. 8 CaLApp.2d 618. 

Ga.—City of Rome v. Stone, 167 8.B. 

825, 46 Ga.App. 259. 

Iowa.—Staples v. City of Spencer, 
271 N.W. 200, 222 Iowa 1241. 

Ky.—LoulsviUe & N. R. Co. ▼. Hed- 
ler*s Adm'r, 106 S.W.2d 106, 269 Ky. 
116. 

Md.—^Mayor and City Council of Bal¬ 
timore v. Thompson, 189 A. 822, 171 
Md. 460. 

Mont.—Olson v. City of Butte, 283 P. 

222, 86 Mont. 240. 70 AL.R. 1362. 
NT.—Annino v. City of Utica, ll N. 
B.2d 726. 276 NT. 102—Murphy ▼. 
Incorporated Village of Farming- 
dale, 299 N.T.S. 686, 262 App.Dlv. 
327, followed In Murphy v. Incor¬ 
porated Village of Farmlngdale. 
299 NT.S. 690, 262 App.Dlv. 869. 
appeal denied—Weis v. Long Is¬ 
land R. Go., 256 NT.S. 702, 235 
App.Dlv. 258, reversed on other 
grounds 186 NB. 861, 262 NT. 862 
—Gilbert v. State, 66 NT.S.2d 232. 
NC.—^Ferguson v. City of Asheville, 
197 S.B. 146, 218 N.a 669—Haney 
▼. Town of Llncolnton, 176 S.B. 573, 
207 N.a 282. 


S.C.—Oorrell City of Spartanburg, 

169 S.B. 84, 169 S.C. 403. 

Tex.—Wichita Palls v. Geyer, Civ. 
App., 170 S.W.2d 616—Gatz v. City 
of Kerrvllle, CivA.pp., 86 S.W.2d 
277, error dismissed. 

48 C.X P lOJfS note 11. 

Acts of licensees see supra 6 799. 
Duty of inspection see supra 5 830. 
Failure to prevent improper use of 
street see supra 5 800. 

Municipal duty to put and Iceep 
streets in reasonably safe condi¬ 
tion generally see supra S 802. 
Precautions as to: 

Dangerous approach from private 
property see supra f 823. 
Bmbankments see supra 5 821. 
Bxcavatlons see supra § 821. 
Openings see supra § 821. 
Overhanging and falling objects 
see supra IS 816-819. 

Property adjacent to street see su¬ 
pra S 822. 

fiteam rollers and other road imple¬ 
ments frightening animals see 
supra 9 820. 

Streets closed to travel see supra I 
792. 

Temporary obstructions see supra 
5 810. 

Precautions to prevent accidents on 
highways generally see Highways 
IS 260-262. 

Duty to ‘■protect*’ 

Word “protect,” although carrying 
idea of making safe, with respect to 
city's duty to protect persons using 
streets, is synonym of terms “guard,” 
or "warn," or “notify.”—^Watkins' 
Adm'r v. City of Catlettsburg, 47 S. 
W.2d 1082, 248 Ky. 197. 

7a CaL—Conner t. Bast Bay Mu- 
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nlclpal Utility Dlst, 47 P.2d 774, 8 
CaLApp.2d 618, rehearing denied 48 
P.2d 982, 8 Cal.App.2d 613. 

43 C.J. p 1058 note 12. 

77. Tex.—Qty of Wichita Falla T. 
Geyer, Clv.App., 170 S.W.2d 616. 

48 C.J. p 1058 note 18. 

Acts of third persons generally see 
supra SI 796-800. 

Work of independent contractor see 
supra 98 765-767. 

78. S.D.—Bohl V. Dell Rapids, 91 N. 
W. 315,16 S.D. 619. 

48 aJ. P 1068 note 16. 

78- Ind.—City of Whiting ▼. Grln- 
dle, 69 N.B.2d 860, 115 Ind.App. 
407. 

Iowa.—Thomas v. City of Fort Madi¬ 
son, 281 NW. 748, 226 Iowa 822. 
Md.—^Blrckhead v. Mayor and City 
Council of Baltimore, 197 A. 616, 
174 Md. 32. 

NC.—Ferguson ▼. City of Asheville, 
<197 8.B. 146, 213 NC. 669—Haney 
V. Town of Llncolnton, 176 S.B. 
573, 207 NC. 282. 

43 C.J. p 1058 note 17. 

80. Pa.—Rotsell v. Warren, 10 Pa. 
Super. 288. 

81. Conn.—Woodward ▼, City of 
Waterbury, 165 A. 825, 118 Conn. 
457. 

88. Md.—Hagerstown v. Crowl, 97 A. 
544, 138 Md. 666. 

83. NT.—Glasler v. Town of He¬ 
bron. 80 NB. W, 181 NT. 447, 
rehearing denied 30 N.B. 697— 
Smith V. Village of PleasantrlUsb 
20 N.T.S.2d 594. 
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which, if done by the municipality, would have been 
sufficient to show reasonable care by it under all 
the circumstances and conditions, will relieve the 
city from liability.** 

Closing street to travel. If for any reason, as 
that the cost of repair will be more than the funds 
at the disposal of the municipality, the repair is 
impossible, the street, if known to be unsafe, should 
be closed and the public warned by notice of the dan¬ 
ger of passing over it** After lawfully closing a 
sidewalk, the city is under no duty to provide protec¬ 
tive devices for pedestrians using the roadway,** and 
failure to regulate traffic while the sidewalk was 
closed is not a basis of liability for injuries sus¬ 
tained by a pedestrian struck by motor vehicle while 
using the roadway.** 

§ 836. —— Precautions while Making Im¬ 
provements 

It la the duty of tha city to guard Improvamanta be¬ 
ing made In a atreat ao aa to protect travelers who are 
themselves In the exercise of due care, and this duty may 
require the street to bo closed pending the Improvements. 

Where improvements are being made in a street, 
it is the duty of the city to guard them so as to 
protect travelers on the street, who are themselves 
in the exercise of due care, from receiving injury 
therefrom,** reasonable care being the measure of 
such duty.** 

Closing street fending improvements. If neces¬ 
sary to prevent accidents when improvements arc 
being made, the municipality should, by some bar¬ 
rier, close the street, or that part being repaired, 
against the public so that no harm may happen if 


§ 837 

• the work on the street is delayed,*® and, as dis¬ 
cussed supra § 792, if proper barriers or warnings 
are employed, the municipality will not be liable for 
injuries to travelers on the street so closed. It is 
not necessary, however, to close a street to travel 
because a new sidewalk is being laid;*! the most 
that is required is that the public should be exclud¬ 
ed from that portion of the walk that is not rea¬ 
sonably safe for travel.** The city is under no 
duty to stand by and guard against injury to per¬ 
sons using the part of the street left open to trav¬ 
el.®* 

• Improvements made by independent body. When 
changes are being made in a street by a body inde¬ 
pendent of the municipality, under direct legislative 
authority for the abolition of grade crossings, the 
municipality is not thereby relieved from its stat¬ 
utory liability for injuries to pedestrians if the 
street has not actually been dosed to public trav- 
el.94 

§ 837. —- Lighting Streets 

In the absence of statutory op charter requlrementsi ■ 
municipal corporation la not liable for Injuries reaultlna 
solely from failure to light streets; but the absence of 
duty refers to ways which are reasonably safe for travel^ 
and, If dangerous defects or obstructions exist, the failure 
to light the street may constitute negligence or become 
pertinent in determining the question. 

The common law does not require municipal 
lighting of streets, and hence a municipal corpora¬ 
tion is not liable, in the absence of statutory or 
charter requirements, for injuries resulting solely 
from failure to light them So a mere failure to 
exercise a discretionary power or permissive grant 
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Coim.—Sellew v. City of Middle- 
town, 186 A, 67, 121 Conn. 881— 
Wade V. City of Bridgeport, 146 
A. 644, 109 Conn. 106—^Krlstlsnsen 
V. City of Danbury, 143 A. 860, 
108 Conn. 663. 

85. Or.—Bloomquist v. La Grande, 
261 P. 2B2. 120 Or. 19. 

43 CJ. p 1068 note 23. 

Duty to close street pendinsr im¬ 
provements see infra { 836. 

86. N.T.—Majka v. HaskeU, 80 N.T. 
S.2d 881, 274 APP.D1V. 232. 

87- K.T.—Majka v. Haskell, supra, 

88. Ga.—City of Rome v. Stone, 167 
S.H. 826, 46 Ga.App. 269. 

N.J.—Casta v. City of Newark, 19 A. 
2d 629, 126 N.J.Law 376. 

48 C.J. p 1069 note 24. 

I^uty to ffuard excavations made in 
laying sewers or culverts see eu- 
pra S 821. 

Liability for injuries from temporary 
obstructions see supra S 810. 

Precautions as to streets closed to 
traffic see supra fi 792. 

68 C.J.S.—12 


Suspension of duty of maintaining' 
way in reasonably safe condition 
while under construction or re¬ 
pair see supra S 802. 

89- ICan.—Conley v. Kansas City, 
202 P. 607, 110 Kan. 95, 

48 C.J. p 1069 note 25. 

Mere 'wamlBg held iasnilioient 

N.T.—Toxnpert v, Hastlncrs Pave¬ 
ment Co., 56 N.T.S. 177, 85 App. 

I Div. 678. 

90. Wash.—^Bullock v. Klnc? County, 
36 P.2d 609, 179 Wash. 167. 

48 C.J. p 1069 note 26. 

91. Mich.—^Walker v. Ann Arbor, 69 
N.W. 87, 111 Mich. 1. 

98. Mich.—Walker v. Aim Arbor, 
supra. 

93. Ala.—Smith v. City of Birming^ 
ham, 9 So.2d 299, 243 Ala. 424. 

9A R.I.—Glibane v. Lent, 104 A. 77, 
41 R.I. 462. 

95m X7.S.—Corpus Otuis cited to 

177 


Jones V. City of Columbus, Miss.* 
C.C.A.M1BS., 184 F.2d 464, 465. 

Ga.—Hall V. City Council of Au- 
8:u8ta. 174 S.B. 172, 49 GajLpiK 
77—^Butler v. City of Atlanta, 170 
S.B. 589, 47 Qa.App. 841. 

La.—Trotter v. Town of Glenmoni» 
App., 2 So. 2d 610. 

Mo.—Carruthers v. City of St Louis, 

I 111 S.W.2d 82, 841 Mo. 1073. 

N.T.—Schllcher v. City of New York, 
24 N.T.S.2d 177, 176 Misc. 696, 
affirmed 85 N.T.S.2d 716, 264 App. 
Div. 763. 

N.a—Ferguson v. City of Asheville, 
197 S.E. 146, 218 N.C. 669—Swlnson 
V. Cutter Realty Co., 166 S.B. 646, 
200 N.a 276. 

Pa.—O’Rourke v. City of Washlng- 
’ton, 155 A. 100, 804 Pa. 78, 78 A.L. 
R. 811—^Horner v. City of Phila¬ 
delphia, 45 A. 830, 194 Pa. 642— 
McChesney v. Pennsylvania R. Go., 
Com.Pl., 21 Brie Co. 106. 

43 C.J. p 1059 note 84. 

Warning lights at place of obstmo- 
tion see infto S 838. 
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in the charter has been said not to be sufficient 
alone on which to base liability,^^ although there is 
also authority to the contrary.®^ On the other 
hand, this absence of duty refers to ways whicli are 
reasonably safe for travel,98 and, if dangerous de¬ 
fects or obstructions exist, the failure to light the 
street may constitute negligence^S or become perti¬ 
nent in determining the question of negligence in 
the performance of the municipal duty to keep the 
street in a reasonably safe condition for travel.^ 

Sufficiency of lighting. In some jurisdictions it 
has been held that, where a municipality undertakes 
to light its streets, it will be liable for injuries re¬ 
sulting from insufficient or defective lights,8 but it 
is required to exercise only such care as may be 
necessary to keep the streets in a reasonably safe 
condition for travel in the ordinary modes.8 In 
other jurisdictions, however, it is held that improp¬ 
er, insufficient, or defective lighting will not cre¬ 
ate liability, even though the municipality has as¬ 
sumed the duty to light its streets, when the streets 
are otherwise reasonably safe> 

The fact that a street is lighted is not an abso¬ 
lute defense,8 although, as discussed infra § 854 a, 
it may be material in determining the question of 
contributozy negligence. 


§ 838. -Barriers, Guards, Lights* or Sig¬ 

nals 

a. In general 

b. Sufficiency 

c. Removal 

a. In (General 

A muniefpal corporation may be required to place bar¬ 
riers, guards, lights, or other warning signals to protect 
travelers from defects or obstructions In the street where 
the defect or obstruction is such that under the particu¬ 
lar conditions the danger may be reasonably apprehended; 
but the duty is not absolute. 

The rule discussed supra § 802 that the duty of 
the municipality is generally measured by the re¬ 
quirements of ordinary or reasonable care in keep¬ 
ing its streets in a condition of reasonable safety for 
travel is applicable where the question of placing 
barriers, guards, or lights, to protect travelers from 
defects or obstructions in the street is involved.^ 
One or another of these precautions may be neces¬ 
sary to relieve the city from liability where the de¬ 
fect or obstruction is such that under the particu¬ 
lar conditions the danger may be reasonably appre¬ 
hended and the adoption of such precaution is nec- 
sary, in the exercise of reasonable care, to afford 
protection against the danger.^ So it is the duty of 


96m Iowa.—^Blain v. Montezuma, 129 
N.W. 808, 150 Iowa 141, 33 L..R.A., 
N.S., 542, Aon.Cas.l912D 430. 

43 C.J. p 1059 note 35. 

Governmental or proprietary powers 
generally see supra 5S 748~761. 

97. Md.—Baltimore v. Beck, 63 A. 
976, 96 Md. 183. 

48 C.J. p 1060 note 36. 

9& Iowa.—Shannon v. Council 

Bluffs. 190 N.W. 951. 194 Iowa 1394. 

Pa.—Canavan v. OU City, 38 A. 1096, 
183 Pa. 611. 

43 C.J. p 1060 note 37. 

99. Ky.—Gee v. Hopkinavllle, ,167 
S.W. 30. 164 Ky. 263, 46 L.R.A., 
N.S.. 229. 

S.C.—Sexton ▼. Rock Hill, 98 S.13. 
180, 107 S.C. 605. 

1. Ga.—^Hall v. City Council of Au- 
erueta. 174 S.E. 172, 49 Ga.App. 
77—Butler v. City of Atlanta, 170 
S.E. 639. 47 Ga.App. 341. 

N.C.—Millar v. Town of Wilson, 23 
S.B.2d 42. 222 N.a 340. 

43 C.J. p 1060 note 39. 

8. S.D.—^Hermandson v. City of 
Canton, 244 N.W. 525. 60 S.D. 
867. 

48 C.J. p 1060 note 40. 

3. Md.—Charles v. Baltimore, 114 
A. 565. 138 Md. 628. 

48 C.J. p 1060 note 41. 

4. N.C.—Swinson v. Cutter Realty 
Co.. 156 S.E. 646. 200 N.C. 276. 

Pa.—O'Rourke v. City of Washing¬ 


ton. 166 A. 100, 804 Pa. 78, 78 A.Ii. 
R. 311—Homer v. City of Phila¬ 
delphia, 46 A. 830, 194 Pa. 642. 

48 C.J. p 1060 note 42. 

5. Idaho.—Gillen v. Lewiston, 65 P. 
645, 6 Idaho 281. 

Admissibility of evidence on issue 
of contributory negligence general¬ 
ly see infra 5 939. 

6m Ala.—Corpus trails cited in City 
of Birmingham v. Smith, 200 So. 
880, 882, 241 Ala. 32. 

Mo.—^Plater v. W. C. Mullins Const. 
Co., 17 S.W.2d 668, 223 Mo.App. 
660. 

43 C.J. p 1060 note 48. 

Sojury from llgh-ted flare 

(1) Test of city's liability for in¬ 
juries sustained by child when dress 
ignited from open flare left burning 
and unguarded during daylight hours 
in street being repaired In residential 
district was whether the injury to 
child or class of which child was one 
ought reasonably to have been an¬ 
ticipated.—Gilllgan v. City of Butte, 
166 P.2d 797, 118 Mont. 360. 

(2) A lighted flare with an open 
flame permitted to be and to bum in 
the daytime on the public street in a 
densely populated residential part of 
city where children of tender years 
are known to habitually gather to 
play has a potentiality for harm to 
human beings and particularly to 
children, on which liability of a 
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City for injuries to a child can be 
based.—Gilllgan v. City of Butte, su¬ 
pra. 

Statutozy UabUlty 
Under a statute imposing liability 
on a municipality for damages sus¬ 
tained through any defect or want of 
repair of a highway, in the absence 
of a statutory defect, no liability 
exists which can be predicated on 
the negligent failure of municipal 
officers to guard or give public notice 
of a hazardous condition.—^Wells v. 
City of Augusta^ 196 A. 638, 135 Me. 
314. 

7. Ala.—Cozpus OtulB dted In City 
of Birmingham v. 7oung, 22 So. 2d 
169, 173, 246 Ala. 660—City of 
Birmingham v. Whitfield. 197 So. 
666, 29 Ala.App. 454—City of Bir¬ 
mingham V. Andrews. 172 So. 681, 
27 A]a.App. 377. 

Arlz.—City of Phoenix v. Mayfleld. 20 
P.2d 296. 41 Arlz. 637. 

Pla.—City of Miami v. Saunders. 10 
So.2d 326, 161 Pla. 699—Town of 
Palm Beach v. Hovey. 165 So. 808. 
116 Pla. 644—Brinson v. City of 
Mulberry, 139 So. 792. 104 Fla. 
248. 

Ga.—City of Rome v. Alexander. 11 
S.E.2d 62, 63 6a.App. 301. 

Ind.—City of Gary v. Bontrager 
Const. Co., 47 N.E.2d 182, 113 Ind. 
App. 161—Town of Remington v. 
Heeler, 41 N.E.2d 657, 111 lnd.App. 
404. 
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a city to warn persons lawfully using the street that 
a dangerous condition exists,^ regardless of its 
cause,® and even if the condition was not created by 
the city and is beyond its control,but it is not re¬ 
quired to give actual notice of every specific ob¬ 
struction or defect in a street^i Where an ordi¬ 


nance requires barriers, lights, or signals, failure 
to observe such ordinance is negligence as a matter 
of law.i® 

In the absence of statute or ordinance the duty 
to erect barriers is not absolute,^* and is not re¬ 
quired unless the danger is unusual.^* No barrier. 


Ky.—City of Hazard ▼. Scruggrs, Sll 
S.W.2d 683, 307 Ky. 616—Gaines' 
Adm'x V. City of Bowling* Green, 
82 S.W.2d 348, 235 Ky. 800. 

Md.—^Birckhead v. Mayor and City 
Council of Baltimore, 197 A. 616, 
174 Md. 82. 

Mass.—Sullivan v. Inhabitants of 
Town of Saugus, 26 N.E.2d 185, 805 
Mass. 127—Vye v. City of Medford, 
165 N.E. 84, 266 Mass. 208. 

Mich.—^Rez v. Village of Lochmoor, 
256 N.W. 748, 268 Mich. 159. 

Minn.—^Miz v. City* of Minneapolis, 
18 N.W.2d 180, 219 Minn. 889. 

Mo.—^Williams v. City of Mexico, 84 
S.W.2d 992. 224 Mo.App. 1224. 

Mont.—Olson v. City of Butte, 288 
P. 222, 86 Mont. 240, 70 A.L.R. 
1352. 

Nev.—CoziraB JozIb eltod la Pardini 
V. City of Reno, 263 P. 768. 771, 60 
Nev. 392. 

N.J.—Casta v. City of Newark, 19 A. 
2d 620, 126 N.J.Law 375—Allas 
V. Borough of Rumson, 181 A. 175, 
115 N.J.Law 693, 102 A.I..R. 648. 

N.T.—^Rivero v. City of New York, 
48 N.E.2d 486, 290 N.T. 204—Mur¬ 
phy V. Incorporated Village of 
Farmingdale, 209 N.T.S. 686, 262 
App.Div. 327, followed In Murphy 
V. Incorporated Village of Form- 
ingdale, 299 N.Y.S. 590, 252 App. 
Div. 869, appeal denied. 

N.C.—Hunt V. City of High Point 
36 S.B.2d 694, 226 N.C. 74—Wall v. 
City of Asheville, 13 S.E.2a 260. 
219 N.C. 163—Haney v. Town of 
Lincolnton, 176 S.B. 673, 207 N.C. 
282—Spcas v. City of Greensboro, 
167 S.E. 807, 204 N.C. 239. 

Ohio.—^Kcrcher v. City of Conneaut 
65 N.E.2a 272, 76 Ohio App. 491— 
Dzuracky v. City of Campbell. 29 
N.E 2d 49, 64 Ohio App. 521—City 
of Hamilton v. Dilley, 166 N.E. 
147, 30 Ohio App. 658, aillrmod 165 
N.E. 713, 120 Ohio St. 127. 

Pa.—Braden v. City of Pittsburgh, 
18 A.2d 99, 818, 143 Pa.Super. 427. 

Tenn.—Swain v. City of Nashville, 
92 S.W.2d 406, 170 Tenn. 99—City 
of Chattanooga v. Evatt 14 Teun. 
App. 474. 

Tex.—Gabbert v. City of Brownwood, 
Clv.App., 176 S.W.2d 844, error re¬ 
fused. 

Wash.—^Barton v. King County, 189 
P.2d 1019, 18 Wa8b.2d 673—Sharp¬ 
less V. Blackmore, 44 P.2d 170, 181 
Wash. 608—^Bullock v. King Coun¬ 
ty, 86 P.2d 609, 179 Wash. 167. 

43 C.J. p 1060 note 48. 


Barriers, guards, etc., to protect 
against: 

Dangerous approach from private 
property see supra S 823. 

Dangers on premises adjacent to 
street seeiaupra § 822. 
Embankments, excavations. or 
openings see supra 5 821. 
Liability of persons causing defects 
see infra Sfi 857-872. 

Opezatlon of street sweeper mov¬ 
ing along street held not obstruction 
because of Insufficient street lights 
and failure to display signals.—Dens- 
more V. City of Birmingham, 136 So. 
820, 223 Ala. 210. 

Stairway held not defect 
A stairway connecting streets of 
difCerent elevations is not a defect 
or something unusual so as to make 
city liable to pedestrian injured in 
fall which was allegedly caused by 
failure to light such stairway prop¬ 
erly.—Schlicher v. City of New York, 
24 N.Y.S.2d 177, 175 Misc. 696, af¬ 
firmed 36 N.Y.S.2d 716, 264 App.Div. 
768. 

Seoognitlon of necessity 
Fact that barrier was constructed 
on street could be considered in de¬ 
termining whether city recognized 
barn or was necess.'irv.—Mundon v. 
Kansas City, 38 S.W.2d 640, 226 Mo. 
App. 791. 

Want of knowledge 

A municipality is not required to 
safeguard by electric lights or other¬ 
wise a defective condition in a street 
or sidewalk of which it has no knowl¬ 
edge and which it could not have 
discovered by the exercise of ordi¬ 
nary care and diligence.—Seymour v. 
City of Elberton, 20 S.E.2d 767, 67 
Ga.App. 426. 

XSlnisterlal duty 

Injured person may charge negli¬ 
gence against city owing ministerial 
duty to guard excavation or declivity. 
—ICnight V. City of La Grande, 271 
P. 41, 127 Or. 76, 61 A.L.R. 256. 

a Cal.—Shea v. City of San Ber¬ 
nardino, 62 P.2d 365, 7 Cal.2d 688— 
Sandstoe v. Atchison, T, & S. F. Ry. 
Co., 82 P.2d 216, 28 Cal.App.2d 
216. 

Flo.—Town of Palm Beach v. Hovey, 
155 So. 808, 115 Fla. 644. 

Ga.—City of Camilla v. May, 27 S.E. 

2d 777. 70 GsuApp. 186. 

Ky.—City of Hazaj^ v. Scruggs, 211 
S.W.2d 683, 307 Ky. 516. 

Md.—^East Coast Freight Lines v. 
Mayor and City Council of Balti¬ 
more, 68 A.2d 290—Mayor and City 
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Council of Baltimore v. Thompson, 
180 A. 822, 171 Md. 460. 

N.J.—^Fisher v. Town of Nutley, 199 
A. 40, 120 N.J.Law 290. 

N.C.—^Haney v. Town of Lincolnton, 
176 SE. 673, 207 N.C. 282. 

Tex.—Gabbert v. City of Brownwood, 
Civ.App., 176 S.W.2d 344, error re¬ 
fused. 

Wash.—Dupea v. City of Seattle, 147 
P.2d 272, 20 Wash.2d 285. 

48 C.J. p 1062 note 62 [b]. 

If sidewalk adjoining reeonstruo- 
tlon work is not banloaded, extreme 
care must be taken to prevent in¬ 
juring pedestrians and special warn¬ 
ings of unexpected dangers must be 
given.—^Preto v. Craven A Lang, 128 
So. 676, 14 La.App. 130. 

Si Ga.—City of Camilla v. May, 27 
S.E.2d 777, 70 GfuApp. 136. 
la Cal.—Shea v. City of San Ber¬ 
nardino, 62 P.2d 365, 7 Cal.2d 688— 
Sandstoe v. Atchison, T. & S. F. 
Ry. Co., 82 P.3d 216, 28 Cal.App. 
2d 216. 

11. Fla.—Saucer v. City of West 
Palm Beach, 2l So.2d 452, 155 Fla. 
659. 

43 C.J. p 1060 note 48 [c]. 

18. S.C.—^Huggln v. Gaffney, 132 S. 

E. 168, 134 S.C. 114. 

Tex.—Corsicana v. Tobin, 67 S.W. 
819, 23 Tex.Civ.App. 492. 

13. Fla.—^Brlmson v. City of Mul¬ 
berry, 139 So. 793, 104 Fla. 248. 

Md.—Birckhead v. Mayor and City 
Council of Baltimore, 197 A. 616, 
174 Md. 32. 

Nev.—Corpus Juris cited In Pardini 

V. City of Reno. 263 P. 768, 771, 
60 Nev. 392. 

Pel—M cChesney v. Pennsylvania R. 

Co., Com.Pl., 21 Erie Co. 106. 

43 C.J. p 1061 note 60. 

No statutory duty 

Ohio.—^Kercher v. City of Conneaut. 
66 N.E.2d 272, 76 Ohio App. 491— 
Dzuracky v. City of Campbell, 29 
N.E.2d 49, 64 Ohio App. 621. 
Failure not **inilBanoe” 

City’s failure to maintain barriers 
at street terminus or otherwise to 
guard it was not “nuisance."—^Brooks 
V. City of Monterey, 290 P. 640, 106 
Cal.App. 649. 

14. Ariz.—^Rush v. City of Globe, 109 
P.2d 841, 56 Ariz. 630. 

Iowa.—^Armstrong v. Waffle, 286 N. 

W. 507, 212 Iowa 386. 

Md.—^Birckhead v. Mayor and City 
Council of Baltimore, 197 Ju 615. 
174 Md. 83. 
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guard, or light is necessary where the condition of 
the street is itself a warning of danger^® or the in¬ 
jured person had previous knowledge of its defec¬ 
tive condition.!® 

Duty performed by others. Where proper bar¬ 
riers and signals are placed at a dangerous place by 
a contractor or persons in charge of the work in a 
street, the municipality will be protected in the same 
manner as though the barriers and signals had been 
placed by it;!7 but, on the other hand, if the mu¬ 
nicipality trusts to others to see that guards are 
properly kept up, it will be liable for the conse¬ 
quences of their negligence, although the barriers 
are down but temporarily.!® 

Ways as to which rule applies. The liability of a 
city for failure to erect barriers or provide lights 
to guard travelers against unsafe places in the 
street, when it exists, is incident to the city's ju¬ 
risdiction over such streets,!® and there is no liabil¬ 
ity as to a street over which the city has no juris¬ 
diction.®® The municipality’s liability is not affect¬ 
ed by the fact that the defect which made necessary 
a barrier or guard was caused by the county in con¬ 


structing a grade leading to a bridge, where the 
statute declares all roads within the city limits sub¬ 
ject to city regulations.®! So, where the municipal 
charter authorizes a municipality to acquire and 
maintain viaducts outside its limits, it will be liable 
for injuries caused by failure to light an obstruction 
on a viaduct so acquired.®® 

b. Sufficiency 

Only ordinary or reasonable care Is required In respect 
of placing barriers or warnings, and what will constitute 
such care depends on the circumstances of each case; 
generally the precaution should be sufficient to give such 
warning as will reasonably notify all persons using the 
street that the danger Is there. 

Only ordinary or reasonable care is required in 
respect of placing barriers or warnings,®® and what 
will constitute such care depends on the circum¬ 
stances of each particular case.^^ Either lighting, 
railing, or guarding, according to the peculiar cir¬ 
cumstances, may answer the demands of the law.®® 
The precaution should be sufficient to give such 
warning as will reasonably notify all persons using 
the street that the danger is there,®® and whenever 
a barrier or guard rail is erected it should be of 


Wash.—^Barton v. King County, 139 
P.2d 1019, 18 Wash.2d 673—Swain 
V. Spokane, 162 P. 991, 94 Wash. 
616, L.R.A.191TD 754. 

16. Cal.—^Belcher v. City and County 
of San Francisco, 168 P*2d 996, 69 
Cal.App.2d 467. 

Maas.—^Pratt v. City of Peabody, 183 
N.H. 738, 281 Mass. 437—McCarthy 
V. City of Boston, 166 N.13. 123, 26G 
Mass. 262. 

Mo.—Bean v. City of Moborly, 169 
S.W.2d 303, 350 Mo. 976. 

Neb.—Conklin v. Lincoln Traction 
Co, 263 N.W. 674, 130 Neb. 28. 

Tex—City of Dallas v. Shuford, Civ. 
App., 18G S.W.2d 708. reversed on 
other grounds 190 S.W.2d 721, 144 
Tex. 342. 

43 C.J. p 1061 note 53. 

16- Cal.—Dclcher v. City and County 
of San Francisco, 168 P.2d 996, 69 
Cal.App 2d 457. 

Mans —Pratt v. City of Peabody, 183 
N.K 738, 281 Mass. 437—O'Neil v. 
City of Boston, 160 N.E. 311, 263 
Mass. 56. 

Mo.—Dean v. City of Moberly, 169 
S.W.2a 398, 360 Mo. 976—Craine v. 
Metropolitan Si. R. Co., 162 S.W. 
24, 246 Mo. 393. 

N.C.—Beaver v. Town of China 
Grove, 22 S.E.2d 434, 222 N.C. 234. 

Knowledge of defect or danger as 
contributory negligence see infra 
5 850. 

17- Cal.—Stockton Auto. Co. v. Con¬ 
fer, 97 P. 881, 154 Cal. 402. 

43 aJ. p 1061 note 66. 

18. Mass.—Blesslngton t. Boston, 


26 N.E. 1113, 163 Mass. 409-—Pren¬ 
tiss V. Boston, 112 Mass. 48. 
Liability for negligence of independ¬ 
ent contractors generally see su¬ 
pra S 766. 

19. Tex.—Gabbert v. City of Brown- 
wood, Civ.App., 176 S.W.2d 344, er¬ 
ror refused. 

20. Tex.—Gabbert v. City of Brown- 
wood, supra. 

21. Iowa.—'Whitlach v. Iowa Falls, 
201 N.W. 83, 199 Iowa 73. 

Ways as to which duty to keep In 
safe condition is imposed In geih- 
oral sec supra §5 786-794. 

20. Mo.—Roy V. Kansas City, 224 
S.W. 132, 204 Mo App. 882. 

83. Ala.—City of Birmingham v. 
Whitfield, 197 So. 666, 29 AkuApp. 
454. 

Ga.—City of Rome v. Alexander, ll 
S.E.2d 62, 63 Ga.App. 301. 

N.C.—^Haney v. Town of Lincolnton, 
176 S.E. 673, 207 N.C 282. 

43 C.J. p 1061 note 69. 

Strength of guard, rails 
City had no duty to maintain 
guard rails of sufficient strength to 
prevent all accidents.—Swain v. City 
of Nashville, 92 S.W.2d 405, 170 Tenn. 
99. 

24. Ga.—City of Rome v. Alexander, 
11 S.E.2d 62, 68 Ga.App. 201. 

43 C.J. p 1062 note 60. 

Question for Jury see infra S 943. 
What may constitute 
The ordinary care required of a 
city in placing proper warnings near 
an excavation or obstruction In a 
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Street might require that a light, 
placed as a warning, be sufficient to 
withstand ordinary rain, and that 
city should anticipate such a condi¬ 
tion and guard against it, and if 
there has been an unusual rain or 
wind to make reasonable Inspection 
to determine what effect It had on 
the light—City of Rome v. Alexan¬ 
der, supra. 

26. Mo.—^Brooks ▼. City of Ste. Gen¬ 
evieve, App., 164 S.W.2d 164. 

48 C.J. p 1062 note 61. 

28. Ala—Cozpns JTnxls cited la City 
of Birmingham v. Smith, 200 So. 
880, 882, 241 Ala 32. 

Ky.—Watkins’ Adm'r ▼. City of Cat- 
lettsburg, 47 S.W.2d 1032, 243 Ky. 
197. 

N.C.--Corpiu Juris quoted ta Wall v. 
City of Ashevllla 13 S.E.2d 260, 
264, 219 N.C. 163. 

Wash.—Sharpless v. Blackmore, 44 
P.2d 170, 181 Wash. 603—Bullock 
V. King County, 36 P.2d 609, 179 
Wash. 167. 

48 C.J. p 1062 note 62. 

Wamlag kM snfDLoleat 

(1) Where reconstruction of stair¬ 
way on hill by city was suspended 
for lack of funds before completion 
of project, erection of wooden barri¬ 
cade across upper entrance to stairs 
way bearing warning ’’travel at your 
own risk” constituted sufficient warn¬ 
ing of dangerqus condition existing. 
—^Braden v. City of Pittsburgh, 18 
A.2d 99, 818, 143 PaSuper. 427. 

(2) Lights in vicinity of rope bar¬ 
rier erected across highway, together 
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such a character and placed in such position with 
reference to the use of the street as will afford pro¬ 
tection, and not produce a peril to persons passing 
on the way.27 This duty, however, is owed only 
to travelers,^® and the municipality will not be lia¬ 
ble for injuries to a person who sits on a guard rail 
and falls off, although the rail is defective.^^ 

c. Removal 

A municipal corporation ordinarily will not be subject 
to liability merely because barriers, lights, or signals 
which It has erected have been removed or rendered Inef¬ 
fective without fault on Its part and without notice to It; 
but a right of action may arise If the municipally has 
notice of such removal In due season to replace It, or has 
ground for anticipating it, and falls to take action ac- 
gordlngly. 

If proper guards are erected, or lights or signals 
are established, in order to prevent accidents, the 
municipality will not as a rule be subject to liabil¬ 
ity merely because such barriers, lights, or signals 
are removed or rendered ineffective without fault 
on its part®® and without notice to it,®i as by the un¬ 
authorized act of third persons®® or by accident of 
which the municipality has no notice.®® Ordinary 
care, however, must be exercised,®^ and, if it fails 
to act accordingly, a right of action arises against 
a municipality which has notice of such removal in 
due season to replace the barrier or light®® or has 
grounds for anticipating its destruction or remov¬ 
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al.®® What constitutes a reasonable time within 
which the city must replace such guards and sig¬ 
nals depends on the particular circumstances.®^ 
The municipality will not be liable where the lights 
at an obstruction were extinguished because of de¬ 
fects caused by unusual weather conditions, if the 
municipality undertook to remedy the defects within 
thirty or forty minutes after the defect became 
known.®® 

The removal of a guard rail which the munici¬ 
pality was not bound to erect will not render it lia¬ 
ble for injuries caused by its removal.®® 

§ 839. Proximate Cause 

In order to render a municipality liable for Injuries 
caused by a defect or obstruction In a public street, the 
defect or obstruction chargeable to negligence must be the 
natural and probable cause of the Injury, proximately 
contributing thereto, and what constitutes the proximate 
cause of an Injury depends on the particular facts and 
circumstances of each case. 

Generally, where an injury is alleged to have been 
caused by a defect or obstruction in a public street, 
liability, as discussed supra § 802, depends on negli¬ 
gence, and such negligence, or, in other words, the 
defect or obstruction chargeable to such negligence, 
must be the natural and probable cause of the in¬ 
jury, proximately contributing thereto;^® and the 
danger must be such as in the exercise of ordinary 


with red lanterns placed on barrier, 
constituted sufflclent warninsr that 
road was closed.—Cora v. Borousrh of 
Kingston, 150 A. 384, 300 Pa. 169. 

27. Ala.—Corpus OUzls dted In City 
of Birmingham v. Smith, 200 So. 
880, 882, 241 Ala. 33. 

N.C.—Corpus Juris quoted In Wall 
V. City of Asheville, 13 S.E.2d 260, 
264, 219 N.C. 163. 

48 C.J. p 1062 note 63. 

as. Wls.—Carlson v. Washburn, 160 
N.W. 076, 159 Wls. 619. 

29. Wls.—Carlson v. Washburn, su¬ 
pra. 

Swinging on defective rail 

Where guardrail was placed by city 
at edge of sidewalk to protect trav¬ 
elers from hole near sidewalk and 
boy was injured when rail gave way 
when he was swinging on it prepara¬ 
tory +0 hiding in the holo, city owed 
no duty to boy to maintain guard¬ 
rail for purpose for which boy was 
using It.—City of Whiting v. Grln- 
dle, 69 K.B.2d 360, 116 IndJVjpp. 
407. 

SO. Fla.—City of Jacksonville v. 
Bell, 112 So. 885, 98 Fla. 986, 68 
A.L.B. 163. 

Osa.—City of Borne v. Alexander, 11 
aE.2d 62, 68 GaApp. 801. 


Fa.—^Braden v. City of Pittsburgh, 18 
A2d 99, 818, 143 Pa.Super. 427. 

43 C.J. p 1063 note 67. 

Removal of barriers or lights from 
excavations see supra S 821. 

31. Fla.—City of Jacksonville v. 
Bell, 112 So. 885, 98 Fla. 93G, 53 
A.L.R. 163. 

32. Ga.—City of Rome v. Alexander, 
11 S.E.2d 52, 63 Ga.App. 301. 

48 C.J. p 1063 note 68. 

33. Pa.—Mills v. Philadelphia, 40 
A 821, 187 Pa. 287. 

43 C.J. p 1063 note 69. 

Negligence of third person entrusted 
with duty of keeping up guards see 
supra subdivision a of this section. 

34. Ga.—City of Rome v. Alexander. 
11 S.E.2d 52, 63 Ga.APP. 801. 

43 C.J. p 1063 notes 71, 72. 

35. Ga.—City of Rome v. Alexander, 
supra. 

48 CJ. p 1068 note 71. 

86L Ga.—City of Rome v. Alexander, 
supra. 

48 C.J. p 1068 note 72. 

Degree of oars 

Ga.—City of Rome v. Alexander, su¬ 
pra. 

37. Ga-T-Clty of Rome v. Alexander, 
supra.^ 

38: Md.—Charles v. Baltimore, 114 
A. 666, 128 Md. 628. 

tai 


39. Mass.—^Nellson v. Worcester, 
106 N.E. 679, 219 Mass. 88, 3 AL.R 
1120. 

43 C.J. p 1063 note 74. 

40. Cal.—Slscho V, City of Los 
Banos, 80 P.2d 116, 26 Cal.App.2d 
642, rehearing denied 80 P.2d 1020, 
26 Cal.App.2d 642. 

Colo.—^Belcaro Realty Inv. Co. v. 
Norton, 87 P.2d 1114, 108 Colo. 
485. 

Conn.—^Fabrizl v. Goluh 66 A 2d 626, 
134 Conn. 89—^Matchulot v. City of 
Ansonia, 168 A 695, 116 Conn. 66. 

Ga.—Seymour v. City of Elberton, 20 
S E.2d 767, 67 Ga.App. 426. 

Ind.—City of Qsry v. Struble, 18 N.H. 
2d 466, 106 Ind.App. 618. 

Ky.—City of Paducah v. McManus, 
76 S.W.2d 864, 266 Ky. 406—Gaines’ 
Adm’x V. City of Bowling Green. 32 
8.W.2d 848, 236 Ky. 800—Overton’s 
Adm’x V. City of Louisville, 298 
S.W. 968, 221 Ky. 289. 

Mo.—Dowell V. City of Hannibal, 
App., 200 S.W.2d 646, reversed on 
other grounds 210 S.W.2d 4, 367 Mo. 
626—^Ward v- City of Portage villa 
App., 106 S.W.2d 497. 

N.C.—Love V. City of Asheville, 187 
S.E. 662, 210 N.C. 476—Pickett v. 
Carolina & N. W. Ry., 158 S.E. 298, 
200 N.C. 750. 

Okl.—Oklahoma City v. Baker, 166 
K2d 612, 196 Okl. 238—City of 
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care might reasonably have been anticipated from 
the condition complained of>i Where, however, 
the injury is the natural and probable consequence 
of a defect, the municipality will be liable, although 
the particular accident might not have been antici> 
pated>2 

No inflexible rule of law can be laid down for 
determining what will constitute the proximate 
cause of an injury, but the question must be re¬ 
solved by the facts and circumstances of each par¬ 
ticular case.4* The defective condition of a street, 
whereby a fire department is delayed in responding 
to an alarm, is not the proximate cause of a loss 
occasioned by the burning of the property.*^ The 
failure to maintain a sufficient barrier at an exca¬ 
vation or other dangerous place will not render the 
municipality liable if such barrier would not have 
prevented the injury.^5 Where, however, the in¬ 
jury is caused by the explosion of a boiler in a pea¬ 
nut roaster which the municipal authorities negli¬ 
gently allowed to obstruct a street, the municipality 
is liable, the obstruction being the proximate cause 
of the injury.^® Where a traveler is injured by 
reason of the dangerous condition of a street, due 


to want of repair of a drainage system under the 
street surface, the municipality is liable if it knew 
or could have known of the condition in time to re¬ 
pair, and cannot escape liability on the ground that 
the injury was due to its failure to repair its drain¬ 
age system, and that such failure was in the exer¬ 
cise of a governmental duty.^^ 

§ 840. - Concurrent and Intervening 

Causes in General 

Except In a few Jurisdictions, It Is generally held that, 
where other causes concur with municipal negligence to 
produce the Injury, the municipality is liable for all dam¬ 
ages to which its culpable negligence contributed sub¬ 
stantially and proximately; but If Intervening acta con¬ 
stitute an Independent and efficient cause the Interven¬ 
ing cause may be regarded as the proximate cause. 

It is the general rule that, where other causes 
concur with municipal negligence to produce the in- 
jtu-y, the municipality is liable for all damages to 
which its culpable negligence contributed substan¬ 
tially and proximately.48 Thus, where two causes 
combine to produce the injury, both of which are in 
their nature proximate, the one being a defect or 
obstruction in the way, and the other some occur- 


Okmuleree v. HempliUl, 83 P.2d 189, 
188 Okl. 490. 

PiL—Jacob V. City of Philadelphia, 6 
A.2d 17S. 833 Pa. 534—Hulinsra v. 
City of Pittsburgh, 28 A.2d 369, 150 
Pa.Super. 838—^Pischke v. Borough 
of Dormont, Com.Pl., 91 Pittsb. 
Leg.J. 669, affirmed 38 A.2d 480. 
153 Pa.Super. 206. 

Wis.—Reynolds v. City of Ashland, 
296 N.W. 601. 237 Wls. 233. 

43 C.J. p 1063 note 77. 

Contributory negligence as proximate 
cause see infra 9 847. 

Liability of persons causing defects 
or obstructions see infra S 872. 

41. Miss.—City of Hazleburat v. 
Matthews, 176 So. 884, 180 Miss. 
42. 

Okl.—Short V. Oklahoma City. 68 
P.2d 334. 177 Okl. 202. 

Tex.—^Bledsoe v. City of Amarillo, 
Civ.App., 143 S.W.2d 216, error re¬ 
fused. 

43 C.J. p 1064 note 78. 

Municipality held not relieved 
from liability for defects in streets 
or sidewalks, where reasonably pru¬ 
dent men would anticipate possible 
Injury to prudent pedestrian. 

Idaho.—^Douglas v. City of Moscow, 
294 P. 834, 60 Idaho 104. 

Wash.—Lewis v. City of Spokane, 
215 P. 36. 124 Wash. 684. 

42. Pla.—Tallahassee v. Hawes, 87 
So. 766, 81 Fla. 123. 

43 C.J. p 1064 note 79. 

Presence of injured person 
Fact that city did not know that 


plaintiff, whose foot slipped into 
meter box, would pass thereover 
when he did, held no defense.—City 
of Wichita Falls v. Lipscomb, Tex. 
Clv.App., 60 S.W.2d 867, error re¬ 
fused. 

43. Ga.—Macon v. Dykes, 81 S.E. 
443, 103 Ga. 847—Shaw v. Macon, 
64 S.E. 1102, 6 Ga.App. 306. 

43 C.J. p 1064 note 80. 

MegUgenoe or defects lield to oon- 
stitute proximate cause 
Cal.—Redmond v. City of Burbank, 
111 P.2d 375, 43 Cal.App.2d 71-1. 
Ky.—City of Hazard v. Scruggs, 211 
S.W.2d 683. 307 Ky. 616. 

Maas.—^Williamson v. Boston Ele¬ 
vated Ry. Co., 156 N.E. 22, 269 
Mass. 229. 

Mich.—^Buhler v. City of Detroit, 264 
N.W. 819, 274 Mich. 139. 

Miss.—Brewer v. Town of Lucedale, 
198 So. 42. 189 Miss. 374. 

Mont.—McCloskey v. City of Butte, 
263 P. 267, 78 Mont. 180. 

Pa.—Campbell v. City of Pittsburgh, 
38 A.2d 544, 155 Pa.Super. 489, 

43 C.J. p 1064 note 80 [aj. 

Negligenoe or defects held not to 
constitute proximate cause 
Conn.—^Kamasiewlcz v. City of New 
Britain, 42 A.2d 82, 131 Conn. 691. 
Ind.—City of Gary v. Struble, 18 
N.E.2d 465, 106 Ind.App. 518. 

La.—^Taylor v. City of Shreveport, 
App.p 29 So.2d 792. 

Okl.—City of Okumulgee v. Hemphill, 
83 P.2d 189, 183 Okl. 460. 

Pa.—^acob v. City of Philadelphia, 
5 A.2d 176, 333 Pa. 584. 
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R.I.—Kulish V. Cray, 159 A. 831, 62 

R. I. 212, 80 A.L.R. 1165. 

43 C.J. p 1064 note 80 [b]. 

44. Ey.—^Hazel v. Owensboro, 99 S. 
W. 815, 80 Ky.LL 627, 9 L.R.A.,N.S., 
235. 

45. Ind.—^Indianapolis v. Moss, 128 
N.E. 857, 74 Ind.App. 129. 

N.T.—Groonberg v. City of New York, 
298 N.Y.S. 687. 

40. N.y.—^Frank v. Warsaw, 92 N. 
B. 17, 198 N.T. 463, 31 L.ja.A.,N.S., 
676. 

47. Ga.—^Atlanta v. Robertson, 135 

S. E. 445, 36 Ga.App. 66. 

48. Cal.—^Bosqui v. City of San Ber¬ 
nardino, 43 P.2d 647, 2 Cal.2d 
747. 

Miss.—^Brewer v. Town of Lucedale, 
198 So. 42, 189 Miss. 374. 

Mo.—Ward v. City of Portagevllle, 
App., 106 S.W.2d 497. 

Or.—Umphlette v. City of Sllverton, 
59 P.2d 244, 164 Or. 166. 

R. I.—Duffney v. Clarke, 119 A. 370» 
44 R.I. 495. 

S. C.—Correll v. City of Spartanburg, 
169 S.E. 84, 1>69 B.C. 403. 

Wash.—Seibly v. City of Sunnyslde, 
85 P.2d 56, 178 Wash. 632. 

W.Va.—Corpus Juris olted la Patton 
V. City of Grafton, 190 S.E. 267, 
269, 116 W.Va. 811. 

43 O.J. p 1065 note 87. 

Defects In highways generally see 
Highways S 264. 

Liability of persons causing defects 
or obstructions see Infra 8 872. 
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fence for which neither party is responsible, the 
ixrunicipality will be liable provided the injury would 
not have been sustained but for such defect or ob¬ 
struction,^® and the fact that the injury may be in¬ 
creased by other concurring causes will not excuse 
the municipal negligence without which the injury 
would not have happened.®® This rule is not ap¬ 
plicable, however, unless one of the causes produc¬ 
ing the injury is a defect for which the municipality 
is liable.®^ 

If the result is attributable to the original negli¬ 
gence and the injury would not have been produced 
by an intervening cause in the absence of such neg¬ 
ligence, the intervening cause will not constitute the 
proximate cause,®® but if the intervening acts con¬ 
stitute an independent and efficient cause and the 
result cannot be said to be the natural and probable 
consequence of the primary cause, the intervening 
cause will be regarded as the proximate cause.®® 

Acts in emergencies. A municipality is liable to 
one rightfully on the street who is injured by com¬ 
ing in contact with some defect therein while at¬ 
tempting to escape danger by flight.®^ 

Ride that negligence of municipality must he sole 
.cause of injury. In some jurisdictions it is held 
that to authorize recovery against a municipality 


§ 841 

the defect in the street or way must have been the 
sole cause of the injury,®® and, as discussed infra 
§ 842, if the negligent or wrongful act of a third 
person was a contributing cause of the injury, the 
municipality is not liable. On the other hand, it 
has been held, in some of the cases which recog¬ 
nize the above rule, that the municipality will be 
liable where the intervening or concurring act was 
the innocent act of a third person not involving 
negligence or culpability,®® or where the interven¬ 
ing or concurring act was a pure accident® ^ or a 
natural cause which was a natural incident of the 
use of the way,®® unless it appears that the acci¬ 
dent or natural cause was so direct and separate 
in its operation that it, and not the defect, must be 
held to have been the essential or proximate cause 
of the injury.®® 

§ 841, -Snow and Ice 

Where an aecldent results from a preexisting defect, 
the liability of a municipal corporation will not be removed 
by the fact that the presence of snow or Ice constituted 
an additional or contributing cause of the Injury; but no 
recovery can be had unless the defect for which the mu¬ 
nicipality was responsible was the proximate cause of the 
Injury. 

Where an accident results from a preexisting de¬ 
fect in a street or sidewalk, the liability of the mu- 


49 . Colo.—Cltv and County of Den¬ 
ver V. WUlaon. 254 P. 163, 81 Colo. 
134. 

IIL—Koch V. City of Chicago, 17 N. 

E.2d 411, 297 IlLApp. 103. 

Miss.—Brewer v. Town of Lucedale, 
198 So. 42, 189 Miss. 374. 

Mont.—Bensley v. Miles City, 9 P.2d 
168, 91 Mont. 561. 

Ohio.—Shevetz v. City of Campbell, 
44 N.E 2d 141, 69 Ohio App. 479. 
W.Va.--<lorpn8 Jnxis dted la Patton 

V. City of Grafton, 190 S.E. 267, 
269, 116 W.Va. 311. 

43 C.J. P 1065 note 88. 

6CX Miss.—^Brewer v. Town of Luce- 
dale, 198 So. 42, 189 Miss. 374. 

43 C.J. p 1066 note 89. 

U. Mich.—Hopson v. Detroit, 209 N 

W. 161, 235 Mich. 248. 

52, Ala.—City of Birmingham v. 
Martin, 163 So. 236, 228 Ala. 318- 

Cal.—McLaughlin v. City of Los An¬ 
geles, 140 P.2d 416, 60 CaLApp.2d 
241. 

Mont—McCloskey v. City of Butte 
263 P. 267, 73 Mont 180. 

43 C.J. p 1066 note 91. 

53, Cal.—Slscho V. City of Los Ban¬ 
os, 80 P.2d 1020, 26 Cal.App.2d 642. 
denying rehearing 80 P.2d 116, 26 
Cal.App.2d 642. 

Ky.—Games’ Adm'z v. City of BowH 
ing Green, 32 S.W.2d 348, 286 Kj. 
800. 


La.—Taylor v. City of Shreveport 
App., 29 So.2d 792. 

Mo.—Smith V. Mabrey, 164 S.W.Sd 
770, 348 Mo. 644—^Powers v. Kan¬ 
sas City, 18 S.W.2d 646, 224 Mo. 
App. 70. 

Okl.—Oklahoma City v. Baker, 166 
P.2d 612, 195 Okl. 238—City of Ok¬ 
mulgee v. Hemphill, 83 P.2d 189, 
183 Okl. 450. 

S.C.—Driggers v. City of Florence, 2 
S.E.2d 790, 190 S.C. 309. 

43 C.J. p 1066 note 92. 

5^ Ind.—^Dondono v. Indianapolis, 
89 N.E. 421, 44 Ind.App. 366. 

Acts in emergencies as constituting 
contributory negligence see infra 5 
866 . 

55. Conn.—^Fabrlzi v. Golub, 56 A.2d 
625. 134 Conn. 89—^Agriesto v. 

Town of Fairfield, 35 A2d 15, 130 
Conn. 410—Matchulot v. City of 
Ansonia, 163 A. 596, ll'S Conn. 65. 

Mass.—Carroll v. City of Lowell, 71 
N.E.2d 763, 321 Mass. 98—Caissle 
V. City of Cambridge, 68 N.E.2d 169, 
317 Mass. 846—Howe v. City of 
Boston, 41 N.E.2d 1, 311 Mass. 278 
—Whalen v- City of Boston, 28 N. 
B.2d 98, 804 Maas. 126—William¬ 
son V. Boston Elevated Ry. Co., 166 
N.E. 22, 259 Mass. 229. 

43 QJ. p 1066 note 94. 

lYlght of horses see infta S 848. 

li insoonsln. 

(1) There Is authority supporting 
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the rule of the text.—Sylvester v. 
City of Milwaukee, 295 N.W. 696, 236 
Wis. 539—43 C.J. p 1066 note 94. 

(2) But there is authority support¬ 
ing recovery against the municipality 
notwithstanding other causes con¬ 
tributing to the injury.—McClure v. 
Sparta, 54 N.W. 387. 84 Wis. 269, 86 
Am.S.R. 924—48 C.J. p 1065 note 87, 
p 1066 note 91. 

66. Conn.—Cote v. City of Hart¬ 
ford, 28 A.2d 868, 128 Conn. 483— 
Jennes v. City of Norwich, 140 A. 
119, 107 Conn. 79. 

Mass.—Carroll v. City of Lowell, 71 
N.E.2d 763, 321 Mass. 98—Whalen 
v. City of Boston. 28 N.E.2d 93. 304 
Masa 126—^Williamson v. Boston 
Elevated Ry. Co., 156 N.E. 22, 259 
Mass. 229. 

48 GJ. p 1067 note 97. 

67. Conn.—^Messina v. City of New 
Haven, 174 A 188, 119 Conn. 166— 
Jennes v. City of Norwich, 140 A 
119, 107 Conn. 79. 

48 GJ. P 1067 note 96. 

58L Conn^—^Messina v. City of New 
Haven, 174 A 188, 119 Conn. 166 
—Frechette v. New HAven, 132 A. 
467, 104 Conn. 83. 

Mass.—^Whalen v. City of Boston, 23 
N.E.2d 93. 304 Mass. 126. 

69. Conn.—Messina v. City of New 
Haven, 174 A 188, 119 Conn. 166— 
Frechette v. New Haven. 132 A 
467. 104 Conn. 88. 
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nicipal corporation therefor will not be removed by 
the fact that the presence of snow or ice constitut¬ 
ed an additional or contributing cause of the in¬ 
jury, it being the duty of the municipality to con¬ 
struct the ways with a view to that contingency.®® 
So, where the sole cause of the injury was a pre¬ 
existing defect, the fact that snow had fallen re¬ 
cently before the accident will not relieve the mu¬ 
nicipality from liability.®! On the other hand, since 
a municipal corporation, as shown supra § 813, is 
not liable for injuries caused merely by the slippery 
condition of a walk from ice or snow, the pres¬ 
ence of which was not due to the negligence of the 
municipality, no recovery can be had on the ground 
that the sidewalk was defectively constructed, un¬ 
less it is shown that the accident would not have 
happened but for such defect.®^ If the snow or ice 
covered all the irregularities of the way to such 
an extent that plaintiff’s foot could not have come 
in contact with the structural defect, it would nec¬ 
essarily follow that such condition, and not the pri¬ 
or defect, was the proximate cause of the injury.®® 
Where the cause of the accident is in doubt, the mu¬ 
nicipality cannot be held liable.®^ 

New layer covering original acamidation. Where 
a municipality fails to remove an accumulation of 
snow or ice formed into rough and uneven ridges, it 
is, as discussed supra § 813, liable for injuries caused 
thereby, and the fact that subsequently, and before I 


the accident, the place was covered over with a new 
layer of snow or ice will not relieve the municipal¬ 
ity from liability if the accident was due to the 
original defective condition;®® but unless it is. 
shown that the ice in its original rough condition 
was a concurring cause of the injury there can be 
no recovery.®® Even though there were dangerous 
ridges of ice on the way, unless one of them caused 
plaintiff to fall, there can be no recovery in plain¬ 
tiffs action for injuries sustained by falling on the 
icy way.®^ 

§ 842. - Wrongful Act of Third Person 

Although there Is some authority to the contrary,, 
the general rule Is that, If municipal negligence con¬ 
tributes to the Injury, such negligence is not obviated by 
the wrongful act of a third person concurring to cause the 
injury; but if the Injury Is not the natural and probable^ 
result of the municipality's negligence the municipality 
is not liable. 

Generally, if municipal negligence in respect of 
the duty to care for streets proximately contrib¬ 
utes to the injury, such negligence is not excused 
or obviated by the negligent or wrongful act of a 
third person concurring to cause the injury,®® al¬ 
though a contrary rule prevails in jurisdictions ad¬ 
hering to the rule discussed supra § 840 that, in. 
order to authorize recovery against a municipality, 
the defect in the street or way must have been the 
sole cause of the injury.®® If the injury is not the 


60L Colo.—city and County of Den¬ 
ver V. Willson, 264 P. 163, 81 Colo. 
134. 

Conn.—Jennes v. City of Norwich, 
140 A. 119,107 Conn. 79. 

m.—^Richcreek v. City of Rock Is¬ 
land, 66 N.E.2d 688, 328 Ill.App. 
316. 

Mass.—Sheehan v. City of Lynn, 169 
N.E. 411, a69 Mass. 671—^Mahoney 
V. City of Worcester, 163 N.E. 863, 
265 Moss. 94—^Wltham v. City of 
Boston, 169 N.E. 500, 262 Mass. 
291. 

N.Y.—McNulty v. New York, 220 N. 
Y.S. 884, 219 App.Dlv. SSL 

R.I.—^Kulish V. Cray. 169 A, 831, 52 
R.I. 212. 80 A.L.R. 1166. 

W.Va.—^Patton v. City of Grafton, 
180 S.B. 267, 116 W.Va. 311. 

43 C.J. p 1067 note 1. 

Presence of Ice or snow due to de¬ 
fective construction or condition 
of way see supra 8S 812-813. 

Snow and Ice as defects or obstruc¬ 
tions in street generally see supra 
S9 811-815. 

Statutory exemption from liability 
where injury caused solely by snow 
or ice see supra ft 8ll. 

61. Conn.—^Messina v. City of New 
Haven, 174 A. 188, 119 Conn. 166. 

43 C.J. p 1067 note 8. 


02, Or.—Sine v. City of La Grande, 
800 P. 348, 186 Or. 568. 

R.I.—Kulish V. Cray, 159 A. 831, 52 
R.I. 212, 80 A.L.R. 1165. 

43 C.J. p 1067 note 4. 

Accumulations caused by defects see 
supra 9 813. 

Defect harmless in itsSlf 
Where a defect in a sidewalk or 
pavement is so sUght as to be harm¬ 
less in Itself, the fact that it concurs 
with a slippery condition to produce 
an accident does not make a munici¬ 
pality liable for resulting injuries.— 
City of Tulsa v. Wheetley. lOl P.2d 
834, 187 Okl. 156. 

63. Conn.—^Messina v. City of New 
Haven, 174 A. 188, 119 Conn. 166— 
Jennes v. City of Norwich, 140 A. 
119, 107 Conn. 79. 

64. N.T.r—Van Hovenburg v. New 
York, 144 N.Y.S. 888, 83 Mlsc. 869. 

43 C.J. p 1067 note 6. 

66. Colo.—City and County of Den¬ 
ver V. Willson, 254 P. 163, 81 Colo. 
134. 

Conn.—Jennes v. City of Norwich, 
140 A. 119, 107 Conn. 79. 

N.Y.—McNulty v. New York, 220 N. 

Y.S. 884, 219 App.Div. 831. 

43 C.J. P 1067 note 7. 

66. N.T.—JCelly v. City of New j 
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York, 12 N.Y.S.2d 622, 257 App. 
Dlv. 863. 

43 CJ. P 1067 note 8. 

67. Pa.—Hullngs v. City of Pitts¬ 
burgh, 28 A.2d 359, 150 Pa.Super. 
838. 

68L Miss.—^Brewer v. Town of Luce- 
dole, 198 So. 42, 189 Miss. 374. 

Mo.—Stollhans v. City of St. Louis,. 

121 S.W.2d 808, 343 Mo. 467. 

43 C.J. p 1067 note 11. 

Concurrent and Intervening eauaes in 
general see supra 9 840. 

Liability of persons causing defects 
or obstructions see infra 9 872. 

69. Conn.—^Alston y. City of New 
Haven, 60 A.3d 602, 134 Conn. 686. 
—Parker v. City of Hartford, lOO* 
A. 896, 122 Conn. 600—Messina v. 
City of New Haven, 174 A. 188, 119< 
Conn. 166—Jennes v. City of Nor¬ 
wich, 140 A. 119, 107 Conn. 79. 

Mass.—Carroll v. City of Lowell, 71 
N.E.2d 763, 821 Mass, 98—Calssle 
V. City of Cambridge, 68 N.E.2d 
169, 317 Mass. 846—^Whalen v. City 
of Boston, 28 N.E.2d 98, 804 Maas. 
126. 

43 C.J. p 1066 note 94. 

Statntoxy and ooaunon4aw UabUity 
dlsttagnlshed 

Concurring negligence of third 
person la defense to action under 
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natural and probable result of the municipality’s 
negligence and would not have been produced ex¬ 
cept for the concurring or intervening wrongful act 
of a third person, which could not reasonably have 
been foreseen by the municipality, such act is the 
proximate cause of the injury, and the municipality 
is not liable.^® 

Willful act Where the negligence of the mu¬ 
nicipality concurs with the willful act by a third 
person, such act will be regarded as the proximate 
cause of the injury.^i 

§ 843. -Fright or Accident to Horses 

a. In general 

b. Shying or momentary loss of control 

c. Loss of control due to defect or ob¬ 

struction 

a. In General 

Recovery from a municipal corporation has been al¬ 
lowed In some cases and denied In others where the In¬ 
jury occurred after a horse had become unmanageable 
or was running away, but It Is usually denied If the Injury 
was occasioned by viciousness or disease of the horse. 

While the rule, as discussed supra § 804, is that 
there is no obligation on the part of municipal cor¬ 
porations to make its streets safe for horses which 
have escaped from control or are running away, 
under the rule, discussed supra § 840, that, when 
two causes combine to produce an injury, both of 
which are in their nature proximate, the one being 
a culpable defect or obstruction and the other some 
occurrence for which neither party is responsible, 
the municipality is liable, provided the injury would 
not have been sustained but for such defect or ob¬ 
struction, a person’s right of recovery for injuries 
caused by a defect or obstruction in the street has 
been held in many jurisdictions not affected by the 
fact that, when the accident occurred, he had lost 


control of his horse, or it was running away, if this 
was not the result of negligence on his part, and the 
injury would not have occurred except for such de¬ 
fect or obstruction and the same rule has been 
applied when a horse which had, without its owner’s 
fault, escaped from the latter’s premises, was in¬ 
jured by a defect in the street.^® 

In other jurisdictions, however, it is held that, 
when horses become frightened and unmanageable 
by something for which the municipality is not re¬ 
sponsible, or are running away, the proximate cause 
of the injury is the fright of the horse, and that in 
such case there is no municipal liability,if the 
street is reasonably safe for ordinary travel-^® 

Furthermore, it has been held in some cases, even 
in jurisdictions where the general rule of municipal 
liability obtains, that if the particular occurrence is 
of such a character, considering the circumstances, 
that a person in the exercise of ordinary sagacity in 
such matters could not be reasonably expected to 
foresee it, the failure to provide against it will not 
be deemed negligence in the particular instance.^® 
Thus, where the horse of a third person became 
frightened and ran away, running against a tele¬ 
graph pole set between the sidewalk and the drive¬ 
way, after which it broke loose from the wagon, ran 
down the street, and injured a person on the street, 
the injury cannot be attributed to the obstruction.^^ 
So, where a horse, not driven along the street, but 
securely tied to a post, broke away on becoming 
frightened, ran along the street, and plunged down 
an unfenced precipice which was impassable except 
by a stairway for foot passengers, and was killed, 
the municipality was held not to be liable.*^® 

Viciousness or disease of the horse will be taken 
to be the proximate cause and the municipality will 
not be liable if the injury is occasioned by such 
viciousness*^® or disease.®® 


statutes which make town liable for 
injuries caused by defective highway, 
but not to action for injuries due to 
negligence.—Porpora v. City of New 
Haven, 177 A. C31, 119 Conn. 476. 

7a lnd.-^ity of Gary v. Struble, 
18 N.E.2d 465, 106 Ind.App. 518. 
Mo.—Hunt V. Kansas City, App., 114 
S.W.2d 153. 

N.T.—Greenberg v. City of New 
York, 298 N.T.S. 687. 

43 C.J. p 1068 note 13. 

71. III. —^Milostan v. Chicago, 148 
I11.APP 6>10. 

Ind.—^Alexander v. New Castle, 17 N. 

E. 200, 116 Ind. 61. 

43 aJ. p 1068 note 14. 

7a. N.T.—Ring V. Cohoes, 77 N.T. 

83, 88 Am.R. 674. I 

48 GJ. p 1068 note 18. I 


Accidents on highways generally see 
Highways S 264. 

Defects in vehicle, harness or horse 
as contributory negligence see in¬ 
fra S 866. 

73. Iowa.—Nocks v. Whiting, 102 N. 
W. 109, 126 Iowa 405, 106 Am.S.R. 
871. 

43 GJ. P 10^9 note 19. 

74. Mich.—Bell v. Wayne, 82 N.W. 
215, 123 Mich. 386, 81 Am.S.R. 204, 
48 L.R.A. 644. 

48 GJ. p lOaO note 20. 

Shying or momentary loss of con¬ 
trol see infra subdivision b of this 
section. 

75. Ey.—Harrodsburg v. Abram, 127 
S.W. 758, 188 Ky. 167, 29 L..B.A., 
N.S.. 199. 

48 GJ. p 1069 note 21. | 
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78. Minn.—Tairas t. Winona, 73 N. 
W. 506. 71 Minn. 22. 

43 C.J. p 1069 note 22. 

77. N.Y.—Gaudln v. Carthage, 12 N. 
T.S. 796, 69 Hun 619. 

7& Iowa.—^Moss v. Burlington, 16 
N.W. 267, 60 Iowa 438, 46 Am.R. 
82. 

79. Ga.—^Macon v. Dykes, 81 S.EL 
448, 103 Ga. 847. 

48 C.J. p 1070 note 26. 

Defects in vehicle, horse, or harness 
as contributory negligence see in¬ 
fra S 856. 

sa Iowa.—^McClain v. Garden Grove, 
48 N.W. 1031, 88 Iowa 236, 12 UR. 
A. 482. 

48 GJ. p 1070 note 26. 
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b. SbTiiig 01 Momentary Loss of Control 

If a horse shlec or starts, or Is momentarily not con¬ 
trolled by the driver, and runs Into an obstruction or de¬ 
fect, ordinarily the municipal corporation will be held li¬ 
able unless the shying is due to the viclousnesa of the 
horse. 

If a horse shies or starts, or is momentarily not 
controlled by his driver, and in tliis state runs into 
an obstruction or defect, the municipal corporation 
will be liable, the shying not being regarded as the 
sole cause of the injury and this rule is recog¬ 
nized even in those states which deny liability if 
the horse is beyond control and running away.*^ 
The absence of barriers or railings to protect 
against accidents at embankments or excavations 
has been held to be negligence creating liability in 
such cases.^3 If^ however, the shying is due to the 
viciousness of the horse, there can be no recovery.®^ 

c. Loss of Oontrol Due to Defect or Obstruction 

If a horse of ordinary gentleness, without fault on 
the driver’s part, takes fright at an unlawful obstruc¬ 
tion or at a defect or obstruction chargeable to the neg¬ 
ligence of a municipal corporation, and causes injury, 
the proximate cause is generally held to be the defect 
or obstruction, and the municipality is liable; but the 
rule Is otherwise If the Injury results from subsequent 
fright caused by something for which the municipality is 
not liable. 

Although there is some authority to the con¬ 
trary, the proximate cause has been held to be 
the defect or obstruction where a horse of ordinary 
gentleness, without fault on the part of his driver, 
becomes unmanageable and causes injury on tak¬ 
ing fright at an unlawful obstruction^^ or at a 
defect or obstruction chargeable to the negligence 
of the municipality and the fact that the horse's 
bit broke when he became frightened will not re¬ 
lieve the municipality from liability.Where, 


however, after fright caused by a defect in the 
street, the horse becomes calm, and injury results 
from subsequent fright caused by something for 
which the municipality is not liable, there can be 
no recovery.*® 

§ 844. Persons Entitled to Redress 

Anyone of the public who. In the ordinary uee of the 
way and without fault on his part, suffers special damage 
because of the negligence of a municipal corporation In 
constructing or maintaining the way has ground for an 
action, and this rule has been applied, among others, to 
children, intoxicated persons, and persons under physical 
disabilities. 

If anyone of the public, in the ordinary use of 
the way, without fault on his part, suffers special 
damage, not common to the public, because of the 
negligence of the municipality either in construct¬ 
ing or in maintaining the vmy, he has ground for 
an actionand under this rule recovery has been 
authorized for injuries to an employee of a private 
corporation®! or of a public contractor.®® On the 
other hand, it has been held that a municipality 
owes to an employee of an electric light company, 
erecting poles along its streets by permission of the 
municipality, only the duty to refrain from doing 
him willful injury and from setting snares for 
him,®® and it has further been held that the mu¬ 
nicipality is not liable for injuries to the servant of 
an independent contractor working on the street 
with full realization of the dangers surrounding his 
place of employment created as a result of the pros¬ 
ecution of the work in which he was engaged.®^ 
So an occupant of premises not bound by contract 
or law to keep the sidewalk in repair may recover 
for injury occasioned by defects therein.®* On the 
other hand, one whose extraordinary use of a way 


81. U.S.—Chicago, etc., R. Co. v. 
Prescott, Iowa, 6D F. 237, 8 C.C.A. 
lOD, 23 L..R.A. 654. 

43 C.J. P 1070 note 28. 

82L Wla.—Ehlelter v. Milwaukee, 98 
NW. 934. 121 Wls. 86, 106 Am.SH. 
1027, 60 L.II.A. 915, 2 Ann.Cas. 178. 
43 C.J. P 1070 note 29. 

83. Iowa.—Byerly v. Anamosa, 44 N. 
W. 350. 79 Iowa 204. 

43 C.J. p 1070 note SO. 

Barriers to protect against embank¬ 
ments, excavations, and openings 
In general see supra 9 821. 

84. Mass.—Stone v. Hubbardston, 
100 Mass. 49. 

85. Mass.—^Bowea v. Boston, 29 K. 
m 633, 156 Mass. 344, 15 L..H.A. 
365. 

43 C.J. p 1070 note 36. 

88. Iowa.—Stokes ▼. Sac City, 144 
K.W. 6S9. 1'62 Iowa 614. I 


R.I.—^Lee v. Union R. Co., 12 R.I. 

383, 34 Am.H. 668. 

43 C.J. p 1070 note 33. 

Objects frightening animals as con¬ 
stituting defects see supra 9 820. 
87. PcL—Quinlan v. Philadelphia, 64 
A. 1026, 205 Pa. 309. 

43 C.J. p 3070 note 34. 
sa Wis.—Caimeross v. Pewaukee, 
66 N.W. 848, 86 Wls. 181. 

Defects in vehicle, horse, or harness 
as constituting contributory neg¬ 
ligence see infra 9 856. 

89. Pa.—Stryker v. Montouravllle 
Borough, 57 Pa.Super. lOO. 

43 C.J. p 1071 note 37. 

90. Or.-—Thomas v. City of La 
G rande, 102 P.2d 218, 164 Or. 387. 

43 C.J. p 1071 note 41. 

Injuries to municipal employees see 
supra 9 766. 

Jbounorallty of plaintiff is no ground 
for denying tho right to recover. 
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Mo.—Wright V. Kansas City, 86 S.W. 
462, 187 Mo. 678. 

Tenn.—^MeVoy v, Knoxville, 1 S.W. 

498, 85 Tenn. 19. 

43 aJ. p 1071 note 46. 

91. Kan.—^Kansas City v. Orr, 61 Jt\ 
397, 62 Kan. 61, 50 L..R.A. 783. 

43 C.J. p 1071 note 42. 

92. Mans.—^Eaton v. Woburn, 127 
Mass. 270. 

43 C.J. p 1071 note 43. 

98. Wash.—^Wilton v. Spokane, 132 
P. 404, 73 Wash. 619, L.lt.A.19l7I> 
234. 

94. Ohio.—^Davis v. Chario.s Shut- 
rump & Sons Co., 43 N.E.2d 663. 
140 Ohio SL. 89. 

95. Mass.—^Burt v. Boston, 122 Mann. 
223. 

N.Y.—Avery v. Syracuse, 29 Hun 
537. 

43 CJ. p 1071 note 47. 
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not intended for such use, and sufficient for the pur¬ 
pose for which it was constructed, puts it out of re¬ 
pair cannot recover for an injury occasioned by the 
defect which he himself caused.*® So the assignee 
of nonassignable tolls under a void lease of a pier 
built for the use of the public acquires no right with 
respect to such tolls which can be impaired by a 
failure of the municipality to keep in repair a road 
to the pier.*7 

Children are not restricted in passing and repass¬ 
ing on the streets more than adults, and if injured 
by the munic.pality*s failure to use ordinary care 
they are entitled to recover* * unless they arc guilty 
of contributory negligence, as discussed infra § 
849 a, or unless they are making an improper use 
of the street, as discussed infra § 846 b. 

Intoxicated persons^ as discussed supra § 804, are 
entitled to the exercise of ordinary care by the mu¬ 
nicipality, and the fact of such intoxication at the 
time of the injury will not bar relief if such condi¬ 
tion did not contribute to the injury.** 

Persons under physical disabilities have the same 
right to use the streets as other persons have, and, 
in the absence of contributory negligence on their 
part, they may recover for injuries from defects or 
obstructions if the municipality fails to use ordinary 
care to keep the way in a reasonably safe condi¬ 
tion.^ 

§ 845. -Nature of Injury Sustained 

In order to warrant recovery In an action based on a 
failure of a municipal corporation to perform its duty 
with respect to the keeping of its streets In repair, the 
Injury sustained must be a special Injury differing In kind 
from that inconvenience or Injury which is common to the 
public. 

An action based on a failure of a municipal cor¬ 
poration to perform its duty witli respect to the 
keeping of its streets in repair is maintainable by 

9& pa,—^Moffareree v. Philadelphia. 

25 A. 1130. 163 Pa. 840. 19 L..R.A. 

221 . 

07- Wls.—^Liord v. Oconto. 2 N.W. 

785, 47 Wis. 386. 

9& La.—Smith v. City of Baton 
Poueo. 117 So. 659. 166 La. 472. 

Pa.—^AlJcndcr v. Borough of New 
Brighton, 96 Pa.Super. 240. 

Tex.—^iranka v. City of Port Arthur, 

48 S.W.2d 944, 121 Tex. 202, 83 A. 

L.R. 278. 

Wle.—Le May v. City of Oconto, 281 
N.W. 688, 229 Wia. 65, 118 A.L.R. 

1019. 

43 C.J. p 1071 note 60. 

9% Mo.—Chance v. St Joseph, 190 
S.W. 24, 195 MO.APP. 1. 

43 C.J. p 1081 note 70. 

Intoxication as circumstance to he 


those only who have suffered some special injury 
differing in kind and not merely in degree from that 
inconvenience or injury which is common to the 
public,* and hence a person ordinarily has no right 
of action merely because he is deprived of the use 
of the street by defects therein.® Where the statute 
giving the action limits the remedy to injuries which 
are received directly from a defect by one who is 
using or attempting to use the highway, consequen¬ 
tial damages resulting indirectly to the property of 
an abutting owner cannot be recovered.® So, 
where the statute provides for recovery of damag¬ 
es for an injury suffered by anyone in his person or 
property by means of a defect in the street, a per¬ 
son suing for injuries to his wife caused by a defec¬ 
tive sidewalk cannot recover for loss of services 
and society.® 

The loss of business or profit will not constitute 
such damage, resulting from defects in the street, 
as will authorize recoveiy® except under special 
circumstances.^ 

§ 846. -Useof Way at Time of Injury 

a. In general 

b. Children or others playing in street 

c. Injury sustained while violating law 

a. In General 

Generally, In order to authorize recovery by a person 
Injured by a defect In a street, he must have been law¬ 
fully there and must have been using It for those pur¬ 
poses for which there Is a municipal duty to maintain It 
In a reasonably safe condition; and In some jurisdic¬ 
tions, but not In others, he must have the status of a 
traveler. 

Any person injured by a defect in a street while 
he is lawfully there and using it for those purposes 
for which there is a municipal duty to maintain it 
in a reasonably safe condition may recover damag¬ 
es for the injury so resulting,* but users of streets 

Nuisances generally see supra S 770. 

3. Pa.—Gold V. Philadelphia, supra. 
43 C.J. p 1071 note 60. 

4. Mich.—^Tatman v. Benton Har¬ 
bor. 74 N.W. 187, 116 Mich. 695. 

43 C.J. p 1072 note 61. 

5. Conn.—^Lounsbury v. Bridgeport, 
34 A. 93. 66 Conn. 360. 

6L Pa.—Gold V. Philadelphia, 8 A. 

386, 115 Pa. 184. 

43 C.J. P 1072 note 63. 

7- R.I.—Williams v. Tripp, 11 R.I. 
447. 

43 C.J. p 1072 note >64. 

& Or.—^Thomas v. City of La 
Grande, 102 P.2d 213, 164 Or. 387. 
Wis.—^Le May v. City of Oconto, 281 
N.W. 688, 220 Wis. 65. 118 A.L.R. 
1019. 

48 GJ. P 1072 note 65- 


considered as tending to show con¬ 
tributory negligence see infra 5 
849 c. 

L Tex.—^Hanks v. City of Port 
Arthur, 48 S.W.2d 944. 121 Tex. 
202, 83 A.L.R. 278. 

43 C.J. p 1071 note 66. 

Physical innrmity as circumstance to 
be considered in determining ques¬ 
tion of contributory negligence see 
infra S 849 b. 

SPvegno&t wonum has right to use 
streets in same manner as other per¬ 
sons.—Mullins V. City of Butte, 20 
P.Sd 626, 93 Mont. 601—McCabe v. 
City of Butte, 126 P. 133, 46 Mont 
66 . 

2. Pa.—Gold V. Philadelphia, 8 A. 

386, 115 Pa. 184. 

43 C.J. P 1071 note 59. 
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arc not entitled to recover for injuries that occur 
when the use from which the injury arose is one not 
to be expected.^ In some jurisdictions municipal 
liability is confined to injuries to travelers,while 
in others the person injured need not be a traveler 
if he is rightfully on the street.^^ The liability of 
the municipality arises without regard to the pur¬ 
pose with which the person goes upon the way, 
whetlier he happens to be there out of idle curiosity 
or in pursuit of business or pleasure,^2 sometimes 
on the theory that he need not be a traveler,and 
sometimes because such purpose is not inconsistent 
with his presence on the street as a traveler,the 
particular purpose being immaterial if he is there as 
a traveler.iB The fact that the injured person was 
a mere licensee or invitee on a fire wagon or truck 
will not preclude recovery by him for injuries re¬ 
sulting from a defect or obstruction in the street.^® 
Travelers stopping in street, A person does not 
lose his rights as a traveler by stopping in the street 


for a reasonable time for any lawful purpose.^^ It 
has accordingly been held that a person is not pre¬ 
cluded from recovering for injuries from defects 
or obstructions in the street merely because he 
stopped to drink at a hydrant,^* to watch a proces- 
sion,i9 to repair a hole which he had discovered in 
the road,20 or for the purpose of alighting from or 
unloading his vehicle but one who stops and ties 
his horse outside the limits of the highway there¬ 
upon ceases to be a traveler, and consequently can¬ 
not recover for injuries to the horse caused by de¬ 
fects in the highway, if the horse gets loose and 
runs thereon,22 although there is also authority to 
the contrary.23 One whose attention is drawn to 
some occurrence in the street and loiters there for 
a short period as a casual observer does not lose 
his right to protection,24 although it has been held 
that a mere lounger on the street is not within the 
rule.25 

An improper use of a structure in a street will 


Care required as to bicycle riders see 
supra S 804. 

Motor vehicles see Motor Vehicles 9 
168 et seq. 

Safety of particular parts of street 
see supra 9 804. 

■lAraspasser or more Ucaiuiee 
One who hod her residence on 
street in which trench had been dug 
by water division of town’s depart¬ 
ment of public works was neither a 
trespasser nor a mere licensee In 
crossing her lawn to go Into street, 
so as to preclude recovery from town 
for injuries sustained when she fell 
into trench.—Sullivan v. Inhpbit.'inls 
of Town of Saugus, 25 N.E.2d 185, 
305 Moss. 127. 

Invitee 

Wliere owner of automobile was 
directly Induced by garage company 
to drive upon ramp erected on a pub¬ 
lic street used by garage in connec¬ 
tion with Its business and to surren¬ 
der possession of his automobile for 
storage there, owner was an invitee 
of garage when he parked his auto¬ 
mobile on ramp, and hence his guest 
also became an invitee.—Zoloth v. 
Wackcr-Wabash Gorp., 66 N.E.2d 443, 
328 IlLApp. 664. 

9. Cal.— IJcGson v. City of Los An¬ 
geles, 300 P. 993, 115 Cal Apii. 122. 

Okl.—Oklahoma City v. Baker, 156 
P.2d 612. 195 Okl. 238. 

10. Ind.—Town of Geneva v. Mesel, 
21 N.E.2d 468, 106 Ind.App. G32. 

Ohio.—^Davis v. Charles Shutrump & 
Sons Co., 42 N.E.2d 663, 110 Ohio 
St 89 

43 cij. p 1072 note 66. 

Patron of street oamlval 

(1) Municipality was not liable for 
Injuries sustained by plalntlfC when 
thrown from swing operated by car¬ 
nival company under auspices of a 


local organization upon one of streets 
of municipality by reason of its duty 
to maintain street in such a condi¬ 
tion as to render it safe for travel, 
since plain till was not a traveler up¬ 
on street.—Thomas v. City of La 
Grande. 102 P.2d 218, 164 Or. 387. 

<2) Spectators at Illegal oxhlbJLion 
see infra subdivision c of this sec¬ 
tion. 

11. Ill.~-Chlcago v. Keefe, 2 N.E. 
367. 114 Ill. 222, 55 Am R. 860. 

N.Y.—McGuire v. Spence, 91 N.T. 303, 
43 Am.K. *668. 

Employees of private corporation see 
.supra 9 8t4. 

Municipal employees working on 
street see supra 9 756. 

Crossing sidewalk to enter building 
Duty of city to maintain sidewalk 
Is same as to persons traveling along 
slreuts and persons crossing side¬ 
walk to enter building.—Magid v. 
City of New York, 254 N.Y.S. 236. 231 
AppDiv. 38, afllrmed 182 N.E. 206, 
2o9 N.Y. 618. 

12. Ky.—Covington Saw Mill, etc., 
Co. V. Drexilius, 87 S.W. 266, 120 
Ky. 403, 27 Ky.L. 903, 117 Am.S.R. 
598. 

43 C J. p 1072 notes 69-71. 

13. Ill.—^Van Cleef v. Chicago, 88 
N.E. 815. 240 Ill. 318, 130 Am.S.R. 
275. 23 L.R.A..N.S.. 686. 

43 C.J. p 1072 note 69. 

14L Wis.—^Le May v. City of Oconto, 
SSI N.W. 688, 239 IVls. 65, 118 A.L. 
R. 1019. 

43 C.J. P 1072 note 70. 

15. Me.—Stinson v. Gardinor. 42 Me. 
248, 66 Am.D. 281. 

Wis.—Le May v. City of Oconto, 281 
N.W. 088. 229 Wis. 66, 118 A.L.R. 
1019. 

43 C.J. p 1072 note 71. 
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18. Ky.—BYankfort v. Bowen, 266 S. 
W. 785, 205 Ky. 309. 

43 C.J. p 1073 note 90. 

17. Cal.—Conner v. East Bay Mu¬ 
nicipal Utility DIst., 47 P.2d 774. 8 
Cal App.2d 613, rehearing denied 48 
P.2d 983, 8 Cal.App.2d €13. 

Me.—^Beaulieu v. Tremblay, 153 A. 
353, ISO Me.*61. 

Or.—Thomas v. City of La Grande^ 
102 P.3d 313, 164 Or. 387. 

43 CJ. p 1072 note 73. 
la Iowa.—^DufCy v. Dubuque, 18 N. 
W. 900, 63 Iowa 171, 50 Am.R. 743. 

19. Ill.—Van Cleef v. Chicago, 88 N. 
E. 815, 340 Ill. 318, 130 Am.S.R. 275, 
23 L.R.A.,N.S., 636. 

N.H.—^Varney v. Manchester, 58 N.H. 

430, 40 Am.Il. 592. 

43 C.J. p 1073 note 75. 

9a Mass.—Babson v. Roekport, 101 
Mass. 93. 

21, Moss.—Smethurst v. Barton 
Square Independent Cong. Church, 
19 N.E. 387, 148 Mass. 261, 12 Am. 
S.H. 550. 2 L.R.A. 695. 

Pa.—Norristown v. Moyer, 67 Pa. 
355. 

22. Mass.—Richards v. Enflcld. 18 
Gray 344. 

43 CJ. p 1073 note 78. 

2a Conn.—Ward v. North Haven, 43 
Conn. 148. 

43 CJ. p 1073 note 79. 

24. Cal.—Conner v. East Bay Mu¬ 
nicipal Utility Diet., 47 P.2d 774, 
8 Cal.App.2a 613, rehearing denied 
48 P.2d 982, 8 Cal.App.2d 613, 

43 CJ. p 1078 note 80. 

Voluntarily attending illegal exhibi¬ 
tion or race In street see infra sub¬ 
division c of this section. 

25. Pa.—^Norristown t. Moyer. 87 
Pa 356, 360. 

43 CJ. p 1073 note 81. 
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preclude recovery aj^ainst the manicipality.26 This 
rule has been applied to a person who leans against 
or sits upon a railing or barrier erected on the side 
of a street and is injured by reason of its defective 
condition,27 although a different view has been tak¬ 
en in some jurisdictions so far as merely leaning 
against a railing is concerned.28 So it has been held 
that a municipality need not keep a cellar door, ex¬ 
tending out on the sidewalk, safe for persons stand¬ 
ing on the door within the street line and watching 
religious services in the building.28 

Racing, A person injured while using the street 
for racing has been held not entitled to recover,20 
the decision in some cases being based apparently 
on the ground of contributory negligence as well as 
improper use of the street®^ 

Roller skating. Although, as discussed supra § 
804, a municipality is not required to provide pave¬ 
ments safe for roller skating, a person going along 
a street on roller skates is doing nothing unlawful, 
and may recover for injuries not due to the fact 
that he was using that mode of travel.22 

Persons not on street. The duty of a municipal 
corporation to keep its streets in a reasonably safe 
condition for public travel is for the benefit of per¬ 
sons using the streets,22 and does not give a right of 
action to a person in a building on private prop¬ 
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erty, who is injured by the collapse of the building 
vrhile it is being erected®^ or by the fall of a build¬ 
ing on adjacent premises.*® 

b. Children or Others Flaying in Street 

In some Jurisdictions, but not In others, It Is held that 
the duty to keep streets In reasonably safe condition and 
liability for Injuries resulting from failure to do so are 
the same with respect to children playing therein as with 
respect to others using the way. 

As discussed supra § 844, children have the same 
rights as travelers in the street as have adults, and, 
as discussed supra § 804, the municipality must exer¬ 
cise toward them the ordinary care that is required 
in the case of other travelers. In some jurisdic¬ 
tions it is held that the duty to keep streets in a rea¬ 
sonably safe condition and liability for injuries re¬ 
sulting from failure to do so are the same with re¬ 
spect to children who are playing therein as with 
respect to others using the way,*® although an adult 
so engaged has been considered as not to be in the 
reasonable use of the way.27 In other jurisdictions 
protection is withdrawn from those who are in the 
street merely for the purpose of playing, the mu¬ 
nicipality being held under no duty to keep its 
streets in a condition of safety for that purpose un¬ 
der the statutory requirement that it keep such ways 
in a condition of reasonable safety for the ordinary 
purposes of travel,*8 although the fact that one had 


26. Mans.—Stlckney v. Salem, 8 
Allen 374. 

43 C.J. p 1078 notes 83-85. 

Use of dnder path on baxxioaded 
street 

A pedestrian who was Injured by 
falling into a hole in a barricaded 
street which was under repair, while 
walking, at night, on a cinder path 
which had been made by construction 
company, was not on invitee, but 
used the path at his own risk, with 
respect to city's liability.—^Myers v. 
City of Louisville, 120 S.W.2d 221, 
274 Ky. 764, 119 A.L.R. 837. 

27. Wis.—Carlson v. Washburn, 160 
N.W. 976, 159 Wis. 619. 

43 C.J. p 1073 note 88. 

28. Ga.—Jackson v. Boone, 20 S.B. 
46, 93 Oa. 662. 

43 C.J. p 1073 note 84. 

29. Ky.—Louisville v. Hayden, 157 
S.W. 4, 164 Ky. 268, 4-6 L.Xl.A.,N.S., 
1193. 

30. Mo.—^McCarthy v. Portland, 67 
Me. 167, 21 Am.R. 23. 

43 C.J. p 1073 note 86. 

31. Mo.—Sindllngor v. Kansas City, 
28 S.W. 867, 126 Mo. 816, 26 L.K.A. 
723. 

Contributory negligence see Infra S5 
847-856. 

82. Pa.—ColUns V. Philadelphia, 76 
A. 1028, 227 Pa. 121, 186 Ain.6.R. 


I 873, 27 L.R.A.,N.a, 909, 19 AnmCas. 

I 972. 

33. S.a—Hlott V. Walterboro. 119 
S.B. 869, 127 S.C. 251. 

3A N.Y.—Stubley v. Allison Realty 
Co., 108 N.T.S. 759, 124 App.Dlv. 
162, 166. 

48 C.J. p 1073 note 92. 

Fall of building or structure adja¬ 
cent to street generally see supra 
S 819. 

Injuries on property adjacent to 
street generally sec supra 8 822. 

35b Mo.—^Kiley v. Kansas City, 87 
Mo. 108, 66 Am.R. 443. 

36b Idaho.—Cozpns Jnrls olted la 
Hendrix v. City of Twin Falla, 29 
P.2d 362, 854, 54 Idaho 130. 

Minn.—Schmit y. Village of Cold 
Spring, 13 N.W.2d 382, 216 Minn. 
465, 154 A.L.R. 1326. 

43 C.J. P 1074 note 97—29 C.J. p 697 
note 6. 

Child playlBg la street held aot tres¬ 
passer 

Ill.—Collins V. City of Chicago, 52 
N.B.2d 473, 821 IlLApp. 73—Plis v. 
City of Chicago, 247 lll.App. 128. 

Minn.—Stadtherr v. City of Sauk 
Center, 231 N.W. 210, 180 Minn. 496. 

Mo.—^Lamprecht v. Krueger, App., 46 
S.W.2d 908. 

Mont.—Gllllgan v. City of Butte, li66 
P.2d 797, 118 Mont 350. 
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Child he l d aot trespasser or mere K. 
oeasee 

Boy injured on going Into apart¬ 
ment house areaway to recover pen¬ 
ny dropped by him was held not 
trespasser or mere licensee.—Tymon 
y. M. L. S. Construction Co., 260 N. 
Y.S. 787, 237 App.Dlv. 98, reversed 
on other grounds 186 N.B:. 429, 262 N. 
Y. 161. 

Unor child of ooonpaat 

(1) Minor child may recover dam¬ 
ages from municipality for personal 
injuries sustained by reason of de¬ 
fect In sidewalk of property occupied 
by father as tenant, with whom she 
was living at the time.—^Briggs v. 
City of Philadelphia, 170 A. 871, 112 
Pa.Super. 60, reversed on other 
grounds 173 A. 816, 816 Pa. 48. 

(2) Although minor child may not 
sue father for Injuries occasioned by 
defective sidewalk belonging to prop¬ 
erty occupied by father as tenant, 
child may recover against city, al¬ 
though it has right of Indemnity 
against father for any recovery.— 
Briggs V. City of Philadelphia, su¬ 
pra. 

37. Miss.—Jackson v. Greenville, 16 
So. 882, 72 Miss. 220, 48 Am.S.R. 
653, 27 L.R.A. 527. 

38. Me.—Stinson v. Gardiner, 42 Me, 
248, 66 Am.D. 281. 

43 C.J. p 1074 note 99. 
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been engaged in playing will not affect his right to 
recover if at the time he actually sustained the in¬ 
jury he is proceeding in the ordinary use of the 
way,39 and if he is proceeding on the way it is not 
necessarily inconsistent with his being a traveler 
that he may stop to amuse himself momentarily in 
some childish pastime.^® If improper conduct on 
the part of a child is the proximate cause of the in¬ 
jury, the municipality will not be liable.^1 

c. Injury Sustained While Violating Law 

The mere fact that the Injured person was at the time 
of the Injury violating a statute or ordinance ordinarily 
does not prevent his recovery of damages unless the in- 
Jury Is attributable to his violation of the law. In some 
Jurisdictions, but not In others, spectators at Illegal exhib¬ 
itions are precluded from recovery. 

If the commission of the unlawful act did not in 
any degree contribute to produce the injury, the fact 
that the injured person was at the time of the in¬ 
jury violating a statute or ordinance ordinarily does 
not prevent his recovery of damages, whether the 
defense is based on the theory that a violator of the 
law is not entitled to relief,^9 as discussed infra 
§ 847, that such violation in itself constitutes con¬ 
tributory negligence. This rule applies to persons 
riding or driving at an unlawful rate of speed^3 
and to those violating the law of the road.*^ Wiere, 
however, the injury is attributable to plaintiff's vio¬ 
lation of the law rather than to any negligence of 
the municipality in caring for its streets, he is not 


entitled to recover,nor can recovery be had where 
plaintiff, at the time of the injury, is unlawfully 
on the street, that is, where his violation of the law 
makes him a trespasser.^® Where an ordinance de¬ 
clares the running at large of animals to be a nui¬ 
sance, the owner of a horse which escapes from his 
inclosure and is killed by falling into a ditch in the 
street has no right of action for damages and it 
has been held that, where an animal was running at 
large in violation of an ordinance, its owner may 
recover only for gross negligence of the city.4® On 
the other hand, it has been held that the fact that an 
animal, killed by a defect in the street, was running 
at large in violation of a statute, will not preclude 
recovery unless the owner was negligent in failing 
to restrain the animal.^® 

Spectators at illegal exhibition. In some jurisdic¬ 
tions it has been held that, when races, fireworks, 
or other exhibitions involving possible danger are 
illegally allowed to be held in the streets, a person 
who goes upon the street voluntarily for the purpose 
of witnessing such entertainment cannot recover 
for injuries resulting solely from such illegal use, 
and not due to negligence.®® In other jurisdic¬ 
tions, however, the fact that a person is injured 
while attending an illegal exhibition held in the 
street will not preclude recovery, either on the 
ground of contributory negligence, as discussed in¬ 
fra § 847, or that he was not using the street for 
travel.®! 


89> Maas.—Graham ▼. Boston. 30 B*. 

B. 170. 156 Mass. 76. 

43 C.J. p 1074 note 1. 

40. Wls.—^Le May v. City of Oconto, 
281 N.W. 688. 229 Wis. 65. 118 A. 
L..R. 1019. 

48 G.J. P 1074 note 2. 

41. Mich.—Hamilton v. Detroit, 63 
N.W. 511. 105 Mich. 514. 

Pa.—Oaughan v. Philadelphia* 13 A. 

300. 119 Pa. 503. 

43 aj. p 1074 note 3. 

4a. Mont.—^Maynard v. City of Hele¬ 
na. ICO P.2d 484, 117 Mont. 402. 
Ohio.—^Kcrcher v. City of Conneaut, 
65 N.E.2d 272. 7G Ohio App. 491. 

43 C.J. p 1075 note 5. 

Injuries sustained on highways by 
persons violating law generally see 
Highways § 266. 

Violation of law: 

Against traveling on Sunday see 
the C.J.S. title Sunday $ 39. also 
60 C.J. p 1131 note 98-p 1132 
note 1. 

Regulating motor vehicles see Mo¬ 
tor Vehicles SS 196-199. 

43: Ala.—Cullman v. McMlnn, 19 So. 
981. 109 Ala. 614. 

48 aj. p 1076 note 7. I 


I 44. Iowa.—Whitlatch v. Iowa Fans. 

201 N.W. 83. 199 Iowa 73. 

43 C.J. p 1076 note 8. 

45. Mass.—Arey v. Newton. 20 N.B. 

327, 148 Mass. 598. 12 Am.S.R. 604. 
43 C.J. p 1075 note 9. 

Proximate cause generally see supra 
S9 839-843. 

40. Mo.—Williams v. St. Joseph, 148 
S.W. 469. 166 Mo.App. 299. 

43 C.J. p 1075 note 10. 

Children playing on streets not tres¬ 
passers see supra subdivision b of 
this section. 

Coasting 

(1) City is under no obligation to 
maintain sidewalk in a safe condi¬ 
tion for persons using sidewalk for 
coasting on sleds.—^Levy v. City of 
Now York. 7 N.Y.S.2d 629, 255 App. 
Div. 867, afflrmed 20 N.E.2d 1011, 280 
N.Y. 637. 

(2) City is not liable for injuries 
received by person coasting on street 
in violation of statute or ordinance. 
N.Y.—^Levy v. City of New York, su¬ 
pra 

Wash.—^Flucklger v. Seattle, 174 P. 
456, 103 Wash. 330. Ii.R.A.1918F 
780. 

43 C.J. p 1076 note 10 CbJ (1). I 
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(8) Liability of municipality for 

failure to enact or enforce ordinance 

prohibiting coasting see supra S 800. 

Biding bicycle on sidewalk 

Ala.—^Hill V. Reaves, 139 So. 263, 224 
Ala 206. 

43 C.J. p 1076 note 10 [aJ. 

47. Tex.—^Dallas Gas Co. v. Wheat, 
Civ.App.. 160 S.W. 980. 

48: Tex.—Schumacher v. City of 
Caldwell. 206 S.W.2d 243. 146 Tex. 
266. 

49, Ohio.—^Klttrodgo v. Cincinnati. 2 
Ohio N.P.,N.S.. 6. alTlrmcd 6 Ohio 
Cir.Ct.,N.S., 646, 28 Ohio Cir.Ct 
100 . 

Tex.—Schumacher v. City of Cald¬ 
well. 206 S.W.2d 243. 146 Tox. 265. 

6Qi N.Y,—Jolmnon v. Now York, 78 
N.B. 715, 186 N.Y. 139. 146, M8, 116 
Am.S.U. 645. 9 Ann.Cas. 824. 

43 C.J. p 1076 note 14. 

Failure to prevent Improper use of 
streets see supra 8 800. 

61. Ill.—Van Cleef v. Chicago, 88 N. 
B. 815. 240 111. 318. 130 Am.S.R. 
275. 23 L.R.A..N.S., 636. 

43 C.J. p 1076 note 16. 

Use of street for travel fua requisite 
for recovery generally see supra 
subdivision a of this section. 
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§ 847. Contributory Negligence 

Contributory negligence proximately causing the In¬ 
jury will bar recovery In an action for injuries allegedly 
sustained by reason of a defect or obstruction in a street 
or other public way; but where the Injured person exer¬ 
cises ordinary and reasonable care he Is not guilty of 
contributory negligence. 

As a general rule, where a person injured by rea¬ 
son of a defect or obstruction in a street or other 
public way is himself guilty of some act or omis¬ 
sion amounting to a want of ordinary care which, 
concurring or cooperating with the negligence of 
defendant materially contributes to, or is the prox¬ 
imate cause of, the injury complained of, he is 
guilty of contributory negligence precluding a re¬ 
covery notwithstanding negligence on the part of 
defendant in causing or permitting such defect or 
obstruction^^ and notwithstanding a charter or stat¬ 
utory provision imposing a liability on the munici¬ 
pality for injuries arising because of the condition 
of any street or public ground.®* Thus if, by the 
exercise of ordinary care and diligence, the person 
injured could have avoided the injury, and he fails 
to exercise such care and diligence, he cannot re¬ 


cover for injuries arising from a nuisance erected 
and maintained in a public street,or by reason of 
defendant’s failure properly to safeguard excava¬ 
tions.®® Where, however, the person injured exer¬ 
cises ordinary and reasonable care, he is not guilty 
of contributory negligence, even though his acts or 
omissions in some manner contribute to his injury.®^ 
Whether plaintiffs conduct was negligent must be 
determined by conditions as they appeared preced¬ 
ing the accident.®*^ Contributory negligence is not 
a defense in an action for injuries resulting from a 
defect which constitutes an absolute nuisance.®® 

Contributory Negligence as proximate cause. 
Contributory negligence will not prevent recovery 
unless it was a proximate cause of the injury,®*' 
and if defendant, knowing of plaintiff’s dangler, 
could have avoided injuring him, he may recover 
notwithstanding his negligence.®® So a failure to 
use one’s senses to discover and avoid a dangerous 
defect or obstruction does not defeat a recovery if 
their employment would not have prevented the in¬ 
jury.® ^ 


62. Cal.—Brooks v. City of Monte¬ 
rey. 290 P. 540, lOG Cal.App. 649. 
Colo.—Belcaro Realty Inv. Co. v. 

Norton, 87 P.2d 1114. 103 Colo. 485 
Conn.—Parker v. City of Hartford, 
190 A. 866. 122 Conn. 600. 

Ill.—Roland v. City of Chicago. 65 
N.E2d 484, 328 lll.App. 320. 

Lio.—^Fallln v. Town of Jonesboro, 
App., 2 So. 2d 516. 

Mas8.-^aiToll v. City of Lowell, 71 
N.E.2d 763, 321 Maas. 98—McKen¬ 
na V. Andreassi, 197 N.E. 879. 
Minn.—Fitzgerald v. Village of Bo- 
vey, 219 N.W. 774. 174 Minn. 450. 
Mo.—O'Connell v. Kansas City. App.. 
68 S W.2d 802. 

N.J.—onrlnga v. Borough of West- 
wood, 41 A.2d 18. 132 N.J.Law 493 
—^Zwlckl V. Broadway Theatre Co. 
of Long Branch. 137 A. 670, 103 N. 
J.Law 604. 

N.Y.—^McFarlane v. City of Niagara 
Falls, 160 N.E. 391, 247 N.T. 340, 67 
A.L.R. 1—Drake v. Corning Bldg. 
Co.. 272 N.Y.S. 726. 241 App.Div. 
686 . 

N.C.—Watkins v. City of Raleigh, 200 
8.E. 424, 214 N.C. 644. 

Ohio.—Smith V. City of Cuyahoga 
Falls. 63 N.E.2d 670. 73 Ohio App. 
22—^Dzuracky v. City of Campbell, 
29 N.E.2d 49. 64 Ohio App. 621. 

Pa.—Mulford v. Philadelphia Rapid 
Transit Co.. 165 A. 837, 310 Pa. 
521—Smith v. Sneller, 24 A.2d 61, 
147 Pa.Super. 231, affirmed 26 A,2d 
452. 845 Pa. 68, 141 A.L.R. 718— 
D’Annunzio v. Philadelphia Subur¬ 
ban Water Co., 18 A.3d 86. 143 Pa. 
Super. 422—^Walker v. Stem, ‘200 A. 
897. 182 Pa.Super. 343—Dunfee v. 
City of Philadelphia, 97 Pa.Super.J 


413—^Eemske ▼. City of Philadel-| 
phia, 18 Pa.Dist. & Co. 63. 

48 C.J. p 1076 note 18. 

Comparative negligence see the C.J. 
S. title Negligence §3 169-173, also 
46 C.J. p 1087 note 97 et seq. 

Imputed negligence see the C.J.S. 
title Negligence S3 157-168. also 45 
C.J. p 1019 note 20 et seq. 

Injuries to persons on highways gen¬ 
erally see Highways 53 268-274. 

Violation of law as precluding re¬ 
covery see supra 3 *46. 

53. Conn.—Porpora v. City of New 
Haven. 177 A. 631, 319 Conn. 476. 

43 C.J. p 1076 note 19. 

Statutory liability generally see su¬ 
pra 3 783. 

54. Md.—Irvin v. Sprigg. 6 Gill 200. 
46 Am.D. 667. 

55. Ky.—Dudley v. Smlthland. 192 
S.W. 21. 174 Ky. 248. 

48 C.J. p 1076 note 21. 

56. Mo.—Canterbury v. Kansas City, 
131 S.W. 120, 149 Mo.App. 520. 

43 C.J. p 1076 note 22. 

Claim of con'tzlbntory nsErUgenoe held 
precluded 

N.Y.—^Rock ▼. Radice Electric Co., 
221 N.Y.S. 467, 129 Misc. 421, re¬ 
versed on other grounds 225 N.Y.S. 
659, 131 Misc. 61. 

57. Wash,—Collals v. Buck & Bow¬ 
ers Oil Co., 27 P.2d 118, 175 Wash. 
263. 

SSL Conn.—Beckwith v. Town of 
Stratford, 29 A.2d 775. 129 Conn. 
606. 

Sldewalle 1 b ooxidltlon la. which it was 
Intended to he constructed 
Where sidewalk in which there j 
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was a depression resulting from pro¬ 
viding a driveway approach to abut¬ 
ting property was in very condition 
when pedestrian fell in which it was 
intended by town to be constructed, 
town could not assert pedestrian's 
contributory negligence as a defense 
in pedestrian's personal injury ac¬ 
tion.—^Beckwith v. Town of Stratford, 
supra. 

59. Cal.—^Redmond v. City of Bur¬ 
bank, 111 P.2d 375, 43 Cal.App.2d 
711. 

La.—^Failin v. Town of Jonesboro. 
App., 2 So.2d 516. 

Ohio.—^Dzuracky v. City of Campbell. 

29 N.E.2d 49, 64 Ohio App. 521. 

43 C.J. p 1077 note 25. 

Negligence of defendant as proximate 
cause generally see supra SS S**- 
843. 

EatervaBiag Innooent acts 
Law may regard defect In public 
way as sole cause of accident and 
hold municipality responsible there¬ 
for although Innocent acts of plain¬ 
tiff intervene between defect and in¬ 
jury.—Carroll v. City of Lowell, 71 
N.E.2d 763, 321 Mass. 98. 

Negligence hSld not to pretilnda re. 
covery 

N.Y.—Schroeder v. City and County 
Sav. Bank of Albany, 46 N.Y S.2d 
46, 267 App Div. 206, modlflfd on 
other grounds 57 NE.2d 57, '293 
N.Y. 870, motion denied 67 N.E.2d 
842, 293 N.Y. 764. 

6a Wash.—Gladcn v. Seattle, 145 P. 
418, 83 Wash. 412. 

61. N.H.—Goodwin v. Concord. Ill 
A. 304, 79 N.H. 401. 

43 C.J. p 1077 note 27. 
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Violation of law. It has been held that the fact 
that the injured person was at the time of the in¬ 
jury violating a statute or ordinance ordinarily does 
not prevent his recovery of damages on the theory 
that such violation in itself constitutes contributory 
negligence, but there is authority holding that in 
violating a statute plaintiff was guilty of contribu¬ 
tory negligence as a matter of law.®® It has also 
been held that the fact that a person is injured while 
attending an illegal exhibition held in the street 
will not preclude recovery on the ground of con¬ 
tributory negligence.®^ 

Statutory provisions. Where a charter confers 
on a municipal corporation the power to prescribe 
for the erection of guards to protect the turf and 
shrubs on the space between the curb and sidewalk, 
a further provision that any person injured by step¬ 


ping against the guard shall be deemed guilty of 
contributory negligence has no application in an ac¬ 
tion by a pedestrian against an abutting owner for 
injury from a wire guard placed dangerously near 
the sidewalk, where it does not appear that the mu¬ 
nicipality has exercised the power conferred by the 
charter.®® 

§ 848, - Care Required in General 

A person using or passing along a street or other pub¬ 
lic way has a right to use It In the ordinary manner, and 
may assume that It is In a reasonably or ordinarily safe 
condition, but he Is required to exercise ordinary care In 
view of the surrounding circumstances. 

A person using or passing along a street or other 
public way has a right to use it in the ordinary man¬ 
ner.®® He is required to exercise ordinary care,®^ 
that is, such care as a reasonably prudent person 


Duty to observe and avoid defect or 
obstruction see Infra S 851. 
ea. Mont—Maynard v. City of He¬ 
lena, 160 P.2d 484, 117 Mont 402. 
Ohio.—^Kercher v. City of Conneaut 
■BS N.E.2d 272. 76 Ohio App. 491. 
Tex.—City of Fort Worth v. Lee, 186 
€.W.2d 954, 148 Tex. 661. 159 A.L.R. 
126. 

48 C.J. p 1075 note 6. 

Risrht to recover for injury sustained 
while violating: law grenerally see 
supra S 846 c. 

63. N.T.—Hart v. Town of Brookha- 
ven, 26 N.T.S.2d 428, 261 App.Dlv. 
923. 

43 O.J. p 1075 note 9 [b]. 

OoastlSLBr on sled on sidewalk 
N.Y.—^Levy v. City of New York, 7 
N.Y.S.2d 529, 265 App.Dlv. 857, af¬ 
firmed 20 N.E.2d 1011, 280 N.Y. 
637. 

Bldlngr bloycle on sULewaUc 
N.Y.—^Hart v. Town of Brookhaven, 
25 N.Y.S.Sd 428, 261 App.Dlv. 923. 

64. Mo.—Dowell v. Guthrie, 12 S.W. 
900, 99 Mo. 663, 17 Am.S.H. 698. 

Vt.—Bradley v. Andrews, 51 Vt. 630. 

65. Wls.—^Dacus v. Fischer, 192 N. 
W. 1019, 180 Wls. 292. 

66. Cal.—^Lay v. Pacific Perforating 
Co., 144 P.2d 895. 62 Cal.App.2d 
233, supersedeas denied 146 P>2d 
923, 63 CaLApp 2d 452. 

Colo.—City and County of Denver v. 

Willson, 264 P. 153, 81 Colo. 134 
D.G.—Altemus v. Talmadge, 68 F.2a 
874, 61 App.DX:!. 148, certiorari de¬ 
nied 63 S.Ct 16, 287 U.S. 614, 77 L. 
Ed. 683. 

Ky.—City of Providence v. Hunter, 21 
S.W.2d 136, 231 Ky. 72. 

La.—McOurk v. City of Shreveport, 
App., 2 So.2d 687. 

Mont.—^Mullins v. City of Butte, 20 
P.2d 626, 93 Mont 601. 

N.Y.—Hayton v. McLaughlin, 82 N.Y. 
S.2d 292, 268 App.Dlv. 246, revers¬ 


ed on other grrounds 43 N.E.2d 818, 
289 N.Y. 66. 

N.C.—Oliver v. City of Raleigh, 198 
S.E. 863. 212 N.C. 465. 

Ohio.—^Douglas v. City of Parma, 
App., 71 N.E.2d 314. 

Pa.—Graham v. Borough of Reyn- 
oldsville, 200 A. 681, 13*2 Pa.Super. 
296. 

48 C.J. p 1077 note 80. 

Any part of street 

Pedestrian has right to use any 
part of street.—City of Louisville v. 
Flanders, 7 S.W.2d 614, 225 Ky. 41. 
Between Intersections 

Automobile passenger Is entitled to 
I alight at place between street inter¬ 
sections.—^Knight V. City of La 
Grande, 371 P. 41. 127 Or. 76, 61 A. 
L.R. 256. 

67- Ala.—City of Birmingham ▼. 
Smith, 200 So. 880, 241 Ala. 32— 
City of Tuscaloosa v. Fair, IGT So. 
276, 232 Ala. 129. 

Colo.—^Arps V. City and County of 
Denver, 257 P. 1094, 82 Colo. 189 
—City and County of Denver v. 
Willson, 254 P. 153, 81 Colo. 1S4. 
D.C.—^Altemus v. Talmadge, 68 F.2d 
874, *61 App.D.C. 148, certiorari de¬ 
nied 53 S.Ct. 16. 287 U.S. 614, 77 
L.Ed. 633. 

Fla.—^Moulden v. Jefferson Standard 
Life Ins. Co., 196 So. 688, 143 Fla. 
344. 

Iowa.—^Russell v. Sioux City, 290 N. 
W. 708, 227 Iowa 1302—Corbin v. 
City of Dubuque. 224 N.W. 828, 207 
Iowa 1168. 

Ky.—^Louisville & N. R. Co. ▼. Had- 
ler’s Adm-r. 106 S.W.2d 106, 269 
Ky. 115. 

La.—^Failin v. Town of Jonesboro, 
App., 2 So.2d 616—Glatsteln v. City 
of Shreveport, App., 149 So. 158. 
Mo.—Bean v. City of Moberly, 169 S. 
W.2d 893, 350 Mo. 975—Maxwell 
V. Kansas City, 52 S.W.2d 487, 227 
Mo.App. 234. 


Neb.—Gaver ▼. City of Columbus, 4 
N.W.2d 924. 141 Neb. 832—Hupfer 
V. City of North Platte, 279 N.W. 
168, 134 Neb. 686. 

N.Y.—^Hayton v. McLaughlin, 82 N. 
Y.S.2d 292, 263 App.DiT. 245, revers¬ 
ed on other grounds 43 N.E.2d 813, 
289 N.Y. 66. 

Pa.—^Unterreiner v. Borough of Turtle 
Creek. 157 A. 682, 305 Pa. 841—Rog¬ 
ers V. South Philadelphia Nat. 
Bank, 50 A.2d 697, 160 Pa.Super. 154 
—^D'Annunzio ▼. Philadelphia Sub¬ 
urban Water Co., 18 A.2d 86, 143 Pa. 
Super. 422—^Bmmey v. Stanley Co. 
of America, 10 A.2d 795, 139 Pa.Su¬ 
per. 69—Canfield v. City of Phila^ 
delphla, 4 A.2d 605, 134 Pa.Super. 
690—Walker v. Stem, 200 A. 897, 
132 Pa.Super. 343—Graham v. Bor¬ 
ough of Reynoldsvllle, 200 A. 681, 
132 Pa.Super. 296—Buchanan v. 
Grove City Borough, 86 Pa.Super. 
178—^Phillips V. Upper Darby Tp., 
Com.Pl., 34 Del.Co. 172. 

S.C.—Bruce v. City of Spartanburg, 
197 S.E. 833. 187 S.C. 322—Lynch 
V. City of Spartanburg, 137 S.B. 
748. 139 S.C. 296. 

Utah.—Clawson v. Walgreen Drug 
Co., 162 P.2d 769, 108 Utah 677. 
Va.—Tyler v. City of Richmond, X91 
S.E. 625. 168 Va. 308. 

Wash.—Clevenger v. City of Seattle, 
186 P.'2d 87, 29 Wa8h.2d 167. 
W.Va.—Corpus Juris cited la Patton 
V. City of Grafton, 190 S.E. 267, 
270, 116 W.Va. 311. 

43 CJ. p 1077 note 80. 

Care required of municipal employees 
see supra S 756. 

Assumptloa of reasonable risks 
Every person who uses city streets 
must assume certain reasonable risks 
and Inconveniences to be set off 
against the advantages of city life.— 
Morris v. City of Philadelphia, 45 A. 
1068, 196 Pa. 372—Plschke ▼. Bor¬ 
ough of Dormont. 38 A.3d 480, 153 
Pa.Super. 205—German t. City of 
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would exercise, under like circumstances, to pro- test to be applied in determining whether there was 
tect himself against injury;®* but only ordinary contributory negligence.^® 
care is required.®® He is not required to exercise 

extraordinary care,7® or to anticipate negligence on Assumption of safety of way. In exercising rea- 
the part of anyone else,^i but may act as an ordina- sonable care and diligence a person using a street 
rily reasonable and prudent person would act un- or public way has the right, in the absence of 
der like circumstances.*^® The question whether knowledge to the contrary, to act on the assump- 
plaintifFs use of the way was necessary is not the tion that the sidewalk or roadway,^^ throughout its 


McKeesport, 8 A.2d 487, 187 Pa.Su- 
per. 41. 

08. Iowa.—Howard ▼. City of Wa¬ 
terloo, 221 N.W. 812, 206 Iowa 1109. 
Ry.—Louisville & H. H. Co. v. Had- 
ler*s Adm-r, 106 S.W.2d 106, 269 
Ky. 115—Cecil V. Oertel Co., 40 S. 
W.2d 328, 289 Ky. 825. 

Mo.—^Little V. Kansas City, 197 S.W. 
2d 1005, 289 Mo.App. 1007—Path ▼. 
City of Cape Girardeau, App., 115 
S.'W.2d 75—O’Conziell v. Kansas 
City, App., 58 S.W.2d 802—Shouse 
V. Dublnsky, App., 88 S.W.2d 530. 
H.C.—^Bums V. City of Charlotte, 185 
S.m 443, 210 N.C. 48. 

Or.—Knl£rht V. City of La Grande, 
271 P. 41, 127 Or. 76, 61 A.L.R. 266. 
R.I.—Brickie v. Quinn, 14 A.2d 817, 
65 R.I. 418—Rlnfret v. Clesrff. 19® 
A. 620. 58 R.I. 478. 

Tex.—Sltas v. City of San Angelo. 
Civ.App., 177 S.W.2d 85, affirmed 
183 S.W.2d 417, 148 Tex. 164. 

48 C.J. p 1077 note 30. 

68. Ind.—Standard Paving Go. v. 
Fegan, 184 N.E. 716, 97 IndJlpp. 
300. 

Iowa.—^Beach v. City of Oes Moines, 
26 N.W.2d 81, 238 Iowa 812—How¬ 
ard V. City of Waterloo. 221 N.W. 
812, '206 Iowa 1109. 

La —Howard v. Great American In¬ 
demnity Co.. App., 86 So.2d 881, 
amended, rehearing denied 37 So.2d 
463—White v. City of Alexandria, 
App.. 35 So.2d 810—^Lewls v. Amer¬ 
ican Brewing Co., App., 82 So.2d 109 
—^Rodriguez v. City of Sulphur, 
App., 28 So.2d 771—^Bordenave v. 
Silverman, App., 2 So.2d 747—^Mc- 
Gurk V. City of Shreveport, App., 
2 So.2d 687—^E^llln v. Town of 
Jonesboro. App., 2 So.2d 616—Clack 
V. Liggett Drug Co., App., 164 So. 
482—Holbrook v. City of Monroe. 
App., 167 So 666. 

Md.—Citizens Sav. Bank of Baltimore 
V. Covington, 199 A. 849, 174 Md. 
633. 

Mo.—Kirk V. EZansas City, App., 128 
S.W.2d 1128—Merritt v. Kansas 
City. App., 46 S.W.2d 276. 

Ohio.—^Douglas v. City of Parma. 
App.. 71 N.B.2d 814—Soma v. Vil¬ 
lage of Maple Heights, 159 N.B. 
578, 26 Ohio App. 408. 

Or.—Mathews v. City of La Grande, 
299 P. 999, 186 Or. 426. 

Pa.—^Tuhasz r. Pitt Const. Co., 167 
A. 461, 805 Pa. 166—^Anderson v- 
Supplee WlUs Jones Milk Co.. 181 
A. 368, 119 Pa.Super. 886. 
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Tex.—Sltas v. City of San Angelo, 
ClvA.pp., 177 S.W.3d 85, affirmed 
183 aw. 2 d 417, 143 Tex. 154. 

Va—Schlossberg v. Brugh, 187 S. 
E. 487, 167 Va 49. 

48 CJ. p 1077 note 30. 

7a Iowa—^Beach v. City of Des 
Moines, 26 N.W.2d 81. 238 Iowa 
312. 

La—^Fallln v. Town of Jonesboro, 
App., 2 So.2d 616. 

Pa—^Bowland v. Pittsburgh Rys. 
Co., 39 A.2d 619, 350 Pa 411. 

43 C.J. p 1077 note 31. 

71. Ky.—Chesapeake & O. Ry. Co. 
V. Popa 176 S.W.2d 876, 296 Ky. 
254. 

Or.—Krause v. Southern Pao. Co., 296 
P. 966, 136 Or. 310. 

Pa—^Tuhasz v. Pitt Const. Co., 167 
A. 461, 305 Pa 166. 

72. Iowa—Berland v. City of Hal¬ 
ley, 101 P.2d 17, 61 Idaho 838. 

73. Minn.—Slindee v. City of St 
Paul, 18 N.W.'2d 128, 219 Minn. 
428. 

74. Ala—City of Birmingham v. 
Smith. 200 So. 890, 241 Ala 82— 
City of Tuscaloosa v. Fair, 167 So. 
276, 232 Ala 129—City of Birming¬ 
ham v. Guy, 132 So. 887, 222 Ala 
373—City of Birmingham v. Coe, 
20 So.'2d 110. 81 AlaApp 638, cer¬ 
tiorari denied 20 So.2d 118, 286 
Ala 281. 

Cal.—^Lay v. Pacific Perforating Co., 
144 P.2d 395, 68 Cal.App 2d 238, 
supersedeas denied 146 P.2d 923, 63 
Cal.App.2d 462. 

Conn.—^Russakoff ▼. City of Stam¬ 
ford, 68 A.2d 517, 134 Conn. 460— 
Martin v. Stamford Gas & Electric 
Co., 172 A. 218, 118 Conn. 819. 

Ill.—Graham v. City of Chicago, 178 
H.E. 911, 846 Ill. 638—Kaznowskl 
V. City of La Salle, 43 N.E.2d 852, 
316 Ill.App. 115—Watkins v. Town 
of Cicero. 37 N.E.2d 786, 812 BLApp. 
380—Baker v. Granite City, 37 N.B. 
2d 372, 811 IU.APP. 686—Corpus Jo. 
rls cited In Proud v. Adel berg, 8 
]Sr.E.2d 678, 682, 290 IlLApp. 319— 
Corpus Juris cited in MoGulre v. 
McGannon, 288 Ul.App. 293, 803— 
Puck V. City of Chicago, 981 Ill. 
App. 6. 

Iowa—^La Sell v. Trl-Stotes Theatre 
Corporation, 11 N.W.2d 86, 288 
Iowa 929 —^Howard v. City of War 
terloo, 221 N.W. 812. 206 Iowa 1109. 

Kan.—^Blankenship v. ICansas City. 
186 P.2d 538. 166 Kan. 607—Tag- 
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I gart V. Kansas City, 134 P.2d 417, 
156 Kan. 478. 

Ky.—City of Louisville v. Verst "SI® 
S.W.2d 617, 808 Ky. 46—City of 
Louisville V. Wheeler, 191 S.W.2d 
886, 301 Ky. 222—Weppner v. City 
of Louisville, 107 S.W.2d 1067, 
269 Ky. 528—LoulsviUe & N. R. 
Co. V. Hadler's Adm’r, 106 S.W.2d 
106, 269 Ky. 116—Criswell v. City 
of Jackson, 77 S.W.2d 632, 257 Ky. 
222—City of Paints vine v. Spears, 
47 S.W.2d 727, 242 Ky. 762—Cecil 
V. Oertel Co., 40 S.W.2d 828, 289 
Ky. 825—City of Providence v. 
Hunter. 21 S.W.2d 185, '231 Ky. 72— 
City of Providence v. Toung, 18 
S.W.2d 1022, 227 Ky. 690. 

La—Howard v. Great ALmerlcan In¬ 
demnity Co., App., 86 So. 2d 881, 
amended, rehearing denied 87 6o.2d 
463—White v. City of Alexandria 
App., 35 So.2d 810—^Lewis v. Amer¬ 
ican Brewing Co., App., 82 So.2d 
109—^Rodriguez v. City of Sulphur. 
App., 28 So.2d 771—Bordenave v. 
Silverman, App., 2 So.2d 747—^Mc- 
Gurk V. City of Shreveport App.. 
■2 So.2d 687—Clinton v. City of 
West Monroe, App., 187 So. 661, 
followed in Willis v. City of West 
Monroe, 187 So. 829, Madden v. 
City of West Monroe. 187 So. 829 
and Perrltt v. City of West Monroe, 
187 So. 830—^Ansley v. City of New 
Ozleans, App., 168 So. 348—Clack 
V. Liggett Drug Co., App., 164 So- 
482—^Holbrook v. City of Monroe, 
App., 157 So. 566—Miller v. City 
of New Orleans, App., 162 So. 141 
—Glatstein v. City of Shreveport 
App., 149 So. 868—^Ramon v. Feltel 
House Wrecking Co., 184 So. 426, 17 
LaApp. 193—^Rogge v. Caflero, 131 
So. 207, 16 LaApp. 565, appeal dis¬ 
missed 134 So. 909, 15 LaApp. 565 
—^Freto v. Craven & Lang. 128 So. 
676, 14 LaApp. 130—Nolan v. City 
of Shreveport 7 LaApp. 218—^Till¬ 
er V. City of Monroe, 6 LaApp. 
478—^ECart v. Town of Lake Provi¬ 
dence, 6 LaApp. 294. 

Minn.—Mix v. City of Minneapolis, 18 
N.W.2d 180, 219 Minn. 889. 

Miss.—Corpus Juris dted In Birdsong 
V. City of Clarksdala 8 So.2d 827, 
829, 191 Miss. 632. 

Mo.—^Bean v. City of Moberly, 169 
S.W.2d 893, 850 Mo. 976—Beebe v. 
Kansas City, 84 S.W.2d 57, 827 Mo. 
67—Gray v. City of Ebmnlbal, 29 
S.W.2d 710—Clader v. City of Neo¬ 
sho, App., 198 S.W.2d 528—Butler 



S 848 


MVNICIPAL CORPORATIONS 


63 C.J.S. 


entire width,or as much of it as is intended for 
travel,is in a reasonably or ordinarily safe con¬ 
dition; and, as discussed infra § 851, he is not re¬ 
quired as a matter of law to be on the lookout for 
defects or obstructions therein. Where a street is 
divided into a walk for pedestrians, and a driveway 


for vehicles, with a parkway between them, how¬ 
ever, a traveler cannot assume that the parkway 
is free from obstructions;^^ and it has been held 
that, although a pedestrian has the right to pre¬ 
sume that a sidewalk is maintained in a reasonably 
safe condition for pedestrians, no such presump- 


▼. City of XJnIveralty City, App.. 
167 S.W.2d 442—Kirk v. Kansas 
City, App., 128 S.W.2d 1128—Fath 
V. City of Cape Girardeau, App., 
115 S.W.2d 75—Merritt v. Kansas 
City, App., 46 S.W.2d 276—Shouse 
T. Dublnsky, App., 38' S.W.2d 630 
—Beebe v. Kansas City, 17 S.W.2d 
608, 223 Mo.App. 642. 

Mont.—^Barry v. City of Butte, 142 
P.2d 671, 115 Mont. 224—Tiddy v. 
City of Butte, 66 P.2d 605. 104 
Mont. 202—Olson v. City of Butte, 
283 P. 222, 86 Mont. 240, 70 A.L.R. 
1352. 

Neb.—Gorpus Joris quoted In Hupfer 
V. City of North Platte, 279 N.W. 
168, 169, 134 Neb. 685. 

N.J.—Christine v. Mutual Grocery 
Co.. 194 A 626. 119 N.J.Law 149— 
Garvey v. Public Service Coordinat¬ 
ed Transport, 179 A. 83, 115 N.J. 
Law 280. 

N.T.—Carr v. City of New York, 24 
N.E2d 180, 281 N.T. 469—Delaney 
y. Phllhem Realty Holding Corpo¬ 
ration, 21 N.E.2d 507. 280 N.Y. 461 
—^Priedlander v. Eagle Dry Goods 
Corporation, 48 N.Y.S.2d 208. 267 
App.Dlv. 701—Pukel v. Botwin, 275 
N.Y.S. 780, 242 App.Dlv. 648— 

Waldron v. City of Utica, 238 N.Y. 
6. 401, 228 App.Dlv. 37. 

N.C.—Beaver v. Town of China Grove, 
22 S.B.2d 434, 222 N.C. 234—Fer¬ 
guson v. City of Asheville, 197 S.E. 
146, 213 N.C. 669—Bell v. City of 
Raleigh. 198 S.E. 712. 212 N.C. 618. 

Ohio.—^Lazarides v. Turowske, 162 N. 
E. 610, 28 Ohio App. 208. 

Or.—Curtis v. Keller. 298 P. 196, 136 
Or. 67—Krause v. Southern Poe. 
Co., 295 P. 966. 136 Or. 310. 

Pa.—^Bowland v. Pittsburgh Rys. Co., 
39 A.2d C19. 850 Pa. 411—Unterrel- 
ner v. Borough of Turtle Creek, 157 
A. 682, 806 Pa. 341—Gallagher v. 
American Ice & Coal Co.. 135 A. 
612, 288 Pa. 203—^Petruski v. City 
of Duquesne. 33 A.2d 436, 152 Po. 
Super. 393—Enimey v. Stanley Co. 
of America, 10 A.2d 795, 139 Pa- 
Super. 69—Canfield v. City of Phil¬ 
adelphia. 4 A.2d 605, 134 Pa.Super. 
590—^Amey y. City of Scranton, 
193 A. 278, 127 Pa.Super. 243— 
Miller y. Rosen, 101 Pa.Super. 268 
—^Koch y. Borough of White Hav¬ 
en, Com.Pl., 40 Luz.Leg.Reg. 219, 
reversed on other grounds 68 AuSd 
1, 360 Pa. 627. 

S.C.—Crosby v. City of Chester, 14 
S.E.2d 652, 197 S.C. 66—Bruce v. 
City of Spartanburg, 197 S.E. 823, 
187 S.a 822—Correll v. City of 


Spartanburg, 169 SE. 84, 169 S.C. 
403—^Lynch v. City of Spartanburg, 
137 S.E. 743, 139 S.C. 295. 

S.D.—^Hermandson v. City of Canton, 
244 N.W. 625, 60 S.D. 367. 

Tenn.—^Batts v. City of Nashville, 
123 S.W.2d 1099, 23 Tenn.App. 418. 
Utah.—Clawson v. Walgreen Drug 
Co., 162 P.2d 769, 108 Utah 677— 
Salt Lake City v. Schubach, Unit¬ 
ed Pac. Ins. Co., Intervener, 169 
P.2d 149, 108 Utah 266, 160 A-L.R. 
809. 

Va.—Tyler v. City of Richmond, 191 
S.E. 625, 168 Va. 308—Schlossberg 
y. Brugh, 187 S.E. 487, 167 Va. 49 
—City of Radford v. Calhoun, 181 
S.E. 845, 166 Va. 24, 100 A.L.R. 
1878—Corpus Juris cited is. Jones 
y. Massle, 168 S.E. 63. 65. 158 Va 
121 . 

Wash.—Clevenger y. Clly of Seattle, 
186 P.2d 87, 29 Wash 2d 167—Ken¬ 
nedy v. City of Everett, 99 P.2d 
614, 2 Wash.2d 650, opinion and 
denial of rehearing corrected 103 P. 
3d 371, 4 Waah.2d 729. 

48 C.J. p 1078 note 32. 

Duty to observe and avoid defect or 
obstruction generally see Inffa 9 
861. 

Effect of knowledge of defect or den- 
ger see Infra 59 850, 854. 

Buie applicable only to physical de¬ 
fects or obstructions 
Rule that persons on streets may 
assume that the ways are free from 
unlawful obstructions and dangerous 
defects as long as ordinary care on 
their part does not disclose such de¬ 
fects relates only to physical ob¬ 
structions or defects.—Dorminey v. 
City of Montgomery! 166 So. 689, 232 
Ala. 47. 

75. Ill.—Corpus Juris cited la Proud 
y. Adelberg, 8 N.E.2d 678, 682, 890 
Ill.App. 319—Corpus Juris cited in 
McGuire v. McGannon, 283 Ill.App. 
293, 803. 

Neb.—Corpus Juris quoted in Hupfer 
v. City of North Platte, 279 N.W. 
168, 169, 184 Neb. 686. 

Pa.—Rowland v. Goodwill Beneficial 
Ass'n. Com.Pl., 40 Berks Co. 158. 
S.D.—^Hermandson v. City of Canton, 
244 N.W. 525, 60 S.D. 867. 

Tex.—Corpus Juris quoted ia Sltas v. 
City of San Angelo, Civ App., 177 
S.W.2d 85, affirmed 183 S.W.2d 417, 
148 Tex. 154. 

Va.—Schlossberg v. Brugh, 187 S.E. 
487, 167 Va. 49—City of Radford v. 
Calhoun, 181 S.E. 346, 165 Va. 24. 
100 A.L.R. 1378—Corpus Juris cited 
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In Jones v. Massle, 163 S.E. 63, 65> 
158 Va. 121. 

43 C.J. p 1079 note 83. 

Leaving traveled way see Inffa 9 
853. 

76; Ill.—Corpus Juris cited ia Proud 
y. Adelberg. 8 N.E.2d 678, 682, 290 
IlLApp. 319—Corpus Jtuis cited la 
McGuire v. McGannon, 283 llLApp. 
293, 803. 

Neb.—Corpus Juris quoted la Hupfer 
v. City of North Platte, 279 N.W. 
168, 169, 134 Neb. 585. 

Tex.—Corpus Juris quoted la Sltas 
y. City of San Angelo, Civ.App., 177 
S.W.2d 85, afilrmed 183 S.W.2d 417, 
143 Tex. 154. 

Va.—Schlossberg v. Brugh, 187 S.E. 
487. 167 Va. 49—City of Radford 
v. Calhoun, 181 6.B. 345, 166 Va. 
24, 100 A.L.R. 1378—Corpus Juris 
cited la Jones v. Massle, 163 S.B. 
63, 65, 158 Va. 121. 

48 C.J. p 1079 noto 34. 

One allgliting fjrom vehicle la vehi¬ 
cle area of street may presume, in ab¬ 
sence of notice to contrary, that 
street is in reasonably safe condition. 
—^Knight V. City of La Grande, 271 
P. 41. 127 Or. 76, 61 A.L.R. 266—48 
C.J. p 1078 note 82 [e]. 

Grossing street at point not laterseo- 
tloa 

(1) A person desiring to cross a 
street at a point which was not an 
intersection has a right to assume 
that all parts of the street intended 
for travel are reasonably safe.—Carr 
V. City of New York. 24 N.E.3d 130, 
281 N.Y. 469—43 C.J. p 1078 note 32 
[b]. 

(2) Care required of pedestrian 
crossing street elsewhere than on 
crosswalks see infra 5 353 b (2). 

77- Ala.—City of Tuscaloosa v. Fair, 
167 So. 276, 232 Ala. 129—Birming¬ 
ham V. Carle, 68 So. 22, 191 Ala. 
639, L.R.A1015F 797. 

Conn.—Corcoran v. City of Now Ha¬ 
ven, 142 A. 569, 108 Conn. 63. 

Care required of pedestrian walking 
on or across grass plot between 
sidewalk and curb see Infra 5 853 
b (1). 

However, It has been held that pe¬ 
destrian who sustained injuries when 
she fell into cavity in grass plot be¬ 
tween sidewalk and city street had 
right to assume that strip of grass 
was In ordinarily good condition and 
to regulate her conduct on such as¬ 
sumption.—City of Maryville v. Mo- 
Conkey, 90 S.W.2d 951, 19 Tenn.App. 
520. 
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tion is available to one who steps off the sidewalk 
into the street in the middle of the block where he 
cannot see where he is stepping.78 

Ordinary care dependent on circumstances. 
Whether or not the person injured by reason of a 
defect or obstruction exercised ordinary care and 
diligence at the time of the accident depends on the 
surrounding circumstances existing at that time 
and place,79 and on the danger reasonably to be ap¬ 
prehended,®® and, as considered infra § 943, is or¬ 
dinarily a question of fact for the jury. The ex¬ 
ercise of ordinary care may require greater cau¬ 
tion under some conditions than under others.®^ 

Where unusual conditions prevail in a street 
where repair work is going on, a pedestrian must 
exercise such unusual diligence as the unusual con¬ 
ditions call for.®® So, as compared with sidewalks 
which are free from snow and ice, icy sidewalks 
present dangers which call for the exercise of spe¬ 
cial care on the part of pedestrians.®® While a pe¬ 
destrian need not exercise a higher degree of care 
in descending a step in a sidewalk than in passing 
along a level walk, ordinary care, which applies in 
both situations, may require more caution in step¬ 
ping down.®^ Moreover, what may be due care on 
a sidewalk may not be such in driving a team on 
the roadway.®® It has also been held that persons 


I 849 

driving along an embankment which is partially 
protected by a railing are not required to use the 
same care and watchfulness which is required of a 
traveler about to cross a railroad track.®® Ordina¬ 
rily the place on which one rides on a vehicle when 
he is injured is not regarded as constituting con¬ 
tributory negligence.®^ 

§ 849. -Care Required of Children and 

Others under Disability 

a. Children 

b. Persons physically disabled or im¬ 

paired 

c. Intoxicated persons 
a. Ohildren 

An Infant of tender years Injured by defects or ob¬ 
structions In the street cannot be charged with negli¬ 
gence; and even older children are not held to the same 
degree of care and prudence as would be expected of 
adults, but the question whether a child was negligent 
depends on the circumstances of the particular case. 

An infant of tender years injured by defects or 
obstructions in the street cannot be charged with 
contributory negligence,®® but this does not mean 
that a municipality is an insurer of the safety of 
such child.®® Even when a child has reached an 
age when it is deemed in law to be possessed of suf- 


78. N.C.—Oliver ▼. City of Raleiffh. 

193 S.B. 863, 212 N.C. 465. 

79l Colo.—City and County of Den¬ 
ver V. Willson, 254 P. 153, 81 Colo 
134. 

IowSn—^F ossolman v. City of Du¬ 
buque, 233 N.W. 491. 211 Towa 1218. 
Mo.—Gray v. City of Hannibal, 29 
S.W.2d 710. 

Pa.—Bowland v. Pittsburgh Rya. Co., 
39 A.2d 619. 350 Pa. 411. 

43 C.J. p 1079 note 36. 

Core required of pedestrian leaving 
sidewalk or traveled part thereof 
see infra S 853 b. 

Held not contributory uogUgenca 
(1) In general.—Dixon v. Pluns, 33 
P. -268, 98 Cal. 384, 35 Am S.R. 180. 
20 L.R.A. 698—43 C.J. p 1079 note 
36 ra]-[d]. 

C2) Alighting A'om street car at 
accustomed place and starting toward 
pavement.—Hickey v. City of Phila¬ 
delphia, 157 A. 26, 103 Pa.Super. 486. 

(3) Hurrying, where hurrying did 
not contribute to accident.—Burch¬ 
field v. Borough of Conneaut Lake, 
174 A. 668, 114 Pa.Super. 114. 

(4) Running along sidewalk.—^Mul¬ 
lins V. City of Butte, 20 P.2d 626, 93 
Mont. 601. 

(6) Pausing to ascertain whether 
it was safe to pass.—^Bell v. City of 
Boston, 12 N.E3.2d 72, 299 Mass. 102. 
(6) Failure of lessee, to keep side¬ 


walk In repair^—^McBvoy v. City of 
New York. 42 N.Y.S 2d 746. 266 App. 
Div. 445, affirmed 55 N.E.2d 617, 292 
N.T. 654. 

80i Colo.—City and County of Den¬ 
ver v. Willson, 254 P. 158, 81 Colo. 
134. 

43 CJ. p 1079 note 37. 

81. Colo.—Beck v. City and County 
of Denver, 32 P.2d 261. 95 Colo. 46. 

Knowledge of defect or danger see 
Infra S 860. 

Traveling in nighttime see infra 9 
854. 

Stylish khoea 

City not being required to alter 
design of sidewalk gratings with pre¬ 
vailing mode of footgear worn by 
women pedestrians, such pedestrians 
are charged with greater or less cau¬ 
tion as changing styles require.—Mc¬ 
Quillan V. City of New Orleans, La. 
App.. 18 So.2d 218. 

Person traversing temporary pas- 
sageway-pr covered sidewalk is not 
at liberty to proceed with as little 
heed and care as on a permanent and 
completed way.—^West v. City of 
New York, 191 N.B. 864, 266 N.Y. 
139. 

82. Mo.—^Bean v. City of Moberly, 
169 S.W.2d 398, 860 Mo. 976. 

N.Y.—^Maloney v. Bradley Contract¬ 
ing Co., 146 N.T.S. 242, 84 Misc. 
452. 


83. Colo.—City and County of Den¬ 
ver v. Willson, 254 P. 153, 81 Colo. 
134. 

Pa.—Canfield v. City of Philadelphia, 
4 A.2d 605. 134 Pa.Super. 690. 

43 C.J. p 1080 note 43. 

84. Mo.—^Kelley v. Kansas City. 138 
S.W. 670, 153 Mo.App. 484. 

85. Iowa.—Mathews v. Cedar Rap¬ 
ids. 45 N.W. 894, 80 Iowa 459, 20 
Am.S.R. 436. 

8& N.Y.—Gillespie ▼. Newburgh, 64 
N.Y. 468. 

87. Ky.—City of Louisville v. Hale's 
Adm'r. 37 S.W.2d 20. 238 Ky. 182. 

88L Ala.—Birmingham Electric Co. v. 
Kirkland. 118 So. 640. 218 Ala. 429. 

La.—Smith v. City of Baton Rouge, 
117 So. 659, 166 La. 472. 

Mont.—Gilligan v. City of Butte, 166 
P.2d 797, 118 Mont 350. 

Tenn.—City of Knoxville v. Baker, 
150 S.W.2d 234. 25 TennJlpp. 36. 

48 aj. p 1080 note 5t. 

Care required of children generally 
see the C.J.S. title Negligence 9 
146, also 46 CJ. p 1003 note 22 et 
seq. 

Right of children to redress general¬ 
ly see supra 9 844. 

89. La.—^Biegel ▼. New Orleans. 79 
So. 867. 148 La. 1077. 

43 C.J. p 1080 note 62. 

Care required as to children see su¬ 
pra 9 804. 
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ficient discretion to charge it with negligence, it is 
ordinarily not held to the same degree of care and 
prudence as would be expected of adults under sim¬ 
ilar circumstances;®^ but it is guilty of contribu¬ 
tory negligence only where it fails to exercise such 
care and prudence as could be reasonably expected 
of a child of its age and intelligence under like cir- 
cumstances.®! Such want of care is not shown 
merely because the child was playing on the side¬ 
walk at the time of the injury.®® Subject to these 
rules, the question whether or not a child was so 
negligent depends on the circumstances of the par¬ 
ticular case.®® 

Danger incurred to save life. A child who volun¬ 
tarily places himself in a position of danger to res¬ 
cue another child from imminent peril is not guilty 
of contributory negligence as a matter of law.®^ 

b. Persons Physically Disabled or Impaired 

It Is not negligence per ee Tor a person who Is physi¬ 
cally Impaired to go on a public street, but such a person 
Is bound to exercise care and prudence in proportion to 
his Impairment, and. In determining whether he exercised 
the ordinary care required of him, his infirmity must be 
taken Into consideration. 


It is not negligence per se for a person whose 
eyesight is defective, or who is otherwise physical¬ 
ly impaired, to go on a public street;®® and the 
same is true in the case of one totally blind.®® The 
fact that such a person did not anticipate the ex¬ 
istence of an obstruction does not, in itself, charge 
him with negligence,®^ although it is common knowl¬ 
edge, chargeable to a pedestrian with defective eye¬ 
sight, that obstructions and defects are not uncom¬ 
mon in the sidewalks of a city.®® It is not contrib¬ 
utory negligence for a traveler overcome with ill¬ 
ness or fatigue to stop and rest on the street.®® 

A person who is physically impaired is bound to 
exercise care and prudence in proportion to his 
impairment, or, in other words, such care and pru¬ 
dence as a reasonably prudent person with a like 
infirmity would exercise under like circumstances 
and, while ordinary care is the criterion in the case 
of a person laboring under physical infirmities,® 
and no higher degree of care is required of him 
than of persons physically sound,® in determining 
whether he did exercise ordinary care, his infinnity 
must be taken into consideration.^ Thus, although 
there is authority to the contrary,® it has been held 


90, Wla.—^Reed ▼. Madison, 63 N.W. 
647, 88 Wis. 171, 17 L.R.A. 733. 

43 O.J. p 1080 note 64. 

91. Neb.—Omaha ▼. Richards, 68 N. 
W. 628, 49 Neb. 244. 

48 C.J. p 1080 note 66. 

90: Wla.—^Reed v. Madison, 63 N.W. 

647, 83 Wla. 171, 17 L.R.A. 738. 

43 C.J. p 1080 note 66. 

Right of children playing in streets 
to redress generally see supra 6 
846 b. 

93. Ia.—-C ato v. City of New Or¬ 
leans, App., 4 So.2d 460—^Douga v. 
Ancona Baking Co., App., 193 So. 
271. 

Pa.—Miller v. City of Brie, 16 A.2d 
87, 340 Fa. 177. 

43 C.J. p 1080 note 67. 

VaatteBded child 

Conclusion that It was unsafe for 
six-year-old child to be allowed on 
street unattended could be reached 
as finding of fact on evidence as to 
capacity of that particular child to 
exercise care.—^McKenna v. Andreas- 
sl, 197 N.B. 879, 292 Mass. '318. 
CoBdnot ooBtrlbutliLg to Injury 
In action by six-year-old child for 
injuries received when he fell Into 
trench which had been opened m 
street by defendant without permit, 
plaintiff who was Incapable of exer¬ 
cising care for his own safety could 
not recover If his conduct was con¬ 
tributing cause of Injury, and If such 
conduct would have been negligent In 
adult person In like circumstance, 
unless plaintiff's custodians exercis¬ 


ed due care and supervision or con¬ 
trol over him.—^McKenna v. Andreas- 
sl, supra. 

ProxlBuite cause 

Where child playing on street Is 
injured as proximate result of man¬ 
ner In which it was playing, cuxd 
not because of municipality’s negli¬ 
gence, municipality Is not liable.— 
Maxedon v. City of Corinth, 124 So. 
796, 166 Miss. 588. 

94b Pa.—Corbin v. Philadelphia, 46 
A. 1070, 195 Pa. 461, 78 Am.S.R. 
825, 49 L.R.A. 715. 

96. Iowa.—Greenlee v. City of Belle 
Plainc, 216 N.W. 774, 204 Iowa 1055. 

La.—Clack v. Liggett Drug Co., App., 
164 So. 482. 

Pa.—Smith v. Sneller, 24 A.2d 61, 147 
Pa.Super. 281, aHIrmed 26 A.2d 45'2, 
345 Fa. 68, 141 A.L.R. 718. 

43 C.J. p 1080 note 60. 

Coro required of municipality see su¬ 
pra { 804. 

Care required of persons under physi¬ 
cal disability generally see the C. 
J.S. title Negligence 9 142, also 46 
C.J. p 995 note 60 et seq. 

Physically disabled person as enti¬ 
tled to redress generally see su¬ 
pra B 844. 

96b Fa.—Smith V. Sneller, 26 A.2d 
452, 345 Pa. 68, 141 A.L.R. 718. 

43 C.J. p 1081 note 61. 

97. Pa.—Smith V. Sneller, 24 A.2d 
61, 147 Pa.Super. 231, affirmed 26 
A.2d 452, 846 Fa. 68, 141 A.L.R. 
718. 


98. Pa.—Smith V. Sneller, >26 A.2d 
452, 345 Pa. 68, 141 A.L.R. 718. 

99. Pa.—^Kessler v. Berger, 64 A. 
887, 205 Pa. 289, 01 L.R.A. 611. 

1. Iowa.—Greenlee v. City of Bello 
Plaine, 216 N.W. 774, 204 Iowa 1055. 

Pa.—Smith V. Sneller, 26 A.2d 452, 
346 Pa. 68, 141 A.L.R. 718. 

Utah.—Clawson v. Walgreen Drug 
Co., 162 P.2d 759, 108 Utah 677. 

43 C.J. p 1081 note 62. 

2. Iowa.—Greenlee y. City of Belle 
Plalno, 216 N.W. 774, 204 Iowa 
1055. 

La.—Clack v. Liggett Drug Co., App., 
104 So. 482. 

Utah.—Clawson v. Walgreen Drug 
Co., *162 P.2d 759, 108 Utah 577. 

43 C.J. p 1081 note 63. 

Care required of travelers generally 
see supra S 848. 

3. Iowa.—Greenlee v. City of Bello 
Plaine, 216 N.W. 774. 204 Iowa 
1056—Hill v. Glenwood, 100 N.W. 
622, 124 Iowa 479. 

Pa.—Smith v. Sneller, 26 A.2a 452, 
346 Pa. 68, 141 A.L.R. 718—Fraser 
v. Freedman, 87 ra.Super. 464. 

Utah.—Clawson v. Walgreen Drug 
Co., 162 P.2d 760, 108 Utah 677. 

43 C.J. p 1081 note 64. 

4i Iowa.—^Balcom y. Independence, 
160 N.W. 306, 178 Iowa 686, L.R.A. 
1917C 120—Hill V. Glenwood, 100 
N.W. 622, 124 Iowa 479. 

43 C.J. P 1081 note 66. 

5b Mo.—Swalls y. Caruthorsvllle, 
188 S.W. 948, 168 Mo.App. 689. 

43 C.J. p 1081 note 67. 
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that ordinary care in his case might require greater 
caution and vigilance than would be required of a 
sound person under the same circumstances,® and 
might, in the case of a person with defective eye¬ 
sight, make it his duty to use one of the common, 
well-known compensatory devices for the blind, such 
as a cane, a “seeing-eye” dog, or a companion,^ 
since a blind man is not entitled to rely wholly on 
his other senses to warn him of danger.® A person 
without knowledge of his infirmity is under no duty, 
however, to exercise extraordinary precaution to 
guard against that which in his mind and con¬ 
sciousness does not exist.® 

A pregnant woman has a right, as discussed su¬ 
pra § 844, to use the streets in the same manner as 
other persons, and, while it may be said that at 
every stage of the period of pregnancy her coming 
and going should be regulated with due care for 
the safety of her unborn offspring,^® her legal ob¬ 
ligation to foresee and provide against neglect of 
duty by the public authorities is no greater than 
that of other members of the community.il 

c. Intoxicated Persons 

Intoxication la a material circumstance to be con¬ 
sidered as tending to show want of ordinary care, and 
If, by reason of Intoxication, an Injured person falls to 
exercise ordinary care and thereby contributes to the ac¬ 
cident, he Is not entitled to recover. 

As considered supra § 344, the mere fact that a 
person injured by a defect or obstruction in a street 
had been drinking or was intoxicated at the time 


does not bar recovery, but intoxication in any de¬ 
gree is a material circumstance to be considered, 
as tending to show a want of ordinary care,!® and 
if, by reason of such intoxication, the injured per¬ 
son fails to exercise ordinary care and thereby 
contributes to the accident, he cannot recover.i® 
The conduct of such person is to be judged by the 
rule of care exacted of an ordinarily careful and 
prudent sober person in his situation.i4 

§ 850. -Knowledge of Defect or Danger 

a. In general 

b. Nature and extent of knowledge 

c. Temporary inattention or forgetful¬ 

ness; mistake 

a. In General 

The mere fact that one using a public way had knowl¬ 
edge of the defect or obstruction by reason of which he 
was injured does not necessarily constitute contributory 
negligence, although It Is a circumstance to be considered 
In determining the question; the duty of such a person Is 
to exercise ordinary care In proportion to the known dan¬ 
ger, and he Is not entitled to assume that the way Is In a 
safe condition for travel. 

The mere fact that one using a street or public 
way had knowledge of the defect or obstruction by 
reason of which he was injured does not, as a mat¬ 
ter of law, constitute contributory negligence pre¬ 
cluding a recovery, if in view of such knowledge 
he exercised reasonable and ordinary care under the 
circumstances.!® Previous knowledge may in many 


6L Colo.—Beck v. City and County 
of Denver, 32 P.2d 261, 95 Colo. 
46. 

Pa.—Smith v. Sneller, 26 A.2d 452, 
345 Pa. 68, 141 A.L.R. 718—Fraser 
V. Freedman, 87 Pa.Super. 464. 

48 C.J. p 1081 note 66. 

7. Pa.—Smith v. Sneller, 26 A. 2d 
462, 846 Pa. 68, 141 A.L.R. 718. 
a Pa.—Smith V. Sneller, supra. 

9. Iowa.—Greenlee v. City of Belle 
Plaine. 216 N.W. 774, 204 Iowa 
1066. 

la Mont—^Mullins v. City of Butte, 
20 P.2d 626, 98 Mont 601—McCabe 
V. City of Butte, 125 P. 133, 46 
Mont 66. 

11. Mont.—^Mullins v. City of Butte, 
20 P.2d 626, 93 Mont 601—McCabe 

V. City of Butte, 125 P. 138. 46 
Mont 65. 

la Wls.—^Rhyner v. Menasha, 88 N. 

W. 808. 107 Wls. '201. 

43 C.J. p 1082 note 71. 

Care required of Intoxicated persons 
generally see the C.J.S. title Neg¬ 
ligence S 148, also 46 C.J. p 997 
note 77 et seq. 

Care required of zaunlclx>allty see 
supra S 804. 


la Arlz.—^Rush v. City of Globe, 
109 P.2d 841, 56 Arlz. 530. 

48 C.J. p 1082 note 72. 

14b Mo.—Chance v. St Joseph, 190 
S.W. 24, 195 Mo.App. 1. 

16. Ala.—City of Birmingham v. 
Andrews. 172 So. 681. 27 Ala.App. 
377. 

Colo.—City and County of Denver v. 

Willson, 264 P. 163. 81 Colo 134. 
Conn.—Meallady v. City of New 
London, 164 A. 891. 116 Conn. 206— 
Blake V. City of Waterbury, 136 
A. 05, 106 Conn. 482. 

Ga.—City of Macon v. Stevens, 166 
S.E. 718, 42 Ga.App. 419—Heath v. 
Louisville & N. R. Co., 147 S.EL 
793, 39 Ga.App. 619. 

Idaho.—^Rutland v. City of CaldweU, 
6 P.2d 493. 61 Idaho 483. 

Ill.—Brown v. City of Streator, 59 
N.E.2d 388, 824 IlLApp. 659—Wand- 
ke V. City of Chicago, 41 N.B.2d 
339, 314 IllApp. 881—Watkins v. 
Town of Cicero. 87 N.E.2d 786, 812 
I11.APP. 880—Hubbard v. City of 
Wood River, 244 Ill.App. 414. 
Iowa.—Beach v. City of Des Molnee. 
26 N.W.2d 81, 288 Iowa 312—Geag- 
ley V. City of Bedford, 16 N.W.2d 
262, 285 Iowa 666—Ahem v. City of 
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Des Moines, It N.W.td 298, 234 
Iowa 113—Tillotson v. City of 
Davenport, 4 N.W.Sd 866, 232 Iowa 
44—^Tollackson v. City of Eagle 
Grove. 213 N.W. 222. 203 Iowa 
696. 

Kan.—^Taggart v. Kansas City. 134 
P.2d 417, 156 Kan. 478—^Billings v. 
City of Wichita, 62 P.2d 869, 144 
Kan. 742—Ade v. City of Wichita, 
41 P.2d 734, 141 Kan. 497. 

Md.—Corpus Juris olted In Mayor 
and Council of City of Baltimore 
V. Grossfeld. 195 A. 654, 556, 178 
Md. 197. 

Mass.—^Lamereaux v. Tula, 44 N.E.2d 
789, 812 Mass. 859—^Mello v. City of 
Peabody. 25 N.E.2d 751, 305 Maas. 
878—^Barton v. City of Boston, 17 
N.E.2d 696, 801 Maas. 492—Beck¬ 
with V. Inhabitants of Town of 
Boylston, 187 N.E. 617, 284 Mass. 
279—Slack V. City of Boston. 176 
N.E. 504, 275 Mass. 187—George v. 
City of Malden, 176 N.E. 63, 274 
Mass. 606. 

Minn.—Sllndee v. City of St Paul. 

18 N.W.2d 128, 219 Minn. 428. 

Mo.—Goldman v. City of Columbia. 
App., 211 S.W.2d 641—Word v. 
City of PortagevlUe. App.. 106 S. 



§ 850 


MUNICIPAL CORPORATION a 


63 C.J.S. 


instances preclude recovery, but in many others it 
may not; it all depends on the particular case.^^ 
Such knowledge does not necessarily impose on a 
traveler the duty to refrain from using the way,^*^ 
unless he knows it to be practically impassable^^ 
or in such a condition that a reasonably prudent 


person would not attempt to use it.^* 

Knowledge of a defect or obstruction is always 
an important circumstance to be considered, how¬ 
ever, in determining whether under the circum¬ 
stances of the particular case the party injured ex¬ 
ercised ordinary care.*® The term “assumption of 


W.2d 497—v. City of Soto. 
App., 89 S.W.2d 579. 

Mont.—^Ernst v. City of Helena, 65 
P.2d 1167. 104 Mont. 249. 

N.T.—Grubman v. City of New York, 
27 N.T.S.2d 757. 

Pa.—^Hagen v. Standard Oil Go. of 
Pennsylvania, 181 A. 458, 119 Pa. 
Super. 887—Clifford v. City of 
Philadelphia, 169 A. 282, 104 Pa. 
Super. 338-^onklln v. City of 
Scranton. Com.Pl.. 49 Lack.Jur. 63. 
S.C.—^Rowland v. Town of Dillon, 
199 S.B. 525, 188 S.C. 408. 

Tenn.—Jackson v. City of Nashville. 

6S S.W.2d 187, 17 Tenn.App. 413. 
Tex.—Oozpns Jturls emoted In Shuford 
V. City of Dallas. 190 S.W.2d 721. 
728. 144 Tex. 843. 

Wash.—Smith v. City of Tacoma, 
1 P.2d 870, 168 Wash. 626, 76 A.L. 
R. 1508. 

W.Va.—Corpns Juris dted In Patton 
V. City of Grafton, 180 S.E. 267. 
269, 116 W.Va. 811. 

43 C.J. p 1082 note 76. 

Traveling in nighttime with knowl¬ 
edge of danger see Infl’a 5 854. 

la Idaho.—^Butland v. City of Cald¬ 
well, 6 P.2d 493. 51 Idaho 483. 

Mo.—^Butler v. City of University 
City, App., 167 S.W.2d 442. 

17- Ala.—City of Birmingham v. 
Andrews, 172 So. 681, 27 Ala.App. 
877. 

Conn.—^Meallady v. City of New Lon¬ 
don. 164 A. 391, 116 Conn. 205— 
Blake v. City of Waterbury, 136 A. 
95, 105 Conn. 482. 

Ill.—^Wandke v. City of Chicago, 41 
N.E.2d 339, 314 Ill.App. 381. 

Ind.—City of Anderson v. Reed, 161 
NB. 829, 87 Ind.App. 379. 

Kan.—Taggart v. Kansas City, 184 
P.2d 417. 156 Kan. 478. 

La.—^Hebert v. City of New Orleans, 
App., 163 So. 425. 

Mo.—Corpus Jnrls cited In Newberry 
V. City of St. Louis, 70 S.W.2d 646, 
548, 336 Mo. 1—Goldman v. City of 
Columbia, App., 211 S.W.2d 541— 
Butler V. City of University City, 
App., 1C7 S.W.2d 442—Ward v. City 
of Portagevllle, App., 106 S.W.2d 
497—^Noagle v. City of Edina, App., 
63 S.W.2d 1077. 

Neb.—^Pinches v. Village of Dickens, 
254 N.W. 877, 127 Neb. 239. 

Or.—^Mathews v. City of La Grande, 
299 P. 999, 136 Or. 426. 

Pa.—^Burchfield v. Borough of Con- 
neaut Lake, 174 A. 668, 114 Pa. 
Super. 114—^Martin v. Steen, 167 
A. 609. 109 Pa.Super. 263—Clifford 


V. City of Philadelphia, 169 A. 282, 
104 Pa.Super. 338. 

R. I.—Rinfret v. Clegg, 193 A. 620. 68 

R. L 478. 

Tenn.—Jackson v. City of Nashville, 
68 S.W.2d 187, 17 Tenn.App. 418. 
Tex.—City of BU Paso v. Mendoza, 
Civ.App., 191 S.W.2d 102, error re¬ 
fused for want of merit. 

48 C.J. p 1088 note 76. 

Snow or loe 

Although a traveler knows that 
a sidewalk is icy and dangerous to 
pedestrians, he is not required to 
avoid use of the walk, but is merely 
bound to use reasonable care propor¬ 
tionate to the danger. 

Colo.—City and County of Denver v. 

Willson, 254 P. 153, 81 Colo. 134. 
m.—^Hubbard v. City of Wood River, 
244 IlLAPP. 414. 

Iowa.—^Taylor v. City of Sibley, 29 
N.W.2d 261, 238 Iowa 1010. 

43 CJ. p 1083 note 76 [a]. 

la Mo.—Corpus Jnzls cited in New¬ 
berry V. City of St Louis, 70 

S. W.2d 646, 548, 335 Mo. 1. 

48 C.J. p 1083 note 77. 

19. Ind.—City of Anderson v. Reed, 
161 N.E. 829, 87 lnd.App. 379. 
Iowa.—^Ahem v. City of Des Moines, 
12 N.W.2d 296, 234 Iowa 113—Til- 
lotson V. City of Davenport 4 N. 

W. 2d 365, 232 Iowa 44—Smith v. 
City of Hamburg, 237 N.W. 880, 212 
Iowa 1022. 

Mo.—Corpus Juris cited lu Newberry 
V. City of St Louis, 70 S.W.2d 646, 
548, 335 Mo. 1—^Nicholas v. Kansas 
City, App,, 171 S.W.2d 744—Ward 
V. City of Portagevllle, App., 106 
S.W.2d 497—King v, City of De 
Soto, App., 89 S.W.2d 679—^Neagle 
V. City of Edina, App., 53 S.W.2d 
1077—^Harding v. City of St 
Joseph, 7 S.W.2d 707, 222 Mo.App. 
749. 

Or.—Mathews v. City of La Grande, 
299 P. 999, 136 Or. 426. 

Pa.—^Martin v. Steen, 167 A. 609, 109 
Pa.Super. 263—Clifford v. City of 
Phliadelphla, 159 A. 233, 104 Pa. 
Super. 338. 

S. C.—Rowland v. Town of Dillon, 199 
S.E. 526, 18S S.C. 408. 

43 C.J. p 1083 note 78. 

Test In determining whether pe¬ 
destrian Is contrlbutorily negligent, 
oven where pedestrian has knowledge 
of unsafe or dofOctivo condition of 
street or sidewalk, Is whether reason¬ 
ably prudent person would, under 
particular facts, use such place of 
walking.—Cordray v. City of Brook- 
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field, 66 B.W.2d 988, 834 Mo. 849— 
Evans v. Sears, Roebuck & Co., Mo. 
App., 104 S.W.2d 1035. 
d9i Ill.—^Brown v. City of Streator, 
59 N.E.2d 888, 824 Ill.App. 669— 
Pearson v. City of Chicago, 8 N.E. 
2d 656. 290 Ill.App. 495. 

Mass.—^Mello v. City of Peabody. 26 
N.E.2d 761, 805 Maas. 373—Barton 
▼. City of Boston, 17 N.E.2d 696, 
801 Mass. 492—^Beckwith v. In¬ 
habitants of Town of Boylston, 187 
N.E. 617, 284 Afass. 279. 

Mo.—^Newberry v. City of St. Louis, 
70 S.W.2d 546, 885 Mo. 1—Butler 
▼. City of University City, Appe, 
167 S.W.2d 442. 

N.J.—Offringa v. Borough of West- 
wood. 41 A.2d 18, >132 N.J.Law 
493. 

Wash.—Smith v. City of Tacoma. 1 
P.2d 870, 168 Wash. 626, 76 A.L..R. 
1508. 

43 C.J. p 1088 note 79. 

Negligence presumed from failure to 
avoid known defect see Infra i 
938. 

Strong wiad 

General knowledge by a city of 
winds therein is not superior to 
knowledge and observation of an 
adult and presumably reasonably 
prudent person exposed to wind, as 
regards liability to pedestrian who, 
during a strong wind, fell on steps 
on sidewalk not equipped with hand¬ 
rail.—^Belcher v. CUy and County of 
San Francisco. 168 P.2d 996. 69 CaL 
App.2d 457. 

ConstruotlTre notice 

(1) The character of construction 
of a walk for the use of pedestrians 
is some notice to the users there¬ 
of as to the care required I'or their 
own safety.—City of Indianapolis v. 
Reynolds, 39 N.E.2d 788, 111 Ind. 
App. 601. 

(2) Pedestrian must be held to 
definite knowledge of long-standing 
smooth manhole cover located In al¬ 
ley which bisected sidewalk over 
which pedestrian frequently walked, 
as respects city's liability for In¬ 
juries to pedestrian who slipped on 
cover.—Linxwller v. City of Shreve¬ 
port, La. App., 161 So. SI. 

(3) A pedestrian who had been 
walking on a sidewalk to take a 
streetcar to work for a year was 
charged with knowledge of the rough 
and uneven condition of the side¬ 
walk which had existed for some 
time.—^Mayor and Council of City of 
Baltimore v. Groesfeld, 196 A. 654, 
178 Md. 197. 
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risk” is sometimes employed with respect to the 
use of a street with knowledge of its dangerous 
condition, but this is rightly applicable only to mas- 
tet and servant cases, and is the result of a con¬ 
tract of hiring,^^ the question in the class of cas¬ 
es here treated being one of contributory negligence 
solely.** 

Degree of ccsre required, A traveler with knowl¬ 
edge of a defect or obstruction in the street or side¬ 
walk is required to exercise ordinary care and pru¬ 
dence in proportion to the known danger and 
such knowledge will hold him to a higher degree of 
caution than if he were ignorant of the defect or 


obstruction,*^ although it does not require extraor¬ 
dinary care.*® As otherwise stated, he must use 
reasonable care to avoid known defects, which care 
must be increased in proportion to his knowledge 
of the risk.** 

A person is guilty of contributory negligence pre¬ 
cluding a recovery, notwithstanding defendant’s 
negligence where, knowing of the defect or obstruc¬ 
tion, he fails to exercise ordinary care in passing or 
avoiding it,*^ as where the known defect or ob¬ 
struction was of such a dangerous character that a 
prudent man, knowing of its existence, would not 
assume the hazard of encountering it, but the in- 


ai. Ind.—^Linton v. MaddoXi 180 N. 

E. 810, 76 Ind.App. 449. 

Assumption of risk: 

In ^neral see Master and Servant 
95 367-420. 

By municipal employee see supra 9 
756. 

20. Ind.—^Linton v. Maddox, supra. 

23. Ala.—Houston y. Town of Wa- 
verly, 142 So. 80. 225 Ala. 98. 
Conn.—Meallady v. City of New Lon¬ 
don. 164 A. 891. 116 Conn. 206— 
Blake v. City of Waterbury, 186 
A. 96, 106 Conn. 482. 

Ge.—^Heath v. Louisville & N. B. 

Co., 147 S.E. 703, 39 Oa.App. 6l9. 
Ill.—Roland V. City of Chicago, 66 
N.E.2d 484. 328 Ill.App. 320. 

Kan.—Blankenship v. Kansas City, 
135 P.2d 538, 166 Kan. 607—Tag¬ 
gart V. Kansas City. 134 P.2d 417, 
166 Kan. 478. 

Ky.—City of Olive Hill v. Counts. 162 
S.W.2d 14, 290 Ky. 688. 

La.—Bodenhelmer v. City of New 
Orleans, App.. 18 So.2d 224—Tus- 
peh V. Mike Mitchell & Sons, 122 
So. 277, 12 La.App. 397. 

Mo.—Corpus Juris dted la Newberry 
v. City of St. Louis, 70 S.W.2d 546. 
648, 335 Mo. 1—Goldman v. City 
of Columbia. App., 211 S.W.2d 541— 
Butler V. City of University City, 
App.. 167 S.W.2d 442—Neagle v. 
City of Edina, App., 53 S.W.2d 1077. 
N.J.—Nerney v. Stanley-Pablan Cor¬ 
poration, 160 A. 370. 106 N.J.Law 
317. 

Or.—Mathews v. City of La Grande. 

299 P. 099, 136 Or. 426. 

R.I.—Bricklo V. Quinn, 14 A.2d 817. 
65 R.I. 418. 

Tenn.—Jackson v. City of Nashville, 
68 S.W.2d 137, 17 Tenn.App. 413. 
Wash.—Smith v. City of Tacoma, 1 
P.2d 870, 168 Wash. 626. 76 A.L.R. 
1608. 

48 C.J, p 1084 note 85* 

Duty to look out 

A pedestrian who knows of danger 
from defect In sidewalk must look 
out for It. 

Gal.—^Dunn v. Wagner, 70 P.2d 498, 
22 Cal.App.2d 61. 


R.I.—Rlnfret v. Clegg. 198 A. 620, 58 
R.I. 478. 

24. Cal.—Owen v. City of Los An¬ 
geles. 187 P.2d 860, 82 Cal.App.3d 
933. 

La.—Bodenhelmer v. City of New 
Orleans. App., 18 So.2d 224. 

Neb.—^Pinches v. Village of Dickens. 
254 N.W. 877. 127 Neb. 239. 

Ohio.—Soma v. Village of Maple 
Heights. 169 N.E. 578. 26 Ohio App. 
408. 

Pa.—^Welland v. City of Scranton, 
Com.Pl.. 6 Monroe L.R. 78, 85 Mun. 
L.R. 85. 

43 C.J. p 1084 note 86. 

25. Wis.—^Koch V. Ashland, 60 N.W. 
990, 88 Wis. 608. 

43 C.J. p 1084 note 87. 

26. Mo.—^Roberts v. St Joseph, App., 
186 S.W. 1197—Knight v. Kansas 
City, 119 S.W. 990, 138 Mo.App. 163. 

Duty to go out of way 
A pedostrian*s duty is to go out 

of his way to avoid danger where It 

is apparent.—Graham v. Borough of 

Reynoldsville, 200 A. 681, 132 Pa. 

Super. 296. 

27. Ala.—City of Birmingham v. Mo- 
nette, 1 So.2d 1, 241 Ala. 109, 133 

,A.L.R. 1020—City of Decatur v. 
Gilliam, 133 So. 26, 222 Ala. 377. 

D.C.—^Altemus v. Talmndge, 58 F.3d 
874, 61 App.D.C. 148. certiorari de¬ 
nied 63 S.Ct. 16, 287 U.S. 614, 77 
L.Ed. 633. 

Fla.—City of Jacksonville v. Bell, 112 
So. 886, 93 Fla. 936, 53 A.L.R. 163. 

Ga.—^Pruitt V. Mayor and Aldermen 
of Savannah, 172 S.E. 116, 48 Ga. 
App. 146. 

Ill.—Vizcu'd V. Cummings. 48 N.E.2d 
432, S-IS llLApp. 645. 

Iowa.—^Mardis v. City of Indianola, 
294 N.W. 279, 229 Iowa 176—Hoff¬ 
man V. Sioux City. 290 N.W. 62, 
227 Iowa 1131—Wells v. City of 
Oskaloosa, 286 N.W. 322, 212 Iowa 
1095. 

Kan.—Taggart v. Kansas City, 184 
P.2d 417, 166 Kan. 478—^Fields v. 
City of Leavenworth, 68 P.2d 1066, 
144 Kan. 207—^Ade v. City of 
Wichita. 41 P.2d 734. 141 Kan. 497. 
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Ky.—City of Olive Hill v. Counts, 162 
S.W.2d 14, 290 Ky. 588—Krleger 
V. Louisville Water Co., 116 S.W. 
2d 286, 272 Ky. 746—Davis v. City 
of Williamsburg, 98 S.W.2d 881. 
266 Ky. 276. 

La.—^Delahoussaye v. City of New 
Iberia. App., 83 So.2d 76—Boden¬ 
helmer V. City of New Orleans. 
App., 18 So. 2d 224—Preto v. Craven 
& Lang. 128 So. 676, 14 La.App. 
180—^Barnes v. City of New Or¬ 
leans, 4 La.App. 603. 

Md.—Mayor and Council of City of 
Baltimore y. Grossfeld, 195 A. 564, 
173 Md. 197. 

Mass.—Conley v. Joslln, 168 N.E. 802. 
269 Mass. 378. 

Mich.—Cadagan v. Great Atlantic ft 
Pacific Tea Co., 298 N.W. 604, 298 
Mich. 207—Johnson v. City of Pon¬ 
tiac. 267 N W. 796, 276 Mich. 103. 
Minn.—Piscor v. Village of Hibbing, 
211 N.W. 962. 169 Minn. 478. 
Miss.—City of Hazlehurst v. Mat¬ 
thews, 176 So. 384, 180 Miss. 42. 
N.J.—Offringa v. Borough of West- 
wood, 41 A.2d 18, 132 N.J.Law 493. 
N.T.—^Hart v. Northern Union Gas 
Co., 233 N.Y.S. 1, 225 App.Dlv. 
821, affirmed 170 N.B. 148, 262 N.T. 
661—Grubman v. City of New 
York, 27 N.Y.S.2d 767. 

Ohio.—^Winkler v. City of Columbus, 
77 N.E.2d 461, 149 Ohio St 39— 
Davis V. Charles Shutrump ft Sons 
Co., 42 N.E.2d 663, 140 Ohio St. 
89—Smith v. City of Cuyahoga 
Falls, 63 N.E.2d 670, 73 Ohio App. 
22—Jones v. Carmichael Const Co., 
11 N.E 2d 199, 66 Ohio App. 422. 
Pa.—Grove v. Polar Water Co., 12 
A.2d 571, 338 Pa. 343—Jordan v. 
City of Pittsburgh, 3 A.2d 677, 
882 Pa. 230—^Roth v. Borough of 
Verona, 175 A. 689. 316 Pa. 279— 
Confer v. City of Harrisburg, Com. 
PL, 46 Dauph.Co. 814—^Welland v. 
City of Scranton, Com.Pl., 6 Mon¬ 
roe L.R. 73, 35 Mun.L.R. 85— 

Dooley v. Borough of Charleroi, 
Com.Pl., 18 Wash.Co. 101, affirmed 
196 A. 6, 328 Pa. 67. 

W.Va.—^Lowe v. Norfolk & W. Ry. 

Co., 196 S.E. 698, 119 W.Veu 647. 

43 CLJ. p 1084 note 89. 
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jured person voluntarily attempted to use or pass 
along the defect or obstruction.28 This does not 
mean, however, that he assumes the risk of injury 
from every known defect or danger ;29 and a re¬ 
covery is not barred where, notwithstanding such 
knowledge, the person injured exercised care and 
prudence in proportion to the danger, with a rea¬ 
sonable belief that he could avoid it,S® and there was 
no other reasonably safe or convenient way to use^i 
or the way was ordinarily used by travelers.^^ 

Right to assume safety. The usual right to as¬ 
sume that a street is in a safe condition for travel 
as discussed supra § 848, does not ordinarily exist 
when a traveler knows of a defect or obstruction,33 
or that construction or repair work is in progress,^* 
although it has been held that he has the right to 
assume that an obstruction of which he knows is 
not dangerous, unless he is warned to the contrary, 
or the danger is apparent on a casual inspection 
and in some cases,36 but not in all,37 he may right¬ 
fully act on the assumption that the municipality 
has, in the exercise of its duty, remedied the defect 
and obviated the danger. 

Use of street closed to traveL A person who is 
injured while attempting to use a street which is 
barricaded and closed to travel is guilty of contrib¬ 
utory negligence ;33 and this rule has been applied 


where the conditions of the street are open and ob¬ 
vious and are themselves sufficient to warn him that 
the street is closed to travel,39 even though the 
street was not closed to travel by a formal vote of 
the body having jurisdiction,^® or even if no bar¬ 
riers had been erected to caution the public from 
entering on the street.^i A traveler may be justi¬ 
fied, however, in thinking that a notice that a 
street is closed, placed on a barrier, is no broader 
than the barrier itself, and that only that part of 
the street which is actually shut off is intended to 

be closed.43 

b. Nature and Extent of Knowledge 

A traveler Is not precluded from recovery because he 
knew of the defect or obstruction where his knowledge was 
remote, Imperfect, or Insufficient to give a full apprecia¬ 
tion of the danger. 

A traveler is not precluded from recovery be¬ 
cause he knew of the defect or obstruction, where 
his knowledge was remote,43 or imperfect,^^ or in¬ 
sufficient to g^ve a full appreciation of the dan¬ 
ger,^® as where Ihe knew of the generally defective 
condition of the way, but had no knowledge of the 
particular defect which caused the injury.^® In 
other words, knowledge of the defect or obstruc¬ 
tion, without adequate knowledge of the danger in 
using the way, is insufficient to charge the traveler 


aa. Mich.—Cadagan v. Great Atlan¬ 
tic & Pacific Tea Co., 298 N.W. 504, 
298 Mich. 207. 

Ohio.—^Davls V. Charles Shutrump & 
Sons Co., 42 N.E.2d 663, 140 Ohio 
St 89. 

43 C.J. p 1085 note 90. 

Choice of ways see infra S 362. 

29. D.C.—Altemus y. Talmadge, 68 
F.8d 874, 61 App.D.C. 148, certiorari 
denied 63 S.Ct 16. 287 U.S. 614, 77 
L.Ed. 533. 

30. Iowa.—^Beach v. City of Des 
Moines, 26 N.W.2d 81, 238 Iowa 
312—Geagley v. City of Bedford, 
16 N.W.2d 252, 235 Iowa 665. 

43 C.J. p 1085 note 91. 

31. Ill.—Slrappelll v. City of Chi¬ 
cago. 14 N.E.2d 986, 296 Ill.App. 
469, reversed on other grounds 
20 N.R2d 43, 371 Ill. 72. 

43 C.J. p 1085 note 92. 

32. Ala.—^Montgomery v. WWffht, 72 
Ala. 411, 47 Am.Il. 422. 

33. Ill.—^Roland v. City of Chicago, 
66 N.E.2d 484, 328 Ill.App. 320. 

Kan.—Blankenship v. Kansas City, 
136 P.2d 638, 156 Kan. 607. 

lia.—Bodenhelmer v. City of New 
Orleans, App., 18 So.2d 224. 

Mo.—Kohmann v. City of Richmond 
Heights, App., 136 S.W.2d 878. 

48 C.J. p 1086 note 95. 

34. La.—Tuspeh v. Mike Mitchell & 
Sons, 126 So. 277, 12 La.App. 897. 


Mo.—^Rohmann v. City of Richmond 
Heights, App., 135 S.'W.2d 378. 

35. Kan.—Atchison v. Plunkett, 56 
P. 677, 8 Kan.App. 808. 

30. Ga—City Council of Augusta v. 
Brossell, 173 S.E. 440, 48 GaApp. 
603. 

48 C.J. p 1086 note 97. 

87. Va—^Lynchburg v. Wallace, 29 
S.E. 676, 95 Va. 640. 

43 C.J. p 1086 note 98. 

88. Pa—^Barth v. Klfnck, 63 A.3d 
841, 360 Pa 616—Braden v. City of 
Pittsburgh, 18 A.2d 99, 818, 148 Pa 
Super. 427. 

48 C.J. p 1086 note 99. 

39. Mass.—Cragg v. City of Boston, 
42 N.E.2d 254, 311 Maas. 547—Pratt 
V. City of Peabody, 188 N.H. 738, 
281 Maas. 437—Cody v. City of 
Boston, 154 N.E. 763, 258 Mass. 267 
—Compton V. Revere, 60 N.B. 931, 
179 Mass. 413. 

40. Mass.—Cragg v. City of Boston, 
42 N'.E.2d 254, 311 Mass. 547-Pratt 
V. City of Peabody, 183 N.B. 788, 
281 Mass. 437. 

41. Mass.—Cragg v. City of Boston, 
42 N.E.2d 254, 311 Mass. 547— 
Pratt V. City of Peabody, 183 N.E. 
738, 281 Moss. 437—Cody v. City 
of Boston, 154 K.E. 753, 268 Mass. 
267—Compton y. Revere, 60 N.B. 
931, 179 Maas. 413. 
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Necessity of barrier, guard, or light 
where condition of street Is Itself 
warning of danger gcncroily see 
supra S 838a 

49. Mass.—Stoliker v. Boston, 90 
N.E. 927, 204 Mass. 622. 

43 C.J. p 1086 note 1. 

43. Tex.—Ckirpns Juris quoted la 
Shuford V. City of Dallas, 190 S.W. 
2d 721, 723, 144 Tex. 342. 

43 C.J. p 1086 note 2. 

44. Tex.—Corpus Juris quoted la 
Shuford V. City of Dallas, 190 S.W. 
2d 721. 723, 144 Tox 342. 

43 C.J. p 1086 note 3. 

45. Qa—City Council of Augusta v. 
Brassell, 173 S.B. 440, 48 GaApp. 
603—City of Maeon v. Stovens, 166 
S E. 718. 42 GaApp. 419. 

N.H.--Palmer v. Bdgorly. 181 A. 126, 
87 N.H. 391, reheard 181 A. 419, 87 
N.H. 391. 

Ohio.—City of Lorain v. Grlillth, 198 
N.E. 732, 60 Ohio App. 505. 

Tex—Corpus Juris quoted la Shuford 
V. City of Dallas, 190 aw.2d 721, 
723, 144 Tex 342. 

43 C.jr. p 1086 note 4. 

46l N.H.—^Palmer v. Hdgerly, 181 A. 
126, 87 N.H. 301, reheard 181 A. 
419, 87 N.H. 891. 

Tex.—Ckurpus Juris quoted la Shu¬ 
ford V. City of Dallas, 190 S.W.2d 
721. 728. 144 Tex 342. 

48 C.J. p 1086 note 5. 
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with contributory negligence.*^ So, knowledge that 
a sidewalk is defective does not necessarily impute 
knowledge of a defect at a particular point and 
a pedestrian knowing of the tom-up condition of a 
street is not charged with knowledge of the con¬ 
dition of the sidewalk paralleling such street.*^ 

c. Temporary Inattention or Forgetfulness; 

Mistake 

Temporary Inattention to, or forgetfulness of, a known 
defect does not of Itself constitute contributory negli¬ 
gence If consistent, under the circumstances, with the 
exercise of due care, but It has been held that, In the ab¬ 
sence of something to distract the attention, mere forget¬ 
fulness without reasonable cause Is not a sufficient ex¬ 
cuse. 

The cases bearing on the subject of momentary 
forgetfulness of a danger are very numerous, and 
it has been said to be impossible to formulate a 
rule which will embrace all of these cases.60 It is 
generally held that temporary inattention to, or 
forgetfulness of, a known defect does not of itself 
constitute contributory negligence,if such forget¬ 
fulness is consistent, under the circumstances, with 
the exercise of ordinary care and that a person 
may have his attention momentarily diverted from 
known defects in the way and yet be in the exer¬ 
cise of due care and in some cases the fact that 
the traveler's attention was occupied by matters of 
a pressing nature, or that he had particular reason 
for hurrying, seems to have been considered as 
tending to excuse him.^* In other cases it has been 
held that one knowing of a defect is bound to look 
out therefor and, if there is nothing to distract his 
attention, mere forgetfulness, without reasonable 
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cause, is insufficient to excuse him.*^ So, the rule 
has been laid down that inattention or concentra¬ 
tion on some other thought is not sufficient unless 
stimulated by some exterior immediate circumstanc¬ 
es tending to distract the attention,and that a 
traveler has no right to have his mind so engrossed 
in his business and financial affairs,^^ or so occu¬ 
pied in conversing with a companion,^^ as to fail 
to remember a known obstruction or defect The 
doctrine of forgetfulness of a known danger has 
been said to have no application where plaintiff ad¬ 
mitted that he was fully mindful of the defective 
condition of the way before he started on it.^^ 

Mistake as to location of defect. The fact that 
a traveler was mistaken as to the location of a 
known defect does not necessarily prevent recov¬ 
ery.®® 

§ 851. — Duty to Observe and Avoid De¬ 
fect or Obstruction 

A person traveling on a public way Is regulrod rea¬ 
sonably to exercise his faculties to discover and avoid 
dangerous defects and obstructions, and failure to do so 
may, although It does not necessarily, constitute centrlbu- 
tory negligence. Failure to observe an obvious defect or 
obstruction may be excused where attention Is diverted 
for sufficient cause, and under such circumstances that 
the attention of an ordinarily prudent person might be 
so diverted. 

A person using or traveling on a street or pub¬ 
lic way is required reasonably to exercise his facul¬ 
ties to discover and avoid dangerous defects and 
obstructions, the care required being commensurate 
with the danger or appearances thereof and he 
is guilty of contributory negligence if by reason of 


4T. Iowa.—^Neeley v. Maple ton, 117 
N.W. 981, 139 Iowa 582. 

48 C.J. p 1086 note 6. 

48. N.D.—-Krause v. WUton, 168 N. 
W. 172, 40 N.D. 11. 

49. CaL—^Eldrldae ▼. Clark, etc., 
Constr. Co., 243 P. 48, 76 Cal.App. 
616. 

sa Tenn.—^Knoxville v. Cain. 169 S. 
W. 1084, 128 Tenn. 260, 48 L..R.A.. 
N.S., 628, Ann.Cas.l915B 762. 

Bl. Ky.—City of Louisville v. Verst, 
218 S.W.2d 617, 308 Ky. 46. 

43 C.J. p 1086 note 9. 

Travelinsr In nighttime see infra S 
854. 

62. Ala.—^Houston v. Town of Wav- 
erly, 142 So. 80, 225 Ala 98. 

Cal.—^Rosella v. Paxlnos, 294 P. 39, 
110 CaLApp. 299. 

48 C.J. p 1087 note 10. 

63. Iowa.—^Davla v. City of Du¬ 
buque, 230 N.W. 421, 209 Iowa 1824. 

Tenn.—Knoxville v. Cain, 169 S.W. 

, 1084, 128 Tenn. 260, 48 L.R.A.,N.S.. 
628, Ann,Cas.l916B 762—Jackson v. | 


City of Nashville, 68 &W.2d 187,17 
Tenn.App. 413. 

43 C.J. p 1086 note 9. 

64- Ky.—West Kentucky Tel. Co. v. 

Pharls, 78 S.W. 917, 25 E:y.L. 1838. 
43 C.J. p 1087 note 11. 

66. Ala—Corpus Jarls dted in 
City of Birmingham v. Monette, 1 
So.2d 1, 4, 241 Ala 109, 138 A.L.R. 
1020. 

La—^Bodenhelmer v. City of New Or¬ 
leans, App., 18 So.2d 224. 

48 C.J. p 1087 note 12. 
sa Ala—City of Birmingham v. 
Monette, 1 So.2d 1, 241 Ala 109, 
133 A.L.R. 1020. 

Oonoentration on getting to car 
Where pedestrian knew of defec¬ 
tive sidewalk, fact that she was in¬ 
tent on getting to her car was not 
sufficient Justification or excuse for 
her Inattention to the defective con¬ 
dition, since it was pedestrian's du¬ 
ty to use care to avoid a known dan¬ 
ger.—City of Birmingham v. Monette, 
1 So.2d 1, 241 Ala 109, 183 A.L.R. 
1020. 


57. Ala—^Racine Tire Co. v. Grady, 
88 So. 887, 206 Ala 428, 426. 

Mo.—Wheat v. St. Louis, 78 S.W. 

790, 179 Mo. 672, 64 L.RJL 292. 

43 C.J. p 1087 note 18. 

68. Iowa—^Bender v. Minden, 100 N. 
W. 852, 124 Iowa 686. 

S9k Cal.—Thomas v. City of Bay- 
shore, 96 P.2d 389, 86 Cal.App.2d 
<50. 

60. Iowa—^Rea v. Sioux City, 103 N. 
W. 949. 127 Iowa 616. 

43 C J. p 1087 note 16. 

Traveling In nighttime see InfTa I 
864. 

61. Ala—City of Birmingham v. 
Smith, 200 So. 880. 241 Ala 32. 

Cal.—Owen v. City of Los Angeles, 
187 P.2d 860, 82 Cal.App.2d 933— 
Scholz V. Hilbert, 86 P.2d 902, 30 
Cal.App.2d 228—^Dunn v. Wagner, 
70 P.2d 498, 22 CaLApp.2d 61. 

Conn.—^Martin v. Stamford Gas & 
Blectrlc Co., 172 A. 218, 118 Conn. 
319—^Blake v. City of Waterbury, 
186 A. 96, 106 Conn. 482. 
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his failure to exercise such care he fails to discov- j ble and obvious,®* or where the surrounding cir- 
er and avoid a defect or obstruction which is visi- | 


IlL—^Roland v. City of Chicago. 66 
N.E2d 484, 838 Ill.App. 320. 

Ind.—City of Gary v. Bontrager 
Const. Co.. 47 N.E.2d 182. 113 Ind. 
App. 151. 

Ky.—Cecil v. Oertel Co., 40 S.W.2d 
828, 239 Ky. 825. 

La.—^Douga V. Ancona Baking Co., 
App. 193 So. 271—^Ansley v. City 
of New Orleans. App., 168 So. 843— 
Linxwiler v. City of Shreveport. 
App.p 161 So. 81—Glatstein v. City 
of Shreveport. App., 149 So. 168— 
Moise V. New Orleans Public Serv¬ 
ice. 140 So. 605, 19 La.App. 703. 

Md.—^Mayor and Council of Hagers¬ 
town V. Hertzler, 175 A. 447. 167 
Md. 518. 

Mo.—^Bean v. City of Moberly. 169 S. 
W.2d 898. 860 Mo. 914—Newd:ger v. 
Kansas City, 114 SW.2d 1047, 342 
Mo. 252—Stith V. J. J. Newberry 
Co.. 79 S.W.2d 447, 336 Mo. 467— 
Sloan V. American Press. 37 S.W. 
2d 884, 327 Mo. 470—Little v. Kan¬ 
sas City. 107 S.W.2d 1005. 239 Mo. 
App. 1007—Butler v. City of Uni¬ 
versity City, App., 167 S.W.2d 442 
—Brooks V. City of Sta Genevieve. 
App.. 164 S.W.2d 164—Rohmann v. 
City of Richmond Heights. App., 
135 S.W>2d 378—Kirk v. Kansas 
City. App., 129 S.W.2d 1058—Bl- 
anchettl v. Luce, 2 S.W.2d 129, 222 
Mo.App. 282. 

Mont.—^Barry v. City of Butte, 142 
P2d 671, 116 Mont 224—Tiddy v. 
City of Butte, 66 P.2d 605, 104 
Mont 202. 

Neb.—corpus jrarls Quoted la Gaver 
V. City of Columbus, 4 N.W.2d 924, 
226. 141 Neb. 832. 

N.J.—^Nemey v. Stanley-Pablan Cor¬ 
poration. 160 A. 870, 106 N.J.Law 
817—Weckstein v. Delaware & C. 
R. Go.. 149 A. 901, 8 N.J.Mlsc. 200. 

N.a—Watkins v. City of Raleigh, 
200 S.J3. 424. 214 N.C. 644—Fergu¬ 
son V, City of Asheville, 197 S.E. 
146, 213 N.C. 569—Bums v. City of 
Charlotte, 185 S.B. 443, 210 N.C. 48. 

Ohio.—^Winkler v. City of Columbus, 
77 NB2d 461, 149 Ohio St 39— 
Highway Const. Co. v. Soma. 171 
N.H. 812, 122 Ohio St 268—McKay 
V. Ohio Fuel Gas Co., App.. 61 N. 
B.2d 909. 

Pa.—^Allshouse v. Borough of Wil- 
kinsburg. 22 A.2d 766, 343 Pa. 323 
—^Whlte V. City of Harrisburg, 20 
A.2d 751, 342 Pa. 656, certiorari 
denied 62 S.Ct 490, 316 U.S. 797. 86 
L.Ed. 1198—^Hardlman v. Pitts¬ 
burgh Rya. Co., 14 A.2d 72, 330 Pa. 
79—Boyd V. Kensington Water Co., 
175 A. 396, 316 Pa. 522—Mulford 
▼. Philadelphia Rapid Transit Co., 
166 A. 837. 310 Pa. 621—Tauber v. 
Borough of Wllkinsburg, 163 A. 
€75, 309 Pa. 831—Kanarkowskl v. 
Borough of North Braddock, 43 A. 
ad 881, 167 Pa.Super. 825—^Brady 


V. City of Philadelphia, 41 A.2d 366, 
156 Pa.Super. 607—Petruskl v. City 
of Duquesne, 33 A.Sid 436, 152 Pa. 
Super. 393—Carton v. City of Phil¬ 
adelphia, 22 A.2d 608, 146 Pa.Super. 
381—D'Annunzio v. Philadelphia 
Suburban Water Co., 18 A.2d 86, 148 
Pa.Super. 422—O'Brien v. Borough 
of Jeannette, 194 A. 314, 128 Pa- 
Super. 448—Burchfield v. Borough 
of Gonneaut Lake, 174 A. 668, 114 
Pa.Super. 114—Miller v. Rosen, 101 
Pa.Super. 268—^Hoover v. City of 
Harrisburg, Com.Pl., 47 Dauph.Co. 
826—^Phillips V. Upper Darby Tp., 
Com.Pl., 34 Del.Co. 172—Johnson v. 
Glenolden Borough, Com.Pl., 81 
DeLCo. 459. 

Tex.—City of Dallas v. Shuford, Civ. 
App., 186 S.W.2d 708, reversed on 
other grounds 190 S.W.2d 721, 144 
Tex. 842. 

Va.—Schlossberg v. Brugh. 187 S.EL 
487, 1*67 Va. 49—City of Staunton 
V. Kerr, 168 S.E. 326, 160 Va. 420. 

43 C.J. P 1087 note 17. 

Care required In general see supra 8 
848. 

Traveling in nighttime see Infra I 
864. 

Xhity to look while danger may be 
avoided 

Looking as an act of caution must | 
be done when and where plaintiff can j 
act safely with respect to an ob¬ 
served danger.—Prill v. City of Chi¬ 
cago, 46 N.E.2d 119, 317 llLApp. 202. 
Customer leaving store 
The rule permitting a lesser degree 
of care to customers in stores than 
that which must be exercised by pe¬ 
destrians on public footways to avoid 
obvious danger, being restricted to 
interior passageways and aisles of 
stores, was not applicable where 
patron leaving vestibule of restau¬ 
rant, without looking where he was 
stepping, tripped and fell into trap¬ 
door near entrance to vestibule, and 
close to front show window of res¬ 
taurant.—Walker v. Stem, 200 A. 
897, 132 Pa.Super. 848. 

62. Cal.—Scholz v. Hilbert, 85 P.2d 
902, 30 Cal.App.2d 228—^Dunn v. 
Wagner. 70 P.2d 498, 22 Cal.App.2d 
61. 

Conn.—^Martin v. Stamford Gas & 
Electric Co., 172 A. 218, 118 Conn. 
319. 

Ill.—Prill V. City of Chicago. 46 N. 
E.3d 119, 317 IlLApp. 202—^Fleming 
V. City of Rockford, 26 N.E.2d 128, 
303 IlLApp. 224. 

Ind.—City of Gary v- Bontrager 
Const. Co., 47 N.E.2d 182, 118 Ind. 
App. 151. 

Iowa.—^Abraham v. Sioux City, 260 
N.W. 461, 218 Iowa 1068—Selser v. 
Incorporated Town of Rcdfleld, 232 
N.W. 129, 211 Iowa 1035. 

La.—^Delahoussaye v. City of New 

202 


Iberia. App.. 33 So. 2d 75—^McGurk 
V. City of Shreveport, App., 2 So 2d 
687—^Ansley v. City of New Or¬ 
leans, App., 168 So. 848—Glatstein 

V. City of Shreveport, App., 149 So. 
158—Moise V. New Orleans Public 
Service. 140 So. 605, 19 La App. 
703—^Antoine v. Saxton Hardware 
Co., 121 So. 371, 10 La.App. 427. 

Mo—^Bean v. City of Moberly, 169 S. 

W. 2d 393, 350 Mo. 914—Sloan v. 
American Press, 37 S.W.2d 884. 327 
Mo. 470—Butler v. City of Uni¬ 
versity City, App., 167 S.W 2d 442. 

Neb.—^Hupfer v. City of North Platte, 
279 N.W. 168. 134 Neb. 586. 

N.C.—^Walker v. Town of Wilson, 21 
S.E2d 817, 222 N.C. 66—Watkins 
v. City of Raleigh, 200 S.E. 424, 214 
N.C. 644—Ferguson v. City of 
Asheville, 197 S.E. 146, 213 N.C 
669. 

Pa—Malloy ▼. Borough of Castle 
Shannon, 26 A.2d 722, 344 Pa. 469 
—Allshouse V. Borough of Wilkins- 
burg, 22 A.3d 75'6. 343 Pa. 323— 
White V. City of Harrisburg. 20 A. 
2d 761, 342 Pa. 65G, certiorari de¬ 
nied 62 S.Ct 490, 315 U.S. 797, 86 
L.Ed. 1198—Bllger v. Great Atlan¬ 
tic & Pacific Tea Co., 175 A. 496, 
816 Pa. 540—^Boyd v. Kensington 
Water Co., 175 A. 395, 316 Pa. 622— 
Mulford V. Philadelphia Rapid 
Transit Co., 165 A. 887. 310 Pa. 621 
—Malone v. Union Paving Co., 169 
A. 21, 306 Pa. Ill—Landis v. City 
of Philadelphia, 145 A. 124, 295 
Pa. 227—Rogers v. South Philadel- 
phU Nat Bank, 50 A.2d 697, 160 
Pa.Super. 164—Sherman v. City of 
Pittsburgh, 39 A.2d 166, 355 Pa. 
Super. 660—^Petruskl v. City of Du- 
Quesne, 83 A.2d 436, 152 Pa.Supcr. 
393—^D'Annunzio v. Philadelphia 
Suburban Water Co., 18 A.2d 86, 
143 Pa.Supcr. 422—Canfield v. City 
of Philadelphia, 4 A, 2d 605, 184 
Pa.Super. 690—Walker v. Stern, 200 
A. 897, 132 Pa.Super. 343—Morvine 
V. Borough of Mt Union, 90 Pa. 
Super. 29—^Hoover v. City of Har¬ 
risburg, Com.PL, 47 Dauph.Co. 326 
—Johnson v. Glenolden Borough, 
Com.Pl., 81 DeLCo, 469—Ilavranek 
V. City of Pittsburgh, Com.PL, 90 
Plttsb.Leg.J. 21, reversed on other 
grounds 26 A.2d 703, 344 PtL 375. 

R.I.—^Patalano v. Cray, 139 A. 471, 
49 R.I. 16. 

Tenn.—Batts v. City of Nashville, 123 
S.W.2d 1099, 22 Tenn.App. 418. 

Va.—City of South Norfolk v. Dali, 
47 S.E.2d 405, 187 Vo. 495—Schlosa- 
berg v. Brugh, 187 S.E. 487, 167 Va. 
49—City of Staunton v, Kerr, 168 
S.E. 326, 160 Va. 420- 

43 G.J. p 1087 note 18. 

Branches overhanging sidewalk 
A woman who collided with 

branches of trees while walking on 
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cumstances indicate danger,as where he fails to 
pay attention to signals of danger,®* or fails to no¬ 
tice such structures as the necessities of commerce 
or the convenient occupation of dwelling houses 
may require,®® where he recklessly drives over 
rough streets,®® or where he drives in one direc¬ 
tion while looking in another.®^ 

Failure to discover defects not necessarily neg¬ 
ligence. A traveler on a street is bound to exer¬ 
cise only such watchfulness as persons of ordinary 
prudence would observe,®® and he is not bound at 


his peril to discover eveiy defect or obstruction,®® 
although it may be an open one;70 and, hence, he 
is not necessarily negligent because he steps into an 
opening, excavation, or hole.^i 

In view of the principle discussed supra § 848 
that the traveler has a right to act on the assump¬ 
tion as to unknown and latent defects that the 
street is in a reasonably safe condition for travel, 
he is not bound to keep his eyes constantly on the 
pavement,^® nor is he bound to keep his eyes 


Bidewalk, resulting In Injury to her 
eye when her glasses were broken 
and glass particles entered eye, was 
barred by contributory negligence 
from recovering from city, where 
woman’s vision, with glasses, was 
normal, and mere glance ahead would 
have disclosed presence of branches. 
—Gaver v. City of Columbus, 4 N. 
W.2d S34. 141 Veb. 832. 

Sola covered by newspaper 
Where defective condition of side¬ 
walk or street was readily observ¬ 
able, except for hole covered by a 
newspaper, conduct of pedestrian in 
stepping into hole covered by the 
newspaper was contributory negli¬ 
gence which barred recovery against 
city and property owner for injuries 
sustained.—Lteson v. City of Pitts¬ 
burgh. 44 A.2d 577, 353 Pa. 207— 
Petrllli V. City of Pittsburgh, 48 A. 
2d 708, 159 Pa.Super. 480. 

63. III.—Prill V. City of Chicago. 46 
N.E.2d 119, 317 Ill.App. 202. 

Kan .—^Taggart ▼. Kansas City, 134 
P.2d 417, 166 Kan. 478. 

Neb.—iSoxpns Juxis quoted la Gaver 

V. City of Columbus, 4 N.W.2d 924, 
926, 141 Neb. 832. 

N.J.—^Nemey v. Stanley-Fabian Cor¬ 
poration, 150 A. 870, 106 N.J.Liaw 
317. 

43 C.J. p 1088 note 19. 

64k Neb.—Corpus Juris quoted la 
Gaver v. City of Columbus, 4 N. 

W. 2d 924, 926, 141 Neb. 832. 

43 C.J. p 1088 note 20. 

Bed flog 

Red flag displayed on obstruction 
to traffic on city sidewalk is as slg- 
niflcant a warning of danger as red 
light at railroad crossing, and same 
duty to observe and heed it rests on 
pedestrian as on one approaching 
such a crossing.—^Martin v. Stamford 
Gas & Electric Co., 172 A. 218, 118 
Conn. 319. 

65. Neb.—Corpus juris quoted la 
Gaver v. City of Columbus, 4 N.W. 
2d 924, 926, 141 Neb. 882. 

N.C.—^Russell V. Monroe, 21 S.E. 650, 
116 N.C. 720, 47 Am.S.R. 823. 

66. Neb.—Corpus JUxls quoted la 
Gaver v. City of Columbus, 4 N.W. 
2d 924, 926, 141 Neb. 888. 

43 CUT. p 1088 note 28. 


67. Neb.—Corpus JUrls quoted la 
Gaver v. City of Columbus, 4 N.W. 
2d 924, 926. 141 Neb. 832. 

43 CJ. p 1089 note 28. 

68. Conn.—^Lawson v. City of Waters 
bury. 161 A. 667, 115 Conn. 716. 

Idaho.—^Borland v. City of Halley, 
101 P.2d 17, 61 Idaho 388. 

Ky.—^Louisville & N. R. Co. v. Had- 
ler’s Adm’r, 104 S.W.2d 106, 269 
Ky. 115. 

La—Miller v. City of New Orleans. 
App., 152 So. 141. 

Mo.—^Newdiger v. Kansas City, 114 
S.W.2d 1047. 842 Mo. 252—Little v. 
Kansas City, 197 S.W.2d 1005, 239 
Mo.App. 1007—^Barnes v. Kansas 
City. App., 63 S.W.2d 164—Neagle 
V. City of Edina, App., 63 S.W.2d 
1077. 

Ohio.—^McKay v. Ohio Fuel Gas Co., 
App., 61 N.E.2d 909. 

Pa-^tewart v. City of Pittsburgh, 
43 A.2d 893, 167 Pa Super. 347— 
Carton v. City of Philadelphia, 22 
A.2d 60S, 146 PaSuper. 381—^Em- 
mey v. Stanley Co. of America, 10 
A.2d 796, 139 PaSuper. 69—^Heinz 
V. City of Pittsburgh. 10 A.2d 100, 
137 PaSuper. 603—^Bnnkos v. City 
of McKeesport, 7 A.2d 616, 136 Pa 
Super. 626—O’Brien v. Borough of 
Jecuinette, 194 A. 814, 128 PaSuper. 
443—Burchfield v. Borough of Con- 
neaut Lake, 174 A. 668, 114 PaSu¬ 
per. 114. 

69. Iowa—^Howard v. City of Wa¬ 
terloo, 221 N.W. 812, 206 lowa 1109. 

La—^Miller v. City of New Orleans, 
App., 162 So. 141. 

Or.—Corpus Jtizls quoted In Krause 
V. Southern Pac. Co., 296 P. 966, 
969, 136 Or. 310. 

43 C.J. p 1089 notes 24, 26. 

70. La—^Bordenave v. Silverman, 
App., 2 So.2d 747. 

Or.—Corpus JUxls quoted in Krause 
V. Southern Paa Co., 296 P. 966, 
969, 136 Or. 310. 

43 CJ. p 1089 note 26. 

71. La—^Rodriguez v. City of Sulph¬ 
ur, App., 28 So.2d 771—^Parker v. 
City of New Orleans, App.. 1 So.2d 
123—^Holbrook v. City of Monroe, 
App., 157 So. 666. 

Mo.—^Newdiger v. Kansas City, 114 
S.W.2d 1047, 342 Mo. 252. I 

Pa—Thompson v. City of Philadel- j 
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phia. 196 A. 174. 129 Pa.Super. 174 
—Clifford V. City of Philadelphia 
159 A. 232, 104 PaSuper. 838. 

43 CJ. p 1089 note 27. 

Shinken water-meter box 

(1) Occupant of automobila who 
stepped into defective sunken water- 
meter box in parkway between curb 
and sidewalk when she alighted from 
automobile, was not contributorlly 
negligent, as respects her right to 
recover from city for injuries, where 
cover on box was in place and there 
were no circumstances to warn occu¬ 
pant of unsafe condition of box.— 
Christy v. City of Alhambra 50 P.2d 
464, 9 Cal.App.2d 499. 

(2) Pedestrian using sidewalk who 
could observe defective condition of 
meter box set therein, but who 
stepped on box without looking, was 
not guilty of contributory negligence 
barring recovery for injury, in ab¬ 
sence of showing that in observing 
condition of box pedestrian would 
necessarily have had full apprecia¬ 
tion of danger and risk incident to 
stepping on top of box.—City of 
Rome V. Gordoa 186 S.E. 489. 53 Ga 
App. 536. 

72. Ala.—City of Decatur v. Gilliam, 
133 So. 26, 222 Ala. 877. 

Cal.—Scholz V. Hilbert, 85 P.2d 902, 
30 Cal.App 2d 228. 

Conn.—^Lawson v. City of Water- 
bury, 161 A. 667, 115 Conn. 716. 
Idaho.—Borland v. City of Halley, 
101 P.2d 17, 61 Idaho 833. 

IIL—^Kaznowski v. City of La Salle, 
48 N.E.2d 852, 816 Ill.App. 115— 
Baker v. Granite City, 87 N.E.2d 
372, 311 IlLApp. 586-Puck v. City 
of Chicago, 281 IlLApp. 6—Graham 
V. City of Chicago, 260 Ill.App. 690. 
affirmed 178 N.E. 911, 846 Ill. 638. 
Ind.—Town of Argos v. Harley, 49 
N.E2d 652. 114 Ind.App. 290. 

Kan.—Taggart v. Kansas City, 184 
P.2d 417, 156 Kan. 478. 

Ky.—^Bryant v. City of Louisville, 
208 S.W.2d 806, 306 Ky. 414. 

La.—^Howard v. Great American In¬ 
demnity Co., App., 86 So.2d 881, 
amended, rehearing denied 87 So.2d 
4'63—^Rodriguez v. City of Sulphur, 
App., 28 So.2d 771—^McGurk v. City 
of Shreveport, App., 2 So.8d 687— 
Douga V. Ancona BaJdng Co. Appi„ 
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directly ahead, ^3 or bound to watch every step 
he takes,or, in the absence of knowledge or 
notice of facts indicating danger, to keep a special 
lookout for defects or obstructions,or to make 
an active or critical search for hidden defects 
nor is one driving on a highway compelled to look 
far ahead for defects which should not exist^^ 

So, a traveler is not guilty of contributory neg¬ 
ligence if, while acting on the assumption that the 
way is in a reasonably safe condition, he fails to 


discover and avoid a defect or obstruction which is 
not so obvious that a person in the exercise of or¬ 
dinary care should have seen it,^® or where the sur¬ 
rounding circumstances are such that he had no rea¬ 
son to apprehend danger, 7® even though he had pre¬ 
viously known of the defect.®® 

Attention diverted and excuses there for, A trav¬ 
eler's failure to observe an obvious defect or ob¬ 
struction may be excused where his attention is di¬ 
verted for sufficient cause,®^ and under such cir- 


193 Bo. 271—Ansley v. City of New 
Orle&ns. App.. 168 So 343—Clack v. 
Liigrgrett Druff Co-t App., 164 So. 482 
'—Holbrook v. City of Monroe, App.. 
157 So. 666—^M^ler v. City of New 
Orleans. App., 152 So. 141—^Molse v. 
New Orleans Public Service. 140 
So. 605. 19 La.App. 703. 

Mo.—Clader v. City of Neosho, App., 
198 S.W.2d 523—Little v. Kansas 
City. 197 S.W.Sd 1006. 239 Mo.App. 
1007—^Butler v. City of University 
City, App.. 167 S.W.2d 442—Neagle 
V. City of Edina, App., 63 S.W.2d 
1077—^Merritt v. Kansas City, App., 
46 S.W.2d 275. 

Pa.—Brady v. City of Philadelphia. 
41 A.2d 356, 166 PaSuper. 607— 
Petruski v. City of Duquesne. 33 A. 
•2d 436, 152 Pa.Saper. 393—Carton 
v. City of Philadelphia, 22 A.2d 603, 
146 PaSuper. 381—Canfield v. City 
of Philadelphia, 4 A.2a 606. 134 Pa 
Super. €90—^Miller v. Rosen, 101 
Pa.Super. 268—^Koch v. Borough of 
'White Haven, Com.Pl., 40 Luz.Leg. 
Reg. 219, reversed on other grounds 
63 A.2d 1, 860 Pa 627. 

R. I.—Seamans v. Fitzpatrick, 6 A.2d 
742, 63 R.L 37-Fontaine v. Fol- 
lett 1€5 A. 368, 51 R.1. 413. 

S. D.—Hermandson v. City of Can¬ 
ton. 244 N.W. 626. 60 S.D. 367. 

Tenn.—^Batts v. City of Nashville. 
123 S.W.2d 1099, 22 Tenn.App. 418 
—City of Maryville v. McConkey, 
90 S.W.2d 961, 19 Tenn.App. 620— 
Rose v. Abeel Bros., 4 TenaApp. 
431. 

Utah.—Clawson ▼. Walgreen Drug 
Co., 162 P.2d 769. 108 Utah 677. 

"Va—^Tyler v. City of Richmond. 191 
S.E. 626. 168 Va 808. 

43 C.J. p 1089 note 30. 

73. Cal.—Osrowltz v. Market Inv. 
Co., 104 P.2d 681, 40 Cal.App.2d 179. 

Lia—White v. City of Alexandria 
App., 36 Sa2d 810—^Lewis v. Amer¬ 
ican Brewing Go., App., 32 So.2d 
109—^Bordenave v. Silverman, App., 
2 So.2d 747—^Holbrook v. City of 
Monroe, App., 167 So. 566—Miller 
V. City of New Orleans. App., 152 
So. 141. 

Mo.—^Newdiger v. Kansas City, 114 
S.W.2d 1047, 342 Mo. 262. 

74. Ind.—Town of Argos v. Harley, 
49 N.B.2d 662, 114 IndJlpp. 290. 

La—^Howard v. Great American in¬ 
demnity Co., App., 86 So.2d 881. 


amended, rehearing denied 87 So.2d 
463—^Rodriguez v. City of Sulphur, 
App.. 28 So.2d 771. 

Mo.—Newdlger v. Kansas City, 114 S. 
W.2d 1047, 342 Mo. 252—^Ryan v. 
EAnsas City, 134 S.W. 666, 986, 232 
Mo. 471—Kirk v. Kansas City. 
App., 129 S.W.2d 1058—^Lovlns v. 
City of St Louis, App., 90 S.W.2d 
430. 

7S. Ala—City of Birmingham ▼. 
'White, 6 So.2d 464, 242 Ala 211— 
City of Birmingham v. Smith, 200 
So. 880. 241 Ala 32. 

Ark.—Standard Oil Co. of Louisiana 

V. Hodges. 103 S.W.2d 927. 193 Ark. 
899. 

La—Miller v. City of New Orleans, 
App.. 152 So. 141. 

Mo—Shouse v. Dublnsky, App., 38 S. 

W. 2d 630. 

Neb.—Hupfer v- City of North Platte. 

279 N.W. 168, 134 Neb. 686. 

N.J.—Christine v. Mutual Grocery 
Co., 194 A. 625, 119 N.J.Law 149. 
Tex.—Oozpns Jnris quoted in Sitas v. 
City of San Angelo, Civ.App., 177 
S.W.2d 86. 94, affirmed 188 S.W.2d 
417, 148 Tex. 164. 

Va—Schlossberg v. Brugh, 187 S.E. 
487, 167 Va 49—City of Radford v. 
Calhoun, 181 S.E. 345, 165 Va 24, 
100 A.L.R. 1378. 

43 C.J. p 1078 note 82. p 1079 notes 
83, 84. 

78L Ind.—Town of Argos ▼. Harley, 
49 N.B.2d 552, 114 Ind.App. 290. 
Ky.—^Weppner v. City of Louisville, 
107 S.W.2d 1057, 269 Ky, 628. 

La—^Rodriguez v. City of Sulphur, 
App., 28 So.2d 771—^Douga v. Anco¬ 
na Baking Co., App., 108 So. 271— 
Glatsteln v. City of Shreveport, 
App., 149 So. 158—^Moise v. New 
Orleans Public Servlca 140 So. 606, 
19 LaApp. 703. 

Mo.—Kirk V. Kansas City, App., 128 
S.W.2d 1128—^Barnes v. Kansas 
City, App., >68 S.W.2d 164—Merritt 
V. Kansas City, App., 46 S.W.2d 276 
—Hianchetti v. Luce, 2 S.W.2d 129, 
223 Mo.App. 282. 

Mont—^Barry v. City of Butte, 142 
P.2d 671, 116 Mont 224—Tlddy v. 
City of Butte, 66 P.2d 605, 104 
Mont 202. 

N.J.—^Nemey v, Stanley-Fablon Cor¬ 
poration, 160 A. 870, 106 N.J.Law 
317. 


N.C.—Bell V. City of Raleigh. 193 S. 
R 712, 212 N.a 518. 

Ohio.—McKay v. Ohio Fuel Gas Go., 
App.. 51 N.R2d 909. 

S.D.—^Usletten v. City of Brookings, 
240 N.W. 851. 69 S D. 477. 

43 C.J. p 1089 note 31. 

77. Mass.—Thompson v. Bridgewa¬ 
ter, 7 Pick. 188. 

43 CJ. p 1089 note 82. 

78. Ala—City of Birmingham v. 
Coe, 20 So.2d 110, 31 AlaApp. 638, 
certiorari denied 20 So.2d 113, 246 
Ala 231. 

Ga.—City of Macon v. Stevens, 156 
S.E. 718, 42 Ga.App. 419. 

Ky.—LouisviUe & N. R. Co. v. Had- 
ler's Adm'r, 106 S.W.2d 106, 269 
Ky. 116. 

La—Cole v. Central Contracting Ca. 
6 LaApp. 513. 

Md.—^Mayor and Council of City of 
Baltimore v. Grossfeld, 196 A. 664, 
173 Md. 197. 

Pa.—Campbell v. City of Pittsburgh, 
88 A.2d 544, 165 PaSuper. 439— 
Boliver v. City of Philadelphia, 9 A. 
2d 193, 137 PaSuper. 437. 

43 C.J. p 1089 note 33. 

Contributory negligence required to 
be proximate cause of injury to 
prevent recovery see supra 9 847. 

78- Md.—^Mayor and Council of City 
of Baltimore v. Grossfeld, 195 A. 
654, 173 Md. 197. 

Tenn.—Batts v. City of Nashville, 
123 S.W.2d 1009. 22 Tenn.App. 418 
—City of Maryville y. McConkey, 
00 S.W.2d 051, 19 Tenn.App. 520. 

43 C.J. p 1090 note 34. 

Sa Wls.—Crltes v. Now Richmond, 
73 N.W. 322, 98 Wls. 66. 

43 C.J. p 1090 note 36. 

Knowledge of defect or danger gen¬ 
erally see supra 9 860. 

81. Ky.—Cecil v. Oortcl Co., 40 S.W. 
2d 328, 239 Ky. 825—City of Provi¬ 
dence V. Hunter. 21 S.W.2d 136. 231 
Ky. 72. 

La—Cole v. Central Contracting Co.. 
6 La.App. 613. 

Mo.—Sloan v. American Press, 37 S. 
W.2d 884, 327 Mo. 470-Cladcr v. 
City of Neosho, App., 198 S.W.2d 
523—Butler v. City of University 
City, App., 167 S.W.2d 442. 

Or.—^Knight v. City of Iia Grande, 
271 P. 41, 127 Or. 76, 61 iLL.R. 266. 

43 C.J. p 1090 note 36. 
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cumstances that the attention of an ordinarily pru¬ 
dent person might be so diverted.82 So, a driver 
who, because of care required to manage his horses 
and avoid other vehicles, is unable to give entire 
attention to the roadbed is not negligent in failing 
to see defects obvious to a pedestrian.88 In some 
jurisdictions it has been held that the attention of 
the traveler must be diverted by some cause outside 
of himself, and that, where it is self-induced, his 
failure to observe a defect will not be excused.®^ 
In other jurisdictions no such distinction is made.^^ 
It has been held that there is contributory negli¬ 
gence on the part of a traveler whose attention is 
diverted from an obvious defect because he is talk¬ 
ing and joking with a companion*® or who is go¬ 
ing along altogether inattentive with nothing to oc¬ 
cupy him but his own reflections or the fact that 
he believes he sees a friend across the street.®? On 
the other hand, it has been held that mere abstrac¬ 
tion or lack of attention does not necessarily show 
negligence,®® and that a pedestrian stepping into 
an opening in the sidewalk while talking with a 
companion,®® or reading from a memorandum in 
his hand,®® is not negligent as a matter of law. 


§ 852. -Choice of Ways 

The general rule, subject to some limitations and 
qualifications, is that, where a person voluntarily electa 
to travel along a route which he knows to be unsafe, with 
knowledge of another safe and convenient way, he is guil¬ 
ty of contributory negligence precluding a recovery for 
Injuries sustained while traveling thereon. 

Where a person voluntarily elects to travel along 
a route which he knows to be unsafe or obviously 
dangerous, with knowledge of another safe and con¬ 
venient way, he thereby assumes the risk of the 
chosen way, and, if he is injured while traveling 
thereon, he is guilty of contributory negligence pre¬ 
cluding a recovery,®! as where, knowing of the dan¬ 
gerous condition of a sidewalk, he elects to walk 
thereon when he could have avoided the accident by 
taking the opposite side of the street which was 
safe,®® or by walking in the roadway,®® or by walk¬ 
ing to one side of the obstruction or defect.®® This 
consideration of the facility of avoiding the defect 
has been quite frequently applied in the case of icy 
places on sidewalks, to cross which, when they could 
readily be avoided, has been decided to be negli¬ 
gence.®® 

Limitation or qualification of nde. The above 
rule does not apply where the injured person had no 
knowledge of a safer route.®® Moreover, the rule 


88. Cal.—^Du Val v. Boos Bros. Cafe¬ 
teria Co., 187 P. 767, 46 Cal.APp. 
377. 

Tex —Schawe v. Leyendecker, Civ. 
App., 269 S.W. 864. 

83. Pa.—McClay v. Philadelphia, 78 
A. 188. 224 Pa. 174. 

84. Idaho.—Cozpns JtDuiji cited in 
Call V. City of Burley, 62 P.2d 101, 
105, 57 Idaho 68. 

Iowa.—Selser v. Incorporated Town 
of llcdfleld, 232 N.W. 12$. 211 Iowa 
1036. 

43 C.J. p 1090 note 89. 

85. Ky. —^Merchants' Ice, etc., Co. ▼. 
Bargholt, 110 S.W. 864, 129 Ky. 60, 
33 Ky.Ii. 488, 16 Ann.Ca8. 965. 

86. Iowa.—Seiser v. Incorporated 
Town of Redaold. 232 N.W. 129, 211 
Iowa 1036. 

N.D.—Jackson v. Jamestown, 167 N. 
W. 476. 88 N.D. 696. 

87. Mo.—Sloan v. American Press, 
37 S.W.2d 884, 827 Mo. 470. 

881. U.S.—City of San DiegTo v. Per¬ 
ry, C.C.A.Cal., 124 r.2d 629. 

Cal.—Perkins v. Sunset Telephone, 
etc.. Co., 103 P. 190, 165 Cal. 712. 

Momentary forgetfulness of known 
defects see supra 5 860 c. 

89. Mo.—Kelley v. Kansas City, 188 
S.W. 670, 163 Mo.App. 484. 

Pa.—Greene v. Philadelphia, 124 A. 
184, 279 Pa. 889. | 

90. Cal.—^Van Praag v. Gale, 40 P. j 

656, 107 Cal. 488. I 


91. Ala.—Corpus Juris cited In 
City of Birmingham v. White, 6 So. 
2d 464. 466. 242 Ala. 211. 

Iowa—Corpus Juris dnoted In Llnd- 
loff V. Duecker, 261 N.W. 698, 702, 
217 Iowa 326. 

Lio.—^Kuntz V. City of New Orleans, 
App., 10 So.2d 658—Cato v. City of 
New Orleans, App., 4 So.2d 460— 
Aucoln V. City of Baton Rouge, 
App., 171 So. 412—^Hebert v. City of 
New Orleans, App., 163 So. 425— 
Moise V. New Orleans Public Serv¬ 
ice. 140 So. 605, 19 Lia.App. 708— 
Le Carpentler v. New Orleans Pub¬ 
lic Service, 126 So. 248, 18 Lia.App. 
118. 

N.T.—^Hart v. Northern Union Gas 
Co., 283 N.T.S. 1, 226 App.Div. 321, 
affirmed 170 N.B. 143. 252 N.T. 561. 

N.C.—^Klassette v. Liggett Drug Co., 
42 S.E.2d 411, 227 N.C. 368—Walk¬ 
er V. Town of Wilson, 21 S.E.2d 
817, 222 N.C. 66—^Bums v. City of 
Charlotte. 186 S.E. 443, 210 N.C. 
48. 

Pa.—Smith V. City of Pittsburgh, 12 
A2d 788, 888 Pa. 218—^Boyd v. Ken¬ 
sington Water Co., 176 A. 895, 816 
Pa. 622—^Kaczynskl v. City of 
Pittsburgh, 163 A. 518, 309 Pa. 211 
—Canfield v. City of Philadelphia, 
4 A2d 606, 184 Pa.Super. 690— 
Graham v. Borough of Reynolds- 
ville, 200 A. 681, 132 Pa.Super. 296 
—^Buchanan v. Grove City Borough, 
86 Pa.Super. 178—Bradley v. Tea- 
don Borough, Com.PL, 81 Del.Co. I 
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142—^Tost V. Shamokm Borough, 
Com.PL. 13 Northumb Leg.J. 878. 
Tex.—City of Austin v. Brunet, Civ. 

App., 27 8 W.2d 684. error refused. 
Wyo.—^Town of Cody v. Soth, 262 P. 

1021, 36 Wyo. 66. 

43 C.J. p 1091 note 46. 

Pedestrian leaving sidewalk or cross¬ 
walk see infra S 868. 

■vldentiaxy fact, strongly tending to 
prove negligence 

m.—Orear v. Jacksonville Ry. & 
Light Co.. 217 IlLApp. 663. 

92. La.—^Pepper v. Southern Bell 
Telephone & Telegraph Co., 137 So. 
610, 18 La.App. 267. 

Pa.—Smith V. City of Pittsburgh, 12 
A2d 788. 838 Pa. 216—Canfield v. 
City of Philadelphia, 4 A.2d 605, 
134 Pa.Super. 590—^Knox v. Hunt 
Com.Pl.. 93 Pltt8b.Leg.J. 179. 

48 C.J. p 1091 note 47. 

93. Pa.—Canfield v. City of Phila¬ 
delphia, 4 A2d 606, 134 Pa.Super. 
690. 

43 C.J. P 1091 note 48. 

9A La.—Pepper v. Southern Bell 
Telephone & Telegraph Co., 137 
So. 610, 18 La.App. 267. 

48 C.J. p 1091 note 49. 

95. La.—Pepper v. Southern Bell 
Telephone & Telegraph Co., supra. 

Pa.—^Walters v. City of Scranton, 
Com.Pl., 44 Lack.Jur. 101. 

48 C.J. p 1091 note 60. 

96. La.—^Lemoine v. Alexandria, 92 
So. 68,161 La. 662. 
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applies only where the danger is so great and ap¬ 
parent that an ordinarily prudent person would re¬ 
gard it as dangerous and avoid it,^^ or« as has been 
held, where unusual conditions exist and the 
mere fact that the way he used was defective or 
obstructed, and that there was another and safer 
way which he might have taken, does not per se es¬ 
tablish contributory negligence, if he exercised or¬ 
dinary care, in accordance with the conditions ex¬ 
isting at that place.^^ It is not negligence for a 
person to deviate from his usual route of travel 
nor is it negligence to use a way known to be mere¬ 
ly defective, but believed to be safe with ordinary 
caution,2 or to take the less safe way if in the ex¬ 
ercise of ordinary care the traveler could take either 
way.* 

In considering whether or not plaintiff exercised 
proper care in taking the route he did, the fact that 
such route was generally used by the public,^ or 
that the alternative route was also dangerous,* or 
was long and difficult,* should be taken into consid¬ 
eration. In some cases it has been said that, where 
the danger is serious and imminent, it might be the 
traveler’s duty to avoid it at any inconvenience 
but that, if the danger is trifling and the inconven¬ 
ience of taking another way is so great that an or¬ 
dinarily prudent man would not subject himself to 


it, failure to do so is not negligence.* It has been 
held that the fact that the dangerous way was not 
closed warrants travelers in using it, and excuses 
apparent negligence.* 

Want of knowledge of danger. The fact that the 
person injured chose the dangerous way does not 
constitute contributory negligence if he had no 
knowledge of the danger and the fact that he 
should have known of the danger does not impose 
on him the duty of selecting another path.^^ 

§ 853. -Leaving Street or Traveled Part 

a. In general 

b. Pedestrian leaving sidewalk or trav¬ 

eled part thereof 

a. In General 

A traveler who leaves the traveled portion of a street 
must exercise ordinary care and prudence, and may be 
guilty of contributory negligence If he leaves the traveled 
way or the street without reasonable cause and In so 
doing Is Injured. 

Although there is no rule of law requiring a trav¬ 
eler at his peril to keep in the usually traveled por¬ 
tion of a public way,i* and the mere fact that a per¬ 
son is off the traveled portion of a street at the time 
he is injured does not constitute contributory neg¬ 
ligence as a matter of law,^* he must nevertheless 


N.T.—weight v. Saunders. 65 Barb. 
214. affirmed 3 Keyes 823, 1 

Transcr.A. 263, 86 How.Pr. 136. 

48 aj. p 1091 note 61. 

fl7. Iowa.—Ahem v. City of Dea 
Moines. 12 N.W.2d 296, 284 Iowa 
118—^Tillotson V. City of Daven¬ 
port. 4 N.W.2d 365, 232 Iowa 44— 
Smith V. City of Hamburg, 237 N. 
W. 330, 212 Iowa 1032. 

MasSd—^Barton v. City of Boston. 

17 N.B.2d 696, 801 Mass. 492. 

Mo.—^Harding v. City of St. Joseph, 
7 S.W.2d 707, 222 MoApp. 749. 
Or.—^Large v. City of St. Helens, 14 
P.2d 628. 140 Or. 664. 

Pa.—Graham v. Borough of Reyn- 
oldavllle, 200 A. 681. 3 22 Pa.Super. 
296—Wright v. Borough of Bello- 
fonte. 95 Pa Super. 196. 

W.Va.—Taylor v. City of Huntington. 

30 S.E.2d 14, 126 W.Va. 732. 

43 C.J. p 1091 note 52. 

Water covering ways 

Plaintiff suing city for damages re¬ 
sulting from defect In sidewalk was 
not bound to take different way on 
observing water covering sidewalk 
and street.—Slack v. City of Boston, 
176 N.S:. 604, 275 Mass. 187. 

S6. Wash.—Stock v. Tacoma, 101 P. 

880, 53 Wash. 226. 229. 

43 C.J. p 109*2 note 63. 

99. Conn.—^Meallady v. City of New 
London, 164 A. 391, 116 Conn. 206 


—^Blake v. City of Waterbary, 136 
A. 95. 106 Conn. 482. 

Ill.—^Hubbard v. City of Wood River, 
244 IlLApp. 414. 

Iowa—Tollackson v. City of Eagle 
Grove, 213 N.W. 222. 208 Iowa 606. 

Pa—Graham v. Borough of Reyn- 
oldsville, 200 A. 681, 382 PaSuper. 
296—Osborne v. Lanadowne Bor¬ 
ough, Com.Pl., 28 Del.Co. 286. 

48 C.J. p 1092 note 54. 

1. Mo.—Chance v. St. Joseph, 190 S. 
W. 24, 196 Mo,App. X. 

43 C. J. p 1092 note 66. 

S. Conn.—Blake v. City of Water- 
bury, 136 A. 95, 105 Conn. 482. 

Iowa—^Taylor v- City of Sibley, 
N.W.2d 251, 238 Iowa lOlO—Tol- 
lackson v. City of Eagle Grove, 213 
N.W. 223, 203 Iowa 696. 

la.—^Hebert v. City of New Orleans, 
App., 163 So. 426. 

43 C.J. p 1092 note 56. 

S. Ala—City of Birmingham v. 
White, 6 So.2d 464, 242 Ala 211. 

4. Iowa—^Taylor v. City of Sibley, 
29 N.W.2d 251, 238 Iowa 1010. 

W.Va—Taylor v. City of Huntington, 
80 S.E.2d 14, 126 W.Va 732. 

43 O.J. p 1092 note 67. 

5, Colo.—Oorpus Jnrls cited la City 
and County of Denver v. Hudson, 
12 P.2d 344, 345, 91 Colo. 87. j 

Pa—Kanarkowakl v. Borough ofj 
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North Braddock, 43 A.2d 881, 157 
PaSuper. 325. 

43 C.J. p 1092 note 58. 

6. Wls.—Calmcross v. Pewaukee, 65 
N.W. 648. 86 Wls. ISl. 

43 C.J. p 1092 note 69 

7. Pa.—March v. Phocnlxvllle. 70 A. 
274, 221 Pa 64. 

8- Pa—^March v. Phoenizvllle, supra 

43 C.J. p 1092 note 61. 

9. Okl.—City of Duncan v. Wright, 
127 P.2d 820, 191 Okl. 224. 

48 O.J. p 1092 note 62. 

10. Ala—City of Birmingham v. An¬ 
drews, 172 So. 681, 27 AlaApp. 377. 

Iowa—Greenlee v. City of Belle 
Plalno, 216 N.W. 774, 204 Iowa 1056. 

Tex.—City of Austin v. Brunet, Civ. 
App., 27 S.W.2d 584, error refUHOd. 

43 C.J. p 1002 note 63. 

11. Iowa—Greenlee v. City of Bello 
Plalno, 216 N.W, 774. 204 Iowa 
1066. 

12. Mont.—Smith v. Bonner, 20S P. 
G03, 63 Mont 671. 

Ter.—^Rlngelsteln v. Saa Antonio, 
Civ.App., 21 S.W. 634. 

Duty of municipality as to parts of 
street outside of traveled way see 
supra 8 806. 

13. Pa—Schlleper v. City of Pitts¬ 
burgh, Com.Pl., 87 Plttsb.L6g.J. 245. 

43 CJ. p 1093 note 66. 
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exercise ordinary care and prudence,^^ and may be 
guilty of contributory negligence if he leaves the 
traveled way without reasonable cause.i5 

Leaving street. Where a traveler carelessly or 
unnecessarily, for his own convenience, leaves the 
street, and in so doing meets with an accident out¬ 
side of its limits, the municipality is not liable,^^ 
no matter how near the street the obstruction which 
causes the injury may be.^^ So, where a pedestrian 
leaves the street and passes over adjoining proper¬ 
ty, and in attempting to regain the sidewalk falls 
into an excavation in the street which he knew was 
there, he is negligent and cannot recover.^S 

b. Pedestrian Leaving Sidewalk or Traveled 
Part Thereof 

(1) In general 

(2) Crossing street elsewhere than on 

crosswalks 

(1) In General 

It Is not negligence per se for a pedestrian to step 
off a sidewalk or crosswalk, or to walk or stand In the 
roadway or on a grass plot between the sidewalk and 
curb, but one who does so must exercise ordinary care to 
avoid dangerous defects or obstructions which he knows 
or has reasonable grounds to believe will beset him, and. 
If he falls to exercise such care, he may be guilty of con¬ 
tributory negligence. 

It is not negligence per se for a pedestrian to 
step off a sidewalk or crosswalk,^^ or to walk in 
the roadway,2® or stand there for a few minutes,*^ 
especially where he does so to avoid a dangerous 


obstruction on the sidewalk.^^ It has been held, 
however, that a pedestrian is guilty of contributory 
negligence precluding recovery for injuries sus¬ 
tained when, for his own convenience, he leaves a 
sidewalk which is in good condition and resorts to 
the roadway or gutter*® or goes into a dark alley.*^ 
So, it has been held that a person passing over a 
street crossing may more reasonably expect ob¬ 
structions there than on the sidewalk and should, 
therefore, exercise greater care than when on the 
sidewalk,*® and that, when a pedestrian goes into 
the street, he must take notice of the fact that it 
is maintained primarily for vehicular traffic, and is 
under a duty to exercise a higher degree of care for 
his own safety than is required of him while using 
the sidewalk.*® On the other hand, it has been held 
that one using a crosswalk*^ or an alley** need not 
use greater care than on ordinary walks or streets. 
In any event a traveler leaving the sidewalk or 
walking in the roadway must exercise ordinary care 
and precaution to avoid dangerous defects or 
obstructions which he knows or has reasonable 
grounds to believe will beset him.** A pedestrian 
has the right to walk on any part of the sidewalk, 
and is not negligent merely because he does not 
keep near the center of the walk ;** but it has been 
held that, when one steps out to the edge of the 
sidewalk next to the curb, he should exercise great¬ 
er care than when walking on the center of the 
pavement.*! 

Walking on or across a grass plot. A pedestrian 
is not necessarily guilty of contributory negligence 


14. Pa.—Schlleper v. City of Pitts¬ 
burgh, supra. 

43 C.J. p 1093 note 66. 

15. Pa.—^Palmer v. Borough of Scott- 
dale, Com.Pl., 28 West.Co.L.J, 145. 

Va.—City of Norfolk v. Travis, 140 
S.E. 641, 149 Va. 623, 66 A.Li.R. 214. 

43 C.J. p 1093 note 67. 

Pedestrian leaving sidewalk see In¬ 
fra subdivision b of this section. 

le. Ohio.—Mineral City v. Gllbow, 90 
N.E. 800. 81 Ohio St. 263. 25 UILA.. 
N.S., 627. 

Liiabillty of municipality generally 
for injuries from defects outside 
highway see supra S 822. 

17. W.Va.—Biggs V. Huntington, 9 S. 
E. 51, 32 W.Va. 56. 

la N.O.—^Austin V. Charlotte, 69 S. 
E. 701, 146 N.a 836. 

19. Ala.—City of Birmingham ▼. An¬ 
drews, 172 So. 681, 27 Ala.App. 377. 

Iowa.—Corbin v. City of Dubuque, 
224 N.W. 828, 207 Iowa 1168. 

Neb.—^Pinches v. Village of Dickens, 
254 N.W. 877, 127 Neb. 239. 

48 C.J. p 1093 note 72. 

In nighttime see infra i 864 a. I 


20l Ala.—City of Birmingham v. An¬ 
drews. 172 So. 681. 27 Ala.App. 377. 
W.Va—Taylor v. City of Huntington, 
SO S.E.2d 14, 126 W.Va 782. 

43 C.J. p 1093 note 73. 

Bight to use street 

Pedestrians may use street Instead 
of sidewalk.—Strother v. Kansas 
City, 296 S.W. 795, 816 Mo. 1067. 

21. NJT.—^Doyle v. Foster, 112 N.T. 

S. 673, 128 App.Dlv. 279. 

23. Neb.—Pinches v. Village of Dlck- 
ena 254 N.W. 877, 127 Neb. 289. 

43 C.J. p 1093 note 75. 

23. Ohio.—Groveport v. Bradfleld, 2 
Ohio Cir.Ct. 145, 1 Ohio Cir.Dec. 
411. 

Va—Winchester ▼. Carroll, 40 6.K 
37. 99 Va 727. 

43 C.J. p 1093 note 76. 

94, Iowa—^Ely v. Des Moines. 62 N. 

W. 475, 86 Iowa 65, 17 L.II.A. 124. 
Short out 

In determining pedestrians' con¬ 
tributory negligence In walking on 
alley when sidewalk was available, 
pedestrians' use of the alley as a pos¬ 
sible short cut did not lessen degree 
of care required of them.—^Magennlg 
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V. City of Pittsburgh, 42 A.2d 448, 
362 Pa 147. 

25. Va—Richmond v. Schonberger, 
68 S.E. 284, 111 Va 168, 29 L..RJL, 
N.S., 180. 

43 aj. p 1080 note 47. 

26. N.C.—Oliver v. City of Raleigh, 
193 S.E. 853. 212 N.C 465. 

27. Mo.—Cochran v. Spiingfleld, 124 
S.W. 53, 139 Mo.App. 673. 

28. Wash.—^Ferguson v. Yakima 246 
P. 287, 139 Wash. 216. 

39. Ky.—City of Mayfield v. Hamlet 
18 S.W.2d 1051. 227 Ky. 768. 

43 C.J. p 1098 note 78. 

Mature woman, climUng down 
from sidewalk to street fifty-eight 
Inches below, in broad daylight, at 
place never used before, was guilty 
of contributory negligence.—City of 
Mayfield v. Hamlet supra 

20. Kan.—E:an8a8 City v. Manning, 
81 P. 1104, 60 Kan. 873. 

Wash.—Kelly v. Spokane, 146 P. 67, 
83 Wash. 66. 

43 C.J. p 1098 note 79. 

33. Pa—^Lemer v. FhlladeliAia 18 
PaDist 165. 
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when he goes on or over a grass plot or parking be¬ 
tween the sidewalk and curb,32 although he must 
exercise a greater amount of care than is required 
when walking on that part of the sidewalk intend¬ 
ed for travel,33 and may be guilty of contributory 
negligence if he fails to exercise ordinary care.®^ 
On the other hand, it has been held that the at¬ 
tempt of a traveler to cross diagonally a grass plot 
which had formerly been used as a path constituted 
contributory negligence where it was apparent to 
an ordinarily prudent person, from the existence of 
stakes and wires, that the plot had been withdrawn 
from such use.® 3 

(2) Crossing Street Elsewhere than on 
Crosswalks 

A padettrlan who crosses a street or passes from the 
roadway to the sidewalk at a place elsewhere than at a 
crosswalk is not necessarily negligent; but he must exer¬ 
cise ordinary care commensurate with the danger, and 
cannot recover If he falls to do so and Is Injured. 

A pedestrian who crosses a street or passes from 
the roadway to the sidewalk, at a place elsewhere 
than at a crosswalk, is not necessarily negligent ;33 
but he must exercise ordinary care commensurate 
with the danger, and if he fails to do so and is in- 
j’ured, he cannot recover.®^ Ordinary care in such 
case may require a greater degree of caution than 
is required when crossing at a crosswalk.®® In so 
crossing the traveler assumes the risk of danger 
ordinarily present in a street kept in an ordinarily 
safe condition,33 but he does not assume the risk of 


injury, without his fault, from unnecessary defects 
or from obstructions and nuisances that are suffered 
to remain in the street through the negligence of the 
municipal authorities.^® 

In some cases the rule is laid down that, while 
a pedestrian may cross a street at any point,4i 
where crosswalks are established, it becomes his 
duty to use them, and if, without reason or excuse, 
he fails to do so, he takes on himself the risk of 
every danger arising out of municipal neglect that 
otherwise might have been avoided,^® although, if 
the crosswalk is obstructed, or in such a dangerous 
condition that an ordinarily prudent person would 
not attempt to use is, the pedestrian may walk else¬ 
where.^® 

Street undergoing improvements. A person who, 
knowing that improvements in a street are in prog¬ 
ress, attempts to cross it midway between two 
crosswalks instead of using one of the crosswalks 
has been held guilty of contributory negligence.’*^ 
On the other hand, it has been held that the right 
to cross a street at any point is not necessarily sus¬ 
pended during the progress of street improve- 
ments.43 

§ 854. -Traveling in Nighttime 

a. In general 

b. Knowledge of danger 

a. In General 

A person traveling on a public way In the nighttime 


32. Conn.—Corcoran ▼. City of New 
Haven, 142 A. 669, 108 Conn. 63. 

l£lch.—Jablonskl v. City of Bay City, 
226 N.W. 866, 248 Mich. 806. 

48 C.J. p 1093 note 81. 

Right to assume that parkway is 
free from obstruction see supra f 
848. 

33. D.C.—^District of Columbia v. 
White, 48 APP.D.C. 44. 

Pa.—^Boyd V. Kensington Water Co., 
176 A. 395, 316 Pa. 622. 

31. La.—Aucoln v. City of Baton 
Rouge, App., 171 So. 413—^Le Car- 
pentler v. New Orleans Public Serv¬ 
ice. 126 So. 248, 13 La App. 113. 

Pa.—Palmer v. Borough of Scottdale, 
Com.Pl., 28 We8t.Co.L.J. 146. 

Va.—City of Norfolk v. Travis, 140 
S.K. 641, 149 Va. 623, 66 A.L.R. 
214. 

sa Iowa.—^Younkblood v. Mason 
City, 146 N.W. 20, 165 Iowa 488. 

86b Mich.—Jablonskl v. Bay City, 
226 N.W. 865, 248 Mich. 806. 

Miss.—^Birdsong v. City of Clarks- 
dale, 3 So.2d 827. 191 Miss. CSS. 

N.T.—Carr v. City of New York, 24 
N.E.2d 180. 281 N.Y. 469. 

43 C.J. p 1094 note 86. 


Right to assume safety of way see 
supra 9 848. 

VlolatiLoii of ordinance 

Ordinance making It unlawful to 
cross street at place other than in¬ 
tersections does not bar recovery for 
Injury to pedestrian from street de¬ 
fect because pedestrian sought to 
cross at place other than intersection, 
ordinance being mere traffic regular- 
tion to conserve public safety.—City 
of Birmingham v. Blood, 163 So. 430, 
228 Ala. 218. 

Ordinance hSld Inapi^ca'ble 
Evidence that defect In curb and 
sidewalk was not at street intersec¬ 
tion was held to make ordinance re¬ 
lating to crossing street at intersec¬ 
tion with another inapplicable in 
action for injury.—^Kaw City v. Wood¬ 
en, 266 P. 1067, 130 Okl. 162. 

37- N.Y.—^Hart v. Northern Union 
Gas Co., 233 N.Y.S. 1, 225 App.Div. 
821, affirmed 170 N.E. 143, 262 N.Y. 
661. 

Pa.—^Reed v. City of Philadelphia, 166 
A 891, 811 Fa. 283. 

48 C.J. p 1094 note 87. 

38. Pa.—Reed v. City of Philadel¬ 
phia, supra. I 

48 C.J. p 1094 note 88. I 
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39- Vo.—^Winchester v. Carroll, 40 
S.B. 37, 99 Va. 727. 

48 C.J. p 1094 note 89. 

Sufficiency and safety of particular 
parts of street see supra 9 804. 

40. Mo.—Hall V. St. Joseph, 146 S. 
W. 468, 163 Mo.App. 214. 

Ohio.—^Durbin v. Napoleon. 21 Ohio 
Cir.Ct. 160, 11 Ohio Cir.Dec. 684. 

41. Go.—City of Rome v. Phillips, 
139 S.E. 828, 37 Ga.App. 299. 

Pa.—^Reed v. City of Philadelphia, 
166 A 891, 311 Pa. 283—^Buchanan 
V. Grove City Borough, 86 Pa.Su- 
per. 178. 

43 C.J. p 1094 note 91. 

43, Pa.—^Reed v. City of Philadel¬ 
phia, 166 A 801, 311 Pa. 288. 

43 C.J. p 1094 note 92, 

Choice of ways see supra 9 862. 

43- Pa.—Watts V. Plymouth. 99 A 
470, 265 Pa. 186, 3 AL.R. 1110. 

44b Ill.—Bnders v. Chicago, 147 HI. 
App. 406. 

4b5. Pa.—Whitman y. Stlpp, 118 A 
567, 270 Pa. 401, 406. 

43 C.J. p 1094 note 96. 
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Is required to exercise ordinary care In view of the dark¬ 
ness, and, although he may assume that the way Is In a 
reasonably safe condition for travel by night, a failure to 
use prudence commensurate with obvious conditions con¬ 
stitutes negligence. 

A person traveling on a street or public way in 
the nighttime is required to exercise such ordinary 
care and caution as a reasonably prudent man would 
exercise under the circumstances, and in view of 
the darkness and ordinary care in the nighttime 
may call for greater caution than in the daytime.^7 
In exercising ordinary care a traveler at night, in 
the absence of knowkdge to the contrary, has the 
right to act on the assumption that the street or 
way is in a reasonably safe condition for travel by 
night as well as by day,^8 and is not bound to keep 
a special lookout for defects or obstructions,^^ or 
anticipate their presence®® or that he will encounter 
depressions or excavations, without having some 


notice thereof by lights, or without other precau¬ 
tions taken for his protection and, accordingly, 
he is not guilty of contributory negligence where, 
without notice of its presence, he is injured when 
he falls over an obstruction®^ or steps into a hole.®® 
The fact that a street is lighted,®^ or the absence 
of lights in the street,®® may be pertinent on the 
question of contributory negligence. 

A failure on the part of a traveler to use pru¬ 
dence commensurate with obvious conditions con¬ 
stitutes negligence,®® as where he disregards danger 
signals,®^ or fails to observe the location of hy¬ 
drants near the curb.®® It is not necessarily negli¬ 
gent to drive at night through a violent storm;®® 
nor is it negligence per se for a traveler to run or 
to trot his horse at night,®® or to drive a blind 
horse after dark.®i It is, however, contributory 
negligence to drive at a trot along a street on a 


48. Ala.—City of Blrmlnsrham v. An¬ 
drews, 172 So. 681, 27 Ala.App. 377. 
Gal.—Hedmond v. City of Burbank, 
111 P.2d 875, 43 Cal.App.‘2d 711. 
m.—^McKinley v. City of Ghioaso, 19 
N.E.2d 452, 299 IlLApp. 58. 

La.—Molse v. New Orleans Public 
Service, 140 So. 505. 10 La.App. 
703. 

Mo.—Butler v. City of University 
City, App., 107 S.W.2d 442—Kirk 
V. Kansas City, App., 129 S.W.2d 
1058. 

Fa.—Jones v. Counties Oas & Elec¬ 
tric Go., 137 A. 168, 289 Pa. 128. 
certiorari denied 48 S.Ct. 83, 276 

U. S. 644, 72 L.Ed. 417. 

Va.—Tyler v. City of Richmond, 191 
S.E. 625, 168 Va. 308. 

48 C.J. p 1095 note 96. 

47. Ala.—City of Birmingham ▼. An¬ 
drews, 172 So. 681, 27 AIa.App. 877. 
43 C.J. p 1096 note 97. 

48L Ala.—City of Birmingham v. An¬ 
drews, supra. 

Cal.—Redmond v. City of Burbank, 
111 P.2d 376, 43 Cal.App.2d 711. 
Miss.—Corpus juls died In Birdsong 

V. City of Clarksdale, 3 So.2d 827. 
829, 191 Miss. 632. 

Mo.—^Klrk V. Kansas City, App., 129 
S.W.2d 1068—Vick v. City of Do 
Soto, App., 86 S.W.2d 367. 

Ohio.—^Lazarides v. Turowske, 162 N. 

E. 610, *28 Ohio App. 208. 

Pa.—O’Brien v. Borough of Jeannette, 
194 A. 314, 128 Pa.Super. 448. 

S.D.—^Hermandson v. City of Canton, 
244 N.W. 626, 60 S.D. 367. 

Teic.—Sltas v. City of San Angelo, 
Glv.App., 177 S.W.2d 86, affirmed 
188 S.W.2d 417, 143 Tex. 164—City 
of Terrell v. Howard, Civ.App., 86 
S.W.2d 288, error granted. 

Va.—Tyler v. City of Richmond, 191 
S.E. 625, 168 Va. 308. 

48 C.J. p 1096 note 98. 

Assumption of safety of way gen¬ 
erally see supra 9 848, 

6S C.J.S.—14 


Bight to tzavel without lantern 
One has right to travel on street 
of municipality on darkest night 
without lantern, relying on perform¬ 
ance by authorities of their duties m 
keeping streets in suitable condition 
for travel.—Barton v. Spokane Coun¬ 
ty, 69 P.2d 151, 190 Wash. 519— 
Mlschke v. City of Seattle, 67 P. 357, 
26 Wash. 616. 

49. Ark.—Lion Oil Refining Co. 
Boyd, 107 S.W.2d 530, 194 Ark. 427. 

Tex.—Sltas V. City of San Angelo, 
Civ.App., 177 S.W.2d 85, affirmed 
188 S.W.2d 417, 143 Tex. 154. 
Failure to see held not negligence 
La.—^Robinson v. City of Alexandria, 
App., 174 So. 681—^Miller v. City of 
New Orleans, App., 152 So. 141. 

50. Cal.—^Redmond v. City of Bur¬ 
bank, 111 P.2d 376, 48 Cal.App.2d 
711. 

Md.—Commissioners of Baltimore 
County V. Collins, 148 A, 242, 168 
Md. 835. 

51. Mo.—^Klrk V. Kansas City, App., 
129 S.W.2d 1058. 

48 C.J. p 1095 note 99. 

Distant lights 

PlalntllC in action against town 
for injuries sustained by her at night 
when she fell into trench which had 
been constructed by water division 
of town’s department of public works 
was not bound to stop on seeing a 
lantern twelve to fifteen feet distant 
from the place where she was walk¬ 
ing.—Sullivan V. Inhabitants of Town 
of Saugus, 25 N.E.2d 185, 805 Mass. 
127. 

5S. Cal.—^Redmond v. City of Bur^j 
bank, 111 P.2d 875, 48 Cal.App.2d 
711. I 

53. Ill.—White V. City of Rockford. 

■28 N.E.2d 582, 306 I11.APP. 297. 
Mo.—Kirk V. Kansas City, App., 129 
S.W.2d 1058. j 


N.J.—^Reardon v. Borough of Wana- 
que, 41 A.2d 879, 18 N.J.Law 636. 

54. Idaho.—Glffen v. Lewiston, 55 
P. 545, 6 Idaho 231. 

Duty of municipality as to lighting 
streets see supra 5 887. 

55. Utah.—^Herndon v. Salt Lake 
City. 95 P. 646. 34 Utah 65, 131 
Am.S.R. 827. 

56. Ga.—^Massey v. Columbus, 75 Ga. 
658. 

Ill.—^McBIinley v. City of Chicago. 19 
N.E.2d 453, 299 IlLApp. 68. 

Ky.—^Myers v. City of Louisville, 120 
S.W.2d 281, 274 Ky. 764, 119 A.L.R. 
837. 

La.—^Moise v. New Orleans Public 
Service, 140 So. 506, 19 LaApp. 703 
—^Nolan V. City of Shreveport, 7 
La.App. 218. 

Pa—Jones v. Counties Gas & Elec¬ 
tric Co., 137 A. 168, 289 Pa 128. 
certiorari denied 48 S.Ct. 83, 275 
U.S. 544, 72 L.Ed. 417. 

43 C.J. p 1096 note 2. 

57. Ky.—Myers v. City of Louis¬ 
ville. 120 S.W.2d 221, 274 Ky. 764, 
119 A.L.R. 887. 

Pa—Barth v. Kllnck, 62 A.2d 841— 
Jones v. Counties Gas & Electric 
Co., 137 A. 168, 289 Pa 128, cer¬ 
tiorari denied 48 S.Ct. 83, 276 U.S. 
644, 72 L.Ed. 417—Flckls v. Penn¬ 
sylvania Paving Co., 170 A. 878, 
112 PaSuper. 108. 

48 O.J. p 1096 note 3. 

58. NXl.—^Rollins v. Winston-Salem, 
97 N.E. 211, 176 N.C. 411. 

48 C.J. p 1096 note 4. 

50. Pa—Glaub v. Goshen Tp., 7 Kulp 
292. 

48 G.J. p 1096 note 6. 

60u Wls.—^Bllls V. Khukauna, 68 N. 
W. 992, 94 Wls. 310. 

43 G.J. p 1096 note 6. 

61. Mass.—^Brackenrldge v. Fitch¬ 
burg, 18 N.E. 467, 145 Mass. 160. 
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dark night in close proximity to danger signals, 
whidi were seen at some distance and it has 
been held that contributory negligence may be in¬ 
ferred from the fact that a person was driving 
through the street in the nighttime at a furious 
speed.^3 xhe fact that a pedestrian was running 
instead of walking does not necessarily establish 
contributory negligence.®^ 

Pedestrian leaving traveled way. It is not nec¬ 
essarily negligence for a pedestrian in the night¬ 
time to walk on that part of the street allotted to 
vehicular traffic, although there is ample and suffi¬ 
cient space in a reasonably safe condition duly laid 
out and apportioned as a sidewalk,®® or for a pedes¬ 
trian in the nighttime to cross a park strip between 
the sidewalk and the curb,®® or to cross a street 
elsewhere than on a crosswalk.®^ He must, howev¬ 
er, exercise ordinary care;®® and to constitute such 
care greater caution may be required than at a pub¬ 
lic crossing.®® Applying these rules, recovery has 
been denied to pedestrians crossing the street in the 
middle of a block at night,7® or leaving a sidewalk 
which is safe and unobstructed, although wet and 
muddy, and walking in the gutter,or stepping into 
a hole while walking out of the usual path of trav¬ 
el,*^® or traveling in a dimly lighted alley where 
there were readily available well-lighted and much- 
traveled thoroughfares with adequate facilities for 
pedestrian travel.^® So, one who, on a dark night, 
without previous knowledge of conditions, attempts 
to pass from the sidewalk to the street has been 
held negligent and it has been held that a mu¬ 


nicipality is not liable to one who, on alighting from 
a street car at night, elects to walk in the middle 
of the road and steps into a depression caused by 
the sinking of the surface over a water pipe.^® 

b. Knowledge of Danger 

The mere fact that one knowing of a defect or ob- 
atruction travels on a public way after dark does not per 
so constitute contributory negligence, but he Is guilty of 
contributory negligence If he falls to exercise such care 
and caution as the fact of such knowledge, of the dark¬ 
ness, or other circumstances would reasonably require of 
an ordinarily prudent man. 

The mere fact that one, knowing of a defect or 
obstruction, travels on a street or public way after 
dark, although it is a circumstance tending to show 
negligence,^® does not per se constitute contributory 
ncgligence,^*^ particularly where the knowledge was 
acquired some time before,^® or the route selected 
by him was the one ordinarily traveled by the pub- 
lic.7® All the law requires is that he exercise ordi¬ 
nary care commensurate with the danger of which 
he has knowledge, taking into consideration the fact 
of darkness,®® although more caution is required in 
such case than if he were ignorant of the defect or 
obstruction, or if there were no defect, and it was 
daylight.®^ In exercising such care a traveler has 
the right to assume that an excavation of which he 
had knowledge would not be left unguarded.®® He 
is, however, guilty of contributory negligence pre¬ 
cluding recovery for consequent injuries if he fails 
to exercise such care and caution as the fact of such 
knowledge, of the darkness, or other circumstances 


62. Mlch.^m1th v. Jackson, 6S N. 
W. 983. 106 Mich. 136. 

•63. N.Y.—^Buckley v. New York, 120 
N.Y.S. 423, 135 App.Dlv. 512. 

64). Ind.—^Noblesville Gas. etc., Co. 
V. Loehr, 24 N.E. 679. 124 Ind. 79. 

65. Ala.—City of Blrminerham v. An¬ 
drews, 172 So. 681, 27 Ala.App. 377. 

Pedestrian leaving sidewalk or trav¬ 
eled part thereof generally see su¬ 
pra 9 853 b. 

66. Ohio.—^Bamesvllle ▼. Ward, 96 
N.E. 937. 85 Ohio St. 1. 40 L..R.A., 
N.S.. 94. Ann.Ca8.l912D 1234—Ray- 
kovlcb V. City of Youngstown, App., 
79 N.E.2d 242. 

67. Miss.—^Birdsong v. City of 
Glarksdale, 8 So.2d 827, 191 Miss. 
532. 

N.Y.—Carr v. City of New Yorl^ 24 
N.E.2d 130. 281 N.Y. 469. 

43 C.J. p 1096 note 18. 

68. Mo.—Holding V. St. Joseph, 92 
Mo. App. 143. 

Va.—Winchester v. Carroll, 40 S,B. 
37, 99 Va- 727. 

.43 C.J. p 1096 note 14. 


69. Va^—Winchester ▼. Carroll, su¬ 
pra. 

7a Pa.—^Reed v. City of Philadel¬ 
phia. 166 A. 891. 311 Po. 283—Fick- 
is V. Pennsylvania Paving Co., 170 

A. 378, 112 Pa.Super. 108. 

71. Va.—Mitchell v. Richmond. 57 S. 

B. 670, 107 Va. 193, 11 L.R.A.,N.S., 
1114, 12 Ann.Ca8. 1015. 

72, POd—Bllhelmer v. City of Bethle¬ 
hem, 4 A.2d 564, 135 Fa.Super. 1. 

Stepping off BidewaUc for no good 
reason 

A pedestrian who, for no sufficient 
reason, there being light enough to 
see those who passed him, stepped 
off the sidewalk and into a hole, was 
held guilty of negligence so as to 
preclude recovery for resulting in¬ 
jury.—Alllne V. Le BCaxs, 38 N.W. 160, 
71 Iowa 664. 

7a Pa.—^BdAgennls v. City of Pitts¬ 
burgh. 42 A.2d 449, 362 Pa. 147. 

74. Mo.—Holding V. St. Joseph. 82 
Mo.App. 143. 

75. La.—Carroll v. New Orleans R., 

etc.. Go., 61 So. 752, 182 La. 68‘3. | 
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78L Mo.—^Brooks ▼. City of Ste. Gen¬ 
evieve, App., 164 S.W.2d 164. 

43 C.J. p 1096 note 21. 

77. Mo.—^Brooks v. City of Ste. Gen.- 
evleve, supra. 

Mont.—^Bmst v. City of Helena, 55 
P.2d 1167, 104 Mont. 249. 

Pa.—Schaut v. Borough of St Marys, 
14 A2d 583. 141 Pa.Super. 388. 

43 C.J. p 1096 note 21. 

7a Ky.—Corinth v. Lawrence, 127 
S.W. 1009. 

43 C.J. p 1097 note 22. 

79. Ala.—^Montgomery v. WVight 72 
Ala. 411, 47 Am.R. 423. 

Tex.—Henderson v. Fields, Clv.App.. 
194 S.W. 1003. 

80. Tex.—^Henderson v. Fields, su¬ 
pra. 

43 C.J. p 1097 note 24. 

8L Ind.—Bedford r. Neal, 41 N.B. 
1029, 42 N.E. 815, 143 Ind. 426. 

Kan.—Kinsley t. Morse, 20 P. 217, 
40 Kan. 677. 

88. Cal.—Meindersee v. Meyer% 206 
P. 1073, 188 CaL 498. 
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would reasonably require of an ordinarily prudent 
man,s^ as where at night he voluntarily uses a dan¬ 
gerous way of which he has knowledge when an¬ 
other safe and convenient way is open to him.S4 

Afere forgetfulness of a known defect will not 
preclude recovery for injury to one traveling in the 
nighttime,especially where his attention is divert¬ 
ed by some adequate cause,or his mind is occu¬ 
pied by matters of a pressing nature affording a 
particular reason for hurrying,87 or where the dan¬ 
ger is so hidden as not of itself to be a reminder of 
its existence,88 since to forget is not negligence un¬ 
less it shows a want of ordinary care.88 On the 
other hand, it has been held that forgetfulness of a 
defect may preclude recovery where no excuse for 
such forgetfulness is shown.80 

Forgetfulness or mistake as to location of defect, 
A traveler is not necessarily negligent because he 
miscalculates or fails to remember the location of 
a defect which he has previously seen nor is he 
negligent for failure to observe a known defect 
which he thinks he has passed.88 

§ 855. — Defects in Vehicle, Horse, or 
Harness 

Generally, a traveler la not precluded from recovery 
for Injuries caused by a defective highway by the fact 
that defects In the vehicle or harness, or vices In the 
horse, contributed to the accident, provided he was with¬ 
out fault, but In some jurisdictions It Is held that the mu¬ 
nicipality la not liable If such defects contributed to the 
Injury. 

It is a general rule that a traveler is not preclud¬ 
ed from recovery for injuries caused by a defective 
highway by the fact that defects in the vehicle or 


harness, or vices in the horse, contributed to the 
accident, provided these defects were not actually 
or constructively known to him, and he was with¬ 
out fault ;98 but he must exercise ordinary care in 
selecting for use the particular horse, vehicle, or 
harness.®^ It is not necessarily negligent to drive 
a horse which is blind or has defective vision.®® 
In some jurisdictions, however, on the theory dis¬ 
cussed supra § 840, that to authorize recovery the 
defect in the way must have been the sole cause of 
the injury, it has been held that a municipality is 
not liable for injuries caused by a defective high¬ 
way if any defect in the horse, vehicle, or harness 
contributed to the injury, even if the injured per¬ 
son had no knowledge of the defect.®® Even in ju¬ 
risdictions asserting this rule a defect in the horse's 
vision has been held not to prevent recovery if the 
horse was suitable for driving, although such defect 
contributed to the accident.®^ 

§ 856. - Acts in Emergencies 

A traveler acting euddenly In the face of apparently 
Imminent danger and Injured by defects or obstructions In 
the street Is not guilty of contributory negligence because 
he falls to act as If he had time for deliberation and the 
full exercise of his judgment where he exercises such 
care as an ordinarily prudent person would have exercised 
under like circumstances. 

The rule laid down in the CJ.S. title Negligence 
§ 123, also 45 CJ. p 963 note 97, that, when one is 
required to act suddenly in the face of apparently 
imminent danger, he is not negligent because he 
fails to act as if he had time for deliberation and 
the full exercise of his judgment, applies to a trav¬ 
eler injured by defects or obstructions in the 
street,®® as where one leaps from a vehicle to avoid 


83. Ill.—Wlldt V. City of Chicagro. 
17 N.E.2d 613, 297 IlLApp. 640. 

Ky.—Myers v. City of Louisville, 
120 S.W.2d 221, >274 Ky. 764. 119 
A.L.R. 837. 

Mo.—^Butler v. City of University 
City, App., 167 S.W.2d 442—Brooks 
V. City of Ste. Genevieve, App.. 
164 S.W.2d 164. 

N.C.—Oliver v. City of Ralelffh, 195 
S.R 863. 212 N.C. 466. 

Pa.—Jordan v. City of Pittsburgh, 3 
A.2d 677, 332 Pa. 280—^Langrman v. 
City of Pittsburgh, Com.Pl., 21 
Pltt8b.Leg.J. 120. 

43 C.J. p 1097 note 27. 

84. La.—Kunts v. City of New Or¬ 
leans. App., 10 So.2d 668—^Moise v. 
New Orleans Public Service, 140 
So. 606, 19 La.App. 703. 

43 C.J. p 1097 note 28. 

Choice of ways generally see supra 
§ 862. 

85. Ky.—City of Louisville r. Verst, 
218 S.W.2d 617, 808 Ky. 46. 

48 C.J. p 1098 note 22. 


Mere forgetfulness generally see su¬ 
pra S 850 c. 

86. Ky.—City of Louisville v. Verst, 
supra. 

43 aj. p 1098 note 30. 

87. Ky.—^Maysvllle v. Gullfoyle, 62 
S.W. 493, 110 Ky. 670, 23 Ky.L. 
43. 

Massj—Weare v. Fitchburg, 110 Mass. 
334. 

88. Wash —^Harris v. Bremerton, 147 
P. 638, 85 Wash. 64, Ann.Cas.l9l6C 
160. 

89. Cal.—Meindersee v. Meyers, 205 
P. 1078, 188 Cal. 498. 

9a Ala.—Birmingham v. Edwards, 
77 So. 841, 201 Ala. 251. 

43 C.J. p 1098 note 34. 

91. Neb.—Orleans Village r. Perry, 
40 N.W. 417, 24 Neb. 881. 

N.C.—^Russell V. Monroe, 21 S.E. 550, 
116 NXl 720, 47 Am.S.R. 828. 

Mistake generally see supra | 860 e. 

98. Miss.—^Bigglnbottom v. Bums- 
vlUe, 74 So. 133, 113 Miss. 219. 
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93. Ill.—Joliet V. Shufeldt. 32 NE. 
069, 144 Ill. 403, 36 Am.S.R. 458, 
18 LR.A. 750. 

43 C.J. p 1098 note 87. 

94. N.Y.—Patchen v. Walton, 46 N. 
Y.S. 145, 17 App.Div. 158. 

43 C.J. p 1098 note 38. 

95. Iowa.—McGee v. Jones County, 
142 N.W. 957. 161 Iowa 296, 42 L. 
R.A.,N.S. 141. 

Driving blind horse after dark as not 
negligence see supra S 864. 

9a Mass.—^Brooks t. Acton, 117 
Mass. 204. 

48 C.J. p 1098 note 42. 

Fright of horse as proximate cause 
see supra S 843. 

97. Mass.—Wright T. Templeton, 182 
Mass. 49. 

8a G€L—Corpus dtizls cited in City 
of Silvertown v. Harcourt, 179 S.E. 
772, 773, 61 Ga.App. 160. 

Pa.—^Dunfee v. City of Philadelphia, 
97 Pa.SupeT. 413. 

48 G.J. p 1098 note 4a 
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imminent peril.®® All that is required of one con¬ 
fronted with a sudden emergency is that he exer¬ 
cise such care as an ordinarily prudent person 
would have exercised under like circumstances,^ 
and the fact that the emergency preventing him 
from exercising vigilance is not caused by negli¬ 
gence of the party sought to be held liable is imma¬ 
terial.® This rule, however, does not arise in favor 
of one who puts himself into a dangerous position 
voluntarily® or negligently.^ 

Saving another from danger. Where a person 
walking rapidly to the aid of one who has fallen 
into a ditch in the nighttime also falls into the ditch 
and is injured, he is not guilty of contributory neg¬ 
ligence unless his act is so rash that an ordinarily 
prudent person would not have undertaken it® It 
has been held, however, that plaintiff is not excused 
for lack of ordinary care in rushing across an ob¬ 
structed street because alarmed by the apparent 
danger of a third person whose peril was not caused 
by any act or negligence of defendant.^ 


63 C.J.S. 

§ 857. Liability of Abutters or Persons Caus¬ 
ing Defects 

As a general rule, one who unlawfully Interferes with 
a street or renders Its use dangerous Is liable to all per¬ 
sons Injured thereby who are acting with due care, on 
the theory that the defect or obstruction constitutes a 
nuisance; and, even If his act Is lawful, he Is liable In case 
he Is negligent. 

An abutting property owner or a private citizen 
cannot interfere with a public street or sidewalk 
without the consent of the municipal corporation;*^ 
and the general rule is that one who unlawfully in¬ 
terferes with a street or renders its use dangerous 
is liable to all persons injured thereby who are act¬ 
ing with due care.® The liability of an individual 
who, without authority of law, creates a condition 
in a street or sidewalk dangerous to a person in¬ 
jured thereby is generally based on the theory that 
the defect or obstruction constitutes a nuisance,® 
and such liability is not affected by the question 
whether the individual was negligent.^® In case 
he is negligent he is liable whether or not his act 
is lawful.^®- 
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99. Ga.—Gorpnji Joxla dtea In City 
' of Silvertown v. Harcourt, 179 £1. 
B. 772, 778, 61 Oa.App. 160. 

43 C.J. p 1098 note 47. 

1. D.C.—^District of Columbia v. 
Moulton, 16 App.D.0. 363, reversed 
on other grounds 31 S.Ct. 840, 182 

U.S. 676, 46 LEd. 1237. 

48 G.J. p 1098 note 48. 

2. Ga.—City of Rome v. Phillips, 139 
e.E. 828, 37 GaApp. 299. 

a Ga.—Corpus Juris cited la City 
of Silvertown v. Harcourt, 179 S.E. 
772, 773, 61 Ga.App. 160. 

43 G.J. p 1099 note 49. 

4. Ill.—^Prlll V. City of Ghlcago, 46 
N.B.2d 119, 317 IllJ^p. 202. 

& Pa.—^Whitman v. Stlpp, 118 A. 
667, 270 Pa. 401. 

Child voluntarily placing self in po¬ 
sition of danger to rescue another 
child see supra S 849 a. 

a La—^Nolan v. City of Shreveport, 
7 LaApp. 218. 

7. Mo.—Sheridan v. City of St. Jo¬ 
seph, 110 S.W.2d 871, 282 Mo.App. 
615. 

Defects In premises abutting on high¬ 
way see the G.J.S. title Negligence 
5S 77-80, also 46 C.J. p 859 note 
68 et seq. 

Duty of municipality to keep public 
streets in order see supra 85 781- 
823. 

Indemnity Arom another's negligence 
or wrong see Indemnity 58 '22, 27. 
Liability: 

As between landlord and tenani 
see Landlord and Tenant 55 4'27- 
430, 440. 


For acts of independent contractor 

see Master and Servant 55 ^80- 

610. ^ 

Of: ' 

Electric companies see Blectrlci- 
ty 5 41. 

Gas companies see Gas 5 89. 

Municipality for acts or omis¬ 
sions of third persons see su¬ 
pra 55 796-800. 

Persons causing defects or ob¬ 
structions In highways gener¬ 
ally see Highways 5 252. 

Railroad companies see the C.J. 
S. title Railroads 55 984-987, 
also 62 C.J. p 768 note 10 et 
seq. 

Street railroad companies see the 
G.J.S. title Street Railroads 55 
213-221, also 60 O.J. p 406 note 
GO et seq. 

Telegraph and telephone compa¬ 
nies see the C.J.S. title Tele¬ 
graphs and Telephones 5 49, al¬ 
so 62 O.J. p 62 note 76 et seq. 

Water companies see the C.J.S. 
title Waters 5 809, also 67 G.J- 
p 1275 note 43 et seq. 

& Del.—^Massey v. Worth, 197 A. 
673, 9 W.W.Harr. 211. 

Me.—^Beaulieu v. Tremblay, 158 A, 
353, 130 Me. 61. 

Md.—Citizens Sav. Bank of Balti¬ 
more V. Covington, 199 A. 849, 174 
Md. 638. 

Tenn.—Osborn v. City of Nashville, 
185 S.W:2d 610. 182 Tenn. 197. 

Tex.—^Texas Co. v. Grant, Olv.App., 
179 S.W.2d 1007, reversed on oth¬ 
er grounds 182 S.W.2d 996, 143 
Tex. 145—Cozpiis JUxls oited in 
Sltas V. City of San Angelo, Civ. 
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App., 177 S.W.3d 85, 94. affirmed 
188 S.W.2d 417, 143 Tex. 164. 

43 C.J. p 1099 note 68. 

Contributory negligence of person 
injured see supra 55 847-866. 

». U.S.—Delaware, L. & W. B. Co. 

V. Chiara, O.C.A.N.J., 95 F.2d 663. 
certiorari denied Chiara v. Dela¬ 
ware, L. & W. R. Co.. 69 S.Ct. 68i 
805 U.S. 609, 88 L.Ed. 887. 

Del.—^Massey v. Worth, 197 A. 678, 
676, 9 W.W.Harr. 211. 

Md.—Citizens Sav. Bank of Balti¬ 
more V. Covington, 199 A. 849, 174 
Md. 633. 

Tenn.—Osborn v. City of Nashville, 
186 S.W.2d 610, 182 Tenn. 197— 
City of Knoxville v. Baker, 160 S. 

W. 2d 224, 'iS Tenn.App. 86. 

48 C. J. p 1099 note 64. 

Absolute nnisoaoe 

If no license has been issued, an 
obstruction In a public way la an 
absolute nuisance.—Delaney v. Phll- 
hem Realty Holding Corporation, Si 
N.E.2d 607, 280 N.T. 461—Gibson v. 
Jaystone Drug Co., 46 N.T.S.2d 880, 
267 App.Dlv. 201. 

10. Tenn.—Osborn v. City of Nash¬ 
ville, 186 S.W.2d 610, 182 Tenn. 197 
—City of Knoxville v. Baker. 160 
S.W.2d '224, 25 TennJLpp. 36. 

11. Ky.—^Louisville v. Vaughn, 208 
S.W. 646, 180 Ky. 681. 

43 G.J. p 1099 note 66. 
nruisaaoe aaelsliig out of negUgeuoe 
If a permit has been Issued, but the 
privilege to obstruct a public way Is 
exercised In an Improper manner, the 
resulting nuisance is of the kind 
which arises out of negligence.—^De¬ 
laney Y. Philhem Realty Holding Cor- 
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If, however, what a person does is consistent with 
the customary use of the street for private purpos¬ 
es, and he observes a degree of care proportioned 
to the danger, be will not be held responsible for 
accidental injuries.^* In such a case ordinary care 
is the test of liability, and is all that is required 
and it is not negligence to fail to guard against ac¬ 
cidents which cannot reasonably be anticipated.^^ 

Ways as to which liability exists. In order to 
impose liability for causing a defect in a public 
street it is not necessary that it should ever have 
been formally accepted by the city or improved,^® 
but a person cannot be held liable for obstructing 
an unopened street, since it is not in public use.i® 

Concurrent liability. All persons who participate 
in maintaining a nuisance in the street are jointly 
and severally liable.^^ So one who obstructs a 
street cannot relieve himself from liability for in¬ 
juries resulting therefrom to a traveler by showing 
that some other person is legally liable to remove 
the obstruction.!* 

§ 858. - Persons Causing Defects or Ob¬ 

structions Generally 

A private person who for his own purposes changes 
the condition of a street or sidewalk must exercise rea¬ 
sonable care for the safety of others lawfully using It. 

A private person who for his own purposes 
changes the condition of a street or sidewalk and 
interferes with its maintenance by the public au¬ 
thorities must exercise reasonable care for the safe¬ 
ty of others lawfully using it;!* and, as discussed 


infra §§ 860-865, liability for the resulting damages 
is imposed on him where he has wrongfully or neg¬ 
ligently caused injury to persons rightfully using a 
street or sidewalk which he has obstructed or ren¬ 
dered defective. 

§ 859. -Abutting Owners or Occupants 

Generally 

It It the duty of those controlling property abutting 
the highways so to use It as not to endanger the public, 
and It Is negligence for a property owner to persist In the 
maintenance of a condition which creates an unreasonable 
risk of harm to passersby on the street. Owners who use 
adjoining public property In a special manner for their 
particular purposes are responsible for the safe mainte¬ 
nance of that property. 

It is the duty of those controlling properly abut¬ 
ting the highways so to use their property as not 
to endanger the public while in the exercise of its 
right to a free and unobstructed use of the public 
street, unless seasonable warning of danger is given 
or required by the entity for whom the operation is 
being performed;** and it is negligence on the part 
of a property owner to persist in the maintenance 
of a condition which creates an unreasonable risk 
of harm to passersby on the street.*! Thus the 
owner of a building owes a duty to the public not to 
injure any passerby through negligence in construc¬ 
tion or maintenance of his building in an unsafe 
condition,** but a test of actionable negligence in 
such cases is not what the owner of the building 
could have done to prevent the injury and accident, 
but what a reasonably prudent and careful person 
would have done under the circumstances.** He is 


poratlon, 21 N.B.2d 607, 280 N.Y. 
461—Gibson v. Jaystone Drug Co., 46 
K.Y.S.2d 380, 267 App.Dlv. 201. 

12. Md.—Cltisens Sav. Bank of Bal¬ 
timore V. Covington, 199 A. 849, 174 
Md. 633. 

13. Ark.—^Helena Gas Co. v. Rogers, 
135 S.W. 904, 98 Ark. 413. 

43 C.J. p 1100 note 64. 

14. N.D.—Grand Forks v. Paulsness, 
123 N.W. 878, 19 N.D. 293, 40 L-R- 
A.,N.S., 1158. 

43 C.J. p 1100 note 66. 

Objects dangerous to obUdrea 

Person placing objects in street 
which may be dangerous to children 
Is not liable for injuries unless he 
has reason to know and anticipate 
danger.—Earley v. New York Tele¬ 
phone Co., 189 N.E. 479, 263 N.Y. 424, 
reargument denied 191 N.E. 449, 264 
N.Y. 628. 

15. N.Y.—Beck v. Carter, 68 N.Y. 
283, 23 Am.R. 176. 

Wash.—Carroll v. Oentralia Water 
Co., 32 P. 609, 33 P. 431, 6 Wash. 
613. 


Liability of adjoining owner for in¬ 
juries resulting from dangerous 
condition of street not formally ac¬ 
cepted by municipality see infra 5 
860 b. 

Ways as to which duty is Imposed 
generally see supra S5 786-794. 

13. La.—O'Neill v. Hemenway, App., 
3 So. 2d 210. 

17. N.Y.—McNulty v. Ludwig, 188 
N.Y.S. 84, 153 App.Div. 206. 
Concurrent liability of abutting own¬ 
er and: 

Municipality see infra { *70. 
Person: 

Creating obstruction or defect In 
sidewalk see inflra S *61 »- 
Delivering merchandise through 
opening In sidewalk see infra 6 
868 b. 

1& Mo.—Corpus JbzlB dted la Lang 
V. J. C. Nichols Inv. Co., 69 S.W. 
2d 68, 68, 227 Mo.App. 1123. 

N.J.—^Brady ▼. Public Service R. Co.. 
79 A. 287, 80 N.J.Law 471. 

19. Tenn.—Osborn v. City of Nash¬ 
ville, 185 S.W.2d 610, 162 Tenn. 197. 
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Liability of public contractors see 
Infra S 866. 

20. N.Y.—Rohlfs V. Well, 279 N.Y.S. 
642, 244 App.Div. 467, affirmed 8 N. 
E.2d 588, 271 N.Y. 444. 

21. Pa.—^Lavelle v. Grace, 34 A.2d 
498, 348 Pa. 175, 150 A.L.R. 866— 
Diehl V. Fidelity Philadelphia 
Trust Co., 49 A.2d 190, 169 Pa. 
Super. 613. 

2A. La.—^Riche v. Thompson, App., 
6 So.2d 666. 

N.Y.—^Hopper v. Comfort Coal & 
Lumber Co., 80 N.Y.S.2d 861, af¬ 
firmed 80 N.Y.S.2d 857, 274 App. 
Div. 797. 

Liability for injuries resulting from 
defects In: 

Buildings generally see the C.J.S. 
title Negligence S 81, also 45 
C.J. p 868 note 18 et seq. 
Places abutting on highway gen¬ 
erally see the C.J.S. title Neg¬ 
ligence SS 77-80, also 46 G.J. p 
859 note 58 et seq. 

23. La.—^Riche v. Thompson, App., 6 
So.2d 566. 
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not an insurer of all who may pass,^^ but is required 
to exercise only ordinary and reasonable care for 
their protection.*® An adjoining property owner is 
liable only for the injuries resulting from the build¬ 
ing or mamteiiance on the street or sidewalk of 
something which did not properly belong there ana 
which is dangerous either in its nature or because of 
its faulty construction or which becomes dangerous 
through some negligence of the adjoining owner 
and is thereafter maintained knowingly in its unsafe 
condition for such period of time as would have 
permitted removal of the danger prior to the hap¬ 
pening of the injury.*® 

Owners of buildings who use adjoining public 
property in a special manner for their particular 
purposes, as in the case of stoops, areaways, stair¬ 
ways, or cellar doors, are responsible for the safe 
maintenance of that property,*^ and their liability is 
not to be determined by the application of rules ap¬ 
propriate to actions against municipalities.** 

An owner or an occupant is liable, if at all, for 
damages caused by the escape of substances from 
his premises only where some fault can be attribut¬ 
ed to him.** The owner or the occupant is not lia¬ 
ble for injuries caused to others in the absence of 
proof of negligence** unless he is shown to have 


created a nuisance.** 

The common-law liability of a municipality for 
injuries resulting from natural causes on streets or 
sidewalks can be shifted to abutting owners only by 
statutory or charter provision or by ordinance ade¬ 
quately authorized by such provisions,** and liabil¬ 
ity can be no greater than that specifically imposed 
thereby.** Clear language is required to impose by 
statute a wholly new duty on an abutting property 
owner in favor of third persons traveling on the 
public streets.*® 

§ 860. -Defects or Obstructions in 

Streets Generally 

a. In general 

b. Abutting owner or occupant 
a. Li General 

Liability for the reaulting damages la Imposed on per¬ 
sons who wrongfully or negligently cause a defect In, or 
interfere with or obstruct, a public street to the Injury 
of persons rightfully using the street. 

Liability for the resulting damages is imposed on 
any person who wrongfully or negligently causes a 
defect in, or interferes with or obstructs, a public 
street to the injury of persons rightfully using the 
street,*® according to the decisions on the ques- 


04. La.—^Rlche v. Thompson, supra. 
25. La.—^Riche v. Thompson, supra. 
28. Mo.—Riley v. Woolf Bros., 169 
S.W.2d S24, 236 Ho.App. $61. 

27. N.T.—^D1 Carlo v. Accurso, 41 
N.Y.S.2d 833. 

Right of adjoining owner or occupant 
to use street for areaways, court¬ 
yards, and stairs there^m see 
Infra 9 1709. 

Aroaway 

(1) Areaway In sidewalk. Improp¬ 
erly constructed or becoming defec¬ 
tive. la nuisance for which owner 
or occupier Is liable, when result¬ 
ing in Injury to pedestrians.—Cool v. 
Rohrbach, Mo.APP.. 21 S.W.2d 919. 

(2) Property owner maintaining 
areaway beyond building line must 
keep areaway In reasonably safe 
condition for those whose entrance 
from adjoining sidewalk could be rea¬ 
sonably anticipated.—Tymon v. M. 
L. S. ConsL Co., 186 N.El 429, 262 
N.T. 161. 

(3) Owner of apartment house 
maintaining railed off areaway which 
extended beyond building line and 
adjoined sidewalk, was held, as mat¬ 
ter of law, not guilty of negligence 
In leaving radiator against wall of 
areaway notwithstanding child's in¬ 
juries in attempting to move radiator 
while looking for penny lost In area¬ 
way.—Tymon r. M. Ij. 8. Const Co., 
supra. 


Courtyard 

The owner of property is obliged to 
maintain a courtyard within street 
lines free from hidden and known 
dangers.—Hayton v. McLaughlin, 12 
N.T.S.2d 292, 263 App.Dlv. 246, re¬ 
versed on other grounds 43 N.E.2d 
813, 289 N.T. 66. 

28. N.T.—D1 Carlo v. Accurso, 41 N. 
r.S.2d 833. 

28. N.C.—^Klassette v. Liggett X>rug 
Co., 42 S.B.2d 411, 227 N.C. 263. 
3a N.C.—^Klassette v. Liggett Drug 
Co., supra. 

31. N.C.—^Klassetts v. Liggett Drug 
Co., supra. 

32. Conn.—Willoughby v. City of 
New Raven, 197 A. 86, 123 Conn. 
446. 

33. Conn.—Willoughby v. City of 
New Haven, suprcL 

Oonstraotton of statute 
Generally, in construing statutes 
or ordinances imposing on property 
owners the performanoe of part of 
duty of municipality, unless it Is 
plainly expressed otherwise, a breach 
of such regulation will be enforced 
only by the municipality or by en¬ 
forcement of penalty prescribed In 
the statute, and no right of action 
accrues to an individual against 
property owner for injuries suffered 
In consequence of breach of duty.— 
Willoughby T. City of New Haven, 
supra. 


94. Cal.^—Schaefer r. Lenahan, 146 
P.2d 929, 63 Cal.App.2d 334. 

Contradictory acts presoxlblng abut- 
tlng owner's UahUlty held In^ 
vaUd 

Tenn.—Maddux ▼. City of Nashvllls, 
18 S.W.2d 819, 168 Tenn. 807. 

35. U.S.—^Delaware, L. & W. R. Co. 
▼. Chlara, C.C.A.N.J., 05 F.2d 668, 
certiorari denied Chlara v. Dela¬ 
ware, L. & W. R. Co., 69 S.Ct 68, 
805 U.S. 609, 88 L.Ed. 387. 

La.—^Rogge v. GaJlero, 131 So. 207, 16 
La.App. 565, appeal dismissed 134 
So. 909, 15 La.App. 665—Cole v. 
Central Contracting Co., 5 Iia.App, 
513. 

N.T.—Schroeder v. City and County 
Sav. Bank of Albany, 67 N.E.2d 
67, 293 N.T, 870. motion denied 67 
N.B.2d 842, 293 N.T. 764—Tlpaldl 
T. Riverside Memorial Chapel, 78 
N.T.S.2d 12, 278 App.Dlv. 414, mo¬ 
tion denied 80 N.l!].2d 644, 297 N.T. 
1029, aOlrmed 82 N.B.2d 686, 298 
N.T. 686. 

Tex.—City Ice Delivery Co. v. Suggs, 
Clv.App., 60 S.W.2d 638, error re¬ 
fused. 

43 aj. p 1099 notes 66-69-i> 1100 
notes 60-62. 

Liability of publlo eontractors see 
Infra 9 866. 

Fassagenoray over ohsferuotlon 
One who obstructs street and 

thereafter assumes to provide pas¬ 
sageway over obstruction Is liable 
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tion including children;®® and any obstruction 
which unnecessarily impedes the lawful use of the 
street by the public is a nuisance which will render 
the creator liable for an accident resulting there¬ 
from,® ^ but an obstruction of a way does not cre¬ 
ate a nuisance if it is not for an unreasonable length 
of time, is reasonably necessary for the transaction 
of business, and does not unreasonably interfere 
with the rights of the public.®® 

Dangerous instrumentality. The leaving of an 
inherently dangerous instrumentality in a public 
street unguarded raises the duty to exercise reason¬ 
able care that children®® and others^® rightfully 
there do not suffer injury from such unusual and 
dangerous condition or instrumentality. 

Building material in street. A private contrac¬ 
tor or other person is liable for resulting damages 
where he has failed to exercise reasonable care 
with respect to building material piled in the 
street,but he is not liable in the absence of neg¬ 
ligence on his part.^® So a compliance by a build¬ 
er with a city ordinance regulating the placing of 
materials in the street will protect him against lia¬ 
bility to a person injured by falling over such ma- 
iterial.^® 

As to the remainder of the street, persons who 
have obtained permission to use a part of the street 
occupy much the same situation as a property own¬ 
er occupies to a street upon which his proper^ 
abuts.^^ They owe the duty not to obstruct it 
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themselves,4® and the duty not to place thereon any 
matter or substance which would render its use dan¬ 
gerous.^® They owe no duty, however, to enter 
upon and repair it if it becomes out of repair be¬ 
cause of its use by others,^^ and no duty to enter 
upon it and remove therefrom any substance which 
others by their use deposited thereon,*® such as oil 
or grease.*® Indeed, it would seem that they may 
not lawfully do so, at least without the consent of 
the city authorities.®® They cannot be held liable, 
therefore, for injuries caused to a member of the 
general public using the street by an accumulation 
of oil and grease thereon,even though they might 
have anticipated that such would be the result if 
the street was left open to use by the general pub¬ 
lic.®® 

Structures in street. Whoever, without express 
authority, materially obstructs or renders hazard¬ 
ous the use of a public street by placing structures 
upon, above, or below the surface thereof is guilty 
of maintaining a nuisance,®® and persons sustain¬ 
ing special damage as a result of such nuisance, if 
themselves free from fault, have a right of action 
against the person causing or continuing the nui¬ 
sance.®* Thus a person is liable for injuries where 
he has placed a structure in the street dangerous to 
travelers®® or calculated to frighten horses.®® 

After a municipality has accepted a land compa¬ 
nds plat and confirmed the dedication of streets 
shown thereon and accepted and approved the con¬ 


fer Injuries to person uslngr another 
means of eerresa which la permitted 
•to assume appearance of safe pass¬ 
age.—Community Natural Goa Go. v. 
Henley, C.C.A.Tex., 54 P.2d 69. 

86b La.—Smith V. City of Baton 
Rouge, 117 So. 559, 166 La. 472. 
Mo.—^Lampreoht v. Krueger, App., 46 
S.W.2d 908. 

Wla.—Ptah V. ICuetemeyer, 187 N.W, 
1000, 177 Wts. 262, 196 N.W. 856, 
197 N.W. 363, 182 Wis. 857. 

43 C.J. p 1100 note 63. 

Xlabillty of municipality for Injuries 
to children playing In street see 
supra S 846. 

37. La.—Clack v. Liggett Drug Co., 
App., 164 So. 482. 

N.J.—Christine v. Mutual Grocery 
Co., 194 A. 626, 119 N.J.Law 149— 
Sullivan V. JEiina Casualty & Sure¬ 
ty Co., 170 A. 38, 115 N.J.Law 280. 

88. Mass.—Gaw v. Hew Const Co., 
15 N.E.2d 225, 800 Mass. 250. 

.39. Ala.—^Birmingham Dleotrlc Co. 
V. Kirkland, 118 So. 640, 218 Ala. 
429. 

■OasoUne tank 

An owner of an underground gaso- 
.llne storage tank who installed and 


maintained it in a public alley was 
under a positive duty to inspect and 
properly maintain it so as to elimi¬ 
nate danger from explosion, or to 
remove it after its use had been 
abandoned.—^FJellman v. Weller, 7 
N.W.2d 621, 213 Minn. 467. 

49. Ala.—^Birmingham Electric Co. 
v. Kirkland, 118 So. 640, 218 Ala. 
429. 

41. Cal.—Kata v. Helblng, 271 P. 
1062, 206 Cal. 629, 62 A.UR. 826. 

Ky.—^unliffe v. Ghumbler, >11 S.W.2d 
105, 226 Ky. 416. 

Mo.—Lamprecht v. Krueger, App.. 46 
S.W.2d 908. 

43 C.J. p 1100 note 61. 

Liability of municipality in respect 
of building materials see supra S 
810. 

License or permission of munici¬ 
pality see infra S 867. 

42. 111.—^Pennington v. Rowley Bros. 
Co., 241 111.APP. 58. 

43. Ind.—Wood V. Hears, 12 Ind. 516, 
74 Am.D. 222. 

44 . Wash.—Gabrielsen v. City of 
Seattle, 272 P. 723, 150 Wash. 167, 
68 A.L.R. 200, reheard 278 P. 1071, 
162 Wash. 700, 63 A.L.R. 200. 
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45. Wash.—Gabrielsen 
Seattle, supra. 

T. 

City 

of 

4K Wash.—Gabrielsen 
Seattle, supra. 

T. 

City 

of 

47. Wash.—Gabrielsen 
Seattle, supra. 

V. 

City 

of 

48. Wash.—Gabrielsen 
Seattle, supra. 

V. 

City 

of 

49. Wash.—Gabrielsen 
Seattle, supra. 

V. 

City 

of 

50l Wash.—Gabrielsen 
Seattle, supra. 

V. 

City 

of 

51. Wash.—Gabrielsen 
Seattle, supra. 

V. 

City 

of 

58. Wash.—Gabrielsen 

T. 

City 

of 


Seattle, supra. 

63. Ohla—^Yackee v. Village of Na¬ 
poleon, 21 N.E.2d 111, 136 Ohio St. 
344. 

54. Ohia—^Tackee t. Village of Na^- 
poleon, supra. 

55. Tex.—Moore t. Kopplln, Civ. 
App., 136 S.W. 1033. 

50. Mass.—^Hurley v. Boston, etc., 
R. Co., 117 N.E. 691, 228 Mass. 866 
—Igo V. Cambridge, 96 N.E. 657, 
208 Mass. 671. 

Liability of municipality see supra I 
820. 
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struction of a storm water sewer in a certain street^ 
the land company is under no oblig^ation to repair 
the street^? and is not liable for injuries to pedes¬ 
trians caused by defects therein.68 

b. Abutting Owner or Occupant 

In the absence of statute the owner or occupant of 
adjoining property Is under no obligation to repair the 
street In front of his premises and Is not liable for Injury 
resulting from a defect therein which was not the result 
of his affirmative act or that of hla agents or servants, but 
he owes a duty to the public to do no affirmative act that 
will create a dangerous condition In the street. 

In the absence of statute the owner or occupant 
of adjoining property is under no obligation to re¬ 
pair the street in front of his premises,^^ and is 
not liable for an injury arising from a defect there¬ 
in which does not result from his afBrmative act,^^ 
or that of his agent or servant,even though he 


owns the fee in the street.** He does, however, 
owe a duty to the public to do no affirmative act 
that will create a dangerous condition in the street 
fronting his property,** and where for his own con¬ 
venience he has interfered with the street, rendering 
it less safe for use, he is liable to any person who 
in the exercise of due care sustains injury by rea¬ 
son of his aot*^ Even where an abutting owner 
makes a rightfal use of the street, such right is sub¬ 
ordinate to the rights of the public, as discussed in¬ 
fra § 1707; and his failure to exercise due care in 
such use will render him liable to a person injured 
thereby.** It has been held that the municipality 
cannot impose on a property owner its duty of keep¬ 
ing its highways in a reasonably safe condition for 
public travel.®* 

Parkways between property line or sidewalk and 


67. Ohio.—Vlnowood Land Co. v. 
Cralff, 164 N.B. 768. 80 Ohio App. 
427. 

SSL OhlOd—Ylnewood Land Go. v. 
Cialff, supra. 

59. Ala.—Goipiu Jnxli died In City 
of Birmingrham v. Wood, 197 So. 
885. 890. 240 Ala. 138. 

Ariz.—Corpu Juzls cited In Cobb v. 
Salt River Valley Water Users' 
Ass'n, 114 P.2d 904, 905, 67 Ariz. 
451. 

HawalL—re Taxes Victoria Ward, 
38 Hawaii 235. 

Iowa.—^Atkinson v. Sheriff Motor Co., 
212 N.W. 484, 208 Iowa 196. 

N.Y.—Basson v. Heald, 278 N.T.S. 

661, 164 Mlsc. 693. 

43 C.J. p 1108 note 11. 

Effect of ozdSnanoo 
Ordinance provldlnsr that whoever 
owned or controlled a water meter 
box placed in aay street or alley 
should keep the top of the box at 
same level as surrounding grade In 
street was repealed by an ordinance 
providing that the consumer should 
put in, maintain, and repair the 
meter box according to specifications 
of water company.—^Banty v. City of 
Sedalla, Mo.App., 120 S.W.2d 69. 

Where a nuudclpality maintains a 
street across abutting property, the 
abutting owner owes no duty to a 
traveler to see that the street is 
maintained in a safe condition.— 
Poole V. Southern R. Co., 129 S.E. 
297, 84 GeuApp. 290. 

ea Cal.—Corpus Juris cited In 
Black V. Southern Pacific Co., 12 
P.2d 981. 986, 124 Gal.App. 821. 
Conn.—Stevens v. Nellgon, 164 A. 
661, 116 Conn. 807. 

Ga.—^Ellls V. Southern Grocery 
Stores, 167 S.E. 824, 46 Ga.App. 
264. 

HawalL—^Ih re Taxes Victoria Ward, 
88 Hawaii 236. 


Ky.—Wright v. Louisville & N. R. 

Co., 40 S.W.2d 1008, 240 Ky. 73. 
Minn.—^Freeman v. City of Minne¬ 
apolis, 17 N.W.2d 364, 219 Minn. 
202 . 

Mont.—^Nord v. Butte Water Co., 80 
F.2d 809, 96 Mont. 311. 

H.Y.—^Leonard v. Home Owners Loan 
Corp., 60 N.Y.S.2d 78, 270 App.Dlv. 
363, 786, 867, affirmed 76 N.K2d 
261, 297 N.Y. 103. 

R.I,— ^Therrien v. First Nat. Stores, 
6 A.2d 731, 63 R.I. 44. 

43 C.J. p 1103 note 11. 

Liability: 

As between landlord and tenant see 
Landlord and Tenant S5 427-431. 
Of: 

Abutting owner for defects in 
premises adjoining highway 
see the C.J.S. Title Negligence 
9 60, also 45 C.J. p 880 note 
66—p 840 note 71. 

Municipality for acts or omis¬ 
sions of abutting owners see 
supra 9 796. 

6L Minn.—^Freeman v. City of 
Minneapolis, 17 N.W.2d 864, 219 
I Minn. 202. 

62, Hawaii.—^In re Taxes Victoria 
Ward, 33 Hawaii 286. 

Md.—Canton Co. v. Seal, 125 A. €8, 
144 Md. 174. 

66. Ariz.—Cobb ▼. Salt River Valley 
Water Users' Ass'n, 114 P.2d 904, 
67 Ariz. 461. 

6^ Ga.—^Ellis V. Southern Grocery 
Stores, 167 SJB3. 824, 46 Ga.App. 
264. 

La.—Clack v. Liggett Drug Co., App., 
164 So. 482. 

Ohio.—Herron v. City of Youngstown, 
24 N.B.2d 708, 186 Ohio St. 190. 
Tenn.—Osborn v. City of Nashville, 
186 S.W.2d 510, 182 Tenn. 197. 

43 C.J. p 1108 note 13. 

Effect of statute 

Special act was held to impose 11a- 
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blllty on abutting property owner on¬ 
ly for defect or obstruction In streets 
which he himself created.—Stevens 
V. Nellgon, 164 A. 661, 116 Conn. 
807. 

EUlsanca 

(1) Any obstruction of street 
which interferes with use for travel 
is public nuisance.—Weis v. Long 
Island R. Co., 266 N.Y.S. 702, 236 
App.Dlv. 263, reversed on other 
grounds 186 N.B. 861, 262 N.Y. 362. 

(2) Abutting owner is liable for 
injury resulting from nuisance 
created by him in highway rendering 
highway unsafe for public travel.— 
Stevens v. Nellgon, 164 A. 661, 116 
Conn. 307. 

(8) Obstruction by abutting owner 
which might ordinarily be deemed 
permissible may become nuisance and 
Its maintenance negligent when its 
location endangers persons using 
sidewalks, particularly when ordi¬ 
nances forbid such obstructions, and 
permit for private use of such ob¬ 
struction, issued by municipal of¬ 
ficer or board without legal Justifica¬ 
tion, docs not make obstruction legal. 
—Saphir V. Childs Co., 276 N.Y.S. 
1010, 243 App.Dlv. 686. 

<4) One who starts a fire in a pub¬ 
lic street commits a nuisance and 
is responsible for consequential dam¬ 
ages which may bo reasonably antici¬ 
pated as result of leaving fire burn¬ 
ing and unguarded.—Ostrowski v. 
Zolnlorowlcz, 16 A.2d 803. 126 N.J. 
Law 616. 

6B. Iowa.—Spurting v. Stratford^ 
191 N.W. 7-84, 106 lowa 1002. 

48 C.J. p 1108 note 15. 

66. Conn.—Stevens v. Nellgon, 164 
A. 661, 116 Conn. 807. 

Minn.—O'Haxa v. Morris Fruit & 
Produce Co., 282 N.W. 274, 208 
Minn. 641. 

Delegation of duty generally see su¬ 
pra 9 785. 
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curb. Not every obstruction or depression con¬ 
structed or maintained by a property owner in the 
area between the curb and the sidewalk or property 
line constitutes a nuisance.®*^ Property owners are 
entitled to plant grass, trees, and shrubbery in park¬ 
way spaces between their lot line and the sidewalk 
and between the sidewalk and the curb,®® and their 
duty with respect to the maintenance of such plots 
is different from that imposed with respect to the 
traveled portions of the street or sidewalk.®® They 
should not ignore the possibility that passersby may 
deviate from the improved sidewalk onto the un¬ 
paved section,*^® but no liability can arise from the 
uses and conditions which are customary and per¬ 
missible in such areas, even though they may in¬ 
volve some slight element of danger.*^! The major 
factor in the test on the question of nuisance in 
such cases is the factor of reasonableness,and for 
all practical purposes the same factor of reasonable¬ 
ness is the major factor in a test on the question of 
negligence.*^® 

Where ample sidewalk space has been provided 
such owners may protect parkway spaces with rea¬ 
sonable barriers without becoming liable to a pedes¬ 
trian who leaves the space provided for his safe and 
convenient travel and goes upon the parkways^^ 
unless the barrier is so constructed as to be a men¬ 
ace and obvious danger to the pedestrian while us¬ 
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ing the sidewalk.^® Such a structure is not per se 
a public nuisance^® or a dangerous obstruction,?*^ 
and is not a nuisance unless so constructed as to 
endanger travelers upon the street or sidewalk while 
using the ways provided for travel, although it may 
involve some element of danger to those leaving the 
paved portion of the street or sidewalk.?® Abutting 
property owners are required to use only reasonable 
care to keep the area between the sidewalk and curb 
which is devoted to ornamentation reasonably safe 
for pedestrians;?® and, since it is not intended that 
there should be travel thereon, objects may be 
maintained there which would be prohibited ob¬ 
structions on the traveled portion of the street;®® 
but liability arises where the injury results from 
negligence.®^ 

Building materials in street. Where, in accord¬ 
ance with the rules stated infra § 1709, an adjoin¬ 
ing landowner makes a rightful use of the street for 
the deposit of building materials, he is not under 
ordinary circumstances charged with the duty to 
render them safe for persons using them for their 
own purposes, whether of pleasure, convenience, or 
profit;®® but he must exercise due care for the 
safety of travelers®® and exercise reasonable dili¬ 
gence in providing warning signals during periods 
of darkness;®^ and he is not relieved of this duty 
by the fact that it was the custom of the munici- 


B7. Cal.—Calder v. City and County 
of San Francisco, 123 P.2d 897, 60 
Cal.App.2d 837. 

W.Va.—Higfrlnbothaxn v. Kearse, 161 
S.E. 37, 111 W.Va. 264, 77 A.L.R. 
• 1110 . 

Ownership of fee In street generally 
see infra S 1681. 

€& Okl.—City of Tulsa v. Ensign, 
117 P.2(l 1013, 189 Okl. 607. 

69. Okl.—City of Tulsa v. Ensign, 
supra. 

Pa.—SohranoLm v. City of Pittsburgh, 
9 A.2d 373, 837 Pa. 66—Schaut v. 
Borough of St. Marys, 14 A.2d 688, 
141 Pa.Super. 888. 

70. I*n.—Schramm v. City of Pitts¬ 
burgh, 9 A.Sd 378, 837 Pa. 66— 
Schaut T, Borough of St. Marys, 14 
A.2d 683, 141 Fa.Super. 888. 

71. Pa.—Schramm v. City of Pitts¬ 
burgh, 9 A.2d 373, 337 Pa. 66— 
Schaut V. Borough of St. Marys, 14 
A.2d 683, 141 Fa.Super. 388. 

72. Cald—Oalder v. City and County 
of San Francisco, 128 P.2d 897, 60 
Cal.App.2d 837. 

73. Cal.—Calder v. City and County 
of San Francisco, supra. 

74. Okl.—City of Tulsa ▼. Ensign, 
117 P.2d 1018, 189 Okl. 607. 

75. Okl.—City of Tulsa r. Ensign, 
supra. 


7& Okl.—City of Tulsa v. Ensign, 
supra. 

Va.—Price v. Travis, 140 S.E. 644, 149 
Va. 636, 66 A.L..R. 209. 

Custom as affecting' question 

(1) In determining whether a 
fenced-ln courtyard partly on pub¬ 
lic street or sidewalk is a nuisance as 
a matter of law, it must be recog¬ 
nized that an enclosed courtyard Is a 
customary and traditional street pur¬ 
pose or use.—^Hayton v. McLaugh¬ 
lin. 32 K.7.S.2d 292, 263 App.Div. 
246, reversed on other grounds 48 
N.E.2d 813, 289 N.T. 66. 

(2) Courtyards encroaching on 
space within street lines generally 
see Infra § 1709. 

77, Va.—Price v. Travis, 140 S.E. 

644, 149 Va. 686, 66 A.L.R. 209. 

7a Okl.—City of Tulsa v. Ensign. 

117 P.2d 1013, 189 Okl. 607. 

Held nuisance 

Encroachment In public street of 
barrier consisting of low wooden 
stakes connected by wire, inclosing 
grass plot between sidewalk and 
building, constituted nuisance as 
matter of law.—O'Rourke v. Castag- 
nola, 283 N.T.S. 927. 246 App.Dlv. 
766. 

7a Conn.—Allen v. Mussen, 26 A.2d 
776, 129 Conn. 161. 

aa Conn.—Allen v. Mussen, supra.! 
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Wire netting 

Where abutting property owner 
placed wire netting over space be¬ 
tween sidewalk and curb to protect 
grass seed, condition so created was 
not an obstruction within city ordi¬ 
nance making persons who place an 
obstruction upon the sidewalk with¬ 
out a written permit, guilty of a 
misdemeanor.—Allen v. Mussen, su¬ 
pra. 

81. La.—^Long v. American R. Ex¬ 
press Co., 90 So. 663, 150 La. 184, 
22 A.L.R. 1493. 

43 C.J. p 1101 note 78. 

Liability of municipality for defects 
In grass plot see supra 5 807. 
XieavlzLg brown oord on stakes 
around grass plot located between 
curb and sidewalk, causing pedestrian 
to trip over cord In nighttime, was 
negligence.—Gulf Refining Co. v. 
Gilmore, 162 So. 621, 112 Fla. 866. 
80. Mo.—-Pueschell v. Kansas City 
Wire, etc.. Works, 79 Mo.APp. 469. 
N.J.—^EYledman v. Snare, etc., Co., 61 
A. 401, 71 N.J.Law 605, 108 Am.S. 
R. 764, 70 L.R.A. 147. 

43 C.J. p 1103 note 19. 

83. Arlz.—^Beltran v. Stroud, 160 P. 
td 766, 63 Arlz. 249. 

48 C.J. p 1103 note 20. 

84. Mo.—Christman v. Melerhoffer, 
92 S.W. 141, 116 Mo.App. 46. 
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pality to light the street fights early enough to dis¬ 
close the presence of the obstruction.^^ The fact 
that building material lying in the street may be 
attractive to children as a place for play or as a 
resting place does not impose on the landowner a 
duty so to arrange them as to render them safe for 
such purposes.®* 

Street dedicated hut not accepted. The adjoining 
owner’s liability for injuries resulting from the dan¬ 
gerous condition of a street dedicated to public use, 
due to his wrongful use thereof, is not affected by 
the fact that such street has not been formally ac¬ 
cepted by the municipality.®^ 

§ 861. -Defects or Obstructions in Side¬ 

walks Generally 

a. In general 

b. Abutting owner or occupant 
a. In General 

Any person who for his own private purposes Inter¬ 


feres with a sidewalk and falls to restore It to a safe con¬ 
dition Is guilty of a nuisance and liable to any person 
sustaining Injury Irrespective of negligence; and liability 
also arises where the Injury results from negligence with 
respect to obstructions or defects In the sidewalk. 

Any person who for his own private purposes in¬ 
terferes with a sidewalk and fails to restore it to a 
safe condition is guilty of a nuisance and liable to 
any person sustaining injury thereby,®® irrespective 
of negligence.®® Liability also arises where the in¬ 
jury results from negligence with respect to ob¬ 
structions or defects in the sidewalk,®® as where 
such defects are negligently created or maintained 
by contractors employed by abutting property own¬ 
ers,®^ reasonable care to protect pedestrians being 
the test of liability.®® However, one lawfully using 
the streets for the construction of a building is un¬ 
der no affirmative duty to make the place entirely 
safe for children.®® Also a contractor engaged in 
the lawful work of repairing a sidewalk is not neg¬ 
ligent in taking up a stone thereof to put cinders 
under it, thereby leaving a depression into which a 


86. Mo.—Ohrlstman v. Meierhoffer, 
supra. 

86. N.J.—Friedman v. Snare, etc.. 
Co., ei A. 401, 71 N.J.Law 605, 108 
Am.S.R. 764, 70 L..B.A. 147, *2 Ann. 
Cas. 497. 

48 C.J. p 1103 note 23. 

87. N.T.—Shapiro v. Albanv Chem¬ 
ical Co., 189 N.T.S. 736. 197 App. 
Dlv. 719. 

43 C.J. p 1103 note 26. 

Liability for causing defect in pub¬ 
lic street not formally accepted or 
Improved generally see supra 9 
867. 

Ways as to which duty is imposed 
generally see supra S9 78G-794. 
FortloiL not accepted 
Abutting owner cannot make use 
of street hazardous, although city 
had accepted only portion of ease¬ 
ment.—Price V. Travis, 140 S.B. 644, 
149 Va. 636, 66 A.L.R. 209. 

Long public use 

Duty of adjoining property owner 
to passers-by on street long used by 
public was held same as though 
street had been legally laid out.— 
Klepper v. Seymour House Corpora¬ 
tion of Ogdensburg, 158 N.B. 29, 246 
N.Y. 85, 62 A.L.R. 956. 

88. Cal.—Corpus Juris cited In 

Barton v. Capitol Market, 134 P.2d 
847. 848, 67 Cal.App.2d 516. 

Conn.—^Hanlon v. City of Waterbury, 
142 A. 681, 108 Conn. 197. 

Ga.—Goldman v. Cllsby. 8 S.E.2d 701, 
62 Ga.App. 616. 

Pa.—^Fougeray v. Pflieger. 170 A. 267, 
314 Pa. 65—^Anderson v. Supplee 
Wills Jones Milk Co.. 181 A. 368. 
119 Pa.Super. 386. 

Utahd—Salt Lake City v. Schulbach. 
United Pac. Ins. Go,. Intervener, 


159 P.2d 149, 108 Utah *266, 160 
A.L.R. 809. 

W.Va.—^Higginbotham v. Eearse, 161 
S.B. 87, 111 W.Va. 264, 77 A-L.R. 
1110 . 

43 C.J. p 1101 note 76. 

Obstructions and encroachments as 
nuisance generally see Infra i 1744. 

Absolute nulsauoe 
If no license was Issued by city to 
contractor engaged in constructing 
building to extend a compressed air 
pipe across a sidewalk, then the ob¬ 
struction resulting In Injury to pe¬ 
destrian was an absolute nuisance.— 
Delaney v. Philhem Realty Holding 
Corporation, 21 N.B.2d 607, 280 N.Y. 
461. 

89. Utah.—Salt Lake City v. Schul¬ 
bach, United Pac. Ins. Co., Inter¬ 
vener, 159 P.2d 149, 108 Utah 266, 

160 A.L.R. 809. 

W.Vo.—^Higginbotham v. Kearse, 161 
S.E. 37, 111 W.Va. 264, 77 A.L.R. 
1110 . 

43 C.J. p 1101 note 76. 

9a La.—^Degeneres v. Pan-American 
Petroleum Corporation, App., 163 
So. 481. 

Pa.—Barrett v. tially, 87 Pa.Di8t. & 
Co. 645, 42 Lack.Jur. 67. 

! 43 C.J. p 1101 note 77. 

Opening door obstructing sldewaUc 
Where customer in restaurant is 
not aware of danger to passing pe¬ 
destrians by reason of door opening 
out over sidewalk, negligence cannot 
be charged to customer for opening 
door suddenly and striking a pedes¬ 
trian with door.—Broyles v. Speer, 
61 A.2d 891, 160 Pa.Supjer. 405. 
STalsaaoe arising out of nagllgenoe 
If license was issued by city to 
contractor engaged In constructing 
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building, to extend a compressed air 
pipe across a sidewalk, but the priv¬ 
ilege to obstruct the s.dcwalk was 
exercised in an Improper manner, 
then the resulting nuisance was a 
nuisance arising out of negligence.— 
Delaney v. Philhem Realty Holding 
CorporaUon, 21 N.E.2d 507, 280 N.Y, 
461. 

91. Tex.—^Randle v. Naugle, Civ. 
App., 299 S.W. 297. 

48 C.J. p 1101 note 79. 

Liability for acts of subooatrootor 
One who authorizes work danger¬ 
ous to those on a public way cannot 
delegate liability for the negligent 
performance of that work, except 
where the liability re.<iuttB from op¬ 
erations which are not actually a 
part, but merely connected with the 
work, with respect to general con¬ 
tractor’s liability for acts of sub¬ 
contractor.—Delaney v. Philhem 
Realty Holding Corporation, 21 N. 
E.2d 607, 280 N.Y. 461. 

92. Ill.—Bybee v. City of Oollins- 
vllle. 76 N.E.2d 56, 332 111 App. 353. 

Kan.—Pierce v. Jilka, I8l P.2d 330. 

168 Kan. 232. 

Pa.—Bnstl V. Papale. 16 A.2d 476, 
143 Pa.Supcr. 38. 

43 C.J. p 1101 note 80. 

Depression in sldewaUe hAld reason^ 
ably safe 

Ill.—^Bybee v. City of Colllnsvlllo, 76 
N.E.2d 66, 333 lll.App. 368. 

93. N.T.—O'Gallaghan v. Common¬ 
wealth Englnoorlng Ouriioration, 

169 N.B. 884, 247 N.T. 127. 
Contractor hold not liable for In¬ 
juries to child falling from stops 
leading from sidewalk to roof of 
shed.—O’Callaghan v. Commonwealth 
Engineering Corporation, supra. 
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traveler steps and is injured.®^ 

A temporary obstruction on the sidewalk is not 
justified by the necessities of the person creating it 
unless such obstruction is reasonable with refer¬ 
ence to the public.®^ So, while a building contrac¬ 
tor has the right to place material temporarily on 
tlie sidewalk,and a mere temporary obstruction 
of the sidewalk will not necessarily constitute a nui¬ 
sance so as to impose liability,^7 such right does not 
authorize him to obstruct the walk with an unrea¬ 
sonable and excessive amount of material which 
will interfere with public travel,®* and a subcon¬ 
tractor®® and an intermediate contractor supervis¬ 
ing the subcontractor’s work^ will be held liable for 
injuries resulting to third persons from the main¬ 
tenance of such a nuisance. Defendant property 
owner is not liable for injuries resulting from a de¬ 
fect in the sidewalk abutting another owner’s prop¬ 
erty caused by the trucks of an independent con¬ 
tractor who was doing work for defendant crossing 
over the sidewalk at such point without defendant’s 
authorization.® 

Slight irregularities in the surface of the side¬ 
walk will not impose liability on the person re¬ 
sponsible therefor.® 

Concurring liability of abutting owner. The fact 
that the abutting owner is also liable for injuries 
caused by obstructions or defects in the sidewalk 
will not affect the liability of the person creating the 
obstruction or defect.^ Where an obstruction is 
negligently created by the abutting owner and a 


building contractor, they may be jointly liable.® 

Completion of work by contractor. A contractor 
who has fully completed the work in accordance 
with his contract with an abutting owner is not lia¬ 
ble for subsequent injuries resulting from the work 
done,® but he is liable for injuries which he might 
have foreseen would result from his act in placing 
an obstruction on a repaired sidewalk to protect it 
until the cement hardened, notwithstanding the 
owner may have accepted the work of the contrac- 
tor.7 

b. Abutting Owner or Occupant 

(1) In absence of statute or ordinance 

(2) Effect of statutes or ordinances 

(1) In Absence of Statute or Ordinance 

(a) In general 

(b) Affirmative acts creating dangerous 

condition; nuisance 

(c) Special use for private benefit 

(a) In General 

The owner or occupant of property abutting a aide- 
walk is not an Insurer of the safety of pedestrians using 
the sidewalk, and, as a general rule. In the absence of 
statute, he owes no duty to the public to keep the side¬ 
walk In repair or In a safe condition for travel, and Is 
not liable for Injuries to a traveler from defects or ob¬ 
structions which he did not create. 

The owner or occupant of property abutting a 
sidewalk is not an insurer of the safety of pedes¬ 
trians using the sidewalk® and, although there is 


M, N.T.—Fltzgf'rald v. Deffnon Con¬ 
tracting Co.. 110 N.Y.S. 857. 126 
App.Dlv. 363. 

06. Ill.—Ilanson ▼. Noltlng. 182 HI. 
App. 646. 

8a Mass.—Oaw v. Hew Const. Co., 
15 N.E.2d 226, 300 Mans. 250. 

48 C.J. p 1101 noto 83. 

Occupancy of street Incident to erec¬ 
tion or demolition of buildings gen¬ 
erally see Infra S 1700. 

97. Moss.—Jones v. Hayden, 60 N. 
B.3d 776, 314 Mass. 619—Oaw v. 
Hew Const. Co., 16 N.B.2d ■226. 800 
Mass. 350. 

98. Mo.—I>aneschocky v. Bleble, 103 
S.W. 066, 105 Mo.App. 470. 

43 C.J. p 1101 note 84. 
aa N.T.—Schwartz v. Merola Bros. 
Const. Corporation, 34 N.T.S.2d 220, 
963 App.T)lv. 631, motion denied 46 
N.E.2d 367, 289 N.T. 766, afllrmed 
48 N.E.2d 290. 290 N.T. 146. 

1. N.T.—Schwartz v. Merola Bros. 
Const. Corporation, supra. 

a. N.T.—^Degnan v. City of New 
Tork, 231 N.T.S. 181, 224 App.Div. 
867. 


3, U.S.—Kansas Gas & Electric Co. 
Y. Evans, C.C.A.Kan., 100 F.2d 649, 
certiorari denied Evans v. Kansas 
Gas & Elec. Co., 59 SJCt. 790, 306 
U.S. 666, 83 L..Ed. 1061. 

Lilability of abutting owner or occu¬ 
pant for slight irregularities see 
infra subdivision b (1) (a) of this 
section. 

Frojeotioi& of Iron door In sidewalk 
a half an Inch or less above level of 
sidewalk was too slight, casual, and 
inconsequential to constitute actiona¬ 
ble negligence, and no recovery could 
be had against utility company main¬ 
taining door for Injuries allegedly 
sustained by plaintiff in fall caused 
by projection of door above walk.— 
Kansas Gas & Electric Co. v. Evans, 
C.CA.Kan., 100 P.2d 649, certiorari 
denied Evans v. Kansas Gas & Elec. 
Co., 69 S.Ct 790, 306 U.S. 666, 83 L. 
Ed. 1061. 

4. Fa.—^Martin y. Letter, 127 A. 889, 
282 Pa. 286. 

43 C.J. p 1102 note 97. 

Concurrent liability: 

In gener^ see supra S 867. 

Of municipality and abutting own¬ 
er see Infra 5 870. 
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Joint and several liability 

Where restaurant proprietor negli¬ 
gently constructs door so that It 
opens over sidewalk and endangers 
passing pedestrians and customer Is 
sufficiently cognizant of situation to 
be chargeable with negligence In 
opening door suddenly, customer and 
proprietor are Jointly and severally 
liable to pedestrian who is struck by 
door and Injured.—^Broyles v. Speer, 
51 A.2d 391, 160 Pa.Super. 405. 

5. Mo.—Shaflr v. Sieben, 938 S.W. 

419, 17 A L.R. 637. 

43 C.J. p 1111 note 11. 
e. Conn.—^Howard v. Redden, 107 A 
609, 93 Conn. 604, 7 AL.R. 198. 
Liability: 

Dependent on title or control gen¬ 
erally see infra 9 869. 

Of public contractors after the 
completion of work see Infra 9 
866 d. 

7. Pa—Bastl y. Papale, 16 A2d 476, 
142 Pa.Super. 33. 

8. N.J.—^Taggart y. Bouldln, 168 A 
670, 111 N.J.Law 464. 

N.T.—^Degherl y. Brooklyn Dali:f 
Eagle, 240 N.T.S. 804, 136 Mlsc. 600. 
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some authority holding otherwise,® as a general the public to keep the sidewalk in repair^O or in a 
rule, in the absence of statute, he owes no duty to safe condition for public travel,^^ or to see that the 


Okl.—cities Service Oil Co. v. Kindt, 
190 P.2d 1007. 

Pa.—^Van Ormer v. City of Pltts- 
bupgli. 81 A.2d 608, 347 Pa. 116— 
Davis V. Potter, 17 A.2d 838. 340 
Pa. 485—^Rogers v. South Phila¬ 
delphia Nat. Bank, 60 A.2d 697, 
160 Pa.Super. 154. 

Wash.—Collals v. Buck & Bowers Oil 
Co., 27 P.2d 118, 176 Wash. 
Edmonds v. Pacific Fruit & Pro¬ 
duce Co., 18 P.2d 607, 171 Wash. 
690. 

9 . U.S.—Great Atlantic & Pacific 
Tea Co. v. Boyles, ClC.A.Pa., 102 F. 
2d 343. 

Pa.—^Vaa Ormer v. City of Pitts¬ 
burgh, 81 A.2d 603, 347 Pa. 116— 
Davis V. Potter, 17 A.2d 388, 840 
Pa. 486—^Bruder v. City of Phil¬ 
adelphia, 153 A. 725, 302 Pa. 378— 
Vlnnacombe v. City of Philadel¬ 
phia, 147 A. 826. 297 Pa. 564— 
Golden v. City of Philadelphia, 67 
A.2d 429, 16*2 Pa.Super. 247—^Rogers 
V. South Philadelphia Nat. Bank, 
60 A.2d 697, 160 Pa.Super. 164— 
Moscon V. City of Philadelphia, 24 
A.2d 80, 147 Pa.Super. 251—Briggs 
V. City of Philadelphia, 170 A. 871. 
112 Pa.Super. 60, reversed on oth¬ 
er grounds 178 A. 316, 816 Pa 48 
— ^Knoz V. Hunt, Com.Pl., 93 Plttsb. 
Xieg.J. 179. 

Primary responsibility 

(1) Property owner's liability for 
failing to keep sidewalk in reasona¬ 
bly safe condition is primary and ab¬ 
solute.—^Koerth v. Borough of Tur¬ 
tle Creek, 49 A.2d 398, 856 Pa 121. 

(2) Thus although city has duty to 
see that sidewalk Is maintained In a 
condition safe for public travel. Its 
responsibility is secondary to that 
of owner or occupant of property 
abutting sidewalk.—^Brady v. City of 
Philadelphia 41 A.2d 366, 166 PaSu- 
per. 607—Ford v. City of Philadel¬ 
phia 24 A.2d 746, 148 PaSuper. 196. 

IOl U.S.—^Barker v. Kroger Grocery 
& Baking Co., C.aA.111., 107 F.2d 
530, certiorari denied Kroger Gro¬ 
cery & Baking Co. v. Barker, 60 S. 
Gt. 471, 309 U.S. 656, 84 L.Ed. 1005. 
Ala.—Oorpns Juls dted in City of 
Birmingham v. Wood, 197 So. 886, 
890, 240 Ala 138—Texas Co. v. Wil¬ 
liams. 162 So. 47, 228 Ala 80. 

Arlz.—^Korrioks Dry Goods Co. y. 
Kendall. 264 P. 692, 83 Aria 825, 
68 A.L.R. 146. 

Cal.—Schaefer v. Kenahan, 146 P.2d 
929, 63 Cal.App.2d 324—^Daly v. 
Mathewa 122 P.2d 81, 49 Cal.App 
^d 646. 

DL—Bybee v. City of Collinsville, 76 
N.E.2d 66, 832 Ul.App. 868—Schu- 
lenburg v. City of Chicago, 42 N.E. 
2d 762, 816 Ill.App. 218—Friend v. 
Hotel Del Prado Co.. 16 N.E.2d 


936, 296 IlLApp. 647—Bums v. 

Kunz, 8 N.E.2d 860, 290 lll.App. 
278. 

Iowa—^Atkinson v. Sheriff Motor Co., 
212 N.W. 484, *203 Iowa 195. 

Kan.—Pierce v. Jilka 181 P.2d 380, 
163 Kan. 232. 

Ky.—Reibel v. Woolworth, 190 S.W. 
2d 866, 301 Ky. 76—^Broaddus v. 
Coz, 189 S.W.-2d 726. 300 Ky. 601 
—City of Irvine v. Cox, 178 S.W.2d 
199, 296 Ky. 680—Equitable Life 
Assur. Soc. of U. S. v. McClellan, 
149 S.W.2d 730, 286 Ky. 17—J. E. 
Milling Co. V. Games, 22 S.W.2d 
274, 231 Ky. 779. 

La—^Thomason v. Dan Cohen Co., 
App., 7 So.2d 396—Vamado v. City 
of Baton Rouge, 5 La.App. 238. 
Mo.—State ex rel. Shell Petroleum 
Corporation v. Hostetter, 156 S.W. 
2d 678, 348 Mo. 841—Albright v. 
Louisiana & M. R. R. Co., App., 189 
S.W.2d 665, affirmed 195 S.W.2d 
648, 365 Mo. 211—Watts v. R. A. 
Long Building Corporation, App., 
142 S.W.2d 98—Sheridan v. City of 
St. Joseph, no S.W.2d 371, 283 
Mo.App. 615—Stewart v. Sheldley, 
16 S.W.2d 607, 223 Mo App 554— 
Shaw V. St. Louls-San Francisco 
Ry. Co., 9 S.W.2d 835, 223 Mo.App. 
1008. 

Mont.—^Headley v. Hammond Bldg., 
33 P;2d 674, 97 MonL 243, 98 A.L. 
R. 794—^Mitchell v. Thomas, 8 P* 
2d 639, 91 Mont. 870. 

N.J.—^Zemetra v. Fenchel Realty Co., 
47 A.2d 890, 134 N.J.Law 368, af¬ 
firmed 60 A.2d 895, 135 N.J.Law 
205—^Murphy v. Fair Oaks Sana¬ 
torium, 21 A.2d 806, 127 N.J.Law 
266—^Llndemann v. F. W. Wool- 
worth Co., 8 A.2d 821, 123 N.J.Law 
208—Volke v. Otway, 18l A. 156, 
116 N.J.Law 663. 

N.T.—^Nlckelsburg v. City of New 
York, 34 N.Y.S.2d 1, '263 ApP.Dlv. 
625—Jensen v. A. M. & E. Really 
Corporation, 7 N.T.S.2d 497, 256 
App.Dlv. 866—Green v. Murray M. 
Rosenberg, Inc., 60 N.Y.S.2d 868, 
186 Misc. 79, affirmed 66 N.Y.S.2d 
205, 269 App.Dlv. 819, affirmed 64 
N.E.2d 286, 296 N.Y. 584—Schlemo- 
vlts V. City of New York, 81 N.Y.S. 
2d 282, affirmed 86 N.Y.S.2d 923, 
274 App.Dlv. 1064—Green v. Mur¬ 
ray M. Rosenberg, Ina, 68 N.Y.S. 
2d 570. 

Tenn.—^Harbin v. Smith, 76 S,W.2d 
107, 168 Tenn. 112. 

Tex.—^Brinlee v. Taylor Grain Co., 
Civ.App., 166 S.W.2d 724. 

Benson for role 

The control over sidewalks exer^ 
cised of right by the municipality in 
which they are located circumscribes 
the freedom of action of the abutter 
and correspondingly limits his duty 
to repair.—Joel v. Electrical Research 
Products, aC.A.N.Y., 94 F.2d 688. 
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State, as abuttliLg owner, owed no 
duty to pedestrian to keep sidewalk 
in city In repair, since the repair of 
public streets and sidewalks la pe¬ 
culiarly within the province of city 
authorities.—Simpson v. State, 77 N. 
Y.S.2d 760, 192 Mlsc. 49, appeal grant¬ 
ed 81 N.Y.S.2d 923. 

11. Cal.—^Lay v. Pacific Perforating 
Co., 144 P.2d 396, 62 Cal.App 2d 
238, supersedeas denied 146 P.2d 
923, 63 Cal.App.2d 462—^Barton v. 
Capitol Market, 134 P.2d 847, 67 
Cal.App 2d 516—^Daly v. Mathews, 
122 P.2d 81, 49 Cal.App.2d 646. 
Conn.—^Perkins v. Welbel, 42 A.2d 
860, 133 Conn. 60—Willoughby v. 
City of New Haven, 197 A. 85. 128 
Conn. 446—^Hanlon v. City of Wa- 
terbury, 142 A. 681, 108 Conn. 197. 
Mass.—^Nelson v. Economy Grocery 
Stores, 26 N.E.2d 986, 306 Mass. 
383. 

Minn.—Shepstedt v. Hayes, 21 N.W. 
2d 199, 821 Minn. 74—O'Hara v. 
Morris Fruit & Produce Co., 282 
N.W. 274, 203 Minn. 641—Abar v. 
Ramsey Motor Service, 263 N.W. 
917, 195 Minn. 697—Burke v. 

O’Neil, 267 N.W. 81, 102 Minn. 492— 
Williams v. John A. Stoes Co., 214 
N.W. 671, 172 Minn. 36. 

Mo.—Albright V. Louisiana & M. R. 
R. Co., App., 189 S.W.2d 666, af¬ 
firmed 196 S.W.2d 648, 366 Mo. 211 
—State ex rel. Shell Petroleum 
Corporation v. Hostottor, 166 S.W. 
2d 673, 348 Mo. 841. 

N.Y.—Basson v. Hoald, 278 N.Y.S. 
661, 154 Mlsc. 693. 

Tex.—Toxos Co. v. Grant, Civ.App., 
179 S.W.3d 1007, reversed on other 
grounds 182 S.W.2d 996, 143 Tex. 
146—Brlnlee v. Taylor Grain Co., 
Civ.App., 16^ S.W.2d 724—^Adams v. 
Grapotte, Civ.App., 69 S.W.Sd 460, 
affirmed 111 S.W.2d 690, 130 Tex. 
687. 

Wls.—^Mittleman v. Llndsay-McMll- 
lan Co., 233 N.W. 627, 202 Wls. 677. 

Broken, gloss 

Unless broken glass on sidewalk In 
firont of defendant's house was on 
the sidewalk by reason of a wrongful 
act or omission of defendant, defend¬ 
ant was under no duty to remove the 
glass or to guard against injury 
therefrom to travelers on the side- 
wall^ even if glass came flrom win¬ 
dows of defendant’s house, and If 
glass came to be on the sidewalk by 
reason solely of the negligence or 
unlawful conduct of a stranger on 
the premises, defendant would not be 
liable for injury sustained because of 
the glass.—^Farolato v, Springfield 
Five Cents Sav. Banlc, 89 N.E.8d 948, 
810 Mass. 806. 

Cover over drain 

Drain under sidewalk was held not 
servitude requiring owner of adja- 
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municipality does so.^* This rule has been applied 
even though he originally constructed the side¬ 
walk,13 but there is also authority to the contrary.i^ 
It follows that, in the absence of a statute or ordi¬ 
nance expressly imposing liability, an abutting own¬ 


er or occupant is generally not liable for injuries to 
a traveler through failure to maintain a sidewalk 
in repair, if he did not cause the necessity there¬ 
for, or from defects or obstructions therein which 
he did not create.i® Where, however, an abutting 


cent building to keep Iron cover from 

becoming slippery.—^Korricks Dry 

Gtoods Co. V. Kendall, 264 P. 692, 83 

Arlz. 325, 68 A.L..R. 145. 

12. G€l—G oldman v. Cllaby, 8 8.E.2d 
701, 62 Oa.App. 616. 

13. Ky.—Broaddus v. Cox, 189 S.W. 
2d 726, 300 Ky. 601—City of Irvine 
V. Ooz, 178 S.W.2d 199, 296 Ky. 680. 

14. Mass.—^McCarthy v. ShaJbLeen, 
161 N.B. 878, 264 Maaa. 90. 

16. U.S.—^Barker v. ICroger Grocery 
& Baking Co., C.C.A.ni., 107 F.2d 
530, certiorari denied Kroger Gro¬ 
cery & Baking Co. v. Barker, 60 
S-Ct. 471, 309 U.S. 666, 84 L.Bd. 
1005. 

Ala.—Oorpna Jnxls cited in City of 
Birmingham v. Wood, 197 So. 886, 
890, 240 Ala. 188—Texas Co. v. Wil¬ 
liams, 152 So. 47, 228 Ala. 30. 

Cal.—Schaefer v. Lenahan, 146 P.2d 
929, 63 Cal.App.2d 324—Daly v. 
Mathews, 122 P.2d 81, 49 CaLApp. 
2d 646—Bollea v. Hilton & Paley, 
6 P.2d 336, 119 Cal.App. 6. 

Conn.—Coipns Juris dted la Sawickl 
V. Connecticut By. & Lighting Co., 
30 A.2d 656, 669, 129 Conn. 626. 

Ga.—Oozpxis Juris cited la Kellsen v. 
Savannah Theatres Co., 6 S.B,2d 
712, 714, 61 Ga.App. 100—Coxpas 
Juris dted la XllUs v. Southern 
Grocery Stores, 167 S.1I. 324, 826, 
46 Ga.App. 264. 

Dl.—^Friend v. Hotel Del Prado Co., 
16 N.B.2d 936, 296 IU.App. 647. 

Iowa.—^Atkinson v. Sheriff Motor Co., 
312 K.W. 48^, 303 Iowa 186. 

Kan.—^Pierce v. Jllka, 181 P.2d 830, 
168 Kian. 232—Spear v. City of 
Sterling, 267 P. 979, 126 Kan. 814. 

Ky.—^Eguitable Life Assur. Soc. of U. 
S. v. McClellan, 149 S.W.2d 730, 286 
Ky. 17-nJ. K. M. MiUlng Co. v. 
Gaines, 22 S.W.2d 274, 231 Ky. 779. 

La.—Thomason v. Dan Cohen Co.. 
App., 7 So.2d 396—^Vamado v. City 
of Baton Rouge, 6 La.App. 238. 

Md.—^Leonard v. Lee, 62 A. 2d 269— 
Citizens Sav. Bank of Baltimore v. 
Covington, 199 A. 849, 174 Md. 633 
—Realty ft Mortgage Go. v. Ulrich. 
165 A. 708, 164 Md. 366. 

Mass.—^Bamberg v. Bryan's Wet 
Wash Laundry, 16 H.13.2d 653, 301 
Mass. 122. 

Minn.—^Freeman v. City of Minneap¬ 
olis, 17 N.W.2d 364, 219 Minn. 202. 

Mow—Berry v, Kmery, Bird, Thayer 
Dry Goods Co., 211 S.W.2d 86, 367 
Mo. 808—Stith V. J, J. Newberry 
Co., 79 S.W.2d 447, 836 Mo. 467— 
Corpus Jorls guoted lu Callaway v. 
Newman Mercantile Co., 12 S.W.2d 
491, 494, 821 Mo. 766, 62 A.L.R. 1056 
—Tower V. City of St. Louis, 148 


S.W.2d 100, 236 Mo.App. 1026— 
Watts V. R. A. Long Building Cor¬ 
poration, App.. 142 S.W.3d 98— 
Stewart v. Sheidley, 16 S.W.2d 607, 
223 Mo.App. 654. 

Mont.—^Mitchell v. Thomas, 8 P.2d 
639. 91 Mont. 370. 

N.J.—^Zemetra v. Fenchel Realty Co., 
47 A.2d 890, 134 N.J Law 368, af¬ 
firmed 60 A.2d 896, 135 N.J.Law 
205—Starr v. Adelphia Holding 
Corporation, 12 A.2d 668, 124 N.J. 
Law 521—^Volke v. Otway, 181 A. 
166, 115 N.J.Law 553. 

N.Y.—^McCutcheon v. National City 
Bank of New York. 38 N.Y.S.2d 3. 
2!66 App.Div. 878, afilrmed 50 N.E. 
2d 647, 291 N.Y. 609—<}oldhamer v. 
Home Life Ins. Co., 10 N.Y.S.2d 
145, 256 App.Div, 951—Jensen v. A. 
M & E. Realty Corporation, 7 N. 
Y.S.2d 497. 255 App Div. 856—Simp¬ 
son V. State, 77 N.Y.S.2d 760. 192 
Miso. 49. appeal granted 81 N.Y. 
S.2d 923—Green v. Murray M. Ros¬ 
enberg, Inc., 60 N.Y.S.2d 868, 186 
Misc. 79, affirmed 66 N.Y.S.2d 206, 
269 App.Div. 819, affirmed 64 N. 
B.2d 286, 295 N.Y. 584—Bernstein 

V. East 167th Street Corporation, 
293 N.T.S. 109, 161 Misc. 836— 
Samowitz v. Great Atlantic & Pa¬ 
cific Tea Co.. 18 NY.S.2d 577. af¬ 
firmed 18 N.Y.S.2d 860, affirmed 17 
N.Y.S.2d 869, 258 App.Diy. 946. 

N.C.—^Klassette v. Liggett Drug Co., 
42 S.E.2d 411, 227 N.C. 863. 

Ohio.—^McCarthy v. Adams, 182 N.E. 

324. 42 Ohio App. 466. 

Or.—Le Barre v. Pacific Paper Ma¬ 
terials Co., 154 P.2d 986, 176 Or. 
614—^Noonan v. City of Portland, 
88 P.2d 808, 161 Or. 213. 

Tenu—^Harbin v. Smith, 76 S.W.2d 
107, r68 Tenn. 112. 

Tez.-^rlnlee v. Taylor Grain Co., 
Civ.App., 166 S.W.2d 724—Adams v. 
Grapotte, Glv.App., 60 S.W.2d 460, ^ 
affirmed 111 S.W.2d 690, 130 Tex. | 
687—^Laurenson v. Newton, Civ. 
App,, 25 S.W.2d 166, error dis¬ 
missed—Werner v. Trout, OlvA^pp., 
2 S.W.2d 625, error refused. 
Utah.—Gleason v. Salt Lake City, 74 
P.2d 1225. 94 Utah 1. 

Wis.—Lindemeyer v. City of Milwau¬ 
kee, 6 N.W.2d 663. 241 Wis. 637— 
Reynolds v. City of Ashland. 296 N. 

W. 601, 237 Wis. 283. 

48 C.J. p 1104 note 28. 

Depression In sidewalk held reason¬ 
ably safe 

Ill.—^Bybee v. City of Collinsville, 76 
N.E.2d 66, 382 llLApp. 363. 

Acts of munloipaJlty 

(1) If the municipality in grading 
the street and constructing the side¬ 
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walk creates the situation, resulting 
in the nuisance, the abutting lot own¬ 
er is not liable.—Equitable Life As- 
sur. Soc. of U. S. V. McClellan, 149 
S.W.2d 730, 286 Ky. 17. 

(2) Where pedestrian slipped on 
public sidewalk on silt that had 
washed out of embankment in front 
of lot but evidence disclosed that em¬ 
bankment was made by municipal 
authorities when ground In front of 
lot was graded for street and side¬ 
walk and that owner of lot and prior 
owner had not made any change in 
surface of lot which either created 
or contributed to dangerous condition 
of sidewalk, lot owner was not liable 
for pedestrian's injuries.—^Equitable 
Life Assur. Soc. of U. S. v. McClellan, 
180 S.W.2d 869, 297 Ky. 639. 

No liability as for purely private 
benefit 

Building owners had right to have 
sidewalk constructed in front of 
building for ordinary and usual use 
thereof by public, if It could be done 
in reasonably safe and practical man¬ 
ner, without being charged wi£h lia¬ 
bility for injuries to pedestrian fall¬ 
ing thereon on ground that it was 
purely private benefit, though it 
might serve building.—Sheridan v. 
City of St. Joseph, 110 S.W.2d 371, 
282 Mo.App. 616. 

Statutory immunity of oity 

Constitutional requirement that 
courts shall be open to every person 
and speedy remedy afforded for ev¬ 
ery injury does not entitle person in¬ 
jured on sidewalk to remedy against 
abutting owner because of statutory 
immunity of city from liability.— 
Stewart v. Standard Pub. Go., 66 P. 
2d 694, 102 Mont. 48. 

Aots of strangers or Independent con^ 
tractors 

(1) Owner of premises adjacent to 
sidewalk is not liable for acts of 
strangers or independent contractors. 
—Savarese v. Fleckensteln, 168 A. 
850, 111 N.J.Law 674, affirmed 176 A. 
382, 114 N.J.Law 276. 

(2) If a defective condition is 
caused in the sidewalk by an inde¬ 
pendent contractor working on the 
premises of an abutting owner, such 
owner, by accepting the work done 
on his own premises, does not there¬ 
by assume liability for'injurles sus¬ 
tained by others as a result of the de¬ 
fective sidewalk.—Goldman v. Clisby, 
8 S.E.2d 701, 62 Ga.App. BlHi. 

(3) Landowner making gift of 
lamp posts on condition that donee 
remove posts was hel& not liable for 
nuisance created by Independent con- 
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owner is by law bound to keep the sidewalk in re¬ 
pair, he is liable for an injury caused by his failure 
to do so.^® The city as owner of property adjoin¬ 
ing a defective sidewalk is in the same position as 
any other abutting owner.^^ 

Effect of repairs by abutter. An abutting owner 
will not be liable for injuries from the defective 
condition of a sidewalk because of the fact that he 
had previously repaired a defect therein.^® Repairs 
may indicate control of the sidewalk, but are not 
conclusive.^® 

Defective construction by abutter. An abutting 
owner is liable for faulty construction of a side¬ 
walk but, where the abutting owner is compelled 
under a statute to construct a sidewalk in a certain 


manner, he is not liable for injuries caused from 
defects in the construction in accordance with speci¬ 
fications of municipality.*! However, the fact that 
a municipality has established a grade on which a 
sidewalk should be constructed does not relieve the 
abutting owner from liability for injuries caused by 
his negligent construction of the walk, unless the 
municipality ordered the construction or authorized 
such owner to leave the walk in a dangerous con¬ 
dition.** 

Slight irregularities or trivial imperfections. 
Slight irregularities in the surface of sidewalks or 
trivial imperfections will not impose liability on an 
abutting owner or occupant** unless a careful or 
prudent man would reasonably anticipate danger 


tractor, engaged by donee to remove 
posts, by leaving dfibrls from work 
on public sidewalk.—^Healy t. Sayre, 
174 A. 684, 113 N.J.Law 808. 

Wear and tear of elements 

Landowner Is not liable for disre¬ 
pair of sidewalk due to wear and 
tear of elements.—Fischer v. Sal- 
omone, 56 A.2d 428, 136 N.J.Law 431 
—^Murphy v. Fair Oaks Sanatorium, 
21 A.2d 806, 127 N.J.Law 2&5—Brit¬ 
ton V. Donwin Realty Corporation, 
10 A.2d 262, 123 N.J.Law 640—Linde- 
mann v. F. W. Woolworth Co., 8 A. 
2d 321, 123 N.J.Law 208—Felgenbaum 
V. Rosahelen Realty Co., 10'6 A. €60. 
119 N.J.Law 303—Schwartz v. How¬ 
ard Sav. Inst, 187 A. 171, 117 N.J. 
Iaw 180—^Ford v, Jersey Central 
Power & Light Ca, 166 A. 490, HI 
N.J.Law 112. 

Pabllo use 

Owners or occupants are not liable 
to pedestrians for injuries resulting 
from defects In sidewalks if such de¬ 
fects are caused by public use.— 
Fischer v. Salomone, 66 A.2d 428, 136 
N.J.Law 431—Lindemann v. F. W. 
Woolworth Co., 8 A.2d 821, 123 N.J. 
Law 208—Schwartz v. Howard Sav. 
Inst, 187 A. 171, 117 N.J.Law 180. 

Xn absence of protest or objeotion 
by city building owners cannot be 
held liable for injuries to pedestrian, 
falling over step-off in sidewalk In 
front of building, even though It was 
In same condition at time of fall as 
throughout their ownership of abut¬ 
ting premises, if walk was defective 
and unsafe.—Sheridan v. City of St 
Joseph. 110 S.W.2d 871, 232 Mo.App. 
616. 

16. U.S.—Great Atlantic & Pacific 
Tea Co. v. Boyles, C-CAuPa., 102 
F.2d 343. 

Pa.—City of Philadelphia v. Mer¬ 
chant & Fvans Co., 145 A, 706, 296 
Pa- 126—Brady v. City of Philadel¬ 
phia, 41 A.2d 366, 166 Pa.Super. 607 
—^Baxter v. JBorough of Homestead. 
183 A. 68, 120 PaSuper. 182— 
Fisher ▼. City of Philadelphia, 170 


A- 876, 112 Pa.Super. 226—^Bar¬ 
rett V. Lally. 87 Pa-Dlst. & Co. 546. 
42 Lack.Jur. 67—Phillips v. Upper 
Darby Tp., Com.Pl., 34 Del.Co. 172 
—Lipscomb V. City of Pittsburgh, 
Com.Pl., 93 Pltt8b.Leg.J. 117— 
Zinsman v. City of Duauesne, Com. 
PI., 89 Pltt8b.Leg.J. 15, 82 Mun. 
114, affirmed 18 A.2d 95, 143 Pa. 
Super. 268—Bailey v. City of New 
Castle, GoolPI., 86 PlttBb.Leg.J. 
784. 

48 C.J. P 1104 note 29 [b]. 

17. N.Y.—Michaels v. City of New 
York, 247 N.Y.S. 781, 231 App.Dlv. 
466. 

18L Ban.—^Dixon v. Missouri Pac. R. 
Co., 179 P. 548, 104 Kan. 404, re¬ 
hearing denied 180 P. 783, 104 Kan. 
787. 

Mo.—Corpus Juris quoted tSK Gallar 
way V. Newman Mercantile Co., 12 
S.W.2d 491. 494, 221 Mo. 766, 62 
A.L.R. 1066. 

Mont—Coxpos Jozls dted In Stewart 
V. Standard Pub. Co., 66 P.2d 694, 
695, 102 Mont 43—Corpus Juris 
dted la Headley v. Hammond 
Bldg., 33 P.2d 674, 577, 97 Mont 
243. 93 A.L.R. 794. 

N.Y.—Jensen v. A. M. & E. Realty 
Corporation. 7 N.Y.S.2d 497, 266 
App.Dlv. 856. 

S.D.—Corpus Juris dted in Fenton ▼. 
Ackerman, 286 N.W. 616, 617, 66 
S.D. 465. 

Ya.—Coirpus 'Juris quoted la New¬ 
comb V. Chesapeake & Potomac Tel¬ 
ephone Co. of Virginia, 180 S.E. 
338, 840, 164 Va. 395. 

19. N.Y.—Hogan v. National Sellers, 
10 N.Y.S.2d 204, 266 App.Dlv. 961. 

Liability dependent on right, title, or 
control of defect or obstruction see 
infra 5 869. 

20. N.J.—Ford ▼. Jersey Central 
Power & Light Co., 196 A. 490, 111 
N.J.Law 112. 

Construction and oontlnnatlon 
The construction of a foot-walk 

in a public highway so out of cJlgn- 
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ment with the true pavement level 
as to constitute a danger In Its use, 
and the continuation of that condi¬ 
tion by the owner of abutting prop¬ 
erty, constitute a nuisance.—Slutsky 
V. Bohen, 198 A. 389, 120 N.J.Law 
102 . 

Hdd not negligently constructed 
A wooden incline four feet in 
length, extending from end of tem¬ 
porary sidewalk six inches In height 
to level of street without handrails 
or cleats across the floor thereof, was 
not so negligently constructed as to 
render builder thereof liable te one 
Injured by falling thereon.—Ballard 
V. Manhattan Const. Co., 98 P.2d 
1112, 186 Okl. 606. 

2L Ark.—Birchfleld ▼. Diehl, 189 8. 

W. 846, 126 Ark. 116. 

Vault oovars 

Provision of city administrative 
code requiring constinuctlon of vault 
covers flush with sidewalk is appli¬ 
cable to such openings only as are 
otherwise unprovided for by law and 
hence did not govern the cover of a 
manhole constructed pursuant to au¬ 
thorization of the department of wa¬ 
ter supply, gas and electricity, on 
consent of the president of the bor¬ 
ough in accordance with specific pro¬ 
visions of law which are operative 
Independently of administrative code 
provisions.—Kaupferstein v. Brook¬ 
lyn Edison Co., 43 N.Y.S.2d 23, 266 
App.Dlv, 879, offlrmed 64 N.E,2d 686, 
292 N.Y. 561. 

22. Tox.—Lottman ▼. Cullla, Civ. 
App., 279 S.W. 619. 

23. Cal.—Dunn v. Wagner, 70 P,2d 
498, 22 Ca1.App.2d 51. 

N.Y.—^Degheri v, Brooklyn Daily 
Eagle, 240 N.Y.S. 304, 136 Misc. 
600. 

Pa—^Van Ormer v. City of Pitts¬ 
burgh, 31 A.8d 503, 347 Pa. 116— 
Davis V. Potter, 17 A.2d 388, 340 
Pa 486—Gorman v. City of Mc¬ 
Keesport, 8 A.2d 487, 137 PaSuper. 
4L 
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therefrom but no definite rule can be laid down 
stating what irregularities constitute a breach of 
duty, each case depending on its own facts.^^ 

(b) AflSrmative Acts Creating Dangerous 
Condition; Nuisance 

An abutting owner or occupant has no right to do any 
affirmative act Impairing the safety of the sidewalk In 
front of his premises, and Is liable for Injuries where by 
his affirmative act he creates a dangerous condition, as 
where he or a person employed by him wrongfully or 
negligently obstructs the sidewalk, or where he creates 
or maintains a nuisance. 


An abutting owner or occupant has no right to 
do any affirmative act impairing the safety of the 
sidewalk in front of his premises,and he owes 
pedestrians the negative duty not to use the side¬ 
walk negligently in such manner as to cause injuries 
to which the pedestrian did not materially contrib- 
ute.2^ He will be liable for injuries where, by his 
affirmative act, he creates a dangerous condition, 
as where he wrongfully or negligently obstructs the 
sidewalk^^ or, according to the decisions on the 


Ordlaazy ^ hlgliway 

may not constitute the basis of a ver¬ 
dict for nesLigence against the abut- 
tlner property owner.—Jones v. Great 
Atlantic & PaciAc Tea Co.. 9 N.Y.S.Sd 
31, 266 App.Div. 896—Smith v. M. 
Brown Realty Corporation, 236 N.Y. 
8. 673. 134 Mlsc. 616. 

Comblnatloii of irregtOasltios 

The combination of trlansrular- 
shaped hole, eleven Inches long and 
about one inch deep, in concrete slab 
of sidewalk, and metal trapdoor 
hinge three-fourths of inch above 
surface of walk, was held, as matter 
of law, not to amount to insufficien¬ 
cy or want of repair in sidewalk, so 
as to preclude recovery of damages 
from owner of building adjoining 
sidewalk for injuries to pedestrian 
falling on walk as result of her right 
foot coming in contact with hinge 
when she attempted to regain her 
balance after catching her left foot 
in hole.—Reynolds v. City of Ash¬ 
land, 296 N.W. GOl, 237 Wis. 23S. 

86. N.Y.—^Kempe v. Concourse Real¬ 
ty Corporation, 262 N.Y.S. 404, 237 
App.Dlv. 708. 

88, Pa.—Rmmey v. Stanley Co. of 
America, 10 A.2d 796. 139 Pa.Super. 
69—McCarthy v, City of Pitts¬ 
burgh. 193 A. 368, 127 Pa.Super. 
399. 

80, Arlz.—Cobb V. Salt River Valloy 
Water Users' Ass’n, 114 F.2d 904, 
67 Arlz. 461. 

Minn.—ShepHtedt v. Hayes, 21 N.W. 

2d 199, 231 Minn. 74. 

N.Y.—Lessin v. Board of Education 
of City of New York, IHSI N.E. 160, 
247 N.Y. 603. 

Or.—Erven v. Eagy, 63 P.2d 53, 162 
Or. 219. 

Utah.—Salt lAke City v. Schubaoh, 
United Paa Ins. Co., Intervener, 
169 P.2d 149, 108 Utah 266, IGO A. 
L..R. 809. 

87. U.S.—Barker v. Kroger Grocery 
& Baking Co.. G.C.A.I11., 107 F.2d 
630, certiorari denied Krogrer Gro¬ 
cery & Baking Co. v. Barker, 60 
S.Ct. 471, 309 U.S. 666, 84 L..Ed. 
1005. 

Conn.—^Hanlon v. City of Waterbury, 
142 A. 681, 108 Conn. 197. 

La.—^Ives v. Carr, App., 82 So.2d 498. > 
Hass.—Nelson v. Economy Grocery | 


Stores, 26 N.B.2d 986, 806 Mass. 
883. 

N.J.—Lindner v. Michel. 16 A2d 840, 
125 N.J.Law 409, affirmed 22 A.2d 
340, 127 N.J.Law 808. 

Wash.—Collals v. Buck & Bowers 
Oil Co., 27 P.2d 118, 175 Wash. 268. 
State, as abutting owner, owed the 
negative duty not to use the sidewalk 
negligently in such manner as to 
cause the pedestrian injury to which 
the pedestrian did not materially con¬ 
tribute.—Simpson V. State, 77 N.Y.S. 
2d 760, 192 Misc. 49, appeal granted 
81 N.Y.S.2d 928. 

Duty not to obstruct 
The statutory duty of a municipal¬ 
ity to maintain the sidewalks in a 
reasonably saLfe condition does not 
relieve property owners of the duty 
not to obstruct or place dangerous in¬ 
strumentalities thereon so as to en¬ 
danger the safety of the public right¬ 
fully using them or from liability for 
damage occasioned thereby.—Upde- 
graff V. City of Ottumwa, 226 N.W. 
028, 210 Iowa 382. 

aa U.S.—^Barker v. Kroger Grocery 
& Baking Co., C.C.A111., 107 F.2d 
630, certiorari denied Kroger Gro¬ 
cery & Baking Co. v. Barker, 60 S. 
Ct. 471, 309 U.S. 656, 84 L.Ed. 1005. 
Cal.—^Barton v. Capitol Market, 134 
P.2d 847, 67 Cal.App.2d 616—Black 
V. Southern Pac. Co., 12 P.2d 981, 
124 Cal.App. 331. 

Iowa.—^Atkinson v. Sheriff Motor Co., 
212 N.W. 484, 203 Iowa 195. 

Ky.—^Equitable Life Assur. Soa of U. 
S. v. McClellan, 149 S.W.2d 730, 286 
Ky. 17. 

La.—Clack v. Liggett Drug Co., App., 
164 So. 482. 

Minn —^Williams v. John A. Stees Co., 
214 N.W. 671, 172 Minn. 36. 

Mo.—^Berry v. Emery, Bird, Thayer 
Dry Goods Co., 211 S W.2d 35, 357 
Mo. 808—CozpuB Juris quoted la 
Callaway v. Newman Mercantile 
Co., 12 S.W.2d 491, 494, 821 Mo. 766, 
62 A.L.R. 1056. 

N.J.—Lindemann v. F. W. Woolworth 
Co., 8 A.2d 321, 123 N.J.Law 208— 
Schwarts v. Howard Sav. Inst, 187 
A. 171, 117 N.J.Law 180—Savarese 
V. Fleokenstem, 168 A. 860, 111 N. 
J.Law 674, affirmed 176 A. 332, 114 
N.J.Law 276. 


N.Y.—Nickelsburg v. City of New 
York. 84 N.Y.S.2d 1, 263 App.Div. 
625—D1 Benedetto v. Bowery Sav. 
Bank, 282 N.Y.S. 637, 246 App.Div. 
544—Green v. Murray M. Rosen¬ 
berg, Inc., 50 N.Y.S.2d 868, 186 
Misc. 79, affirmed 56 N.Y.S.2d 205, 
269 App.Div. 819, affirmed 64 N. 
E.2d 286, 296 N.Y. 584—Schlemo- 
vlts V. City of New York, 81 N.Y. 
S.2d 282. affirmed 86 N.Y.S.2d 923, 
274 App.Dlv. 1064—Green v. Mur¬ 
ray M. Rosenberg, Inc., 5»N.Y.S.2d 
670. 

Ohio.—Herron v. City of Youngs¬ 
town. 24 N.E.2d 708, 136 Ohio St 
190. 

Tex.—Texas Co. v. Grant, Civ.App., 
170 S.W.2d 1007, reversed on other 
grounds 182 S.W.2d 996, 143 Tex. 
145. 

Utah.—Salt Lake City v. Schubadu 
United Pac. Ins. Co., Intervener, 
169 P.2d 149, 108 Utah 266, I'OO 
A.L.R. 809. 

43 C.J. p 1104 note 82. 

Concurring liability of abutting own¬ 
er and third person see supra sub¬ 
division a of this section. 

Failure to remedy defect after notice 
see infra 9 871. 

Permitting oil to nm on sidewalk 
Cal.—^Lay v. Pacific Perforating Go., 
144 P.2d 396, supersedeas denied 
146 P.2d 928, 63 Cal.App.2d 462. 
Conn.—^Hanlon v. City of Waterbury, 
142 A. 681, 108 Conn. 197. 

La—^Ives v. Carr, App., 32 So.2d 498. 
Tex.—Service Roflning Co. v. Hutch¬ 
erson, Giv.App., 179 S.W.2d 772, ei^ 
ror refused. 

Terrace 

If an abutting owner raises his lot 
above the level of the sidewalk or 
makes any change therein by terrac¬ 
ing or otherwise, so as to cause dirt 
to be washed onto the sidewalk, ren¬ 
dering it dangerous to the traveling 
public, he is liable for injuries prox- 
Imately caused by such acts, and it is 
his duty to construct the terrace in 
the first Instance, and to maintain it 
so as to prevent creation of such a 
nuisance.—^Equitable Life Assur. Soc. 
of U. S. V. McClellan, 149 S.W.2d 780, 
286 Ky. 17. 

29. Aiis.—^Beltran v. Stroud, 169 P. 

2d 766. 88 Arlz. 249. 

La.—^Degeneres v. Pan-American Pe- 


223 



§861 MUNICIPAL COEPORATIONS 63 C.J.S. 

question, a person employed 1^ him does so,**® or | where he creates or maintains a nuisance.®^ How- 


troleum Corporation, App., 168 So. 
481. 

Mass.—^Hunt v. Solomakos, 88 N.E.2d 
889, 810 Mass. 827. 

Minn.—Shepstedt v. Hayes, 81 K.W. 

2d 199, 221 Minn. 74. 

Mo.—Stith V. J. J. Newberry Co., 79 
S.W.2d 447, 336 Mo. 467. 

Mont.—^Headley v. Hammond Blder.. 
33 P.2d 574, 97 Mont 243, 93 A.LuB. 
794. 

N.J.—Christine ▼. Mutual Grocery 
Co.. 194 A. 626. 119 N.J.Law 149. 
N.T.—Jelle v. Btfried Realty Corpo¬ 
ration, 44 N.Y.S.2d 881, 266 App. 
Dlv. 981, appeal denied 46 N.Y.S.2d 
948. 267 App.Div. 764—Pukel v. 
Botwln, 276 N.Y.S. 780. 242 App. 
Dlv. 643. 

Pa.—^Fougeray ▼. Pflieger, 170 A. 257, 
314 Pa. 65. 

Tenn.—City of Knoxville v. Hargis, 
198 S.W.2d 656, 184 Tenn. 262. 

48 QJ. p 1110 note 6. 

BlglLt of pedestrian 
Fact that a concreted area adjoin¬ 
ing a filling station and used by pe¬ 
destrians is a sidewalk constitutes a 
continuing invitation to use it as 
such, and a pedestrian has the privi¬ 
lege of doing so as a matter of right 
with respect to the liability of an oil 
company owning and maintaining an 
Intake pipe therein over which the 
pedestrian stumblea—^Lion Oil Re¬ 
fining Co. V. Boyd, 107 S.W.2d 580, 
194 Ark. 427. 

ao. CaL—-Wise v. Maxwell Hardware 
Co., 271 P. 918, 94 CaLApp. 766. 
Mass.—-White v. Boston Gear Works, 
63 N.B.2d 1, 815 Mass. 496. 

48 C.J. p 1110 note 7. 

Emergenoy 

Owner of building could not es¬ 
cape liability for injuries sustained 
by pedestrian in fall on parkway ad¬ 
joining building on ground that ob¬ 
struction of sidewalk and part of 
parkway was rendered necessary by 
sudden emergency created when a 
piece of coping fell from building, 
where owner was responsible for 
such emergency in that building had 
not been inspected for a year and 
was not inspected to see whether ad¬ 
ditional coping was likely to fall be¬ 
fore sidewalk was obstructed.— 
Sweat V. Aircraft & Diesel Eaulp- 
ment Corp., 81 N.E.2d 8, 335 111.App. 
177. 

Seleoting unsafe pathway around ob- 
stxuotloa 

Owner of building, having ob¬ 
structed adjoining sidewalk and part 
of parkway in order to protect pe¬ 
destrians from falling material, could 
not avoid liability for injuries sus¬ 
tained by pedestrian in fall on rough, 
slippery, and uneven concrete trolley 
>ole footing on portion of parkway 
left open for pedestrians on ground 
that parkway was owned and main¬ 


tained by city, since owner selected 
such dangerous pathway for pedes¬ 
trians and invited publlo to walk 
thereon.—Sweat v. Aircraft & Diesel 
Equipment Corp., supra. 

81. Gal.—^Montgomery v. Nelson, 296 
P. 1034, 211 CaL 497. 

Conn.—^Perkins v. Weibel, 42 A 2d 
860, 132 Conn. 60—^Hanlon v. City 
of Waterbury, 142 A 681, 108 Conn. 
197. 

Iowa.—Atkinson v. Sheriff Motor Co., 
212 N.W. 484. 208 Iowa 195. 

Ky.—^Equitable Life Assur. Soc. of 

U. 8. V. McClellan. 149 S.W.2d 780. 
286 Ky. 17. 

La.—ClcLck V. Liggett Drug Co., App., 
164 So. 482. 

Mo.—^Berry v. Emery, Bird, Thayer 
Dry Goods Co., 211 S.W.2d 85, 357 
Mo. 808—Corpus gtuls quoted In 
Callaway v. Newman Mercantile 
Co., 12 S.W.2d 491, 494, 321 Mo. 
766, 62 A.L.R. 1056. 

N.J.—^Fasano v. Prudential Ins. Co. 
of America, 190 A 319, 117 N.J. 
Law 539. 

N.Y.—Drake v. Coming Bldg. Co., 272 
N.Y.S. 726, 241 App.Div. 686—Green 

V. Murray M. Rosenberg, Ina, 50 
N.Y.S.2d 868, 186 Mlsc. 79, affirmed 
66 N.Y.S.2d 205, 269 App.Div. 819, 
affirmed 64 N.E.2d 286, 295 N.Y. 684 
—Green v. Murray M. Rosenberg, 
Inc., 68 N.Y.S.2d 570—E^noechel v. 
Inzirlllo, 1>6 N.Y.S.2d 680. 

Ohio.—^McCarthy v. Adams, 182 N.E. 

324, 42 Ohio App. 456. 

W.Va.—^Higginbotham v. Kearse, 161 
S.E. 87, 111 W.Va. 264, 77 AL.R. 
1110 . 

48 CJ. p 1105 note 34. 

Obstruction or encroachment as nui¬ 
sance generally see infra 5 1744. 
Tree between curb and sidewalk 
near oomer was not nuisance casting 
on comer lot owner the duty of keep¬ 
ing roots of tree from growing under 
sidewalk and causing elevation in 
sidewalk.—City of Birmingham v. 
Wood, 197 So. 885, 240 Ala. 138. 
Subsidence 

Where the relaying of a sidewalk 
was structurally faulty, so that sub¬ 
sidence to an extent constituting a 
publlo hazard was a probability if 
not a certainty in course of time, the 
condition was a nuisance in legral in¬ 
tendment, rendering owner of build¬ 
ing adjacent to sidewalk liable for 
injuries sustained by a pedestrian 
who fell because of the subsidence.— 
Galnfort v. 229 Raxitan Avenue Cor¬ 
poration, 22 A2d 893, 127 N.J.Law 
409. 

Act of predeoessor la title 

(1) Landowner is liable for defects 
in sidewalk in nature of nuisance cre¬ 
ated by wrongful or negligent act of 
predecessor in title, since nuisance is 
considered adopted by taking of deed 
with such defect existing.—^McHugh 
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V. Hawthorne Building & Loan Ass'n, 
191 A 648, 118 N.J.Law 78—Schwartz 
V. Howard Sav. Inst., 187 A 171, 117 
N.J.Law 180—Savarese v. Flecken- 
stein, 168 A 850, 111 N.J.Law 674, 
affirmed 176 A 882, 114 N.J.Law 276. 

(2) A building owner could not es¬ 
cape liability for injuries to pedestri¬ 
an falling on sidewalk on which was 
maintained a nuisance consisting of 
a subsidence of the concrete surface 
below the pavement level, on ground 
that nuisance was not caused by 
owner or its predecessor in title, 
where a tank removal which caused 
recession in sidewalk was accom¬ 
plished at express or implied request 
of owner’s predecessor in title.— 
Galnfort v. 229 Raritan Avenue Cor¬ 
poration, 22 A2d 898, 127 N.J.Law 
409. 

ZnhoTently dangerous InstnunentaUty 

An instrumentality maintained by 
an owner of property abutting a 
street which in its normal operation 
may infiict injury on a pedestrian 
proceeding on such street with ordi¬ 
nary care is Inherently dangerous 
and constitutes a publlo nuisance.— 
Higginbotham v. Kearse, 161 S.E. 
37, 111 W.Va. 264, 77 AL.R. 1110. 
Needless sad dangerous ob8traotlo& 

Where obstruction by sidewalk 
shed is so needless and dangerous as 
to be unreasonable, or if there is fail¬ 
ure to comply with some specific pro¬ 
visions of law which directly or indi¬ 
rectly creates dangerous situation, 
one who creates danger may be 
charged with liability because ob¬ 
struction is then a nuisance.—West 
V. City of New York, 191 N.E. 364, 
266 N.Y. 139. 

Obstmotiou to traJILo 

Only such use of street or side¬ 
walk as constitutes obstruction to 
traffic is nuisance.—Cameron v. Pur¬ 
due Realty Corporation, 247 N.Y.S. 
36, 281 App.Div. 149. 

Ziawfnl projection aoross building 

Even though stone projection 
across building front might be law¬ 
ful, it might become nuisance by 
manner of its malntononce.—^Venable 
V. Consolidated Dry Goods Co., 232 
N.Y.S. 404, 225 App.Div. 202, affirmed 
168 N.E. 436, 251 N.Y. 686. 

Movable loading platform, left by 
its users across sidewalk in front of 
their place of business in somewhat 
diagonal position, was held an ob¬ 
struction properly classifiable as pub¬ 
llo nuisance entitling pedestrian, in¬ 
jured by fall over it, to recover dam¬ 
ages from such users.—^Pukel v. Bot¬ 
wln, 276 N.Y.S. 780, 242 App.Div. 643. 

Feed pipe which ran from fuel oil 
tank underneath sidewalk to abut¬ 
ting premises, and whldh protruded 
above dirt strip between concrete 
flagging and curb, was an unauthor- 
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ever, an abutting owner not responsible for the 
creation, and having no actual knowledge, of a 
nuisance is not liable therefor merely because he 
could have abated the nuisance.^^ 

Lights, signals, or warnings. An abutting owner 
or occupant has no duty to maintain a light at a 
place where the public sidewalk has been removed 
and the grade thereof lowered in the construction of 
a private driveway,®® but, if he negligently created 
a dangerous place in the sidewalk, the fact that 
there was no light there is a circumstance to be 
considered on the question of negligence in permit¬ 
ting the continuance of a dangerous condition which 
he had negligently caused.®^ 

Door opening outward over sidewalk. There is 
authority holding that a door which opens outward 
over a sidewalk from the entrance to a building con¬ 
stitutes a public nuisance,®® but, on the other hand, 
there is authority holding that it is not a substan¬ 
tial obstruction,®® or a nuisance per se,®7 or that the 
maintenance thereof constitutes negligence per se,®® 
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but that it may become a nuisance by its negligent 
use and interference with public travel.®® If the 
maintenance of the door constitutes a nuisance, it 
is immaterial, in a pedestrian’s action for injuries 
resulting from being struck by the door, that it was 
pushed open by a third person in a careless, abrupt, 
or unusual manner.^® 

(c) Special Use for Private Benefit 

One making a special use of the sidewalk Is under a 
duty to maintain that part put to his special use In a 
suitably safe condition for the public to use as a part of 
the sidewalk, and Is liable for Injuries resulting from 
his failure to use reasonable care to prevent Injury to 
persons lawfully using the way. 

Although the owner of land abutting on a street 
or sidewalk has the right, as discussed infra § 1709, 
to encroach on the primary rights of the public 
therein to a limited extent and for a temporary pur¬ 
pose, one making a special use of the sidewalk is 
under a duty to maintain that part put to his special 
use in a suitably safe condition for the public to use 
as a part of the sidewalk,his duty being to ex- 


Ized obstruetlon and a nuisance.— 
Knoechel v. Inilrlllo, 16 N.T.S.2d 680. 

82. N.J.—Healy v. Sayre, 174 A. 534. 
118 N.J.Law 808. 

Building material 
In action for injurlea sustained In 
fall over unguarded building materi¬ 
al on sidewalk after contractor had 
abandoned work on adjacent garages, 
fact that owner of land began com¬ 
pletion on day before plaintiff was 
injured was held not to render him 
liable, there being no evldenoe that 
he had control over the alleged nui¬ 
sance or right to occupy or use side¬ 
walk for storage of building materlaL 
—Catlno ▼. Sorrentinl, 192 K.BL 489, 
288 Mass. 89. 

Bemoval of obstruotioaL 

The fact that there is an obstruc¬ 
tion on the sidewalk which allegedly 
constitutes a nuisance does not re¬ 
quire the abutting owner, merely be¬ 
cause of his ownership to remove the 
obstruction or guard against injury 
therefrom. 

Mass.—Catino v. Sorrentinl, supra. 
Mont.—^Headley y. Hammond Bldg., 
33 P.2d 674, 97 Mont. 248, 98 A.L. 
R. 794. 

83. U.S.—Barker v. Kroger Grocery 
A Baking Co., C.CJLI11., 107 7.2d 
530, certiorari denied Kroger Gro¬ 
cery A Baking Co. v. Barker, 60 S. 
Gt 471, 309 U.S. 666, 84 L.Ed. 1006. 

84L U.S.^—^Barker v. Kroger Grocery 
A Baking Co., C.(1A.U1., 107 F.2d 
580, certiorari denied Kroger Gro¬ 
cery A Baking Co. v. Barker, 60 S. 
Gt. 471, 309 n.S. 666, 84 Ii.Bd. 1006. 
85. W.Va.—^Higginbotham v. Kearse, 
161 S.B. 17, 111 W.Va. 264, 77 A. 
Z^R. 1110. 
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aOi Idaho.—Rief v. Mountain States 
Telephone A Telegraph Co., 120 P* 
2d 828, 68 Idaho 418. 

37. Idaho.—Rief v. Mountain States 
Telephone A Telegraph Co., supra. 
Pa.—^Broyles ▼. Speer, 61 A2d 891, 
160 Pa.Super. 405. 

SSL Fa.^.—Broyles v. Speer, supra. 

89l Pa^—^Broyles v. Speer, supra. 

4a Mo.—^Boyle v. Nelsner Bros., 87 
S.W.2d 227, 230 Mo.App. 90. 

Boos opened by onstomer 

Where restaurant door, which 
opened out over sidewalk, was in¬ 
tended for use by and was used by 
anyone who visited restaurant, pro¬ 
prietor could not escape liability for 
injuries to a pedestrian, resulting 
when door was suddenly opened and 
struck pedestrian, merely because an 
unknown customer opened the door. 
—^Broyles v. Speer, 61 A.2d 891, 160 
Pa.Super. 405. 

41. U.S.—Joel V. Electrical Research 
I>roductB, C.CJLN.T., 04 P.2d 688— 
Phillips Petroleum Co. v. Childress, 
C.C.A.Okl., 78 F.2d 861. 

Ala.—^Texas Co. v. Williams, 162 So. 
47, 228 Ala.'80. 

Ky.—Knlffley v. Reid, 162 S.W.2d 
616, 287 Ey. 218—Jefferson Dry 
Goods Co. v. Dale, 78 B.W.2d 806, 
267 Ky. 601—Farley v. Lexington 
Roller Mills Co., 64 S.W.2d 8, 246 
Ky. 728. 

La.—Clack v. Liggett Drug Co., App.. 
164 So. 482. 

Mo.—State ex rel. Shell Petroleum 
Corporation v. Hostetter, 156 S.W. 
2d 678, 848 Mow 841. 

Mont—^Mitchell v. Thomasi 8 F.2d 
680, 91 Mont 870. 
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H.J.—^Blals V. American Grocery Cou, 
89 A2d 817, 129 N.J.Law 274— 
Young V. National Bank of New 
Jersey, 191 A. 848, 118 N.J.Law 
171. 

N.Y.—Schwarts v. Merola Bros. Const 
Corporation, 48 N.E.2d 899, 890 N. 
Y. 146—Magld v. City of Now York, 
264 N.Y.S. 286, 284 App.Dlv. 88, af¬ 
firmed 182 N.E. 206, 259 N.Y. 618— 
Ghogan v. Rappaport 298 N.Y.S. 
978, 162 Misc. 646. 

OkL—Cities Service Oil Go. v. Kindt, 
190 P.2d 1007. 

Or.—Umphlette v. City of Sllverton, 
59 F.2d 244, 154 Or. 156. 

Pa.—^Broyles v. Speer, 61 A.2d 891, 
160 Fa.Super. 206. 

Tex^—Derlchs v. O. K. Auto Farts A 
Sales Co., Clv.App., 92 S.W.3d 466, 
error dismissed. 

Utah.—Balt Lake City v. Schubach, 
United Pac. Ins. Co., Intervener, 
169 P.2d 149, 108 Utah 266, 160 A. 
L.R. 809. 

Wash.—^Edmonds v. Pacific Fruit A 
Produce Co., 18 P.2d 507, 171 Wash. 
690. 

Wls.—^Reynolds v. City of Ashland 
296 N.W. 601, 287 Wls. 888. 

AismnptloiL of owBsndilp and omu 
trol of light standards 
Store owner, having assumed re¬ 
sponsibility of ownership, control, 
and maintenance of light standards 
in abutting sidewalk, must exercise 
due care in malntamlng standards in 
a reasonably safe condition for trav¬ 
eler.—^Berry v. Emery, Bird, Thayer 
Dry Gk)oda Go., 211 S.W.2d 86, 867 
Mo. 808. 

Owner oonstmotlng glass prism In¬ 
serts In sidewalk over vault owed 
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ercise ordinary care commensurate with the dan¬ 
ger and if he fails to do so he is liable for dam¬ 
ages proximately resulting therefrom** unless the 
unsafe condition was brought about by an act of a 
stranger and so recently that the owner could not 
discover it in time to repair it before the accident.** 
Thus the abutting owner or occupant will be liable 
where he uses the sidewalk for his own private ben¬ 
efit or convenience and fails to exercise reasonable 
care to prevent injury to persons lawfully using the 
way.*® 

No greater duly rests on an abutting owner to 


keep the walk adjacent to his premises in repair 
than devolves on the municipality.*® He is not ob¬ 
ligated to maintain the walk in a perfect condition, 
so as to render accidents impossible,*7 but he is 
obligated to use reasonable care and reasonable pru¬ 
dence to discover any defective condition in the 
walk,*® and to remedy it if such imperfection is of 
such a nature that a reasonably prudent person 
would have anticipated that it would likely cause in¬ 
jury to those lawfully using the walk.*® Where his 
use of the sidewalk is proper and reasonable, and 
no negligence is shown, he will not be liable.®® 


duty to public to malntcUn sidewalk 
In grood repair. 

K.T.—Nlehaue v. Caryfleld, Ine.. 269 
N.Y.S. 335. 240 App.Dlv. 144. 

Okl.—Sanders v. First Nat. Bank, 80 
P.2d 207. 188 Okl. 112. 

42. Arts.—^Beltran v. Stroud. 160 P. 
2d 765. 63 Arlz. 249. 

Ky.—Jefferson Dry Goods Co. v. Dale, 
78 S.W.2d 305, 257 Ky. 501. 

N.T.—Pukel V. Botwln, 276 N.Y.S. 

780. 242 App.Dlv. 543. 

S.D.—McLInn ▼. NoU, 274 N.W. 833, 
65 S.D. 440. 

43 G.J. p 1110 note 9. 

ne test whether placing bags of 
Xiotatoes or onions on sidewalk in 
front of grocery store while truck 
was being unloaded was negligence 
was one of care a prudent person 
would exercise in like situation.— 
McCaffrey v. Great Atlantic & Par 
clflc Tea Co.. C.C.A.N.Y.. 102 F.2d 689, 
rehearing denied 103 F.Sd 826. 
Blghost degree of vigilance and care 
Person using part of sidewalk for 
private use must exercise highest de¬ 
gree of vigilance and care to keep it 
in safe condition for public.—Cool 
V. Rohrbach, Mo.App., 21 S.W.2d 919. 

43. Ky.—Jefferson Dry Goods Co. ▼. 
Dale. 78 S.W.2d 305, 257 Ky. 601. 

Proximate cause generally see infra 

5 872. 

44. Ky.—Jefferson Dry Goods Co. v. 
Dale, supra. 

45. U.S.—Barker v. Kroger Grocery 

6 Baking Co.. C.C.A.I11., 107 P.2d 
630, certiorari denied Kroger Gro¬ 
cery & Balling Co. v. Barker, 60 
e.Ct. 471, 309 U.S. 656, 84 UEd. 
1005. 

Cal.—Granuccl v. Claasen, 269 P. 437, 
204 Cal. 609, 69 A.L.R. 435—Daly 
V. Mathews, 122 P.2d 81, 49 Cal. 
App.2d 546. 

Ky.—^Kniffley v. Reid, 162 S.W.2d 616, 
287 Ky. 212. 

Minn.—Shepstedt v. Hayes, *21 N.W. 

2d 199, 221 Minn. 74. 

Mo.—Moore v. Monarch Gasoline & 
Oil Co., 36 S.W.2d 669, 226 Mo.App. 
115. 

Mont.—Headley v. Hammond Bldg., 
88 P.2d 674, 97 Mont. 243, 98 A.L.R. 
794. 


N.J.—Murphy v. Fair Oaks Sanatori¬ 
um, 21 A.2d 806, 127 N.J.Law 256. 
N.T.—Nickelsburg v. City of New 
York. 84 N.Y.S.2d 1, 263 App.Div. 
625—Sapego v. Incorporated Vil¬ 
lage of Mount Klsco, 28 N.Y.S.2d 
33, 260 App.Div. 931. affirmed 85 N. 
B.2d 939, 286 N.Y. 699—Schlemovltz 
V. City of New York, 81 N.Y S.2d 
282, affirmed 85 N.Y.S.2d 923, 274 
App.Div. 1064. 

Ohio.—^Heron v. City of Youngrstown, 
24 N.E.2d 708, 136 Ohio St. 190. 
Okl.—Sanders v. First Nat. Bank, 80 
P.2d 207, 183 Okl. 112. 

Or.—Umphlette v. City of Sllverton, 
69 P.2d 244, 154 Or. 156. 

Tex.—Texas Co. v. Grant, Civ.App., 
179 S.W.2d 1007, reversed on other 
grounds 182 S.W.2d 996, 143 Tex. 
146—Derichs v. O. K. Auto Parts 
& Sales Co., Civ.App., 92 S.W.2d 
465, error dismissed. 

Wash.—James v. Burchett, 129 P.2d 
790, 15 Wash.2d 119. 

43 C.J. p 1106 note 33. 

4& N.Y.—Degheii v. Brooklyn Daily 
Eagle. 240 N.Y.S. 304, 136 Mlsc. 600. 

47. N.Y.—^Dcgheri v- Brooklyn Daily 
Eagle, supra. 

Absolnte safety not regnlred 
Those responsible for maintaining 
sidewalks can be required to keep 
them only reasonably safe, not abso¬ 
lutely safe at all times.—Reynolds v. 
City of Ashland, 296 N.W. 601, 287 
Wia. 283. 

48. N.Y.—^Degheri v. Brooklyn Dally 
Eagle, 240 N.Y.S. 804, 136 Mlso. 
600. 

49. N.Y.—Degheri v. Brooklyn Dally 
Eagle, supra. 

50. U.S.—^McCaffrey v. Great Atlan¬ 
tic & Paciflc Tea Co.', C.C.A.N.Y., 
102 F.2d 689, rehearing denied 103 
F.Sd 326. 

Mo.—^Fadcm V. City of St. Louis, 
App., 99 S.W.2d 611. 

S.D.—McLinn v. Noll, 374 N.W. 888. 
66 S.D. 440. 

Wls.—Reynolds v. City of Ashland. 

296 N.W. 601, 287 Wis. 283. 

43 GJT, p 1110 note 10, p 1105 note 
85. 

License or permission see infra 8 867. 
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Acts of third persons 

(1) The owner of a vacant filling 
station was not liable for Injuries re¬ 
ceived when pedestrian stumbled over 
handle of an automobile Jack extend¬ 
ing across sidewalk near station 
driveway, where Jack was being used 
by third persons over whom owner 
had no control and who had no au¬ 
thority from owner to use driveway 
for repairing automobiles, especially 
in view of absence of evidence show¬ 
ing that Jack was used more than 
once, or that it belonged to owner or 
that owner or its agent had observed 
third persons using driveway in a 
negligent manner.—^Magnolia Petro¬ 
leum Co. V. Melville, 130 S.W.2d 220, 
202 Ark. 382. 

C2) Store was not to be held liable 
for something dropping upon sirle- 
walk from a customer’s bag or for 
any small article or substance being 
tracked out of store by customer’s 
shoes and deposited upon s.dewalk 
unless such an occurrenee could fair¬ 
ly be found to be a usual and ordi¬ 
nary result of manner in which store 
conducted its business.—Nelson v. 
Economy Grocery Stores, 26 N.E.2d 
986, 305 Mass. 883. 

(3) Owner of land abutting on side¬ 
walk is not liable for obsiruclion 
unless caused by owner or his agents 
or by condition of his land or of 
structures under his control.—Cat 1 no 
v. Sorrentini, 192 N.E. 489, 288 Moss. 
89. 

(4) A pedestrian, who fell when 
her foot became entongled in a vi¬ 
sor cap which had been dropped or 
thrown onto the sidewalk by a cus¬ 
tomer of the occupant of the prem** 
Ises abutting on the sidewalk, was 
not entitled to recover for her inju¬ 
ries from the occupant.—O’Hara v- 
Morris Fruit A Produce Co., 283 N. 
W. 274, 208 Minn. 641. 

Pence blown down by nnusnal wind 

Lbt owners were not liable for pe¬ 
destrian’s injuries ffom fall over 
fence lying across sidewalk, where 
fence was of ordinarily sufficient 
strength, but was shortly before ac¬ 
cident blown down by unusual wind. 
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Temporary removal of a sidewalk for the purpose 
of repairing a wall of his building does not con¬ 
stitute any such private use of the walk in connec¬ 
tion with his property as will render him liable for 
defects or obstructions.®^ 

Sidewalk used as driveway. Where a sidewalk 
is used as a driveway for vehicles by an abutting 
owner or occupant, the special use carries with it 
the duty not to permit the use to create conditions 
unsafe for the passing thereon of pedestrians,or 
if it does create such conditions not to allow them 
to remain for an unreasonable time,®® such owner’s 
duty being to exercise reasonable care and diligence 
in the keeping of the driveway at the point where 
H was superimposed upon the sidewalk in a proper 
and safe condition for the passage of pedestrians 
rightfully using the sidewalk.®^ It has been held, 
however, that if the continuance of a depressed 
driveway in a sidewalk under the surrounding con¬ 
ditions was inherently dangerous to pedestrians, the 
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liability did not rest with abutting landowners, there 
being no contention that the driveway was not prop¬ 
erly constructed or that it was out of repair.®® 

(2) Effect of Statutes or Ordinances 
Liability of an abutting owner or occupant for In¬ 
juries to a traveler through failure to maintain a side¬ 
walk In repair ordinarily will not grow out of statutes or 
ordinances requiring him to construct or repair side¬ 
walks or merely declaring that a sidewalk In dangerous 
condition Is a nuisance and unlawful; but such liability 
may be Imposed by express statutory provision. 

Liability of an abutting owner or occupant for 
injuries to a traveler through failure to maintain 
a sidewalk in repair where such owner or occupant 
did not create the defects or cause the necessity for 
repair will not as a general rule grow out of a 
statute or ordinance requiring abutting owners to 
construct or repair sidewalks and authorizing the 
municipality, on the default of the owners, to con¬ 
struct and repair them at their expense,®® even 
though the owner had been notified to repair the 


—Murphy V. Dnerbeck. Mo., 19 S.W.2d 
1040. 

8aaa on sidewalk 

In action for Injuries sustained 
when pedestrian allegedly slipped on 
a bean on sidewalk In front of de¬ 
fendant's vegetable stand, defendant 
was held not liable. 

La.—^Bartell v. Serlo, App., 180 So. 
460. 

Mass.—^Nelson v. Economy Grocery 
Stores, 25 N.E.2d 986, 305 Mass. 
383. 

BSld not obstmotlon or nnlsanoe ren- 
dexlng abatting owner liable 
(1) Carpet or mat—Cameron v. 
Purdue Realty Corporation, 247 N.Y. 
8. 36. 231 App.Dlv. 149. 

(3) Delivery of coal by chute 
across sldowalk within reasonable 
time.—Smith v. Locke Coal Co., 164 
N.E. 381. 265 Mass. 524, 61 A.L.R. 
1052. 

(3) Maintenance of lock projecting 
Inch above Iron sidewalk doors fas¬ 
tened thereby.—Smith v. M. Brown 
Realty Corporation, 235 N,YJS. 673, 
134 Misc. 516. 

(4) Marble slab made part of side¬ 
walk by tenant.—Spear v. City of 
Sterling, 267 P. 979, 126 Kan. 314. 

C5) Small hasp, not exceeding one 
and one half inches in height, nor 
being more than four inches fl'om 
building.—^Kempe v. Concourse Real¬ 
ty Corporation, 262 N.7.S. 404, 237 
App.Div. 708. 

(6) Vegetable stand maintained In 
front of store without a license.— 
Tagg V. Senner, 14 N'.E.2d 628, 277 
N.Y. 692. 

51. Wash.—Tacoma v. Scofield, 1244 
P. 257. 138 Wash. 163. 


82. n.S.—Joel V. Electrical Research 
Products, C.C.A.N.T.. 94 F.2d 588. 
Cal.—Granuccl v. Claasen, 269 P. 437, 
204 Cal. 509. 59 A.L.R. 435. 

Mo.—Moore v. Monarch Gasoline & 
Oil Co., 36 S.W.2d 669, 226 Mo.App. 
115. 

Wash.—James v. Burchett, 129 P.2d 
790, 16 Wash.2d 119. 

53. U.S.—Joel V. Electrical Research 
Products, C.CA.N.Y., 94 F.2d 588. 

54. Ala.—^Texas Co. v. Williams, 152 
So. 47, 228 Ala. 30. 

Cal.—Granucci v. Claasen. 269 P. 437, 
204 Cal. 609, 59 A.L.R. 436. 

Pa.—Rowland v. Goodwill Beneficial 
Ass'n, Com.Pl., 40 Berks Co. 153. 
Wash.—James v. Burchett, 129 P.2d 
790, 15 Waah.2d 119. 

Bamp 

Filling station operator construct¬ 
ing wooden ramp on public property 
for motorists’ convenience in driving 
over curbstone was bound to keep 
ramp in such repair as to safeguard 
public.—Green v. Chotin, Lia-App., 169 
So. 760. 

property owner tearing ont slOe- 
walk and reoonstmcting driveway for 
his benefit must construct sidewalk 
reasonably safe for pedestrians.— 
Moore v. Monarch Gasoline & Oil Co., 
85 S.W.2d 669, 225 Mo.App. 115. 
Raised driveway 

Where driveway adjoining prem¬ 
ises at building line was eight Inches 
above sidewalk level and sloped four¬ 
teen feet eight inches to the curb and 
at point where pedestrian slipped 
he was somewhat less than eight 
inches above the sidewalk and there 
was no further evidence of faulty 
construction, owner of premises was 
not liable for resulting injuries.—Cal-, 
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houn V. Coming, 66 M'.E.td 303, 328 
IlLApp. 498. 

55. Cal.—^Daly v. Mathews, 122 P. 

2d 81, 49 Cal.App.2d 545. 

Mass.—^Heaney v. Colonial Filling 
stations, 158 N.E. 916, 262 Mass. 
338. 

gfib Ala.—City of Birmingham v. 

Wood, 197 So. 885, 240 Ala 138. 
Cal.—Schaefer v. Lenahan, 146 P*2d 
929. 63 Cal.App.2d 324. 

Ga.—Goldman v. Clisby, 8 S.E.2d 
701. 62 GclApp. 616—Corpus JtixUi 
dted in Ellis v. Southern Grocery 
Stores. 167 S.EL 824, 325, 46 Ga. 
App. 254. 

Kan.—Oorpns JUrls dted In Pierce v. 
Jilka, 181 P.2d 830, 834, 163 Kan. 
282. 

Ey.—^Equitable Life Assur. Soc. of 
U. S. V. McClellan. 149 S.W.2d 730. 
286 Ky. 17. 

La.—Thomason v. Dan Cohen Co., 
App., 7 So.3d 396—Henrlchs v. New 
Orleans Public Service. App.. 192 
So. 888—^McGurk v. City of Shreve¬ 
port, App., 191 So. 568. 

Ma—Corpus juris quoted in Calla¬ 
way V. Newman Mercantile Co., 
12 S.W.2d 491, 494. 821 Mo. 766. 62 
A.L.R. 1056—^Rjley v. Woolf Bros., 
169 S.W.2d 824, 286 Mo.App 661. 
N.J.—^Fischer v. Salomone, 66 A. 2d 
428, 136 N.J.Law 431. 

N.Y.—Bernstein v. East 167th Street 
Corporation, 293 N.Y.S. 109, 161 
Misc. 886. 

Okl.—^King V. J. B. Crosbie, Inc., 131 
P.2d 105, 191 Okl. 625. 

Tenn.—^Harbin v. Smith, 76 S.W.2d 
107, 168 Tenn. 112. 

43 C.J. p 1104 note 29. 

Ordinance delegatiiig duty of dty 
to keep its sidewalks in reasonably 
safe condition to owners and occu* 
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sidewalk and had failed to do so;^^ nor does such 
liability grow out of a statute or ordinance merely 
declaring that a public sidewalk which is in a con¬ 
dition to endanger persons passing thereon is a 
nuisance and unlawful.58 The liability of an owner 
under such statutes or ordinances is to the munici¬ 
pality alone,®® to the extent of the fine or penalty 
prescribed thereby,®® and any breach of the duty 
thus owing by the property owner to the municipal¬ 
ity does not constitute negligence per se or negli¬ 
gence to a third person.®^ 

Although some statutes purporting to do so have 
been declared invalid,®^ liability for injuries from 
failure to repair a sidewalk may be imposed on the 
abutting owner by express statutory or charter pro¬ 
visions,®® which have been declared valid,®^ and 
have been construed to give a right of action by the 


person injured directly against the abutting own¬ 
er,®® although having no application to injuries sus¬ 
tained before they took effect.®® It has also been 
held that a statute making the abutting owner lia¬ 
ble over to the municipality in case of recovery 
against the latter by one injured through the abut¬ 
ter’s failure to repair a walk when required to do 
so is valid.®^ Under valid statutes imposing liabil¬ 
ity on the abutter, his liability will not accrue until 
fulfillment of the statutory conditions,®® if any,®® 
such as notice of the defect and failure to repair.^® 

There is some authority holding that the duty of 
the municipality to keep its sidewalks in reasonably 
safe condition for the protection of the public may 
be delegated by ordinance to owners or occupants 
of the adjoining premises,but, on the other hand, 
it has been held that the municipality cannot so 


pants of adjolnlnfr premises Is not 
Intended for protection of the public 
by the property owner but as an aid 
to the city In discharging: its duty 
to the public.—-Western Auto Supply 
Agency of Iios Angeles v. Phelan, C. 
aA.Mont.. 104 F.2d 8S. 

57. Cal.—Schaefer v. Lenahan, 146 P. 
2d 929, 63 •Cal.App.2d 824. 

La.—Thomason y. Dan Cohen Co., 
App., 7 So.2d 396. 

58 . Cal.—Daly y. Mathews, 122 P.2d 
81. 49 Cal.App 2d 645. 

Obstrnictloii held nnisanoe 
Weighing machine which owner 
permitted to remain unused on walk 
adjoining owner's premises was held 
nuisance as matter of law, where 
city charter required owner's removal 
of obstructions from sidewalks ad¬ 
joining his property.—^Drake v. Com¬ 
ing Bldg. Go., 272 N.Y.S. 726, 241 App. 
Dly. 686. 

69. Ga.—Goldman v. Cllsby, 8 SB. 
2d 701, 62 Ga.App. 516—Oorpns Jou 
ris olted In Ellis y. Southern Gro¬ 
cery Stores, 167 S.E. 824, 325, 46 
GaApp. 254. 

La.—Thomason y. Dan Cohen Co.. 
App., 7 So.'2d 396—^Henrlchs y. New 
Orleans Public Service, App., 192 
So. 383—^McGurk v. City of Shreve¬ 
port, App., 191 So. 553. 

Mo.—State ex rel. Shell Petroleum 
Corporation v. Hos tetter, 156 S.W. 
2d 673, 348 Mo. 841—Gorpns Juris 
qiioted in Callaway v. Newman 
Mercantile Co., 12 S.W.2d 49l, 494, 
321 Mo. 766, 63 A.L.R. 1056—Riley 
y. Woolf Bros., 159 S.W.2d 324, 236 
Mo.App. 661—^Fadem y. City of St. 
Louis, App., 99 S.W.8d 511—Shaw 
y. St. Louls-San Francisco Ry. Go., 
9 S.W.2d 836, 223 MoApp. 1008. 

N.J.—^Fischer y. Salomone, 56 A.2d 
428, 136 N.JXaw 431. 

Okl.—^Klng y. J. E. Crosbie, Ino., 181 
F.2d 105, 191 Okl. 626. 


Tenn.—^Harbin v. Smith, 76 S.W.2d 
107, 168 Tenn. 112. 

43 O.J. p 1104 note 30. 

EHdawalk oonstmoted rnider snpexu 
vision of city engineer 
It was building owners' duty to 
the city to exercise ordinary care in 
constructing sidewalk in front of 
building under city engineer's super¬ 
vision in conformity with street 
grades required by him and to main¬ 
tain it in reasonably safe condition 
for public use and travel.—Sheridan 
y. City of St Joseph, 110 S.W.2d 371, 
282 Mo.App. 615. 

60. La.—^Thomason y. Dan Cohen 
Co., App., 7 So.2d 396—^McGurk y. 
City of Shreveport, App., 191 So. 
663. 

Mo.—Corpna Juris quoted in Calla¬ 
way y. Newman Mercantile Co., 12 
S.W.2d 491, 494, 321 Mo. 766, 62 
A.L.R. 1056. 

N.J.—^Zemetra v. Fenchel Realty Co., 
47 A.2d 890, 134 N.J.Law 358, af¬ 
firmed 50 A.2d 895, 135 N.J.Law 
206. 

43 C.J. p 1104 note 31. 

61. U.S.—Western Auto Supply 

Agency of Los Angeles y. Phelan, 
C.G.A.Mont, 104 F.2d 86. 

Ga.—^Ellis v. Southern Grocery 
Stores, 167 S.B. 324, 46 Ga.App. 
254. 

Okl.—^King v. J. E. Crosbie, Inc., 181 
P.2d 105, 191 Okl. 625. 

Violation of statute or ordinance as 
negligence or nuisance generally 
see infra S 868. 

68. Minn.—^Noonan y. Stillwater, 22 
N.W. 444, 83 Minn. 198, 63 Am.R. 
28. 

43 C.J. p 1105 note 42. 

63. Ga.—Oorpns Jnzis dted in Kel- 
Isen v. Savannah Theatres Go., 5 S- 
E.3d 712, 714, 61 Ga.App. 100. 

48 C.J. p 1106 note 41. 

64L Neb^—Lincoln v. Janesch, 89 N. 
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W. 280, 63 Neb. 707, 93 Am.S.R. 
478, 66 L.R.A. 762. 

48 C.J. p 1105 note 43. 

Xd. Delaware 

(1) A statute Imposing on the own¬ 
er of premises the sole responsibility 
for Injury from defouts or obstruc¬ 
tions on the footway on which his 
premises front, unless tho defect la 
caused by tho city or its authorized 
agents, was held valid by tho su¬ 
preme court.—^Hoffman v. Wllmingp- 
ton, 90 A. 41, 27 Del. 486—Mayor, etc. 
of Wilmington y. Ewing, 43 A. 305, 2 
Pennew., Del., 66—43 C.J. p 979 note 
83. 

C2) But In an early superior court 
COSO, apparently to the contrary, the 
statute was held unconstitutional In 
so far as it exempted tho municipal¬ 
ity from liability.—Seward v. Wil¬ 
mington, 42 A. 451, 16 Del. 189. 

65. Or.—^Noonan y. City of Portland, 
88 P.2d 808, 161 Or. 213. 

43 C.J. p 1106 notes 43, 44. 

66. Wis.—^Fife y. Oshkosh, 62 N.W. 
641, 89 Wis. 540. 

67. Mich.—Lynch v. Hubbard, 69 N. 
W. 448, 101 Mich. 43—Detroit v. 
Chaffee, 37 N.W. 882, 70 Mich. 80. 

Indemnity generally see Indemnity 
85 22, 27. 

68. Mich.—^Lyneh v. Hubbard, 69 N. 
W. 443, 101 Mich. 48. 

43 C.J. p 1106 note 60. 

69. U.S.—Delaware, etc., B. Co. v. 
Madden, C.C.A.N.Y., 241 F. 808, 164 
GX3.A. 510, certiorari duniod 37 S. 
Ct. 746, 244 U.S. 658, 61 L.Ed. 1375. 

48 C.J. p 1106 note 49 [a]. 

70. Mich.—Lynch v. Hubbard. 69 N. 
W. 443, 101 Mich, 43. 

48 C.J. p 1106 note 60. 

Notice to abutters of defect or ob¬ 
struction generally see infra 5 871. 

71. U.S.—-Western Auto Supply 
Agency of Los Angelos v. Phelan, 
C.C.A.Mont., 104 F.2d 86. 
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shift its responsibility.'^^ ^ city ordinance making 
persons using property abutting on sidewalks pri¬ 
marily liable for damage sustained as a result of 
the defective condition thereof and requiring prop¬ 
erty owners or persons making special use of an 
abutting sidewalk to keep it in safe condition and 
free from defects and hazards is in derogation of 
the common-law rule that the property owner is 
under no duty to keep an abutting sidewalk free of 
hazards,and hence must be strictly construed in 
favor of the owner or person making such use 
thereof, if there is any doubt as to its purpose and 
meaning.^^ The ordinance does not make such per¬ 
sons insurers of the safety of pedestrians using the 
abutting sidewalk,but charges them only with 
ordinary care to keep the walk free from hazards 
to pedestrians,^® and hence does not charge them 
with the duty to remove oil or grease from the side¬ 
walk. 

§ 862 . -Water, Snow^ and Ice 

a. In general 

b. Abutting owner or occupant 

a. In Oeneial 

One who has caused a dangerous formation of Ice or 
snow on the street or sidewalk Is liable to a person 
specially Injured thereby, but there Is no liability where 
the accumulation of Ice or snow was due to natural 
causes. 

One who has caused a dangerous formation of 
ice or snow on the street is liable to a person spe¬ 
cially injured thereby.^® Thus a person who by 
artificial means discharges water on the sidewalk 
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at a time when the natural result would be to form 
ice may be held liable for resulting injury to a pe- 
destrian.79 He is not liable, however, where the 
accumulation of ice or snow was due to natural 
causes.®® 

b. Abnttdng Owner or Occupant 

(1) In general 

(2) Effect of statute or ordinance 
(1) In General 

In the absence of statutory provisions to the con¬ 
trary, an abutting owner or occupant owes no duty to the 
public to prevent surface water from flowing over a 
sidewalk or to keep the sidewalk free from snow and Ice, 
and he Is not liable for Injuries resulting from snow or 
Ice coming on the sidewalk through natural causes or 
through no wrongful act or omission on his part; but ha 
Is liable for Injury caused by his own wrongful accumula¬ 
tion of snow or Ice on the sidewalk, and under some cir¬ 
cumstances may be liable for Injuries caused by water 
discharged from his premises on the sidewalk. 

In the absence of statutory provisions to the con¬ 
trary, an abutting owner or occupant owes no duty 
to the public to prevent surface water from flowing 
over a sidewalk,®^ and is not responsible for surface 
water which flows over the sidewalk in front of his 
premises;®® but, if by drains or other means he 
seeks to divert the water from flowing over the 
sidewalk, he may incur liability from negligence in 
constructing or maintaining ^e means of diver¬ 
sion.®® Also, an abutting owner or occupant is not 
liable at conunon law for injuries resulting from 
snow or ice coming on the sidewalk through natur¬ 
al causes,®^ or where it accumulates through no 


Mont—Childers ▼. DeschaxnjDS, 290 
P. 261, 87 Mont. 606. 

Liability of municipality delegating 
duty see supra S 785. 

72. Tenn.—^Harbin v. Smith, 76 S.W. 
2d 107. 168 Tenn. 112. 

73. Tex.—Texas Oo. v. Grant, 182 S. 
W.2d 996, 143 Tex. 146. 

74. Tex.—Texas Co. ▼. Grant, supra. 
TTse for flUlng statiLon held ‘^special 

use" 

Tex.—^Texaa Co. v. Grant, supra. 

75. Tex.—Texas Co. ▼. Grant, suPra. 
Beasoa for rule 

The terms ''prlmcurlly liable" and 
“primary liability," in ordinance de¬ 
claring persons using property abut¬ 
ting on sidewalk primarily liable for 
damage sustained because of its de¬ 
fective condition and declaring pre¬ 
scribed penalty for violation of ordi¬ 
nance cumulative of primary liability 
for such damage, are relative, con¬ 
note city's secondary liability, and 
do not enlarge or diminish either 
such persons' or city's liability.— 
Texas Co. v. Grant, supra. 


76. Tex.—Texas Co. v. Grant, su¬ 
pra. 

77. Tex—Texas Co. v. Grant, su¬ 
pra. 

78. Iowa.—Corpus juris olted In City 
of Des Moines v. Barnes, 80 N.W.2d 
170, 173, 238 Iowa 1192. 

Mo.—Oettel v. J. A. Bchaefer Const. 

Co., App., 61 S.W.2d 870. 

N.T.—Horowitz v. Sandier, 62 N.T. 

S2d 464, 268 App.Dlv. 1064. 

PfiL—Goerges v. Reading Co., Com.PL, 
68 Dauph.Co. 363. 

48 C.jr. p 1099 note 66. 

79. Arlz.—Corpus Juris olted la 
Cobb V. Salt River Valley Water 
Users’ Ass'n, 114 P.2d 904. 906, 57 
Aria 461. 

lowa-^orpus Juris dted la City of 
Des Moines v. Barnes, 80 H.W.2d 
, 170, 178, 288 Iowa 1192. 

48 O.J. p 1102 note 86. 

Store manager, owing duty to his 
employer and public to see that awn¬ 
ing over sidewalk in front of store 
was kept and operated In reasona¬ 
bly safe condition, could not escape 
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liability for Injuries to pedestrian, 
falling on ice formed by freezing of 
water which dripped from awning 
onto sidewalk, on ground that his 
negligence consisted of nonfeasance, 
instead of misfeasance.—Stith v. J. 
J. Newberry Co., 79 S.W.2d 447, 886 
Mo. 467. 

aa Minn.—^Boecher v. St. Paul. 181 
N.W. 908, 149 Minn. 69. 

81. N.J/—Millar v. United Advertis¬ 
ing Corporation, 86 A.2d 717, 181 
N.J.Law 209. 

82. N.J.—War v. Mazzarella, 61 A. 
2d 284, 137 NJr.Law 786. 

83. N.J.—War V. Mazzarella, supra. 

84. Colo.—Swenson v. LaShell, 196 
P.2d 386, 118 Colo. 888—Corpus Ju^ 
ris cited la W. T. Grant Co. v. 
Casady. 188 P.2d 881, 884, 117 Colo, 
405. 

Conn.—Willoughby v. City of New 
Haven, 197 A. 86, 123 Conn. 446. 
D.C.—Norvllle v. Hub Furniture Co., 
82 F.2d 420, 69 App.D.a 29. 

HI.—Calhoun v. Coming, 66 N.B.2d 
808, 828 ULApp. 498—Kelly v. Hoy- 
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wrongful act or omission on his part;^^ nor is he 
bound to guard against the risk of accident by 
sprinkling ashes or using any other like precau¬ 
tions.^^ An abutting owner or occupant is, in the 


absence of statute, generally under no duty to keep 
the sidewalk in front of his premises free from 
snow and ice,^^ although there is some authority 
holding that the duty of the owner or occupant is 


vaert. <56 N.E.2d 688. 828 Ill.App. 
648. 

Me.—Ouelette v. Miller, 188 A. 841, 
134 Me. 162. 

Md.—^Realty & Mortgage Co. v. Ul¬ 
rich. 165 A. 708. 164 Md. 666. 
MasB.—Troy v. Diz Lumber Co., 15 
N.E.2d 272, 300 Mass. 214. 

Mo.—Luettecke v. City of St. Louis, 
140 S.W.2d 45. 846 Mo. 168—Cioipus 
Juris cited 1x1 Stlth v. J. J. New¬ 
berry Co.. 79 S.W.2d 447. 453, 836 
Mo. 467. 

N.T.—Stapleton v. Church of Pil¬ 
grims in City of Brooklsm, 272 N. 
T.S. 910, 242 App.Div. 710—Nelson 
▼. Schulta, 11 N.T.S2d 184, 170 
Mlsc. 681—Green v. Murray M. Ros¬ 
enberg, Inc., 58 N.T.S.2d 570. 

N.D.—Clark v. Stoudt, 12 N.W.'Sd 
708. 73 N.D. 165. 

Or.—Rees v. Cobbs & Mltdhell Go., 
283 P. 1115, 131 Or. 665. 

Wash.—Corpus JUxlji cited in Ben¬ 
nett ▼. McGoldrlck-Sanderson Go.. 
129 P.2d 796, 797, 15 Wash.2d 130. 
Wls.—Johnson v. Prange-Geussen- 
hainer Co.. 2 N.W.2d 728, 240 Wis. 
863. 

43 C.J. p 1106 note S3. j 

liiabllltr: 

As between landlord and tenant see 
Landlord and Tenant SS <*27, 
440 c. 

Of: 

Municipality see supra 5S 511- 
815, 841. 

Third persons generally see su¬ 
pra subdivision a of this sec¬ 
tion. 

Alteratioa of natural course 

Adjoining landowners constructing 
driveway on boundary line would not 
be liable for alteration of natural 
course of surface water.—Hooper v. 
Kennedy. 70 N.E.2d 629. 820 Mass. 676 
—Jefferson v. L’Heureuz, 200 N.E. 
856, 293 Mass. 490. 

Bnts 

Where frozen ten-inch ruts in un¬ 
shoveled snow a foot deep on side¬ 
walk abutting defendant's premises 
at place where driveway to premises 
crossed sidewalk were caused by 
trucks of a company delivering coal 
to defendant, defendant's failure to 
remove ruts was not actionable neg¬ 
ligence. in absence of evidence that 
operator of truck was agent of de¬ 
fendant.—^Bamberg v. Bryan's Wet 
Wash Laundry, 16 N.B.2d 653, 801 
Mass. 122. 

Pailurs to remove 
An action for personal injuries can¬ 
not be predicated on an abutting 
property owner's failure to remove a 
natural accumulation of loe and snow 
from a public sidewalk or street— 


Donovan v. Kane, 75 N.T.S.2d 462, 
190 Mlsc. 473—Basson v. Heald. 278 
N.T.S. 661, 164 Misc. 693—Brotzman 
V. Llndenfeld. 234 N.Y.S. 79. 183 Mlsc. 
832. 

Snow packed on driveway 

Property owner was held not liable 
for injuries sustained by pedestrian 
who fell on sidewalk covered with ice 
formed by snow which had been pack¬ 
ed by egress and ingress of property 
owner’s motorbusses through drive¬ 
way crossing sidewalk.—Den Braven 
V. Public Service Electric & Gas Co., 
181 A. 46, ll-S N.J.Law 548. 

Beoently daaaed waUc 

A pedestrian falling pn recently 
cleaned sidewalk covered only by thin 
coating of Ice cannot recover for such 
injuries from owner of adjoining 
premises.—^Whitton v. H. A. Gable 
Co., 200 A. 644, 331 Pa. 429. 

Oansral idippery condition 

A slippery condition from accumu¬ 
lation of Ice which is general is in¬ 
sufficient in Itself to impose liability 
on property owner.—^Ross v. Pennsyl¬ 
vania R. Co., 49 A.2d 870, 365 Pa. 
119—Strauch v. City of Scranton, 44 
A.2d 258, 353 Pa. 10—Davies v. Kiln- 
man, 56 A.2d 816, 162 Pa.Super. 82 
—Osborne v. Lansdowne Borough, 
Pa.Com.Pl., 28 Del.Co. 286—Barron v. 
Deemer & Co., Pa.Com.Pl., 44 Lack. 
Jur. 69, 4 Monroe L.R. 129—Simone 
V. Eagle Clothing Co., Pa.Com.Pl., 86 
Luz.Leg.Reg. 817. 

86. D.C.—Corpus Jorls cited in 
Hecht V. Hohensee, 88 F.2d 686, 
687. 65 App.D.0. 328. 

Mass.—Tiffany v. F. Voronberg Co., 
130 N.E. 193, 238 Mass. 183, 14 A. 
L.R. 222. 

N.T.—^Zysk V. City of New York, 88 
N.Y.S.2d 339, 274 App.Div. 916. 

Use of driveway 

(1) A driveway is hot a defect per 
se, in determining property owner’s 
liability for injuries to pedestrian 
falling on icy drlveway.r-<!alhoun v. 
Corning, 66 N.E.2d 303, 328 lll.App. 
493. 

(2) In action against occupant of 
premises abutting sidewalk for in¬ 
juries sustained in fall In ley drive¬ 
way over sidewalk, condition of drive¬ 
way over sidewalk was held not nui¬ 
sance which occupant was in duty 
bound to abate, where its surface 
was not different from that of any 
other part of sidewalk.—Abar v. 
Ramsey Motor Service, 263 N.W. 917, 
195 Minn. 697. 

(8) Property owner In a city Is 
not liable to a pedestrian who falls 
on sidewalk adjacent to the property 
merely because a driveway has been 
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constructed across the sidewalk, 
whether automobiles using driveway 
have merely packed down naturally 
accumulated snow, or have also car¬ 
ried ice In and deposited it on the 
sidewalk.—^Bennett v. McGoldrick- 
Sanderson Co., 129 P.2d 796, 16 Wash. 
2d 130. 

Ijeaky service pipe 
Owners of property abutting on 
street could not reasonably be ex¬ 
pected to make test requiring special 
instruments, to show cause and loca¬ 
tion of leak in service pipe below 
street.—Tower v. City of St. Louis, 
148 S.W.2d 100, 236 Mo.App. 1026. 
Fixe 

The owner or occupant is not liable 
where ice accumulates on the side¬ 
walk because of a fire on his premis¬ 
es, since he is under no obligation 
in such case to remove the ice or 
guard against injuries to pedestrians 
by reason of its existence.—Tiffany 
V. F. Vorenberg Co.. 130 N.E. 198, 288 
Mass. 188, 14 A.L.R. 222. 

88. Colo.—Corpus Jnrls cited In W. 
T. Grant Co. v. Casady, 188 P.2d 
881, 884, 117 Colo. 405. 

Del.—Corpus Juris cited in Massey 
V. Worth, 197 A, 673, 676, 9 W.W. 
Harr. 211. 

III.—Kelly V. Huyvaert, 66 N.H.2d 
638, 323 I11.APP. 643. 

Mass.—Mahoney v. Perreault, 176 N. 

E. 467, 275 Ma.S8. 251. 

Wash.—Corpus Juris cited in Ben¬ 
nett V. McGoldrlck-Sanderson Go., 
129 P.2d 795, 797, 15 Wash.2d 130. 
43 C.J. p 1106 note 53. 

87. U.S.—^Western Auto Supply 

Agency of Los Angeles v. Phelan. 
C.C.A.Mont., 104 F.2d 86. 

Colo.—^W. T. Grant Co. v. Casady, 
188 P.2d 881, 117 Colo. 406. 

D.C.—Radinsky v. Ellis, 167 F.2d 
746, 83 U.S.APP.D.C. 172—Norville 
V. Hub Furniture Co., 3^ F.2d 420» 
69 App.D.C. 29. 

Mass.—Bamberg v. Bryan's Wet 
Wash Laundry, 16 N.E.2d 653, 801 
Mass. 122—Mahoney v. Perreault, 
175 N.E. 467, 276 Mass. 261. 

Mo.—Tower v. City of St. Louis, 148 
S.W.2d 100, 235 MO.APP. 1026. 
Mont.—Childers v. Dcschamps, 290 
P. 261, 87 Mont. 605. 

N.J.—Taggart v. Bouldin, 168 A. 670» 
111 N.J.LAW 464. 

N.Y.—Hallock v. Ballachey, 16 N.Y.S. 
2d 863, 268 App.Div. 774. affirmed 
so N.E.2d 496, 284 N.Y. 648—Green 
V. Murray M. Rosenberg, Tnc., 60 
N.Y.S.2d 868, 186 Misc. 79, affirmed 
66 N.Y.S.2d 206, 269 App.Div. 819. 
affirmed 64 N.E.2d 286. 296 N.Y. 684 
—Green v. Murray M. Rosenberg. 
Inc., 58 N.Y.S^2d 670. 
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to act within a reasonable time after notice to re¬ 
move snow and ice which are in a dangerous con- 
dition.^^ The fact that an abutter removes ice 
from the sidewalk in front of his premises imposes 
no duty on him to remove it from an alley walk in 
the rear of his building, used by invitees,*® 

An abutting owner may be liable for injury caused 
by his own wrongful accumulation of snow or ice 
on the sidewalk,®® or his liability may arise from 
acts which render an icy or snowy sidewalk more 
dangerous.®^ It has been held, however, that lia¬ 
bility for negligence or nuisance may be predicated 
only on the owner's affirmative acts in placing or 
accumulating ice and snow on the sidewalk,®® and 
may not be based on his acts in removing such ice 
and snow,®® even though such acts may expose or 
permit ice to form thereafter.®^ Liability exists 
only when the condition is dangerous, unusual, or 


exceptional.®® The liability is confined to what a 
reasonable man might anticipate, and the owner is 
required to do only what is reasonably necessary to 
prevent the injury;®® but, when he knows that a 
nuisance has been created, he then becomes abso¬ 
lutely liable until he has remedied it,®7 and the 
right to maintain such a nuisance cannot be ac¬ 
quired by prescription.®® The liability of the own¬ 
er is not affected by the fact that some other per¬ 
son may have neglected his duty to remove the ac¬ 
cumulation.®® 

PUing up snow. Where an abutting owner piles 
up snow on the sidewalk in such an accumulated 
mass as to interfere with travel, or by means of 
the operation of natural causes which he ought to 
foresee will create danger by its melting and freez¬ 
ing, he is liable for injuries resulting therefrom 
to a pedestrian.! An owner of land has a right. 


Or.—^Rees v. Cobbs & Mitchell Co.. 

288 P. 1115. 181 Or. 665.. 

Wash.—Coxpiis auxls cltad in Bennett 
V. McGoldrIck-Sanderson Co., 129 
P2d 795, 797, 15 Wash 2d 180. 
W.Va.—^Rlch V. Roscnshlne, 45 S.B> 
‘2d 499. 

48 C.J. p 1106 note 62. 

Storekeeper owes no er^ater duty 
to customers than to other pedes¬ 
trians as respects snow and ice on 
sidewalk. 

D.C.—Norvllle v. Hub Furniture Co., 
82 F.2d 420, 59 App.D.C. 29. 

R.I.—Therrien v. First Nat. Stores, 6 
A.2d 731, 63 R.I. 44. 

Ho ahsblnte duty 

There is no absolute duty on the 
part of a landowner to keep hss 
premises and sidewalks free from 
snow and ice at all times.—Ross v. 
Pennsylvania R. Co., 49 A.2d 870. 
855 Pa. 119—Whltton v. H. A. Gable 
Co., 200 A. 644, 831 Pa, 439—Davies 
V. Kllnman, 56 A.2d 816, 162 Pa.Su- 
per. 82—Bowser v. Kuhn, 49 A.2d 862, 
160 Pa.Super. 31—Barron v. Deemer 
& Co., Pa.Com.Pl., 44 Iiack.Jur. 69, 
4 Monroe L.R. 129—Simone v. Ea¬ 
gle Clothing Co., Pa.Com.Pl., 85 Lux. 
Leg.Reg. 817—Johnson v. Deed’s Hat 
Shop, Pa.Coxn.Pl., 96 PlttBb.Leg.J. 
409. 

Whlla snowfall was In progress 
Owner and occupant had no duty 
to act in removing snow from side¬ 
walk alongside premises until after 
the fall of snow was over, and, there¬ 
fore, they were not liable for injuries 
sustained by pedestrian in fall on Icy 
sidewalk while the snowfall was still 
In progress.—Swenson v. LiaShell, 195 
P.2d 886, 118 Colo. 838. 

88. Pa.—Whitton v. H. A. Gable Co., 
200 A. 644, 831 Pa. 429—City of 
Philadelphia v. Merchant & Evans 
Co.. 145 A. 708, 296 Pa. 126—Davis 
V. KUuxxian, 66 A.2d 816, 162 Pa. 


Super. 82—Osborne v. Lansdowne 
Borough, Com.Pl., 28 Del.Co 286— 
Barron v. Deemer & Co., Com.Pl.. 
44 Xiack.Jur. 69, 4 Monroe L.R. 129 
— ^Manolf V. Poskalia. Com.Pl., 40 
Lack.Jur. 92—Simone v. Eagle 
Clothing Co., Com.Pl., 35 Luz.Leg. 
Reg. 317. 

Notice of defect or danger generally 
see Infra S 871. 

Aocumulatlon remaining several 
I weeks 

Where evidence showed that oc¬ 
cupiers of realty had not cleaned 
their sidewalk of snow and ice at any 
time during the winter, and that ac¬ 
cumulation of ice and snow had re¬ 
mained for several weeks, their neg¬ 
ligence would be the causative fac¬ 
tor on which pedestrian's recovery 
for injuries might be predicated, if 
Jury believed that sidewalk’s condi-| 
tlon was the proximate cause of the I 
accident.—^Bowser v. Kuhn, 49 A3d 
862, 160 Pa.Super. 81. 

Pzimoxy respoaslbiUty 
Responsibility for snow removal Is 
in first Instance on occupiers or own¬ 
ers of property.—^Beebe v. City of 
Philadelphia, 167 A 570, 312 Pa. 214 
—^Moscon V. City of Philadelphia, 24 
A2d 80, 147 Pa.Super. 251. 

89. Wash.—Ainey v. Rialto Amuse¬ 
ment Co., 236 P. 801, 135 Wash. 
66, 41 AL.R. 263. 

90. Del.—Oozpus Jrazls cited lu 
Massey v. Worth, 197 A 673, 676, 
9 W.W.Harr. 409. 

N.T.—^Zysk v. City of New York, 76 
N.T.S.2d 371. reversed on other 
grounds 88 N.Y.S.2d 889, 274 App. 
Div. 916. 

48 aJ. p 1106 note 60. 

91. HI.—^Eing ▼. Swanson, 216 HI. 
App. 294. 

Mo.—^Morgan v. Kroger Grocery & 
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Baking Co., 154 S.W.2d 44, 348 
Mo. 542. 

43 C.J. p 1106 note 61. 

98. N.Y.—^Donovan v. Kane, 76 N.Y. 

S.2d 462, 190 Misc. 473. 

93. N.Y.—Hendley v. Daw Drug Co., 
47 N.Y.S.2d 628, 267 App.Div. 943, 
affirmed 69 N.B.2d 81, 298 N.Y. 790 
—Kelly V. Rose, 88 N.Y.S.2d 627, 
265 App.Dlv. 948. affirmed 60 N.K 
2d 1018, 291 N.Y. 611—Donovan v. 
Kane, 76 N.Y.S.2d 462, 190 Misc. 
478—Basson v. Heald, 278 N.Y.S. 
661, 164 Misc. 698. 

R. L—Therrien v. First Nat Stores, 
6 A.2d 731, 68 R.I. 44. 

Contrary case disapproved 

(1) There is some authority ap¬ 
parently contrary to the rule of 
the text.—^Nelson v. Schultz, 11 N.Y. 

S. 2d 184, 170 Misc. 681. 

(2) But this case was said to have 
been specifically disapproved.—^Dono¬ 
van v. Kane, 76 N.Y.S.2d 462, 190 
Mlsa 478. 

9A N.Y.—^Donovan v. Kane, 76 N.Y. 
S.2d 462, 190 Misc. 478. 

95. N.Y.—Mazanti v. Wright’s Un¬ 
derwear Co., 41 N.Y.S.2d 685, 266 
App.Div. 18. 

96. Mass.—^Davis v. Rich, 62 N.E. 
876, 180 Mass. 285. 

48 C.J. p 1107 note 62. 

97. Mass.—^Davis v. Rich, supra. 
9& Masa—^Hynes v. Brewer, 80 N. 

E. 603, 194 Mass. 486, 9 L.RA., 
N.S., 698. 

9% Me.—Smith v. Preston, 71 A 
663, 104 Me. 156. 

1. Mass.—Dahlin v. Walsh, 77 N.El 
830, 192 Mass. 168, 6 L.RA.,N.S., 
616. 

48 C.J. p 1107 note 66. 

Ohstrootlag uncleared portion of 
walk 

Where, In clearing path through 
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however^ to clear off the snow from his front yard 
and steps and to deposit it in a pile away from the 
sidewalk.2 So, where a property owner for his own 
convenience removes from the sidewalk large quan¬ 
tities of snow which has naturally fallen there and 
deposits it on his adjoining premises,^ or on the 
uncleared portion of the sidewalk,^ or on the grass 
plot between the sidewalk and the curb,5 in conse¬ 
quence of which it melts and runs on the sidewalk, 
where it freezes, it has been held that he is not lia¬ 
ble for injury to a pedestrian slipping on the ice so 
formed. Likewise, it has been held that an abut¬ 
ter’s act in removing snow from the sidewalk and 
piling it partly on one side next to the curb, and 
partly on the other side, was not such an artificial 
accumulation of snow as would, from natural caus¬ 
es, render the walk dangerous from the melting and 
freezing of the snow.® 

Wcter discharged from adjoining premises. An 
abutting owner has no right to run waste water 
used to sprinkle or irrigate his lawn on or across 
the sidewalk in front of his premises but, the 
mere fact that water on the sidewalk into which a 
pedestrian steps and falls came from abutting prop¬ 
erty will not authorize recovery for the injury sus¬ 
tained unless it is shown that the water was negli¬ 
gently caused or permitted to flow therefrom by 


some one for whose acts the abutter is responsi¬ 
ble,® An abutting landowner is not liable for the 
formation of ice on a public sidewalk due to the 
natural flow of surface water from his land;® and, 
where water from the melting of snow which has 
naturally fallen on abutting property, and has not 
been brought there by the property owner, runs on 
the sidewalk, where it freezes and forms ice, which 
causes injury to a traveler, the owner is not lia- 
ble.i® 

It is the duty of a property owner to exercise or¬ 
dinary care to guard the public from injury from 
any artificial accumulation and discharge on the 
sidewalk of surface water which might freeze and 
make the walk dangerous,^! and he may not law¬ 
fully collect water accumulating from rain or snow 
on the roofs of buildings, and by some artificial 
means discharge it on the sidewalk or street, where 
it freezes and forms ice nor may he negligently 
permit the water to escape from a defective down 
spout or other agency and accumulate on the side¬ 
walk so as to freeze and cause injury to others.^® 
Accordingly, an abutting owner is liable for injuries 
caused by ice forming on the sidewalk by the freez¬ 
ing of water which he has artificially discharged 
from his premises at a time when the natural re¬ 
sult would be to form ice,i* as where he negligently 


snow on sidewalk, snow and lee were 
shoveled or swept toward the curb 
and piled or banked on the side¬ 
walk, It was held that abutting 
owner or occupant who directed the 
snow to be accumulated on the side¬ 
walk, In such mass as to constitute 
€Ln obstruction, or which, by action 
of natural causes on It, such as uielt- 
ingr or freezing, created an area of 
danger, was liable for resulting In¬ 
jury to pedestrians.—Green v. Mur¬ 
ray M. Rosenberg, Inc., 60 N.T.S.Sd 
868, 186 Misc. 79, affirmed 66 N.T.S. 
2d 206, 269 App Div. 819, affirmed 
Si N.E.2d 286, 296 N.T. 684—Green 
V. Murray M. Itoscnberg, Inc., 68 
N.Y.S 2d 670. 

IL Mass.—Cooper v. Braver, Healey 
& Co., 67 N.R2d 667, 820 Mass. 
138. 

3. Mass.—Cooper v. Braver, Healey 
& Co., supra. 

N.J.—Taggart v. Bouldln, 168 A. 670, 
111 N.J.L.aw 464. 

Contra case expressly ovemiled 
The case of Aull v. Lee, 85 A. 
1018, 84 N.J.Law 165, which Is con¬ 
trary to the rule of the text has been 
expressly overruled.—Taggart v. 
Bouldln, 168 A. 670, 671, 111 N.J.Law 
464. 

^ D.C.—^Hecht Co. v. Hohensee, 83 
F.2d 586, 66 App.D.a 328. 

6. Mass.—Mahoney v. Perreault, 176 
N.E. 467, 276 Mass. 251. 


,6. N.J.—Amlng V. Drudlng, 114 A. 

! 168, 96 N.J.Law 47. 

43 C.J. p 1107 note 69. 

7. Arlz.—Cobb v. Salt River Valley 
Water Users' Ass'n, 114 P.2d 904, 
67 Arlz. 451. 

8. Miss.—^Rosenbaum Realty Co. v. 
Tolbert, 107 So. 422, 142 Miss. 710. 

Washing hoUdlBg 

Mere washing of building front 
and permitting water from hose pipe 
to flow over abutting sidewalk do not 
make walk unsafe for person exercis¬ 
ing ordinary care, as required to ren¬ 
der building owner liable for injuries 
to person falling on walk.—^Ives v. 
Carr, La.App., 32 So.2d 498. 

9. Conn.—^Toung v. TaJeott, 169 A. 
881, 114 Conn. 676. 

Mass.—^Bailey v. Blacker, 166 N.B. 
699, 267 Mass. 73—Grimm v. Prom- 
boin, 164 K.E. 447, 266 Mass. 480— 
Lucas V. Thayer, 160 N.E. 810, 263 
Mass. 313. 

N.T.—Quinlan v. St Joseph's Church, 
Troy, 291 N.T.S. 384, 249 App.Div. 
674. 

Ohio.—Cavanaugh v. Texas Dls- 
tribuLlng Co., APp., 46 N.E.2d 
142. 

10. N.J.—^Lightcap V. Lehigh Valley 
R. Co., 94 A. 36, 87 N.J.Iiaw 64. 

43 C.J. p 1107 note 68. 

11. Mo.—^Luettecke v. City of St 
Louis, 140 S.W.2d 46, 346 Mo. 168. 
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12. Iowa.—Updegratt v. City of Ot¬ 
tumwa, 226 N.W. 928, 210 Iowa 
382. 

Mass.—^Bullard v. Mattoon, 8 N.E.2d 
348, 297 Mass. 182. 

N.T.—Douglas v. Johnson, 16 N.5?S. 
2d 644. 

43 C.J. p 1107 note 70. 

13. Iowa.—^Updegraff v. City of Ot¬ 
tumwa, 226 N.W. 928, 210 Iowa 
882. 

48 C.J. p 1107 note 7L 

14. Mass.—^Hooper v. Kennedy, 70 
N.E.2d 629, 820 Mass. 676—Lamer- 
eaux v. Tula, 44 N.B.2d 789, 312 
Mass. 869—Troy v. Dix Lumber 
Co., 16 N.E.2d 272, 300 Mass. 214— 
JeiXerson v. L’Heureux, 200 N.E. 
865, 293 Mass. 490—Roland v. Kil- 
roy, 184 N.E. 367, 282 Mass. 87. 

Mich.—Betts V. Carpenter, 214 N.W. 
96. 239 Mich. 260. 

Mo.—^Luettecke v. City of St Louis, 
140 S.W.2d 46, 846 Mo. 168—Ooxpas 
Juzls cited la Stith v. J. J. New- 

< berry Co., 79 S.W.2d 447, 464, 836 
Mo. 467. 

Mont—Childers v. Deschomps, 290 
P, 261, 87 Mont 606. 

N.H.—Worthen v. Abbott 6 A.2d 716, 
90 N.H. 164. 

N.T.—^Mazantl v. Wright's Under¬ 
wear Co., 41 N.T.S.8d 686, 266 App. 
Div. 18—Felnblum v. City of New 
York, 299 N.T.S. 820, 262 App.Div. 
880, affirmed 14 Nja3.2d 637, 277 
N.T. 708. 
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maintains a leader or spout from the roof of his 
building so as to discharge water on the sidewalk, 
either directly, or on the ground near the sidewalk 
whence, as a natural and probable result, it flows 
on the walk,^^ or where he maintains a bay win- 
dowi7 or an awning or canopy,^* so constructed 
that water collected thereon flows off on the side¬ 
walk. Ordinary care does not require, however, 
that the property owner place gutters at cornices, 
shutters, window sills, door frames, or other slight 
projections on fronts of buildings, or scrape away 
every particle of ice which forms on them.1® The 
fact that water is gathered on the roof of a build¬ 
ing and drips or runs from it on the ground in a 
way different from its natural fall does not of itself 
impose liability upon the abutting landowner 
liability arises in such a case only where the water 
after coming from the roof on the ground has not 
been diffused on it as it would have been from its 
natural fall, but has reached the sidewalk in a man¬ 
ner substantially different in volume or course.^^ 


So, liability does not arise where water drips from 
the roof of a building and falls on a private brick 
wall which has a slight slope toward the sidewalk, 
and from which the water nins on the sidewalk, the 
private walk not being built for the purpose of ac¬ 
cumulating water coming from the roof and con¬ 
veying it on the sidewalk.2* 

Effect of custom. An abutting owner who drains 
water from his house over the sidewalk through an 
uncovered drain, forming a ridge of ice, is not re¬ 
lieved from liability for resulting injuries by the 
fact that in that municipality it is customary so to 
drain water, in the absence of any showing that this 
was necessary.** 

Assumption of duty to remove. An abutting own¬ 
er who constructed the sidewalk, assumed the duty 
of maintaining it, and undertook the duty of remov¬ 
ing accumulations of snow and ice therefrom is lia¬ 
ble for injury to one who fell on an accumulation 
of ice and snow on the sidewalk before removal 


Ohio.—Cavanaugh ▼. Texas Dis¬ 
tributing Co., App.p 45 N.E.2d 142. 
R.I.—^Miller V. Pawtucket Mfg. Co., 
24 A.2d 420. 67 R.I. 396. 

Wash.—Ooxpus Jiuds oitod la Bennett 
Y. McGoldrlck-Sanderson Co., 129 
.P.2d 796, 798, 16 Wash.2d 180. 

43 C.J. p 1107 note 70. 

Abandonment of struoture causing 
discharge of water see Infra 6 869. 
Basis of liability 

(1) The basis of liability of own¬ 
er of land or building for Injury re¬ 
ceived by traveler on adjacent high¬ 
way due to ice formed from water 
coming from owner's premises Is 
the creation of condition on high¬ 
way dangerous to those lawfully us¬ 
ing it.—Tomasunas v. Khoury, 51 
N.E,2d 326, 314 Mass. 764—Bullard 
v. Mattoon, 8 K.E.2d 848, 297 Mass. 
182. 

(2) The liability of property owner 
for injuries from fall on sidewalk 
made Icy by water and snow from 
roof of abutting building may rest 
on negligence or nuisance.—^Douglas 
V. Johnson, 16 K.7.S.2d 644. 

(8) A pedestrian, who slipped on 
ley sidewalk, was not reguired to 
prove specific negligence In construc¬ 
tion or maintenance of defendants' 
adjeusent building, since defendants- 
had duty to erect or maintain their 
building so that It did not create a 
dangerous area of lee on the street 
—Tomasunas v. Khoury, supra—^Bul¬ 
lard V. Mattoon, supra. 

Sign over way 

The negligent maintenance over 
public way of a sign that would col¬ 
lect snow and in thawing weather 
would permit water from snow to es¬ 
cape on sidewalk and form an ac¬ 
cumulation of ice, which endangered 


safety of travelers on the way, was 
an actionable wrong.—^Blanchard v. 
Stone's, Inc., 24 N.E.2d 688, 304 
Masa 634. 

16. ' Iowa.—City of Des Moines v. 
Barnes. 80 N.W.2d 170, 238 Iowa 
1192. 

Masa—Tomasunas v. Khoury, 61 N. 
E.2d 326, 814 Mass. 764—Lamer- 
eaux V. Tula, 44 N.R2d 789, 812 
Mass. 869. 

Mo.—^Luetteoke v. City of St Louis, 
140 S.W.2d 46, 846 Mo. 168—Oorpns 
Jtuls oited In Stlth v. J. J. New^ 
berry Co., 79 S.W.2d 447, 454, 836 
Mo. 467. 

N. J.—Zwlckl V. Broadway Theatre 
Co. of Long Branch, 187 A. 670, 
103 N.J.Law 604. 

N.T.—^Hopper v. Comfort Coal & 
Lumber Co., 80 N.T.S.2d 861, af¬ 
firmed 80 N’.T.S.fd 367, 274 App. 
Dlv. 797—^Douglas v. Johnson, 16 
N.T.S.2d 644. 

RJ^—^Miller v. Pawtucket Mfg. Co., 
24 A.2d 420, 67 B.I. 896. 

48 aJ. p 1107 note 71. 

Assumption of obligation to divert 
Where occupant undertook obliga¬ 
tion to divert surface water into a 
gutter and to carry it by pipe to 
street, he was chargeable with rea¬ 
sonable care to maintain facilities to 
protect users of sidewalk from dan¬ 
gers of ice formed by escaping water, 
—^Millar V, irnited Advertising Cor¬ 
poration, 86 A.2d 717, 181 N.J.Law 
209. 

le, Wls.—Adllngton v. VlroQua, 144 
N.W. 1180, 155 Wls. 472. 

17. Massj—Stefan! v. Freshman, 122 
N.E. 298, 282 Mass. 854. 

N.T.—^Parsons v. Creat Atlantic Sk 
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Pacific Tea Ca, 251 N.7.S. 860, 288 
App.Dlv. 196. 

48 aj. p 1107 note 74. 

18. N.T.—^Macauley v. Schneider, 41 
N.T.S. 619, 9 App.Div. 281—Mc¬ 
Connell V. Bostelmann, 25 N.T.S. 
390, 72 Hun 288. 

19. Mo.—Stlth V. J. J. Newberry Go., 
79 S.W.2d 447, 336 Mo. 467. 

sa ConsL—Toung v. Talcott, 169 A. 

881, 114 JConn. 676. 

ComloeB entending' over sldewaUc 
Owner of building having cornices 
extending over sidewalk and gutter 
pipe emptying Into passageway 
which sloped to sidewalk was held 
not liable for injuries to pedestrian 
falling on icy sidewalk, where cor¬ 
nices did not enhance natural pre¬ 
cipitation above sidewalk and there 
was no evidence that water came 
from gutter pipe of building to place 
on sidewalk and froze where pedes¬ 
trian fell.—Jefferson v. L'Heureui^ 
200 N.E. 365, 293 Mass. 490. 

Keid not pnbllo 

Accumulation of ice on public side¬ 
walk, resultmg when fresh snow on 
cornice of building melted and water 
dripped to sidewalk, was held not 
public nuisance, within statute, as 
basis for imposing liability on owner 
of building.—^Mesberg v. City of 
Duluth, 264 N.W. 697, 191 Minn. 898. 
2L. Conn.—^Toung v. Talcott, 169 A. 
881, 114 Conn. 676. 

22. Wls.—Sherman v. La Crossa 
198 N.W. 1004, 181 Wls. 61. 

43 C.J. p 1107 note 78. 

23. Iowa.—Elsentrager v. Great 
Northern R. Co., 160 N.W. 811, 178 
Iowa 718, L.R.A.1917A 1246. 

Pa.—Brown v. White, 61 A. 962, 202 
Fa. 297, 68 LI.R.A. 821. 
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thereof.*^ 

Municipality as abutting owner. The rule of 
nonliability for injuries resulting from snow or ice 
coming on the sidewalk through natural causes ap¬ 
plies where the municipality itself is the abutting 
owner.26 

(2) Effect of Statute or Ordinance 

Ordinances requiring property owners or occupants 
to remove snow or Ice from sidewalks abutting their 
premises and providing a penalty for noncompliance there¬ 
with create no duty on the part of such owners or oc¬ 
cupants to members of the public; and statutes -and ordi¬ 
nances of such nature Impose no liability for Injuries 
resulting from snow or Ice coming on the sidewalk. 

An ordinance imposing the duty on abutting own¬ 
ers or occupants to remove accumulations of ice 
and snow from the sidewalk creates no duty on the 
part of the owner or occupant to pedestrians or any 
other member of the public,but only to the city;^^ 
and the commands of the ordinance are not the 
measure of the burden voluntarily assumed by the 
abutting owner,and proof of such ordinance does 
not show assumption of a duty to the public.^® It 
follows that liability is not imposed by the fact that 
by statute or ordinance providing for a penalty for 
noncompliance therewith an abutting owner or oc¬ 
cupant is required to remove such snow or ice.^O 
or sprinkle ashes on the walk,®i such provisions be¬ 
ing penal in nature-®* Although valid, such provi¬ 
so Mont—Stewart v. Standard Pub. 

Co., 65 P.2d 694, 102 Mont 43. 

85. N.Y.—Hyan v. Schenectady, 164 
N.Y.S. 890, 91 Mlsc. 296. 

86. U.S.—^Western Auto Supply 

Agrency of Los Ang-eles y. Phelan. 

C.C.A.Mont, 104 F.2d 86. 

N.Y.—Nelson v. Schultz. 11 N.Y.S.2d 
184, 170 Misc. 681. 

Or. —Rees v. Cobbs & Mitchell Co., 

283 P. 1115, 131 Or. 666. 

87. U.S.—^Western Auto Supply 

Agrency of Los Angreles y. Phelan. 

C.C.A.Mont.. 104 F.3d 86. 

N.Y.—Nelson v. Schultz. 11 N.Y.S.2d 
184, 170 Mlsc. 681. 

N.D.—Clark y. Stoudt, 12 N.W.2d 
708. 73 N.D. 165. 

88. U.S.—^Western Auto Supply 

Agrency of Los Anffeles y. Phelan, 
aC.A.Mont.. 104 F.2d 85. 

89l U.S.—^Western Auto Supply 

Agency of Los Angeles v. Phelan, 
supra. 

aOL Colo.—Swenson y. LiaShell, 196 
P.2d 386, 118 Colo. 883—W. T. 

Grant Co. y. Casady, 188 P.2d 881, 

117 Colo. 406. 

Conn.—Willoughby v. City of New 
Haven. 197 A. 86, 123 Conn. 446. 

2>.C.—Radinsky v. Ellis, 167 F.2d 746, 

88 U.S.APP.D.C. 172. 


sions, being in derogation of the common law, must 
be strictly construed.®® A municipal charter mak¬ 
ing abutting owners liable civilly to a pedestrian in¬ 
jured by defects in the sidewalk does not impliedly 
raise a cause of action in favor of a person who 
falls on a walk from which the abutter has failed 
to remove snow and ice as required by an ordi¬ 
nance.®^ Imposition of such liability may not be 
accomplished by inference.®® A municipality, on 
which rests the primary duty, cannot by ordinance 
require an abutting property owner to exercise any 
greater degree of care than is required of it in the 
discharge of its primary duty,®® and, therefore, 
where the city is not liable, the abutting owner or 
occupant having only a secondary duty cannot be 
held liable.®7 An ordinance requiring the construc¬ 
tion of a down spout on a building imposes a duty 
to keep the spout in repair.®® Violation of an or¬ 
dinance prohibiting the maintenance of spouts on 
buildings causing water to flow across public side¬ 
walks®® or forbidding persons from permitting wa¬ 
ter to go on any street or sidewalk^® has been held 
to be negligence per se. 

Statutory exemption from liability. A statute 
providing that cities and towns shall not be liable 
to persons injured by reason of snow and ice on 
a highway does not apply to abutting owners 
nor docs it have the effect of imposing liability on 
others.*® 

Wls.—Griswold v. Camp, 136 
N.W. 764. 149 Wis. 899. 

32. Colo.— W. T. Grant Co. v. Caa- 
ady, 188 P.2d 881, 117 Colo. 405. 

33. W.Va.—Rloli y. Rosenshlne, 46 
S.B.2d 499. 

34. Or.—Smith v. Meier, etc., Inv. 
Co., 171 P. 665, 87 Or. 683. 

35. Conn.—^Willoughby v. City of 
New Haven, 197 A. 85, 123 Conn. 
446. 

33. Colo.—W. T. Grant Co. v. Cas¬ 
ady, 188 P.2d 881, 117 Colo. 405. 

37. Colo.—W. T. Grant Co. y. Cas¬ 
ady, supra. 

38. Iowa.—Updegrafl y. City of Ot¬ 
tumwa, 226 N.W. 928, 210 Iowa 
882. 

39. Ohio.—tiazarldes v. Turowske, 
162 N.E. 610, 28 Ohio App. 208. 

Violation of statute or ordinance as 
negligence or nuisance generally 
see Infra S 868. 

43. Ariz.—Cobb v. Salt River Valley 
Water Users’ Ass’n, 114 P.2d 904, 
67 Ariz. 451. 

41. Iowa.—^Elsentrager y. Great 
Northern R. Co., 160 N.W. 811, 178 
Iowa 713, L..R.A.1917A 1245. 

Mass.—Shipley v. Proctor, 69 N.a 
119, 177 Mass. 498. 

42. U.S.—Western Auto Supply 


IlL—Calhoun y. Coming, 66 N.E.2d 
308, 828 Ill-App. 493. 

Me.—Ouelette y. Miller, 188 A. 841, 
184 Me. 162. 

Md.—^Leonard v. Lee, 62 A.2d 269. 
Mich.—Grooms v. Union Guardian 
Trust Co., 15 N.W.2d 698, 809 Mich. 
437. 

Mont.—Childers v. Deschamps, 290 P. 
261, 87 Mont 506. 

N.Y.—^Hemy v. Frankfort, 300 N.Y.S. 
190, 262 App.Div. 638—^Donovan v. 
Kane. 76 N.Y.S.Sd 462, 190 Mlsc. 
473—Mills V. City of New York, 
71 N.Y.S.2d 507, 189 Misc. 291— 
Nelson v. Schultz, 11 N.Y.8.2d 184, 
170 Mlsc. 681—^Basson v. Heald, 
278 N.Y.S. 661, 154 Mlsc. 693— 
Brotzman v. Lindenfeld, 234 N.Y.S. 
79, 133 Mlsc. 832. 

N.D.—Clark y, Stoudt 18 N.W.2d 708, 
73 N.D. 166. 

Or.—Rees y. Cobbs & Mitchell Co., 
288 P. 1116, 131 Or. 665. 

Pa.—Sellers v. Cline, 49 A.2d 878, 
160 Pa.Super. 85. 

43 C.J. p 1106 note 54. 

Season for rule 

Property owner acts only as agent 
of city in performance of city's pri¬ 
mary duty.—Western Auto Supply 
Agency of Los Angeles y. Phelan, 
C.aAMont, 104 F.2d 86. 
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§ 863 . -Openings in Sidewalk 

a. In general 

b. Abutting owners or occupants 
a. In General 

One who leaves a permanent opening In the sidewalk 
or street unguarded or without safe covering Is generally 
liable for consequent Injuries to the traveling public. 

A coalhole or other permanent opening in the 
sidewalk left unguarded or without safe covering 
is a nuisance, and all persons who continue it or 
are in any way responsible for it are liable where 
injury results;^® and one who negligently operates 
a sidewalk elevator,or negligently allows a gas^® 
or water-meter^^ box in the walk, or a manhole in 
the street^*^ to become and remain uncovered, is 
liable for consequent injuries to a traveler. 

Where abutting owners or occupants maintain for 
their own benefit a covered opening in the side¬ 
walk, an independent contractor using the opening 
in connection with services being rendered for the 
owner or occupant must exercise ordinary care,^* 
and, if while using the opening he leaves it unguard¬ 
ed or unprotected, and another is injured by falling 
into it, the independent contractor is liable.^8 Thus, 
a merchant making deliveries to customers may, 
without liability, temporarily and in a reasonable 
manner obstruct the sidewalk,®® but this does not 
justify him in subjecting pedestrians to unnecessary 
dangers, or in obstructing the walk for an unreason¬ 
able length of time;®^ he must use reasonable care 
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to protect the public®^ and, where he fails to use 
proper precautions to protect pedestrians from in¬ 
jury, he is liable for the consequences of his neglect 
of duty in this respect,®® notwithstanding there is 
a corresponding obligation and liability on the part 
of the customer.®^ However, in the absence of any 
custom there is no rule of law requiring the dealer 
to see that the cover of the coal hole is replaced, 
where the customer himself as owner and occupant 
of the premises undertakes to replace it;®® and it 
has been held that, where a contractor for the con¬ 
struction of a building, having full control over the 
building as if he were the owner, opens a coalhole 
in the sidewalk and directs the driver of a sand deal¬ 
er to shovel sand into the coalhole, and while this 
is being done a pedestrian falls into the hole, which 
is wholly unguarded, the sand dealer is not liable 
for the injury sustained.®® 

b. Abutting Owners or Occupants 

The owner or occupant of property abutting a ilde- 
walk must use reasonable care in the construction, main¬ 
tenance, and operation of a permanent opening In the 
sidewalk, and he Is liable In the case of Injury sustained 
by persons traveling In the street where he falls properly 
to guard or protect such opening or maintains a defective 
or Improperly adjusted cover therefor so that passage Is 
not reasonably safe. 

The owner or occupant of property abutting a 
sidewalk must use reasonable care in the construc¬ 
tion, maintenance, and operation of a permanent 
opening in the sidewalk,®^ according to the deci- 


Agrency of Itos Angeles v. Phelan, 
C.C.A.Mont., 104 F.2d 86. 

Mont.—Stowart v. Standard Pub. Co., 
66 P.2d 694. 102 Mont. 43. 

43. N.T.—McGuire v. Spence, 91 N, 
T. 303, 43 Am.R. 668-»Zelzer v. 
Cook, 116 N.Y.S. 173, 62 Mlso. 471. 

44i Cal.—^Du Val v. Boos Bros. CcLfe- 
terla Co., 187 P. 767, 45 Cal.APp> 
377. 

45. D.C.—Potomac Electric Power 
Go. V. Hemler, 47 App.D.C. 34. 

43. La.—Strickland v. Istrouma 
Water Co., App., 164 So. 347. 

47. Mass.—^McGlnley v. Edison Elec¬ 
tric Ilium. Go., 148 K.E. 587, 248 
Mass. 683. 

43 G.J. p 1100 note 62 [a]. 

4& Ohio.—Globe Indemnity Go. v. 
Schmitt, 68 N.K2d 790, 142 Ohio 
St. 695. 

49. Ohio.—Globe Indemnity Go. v. 
Schmitt, supra. 

50, Md.—State v. Emerson, etc^ 
Goal Co„ 188 A. 601, 160 Md. 429. 

81. Md.—State ▼. Emerson, etc., 
Goal Co., supra. 

80. Ind.—AUied Goal Jb Material G6. 


V. Moore, 167 N.E. 65, 88 Ind.App. 
263. 

53, Ind.—Allied Goal & Material Co. 
V. Moore, supra. 

ECy.—^Brown Hotel Co. v. Sizemore, 
197 S.W.2d 911, 303 Ky. 431. 
Po.—Vendig v. Union League of 
Philadelphia, 140 A. 503, 291 Fa. 
536. 

43 C.J. p 1102 note 96. 

64. N.Y.—Scott V. Curtis, 88 N.B. 
794, 195 N.Y. 424, 133 Am.S.R. 811, 
40 L.R.A.,N.8., 1147. 

43 C.J. p 1102 note 07. 

55. Mass.—Gillis v. Cambridge Gas 
Light Go., 93 N.E. 674, 207 Mass. 
238. 

56w Fa.—Scheafer ▼. Iron City Sand 
Co., 31 Pa.Super. 476. 

(4) Violation as negligence see In¬ 
fra fi 868. 

57. Mo.—Stlth ▼. J- J- Newberry Go., 
79 S.W.2d 447, 336 Mo. 467--St. 
Oemme v. Osterhaus, 294 S.W. 1022, 
220 MoAlPP. 863. 

Mont.—^Mitchell v. Thomas, 8 P.2d 
689, 91 Mont. 870. 

N.J.—^Blals V. American Grocery Go., 
29 A.2d 817, 129 N.J.Law 274. 
Ohio.—l>odson V. New England Trust 
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Co., 71 N.E.2d 603, 78 Ohio App. 
608. 

Pa.—Wltherow v. A. P. Rees, Inc., 
Com.Pl., 62 Dauph.Co. 439. 

43 aJ. p 1108 note 84. 

Right of abutting owner to have 
openings im sidewalks see infra 9 
1709. 

Liability: 

As between landlord and tenant 
see Landlord and Tenant 95 427- 
430, 440. 

Dependent on defendant’s title or 
control see infra 5 869. 
AppUoab'lity and coastmctloa of 
ordinances or other regulatloaa 
(1) A city ordinance, prohibiting 
person from permitting grate or 
covering of vault under street to be 
“Insecurely fixed, so that the same 
can be moved in its bed,** does not 
require that grating in sidewalk be 
kept locked or fastened, but that It 
shall be Immovable with respect to 
use thereof as part of sidewalks 
Bauman v. BeJel Realty Corporationt 
12 N.Y.S.2d 486, 171 Mlsc. 846, af¬ 
firmed 19 N.Y.S.2d 811, 259^ AppJMv. 
738. 

<2) In action for injuries sustained 
by driver of coal truck when steel 
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sions on the question, such as a* coalhole,58 cel¬ 
lar door,®9 airway,fi® trapdoor,®! or elevator ;®2 
and his duty in this respect is continuous,®® regard¬ 
less of the question of notice.®'^ In the maintenance 
of such an opening he assumes an affirmative duty 
to exercise reasonable care to know that it is left 
in a reasonably safe condition when it has been 
used.®® 

Whatever public safety reasonably requires is 
the measure of the diligence of precaution to be 
observed by him.®® Thus, there is an affirmative 
duty of seeing that a coalhole or similar servitude 
is properly guarded or protected when being used,®^ 


and that the covering has been safely replaced,®® 
although there is some authority denying liability 
in the absence of notice that delivery was complet¬ 
ed,®® and there is no duty to lock it for the protec¬ 
tion of pedestrians.^® The owner or occupant is 
not an insurer against injuries that may result71 
In some cases he has been held to more than ordi¬ 
nary care, 72 and it has been held that he must see 
that the structure is kept in proper condition so that 
no member of the public using the sidewalk is in¬ 
jured thereby.78 The duty to use reasonable care 
cannot be delegated by the abutting owner as long 
as he is in possession and control of the opening.74 


cellar floor at entrance of freight 
chute having no bar to prevent doors 
from closing Inward fell on driver's 
hand as he attempted to elide into 
oellar, ordinances requiring trapdoors 
to he guarded by railings or rods 
when hoistway la not actually in use, 
and providing that cellar entrances 
covered by doors should not be per¬ 
mitted to remain open except when 
In actual use, were not applicable.— 
Scanzlllo v. Hlrshon, 12 N.Y.S.2d 64, 
267 App.Dlv. 161, affirmed 24 N.E.2d 
23. 281 N.T. 771. 

(8) The administrative code of 
city, requiring that sidewalk cellar 
floors should not be permitted to re¬ 
main open, ^'except when in actual 
use for ingress or egress of persons 
or' for the loading or unloading of 
things," cannot be construed as re¬ 
quiring doors to be closed unless 
someone is near the slflewalk, and 
time that doors may be left open 
is a matter of reasonable deduction 
In the particular situation.—Sauc- 
heUl v. Hickox, 24 N.Y.S.2d 478. af¬ 
firmed 24 N.Y.S.2d 480. 

sa Ill.—Kellems v. Schiele, 17 N.B. 

2d 604, 297 IlLApp. 888. 

Ky.—Knlflley v. Reid, 152 S.W.2d 
615, 287 Ky. 212. 

Mass.—^Harrington v. Alessi, 169 N.E. 
495, 269 Mass. 433. 

Mont.—^Mitchell v. Thomas, 8 P.2d 
639, 91 Mont. 370. 

43 CJr. p 1108 note 84. 

S9. Md.*—Citizens Sav. Bank of Bal¬ 
timore V. Covington, 199 A. 849, 
174 Md. 633. 

43 C.J. p 1108 note 84. 

00. N.J.—^Young V. National Bank of 
New Jersey, 101 A. 848, 118 N.J. 
Law 171. 

43 C.J. p 1108 note 84. 

61. Conn.—Tull> v. Demtr, 39 A.2d 
877, 131 Conn. 330. 

Ky.—Cecil v. Oertel Co., 40 aw.2d 
328. 239 Ey. 826. 

Utah.—Clawson v. Walgreen Drug 
Co.. 162 P.2d 759, 108 Utah 577. 

43 C.J. p 1108. note 84. 

oa Tex.—-Norwood Bldg. v. Jackson, 


Civ.App., 176 S.W.2d 262, error 
refused. 

43 C.J. p 1108 note 84. 

Sidewalk doorway 
Irrespective of ordinance, there is 
an obligation in the construction and 
use of a sidewalk doorway to an 
elevator area to maintain it with 
due regard to the safety of the 
public using such doors as an in¬ 
tegral part of the sidewalk.—Clarice 
V. E\>8ter*s, Inc., 125 P.2d 66, 51 Cal. 
App.2d 411. 

63. Md.—Citizens Sav. Bank of Bal¬ 
timore V. Covington, lO'O A. 849, 
174 Md. 688. 

Utah.—Salt Lake City v. Scbulbach, 
United Pac. Ins. Co., Intervener, 
159 P.2d 149, 108 Utah 266, 160 
A.LR. 809. 

Buty to guard at all times 
One maintaining hatchway in side¬ 
walk has duty of guarding opening 
at all times.—^Heaton v. Childs Co. of 
Providence, 137 A. 6, 48 R.I. 265. 

64. Md.—Citizens Sav. Bank of Bal¬ 
timore v. Covington, 199 A. 848, 174 
Md. 633. 

65. Ky.—^Brown Hotel Co. v. Size¬ 
more. 197 S.W.2d m, 808 Ky. 
431. 

^68. Ky.—Brown Hotel Co. ▼. Size¬ 
more, supra. 

Mo.—St. Gemme v. Osterhaus, 294 
S.W. 1022, 220 Mo.App. 868. 

Care oommensnrats with danger 
Operator of building in connection 
with which a sidewalk elevator is 
used should be held to the exer¬ 
cise of such degree of diligence as 
may be reasonably commensurate 
with the inherent danger incident 
thereto.—Norwood Bldg. v. Jackson, 
Tex.Clv.App., 176 S.W.2d 262, error 
refused. 

67. Ky.—^Brown Hotel Co. v. Size¬ 
more, 197 S.W.2d 911, 303 Ky. 
431. 

68. Ky.—^Brown Hotel Co. v. Size¬ 
more, supra. 

69. Pa.—^Vendlg v. Union League 
of Philadelphia, 140 A. 608, 291 Pa. 
536. 


iragUgent zeplaoement of oovsz 
Property owner, without notice- de¬ 
livery of coal is completed, is not 
liable for negligent replacement of 
lid on coal hole.—Yendlg v. Union 
League of Philadelphia, supra. 

76. Mo.—^Bond v. Weiner, 1'40* S.W. 

2d 25, 346 Mo. 268. 

71- Mo.—^Bond V. Weiner, suprSL 
Held not aegUgenoe 

(1> Abutting property owner using 
area underneath sidewalk, and main¬ 
taining iron railing around open 
parts of walk, was held not negli¬ 
gent as to pedestrian tripping on 
uneven portion of sidewalk.—Stewart 
▼. Sheidley, 16 aW.2d 607^ 222 Mo. 
App. 564. 

(2) Property owner was held not 
I negligent in maintaining cellarway 
in sidewalk with concrete sill around 
edge of such cellarway.—Stern v. 
Zerlnsky Realty Corporation^ 241 N. 
Y.S. 231, 136 Mlso. 912. 

BlabUlty over 

In action against borough for In¬ 
juries sustained by pedestrian who 
stepped into hole whoni paved side¬ 
walk abruptly stopped in front of 
vacant lot, lot owner who was 
brought into case only on ground 
of liability over was not liable, where 
borough owed no legal duty to pe¬ 
destrian.—Koerth v. Borough of Tur- 
Ue Creek, 49 A.2d 398, 355 Pa. 121. 

72. Utah.—Salt Lake City v. Schu- 
bach, United Pao. Ins. Co., Inters 
vener, 159 P.2d 149, 108 Utah 266, 
160 A.L.R. 809. 

Trapdoor elevator 

Cal.—Bowley v. Mangrum, 84 P. 996, 
8 Cal.App. >229. 

48 C.J. p 1108 note 86. 

73. Utah.--Salt Lake City v. Schul- 
hach, United Pac. Ins. Co., Inter¬ 
vener, 169 P.2d 149, 108 Utah 266. 
160 A.L.R. 809. 

74. U.S.—^Lois V. Great Atlantic & 
Pacific Tea Co., C.CJLN.Y., 146 F.2d 
781. 

N.Y.—Kirby v. Newman, 147 N.B. 69, 
239 N.T. 470—Crawford v- ‘Hahms, 
39 N.Y.S.2d 221. 
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Where the owner ot occupant fails properly to 
guard or protect a permanent opening in the side¬ 
walk,^® or maintains a defective or improperly ad¬ 
justed cover over such an opening,^6 so that pas¬ 
sage is not reasonably safe for persons traveling 
in the street, he is liable in case of injury sustained 
by them. The abutting owner or occupant is not 
relieved from liability by the fact that the injury 
was caused by the negligence of a person employed 
by him, and under his control, to repair a defective 
cover for the opening,^? or by the fact that a per¬ 
son delivering merchandise through an opening also 
owes a duty of seeing that the opening is properly 
guarded, and is negligent in the performance there¬ 
of,^® the owner or occupant and the person whose 
negligence concurs with his being jointly and sev¬ 
erally liable for the resulting injury.^® Trapdoors 
constructed and placed in sidewalks in accordance 
with acceptable standards as means of access to 
basements do not constitute actionable defects in 
sidewalks, however,and it is not negligence per 
se to open a trapdoor in a sidewalk.®^ 

Municipality as abutting owner. Where a mu¬ 
nicipal corporation uses a building in the perform¬ 


§ 863 

ance of any of its quasi-private or merely corporate 
activities, it is subject to the same duly and degree 
of care in respect of the maintenance of a coalhole 
in the sidewalk as are imposed on private abut¬ 
ters;®® but, where the adjoining property is used 
by the municipality in its character of governmen¬ 
tal agent, it is held immune from liability as an 
abutter.83 

Improper use by person injured. No liability will 
be incurred where an improper use of the walk by 
the person injured contributed to the injury.®^ 

Liability as for nuisance. An abutting owner or 
occupant who maintains a coalhole or other per¬ 
manent opening in a sidewalk, without authority 
from the municipality, is usually regarded as main¬ 
taining a nuisance®® and is liable for all injuries 
sustained therefrom by a passer-by.®® In some ju¬ 
risdictions, however, negligence is made the test of 
liability whether or not the opening is made under 
municipal authority or permission.®*^ If exercise 
of the privilege of using a sidewalk opening is im¬ 
proper, a nuisance arising out of negligence may 
result.®® 


Utah.—Salt Laka City v. Schubach, 
United Pa.c. Ins. Co., Intervener, 
169 P.2d 149, 108 Utali 266, 160 
A.I 1 .R. 809. 

Iilability dependent on title or con¬ 
trol of defendant see Infra 6 869. 

7& Del.—^Hamilton v. Standard Kid 
Mfff. Co. of Delaware, 148 A. 289, 
4 W.W.Harp. 204. 

La.—Clack v. Liffsett Drus: Co., App., 
164 So. 482. 

N.T.—McKeever v. New York Tele¬ 
phone Co., 6 N.Y.S.2d 6, 264 App. 
Dlv. 872, affirmed 18 N.B.2d 44, 279 
N.T. 661—^Berl v, Rochester State 
Corporation, 14 N.Y.S.Sd 616, 
Ohio.—^Dodson V. New England Trust 
Co., 71 N.E.2d 608, 78 Ohio App. 
603. 

48 C.J. p 1108 note 87. 

Depth 

Grenoral rule that hole In public 
thoroughfare must be of particular 
depth before liability may ensue does 
not apply where hole is an Incident to 
a user of public thoroughfare by an 
abutting property owner for a pri¬ 
vate convenienoa—Hayes v. City of 
New York, 47 N.T.S.2d 824, 267 APP. 
Div. 635. 

Sidewalk elevator 
Building operator's failure to equip 
sidewalk elevator used In connection 
with building with some character of 
mechanical signal or warning device, 
or failure to give warning that eleva¬ 
tor was about to rise, or failure to 
see that none other than Its own 
employees operated the same, con-i 
Btltuted actionable negllgenca—Nor-1 


wood Bldg. V. Jackson, Tez.ClvJVpp., 
176 S.W.2d 262, error refused. 

7a. Ky .—^Brown Hotel Co. v. Sise- 
more, 197 S.W.2d 911, 803 Ky. 431— 
Ehlffley V. Reid, 162 S.W.2d 616, 
287 Ky. 212. 

Mo.—St. Grenune v. Osterhaus, 294 
B.W. 1022, 220 Mo.App. 868. 

N.T^—^Berl v. Rochester State Cor¬ 
poration, 14 N.Y.S.2d 616. 

43 C.J. p 1109 note 88. 

Acts of stranger 

A bank which xnalntalned a sheet- 
iron cellar door In a sidewalk was re¬ 
quired to keep the door in such 
proper and safe condition that pedes¬ 
trians would not be Injured, and. If 
bank neglected that duty, it would be 
liable even though the unsafe con¬ 
dition was caused by a stranger, and 
bank did not know of it.—Citizens 
Sav. Bank of Baltimore v. Covington, 
199 A. 849, 174 Md. 633. 

77. Mass.—^French v. Boston Coal 
Co., 81 N.B. 266, 196 Mass. 834, 122 
Am.S.R. 267, 11 L.R.A.,N.S., 993. 
Pa.—^Dickson v. Hollister, 16 A. 484, 
123 Pa. 421, 10 Am.S.R. 533. 

7& Conn.—Tully v. Demlr, 39 A.2d 
877, 181 Conn. 330—Oneker v. Lig¬ 
gett Drug Co., 197 A. 887, >124 
Conn. 83—Campus v. McBlllgott 
187 A. 29, 122 Conn. 14. 

Ky.—Brown Hotel Co. v. Sizemore, 
197 S.W.2d 911, 308 Ky. 431. 

48 CJr. p 1109 note 90. 

79. N.Y. —^Roaenhola v. Frank G. 
Shattuck Co., 188 N.Y.a 23, 112 
Mlsc. 468. 


Concurrent liability In general see 
supra S 857. 

80. Wls.—Reynolds v. City of Ash¬ 
land, 296 N.W. 601, 287 Wls. 238. 
8a. Ky.—Cecil v. Oertel Co., 40 S.W. 

2d 828, 239 Ky. 825. 

83. N.Y^—Ross V. New York, 191 
N.Y.S. 744. 

43 C.J. p 1109 note 94. 

83. N.Y.—^Ross V. New York, supra. 
Liability of municipality for acts 

done In corporate or governmental 
capacity generally see supra If 
746-756. 

84. Ky.—Louisville v. Hayden, 167 
S.W. 4, 164 Ky. 258, 46 L.RJL.N.S., 
1198. 

48 C.J. p 1109 note 96. 

Contributory negligence see supra IS 
847-856. 

85. Ill.—Kellems v. Schiele, 17 N.E. 
2d 604, 297 IU.App. 388. 

48 C.J. p 1108 note 81. 

Effect of municipal license or per¬ 
mission see infra 5 867. 

86. Iowa.—Oalder v. Smalley, 23 
N.W. 688, 66 Iowa 219, 66 Am.R. 
270. 

48 C.J. p 1108 note 81. 

87. R.I.—Adams v. Fletcher, 20 A. 
263, 17 R.I. 137, 88 Am.S.R. 869. 

48 CJr. p 1108 note 83. 

88: N.Y.—^Fiiedlander v. Eagle Dry 
Goods Corporation, 48 N.Y.S.Sd 208, 
267 App.Dlv. 701. 

Wire meSh ooverlng 'did not com¬ 
pletely overcome nuisance created by 
cellar doors open at time when the 
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Excavations 

a. In general 

b. Abutting owner or occupant 
a. In General 

A person fs generally liable for resulting damages 
where he has opened an excavation In the street or side¬ 
walk and negligently left It unguarded, or where he has 
filled such an excavation In such manner that it subse¬ 
quently becomes dangerous. 

A private contractor or other person is liable for 
the resulting damages where he has opened an ex¬ 
cavation in the street and negligently left it un¬ 
guarded,or has filled such an excavation in such 
manner that it subsequently becomes dangerous 
and the fact that defendant has for a long period 
failed to cover such excavations without accident 
does not relieve him from liability.®^ Where, how¬ 
ever, before plaintiff was injured, defendant made 
and refilled an excavation and turned it over for 
paving to the municipality which took it over in ac¬ 
cordance with the customary procedure prescribed 
in such cases by ordinance, defendant, as discussed 
infra § 869 b, is not liable. A contractor with a 
street railroad company who digs a trench parallel 
to the track is not liable to a passenger on a car 
of the company if he has provided suitable bridges 
to enable the company to permit passengers to alight 
in safety.®® Statutes relating to the duty to furnish 
lateral support when making excavations on land 
abutting the street do not apply to excavations with¬ 
in the street,®® but, where a tunnel company making 
an excavation in a street with the permission of 
the city failed to furnish sufficient lateral support 
and damaged plaintiffs property, plaintiffs only 
remedy was an action for negligence.®^ 

One excavating a trench in a street is required 
to keep it properly guarded,®® as by suitable bar¬ 
ricades,®® or he must denote it by warning lights,®^ 
and he is not relieved from liability for an injury 
caused by a failure to do so by the fact that this 


duty, with his knowledge, had been assumed by a 
street railroad company for the purpose of facili¬ 
tating the movement of its cars.®® 

Excavation in sidewalk. A private contractor, 
after excavating in the sidewalk, is under an affirm¬ 
ative obligation to restore the sidewalk to its orig¬ 
inal condition®® and is liable for negligently failing 
to restore to a safe condition, or leaving unguard¬ 
ed, an excavation made by him in the sidewalk,^ 
but a contractor who has completed an excavation 
as required by contract is not liable for injuries to 
a person subsequently falling therein, due to the ab¬ 
sence of proper guards, if he did not contract to 
guard the excavation after it was completed.® The 
fact that defendant made the excavation by license 
of the municipal authorities does not exempt it 
from the duty of using reasonable care to prevent 
injuries therefrom to persons lawfully using the 
sidewalk.® 

Excavation between sidewalk and private prop¬ 
erty. One digging a trench between the sidewalk 
and private property without a permit from the mu¬ 
nicipality creates a public nuisance and is liable for 
injuries caused thereby.^ 

An employee of an abutting owner hired by the 
day to dig a sewer trench in the street has been 
held not liable for injuries to a traveler who fell 
into the trench because it was not barricaded or 
lighted.® 

h. Abutting Owner or Occupant 

An abutting owner or occupant Is liable to persons 
Injured thereby where, for his own private purposes, he 
makes an excavation in a sidewalk or street and falls to 
restore It to a safe condition, or where he falls to keep 
the excavation properly guarded while open; but, where 
the excavation Is lawful and does not constitute a nui¬ 
sance per se, he Is not liable unless he Is negligent. 

A property owner is not liable for injuries re¬ 
sulting from an excavation in the sidewalk adjoin¬ 
ing his premises if the person making the excava- 


public sidewalk entrance to cellar 
was not being used.—Friedlander v. 
Eagle Dry Goods Corporation, supra. 

89. La.—Smith ▼. City of Baton 
Rouge, 117 So. 559, 166 La. 472. 

43 G.J. p 1099 note 59. 

Removal of guards or lights by third 
person see infra S 871. 

Bemovaa of lateral support 
Whoever actively participated In 
violation of public and private rights 
by removing lateral support to street 
and by removing subsoil under street 
in excavating for purpose of building, 
whether as owner, contractor, or sub¬ 
contractor, became liable for damage 
naturally resulting therefrom.—Cin¬ 
cinnati & Suburban Bell Tel. Co. ▼. 


Eadler, 61 N.E.2d 795, 76 Ohio App. 

268. 

88. N.J.—Ames v. Gannon, 72 A. 27, 
77 N.J.Law 886. 

43 C.J. p 1100 note 60. 

91. La.—Smith v. City of Baton 
Rouge, 117 So. 559, 166 La. 472. 

92. N.T.—Wolf V. Third Ave. R. Co., 
74 N.Y.S. 336, 67 App.Div. 606. 

93. Mich.—Arlstos v. Detroit & Can¬ 
ada Tunnel Co., 242 N.W. 767, 258 
Mich. 679. 

94. Mich.—Arlstos v. Detroit & Can¬ 
ada Tunnel Co., supra. 

9& Mass.—^Boston v. Coon. 66 N.E. 
287, 176 Mass. 283. 
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90. N.T.—Becker v. Llsclo, 229 N.T. 

S. 361, 223 APP.D1V. 698. 

97. N.T.—^Becker v. Llsclo, supra. 
9& Mass.—^Boston v. Coon, 56 N.E. 
237. 176 Mass. 283. 

99. N.T.—Becker v. Llsclo, 229 N.T. 

S. 861, 223 App.Div. 698. 

1. N.T.—Becker v. Liscio, supra. 

48 C.J. p 1102 note 89. 

8. Cal.—Cotter v. Llndgren, 89 P. 

960. 106 Cal. 602, 46 Axn.S.R. 256. 

3. Ala.—^Houston v. Town of Waver- 
ly, 142 So. 80, 225 Ala. 98. 

A Mass.—^Dolan v. Charles J. Jacobs 
Go., 108 N.E. 989, 221 Mass. 266. 

& Iowa.—Spurllng v. Stratford, 191 
N.W. 724. 196 Iowa 1002. 
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tion had no contract with the owner and acted with¬ 
out the owner’s knowledge and against his instruc¬ 
tions;® but, if he authorizes a contractor to exca¬ 
vate the sidewalk adjoining his property, he owes a 
nondelegable duty to the public to maintain the 
sidewalk in reasonably safe condition for travel 
while the work is in progress.? An abutting owner 
who for his own private purposes makes an exca¬ 
vation in a sidewalk and fails to restore it to a 
safe condition,® or who fails to keep the excava¬ 
tion safely guarded while open,® is liable to a per¬ 
son injured thereby, and it is immaterial that there 
is a safe walk on the other side of the street.^® 
Where the excavation is lawful and does not con¬ 
stitute a nuisance per se, the abutting owner is not 
liable unless he is negligent,ordinary care being 
all that is required.^® Where the excavation is 
made without authority, however, the owner is lia¬ 
ble whether or not such excavation is properly 
guarded.!* 

The owner or occupier of real estate abutting on 
a street has a right to utilize the space underneath 
the sidewalk, and may, for his own convenience, 
excavate the earth and construct an areaway in the 
sidewalk to afford an entrance or passageway to 
his basement, or to admit light and air.!^ The 
opening of a ditch in the street for the purpose of 


laying a pipe to connect a dwelling house with a 
water main is not per se a nuisance, and does not 
make the owner of the house liable to a person in¬ 
jured by falling into the ditch,!* unless such owner 
has been guilty of negligence.!® An owner who 
permits an excavation on his land adjoining the 
sidewalk is bound to use at least reasonable care 
to see that the sidewalk does not cave in.!? 

§ 865. -Overhanging and Falling Objects 

Ono who erects or maintains a structure on or over 
a street is under obligation to take reasonable care that 
It shall not cause Injury to persons lawfully using the 
street, and is liable for injuries resulting from his negli¬ 
gence. 

One who erects a structure on or over a street 
in a city is under obligation to take reasonable care 
that it shall not fall into the street and injure per¬ 
sons lawfully using the street,!* and is liable for 
injuries resulting from his negligence,!® but he is 
not liable for injuries which neither human care, 
prudence, nor foresight could possibly prevent.*® 
So, the owner of a building may be liable for inju¬ 
ries resulting when a pedestrian collides with a sign 
projecting over the sidewalk from the wall of the 
building in such a manner as to endanger the safety 
of pedestrians;*! but a hydrant attached to a build¬ 
ing and projecting over the sidewalk is not neces- 


& N.T.—Halligan v. Fitzpatrick. 276 
N.Y.S. 679, 243 App.Dlv. 262. 

7. N.Y.—^Halllgan v. Fitzpatrick, su¬ 
pra. 

8. Vt.—^Mixer v. Herrick, 62 A. 1019, 
78 VL 849. 

43 C.J. p 1109 note 98. 

9. Neb.—Stuart v. Havens, 22 N.W. 
419, 17 Neb. 211. 

43 C.J. p 1109 note 99. 
la Neb.—Stuart v. Havens, supra. 
11. W.Va.—Jenkins v. Montgomery, 
72 S.E. 1087, 69 W.Va. 796. 

License or permission from munici¬ 
pality see infra 5 867. 

13. Ill.—Lanark First Nat. Bank v. 
Eitemiller. 14 IlLApp. 22. 

13. Ill.—^Pfau V. Reynolds, 68 111. 

212 . 

Ind.—^McNaug^hton v. Elkhart, 85 Ind. 
384. 

14. Mo.—Cool V. Rohrbach, App., 21 
S.W.2d 919. 

15. W.Va.—Jenkins v. Montgomery, 
72 S.E. 1087, 69 W.Va. 796. 

la W.Va.—Jenkins v. Montgomery, 
supra. 

17. N.Y.—Queck-Bemer v. Atlantic 
Trust Co., 81 N.Y.S. 146, 80 App. 
Dlv. 460. 

Liability generally for Injuries from 
excavations on premises adjoining 
highway see the C.J.S. title Negli¬ 


gence 8 78, also 46 C.J. p 860 note 

81 et seq. 

la N.Y.—^Tipaldi V. Riverside Me¬ 
morial Chapel, 78 N.Y.S.2d 12, 278 
App.Dlv. 414, motion denied 80 
N.K2d 644, 297 N.Y. 1029, affirmed 

82 N.E.2d 686. 298 N.Y. 686— 
Schroeder v. City and County Sav. 
Bank of Albany. 46 N.Y.S.2d 46. 
267 App.Div. 206, modified on other 
grounds 67 N.E.2d 67, 293 N.Y. 870. 
motion' denied 57 N.E.2d 842. 293 
N.Y. 764. 

19. La.—^Freeman v. Spiro. App., 172 
So. 802. 

N.Y.—Tipaldl V. Riverside Memorial 
Chapel, 78 N.Y.S.2d 12, 273 App. 
Div. 414. motion denied 80 N.E.2d 
644, 297 N.Y. 1029, affirmed 82 N.E. 
2d 686, 298 N.Y. 686. 

Awning pole 

Building owner was held liable for 
injuries to pedestrian by fall of awn¬ 
ing pole on sidewalk in front of 
building, regardless of whether one 
repairing awning at time was inde¬ 
pendent contractor or owner's serv¬ 
ant.—Freeman v. Spiro, La.App., 172 
So. 802. 

Awning used as soalToId 
Contractor, whose employees used 
awning as scaffold while attaching 
electric sign, was guilty of negli¬ 
gence rendering him liable for in¬ 
juries to pedestrian on whom awn- 
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Ing fell.—Smith v. Hinkley* 128 Sa 
564, 98 Fla. 182. 

sa La.—General Accident Fire A 
Life Assur. Corporation v. Latlo- 
lals, App., 17 So.2d 758. 

Aoddent caused by operation of 
natural foroa 

Where a sudden gust of wind tore 
away advertising sign fastened to 
lamppost in front of defendant's 
moving picture theater and carried 
sign over nineteen feet and threw it 
against plaintifTs plate glass display 
window with sufficient force to bend 
an angle iron and break the glass, 
the damage was occasioned exclu¬ 
sively by operation of forces of 
nature which could not be prevented 
by human care, and accident was 
inevitable and one for which defend¬ 
ant was not liable.—General Accident 
Fire A Life Assur. Corporation v. La- 
tlolais, supra. 

81. Tex.—Sltas v. City of San An¬ 
gelo, C1V.APP.. 177 S.W.2d 86, af¬ 
firmed 188 S.W.2d 417, 148 Tex. 164. 
Barber pole 

(1) Defendants whose barber pole 
was less than six feet above side¬ 
walk at its lowest point, in violation 
of ordinance requiring signs or ob¬ 
jects extending over sidewalk to be at 
least nine feet above sidewalk, were 
negligent, as respects their liability 
to plaintiff who allegedly bumped his 
head on pole^ since violation of ordl- 
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sarily a nuisance,and the question whether it is 
a nuisance is dependent on the surroundings and 
conditions under which it is maintained.^s A 
building contractor^* or an abutting owner^B who 
habitually permits boys to swing across the side¬ 
walk on ropes hanging from the windows of his 
building with knowledge of the danger to pedes¬ 
trians is liable for resulting injuries to pedestrians. 

Materials piled on sidewalk. An abutting owner 
will be liable for injuries caused by the fall of ma¬ 
terials piled on the sidewalk in such a manner as to 
endanger travelers,^6 provided the material was 
placed there by persons authorizedly acting for 
him.*7 

Trees, An abutting owner is bound to use rea¬ 
sonable care to prevent a tree planted in the side¬ 
walk by him or his predecessors in title from be¬ 
coming dangerous to passers-by,^8 and a person in¬ 
jured by the fall of a dead tree within the limits of 
the street may sue the landowner for maintenance 
of a nuisance.89 


§ 866. — Public Contractors 

a. In general 

b. Barriers, guards, or lights 

c. Effect of stipulations in contract 

d. Effect of completion and acceptance 

of work 

a. In General 

A publlo contractor la not ordinarily liable Tor acts 
performed In pursuance of his contract In the absence of 
negligence, since his duty Is the same as, and no greater 
than, that of the municipality In the care of the streets; 
but he must exercise reasonable care to protect from In¬ 
jury persons lawfully using the street, and he Is liable 
If he falls to exercise such care and Injury results there¬ 
from. 

A person engaged in work under contract with 
a municipality is not liable for acts performed in 
pursuance of such contract in the absence of neg¬ 
ligence.®® His duty is the same as, and no greater 
than, that of the municipality in the care of its 
streets he must exercise reasonable care to pro¬ 
tect from injury persons lawfully using the street,®® 


nance enacted In Interest of citizens' 
safety Is ''negligence per se."—^Elfer 
V. Hibernia Nat. Bank In New Or¬ 
leans, Iia.App., 174 So. 287. 

(2) Injury to a pedestrian using 
sidewalk as result of colliding with 
a barber sign attached to wall of 
hotel building by sublessee In such a 
manner as to extend about twelve 
inches over the sidewalk and only 
about four feet above its surface was 
foreseeable, and liability of owner 
and leasee for such Injury would fol¬ 
low if there was competent proof of 
essential elements of liability.—Sltaa . 
V. City of San Angelo, Civ.App., 177 
S.W.2d 86. affirmed 188 S.W.2d 417, 
143 Tex. 164. 

22. N.C.—Swlnaon v. Cutter Realty 
Co.. 166 S.H. 646, 200 N.C. 276. 

23. N.C.—Swinson v. Cutter Realty 
Co., supra. 

24. Ky. —^Lipscomb v. Cincinnati, N. 
& C. St. Ry. Ca, 89 S.W.2d 991, 
239 Ry. 587. 

25. Ky.—^Lipscomb v. Cincinnati, N. 
& G. St. Ry. Co., supra. 

26ii Pa.—^Palmer v. Miller North 
Broad Storage Co., 168 A. 616, 105 
Pa.Super. 21. 

48 C.J. p 1111 note 23—46 C.J. p 
862 note 4. 

27. U-S.—Blanton v. Oreat Atlantic 
& Pacific Tea Co., C.C.A.Ga., 61 
F.2d 427, certiorari denied 63 S.Ct. 
405, 288 U.S. 609, 77 L.Ed. 884. 

28. Mont.—Smith v. Bonner, 208 P. 
603, 63 Mont. 671. 

N.J.—Weller v. McCormick, 19 A. 
1101, 62 N.J.Law 470, 8 L.RJL 798. 

29. Wls.—^Brown v. Milwaukee Tez^ 


mlnal Ry. Co., 227 N.W. 386, 199 
Wls. 676. 

Ordinances regulating planting and 
oare of trees and authorizing removal 
of dead trees by city did not relieve 
landowner of liability for maintain¬ 
ing nuisance by failure to remove 
dead tree from street.—Brown v. 
Milwaukee Terminal Ry. Co., supra. 

80. Kan.—Corpus JUrls died la 
Tlllotson V. Fair, 159 P.2d 471, 476, 
160 Kan. 81—Gorpw JUrls cited la 
Sbigler V. Aldridge, 75 P.2d 290, 
293, 147 Kan. 43. 

La. —^Boos V. Globe Const. Co., App., 
142 So. 199—^Preto v. Craven & 
Lang, 128 So. 676, 14 La.App. 130. 
N.T.—Glenn v. Oakdale Contracting 
Co., 178 N.13. 770, 257 N.T. 497— 
Bergen v. Fortls Contracting Co., 
63 N.Y.S.2d 292, 270 App.Dlv. 1036, 
affirmed 79 N.R2d 267, 297 N.Y. 
866 . 

Pa.—^Powell V. Llgon, 5 A.2d 373, 834 
Pa. 250—O’Donnell v. Booth & 
Fllnn, 152 A. 749, 302 Pa. 92—Bry¬ 
an V. Barber Asphalt Co., 137 A. 
169, 289 Pa. 123. 

Wash.—^Pacific Telephone & Tele¬ 
graph Co. V. Slezak, 276 P. 904, 151 
Wash, 467. 

48 C.J. p 1111 note 27. 

Failure to comply with ordinance 
see Infra S 868. 

Liability of mumcipality for acts or 
omissions of contractors see supra 
S 766. 

Liability of drain or sewer contrac¬ 
tor for defects In drain or sewer 
see Infra S 89L 

Tnimellng in pnbllo way la not an 
unusual undertaking or so extremely 
dangerous that it must be performed 
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at sole risk of one therein engaged. 
—^United Electric Light Co. v. Dellso 
Const. Co., 62 N.E.2d 653, 816 Masa 
313. 

NegUgeiijOS of another oontzactor 
Contractor employed to widen 
street who was not himself negligent 
Is not liable for Injuries to pedes¬ 
trian because of negligence of con¬ 
tractor removing curbstone over 
whom the first contractor had no su¬ 
pervision or control.—^Brown v. Town 
of Wlnthrop, 170 N.E. 64, 270 Masa 
832. 

Xtofeots or obstmotloas previously 
ealstliig 

(1) Contractor agreeing to re- 
asphalt street assumed no obligation 
for previous defects or for obstruc¬ 
tions at point where it was not work¬ 
ing.—Hlrsch V. Schwartz & Cohn, 176 
N.B. 853, 26« N.Y. 7. 

(2) Contract for street paving, 
whloh required contractor to bridge 
passageways across excavations and 
provide proper guards, did not refer 
to obstructions previously existing.— 
Hlrsch V. Schwarts & Cohn, supra. 

31. Hawedl.—Wong v. McCandless, 
81 Hawaii 760. 

N.Y.—Glenn v. Oakdale Contracting 
Co., 178 N.B. 770, 267 N.Y. 497. 
Wash.—^Pacific Telephone & Tele¬ 
graph Co. V. Slezak, 276 P. 904, 161 
Wash. 457. 

43 C.J. p 1112 note 28. 

Care required of municipality see su¬ 
pra S 808. 

39. U.S.—Young v. N. P. Seveiin Co., 
C.C.A.Ala8k€i, 79 F.2d 884, certio¬ 
rari denied N. P. Severin Co. v. 
Young, 66 S.Ct. 675, 297 V.3. 711, 
80 L.Ed. 998. 
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including municipal employees assisting the con¬ 
tractor’s employees in doing the work;®3 and the 
same rule applies to one employed by the state.34 

What constitutes such reasonable care as to re¬ 
lieve the contractor from liability will depend on 
the nature of the work and the surrounding cir- 
cumstances.^^ Reasonable care does not require the 
contractor to anticipate consequences which could 
not reasonably be foreseen.*® On the other hand, 
it has been held that a contractor for work requir¬ 
ing an excavation in the street is bound not only to 
leave his work in proper condition for the time, but 
also to anticipate and provide for the natural effect 
of rains upon the earth excavated and replaced 
and it has been further held that, if the excavation 
was left in a condition liable to cause injury to 
passers-by and actually did so, he is not relieved 
from liability because the accident which occurred 
might have seemed unlikely.*® 

The contractor is not relieved from liability for 
his negligence because he did the work without com¬ 
petent authority,®* or because another was negli¬ 
gent,^® or because he complied with the city’s bul¬ 


§ 866 

letin providing for the structural strength and light¬ 
ing of a shed erected over the sidewalk for the pro¬ 
tection of pedestrians;^! and the contractor doing 
the work may be liable, although the contract was 
made in the name of a third person.^* Where a 
paving contractor by his contract undertakes to pro¬ 
vide a walkway at a street crossing and keep it in 
good condition, he is liable for injuries caused by 
defects, although the municipality placed it there.^* 

Excavating without permit. Where a public con¬ 
tractor by excavating in the street without a per¬ 
mit creates a public nuisance, he is liable, irrespec¬ 
tive of negligence, to persons using the highway 
rightfully and in exercise of due care.^^ 

Use of steam rollers. A statute requiring per¬ 
sons operating steam engines on the highway, on 
meeting travelers, to stop until they have passed ap¬ 
plies only to moving engines on the county roads, 
and does not regulate the movements of steam roll¬ 
ers on the streets of cities.^® 

Lighting contracts. A mere contract to light the 
streets of a municipality,^® or to keep an obstruc¬ 
tion in the street lighted,will not impose liability 


Ill.—^Hlrnlng v. Contracting & Ma¬ 
terial Co.. 38 N.KSd 793, 312 Ill. 
App. 665. 

Mo.—^Plater v. W. C. Mullins Const 
Co., 17 S.W.2d 658, 223 Mo.App. 
660. 

Pa.—O'Donnell v. Booth & Flinn. 152 
A. 749, 802 Pa. 92. 

H.I.—Bucci V. Butlor. 53 A.2d 705. 
Wash.—Pacific Telephone & Tele¬ 
graph Co. V. Slezak, 276 F. 904. 161 
Wash. 457. 

43 C.J. p 1112 note 29. 

Held not trespasser 
PlaintKT crossing street who was 
not meddling with paving company's 
property was not trespasser as to 
company.—Smolenskl v. Cooke As¬ 
phalt Paving Co.. 233 N.W. 400. 252 
Mich. 517. 

lOateclal piled on street 
Subway contractor authorizedly 
storing materials on street had duty 
to use reasonable care In piling steel 
beams thereon and owed such duty to 
public.—^Boylhart v. D1 Marco & Bei- 
mann. 200 N.E. 793. 270 N.Y. 217. 

Depression or hole In pnbllo high¬ 
way resulting from excavation by 
public contractor is public nuisance. 
—Thompson v. Petrozzello. 137 A. 
835. 6 N.J.M1SC. 646. 

Safe place statute held applicable 
in pedestrian's action against paving 
company which was paving street, 
for injuries sustained when plank 
leading from car tracks to curbstone 
broke under pedestrian's weight.— 
Dierkes v. White Paving Co., 288 N. 
W. 446, 229 Wis. 660. I 

63 C.J.S.—16 


33. Mass.—Grier v. Guarino, 101 N. 
E. 981. 214 Mass. 411. 

34. N.T.—Bliss V. Schaub, 48 Barb. 
889. 

43 C.J. p 1112 note 31. 

35. Pa—O'Donnell v. Booth & 

Flinn, 162 A. 749. 802 Pa 92. 

43 C.J. p 1112 note 32. 

Uhiateatloiiai injury held not wUlfnl 
trespass 

Wash.—Pacific Telephone & Tele¬ 
graph Go. V. Slezak. 276 P. 904, 151 
Wash. 457. 

36. Miss.—Shuptrine v. Herron, 180 
So. 620, 182 Miss. 315. 

Pa—O’Donnell v. Booth & Flinn, 162 
A. 749, 802 Pa 92. 

43 CJ. P 1113 note 33. 

Ooutractor Informed by county au- 
ihozltles that it was proper to pro¬ 
ceed with street excavation could as¬ 
sume in absence of knowledge re¬ 
garding telephone cables, that he 
might safely make excavation.—^New 
Jersey Bell Telephone Co. v. Kramer, 
152 A. 186, 8 N.J.M1SC. 854. 

37. N.T.—Brown v. German Rock 
Asphalt Co., 140 N.E3. 696, 236 N.T. 
271. 

43 C.J. p 1118 note 34. 

38i Pa.—^Tuhasz v. Pitt Const. Co., 
167 A. 461. 305 Pa 166. 

39. Cal—^Barton v. McDonald, 22 P. 
865, 81 Cal. 265. 

4a Minn.—Eoffhian ▼. City of St. 
Paul, 245 N.W. 873. 187 Minn. 820, 
86 A.L.R. 198. 


R.I.—^Bued V. Butler, 53 A. 2d 705. 

43 C.J. p 1113 note 36. 

Concurrent negligence of municipali¬ 
ty see infra S 870. 

NegUgenoe of subcontractor 

Subway contractor authorized to 
store materials on street was held 
liable to child Injured by dislodging 
of steel beams negligently piled by 
subcontractor; duty of care toward 
public resting primarily and unavoid¬ 
ably on contractor.—Boylhart v. Di 
Marco & Relmann, 200 N.E. 793, 270 
N.T. 217. 

41. N.T.—West V. City of New Tork, 
280 N.T.S. 229. 156 Misc. 688. 

42. Mo—Hunt V. St. Louis, 211 S. 
W. 673, 278 Mo. 218. 

43 aJ. p 1113 note 37. 

43. Va.—Lassiter v. Grlmstead. 132 
S.E. 709. 146 Va 773. 

44. Mass.—McKenna v. Andreassl, 
197 N.E. 879, 292 Mass. 213. 

46. Mo.—Kemey v. Barber Asphalt 
Paving Co., 86 Mo.App. 573. 
Liability of municipality for injuries 
caused by horses frightened by 
eteam roller see supra S 820. 

46. Ala—^Montgomery v. Halsa 40 
So. 666, 148 Ala 194. 

Md.—^East Coast Freight Lines v. 
Consolidated Gas, Electric Light & 
Power Co. of Baltimore, 50 A.2d 
246, 187 Md. 385. 

47. N.J.—Cochran v. Public Service 
Electric Co., 117 A. 620, 97 N.J. 
Law 480. 
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on the contractor toward an individual injured by 
failure adequately to perform the contract Where 
a lighting company agrees to keep its lamps and 
lamp-posts in repair, however, it has been held that 
an individual injured by nonperformance of the 
duty so imposed may sue.^^ 

Contract to keep street in repair, A person or 
corporation contracting with a municipality to keep 
a street in repair is directly liable to an individual 
injured by failure to comply with the contract.^^ 

Statutory provisions. In some jurisdictions a pri¬ 
mary liability on the part of the contractor arises 
from the terms of statutes.^^ 

b. Barriers^ Guards, or Lights 

Reasonable care on the part of the contractor usually 
Involves the duty to maintain sufficient barriers, guards, 
lights, or signals at the place where the work Is being 
performed, but the duty Is not absolute. Leaving a barri¬ 
cade In the street may be negligence as to one colliding 
therewith if the barricade Is unnecessary. 

Reasonable care on the part of the contractor usu¬ 
ally involves the duty to maintain sufficient barri¬ 
ers, guards, lights, or signals at the place where the 
work is being performed,and he is not relieved 
from such duty by the fact that the municipality is 
required to protect excavations.®* The duty, how¬ 
ever, is not absolute,®* and failure to maintain 
guards is not negligence if the surroundings indi¬ 


cate to a traveler that the street is closed to traf- 
fic.®^ Where a contractor repairing a city street 
barricades the street, he is not liable for injury sus¬ 
tained by a person using it;®® nor is he required to 
object to such user.®® Leaving a barricade causing 
injury to one colliding with it in the street may be 
negligence if the contractor's work in the street had 
progressed to a point where the barricade was un- 
necessary,®7 but it is not negligence if such barri¬ 
cade is necessary for the protection of the construc¬ 
tion work and the public in connection therewith.®® 

c. Effect of Stipulations in Contract 

A third person ordinarily cannot avail himself of 
provisions In contracts Imposing, as between the con¬ 
tractor and the city, certain duties on the contractor. 

A provision in a contract for public work by 
which the contractor agrees to indemnify the city 
for any damages occasioned by his negligence does 
not impose liability on the contractor for acts done 
at the express direction of the municipal authori¬ 
ties,®® if the contractor has not been negligent.®® 
A contract for the construction of a sewer which 
requires a contractor to fence, light, and watch, and 
to provide crossings for travel, and not to interfere 
with ways without notice, does not create a duty on 
the part of the contractor to a third person ;®i and, 
even if it did, it would not apply to a person injured 
while on a path on private property.®* 


48. Mo.—^Lampert v. Laclede Gas¬ 
light Co.. 14 Mo.App. 876. 

48. N.T.—Nicholson v. City of New 
York, 67 N.7.S.2d 156, 271 App. 
Div. 899, affirmed 74 N.E.2d 477, 
297 N.Y. 648. 

Ohio.—Sparks v. Beacon Journal 
B'dg. Co.. 186 N.E. 813, 44 Ohio 
App. 355. 

43 C.J. p 1118 note 43. 

50. Wls.—Kollock V. Madison, 64 N. 

W. 725, 84 Wls. 458. 

43 CJ. p 1113 note 44. 

61. Hawaii.—Wong^ v. McCandless, 
81 Hawaii 760. 

Ind —City of Gary v. Bontrager 
Const Co., 47 N.E.2d 182, 113 Ind. 
App. 161. 

43 CJ. p 1118 note 46. 

Removal of guards or lights by third 
persons see infra 5 871. 

OrdiiuuLoe held to Impose Impera¬ 
tive duty on street paving contrac¬ 
tor to erect railing along excavation 
dangerous to travelers.—Coe v. City 
of New York, 265 N.Y.S. 10, 288 App. 
Div. 463. 

SnffloleiLoy 

(1) Barricade required to warn 
public of excavation should be ob¬ 
struction and actual impediment to 
travel, and placing lantern In middle 
of plank loosely supported by tiles at 
each end of excavation on city side¬ 


walk was Insufficient barricade to 
excuse contractor from negligence.— 
Flynn v. Egan, 124 So. 598, 12 La. 
App. 128. 

(2) Employing watchman to place 
red lights at open sewer laterals, 
where street and path were not barri¬ 
caded Is not sufficient to relieve con¬ 
tractor from liability for negligence 
for pedestrian’s injuries from fall.— 
Alarld v. Gordon, 2 P.2d 117, 85 N. 
M. 602. 

[68. Axis.—^Flagstaff v. Gomez, 202 
P. 401, 28 Ariz. 184, 23 AL.R. 641. 
Ind.—City of Gary v. Bontrager 
Const Co., 47 N.E.2d 182, 118 Ind. 
App. 161. 

Concurrent llablUty of municipality 
see Infra S 870. 

63. N.Y.—Shalata v. Rodgers, 178 
N.Y.S. 494, 189 App.Dlv. 228. 

48 C.J. p 1118 note 47. 

54. U.S.—Young v. N. P. Seveiin 
Co., CC.AAlas]ca, 79 F.2d 884, cer¬ 
tiorari denied N. P. Severin Co. v. 
Young. 66 S.Ct 675, 297 U.S. 711, 
80 L.Ed. 998. 

Miss.—Shuptrlne v. Herron, 180 So. 

620, 182 Miss. 816. 

43 CJ. p 1114 note 48. 

66. Ky.—^Myers v. City of Louis¬ 
ville, 120 S.W.2d 221, 274 Ky. 764, 
118 A.L.R. 837. I 
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Bsason for rule 

A contractor who contracts with a 
city to repair streets comes within 
rule that, when a city temporarily 
closes streets to public travel and 
gives timely notice thereof to the 
public, there can be no recovery for 
injuries resulting from their use.— 
Myers v. City of Louisville, supra. 

53. Ky.—^Myers v. City of Louis¬ 
ville, supra. 

67. Ala.—Goodwsm v. Gibson, 177 
So. 140, 236 Ala. 19. 

68. Ala.—Goodwyn v. Gibson, supra. 

59. Mich.—Kulwickl v. Munro, 54 N. 
W. 703, 95 Mich. 28. 

Contracts for Indemnity see Indem¬ 
nity 9S 4-19. 

Right of person for whose benefit 
contract Is made to sue thereon 
generally see Contracts 5 619. 

60. N.Y.—Charlock v. Preel, 3 N.Y. 
S. 226, 60 Hun 395, affirmed 26 N. 
E. 262, 125 N.Y. 857. 

43 CJ. p 1114 note 60. 

61. R.I.—Oliver v. Pettaconsett 

Constr. Co., 90 A. 764, 36 R.I. 477. 

Liability of drain or sewer contrac¬ 
tor for defects In drain or sewer 
see Infra S 881. 

63. R.I.—Oliver V. Pettaconsett 

Constr. Co., supra. 
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Also, a third person cannot avail himself of a 
provision imposing on the contractor, as between 
himself and the city, liability for acts of subcon¬ 
tractors,®® or requiring the contractor to keep the 
sidewalk open and safe for travel at all times.®^ On 
the other hand, it has been held that, where there 
is an agreement between the municipality and the 
contractor that the latter will protect persons in¬ 
jured by the doing of the work, a person injured by 
the negligence of the contractor or those for whose 
acts he is responsible may, at his election, sue the 
contractor or pursue his remedy against the munici¬ 
pality.®® A contract whereby the municipality as¬ 
sumes full responsibility for injuries caused by the 
construction of a sewer does not prevent a person 
injured from suing the contractor.®® 

d. Effect of Oompletion and Acceptance of 
Work 

The contractor’s liability continues until the con¬ 
tract has been completed according to Its terms; but, 
where the work contracted for has been completed and 
the municipality assumes control, the contractor Incurs 
no further liability, unless the work is a nuisance per se 
or Is turned over in a condition so negligently defective 
as to be Imminently dangerous. 

The contractor's liability continues until the con¬ 
tract has been completed according to its terms,®^ 
although he temporarily suspends work by order of 
the municipality.®® Where the work contracted for 


has been completed, however, and the municipality 
assumes control, the contractor incurs no further 
liability for injuries to third persons by reason of 
the condition of the work, the responsibility for 
maintaining or using it in its defective condition 
being shifted to the municipality,®® unless the work 
is a nuisance per se or is turned over by the con¬ 
tractor in a condition so negligently defective as to 
be imminently dangerous,^® as where a contractor 
left an unfired charge of dynamite in the rock be¬ 
neath the surface of the street, which exploded and 
injured a traveler.^i Where the liability of the 
contractor has ceased because of the completion and 
acceptance of the work, notice to, or knowledge by, 
him of the defective condition of the way does not 
render him liable for injury therefrom.^® 

§ 867. -License or Permission 

Where an act affecting the safety of a street or side¬ 
walk Is done under municipal license or permission, the 
act Itself does not Impose liability; but the permission 
of the municipality to perform the act will not exempt the 
person from taking proper precautions to prevent injury 
therefrom to persons using the street, or relieve him from 
liability If such precautions are not taken or the opening 
or obstruction Is allowed to become a nuisance. 

Where an act affecting the safety of a street or 
sidewalk is done under municipal license or permis¬ 
sion, the act itself does not impose liability,^® as 
where coalholes, areaways, or other permanent 


63. N.Y.—^Ha^felln v. McDonald. 89 
N.T.S. 396. 96 App.Dlv. 213. 

Liability for acts of Independent con¬ 
tractors In f^eneral see Master and 
Servant fiS 580-610. 

64. Mass.—Brown v. Town of Wln- 
throp. 170 N.E. 64. 270 Mass. 322. 

65. U.S.—St. Paul Water Co. v. 
Ware, Minn., 16 Wall. 666. 21 L.Ed. 
485. 

Contract to maintain wazslnfir devices 
When contractor takes possession 
of portion of public street for pur¬ 
pose of repairing it, even though he 
has right to exclude public from that 
portion, his contract to maintain 
warning devices is obligation intend¬ 
ed to create duty to public using 
street and he is liable for breach of 
that duty.—^Lowery v. Kansas City. 
85 S.W.2d 104, 337 Mo. 47. 

66. Cal.—^Dow V. OrovlUe. 134 P. 
197, 22 Cal.APp. 215. 

67. N.T.—Ta Deau v. Gasparrlnl, 
170 N.Y.S. 1011. 

48 C.J. p 1114 note 67. 

Completion of work by private con¬ 
tractor see supra S 861 a. 

Effect of completion and acceptance 
of work generally see Master and 
Servant S 696. 

68. K.Y.^Ya Deau v. Gasparrlnl. 

• supra. 

48 C.J. p 1114 note 68. 


69. Kan.—Coxpus Jozis ^ted In 
Tlllotson V. B^lr, 159 P.2d 471. 476, 
160 Kan. 81—Corpus Jhzis cited in 
Engler v. Aldridge, 76 P.2d 290, 
298, 147 Kan. 48. 

Mo.—Cummings v. Halpln, App.. 27 
S.W.2d 718. 

Tex.—^Werner v. Trout. Clv.App.. 2 S. 

W.2d 626, error refused. 

43 aJ. p 1114 note 59. 

Liability dependent on defendant's 
right, title, and control generally 
see infra S 869. 

70L Ark.—^Memphis Asphalt, etc., Co. 
V. Fleming, 132 S.W. 222. 96 Ark. 
442, Ann.Cas.l912B 709. 

43 C.J. P 1114 note 60. 

71. Wash.—^Wilton v. Spokane, 132 
P. 404, 78 Wash. 619, L.R.A1917D 
234. 

43 C.J. p 1114 note 61. 

72. Mass.—Cunningham v. T. A. Gil¬ 
lespie Co., 136 N.E. 105, 241 Mass. 
280. 

73. Ky.—Jefferson Dry Goods Co. v. 
Dale, 78 S.W.2d 305, 267 Ky. 601. 

Mass.—^Heaney v. Colonial E'llllng 
Stations, 169 NJEl 916. 262 Mass. 
338. 

N.Y.—Samowltz v. Great Atlantic & 
Pacific Tea Co., 18 N.Y.S.2d 860. 
affirmed 17 N.Y.S.2d 869, 268 App. 
Div. 946. 

48 CJ. p 1114 note 64. 
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Liability of municipality for acts of 
third persons done under license or 
permission of municipality see su¬ 
pra § 799. 

Power of municipality to grant right 
to use streets see infra S 1718. 
Letters Imbedded la. sidewalk 

A bank was not liable as for a nui¬ 
sance for injuries sustained by plain¬ 
tiff when her foot slipped on one of a 
number of metal letters Imbedded in 
sidewalk in front of bank, which let¬ 
ters were placed in sidewalk in ac¬ 
cordance with permit Issued by board 
of street commissioners of city, since 
letters constituted signs on or over 
a public way within meaning of stat¬ 
ute under which municipal authori¬ 
ties are expressly empowered to is¬ 
sue permits for the placing and 
maintenance of signs and other 
structures on or over public ways, 
and did not constitute an Illegal or 
unauthorized obstruction.—Lynch v. 
First Nat. Bank of Boston, 86 N.E.2d 
488, 309 Mass. 458. 

Sidewalk bridge 

One maintaining sidewalk bridgre 
under municipal permit in front of 
building under construction was lia¬ 
ble only on showing of negligence.— 
Dwyer v. L. M. Neckerman Co., 227 
N.Y.S. 248, 223 App.Dlv. 89. 

Toilet building erected over man* 
liole under city's permit was not nul- 
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openings in the sidewalk are constructed and main¬ 
tained and the same rule applies where a prop¬ 
erty owner in compliance with an order of the pub¬ 
lic authorities, pursuant to statute, erects a struc¬ 
ture which interferes with the use of the street.^® 

The permission of the municipality to perform 
the aot will not, however, exempt the person from 
taking proper precautions to prevent injury there¬ 
from to persons using the street, or relieve him 
from liability if such precautions are not taken or 
the opening or obstruction is allowed to become a 
nuisance,as, for example, where excavations are 
made,77 coalholes or other openings are constructed 
and maintained,^^ building materials and machinery 
are placed in the street,^^ or poles and wires are 
erected.80 

The fact that permission to an individual to exca¬ 
vate a street provided the kind of barriers to be 
used does not relieve the grantee from liability for 
injuries to travelers if the barriers are unsuita¬ 
ble;^^ and, where in consideration of the issuance 
of the permit or license a person agrees to perform 


a duty, such as the repair of a city street used by 
him, he is liable to a person injured by reason of 
nonperformance of the duty.82 Where a private 
individual, pursuant to permission granted by a mu¬ 
nicipality, has erected constructions on or under 
streets and sidewalks, he becomes responsible for 
injury caused thereby in the same manner as though 
the municipality itself had placed them there and 
was operating them.®® 

Only ordinary care is required,®^ and failure to 
guard against accidents which cannot reasonably be 
foreseen is not negligence.®® A license giving a 
store owner permission to maintain a stand on the 
sidewalk in front of his store does not impose any 
obligation on him to maintain the sidewalk in a 
safe condition, or to repair any defects that occur 
therein.®® Where openings are left open during the 
process of construction of a walk which has been 
ordered to be constructed within a certain time, the 
owner, for the purpose of determining whether he 
has exercised due care, will not be regarded as hav¬ 
ing the entire time allotted to complete the work 


aazLce and ereotlon thereof waa not 
neslisrence per ae.—Cleveland Elec¬ 
tric Illuminating Go. v. Van Benaho- 
ten. 166 N.EL 374, 120 Ohio St 438. 
BubppUoahUlty of pxolilhltozy ozdl- 
naiioa 

Where permit waa obtained for 
placing weighing machine on aide- 
walk, ordinance prohibiting obatruc- 
tiona on aidewalka did not apply to 
auch machlnea.—^Antoine v. Saxton 
Hardware Co., 121 So. 371, 10 Iia.App. 
427. 

74. Ky.—Jefferaon Dry Oooda Co. v. 
Dale. 78 S.W.2d 306, 267 Ey. 601. 

K.Y.—Stem v. Zerlna^ Realty Coi> 
poratlon. 241 N.T.S. 231, 186 Mlac. 
912. 

Utah.—Salt Lake City v. Schulbach, 
United Pao. Ina. Co., Intervener, 
169 P.2d 149, 108 Utah 266, 160 A. 
L.R. 809. 

43 C.J. p 1116 note 65. 

75. N.J.—W. B. Wood CO. V. Bal¬ 
aam. 126 A. 480, 100 N.J.Law 276. 

43 C.J. p 1116 note 66. 

76L Aria.—^Komcks Dry Gooda Co. v. 
Kendall, 264 P. 692, 88 Ariz. 826. 68 
A.L.R. 146. 

Colo.—^Belcaro Realty Inv. Co. v. Nor¬ 
ton, 87 P.2d 1114, 108 Colo. 485. 
Ky.—Jefferaon Dry Goods Co. v. Dale, 
78 S.W.2d 305, 267 Ky. 501—Cun- 
liffe V. Chumbler, 11 S.W.2d 106, 
226 Ky. 416. 

43 C.J. P 1115 note 67. 

Violation of ordinance or atatute aee 
infra S 8*68. 

Tezm "Btreet,” within ordinance 
authorizing conatructlon of aubway 
and providing that owner ahall main¬ 


tain “atreet" aurface in proper con¬ 
dition after removal of pavement. In- 
cludea aidewalka and public thor¬ 
oughfares affected.—Campbell v. 
Brandela Inv. Co., 236 N.W. 150, 121 
Neb. 60. 

77. Pa.—’Rudman v. City of Scran¬ 
ton, 173 A 892, 114 Pa.Super. 148. 

S.D.—McCleod v. Tri-State Milling 
Co., 24 N.W.2d 486. 

43 C.J. p 1115 note 68. 

Liability of abutters or persons caus¬ 
ing defects generally see supra 5 
864. 

78. Ky.—Jefferson Dry Gooda Co. v. 
Dale. 78 S.W.2d 805. 267 Ky. 601. 

N.T.—^Berl v. Rochester State Corpo¬ 
ration, 14 N.Y.S.2d 616. 

Utah.—Salt Lake City v. Scbubach. 
United Pac. Ins. Co., Intervener, 
169 P.2d 149, 108 Utah 266, 160 A 
L.R. 809. 

43 C.J. p 1116 note 69. 

Liability of abutters or persons caus¬ 
ing defects generally see supra S 
863. 

79. Ky.—Cunliffe v. Chumbler, 11 S. 
W.2d 105, 226 Ky. 415. 

43 C.J. p 1116 note 70. 

Liability of abutters or persons caus¬ 
ing obstruction generally see su¬ 
pra S 860. 

8a N.Y.—Giglio V. New York Tele¬ 
phone Co., 265 N.Y.S. 860, 288 App. 
Dlv. 603. 

43 C.J. p 1116 note 71. 

Liability of telegraph or telephone 
company see the C.J.S. title Tele¬ 
graphs and Telephones 5B 45-64, 
also 62 C.J. p 59 note 22 et aeq. 
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81. Iowa.—Ottumwa v. Parka, 48 
Iowa 119. 

83. S.D.—McCleod v. Tri-State Mill¬ 
ing Co., 24 N.W.2d 486. 

Subway 

Under terms of ordinance permit¬ 
ting property owner to connect 
buildings by subway under street, 
property owner, having failed to 
keep sidewalk over subway in re¬ 
pair was held liable for injuries sus¬ 
tained by pedestrian.—Campbell v. 
Brandeis Inv. Co., 236 N.W. 160, 121 
Neb. 60. 

83. La.—^Hebert v. Badon, App., 167 
So. 862. 

81. Ark.—^Helena Gas Co. v. Rogers, 
136 S.W. 904, 98 Ark. 418. 

48 C. J. P 111! note 74. 

Implied agreement 
An abutting property owner who, 
by permission of city, constructs cel¬ 
lar opening in sidewalk, impliedly 
agrees to do so with due care for 
safety of the public, and one who 
continues to maintain the opening as 
an adjunct or access to the property 
is also bound by the implied agree¬ 
ment.—Salt Lake City v. Schubach, 
United Pac. Ins. Co., Intervener, 159 
P.2d 149, 108 Utah 266, 160 AJL^R. 
809. 

85. N.Y.—Nllan v. Richmond County 
Gas Light Co., 87 N.Y.& 259, 1 
App.Div. 284. 

48 GJ. p 1117 note 76. 

8& N.Y.—Samowitz v. Great Atlan¬ 
tic ft Pacific Tea Co., 18 N.Y.S.2d 
677, aflLnned 18 N.Y.S.2d 860, af¬ 
firmed 17 N.Y.S.2d 869. 268 App. 
Dlv. 946. 
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if it might have been completed in less time with 
reasonable diligence.^? 

Presumption of permission. The permission or 
consent of a municipality to the construction and 
maintenance of a permanent opening in the side¬ 
walk may be presumed from lapse of time without 
objection,88 but such presumption may be rebut- 
ted.8® 

Noncompliance with terms of permit. A license 
or permit to use or obstruct a street or sidewalk 
affords no protection to the licensee unless its terms 
are complied with.®® Thus, where work in a street 
is not done in accordance with the terms of the per¬ 
mit and injury is caused by such noncompliance, the 
person doing the work will be liable.®^ A permit 
authorizing the obstruction of a sidewalk in front 
of a designated building is restricted to such prem¬ 
ises, and does not authorize extension of the ob¬ 
struction to adjoining premises.®® A license, au¬ 
thorizing defendant to dig up a street and connect 
with a drain therein to carry off clean water only, 
does not authorize him to force steam into such 
drain or to interfere thereby with the rights and 
safety of travelers on the street-®* A permit for 
the installation of a tank under a sidewalk may not 
be used to justify the creation or the maintenance 
of an obstruction on the sidewalk.®^ 

Expiration of time limit. Where a fence is erect¬ 
ed under a permit from the municipality to enable 
defendant to place building material in the street, 
the fact that the limit of time fixed in the permit 


for the obstruction had expired when the accident 
occurred did not make such obstruction wrongful, 
since it was one which defendant had the right to 
make without a permit.®* 

Permit granted without authority. A permission 
which the municipality had no power to grant will 
not afford protection.®® 

Negligence of contractor. An abutting owner 
who, under a permit from the municipality, places 
obstructions in the street which create a dangerous 
condition cannot relieve himself from liability by 
employing a contractor to do the work,®^ and, if the 
contractor is negligent, both he and the property 
owner and the municipality may become jointly and 
severally liable.®* 

§ 868. -Violation of Statute or Ordinance 

The violation of a statute or ordinance relating to de¬ 
fects or obstructions In a municipal street may constitute 
negligence per se, a nuisance, or evidence of negligence; 
but In order to create liability the violation must have 
been the proximate cause of the Injury, and the act com¬ 
plained of must have been within the purpose and scope 
of the legislation and must have constituted a breach of 
duty owed to the person Injured. 

As discussed supra §§ 861 b (2), 862 b (2), liabil¬ 
ity of an abutting owner or occupant for injuries 
to a traveler ordinarily will not grow out of stat¬ 
utes or ordinances requiring him to repair sidewalks 
or remove snow and ice therefrom unless such lia¬ 
bility is expressly imposed, and, subject to these 
rules, the performance of an act in violation of 
statute®® or ordinance^ is generally held to be neg- 


87. Iowa.—^Independence v. Jekel, 38 
Iowa 427. 

48 aJ. P 1117 note 76. 

88. N.T.—Tymon v. M. L. S. Const. 
Co., 186 N.S. 429, 262 N.T. 161— 
Cheplga V. Engel, 82 N.Y.S.2d 940, 
177 Mlsc. 1068—Stem v. Zerlnsky 
Realty Corporation, 241 N.T.S. 281, 
186 Mlsc. 912. 

43 aJ. p 1117 note 77. 

89. N.T.—Desbong ▼. New York, 68 
N.B. 880. 176 N.T. 476. 

43 C.J. p 1117 note 78. 

SO. Maas.—^Dalton ▼. Great Atlantic, 
etc., Tea Ca, 186 N.E. 318, 241 
Mass. 400. 

43 C.J. p 1117 note 79. 

91. D.C.—^District of Columbia v. 

Blackman, 32 App.D.C. 82. 

Wls.—Zimmer v. Schmitt. 167 N.W. 

739, 167 Wis. 430. 

43 C.J. p 1117 note 80. 

93. Mass.—^Whittaker v. Town of 
Brookline, 60 N.E.2d 85, 818 Maas. 
19. 

93. Mass.—Smith v. Edison Electric 
Jllum. Co., 84 N.E. 484, 198 Mass. 
880, 16 L.R.A.,N.S., 967. 


’94. N.T.—^Enoechel v. Inzlrlllo, 16 
N.Y.S.2d 680. 

96. Ill.—Gones v. Illinois Printing 
Co., 206 Ill.App. 6. 

96- N.T.—Saphlr v. Childs Co.. 276 
N.T.S. 1010, 248 APP.D1V. 686. 

N.C.—Swlnson v. Cutter Realty Co., 
156 S.E. 646, 200 N.C. 276. 

43 C.J. p 1117 note 88. 

97. 111.—Glrdzus v. Van Etten, 211 
I11.APP. 624. 

Ky.—Gnau v. Ackerman, 179 S.W. 
217, 166 Ky. 258. 

Liability for acts of Independent con¬ 
tractors generally see Master and 
Servant S5 680-610. 

9& ICy.—Gnau v. Ackerman, supra. 

Concurrent liability In general see 
supra 9 867. 

99. Tex.—Shippers Compress, etc., 
Co. V. Davidson, 80 S.W. 1032, 85 
Tez.Civ.App. 658. 

43 CJ. p 1118 note 90. 

1. Arlz.—Cobb V. Salt River Valley 
Water Users' Ass’n, 114 P.2d 904, 
57 Arlz. 461. 

Tez.—^McCall v. Alpine Telephone 
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Corporation, 188 S.W.2d 205, af¬ 
firmed 184 S.W.2d 830, 143 Tez. 836. 
43 CJ. p 1118 note 89. 

Violation of: 

Ordinance prohibiting maintenance 
of spouts causing water to flow 
across sidewalks, or forbidding 
persons to permit water to go 
on street or sidewalk, as negli¬ 
gence see supra S 862 b (2). 
Statute or ordinance as constitut¬ 
ing negligence generally see the 
C.J.S. title Negligence 9 19, also 
46 C.J. p 714 note 91 et seq- 

Etaintanaiica of awning overhang¬ 
ing sldBwalk at elevation much less 
than that prescribed by city ordi¬ 
nance was held negligence per se.— 
MarUn v. SUler, 61 P.2d 540, 17 Cal. 
App.2d 168. 

FsUiixe to guard opening 
Violation by abutting owner or oc¬ 
cupant of ordinance providing that 
openings In sidewalks should be 
guarded. If It prozimately causes 
damage, is negligence. 

CflU.—^Rosella v. Pazlnos, 294 P. 99, 
110 Cal.App. 299. 

N.T.—Swartzman v. Socal Realty 
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ligence per se, or it may be regarded as a nuisance, 
for all consequences of which the person doing the 
act is liable,2 although there is no showing that the 
act of third persons did not contribute to the in- 
jury.3 In some cases it has been held that a viola¬ 
tion of law does not constitute negligence per se, but 
is evidence of negligence,^ and may be sufficient to 
warrant a finding of negligence as a fact.^ 

In order to create liability, however, the violation 
of law must have been the proximate cause of the 
injury,® and, if the injury was one which could not 
reasonably have been foreseen as a natural result 
of the violation, defendant will not be liable.^ 


Moreover, the act complained of in the particular 
case must have been within the purpose and scope 
of the statute or ordinance,® and must have consti¬ 
tuted a breach of duty which defendant, under such 
statute or ordinance, owed to the person injured.® 
Thus a violation of a sanitary ordinance requiring 
property owners to maintain covered receptacles for 
refuse and papers is not negligence per se as to a 
traveler whose horse becomes frightened by loose 
papers blown about the street,^® although the act 
of the property owner may as a matter of fact 
amount to negligence.ii 

Effect of custom. The customaiy violation of an 


Co., 241 N.T.S. 78, 186 Mlsc. 487, 

affirmed 246 N.Y.S. 401. 138 Misc. 

657, reversed on other s^rounds 263 

N.Y.S. 882, 233 App.Dlv. 374. 

43 aJ. p 1118 note 89 [d]. 

Failure to keep door In srood repair 

Ordinance requiringr owner or oc¬ 
cupant of any buildlngr havingr a cel¬ 
lar opening upon any street to keep 
the trap doors thereon In good re¬ 
pair and safe for passage of custom¬ 
ary traffic required not only that the 
doors be kept in good repair but In a 
safe condition at all times, whether 
open or closed, for customary traf¬ 
fic, and any failure In that respect 
resulting In injury to pedestrian con¬ 
stituted negligence.—Clawson v. 
Walgreen Drug Co., 162 F.2d 769, 108 
Utah 577. 

Failure to keep door closed 

(1) Keeping sidewalk elevator 
doors open, contrary to ordinance, 
while elevator was In basement and 
not In use. was negligence per se.— 
Curtis V. Keller. 298 P. 196, 136 Or. 
67. 

(2) In pedestrian's action against 
property owner for Injuries sus¬ 
tained when plaintiff fell on slippery 

.sidewalk, pulling iron cellar doors, 
which were open, down on top of him, 
fact that regrulation of bureau of 
highways of municipality provided 
that covers to cellar entrances must 
not remain open did not establish 
negligence, since reasonable Interpre¬ 
tation thereof does not prohibit 
opening doors for Ingress or egress 
or light and ventilation, and proof 
does not show that such was not the 
lawful use of the doors at the time 
of the accident.—Jacob v. City of 
Philadelphia, 6 A.2d 176, 383 Pa, 684. 
Obstmotioa of sidewalk for business 
purposes 

(1) Abutting owner’s violation of 
reasonable ordinance limiting ob¬ 
struction of sidewalk for business 
purposes is negligence per se as to 
member of public Injured as proxi¬ 
mate result thereof.—^Mason v. Fran- 
kel. 174 S.E:. 646, 49 Ga.App. 146. 

(2) City ordinance forbidding en- 
oumbering and “lumbering" of side¬ 


walks, which was directed agralnst 
encumbrances on, and user of, streets 
by abutting owners for business, 
commercial trade, and similar pur¬ 
poses. had no application to court¬ 
yard In front of dwelling enclosed by 
fence eighteen Inches in height, 
which courtyard was partially within 
legal sidewalk area.—^Hayton v. Mc¬ 
Laughlin, 32 N.Y.S.2d 292. 263 App. 
Dlv. 245, reversed on other grounds 
43 N.E.2d 813. 289 N.Y. 66. 

BEsdzLtenaaoe over sidewalk of au^ 
tomatlo fire escape which descends 
quickly on person stepping thereon 
was held dangerous menace not au¬ 
thorized by statute.—^Blanks v. Saen- 
ger Theaters, 138 So. 883, 19 La.App. 
806. 

Feimlttliig flmase to accumulate 
oa street In violation of city ordi¬ 
nance established negligence.—^Rose 
V. Abeel Bros.. 4 Tenn.App. 481. 
OrdlnaiLoe held not violated 
Cal.—Hlrsch v. Remick Co., 177 P. 

876. 38 CaLApp. 764. 

Wls.—Mittleman v. Llndsay-McMil- 
lan Co., 232 N.W. 627, 202 Wis. 
677. 

fl. Mass.—^Anderson v. Kopelman, 
181 N.E. 289, 279 Mass. 140. 

48 C.J. p 1118 note 91. 

Evidence of nulsaaca 

Violation of city ordinance, includ¬ 
ing, failure to obtain a permit to 
hoist hay from sidewalk to second 
floor of stable, did not of itself con¬ 
stitute a nuisance, though it might 
be considered as evidence thereof.— 
Jones v. Hayden, 50 N.E.2d 776, 814 
Mass. 519. 

3. Cal.—^Barry v. Terkeldsen, 18 P. 
667, 72 Cal. 264. 1 AnLS.R, 55. 

48 C.J. p 1118 note 92. 

4. U.S.—^McCal&ey v. Great Atlan¬ 
tic & Paciflc Tea Co., C.CLA.N.Y., 
108 F.2d 326. 

Mass.—^Hunt v. Solomakos, 88 NJS. 

2d 889, 810 Mass. 827. 

Pa.—Sellers v. Cline, 49 A.2d 878, 160 
Pa.Super. 86. I 

48 C.J. p 1118 note 98. | 
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B. N.T.—Uanney ▼. Curtis, 99 N.T. 

S. 288, 118 App.Div. 421. 

48 C.J. p 1118 note 94. 

6. Cal.—Clarke v. Foster's, Inc., 126 
P.2d 60, 51 Cal.App.2d 411. 

La.—O’Neill v. Hemenway. App.. 8 
So.2d 210. 

Tex.—^Leonard Broa v. Zachary, Civ 
App., 94 S.W.2d 509. 

43 C.J. p 1118 note 96. 

Proximate cause of injury generally 
see infra S 872. 

7s N.Y.—Sullivan v. American Cigar 
Co., 174 N.Y.S. 361, 186 App.Dlv. 
443. 

43 C.J. p 1119 note 96. 

& Ind.—Vuckls v. Terry, 188 N.E. 

104, 98 Ind.App. 256. 

La.—General Accident Fire & Life 
Assur. Corporation v. Latiolais, 
App., 17 So.2d 753. 

Tex.—Leonard Bros. v. Zachary, Civ. 

App.. 94 S.W.2d 509. 

43 C.J. p 1119 note 97. 

EKorage of dangerous article In “pub¬ 
lic street" 

A street which had been dedicated 
by city as a public street but which 
had not yet been opened to traffic, 
was not a “public street", within 
provision of city ordinance prohibit¬ 
ing storage of any article dangerous 
or detrimental to life or health in 
public street.—O’Neill v. Hemenway, 
La.App., 8 So.2d 210. 

9. Tex.—^Leonard Bros. v. Zachary, 
Clv.App.. 94 S.W.2d 609. 

48 CJ. p 1119 note 98. 

Violation of ordlnanoa creating du^ 
ty in favor of private persons Is suf- 
flcient to establish negligence which 
will support private action.—Rees v. 
Cobbs & MitcheU Co., 283 P. 1116, 131 
Or. 665. 

Ordlnanco creating duty for bene- 
lit of public will not support action 
by individual against one neglecting 
to perform duty.—^Rees v. Cobbs & 
Mitchell Co., supra, 
la Ga.—^Bowen v. Smith-Hhll Gro¬ 
cery Co., 91 S.B. 28. 141 Ga. 721, 
L.R.A.1915D 617. 

11. Gcl—^B owen v. Smith-Hall Gro¬ 
cery Co., supra. 
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ordinance or statute will not avail defendant as 
against its positive requirements.^® 

Effect of negligence on part of plaintiff. Failure 
to secure a permit for an excavation as required 
by ordinance will not render the person making the 
excavation liable where the person injured has been 
negligent.!® 

§ 869. -Liability Dependent on Right, 

Title, or Control of Defect or Ob¬ 
struction 

a. In general 

b. Abandonment or surrender of title or 

control 

c. Sale of abutting property 
a. In General 

In order that liability may exist, the obstruction or 
defect must have been created by the person sought to 
be charged or It must be within his control; but actual 
possession and control do not create liability unless there 
has been some wrongful act or neglect, or some omission 
of duty. 

In order that liability may exist, the obstruction 
or defect must have been created by the person 
whom it is sought to charge or it must be within his 
control.!^ A tangible and defined interest in the 
premises involved, coupled with the control thereof, 
is usually regarded as sufficient to impose liability 
on a person as an abutting owner.!® Such liability 
is prima facie on the occupier of the premises.!® If 
the defect was not created by the abutting owner or 
occupant, or was not within his control at the time 


of the injury, he will not be liable.!^ Moreover, 
actual possession and control do not create liabil¬ 
ity unless there has been some wrongful act or neg¬ 
lect, or some omission of duty.!® 

Liability for acts of invitees. An abutting owner 
may be liable for defects in a sidewalk caused by 
persons who occupy the walk at his invitation.!® 

b. Abandonment or Surrender of Title or Con¬ 
trol 

Where the presence or absence of danger depends on 
the subsequent conduct of a person to whom control Is 
surrendered, the previous possessor may be exonerated; 
but, where the danger has been called fully Into existence 
by one person, he cannot escape liability by stepping out 
of control before the accident occurs. 

Where the presence or absence of danger depends 
on the subsequent conduct of a person to whom 
control is surrendered, the previous possessor may 
be exonerated;®® but where the danger has been 
called fully into existence by one person, he cannot 
escape liability for the result of conditions that he 
has created and arranged to have continue, by step¬ 
ping out of the control before the accident occurs.®! 

Accordingly, where a public service corporation 
excavates a street for its own purposes, and, after 
completing the work, fills up the excavation and 
leaves to the municipality, pursuant to municipal 
regulations, the duty of resurfacing the street, the 
city has sole control of the street thereafter, and 
the corporation will not be liable for injuries re¬ 
sulting from failure of the municipality to resurface 


12. Mo.—Shaflr v. Cairoll. 274 S.W. 
756, 309 Mo. 468. 

N.C.—Stultz V. Thomas, 109 S.E. 361, 
182 N.C. 470. 

13. Ill—Kepperly ▼. Ramsden, 83 
Ill. 354. 

Contributory negligence generally 
see supra 5S 847-856. 

14. Colo.—McPhail v. Seerle Bros. 
Constr. Co., 191 P. 103, 68 Colo. 
400. 

43 C.J. p 1119 note 6. 

Liability: 

As between landlord and tenant 
see Landlord and Tenant SS 427- 
431, 440. 

For acts of Independent contrac¬ 
tors see Master and Servant S9 
680-610. 

15. Colo.—^Denver v. Solomon, 31 P. 
607, 2 Colo.App. 634. 

48 C.J. P 1119 note 6. 

Owner of land long used as part 
of street was held liable for Injury 
to driver from unlighted posts put 
thereon by such owner.—Gallup v. 
Bliss, 262 P. 164, 44 Idaho 766. 
Control by agent 

An agent domg everything an own¬ 


er In possession and control of sim¬ 
ilar premises could do, except pay 
tajces, exercised such control over 
the property as would place principal 
in possession thereof, and the prin¬ 
cipal was, therefore, responsible for 
condition of sidewalk at time of ac¬ 
cident.—Zisman v. City of Duquesne, 
18 A.2d 95, 148 Pa.Super. 263. 

la U.S.—Great Atlantic & Pacific 
Tea Co. v. Boyles, C.C.A.Pa., 102 
F.2d 343. 

48 C.J. p 1120 note 7. 

17. Md.—^Walker v. Marye, 51 A. 

1054, 94 Md. 762. 

43 C.J. P 1120 note 8. 

Liability of abutting owner general¬ 
ly for injuries from defects not 
created by him In: 

Sidewalk see supra § 861 b (1). 
Street see supra § 860 b. 

la N.T.—^Reynolds v. Strong, 103 
N.T.S. 106. 

43 C.J. p 1120 note 9. 

la D.C.—O’Dwyer v. Northern Mar¬ 
ket Co., 24 App.D.C. 81. 

43 aJ. p 1120 note 10. 

2a U.S.—^Fidelity Title, etc., Co. v. 
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Dubolse Electric Co., Pa., 40 S.Ct. 

514, 263 U.S. 212, 64 L.Ed. 865. 
21. U.S.—Fidelity Title, etc., Co. ▼. 

Dubois Electric Co., supra. 

48 C.J. p 1120 note 12. 

In New Jersey 

(1) It has been held that If lessee 
of premises created a nuisance upon 
a sidewalk which was a public high¬ 
way, lessee’s subsequent surrender 
of premises, with nuisance unabated, 
did not absolve lessee from responsi¬ 
bility for injuries received by a pe¬ 
destrian In a fall, if Injuries were 
proximate result of nuisance, al¬ 
though lessee’s successor was in pos¬ 
session of premises at time of acci¬ 
dent.—^Lindemann v. S. S. Kresge Co., 
5 A.2d 483, 122 N.J.Law 326, affirmed 
10 A.2d 733. 124 N.J.Law 129. 

(2) On the other hand, there la 
authority holding that one who had 
sold and transferred without reser¬ 
vation property five days before In¬ 
juries sustained by another on alleg¬ 
edly defective sidewalk in front of 
premises was not liable to Injured 
person for either negligence or main¬ 
tenance of a nuisance.—McQuillan v. 
Clark Thread Co., 172 A. 870, 12 N. 
J.Misc. 409. 
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the street .22 So where a public service corporation, 
under a permit, makes an excavation in the street 
for the purpose of repairing its property and leaves 
the street in a safe condition, it is not liable for in¬ 
juries to a traveler after a paving company, whose 
duty it was under contract with the municipality to 
restore the pavement, has partially excavated the 
street preparatory to replacing the pavement.28 
A company which, under municipal authority, digs 
a trench in the street and imperfectly fills it up 
will be liable for injury to a traveler, however, not¬ 
withstanding the work has been approved of, and 
accepted by, the municipal authorities, as required by 
ordinance,or has been taken over by the munici¬ 
pality pursuant to contract.35 So, where a struc¬ 
ture has been placed in the sidewalk or street for 
the convenience of abutting porperty, the owner can¬ 
not relieve himself from liability by abandoning the 
use of such structure,36 nor can the owner of prop¬ 
erty placed in the street under license from the city 
relieve himself from liability by abandoning .his 
property.37 So it has been held that, where a lum¬ 
ber company delivering lumber to a purchaser piled 
it on the sidewalk in such a negligent manner that 
it subsequently fell and injured a pedestrian, the 
fact that title to the lumber passed to the purchaser 
immediately on delivery did not relieve the lumber. 
company from liability.33 
Discharge of water upon sidewalk. It has been 
held that an abutting owner is not bound to con¬ 
tinue the use of a drainpipe on his building; that, 
where such pipe becomes defective, the owner’s 
failure to repair it constitutes an abandonment of 
his purpose of so conducting the water; and that 
a pedestrian who has knowledge of such abandon¬ 
ment cannot recover for injuries sustained by slip¬ 
ping on ice formed upon the sidewalk from the drip 
of such defective pipe.39 

c. Sale of Abutting Property 

A property owner traneferring title or posseeilon In 


part only does not escape the duty of exercising reason¬ 
able care with respect to openings maintained In the 
street In front of his premises; a subsequent purchaser 
of property allowing a nuisance or a danger to persons 
using the street to continue without any effort to remove 
It Is liable for Injuries resulting therefrom. 

A property owner transferring title or possession 
in part only does not escape the duty of exercising 
reasonable care with respect to openings maintained 
by him in the street in front of his premises.*® 
Where the grantor of property fronting on the 
street erected a water box on the sidewalk which 
constituted a nuisance, and the grantee on taking 
possession discontinued the use of the box and con* 
structed another one in another place, the grantee 
was held not liable for injuries resulting from a 
displacement of the cover of the old box.*i On the 
other hand, it has been held that, where a sidewalk 
is so constructed or maintained as to constitute a 
nuisance or a danger to persons lawfully using the 
walk, a subsequent purchaser of the property allow¬ 
ing such condition to continue without any effort 
to remove the danger is liable for injuries resulting 
therefrom.33 The right to use the parking in front 
of a dwelling house and a fence surrounding the 
parking passes to a purchaser of the house as an 
appurtenance to the land, and he may be liable to 
a pedestrian injured by a gate in the fence, which 
was negligently allowed to swing outward over the 
sidewalk.** 

Discharging wester on sidewalk. It has been held 
that, where, by reason of defects in the roof of a 
building on abutting property, rain water is dis¬ 
charged on the sidewalk, the owner’s liability as 
creator of the nuisance is not terminated by a sale 
of the property so as to relieve him from liability 
for injury to a pedestrian from a fall on the ice 
formed by the freezing of the water.** On the oth¬ 
er hand, the fact that the structure causing water 
to flow on the sidewalk was maintained when de¬ 
fendant purchased the premises will not relieve him 
from liability for resulting injuries to a traveler.** 


22. Ey.—Covington v. Exterkamp, 
165 S.W. 967. 158 Ky. 699. 

Mo.—Acker v. EAnsas City, App., 104 
S.W.2d 1056. 

23. N.Yj—K alas v. Consolidated 
Tel., etc., Co.. 207 N.T.S. 145. 211 
App.Dlv. 280, affirmed 148 N.B. 786, 
240 N.Y. 683. 

24. D.C.—Dillon v. Washington Gas- 
Light Co.. 8 D.C 626. 

25. Tex.—^Houston Belt etc.. R. Co. 
v. Scheppelman. ConL^p., 286 S. 
W. 204. 

48 C.J. p 1120 note 16. 

26. Minn.—Wabasha v. Southworth. 
65 N.W. 818, 54 Minn. 79. 

48 C.J. p 1120 note 17. 


[ 27. Minn.—^Nichols v. Minneapolis, 
! 23 N.W. 868. 38 Minn. 430, 53 Am. 

R. 66. 

43 C.J. p 1120 note 18. 

28L Mo.—Cedarland v. Thompson. 
209 S.W. 664, 200 Mo.App. 618. 

2^ N.J.—Cavanagh v. Hoboken 
Land, etc., Co.. 107 A. 414, 98 N.J. 
Law 168, I'SS, € A.L.R. 938. 

43 CJ. p 1121 note 20. 

30. N.T.—^Klrby v. Newman, 147 N. 
EL 69. 239 N.Y. 470. 

31. Me.—Staples v. Dickson, 84 A. 
168, 88 Me. 362. 

248 


32. Ohio.—^Herron v. City of 
Youngstown, 24 N.E.2d 708, 186 
Ohio St 190. 

43 C.J. P 1121 note 24. 

33. D.C.—Allen v. Llnqulst, 43 App- 
D.C. 638. 

34. N.H.—^Blxby v. Thurber, 118 A. 
99, 80 N.H. 411, 29 A.L.R. 176. 

Liability generally see supra S 862. 

35. Mass.—^Hynes v. Brewer, 80 If.JBL 
508, 194 Mass. 485, 9 L.RA..,N.S.. 
598—Leahan v. Cochran. 60 N.X3. 
382. 178 Mass. 666. 86 Am.S.R. 606» 
53 L.R.A. 891. 

48 CJ. p 1121 note 28. 
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Where a purchaser of premises on which is main¬ 
tained a pipe discharging water from the roof for 
the accommodation of his and adjoining premises 
changes the flow and does not use the pipe for his 
own premises, but such pipe continues to discharge 
the water from the adjoining premises, he is not 
liable to a traveler on the sidewalk who falls on ice 
formed by such discharge and is injured.*® 

I 370 . -Concurrent Liability of Munici¬ 

pality 

A municipal corporation may be Jointly or jointly 
and aeverally liable with an abutting owner or other per¬ 
son for an Injury caused by a defect or obstruction; and» 
where an abutting owner or other person would other¬ 
wise be charged with liability. It la no defense that the 
municipality la also liable. 

A municipal corporation may be jointly*^ or 
jointly and severally*® liable with an abutting own¬ 
er or other person for an injury caused by a defect 
or obstruction. Where an abutting owner or other 
person would otherwise be charged with liability it 
is no defense that the municipality is also liable;** 
and, conversely, as discussed supra § 796, the mu- 

ZBm N.T.—Wenzlick v. McCotter, S7 
N.Y. 122. 41 Am.R. 868. 

37. Oa.—City of Dalton v. Joyce. 29 
S.E.2d 112. 70 Ga.App. 667. 

Ill—Lmneen v. City of Chicago. 84 
N.E.2d 100. 310 111.APP. 274—Kel- 
lems V. Schiele. 17 N.E.2d 604, 297 
IlLApp. 388. 

Kan.—Slaton v. Union Electric Ry. 

Co.. 146 P.2d 466. 168 Kan. 182. 

Tez.—^Liottman v. Cullla. CodlApp., 

288 S.W. 123. 

48 C.J. p 1121 note 31. 

Concurrent liability, of persons par¬ 
ticipating In maintenance of nui¬ 
sance in street generally see supra 
S 857. 

ITsaal pzlBolplea of Joint UablUty 
held applicable 

Conn.—^Velts v. City of Hertford. 68 
A.2d 389. 134 Coun. 4f8—^Fabrlzi v. 

Golub. 66 A.2d 325. 184 Conn. 89. 

BITeot of contract 

Street paving contract does not It¬ 
self make city Jointly liable with 
contractor for latter's negligence In 
obstructing street.—^Plater v. W. C. 

Mullins Const Co.. 17 S.W.2d 658. 

228 Mo.App. 660. 

Ihjdependent contxactor 

Where municipality hires inde¬ 
pendent contractor to do work which 
necessarily constitutes obstruction 
or defect In the street so as to render 
street unsafe or dangerous for pub¬ 
lic travel unless properly guarded or 
protected, and injury results direct¬ 
ly from acts which contractor was 
engaged to perform, munlclpaUty is 
liable with contractor for such in¬ 
jury.—Trotter v. Town of Glenmora, 

LaAjpp.. 2 So.2d 610. I 


nicipality cannot defend on the ground that some 
third person is also liable. According to some au¬ 
thority, however, the liability of the property owner 
and the municipality, as between themselves is pri¬ 
mary and secondary, and they are not joint tort¬ 
feasors.^® 

§ 871. -Notice of Defect or Danger 

A person charged with negligence In falling to remedy 
a defective condition which was not due to his affirmative 
act Is not liable In the absence of actual or constructive 
notice of the defect or obstruction unless he is negligent in 
not anticipating the danger and guarding against It; but 
where he has created a nuisance or brought about a 
dangerous condition he Is bound to take cognizance of 
the natural consequence of his own wrongful act, and the 
rule requiring notice Is not applicable. Notice may be 
implied from existing physical conditions. 

Where a defect or obstruction was not due to the 
affirmative act of the person sought to be charged, 
and his responsibility is for negligence only, in fail¬ 
ing to remedy the defective condition, he is not lia¬ 
ble for resulting injuries in the absence of actual 
or constructive notice of such defect or obstruc¬ 
tion^^ unless he was negligent in not anticipating 

poratlon. App.. 127 S.W.2d 24. cer¬ 
tiorari quashed State ez rel. Shell 
Petroleum Corporation v. Hostet- 
ter. 156 S.W.2d 673. 348 Mo. 841. 
Ohio.—^Lazarldea v. Turowake. 162 
K.E. 610, 28 Ohio App. 208. 

Or.—Noonan v. City of Portland, 88 
P.2d 808. 161 Or. 218. 

Wis.—^Brown v. Milwaukee Terminal 
Ry. Co., 227 N.W. 385. 199 Wis. 
676. 

43 C.J. p 1122 note 88. 

4a Iowa.—City of Dee Moines v. 
Barnes, 80 N.W.2d 170, 238 Iowa 
1192. 

Primary liability 

Under statute providing that when¬ 
ever damage is caused by highway 
defect from cause for which city 
would be liable and the damage is 
caused by wrong of any "person** 
or private corporation the person or 
private corporation Is primarily lia¬ 
ble, the word "person" was applicable 
to a county.—^Holl v. City of Mer- 
rlU, 28 N.W.2d 863. 861 Wis. 208. 

41. Ark.—^Magnolia Petroleum Ca v. 
Melville, 160 S.W.2d 220. 202 Ark. 
382. 

Ky.—Jefferson Dry Goods Co. v. Dale. 

78 S.W.2d 805, 267 Ky. 601. 

N.T.—^Langfelder v. City of New 
York, 65 N.T.S.2d 104, 271 App.Dlv. 
809—Degherl v. Brooklyn Dally Ea^ 
gle, 240 N.Y.S. 304. 136 Mlsc. 600. 
Pa.—^Miller v. City of Erie. 16 A.8d 
87, 840 Pa. 177—Bryan v. Barber 
Asphalt Co.. 187 A. 169, 289 Pa. 128 
—^Rogers v. South Philadelphia Nat. 
Bank, 60 A.2d 697. 160 Pa.Super. 
164. 

Tez.—Sltas v. City of San Angelo. 


Primary liability of dty as bstweai 
city and pnblio 

Recovery for Injury sustained in 
alley might be had against alleged 
property owners and city, but. as be¬ 
tween city and public, city is pri¬ 
marily liable to person using its 
streets and alleys who sustains In¬ 
juries because of defect therein — 
City of Gary v. Wilson, 8 N.E.2d 109, 
108 Ind.App. 876. 

38, Ind.—City of Gary v. Bontrager 
Const. Co.. 47 N.E.2d 182, 118 Ind. 
App. 151. 

Ky.—Louisville Ry. Co. v. Jackey, 35 
S.W.2d 28. 237 Ky. 126. 

Minn.—^Hoffman v. City of St. Paul. 

245 N.W. 873. 187 Minn. 820. 86 
A.L.R. 198. 

Ohio.—Sparks v. Beacon Journal 
Bldg. Co., 186 N.E. 813. 44 Ohio 
App. 355. 

Pa.—^Mulr V. City of Pittsburgh, 
Com.Pl.. 90 Pitt8b.Leg.J. 410. 

48 C.J. p 1121 note 82. 

39. U.S.—^Phillips Petroleum Co. v. 
Childress, C.C.A.Okl.. 78 F.2d 861. 

Ala.—City of Tuscaloosa v. Fair, 167 
So. 276. 282 Ala. 129. 

Conn.—^Hanlon v. City of Waterbury, 
142 A. 681. 108 Conn. 197. 

Ind.—City of Gary v. Bontrager 
Const. Co., 47 N.E.2d 182, 113 Ind. 
App. 161. 

Mass.—^Whittaker v. Town of Brook¬ 
line, 60 N.E.2d 86. 818 Mass. 19— 
McCarthy v. Shaheen. 161 N.E. 878, 
264 Mass. 90. 

Ml^n.—^Hoffhian v. City of St. Paul. 

246 N.W. 378. 187 Minn. 820. 86 
A.Ii.R. 198. 

Mo.—Cuddy v. Shell Petroleum Cor- 
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the danger and guarding against it.^^ So, where 
a person whose duty it is to guard an obstruction 
places proper guards or lights, but they are removed 
without his fault, he is not liable for injury occur¬ 
ring before he could have discovered or remedied 
the situation in the exercise of ordinary care.^® If, 
however, such person is negligent in failing to guard 
against such act, or neglects to replace the guards 
or lights after reasonable opportunity to discover 
their absence, he will be liable.^^ 

On the other hand, a person whose active agency 
has created a nuisance or brought about a danger¬ 
ous condition in the street is bound to take cogni¬ 
zance of the natural consequence of his own wrong¬ 
ful or negligent act, and the rule requiring notice 
of a defect is not applicable^B even though the stat¬ 
ute requires notice to the municipality and in 
any event it is sufficient to charge such a person 


with negligence that he might by the exercise of 
due care have known of the danger.^^ So a public 
Lontractor who tears up a sidewalk and replaces it 
with boards is chargeable with knowledge of a de¬ 
fect in the construction, ^8 but he is not liable for a 
defect arising thereafter unless he had actual or 
constructive notice of its existence.^® An abutting 
owner or person who owns or controls and uses a 
coalhole or other opening in the street or sidewalk 
is chargeable with knowledge of defects of which 
he might have known by the exercise of due care,®® 
and it is not necessary that such defect should have 
been so notorious as to be evident to all passersby.®^ 
Where the abutting owner was notified by the city 
of the defective condition of a patch of cement 
which had been placed over the sidewalk by a pre¬ 
vious tenant for the convenience of the building, he 
is liable for subsequent injuries even though the fa¬ 
cility had been constructed without his knowledge.®® 


Civ.App.. 177 S.w.2d 85. affirmed 
183 S.W.2d 417. 148 Tex. 154— 
Derlchs v. O. K. Auto Parts & Sales 
Co.. Clv.App., 92 S.W.2d 465, error 
dismissed. 

48 C.J. p 1122 note 86. 

Notice to: 

Landlord out of possession see 
Leuidlord and Tenant 8 430. 
Municipality affecting Its liability 
see supra 88 824-884. 

Statutory notice to abutting owner 
and request to repair see supra 8 
861 b (2). 

Xoe on sidewalk 

(1) Liability for failure to protect 
passersby against dangerous condi¬ 
tion of sidewalk from Ice would not 
arise until knowledge of condition 
was brought home to persons re¬ 
sponsible. 

Conn.—Calway v. William Schaal & 
Son, 155 A. 813, 113 Conn. 586. 
Minn.—Johnson v. City of Redwood 
Falls, 282 N.W. 698. 204 Minn. 115. 

(2) Duty of owner or occupant to 
act within reasonable time after no¬ 
tice to remove snow and ice see su¬ 
pra 8 862 b (1). 

Defective planking ooveilng subway 
Contractor, In absence of notice of 
defect, would not be liable for negli¬ 
gence in maintaining defective plank¬ 
ing as temporary roadway over sub¬ 
way under construction.—Glenn v. 
Oakdale Contracting Ca, 178 N.E. 
770, 257 N.Y. 497—48 C.J. p 1122 note 
86 [d]. 

42. Mo.—Hunt v. St. Louis, 211 S.W. 
678. 278 Mo. 218. 

Tex.—Eampmann v. Rothwell, Glv. 

App., 107 aw. 120. 

48 C.J. p 1122 note 87. 

48. Cal.—Stockton Auto. Co. v. Con¬ 
fer, 97 P. 881, 154 Cal. 402. 

48 C.J. p 1122 note 88. 


Removal affecting liability of mu¬ 
nicipality see supra 8 838. 

44. Mo.—^Hunt v. St. Louis, 211 S. 

W. 673. 278 Mo. 213. 

Pa.—Beck v. Hood. 89 A. 842, 185 Pa. 
82. 

43 C.J. p U22 note 89. 

4fi. Ala.—^Birmingham Electric Ca 
V. Kirkland, 118 So. 640, 218 Ala. 
429. 

Conn.—Calway v. William Schaal & 
Son, 155 A. 818, 113 Conn. 586. 

Ky.—Jefferson Dry Goods Co. v. Dale, 
78 S.W.2d 805, 257 Ky. 601. 

N.Y.—Becker v. Lisclo, 229 N.Y.B. 

861, 223 APP.D1V. 698. 

Pa.—Schaut v. Borough of SL Marys, 
14 A.2d 583, 141 Fa.Super. 888. 

43 C.J. p 1123 note 40. 

Grating In sidewalk 
If grating covering window well 
In sidewalk was structurally defec¬ 
tive or a nuisance, then. Irrespec¬ 
tive of the fact that it was of a 
standard type, notice or lack of no¬ 
tice to leasee of the fact that grate 
was not In proper place was Imma¬ 
terial with respect to liability for In¬ 
juries to a pedestrian.—^Blais v. 
American Grocery Ca. 29 A.2d 817, 
129 N.J.Law 274. 

A person constructing a subway 
under a sidewalk creating a danger¬ 
ous condition with knowledge there¬ 
of is chargeable with the duty of an¬ 
ticipating the danger Incident there¬ 
to.—Pepper v. Southern Bell Tele¬ 
phone & Telegraph Co., 137 So. 610. 18 
La.App. 267. 

46. Wls.—Caimcross v. Pewaukee, 
66 N.W. 648, 86 Wis. 181. 

47. Mo.—Oettel v. J. A. Schaefer 
Const. Co., App., 51 S.W.2d 870.% 

N.Y.—Becker v. Llscio, 229 N.Y.S. 861, 
228 App.Dlv. 698. 

43 C.J. p 1123 note 42. 
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48. N.Y.—^Maloney v. Bradley Con- 
tracUng Co., 146 N.Y.S. 242, 84 
Mlsc. 452. 

49. N.Y.—Maloney ▼. Bradley Con¬ 
tracting Co., supra. 

50. Mass.—Stevenson v. Joy, 25 N.E. 
78, 132 Mass. 45. 

48 C.J. p 1123 note 45. 

Acts Of mischievous or ntaUdous 
person 

If the handle of a cellar door Is 
so constructed or left In such a 
condmon that it may be disturbed 
by a mischievous or malicious person, 
the negligence Is Imputable to the 
owner, and he is liable even though 
he does not know that the handle hEis 
been misplaced.—Citizens Sav. Bank 
of Baltimore v. Covington, 199 A. 
849, 174 Md. 633. 

Idsplaoement of cover 
Persons responsible for proper 
maintenance of a coal hole located 
In a public sidewalk were bound to 
apprehend danger of misplacement of 
an iron covering placed over the hole 
when such covering was not securely 
fastened and could be easily removed. 
—^Berl V. Rochester State Corpora¬ 
tion, 14 N.Y.S.2d 516. 

Elevator 

Corporation In charge of the oper¬ 
ation of a building in connection with 
which a sidewalk elevator was used 
was charged with reasonable antici¬ 
pation of such probable consequences 
as in a continuing sequence might 
reasonably and probably result from 
a breach of duty to exercise care In 
the maintenance and operation of el¬ 
evator.—Norwood Bldg. v. Jackson, 
Tex.Civ.App., 176 S.W.2d 262. error 
refused. 

61. Pa.—Dickson v. Hollister, 16 A. 

484, 123 Pa. 421, 10 Am.S.R. 638. 
60. Minn.—Shepstedt v. Hayes, 21 
N.W.2d 199, 221 Minn. 74. 
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Constructive notice may be drawn from existing 
physical conditions.^s Thus notice may be implied 
where a defect has existed for some time,^^ and it 
has been held that notice of a defect in a sidewalk 
should be imputed to the abutting owner within a 
much shorter time than is necessary to charge a 
municipality with nutice.S5 Where a defect in a 
sidewalk is not observable to a pedestrian thereon, 
it is not such as to charge an adjoining owner with 
constructive notice.®® 

Dangerous condition of trees. The owner of 
property in a city, whose title extends to the middle 
of the street, is chargeable with notice that he is the 
owner of a tree planted on the sidewalk in front of 
his property, and of his liability as such for injuries 
to wayfarers occasioned by his allowing it to be¬ 
come dangerous, where the city makes no claim to 
the tree.®7 

§ 872. -Proximate Cause of Injury 

In order to recover against an abutting owner or 
other person causing defects or obstructions, the negli¬ 
gence of defendant must have been the proximate cause 
of the Injury; but defendant will be liable notwithstanding 
the concurrence of Intervening causes for which neither 
he nor the Injured person is responsible If the Injury 
would not have occurred without his original negligence. 

In order to recover against an abutting owner or 


other person causing defects or obstructions, the 
negligence of defendant must have been the proxi¬ 
mate cause of the injury.®® If other causes, for 
which neither defendant nor the injured person is 
responsible, concur with the negligence of defend¬ 
ant in producing the injury, but without defendant’s 
original negligence the injury would not have oc¬ 
curred, defendant will be liable.®® Thus, where 
there is an intervening cause which might have 
been- foreseen as the natural and probable result of 
the original negligence, and the injury would not 
have been produced by the intervening cause with¬ 
out such negligence, the original negligence is re¬ 
garded as the proximate cause,®® although the pre¬ 
cise manner in which the accident occurred could 
not have been foreseen.®^ If, however, the inter¬ 
vening act of a third person constitutes an inde¬ 
pendent and efficient cause, and the result cannot be 
said to be the natural and probable consequence of 
the primary cause, or one which ought to have been 
anticipated, the intervening act will be regarded as 
the proximate cause.®® 

Frightening horses. The rule in some jurisdic¬ 
tions that, where a horse becomes frightened by 
something for which the municipality is not re¬ 
sponsible and runs away, and injury results from 
a defect or obstruction in the street, the fright of 


B3. K.J.—^Toung v. Kational Bank of 
New Jereay, 191 A. 848, 118 N.J. 
Law 171. 

5A N.Y.—^Hopper v. Comfort Coal & 
Lumber Co.. 80 N.Y.S.2d 3'61, af¬ 
firmed SO N.Y.S.2d 867, 274 App. 
Div. 797. 

Pa.—Mazzo v. F. W. Woolworth Co., 
11 A.2d 688, 139 Pa.Super. 242. 

48 C.J. p 1123 note 47. 

65. Pa.—^McLauffhlin v. Kelly. 79 A. 
652. 230 Pa. 351, 60 L.R.A.N.S., 
305—Silberman v. Dubln, 36 A.2d 
854, 165 Pa.Super. 8. 

Time of existence of defect as af¬ 
fecting liability of municipality aee 
supra 5 828. 

66ii Pa.—^Rogers v. South Philadel¬ 
phia Nat Bank. 60 A.2d 697. 160 
Pa.Sup6r. 154. 

57. N.J.—Weller v. McCormick, 19 A. 
1101, 52 N.J.Law 470, 8 L.R.A. 798. 

58. Cal.—Clarke ▼. Foster's Xnc., 125 
P.2d 60. 61 CalApp.2d 411 —Klar- 
QUlst V. Chamberlain & Proctor, 12 
P.2d 664, 124 Cal.App. 898. 

Ind.—City of Gary v. Struble, 18 N. 

E.2d 465. 106 Ind.App. 618. 

Ky.—^Winders' Adm'r v. Henry Bickel 
Co.. 67 S.W.2d 1009, 248 Ky. 4. 

La.—^Bartell v. Serio, App., 180 So. 
460. 

Maes.—Oaw v. Hew Const Co., 16 N. 
B.2d 226, 800 Mass. 260. 


N.Y.—Chepiga t. Engel, 82 N.Y.S.2d 
940, 177 Mlsc. 1068. 

43 C.J. p 1128 note 58. 

Proximate cause of injury in actions: 
Against municipality In respect of 
defects or obstructions in street 
or way see supra 55 839-848. 
Based on negligence generally see 
the C.J.S. title Negligence 55 103- 
115, also 45 C.J. p 897 note 2 et 
seq. 

Violation of statute or ordinance as 
proximate cause see supra 5 868. 

59. Arlz.—Beltran v. Stroud, 160 P- 
2d 766. 68 Arlz. 249. 

Ill.—Koch V. City of Chicago. 17 N. 

E.2d 411. 297 111.APP. 103. 

Elan.—Seymour v. Kelso, 16 P.2d 968. 
186 Kan. 643. 

Ky.—^Lipscomb v. Cincinnati. N. & 
C. St Ry. Co„ 89 S.W.2d 991, 289 
Ky. 687. 

La.—Green v. Chotin, App., 169 So. 
760. 

Md.—Citizens Sav. Bank of Balti¬ 
more V. Covington, 199 A 840, 174 
Md. 633. 

S.C.—^Landreth v. Atlantic Refining 
Co., 181 S.B. 727, 177 SC. 490. 
Wash.—Collais v. Buck & Bowers Oil 
Co., 27 P.2d 118, 176 Wash. 263. 

43 C.J. p 1128 note 64. 
loy street 

(1) Proximate cause of woman's 
injury who slipped on icy street was 
contractor’s permitting water to es¬ 
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cape from hydrant.—Oettel v. J. A 
Schaefer Const Co., Mo.App.. 61 S. 
W.2d 870. 

(2) Where first defendant negli¬ 
gently allowed steam to escape in 
such a manner that it condensed In 
cold air and formed Ice on second 
defendant’s sidewalk, failure of sec¬ 
ond defendant after notice to remove 
ice and maintain its sidewalk in a 
condition of reasonable safety for 
pedestrians constituted a negligent 
contributing cause of Injuries sus¬ 
tained by pedestrian who fell on such 
ice. but was not such an independ¬ 
ent act of negligence as to relieve 
first defendant of liability.—^Dlehl v. 
Fidelity Philadelphia Trust Co., 49 
A2d 190, 159 Fa.Super. 613. 

60u Wls.—^Flnkelatein v. Majestic 
Realty Corporation, 224 N.W. 748, 
198 WiB. 627. 

43 C.J. p 1124 note 65. 

61. Mass.—^Dalton v. Great Atlantic, 
etc.. Tea Co.. 136 N.E. 318. 241 
Mass. 400. 

68. Cal.—^Klarqulst v. Chamberlain 
& Proctor. 12 P.2d 664, 124 Cal. 
App. 898. 

Ind.—City of Gary v. Struble, 18 N. 

E.2d 465, 106 Ind.App. 618. 

N.Y.—Bauman v. Be-Jel Realty Cor^ 
poration. 12 N.Y.S.Sd 485, 171 Mlsc 
845. affirmed 19 N.Y.S.2d 811, 269 
App.Dlv. 733. 

43 C.J. P 1124 note 67. 
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the horse is the proximate cause of the injury ap¬ 
plies where it is sought to charge a contractor 
whose negligence caused the defect or obstruction, 
and in such case the contractor is not liable.^^ 
Where, however, a contractor is negligent in blast¬ 


ing for a sewer, whereby a team of horses, becom¬ 
ing frightened, breaks loose and runs across the 
street into a plate glass front of a store, the con¬ 
tractor’s negligence is the proximate cause of the 
damage done.^^ 


P. DEFECTS IN SEWERS, DRAINS, OR WATERCOURSES 


§ 873. Nature and Grounds of Liability in 
General 

The tort liability, If any, of a municipal corporation 
arlilng from its failure to provide drains or sewers, or for 
defective construction or Improper maintenance of such 
Improvements Is based on negligence or trespass, and, In 
order to Impose liability, the municipal nonfeasance or 
misfeasance must be In the performance of a corporate 
or ministerial function, as distinguished from a govern¬ 
mental function. 

A municipal corporation is not an insurer against 
injury arising from the construction, maintenancci 
or repair of sewers and drains,*^ or against dam¬ 
age from ordinaiy rains.®® Aside from specific 
statutory liability negligence or misconduct must 
appear in order that it may be liable for such an 
injury ;®7 and, although negligence is not the basis 
of liability where it is imposed because of the cre¬ 
ation or maintenance of a nuisance, as discussed in¬ 
fra § 880, liability of a municipality for an injury 
caused by a defective or insufficient sewer or drain 
ordinarily is based on negligence,®® or on a theory 
of either negligence or direct trespass.®® A mu¬ 
nicipality has been held not liable for an injury re¬ 
sulting from a use of a sewer or drain by the per¬ 
son injured, which is unusual and inconsistent with 


the purposes for which the improvement was 5n- 
tended.7® It has been held that, where the opera¬ 
tion of a municipal sewage disposal plant is lawful 
and necessary, damages arising from its operation 
may be recovered only if the operation is imrea- 
sonable.71 

Governmental or ministerial character of action. 
Whether or not a tort liability arises against a mu¬ 
nicipality for its failure to provide, or for the de¬ 
fective construction or maintenance of, sewers and 
drains generally is dependent on whether or not the 
municipality is acting in the performance of a gov¬ 
ernmental, or of a corporate or ministerial, func¬ 
tion. The determination of the necessity for sew¬ 
ers and drains and whether or not they shall be 
constructed is a governmental, legislative, or quasi¬ 
judicial function.*^® Also, the duties of municipal 
authorities in adopting a general plan of drainage^ 
determining when and where, and of what size, and 
at what level, drains or sewers shall be built, or in 
fixing on improvements of watercourses, are gen¬ 
erally held to be of a governmental or quasi-judi¬ 
cial nature, involving the exercise of deliberate 
judgment and wide discretion,^® although there is 


es. Pa.—^Thubron v. Dravo Contract¬ 
ing Co., 86 A. 292. 238 Pa. 443. 44 
L..ILA.,N.S., 699, AnnX::as 1914C 253. 
Rule applied in actions against mu¬ 
nicipality see supra § 843. 

64. Elan.—^Laming v. Tonganoxle, 
232 P. 223, 117 Kan. 397. 

65. 6a.—City of Tallapoosa ▼. Goe¬ 
bel, 10 SE.2d 201, 63 Ga.App. 1. 

Iowa.—Oorpui Juris cited In Platter 
V. City of Des Moines, 21 N.W.2d 
787. 790, 237 Iowa 348. 

Okl.—City of Ada v. Canoy, 177 P. 

2d 89. 198 Okl. 206. 

43 G.J. p 1127 note 88. 

Liability of municipal corporation 
for: 

Injury to property from construc¬ 
tion of sewers and drains where 
negligence or other tort is not 
Involved see InfTa B 1285. 

Torts of: 

Independent contractors general¬ 
ly see supra S 766. 

Independent public officers gen¬ 
erally see supra S 759. 

66. Ky.—City of Palntsvllle v. Pres¬ 
ton, 59 S.W.2d 643, 248 Ky. 691. 

67. Ga.—Southland Coffee Co. v. 


City of Macon, 8 S.E.2d 789. 60 
GaJlpp. 253. 

Idaho.—^Dunn v. Boise City. 283 P. 
606. 48 Idaho 550. 

Iowa.—OorpuB Juris cited la Platter 
V. City of Des Moines. 21 N.W.2d 
787, 790, 237 Iowa 348. 

48 C.J. p 1127 note 83. 

68. Mass.—^Angllm v. City of Brock¬ 
ton. 179 N.E. 289. 278 Mass. 90. 

N.T.—Smith v. Village of Victor, 236 
N.T.S. 566, 184 Misc. 888. 

69. Cal.—Womar v. City of Long 
Beach. 114 P.2d 704. 46 Cal.App.2d 
643. 

76. Cal.—^Beeson v. City of Los An¬ 
geles. 800 P. 993, 115 Cal.App. 1*22. 

Storm drain used as playground 

Cal.—^Beeson v. City of IjOs Angeles, 
supra. 

71. Tex.—City of Temple v. Mitchell, i 
Civ.App.. 180 S.W.2d 969. 

73. Ala.—^Montgomery v. Stephens, 
69 So. 970, 14 A]a.App. 274. 

Cal.—^Kauftnan v. Tomich, 280 P. 180, 
208 Cal. 19—-Womar v. City of 
Long Beach, 114 P.2d 704, 45 Cal. 
App.2d 648. 


Pa.—^Dlkllch ▼. City of Johnstown. 
I 180 A. 41. 118 Pa.Super. 283. 

Tenn.—^Mayor, etc., of Knoxville v. 
Klaslng, 76 S.W. 814, 111 Tenn. 
134—^Mayor, etc., of City of Chat¬ 
tanooga V. Reid, 63 S.W. 937, 103 
Tenn. 616—Dixon v. City of Nash- 
vlUe. App., 203 S.W.2d 178. 
Stonn-water sewers 
Where a municipality has the duty 
to provide storm-water sewers as 
Incidental to Its duty to maintain 
Its streets, such duty Is governmen¬ 
tal in nature.—Spitzer v. City of Wa- 
terbury, 154 A. 157, 118 Conn. 84. 

73. Ala.—Corpus Juris cited In City 
of Birmingham v. Greer. 126 So. 
859, 860, 220 Ala. 678. 

Colo.—City and County of Denver v. 

Mason. 296 P. 788. 88 Colo. 294. 
Ga —^Rogers v. City of Atlanta, 6 
S.E.2d 144, 61 Ga.App. 444—^6086 
V. City of Atlanta. 165 S.E. 165. 45 
Ga.App. 376. 

N.T.—^McCutchen v. Village of Peek- 
skill, 8 N.T.S.2d 277. 167 Mlsc. 460 
—Stack V. City of New York, 284 
N.Y.a 486. 134 Mlsc. 106. 

Tenn.—Mayor, etc., of ICnoxvlUs ▼. 
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some authority which holds that a municipal cor¬ 
poration acts in its corporate or ministerial capac¬ 
ity in planning the location and construction of a 
sewer.^* 

The courts are not in complete agreement as to 
the nature of the function exercised in the construc¬ 
tion of sewers and drains. In some jurisdictions it 
has been held that in pro\^iding a sewerage system 
a municipal corporation renders a public service in 
the interest of sanitation and health,'^^ and that the 
construction of a sewer or a sewerage system by a 
municipality is a governmental function, as distin¬ 
guished from a ministerial or proprietary func- 
tion.7® Other authority has held that a munici¬ 
pality does not act in the performance of a govern¬ 
mental function in the construction of a storm sew¬ 
er, as distinguished from a sanitary sewer,^7 or in 
the construction of an open ditch in a street,^® al¬ 
though it has also been stated that the construction 


of a sewer or sewer system does not constitute a 
governmental function.^® Generally, however, the 
actual construction of sewers and drains is held to 
be the exercise of a merely ministerial or corpo¬ 
rate function,®® even though the improvement re¬ 
lates to the governmental function of preserving 
the public health.®^ 

There also is a lack of harmony as to the char¬ 
acter of function exercised by a municipal corpora¬ 
tion in the maintenance of sewers and drains or of 
a sewerage-drainage system. In some jurisdictions 
it has been held that the proper maintenance of such 
improvements is connected with, and has reference 
to, the preservation of the public health,®® and that 
it is a governmental function,®® as distinguished 
from a ministerial or proprietary function.®^ Other 
authority has held that a municipal corporation, in 
maintaining and operating a sanitary sewer system, 
including a cesspool, is engaged in a governmental 


Klaalns, 76 S.W. 814, 111 Tenn. 
134—Dixon v. City of Nashville, 
App.. 203 S.W.2d 178. 

Va.—City of Norfolk v. Hall, 9 S.B. 

2d 356, 175 Va. 545. 

43 C. J. p 1125 note 73. 

74. Cal.—^Kaufman y. Tomlch, 280 
P. 130, 208 Cal. 19. 

7B. N.D.—Hamilton v. City of Bis¬ 
marck, 300 N.W. 631, 71 N.D. 821. 

7Bb Kan.—Smith v. ICansas City, 146 
P.2d 660, 158 Kan. 218—Foster v. 
Capital Gas & Klectrlc Co., 266 
P. 81. 126 Kan. 574, reheard 268 
P. 788, 126 Kan. 440. 

Mont.—Safranaky v. City of Helena, 
89 P.2d 644, 98 Mont. 456. 

N.J.—^Benffivenga v. City of Plain- 
field. 26 A.2d 288, 128 N.J.Law 418. 
N.D.—^Hamilton v. City of Bismarck, 
300 N.W. 631, 71 N.D. 321. 

Ohio.—State ex rel. Gordon v. Tay¬ 
lor, 79 N.B.2d 127, 149 Ohio St. 
427—^Hutchinson v. City of Lake- 
wood. 180 N.B. 648, 125 Ohio St. 
100—City of Salem v. Hording, 169 
N.E. 467, 121 Ohio St. 412—Stone 
V. City of Ashland. App., 82 N.E.2d 
560. 

Oonstmction of artiflclai channel 
Where a municipality, under stat¬ 
utory authority, constructs an artifi¬ 
cial channel to minimize the effect 
of floods on life and property and to 
promote the public health by the 
elimination of stagnant pools in times 
of drought, the undertaking is gov¬ 
ernmental in character, and the mu¬ 
nicipality is not liable for negligence 
in the construction or maintenance 
of the Improvement.—Gorman v. 
Rosedale, 284 P. 68, 118 Kan. 20— 
43 aj. p 1129 note 94. 

77. Tex.—City of Amarillo v. Ware, 
40 S.W.2d 67. 120 Tex. 456, answer 


to certified Questions conformed to, 
Clv.App., 42 S.W.2d 189—City of 
Waco V. Thompson, Civ.App., 127 
S.W.2d 223, error dismissed, Judg¬ 
ment correct. 

78. Ga.—City of Rome v. Lecroy, 1 
S.E.2d 769, 59 Ga.App. 644. 

79. Tex.—Jones v. City of Texar¬ 
kana, Civ.App., 100 S.W.2d 198. 

After agreeoneiLt on plans 

Construction of sewer system after 
plans had been agreed on is nothing 
more or less than ministerial func¬ 
tion.—City of McAllen v. Humphreys, 
Tex.Clv.App., 40 S.W.2d 241. 

80. Ala.—Sisco V. City of Huntsville, 
124 So. 95, 220 Ala. 59—City of 
Birmingham v. Norwood, 126 So. 
616, 23 AIa.App. 443, certiorari de¬ 
nied 126 So. 619, 220 Ala. 497. 

Colo.—City and County of Denver v. 

Mason, 296 P. 788, 88 Colo. 294. 
Conn.—Spitzer v. City of Waterbury, 
154 A. 157, 113 Conn. 84. 

Ind.—City of Logansport v. Cotner, 
185 N.E. 634, 205 Ind. 13. 

Mass.—Green v. Town of West 
Springfield, 81 N.E.2d 819. 

Mo.—Cook V. Kansas City, 214 S.W. 
2d 430—Bean v. City of Moberly, 
169 S.W.2d 893, 360 Mo. 976. 
N.T.—Williams v. State, 74 N.T.S.2d 
647, 190 Mlsc. 1019—Gibson v. 

State, 64 N.YU3.2d 632. 187 Misc. 
931. 

Municipal Immunity for damages 
arising from exercise of, or failure 
to exercise, ministerial functions 
generally see supra 5 749. 

Xn Wisoonsla 

(1) It has been stated that drains, 
ditches, and sewers are constructed 
by municipalities acting solely in 
the performance of governmental 
functions.—^Erickson v. Village of 
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West Salem, 236 N.W. 679, 205 Wls. 
107. 

(2) A subsequent case has express¬ 
ly limited the statement of the pre¬ 
ceding case to the situation there in¬ 
volved, that is, to a drain constituting 
a park Improvement in a park, and 
has held that it is not applicable 
to sanitary and storm sewers gener¬ 
ally.—Trustees of University Co-op. 
Co. V. City of Madison, 288 N.W. 742, 
233 Wis. 100. 

81. Ala.—Sisco V. City of Huntsville, 
124 So. 96, 220 Ala. 69. 

88 . Ga.—City Council of Augusta v. 
Cleveland. 98 S.E. 846, 148 Ga. 734 
—^Foster v. Mayor and Aldermen 
of City of Savannah. 48 S.E.2d 686, 
77 Ga.App. 346—^Neese v. City of 
Atlanta, 165 S.E. 165, 45 Ga.App. 
376. 

83. Ga.—City Council of Augusta v. 
Cleveland, 98 S.E. 346, 148 Ga. 734 
—^Rogers v. City of Atlanta, 6 S. 
E.2d 144, 61 OfluApp. 444—^Neese v. 
City of Atlanta. 165 S.E. 165, 45 
Ga.App. 376—City of Atlanta v. 
Key, 165 G.E. 499, 42 Ga.App. 214. 

Kan.—Smith v. Kansas City, 146 P- 
2d 660, 158 Kan. 218—^Foster v. 
Capital Gas & Electric Co.. 265 P. 
81. 125 Kan. 674, reheard 268 P. 788, 
126 Kan. 440. 

Mont.—Safransky v. City of Helensr 
89 P.2d 644, 98 Mont. 456. 

Where system not operated for profit 
and no substantial charges made 
Ga.—Foster v. Mayor and Aldermen 
of City of Savannah, 48 S.B.2d 686, 
77 Ga.App. 846. 

84. Kan.—Smith v. Kansas City, 146 
P.2d 660, 158 Kan. 213—^Foster v. 
Capital Gas & Electric Co., 266 P- 
81, 125 Kan. 574, reheard 268 P. 
738, 126 Kan. 440. 
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function but that in cleaning, removing obstruc¬ 
tions, and repairing storm sewers, gutters, drains, 
and culverts a municipal corporation is engaged in 
a municipal or corporate function and not a gov¬ 
ernmental function.®® Also, the operation of a 
sewage disposal plant by a municipality has been 
held to be the exercise of a governmental func- 
tion,®7 although the duty to keep such a plant in 
repair and in safe condition has been held to be a 
corporate function.®® Generally, however, the op¬ 
eration and upkeep or maintenance and repair of 
sewers are held to be a ministerial, corporate, or 
proprietary function of a municipality and not a 
governmental function,®® even though they are re¬ 
lated to the government function of preserving the 
public health.®® 


§ 874. Duty to Construct Sevrers and Drains 

Ordinarily a municipal corporation has no duty, In the 
absence of statutory requirement, to construct or other¬ 
wise provide sewers and drains, and It Is not liable for 
Injuries caused by a failure to construct such Improve¬ 
ments. 

In the absence of statutory requirement, a mu¬ 
nicipal corporation ordinarily has no legal duty, on 
which a tort liability can be based, to construct or 
otherwise provide sewers and drains.®^ The mu¬ 
nicipality is the sole judge of the necessity for their 
establishment,®® and any obligation it has to con¬ 
struct them is voluntarily assumed.®® No munici¬ 
pal liability follows a failure to exercise an option¬ 
al power to construct such improvements,®® or a 
failure to reconstruct existing drains where outlying 


85. Tex.—Gotcher v. City of Farm- 
eravllle. 151 S.W.2d 665. 137 Tex. 
12—Ballard v. City of Port Worth, 
C1V.APP., 62 S.W.2d 694, error re¬ 
fused. 

88 . Tex.—City of Panhandle v. Byrd, 
Clv.App.. 77 S.W.2d 904. reversed 
on other grounds 106 S.W.‘2d 660, 
130 Tex. 96. 

87. Wls.—^BEaaallnger v. Village of 
Hartlsjid, 290 N.W. 647, 284 Wis. 
201 . 

88 . N.M.—^Barker v. City of Santa 
Fe. 136 P.2d 480. 47 N.M. 86. 

Va.—City of Norfolk v. Hall, 9 S.B. 
2d 856, 175 Va. 545. 

88. Alfiu—Sisco V. City of Huntsville, 
134 So. 95. 820 Ala. 69—City of Bir¬ 
mingham V. Norwood, 126 So. 616. 
28 Ala.App. 443, certiorari denied 
126 So. 619. 320 Ala. 497. 

Ind.—City of Logansport v. Cotner, 
185 N.E. 634, 205 Ind. 13. 

N.T.—Williams v. State, 74 N.T.S. 
2d 647, 190 Mlsc. 1019—Gibson v. 
State, 64 N.Y.S.2d 632, 187 Mlsc. 
981. 

Ohio.—State ex rel. Gordon v. Taylor, 
79 N.E.2d 127, 149 Ohio St. 427— 
Stone V. City of Ashland, App., 82 
N.E.2d 560. 

Okl.—City of Mangum v. Garrett, 192 
P.2d 998. 

Oleanlng aewen has been held not 
maintenance or repair of them and 
not a corporate duty.—Spaur v. City 
of Pawhuska, 43 P.2d 408, 172 Okl. 
286. 

Xn. CoimeotloiLt 

(1) It has been held that the work 
of keeping sewers and dialns in re¬ 
pair is ministerial.—Spltzer v. City 
of Waterbury, 164 A. 167, 118 Conn. 
84. 

C2) In an earlier case involving lia¬ 
bility to a traveler on a sidewalk for 
injuries caused by tripping on a cov¬ 
er of a catch-basin, it was stated 
that **the placing and maintenance of 
a catch-basin and cover is a govern¬ 
mental function."—^Rogers y. City of 


Meriden, 146 A. 735, 736, 109 Conn. 
324, 71 A.L..R. 749. 

Sa Wlsooaaln. 

(1) It has been stated that munici¬ 
palities In maintaining drains, ditch¬ 
es, and sewers act solely in the per¬ 
formance of governmental functions. 
—^Erickson v. Village of West Salem, 
286 N.W. 679, 205 Wls. 107. 

(2) This statement, however, has 
been restricted to the situation in¬ 
volved, that is, to a drain in a park 
which constitutes a park improve¬ 
ment, and it has been held not to 
apply to sanitary or storm sewers.— 
Trustees of University Co-op. Co. v. 
City of Madison. 288 N.W. 742, 288 
Wis. 100. 

90L Ala.—Sisco v. City of Huntsville, 
124 So. 95, 220 Ala. 59. 

91. Cal.—^Womar v. City of Long 
Beach, 114 P.3d 704, 45 Cal.App.2d 
643. 

Colo.—City and County of Denver v. 

Mason, 296 P. 788, 88 Colo. 294. 
Neb.—Wilson v. City of Omaha, 291 
N.W. 732, 138 Neb. 13. 

N.Y.—Crage v. City of Buflklo, 266 
N.Y.S. 640, 148 Mlsc. 298, affirmed 
282 N.Y.S. 887, 245 App.Div. 906. 
affirmed 6 N.E.2d 607, 273 N.Y. 617. 
Pa.—Strauch v. City of Scranton, 42 
A.2d 96, 167 Pa.Super. 174, adopted 
44 A.2d 258, 363 Pa. 10. 

R.I.—^Prete v. Cray, 141 A. 609, 49 
R.I. 209, 69 A.L.R. 1241. 

43 C.J. p 1124 note 62. 

Authority to construct sewerage sys¬ 
tem as not Imposing duty to con¬ 
struct sewers m all parts of city at 
same time see infra § 1049. 
Construction and maintenance of mu¬ 
nicipal drains and sewers as gov¬ 
ernmental, or as corporate or mu¬ 
nicipal, function see supra S 878. 
Abandonment of permit 
A municipality cannot abandon a 
sewage disposal permit where non- 
compliance with the permit results In 
pollution of the waters of the com¬ 
monwealth. and is injurious to the 
health of Its citizens.—Common- 
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wealth V. Borough of Dravosburg, 
Pa.Com.Pl., 88 Mun.L.R. 169, 95 

Pltt8b.Leg.J. 91. 

Dlsoretlonary power 
City's power to construct storm 
sewers is discretionary and not man¬ 
datory. 

Pa—S trauch v. City of Scranton, 44 
A.2d 258. 363 Pa 10. 

S.D.—^Nelson v. City of Sioux Fall a 
67 S.D. 320, 292 N.W. 868. 
Municipality has no dnty to eon- 
stmot 

(1) Sewerk or drains or a drain¬ 
age system to take care of surface 
waters or protect property therefrom. 
Neb.—Cattln v. City of OmahA 31 N. 

W.2d 800. 149 Neb. 434—Adams v. 
City of OmahA 230 N.W. 680, 119 
Neb. 768. 

N.Y.—Cashin v. City of New Ro¬ 
chelle. 176 N.E. 138. 256 N.Y. 190 
—^Kleln V. Town of Plttstown, 272 
N.Y.S. 324. 241 App.DIv. 202. 

Okl.—Oklahoma City v. Evans, 50 P- 
2d 234, 178 Okl. 586. 

Pa—S trauch v. City of Scranton. 42 
A.2d 96. 157 Pa.Super. 174, adopted 
44 A.2d 258. 858 Pa 10. 

S.D.—Deschner v. City of Ipswich, 
240 N.W. 487. 59 S.D. 466. 

(2) A sewer system.—Jones v. City 
of TexarkanA Tex.Civ.App., 100 6. 
W.2d 198. 

imder statute 

The maintenance of a necessary 
sewer system is a municipal corpo¬ 
rate authority or municipal corpo¬ 
rate duty under controlling statutes. 
—City of Tampa v. Easton, 198 So. 
753, 146 FIa 188. 

9a> Pa—D ikllch v. City of Johns¬ 
town, 180 A. 41, 118 PASuper. 288. 

93. Ill.—^Roumbos v. City of Chica¬ 
go, 163 N.E. 861, 332 111. 70, 60 A-Lw 
R. 87. 

Ey.—Seay v. City of Louisville, 82 S. 
W.2d 212, 259 Ky. 64—City of Pres- 
tonsburg v. Mellon, 295 S.W. 1064, 
220 Ey. 808. 

9A CaL—Womar v. City of ILiong 
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property is taken into the miinicipality.®^ Where 
drainage which has been supplied becomes useless 
through changes in the grade of the street, the mu¬ 
nicipality is not liable for failure to provide new 
means for the same purpose.®® 

When made necessary by act of municipality. It 
has been held that the rule exempting a municipal¬ 
ity from liability for an omission to supply drains 
or sewers does not apply where the necessity for the 
drainage arises from the act of the corporation it¬ 
self,®^ but it seems that this principle will not ap¬ 
ply where the necessity so created by the corpora¬ 
tion is merely an incidental result of municipal im¬ 
provements, such as the grading of streets and the 
like.®® Likewise, the law does not impose on a mu¬ 
nicipal corporation the duty of providing drainage 
for private property within its limits to prevent an 
inundation caused by the owner of another lot ob¬ 
structing a watercourse by filling his own lot to 
conform with the established grade of a street.®® 

Temporary drains. Where, by improvements on 
a highway, the land of an adjoining proprietor is 
in danger of being flooded, it is the duty of the mu¬ 
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nicipality to construct temporary drains, if prac¬ 
ticable, to protect him;l but the municipality is not 
bound to provide permanent protection in such 
case.® 

Guard rails. There is no absolute duty on a mu¬ 
nicipality to provide guard rails or barriers at or 
near an open ditch, sewer, or drain, unless the place 
will be dangerous without such protection.® 

§ 875. Liability for Defects in Plan 

A municipal corporation la not liable for defects In 
plana for sewers and drains which are due to errors In 
Judgment and are not such as show negligence by the 
municipal corporation or must necessarily causa Injury to 
private property. 

As a general rule a municipal corporation is not 
liable for an error of judgment on the part of the 
authorities in locating or planning sewers and 
drains or a drainage or sewerage system,^ or in re¬ 
locating it,® or making alterations therein,® or be¬ 
cause some other plan than the one adopted might 
have been better,^ at least where the city employs 
competent engineers to plan the improvement® 


Beach. 114 P.2d 704, 46 Cal.App.2d 
643. 

N.T.—Stack V. City of New York. 484 
N.T.S. 486. 134 Misc. 105. 

Ohio.—^Hutchinson v. City of LAke- 
wood. 180 N.E. 643. 126 Ohio St. 
100—Boone v. City of Akron, 43 
N.B.2d 315, 69 Ohio App. 96—Stone 
▼. City of Ashland, App., 32 N.E. 
2d 560—Price v. City of Akron, 165 
N.E. 490, 28 Ohio App. 613. 

Okl.—Oklahoma City v. Evans, 60 P. 

2d 234, 173 Okl. 686. 

Pa.—Strauch v. City of Scranton. 44 
A.2d 258. 363 Pa. 10. 

S.D.—^Nelson v. City of Sioux Falls. 

292 N.W. 868, 67 S.D. 320. 

Tenn.—Dixon v. City of Nashville. 

App., 203 S.W.2d 178. 

48 C.J. P 1124 note 62. 

Condemnation of land for drains or 
sewers see Eminent Domain, S5 
65. 119. 

Duty to provide for surface water see 
Infra S 883. 

Hlerhway drainage see Highways SS 
185-190. 

Power to construct sewers and drains 
see Infra S 1049. 

Use and regulation of sewers, drains, 
and watercourses by municipal cor¬ 
poration see infra SS 1802-1807. 
Bscommanded Improvement 

The text rule has been followed, 
even though the Improvement had 
been recommended by municipal offi¬ 
cers.—^Eurrle v. Baltimore, 77 A. 873, 
118 Md. 68. 

95. Ky.—Seay v. City of Louisville. 

82 S.W.2d 212, 269 Ky. 64. 

48 C.J. p 1126 note 64. 


96. Minn.—^Henderson v. Minneapo¬ 
lis, 20 N.W. 322. 32 Minn. 319. 

97. Neb.—Cattln v. City of Omaha, 
81 N.W.2d 300. 149 Neb. 434. 

43 O.J. p 1125 note 67. 

96. N.Y.—Crage v. City of Buffalo, 
266 N.Y.S. 640. 148 Mlsc. 298. af¬ 
firmed 282 N.T.S. 837. 245 App.Div 
906, affirmed 6 N.E.2d 607, 278 N.Y. 
617. 

Okl—Oklahoma City v. Evans, 60 P. 

2d 234. 173 Okl. 686. 

43 C.J. p 1125 note 68. 

Surface water see infra S 888. 
Filling abandoned canal bed 
City filling in abandoned canal bed 
was held under no duty to provide 
drainage for premises abutting on 
canal and draining sewage therein.— 
Crage v. City of Buffalo, 266 N.Y.S. 
640, 148 Mlsc. 298. affirmed 282 N.Y.S. 
837, 245 App.Dlv. 906. affirmed 6 N.E. 
2d 607, 278 N.Y. 617. 

99. Neb.—Beatrice v. Elnlght. 68 N. 
W. 838, 46 Neb. 546. 

1. Iowa.—^Ross v. Clinton, 46 Iowa 
606, 26 Am.R. 169. 

43 C.J. p 1126 note 70. 

2. Iowa.—^Morris v. Council Bluffs. 
26 N.W. 274, 67 Iowa 343. 66 Am. 
R. 848. 

3. Ala.—City of Birmingham v. Cox. 
169 So. 818. 280 AUu 99. 

4. Cal.—Womar v. City of Long 
Beach, 114 P.2d 704, 45 Cal.App.2d 
643. 

Colo.—City and County of Denver v. 

Mason. 295 P. 788, 88 Colo. 294. 
Conn.—Corpus JUrls died In Spltser 
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V. City of Waterbury, 154 A. 167i 
160, 113 Conn. 84. 

Ga.—Rogers v. City of Atlanta, 6 S. 
E.2d 144. 61 Ga.App. 444—Neese v. 
City of Atlanta, 166 S.E. 166, 45 
Ga.App. 876. 

La.—Urban Land Co. v. City of 
Shreveport. 162 So. 747, 182 La. 
978. 

Mass.—Green v. Town of West 
Springfield, 81 NE.2d 819—^Angllm 
V. City of Brockton, 179 N.E. 289. 
278 Mass. 90. 

N.T.—Stack V. City of New York, 234 
N.Y.S. 486. 134 Mlsc. 105. 

Pa—^Diklich v. City of Johnstown, 
180 A. 41. 118 PaSuper. 283. 
yVls.—^Trustees of University Co-op. 
Co. V. City of Madison, 288 N.W. 
742. 233 Wls. 100. 

43 C.J. p 1125 note 74. 

Inadequacy of sewer or drain see 
Infra g 879. 

Flan adopted by Independent public 
officers 

Mass.—^Harvard Furniture Co. v. City 
of Cambridge. 68 N.E.2d 684, 820 
Mass. 227. 

43 C.J. p 1129 note 15. 

5. N.Y.—^Kelsey v. New York, lOT 
N.Y.S. 1089, 128 App.Dlv. 381. 

6 . Ga—^Albany v. Maclin, 117 S.E. 
100, 30 GaApp. 119. 

48 C.J. p 1126 note 76. 

7 . CaL—Womar v. City of Long 
Beach, 114 P.2d 704, 45 CaI.App.2d 
643. 

Si Iowa—Cole v. City of Des Moines, 
232 N.W. 800, 212 Iowa 1270. 
Minn.—Roche v. City of Mtnneapollj, 
27 N.W.2d 296, 223 Mina 859. 
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According to a number of authorities this rule 
does not extend to exempt a municipality from lia¬ 
bility for negligence in the adoption of a plan for 
drains or sewers, and a municipality is liable for the 
resulting damage where its authorities negligently 
adopt or devise a plan or system which is obviously 
defective,^ or the unfitness of which has been dem¬ 
onstrated by previous experience,or where its 
character or the manner in which it is ordered to 
be executed will naturally work a direct injury to 
the property of others,or where it is so construct¬ 
ed as to cause a positive and direct invasion of an¬ 
other’s property,i2 as by diverting water thereon 
which would not have flowed thereon if the im¬ 
provement had not been made,^* or where the plan 
and location of the sewer or drain are inherently 
dangerous,^^ or where it constitutes a nuisance.^® 
The city vrill not be relieved of liability for the in¬ 
jury caused by the fact that the plan for the im¬ 
provement was a plan adopted by the city engi- 
ncer^fi or on the advice of skilled engineers.^^ 

It has also been laid down that the rule under 
discussion is subject to the distinction that, where 
the plan adopted by a municipality must necessarily 
cause an injury to private property, equivalent to 
some appropriation of the enjoyment thereof to 
which the owner is entitled, the municipality is lia¬ 
ble; but, where the fault found is with the wisdom 
of the measure or its sufficiency or adaptability to 
carry out or accomplish the purpose intended, and 
where its construction according to the plan adopt¬ 
ed invades no private rights, the municipality is not 
liable.1* 

It has been further laid down that the exercise 
of a judicial or discretionary power, resulting in a 


direct physical injury to the property of an indi¬ 
vidual, which from its nature is liable to be repeat¬ 
ed or continued, but which is remediable by a 
change of plan, or the adoption of prudential meas¬ 
ures, renders the municipality liable for such dam¬ 
ages as occur in consequence of the continuance of 
the original cause after notice, and its omission to 
adopt such remedial measures as experience has 
shown to be necessary and proper.^® 

Where the plan adopted is not carried out but oth¬ 
er expedients are adopted, and in consequence in¬ 
jury is caused, the municipality cannot escape lia¬ 
bility on the ground that it was exercising its dis¬ 
cretion.®® Likewise, the municipality is not exempt 
from liability where a system of sewerage is con¬ 
structed without any plans therefor passed on and 
adopted by the governing body.®^ 

§ 876. Liability for Negligence in Construc¬ 
tion and Maintenance 

a. In general 

b. Negligence in construction 

c. Negligence in maintenance and repair 

a. In General 

A municipal corporation Is required to exercise ordi¬ 
nary care and diligence In the construction and mainte¬ 
nance of sewers, drains, and watercourses. It Is not 
liable for the negligence of an Independent public officer 
or body. 

In the construction and maintenance of sewers 
and drains a municipal corporation is required to 
exercise needful prudence, watchfulness, and care.®® 
Ordinary or reasonable care and diligence are the 
standard of municipal duty in this respect,®® by 
which is meant such as a man of average prudence 


9. Ala.—OorpTis Juris olted in City 
of Blrmlnsrham v. Greer, 126 6o. 
859, 860. 220 Ala. 678. 

Colo.—Oorpns juris olted in City and 
County of Denver v. Idason, 296 P. 
788, 790. 88 Colo. 294. 

43 C.J. p 1126 note 77—29 C.J. P 691 
note 96. 

Inadequacy of sewer or drain see in¬ 
fra fi 879. 

10. Ala.—^Birmingham ▼. Crane, 66 
So. 723, 176 Ala. 90. 

43 C.J. p 1126 note 78. 

11 . Conn.—Spltaer v. City of Water- 
bury, 154 A. 167. 118 Conn. 84. 

12 . Waeh.—Boyer v. City of Taco¬ 
ma, 286 P. 669, 156 Wash. 180. 70 
A.L.R. 1342. 

13i Ohio.—^Prlce v. City of Akron, 
156 N.B. 490, 28 Ohio App. 613. 

14b Cal.—Kaufman v. Tomlch, 280 P. 
180, 208 Cal. 19. 

To abnttiag property owner 

Cal.—Kaufman v. Tomlch, supra. 


16. Tenn.—Dixon v. City of Nash¬ 
ville, App., 208 S.W.2d 178. 

16b Tenn.—^Dixon v. City of Nash¬ 
ville. supra. 

Paotors determining liabUity 
In action for injuries sustained In 
fall Into open mouth catch-basin, city 
could not deny liability on ground 
that catch-basin was of form In gen¬ 
eral use In city or that it was con¬ 
structed In conformity with plans of 
the cltsr's engineers, but factors de¬ 
termining whether It was in fact dan¬ 
gerous to extent such as to render 
city liable were Its location, depth, 
and width.—City of Knoxville v. 
Camper, 108 S.W.2d 787, 21 TennJ^p. 
210 . 

17. Ala.—City of Birmingham v. 
Greer, 126 So. 669, 220 Ala. 678. 

18. Mich.—Defer v. Detroit, 84 N. 
W. 680, 67 Mich. 346. 

43 C.J. p 1126 note 79. 

19. Colo.—City and County of Den-| 

256 


ver T. Mason, 296 P. 788, 88 Colo. 
294. 

48 C.J. p 1126 note 80. 

90. N.T.—^Hardy v. Brooklyn, 90 N. 
Y. 435, 48 Am.R. 182. 

48 C.J. p 1126 note 81. 

91. Wls.—Hart v. Nelllsvllle, 104 N. 
W. 699, 125 Wls. 646. 1 L.R.A.,N.S., 
952, 4 Ann.Caa. 1086. 

43 C.J. p 1127 note 82. 

92. N.Y.—Williams v. State, 74 N.T. 
S.2d 647. 190 Mlsc. 1019—Gibson v. 
State. 64 N.T.S.2d 632. 187 Mlsc. 
981. 

Construction and maintenance of 
drains, ditches, or sewers as con¬ 
stituting appropriation of private 
property under eminent domain 
statutes see Bmlnent Domain 5 119. 

S3. Ala.—Sisco V. City of Huntsville, 
124 So. 96, 220 Ala. 69. 

Ga.—City of Tallapoosa v. Goebel, 10 
S.£1.2d 201, 68 Ga.App. 1—City of 
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and discretion would exercise to protect his own 
property under like conditions and the care and 
foresight to be exercised should be in proportion to 
the magnitude of the injury likely to result from 
their omission.25 Ordinary care in constructing 
culverts over natural drains so as not to flood the 
lands of abutting owners depends on the judgment 
of skilled engineers.28 The municipality cannot be 
held liable for injury caused by extraordinary oc¬ 
currences which could not reasonably be anticipat- 
ed.27 

Independent public officers, A municipality is 
not liable for the negligence of an independent pub- 
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lie oflficer or body created by the legislature, in 
constructing sewers,except as liability is brought 
home to the city by its acceptance and continued 
use of the defective structure.^^ 

b. Negligence in Construction 

Although the authorities are not In complete agree¬ 
ment, as a general rule a municipal corporation Is liable 
for damages and Injuries caused by negligence In the 
construction of sewers and drains. 

As a general rule, a municipal corporation is lia¬ 
ble for damages and injuries caused by negligence 
in the construction of sewers and drains,®® partic¬ 
ularly where the owner of abutting property dam- 


Atlanta v. Flemlnff, 161 S.B. 678. 40 
Ga.App. 830. 

Idaho.—Dunn v. Boise City, 288 P- 
606. 48 Idaho 550. 

Ky.—City of Palntsvllle v. Preston, 
59 S.W.2d 542, 248 Ky. 691. 

Minn.—^Power v. Village of Hibblng, 
233 N.W. 697, 182 Minn. 66. 

MISS'.—City of Vicksburg v, Porter¬ 
field. 146 So. 355. 164 Miss. 681. 
N.Y.—Smith V. Village of Victor, 286 
N.Y.S. 566, 134 Mlsc. 888. 

Tenn.—City of Knoxville v. Camper, 
108 S.W.2d 787, 21 Tenn.App. 210. 
Tex.—City of Waco v. Thompson, Civ. 
App., 127 S.W.2d 223, error dis¬ 
missed, Judgment correct. 

43 C.J. p 1127 note 84. 

84t. Colo.—^Boulder v. Fowler, 18 P. 

337, 11 Colo. 896. 

43 C.J. p 1127 note 86. 

8S. Ind.—Madison v. Ross, 8 Ind. 
286, 64 Am.D, 481. 

26. Va.—Richmond v. Cheatwood, 
107 S.B. 830. 180 Va. 76. 

48 C.J. p 1127 note 87. 

27. Minn.—Power v. Village of Hlb- 
bing, 233 N.W. 697, 182 Minn. 66, 

43 C.J. p 1127 note 88. 

Extraordinary storm or flood see in¬ 
fra S 879 b. 

28. Ky.—City of Louisville v. 
Frank’s Guardian, 167 S.W. 24, 164 
Ky. 254. 

48 C.J. p 940 note 80 [c] (5), p 1129 
note 15. 

Liability of municipal corporation for 
torts of Independent public officers 
generally see'supra S 769. 

Pabllo officers 

Municipal officers, constructing 
sewer pursuant to statutory author¬ 
ity, act, not as agents of the munici¬ 
pality, but as public officers, for 
whose torts the municipality is not 
liable.—^Arsenault v. Inhabitants of 
Town of Anson, 152 A. 627, 129 Me. 
447—^Atwood V. City of Blddeford, 68 
A. 417, 99 Me. 78—Brunswick Gas¬ 
light Co. V. Brunswick Village Corp., 
43 A. 104, 92 Me. 498—Gilpatrick v. 
City of Blddeford, 80 A. 99, 86 Me. 
684. 

29. N.T.—John Wanamaker, New 
68 G.J.S.—17 


York V. New York. 189 N.Y.S. 864. 
197 App.Div. 441, affirmed 185 N.B. 
956, 233 N.Y. 652. 

48 C.J. p 1129 note 16. 

3a Ala.—Ooxpns Juris cited in Sis¬ 
co V. City of Huntsville. 124 So. 
95, 96. 220 Ala. 59—City of Bir¬ 
mingham V. Norwood, 126 So. 616, 
28 Ala.App. 443, certiorari denied 
126 So. 619, 220 Ala. 497. 

Cal.—Gove v. Lakeshore Homes 
Ass'n, 128 P.2d 716, 64 Cal.App.2d 
155—^Durante v. City of Oakland, 
66 P.2d 1326, 19 Cal.App2d 643. 
Conn.—Spitzer v. City of Waterbury, 
154 A. 157, 113 Conn. 84. 

Ind.—City of New Castle v. Smlth- 
Jackson Co., 161 N.B. 692, 87 Ind. 
App. 418. 

La.—^Urban Land Co. v. City of 
Shreveport, 162 So. 747, 182 La. 
978. 

Mass.—Green v. Town of West 
Springfleld, 81 N.E.2d 819—^Harvard 
Furniture Co. v. City of Cambridge, 
68 N.E.2d 684, 820 Mass. 227. 

Mo.—Cook V. Kansas City, 214 S.W. 
2d 430. 

N.Y.—Scamp v. State, 70 N.Y.S 2d 
76'2, 189 Mlsc. 802—Gibson v. State, 
64 N.Y.S.2d 632, 187 Misc. 931— 
Crage v. City of Buffalo, 26-5 N.Y. 
S. 640, 148 Mlsc. 298, affirmed 282 
N.Y.S. 837, 245 App.Div. 906, af¬ 
firmed 6 N.B.2d 607, 273 N.Y. 617. 
Tenn.—^Dixon v. City of Nashville, 
App., 208 S.W.2d 178. 

43 C.J. p 1127 note 91. 

Liability for injury to property from 
construction of sewers and drains 
where there was no negligence in 
prosecution of work see infra 5 
1236. 

Negligence in construction causing 
injuries to persons on streets see 
supra S 8'21. 

Sanitary sewer 

Ala.—City of Birmingham t. Greer. 

126 So. 859, 220 Ala. 6J8. 

Concurrent cause 

Municipality is liable for damage 
to property caused by its negligence 
in the construction and installation 
of sewers and drains combined with 
an act of God. such as a heavy rain¬ 
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fall.—^National Weeklies v. Jensen, 
236 N.W. 905, 188 Minn. 160. 
Anticipation of injury held not ra- 
gnired 

Municipality was held not bound to 
anticipate that one passing by pump¬ 
house for pumping sewage might by 
mischance enter and find way to un¬ 
guarded trap.—^Unterrelner v. Bor¬ 
ough of Turtle Creek, 157 A. 682, 305 
Pa. 341. 

Alteration of private sewer or drain 

Action of city employees during 
construction of storm sewer in low¬ 
ering level of a private drain run¬ 
ning to sanitary sewer system, so 
that construction of storm sewer 
could go forward, was held not ’’ultra 
vires,” and hence, city was liable 
for damages sustained because re¬ 
moval of dirt from beneath wall of 
building caused the wall to sag and 
crack.—Clark v. City of Bralnerd, 298 
N.W. 864, 210 Minn. 877. 

Disturbance or removal of lateral 
support 

(1) Municipality held liable.—^Prete 
V. Cray, 141 A. 609, 49 R.I. 209, 59 
A.L.R. 1241. 

(2) Municipality held not liable.— 
Turano v. Borough of Sharpsburg, Pa. 
Com.Pl., 90 Pittsb.Leg.J. 177. 
Construction of sewer hOld not shown 

Channel left on side of abandoned 
canal bed as an incident of the filling 
in of the canal and into which abut¬ 
ting premises sewered while city fill¬ 
ed in canal was held not providing 
of sewerage facilities so as to render 
the city liable for damage caused by 
sewage accumulations in channel.— 
Crage v. City of Buffalo. •26B N.Y.S. 
640, 148 Misc. 298, affirmed 282 N.Y. 
S. 837, 246 App.Dlv. 906, affirmed 6 
N.B.2d 607, 273 N.Y. 517. 

ITegUganoe held of sower, not street, 
construction 

Action of city in digging trench in 
street end laying connecting sewer 
pipe to owner's premises and replac¬ 
ing the street surface was action 
pertaining to the city's sewer con¬ 
struction and not to the city's street 
maintenance.—Galluzzi v. City of 
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aged by reason of such negligence has paid for the 
improvement through assessments,and liability 
cannot be avoided on the ground that the city pro¬ 
ceeded in an unlawful manner,32 or defeated on the 
ground that the construction was for the benefit of 
the public health.®* So, where lots have been in¬ 
jured by a change in the flow of water caused by the 
improper construction of a sewer, the city is liable, 
although the volume of water thrown on the land 
has not been increased.®* Care exercised in in¬ 
specting and testing a sewer will not relieve the 
municipality from liability for negligence in the 
original construction.®* In at least one jurisdic¬ 
tion a municipzil corporation has been held to be 
liable for negligence in the construction of a storm 
sewer or drain,** and also for negligence in the 
construction of a sewer resulting in personal injury 
to an employee, where the work being done at the 
time of injury is not considered as sanitation for 
the preservation of the public health.*^ 

On the other hand, in some jurisdictions, in the 
absence of a statute to the contrary, unless, as dis¬ 
cussed supra § 821, such negligence results in a 
defect in a street or highway, no liability arises 
against a municipal corporation for negligence in 
the construction of sewers and drains.** 


Exercise of legislative power. Where a munici¬ 
pality is authorized by the legislature to lay out and 
construct common sewers and drains and provision 
is made by statute for the assessment, under special 
proceedings, of damages to persons whose estates 
are thereby injured, the city is not liable to an ac¬ 
tion for injuries which are the necessary result of 
the exercise of the powers conferred by the legis¬ 
lature and not due to negligence or an abuse of the 
powers granted.** 

Culvert constructed with county funds. A mu¬ 
nicipality is not relieved from liability for negli¬ 
gence in the construction of a culvert within its 
limits by the fact that the money for its construc¬ 
tion was appropriated by the county board of su¬ 
pervisors.** 

Alteration of construction. A municipality is lia¬ 
ble for a violation of the absolute ministerial du¬ 
ties of its officers in negligently altering the con¬ 
struction of a sewer.*i 

Alteration of sewer by private individual under 
municipal supervision. Where a municipality 
grants permission to a person, and appropriates 
money to aid him, to alter, under the supervision of 
the city engineer, the course of a sewer over which 
it has assumed control, and such alteration is neg- 


Beverly, 84 N.E.2d 492. 809 Mass. 
136. 

Faxk Isnprovameat^ 

(1) A municipality has been held 
not liable for nesll^ence In the con¬ 
struction of drains, ditches, and 
sewers In a park and which consti¬ 
tute a park improvement.—^Erickson 
v. Village of West Salem, 236 N.W. 
579. 205 Wls. 107. 

(2) This rule has subsequently 
been restricted to such improvements 
in parks and held not to apply to 
sanitary or storm sewers.—Trustees 
of University Co-Op. Co. v. City of 
Madison, 288 N.W. 74^, 233 Wls. 100. 
Umltatloii on power to construct 

The mode in which the power to 
construct sewers Is to be exercised, 
with respect to the rights of persons 
In the enjoyment of their property, 
is limited In the same way and to 
the same extent as the power of & 
private citizen In the use of his 
property.—City of New Castle v. 
Smith-Jackson Co., 161 N.E. 692, 87 
Ind.App. 418. 

31. Mass.—Galluzzl v. City of Bever¬ 
ly. 84 N.E.2d 492. 309 Mass. 185. 
XTegligenca of employees 

The municipality is liable for the 
negligence of those whom It em¬ 
ploys to carry on the enterprise who 
are for this purpose treated as the 
municipality’s ^’agents” even though 
the same persons may be “public offi¬ 
cers’* and not agents with respect to 


other municipal functions.—Galluzzl 
V. City of Beverly, supra. 

38. Mo.—Cook V. Kansas City, 214 
S.W.2d 430. 

Omissions held not to avoid liability 
Where city constructed sewer with¬ 
out written contract, declaration of 
necessity publication, or hearing, 
etc., as required by city charter, act 
itself was not unlawful or prohibited 
but rather lawful as the carrying out 
of an authorized function, though 
done In an unlawful manner.—Cook 
V. Kansas City, supra. 

33. Ala.—City of Birmingham v. 
Norwood, 126 So. 616, 23 Ala.App. 
448, certiorari denied 126 So. 619, 
220 Ala. 497—^Montgomery v. Ste¬ 
phens, 69 So. 970, 14 Ala.App. 274. 
34b Ky.—^McArthur v. Dayton, 42 S. 

W. 843, 19 Ky.L«. 882. 

35b Mass.—^Lyons v. Lowell, 131 N. 
E. 860, 239 Mass. 810. 

36. Tex.—Gross v. City of Lampas¬ 
as. 11 S.W. 1086. 74 Tex. 196— 
City of Dallas v. Webb, 64 S.W. 
398, 22 Tex.Civ.App. 48. 

Znjnzy ftrom removal of culvert 
Tex.—City of Waco v. Thompson. 
Civ.App., 127 S.W.2d 223, error dis¬ 
missed, Judgment correct. 

37. Tex.—Jones v. City of Texar¬ 
kana, C1V.APP., 100 S.W.2d 198. 

38. Kan.—^Foster v. Capital Gas & 
Electric Co., 265 P. 81, 126 Kan. 

25S 


674, reheard 268 P. 788, 126 Kan. 
440, overruling in effect King v. 
City of Kansas City, 49 P. 88. 58 
Kan. 834, and City of Leavenworth 
V. Casey. McCahon 124. 

Ohio.—^Hutchinson v. City of Lake- 
wood, 180 N.B. 643. 125 Ohio St. 
100 . 

Liability of municipal corporation for 
torts In construction of public im¬ 
provements and works generally 
see supra 5 768. 

HCnalolpality held not owner of 
street within statute making adjoin¬ 
ing landowner who excavates below 
stated depth liable for all damages 
caused to buildings on adjoining 
lands.—Brlnkmeler v. City of Cincin¬ 
nati, 20 Ohio N.P.,N.S.. 846. 

Drowning of child 

A municipal corporation, in the ab¬ 
sence of statute or active wrongdo¬ 
ing, Is not liable to an Individual 
for negligence In the performance of 
a public duty, and, hence. Is not lia¬ 
ble for the drowning of a child In an 
unguarded catch-basin which he en¬ 
tered to hide.—Callan v. City of Pas¬ 
saic, 141 A. 778, 104 N.J.Law 643. 

39. Mass.—Washburn, etc., Mfg. Co. 
V. Worcester. 116 Mass. 458. 

40. Iowa.—^Van Pelt v. Davenport, 
42 Iowa 808, 20 Am.R. 622. 

11. N.Y.—MUls V. Brooklyn, 32 N.T. 
488. 
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ligently made so as to cause the water and the 
sewage to back up and flow into a private cellar, the 
municipality is liable for the resulting damages.^^ 
State highway within city. Where a highway 
authority undertakes to establish drains, culverts, 
and sewers under a highway located within the lim¬ 
its of a municipal corporation, it must construct 
them in a reasonably careful and prudent manner 
so that they will fulfill the function for which they 
were designed, ^3 and the owner of adjacent prop¬ 
erty has a cause of action for injuries sustained as 
a result of the negligent construction of such an 
improvement.^^ 

c. Negligence in Maintenance and Repair 

Although the authorities are not In complete agree¬ 


ment, generally a municipal corporation Is liable for In¬ 
juries caused by Its negligence In the maintenance and 
repair of sewers, drains, or watercourses. 

In most jurisdictions where a municipal corpora¬ 
tion constructs sewers and drains, it becomes its 
duty to see that they are maintained and kept in re¬ 
pair and a municipality may be held liable for 
misfeasance or nonfeasance in the performance of 
its duty to exercise reasonable care in the mainte¬ 
nance of its sewers, drains, and watercourses and 
to keep them in reasonable repair and free from 
obstruction,^® at least where they have become de¬ 
fective to the knowledge, actual or constructive, of 
the municipality and this includes liability for 
injuries to property caused by such negligence,^® 
or for personal injuries resulting therefrom.®* The 


48. Va.—Chalkley v. Richmond. 14 
S.E. 389. 88 Va. 402. 29 Am.S.R. 
780. 

Liability for acts of third persons 
generally see Infra fi 888. 

43. Arlz.—Grande v. Oasson, 78 P. 
2d 676, 60 Arlz. 397. 

44. Arlz.—Grande T, Oasson, supra. 

Liability of persons other than mu¬ 
nicipal corporation for negligent 
construction of sewers and drains 
In municipality see Infra 5 991- 

43. Ill.—^Roumbos v. City of Chica¬ 
go. 168 N.B. 861, 332 Ill. 70. 60 
A.L.R. 87. 

Mich.—^Donaldson v. City of Mar¬ 
shall, 225 N.W. 5-29. 247 Mich. 867. 

Liability for acts or omissions of 
third persons see Infta S 886. 

Liability for injury from surface wa^ 
ter from negligent failure to keep 
drains or sewers in repair and free 
from obstructions see Infra S 888. 

Notice of defects or obstructions see 
Infra 6 887. 

IWInisterlal duty 

Ga.—City of Atlanta ▼. Fleming. 161 
S.K 678, 40 Ga.App. 830. 

46. Ala.—Corpus Juris cited In Sis¬ 
co V. City of Huntsville, 124 So. 
95. 96. 220 Ala. 59—City of Bir¬ 
mingham V. Norwood. 126 So. 616. 
23 Ala.App. 448. certiorari denied 
126 So. 619, 220 Ala. 497. 

Arlz.—City of Tucson v. O'Rlelly Mo¬ 
tor Co.. 168 P.2d 245. 64 Arlz. 240. 

Colo.—City and County of Denver v. 
Mason. 296 P. 788. 88 Colo. 284. 

Ind.—City of Logansport v. Cotner, 
185 N.B. 634, 205 Ind. 18. 

La.—^Urban Land Co. v. City of 
Shreveport, 162 So. 747, 182 La. 
978. 

Mass.—Green v. Town of West 
Springfield, 81 N.B.2d 819—Harv¬ 
ard Furniture Co. v. City of Cam¬ 
bridge. 68 N.B.2d 684, 320 Mass. 
227—O'Heam v. Town of Adams, 
192 N.R 624, 288 Mass. 186. 

Mich.—^Donaldson v. City of Marshall, 
226 N.W. 629, 247 Mich. 867. 


Miss.—City of Vicksburg v. Porter¬ 
field, 145 So. 366. 164 Misa 681. 
Neb.—^ttln v. City of Omaha, 81 
N.W.2d 300, 149 Neb. 434. 

N.T.—Scamp v. State. 70 N.T.S 2d 
762, 189 Mlsc. 802—Gibrfon v. State, 
64 N.Y.S.2d 682, 187 Mlsc. 931— 
Crage v. City of Buffalo, 265 N.Y. 
S. 640. 148 Mlsc. 298. affirmed 282 
N.Y.S. 887, 245 App.Dlv. 906, affirm¬ 
ed 6 N.E.2d 607, 273 N.Y. 617. 
Ohio.—Stone v. City of Ashland, 
App., 82 N.E.2d 660. 

Okl.—City of Mangum v. Garrett. 
192 P.2d 998—City of Sayre v. Rice, 
269 P. 361, 132 Okl. 95. 

Pa.—^Hohman v. Borough of North 
Braddock. 166 A. 705, 102 Pa.Su- 
per. 830. 

Tenn.—^Dlxon v. City of Nashville. 

App.. 203 S.W.2d 178. 

43 C.J. p 1130 note 18. 

Liability for failure to use fire equip¬ 
ment for pumping purposes see 
supra 6 776. 

Benefit of publio health 

Action for negligence in mainte¬ 
nance of drain or sewer cannot be de¬ 
feated on the ground that It was for 
the benefit of the public health.— 
City of Birmingham v. Norwood. 126 
So. 616, 23 Ala.App. 443, certiorari 
denied 126 So. 619, 220 Ala. 497. 

Cleaning sewers has been held not 
maintenance of sewers so as to re¬ 
lieve municipality of liability for In¬ 
jury caused by negligence of em¬ 
ployee engaged In such work.—Spaur 
V. City of Pawhuska, 48 P.2d 408. 
172 Okl. 285. 

Decay of timbers 

City must take notice that timbers 
In drainage system would decay and 
exercise ordinary care to prevent 
breaking of flume, resulting In fiood- 
Ing land.—^Dunn v. Boise City, 283 
P. 606, 48 Idaho 650. 

DistwAauce or removaa. of lateral 
support 

Gal.—Gove v. Lakeshore Homes 
Ass’n, 128 P.2d 716. 54 Gal.App.2d 
166. 


R.1.—Prete v. Cray, 141 A. 609, 49 
R.I. 209, 59 A.L.R. 1241. 

Negligenoe la operation 
Action lies for negligence in oper¬ 
ating city's sewerage system con¬ 
structed under statutory authority.— 
Conestee Mills v. City of Greenvllla 
158 S.E. 118. 1«0 10. 75 A.L.R. 

619. 

Sanitary sewer 

Ala.—City of Birmingham v. Greer, 
126 So. 859. 220 Ala 678. 

Township trustee was held to have 
no Jurisdiction over maintenance of 
drains lying entirely within incorpo¬ 
rated cities.—City of Logansport v. 
Cotner. 185 N.B. ^34, 206 Ind. 18. 
IJhder Munlolpal UabiUty Act 
Cal.—Gove v. Lakeshore Homes Ass'll, 
128 P.2d 716, 64 Cal.App.2d 166. 

47. Wls.—Trustees of University Co¬ 
op. Co. V. City of Madison, 288 N.W. 
742. 288 Wls. 100. 

Due care 

If city undertook maintenance of 
sanitary sewer system, due care re¬ 
quired It to supply remedies which 
experience may have demonstrated 
were needed.—City of Birmingham v. 
Greer. 126 So. 869, 220 Ala 678. 

43. Aria—City of Tucson v. O'Rlel- 
ly Motor Co., 168 P.2d 246, 64 Aria 
240. 

Conn.—Spltzer v. City of Waterbury. 

164 A. 157, 113 Cona 84. 

La.—Urban Land Co. v. City of 
Shreveport, 162 So. 747, 182 La 
978. 

Neb.—Cattln v. City of Omaha 81 N. 

W.2d 800, 149 Neb. 484. 

Okl.—City of Mangum v. Garrett, 192 
P.2d 998. 

Tenn.—^Dixon v. City of Nashville. 

App., 208 S.W.2d 178. 

Wls.—Trustees of University Co-op¬ 
erative Co. v. City of Madison, 288 
N.W. 742, 233 Wis. 100. 

48 aJ. p 1131 note 19. 

49. Ala—City of Birmingham T. 
Greer. 126 Sa 869, 220 Ala 678, 
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fact that the advice of skilled engineers was fol¬ 
lowed is not a justification or excuse for the fail¬ 
ure to exercise due care in the maintenance of a 
sanitary sewer system.®® Likewise, the duty to use 
reasonable care to keep drains and sewers in good 
repair may not be avoided by contracting with a 
third person to maintain them.®i Where a mu¬ 
nicipality constructs sewers, and the owners of ad¬ 
jacent property build and improve with reference 
to the improvements made by the municipality, and 
thereafter they are injured by the failure of the 
municipality to keep the sewers in proper repair, 
it cannot avoid liability on the ground that the neg¬ 
ligent act caused the water to flow where it did 
originally.®^ A municipality, however, has been 
held not liable for injuries caused by the negligent 
maintenance of a drain constituting a park improve¬ 
ment®® Also, a municipality has been held not lia¬ 
ble on the ground of governmental immunity for 
negligence in failing to prevent debris from dis¬ 
charging through its storm sewers and drains into 
a navigable basin and thereby rendering such basin 
unfit for navigation.®^ 

On the other hand, in some jurisdictions, a mu¬ 
nicipality is not liable for injuries caused by the 
negligent maintenance of sewers and drains, or of a 
sewerage-drainage system,®® although, as appears 
infra § 883 c, liability may arise for damage caused 
by surface water resulting from the negligent main¬ 
tenance of storm drains and sewers. In other ju¬ 
risdictions, a municipal corporation has been held 
liable for negligence in the maintenance and re¬ 
pair of storm sewers and drains,®® but not for neg¬ 
ligence in the maintenance and operation of a sani¬ 
tary sewer or sewerage system,®*^ although, where a 
sanitary sewer or sewerage system is so negligently 


maintained or operated as to constitute a nuisance, 
the municipality is liable in damages to the person 
injured thereby, as considered infra § 880. 

Injury to municipal efnployees. A municipality 
acting under its charter authority in constructing or 
repairing sewers has been held bound to exercise 
care to provide a reasonably safe place for its em¬ 
ployees to work.®® On the other hand, it has been 
held that a municipality is not liable for the drown¬ 
ing of a laborer employed in removing obstructions 
from a sewer due to the slippery condition of the 
pier over the mouth of the sewer.®® It has also 
been held that a municipality is not liable for inju¬ 
ries inflicted through the negligence of its officers 
and employees on an employee while such employee 
was engaged in sanitation work for the preservation 
of the public health, such as the cleaning of sani¬ 
tary sewers;®® but that it is liable for negligence 
resulting in injury to an employee engaged in clean¬ 
ing and removing obstructions from storm sewers, 
gutters, drains, and culverts.®^ 

Sewage disposal plant A municipality has been 
held to incure no liability for negligence in the op¬ 
eration of a sewage disposal plant.®® 

§ 877. Sewers or Drains Causing Liability 
Generally 

In order that a municipal corporation may be liable 
for negligence In the construction or maintenance of a 
drain or sewer, It must have been constructed or adopted 
by It and be under Its control. 

A municipal corporation is not liable for negli¬ 
gence in the construction or maintenance of a drain 
or sewer unless such drain or sewer is a public util¬ 
ity constructed or adopted by, and under the con¬ 
trol of, the municipality,®® and one which it is the 


N.M.—^Barker ▼. City ot Santa Fe, 
136 P.-Sd 480. 47 N.M. 85. 

50. Ala.—City of Birmingham v. 
Greer. 126 So. 859, 220 Ala. 678. 

51. Or.—^Harblson v. Hillsboro, 204 
F. 613. 103 Or. 257. 

62. Iowa.—^Powers ▼. Council Bluffs. 
60 Iowa 197. 

63. Wls.—^Erickson v. Village of 
West Salem, 286 N.W. 579, 205 Wls. 
107. 

54. Conn.—Stamford Dock & Realty 
Corporation v. City of Stamford. 
200 A. 843, 124 Conn. 841. 

5& Xn Georgia 

(1) The text rule has been fol¬ 
lowed.—^Poster V. Mayor and Aider- 
men of City of Savannah, 48 S.E.2d 
686 , 77 GaJ^p. 346. 

(2) The case of City of Atlanta v. 
Trussell. 94 S.E. 649. 21 GcLApp. 340. 
if In conflict with the text rule, has 
been declared to have been overrul¬ 


ed.—Foster v. Mayor and Aldermen 
of City of Savannah, supra. 

(8) The cases of Savannah v. 
Spears. 66 Ga. 304. and Savannah v. 
Cleary, 67 Ga. 158, have been declared 
to be based on special statutory lia¬ 
bility and without application to the 
text rule.—^Foster v. Mayor and Al¬ 
dermen of City of Savannah, 48 S.E. 
2d 686. 77 Ga.App. 346. 

56. Tex.—City of Dallas v. Schultz, 
Clv.App., 27 S.W. 292. 

ITegllgeiice held not shown 
Tex.—^Parker v. City of Iiaredo, 28 
S.W. 1048, 9 Tex.Clv.App. 221. 

57. Death of child 

Tex.—Gotcher v. City of Farmers- 
vllle, C1V.APP.. 139 S.W.2d 361, af¬ 
firmed 151 S.W.2d 565, 137 Tex. 12. 

58. Ga.—^Atlanta v. Trussell, 94 S. 
E. 649. 21 Ga.App. 340. 

Liability for Injury to municipal em¬ 
ployees generally see supra 5 766. 
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59. Ey.—Johnson v. Louisville Sew¬ 
erage Comrs., 169 S.W. 827, 160 Ey. 
356. 

60. Tex.—Ballard v. City of Fort 
Worth, Clv.App., 62 S.W.2d 594, er¬ 
ror refused. 

61. Tex.—City of Panhandle v. Byrd. 
Clv.App., 77 S.W.2d 904, reversed 
on other grounds 106 S.W.2d 660, 
180 Tex. 96. 

68 . Wls.—Hassllnger v. Village of 
Hartland, 290 N.W. 647, 284 Wls. 
201 . 

63. Ey.—City of Prestonsburg ▼. 

Mellon, 295 S.W. 1064, 220 Ey. 808. 
N.T.—Crage v. City of Buffalo, 282 
N.T.S. 887, 245 App.Dlv. 906, af¬ 
firmed 6 N.E.2d 607, 273 N.T. 517. 
43 C.J. p 1181 note 27. 

Xnoomplets sewsz 

(1) There Is no liability for the 
fioodlng of a residence by a clogged 
sewer where the injury occurred 
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duty of the municipality to maintain and keep in 
repair.®^ Also, a municipality is not liable for in¬ 
juries caused by defects in, or the obstruction of, a 
private drain or sewer,®® even though it has per¬ 
mitted such drain to be connected with a city sew¬ 
er,®® or has connected therewith city culverts and 
sewers which were located so as to catch the sur¬ 
face water as it drained naturally.®^ The adminis¬ 
trative officers of a municipality have no authority 
to convert a private drain into a public sewer, nor 
to bind the municipality by any promises or admis¬ 
sions in relation thereto.®® A municipality which 
left existing sewers and drains in territory it an¬ 
nexed as it found them is not liable for injury 
caused by overflow from the inadequacy of such 
sewers and drains.®® 

Adoption or control, and what constitutes. Mu¬ 
nicipal adoption and control of the drain or sewer 
complained of are sufficient to render the munici¬ 
pality liable for defects or obstructions therein,7® 
and it is not necessary that the municipality should 
have constructed,^! or should be the owner of,^® the 
drain or sewer. Thus, a municipality is not relieved 
from liability for negligence in repairing a sewer by 
the fact that it was originally constructed by the 
state.It has been held that the adoption of a 
private drain or sewer by a municipality can be de¬ 
termined only through its records.*^^ Hence, it 
does not adopt a private sewer or drain merely by 
cleaning and repairing it,^® or by constructing a 


§ 877 

drain, manhole, and intake which does not conduct 
into the sewer any extra water,7® or by attempting 
to work out an agreement for the reconstruction 
of the private drain or sewer.'^'^ An agreement by 
a municipality to widen a street, to reconstruct an 
old private ditch, and to grade and maintain the 
street, in consideration of landowners’ conveyance 
of an easement in a strip of land, does not make it 
the duty of the municipality to keep the recon¬ 
structed ditch in repair so as to prevent injury to 
the land of such owners,^® although it is bound to 
exercise ordinary care in the reconstruction of the 
ditch not to injure such land.^® 

Permissive control. Where a municipality as¬ 
sumes permissive control of a private sewer which 
it does not condemn, and which still remains the 
property of the private landowner, the municipality, 
having no right to diange the sewer, is not liable for 
any damages occasioned by its nonrepair.®® 

Drain laid in street by property owner. Where 
a city, for the sole purpose of abating the nuisance 
caused by the overflow of a lot after rains, either 
itself lays or requires or permits the lot owner un¬ 
der its supervision to lay a drain pipe in and apross 
an adjacent street, and thereafter, in constructing 
a public sewer, destroys this drain pipe so that wa¬ 
ter again accumulates upon the lot, the owner can¬ 
not recover from the city for such damages.®! Al¬ 
so, where abutting owners construct drains in the 
street, the municipality is not liable to a property 


while the sewer was In the posses¬ 
sion and control of the contractor 
as an Incomplete and unaccepted 
project, the owner havlngr premature¬ 
ly connected his residence with the 
sewer.—Sisco v. City of Huntsville, 
124 So. 9*5, 220 Ala. 69. 

(2) Ordinance requiring: property 
owners promptly to connect with san¬ 
itary sewers when laid along streets 
meant when sewer was completed and 
accepted.—Sisco v. City of Hunts¬ 
ville, supra. 

RI.—^Lynch v. Clarke, 66 A. 779, 
25 R.I. 495. 

48 C.J. p 1182 note 28. 

Culvert 

Where culvert carried stream un¬ 
der highway In village, the village 
was held charged with its mainte¬ 
nance as a part of the highway^— 
Smith V. Village of Victor, 286 N.T.S. 
566, 184 Mlsc. 888. 

G5. Ky.—City of Irvine v. Smith. 
202 S.W.2d 788, 804 Ky. 868—City 
of Palntsvllle v. Preston, 69 S.W. 
2d 542, 248 Ky. 691. 

06. Kan.—E^ansas City v. Brady, 84 
P. 884, 62 Kan. 297, 89 Am.S.R. 849. 
Injury through private drain connect¬ 


ing with public sewer see Infra 8 
878. 

07. Ky.—City of Irvine v. Smith, 202 
S.W.2d 733, 804 Ky. 868. 

68. N.T.—^Kosmak v. New York, 22 
N.B. 946, 117 N.Y. 861. 

69. Ky.—Seay v. City of Louisville, 
82 S.W.2d 212, 259 Ky. 64. 

70. Ala.-^lty of Birmingham v. 
Norwood, 126 So. 616, 23 Ala.App. 
443, certiorari denied 126 So. 619, 
220 Ala. 497. 

Mo.—Corpus juris quoted la Lucas 

V. City of Louisiana, App., 173 S. 

W. 2d 629, 686. 

43 C.J. p 1182 note 81. 

7L Ala.—City of Birmingham v. 
Norwood, 126 So. 616, 28 Ala.App. 
443, certiorari denied 126 So. 619, 
220 Ala. 497. 

Miss.—City of Vicksburg v. Porter¬ 
field, 145 So. 855, 164 Miss. 581. 
Mo.—Corpxui Juris quoted la Lucas 

V. City of Louisiana, App., 173 S. 

W. 2d 629, 685. 

N.Y.—Smith V. Village of Victor, 286 
N.Y.S. 566. 184 Mlsc. 888. 

48 G.J. p 1182 note 82. 

78. MOd—Corpus JUrls quoted 18 

261 


Lucas V. City of Louisiana, App., 
m S.W.2d 629, 635. 

43 C.J. p 1182 note 88. 

73. Mo.—Corpus Juris quoted la 
Lucas V. City of Louisiana, App., 
173 S.W.2d 629, 685. 

Va.—Chalkley v. Richmond, 14 KE. 
339. 88 Va. 402, 29 Am.S.R. 730. 

74. Ky.—City of Prestonsburg v. 
Mellon. 295 S.W. 1064, 220 Ky. 808. 

Municipal records generally see su¬ 
pra S 409. 

75. Ky.—City of Irvine v. Smith, 202 
S.W.2d 783. 804 Ky. 868—Brooks v. 
MaysvlUe, 152 S.W. 788, 161 Ky. 
707. 

78. Ky.—Brooks v. Maysvllle, supra. 

77. Ky.—City of Irvine v. Smith, 202 
S.W.2d 788, 304 Ky. 868. 

78. Utah.—Davis v. Midvale City, 
189 P. 74, 66 Utah 1. 

79. Utah.—^Davls v. Midvale City, su¬ 
pra. 

Negligence In construction generally 
see supra S 876. 

8 a Ky.—^Maysvllle v. Brooks, 140 
S.W. 666, 146 Ky. 626. 

81. Ga.—^Ivey v. Macon, 29 S.B. 151, 
102 Ga. 141. 
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owner whose pond is thereby polluted.®* However, 
where a drain laid by a property owner in a street 
under permission of the municipality empties into 
a natural stream and thereafter, without express 
license by the municipality, it is used as a sewer to 
discharge sewage into the stream, to the injury of 
the lower riparian owner, the drain is a nuisance, 
and the municipality is liable for negligence in not 
abating it;®* and, where a private corporation un¬ 
der contract with a municipality conducts a sewer¬ 
age system through the streets, emptying into and 
polluting a watercourse, the municipality is liable 
for the resulting injury to property where such in¬ 
jury would not have occurred had the municipality 
not compelled property owners to connect with the 
sewer, although the corporation might also be lia- 
ble.84 

Sewer or drain on private property. The fact 
that a municipal sewer or drain is situated wholly 
or partly on private property does not relieve the 
municipality from liability for damages caused 
thereby,®® and the fact that the municipality has 
no right to enter on private property to repair the 
drain or sewer is no excuse.®® So, a municipality 
is liable for damages due to the insufficiency of an 
artificial drain which it had substituted for one orig¬ 
inally on plaintiff's premises.®^ On the other hand, 
a municipality is not liable for injury caused by 
the construction of a drain across private property 
by unknown persons,®® and the fact that a munici¬ 
pality built and repaired a drain does not of itself 


impose on the corporation a duty to keep it in re¬ 
pair where the drain is on private property and is 
itself private property.®® 

Acquisition of private property containing drain. 
The acquisition by a municipal corporation of prop¬ 
erty on which is located a private drain does not 
make the drain a public sewer, or impose on the 
municipality the duty to remove obstructions for 
the benefit of a licensee.®® 

Special statutory provisions; culverts. A cov¬ 
ered drain leading from the gutter to a point un¬ 
der the middle of the sidewalk and thence to a cul¬ 
vert is a culvert within a statute making towns 
liable for injuries by reason of defects in culverts.®^ 
Such a statute, however, has been held to extend 
only to injuries to travelers.®* 

Natural watercourses. The rule as to municipal 
liability for defects and obstructions in sewers and 
drains, as considered supra § 876, remains the same 
whether a natural watercourse is adopted for drain¬ 
age purposes or an artificial channel is built ;®* and, 
where a municipality has assumed jurisdiction over 
a stream flowing into the city, it may become liable 
for injury caused by its negligence in the control 
of the water.®® Where a city adopts a natural wa¬ 
tercourse for sewerage or drainage purposes, it has 
the duty to keep it in proper condition and free 
from obstructions,®® and it is liable for damage re¬ 
sulting from neglect therein.®® On the other hand, 
it has been held that a municipality is not liable for 


82. Wl8.—Crystal Spring Brook 
Trout Hatchery Co. v. Loniira, 163 
N.W. 658, 165 Wls. 516. 

83. Ohio.—^Mansflsld v. Brlstor, 81 
N.B. 631. 76 Ohio St 270. 118 Am. 
SR. 852. 10 L.R.A.,N.S.. 806. 10 
Ann.Cas. 767. 

aa. Hiss.—Thompson v. Winona. 61 
So. 129. 96 Miss. 591. Ann.Cas.l912B 
449. 

85. Iowa.—Hines v. Nevada. ISO N. 
W. 181. 150 Iowa 620, 82 laJtJLjS. 
S.. 797. 

48 C.J. p 1138 note 45. 

B8i Minn.—^Netzer v. Crookston City. 

61 N.W. 21. 59 Minn. 244. 

48 C.J. p 1138 note 46. 

87. Miss.—^Fewell v. Merldan. 48 So 
438. 90 Miss. 380. 9 L.R.A.,N.S.. 776. 

88 . La.—^Alexander v. City of 

Shreveport. 17 So.Sd 716, 205 La. 
480. 

Doctrine of res Ipsa lognltor 

Where city did not have managre- 
ment and control of plaintiff's prop¬ 
erty or ditch that traversed It plain¬ 
tiff could not rely on doctrine of res 
Ipsa loquitur to establish city’s re¬ 
sponsibility for erosion resulting 


I from the digging of such ditch by un- 
I known persons.—Alexander v. City of 
Shreveport supra. 

89. N.T.—^McCaffrey t. Albany, 11 
Hun 613. 

43 C.J. p 1133 note 48. 

90. N.T.—^Kosmak v. New York. 22 
N.B. 945. 117 N.T. 361. 

91. N.H.—^Boyd v. Derry. 38 A. 1006. 
68 N.H. 272. 

98. Vt—Sanborn v. Enosburg Falls. 
89 A. 746, 87 Vt. 479. 

93. Mo.—Corpns Juris quoted In 
Lucas v. City of Louisiana, App.. 
173 S.W.2d 629. 635. 

48 C.J. p 1133 note 52. 

94i Mo.—Corpus Juris quoted in 
Lucas V. City of Louisiana, App., 
178 S.W.2d 629. 635. 

Utah.—Davis v. Midvale City, 189 
P. 74. 56 Utah 1. 

Ordinance adopting wateroonrse 
Passage of city ordinance, specifi¬ 
cally adopting as a drain a natural 
watercourse, which city was given 
authority and right to control by Its 
charter, was held not prerequisite 
to city's liability.—^Lucas v. City of 
Louisiana, Mo.App., 178 8.W.2d 629. 
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95. Mo.—^Lucas V. City of Louisiana, 
supra. 

96. Aris.—City of Tucson v. O'Rlelly 
Motor Co., 168 P.2d 245, 64 Arln 
240. 

Mo.—Corpus Juris quoted In Lucas 

V. City of Louisiana, App., 173 B. 

W. 2d 629. 635. 

43 C.J. p 1188 note 64. 

Open sewer 

A municipality which adopts a nat¬ 
ural watercourse as an open sewer 
Is bound to keep the channel of the 
stream open and to prevent the ac¬ 
cumulation of filth, and is liable to 
respond In damages for any Injury 
which may be done to riparian own¬ 
ers In consequence of Its acts or neg¬ 
ligence.—^Yeager ▼. City of Pitts¬ 
burgh. 167 A. 353, 103 Pa.Super. 34 
—43 C.J. p 1133 note 64 [a]. 
Constmotlon by federal agency 
Where city exercised exclusive 
control over watercourse and not only 
permitted wall to be built therein, but 
actually participated In building 
thereof by furnishing stone used, fact 
that construction woik was done by 
federal agency mainly to furnish em¬ 
ployment to workers did not affect 
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damages to property resulting from the overflow 
of a creek running through the city, and for not 
taking measures to restrain the waters of the creek 
so that they would not overflow, because the mu¬ 
nicipality uses the stream as an outlet to a system 
of sewers.^7 It has also been held that a munici¬ 
pality using a natural drain, but without casting any 
waters into such drain except such as naturally flow 
therein, is not liable to a property owner by reason 
of an acceleration of the flow of water due to the 
paving of streets,®* and that a municipality may 
connect its sewers and drains with any natural chan¬ 
nel for the flow of water, without incurring lia¬ 
bility to keep such channel open to its mouth.®® 

§ 878. Injury through Private Drain Connect¬ 
ing with Public Sewer 

A municipal corporation has been held liable for in¬ 
jury resulting from water or sewage from a defective 
public sewer or drain backing up through a private drain 
connected with It, unless the Injury was mainly due to the 
negligence of the property owner or the connection was 
made under such circumstances that the municipality 
owed no duty to the property owner. 

It has been held in some jurisdictions that a prop¬ 
erty owner whose property is flooded by water or 
sewage from a defective sewer, backing up through 
a private drain connected with it, has a right of 
action against the municipality for the resulting 
damages,^ particularly where the landowner was 
compelled by ordinance to connect his property to 


8 878 

the sewer.® The liability of the municipality is in 
some cases based, at least in part, on the ground 
that the public sewer was paid for in whole or in 
part by assessment on abutting property,® but it has 
also been held that a municipality is not relieved 
from liability even where the sewer was paid for 
by funds raised by taxation and not by assessment 
on the property benefited.^ 

Although a municipality has been held liable, not¬ 
withstanding the damages were due to the faulty 
construction of the connection and the absence of 
check valves to prevent the backing of the water,® 
other authority has held it not liable where the in¬ 
jury was due to a defective connection,® or to the 
act of a third person, as considered infra § 886, 
or where the connection was unauthorized^ and not 
ratified by the municipality.® Also, where a mu¬ 
nicipality constructs an adequate drain and a prop¬ 
erty owner, without authority, extends the drain 
across his premises, the municipality is not liable to 
a subsequent purchaser of the premises for damag¬ 
es caused from the flooding thereof due to the in¬ 
sufficiency of the private extension.® 

Voluntary connection. Some authorities have 
held that a property owner who, as a mere li¬ 
censee, voluntarily connects his private drain 
with a public sewer, has no right of action against 
the municipality for resulting damage to his prop¬ 
erty,^® even where he pays a fee or an annual 


clt 7 *B liability for damage to realty 
from overflow of watercourse as re¬ 
sult of city’s failure to remove ob¬ 
struction caused by falling of wall In¬ 
to watercourse after city was warned 
of danger In permitting obstruction 
to remain.—^Lucas v. City of Louisi¬ 
ana, Mo.App., 178 S.W.2d 629. 
Ordlnanoa antliozlzlsig mniilclpal ao- 
tlon 

It was unnecessary for city to pass 
ordinance, authorizing it to remove 
obstruction caused by falling of wall, 
constructed by city. Into watercourse, 
before city could be held liable for 
damage to adjoining realty from re¬ 
sulting overflow of such watercourse, 
the rule that ordinance authorizing 
work to be done must be passed by 
city as prerequisite to Its liability for 
damages In connection therewith be¬ 
ing Inapplicable.—^Lucas v. City of 
Louisiana, supra. 

97, N.T.—O’Donnell v. Syracuse, 76 
N-E. 788, 184 N.Y. 1, 112 Am.S.H. 
658, 8 L.R.A.,N.S., 1042. 

86 . Miss.—Cauthen v. Canton, 110 
So. 123, 144 Miss. 471. 

99. Pa.—^Munn v. Pittsburgh, 40 Pa. 
364. 

48 C.J. p 1183 note 67. 

1 . WlB.—Trustees of University Co-1 


op. Co. ▼. City of Madison, 288 N. 
W. 742, 238 Wis. 100. 

43 C.J. p 1134 note 61. 

Right of individuals to make connec¬ 
tion with public sewers and drains 
see infra | 1806. 

8 . Wash.—^Tombari v. City of Spo¬ 
kane, 84 P.2d 678, 197 Wash. 207— 
Boyer v. City of Tacom'a, 286 P- 
659, 156 Wash. 280, 70 A.L.R. 1843. 

3. Wls.—Hart v. Neillsvllle, 104 N. 
W. 699, 126 Wls. 646, 1 L.R.A..N.S., 
953, 4 Ann.Cas. 1086. 

43 C.J. p 1134 note 64. 

4 . Ohio.—^Lakewood v. Swift, 14 Ohio 
Clr.Ct.,N.S., 396, 82 Ohio Clr.Ct 
470. 

5. N.Y.—Karflol v. New York. 108 N. 
Y.S. 1036, 119 APP.D1V. 70. 

6 . Conn.—Wilson ▼. Waterbury, 47 
A. 687, 73 Conn. 416. 

43 C.J. p 1134 note 70. 

7. Pa.—^McNemry ▼. Borough of 
Bellevue, 99 Pa.Super. 594, revers¬ 
ed on other grounds 152 A. 668, 801 
Pa. 668. 

48 C.J. p 1184 note 72. 

ConaeotloA held aufhozlBea 
Contract of defendant borough per¬ 
mitting residents of adjoining bor¬ 
ough to connect with sewer allowed 
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residents who connected indirectly 
with branch sewer to recover for de¬ 
fendant’s negligence, where direct 
connection was impossible and indi¬ 
rect connection was tacitly consented 
to.—McNemry v. Borough of Belle¬ 
vue, 152 A. 663, 801 Pa. 668. 
Notwithstanding negllgenos 

If the connection was made with¬ 
out authority the municipality Is not 
liable, although the overflow from 
the public sewer Into the private 
drain was caused by the municipal¬ 
ity’s negligence.—^Ranlett v. Lowell, 
126 Mass. 431. 

Bhauthozlsed oonnaotlon by others 
Borough which agreed to use of 
sewer by twenty-flve residents of ad¬ 
joining borough could not avoid lia¬ 
bility to resident for negligence be¬ 
cause connections In excess of twen¬ 
ty-flve were added after resident had 
connected therewith.—McNemry v. 
Borough of Bellevue, 152 A. 563, 301 
Pa. 668. 

8 . Ga.—^Atlanta v. Word, 78 Ga. 276. 
48 G.J. p 1184 note 78. • 

9. Cal.—Warden v. South Pasadena, 
148 P. 776, 168 Cal. 612. 

10 . Iowa.—Sheriff v. Oskaloosa, 94 
N.W. 904, 120 Iowa 44'2. 

48 aJ. P 1184 note 66. 
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assessment to the municipality,especially where 
he knew at the time he made the connection that the 
public sewer was inadequate at times to take care 
of the water and sewage.i2 Other authority, how¬ 
ever, has held that the liability of a municipality 
for injury caused by water and sewage backing up 
through a connection voluntarily made with a sani¬ 
tary sewer is dependent on the negligence of the 
municipality, and that there is no absolute liability 
therefor.i3 The fact that plaintiff voluntarily con¬ 
nected his house with the public sewer will not bar 
recovery for a nuisance arising from the mainte¬ 
nance of such sewer.i^ 

Connection with natural watercowrse. Where a 
natural watercourse has not been adopted as a part 
of the municipal sewerage system or as an outlet 
therefor, the municipality will not be liable for 
damages from its pollution through private drains 
from residences connected with the watercourse 
without municipal authority.^® So, where a land- 
owner connects his cellar by drain with a municipal 
watercourse not maintained as a sewer, and with¬ 
out the municipality’s consent, he cannot recover 
from the municipality for the flooding of his cellar 
by an obstruction in the watercourse.^® 

Connection with private drain. Where a munici¬ 
pality connects its sewer with a private drain, over¬ 
taxing its capacity, and allows material to accumu¬ 
late' and obstruct the flow of water, causing it to 
flow back on private property above, it is liable to 
the owners thereof for flie resulting damage.i7 

Release of damages. An agreement not to make 
any claim for damages caused by the construction 


or maintenance of a sewer, in consideration of be¬ 
ing allowed to make a connection with such sewer, 
under a statute requiring a release of all damages, 
although not technically a release, operates as 
such.i® However, such release does not relieve the 
municipality from liability for injuries from an 
overflow caused by a subsequent change in the es¬ 
tablished grade of certain streets, so as to turn ad¬ 
ditional water into the sewer, overtaxing its capac- 
ity.i® 

§ 879. Inadequacy of Sewers and Drains 

a. In general 

b. Extraordinary storm or flood 
a. In General 

Municipal corporatlona are ordinarily not liable for 
injuries resulting from the Inadequacy of sewers and 
drains, unless It is due to their negligence. 

It has been held in some jurisdictions that a mu¬ 
nicipal corporation is not liable in damages for the 
inadequacy of a drain or sewer,although a con¬ 
trary rule has been asserted in the case of a drain 
or culvert constructed to control a natural water¬ 
course rather than surface water, as considered in¬ 
fra § 882. Even though a municipality provides 
storm sewers and drains, it has no obligation to 
provide sewers and drains of sufficient capacity to 
carry off, at all times and under all circumstances, 
surface water flowing, in its normal channels,^^ and 
it is not liable in damages for a failure to provide 
adequate drainage for surface water which storms 
and the natural formation of the ground throw on 
the land,22 particularly where the drainage provid- 


Rlght to relief generaJly see Infra I 
888 . 

11. Iowa.—Sheriff v. Oskaloosa, 94 
N.W. 904, 120 Iowa 442. 

Mich.—^Dermont v. Detroit, 4 Mich. 
435. 

12 . Iowa.—Sheriff v. Oskaloosa, 94 
N.W. 904, 120 Iowa 442. 

13: S.D.—Shann v. Rapid City, 36 
N.W.2d 899. 

1<L N.Y .—^Bolton v. New Rochelle, 
82 N.Y.S. 442, 84 Hun 281—Dag- 
srett V. Cohoes, 7 N.Y.S. 882, 5 Sllv. 
Sup. 188. 

15. Iowa.—Wilson v. Ottumwa, 164 
N.W. 618, 181 Iowa 808. L.R.A. 
1918B 4<68. 

Pollution of watercourse generally 
see Infra S 885. 

16: N.H.—Levasseur ▼. Berlin, 71 A. 
628. 76 N.H. 146. 

Flooding lands by obstruction or di¬ 
version of watercourse generally 
see Infra i 882. 

17. Or.—^Harblson v. EOUsboro, 204 
P. 618, 108 Or. 257. 


18: R.I.—^Klng V. Granger, 41 A. 
1012. 21 R.I. 93, 79 Am.S.R. 779. 

19. R.I .—King V. Granger, supra. 

Diversion of surface water from Its 
natural course by construction of 
street Improvements see Infra 6 
883. 

2a Conn.—Spltzer v. City of Water- 
bury, 164 A. 157, 118 Conn. 84. 

Ga.—^Neese v. City of Atlanta, 165 
S K 166, 46 Ga.App. 876. 

La.—^Urban Land Co. v. City of 
Shreveport, 162 So. 747, 182 La. 
978. 

Mass.—^Angllm v. City of Brockton, 
179 N.K 289, 278 Mass. 90. 

Neb.—Wilson v. City of Omaha, 291 
N.W. 732, 188 Neb. 13—^Adams v. 
City of Omaha, 280 N.W. 680, 119 
Neb. 763. 

Pa.—Aron v. City of Philadelphia 
164 A. 777. 810 Pa. 84—Dlkllch v. 
City of Johnstown, 180 A. 41, 118 
Pa^Super. 288. 

S.D.—Deschner v. City of Ipswich, 
240 N.W. 487, 59 S.D. 456. 

48 C.J- p 1185 note 82. . 
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Surface waters generally sea Infra 

5 888 . 

Size of Inlet 

Oa.—^Rogers v. City of Atlanta, 6 S. 

E.2d 144, 61 Ga.App. 444. 

48 C.J. p 1186 note 82 [a]. 

2L Pa.—Aron v. City of Philadel¬ 
phia, 164 A. 777, 810 Pa. 84. 

22. Iowa.—Cole v. City of Des 
Moines, 282 N.W. 800, 212 Iowa 
1270. 

N.J.—^Amn V. Borough of Northvale, 
148 A. 437, 105 N.J.Law 107. 

Pa.—Aron v. City of Philadelphia, 
164 A. 777, 810 Pa. 84—Wlnghardt 
V. City of Pittsburgh, Com.Pl., 86 
Plttsb.Leg.J. 193. 

S.D.—^Deschner v. City of Ipswich, 
240 N.W. 487, 69 S.D. 456. 

Failure to pronrlde oompleta remedy 
Where city was confronted with a 
difficult drainage problem. It could 
not be held strictly accountable by 
owner of property which was still 
flooded after grading and paving of 
streets merely because it failed com¬ 
pletely to remedy the existing con- 



63 C.J.S. 


MUNICIPAL CORPORATIONS 


§879 


ed improved conditions and the only complaint is 
that the municipality did not wholly relieve the 
premises of surface water.*® There is, however, 
authority, particularly in jurisdictions where it is 
held that, when a city undertakes to construct sew¬ 
ers and drains or to alter or reconstruct old ones, 
it assumes the duty of completing and keeping them 
in such condition that the property of the citizen 
will not be injured thereby,that a municipality 
which provides sewers and drains is liable for dam¬ 
ages resulting from its failure to provide sewers or 
drains of sufficient capacity to carry off sewage and 
water which may reasonably be expected to accumu¬ 
late under ordinary conditions,*® or where the plan 
adopted is obviously insufficient.*® Also, a munici¬ 
pality has been held liable where, after the work 
has been completed and experience has demonstrat¬ 
ed that the system is inadequate to meet require¬ 
ments, the municipality takes no steps to remedy 
the condition*^ within a reasonable time after no¬ 
tice thereof, actual or constructive.*® 

Creation of nuisance. Where a municipality has 
built a sewer or drain and by reason of the insuffi¬ 
ciency thereof a nuisance is created, the munici¬ 
pality is liable in damages,** if after notice of the 


nuisance it fails to adopt and execute such meas¬ 
ures as are necessary to remove the nuisance.®* 

Construction contrary to directions. Where the 
municipality has prescribed the capacity of a drain 
or sewer and it is not constructed as directed, the 
municipality will be liable for resulting damage.®^ 

Sewer or drain becoming inadequate after con¬ 
struction, In some jurisdictions it has been held 
that, where sewers or drains were sufficient when 
constructed, the municipality is not liable if they 
subsequently become insufficient by reason of in¬ 
crease of population,®* the improvement of lots by 
individual owners,®® the increase of the burden on 
its storm sewer system by introducing new out¬ 
lets,®^ or the greater extent of property graded and 
built on,®® provided there is no negligence in do¬ 
ing such grading.®® In some jurisdictions, howev¬ 
er, it has been held that the fact that sewers were 
adequate when first constructed will not relieve the 
municipality from liability for failure to make such 
changes as an increase of population and the al¬ 
tered condition of things make necessary,®? partic¬ 
ularly where property owners are compelled by 
ordinance to connect with the sewer or drain;®® 
the maintenance of such situation by the munici- 


ditlozL—Womar v. City of Long 
Beach, 114 P.2d 704, 46 Cal.App.2d 
648. 

rallore to provldo adognate sewers 
Liability may not be predicated on 
a failure to provide adequate sewers 
to carry off water naturally draining 
into brook or failure to build addi¬ 
tional sewers.—^McCutchen v. Village 
of Peeksklll. 8 N.Y.S.2d •277, 167 Misc. 
4<60. 

33. Minn.—^Roche v. City of Minne¬ 
apolis. 27 N.W.2d 296, 228 Minn. 
369. 

Neb.—^Adams v. City of Omaha, 280 
N.W. 680, 119 Neb. 768. 

S.D.—^Deschner v. City of Ipswich, 
240 N.W. 487, 59 S.D. 456. 
Submerged outlet 
Action of city In providing sub¬ 
merged, instead of surface, outlet 
for storm sewer was held not to con¬ 
stitute negligence where the drop in 
elevation was slight and a surface 
outlet would have reduced the fall 
and slowed the flow of water through 
drain even more.—^Roche v. City of 
Minneapolis, 27 N.W.2d 296, 228 
Minn. 859. I 


Ky.—Seay v. City of Louisville, 
82 S.W.2d 212, 259 Ky. 64. 

35. Ky.—City of Louisville v. Cope, 
176 S.W.2d 890, 296 Ky. 207. 

Okl.—Corpus Juris quoted lu City of 
Ada V. Canoy, 177 P.2d 89, 91, 92, 
198 Okl. 206. 


Wash.—Tombaxi v. City of Spokane, 
84 P.2d 678, 197 Wash. 207. 

48 C.jr. p 1186 note 84. 

33. Okl.—Corpus JUrls quoted lu 
City of Ada v. Canoy, 177 P.2d 89, 
91, 92, 198 Okl. 206. 

43 C.J'. P 1186 note 86. 

37. Axis.—City of Tucson v. O’Rlel- 
ly Motor Co., 168 P.2d 246. 68 Ariz. 
240. 

Colo.—City and County of Denver v. 
Mason. 296 P. 788, 88 Colo. 294. 

N.C.—-Gore v. City of Wilmington, 
140 S.E. 71, 194 N.a 450. 

Okl.—Corpus Juris quoted lu City of 
Ada V. Canoy, 177 P.2d 89, 91, 92, 
198 OkL 206. 

48 C.J. p 1186 note 86. 

83. Arlz.—City of Tucson v. O'Rlel- 
ly Motor Co.. 168 P.2d 246, 68 Arlz. 
240. 

Okl.—Corpus Juris quoted lu City of 
Ada V. Canoy, 177 P.2d 89, 91, 92, 
198 Okl. 206. 

48 C.J. P 1185 note 87. 

29l Conn.—Corpus Juris cited lu 
Spltzer V. City of Waterbury, 164 
A. 167. 160, 118 Conn. 84. 

Okl.—corpus Juris quoted lu City of 
Ada V. Canoy, 177 P.2d 89, 91, 92, 
198 OkL 206. 

43 CJ. p 1186 note 89. 

Creation of nuisance by construction 
of sewer or drain see infra S 880. 

30. Okl.—Corpus Juris quoted lu 
City of Ada v. Canoy, 177 P.2d 89, 
91. 92, 198 Okl. 206. 

48 aj. p 1136 note 90. 
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Notice of defects and obstructions 
generally see infra 9 887. 

31. Ark.—LltUe Rock v. Willis, 27 
Ark. 672. 

38. Pa.—Carr v. Northern Liberties* 
86 Pa. 824, 78 Am.D. 842. 

43 C.J. p 1136 note 93. 

33. Ohio.—^Hamilton v. Ashbrook, 67 
N.K 239, 62 Ohio St. 511—Sprlng- 
fleld V. Spence, 39 Ohio St. 666. 

34. Pa.—^Aron v. City of Philadel¬ 
phia, 164 A. 777, 810 Pa. 84. 

35. Pa.—Carr v. Northern Liberties, 
86 Fa. 324, 78 AnaD. 842. 

36. Mo.—Steinmeyer v. St Louis, 8 
Mo.App. 266. 

37. Ky.—^Louisville v. Leezer, 186 S. 
W. 223,143 Ky. 244. 

Okl. — corpus Juris dted lA City of 
Ada v. Canoy, 177 P.2d 89, 92, 198 
Okl. 206. 

Wash.—Tombari v. City of Spokane, 
84 P.2d 678, 197 Wash. 207—Boyer 
V. City of Tacoma, 286 P. 659, 166 
Wash. 280, 70 A.L.R. 1842. 

Duty to provide for future growth. 

Where city undertakes to establish 
drainage and sewerage system, it Is 
under duty to provide for growth in 
population of city and increase In 
use that may naturally and reason¬ 
ably be expected.—City of Louisville 
V. Cope, 176 S.W.2d 390, 296 Ky. 207. 

38L Wash.—^Boyer v. City of Taco¬ 
ma, 286 P. 669. 166 Wash. 280. 70 
A.L.R. 1842. 
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pality thereafter, with knowledge thereof, consti¬ 
tutes a nuisance or negligent maintenance for which 
the municipality is liable.39 Also, it has been held 
that a municipality is liable where it negligently 
overtaxes its drains or sewers by conducting into 
them a quantity of water which they are incapable 
of discharging,^® as where it negligently connects 
a storm sewer with a small sanitary sewer which is 
obviously an insufficient outlet therefor, thereby re¬ 
sulting in the backing up of water in the sanitary 
sewer during ordinary rainstorms,^! or where it 
diverts the surface water from additional territory 
into a drain or sewer, thereby increasing its bur¬ 
dens and overtaxing its capacity and causing it to 
overflow or the water to back up from it to the in¬ 
jury of adjoining property owners.^® A municipal¬ 
ity which undertakes to improve a stream has been 
held liable for injury caused by its delay in provid¬ 
ing a sufficient outlet into the sea to carry off the 
water which by its work upon the upper part of the 
stream has been increased in volume beyond the 
natural flow.^* 

Negligence of municipality. Although in some 
jurisdictions it has been held that a municipality is 
not liable for injury caused by the insufficient ca¬ 
pacity of a drain or sewer which it negligently in¬ 
stalled,^4 generally, where the inadequacy is due to 
the negligence of the municipality,^® as where it is 


due to the negligence of the municipality in failing 
to take competent advice before undertaking its con¬ 
struction,4® or to the construction of the utility in 
a negligent or unskillful manner,47 the municipality 
will be liable for resulting damages. So, it has been 
held that, where a municipality undertakes to build 
a sewer and compels objecting property owners to 
pay the sums assessed against them for that pur¬ 
pose, it becomes bound to use due care so to con¬ 
struct it with reference to its size and fall and the 
inlets that it will carry away the drainage for the 
designated district,48 and, if in the case of an ordi¬ 
nary natural rainfall the sewer proves insufficient, 
it may be inferred that there was negligence in the 
construction thereof and the municipality is liable 
for the resulting damage.4® Likewise, the munici¬ 
pality is liable where the sewer or drain becomes in¬ 
adequate through becoming obstructed or in need of 
repair.5® 

b. Extraordinary Storm or Flood 

A municipal corporation la not required to anticipate 
and provide for extraordinary storms or floods and Is not 
liable for Injuries caused by the insufflclency of drains 
or sewers to carry off surplus waters from such a storm or 
flood. 

A municipal corporation is not required to antici¬ 
pate and provide against the results of cloudbursts 
and extraordinary and unusual storms or floods.®! 


89. Ala.—Oozyiu Oturia oited la 
City of Birmingham v. Greer, 126 
So. 859. 860. 220 Ala. 678. 

Okl.—Oorpmi Jtuis oltsd In City of 
Ada V. Canoy, 177 P.2d 89. 92, 198 
Okl. 206. 

13 CJ. p 1136 note 98. 

Creation of nuisance by municipality 
£renerally see infra 5 880. 
“Although a system for the drain¬ 
age of surface water from the streets 
of a city may be sufficient for that 
purpose at the time of its installa¬ 
tion. yet where, by reason of changred 
conditions, due to the erection of 
buildings which shed water into the 
streets, and to the construction of 
pavements in the streets, both of 
which prevent the natural seepage 
of surface water into the ground and 
thereby concentrate and augment the 
volume of water flowing through the 
streets, the drainage system becomes 
inadequate to carry off water accu¬ 
mulating in the streets from an ordi¬ 
nary rainfall, by reason of which 
condition the water precipitated into 
the streets during a rainfall is not 
drained with sufficient rapidity to 
prevent its overflowing upon adjoin¬ 
ing premises, and where the situa¬ 
tion is known to the city. Its main¬ 
tenance thereafter by the city con¬ 
stitutes a nuisance, and the city may 
be liable for resulting damage there¬ 
from to adjacent property owners."— 


City of Macon v. Douglas. 166 SJEQ. 
922, 45 Ga.App. 798—Macon v. Macon 
Paper Go., 132 S.E. 136. 35 GeuApp. 
120 . 

40. Colo.—City and County of Den¬ 
ver V. Mason, 296 P. 788. 88 Colo. 
294. 

43 C.J. p 1186 note 99. 

41. Colo.—City and County of Den¬ 
ver V. Mason, supra. 

42. Ky.—^Anderson v. City of Lud¬ 
low. 62 &W.2d 785. 250 Ky. 204. 

By change of grade of adjoining 
streets 

R.I.—^King V. Granger, 41 A. 1012, 
21 R.L 98. 

Bven though muaiclpallty did not 
Gonstmot the sewers or drains 
Ky.—^Anderson v. City of Ludlow, 62 
S.W.2d 786, 250 Ky. 204. 

43. Mass.—^Boston Belting Co. t- 
Boston, 20 N.E. 320. 149 Mass. 44. 

44. N.J.—^Amn v. Borough of North- 
vale, 143 A. 437, 106 N.J.Law 107. 

45. Begrae of oare required 

City is bound to use only ordinary 
care to construct sewer and drains 
sufficient to carry off ordinary rain¬ 
falls.—City of Paintsville v. Preston, 
59 S.W.2d 542, 248 Ky. 591. 

48. Del.—^ECarrigan v. Wilmington. 

12 A. 779. 13 Del. 140. 

43 C.J. P 1136 note 6. j 
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Negligence in adoption of plan gen¬ 
erally see supra 5 875. 

47. Conn.—Spitzer v. City of Water- 
bury, 154 A. 157, 118 Conn. 84. 

43 C.J. p 1136 note 6. 

Negligence in construction generally 
see supra 5 876. 

40. Ill.—^Litchfield v. Southworth, 67 
IlLApp. 398. 

49. Ill.—^Litchfield v. Southworth, 
supra. 

sa Arlz.—City of Tucson v. O'RIel- 
ly Motor Co., 168 P.2d 246, 68 Ariz. 
240. 

Wis.—^Trustees of University Co-op. 
Co. v. City of Madison, 288 N.W. 
742. 233 Wis. 100. 

43 aJ. p 1136 note 9. 

Negligence in maintenance or re¬ 
pair generally see supra S 876 c. 

61. Md.—^Eisensteln v. Mayor, Coun¬ 
selor and Aldermen of City of An¬ 
napolis, 9 A.2d 224, 177 Md. 222. 
Duty of munlolpallty 

(1) A municipality which con¬ 
structs sewers and catch-basins or 
drains sufficiently large to carry off 
ordinary rainfalls or such amount of 
water as may be expected to accumu¬ 
late at that point has performed Its 
duty therein.—City of Paintsville v. 
Preston, 69 S.W.2d 542, 248 Ky. 691. 

(2) If the municipality has not di¬ 
verted water into the area or in- 
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There is no municipal liability for insufficiency of 
sewers or drains to carry off surplus water from an 
unprecedented or extraordinary storm or flood,®^ 
unless the statute makes the municipality liable as 
insurer,especially where such drains or sewers 
are amply sufficient to meet all demands on them un¬ 
der ordinary conditions.®* A contract by the mu¬ 
nicipality with the owner of land adjoining a ditch 
to straighten and enlarge the ditch through his 
premises so as to carry off all the water without 
overflowing his land, and to keep the ditch in re¬ 
pair, cannot be construed as requiring the munici¬ 
pality to provide against unexpected and extraordi¬ 
nary floods.®® In order to give a stream or body 
of water the character of an extraordinary flow it is 
not necessary that it should be the greatest flow 
within memory, but its character in this respect is 
to be tested by comparison with the usual volume 
of floods ordinarily occurring.®® The mere fact, 
however, that a rainfall was unusual for the partic¬ 


ular season in which it occurs does not relieve the 
municipality from liability.® ^ A municipality, as a 
general rule, is required to guard against such 
floods or heavy rains as have occasionally occurred, 
and which may reasonably be expected to occur 
again, although their occurrence may be at irregu¬ 
lar and wide intervals of time.®® 

Proximate cause. Where the negligence of the 
municipality was the proximate or immediate cause 
of an overflow causing damage, the municipality 
cannot escape liability because there were extra¬ 
ordinary rainfalls or freshets at the time,®® and it 
has been held that, where the negligence of a mu¬ 
nicipality in failing to keep its sewers open and in 
repair contributed to the damage to property, it is 
liable, although the rain causing the damage was 
of an extraordinary character.®^ So, it has been 
held that, if the damage was proximately due to an 
unusual rainfall, but was aided by the municipality’s 
negligence, the municipality is proportionately lia- 


ereased the area*to be drained. It is 
not required to do more than take 
care of the usual and ordinary flow 
of water occasioned by rainfall or 
otherwise.—^Blaenateln v. Mayor, 
Counselor and Aldermen of City of 
Annapolis, 9 A.2d 224, 177 Md. 222. 

BSU Conn.—Corpus JUrls cited la 
Spitzer v. City of Waterbury, 164 
A. 157, 160, 118 Conn. 81. 

Ga.—Southland CofTee Co. v. City of 
Macon, 8 S.E.2d 739, 60 Oa.App. 
258. 

Ky.—Seay v. City of Lioulsvllle, 82 S. 
W.2d 212, 269 Ky. «4—City of 
Palntsvllle v. Preston, 59 S.W.2d 
542, 248 Ky. 691. 

Md.—Eisenstein v. Mayor. Counselor 
and Aldermen of City of Annapolis, 
9 A.2d 224, 177 Md. 222. 

Minn.—^Roche v. City of Minneapolis, 
27 N.W.2d 295, 223 Minn. 359— 
Corpus Juris cited la Hanson ▼. 
City of Montevideo, 249 N.W. 46, 
47. 189 Minn. 268—Corpus Juris 
quoted la Power v. Village of Hib- 
blng, 233 N.W. 597, 699. 182 Minn. 
66 . 

Neb.—Wilson v. City of Omaha. 291 
N.W. 738. 138 Neb. 18. 

N.Y.—Stack V. City of New York, 
234 N.Y.S. 486, 134 Misc. 105. 

N.D.—^Hamilton v. City of Bismarck, 
300 N.W. 631, 71 N.D. 821. 

Ohio.—Price ▼. City of Akron, 166 
N.E. 490, 23 Ohio App. 513. 

Okl.—Corpus Juris dtad la Oklahoma 
City V. Evans. 60 P.2d 234, 238, 178 
Okl. 586. 

Pa.—^Diklich v. City of Johnstown, 
180 A. 41. 118 Pa.Super. 283. 

Wls.—^Trustees of University Co-op. 
Co. V. City of Madison, 288 N.W. 
742. 233 Wls. 100. 

43 C.J. p 1136 note 10. 

-Overflow of natural watercourse due j 


to extraordinary flood see infra S 
882. 

Bxfcraordiaary storm or flood 

(1) An extraordinary storm is not 
necessarily an unprecedented one. 
but one that happens so rarely that 
it is unusual and not ordinarily to be 
expected. 

Conn.—Spitzer v. City of Waterbury. 

164 A. 167, 118 Conn. 84. 

Okl.—Oklahoma City v. Evans, 60 P. 

2d 234, 173 Okl. 686. 

43 C.J. p 1136 note 10 [a]. 

(2) In order to constitute a de¬ 
fense to liability, the rain must be of 
such extraordinary and unprecedent¬ 
ed volume that the city could not in 
exercise of ordinary prudence rea¬ 
sonably be expected to anticipate or 
to protect property in the locality 
against it.—City of Louisville v. 
Cope, 176 S.W.2d 390, 296 Ky. 207. 
Bellof sower 

Landowner whose land was flooded 
during excessive rains could not re¬ 
cover against city for failure to con¬ 
struct relief sewer, unless part of 
original drainage scheme.—^Aron v. 
City of Philadelphia, 164 A. 777, 310 
Pa. 84. 

Trespass op nnlsanoe 

Liability cannot be imposed on the 
theory of trespass or nuisance.— 
Power V. Village of EUbbing, 233 N. 
W. 697, 182 Minn. 66. 

53: Minn.—Corpus Juris quoted in 
Power V. Village of Hibbing, 233 
N.W. 697. 699. 182 Minn. 66. 

48 QJ. p 1137 note 11. 

ICuniolpallty held not UaUa as In^ 
surer 

Okl.—Oklahoma City v. Evans. 60 P. 

2d 284, 173 Okl. 686. 

54i Conn —Spitzer v. City of Watei^ 
bury, 154 A. 167, 118 Conn. 84. 
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Md.—^Eisenstein ▼. Mayor, Counselor 
and Aldermen of City of Annap¬ 
olis. 9 A.2d 224. 177 Md. 222. 

Minn.—Corpus Juris quoted la Pow¬ 
er V. Village of Hibbing, 233 N.W. 
697, 699, 182 Minn. >66. 

Okl.—Corpus Juris olted la Oklaho¬ 
ma City V. Evans. 60 P.2d 234. 238. 
173 Okl. 586. 

48 CJ. p 1137 note 12. 

5& Mich.—Coldwater v. Tucker, 36 
Mich. 474, 24 Am.R. 601. 

58: Pa.—Siegfried v. South Bethle¬ 
hem Borough, 27 PaSuper. 466. 

Wash.—Corpus Juris quoted in Tom- 
bari v. City of Spokane, 84 P.2d 
678, 680, 197 Wash. 207. 

57. Wash.—Corpus Juris quoted in 
Tombari v. City of Spokane, 84 P. 
2d 678, 680, 197 Wash. 207. 

Wis.—J. F. Rappel Co. v. Manitowoc, 
195 N.W. 399, 182 Wls. 141. 

68 i Hawaii.—Cahral v. City and 
County of Honolulu, 82 Hawaii 872. 

Miss.—City of Vicksburg v. Porter¬ 
field, 146 So. 355, 164 Miss. 581. 

Wash.—Corpus Juris quoted In Tom¬ 
bari V. City of Spokane, 84 P.2d 
678, 680, 197 Wash. 207. 

43 C.J. p 1137 note 16. 

63. S.D.—^Nelson v. City of Sioux 
Falls. 292 N.W. 868. 67 S.D. 320. 

Wls.—Trustees of University Co-op. 
Co. V. City of Madison, 288 N.W. 
742, 238 Wls. 100. 

48 C.J. p 1138 note 18. 

Proximate cause of damage from 
construction or maintenance of 
drains or sewers generally see in¬ 
fra S 889. 

60. Ga.—City of Thompson v. Mc- 
Corkle. 171 S.E. 186, 47 Ga.App. 
629. 

43 C.J. p 1138 note 19. 
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ble.®i On the other hand, even if there is negli¬ 
gence concurring with an extraordinary flood or 
rainfall, the municipality is relieved from liability 
if the flow is so voluminous in character that it 
would of itself have produced the injury independ¬ 
ently of such negligence.®^ In other words, if the 
superior force would have produced the same dam¬ 
age whether or not the municipality had been neg¬ 
ligent, its negligence is not deemed the cause of the 
injury.®* 

§ 880. Creation of Nuisance 

The right of a municipal corporation to lay out, con¬ 
struct, maintain, and operate sewers, drains, or a sewage 
disposal plant or system does not entitle It to create a 


nuisance thereby, and It Is liable for Injuries caused by a 
nuisance resulting therefrom. 

The right of a municipal corporation to lay out, 
construct, maintain, and operate sewers and drains®® 
or a sewage disposal plant or system®® does not in¬ 
clude the right to create a nuisance, no matter how 
great may be the necessity of providing a sewer 
system for the municipality.®® Hence, a munici¬ 
pal corporation is liable in damages to a person in¬ 
jured by the construction or maintenance of a mu¬ 
nicipal drain, sewer, or sewer system so as to con¬ 
stitute a nuisance,®^ or by its abandonment or de¬ 
struction in such a manner as to create a nuisance,®* 
or by the location or operation of a sewage disposal 
plant so that its operation constitutes the mainte¬ 
nance of a nuisance.®* 


61. B.D.—Haley, etc., Co. v. Huron, 
158 N.W. 891, 36 S.D. «. 

68l Mo. —^Brash v. St. Louis, 61 S- 
W. 808, 161 Mo. 433. 

43 aJ. p 1138 note 21. 

63. Mo.—^Hannan v. Kansas City, 
173 S.W. 703, 187 Mo.App. 315. 

S.D.—^Haley, etc., Co. v. Huron, 163 
N.W. 891. 36 S.D. 6. 

64. Arls.—City of Phoenix v. John¬ 
son, 76 P.2d 30. 61 Arlz. 115. 

Kan.—Jeaklns v. City of El Dorado, 
68 P.2d 798, 143 Kan. 206. 

Mas&—An^llm v. City of Brockton. 

179 N.ZL 289, 278 Mass. 90. 

Tenn.—^Mayor, etc., of City of Chat¬ 
tanooga V. Dowling, 47 S.W. 700, 
101 Tenn. 842. 

Wls.—^Wlnchell v. City of Waukesha, 
85 N.W. 668. 110 Wis. 101, 84 Am. 
S.R. 903. 

Creation of nuisance by: 

Discharge of sewage: 

Generally see infra 5 884. 
Pollution of stream see Infra 9 
885. 

Inadequacy of sewer or drain see 
supra 8 879. 

Sewers as constituting nuisance gen¬ 
erally see Nuisances 9 68. 

BlTeot of statute 

Statute relating to construction of 
municipal sewer ssrstem was held not 
intended to regulate private rights 
nor to authorize creation of nuisance. 
—Oklahoma City v. West, 7 P.2d 888, 
166 Okl. 63. 

Danger to health or life 
It Is never to be presumed that the 
law Intended that city's charter right 
to construct and maintain drainage 
systems carries with it the right to 
construct or maintain them In such 
a way as to endanger the health or 
life of another.—Southlcmd Coffee Co. 
V. City of Macon. 3 S.B.2d 739, 60 GfL 
App. 263. 

Subject to Judicial ooutrol 
Fact that sewerage system was 
Installed pursuant to direction of 
city does not place it beyond judicial 


control.—City of Harrlsonvllle, Mo., 
V. W. S. Dickey Clay Mfg. Co., C.C.A. 
Mo., 61 F.2d 210, reversed on other 
grounds 53 S.Ct. 602, 289 U.S. 334. 77 
L.Bd. 1208. 

65. Md.—^Livezey v. Town of Bel 
Air, 199 A. 838, 174 Md. 668. 

Determlnatloa of auisaaoe 

(1) The location and manner of 
operation of a sewage disposal plant 
determine whether or not It is a nui¬ 
sance. 

Fla.—City of Lakeland v. State ez 
reL Harris. 197 So. 470, 148 Fla. 
761. 

Tex.—Boyd v. City of San Angelo, 
Civ.App., 290 S.W. 833. 

(2) It Is not a nuisance per se. 

Fla.—City of Lakeland y. State ez 

rel. Harris, supra. 

Tex.—^Boyd v. City of San Angelo, 
supra. 

43 C.J. p 1138 note 24 [b]. 

(8) Where a municipality has 
charter power to locate and operate 
a sewage disposal plant. Its opera¬ 
tion has been held not to give rise to 
a nuisance either per se or per accl- 
dens.—City of Temple v. Mitchell, 
Tex av.App., 180 S.W.2d 969. 

Duty of muniolpal oorporatton 
which provides a sewage disposal 
plant is to provide one which will 
not render harm to its citizens either 
within or without, the municipal 
boundaries.—City of Lakeland v. 
State ex reL Hams, 197 So. 470, 143 
Fla. 761. 

66, Arlz.—City of Phcenlz v. John¬ 
son, 75 P.2d 80. 51 Arlz. 116. 

67- Arlz.—City of Phoenix v. John¬ 
son, supra. 

Cal.—^Durante v. City of Oakland, 66 
P.2d 1826, 19 Cal.App.2d 543. 

Conn.—Spltzer v. City of Waterbury, 
164 A. 167, 118 Conn. 84. 

Kan.—Jeaklns v. City of El Dorado, 
63 P.2d 798, 143 Kan. 206. 

Ky.—Corpus Juris quoted in City of 
Irvine v. Gallagher. 19 &W.2d 968, I 
969, 230 Ky. 347. j 
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Md.—^Llvezey v. Town of Bel Air, 199 
A. 888, 174 Md. 568. 

N.M.—^Barker v. City of Santa Fe, 
186 P.2d 480, 47 N.M. 86. 

Ohio.—City of Salem v. Harding, 169 
N.B. 467, 121 Ohio St. 412. 

Okl.—City of Ada v- Canoy, 177 P. 
2d 89, 198 Okl. 206—Oklahoma City 
V. Miller. 66 P.2d 990. 179 Okl. 368 
—Oklahoma City v. Eylar, 61 P.2d 
649, 177 OkL 616, followed In Okla¬ 
homa City V. Myers. 61 P.2d 663. 
177 Okl. 622. 

Tenn.—^Mayor, etc., of Knoxville ▼. 
Klaslng, 76 S.W. 814, 111 Tenn. 
184—^Mayor, etc., of City of Chat¬ 
tanooga y. Dowling, 47 S.W. 700, 
101 Tenn. 842—^Dizon v. City of 
Nashville, App., 203 S.W.2d 178. 

43 C.J. p 1138 note 24. 

Injunction against continuance of 
nuisance caused by defective sewer 
or drain see Infra 95 892-894. 
Liability of munclpallty for nui¬ 
sance: 

Generally see supra S 770. 

Created by third person see Infra i 

886 . 

sanitary sewer 

Tez.—^Lindsay v. City of Sherman, 
Civ.App., 86 S.W. 1019. 

Nnlsauce haid aot Bbowa 
Maintenance in park of ditch and 
sewer without guarding mouth of 
sewer was held not to Involve crea¬ 
tion of nuisance.—^Erickson v. Vil¬ 
lage of West Salem, 236 N.W. 679, 
205 Wis. 107. 

Active wrong 

Even though negligence may not 
Impose liability, a municipal corpora¬ 
tion is liable for active wrong tn con¬ 
structing, maintaining, and operating 
sewer and disposal plant.—Ennever 
V. Borough of Bergenfleld. 144 A. 809, 
106 N.J.Law 419. 

68 . Ohio.—^ity of Salem v. Harding, 
169 N.E. 467, 121 Ohio St. 412. 

69. Fla.—City of Lakeland v. Doug¬ 
lass, 197 So. 467, 143 Fla. 771. 
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It is no defense to liability that the erection, 
maintenance, and operation of the sewer or sewage 
disposal plant is in the exercise of a governmental 
function,^® or that the municipal board of health un¬ 
der whose authority the action was taken, in the 
discharge of its duties, acts in the exercise of the 
police powerJi In such case the liability is not 
based or founded on negligence, but on the wrong 
■or tort committed by the municipality in maintain¬ 
ing the nuisance.7^ It must be shown that the nui¬ 
sance existed at the time or before the filing of the 
action for damages.^s The right to recover applies 
both to public and private nuisances,74 but with this 
difference, that in the case of a public nuisance the 
person seeking relief either by way of damages, 
as considered infra § 888, or injunction, as consid¬ 
ered infra § 893, must show that he has sustained 
special injury different from that suffered by the 
public at large. Where a stream is adopted by a 
municipality as a storm-water sewer, but subse¬ 
quently householders in the vicinity, with the knowl¬ 
edge of the municipal ofiBcers, although without for¬ 


mal leave of the municipality, connect their closets 
and waste pipes with the sewer, by reason of which 
it becomes a nuisance, the municipality is liable.76 

Prescription, The right of a municipality so to 
maintain its drain or sewers as to create a public 
nuisance cannot be acquired by prescription,76 but 
the municipality may acquire a prescriptive right to 
maintain a private nuisance.77 

Personal discomfort and injury ta health. In 
some jurisdictions, a municipal corporation which 
creates a nuisance by the construction, maintenance, 
or operation of sewers, drains, or a sewage disposal 
system is liable only for injuries to property result¬ 
ing therefrom, and is not liable for death, sickness, 
or personal discomfort caused thereby.78 In other 
jurisdictions, a municipality has been held liable for 
the consequences of odors, stenches, and pollution 
of the atmosphere resulting from its creation of 
such a nuisance,79 and recovery has been allowed 
for death, sickness, discomfort, annoyance, and in¬ 
convenience caused thereby,90 especially where com- 


Md.—^Livezey v. Town of Bel Air, 199 
A. 838. 174 Md. 668. 

Tex.—City of Honey Grove v. Mills. 

Civ.App., 2S6 S.W. 267. 

Wls. — ^Hasslinger v. Villaere of HArt- 
land, 290 N.W. 647, 284 Wls. 201. 
Proper oonstmotlon mad operattoa. 
bold no defense 

Arlz.—City of Phoenix v. Johnson, 75 
P.2d 80, 61 Arin 116. 

Sewaffe disposal plant held to con- 
stltnte nnlsanoe 

Wls. — ^Hassllnger v. Villagre of Hart- 
land. 290 N.W. 647, 234 Wls. 201. 
ActloxL hy state hoard of health 

(1) It la not within competency of 
state board of health to foreclose a 
Judicial determination whether, by 
reason of location of village's sewage 
disposal plant. It would be a nui¬ 
sance per ae.—^Hasallnger v. Village 
of Hdrtland, supra. 

(2) Approval of plans and spec¬ 
ifications of sewage disposal plant by 
st'ate board of health was held not to 
preclude Judicial determination 
whether location of plant was such 
that it constituted a nulsanca— 
Hassllnger v. Village of Hartland, 
supra. 

70. Kan.—Jeaklns v. City of El Dor¬ 
ado, 63 P.2d 798, 148 Kan. 206. 

Okl.—Oklahoma City v. Miller, 65 P. 
2d 990, 179 Okl. 868—Oklahoma 
City V. Eylar, 61 P.2d 649, 177 OkL 
>616, followed in Oklahoma City v. 
Myers, 61 P.2d 653, 177 OkL 622. 

71. Ohio.—City of Salem v. Harding, 
169 N.E. 457, 121 Ohio St. 412. 

72. Qa.—^Foster v. Mayojr and Aider- 

men of City of Savannah, 48 S.E. 
2d 686, 77 GkLApp. 846. I 


Okl.—City of Ada v. Canoy. 177 P.2d 
89, 198 OkL 206. 

73h Miss.—Cauthen v. Canton, 110 
So. 123, 144 Miss. 471. 

74. Arlz.—City of Phoenix v. John¬ 
son, 76 P.2d 30, 61 Arlz. 115. 

Ky.—Corpus Jnrls q.uoted In City of 
Irvine v. GaJlaher, 19 S.W.2d 968, 
969, 280 Ky. 847. 

Md.—^Livezey v. Town of Bel Air, 
199 A 838, 174 Md. 668. 

43 G.J. p 1188 note 24. 

75. Ky.—corpus Juris quoted In 
City of Irvine v. Gallaher, 19 S. 
W.2d 968, 969, 230 Ky. 347. 

N.T.—Demby v. Kingston, 14 N.T.S. 
601, 60 Hun 294, affirmed 30 N.E. 
1148, 133 N.Y. 538. 

Injury through private drain con¬ 
necting with sewer see supra S 878. 

76L Hawaii.—Cabral v. City and 
County of Honolulu, 82 Hawaii 
872. 

Or.—Ulmen v. Mt. Angel, 112 P. 629, 
57 Or. 647, 86 L.R.A,N.S., 140. 

Pa.—Freedmai) v. Borough of West 
Hazleton, 146 A. 664, 297 Pa. 58. 
Pollution of stream see Infra S 885. 

77. Ohio.—^Norwalk v. Blatz, 9 Ohio 
Clr.Ct,N.S., 417, 29 Ohio Cir.Ct. 
306. 

48 C.J. p 1139 note 32. 

7Bm Ky.—City of Hazard v. Eversole, 
133 S.W.2d 906, 280 Ky. 621. 

48 C.J. p 1139 note 88. 

Effect on health of person as affect¬ 
ing rental value of property in¬ 
jured see infra 5 947. 

79. Ala.—City of Bessemer v. 

Chambers, 8 So.2d 163, 242 Ala. 

666 . 


Cal.—More v. City of San Bernardino, 
6 P.2d 661, 118 CaLApp. 732. 

Ga.—City of Barnesvllle v. Parham, 
160 S.E. 879, 44 Ga.App. 161. 

Tex.—Chandler v. City of Olney, 87 
S.W.2d 260, 126 Tex. 230. 
Proximity to sewage plant 
Damages should not be assessed 
because of proximity to plaintiffs’ 
dwelling of physical structure con¬ 
stituting plant, but should be based 
only on odors Involved In plant's 
operation.—^Hassllnger v. Village of 
Hartland, 290 N.W. 647, 284 Wls. 201. 
Fezmansnt damages 
Property owners seeking damages 
from city for interference with their 
enjoyment of their property by rea¬ 
son of foul odors emitted from city's 
adjacent sewage disposal plant could 
recover permanent damages.—City of 
Edmond v. Blllen, 42 P.2d 263, 170 
OU. 90. 

80. Ala.—City of Birmingham v. 

Greer. 126 So. 869, 280 Ala. 678. 
Iowa.—Stovem v. Town of Calmar, 
Winneshiek County, 216 N.W. 112, 
204 Iowa 983. 

N.H.—Lockwood V. Dover, 61 A 82, 
73 N.H. 209. 

Okl.—^Incorporated Town of Chelsea 
V. Wilkinson, 111 P.2d 180, 188 Okl. 
496—City of Sayre v. Rice, 269 P. 
861, 182 Okl. 95. 

Award held not excessive 
Ala.—City of Bessemer v. Chambers, 
8 So.2d 163, 242 Ala. 666. 

Expense oonneoted with sickness 
held not required 

Iowa.—Duncanson v. City of Fort 
Dodge, 11 N.W.2d 688. 288 Iowa 
1326. 
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plaint is made of injury both to property and the 
health of the property owner.^i It has been held, 
however, that since the maintenance of public 
schools is a governmental duty, as considered infra 
§ 902, a municipality is not liable for the death of 
a pupil by sewer gas negligently allowed to escape 
from a sewer in a school building.82 

§ 881. Abandonment or Change of Drain or 
Sewer 

A municipal corporation Is liable for damages caused 
by the negligent discontinuance or change of drains or 
sewers, at least where it leaves the property owner In a 
worse condition than he would have been In had the mu¬ 
nicipality never constructed the sewer or drain. 

In general a municipal corporation is liable for 
damages caused by the negligent discontinuance^^ 
or change^^ of drains and sewers. A municipal 
corporation which has made provision by a sewer 
for carrying off surface water may not abandon k 
when it leaves the lot owner in a worse condition 
than he would have been in if the city had not con¬ 
structed the sewer but, where the abandonment 
of a sewer does not leave individuals in any worse 
condition than they would be in if such sewer had 
never been made, the municipality is not liable for 
an injury to such persons caused by the flow of sur¬ 
face water.^^ Where a city discontinued an old 
sewer and built a new one, and sometime afterward 
walled up the old sewer without notice to or knowl¬ 
edge of plaintiffs, which caused the sewage to back 
into plaintiffs cellar, it has been held that the city 


is liable unless it takes reasonable precautions to 
avoid injury to plaintiff.*^ So, where a munici¬ 
pality had opened a ditch through a lot, and sub¬ 
sequently, under an agreement with the lot owner, 
laid pipes in the drain, thereby converting the open 
drain into a covered one, it has no right to take out 
the pipes and restore the drain to its original condi¬ 
tion, to the injury of one who purchased the lot 
while the drain was covered.88 Likewise, it has 
been held that, where a municipality by the con¬ 
struction of a culvert diverts surface water from its 
natural course across certain lots, and subsequently, 
after the purchase and improvement of the lots by 
plaintiff, builds another culvert which returns the 
water to its natural course over such premises, 
plaintiff may recover the damages caused by the 
change.®® 

§ 882. Watercourses 

a. In general 

b. Riparian rights in general 

c. Flooding land by obstruction or di¬ 

version 

s. In General 

Ordinarily a municipal corporation has no duty to keep 
a natural stream flowing In a safe condition or free from 
obstructions or to protect private property from overflow 
by such stream; and It Is not liable for damage resulting 
therefrom. 

In the absence of charter or statute imposing such 
duty,®® a municipal corporation is not bound to 


Dlsoomforta snffozad by family 
Recovery from city could be had 
for personal Inconvenience, annoy¬ 
ance, and discomfort caused by ob¬ 
noxious odors arising^ from sewagre 
disposal operations of city, as well 
as for damagres resulting from dis¬ 
comforts suffered by plaintiff’s fam¬ 
ily from the nuisance.—City of Altus 
V. Tinsley, 96 P.2d 636, 186 Okl. 602. 

Samagres for IxUiuy to enJosrmeiLt 
of nse of proper^ may be recovered. 
Fla.—City of Lakeland v. Douglass, 
197 So. 467, 143 Fla. 771. 

Ga.—City Council of Augusta v. 
Boyd, 29 S.E.2d 487, 70 Ga.App. 
686 . 

Ikoss of employment 
Damages resulting from loss of 
employment, when person residing 
near a canal was stricken with mal¬ 
aria which he contracted from bites 
of mosquitoes propagated because of 
filth turned into canal by municipal 
sewage disposal plant, were too spec¬ 
ulative to be relied on as a basis for 
special recovery of damages from 
municipality.—City of Lakeland v. 
Douglass. 197 So. 467, 143 Fla. 771. 

ZU Texas 

(1) A municipality has been held 


liable for discomforts and annoyance 
as an independent item of damages. 
—Chandler v. City of Olney, 87 S.W. 
2d 260, 126 Tex. 230—City of Wichita 
Falla V. Whitney, Tex.Civ.App., 26 S. 
W.2d 827, error dismissed. 

(2) There is, however, some au¬ 
thority which holds that discomfort 
Incident to obnoxious odors caused 
by land being flooded is not recov¬ 
erable as an independent item of 
damages.—City of Wichita Falls v. 
Sullivan, Tex.Civ.App., 22 S.W.2d 982, 
affirmed, Com.App., 39 S.W.2d 882. 

81. Iowa.—^Boyd v. “city of Oska^ 
loosa, 161 N.W. 491, 179 Iowa 387. 
43 C.J. P 1139 note 37. 

891 Wis.—^Folk V. Milwaukee, 84 N. 
W. 420, 108 Wis. 859. 

83. Cal.—^Durante v. City of Oak¬ 
land. 66 P.2d 1826, 19 Cal.App.2d 
548. 

Neb.—Cattln v. City of Omaha^ 31 N. 

W.2d 800, 149 Neb. 434. 

Municipal liability where abandon¬ 
ment or destruction of sewer caus¬ 
es nuisance see supra fi 880. 

84, CaL—Durante v. City of Oak- 

270 


land, 66 P.2d 1326, 19 Cal.App.2d 
643. 

Active uegUgeiLoe 

Destroying part of old sewer drain 
at time of building new drain with¬ 
out ascertaining whether existing 
building was connected to it was ac¬ 
tive negligence authorizing recovery 
from city for damages caused by 
flooding of building.—^Trustees of 
University Co-op. Co. v. City of Mad¬ 
ison, 288 N.W. 742, 233 Wis. 100. 

85. Neb.—Cattln v. City of Onudia, 
31 N.W.2d 300, 149 Neb. 434—Mc¬ 
Adams V. McCook, 99 N.W. 666, 
71 Neb. 789. 

86. Wis.—^Peck V. Baraboo, 122 N. 
W. 740, 141 Wis. 48. 

43 C.J. p 1189 note 89. 

87. Masa—O’Brien v. Worcester, 52 
N.B. 385, 172 Mass. 348. 

88. Ky.—Lexington v. Finn, 147 S. 
W. 960, 149 Ky. 146. 

88. IlL—^Leynaud v. Cherry, 203 IlL 
App. 541. 

Sa N.J.—^Murray Rubber Co. v. 
City of Trenton, 135 A. 475, 103 
N.J.Law 43, affirmed 144 A. 920, 
106 N.J.Law 496. 
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keep a stream flowing within the city limits in safe 
condition or free from obstructions®^ or to protect 
private property from overflow by such stream,®® 
unless, as is held in some jurisdictions, it has adopt¬ 
ed the stream as an open sewer, as considered supra 
§ 877; and such duty is not imposed by the fact 
that the stream has, by statute, been declared a pub¬ 
lic highway.®® Hence a municipality is not liable 
for a mere overflow of a natural stream in the ab¬ 
sence of conditions enjoining some duty with re¬ 
spect thereto.®^ 

Any liability of a municipality for damage caused 
to the property of landowners by the waters of a 
natural stream ordinarily must be predicated on the 
theory of its negligence in the performance of du¬ 
ties incumbent on it.®5 A mere grant of authority 
to remove obstructions in a river does not impose 
on the municipality the duty to do so.®® 

Voluntary action. The municipality assumes no 
new liability by voluntarily undertaking to remove 
obstructions®^ or to protect lands from overflow.®® 
A municipality, however, may be liable for injuries 


caused by the improper manner in which it re¬ 
moves obstructions from a watercourse.®® 

b. Riparian Eights in Gtoneral 

A municipal corporation has no greater rights, as 
against riparian owners, than an Individual, and it is li- 
abia to such an owner if It Impairs his rights or Increases 
his burdens in a running stream. 

A municipal corporation has no greater rights, as 
against riparian owners along a watercourse, than 
an individual.^ It may not, with impunity, impair 
the rights or increase the burdens of riparian own¬ 
ers,® and the fact that work by a municipality on 
a watercourse was done under authority of statute 
and in a proper and workmanlike manner will not 
bar riparian owners from contending that their 
rights have been infringed.® Hence a municipal 
corporation is liable to a riparian proprietor for 
materially diverting in any manner from his prem¬ 
ises the course of a running stream,^ or for caus¬ 
ing, to his injury, a material increase in the natural 
flow of a watercourse on or through his premises.® 
It is also liable for damages caused the removal 


91. N.J.—^Murray Rubber Co. v. 
City of Trenton, supra. 

N.Y.—McCutchen v. Village of 
Peekskill. 8 N.T.S.2d 277. 167 Mlsc. 
460—Wright V. City of Oneonta, 1 
N.r.S 2d 295. 165 Misc. 492. 

43 C.J. p 1140 note 44. 

Injunction against diversion, ob¬ 
struction, or pollution see Infra SS 
892-894. 

Power of municipality to utilize for 
drainage a creek running through 
its borders see infra 5 1049. 

Use and regulation by municipality 
generally see infra S 1807. 
Personal Injarles 

A municipality which permits a 
sewer to discharge Into a creek is 
not liable for injury to a person ford¬ 
ing the creek in a wagon, caused by 
a deep hole made in such creek by 
reason of the faulty construction of 
the sewer at the point where it 
emptied Into the creek.—^Zehe v. 
Louisville. 96 S.W. 918, 123 Ky. 621, 
«29. 29 Ky.L. 1107—43 C.J. p 1129 
note 2. 

92. N.J.—Murray Rubber Co. v. 
City of Trenton. 135 A. 475. 103 
N.J.Law 43, affirmed 144 A. 920, 
105 N.J.Ijaw 496. 

N.T.—^Wright V. City of Oneonta, 1 
N.Y.S.2d 295, 165 Misc. 492. 

43 C.J. p 1140 note 44. 

Bxoavatloii In dike 

City Is not liable for damages from 
flooding of plaintUTs lands through 
excavation It cut in dike where the 
flood burden on plaintiff's lands was 
not greater than it would have been 
if the dike had never been construct¬ 
ed.—City and County of Denver v. 


Strafacla, 129 P.2d 674, 110 Colo. 
14. 

93. N.Y.—O'Donnell v. Syracuse, 76 
NB. 738, 184 N.Y. 1, 112 Am S.R. 
558, 3 L.R.A.N.S.. 1053, 6 Ann.Cas. 
173. 

94. N.Y.—McCutchen ▼. Village of 
Peekskill. 3 N.Y.S.2d 277. 167 Misc. 
460. 

95. N.Y.—Wright v. City of Oneon¬ 
ta. 1 N.Y.S.2d 295. 165 Misc. 492. 

99. IIL—Goodrich v. Chicago, 20 Ill. 
445. 

N.J.—^Murray Rubber Co. v. City of 
Trenton, 135 A. 475, 103 N.J.Law 
43. affirmed 144 A. 920, 105 N.J.Law 
496. 

97. U.S.—Goodrich v. Chicago. CC. 
in.. 10 F.Cas.No.6.542, 4 Biss. 18. 
affirmed 5 Wall. 666, 18 L.Ed. 511. 

43 C.J. p 1140 note 50. 

98. Ohio.—Hamilton v. Ashbrook. 57 
N.E. 239, 62 Ohio St. 511. 

43 C.J. P 1140 note 61. 

99. Ill.—Goodrich v. Chicago. 20 Ill. 
445. 

Liability of levee district or other 
government agency for damage re¬ 
sulting from negligent construc¬ 
tion or maintenance of levee or 
other flood control project see 
Levees and Flood Control 5 12 a. 
L Or.—^Miller v. City of Woodbum, 
270 P. 781, 126 Or. 621. 

Sneoessor to waterworks 

A city to which property and fran¬ 
chises of water works company were 
devised had no greater water rights 
than an Individual or the water 
works company.—^Wright v. City of 
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Oneonta, 1 N.Y.S.2d 295, 165 Misc. 
492. 

2. Ga.—City of Jackson v. Wilson, 
91 S.E. 63. 146 Ga. 250. 

43 C.J. p 1140 note 55. 

Liability for acts of third persons 
see infra § 886. 

3. Mass.—^Anglim v. City of Brock¬ 
ton. 179 NE. 289, 278 Mass. 90. 

4. Mass.—Commonwealth v. City of 
Newton. 71 N.E. 699, 186 Mass. 286. 

N.T.—^Wright V. City of Oneonta, 1 
N.Y.S.2d 295. 165 Misc. 492. 

43 C.J. p 1140 note 56. 

Diversions for which municipality 
liable 

(1) Diversion of stream by the 
construction and operation of a sys¬ 
tem of driven wells and a pumping 
station for the purpose of obtain¬ 
ing a supply of water.—^Reisert v. 
New York. 66 N.E 731. 174 N.T. 196. 

(2) Diversion of stream by the un¬ 
derground drainage of the water of 
the stream through the earth into a 
conduit caused to be constructed by 
the municipality on its land.—Covert 
V. Cranford. 86 N.E. 597, 141 N.Y. 
521. 88 Am.S.R. 826. 

(3) Diversion through drainage of 
water from stream by percolation 
caused by sinking foundation of 
aqueduct constructed by municipal¬ 
ity across stream.—Covert v. Brook¬ 
lyn. 39 N.Y.S. 744, 6 App.Div. 74. 

6. Kan.—Krantz v. City of Hutchin¬ 
son, 196 P.2d 227. 165 Kan. 449. 
N.Y.—^Wnght V. City of Oneonta, 1 
N.Y.S.2d 295, 165 Misc. 492. 

Or.—Miller v. City of Woodbum. 
294 P. 849, 184 Or. 536—MlUer v. 
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of lateral support due to erosion of the banks of 
a natural stream caused by negligence in the main¬ 
tenance and construction of a drain emptying there¬ 
in.® Furthermore, where a municipality destroys a 
natural watercourse and diverts the waters thereof 
into an artificial sewer, it must provide drainage 
into the sewer for upper riparian owners who for¬ 
merly used the watercourse.^ 

c. Flooding Land by Obstruction or Diversion 

(1) In general 

(2) Drain or surface water emptying in¬ 

to stream 

(1) In General 

A municipal corporation Is liable for damagos caused 
by the flooding of land due to its diversion or obstruc¬ 
tion of a natural watercourse. 


A municipal corporation which obstructs or di¬ 
verts a natural watercourse has the duty to provide 
adequate drainage for the diverted or obstructed 
waters, so as to prevent damage to the property of 
another.® It is liable for the resulting damage 
where it dams a watercourse, thereby flooding the 
land of an upper riparian owner to his injury,® or 
where it obstructs or turns a watercourse from its 
natural channel causing it to overflow another's 
premises,^® or where it constructs a dam in such 
a negligent and insecure manner that it gives way 
and thereby causes a flood which injures the prop¬ 
erty of another.il In order to subject the munici¬ 
pality to liability it is not necessary that the stream 
should be a permanent or constantly running onel® 
or that the fee of the street should be in the mu¬ 
nicipality.!® On the other hand, where a munici- 


Clty of Woodburn. 270 P. 781. 12*6 
Or. 621. 

43 C. J. p 1140 note 57. 

Flooding lands by obstruction or di¬ 
version see Infra subdivision o of 
this section. 

6L Cal.—Gove v. Lskeshore Homes 
Ass'n, 128 P.2d 716, 64 Cal.App.2d 
165. 

7. Mo.—^McMurry v. EAnsas City, 
223 S.W. 615. 283 Mo. 479. 
Servleat owners must suffer the 
consequences of the unrestrained 
flow of drainage onto their lands 
from those of dominant owners.— 
McMurry v. Kansas City, supra. 

& Cal.—^Mitchell v. City of Santa 
Barbara. 120 P.2d 131, 48 Cal.App. 
2d 668. 

Minn.—Greenwood v. Hvergreen 
Mines Co.. 19 N.W.2d 726, 220 
Minn. 296. 

Miss.—Cain v. City of Jackson, 162 
So. 296. 169 Miss. 96. 

Duty a contiuntng one 
Cal—Smith v. City of Los Angeles, 
153 P.2d 69, 66 Cal.App.2d 562. 
anusaaoe not anthozlsed 
Authority of municipality to 
change natural outlet of lake la sub¬ 
ject to limitation that new outlet 
should not become a nuisance by ob¬ 
structing free and appropriate use of 
one’s own property.—Greenwood v. 
Evergreen Mines Co., 19 H.W.2d 726, 
220 Minn. 296. 

9b Ga.—City of Jackson v. "Wilson, 
91 S.E. 63, 146 Ga. 250. 

Covenant permitting olty to take 
water from stream does not author¬ 
ize it to dam the stream.^City of 
Jackson v. Wilson, supra. 

10. Arlz.—City of Tucson v. O'Rlel- 
ly Motor Co., 168 P.2d 245, 64 Arlz. 
240. 

Cal.—Smith v. dty of Los Angeles, 
168 P.2d «9, 66 CalApp.2d 662^ 


I Mitchell V. City of Santa Barbara, 
120 P.2d 131. 48 Cal.App.2d 568. 
Idaho.—^Dunn v. Boise City, 288 P. 
606, 48 Idaho 550. 

Ill.—Gilliland V. Mohlenhoff. 86 UL 
I App. 443. 

N.Y.—Roe V. City of Middletown, 28 
K.Y.S.2d 803, 262 App.Dlv. 231. 
reargument denied 32 N.Y.S.2d 139, 
263 App.Div. 826. 

Okl.—City of Bristow v. Schmidt, 40 
P.2d 656, 170 Okl. 338. 

Pa.—^Metzgar v. Lycoming Tp., 89 Fa- 
Super. 602. 

43 C.J. p 1140 note 60. 

Improvements in streets causing 
flooding by surface water see In¬ 
fra § 883. 

Liability of municipality for acts of 
third persons see Infra S 886. 
Persons entitled to relief see Infra 
4 888 . 

Xilable to Bsma extent as indlvldnal 
Minn.—Greenwood v. Evergreen 

Mines Co., 19 N.W.2d 726, 220 Minn. 
296. . 

Kode of flooding immaterial 

"Whether flooding causing damage 
to real estate was due to overflow 
from watercourse or to saturation 
from Interrupted run-off of surface 
water or from rise In level of water 
table of ucdergrround water Is Imma¬ 
terial whPT*« It was due to municipal¬ 
ity’s negligent failure to keep high¬ 
way culvert in auch condition as not 
to obstruct flow of natural water 
course.—^Belkus v. City of Brockton, 
184 N.E. 812, 282 Maas. 286. 

XdabUity for acts of superintendent 
of streets and sewers 

(1) Municipality is not liable for 
injury caused by diversion of water¬ 
course by superintendent of streets 
and sewers where he did not act pur¬ 
suant to any vote of municipality 
or under any enabling authority.— 
O’Heam v. Town of Adams, 192 N. 
E. 524, 288 Mass. 185. 

(2) Even though acta of superln- 
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tendent of streets and sewers in di¬ 
verting river and thereby causing 
overflow of river and discharge of 
sewage from alleged common sewer 
were Incidental to municipal powers 
to lay sewers, the municipality was 
not liable for the damages caused 
where it had not accepted the stat¬ 
ute relating to the laying of sewers. 
—O'Heam v. Town of Adams, supra. 

Property owner held not entitled 
to enter on watercourse to remove 
obstruction negligently caused by 
municipality.—^Belkus v. City of 
Brockton, 184 N.E. 812> 882 Mass. 
285. 

Mnnioipailty held Uolile 

(1) For failure to remove obstruc¬ 
tion from culvert.—Greenwood v. 
Evergreen Mines Co., 19 N.'W’.2d 726, 
220 Minn. 296. 

(2) For Injury to property Arom 
the overflow of a conduit or sewer in¬ 
to which it diverted the waters of a 
natural stream, which was caused 
either by the inadequacy of the con¬ 
duit or the failure of the municipal¬ 
ity to keep It free from obstructions. 
—^Prlce v. City of Akron, 165 N.E. 
490, 23 Ohio App. 518. 

(8) For negligently allowing pipes 
to obstruct flow of stream and fall¬ 
ing to clear course so that real es¬ 
tate was flooded.—^Belkus v. City of 
Brockton, 184 N.E. 812, 282 Mass. 
285. 

(4) For overflowing property 
caused by closing natural outlet of 
lake and substitution of artificial 
channel.—Greenwood ▼. Evergrreen 
Mines Co., supra. 

11. N.Y.—Southeast v. City of New 
York, 89 N.Y.S. 630, 96 App.Dlv. 
698. 

12. Mo.—^Rose V. St. Charles, 49 Mo. 
509. 

13. N.Y.—^Roberts v. Glens Falls* 
161 N.Y.S. 1010, 166 App.Dlv. 464. 
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pality raises the land along one side of a stream and 
thereby prevents flood waters from overflowing out¬ 
side the natural channel of the stream on that side, 
it has been held not to be liable for damage caused 
by the flooding of land on the other side of the 
stream.i^ 

Effect of authority for, purpose, or governmental 
character of, action, A municipality is not relieved 
from liability by the fact that in constructing the 
improvement which caused the diversion or ob¬ 
struction of the stream it was acting in a govern¬ 
mental capacity!® and to preserve and protect the 
health of its inhabitants,!® or by the fact that the 
acts causing the overflow and damage were done 
by the municipality for the purpose of protecting 
its streets or property, or the property of its citi¬ 
zens from damage.!*^ The fact that a municipality 
acted under legislative authority does not relieve 
k from liability for negligently allowing the stream 
to become obstructed and thus overflow and injure 
adjoining land!® unless the statute under which it 
acts contemplates that damage will necessarily re¬ 
sult from the action authorized.!® 

Extraordinary flood. A municipality which ob¬ 
structs a watercourse is not liable for damage 
caused by an extraordinary and unprecedented 
flood,®® and where a bridge, culvert, or other im¬ 
provement is so constructed as not to constitute an 
obstruction of the stream, the municipality will not 
be liable for damage due to an extraordinary flood 
which could not reasonably have been foreseen 
and guarded against.®! Also a municipality is not 
liable for damage caused by the overflowing or 


giving way of a dam, even though it was negli¬ 
gent in the construction or maintenance of the dam, 
where the damage was caused by an extraordinary 
storm or flood and would have occurred irrespec¬ 
tive of the negligence.®® However, a municipality 
which obstructs a natural watercourse is liable for 
damage caused by extraordinary floods which may 
be expected to occur at irregular intervals, where 
such damage would not have occurred except for 
the obstruction.®® # 

Failure to provide culvert. It has been held that, 
where a municipality grades a street without leav¬ 
ing any culverts therein, so that the overflow from- 
a creek which has previously passed over the street 
and escaped, without flooding plaintiff’s land, is 
forced back so as to flood the land, the municipal¬ 
ity is not liable in the absence of negligence in fail¬ 
ing to provide culverts.®^ On the other hand, a 
municipality which failed to construct culverts un¬ 
der an embankment in making a street improvement 
cannot shift liability for damages to its property 
resulting from a break in such embankment during 
a flood to a private company because of its failure 
to provide protection against the flood by the con¬ 
struction of additional culverts in an embankment 
it had previously constructed.®® 

Inadequacy or negligent construction of culvert. 
A municipality is liable for damage from the flood¬ 
ing of land due to the negligent construction®® or 
inadequacy®^ of culverts constructed for the pur¬ 
pose of taking care of the waters of a natural 
stream, even though the inadequacy of the culvert 
is due to obstructions and debris which accumulated 


14. N.T.—C. M. Bott Furniture Co. 
V. City of Buffalo, 227 N.Y.S. 660, 
131 Mlsc. 624. 

15. Mo.—Teoman v. Kansas City, 
App., 18 S.W.2d 107. 

N.T.—Town of Southeast v. City of 
New York, 89 N.Y.S. 680, 96 App. 
Dlv. 698. 

Tex.—City of Austin v. Howard, Civ. 

App, 158 S.W.2d 566, error refused. 
10. Tex.—City of Austin v. Howard, 
supra. 

17. Conn.—Spltzer v. City of Water- 
bury, 164 A. 157, 113 Conn. 84. 

43 C.J. p 1141 note 64. 

18. Md.—Baltimore v. Merryman, 89 
A. 98. 86 Md. 684. 

Mass.—^Belkus v. City of Brockton* 
184 N.B. 812, 282 Mass. 285. 

19. Mass.—^Belkus v. City of Brock¬ 
ton, supra. 

The assumption is that the legisla¬ 
ture intended that work would be 
carried on so that Injury would be 
avoided.—^Belkus v. City of Brockton, 
supra. 

68 C. J.S.—18 


2a S D.—Stewart v. Rapid City, 205 
N.W. 654. 48 S D. 654. 

Va.—^Wright v. City of Richmond. 

133 S.B. 707. 146 Va. 835. 

Test of unprecedented flood 
Whether flood could, in light of 
past experiences, have been reason¬ 
ably anticipated was the test in de¬ 
termining whether it was an unprec¬ 
edented flood.—City of Austin v. 
Howard. Tex CIv.App.. 168 S.W.2d 
566, error refused. 

21. NY.—C. M. Bott Furniture Co. 
V. City of Buffalo. 227 N.Y.S. 660, 
131 Misc. 624. 

43 C.J. p 1142 note 78. 

Character of flow 

City Is only liable for damages by 
flood when neglecting to construct 
bridge for ordinary exigencies, and 
extraordinary exigencies reasonably 
anticipated.—C. M. Bott Furniture 
Co. V. City of Buffalo, supra. 

22. Ohio.—City of Plqua v. Morris, 
120 N.E. 300, 98 Ohio 42. 7 A.L..R. 
129. 


23. S.D.—Stewart v. Rapid City, 206 
N.W. 654, 48 S.D. 664. 

24k. Iowa.—Walters v. Marshalltown, 
120 N.W. 1046, 146 Iowa 457, 26 
L..R.A.,N.S., 199. 

25. Ohio —City of Cincinnati v. Bal¬ 
timore & O. S. W. Ry., 1 Ohio App. 
461, 34 Ohio Cir.Ct. 233. affirm^ 
106 N.E. 10*19, 89 Ohio 416. 

2& Minn.—Greenwood v. Evergreen 
Mines Co.. 19 N.W.2d 726, 220' 
Minn. 296. 

27. Arlz.—City of Tucson v. O’Riel- 
ly Motor Co., 168 P.2d 246, 64 Aria 
240. 

Hawaii.—Cabral v. City and County 
of Honolulu, 32 Hawaii 872. 

Mass.—Ryder v. Town of Lexington, 
21 N.E.2d 382, 303 Mass. 281. 

Mo.—Yeoman v. Kansas City, App., 
18 S.W.2d 107. 

Va.—^Wright v. City of RlchmondL. 
132 S.E. 707, 146 Va. 836. 

43 C.J. p 1141 note 67. 

Surface water see infra 8 888. 
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therein.28 The duty of a municipality in respect of 
such culverts is a continuing one,29 to be exercised 
with due regard to changed conditions affecting the 
flow of water to be accommodated.® 9 Such culverts 
must be sufficient to accommodate not only the nat¬ 
ural and normal flow of the stream, but also such 
abnormal and excessive flow as may reasonably be 
anticipated in times of high water and flood.®^ In 
respect of such facilities a distinction has been 
drawn between watercourses and surface waters, 
and the rule of nonliability for damages resulting 
from the inadequacy of sewers as considered su¬ 
pra § 879 a, is held to apply only to sewers or cul¬ 
verts constructed to take care of surface water, 
and not those constructed to control a natural 
stream of water flowing within its own banks,®® 
at least where the improvement reduces the capac¬ 
ity tlie stream had prior thereto.®® Where a street 
obstructs a stream, the culvert being too small to 
pass the water, the liability of the municipality is 
not affected by the fact that it did not originally 
construct the street, where it maintained the ob¬ 
struction after the municipal limits were extended 
to include that locality;®^ and, since the liability is 
based on the maintenance of the obstruction within 
the municipal limits with an insufficient outlet, it is 
immaterial that the outlet of the culvert is outside 
the limits.®® The fact that a board of commission¬ 


ers created by statute has control of a highway does 
not relieve the municipality from liability for dam¬ 
age caused by the inadequacy of a culvert over a 
stream, where the municipality had knowledge of 
such inadequacy and a reasonable opportunity to 
remedy it.®® 

(2) Drain or Surface Water Emptying into 
Stream 

A municipal corporation Is liable for damages respit¬ 
ing from the flooding or Increase In the flow cf a stream 
due to Its causing a material Increase in the natural flow 
of the stream by emptying sewers and drains therein, 
but ordinarily It Is not liable for damages caused by floods 
due to Its emptying the natural drainage of the area into 
the stream. 

While a municipal corporation may lawfully emp¬ 
ty its sewers or drains into a natural stream, even 
though the effect is to increase the flowage,®^ if the 
natural flow is materially increased to the injury of 
the land through which it runs the municipality will 
be liable,®® especially where the sewer or drain is 
emptied into the watercourse outside the limits of 
the municipality.®® A municipality has also been 
held liable to one whose premises are flooded by a 
brook or ditch in consequence of surface water be¬ 
ing emptied into it by the city through drains, when 
sufficient provision is not made to carry off the sur¬ 
plus water,^® particularly where some of the water 


88. Miss.—Cain v. City of Jackson, 
153 So. 295. 1G9 Miss. 96. 

O'bstzxLotioiL not oaased by city 
The fact that the obstructions and 
debris which accumulated at mouth 
of culvert and obstructed flow of 
water were not placed there by city 
will not relieve it of liability.—Cain 
V. City of Jackson, supra. 

89. Arl*.—City of Tucson v. O'RIel- 
ly Motor Co.. 168 P.2d 245, 64 Ariz. 
240. 

Hawaii.—Cabral v. City and County 
of Honolulu. 32 Hawaii 872. 

Minn.—Greenwood v. Evergreen 

Mines Co., 19 N.W.2d 726, 220 Minn. 
296. 

43 C.J. p 1141 note 69. 

ZTo presorlptlva tight 
The maintenance of a culvert for 
many years will not give a munici¬ 
pality a prescriptive right to inflict 
damage to land by its use at a later 
date when It has become insulSclent 
as outlet for natural watercourse 
greatly overloaded through discharge 
of large volumes of water from 
drains constructed by muncipality 
from time to time.—^Ryder v. Town 
of Lexington, 21 N.E.2d 382, 303 
Mass. 281. 

sa HawalL—Cabral v. City and 
County of Honolulu, 32 Hawaii 
872. 

Minn.—Greenwood v. Evergreen 


Mines Co., 19 N.W.2d 726, 220 Minn. 
296. 

43 C.J. p 1141 note 70. 
roUnre to replace inadequate enlvert 
City is liable for damages for neg¬ 
ligent failure to replace an Inade¬ 
quate culvert—Cabral v. City and 
County of Honolulu. 32 Hawaii 872. 

31- Ariz.—City of Tucson v. O’Rlel- 
ly Motor Co.. 168 P.2d 245, «4 Ariz. 
240. 

Hawaii.—Cabral v. City and County 
of Honolulu, 32 Hawaii 873. 

Minn.—Greenwood v. Evergreen 

Mines Co., 19 N.W.2d 726, 220 Minn. 
296. 

Va.—^Wright v. City of Richmond, 
132 S E. 707, 146 Va. 835. 

48 C.J. P 1141 note 71. 

32. Pa.—^Metzgar v. Lycoming Tp., 
39 Pa.Super. 603, 608. 

43 CJ. p 1141 note 74. 

33. Ariz.—City of Tucson v. O’Rlel- 
ly Motor Co., 168 P.2d 245, 64 Ariz. 
240. 

34. Mo.—Martin v. St Joseph, 117 
S.W. 94, 186 Mo.App. 316. 

35. Mo.—Martin v. St Joseph, su¬ 
pra. 

36L NJEL —Clair v. Manchester, 65 A. 
936, 72 N.H. 231. 

87. N.T.—^McCutchen v. Village of 
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Peeksklll, S K.Y.S.2d 277, 167 Miso. 
460. 

43 C.J. p 1143 note 80. 

Pollution of stream by discharge of 
sewage see infra S 885. 

38L Or.—Miller v. City of Woodbum, 
270 P. 781, 126 Or. 621. 

43 C.J. p 1142 note 81. 

Custoni will not Justify city in 
flooding land by Increasing flow of 
creek through discharge of sewage 
Into it.—Miller v. City of Woodburn, 
supra. 

Contributing cause immaterial 
The fact that the inadequacy of a 
culvert owned and maintained by 
county, also contributed to the dam¬ 
age will not relieve the municipality 
from liability for wrongfully over¬ 
loading the stream.—Ryder v. Town 
of Lexington, 21 N.E.2d 382, 303 
Mass. 281. 

Freseziptive right to flood lands 
held not acquired.—^Ryder v. Town 
of Lexington, supra. 

39. Ohio.—^Nagy v. City of Akron, 
161 N.E. 226. 27 Ohio App. 260. 

40. Hawaii.—Cabral v. City and 
County of Honolulu, 32 Hawaii 872. 

Mass.—Stanchfleld v. Newton, 7 N.E. 

703, 142 Mass. 110. 

N.Y.—Williams v. State, 74 N.Y.S.2d 
647, 190 Misc. 10l9~McCutchen v. 
Village of PeekskUl, 8 N.Y.S.2d 277, 
167 Misc. 460. 
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discharged into the watercourse comes from pri¬ 
vate land or from outside die natural watershed of 
the stream.^1 

On the other hand, the mere fact that a munici¬ 
pality has collected surface waters and discharged 
them into a natural stream and that the stream has 
at times overflowed its banks is not sufficient to im¬ 
pose liability on the municipality for the damage 
caused by such overflow.42 The flow of surface 
water may be hastened and incidentally increased 
by gutters or drains leading directly into a water¬ 
course into which it would ultimately find its way, 
as long as it is not diverted from its natural course 
and the stream which is its natural outlet is not 
filled beyond its normal capacity ;43 and in some ju¬ 
risdictions a municipality may collect surface wa¬ 
ters and drain them into a stream which is the nat¬ 
ural drainage channel for such waters, so that they 
come to the land below only as a part of the stream, 
and it is not liable for any damage caused by such 
increased flow, even though the stream is filled be¬ 
yond its natural capacity.^^ A municipality is not 
liable in damages to the owner of land on a stream 
for an obstruction to the flow of the water caused 
by the surface wash from the streets of such city, 
where such wash is the necessary and incidental 
result of the growth of the city and the construc¬ 
tion of the streets,^® or by deposits from under¬ 
ground sewers, where such deposit is less injurious 
than the natural flow of water would have been if 
the sewers had not been built^® Likewise, a city 
is not liable for an overflow of a stream into which 
it drains surface water, where the drain does not 
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increase the flow beyond what could be accommo¬ 
dated by the watercourse in its natural condition, 
and the overflow is the result of plaintiffs having 
unduly narrowed and obstructed the stream.^^ 

Injury to boat at wharf. Where a canal boat 
was moored at a municipal wharf directly alongside 
and beneath the opening of a large main sewer, and 
during the night was submerged and sunk from the 
great outpouring of water consequent on a sudden 
storm, the municipality has been held not liable for 
the loss, since the sewer was not a nuisance to navi¬ 
gation, and there was no negligence in its construc¬ 
tion or maintenance.^® 

§ 883. Surface Water 

a. In general 

b. Obstructing, diverting, or increasing 

flow 

c. Negligence of municipality 
a. In General 

In tha control and disposition of surface waters, mu¬ 
nicipal corporations ordinarily have tha same rights and 
are subject to the same liabilities as private persons. In 
the absence of statute or charter providing otherwise, 
they are under no obllgatron to prevent the natural flow 
of surface waters or to protect private property from dam¬ 
age therefrom, and they are not liable for any damage 
caused thereby. 

Municipal corporations in the control and dis¬ 
position of surface waters, in general, have the 
same, and no greater, rights Eind privileges as pri¬ 
vate persons,49 and they are subject to the same 
liabilities as are private persons,®^ particularly as 


41. Mass.—^Ryder v. Town of Lez- 
inerton, 21 N.E.2d 882, 808 Mass. 
281. 

4S. N.T.—Cashln v. City of New 
Rochelle, 176 N E. 188, 256 N.T. 190 
—^Wright V. City of Oneonta, 1 N. 
T.S.2d 295, 165 Misc. 492. 

43. Conn —Sisters of St. Joseph 
Corporation v. Atlas Sand. Gravel 
& Stone Co., 180 A. 808. 120 Conn. 
168. 

Alteratloa of ozeek bed 
A city whose storm sewer system 
discharged surface water into a 
stream adjacent to private property 
was not liable to property owner for 
damage caused by change in channel 
of stream due to ddbns deposited 
in the stream raising the stream bed 
and consequent raising of water 
causing seepage into basement of 
property owner’s residence.—^FVee- 
man ▼. City of Lake MlUs, 11 N.W.2d 
181, 248 Wls. 637. 

Ozadlng and flagging streets 
Where sewers are insufficient to 
carry off the surface water in time 


of violent storm, and the grading 
and flagging of the streets result, in 
time of storm, in the discharge of 
water into a river more rapidly than 
would have occurred had the land 
been in its natural condition, the 
municipality is not liable in the ab¬ 
sence of negligence for consequential 
damages suffered by a riparian own¬ 
er on such river because of the in¬ 
creased flow of the waters thereof.— 
Prime v. Tonkers, 84 N.E. 671, 192 
N.T. 106. 

44. Cal.—Archer v. City of Los An¬ 
geles, 119 P.2d 1. 19 Cal.2d 19. 

45. Mass.—^Wheeler v. Worcester, 10 
Allen 691. 

46. Maas.—^Wheeler v. Worcester, 
supra. 

47. N.T.—Smith v. Auburn, 84 N.T. 
S. 725. 88 App.Div. 896. 

48. U.S.—^Behan v. New Tork, D.C. 
N.T., 24 P. 289. 

46. Wls.—Freeman v. City of Lake 
Mills, 11 N.W.2d 181, 243 Wls. 537 
—^Harvle v. Town of Caledonia, 154 
N.W. 883, 161 Wis. 814—Peck v. 
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City of Baraboo, 122 N.W. 740, 131 
Wls. 48. 

5a Ala.—City of Dothan ▼. Thorn- 
ley, 127 So. 193, 220 Ala. 618. 
Minn.—Greenwood v. Evergreen 

Mines Co., 19 N.W.2d 726, 220 Minn. 
296. 

N.M.—^Rlx V. Town of Alamogordo, 
77 P.2d 766, 42 N.M. 325. 

N.T.—Giovitto V. Nassau County, 68 
N.T.S.2d 864—^Mennito v. Town of 
Wayland, 66 N.T.S.2d 654—Foster 
V. Webster, 44 N.T.S.2d 153. 

Ohio.—^Evers v. City of Akron, 28 
Ohio CirCt.,N.S., 168. 

43 C.J. P 1146 note 19. 

Btatutozy znle is applicable to mu¬ 
nicipalities as well as to private cor¬ 
porations.—^Falls County v. Kluck, 
Tex.Clv.App., 199 S.W.2d 704—City 
of Brady v. Cox, Tex.Clv.App., 48 S. 
W.2d 611. 

More liberal to city 
It has been stated that the rule 
respecting control of waters as ap¬ 
plied to cities and towns is more lib¬ 
eral to them than to nonurban own- 
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to land lying outside the municipality.^^ Surface 
water is a common enemy, which every proprietor 
must fight for himself as long as it takes its nat¬ 
ural course.®^ Hence, regardless of how injurious 
the result may be,®3 a municipality ordinarily is un¬ 
der no obligation to prevent the natural flow of sur¬ 
face water,to restrain the passage of surface wa¬ 
ters from its streets over lands of adjacent or abut¬ 
ting owners,55 to provide means for carrying off 
surface water collecting upon private property,^® or 
to protect individual property owners therefrom,5^ 
even though they may be so unfortunate as to own 
property on low ground or below the level of the 
street.58 It has the right to allow surface water to 
flow in its usual volume and natural course onto a 
lower and servient estate.®® However, in some ju¬ 
risdictions statutes or charters impose on municipal¬ 


ities the duty to provide drainage for surface wa¬ 
ters in specified cases.®® Also there is some author¬ 
ity to the effect that a duty to provide adequate 
drainage may arise where the volume of water is 
sufficient, or the source is such, as to charge the mu¬ 
nicipality with negligence if it fails to do so,®i and 
also to the effect that a municipality has the re¬ 
sponsibility to guard against injury by ordinary and 
usual rainfalls.®® A municipality which receives 
surface waters that have been diverted and cast 
onto its streets by an adjoining political subdivi¬ 
sion has the duty to dispose of such waters in such 
a manner that they will not injure properties in the 
municipality.®® 

hflunicipalities are not insurers against damage 
caused by the entry of surface water on private 
premises,®^ and ordinarily where they have not in- 


«r8 similarly situated.—Hunt v. 
Smith, 28 N.W.2d 213, 238 Iowa 648. 

61. Iowa.—^Baker v. Incorporated 
Town of Akron. 122 N.W. 926. 146 
Iowa 486, 30 L.R.A..N.S.. 619. 

Ants In proprietary capacity 

In grading and guttering Its 
streets a municipality acts In a pro¬ 
prietary capacity In so far as such 
Improvements affect surface waters 
flowinir on lands outside the munici¬ 
pality.—^Baker v. Incorporated Town 
•of Akron, supra. 

JG2. Cal.—-Womar v. City of Long: 
Beach, 114 P.2d 704, 45 CalA.pp.2d 
•643—^Whlte v. City of Santa Mon¬ 
ica, 299 P. 819, 114 Cal.App. 830. 
Ky.—^Board of Trustees of Town of 
Auburn v. Chyle, 76 S.W.2d 1039, 
266 Ky. 283. 

Okl.—corpus Juris cited in Oklahoma 
City V. Bvans, 50 P.2d 284, 237, 173 
Okl. 586. 

Fa.—Commonwealth v. City of 
Wilkes-Barre, Quar.Sess., 84 Luz. 
Legr-Hogr- 100. 

43 C.J. p 1143 note 89. 

l^and outside municipality, and 
lower than the land therein, must 
bear Its proper servitude.—^Baker v. 
Incorporated Town of Akron, 122 N. 
W. 926, 146 Iowa 486, 80 L..R.A,N. 
S., 619. 

Bight of owner 

(1) Owner of land may shut out 
invading water, as a common enemy, 
for the protection of his own land.— 
Eunkle v. Borough of Ford City, 158 
A 169, 805 Pa. 416. 

<2) Owner may fill in land as a 
protection against the overflow of 
surface waters.—Oibson v. City of 
.SL Joseph, Mo.App., 216 S.W. 60. 

63. N.T.—Cashln v. City of New 
Rochelle, 176 N.B. 138, 266 N.T. 
190. 

M OkL—Oorpus Juris cited la Ok¬ 


lahoma City v. Evans, 60 P.2d 234, 
237, 178 Okl. 686. 

43 C.J. p 1143 note 90. 

Duty to construct sewers or drains 
generally see supra 5 874. 
Inadequacy of sewers or drains see 
supra S 879. 

Restraining flooding of lands see In¬ 
fra SS 892-893. 

56. Mass.—^Buerkel v. City of Bos¬ 
ton, 190 N.B. 788, 286 Mass. 412. 
66. Okl.—Oorpus juris cited in Ok¬ 
lahoma City V. Evans, 60 P.2d 234, 
237, 173 Okl. 686. 

43 C.J. p 1143 note 98. 

67- Ohio.—^Prlce v. City of Akron, 
165 N.E. 490. 28 Ohio App. 513. 
Okl.—Corpus Juris cited ia Oklahoma 
City V. Evans, 60 P.2d 234, 237, 173 
Okl. 586. 

Pa.—^Aron v. City of Philadelphia, 
164 A 777, 310 Pa. 84. 

43 aJ. p 1143 note 91. 

68: Cal.—^Whlte v. City of Santa 
Monica, 299 P. 819, 114 Cal.App. 
330. 

Okl.—Corpus Juris cited in Oklahoma 
City V. Evans, 60 P.2d 284, 287, 173 
Okl. 686. 

43 C.J. p 1143 note 92. 
lEust accept burden of surface water 
Generally, those who live in ter¬ 
raced subdivisions or on low ground 
must accept burden of surface water 
discharged upon their land and on 
abutting roads, and until such time 
as municipality In Its discretion 
moves to relieve them.—Strauch v. 
City of Scranton. 44 A2d 268, 353 Pa. 
10 . 

59. Ky.—City of Ludlow v. Broder¬ 
ick, 203 S.W. 1082, 181 Ky. 123. 
Bight to revert to natural course 
The right of a municipality to 
drain surface water in Its natural 
course Is not lost through its artifi¬ 
cial diversion by private owners In 
grading a street and the municipal¬ 
ity’s acceptance of the street and 
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adoption of the grade, and where no 
rights have accrued to lower proprie¬ 
tors by prescription or equitable es¬ 
toppel It may revert the course.— 
Consolidated Safety Pin Co. v. Town 
of Montclair, 139 A 909, 102 N.J.Eq. 
128, affirmed 143 A 916, 103 N.JJSq. 
378. 

60. S.C.—^Macedonia Baptist Church 
Y. City of Columbia. 10 S.E.2d 350, 
196 S.C. 59. 

Duty to maintain highways within 
its limits. Imposed by statute on a 
municipality, makes it necessary for 
the municipality to provide a drain¬ 
age system to dispose of surface wa¬ 
ter falling on its streets.—Spitzer v. 
City of Waterbury, 164 A 167, 118 
Conn. 84. 

61. Pa.—^Kanarkowskl v. Borough of 
North Braddock, 43 A2d 881, 167 
Pa.Super, 325. 

Oontinuous stream 
A borough has a duty to provide 
adequate drainage for a continuous 
stream of water, which otherwise 
would discharge onto a highway, and 
to service and maintain catch basins 
and spillways so that they will be 
effective for their purpose.—Kanar- 
kowskl V. Borough of North Brad- 
dock, supra. 

Particular situation determines re¬ 
quirements 

The line of demarkatlon between 
discretionary and mandatory con¬ 
struction of drainage systems by a 
municipality Is determined by vol¬ 
ume of flow and discharge of sur¬ 
face water in each instance.— 
Strauch v. City of Scranton, 44 A2d 
268. 353 Pa. 10. 

68. Md.—^Elsensteln v. Mayor, Coun¬ 
selor and Aldermen of City of An¬ 
napolis, 9 A2d 224, 177 Md. 222. 
63ta Pa.—^Roblno v. North Sewlck- 
ley Tp., 48 Pa.Super. 68. 

64. N.T.—Wright v. City of Oneon- 
ta, 1 N.T.S.2d 296, 166 Mlsa 492. 
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terfered with the natural flow of surface water they 
are not liable for injury resulting therefrom.®^ It 
has been stated that damage caused by surface wa¬ 
ter must have resulted from the municipality's neg¬ 
ligent act or omission in order for it to be liable 
therefor,®® and also that its liability is confined to 
injuries due to interference with the natural flow 
of water, faulty construction, and failure to main¬ 
tain sewers in proper condition and free from ob¬ 
structions that materially affect their use.®^ 

A municipality has been held not liable for dis¬ 
charging surface water through one of its street 
culverts into a ditch on plaintiffs land, where that 
was the natural course of the surface water, the 
culvert was necessary, and the ditch and culvert, 
both properly constructed, had existed for more 
than twenty years.®® So the owner of a swamp 
which is the natural place of deposit of surface 
water cannot complain because the city drains such 
waters into the swamp by a system of sewers after 
the swamp has been improved.®® The fact that pri¬ 
vate owners, in improving their property, have in¬ 
terfered with the flow of surface water does not 
impose on the municipality any additional duty to 
construct sewers.^® 

Discharge into private sewer. A municipality 
which, without right, discharges surface water into 
a sewer constructed and operated by a sewer com¬ 
pany is liable to the company for any damages 


caused thereby.^i 

b. Obstructing, Diverting, or Increasing Flow 

(1) In general 

(2) Accumulation and discharge in a 

body 

(1) In General 

As a general rule a municipal corporation la not liable 
for damage caused by the Increased or accelerated flow 
of surface waters which have not been diverted from their 
natural course, or by the Incidental change or Interruption 
In, the discharge of, or the Increased or accelerated flow 
of, surface waters caused by the lawful Improvement of 
its streets or the making of other public Improvements. 

As a general rule a municipal corporation is not 
liable for damages caused by an increase in the 
volume of surface water as long as the flow of the 
water is not diverted from its natural course^® or 
from the mere fact that it facilitates and acceler¬ 
ates the flow of such water by leveling the surface 
of the land, the quantity of the flow not being in¬ 
creased or its direction changed.*^® There is no im¬ 
plied liability for damage from surface water which 
results solely as a consequence of the proper exe¬ 
cution of a legal power of the municipality.*^^ 
Hence, in the absence of statute imposing liability, 
a municipal corporation is not liable for injuries to 
private property resulting from the incidental in¬ 
terruption or change in the flow of surface water, 
or from the discharge*^® or the increased*^^ or 


Pamnnitt absaiiA Injnxla 

Unless failure to perform minis¬ 
terial duty Is shown, loss is damnum 
absque Injuria.—^Wright v. City of 
Oneonta, supra. 

68b Ala.—City of Dothan v. Thorn- 
ley, 127 So. 198, 220 Ala. 618. 

43 C.J. p 1148 notes 90 [a], 92 [a], 
aro liability 

City was not liable for Injury to 
plaintiffs' health and damage to 
plaintiffs' premises resulting from 
natural drainage of water onto plain¬ 
tiffs' premises.—Talbert v. City of 
Winchester, 125 S.W.2d 1002, 277 Ky. 
164. 

66. Neb.—^Adams v. City of Omaha, 
230 N.W. 680, 119 Neb. 763. 

67. Pa.—Strauch v. City of Scran¬ 
ton, 44 A.2d 258, 353 Fa. 10. 

6a Vt—Noble V. St. Albans, 66 Vt. 
622. 

69. Minn.—St. Paul, etd., R. Co. v. 
Duluth, 68 N.W. 169, 66 Minn. 494, 
601, 46 Am.S.R. 491, 28 L.R.A. 88. 
43 C.J. p 1148 note 95. 

7a Ind.—^Evansville v. Decker, 84 
Ind. 826, 43 Am.R. 86. 

71. Md.—Camden Sewer Co. ▼. May^ 
or and Council of Salisbury, 186 A. 
126. 170 Md. 362. 


7a N.T.— wright V. city of Oneon¬ 
ta, 1 N.T.S.2d 296, 165 Misc. 492. 

73. Ky.—^Board of Trustees of Town 
of Auburn v. Chyle, 75 S.W.2d 1039, 
256 Ky. 283--City of Ludlow v. 
Broderick, 203 S.W. 1082, 181 Ky. 
123. 

74. Cal.—White v. City of Santa 
Momca, 299 P. 819, 114 CaLApp. 
330. 

7a Iowa.—Cole v. City of Des 
Moines, 282 N.W. 800, 212 Iowa 
1270. 

Kan.—^Puhr v. Kansas City, 61 P.2d 
911, 142 Kan. 704. 

N.J.—^Peter Wendel & Sons v. City 
of Newark, 46 A.2d 793, 138 N.J. 
Eq. 69. 

N.T.—^Dounce v. City of Elmira, 261 
N.T.S. 767, 237 App.Div. 379. 

Okl.—Oklahoma City v. Evans, 50 P. 

2d 234, 173 Okl. 586. 

43 C.J. p 1143 note 99. 

Damages from Improvement of sew¬ 
ers and drains generally see Infra 
9 1285. 

NegUgaat act or omission required 
Neb.—Cattln v. City of Omaha, 81 
N.W.2d 800, 149 Neb. 484. 

Test of liability 

The test of city's liability Is 
whether In conduct of Its work In 
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grading and paving streets, the city 
committed an act of trespass upon 
adjoining property or was guilty of 
act of negligence which proxlmately 
caused damage thereto.—^Womar v. 
City of Long Beach, 114 P.2d 704, 46 
Cal.App.2d 643. 
improvement of city lot 
City was held not liable for dam¬ 
ages resulting from grading city lot 
up to higher elevation than adjoin¬ 
ing lot and thereby changing the flow 
of surface water so as to cause sur¬ 
face water which formerly flowed 
onto the city lot to flow on the ad¬ 
joining lot.—^Puhr V. Kansas City, 61 
P.2d 911, 142 Kan. 704. 

improvement of streets held not 
Ulegal, even though It Interfered 
with drainage of surface water.— 
Kunkle v. Borough of Ford City, 168 
A. 169, 806 Pa. 416. 

76. N.T.—^Kleln v. Town of Pltts- 
town, 272 N.T.S. 824, 241 App.Dlv. 
202—^McCutchen v. Village of 
PeekskUl, 8 N.T.S.2d 277, 167 Misc. 
460. 

77. Conn.—Sisters of St. Joseph 
Corporation v. Atlas Sand, Gravel 
& Stone Co., 180 A. 808, 120 Conn. 
168. 

Iowa.—Cole v. City of Des Moines, 
282 N.W. 800, 212 Iowa 1270. 



§ 883 


MUNICIPAL COBPOBATIONS 


63 C.J.S. 


the accelerated^® flow of such waters, caused by the 
improvement of its streets or the making of other 
public improvements in the exercise of proper 
and lawful authority, where there is no construction 
of an artificial channel by which surface water is 
concentrated and discharged,^® or intentional di¬ 
version or change in the drainage area,®® and in 
some jurisdictions even though the change of flow 
causes water to flow on the property which would 
not otherwise have flowed thereon.®^ Also, accord¬ 
ing to some authorities, a city is not liable for dam¬ 
ages resulting from the raising of the grade of a 
street whereby surface water is prevented from 
flowing off adjacent property®® or surface water 
which formerly flowed in another direction is divert¬ 
ed on property below the new grade.®® Where, 
after the grade of a street is established, but be¬ 
fore it is constructed, a property owner erects a 
house on abutting property below the established 
grade, the municipality may thereafter construct a 
street upon the previously established grade with¬ 
out liability for injury to such abutting property 
from an overflow of surface water.®^ 

The rule of nonliability for injuries from surface 
water due to public improvements lawfully made. 


however, has not been strictly followed in all ju¬ 
risdictions,®® and in some it has been held to be in¬ 
applicable because of constitutional provisions ex¬ 
pressly requiring compensation,®® or because the 
damage is regarded as falling within constitutional 
provisions for compensation where property is tak¬ 
en or injured for public use, as considered in Em¬ 
inent Domain § 117. A municipality is liable for a 
wrongful interference with the natural drainage of 
surface water causing injury to an adjoining land- 
owner,®7 even though it occurs in pursuing a public 
work.®® In some jurisdictions a municipality may 
not do anything whereby the natural servitude of 
property is rendered more burdensome.®® It is not 
entitled to do anything which will throw on a lower 
estate the burden of receiving waters which would 
not otherwise drain on it.®® It is liable for the re¬ 
sulting injury caused by diverting the flow of sur¬ 
face water so as to cause it to flow on property 
where it would not naturally flow,®l or by causing 
more surface water to flow thereon than would nat¬ 
urally do so,®® or where it prevents surface water 
from flowing off adjacent property,®® or causes the 
discharge of surface water on private property in 
such a manner as to constitute a nuisance,®^ or 


Md.—^Elsensteln v. Mayor, Counselor 
and Aldermen of City of Annapo¬ 
lis. 9 A.2d 224, 177 Md. 222. 

N.T.—Williams v. State. 74 N.T.S. 
2d 647, 190 Misc. 1019—Soamp v. 
State, 70 N.Y.S.2d 762, 189 Mlsc. 
762—Gibson v. State, 64 N.Y.S.2d 
632, 187 Mlsc. 981. 

Pa.—^Meninchlno v. City of New 
Castle, 96 Pa.Super. 406. 

43 C.J. P 1144 note 1. 

Overflow of nataxal dralo. 

A municipality Is not liable for In¬ 
jury caused by the overflow of a 
natural drain, resulting^ from an In¬ 
creased volume of water due solely 
to the construction of streets or 
buildings, and failure to keep sink 
holes, altordins: a natural outlet for 
water, cleaned out.—^Bowllngr Green 
V. Stevens. 265 S.W. 495, 205 Ky. 161. 
78L Ky.—^Board of Trustees of Town 
of Auburn v. Chyle. 75 S.W.2d 1039. 
256 Ky. 283—^Anderson v. City of 
Ludlow, 62 S.W2d 785, 250 Ky. 
204—City of Ludlow v. Broderick, 
203 S.W. 1082, 181 Ky. 123. 

Pa.—Schwerlner v. City of Phila., 
16 Pa.Dlst. 419, affirmed 35 Pa.Su- 
per. 128. 

79. Pa.—^Morton v. Borough of Dor- 
mont, 5 A.2d 803, 884 Pa. 283. 

Wls.—^Peck V. City of Baraboo, 122 
N.W. 740, 141 Wls. 48. 

SOL Conn.—Sisters of St. Joseph 
Corporation v. Atlas Sand, Gravel 
& Stone Co., 180 A. 803, 120 Conn. 
1 ' 68 . 

Md.—^Elsensteln v. Mayor, Counselor 


and Aldermen of City of Annapolis, 
9 A.2d 224, 177 Md. 222. 

81. Wls.—^Peck V. City of Baraboo. 

122 N.W. 740, 141 Wls. 48. 

88: Cal.—^Lampe v. San Francisco, 
67 P. 461, 1001, 124 Cal. 646. 

43 CJ. p 1144 note 2. 

83. Ans.—Globe v. Moreno, 202 P. 
230, 23 Arlz. 124, 27 A.L.R. 965. 

43 C.J. p 1144 note 3. 

84. Ky.—Ludlow v. Broderick, 208 
S.W. 1082, 181 Ky. 123. 

85b Tez.—City of Wichita Falls v. 

Mauldin. Ccim.App., 89 S.W.2d 869. 
43 C.J. p 1144 note 6. 

88. Tex —City of Brady v. Cox, Civ. 

App., 48 S W.2d 511. 

43 C.J. p 1145 note 7. 

87- Ky.—Talbert v. City of Win¬ 
chester, 125 S.W.2d 1002, 277 Ky. 
164. 

Pa—Commonwealth v. City of 
Wilkes-Barre, Quar.Sess., 34 Luz. 
Leg.He8r. 100—^Winghardt v. City 
of Plttsburg-h, Com.Pl., 86 Plttsb. 
Leg.J. 193. 

Tenn.—^Dizon v. City of Nashville, 
App., 208 S.W.2d 178. 

NegUffoaoe not reflulzed 

In order for city to be liable for 
Injury to health and damagre to prem¬ 
ises by diversion of water onto prem¬ 
ises, city need act only wronrfully 
and not negligently.—Talbert v. City 
of Winchester, 125 S.W.2d 1002, 277 
Ky. 164. 

8a Tenn.—^Dlzon v. City of Nash¬ 
ville, App., 203 S.W.2d 178. 
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I 89b La—Chandler v. City of Shreve- 
I port, 124 So. 148, 169 La 62. 

9a La—Chandler v. City of Shreve¬ 
port, supra 
Duty 

A municipality has been held to 
have the duty to construct or other¬ 
wise provide drains and outlets of 
sufficient capacity to carry off water 
diverted onto the area from Its usual 
flow or caused by the intentional in¬ 
crease of the area drained.—Fisen- 
steln V. Mayor, Counselor and Aider- 
men of City of Annapolis, 9 A.2d 224, 
177 Md. 222. 

9L Ohio.—^Evers v. City of Akron, 
23 Ohio Cir.Ct..N.S.. 168. 

Pa—Menlnchlno v. City of New 
Castle, 96 PaSuper. 406. 

Tex.—City of Brady v. Cox, Clv.App., 
48 S.W.2d 511. 

92. Ohio.—City of Cincinnati v. Mc¬ 
Laughlin, 81 Ohio Clr.Ct 503. 

STegllgenoe Immaterial 

The consequences, and not the 
manner of causing an Increased flow 
of water upon premises of another, 
constitute the wrong for which dam¬ 
ages He, and It Is Immaterial wheth¬ 
er done negligently or otherwise.— 
City of Cincinnati v. McLaughlin, su¬ 
pra 

93. Ga—City of Rome v. Brown, 
186 S.E. 708, 64 GaApp. 6, affirmed 
190 S.E. 787. 184 Ga 84. 

94. Ga—^Bass Canning Co. v. Mac- 
Dougald Const. Co., 162 S.E. 687, 
174 Ga 222, conformed to 168 S.E. 
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where the acts of the municipality constitute a posi¬ 
tive and direct invasion of private property,or 
the injury is due to negligence on the part of the 
municipality, as considered infra subdivision c of 
this section. Also a municipality has been held lia¬ 
ble for damage caused by a conduit built to drain a 
large body of land mostly in private ownership.^® 

Where the injury to a lot by the overflow of sur¬ 
face water is caused by the lot being filled up by 
the owner so as to obstruct the natural drainage, 
and the municipality, by improving its streets, has 
not increased the amount of the flow to an appreci¬ 
able extent, the municipality is not liable for the 
injury.®^ 

Utilisation of natural drain. In jurisdictions 
where city lots are excepted from a general rule of 
servitude, a municipality which utilizes a natural 
drain to accelerate the flow of surface water has 
been held to have the duty of protecting lower pro¬ 
prietors against damage to their property there¬ 
from.®* 

Work done without authority, A municipality 
has been held not liable for damages caused by ob¬ 
structing the flow of surface water in the course of 
•street improvements not made under the direction 
of an ordinance.®® Other authority, however, has 
held that, where a city by unlawfully raising a street 
above the established grade causes surface water to 
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flow on, or to accumulate upon, an abutting lot, it is 
liable to the lot owner for the injury occasioned 
thereby.! 

Obstruction of definite channel. Although there 
is some authority to the contrary,® it has been held 
that if a municipal corporation obstructs a definite 
channel in which surface water is accustomed to 
flow it is bound to provide for the escape of the 
water® even though such channel does not come 
within the common-law definition of a water¬ 
course,^ and that it is liable for damages caused by 
surface water which result from its obstruction of 
such a channel.® With respect to culverts to take 
care of surface water coming through a natural 
drain, the duty of a municipality does not end with 
the original installation, but is a continuing one,® 
and is to be exercised with due regard to changed 
conditions affecting the flow of water to be accom¬ 
modated by the culverts.^ 

Prescription. A municipality may acquire the 
right to divert surface waters and to cast them on 
another’s land by prescription through adverse 
use.® 

State highway within dty. The state has been 
held entitled to embank a highway within a mu¬ 
nicipality so that surface water from higher prem¬ 
ises which would naturally flow on the highway is 
prevented from flowing thereon and as a result 


515, 45 Ga.App. 120—City of Rome 

V. Brown. 186 S.E. 708, 64 Oa.App. 
6, affirmed 190 S.E. 787, 184 Ga. 
34. 

State hlgliway 

Under a statute requiring a mu¬ 
nicipal corporation to keep its streets 
free from nuisance, such a corpora¬ 
tion was liable for Inundation by sur¬ 
face water, even though the street 
was constructed and maintained by 
the state highway department, at 
least where, under statute, the state’s 
Jurisdiction could be exercised only 
by municipal consent.—^Andrews v. 
Village of Georgetown, 170 N.E. 450, 
34 Ohio App. 79. 

9& S.D.—Corpus juris cited In 
Kelson v. City of Sioux Falls, 292 
N.W. 868. 859, 67 S.D. 320. 

43 C.J. p 1146 note 11. 

90. Mass.—^Westcott v. Boston, 72 
N.E. 89, 186 Mass. 540. 

97. Iowa.—Cole v. City of Des 
Moines, 232 N.W. 800, 212 Iowa 
1270. 

98. AUl—C ity of Birmingham ▼. 
Nichols, 1 So.2d 6, 241 Ala. 106. 

99. Mo.—Gleason v. ElrksvlUe, 118 
S.W. 120, 136 MoJLpp. 521. 

1. Wls.—Addy V. Janesville, 36 N. 

W. 931, 70 Wls. 401. 


2. Wls.—^Hoyt V. Hudson. 27 Wis. 
656, 9 Am.R. 473. 

3. Cal.—^Mitchell v. City of Santa 
Barbara, 120 P.2d 131, 48 Cal.App. 
2d 568—JefTeris v. City of Monte¬ 
rey Park, 57 P.2d 1374, 14 Cal.App. 
2d 113. 

43 C.J. p 1146 note 16. 

Should oonstiuot culvert 
Where surface water has found for 
itself a definite channel in which 
it Is accustomed to flow, the munici¬ 
pal corporation In grading streets 
should erect a culvert or waterway, 
so as to maintain such channel in its 
well-defined course.—^White v. City 
of Santa Monica, 299 P. 819, 114 CaL 
App. 330. 

4. Cal.—Mitchell v. City of Santa 
Barbara, 120 P.2d 131, 48 Cal.App. 
2d 568. 

Liability for obstruction or diversion 
of watercourse see supra S 882 c. 
"Natural channel" 

The term ’’natural channel" has 
been construed to include all chan¬ 
nels through which water flows nat¬ 
urally under existing conditions.— 
Mitchell V. City of Santa Barbara, 
supra 

5. Cal.—Connif v. City and County 
of San Francisco, 7 P. 41, 67 CaL 
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45—^Whlte V. City of Santa Monica, 
299 P. 819, 114 CaLApp. 330. 

Minn.—Greenwood v. Evergrreen 

Mines Co.. 19 N.W.2d 726, 220 
Minn. 296. 

Pa—Kunkle v. Borough of Ford 
City, 168 A. 159. 305 Pa 416. 

Tex—City of Brady v. Cox, Civ.App., 
48 S.W.2d 511. 

Oomanon enemy dootrina will not 
relieve municipality from liability.— 
Mitchell V. City of Santa Barbara, 
120 P.2d 131, 48 Cal.App.2d 568. 
Balnstorm 

A rainstorm which was not of un¬ 
usual intensity was not an "act of 
God" so as to relieve municipality 
from liability for damage resulting 
from Its obstruction of a natural wa¬ 
tercourse.—Mitchell v. City of Santa 
Barbara, supra. 

Sapezhuman cause or act of Ood 
held not a defense.—Jefferis v. City 
of Monterey Park, 57 P.2d 1374, 14 
Cal.App.2d 113. 

8. Minn.—Greenwood v. Evergreen 
Mines Co., 19 N.W.2d 726, 220 

Minn. 296. 

7. Minn.—Greenwood v. Evergreen 
Mines Co., supra 

8. N.Y.—^Foster v. Webster, 44 N.Y. 
S.2d 158. 
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backs up on such higher premises, and hence the 
state is not liable for damage caused to such prem¬ 
ises by water backing up thereon.^ 

(2) Accumulation and Discharge in a Body 

A municipal corporation Is liable for damage caused by 
Its accumulation and discharge of surface water In a body 
on private property, especially where It Is collected and 
discharged In artificial channels. 

In general a municipal corporation is not enti¬ 
tled to gather surface water into a body and cast it 
on adjoining land to the damage of the owner,^^ 
although the right of a municipality to collect sur¬ 
face water and precipitate it on the land of an in¬ 
dividual is recognized to a limited degree, as an in¬ 
cident to the power and duty of improving its 
streets,and even though it has been stated that a 
municipality may collect surface water which col¬ 
lects within its streets and discharge it on adjoin¬ 


ing land.i2 A municipality cannot, without render¬ 
ing itself liable for the resulting damage, exercise 
its right to construct drains or sewers and-grade 
or otherwise improve streets so as to collect sur¬ 
face water in artificial channels and discharge it in 
increased quantities, or in new and destructive cur¬ 
rents, upon private property,i3 although no more 
water is collected than would have naturally flowed 
on the property in a diffused condition.i^ In such 
case it is the duty of the municipality to take care 
of the water which it has so accumulated,!^ if rea¬ 
sonably practicable-i® The basis of liability is tort 
arising from wrongful and unauthorized conduct 
rather than negligence,!^ and the maxim that a 
man must so use his own as not unnecessarily to 
do injury to another is applicable.18 Thus, where 
a municipality improves its streets in such a man¬ 
ner,!® or constructs a system of storm sewers to 


9. Ariz.—Grande v. Caeson, 72 P.2d 
676. 50 Ariz. 397. 

10. OkL—^Incorporated Town of Ida- 
bel V. Harrison, 141 P. 1110, 42 Okl. 
469. 

Pa.—Kunkle v. Borough of Ford 
City, 158 A. 169, 306 Pa. 416— 
Douglas V. Clarke. 13 Fa.Dlst. & 
Co. 267, 20 DeLCo. 535. 

Trespass 

If a municipality gathers together 
a quantity of surface water and then 
fails to provide an outlet for it, so 
that it is cast on the land of an abut¬ 
ting owner, it commits a direct tres¬ 
pass on his land and is liable for any^ 
injury caused thereby.—Rlx v. Town' 
of Alamogordo, 77 P.2d 766, 42 N.M. 
325. 

11. Iowa.—Cole v. City of Des 
Moines. 232 N.W. 800, 2l2 Iowa 
1270. 

19. Mass.—McMahon v. City of 
Holyoke, 116 N.E. 920, 226 Mass. 
460. 

13. Ala.—City of Dothan v. Thorn- 
ley. 127 So. 193, 220 Ala. 618. 

Cal.—^Lios Angeles Brick & Clay 
Products Co. V. City of Los An¬ 
geles, 141 P.2d 46, 60 Cal.App.2d 
478. 

La.—Corpus Juris died In Chandler 
V. City of Shreveport, 124 So. 143, 
169 La. 62. 

Mo.—^Bodam v. City of New Hamp¬ 
ton, App, 290 S.W. 621. 

Neb.—CDzpns Juris dted In Cattln v. 
City of Omaha^ 31 N.W.2d 300, 807. 
149 Neb. 434. 

N.J.—^Rooney v. Township of Mill¬ 
stone. 3 A.2d 680, 121 N.J.Law 624 
—^Peter Wendel & Sons v. City of 
Newark, 46 A.2d 793, 138 N.J.Hq. 
69—Cassini v. City of Orange, 161 
A. 871, 107 N.J.Bq. 128. 

N.T.—^Kleln v. Town of Plttstown, 
272 N.Y.S. 824, 241 App.Dlv. 202— 
Williams V. State, 74 N.Y.S.2d 647, 


190 Mlsc. 1019—Scamp v. State, 70 
N.Y.S 2d 762. 189 Mlsc. 802—Gib¬ 
son V. State, 64 N.Y.S.2d 632, 187 
Misc. 931—^lovitto V. Nassau 
County, 63 N.Y.S 2d 864—^Poster v. 
Webster. 44 N.Y.S.2d 153. 

N.C.—Gore v. City of Wilmington, 

140 S.B. 71. 194 N.C. 450. 

Okl —Corpus Juris quoted In Oklaho¬ 
ma City V. Bethel. 61 P.2d 313, 317, 
176 Okl. 193—City of Sklatook v. 
Carroll, 21 P.Sd 498. 1*63 Okl. 149. 
Pa.—^Morton v. Borough of Dormont. 

5 A.2d 803. 334 Pa. 283. 

S.C.—^Macedonia Baptist Church v. 
City of Columbia, 10 S.E.2d 360, 
195 S.C. 69. 

S.D.—Corpus Juris dted In Nelson 
V. City of Sioux Falls, 292 N.W. 
868, 869, 67 S.D. 320. 

Tenn.—^Djxon v. City of Nashville, 
App., 203 S.W.2d 178. 

W.Va.—Mason v. City of Bluelleld, 

141 S B. 782, 105 W.Va. 209. 

48 C J. p 1145 note 20. 

Bight to injunction see infra § 898. 
Xiond outside municipality 
Iowa.—Baker v. Incorporated Town 
of Akron, 122 N.W. 926, 145 Iowa 
486. 80 L.B.A.N.S., 619. 

Power of eminent domain 
Power of city to proceed under 
eminent domain does not convert its 
wrongful trespass in precipitating 
accumulated storm waters upon land 
of another into an act of virtue.— 
Los Angeles Brid^ 4b Clay Products 
Co. y. City of Los Angeles, 141 P.2d 
46, 60 Cal.App.2d 478. 

ElTeot Of permlsdon to discharge 
waters on land 

Plaintiff’s permission to city, ex¬ 
press or Implied, to use plaintiff’s 
land to discharge storm waters from 
city streets, could not ripen Into a 
right of perpetual enjoyment on part 
of city.—^Los Angeles Brick & Clay 
Products Co. V. City of Los Angeles, 
supra. 


Prescriptive right 

(1) A prescriptive right of dty to 
discharge storm waters from city 
streets onto plamtlff’s land could be 
established by plaintiff’s acquies¬ 
cence only after city’s license so to 
do had been revoked.—^Los Angeles 
Brick 4b Clay Products Co. v. City of 
Los Angeles, supra. 

(2) Where city never asserted a 
claim of right to discharge waters 
onto plaintiff’s land adverse to plain¬ 
tiff’s title prior to filing answer to 
plaintiff’s suit to abate nuisance, no 
period of prescription ever started 
to run and plaintiff could not be 
guilty of laches.—^Los Angeles Brick 
4b Clay Products Co. v. City of Los 
Angeles, supra. 

14h N.M.—^Rix V. Town of Alamo¬ 
gordo, 77 P.2d 766, 42 N.M. 325. 

15. La.—Corpus Juris dted la 
Cheuidler v. City of Shreveport,. 
124 So. 148, 169 La. 62. 

Neb.—Cattln v. City of Omaha, 31 N. 

W.2d 300, 149 Neb. 434. 

S.D.—^Nelson v. City of Sioux Falls,. 

292 N.W. 868, 67 S.D. 320. 

43 C.J. p 1146 note 22. 

Duty to provide drains or sewers 
generally see supra § 874. 

16. La.—Corpus JtLzls dted la 
Chandler v. City of Shreveport, 
124 So. 143, 169 La. 62. 

43 C.J. p 1146 note 23. 

17. Okl.—Oklahoma City v. BetheL 
61 P.2d 318, 176 Okl. 193. 

18L Iowa.—^Hume v. Des Moines, 125 
N.W. 846, 146 Iowa 624, 29 L.B.A.^ 
N.S.. 126, Ann.Cas.l912B 904. 

48 C.J. p 114*6 note 21. 

19. Ala.—City of Dothan v. Thorn- 
ley, 127 So. 193, 220 Ala. 618. 

Cal.—^Los Angeles Brick 4b Clay 
Products Co. V. City of Los An¬ 
geles, 141 P.2d 46, 60 Cal.App.2d 
478. 

Ill.—^Aurora v. Love, 93 Ill. 621. 
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drain in such a way,20 that there is thrown on 
land a large quantity of surface water that would 
not have flowed there in its natural course, the 
landowner is entitled to recover for the resulting 
damage, whether or not the work was negligently 
done,21 even though each act in constructing the 
street improvement is done according to statute .22 
In such case a municipality cannot escape liability 
because a part of the damage was due to extra¬ 
ordinary floods, or because of the difficulty of de¬ 
termining the exact damage caused by the act .22 

c. Negligence of Municipality 

A municipal corporation Is liable for damage caused by 
surface waters resulting from Its negligence. 

A municipal corporation is liable for damage 
caused by its negligent interference with the nat¬ 
ural drainage of surface water.24 The general rule 
that a municipality is not liable for injuries from 
surface water due to the construction or improve¬ 
ment of streets under lawful authority, discussed 
supra subdivision b (1) of this section, does not ap¬ 
ply where the work is negligently done.26 Also a 
municipal corporation will be liable where injury by 


surface water results from the negligent construc¬ 
tion of drains or sewers,26 or from the negligent 
failure to keep them in repair and free from ob¬ 
structions ,2 7 at least where the drain was financed 
by special assessments against the adjoining prop- 
erty.28 However, where the obstruction of drains 
and catch basins merely causes surface water to 
flow as it would have done had such improvements 
never been constructed, it has been held that the 
municipality is not liable for damage by such wa¬ 
ter to landowners who had not made connection 
with the drains obstructed, as required by statute or 
ordinance.29 Where private land is lawfully used 
by a municipality for a dumping ground, it is liable 
for the negligence of its employees in so piling 
refuse that surface water which otherwise would 
have escaped through a sewer flooded adjoining 
property.®® 

A municipal corporation which has increased the 
flow of surface water in a certain direction is botuid 
only to exercise reasonable care in providing means 
for carrying off the surplus water,*1 and is not an 
insurer against, or liable for damage caused by, un¬ 
precedented floods or cloudbursts.®® On the other 


S.C.—^Macedonia Baptist Church v. 
City of Columbia, 10 S.E.2d 860, 
196 S.C. 69. 

Tex.—City of Brady ▼. Cox, Clv.App., 
48 S.W.2d 611. 

W.Va.—Mason v. City of Bluefleld, 
141 S.E. 782. 106 W.Va. 209. 

00. N.T.—Giovltto V. Naasau Coun¬ 
ty, 68 N.Y.S.2d 864. 

Tex.—City of Amarillo v. Ware, 40 
S.W.2d 67, 120 Tex. 466, answer to 
certified questions conformed to, 
Clv.App., 43 S.W.2d 189. 

01. Ala.—City of Dothan v. Thorn- 
ley, 127 So. 193, 220 Ala. 618. 

Tex.—City of Brady v. Cox, ClY.App., 
48 S.W.2d 611. 

Basis of nabUlty 

The, liability of a municipality col- 
lectlng* surface water and diverting 
and dlschar^lnff it on lower land out¬ 
side of its limits is not based on 
negligence In Improving its streets, 
but on the fact that it collected and 
discharged surface water in a man¬ 
ner different from the natural flow 
thereof.—Baker v. Incorporated Town 
of Akron, 122 N.W. 926. 145 Iowa 
485, 30 L.RA..N.S., 619. 

00. Cal.—^Los Angeles Brick & Clay 
Products Co. V. City of Los An¬ 
geles, 141 F.2d 46, 60 CalApp.2d 
478. 

00. Iowa.—^Baker v. Incorporated 
Town of Akron, 122 N.W. 926, 146 
Iowa 485, 30 L.R.A.,N.S., 619. 

04i Pa.—Wlnghardt v. City of Pitts¬ 
burgh, Com.PL, 86 Plttsb.Leg.J. 
198. 


V161atio]i of statutory duty 
Where city, while constructing an 
embankment or roadbed, failed to 
comply with a statutory duty to 
provide drains for surface water 
which was caused to drain upon 
plaintiff’s property, city was guilty 
of negligence per se.—^Macedonia 
Baptist Church v. City of Columbia, 
10 S.E.2d 850, 196 S.C. 69. 

05. Ga.—Corpus Juris cited la City 
of Home v. Brown, >186 S.E. 708, 
710, 64 Ga.App. 6, affirmed 190 
S.E. 787, 184 Ga. 34. 

Mo.—^Bowen v. Kansas City, 126 S.W. 

790, 140 Mo.App. 695. 

Neb.—Cattln v. City of Omaha, 81 
N.W.2d 300, 149 Neb. 434. 

Tex.—City of Wichita Falls v. Sulli¬ 
van, Com.App., 39 S.W.2d 882— 
City of Wichita Falls v. Mauldin, 
Com.App., 89 S.W.2d 869. 

43 C.J. p 1146 note 26. 

Freveatliigr mufaoe water firou flow¬ 
ing off property 

Raising of street and sidewalk by 
city in front of abutting owner's 
property so as to dam up surface 
water and cause water to pond on 
property which but for said obstruc¬ 
tion would flow off property without 
providing any outlet therefor con¬ 
stitutes negligence.—City of Rome v. 
Brown, 186 S.E. 708, 54 Ga.App. 6, 
affirmed 190 S.E. 787, 184 Ga 84. 

08. Conn.—Spltzer v. City of Water- 
bury, 164 A. 167, 118 Conn. 84. 
Ohio.—^Prlce v. City of Akron, 166 
N.E. 490, 28 Ohio App. 518. 
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Tenn.—^Dixon v. City of Nashville, 
App., 203 S.W.2d 178. 

48 C.J. p 1147 note 27. 

07. Ga.—^Mayor, eta, of City of Ma¬ 
con V. Dannenberg, 39 S.E. 446, 118 
OsL 1111—^Mayor, etc., of Bruns¬ 
wick V. Tucker, 29 S.E. 701, >103 Ga 
233, 68 Am.S.R. 92—City of Atlanta 
V. Fleming, 151 S.E. 678, 40 Ga 
App. 830—^Dance v. City of Rome, 
99 S.E. 61, 28 GaApp. 584. 

Mich.—Donaldson v. City of Mar¬ 
shall, 225 N.W. 629, 247 Mich. 
367. 

Miss.—City of Vicksburg v. Porter¬ 
field, 145 So. 355. 164 Miss. 681. 

Neb.—Cattin v. City of Omaha, 81 
N.W.2d 800, 149 Neb. 434. 

Pa.—^Kanarkowskl v. Borough of 
North Braddock, 43 A.2d 381, 167 
PASuper. 326. 

43 C.jr. p 1147 note 28. 

08. Ind.—City of Logansport v. Cot- 
ner. 186 N.E. 634, 205 Ind. 18. 

09. Mass.—^Buerkel v. City of Bos¬ 
ton, 190 N.E. 788, 286 Mass. 412. 

sa N.Y.—^Brennan v. Albany, 128 
N.Y.S. 884, 148 App.Div. 752. 

31. Ill.—^BZelthsburg v. Simpson, 70 
I11A.PP. 467. 

N.C.—Brinkley v. Norfolk Southern 
R. Co., 84 S.E. 700, 168 N.C. 428. 

Degree of care required generally see 
supra S 876 A 

30. Ky.—Board of Trustees of Town 
of Auburn v. Chyle, 75 S.W.2d 1039, 
266 Ky. 288—City of Ludlow v. 
Broderick, 208 S.W. 1082, 181 Ky. 
123. 
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hand, it has been held that an unprecedented storm 
or flood constitutes no defense where the negligent 
or wrongful act of the municipality in diverting 
surface water on private premises or its negli¬ 
gence in the maintenance of its drainage system 
was a contributing cause of the injury.ss 

§ 884. Discharge of Sewage 

A municipal corporation may be held liable for dis¬ 
charging Its sewage onto the land of another. 

A municipal corporation may be held liable for 
discharging its sewage onto the land of another,^^ 
or depositing sewage where it will percolate into 
and through the land of another,3^ or flow on his 
land and pollute a watercourse thereon,3^ unless it 
has in some lawful manner acquired the right to do 
so.37 Accordingly, a municipality may not, without 
incurring liability, dischargers or permit others to 
dischargers sewage into an open ditch or other 
place near a residence where it will emit noxious 
odors or gases and thereby impair the value of such 
property or render it uninhabitable. 

The municipality may be liable for discharging 
sewage on the land of another although it is ex¬ 
ercising a governmental function*® or is acting by 
express municipal or legislative authority 


§ 885. -Pollution of Watercourse 

a. In general 

b. Defenses 

a. In General 

While a municipal corporation haa the undoubted 
right to make a reasonable use of a watercourse, even 
though It results In the pollution thereof, as a general rule 
It may be liable where the discharge of sewage Into a 
watercourse creates a nuisance. A municipal corporation 
Is also liable for the pol.utlon of a watercourse due to the 
negligent operation and maintenance of a sewage dispos¬ 
al system. 

A municipal corporation has the undoubted right 
to make reasonable use of a lake, stream, or other 
watercourse, even though it results in the pollu¬ 
tion thereof,*^ and whether or not the use of a 
watercourse for the discharge of sewage is reason¬ 
able in a particular case is a question of fact.*® 
The pollution of a watercourse by the discharge of 
surface drainage has been held to constitute a rea¬ 
sonable use.** Likewise, it has been held that there 
is no liability unless the municipality was negli¬ 
gent in the construction or operation of its sewer 
system,*^ or unless the sewers have created a nui¬ 
sance,*® and some authorities have held that a mu¬ 
nicipality is not liable for injury to a riparian own¬ 
er from the pollution of a watercourse by the dis- 


Minn.—Corptis Jtidfl died In Hanson 
V. City of Montevideo, 249 N.W. 46, 
47. 189 Minn. 268. 

Pa.—^Aron v. City of PUladelpbla, 
164 A. 777, 810 Pa. 84. 

43 C.J. p 1147 note 31. 

Extraordinary or unusual flow gen¬ 
erally see supra S 879 b. 

33. Cal.—Farrell v. Ontcurlo, 178 P. 
740, 36 Cal.App. 764. 

Oa.—City of Thomson v. McCorkle, 
171 S.E. 186, 47 Ga.App. 629. 

Minn.—^National Weeklies v. Jensen, 
235 N.W. 905, 183 Minn. 150. 

N.M.—^Rlx V. Town of Alamogordo, 
77 P.2d 765, 42 N.M. 825. 

S.D.—^Nelson v. City of Sioux Falls, 
292 N.W. 868. 67 S.D. 320. 

84. U.S.—City of Harrlsonville, Mo., 
V. W. S. Dickey Clay Mfg. Co., C.C. 
A.Mo., 61 F.2d 210, reversed on oth¬ 
er grounds 63 SCt. 603, ‘289 U.S. 
334. 77 L.Ed. 1208. 

Minn.—Batcher v. City of Staples, 
139 N.W. 140, 120 Minn. 86—Tate 
V. City of St. Paul, 68 N.W. 168, 
66 Minn. 527. 

Mo.—Carpenter v. City of Versailles, 
App., 66 S.W.2d 957. 

N.C.—Cllnard v. Town of Kemers- 
ville, 3 S.E.2d 267, 216 N.C. 745— 
Llghtner v. City of Raleigh, 174 
S.E. 272, 206 N.C. 496—Wagner v. 
Town of Conover, 156 S.E. 167, 200 
N.C. 82. 

Ohio.—Smith V. Ach, 32 Ohio N.P., 
N.S., 67. 


Pa.—Freedman v. Borough of West 
Haxleton, 146 A. 664, 297 Pa. 68. 
S.D.—Parsons v. City of Sioux Falls, 
272 N.W. 288, 65 S.D. 146. 

Tex.—City of Tyler v. House, Civ. 

App., 64 S.W.2d lu07. 

43 C.J. p 1147 note 36. 

Owner or lawful occupant may re¬ 
cover for damages caused by mu¬ 
nicipal corporation casting sewage 
on private property and maintaining 
nuisance thereon.—^Hughes v. Village 
of Nashwauk, 225 N.W. 898, 177 Minn. 
647. 

35. Mo.—WIndle v. City of Spring- 
field, 8 S.W.2d 61, 820 Mo. 459. 

43 C.J. p 1148 note 36. 

38. Mo.—^Windle v. City of Spring- 
field, supra. 

48 C.J. p 1148 note 37. 

Pollution of watercourse generally 
see Infra S 886. 

37. Mo.—Carpenter v. City of Ver¬ 
sailles, App., 65 S.W.2d 957. 

N.C.—Cllnard v. Town of Kerners- 
vllle. 3 S.E.2d 267, 216 N.C. 745. 

48 C.J. p 1148 note 88. 

3a Mich.—Gundy v. Village of Mer^ 
rill, 280 N.W. 163, 260 Mich. 416. 

43 C.J. p 1148 note 39. 

At door and under house 
A city will not be permitted to 
discharge accumulated filth at the 
very door and under the house of a 
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citizen without liability for the re¬ 
sulting injury.—City of Irvine v. 
Oallaher, 19 S.W.2d 968, 230 Hy. 
347—City of Madlsonvllle v. HArd- 
man, 92 S.W. 930, 29 Ky.L.. 258. 

39. Miss.—^Vicksburg v. Richardson, 
42 So. 234, 90 Miss. 1. 

48 C.J. p 1148 note 40. 

40ti N.C.—Cllnard v. Town of Ker- 
nersvllle, 8 S.E.2d 267, 215 N.C- 
746. 

41. N.C.—Cllnard v. Town of Ker- 
nersvllle, supra. 

4a Mich.—Dohany v. City of Birm¬ 
ingham, 2 N.W.2d 907, 301 Mich. 
80. 

Mo.—City of Cape Girardeau v. 
Hunze, 284 S.W. 471, 314 Mo. 438, 
47 A.L.R. 25. 

Pa.—^Norristown Woolen v. Taubel, 
28 Pa.Co. 194, 19 Monlg.Co. 66. 

43 C.J. p 1148 note 48. 

43, Conn.—^Platt v. Waterbury, 46 
A. 164, 72 Conn. 631, 77 Am.S.R. 
335, 48 L.R.A. 691. 

44L Mo.—City of Cape Girardeau v. 
Hunze, 284 S.W. 471, 314 Mo. 488, 
47 A.L.R. 26. 

43 C.J. p 1148 note 45. 

46. Tex.—Stamford Sewerage Co. v. 
Astin, Civ.App., 143 S.W. 649. 

46. Tex.—Stamford Sewerage Co. v. 
Astin, supra. 
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charge of sewage, under lawful authority, where 
there is no negligence in the construction of the 
sewer, and there is no other natural or reasonably 
possible means of drainage>7 On the other hand, 
it has been held that the right to use a watercourse 
for surface drainage does not authorize a munici¬ 
pality to drain its sewers into it to the injury of a 
lower riparian owner.^s 

As a general rule a municipality may be held lia¬ 


ble where the discharge of sewage into a water¬ 
course creates a nuisance^^ by polluting the wa¬ 
ter ^0 and the air^i and creating foul and offensive 
odors,or causing the deposit of filth on the 
banks,®3 and rendering property in the vicinity un¬ 
fit for use or occupation,®^ or interfering with the 
comfortable use, occupation, and enjoyment there¬ 
of,®® without acquiring the right to do so by some 
lawful means,®® as by purchase or condemnation.®^ 


47. Ind.—^Valparaiso v. Hagren, 64 
N.R 1062, 153 Ind. 837, 74 Am.S.R. 
806, 48 L..R.A. 707. 

48 C.J. p 1148 note 46. 

48. Wash.—Snavely v. City of Gold- 
endale, 117 P.2d 221, 10 Wash.2d 
463. 

48 C.J. p 1148 note 47. 
mireasoiiahle use 

The fact that surface water In city 
finds its natural outlet in water¬ 
course crossingr land outside city 
does not authorize city to make un¬ 
reasonable use of watercourse for 
disposal of raw sewage.—Dohany 
V. City of Blrmingrbam, 2 N.W.2d 
907, 801 Mich. 30. 

49. U.S.—City of Harrisonville, Mo. 
V. W. S. Dickey Clay Mfg*. Co.. Mo.. 

68 S.Ct 602, 289 U.S. 834, 77 L.Ed. 
1208. 

Ala.—City of Clanton v. Johnson, 17 
So.2d 669, 246 Ala. 470. 

Conn.—Southern New England Ice 
Co. V. Town of West Hartford, 159 
A. 470, 114 Conn. 496—Donnelly 
Brick Co. V. City of New Britain, 
137 A. 745, 106 Conn. 167—Nolan 
V. City of New Britain, 88 A. 708, 

69 Conn. 668. 

Fla.—City of Lakeland v. Douglass, 
197 So. 467, 143 Fla. 771. 

Dl.—^Robb V. Village of La Orange, 
42 N.E. 77, 158 IlL 21—Kellum v. 
Village of Greenup, 266 Ill.App. 24 
—Cook V. City of Du Quoin. 256 
Ill.App. 462. 

Md.—Livezey v. Town of Bel Air, 199 
A. 888, 174 Md. 568. 

Mass.—^Anglim v. City of Brockton, 
179 N.E. 389, 278 Masa 90. 

N.C.—Lightner v. City of Raleigh, 
•174 S.E. 272. 206 N.C. 496. 

Okl.—Corpus JwAb dted In Oklahoma 
City V. Elyar, 61 P.2d 649, 660, 177 
Okl. 616—City of Edmond v. Bil- 
len, 88 P.2d 664, 171 Okl. 87— 
Oklahoma City v. West, 7 P.2d 888, 
166 Okl. 68. 

Or.—^Miller v. City of Woodbum, 270 
P. 781, 126 Or. 621. 

Wash.—Snavely v. City of Golden- 
dale, 117 P.2d 221, 10 Wa8h.2d 453. 
43 C.J. p 1149 note 51. 

Injunction see infra S 898. 

Liability of municipality for creation 
of nuisance generally see supra 6 
770. 

Tempozaiy nnisancs 
A nuisance caused by the discharge 
of sewage into a watercourse by a 


municipality has been held to be a 

temporary nuisance.—City of Holden- 

vllle V. Kiser. 166 P.2d 363, 195 Okl. 

189—Oklahoma City v. West 7 P.2d 

888. 165 Okl. 63—Oklahoma City v. 

Page. 6 P.2d 1033. 153 Okl. 285. 

SO. U.S.—City of Harrisonville, Mo., 
v. W. S. Dickey Clay Mfg. Co., Mo., 
53 S.Ct 602, 289 U.S. 884, 77 L.Ed. 
1208. 

Ala.—City of Clanton v. Johnson, 17 
So.2d 669, 245 Ala. 470—Howell v. 
City of Dothan, 174 So. 624, 284 
Ala. 168. 

Cal.—Peterson v. City of Santa Rosa, 
51 P. 657. 119 Cal. 387. 

Conn.—^Donnelly Brick Co. v. City of 
New Britain, 137 A. 745. 106 Conn. 
167—Nolan v. City of New Britain, 
38 A. 703, 69 Conn. 668. 

Ill.—^Barrington Hills Club v. Village 
of Barrington. 191 N.E. 239. 367 Ill. 
11—^Eclcart v. City of Belleville, 
13 N.E.2d 641, 294 IlLApp. 144— 
Cook V. City of Du Quoin. 266 Ill. 
App. 452. 

Ind.-^lty of Frankfort v. Slipher, 
162 N.E. 241. 88 Ind.App. 356. 

Iowa.—^Vogt v. City of Grinnell, 110 
N.W. 603, 133 Iowa 363—Hollen¬ 
beck v. City of Marion, 89 N.W. 
210, il6 Iowa 69. 

Md.—Livezey v. Town of Bel Air, 
199 A. 838, 174 Md. 568. 

Mich.—^Dohany v. City of Birming¬ 
ham, 2 N.W.2d 907. 301 Mich. 80. 

Minn.—^Huber v. City of Blue Earth. 
6 N.W.2d 471, 213 Minn. 319. 

N.Y.—Squaw Island Freight Termi¬ 
nal Co. V. City of Buffalo, 284 N.Y. 
S. 598, 246 App.DiV. 472, modified 
on other grounds 7 N.E.2d 10, 278 
N.f. 119. 

N.C.—Clinard v. Town of Kemers- 
ville, 8 S.E.2d 267, 215 N.C. 746— 
Cook V. Town of Mebane, 131 S.E. 
407, 191 N.C. 1. 

Ohio.—Mansfield v. Hunt, 19 Ohio 
Cir.Ct 488, 10 Ohio Cir.Dea 667. 

Tex.—Chandler v. City of Olney, 87 
S.W.2d 250, 126 Tex. 230. 

43 C.J. p 1149 note 62. 

61. Md.—^Livezey v. Town of Bel 
Air, 199 A. 838. 174 Md. 668. 

48 C.J. P 1149 note 68. 

52. Ala.—City of Clanton v. John¬ 
son. 17 So.2d 669, 245 Ala 470— 
Howell V. City of Dothan, 174 So. 
624. 234 Ala 168. 

Conn.—^Nolan v. City of New Britain, 
88 A. 708. 69 Conn. 668. 
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Md.—^Livezey v. Town of Bel Air, 
199 A. 838, 174 Md. 568. 

43 C.J. p 1150 note 64. 

53. Md.—Livezey v. Town of Bel 
Air. supra 

N.C.—Lightner v. City of Raleigh, 
174 S.E. 272. 206 N.C. 496. 

43 C.J. p 1160 note 55. 

54. Ala—City of Clanton v. John¬ 
son, 17 So.2d 669. 245 Ala 470. 

N.C.—^Lightner v. City of Raleigh, 
174 S.E. 272. 206 N.C. 496. 

Okl.—City of Edmond v. Billen, 88 
P.2d 564, 171 Okl. 37. 

43 C.J. p 1150 note 66. 

55. Fla—City of Lakeland v. Doug¬ 
lass. 197 So. 467. 143 Fla 771. 

Md.—^Livezey v. Town of Bel Air, 
199 A. 838, 174 Md. 568. 

43 C.J. p 1150 note 57. 

56. Conn.—^Nolan v. City of New 
Britain. 88 A.2d 703, 69 Conn. 668. 

BosemeiLt 

(1) The right of a municipality to 
pollute waters of a creek by dis¬ 
charging sewage into creek Is in the 
nature of an easement which can be 
created only by grant or prescription, 
and a mere oral consent to pollution 
does not vest an irrevocable right in 
vlllaga even if village has expended 
money or incurred liability on faith 
of oral consent.—^Village of Dwight 
V. Hayea 87 N.E. 218, 150 111. 278— 
Eckart v. City of Belleville, 18 N.E. 
2d 641, 294 IlLApp. 144—Kellum v. 
Village of Greenup, 265 Ill.App. 24. 

(2) Where city appropriated an 
easement for drainage of untreated 
sewage and exercised such right for 
a period of twenty years, the city's 
rlgnt to empty raw, untreated sew¬ 
age into water course was not lost 
oy subsequent erection of disposal 
plant.—^Riggs V. City of Springfield, 
126 S.W.2d 1144, 844 Mo. 420, 122 A. 
L.R. 1496. 

(3) City possessing easement to 
empty raw, untreated sewage Into 
water course could not create or 
maintain a public nuisance in the 
exercise of that righL—^Riggs v. City 
of Springfield, supra. 

57. Mo.—Smith v. Sedalla, 53 S.W. 
907, 162 Mo. 288, 48 L.R.A. 711— 
Newkirk v. City of Tipton, 186 
S.W.2d 147, 234 Mo.App. 920. 

43 C.J. p 1150 note 69. 

Pollution of stream as taking of, or 
injury to, property within law of 
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The preceding rules apply with equal force whether 
the watercourse so polluted is a running stream, 
a canal,5® or a pond.®® 

Negligence. A municipality is liable for the pol¬ 
lution of a watercourse due to the negligent oper¬ 
ation and maintenance of a sewage disposal sys- 
tem.®i 

Tidewaters. A municipality which, under legisla¬ 
tive authority, constructs its sewers so as to dis¬ 
charge sewage into tidewaters is not liable for in¬ 
cidental damages resulting from a proper exercise 
of its authority,®^ and such exercise will not subject 
it to the charge of maintaining a public nuisance.®® 
Nevertheless a municipality has been held liable 
where it is negligent in the construction or mainte¬ 
nance of its sewers,®® or the sewers are so con¬ 


structed or maintained as to create a nuisance,®® 
or there is a direct invasion of a private right by 
casting sewage upon the land of a riparian own¬ 
er.®® So a municipality has been held liable for in¬ 
jury caused by the discharge of its sewage into or 
near docks or wharves, whereby they are obstructed 
or filled up with sand, dirt, and refuse, and the use 
thereof prevented or interfered with.®*^ 

b. Defenses 

A municipal corporation may set up any proper de¬ 
fense which will relieve It from liability for the pollution 
of a watercourse. 

A municipal corporation may set up any proper 
defense which will relieve it from liability for the 
pollution of a watercourse.®® A municipality can¬ 
not escape liability for creating a nuisance by the 


eminent domain see Eminent Do¬ 
main B 118. 

68. Conn.—^Donnelly Brick Co. v. 
City of New Britain, 137 A. 746, 106 
Conn. 167. 

Md.—^Llvezey v. Town of Bel Air, 199 
A. 833. 174 Md. 568. 

Mich.—^Northrup v. City of Jackson, 
262 N.W. 641. 273 Mich. 20. 
Mo.—Smith v. Sedalla, <53 S.W. 907, 
1B2 Mo. 283, 48 L.R.A. 711—New¬ 
kirk V. City of Tipton, 136 S.W.2d 
147. 234 Mo.App. 920. 

N.J-—Simmons v. City of Paterson, 
94 A. 421, 84 N.J.Eq. 23, 280. 

N.C.—Clinard v. Town of Kemers- 
vllle, 8 S.E.2d 267, 215 N.a 746— 
Cook V. Town of Mebane, 131 S.E. 
407, 191 N.C. 1. 

Okl.—^Ity of Edmond v. Billen, 88 
P.2d 664, 171 Okl. 37. 

Or.—^Miller v. City of Woodburn, 294 
F. 849, 134 Or. 636—Miller v. City 
of Woodburn, 270 P. 781, 126 Or. 
621. 

Pa.—Owens v. City of Lancaster. 44 
A. 669, 198 Pa. 486. 

Tes.—^Umscheid v. San Antonio, Civ. 

App., 69 S.W. 496. 

43 C.J. p 1150 note 60. 

NavUrable stream 
Where city dlschargred sewage Into 
a navigable stream which settled on 
sand and gravel adjacent to Island, 
city was held responsible for the 
nuisance, although owner of the is¬ 
land by dredging had formed a bay 
which acted as a settling basin 
drawing the sewage and other matter 
thereto.—Squaw Island Freight Ter- 
mmal Co. v. City of Buffalo. 7 N.E.2d 
10, 273 N.T. 119. 

68, Fla.—City of Lakeland v. Doug^ 
lass, 197 So. 467. 143 Fla. 771. 

48 C.J. p 1160 note 61. 

80l Conn.—Southern New England 
Ice Co. V. Town of West Hartford. 
159 A. 470, 114 Conn. 496. 

48 C.J. p 1150 note 62. 

61. Okl.—^Incorporated Town 


Chelsea v. Wilkinson, 111 P.2d 
180, 188 Okl. 496—City of Enid v. 
Brooks, 269 P. 241. 132 Okl. 60. 

82, Conn.—^Lovejoy v. City of Nor¬ 
walk. 152 A. 210. 112 Conn. 199. 

Fla.—Gibson v. City of Tampa, 186 
So. 319, 135 Fla. 637. 

VcL—Commonwealth v. City of New¬ 
port News, 164 S.E. 689, 158 Va. 521 
—^Darling v. City of Newport 
News, 96 S.E. 807, 123 Va. 14— 
City of Hampton v. Watson, 89 
S.E. 81, 119 Va. 95. 

43 C.J. p 1160 note 63. 

63. N. J.—Simmons v. Paterson, 46 A 
995, -60 N.J.E< 1 . 385, 88 Am.S.R. 642, 
48 L.R.A 717. 

64. Ind.—Peck v. Michigan City. 49 
N.E. 800, 149 Ind. 670. 

Me.—^Attwood V. Bangor, 22 A 466, 
88 Me. 682. 

65. Ind.—^Peck v. Michigan City, 49 
N.E. 800, 149 Ind. 670. 

43 C.J. p 1150 note 66. 

68. Fla.—Gibson v. City of Tampa, 
186 So. 319. 135 Fla. 637. 

43 C.J. p 1160 note 68. 

Oyster beds 

(1) Statutes providing for propa^ 
gatlon and culture of oysters have 
materially altered the common-law 
right of city to empty its raw sew¬ 
age into the ocean.—Gibson v. City 
of Tampa, supra. 

(2) Where a municipal corpora¬ 
tion, authorized to construct sewers 
to take and discharge sewage into 
tidewater, collected and discharged 
sewage containing poisonous matters 
into the tidewater, and such sewage 
was carried over and deposited on an 
oyster bed near by, so as to ruin the 
oysters, it was held that the city was 
liable.—^Huffmlre v. Brooklyn, 67 
N.B. 176, 162 N.T. 684, 48 L.R.A 421. 

67. Ind.—Peck v. Michigan City, 49 
N.E. 800, 149 Ind. 670. 

43 C.J. p 1160 note 69. 
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6& Mo.—Stewart v. City of Spring- 
field, 165 S.W.2d 626, 360 Mo. 234. 
Ohio.—City of Cleveland v. Standard 
Bag & Paper Co., 74 N.E. 206, 72 
Ohio St. 324, 106 Am.S.R. 613, 3 
Ann.Cas. 21. 

Paztloiilav matters held apt to con- 
Btltnts defense or bar to recovery 

(1) The enactment of an ordinance 
by a city forbidding disposition of 
offense effluent through sewers af¬ 
fords it no defense to an action for 
nuisance for polluting a stream into 
which the sewer drained with sew- 
ago including effluent from a canning 
factory operating within the city, 
notwithstanding ordinance was 
passed after erection of the factory, 
where no effort was made to enforce 
ordinance, although city was aware 
that factory was violating ordinance. 
—^Huber v. City of Blue Earth, 6 
N.W.2d 471, 213 Minn. 819. 

(2) Fact that federal licenses au¬ 
thorizing owner of Island in navig¬ 
able stream to dredge sand and 
gravel adjacent thereto had expired 
or been revoked did not bar recovery 
of damages from city whose sewage 
polluted the sand and gravel where 
licenses might be granted in the 
future.—Squaw Island Freight Teiv 
mlnal Co. v. City of Buffalo, 7 N.E. 
2d 10, 278 N.T. 119. 

(8) Custom is no defense to pollu¬ 
tion of stream by municipality.— 
Miller V. City of Woodburn, 270 P. 
781, 126 Or. 621. 

(4) Other matters held insufficient 
to constitute a defense.—Southern 
New England Ice Co. v. Town of 
West Hartford, 169 A 470, 114 Conn. 
496. 

Tmanthorlied agreement 
Settlement agreements, whereby 
city paid rlpaiian owners for tem¬ 
porary damage to their realty from 
pollution of creek by city by dis¬ 
charge of sewage therein, did not 
bind city against the permanent use 


of 
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pollution of a watercourse on the ground that the 
acts complained of were done in the exercise of a 
governmental function,or because of public ne- 
cessity,'^o or because under its statutory powers the 
municipality might have condemned the land in¬ 
jured, where such Icind was not in fact con¬ 
demned,or because it was not negligent in the 
adoption,72 construction,'^3 or operation"^^ of a sew¬ 
age disposal system. The fact that sewage from a 
municipal sewer system is discharged at a point 
some distance from a watercourse and near a creek 
which flows into such watercourse and down which 
the sewage is carried does not exempt the munici¬ 
pality from liability for damages to a lower riparian 
owner nor is a municipality relieved from lia¬ 
bility for pollution of a stream by reason of the 
fact that plaintiff’s property does not abut directly 
on the stream.'73 Jt has also been held no defense 
that the acts of others contributed to cause the nui- 
sance^^ or injury,78 or that the injury arose from 
the use of the sewer by private persons who made 
connections with it and discharged sewage into itJ3 

Effect of legislative cbuthority. Although it has 
been held that a grant by the state to a munici¬ 


pality to construct an ordinary sewer system impli¬ 
edly authorizes the municipality to discharge its 
sewage into a public stream and thereby interfere 
with the state’s right to have the waters unimpaired 
in quality,®® it has also been held that legislative 
authority to construct or maintain a sewer®^ or to 
discharge sewage into any river or streams^ does 
not permit a municipality to discharge sewage into 
a river or stream in such a manner as to injure the 
property of an individual,®® create a nuisance,®^ 
commit a trespass,®5 or impede navigation.®® A 
statute providing that nothing done or maintained 
under express statutory authority can be deemed a 
nuisance has been held not to authorize the dis¬ 
charge of sewage into a stream where such dis¬ 
charge in fact constitutes a nuisance,®7 or to sanc¬ 
tion a discharge of sewage in such a negligent or 
unreasonable manner as to result in injury to pri¬ 
vate property.®® 

Prescriptive right. While a municipality may 
acquire the right to pollute a stream by prescrip¬ 
tion where such pollution constitutes a private nui¬ 
sance,®® provided the user on which the right is 
founded is adverse®® and for the full prescriptive 


of the creek, since city had no au¬ 
thority to make such a contract.— 
Stewart v. City of Springfield, 166 
S.W.2d 626, 360 Mo. 234. 

69. N.C.—Cllnard v. Town of Ker- 
nersvllle, 3 S.E.2d 267, 216 N.C. 
746—Cook V. Town of Mebane, 131 
S.B. 407, 101 N.C. 1. 

Okl.—Oklahoma City v. Tyetenlcz, 62 
P.2d 849, 175 Okl. 228. 

43 C.J. p 1161 note 72 . 

TO. Conn.—^Donnelly Brick Co. v. 
City of New Britain, 137 A. 746, 
106 Conn. 167—^Platt v. City of 
Waterbury, 45 A. 154, 72 Conn. 631. 
Mich.—Dohany v. City of Birming¬ 
ham, 2 N.W.2d 907. 301 Mich. 30. 

71. Ala.—Birmingham v. Iiand, 84 
So. 613, 137 Ala 538. 

Conn.—Feudl v. New Britain, 90 A. 
35, 88 Conn. 126. 

72. Wis.—Mitchell Realty Co. v. 
West Allis, 199 N.W. 390, 184 Wis. 
352. 

73. Conn.—Southern New England 
Ice Co. V. Town of West Hartford, 
159 A. 470, 114 Conn. 496. 

Ill.—Cook V. City of Du Quoin, 266 
llLApp. 462. 

Iowa.—^Vogt V. City of Grinnell, 110 
N.W. 603, 133 Iowa 863. 

74. N.C.—Cllnard v. Town of Her- 
nersvllle, 8 S.E.2d 267, 215 N.C. 
745. 

75. Tex.—San Antonio v. Flzzlnl, 
Civ.App., 68 S.W. 635. 


76. Property located fifty yards 
fnim stream 

N.C —^Rhodes v. Durham, 81 S-EL 
938, 165 N.C. 679. 

77- Ill.—Cook V. City of Du Quoin, 
256 llLApp. 452. 

Mo.—^Newkirk v. City of Tipton, 186 
S.W.2d 147, 234 Mo.App. 920. 

43 C.J. p 1151 note 77. 

78L Okl.—Incorporated Town of 
Chelsea y. Wilkinson, 111 P.2d 
180, 188 Okl. 496—City of Enid v. 
Brooks, 269 P. 241, 132 Okl. 60— 
City of Cushing v. High, 175 P. 
229, 73 Okl. 151. 

79. Minn.—^Huber v. City of Blue 
Earth, 6 N.W.2d 471, 213 Minn. 319. 

N.T.—Stoddard v. Saratoga Springs. 
4 N.Y.S. 746, affirmed 127 N.Y. 261, 
27 N.E. 1030. 

80. N.J.—^Wilson v. East Jersey 
Water Co., 79 A. 440, 78 N.J.Bq. 
329. 

81- N.D.—^Messer t. City of Dickin¬ 
son, 3 N.W.2d 241, 71 N.D. 568. 

S.D.—Parsons v. City of Sioux Falls, 
272 N.W. 288, 65 S.D. 146. 

82. N.Y.—Squaw Island Freight 
Terminal Co. v. City of Buffalo, 7 
N.B.2d 10, 273 N.Y. 119. 

N.D.—Conlon v. City of Dickinson, 
6 N.W.2d 411, 72 N.D. 190, 142 
A.1J.R. 625—Messer v. City of Dick¬ 
inson, 8 N.W.2d 241, 71 N.D. 241. 

S.D.—^Parsons v. City of Sioux Falls, 
272 N.W. 288, 65 S.D. 146. 

83. N.C.—Cllnard v. Town of Ker- I 
nersvlUe. 3 S.E.2d 267, 215 N.C. I 
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745—Cook V. Town of Mebane, 181 
S.B. 407, 191 N.C. 1. 

S.D.—^Parsons v. City of Sioux Falls, 
272 N.W. 288, 65 S D. 146. 
Seasonable manner 

The statutory authority of a city 
to discharge its sewage Into any 
river Is limited by a duty of the city 
to exercise Its authority in a reason¬ 
able manner and to take all reason¬ 
able precautions against damagingr 
private property.—Conlon v. City of 
Dickinson, 5 N.W.2d 411, 72 N.D. 190, 
142 A.Lt.R. 626—^Messer v. City of 
Dickinson, 8 N.W.2d 241, 71 N.D. 
568. 


8ft. N.Y.—Squaw Island Freight 

Terminal Co. v. City of Buffalo, 7 
N.B.2d 10. 273 N.Y. 119. 

Okl.—OklaJioma City v. West, 7 P. 

2d 888. 155 Okl. 63. 

43 C.J. p 1151 note 80. 

86. N.Y.—Squaw Island Freight 

Terminal Co. v. City of Buffalo, 7 
N.B.2d 10, 373 N.Y. 119. 

86. Mass.—^Boston Rolling Mills v. 
Cambridge, 117 Maas. 396. 

87. Cal.—People v. Reedley, 226 P. 
408, 66 Cal.App. 409. 

88. N.D.—Messer v. City of Dickin¬ 
son, 8 N.W.2d 241, 71 N.D. 668. 

89. III.—^Eckart v. City of Belleville, 
18 N.E2d 641, 294 Ill.App. 144. 

Mo.—Smith y. Sedalia, 63 S.W. 907, 
162 Mo. 283, 48 L.R.A. 711. 

Neb.—Hall v. City of Friend, 279 
N.W. 346, 134 Neb. 346. 

90. Mo.—^Newkirk v. City of Tipton, 
136 S.W.2d 147, 284 Mo.App. 920. 
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period,® 1 a prescriptive right so to pollute a stream 
as to cause a public nuisance is no defense to an ac¬ 
tion by a property owner who has sustained spe¬ 
cial damage from the maintenance of the nui¬ 
sance.®® Even where such right can be acquired, 
it must be restricted to its limits at the beginning of 
the period of prescription, and does not justify pol¬ 
lution by a further or different use.®® 

Wrongful act of employees. Where the pollution 
of a stream is not incident to the construction of a 
sewer, but is due to the wrongful acts of municipal 
employees in operating it, the municipality has been 
held not liable.®^ 

§ 886. Liability for Acts of Third Persons 

A municipal corporation ordinarily la not liable for In¬ 
juries from defects or obstructions in drains or sewers, 
due to the acts of third persons unless It allows the defect 
or obstruction to remain after notice thereof. 

A municipal corporation ordinarily is not liable 
for injuries from defects or obstructions in sewers 
or drains due to the acts of individuals or private 
corporations®® unless it allows the defect or ob¬ 
struction to remain after notice thereof.®® This 
rule of nonliability applies to damages from the ob¬ 
struction or diversion of a watercourse®^ and from 
the overflow of surface water due to improvements 
made by individuals.®® Also a municipality is not 
liable for the obstruction of a passage of water 
through a culvert under a highway, which causes 


the water to overflow the land of an adjoining own¬ 
er, where the obstruction is caused by a railroad 
company that owns land adjoining the highway, in 
filling up a ravine on their land which constituted 
the natural channel for the water from the culvert 
under the highway.®® Likewise, a municipality is 
not liable for injury caused by a bridge built by it, 
where such bridge has become injurious since its 
erection solely because of the acts and trespasses 
of other corporations and individuals, which have 
altered the original character of the stream, and 
not by reason of natural causes or such as might 
reasonably have been anticipated at its erection.^ 

On the other hand, a municipality has been held 
liable for damages to property by the collapse of a 
culvert which it was its duty to maintain, although 
such collapse was caused by the imperfect con¬ 
struction of a bank by a private corporation.® Al¬ 
so, a municipality which, in order to prevent dam¬ 
age by floods, diverted a stream where it issued in¬ 
to an artificial channel which was inadequate to 
carry off water in times of heavy flood, whereby 
private lands were damaged, cannot escape liability 
therefor because, after the diversion, the owner of 
lands at the point of diversion, through which the 
original channel ran, raised the wall of the new 
channel so as to prevent flood water from damag¬ 
ing the lands, thereby throwing the entire volume 
of flood water into the new channel.® 


Neb.—^Hall v. City of Friend, 278 
N.W. 346. 134 Neb. 662. 

43 C.J. p 1161 note 85. 

TlLO ii»tiual wash and drainaffe 
from city does not constitute appro- 
pnatlon by city of use of stream Into 
-which such natural drainage flows, 
for purpose of sewage disposal.-^ 
Newkirk v. City of Tipton, 136 6.W. 
2d 147, 234 Mo.App. 920. 

Acts of individual city dwtflers 
A city cannot gam prescriptive 
right to pollute watercourse with 
sewage from acts of individual city 
dwellers in polluting watercourse 
with their individual sewage.—^New¬ 
kirk V. City of Tipton, supra. 

91. N.D.—Conlon v. City of Dick¬ 
inson, 6 N.W.2d 411. 72 N.D. 190. 
142 A.L.H. 526. 

92. Ill.—Bckart v. City of Belleville. 
18 N.B.2d 641, 294 Ill.App. 144-— 
City of Bloomington v. Costello, 
65 IlLApp. 407. 

43 C.J. p 1151 note 86. 

Violation of penal coda 
City could acquire no prescrip¬ 
tive right to pollute stream, which 
constituted violation of penal code.— 
City of Corsicana v. King, Tex.Clv. 
App., 8 S.W.2d 867, error refused. 

93. Mich.—^Attorney (General v. 


Grand Rapids, 141 N.W. 890, 175 
Mich. 603, 50 Li.R.A.,N.S., 473, Ann. 
Cas.l9l3A 968. 

43 C.J. p 1151 note 87. 

94. Ark.—^E1 Dorado v. Scruggs. 168 
S.W. 846, 113 Ark. 289. 

48 C.J. p 1151 note 88. 

Liability of municipality for acts of 
ofUcers or employees generally see 
supra 9S 757-763. 

95. Tez.—^Parsons v. City of Athens, 
Clv.App., 78 S.W.2d 1098. 

43 C.J. p 1152 note 90. 

98. Ill.—^Effingham v. Burrells, 77 
111.APP. 460. 

43 C.J. p 1152 note 90. 

Necessity of notice generally see 
Infra 9 887. 

97. Mass.—Wheeler v. Worcester, 
10 Allen 591. 

48 C.J. p 1152 note 92. 

Acts prior to incorporation 

Diversion of drainage from a nat¬ 
ural chajinel Into a channel through 
plaintiff's land was unlawful, but 
municipality -was not liable for dam¬ 
age caused thereby where such diver¬ 
sion was not made by the municipali¬ 
ty, hut by the Inhabitants of the 
particular territory prior to Its In¬ 
corporation into the municipality.— 
San Gabriel Valley Country Club v. 
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[ city of Pasadena, 193 P. 97, 184 Cal. 
201 . 

Flooding 

Where permission to locate a dam 
in a navigable stream, erection of 
which therein without permission of 
the board of supervisors, is pro¬ 
hibited by the constitution, is given 
to a third person, and a village 
avails Itself of the situation, and 
secures for Itself the right to use 
the structure as a way, and pays 
the owner of the dam for building 
a bridge, supported by the dam, as 
a part of the dam, the village, which 
neither constructs nor maintains the 
dam, which interrupts the flow of 
water, and cannot abate or repair it, 
is not liable for the flooding of prop¬ 
erly by the giving way of the dam.— 
Grand Rapids & Indiana Ry. Co. v. 
Village of Morley, 131 N.W. 135. 166 
Mich. 66. 

98. Md.—^Kurrle v. Baltimore, 77 
A. 873, 113 Md. 63. 

48 C.J. p 1152 note 93. 

99. Vt.—Haynes v. Burlington, 88 
Vt. 850. 

1. Mass.—Wheeler v. Worcester, 10 
Allen 591. 

A Va.—Richmond v. Gallego Mills 
Co., 46 S.E. 877. 102 Va. 166. 

8i Idaho.—Willson v. Boise City, 117 
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Creation of nuisance. A nuisance,^ such as the 
pollution of a stream,6 created by third persons 
without the authority or permission of the munici¬ 
pality will not render the municipality liable, in the 
absence of notice and failure to abate. So a mu¬ 
nicipality is not liable for damages caused by sew¬ 
age discharged from one of its street culverts into 
a ditch on plaintiiFs premises, where it does not 
appear that the village ever gave permission or 
knew that the sewage flowed in the culvert which 
was constructed merely for surface water, and such 
flowage was wrongfully caused by a third person.® 
The municipality is liable, however, where sewage 
is turned into a sewer or culvert with its authority 
and permission.7 Likewise, where a sewer con¬ 
structed by the municipality and under its control 
becomes a nuisance because landowners abuse the 
privilege given them of connecting their premises 
with the sewer, the municipality is liable.® 

Effect of notice. Where damage is caused by the 
inadequacy of a drain or sewer constructed by a 
third person,® or where, through the wrongful or 
negligent act of a third person, a drain or sewer 
becomes obstructed or creates a nuisance,^® the mu¬ 
nicipality will be liable if, after knowledge thereof, 
it fails to remove the obstruction or abate the nui¬ 
sance. 


Ratification. The mere failure of a municipality 
to compel the restoration to its natural channel of 
a stream which has been diverted by an individual 
is not of itself such evidence of an adoption or rat¬ 
ification of the wrong as will make the municipality 
liable as a trespasser ab initio.^^ 

§ 887. Notice of Defects or Obstructions 

A municipal corporation Is not liable for a defect or 
obstruction which Is not due to any negligence on Its part 
unless or until It has received notice cf such defect or 
obstruction, or unless the facts are such that It Is charge¬ 
able with constructive notice thereof. 

A municipal corporation may be held liable with¬ 
out actual notice for injuries caused by defects or 
obstructions in its drains or sewers where they are 
due to negligence in plan or construction,^® or in 
failing to guard against or remove defects or ob¬ 
structions^® knowledge of which might have been 
obtained by proper inspection.!^ Where, however, 
a defect or obstruction is not due to any negligence 
on the part of the municipality,!® as where it re¬ 
sults from the wrongful or negligent acts of third 
persons,!® the municipality is not liable unless or un¬ 
til it has received notice of such defect or obstruc¬ 
tion, or unless the facts are such that it is charge¬ 
able with constructive notice thereof,!7 as where 


P. 115, 20 Idaho 183, 86 L.R.A., 
N.S.. 1168. 

4. Ky.—Bowling Green ▼. Stevens, 
266 S.W. 495, 205 Ky. 161. 

43 C.J. p 1162 note 99. 

6. Iowa.—^Wilson v. Ottumwa, 164 
N.W. 613, 181 Iowa 803, L..R.A. 
1918B 468. 

43 C.J. p 1152 note 1. 
e. Vt.—Noble V. St. Albans, 66 Vt. 
622. 

7. Ill.—Champaign v. Forrester, 29 
IlLApp. 117. 

Tenn.—^Kolb v. Knoxville, 76 S.W. 
823, 111 Tenn. 311. 

8. Iowa.—^Hines v. Nevada, 130 N.W. 
181, 150 Iowa 620, 627, 32 L..ILA., 
N.S., 797. 

48 C.J. p 1152 note 6. 

9. Mo.—^Roth V. St. Joseph, 147 S.W. 
490, 164 Mo.App. 26. 

48 C.J. p 1152 note 7. 

la Ky.—Corpus JUxls dtefl in City 
of Irvine v. Gallagher, 19 S.W.2d 
968, 969, 230 Ky. 347. 

48 C.J. p 1163 note 8. 

11. Pa.—^Allebrand v. Duquesne, 11 
Pa.Super. 218. 

18. Ala.—City of Birmingham v. 
Norwood, 126 So. 616, 23 Ala.App. 
443, certiorari denied 126 So. 619. 
220 Ala. 497. 

43 C.J. p 1153 note 10. 


13. Idaho.—^Dunn v. Boise City, 283 
P. 606, 48 Idaho 550. 

83 C.J. p 1153 note 11. 

14. Idaho.—^Dunn v. Boise City, su¬ 
pra. 

43 C.J. p 1153 note 12. 

Waiting for notilloatlon 
City's duty to keep drainage sys¬ 
tem flume repaired was not per¬ 
formed by waiting for notification 
from others that it was broken and 
out of repair.—^Dunn v. Boise City, 
supra. 

15. Ala.—City of Birmingham v. 
Norwood, 126 So. 619, 220 Ala. 497. 

48 C.J. p 1153 note 13. 

18. Ala.—City of Birmingham v. 
Norwood, supra. 

N.T.—^Ehret v. Village of Scarsdale, 
199 N.E. 56. 269 N.T. 198, 102 A.L.. 
R. 211. 

43 C.J. p 1163 note 14. 

Effect of notice of defects created by 
third persons see supra 8 886. 

17. Ala.—City of Birmingham v. 
Greer, 126 So. 859, 220 Ala. 678-- 
City of Birmingham v. Norwood, 
126 So. 619, 220 Ala. 497. 

Cal.—Mulder v. City of Los Angeles, 
294 P. 486, 110 Cal.App. 663. 
N.T.—Ehret v. Village of Scarsdale, 
199 N.E. 66, d69 N.T. 198,' 102 A.L. 
R. 211. 

Pa.—^Yeager v. City of Pittsburgh, 
157 A. 858, 103 Pa.Super. 34. | 
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Wis.—^Trustees of University Co-op. 

Co. V. City of Madison, 288 N.W. 

742, 233 Wis. 100. 

43 C.J. p 1153 note 16. 

Explosion of sewer gas 

In action against city for injuries 
sustained by plaintiff in explosion of 
sewer gas emanating from sanitary 
sewer in flooded basement of a home, 
officials and servants of city, as rea¬ 
sonably prudent men, were put on 
guard by general knowledge that all 
sanitary sewers contained gas, some 
of which Is explosive when mixed 
with air and exposed to open flame, 
and that when such a sewer is filled 
to capacity with moving water the 
water will push the gas ahead of it, 
and that open flames are common in 
population centers, and the fact that 
similar casualty had never happened 
before in the city would not relieve 
the city of liability.—Guthrie v. City 
of St Charles, 162 S.W.2d 91, 847 
Mo. 1176. 

Gas main leak 

Village granting permit to open 
street and lay drain under its sur¬ 
face, whose building Inspector had 
notice that company laying drain 
Intended to Incaae gas main in drain 
pipe, was held not liable for death 
resulting ffom leak In gas main at 
point where it was incased, due to 
careless handling of main by per¬ 
mittee’s employees, where village had 
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the defect or obstruction has continued for a con¬ 
siderable time.is 

Nuisance, In the case of a nuisance not created 
by the municipality it could be held liable only on 
the ground of maintaining such nuisance after no¬ 
tice and request to abate.^® 

To whom notice given. Notice to the mayor,20 
or to the mayor and street superintendent,2i of a 
city, or to the trustees of a village,22 or to an in¬ 
spector of the building department,23 is sufficient. 

§ 888. Right to Relief 

a. In general 

b. Estoppel or waiver 

a. In Qeneial 

The right to relief against a municipal corporation for 
damages arising from defects or obstructions In drains or 
sewers, or from Interference with, or pollution of, water¬ 
courses, may be affected by various factors. 

The right to relief against a municipal corpora¬ 
tion for damages arising from defects or obstruc¬ 
tions in drains or sewers, or from interference with 
or pollution of watercourses, may be affected by 
various factors,2^ including a determination of the 
questions whether the injury complained of was 
proximately caused by defendant’s wrongful or 
negligent acts or omissions, as discussed infra § 
889, whether plaintiff was free from any negligence 
contributing to the injury, infra § 890, and whether 
he has waived, or is estopped to claim, a right to 
recover, infra subdivision b of this section. 

One who is not a riparian proprietor on a brook 
or ditch has no cause of complaint against the city 
for interfering with the natural flow thereof, in¬ 
creasing the volume or polluting it, if his premises 


are not flooded thereby.25 Under the maxim. Vo¬ 
lenti non fit injuria, a person who creates a private 
nuisance on his own property in making a sewer to 
connect with a public sewer has no remedy against 
the municipality.2fi On the other hand, where dam¬ 
ages are caused by the negligence of a municipality 
in the construction or maintenance of a public sewer, 
the fact that plaintiff’s premises are not directly 
connected with the sewer does not prevent his recov- 
ery.27 Where it is the duty of a company to keep 
a raceway leading to its works in repair, although 
it does not own the way itself, if a city so constructs 
a sewer as to deposit dirt and gravel in the raceway 
and obstructs the flow of water therein, and the 
company is compelled to expend money to remove 
such obstruction, an action lies in its favor against 
the city to recover the money so expended.28 

Conditions existing before purchase of property 
by plaintiff. Where the structure or work com¬ 
plained of was completed before plaintiff purchased 
the property claimed to be injured, and there has 
been no change in the structure or increase of the 
injury caused thereby since his purchase, it has 
been held that plaintiff cannot recover,23 especially 
where the structure was so placed at the request of 
a former owner of the property.®® So, where the 
owner of land adjacent to a bend in a river changes 
the course of the stream by a cut-off, diverting the 
waters from the bend through which a municipality 
discharges its sewage, he thereby impliedly grants 
an easement for the flow of the sewage through the 
bend to the living stream,and, this situation be¬ 
ing obvious, his grantee takes title subject to the 
easement, and is precluded from recovering damag¬ 
es.®® Likewise, one who purchases riparian land 
with knowledge that the waters have been diverted 
is not entitled to damages therefor.®® It has been 


no notice of defect.—^Ehret v. Village 
of Scarsdale, 199 N.Bl 56, 269 N.Y. 
198, 102 A.L..R. 211. 

la Ind.—Ft. Wayne v. Coombs, 7 
N.E. 748, 107 Ind. 75, 57 Am.R. 
82. 

43 C.J. p 1153 note 16. 

TTnroasonable leniftb of time 
The defect must have existed for 
such an unreasonable lengrth of time 
as to raise a presumption of knowl- 
edcre.—City of Birmingham v. No3> 
wood, 126 So. 619, 220 Ala. 497. 

19. Mo.—Gleason v. Klrksvllle, 118 
S.W. 120, 186 Mo.App. 621—^Mcu-tln 
V. St. Joseph, 117 S.W. 94, 136 Mo. 
App. 816. 

aa Mass.—^Nichols v. Boston, 98 
Mass. 39, 98 Am.D. 182. 

48 CU. p 1164 note 18. 


21. N.T.—^Daggett v. Cohoes, 7 N.T. 

S. 882. 5 Slly.Sup. 188. 

48 C.J. p 1154 note 19. 

2a Vt.—Whipple V. FeUt H^ven, 21 
A. 588, 63 Vt. 221. 

43 C.J. p 1164 note 20. 

2a N.T.—Sotel ▼. New York, 142 
N.Y.S. 861, 81 Misc. 344. 

24ki ArtULolal watezoonrse 

In the case of an artificial 
watercourse, such as a culvert, a 
person who has acquired no right 
therein by prescription or contract 
cannot recover for an injury to his 
property caused by closing up such 
culvert in repairing a highway in a 
proper and suitable manner.—Brew v. 
Westfield, 124 Mass. 461. 

2a Masa—Stanchfield v. Newton, 7 
N.E. 708, 142 Mass. 110. 
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261. Wls.—^Richards v. Waupun, >17 
N.W. 976, 69 Wis. 45. 

27. Mass.—Allen y. Boston, 84 N.E. 
619, 169 Masa. 824, 88 Am.S.R. 
423. 

48 C.J. p 1164 note 80. 

2& 111.—^Elgln Hydraulic Co. v. El¬ 
gin, 74 Ill. 488. 

29. La.—^Davla v. New Orleans, 6 
So. 100, 40 La.Ann. 806. 

43 C.J. p 1154 note 83. 
sa Ala.—^Unlon Springs v. Jones, 68 
Ala. 664. 

43 C.J. p 1154 note 84. 

31. Okl.—Lamka v. El Reno, 242 P. 
241, 111 Okl. 111. 

32. Okl.—liaTnka v. El Reno, supra. 
48 C.J. p 1154 note 36. 

33. N.Y.—^Fischer v. Clifton Springs, 
121 N.Y.S. 168 , afiarmed 126 N.Y.S. 
1119, 140 AppJ[>lv. 9ia 
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held, however, that plaintiff may recover for any 
injury accruing to the property from a continuing 
nuisance after he became the owner,*^ and it has 
been further held that the acquiescence of plaintiffs 
grantor in an injury in the nature of a nuisance 
will not preclude a recovery by plaintiff for injury 
occurring since he acquired title, where the acts of 
the prior owner were not such as to subject the 
property to a servitude.®5 

Necessity of special injury; nuisances. Where 
matters complained of are in the nature of a public 
nuisance, an individual property owner seeking re¬ 
dress must show that he has sustained some special 
injury different from that sustained by the general 
public;®® but in the case of a private nuisance spe¬ 
cial damages need not be shown.® 7 

Effect of liability of third person. The fact that 
plaintiff also has a right of action against a third 
person will not necessarily preclude him from a re¬ 
covery against the municipal corporation for an in¬ 
jury caused by defects or obstructions in drains or 
sewers.®® Under this rule the owner of an unfin¬ 
ished building may recover from a municipality 
damages to such building caused by defective sewer¬ 
age, although the contractor was bound by his con¬ 
tract to deliver a completed building, notwithstand¬ 
ing such injury.®® 

b. Estoppel or Waiver 

A landowner may by his acts or omissions be precluded 
from recovering for Injuries due to defects or obstruc¬ 
tions In drains or sewers. 

A landowner may by his acts or omissions be 
precluded from recovering for injuries due to de¬ 
fects or obstructions in drains or sewers.^® A per¬ 
son cannot recover damages sustained by him from 
sewage which enters upon his land from an old 
sewer through a sewer or pipe built on his own 


§ 888 

land by the municipality with his knowledge and as¬ 
sent, if not at his request.^i The fact that the prop¬ 
erty owner gave the city permission to build a sewer 
through his property does not work an estoppel on 
him to sue the city for damages resulting from its 
improper construction and negligent use, where the 
consent was to a mere overflow sewer, and the 
sewer, as completed, is one used for the constant 
discharge of noxious sewage,^® and a landowner is 
not estopped to recover damages for the negligent 
operation of a sewage disposal system by leasing 
a portion of his land for use in the operation of 
such a system.^® A property owner does not 
waive his right to damages for the overflowing of 
his land by reason of the construction of a levee by 
favoring the work and offering to give the right of 
way for the levee, or by afterward refusing to give 
such right of way until the levee is extended so as 
to protect his lowlands.^^ It has also been held that 
a landowner is not estopped to complain of injury 
caused by the pollution of a watercourse because 
he gave a tenant the right to extend a sewer pipe 
through the premises to carry off water from a 
bathtub, although such pipe was subsequently also 
used for sewage.^® Acquiescence in the construc¬ 
tion of a sewer will not estop persons injured to 
complain of a nuisance created by the pollution of 
a stream into which the sewer empties.^® So a 
landowner’s payment of an assessment made by a 
municipal corporation for the construction of a 
sewer, which he had reason to suppose would be 
emptied, when completed, where it would be lawful 
to empty it, cannot be deemed an assent by him to 
the unlawful discharge of the sewage on his land, 
and will not affect his right of action therefor as a 

nuisance.^7 

Street improvements; injury from surface water. 
A landowner by joining in a petition for a street 


34. Ga.—City of Rome v. Brown, 186 
S.E. 708, 64 Oa.App. 6, affirmed 190 
S.E. 787, 184 Ga. 34. 

36. Ala.—Union Sprmgs v. Jones, 68 
Ala. 664—Troy v. Coleman, 68 Ala. 
570. 

36. Ill.—Jacksonville v. Doan, 83 
N.E. 878, 146 Ill. 23. 

48 C.J. p 1165 note 40. 

Rlfflit to Injunction see infra 5 893. 

37. N.H.—rHond V. City of Nashua, 
18 A.2d 726, 91 N.H. 98. 

48 C.J. p 1166 note 41. 

38. N.T.—Nlms v. Troy, 69 N.T. 
600. 

Liability of third persona see Infra 
S 891. 

39. N.T.—Nlms v. Troy, supra. 

48 C.J. p 1165 note 89. 

93 aJ.S.— If 


40. Okl.—^Lamka v. El Reno, 242 P. 

241, 111 Okl. 111. 

43 C.J. p 1156 note 43. 

Eunltable estoppel 

Unless a municipality has been 
misled by plamtilTs acts, it cannot 
invoke the doctrine of equitable es¬ 
toppel.—Parish V. Yorkvllle, 90 S.E. 
185, 106 S.C. 28—48 C.J. p 1156 note 
66 . 

Beqnearted constrnotioiL 

Landowner could not complain that 
borough entered on his laud and con¬ 
structed drain and catch basin there¬ 
on, where it wau done at owner’s 
express request after his repeated 
complaints to borough as to drainage 
of surface water, and drains Installed 
were not improper or Improperly con¬ 
structed.—^Kane v. Borough of Naug¬ 
atuck, 182 A. 227, 120 Conn. 548. | 
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41. N.Y.—Searing v. Saratoga 
Sprmgs, 89 Hun 307, affirmed 17 
N.E. 878, 110 N.Y. 648. 

48 C.J. p 1166 note 44. 

48. Iowa.—^Loughran v. Des Moines, 
34 N.W. 172, 72 Iowa 882. 

43. Tex.—City of Iowa Park v. Cam¬ 
eron, Clv.App., 86 S.W.2d 1097, er¬ 
ror dismissed. 

44. Wls.—Barden v. Portage, 48 
N.W. 210, 79 Wis. 126. 

45. Hy.—Georgetown v. Kelly, 128 
S.W. 251. 

46. Tex.—^Donovan v. Royal, 68 S.W. 
1064, 26 Tex.Glv.App. 248. 

47. N.Y.—Seifert v. Brooklyn, 16 
AbhN.Cas. 97, affirmed 4 N.E. 821, 
101 N.Y. 186, 54 Am.R 664. 
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improvement is not estopped to recover for 
injury to his land from surface water, due to the 
negligence of the municipality in making the im¬ 
provement^® The failure of landowners to object 
to the raising of a street grade does not estop them 
to sue for damages for surface waters forced on 
their land.*® Where, however, a landowner, dam¬ 
aged by change of grade which diverts surface wa¬ 
ter upon his premises, rejects an offer by the mu¬ 
nicipality to construct a culvert for carrying off 
the water, he cannot recover for subsequent inju¬ 
ries which would have been prevented had such 
offer been accepted;®® and where a landowner 
has recovered damages for injuries caused by 
change of grade, and afterward fails to raise his 
land to the new grade, he cannot recover for subse¬ 
quent injuries to his land from surface drainage 
leaking thereon.®^ 

§ 889. Proximate Cause 

In order to render a municipal corporation liable for 
damage from the construction or maintenance of drains 
or sewers, Its negligent or wrongful act must be the prox¬ 
imate cause of the Injury suffered. 

In order to render a municipal corporation liable 
for damage from the construction or maintenance 


of drains or sewers, its negligent or wrongful act 
must be the proximate cause of the injury suffered.®® 
Where such an act of the municipality is the direct 
cause of the injury, it is liable, although other 
causes may have contributed thereto;®® but the lia¬ 
bility in such case is limited to the damage which 
it has caused and does not extend to the entire dam¬ 
age.®* 

§ 890. Contributory Negligence 

Thd contributory negligence of the plaintiff may pre¬ 
vent hie recovery from a municipal corporation for an In¬ 
jury due to defects or obstructions In drains or sewers. 

The contributory negligence of plaintiff may pre¬ 
vent his recovery from a municipal corporation for 
an injury due to defects or obstructions in drains 
or sewers.®® Since a property owner must exercise 
reasonable care to protect his property against in¬ 
jury,®® if plaintiff could have prevented the injury 
complained of by the use of ordinary diligence and 
efforts,®^ and at a moderate expense,®® his failure 
to do so constitutes contributory negligence preclud¬ 
ing recovery against the municipality. 

On the other hand, it has been held that the rule 
requiring the person injured to do what is rea¬ 
sonably necessary to reduce the loss®® is not ap- 


4A. Tex—Greenville v. McAfee, Civ. 
App., 230 S W. 762. 

49. Cal.—-White v. City of Santa 
Monica, 299 P. 819, 114 CalApp. 
330. 

50. Pa.—Kensinerton v. Wood, 10 Pa. 
93, 49 Ani.D. 682. 

61. Pa.—Stuckemann v. Pittsburgh, 
99 A. 906, 255 Pa. 807. 

52. Cal.—^Womar v. City of Long 
Beach, 114 P.2d 704, 45 Cal.App.2d 
643. 

Minn —^Huber v. City of Blue Barth, 
6 N.W.2d 471, 213 Minn. 319. 

Mo.—Lucas V. City of Louisiana, 
App., 173 SW.2d 629. 

43 C.J. p 1156 note 58. 

63. Arts.—Mesa City v. Lesueur, 100 
P. 573, 21 Arlz. 632. 

Hawaii.—Cabral v. City and County 
of Honolulu. 32 Hawaii 872. 

43 C.J. p 1156 note 69. 

Negligence concurring with extraor¬ 
dinary storm or flood see supra 9 
879. 

54. 111.—^Parls T. Gracraft, 86 HI. 
294. 

48 C.J. p 1156 note 60. 

Pollntton 

In landowner's action against nau- 
nlclpality for damages caused by 
pollution of creek, municipality 
would be liable only for that part 
of the Injury which It Inflicted If 
there was another contributing cause 
of the pollution of water Independ¬ 
ent of act of municipality.—Howell 


fv. City of Dothan, 174 So. 624, 234 
Ala. I'SS. 

55. Wls.—^Hume v. Chilton, 166 N. 

W. 776, 167 Wls. 78, L.R.A.1918D 

369. 

43 C.J. p 1166 note 62. 

Location of building 

(1) When a dwelling house is lo¬ 
cated so near to the edge of a stream 
and at so low an altitude as to be 
obviously within the flood current of 
the stream and when the presence 
of an Inadequate culvert across the 
stream on a public highway nearby 
does not contribute to Injury to the 
building, but, on the contrary, tends 
to lessen the danger to it, the owner 
18 guilty of negligence and cannot 
recover from the-city for injury sus¬ 
tained by the building in a freshet.— 
Cabral v. City and County of Honolu¬ 
lu, 82 Hawaii 872. 

(2) A property owner is Justifled In 
building In conformity with the es¬ 
tablished grade of the street in front 
of his property and is not chargeable 
with negligence in so doing, although 
there Is in the street an embankment 
above the grade.—^Damour v. Lyons 
City. 44 Iowa 276—43 C.J. p 1168 note 
78. 

(8) The fact that a person has 
built his house on a lot below the 
grade of the street is not such neg¬ 
ligence as will defeat his right to 
recover for' the flooding of his prop¬ 
erty due to the negligence of the 
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city.—Spangler v. San Francisco, 28 
P. 1091, 84 Cal. 12, 18 Am.S.R. 158— 
43 C.J. p 1158 note 74. 

Storing goods lA cellar 

(1) It Is not negligence for a per¬ 
son to store In his cellar goods like¬ 
ly to be damaged by an Inundation.— 
Damour v. Lyons CUy, 44 Iowa 276— 
43 C.J. p 1168 note 76. 

(2) It Is not contributory negli¬ 
gence for a property owner to allow 
goods to remain in his cellar after 
It has once been overflowed because 
of the obstruction of a sewer.— 
Taylor v. Austin, 20 N.W. 157, 32 
Minn. 247. 

Violation of ordinance 

If the violation of an ordinance by 
a property owner is the cause of In¬ 
jury to his property, such violation 
is not excused because permitted by 
an administrative olflcer.—Kotkins v. 
Seattle, 206 P. 11, 119 Wash. 690— 
43 C.J. p 1158 note 87. 

56. Iowa.—Wendt v. Akron, 142 N. 

W. 1024, 161 Iowa 838. 

48 C.J. p 1167 note 68. 

37. Wis.—^Hume v. Chilton, 166 N. 
W. 776, 167 Wls. 78, L.R.A.1918D 
369. 

48 C.J. p 1167 note 64. 

58i Iowa.—^Hoehl v. Muscatine, 10 
N.W. 830, 67 Iowa 444. 

48 C.J. p 1167 note 65. 

59. N.C.—Shaw V. Greensboro. 101 
S.E. 27, 178 N.a 426. 
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plicable where the municipality has the opportunity 
to remedy the wrong and avoid damage, and when 
it would require the expenditure of money by the 
injured person.®® Moreover, since a property own¬ 
er is under no legal obligation to perform a duty 
which devolves on the municipality,®! it has been 
held that, in an action for the flooding of property 
by surface water from a street, it is no defense that 
the property owner might have dug ditches or made 
other improvements which would have protected his 
property from injury.®® So it has been held that an 
ordinance requiring lot owners to keep the gutters 
opposite their premises in repair and free from ob¬ 
structions applies only to the ordinary open gutters, 
and not to covered ditches or culverts,®® and hence 
a property owner is not precluded from recovering 
for injuries from the obstruction of such a ditch or 
culvert on the ground that his neglect of duty caused 
the damage.®^ It is no defense to an action against 
a municipality for the overflowing of land from a 
highway that structures erected by defendant on 
his own land prevented water escaping from his land 
as quickly as it would otherwise have done.®® Like¬ 
wise, where the municipality wrongfully caused sur¬ 
face water to flow on plaintiffs land, the fact that 
a drain on such property was clogged does not con¬ 
stitute contributory negligence.®® 

Knowledge of plaintiff. In the absence of knowl¬ 
edge that a sewer was improperly built, the fact 
that a cellar wall was not constructed so as to keep 
out sewage coming from the sewer does not show 
contributory negligence preventing recovery by the 
adjacent owner.®^ Knowledge of the insufficiency 
of the sewer, however, whether actual®® or con¬ 
structive,®® is sufficient to charge the property own¬ 
er with the duty of exercising care to prevent in¬ 
jury. In an action for damages for the flooding of 
plaintiffs brickyard, a finding that plaintiffs negli¬ 


§ 890 

gence contributed to a loss of wood piled near the 
stream in that he should have anticipated from 
knowledge of prior floods that the material would 
be carried away and damaged, is not a finding that 
he was guilty of contributory negligence precluding 
a recovery for the expense incurred in restoring the 
yard.^® 

Flowage into areaways or other openings. The 
mere occupation by an abutting owner of an area¬ 
way constructed in the street, the fee of which is in 
such owner, has been held not to constitute con¬ 
tributory negligence precluding a recovery for an 
overflow of surface water.^! So it has been held 
that, where a municipality consents to the placing 
of cellar stairways and areaways in a street by an 
abutting owner, such owner, in a sense, is an in¬ 
vitee and not a mere licensee,^® and hence, until 
the permission is revoked, he may recover for the 
negligent flooding of such opening with surface 
water.^® In some jurisdictions, however, it has 
been held that a municipality is not liable for dam¬ 
age caused by flooding an opening constructed in 
the sidewalk by an abutting owner, on the ground 
that such owner is guilty of contributory negli- 
gence.74 Jn other jurisdictions the municipality has 
been held not liable under such conditions, not on 
the ground of contributory negligence of the abut¬ 
ting owner, but on the ground that he assumed the 
risk and that the municipality does not owe any 
duty to protect one who excavates under a pavement 
against such consequences.*^® 

Installation and use of valves or traps. It has 
been held that a property owner’s failure to in¬ 
stall an automatic valve in the outlet from his base¬ 
ment to a public sewer^® or to close a hand valve 
therein'^7 will not prevent recovery for injury due 
to the flooding of plaintiffs property, where the 
damage is not due to an unusual rainfall. It has 


6a N.C.—Shaw ▼. Greensboro, su¬ 
pra. 

48 C.J. p 1167 note 67. 

61. N.T.—^NToonan v. Albany, 79 N.Y. 
470, 35 Am.R. 640. 

48 C.J. p 1157 note 68. 

Property oxmer has no legal right 
to remedy an inadequate drainage 
system adjoining his property.—Gore 
V. City of Wilmington, 140 S.B. 71, 
194 N.G. 460. 

62. m.—^Aurora v. Reed, 67 IlL 29, 
11 Am.R. 1. 

68. Wls.—Gllluly Madison, 24 N. 

W. 137, 63 Wls. 518, 53 Am.R. 299. 

64. Wis.—Gllluly v. Madison, supra. 

65. N.H.—^Parker v. Nashua^ 69 N. 
H. 402. 

48 C. J. p 1167 note 78. 


' 6a Mo.—^Bowen v. Kansas City, 126 
S.W. 790, 791, 140 Mo.App. 696. 
Season for rule 

‘‘Though one's premises may be¬ 
come out of repair in any way, that 
will not Justify nor tend in the least 
to excuse another In doing such 
premises an Injury, and, when called 
to account, to answer: If your place 
had been In repair, my wrongful con¬ 
duct would not have harmed It."— 
Bowen v. Kansas City, supra. 

67. Mass.—^Allen v. Boston, 34 N.R 
519, 159 Mass. 824, 88 Am.S.R. 423. 

6a Wls.—Hart v. Neillsville, 123 N. 
W. 125, 141 Wla. 8, 186 Am.S.R. 17. 

69. Wls.—^Hart ▼. Neillsville, su¬ 
pra. 

48 aj. p 1168 note 90. 
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TO. Wls.—^Davelaar v. Milwaukee, 
101 N.W. 861, 128 Wls. 418. 

71. S.D.—^Dell Rapids Mercantile Co. 
Y. Dell Rapids, 76 N.W. 898, 11 S. 
D. 116, 74 Am.S.R. 783. 

78. Iowa.—Wendt v. Akron, 142 N. 

W. 1024, 161 Iowa 388. 

7a Iowa.—^Wendt v. Akron, supra. 

74. Ill.—^Peoria v. Adams, 72 Ill.App. 
662. 

Okl.—Guthrie v. Nix, 49 P. 917, 6 OKL 
555 . 

75. Ohio.—Iroquois Hotel Co. v. Co¬ 
lumbus, 6 Ohio N.P.,N.S., 867. 

76. S.D.—^Haley & Lang Co. ▼. Hur^ 
on, 158 N.W. 891, 86 aD. 6. 

77. S.D.—^Haley & Lang Oo. v. Hur¬ 
on, supra. 
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also been held that the failure of an owner to in¬ 
stall a proper backwater trap will not prevent re¬ 
covery for a flooding of his property due to an in¬ 
adequate sewerage system^^ Qn the other hand, 
it has been held that plaintiff’s failure to install a 
trap or a resisting valve on an entrance drain to 
his building^s or to dose an existing trap,8® where¬ 
by his property is flooded, constitutes contributory 
negligence. 

§ 891. Liability of Third Persons 

a. In general 

b. Contractors 

a. In (General 

An Individual who, or a corporation which, wrongfully 
or negligently obstructs or causes the obstruction of public 
drains, sewers, or gutters, or pollutes a watercourse, Is 
liable for the resulting damage to property owners. 

An individual who, or a corporation which, 
wrongfully or negligently obstructs or causes the 
obstruction of public drains, sewers, or gutters,®^ 
or pollutes a watercourse,®^ is liable for the result¬ 
ing damage to property owners. The inhabitants of 
a city, however, who invoke its power to construct 


and control a sewer, and who use the sewer after 
its completion for the purpose and in the way pre¬ 
scribed by law, are not liable jointly with the city 
for the damages which result to third persons from 
the negligence of the city in the construction, man¬ 
agement, or operation of the sewer.®® Likewise, 
a corporation which empties waste water into a ditch 
flowing into the municipal drainage system is not 
liable for injury occurring at a point in the drain 
where it is under the control of the municipality.®^ 
Where the grade of a street has been changed by a 
person owning property fronting on it and the 
change has been acquiesced in, and the street used 
as a highway, for fifteen years, it will be presumed, 
in the absence of proof to the contrary, in an ac¬ 
tion for damages caused by such change in obstruct¬ 
ing a watercourse, that the change was made under 
the direction of the public authorities.®® 
Improvement district. Where a sewer system is 
constructed in an improvement district according to 
plans approved by the city council, the improvement 
district, and not the city, is liable for injury caused 
by the pollution of a watercourse from the discharge 
of sewage.®® 


78. Wash.—Tomharl v. City of Spo¬ 
kane. 84 P.2d 678. 197 Wash. 207. 

79. N.T.—William P. Greiner Bldgr. 
Corp. V. Cheektowaira, 181 N.T.8. 
759. 

80. N.T.—Ebbets v. New York, 97 N. 
Y.S. 833. Ill AppDlv. 364. 

81. Iowa.—^Latham v. Des Moines 
Electric Light Oo.. *296 N.W. 872. 
■229 Iowa 1199. 

48 G.J. p 1158 note 93. 

Public service oorporatloiL which, 
for purposes foreign to regular func¬ 
tions of public storm sewer, places 
or maintains an obstruction therein 
should. In doing so. exercise reason¬ 
able care to prevent injury to others 
resulting therefrom.—^Latham v. Des 
Moines Electric Light Co., supra. 

City engineer was held not liable 
where he acquiesced in plamtifC’s 
premature use of sewer and plaintiffs 
residence was flooded.—Sisco v. City 
of Huntsville. 124 So. 95. 220 Ala. 
59. 

Fallnze to repair 

Where a sewer connecting with a 
city main sewer Is built at the ex¬ 
pense of the landowner, and under 
the city ordinance it is his duty to 
repair it at his expense on consent 
of the city, he Is liable for a nui¬ 
sance created by its want of proper 
repair. In the absence of evidence to 
show that the city refused to allow 
him to repair.—Cohen v. Bellenot, 32 
S.E. 455. 2 VaDec. 639. 

XlabUlty irrespeotive of negligence 
A company which. In excavating in 


I a street for its own purposes, al¬ 
though under municipal authority, 
causes water to flow upon and injure 
private property, is liable therefor re¬ 
gardless of any negligence on its 
part.—Mairs v. Manhattan Beal Es¬ 
tate Ass’n. 89 N.Y. 498—43 CJ. P 
1159 note 99. 

Joint liability 

In action by owner of building 
against city and electric light com¬ 
pany for damage to building, on 
ground that city was negligent in 
permitting the bulldmg and mainte¬ 
nance of an electric conduit so as to 
obstruct sewer, and that company 
was negligent in maintaining the con¬ 
duit so as to obstruct sewer, it was 
held not necessary, in order to ren¬ 
der city and company Jointly liable, 
to establish that they acted In con¬ 
cert to produce the damage.—^Latham 
V. Des Moines Electric Light Co.. 6 
N.W.2d 863, 232 Iowa 1038. 

82. Minn.—Johnson v. City of Fair¬ 
mont 247 N.W. 572. 188 Minn. 461. 

O&ty and oanalag factory held not 
Jointly liable 

Minn.—Johnson t. City of Furmont. 
supra. 

83, U.S.—Carmichael v. Texarkana, 
Ark.. 116 F. 845. 54 C.C.A. 179, 58 
L.RA. 911. 

Ky.—-Kraver v. Smith, 177 S.W. 286. 
164 Ky. 674. 

N.C.—Corpus Juris dted in Cllnard v. 
Town of Kemersvllle. 3 S.E 2d 
267, 270. 215 N.C. 745—Corpus Ju¬ 
ris quoted In Hampton v. Town of i 
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Splndale, 187 S.E. 775. 776, 210 N. 
C. 546. 107 A.L.B. 1188. 

Tenn.—Johnson v. Kraft-Phenlx 

Cheese Corporation, 94 S.W.2d 54, 
19 Tenn.App. 648. 

The power of control is the test of 
liability. 

U.S.—Carmichael v. Texarkana Ark., 
116 F. 845, 54 C.C.A. 179, 58 L.B.A. 
911. 

Ala—^Athey v. Tennessee Coal, etc., 
B. Co.. 68 So. 154. 191 Ala 646. 
N.C.—Cllnard v. Town of Kerners- 
vllle, 3 S.E.2d 267. 215 N.C. 745. 
Tenn.—Johnson v. Kraft-Phenlx 

Cheese Corporation, 94 S.W.2d 54. 
19 Tenn.App. 648. 

Cheese manufacturer 

Cheese manufacturer was not liar 
ble to riparian owner, on theory of 
nuisance or otherwise, for damages 
caused by discharge of refuse from 
cheese plant in accordance with 
agreement between city and manu¬ 
facturer. into city sewer which emp¬ 
tied into creek immediately above 
riparian owner’s farm, since it was 
city’s duty to take care of and septi- 
clze sewage after it was deposited In 
city sewerage system, and cheese 
manufacturer committed no wrong in 
putting its sewage into city sewerage 
system.—Johnson v. Kraft-Phenlx 
Cheese Corporation, supra. 

84. Ala.—^Athey v. Tennessee Coal 
etc., B. Co.. 68 So. 164, 191 Ala 
646. 

85. Pa.—Weitershausen v. Jones, 18 
A. 1072. 131 Pa. 62. 

86. Ark.—^Wheatley v. Rogers, 168 
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The state has been held not liable for the negli¬ 
gent construction of sewers or drains located with¬ 
in the limits of a municipality.®^ 

b. Contractors 

A contractor conatructing a drain or a lewer for a 
municipal corporation under Its supervision and control 
Is not liable for Injuries resulting to adjoining property un¬ 
less the work Is Improperly or negligently performed. 

A contractor constructing a drain or sewer for 
a municipal corporation under its supervision and 
control is not liable for injuries resulting to adjoin¬ 
ing property unless the work is improperly or negli¬ 
gently performed,®® nor is such contractor liable 
where the negligence charged consists in the meth¬ 
od adopted under the direction of the city authori¬ 
ties;®® but for any injury due to his negligence in 
the performance of the work the contractor is lia¬ 
ble.®® A contractor constructing a highway with¬ 
in a municipal corporation who wrongfully places 
dirt on adjoining premises thereby obstructing the 
flow of surface water cannot avoid liability on the 
ground that the construction of the highway is a 


public work built in accordance with the plans and 
specifications prescribed by the state highway com¬ 
mission, at least where, ufider his contract, the con¬ 
tractor is not required or authorized to place dirt 
on adjoining property.®^ 

Assumption of control of sewer by municipality. 
A contractor who constructs a sewer for a munici¬ 
pality is not liable for damages to private property 
caused by the bursting of the sewer after he has 
completed the work and the municipality has as¬ 
sumed control thereof,®® although it has not ac¬ 
cepted the work by formal ordinance.®® 

Defective plans. While it has been held that 
an independent contractor doing work for a munici¬ 
pality which obstructs and diverts a watercourse 
is not liable for consequential damages to private 
property where there was no negligence on the part 
of the city in creating the plan and fixing the lo¬ 
cation of the work, or on the part of the contrac¬ 
tor in the construction of the work, and no depar¬ 
ture from the plan adopted,®^ it has also been held 
that such liability will arise if the work was in- 


S.W. 1086. 113 Ark. 699--E1 Dorado 
v. Scruffga. 168 S.W. 846, 113 Ark. 
239. 

87. N.T.—Rider v. State, 80 W.T.S.ad 
119, 177 Mlsc. 168, affirmed Rhyn- 
ders V. State. 33 N.Y.a2d 935. 263 
App.Dlv. 1022. 

The Btate la not liable In ita sov¬ 
ereign capacity for negligent con¬ 
struction of sewer under state high¬ 
way within city by Its agents, serv¬ 
ants, or employees.—Grande v. Cas- 
son. 72 P.2d 676. 60 Arlz. 397. 

Fart of highway 

Where state constructed highway 
through village and at request of 
village surfaced space between state’s 
portion and curb to conform with vil¬ 
lage street and built necessary gut¬ 
ters and drainage facilities, claim¬ 
ant for damages to real property 
caused by alleged negligent construc¬ 
tion of storm sewer connection out¬ 
side state portion of highway was 
not entitled to recover where claim¬ 
ant failed to show by clear proof that 
storm sewer connection formed part 
of highway within meaning of high¬ 
way law, for which state was liable 
for control, maintenance and repair. 
—Rider v. State, 80 N.T.S.2d 119, 177 
Misc. 168. affirmed Rhynders v. State, 
83 N.Y.S.2d 935, 268 App.Div. 1022. 
Gtate highway ooimnissJon held not 
liable 

Arlz.—Grande v. Casson, 72 P.Sd 676, 
60 Arlz. 897. 

88. Okl.—^E. G. Flke & Go. v. Adams. 
13 P.2d 88, 168 Okl. 158—E. G. 
Flke & Oo. V. Schmitt. 13 P.3d 88. 
168 Okl. 166—E. G. Flke & Co. v. 
Latimer, 18 P.2d 89. 158 Okl. 166. 


Tex.—Oorpos dnxls qiLOted In Swill¬ 
ing V. Knight, Glv.App.. 205 S.W. 
'2d 421, 422—Corpus Obris quoted in 
Panhandle Const Co. v. Shireman. 
C1V.APP.. 80 S.W.2d 461, 463—Cor¬ 
pus Juris olted lu Russell v. Gen¬ 
eral Const. Co., Clv.App.. 69 S.W. 
2d 1109, 1110. 

43 C.J. p 1169 note 8. 

Connection with unfiiilahed sewer 
A contractor is not liable where a 
landowner made a connection with a 
sewer system before it had been fin¬ 
ished and the sewer flooded the land¬ 
owner's residence.—Sisco v. City of 
Huntsville, 124 So. &5, 220 Ala. 59. 
88. Tex.—Corpus Juris quoted In 
Swilling V. Knight CivApp., 205 
S.W.2d 421, 422—Corpus Juris quot- 
ed lu Panhandle Const Co. v. Shire- 
man. Civ.App., 80 S.W.2d 461. 468. 
43 O.J. p 1169 note 4. 

90. Arlz.—Grande v. Casson. 72 P. 

2d 676, 50 Arlz. 397. 

N.Y.—^Ehret v. Village of Scarsdale, 
199 N.E. 66, 269 N.Y. 198, 102 A. 
L.R. 211. 

Tex.—Corpus Juris quoted in Swilling 
V. Knight, Civ.App., 205 S.W.2d 
421, 422—Corpus Jiufls quoted In 
Panhandle Const Co. v. Shireman, 
Clv.App., 80 S.W.2d 461, 463. 

43 CJr. p 1169 note 6. 

Blasting 

(1) A contractor constructing a 
sewer for a municipality is liable tor 
Injuries to property from blasting 
due to failure to employ a standard 
modem method of doing the work.— 
Whltla V. IppoUto^ 181 A. 873, 102 
N.J.Law 854. 

(2) It has been held that a con¬ 
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tractor Is liable without proof that 
he was negligent in carrying on the 
blasting operations.—Bluhm v. 
Blanck & Gargaro, 24 N.E.2d 615, 62 
Ohio App. 451. 

(3) The contractor cannot avoid 
liability on the ground that he was 
performing a government function. 
N.J.—^Whltla V. Ippollto, supra 
Ohio.—Bluhm v. Blanck & Gajrgaro, 
supra. 

Injury to gas malu 

(1) Contractor Is liable for Injury 
to gas mains caused by his negli¬ 
gence In construction of sewer.— 
Portland Gas, etc., Co. v. Giebisch, 
166 P. 1004, 84 Or. 632, L.R.A.1017E 
109'2. 

(2) Corporation whose employees 
In laying pipe drain under street 
caused leak In gas main which was 
incased In drain could not avoid lia¬ 
bility for death from asphyxiation oc¬ 
curring almost one year later, al¬ 
though person asphyxiated was at 
time of death a trespasser In vacant 
house owned by corporation several 
hundred feet distant from leak in 
main.—^Ehret v. Village of Scarsdale, 
199 N.E. 66, 269 N.Y. 198, 102 AIj. 
R. 211. 

91. Tex.—Parsons v. City of Athens, 
Clv.App., 78 S.W.2d 1098. 

98. Pa.—^Flrst Presb. Cong. v. Smith, 
80 A. 279, 163 Pa. 661, 43 Am.S.R. 
808, 26 L.R.A 604. 

93i Pa.—^Flrst Presb. Cong. v. Smith, 
supra. 

94. Cal.—^De Baker v. Southern Cali¬ 
fornia R. Co., 89 P. 610, 106 CaL 
267, 46 Am.S.R. 287. 
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herently and according to its plan and location a 
dangerous obstruction to the watercourse, such as 
ordinary prudence should have guarded against®® 

Failure to notify landowner of proposed work. 
A contractor has been held liable for injury caused 
by failure to give an abutting owner notice of a 
proposed sewer excavation close to his land.®® 

Joint and several liability. Where the injury is 
due to the concurrent wrongdoing of a contractor 
and the municipality, they are jointly and severally 
liable.®^ 

§ 892. Abatement or Injunction 

Abatement or injunction with respect to a nui¬ 
sance created by the construction or maintenance 
of a sewer or drain by a municipal corporation is 
discussed infra § 893, and by third persons, infra § 
894. 

Examine Pocket Parts for later cases. 

§ 893. -Against Municipality 

a. In general 


b. Persons entitled to relief 

c. Matters affecting right to relief 

d. Defenses 

c. Parties 

f. Pleadings 

g. Evidence 

h. Trial or hearing 

i. Relief awarded 

j. Decree or order 

a. In General 

Where the construction or maintenance of a sewer 
or drain creates a nuisance, a suit to enjoin or abate the 
continuance of the nuisance may be maintained against 
the municipal corporation. 

Where the construction or maintenance of a 
sewer or drain creates a nuisance, a suit to enjoin 
or abate the continuance of the nuisance may be 
maintained against the municipality.®® Thus, in¬ 
junction will lie in a proper case to restrain a mu¬ 
nicipality from diverting or obstructing the waters 
of a natural stream to the injury of adjoining prop¬ 
erty owners,®® or causing surface water to flow on 
such property.^ Likewise, where the municipality 


8A. Oal.—De Baker v. Southern Cal¬ 
ifornia R. Co., supra. 

90. Mo.—^Heman Constr. Co. v. St. 
Louis, 166 S.W. 1032, 266 Mo. 332 
—Gerst V. St. Louis, 84 SW. 34, 
186 Mo. 191, 105 Am S R. 580. 

97. Oa.—^Bass Canning Co. v. Mac- 
Dougald Const Go.. 162 S.E. 687. 
174 Ga 222, conformed to MacDou- 
gald Const. Co. v. Baas Canning 
Co., 163 S.E. 615, 46 Ga.App. 120. 

48 C.J. p 1159 note 11. 

98. Ala.—City of Clanton v. John¬ 
son, 17 So.2d 669, 245 JlIsl. 470. 

Ark.—^ewer Imp. Dist No. 1 of Sher¬ 
idan V. Jones, 134 S.W.2d 651, 199 
Ark. 634. 

Pla.—State ex rel. Harris v. City of 
Lakeland, 193 So. 826. 141 Fla. 796. 
Ga.—^Town of Lumber City v. Phil¬ 
lips, 164 S.E. 681, 174 Ga. 918. 

Ind.—Bearcreek Tp. of Jay County v. 
De Hoff, 49 N.E.2d 391, 113 Ind. 
App. 530. 

Ky.—Bickel v. Commissioners of Sew¬ 
erage of City of Louisville, 6 S.W. 
2d 1112, 224 Ky. 614. 

Mass.—^Attorney General v. City of 
Woburn, 79 N.E.2d 187, 322 Mass. 
634. 

Mich.—Gundy v. Village of Merrill, 
280 N.W. 163, 250 Mich. 416. 

N.H.—^Leary v. City of Manchester, 
6 A.2d 760, 90 N.H. 266. 

Fa.—Commonwealth v. Borough of 
Dravosburg, Com.Pl., 38 Mun.L.R. 
169, 96 Plttab.Leg.J. 91. 

Tex.—^Murphy ▼. City of Dallas, Civ 
App., 18 S.W.2d 738. 

48 C.J. p 1160 note IS. 


I HLeotlon of remedy 

Plaintiffs need not elect between 
suit for damages and prayer for In¬ 
junction to restrain nuisance, where 
temporary Injunction Is sought.—City 
of Wichita Palls v. Whitney, Tex. 
Clv.App., 11 S.W.2d 404, error dis¬ 
missed. 

UCalntenanoe of ditCh 

(1) Where drainage ditch along al¬ 
ley was a needed Improvement in or¬ 
der to prevent water from complain¬ 
ant's land from flowing across alley 
and damaging business houses on 
opposite side and ditch was con¬ 
structed by city In a proper manner 
and city offered to build a bridge 
across ditch to give complainant ac¬ 
cess from his property to alley, ditch 
was not an abatable nuisance.—Frlcke 
V. City of Guntersville, Ala., 86 So.2d 
321. 

(2) Where city by deed had right 
to maintain a ditch over plaintiff's 
land, with understanding that ditch 
should be constructed so as to reduce 
water level of surrounding land and 
that no unnecessary or unreasonable 
damage to premises would be caused 
by its construction or maintenance, 
ditch became a nuisance and plaintiff 
was entitled to Its abatement when 
city failed to maintain it so as to re¬ 
duce the water level.—^Leary v. City 
of Manchester, 6 A2d 760, 90 N.H. 
256. 

Negligence Immaterial 

Whether city was negligent In con¬ 
structing or operating sewage dis¬ 
posal plant for Its inhabitants was 
immaterlad in injunction suit against 
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city. If nuisance resulted.—City of 
Wylie V. Stone, Tex.Clv.App., 16 S.W, 
3d 862, affirmed Stone v. City of Wy¬ 
lie, Com.App., 84 S.W.2d 842. 

Sewage disposal plant 

(1) A nuisance created by a mu¬ 
nicipality through tne operation of 
a sewage disposal plant may be en¬ 
joined or abated in a proper case. 

Md.—Llvezey v. Town of Bel Air, 

199 A. 838. 174 Md. 668. 

Tex.—City of Wylie v. Stone, Civ. 
App., 16 S.W.2d 862. affirmed Stone 
V. City of Wylie, Com.App., 34 S.W. 
2d 842—Boyd v. City of San Angelo, 
Civ.App., 290 S.W. 833. 

(2) Belief of city officials as to 
suitableness of location of sewage 
disposal plant would not excuse ar¬ 
bitrary or unreasonable location as 
regards property owner's right to en¬ 
join operation thereof.—City of Wy¬ 
lie V. Stone, Tex.Civ.App., 16 S.W.2d 
862, affirmed Stone v. City of Wylie, 
Com.App., 34 S.W.2d 842. 

Permanent stmetnres 

It has been stated that permanent 
structures of public chareicter, such 
as sewers, resulting in damage from 
trespass or nuisance, are regarded as 
unabatable, and the damage occap 
sloned Is at onoe recoverable.—^Kent 
V. City of Trenton. Mo.App., 48 S.W. 
2d 571. 

99b Mo.—Scott V. City of Marshall, 
14 S.W.2d 694, 223 Mo.App. 596. 

43 C.J. p 1160 note 16. 

L Cal.—^Los Angeles Brick & Clay 
Products Co. V. City of Los An¬ 
geles, 141 P.2d 46, 60 Cal.App.2d 
478. 
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creates a nuisance by discharging sewage on pri¬ 
vate property,2 or into a natural watercourse so 
as to pollute it,^ the continuance of such nuisance 
may be enjoined, especially where the nuisance re¬ 
sults from the avoidable manner in which the sew¬ 
erage system is maintained and operated.^ 

b. Persons Entitled to Belief 

A person whose property Is Injured by the creation 
of a nuisance by the construction or operation of a munic¬ 
ipal sewer or drain may sue to enjoin or abate It. 


A person whose property is injured by the cre¬ 
ation of a nuisance by the construction or operation 
of a municipal sewer or drain may sue to enjoin 
or abate it.® Ordinarily, in the case of a public 
nuisance, a private person cannot bring suit for 
injunction or abatement unless he shows special in¬ 
jury distinct from that sustained by the public at 
large.® 

Adjoining municipality. It has been held that, 
since a municipality has a legal right to open, grade, 


Mo.—Scott V. City of Marshall, 14 S. 

W.2d 694. 223 Mo.App. 596. 

N.J.—Peter Wendel & Sons v. City 
of Newark. 46 A.3d 793. 138 N.J.Eq. 
69—Cassini v. City of Orangre, 151 
A. 871, 107 N.J.Bq. 128—Soule v. 
City of Passaic, 20 A. 346, 47 N.J. 
Eq. 28—Miller v. City of Morris¬ 
town, 20 A. 61, 47 N.J.Eq. 62. 
N.Y.—Roe V. City of Middletown, 28 
N.T.S.Sd 803, 263 App Dlv. 231, re- 
arffument denied 82 N.Y.S.2d 139. 
263 App.Dlv. 826. 

Tex.—Falls County ▼. Eluck, Civ. 

App., 199 S.W.2d 704. 

43 C.J. p 1160 note 16. 

▲batemeat of nnlsatioe as gist of ao. 
tion 

Where action sought to enjoin city 
from discharging flood waters from 
city streets onto plaintiff’s land 
through certain conduits extending 
onto plaintiff’s land, gist of action 
was abatement of nuisance caused by 
discharge of water rather than abate¬ 
ment of a completed public improve¬ 
ment, since, when flow of water 
ceased, damage caused by mere pres¬ 
ence of conduits was damnum absque 
injuria.—Los Angeles Bnck & Clay 
Products Co. V. City of Los Angeles, 
141 P.2d'46, 60 CaI,App.2d 478. 
ICandatoiy Injunction 
Where a municipality constructs a 
house drainage sewer so that at flood 
times surface water enters it and 
floods the cellar of property drained, 
the owner of the property is entitled 
to a mandatory injunction requiring 
the municipality to cover or recon¬ 
struct manholes sufficiently to ex¬ 
clude surface water.—William P. 
Greiner Bldg. Corp. v. Cheektowaga, 
181 N.Y.S. 769. 

Ifnisanoe held not shown 
Cal.—Womar v. City of Long Beach, 
114 P.2d 704, 46 Cal.App.2d 643. 

2. Ala.—Town of Frisco City v. 
Green, 12 So. 409. 244 Ala. 176. 

Mich.—^Dohany v. City of Birming¬ 
ham. 2 N.W.2d 907, 801 Mich. 80. 
Pa.—^Freedman v. Borough of West 
Hazleton, 146 A. 664, 297 Pa. 58. 
SJD.—^Parsons v. City of Sioux Falls, 
272 N.W. 288, 65 S.D. 145. 

43 C. J. p 1160 note 17. 

3. Ala.—^Town of Frisco City v. 
Green, 12 So.3d 409, 244 Ala. 176. 

Cal.—^Peterson v. City of Santa Rosa, 


[ 61 P. 657, 119 Cal. 887—People v. 

I City of Luis Obispo, 48 P. 723, 116 
Cal. 617. 

Ill.—^Robb V. Village of La Grange, 
42 N.E. 77, 168 Ill. 21—Dwight v. 
Hayes, 37 N.E. 218, 150 Ill. 273, 
41 Am.S.R. 867. 

Iowa.—Stovem v. Town of Calmar. 
Winneshiek County, 216 N.W. 112, 
204 Iowa 983. 

Md—Livezey v. Town of Bel Air. 

199 A. 838, 174 Md. 568. 

Mass.—Attorney General v. City of 
Woburn, 79 N.E.2d 187, 322 Mass. 
684—Middlesex Co. v. Lowell, 21 
N.E. 872. 149 Mass. 509. 

Mich.—^Dohany v. City of Birming¬ 
ham. 2 N.W.2d 907, 801 Mich 80. 
Nob.—Todd V. City of New York, 92 
N.W. 1040, 8 Neb.Unoff. 763. 

N.J.—Doremus v. City of Paterson, 
55 A. 304, 65 N.J.Eq. 711. 

N.Y.—Squaw Island Freight Terminal 
' Co. V. City of Buffalo, 7 N.E.3d 10, 
273 N.Y. 119—^Warren v. Glovers- 
ville, 80 N.Y.S. 9lS, 81 AppDiv. 
291—Gale v. Syracuse, 71 N.Y.S. 
986, 86 Misc. 465. 

N.C.—^Poovey v. City of Hickory, 188 
S.B. 78, 210 N.C. 630—Town of 
Smlthfleld v. City of Raleigh, 178 
S.E. 114, 207 N.C. 597. 

Ohio.—^Kirk v. City of Cincinnati, 25 
Ohio N.P..N.S., 473. 

Okl.—Oklahoma City v. West, 7 P.2d 
888, 155 Okl. 63. 

Or.—Miller v. City of Woodbum, 294 
P. 849, 134 Or. 536. 

S.D.—City of Sioux Falls v. Hossack, 
5 N.W.2d 880, 69 S.D. 21—Parsons 
V. City of Sioux Phils, 272 N.W. 
288, 65 8.D. 145. 

Tex.—City of Wichita Falls v. Whit¬ 
ney, Civ.App., 11 S.W.2d 404, error 
dismissed. 

48 C.J. p 1160 note 18. 

Contxlhntlon firom other sonrces 
The pollution of a stream by a 
municipality may be enjoined, al¬ 
though sewage from other sources 
contributed to the Injury.—^Fonda v. 
Sharon Springs, 128 N.Y.S. 147, 70 
Misc. 101—^Lawatsch v. Kingston, 124 
N.Y.S. 478, 68 Misc. 236. 

Sffineiit from disposal plant 

Nuisance created by discharging 
effluent from sewage disposal plant 
into stream, being continuous or re¬ 
current, la injury for which Injunc-. 
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I tion may be granted.—City of Har- 
I rlsonville. Mo., v. W. S. Dickey Clay 
Mfg. Co., Mo., 53 S.Ct. 602, 289 U.S. 
384, 77 L.Ed. 1208. 

Nulsanoe held not shown 
Cal.—^People v. Reedley, 226 P. 408, 
66 Cal App. 409. 

Mass.—Barnard v. Newton, 27 N.E. 
996, 164 Maas. 256. 

4. ' Ky.—Princeton v. Pool, 188 S.W. 
758, 171 Ky. 688, rehearing denied 
191 S.W. 865, 174 Ky. 186. 

5. Ill.—Robb V. Village of La 
Grange, 42 N E. 77. 158 Ill. 21— 
Dwight V. Hayes, 37 N.E. 218, 160 
Ill. 275. 

Md.—Livezey v. Town of Bel Air, 
199 A. 838, 174 Md. 568. 

N.H.—Leary v. City of Manchester, 
6 A.2d 760, 90 N.H. 256. 

N.Y.—Squaw Island Freight Termi¬ 
nal V. City of Buffalo, 7 N.E.2d 10, 
273 N.Y. 119. 

48 C.J. p llbo note 18. 

Statutory right to abate nnlsanoe 
It has been held that the right to 
construct sewers prevails over gen¬ 
eral statute permitting officers of 
company entitled to harvest Ice to 
abate any nuisance causing pollution. 
—Southern New England Ice Co. v. 
Town of West Hartford, 159 A. 470, 
114 Conn. 496. 

ITse of water 

A npanan landowner’s right to 
abatement of nuisance, caused by 
city’s discharge of raw sewage into 
stream crossing land, does not de¬ 
pend on use of water therefrom for 
drinking or domestic purposes, since 
value of land is materially lessened 
when sewage is discharged across it 
with attendant bad odors and visi¬ 
ble evidence of human excrement.— 
Dohany v. City of Birmingham, 2 N. 
W.2d 907. 801 Mich. 80. 

3. N.C.—^Banks v. Town of Burns¬ 
ville, 46 S.E 2d 559, 228 N.C. 658. 

43 C.J. p 1161 note 26. 

Violatloii of statute 

Violation of statute prohibiting dis¬ 
charge of raw sewage into a stream 
from which a public drinking water 
supply is taken may be enjoined at 
Instance of any person without proof 
of any injurious effect on plaintiff’s 
water supply.—^Banks v. Town of 
Burnsville, supra. 
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and improve its streets within a drainage area»^ 
and the owners of abutting property have a right 
to erect building thereon, fill up depressions therein, 
and change the grades to conform to the changed 
grades of the streets,* damage to an adjoining 
municipality because of increasing the quantity and 
velocity of surface waters drained into its streets 
is damnum absque injuria, which such adjoining 
municipality cannot restrain.® It has also been held, 
however, that where a city lawfully acquires land 
in an adjoining town and opens ditches thereon 
to carry off the city drainage, into which ditches 
the sewage is discharged and carried over the town 
lands into a creek, creating a nuisance in the town 
dangerous to public health, the town board of health 
may restrain the city from so discharging its sew- 
age.i® 

Attorney general. Where a public nuisance is 
created, the attorney general may sue to enjoin 
its continuance.il The attorney general has no 
standing, on his own motion, to maintain a suit to 
enjoin a municipality from discharging sewage into 
a stream, in the absence of a showing that it will 
create a public nuisance.i* Where such pollution 


constitutes a private nuisance, the attorney gen¬ 
eral cannot maintain the suit, notwithstanding a 
statute empowering him to compel the municipality 
to comply with an order of the state department 
of health to eliminate deleterious matter by filtra- 
tion.is 

c. Matters Affecting Bight to Belief 

An injunction enjoining a nuliance created by the 
constructlcn or operation of a sewer does not Issue as of 
course, but Its Issuance rests In the sound discretion of 
the court, and on a consideration of the surrounding cir¬ 
cumstances. 

An injunction enjoining a nuisance created by 
the construction or operation of a sewer or drain 
does not issue as of course,!^ but its issuance rests 
in the sound discretion of the court,i® and on a con¬ 
sideration of the surroimding circumstances.i® An 
injunction will be denied where a complainant has 
an adequate remedy at law,!"^ or where substan¬ 
tial redress can be afforded by the payment of 
money,!® even where the fact of a nuisance is 
clearly established.1® An injunction may be denied 
where its issuance would jeopardize public interest 
and health,®® as where a sewer, constructed with- 


7. Pa.—^Bridgewater Borough v 
Beaver Borough, 112 A. 232, 269 Pa 
27. 

a Pa.—^Bridgewater Borough v. 

Beaver Borough, supra. 

9. Fa.—^Bridgewater Borough v. 

Beaver Borough, supra, 
la N.Y.—Gould V. Rochester, 12 N. 

E. 276. 106 N.Y. 46. 

29 C.J. p 269 note 68. 

11. Mass.—^Attorney General v. City 
of Woburn, 79 NE.2d 187, 832 
Mass. 634. 

Mich.—^Attorney General v. Grand 
Rapids. 141 N.W. 890, 176 Mich. 503, 
60 L.R.A.,N.S., 478, Ann.Cas.l913A 
968. 

12. Mich.—^Attorney General v. How¬ 
ell, 204 H.W. 91, 231 Mich. 401. 

la Mich.—^Attorney General ▼. 
Howell, supra. 

1^ U.S.—City of Harrisonvllle, Mo. 
V. W. S. Dickey Clay Mfg. Co., Mo., 
63 S.Ct. 602, 289 U.S. 834, 77 L.Ed. 
1208. 

La—^Adams v. Town of Ruston, 193 
So. 688, 194 La. 403. 

S.D.—Parsons v. City of Sioux Falls, 
272 N.W. 288, 65 S.D. 145. 
la La.—^Adams v. Town of Ruston, 
193 So. 688, 194 La. 403. 

S.D.—Parsons v. City of Sioux Falls, 
272 N.W. 288, 66 S.D. 146. 

Discretion held not abused 
Minn.—^Automobile Club of St. Paul 
y. City of White Bear Lake, 212 
N.W. 909, 170 Minn. 442. 

16. N.C.—Banks v. Town of Burns¬ 


ville, 46 S.E.2d 659, 228 N.C. 653 
—Town of Smithfleld v. City of 
Raleigh, 178 S.E. 114, 297 NXl 
697. 

I Doctrine of balancing equities 
I In determining whether property 
owner injured by pollution of stream 
running through his property by mu¬ 
nicipal sewage disposal plant is en¬ 
titled to injunctive relief, the doc¬ 
trine of balancing equities, by which 
consideration may be given to the 
relative gravity of the harm which 
the injunction will inflict on the pub¬ 
lic if it is issued, and the harm which 
the property will suffer if it is re¬ 
fused, may be invoked.—^Livezey v. 
Town of Bel Air, 199 A. 888, 174 Md. 
668 . 

InJUMtlou held properly refused 
An injunction was properly refused 
to enjoin city from continuing to op¬ 
erate sewage disposal system, water 
from which was discharged Into gul¬ 
ly which connected with stream, pro¬ 
vided city removed obnoxious odors 
by proper treatment, where city had 
operated plant for a number of years, 
plant was constructed by engineer 
who had built many sewer plants, 
and chemical examination of effluent 
showed that disposal plant wcui func¬ 
tioning In a proper manner.—^Hall v. 
City of Friend, 279 N.W. 846, 134 
Neb. 662. 

17. Tex.—Hogue v. City of Bowie, 
Clv.App., 209 S.W.2d 807, refused 
no reversible error—City of Wylie 
V. Stone, Oiv.App., 16 S.W.2d 862, 
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affirmed Stone v. City of Wylie. 
ComA^pp., 34 8.W.2d 842. 

43 C. J. p 1161 note 84. 

18. U.S.—City of Harrisonvllle, Mo., 
V. W. S. Dickey Clay Mfg. Co., Mo., 
63 S.Ct. 602, 289 U.S. 884, 77 L. 
Ed. 1208. 

Pla—Gibson v. City of Tampa, 164 
So. 842, 114 Fla. 619. 

La.—Adams v. Town of Ruston, 193 
So. 688, 194 La. 408. 

Neb.—^Hall v. City of Friend, 279 
N.W. 346, 134 Neb. 652. 

19. U.S.-^lty of Harrisonvllle, Mo. 
V. W. S. Dickey Clay Mfg. Co., Mo., 
53 S.Ct. 602, 289 U.S. 834, 77 L. 
Ed. 1208. 

Fla.—Gibson v. City of Tampa, 164 
So. 842, 114 Fla. 619. 

80. U.S.—City of Harrisonvllle, Mo. 
V. W. S. Dickey Clay Mfg. Co., 
Mo., 53 S.Ct. 602, 289 U.S. 334, 77 
LEd. 1208. 

Conn.—Southern New England Ice 
Co. V. Town of West Hartford, 169 
A. 470, 114 Conn. 496. 

Neb.—Hall v. City of Friend, 279 
N.W. 346, 134 Neb. 662. 

N.C.—Town of Smithfleld v. City of 
Raleigh, 178 S.E. 114, 207 N.C. 
697. 

S.D.—Parsons v. City of Sioux Falls, 
272 N.W. 288, 66 S.D. 146. 

Tex.—^Boyd v. City of San Angelo, 
C1V.APP, 290 S.W. 883. 

43 C.J. p 1161 note 36. 

Operatloa of sewage disposal iflaat 
IS of such dominant and essential im¬ 
portance to general welfare that city 
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out negligence, discharges sewage into a water¬ 
course under lawful authority, and there is no other 
natural or reasonably possible means of drainage.^^ 

Attempt to remedy situation. Where a munici¬ 
pality turns surface water into a natural water¬ 
course passing through plaintiff’s lands and permits 
sewage to be drained into the watercourse, an in¬ 
junction pendente lite will not be awarded where 
the surface drainage is not overtaxing the stream 
and the municipality has nearly completed a sewer 
system which will prevent the drainage of sewage 
into the watercourse.22 

Anticipated injury. A court of equity will not 
enjoin the use of a carefully planned system of sew¬ 
erage merely because at an indefinite future time 
consequential damages may result to complainant.^^ 
So anticipated injury from the diversion of waters 
by a proposed improvement will not be enjoined 
except on a clear showing that such diversion will 
materially increase the flow of the water to com¬ 
plainant’s substantial injury.^^ Likewise, the appre¬ 
hended pollution of a stream by a public sewer in 
the future, but of which there is no immediate 
danger and which may never occur, affords no 


ground for an injunction to restrain the construc¬ 
tion or operation of the sewer.25 Where a mu¬ 
nicipality, however, deliberately enters on a scheme 
of drainage in pursuance of which it will collect 
water from a large area and by artificial means cast 
it on private property where it would not otherwise 
flow, a wrong is threatened, the commission of 
which equity will restrain.*® 

d. Defenses 

A municipal corporation may aet up any proper de* 
fenaa to a suit to enjoin or abate a nuisance created by 
the construction or operation of a sewer or drain. 

A municipal corporation may set up any proper 
defense to a suit to enjoin or abate a nuisance 
created by the construction or operation of a 
sewer or drain.*^ 

Limitations; laches. A statute of limitations 
applicable to an action for the recovery of dam¬ 
ages for the construction of a sewer system does 
not apply to a suit to abate a nuisance, if the sew¬ 
er system has become one.*® A complainant’s 
right to injunctive relief may be barred by laches.** 

Estoppel. A complainant may be estopped to have 


will not be interfered with in opersr 
tion thereof by injunction, except in 
cases of necessity, where relief can 
be afforded without material Inter¬ 
ference with public affairs, and then 
only when adequate and proper re¬ 
lief cannot be afforded in some oth¬ 
er way.—Chandler v. City of Olney, 
87 S.W.2d 250, 128 Tex. 280. 

21. Ind.—^Valparaiso v. Hasren, 64 N. 
E. 1062, 163 Ind. 887, 74 Am.S.R. 
805, 48 L.R.A. 707. 

22 . N.T.—^Penfleld v. New York, 101 
N.Y.S. 442, 115 App.Div. 502. 

23. N.Y.—Morgan v. Binghamton, 7 
N.E. 424, 102 N.Y. 600. 

48 C.J. p 1162 note 50. 

24. Iowa.—Thomas v. Grinnell, 168 
N.W. 91, 171 Iowa 571. 

25 . Kan.—Hutchinson v. Delano, 26 
P. 740, 46 Kan. 845. 

48 C.J. p 1162 note 52. 

26 . N.J.—Soule v. Passaic, 20 A. 846, 
47 N.J.EQ. 28—Miller v. Morris¬ 
town, 20 A. 61, 47 N.J.Eq. 62. af¬ 
firmed 26 A. 20, 48 N.J.EQ. 645. 

27 . Conn.—Stamford Dock & Realty 
Corporation v. City of Stamford, 
200 A. 343. 124 Conn. 341. 

Abatement since oommenoament of 
suit 

An amended answer in a suit to 
abate a nuisance and for damages, 
alleging that defendant had abated 
the nuisance since the commencement 
of the suit, presents a defense to the 
Injunction sought.—Princeton v. 
Pool, 188 S.W. 768, 171 Ey. 688, re¬ 


hearing denied 191 S.W. 865, 174 Ky. 
186. 

Matters held not to oonstiLtiite de¬ 
fense or bar to reUef 

(1) In suit against city to abate 
an alleged public nuisance, in the 
maintenance by the city of its sew¬ 
erage system, city could not plead 
poverty or Inability to remove the al¬ 
leged nuisance created by it.—State 
ex rel. Harris v. City of Lakeland, 
198 So. 826, 141 Fla. 795. 

(2) In a suit by the state depart¬ 
ment of health to enjoin a munici¬ 
pality from polluting the waters of 
the state and to compel it to provide 
a proper means for disposal of Us 
sewage, it is no defense that the 
bonded indebtedness of the munici¬ 
pality already equals the statutory 
limit.—State Health Dept. v. North 
Wildwood, 122 A. 891, 95 N.J.Eq. 442. 

(8) A Judgment at law for damages 
Is not a bar to a suit to enjoin a 
nuisance caused by the pollution to 
a natural stream by the discharge of 
sewage from municipal sewers.— 
Kewanee v. Otley, 68 N.E 888, 204 Ill. 
402—48 C.J. p 1162 note 48. 

(4) A city’s installation of dam 
and pumping station, adequate only 
to care of flowage from com¬ 

bined storm water and sanitary sew¬ 
er during dry weather, after insti¬ 
tution of suit to enjoin It from dis¬ 
charging raw sewage into stream 
crossing plaintiff's land outside city, 
is not sulSclent to defeat plaintiff's 
right to Injunction against pollution 
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caused by surplus flow finding outlet 
across plaintiff’s land at other times. 
—^Dohany v. City of Birmingham, 2 
N.W.2d 907, 801 Mich. 80. 

(5) Other matters held not to con¬ 
stitute a defense or bar to relief. 
Cal.—Los Angeles Brick & Clay 
Products Co. V. City of Los Ange¬ 
les, 141 P.2d 46, 60 Cal.App.2d 478. 
111.—^Kellum V. Village of Greenup, 
265 IlLApp. 24. 

N.J.—^Board of Health of New Jersey 
Board of Health y. Inhabitants of 
Town of Phlllipsburg, 91 A. 901, 
88 N.J.Eq. 402. affirmed 96 A. 62, 
86 N.J.Eq. 161. 

Pa.—^Freedman v. Borough of West 
Hazleton, 146 A. 564, 297 Pa. 58. 

28. Ark.—Sewer Imp. Diet. No. 1 
of Sheridan v. Jones, 134 S.W.2d 
561, 199 Ark. 634. 

29. Cal.—^Los Angeles Brick & Clay 
Products Co. V. City of Los Ange¬ 
les, 141 P.2d 46, 60 Cal.App.2d 478. 

Suit held not barred by laches 

(1) Generally. 

Cal.—Los Angeles Brick & Clay Prod¬ 
ucts Co. V. City of Los Angeles, su¬ 
pra. 

N.J.—Grey v. City of Paterson, 42 A. 
749, 58 N.J.Eq. L 

(2) Where city had for over five 
years been continuously polluting 
stream and municipal officers had 
promised to remedy matters. Injunc¬ 
tion suit was not barred by ladMS.— 
City of Wichita Falls v. WUtney, 
Tex.Civ.App., 11 S.W.2d 404^ 'error 
disnussed. 
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a nuisance abated or enjoined.^^ The acquiescence 
of a property owner in the proceedings of a mu¬ 
nicipality in carrying out a sewerage system re¬ 
sulting in the pollution of a stream and the deposit 
of sewage on his property will not estop him from 
securing an injunction, in the absence of evidence 
that he encouraged the adoption of the system or 
by word or deed induced the authorities so to direct 
the sewers that the flow from them should reach 
his premises.®^ The fact that a landowner had 
knowledge of the pollution of a stream when he 
purchased property bordering thereon will not pre¬ 
vent him from seeking relief,®® Also, the fact that 
a lower riparian owner who is injured by the dis¬ 
charge of the sewage of a city into a stream owns 
property in the city which, pursuant to its ordinance, 
drains into the sewers and thus into the stream does 
not show such contribution on his part to the in¬ 
jury as to deprive him of the right to equitable re- 
Uef.»» 

Notice, A municipality which invades private 
property or creates a nuisance thereon by defects 
or obstructions in drains or sewers cannot defeat 
a suit to enjoin or abate the trespass or nuisance 
by showing that it had no notice thereof.®^ Like¬ 
wise, a charter provision requiring notice of de¬ 
fects as a prerequisite to the municipality’s liabil¬ 
ity for damages caused by defects in public works 
does not apply to an action to abate a nuisance due 
to the flooding of land by a drain.®® 

Prescription does not run against the right of a 


landowner specially injured to enjoin the mainte¬ 
nance of a public nuisance caused by the discharge 
of sewage into a stream®® or ditch,®^ or against the 
right of the state to protect the public health by 
preventing municipalities from discharging sew¬ 
age into public waters.®® While the right to main¬ 
tain a private nuisance may be acquired by pre¬ 
scription, such right is limited to the actual adverse 
use at the time the period of prescription com¬ 
menced.®® 

e. Parties 

In a suit agalnat a municipal corporation to enjoin 
or abate the operation of a sewer, persons whose prem¬ 
ises are connected with the sewer have been held not 
proper or necessary parties. 

In a suit against a municipal corporation to enjoin 
or abate a nuisance created by the operation of a 
sewer, persons whose premises are connected with 
the sewer have been held not proper^® or necessary^^ 
parties. 

f. Headings 

All the facts necessary to entitle the complainant to 
relief must be set forth In the bill, complaint» or petition 
seeking to enjoin or abate a nuisance created by the con¬ 
struction or operation of a sewer or drain. 

All the facts necessary to entitle complainant to 
relief must be set forth in the bill, complaint, or 
petition seeking to enjoin or abate a nuisance cre¬ 
ated by the construction or operation of a sewer 
or drain.^® Defendant may set up any proper de- 


80. Ons wbo hao thwartsd ths efforts 
of a municipality, by proper means, 
to prevent injury cannot obtain re¬ 
lief by injunction.—^Richardson v. 
Eureka. 42 P. 965, 110 Cal. 441. 
Clroumstanoes held not to create es¬ 
toppel 

Ill.—Bckart v. City of Belleville. 18 
N.E.2d 641, 294 Ill.App. 144. 

31. N.Y .—Chapman v. Rochester, 18 
N.B. 88, 110 N.Y. 273, 6 Am.S.R. 
366, 1 L.R.A. 296. 

32. Mass —Anglim v. City of Brock¬ 
ton, 179 NE. 289, 278 Mass. 90. 

33. Conn.—^Platt v. Waterbury, 45 A. 
154. 72 Conn. 531, 77 Am.S.R. 835, 
48 LR.A. 601. 

Homo la city 

In farm owner’s action against city 
to abate nuisance of disposing of 
raw sewage into sewers so that they 
overflowed into drain passing through 
farm and for damages resulting 
from negligent construction of sew¬ 
erage system, answer merely alleging 
that plaintiff's home was in city and 
was connected with eewers did not 
show that plaintiff was estopped to 
complain.—^Zabst v. City of Angola, 
190 N.E. 891, 99 IndJ^pp. 111. J 


84. Minn.—Joyce v. Janesville, 165 
N.W. 1067, 182 Minn. 121, L.RA. 
1916D 426. 

85. Tex.—^Dallas v. Early, Civ.App., 
281 S.W. 883. 

36. N.Y.—^Fonda v. Sharon Springs, 
128 N.Y.S. 147, 70 Misc. 101. 

37. Pa.—^Freedman v. Borough of 
West Hazleton, 146 A. 564, 297 Pa. 
58. 

88. Mont.—Miles City v. State Board 
of Health. 102 P. 696, 89 Mont. 405, 
2-6 L.R.A..N.S., 589. 

R.I.—Board of Purification of Waters 

V. East Providence, 133 A. 812, 47 
R.1. 481. 

89. Cal.—^Lios Angeles Brick & Clay 
Products Co. V. City of Los Ange¬ 
les, 141 P.2d 46. 60 Cal.App.2d 478. 

43 C.J. p 1162 note 46. 

40b U.S.—Carmichael v. Texarkana, 
C.C.Ark., 94 F. 561. 

N.J.—Grey v. City of Paterson, 42 A- 
749, 68 N.J.Eq. 1. 

41. Mo.—Skinner v. Slater, 141 8. 

W. 733, 159 Mo.App. 589. 

42. Md.—^Elsenstein v. Mayor, Coun¬ 
selor and Aldermen of City of An- 
napoUs, 9 A.2d 224, 177 Md. 222. 
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N.Y.—Crage v. City of Buffalo, 282 
N.Y.S. 887, 245 App.DIv. 906, af¬ 
firmed 6 N.E.2d 607, 273 N.Y. 617. 
N.C.—Banks v. Town of BurnsvillQ, 
46 S.E.2d 559, 228 NX!. 563. 

Irreparable injury 

In suit to enjoin city from contin¬ 
uing to discharge storm waters from 
city streets onto plaintifTs land, 
where facts recited allogpd a nuisance 
per se entitling plaintiff to an in¬ 
junction, complaint was not lacking 
In equity because of its failure to 
allege irreparable injury.—Los Ange¬ 
les Brick & Clay Products Co. v. City 
of Los Angeles, 141 P.2d 46, 60 Cal. 
App.2d 478. 

Negligence 

In action to enjoin city from con¬ 
tinuing nuisance by discharge of 
storm waters from city streets onto 
plaintiff’s land, allegation that city 
was negligent in creating nuisance 
was not essential.—Los Angeles 
Brick & Clay Products Go. v. City of 
Los Angeles, supra. 

Complaint held snfllolent 
Ala.—^Town of Frisco City v. Green, 
12 So.2d 409. 244 Ala. 176. 

CaL—Lios Angeles Brick & day Prod- 
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fense in the answer.^* 

g. Evidence 

Tha general rulet of evidence uaually apply In a suit 
to enjoin or abate a nuisance created by the construction 
or operation of a sewer or drain. 

The general rules of evidence usually apply in 
a suit to enjoin or abate a nuisance created by the 
construction or operation of a sewer or drain.^^ 
Complainant has the burden of establishing his 
right to relief45 and the municipality has the bur¬ 
den of establishing all matters of defense.^^ The 
evidence must be clear and satisfactory in order to 
justify the relief sought,and in particular cases 
the evidence has been held sufficients^ or insuffi- 
cientss to justify such relief. 

h. Trial or Hearing 

In a suit to enjoin a nulaance created by the construc- 
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tion or operation of a sewer or a drain, questions of fact 
are for the Jury or for the trial court In the absence of a 
Jury. 

In a suit to enjoin a nuisance created by the 
construction or operation of a sewer or a drain, 
questions of fact should be submitted to the jury^^* 
under proper instructions from the court,or, 
in the absence of a jury, such questions are to be 
determined by the trial court.®* 

L Belief Awarded 

Ordinarily, a municipal corporation will be given a 
reasonable time to abate a nuisance created by the con¬ 
struction or operation of a sewer or drain before the Is¬ 
suance of an Injunction. 

Ordinarily, a municipal corporation will be given 
a reasonable time to abate a nuisance created by 
the construction or operation of a sewer or drain 
before the issuance of an injunction,®* and, where 
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ucts Co. V. city of Lios Angeles, 141 
P.2d 46. 60 Ca1.App 2d 478. 

Petition lieid Insnfflolent 
Ga.—^Laughrldgre v. City of Dalton, 
104 S.E. 427, 150 Ga. 562. 

43. Demnner properly overmled 

In action to restrain municipality 
from maintaining its storm water 
sewers In such manner as to dis¬ 
charge accumulations Into navigable 
basin which was thereby filled up 
with result that plaintiffs, who were 
owners of docks, buildings, and priv¬ 
ileges located on and appurtenant to 
the basin, were put to great expense 
for dredging, demurrer to special de¬ 
fense that any dObrls which found Its 
way Into drains and sewers did so by 
reason of acts of God beyond control 
of municipality was properly over¬ 
ruled.—Stamford Dock & Realty Cor¬ 
poration V. City of Stamford. 200 A. 
848, 124 Conn. 841. 

44. Fresumptloiis 

The court will presume that mu¬ 
nicipal authorities acted in good 
faith, with due regard to rights and 
Interests of all concerned, and found 
a reasonable necessity for selecting 
a particular location for a sewage 
disposal plant.—City of Wylie v. 
Stone, Tex.Clv.App., 16 S.W.2d 862, 
eifirmed Stone v. City of Wylie, Com. 
App., 84 S.W.2d 842. 

45. Ark.—Slloam Springs Sewerage 
Dlst. No. 1 V. Black, 217 S.W. 818, 
141 Ark. 550. 

Tex.—City of Corsicana v. King, Civ. 
App., 8 S.W.2d 857, error refused. 

46. Ala.—Town of Frisco City v. 
Green, 12 So.2d 409, 244 Ala. 176. 

Tex.—City of Corsicana v. King, Civ. 
App., 8 S.W.2d 857, error refused. 

47. Cal.—Womar v. City of Long 
Beach, 114 F.2d 704, 45 Cal.App.2d 
648. 

Neb.—Hall v. City of FMend. 279 N. 
W. 846, 184 Neb. 652. | 


CastlBg sewage on land 

Where It Is claimed that a munici¬ 
pality Is draining sewage Into a 
stream and thereby casting It on 
complainant's land, and defendant 
contends that It la only surface wa¬ 
ter, Injunction will not be granted, 
no nuisance being established by a 
Judgment at law, unless the allega¬ 
tions of the bill are established by 
clear and satisfactory evidence.— 
Crane v. Roselle, 86 N.B. 181, 236 
Ill. 97. 

A strong Showing is required to 
Justify Injunctive relief. 

Or.—Miller v. City of Woodbum, 294 
P. 849. 184 Or. 586. 

Tex.—^Hogue v. City of Bowie, Civ. 
App., 209 S.W.2d 807. 

48. Ga—^Town of Lumber City v. 
Phillips, 164 S.E. 681, 174 Ga 918. 

La—^Alexander v. City of Shreveport, 
17 So.2d 716, 205 La 480. 

Md.—LIve 2 sey v. Town of Bel Air, 
199 A. 888, 174 Md. 668. 

Mich.—^Dohany v. City of Birming¬ 
ham, 2 N.W.2d 907, 801 Mich. 30. 
Pa—P^edman v. Borough of West 
Hazleton, 146 A. 664, 297 Pa 58. 

49. Cal.—^Womar v. City of Long 
Beach, 114 P.2d 704, 45 CaJ.App.2d 
648. 

Fla.—Gibson v. City of Tampa 164 

So. 842, 114 Fla 619. 

Ill.—Crane v. Village of Roselle, 86 
N.E. 181, 236 111. 97. 

Ky.—^Bickel v. Commissioners of 
Sewerage of City of Louisville, 6 
S.W.2d 1112, 224 Ey. 614. 

Md.—^Eiaensteln v. Mayor, Counsel¬ 
or and Aldermen of City of Annap¬ 
olis, 9 A.2d 224, 177 Md. 222. 

Or.—^Miller v. City of Woodbum, 294 
P. 849, 184 Or. 536. 

S.D.—Crockford v. City of Hot 
Springs, 4 N.W.2d 805, 68 SD. 502. 
Tex.—Chandler v. City of Olney, 87 
S.W.2d 260, 126 Tex. 280—Hogue T. 
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City of Bowie, ClvA.pp., 209 S.W. 
2d 807. refused no reversible error 
—City of Wylie v. Stone, Civ App., 
16 S.W.2d 862, affirmed Stone v. 
City of Wylie, Com.App., 84 S.W.2d 
842. 

59. N.C.—Qulckel ▼. Gastonia 88 
S.B. 754, 171 N.C. 404. 

Tex.—City of Wylie v. Stone. Civ. 
App., 16 S.W.2d 862. affirmed Stone 

V. City of Wylie, Com.App., 84 S. 

W. 2d 842. 

61. Tex.—City of Corsicana v. King, 
Civ.App., 8 S.W.2d 857, error re¬ 
fused. 

Befusal of Instmotton held proper 
Tex.—City of Corsicana v. King, su¬ 
pra 

59. 111.—^Eckart v. City of Belleville, 
18 N.E.2d 641, 294 IlLApp. 144. 

63. Md.—LIvezey v. Town of Bel Air, 
199 A. 838, 174 Md. 568. 

Mich.—^Dohany v. City of Birming¬ 
ham, 2 N.W.2d 907, 301 Mich. 30— 
Gundy V. Village of Merrill. 230 
N.W. 163, 250 Mich. 416. 

Neb.—Hall v. City of Friend, 279 
N.W. 346, 184 Neb. 652. 

N.J.—Peter Wendel & Sons v. City 
of Newark. 46 A.2d 798, 188 N.J. 
Eq. 69. 

N.C.—Town of Smlthfleld v. City of 
Raleigh. 178 S.E. 114, 207 N.C. 597. 
S.D.—^Parsons v. City of Sioux Falla 
272 N.W. 388, 65 S.D. 145. 

Beoree should be interioontory 
rather than final, to give defendant 
city reasonable time to abate nui¬ 
sance by pollution of stream.—Stov- 
em V. Town of Cal mar. Winneshiek 
County, 216 N.W. 112, 204 Iowa 988. 
Suspension of Injunction 
Where a municipality Is endeavor^ 
Ing to remove or obviate the objeo- 
tlons to a sewer, it Is proper to sus¬ 
pend the Injunction for a reasonable 
tlma and to provide that the munld* 
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the effect of the injunction will be to endanger 
the public health and security, no injunction should 
issue until the municipality is g^ven an opportunity 
of abating the injurious conditions by adopting some 
substitute,®^ by correcting any faults in the opera¬ 
tion of the system,®® by acquiring the property dam¬ 
aged,®® or by otlvr appropriate measures.®^ 

Although an injunction is denied, the circum¬ 
stances may be such as to warrant other equitable 
relief,®® if the remedy at law is inadequate.®® Dam¬ 
ages may be allowed on granting the injunction,®® 
and, even though injunctive relief is denied, the 
court may retain the cause for the purpose of award¬ 
ing damages.®^ 

J. Decree or Order 

The decree or order restraining the continuance of the 
nuisance by a municipal corporation should be clear and 
definite. 

The decree or order restraining the continuance 
of the- nuisance by a municipal corporation should 
be clear and definite.®® Ordinarily, the decree 
should not require the supervision of the court,®® 
and the manner of abating the nuisance is usually 
a matter for the determination of the officers of 
the municipality,®^ and it has been held that in 
abating a nuisance caused by a municipal drainage 
system, the court has no authority to dictate the 
character, size, and location of drains to be con¬ 
structed.®® It has been held that an adjudication 


that the emptying of sewage on an owner^s realty 
constituted a continuing nuisance does not author¬ 
ize the municipality to enter on the realty, over the 
owner's protest, and, without acquiring the right 
to do so by contract or condemnation, to extend the 
line of sewer pipe underground, so that sewage 
might be emptied on adjacent premises acquired for 
that purpose,®® even though the municipality may 
be acting in pursuance of a design to rectify the 
previously adjudged nuisance.®^ 

Failure to comply. The failure to comply with 
a decree ordering the abatement of the nuisance 
may be punishable as a contempt®® where such a de¬ 
cree is definite and specific.®® 

§ 894. -Against Third Persons 

Where the construction or maintenance of a sewer or 
drain creates a nuisance, a suit to enjoin or abate Its con. 
tinuance may be maintained against third persons liable 
for Its creation or maintenance. 

Where the construction or maintenance of a 
sewer or drain creates a nuisance, a suit to en¬ 
join or abate its continuance may be maintained 
against third persons liable for its creation or main¬ 
tenance. 70 Where a property owner discharges sew¬ 
age from his lot into a natural stream, or a drain 
constructed as a substitute therefor, and which was 
not intended for use as a sewer, injunction will 
lie at the suit of a person whose property is in¬ 
jured by the backing up of the sewage and water 


pality shall In the meantime pay the 
injured landowner the damages sus¬ 
tained by him during such period ot 
suspension.—^Fonda v. •Sharon 

Springs, 128 N.T.S. 147, 70 Mlsc. 101 
—43 C.J. p 1161 note 28. 

54. Md.—^Llvezey v. Town of Bel 
Air, 199 A. 838, 174 Sid. 668. 

55. Md.—Llvezey v. Town of Bel 
Air, supra. 

50. Md.—^Llvezey v. Town of Bel 
Air, supra. 

67. Md.—^Llvezey v. Town of Bel 
Air, supra. 

sa N.J.—^New Jersey Cent. R. ’ Co. 
y. Jersey City, 111 A. 646, 92 N.J. 
Bq. 100, affirmed 116 A. 926, 93 
N.J.Bq. 207. 

43 C.J. p 1161 note 87. 

69. N.J.—New Jersey Cent IL Co. 

y. Jersey City, supreu 
48 C.J p 1161 note 88. 

60. Tex.—City of Wichita Falls v. 
Whitney, Civ..App., 26 S.W.2d 327, 
error dismissed. 

Vt.—Whipple y. Fair Haven, 8l A. 

633, 63 Vt 221. 

Presentation, of olalin 

Charter, provision requiring presen¬ 
tation of claim as prerequisite to ac¬ 


tion against city is not applicable to 
suit to abate a nuisance maintained 
by city and does not prevent a re¬ 
covery of damages demanded as in¬ 
cidental to injunction to abate a nui¬ 
sance.—^Los Angeles Brick & Clay 
Products Co. V. City of Los Angeles, 
141 P.2d 46, 60 Cal.App.2d 478. 

61. S.D.—City of Sioux Falls v. Hos- 
sack, *6 N.W.2d 880, 69 S.D. 21— 
Parsons v. City of Sioux Falls. 272 
N.W. 288, 65 S.D. 146. 

62. Tex.—City of Wichita Falls v. 
Whitney, Clv.App., 11 B.W.2d 404, 
error dismissed. 

Order held siiiaoieii.t 
Tex.—City of Wichita Falls v. Whit¬ 
ney, supra. 

63. Decree held set objeottosable 
Tex.—City of Wichita Palls v. Whit¬ 
ney, supra. 

64. Mldh.—Gundy v. Village of Mei^ 
rill, 230 N.W. 163, 260 Mich. 416. 

65. Tex.—^Dallas v. Early, Clv.App., 
281 S.W. 883. 

43 C.J. p 1161 note 21. 

66. Ga.—City of Blue Ridge v. Hi¬ 
ker, 9 S.E.2d '253, 190 Ga. 206. 

67. Ga.—City of Blue Ridge v. Hi¬ 
ker, supra. 

68. Moj—K elly v. City of Cape Gl- 
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rardeau, 89 S.W.2d 693, 280 MoAlPp. 
137. 

69. Decree hbld tssnlllelent 
Decree ordering abatement of flood¬ 
ing nuisance, which merely directed 
city and officers to provide larger 
outlet for water, or that water be di¬ 
verted from gathering In quantities 
In front of and on plalntiiTs premises, 
was held insufficient basis for charge 
of contempt for alleged noncompli- 
ance.—^Kelly v. City of Cape Girar¬ 
deau, supra. 

76. Ind.—^Bearcreek Tp. of Jay Coun¬ 
ty V. De HofE, 49 N.B.2d 391, 118 
Ind.App. 630. 

Mich.—Gundy v. Village of Morrill, 
230 N.W. 163, 250 Mich. 416. 

Fa.—Commonwealth v. Borough of 
Dravosburg, Com.Pl., 88 Mun. 169, 
96 Plttsb.Leg.J. 91. 

Tex.—Murphy v. City of Dallas, Civ. 

App., 13 S.W.2d 738. 

43 C.J. p 1160 note 14. 

Dismissal of appeal as to city 
Where plaintiff dismissed his ap¬ 
peal as to the city after his suit 
against city and third party for 
the abatement of a sewer was dis¬ 
missed, his right to abatement was 
eliminated.—Murphy v. City of IDal- 
^ las, supra. 
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from such drain.'^l So, where a municipality, with¬ 
out authority, grants a license to an individual to 
lay a private sewer in the street or discharge filth 
into an open watercourse, not a public sewer, the 
person so using the sewer cannot resist proceedings 
to abate or restrain a public nuisance resulting there¬ 
from on the ground that the act was done under 
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public authority.72 Qn the other hand, it has been 
held that the maintenance by a third person of a 
sewer pipe under the street, which does not change 
the fiow of surface water as much as an ordinary 
culvert, is not such a violation of the rights of an 
owner of land flooded thereby as entitles him to 
an injunction.73 


G. CONDITION OR USE OF PUBLIC BUILDINGS AND OTHER PROPERTY 


§ 895. Nature and Grounds of Liability 

The nature and grounds of liability of a munici¬ 
pal corporation for damages or injuries sustained 
from negligence in the condition or use of munici¬ 
pal property generally are discussed infra §§ 896- 
900, 

Examine Pocket Parts for later cases. 

§ 896. -Governmental or Corporate Pur¬ 

poses in General 

A munFcIpal corporation ordinarily Is not liable for In¬ 
juries due to the defective condition or negligent mainte¬ 
nance of Its lands and other property used for govern¬ 
mental purposes; but, with respect to premises and other 
property owned for private corporate purposes. It le under 
the duty to use ordinary care to keep the property In a 
reasonably safe condition for persons lawfully using It. 

The distinction between governmental and corpo¬ 
rate functions and duties, as affecting the liability 
of municipal corporations for torts, as discussed su¬ 


pra § 746, applies generally to injuries resulting 
from negligence in the condition or use of municipal 
property.Thus, in the absence of a statute pro¬ 
viding otherwise, a municipality ordinarily is not 
liable for injuries due to the defective condition or 
negligent maintenance of its lands and other prop¬ 
erty used for governmental purposes,76 such as 
school buildings, as discussed infra § 902, police or 
fire stations and apparatus, infra § 903, prisons, 
jails, or workhouses, infra § 904, and hospitals in¬ 
fra § 905. 

With respect to premises and other property which 
a municipality owns, leases, or controls as a pri¬ 
vate owner for private corporate purposes, however, 
it is under the same duty as other private owners 
or occupants to use ordinary care to keep such prop¬ 
erty in a reasonably safe condition for persons law¬ 
fully using it,76 and is liable for injuries caused 
by the unsafe condition thereof where it is charge¬ 
able with notice of such condition77 and has had a 


71. Ohio.—Frank Tea, etc.. Go. v. L. 
Schreiber, etc., Co., 161 N.E. 801. 
20 Ohio App. 119. 

72. N.J.—^Hutchinson v. Trenton 
Board of Health, 39 N.J.Eq. 569. 

73. Mo.—Cornet v. Meckel Realty, 
etc., Co.. Mo.App., 187 S.W. 622. 

74. W.Va.—Haney v. Town of Raln- 
elle, 26 S.E.2d 207, 125 W.Va 897. 

Liability for nuisance see supra B 
770. 

Ctovenuneatal lumimlty retained 
The use of govemmentaj instru¬ 
mentality by municipal corporation is 
not transformed into proprietary 
business by permitting another ffov- 
ernmental unit to use same instru¬ 
mentality for a like public and gov¬ 
ernmental purpose.—^Haney v. Town 
of Rainelle, supra. 

TJse at time of Injury 

Where liability is claimed to re¬ 
sult from the use of municipal prop¬ 
erty, the use to which it is dedicated 
at the time of injury or damag^e de¬ 
termines the question.—Village of 
Lebanon v. Loop, Ohio App., 32 N.E. 
2d 458. 

75. Cal.—Labozetta v. City of Los 
Anffeles, 98 P.2d 671, 84 CalAj)p.2d 
442. 


Mo.—^Lowery v. Kansas City, 86 S. 

W.2d 104, 887 Mo. 47. 

Ohio.—Gaines v. Vlllaere of Wyoming, 
66 N.E 2d 162, 77 Ohio App 878. 

43 C.J. p 1163 note 68. 

Vegligence onoonneoted with nnl- 
sance 

Where no charge of failure to keep 
in repair public ground owned and 
controlled by a village is made, an 
action against such village based 
solely on negligence unconnected 
with a nuisance, involving injury re¬ 
ceived upon such public ground, can¬ 
not bo maintained.—Village of Wyo¬ 
ming, supra- 
Sprinkler for children 
In the operation of a sprinkler 
system for children, a city has been 
held to act in a governmental capaci¬ 
ty.—Rose V. City of Wichita, 80 P. 
2d 1078, 148 Kan. 817. 

76. Mass.—Jones v. Inhabitants of 
Town of Great Barrington, 174 N. 
E. 118, 273 Mass. 483. 

Pa.—^Honaman v. City of Philadel¬ 
phia, 183 A. 446, 121 Pa.Super. 262, 
reversed on other grounds 186 A. 
760, 822 Pa. 685. 

Tenn.—City of Nashville v. Fox, 6 
Tenn.App. 663. 

W.Va.—^Hayes v. Town of Cedar 
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Grove, 80 S.E.2d 726, 126 W.Va. 
828, 166 A.L.R. 702—Gibson v. City 
of Huntington, 18 S.E. 447, 88 W. 
Va. 177, 45 Am.S.R. 868, 22 L.R.A. 
561. 

43 C.J. p 1168 note 78. 

Scope of power 

City being authorized by charter to 
purchase sand, remove it from pit, 
and use it in repairing streets, argu¬ 
ment in action against it for death 
of boy because of dangerous con¬ 
dition of pit that It must be shown 
that work was done under some au¬ 
thority created by proper author¬ 
ity of city was without merit as 
falling to distinguish between doing 
of unlawful or prohibited act and 
authorized act at unauthorized place 
or in unlawful manner.—^Brown v. 
City of Marshall, 71 S.W.2d 856, 228 
Mo.App. 686. 

77. Cal.—^Boothby v. Town of Treka 
City, 4 P.2d 689, 117 Cal.App. 648. 
43 O.J. p 1163 note 75. 

ITse of premises 

Where city was chargeable with 
knowledge of purpose of use of prem¬ 
ises by county for election purposes. 
It was also chargeable with notice 
that voters would be notified to use 
premises on an election day.—^Booth- 
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reasonable time in which to make it safe.^® The 
rule has been held to apply to municipal parking 
lots,79 golf courses,89 markets and market places, 
as discussed infra § 909, plants for providing water, 
infra § 915, or light, infra § 917, and, generally, to 
parks, playgrounds, public squares, and commons, 
infra § 907. However, a municipality is neither 
an insurer against accidents on its property,8i nor a 
warrantor of the safe condition of its property,®^ 
and, where it is sought to hold it liable for an in¬ 
jury caused by an alleged defect, it must alSirma- 
tively appear that the municipality has been guilty 
of negligence.88 The municipality is not liable 
for injury on its property which could not have 
been anticipated by an ordinarily prudent per¬ 
son nor is it liable for its failure to do an act 
in regard to the condition of its premises, which, 
in the absence of statute, it is under no duty to 
do.85 Contributory negligence on the part of the 
person injured will preclude recovery.8® 

Income or profit derived from property. A mu¬ 
nicipal corporation holding property for profit, or 
deriving an income therefrom, is liable for negli¬ 
gence in the management of the property to the 
same extent that individuals and business corpora¬ 
tions are liable,®*? and, even though the municipal¬ 
ity derives no income or profit, it will be liable if 
such property is in fact held or used for private 


corporate purposes.®® 

Intention to sell property. Property held by a 
municipality in its public governmental capacity 
does not become property held in a private corporate 
capacity merely because of an intention to sell the 
property, so as to create a liability for negligence 
in respect thereof.®® 

Legal title to Premises without control. Although 
a municipal corporation may hold the legal title to 
premises, if it has not the ordinary rights of enjoy¬ 
ment or control, or even the right to make repairs, 
it is not liable for its defective condition;®® nor 
is it liable for injuries from the negligent use of 
personal property on its land, not constituting a nui¬ 
sance, where it does not own such personal prop¬ 
erty.®^ 

Occupation of lands under license. Where a mu¬ 
nicipality receives a license to occupy lands for 
the use of the public, it is not liable for injuries due 
to the negligence of its officers and employees while 
engaged in the improvement of the land for the 
public benefit.®® 

Statutory liability. In some jurisdictions, by force 
of statute, a municipal corporation may be liable 
in tort for damages to person or property occa¬ 
sioned by the dangerous or defective condition of 
its public grounds or property.®® Under such a 


by ▼. Town of Treka City, 4 P.2d 689, 
117 Cal.App. 643. 

78i III.—Ghlcaffo v. O'Brennan, 65 
Ill. 160. 

79. Pa.—^Automobile Underwriters, 
Inc., V. City of Pittsburgh, 44 Pa. 
Dist. & Co. 63, 90 Pitt8b.Leg.J. 107. 

80l Ohio.—Gorsuch v. City of 
Springrfleld, App., 61 N.B.2d 898. 
Frobibltliiflr UBo dnzlB^r repair 
An employee of a federal agrency 
was not precluded from recovering 
for injuries sustained when he was 
struck by ffolf ball while working 
on city grolf links owned and operated 
by city park improvement association 
by fact that golf course was a public 
place and that association was al¬ 
legedly without right to prevent 
player from playing on the links 
provided he paid the stipulated fee, 
since fact that a thing Is public In 
nature does not prevent governing 
body charged with maintenance from 
prohibiting use while repairs are 
made.—^Brooks v. Bass, Ija.App., 184 
So. 222. 

81. Cal.—Howard v. City of Flresno, 
70 P.2d 602, 22 Cal.App.2d 41. 

BSL N.Y .—^Danaher v. Brooklyn, 28 
N.E. 746, 119 N.T. 241, 7 L.R.A. 
692. 

48 C.J. p 1168 note 88. ^ 


83. N.T.^Danaher ▼. Brooklyn, su¬ 
pra. 

48 C.J. p 1163 note 82. 

84, N.T.—McPherson ▼. New fork, 
97 N.E. 876, 204 N.Y. 430. 

Pa.—Unterrelner ▼. Borough of Tur- 
Ue Creek, 1<67 A. 682, 805 Pa. 841. 

86. Pa.—^Ewen ▼. Phlladelphieu 45 
A. 839, 194 Pa. 548, 76 Am.S.R. 712. 

43 C.J. p 1163 note 84. 

88i. Pa.—^Houser v. City of Harris¬ 
burg, Com.Pl., 48 Dauph.Co. 119. 

87. Mo.—Whitfield v. Carrollton, 60 
Mo.App. 98. 

43 C.J. p 1164 note 86. 

88. N.J.—Oleslewicz v. Camden, 126 
A. 817, 100 N.J.Law 336. 

43 C.J. p 1164 note 87. 

89. Vt.—Stockwell V. Rutland, 63 
A. 182, 75 Vt. 76. 

9a Ill.—El Paso V. Causey, 1 Ill. 
App. 631. 

N.T.—^Terry v. New York, 21 N.T. 
Super. 604. 

91. Vt.—Palmer v. St. Albans, 18 A, 
669, 60 Vt. 427, 6 Am.S.R. 126. 

98. Wash.—^Russell v. Tacoma, 36 P. 

606, 8 Wash. 156, 40 Am.S.R. 895. 
93. Cal.—^Bauman v. City of San 
Francisco, 108 P.2d 989, 42 Cal. 
App.2d 144. 

Basis of UablUty 

Under statute relating to liability 
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of municipalities for injuries re¬ 
sulting from dangerous or defective 
condition of public grounds, works, 
and property, liability is predicated 
on act which leaves place or condition 
dangerous or defective and likely to 
cause injury to genera] public on 
premises belonging to public and with 
which public officers are charged 
with duty of taking precautions 
which may be reasonably necessary 
to protect public.—Castro v. Sutter 
Creek Union High School Dlst., 77 P. 
2d 609, 26 Cal.App.2d 372. 

Dangerous or defective condition 

(1) A “dangerous or defective con¬ 
dition" can be created by the use 
or genera] plan of operation of gov¬ 
ernment operated property, as well as 
by structural defect.—Bauman v. 
City and County of San EYanclsco, 
108 P.2d 989, 42 Cal.App.2d 144. 

(2) Question whether defective 
condition of municipal property is 
of a dangerous character depends 
largely on Intended lawful use of 
property, as respects municipality's 
liability for injuries resulting from 
defective condition of its property.— 
Howard v. City of Fresno, 70 P.2d 
602, 22 Cal.App.2d 41. 

Filing claim 

The general law, requiring any 
person injured as result of danger¬ 
ous condition of public building or 



63 C.J.S. 


MUNICIPAL CORPORATIONS 


§ 898 


statute actual or constructive notice by the munici¬ 
pality of such condition,^^ and the dangerous char¬ 
acter thereof,95 must be shown. The statute has 
been held not to provide an exemption from liabil¬ 
ity where a defect is patent,®® or where the per¬ 
son injured is a licensee rather than an invitee.®^ 
The municipality may be liable if its negligence is 
the proximate cause of the injury, even though the 
negligence of a third person concurs with that of 
the municipality.®® 

§ 897. -Liability to Trespassers 

A municipal corporation Is not liable for resulting In¬ 
juries to trespassers on its premises, unless Its negligence 
is of so gross a character as to amount to wanton Inflic¬ 
tion of Injury. 

A municipality is not required to keep its premises 
in a safe condition for the benefit of trespassers, 
idlers, bare licensees, or others who go on the 
premises without invitation either express or im¬ 
plied and merely to seek their own pleasure or 
gratify their own curiosity; and in this respect 
it is not liable for resulting injuries,®® unless its 
negligence is of so gross a character as to amount 
to a wanton infliction of injury.^ However, after 
the presence of a trespasser on the premises be¬ 
comes known, reasonable care to avoid injuring 
him must be used.® This rule applies to persons 
on municipal property which, although acquired 
for a definite public purpose, has not yet been im¬ 
proved for such purpose and is used, if at all, 


by mere sufferance.® The defense of no liability 
for injury to a trespasser does not inure to the 
benefit of a municipality which is, itself, a tres¬ 
passer.® 

Injury to children. The rule of nonliability above 
stated has been held in some jurisdictions to apply 
to children.® The doctrine of “attractive nuisance” 
is discussed in the CJ.S. title Negligence § 29, also 
45 CJ. p 758 note 12-p 785 note 36. 

§ 898. -Liability to Licensees axid In¬ 

vitees 

A municipal corporation aa the owner of premlsea owea 
to a mere licensee no duty as to the condition of the prem¬ 
ises, except that It must not wantonly Injure him; premi¬ 
ses owned by It In Its private corporate capacity on which 
others are Induced to enter by Invitation, express or Im¬ 
plied, must be kept In a reasonably safe condition. 

The general rule that the owner of premises owes 
to a mere licensee no duty as to the condition of 
the premises, except that he must not wantonly or 
willfully cause him harm, applies where such owner 
is a municipal corporation.® 

Invitees. The rule that the owner of premises, 
who induces others to come on them by invitation, 
express or implied, owes them the duty of exercis¬ 
ing ordinary care to keep the premises in a rea¬ 
sonably safe' condition applies to premises owned 
by a municipal corporation in its private corpo¬ 
rate capacity.^ The rule has been applied to a 


property, to file written veiifled claim 
for damages with municipality within 
a certain time after accident, was 
not *‘amendatory" of, dependent on. 
or limited by. public liability act 
making municipality generally liable 
to be sued in tort actions for dam¬ 
ages occasioned by dangerous condi¬ 
tion of public grounds or property 
If municipality had knowledge of 
•danger and failed to remedy such 
condition or protect the public there¬ 
from within a reasonable time.—^Hel- 
bach y. City of Long Beach, 123 P. 
2d 63, 60 Cal.App.2d 242. 

94. CaL—Maddem v. City and Coun¬ 
ty of San Francisco. 169 P.2d 435, 
74 Cal.App.2d 742—Howard v. City 
of Fresno, 70 P.2d 502, 22 Cal.App. 
2d 41. 

What constitntes oonstniotivs notioa 

(1) Constructive notice may be 
shown by long-continued existence of 
a dangerous or defective condition.— 
Bauman v. City and County of San 
Francisco, 108 F.2d 989, 42 Cal.App. 
2d 144. 

(2) A defective condition of public 
property continuing for such period 
that proper authorities should have 
.known of Ita danger to the public is 


“constructive notice" to municipality. 

—Bodholdt V, Garrett, 10 P.2d 638. 

123 Cal.App. 666. 

95. Cal.—Howard v. City of FYesno, 
70 P.2d 502. 22 Ca1.App.2d 41. 

96L Cal.—Gibson v. Mendocino Coun¬ 
ty, 105 P.2d 105, 16 Ca1.2d 80. 

97. Cal.—Gibson v. Mendocino Coun¬ 
ty, supra. 

9& Cal.—Bauman v. City and Coun¬ 
ty of San Francisco, 108 P.2d 989, 
42 CalJ^pp.2d 144. 

99. Okl.—City of Hominy v. Musick. 
278 P. 1094, 137 Okl. 246. 

Pa.—^Houser v. City of Harrisburg, 
Com.Pl., 48 Dauph.Co. 119. 

Tex.—Gotcher v. City of Farmers- 
ville. Civ.App., 189 S.W.2d 361, af¬ 
firmed 151 SW.2d 665, 187 Tex. 12. 

43 C.J. p 1164 note 93. 

1. Iowa.—^Harriman v. Incorporated 
Town of Afton, 281 N.W. 188, 226 
Iowa 659. 

Okl.—City of Hominy v. Musick, 278 
P. 1094, 187 Okl. 246. 

43 C.J. p 1164 note 94. 

2. Iowa—^Harrlman v. Incorporated 
Town of Afton, 281 N.W. 183, 225 
Iowa 669. 

3. N.Y.—-Birch v. New York, 88 N.B. 


61, 190 N.Y. 897, 18 L.R.A.N.S., 
595. 

48 C.J. p 1164 note 95. 

4. Pa—Reichvalder v. Borough of 
Taylor, 186 A 270, 822 Pa 72. 

Pa—Krepcho v. City of Brie^ 21 
A.2d 461, 145 Pa Super. 417. 

43 C.J. p 1164 note 98. 

Obvious risk 

A city was not liable for drown¬ 
ing of small boy In sewer pool main¬ 
tained by city in Isolated spot out¬ 
side of city limits, notwiihstanding 
city's alleged knowledge that children 
occasionally trespassed thereabout, 
since risk was obvious, and city could 
not be held to anticipate boy's action 
in venturing into pool.—Morris v. 
City of Britton, 279 N.W. 631, 66 

5. D. 121. 

6. Ky.—^Flutmus v. Newport, 194 S. 
W. 1039, 175 Ky. 817. 

43 CJ. p 1165 note 7. 

Condition of building or machinery 
see infra { 901. 

7. La—^Todaro v. City of Shreve¬ 
port App, 170 So. 856, modified on 
other grounds 174 So. lit 287 La 
68 . 

43 C.J. p 1165 note 11 
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municipal golf course,^ and it has been held that a 
caddy offering his services to players on such a 
course,^ or a person attending an affair in a golf 
clubhouse leased to an organization by the city,^** 
is an invitee to whom the city owes the duty of 
exercising reasonable care for his safety in main¬ 
taining the premises in a reasonably safe condi¬ 
tion. The city is not liable where the person in¬ 
jured on such property does not have the status 
of an invitee at the time^l and place^^ of injury. 

§ 899. -Liability for Acts of Third Per¬ 

sons 

A municipal corporation la liablo for a nuisance main¬ 
tained by Its lessee on Its property; but It Is not liable for 
the torts of a separata department not under municipal 
control. 

A city is liable, as a private proprietor, for a 
nuisance maintained by its lessee on its property 
but not for the torts of a separate department not 
under municipal control,as where school buildings 
and premises are under the exclusive control of 
the board of education as discussed infra § 902. 

§ 900. -Liability of Third Persons 

A person, licensed by a municipal corporation to oc¬ 


cupy municipal premises, who assumes the duty of keep¬ 
ing the approach thereto In repair, Is bound to exercise 
ordinary care to safeguard defects therein. 

A person, licensed by a municipality to occupy 
municipal premises, who has assumed the duty of 
keeping the approach thereto in repair, is bound 
to exercise the same, and only the same, degree of 
care as the municipality to safeguard defects there¬ 
in, that is, ordinary care.^s Where, under a con¬ 
tract with a municipality, the sole right conveyed 
by the municipality was the right to collect and ap¬ 
propriate revenues, the property remaining subject 
to all the regulations, control, and authority of 
the municipality, the lessee did not incur the obli¬ 
gations of a tenant of property to keep the premises 
safe for those lawfully entering thereon.^* 

§ 901. Buildings, Machinery, and Appliances 
in General 

Ordinarily a municipal corporation la not liable for 
negligence In the construction and maintenance of build¬ 
ings and apparatus used solely for governmental purposes; 
but, where a public building Is erected or used for non¬ 
governmental or private purposes or profit, It Is liable for 
Injuries resulting from Its negligence In the erection or 
maintenance thereof. 

In the absence of a statute imposing sudi liabil¬ 
ity,^*^ a municipal corporation is not liable for neg- 


8. Ohio.—Qorsuch v. City of Spring- 
field, App., 61 N.E.2d 898. 

8. N.C.—^Lowe v. City of Gastonia, 
191 8.E. 7. 211 K.a 664. 
OovemmeiLtal fimotlOB 
Even If the city owned and main¬ 
tained its golf course In the exer¬ 
cise of a governmental, function, it 
would be liable to a caddy as an in¬ 
vitee for breach of its duty to ex¬ 
ercise reasonable care to provide fa¬ 
cilities which are reasonably safe, 
if such breach was the proximate 
cause of the injury sustained.—^Lowe 
V. City of Gastonia, 191 S.E. 7, 211 
K.C. 564. 

10. Iowa.—Cox V. City of Des 
Moines, 16 N.W.2d 234, 235 Iowa 
178. 

11. Iowa.—Cox V. City of Des 

Moines, supra. 

railnxe to maintain light 
A city was not negligent in foiling 
to maintain a light near well of out¬ 
side basement stairway located at 
clubhouse of municipal golf course 
after clubhouse was closed for the 
nlghtd—Cox V. City of Des Moines, 
supra. 

18. Iowa.—Cox V. City of Des 

Moines, supra. 

13. Mo.—Whitfield Y. Carrollton, 60 
Mo.App. 98. 

14, N.T.—Ham v. New York, 70 N. 
Y. 469. 

48 CJ. p 1166 note 16. 


18. N.Y.—Horan v. Hastorf, 120 N.B. 
68, 228 N.Y. 490. 

16. La.—^Weymouth v. New Orleans, 
4 So. 218, 40 LA.Ann. 344. 

17- Cal.—^Boothby v. Town of Yreka 
City, 4 P.2d 589, 117 Cal.App. 643. 
“General state concern*’ 

The erection and maintenance of a 
public building by the city are a 
“municipal affair,” but liability for 
defective or dangerous condition in 
building used by public, including 
procedure for enforcing liability, is 
a matter of “general state concern,” 
whether building is operated in a 
governmental or In a proprietary ca¬ 
pacity.—^Helbach v. City of Long 
Beach, 123 P.2d 62, 50 Cal.App.2d 242. 
l^bUlty strictly oonstroed 
While governmental agency’s ex¬ 
emption from liability in tort to one 
injured in portion of such agency's 
building used exclusively for govern¬ 
mental purpose should be strictly 
construed, such agencies' liability, as 
fixed by statute, should not be unduly 
extended by Judicial construction.— 
Dineen v. City and County of San 
Francisco, 101 P.2d 736, 88 Cal App. 
2d 486. 

Notioe 

(1) Actual notice to municipality 
of dangerous and defective condition 
of property, causing injuries to per¬ 
son suing mimicJpallty for damages 
under the statute, is implied only 
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where defendant created suoh con¬ 
dition by negligently constructing or 
installing particular agency which 
caused injuries, so as to bar recov¬ 
ery fk-om city and county for inju¬ 
ries caused by collapse of chair in 
superior courtroom of city hall, in 
absence of allegation of notice to 
defendant of dangerous condition of 
chair, or evidence sustaining allega¬ 
tion of complaint that chair was neg¬ 
ligently Installed by defendant.—Di¬ 
neen V. City and Coimty of San Fran¬ 
cisco, supra. 

(2) The general law, requiring any 
person Injured as result of danger¬ 
ous condition of public building to 
file written verified claim for dam¬ 
ages with municipality within a cor- 
tain time after accident, was not 
“amendatory” of, dependent on, or 
limited by, public liability act making 
municipality generally liable to be 
sued in tort actions fer damages oc¬ 
casioned by dangerous condition of 
public buildings, If municipality had 
knowledge of danger and failed to 
remedy such condition or protect the 
public therefrom within a reasona¬ 
ble time.—^HelbcLch v. City of Long 
Beach, 123 P.2d 62, 60 Cal.App.2d 242. 

Proximate cause 

Under safe place statute, legisla¬ 
ture intended that cities as owners of 
public buildings, whether acting in 
proprietary or governmental capacity, 
may be liable to a frequenter who is 



63 C.J.S. 


MUNICIPAL CORPORATIONS 


§ 901 


licence in the construction and maintenance of 
buildings or apparatus used solely for governmental 
purposes, or for injuries caused by defective ap¬ 
purtenances to buildings used for governmental 
purposes.!® This rule applies to a courthouse and 
its appurtenances,®® including the sidewalks ad¬ 
jacent thereto,®! to a city or town hall and its ap¬ 
purtenances,®® to a municipal auditorium,®® and 
to other public buildings, such as schoolhouses as 
discussed infra § 902, police or fire stations, in¬ 
fra § 903, prisons, jails, or workhouses, infra § 
904, and hospitals or pesthouses, infra § 90S. 

Where, however, a building owned by a munici¬ 
pal corporation was erected or is used for nongov¬ 


ernmental or private purposes or profit, it is held 
to the same degree of care m the erection and main¬ 
tenance thereof as a private person, and is liable 
for injuries resulting from its negligence in this 
respect.®"* Although it has been held that the leas¬ 
ing of a part of a building not needed temporarily 
for municipal purposes must be regarded as mere¬ 
ly incidental to the main purpose of transacting the 
municipal government therein,®^ ordinarily, where 
a municipality lets a municipal building or a part 
thereof for hire, it may be liable for injuries caused 
by a defect or want of repair, or for the negligence 
of its agents and servants in the management of 
the building,®® and this rule applies even where the 


injured in one of their public build¬ 
ings, when such Injury Is proximately 
caused by the lack of safety.—Helden 
V. City of Milwaukee. 276 N.W. 922. 
226 Wis. 92. 114 A.L.R. 420. 
flKatate not applicable 
A city was not liable for Injuries 
caused by negligence in manner of 
fastening iron bar to city hall build¬ 
ing from wall of which bar ran to 
Iron railing beside basement steps, 
under statutory provision requiring 
city council to cause ‘‘public high¬ 
ways. grounds, etc..'* to be kept in 
repair and free from nuisance.—^Huff¬ 
man V. City of Columbus. Ohio App.. 
61 N.K2d 410. 

Btrnotnxes held not "pnbllo build¬ 
ings*’ within statute 

(1) Temporary wooden bleachers 
erected on high school grounds by a 
photographer and others pursuant to 
an agreement with a representative of 
the senior class and for the sole pur¬ 
pose of taking a class picture did not 
constitute a “public building" within 
the safe-place statute.—Connor v. 
Meuer. 288 N.W. 272. 232 Wls. 666. 

(2) The banking of sides of a to¬ 
boggan slide with snow and erecting 
wooden railing to guide the direction 
of skis or toboggans on slide by mu¬ 
nicipality did not establish that slide 
was “public building,” within purview 
of safe place statute, so as to place 
statutory liability for Injuries sus¬ 
tained by person using the slide on 
municipality—Cegelskl v. City of 
Green Bay. 285 N.W. 843. 231 Wls. 
89. 

Md.—Oorpus Juris quoted In 
Harford County Cem’rs v. Love. 
196 A. 122, 124, 173 Md. 429. 

Miss.—Jones v. City of Amory. 186 
So. 237, 184 Miss. 161—B adley v. 
City of Jackson. 119 So. 811, 163 
Miss. 186. 

N.T.—Baty ▼. City of Binghamton. 
264 N.Y.S, 363, 234 App.Dlv. 167, 
affirmed 184 N.B. 144. 260 N.Y. 682 
—^Meyer v. City of New York, 298 
N.Y.S. 563, 162 Misc. 23. 

Ohio.—^Village of Lebanon v. Loop. 
App., 82 N.B.2d 468. 

68 C.J.S.—20 


W.Va.—Oorpus Juris cited in Haney 
V. Town of Ralnelle, 25 S.E.2d 207, 
216. 12a W.Va. 397. 

43 C.J. p 1166 note 21. 

19b W.Va.—^Haney v. Town of Raln- 
elle. 25 S.E.2d 207. 125 W.Va. 397. 

50. Ky.—Erpenbeck v. City of Cov¬ 
ington. 69 SW.2d 338. 253 Ky. 238. 

Md.—Corpus Juris quoted in Harford 
County Com'rs v. Love. 196 A. 122. 
124, 173 Md. 429. 

N.Y.—Yochelson v. City of New 
York, 297 N.Y.S. 213. 168 Misc. 498, 
affirmed 10 N.Y.S.2d 868. 266 App. 
Div. 916. 

43 C.J. p 1166 note 22. 

51. N.Y.—D’Orsi v. New York. 171 
N.Y.S. 303. 104 Misc. 66. 

92. Cal.—Sanders v. City of Long 
Beach, 129 F.2d 811. 64 Cal.App 2d 
651—^Dineen v. City and County of 
San Francisco, 101 P.2d 736, 38 
Cal.App.2d 486. 

Md.—Oorpus Juris quoted in Har¬ 
ford County Com'rs v. Love, 196 
A. 122, 124, 173 Md. 429. 

Miss.—Jones v. City of Amory, 185 
So. 237, 184 Miss. 161. 

H.I.—Gibbons v. Fitzpatrick, 188 A. 

642. 66 R.I. 89. 

43 C.J. p 1166 note 24. 

Lounge and lavatory 

A city, which maintained In Its 
city hall a women’s lounge and lava¬ 
tory with one free and two pay toi¬ 
lets, was engaged in a “public cor¬ 
porate duty” from which it received 
no “special pecuniary beneAt," and, 
therefore, It was not liable for inju¬ 
ries sustained by woman in fall m 
city hall while on her way to use 
pay toilet; nor was It liable on 
ground that there was a breach of 
duty owed to her privately by city 
as distinguished from a duty owed 
to the public because she intended to 
use a pay toilet rather than a tree 
toilet.—^Day v. City of Berlin, C.C.A. 
N.H., 167 F.2d 323. 

23. GrO.—Granat v. Mayor, etc., of 
Savannah. 200 S.E. 311. 59 Ga.App. 
276—City of Atlanta v. Garner, 192 


V. Mayor and Aldermen of City of 
Savannah. 188 S.E1. 39, 84 Ga.App. 
875. 

PosslMllty of proflA 

The fact that municipal auditorium 
might be used for prodt on other oc¬ 
casions would not render municipal¬ 
ity liable to one Injured while audi¬ 
torium was being used strictly for 
governmental purposes.—^Roberts v. 
Mayor and Aldermen of City of Sa¬ 
vannah, supra. 

The madnteuaace by u oity of a dog 
show in the city auditorium would 
constitute performance of a “govern¬ 
mental power” as respects liability of 
the city for injuries to a third person 
resulting from the maintenance of the 
dog show.—Granat v. Mayor, etc, of 
Savannah, 200 S.E. 811, 59 Ga.App. 
376. 

24. Cal.—Sanders v. City of Long 
Beach. 129 P.2d 611, 54 Cal.App.2d 
651. 

Or.—Bennett v. City of Portland, 266- 
P. 433, 124 Or. 691. 

S.D.—Ring v. City of Mitchell, 263: 

N.W. 893, 64 S.D. 67. 

43 C.J. p 1166 note 29. 

A statutory exemption of a mu¬ 
nicipality from liability for the non¬ 
feasance or misfeasance of Its com^ 
mon council or of any officer appoint¬ 
ed by the council does not exempt It 
from liability for injuries caused by 
the negligence of the keeper of a pub¬ 
lic building.—Vincent v. Brooklyn, 81 
Hun, N.Y., 122. 

25. Ohio.—Village of Lebanon v. 
Loop. App., 82 N.E.2d 458. 

26. Or.—^Bennett v. City of Port¬ 
land. 265 P. 433, 124 Or. 691. 

48 C.J. p 1167 note 30. 

’QSxcliuivs control” of premises 
Where plaintiff's employer leased 
building from city to store automo¬ 
biles, and city's harness maker con¬ 
tinued to occupy quarters in building 
8Lnd used freight elevator, plalntlfTs 
employer did not have such “ex* 
elusive control” of premises as to re¬ 
lieve city of liability to plalntllf for 


S.E. 841, 66 Ga.App. 436—^Roberts injuries sustained when freight sla- 
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building was erected strictly for governmental pur- 
poses.27 While the exaction of a rent or the mak¬ 
ing of a profit establishes the fact that the building 
is being used for private corporate purposes, 28 it has 
been held that the converse of this is not true, and 
that the fact that no direct pecuniary gain accrues 
to the municipality does not establish the govern¬ 
mental character of the use.29 

While it has been held that no liability rests on 
a municipality where the building which was the 
situs of the accident was not at that time being 
used by the municipality,30 a municipality has 
been held liable for its negligence in the maintenance 
of a building which was not being used for any 
public purpose at the time of the injury.®^ A mu¬ 
nicipal corporation is not liable for the condition or 
maintenance of buildings which are under the ex¬ 
clusive control of a separate public agency,83 or 
where the dangerous condition of the premises is 
the result of causes beyond its control, and it had 
not a reasonable time before the injury to make 
them safe.88 A municipal corporation, as landlord, 
is not liable for the torts of its tenant.84 


Machinery, It has been held that a municipal 
corporation is subject to a statute requiring owners 
of shops to safeguard machinery for the protection 
of the lives of its own employees, and also of in¬ 
vitees employed by its contractor,®® and the removal 
of a guard for the purpose of repair constitutes a 
violation thereof when the dangerous machinery 
is permitted to remain in use while thus exposed.®® 

Licensees, Where a municipality, without com¬ 
pensation, permits a private association to use a 
municipal building for exhibition purposes, its lia¬ 
bility to the association is that of a licensor to a 
licensee ;87 the latter takes the premises as he finds 
them,88 and an employee of the licensee stands 
in no better position.®3 

Invitees. When a municipal corporation main¬ 
taining and operating buildings and structures in its 
proprietary capacity induces others to enter them 
by invitation, express or implied, it owes them the 
duty of exercising ordinary care to keep the prem¬ 
ises in a reasonably safe condition,^® and such per¬ 
sons have the right to assume that they will not be 


vator fell.—^Bland v. City of St. Lou¬ 
is, 162 S.W.2d 822. 349 Mo. 697. 

A govemaiental agenoy penalttbisr 
use of part or whole of building be- 
longrlng to It for other than govem- 
mental purposes Is generally liable In 
tort to any person Injured because of 
negligent maintenance or operation of 
such building while In portion used 
for nongovernmental purposes, but Is 
not liable for injury to person while 
in or on portion used exclusively tor 
governmental purpose except where 
limited by statute.—Dineen v. City 
and County of San Francisco, 101 P- 
2d 73G, 38 Cal.App.2d 486. 

S7, Cal.—Chafor v. Long Beach, 163 
P. 670. 174 Cal 478, Ann.Cas.l918D 
106, L.R.A.1917E 685. 

43 C.J. p 1167 note 31. 

B8. Cal.—Chafor v. Long Beach, su¬ 
pra. 

43 C.J. p 1167 notes 30. 81. 

29. Cal.—Chafor v. Long Beach, su¬ 
pra. 

43 C.J. p 1167 note 33. 

39. Pa.—Kraeling v. Borough of 
Dormont, 44 A.2d 274, 363 Pa. 644. 
XaJuxy to voter 

A borough which permitted county 
to hold election In fire department 
portion of municipal building was 
not liable for injuries sutfered hy 
voter while entering, since borough 
was not using the building.—^Kraeling 
V. Borough of Dormont, supra. 

31. Ohio.—^Village of Lebanon v. 

Loop, App., 32 N.E.2d 468. 

83. N.T.—^La Marca v. Brooklyn 
Public Library, 10 N.Y.S.2d 129. 
266 APP.D1V. 9!54. 


Public library ooxporatloa 

Where municipal building was op¬ 
erated and controlled by public li¬ 
brary corporation, city was not liable 
for injuries sustained by plaintiff in 
fall on outside stairway of building 
on ground of city's failure to exer¬ 
cise care for safety of visitors or on 
theory of respondeat superior.—La 
Marca v. Brooklyn Public Library, su¬ 
pra. 

33. HI.—Chicago v. O'Brennan, 66 
Ill. 160. 

34. Cal.—^Wlersma v. City of Long 
Beach, 106 P.2d 45, 41 Cal.App.2d 8. 

Spectator assaulted by coutestaoit 
A concession agreement whereby a 
city permitted a promoter to hold 
wrestling matches in municipal audi¬ 
torium at a rental basis based on a 
percentage of gate receipts establish¬ 
ed "landlord and tenant relationship" 
between city and promoter, but it 
did not malce city liable for injuries 
to a spectator resulting from will¬ 
ful assault by a wrestler, since a 
landlord cannot be held liable for 
the torts of a tenant.—Wiersma v* 
City of Long Beach, supra. 

35. Ohio.—George v. City of Youngs¬ 
town, 41 N.E.2d 567. 130 Ohio St. 
591. 

Employee hdd to be ‘Invitee” 

A blacksmith, employed by federal 
agency constructing sewer for city, 
and working in shop of city, was not 
"licensee" but an "invitee" to whom 
city owed statutory duty to guard 
dangerous machinery, where city's 
contract with the agency provided for 
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’use of shop by the latter.—George v. 
City of Youngstown, supra. 

33. Ohio.—George v, City of Youngs¬ 
town, supra. 

37. Or.—Klein v. Portland, 213 P. 
147, 106 Or. 686. 

33. Or.—^Kleln v. Portland, supra. 

39. Or.—Klein v. Portland, supra. 

43 C.J. p 1166 note 10. 

40. Cal.—Sanders v. City of Long 
Beach, 129 P.2d 611, 64 CaJ.App.2d 
651. 

N.T.—^Duren v. City of Binghamton, 
28 N.E.2d 918, 283 N.Y. 467. 

Duty voluntarily assumed 

City's Immunity A'om liability for 
negligence of persons employed in 
carrying out governmental duty in 
providing relief for city's Indigent 
would not extend to city's failure to 
perform duty to exercise reasonable 
care to maintain in a safe condition 
corridor of building which city in¬ 
vited Works Progress Administration 
workers to use, since such duty was 
voluntarily-assumed toward persons 
who were not bcnenclnrles of the city 
relief work, and city was liable for 
breach of that duty.—Duren v. City 
of Binghamton, supra. 

XTotlce held not required 

Where municipal auditorium in 
which city was conducting a "know 
your city week" was operated by city 
in a proprietary capacity and evi¬ 
dence was prima facie sufllclent on 
private proprietary standards to es¬ 
tablish city’s negligence resulting in 
Injuries to plaintiff invitee when she 
fell down steps in an auditorium 
room in which motion pictures were 
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exposed to a danger that would come to them only 
through a violation of the municipality's duty to 
them.^i Where part of a public building is used by 
a municipal department engaged in a proprietary 
capacity, it has been held that the duty of the city 
to a person entering the building to transact busi¬ 
ness in such department is that of an ordinary land- 
owner to a person invited to the premises.^ 2 a 
person entering a building or structure at the invi¬ 
tation of one to whom the city has rented it is an 
invitee^s to whom the city owes the duty of ex¬ 
ercising reasonable care as to the condition of the 
premises.^^ The municipality is not, however, an 
insurer of the safety of such persons,and, in the 
absence of negligence by it, is not liable for injuries 
sustained by them.46 

Elevators. The maintenance and operation of 
an elevator in a courthouse, city hall, or other build¬ 
ing used for governmental purposes, arc the exer¬ 
cise of a public governmental function, and hence 
the municipality is not liable for injuries due to 
the negligent maintenance and operation of the ele- 
vator,^7 although there is apparent authority to 
the contrary.** 

Acts of building inspector. A municipal corpo¬ 
ration is not liable for the negligence of a building 


§ 902 

inspector in the performance of his duties, since 
such duties are governmental functions.** 

Part ownership. A municipality’s part ownership 
of one portion of a building does not render it re¬ 
sponsible for the defective construction or mainte¬ 
nance of another portion in which it has no inter- 
est.50 

§ 902. School Buildings and Premises 

A municipal corporation Is not liable for negligence In 
the construction and maintenance of school buildings and 
premises as a public function. 

Injuries caused by defects or negligence in or 
around a schoolhouse or yard may not be redressed 
by a civil action against the municipality, since the 
construction and maintenance of schools are a pub¬ 
lic function.*! However, a municipality is liable 
for the maintenance of a nuisance on school prop¬ 
erty,** and, where it leases part of a schoolhouse, 
persons entering the schoolyard in the right of 
the tenant are the municipalit/s invitees, to whom 
it owes the duty of exercising reasonable care to 
have the common passageways reasonably safe.** 
Where immunity from liability on the ground that 
it was engaged in a governmental duty is not claimed 
by a municipality, rules applicable to negligence ac¬ 
tions, generally, apply.** 
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beinff shown, notice to a responsible 
officer of city such as would be re¬ 
quired under public liability act be¬ 
came Immaterial.—Sanders v. City of 
Loner Beach, 129 P.2d 511, 64 Cal.App. 
2d 651. 

41. Cal.—Sanders v. City of Loner 
Beach, supra. 

42. Mass.—^Kelmel v. City of Holy¬ 
oke, 182 N.E. 861, 280 Mass. 433. 

43. Or.—Bennett v. City of Port¬ 
land, 265 P. 433, 124 Or. 691. 

44. Or.—^Bennett v. City of Portland, 
supra. 

48 C.J. p 1166 note 12 [b]. 

46. Ala.—Pollan v. City of Dothan, 8 
So.2d 813, 243 Ala. 99. 

46. Ala.—Pollan v. City of Dothan, 
supra. 

47. Mo.—Corpus JUrls quoted In 
Pearson v. Kansas City, 55 S.W.2d 
486, 488. 831 Mo. 885. 

48. Pa.-—Fox V. Philadelphia, 67 A. 
856, 208 Pa. 127, 65 L.R.A. 214. 

43 C.J. p 1167 note 86. 

48 C.J. p 1167 note 87. 

49. Tex.—City of Tyler ▼. Inerram, 
164 S.W.2d 516, 189 Tex. 600. 

BeftLsal to erraut permit 

City was not liable for refusal of 
bulldlner Inspector to grant bulldmgr 
permit, where permit was not allow¬ 
able under zoning ordinance then In 
effect, though ordinance was after¬ 
wards held Invalid, since building In¬ 


spector's refusal was of “governmen¬ 
tal character."—^Kramer v. City of 
Jefferson. 124 S.W.2d 626, 233 Ma 
App. 685. 

sa Ill.—El Paso T. Causey, 1 111. 
App. 531. 

61. Cal.—Sanders v. City of Long 
Beach, 129 P.2d 611, 64 Cal.App.2d 
651. 

La.—Corpus JTurls quoted In Floyes 
V. City of Monroe, App., 194 So. 
102, 105. 

Mass.—^Fulgonl v. Johnston, 19 N.E. 

2d 542, 302 Mass. 421. 

Miss.—Jones v. City of Amory, 185 

So. 237, 184 Miss. 161--Bradley v. 
City of Jackson, 119 So. 811, 153 
Miss. 136. 

Wis.—^Helden v. City of Milwaukee, 
275 N.W. 922, 226 Wis. 92, 114 A. 
L.R. 420. 

43 C.J. p 1167 note 41. 

Injury to employees generally see su¬ 
pra S 756. 

Education as governmental function 
generally see supra § 778. 

62. La.—Corpus Juris quoted In 
Floyes v. City of Monroe, App., 194 
So. 102, 105. 

48 C.J. p 957 note 86. 

63. N.EL—Douglas v. Hollis, 172 A. 
438, 86 N.H. 578. 

6^ Conn.—^Lambert v. City of New 
Haven, 80 A.2d 928, 129 Conn. 647. 
Duty of care 

Where snow was tracked onto 
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, Stairway in school of city "reasonable 
care" required that city make rea- 
1 sonable use of such facilities as were 
reasonably at its disposal to remedy 
the condition after It became, or 
should have become, known, and the 
fact that monitor, selected from 
among school children to preserve 
order among his schoolmates, as¬ 
sumed duty of cleaning snow-covered 
steps In school would not relieve the 
city of Its primary responsibility to 
keep the steps reasonably safe for 
the use of the school children, but 
city would be entitled to the benefit 
of anything that the monitor did, and 
If what he did amounted to the ex¬ 
ercise of reasonable care, there would 
be no liability on the city for Injuries 
sustained by school child In fall.— 
Lambert v. City of New Haven, su¬ 
pra. 

Proximate cause 

(1) City was not liable to school 
child for Injuries sustained In fall 
on snow covered stairway in school 
of city, because of school principal's 
alleged negligence In falling to send 
word to the Janitor to remove the 
snow, where there was no showing 
that Janitor could have been reached, 
and could have, in exercise of reason¬ 
able care, remedied the trouble before 
the school child slipped.—^Lambert v. 
City of New Haven, supra. 

(2) The alleged fact that treads 
of stairway were smooth and noses of 
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Schools under control of board of education or 
scJtool committee. Aside from the rule stated above 
a municipal corporation is not liable for negligence 
in the condition or maintenance of school buildings 
and premises which are under the exclusive con¬ 
trol of the board of education,®® or school commit¬ 
tee,®® and any liability which arises rests on such 
body alone 

§ 903. Police or Fire Stations, Apparatus, 
and Appliances 

Ordinarily a municipal corporation la not liable for 
the negligent maintenance or operation of police or fire 
stations, or the equipment, vehicles, apparatus, and ap¬ 
pliances. 

As heretofore discussed, supra §§ 775, 776, in the 
establishment and maintenance of police and fire 
departments, a municipality is acting in its govern¬ 
mental capacity, and the members of such depart¬ 
ments are public officers for whose acts within the 
scope of their public duties the municipality is not 
liable. On the same principal the municipality has 
been held not liable for injuries resulting from de¬ 
fects in, or the negligent maintenance or operation 
of, police stations®® or vehicles and appliances used 
by the police department,®® although the rule of 
nonliability does not apply where the appliance is 
not vested in the police department as an independ- 

treads were rounded from wear, and 
that stairway was not provided with 
any railing', did not render city lia¬ 
ble for injuries sustained by pupil in 
fall on stairway while it was packed 
with snow, where there was no evi¬ 
dence that condition of treads and 
absence of railing caused pupil to 
fall, and city was not negligent in 
Its failure to remove the snow.— 

Liambert v. City of Now Haven, su¬ 
pra. 

35.' Cal.—^Mitchell V. Hartman, 297 
P. 77, 112 Cal.App. 870. 

La.—Corpus guxls quoted In Floyes 
V. City of Monroe, App., 194 So. 103, 

105. 

43 C.J. p 1167 note 44. 

53. Mass.—^Rellano v. City of Hav¬ 
erhill, 34 N.B.2d 665, 309 Mass 
118—^IVarburton v. City of Quincy, 

34 N.E.2d 661, 809 Mass. Ill— 

Sweeney v. City of Boston, 84 N.E. 

2d 658, 809 Mass. 106. 

Committee held not oflioers or agents 
of dty 

Mass.—Warburton v. City of Quincy, 

34 N.B.2d 661. 809 Maas. Ill— 

Sweeney v. City of Boston, 84 N.E. 

8d 668, 309 Mass. 106. 

57. La~Cbrpus JUxis quoted In 
Floyes v. City of Monroe, App., 194 
So. 102, 105. 

43 C.J. p 1167 note 46. 

68. N.T.—^Wilcox V. Rochester, 82 N. 


ent body,®® and in some jurisdictions it has been 
held, without discussing the question of govern¬ 
mental or corporate duties, that a municipality is 
liable for injury due to the negligence of the driver 
of a police patrol vehicle.®! One who has been in¬ 
jured by the discharge of a firearm used by an¬ 
other on a police rifle range has been held to have 
no cause of action against a municipality which 
maintains such grounds, in the absence of evidence 
showing that the municipality through its duly au¬ 
thorized agents directly controlled, supervised, or 
directed such use at the time the injury was re¬ 
ceived.®® 

Ordinarily, a municipality is not liable for in¬ 
juries sustained from the defective condition or neg¬ 
ligent maintenance of a fire station®® or adjacent 
sidewalks.®* This governmental immunity extends 
also to preclude liability for injuries arising from 
the defective condition or negligent construction, 
maintenance, and operation of fire equipment, ap¬ 
paratus, and appliances used in the extinguishment 
of fires,®® as for fire losses resulting from failure 
to keep in repair or furnish adequate waterworks, 
pumps, pipes, hydrants, hose, vehicles, etc.,®® or, 
generally where persons on the public streets arc 
injured by the negligence of firemen driving vehi¬ 
cles employed in the fire department.®^ In some 

walk, as respects liability for pedes¬ 
trian’s injury, and the city was lia¬ 
ble to infant pedestrian who foil in¬ 
to cellar entrance of city firehouse 
because of negligence of firemen in 
removing cellar door in sidewalk 
entrance and not effectively barricad¬ 
ing opening, since, under court of 
claims act, city bad no sovereign im¬ 
munity from such occurrence.—^Wil¬ 
liams V. City of New York, 57 N.Y.S. 
2d 39. 185 Misc. 876. 

64. R.I.—^Dodge v. Granger, 24 A. 
100, 17 R.I. 664, 38 Am.S.R. 901, 16 
L.rLA. 781. 

43 C.J. p 1168 note 54. 

66. Conn.—Brock-Hall Dairy Co. v. 
City of New Haven, 189 A. 182, 
122 Conn. 821—O’Donnell v. Gro¬ 
ton, 144 A. 468, 108 Conn. *622. 

Han.—^Perry v. City of Independence, 
69 P.2d 706. 146 Kan. 177. 113 A.L. 
R. 657. 

N.C.—Cathey v. City of Charlotte, 
148 S.E. 426, 197 N.a 309. 

43 C.J. p 1168 note 55. 

66. Ky.—Terrell v. Louisville Water 
Co., 106 S.W. 100. 127 Ky. 77, 81 
Ey.L. 1381. 

f3 C.J. p 970 note 90. 

67. U.S.—Hall V. City of Jackson, 
C.C.A.Mi8s., 80 F.2d 985. 

Colo.—Gozpiu Juris qnotedl in Moses 
v. City and County of Denver, 6 
P.2d 681, 682, 89 Colo. 609, 


B. 1119, 190 N.T. 187. 17 L.R.A..N. 
8., 741, 13 Ann.Ca8. 759. 

48 C.J. p 1167 note 49. 

69. N.C.—Cathey v. City of Char¬ 
lotte, 148 S.E. 426, 197 NjC. 809. 

43 C.J. p 1168 note 60. 

60. N.T.—Twist V. Rochester, 55 N. 
T.S. S'SO, 87 App.Div. 807, affirmed 
69 N.E. 1131, 165 N.T. 619. 

43 C.J. p 1168 note 51. 

61. Del.—^Brown v. Wilmington, 90 
A. 44, 27 Del. 492. 

68. Ohio.—Gaines v. Village of Wy¬ 
oming, 66 N.E.2d 162, 77 Ohio App. 
878. 

63, Cal.—Sanders v. City of Long 
Beach, 129 P.2d 611, 54 Cal.App.2d 
661. 

43 G.J. p 1168 note 63. 

Liability to employees in fire depart¬ 
ment see supra S 756. 
xn New York 

(1) The rule as stated in the text 
has been followed.—^Haynes v. City 
of New York, 19 N.Y.S.2d 164, 269 
App.Div. 837—^Piaseckl v. City of 
New York. 24 N.Y.S.2d 298. 

(2) However, It has also been held 
that negligence of city occasioned by 
removal by firemen of one of the 
doors covering sidewalk opening to 
firehouse cellar for repair of such 
door was in city's capacity as an 
abutting property owner rather than 
in its capacity, as guardian of side- 
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jurisdictions, however, it has been held that a mu¬ 
nicipality is performing a ministerial duty in main¬ 
taining a fire station, and is, therefore, liable for 
negligent failure to make it safe and a munici¬ 
pality has been held liable for injury from a tele¬ 
graph wire used by its fire department, where such 
injury was caused by the negligence of the munici¬ 
pality in removing the wire from its original posi¬ 
tion, for a purpose not connected with the fire de¬ 
partment.®® While it has been held that in test¬ 
ing and practicing with fire apparatus and appli¬ 
ances a municipality is not liable for the wrong¬ 
ful or negligent acts or omissions of its firemen,^® 
it has also been held that, where a vehicle assigned 
to the fire department is being tested under its di¬ 
rection, and is not in the performance of any gov¬ 
ernmental duty, the municipality is liable for dam¬ 
ages caused by its unlawful operation.^^ A city 
may be liable for the negligence of its employees 
in the construction of cisterns for fire purposes, 
where engaged in the attempted performance of 
such duty through its own private agencies, and not 
through the fire department or its officers, or other 
officers of the city whose duty it was to perform 
such work.7® 

Trespasser. It has been held that no liability 
arises in favor of a trespasser in a fire station.^® 

Nuisance. The rule that a municipal corpora¬ 
tion is liable for the creation or maintenance of a 


nuisance on municipal property, but that a lawful 
use thereof does not constitute a nuisance per se, 
as discussed supra § 770, has been applied to the 
establishment and maintenance of fire and police 
stations and appliances.^^ It has been held in 
some jurisdictions that, irrespective of the ques¬ 
tion whether the operation of a fire department is 
a governmental or corporate function, a munici¬ 
pality is liable for injuries to persons or property 
by a fire truck, which is operated on the street in 
such a reckless and unreasonable manner as to con¬ 
stitute a nuisance and this has been held especial¬ 
ly applicable in cities operating under the commis¬ 
sion plan of government^® 

§ 904. Prisons and Workhouses 

The erection, regulation, and maintenance of a prison, 
workhouse, or other place of confinement of prisoners. Is 
the exercise of a purely governmental function, and, or¬ 
dinarily, a municipal corporation Is not liable for negli¬ 
gence In respect to the condition or maintenance of such 
buildings. 

The erection, regulation, and maintenance of a 
prison, workhouse, or other place of confinement 
of prisoners is the exercise of a purely governmental 
power,and a municipality ordinarily is not liable 
for negligence in respect of the condition or main¬ 
tenance of such buildings,*^® as where a person on 
the street is injured by negligence in discharging 
blasts in a rock quarry constituting a part of the 
municipal workhouse,7® or persons working or re¬ 


lic.—Coxpiia a>BXla qnotsd In Rich¬ 
ardson V. City of Hannibal, 60 S. 
W.2d 648, 649, 830 Mo. 898. 

43 C.J. p 968 note 76. 

>68. Pa.—Kies v. Erie, 82 A. 621, 169 
Pa. 598. 

43 C.J. p 1168 note 6«. 

•69. Mass.—^Neuert v. Boston, 120 
Mass. 388. 

170. N.H.—Edgerly v. Concord, 62 N. 

H. 8. 13 Am.S.R. 638. 

43 C J. p 968 note 76. 

‘71. Neb.—Opocensky v. South Oma¬ 
ha, 163 N.W. 325, 101 Neb. 386, L. 
RA.1917B 1170. 

'78. Wis.—^Mulcalrns v. Janesville, 
29 N.W. 665. 67 Wls. 24. 

73. Pa.—^Burton v. Philadelphia, 28 
Pa.Dlst. 1058. 

‘74. Mo.—^Van de Vere v. Kansas 
City, 17 S.W. 695, 107 Ma 83, 28 
Am.S.R. 896. 

43 C.J. p 957 note 86. 

EraotloxL and operation of Are sta¬ 
tion by city are lawful business, not 
•nuisance per se.—City of Lufkin v. 
Behannon, Tex.Clv.App., 8 S.W.2d 
829. 

Oontroi by state affency 
Where police station was entirely 
•under control of state’s police board, 


city could not be held liable for in¬ 
jury caused by alleged nuisance in 
maintaining defective elevator there¬ 
in.—^Pearson v. Kansas City, 66 S.W. 
2d 486, 381 Mo. 886. 
rixe station areaway 
Fact that dangerous situation was 
due to negligence of city’s agents 
and servants did not warrant con¬ 
clusion that fire station areaway, left 
open and unguarded, was not a nui¬ 
sance; and a city causing construc¬ 
tion of fire station areaway extend¬ 
ing into passway was not exempt 
from liability for injuries to one fall¬ 
ing Into areaway, left open and un¬ 
guarded by cltsr’s servants, on ground 
that Injury was due to nuisance for 
existence of which city was not re¬ 
sponsible.—Stoto V. City of Water- 
bury, 174 A. 189, 119 Conn. 14. 

75. Fla.—Tallahassee v. Kaufman, 
100 So. 160, 87 Fla. 119. 

43 C.J. p 970 note 97. 

76. Fla.—^Kaufhian v. Tallahassee. 
94 So. 697, 84 Fla. 634, 688, 30 A.L. 

R. 471. 

43 C.J. P 970 note 98. 

77. Fla.—Ballard v. City of Tampa, 
168 So. 654, 124 Fla. 467. 

Ga.—^Archer v. City of Austell, 23 

S. E.2d 612, 68 Ga.App. 493. 
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Ky.—^Pelfrey's Adm’x v. City of 
Jackson, 163 S.W.2d 800, 291 Ky. 
lAl. 

Miss.—Jones v. City of Amory, 186 
So. 237, 184 Miss. 161—Bradley v. 
City of Jackson, 119 So. 811, 153 
Miss. 186. 

Nev.—Corpus Juris oited la Gurley 
V. Brown, 193 P.2d 693, 695. 

Ohio.—^Wlttenbrook v. City of Colum¬ 
bus, App., 86 N.B.2d 980. 

Vt—Carter v. Village of Winooski, 
62 A. 45, 78 Vt. 104, 2 L.RA.,N.S., 
96. 

W.Va.—^Haney v. Town of Ralnelle, 
25 S.E.2d 207. 125 W.Va. 897. 

43 C.J. p 1168 note 60. 

78. Cal.—Sanders v. City of Long 
Beach, 129 P.2d 511, 54 Cal.App. 
2d 651. 

Fla.—^Lewls v. City of Miami. 173 
So. 160, 127 Fla. 426. 

Miss.—Jones v. City of Amory, 186 
So. 237. 184 Miss. 161. 

Ohio.—Wittenbrook v. City of Colum¬ 
bus, App., 36 NJE2.2d 980. 

W.Va.—Haney v. Town of Ralnelle, 
25 S.E.2d 207, 126 W.Va. 897. 

43 C.J. p 1168 note 61. 

79. Ky.—^Braunsteln v. Louisville, 
143 S.W. 372, 146 Ky. 777, 42 L.R. 
A..N.S., 638. 
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siding near a jail contract disease from prisoners 
afflicted with smallpox.*® 

Injury to prisoners. In accordance with the above 
rule, a municipality is not liable to a person ar¬ 
rested and imprisoned in a municipal jail or work- 
house for injuries received by him while so con¬ 
fined, by reason of the improper construction or 
negligent maintenance of such place,*i or by rea¬ 
son of the wrongful acts or negligence of the offi¬ 
cers, agents, or employees, who are charged with 
the proper care of such persons while they are so 
confined,** as where, owing to such negligence, 
prisoners are injured by fellow prisoners.** The 
fact that some revenue is derived from inmates of 
the workhouse does not make the conduct of such 
institution a proprietary one so as to render the 
municipality liable for the acts of its public officers 
in maintaining it.*^ 

Work of corporate character. It has been held 
that a municipality is liable to a convict for the 
wrongful or negligent conduct of its agent in the 
performance of work of a corporate character.** 

Rule changed or modified by constitution or stal~ 


ute. In some jurisdictions, under provisions of the 
constitution and statutes, it has been held that a 
municipality is liable for injuries to a prisoner by 
reason of the defective condition or negligent man¬ 
agement of a municipal jail.** In later cases the 
rule has been somewhat modified, and it has been 
held that the municipality is bound to see that a 
prison or jail is properly constructed and furnished, 
and to exercise ordinary care in providing the 
usual necessities for prisoners; and, if it is neg¬ 
ligent in these respects, it is liable for resulting in¬ 
juries,*7 provided such negligent breach of duty 
is the proximate cause of the injury sustained.** 
It has also been held that, if such duties are per¬ 
formed, the municipality is not liable for injuries 
resulting from the negligence of those in charge 
of the prison in failing properly to care for and 
administer to the wants of the prisoners, or to 
make use of the appliances furnished,** unless the 
authorities have notice of such negligence and 
fail to remedy the evil.** However, if a person 
is arrested for violation of a state law and con¬ 
fined in a municipal jail, without authority, the 
municipality is not liable for injury to him caused 


BO. Ill.—^Bvana v. Kankakee. 88 N. 
K. 223, 231 111. 228. 18 i:^R.A..N.S.. 
1190. 

81 , Ga.—^Archer v. City of Austell, 
28 S.E.2d 512. 68 Ga.App. 493. 

"Sev. —Cozpiui Jtizls cdted In Gurley 
V. Brown, 193 P.2d 693, 696. 

48 CJ. P 1168 note 66. 

Xn Vlxgliila 

(1) It has been held that the 
maintenance of a Jail beln^ a purely 
*' 80 vemmenta] function," municipal¬ 
ity is not liable for injuries to pris¬ 
oner detained in Jail unfit for human 
habitation: the authority to build 
Jails is conferred by statute, and 
Immunities which follow are not lim¬ 
ited by fact that right to build Is 
permissive and not mandatory.— 
Franklin v. Town of Richlands, 170 
S.E. 718, 161 Va. 166 . 

(2) However, it has also been held 
that a town using a Jail of its own is 
liable for Injuries to the health of 
the prisoners caused by its filthy 
condition, since, under statutory and 
charter provisions, it might have 
used a county Jail, subject to in¬ 
spection and control.—Edwards v. 
Pocahontas, C.aVa, 47 F. 268. 

83. Fla—^Ballard v. City of Tampa 
168 So. 664, 124 Fla 467. 
ni.—^Roumbos v. City of Chicago, 168 
N.B. 361, 882 IlL 70. 60 A.L.R. 87 
—^Kelly V. City of Chicago. 68 N.SL 
2d 278, 824 Ill.App. 882. 

Mo.—^Hlnds v. City of Hannibal. 212 
S.W.2d 401--Corpiu Jozls cited la 
Brown v. City of Craig, 168 S.W.2d 
1080, 1088. 360 Mb. 886. 


I Tena—^Howard v. City of Chatta¬ 
nooga 98 S.W.2d 610, 170 Tenn. 
663. 

43 C.J. p 1169 note 66. 

Liability of municipality for injury 
to Inmates of reformatories see the 
C.J.S. title Reformatories S 13, 
also 63 C.J. P 1061 notes 69-61. 
XTegUgeat burnlag of Jail 
Ky.—^Pelfrey’s Adm’x v. City of 
Jackson, 163 S.W.2d 300. 291 Ky. 
161. 

Mo.—Brown v. City of Craig. 168 S. 

W.2d 1080, 350 Mo. 83«. 

Fa—^Pushnack v. Borough of Belle 
Vernon, 46 PaDist. & Co. 817. 84 
Mun.Li.R. 63. 

Vt.—Carty v. Village of Winooski, 
62 A. 46. 78 Vt 104. 2 L.R.A.,N.S., 
96. 

43 C.J. p 1169 note 66 [a]. 

83. Oa—Wilson v. Macon, 14 S.E. 

710, 88 Ga 466. 

43 C.J. p 1169 note 67. 

8A Ill.—Kelly v. City of Chicago, 
68 N.B.2d 278, 324 IlLApp. 882. 

Ky.—^Pelfrey's Adm'x v. City of Jack- 
son, 168 S.W.2d 800. 291 Ky. 161. 
Mass.—Curran v. Boston, 24 N.B. 
781, 161 Mass. 606. 21 Ain.S.R. 466, 
8 L.R.A. 243. 

Tena—Howard v. City of Chatta¬ 
nooga 98 S.W.2d 510, 170 Tenn. 
663. 

85. Ala—City of Blrminghazn v. 
Brock, 6 So.2d 499, 242 Ala 382. 

88. N.C.—Lewis v. Raleigh, 77 N.C. 
229. 


Failure to segregate prisoners 
City which failed to segregate pris¬ 
oners confined In city Jail, so that 
one prisoner who was known to be 
infected with communicable venereal 
disease communicated disease to 
plaintiff, who was a city prisoner, 
was held liable to plaintiff for neg¬ 
ligent breach of statutory duty rest¬ 
ing on city to prevent spread of com¬ 
municable diseases by persons con¬ 
fined in city Jails.—^Lewis v. City of 
Miami, 173 So. 160, 127 Fla 426. 

Mnnloipal prisoners are deemed to 
be within custody of municipality as 
public corporation, even though des¬ 
ignated municipal officials, as in¬ 
dividuals are charged with specific 
duties respecting keeping and sus¬ 
tenance of such prisoners, as well as 
execution of laws and ordinance re¬ 
specting them.—^Lewis v. City of Mi¬ 
ami, supra 

87. N.C.—^Parks v. Town of Prince¬ 
ton, 8 S.E.2d 217, 217 N.C 361. 

48 C.J. p 1169 note 72. 

88L N.C.—^Parks v. Town of Prince¬ 
ton, supra 

88. N.C.—Gentry v. Town of Hot 
Springs, 44 S.E.2d 86, 227 N.C. 666, 
followed in 44 8.E.2d 87, 227 N.C 
'668—Dixon v. Town of Wake For¬ 
est, 81 S.E.2d 863, 224 N.C. 624— 
Parks v. Town of Princeton. 8 SJBL 
2d 217. 217 N.C. 361. 

43 aj. p 1169 note 78. 

90. N.C.—Shields v. Durham, 24 S. 

E. 794, 118 N.C. 460. 36 LJUL 298. 
43 aJ. P 1169 note 74. 
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l)y the filthy and unsanitary condition of the jaiL®^ 

Nuisance, The rule that a municipal corpora¬ 
tion is liable for the creation or maintenance of 
a nuisance on municipal property, but that a law¬ 
ful use thereof does not constitute a nuisance per 
-se, as discussed supra § 770, has been applied to 
the establishment and maintenance of prisons and 
workhouses.®® 

^ 905. Hospitals and Pesthouses 

In the establishment and regulation of hospItalSf the 
construction of buildings for such purpose, and the main¬ 
tenance thereof either for a charitable purpose or In the 
exercise of Its police power, a municipal corporation Is 
generally held to perform a governmental function, and 
•hence It Is not liable for the negligence of Its nurses, 
jihyslclans, officers, agents, and employees In connection 
therewith. 

In the establishment and regulation of hospitals,®® 
the construction of buildings for such purpose,®^ 
^d the maintenance of a hospital, either for a 
charitable purpose, or in the exercise of its police 
power to provide for the general health and to pre¬ 


vent the spread of disease,®® a municipal corpora¬ 
tion performs a governmental function, and, hence, 
is not liable for injuries to patients, or others right¬ 
fully on the premises, through the negligence of 
its nurses, physicians, officers, agents, or employees. 
The character of a cit3r’s operation of its hospital 
is not changed from governmental to proprietary 
by the mere fact that it makes charges or receives 
pay,®® as where some of the patients are pay pa¬ 
tients ;®7 and it is of no consequence that the city 
was not required to establish and maintain a hos¬ 
pital, but voluntarily exercised the power,®® or 
that a hospital is primarily intended to benefit those 
residing within the municipality.®® A city has 
been held not liable for damages resulting from 
malpractice of a county physician, even though 
plaintiff was subjected to treatment in pursuance 
of a conspiracy participated in by city officials.^ 

On the other hand, if the hospital is operated for 
revenue, the municipality is liable for injury due 
to the negligence of those in charge,® but not where 
it is so operated without authority of law.® Where 


81. N.C.—^Hobbs v. Washington, 84 
S.E. 391. 168 N.a 298. 

-Sa. Ga.—Corpus Juris cited iu 

Archer v. City of Austell, 28 S.E. 
2d 612. 616. 68 Ga.App. 493. 
'SBsluteuaiice la proper axanaer 

Although municipal authorities are 
authorized to maintain and use a city 
jail for the Intended purposes, they 
must maintain it in a proper man¬ 
ner. and a citizen or other innocent 
person may either abate a nuisance 
consisting of improper maintenance 
of a city Jail, or obtain proper com¬ 
pensation from the municipality for 
special or particular damage thereby 
caused to him.—^Archer v. City of 
Austell, supra. 

93. Miss.—Jones v. City of Amory, 

185 So. 237, 184 Miss. 161— -Bradley 
V. City of Jackson. 119 So. 811, 163 
Miss. 186. 

:9d. Miss.—Jones ▼. City of Amory, 

186 So. 237. 184 Miss. 161. 

95. U.S.—Gillies v. City of Minneap¬ 
olis. D.C.Mlnn., 66 F.Supp. 467. 

Ill.—Roumbos V. City of Chicago, 163 
N.E, 861. 832 Ill. 70. 60 A.L..R. 87. 
Mo.—Murtaugh v. City of St Louis, 
44 Mo. 479. 

Ohio.—Lloyd v. City of Toledo, 180 
N.E. 716, 42 Ohio App. 86. 

Tenn.—Lane v. City of Knoxville, 96 
S.W.2d 769, 170 Tenn. 482. 

Tex.—Gartman v. City of McAllen, 
107 S.W.2d 879. 130 Tex. 237— 
Corpus Juris cited In City of Dal¬ 
las V. Smith. 107 S.W.2d 872, 876. 
130 Tex. 226—Gotcher v. City of 
Farmersville, CIv.App., 189 S.W.2d 
861. affirmed 161 S.W.2d 666, 137 
Tex. 12. 

■48 G.J. p 1170 note 79. 


Board held to act for public 

Under a statute giving control of 
the department of health and chari¬ 
ties to three commissioners, who 
shall be practicing physicians, and 
placing in their charge the city hos¬ 
pital. and the efficient regulation and 
management thereof, the board acts 
for the public, and not as agent of 
the municipality in its corporate 
character; and, hence, a city is not 
liable to a patient, treated without 
charge at the city hospital, injured 
by the alleged unskillful treatment 
of a physician employed therem.— 
Williams V. Indianapolis, 60 N.E. 
867, 26 lnd.App. 628. 

City In maintaining laundry for its 
hospital was held performing a '^gov¬ 
ernmental function" exempting it 
from liability to laundress who in¬ 
jured hand in ironing machine.—^Van 
Pelt V. City of Louisville, 77 S.W.2d 
942, 267 Ky. 266. 

Begllgenoe In emg^loylng superin* 
tendent 

A municipality was not liable for 
negligence of employees in its hospi¬ 
tal, notwithstanding municipality 
may have been negligent in employ¬ 
ing hospital superintendent who was 
not fully qualified to handle emer¬ 
gency patients, since city officials in 
selecting superintendent of hospital 
were acting as agents of general 
public and doctrine of respondeat 
superior had no application.—^ity of 
Dallas V. Smith, 107 S.W.2d 873. 180 
Tex. 225—City and County of Dallas 
V. Cramer, Tex.Civ.App., 207 S.W.2d 
918. 

The limited waiver of city's immu¬ 
nity for liability for acts of officers 
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and agents of department of health 
does not Include a general waiver of 
immunity from liability for acts of 
officers and agents of city's depart¬ 
ment of hospitals, since the two de¬ 
partments exercise essentially differ¬ 
ent functions, the "department of 
health" exercising extraordinary po¬ 
lice powers affecting health of the 
city, while "department of hospU 
tals" exercising administrative pow¬ 
ers with relation to management of 
city hospltala—Volk v. City of New 
Tork, 19 N.T.S.2d 58. 259 App.Div. 
247. reversed en other grounds 80 
N.E.2d 596, 284 N.Y. 279. 

TJUauthozlsed autopsy 
Colo.—Schwalb v. Connely, 179 P.2d 
667. 116 Colo. 195. 

Tenn.—^Lane v. City of Knoxville, 96 
S.W.2d 769. 170 Tenn. 482. 

96. Tex.—City of Dallas v. Smith. 
107 S.W.2d 872, 130 Tex. 225. 

97. U.S.—Gillies v. City of Minneap¬ 
olis, DC.Mlnn., 66 F.Supp. 467. 

Ohio.—Lloyd V. City of Toledo, 180 
N.E. 716, 42 Ohio App. 36. 

43 C.J. p 1170 note 80. 

98. Tex.—Gartman v. City of McAl¬ 
len, 107 S.W.2d 879, 180 Tex. 237. 

99. Tex.—City of Dallas v. Smith, 
107 S.W.2d 872, 130 Tex. 225. 

Im Colo.—^Meek v. City of Loveland. 

276 P. 30. 85 Colo. 846. 

8 , Minn.—Corpus Juris cited lu 
Borwege v. City of Owatonna, 251 
N.W. 915, 916. 190 Minn. 894. 

43 C.J. p 1170 note 81. 

3. Ill.—^Tollefson v. Ottawa, 81 N- 
E. 828, 228 IlL 184, 11 L.R.A,N.S., 
990. 

Tex.—City of Dallas v. Smith, 107 & 
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a municipal hospital is conducted in part for prof¬ 
it, a paying patient,^ or a person visiting a paying 
patient,may recover for injuries suffered as a 
result of the negligence of the hospital’s servants; 
and, even though indigent patients are treated with¬ 
out cost, and the fees exacted from patients who 
can pay are used in promoting the work, a paying 
patient in such hospital may recover for injuries 
sustained through the negligence of attending 
nurses.^ It has also been held that, since the au¬ 
thority of a city to maintain a municipal hospital 
is strictly statutory, and since the statute does not 
immunize the city from liability for damages oc¬ 
curring by reason of the negligence of its employees, 
the city is liable for such negligence on the same 
basis as a charity hospital.^ 

Pesthouses. A municipal corporation which main¬ 
tains a detention hospital or pesthouse for the treat¬ 
ment and isolation of persons who have been ex¬ 
posed to, or affected by, contagious diseases per¬ 
forms a governmental duty,* and is not liable for 
injuries to inmates from the defective or unhealthy 
condition of the premises,* or the negligent or 
wrongful acts of those in charge.^* So, there is no 
liability for injury caused by the explosion of dyna¬ 
mite caps .negligently left on the grounds by munici¬ 
pal employees.!! 


Negligent operation of ambulance, A municipal¬ 
ity is not liable for injuries caused by the negli¬ 
gence of the driver of a hospital ambulance unless 
the hospital is operated for private gain,!* or some 
benefit accrues to the municipality in its corporate 
capacity;!* and the fact that it charges fees for 
some of its patients is not inconsistent with its 
character as a public institution operated by the 
municipality in the performance of governmental 
duties.!^ 

Statutory liability. In some jurisdictions ulti¬ 
mate liability is imposed by statute on a municipal 
corporation for all damages for personal injuries 
sustained by reason of the malpractice of a physi¬ 
cian or dentist while rendering medical or dental 
services of any kind, gratuitously, to a person in 
a public institution maintained in whole or in part 
by the municipal corporation.!* The statute was 
designed to remove sovereign immunity theretofore 
enjoyed by municipalities in the maintenance of 
public institutions,!® but only in a case in which the 
inmries are sustained by a patient at a public in¬ 
stitution by reason of the malpractice of a physi¬ 
cian or dentist while rendering medical or dentat 
services gratuitously.!^ Such a statute makes a 
city liable not only for administrative acts of physi¬ 
cians, but for their professional acts and conduct 


W.2d 872, 130 Tex. 225—City and 
County of Dallas v. Cramer, Civ. 
App.. 207 S.W.2d 918. 

State law salMeanenfly eaaoted 
In view of statute providingr that 
no municipality is authorized to es¬ 
tablish or maintain hospitals for rev¬ 
enue or corporate gain, those seeking 
recovery from city and hospital op¬ 
erated by city could not invoke pro¬ 
visions of municipal charier or ordi¬ 
nances previously in force to estab¬ 
lish power of city to operate hospi¬ 
tal in a proprietary capacity.—Smith 
V. City of Dallas, Tex.CivApp., 163 

5. W.2d 681, error refused. 

4. Minn—Borwege v. City of Owa- 
tonna, 261 N.W. 916. 190 Minn. 394 
Okl.—City of Okmulgee v. Carlton, 
71 P.2d 722. 180 Okl. 605. 

6 . N.Y.—^Engles v. City of New 
York. 10 N.Y.S.2d 641, 256 App.Dlv. 
992. affirmed 22 N.E.2d 481, 281 
N.Y. 660. 

6 . Okl.—Pawhuska v. Black, 244 P. 

1114, 117 Okl. 108—Shawnee v. 

Roush, 223 P. 364. 101 Okl. 60. 

7. Fla.—City of Miami v. Oates, 10 
So.2d 721, 162 Fla. 21. 

Liability of charitable hospital for 
torts generally see Charities S 75 b. 
^OProfesslonal skill and Judgments* 

The city was liable for the negli¬ 
gence of an interne employed at mu¬ 
nicipal hospital who moved red hot; 


electrical cautery instrument toward 
patient's exposed body on which were 
pads saturated with alcohol where¬ 
upon pads burst into dame and se¬ 
verely burned patient, since interne 
was not then exercising his "profes¬ 
sional skill and Judgment" in apply¬ 
ing the healing art.—City of Miami 
V. Oates, supra. 

Bm Kan.—Butler v. Kansas City, 155 
P. 12, 97 Kan. 239, L.R.A.1916D 626, 
Ann.Cas.l918D 801. 

Ky.—^Trabue v. Owensboro. 10 Ky.Op. 
171. 

9. Ky.—^Lexington v. Batson, 81 S. 
W. 264, 118 Ky. 489, 26 Ky.L. 363. 

43 C.J. p 1170 note 85. 

10 . Me.—^Anderson v. City of Port¬ 
land, 154 A. 572. 130 Me. 214. 

43 C.J. p 1170 note 86. 

11. Kan.—^Frost v. Topeka, l'6l P. 
936, 98 Kan. 636, L.II.A.1917C 429. 

IS. Oa.—^Watson v. Atlanta, 71 S.E. 
664, 136 Ga. 870. 

13. Puerto Rico.—^Villegas v. San 
Juan, 19 Puerto Rico 397. 

14. Ga.—Watson v. Atlanta, 71 S. 
E. 664, 136 Ga. 370. 

15. N.Y.—Derlicka v. Leo, 22 NJQ. 
2d 867, 281 N.Y. 266—Schmid v. 
Werner, 72 N.Y.S.2d 861, 188 Misc. 
718. 

Strict ooiurtniotloiL 

The statute relating to mainte- 
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nance of action against municipality 
and phyeltians and dentists for mal¬ 
practice in public institutions should 
be stri( Lly construed if in derogatloxL 
of the common law, and any change 
therein should be clearly indicated' 
by express terms or necessary impli¬ 
cation.—^Derlicka v. Leo, 9 N.T.S.2dl 
468, 266 App.Div. 215, reargument de¬ 
nied 11 N.Y.S.2d 264, 256 App.Dlv. 
977, reversed on other grounds 22 N. 
E.2d 367. 281 N.Y. 266. 

Statute hold luapplloable 
The statute relating to municipal 
liability for malpractice of physi¬ 
cians and dentists gratuitously giv¬ 
ing their services in public Institir- 
tions was inapplicable to action 
against city for injuries sustained 
by nurse in city hospital who while 
ill in nurses' infirmary was given by 
nurses in charge injections of decom¬ 
posed morphine solution.—^Volk v. 
City of New York, 19 N.Y.S.2d 53, 
259 App.Dlv. 247, reversed on other 
grounds 30 N.E.2d 69'6. 284 N.Y. 279. 

1& N.Y.—Gerke v. City of New 
York, 66 N.Y.S.2d 866. 187 Misc. 
911-^Mackrell v. City of New York. 
62 N.Y.S.2d 844, 188 Misc. 1036. 

17. N.Y.—Gerke v. City of New 
York, 66 N.Y.S.2d 865, 187 Misc 
911—Mackrell v. City of New York. 
62 N.Y.S.2d 844, 188 Misc. 1086. 
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as well,i® and is not one of indemnification only.^® 
It has been held that it makes no difference that the 
hospital has billed the patient provided the physician 
has given gratuitous service.20 

Nuisances. Where a hospital or pesthouse is so 
located and conducted by a municipality as to cre¬ 
ate a nuisance, causing special injury to persons 
owning property in the vicinity, the municipality 
will be liable^i if it has general power to establish 
such institutions,22 although there is no liability 
where the establishment of the hospital is ultra 
vires.23 On the other hand, it has been held that the 
establishment of a hospital cannot be a public nui¬ 
sance in the absence of negligence or abuse of pow¬ 
er, or a private nuisance unless it becomes so in 
its subsequent use or unwarranted operation, hav¬ 
ing in view the peculiar conditions under which it 
was established and maintained.24 

§ 906. Poor Farms 

The establishment and regulation of poorhouses, and 
the construction of buildings for such purpose, are ordi¬ 
narily governmental functions, In the performance of 
which a municipal corporation Is exempt from liability 
for negligence. 

The establishment and regulation of poorhouses,^5 
and the construction of buildings for such purpose,26 
are ordinarily governmental functions, in the per¬ 
formance of which a municipal corporation is ex¬ 
empt from liability for negligence. However, a 
municipality is liable for the acts or omissions of 
its officers or employees in the conduct of a poor 
farm from which profit inures to the corporation.27 


§ 907 

§ 907. Parks, Playgrounds, Public Squares, 
and Commons 

a. In general 

b. Liability rule 

c. Nonliability rule 

d. Driveways, footpaths, and other park¬ 

ways 

e. Nuisances 

a. In General 

A person who has received permission to use a portion 
of a city park, which has not been closed to the public, 
for construction purposes must exercise ordinary care for 
the safety of those rightfully using the park, by Issuing 
warnings of danger and by erecting necessary barricades. 

A person to whom permission has been given to 
use a portion of a city park, which has not been 
closed to the public, for construction purposes must 
exercise ordinary care for the safety of those right¬ 
fully using the park,28 by issuing warnings of dan- 
ger28 and by erecting necessary barricades.20 An 
organization leasing part of a municipal park for 
a particular purpose, subject to the city’s reserva¬ 
tion of use to itself and others at certain times, has 
been held to owe no duty to keep such premises in 
a reasonably safe condition for those with whom 
it has no connection, in the absence of a provision 
therefor in the lease, and, hence, is not liable for 
injury to one using the premises under the reser- 
vation.2l 

Lights. Unless there is a statutory or charter re¬ 
quirement that a city or town light its parks, it 
is optional with it whether this be done, and failure 
to do so is not negligence.52 
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18L N.T.—Oerke v. City of New 
York, 66 N.Y.S.Sd 355. 187 Mlso. 
911. 

19. N.T.—Petition of Polk. 71 N.T. 
S.2d 294. 188 Misc. 727. 

80. N.T.—Martinez v. Modlca, 80 N. 
Y.S.2d 132, 191 Mlac. 836. 

81. Ky.—^Henderson ▼. Clayton, 67 
S.W. 1, 22 Ky.L. 288, 53 L.R.A. 
145. 

43 C.J. p 958 note 46. 

88 . Ky.—Clayton v. Henderson, 44 
S.W. 667, 103 Ky. 228, 20 Ky.L.. 87, 
44 L..R.A. 474. 

83. Ky.—^Arnold v. Stanford, 69 S. 
W. 726, 113 Ky. 852, 24 Ky.Lu 626. 

43 C.J. p 958 note 47. 

84. Ill.—Frazer v. Chlcaso, 67 N.B1. 
1056. 186 Ill. 480, 78 Am.S.R. 296, 
61 L..R.A. 306. 

-43 C.J. p 968 note 48. 

86 . Miss.—Jones v. City of Amory, 
186 So. 237, 184 Miss. 161—Bradley 


y. City of Jackson, 119 So. 811, 153 
Miss. 136. 

Liability with respect to conduct of 
public chanties and care and dis¬ 
position of indigent persons see 
supra S 774. 

86 . Miss.—^ones v. City of Amory, 
185 So. 237, 184 Miss. 161. 

87. Me.—^Moulton v. Scarborough, 71 
Me. 267. 36 Am-R. 308. 

Mass.—Neff v. Wellesley, 20 N.E. 

Ill, 148 Mass. 487, 2 L.R.A. 600. 
Almshouse operated lu coaaectloii 
with farm 

Where a municipality operated an 
almshouse and In connection there¬ 
with ran a farm, the fact that some 
of the wood cut on the farm was 
sold at a profit did not render the op¬ 
eration proprietary rather than gov¬ 
ernmental In character so as to im¬ 
pose liability for tort of municipal 
servant in connection with operation 
of the farm.—Chaffee v. Oxford, 33 
N.E.2d 298, 808 Mass. 620, 134 A.L.R. 
766. 


88 . Va.—^Richmond Bridge Corpora¬ 
tion V. Prlddy, 187 S.E. 518. 167 Va. 
114. 

89. Va.—Richmond Bridge Corpora¬ 
tion V. Priddy, supra. 

30. Va.—^Richmond Bridge Corpora¬ 
tion V. Pnddy, supra. 

31. Mo.—^Whealen v. St. Louis Soft 
Ball Ass'n, 202 S.W.2d 891, 866 
Mo. 622. 

Not an invitee 

One injured while playing soft 
ball game as member of team In mu¬ 
nicipal soft ball association, permit¬ 
ted by city to use Its park for such 
game under reservation m Its lease 
of park to corporation not connected 
with association, was not Invitee of 
corporation, which owed him no du¬ 
ty as such to keep playing field In 
safe condition.—Whealen v. St. Louis 
Soft Ball Ass'n, supra. 

39L La.—Trotter v. Town of Glen- 
mora. App., 2 So.2d 610. 
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b. Liability BiQe 

In some Jurisdictions municipal corporations are liable 
for Injuries caused by the negligence of their offlcerst 
agents, and employees In the maintenance of parks, play¬ 
grounds, public squares, and commons, and the equipment 
therein, liability being based sometimes on the ground 
that their maintenance la not a governmentali but a cor¬ 
porate or proprietary, function or duty. 

In some jurisdictions, sometimes by virtue of stat¬ 
utory provisions, 33 municipalities have been held 
liable for injuries caused by the negligence of their 
officers, agents, and employees in the maintenance of 
parks, playgrounds, public squares, and commons, 
and the equipment therein,®^ in so far, at least, as 
structural defects are concerned.®^ A municipality 
may be liable for its negligence in the management 


of its public parks under the principle that, where a 
power is given and a duty imposed, a corresponding 
liability arises for the proper exercise of that pow¬ 
er and the discharge of that duty,®3 and in some 
of the cases liability is based expressly on the 
ground that the maintenance of such premises is 
not a governmental, but a corporate or proprietary, 
function or duty,®*^ although, in determining that 
there shall be a playground, and the character of 
its equipment, it has been held that the municipal¬ 
ity exercises a governmental function, for which 
it is not liable.®® 

While a municipality is not an insurer of the 
safety of those who make use of its park facili- 


83. Pa.—Bagley v. City of Philadel¬ 
phia, 25 A.2d 679. 148 Pa.Super. 
818. 

48 C.J. P 1170 note 94 [b]. 

SA. Fla.—Lisk V. City of West Palm 
Beach. 36 So.Sd 197. 

Mo.—CorpuB JtulB cited la Bagby v. 
Kansas City, 92 S.W.2d 142. 146, 
838 Mo. 771. 

Okl.—City of Anadarko v. Swain, 142 
P. 1104, 42 Okl. 741. 

Pa.—^Paraska v. City of Scranton, 169 
A. 434, 813 Pa. 227—Bonczek v. 
City of Philadelphia. 10 A.2d 62. 
138 Pa.Super. 101, affirmed 18 A.2d 
414, 338 Pa. 484. 

43 CJ. P 1170 note 94. 

Mnalolpai park board of city waa 
held part of city organization acting 
as arm of or agent of city in per¬ 
formance of Its duties so that city 
was chargeable with park board’s 
misfeasance and nonfeasance.— 
Gwartney v. City of Springfield, 98 
S.W.2d 62, 230 Mo.App. 1185. 

No substantial dlfferenoe exists 
between towns and cities as to lia¬ 
bility for negligence In maintaining 
parks.—Augustine v. Town of Brant, 
163 N.E 782, 249 N.Y. 198, reargu¬ 
ment denied 166 N.B. 815, 260 N.Y. 
637. 

35. Ind.—City of Evansville v. Blue. 
8 N.E.2d 224, 212 Ind. 130—City of 
Terre Haute v. Webster, 40 N.E.2d 
972, 112 lnd.App. 101. 

36L Ind.—Sherfey v. City of Brazil, 
18 N.E.2d 568, 213 Ind. 493. 

87. Colo.—Williams v. City of Long¬ 
mont, 129 P.2d 110, 109 Colo. 667. 
142 A.L.R. 1337. 

Mo.—Gwartney v. City of Springfield, 
98 S.W.2d 62, 230 Mo.App. 1185. 
N.Y.—Collentme v. City of New 
York, 17 N.E.2d 792, 279 N.Y. 119— 
Whittaker v. Village of Franklin- 
ville, 191 N.E. 716, 266 N.Y. 11, 93 
A.L.R. 1861, reargument denied 196 
NE. 174, 266 N.Y. 606—Augustine 
V. Town of Brant, 168 N.E. 782, 249 
N.Y. 198, reargument denied 166 
N.E. 816, 260 N.Y. 637—Lane v. 


^ City of Buffalo. 250 N.Y.S. 679, 
282 App.Dlv. 834. 

Pa.—Miller v. City of Philadelphia. 
25 A.2d 186, 345 Pa. 1—^Honaman v. 
City of Philadelphia, 186 A. 750, 
822 Pa. 535. 

W.Va.—McVean v. City of Elkins, 82 
S.E.2d 233, 127 W.Va. 226—Ash¬ 
worth V. City of Clarksburg, 190 S. 
E. 763, 118 W.Va. 476. 

48 C.J. p 1170 note 95. 

Acts nltxa vires 

A municipality has been held not 
exempt from liability for negligence 
on the ground that maintenance of a 
park was ultra vires, notwithstand¬ 
ing it went beyond its powers in ac¬ 
quiring and equipping such land, 
since it is of no concern to the pub¬ 
lic how such lands are acquired, as 
long as the municipality exercises a 
corporate function in maintaining 
them; and a pleasure seeker in a 
town park cannot be expected to ex¬ 
amine the law and proceedings of 
the town board in acquiring the land 
before availing himself of the priv¬ 
ileges held out to him.—^Augustine v. 

I Town of Brant, 163 N.B. 732, 249 N. 
Y. 198. reargument denied 166 N.E. 
815, 250 N.Y. 537. 

Nblatenaace of soo 

N.Y.—Hyde v. City of Utica, 20 N. 

Y.S.2d 335. 259 App-Dlv. 477. 

48 C.J. P 1170 note 95 [b]. 

Xa Texas 

(1) The maintenance of a public 
park by a municipality has been held 
to be a proprietary function, and 
negligence Imputable to the munici¬ 
pality with respect to those in law¬ 
ful use of the park may furnish 
ground of liability for resulting In¬ 
jury.—City of Waco v. Branch, 5 S. 
W.2d 498. 117 Tex. 394, answer to 
certified questions conformed to. Civ. 
App., 8 S.W.2d 271, error refused. 

(2) This is particularly so where 
a municipality derives an Income 
ffom a public park owned and oper¬ 
ated by it.—Scroggins v. City of 
Harlingen. 112 S.W.2d 1035. 181 Tex. 
237, set aside on other grounds 114 
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S.W.2d 853, 181 Tex. 237—Wiggins v. 
City of Fort Worth. Civ.App., 299 S* 
W. 468, affirmed City of Fort Worth 
V. Wiggins, Com.App., 5 S.W.2d 761. 

(8) However, it has also been held 
that a municipality acts in a govern¬ 
mental capacity in the construction, 
management, and maintenance of a 
public park, and hence is not liable 
for its negligence with respect there¬ 
to.—City of Menard v. Coats, Civ. 
App., 60 S.W.2d 831—Wiggins v. City 
of Port Worth, Civ.App., 299 S.W. 
468, affirmed City of Fort Worth v. 
Wiggins, Com.App., 5 S.W.2d 761— 
Vanderford v. City of Houston, Civ. 
App., 286 S.W. 668. 

(4) Thus, an invitation to parents 
to permit children to visit a park 
imposes no liability on the munici¬ 
pality for injury to young children 
caused by amusement devices con¬ 
structed for older children, and an 
acceptance of such invitation carries 
with it an assumption of the risk of 
danger to children Incapable of pro¬ 
tecting themselves.—Vanderford v, 
City of Houston, supra. 

(5) In any event, where a county 
built a water wheel in a park canal 
and it was shown that the city m 
which the park was situated had no 
financial interest in the wheel or the 
canal, was not Instrumental in hav¬ 
ing the wheel installed, had no au¬ 
thority with respect to the park and 
no right to remove the wheel or no 
duty to maintain the park, and that 
as a mere gratuity it paid part of a 
county employee’s salary to keep the 
park, the city was not liable for in¬ 
juries sustained from the wheel by 
a swimmer in the canal, even though 
negligence was shown; and, even if 
the city were interested in the main¬ 
tenance of the park, it would not be 
liable since it received no compensa¬ 
tion, took no active control, and did 
not invite plaintiff to use the canal 
for bathing purposes or know that 
he was doing so.—City of Menard v. 
Coats, supra. 

38, Ind.—^Indianapolis v. Baker, 126 

N.E. 62, 72 Ind.App. 323. 
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ties,®® and is not required to eliminate every dan¬ 
ger,^® it is, when acting in a corporate or proprie¬ 
tary capacity, subject to the same measure of care 
in the performance of its duties and obligations 
arising out of ownership as any other person in 
possession and control of land,^^ and must use rea¬ 
sonable or ordinary care to keep the premises and 
appliances in a reasonably safe condition for chil¬ 
dren and others rightfully using them.^a This duty 
is a continuing one,^® and a city may not escape 
liability by attempting to transfer its responsibil¬ 
ity or delegated functions and duties to others,^* 
or by employing another to do the work and dele¬ 
gating the performance of such duty to him>® Rea¬ 
sonable inspection of the premises and appliances,^® 
and reasonable care in the supervision of their use 
by the public,®^ are also required, although imme¬ 
diate official supervision is not necessary.^8 A mu¬ 
nicipality is not held to the same standard of care 
with respect to parts of its parks where the public 
is not authorized to be, as obtains in areas intended 


for unlimited public use.^® Where the establish¬ 
ment of a playground on private property and the 
placing thereon of a recreation facility owned by 
the municipality is done without the authorization, 
knowledge, or supervision of the municipality, it 
is not liable for injuries sustained as a result of the 
negligent maintenance of such facilit}',®® since mere 
ownership of the facility does not alone establish 
liability on the part of the municipality.®^ 

Parks outside of municipality, A municipality 
cannot evade liability for injuries from the defec¬ 
tive maintenance of a park because the park is 
outside the city limits, if the municipality is au¬ 
thorized to acquire outlying parks.®® 

Fences; barriers; signs. While a municipality 
may not necessarily be negligent because of its fail¬ 
ure to place a fence or barrier around a pond in a 
public park,®® such failure may constitute negli¬ 
gence.®® Thus, where a municipality has notice 
that a pool is dangerous to children, it is under a 


89l Fla.—^Llsk v. City of Weat Palm 
Beach. 8< So.2d 197. 

N.r.—Clark v. City of ButEklo, 41 N. 

Ei.2d 469. 288 N.Y. 62. 

Fa.—Styer v. City of Reading, 61 A. 
2d 382, 360 Pa. 212—Miller v. City 
of Philadelphia, 25 A.2d 185, 845 
Pa. 1. 

4a Mo.—^Bagby v. Kansas City, 92 
S.W.2d 142, 838 Mo. 771. 

41. Pa.—Miller v. City of Philadel¬ 
phia. 26 A.2d 186. 846 Pa. 1—Ste¬ 
vens V. City of Pittsburgh. 198 A. 
655, 829 Pa. 496—^Honaman v. City 
of Philadelphia, 185 A. 760, 822 Pa. 
635. 

42. U.S.—Harllee v. City of Gulf¬ 
port C.C.A.M 1 SS., 120 F.2d 41. 

Colo.—^Williams v. City of Longmont. 
129 P.2d 110, 109 Colo. 567, 142 A. 
L.R. 1337. 

Fla.—^Llsk V. City of West Palm 
Beach, 86 So.2d 197. 

Hawaii.—Corpus JtLxls cited In Wax 

V. City and County of Honolulu, 
84 Hawaii 266. 267. 

Ind.—City of Terre Haute v. Web¬ 
ster. 40 N.E.2d 972, 112 Ind.App. 
101 . 

Mo.—^Bagby v. Kansas City, 92 S. 

W. 2d 142. 338 Mo. 771—Volz v. City 
of St. Louis, 82 S.W.2d 72. 826 Mo. 
862—Lewis v. Kansas City, 122 
S.W.2d 862, 288 Mo.App. 231. 

N.T.—Clark v. City of Buffalo, 41 N. 
E.2d 459, 288 N.Y. 62—Collentine v. 
City of New York. 17 N.E.2d 792, 
279 N.Y. 119—Pierce v. Village of 
Ravena, 22 N.Y.S.Sd 82. 174 Misc. 
774, reversed on other grounds 24 
N.Y.S.2d 369, 261 App.Dlv. 849. 

Okl.—City of Sapulpa v. Young, 296 
P. 418, 147 Okl. 179—City of Ana- 


darko V. Swain. 142 P. 1104, 42 Okl. 
741. 

Pa.—Styer v. City of Reading, 61 A. 
2d 882, 360 Pa. 212—^Paraska v. 
City of Scranton, 169 A. 484, 818 
Pa. 227—^Novak v. Borough of Ford 
City, 141 A. 496. 292 Pa. 637— 
Lemak v. City of Pittsburgh. 23 
A.2d 364. 147 Pa.Super. 62—Bonc- 
zek V. City of Philadelphia, 10 A.2d 
*62, 188 Fa.Super. 101, affirmed 13 
A.2d 414, 338 Pa. 484—Paraska v. 
City of Scrantoxi, 184 A. 276, 122 
Fa.Super. 1. 

W.VSm—^A shworth v. City of Clarks¬ 
burg. 190 S.E. 763, 118 W.Va. 476. 
43 C.J. p 1171 note 97. 

Discretion 

A city in constructing a sloping 
trail in a city park had discretion 
as to method and material to be 
used, although it was limited by the 
duty to furnish a reasonably safe 
way.—^Miller v. City of Philadelphia, 
25 A.2d 185, 845 Pa. 1. 

Bench 

A city is under no obllgratlon to 
furnish a park bench, but, having 
chosen to do so, city must exercise 
due care to see that reasonably safe 
bench is provided.—Warner v. City 
of Albany, 31 N.Y.S.2d 75, 262 App. 
Div. 677. 

43. Mo.—^Lewis v. Kansas City, 122 
S.W.2d 852, 288 Mo.App. 841. 

44. U.S.—Harllee v. City of Gulf¬ 
port, G.C.A.Mi8S., 120 F.2d 41. 

45. Mo.—^Lewis v. Kansas City, 122 
S.W.2d 862. 238 MoAlPP. 341. 

48. U.S.—Harllee v. City of Gulf¬ 
port, C.C.A.Mi88., 120 F.2d 41. 

Pa.—Miller v. City of Philadelphia, 
25 A.2d 186, 845 Pa. 1. 
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BeUanoe on Inspection 
Where city authorities had grant¬ 
ed city soft ball league permission 
to use city playground and bleach¬ 
ers for soft ball games, persons at¬ 
tending games had right to rely on 
city having made faithful, efficient, 
and reasonable Inspection of bleach¬ 
ers commensurate with hazards of 
injury to those lawfully using the 
bleachers and playground.—Harllee 
V. City of Gulfport, C.C.A.M18S., 120 
F.2d 41. 

47. N.Y.—Clark v. City of Buffalo^ 
41 N.R2d 469. 288 N.Y. 62—Collen¬ 
tine V. City of New York. 17 NJS.2d 
792, 279 N.Y. 119. 

Adeiinate degree of general snpezln- 
tendence reimlred 

N.Y.—Peterson v. City of New York 
196 N.E. 27. 267 N.Y. 204. 

4a N.Y.—Peterson v. City of New 
York, supra. 

48. Mo.—^Bagby v. Kansas Clty» 92 
S.W 2d 142, 838 Mo. 771. 

Pa.—Onstott V. Allegheny County, 
12 A.2d 785. 338 Pa. 206—Brown v. 
City of Scranton, 169 A. 435, 318 
Pa. 280. 

sa Pa..—Vecchio v. City of Pitts¬ 
burgh, 178 A. 468, 114 Pa.Super. 
826. 

51. Pa—^Vecchio v. City qf Pitts¬ 
burgh, supra 

5a Fla—Ide v. City of St. Cloud, 8 
So.2d 924, 160 Fla 806. 

43 C.J. p 1171 nvte 6. 

5a Mo.—Volz V. City of St. Louia 
82 S.W.2d 72, 826 Mo. 862. 

54. Mo. — ^Volz V. City of St Louis, 
supra. 
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duty to fill it in if it cannot fence it effectively.®® 
A municipality has been held not negligent in fail¬ 
ing to post warning signs advising the public of the 
danger of climbing up or along a rock cliff in a 
public park, where the cliff, itself, was notice of 
danger.®® 

Violation of ordincMce, While it has been held 
that a municipal employee may not nullify or sus¬ 
pend the provisions of an ordinance prohibiting the 
use of a park facility, where the right to do so 
has not been delegated to him,67 it has also been held 
that the fact that a child was playing in a park 
when injured will not prevent recovery, although 
an ordinance forbade games in city parks.®® 

Notice of defect. Ordinarily, in order to impose 
liability on a municipality it must be shown that 
it had either actual or constructive notice of the 
condition causing the injury,®® and, if the defect 
was not created by the municipality and it had 
not existed long enough to justify an inference of 
constructive knowledge, the municipality will not 
be liable for resulting injuries.®® Where an ap¬ 
pliance in a park or playground is erected by the 
municipality, notice of its condition will be im¬ 


plied,®^ and a municipality has been held to have 
constructive notice of a defect in an appliance, 
where the defect has existed for such length of 
time that the municipal authorities, by the exer¬ 
cise of ordinary diligence, could have ascertained 
its condition.®® The rule that a municipality must 
have notice of an obstruction caused by a third 
person in time to abate the obstruction before it 
is liable for any injuries caused thereby has been 
held not to apply where such third person has con¬ 
tractual connections with the municipality,®® or 
acts under its authorization,®4 or as its agent.®® 

Proximate cause. Unless the negligence of the 
municipality was the proximate cause of the injury, 
no recovery can be had therefor.®® While a mu¬ 
nicipality may be liable where it could readily have 
foreseen the probability of injury resulting from 
the use of a park facility,®7 it is not liable for dan¬ 
gers not reasonably to be anticipated;®® and, where 
an intervening factor is the proximate cause of the 
injury, the municipality is not liable.®® 

Contribtttory negligence on the part of the per¬ 
son injured will preclude recovery.70 


66b Mo.—^Nation v. City of St Jo- 
aeph, App.. 6 S.W.2d 1106. 

Croatlon 

Maintenance of pool In park In 
which hoy was drowned was held 
sufficient to chargre city with liabili¬ 
ty, without proving that city created 
pooL—^Nation v. City of St Joseph, 
supra. 

56. Mo.—Bagby v. ICansas City, 92 

S. W.2d 142. 338 Mo. 771. 

67. N.T.—Cunningham v. City of 
Niagara Falls, 272 N.T.S. 720, 242 
App.Dlv. 39. 

68. Mo.—^Barnett v. Kansas City, 
App., 214 S.W. 240. 

68. Pla.—Lisk V. City of West Palm 
Beach, 36 So.2d 197. 

N.^S;,—Sweinbart v. City of New 
York, 235 N.Y.S. 81, 22« App.Dlv. 
328, affirmed 170 N.E. 160, 252 N. 

T. 604. 

Fa.—Lemak v. City of Pittsburgh, 23 
A.2d 354, 147 Pa.Super. 62. 
SujBlcleiLoy of notice 
Notice to head of street cleaning 
department was held not notice to 
city of dangerous situation created 
by' unlawful fireworks exhibition.— 
Oreiner v. City of Syracuse, 241 N. 
T.S. 813, 228 App.Dlv. 666, affirmed 
177 N.E. 194, 256 N.Y. 688, and fol¬ 
lowed in 241 N.Y.S. 317, 228 App.Dlv. 
379, affirmed 177 N.E. 194, 256 N.Y. 
688. Followed In Cefalo v. City of 
Syracuse, 241 N.Y.S. 461, 228 App. 
Div. 879, affirmed 177 N.E. 194, 256 
N.Y. 688. Followed In Marlslo v. 


City of Syracuse, 241 N.Y.S. 461, 228 
App.Div. 879, affirmed 177 N.E. 194, 
256 N.Y. 688. 

eOb Ind.—^Indianapolis v. Baker, 125 
NE. 52, 72 Ind.App. 823. 

43 aJ. P 1171 note 9. 

61. Colo.—Ft. Collins V. Roten, 210 
P. 326, 72 Colo. 182. 

62. Colo.—Canon City ▼. Cox, 133 P. 
1040, 56 Colo. 264. 

63. Mo.—^Lewis V. Kansas City, 122 
S.W.2d 852, 233 Mo.App. 841. 

ZTecesslty for obstruotlon 
Where city engaged independent 
contractor to repair electricTightmg 
system in its public park, contractor 
dug ditch which was unprotected and 
in which uninsulated wires were ex¬ 
posed, and a person fell into ditch 
and was injured by wires, fhct that, 
at time contractor was engaged by 
city, necessity of dlggmg ditch was 
unknown was immaterial, as regards 
city’s liability for injuries to such 
person.—^Lewis v. Kansas City, su¬ 
pra. 

64. Mo.—^Lewis v. Kansas City, su¬ 
pra. 

65. Mo.—^Liewis ▼. Kansas City, su¬ 
pra. 

66 . Hawaii.—Wax v. City and Coun¬ 
ty of Honolulu, 34 Hawaii 256. 

N.Y.—Laub v. City of New York, 
65 N.Y.S.2d 261, 271 App.Div. 797, 
motion denied 66 N.Y.S.2d 647, 271 
App.Div. 835. 

43 aJ. p 1171 note 10. 
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Oulssloiu not oonstitatlng proximate 
cause 

Failure of city to place signs in 
proximity to pond, as warning that 
ice was dangerous, or failure to pro¬ 
vide watchman to worn boys of dan¬ 
ger of venturing on ice on pond in 
public park, was not proximate cause 
of drowning of boy therein.—^Volz v. 
City of St. Louis, 82 S.W.2d 72, 326 
Mo. 862. 

67. Pa.—Bonczek v. City of Phila¬ 
delphia, 18 A.2d 414, 338 Pa. 484. 

68. Po.—^Lemak v. City of Pitts¬ 
burgh, 23 A.2d 354, 147 Pa.Super. 
62. 

43 C.J. p 1171 note 98. 

6^ Pa.—^Lemak ▼, City of Pitts¬ 
burgh, supra. 

70. Mo.—^Turner v. City of Moberly, 
26 S.W2d 997, 224 MO.App. 688. 
Tex.—City of Menard v. Coats, Civ. 

App., 60 S.W.2d 881. 

Building not part of park facilities 
Where roof of building located near 
playground in park was used by large 
numbers of children as playground 
and by adults for recreation purpos¬ 
es, city would bo liable to person 
rightfully using park and injured 
through defect in building, it such 
person were tree from contributory 
negligence, even though the building 
was not part of the playground and 
park facilities, if there was no visi¬ 
ble line of demarcation between the 
two or reasonably adequate barricade 
to the roof, and if city had notice 
of and failed to remedy defective con- 
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Trespassers; licensees; invitees. Ordinarily, a 
municipal corporation is not liable for injury to a 
trespasser nor is it liable to a licensee on land 
which the legislature has released from park pur¬ 
poses.^ 2 It has been held that a municipality is 
liable for bodily harm caused to a gratuitous li¬ 
censee by a condition within a park only if it knows 
of the condition and realizes that it involves an un¬ 
reasonable risk to him and has reason to believe 
that he will not discover the condition or realize 
the risk,73 and invites or permits him to enter or 
remain without exercising reasonable care to make 
the condition reasonably safe,74 or to warn him 
of the condition and the risk involved.76 A city 
engaged in the construction of a public park where 
children are prohibited from playing by police rule 
is not liable in damages for the drowning of a 
child in a lake thereon which, although artificial, 
is essentially like a natural lake, and at which no 
facilities for bathing are provided, since the child 
is not an invitee and the attractive nuisance doc¬ 
trine would not apply.76 

Acts of third persons. A municipality is not lia¬ 
ble to a person accidentally injured by the acts of 
licensees or other third persons in public parks.77 
So, it has been held that, while the maintenance of 
parks is a proprietary or private function,78 the 
maintenance of good order in a park and the pre¬ 
vention of dangerous conditions there caused by 
gathering crowds or by the lawless or imprudent 
conduct of individuals, is a governmental function, 
in the exercise of which the municipality is not 
liable.73 On the other hand, it has been held that, 
while a municipality is not bound to anticipate dan¬ 


ger to persons lawfully on adjoining property by 
the acts in public playgrounds of persons engaged 
in games which are not inherently dangerous,**^ 
if knowledge is brought home to it that any sport 
conducted in its playgrounds has caused, or is likely 
to cause, injury to persons on the highway or on 
adjoining property, it must use reasonable care to 
obviate the danger and, if necessary, to stop the 
games, and failure to do so constitutes negligence,®^ 
A pedestrian on a sidewalk adjoining a city park 
does not, by stopping casually to watch a game be¬ 
ing played therein, assume the risk of injury so as 
to defeat recovery for injuries sustained.®® 

Where a foreman in charge of a park selects the 
driver of a rubbish wagon and has power to remove 
him and direct his employment, such driver is a 
servant of the municipality for whose negligence 
it is liable, although furnished by a third person, 
who'pays his wages, but who is paid for the team 
and the driver’s services by the municipality.®® 

c. Nonliability Buie 

In some Jurisdictions municipal corporations are not 
liable at common law for Injuries caused by negligence In 
the maintenance of parks, playgrounds, public squares, 
and commons, and the equipment therein, on the grouncT 
that their maintenance Is a governmental function or 
duty. 

In a number of jurisdictions, contrary to the rule 
discussed supra subdivision b of this section, it has 
been held that a municipality acts in a governmen¬ 
tal capacity in the construction, operation, and 
maintenance of parks, playgrounds, public squares, 
and commons, and the equipment therein, for the 


dition. especially In view of propens¬ 
ity of children to roam and climb in 
play.—Collentlne v. City of New York, 
17 N.B.2d 792, 279 N.Y. 119. 

71. Pa.—Gourley v. City of Pitts¬ 
burgh, 44 A.2d 270, 853 Pa. 112. 

Knowledfire of use 
In action against city for death, of 
a child who was burled under a slide 
of slag on city property, where the 
child was a trespasser at the time of 
the accident and the evidence was In¬ 
sufficient to show that the use of the 
property as a playground was so gen¬ 
eral and of such frequency as to 
cause It to be known In the com¬ 
munity as a playground, city was not 
liable.—Gourley v. City of Pitts¬ 
burgh, supra. 

72. N.Y.—^Durkin v. New Yorl^ 181 
N.Y.S. 276, 146 App.Dlv. 472. 

73. Pa.—Miller v. City of Philadel¬ 
phia, 25 A.2d 185, 345 Pa. 1. 

Cajnred person held to be ‘aioensee” 
Pa.—Miller v. City of Philadelphia, 
supra. 


74. Pa.—Miller v. City of Philadel¬ 
phia, supra. 

76. Pa.—Miller v. City of Philadel¬ 
phia, supra. 

76. Okl.—City of Mangum v. Powell, 
165 P.2d 136, 196 Okl. 308. 

77. Colo.—Corpus Jtirls quoted In 
Williams v. City of Longmont, 129 
P.2d 110, 112. 109 Colo. 567, 142 A. 
L.R. 1337. 

43 C.J. p 1171 note 11. 

78. Colo.—Corpus Juris quoted in 
Williams V. City of Longmont, 129 
P.-2d 110, 112, 109 Colo. 667, 142 
A.L.R. 1337. 

79. Colo.—Corpus Juris quoted in 
Williams V. City of Longmont, 129 
P.2d 110, 112, 109 Colo. 667, 142 A. 
L.R. 1387. 

43 C.J. p 1172 note 18. 

Xujnry to skater 

City could not be held liable for 
injuries sustained by skater in pub¬ 
lic park when struck by thud per¬ 
sons engaged in playing crack-the- 
whlp on the ground that reckless con¬ 
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duct causing Injuries resulted from 
city's failure to have a watchman 
supervising skating after nine F.M.r 
since neglect of citsr’s duty to pre¬ 
serve order in a public place which Is 
a “governmental function" does not 
create a liability under such circum¬ 
stances In the absence of statute Im¬ 
posing such liability.—^Williams v. 
City of Longmont, 129 P.2d 110, 109 
Colo. 667. 142 A.L.R. 1387. 

sa N.Y.—^Lane v. City of Buffalo, 
250 N.Y.S. 579, 232 App.Dlv. 334. 
Single dangerous act 
City's failure to prevent single dan¬ 
gerous act of children on its play¬ 
grounds does not render city liable 
without showing city had reason to 
suppose act would be committed.— 
Lane v. City of Buffalo, supra 

81. N.Y.—^Lane v. City of Buffalo, 
supra. 

82. N.Y.—Jones v. Kane & Roach, 48 
N.Y.S.2d 140, 182 Mlsc. 87. 

83. N.Y.—Silverman v. New York, 
114 N.Y.S. 59. 
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sole benefit of the public, and not for the profit of 
the municipality, and, hence, is not liable at com¬ 
mon law for injuries due to the defective condition 
or ne^li^ent maintenance of such property by the 
municipality,*^ or its licensee.*® According to some 
of the cases so holding, the fact that incidental prof¬ 
it results to the municipality from the management 
of the property,*® as where a small fee is charged 
for the use of playgrounds or their facilities to help 
pay expenses,**^ or where a part of the premises is 
leased,** and the negligence complained of does not 
arise from the condition of the leased part,** does 


not alter the rule; but, if such property is main¬ 
tained primarily as a source of revenue, the mu¬ 
nicipality is liable.*® However, even though a park 
and its facilities are owned, controlled, and operat¬ 
ed by a municipality in the exercise of a govern¬ 
mental function, and not for a corporate purpose, it 
does not follow as a matter of law that the city owes 
no duty to exerefse reasonable care to provide fa¬ 
cilities which are reasonably safe for persons right¬ 
fully using them, or that the city would not be lia¬ 
ble for a breach of its duty, if such breach was the 
proximate cause of the injury sustained.*^ 


84. Cal.—Meyer v. City and County 
of San Francisco, 49 P.2d 893. 9 
Cal.App.2d 861. 

Conn.—Carta v. City of Norwalk, 146 

A. 158, 108 Conn. 697—Hannon v. 
City of Waterbury, 136 A. 876, 106 
Conn. 13, 57 A.L.R. 402. 

Gcl —Stubbs V. City of Macon, 50 S. 

B. 2d 866. 78 aa.App. 237—Harvey 
▼. Mayor and Aldermen of City of 
Savannah, 199 8.E. 658, 69 Ga.App. 
1 * 2 . 

Iowa.—Smith ▼. Iowa City, 289 N. 
W. 29, 218 Iowa 891—Hensley v. 
Incorporated Town of Gowrle, 212 
N.W. 714, 208 Iowa 888—Norman 
V. Charlton, 207 N.W. 184, 201 Iowa 
379. 

Ky.—City of Louisville v. Plrtle, 180 

S. W.2d 303, 297 Ky. 668—Clark v. 
City of Louisville, 117 6.W.2d 614, 
273 Ky. 646. 

La.—^Rome v. London & Lancashire 
Indemnity Co. of America. App., 
169 So. 183—Godfrey v. City of 
Shreveport, 6 LeuApp. 856. 

Md.—^Mayor and City Council of 
Baltimore City v. State, for Use 
of Blueford, 195 A. 571, 178 Md. 
267—Mayor and City Council of 
Baltimore v. State, to Use of Ah¬ 
rens. 179 A. 169. 168 Md. 619. 
Mich.—^Royston v. City of Charlotte, 
270 N.W. 288. 878 Mich. 255. * 

Neb.—^Toft V. City of Lincoln, 260 
N.W. 748. 126 Neb. 498. 

N.J.—^Kuchler v. New Jersey & N. 

T. R. Co., 140 A. 829, 104 N.J.Law 
333. 

Or.—^Btter v. City of Euffene, 69 P- 
2d 1061. 157 Or. 68. 

Tenn.—Rector v. City of Nashville, 
134 SW.2d 892, 23 Tenn.App. 495. 
Va.—City of Lynchburg v. Peters, 157 
S E. 769, 156 Va. 40. 

Wash.—Stuver v. City of Auburn, 17 
P.2d 614.171 Wash. 76. 

Wis.—Orinde v. City of Watertown, 
288 N.W. 196, 282 Wis. 551—Erick¬ 
son V. Village of West Salem, 236 
N.W. 679, 206 Wis. 107. 

48 C.J. p 1172 note 17. 

Negligence Ijl inspeotloa 
City can act only through Its offl- 
.cers or employees, whose negligence 
In Inspecting park swing without dis¬ 
covering defective condition thereof 


was but negligence In maintenance 
and hence did not render city liable 
for resulting death of child using 
swing.—^Royston v. City of Charlotte, 
270 N.W. 288, 278 Mich. 265. 

Express mandate 

Where city was authorized by law 
and by char,ter to establish park, es¬ 
tablishment wss governmental act, 
although there had been no express 
mandate.—City of Lynchburg v. Pe¬ 
ters, 157 S.E. 769, 156 Va. 40. 

Particular instrumentalities, devices, 
and appliances oanslng Injury 

(1) Playground facilities. 

I^.—Clark v. City of Louisville, 117 

S W.2d 614, 273 Ky. 645. 

N.H.—^Piaseeny v. City of Manches¬ 
ter. 186 A. 867. 82 N.H. 468. 

48 C.J. p 1178 note 17 [g]. 

(2) Streams.—^Mayor and City 
Council of Baltimore v. State, to Use 
of Ahrens, 179 A. 169, 168 Md. 619, 
99 A.L.R. 680. 

(3) Golf course.^—WllliamB v. City 
of Birmingham, 121 So. 14, *219 Ala. 
19. 

(4) Toboggan slide.—^Pohland v. 
City of Sheboygan. 27 N.W.2d 736. 
251 Wis. 20—Gegelskl v. City of 
Green Bay, 285 N.W. 843, 281 Wis. 89. 

Tt, 

(1) The rule stated In the text has 
been followed.—Lythell v. City of 
Waverly. 82 N.E.2d 207, 836 Ill.App. 
397—Gates v. City of Bloomington, 
77 N.E.2d 46, 333 Ill.App. 189—Prick- 
ett V. City of Hillsboro. 65 N.E.2d 
306, 823 Ill-App. 235. 

(2) However, It has also been 
held that a municipality was acting 
in its private corporate capacity In 
maintaining a concrete pyramid In 
a public park and playground, and, 
hence, was liable for its negligence 
In not keeping and maintaining it in 
a reasonably safe condition.—Costello 
V. City of Aurora, 16 N.E.2d 38, 295 
Ill-App. 610. 

(3) In a case wherein the question 
of corporate or governmental func¬ 
tion was not discussed, It has been 
held that certain parts of public 
parks should be kept In a safe con¬ 
dition for public travel, but a city is 
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not required to keep every part of a 
public park safe for public travel.— 
Holt V. Moline, 196 IlLApp. 235, 237 
—48 C.J. p 1171 note 2. 
m Ohio 

(1) The rule stated in the text has 
been followed.—Selden v. City of 
Cuyahoga Falls, 6 N.E.3d 976, 183 
Ohio St. 223—Harris v. City of Find¬ 
lay, 18 N.E.id 413. 59 Ohio App. 375 
—City of Cleveland v. Walker. 8 N. 
E.2d 990. 52 Ohio App. 477—Thrasher 
V. City of Cincinnati, 18 Ohio Supp. 
148. 

(2) However, municipalities have 
been held liable on the ground that 
the maintenance of such premises is 
not a governmental, but a corporate 
or proprietary, function or duty.— 
Krause v. Springfield, 18 Ohio N.P., 
N.S., 129—^Harfif v. Cincinnati, 11 
Ohio N.P..N.S.. 41—Bloom v. Newark, 
8 Ohio N.P.,N.S.. 480. 

85. Mass.—^Lincoln v. Boston, 20 N. 
E. 829. 148 Mass. 578, 12 Am.S.R. 
601, 8 L.R.A. 257. 

48 C.J. p 1173 note 18. 

88 , Ga.—Cornell sen v. Atlanta, 91 S. 

E. 415, 146 Ga. 416. 

43 C.J. p 1173 note 19. 

87. Cal.—^Kellar v. Los Angeles, 178 
P. 506, 179 Cal. 605—Crone v. City 
of El Cajon. 24 P.2d 846. 133 Cal. 
App. 634. 

Md.—^Mayor and City Council of Bal¬ 
timore City V. State, for Use of 
Blueford. 195 A. 671, 173 Md. 267. 
Minn.—St. John v. City of SL Paul, 
228 N.W. 170, 179 Minn. 12: 

Ohio.—Thrasher v. City of Cincinnati, 
18 Ohio Supp. 148. 

88 . Neb—Caughlin v. Omaha, 174 
N.W. 220, 103 Neb. 726. 

43 C.J. p 1173 note 21. 

89. N.J.—Blsblng v. Asbury Park, 78 
A. 196, 80 N.J.Law 416, 33 L.R.A., 
N.S.. 623. 

48 aj. p 1173 note 22. 

90. Minn.—^Heitman v. Lake City, 80 
N.W.2d 18, 226 Minn. 117. 

48 C.J. p 1173 note 28. 

91. N.C.—White v. City of Cbsxlotta 

189 SJQ. 492, 211 N.C 186. ' 
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Effect of statutes. In some jurisdictions by force 
of statute a municipal corporation may be liable for 
its negligence in the operation and maintenance of 
its public parks and playgrounds and the facilities 
therein.®^ In order to impose liability thereunder 
it must be shown that the injury resulted from a 
dangerous or defective condition of the grounds or 
property,®® and that the governing or managing 
board of the municipality, or some other board, of¬ 
ficer, or person, having authority to remedy the 
condition had notice or knowledge thereof,®^ and 
failed or neglected for a reasonable time thereafter 
to remedy the condition,®® or to take such action as 
might be reasonably necessary to protect the public 
against it.®® 

A slide maintained by a municipality in a public 
park has been held not a ''public building” within a 


statute requiring the owner of such a structure to 
maintain it in a safe manner, so that the city is 
not liable thereunder for injuries to one using such 
facility, especially when it was not in use or in¬ 
tended to be used at the time of injury.®^ 

d. Driveways, Footpaths, and Other Parkways 

In some Jurisdictions a municipal corporation Is not 
liable for Injuries resulting from the defective condition 
or negligent maintenance of driveways, footpaths, and 
other ways In public parks; In other jurisdictions, how¬ 
ever, the rule Is otherwise. 

The rule laid down in some jurisdictions that a 
municipality is not liable, unless made so by stat¬ 
ute, for injuries resulting from the defective con¬ 
dition or negligent maintenance of public parks 
has been held applicable to driveways, footpaths, 
and other ways in public parks,®® such ways not 


98. Cal.—Bauman v. City and Coun¬ 
ty of San Francisco, 108 P.2d 989, 
42 Cal.App.2d 144. 

Fnbllo aauarea and conmioiui 

A statute providing that the city 
shall keep public squares and com¬ 
mons open and In repair and free 
from nuisances has been held to ap¬ 
ply to parks owned and operated by 
the municipality.—Cox v. City of Des 
Moines. 7 N.W.2d 82, 238 Iowa 272— 
Woodard v. Des Moines, 166 N.W. 818# 
182 Iowa 1102. 

Action predicated on negligence 
Cal.—Bauman v. City and County of 
San Francisco, 108 P.2d 989, 42 Cal. 
App.2d 144. 

93. Cal.—Bauman v. City and Coun¬ 
ty of San Francisco, supra—Meyer 
V. City and County of San Fran¬ 
cisco, 49 P.2d 898, 9 Cal.App.2d 861. 
No hard and fast rule 

The “dangerous or defective condi¬ 
tion*' of a playground for which a 
city may become liable Is not fixed by 
hard and fast rule, but each case 
must depend on Its own state of 
facts.—^Bauman v. City and County 
of San Francisco, 108 P.2d 989, 42 
Cal.App.2d 144. 

AppUaaoe held not ‘‘dangerous instnu 
nuntallty** 

Slide raised thirteen feet from 
ground and provided for children to 
play upon Is not “dangerous Instru¬ 
mentality" within statute rendering 
municipalities liable for injuries re¬ 
sulting from defective conditions of 
their property.—Schmidt v. City of 
Vallejo. 10 P.2d 107, 122 Cal.App. 6. 
9A Cal.—^Bauman v. City and Coun¬ 
ty of San Francisco, 108 P.2d 989, 
42 CalJ^pp.2d 144—^Meyer v. City 
and County of San Francisco, 49 P. 
2 d 893, 9 Cal.App.2d 861. 
Oonstmotlve notloe of dangerous 
condition of park tree may render 
city liable, long-continued neglect of 
conditions that should have been 


knoxgn being sufficient constructive 
notice.—Edwards v. City of San Die¬ 
go. 14 P.2d 119, 126 Cal.App. 1. 
Snffldeiicy of xiotioe 

(1) Notice to mere employee of 
dangerous or defective condition of 
playground operated by city would 
not charge city with notice as basis 
for Imposing liability against city.— 
Bauman v. City and County of San 
Francisco. 108 P.2d 989, 42 Cal.App. 
2d 144. 

(2) However, a superintendent and 
assistant superintendent of recrea¬ 
tion commission and directors in 
direct supervision of public play¬ 
grounds were not mere “employees" 
of city, but were persons having au¬ 
thority to remedy dangerous and de¬ 
fective condition of the playground; 
hence, notice to them Is sufficient to 
charge the city with notice.—Bauman 
V. City and County of San Francisco, 
supra. 

95. Cal.—^Bauman v. City and County 
of San Francisco, supra—Meyer 
V. City and County of San Francis¬ 
co, 49 P.2d 898. 9 Cal.App.2d 861. 
96L Cal.—Bauman v. City and Coun¬ 
ty of San Francisco, 108 P.2d 989, 
42 Cal.App.2d 144—^Meyer v. City 
and County of San Francisco, 49 P. 
2d 898, 9 Cal.App.2d 361. 

97. Wis.—Grlnde v. City of Water- 
town, 288 NW. 196, 282 Wls. 651. 
96L Fla—^Kitchen v. City of Jack¬ 
sonville. 29 So.2d 441, 158 Fla. 621 
—City of Miami Beach v. Quinn, 6 
So.2d 593, 149 Fla. 826. 

Ill.—Griffin V. City of Chicago, 45 N. 

E.2d 890. 817 llLApp. 868. 

Mass.—Gleason v. Metropolitan Dlst. 
Commission. 170 N.E. 896, 270 Maas. 
877—Dakin v. City of Somerville, 
160 N.E. 260, 262 Mass. 614. 

48 C.J. p 1173 note 26. 

Damage outweighed by general good 
By accepting the state’s offer to 
delegate the governmental function 
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of maintaining park boulevard, the 
people of the city thereby accepted 
the principle that any damage from 
negligence in performance of the 
function Is outweighed by the gen¬ 
eral good.—Griffin v. City of Chicago* 
45 N.E.2d 890. 317 Ill.APP. 368. 
ways entirely within park 

A city Is not liable for safe main¬ 
tenance of traveled ways entirely 
within city park and forming no part 
of city’s public ways passing through 
park, and was not liable for Inju¬ 
ries to a person thrown from horse 
when Its foot broke through culvert 
or bridge over stream while riding 
along bridle path, which was entirely 
within city park and formed no part 
of street maintained by city in exer¬ 
cise of governmental function.—City 
of Louisville V. Plrtle, 180 S.W.2d 
808, 297 Ky. 653. 

Sidewalks a part of “bonlevard” 

A boulevard being a part of the 
park system, its sidewalks are a 
part of the “boulevard" and mainte¬ 
nance of the sidewalks Is a “govern¬ 
mental function" for the negligent 
performance of which the park dis¬ 
trict is not liable.—Griffin v. City of 
Chicago, 45 N.E.2d 890, 817 lll-App. 
368. 

Original sqnaMB as part of streert 
system 

Under statute creating a park and 
tree commission for the city with 
power of exclusive management of 
the care and regulation generally of 
parks and squares, the management 
of an original square of the city, 
with some trees, flowers, and a few 
benches in It constituted a *‘g;ovem- 
mental function," so as to preclude 
recovery against city for injuries 
from alleged negligence of city in 
maintenance of a sidewalk in the 
square, notwithstanding original 
squares of city might be said to 
have been a part of system of streets. 
—Harvey v. Mayor and Aldermen oi 
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■being public highways®* within the rules govern¬ 
ing liability for defective streets and highways as 
discussed supra §§ 781-872. 

In other jurisdictionSi however, municipalities 
have been held liable for injuries from defects or 
obstructions in parkways,^ some of the cases pro¬ 
ceeding on the theory that, although the establish¬ 
ment of streets and parks is a governmental func¬ 
tion, municipal liability in the case of defective 
streets forms an exception to the general rule of 
nonliability for negligence in the performance of 
governmental acts as discussed supra § 782, and 
that a walk, pathway, or driveway, in a public park, 
or constituting part of a park system, and used as 
a thoroughfare, is a public street or way, for de¬ 
fects in which, due to its negligence, the munici¬ 
pality is liable.® A municipality is not liable for 
injuries to a pedestrian from a fall in a defective 
park pathway where the pathway had not been con¬ 
structed for the use of the public,® or where the 
person injured is guilty of contributory negligence 


and in any event the municipality is liable only for 
failure to exercise reasonable care.® 

e. Nuisances 

The rule that a municipal corporation may be liable 
for the creation or maintenance of a nuisance on municipal 
property, but that a lawful use thereof does not constitute 
a nuisance per sep has been applied to parksp play¬ 
grounds, public squares, and commons. 

The rule that a municipal corporation is liable for 
the creation or maintenance of a nuisance on mu¬ 
nicipal property, but that a lawful use thereof does 
not constitute a nuisance per se, as discussed supra 
§ 770, has been applied to parks, playgrounds, pub¬ 
lic squares, and commons.® While it has been held 
that want of care in the maintenance of a park fa¬ 
cility presents a question of negligence only, and 
not a question of public nuisance,^ and that the 
right to recover from a municipality for injuries 
sustained because of its creation or maintenance of 
a nuisance in its governmental capacity does not 
exist in favor of a person toward whom the mu¬ 
nicipality acts in such capacity,® it has also been 


City of Savannah, 199 S.E. 658, 69 Ga. 
App. 12. 

A drlvoway in pubUo park im not 
^‘piibUo road» within statute Iznpoa- 
Ingr liability on city for Injuries to 
travelers on public roads therein be¬ 
cause of their Insufficiency or want 
of repair, so that city Is not liable 
under such statute for injuries to 
bicyclist running into pile of black 
top on edge of driveway in dty park. 
—^Kernan v. City of Eau Claire, 288 
N.W. 198. 282 Wls. 687. 

99. Ky.—City of Louisville v. Plr- 

tle, 180 S.W.2d 803, 297 Ky. 5«8. 
43 O.J. p 1173 note 26. 

L Pa.—Weber v. Harrisburg. 64 A. 

905, 216 Pa. 117. 

43 C.J. p 1178 note 29. 

Kotlce of oondltloa 

(1) Under evidence that hole in 
park walk which caused pedestrian's 
fall had existed for over a year, and 
that hole was approximately three 
feet in diameter and from four to 
six inches in depth, the city was 
charged with notice of its existence. 
—Stolpe V. City of Duquesne, 9 A.2d 
427. 887 Pa. 216. 

(2) Where boy, who was injured in 
fall in city park while descending a 
sloping trail constructed of a nat¬ 
ural outcrop of stone supplemented 
by loETS and stones, claimed that he 
slipped on a loose stone, city, whose 
employee Inspected trail five days a 
week, was not liable for injuries to 
boy, in absence of any showing that 
city knew or should have known ot 
the loose condition of the stone prior 
to th 0 day of the accident.—^Miller v. 
City of PhUadelphia, 26 A.Ad 185. 
846 Fa. 1. 


I 9. Minn.—Nelson v. City of Duluth, 
214 N.W. 774. 172 Minn. 76. 

48 C.J. p 1178 note 88. 

8. Pa.—Sowers t. Phlladelphlai 68 
Pa.Super. 227. 

4. Pa.—Sowers T. Philadelphia, su¬ 
pra. 

STo knowledgs of dBaigerous condition 
A pedestrian had an equal right to 
use a short cut through a park as to 
travel upon other footwalks and side¬ 
walks maintained by city where there 
•was no evidence that she was aware 
or should have known of dangerous 
condition of park walk, as reerards 
liability of city to pedestrian who 
fell because of defect in the park 
walk.—Stolpe v. City of Duquesne, 
9 A.2d 427, 837 Pa. 216. 

5. N.T.—^Loughran v. City of New 
York, 83 N.E.2d 136, 298 N.T. 820. 

48 C.J. p 1178 note 86. 

6. ni.—Prickett v. City of Hillsboro, 
66 N.E.2d 806, 828 HIA-Pp. 235. 

Wls.—Grinds v. City of Watertown, 
288 N.W. 196, 282 Wls. 661. 

43 C.J. p 967 note 87. 

Duty to supervise park board 
Where a park board constitutes a 
mere agency of the city, the city 
council has the duty so to supervise 
and control the action of the park 
board as to prevent or abate public 
nuisances or structures dangerous to 
the general public.—Wiggins v. City 
of Fort Worth, Tex.Civ.App., 299 S. 
W. 468, affirmed City of Fort Worth 
V. Wiggins, Com.App., 6 S.W.2d 761. 
Shooting In park 

Pa.—Stevens v. City of Pittsburgh, 
198 A. 666, 829 Pa. 496. 
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' Failure to erect barriers 
Pa.—^Honaman v. City of Philadel¬ 
phia, 186 A. 750, 822 Pa. 685. 

Nuisance held not to exist 

(1) Combined teeter-totter and 
merry-go-round maintained by city In 
park held not "public nuisance" per 
se.—Smith v. Iowa City, 239 N.W. 29, 
213 Iowa 891. 

(2) Merry-go-round In city park, 
consisting of circular platform op¬ 
erated by exposed cogwheels, was 
held not "nuisance" or dangerous ap¬ 
pliance so as to render city liable to 
boy for injury while inserting stick 
in exposed cogwheels.—Stuver v. 
City of Auburn, 17 P.2d 614, 171 
Wash. 76. 

(3) Artificial lake maintained by 
city in public park on which boat 
rides may be taken for hire Is not 
public nuisance so as to render cfty 
liable for drowning following boat ac¬ 
cident, though weeds and brush grow 
along edges and stumps exist sev¬ 
eral feet below water line.—Toft v. 
City of Lincoln, 260 N.W. 748, 125 
Neb. 498—43 C.J. p 957 note 87 [ff]. 

Nnlsaiioe held to exist 
Wis.—^Robb V. City of Milwaukee, 6 
N.W.2d 222, 241 Wis. 432. 

7. Mich.—^Royston v. City of Char¬ 
lotte, 270 N.W. 288, 278 Mich. 265. 

Park swing knowingly maintained 
in faulty and dangerous condition by 
city, was held not a "public nui- 
sajice."—^Royston v. City of Char¬ 
lotte, supra. 

a. Wls.—Pohland v. City of Sheboy¬ 
gan, 27 N.W.2d 736, 261 Wls. 20. 
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held that the nonliability rule does not apply where 
the municipality knowingly permits a public nui¬ 
sance in a park, likely to cause injury.® Whether 
or not a particular condition on park land consti¬ 
tutes a nuisance does not depend merely on the in¬ 
herent nature of the condition, but involves, also, 
a consideration of all relevant facts,such as its 
location,^! its adaptation to the beneficial opera¬ 
tion of the property,!® the right of members of the 
public to go on the land adjacent to it,!® and the 
use to which they would naturally put that land.!^ 

Acts ultra vires. It has been held that an action 
will not lie against a municipal corporation for cre¬ 
ating and continuing a nuisance in a park where its 
act in maintaining the park was ultra vires.!® 

Statutory liabiUty. In some jurisdictions, by 
force of statute, a municipal corporation may be lia¬ 
ble for the maintenance by it of a nuisance in a pub¬ 
lic park.!® Such a statute is in derogation of the 
common law,!^ and does not by implication impose 
liability for negligence not involving nuisance,!® 
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since its purpose is to impose liability in enumerated 
instances where a municipality is acting in a gov¬ 
ernmental capacity.!® Under such a statute where 
the municipality, itself, creates and maintains a nui¬ 
sance, it is not necessary for plaintiff to prove no¬ 
tice or knowledge by it of the condition,®® and any¬ 
one suffering damages, either to himself or to his 
property, whether the injury or damage occurs in 
the park or outside as a result of a nuisance main¬ 
tained therein, may recover from the municipality,®^ 
provided the nuisance complained of is the proxi¬ 
mate cause of the damage sustained.®® A specta¬ 
tor at an exhibit in a park has the right to assume 
that the municipality will not maintain a nuisance in 
violation of its statutory duty,®® and does not as¬ 
sume the risk of injury or death by attending the 
event.®® It is no defense that an exhibit causing 
the injury was conducted by an independent con¬ 
tractor,®® or that it was managed and supervised 
by a carefully chosen and selected person.®® Even 
if a statute requiring towns to keep public squares 
and commons free from nuisances is inclusive of 


9l Tez.—Vanderford ▼. Houston, 
C1V.APP., >286 S.W. 668. 

Nonliability rule see subdivision c 
of this section. 

Vlolous anlinal 

A municipality maintaininsr a vi¬ 
cious bear in a public park is liable 
for Injury resulting* from negligence 
in the construction and maintenance 
of the animal's cage, whether or not 
it acted in a governmental or indi¬ 
vidual capacity, since maintenance of 
an animal under such circumstances 
constitutes a nuisance, even though 
the act is governmental.—City of 
Port Worth v. Wiggins, Tez.Com. 
App., 6 S.W.2d 761. 

10. Conn.—^Prlfty v. City of Water- 
bury. 64 A.2d 260, 18S Conn. 664— 
Balaaa v. City of Heurtford, 12 A. 
2d 765, 126 Conn. 510. 

Tenn.—^Rector v. City of Nashville, 
134 S.W.2d 892, 28 Tenn.App. 496. 

11. Conn.—Balaas v. City of Hart¬ 
ford, 12 A.2d 765, 126 Conn. 610. 

12. Conn.—^Balaas v. City of Hiart- 
ford, supra. 

13. Conn.—^Balaas v. City of Hart¬ 
ford, supra. 

14. Conn.—^Balsas v. City of Hart¬ 
ford, supra. 

Antlolpatioa of use 
Where a restricted area In public 
park was used for sliding and ski¬ 
ing and it was not shown that part 
of park where dangerous ledge ex¬ 
isted was used for skiing and sliding 
or that municipality should have an¬ 
ticipated su6h use in that area which 
was not dangerous to persons in the 
lawful use of park for purpose to 

63 C.J.S.—21 


, which it was devoted, rock ledge in 
park did not constitute a "nuisance" 
so as to Impose liability on municipal¬ 
ity for injuries sustained by person 
injured in a fall over ledge while 
skiing and sllding.^—^Balaas v. City of 
Hartford, supra. 

15. Mo.—iEennedy ▼. Nevada, 281 S. 
W. 66, 222 MO.APP. 469. 

16. Ohio.—Gaines v. Village of Wyo¬ 
ming, 72 N.E.2d 869, 147 Ohio St. 
491—Gottesman v. City of Cleve¬ 
land, 52 N.E.2d 644, 142 Ohio St. 
410—City of Cleveland v. Perran- 
do, 160 N.B. 747, 114 Ohio St. 207— 
Crino v. City of Campbell, 41 N.E. 
2d 588, 68 Ohio App. 391—^Harris v. 
City of Plndlay, 18 N.E.2d 413. 69 
Ohio App. 876—^Thrasher v. City of 
Cincinnati, 18 Ohio Supp. 148. 

Xmisanoe h^ld to exist 

A city, which in a public park ez- 
hlblted fireworks containing sufficient 
explosive matter to kill a spectator, 
was guilty of maintaining a "nui¬ 
sance" in violation of statute, and 
was liable for spectator's death.— 
Harris v. City of Plndlay, 18 N.B.2d 
418, 69 Ohio App. 876. ' 

Nolsaaoe held not to exist 

(1) A discus which had been lying 

about a municipal playground for 
several months and which struck and 
injured a child when thrown by pa¬ 
tron of playground was not a "nui¬ 
sance" within statute.—Alnslee v. 
City of Bellevue, 67 N.E.2d 279, 73 
Ohio App. 677. I 

(2) Thin ice on municipal park I 
pond caused by rising temperature j 
was created by nature and did not 
constitute a "nuisance'* so as to ren -' 
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der city liable for death of children 
falling through ice.—City of Cleve¬ 
land v. Walker, 8 N.E.2d 990, 82 Ohio 
App. 477. 

17. Ohio.—Selden v. City of Cuya¬ 
hoga Palls. 6 N.E.2d 976, 182 Ohio 
St 228. 

18. Ohio.—Selden v. City of Cuya¬ 
hoga Palls, supra, 

19. Ohio.—Crino v. City of Camp¬ 
bell, 41 N.E.2d 688, 68 Ohio App. 
891. 

80. Ohio.—Harris v. City of Plndlay, 
18 N.E.2d 413, 69 Ohio App. 878. 

81. Ohio.—Crino v. City of Campbell, 
41 N.E.2d 683. 68 Ohio App. 891. 

Blasting opesatloas 
A city which, acting in a govern¬ 
mental function, permitted blasting 
operations to be conducted in a 
stone quarry located in a municipal 
public park was liable under statute 
to owners of building which was lo¬ 
cated near park, and which was dam¬ 
aged as result of the blasting being 
conducted in such manner as to con¬ 
stitute a nuisance.—Crino v. City of 
Campbell, supra. 

88. Ohio.—^Alnslee v. City of Belle¬ 
vue. 67 N.E.2d 279, 78 Ohio App. 677 
—Crino V. City of Campbell, 41 N. 
E.2d 688, 68 Ohio App. 891. 

83. Ohio.—Harris v. City of Findlay, 
18 N.B.2d 413, 69 Ohio App. 876. 

84. Ohio.—^Harris v. City of Plndlay, 
supra. 

25. Ohio.—^Harris v. City of Plndlay, 
supra. 

36. Ohio.—Harris v. City of Plndlay, 

supra. 
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parks, a park instrumentality, not inherently dan¬ 
gerous, is not a nuisance within such statute.^^ 

§ 908. Public Baths, Beaches, and Swimming 
Pools 

In tome Jurisdictions the construction, operation, and 
maintenance of public baths, beaches, and swimming 
pools have been held to be governmental functions for 
the negligent performance of which a municipal corpora¬ 
tion Is not liable. 

The construction, operation, and maintenance of 
free public baths, bathing beaches, and swimming 
pools under statutory authority have been held to 
be governmental functions, and a municipal corpo¬ 
ration is not liable for the negligence of its officers. 


agents, or employees in connection therewith,28 in 
the absence of a statute imposing such liability.28 
Moreover, it has been held that the nonliability rule 
applies even where the municipality makes small 
charges for the use of the baths, from which it de¬ 
rives a comparatively insignificant income.®® While 
such immunity has been held to extend also to one 
having the status of a mere concessionaire,®! it is 
not imputed to an independent contractor®® or to 
a lessee.®® 

In other jurisdictions the construction, operation, 
and maintenance of public bathing facilities by a 
municipal corporation have been held to be mere 
private or corporate functions, for the negligent 
performance of which a municipality is liable.®^ 


27. Iowa.—Hensley ▼. Incorporated 
Town of Gowrle, 212 N.W. 714, 
203 Iowa 388. 

28. Conn.—^HofFRian v. City of Bris¬ 
tol, 155 A. 499. 113 Conn. 386. 76 
A.L.R. 1191—Carta v. City of Nor¬ 
walk. 146 A. 158, 108 Conn. 697— 
Hannon v. City of Waterbury. 136 
A 876, 106 Conn. 13, 57 AL..R. 
402. 

Ill.—Gebhardt v. Vlllago of La 
Grange Park. 188 N.E. 372. 354 Ill. 
•234—Prlckett v. City of Hillsboro, 
65 N.E.2d 306, 323 Ill.App. 235. 

Iowa—Mocha v. City of Cedar Rap¬ 
ids. 214 N.W. 687, 688, 204 Iowa 
61. 

Kan.—Shoemaker v. City of Parsons, 
118 P.2d 608. 164 Kan. 887—Sroufe 
▼. Garden City. 84 P.2d 845. 14S 
Kan, 874—Warren v. City of To¬ 
peka 265 P. 78, 125 Kan. 524, 57 
A.L.R. 555. 

Md.—Mayor and City Council of Bal¬ 
timore City V. State, for Use of 
Blueford. 195 A. 671, 173 Md. 267. 

Mich.—^Helno v. Grand Rapids, 168 N. 
W. 512, 202 Mich. 363. L.R.A1918F 
628. 

Mmn.—St. John v. City of St. Paul, 
228 NW. 170, 179 Minn. 12. 

Neb.—Caughlan v. City of Omaha, 174 
N.W. 220. 103 Neb. 726. 

N.H.—Harkirson v. City of Manches¬ 
ter. 5 A.2d 721, 90 N.H. 554. 

Ohio—Selden v. City of Cuyahoga 
Falls. 6 N.E.2d 976, 132 Ohio St. 
223. 

Wash.—Mola v. Metropolitan Park 
Dist. of City of Tacoma 42 P.2d 
435, 181 Wash. 177. 

Wis.—^Vlrovatz v. City of Cudahy, 
247 N.W. 341, 211 Wls. 367. 

43 C.J. p 1178 note 38. 

89. Cal.—Crone v. City of El Cajon, 
24 P.2d 846. 138 CalApp. 624. 

Cara regnlred 

City Is not Insurer of safety of 

bathers In municipal swimming pool, 

but IS only required to furnish pool 

not In dangerous or defective condi¬ 


tion.—Crone v. City of El Cajon, su¬ 
pra 
Votloe 

Cal.—Perry v. City of San Diego, 181 
P.2d 98. 80 Cal.App.2d 166—Crone 
V. City of El Cajon. 24 P.2d 846, 
133 Cal.App. 624. 

''Sangaroiu condition’* 

Permitting pole to float In ocean 
waters at municipal beach would con¬ 
stitute “dangerous condition," render¬ 
ing city liable after notice and failure 
to remedy condition within reasona¬ 
ble time.—Benton v. City of Santa 
Monica 289 P. 203, 106 Cal.App. 839. 
Frozlmata cause 

(1) In order to recover from city 
for death of a person drowned in 
municipal swimming pool because of 
failure to maintain more than one life 
guard, such failure must have been 
proximate cause of death.—Crone v. 
City of El Cajon, 24 P.2d 846, 133 
Cal.App. 624. 

(2) City’s failure to have more 
than one life guard at municipal 
swimming pool held not proximate 
cause of drowning of person whose 
sinking was not seen by any ot 
number of expert swimmers or many 
bathers in pool at time.—Crone v. 
City of El Cajon, supra. 

Waters not maintained as bathing 
places 

A statute imposing a duty on mu¬ 
nicipalities to keep their public 
grounds open, in repair, and free 
from nuisance does not impose the 
duty to maintain guards or other 
means to prevent persons flrom en¬ 
tering the waters of lakes, ponds, or 
streams within Its borders which are 
not maintained as bathing places and 
to enter which no invitation, ex¬ 
press or implied, has been extended; 
nor does It create liability for failure 
to do so.—City of Toledo v. Cum¬ 
mings, 166 N.E. 897, 121 Ohio St. 37. 

39. Cal.—Crone v. City of El Cajon, 
24 P.2d 846, 133 Cal.App. 624. 
Conn.—^Hannon v. City of Waterbury, 
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186 A 876. 106 Conn. IS, 67 AL.R. 
402. 

Ill.—Gebhardt v. Village of La 
Grange Park. 188 N.E. 372. 354 Ill. 
234—Prickett v. City of Hillsboro. 
•55 N.E.3d 306, 823 Ill.App. 235. 
Iowa.—Mocha v. City of Cedar Rap¬ 
ids, 214 N.W. 687, 588, 204 Iowa 
61. 

Kan.—Shoemaker v. City of Parsons, 
118 P.2d 608. 154 Kan. 887. 

Md.—^Mayor and City Council of Bal¬ 
timore City V. State, for Use of 
Blueford. 195 A 671, 173 Md. 267. 
Mass.—Bolster v. Lawrence, 114 N. 
E. 723, 225 Mass. 887, L.R.A1917B 
1286. 

Minn.—St. John v. City of St. Paul. 

228 N.W. 170, 179 Minn. 12. 

Neb.—Caughlan v. City of Omaha, 
174 N.W. 230, 108 Neb. 726. 

31. Kan.—^Warren v. City of Topeka, 
266 P. 78. 125 Kan. 524, 57 AL.R. 
655. 

32. Kan.—Shoemaker v. City of Par¬ 
sons, 118 P.2d 608, 154 Kan. 387. 

33. Kan.—Swan v. Riverside Bathing 
Beach Co., 276 P. 796, 128 Kan. 230. 

34. Mo.—^Thayer v. City of St. Jo¬ 
seph, 64 S.W.2d 442, 227 Mo.App. 
628. 

Mont.—^Felton v. City of Great Falls, 
169 P.2d 229, 118 Mont. 586. 

N.J.—^Martin v. City of Asbury Park, 
168 A. 612, 111 N.J.Law 864. 

N.T.—Fedearowlcz v. City of Amster¬ 
dam, 49 N.y.S.2d 16, 268 App.Dlv. 
803, affirmed 69 N.E.2d 178, 293 N.T. 
814—MacGllIicuddy v. City of New 
York, 7 N.Y.S.2d 71, 255 App.Div. 
793—Pierce v. Village of Ravena, 
22 NY.S.2d 82, 174 Misc. 774, re¬ 
versed on other grounds 24 N.Y.S. 
2d 369, 261 App.Dlv. 840. 

Pa.—Borto v. McKeesport, 12 Pa.Dlst. 
& Co. 641. 

Utah.—Griffin v. Salt Lake City, 176 
P.2d 166. 

Va.—^Hoggard v. City of Richmond, 
200 S.E. 610, 172 Va. 146, 120 A.L. 
R. 1368. 
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Thus a municipality which is authorized to main¬ 
tain and operate bathing facilities and to charge 
fees therefor is liable for negligence in their op¬ 
eration in the same manner that an individual or 
private corporation would be liable under similar 
circumstances.^® A municipality, however, is not 
an insurer of the lives of those who use its facili¬ 
ties,®® its only duty being to exercise reasonable or 
ordinary care in their construction, supervision, and 
maintenance.®^ It does not have the duty of keep¬ 
ing walks and paths used by bathers from becoming 
wet and slippery,®® and, where proper precautions 
reasonably to secure the safety of patrons against 
injury are taken, one who fails to make use thereof 


may not recover for injuries sustained on the 
ground that proper precautions had not been tak¬ 
en.®® It has been held that an adequate degree of 
general supervision is provided by furnishing an 
experienced and competent lifeguard,^® whose con¬ 
stant attendance is not required,but for whose 
negligence a city is liable.**® Negligence of the city 
may be predicated only on proof of notice to it of 
the presence of the condition causing the injury,^® 
and, in order to permit recovery, the negligence 
complained of must have been the proximate cause 
of the injury sustained.^* Contributory negligence 
on the part of a person injured will prevent recov¬ 
ery.^® 


W.Va.—^Ashworth v. City of Clarks- 
burar, 190 S B. 768, IIS W.Va. 476. 

85. Utah.—Griffin v. Salt Lake City, 
176 P.2d 156—Burton v. Salt Lake 
City, 263 P. 448, 69 Utah 186, 51 
A.L.R. 364. 

43 C.J. p 1173 note 41. 

86. N.T.—Curclo v. City of New 
York. 9 N.B.2d 760, 275 N.Y. 20, 
reararument denied 12 N.B.2d 600, 
276 N.Y. 610—Pierce v. Village of 
Ravena, 36 N.Y.S.2d 42, 264 App. 
Dlv. 437. 

Pa.—McCallleter ▼. Borough of 
Homestead, 186 A. 683, 822 Pa. 
841. 

Va.—^Halr v. City of Lynchburg. 181 
S.B. 285. 165 Va. 78. 

Failure to aatlolpate danger 

Probability of harm coming to 
child playing on float maintained by 
borough as swimming place during 
off-hour of guard was not so obvious 
as to render borough responsible for 
failure to anticipate such harm to 
child.—^McCalllster v. Borough of 
Homestead. 185 A. 683, 322 Pa. 841. 

87. Ind.—City of Evansville v. Blue, 
8 N.E 2d 224, 212 Ind. 180. 

N.J.—Cohen v. Borough of Bradley 
Beach, 60 A.2d 882, 135 N.J.Law 
276. 

N.Y.—Curclo V. City of New Yoilt, 9 
N.E.2d 760, 276 N.Y. 20. reargument 
denied 12 N.E.2d 600, 276 N.Y. 610 
—Pierce v. Village of Ravena, 86 
N.Y.S.2d 42, 264 App.Dlv. 457— 
Rafsky v. City of New York. 12 
N.Y.S.2d 660. 257 App.Dlv. 865— 
Pierce v. Village of Ravena. 22 
N.Y.S.2d 82. 174 Mlsc. 774, reversed 
on other grounds 24 N.Y.S.2d 869, 
261 App.Dlv. 849. 

S-D.—Norberg v. City of Watertown, 
221 N.W. 700, 63 S.D. 600. 

Va.—Hair v. City of Lsmchburg, 181 
S.E. 285, 166 Va. 78. 

Signs prohibiting diving 

City owning and operating public 
swimming pool was under no duty 
to make place at which water was 
shallow safe for shallow divers, but 
performed Its duty by making rule 
and posting signs prohibiting diving 


in shallow water, and hence violated 
no civil duty to boy injured by strik¬ 
ing hia head against Intake pipe while 
shallow diving at edge of pool.— 
Johnson v. City of Alcoa, 145 S.W.2d 
796, 24 Tenn.App. 422. 

iMConlclpallty held not negligent 
Ind.—City of Evansville v. Blue, 8 
N.E. 2d 224, 212 Ind. 130. 

Va.—^Halr v. City of Lynchburg. 181 
S.E. 286. 165 Va. 78. 

38. La.—Goudeau v. Indemnity Ins. 
Co. of North America, App., 200 So. 
493. 

La.—Goudeau v. Indemnity ins. 
Co. of North America, supra. 

40. N.Y.—Curclo v. City of New 
York. 9 N.B.2d 760, 276 N.Y. 20. re- 
argument denied 12 N.E.2d 600, 276 
N.Y. 610. 

Statute held inapidioable 

Statute requiring lifeguard at 
bathing beaches operated for hire 
has no application to drowning in 
municipal fresh water pool in midst 
of city, for use bf which no fee is 
charged.—Curclo v. City of New 
York, supra. 

41. N.Y.—Curclo v. City of Now 
York, supra. 

Absence on off-hour 
Where there is not sufficient evi¬ 
dence of notice of use when guard 
is not in attendance, occasional in¬ 
stance of use of float maintained by 
borough as swimming place by small 
children when guard was not in at¬ 
tendance is not enough to impose 
general liability on borough for death 
of child while using float during 
guard’s absence on his off-hour.—Mc- 
Calllster v. Borough of Homestead, 
186 A. 583, 822 Pa. 341. 

48. N.Y.—^Pierce v. Village of Ra¬ 
vena, 22 N.Y.S.2d 32, 174 Mlsc. 774, 
reversed on other gr^ounds 24 N.Y. 
S.2d 869, 261 App.Div. 849. 

Cara to prevent accidents 
A lifeguard employed by a village 
in open and public attendance at 
swimming pool had obligation to us¬ 
ers of the pool of exercising reason¬ 
able care to prevent accidents and 
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to deal with conditions of danger that 
might come to his attention and us¬ 
ers of pool were entitled to expect 
that the lifeguard would promptly 
and competently undertake the rescue 
of a bather who had gone down in 
the water, and could look to lifeguard 
for help in such a situation ra her 
than other casual users of the pool. 
—^Pierce v. Village of Ravena, supra. 
Ufegnard not agent of state 
Village in maintaining a public 
swimming pool was required to pro¬ 
vide an adequate degree of general 
superintendence in the use of such 
pool, notwithstanding statutory pro¬ 
vision requiring such an attendant, 
and village could not escape liability 
for the negligence of a lifeguard 
hired by it on the ground that life¬ 
guard, having been employed pur¬ 
suant to statute, became an agent of 
the state in performance of a govern¬ 
mental function with respect to pub¬ 
lic health.—Pierce v. Village of Ra¬ 
vena, supra. 

43. N.Y.—Oppel v. City of Long 
Beach. 27 N.Y.S.2d 863. 262 App. 
Dlv. 777, affirmed 42 N.E.2d 622, 288 
N.Y. 683. 

44. Ind.—City of Evansville v. Blue, 
8 N.E.2d 224, 212 Ind. 130. 

45. Axis.—City of Phoenix v. Ander¬ 
son, 180 P.2d 219, 65 Anz. 811. 

Tenn.—Johnson v. City of Alcoa, 146 
S.W.2d 796, 24 Tenn.App. 422. 

Va.—^Hair v. City of Lynchburg, 181 
S.E. 285, 165 Va. 78. 

43 C.J. p 1174 note 42. 

A child who resorts to some prank 
in a swimming pool during absence of 
life guard who should be on duty is 
not therefore chargeable with con¬ 
tributory negligence as a matter of 
law.—Griffin v. Salt Lake City, Utah, 
176 P.2d 156. 

Notioe of warning 
Boy, who was expert swimmer and 
diver and familiar with physical con¬ 
ditions at city swimming pool, in 
which he was injured when he struck 
his head against intake pipe while 
shallow diving at edge of pool, was 
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Nuisance. The rule that a municipal corporation 
is liable for the creation or maintenance of a nui¬ 
sance on municipal property, but that a lawful use 
thereof does not constitute a nuisance per se, dis¬ 
cussed supra § 770, has been applied to public baths, 
beaches, and swimming pools.^^ 

§ 909. Markets and Market Places 

The erection, operation, and maintenance of public 
markete by a municipal corporation are private or pro¬ 
prietary functions, for the negligent performance of which 
the municipality la liable. 

The erection, operation, and maintenance of pub¬ 
lic markets by a municipal corporation are private 
or proprietary functions, for the negligent perform¬ 
ance of which the municipality is liable,^and also, 
according to some authorities, for defects in the 
plans thereof.^® In some cases, where the injury 
was due to defects in that part of the market used 
as a public way, the municipality has been held lia¬ 
ble on the theory of failure to maintain a street in 
safe condition.^® The lack of funds to make re¬ 
pairs is no defense,®® nor is the municipality ex¬ 
empted from liability by a lease, under which the 
market remains subject to all the regulations, con¬ 
trol, and authority of the municipality applicable to 


every other market.®^ Ordinary or reasonable care 
is the measure of the municipality’s duty in the 
maintenance of such markets.®® 

The municipality is not liable for inevitable con¬ 
tamination of the air by live stock,®® for the ob¬ 
struction of a street appropriated to market pur¬ 
poses,®^ or for damages caused by vis major.®® Al¬ 
so a municipality is not liable to one who is injured 
while using a portion of the premises without ex¬ 
press or implied invitation, solely for purposes of 
his own, without the knowledge or consent of the 
city or its officers,®® or to a person who met his ac¬ 
cident at a place which at the time was not an au¬ 
thorized market place, although within the limits in 
which one was authorized, or where buying and 
selling were carried on against public authority.®^ 

Notice. Actual or constructive notice on the part 
of the municipality of the existence of the defect 
or danger causing the injury is a prerequisite to 
recovery.®® 

Contributory negligence. The municipality is not 
liable if the person injured did not exercise ordi¬ 
nary care and diligence.®® 

Nuisance. The rule that a municipal corporation 


cliargeable with knowledge of large 
sign, prohibiting such diving, on pole 
near pipe, since ordinarily prudent 
person would have acquired such 
knowledge.—Johnson v. City of Alcoa, 
146 e.WM 796. 24 Tenn.App. 422. 

Oontilbatoxy negligence not shown 
Minor diving in lake maintained 
by city was not required to remember 
presence of pipe under water which 
he had occasion to notice a year be¬ 
fore. in order to avoid guilt of con¬ 
tributory negligence precluding re¬ 
covery from city for fatal injuries 
sustained by striking pipe, and he 
was held only to such measure of dis¬ 
cretion as is usual of those of his 
age and experience.—^Liguori v. City 
of Philadelphia, 41 A.2d «63. 351 Pa. 
494. 

46w Ohio.—Selden v. City of Cuya¬ 
hoga Fails, 6 N.B.2d 976, 182 Ohio 
St 223. 

CMnunlng pool held not nuisance per 

se 

Swimming pool In municipal park, 
whether artiflclally constructed or 
part of natural pond, lake, or stream, 
is not a nuisance per se and in ab¬ 
sence of hidden or latent danger, at¬ 
tractive nuisance doctrine le inapplic¬ 
able to establish liability of city, 
since peril of such waters is of such 
nature as to be deemed obvious to 
children who approach them for pur¬ 
pose of bathing.—City of Bvansvllle 
V. Blue. 8 N.B.2d 224, 212 Ind. 180. 


IfiBlntenanee under mandatory statu, 
tory authority 

Where swimming pool was main¬ 
tained by park district under manda¬ 
tory statutory authority, pool did not 
constitute a nuisance, so as to render 
district liable for death of swimmer 
due to act of guard in opening gates 
and emptying pool without warning, 
since guard's act was mere negli¬ 
gence.—^Mola V. Metropolitan Park 
Diet of City of Tacoma, 42 P.2d 
436, 181 Wash. 177. 

47. Md.—Reed T. Mayor and City 
Council of Baltimore, 188 A. 15, 171 
Md. 116. 

N.J.—^Buckelew v. City of New 
Brunswick, 174 A. 699, 113 N.J.Liaw 
888, affirmed 178 A. 785, 116 N.J. 
Law 112, fallowed In Gordon v. 
City of New Brunswick, 178 A. 785, 
116 N.J.Law 172^—Zboyan v. City of 
Newark, 140 A. 226, 104 N.J.Law 
258—^Ketcham v. City of Newark, 
128 A. 679, 8 N.J.MiSC. 899. 

Va.—^Town of Suffolk v. Parker, 79 
Va. 660. 62 Am.R. 640. 

48 C.J. p 1174 note 46. 

Basis of UabUlty 

Where a municipal corporation Is 
operating a market house for profit. 
Its liabiUty Is that of an individual 
owner, as a landlord, or a merchant 
maintaining a store, inviting the pub¬ 
lic to come upon the premises.—City 
of Nashville v. Fox, 6 Tenn.App. 668. 

48. Mich.—Barron v. Detroit, 54 N. 


W. 273, 94 Mich. 601, 34 Am.S.R. 
866, 19 L.R.A. 452. 

49. Ohio.—^Nltz v. Toledo, 22 Ohio 
Cir.Ct. 454, 12 Ohio Cir.Dec. 357, 23 
Ohio Cir.Ct. 360. 

60. Ga.—Savannah v. Cullens, 38 Ga. 

334, 95 Am.D. 894. 

48 C.J. p 1174 note 48. 

51. La.—Weymouth v. New Orleans, 
4 So. 218, 40 La.Ann. 844. 

43 C.J. p 1174 note 49. 

53. Md.—^Reed v. Mayor and City 
Council of Baltimore, 188 A. 16, 
171 Md. 116. 

N.J.—^Zboyan v. City of Newark, 140 
A. 335, 104 N.J.Law 268. 

43 C.J. p 1174 note 50. 

53. Iowa.—Miller v. Webster City, 
63 N.W. 648, 94 Iowa 162. 

64. Ohio.—^B'ack v. Cleveland, 2 

Ohio Dee. 438, 3 West.L.Month. 97. 

5 5. Mo.—Flori V. St. Louis, 69 Mo. 
341, 33 Am.R. 504. 

43 C.J. p 1174 note 53. 

56. Iowa.—^Enote v. City of Des 

Moines. 216 N.W. 52, 204 Iowa 948. 

57. Md.—^Baltimore v. Brannon, 14 
Md. 227. 

68, Ohio.—Zerbe v. City of Spring- 
field, App., 60 N.E.2d 793. 

59. Iowa.—^Knote v. City of Dee 

Moines, 216 N.W. 62, 204 Iowa 
948. 

Md.—^Baltimore v. Brannon, 14 Md. 
227. 
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is liable for the creation or maintenance of a nui¬ 
sance on municipal property, but that a lawful use 
thereof does not constitute a nuisance per se, dis¬ 
cussed supra § 770, has been applied to the erection, 
operation, and maintenance of municipal public 
markets and market places.®® 

§ 910. Pounds, Dumping Grounds, and Quar¬ 
ries 

In some Jurisdictions, but not In others, the mainte¬ 
nance of public pounds, dumping grounds, and quarries 
by a municipal corporation has been held to be a govern¬ 
mental function so that It Is not liable for the negligence 
of Its officers, agents, and employees with respect thereto. 

In maintaining a public pound a municipality is 
performing a public duty of such a character that 
it is not liable for the negligence of its officers, 
agents, and employees with respect thereto®! unless 
the pound constitutes a nuisance.®^ 

Dumping grounds. The maintenance of public 
dumping grounds by a municipality, not for commer¬ 
cial purposes, is generally held to be the exercise of 
a governmental function, and the municipality is not 
liable for the negligence of its officers, agents, and 
employees in connection therewith®^ unless such 
grounds constitute a nuisance.®^ The fact that a 
small charge is made to those using public teams to 
convey refuse to such grounds does not alter the 
rule.®® In some jurisdictions, however, a municipal¬ 
ity has been held liable on the theory that in main¬ 
taining dumping grounds no public duty is in¬ 
volved.®® A municipality may also be liable by force 
of statute.®^ 


§ 910 

A municipality is not required to keep such prem¬ 
ises in a safe condition for the benefit of trespass¬ 
ers, intruders, idlers, bare licensees, or others who 
enter without invitation, either express or implied, 
and in this respect is not liable for resulting inju¬ 
ries.®® Where entrance upon, and use of, a city 
dump are solely for the benefit of licensees, one who 
brings refuse to the dump is, at most, a gratuitous 
licensee, with respect to the city's liability for in¬ 
jury to him.®® When such a person extends his ac¬ 
tivities beyond the scope of the license he becomes 
a trespasser,^® and, when his presence is unknown 
to the city, its only duty is to refrain from inflicting 
any willful or wanton injury on him;7i ])ut if his 
presence is known, or reasonably should be known, 
ordinary or reasonable care to avoid injury to him 
is required.^® 

Quarries. The operation of a rock quarry by a 
municipality has been held to be a governmental 
duty, for negligence in the exercise of which the 
municipality is not liable and operation by a mu¬ 
nicipality for the purpose of obtaining material to 
construct or repair its streets, although pertaining 
and closely related to the performance of its duty 
to maintain them in a reasonably safe condition, 
does not bring a case within an exception to the 
rule.74 Other authorities, however, have held that 
municipalities are liable on the ground that the op¬ 
eration of a quarry is a ministerial function,*^® and 
a municipality may be liable for the negligence of 
its servants in quarrying operations carried on in 
connection with the care and maintenance of its 


Contxilmtorv aegllffaiic* aliowa 
Iowa.—^Knote v. City of Dea Moines, 
216 N.W. 52, 204 Iowa 948. 

SO. Va.—Suffolk V. Parker, 79 Va. 

660, 62 Am.R. 640. 

Market held anlaaaoo 

Va.—Suffolk V. Parker, supra. 

Bl. Mo.—^Wllks V. Caruthersvllle, 
142 S.W. 800, 162 Mo.App. 492. 

Pa.—^Hare v. Denny, 64 Pa.Dlst. & Co. 

1 . 

43 C.J. P 1174 note 57. 

SSi Miss.—Crawford v. D’Lo, 80 So. 
877, 119 Miss. 28. 

A hoff pea built on city property 
near a residence constitutes a nui¬ 
sance.—Crawford ▼. D'Lo, supra. 

63. Kan.—^Bruce v, Kansas City, 276 
P. 284, 128 Kan. 18, <63 A.L.R. 825. 
48 C.J. p 1174 note 60. 

84. Elan.—^Bruce v. Kansas City, su¬ 
pra. 

Held not anlssaoe per so 
A free municipal dump, maintained 
In an out-of-the-way place, off the 
public streets, and not annoying to 
nearby residents, is not a nuisance ] 


per se.—^Bruce v. Kansas City, su¬ 
pra. 

66. N.D.—Moulton v. Pargo, 167 N. 
W. 717, 39 N.D. 502, LuRA.1918D 
1108. 

66. Colo.—Denver v. Davis, 86 P. 
1027, 37 Colo. 370. 119 Am.S.R. 293, 
6 I..R.A.,N.S., 1013, 11 Ann.Cas. 
187. 

43 C.J. P 1174 note 62. 

67. Cal.—^Howard v, City of Fresno. 
70 P.2d 602, 22 Cal.App.2d 41. 

BTotloe 

City's liability for injury received 
by one who ran on ash pile in trash- 
burning area which was near play- 
grround area of public park, depended 
on sufficiency of notice to city au¬ 
thorities of dangerous condition of 
trash-bumlng area.—Howard v. City 
of Fresno, supra. 

68. ni.— City Trust ft Savings Bank 
V. City of Kankakee, 254 Ill.App. 
489. 

68. Pa.—Dumanskl v. City of Brie, 
84 A.2d 508, 848 Fa. 606. I 
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7a Pa.—^Dumanskl v. City of Ek^ie, 
supra. 

City held not liable 
A city which permitted use of 
roadway in city dump to individuals 
for purpose of depositing refuse was 
not liable for death of fourteen-year- 
old boy who entered into excavation 
a short distance away from road¬ 
way and was buried by a pile of fro¬ 
zen ashes or cinders which collapsed, 
since city breached no duty toward 
the boy, and neither the playground 
rule nor attractive nuisance doctrine 
applied.—^Dumanskl v. City of Brie, 
supra. 

71. Pa.—Dumanskl v. Brie, supra. 
78. Pa.—^Dumanskl v. Brie, supra. 
73. Va.—^Radford v. Clark, 78 S.B. 
671, 118 Va. 199, 88 L.R.A,N.S., 
281. 

43 CJ. p 1174 note 64. 

7A Ky.—White v. City of Hopkins¬ 
ville. 1 8.W.2d 1068, 222 Ky. 664. 
76. Ga.—^Augusta v. Owens, 86 S.B. 
880, 111 6a. 464. 

Or.—Wheeler v. City of St. Helena 
68 P.2d 601, 168 Or. 610. 
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streets.^® It has been held that if open, unimproved 
city property on which an unguarded, waterfilled 
quarry is located serves the city in a corporate ca¬ 
pacity it has the duty to exercise the same care in 
providing safeguards as would be expected of a 
private owner,^7 and if it fails to exercise due care 
in rendering the property safe it is liable, if such 
failure is the proximate cause of the injury or dam¬ 
age sustained.78 

§ 911. Water Frontage, Landings, Wharves, 
and Docks 

a. In general 

b. Obstructions in waters at, or adjacent 

to, landings 
c Effect of lease 

& In General 

Municipal operation and maintenance of a public land¬ 


ing, wharf, or dock, with the right to charge toll or 
wharfage, are corporate, proprietary, or private functions, 
and a municipal corporation Is liable for the negligence of 
Its officers, agents, and employees In connection therewith 
to the same extent as a private owner would be under 
similar circumstances. 

The operation and maintenance by a municipal 
corporation of a public landing, wharf, or dock, with 
the right to charge toll or wharfage, are purely cor¬ 
porate, proprietary, or private functions, and it is 
liable for the negligence of its officers, agents, and 
employees in connection therewith to the same ex¬ 
tent as a private owner would be under similar cir¬ 
cumstances.^® Thus a municipality is liable for 
negligence in failing to keep such property in prop¬ 
er repair®® or to furnish safe moorings,®^ provided 
it had actual or constructive notice of the defect 
complained of®® and its negligence was the proxi¬ 
mate cause of the injury.®® Reasonable care to keep 
and maintain them in a reasonably safe condition 
is all that is required,®^ and a person rightfully us- 


70. W.Va.—Harriaon v. McOwen, 80 

S.E2d 740. 126 W.Va. 933. 
Uabillty not based on oontxaot 
In action to recover damages to 
plaintiff's property by reason of 
city's Quarrying operations on ad¬ 
joining lot under contract with own¬ 
er and another, city's liability need 
not rest on contract or on privity of 
contract between plaintiff and leasee 
or sublessee of adjoining property, 
since the action is In tort and alle¬ 
gations relative to provisions In such 
lease would be regarded as surplus¬ 
age.—^Harrison v. McOwen, supra. 

77- Or.—Wheeler v. City of St Hel¬ 
ens. 58 P.2d 601, 163 Or. 610. 

CliUd held not a trespasser 
Child drowned In unguarded water- 
filled quarry while playing, as was 
customary among neighborhood chil¬ 
dren, on open, unimproved city prop¬ 
erty was not a trespasser, regardless 
of whether quarry constituted at¬ 
tractive nuisance, with respect to 
city's liability for child's death.— 
Wheeler v. City of St Helens, supra. 

78L Or.—^Wheeler v. City of St Hel¬ 
ens. 68 P.2d 601, 153 Or. 610. 

Where city had notice that open, 
unimproved city property was used 
by neighborhood children as play¬ 
ground and that several children had 
drowned in unguarded water-filled 
quarry located thereon, city was neg¬ 
ligent in permitting quarry to re¬ 
main unguarded and in allowing chil¬ 
dren to enter property for play.— 
Wheeler v. City of St Helens, supra. 

79. Cal.—G-eneral Petroleum Corpo¬ 
ration of California v. City of Los 
Angeles, 70 P.8d 998, 22 Cal.App.2d 
832. 

Minn.—Heltman r. Lake City, 80 N. 
W.2d 18, 225 Minn. 117. 


, N.T.—Kennedy v. New Tort; 78 N. 

I T. 366, 29 Am.R. 169. 

Or.—Blue v. City of Union, 76 P.2d 
977, 169 Or. 6—Hlse v. City of 
North Bend. 6 P.2d 30. 138 Or. 160. 
Pa.—^Willey v. Allegheny City, 12 A 
468, 118 Pa. 490. 4 Am.R. 608— 
Pittsburgh v. Grier, 22 Pa. 64, 60 
Am.D. 65. 

Tenn.—^Memphis v. Kimbrough, 12 
Heisk. 133. 

Va.—Petersburg v. Applegarth, 28 
Gratt 821, 69 Va. 821, 26 Am.R. 
857. 

‘‘Flaoe,*’ as used in charter exempt¬ 
ing municipal corporation from lia¬ 
bility for damage sustained by rea¬ 
son of defective sidewalk, street 
avenue, boulevard, alley, court or 
"place," has been held not to Include 
wharf operated by city.—Hise v. City 
of North Bend, 6 F.2d 30, 138 Or. 
150. 

80. U.S.—Slater Fireproof Storage 
Co. V. Nicholson Transit Co., C.C. 
A.I11.. 47 F.2d 734. 

Cal.—Corpns Juris dted lu Genera] 
Petroleum Corporation of Califor¬ 
nia V. City of Los Angeles, 70 P.2d 
998, 1000, 22 Cal.App.2d 332—Cor. 
pus Juris cited In Coleman v. City 
of Oakland, 295 P. 59. 61, 110 Cal. 
App. 715. 

La.—Shafer v. Town of Madisonvllle, 
136 So. 774, 18 La.App. 146, re¬ 
hearing denied and amended 139 
So. 733. 18 La.App. 164. 

Tex.—Corpus jnxls cited In Chris¬ 
topher V. City of El Paso, Civ. 
App., 98 S.W.2d 394, 398—City of 
Beaumont v. Dougherty, Civ.App., 
298 S.W. 631, affirmed, Com.App., 9 
S.W.2d 1030. 

43 C.J. p 1175 note 67. 
rallnre to sreot borrloads 
La.—Shafer v. Town of Madlsonvine, 
136 So, 774, 18 La.App. 146, rehear-, 
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[ ing denied and amended 189 So. 

733, 18 LaApp. 164. 

Xnspeotlon 

Managers of municipal dock had 
duty to inspect and keep it in good 
repair.—^The President Madison, C.C. 
AWash., 91 F.2d 835. 

81. Pa.—^Wiley v. Allegheny City, 
12 A 453. 118 Pa. 490, 4 Am.S.R. 
«08. 

48 C.J. P 1175 note 68. 

City held a ‘‘general wharfinger” 
U.S.—Berwlnd-White Coal Mining 
Co. V. City of New York, C.C.AN. 

T., 135 F.2d 448. 

Duty to prevent continnonoe of nss 
Fact that railroad owned land ad¬ 
jacent to a city pier did not relieve 
city, holding itself out as a general 
wharfinger, from its obligation to 
vessel owners to maintain a safe 
berth, since, if the city was unable 
to take suitable steps to determine 
whether the berth was safe, it should 
have taken adequate steps to prevent 
the continuance of such use for 
mooring.—Berwlnd-vniite Coal Min¬ 
ing Co. V. City of New York, supra. 
XTegUgenos not shown 

U.S.—The B. B. No. 167, D.C.N.Y, 
22 F.Supp. 65. 

43 C.J. p 1175 note 68 [a]. 

83. Wash—^Belles v. Tacoma, 140 P. 

824. 79 Wash. 200. 

43 C.J. p 1175 note 69. 

83. Minn.—^Heilman v. Lake City, 
80 N.W.2d 18, 225 Minn. 117. 

43 C.J. p 1175 note 70. 

8^ Minn.—^Heltman v. Lake City, 
30 N.W.2d 18. 225 Minn. 117. 

Miss.—City of Vicksburg v. Scott, 
161 So. 914, 168 Miss. 672. 

Or.—^Hise v. City of North Bend, 6 
P.2d 30, 138 Or. 150. 

48 C.J. p 1175 note 7L 
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ing them has the right to assume that such care has 
been exercised.86 It has also been held that, where 
a city owns a pier and expects the public to come 
upon it, it is under a duty to maintain the physical 
condition of the pier with a care at least equal to 
its duty of highway or sidewalk maintenance.86 

The municipality is not liable where the dock be¬ 
longs to the state,87 or to a private person, even 
though it is under municipal supervision,®® or 
where such dock has not been opened for public 
use,88 or where a dike voluntarily erected is per¬ 
mitted to be destroyed;®® nor is it liable for dan¬ 
gers not reasonably to be anticipated.®^ However, 
a city owning and improving the banks of a lake 
within the corporate limits has been held liable for 
the dangerous condition of the banks, notwith¬ 
standing the lake might be navigable water under 
paramount control of the federal government.®® 
The municipality is not liable where the person in¬ 
jured is a trespasser ;8 8 but the mere fact that the 
owner of a vessel has not paid the required wharf¬ 
age does not make him a trespasser.®^ 

It has been held that, in the government and con¬ 
trol of a bay and the tidelands below the mesne 


high tide line, a municipality may act in a govern¬ 
mental or proprietary capacity, depending on the 
nature of the activity,®5 and, in solving the ques¬ 
tion whether the act done is for a public or private 
purpose, the broad purposes of the grants to the 
municipality of the power to maintain its harbor 
facilities must be taken into consideration.®® 

Passengers on pier. The ownership and control 
of a public pier by a municipal corporation do not 
include the assumption of responsibility for the care 
of persons who go on the pier in connection with 
the business of a private steamship line, licensed to 
use the pier for embarking and disembarking pas- 
sengers,®7 or in connection with the business of the 
charterer of a vessel;®® and all that can be ex¬ 
pected from the city under the circumstances is po¬ 
lice protection of the same nature and degree as 
would be afforded to any public gathering at any 
public place.®® 

Contributory negligence. Where the loss is the 
result of carelessness or inexperience on the part of 
the person damaged or his crew or agents, the mu¬ 
nicipality is not liable.! 


xrot aa Isumvar 

While municipal corporation own¬ 
ing and operating dock Is held to 
high degree of care. It Is not Insur¬ 
er of sufflclency of dock.—The Pres¬ 
ident Madison, D.C.Wa8h., 13 F.Supp. 
692, affirmed. aC.A., 91 F.2d 886. 

Degree of reasoaahle care which 
city was required to exercise In the 
operation and maintenance of small 
boat harbor In connection with rec¬ 
reational area was not less than that 
owing to a trespassing child with 
respect to an alluring instrumentali¬ 
ty, and liability for death of child by 
drowning could not be avoided be¬ 
cause child may have committed a 
technical trespass in occupying re¬ 
taining wall for purpose of play.— 
Heltman v. Lake City, 30 N.W.2d 18, 
225 Minn. 117. 

Sailor, passlaig over city’s wharf, 
at which ship was docked by permis¬ 
sion of city's authorized agent, held 
an invitee to whom the city owed a 
duty of maintaining wharf In a rea¬ 
sonably safe condition.—City of 
Beaumont v. Dougherty, Tex.Com. 
App., 9 S.W.2d 1080. 

Conformity with onstom In con¬ 
struction and operation of wharf Is 
not conclusive of due care.—Hise v. 
City of North Bend, 6 P.2d 80, 188 
Or. 150. 

85. Tex.—City of Beaumont v. 
Dougherty, Clv.App., 298 S.W. 681, 
affirmed, Com.App., 9 S.W.2d 1030. 
88L N.Y.—^Murrain v. Wilson Line, 
69 N.Y.S.2d 760, 270 App.Dlv. 372, 


affirmed 72 N.E.2d 29, 296 N.Y. 846, 
reargument denied 78 N.E.2d 572, 
296 N.Y. 995. 

87. N.Y.—^New Yoik, eta, Saw-Mill, 
etc., Ca V. Brooklyn, 8 Hun 87, 
affirmed 71 N.Y. 580. 

83. Or.—^Rusk v. Montgomery, 156 
P. 436, 80 Or. 98. 

43 C.J. p 1175 note 78. 

89. N.Y.—Birch v. City of New 
York, 83 N.E. 51. 190 N.Y. 897, 18 
L.R.A.,NS.. 695. 

90. Ga.—Collms ▼. Macon, 69 Ga. 
642. 

43 C.J. p 1176 note 76. 

91. U.S.—The B. B. No. 167, D.CJ7. 
Y., 22 F.Supp. 55. 

98. Cal.—^Magnuson v. City of 

Stockton, 8 P.2d 80, 116 CaLApp. 
682. 

93. Ga.—^Bynum v. Savannah. 126 S. 
E. 867, 83 Ga.App. 602. 

43 C.J. p 1164 note 98 [b] (1). 

Where a pier is acquired for pub¬ 
lic pnrposeSf the munlcipedity is not 
liable for injury, due to its defective 
condition, to persons using such pier 
before It has been Improved and ded¬ 
icated to the purpose for which' It 
was acquired.—^Blrch v. New York, 
83 N.E. 61, 190 N.Y. 897, 18 L.R.A., 
N.S., 696. 

94. Wash.—^Harris v. Bremerton, 
147 P. 638, 85 Wash. 64, Ann.Cas. 
1916C 160. 

96. Cal.—Ravettino ▼. City of San 
Diego, 160 P.2d 62, 70 Cal.App.2d 
87. 


98. CaL—Ravettino v. City of San 
Diego, supra. 

City held to act in propzletazy ca¬ 
pacity 

If the city had power to make use 
of power crane for lifting heavy ma¬ 
terial along water front at fixed rent¬ 
al fee charged to private companies 
and Individuals operating on tide- 
lands, city was acting within its 
proprietary capacity, not governmen¬ 
tal capacity.—Ravettino v. City of 
San Diego, supra. 

97. N.Y.—^Murrain v. Wilson Line, 
59 N.Y.S.2d 750. 270 App.Dlv. 872, 
affirmed 72 NE2d 29, 296 N.Y. 846, 
reargument denied 78 N.E.2d 672, 
296 N.Y. 995. 

tree of pier 

Where city owned pier and expect¬ 
ed public to come upon it but was not 
operating boats or excursions from 
pier or regrulatlng admissions to 
steamers and charged a nominal li¬ 
cense fee to steamship operators for 
their use of pier, their use or excur¬ 
sionists' use of pier could not be 
considered the city's use In deter¬ 
mining liability of city for injury 
sustained by excursionist on pier.— 
Murrain v. Wilson Line, supra. 

98. N.Y.—^Murrain v. Wilson Line, 
supra. 

99. N.Y.—^Murrain v. Wilson Line, 
supra. 

1. U.S.—^The President Madison, IX 
C.Wash., 13 F.Supp. 692, affirmed, 
aC.A.. 91 F.2d 835. 

La.—Smith v. Ivey, 18 La.Anii. 669. 
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Control of corporate department A municipality 
has been held liable for injuri-es from defects in a 
dock under the exclusive control of the dock de¬ 
partment* 

Nuisance, The rule that a municipal corpora¬ 
tion is liable for the creation or maintenance of a 
nuisance on municipal property, but that a lawful 
use thereof does not constitute a nuisance per se, 
discussed supra § 770, has been applied to wharves 
and waters adjacent thereto.* 

b. ObstinctioiL in Waters at^ or Adjacent to, 
Landings 

A municipal corporation must use ordinary care In 
keeping the water adjacent to Its wharf or dock, In which 
vessels lie moored, safe from artificial obstructions, and 
is liable for damage done by neglect to do so. 

A municipal corporation is bound to use at least 
ordinary care in keeping the water adjacent to its 
wharf or dock, in which vessels lie while moored 
thereto, safe from artificial obstructions, and is lia¬ 
ble for any damage done to any such vessel by neg¬ 
lect to do so,4 in the absence of contributory neg¬ 
ligence,* and provided its negligence was the proxi¬ 
mate cause of the damage.® This is so even though 
the vessel injured had not in fact paid wharfage, 
and was not expected to do so.7 A municipality is 


under the duty of using reasonable diligence to 
maintain the approach to a harbor in a safe condi¬ 
tion® and to remove or give notice of any danger¬ 
ous obstructions or unsafe conditions;® but in the 
absence of statute a municipality is under no duty 
to remove obstructions from or keep safe for navi¬ 
gation a navigable stream which is no part of the 
highway of the city.^® 

A municipality may be liable for its negligence in 
creating an obstruction which deprives a riparian 
owner of the customary use of a waterway,^ and it 
may not escape liability therefor on the theory that 
it was a municipal corporation engaged in perform¬ 
ing a governmental function which resulted in the 
damage, where there was evidence that it was neg- 
ligent.i* 

The municipality is not relieved from liability be¬ 
cause of the existence of statutory provisions for 
the improvement of the stream,^® or because statu¬ 
tory penalties are prescribed for such obstructions,^® 
or because the thing constituting an obstruction is 
constructively in possession of a federal ofiScer.^* 

Notice to municipality, A municipality is not lia¬ 
ble where it had no actual or constructive notice of 
the obstruction and had exercised no control of 


Contxilmtory aegUffenos aot showa 
Tex.—City of Beaumont ▼. Dough¬ 
erty, Clv.App., 298 S.W. 681, af¬ 
firmed, Com.App., 9 S.W.2d 1030. 

rallnre to heed wazniag of deaffar 

(1) Where harge owner was noti¬ 
fied of dangerous condition of city 
pier which had been damaged by 
pressure of Ice accumulating on up¬ 
per side, and condition of pier could 
be observed from owner's office win¬ 
dows, but owner failed to move its 
barges to position of safety from 
adjacent defective pier to which they 
were moored, barge owner could not 
recover from city for damage to 
barges caused by further collapse of 
pier.—The B. B. No. 167, D.C.N.T., 22 
F.Supp. 55. 

(2) Where it did not appear what 
relationship existed between barge 
owner, cargo owner, and a second 
barge owner, but it did appear that 
first barge owner was in full control 
of movement and location of all 
barges, warnings of danger commu¬ 
nicated to first barge owner and its 
knowledge of dangerous condition of 
city's pier was sufficient notifica¬ 
tion to cargo owner and other barge 
owner to preclude them from recov¬ 
ering from city for damage to cargo 
and barge resulting from failure to 
move barges before collapse of pier 
because of pressure of accumulated 
mass of ice.—The B. B. No. 167, su¬ 
pra. 


I flL U.S.—^Philadelphia, etc., R. Co. v. 

Now York. D.C.N.Y., 38 P. 169. 

48 C.J. p 1176 note 79. 

8. Wash.—^Ehrlich-Harrlson Co. v. 
Seattle, 188 P. 600, 110 Wash. 844. 

48 aJ. p 958 note 40. 

4k U.S.—City of Detroit v. Wyan¬ 
dotte Transp. Co., C.C.A.Mlch., 76 
F.2d 674, certiorari denied 66 S. 
Ct. 112, 296 U.S. 596, 80 L.Ed. 422. 
43 C.J. p 1176 note 80. 

Xaspeotion 

U.S.—^Berwlnd-White Coal ^lining 
Co. V. City of New York, C.C.A.N. 
Y., 186 F.2d 443. 

6. U.S.—City of Detroit v. Wyan¬ 
dotte Transp. Co., C.C.A.Mlch., TV 
F.2d 674, certiorari denied 66 S.Ct. 
112, 296 U.S. 595, 80 L.Ed. 422. 

6L U.S.—City of Detroit v. Wy€Ui- 
dotte Transp. Co., supra. 

7. Va.—^Petersburg v. Applegarth, 
69 Ya. 821, 26 Am.R. 867. 

a U.S.—City of Detroit v. Wyan¬ 
dotte Transp. Co., C.C.A.Mich., 76 
F.2d 674, certiorari denied 66 S.CL 
1-12, 296 U.S. 695, 80 L.Ed. 422. 

9. U.S.—^Berwlnd-Whlte Coal Min¬ 
ing Co. V. City of New York, C.C. 
A.N.Y., 135 F.2d 448—City of De¬ 
troit V. Wyandotte Transp. Co., C. 
C.A.Mlch., 76 F.2d 674, certiorari 
denied 56 S.Ct. 112, 296 U.S. 595, 
80 L.Ed. 422. 

10. N.Y.—Coonley v. Albany, 80 N. 
E. 882, 182 N.Y. 146—Seaman v. 
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New York. 80 N.Y. 239, 86 Am.R. 
612. 

11. Md.—^Mayor and City Council of 
Havre de Grace v. Maxa, 9 A.2d 
235, 177 Md. 168. 

minrs to ooBstmct additional re¬ 
taining walls 

City could not escape liability for 
injuries to plaintiff caused by 
dredged material escaping from be¬ 
hind a retaining wall, which was 
erected by city in constructing a 
yacht basin in city park, and becom¬ 
ing deposited on shoreline of bay ad¬ 
joining plalntifC's property on theory 
that injuries were due to negligence 
of a third person, who performed 
dredging under contract with Works 
Progress Administration, where ev¬ 
idence would authorize finding that 
city negligently failed to construct 
additional retaining walls to prevent 
dredged material from escaping and 
permitted dredging to proceed under 
known conditions of peril to rights of 
riparian owners.—^Mayor and City 
Council of Havre de Grace v. Maxa, 
supra. 

18. Md.—^Moyor and City Council of 
Havre de Grace v. Maxa, supra. 
ISi Va.—^Petersburg v. Applegarth, 
69 Va. 821, 26 Am.R. 357. 

14i. Md.—Gkiritee v. Baltimore, 63 
Md. 422. 

15. Tenn.—^Memphis v. Ellmbrough, 
12 Heisk. 133. 

48 C.jr. p 1175 note 64. 
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the stream at the place of the accident except to 
police it.^® 

Notice to a vessel of the dangerous condition of 
the bottom of a slip, given by a third person, will 
release the municipality from liability for injuries 
resulting to the vessel subsequently g^ing into the 
slip in disregard of such notice,!^ 

c. Effect of Lease 

Where a municipal corporation leasee a wharf or 
dock to another who has exclusive use thereof, It does not 
owe to such leasee the same degree of care as la due from 
a wharfinger to navigators Invited to a public wharf for 
safe mooring and using It In the ordinary way. 

Where a municipal corporation has leased a 
wharf or dock to another, who has exclusive use 
thereof, it does not owe to such lessee the same de¬ 
gree of care as is due from a wharfinger to naviga¬ 
tors invited to a public wharf for safe mooring and 
using it in the ordinary way;i8 and therefore, in 
the absence of notice, it is not liable for injuries 
caused to such lessee’s vessel by reason of the fact 
that the wharf is out of repair,^® although it is oth¬ 
erwise if notice of the defect has been given to the 
municipality.^ Also, where it has made such a 
lease, it is not liable for defects or obstructions 
caused by such lessee^i unless it has notice there¬ 
of, express or implied,22 particularly where the ves¬ 
sel injured is navigating in water which the city is 
under no duty to keep free from obstructions, and 
is not using such pier or wharf at the time.28 A 
mere grant of the wharfage to be collected at a pub¬ 
lic pier does not relieve the municipality from its 
liability to third persons for failure to repair,®* 
even though the grantee covenants to make re¬ 
pairs.®® However, a municipality and the lessee of 
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a municipal pier may both be liable for injury to 
a vessel from a defect in the pier,®® although the 
lease may make the lessee primarily liable.®^ 

Tenants at will. It has been held that a town 
owning a wharf owes no duty to wharf tenants to 
erect barriers to guard or warn them against per¬ 
ils on adjacent land which make the use of a com¬ 
mon passageway along the wharf dangerous, where 
the tenants are tenants at will and the condition of 
the passageway was obvious when the tenancies 
originally began,®® and the municipality owes no 
greater duty to an invitee of such tenants.®® 

§ 912. Drawbridges 

In some Jurisdictions the operation of a drawbridge Is 
considered a governmental function, and a municipal cor¬ 
poration Is not liable for Its negligence In connection 
therewith. 

In some jurisdictions it has been held that a mu¬ 
nicipality acts in a governmental capacity in oper¬ 
ating a drawbridge where it does not derive any 
profit therefrom, but merely maintains it for the 
public good, and is therefore not liable for injuries 
to travelers over the bridge,®® or to persons navi¬ 
gating the waters over which such bridge is con- 
structed,®! the negligent operation of the bridge, 
unless made so by statute.®® However, in some of 
the jurisdictions in which it is held that the opera¬ 
tion of the bridge is a governmental duty as to per¬ 
sons traveling over it, the municipality has been 
held liable for injuries to navigators,®® and in oth¬ 
ers it has been'held that the immunity from lia¬ 
bility does not apply to injuries due to the failure 
to provide suitable barriers, lights, or signals, so 
that the bridge may be reasonably safe for travel¬ 
ers.®* 


Id. Ind.—Glbscn V. Indianapolis, 119 
N.E. 1011. 68 Ind.App. 89. 

17. U.S.—The Imp, D.C.N.T.. 225 F. 

668 . 

1& U.S.—Jackson v. Allegheny. D.C. 
Pa., 41 F. 886. 

Id. U.S.—Jackson v. Allegheny, su¬ 
pra. 

80. Pa.—^Allegheny v. Campbell, 107 
Pa. 530, 62 Am.R. 478. 

81. N.T.—Seaman v. New Tork, 80 
N.T. 239, 36 Am.R. 612—Seaman 
V. New York, 3 Daly 147. 

88. U.S.—^Moore v. Oceanic Steam 
Nav. Co., D.C.N.T., 24 F. 237. 

48 C.J. p 1176 note 98. 

S3. N.T.—Seaman v. New York, 80 
N.Y. 289, 86 Am.R. 612—Seaman v. 
New York, 8 Daly 147. 

84. N.Y.—Taylor v. New York, 4 R 
D.Smith 659. 

88. N.T. —^Taylor v. New York, su- 
•pra. 


88. U.S.—Slater Fireproof Storage 
Co. V. Nicholson Transit Co., C.C.A. 
Ill., 47 P.2d 734. 

87. U.S.—Slater Fireproof Storage 
Co. V. Nicholson Transit Co., su¬ 
pra. 

aa Mass.—Goodman v. Town of 
Provlncetown, 186 N.B. 625, 288 
Mass. 457. 

89. Mass.—Goodman v. Town of 
Provlncetown, supra. 

30. U.S.—Greenwood v. Town of 
Westport D.C.Conn., 60 F. 660. 

48 C.J. p 1176 note 99. 

Liability of cities and villages for 
injuries from defects in bridges 
generally see Bridges 5 57. 

Municipal liability in admiralty for 
negllgenee In management of 
drawbridge see Admiralty {61. 

31. Mass.—^French v. Boston, 129 
Mass. 592, 87 Am.R. 398. 

Mich.—Coming v. Saginaw, 74 N.W. 
307. 116 Mich. 74, 40 L.11.A. 626. 
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Duty to repair highways 

(1) The duty to repair highways 
imposed by general statute does not 
relate to the maintenance or opera¬ 
tion of a drawbridge so as to render 
a city liable for an injury to a ves¬ 
sel caused by maintaining such 
bridge in a negligent manner.—Cor¬ 
ning V. Saginaw, supra 

(2) Such duty is not breached 
where the defect in the drawbridge 
does not affect its use as a bridge 
and a part of the public highway.— 
Daly V. New Haven. 88 A. 897, 69 
Conn. *644. 

32. Mass.—^Butterfield v. Boston, 20 
N.E. 118, 148 Mass. 644, 2 L.RJL 
447—^French v. Boston, 129 Mass. 
692, 37 Am.R. 893. 

33- Wis.—Welsenberg v. Wlnnecon- 
ne, 14 N.W. 871, 66 Wls. 667. 
at Wls.—Loannah v. Green Bay, 
192 N.W. 888, 180 Wls. 84—Steph- 
ani V. Manitowoc, 62 N.W. 176, 89 
Wis. 467. 
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In a number of jurisdictions a municipality has 
been held liable for negligence in the operation of 
a drawbridge^s causing injury to travelers there- 
on36 or to vessels,37 on the theory that a municipal 
corporation acts in a private or corporate capacity 
in operating such bridge^® where it has voluntarily 
undertaken its management, although not legally 
bound to do so.®3 The fact that the negligence 
causing the injury was that of a person employed 
and paid by the regularly appointed bridge tender 
will not relieve the municipality from liability, if it 
knew of, and consented to, such employment;^® 
and, even though the employment of a helper by the 
bridge tender was unauthorized, the municipality is 
liable if the acts of the tender and such helper com¬ 
bine to cause the injury.*^ 

Toll bridges are held by a municipal corporation 
in its private corporate capacity, and the munici¬ 
pality is liable for defects therein or the negligent 
operation thereof.^® 

§ 913. Vehicles and Vessels 

A municipal corporation Is liable for Injuries sustained 
due to the negligence of an employee while operating a 
vehicle In the performance of a ministerial function; It 
Is also liable In personam for Injuries negligently caused 
by the operation of Its Iceboat or tugboat while engaged 
In private services. 

A municipal corporation, in conveying books from 
one library building to another along the highway 
has been held to be performing a ministerial func- 
tion,4® and hence is liable for injury to a traveler 
from the negligence of the library employee driv¬ 
ing the vehicle in which the books are carried.^^ 
On the other hand, where a city engineer, using a 
vehicle assigned to his department, permitted a city 
assessor to ride therein, it was held that the mu¬ 
nicipality was not liable for injury to the latter 


from defects in the vehicle, he being a mere li¬ 
censee to whom the municipality owed no duty ex¬ 
cept to refrain from willful or wanton acts.^® In 
any event the liability of the municipality must be 
based on negligence,*® and no negligence exists 
where those in charge of a municipal vehicle had no 
knowledge of the danger until too late to prevent 
the injury.*^ A statute imposing liability on munici¬ 
palities for the negligent operation of municipally 
owned vehicles has been held designed to afford a 
remedy to persons injured as a result of the neg¬ 
ligence of a municipal employee in the operation of 
a vehicle while engaged in the performance of a 
governmental function.*® 

Vessels. Although a boat owned by a municipal¬ 
ity may on grounds of public policy be exempt from 
legal process,*® the municipality is liable in per¬ 
sonam for injuries negligently caused by the opera¬ 
tion of its ice boat®® or tugboat,while engaged in 
private services, even when working without com¬ 
pensation.®® As in the Case of bailors for hire gen¬ 
erally, discussed in Bailments § 25, a municipality 
which rents out boats is a bailor for hire so as not 
to be responsible for injuries following the capsiz¬ 
ing of a boat.®® It has been held that where it 
appeared that the sinking of a vessel was the re¬ 
sult of the negligence of city employees when man¬ 
ning it under an arrangement with a federal agency, 
the members of the crew did not lose their identity 
as municipal employees so as to enable the city to 
escape liability on the assumption that the crew 
had been lent to the federal government.®* 

In furnishing pilots to vessels entering and leav¬ 
ing port, a municipality engages in a proprietary 
function and is liable for damage caused by their 
negligence;®® but a city is not liable where the 


35. Ill.—Gathman v. Chicago. 86 N. 
R 152. 236 111. 9, 19 LuR.A..N.S.. 
1178, 15 Ann.Cas. 830—Chicago v. 
O’Malley, 63 N.E. 652. 106 Ill. 197. 

38. Ind.—Michigan Cliy v. Werner. 

114 N.E. 636, 186 Ind. 149. 

43 C.J. p 1176 note 6. 

37. U.S —Greenwood v. Town of 
Westport, D.CConn., 63 F. 824. 

43 C.J. p 1176 note 7. 

38. Ill.—^Lehigh Valley Transp. Co. 
V. Chicago. 86 N.E. 1093, 237 Ill. 
681. 

Ind.—^Michigan City v. Werner, 114 
N.E. <36, 186 ind. 149. 

39. U.S.—Greenwood v. Westport, 

D. aConn., 53 F. 824. 60 F. 560. 

40. Ill.—Gathman v. Chicago. 86 N. 

E. 162, 236 Ill. 9, 19 L.R.A..N.S.. 
1178. 16 Ann.Cas. 830. 

41. Ill.—Chicago v. O’Malley. 63 N. 
B. 652. 196 Ill. 197. 


42. Ga.—^Augusta v. Hudson. 21 8. 
E. 289. 94 Ga. 135. 

Minn.—Hoppe v. Winona. 129 N.W. 
677, 113 Minn. 252, 33 L.R.A..N.S., 
449, Ann.Cas.1912A 247. 

43. Ill.—Johnston v. Chicago, 101 N. 
E. 960, 258 Ill. 494, 45 L..R.A.,N.S., 
1167, Ann.Cas.igi4B 389. 

44. Ill.—Johnston v. Chicago, supra. 

46. N.T.—Carroll v. Yonkers. 184 N. 

Y.S. 847. 185 N.Y.S. 921. 198 App. 
Div. 665. 

46. Iowa.—^Mapes v. Cherokee. 202 
N.W. 258, 199 Iowa 644. 

47. Iowa.—Mapes v. Cherokee, su¬ 
pra. 

43 C.J. p 1177 note 20. 

48. N.Y.—Flebmger v. City of Now 
York. 61 N.Y.S.2d 883. 182 Mlsc. 
1007. 

43. U.S.—^Tho F. C. Latrobe, D.C. 
Md.. 28 F. 377. 
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Municipal liability for negligence in 
operation of ferries see Ferries I 
28 k. 

60. U.S.—Guthrie v. Philadelphia. 

D.C.Pa., 73 F. 688. 

43 aJ. p 1177 note 22. 

51. U.S.—Philadelphia v. Gavagnln. 
Pa.. 62 F. 617, 10 C.C.A. 552. 

62. U.S.—^The P. C. Latrobe, D.C. 
Md.. 28 F. 877. 

63. Okl.—^Moore v. City of Ardmore. 
106 P.2d 615. 188 Okl. 74. 131 A.L. 
R. 841. 

64. U.S.—The S. & H No. 6, D.aN. 
Y., 66 F.Supp. 307. 

6Sta Cal.—General Petroleum Corpo¬ 
ration of California v. City of Los 
Angeles, 70 P.2d 998, 22 Cal.App.2d 
332. hearing denied 72 P.2d 651, 22 
CaLApp.2d 382. 



63 C.J.S. 


MUNICIPAL CORPORATIONS 


pilot’s acts are not under its control®® or where the 
damage is caused by the negligence of the master.®*^ 

With respect to maritime torts, the general rule 
of municipal nonliability for injuries resulting from 
the performance of governmental acts has no ap¬ 
plication in admiralty courts, as discussed in Ad¬ 
miralty § 59. 

§ 914. Railroads and Subwa3rs 

In operating a railroad for profit, and In constructing 
and operating an underground railway system, a munic¬ 
ipality may be liable for Injuries caused by Its negligence. 

In operating a railroad for profit,®® and in con¬ 
structing and operating an underground railway 
system,®® a municipality acts in its corporate, rath¬ 
er than its governmental, capacity, and is liable for 
injuries caused by its negligence. No liability aris¬ 
es, however, where the act of a municipality in es¬ 
tablishing and operating a railroad is ultra vires.®® 

On the other hand, it has been held that where an 
underground railroad is made a matter of public 
work or agency for the use of the public, a munici¬ 
pality’s nonliability for accidents in an underground 
railroad is not affected by a statute conferring on 
the municipality certain proprietary rights in such 
railway,®! or by a statute discontinuing the exist¬ 
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ence of a transit commission and imposing its pow¬ 
ers and duties on the city,®® and the fact that the 
city might derive some revenue above the carry¬ 
ing charges does not impose general liability on the 
city®3 or deprive it of the defenses usually open to 
a public agency conducting a public enterprise for 
the general welfare.®® 

§915. Waterworks 

A municipal corporation engaged In constructing, 
maintaining, or operating a system of waterworks whereby 
It furnishes water to Its Inhabitants for Its own corporate 
benefit or profit ordinarily Is held to be performing a 
private or corporate function, and Is liable for Its negli¬ 
gence In the performance of such function to the same ex¬ 
tent as a private corporation or Individual would be. 

While it has been held that in the operation of 
its waterworks a municipality engages in the per¬ 
formance of a governmental function, and hence is 
not liable for its negligence in connection there¬ 
with,®® ordinarily a municipal corporation engaged 
in constructing, maintaining, or operating a system 
of waterworks whereby it furnishes water to its 
inhabitants for its own corporate benefit or profit 
has been held to be performing a private or corpo¬ 
rate function, and is liable for negligence in the 
performance of such function, in the same manner 
as a private corporation or individual would be.®® 


se. n.S.—City of 1.08 Angeles v. 
Standard Transp. Co., C.C.A.CaL, 
82 F.2d 988. 

67. U.S.—City of Los Angeles v. 
Standard Transp. Co., supra. 

68. La.—Solomon v. New Orleans, 
101 So. 1, 168 La. 629. 

48 C.J. p 1177 note 29. 

69. N.T.—^Blnieweki v. City of New 
York, 44 N.Y.S.2d 543. 267 App.Dlv. 
108. 

48 C.J. p 1177 note 81. 

ea N.Y.—Dllluvlo V. New York, 182 
N'.Y.S. 631, 78 Mlsc. 122. 

43 C.J. p 1177 note 80. 

6L Mass.—^Bartol v. City of Boston, 
166 N.R 844, 269 Mass. 823. 

68. Mass.—^Bartol v. City of Boston, 
supra. 

63. Mass.—^Bartol v. City of Boston, 
supra. 

64. Mass.—^Bartol v. City of Boston, 
supra. 

65. Ark.—^Patterson v. City of Lit¬ 
tle Rock, 149 S.W.2d 662, 202 Ark. 
189. 

66. U.S.—^n. S. V. City of Minneap¬ 
olis, D.C.Minn., 68 F.Supp. 685. 

Ala.—City of Birmingham t. Lake, 
10 So.2d 24. 248 Ala. 867. 

Cal.—^Barsoom v. City of Reedley. 
101 P.2d 748, 88 Cal.App.2d 418. 

Ga.—City of Tallapoosa v. Gtoebel. 10 
S.K2d 201. 68 Ga.App. 1—City of 
Atlanta v. Blackmon, 179 S.B. 842. i 


61 Ga.App. 166—Carruthers v. City 
of Hkwkinsville, 166 S.E. 634. 42 
GaApp. 476—City of Rome v. Jus¬ 
tice. 149 S.B. 88, 40 Ga.App. 196. 
Ind.-—City of Huntingburg v. Mor¬ 
gen. 162 N.F. 266, *90*Ind.App. 573, 
rehearing denied 163 N.E. 699, 90 
Ind.App. 678. 

Kan.—^McGinley v- City of Cherry- 
vale, 40 P.2d 877, 141 Kan. 155. 
Mass.—Sullivan v. Inhabitants of 
Town of Saugus, 26 N.E 2d 185, 305 
Maas. 127—Sloper v. City of Quin¬ 
cy, 16 N.E.2d 14, 801 Mass. 20— 
Hand v. Brookline, 126 Mass. 324— 
Wilson V. New Bedford, 108 Masa 
261, 11 Am.R. 362. 

Mo.—^Lockhart v. Kansas City, 175 
S.W.2d 814, 851 Mo. 1218—Lober v. 
Kansas City, 74 S.W.2d 816—Pub¬ 
lic Service Commission of Missouri 

V. City of Kirkwood, 4 S.W.2d 773, 
819 Mo. 662—Whitsett v. City of 
St. Clair, App., 80 S.W.2d 696. 

Mont.—Campbell v. City of Helena, 
16 P.2d 1, 92 Mont. 866. 

Neb.—^Harms v. City of Beatrice, 6 N. 

W. 2d 287, 142 Neb. 219, 142 A.L.R. 
239. 

N.H.—Shea v. City of Manchester, 
8 A.2d 108. 89 N.EC. 547. 

N.J.—^Fay v. City of Trenton, 18 A. 
2d 66. 126 N.J.Law 52—Stein v. 
City of Newark, 52 A.2d 66. 25 N. 
J.Misc. 170. 

N.Y.—^Layer v. City of Buffalo. 8 N. 
E.2d 807, 274 N.Y. 136—Babcock v. 
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UcCaSrejr, SOO K.T.B. 49S. 166 
Misc. 103—^McAvoy v. New Yorl^ 
54 How.Pr. 245. 

OhiOd—Gorpns Juris cited in City of 
Barberton v. Miksch, 190 N.E. 387, 
888, 128 Ohio St. 163—Interstate 
Sash & Door Ca v. City of Cleve¬ 
land, 78 N.E.2d 236, 81 Ohio App. 
127, affirmed 74 N.E 2d 239, 148 
Ohio St. 325—^Huffman v. City of 
Columbus, App.. 61 N.E.2d 410. 

Okl.-^ity of Muskogee v. Turner, 98 
P.2d 1096. 186 Okl. 459. 

Or.—^Blue v. City of Union, 75 P.2d 
977, 169 Or. 5—Rice v. City of 
Portland, 7 P.2d 989, 141 Or. 206, 
reversed on other grounds 17 P.2d 
662, 141 Or. 205—^Butler v. City of 
McMinnville, 268 P. 760, 126 Or. 
66, 69 A.L.R. 381. 

Pa.—Smith V. Philadelphia, 81 Pa. 
88. 22 Am.R. 731—Gonella v. Mu¬ 
nicipal Authority of City of New 
Kensington, Com.Pl., 29 West.Co.L. 
J. 171. 

S.D.—Scissons v. City of Colome, 244 
N.W. 548, 60 S.D. 415. 

Tenn.—^Nashville Trust Co. v. City 
of Nashville. 188 S.W.2d 842, 182 
Tenn. 545. 

Tex.—Hodge v. Lower Colorado Riv^ 
er Authority, ClvA.pp., 163 S.W.2d 
865, error dismissed. 

Utah.—Egelhofl v. Ogden dty, 267 
P. 1011. 71 Utah 611. 

Va.—City of Richmond v. Virginia 
Bonded Warehouse Corporation, 
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The rule is not altered by the fact that a profit is 
not in fact inade,^^ that the maintenance of a wa¬ 
ter system is public in its nature and impressed with 
a public interest,^^ or that water rates are regulated 
or restricted by charter;*® nor is the city relieved 
from liability because it may not lease or sell its 
waterworks systemic or because its charter exempts 
it from liability for damages for personal injuriesJ^ 
The fact that the waterworks system is used not 
only to supply water to the inhabitants, but also 
for fire protection,*^® or even chiefly for fire protec- 
tion,7S or also for keeping the city sanitary and 
healthful,^* will not exempt the municipality from 
liability. 


While a municipality must exercise ordinary care 
in the construction, operation, and maintenance of 
its waterworks plant and system,*'* and is subject 
•to the same standard of care as any other person, 
it is not an insurer,and, unless a nuisance is cre- 
ated,7* may not be held liable for injuries not due 
to negligence*^® or failure to exercise ordinary 
care*® with knowledge of the defects or danger, 
and it is not liable for the wrongful acts of its of¬ 
ficers, agents, or employees, committed outside the 
scope of their eaiplo 3 niient.*® However, a munici¬ 
pality operating a water plant in its private capac¬ 
ity is liable for an assault by its superintendent, 
while acting in his capacity as agent for the mu- 


138 S.EL 603, 148 Va. 60, 64 A.L..S.. 
1485. 

Wash.—Shaxidrow v. City of Tacoma, 
62 P.2d 1090. 188 Wash. 889. 

Wia.—Strohmaler v. Wisconsin Gas 
ft Slectrlc Co., 253 N.W. 798, 214 
Wls. 564—Milwaukee Electric Ry. 
& Light Co. Y. City of Milwaukee. 
245 N.W. 856. 209 Wls. 656—Flel 
V. City of Raolne, 233 N.W. 611, 
203 Wls. 149. 

43 C.J. p 1177 note 36. 

BCmilolpal utiUty dlstalet^ engaged 
in construction project, as part of 
plan for conveyance and distribution 
of waters, was liable for agents' neg¬ 
ligence Sja. permitting water of creek 
to invade tunnel and connected work¬ 
ings, resulting in death of certain 
persons by drowning.—^Morrison v. 
Smith Bros., 293 P. 63, 211 Cal. 36. 

City whose water system was ooit- 
tamlBWted by its sewer system was 
not Immune from liability for dam¬ 
ages caused by contaminated water 
because dty acted In governmental 
capacity In operatLon of sewer sys¬ 
tem.—Safransky v. City of Helena, 39 
P.2d 644. 98 Mont. 466. 

Time of damage 

Ohio.—^Frazier v. Village of Wester¬ 
ville, App., 86 N.E.2d 812. 

Xhe only inuannlty granted a mu¬ 
nicipal authority operating water¬ 
works Is exemption from taxation.— 
Gonella v. Mumclpal Authority of 
City of New Kensmgton, Pa.Com.Pl„ 
29 West.Co.L.J. 171. 

The fact that the olty derives rev- 
onus from the carrying on of its own 
water system Is not the essential 
f^tor which makes such activity 
proprietary In nature; rather it la 
that It does not fall within those 
funotions which are essentially gov¬ 
ernmental In character.—Sanders v. 
City of Long Beach, 129 P.2d 511, 64 
CaLApp.2d 651. 

Contraotoal UabUlty 

Where a municipality places a 
standpipe on private land under a 
contract to pay a money conslders;- 
tlon for the privilege, and, as a fur¬ 
ther consideration, to pay all dam-j 


ages which may accrue, it la liable 
for damages caused by an overflow 
from the pipe, irrespective of negli¬ 
gence.—^Harter v. Marshall, Tex.Civ. 
App., 86 S.W. 294. 

liability as dependent on sonroe of 
supply 

It has been held that the fact that 
a town obtains its water from the 
metropolitan water system which, 
under the statute. Is a governmental 
undertaking, does not entitle the 
town to immunity from liability for 
negligence In the operation of its 
plant.—^Pearl v. Revere, 107 N.B. 417. 
219 Mass. 604—^Kelly v. Wtnthrop, 
107 N.B. 414, 219 Mass. 471. 

67. Mass.—Sullivan v. Inhabitants 
of Town of Saugus, 25 N.B.2d 185, 
805 Mass. 127. 

Ohio.—^Hullman v. City of Columbus, 
App., 51 N.E.2d 410. 

43 aJ. p 1177 note 35. 

68i N.T.—^Babcock v. McCaffrey, 
800 N.Y.S. 498, 165 Mlsc. 103. 

88. Ga.—dty of Rome v. Justice, 
149 S.B. 88, 40 Ga.App. 196. 

48 C.J. p 1177 note 35 [a]. 

7a Utah.—^Egelhoff v. Ogden City. 
267 P. 1011. 71 Utah 511. 

71. Tex.—dty of Wichita Falls v. 
Lipscomb, dvApp., 50 S.W.2d 867, 
error refused. 

72i Mo.—^Lober v. EAnsas City, 74 S. 
W.2d 815. 

Va.—City of Richmond v. Virginia 
Bonded Warehouse Corporation, 
138 S.E. 503, 148 Va. 60, 54 A.L.R. 
1485. 

43 C.J. P 1179 note 45. 

Liability for failure to provide ade¬ 
quate water supply for protection 
of property against fire, or for fire 
losses resulting from failure to 
keep In repair or furnish adequate 
hydrants, etc., see supra 5 776. 

TSL Or.—Pacific Paper Co. v. Port¬ 
land, 186 P. 871, 68 Or. 120. 

74h Mo.—^Lober v. Kansas dty, 74 
S.W.2d 815. 

Ohio.—Huffman v. City of Columbus, 
App., 61 N.E.2d 410. 
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78. Ky.—^Mann Bros. v. City of Hen¬ 
derson. 156 S.W. 1068. 164 Ky. 164. 

N.J.—Fay v. City of Trenton, 18 A.2d 
66, 126 N.J.Law 52—Stem v. City 
of Newark. 62 A.2d 66, 26 N.J.Misc. 

' 170. 

N.T.—Capitol Trust Co. v. City of 
Schenectady, 231 N.T.S. 119, 133 
Mlsc. 56. 

XUvltee 

An employee of a contractor to re¬ 
pair machinery in municipal water¬ 
works Is not a mere licensee when 
on the premises, but Is an invitee 
within the rule that the owner of 
premises who induces others to come 
upon them by invitation, express or 
Implied, owes them the duty of exer¬ 
cising ordinary care to keep the 
premises in a reasonably safe oondi- 
tion.—^Flutmus v. Newport, 194 S.W. 
1039, 176 Ky. 817. 

7a Pa.—City of Philadelphia v. 
Philadelphia Gas Works, 49 Pa. 
Dist. & Co. 814. 

77. Ga.—City of Tallapoosa v. Goe¬ 
bel, 10 S.E.2d 201. 63 Ga.App. 1. 
N.T.—Capitol Trust Co. v. City of 
Schenectady, 231 N.T.S. 119, 183 
Mlsc. 56. 

48 C.J. p 1178 note 88 [b]. 

7a Ohio.—^Interstate Sash ft Door 
Co. V. City of Cleveland, 74 N.E.2d 
289, 148 Ohio St. 326. 

43 C.J. p 968 note 41. 

79. Mo.—Goldsmith v. City of Ken- 
nett, App., 78 8.W.2d 146. 

Ohio.—^Interstate Sash & Door Co. v. 
City of Cleveland, 73 N.E.2d 236, 
81 Ohio App. 127,' affirmed 74 NJEL 
2d 289, 148 Ohio St. 325. 

43 C.J. P 1178 note 88. 

80. N.T.—^Kelsey v. New Tork, 107 
N.T.S. 1089, 123 App.Dlv. 881. 

43 C.J. p 1178 note 89. 

81. N.T.—Canavan v. Mechanlcvllle. 
128 N.E. 882, 229 N.T. 473, IS A.L. 
R. 1128. 

43 C.J. P 1178 note 40. 

88. Ky.—City of Danville v. Van- 
arsdale, 48 S.W.2d 5, 248 Ky. 838. 
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nicipality, on a person lawfully upon the premises.^® 
So a municipality is liable in replevin where offi¬ 
cers or employees of its waterworks wrongfully de¬ 
tain personal property from its rightful owner.®^ 

In order to permit recovery, the negligence com¬ 
plained of must have been the proximate cause of 
the damage sustained,®® but, if the negligence of a 
municipality in constructing waterworks is one of 
the proximate causes of injury, the municipality is 
liable, although such negligence concurred with an 
act of God.®® Plaintiff must exercise ordinary care 
to protect himself®^ and, except where the doc¬ 
trine of the last clear chance is applicable,®® may 
not recover damages where his negligence con¬ 
curred with that of the municipality.®® 

The municipality is liable, in the absence of an 
estoppel,®® or of statutory®^ or contractual®® ex¬ 
emption, for injuries resulting from negligence in 
the construction or maintenance of its reservoir, 
pipes, hydrants, etc., and in the conduct of the busi¬ 
ness,®® especially where there is a direct invasion 
or destruction of private property,®4 or where a 
city has notice of an existing danger but neglects to 


inspect or repair it,®® or fails to use ordinary care 
to avert it.®® However, the municipality is not lia¬ 
ble for injuries from lateral service pipes attached 
by consumers,®'^ at least until it has been duly noti¬ 
fied of defects therein, when it becomes its duty to 
remedy them.®® 

Water for particular uses. Where the service af¬ 
forded is reasonably satisfactory for general pur¬ 
poses, a municipality is not guilty of actionable neg¬ 
ligence for failure to furnish to a manufacturer wa¬ 
ter suitable for peculiar and uncommon uses, al¬ 
though it could have secured a supply for such uses 
at a reasonable expense.®® On the other hand, it 
has been held that a municipal corporation supply¬ 
ing water under contract to a manufacturer of soft 
drinks, with knowledge that the presence of chloride 
of lime put into the water by the municipality for 
hygienic purposes would render manufactured 
drinks unpalatable, is negligent in not informing 
the customer thereof.^ 

Delegation of duty, A municipality may not del¬ 
egate the duty it owes the public to maintain its 
waterworks system in a reasonably safe condition 


S3m N.C.—Munick v. Durham, 106 S 
R 665, 181 N C. 188, 24 A.L.R. 588. 
48 C.Jr. p 1180 note 62. 

84. Pa.—Armstrong v. Philadelphia, 
84 A. 455, 249 Pa. 39, Ann.Gas. 
1917B 1082. 

86. Ga.—City of Tallapoosa v. Goe¬ 
bel, 10 S.R2d 201, 68 Ga.App. 1. 
N.J.—Stein v. City of Newark, 62 
A.2d 66, 26 N.J.Mlsc. 170. 

86. Ohio.—PlQLua v. Morris, 120 N. 
E. 800, 98 Ohio St 42, 7 A.L..R. 
129. 

43 C. J. p 1180 note 66. 

87. Aliz.—City of Glendale v. Sut¬ 
ter, 95 P.2d 569, 54 Arlz. 326. 

Ky.—Mann Bros. v. City of Hender¬ 
son, 166 S.W. 1063, 154 Ky. 154. 

88. Ky.—^Mann Bros. v. City of Hen¬ 
derson, supra. 

89. Ky.—^Mann Bros. v. City of Hen¬ 
derson, supra. 

90. N.T.—^Fischer v. Clifton 

Springs, 121 N.Y.S. 1*63, affirmed 
125 N.T.S. 1119, 140 App.Dlv. 918. 

XnJimotloiL 

One who. as a municipal officer, 
actively engages In the construction 
of a waterworks system which di¬ 
verts water upon the land of an in¬ 
dividual cannot, on subsequently pur¬ 
chasing the land with knowledge of 
the diversion, sue the municipality 
to enjoin it—^Fischer v. Clifton 
Springs, supra. 

91. Mo.—Stroup V. EUtrksvllle, App., 
215 S.W. 908. 

48 aJ. p 1178 note.41. 

98. Mass. —^Bigelow ▼. Boston, <140 


NE. 540, 254 Mass. 58, 41 A.L..R. 
1355. 

Oontraot not against pnblio policy 
Mass.—^Bigelow v. Boston, supra. 

93. Ga.—City of Tallapoosa v. CSloe- 
bel, 10 S.E.2d 201, 63 Ga.App. 1. 

Mass.—^Harvard Furniture Co. v. City 
of Cambridge, 68 N.E.2d 684, 320 
Mass. 227. 

Or—Butler v. City of McMinnville, 
268 P. 760, 126 Or. 56, 59 A.Li.R. 
381. 

Va.—City of Richmond v. Virginia 
Bonded Warehouse Corporation, 
188 S.E. 503, 148 Va. 60, 54 A.L.R. 
1485. 

Wash.—Shandrow v. City of Taco¬ 
ma, 62 P.2d 1090, 188 Wash. 889. 
43 C.J. p 1178 note 48. 

Service Installation, in conduct of 
municipal water system resulting in 
street excavation and negligent use 
of defective and unguarded flare held 
made in proprietary capacity, so as 
to render city liable to burned child. 
—^Badten v. City of Stevens Point, 
245 N.W. 130, 209 Wis. 379. 

Basis of action 

Common-law liability of a munici¬ 
pality for injury sustained by a pe¬ 
destrian in a fall over a water-meter 
cover maintained in a sidewalk was 
for neglect in construction of works, 
commercial in character, and under¬ 
taken for a profit, and not for failure 
of municipality to perform statutory 
duty to keep its highways in repair. 
—Lucas V. City of Boston, 48 N.E.2d 
6. 818 Mass. 495. 

94. Mass.—-Wilson v. New Bedford, 
108 Mass. 261, 11 Am.R. 352. 


N.T.—Southeast v. New York, 89 N. 
Y.S. 680, 96 AppJDiv. 598. 

95. Okl.—City of Muskogee v. Tur¬ 
ner, 98 P.2d 1095, 186 Okl. 459. 

Pa.—Rlegel & Co. v. City of Phila¬ 
delphia, 145 A. 837, 296 Pa. 256— 
Hlndes v. City of Pittsburgh, 88 
A.2d 420, 165 Pa.Super. 314—^Boyle 
V. City of Pittsburgh, 21 A. 2d 243, 
145 Pa.Super. 825. 

Begai notice 

Complaints by owner of building 
to city that water was escaping from 
city’s water lines at a certain gener¬ 
al locality were sufficient to consti¬ 
tute legral notice to city, so as to 
render it liable for damage to build¬ 
ing, despite the fact that city’s in¬ 
spector claimed that in response to 
those complaints he visited the 
premises and made an Inspection, but 
found no defect in the water line.— 
City of Muskogee v. Turner, 98 P.2d 
1095, 186 OkL 469. 

96. Ga—C ity of Tallapoosa v. Goe¬ 
bel, 10 S.E.2d 2Q1, 63 OaApp. 1. 

97. Mich.—^Miller v. Kalamazoo, 103 
N.W. 846, 140 Mich. 494. 

43 C.J. p 1179 note 47. 

98. Pa—^M cHale v. Throop Borough, 
18 PASuper. 394. 

48 aj. p 1179 note 48. 

99. N.Y.—Oakes Mfg. Co. v. New 
York, 99 N.E. 640, 206 N.Y. 221, 42 
L.R.A.,N.S, 286, reargument denied 
100 N.E. 414, 206 N.Y. 749. 42 
L.R.A..N.S., 291. 

1. Ga—G riffin v. Griffin Chero Cola 
Bottling Co., 134 S.E. 812, 35 6 a 
A pp. 779. 
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and thus escape liability for failure to make re¬ 
pairs,^ and where a supervisory official has author¬ 
ity to delegate some of his duties to others from 
time to time, in so far as his acts are authorized, 
they are the acts of the municipality, and for any 
negligence on the part of those to whom the duties 
are delegated which might cause damage to others 
the municipality is liable.^ 

Control of board or commission. The fact that a 
board of commissioners or trustees is created by or 
under authority of statute to control municipal wa¬ 
terworks will not relieve the municipality from lia¬ 
bility for the negligent construction or maintenance 
of the works in its proprietary capacity,^ since the 
board in performing such duties is merely the agent 
of the municipality,s and this is true even though 
such board is appointed by the state.^ 

Liability of abutting owner. A lot owner who, 
with the consent of the municipality, constructs at 
his own expense a water pipe to connect the city 
main with his property, is not liable for injury to 
adjacent property due to water escaping from such 
pipe, in t^e absence of negligence on his part^ 

§ 916. PubUc Wells 

A municipal corporation aasuming control of a well as 
a source of supply of drinking water for the public may 
be liable for Injury to one using the well as a result of Its 
negligence In falling to make necessary repairs or to keep 
the water pure. 

When a municipal corporation assumes control of 
a well as a source of supply of drinking water for 
the public, it may become liable for injury to a per¬ 
son using the well, due to its negligence in failing to 
make necessary repairs^ or to keep the water pure.® 
It is not, however, an insurer of the purity of the 
water, and becomes liable to one using it for fail¬ 


ing to cleanse it only after it knows, or with due 
diligence should know, of the impurity.^® Where 
the injury is caused by a defect in the wooden plat¬ 
form of a vrell standing in the public highway, the 
municipality, having constructed the platform, is 
charged with knowledge that the wood is certain to 
decay, and no actual knowledge is necessary to cre¬ 
ate liability.il 

§ 917. Electric Light or Power Plants 

When a municipal corporation engages In the bus¬ 
iness of supplying electric light or power to private con¬ 
sumers, It Is performing a proprietary function, and Is li¬ 
able for Injuries due to the negligence of Its officers, 
agents, and employees In the construction, operation, and 
maintenance of its plant and the conduct of the business. 
In the same manner that Individuals and private corpora¬ 
tions are liable. 

In some jurisdictions it has been held that a mu¬ 
nicipality furnishing electricity with which to light 
streets or public buildings performs a governmental 
function, and hence is not liable for negligence in 
connection with the exercise of such function.i® 
In other jurisdictions, however, it has been held that 
a municipal corporation which voluntarily and for 
its own advantage operates an electric light plant 
for the sole purpose of lighting its streets is not 
exercising a governmental function, and is liable for 
injuries sustained by the negligent operation of the 
plant.i® However this may be, it is a well-estab¬ 
lished rule that, when a municipality engages in the 
business of supplying electric light or power to pri¬ 
vate consumers, it is performing a corporate or 
proprietary function, and is liable for injuries due 
to the negligence of its officers, agents, and em¬ 
ployees in the construction, operation, and mainte¬ 
nance of its plant and the conduct of the business, 
in the same manner that individuals and private 
corporations are liable,^^ unless it is without au- 


2. Neb.—^Harms v. City of Beatrice, 
5 N.W.2d 2S7, 142 Neb. 219, 142 
A.L.R. 239. 

3. La.—Ollphaxit v. Town of Lake 
Providence, App., 198 So. 616. 

4. Iowa.—^Miller Grocery Co. v. Des 
Moines, 192 N.W. 806, 196 Iowa 
13iU, 28 A.L.R. 816. 

43 C.J. p 1180 note 52. 

SUstake la exerolse of power 

Under city charter granting’ board 
of water commissioners general pow¬ 
er to extend water service beyond 
city limits, mistake In exercise of 
power by board or violation of spe¬ 
cific conditions as to extending water 
did not make contract for extension 
of water service ultra vires so as to 
relieve city from liability for tort 
arising out of construction of ex¬ 
tension.—Bator V. Ford Motor Co., 
257 N.W. 906, 269 Mldh. 648. 


6. N.H.—^Rhobldas v. Concord, 47 
A. 82. 70 N.H. 90, 86 Am.S.R. 604, 
61 L.R.A. 881. 

48 C.J. p 1180 note 52, p 939 note 
71 [a] (4). 

A N.Y.—Bailey v. New York, 8 
Hill 531, 38 Ain.D. 669, affirmed 
2 Den. 433. 

Or.—Bsberg Cigar Co. v. Portland, 55 
P. 961, 34 Or. 282. 76 Am.S.R. 661, 
43 L.R.A. 435. 

7- Pa.—^Abraham v. Yardum, 64 Pa. 
Super. 225. 

8. D.C.—Sherwood v. District of 
Columbia, 14 D.C. 276, 51 Am.R. 
776. 

43 C.J. p 1180 note 66. 

9, N.Y.—GDanaher v. Brooklsm, 23 
N.BL 46, 119 N.Y. 241, 7 L.R.A. 
692. 

IOl N.Y.—^Danaher v. Brooklyn, su¬ 
pra. I 
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111 . D.C.—Sherwood t. District of 
Columbia, 14 D.C. 276, 61 Am.R. 
776. 

32. Ark.—City of Little Rock v. Hol¬ 
land, 42 S.W.2d 383, 184 Ark. 381. 

48 C.J. p 1181 note 71. 

13. Tenn.—Saul man v. Nashville, 
175 S.W. 632, 131 Tenn. 427, 434, 
L.R.A.1916B 316, Ann.Cas.l916C 

1264. 

48 C.J. p 1181 note 73. 

Injuries from failure to light or de¬ 
fective lighting of streets gener¬ 
ally see supra § 837. 

Cal.—Sanders v. City of Long 
Beach, 129 P.2d 611, 64 Cal.App.2d 
661. 

Ga.—Carruthers v. City of Hawklns- 
vllle, 166 S.B. 684, 42 Ga.App. 
476. 

ICan.—Snook v. City of Winfield, 61 
P.2d 101, 144 Kan. 876. 
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thority to furnish electricity for private use and 
the fact that the plant also furnishes electricity for 
lighting streets and public buildings does not, in 
most jurisdictions, affect such liability,nor is it 
a defense that at the time of the accident the com¬ 
mercial use of the electric wires causing the injury 
had been abandoned.^^ 

Control of board of commissioners. The fact that 
a municipal electric plant is placed under the con¬ 


trol of a board of commissioners, as authorized by 
statute, does not relieve the municipality from lia¬ 
bility for negligence in the operation of the plant 
where such board is not an independent body, but is 
acting for and representing the municipality.^^ 

Care required. In operating an electric light 
plant and distribution system in its proprietary ca¬ 
pacity, a municipal corporation must exercise rea¬ 
sonable or ordinary care,^^ or the same degree of 


Ey.—City of Madlsonvllle v. Nisbet's 
Adm'r, 109 S.W.2d 698, 270 Ky. 
248. 

Lia.—Hart v. Town of Lake Provi¬ 
dence, 6 La.App. 294. 

Mo.—GozpTUi juris oited In Lockhart 

V. Kansas City, 176 S.W.2d 814, 
815, 851 Mo. 1218—Thompson v. 
City of Lamar, 17 S.W.2d 960, 822 
Mo. 514. 

Ohio.—Huffman v. City of Columbus, 
App.. 51 N.B.2d 410. 

Tenn.—^Hashville Blectric Service v. 
Luna, 204 S.W.2d 529, 186 Tenn. 
176—^Null V. Electric Power Bd. of 
City of Nashville, App., 210 S.W.2d 
490—City of Lawrenceburff v. Dyer, 
11 Tenn.App. 498. 

Tex.—^Hodje v. Lower Colorado 
River Authority, Civ.App., 168 S. 

W. 2d 855, error dismissed. 

48 C.J. p 1181 note 76. 

Chyvenunental or proprietary oapa. 

olty 

(1) The fact that the city derives 
revenue from the operation of Its 
lighting system is not the essential 
factor which makes such activity 
proprietary in nature; rather it is 
that it does not fall within those 
functions which are essentially gov¬ 
ernmental in character.—Sanders v. 
City of Long Beach, 129 P.2d 511, 64 
Cal.App.2d 651. 

(2) The facts that city's acquisi¬ 
tion, maintenance and operation of 
tight plants are authorized by stat¬ 
ute, that operation thereof relates to 
maintenance of public health, and 
that little or no pecuniary benefit 
results to city therefrom, are not 
conclusive that city acts In govern¬ 
mental capacity in maintaining of¬ 
fices incident to operation of such 
plants.—Huffhian v. City of Colum¬ 
bus, Ohio App., 51 N.E.2d 410. 

(8) The function of a municipality 
in operating an electric light system 
is not changed from proprietary to 
governmental by reason of the fact 
that service is extended to points 
outside the boundaries of the munici¬ 
pality.—Nashville Electric Service v. 
Luna, 204 S.W.2d 629, 185 Tenn. 175. 

Relation of governor and governed 
When lighting of streets is done 
by a utility created to conduct com¬ 
mercial business, the relation of city 
owning the utility to one injured 
by negligence of utility employees is 
not that of governor and governed. 


and liability for such injury must 
be determined on basis of a proprie¬ 
tary enterprise conducted by the city. 
—Christian v. City of New London. 
290 N.W. 621. 234 Wls. 123. 

Delegation of duties 

Where superintendent of munici¬ 
pal light department had authority to 
delegate some of his duties to others 
from time to time, in so far as his 
acts were authorized, they were the 
acts of the municipality and for any 
negligence on the part of those to 
whom superintendent delegated part 
of his duties which might cause 
damage to others, the municipality 
was liable.—Oliphant v. Town of 
Lake Providence, LaApp., 198 So. 
516. 

Maintenaaoe of ofliee held not soe- 

oluslvely govenunental 
Ohio.—^Huffman v. City of Columbus, 

App., 61 N.E.2d 410. 

Statutes 

(1) Action in tort against city for 
damages from fire caused by lighting 
which came over city’s defective 
wires which transmitted electricity 
to property contiguous to city held 
not maintainable in absence of stat¬ 
ute creating liability .—hooper v. City 
of Easley, 172 S.E. 705, 172 S.a 
11 . 

(2) The electric power board of 
the city, which was created by a 
private act, could not contend that 
Its operation of a municipal electric 
power system became a municipal 
governmental function under general 
statute declaring the policy of the 
law with reference to municipalities 
acquiring electric systems pursuant 
to such general statute.—^Nashville 
Electric Service v. Luna, 204 S.W.2d 
629, 185 Tenn. 176. 

(3) The fact that statute providing 
for the creation of the electric pow¬ 
er board of the city and providing 
for the acquisition by city th''ough 
board of an electric power system 
in city's corporate capacity also pro¬ 
vided for the carrying of insurance 
to protect against liabilities which 
might occur in operation of system 
indicated legislative intent that the 
term “corporate capacity" was used 
in its ordinary meaning of that capar 
city in which municipality is liable 
for damages resulting from negli¬ 
gence of its employees.—^Nashville 
Electric Service v. Luna, supra. 
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IfnlsaiLcs 

Injunction against operation of 
municipal light plant on ground that 
it constituted a nuisance would be 
proper only under extreme circum¬ 
stances.—^Friedman v. Forest City, 
Iowa, 80 N.W’.2d 752. 

1& Ala.—^Posey v. North Birming¬ 
ham, 45 So. 663, 154 Ala. 611, 15 
L.RA.,N.S., 711. 

48 C.J. p 1181 note 76. 

16. La.—^Bannister v. City of Mon¬ 
roe, 4 LaApp. 182. 

Wis.—Christian v. City of New Lon¬ 
don. 290 N.W. 621, 234 Wls. 123. 

48 C.J. P 1181 note 77. 

Zn North CarOUna 

(1> The rule as stated in the text 
has been followed.—^Fisher v. City of 
New Bern, 53 S.E. 842, 140 N.C. 506, 
111 Am.S.R. 857, 6 L.R.A.,N.S., 542. 

(2) City would be liable if, as al¬ 
leged in complaint, pedestrian was 
injured when electric cable, being 
installed as part of city's electric 
lighting system, was Jerked as pedes¬ 
trian stepped over trench in which 
cable was being placed.—Hamilton v. 
City of Rocky Mount, 154 S.E. 844, 
199 N.C. 504, followed m 154 S.E. 847, 
199 N.a 611. 

(3) However, it has also been held 
that the maintenance of a street 
lighting system is a function, gov¬ 
ernmental in character, which is 
separate from the sale of electricity 
from the same plant, and hence a 
municipality is not liable for its 
negligence in connection therewith.— 
Beach v. Town of Tarboro, 83 S.E.3d 
64, 225 N.a 26. 

17- Neb.—^Todd v. Crete, lls N.W. 
172, 79 Neb. 671, 116 N.W. 807, 79 
Neb. 677. 

18. Ind.—^Richmond v. Lincoln, 79 
N.E. 445. 167 Ind. 468. 

Kan.—Gilmore v. Kansas City. 142 P. 
2d 699, 157 Kan. 552—Seely v. 
Board of Public Utilities of Elan- 
sas City, 67 P.2d 471, 143 Kan. 
965. 

Board held not state aganoy 
Tenn.—^Nashville Electric Service v. 
Lunn. 204 S.W.2d 629, 186 Tenn. 
176. 

19. N.C.—^Terrell v. Washingtoi^ 78 
S.K 888, 158 N.C. 281. 

48 C.J. p 1182 note 81. 
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care as an ordinary public utility,which, in such 
business, may mean the highest degree of care,^^ 
to protect its patrons and others from injury. The 
municipality, however, is not an insurer of the safe¬ 
ty of its plant,and is not liable unless negligence 
is shown.^3 Jt is the duty of the municipality to 
insulate electric wires when necessary^^ and the 
failure to perform such duty is not excused because 
of the expense involved.26 Where the negligence 
of the municipality is based on want of repair of 
electric appliances, notice of the defect to the mu¬ 
nicipality must be shown.2* 

Liability to trespassers or licensees. Where wires 
connecting with the municipal lighting plant run 
along a partition wall above the roof of a build¬ 
ing, the municipality is not liable for injury to a 
person who goes upon the roof without legal right, 
whether he is regarded as a trespasser or a li¬ 
censee,^ and the fact that the injured person is a 
police officer is immaterial.28 

Contribi4tory negligence on the part of the person 


injured will, of course, preclude recovery.2* 

Ultra vires acts or contracts. A contract en¬ 
tered into by a municipality to insure against fire 
caused by its operation of a lighting plant is beyond 
the scope of its power or authority and is ultra vires 
and void.30 A municipality which maintains an 
electric lighting plant, having no power to con¬ 
struct lines beyond the corporate limits, is not lia¬ 
ble for tort in doing so.®^ 

§ 918. Gas Plants 

A municipal corporation engaged In the busineaa of 
furnishing gas to Its Inhabitants acts In a corporate ca¬ 
pacity, even though It also supplies gas for lighting 
streets, and Is liable for negligence In connection with 
such enterprise. 

A municipal corporation which engages in the 
business of furnishing gas to its inhabitants is act¬ 
ing in a private or corporate capacity,®® although 
it also supplies gas for lighting the streets,®® and 
is accordingly liable for negligence in connection 
with such enterprise.®* 


H. ACTIONS 


§ 919. In General 

Where an Injury results from a proper exercise by a 
municipal corporation of statutory authority, an action 
against ft for damages must be In the manner, If any, 
prescribed by statute. 


Where an injury results from a proper exercise 
by a municipal corporation of statutory authority, 
an action against it for damages must be in the 
manner, if any, prescribed by statute;®® but if it is 


Buies of stats railroad oommlsslon 
with reference to maintenance of 
pole power lines are applicable to a 
city, although the commission has no 
authority to regulate or control city 
utilities.—^Polk V. City of Los An¬ 
geles, 159 P.2d 981, 26 CaL2d 519. 

SOL Ala.—Alabama Power Co. v. 
City of GuntersviUe, 188 So. 896, 
286 Ala. 503, 119 A.L.R. 429. 

ICan.—Gilmore v. Kansas City, 142 
P.2d 699, 157 Kan. 552—Webb v. 
City of Oswego, 86 P.2d 553, 149 
Kan. 156. 

21. Kan.—Snook v. City of Windeld, 
61 P.2d 101. 144 Kan. 875. 

43 C.J. p 1182 note 82. 

22. Mo.—Wilhite v. HuntsvUle, 151 
S.W. 232. 167 Mo.App. 155. 

23. Wls.—Green v. Beedaburg, 155 
N.W. 988, 162 Wha 181. 

48 C.J. p 1182 note 84. 

2A Kan.—Stone v. Pleasanton, 283 
P. 812, IIS Kan. 878. 

Va.—^DanvlUe ▼. Thornton, 66 S.K. 
839, 110 Va. 541. 

25. Kan.—Stone v. Pleasanton, 228 
P. 812, 115 Kan. 378. 

Va^—^Danville ▼. Thornton, 66 S.E. 
889, 110 Va. 541. 

S6L Kan^Hlnze v. lola, 142 P. 947, 
92 Kan. 779, AnzkCas.l916B 281. 

48 C.J. p 1182 note 87. 


27. Tex.—Greenville v. Pitts, 107 
S.W. 60. 102 Tex. 1, 132 Am.S.B. 
848, 14 L..R.A,N.S., 979. 

28. Tex.—Greenville v. Pitts, supra. 
48 C.J. p 1182 note 89. 

29. Va.—^Danville v. Thornton, 66 
S.E. 889, lie Va. 541. 

48 C.J. p 1182 note 90. 

30. S.C.—^Looper v. City of Easley, 
172 S.E. 705, 172 S.C. 11. 

81. Ga.—Newton v. City of Moultrie, 
148 S.E. 299, 89 GaJlpp. 702. 
W.Va.—^Hyre v. Brown, 186 S.B. 656, 
102 W.Va. 606. 

32. Pa.—^Western Savings Fund Soc. 
V. Philadelphia, 81 Pa. 185. 

33. Mina.—^Brantman v. Canby, 188 
N.W. 671, 119 Mmn. 896, 48 L.R.A., 
N.S.. 862. 

48 C.J. p 1182 note 96. 

34. Minn.—^Brantman v. Canby, su¬ 
pra. 

43 C.J. p 1182 note 96. 

35. Mass.—^Belkus v. City of Brock¬ 
ton, 184 N.E. 812, 282 Mass. 285— 
Anglim v. City of Brockton, 179 
N.E. 289, 278 Mass. 90. 

48 C.J. p 1182 note 1. 

Actions agamst municipal corx>ora- 
tlons: 

Generally see Infra. 5S 2186-2214. 
For wrongful death see Death i 
18 et aeq. 


Involving aerial navigation see 
Aerial Navigation S 81. 

Actions against municipal hospitals 
see Hospitals S 10. 

Injunctions against municipal cor¬ 
porations! 

Generally see influ 112192; Injunc¬ 
tions 9 111. 

To: 

Enjoin nuisances created by de¬ 
fects In sewers or drains see 
supra 9 893. 

Restrain eommlsslon of particu¬ 
lar torts see supra 9 770. 
Remedy where private property 
taken for public use see Eminent 
Domain 9 894 et seq. 

Consent to being snsd 
Once a sovereign, such as a mu¬ 
nicipality, has consented to being 
sued without any express limitation. 
It subjects Itself at same time to 
procedural rules of forum In which 
It litigates.—Conneway v. City of 
New York, D.CJ7.T., 82 F.Supp. 64. 

Waiver by iminlolpaUty 
Where a municipality elects to go 
to trial In an action of trespass for 
such damages. It waives Its right 
to contend that the proceeding should 
have been tried before viewers.— 
McDonald v. City of Corry, Pa.C6m. 
PI., 28 Erie Co. U5. 
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caused by the unlawful act or negligence of the mu¬ 
nicipality the person injured may maintain tres¬ 
pass*® or an action on the case and in such case 
a statutory proceeding applicable to damages caused 
by the taking of land under the right of eminent do¬ 
main will not lie.*® In a common-law action in tort 
against a municipality plaintiff need not follow the 
procedure prescribed by eminent domain statutes.*® 

The fact that an obstruction on a sidewalk may 
have constituted a public nuisance does not bar an 
action against the municipality for negligence in 
failing to remove the obstruction and to restore a 
sidewalk or footpath.^® A person injured as a re¬ 
sult of an obstruction or projection in a public 
street may frame his complaint in nuisance or in 
negligence, but the choice of one or other label is 
not the test of liability.^i A property owner whose 
property is injured by a nuisance created in the 
operation of a municipal sewage disposal plant has 
been held entitled to maintain an action at law 
against the municipality,although it has also been 
held that in the absence of statutory authority an 
action may not be maintained against a municipal¬ 
ity for damages for a nuisance resulting from a 
di-scharge of raw sewage into a creek on which 
plaintiff resides.'** 

In granting a remedy against a mimicipality the 
legislature may prescribe the conditions, as consid¬ 


ered infra § 920, and the procedure^* under which 
it may be exercised; and in pursuing the statutory 
remedy the procedure prescribed by the statute must 
be followed.*® 

Action in tort or contract. Where the municipal 
negligence also amounts to a breach of its contract, 
the injured person may sue either for the breach of 
the contract or in tort.®® A statute providing that 
claims for damages growing out of tort must be 
presented to the mtmicipal authorities within a 
certain period of time does not deny to a person 
the right to waive the tort and sue in assumpsit 
when the situation is such as to warrant the ac¬ 
tion.®^ 

Sutccessive actions. Where the injury occasioned 
by a wrongful act of a municipal corporation is 
continuing or recurring, the injured person may 
bring successive actions.®* Successive injuries aris¬ 
ing from the negligent or inefficient operation of a 
municipal sewer system give a right to successive 
actions.®* Where the overflowing of a watercourse 
is not a permanent condition, the liability of the 
city which constructed an artificial drain must be 
based on a separate cause of action each time the 
lands of plaintiff are wrongfully flooded.*® 

On the other hand, permanent structures result¬ 
ing in damage from trespass or nuisance have been 
regarded as unabatable and the damage occasioned 


36. Pa.—^Herr v. Altoona, 81 Fa. 
Super. 876—Sberly y. l^chthom, 
Com.Pl., 48 Lianc.Rev. 281. 56 York 
Leg.Rec. 187. 

48 C.J. p 1183 note 8. 

37. Me.—Hamlin v. Biddefortl, 49 A. 
1100. 96 Me. 308. 

Md.—Mayor and City Council of 
Havre de Grace v. Maxa, 9 A.2d 
286. 177 Md. 168. 

Conti naing tort 

Lower riparian owner's cause of 
action against city for polluting 
stream Is for continuing nuisance or 
tort, not continuing trespass.— 
Conestee Mills v. City of Greenville. 
158 S.E. 113. 160 S.C. 10. 75 A.L.R. 
619. 

38. Mass.—^Flske Wharf, etc., Co. v. 
Boston, 60 N.E. 7. 178 Mass. 626. 

Condemnation proceedkigs generally 
see Eminent Domain SS 209-388. 

39. Okl.—Herwlg v. City of Guthrie, 
78 P.2d 798, 182 OfcL 699. 

Dlsoharga of sewage Into zlver 
Okl —Oklahoma City v. Page, 6 P.2d 
1083, 158 Okl. 286. 

Flooding upper ziparian land hy 
damming 

Okl.—Herwlg v. City of Guthrie, 78 
P.2d 798, 182 Okl. 599. 

4a N.T.—O'Neill v. City of Port 
Jervis. 171 NJBl. 694, 258 N.Y. 423. ^ 

68 C. J.S.—22 


41. N.Y.—^Bowers v. Village of 
South Glens Falls. 28 N.Y.&2d 
656, 260 App.Dlv. 439, affirmed 36 
N.E.2d 466. 286 N.Y. 616. 

42. Ind.—City of Frankfort v. Sllp- 
her, 162 N.E. 241, 88 IndLApp. 
366. 

Md.—Llvezey v. Town of Bel Air, 199 
A. 838, 174 Md. 668. 

43. S.C.—Oates v. City of Easley, 
•188 S.B. 604. 182 S.C. 91. 

44. Cal.—Spencer v. City of Call- 
patrla, 49 P.3d 820. 9 Cal.App.2d 
267. 

46. Cal.—Wilkes v. City and County 
of San Francisco. 112 P.2d 759. 
44 Cal.App.2d 393—^Yonker v. City 
of San Gabriel. 73 P.2d 623. 23 
CaLApp.2d 666. 

4a Mass.—Stock v. Boston. 21 N.E. 
871, 149 Mass. 410, 14 Am.S.R. 
430. 

48 C.J. p 1183 note 6. 

47. Ala.—Hunter v. City of Mobile. 
13 So.3d 656. 244 Ala. 818. 

Presentation of claims see Infra. 95 
922-630. 

Waiver of tort and action in contract 
generally see Actions 9 60. 

4a N.Y.—Harrlgan v. Village of 
Delhi, 84 N.Y.S.2d rSS. 
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Damages in case of permanent or 
continuing injury see infra 9 947. * 
Permanent or recurring injury: 
Generally see Actions 5 104 e. 
Limitations of actions generally 
see Limitations of Actions 5 169 
et seqi. 

Nnlsaiios oreatad by pahllo dump 
N.Y.—Thomann v. City of Rochester, 
176 N.E. 129, 256 N.Y. 166. 

49. Ala.—City of Clanton v. John¬ 
son. 17 So.2d 669, 245 Ala. 470. 

Aiiz.—City of Phoenix v. Johnson, 75 
P.2d 80. 51 Ariz. 115. 

N.Y.—Meruk v. City of New York, 
119 N.E. 671, 223 N.Y. 271. 

S.C.—Conestee Mills v. City of 
Greenville. 168 S.E. 113, 160 S.C 10. 
75 A.L.R. 619. 

zaJnxleB ooouxElzig after pnzehase of 
land 

Lower riparian owner, although 
purchasing after eity's Installation 
of sewerage system authorized by 
law. could recover for injuries, after 
purchase of land, from pollution of 
stream by discharge of untreated 
sewage thereinto.—Conestee Mills v. 
City of GreenviUe, 158 S.E. 118, 160 
S.C. 10, 75 A.L.R. 619. 

6a N.Y.—Caahin v. City of New 
Rochelle, 176 N.E. 188. 266 N.Y. 
190. 
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is at once recoverable.®^ 

Jurisdiction and venue. In the absence of express 
statutory provision, a city of one state which is 
operating a water plant in another state cannot be 
sued in the latter state for injuries sustained in the 
city through its negligence.®^ 

The venue in actions in tort against municipal 
corporations must be laid according to such stat¬ 
utory regulations as may exist specifically fixing 
the venue in actions against municipal corpora¬ 
tions.®® The venue of an action in tort against 
a municipal corporation may be changed where a 
change of venue is authorized by statute.®** The 
venue may be changed on such grounds as are speci¬ 
fied the statute,®® such as the fact that plaintiff 


is “doing business” in the county in which the ac¬ 
tion is brought.®® 

§ 920. Conditions Precedent in General 

Tha legislature In granting a remedy against munici¬ 
pal corporations for their torts may Impose conditions 
on the right to enforce the remedy. 

In the absence of statutory or charter require¬ 
ment, the only condition precedent in an action on 
the case for tort against a municipal corporation 
is some unlawful act or breach of duty on the 
part of the municipality and injuries resulting 
therefrom.57 The legislature in granting a reme¬ 
dy to a person injured by a breach of municipal duty 
may impose conditions on the right to enforce the 
remedy,®* even though they make such enforce- 


51- Wbsra dty discliarffsd sawaffs 
on land firom penaanent stnotors, 
cause of action arose immediately, 
accrued to then owner of land, and 
was not transmitted to subsequent 
grantees.—Kent v. City of Trenton, 
Mo.App.. 48 8.W.2d 571. 

58. Kan.—^Marshall v. Kansas City, 
148 P. 637, 96 Kan. 548. L..RJV.. 
1915F 1026. 

53. Cal.—^Finance & Const. Co. of 
California v. City of Sacramento. 
269 P. 167, 204 Cal. 491, followed 
In Glide ▼. City of Sacramento, 269 
P. 169, 204 Cal. 702. 

Venue In actions against municipal 
corporations generally see infra 5 
2203 and the C.J.S. title Venue S 
98, also 67 C.J. P 116 note 70 et 
seq. 

Waiver 

Under California statute governing 
venue In action against city, provid¬ 
ing for stipulation as to trial in any 
county, in action in Nevada state 
court, later removed to Nevada fed¬ 
eral court, against department of wa¬ 
ter and power of California city, de¬ 
fendant waived privilege of being 
sued in county wherein it resided by 
pleading to the merits without rais¬ 
ing objection to venue.—^Department 
of Water and Power of City of Los 
Angeles v. Anderson, C.C.A.Nev., 95 
F.2d 577, certiorari denied 59 S.Ct. 
67, 305 U.S. 607, 83 L.Ed. 386. 

Where cause of aotion arose 

Under some statutes, city could be 
sued in county where cause of action 
arose, although it was county other 
than that of situs of city.—Oklahoma 
City V. Rose, 56 P.2d 775, 176 Okl. 
607—Oklahoma City v. District Court 
of Thirteenth Judicial Diet., 82 P,2d 
818, 168 OkL 235, 98 A.L.R. 489. 

64. Construotlon of statote 
Statute authorizing change of ven¬ 
ue was remedial and hence subject to 
liberal construction.—Finance & 


Const. Co. of California v. City of 
Sacramento, 269 P. 167, 204 Cal. 491, 
followed in Glide v. City of Sacra¬ 
mento, 269 P. 169. 204 Cal. 702. 

55. Cal.—Finance & Const. Co. of 

California v. City of Sacramento. 

269 P. 167, 204 Cal. 491. followed 

in Glide v. City of Sacramento. 269 

P. 169, 204 CaL 702. 

Aotion by oity 

(1) Statute providing that city 
may require transfer of an action 
against it to a neutral county does 
not permit plaintiff to commence 
such action in a neutral county or to 
select its own forum.—San Jose Ice 
& Cold Storage Co. v. City of San 
Jose, 64 P.2d 1099, rehearing denied 
65 P.2d 1824, 19 Cal.App.2d 62. 

(2) In action instituted by plain¬ 
tiffs in county in which they owned 
land and did business, for injunc¬ 
tion restraining city from approprl- 

[ atlng water of river flowing over 
I plaintiff's land, city’s answer specif¬ 
ically denying appropriation of plain¬ 
tiffs’ water and praying that plain¬ 
tiffs be compensated for any appro¬ 
priation found by court to have been 
made was not the beginning of a con¬ 
demnation proceeding by the city, 
and plaintiffs did not have right to 
change of venue under statute pro¬ 
viding for change of venue of action 
instituted by city to county other 
than that in which defendant resides 
or does buslnesa—Arcularius v. City 
of Los Angeles, 76 P.2d 76, 24 Ccd. 
App.2d 365. 

(3) Such statute deals only with 
methods of transferring such ac¬ 
tions, not with proper forum in 
which to commence them.—San Jose 
Ice & Cold Storage Co. v. City of San 
Jose, supra. 

56. *noiiig buslxLess” 

(1) Corporation, suing city for di¬ 
version of water onto corporate 
lands, on which corporation was 
growing crops, was doing business in 
county, authorizing change of venue 
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on motion of city.—^Finance & Const. 
Co. of California v. City of Sacra¬ 
mento, 269 P. 167, 204 Cal. 491, fol¬ 
lowed in Glide v. City of Sacramento, 
269 P. 169. 204 Cal. 702. 

(2) Where city moved for change 
of venue, allegation of plaintiff that 
at commencement of action it owned 
land on which crops were damaged 
supported implied finding It was then 
producing crops and thus doing busi¬ 
ness in county.—Finance & ConsL 
Co. of California v. City of Sacra¬ 
mento. 269 P. 167. 204 Cal. 491. fol¬ 
lowed in Glide v. City of Sacramen¬ 
to. 269 P. 169. 204 Cal. 702. 

57. Kan.—^Kansas City v. King, 68 
P. 1093. 65 Kan. 64. 

Conditions precedent in actions 
against municipalities generally 
see Infra SS 2198, 2I99. 

58. Ala—City of Birmingham v. 
Weston. 172 So. 643, 238 Ala 563, 
109 A.L.R. 970. 

Cal.—^Artukovlch v. Astendorf, 181 
P.2d 831, 21 Cal.2d 329—Johnson 
V. City of Glendale, 65 P.2d 680, 12 
Cal.App.2d 889—Spencer v. City of 
Calipatria 49 P.2d 320, 9 Cal.App. 
2d 267. 

Fla—^Williams v. City of Jackson¬ 
ville, 160 So. 15, 118 Fla 671, 98 
A.L.R. 618. 

Ky.—Galloway v. City of Winches¬ 
ter, 184 S.W.2d 890, 299 Ky. 87— 
City of Irvine v. Cox, 178 S.W.2d 
199, 296 Ky. 680. 

N.T.—Lotter v. Westchester County 
Park Commission, 63 N.Y.S.2d 208. 
186 Misc. 877—^Kaufman v. New 
York City Housing Authority, 67 
N.Y.S.2d 174, affirmed 70 N.Y.S.2d 
829, 272 App.Div. 829. 

Pa—Malenkaitus v. Horwitz, 47 Pa 
Diet A Co. 643, 44 Lack.Jur. 186, 
85 MuaL.R. 52, 11 Som.Co.Leg.J. 
829. 

Tenn.—Sneed v. City of Memphis, 6 
Tenn.App. 1. 

43 C.J. p 1183 note 12, p 1184 note 24 
[b]. 
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ment practically impossible;®® and the right to re¬ 
cover can be availed of only when there has been 
a compliance with the conditions on which the 
right is conferred.®® While it has been stated that, 
in view of the expanding remedies against munici¬ 
palities for negligence, the courts have been alert 
to exact from claimants a meticulous observance of 
all statutory and charter requirements for the pres¬ 
ervation of claims,®! ordinarily exactitude in fol¬ 
lowing the statute is not required, but substantial 
compliance is sufficient,®* 

The legislature may, it has been held, attach rea¬ 
sonable conditions to the enforcement of a com¬ 
mon-law liability of a municipality.®* 

§ 921. Exhaustion of Remedy against Person 
Primarily Liable 

Where required by charter provision, a person Injured 
by reason of a defective or obstructed street or sidewalk 
may not maintain an action against the city until all 
legal remedies against the person primarily liable have 
been exhausted. 

It has been provided in some city charters that, 
where a person is inj'ured by reason of a defective 
or obstructed street or sidewalk, the primary liability 
for such injury is on the abutting owner or other 
person whose wrong or neglect produced or caused 
such defect or obstruction, and that the city shall 


§ 922 

not be liable until all legal remedies against such 
negligent person have been exhausted.®^ Compli¬ 
ance with such requirement is a condition precedent 
to the right of the injured person to maintain an 
action against the city.®® Such charter provisions 
are valid,®® and, being in derogation of the common 
law, should be construed most favorably to the mu¬ 
nicipality.®'^ The person injured must exercise rea¬ 
sonable diligence in pursuing his remedy against 
the person primarily liable,®* and this requires re¬ 
covery of a judgment against such person and ex¬ 
ecution thereon returned wholly or partially unsat¬ 
isfied.®® The negligence or default of the person 
primarily liable must have been the sole cause of 
the injury, and where the injury is caused by the 
actual neglect of the city, concurring with the neg¬ 
lect of the individual, an action may be brought 
against it without first exhausting the remedy 
against such person.^® 

§ 922. Notice or Presentment of Claim for 
Injury 

Particular matters with respect to notice or pre¬ 
sentment of a claim in tort to a municipal corpo¬ 
ration are considered infra §§ 923-930. 

Examine Pocket Parts for later cases. 


Constitutional guaranty Insuring 
open courts and remedies for in¬ 
juries see Constitutional Law 8 
718. 

Equal protection of the laws see 
Constitutional Law 8 659. 
Exhaustion of remedy against person 
primarily liable see infra 8 921. 
Impairment of obligations of con¬ 
tract see Constitutional Law 8 400. 
Imposition of conditions by legisla¬ 
ture to statutory actions generally 
see Actions 8 9 a. 

Notice of claim or Intention to sue 
see Infra 88 922-930. 

Vested rights see Constitutional Law 
8 258. 

With respect to mnniolpallty’s ex. 
eroise of govenmentai fniLotloxLB, 
legislature may affix conditions to 
remedies by private action.—^Tho- 
mann v. City of Rochester, 245 N. 
Y.S. 680, 230 App.Dlv. 612, affirmed 
176 N.E. 129, 256 N.Y. 165, and mo¬ 
tion denied 177 N.E. 136, 256 N.Y. 
552. Reargument denied 177 N.E. 
196, 256 N.Y. 692. 

Power of municipality 

(1) Municipality may Impose con¬ 
ditions precedent where It Is author¬ 
ized to do so by law.—City of 
Brownsville v. Galvan, Tex.Com.App., 
162 S.W.2d 98—Phillips v. City of 
Abilene, Tex.Clv.App., 196 S.W.2d 147 
—City of Wichita Falls v. Geyer, 
Tex.Clv.App., 170 S.W.2d 616. I 


(2) However, a municipality can¬ 
not prescribe condition precedent to 
attachment of liability for breach of 
duty Imposed by general law.—^Wil¬ 
son V. City of East Cleveland, 167 N. 
E. 892, 121 Ohio St. 253. 

69. N.Y.—Gold V. Kingston, 206 N. 
Y.S. 785, 210 App.Div. 523. 

60. Cal.—^Douglass v. City of Los 
Angeles, 53 P.2d 853, 5 Cal.2d 123. 

N.Y.—^Bemardlne v. City of New 
York, 62 N.E.2d 604, 294 N.Y. 361 
—^Ponsrok v. City of Yonkers, 171 
N.E. 917, 264 N.Y. 91—Giovannlel- 
lo V. City of New York, 29« N.Y S. 
886, 168 Mlsc. 868—Threat v. City 
of New York, 288 N.Y.S. 976, 159 
Mlsc. 868. 

Utah.—^Hamilton v. Salt Lake City, 
106 P.2d 1028, 99 Utah 862. 

Action against city for malpraotloe 
of xdbysloian or dentist 
N.Y.-—Derllcka v. Leo. 22 N.E.2d 367, 
281 N.Y. 266—Derllcka v. Leo, 19 
N.Y.S.2d 949, 259 App.Dlv. 607, re¬ 
argument denied 20 N.Y.S.2d 985, 
259 App.Dlv. 1001, affirmed 31 N. 
E.2d 47, 284 N.Y. 711, reargument 
denied 32 N.E. 821, 286 N.Y. 522— 
Martinez v. Modlca, 80 N.Y.S.2d 
182. 

61. N.Y.—Lattlnvllle v. Ereth, 26 N. 
Y.S.2d 484, 175 Misc. 1076. 

62. N.Y.—Glovannlello y. City of 
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New York, 296 N.Y.S. 886, 168 Mlsc. 

868 . 

Substantial compliance with statute 
requlrmg notice of claim see infra 
9 925 a. 

63. Ala.—Cromley v. City of Bir¬ 
mingham, 16 So.2d 278, 244 Ala. 
634. 

Ind.—Sherfey v. City of Brazil, 18 
N.E.2d 668, 213 Ind. 493. 

ei. Wls.—Gordon v. Sullivan, 93 N. 

W. 457, 116 Wls. 543. 

Liability of abutting owners or per¬ 
sons causing defects see supra S5 
857-872. 

65. Wls.—Gordon v. Sullivan, supra. 
48 C.J. P 1188 note 16. 

66. Wls.—Schaefer v. Fond du Lac, 
74 N.W. 810, 99 Wls. 383, 41 L.R.A. 
287. 

43 C.J. P 1188 note 17. 

67. Wls.—Schaefer v. Fond du Lac, 
supra. 

68. Wls.—McFarlane y. Milwaukee, 
supra. 

69. Wls.—Gordon v. Sullivan, 98 N. 
W. 457, 116 Wls. 543—Henker v. 
Fond du Lac, 38 N.W. 187, 71 Wls. 
616. 

70. WlSd—Papworth v. Milwaukee, 
25 N.W. 481, 64 Wls. 389. 
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-Necessity, Nature, and Purpose 

a. In general 

b. Construction, operation, and repeal of 
provisions generally 

c. Applicability in particular cases 

d. Injuries to municipal employees 

e. Notice to abutters or persons causing 
injury 

a. In General 

Previous notice or presentment of a claim for Injuries 
by tort is not necessary at a condition precedent to an 
action against a municipal corporation unless notice or 
presentment Is required by statute, charter, or ordinance. 

In the absence of a requirement imposed by stat¬ 
ute, charter, or ordinance, previous notice or pre¬ 
sentment of a claim for injuries by tort, to the city 
council, treasurer, or other municipal authorities 
is not necessary as a condition precedent to an action 
thereon against the municipality.^^ 

In most jurisdictions, however, it is required, ei¬ 
ther by the charter of the municipality, or by ordi¬ 


nance, or by the provisions of the general statutes, 
that in order that a person who has suffered dam¬ 
ages by reason of defective streets or other unlawful 
or negligent acts of a municipality may maintain 
an action therefor against the municipality, he must 
first give notice of or file or present his claim or, 
as sometimes provided, give notice of his intention 
to sue, in the time and manner prescribed by such 
charter, ordinance, or statute.^* It is well settled 
that the legislature has power to make reasonable 
provisions requiring notice or presentation of claims 
for damages as a condition precedent to actions 
thereon against the municipality,^® including ac¬ 
tions at common law.^^ A municipality may also 
provide for the service of a notice or presentation 
of the claim where it is authorized to do so by 
law,75 but a municipality is without power to pre¬ 
scribe such conditions to the attachment of liability 
for a breach of duty imposed on it by the general 
law-7® 

Provisions requiring notice or presentment of 
claims have been generally held to be valid as 


71. U.S.—^Department of Water and 
Power of City of Loa Angeles v. 
Anderson, C.C.A.Nev., 95 F.2d 577. 
certiorari denied 59 S.Gt. 67, 805 
D.S. 607. 83 L.Sd. 886. 

Ala.—Crumly v. City of Birmingham, 
16 So.2d 273, 244 Ala. 634. 

Cal.—Clinton v. City of Santa Cruz. 

285 P. 1062, 104 Cal.App. 490. 

Del.—^Russell v. ICayor and Council 
of Wilmington, 162 A. 71, 6 W.W. 
Harr. 193. 

43 C.J. p 1184 note 23. 

Elvldence of notice or presentment 
see infra §S 938-940. 

Notice as condition precedent to ac¬ 
tions generally see Actions S 26. 
Notice or presentment as condition 
precedent to action against mu¬ 
nicipality: 

Generally see infra S 2199. 

For wrongful death see Death S 
80. 

Pleading of notice or presentment 
see Infra SS 933-937. 

Question for court or Jury as to suf¬ 
ficiency of claim see infla. § 943. 
Variance between notice and pleading 
see Infra { 937. 

72. U.S.—^Downey v. City of Yon¬ 
kers, D.C.N.Y.. 28 F.Supp. 1018. 
afllrmed, C.C.A., 106 F.2d 69, af¬ 
firmed City of Yonkers v. Downey. 
60 S.Ct. 796, 809 U.S. 690, 84 L.Ed. 
964, rehearing denied 60 S.Ct. 1071, 
810 U.S. 656. 84 L.Ed. 1420, and 
Condon V. Downey, 60 S.Ct. 1071. 
two cases, 810 U.S. 656, 84 L.Ed. 
1420. 

Ala.—Crumly v. City of Birmingham. 

15 So.2d 273, 244 Ala. 684. 

CaL—Wilkes v. City and County of 
San Francisco. 112 P.2d 769, 44 
CalApp.2d 898—Cathey v. City and 


County of San Francisco, 99 P.2d 
1109. 37 Cal.App.2d 576. 

Conn.—Sanger v. City of Bridgeport 
198 A. 746, 124 Conn. 183, 116 A. 
L.R. 1031. 

Hawaii.—Rogers v. City and County 
of Honolulu. 82 Hawaii 722. 

IlL—^Welch V. City of Chicago, 164 
N.E. 226, 323 Ill. 498. 

Ind.—City of Indianapolis v. Uland, 
10 N.E.2d 907. 212 Ind. 616. 

Md.—^Neuenschwander v. Washing¬ 
ton Suburban Sanitary Commis¬ 
sion, 48 A.2d 698, 187 Md. 67. 

Neb.—^Harms v. City of Beatrice, 6 
N.W.2d 287, 142 Neb. 219, 142 A.L.. 
R. 239. 

N.Y.—^Rozell V. City of New York, 
65 N.Y.S.2d 864, 271 App.Div. 832 
—^Zimballst v. Board of Education 
of City of New York, 289 N.Y.S. 
1068, 160 Mlsa 416—Smith v. Vil¬ 
lage of Victor, 236 N.Y.S. 666. 134 
Misc. 888. 

Pa.—Lutz V. City of Scranton, 18 A. 
2d 121, 140 Fa.Super. 189—Johns¬ 
ton V. Borough of Ganonsburg, 34 
Pa.Dlst & Co. 123, 1 Monroe Ij.R. 
136, 80 Mun.LuR. 38, 19 Wash-Co. 
1, 62 York Leg.Rea 187—Orlando 
V. Borough of Hughestown, Com. 
PI., 34 Luz.Leg.Reg. 886. 

Tenn.—Gidcome v. City of Nashville, 
146 S.W.2d 1029, 177 Tenn. 295. 
Utah.—^Nelson v. Logan City, 135 P. 

2d 259, 103 Utah 856. 

Va.—City of South Norfolk v. Dali, 
47 S.E.2d 405, 187 Va 495. 

Wash.—Shaw v. City of Yakima^ 48 
P.2d 680, 183 Wash. 200—Johnson 
V. Endicott 211 P. 717, 123 Wash. 
1—Willett V. Seattle, 166 P. 876, 
96 Wash. 632—^Lenhart v. Hoqul- 
am, 149 P. 650, 86 Wash. 168— 
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International Contract Co. v. Seat¬ 
tle, 134 P. 602, 74 Wash. 662. 

11 C.J. p 817 note 88 [a]. 

OzdlmuLoe 

Tex.—^Phillips y. City of Abilene, 
Civ.App., 196 S.W.2d 147. 

Statute ap]|^Uoable to partloiilar oity 
Ala.—^McCall v. City of Birmingham, 
174 So. 630, 234 Ala. 164. 

Snzplusage 

Provision making statute applica¬ 
ble to a particular city was surplus¬ 
age where the provision was incor¬ 
porated In statute by mere Inadvert¬ 
ence.—^Neuenschwander v. Washing¬ 
ton Suburban Sanitary Commission, 
48 A.2d 693, 187 Md. 67. 

73. Cal.—Sandstoe v. Atchison, T. & 
S. F. Ry. Co., 82 P.2d 216, 28 Cal. 
App.2d 215. 

Md.—^Neuenschwander v. Washing¬ 
ton Suburban Sanitary Commis¬ 
sion, 48 A2d 693. 187 Md. 67. 
Ohio.—Sposato V. Cflty of Youngs¬ 
town, 26 Ohio N.P.,N.S., 213. 

48 CJ. p 1184 note 24. 

74- Ala.—Crumly v. City of Bir¬ 
mingham, 15 So.2d 278, 244 Ala 
684. 

Ind.—Sherfey v. City of Brazil, 13 
N.E.2d 668. 218 Ind. 493. 

48 C.J. p 1184 note 24. 

76. Tex.—City of Brownsville v. 
Galvan, 162 S.W.2d 98, 139 Tex. 
128—^Phillips v. City of AWlone, 
Clv.App.. 196 S.W.2d 147—City of 
Wichita Falls v. Geyer, Clv.App., 
170 S.W.2d 615. 

76ii Ohio.—Wilson v. City of East 
Cleveland, 167 N.E. 892, 121 Ohio 
St. 268. 



63 C.J.S. 


MUNICIPAL CORPORATIONS 


§ 928 


against various objections.^7 Such provisions are, 
however, subject to constitutional limitations and 
restrictions^* and they have been held invalid when 
their provisions were unreasonable.^* Neverthe¬ 
less it has been held that where the right of action 
against the municipality in tort is solely of statutory 
origin, as distinguished from a common-law right. 


the reasonableness of the requirement of notice or 
presentment of claim may not be brought into ques- 
tion.80 

Such provisions are in general mandatory, and 
in the absence of a reasonable excuse, compliance 
therewith is a condition precedent to an action.*^ 
The service of the required notice or presentation 


77. Ala.— city of BirmlnErham v. 
Weston, 172 So. 648, 238 Ala. 568, 
109 A.L 1 .R. 970. 

Cal.—Johnson v. Fresno County, 149 
P.2<1 38, 64 Cal.App.2d 576—Conti¬ 
nental Ins. Co. V. City of Los An- 
flreles, 268 P. 920. 92 CaI.App. 685. 
Ga.—Parrish ▼. Mayor and Aldermen 
of Savannah, 196 8.E. 721, 185 Ga. 
• 828. 

Ind.—Sherfey v. City of Brasil, 18 
N.RSd 568, 218 Ind. 493. 

Kan.—^Davls v. City of El Dorado. 

2fB7 P. 7, 126 Kan. 153. 

Ky.—Galloway v. City of Winchester, 
184 S.W.2d 890, 299 Ky. 87. 

Md.—^Neuenschwander v. Washing¬ 
ton Suburban Sanitary Commis¬ 
sion. 48 A.2d 593, 187 Md. 67. 
Minn.—Olson v. City of Virginia, 800 
ISr.W. 42, 211 Minn. 64, 186 A.L.R. 
1366. 

N.T.—Thomann v. City of Rochester, 
176 N.E. 129, 256 K.T. 166, motion 
denied 177 N.E. 136, 256 N.T. 652 
and reargument denied 177 N.E. 
196, 226 N.T. 692—Bills v. City of 
Geneva, 20 N.Y.S.2d 21. 269 App. 
Dlv. 602, motion denied 83 NJij.2d 
548, 285 N.T, 608. affirmed 41 N.E. 
2d 174, 288 N.T. 478. 

Tex.—City of Waco v. Landlngham, 
157 S.W.2d 631. 138 Tex. 156— 
Bates V. City of Houston, Clv.App., 
189 S.W.2d 17, refused for want of 
merit—City of Waco v. Thralls, 
Clv.App., 172 S.W.2d 142, error re¬ 
fused—Hallman v. City of Pampa, 
Clv.App., 147 S.W.2d 648, error re¬ 
fused. 

Wash.—Young v. City of Seattle, 191 
P.2d 273, 30 Wash.2d 857—Forseth 
V. City of Tacoma, 178 P.2d 867, 27 
Wash.2d 284. 

43 C.J. p 1184 note 24. 

Constitutional guaranty Insuring 
open courts and remedies for Inju¬ 
ries see Constitutional Law § 718. 
Special privileges and Immunities see 
Constitutional Law S 461. 
ta Peaaaylvuila 

(1) Act of July 1, 1937, P.L. 2647, 
53 P.S. S 2774, providing for notice 
of claim. Is valid.—^Malenkaltus v. 
Horwltz, 47 Pa.Dist. & Co. 648, 44 
LackJur. i85, 35 Mun.L.R. 62, 11 
Som.Co.Leg.J. 829—Barnett v. Bo]> 
ough of AllcLulppa, 87 Fa.Dlst. & Co. 
521, 81 Mun.L.R. 218. 

(2) However, It has been held that 
Act of July L 1987, P.L. 2647, 68 P. 
S. fi 2774, Is unconstltutlonaL—^Del¬ 
aney v. Borough of MlnersvUle, Com. 
PI.. 85 Mun.L.R. 26. 


78. N.T.—Thomann v. City of Roch¬ 
ester, 245 N.T.S. 680, 230 App.Div. 
612, affirmed 176 N.E. 129, 256 N. 
T. 165, and motion denied 177 N.E. 
136, 266 N.T. 552. Reargument de¬ 
nied 177 N.E. 196. 266 N.T. 692. 
Tex.—^Allen v. City of Navasota, 
Gom.App., 53 S.W.2d 467. 

Filing of claim where property tak¬ 
en or damaged without compensa¬ 
tion see Eminent Domain 9 410. 
Parfeisl Invalidity 

Provision of city dharter amend¬ 
ment that consent to sue city for 
personal injury shall not be granted 
unless Injured person notifies chair¬ 
man of city commission of time, 
place, and circumstances of Injury 
In writing within ninety days there¬ 
after Is Inseparable from unconstitu¬ 
tional provision that no such suit 
shall be brought without first obtain¬ 
ing consent of majority of commis¬ 
sioners and hence fails within latter 
provision.—City of Terrell v. How¬ 
ard. Ill S.W.2d 692, 130 Tex. 459. 

TU N.T.—^Barry v. Port Jervis, 72 
N.T.S. 104, 64 App-Dlv. 27L 
43 C.J. p 1184 note 24 [d]. 

80. Cal.—Johnson v. City of Glen¬ 
dale, 56 P.2d 680, 12 CaLApp.2d 
889. 

81. U.S.—U. S. V. City of Minneap¬ 
olis, DX^.Mlnn., 68 F.Supp. 586— 
Collins V. City of Memphis, D.C. 
Tenn., 16 F.Supp. 204. 

Ala.—City of Birmingham v. Young, 
22 So.2d 169, 246 Ala. 650—^Downs 
V. City of Birmingham, 198 So. 281, 
240 Ala. 177—^McCall v. City of 
Birmingham, 174 Bo. 630, 234 Ala. 
164—^Howell v- City of Dothan, 174 
So. 624, 284 Ala. 158—City of Bir¬ 
mingham v. Weston, 172 So. 643, 
233 Ala. 563, 109 A.L.R. 970—Mad¬ 
dox V. City of Birmingham, 168 
So. 424, 282 Ala. 888. 

Cal.—^Artukovlch v. Astendorf, 181 
P.2d 881, 21 Cal.2d 829—Redlands 
High School Dist. v. Superior Court 
of San Bernardino County, 125 P.2d 
490, 20 Cal.3d 348—Hall v. City of 
Los Angeles, 120 P.2d 13, 19 Cal. 
2d 198—Shea v. City of San Ber¬ 
nardino, 62 P.2d 865, 7 Cal.2d 688— 
Norton v. City of Pomona, 53 P.2d 
952, 6 Cal.2d 54—Douglass v. City 
of Los Angeles, 58 P.2d 853, 6 Cal. 
2d 123—HufCaker v. Decker, 175 P. 
2d 264, 77 CaLApp.2d 883—Ghiozzi 
V. City of South San Francisco, 164 
P.2d 902, 72 Cal.App.2d 472—John¬ 
son .v. Fresno County, 149 P.2d 88, 
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64 CaLApp.2d 576—Helbach v. City 
of Long Beach, 123 P.2d 62, 60 Cal. 
App. 2d 242—O'Brien v. City and 
County of San Francisco, App., 116 
P.2d 450—Cathey v. City and Coun¬ 
ty of San Francisco, 99 P.2d 1109, 
87 Cal.App.2d 675—Norton v. Hoff¬ 
mann, 93 P.2d 260, 34 Cal.App.2d 
189—Strath v. City of Santa Rosa, 

65 P.2d 894, 19 Cal.App.2d 882— 
Von Arx v. City of Burlingame, 60 
P.2d 806, 16 Cal.App.2d 29—Whlte- 
Satra v. City of Los Angeles, 58 
P.2d 983. 14 Cal.App.2d 688-nJohn- 
son V. City of Glendale. 55 P.2d 
680, 12 CalA.pp.2d 889—Spencer 
V. City of Callpatrla, 49 P.2d 820, 
9 CalApp.2d 267—^Beeson v. City 
of Los Angeles, 300 P. 993, 115 Cal. 
App. 122—Continental Ins. Co. v. 
City of Los Angeles, 268 F. 920, 92 
Cal.App. 585. 

Conn.—Sanger v. City of Bridgeport, 
198 A. 746, 124 Conn. 188, 116 A.L. 

R. 1031—Christian v. City of 
Waterbury, 198 A. 602, 123 Conn. 
162—^Marino v. Town of East 
Haven, 182 A. 225, 120 Conn. 577, 
108 A.L.R. 295—Nlcholaus v. City 
of Bridgeport, 167 A. 826, 117 Conn. 
898—Mlk V. City of Meriden, 138 
A. 129, 106 Conn. 393—^Rlccio v. 
Town of Plainville, 186 A. 872, 106 
Conn. 61. 

Del.—Corpus Juris dtsd la Russell v. 
Mayor and Council of Wilmington, 
■162 A. 71, 72, 6 W.W.Harr. 193. 
Ga.—City of Rome v. Rlgdon, 16 S.E. 
2d 902, 192 Ga. 742—^Pamsh v. 
Idayor and Aldermen of Savannah, 
196 S.E. 721, 185 Ga. 828-^lty of 
Atlanta v. Scott, 18 S.E.2d 76, 66 
Ga.App. 257—City of La Fayette v. 
Rosser, 185 S.E. 377, 68 Ga.App. 
228—City of Savannah v. Herndon, 
162 S.E. 398. 44 Ga.App. 574. 
Hawaii—Cabral v. City and County 
of Honolulu, 82 Hawaii 872. 

Ill.—Graham v. City of Chicago, 178 
NE. 911. 846 Ill. 638—McCarthy 
V. City of Chicago. 88 N.E.2d 619, 
812 IU.App. 268—Harding v. City of 
Chicago, 7 N.E.2d 918, 290 IllApp. 
598. 

Iowa.—Tredwell v. City of Waterloo, 
251 N.W. 87, 218 Iowa 243—Luke 
V. City of Keokuk, 211 N.W. 688, 
202 Iowa 1128. 

Kan.—^Thomas v. City of Coffeyvllle, 

66 P.2d 600, 146 Kan. 588—Jones 
V. Kansas City, 66 P.2d 579, 146 
Kan. 691. 

Ky.—City of Louisville v. Verst, 218 

S. W.2d 617, 808 K^. 46—Relbel v. 
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of the claim ordinarily constitutes, at least in the 
case of a statutory liability, an essential and integral 
part of the cause of action,^^ and the effect of the 
provisions requiring notice or presentation should 
not be weakened by the courts endeavoring to aid 


claimants who have omitted to conform to the 
requirement.^® Such provisions do not prescribe 
a period of limitations within which action must be 
brought.®^ 

Under some statutes, however, failure to comply 


Woolworth, 190 S.W.2d 866, 301 Ky. 
76—Galloway v. City of Winches¬ 
ter, 184 SW2d 890, 299 Ky. 87— 
City of Elsmere v. Brown, 180 S W 
2d 86, 297 Ky. 333—Treltz v. City 
of Louisville, 167 S.W.2d 860. 292 
Ky. 664. 

Md.—^Neuenschwander v. Washington 
Suburban Sanitary Commission. 48 
A.2d 593. 187 Md. 67. 

Masa—^Whalen v. Worcester Electric 
Light Co., 29 N.E.2d 763. 307 Mass. 
169—^Klng V. City of Boston. 15 
N.E.2d 191, 300 Mass. 377—Brock- 
lesby V. City of Newton. 200 N.E. 
351, 394 Mass. 41—Brown v. Town 
of Winthrop. 176 N.E. 50. 276 Masa 
43—Schneider v. Boston Elevated 
Ry. Co., 166 N.E. 734. 259 Masa 
664—^Doollng v. City of Malden, 
165 N.E. 636. 268 Masa 570—O’¬ 
Connell V. City of Cambridge, 164 
N.E. 760, 258 Mass. 203. 

Mich.—^Doyle v. Kammeraad, 17 N.W. 
2d 165, 310 Mich. 233—Sykes v. 
City of Battle Creek, 286 N.W. 117, 
288 Mich. 660—^Harrington v. City 
of Battle Creek, 284 N.W. 680, 288 
Mich. 162—^Northrup v. City of 
Jackson. 262 N.W. 641, 278 Mich. 
20 . 

Minn.—^Louko v. Village of Hlbblng. 
26 N.W.2d 234, 222 Minn. 463— 
Johnson v. City of Chisholm, 24 
N.W.2d 232, 222 Minn. 179. 

Mont.—Campbell v. City of Helena* 
16 P.2d 1, 92 Mont. 866. 

Neb.—^Bethschelder v. City of Heb¬ 
ron, Thayer County, 291 N.W. 684, 
137 Neb. 909. 

N.T.—^Bemardlne v. City of New 
York, 62 N.E.3d 604, 294 N.T. 861— 
Marino v. City of New York, 70 
N.Y.S.2d 189, 272 App.Dlv. 828— 
Rozell V. City of New York, 66 N. 
Y.S.2d 864, 271 App.Div. 832— 

Bowers v. Village of South Glens 
Falls, 23 N.Y.S.2d 666, 260 App.Dlv. 
439, affirmed 86 N.B.2d 455, 286 
N.Y. 616—^Ellis V. City of Greneva, 
20 N.Y.S.2d 21. 259 App.Dlv. 502, 
motion denied 88 N.E.2d 643. 285 
N.Y. 608. affirmed 41 N.E.2d 174, 
288 N.Y. 478—Rudolph v. City of 
New York, 77 N.Y.S.2d 788, 191 
Misa 947—^Meadows v. Village of 
Mineola, 72 N.Y.S.2d 868, 190 Mlsa 
815—^Byrnes v. City of New York, 
69 N.Y.S.2d 876, 188 Mlsa 85— 
Fox V. Village of Flelschmanns, 84 
N.Y.S.2d 423, 178 Mlsa 464—Rey¬ 
nolds V. Village of Nyack, Rock¬ 
land County. 18 N.Y.S.2d 283, 172 
Mlsa 963, affirmed Reynolds v. Vil¬ 
lage of Nyack. 17 N.Y.S.2d 714, 258 
APP.D1V. 667—^House v. City of 
New York, 250 N.Y.S. 68. 140 Mlsa 


132—Rossi V. City of Schenectady, 
233 N.Y.S. 513, 138 Mlsc. 792— 
SQuaw Island Freight & Terminal 
Cor V. City of BufCalo, 231 N.Y.S 
139, 133 Mlsa 64—Lauer v. City of 
New York. 48 N.T.S.2d 261, af¬ 
firmed 44 N.Y.S.2d 680. 266 App. 
Dlv. 959, reargument and appeal 
denied 46 N.Y.S.2d 413, 266 App. 
Dlv. 1003—Todd v. City of New 
York. 23 N.Y.S.2d 884. 

N.C.—^Barnett v. Elizabeth City, 24 
S.E.2d 264, 222 N.a 760—Webster 
V. City of Charlotte, 22 S.E.2d 900. 
222 N.C. 821—Wallace v. City of 
Asheville. 179 S.E. 18. 208 N.C. 74— 
Virginia Trust Co. v. City of Ashe¬ 
ville, 176 S.E. 257, 207 N.C. 162. 

Pa.—Jozefski v. City of Erie, Com.Pl., 
22 Erie.Co. 198. 

R.I.—Ckizpus Juris cited in Lane v. 
Cray. 149 A. 698, 594, 60 R.I. 486. 
68 A.L.R. 1530. 

Tenn.—Gldcome v. City of Nashville, 
146 S.W.2d 1029, 177 Tenn. 295— 
Gilkey v. City of Memphis, 17 S.W. 
2d 4. 169 Tenn. 220—City of Nash¬ 
ville v. Nevin. 12 Tenn.App. 336— 
Sneed v. City of Memphis, 6 Tenn. 
App. 1. 

Tex.—City of Terrell v. Howard, 111 
S.W.2d 692, 130 Tex. 459—Hallman 
V. City of PempEU Civ.App., 147 
S.W.2d 648, error refused—City of 
Houston V. Chapman, Civ.App., 146 
S.W.2d 669, error dismissed Judg¬ 
ment correct—^Brewster v. Baker. 
Clv.App., 189 S.W.2d 648—Geo. L. 
Simpson & Co. v. City of Lubbock, 
Civ.App., 17 8.W.2d 163, error dis¬ 
missed—City of Waco v. Watkins. 
Clv.App., 292 S.W. 688. 

Wash.—^Forseth v. City of Tacoma, 
178 P.2d 357, 27 Wash.2d 284— 
Duschalne v. City of Everett, 106 
P.2d 18, 6 Wash.2d 181, 130 A.L.R. 
184—Shaw v. City of Yakima, 48 
P.2d 630, 188 Wash. 200. 

Wls.—Calvert v. City of Appleton, 
219 N.W. 102, 196 Wis. 236. fol¬ 
lowed in 219 N.W. 104, 196 Wls. 
241. 

43 C.J. p 1184 note 26. 

Allowance of costs as dependent on 
presentation of claim see infra i 
948. 

Excuses see Infra 8 927. 

AotioiL against city for malpraotioe 
of Shysioiaa or dentist 

N.Y.—^Derllcka v. Leo, 22 NJB3.2d 867, 
281 N.Y. 266—^Derlicka y. Leo, 19 
N.Y.S.2d 940. 259 App.Diy. 607, re¬ 
argument denied 20 N.Y.S.2d 986, 
269 App.Div. 1001, affirmed 81 N.E. 
2d 47, 284 N.Y. 711, reargument 
denied 82 N.E.2d 821, 285 N.Y. 623 
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—^Martinez v. Modica, 80 N.Y.SnSd 
132. 191 Mlsc. 886. 

Compliance with ordinance reanlzing 
notice or presentment 
Tex.—City of Terrell v. Howard, 111 
S.W.2d 692, 130 Tex. 459—PhlUlps 
V. City of Abilene, Clv.App., 196 
S.W.2d 147. 

Question is one of Jnrisdlotioa and 
can be raised any time during pro¬ 
ceeding against city.—Treltz v. City 
of Louisville, 167 S.W.2d 860, 292 
Ky. 654. 

Although negUgenoe is imputed to 
servants of municipality, the pre¬ 
scribed notice to specified municipal 
officers is a condition precedent 
where such negligence is not imput¬ 
able to the servants Individually.— 
Parsons v. Ft. Worth, 68 S.W. 889, 
26 Tex.Clv.App. 278. 

83. Cal.—Department of Water and 
Power of City of Los Angeles v. 
Inyo Chemical Co., 108 P.2d 410, 
16 Cal.2d 744—Helbach v. City of 
Long Beach, 123 P.2d 62, 60 Cal. 
App.2d 242. 

Minn.—Szroka v. Northwestern Bell 
Telephone Co., 218 N.W. 567, 171 
Minn. 67, 69 A.L.R. 404. 

N.Y.—^FOx V. Village of Flelsch- 
manns. 84 N.Y.S.2d 428, 178 Mlsc. 
454—^Adonnlno v. Village of Mount 
Morris, 12 N.Y.S.2d 668, 171 Mlsc. 
383. 

Tenn.—Gilkey v. City of Memphis, 17 
S.W.2d 4. 169 Tenn. 220—City of 
Knoxville v. Ryan, 18 Tenn.App. 
186. 

Necessity for pleading and proving 
notice see infra 85 984. 987. 

83. N.T.—Fox V. Village of Flelsch¬ 
manns, 84 N.Y.S.2d 423, 178 Mlsc. 
464—Briggs v. Village of Peekskill, 
16 N.Y.S.2d 878. modified on other 
grounds 19 N.Y.8.2d 11, 269 App. 
Div. 819. 

84. Ky.—Galloway ▼. City of Win¬ 
chester, 184 N.W.2d 890, 299 Ky. 
87. 

N.T.—^Briggs y. Village of Peekskill, 
19 N.Y.8.2d 11, 259 App.Div. 819. 
Tex.—^Bates v. City of Houston, Civ. 
App., 189 S.W.2d 17, refused for 
want of merit 

Limitations of actions see infra 8 
931. 

For purposes of oodlflcatloa 
In Maryland a statute, applicable 
to Montgomery, Prince George’s, 
one other county, providing that no 
personal Injury action shall be main¬ 
tained against municipal corporation 
unless written notice is given to mu¬ 
nicipal corporation within ninety- 
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with the provision for notice or presentation of 
claim does not prevent the maintenance of an action 
on the claim,85 at least in the case of liability of 
a municipality at common law ;86 and, as considered 
infra § 948, the failure under certain statutes mere¬ 
ly precludes plaintiff from recovering costs. Some 


statutes have also been held to affect only the rem¬ 
edy,8“^ and some statutes have been construed to be 
merely statutes of limitation.88 

Purpose of requirement. The statutes and charter 
provisions requiring notice or presentment have been 
enacted for several reasons.88 Thus, it has been 


days of Injury, bas effect of statute 
of limitations, and hence was proper¬ 
ly codified under limitation of 
actions, notwithstanding* requirement 
of notice actually created a condi¬ 
tion precedent to right to maintain 
action.—^Neuenschwander v. Wash¬ 
ington Suburban Sanitary Commis¬ 
sion, 48 A.2d 698, 187 Md. 67. 

BB. Okl.—Kaw City v. Wooden. 265 

P. 1057, 130 Okl. 162. 

48 C.J. p 1186 note 28. 

Sepeal of statute 

Comp.SLOkl.1921 S 4578 permit¬ 
ting maintenance of action without 
filing claim was not repealed by 
Comp.St.l921, 5S 8596. 8596 —Kaw 
City V. Wooden, 266 P. 1067, 180 Okl. 
162. 

Xu Femisylvaiila 

(1) Statute requiring service of 
notice on city of a claim within 
six months from date of accident 
complained of does not create condi¬ 
tion precedent to action against city 
and does not Indicate intent to Im¬ 
pair right of action.—Lutz v. City of 
Scranton, 18 A.2d 121, 140 Pa.Super. 
139—Buchanan v. Smith Tp., Com. 
PI., 24 Wash.Co. 188. 

(2) However, It has been held that 
the statutory notice is a condition 
precedent to a cause of action and 
that an action ex delicto may not 
be maintained where there has been 
a failure to file a notice of claim In 
office of clerk or secretary of mu¬ 
nicipality within six months from 
fiate of origin of claim.—Brahm v. 
•City of Union town, 40 Pa.Dist. & 
Co. 79. 3 Fay.L..J. 222. 82 Mun.L.R. 
126—Holston v. Washington County, 
Com.Pl., 22 Wash. 72. 

Xu Virginia 

(1) Code 1942 S 6048 a and charter 
provisions of various cities requiring 
notice of claim to city in negligence 
cases are mandatory and compliance 
with them Is necessary but not Juris¬ 
dictional, and failure to allege such 
notice is matter of defense, not 
a complete bar to action nor a condi¬ 
tion precedent to right to institute 
it.—City of South Norfolk v. Dali, 47 
S.H.2d 405. 187 Va. 495. 

(2) Formerly the filing of the no¬ 
tice as required by Code 1942 S 6048 
a and by the charters of various 
cities was regarded as a condition 
precedent to the maintenance of an 
action.—City of South Norfolk v. 
Dail, aupra—Clty of Richmond v. 
Best, 28 S.B.2d 224, 180 Va. 439— 
City o-f Portsmouth v. Madrey, 191 S. 


B. 595, 168 Va. 617—Jackson v. Clty 
of Richmond. 146 S.B. 303. 162 Va 
74—City of Richmond v. Jeter, 141 
S.E. 260. 149 Va. 235—Bowles v. 
Richmond, 129 S.E. 489. 133 S.B. 593. 
147 Va, 720—O'Neil v. Richmond, 126 
S.B. 66, 141 Va. 168. 

(3) “We therefore hold in the light 
of what we now regard as the better 
reason, that the requirement is not 
Jurisdictional to the institution of an 
action against a city, and that our 
former decisions so holding should 
be disapproved and modified to that 
extenL*'—City of South Norfolk v. 
Dail. 47 S.E.2d 405, 409, 187 Va. 495. 

(4) Pleading of notice of claim see 
Infra § 934. 

86. Wyo.—^Town Council of Town 

of Hudson V. Ladd, 263 P. 703, 87 

Wyo. 419. 

Xa 

(1) Statutes requiring notice to be 
given a city before an action may be 
brought or maintained for damages 
arising out of city's negligence or 
tort limit both the bringing and the 
maintenance of an action, and do not, 
at least In the case of a common-law 
liability of a city, constitute a condi¬ 
tion precedent to the liability or to 
the accrual of a claimant’s right 
against city.—^Aaron v. City of Tip- 
ton, 32 N.E.2d 88. 218 Ind. 227. 

(2) Statutes requiring giving of 
notice of Injury to municipalities are. 
at least in the case of a common-law 
liability of a city, a limitation on 
right to a remedy.—Sherfey v. City 
of Brazil, 18 N.E.2d 668, 213 Ind. 
498. 

(3) However, it has also been 
held, at least In the case of statutory 
liability of a city, that the statutory 
requirement of notice is mandatory 
and that the giving of the notice Is 
a condition precedent to a right of 
action.—City of Indianapolis v. 
Uland. 10 N.B.2d 907. 212 Ind. 616— 
City of Gary v. McNulty, 194 NE. 
198. 99 Ind.App. 641—43 C.J. p 1184 
note 26. 

Xn UiBsoazi 

(1) In some cases it has been held 
that the required notice is a condi¬ 
tion precedent to the maintenance of 
an action.—^Dohrlng v. Kansas City. 
71 S.W.2d 170, 228 Mo.App. 619— 
Kling V. Kansas City, 61 S.W.2d 411, 
237 Mo.App. 1248—43 C.J. p 1184 note 
26. 

(2) However, in other cases, at 
least In the case of common-law ac¬ 
tions, the giving of the required no- 
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' lice la necessary In order to recover, 
'3ut plaintiff is not required to plead 
the giving of notice as part of the 
cause of action.—Cole v. City of St. 
Joseph. 50 S.W.2d 623, S3 A.L.R. 742. 

(3) Giving of statutory notice to 
city of injury Is not essential to 
make out common-law cause of ac¬ 
tion for pedestrian's injuries result¬ 
ing from defect in street, but statute 
goes to remedy rather than to right. 
—Koontz V. City of St. Louis, 89 
S.W.2d 586, 230 Mo.App. 128. 

(4) Necessity for pleading service 
of notice see infra S 934. 

87. U.S.—^Department of Water and 
Power of City of Los Angeles v. 
Anderson, C.C.A.Nev.. 95 F.2d 677, 
certiorari denied 69 S.CL 67, 806 
U.S. 607. 83 L.Ed. 386. 

City in another state 
Noncompliance with provision of 
charter of California city requiring 
presentation of claim against city or 
its boards or officers before bringing 
action thereon did not bar action in 
Nevada state court, later removed to 
Nevada federal court, against depart¬ 
ment of water and power of such 
city, since charter provision affected 
plaintiff’s remedy, and not his righL 
—^Department of Water and Power 
of City of Los Angeles v. Anderson, 
supra. 

83. Utah.—^Hamilton v. Salt Lake 
City, 106 P.2d 1028, 99 Utah 362. 

88. Vo.—City of South Norfolk v. 
Dail, 47 S.E.2d 405, 187 Va. 495. 
“Two purposes have been sng- 

gested, namely, to provide the city 
with information in order that It 
may settle claims of merits with¬ 
out litigation.. .and where there is 
continuing damage to give the city 
an opportunity to provide against 
the continuance of the injury.*’— 
Knight V. City of Los Angeles, 160 
P.2d 779, 780, 781, 26 Cal.2d 764. 
Paztlcnlar purposes 

(1) One of purposes of ordinance 
requiring written claim for personal 
injury against city to be filed within 
thirty days after accident is to put 
claimants on record promptly as to 
how accident occurred, nature and 
extent of injuries, as well as time 
and place thereof, so as to avoid such 
matters resting in parol until time 
of trial.—Phillips v. City of Abilene, 
Tex.Clv.App., 196 S.W.2d 147. 

(2) Purpose of notice is not alone 
to afford opportunity for Investiga¬ 
tion but to confine plaintiff substan- 
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generally held that the purpose is to advise the 
municipality in what the alleged negligence con¬ 
sists, and give it an opportunity to investigate while 
the facts are fresh and the conditions remain sub¬ 
stantially the same,®0 thereby enabling it better to 


guard against fraudulent and unfounded® ^ and 
stale®® claims, and to prepare for trial if it de¬ 
cides not to settle the claim,®® or make a settle¬ 
ment, and thereby avoid litigation.®^ Hence, if 
plaintiff willfully removes the defect before serving 


tially to character of defect alleged 
in notice and claimed to have caused 
injury and consequent liability of 
city.—^Harrlnaton v. City of Battle 
Creek, 284 l^.W. 680, 288 Mich. 162. 

Bea^t of mujilclpal corxtoratlon 
Statute requinnsr presentation of 
claim is for benefit of municipal 
corporation and not of claimant.— 
Dickinson v. New York, 92 N.T. 684, 
17 N.T.Wkly.Dlg. 193. 

90L Ala.—City of Birmingham v. 
Young, 22 So.2d 169, 246 Ala. 650— 
Cole V. City of Birmingham, 11 
So.2d 148, 248 Ala. 661—Smith v. 
City of Birmingham, 9 So.2d 299, 
243 Ala. 124—^McDougall v. City of 
Birmingham. 123 So. 83, 219 Ala. 
686, 63 A.L.R. 1076—City of 

Birmingham v. Jeff, 184 So. 278. 
28 Ala.App. 848, reversed on other 
grounds 184 So. 281. 236 Ala. 640. 
Cal.—^Ekistlick v. City of Los Angeles. 
177 P.2d 558, 29 Cal.2d 661— 

Sandstoe v. Atchison, T. & S. F. 
By. Co., 82 P.2d 216, 28 CalApp.2d 
215. 

Colo.—^Nelson v. City and County of 
Denver, 122 P.2d 262, 169 Colo. 
113. 

Conn.—Christian v. City of Water- 
bury. 193 A. 602, 128 Conn. 162— 
Marino v. Town of East Haven, 
182 A. 225, 120 Conn. 677, 103 
AX..B. 295—Nlcholaus v. City of 
Bridgeport. 167 A. 826, 117 Conn. 
398. 

Ga.—^Mayor, etc., of City of Buford 
V. Light. 15 S.E.2d 469. 66 Oa.App. 
99—Olmstead v. Mayor and Aider- 
men of City of Savannah, 196 S.E. 
923, 67 Ga.App. 816—City of At¬ 
lanta v. Blackmon, 178 S.E. 467, 50 
Ga..App. 448. 

Idaho.—^Dvnn v. Boise City, 283 P. 
606. 48 Idaho 560—^Dunn v. B(^se 
City, 262 P. 507, 45 Idaho 362. 
Ill.—Bryant v. City of Chicago, 49 
N.E.2d 654. 819 IllJ^p. 624— 

Lutsch V. City of Chicago, 47 N.E. 
8d 646. 818 IlLApp. 166. 

Ind.—^Aaron v. City of Tipton, 82 
N.B.2d 88, 218 Ind. 227. 

Iowa.—^Tredwell v. City of Waterloo, 

261 N.W. 37, 218 Iowa 243. 

Ky.—Spangler's Adm'r v. City of 
Mlddlesboro, 191 S.W.2d 414, 301 
Ky. 237—Galloway v. City of Wm- 
chester. 184 S.W.2d 890, 299 Ky. 
87. 

Mich.—Northnip v. City of Jackson, 

262 N.W. 641. 278 Mich. 20. 

Mo.—^David v. City of St. Louis, 96 

S.W.2d 358, 339 Mo. 241, 106 AL.R. 
840—Cole V. City of St. Joseph, 50 
S.'W.Sd 628—Koontz v. City of St. 


Louis. 89 S.W.2d 586, 230 Mo.App. 
128. 

Mont.—Campbell v. City of Helena, 
16 P.3d 1. 92 Mont. 366—^Nagle v. 
City of Billings, 260 P. 717, 80 
Mont. 278. 

Neb.—^Beths<fiieider v. City of Heb¬ 
ron, Thayer County. 291 N.W. 684, 
137 Neb. 909. 

N.Y.—^Denedce v. Property Col¬ 
laterals. 17 N.B.2d 787, 279 N.Y. 
106—^Kamnitzer v. City of New 
York, 40 N.Y.S.2d 139. 266 App.Div. 
636—Bowers v. Village of South 
Glens Falls. 23 N.Y.S.2d 666, 260 
App.Div. 439, affirmed 36 N.E.2d 
456. 286 N.Y. 616—MacDonald v. 
City of Beacon, 60 N.Y.S.2d 296, 
183 Mlsc. 1068, reversed on other 
grounds 55 N.T.S.2d 124, 269 App. 
Dlv. 754, appeal dismissed 62 N.E. 
Sd 396, 294 N.Y. 844, appeal denied 
67 N.Y.S.2d 848, 269 App.Div. 941— 
Felder v. George H. Fllnn Corpora¬ 
tion, 45 N.Y.S.2d 489, 181 Misc. 
119—^Marcantonio v. City of Bea^ 
con, 288 N.Y.S. 455. 158 Mlsc. 851. 
affirmed 288 N.Y.S. 781. 247 App. 
Div. 822. 

N.C.—^Perry v. City of High Point. 

12 S.E.2d 275, 218 N.C. 714. 

Pa.—^Piazza v. City of Chester, Com. 
PI., 32 Del.Co. 526—Weisshaar v. 
Ye€Ldon Borough, Com.Pl.. 29 Del. 
Co. 396. 31 Mun.L.R. 208. 

R.I.—Gannon v. Fitzpatrick, 191 A. 
489, 68 R.I. 147—Oospus Juris oited 
In Lane v. Cray, 149 A. 698, 694, 
50 R.I. 486, 68 A.L.R. 1680. 

Tenn.—Corpus Juris quotedL la Gid- 
come V. City of Nashville, 146 S.W. 
2d 1029, 1032, 177 Tenn. 295— 
City of Nashville t. Nevln, 12 
Tenn.App. 386. 

Tex.—MouiUe v. City of Port Arthur, 
CivA.pp., 164 S.W.2d 219—Corpus 
Juris cited ia City of Waco v. 
Landingham, Clv.App., 158 S.W.2d 
79, 80, certified question answered 
167 S.W.2d 681, 138 Tex. 166, error 
refused—City of Waco v. Watkins, 
CivApp., 292 S.W. 683. 

Utah.—White v. Heber City, 26 P.2d 
333, 82 Utah 647. 

Va.—^Mercer v. City of Richmond, 148 
S.B. 803, 152 Va. 786, 64 A.L.R. 
1054. 

Wash.—Cook v. City of Yakima, 168 
P.2d 279, 21 Wash.2d 810. 

48 C.J. p 1186 note 30. 

91 . Conn.—Greenberg v. City of 
Waterbury, 167 A. 88, 117 Conn. 
67. 

Ill.—Murphy V. City of Chicago. 47 
N.E.2d 494, 818 IlLApp. 166. 

Mich.—Meriifleld v. Village of Paw 
Paw, 266 N.W. 461, 274 Mich. 650. 
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N.Y.—Rudolph V. City of New York. 

77 N.Y.S.2d 788. 191 Misc. 947. 

Pa.—Badger v. Upper Darby Tp., 86 
A.2d 607, 848 Pa 651—Lutz v. City 
of Scranton, 18 A.2d 121, 140 Pa 
Super. 139—Weisshaar v. Yeadon 
Borough, 29 DeLCo. 896, 31 Mun.L. 

R. 208. 

Tenn.—^idcome v. City of Nashville.. 

145 S.W.2d 1029, 177 Tenn. 295. 
Tex.—City of Waco v. Landingham, 
C1V.APP., 158 S.W.2d 79, certified 
question answered 167 S.W.2d 631,. 
138 Tex. 166—City of Houston v. 
Chapman, Clv.App., 145 S.W.2d 669, 
error dismissed. Judgment correct. 
Wash.—Cook v. City of Yakima 168 
P.2d 279, 21 Wa8h.2d 810. 

48 C.J. p 1186 note 81. 

98. Mo.—^Plater v. Kansas City. 68- 

S. W.2d 800, 334 Mo. 842. 

Pa—^Badger v. Upper Darby Tp., 
86 A.2d 607, 848 Pa 561—Lutz v. 
City of Scranton. 13 A.2d 121, 140 
PaSuper. 189—Weisshaar v. Yea¬ 
don Borough, >29 Del.Co. 896, 31 
Mun.L.R. 208. 

99. III.—^Reed ▼. City of Chicago. 82 

N.E.2d 680, 809 Ill.App. 129— 

Schmidt V. City of Chloago, 1 N.E^ 
2d 284, 284 IlLApp. 570. 

Ind.—^Aaron v. City of Tipton, 82 
N.B.2d 88, 218 Ind. 227. 

R.I.—Lane v. Cray, 149 A. 693, 50 R. 

I. 486, 68 A.L.R. 1630. 

Tenn.—Gidcome v. City of Nashvilla 
145 SW.2d 1029, 177 Tenn. 296. 
Tex.—City of Waco v. Landingham, 
Civ.App., 168 S.W.2d 79, certified 
question answered 167 S.W.2d 691, 
188 Tex. 166. 

48 C.J. p 1186 note 32. 

94. Ala—City of Birmingham ir.. 
Young, 22 So.2d 169, 246 Ala 650— 
Cole v. City of Birmingham, 11 So. 
2d 148. 248 Ala 661. 

CaL—^Eastlick v. City of Los An¬ 
geles, 177 P.2d 558, 29 Cal.2d 661— 
Natural Soda Products Co. v. City 
of Los Angeles, 143 P.2d 12, 28 Cal. 
2d 193, certiorari denied City of 
Los Angeles v. Natural Soda Prod¬ 
ucts Co., 64 S.Ct. 790, 821 U.S. 793, 
88 L.Ed. 1082, rehearing denied 64 
S.Ct 942. 822 U.S. 766, 88 L.Ed. 
1594—^Norton v. City of Pomona 5® 
P.2d 952. 5 CaL2d 64—Sandstoe v. 
Atchison. T. & S. F. Ry. Co., 82 
P.2d 216, 28 CalA.pp.2d 216. 

Ind.—^Aaron ▼. City of Tipton, 82 
N.E.2d 88. 218 Ind. 227. 

Mo.—Dohring v. Kansas City, 71 S. 

W.2d 170, 228 Mo.App. 619. 

Mont.—Nagle v. City of Billings, 260 
P. 717, 80 Mont. 278. 

N.Y.—^Denecke v. Property Col- 
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notice, the object of the statute is frustrated, and 
a notice thereafter served is ineffectual.®® 

Effect of hringmg suit. Some statutes requiring 
notice or presentation of claim within a specified 
time have been held to apply only where suit is de¬ 
layed beyond that time,®® and, as considered infra 
§ 925 b, in some jurisdictions, but not in others, 
the commencement of a suit within the time so 
prescribed is held a sufiScient notice or presenta¬ 
tion of claim. 

New action after dismissal. An action brought 
without giving the statutory notice may be dismissed 
and a new action commenced after giving the no¬ 
tice as required.®^ 

h. Construction, Operation, and Repeal of Pro¬ 
visions Generally 

The general rules governing the construction, opera¬ 
tion, and repeal of statutes ordinarily are applicable In the 
case of statutes and charter previsions requiring notice 
or presentation of a claim to a municipal corporation. 

The general rules governing the construction and 
operation of statutes usually apply to statutes and 


charter provisions requiring notice or presentation 
of a claim to a municipal corporation as a condi¬ 
tion precedent to an action in tort.®® Charter or stat¬ 
utory provisions requiring notice or presentation 
of a claim are in derogation of common right, and 
should be strictly construed so far as concerns the 
necessity for such notice or presentation,®® but, 
as considered infra § 925 a, where a notice or pres¬ 
entation has been given or made, its sufficiency un¬ 
der the statute is remedial matter, and it should 
be liberally construed. Where the legislature makes 
compliance with the notice statute mandatory and 
no exceptions are provided in the law itself, the 
courts may provide none under the guise of inter¬ 
pretation or construction.! 

Such statutes or charter provisions cannot be ex¬ 
tended by implication beyond their own terms,^ 
and therefore will not require such notice with re¬ 
spect to damages which are not within the intention 
of the statute;® in this sense the provisions have 
been strictly construed as in derogation of the com¬ 
mon law.® 


laterals. 17 N.E.2d 787. 279 N.Y. 
105—^Kamnitzer v. City of New 
York, 40 N.Y.S.2d 189, 265 App. 
Dlv. 636—Smith v. New York, 86 
N.Y.S. 160, 88 App.Div. 606—Rey¬ 
nolds V. Village of Nyack, Rock¬ 
land County, 18 N.Y.S.2d 238. 172 
Mlsc. 968, affirmed Reynolds v. Vil¬ 
lage of Nyack, 17 N.Y.S.2d 714, 268 
App.Div. 667. 

N.C.—Perry v. City of High Post, 12 
S.E.2d 276, 218 N.C. 714. 

R.I.—Gannon v. Fitzpatrick, 191 A. 
489, 68 R.L 147—^Lane v. Cray, 149 
A. 698, 50 R.I. 486, 68 A.L.R. 1530. 
Tenn.—Gidcome v. City of Nashville, 
146 S.W.2d 1029, 177 Tenn. 295. 
Tex.—City of Waco v. Landlngham, 
Civ.App., 168 S.W.2d 79, certified 
question answered 157 S.W.2d 681, 
138 Tex. 156. 

Utah.—White v. Heber City, 26 P.2d 
333, 82 Utah 547. 

Wls.—Trustees of University Co-op. 
Co. V. City of Madison, 288 N.W. 
742, 233 Wls. 100. 

48 C.J. p 1186 note 83. 

Puposs la daslgnatlag department 
wherein to file claim against mu¬ 
nicipality based on defect in main¬ 
tenance of highway, as authorized 
by public liability act, is that claim 
may be paid without litigation if it 
is found to be Just.—Wilkes v. City 
and County of San PYanclsco, 112 P. 
2d 769, 44 CalJLpp.2d 393. 

95. Minn.—Womecka v. St. Paul, 

186 N.W. 661, 118 Minn. 207. 

48 C.J. p 1186 note 84. 

96. Iowa.—^Ray v. Council Bluffs, 

187 N.W. 447, 193 Iowa 620. 

43 C.J. p 1186 note 86. 


'97. Ill.—Nichols V. Odin, 138 Ill. 
App. 306. 

Limitations of actions see infra S 
981. 

98. Colo.—City and County of Den¬ 
ver V. Taylor, 292 P. 694, 88 Colo. 
89, 79 A.L.R. 838. 

Fla.—Chardkofl Junk Co. v. City of 
Tampa, 185 So. 467, 102 Fla. 601. 
Mont.—Campbell v. City of Helena, 
16 P.2d 1, 92 Mont. 366. 

Construction and operation of stat¬ 
utes generally see the C.J.S. title 
Statutes 95 811-440, also 69 C.J. 
p 943 note 29 et seq. 

Sabsognent statute held of broader 
Boope 

Ind.—Sherfey v. City of Brazil, 13 
N.E.2d 668, 218 Ind. 493. 

99. Ind,—^Aaron v. City of Tipton, 
82 N.E.2d 88, 218 Ind. 227—Volk 
V. Michigan City, 32 N.E.2d 724, 
109 Ind.App. 70—City of Gary v. 
McNulty, 194 N.E. 193, 99 Ind.App. 
641. 

Mo.—Cole V. City of St Joseph, 60 
S.W.2d 628, 83 A.L.R. 743. 

N.Y.—^Meadows v. Village of Mineola, 
72 N.Y.S.2d 368, 190 Misc. 816— 
148 Smith St. Realty Corporation v. 
City of New York, 288 N.Y.S. 1012, 
159 Misc. 706. 

N.D.—Corpus Juris cited in Hooge v. 
City of Mllnor, 217 N.W. 168, 166, 
56 N.D. 285. 

OkL—Corpus Juris cited in City of 
Tulsa V. Whlttenhall, 282 P. 822, 
834, 140 OkL 160. 

Tenn.—City of Maryville v. McCon- 
key, 90 S.W.2d 961, 19 Tenn.App. 
620—Hill V. City of Chattanooga, 
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14 Tenn.App. 456—City of Nash¬ 
ville V. Nevln, 12 Tenn.App. 386. 

43 C.J. p 1186 note 39. 

1. Cal.—O'Brien v. City and County 
of San Francisco, App., 116 P.2d 
450—Johnson v. City of Glendale, 
66 P.2d 580, 12 Cal.App.2d 889. 

9m Ind.—City of Indianapolis v. 
Willis, 194 N.E. 848, 208 Ind. 607— 
City of Columbus v. Goodnow, 169 
N.E. 885, 91 Ind App. 6. 

N.Y.—Sharkey v. City of New York, 
80 N.Y.S.2d 284. 

Tex.—City of Tyler v. Ingram, Civ. 
App., 157 S.W.2d 184, reversed on 
other grounds 164 S.W.2d 516, 139 
Tex. 600—City of Texarkana v. 
Roberts, Civ.App., 27 S.W.2d 651. 

43 C.J. p 1186 note 41. 

8. Ind.—City of Indianapolis v. 
Willis, 194 N.E. 348, 208 Ind. 607. 

Mich.—Barki v. City of Wakefield, 
215 N.W. 19, 239 Mich. 666. 

Mo.—Glasgow V. City of St Joseph, 
184 S.W.2d 412, 853 Mo. 740. 

Mont.—Campbell v. City of Helena, 
16 P.2d 1. 92 Mont 366. 

N.Y.—Sharkey v. City of Now York, 
80 N.Y.S.2d 284. 

Tex.—City of Texarkana v. Roberts, 
Clv.App., 27 S.W.2d 551. 

43 C.J. p 1186 note 42. 

Actions for wrongful death see 
Death 5 80. 

Applicability of statutes in particu¬ 
lar cases see inffa subdivision c 
of this section. 

4m Ind.—Sherfey v. City of Brazil, 
•18 N.E.8d 568, 218 Ind. 493—City of 
Indianapolis v. Willis, 194 NJB. 
848, 208 Ind. 607. 

Tex.—City of Tyler v. Ingram, Civ. 
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The provisions requiring notice should not be 
given a construction that will defeat the ends of 
justice and they are to be construed as far as 
possible so as not to change or impair rights, lia¬ 
bilities, or principles of law as they existed prior to 
their enactment.® 

Retroactive or prospective operation. Statutory 
or charter provisions requiring notice or presenta¬ 
tion of a claim are generally declared to operate 
prospectively only^ unless made retroactive by ex¬ 
press words or necessary implication,® and do not 
apply to causes of action subsisting at the time 
the statute went into effect® or to actions commenced 
before the enactment of the statute.^® On the other 
hand, it has been held that such a statute is applica¬ 
ble to actions commenced after it took effect, al¬ 
though the injury occurred prior to that time^^ 
where plaintiff has ample opportunity to comply 
with the statute before commencing suit.^® 

Repeal. The general rules governing repeal of 
statutes ordinarily apply to statutes regulating no¬ 
tice or presentation of a claim.^® Inconsistency and 
discrepancy between different acts of legislation, 
charter or statutory, with respect to such notice are 
resolved by the application of the canon of con¬ 
struction in implied repeal, namely: Both laws stand 


so far as reconcilable,^^ and, although the re¬ 
peal of statutes by implication is not favored, where 
two repugnant statutes are found relating to the 
same object and enacted for the same purpose, the 
former must be deemed to have been repealed.^® 

Special and general laws. A special law applica¬ 
ble to a particular municipality prevails over a 
general law relating to notice as a condition pre¬ 
cedent to an action.!® However, a statute rela¬ 
tive to notice of personal injury is not superseded 
by a charter provision relative to notice of injury 
to property and a statute relating to notice of 
personal injury sustained in a private place is not 
superseded by a charter provision relative to notice 
of personal injury sustained in a public place.!® 

c. Applicability in Particular Oases 

Whether or not notice or presentation of a claim to 
a municipal corporation Is necessary in particular cases 
involving tort depends on the nature of the Injury sus¬ 
tained and the terms of the statute or charter requiring 
notice or presentation. 

Whether or not statutory or charter provisions 
requiring notice or presentation of claim are ap¬ 
plicable in particular cases of tort depends on the 
nature of the injury sustained and the terms of the 
provision sought to be applied.!® A statute or char- 


App., 157 8.W.2d 184, reversed on 
other grounds 164 S.W.2d 616. 139 
Tex. 600—City of Texarkana v. 
Roberts, Civ.App., 27 S.W.2d 561. 

6. Idaho.—Dunn v. Boise City, 262 
P. 607. 46 Idaho 362. 

a Pa.—^Lutz V. City of Scranton. 13 
A.2d 121, 140 Pa.Super. 139—John¬ 
son V. Glenolden Borough. 46 Pa. 
Diet. & Ca 69, 3l Del.Go. ISO— 
Lehman v. Borough of Shamokln, 
Com.Pl.. 18 Northumb.Leg.J. 66. 

7. Kan.—Bailey v. Baldwin City, 
240 P. 852. 119 Kan. 605. 

Pa.—^Reyrat v. City of Scranton, 38 
Pa.Dlst. & Co. 406. 42 Lack.Jur. 
141. 

43 C.J. p 1186 notes 44-46. 

8. Mich.—Boughner v. Bay City, 120 
N.W. 697. 156 Mich. 193. 

9. Kan.—^Bailey v. Baldwin City, 
240 P. 863. 119 Kan. 606. 

43 G.J. p 1186 note 45. 

IQ, Mass.—^Marston v. Phipps, 96 N. 

K. 954, 209 Mass. 652. 

K.Y.—^Romanowskl v. Tonawanda, 
112 N.T.S. 105, 127 App.Div. 814. 

II. Cal.—Shea v. City of San Ber¬ 
nardino. 62 P.2d 366, 7 Cal.2d 688 
—^Norton v. City of Pomona, 63 P. 
2d 952. 5 Cal.2d 64. 

Ind.—^Aaron v. City of Tipton, 82 N. 

R2d 88. 218 Ind. 227. 

N.T.—Klein v. City of New York, 73 
N.YS.2d 631. 189 Mlsc. 48. 

48 C.J. p 1187 note 47. 


^ ISi Cal.—^Norton v. City of Pomona, 
58 P.2d 952. 5 Cal.2d 64. 

Statute OB retroactive 
Enforcement of act requiring per¬ 
son suing city for Injuries first to 
file verified claim for damages with 
legislative body of city would not 
make act retroactive and Invalid as 
to plalntllls, whose cause of action 
arose before effective date of act, 
since remedial changes may be made 
applicable to pending antions or to 
causes of action not yet sued on, 
provided vested rights are not de¬ 
stroyed or obligations of contracts 
Impaired.—^Norton v. City of Pomo¬ 
na, supra. 

13. Ala—City of Jasper v. Lacy, 
112 So. 807, 216 Ala 26. 

Repeal of statutes generally see the 
C.J.S. title Statutes 55 278-808i 
also 69 C.J. p 904 note 4 et seq. 
14L Ga—Corpus juris quoted In 
Parrish v. Mayor and Aldermen of 
Savannah, 196 S.E. 721, 724, 186 
Ga 828. 

43 C.J. p 1187 note 48. 

15. Minn.—Nicol v. St. Paul, 88 N. 

W. 876, 80 Minn. 416. 

48 C.J. p 1187 note 50. 

16L N.Y.—^Rogers v. Port Chester, 
137 N.E. 19, 234 N.Y. 182. 

43 aJ. p 1187 note 61. 

17. Colo.—^Horst v. dty and Coun¬ 
ty of Denver, 73 P.2d 888, 101 Colo. 
284. 


18. Colo.—^Hor'-t V. City and County 
of Denver, supra 

19. Cal.—^Dillard v. Kem County, 
144 P.2d 865, 28 Cal.2d 271—Conti¬ 
nental Ins. Co. V. City of Los An¬ 
geles, 268 P. 930, 92 Cal.App. 585. 

Ind.—City of Muncie v. Sharp, 166 N. 

E. 264, 89 Ind.App. 128. 

Iowa—^Wilson v. City of Cedar Rap¬ 
ids, 231 N.W. 495, 210 Iowa 790. 
Neb.—Bethschelder v. City of He¬ 
bron, Thayer County, 291 N.W. 684, 
137 Neb. 908. 

N.C.—Charlotte Consol. Const. Co. v. 
City of Charlotte, 180 S.E. 678, 208 
N.C. 809. 

Tex.—Brewster v. Baker, Clv.App.,. 

139 S.W.2d 648. 

43 C.J. p 1187 note 63. 

Actions for wrongful death see- 
Death 5 30. 

Injuries to municipal employees see 
Infra subdivision d of this section. 
Notice to abutters or persons caus¬ 
ing Injury see Infra subdivision e 
of this section. 

No definite general rules 

“Because of differences in the no¬ 
tice provisions of the various stat¬ 
utes and charters Involved, and dif¬ 
ferences In the holdings of the 
courts, no definite general rules ar4 
disclosed."—^Hughes v. Village of 
Nashwauk. 226 N.W. 898, 899, 177 
Minn. 647. 

Place of injury 

Requirement of city charter that 
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ter provision requiring notice as a condition to main¬ 
taining an action against a city because of injury 
to person or property applies to an action against 
a city for trespass on realty and damages resulting 
therefrom,20 but such a provision is inapplicable 
as to property where the constitution affords com¬ 
pensation for injury to property without regard to 
filing a notice of claim.^i The provisions requir¬ 
ing notice or presentation of a claim have been 
held inapplicable to injuries sustained by reason 
of a breach of a municipal contract to repair^s and 
to injuries received in a city where the statute ap¬ 
plies to towns only.23 

Suits in equity. The courts are not in agreement 
on the question whether statutory or charter pro¬ 
visions requiring notice or presentation of a claim 
apply to damages allowed in equity as incidental 
to the abatement of a nuisance.24 They divide on 
the construction of the statute or charter provision, 
sometimes along the line of the policy of the 
state.25 

Under some statutes or charter provisions it has 


been held that the requirement of notice or pres¬ 
entation is not applicable to a suit in equity for 
relief from continued wrongful acts in the nature 
of a trespass, although there is also involved a 
demand for damages in the past.23 Indeed, it 
may perhaps be said that, as a general rule, notice 
before suit, or notice of claim, is not necessary in a 
suit in equity to enjoin the maintenance of a nui¬ 
sance caused or maintained by a municipal corpora¬ 
tion, or for other equitable relief, unless notice is 
expressly required by statute or by charter provi- 
sion.27 Under some statutes or charter provisions, 
however, notice or presentation of the claim for 
damages as incidental to injunctive relief against 
the maintenance of a nuisance is necessary.28 A 
statute requiring notice of claim in actions on con¬ 
tract, and providing that “no other action” shall 
be maintained unless a notice of claim shall have 
been filed, applies to an action to restrain a mu¬ 
nicipality from maintaining a nuisance and for 
damages,23 but does not apply to actions for injunc¬ 
tive relief only.*® 


claim be presented to city commis¬ 
sion as condition to brlngrlncr suit 
against city was held not confined 
to causes of action arising within 
corporate limits of city.—^Northrup 
V. City of Jackson, 262 N.W. 641, 278 
Mich. 20. 

Wlien city oaxries Ixisiizuics 

Provision of city charter requir¬ 
ing presentation of tort claims 
against city within specified number 
of days and statute requiring compli¬ 
ance with charter provisions applied 
to claim of passenger In city bus. 
even though city carried liability in¬ 
surance, in absence of allegations in 
complaint as to nature, conditions, 
or extent of Insurance coverage.— 
Forseth v. City of Tacoma, 178 P.2d 
857, 27 Wash.2d 284. 

Olalin of almttlng owner against 
dty for dsEtmotlon of tree which 
such abutting owner had planted in 
portion of street which had been set 
aside by city as parking strip sound¬ 
ed In tort, and hence, as condition 
precedent to maintaining action 
against city on such claim, owner 
was required to file claim In accord¬ 
ance with provision of city charter 
and state statutes.—Shaw v. City of 
Yakima, 48 P.2d 680, 188 Wash. 200. 

Gross or simple negligence 

Statute forbidding tort actions 
against city unless damage was at¬ 
tributable to gross negligence and 
timely notice was given does not re¬ 
quire such notice only In actions In¬ 
volving gross negligence and not In 
those Involving simple negligence, 
since court, to avoid conflict between 
statute and constitution guarantee¬ 


ing remedy for Injuries, would re¬ 
gard word “gross’* either as eliminat¬ 
ed or as adding nothing to word 
“negligence.**—Williams v. City of 
Jacksonville, 160 So. 16, 118 Fla. 671. 
98 A.L.R. 613. 

Frooeedlngs taken in course of an 
action 

Statute providing, in substance, 
that city of second class shall not be 
liable for damages unless written 
claim therefor Is presented to desig¬ 
nated authorities within three 
months after occurrence of injury, 
does not apply to proceedings taken 
in course of an action or at foot of a 
Judgment In an action where juris¬ 
diction of court Is complete.—Lyon 
V. City of Binghamton, 22 K’.E.2d 
354, 281 N.Y. 238. 

Waiving tort and suing in contract 
Passenger who was allegedly in¬ 
jured because of negligent operation 
of city*s bus, has right to ground 
action for injuries against city on 
breach of any implied contract to de¬ 
liver passenger safely, and therefore 
requirement of notice to city before 
bringing action was Immaterial — 
Doyle V. City of Coral Gables, 83 So. 
2d 41, 159 Fla. 802. 

20l Kan.—Root v. City of Topeka, 
139 P.2d 893, 157 Kan. 260. 

21. Tex.—^Allen v. City of Navasota. 
CoRLApp., 63 S.W.2d 467—City of 
Waco V. Roberts, Clv.App., 12 S.W. 
2d 263, affirmed 48 S.W.2d 677, 121 
Tex. 217. 

22. Mass.—D’Amico v. Boston, 68 N. 
R 168, 176 Mass. 699. 

23. Wis.—^Beaudette v. Fond du Lac, 
40 Wls. 44. 


24. Mich.—^N’orthrup v. City of Jack- 
son. 262 N.W. 641. 273 Mich. 20. 

Notice or presentation of claim In 
suits In equity generally see Infra 
S 2199. 

25. Mich.—^Northrup v. City of Jack- 
son, supra. 

28. Wls.—^Hassllnger v. Village of 
Hartland, 290 N.W. 647, 284 Wis. 
201 . 

43 C.J. p 1188 note 64. 

27. Minn.—^Hughes v. Village of 
Nashwauk, 225 N.W. 898, 177 Minn. 
647. 

28. Mich.—^Northrup v. City of 
Jackson, 2*62 N.W. 641, 278 Mich. 
20 . 

N.Y.—^Thomann v. City ol Rochester, 
176 N.R 139. 256 N.Y. 165. motion 
denied 177 N.R 136, 266 N.Y. 652, 
reargument denied 177 N.R 196, 
266 N.Y. 692—Bush v. City of 
Jamestown, 29 N.Y.S.2d 661, 262 
App.Div. 944, affirmed 41 N.R2d 
790, 288 N.Y. 496--Squaw Island 
Freight & T. Co. v. City of Buffalo. 
231 N.Y.S. 139. 133 Mlsc. 64—Har- 
rlgan v. Village of Delhi, 84 N.Y. 
8.2d 168—Village of Fleischmanns 
V. Sllberman. 16 N.Y.S.2d 904. 

for damages growing out of 

tort” 

Ala.—City of Clanton v. Johnson, 17 
So.2d 669, 246 Ala. 470. 

29. N.Y.—Schenker v. Village of 
Liberty, 24 N.Y.S.2d 511, 261 App. 
Div. 64. affirmed 47 N.R2d 47, 289 
N.Y. 788. 

30. N.Y.—^Pansmlth v. Incorporated 
Village of Island Park, 68 N.Y.S.2d 
694, 188 Mlsc. 1062. 
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Common-law or stattctory liability of city. Some 
statutes requiring notice appty where the com¬ 
plaint proceeds on the theory of a common-law lia¬ 
bility of the municipality as well as where the 
action is based on a statutory liability.^i Other 
statutes requiring notice do not apply to a common- 
law liability of the city.32 

Governmental or proprietary functions. It has 
been held that a statute or charter provision re¬ 
quiring notice or presentation of a claim applies 
only to claims against the municipality arising out 
of the performance of its governmental functions 
or corporate duties, and has no application to a 
case arising out of the conduct by the municipality 
of a purely private business enterprise voluntarily 
entered into.®* However, this distinction has not 
been observed or has been repudiated in other ju¬ 
risdictions,®^ especially where the statute requires 
''all claims for damages” to be presented to the 
common council.®® 

Direct or affirmative act of MUnicipaUty. It has 
been held under some statutes that no notice is 
required where the act causing the injury was an 


affirmative wrongful act, and not the mere negli¬ 
gent performance of a lawful act,®® as where the 
municipality* maintains a dam resulting in the flood¬ 
ing of land,®7 or where the injury complained of 
was the direct result of an act committed by the 
municipality* itself or its agent,®® as where it cre¬ 
ated an obstruction in the street;®® but under other 
statutes notice is held necessary even in such 
cases.**® 

Nuisances. Under some statutes or charter pro¬ 
visions it has been held that the requirement of a 
prescribed notice or presentation does not apply 
where the injury is caused by a nuisance.*^ A pro¬ 
vision requiring notice of claim in actions for neg¬ 
ligence applies to an action for negligence although 
a nuisance may have resulted by reason of the neg¬ 
ligence.*® 

Injuries from defective street^ sidewalk^ bridge, 
public place, etc. Statutory or charter provisions 
providing for notice or presentation of a claim be¬ 
fore suit for injuries caused by a defective street, 
sidewalk, etc., have been variously construed ac¬ 
cording to the particular phraseology employed.*® 


31. Ill.—Welch V. City of Chicago, 
154 N.R 236. 828 111. 498. 

Ind —Sherfey v. City of Brazil. 18 N. 

B.2d CBS, 213 Ind. 493. 

Aotloa as one afc oonunon law 
Action against city for injury sus¬ 
tained by child when he ran into 
bed of concealed fire in pit or depres¬ 
sion In city park was common-law 
action with respect to application 
of statute requiring notice.—Sherfey 

V. City of Brazil, supra. 

32 , Mass.—Sloper v. City of Quin¬ 
cy, 16 N.E.2d 14, 801 Mass. 20. 

3a Mich.—Borskl v. City of Wake¬ 
field, 215 N.W. 19, 289 Mich. 666. 
N.T.—^Fieblnger v. City of New 
York. 51 N.Y.S.2d 883, 182 Misc. 
1007. 

43 C.J. p 1188 note 57. 

Powers of municipal corporation as 
governmental or private see supra 
S 110. 

‘‘Statutes requiring notice and of 
the general type of ours are held not 
to apply to actions arising from neg¬ 
ligence in carrying on any private 
commercial enterprlsa"—Campbell v. 
City of Helena, 16 P.2d 1, 6, 92 Mont. 
866 . 

Sawsxage system was governmen¬ 
tal function with respect to neces¬ 
sity of presentment of claim.— 
Northrup v. City of Jackson, 262 N. 

W. 641, 273 Mich. 20. 

34. U.Sy—Collins v. City of Memph¬ 
is, D.C.Tenn., 16 F.Supp. 204. 

Cal.—Komahrens v. City and County 
of San Francisco, 196 P.2d 140, 87 
Cal.App.2d 196—^Helbach v. City of 
Long Beach, 128 P.2d 62. 50 Cal. 


App.2d 242—O'Brien v. City and 
County of San Francisco, App., 116 
P.2d 450—Cathey v. City and Coun¬ 
ty of San Francisco, 99 P.2d 1109, 
37 Cal.App.2d 675. 

43 C.J. p 1188 note 58. 

35. Cal.—^Western Salt Co. v. San 
Diego. 186 P. 846, 181 Cal. 696. 

30. Va.—Portsmouth v. Weiss, 133 
S.E. 781, 145 Va. 94. 

37- Va.—^Portsmouth V. Weiss, su¬ 
pra. 

38L .N.Y.—^Lyon v. City of Bingham¬ 
ton, 10 N.Y.S.2d 951. 266 App.Dlv. 
897, appeal denied 12 N.Y.S.2d 239. 
256 App.Dlv. 1080, reversed on oth¬ 
er grounds 22 N.E.2d 864, 281 N. 
Y. 238. 

Tenn.—City of Nashville v. Nevln, 12 
Tenn.App. 33^6—City of Nashville 
V. Fox, 6 TennA.pp. 663—Sneed v. 
City of Memphis. 6 Tenn.App. 1. 

48 C.J. p 1189 note 62. 

39. Tenn.—Sneed v. City of Memph¬ 
is, supra. 

48 C.J. P 1189 note 63. 

40m Tex.—Cawthom v. Houston, 
Com.App., 281 S.W. 701. 

48 C.J. p 1189 note 64. 

41. Minn.—EL Christiansen & Sons 
V. City of Duluth. 31 N.W.2d 270, 
225 Minn. 476—Hughes v. Village 
of Nashwauk, 225 N.W. 898, 177 
Minn. 647. 

N.H.—^Hood V. City of Nashua, 18 A. 
2d 726, 91 N.H. 98. 

Tex.—^Bates v. City of Houston, Civ. 
App.. 189 S.W.2d 17, refused for 
want of merit. 

48 C.J. P 1189 note 65. 
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Znjnry to realty 

Ala.—City of Birmingham v. Gools¬ 
by, 150 So. 322, 227 Ala. 421. 

42. N.Y.—Collyer v. President and 
Trustees of Village of Ossining, 
290 N.Y.S. 681, 248 App.Dlv. 913— 
Adonnino v. Village of Mount Mor¬ 
ris, 12 N.Y.S.2d 658, 171 Mlsc. 883 
—Smith V. Village of Victor, 236 
N.Y.S. 566, 134 Misc. 888. 

Ehibnilssloa to Jury oa aegUgenoa 
oouat only 

Provision of city administrative 
code requiring notice of Intention to 
sue for Injuries to be filed within six 
months from date of' accident and 
statute relating to computation of a 
month were not Inapplicable to ac¬ 
tion against city for Injuries because 
complaint contained a count In nui¬ 
sance besides a count in negligence, 
where case was submitted to Jury on 
theory of negligence only.—Jablon v. 
City of New York, 31 N.Y.S.2d 764, 
177 Mlsa 838. affirmed 51 N.Y.S.2d 82, 
268 App.Div. 869, appeal denied 62 
N.Y.S.2d 799, 268 App.Dlv. 1026. 

43. Cal.—^Helbach ▼. City of Long 
Beach, 128 P.2d 62, 50 Cal.App.2d 
242. 

Mo.—David V. City of St Louis, 96 S. 
W.2d 863, 339 Mo. 241, 196 A.L.R. 
849. 

48 C.J. p 1189 note 67. 

Injury to municipal employee see In¬ 
fra subdivision d of this section. 

•flnjnxyw 

(1) Word “Injury” In statute re¬ 
quiring notice to city of Injury from 
defective sidewalk or thoroughfare 
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Such provisions have been held to apply to injuries 
to property as well as to the person,unless the 
statute evinces a contrary intention,^5 as where the 
title of the act confines it to damages to “persons.”^6 

On the other hand, statutes of this kind have been 
held applicable only to injuries resulting from de¬ 
fects in public ways as such^^ They do not apply 
to injuries received as a result of the negligent op¬ 
eration of a city vehicle, such as a street car,^** 
or to injuries to adjoining property from conditions 
which do not render the street itself defective, 
as in the case of injuries to property from an over¬ 
flow of water or deposit of debris from an insuffi¬ 
cient or obstructed drain.60 Likewise, such a stat 
ute does not apply to injury from a defect in a via¬ 
duct belonging to the municipality, but located out¬ 
side its boundaries.5i A statute requiring notice to 
persons obliged by law to keep a street in repair 
does not apply to an action at common law against 
a city for causing a defect in the streets^ 

A statute requiring notice in the case of injury 
or loss occasioned by any defect in any bridge, 
street, road, sidewalk, culvert, etc., or public works 
of any kind includes only physical injuries resulting 
directly from an accident in or on a street, sidewalk, 
or other public work and is inapplicable to an ac¬ 
tion against the city based on its negligence in 


knowingly furnishing its customers polluted wa- 

ter.53 

Provisions requiring notice or presentation in the 
case of injuries or damage occasioned on, or by 
reason of, streets, avenues, alleys, sidewalks, via¬ 
ducts, bridges ‘‘or other public place” do not include 
a municipal auditorium constructed by a city in its 
private capacity's^ or a municipal incinerator.®5 
Wliere, however, the provision requires notice in 
the case of injuries growing out of any street, 
alley, public place, bridge, stream, canal, etc., the 
words “public place” are not restricted in their 
meaning to places of the same character as streets 
and alleys and they are sufficiently specific to em¬ 
brace a municipal park.®® 

Claims for personal injuries. Statutory and char¬ 
ter requirements that claims for personal injuries 
shall be presented or notice of intention to sue 
be given before suit have been held to apply to vari¬ 
ous actions.5^ They have been held applicable to 
an action for personal injuries even when the de¬ 
fect causing the injury constitutes a nuisance.^^ 
A provision requiring notice “for damages for per¬ 
sonal injuries of any kind” includes an action for 
libel, slander, false arrest, and false imprisonment.^^ 
On the other hand, such provisions do not apply 
when the cause of action is in fact for injury to 


must be Interpreted to mean and in¬ 
clude any damage for which action 
may be maintained against a city.— 
David V. City of St. Louis, 96 S.W.2d 
353, 339 Mo. 241. 106 A.L.R. 849. 

(2) The word “injury" Is not used 
In a technical sense but in usual 
meaning, that Is in sense of 'liurt'' 
or “damage" and Includes damages 
or Injuries resulting to relative 
rights as well as direct injuries or 
injuries to absolute rights.—David v. 
City of St. Louis, supra—^Dohring v. 
Kansas City, 71 S.W.2d 170, 228 Mo. 
App. 519. 

'What oottstitutos defects 

(1) Word “defect" means any de¬ 
fect, whether overhead or underfoot, 
which It is duty of city to correct In 
order to render street In reasonably 
safe condition for travel by public.— 
Galloway v. City of Winchester, 184 
S.W.2d 890, 299 Ky. 87. 

(2) Where Infant was struck by 
bed of city truck when It was dis¬ 
lodged from frame by reason of col¬ 
liding with branch of tree overhang¬ 
ing public thoroughfare of city. In¬ 
jury was caused by defect In street. 
—Galloway v. City of Winchester, 
supra. 

(8) Other decisions with respect I 
to what constitutes defects see 43 C. 
J. p 1189 note 67 [a], [bj. I 


Failure to place signs, markers, and 
signals 

Proviso of amendatory statute, re¬ 
quiring actual notice to municipality 
of defect or obstruction in street and 
written notice of injury caused 
thereby, that it shall not exempt mu¬ 
nicipalities from liability for negli¬ 
gence in failing properly to place 
signs or signals warning of excava¬ 
tions or other obstructions in streets, 
refers to whole statute, and hence 
means that municipality shall not be 
exempt from liability because of lack 
of either actual notice of defect or 
written notice of resulting injury 
under specified conditions, so that 
notice of injury need not be given 
where such conditions prevail.— 
Green v. City of Houndup, 167 P.2d 
1010, 117 Mont. 249. 

46, Minn —^Nichols v. Minneapolis, 
16 N.W. 410, SO Minn. 545. 

46. Minn.—^Megins v. Duluth, 106 N. 
W. 89. 97 Minn. 23. 

46. Minn.—Megins v. Duluth, supra. 
43 C.J. p 1189 note 70. 

47. Wash—Jackman v. City of Se¬ 
attle, 60 P.2d 78. 187 Wash. 446. 

48. Wash.—Jackman v. City of Se¬ 
attle, supra. 

49. Mont.—Kelly v. Butte. 119 P. 
171. 44 Mont. 116. 

43 P 1130 note 71. 
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60i Ind.—^French Lick v. Teaford, 
131 N.B. 86, 78 Ind.App. 609 
Tenn.—^McCarty v Mountain View, 
188 S.W. 595, 136 Tenn. 133. 

61. Mo.—Roy V. Kansas City, 224 S 
W. 132, 204 Mo.App. 332. 

68. Mass.—Sloper v. City of Quincy» 
16 N.E.2d 14, 301 Mass. 20. 

Mont.—Campbell v. City of Hel¬ 
ena, 16 P.2d 1, 92 Mont. 366. 

64. Colo.—City and County of Den¬ 
ver V. Taylor, 293 P. 694, 596, 88 
Colo. 89, 73 A.L.R. 833. 

‘■Words ‘other public x^aoes* ara 
restricted to places of the same kind 
as those specifically quoted."—City 
and County of Denver v. Taylor, su¬ 
pra. 

65ta Fla.—Chardkofl Junk Co. v. City 
of Tampa., 135 So. 467, 102 Fla. 601. 
66. Ind.—Sherfey v. City of Brazil, 
18 N.E.2d 568, 218 Ind. 498. 

67- Ala—City of Bixinmgham v. 
Estes. 159 So. 201. 229 Ala '671. 
97 A.L.R. 114. 

48 C.J. P 1190 note 75. 

Actions for wrongful death see 
Death 9 30. 

58. N.T.—Kelly v. New York. 44 N. 
Y.S. 217. 19 Misc. 257. 

43 C.J. p 1190 note 76. 

59. Tex.—^Brewster v. Baker, Civ. 
App., 139 S.W.2d 648. 



§ 923 


MUNICIPAL CORPORATIONS 


63 C.J.S. 


real property resulting from a nuisance,®® although 
where, in addition to the allegation for injury to 
property, it is alleged that plaintiff was made sick 
and suffered mental pain and anguish a claim for 
personal injuries is made and the statutory' state¬ 
ment must be filed,®i 

A charter provision that before the municipality 
shall be liable for “damages of any kind” the “per¬ 
son injured” or the “person claiming damages” or 
some one in his behalf shall give Avritten notice 
has been construed as applying only to personal 
injuries, and not to injuries to property.®^ A cause 
of action for loss of services of claimant’s wife or 
child by reason of personal injuries has been held 
within the statutory requirement,®® especially where 
the statute requires notice in actions “founded on 
injury to the person ;”®^ but other authorities have 
held that a statute requiring notice by a person 
who is about to sue for personal injuries does not 
apply to an action by a father for loss of services of 
his minor son who sustained the injuries and for 
expense of medical care furnished to the son.®® 
Debts/* claims/* or ^demands.** As a general 
rule, statutory or charter provisions requiring notice 
or presentation of “debts,” “claims,” or “demands,” 
without otherwise specifying their nature, and es¬ 
pecially when accompanied by a requirement that 
such daims, etc., be itemized, apply only to actions 
ex contractu, and not to actions for tort;®® and 
this is also true in respect of a statute requiring 
presentation of “accounts” against the municipal¬ 


ity.®"^ However, a requirement referring to “all 
daims for damages”®® or to “any claim or demand 
of whatsoever nature”®® has been held to apply to 
claims in tort. It has also been held in some juris¬ 
dictions that the words “all demands” are applica¬ 
ble to torts,and that a provision that “no claim” 
shall be sued on until a statement thereof is filed 
relates to demands arising ex delicto as well as ex 
contractu.^i 

A statute providing that claims for damages 
growing out of tort must be presented within a cer¬ 
tain period of time applies only to claims based 
solely on tort.^® An action for pollution of a 
stream or overflow of land is a claim for damages 
growing out of tort^® 

d. Injuries to Municipal Employees 

Municipal employaaa must give notice of or present 
their claims to, the municipal corporation where such 
notice or presentation Is required by statute or charter 
provision as a condition precedent to the maintenance of 
an action against the municipality. 

An employee of a municipal corporation need not 
give notice or present his claim to the municipal 
authorities before he may maintain an action in tort 
against the municipality^^ unless notice or presenta¬ 
tion is required by statute or charter provision.^® 

The authorities are not in agreement as to wheth¬ 
er the statutes and charter provisions requiring no¬ 
tice or presentation of a claim to a municipality, 
without specific mention of municipal employees, 
are applicable to such employees.?® Municipal 


60. Ala.—^Birmlnaliam v. Ingram, 
103 So 696. 20 Ala.App, 444. 

43 C.J. P 1190 note 77. 

61. Ala.—City of Blrmlnaham v. 
Estes. 169 So. 201, 229 Ala. 671. 
97 A.L.R, 114. 

iBjiixy by nnlsance 
Ala.—^Howell v. City of Dothan. 174 
So. 624, 234 Ala. 168. 

43 C.J. p 1190 note 78. 

62. Tez.—City of Texarkana v. Rob¬ 
erts, Clv.App.. 27 S.W.2d 661. 

43 C.J. p 1190 note 80. 

63. N.T.—^Pox V. Village of Flelsch- 
manns, 84 N’.T.S.2d 423, 178 Mlsc. 
454—Marcantonlo v. City of Bea¬ 
con. 288 N.Y.S. 455, 168 Mlsc. 851, 
affirmed 288 N.Y.S. 731, 247 App. 
Dlv. 822. 

43 C.J. p 1190 note 81. 

64. Iowa.—Palmer v. Cedar Rapids, 
146 N.w. 827, 165 Iowa 596, Ann. 
Cas.l916E 558. 

66. Ill.—^Bngel v. City of Chicago, 8 
N.E.2d 878. 290 Ill.App. 604—Cala- 
brease v. Chicago Heights, 189 IIL 
App. 534. 

66. Arlz.—Oorpns Jails quoted la 
City of Phoenix v. Mayfleld, 20 P. 
2d 296, 299, 41 Arlz. 637. j 


Neb.—^Village of Ponca v. Crawford, 
26 N.W. 365. 18 Neb. 551. 

43 CJ. p 1190 note 84. 

Notice as condition precedent to ac¬ 
tion against municipality general¬ 
ly see Infra 5 2199. 

Wozd “daims,” as used In statute 
requiring claims to be presented to 
city council for allowance before suit, 
applies only to claims arising on con¬ 
tracts, not for personal injury caused 
by negligence of city.—Village of 
Ponca V. Crawford, 26 N.W. 866, 18 
Neb. 551—43 C.J. p 1190 note 84 [b]. 

67. S.D.—^Haley, etc., Co. v. Huron, 
158 N.W. 891, 36 S.D. 6. 

68. Wash.—^Armstrong v. City of 
Seattle, 88 P.2d 377, 180 Wash. 89. 
97 A.L.R. 826. 

69. Wis.—McCue v. Waupun, 71 N. 
W. 1054, 96 Wis. 626. 

43 C.J. p 1191 note 86. 

7& Cal.—^Adams v. Modesto, 61 P. 
957, 6 Cal.Unrep.Cas. 486. 

71. Ala.—^Birmingham y. Prlckett, 
92 So. 7, 207 Ala. 79—^Barrett v. 
Mobile, 80 So. 86, 129 Ala. 179, 87 
Am.S.R. 54. 

72. Ala.—Hunter v. City of Mobile, 
13 So.2d 656, 244 Ala. 818. 

350 


73. Ala.—^Howell v. City of Dothan, 
174 So. 634, 234 Ala. 168. 

Pact that damages were sought la 
suit for lajnaction by landowner 
against municipality would not 
change rules or limitations of time 
for presentation of claim for dam¬ 
ages against municipality or suit 
for such damagea—^Howell y. City of 
Dothan, supra. 

74. Minn.—Quackenbush y. Slayton, 
189 N.W. 716, 120 Minn. 873. 

78. Pla.—^Williams v. City of Jack¬ 
sonville, 160 So. 15, 118 Fla. 671, 
98 A.L.R. 518. 

Kan.—^Davis v. City of El Dorado, 
ZBl P. 7, 126 Kan. 158. 

76. Fla.—Cozpns Jtuls dted In 
Williams V. City of Jacksonville, 
160 So. 15, 18, 118 Fla. 671, 98 A.L.. 
R. 513. 

Notice of injury: 

To employee of individual or pri¬ 
vate corporation see Master and 
Servant S 485. 

Under workmen's compensation 
acts see Workmen's Compensa¬ 
tion Acts SS 445-467, also 71 C 
J. p 976 note 11 et seq. 
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employees are included in a provision requiring no¬ 
tice in any action against the city 1^ any person 
or corporation.^^ Where the statute requires no¬ 
tice or presentation of claims in the case of per¬ 
sonal injuries, it has been held in some jurisdictions 
that injuries to municipal employees are included.^® 
In other jurisdictions, however, a like statute has 
been held not applicable in such cases.^^ So it has 
been held that statutes which require notice or 
presentation where the injury arises from defects 
in streets apply only to the condition of the street 
as a place of travel, and do not include injuries to 
municipal employees through failure to provide them 
with a safe place to work.^o In such case the rea¬ 
son for requiring notice, namely, to enable the mu¬ 
nicipality to protect itself against spurious and 
fraudulent claims, is absent, since a municipality 
must be presumed to have notice of an injury to its 
servant.®^ 

e. Notice to Abutters or Persons Causing In- 
jnry 

Unless required by statute or charter provision, notice 
of claim need not given to abutters or other persons 
causing the Injury, 

In the absence of a statutory or charter require¬ 
ment, notice of claim need not be given to abutters 
or other persons causing the injury.^* Statutes re¬ 
quiring notice to the municipality as a condition pre¬ 
cedent to an action for negligence in respect of 
streets do not by implication require such notice to 
abutters or other persons causing the defect or ob¬ 


struction, as a condition precedent to a suit against 
them.83 Likewise, a requirement of notice to the 
persons obliged by law to keep a street in repair 
will not necessitate notice to an individual sued for 
causing a defect in the highway.®^ Where notice 
to an abutter or person causing the defect is re¬ 
quired by statute, compliance with the statute is a 
condition precedent to the maintenance of an ac¬ 
tion.®® 

§ 924. — Who May Give Notice or Pre¬ 
sent Claim 

• 

The notice or claim may be given or presented to the 
municipal corporation by such person or persons as are 
authorized to do so by the statutes or charter provisions. 

The notice or claim may be given or presented to 
the municipal corporation by such person or per¬ 
sons as the statutes or charter provisions express¬ 
ly or impliedly authorize.®® The notice or claim 
may be given or presented by an agent or repre¬ 
sentative of the person injured,®*^ but, as considered 
infra § 925 a, it should appear in whose behalf the 
claim is made. A guardian of the person injured 
may give the required notice where such person, 
because of his mental or physical incapacity, is un¬ 
able to give or procure it to be given within the 
required time.®® 

A share cropper has such a property interest in 
crops as to be entitled to file a claim against a mu¬ 
nicipality for damage thereto, notwithstanding a 
provision in the contract between the landowner and 


77- Kan.—^Davls v. City of El Dora¬ 
do, 267 P. 7, 126 Kan. 168. 

78. Fla.—^Williams v. City of Jack¬ 
sonville, 160 So. 15, 118 Fla. 671, 
98 A.L.R. 613. 

43 C.J. p 1191 note 91. 

Notice or presentation in case of per^ 
sonal injuries see supra subdivi¬ 
sion c of this section. 

79. Waah.—^Wolpers v. Spokane, 120 
P. 113, 66 Wash. 683. 

80. Minn.—Quackenbush v. Slayton, 
139 N.W. 716. 120 Minn. 873. 

43 C.J. P 1191 note 96. 

Notice or presentation in case of in¬ 
juries from defects in street see 
supra subdivision c of this section. 

81. Minn.—^Kelly v. Faribault, 104 
N.W. 231, 96 Minn. 293. 

Wash.—Giuncevlc v. Tacoma, 106 P. 
908, 67 Wash. 829, 28 L..R.A.,N.S., 
538. 

82. Ill.—Koch V. City of Chicago, 17 
N.E.2d 411, 297 Ill.App. 108. 

Mass.—Miller v. Edison Electric Il¬ 
luminating Co., 186 N.E. 581, 288 
Mass. 617. 


83. Ill.—Koch V. City of Chicaso, 17 
N.E.2d 411, 297 Ill.App. 108. 

43 C.J. p 1191 note 99. 

Notice to municipality in case of in¬ 
juries from defective streets see 
supra subdivision c of this section. 
8^ Mass.—^Miller v. Edison Electric 
Illuminating Co.. 186 N.E. 681. 283 
Mass. 517—Seltzer v. Amesbury & 
S. Gas Co., 74 N.E. 839, 188 Mass. 
242. 

43 C.J. p 1191 note 1. 

Dofectlva coalhole cover In sidewalk 
Mass.—^Harrinffton v. Alessl, 169 N. 

E. 495, 269 Mass. 433. 

Defective manhole cover In sidewalk 
Mass.—Miller v. Edison Electric Il¬ 
luminating Co., 186 N.E. 681, 283 
Masa 517. 

85. Injuries from snow and ice 
Under some statutes notice of per¬ 
sonal injuries from snow or ice is a 
condition precedent to action against 
person sought to be charged.—^Fer¬ 
reira V. Gross, 80 N.E 2d 481, 328 
Masa 175—Copeland v. Cadillac Au¬ 
tomobile Co. of Boston, 52 N.E.2d 
829. 816 Mass. 767—^Roland v. Kll- 
roy, 184 N.E. 367, 282 Mass. 87— 
Sba^ V. Glesow, 164 NJBl 621, 265 

351 


Mass. 606—48 C.J. P 1191 note 3 [a]. 
Service of notice see infra § 926 d. 
Sufficiency of notice see infra 9 925 h. 

86. Masa—^Taylor v. Woburn, 180 
Mass. 494. 

N.T.—Millspaugh v. Paducah, 20 N. 

Y.S.2d 756, 174 Misc. 866. 

Persons entJtled to give notice or 
present claim for wrongful death 
see Death 9 80. 

Signature to notice or claim see infra 
9 925 a. 

Who may verify claim see Infra 9 
925 e. 

87. N.H.—Ayer v. Somersworth. 30 
A. 1119, 66 N.H. 476. 

48 C.J. p 1192 note 5. 

Pow er of attorney 
Notice of claim filed with vUlage 
clerk for assault by police officer 
executed by mother of claimant 
through special power of attorney 
was valid.—Young v. Village of 
Potsdam, 69 N.Y.S.2d 839, 272 App. 
Dlv. 847, affirmed 77 N.E.2d 16, 297 N. 
Y. 712. 

88. U.S.—Detroit v. Blanchfleld, aa 
A.Mich., 13 F.2d 18. 47 A.L.R. 314. 

Mass.—Slollker v. Boston, 90 N.EL 
92T. 204 Mass. 622. 
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share cropper that the landowner shall retain title 
to the crops until they have been apportioned.*® 

Assignee and subrogee. Under some statutes an 
assignee of the claim against the municipality may 
file the claim,®® and a claim may be filed by a per¬ 
son subrogated to the rights of the injured person.®^ 

Infants. An infant injured by the negligence of 
the municipality may make a valid statement of his 
claim for damages.®® The mother of an infant 
may file a claim on behalf of the infant for personal 
injuries suffered by him;®® and, where the statute 
provides that the notice may be given by the person^ 
injured or by any other person in his behalf, a fa¬ 
ther may give notice for his minor child.®^ 

Married women. A claim for personal injuries 
presented by a married woman may be presented 
in her own name where she is living separate and 
apart from her husband.®^ A claim for personal 
injuries presented by a married woman in her own 
name on behalf of the community is sufficient to 
enable her husband and herself jointly to prosecute 
the action,®® especially where the husband is out¬ 
side the state when the injury occurs, and does not 
return until after the time when the claim is re¬ 
quired to be filed.® 

Where husband and wife each own a half interest 
in realty, a claim for the full damage to such 


realty presented by the wife has been held sufficient 
to support a joint action by the husband and wife.®* 

§ 925. -Form and Sufficiency 

a. In general 

b. Commencement of action as notice 

c. Time, place, cause, and nature of in- 

jury 

d. Intention to sue or hold municipality 

liable 

e. Verification 

f. Effect of defects generally 

g. Investigation of claims and examina¬ 

tion of claimant 

h. Notice to abutters or persons causing 

injury 

a. In (General 

The notice or statement of claim required to be given 
to, or filed with, a municipal corporation must be suffi¬ 
cient to enable It to Investigate the claim fully and to de¬ 
termine whether It prefers to adjust the claim without 
suit or to contest Its validity In the courts. 

The notice, statement, or presentation of claim 
required by the various statutory and charter pro¬ 
visions to be given to, or filed with, a municipal 
corporation as considered supra § 923, must be in 
such form and allege such facts as the statutes or 
charter provisions may prescribe,®® but it need not 
contain matters which are not required by such pro- 


89. N.Y.—^Mlllspaug'li V. Paduch, 20 
N.Y.S.2d 756. 174 Mlsc. 866. 
Actions asainst third persons by 
share cropper see Landlord and 
Tenant S 823. 

SO. XnMtaer Indenmll^rjliLg' IXLSiurad 
for loss by zlots 

Wis.—^Northern Assur. Co. v. City of 
Milwaukee, 277 N.W. 149. 227 Wls. 
124. 

91. Xnsnntno# company which has 
become subrograted to a claim for in¬ 
jury to property by payment to own¬ 
er under policy may properly file 
claim In Its own name against mu¬ 
nicipality through whose negligence 
injury occurred.—Seattle v. Lloyd's 
Plate Glass Ins. Co.. Wash., 253 F. 
321, 165 C.C.A. 103. 

99. N.Y.—^Donovan v. Oswego, 59 N. 

Y.S. 769, 42 App.Div. 539. 

Necessity of notice or claim by In¬ 
fant see Infra { 927 o-e. 

93. Ala.—^McDougall v. City of Bir¬ 
mingham. 123 So. 83. 219 Ala. 686. 
63 A.L.R. 1076. 

Iffother of Infant who has no 
guasdloa may present the claim.— 
Huntsville v. Phillips. 67 So. 664. 191 
Ala. 624. 

94. Mass.—Taylor v. Woburn. 130 
Mass. 494. 

96m Wash.—^Horton v. Seattle, 101 
P. 1091, 58 Wash. 816. 


96. Wash.—Davis v. Seattle, 79 P. 
734. 87 Wash. 223. 

97. Wash.—Blackwell v. Seattle. 167 
P. 53. 97 Wash. 679. 

98. Ala—Crumly v. City of Bir¬ 
mingham. 15 So.2d 278, 244 Ala 
634. 

99. Conn.—Christian v. Waterbury. 
198 A. 602, 123 Conn. 152. 

Mo.—Cole V. City of St. Joseph, 50 S. 
W.2d 623. 

Pa—Orlando v. Borough of Hughes- 
town, Com.Pl.. 84 Luz.Leg.Reg. 214. 

Counter-notice see Inffa 5 928 c. 

Form and sufficiency of notice or 
presentation of claim in actions for 
death see Death g 80 h. 

Sufficiency of notice as question of 
law or fact see infra S 843. 

Notices held snlBolent 

Ala—City of Birmingham v. Horns¬ 
by. 6 So.2d 884. 242 Ala 408—City 
of Birmingham v. Levens, 200 So. 
888, 241 Ala 47—City of Birming¬ 
ham V. Guy, 132 So. 887, 222 Ala 
873—City of Albany v. Wilson. 112 
So. 485. 216 Ala 174. 

Cal.—^More v. City of San Bernardino, 
5 P.2d 661, 118 Cal.App. 732. 

Ga—City of Dalton v. Joyce, 29 S.SL 
2d 112, 70 GaApp. 557. 

Idaho.—Dunn v. Boise City, 262 P. 
507. 45 Idaho 362. 

Ill.—^Welch V. City of Chicago, 154 N. 
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B. 226. 328 Ill. 498—^Ferguson v. 
City of Springfield. 87 N.B.2d 563. 
811 I11.APP. 656. 

Ky.—city of Louisville v. Verst, 818 
S.W.2d 617. 308 Ky. 46. 

N.Y.—Adelska v. dty of Troy, 41 N. 
Y.S.2d 449. 265 App.Div. 566— 

Dlnsmore v. City of New York, 232 
N.T.S. 650, 221 App.Div. 765—Rossi 
V. City of Schenectady, 283 N.Y.S. 
612, 188 Misc. 792. 

N.C.—Perry v. City of High Point, 
12 S.E.2d 275. 218 N.C. 714—Pea¬ 
cock V. City of Greensboro, 146 S. 
B. 8, 196 N.C. 412. 

Pa—^Piazza v. City of Chester, Com. 
PI., 32 Del.Co. 626—Cabal v. City 
of Scranton, Com.Pl.. 48 Lack.Jur. 
266. 89 Mun.L.H 166, 80 WestCo. 
L.J. 63. 

Tenn.—City of Nashville ▼. Fox. 6 
Tenn.App. 653. 

43 aJ. p 1193 note 18 [b]. 

NotLoes held Uunfflolent 
Mich.—Harrington v. City of Battle 
Creek, 284 N.W. 680, 288 Mich. 152. 
N.Y.—^Balzer v. City of New York. 5 
N.Y.S.2d 23. 254 App.Div. 772, af¬ 
firmed 18 N.B.2d 689, 279 N.Y. 742. 
motion denied 20 N.B.2d 28, 280 N. 
Y. 676. 

Bating olaSm 

Where claim against city was for 
damages of a continuing character 
“caused to this date” and eia-im was 
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visions.^ In the absence of statutory or charter 
requirements, no particular form of words is re¬ 
quired in the notice.® The sufficiency of the no¬ 
tice is to be tested by the provisions and purpose of 
the statutes and charters requiring the notice.® 

There must be substantial compliance with the 
statutory and charter requirements as to the form 
and contents of the prescribed notice or statement 
in order that such statement or notice may be valid 


§ 925 

as a condition precedent to an action against the 
municipality.^ On the other hand, a reasonable or 
substantial compliance with the terms of the statute 
or charter is all that is usually required.® Where 
an effort to comply with such requirements has 
been made and the notice, statement, or presenta¬ 
tion when reasonably construed is such as to accom¬ 
plish the object of the statute, it should be regarded 
as sufficient;® the notice or presentation is suffi¬ 
cient where it enables the municipality to investigate 


verified as required by statute, date 
of verification could be taken as the 
date of the claim which was not oth¬ 
erwise dated.—^Knlffht v. City of Los 
Angeles, 160 P.2d 779, 26 Cal.2d 764. 
1. Cal.—^Eastllck v. City of Los An¬ 
geles. 177 P.2d 668, 29 Cal.2d 661. 
Ga.—Carruthers v. City of Hawklns- 
vllle, 166 S.E. 620, 171 Ga. 818, an¬ 
swer to certified questions con¬ 
formed to 166 S.E. 684, 42 Ga.App. 
476. 

Mo.—Brolln v. City of Independence, 
188 S.W.2d 741, 235 Mo.App. 360. 
Neb.—Forbes v. City of Omaha, 112 
N.W. 826, 79 Neb. 6. 

48 C.J. p 1202 note 48. 
a. N.Y.—^Rossl V. City of Schenecta¬ 
dy, 283 N.Y.S. 512, 188 Mlsc. 792. 

8. Conn.—^Flynn v. First Nat Bank 
A Trust Co. of New Haven, 40 A. 
2d 770, 181 Conn. 480—^Marino v. 
Town of East Haven, 182 A. 225, 
120 Conn. 577, 108 A.L.R. 296— 
Sizer v. City of Waterbury, 154 A. 
639, 118 Conn. 145. 

N.C.—Webster v. City of Charlotte, 
22 S.E.2d 900, 222 N.C. 821. 

4b Ala.—City of Birmingham v. 
Young, 22 So.2d 169, 246 Ala. 650— 
Smith v. City of Birmingham, 9 
So.2d 299, 243 Ala. 124. 

Cal.—^Hall V. City of Los Angeles, 
120 P.2d 18, 19 Cal.2d 198—O’Brien 
V. City and County of San Fran¬ 
cisco. App., 116 P.2d 460—^Von Arz 
V. City of Burlingame, 60 P.2d 305, 
16 Cal.App.2d 29—Spencer v. City 
of Callpatrla, 49 P.2d 320, 9 Cal. 
App.2d 267. 

Ga.—City of La Fayette v. Rosser, 
185 S.E. 377, 68 Ga.App. 228. 

Ran.—Jones v. Kansas City, 66 P.2d 
579. 146 Kan. 691. 

Mo.—^Koontz V. City of St. Louis, 89 
S.W.2d 686, 230 Mo.App. 128. 

N.D.—OCrpuB juris dtad In Hooge 
V. City of Milnar, 217 N.W. 168, 
166, 56 N.D. 285. 

Tex.—City of Waco v. Landlngham, 
Civ.App., 168 S.W.2d 79, certified 
question answered 167 S.W.2d 681, 
188 Tex. 166, error refused. 

43 C.J. p 1192 note 16. 

5. Ala.—Cole V. City of Birming¬ 
ham, 11 So.2d 148, 243 Ala. 561— 
City of Birmingham v. Hornsby, 
6 So.2d 884, 242 Ala. 403—^Klng v. 
City of Birmingham, 142 So. 78, 
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226 Ala. 42—^McDougall v. City of 
Birmingham, 123 So. 83, 219 Ala. 
>686, 68 A.L.R. 1076—City of Gas- 
den V. Elrod, 33 So.2d 268, 33 Ala. 
App. 263, certiorari denied 83 So. 
2d 270, 250 Ala. 148—City of Bir- 
mlnghw V. Drummond, 195 So. 
777, 29 Ala.App. 880. 

Cal.—^Knight v. City of Los Angeles, 
160 P.2d 779. 26 Cal.2d 764—Hall v. 
City of Los Angeles. 120 P.2d 18. 
19 Cal.2d 198—^Perry v. City of 
San Diego, 181 P.2d 98, 80 Cal.App. 
2d 166—Kelso v. Board of Educa^ 
tlon of City of Glendale, 109 P.2d 
29, 42 Cal.App.2d 415—Sandstoe v. 
Atchison. T. A S. F. Ry. Co., 82 P. 
2d 216. 28 Cal.App.2d 215—Uttley 
y. City of Santa Ana, 28 P.2d 877, 
136 Cal.App. 28. 

Ga.—^Mayor, etc., of City of Buford v. 
Light, 15 S.E.2d 469, 66 Ga.App. 
99—Olmstead v. Mayor and Aider- 
men of City of Savannah, 196 S.E. 
928, 67 Ga.App. 815—Jones v. May¬ 
or and Aldermen of City of Savan¬ 
nah, 184 S.E. 353, 62 GaApp. 637 
—City of Atlanta v. Blackmon, 178 
S.R 467, 60 Ga.App. 448—City of 
Atlanta v. Hawkins, 166 S.E. 262, 
45 GaApp. 847—City of Savannah 
V. Helmken, 168 S.E. 64, 48 GaApp. 
84. 

Ill.—Schmidt V. City of Chicago. 1 
N.E.2d 284, 284 llLApp. 670. 

Mo.—Ck)zpus Jozis quoted In David v. 
City of St. Louis, 96 S.W.2d 353. 
356, 839 Mo. 241. 106 A.L.R. 849. 
N.Y.—Schwartz v. City of New York, 
165 N.B. 617, 260 N.Y. 332—Zim¬ 
merman V. City of New York, 53 N. 
Y.S.2d 484, 183 Mlsa 298—Glovan- 
nlello V. City of New York, 296 N. 
Y.S. 886, 163 Mlsc. 868—Threat v. 
City of New York, 288 N.Y.S. 976, 
159 Mlsc. 868—^Rossi v. City of 
Schenectady, 233 N.Y.S. 512, 183 
Mlsc. 792. 

N.C.—Oozpus Jozis quoted la Perry 
V. City of High Point, 12 S.E.2d 
276, 278, 218 N.C. 714—^Ivaster v. 
City of Wlnston-SaJem, 1 S.E.2d 
88, 215 N.a 1. 

Okl.—City of Tulsa v. Whlttenhall, 
282 P. 822, 140 Okl. 160. 

Tenn.—Jones v. City of Knoxville, 
108 S.W.2d 882, 172 Tenn. 1. 

Ya—Jackson v. City of Richmond, 
146 S.E. 803, 162 Ya 74. 

Wash.—^Duschalne v. City of Everett, 
106 P.2d 18, 6 Wash.2d 181, 180 
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A.L.R. 134—Lund v. City of Seat¬ 
tle, 1 P.2d 801, 163 Wash. 254. 

43 C.J. p 1193 note 18. 

a Ala—^Malse v. City of Gadsden, 
166 So. 795, 232 Ala 82—City of 
Birmingham v. Jeff, 184 So. 278, 
28 AlaApp. 343, reversed on other 
grounds 184 So. 281, 236 Ala 640. 
Cal.—^Perry v. City of San Diego, 181 
P.2d 98, 80 CaI.App.2d 166. 

Ga—Carruthers v. City of Hawklns- 
vllle, 155 S.E. 520, 171 Ga 813, an¬ 
swer to certified questions con¬ 
formed to 166 an 684, 42 GaApp. 
476. 

Mo.—^Davld V. City of St. Louis, 96 S. 
W.2d 363, 839 Mo. 241, 10« A.L.R. 
849. 

N.Y.—^Frellgh V. City of New York, 
88 N.Y.S.2d 960, 265 App.Dlv. 967. 
N.Cd—^Perry v. City of High Point, 
12 S.E.2d 275, 218 N.C. 714. 

RI.—^Brickie v. Quinn, 7 A.2d 890i 
68 R.L 120. 

Wash.—Solastlc Products Co. v. City 
of Seattle, 258 P. 830, 144 Wash. 
691. 

48 C.J. p 1193 note 18. 

Mlnntest details of accident or In¬ 
jury need not be given.—City of 
Louisville y. Yerst, 213 S.W.3d 517, 
808 Ky. 46. 

Need not be bill of parUeulars 
Ya—City of Portsmouth v. Madrey, 
191 S.E. 695, 168 Ya 617. 

Teohnloal aocuzaoy Is not essential 
Ala—City of Birmingham v. Young, 
22 So.2d 169, 246 Ala 650—Smith v. 
City of Birmingham, 9 So.3d 299, 
248 Ala 124—City of Birmingham 
y. Hornsby, 6 So.2d 884, 242 Ala 
403—^Malse y. City of Gadsden, 166 
So. 795, 232 Ala 82—City of Bir¬ 
mingham y. Martin, l58 So. 286, 
228 Ala 318—King y. City of Bir¬ 
mingham, 142 So. 78, 225 Ala 42 
—City of Gadsden y. Elrod, 83 So. 
2d 268, 88 AlaApp. 263, certiorari 
denied 33 So.2d 270, 260 Ala 148— 
City of Birmingham y. Drummond, 
196 So. 777, 29 AlaApp. 330. 

Mo.—^Brolln y. City of Independence, 
138 S.W.2d 741, 236 Mo.App. 860. 
48 C.J. P 1193 note 18 [a]. 

Purpose of statute Is importaut 
In determining whether or not there 
has been a substantial compllanca— 
Knight y. City of Los Angelea 160 
P.2d 779, 26 Cal.2d 764. 
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the claim fully and to determine whether it pre¬ 
fers to adjust the claim without suit or to contest 
its validity in the courts.^ The rule of substantial 
compliance prevents the requirement of the im¬ 
possible or absurd.^ 

The notice or presentation need not state the 
facts with that degree of fullness and accuracy 
required in a pleading® or indictment,i® and it need 
not state sufficient facts to show the liability of the 
municipality-^^ It is not intended that the terms 
of the notice should be used as a stumbling block 
or pitfall to prevent recovery by meritorious claim- 
ants.i® 


In accordance with these principles such notice 
or presentation is to be construed with liberality 
although express provisions of the statute cannot 
be ignored and enough should appear in the no¬ 
tice or presentation to show that it is intended as 
a basis of a claim against defendant municipality.^® 
Substantial compliance cannot be predicated on no 
compliance with the requirements imposed by statute 
or charter provisions.^® 

A single notice will serve for any number of 
actions which may be instituted for the same in- 
jury.i^ 

Showing by or in whose behalf given. The notice 


7. Ga.—city of Atlanta v. Black¬ 
mon. 178 S.E. 4'67, 60 Ga.App. 448 
—City of Albany v. Simon, 136 S. 
E. lOO, 36 Oa.App. 166. 

N.Y.—Rivero v. City of New York, 
48 N.E.2d 486. 290 N.Y. 204. 

Wash.—Johnson v. City of Seattle, 
114 P.2d 972, 9 Wash.2d 231. 

43 C.J. p 1193 note 18. 

Absolnta enotBABS of descilptloB 
is not required, but It Is sufficient if 
information as to matters referred to 
may be given with sufficient definite¬ 
ness to enable city authorities to ex¬ 
amine Into alleged injuries and deter¬ 
mine whether claim should be ad¬ 
justed without action.—City of Tal¬ 
lapoosa V. Goebel, 10 S.E.2d 201, 63 
G€uApp. 1—City of Atlanta v. Black¬ 
mon, 178 S.E. 467, 50 Ga.App. 448. 
a Cal.—Knight v. City of Los An¬ 
geles, 160 P.2d 779, 26 Cal.2d 764. 

9. Conn.—^Flynn v. First Nat. Bank 
& Trust Co. of New Haven, 40 A.2d 
770, 181 Conn. 480—Sizer v. City of 
Waterbury, 164 A. 639, 118 Conn. 
146. 

GfL—Olmstead v. Mayor and Aider- 
men of City of Savannah, 196 S.E. 
923, 57 Ga.App. 816—City of Atlan¬ 
ta V. Blackmon, 178 S.E. 467, 50 
Ga.App. 448—City of Rome v. 
Stone, 167 S.EL 825, 46 GcuApp. 269 
—City of Atlanta v. Hawkins, 166 
S.E. 262, 45 Ga.App. 847—City of 
Albany v. Simon, 186 S.E. 100, 3^ 
Ga.App. 166. 

N.C.—^Webster v. City of Charlotte, 
22 8.E 2d 900. 222 N.C. 321—Ivester 

V. City of Winston-Salem, 1 S.E. 
2d 88, 216 N.C. 1—Peacock v. City 
of Greensboro, 146 S.E. 3, 196 N.C. 
412. 

OkL—City of Tulsa v. Whlttenhall, 
282 P. 322, 140 Okl. 160. 

R.I.—Brickie v. Quinn, 7 A.2d 890, 
68 R.I. 120. 

43 C.J. p 1193 note 19. 

10. Kan.—Warren v. Bonner 

Springs, 224 P. 447, 115 Kan. 429. 

11. Mo.—^Reno v. St Joseph, 70 S. 

W. 123, 169 Mo. 642. 

IS. Ill.—Lutsch V. City of Chicago. 
47 N.E.2d 545. 318 IlLApp. 156— 
Schmidt v. City of Chicago, 1 N.E. 


2d 234. 284 IlLApp. 570. 

Ind.—City of Gary v. McNulty, 194 
N.E. 193, 99 Ind.App. 641. 

Mo.—Boyd V. Kansas City, 237 S.W. 
1001, 291 Mo. 633. 

Wash.—Green v. City of Seattle, 261 
P. 648, 146 Wash. 27. 

13. Ala.—^Maise v. City of Gadsden, 
166 So. 795, 232 Ala 83—City of 
Birmingham v. Simmons, 130 So. 
896, 222 Ala 111, 74 A.L.R. 76'6, 
modlflcaUon denied 132 So. 323, 222 
Ala 309. 74 A-L.R. 766—City of 
Birmingham v. Jeff, 184 So. 278, 28 
AlaJlpp. 848. reversed on other 
grounds 184 So. 281, 236 Ala 640. 

Ill.—^Reed v. City of Chicago, 82 N. 
E.2d 680, 809 I11A.PP. 129—^Engel v. 
City of Chicago, 8 N.E.2d 378. 290 
llLApp. 604—Schmidt v. City of 
Chicago, 1 N.E.2d 234, 284 IlLApp. 
670. 

Ind.—Volk V. Michigan City. 82 N. 
H.2d 724, 109 Ind.App. 70—City 
of Martinsville v. Wlnscott 25 N. 
E.2d 283, 107 lnd.App. 475—City of 
Gary v. McNulty, 194 N.E. 193, 99 
Ind.App. 641. 

Mo.—^David V. City of St. Louis, 96 
S.W.2d 353, 339 Mo. 241, 106 A.L. 
R. 849—Cole v. City of St Joseph, 
60 S.W.2d 623, 82 A.L.It 742— 
Kllng v. Kansas City, 61 B.W.2d 
411, 227 Mo.App. 1248. 

N.C.—^Ivester v. City of Winston- 
Salem, 1 S.E.2d 88, 215 N.C. 1. 

N.D.—Ctozpns Juris cited in Hooge v. 
City of Mllnor, 217 N.W. 163, 166, 
66 N.D. 285. 

Okl.—Oozpns Jnris dtefi in City of 
Tulsa V. Whlttenhall, 282 P. 822, 
324, 140 Okl. 160. 

R.I.—^Malo V. McAloon, 18 A.2d 245, 
66 R.I. 26. 

Tenn.—^Brown v. City of Chattanoo¬ 
ga 174 S.W.2d 466, 180 Tenn. 284. 

Wash.—Cook v. City of Yakima 153 
P.2d 279, 21 Wash 2d 810—Johnson 
V. City of Seattle, 114 P.2d 972, 9 
Wash. 2d 281—Green v. City of Se¬ 
attle, 261 P. 648, 146 Wash. 27. 

43 aJ. p 1193 note 22. 

Construction of statute with respect 
to necessity of notice see supra § 
923 b. 


Construed strictly against city 
Ga.—Maryon v. City of Atlanta 99 
S.E. 116, 149 Ga 36—Mayor, etc., of 
City of Buford v. Light, 15 S.E.2d 
459, 66 GaApp. 99—Jones v. Mayor 
and Aldermen of City of Savannah, 
184 S.E. 853, 62 GaApp. 637—City 
of Rome v. Stone, 167 S.E. 825, 46 
GaApp. 259—City of Atlanta v. 
Hawkins, 166 S.E. 262, 45 GaApp. 
847—City of Savannah v. Helm- 
kea 158 S.E. 64. 43 GaApp. 84. 

Ill.—^Lutsch V. City of Chicago, 47 
N.E.2d 545. 318 IlLApp. 156. 

Mo.—Glasgow V. City of St. Joseph, 
184 S.W.2d 412, 358 Mo. 740— 
Koontz V. City of St Loula 89 S. 
W.2d 686, 230 Mo.App. 128. 

Same liberality as applied to ^eaA- 
Ing 

Claim will be interpreted with 
same liberality that is applied to the 
interpretation of pleading.—^Du- 
schalne v. City of Everett, 105 P.2d 
18, 6 Wash.2d 181, 180 A.LR. 184— 
Culp V. City of Tekoa 255 P. 364, 148 
Wash. 867. 

14i Iowa—^Lake t. City of Keokuk, 
211 N.W. 683, 202 Iowa 1123. 

Minn.—Olson v. City of Virginia 300 
N.W. 42. 211 Minn. 64, 186 A.L.R. 
1865. 

43 C.J. P 1194 note 23. 

Statutory safeguards 
While such a statute should be 
construed with reasonable liberality, 
courts should not adopt a construc¬ 
tion which deprives a municipality 
of the safeguards which the statute 
was deslgmed to secure.—Gannon v. 
Fitzpatrick, 191 A. 489, 58 R.I. 147— 
Lane v. Cray, 149 A. 598, 50 R.I. 48*6, 
68 A.L.R. 1530. 

16. Mass.—^Driscoll v. Fall River, 89 
N.E. 1008, 163 Mass. l()6. 

48 C.J. p 1194 note 24. 

la Cal.—^Hall V. City of Los An¬ 
geles. 120 P.2d 13, 19 Cal.2d 198. 

17. Iowa—^Pardey v. Mechanics- 
ville, 83 N.W. 828, 112 Iowa 68. 

Wls.—^McDonald v. Ashland, 47 N.W. 
484, 78 Wls. 251. 
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or statement should show that it is given by or 
in behalf of the person who brings the suit,^* 
but the notice need not af&rm in terms that it is so 
given if the fact reasonably appears.^® Thus a no¬ 
tice given by a wife which brings home to the mu¬ 
nicipality knowledge that the injured person is a 
married woman whose husband may suffer conse¬ 
quential damage arising from her injury is suffi¬ 
cient to enable the husband to maintain an action.^® 
On the other hand, it has been held that a notice of 
injury to a woman which stated that she would claim 
satisfaction, but did not show that she was a mar¬ 
ried woman whose husband had sustained damage 
for which he was intending to prosecute, was insuffi¬ 
cient to enable the husband to sue for loss of her 
services.21 A claim does not inure to the benefit 
of a parent in his separate action for loss of serv¬ 
ices of his infant where the notice purports on its 
face to be presented by the infant and by the parent 
as guardian ad litem and does not purport to be 
presented by the parent in his own right or on his 


individual behalf.®® 

A notice which, in describing the accident, speaks 
of claimant in the third person is sufficient.®® 

Writing and signature. As a result of express 
provision in the statutes or charters or by implica¬ 
tion from such provisions, ordinarily the notice or 
statement should be in writing,®^ and signed by the 
person injured or by some person by him duly au¬ 
thorized,®® although it has been held that the ab¬ 
sence of a signature will not invalidate the notice 
where it conveys the required information, so that 
the authorities are not prejudiced by the omission,®® 
or where the statute does not require a signature.®^ 
It has also been held that a notice of injury to a 
married woman signed by her husband in his own 
name is sufficient, although it does not state that it 
was signed in behalf of the wife.®® 

Address, If the notice is served on the proper 
officer and contains the required information it is 
immaterial to whom it is addressed.®® 


18. N.Y .—^Marcantonio v. City of 
Beacon. 288 N.Y.S. 466. 168 Mlac. 
851. affirmed 288 N.Y.S. 731, 247 
App.Dlv. 822. 

N.C.—Oorpnji juris cited la. Vlr^rlnla 
Trust Co. V. City of Asheville. 176 
S.E. 257. 268. 207 N.C. 162. 

43 C.J. p 1194 note 26. 

Persons entitled to give notice or 
present claim see supra 5 924. 
Notloe glvea hy owner of equity of 
redemption, of damage to land was 
not available to trustee under deed 
of trust as basis for action against 
city, where there was no showing 
that notice was given on trustee's be¬ 
half or was Intended to Include trus¬ 
tee's claim.—^Virginia Trust Co. v. 
City of Asheville, supra. 

19. Mass.—Goff v. Hickson, 79 NJSL 
2d 16. 822 Maas. 665. 

48 C.J. p 1194 note 27. 

Mother’s claim for Injuries to in¬ 
fant was sufficient to authorize suit 
by Infant by his mother as next 
friend although claim by mother did 
not expressly state that It was on 
behalf of the Infant.—^McDougall v. 
City of Birmingham, 123 So. 88. 219 
Ala 686, 68 A.L..R. 1076. 

20. Neb.—^Wright v. Omaha, 110 N- 
W. 754. 78 Neb. 124. 

81. Wls.—^McKeague ▼. Green Bay, 
82 N.W. 708. 106 WlB. 677. 

48 C.J. P 1194 note 29. 

Notice furnished by tiling of wife’s 
suit 

(1) Notice given city by wife's pe¬ 
tition. In action against city which 
contained no Intimation that husband 
would claim damages, was Insuffi¬ 
cient notice to enable husband to 
maintain action for expenses and loss 
of services of wife Injured by falling 


on sidewalk, where statute required 
specified notice before suing city on 
account of any injuries from defec¬ 
tive sidewalks, etc.; words “on ac¬ 
count of" being equivalent to “cui re¬ 
sult or' or “having as basis for." 
word “any" being equivalent to “ev¬ 
ery" or “all." and “injury" meaning 
“hurt" or “damage."—^Dohrlng v. 
Kansas City. 71 S.W.2d 170, 228 Mo. 
App. 619. 

(2) Commencement of action as 
notice see Inftra subdivision b of this 
section. 

88. N.Y.—^Marcantonlo v. City of 
Beacon, 288 N.Y.S. 456. 158 Mlsc. 
851, affirmed 288 N.Y.S. 731, 247 
App.Dlv. 822. 

83. Or.—Sprague ▼. Astoria. 195 P. 
789, 100 Or. 298. 

43 C.J. p 1194 note 30. 

84. Ky.—City of Irvine v. Cox, 178 
S.W.2d 199, 296 Ky. 680—Ballin¬ 
ger V. City of Harlan. 170 S.W.2d 
912, 294 Ky. 72. 

Mo.—Corpus JUzls cited In Cole v. 
City of St Joseph. 50 S.W.2d 623, 
625. 

Tex.—PhUllps V. City of Abilene. Civ. 

App., 196 S.W.2d 147. 

Wash.—Brick v. City of Seattle, 293 
P. 453, 169 Wash. 418, affirmed 295 
P. 921. 169 Wash. 418. 

43 C.J. p 1194 note 81. 

Typewritten copy of claim 
Statute providing that city shall 
not be liable in action for personal 
Injuries unless “written claim," ver- 
ided by claimant's oath, shall be pre¬ 
sented. was not complied with by 
service of typewritten copies of 
claim on city officials, and city was 
not obliged to defend personal injury 
action based on such, claim.—^Rock¬ 
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well V. City of Syracuse. 84 N.i:.2d 
727, 282 N.Y. 17. 

85. 111.—^Minnls v. Friend. 196 N.E. 
191, 360 Ill. 328—Clplch v. City of 
Chicago. 66 N.E.2d 627. 328 IU.App. 
680. 

48 C.J. p 1194 note 82. 

Claimant may authorise another 
to sign his name to notice.—City of 
Terre Haute v. Plgg, 27 N.B.2d 187, 
108 Ind.App. 68. 

Signing by attorney held sufficient 
Ind.—City of Terre Haute v. Plgg, 
supra. 

43 aJ. p 1194 note 82 [c]. 

VUslgned copy 

Notice was sufficient where a com¬ 
plete signed notice was filed with 
city clerk and city's counsel saw and 
receipted a complete signed notice 
and was given an unsigned copy; 
the lack of signature on the copy of 
the notice does not defeat the pur¬ 
pose of the statute.—^Lutsch v. City 
of Chicago, 47 N.E.2d 645, 818 UL 
App. 166. 

86. Iowa.—Sollenbarger v. Ijlnevllle, 
119 N.W. 618, 141 Iowa 208, 18 
Ann.Cas. 991—^Neeley v. Mapleton, 
117 N.W. 981, 189 Iowa 682. 

87. N.Y.—Sweeney v. New York, 
122 N.B. 248, 225 N.Y. 271. 

28. Mass.—^Merrill v. Paige, 118 N. 

EL 862, 229 Mass. 611. 

Tenn.—^Hudklns v. Martin, 7 Tenn. 
Clv.App. 647. 

Persons entitled to give notice see 
supra S 924. 

89. Iowa—Blackmore v. Council 
Bluffls, 176 N.W. 869, 189 Iowa 
167. 

43 C.J. p 1195 note 88. 

Officer on whom notice served see In¬ 
fra S 926. 
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Notice may consist of two or more papers prop¬ 
erly connected.®® So, in a suit by a husband for 
loss of his wife’s services, caused by personal in¬ 
jury to her, plaintiffs notice and the notice served 
by his wife at the same time may be read as one 
in determining the suflSciency of plaintiffs notice.®^ 

Surplusage does not invalidate the notice®® where 
it has not misled the municipality to its prejudice.®® 

General and special statutes. Where a notice is 
given in the manner prescribed by a general stat¬ 
ute, claimant need not, in addition thereto, present 
his claim to the municipal authorities as prescribed 
by a special charter as a condition precedent to a 
suit on the claim.®^ 

Retroactive operation of statute. A statute re¬ 
quiring certain things to be stated in the notice does 
not operate retroactively.®® 

Residence or address of claimant. Under various 
statutes and charters it is necessary that the notice 
contain a statement of the residence or address of 


claimant,®® such as a statement of the actual resi¬ 
dence of claimant, by street and number, at the 
date of presenting and filing the claim and a state¬ 
ment of the actual residence of claimant for six 
months immediately prior to the time such claim 
for damages accrued.®"^ The requirement is for 
the purpose of enabling the municipal authorities 
to locate or communicate with claimant.®® 

Such requirement has been held to be manda¬ 
tory®® and a condition precedent to the maintenance 
of an action,^® although it has been held that the 
requirement should be reasonably and not strictly 
construed^^ and that a substantial compliance is 
sufficient.^® The purpose of the requirement is ac¬ 
complished if an address is given at which or 
through which claimant may be found in order that 
the municipal authorities may make such investi¬ 
gation of the merits as may be desired.'*® 

In various cases the notice or statement has 
been held sufficient^* or the notice or statement 


Znferenc* tbat anvilopa 1)oia proper 
address 

Where written notice of Injury- was 
addressed to *'Clty of Maryville'* in¬ 
stead of to the mayor, as required In 
statute, but return receipt was 
signed by the mayor, court would In¬ 
fer that notice was Inclosed In en¬ 
velope addressed to mayor.—City of 
Maryville v. McConkey, 90 S.W.2d 
951, 19 Tenn.App. 520. 

30. Mich.—Pearll v. Bay City, 140 
N.W. 938, 174 Mich. 643. 

48 C.J. p 1195 note 89. 

31. Minn.—Boyd v. Duluth, 204 N. 
W. 562, 164 Minn. 19. 63. 

32. Ga,.—^Maryon v. City of Atlan¬ 
ta, 99 S.E. 116, 149 Ga. 35. 

43 C.J. p 1195 note 41. 

33. Neb.—Jacobsen v. Omaha, 113 
N.W. 792. 80 Neb. 56. 

34. Iowa—^McFarland v. Muscatine, 
67 N.W. 233, 98 Iowa 199. 

35k Mich.—Boughner v. Bay City, 
120 N.W. 597, 156 Mich. 193. 

43 C.J. p 1195 note 44. 

Retroactive operation as to necessity 
of notice see supra § 923 b. 

33. Dl.—Spencer v. City of Chicago, 
5 N.lL2d 618, 287 IlLApp. 629. 
Wash.—Forseth v. City of Tacoma 
178 P.2d 357, 27 Wa8h.2d 284. 

48 CJT. p 1192 note 15 [a]. 

^‘Address of the dlalmant” 

Cal.—Stewart v. City of Rio Vista, 
1'64 P.2d 274, 72 CalJl.pp.2d 279— 
Eppsteln V. City of Berkeley, 126 
P.2d 865, 52 CaLApp.2d 895. 
<*Besldenoe of the person Injured” 
111.—Village of Dawson v. Estrop, 
243 Ill.App. 652. 


Street and honse number 
Ala—City of Birmingham v. Drum¬ 
mond. 196 So. 777, 29 AlaApp. 330. 
"Address” held not synonymous with 
"resldenoe** 

Cal.—Stewart v- City of Rio Vista 
164 P.2d 274, 72 Cal.App.2d 279. 
37. Wash.—Cook v. City of Yakima 
163 P.2d 279, 21 Wash.2d 810— 
Duschalne v. City of Everett, 106 
P.2d 18, 6 Wash.2d 181, 130 A.I..R. 
134—Sopchak v. City of Tacoma 
66 P.2d 302, 189 Wash. 518—East- 
wood V. City of Seattle, 14 P.2d 
1116, 169 Wash. 680. 

43 C.J. p 1192 note 15 [a] (6). 
sa Cal.—Stewart v. City of Rio 
Vista 164 P.2d 274, 72 Cal.App.2d 
279. 

39. Ala—City of Birmingham v. 
Drummond, 196 So. 777, 29 AlaAj>p. 
330. 

Wash.—Cook v. City of Yakima 158 
P.2d 279, 21 Wa8h.2d 810. 

40l Cal.—^Eppsteln v. City of Berke¬ 
ley. 126 P.2d 866, 52 Cal.App.2d 
895. 

41. Wash.—Cook v. City of Yakima 
153 P.2d 270, 21 Wash.2d 810. 

42. Cal.—^Uttley v. City of Santa 
Ana 28 P.3d 377, 136 Cal.App. 28. 

Wash.—Cook v. City of Yakima 153 
P.2d 279, 21 Wash.2d 810—Du- 

schaJne v. City of Everett, 105 P. 
2d 18, 5 Wash.2d 181, 180 A.L.R. 
134. 

43. Cal.—Stewart v. City of Rio 
Vista 164 P.2d 274, 72 Cal.App.2d 
279—Uttley v. City of Santa Ana 
28 P.2d 877, 186 Cal.App. 28. 

44. ZTotioes or statements held suAU 
dent 

(1) Notice of claimant against 
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city of Girard required by statute 
which gave claimant's residence as 
“Girard, Illinois, near village lim¬ 
its,'* gave sufficient notice of resi¬ 
dence, where claimant's residence 
was just outside city limits but with¬ 
in built-up community of Girard, 
and mayor and city attorney after 
receiving notice and before institu¬ 
tion of suit visited claimant's home 
on two occasions.—^EYomme v. City 
of Girard, 14 N.E.2d 690, 296 IlLApp. 
144. 

(2) Other notices held sufficient. 
HI.—^Teuinert v. City of Chicago, 81 

N.R2d 842, 808 IlLApp. 327. 

Wash.—^Zettler v. City of Seattle, 

279 P. 670, 158 Wash. 179. 

48 CJ. p 1192 note 16 [a] (8). 

Address of attorney 

(1) Giving name and office address 
of attorney was sufficient where 
statute did not definitely require giv¬ 
ing of claimant's home address or 
usual business address.—Uttley v. 
City of Santa Ana, 28 P.2d 877, 186 
Cal.APP. 23. 

(2) Statement In verification of 
claim against city for personal in¬ 
juries that person making verifica¬ 
tion was attorney fpr claimant and 
had his office In named city and coun¬ 
ty constituted substantial compli¬ 
ance with statutory requirement that 
claim specify address of claimant.— 
Stewart v. City of Rio Vista, 164 P. 
2d 274, 72 CaLApp.2d 279. 

Besldenoe six months prior to ao- 

orual of claim 

(1) Claim for damages against 
city stating that claimant was resi¬ 
dent of city for more than year last 
past was sufficient compliance with 
portion of statute requiring state- 
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has been held insufficient^® to comply with the 
statutory or charter requirements as to claimant's 
residence or address. Where it is required that 
the notice state the street and house number where 
the injured person resides, an erroneous statement 
that claimant resided at a certain street and num¬ 
ber in another city than that of his actual residence 
is a fatal defect barring recovery.^® 

Name and address of attending physician. Under 
the statutes or charter provisions in some jurisdic¬ 
tions, the notice or statement must contain the name 
and address of the attending'physician.^ ^ Substan¬ 
tial compliance with the requirement is usually 
sufl&cient.^® 

Names of persons present at accident. Under 
some statutes or charter provisions the notice or 
statement must contain the names of persons pres¬ 
ent at the accident.^® The failure to give such 
names renders the notice fatally defective.®® 

b. Oommencement of Action as Notice 

The authorities are not In agreement on the question 


whether the commencement of an action against a munic¬ 
ipal corporation within the time designated for giving no¬ 
tice or presenting a claim constitutes a sufficient notice or 
presentation. 

Under some statutes and charters it has been 
held that the commencement of an action against a 
municipal corporation within the time designated 
in the statute or charter for giving notice or pre¬ 
senting a claim constitutes a sufficient notice or 
presentation,® 1 especially where the complaint or 
petition contains all the elements of the notice re¬ 
quired by statute.®® Under this rule a summons 
served within the desigpiated time requiring defend¬ 
ant to answer the complaint or petition is sufficient 
notice where such complaint or petition is on file.®® 
When the complaint or petition serves as, or takes 
the place of, the required notice, such complaint 
or petition must itself conform to, and contain all 
of the requirements of, the statutory notice.®® 
Where an amended petition is filed, the original pe¬ 
tition is no longer a part of the record and cannot 
take the place of the notice required by statute®® 
unless introduced in evidence so that the court 


ment of actual residence for six 
months immediately prior to time 
claim for damages accrued.—^East- 
wood V. City of Seattle. 14 P.2d 1116. 
I'GS Wash. 680. 

(2) Under provision requiring 
claimant to file claim containing 
statement of actual residence of such 
claimant by street and number at 
date of presenting and filing such 
claim and also statement of actual 
residence of claimant for six months 
Immediately prior to time claim for 
damages accrued, claimant, who stat¬ 
ed her actual residence by street and 
number at time of filing her claim 
and also stated her prior residence, 
but failed to state that the two ad¬ 
dresses were the only places at 
which she had resided during the six 
months previous, substantially com¬ 
plied with statute.—^Duschalne v. 
City of Everett, 106 P.2d 18. 5 Wash. 
2d 181. 130 A.L..R. 184. 

45. Wash.—Sopchak ▼. City of Ta¬ 
coma, 66 P.2d 802. 189 Wash. 518. 
43 C.J. p 1192 note 15 [a] (5)-C7). 
Bosldeaoe six months prior to aoom- 
al of olalm 

Claim for tort damages against 
city of Tacoma, a city of the first 
class, which merely averred that *T 
reside** at specified number on named 
street and **have resided In Tacoma 
thirty-one years,*' was Insufficient to 
comply with city charter providing; 
that claim must give actual resi¬ 
dence of claimant by street and num¬ 
ber at date of presenting claim and 
for six months Immediately prior to 
time claim accrued^—^Sopchak v. City 
of Tacoma, supra. 

4Gi Ala.—City of Birmingham v. 


Drummond, 195 So. 777, 29 Ala. 
App. 380. 

47. Ill.—^Village of Dawson v. Es- 
tron, 243 IlLApp. 552. 

43 C.J. p 1192 note 16 m. 

48. Ill.-—Schmidt V. City of Chicago. 
1 N.E.2d 234. 284 Ill.App. 570. 

xrotioas held suffidaitf 

(1) Notice to city of claim for in¬ 
juries giving incorrect address of at¬ 
tending physician was in substantial 
compliance with statute where at¬ 
tending physician was well-known 
practitioner In city and his correct 
address was within three street num¬ 
bers of address stated In notice and 
almost directly across the street 
therefrom.—Schmidt v. City of Chi¬ 
cago, supra. 

(2) Other notices held sufficient.— 
Musser v. City of Chicago, 12 N.E. 
2d 836. 293 IlLApp. 625—43 aJ. P 
1192 note 15 [b] (2)-(4). 

49u Mich.—Bates v. City of Detroit, 
219 N.W. 632, 242 Mich. 651. 

48 aJ. P 1192 note 15 [c]. 

60. N.Y.—Gold V. Kingston, 206 N. 
T.S. 786, 210 App.Div. 623. 

61. Ala.—City of Clanton v. John¬ 
son. 17 So.2d 669. 245 Ala. 470— 
Howell V. City of Dothan, 174 So. 
624. 234 Ala. 158. 

Mo.—^Plater v. Kansas City, 68 S.W. 

2d 800, 334 Mo. R42. 

Pa.—^Lutz V. City of Scranton. 18 A. 
2d 121, 140 Pa.Super. 139—^Lavelle 
▼. City of Carbondale, Com.Pl., 41 
Ijack.Jur. 189—^Lehman v. Borough 
of Shamokln. Com.PL, 16* North- 
umb.Leg.J. 66. 

48 C.J. P 1195 note 46. 

Avoidance of litigation as purpose of 
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notice or presentation of claim see 
supra S 928 a. 

58. Mo.—^Plater v. Kansas dty. 68 
S.W.2d 800, 834 Mo. 842—Cole v. 
City of St. Joseph, 50 S.W.2d 623. 
82 A.KB. 742—^Kllng v. Kansas 
City, 61 S.W.2d 411. 227 Mo.App. 
1248—^Merritt v. Kansas City. App.. 
46 S.W.2d 276—Harding v. City of 
SL Joseph. 7 S.W.2d 707. 222 Mo. 
App. 749. 

43 C.J. p 1195 note 44. 

63. Mo.—Costello v. Kansas City. 
219 S.W. 386, 280 Mo. 576—^Hunt v. 
St. Louis. 211 S.W. 673. 278 Mo. 
213. 

*Tt Is now firmly established that 
the brmging of the suit, by filing the 
petition and having summons Issued 
and the service of the summons by 
delivering a copy of the petition to 
the mayor of the city within the 
time required for service of such no¬ 
tice, is In effect, and takes the place 
of, the giving of notice In writing to 
the mayor within such time, where 
the petition so served contains the 
essentials of such a notice '*—Cole v. 
City of St. Joseph, Mo., 50 S.W.2d 
628, 624, 82 A.L.R. 742. 

lEeze IssuaiLoe and service of writ 
of Bummons Is Insufficient If state¬ 
ment of claim Is not filed until near¬ 
ly two years after cause of action 
arose.—^Malenkaltus v. Horwitz, 47 
Pa.Dl8t. & Co. 643. 44 LackJur. 186, 
35 Mun.L.R. 62, 11 Som.Leg.J. 329. 

54. Mo.—Cole V. City of St. Joseph. 
60 S.W.2d 628. 82 A.L.R. 742— 
Shuff V. Kansas City, App., 257 S. 
W. 844. 

65. Mo.—Shuff V. Kansas City, su¬ 
pra- . 
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may determine whether or not it contains the stat¬ 
utory requirements.®® An unsworn petition is not 
equivalent to notice where the statute requires no¬ 
tice of claims to be verified.®^ Under other stat¬ 
utes and charter provisions it has been held that, 
since the notice or presentation of claim is a con¬ 
dition precedent to an action, the commencement of 
the action is not the equivalent of such notice or 
presentation.®® 

In some jurisdictions it is expressly provided by 
statute that no notice of the injury is necessary 
where the action is commenced within the time lim¬ 
ited for giving notice and the complaint sets forth 
the matters required in the notice.®® 

New action after dismissal; pleadings as notice. 
An unnotified action, brought within the time re¬ 
quired for notice, and voluntarily dismissed, may, 
by its pleadings, operate as a notice for a new 
action brought in due time,®® although there is also 
authority to the contrary.®^ This rule does not ap¬ 
ply, however, where the summons and complaint in 
the original action were not served on the officials 
whom the statute designates as the persons to whom 
notices of claims shall be given.®® 


c. Time, Place, Oause, and Nature of Injury 

(1) In general 

(2) Time 

(3) Place 

(4) Cause 

(5) Nature and extent and damages 

claimed 

(1) In General 

Where required by statutory or charter provisions, 
a notice or statement of claim given to or filed with a 
municipal corporation must set forth the time, place, 
cause, and the nature of the Injuries with reasonable and 
substantial accuracy. 

A notice or statement given to, or filed with, a 
municipal corporation is insufficient unless it com¬ 
plies with statutory and charter requirements that 
it shall set forth the time, place, cause, and nature 
of the injuries sustained.®® The notice should be 
sufficiently specific in these respects to give the 
municipal authorities information which will enable 
them to investigate and determine for themselves 
whether or not the claim is well founded;®® but rea¬ 
sonable and substantial accuracy is all that is re¬ 
quired.®® 


66ii Mo.—Shuff V. E:aii8a8 City, su¬ 
pra. 

B7. Mo.—Cole v. City of St Joseph. 
60 S.W.2d 623. 82 A.L.It 742—Ja¬ 
cobs V. St Joseph, 106 S.W. 1072, 
127 Mo-App. 669. 

Yeriflcatlon generally see infra sub¬ 
division e of this section. 

68i Del.—Hussell v. Mayor and 
Council of Wilmington, 162 A. 71, 
5 W.W.Harr. 193. 

Ky.—City of Elsmere v. Brown, 180 
S.W.2d 86, 297 Ky. 323—City of 
Irvine v. Cox. 178 S.W.2d 199, 296 
Ky. 680—^Ballinger v. City of Har^ 
Ian, 170 S.W.2d 912, 294 Ky. 72. 

43 C.J. p 1196 note 62. 

Notice or presentation of claim as 
condition precedent see supra 5 
923 a. 

Xa Texas 

It lULs been held that the filing of 
suit was not a compliance with a 
charter provision requiring presents^ 
tlon of a claim within thirty days 
after the time at which it Is claimed 
the damages were Inflicted, although 
It does not appear whether or not 
the suit was filed within the thirty- 
day period.—City of Waco v. Wat¬ 
kins. Tex.Clv.App., 292 S.W. 583. 

69. hi Goimeotiout 

(1) Under Gen.St. § 1420 the writ¬ 
ten notice is not required where the 
action is within the time limited for 
the giving of such notice and the 
complaint In such action contains the 
matters required to be set out In a 
notice.—Greenberg v. City of Water- 
bury, 167 A. 83, 117 Conn. 67. 


(2) Prior to the enactment of the 
statute the commencement of an ac¬ 
tion was not an equivalent of notice. 
—Forbes v. Sufileld. 70 A. 1023, 81 
Conn. 274. 

GOl Colo.—Canon City v. Cox, 133 P. 
1040, 56 Colo. 2^4. 

Iowa.—^Pardey v. Mechanlcsvllle, 83 
N.W. 828, 112 Iowa 68. 

61. N.T.—^Dawson v. Troy, 2 N.T.S. 
137, 49 Hun 322. 

62. Ind.—Blair v. PL Wayne, 98 N. 
K. 736, 51 Ind.App. 652. 

Persons to whom notice must be giv¬ 
en see infra 9 926. 

63. Conn.—Christian v. Waterbury, 
193 A. 602, 123 Conn. 152-Marino 
V. Town of East Haven, 182 A. 226, 
120 Conn. 577, 103 A.Li.R. 296. 

Ga.—City of Atlanta v. Scott, 18 S.H. 

2d 76. 66 Ga.App. 267. 

Iowa.—^Lake v. City of Keokuk, 211 
N.W. 683, 202 Iowa 1123. 

EAn.—Jones v. Kansas City, 66 P.2d 
679, 146 Kan. 591. 

Mass.—^Morrisey v. City of Boston, 
167 N.B. 651, 268 Mass. 324. 

Minn.—Olson v. City of Virginia, 300 
N.W. 42, 211 Minn. 64. 136 A.L..R. 
1865. 

Tenn.—^Hlll v. City of Chattanooga, 
14 TennApp. 466. 

43 C.J. p 1196 note 61. 

Notice to abutters and persona caus¬ 
ing injury see infira subdivision 
h of this section. 

64. Mo.—^Kllng v. Kansas City, 61 
S.W.2d 411, 227 MoJVj;>p. 1248. 
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Idaho.—^Dunn v. Boise City, 262 P. 
507, 45 Idaho 862. 

43 C.J. p 1196 note 62. 

Notioes held snUloieiit 

Ala,—City of Birmingham v. Horns¬ 
by, 6 So.2d 884, 242 Ala. 403—City 
of Birmingham v. ScotL 117 So. 65, 
217 Ala. 615—City of Gadsden v. 
Elrod, 38 So.2d 268, 83 Ala.App. 
268, certiorari denied 88 So.2d 270, 
260 Ala. 148. 

Cal.—^Perry v. City of San Diego, 
181 P.2d 98, 80 Cal.App.2d 166— 
Eastlick V. City of Los Angeles, 
177 P.2d 558, 29 Cal.2d 661. 

Ga.—City of Dalton v. Joyce, 29 S.E. 
2d 112, 70 Ga.App. 657. 

Idaho.—^Dunn v. Boise City, 262 p. 
607, 45 Idaho 362. 

Ind.—City of Gary v. McNulty, 194 
N.E. 193, 99 Ind.App. 641. 

Mass.—^Ajamlan v. Town of Waters 
town. 57 N.E.2d 643, 317 Mass. 242. 

Mo.—^Brolin v. City of Independence, 
138 S.W.2d 741, 235 Mo.App. 860. 

N.C.—^Peacock v. City of Greensboro, 
146 S.E. 3, 196 N.C. 412. 

N.D.—Hooge V. City of Mllnor, 217 
N.W. 163, 66 N.D. 286. 

Va.—Jackson v. City of Richmond, 
146 S.E. 303, 162 Va. 74. 

43 CJ. P 1196 note 62 [b]. 

66. Ga.—^Mayor, etc., of City of Bu¬ 
ford V. Light, 16 S.E.2d 459, 66 
Ga.App. 99—Olmstead v. Mayor 
and Aldermen of City of Savannah, 
196 S.E. 928, 57 Ga.App. 816—City 
of Atlanta v. Blackmon, 178 S.E. 
467, 60 Ga.App. 448—City of Sav^ 



63 C.J.S. 


MUNICIPAL CORPORATIONS 


§ 925 


(2) Time 

Unless required by statutory or charter provisions, 
the time of the Injury need not be given In the notice or 
statement of claim filed with a municipal corporation. 

The time of the injury need not be given in the 
notice or statement of claim filed with a municipal 
corporation®® unless it is required by the statutes 
or charter provisions.®^ Where the statutes or 
charter provisions do not require a statement of 
the time of injury, the giving of an incorrect date 
will not invalidate the notice if the municipality 
is not misled to its prejudice.®® 

Where the statutes or charters require the time of 
the injury to be stated, the notice should state the 
time with such substantial accuracy as to inform 
and aid the municipal authorities in investigating 
the claim.®® Substantial compliance usually is suffi¬ 
cient,7® although it has been held that the notice 
must specify the exact time of the injury,It is 
sufficient to state the day on which the injury oc¬ 
curred, without naming the hour,72 unless the 
particular hour is in some way material's or is 
required by statute.74 The year must be stated,^® 


although the failure specifically to designate the 
year in which the injury occurred is not fatal 
where from the notice as a whole, and especially 
when aided by the calendar, the year may be as- 
certained.76 An obvious mistake in specifying the 
year is immaterial where the date intended may be 
determined with reasonable certainty.77 

A considerable variation between the time stated 
and the actual time of the injury invalidates the 
notice,^® even though the municipality was not mis¬ 
led thereby but a slight variation is immaterial.®® 
A mistake of three da 3 's or over has been held 
fatal,® ^ and in some cases a variation even of one 
day has been held to render the notice insufficient;®® 
but in other cases a variation of one day has been 
held immaterial®® where it did not mislead the mu- 
nicipality.®^ 

"On or about" A statement that the injury oc¬ 
curred “on or about” a specified date has been held 
too uncertain to constitute sufficient notice of the 
time of the injury,®® especially where the date 
mentioned is not in fact the true date of the acci¬ 
dent.®® On the other hand, such designation of 


annah v. Helmken, 158 S.E. 64, 43 
Ga.App. 84. 

Idaho.—^Dunn v. Boise City, 262 p. 

507, 45 Idaho 362. 

43 O.J. P 1196 note 63. 

STotloe need only Infom munlolpal- 
Ity UL general way of character of 
grrlevance, time, place, and extent of 
injury.—^Mayor, etc., of City of Bu¬ 
ford V. Ligrht, 15 S.E3.2d 459, 65 Ga. 
App. 99—City of Atlanta v. Harris, 
182 S.K 202, 52 Ga.App. 56—City of 
Rome V. Stone, 167 S.B. 825, 46 Ga. 
App. 269. 

66. W.osh.—^Murray v. City of Seat¬ 
tle. 166 P. 895, 96 Wash. 646. 

48 C.J. p 1196 note 64. 

67. Ala.—Cole v. City of Birming¬ 
ham, 11 So.2d 148, 243 Ala. 661. 

Iowa.—^Lake v. City of Keokuk, 211 
N.W. 688, 202 Iowa 1123. 

N.T.—Jablon v. City of New York, 
31 N.Y.S.2d 764, 177 Misc. 888, af¬ 
firmed 51 N.T.S.2d 82, 268 App.DIv. 
859, appeal denied 52 N.Y.S.2d 799, 
268 App.DIv. 1026. 

43 C.J. p 1196 notes 64, 67. 

68. Wash.—^Murray v. Seattle, 165 
P. 896, 96 Wash. 646. 

69. Mo.—^Reld v. Kansas City, 192 S. 
W. 1047, 195 Mo.App. 457. 

48 C.J. p 1196 note 67. 

7a Cal.—^Knight v. City of Los An¬ 
geles, 160 P.2d 779, 26 Cal.2d 764. 
Idaho.—^Dunn v. Boise City, 262 P. 
507, 45 Idaho 862. 

Okl.—City of Tulsa v. Whittenhall, 
282 P. 822, 140 Okl. 160. 

43 CJ. p 1196 note 67. 


71. Mo.—^Kllng V. Elansas City, 61 
S.W.2d 411, 227 MoJ^pp. 1248. 

78. Ala.—^McKinnon v. Birmingham, 
71 So. 463. 196 Ala. 56. 

43 C.J. p 1196 note 68. 

73. Mass.—Donnelly v. FelII River, 
182 Mass. 299. 

N.H.—Sherry v. Rochester, 62 N.H. 
846. 

74. Ill.—Village of Dawson v. Es- 
trop, 248 IlLApp. 552. 

43 C.J. p 1196 note 70. 

75. Iowa.—^Luke v. City of Keokuk, 
211 N.W. 683, 202 Iowa 1128. 

Tenn.—^Avant v. City of Memphis, 13 
Tenn.App. 862. 

48 C.J. p 1196 note 71. 

7a Idaho.—^Dunn v. Boise City, 262 
P. 507, 45 Idaho 362. 

43 aJ. p 1196 note 72. 

Absence of year from body of notice 
*We are of opinion that where 
the notice is fully dated, month, day 
and yecu:, and the body of the notice 
...shows the month and day with¬ 
out the year, but that the month is 
a recent one and especially so since 
coming within the same year of 
the fully dated notice that this is 
sufficient.”—^Brown v. City of Chatta¬ 
nooga, 174 S.W.2d 466, 468, 180 Tenn. 
284. 

77. Wash.—^Klng v. Spokane, 100 P- 
997, 62 Wash. 601. 

48 C.J. p 1196 note 78. 

7a Kan.—^McHenry v. Kansas City, 
165 P. 664. 101 Kan. 180. 

48 aJ. p 1196 note 74. 

Effect of defects generally see Infta 
subdivision f of this section. 
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79. Conn.—Gardner v. New London, 
28 A. 42, 63 Conn. 267. 

UL—Ouimette v. Chicago. 90 N.B. 
300, 242 111. 501. 

8a N.Y.—Welsman v. New York, 166 
N.Y.S. 418, 169 App.Div. 558. 

43 C.J. p 1196 note 76. 

81. Kan.—^Mowery v. Kansas City, 
222 P. 126. 115 Kan. 61. 

43 C.J. p 1197 note 77. 

Typographical error 
Fact that notice of claim stated 
that damage occurred April 20 in¬ 
stead of March 20. as a result of 
typographical error did not warrant 
dismissal of merchant's complaint 
for property damage during riot 
where city had knowledge of correct 
date, which was disclosed in com¬ 
plaint as well as in merchant's testi¬ 
mony before corporation counsel.— 
Femstein v. City of New York, 288 
N.Y.S. 335, 167 Misc. 167. 

8a Ala.—^Benton v. Montgomery, 76 
So. 473, 200 Ala. 97. 

48 C.J. p 1197 note 78. 

8a Minn.—^Murphy v. St Paul, 163 
N.W. 619, 180 Minn. 410. 

N.Y.—Sullivan v. Syracuse, 29 N.Y.S. 
106, 77 Hun 440. 

84. N.Y.—Kleyle v. Oswego, 95 
N.Y.S. 879, 109 App.Dlv. 330. 

8a Mo.—^Reese v. St Louis, 216 
S.W. 316, 280 Mo.' 128—Hackenyoa 
V. St Louis, 203 S.W. 986. 

sa TMfl stake of two days 
Mont.—^Berry v. Helena, 182 P. 117, 
66 Mont 122. 
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the time has been held to be a substantial compli¬ 
ance, 87 especially where the accident did in fact 
happen on the date specified,88 except where the 
injury was due to a fall on an icy sidewalk, since 
such a condition of the walk might change at any 
time.89 

A notice specifying an impossible date is insuffi¬ 
cient,®® and the defect is not cured by actual knowl¬ 
edge on the part of the municipal authorities.®! 

Error in part of notice. A notice has been held 
not fatally defective because the day of the month 
is incorrectly stated in one part where the correct 
date is stated in another part.®® 

Continuing injury. Where the injury is a con¬ 
tinuing one, it is only necessary to comply substan¬ 
tially with a provision requiring a statement of the 


date of the injury.®* It is not necessary to specify 
all of the days of the month involved in the in¬ 
jury.®^ 

(3) Place 

Where required by statute or charter provisions, the 
notice or statement of claim filed with a municipal cor¬ 
poration must designate the place of the Injury or de¬ 
fect. 

Where required by statute or charter provisions, 
the notice or statement of claim given or filed 
with a municipal corporation must specify the place 
of the injury or defect,®* and a failure to specify 
the place of the injury or defect invalidates the no¬ 
tice or statement.®* The place of the injury must 
be designated with reasonable certainty and sufficient 
particularity to enable the city to locate the place of 
the injury or defect and to investigate the claim.®7 


87. IMffeieiioe of one day 

Notice of personal injuries stating 
that Injury occurred “on or about** 
the 8d day of May. 1926 instead of 
statin^r the exact data of the 2d day 
of May was sufficient.—City of Tulsa 
V. Whittenhall, 282 P. 822. 140 Okl. 
160. 

88. Mo.—^Boyd v. Kansas City. 237 
S.W. 1001, 291 Mo. 633. 

48 aJ. p 1197 note 83. 

89. N.Y.—^Lee v. Greenwich. 63 
N.Y.S. 160, 48 APP.D1V. 891. 

43 C.J. p 1197 note 85. 

80. R.I.—Batchelder v. White, 68 A. 

820, 28 R.L 466, 466. 

91. II.I.—Batchelder v. White, su- 
pra. 

Actual notice as: 

Curing: defects grenerally see infra 
subdivision f of this section. 
Excusing: want of notice see infra 
S 927. 

90. Ala.—Cole v. City of Birming¬ 
ham. 11 So.2d 148, 248 Ala. 561. 

Mo.—Canter v. St. Joseph, 105 S.W. 
1. 126 Mo.App. 629. 

93. Idaho.—^Dunn v. Boise City, 262 
P. 607, 46 Idaho 362. 

Claim held snffloleBt 
Claim against city for damages of 
continumg character caused to date 
of claim which was filed on May 6, 
1941, and which stated that such 
damage was caused by city’s neglect 
properly to mstall and maintain 
drainage facilities; that as result 
thereof claimants* property was un¬ 
dermined and settled; that condi¬ 
tions were known to city which 
failed to remedy them, and that on 
or about February and March, 1941, 
defendant's officers and employees 
negligently caused additional ob¬ 
structions which impounded the 
water and further undermined the 
property completely ruining and de¬ 
stroying value thereof and house 
and Improvements located thereon. 


substantially complied with claim 
statute.—^Elnight v. City of Los An¬ 
geles. 160 P.2d 779, 26 Cal.2d 764. 

94. CaJL—^Blnight v. City of IjOS An¬ 
geles, supra. 

95. Ala.—^Maddox v. City of Birm¬ 
ingham, 168 So. 424, 232 Ala. 383. 

Cal.—^Hall V. City of Los Angeles. 

120 P.2d 18, 19 Cal.2d 198. 

Hawaii.—^Rogers v. City and County 
of Honolulu. 32 Hawaii 722. 

Ill.—Village of Dawson v. Estrop, 
243 I11.APP. 652. 

Ind.—City of Indianapolis v. Neu- 
bauer, 19 NJB:.2d 504, 106 lnd.App. 
302. 

Mont.—^Nagle v. City of Billings, 260 
P. 717, 80 Mont. 278. 

Tenn.—Gldcome v. City of Nash¬ 
ville, 146 S.W.2d 1029, 177 Tenn. 
296—City of Knoxville v. Ryan, 
13 Tenn.App. 186. 

48 C.J. p 1197 note 90. 

96. Cal.—^Hall V. City of Los An¬ 
geles, 120 P.2d IS, 19 Cal.2d 198. 

43 C.J. p 1197 note 90. 

97. Ill.—^Village of Dawson v. Es¬ 
trop, 248 IlLApp. 652. 

Iowa-—^Tredwell v. City of Water¬ 
loo, 251 N.W. 37, 218 Iowa 248. 
N.Y.—Schwartz v. City of New York, 
165 N.B. 617. 250 N.Y. 382—De 
Luca V. City of New York, 52 N.Y. 
S.2d 260, 182 Misc. 688—^Kantor v. 
City of New York, 84 N.Y.S.2d 
652—^Abramowitz v. City of New 
York, 88 N.Y.S.2d 416—Todd v. 
City of New York, 28 N.Y.S.2d 
884. 

Tenn.—Gldcome v. City of Nashville. 

145 S.W.2d 1029, 177 Tenn. 295. 

43 C.J. p 1197 note 90. 

Desoilptions of ]>laoe held lasuf- 
fidOLt 

(1) In action for fall on sidewalk, 
allegation In complaint, serving as a 
written notice of claim, that decedent 
fell “upon a sidewalk of a highway 
known as North Elm Street” was in¬ 
sufficient as notice of place of fall.— 
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Greenberg v. City of Waterbury, 167 
A. 88, 117 Conn. 67. 

(2) Notice of Injury resulting from 
hole in sidewalk In front of “426 
South Meridian Street” was as mat¬ 
ter of law insufficient basis for 
recovery for injuries actually occur¬ 
ring m front of ”458 South Meridian 
Street.'*—^Atkinson v. City of Indian¬ 
apolis, 199 N.E. 167, 101 Ind.App. 
620. 

(3) Notice to city of Injuries from 
defects In street, which designated 
place of accident as certain number 
which was three thousand feet from 
point where accident occurred, was 
insufficient.—^Tredwell v. City of 
Waterloo, 261 N.W. 87, 218 Iowa 
243. 

(4) Description of alleged defec¬ 
tive part of sidewalk as "on east 
side of Troy Avenue between Pros¬ 
pect Place and Park - Place, In the 
Borough of Brooklyn, City and State 
of New York”, was vague.—Rozell v. 
City of New York, 65 N.Y.S. 2d 864, 
271 App.Dlv. 882. 

(5) Where notice given to city re¬ 
specting personal Injuries claimed to 
have been caused by negligent condi¬ 
tion of sidewalk merely averred that 
accident occurred on north side of a 
certain street and did not otherwise 
describe approximate location of 
place where accident occurred, and 
notice was silent as to character 
of defect that caused injuries, notice 
was too Indefinite as to place.—Gld¬ 
come V. City of Nashville, 146 S.W. 
2d 1029, 177 Tenn. 296. 

(6) Notices failing to state at 
which comer of an intersection the 
injuries were sustained were held In¬ 
sufficient—Smith v. City of New 
York, 61 N.Y.S.2d 744, 270 App.Dlv. 
905, 1083, reargument granted 62 N. 
Y.S.2d 620, 270 App.Dlv. 986, affirmed 
73 N.E.2d 39, 296 N.Y. 921—Belzer v. 
City of New York, 58 N.Y.S.2d 278, 
269 App.Dlv. 987—Chalmowltz v. City 
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On the other hand, technical or mathematical ac- 
curacy or precise exactness usually is not re¬ 
quired.^ ^ Substantial compliance with the statute, 
sufficient to enable the city officials to locate the 


place, is all that is required.^^ A description is 
sufficient if it will enable the municipal authorities 
to ascertain the place by the exercise of reasonable 
diligence,! and, where a notice designates with sub- 


of New York, 8 N.T.S.Sd 886, 255 
App.Dlv. 1003—House v. City of New 
York, 250 N.Y.S. 63, 140 Mlsc. 132— 
Todd V. City of New York, 23 N.Y.S. 
2d 884. 

(7) Other descriptions held Insuf¬ 
ficient. 

Ill.— Village of Dawson v. Estrop. 
243 I11.APP. 552. 

N.Y.—Giovanniello v. City of New 
York. 296 N.Y.S. 886, 168 Mlsc. 
868—Kan tor v. City of New York, 
34 N.Y.S.2d 652. 

Tenn.—Avant v. City of Memphis, 13 
Tenn.App. 362. 

Wash.—Johnson v. City of Seattle, 
114 P.2d 972, 9 Wash.2d 281. 

48 C.J. p 1197 note 90 [g]. 

Betwsea two streets 

(1) Notice that personal Injury oc¬ 
curred between two streets about 
six hundred fifty-five feet apart was 
insufficient where claimant could 
have Identified place with great par¬ 
ticularity and certainty.—Sneed v. 
City of Memphis, 6 Tenn.App. 1. 

C2) Other descriptions held insuf¬ 
ficient see 48 C.J. p 1197 note 90 [d]. 
jrall on subway platform 
In action against city for injuries 
caused by fall on subway platform, 
notice of claim specifying that fall 
occurred on platform at specified sta¬ 
tion, but not specifying on which of 
two large platforms accident oc- 
curred, was defective and complaint 
must be dismissed.—^Ross v. City of 
New York, ‘24 N.Y.S.2d 897, 261 App. 
Div. 841, appeal denied 26 N.Y.S.2d 
602, 261 App.Dlv. 933, appeal denied. 
Objeotlou raised after trial 
Notice to city of Injury might not 
be held Insufficient to identify place, 
where objection was not raised until 
after trial.—Nagle v. City of Billings, 
260 P. 717, 80 Mont 278. 

9fii Ala.—City of Gadsden v. Elrod, 
38 So.2d 268, 38 Ala.App. 268, cer¬ 
tiorari denied 88 So.2d 270, 260 Ala. 
148. 

Kan.—Jones v. Kansas City, 66 P.2d 
679, 145 Kan. 691. 

N.Y.—^Denecke v. Property Col¬ 
laterals, 17 N.R2d 787, 279 N.Y. 
106—Rossi V. City of Schenectady. 
288 N.Y.S. 612, 138 Miso. 792. 

R.I.—Malo V. McAloon, 13 A.2d 246, 
65 R.L 26. 

99- N.Y.—Schwarts v. City of New 
York, 165 N.B. 617, 260 N.Y. 882— 
Knight V. City of New York, 291 
N.Y.S. 291, 249 App.Dlv. 686. 

1. Ala.—City of Birmingham v. Jeff, 
184 So. 278, 28 Ala.App. 848, re¬ 
versed on other grounds 184 So. 
281, 286 Ala. 640. 


Conn.—Sizer v. City of Waterbury, 

164 A 689, 113 Conn. 145. 

Ill.—^Bryant v. City of Chicago, 49 N. 
E.2d 654, 319 IlLApp. 524—Reed 
V. City of Chicago, 32 N.E.2d 680, 
809 IlLApp. 129—Keller v. Tomas- 
ka, 19 N.E.2d 442, 299 IlLApp. 34— 
White V. City of Belleville, 1 N.E. 
2d 790, 284 IlLApp. 322, reversed on 
other grounds 6 N.E.2d 215, 364 Ill. 
577, conformed to 9 N.E.2d 68, 290 
IlLApp. 616—^Broughton v. City of 
Lincoln, 260 IlLApp. 240. 

Ind.—^Volk V. Michigan City, 32 N.E. 
2d 724, 109 Ind.App. 70—City of 
Gary v. McNulty, 194 N.E. 193, 99 
Ind.App. 641. 

Kan.—Corpus JUxis dtsd in Jones 
V. Kansas City, 66 P.2d 579. 582, 
145 Kan. 591. 

Minn.—Louko v. Village of Hibblng, 
26 N.W.2d 234, 222 Minn. 468. 
Mont.—^Nagle v. City of Billings, 260 
P. 717, 80 Mont. 278. 

N.Y.—Schwartz v. City of New York, 

165 N.E. 617, 250 N.Y. 832. 

R.I.—Malo V. McAloon, 13 A2d 245, 
65 R.I. 26. 

Tenn.—City of Maryville v. McCon- 
key, 90 S.W.2d 951, 19 Tenn.App. 
620—Corpus Juris dtsd iu Hill 
V. City of Chattanooga, 14 Tenn. 
App. 456, 458. 

48 C.J. p 1198 note 92. 

*Tf In addition to locating the 
place of the accident at or near the 
Intersection of the streets, the no¬ 
tice goes further and points out the 
particular defect which caused the 
injury in such manner as to tie it 
to the description of the place and 
to the intersection, it seems entirely 
clear...that such notice is suffi¬ 
cient.*'—Hill V. City of Chattanooga, 
14 Tenn.App. 466, 461. 

**When the notice given directs the 
attention of the officers of the mu¬ 
nicipality with reasonable certain¬ 
ty to the place of the accident so 
that without other information and 
by the exercise of reasonable dili¬ 
gence such officers can find the place 
where it is claimed the Injury of 
which complaint is made, occurred, 
the notice In this respect Is suffi¬ 
cient because it serves the purpose 
of the statute."—City of Gary v. Wil¬ 
son, 8 N.E.2d 109. 110, 103 Ind.App. 
876. 

City auihozltlss must exercise rea¬ 
sonable dlUgenoe in ascertaining the 
place described In the notice.—Jones 
V. Kansas City. 66 P.2d 579, 145 S:an. 
591. 

Desoziptlou of |>2aoe held snfildeat 
(1) Claim was sufficient where It 
mentioned place of Injury as occurs 
ring on walkway along two desig¬ 
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nated public streets within city.— 
City of Gadsden v. Elrod, 88 So. 2d 
268, 83 Ala.App. 263, certiorari denied 
33 So.2d 270, 260 Ala. 148. 

(2) Notice of Injury by falling "In 
a hole on Huntington Avenue" was 
sufficient as to place where at time 
notice was received by city It knew 
that a bursting water main had made 
a very large hole In the named 
avenue and that such hole had 
existed for six weeks or more.— 
Sizer V. City of Waterbury, 154 A 
639, 118 Conn. 145. 

(8) Notice stating that Injuries 
were received at specified street In¬ 
tersection by stumbling over gutter 
covering sufficiently identified placa 
—Nagle V. City of Billings, 260 P. 
717, 80 Mont. 278. 

(4) Notice of claim for personal 
injuries which described the point 
between a train and a certain side of 
a specified platform where Injuries 
were allegedly sustained substantial¬ 
ly complied with administrative code. 
—Abramowitz v. City of New York, 
33 N.T.S.2d 416. 

(6) Notice of Injury filed with city 
whldh stated that pedestrian was In¬ 
jured when she fell into deep hole In 
the **1100 block of Pope Street" suf¬ 
ficiently described hole, where evi¬ 
dence showed that there was but one 
hole.—City of Beaumont v. Baker, 
Tex.Civ.App., 96 S.W.2d 1365, error 
dismissed. 

(6) Other descriptions held suffi¬ 
cient. 

Idaho.—^Dunn v. Boise City, 262 P. 
507, 45 Idaho 362. 

Ill.—^Bryant v. City of Chicago, 49 
N.E.2d 664, 819 IlLApp. 624—Reed 
V. City of Chicago, 82 NJEi.2d 680, 
809 IlLApp. 129—^Fromme v. City 
of Girard, 8 N.E.2d 162, 285 IlLApp. 
601—Reule v. City of Chicago, 268 
IlLApp. 266—^Broughton v. City of 
Lincoln, 260 IlLApp. 240. 

Kan.—Jones v. Kansas City, 66 P.2d 
579, 145 Kan. 591. 

Minn.—Nleml v. Village of Hibblng, 
221 N.W. 241, 175 Minn. 866—Mor¬ 
an V. VUlage of Hibblng, 217 N.W. 
495. 173 Minn. 468—Hebert v. Vil¬ 
lage of Hibblng, 212 N.W. 186. 170 
Minn. 211. 

N.Y.—^Denecke v. Property Collater¬ 
als, 17 N.E.2d 787, 279 N.Y. 106— 
Curcillo V. City of Yonkers, 69 N.Y. 
S.2d 606, 271 App.Dlv. 932, appeal 
dismissed 78 N.E.2d 670. 296 N.Y. 
993—^Knight v. City of New York, 
291 N.Y.S. 291, 249 AppJ^lv. 685— 
De Luca v. City of New Yori^ 62 
N.Y.S.2d 260, 182 Mlsc. 538. 
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stantial accuracy the place of injury as of the time 
when it occurred, such notice is not invalidated by 
reason of the fact that repairs had subsequently 
been made, of which plaintiff had no knowledge or 
notice.2 

The notice should state that the place was on a 
street or highway within the particular municipal¬ 
ity,* although failure to state the city has been 
held immaterial where the notice is sufiicient in 
other respects and it is apparent from the writing, 
taken as a whole, that such vras the claim intended 
to be made.^ On the other hand, the notice is in¬ 
effective if it states neither the city, county, nor 
state in which the injury occurred.® 

The word "about” as used in a notice in connec¬ 
tion with place or distance indicates an approxima¬ 
tion rather than actual measurement.® 

Reference to nahtral or artificial monuments. 
The description may be by reference to particular 
buildings,^ or it may be by a reference to another 
street or highway,* or to natural objects,* and the 
fact that the monuments mentioned are unknown to 
the municipal officers is immaterial.^® 

Aider or cure of defective descriptions. The no¬ 
tice must so describe the place that, unsupplement¬ 
ed and unaided by anything aside from ordinary 


intelligence, the city may be enabled to locate the 
defect, and material defects cannot be supplied by 
evidence that the municipality had actual knowledge 
of the place by oral information from claimant or 
from other sources-i* It has been held, however, 
that resort may be had to extrinsic evidence in 
order to apply the description in the notice to the 
existing conditions and surroundings,! * and to show 
that, although the notice did not point out the ex¬ 
act spot where the accident occurred, the municipal 
authorities were not in fact misled by the inaccuracy 
therein.i® So the fact that municipal officers short¬ 
ly after receiving a statement of claim caused photo¬ 
graphs to be taken of the place of the accident, 
which photographs were used by them at the trial, 
is evidence of the adequacy of the notice to accom¬ 
plish the object intended;!® and it has been held 
that, where a misstatement as to the place of the 
injury is called to the attention of the city attorney, 
and he and the city engineer examine the place 
where the accident in fact occurred, the notice is 
sufficient.!® A statement appended to the notice 
that plaintiff will point out to the authorities the 
place of the injury will not cure defects in the no- 
tice.!7 

Cfire by pleadings. The fact that the complaint 
contains a correct description of the street num- 


Tenn.—City of Nashville v. Nevln, 12 
Tenn.App. 836. 

48 C.J. p 1198 note 92 [e]. 

Name hy which street ffeuerally 
known Is sufficient, although it was 
also known by another or official 
name. 

Mich.—Pearll v. Bay City, 140 N.W. 

938. 174 Mich. 643. 

Mmn.—Louko v. Village of Hlbblng, 
25 N.W.2d 234. 222 Minn. 463. 

Uk city park 

N.Y.—Schwartz v. City of New York, 
165 N.a 617. 260 N.Y. 332. 

On bridge 

Where injury occurred on bridge 
about thirty feet long and twenty 
feet wide, it was not necessary tr^^t 
out specific point on bridge, ./bere 
accident happened.—City of Knox¬ 
ville V. Ryan. 13 Tenn.App. 186. 

2. R.I.—Comery y. White. 99 A. 766, 
40 R.I. 21. 

3. Vt.—^Farnsworth v. Mt. Holly, 22 
A. 459. 68 VL 293—White v. Stowe, 
54 Vt. 510. 

4. Tenn.—City of Maryville v. Mc- 
Conkey, 90 S.W.2d 951, 19 Tenn. 
App. 520. 

48 CJ. p 1199 note 95. 

6. Ind.—^Rushvllle v. Morrow, 101 
N.E. 659. 54 Ind.App. 638. 

e. R.I.—^Malo V. McAloon, 18 A.2d 
245, 65 R.I. 26. 


7. Minn.—Nlemi v. Village of Hib- 
bing. 221 N.W. 241. 175 Minn. 866. 

Tenn.—Oocpns Juris cited in City of 
Maryville v. McConkey. 90 S.W.2d 
951. 953, 19 Tenn.App. 620. 

43 C.J. p 1199 note 97. 

8. Mass.—Sargent v. Lynn, 188 
Maas. 699. 

43 G.J. p 1199 note 98. 

9. Wls.-:^eltlng V. Mlllston. 46 N. 
W. 879, 77 Wis. 623. 

43 'e:J. p 1199 note 99. 

10. N.H.—^Robln T. Bartlett, 18 A. 
646^64 N.H. 426. 

11. . Ind.—^Atkinson v. City of In- 
^dlanapolis, 199 N.E. 157, 101 Ind. 

* App. 620. 

Curing defects generally see infra 
subdivision f of this section. 

**It la generally held that to be 
legally sufficient the description of 
the pl8Lce of the accident must be so 
definite as to enable the interested 
parties to identify it from the notice 
Itself; and that when parol evidence 
Is required to determine both the 
place and the nature of the defect, 
a reasonable notice has not been 
given."—Gidcome v. City of Nash¬ 
ville. 145 S.W.2d 1029, 1031. 177 Tenn. 
295—City of Nashville v. Nevln, 12 
Tenn.App. 336, 340. 

12. Iowa.—Sollenbarger v. Llneville, 
119 N.W. 618, 141 Iowa 208, 13 Ann. 
Cas. 991. 

48 aJ. p 1199 note 4. 
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Effect of actual knowledge as: 
Curing defects in notice generally 
see infra subdivision f of 
section. 

Excusing failure to give notice see 
infra 8 927a. 

laformatioa obtained in 
tion 

However, it has been held that 
where city is informed by claimant 
in examination held pursuant to 
charter of particular place where ac¬ 
cident occurred, city cannot avoid li¬ 
ability by showing that notice, sub¬ 
sequently served on it by claimant, 
described place of accident only in 
general terms.—Giovanniello v. City 
of New York, 296 N.Y.S. 886, 163 
Mlsc. 868. 

13. Ind.—^Terre Haute v. O'Neal. 126 
N.E. 26, 72 Ind.App. 485. 

48 C.J. p 1199 note 5. 

14. Conn.—Greenberg v. City of 
Waterbury. 167 A. 83, 117 Conn. 
67. 

48 C.J. p 1199 note 6. 

Evidence as to notice generally: 
Admissibility see infta fi 939. 
Sufficiency see infra S 940. 

15. N.IL—^Hinds v. Hinsdale. 116 A. 
635, 80 N.H. 846. 

16. Colo.—Pueblo V. Babbitt, 108 P. 
176, 47 Colo. 696. 

17- Conn.—^Bieslegel v. Seymour, 19 
A. 872, 68 Conn. 43. 
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bers of the houses at the scene of the accident will 
not cure a notice which incorrectly gives such street 
numbers nor is such incorrect description assist¬ 
ed by an answer which, after admitting the filing 
of a paper “purporting to be a notice,” denies any 
knowledge or information by the municipality suffi¬ 
cient to form a belief as to any of the allegations of 
the complaint “not hereinbefore specifically admitted 
or denied”!® 

Construing notices together. Where a husband's 
notice of claim for injury to his wife is defective 
in describing the place of accident, it has been held 
that it may be aided by reference to the wife’s no¬ 
tice, served at the same time and containing the 
required information.®® 

(4) Cause 

Unless required by statutory or charter provisions, 


the notice or statement of claim which must be filed with 
a municipal corporation need not describe the nature of 
the defect or the cause or circumstances of the Injury. 

In the absence of a statute or charter provision 
requiring it, the notice which must be given to a 
municipal corporation need not describe the de¬ 
fect which caused the injury.®! However, the stat¬ 
utes and charters usually provide that the notice 
shall state the nature of the defect or the cause or 
circumstances of the injury complained of,®® and 
there must be a substantial compliance with this re¬ 
quirement.®® The description of the cause or cir¬ 
cumstances of the injury or of the negligence charg¬ 
ed must be sufficiently definite to direct attention 
with reasonable certainty to the substantial defect 
or act of negligence for which recovery is demand¬ 
ed,®^ and recovery cannot be based on defects or 
acts of negligence different from those described in 


la N.T.—^Learned v. New York, 48 
N.T.S. 142. 21 Mlac. 601. 

19 . N.T.—^Lieamed v. New York, su¬ 
pra. 

Waiver of defects generally see infra 
S 928. 

sa Minn.—^Boyd v. Duluth. 204 N. 

W. 662, 164 Minn. 19, 63. 
m. Neb.—^Forbes v. Omaha, 112 N. 
W. 826, 79 Neb. 6. 

sa Conn.—^Nlcholaua v. City of 
Bridgeport. 167 A. 826, 117 Conn. 
898. 

Ey.—^Treltz v. City of Louisville, 167 
S.W.2d 860. 292 Ey. 664. 

Mass.—^Pecorelll v. City of Worces¬ 
ter, 80 N.R2d 230, 307 Mass. 425— 
Brown v. Town of Wlnthrop, 176 
NJB. 50. 275 Mass. 43. 

Mich.—^Harrinfirton v. City of Battle 
Creek, 284 N.W. 680. 288 Mich. 
152. 

R.I.—Lane v. Cray. 149 A. 693, 50 
R.I. 486, 68 A.L.R. 1580. 

43 C.J. p 1200 note 16. 

"Cause of Injury,” required by 
statute to be described in notice of 
Injury ylven to municipal corpora^ 
tlon by person Injured by defect in 
highway, means defect or defective 
condition of highway which brought 
about injury.—Christian v. City of 
Waterbury, 198 A. 602, 123 Conn. 
152—^Nlcholaus v. City of Bridge¬ 
port, 167 A. 826, 117 Conn. 898. 

S3. Tex.—Corpus Juris oited in City 
of Waco V. Landlngham, ClvA.pp. 
158 S.W.2d 79, 80, certified ques¬ 
tion answered 157 S.W.2d 631, 138 
Tex 166, error refused. 

48 aj. p 1200 notes 16, 16. 

24. Tex—City of Waco v. Landings 
ham, ClvA^pp., 168 S.W.2d 79, cer¬ 
tified question answered 167 S.W.2d 
631, 188 Tex 156, error refused. 

48 C.J. p 1200 note 16. 

Statements held aullloient 

(1) notice of injuries allegedly 


caused by defect In Sidewalk, which 
recited that injury was caused by 
fall, located place of defect with 
accuracy, and recited that defect 
was made more dangerous by ac¬ 
cumulation of ice and snow, was 
sufficient In absence of showing that 
city authorities were misled or preju¬ 
diced thereby.—Christian v. City of 
Waterbury, 193 A. 60S, 128 Conn. 152. 

(2) Notice given by pedestrian 
that he stepped on a brick in side¬ 
walk which overturned and threw 
him to sidewalk was sufficient.— 
Olmstead v. Mayor and Aldermen 
of City of Savannah, 196 S.K 923, 57 
Ga.App. 816. 

(3) Notice alleging that plaintiff 
was Injured by stepping on defective 
water meter lid, which gave way, 
causing her Injuries, sufficiently 
stated negligence causing damages 
claimed.—City of Atlanta v. Haw¬ 
kins, 166 S.B. 262, 46 Ga.App. 847. 

(4) Notice of injury fl^m fall, 
describing cause of accident as "ele- j 
vatlons and depressions” in side¬ 
walk, was sufficient where city was 
not misled.—Cameron v. City of 
Somerville, 189 N.E. 82, 285 Mass. 
307. 

(5) Notice to city of pedestrlein's 
injuries owing to depression In side¬ 
walk was not Invalid because of 
reference to slipping on Ice.—Shee¬ 
han V. City of Lynn, 169 N.E. 411, 269 
Mass. 571. 

(6) Pedestrian's notice of injury 
resulting from sidewalk defect con¬ 
sisting of **break and crack" was 
sufficient under statute to inform 
municipality of accident resultmg 
from a "hole” cmd a "deep pULce” In 
sidewalk.—Gannon ▼. Fitzpatrick, 191 
A. 489, 68 R.I. 147. 

(7) Claim alleging improper cross¬ 
walk construction on Incline covered 
with Ice was sufficient to Inform city 

363 


of defect—Culp v. City of Tekoa, 265 
P. 364. 143 Wash. 867. 

(8) Other statements held suffi¬ 
cient 

Idaho.—Dunn v. Boise City, 262 P. 

507, 45 Idaho 862. 

Mo.—^Davld v. City of St Louis, 96 

S.W.2d 853, 889 Mo. 241, 106 A.L.R. 

849. 

48 aj. p 1200 note 16 [c]. 

Statements held Insuffloient 

(1) Notice that pedestrian's fall 
was caused by defect on sidewalk of 
highway, which city knew or should 
have known about was insufficient as 
matter of law, and hence city was 
not liable for Injuries notwithstand¬ 
ing there was no evidence to show 
that pedestrian Intended to mislead 
city or that city was misled, since 
there was an “omission" to state in 
notice the cause of Injury rather 
than an “inaccuracy” In the notice.— 
Marshall v. City of Cambridge, 88 
N.B.2d 59, 810 Mass. 822. 

(2) Where notice of Injury stated 
that cause of Injury was unnatural 
accumulation of snow and Ice, and 
did not state any actionable defect 
in sidewalk, notice was fatally defec<- 
tive.—Pecorelll v. City of Worces¬ 
ter, 80 N.E.2d 230, 807 Mass. 425. 

(8) Notice to town of Injury fl^m 
defective sidewalk, merely stating 
that Injury was caused by defect in 
sidewalk, was insufficient.—^Brown v. 
Town of Wlnthrop, 175 N.E. 60, 276 
Mass. 48. 

(4) Where pedestrian's notice to 
dty stated that defect was twenty 
inches long in middle of sidewalk cmd 
was two inches deep on an average 
and extended for distance of about 
twenty five Inches, notice did not 
state a defect Iff sidewalk for which 
city would be liable.—^Harrington v. 
City of Battle Creefe; 284 N.W. 680, 
288 Mich. 168. 
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the notice.*® 

On the other hand, the nature of the defect or the 
cause or circumstances of the injury need not be 
described with all the niceties necessary in fram¬ 
ing a pleading.*® The notice need not specify every 
detail of the defect or every act of negligence;*^ 
nor is the notice defective because it states more 
than one defect.*® The cause of injury due to a 
defect in a highway may be amplified and aided by 
the description of the place of injury as given in 
the notice.*® 

An immaterial misstatement will not render the 
notice defective.®® 


(5) Nature and Extent and Damages Claimed 

Where required by the statutory or charter provisions, 
the notice or statement of claim given to, or filed with, a 
municipal corporation must describe the nature, charac¬ 
ter, or extent of the Injuries sustained. 

Where required by the statutory or charter pro¬ 
visions, the notice or statement of claim which must 
be given to -or filed with a municipal corporation 
must contain a description of the nature, character, 
or extent of the injuries sustained.®^ There must 
be at least a substantial compliance with such a 
requirement.** A reasonable and substantial com¬ 
pliance is all that is required** and the injury 
need not be described in technical terms or in de¬ 


cs) Other statements held insuffi¬ 
cient.—^Merrill v. City of Springfield, 
187 N.E. 551, 284 Maas. 260—Mor- 
risey v. City of Boston, 167 N.E. 661, 
268 Mass. 824—48 C.J. p 1200 note 
16 [b], [d]. 

25. R.I.—^Lane v. Cray, 149 A. 698, 
50 R.I. 486, 68 A.L..R. 1680. 

43 aJ. p 1201 note 17. 

Variance between notice and proof 
see Infra S 937. 

26. Ala.—City of Birmingham v. 
Guy. 132 So. 887, 222 Ala. 373. 

Ga.—Olmstead v. Mayor and Aider- 
men of City of Savannah, 196 S.E. 
923, 67 Ga.App. 816. 

Minn—Anderson v. City of Minne¬ 
apolis, 166 N.W. 184, 188 Minn. 
860. 

27. R.I.—Gannon v. Fitzpatrick, 191 
A. 489, 68 R.I. 147. 

43 C.J. p 1201 notes 16, 18. 

Ennmsratloii of oansss which pro¬ 
duced the Injury Is not necessary 
where statute requires the circum¬ 
stances of the injury to be stated. 
Iowa.—^McCartney v. Washington, 
100 N-.W. 80, 124 Iowa 382. 

Mo.—^Brolln v. City of Independence, 
188 S.W.2d 741, 285 Mo.App. 860. 
Fartloiilar negligenoe x^led on 
need not be stated. 

Mo.—^Brolln ▼. City of Independence, 
supra. 

R.I.—^Brickie v. Quinn, 7 A.2d 890, 68 
R.I. 120. 

43 C.J. p 1201 note 18 [bj. 

28. Iowa —^Bauer v. Dubuque, 98 
N.W. 356, 122 Iowa 600. 

29. Mass.—AJamian v. Town of 
Watertown. 57 N.E.2d 642, 817 
Mass. 242. 

30. Colo.—^Denver v. Barron, 89 P. 
989, 6 ColoJLpp. 72. 

43 G.J. p 1201 note 20. 

EflEect of defects generally see infra 
subdivision f of this section. 

31. Conn.—^Flynn v. First Nat. Bank 
& Trust Co. of New Haven, 40 
A.2d 770, 131 Conn. 480—^Marino 
V. Town of East Haven. 182 A. 226, 
120 Conn. 577, 108 A.L.R. 295. 

Idaho.—^Dunn v. Boise City, 262 P. 
507, 46 Idaho 862. 


Ind.—City of Martinsville v. Win- 
scott, 26 N.E.3d 288. 107 IndApp. 
475. 

Ky.—^Treltz v. City of Louisville, 167 
S.W.2d 860. 292 Ey. 654. 

Mo.—^David V. City of St. Louis, 96 
S.W.2d 858, 839 Mo. 241. 106 A.L.R. 
849. 

N.Y.—Morganti v. City of Tonawan- 
da, 267 N.Y.S. 151, 285 App.Dlv. 
430. 

48 C.J. p 1201 note 23. 

Damages recoverable as dependent 
on notice of claim see infra fi 947. 
Variance between notice of claim 
and pleading as to amount of claim 
see infra § 937. 

Fartloiilar statute oonstmed 
In North Dakota. Comp L.1918 S 
3627 does not in terms require that 
the nature of the injuries be stated 
but requires simply that the extent 
of the damages or injury be stated.— 
Hooge v. City of Milnar, 217 N.W. 
163, 56 N.D. 285. 

S3. Tenn.—^Hllson v. Memphis, 221 
S.W. 861, 142 Tenn. 620. 

48 C.J. p 1201 note 28. 

Genexai desozlptlon of injury re¬ 
quired in statutory notice of injury 
due to dejfectlve highway must ap¬ 
prise municipality of general char¬ 
acter of injury and to such extent 
as might be reasonably necessary 
reasonably to protect its Interests; 
a general description of injury is a 
general description of direct or im¬ 
mediate Injuryr as distinguished from 
resulting consequential damages.— 
Marino v. Town of East Haven, 182 
A 235, 120 Conn. 677. 103 AL.R. 296. 

83. N.D.—^Hooge ▼. City of Milnar, 
217 N.W. 163, 66 N.D. 285. 

Tenn.—Corpus JUzis cited In Jones 
V. City of Knoxville, 108 S.W.2d 
882, 883, 172 Tenn. 1. 

48 C.J. p 1201 note 24. 

Buie of liberal ooastruotlon is 
adopted.—City of Martinsville v. 
Winscott, 25 N.E.2d 283, 107 Ind.App. 
475. 

General description which will ap- 
pzlsa city of the nature of the In¬ 
jury la sufficient under a statute re- 
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quirlng n general description of the 
injury, and the burden of furnishing 
information is not to he unreason¬ 
ably Increased by a demand for in¬ 
formation which could not reason¬ 
ably be expected.—Flynn v. First 
Nat. Bank A Trust Co. of New 
Haven, 40 A2d 770, 181 Conn. 480. 

Hoticos held sufficient 

(1> In action for injuries sustained 
when plaintiff fell into manhole in 
city sewer because of defective cov¬ 
ering. notice informing city that 
plaintiff was bruised and injured 
about the entire body mcluded in¬ 
juries to plaintiff's back.—City of 
Martinsville v. Winscott, 25 N.E.2d 
2Sf8, 107 Ind.App. 475. 

(2) Notice describing nature of 
damages as personal injuries to 
body. Including broken bones and 
bruises, was sufficient.—City of In¬ 
dianapolis V. Evans, 24 N.E.2d 776, 
216 Ind. 556. 

(3) Notice that claimant sustain¬ 
ed personal injuries by falling on 
sidewalk because of defective condi¬ 
tion thereof was sufficient, as against 
contention that notice was defective 
for failure to state circumstances 
and character of injuries.—^David v. 
City of St. Louis, 96 S.W.2d 363, 339 
Mo. 241, 106 AL.R. 849, disapproving 
Jacobs V. St. Joseph, 106 S.W. 1072, 
127 Mo.App. 669. 

(4) Notice stating that plaintiff as 
result of fall, suffered injuries to her 
“left arm, lower limbs, back and 
sides and probably internal injuries," 
sufficiently complied with require¬ 
ment of statute that notice set forth 
general nature of the injury inflicted. 
—City of Maryville v. McConkey, 90 
S.W.2d 951, 19 Tenn.App. 520. 

(6) Notice that plaintiff was in¬ 
jured when Jerked in such manner as 
to cause her to be violently thrown 
while in act of boarding city's ferry, 
which was negligently docked, suf- 
flclently stated nature of accident 
and manner in which it came about.— 
City of Portsmouth v. Madrey, 191 
S.E. 696. 168 Va. 617. 

(6) Other notices held sufficient.— 



63 O.J.S. 


MUNICIPAL CORPOBATION8 


§ 925 


nor need the statement specify or predict 
the consequences which may flow from the injury.*® 
Under some statutes it has been held that a notice 
is fatally defective if it fails to specify what parts 
of the body were injured.^® 

Description of property damaged. The property 
damaged must be definitely described,^ 7 and, where 
the statute requires a detailed statement of the 
property, a reasonable compliance with the require¬ 
ment is essential.*® 

Damages claimed and amount thereof. There 
must be a compliance with a statute requiring the 
notice to set forth the injured person’s claim for 
damages or the notice will be insufficient to sus¬ 
tain an action.** In the absence of a statutory or 
charter requirement, the amount of the damages 
claimed need not be set out in the notice of claim.^* 
A statute requiring the notice to set forth claim¬ 
ant’s claim for damages does not require the dam¬ 
ages to be specified or the amount claimed to be 
stated nor is it necessary to state the amount 
under a statute requiring the notice to state the “ex¬ 
tent” of the injury.^* 

Where, however, the statute or charter requires 
a statement in the notice of the amount of dam¬ 
ages or compensation claimed for the injury, such 
statement is an essential part of the notice or 
claim.*^* A reasonable and substantial compliance 


with the statute or charter is all that is required.^^ 
It is not necessary to state the various elements of 
damage^* unless such a statement is required by 
the statute or charter.** 

In the absence of a statutory or charter require¬ 
ment, the claimant need not in the notice apportion 
the amount of damages to the several acts of the 
municipality which he claims caused the injuries.*' 
A notice by a parent for injuries to his minor child 
is sufficient although it fails to state specifically 
that the parent claims on his own account and as 
the child’s representative, and does not apportion 
between the two the amount claimed.** 

d. Intention to Sue or Hold Municipality Li¬ 
able 

Where required by statutory or charter provisions, 
the notice to be given to a municipal corporation must 
contain a notice of Intention to sue or to hold it liable. 

In the absence of a requirement imposed by stat¬ 
ute or charter, the notice required to be given to 
a municipal corporation need not contain an ex¬ 
plicit statement of an intention to sue.** Where, 
however, the statutes or charters require that a 
notice of intention to commence an action shall be 
given to the municipal authorities, or that the no¬ 
tice of injury shall itself state an intention to hold 
the municipality liable, or to commence an action, 
there must be at least a substantial compliance with 


Jones V. City of Knoxville, 108 S.W. 
2d 883, 172 Tenn. 1—City of Chatta¬ 
nooga V. Evatt, 14 Tenn.App. 474— 
43 C.J. p 1201 note 34 [c]. 

HotLces held iSLBiilllclent 

(1) Notice of Injury, allegedly 
caused by defect In sidewalk, stating 
that plaintiff wae under the care of 
a doctor, but did not know the full 
extent of her Injuries, was insuf¬ 
ficient.—Mascagna v. City of Derby, 
194 A. 728, 128 Conn. 684. 

(2) In action for injuries due to 
defective sidewalk, written notice to 
town that plalntlfC fell and was In¬ 
jured was Insufficient as matter of 
law because entirely omitting gen¬ 
eral description of Injury as required 
by statute.—Marino v. Town of Dast 
Haven, 182 A. 225, 120 Conn. 677, 
103 A.L..R 295. 

(8) Other notices held insufficient. 
—^Treitz V. City of Louisville, 167 S. 
W.2d 860, 292 Ky. 654—63 OJ. p 
1201 note 23 [b]. 

at Conn.—^Flynn v. First Nat. Bank 
& Trust Co. of New Haven, 40 A.2d 
770, 131 Conn. 480. 

43 C.J. p 1201 note 24. 

Conn.—^Flynn v. First Nat. Bank 
& Trust Co. of New Haven, supra. 
Me.—Spear v. Westbrook. 72 A. 811. 
104 Me. 496, 20 L.R.A.,N.S.. 804. 


Recovery of damages not specified 
in notice nor anticipated at time 
of notice see infra 5 947. 

36L Me.—Spear v. Westbrook, supra. 
43 C.J. p 1201 note 26. 

37- Wla—J. P. Rappel Co. v. Man¬ 
itowoc, 195 N.W. 399, 183 Wla 141. 
43 OJ. p 1201 note 27. 

38. N.T.—^Lautman v. New York, 
141 N.T.S. 1042, 157 App.Dlv. 219. 

43 C.J. p 1202 note 29. 

39. Me.—^Rlch v. Eastport, 87 A. 
374, 110 Me. 537—Wagner v. Cam¬ 
den, 73 Me. 485. 

40. Oa.—City of Savannah v. Clarke, 
156 S.E. 790, 43 Ga.App. 276. 

43 aJ. p 1202 note 82. 

41. Ma—^Morgan v. Lewiston, 40 A. 
543, 91 Me. 566. 

48 CJT. p 1202 note 88. 

48. Ga—City of Savannah v. 

Clarke, 165 S.R 790, 42 Ga.App. 
275. 

43 C.J. p 1202 note 84. 

43 , Minn. —^Freemcm v. City of Min¬ 
neapolis, 17 N.W.2d 364, 219 Minn. 
202—Olson V. City of Virginia, 300 
N.W. 42, 211 Minn. 64, 186 A.L.R. 
1865. 

48 C.J. p 1802 note 36. 

365 


44. Ala—^Eing v. City of Birmlng^ 
ham, 143 So. 78. 225 Ala 42. 

N.C.—^Peacodk v. City of Greensboro, 
146 S.R 8, 19« N.C. 412. 

43 C.J. P 1202 note 87. 

Tedlmloal aconxaoy Is not required 
In statement of damages claimed in 
notice to municipality.—^Elng v. City 
of Birmingham, 142 So. 78, 225 Ala 

42. 

45h Ala—^Elng v. City of Birming¬ 
ham, 142 So. 78, 225 Ala 42. 

43 C.J. p 1203 note 38. 

48. Statement hMd snJIleient 

Claim against city presented by 
lessor for damages from fioodlng of 
building caused by failure of storm 
drains. Including claims assigned to 
lessor by lessees, and showing three 
types of general damages and total 
damages to each lessee, was suffi¬ 
ciently Itemized.—Trustees of Uni¬ 
versity Co-op. Co. V. City of Madi¬ 
son, 288 N.W. 743, 238 Wis. 100. 

47. N.C.—Peacock v. City of Greens¬ 
boro, 146 S.E. 3, 196 N.C. 412. 

48. Minn.—^Ackert v. Mlnneapolla 
161 N.W. 976, 129 Mina 190, L.R.A. 
1915D 1111, Ann.Ga8.1916E 897. 

49. Mass.—Savory v. Haverhill, 133 
Mass. 824—^Taylor v. Woburn, 180 
Mass. 494. 
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the provisions.50 The notice is sufficient in this 
respect if it shows the nature of the claim, the place 
where and the circumstances under which it arose, 
and a purpose on the part of plaintiff to enforce it,®^ 
especially where the evidence shows that the mu¬ 
nicipality treated the notice as a notice of suit.®^ 
On the other hand, a verbal statement of such in¬ 
tention, made to the city clerk when presenting the 
claim, is not sufficient;®® nor is the requirement 
satisfied by statements in a correspondence between 
plaintiffs attorney and the corporation counsel 
merely suggestive of an impending action against 
the city.®4 

e. VeiificatioiL 

Unless required by statutory or charter provisions, 
the notice or statement of claim given to a municipal 
corporation need not be verified. 


The notice or statement of a claim for injuries 
given to a municipal corporation need not be veri¬ 
fied®® unless verification is required by statutory 
or charter provisions.®® The requirement of verifi¬ 
cation is a reasonable provision.®^ 

Where the statute or charter requires verifica¬ 
tion, failure to comply with such requirement will 
invalidate the notice or statement®® unless the omis¬ 
sion is waived, as considered infra § 928, even 
though no prejudice to the municipality results from 
the omission.®® The defect is not cured by attach¬ 
ing an unverified notice to a verified complaint.®® 

If a particular method of verification is pre¬ 
scribed, it must be pursued;®^ if not, the usual 
method in the state is sufficient.®® Claimant must 
be sworn before a person authorized to administer 


BO, N.T.—Rogers v. Port Chester, 
137 NE. 19. 234 N.Y. 182. 

43 CJ. p 1203 note 42. 

Necessity of giving notice of Inten¬ 
tion to sue see supra fi 928. 
Notloes held snilloleiLt 

(1) Notice of Intention to sue city 
for Injuries sustained in fail Into 
hole in sidewalk was sufficient, al¬ 
though It merely described hole as 
being on sidewalk on certain avenue 
between two streets, where In exam¬ 
ination of claimant held pursuant to 
charter by city comptroller before 
notice was served claimant described 
exact location of hole.—Qlovannlello 
V. City of New York, 296 N.Y.S. 886, 
163 Mlsc. 868. 

(2) Other notices held sufficient.— 
Denecke v. Property Collaterals, 17 
N.K2d 787, 279 N.Y. 105—Adelska v. 
City of Troy, 41 N.Y.S.2d 449, 265 
App.Div. 666—^Frellgh v. City of New 
York, 88 N.Y.S.2d 960. 266 App.Div. 
967—43 C.J. P 1202 note 42 [a]. 
Notloes held Insufficient 

N.Y.—Roaell v. City of New York, 
65 N.Y.S.2d 964, 271 App.Div. 83^ 
Balzer v. City of New York, 5 N. 
Y.S.2d 23. 264 App.Div, 772, af¬ 
firmed 18 N.E.2d 689. 279 N.Y. 742, 
motion denied 20 N.E.2d 23, 280 N. 
Y. 676—Jablon v. City of Now 
York. 81 N.Y.S.2d 764, 177 Mlsc. 
838, affirmed 61 N.Y.S.2d 82, 268 
App.Dlv. 859. appecLl denied 52 N. 
Y.S.2d 799, 268 App.Dlv. 1026. 

48 CJ. p 1202 note 42 [b]. 

61, Mo.—Ogle V. Kansas City, App., 
242 S.W. 116. 

48 C.J. p 1208 note 44. 

62. Mo.—Ogle V. Kansas City, su¬ 
pra. 

Waiver of defects generally see Infra 
8 928. 

6S. N.T. —De Vore v. Aubujm. 71 N. 

Y.S. 747. 64 App.Dly. 84. 

64. N.Y.—^Kennedy v. New York, 41 
N.Y.S. 1077, 18 Mlsc. 308, affirmed 
64 N.Y.S. 261. 34 App.Dlv. 811. 


56. Ind.—^Aaron v. City of Tipton, 
82 N.E.2d 88. 218 Ind. 227. 

43 CJ. p 1204 note 64. 

Bepeal of statute zeonlzinir vezUloa. 
tloa 

Ind.—Aaron v. City of Tipton, supra. 
Charter or statutory provision re- 
ail claims against municipal¬ 
ity to be verified has been held to 
have no application to demands ex 
delictOw—^Angell v. West Bay City, 76 
N.W. 128, 117 Mich. 685—43 CJ. P 
1204 note 66. 

56. Ala.—City of Birmingham v. 
Simmons, 180 So. 896, 222 Ala. Ill, 
74 A.LlR. 766, modification denied 
182 So. 822, 222 Ala. 309, 74 A.L.R. 
766. 

CaL—Stewart v. City of Rio Vista, 
164 P.2d 274, 72 Cal.App.2d 279— 
Spencer v. City of Calipatrla, 49 
P.2d 320. 9 Cal.App.2d 267. 

N.Y.—^Ponsrok v. City of Yonkers, 
171 N.B. 917, 264 N.T. 91—Ayers v. 
City of Buffalo. 262 N.Y.S. 806, 
233 App.Dlv. 830—^Wlegand v. City 
of New York. 81 K.Y.S.2d 812, af¬ 
firmed 79 N.Y.S.2d 916, 273 App. 
Dlv. 1026, reargument and appeal 
denied 82 N.Y.S.2d 926, 274 App. 
Dlv. 866. 

Tex.—City of Houston v. Quinones, 
Civ.App., 172 S.W.2d 187, reversed 
on other grounds 177 S.W.2d 269, 
142 Tex. 282. 

Utah.—White v. Heber City, 26 P.2d 
838, 82 Utah 647. 

48 CJ. p 1204 notes 64, 67. 

67. Cal.—Spencer v. City of CaUpa- 
trla. 49 P.2d 820, 9 Cal.App.2d 267. 

58. Cal.—-Douglass v. City of Los 
Angeles, 68 P.2d 353, 5 Cal.2d 128 
—Stewart v. City of Rio Vista, 164 
P.2d 274, 72 Cal.App.2d 279—Spen¬ 
cer V. City of Callpatiia, 49 P.2d 
820. 9 Cal.App.2d 267. 

Mo.—Corpus Juris quoted In Cole v. 
City of St Joseph, 60 S.W.2d 623. 
625, 82 A.L.R. 742. 

N.T.—^Ponsrok v. City of Yonkers, 
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171 N-.2!. 917, 2S4 N.T. 91—Tannen- 
baum V. City of New York, 52 N. 
Y.S.2d 600, 268 App.Dlv. 1062, ap¬ 
peal denied 58 N.Y.S.2d 636, 269 
App.Dlv. 668—^Rockwell v. City of 
Syracuse, 12 N.Y.S.2d 403, 257 App. 
Dlv. 92, affirmed 24 N.E.2d 727, 282 
N.T. 17—^Ayers v. City of Buffalo, 
252 N.Y.S. 806, 233 App.Dlv. 880— 
Llghtboro Realty Corp. v. City of 
New York, 81 N.Y.S.2d 465, 193 
Mlsc. 947, affirmed 88 N.Y.S.2d 272, 
275 APP.D1V. 748—E^hn v. City of 
New York, 74 N.Y.S.2d 228, 189 
Mlsc. 229—^Tannenbaum v. City of 
New York, 60 N.Y.S.2d 122, 182 
Mlsc. 109, affirmed 62 N.Y.S.2d 600, 
268 App.Dlv. 1062, appeal denied 
63 N.Y.S.2d 536. 269 App.Dly. 668— 
Wlegand v. City of New York, 81 
N.Y.S.2d 812, affirmed 79 N.Y.S.2d 
916, 278 APP.D1V. 1026. 

Utah.—^Hamilton v. Salt Lake City, 
106 P.2d 1028, 99 Utah 862. 

48 CJ. P 1204 note 67. 

Failure to verify claim as eifectlng 
right to costs see Infra | 948. 
Under some statutes It la expressly 
provided that the failure to verify 
the claim shall constitute a defense 
to any action or proceeding.—^Merrl- 
field V. Village of Paw Paw, 266 N.W. 
461, 274 Mich. 650. 

69. Mo.—Colo v. City of St Joseph, 
50 S.W.2d 628, 82 A.L.R. 742. 

N.Y.—Cotrlss V. Medina. 124 N.Y.S. 
507, 139 App.Dlv. 872, affirmed 99 
N.B. 1106, 20 f6 N.Y. 713. 

60. Mo.—Cole V. City of St Joseph, 
50 S.W.2d 623, 82 A.L.R. 742. 

N.T.—Cotrlss V. Medina, 124 N.Y.S. 
607, 139 App.Div. 872, affirmed 99 
N.E. 1106, 206 N.Y. 713. 

61. N.Y.—Cole V. City of St Joseph, 
60 S.W.2d 623. 82 A.L.R. 742.' 

43 C.J. p 1204 note 71. 

68, Mich.—Allen v. West Bay City, 
108 N.W. 514. 140 Mich. 111. 

Mo.—Cole V. City of St Joseph, 60 
S.W.2d 628, 82 A.L.R. 742. 
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oaths,but it has been held that the fact that the 
notary taking the oath also acted as attorney for 
plaintiff in the action for injuries does not vitiate 
the claim.®^ 

Immaterial defects will not be fatal to the verifica¬ 
tion,and the notice is not void, in the absence of 
fraud or mistake, because the oath was taken over 
the telephone.®® 

Claim for injuries to married woman. In juris¬ 
dictions where damages for personal injuries are 
community property, a claim by husband and wife 
for injuries to the wife is suflScient if verified ei¬ 
ther by the husband®^ or wife®® without the other 
spouse joining therein. 

Incapacity of claimant. Under some statutes 
where a claimant is mentally or physically incapaci¬ 


tated, the claim may be verified by someone in his 
behalf.®® The mother of a minor of tendel- years, 
and without a guardian, may verify, as next friend, 
a claim for injuries to the child.^® 

Time for verification. A claim not verified with¬ 
in the time fixed by statute for presenting notice of 
claim is insufficient.^^ The claim need not be veri¬ 
fied on the day it is filed.'^® 

f. Effect of Defects Generally 

Where the defects In the notice or statement of claim 
given to a municipal corporation are substantial or there 
is an entire omission to state the essential elements re¬ 
quired, the fact that the corporation was not misled Is 
immaterial. 

The rule is laid down in some jurisdictions,^® 
sometimes by express provisions of the statutes,^* 


Words ‘hrexUled by the oath of the 
claimnat** import the usual affidavit 
of verification.—^Ponsrok v. City of 
Yonkers. 171 N.E. 917, 264 N.Y. 91. 

TexUoatloa as In pleadlnffs 

Claim against city need not be ver¬ 
ified like pleadings.—^Whlte v. Heber 
City, 26 P.2d 883. 82 Utah 647. 

TesUloatlon by acknowledgment or 
affidavit 

Word **verlfy" as used in charter 
provision means to authenticate, and 
words **duly verified" as there used, 
embrace both verification by ac¬ 
knowledgment before notary public 
or verification by affidavit.—City of 
Houston V. Quinones. Tex.Clv.App.. 
173 S.W.2d 187. reversed on other 
grounds 177 S.W.2d 259. 142 Tex. 282. 

Verification held sufficient 

(1) Sworn statement reciting that 
plaintiff "makes oath that the follow¬ 
ing facts are true" and setting out 
matters required by law and sub¬ 
scribed by plaintiff and attested Is 
sufficient.—City of Albany v. Black. 
112 So. 433. 216 Ala. 4. 

(2) Delivery to mayor of certified 
copy of petition was service of "ver¬ 
ified written notice."—^Harding v. 
City of St. Joseph, 7 S.W.2d 707. 222 
Mo.App. 749. 

(8) Verification of notice of claim 
against city for personal Injuries 
stating facts to be true to best of 
claimant's knowledge and belief was 
sufflclenL—^Parker v. City of St Jo¬ 
seph. Mo.App.. 71 S.W.2d 108. 

(4) Claim against city for prop¬ 
erty damage resulting from obstruc¬ 
tion In street signed by claimant 
with notary's Jurat bearing after 
words "subscribed and sworn to be¬ 
fore me" notary's signature, date, 
seal, and statement when commis¬ 
sion expired, was properly verified.— 
White V. Heber City. 26 P.2d 838, 82 
ntali 647. 


I Absence of notary's slgBatnre on 
Jurat 

(1) Absence of notary's signature 
on Jurat of affidavit to claim was ab¬ 
solute defense to action for injuries. 
—^Merrlfield v. Village of Paw Paw, 
266 N.W. 461. 274 Mich. 560. 

(2) However, it has been held that, 
where notice of claim by seven year 
old child, through guardian ad litem, 
for injuries was filed with village 
clerk and. although timely filed and 
in complete form, was without sig¬ 
nature of notary public in Jurat of 
verification, there was a substantial 
compliance.—Briggs v. Village of 
PeekskUl. 16 N.Y.S.2d 878, modified 
on other grounds 19 N.Y.S.2d 11, 259 
App.Dlv. 819. 

Hamas affixed In t ypew ri tten form 

Claim for Injuries against city of 
second class was not "verified by the 
oath of the claimant." within statute, 
where names of claimant and of offi¬ 
cer who took his oath were affixed 
to affidavit of verification in tjrpe- 
wntten form.—Lang v. City of Troy, 
25 N.B.2d 888, 282 N.Y. 607, reargu¬ 
ment denied 28 N.E.2d 40, 283 N.Y. 
643—^Rockwell v- City of Syracuse, 
12 N.Y.S.2d 408, 257 App.Dlv. 92. af¬ 
firmed 24 N.E.2d 727, 282 N.Y. 17. 

WlieTe afildavit was subscribed by 
notary only and not by claimant, no¬ 
tice of claim was not "verified by the 
oath of the claimant" as required by 
statuta—^Ponsrok v. City of Yonkers. 
171 N.E. 917. 254 N.Y. 91. 

63. Ala.—^Birmingham v. Edwards. 

77 So. 841. 201 Ala. 251. 

48 C.J. P 1204 note 78. 

eA Ala—Corpus JUris dtsd in 

City of Birmingham v. Simmons. 

130 So. 896, 222 Ala 111, 74 A.L. 

R. 766, modification denied 132 So. 

822. 222 Ala. 309. 74 A.L.R. 766. 
Mich.—Allen v. West Bay City. 103 

N.W. 514, 140 Mich. Ill, 6 AnmCas. 

86 . 


Attorney employed on contingent fee 

Ala—-City of Birmingham v. Sim¬ 
mons. 130 So. 896. 222 Ala 111, 74 
A.L.R. 766, modification denied 183 
So. 322, 222 Ala 309. 74 A.L.R. 
766. 

6& Utah—White v. Heber City, 26 
P.2d 333, 82 Utah 547. 

48 C.J. p 1204 note 75. 

6& Mo.—^Kuhn v. St. Joseidi, App., 
234 S.W. 858. 

67. Wash—^Matthews t. Spokane. 96 
P. 827. 50 Wash 107. 

Damages as community property see 
Husbemd and Wife S 478. 

6& Wash.—James v. Seattle, 123 P. 
472, 68 Wash 359—McLeod v. 
Si>okane, 67 P. 74, 26 Wash 846. 

Who may give notice or present 
claim see supra 5 924. 

69. Wash.—^Haynes v. Seattle, 151 
P. 789, 87 Wash 875, 145 P. 78, 83 
Wash 51. 

48 C.J. p 1205 note 81. 

Incapacity as affecting failure to 
give notice or present claim see in¬ 
fra S 927 b-e. 

70. Ala.—^Huntsville v. PhllUpSi 67 
So. 664, 191 Ala. 524. 

71. Wash.—^Benson v. Hoqulam, 121 
P. 68, 67 Wash 90. 

Time for presenting notice of claim 
see infra S 926 c, d. 

72. Wash—^Maggs v. Seattle, 150 P. 
612, 86 Wash 427. 

48 C.J. P 1205 note 85. 

73. Wash—Zettler v. City of Seat¬ 
tle. 279 P. 570. 153 Wash 179. 

48 C.J. p 1203 note 48. 

Amendment or new notice see InfTa 
9 929. 

Defects in notice to abutters or per¬ 
sons causing Injury see infra sub¬ 
division h of this section. 

74 . Conn.—Sizer v. City of Water- 
bury, 154 A. 639, 118 Conn. 145. 

Mass.—^Pecorelli v. City of Worces¬ 
ter. 30 N.E.2d 230, 307 Masa 425— 
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that inaccuracy or formal defects in the notice 
or staitement, made through honest mistake or in¬ 
advertence, and which do not actually mislead, 
will not render such notice or statement invalid; 
and evidence is admissible to show that the mu¬ 
nicipal corporation was not in fact misled.^^ Such 
statutes ordinarily do not apply to a notice given 
before their enactment,*^® although they may by their 
terms be made retroactive.^ ^ 

Where the defects are substantial or there is an 
entire omission to state the essential elements re¬ 
quired, the fact that the municipality was not misled 
is immaterial and will not validate the notice,^^ 
even where the statutory rule exists.^^ 

Actual notice from other sources. The notice or 
claim must in itself substantially meet the conditions 
required by the statute or charter,*0 and actual no¬ 
tice by the municipality of the essential facts, de¬ 
rived from other sources, will not excuse substan¬ 
tial defects or omissions in such notice or claim.^^ 

Curing defects. A defect in the notice cannot 
be cured after suit is brought.82 An insufficient no¬ 
tice may be cured by a validating statute.^^ 


Abandonment of part of claim. Where an ac¬ 
tion is brought for personal injuries and injuries 
to property, and the cause of action for personal 
injuries is abandoned, the fact that a claim filed 
before suit in the form required by statute in the 
case of injury to property is insufficient as a claim 
for personal injuries is immaterial.®^ 

g. Investigation of Claims and Examination of 
Claimant 

Under some statutory and charter provisions the mu¬ 
nicipal authorities are empowered or directed to investi¬ 
gate all claims presented to them and they may require 
the appearance of the claimant for the purpose of examin¬ 
ing him with respect to the claim. 

The municipal authorities must take such, ac¬ 
tion on claims presented to them as the statutory 
or charter provisions may direct.®® Action on 
claims is to be taken within such time as such pro¬ 
visions may prescribe,®® and, as considered infra 
§ 931, under some provisions no suit on the claim 
may be brought until action has been taken on the 
claim or until the lapse of a specified time after 
the notice or presentation of the claim. 


Cameron v. City of SomervlUe, 189 
N.E. 82, 286 Maas. 807. 

43 C.J. p 1203 note 49. 

Statuia la apj^oable to oonplalat 
In action where complaint serves as 
substitute for ordinary written no¬ 
tice of claim.—Greenbera v. City of 
Waterbury, 167 A. 88, 117 Conn. 67. 
Commencement of action as notice 
see supra subdivision b of this 
section. 

Notioas h^ snfflolent under statu¬ 
tory rule.—Christian v. City of Wa¬ 
terbury, 193 A. 602, 123 Conn. 152— 
Greenberg v. City of Waterburyi 1*67 
A. 83, 117 Conn. 67—Schmidt v. Town 
of Manchester, 103 A. 664, 92 Conn. 
551—43 C.J. p 1203 note 49 [b]. 

76. Conn.—Christian v. City of Wa¬ 
terbury, 193 A. 602, 123 Conn. 162 
—Sizer v. City of Waterbury, i64 
A. 639, 113 Conn. 145. 

43 C.J. p 1203 note 50. 

76. Mass.—Shallow v. Salem, 186 
Mass. 136. 

77. Conn.—Sanger v. City of Bridge¬ 
port, 198 A. 746, 124 Conn. 183, 116 
A.L..R. 1081. 

43 CJ. P 1203 note 52. 

78. Mo.—GCrpua Jnxls quoted la 
Cole V City of St. Joseph, 50 S.W. 
2d 623. 624, 82 A.L..R. 742. 

N.T.—^Belzer v. City of New York, 
58 N.Y.S.2d 278, 269 App.Biv. 987 
—^Rockwell V. City of Syracuse, 
12 N.Y.S.2d 408, 257 App.Div. 92, 
affirmed 24 N.E.2d 737, 282 N.Y. 17 
—Todd V. City of New York, 28 N. 
Y.S.2d 884. 

43 a J. p 1203 note 58. 


79. Conn.—^Plynn v. First Nat Bank 
& Trust Co. of New Haven, 40 A. 
2d 770. 131 Conn. 480—^Mascagna v. 
City of Derby. 194 A. 728, 123 
Conn. 684—^Marino v. Town of East 
Haven. 182 A. 225, 120 Conn. 577, 
108 A.L.R. 295—Nicholaus v. City 
«f Bridgeport 167 A. 826, 117 Conn. 
898. 

Mass.—^Marshall v. City of Cam¬ 
bridge, 88 N.E 2d 59, 810 Mass. 822 
—King V. City of Boston, 15 N.H.2d 
191, 800 Mass. 877. 

Mo.—Cole V. City of St. Joseph, 50 
S.W.2d 628, 82 A.L.R. 742. 

48 C.J. p 1203 note 64. 

Failure snffloiently to state cause 
of accident was omission, not inac¬ 
curacy.—Merrill v. City of Spring- 
Held, 187 N.E. 551, 284 Mass. 260. 

80. Ind.—^Touhey v. Decatur, 98 N. 
E. 640, 176 Ind. 98, 82 L.R.A.,N.S.. 
360. 

43 C.J. p 1203 note 55. 

81. Hawaii.—Rogers v. City and 
County of Honolulu, 32 Hawaii 
722. 

Mo.—Corpus Juris dted la Cole v. 
City of St. Joseph, 50 S.W.2d 623, 
625. 82 A.I.I.R. 742. 

N.Y.—Rockwell v. City of Syracuse, 
12 N.Y.S.2d 403, 267 App.Div. 92, 
affirmed 24 N.B.2d 727, 282 N.Y. 17. 
Tex.—Corpus Juris dted in City of 
Waco V. Thralls, Clv.App., 128 S. 
W.2d 462, 466. 

43 CJ. p 1203 note 56. 

Actual notice as: 

Aiding defective statement as to 
place of accident see supra sub¬ 
division c (8) of this section. 
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Excusing failure to give notice see 
infra 9 927 a. 

88. R.L—^Maloney v. Cook, 44 A. 692, 
21 R.I. 471. 

48 C.J. p 1204 note 68. 

Aiding defective statements as to 
place of acddent see supra sub¬ 
division o (8) of this section. 
Amendment or new notice see infra 
5 929. 

83. Statute held valid 

Conn.—Sanger v. City of Bridgeport, 
198 A. 746, 124 Conn. 188, 116 A.L. 
R. 1081. 

84. Ala.—^Birmingham v. Ingram, 
103 So. 695, 20 Ala.App. 444. 

85. N.Y.—^Reynolds v. Village of 
Nyack, 17 N.Y.S.2d 714, 268 App. 
Div. 667. 

Power of olnlTu agent to settle dalm 
Claim agent of dty was held not 
to have power to make settlement of 
claim or suit against city for per¬ 
sonal injuries and must be assumed 
to have accomplished his duties when 
he makes report to city department 
which referred claim to him.—^Dls- 
cargar v. City of Seattle, Wash., 191 
P.2d 870. 

86. N.Y.—^Reynolds v. Village of 
Nyack, 17 N.Y.S.2d 714, 258 App. 
Div. 667—Sharkey v. City of Now 
York, 80 N.Y.S.2d 284. 

Pzovldon held directory 
Ga.—City of Rome v. Rigdon, 16 S. 
E.2d 902, 192 Ga. 742. 
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Where claimant has presented his claim for dam- 
ageS| executed in the manner and form and verified 
as required by the charter or statute, he need not, 
in the absence of a statutory or charter require¬ 
ment, make proof of his claim before the board or 
committee acting on it.*^ However, under some 
statutes and charter provisions the municipal au¬ 
thorities are empowered or expressly directed to 
cause all claims presented to be investigated and 
they may require the appearance of claimant or 
other persons for the purpose of examination.^^ 
Such provisions are for the purpose of enabling 
the municipality to inform itself with respect to 
the opportunity afforded it under the law to settle 
or adjust a claim within the time prescribed.®® The 
provision is an innovation in the common law and 
its scope is not to be extended beyond its plain 
and unambiguous language.®® The examination un¬ 
der the statute is with respect to a claim only, and 
a claim which has lawfully become the subject of 
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an action may not be made the subject of an ex- 
amination.®! 

The responsibility of claimant to appear and sub¬ 
mit to examination must wait on the due exercise 
by the city of its right to require such attendance 
and examination,®® but the failure of claimant to 
appear for examination pursuant to notice properly 
served is fatal to his cause of action.®® 

Where the statute or charter does not prescribe 
the mode of service of a notice on claimant to ap¬ 
pear and be examined, personal service is neces¬ 
sary.®^ A subpoena will be vacated where it was 
not sensed within the time allowed by the statute 
for examination.®® 

h. Notice to Abutters or Persons Camdng Ih- 
jury 

The notice required to be given to an abutter or per¬ 
son causing the Injury must be In such form and allege 
such facts as are required by the statute. 
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87. N.Y.—La Flamme v. Albany, 86 
N.T.S. 686, 91 Hun 65, affirmed 53 
N.E. 1127, 158 N.Y. SOS. 

8& N.Y.—Di Bartolo v. City of New 
York, 66 N.E.2d 71, 293 N.Y. 114, 
moUon denied 66 N.E.2d 749. 298 
N.Y. 766—Briffss v. Village of 
PeekakiU, 19 N.Y.S.2d 11, 259 App. 
Div. 819—Resmolds v. Village of 
Nyack, 17 N.Y.S.2d 714, 258 App. 
Div. 667—^Zimmerman v. City of 
New York, 63 N.Y.S.2d 434, 188 
Mlsc. 298—Lattlnville v. Ereth, 26 
N.Y.S.2d 484, 175 Misc. 1076— 

Threat v. City of New York, 288 N. 
Y.S. 976, 169 Misc. 868—Sharkey v. 
City of New York, 80 N.Y.S.2d 284. 
44 C.J. p 1462 note 68 [b]. 
Constmctloii of provlsioiui 
In determining whether claimant 
against city alleged to have failed to 
present herself for examination had 
complied with provisions of charter, 
section stating conditions on which 
action might be maintained against 
city and section providing for exam¬ 
ination of claimant must be read to¬ 
gether.—^Threat v. City of New York, 
288 N.Y.S. 976, 169 Mlsc. 868. 

«<Any oladm'* as Including tort claim 
Section of city charter, authorizing 
city auditor to Investigate claims 
against city, applies to claims In 
tort, as well as claims on contract, 
especially in view of other allied 
charter provisions.—^Lattlnville v. 
Ereth, 26 N.Y.S.2d 434, 176 Misc. 
1076. 

Oonrfe Is rdnotant to defeat pnr- 
poses of statute.—Threat v. City of 
New York, 288 N.Y.S. 976, 159 Misc. 
868 . 

89. N.Y.—^Reynolds v. Village of 
Nyack, 17 .N.Y.S.2d 714, 258 App. 
Div. 667. 

68 C. J.S.—24 


90. N.Y.—^Reynolds v. Village of 
Nyack. supra. 

When right lost without claimant’s 
fault 

‘*Thls extraordinary municipal 
right . . . should receive a rig¬ 

id construction when that right Is 
lost without any fault of the claim¬ 
ant**—Sharkey v. City of New York, 
80 N.Y.S.2d 284, 286. 

9L N.Y.—Resmolds v. Village of 
Nyack, 17 N.Y.S.2d 714, 268 App. 
Div. 667. 

98. N.Y.—Threat v. City of New 
York, 288 N.Y.S. 976, 169 Misc. 
868 . 

93. N.Y.—^Zimmerman v. City of 
New York, 53 N.Y.S.2d 434, 188 
Mlsc. 298. 

Actions by husband and wife on sep¬ 
arate causes 

Facts that husband sued city for 
medical expenses incurred, and loss 
of his wife’s services, because of per^ 
sonal injuries for which wife recov¬ 
ered damages from city in same ac¬ 
tion, and that wife was questioned 
concerning such expenses on exam¬ 
ination by city’s corporation counsel 
are Immaterial as respects husband's 
right to maintain action notwith¬ 
standing failure to submit to exam¬ 
ination by city comptroller pursu¬ 
ant to statuta—^Zimmerman v. City 
of New York, supra. 

AdJouzximexLt by stipulatioii 

Where examination on notice of 
claim against city was scheduled by 
comptroller within thirty days in ac¬ 
cordance with administrative code 
provision, and examination was ad¬ 
journed by stipulation requiring 
plaintiff to wait thirty days after 
conclusion of examination before 
bringing of action, and plaintiff who 
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’ did not appear for examination 
brought action against city, although 
after thirty days from time of notice, 
action was required to be dismissed 
for violation of stipulation.—Angelo 
V. City of New York. 58 N.Y.S.2d 487, 
183 Misc. 391. 

Bffeot of claimant’s death 
Representative’s cause of action 
for damages for injuries sustained 
by deceeised was not lost because de¬ 
ceased did not appear before comp¬ 
troller before action and submit to 
examination, where deceased filed 
written notice of claim which was 
served on comptroller who Issued a 
subpoena to deceased to appear at 
comptroller’s office and be examined, 
but deceased died from his Injuries 
without examination prior to ter¬ 
mination of last examination period 
as extended by stipulation of partiea 
—Sharkey v. City of New York, 89 
N.Y.S.2d 284. 

Inability to appear 
Where city comptroller seeks ex¬ 
amination of claimant and falls to 
pay or adjust the claim for no other 
reason than lack of information on 
the merits, due to claimant’s inabili¬ 
ty to appear for examination, such 
failure is not ^’neglect or refusal to 
make adjustment or payment” within 
charter provision requiring such neg¬ 
lect or refusal for 80 days before 
bringing action, in the absence of 
waiver or other loss of right to ex¬ 
amine claimant.—Johannes v. City of 
New York, 12 N.Y.S 3d 430, 267 App. 
Div. 197, affirmed 24 N.E.2d 489, 281 
N.Y. 825. 

94.. N.Y.—Threat v. City of New 
York, 288 N.Y.S. 976, 159 Mlsc. 868. 
95. N.Y.—^Reynolds v. Village of 
Nyack. 17 N.Y.S.2d 714, 258 App. 
Div. 667. 
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The notice required by statute to be given to an 
abutter or person causing the injury, such as an 
injury from snow and ice, as considered supra § 
923 e, must be in such form and allege such facts 
as the statute directs,but it need not contain a 
statement of matters which the statute does not re- 
quire.97 

Where required by statute, the notice must be in 
writing®® and signed by the person injured or by 
someone acting in his behalf.®® It is not necessary 
that the notice should affirm in terms that it was 
given in behalf of the injured person, but it is suffi¬ 
cient if that reasonably appears.^ The notice need 
not give the name of the person who is charged 
with responsibility for the accident if enough ap¬ 
pears from the notice to show that it was intended 
to be given to a particular person and that it was 
received by him.® When required by the statute, 
the notice must give the time, place, and cause of 
the injury;® but in the absence of a statutory re¬ 
quirement the notice need not contain a claim for 
damages^ or a threat of action.® 


Under the express provisions of some statutes 
formal defects or inaccuracies in the notice where 
there was no intention to mislead do not invalidate 
the notice.® 

§ 926. -Service or Presentation, and 

Time Therefor 

a. In general 

b. Person on or to whom notice must be 

served or claim presented 

c. Time for service or presentation 

d. Notice to abutters or persons causing 

injury 

a. In General 

The notice or statement of claim required to be 
served on, or presented to, a municipal corporation must 
be served or presented In the manner prescribed by the 
statutory or charter provisions. 

Service of notice on, or presentation of claim to, 
a municipal corporation must be made in the manner 
prescribed by the statute or charter provisions,^ 
or, if not prescribed, then as provided by general 
law for the service of notice,® or by any method that 


‘Se. Mass.—^Roland v. Kllroy, 184 K. 

E. 367, 282 Mass. 87. 

43 C.J. p 1191 note 8 [a] (9). (10). 
-Service of notice and time therefor 
see Infra 9 926 d. 
xrotloeB held snfflcisiit 
Mass.—Goff y. Hickson, 79 H.E.2d 
15, 322 Mass. 655—Hebb v. Gould, 
49 N.E.2d 450, 814 Maaa 10—Stef- 
anl V. Freshman, 122 N.E. 293, 232 
Mass. 354. 

S7. Mass.—Goff v. Hickson, 79 N.E 
2d 15. 822 Maas. 655. 

■98, Mass.—Roland v. Hllroy, 184 N 
R 367, 282 Mass. 87. 

9B, Mass.—^Roland v. Kllroy, supra. 
1. Mass.—Goff y. Hickson, 79 N.R2d 
15. 322 Mass. 655—^Merrill y. Falae, 
118 N.R 882, 229 Mass. 511. 
arotloe by husband is. behalf of wife 
Where, prior to glvinfi: written no¬ 
tice of time, place, and cause of In¬ 
jury sustained in falling on icy side¬ 
walk adjoining premises of defend¬ 
ant, Injured person and her husband 
talked with defendant concerning ac¬ 
cident and extent of injury and It 
could be gathered from terms of no¬ 
tice, form for which was furnished 
by defendant and completed in her 
presence, that notice was given by 
husband in behalf of his wife, notice 
was sufficient.— Groff y. Hickson, 79 
N.E.2d 15. 822 Mass. 655. 
dh Mass.—Ferreira y. Gross, 80 N. 
E.2d 481, 323 Mass. 175—Blanch¬ 
ard y. Stone’s, Inc., 24 N.E.2d 688. 
304 Mass. 634. 

jraxoB is usual, but not ezoluslyeh 
jneaas of estaolishlng Identity.— 
Blanchard v. Stone's, Inc., supra. 


Popular name of store 
Where notice of Injury by pedes¬ 
trian who slipped on sidewalk on ice 
in front of store was addressed to 
store in its popular rather than its 
legal corporate name, and one who 
managed store actually received no¬ 
tice, notice was sufficient foundation 
for personal injury action against 
store.—^Blanchard v. Stone’s, Inc., su¬ 
pra. 

3. Mass.—Copeland v. Cadillac Au¬ 
tomobile Co. of Boston, 62 N.E 2d 
329, 315 Mass. 757—Roland v. Kll¬ 
roy, 184 NB. 867, 282 Mass. 87— 
Sharp y. Giesow, 164 N.B. 621, 266 
Mass. 606. 

XTotloe held suffloiaut 
Statement, in written notice of In¬ 
jury, that cause was Icy condition of 
sidewalk In front of defendant’s 
premises, was a sufficient statement 
of cause.—Goff v. EUckson, 79 N.E.2d 
16, 322 Mass. 666. 

Failure to notify claimant of tnsnlll- 
olenoy of notice 

Lessee of building In fl’ont of 
which pedestrian was Injured by 
slipping on ice on sidewalk was pre¬ 
cluded by statute from challenging 
validity of notice of injury on 
ground that notice failed to state 
cause of Injury, where lessee did not 
notify pedestrian within five days 
after receipt of notice that notice 
was insufficient and request notice In 
compliance with law.^—Blanchard v. 
Stone’s. Inc., 24 N.B.2d 688, 304 Mass. 
634. 

4. Mass.—Goff y. Hickson, 79 N.R2d 
15, 322 Maas. 655. 
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5. Mass.—Goff v. Hickson, supra. 

6L Mass.—Harvey y. Ernst, 122 N.R 
727, 282 Mass. 543. 

Place of aooideat 

In action against landowners for 
injuries to pedestrian slipping on Ice 
on sidewalk, statutory notice mis¬ 
describing place of accident on street 
involved was not Invalid where there 
was no Intention to mislead defend¬ 
ants, and defendants were not misled. 
—^Lamereaux v. TuUu 44 N.E.2d 789, 
312 Mass. 359. 

Failure to show contents of notice 
Statutory provisions as to omis¬ 
sions in notice to owner of adjoining 
premises of cause of injury are un¬ 
available to plaintiff who has failed 
to show what notice contained.— 
Sharp y. Giesow, 164 N.R 621, 266 
Mass. 606. 

7. N.T.—Gland v. City of New 
York, 296 N.Y.S. 840, 168 Misc. 321 
—Wlegand v. City of New York, 
81 N.Y.S.2d 812, affirmed 79 N.Y.S. 
2d 916, 273 App.Diy. 1025, reargu¬ 
ment and appeal denied. 82 N.Y.S. 
2d 926, 274 App.Div. 866. 

43 C.J. p 1205 note 88. 

«Plle” as synonymous with ^^serve” 
As used in statute requiring as 
prerequisite to maintenance of per^ 
sonal Injury action against city the 
filing of a statement in writing, the 
verb **flle” is synonymous with, and 
used In Identical sense as, the verb 
“serve.”—^Lutsch v. City of Chicago^ 

47 N.B2d 545, 318 IlLApp. 156. 

8. Minn.—^Peterson v. Cokato, 87 N. 
W. 616, 84 Minn. 205. 

48 C.J. p 1206 note 89. 
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Ti’ill afford the municipality its substantial rights,^ 
although it has been held that, where the mode 
of service is not prescribed, personal ser\’ice is 
necessary.io Acknowledgment or acceptance of 
service of the notice by the person designated by 
the statute or charter to be served is proper,al¬ 
though the statute or charter specifying the man¬ 
ner of service does not provide for acknowledgment 

or acceptance.i2 

Filing c copy of the statement of claim has been 
held a substantial compliance with a statutory re¬ 
quirement that a verified statement be filed, where 
the original statement is produced on the trial and 
the municipality is not misled.^^ 

Service by mail has been held sufficient!^ except 
where the statute requires the notice to be filed 
but the notice sent by mail must be actually received 
within the statutory time.!® Service by ordinary 
mail is not sufficient where the statute requires 
personal service or service by registered mail.!^ 


§ 926 

b. Person on or to Whom Notice Mnst Be 
Served or Claim Presented 

A notice or statement of claim required to be served 
on, or presented to, a municipal corporation must be 
served on or presented to the board, department, or offi¬ 
cers designated by the statutes and charter provisions. 

W'here the statute does not designate a particular 
officer on whom service shall be made, service on 
any officer whose relation to the municipal corpora¬ 
tion is such that notice to him of matters affecting 
the interest of such corporation is notice to it is 
sufficient.!® However, the statutes and charter pro¬ 
visions frequently designate the board, department, 
or officers on or to whom the notice must be served 
or the claim presented,!® and, under such circum¬ 
stances, the notice or statement must be served on 
or presented to the board or officers, designated.^® 

Under particular statutory or charter provisions 
the notice must be served on, or the claim must be 
presented to, various boards, agencies or officers,^! 
as, for example, the mayor,22 the village president or 
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9. Tex.—Jones v. Pt Worth, Com. 
App.. 267 S.W. 681. 270 S.W. 1002. 

43 aJ. p 1205 note 90. 

10. Mo.—^Peterson v. Kansas City, 
23 S.W.2d 1046, 324 Mo. 464. 

11. Ky.—City of Elsmere v. Brown, 
180 S.W.2d 86, 297 Ky. 323. 

Mo.—^Peterson v. Kansas City, 23 S. 
W.2d 1046, 324 Mo. 454—Powers v. 
Kansas City, 18 S.W.2d 645. 224 
Mo.App. 70. 

12. Ky.—City of Elsmere v. Brown, 
180 S.W.2d 86. 297 Ky. 823. 

13. N.T.—Scheer v. Perry, 103 NT.T. 
S. 1048, 119 App.Dlv. 606. 

48 aJ. p 1206 note 91. 

1^ N.T.—Sweeney v. New York, 122 
N.B. 243, 225 N.T. 271. 

43 C.J. p 1205 note 92. 

Bsglstsred mall 

Cal.—^Natural Soda ProduGts Co. v. 
City of Los Anereles, 143 P.2d 12, 
28 Cal. 2d 193, certiorari denied City 
of Los Angeles v. Natural Soda 
Products Co.. 64 S.Ct. 790, 321 U.S. 
798, 88 L.Ed. 1082, rehearing denied 
64 S.Ct. 942. 822 U.S. 768, 88 L.Bd. 
1694. 

N.T.—^Wlegand ▼. City of New York, 
81 N.Y.S.2d 812. affirmed 79 N.Y.S. 
2d 916, 273 App.Dlv. 1025, reargu¬ 
ment and appeal denied 82 N.Y.S. 
2d 926. 274 App.Dlv. 855. 

N.D.—^Hooge V. City of Mllnor, 217 
N.W. 163, 56 N.D. 285. 

IB. N.H.—Sowter v. Grafton, 19 A- 
572, <65 N.H. 207. 

N.T.—Burford v. New York, 49 N.T. 
S. 969, 26 App.Dlv. 225. 

16. N.Y.—Sweeney v. New York, 122 
N.EL 243, 225 N.Y. 271. 

48 C.J. p 1205 note 94. 


Time for presentation or service gen¬ 
erally see Infra subdivision c of 
this section. 

Mailing of Isttex concerning al¬ 
leged injuries Is not sufficient in the 
absence of proof that It was actually 
received.—^Brahm v. City of Union- 
town, 40 Pa.DisL & Co. 79, 8 Fay.L.J. 
222, 82 Mun.L.R. 126. 

17. N.T.—Wlegand v. City of New 
York, 81 N.Y.S.2d 812, affirmed 79 
N.Y.S.2d 916, 273 App.Dlv. 1025, re¬ 
argument and appeal denied 82 N. 
Y.S.2d 926, 274 App.Dlv. 865. 

18. Iowa—^Blackmore v. Council 
Bluffs, 176 N.W. 369, 189 Iowa 
157. 

48 C.J. P 1207 note 12. 

19. CaL—Natural Soda Products Co. 
V. City of Los Angeles, 143 P.2d 12, 
23 Cal.2d 193, certiorari denied City 
of Los Angeles v. Natural Soda 
Products Co, 64 S.Ct 790, 821 U.S. 
793, 88 L.Bd. 1082, rehearing denied 

64 S.Ct 942, 822 U.S. 768, 88 L.Ed. 
1594. 

Ga—^Davls v. City of Rome, 142 S.B. 

171, 37 GaApp. 762. 

Ill.—^McCarthy v. City of Chicago, 38 
N.E.2d 619, 312 IlLApp. 268. 

Ky.—City of Elsmere v. Brown, 180 
S.W.2d 86, 297 Ky. 828. 

Mass.—King v. City of Boston, 15 N. 

E.2d 191, 300 Maas. 377. 

N.T.—^Ferrara v. City of New York, 

65 N.Y.S 2d 327, 187 Misc. 478. 
Tenn.—Gllkey v. City of Memphla 

17 S.W.2d 4, 169 Tenn. 220. 

Tex.—City of Beaumont v. Baker, 
Civ.App., 96 S.W.2d 1865, error dis¬ 
missed. 

48 C.J. p 1205 note 96. 

80. Cai.—^Komahrens v. City and 

371 


County of San Francisco, 196 P.2d 
140, 87 Cal.App.2d 196. 

111.—^McCarthy v. City of Chicago, 
38 N.E.2d 519, 312 lll.App. 268. 

Mass.—^King v. City of Boston, 15 N. 
£.2d 191, 800 Mass. 377. 

Minn.—^Aronson v. City of St. Paul, 
257 N.W. 662, 193 Minn. 34. 

N.Y.—Shaw V. City of Lockport, 283 
N.Y.S. 36, 188 Mlsc. 893. 

Tex.—City of Beaumont v. Baker, 
Civ.App., 96 S.W.2d 1365, error dis¬ 
missed. 

43 C.J. P 1205 note 96. 

81. Town selectman, dleil^ or trass- 
nrer 

Mass.—^Brown v. Town of Wlnthrop, 
175 N.E. 50, 275 Mass. 43. 

S8L Mo.—^Peterson v. Kansas City, 
28 S.W.2d 1045, 324 Mo. 464—Cum¬ 
mings V. Halpln, App., 27 S.W.2d 
718—^Powers v. Kansas City, 18 S. 
W.2d 545, 224 Mo.App. 70. 

Tenn.—^Avant v. City of Memphis, 18 
Tenn.App. 862. 

Mayor or olty auditor 

Okl.—City of Tulsa v. Whlttenhall, 
282 P. 822, 140 Okl. 160. 

Mayor or olty olexk 

Wls.—Dorsey v. Racine, 18 N.W. 928, 
60 Wls. 292. 

43 C.J. p 1206 note 96 [c] (2). 

Mayor, olty clack, or traasurar 

Mass.—King v. City of Boston. 15 
N.E.2d 191. 800 Mass. 377—Merrill 
V. City of Springfield, 187 N.E. 
661, 284 Mass. 260—O’Connell v. 
City of Cambridge. 164 N.E. 760, 
268 Mass. 208. 

Mayor or manager of municipality 

Tenn.—City of Maryville v. McCon- 
key. 90 S.W.2d 961, 19 Tenn.App. 
620. 
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treasurer,®* the governing authority of the city,®^ 
the city council,®* the city commission,®® the clerk 
or secretary of the legislative body of the city,®* 
the clerk or secretary of the municipality,®® the cor¬ 
poration counsel,®® the city attorney and city clerk,*® 
or the board, officer, or employee authorized by 
charter to incur the expenditure or liability repre¬ 
sented by the claim 

It has been held that, if the notice reaches the 
proper officer in due time, it is immaterial who 


serves or files it, or with whom it is originally left.®- 
On the other hand, where service is made on the 
city clerk, as required by statute, it is sufiicient, al¬ 
though the clerk does not present the notice to the 
mayor or council.** 

Service on, or presentation to, the city cothicil 
or other municipal body may be made by service on, 
or presentation to, the chairman,*4 the president,** 
or the recorder or clerk,*® of such board or body, 
although the notice is addressed to the mayor and 


Uayor ana ooimcll 
N.D.—^Pyke v. Jamestown, 107 N.W. 
369, 15 N.D. 157. 

48 C.J. p 1205 note 96 [b] (2). (3). 
Mayor or city connoU 
Colo.—Denver v. Saulcey, 38 P. 1098, 
6 Cole.App. 420. 

43 C.J. p 1205 note 96 [c] (1). 

Servioe of notloo oa olty attorney 
Is Insufficient where the statute re¬ 
quires that notice be grlven to the 
mayor.—Gilkey ▼. City of Memphis, 
17 S.W.2d 4, 159 Tenn. 220. 

23. Claim addressed tOi and filed 
with, derk held Insufficient.—:Rogers 
V. Vlllagre of Port Chester. 137 N.B. 
19, 234 N.Y. 182—Shaw v. City of 
Lockport. 233 N.Y.S. 36, 138 Mlsc. 
393. 

24. Ga.—^Davls v. City of Rome, 142 
S.K 171, 87 Oa.App. 762. 

26. Mlnn^—Aronson ▼. City of St. 

Paul, 257 N.W. 662, 193 Minn. 34, 
N.Y.—Shaw V. City of Lockport, 233 
N.Y.S. 83, 138 Misc. 893. 

48 C.J. p 1206 note 98. 

26. Tex.—Mouille v. City of Port 
Arthur, Civ.App, 164 S.W.2d 219— 
Brewster v. Baker, Civ.App., 139 
S.W.2d 648—City of Beaumont v. 
Baker, Clv.App., 96 S.W.2d 1865, 
error dismissed. 

27. Cal.—Sandstoe v. Atchison, T. 
& S. F. Ry. Co., 82 P.2d 216, 28 
CaJ.App.Sd 215—White-Satra v. 
City of Los Angreles. 58 P.2d 933, 
14 Cal.App.2d 688. 

28. Where municipality has no clerk 
or secretary statement filed within 
statutory period with city solicitor la 
sufficient.—O'Hara v. City of Scran¬ 
ton. 85 Pa.Dlst. & Co. 42. 

29. N.Y.—^Byrnes v. City of New 
York, 69 N.Y.S.2d 875, 188 Mlsc. 
85. 

43 C.J. p 1206 note 97. 

Servloe on corporation counsel and 
comptroller 

(1) Under statute or charter re- 
qulrins: that notice be served on cor¬ 
poration counsel and also on comp¬ 
troller, there can be no substantial 
service of notice by serving only one 
of such officers.—Ciancl v. City of 
New York, 296 N.Y.S. 840, 163 Mlsc. 
821—48 C.J. p 1206 note 96 [d]. 

(2) Where notice of claim against 
city for personal Injunes contained 


notice of Intention to sue city, was 
served on city comptroller, who 
transmltt^ it to corporation coun¬ 
sel, to whom It was also directed, 
and examination was conducted 
thereon, plaintiff’s failure to serve 
notice on corporation counsel, pur¬ 
suant to statute, did not render cause 
of action and Jury's verdict for plain¬ 
tiff Ineffective.—Zimmerman v. City 
of New York, 63 N.Y.S.2d 484, 188 
Mlsc. 298. 

(8) Under general municipal law. 
as amended, service on comptroller 
in addition to service on corporation 
counsel was held to be unnecessary. 
—^Ferrara v. City of New York, 65 
N.Y.S.2d 327, 187 Mlsc. 478. 

30. Ill.—Watkins v. Town of Cicero, 
87 N.B.2d 786, 312 Ill.App. 880. 

43 aj. p 1206 note 96 [e]. 

TiUag lA oflios of city olezk 

Under statute requiring statement 
in writing concerning injury to be 
filed with city attorney and also 
"filed in office of the city clerk," pres¬ 
entation to city council of a claim 
for personal Injury by an alderman 
on behalf of claimant, which claim 
was referred to committee on finance 
and bore on its back the indorsement 
of the city clerk showing such refer¬ 
ence and the rejection ef the claim 
by corporation counsel, was not a 
substantial compliance with the es¬ 
sential requirement that statement 
be filed with clerk, notwithstanding 
city clerk was clerk of city council 
and had notice of the claim when it 
was introduced In the city council.— 
McCarthy v. City of Chicago, 88 N. 
B.2d 619, 812 Ill.App. 268. 

31. Cal.—^Natural Soda Products Co. 
V. City of Los Angeles, 143 P.2d 
12, 28 CBl.2d 198, certiorari denied 
City of Los Angeles v. Natural 
Soda Products Co., *64 S.Ct. 790, 
321 U.S. 793, 88 L.Ed. 1082, rehear¬ 
ing denied 64 S.Ct. 942, 822 U.S. 
768, 88 L.Ed. 1594—^Douglass v. 
City of Los Angeles, 58 P.2d 853, 
5 CaL2d 123. 

City oounoU 

Cal.—^Douglass v. City of Los An¬ 
geles, supra—^Lynch v. City of Los 
Angeles, 64 P.2d 488, 11 Cal.App. 
2d 633—^McCandles v. City of Los 
Angeles. 62 P.2d 545, 10 Cal.App. 
2d 407—^Rogers v. City of Los An- 
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I geles, 44 P.2d 466, 6 Cal.App 2d 
294—^Robertson v. City of Los An¬ 
geles, 44 P.2d 461, 6 Cal.App 2d 
289—^Halgh v. City of Los Angeles. 
84 P.2d 779, 139 Cal.App. 595— 
Musto-Keenan Co. v. City of Los 
Angeles. 84 P.2d 606, 139 CaLApp. 
506. 

DepartxnaiLt of eduoation 
Cal.—^Douglass v. City of Los An¬ 
geles, 53 P.2d 353. 6 Cal.2d 123. 
Department of water and power 
CaL—^Douglass ▼. City of Los An¬ 
geles, supra. 

Board of public works of city of 
Los Angeles has no authority to in¬ 
cur liability for tortious acts or 
omissions of officers or employees in 
department of public works.—^Doug¬ 
lass V. City of Los Angeles. 63 P.2d 
863, 5 Cal.2d 123—^Lynch v. City of 
Los Angeles, 64 P.2d 488, 11 Cal.App. 
2d 638—^McCandles v. City of Los 
Angeles, 62 P.2d 545, 10 Cal.App.2d 
407—Haigh v. City of Los Angeles, 
84 P.2d 779, 189 Cal.App. 596—Mus¬ 
to-Keenan Co. V. City of Los Angeles. 
84 P.2d 506, 189 Cal.App. 606. 

33. N.Y.—^Missano v. New York, 64 
N.E. 744, 160 N.Y. 123. 

43 C.J. p 1206 note 99. 

33. Colo.—^Powers v. Boulder, 131 P. 
396, 54 Colo. 568. 46 L.R.A..N.S., 
167. 

34. N.Y.—^Mclntee v. Middletown, 81 
N.Y.S. 124, 80 App.Div. 434. 

35. N.Y.—^Mclntee Y. Middletown, 
supra.. 

48 C.J. p 1206 note 4. 

86. Cal.—^Douglass v. City of Los 
Angeles, 58 P.2d 368, 5 Cal.2d 138— 
Lynch v. City of Los Angeles, 54 
P.2d 488, 11 Cal.App.2d 633. 

Oa.—^Davls v. City of Rome, 142 S. 

B. 171, 37 Ga.App. 762. 

Minn.—Hebert v. Village of Hibblng, 
212 N.W. 186, 170 Minn. 211. 

43 CJ. p 1206 note 6. 

Sending’ to blerk 

However, It has been held that no¬ 
tice which was sent to city clerk was 
insufficient compliance with charter 
provision that notice of Injury be 
filed with city commission.—City of 
Beaumont v. Baker, Tex.Clv.App., 95 
S.W.2d 1365, error disnoilssed. 

Where board or oonunlttee Is not 
la sessloa at time of servloek It Is 
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city council but notice to the council or other 
governing body is not properly served on the may¬ 
or's or city secretary.®® 

Where the statute requires notice to be served 
on a board of commissioners, service on one mem¬ 
ber of the board is sufficient.^® 

Service on deputy or assistant. Service on a mu¬ 
nicipal officer is sufficient if made on a deputy or as¬ 
sistant exercising functions appertaining to the of¬ 
fice,where the notice actually reaches the offi¬ 
cer designated in the statute within the prescribed 
time.^^ 

Notice to municipal officer or employee commit- 
ting tort. Under a statute providing that in the 
case of negligence or carelessness of any public 
officer a claim shall be filed with such officer and 
the clerk or secretary of the legislative body of the 
municipality, it is not necessary, where the city 
alone is charged with liability, to file a claim with 
such officer;^® and the failure to present a claim 
to the municipal officer or employee committing the 
tort does not bar an action against the city alone 
under a statute requiring presentation of a claim 
to the officer or employee and to the municipal au¬ 
thorities where the municipality is bound at any 


rate to indemnify the officer or employee.** Fur¬ 
thermore, it has been held that, where the officer or 
employee and the city are jointly and severally lia¬ 
ble and the city is bound to indemnify the officer 
or employee, the failure prior to an action against 
the officer or employee and the city to present a 
claim to the officer or employee is not fatal to 
the maintenance of the action against the city un¬ 
der a statute requiring presentation of a claim to 
the officer or employee as well as to the city.*® 

Where in a statutory action against a munici¬ 
pality for malpractice of a physician or dentist in 
a public institution while performing services gra¬ 
tuitously the physician or dentist is joined as a 
party defendant, it is necessary that notice of 
claim be served on the physician or dentist r*® 
but, where he is not joined, notice need not be 
served on him.*^ 

c. Time for Service or Presentation 

The notice or statement of claim- required to be served 
on, or presented to, a municipal corporation must be 
served or presented within the time fixed by the statutory 
or charter provisions. 

The time within which notice must be served on, 
or the claim presented to, a municipal corporation 
is usually fixed by statutory or charter provisions ;*® 


sufficient to direct the notice to the 
council or other ccovemlns body, and 
then deliver It to the officer having: 
the care and custody of the records 
and flies of such body, within the 
time fixed by statute.—Corpus OUxls 
quoted iu Ferry v. City of High 
Point, 12 S.E.2d 275. 278. 218 N.C. 
714 —13 C.J. P 1206 note 6 [b]. 

Telephone aotloe of accident to 
city clerk, superintendent of streets, 
and assistant was not substantial 
compliance with charter requiring 
written claims to council.—Shaw v. 
City of Lockport. 233 N.Y.S. 36, 133 
Misc. 393. 

37. Minn.—Johnson v. St. Paul, 54 
N.W. 735, 62 Minn. 364. 

88. Minn.—Doyle v. Duluth, 76 N. 
W. 1029, 74 Minn. 157. 

Where notice never reached dty 
oonnoU, service on mayor was not le¬ 
gal service.—^Aronson v. City of St. 
Paul. 257 N.W. 662, 193 Minn. 34. 

89. Tex.—^Pt. Worth v. Shero, 41 S. 
W. 704. 16 Tex.Clv.App. 487. 

40. Tex.—Jones v. Port Worth, Com. 
App.. 267 S.W. 681. 270 S.W. 1002. 

41. Cal.—^Natural Soda Products Co. 
V. City of Los Angeles, 143 P.2d 
12, 23 CaL2d 193, certiorari denied 
City of Los Angeles v. Natural 
Soda Products Co., 64 S.Ct 790, 
321 U.S. 793, 88 L.Ed. 1082. rehear¬ 
ing denied 64 S.Ct 942. 322 U.S. 
768. 88 L.lCd. 1694. 


Mo.—Peterson v. Kansas City, 23 S. 

W.2d 1045, 324 Mo. 454. 

43 C.J. p 1207 note 10. 

Delivery of notice In city, clerk’s 
oAoe to assistant clerk, In absence 
of clerk. Is properly served.—Corpus 
Juris quoted In Perry v. City of High 
Point, 12 S.E.2d 275, 378, 218 N.a 
714—13 C J. p 1207 note 10 [a]. 
Service on secretary to mayor 
Notice of Injury was served on 
mayor where mayor's name was 
signed to acknowledgment of receipt 
by his secretary.—^Powers v. Kansas 
City, 18 S.W.2d 545. 224 Mo.App. 70. 

Service of notlcei by leaving with 
gin In charge of auditor’s office, was 
substantial compliance with charter 
provision requiring service either on 
the mayor or city auditor.—City of 
Tulsa V. Whlttenhall, 282 P. 322. 140 
Okl. 160. 

Service on dty counselor as servlca 
on mayor 

Service of notice on city counselor, 
or his assistant, designated by mayor 
to receive service was sufficient serv¬ 
ice of notice on mayor.—^Peterson v. 
Kansas City. 23 S.W.2d 1045, 324 Mo. 
464—Callahan v. Kansas City, 41 S. 
W.2d 894, 226 Mo.App. 408—Cum¬ 
mings V. Halpln. Mo.App.. 27 S.W.2d 
718. 

48. N.T.—^Beyer v. North Tonawan- 
da. 76 N.E. 214. 183 N.Y. 338. 
Where notice was not turned over 
to mayor by his secretary and his 
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‘ attention was not called to It. serv¬ 
ice on the secretary was not service 
on the mayor.—^Avant v. City of 
Memphis, 13 Tenn.App. 362. 

43. Cal.—Jackson v. dty of Santa 
Monica, 57 P.2d 226, 13 Cal.App.2d 
376. 

Statutory requirement means 
merely that city shall be notifled of 
claim against officer, since city at¬ 
torneys have duty to defend suits of 
claims against officers for their neg¬ 
ligence.—Jackson v. City of Santa 
Monica, supra. 

44. N.Y.—Bernardlne v. dty of New 
York. 51 N.Y.S.2d 888. 268 App.Div. 
444, affirmed 62 N.E.2d 604, 294 N. 
Y. 361. 161 A.L.R. 364. 

Dismissal of complBint against offi¬ 
cer at trial by consent 
N.Y.—Bemardme v. City of New 
York, supra. 

46. N.Y.—Koslba v. City of Syra¬ 
cuse, 39 N.E.2d 240, 287 N.Y. 283. 

46. N.Y.—Schmid v. Werner, 72 N. 
Y.S.3d 361, 188 Misc. 718. 

Liability of city for malpractice of 
physician or dentist see supra S 
906. 

47. N.Y.—Petition of Polk, 71 N.Y. 
S.2d 294. 188 Misc. 727. 

48: Cal.—Whlte-Satra v. City of Los 
Angeles, 68 P.2d 933, 14 CaLApp. 
2d 688. 

Ky.—City of Elsmere v. Brown, 180 
S.W.2d 86, 297 Ky. 323. 
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and under some provisions the length of time avail¬ 
able varies according to the nature of the claim^^ 
or according to the person making service or pres- 
entation^O such as a legal representative.si In 
the absence of a sufficient excuse or waiver, as 
considered infra §§ 927, 928, the service or pres¬ 
entation is ineffective if not made within the time 

prescribed.52 


The time for serving or presenting the notice or 
claim begins to run from such date as is fixed by 
the particular statute or charter provision.53 Thus, 
under particular provisions, the notice must be 
served or the claim presented within a stated pe¬ 
riod of time after the accident or injury has oc¬ 
curred,®^ after the cause of action shall have 
accrued,®® from the date of origin of the claim®® 


N.T.—^Everett v. City of New York, 
68 N.Y.S.2d 463. 186 Hisc. 39— 
White V. City of Auburn, 8 N.Y.S. 
2d 575, 1*69 Ulsc. 636. 

43 CJr. P 1207 note 14. 

Recovery of deunaffea as dependent 
on time when claim filed see Infra 
S 947. 

Xztension of tlnio 

Where general law required any 
person injured aa result of danger¬ 
ous condition of public street, high¬ 
way, building, or property to file 
written verlfl^ claim for damages 
with municipality within ninety days 
after accident, city could not extend 
or diminish the ninety-day period for 
filing a claim for damages arising 
out of defective condition of building 
erected and maintained by city.— 
Helbach v. City of Long Beach, 123 
P.2d 62, 50 Cal.App.2d 242. 

Statute superseding local law 
Where notice of claim was served 
on city more than sixty days but less 
than ninety days after Injuries arose, 
complaint In action for Injuries was 
properly dismissed under statute re¬ 
quiring notice to be served within 
sixty days notwithstanding prior to 
enactment of statute city adopted a 
local law requiring such notice to be 
served within ninety days after acci¬ 
dent, since the statute superseded 
local law.—Mahony v. City of Long 
Beach. 66 N.Y.S.2d 278, 187 Mlac. 4. 

49. for oonvsrslou 

Claim against city for conversion 
or negligent sEde of automobile was 
not *‘clalm for neglect or wrongful 
Injury to personal property," and, 
hence, filing of claim with city clerk 
withm one year of Its accrual au¬ 
thorized suit against city.—City of 
Birmingham v. Davis, 155 So. 94, 26 
Ala.App. 183, certiorari denied 155 

50. 95, 328 Ala. 630. 

Claims for defective s tr eets and 
Mother cfialms'* 

Second part of statute relating to 
filing of "other" claims against city 
within one year, being contained in 
one sentence, does not modify the 
first part of statute relating to filing, 
within thirty days, of claims against 
city for damages Aram defective 
streets and sldewalka—^Hamilton v. 
Salt Lake City, 106 P.2d 1028, 99 
Utah 362. 

50. N.Y.—White v. City of Auburn, 

8 N.Y.S.2d 575, 169 Misc. 686. 


5L Guardian as legal representa¬ 
tive 

Guardian of child was not a "legal 
representative" within charter pro¬ 
vision requlrmg filing of notice with¬ 
in sixty days or within six months 
if presented by his or her "legal rep¬ 
resentatives."—White V. City of Au¬ 
burn, 8 N.Y.S.2d 575. 169 Mlsc. 636. 
Time for service or presentation In 
actions for wrongful death see 
Death S 80 b. 

62. CaL—^Komahrens v. City and 
County of San Francisco, 196 P.2d 
140. 87 Cal.App.2d l96—Chilberg v. 
City of Los Angeles. 128 P.2d 693, 
54 Cal.App.2d 99—^White-Satra v. 
City of Los Angeles. 58 P.2d 988. 14 
CaLApp.2d 688. 

N.Y.—Colehamer v. City of Troy, 
78 N.Y.S.2d 086, 278 App.Div. 1048 
—Mahony v. City of Long Beach, 
66 N.T.S.2d 278, 187 Mlsc. 4—Adon- 
nlno V. Village of Mount Morris, 
12 N.Y.S.2d 658, 171 Mlsc. 883— 
White V. City of Auburn, 8 N.Y.S. 
2d 575. 169 Mlsc. 636. 

Tex—City of Vernon v. Low, Civ. 
App., 168 S.W.2d 857—City of 
Beaumont v. Baker, Clv.App., 95 
S.W.2d 1366, error dismissed. 

48 C.J. p 1207 note 14. 

Leave of court to serve notice or| 
present claim after lapse of pre¬ 
scribed period see Infra 5 927 d. 
NotloeB held tim^ 

Cal.—^Phillips V. City of Pasadena, 
162 P.2d 626, 27 Cal.2d 104. 

IlL—^Murphy v. City of Chicago, 47 
N.E.2d 494, 818 llLApp. 166. 

I Mass.—^Bums v. City of Boston, 160 
N.E. 248, 263 Mass. 369. 

N.Y.—In re Nash, 72 N.Y.S.2d 224. 
N.C.—^Peacock v. City of Greensboro, 
146 S.E. 8, 196 N.a 412. 

Fa.—O'Hara v. City of Scranton, 19 
A.2d 114, 342 Ga 137—Wilson v. 
City of Chester, 87 PaDlst. & Co. 
87, 29 Del.Co. 151, 31 Mun.L.R. 118. 
Wash.—Cook v. City of Yakima, 158 
P.2d 279, 21 Wa8h.2d 810. 

xrotioe served os. oity oommlssion as 
body 

Written notice served on each city 
commissioner within sixty days of 
accident sufficiently complied with 
charter requirement that city be giv¬ 
en notice within sixty days, notwith¬ 
standing notice was not served on 
commission as a body within sixty 
days, where commission did not have 
Its regular meeting the week preced¬ 
ing expiration of sixty-day period, 
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and city was in possession of all the 
facts In view of presence of super¬ 
intendent of parks at scene of acci¬ 
dent.—^Moullle v. City of Port Arthur, 
Tex.Clv.App., 164 S.W.2d 219. 

53. U.S.—City of Philadelphia v. 
Lieberman, C.C.A.Pa., 112 F.2d 424, 
certiorari denied Lieberman v. City 
of Philadelphia, 64 S.Ct. 48, 811 U. 
S. 679, 85 L.Ed. 438. 

Cal.—^Natural Soda Products Co. v. 
City of Los Angeles, 143 P.2d 12, 
28 Cal.3d 193, certiorari denied City 
of Los Angeles v. Natural Soda 
Products Co., 64 S.Ct. 790, 321 U.S. 
793, 88 L Ed. 1082, rehearing denied 
64 S.Ct. 942. 822 U.S. 768, 88 L.Ed. 
1594. 

43 C.J. p 1207 note 17. 

AcddoiLt occuzilng prior to e ffectlvs 
date of statute 

Where accident occurred more than 
ninety days prior to effective date 
of statute requiring filing of claim 
against municipality within ninety 
days of accident, filing of proper ver¬ 
ified claim within ninety days after 
effective date was sufficient compli¬ 
ance with statute.—Shea v. City of 
San Bernardino, 62 P.2d 865, 7 CaL 
2d 688. 

Retroactive operation of statutes see 
supra 5 928 b. 

54. Cal.—Knight v. City of Los An¬ 
geles, 160 P.2d 779, 26 Cal.2d 764. 

N.Y.—Biggs V. City of Geneva, 90 
N.Y.S. 868, 100 APP.D1V. 25, af¬ 
firmed 77 N.E. 1182. 184 N.Y. 680. 
After happening or Infllotlon of In^ 
Jury 

N.C.—^Peacock v. City of Greensboro, 
146 S.E. 3, 196 N.C. 412. 

65. N.Y.—Murphy v. Village of Ft. 
Edward, 107 N.E. 716, 218 N.Y. 897, 
Ann.Cas.l916C 1040—^Bemrelther v. 
City of New York. 107 N.Y.S. 1006. 
123 App.Dlv. 291. 

▲oonial of oause of action 

(1) Cause of action against city 
within statute accrues at time of In¬ 
jury. while right of action accrues 
when statute has been complied with 
or Injured person's representative 
has qualified.—^Mercer v. City of 
Richmond, 148 S.E. 808, 162 Va, 736, 
64 A.L.R. 1054. 

(2) Accrual of cause of action gen¬ 
erally see Actions S 124. 

66. Aeomal of oaose as date of ori¬ 
gin 

Six months' period Aram the date 
of origin of the claim provided by- 
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or after the occurrence from which the damage 
arose.57 Under a provision requiring notice to be 
given within a stated number of days ''next after 
such injury,” the day of plaintiffs injury is not 
counted, but he has the stated number of days after 
the da}^ of his injury for filing his claim.58 Where 
the statute requires the filing of a claim within a 
certain number of days after the cause of action has 
accrued, in the case of injury to an infant the 
claim must be filed within the designated number 
of days after the time of the injury and not from 
the time of the appointment of a guardian ad litem 
for the infant.59 

An attempt to serve notice after oflSce hours on 
the last day allowed is not a sufficient compliance 
with the statute.^^ On the other hand, it has been 
lield that a statute requiring the statement to be filed 
with the city clerk within a designated time after 
the injury is sufficiently complied with where the 
statement is handed to the clerk at his residence at 
11:15 P.M. on the last day of the prescribed period, 
and is taken by him to his office the next morning 
and stamped as filed on that date.^^ 

A notice filed after the action is conunenced, al- 
iliough before the filing of the declaration and with¬ 
in the time prescribed by statute, will not support 
the action.88 

d. Notice to Abutters or Persons Causing In- 
jiuy 

Notice to abutters or persons causing the Injury must 


be served on the proper persons In the manner and 
within the time required by the statute. 

The notice required by statute to be given to an 
abutter or person causing the injury, such as an 
injury from snow and ice, as considered supra 
§ 923 e, must be served on the proper person®^ 
in the manner84 and within the time®5 required 
by the statute. As authorized by the statute, notice 
may be given by posting it in a conspicuous place 
on the premises and by leaving it with any person 
occupying the whole or any part of the premises if 
there is such a person.®® Such authorization does 
not, however, imply that a proper notice may not 
be sent by mail.®^ 

§ 927. -Excuses for Want of, or Delay 

in. Giving Notice or Presenting 

Claim 

a. In general 

b. Physical andf mental incapacity gen« 

erally 

c. Infancy 

d. Leave of court to file claim 

e. Leave of court to sue on showing ex¬ 

cuse 

a. Xn (lenexal 

In some jurisdictions, sometimes under express statu¬ 
tory provisions, the failure to give the required notice of 
claim to a municipal corporation may be excused in cer¬ 
tain cases. 


law for eervlns of notice begins to 
run on date when the cause of ejctlon 
*^accTues,'* which is date on which 
that damage la sustained and not 
date when causes are set in motion 
which ultimately produce injury.— 
'City of Philadelphia v. Lieberman, 
C.aA.Pa.. 112 F.2d 424. certiorari de¬ 
nied Lleberman v. City of Philadel¬ 
phia. 61 S.Ct. 48. 811 U.S. 679. 85 L. 
Bd. 488. 

67. The ‘Hiocniranoe trom which the 
daanage arose” Is regarded as the en¬ 
tire sequence of events giving rise 
to the injury.—^Knight v. City of Los 
Angeles. 160 P.2d 779. 26 CaJ.3d 764 
—^Natural Soda Products Co. v. City 
of Los Angeles, 148 P.2d 12. 23 Cal 2d 
198, certiorari denied City of Los An¬ 
geles V. Natural Soda Products Co.. 
64 S.Ct. 790, 821 U.S. 793, 88 L.Bd. 
1082, rehearing denied 64 S.Ct 942. 
322 U.S. 768, 88 L.Ed. 1594. 

58. Mich.—^McBvoy v. City of Sault 
Ste. Marie. 98 N.W. 1006, 136 Mich. 
172. 

.59. N.T.—Murphy v. Ft. Bdward, 
107 N.E. 716, 218 N.T. 897, Ann.Cas. 
1916C 1040. 


GO. Wash.—^Ehrhardt v. Seattle, 82 
P. 296, 40 Wash. 221. 

61. Kan.—^Klng v. Parsons, 149 P. 

699, 96 Kan. 654. 

43 C.J. P 1308 note 20. 

68. Ill.—^Langgruth v. Glencoe, 97 N. 
B. 1052, 253 Ill. 605. 

63. Mass.—Bychower v. United Cig¬ 
ar Stores Co.. 149 N.B. 411, 253 
Mass. 642. 

43 aJ. P 1191 note 3 [a] (3). (7), (8). 

64. Mass.—^Ferreira v. Gross. SO N. 
B.2d 481, 323 Mass. 175. 

65. Mass.—Haverty v. Bmst, 122 N. 
B. 727, 232 Maas. 543. 

66. Mass.—^Ferreira v. Gross, 80 N. 
B 2d 481. 323 Mass. 175. 

43 C J. p 1191 note 3 [a] (6). 

Fnzpose of statutory provision for 
posting and leaving with occupant of 
premises notice of injuries from 
snow or ice on adjoining way is to 
provide a convenient way for giving 
notice where landlord is unknown or 
for any other reason it is difficult 
to deliver the notice.—Ferreira v. 
Gross, supra—^Tohln v. Talntor, 118 
N.B. 247, 229 Mass. 174. 
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Service held suffloient 
Posting on door at first fioor en¬ 
trance of apartment building notice 
of time, place, and cause of Injuries 
sustained In fall on accumulation of 
Ice on sidewalk In front of building 
and giving tenant who answered 
knock a copy of notice with request 
that it be delivered to landlord con¬ 
stituted sufficient notice, under stat¬ 
ute, to ovmers of premises, although 
not named in notice, where notice 
was addressed to owner, leasee, ten¬ 
ant, occupant, person, or corporation 
in control of the premises described 
by number, street, city and stata— 
Ferreira v. Gross, 80 N.E.2d 481, 323 
Mass. 175. 

Actual receipt of notice 

Proof that statutory notice of in¬ 
juries from ice or snow on adjoining 
way was given by posting it in a con¬ 
spicuous place on premises and leav¬ 
ing a copy with occupant thereof and 
that notice sufficiently described the 
person sought to be charged is suffi¬ 
cient without showing that such per¬ 
son actually received the notice.— 
Ferreira v. Gross, supra. 

67. Mass.—Tobin v. Talntor, 118 N. 
B. 247, 229 Mass. 174. 
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In some jurisdictions it has been held that, in the 
absence of a statutory exception, the failure to 
give the required notice of injury to a municipal 
corporation cannot be excused for any cause.®8 in 
other jurisdictions, however, want of notice or state¬ 
ment of daim, or failure to give such notice or state¬ 
ment within the time required, has been excused for 
various reasons and a claimant is excused for 
failure to file a timely notice to the extent that 
an excuse is afforded by statute.*^® 

The giving of notice of injuries caused by a de¬ 
fect in a sidewalk is not excused by the fact that 
the municipality owns the abutting property. 

Ignorance of law has been held to constitute no 
excuse for failure to comply with the statute.^* 

Ignorance of facts. Noncompliance with the stat¬ 
ute is not excused by the fact that the person in¬ 
jured had no suspicion or knowledge of the in- 
•juries^® or of the source or cause thereof74 until 
after the time for giving the notice had expired, 
even though the facts were purposely concealed by 
the municipality.76 

Actual knowledge by nvunicipality. The failure 


to give the notice or present the claim within the 
time prescribed by statute is not excused by the 
mere fact that the city council or other officers of 
the municipality had actual knowledge of the cir¬ 
cumstances of tiie injury.76 

Compromise and settlement. Where a claim pre¬ 
sented to the city council is compromised and set¬ 
tled by an agreement whereby the municipality 
promises to pay claimant a specified sum, presenta¬ 
tion of a claim is not necessary as a condition pre¬ 
cedent to suit against the municipality on such 

agreement.77 

b. Physical and Uental Incapacity Generally 

In some Jurisdictions, end sometimes under express 
statutory provisions, a claimant Is excused from filing or 
giving notice of claim to a municipal corporation within 
the time prescribed where he Is prevented from doing so- 
by reason of mental or physical Incapacity, at least where 
such Incapacity was caused by the Injury complained of* 

In some jurisdictions, particularly in those where 
the liability on which the action is based is statu¬ 
tory, it has been held, in the absence of statute, 
that the inability of the person injured to give no¬ 
tice or cause it to be given to the municipal corpo¬ 
ration affords no excuse.^® In other jurisdictions. 


68. Ind.—^Peoples ▼. Valparaiso, 100 
N.E. 70, 178 Ind. 673—Touhey v. 
Decatur, 93 NM. 640, 176 Ind. 98, 
32 I,.R.A..N.S., 350. 

68. Colo.—City of Colorado Springs 
V. Colburn, 81 P.2d 397, 102 Colo. 
483. 

Mont—^Lazich v. Belanger, 106 F.2d 
738, 111 Mont 48. 

43 C.J. p 1208 notes 32, 34. 

Infancy see infra subdivision 0 of 
this section. 

Physical and mental incapacity see 
infra subdivision b of this section. 

Questions of law or fact see infra S 
943. 

7a Pa.—Johnston v. Canonsburg 

Borough, 34 Pa.Dl8t & Co. 123, 1 
Monroe LB. 136, 30 Mun.L.R. 33, 
19 Wash.Co. 1, 62 York Leg.Rec. 
137. 

Bevlaw of statntes In various states 

Pa.—Johnston v. Canonsburg Bor¬ 
ough, supra. 

71. Iowa.—Pasold v. De Witt, 200 
N.W. 695, 198 Iowa 966. 

72. Wash.—^Forseth v. City of Ta¬ 
coma, 178 P.2d 357, 27 Wash.2d 
284. 

43 CJ. p 1208 note 89. 

Aotloa against city for aalpractlce 
of physician os dentist 

N.T.—Derllcka v. Leo, 19 N.T.S.2d 
949, 259 App.Dlv. 607. reargument 
denied 20 N.Y.SJSd 986, 269 App. 
Dlv. 1001, affirmed 81 N.R2d 47, 
284 N.Y. 711, reargument denied 
32 N'.E.2d 821, 286 N.Y. 622. 


73. Conn.—Crocker v. Hartford, 34 
A. 98. 66 Conn. 387. 

48 C.J. p 1209 note 48. 

74. Wash.—Sheer v. Everett 235 P. 
789, 134 Wash. 385. 

43 C.J. p 1209 note 44. 

76. Wash.—Sheer v. Everett supra. 

7a Cal.—Hall v. City of Los An¬ 
geles, 120 P.2d 13, 19 Cal.2d 198— 
Ohlozzl V. City of South San Fran¬ 
cisco, 164 P.2d 902, 72 Cal.App.2d 
472—^Eppsteln v. City of Berkeley, 
126 P.3d 365, 62 CaLApp.2d 896— 
O'Brien v. City and County of San 
Francisco, App., 116 P.2d 450. 

Conn.—Nicholaus v. City of Bridge¬ 
port, 167 A. 826, 117 Conn. 898. 

Ill.—^McCarthy v. City of Chicago, 88 
N.E.2d 619, 312 IlLApp. 268—Wat¬ 
kins v. Town of Cicero, 37 N.E.2d 
785, 312 I11.APP. 880. 

Ind.—City of Indianapolis v. ITland, 
10 N.E.3d 907, 212 Ind. 616. 

Ky.—^Reibel v. Woolworth, 190 S.W. 
2d 866, SOI Ky. 76—^Treltz v. City 
of Louisville, 167 S.W.2d 860, 292 
Ky. 654. 

Minn.—Johnson v. City of Chisholm, 
24 N.W.2d 232, 222 Minn. 179— 
Olson V. City of Virginia, 800 N.W. 
42, 211 Minn. 64, 186 A.L.R. 1865. 

Mo. — Corpus Juris dted In Cole v. 
City of St Joseph, 50 S.W.2d 623, 
626. 82 A.L.R. 742. 

N.Y.—Thomann v. City of Rochester, 
176 N.E. 129, 256 N.Y. 166, motion 
denied 177 N.E. 186, 256 N.Y. 652, 
reargument denied 177 N.E. 196, 
256 N.Y. 692—Fox v. VUlage of 
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Eleischmanns, 34 N.Y.S.2d 423, 178 
Misa 454—Adonnino v. Village of 
Mount Moms, 12 N.Y.S.2d 658, 171 
Mlsc. 888—Shaw v. City of Lock- 
port 233 N.Y.S. 86, 183 Mlsc. 898. 
Pa.—^McBrldge v. Rome Tp., 82 A. 2d 
212, 847 Pa. 228. 

Tex.—^Phillips v. City of Abilene, Civ. 
App., 195 S.W.2d 147—Corpus juris 
cited in City of Waco v. Thralls* 
Civ.App., 138 S.W.2d 462, 465. 

43 C.J. p 1209 note 46. 

Actual knowledge as curing defects 
in notice or statement see supra ( 
925 f. 

Bxaanlnatlon of claimant by munici¬ 
pal authorltUs 

(1) Those seeking to recover from, 
city for personal injuries were not 
relieved from failure to comply with 
statute requiring notice, merely be¬ 
cause one of them was examined as 
to the details of the claim.—^Melner 
V. City of New York, 80 N.Y.S.2d 177* 
262 App.Dlv. 970. 

(2) Examination of claimant gen¬ 
erally see supra 5 926 g. 

77. Wls.—Sharp v. Ma,uston, 66 N- 
W. 803, 92 Wls. 629. 

7a Ala.—City of Birmingham v- 
Weston, 172 So. 648, 288 Alcu 568* 
109 A.L.R. 970. 

Ind.—Sherfey v. City of Brasil, 18 
N.E.2d 568, 218 Ind. 498. 

Ky.—Galloway v. City of Winchester* 
184 S.W.2d 890, 299 Ky. 87. 

48 C.J. p 1209 note 49. 

Infancy see infra subdivision « of 
this section. 
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however, where the mental or physical incapacity 
caused by the injury is of such a character as to 
make it impossible to give the notice or cause it 
to be given within the prescribed time, it consti¬ 
tutes a sufficient excuse for failure to comply with 
the statute.^® Where incapacity is a good excuse, 
it is sufficient if the notice is given when the dis¬ 
ability is removed, or within a reasonable time 
thereafter.80 Disability during a portion of the 
period allowed will not extend the time of per¬ 
formance provided a reasonable time remains with¬ 
in the period before the disability occurs or after it 
is removed.8i 

Statutory regulations. In some jurisdictions the 
statutes expressly make physical or mental inca¬ 
pacity an excuse for failure to give or file the no¬ 
tice or statement of claim and provide for an ex¬ 
tension of time.^2 In such case the notice must be 
given or the statement filed within the extended 

time prescribed.88 


c. Infancy 

The authorities are not In agreement on the question 
whether the fact of Infancy, even where the Infant is of 
tender years, will excuse a failure to give or present the 
required notice or statement of claim to a municipal cor¬ 
poration. 

In the absence of an exception in the statutes 
or charter provisions, the fact of infancy, even 
where the infant is of tender years, will not, ac¬ 
cording to some authorities, excuse failure to com¬ 
ply with the requirement of notice or presentation 
of claim to a mtmicipal corporation.^^ It has been 
held, however, that, while the fact of infancy does 
not ipso facto excuse compliance with the statute, 
nevertheless, where the infant is of such tender 
years as to be incapable of comprehending and obey¬ 
ing the statute, such condition is one of physical 
and mental inability, excusing his failure to give, 
or delay in giving, the required notice.** The 
failure of the parents to file the notice is not 


Question of law or fact see Infra 5 
948. 

79. CaL—Schulstad v. City and 
County of San Francisco, 168 P. 
2d 68. 74 Cal.App.2d 105, refusing 
to follow Johnson v. City of Glen¬ 
dale, 56 F.2d 680, 12 Cal.App.2d 889. 

Colo.—City of Colorado Springs v. 
Colburn, 81 P.2d 897, 102 Colo. 
483. 

Mo.—^Kunkel v. City of St. Louis, 
163 S.W.2d 1014. 849 Mo. 1121. 

N.C.—^Webster v. City of Charlotte, 
22 S.F.2d 900, 222 N.C. 321. 

Tex.—City of Tyler v. Ingram, Civ. 
App., 157 S.W.2d 184, reversed on 
other grounds 164 S.W.2d ^16, 139 
Tex. 600. 

43 C.J. p 1209 note 60. 

80. Mo.—^Kunkel v. City of St. 
Louis, 163 S.W.2d 1014. 349 Mo. 
1121 . 

43 C.J. p 1210 note 52. 

Sxteasion by oon str no tl OB. 

It has been held, however, that 
a provision of city charter that in¬ 
jured person shall give city manager 
or clerk written notice of Injury 
within thirty days thereafter before 
city shall be liable for damages can¬ 
not be extended by construction to 
embrace requirement that person 
whose injuries mentally and physi¬ 
cally Incapacitated her to give or au¬ 
thorize such notice during such pe¬ 
riod shall give notice within reason¬ 
able time after regaining capacity.— 
City of Tyler v. Ingram, Civ.App., 
157 S.W.2d 184. reversed on other 
grounds 164 S.W.2d 516, 139 Tex. 600. 

81. Wash.—^Hall v. Spokane, 140 P< 
848. 79 Wash. 803. 

43 ax p 1210 note 55. 

SSL N.D.—Hooge v. City of Mllnor, 
217 N.W. 163, 56 N.D. 285. 

48 ax p 1209 note 51. 


Extension of time by leave of court 
see Infra subdivision d of this sec¬ 
tion. 

XllsabUlty during portion of pezl^ 
od will not extend the time where a 
reasonable time remains within the 
period before the disability occurs 
or after It Is removed—HfiUTis v. 
Genoa, 195 N.W. 953, 111 Neb. 91— 
43 aJ. P 1210 note 56. 

83. Mass.—^May v. Boston, 28 N.E. 
220, 150 Mass. 517. 

48 aJ. p 1210 note 64. 

84. Ala.—City of Birmingham v. 
Weston, 172 So. 643, 233 Ala. 663. 
109 A.L.R. 970. 

Ind.—Sherfey v. City of Brazil, 13 N. 

E.2d 668, 213 Ind. 493. 

Kan.—Thomas v. City of CofleyvUle, 
66 P.2d 600, 145 Kan. 588. 

Ky ,—Galloway v. City of Winchester. 

184 S.W.2d 890, 299 Ky. 87. 

Min n.— Szroka V. Northwestern Bell 
Telephone Co., 218 N.W. 657, 171 
Minn. 67, 59 A.L.R. 404. 

Tenn.—^Robinson v. City of Memphis, 
105 S.W.2d 101, 171 Tenn. 471. 

48 aj. p 1210 note 56. 

Extension of time by leave of court 
see infra subdivision d of this sec¬ 
tion. 

Three years of age 

Ky.—Galloway v. City of Winchester, 
184 S.W.3d 890, 299 Ky. 87. 

89. N.T.—Russo v. City of New 
York, 179 N.E. 762, 258 N.Y. 844 
—^Adonnino v. Village of Mount 
Morris, 12 N.Y.S.2d 658, 171 Mlsc. 
883. 

48 aJ. p 1210 note 67. 

Questions of law or fact see Infn 5 
943. 

‘■There are three periods of Infancy 
to be considered in this connection. 
As matter of law the strict require¬ 
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ments of the statute are not enforced 
against an immature Infant of ap¬ 
proximately ten years or less. They 
are enforced against an Infant of 
riper years, of ordinary physical and 
mental capacity. Between these two 
periods lies a middle period where 
the infant may or may not be held 
to the provisions of the statute under 
the facts of the case as the jury may 
determine. No exact limitation of 
these periods by age can safely be 
made and the classification may de¬ 
pend to some extent on the facts in 
a given case."—^Russo v. City of New 
York. 179 N.E. 762, 763, 268 N.Y. 844 
—White V. City of Auburn, 8 N.Y. 
S.2d 575, 577, 169 Mlsc. 636. 
SevoaLteen yeszs of age 
Fact that girl was only seventeen 
years old did not excuse failure to 
file claim for damages within time 
required by statute, where there was 
no showing of such Immature In¬ 
fancy as to result in a lack of under¬ 
standing.—Adonnino v. Village of 
Mount Morris, 12 N.T.S.2d 658, 171 
Mlsa 883. 

86. N.Y.—Staszewskl v. City of 
Rochester, 61 N.Y.S.2d 864, 271 
APP.D1V. 19, affirmed 70 N.E.2d 638, 
296 N.Y. 706—Briggs v. Village of 
Pedmkill, 19 N.Y.S.2d 11, 259 App. 
Dlv. 819—^Feldman v. City of Now 
Yoi^ 79 N.Y.S.2d 284, 192 Mlsc. 
136—^Belardlnelll v. New York City 
Housing Authority, '67 N.Y.S.2d 84, 
187 Mlsc. 920. 

43 C X p 1210 note 58. 

Sevan, srears of age 

Mont.—^Lazlch v. Belanger, 105 P.2d 
788, 111 Mont. 48. 

N.T.—Briggs v. Village of Peeksklll, 
16 N.Y.S.2d 873, modified on other 
grounds 19 N.Y.S.2d 11, 259 App. 
Dlv. 819. 
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chargeable to the child nor may the infant be 
prejudiced by the failure of his guardian ad litem 
or his attorney to file a proper claim.*® 

d. Leave of Court to File Claim 

Where authorized by statute, the court may grant 
leave to file a claim against a municipal corporation after 
the expiration of the prescribed period of time. 

In some jurisdictions by statute leave may be 
granted by the court to file a notice or statement 
of claim with a municipal corporation after the ex¬ 
piration of the prescribed period.** Thus, under 
some statutes, the court may in its discretion grant 
leave to file a notice or presentment after the stat¬ 
utory period has expired, if claimant has been un¬ 
avoidably prevented from filing it within the pre¬ 
scribed time, and it is manifest that injustice would 
otherwise be done.** Under such statutes, if it ap¬ 
pears that plaintiff has no cause of action, a denial 
of the petition to file a claim after the time has ex¬ 
pired is proper, since it would not result in mani¬ 
fest injustice,*^ but such denial is not ordinarily 
ordered unless it conclusively appears from the 


admitted facts or the allegations of the petition 
that no valid claim exists.®* Ignorance of the law 
on the part of the injured person®* or his coun- 
sel®4 has been held a sufficient excuse. 

Infancy, mental or physical incapacity, or death. 
Some statutes provide that, where claimant is an 
infant, or is mentally or physically incapacitated, 
and by reason of such disability fails to serve a 
notice of claim within the time limited, or where a 
person entitled to make a claim dies before the 
expiration of the time limited, the court, in its 
discretion, may grant leave to serve the notice of 
claim within a reasonable time after the expira¬ 
tion of the time prescribed.®* The application must 
be made in the manner®* and within the time®^ 
prescribed by the statute, although it has been 
held that with respect to infants of tender years 
the court may grant an application, even though it 
is made after the expiration of the time prescribed 
by the statute.®* Furthermore, it has been held 
that application must be made within a reasona¬ 
ble time after the expiration of the period of dis¬ 
ability.®® 


Van yeazs of ago 

IlL—Costello V. City of Aurora. 16 
N.B.2d 38. 295 IlLApp. 610. 

N.T.—Staszewski v. City of Roches¬ 
ter. 61 K.Y.S.2d 854. 271 App.Dlv. 
19. affirmed 70 N.S.2d 688. 296 N. 
T. 706. 

Tea yean or lesB 

As matter of law. strict require¬ 
ments of statute concerning notice 
of claim against city are not enforced 
against Immature infant of approx¬ 
imately ten years or less.—^Russo v. 
City of New York. 179 N.B. 762, 258 
N.Y. 844—^Adonnlno v. Village of 
Mount Morris. 12 N.Y.S.2d 668. 171 
Misa 883. 

Fzovisioa expressly laOladlBg ^ 
faats 

Provision In charter expressly de¬ 
claring that section requiring clcums 
against city for damages or injuries 
to person be presented to common 
council and corporation counsel in 
writing within thirty days after oc¬ 
currence thereof applies to claims of 
infants and all other persons is 
merely surplusage in light of gener¬ 
al rule and did not preclude the fil¬ 
ing of a claim by a ten-year-old In¬ 
fant for Injuries through her guard¬ 
ian ad litem who was appointed aft¬ 
er thirty-day period had expired in 
view of incapacity of infant to file 
claim before that tlma—Staszewski 
V. City of Rochester, 61 N.Y.S.2d 854, 
271 App.Dlv. 19, affirmed 70 N.E.2d 
533. 296 N.Y. 705. 

NotLoe by guardian after appoint¬ 
ment 

Failure of seven-year-old child to 
give notice within statutory time did 


not defeat guardian's right to main¬ 
tain action for infant's benefit, where 
notice was given by the guardian 
within statutory time after her ap¬ 
pointment as such.—liszlch v. Belan¬ 
ger, 105 P.2d 738. Ill Mont 48. 

87. Mont—^Lazich v. Belanger, su¬ 
pra. 

N.Y.—^Russo V. City of New York, 
179 N.B. 763, 258 N.Y. 844—Murphy 
V. Ft Edward, 107 N.B. 716, 213 N. 
Y. 397, Ann.Cas.l916C 1040—Feld¬ 
man V. City of New York, 79 N.Y. 
S.2d 284, 192 Misc. 186. 

88. N.Y.—Briggs v. Village of Peek- 
skill. 16 N.Y.S.2d 873, modified on 
other grounds 19 N.Y.S.2d 11. 269 
APp.Div. 819. 

89. N.H.—^Prichard v. Town of Bos- 
cawen, 97 A. 668, 78 N.H. 181. 

N.Y.—Greenfield v. City of New 
York, 60 N.Y.S.2d 888, 186 Mlsc. 
908. 

90. N.HL—^Prichard v. Town of Bos- 
cawen, 97 A. 568, 78 N.H: 181. 

43 C.J. p 1208 note 36. 

91. N.H.—^Prichard v. Town of Bos- 
cawen, supra. 

43 C.J. P 1208 note 3*6. 

98. N.H.—^Prichard v. Town of Bos- 
cawen, supra. 

48 C.J. P 1208 note S7. 

98. N.H.—^Boyd v. Derry, 38 A. 1005, 
68 N.H. 272—Bolles v. Dalton, 69 
N.H. 479. 

9^ N.H.—Eelsea v. Manchester, 15 
A. 206, 64 N.H. 570. 

95. N.Y.—Greenfield v. City of New 
York, 60 N.Y.S.2d 833, 186 Mlsc. 
908. 


OodlilcatloiL of case law 

(1) Statutory exception of dis¬ 
abled claimants from serving notice 
of injury on municipality substan¬ 
tially codified the case law on the 
subject, under which incapacity to 
serve notice within prescribed period 
was excuse for failure to do so and 
service within a reasonable time 
thereafter was timely.—^Rudolph v. 
City of New York, 77 N.Y.S.2d 788. 
191 Mlsc. 947. 

(2) Purpose of statute providing 
that, where an Infant claimant falls 
to file a notice of claim against a 
municipality within sixty days, by 
reason of such disability, the court 
may grant him leave to serve notice 
of claim within a reasonable time 
thereafter, was to codify the deci¬ 
sional law.—^Application of Nori, 85 
N.Y.S.2d 181, 274 App.Div. 645. 

96. N.Y.—Haines ▼. City of New 
York, 70 N.E.2d 632, 296 N.Y. 702. 

97. One year after oconvrenoe of liu 

Jniy 

N.Y.—Haines v. City of New York, 
supra—Witherspoon v. City of New 
York. 86 N.Y.S.2d 448, 193 Mlsa 
730—^Moore v. New York City, 82 
N.Y.S.2d 275. 

96^ N.Y.—^Application of Hector, 86 
N.Y.S.3d 440. 193 Mlsc. 727. 

99. N.Y.—Christopher v. City of 
New York. 78 N.Y.S.2d 403, 273 
App.Div. 988—^Blank v. City of 
New York. 76 N.Y.S.2d 839, 273 
AlPp.D1v. 812—^Ruskln v. City of 
New York. 67 N.Y.S.2d 697, 271 
App.Div. 934, appeal denied 69 N.Y. 
&2d 921, 271 APP.D1V. 1028—With- 
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The incapacity must be su<^ as to render ap¬ 
plicant unable to serve the notice.^ There must 
be proof by affidavit that applicant was mentally 
or physically incapacitated, and that the failure 
to serve the notice within the prescribed time 
was due to such disability.^ 


The granting or refusal of leave is within the 
discretion of the court,^ although the discretion 
will not be exercised in favor of applicant unless 
he comes within the terms of the statute.* In 
various cases application for leave has been grant¬ 
ed or denied^ because of infancy,^ because of phys¬ 
ical incapacity,^ or because of mental incapacity,* 


erspoon v. City of New York, 85 
N.Y.S.2d 448. 193 Mlsc. 731. 

Delay held nBreasosuLhle 

Application was not timely in view 
of unexplained delay of approximate¬ 
ly four months from end of injured 
person's disability until making of 
application.—Ruskin v. City of New 
York, 67 N.Y.S.2d 697. 271 App.Dlv. 
984. appeal denied 69 N.Y.S.2d 921, 
271 App.Dlv. 1023. 

1. N.Y.—^Haas v. Incorporated Vll- 
lasre of Cedarhurst, 74 N.Y. S.2d 72, 
272 App.Div. 1031, affirmed 83 N.K 
2d 166, 298 N.Y. 767. 

SL N.Y.—Application of Norl, 86 N. 
Y.S.2d 181, 274 App-Dlv. 646—Rusk- 
in V. City of New York, 67 N.Y.S. 
2d 697, 271 App.Dlv. 934, appeal 
denied 69 N.Y.S.2d 921, 271 App. 
Dlv. 1028—Rudolph v. City of New 
York, 77 N.Y.S.2d 788, 191 Mlsc. 
947. 

3. N.Y.—In re Stuto, 84 N.Y.S.2d 
812, 192 Mlsc. 985. 

4. N.Y.—^Franco v. City of New 
York, 63 N.Y.S.2d 291, 270 App.Dlv. 
1060. 

6. AppUcatton denied 
N.Y.—Christopher v. City of New 
York, 78 N.Y.S.2d 403. 278 App.Dlv. 
988—Ollan v. City of New York, 
69 N.Y.S.2d 168, 271 App.Dlv. 1029. 

6l AppUoatloa granted 

Ten-year-old Infant who was in¬ 
jured when struck by trolley car of 
the city of New York when he was 
eight years of age was entitled to 
serve proposed notice of claim on the 
city, nunc pro tunc, notwithstanding 
provision of statute that application 
for leave to serve notice of claim 
within a reasonable time after ex¬ 
piration of prescribed sixty days 
must be made within period of one 
year, but Infant's mother was not 
entitled to file such an application 
more than one year after accident.— 
Application of Hector, 86 N.Y.S.2d 
440, 193 Mlsc. 727. 

Apxdlcatloii denied 

(1) Where twenty-year-old Infant 
was injured on a municipal recrear 
tlon field playing ball on behalf of a 
corporation which promised to pay 
expenses Incurred in treatment of in¬ 
juries suffered and In reliance there¬ 
on did not file notice of claim against 
munlclpaJity within sixty days as re¬ 
quired by statute. Infant's failure to 
serve notice within sixty days was 
not due to his infancy, so that court 
would not grant him leave to serve 


notice of claim after expiration of 
statutory period.—Application of 
Norl. 85 N.Y.S.2d 131, 274 App.Div. 
546. 

<2) Where infant was seventeen 
years old when injured because of 
allegedly negligent operation of sub¬ 
way train by the city, she was not 
entitled to file claim against the city 
more than one year after the acci¬ 
dent, contrary to statute prescribing 
that application for leave to serve 
notice of claim after expiration of 
prescribed sixty days must be made 
within one year.—^Witherspoon v. 
City of New York. 85 N.Y.S.2d 448, 
193 Mlsc. 780. 

Bffeot of statute of Umltatloiui 

Infant's application for leave to 
serve notice of claim for injuries 
sustained about two years before, on 
city of New York, nunc pro tunc 
would not be denied on ground that 
action was barred by limitations, 
since limitations did not run against 
Infant—^Application of Hector, 86 N. 
Y.S.2d 440, 198 Mlsc. 727. 

7. AppUoatioiui granted 

(1) Where claimant fractured 
ankle Dec. 16, 1946, was in cast until 
Febr. 1, 1947, and had to use crutches 
until at least March 4, application on 
Febr. 26 to serve notice of claim 
against city for negligence after ex¬ 
piration of statutory sixty-day period 
should have been granted.—^Braun- 
stein V. City of New York, 74 N.Y.S. 
2d 391, 272 App.Div. 1060. 

(2) Where claimant who allegedly 
suffered serious injuries as result of 
fall caused by defective sidewalk 
was in hospital during entire sixty- 
day period allowed for filing notice of 
claim against city, and he was sub¬ 
ject to severe suffering of a disabling 
nature during entire period, extenu¬ 
ating circumstances were shown 
warranting court, in exercise of its 
discretion, to grant claimant's appli¬ 
cation for order permitting him to 
serve on city a notice of claim and 
intention to sue after expiration of 
statutory period.—^In re Stuto. 84 N. 
Y.S.2d 812, 192 Misc. 985. 

(8) Other appllcationa—Greenfield 
V. City of New York, 60 N.Y.S.2d 383, 
186 Misc. 908. 

Applications denied 

(1) Where painter on roadbed of 
city-owned railroad suffered dislocat¬ 
ed shoulder blade, injuries to chest, 
and brain concussion and was in and 
out -of hospital until eighteen days 
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after accident and thereafter re- 
mamed at home except for visits to 
doctor and attorney, painter was not 
so incapacitated that he was unable 
to serve notice on city of claim 
sworn to by him or by someone on 
his behalf within sixty days follow¬ 
ing accident, and service thereafter 
could not be permitted.—^Assimenios 
V. City of New York, 88 N.Y.S.2d 724, 
274 App.Div. 938. 

(2) Failure of passenger Injured 
In collision of trolley cars operated 
by city to serve notice of claim on 
city within required sixty-day period 
did not result from ''physical Incs;- 
pacity" where passenger signed re¬ 
quest for police department report 
six days after accident, and verified 
request for such report twenty-three 
days after accident, and attorney 
whom passenger formally retained 
three days before expiration of sixty- 
day period received report within 
month of collision.—Aurlcchlo v. City 
of New York. 74 N.Y.S.2d 765, 272 
App.Div. 1067, affirmed 86 N.E.2a 176, 
299 N.Y. 607. 

(3) Fact that plaintllfs arm was 
in a cast for a portion of period pre¬ 
scribed by statute for serving notice 
did not show that he was physically 
incapacitated to serve such notice 
wlthm time prescribed.—^Franco v. 
City of New York, 68 N.Y.8.2d 291, 
270 App.Div. 1060. 

(4) Other applications.—^Fabricant 
V. City of New York, 78 N.Y.S.2d 277, 
278 App.Dlv. 976, motion denied 79 
N.Y.S.2d 323, reargument and appeal 
denied 79 N.Y.S.2d 915, 273 App.Dlv. 
1016, motion denied 81 N.E.2d 358, 
298 N.Y. 623, affirmed 88 N.E.2d 862, 
298 N.Y. 818—^Blank v. City of New 
York, 76 N.Y.S.2d 889. 273 App.Div. 
812—^Haas v. Incorporated Village of 
Cedarhurst. 74 N.Y.S.3d 72, 272 App. 
Dlv. 1031, affirmed 83 N.R2d 166, 298 
N.Y. 767. 

Busbaad and. wife 

Proof that plaintiff wife was physi¬ 
cally incapacitated during sixty-day 
period for filing claim against city 
for alleged malpzactice of physician 
in citir's employ required granting 
of her application for leave to serve 
a notice of claim on city after expira¬ 
tion of sixty-day period, but her hus¬ 
band's application therefor would be 
denied.—-Petition of Polk, 71 N.Y.S.2d 
294. 188 Misc. 727. 

8. Application denied 

N.Y.—^Moore v. New York City. 82 

N.Y.S.2d 275. 
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or the death of the person entitled to make the 
claim.® The application will be denied where 
leave is unnecessary.^® 

An order granting an extension of time may be 
vacated where it was obtained by fraud, conceal¬ 
ment, and misrepresentation of the facts.ii ^n or¬ 
der on application for leave to file a claim after 
the expiration of the statutory period is not re- 
viewable by the court on a subsequent application 
for leave to amend the notice of claim.!® 

e. Leave of Court to Sue on Showing Excuse 

Where authorized by statute, the court may grant 
leave to enter an action of record against a municipal 
Mrporatlon on a showing of a reasonable excuse for failure 
u> file a timely notice of claim. 

Some statutes provide that no cause of action 
may be entered of record against a municipal cor¬ 
poration where there has been a failure to file a 
notice of claim within the required time unless 
leave of court to enter such action on a showing 
of a reasonable excuse for such failure to file the 
notice shall first have been secured.!® The grant¬ 
ing of leave is within the discretion of the court 
and may not be obtained as of absolute right. !^ 
Leave will be granted only where the court is con¬ 


vinced that there is a reasonable and plausible ex¬ 
planation for the failure to file timely notice.!® 
In determining whether the failure to file timely 
notice should be excused various matters or cir¬ 
cumstances should be considered by the court;!® 
a weighty circumstance to be considered is whether 
the municipality has suffered any undue hard¬ 
ship.!*^ jn various cases applications for leave 
have been granted!® or denied.!® It has been 
held that reasonable excuse should not include 
ignorance of law, matters of inconvenience to the 
party, or lack of diligence;®® but it has been 
held that the negligence of counsel in failing to 
file timely notice is ground for relief where it can 
be granted without imposing undue hardship on 
the municipality.®! 

§ 928. --Waiver of Notice or Defects 

Therein 

a. In general 

b. Delay in filing or presenting; waiver 

after period 

c. Defects 

a. In General 

The authorities are not In agreement on the quea- 


0. Aetiou for oonacloiifl pain, and 
Buffering 

(1) Cause of action for conscious 
pain and suffering would be within 
exception authorizing court to extend 
statutory period for filing of claim 
on municipality, If person entitled 
to make claim dies before expiration 
of statutory period for service of 
notice.—^Mulligan v. City of New 
York, 75 N.Y.S.2d 28, 273 App.Dlv. 
152. 

(2) Trial court erred In allowing 
public administrator of estate of de¬ 
ceased to file notice of claim for con¬ 
scious pain and suffering of deceased 
before his death, resulting from a fire 
and collapse of a building allegedly 
attributable to negligence of city, 
more than sixty days after his ap¬ 
pointment, where no reason appeared 
why longer period should be allowed 
for asserting such claim than for 
asserting death claim required to be 
asserted within sixty days after ap¬ 
pointment of administrator.—^MuUl- 
gan V. City of New York, supra. 
Actions for wrongful death see Death 

8 80. 

10. N.Y.—Everett v. City of New 

York. 68 N.Y.S.2d 4«3, 186 Mlsc. 

89. 

11. N.Y.—Rudolph V. City of Nbw 

York. 77 N.Y.S.2d 788. 191 Mlsc. 

947. 

12. N.Y.—^Application of Ostrow, 77 

N.Y.S.2d 463. 191 Mlsc. 240. 


Amendment of notice of claim by 
leave of court see Infra § 929. 

13L Pa.—Badger v. Upper Darby Tp., 
36 A.2d 607, 848 Pa. 651—Weiss- 
haar v. Yeadon Borough, Com.Pl., 
29 DeLCo. 171, 81 Mun.L.R. 127— 
Bowen v. City of Wilkes-Barre, 
Com.Pl., 87 Luz.Leg.Reg. 199, 36 
Mun.L.R. 143. 

FraotiLoe la makliig appltoatfon 
Peu—^Badger v. Upper Darby Tp., 
Gom.Pl., 32 DeLCo. 84, reversed on 
other grounds 36 A.2d 607, 848 Pa. 
551. 

Id. Pa.—^Badger v. Upper Darby Tp., 
36 A.2d 607, 848 Pa 561—Piazza 
V. City of Chester, Com.PL, 82 Del. 
Co. 626. 

16. Pa—Johnston v. Borough of 
Canonsburg, 34 Pa.Dist. & Co. 128, 
1 Monroe L.R. 136, 30 Mun.L.R. 83, 
19 Wash.Co. 1, 62 York.Leg.Rec. 
137. 

la FeatozeB oontroUlag granting of 
relief, are negligence or Ignorance 
of claimant's attorney, notice, actual 
or Implied, to the municipality that 
an accident has happened, and lack 
of undue hardship on the part of the 
municipality.—^Punk v. City of Ches¬ 
ter, PaCom.Pl., 34 DeLCo. 106, 88 
Mun.L.R. 75. 

17- PfiL —Badger v- Upper Darby Tp., 
36 A.2d 607, 348 Pa 651—Piazza 
V. City of Chester, Com.PL, 82 DeL 
Co. 526—^Bowen v. City of Wilkes- 
Barre, Com.Pl., 87 Luz.Leg.Reg. 
199, 86 Mun.L.R. 143. 
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18, Pa—^Badger v. Upper Darby Tp., 
86 A.2d 507, 848 Pa 651—John¬ 
son V. Glenolden Borough, 46 Pa 
Diet. & Co. 69, 81 DeLCo. 130— 
Kennedy v. City of Scranton, 44 
PaDist. & Co. 652, 44 Lack.Jur. 
26. 34 Mun.L.R. 143—Bubb v. City 
of Sunbury, 87 PaDist. & Co. 899, 
81 Mun.L.R. 142, 14 Northumb.Leg. 
J. 229—^Brlcker v. Gardner, Com. 
PL, 65 Dauph.Co. 76—^Meyer v. City 
of Allentown, Com.PL, 20 Leh.Co.L. 
J. 840—^Koch V. Borough of White 
Haven, Com.Pl., 89 Luz Leg.Reg. 
203—Orlando v. Borough of 
Hughestown, Com.PL, 86 Luz.Leg. 
Reg. 233—^Deems v. Borough of 
Bentleyville, Com.PL, 85 Mun.L.R. 
172, 24 WasKCo. 18. 

19. Pa—Johnston v. Canonsburg 
Borough. 84 PaDist. & Co. 123, 
1 Monroe L.R. 186, 30 Mun.L.R. 33, 
19 Wash.Co. 1, 62 York Leg.Rec. 
187—Welsshaar v. Yeadon Bor¬ 
ough, Com.PL, 29 DeL 896, 31 Mun. 
208. 

20, Pa—Johnston v. Canonsburg 
Borough, 84 PaDlstCo. 123, 1 Mon¬ 
roe L.R. 136, 80 Mun.L.R. 38, 13 
Wash.Co. 1, 52 York Leg.Rec. 137— 
Welsshaar v. Yeadon Borough^ 
Com.PL, 29 DeLCo. 896, 81 Mun.Lu 
R. 208. 

21. Pa—McBride v. Rome Tp., 32 
A.2d 212, 347 Pa 228—Punk v. City 
of Chester, Com.PL, 84 DeLCo. 106, 
88 Mun.L.R. 75. 
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tion whether the provisione of the statutes and charters 
requiring notice or presentation of a claim to a municipal 
corporation may be waived by the municipal authorities. 

In some jurisdictions, the requirement of notice 
or presentation of claim for injury cannot be waived 
by the municipal authorities and, where the city 
cannot waive the notice, no action by any of its 
officials can estop the city from urging the failure 
to file the notice.23 In other jurisdictions, however, 
it has been held that the requirement may be 
waived,^^ or that the municipality may so act as 
to estop itself from asserting noncompliance with 
the statute,26 and that the requirement is waived 
where objection is first raised on a motion for new 
trial.2® An objection raised at the close of plain¬ 
tiffs case that no claim was filed before bringing 
suit is not waived by the subsequent introduction 
of testimony to meet the case made by plaintiff.^^ 


The mere fact that the common council directed 
plaintiff to appear and produce his witnesses is not 
a waiver of the notice where it does not appear 
that the council knew at the time it gave such 
direction that plaintiff had failed to give notice.2i> 

In some cases where the right to waive notice 
has been denied or not decided, the court has nev¬ 
ertheless passed on the sufficiency of the facts re¬ 
lied on to show waiver.2® Thus, it has been held 
that the fact that the city counselor, after action 
was begun, subpoenaed plaintiff and took his deposi¬ 
tion as to the accident was not a waiver of the 
statutory notice.30 It has also been held that, 
even if the notice can be waived, a waiver by in¬ 
dividual officers of the municipality is insufficient 
unless the statute gives them authority to waive, 
and that, where ratification of the act of a munici- 


22. Ala.—^Downs v. City of Birm¬ 
ingham. 198 So. 281. 240 Ala. 177— 
McCall V. City of Birmingham. 174 
So. 630. 284 Ala. 164. 

Cal.—^Hali V. City of Los Angeles. 
120 P.2d 13. 19 Cal.2d 198—^Doug¬ 
lass V. City of Los Angeles, 58 P.2d 
863. 5 Cal.2d 133—Bppsteln v. City 
of Berkeley. 126 P.2d 366. 52 Cal. 
App.2d 896—O'Brien v. City and 
County of San Francisco, App., 116 
P.2d 450—Johnson v. City of Glen¬ 
dale, 65 P.2d 580, 12 Cal.App.2d 
889—Spencer v. City of Calipatria, 
49 P.2d 820, 9 Cal.App.2d 267. 
Hawaii.—^Rogers v. City and County 
of Honolulu, 82 Hawaii 722. 

Ky.—City of Elsmere v. Brown, 180 
S.W.2d 86, 297 Ky. 828. 

Mass.—^Klng v. City of Boston, 15 
N.E.2d 191, 300 Mass. 877—^Brown 
V. Town of Winthrop, 176 N.E. 
50. 275 Mass. 43. 

N.Y.—Rudolph V. City of New York, 
77 N.YS.2d 788, 191 Mlsc. 947. 

43 C.J. p 1210 note 61. 

*Tf city officials were permitted to 
waive the notice, or by their acts 
create an estoppel against the city 
from urging a failure to file the 
notice, they could thereby avoid the 
mandatory provisions of the statute 
In certain cases. If such a practice 
were permitted. It would Inevitably 
result In favoritism and scandal, 
and the city would be denied the 
benefit of the statute."—McCarthy 
V. City of Chicago. 88 N.E.2d 519, 
624. 812 I11.APP. 268. 

Authoztties reviewed 
Minn.—Johnson v. City of Chisholm. 
24 N.W.2d 232, 222 Minn. 61. 

Out of oourtf city cannot waive 
statutory notice of time, place, and 
cause of Injury.—^Brocklesby v. City 
of Newton, 200 N.E. 851, 294 Mass. 
41. 

83. lU.—McCarthy v. City of Chica¬ 
go. 38 N.E.2d 619, 812 lll.App. 
268. 


84. Fla.—State ex rel. City of Miami 
V. Knight, 189 So. 425. 188 Fla. 
874. 

Pa.—^Roessing v. City of Erie. Com. 

PI.. 29 Erie Co. 152. 

Tex.—City of Waco v. Thralls, Civ. 
App., 172 8.W.2d 142. error refused 
—City of Waco v. Thralls, Civ. 
App., 128 S.W.2d 462, error dis¬ 
missed, Judgment correct. 

43 C.J. p 1210 note 62. 

Waiver as question of law or fact 
see Infra S 943. 

2S. Pa.—^Bubb v. City of Sunbury, 
87 Pa.Dlst. & Co. 899, 81 Mun.L.R. 
142, 14 Northumb.Leg.J. 229. 

Tex.—Cawthom v. Houston. Com. 
App., 231 S.W. 701. 

IGuUSng Injnzed person into sense of 
seonzlty 

Where city through duly au¬ 
thorized agents so conducts itself 
during thirty-day period following 
Injury of employee as to lull em¬ 
ployee into a sense of security caus¬ 
ing him to think city Is waiving 
charter provision requiring claim for 
damages to be filed wlthm thirty 
days after Injury, If an ordinarily 
prudent person under similar cir¬ 
cumstances would have so concluded, 
city Is estopped from demanding 
strict compliance with charter pro¬ 
vision. even though city officials had 
no Intention of waiving provision.— 
City of Waco v. Thralls. Tex.Civ. 
App., 172 S.W.2d 142, error refused. 
FsyxnaiLt of wages to employee after 
injury 

Where It was city's policy of long 
standing to continue Injured em¬ 
ployees on pay roll regardless of Uaf 
bllity, proof that city board of com¬ 
missioners knew of employee's In¬ 
jury when his wages for succeeding 
period were paid was unnecessary 
to establish an estoppel agamst 
city's reliance on employee's failure 
to comply with charter requirement 
that claims against city must be 
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filed within thirty days.—City of 
Waco V. Thralls, Tex.Clv.App., 172 
S.W.2d 142, error refused. 

Imputation, of knowledge 
With respect to estoppel of city, 
the knowledge of city employee's 
injury acquired by clty^s shop fore¬ 
man, physician, and water supers 
Intendent while In discharge of 
duties of their employment would 
be Imputed to city.—City of Waco 
V. Thralls, Tex.Civ.App., 172 S.W.2d 
142, error refused. 

86. Mich.—Canfield v. Jackson. 70 
N.W. 444, 112 Mich. 120. 

87. Mich.—Selden v. St. Johns. 72 
N.W. 991, 114 Mich. 698. 

88. Mich.—^Holtham v. Detroit, 98 
N.W. 764, 136 Mich- 17. 

89. N.Y.—Watts v. New York, 117 
N.Y.S. 612, 133 APP.D1V. 400. 

48 C.J. p 1211 note 67. 

Anihoxity of oorporatloii counsel 
Where notice of intention to bring 
action must be filed with the corpora¬ 
tion counsel, and a verified claim 
presented to the city council. It has 
been held that the corporation coun¬ 
sel cannot waive the filing of notice 
of Intention.—^Fellmeth v. City of 
Yonkers, 226 N.Y.S. 168. 222 App. 
Dlv. 815—13 C.J. p 1211 note 67 [a]. 

SOi Mo.—^Reld v. Kansas City, 192 
S.W. 1047, 195 MO.APP. 457. 

Fact that dty took pedestzian’s 
deposition and filed answer after 
pedestrian's default In serving statu¬ 
tory notice regarding mjurles did 
not constitute waiver of default.— 
Cole V. City of St. Joseph, Mo., 50 
S.W.2d 623, 82 A.L.R. 742. 

31. Minn.—Johnson v. City of Chis¬ 
holm, 24 N.W.2d 232. 222 Minn. 
179. 

N.Y.—^Adonnlno v. Village of Mount 
Morris, 12 N.Y.S.2d 658, 171 Mlsc. 
383. 

43 C.J. p 1211 note 69. 
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pal officer in ‘waiving' notice is relied on, such ratifi¬ 
cation must ordinarily be by formal action of the 
governing body.®* 

An agreement to arbitrate a claim does not waive 
the filing of the statement required by statute.®® 

b. Dday in Filing or Presenting; Waiver after 
Period 

A claim for damage! barred by reason of the claim¬ 
ant’s failure to file or present It within the prescribed 
time may not be revived by the actions of the municipal 
authorities taken after the expiration of the prescribed 
time. 

Where a claim for damages is barred for fail¬ 
ure to present it to the municipal corporation within 
the prescribed time, it cannot be subsequently re¬ 
vived by the municipal authorities, in the absence 
of express statutory authority.®^ Even if the pow¬ 
er to waive exists, the acts relied on to show waiver 
must not only be sufficient for that purpose, but 
must be the acts of some person authorized to bind 
the municipality thereby.*® The fact that a claim 
presented after the time prescribed is referred 


to a committee whidi refuses to hear and pass on 
it because it is not presented in time,*® or which 
passes on or rejects it,*^ after giving a hearing 
to claimant, who is interrogated as to the time, 
place, and circumstances of the accident,** does 
not constitute a waiver. Likewise, compliance with 
the statutory requirement may not be waived by 
any person or body other than the city council, 
where the council is the body designated to re¬ 
ceive and act on the claim.** 

a Defects 

Defects In the notice or claim filed with a municipal 
corporation may ba waived, at least where the defects 
are merely formal. 

It has been held that defects in the notice or claim 
filed with a municipal corporation may be waived,^* 
at least where the notice is merely inaccurate, or 
the defects are formal,^^ as for want of, or defects 
in the, verification,^* and that they are waived 
where the claim is acted on by the proper author¬ 
ities without objection to its sufficiency,4* or where, 
within the time when plaintiff could have filed a 


CHty pbyslolaii has no authority to 
excuse compliance with charter pro¬ 
visions.—City of Waco v. Thralls, 
Tex.Clv.App., 128 S.W.2d 462, error 
dlemiased. Judgment correct 
Olty manage ox oity attozney 

(1) City manager had no authority 
to bind the city by waiver or es¬ 
toppel.—Hallman v. City of Pampa. 
Tex.Clv.App., 147 S.W.2d 648, error 
refused. 

(2) Where city attorney was mere¬ 
ly alleged to have been present dur¬ 
ing conversation between plamtlff 
and city manager, wherein olty man¬ 
ager waived charter provision and It 
was not alleged that city attorney 
made any representations or state¬ 
ments to plaintiff, attorney's conduct 
should not be considered in determin¬ 
ing whether valid waiver existed.— 
Hallman v. City of Pampa, supra. 

CKwexnlng body of municipality 
Is only authority which may waive 
compliance. 

N.Y.—^Adonnlno v. Village of Mount 

Morris, 12 H.T.S.2d 658, 171 Misc. 

383. 

Wash.—Cole v. City of Seattle, 116 

P. 267, 64 Wash. 1, 84 LuRJL,N.S., 

1166, Ann.Ca8.1918A 344. 
msaxanoe adjuster 

(1) An adjuster for Insurer pro¬ 
viding liability insurance covering 
operation of municipal bus line was 
not authorized In negotiations with 
injured peussenger to waive provi¬ 
sion of charter.—^Forseth v. City of 
Tacoma, 178 P.2d 857, 27 Waah.2d 
284. 

(2) The fact that adjuster stated 
to injured passenger that she would 


be paid proper compensation did not 
estop city from relying on provision 
of charter requiring filing of claim 
within sixty days, In absence of al¬ 
legation that amount offered was not 
a proper compensation.—^Forseth v. 
City of Tacoma, supra. 

(8) The fhct that adjuster, In ne¬ 
gotiations with seventeen-year-old 
girl Injured while riding on bus, did 
not advise her of charter provision 
or advise her of need for a lawyer 
did not estop city from relying on 
charter provision In her subsequent 
action against city to recover for In¬ 
juries.—^Forseth v. City of Tacoma, 
supra. 

32. Tenn.—^Lansden v. Jackson, 222 
S.W. 2, 142 Tenn. 660. 

33. Mich.—Clark v. Davison, 76 N. 
W. 971, 118 Mich. 420. 

48 aj. p 1211 note 71. 

34. Minn.—Johnson v. City of Chis¬ 
holm, 24 N.W.2d 232, 222 Minn. 
179. 

Ter.—City of Brownsville v. Galvan, 
162 S.W.2d 98, 189 Tex. 128—Phil¬ 
lips V. City of Abilene, Civ.App., 
195 S.W.2d 147—City of Waco v. 
Thralls. Clv.App., 172 S.W.2d 142. 
error refused—Corpus Juris cited 
In Hallman v. City of Pampa, Civ. 
App., 147 S.W.2d 643, 545, error re¬ 
fused—Corpus Juris quoted la City 
of Waco v. Thralls, Clv.App., 128 
S.W.2d 462, 465, error dismissed. 
Judgment correct. 

43 C.J. p 1211 note 72. 

85. N.T.—Winter v. Niagara Falls, 
82 N.E. 1101, 190 N.Y. 198, 128 Am. 
S.R. 640, 18 AnmCas. 48$, 

48 aJ. p 1211 note 73. 
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38. Mich.—Woodworth v. ICalama- 
zoo, 97 N.W. 714, 185 Mich. 233. 

37. Utah.—^Hurley v. Bingham, 228 
P. 213, 63 Utah 689. 

43 C.J. p 1211 note 75. 

38. N.Y.—^Forsyth v. Oawegro, 84 N. 
R 892, 191 N.Y. 441, 128 Am.S.R. 
606. 

39. Wash.—Cole ▼. Seattle, 116 P. 
267, 64 Wash. 1, 34 l..RJL,N.S.. 
1166, Ann.Ca8.1918A 844. 

40l Tex.—City of Houston v. Gun- 
diff, Clv.App., 191 S.W.2d 133, re¬ 
fused no reversible error. 

43 C.J. p 1211 note 78. 

Admissions In pleadings see Infra I 
985. 

41. Fla.—Crumbley v. City of Jack¬ 
sonville, 188 So. 486, 102 Fla. 408— 
Klbbe V. City of *^i«”**, 138 So. 
871. 108 Fla. 793. 

48 C.J. p 1211 note 79. 

Manner of service 
Where the charter required service 
of the notice on the city attorney, 
but It was filed with the city znanar- 
ger at express direction of city at¬ 
torney, the service was sufficient to 
warrant mamtenance of the action, 
since the defect was waived by the 
city attorney.—Elbbe v. City of Mi¬ 
ami, supra. 

4S. Okl.—Hugo V. Nance, 186 P. 846, 
39 Okl 640. > 

48 C.J. p 1212 note 80. 

Necessity and sufficiency of verifi¬ 
cation see supra S 925 e. 

43. Tex.—City of Houston v. Cun- 
dlff, C1V.APP., 191 S.W.2d 188, re¬ 
fused no reversible error. 

43 C.J. P 1212 note 81. 
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technically perfect claim, the municipality abso¬ 
lutely denies liability on the sole ground of con¬ 
tributory negligence,or where defendant fails 
to object to proof of injuries not specified in the 

notice.45 

On the other hand, it has been held that sub¬ 
stantial defects,^® such as failure of the notice to 
state the nature of the injury or to make a claim 
for damages,or to state the place of the injury^® 
or the residence of the injured person,^9 cannot be 
waived, and that failure to object to the notice when 
offered in evidence does not waive material defects 
or estop defendant from taking advantage of such 
defects when subsequently shown.®® In any event, 
a waiver can be predicated only on some duty of 
the municipality to act; and, where no such duty 
is imposed by statute, expressly or impliedly, the 
municipality is under no duty to object to the suf¬ 
ficiency of the notice or presentation until claimant 
institutes his suit.5i 

Where the municipal authorities have a pre¬ 
scribed time after presentation to reject the claim 
for damages, and the claim is not objected to with¬ 
in that time, its form and verification will be deemed 

sufficient.®^ 

The insufficiency of a claim is not waived be¬ 
cause it was drawn by the city engineer at the in¬ 
stance of claimant’s son, where in so acting the 
engineer was not performing any duty owing to 
the municipality;®* nor is the sufficiency of a claim 
waived because it was prepared by the assistant 
city clerk at the instance of claimant.®^ 

Reception of claim and examination of claimant. 
The mere reception of a claim, even when followed 
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by a hearing and an examination of claimant in 
respect of the facts, does not constitute a waiver 
of want of proper verification or other formal de¬ 
fects, in the absence of any affirmative action on 
the claim by the municipal authorities.®® On the 
other hand, it has been held that, where, after the 
claim is received without objection, the common 
council appoints a committee to investigate the 
claim and such committee examines claimant in 
respect thereof, the defect is waived.®® The ap¬ 
parent conflict of authorities on this question is 
rather on what constitutes action by the munici¬ 
pal authorities than on its effect, the underlying 
principle being that it is too late to question the 
form of notice after the notice itself has been 
passed on.®^ 

Ohjectiofis made after verdict. It has been held 
that objection to the sufficiency of a notice cannot 
be taken after verdict.®* 

Counter notice. Under statutes in some juris¬ 
dictions when the municipal authorities deem a 
claim to be insufficient, they are required to give 
claimant notice of the insufficiency and to allow 
claimant sufficient time in which to file a proper 
claim.®* Thus, under some statutes, it is provided 
that the municipality shall not avail itself in de¬ 
fense of any omission to state the essential facts 
in the notice, unless within a designated time after 
the giving of the notice a counter notice is given 
stating that the notice is insufficient, together 
with a request that forthwith a written notice be 
given in compliance with the law.*® If the mu¬ 
nicipality fails to give such notice or counter notice, 
it waives defects in claimant’s notice,®^ The mu¬ 
nicipal authorities are not bound in aU cases to 


44h Mich.—Draper v. Sprlngwells, 
209 N.W. 150, 235 Mich. 168. 

48 C.J. p 1212 note 82. 

45. Me.—Bean v. Portland, 84 A. 
981, 109 Me. 467. 

46. Ill.—Spencer v. City of Chicago, 
6 N.E.2d 618. 287 llLApp. 629. 

Mass.—King v. City of Boston, 15 
N.E.2d 191, 300 Mass. 877. 

48 C.J. p 1212 note 84. 

47. Ky.—^Treltz v. City of Louls- 
viUe, 167 S.W.2d 860, 292 Ky. 
664. 

Me.—^Rlch V. Eastport, 87 A. 874, 
110 Me. 537. 

Necessity of claim for damages and 
statement of nature of Injuries see 
supra S *26 c (5). 

48. Cal.—Hall v. City of Los An¬ 
geles. 120 F.2d 18, 19 Cal.2d 198. 

49. Mass.—^Elng v. City of Boston, 
16 N.E.2d 191, 800 Mass. 877. 

60. Vt.—^Parker v. Pittsfield, 92 A. 
24, 88 Vt. 155. 


61. Utah.—Hamilton v. Sait Lake 
City, 106 P.2d 1028, 99 Utah 862. 

43 C.J. p 1212 note 87. 

68. N.T.—Sweet v. Buffalo, 86 N.T. 
S. 760, 92 Hun 404, affirmed 58 
N.E. 1182, 168 N.T. 695. 

Time for investigation of claim see 
supra S 925 g. 

63. Wis.—^Hogan v. Beloit, 184 N.W. 
687, 176 Wis. 199. 

64. Conn.—Sanger v. City of Bridge¬ 
port. 198 A. 746, 124 Conn. 183. 116 
A.L.R. 1031—^Nicholaus v. City of 
Bridgeport, 167 A. 826, 117 Conn. 
898. 

55. Minn.—Olson v. City of Vir¬ 
ginia, 300 N.W. 42, 211 Minn. 64. 
186 A.L.H. 1365. 

N.T.—^Ayers v. City of Buffalo, 252 
N.T.S. 806, 283 App.Dlv. 330—Ap¬ 
plication of Ostrow, 77 N.T.S.2d 
463, 191 Misc. 240—^Tannenbaum v. 
City of New Tork, 60 N.T.S.2d 122, 
182 Misc. 109, affirmed 52 N.T.S.2d 
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600, 268 App.Dlv. 1062, appeal de¬ 
nied 58 N.T.S.2d 585, 269 App.Dlv. 
668—^Todd v. City of New Tork. 23 
N.T.S.2d 884. 

48 C.J. p 1212 note 89. 

66. Mich.—Warner v. Wyandotte, 
141 N.W. 668. 175 Mich. 695. 

43 C.J. p ‘ 1212 note 90. 

67. Va.—^Bowles v. Richmond, 188 
S.E. 693. 147 Va. 720. 

5& Me.—Cowan v. Bucksport, 66 A. 
901, 98 Me. 305. 

N.T.—De Luca v. City of New Tork, 
52 N.T.S.2d 260, 182 Misc. 6S8. 

69. Utah.—Burton v. Salt Lake City, 
253 P. 443, 69 Utah 186, 61 A.L.R. 
864. 

60l Mass.—^Pecorelli v. City of Wor¬ 
cester, 80 N.E.2d 280, 307 Mass. 
425. 

61. Utah.—^Burton v. Salt Lake City, 
253 P. 443. 69 Utah 186, 61 A.L.R. 
364. 

48 C.J. p 1213 note 96. 
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demand by counter notice a more perfect notice 
of injury if they honestly believe that the interests 
of the municipality may be protected otherwise,®^ 
and plaintiff will not be prejudiced because such 
authorities fail to exercise their right to ask un¬ 
equivocally for a new notice or writing.®® 

The failure of claimant within the time pre¬ 
scribed to give a proper notice in response to the 
counter notice bars him from maintaining his ac¬ 
tion.®* The insufficiency of the original notice can¬ 
not be cured by an invalid second notice.®® The 
second notice must be served on such officers as 
are designated by the statute.®® 

Where the second notice given in response to 
the counter notice is also insufficient, the city is 
not required to give a new counter notice with 
respect to the second notice.®^ 

§ 929. -Amendment or New Notice 

a. In general 

b. Amendment by leave of court 
a. In General 

An amonded or new notice of claim may be given to 
the municipal corporation before the expiration of the 
atatutory period. 

A new notice may be given to the municipal cor¬ 
poration within the statutory period specifying ad¬ 
ditional injuries;®® and it does not waive or impair 
the former one;®® nor is it ineffectual because of 


the insufficiency of the previous notice ;70 nor is 
plaintiff confined to the first notice in proving his 
injury.71 An additional notice given before the ex¬ 
piration of the prescribed time may supply an omis¬ 
sion in the original notice.^® 

After expiration of statutory period. Defects in 
the notice or statement of claim cannot be cured 
by an amendment made^® or by a new notice given^* 
after the statutory time for giving notice has ex¬ 
pired. 

Second notice after discontinuance of action. 
Where a notice of claim fully meeting the require¬ 
ments of the law is filed, and the action thereafter 
brought is discontinued, it is not necessary that a 
second notice be filed before bringfing a new ac- 
tion.7B 

b. Amendment by Leave of Court 

When authorized by statute, the court may grant 
leave to amend a notice of claim or notice of Intention to 
sue the municipal corporation. 

In the absence of statutory authority the court 
has no power to amend a notice of claim.^® Un¬ 
der some statutes, it is provided that, on applica¬ 
tion to the court before trial by motion on affidavits, 
a mistake, omission, irregularity, or defect made 
in good faith in the notice of claim or notice of 
intention to sue may be corrected, supplied, or dis¬ 
regarded in the discretion of the court, provided it 
shall appear that the municipality was not preju¬ 
diced.'^'^ The statute was enacted to rectify the 


02. Mass.—^Maloney v. Cohasset, 125 
N.E. 663, 234 Mass. 284. 

63. Mass.—^Maloney v. Cohasset, su¬ 
pra. 

60. Mass.—^Klng v. City of Boston, 
15 N.R2d 191, 300 Mass. 877—Mer¬ 
rill V. City of Spnnofleld, 187 N.E. 
551, 284 Mass. 260. 

66. Mass.—^Merrill v. City of Sprlno- 
fleld. supra. 

Desoziptloii of different cause 
Where second notice to city of in¬ 
jury sustained In fall due to defec¬ 
tive sidewalk given on request of 
city was fatally defective in that 
there was omission to state resi¬ 
dence of plaintiff. Inference was not 
permissible that second notice de¬ 
scribed a different cause of action 
from that stated in the first notice.— 
King V. City of Boston, 16 N.E.2d 
191, 300 Mass. 377. 

66. Mass.—^Brown v. Town of Wln- 
throp, 175 N.E. 50, 275 Mass. 43. 
Service or presentation of notice or 
claim generally see supra { 926. 
mayor, oity olerl^ or treasurer 
Mass.—^Merrill v. City of Springfield, 
187 N.E. 551, 284 Mass. 260. 


67. Mass.—^King v. City of Boston, 
15 N.E.2d 191, 800 Mass. 877. 

68. Mo.—(xeorge v. St. Joseph, 71 
S.W. 110, 97 Mo.App. 56. 

New notice in response to counter 
notice see supra S 928 c. 

69. Me.—^Bradbury v. Benton, 69 
Me. 194. 

70. Mass.—^McLean v. Boston, 61 
N.E. 758, 180 Mass. 69. 

71. Mo.—George v. St. Joseph, 71 
S.W. 110, 97 Mo.App. 56. 

78. Tenn.—City of E^noxvllle v. 

Ryan, 18 Tenn.App. 186. 

43 C.J. p 1204 note 63. 

73. Mont.—^Berry v. Helena, 182 P. 

117, 66 Mont. 122. 

43 C.J. p 1204 note 61. 

Slfferant claim 

Claim against city filed after ex¬ 
piration of the atatutory period was 
properly excluded as amended or 
supplemental claim where first claim, 
timely filed, was for damage to auto¬ 
mobile and amount paid doctor for 
setting child's arm, and amended 
claim was for depreciation of auto¬ 
mobile, personal injury to claimant, 
wife, and children, and for damages 
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to personal property Injured In auto¬ 
mobile accident—White v. Heber 
City, 26 P.2d 888, 82 Utah 647. 

74. Maas.—^McNulty v. Cambridge, 
180 Mass. 276. 

Tenn.—City of Knoxville v. Ryan, 18 
Tenn.App. 186. 

76. N.T.—Ward v. Troy, 66 N.T.S. 

926, 65 App.Dlv. 192. 

48 C.J. p 1218 note 4. 

76. N.T.—^Rockwell v. City of Syra¬ 
cuse, 12 N.Y.S.2d 408. 267 App. 
Div. 92, affirmed 24 N.E.2d 727. 
282 N.T. 17—Miller v. City of New 
York, 63 N.Y.S.2d 44, 187 Mlsc. 
926. 

77. N.T.—Kaufman v. New York 
City Housing Authority, 67 N.T.S. 
2d 174, 188 Mlsc. 877, affirmed 
70 N.Y.S.2d 829, 272 App.Dlv. 829— 
Belardinelll v. New York City 
Housing Authority, 67 N.T.S. 2d 94, 
187 Mlsc. 920. 

Olalms haired prior to effective date 
of statute 

Right to sue city for Injuries sus¬ 
tained. which terminated six months 
toer happening of accident because 
of fatal defect In notice, was not re¬ 
vived so as to enable plaintiffs to 
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frequent and often gross injustices by ^hich de¬ 
fects in form have prevented consideration of 
claims against municipal corporations on their mer¬ 
its.^* The statute is remedial^® and is to be liberal¬ 
ly construed.^® Under the express provisions of 
the statute the court has no authority to correct, 
supply, or disregard omissions or irregularities in 
the manner or time of service of the notice of 
claim.si Amendments may not be granted under 
the statute merely on application, but there must 
be a showing of good faith and absence of preju¬ 
dice to the municipality.82 Prejudice or the ab¬ 
sence of prejudice must be shown by facts from 
which a conclu-sion may be drawn.®^ In various 
cases application for leave to amend the notice 
has been granted*^ and denied.®^ The mere laps^* 
of a year between the time of the injuiy^ and the 
application to amend is not, in and of itself, suffi¬ 
cient either to defeat the application or as proof 
of prejudice.®® 

While the court may grant leave to an infant 
to amend the notice,®^ application is not to be de¬ 
nied because applicant is not an infant or is not 
under a disability.®® 

§ 930. -Appeal from Disallowance of 

Claim 

Where authorized by statutory or charter provisions 
an appeal may be taken to a court from the disallowance 
of a claim for Injuries presented to the city council or 
other municipal board or officer. 


No appeal to a court lies from the disallowance 
of a claim for injuries presented to the city coun¬ 
cil or other municipal board or officer®® unless such 
an appeal is authorized by statutory or charter pro¬ 
visions.®® The appeal must be taken within the 
time®i and in the manner®® prescribed. The pro¬ 
cedure by appeal is made under some statutes and 
charters the exclusive method by which the court 
may acquire jurisdiction,®® although the provision 
for an appeal does not bar an independent action 
to enforce the claim where the municipal board or 
committee refuses to act on the claim until claim- 
.-int fulfills certain conditions which it has no right 
to impose.®^ 

§ 931. Time to Sue and Limitations 

^ In general 

D. rime for investigation 

a. In General 

Statutes limiting the time within which a tort action 
may be brought against a municipal corporation should 
be so cor\strued and applied as to give effect to the legis¬ 
lative Intent. A municipal corporation must plead such 
a statute in order to avail Itself thereof at the trial. 

The legislature, cither by general statute or by 
charter provision, sometimes fixes the period of lim¬ 
itation, usually one year, within which actions may 
be instituted against a municipal corporation for 
negligence with respect to streets, or other tort®® 
Such statutes are usually held valid,®® although in 


amend notice by enactment of aub- 
aeguent act which provided that it 
waa applicable only to claims “which 
were not barred by applicable statu¬ 
tory or case law in force prior to” 
Sept. 1, 194*5.—^Kaufman v. New York 
City Housing' Authority, 70 N.T.S.2d 
S29» 272 App.Dlv. 829—Marino v. City 
of New York. 70 N.Y.S.2d 189, 272 
App.Dlv. 8*22—Rozell v. City of New 
York, 65 N.Y.S.2d 864, 271 App.Dlv. 
882—^Hoppe v. City of New York, 70 
N.Y.S.2d 807, 189 Mlsc. 67, ezplainlngr 
Miller V. City of New York, 68 N.Y. 
S.2d 44, 187 Misc. 926—Balding v. 
Park Plains Corp., 70 N.Y.S.2d 181. 

78. N.Y.—Application of Ostrow, 77 
N.Y.S.2d 468, 191 Mlsc. 240—Turner 
V. City of New York, 61 N.Y.S. 
2d 199, 186 Mlsc. 1012. 

79. N.Y.—^Application of Ostrow, 77 
N.Y.S.2d 468. 191 Mlsc. 240—^Miller 
V. City of New York, 68 N.Y.S.2d 
44, 187 Mlsc. 926—^Turner v- City 
of New York, 61 N.Y.S.2d 199, 186 
Mlsc. 1012. 

811 N.Y.—Application of Ostrow, 77 
N.Y.S.2d 468, 191 Miss. 240—Miller 
V. City of New York, 68 N.Y.S.2d 
44. 187 Mlsa 926. 

81. N.Y.—^Broome County v. Bingr- 
63 C.J.S.-« 


hamton Taxicab Co., 75 N.Y.S.2d 
423, 190 Mlsc. 925. 

88. N.Y.—^Feldman v. City of New 
York, 79 N.Y.S.2d 284, 192 Misc. 
136. 

83i N.Y.—^Feldman v. City of New 
York, supra. 

88. N.Y.—^Application of Ostrow, 77 
N.Y.S.2d 463. 191 Mlsc. 240—O'¬ 
Lear V. City of Yonkers, 73 N.Y. 
S.2d 650, 189 Misc. 116—^Turner v. 
City of New York, 61 N.Y.S.2d 199, 
185 Misc. 1012—In re Nash, 72 
N.Y.S.2d 224. 

85. N.Y.—Klein v. City of New York, 
73 N.Y.S.2d 521, 189 Mlsc. 48. 

Dsolal with leave to renew applica- 
tlon 

N.Y.—^Feldman v. City of New York, 
79 N.Y.S.2d 284, 192 Misc. 186. 

86ii N.Y.—^Feldman v. City of New 
York, supra. 

87. N.Y.—^Feldman v. City of New 
York, supra. 

Infancy as excusinff failure to file 
notice see supra 8 937 c, d. 

8a N.Y.—Application of Ostrow, 77 
N.Y.S.2d 468, 191 Misc. 240. 

89. Wls.—Voffel V. Antlgro, 61 N.W. 
1008, 81 Wls. 642. 
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90. Mich.—^Dollar v. City of Mar¬ 
quette, 82 N.W. 88, 123 Mich. 184. 

Wls.—^Morgan v. City of Rhinelander, 
81 N.W. 133, 106 Wls. 138. 

Review of decision on claim pre¬ 
sented for audit see infra 8 2179. 

9L Wls.—Morgan v. City of Rhine¬ 
lander, supra. 

48 C.J. p 1218 note 6. 

98. mngr of bond 

Wis.—Schaefer v. Ashland, 94 N.W. 
808, 117 Wls. 558. 

48 C.J. p 1218 note 7. 

9a Wls.—Morrison v. Kau Claire, 
92 N.W. 280, 116 Wis. 638. 96 Am. 
S.R. 955. 

94. Mich.—Dollar v. Marquette, 88 
N.W. 88, 123 Mich. 184. 

9a Mass.—Whalen v. Worcester 
Electric Light Co., 29 N.E.2d 763, 
807 Mass. 169. 

N.Y.—Mackrell v. City of New York, 
52 N.Y.S.2d 844, 188 Mlsc. 1086— 
Grimaldi v. City of New York, 80 
N.Y.S.2d 866, 177 Mlsc. 492. 

48 C.J. p 1218 note 14. 

Availability of defense of laches see 
Equity 8 114. 

9a U.S.—Wilson ft Co. T. City of 
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some cases they have been held obnoxious to the 
constitutional prohibition of special legislation,^^ 
and a charter or ordinance provision of a home- 
rule city limiting the time for bringing an action 
for personal injuries against the city which con¬ 
flicts with a statute fixing a different period of 
time for bringing such a suit has been held void.^^ 

Statutes limiting the time within which a tort 
action may be brought against a municipal corpo¬ 


ration shbuld be so construed and applied as to 
give effect to the legislative intent.®® The intent 
of the legislature in enacting a statute of limitations 
for injuries resulting from a defect in a public way 
may not be thwarted by calling the defect a nui¬ 
sance.^ In some jurisdictions the special provisions 
apply unless due notice of claim is given within a 
fixed period,® and, if such notice is duly given, the 
action is controlled by the general statutes.® 


Jacksonville. C.aA.Fla.. >170 F.2d 
876. 

43 C.J. p 1214 note 16. 

Short pezlod 

The fact that the period fixed for 
bringrins tort actions against a mu¬ 
nicipal corporation is shorter than 
that fixed by the general statute of 
limitations does not invalidate the 
statute.—Wilson & Co. v. City of 
Jacksonville, supra. 

07. Ky.—Louisville v. McGill. 62 
S.W. 1053. 21 Ky.L. 718. 

48 CJ. p 1214 note 16. 

98. Tex.—Galvan v. City of Browns¬ 
ville, Civ.App.. 144 S.W2d 966. re¬ 
versed on other grounds, City of 
Brownsville v. Galvan. 162 S.W.2d 
98, 139 Tex. 128—City of Waco v. 
Thralls, Civ.App., 128 S.W.2d 462. 

89. Mass.—^Mulvey v. Boston, 83 N. 
E. 402, 197 Mass. 178, 14 AnmCas. 
849. 

N.T.—Collyer v. President and Trus¬ 
tees of Village of Ossining, 290 
N.7.S. 681, 248 App.Dlv. 913. 
Tenn.—^Dlxon v. City of Nashville, 
App., 203 S.W.2d 178. 

48 C.J. p 1213 note 14 [a], [c]. 
Aocnul of oause 

(1) Under some charter provisions 
relating to actions against a city for 
injuries resulting from defects in 
streets, the cause of action has been 
held to accrue on the date of serv¬ 
ice of a notice of claim on the city.— 
Bice V. Mechanicvllle. 186 N.Y.S. 756. 
196 App.Div. 268—48 C.J. p 1218 note 
14 [b]. 

(2) However, under some statu¬ 
tory provisions It has been held that 
an action against a city for damages 
sustained in an accident accrues on 
the date of the accident, even though 
the action may not be instituted un¬ 
til a specified time after presentation 
of the claim, and that, since statute 
prevents commencement of action 
until specified time after presenta¬ 
tion of claim against city, statutory 
limitation period Is extended for 
such time.—Javet v. City of New 
York, 65 N.Y.S.2d 6. 187 Mlsc. 841, 
affirmed 71 N.Y.S.2d 925, 272 App.Div. 
795. 

The time presoxlbed for glvlaff ito- 
tloe of dsmsjid is not the time within 
which an action for damages need be 
brought against city.—Webster v. 


City of Charlotte, 22 S.E.2d 900. 222 
N.C. 821. 

Contlmrtng wrong 

Some statutes have been held ap¬ 
plicable to all cases of a continuing 
wrong by a municix>ality. including 
a continuing nuisance resulting from 
the operation of a sewage disposal 
plant.—Schenker v. Village of Lib¬ 
erty. 24 N.Y.S.2d 511, 261 App.Div. 
64. affirmed 47 N.E.2d 47, 289 N.Y. 
788. 

Actton against municipality and Its 
physiclaa 

(1) An action for Injuries caused 
by negligent medical treatment 
against a municipal corporation and 
Its physician has been held within 
the operation of a statute relative to 
actions for personal injuries result¬ 
ing from the negligence of a city.— 
Grimaldi v. City of New York, 80 
N.Y.S.2d 866. 177 Miac. 492. 

(2) As long as the city Is retained 
as defendant In the action, a mal¬ 
practice action against a city and Its 
physician has been held to be gov¬ 
erned by the special statute of lim¬ 
itations.—^Mackrell v. City of New 
York, 62 N.Y.S.2d 844. 183 Mlsc. 
1086. 

Action against municipal appointee 
personally 

Statute requiring that action 
against municipality for negligent 
driving by municipal appointee be 
filed at least stated time after pres¬ 
entation of claim to municipality and 
not more than given time after ac¬ 
crual of cause of action has been 
held applicable only to action against 
appointee and municipality Jointly, 
not to action against appointee per¬ 
sonally.—Circle Cab Corporation v. 
Rlzzuto, 296 N.Y.S. 185, 162 Mlsc. 
647. 

Effect of amendment of pleading 

The rule that an amendment of a 
declaration, petition, or complaint, 
which sets up no new cause of ac¬ 
tion, relates back to the commence¬ 
ment of the action, and that the run¬ 
ning of the statute of limitations Is 
arrested at that point. Is applicable 
to special statutes of limitations re¬ 
lating to tort actions against a mu¬ 
nicipality.—Smith V. Davenport, 201 
N.W. 47, 198 Iowa ■129&—48 C.J. p 
1214 note 26. 


Effect of infhnoy of plaintiff 

(1) It has been held that a special 
statute prescribing, in actions for 
negligence against cities of a par¬ 
ticular class, a shorter period of 
limitation than Is prescribed by the 
general statute of limitations is sub¬ 
ject to the provision of the general 
statute that infancy will prevent the 
running of limitations in actions for 
negligence.—Russo v. City of New 
York, 179 N.E. 762. 258 N.Y. 844— 
Briggs V. Village of Peekskill. 19 
N.Y.S.2d 11, 259 APP.D1V. 819—68 
C.J. p 1214 note 24. 

(2) Infancy alone been held 
not to excuse non compliance with 
some charter provisions relative to 
the time within which suit against a 
city may be brought; under such 
charter provisions there must be 
facts and circumstances suggesting 
an Inference of immature infancy 
and consequent lack of understand¬ 
ing.—Yablonsky v. City of New York, 
219 N.Y.S. 121, 128 Mlsc. 469. 
Falliire of governing authority to act 

on 

A statute providing that limita^ 
tions on a claim against a municipal 
corporation shall be suspended dur¬ 
ing the time during which the de¬ 
mand for pasrment is pending before 
the governing authority without ac¬ 
tion. although providing that the 
governing authority shall act on 
the claim within a stated time from 
the presentation thereof, has been 
held to suspend limitations until the 
claim is rejected, even though the 
claim la not rejected until after the 
time allotted to the governing au¬ 
thority for acting thereon.—City of 
Atlanta v. Truitt, 190 S.B. 869, 65 
Ga.App. 866. 

CSltles under oommlssloa foxa of 
govommeut 

Iowa.—^Wilson v. City of Cedar Rap¬ 
ids, 231 N.W. 496, 210 Iowa 790. 

1. Mass.—Whalen v. Worcester 
Electric Light Co., 29 N.E.2d 768. 
307 Mass. 169. 

2i Iowa.—^Tredwell v. City of 
Waterloo, 26l N.W. 87, 218 Iowa 
248. 

48 C.J. p 1214 note 22. 

Notice of claim see supra 99 922- 
980. 

3L Iowa—^Blackmore ▼. Council 
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Spedal statutes of limitation relative to tort ac¬ 
tions against municipal corporations may not be con¬ 
strued to be retroactive where such construction 
would cut off existing causes of action without giv¬ 
ing a reasonable time in which to commence suit.^ 
If, however, a reasonable time is allowed within 
which an action that has already accrued may be 
brought after the passage of the statute, the act 
is unobjectionable.^ A statute of the kind under 
discussion may not be repealed by a subsequent stat¬ 
ute, general in its terms, unless the intention to 
repeal or alter is manifest.® 

Estoppel to set up the statute has been held to 
be limited to conduct involving an intentional de¬ 
ception, whereby plaintiff is induced to postpone 
his action in the belief that his claim will be ad¬ 
justed.^ Where, however, the statute gives a mu¬ 
nicipality a reasonable time in which to investi¬ 
gate a claim after it has been presented, and fail¬ 
ure to bring action within the statutory period is 
due to the act of the municipality in prolonging its 
investigation, the municipality may not set up such 
delay as a bar to the action.® 

Pleading statute. A municipal corporation must 
plead the defense of limitations in order to avail 
itself thereof,® and a failure to plead or raise such 
a defense until a motion for new trial has been held 
to constitute a waiver of such defense.^® How¬ 
ever, it has been held that no conduct of any person 
or persons possessing less authority than the gov¬ 
erning power of the municipality may, by express 
agreement or by conduct, waive the duty of the 
municipality to plead the statute of limitations where 
the statute is mandatory,^^ unless such person or 
persons is specifically authorized to do so by stat¬ 


ute.^® A provision that no action ^all be main¬ 
tained for personal injuries caused by the negli¬ 
gence of a municipality unless such action shall 
be commenced within one year after the cause of 
action accrues is not a condition precedent to the 
action, but a limitation, where plaintiffs right of 
action exists at common law and is not created by 
statute,!® and compliance with such statute of limi¬ 
tations need not be pleaded by plaintiff.Compli¬ 
ance with some charter provisions relative to the 
time within which an action against a city may be 
brought, however, must be alleged like any other 
condition precedent necessary to prosecute an ac¬ 
tion,!® in the absence of an allegation of facts prop¬ 
erly excusing the failure to comply.!* 

b. Time for Investigatioii 

Under some statutory provisions, suit on a tort claim 
may not be brought against a municipal corporation until 
the municipal authorities have actad on the claim, or 
until the lapse of a specified time after the notice or pre¬ 
sentation of the claim or after the claimant has been ex¬ 
amined by a designated municipal authority. 

Under some statutory or charter provisions, a 
suit on a tort claim against a municipal corpora¬ 
tion may not be brought until the municipal author¬ 
ities have acted on the claim, or until the lapse 
of a specified time after the notice or presentation 
of the claim or until after the claimant has been 
examined by a designated municipal authority; a 
suit brought prior to the expiration of the required 
time is premature.!^ Such a statutory or charter 
provision has as its purpose the securing to the 
municipality of time for investigating the claim 
before the expense of a suit is imposed on it,!* 
and to decide* whether it wishes to compromise the 
claim,!® 2 .S well as to protect it against unfounded 


Bluffs, 176 N.W. 869, 189 Iowa 
167. 

48 C.J. p 1214 note 28. 

4i Minn.—Powers v. St. Paul, 80 
N.W. 483. 36 Minn. 87. 

43 C.J. p 1214 note 18. 

5 , Mass.—^Mulvey v. Boston, 88 N.E. 

402, 197 Mass. 178. 14 Ann.Ga8. 849. 
48 G.J. p 1214 note 19. 

e. N.T.—Lewis ▼. Syracuse, 43 N.T. 

S. 455. 18 App.Dlv. 687. 

48 G.J. p 1214 note 17. 

7. Mich.—mass v. Detroit, 88 N.W. 
204. 129 Mich. 85. 95 A 2 n.S.It. 407. 

& Mich.—Springer v. Detroit, 76 N. 
W. 122, 118 Mich. 69. 

8. N.T.—^Arnold v. North Tarry^ 
town. 122 N.T.S. 92, 187 App.Dlv. 
68. affirmed 96 N.BL 1109, 208 N.T. 
686. 1 


Beferenoe to wronff statute of limita¬ 
tions 

N.T.—^Belmont v. New Tork, 182 N.T. 

S. 173, 191 App.Dlv. 717. 

87 G.J. p 1232 note 49 [a], 
la Iowa.—Armstrong v. City of 
Des Moines, 6 N.W.2d 287. 282 Iowa 
711—^Belken v. Iowa Falls, 98 N. 
W. 296, 123 Iowa 430. 

11. Fla.—Town of Mount Dora v. 

Green. 168 So. 131, 117 Fla. 386. 
18. Fla.—^Town of Mount Dora ▼. 
Green, 168 So. 131, 117 Fla. 386. 

13. N.T.—Arnold v. North Tarry- 
town. 122 N.T.S. 92, 137 App.Div. 
68, affirmed 96 NJEl. 1109, 208 N.T. 
636. 

14. N.T.—Arnold v. North Tarry- 
town, supra. 

16. N.T.—Tablonsky v. City of New 
Tork, 219 N.T.S. 121, 128 Misc. 
469. 

16. N.T.—^Tablonsky v. City of New 
Tork, supra. 
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17. Ga.—City of Rome v. Rlgdon, 16 
S.E.2d 902, 192 Ga. 742—City of 
La Fayette v. Rosser, 185 S.B. 877, 
58 Ga.App. 228. 

N.T.—Oppel V. City of Long Beadh, 
27 N.T.S.2d 868. 262 App.Div. 777, 
affirmed 42 N.B.2d 622, 288 N.T. 
638—^Reynolds v. Village of Nyack, 
17 N.Y.S.2d 714, 258 App.Dlv. 667. 

48 C.J. p 1208 note 26. 

Action held not xn-emature 

N.T.—D1 Bartolo v. City of New 
Tork, 66 N.E.2d 71. 298 N.T. 114, 
motion denied 66 N.E.2d 749. 298 
N.T. 756. 

IflL N.T.—Reynolds v. Village of 
Nyack, 17 N.T.S.2d 714, 258 App. 
Div. 667—^Lattinvllle v. Ereth, 26 
N.T.S.2d 434, 176 Mlsc. 1076. 

43 C.J. p 1208 note 25. 

19. N.T.—^Reynolds v. Village of 
Nyack, 17 N.T.S.2d 714, 268 App. 
Div. 667—Lattinville v. Ereth, 26 
N.T.S.2d 484, 176 Mlso. 1076. 
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claims.^^ Such a prohibition must be explicit and 
clear and may not be inferred.^ A statute of this 
nature should receive a rigid construction when the 
right granted thereby is lost without fault of claim- 
ant.*2 Where the time to elapse after notice be¬ 
fore suit is not prescribed by law, a reasonable time 
must be given to permit investigation of the claim,^3 
and an action brought after the notice is given and 
on the same day has been held premature,although 
there also is authority to the contraxy.^^ 

§ 932. Parties and Process 

a. In general 

b. Parties defendant 

c. Defects, objections, and waiver as to 

parties 

d. Process 

a. In General 

In tha abaenca af a statute to the contrary, general 
rules apply as to who are proper or necessary parties to 
an action In tort against a municipal corporation. 

In the absence of express statutory provisions, the 
general rules determining the question of proper or 
necessary parties are applicable to an action in tort 
against a municipal corporation.^^ Thus, in actions 
for injury to property the property owner is gen¬ 


erally the proper party to bring the action against 
the municipality,®^ and it may not be necessary for 
him to join as a party plaintiff the person who 
was using the property at the time of the injury.®® 
The state, through the prosecuting attorney, may 
have the right to maintain an action against a mu¬ 
nicipal corporation and the creators of a public nui¬ 
sance to restrain a continuance of such nuisance.®® 

b. Partdes Defendant 

(1) In general 

(2) Necessary parties and compulsory 

joinder 

(3) When joinder improper 
(1) In General 

Tha question as to who are necessary or proper parties 
defendant in tort actions against municipal corporations Is 
determined by general rules except as modified by statu¬ 
tory or charter provisions relating expressly to such ac¬ 
tions. 

The general rules as to necessary or proper par¬ 
ties defendant ordinarily are applicable to tort ac¬ 
tions against municipal corporations,®® except as 
modified by statutory or charter provisions relating 
expressly to such actions.®^ Thus, in a proper case, 
an individual and a municipality may be joined 


aa N.Yd—^LsLttinvllle r. Sreth, su- 
PMU 

01. K.Y.—Jones v. JUbanyi 46 N-E. 

667, 161 N.Y. 223. 

43 aj. p 1208 note 27. 
aa. N.Y.—Sliarkey v. City of New 
York. 80 N.Y.S.2d 284. 

83. Kan.—^Burroufflis v. Lawrence, 
227 P. 828, 116 Kan. 678. 

43 O.J. p >1208 note 28. 
aii N.Y^Prellgh v. Sauaertles, 24 
N.Y.S. 182, 70 Hun 689. 

86ii Wls.—Gutklnd v. Elroy, 78 N.W. 

825, 87 Wls. 649. 

48 CJ. p 1208 note 80. 

aOL lU.—Baker v. 8. A. Healy Co., 24 
N.E.2d 228, 802 IlLApp. 634. 
JoJader of partUa hM proper 
IlL—Baker v. 6. A. Healy Co., supra. 

87. Wla.—Welah v. Artyle. 66 N.W. 

412. 85 Wls. 807. 

Suit In M&alf of otbon 
An action asalnat a municipality 
for damagrea caused by the wrongful i 
closing of a street, brought by plain¬ 
tiff in hla own behalf and in behalf 
of all Inhabitants residing In that 
section of the municipality affected 
thereby, will not Ue.—Beckman v. 
Newark, 18 Ohio N.P.,N.S., 619— 
48 aj. p 1215 note 41. 

aa win—Welah v. Argyle. 65 N.W. 
412. 

48 C.J. p 1216 note 8a 


aa. Mo.—State ▼. Sedalla, App., 241 
S.W. 666. 

sa Ga.—Jones ▼. Wadley, 178 S.E. 

•172, 60 Ga.App. 851. 

DL—^Beicer v. S. A. Healy Co., 24 
N.B.2d 228, 802 IlLApp. 684. 

La.—^Henrlchs v. New Orleans Public 
Service, App., 179 So. 610. 

N.Y.—^Eighth and Ninth Avenues Ry. 
Co. V. City of New York, 228 N.Y. 
S. 201, 228 App.Div. 816. 

Pa.—Honaman ▼. City of Phllar 
delphla, 188 A. 446, 121 Pa.Super. 
262, reversed on other grounds 186 
A. 760, 822 Pa. 535—Folmer v. 
Reading St. Ry. Co., Com.Pl., 89 
Berks Co. 9, 88 Mun.L.R. 61— 

I Goerges t. Reading Go., Com.Pl., 

! 68 Dauph.Co. 868—Honan v. City 

of Scranton, ComJPl., 48 Lack-Jur. 
49. 88 Mun.L.R. 188—^Bumsteln v. 
City of McKeesport, Com.PL, 89 
Plttsb.Leg.J. 481. 

Tex.—^Lottman v. Cuilla, CohlApP., 
288 S.W. 128. 

48 C.J. p 1216 note 44. 

Assnmptloa of liability by mnniol^ 
pallty 

A contract by which the munici¬ 
pality assumes fUU responsibility for 
injuries caused by public work does 
not prevent a person injured from 
suing the contractor either separate¬ 
ly or Jointly with the municlpaUty.— 
Dow V. OrovUleb 184 P. 197, 22 CaL 
App. 216. 


Time of motioa 

In action against city to recover 
for injuries sustained by pedestrian 
when struck by loe fcUllng from roof 
of building, city's motion to bring In 
property owners as additional de¬ 
fendants was Improperly denied for 
laches because motioa was not made 
until three years after accident and 
because bringing In question of city's 
right to bo indemnified by owners 
would confuse Jury and might preju¬ 
dice owners where pedestrian for 
a money consideration had released 
owners ffom liability.—^McLaughlin 
V. City of Syracuse, 66 N.T.S.2d 694, 
269 App.DiY. 882. 

3L N.Yd—Scott ▼. Saratoga Springs. 

116 N.Y.S. 796, 181 AppDlv. 347, 

affirmed 92 N.E. 898, 199 N.Y. 178. 
48 aJ. p >1316 note 46. 

Two ooxpozate aomeg 

Although a charter Incorporated 
a dty under the name and style of 
the city of Gainesville, where it also 
declared that the municipal govern¬ 
ment was vested la mayor and aider- 
men, “who shall be styled the Mayor 
and Council of the City of Gaines¬ 
ville; and by that name are hereby 
made a body corporate. As such 
they . . . may sue or be sued,” 
a suit against “the Sfeyor and Cotui- 
cU of the City of Gainesville," for 
negligence, was well brought, as fAr 
as the corporate name was concerned. 
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as defendants,and two municipal corporations 
may be joined as defendants.®* Where a munici¬ 
pality and an abutting owner, contractor, or other 
private person whose negligence caused the injury 
are responsible as joint tort-feasors, as where an 
injury is the result of neglect to perform a com¬ 
mon duty resting on the municipality and such per¬ 
son or owner, although there is no concert of ac¬ 
tion between them,®^ the person injured may at 
his election join the municipality and abutting 
owner®* or other negligent person as codefend¬ 
ant,®® or both may be joined with the municipal¬ 
ity;®^ or such persons may be made codefendants 
at the instance of the municipality.®® Under some 
statutory provisions, a municipal corporation sued 
for damages resulting from a defective highway 
may join any person or corporation, public or pri¬ 
vate, which has, in fact, caused the condition under 
circumstances which cast liability on such person.®® 
Where a city, if held liable to plaintiff for the in¬ 
juries, may be entitled to indemnity from an abut¬ 
ting owner, it may bring in such owner as party 
defendant in suit against it.'^® Under some stat¬ 
utory provisions plaintiff may sue jointly a prop¬ 
erty owner and a municipality for damages result¬ 
ing from a defective sidewalk whether joint negli¬ 
gence is or is not pleaded.^^ Also where an in¬ 


jury is due to the negligence of an abutting owner 
and a contractor^® or other third person,^® they 
may be sued jointly. 

(2) Necessary Parties and Compulsory Join¬ 
der 

In a tort action against a municipal corporation, Join¬ 
der of persons jointly and severally liable with the mu¬ 
nicipal corporation is ordinarily not compulsory unless 
required by statute or charter. 

Although in some jurisdictions it has been held 
error to refuse a motion by defendant municipal 
corporation to join as defendant an abutting owner 
through whose negligence the injury was caused, 
and who is primarily liable therefor,^^ as a gen¬ 
eral rule joinder of a person jointly and severally 
liable with the municipality is not compulsory^* 
unless such a joinder is required by a valid*® stat¬ 
ute or charter,*^ and the municipality has given 
plaintiff due notice of such personas liability,*® 
or where a judgment must be recovered against 
such person in order that the action may be main¬ 
tained against the municipality.*® 

A lessor of premises on which the lessee has cre¬ 
ated a nuisance is not a necessary party to an ac¬ 
tion for damages caused thereby against the mu< 


—Gtainesvlllc v. Caldwell, 7 S.B. 98, 
81 Ga. 76, 77. 

32. Ga.—City of Dalton v. Joyce, 
29 S.E.2d 112, 70 Ga.App. 567. 
PhysldaiL la puAllo laatltatloa 
Under some statutory provisions 
relative to municipal liability for 
malpractice of certain physicians and 
dentists In public Institutions, In an 
action against a city for negligent 
medical treatment the physician is a 
proper party defendant.—Grimaldi v. 
City of New York, 30 N.Y.S.2d 866, 
177 Mlsc. 492. 

33L Ohio.—Chevalier v. Lakewood 
Housing Co., App., 83 N.E.2d 667. 
Two adJolBlng miinlolpalities may 
be Jointly sued for Injuries from a 
defective bridge between them.— 
Peckham v. Burlington, Brayt, Vt, 
134. 

Sanitary district and nuuiiolpaUty 
lulA proper partlas defendant 
111.—^Baker v. S. A. Healy Co., 24 
N.E.2d 228, 802 IllA.pp. 684. 

34. Ga.—City of Dalton v. Joyce, 29 
S.E.2d 112, 70 Ga.App. 657. 

48 C.J. p 1215 note 49. 

88. Ga.—City of Dalton v. Joyce, 
supra. 

48 C.J. p 1216 note 60. 

83. Ohlo.^<ltty of Olrard v. Smrek, 
8 N.E.2d 660, 62 Ohio App. 186. 

48 aj. p 1216 note 6i 


37. Iowa.—Spurllng v. Stratford, 191 
N.W. 724, 186 Iowa 1002. 

48 G.J. p 1216 note 52. 

38. Tex.—San Antonio v. Talerlco, 
81 S.W. 618, 98 Tex. 151. 

43 C.J. p 1216 note 53. 

39. Wls.—Holl V. City of Merrill, 28 
N.W.2d 868, 251 Wls. 208. 

40. N.Y.—^McLaughlin v. City of 
Ssnracuse, 66 N.Y.S.2d 594, 269 App. 
Dlv. 382. 

41. Fa.—Williams v. Hozlowskl, 169 
A. 148, 818 Pa. 219. 94 A.LR. 536, 
followed In 169 A. 884, 818 Pa. 
226. 

48. La.—^Burke v. Werleln, 68 So. 

140, 180 La. 489. 

43 C.J. p 1216 note 64. 

43. N.a—Cole V. Durham, 87 S.E. 
38, 176 N.C. 289. 

48 C.J. p 1216 note 65. 

44. N.C.—Guthrie v. Durham, 84 S. 
R 859, 168 N.C. 573. 

48 C.J. p 1216 note 56. 

46. Wls.—^McGowan v. Watertown, 
110 N.W. 402, 130 Wls. 555. 

48 C.J. p 1216 note 57. 

48. Mo.—^Badgley v. St. Louis, 60 S. 

W. 817, 149 Mo. 122. 

43 CJ. p 1217 note 68. 

47. U.S.—Johnson v. City of St. Lou¬ 
is, C.aMo., 187 F. 489. 

48 C.J. p 1217 note 69. 
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Condition caused by another 

(1) Under some statutes, unless 
sufficient excuse Is shown, In an ac¬ 
tion for Injuries due to the failure 2 t 
the municipality to remedy a con¬ 
dition caused by one not related m 
service to the municipality, such 
person must be made a party.—City 
of Birmingham v. Norwood, 126 So. 
619, 220 Ala. 497—48 O.J. p 1217 
note 69 [cj. 

(2) Statutory provisions that suit 
against city for unauthorized or 
wrongful acts of another who Is also 
liable therefor shall Include as de¬ 
fendant such other person or cor¬ 
poration are designed to bring the 
other person or corporation Into liti¬ 
gation so that. If liability Is fas¬ 
tened on such other person or cor¬ 
poration, city will be relieved. If it 
too Is held liable, but such provisions 
are not designed to hobble plaintiff in 
presentation of his case so as to Jeop¬ 
ardize his right of recovery.—City of 
Mobile V. Reeves, 81 So.2d 688, 249 
Ala. 488. 

Statute ooBStmed aud applied 
U.S.—Johnson v. City of St. Louis, C. 

C.Mo., 187 F. 489. 

48 C.J. p 1217 note 69 [e]. 

48. Mo.—Hutchinson v. Mullins, 176 

S.W. 1093, 189 MoJLpp. 488. 

48 aj. p 1218 note 12. 

49. Mo.—Norton v. St. Louis, 11 S. 

W. 242, 97 Mo. 687. 
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nicipality and such lessee.^® In a suit against a 
city for the negligent operation of a hospital it 
has been held unnecessary for plaintiff to Join as a 
party defendant the county which operated the 
hospital jointly with the city.si Where an action 
is brought to recover damages for personal inju¬ 
ries against a board of public utilities of a city 
as a separate, independent entity, the city has been 
held a necessary and indispensable party defendant 
thereto,"®* and it has been held that the liability 
of a city for damages caused by the flooding of 
lands resulting from the filling in of other lands 
with the consent and for the benefit of the owner 
of such other lands may not be determined in an 
action to which sudi owner is not made a party 
defendant.®* 

Municipal agent or employee. Under some stat¬ 
utory provisions where a city is sued for the wrong¬ 
ful acts of its agents under the doctrine of respon¬ 
deat superior, the agent is not a necessary party 
defendant,®® and, in an action brought against a 
city for the malpractice of a physician in the em¬ 
ploy of the city, the physician has been held not 
a necessary party defendant.®® Also, a munici¬ 
pal employee who is guilty of no breach of duty, 
although engaged at the time in operating the mu¬ 
nicipal property which caused the injury, has been 
held not a necessary party to an action against the 
municipality for its negligence in constructing or 
maintaining such property.®® 

Municipality as necessary party defendant A 
municipality has been held not a necessary party de¬ 
fendant to an action to enjoin the pollution of a 
stream by emptying sewage therein, where the 
only interest the municipality has in the sewer is 
the authority to inspect and a contract right to 
have the sewerage system conveyed to it on re¬ 


quest.®^ 

(3) When Joinder Improper 

Whora defendants may not be regarded as Joint tort- 
feasors, their joinder In an action against a municipal 
corporation for tort Is Improper. 

Where defendants may not be regarded as joint 
tort-feasors,®* as where there is neither a common 
duty nor concert of action,®® or where one is lia¬ 
ble at common law and the other under a statute,®® 
their joinder in an action against a municipal cor¬ 
poration for tort is not only unnecessary but im¬ 
proper. A city is not a proper codefendant with 
a town, because a portion of the latter, wherein the 
injury occurred, was incorporated into the former 
just after the injury.®^ Also, the joinder of a city 
in an action for damages caused by the negligent 
construction of certain bridges by a county has been 
held not authorized.®* A tenant of part of a build¬ 
ing may not be joined as a party defendant in an 
action against a municipality by one injured by 
falling into a defect in the sidewalk adjoining the 
property where liability over to the municipality is 
on the part of the owner of the premises.®* 

Inhabitants requesting the exercise of a munici¬ 
pal power are not proper parties to an action for 
injuries caused the improper or negligent ex¬ 
ercise of such power by the municipality.®® 

c. Defects, Objections, and Waiver as to Par¬ 
ties 

Objections for nonjoinder of tort-feasors In a tort 
action against a municipal corporation will not prevail 
unless seasonably made. 

Objections for nonjoinder of tort-feasors in a 
tort action against a municipal corporation will not 
prevail unless seasonably made.®® An objection for 
failure to join the person negligently or unlawfully 


50. Mo.—Grogan v. Broadway Fdy. 
Co.. 87 Mo. 321. 

61. Tex.—Smith v. City of Dallas, 
01v.App., 78 S.'W.Sd 801. 
sa. Kan.—^Hubert v. Board of Pub¬ 
lic Utilities of Kansas City, 174 
P.2d 1017, 162 Kan. 205. 

53. N.Y.—C. M. Bott Furniture Co. 
V. City of Buffalo, 227 N.Y.S. 660, 
131 Mlsc. 624. 

64. Ala.^C!lty of Anniston v. Hill¬ 
man. 126 So. 169, 220 Ala. 605. 

56. N.Y.—Petition of Polk, 71 N.Y. 
&2d 294, 188 Mlsc. 727. 

65. Wls.—Stephanl v. Manitowoc, 
62 N.W. 176. 89 Wis. 467. 

43 C.J. p 1218 note 69. 

67. Md.—C^ettl V. Brorlng Bldg. 
Co., 132 A. 619, 160 Md. 198, 46 A. 
Li.B. 1. 

44 C.J. p 1473 note 86 [a]. 


68. Ohio.—^Herron ▼. City of Youngs¬ 
town. 24 N.R2d 708, 186 Ohio St. 
190. 

48 C.J. p 1217 note 62. 

69. Ohio.—^Mineral City v. Gilbow, 90 
N.E. 800, 81 Ohio St. 263, 26 
R.A.,N.S.. 627. 

48 G.J. p 1217 note 62. 

60. Mass.—Mooney v. Edison Elec¬ 
tric Ilium. Co., 70 N.E. 838, 185 
Mass. 547. 

48 aj. p 1217 note 64. 

61. N.Y.—Embler v. Wallklll, 80 N. 
E. 404, 182 N.Y. 222. 

69L N.J.—^Murray Rubber Co. v. City 
of Trenton. 135 A. 475, 108 N.J.Law 
48, affirmed 144 A. 920, 105 N.J.liaw 
496. 

6a Pa.—Bruder v. City of Philadel¬ 
phia, 18 Pa.Dlst. & Go. 761, 12 


Erie Co. 162, affirmed 163 A. 725, 
802 Pa. 878. 

64. U.S.—Carmichael v. Texarkana, 
Ark., 116 F. 846, 54 C.C.A. 179, 68 
L.R.A. 911. 

66. Colo.—^Denver v. Solomon, 81 P. 

507, 2 Colo-App. 534. 

48 C.J. p 1218 note 73. 

As matter of procedure 

A statute providing that, where 
a city is sued for the wrongful or 
unauthorized act or carelessness of 
another, for which act or neglect the 
third person is also liable to plaintiff, 
on motion of the city such third per¬ 
son must be Joined as a party de¬ 
fendant by plaintiff has been held 
to deal with a matter of procedure 
and must be affirmatively invoked to 
be available.—^Baumgartner v. Kansas 
City, Mo., 204 S.W.2d 689. 
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causing the injury, as required by statute, it has 
been held, must be raised by demurrer or answer;®® 
and, if by answer, it must name the person who 
should be joined-®^ Where an abutting owner is a 
necessary party defendant and an action brought 
against him and the municipality jointly is dis¬ 
missed as to the property owner, the municipality 
may waive the nonjoinder by subsequently filing 
an answer and going to trial.®® In some jurisdic¬ 
tions failure to join a third person liable with the 
municipality must be presented by motion for non¬ 
suit®® and not by demurrer.^® 

Effect of misjoinder. Misjoinder of parties plain¬ 
tiff may be cured by dismissing from the case, be¬ 
fore its submission, the person improperly joined.^! 
The joinder as defendant of a person who is found 
on the trial not to be liable will not prevent a re¬ 
covery against the municipality.^® 

d. Process 

In actions to recover for municipal tortSi there must 
be a compliance with statutory requirements with respect 
to process. 

There must be a compliance with statutory pro¬ 
visions with respect to process in actions to recov¬ 
er for municipal torts.^® Where an action for per¬ 
sonal injuries caused by the defective or dangerous 
condition of a sidewalk is brought against an abut¬ 
ting owner before the required notice of injury is 
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served on him, plaintiff may not be entitled to 
amend his writ by substituting a date subsequent 
to the date of giving notice.^* A statute providing 
for the service of process on a nonresident owner 
of real property in an action arising out of an acci¬ 
dent in which such property is involved should be 
given a reasonable construction and application,^® 
and, where process is served on a nonresident de¬ 
fendant pursuant to such a statute, defendant’s de¬ 
nial that he is the owner, tenant, or user of the 
property within the meaning of the statute and his 
allegation instead that he is the mortgagee in pos¬ 
session have been held insufficient to invalidate the 
service.^® The question as to who is a user of 
the property under such a statute is determined by 
the provisions thereof.^^ 

Amendment of return. In a proper case an 
amendment may be permitted to correct an inac¬ 
curate return as to the service of process in an ac¬ 
tion against a municipal corporation.^® 

§ 933. Pleading 

A demurrer relating to matters of fact or propositions 
of law not presented by the pleading should not be sus¬ 
tained. 

In an action for tort against a municipal cor¬ 
poration or a municipal corporation and a third 
person jointly, a demurrer relating to matters of 
fact not presented by the pleading,"^® or to a propo- 


66. Minn.—Jones v. Minneapolis, 17 
N.W. 877, 81 Minn. 280. 

67. Minn.—Jones v. Minneapolis, su¬ 
pra. 

68. Mo.—^Mancuso v. Kansas City, 74 
Mo.App. 138. 

69. Ala.—Blrmlngrham v. Muller, 73 
So. 80. 197 Ala. 554—parte Wha¬ 
ley, 66 So. 145, 188 Ala. 881. 

70. Ala.—^Ez parte Whaley, supra. 

71. Kan.—^Eskridge v. Lewis, 82 P. 
1104, 51 Kan. 376. 

78. Mo.—^Donoho v. Vulcan Iron 
Works, 75 Mo. 401. 

73L Iowa.—^Barton v. City of Water¬ 
loo. 255 N.W. 700, 218 Iowa 495. 
xa suit hy TTalted States against dty 
U.S.—U. S. V. City of New Toik. D. 
C.N.T., 12 F.Supp. 169, reversed on 
other grounds, C.CAl., 82 F.2d 342. 
Xesnanoe for service In another coun¬ 
ty 

Under some statutes, where an ac¬ 
tion against a municipal corporation 
Is brought In the county where the 
cause of action or some part there¬ 
of arose, summons may be Issued for 
service In the county of the situs of 
the corporation.—Oklahoma City v. 
Pose, 56 P.2d 775, 176 Okl. 607—Okla¬ 


homa City V. District Court of Thir¬ 
teenth Judicial Dlst., 82 P.2d 818, 
168 Okl. 235. 93 A.L.R. 489. 

On whom served 

(1) Where the statute so provides, 
service of process must be on the 
city clerk.—Walters v. Dock Com¬ 
mission of City of Portland, 270 P> 
778, 126 Or. 487. 

(2) Under a statute providing for 
service on the mayor, citation was 
properly served on councilman, elect¬ 
ed by council as mayor pro tempore 
after mayor's induction Into armed 
forces, even though mayor was in 
town on short furlough on date ot 
service.—Oglesby v. Town of Wlnn- 
fleld, La.App., 27 So.2d 137. 

74. Mass.—^Miller v. Rosenthal, 155 
N.E. 8. 258 Mass. 368. 

75. Pa.—Bell v. City of McKeesport, 
Com.Pl., 88 Pltt8b.Leg.J. 264. 

76. Pa.—^Dubln v. City of Philadel¬ 
phia, 84 Pa.Dist. & Co. 61. 

Season for rule 

The term "mortgagee In posses¬ 
sion” may or may not indicate that 
he has converted his right to pos¬ 
session Into actual possession, In 
which case only he would be subject 
to service under the act.—^Dubln v. 
dty of Philadelphia, supra. 
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77. Pa.—^Dubln v. dty of Philadel¬ 
phia. supra. 

BEortgagee as nser 
A mortgagee who, on default by 
the mortgagor, collects the rents 
from the mortgaged premises, using 
them to pay taxes and water rents, 
and who leases the property to ten¬ 
ants, thereby becomes a "user” of 
the property within the meaning of 
the act providing for service on non¬ 
resident property owner, even though 
he never actually occupies It. and 
while a nonresident mortgagee of 
Pennsylvania real estate who, on de¬ 
fault under the mortgage, has be¬ 
come a "user” thereof within the 
meaning of the act may be relieved 
of liability for damages arising out 
of an accident In which such real 
estate was Involved by reason of the 
fact that the property had been con¬ 
tinuously occupied by a tenant whose 
liability Is primary, the defense is not 
available in proceedings to set aside 
service upon the mortgagee, but must 
be raised at the trial.—Dubin v. dty 
of Philadelphia supra. 

78. Kan.—Bellmeyer v. City of Cof- 
feyville, 118 P.2d 619, 154 Kan. 846. 

79b W.Va.—^Baker v. dty of Wheel¬ 
ing, 185 S.E. 842. 117 W.Va. 862. 
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sition of law not arising on the pleading,80 should 
not be sustained. In an action against a municipal 
corporation to recover for injuries resulting from 
the negligent operation of a hospital, whether the 
operation of the hospital is a governmental or pro¬ 
prietary function has been held to involve a ques¬ 
tion of law and fact which may not be disposed of 
by demurrer-81 

I 934 . -Declaration, Petition, or Com¬ 

plaint 

a. In general 

b. In action for injuries or damages from 

mob violence 

c. In action for negligence generally 

d. Particular allegations 

e. Mode and time of objection and waiv¬ 

er generally 


a. In General 

In a tort action against a municipal corporation or 
against one responsible for a defect or obstruction In a 
public street, the plaintiff should allege In his complaint, 
declaration or petition all the facts essential to his cause 
of action, but he need not negative defenses. 

The rules as to pleading in civil actions general¬ 
ly and in tort actions in particular have been ap¬ 
plied to the declaration, petition, or complaint of 
plaintiff in actions for negligence or other tort 
against municipal corporations or persons respons¬ 
ible for defects or obstructions in public streets.®^ 
Thus, plaintiff should set forth in his complaint, dec¬ 
laration, or petition, with such reasonable certainty 
as is necessary to inform defendant of the wrong 
complained of,88 all the facts essential to his cause 
of action,8^ but, as a general rule, he need not nega- 


80. W.Va.—^Baker v. City of Wheel¬ 
ing, supra. 

81. Cal.—^Beard v. City and County 
of San Francisco, 180 P.2d 744, 79 
Cal.App.2d 763. 

Effect of general demurrer 

In action to recover damages for 
death of Infant patient In city and 
county hospital, complaint alleging 
that ‘Municipal corporation" was op¬ 
erating hospital "In a proprietary ca¬ 
pacity" and that patient was admit¬ 
ted "as a paying patient" was suffi¬ 
cient, against a general demurrer, to 
raise the Issue that, notwithstanding 
dual capacity of the consolidated city 
and county government, the hospital 
was operated as a municipal affair 
Incident to municipal status of city 
and county.—^Beard v. City and Coun¬ 
ty of San Francisco, supra. 

88. Ala.—City of Birmingham ▼. 
Walthall. 125 So. 799, 23 Ala.App. 
314, certiorari denied 126 So. 800. 
220 Ala. 428. 

Ga.—City of Albany v. Simon, 186 S. 

E. 100, 86 Ga.App. 166. 

Ky.—City of Bellevue v. Hall, 174 
S.W.2d 24, 296 Ky. 67. 

Pa.—White V. Hackes, Coxn.FL, 4 
Monroe Li.R. 27. 

48 C.J. p 1218 note 84. 

Xn action against ooastrootlon 
oorpoxatioiL for damages sustained 
by felling on sldewcUk which was 
being repaired during street con¬ 
struction work, allegations with re¬ 
spect to contract between corpora^ 
tion and state department were prop¬ 
er.—^Mensch v. Bero Engineering & 
Construction Corporation, 26 H.Y.S. 
2d 898, 261 App.Dlv. 1088. 

IPleadliig construed to allege 

(1) Cause of action for creation 
and maintenance of nuisance, and 
not trespass on property.—^Kugel v. 
Village of Breokfleld, 64 N.E.2d 92, 
822 IlLAPP. 849. 


(2) Cause of action for temporary 
nuisance rather than for permanent 
nuiaance.—Herwlg v. City of Guthrie, 
78 P.2d 793. 182 Okl. 599. 

(3) Cause of action for private nui¬ 
sance rather than for public nuisance. 
—City of Phcenlz v. Johnson, 76 P.2d 
80, 61 Aria. 116. 

(4) Cause of action for negligence 
in permitting uncovered hole to re¬ 
main In pavement of passageway, 
rather than negligence In falling to 
cover hole.—City of Waco v. Teague* 
Tez.ClvJLpp., 168 S.W.2d 621. 

(6) Other matters.—^Blackaby v. 
City of Lewlstown, 265 llLApp. 68. 
83. Ala.—City of Birmlnghcun v. 
Walthall, 125 So. 799. 23 Aia.APD. 
314, certiorari denied 126 So. 800, 
220 Ala. 428. 

Pa.—O'Hara v. City of Scranton, 86 
Pa.Dlat.& Co. 42. 

48 C.J. p 1218 note 86. 

FlaadlBg hold saffideatly spsoilLo or 
not Indeflalte 

Ga.—Griffin v. Stewart, 92 S.E. 400, 
19 Ge.App. 817. 

Ill.—^Petersen v. City of Gibson, 64 
N.E2d 79, 332 ni.App. 97. 

Ind.—^Allied Coal & Material Co. v. 

Moore. 167 N.E. 55, 88 Ind.App. 263. 
86. Ohio.—^Miller v. City of Dayton, 
41 K.E.2d 728, 70 Ohio App. 173. 
Pa.—^Dooley v. Pennsylvania Railroad 
Co., 64 Pa.Dist. & Co. 110—White v. 
Mackes, Gom.PL, 4 Monroe Li.R. 27. 
48 G. J. p 1218 note 86. 

Suit for failure to enforos polios xeg. 
nlatloiis 

Where a complaint against a mu¬ 
nicipality Is based on failure to en¬ 
force police regulations, and is, there¬ 
fore, Insufficient to show a cause of 
action. It will nevertheless be upheld 
If. disregarding all reference to such 
regulations, It states a good cause of 
action at common law.—Mehan v. 
St. Louis, 116 S.W. 514, 217 Mo. 86. 
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EoBjoindar of dsfoudauts 
Under statute requiring person 
whose negligence caused injury to 
he joined with municipality as code¬ 
fendant unless municipality falls to 
furnish name of such person to 
plaintiff, complaint in action against 
municipality alone must allege stat¬ 
utory excuse for nonjoinder.—^Besse¬ 
mer v. Whaley, 65 So. 691, 10 Ala. 
App. 669. 

Action brought after merger of mu^^ 
BldpaUtleB 

Where cause of action arises 
against mumeipal corporation and 
afterward It and another municipal¬ 
ity are merged Into new corporation, 
each of old corporations losing its 
identity, complaint In action against 
one of old corporations should state 
facts showing that cause of action 
arose against particular corporation 
sued.—^Adams v. Minneapolis, 20 
Minn. 484—48 C.J. p 1220 note 6. 
Beferenoe to statute 
Where complaint sets forth every 
fact necessary to constitute cause of 
action under statute, no express ref¬ 
erence to statute Is necessary.— 
Smith ▼. Gllreath, 48 SJSS. 262, 69 S.C. 
858. 

AUegatloas hOld suillotent or not de¬ 
murrable 
(1) Generally. 

Ala.-^lty of Birmingham v. Weston. 
172 So. 643, 288 Ala. 563, 109 A.L.R. 
970. 

Cal.—^Beard v. City and County of 
San Francisco, 180 P.2d 744, 79 
CalApp.3d 753—More v. City of 
San Bernardino, 6 P.2d 661, 118 
Cal.App. 782. 

Fla.—City of Hollywood v. Bair, 186 
So. 818, 136 Fla. 100. 

Ga.—^Bass Canning Co. v. MacDou- 
gald Const. Co.. 162 S.E. 687. 174 
Ga. 222, conformed to MacDougald 
Const. Co. V. Boss Canning Co., 
168 S.B. 816, 45 Ga.App. 120—KeU- 
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tive matters of defense.*® Conclusions of law 
should not be pleaded,*® and they are not admitted 
by a demurrer.*'^ 

Plaintiff, as a general rule, should allege with 
reasonable certainty facts and circumstances show¬ 
ing that defendant was a municipal corporation,*® 
although it has been held that the fact of incor¬ 
poration need not be alleged where a statute re¬ 


quires courts to take judicial notice of the exist¬ 
ence of cities and villages organized under the stat¬ 
ute.®® Plaintiff should also aver that the act com¬ 
plained of was wrongful or unlawful,®® and a mere 
averment that the act done was unlawful, without 
averring how, and in what its illegality consisted, 
may not be sufficient,®^ but it need not be alleged 
that the wrongful act of the municipality was au¬ 
thorized by its common coimcil.®® While it may 


sen V. Savannah Theatres Co., 5 S. 
E.2d 712, 61 Ga.App. 100—Coker 

V. City of Rome, 186 S.E. 686, 63 
GclApp. 633—City of Rome v. 
Stone, 167 S.E. 325, 46 Ga.App. 259 
—City of Albany v. Simon, 186 S. 
E. 100, 36 Ga.App. 166. 

Idaho.—Rutland v. City of Caldwell, 
6 P.2d 493, 61 Idaho 483. 

Ill.—Petersen v. City of Gibson, 64 
N.R2d 79, 322 Ill.App. 97. 

Ind.—Volk V. Michigan City, SZ N.E. 

2d 724, 109 Ind.App. 70. 

Kan.—^Krantz v. City of Hutchinson. 

196 P.2d 227, 166 Kan. 449. 

Minn.—^H. Christiansen & Sons v. City 
of Duluth. 81 N.W.2d 270. 226 
Minn. 476. 

Mo.—^Yeoman v. Kansas City, App., 
18 S.W.2d 107. 

Or.—^Adams v. City of Toledo, 96 P. 
2d 1078, 168 Or. 186, followed In 
Atwater v. City of Toledo, 96 P.3d 
1081, 163 Or. 198. 

Pa.—^Regan v. City of Scranton, Com. 
PL, 44 Iiack.Jur. 210, 86 Mun.L.R. 
69. 

Tenn.—^Yarbrough v. Louisville & N. 

R. Co., 11 Tenn.App. 466. 

Tex.—^Bates v. City of Houston, Civ. 
App., 189 S.W.2d 17—Wiggins v- 
Clty of Port Worth, Clv.App., 299 

S. W. 468, affirmed City of Fort 
Worth V. Wiggins, Com.App., 6 S. 

W. 2d 761. 

Wis.—^Peim v. Village of Sfaorewood 
Hills. 34 N.W.2d 107, 253 Wis. 418 
—^Blake v. City of Madison, 297 N. 
W. 422, 237 Wis. 498. 

48 C.J. p 1218 note 86 [c] (1). (8), 
(4). (6). 

(2) In action for injuries sustained 
as result of defect or obstruction in 
public street or way. 

Ala.—City of Birmingham v. Mau- 
zey. 108 So. 382. 214 Ala. 476—City 
of Birmingham v. Walthall, 126 So. 
799, 28 AlaAipp. 814, certiorari de¬ 
nied 125 So. 800. 220 Ala. 428. 

Ill.—Sheffield V. City of Chicago, 66 
N.E.2d 486, 828 HlA.pp. 821. 

Znd.—^Allied Coal & Material Co. v. 

Moore. 157 N.E. 65, 88 Ind.App. 268. 
Kan.—Potter v. City of Coffeyvllle, 
45 P.2d 844. 142 Kan. 188. 

La.—^Waggoner v. City of Mlnden, 
App., 9 So.2d 244. 

Wis.—^Brown v. Milwaukee Terminal 
Ry. Co.. 227 N.W. 885, 199 Wis. 
676. 

<8) In action for damages result -1 


Ing from changing street grade, or 
Installing or raising curb, or paving 
or constructing street. 

Cal.—^Helnz v. City of Anaheim, 97 
P.2d 980. 86 Cal.App.2d 612. 

Ga.—City of Atlanta v. Scott, 18 S. 

E.2d 76, 66 GaApp. 257. 

Md.—Guest V. Church Hill, 46 A. 882. 
90 Md. 689. 

N.Y.—Alotto V. City of Coming, 16 
N.Y.S.2d 676, 258 App.Dlv. 932. 
S.D.—Otelle v. City of Sioux Palls, 
220 N.W. 472, 53 S.D. 160. 

Tex.—City of Pampa v. Long, Civ. 
App., 110 S.W.2d 1001. 

(4) In action for damages result¬ 
ing from sewage, sewage nuisance, 
pollution of stream, and obnoxious 
odors. 

Ala—City of Bessemer v. Chambers, 
8 So.2d 163, 242 Ala 666. 

Kan.—Jeaklns v. City of El Dorado, 
63 P.2d 798. 143 Kan. 206. 

La—^Urban Land Co. v. City of 
Shreveport, 162 So. 747, 182 La 
978. 

N.C.—^Pemell v. City of Henderson, 
16 S.E.2d 449, 220 NJC. 79. 

Okl.—Oklahoma City v. Dyer, 61 P. 
2d 660, 177 Okl. 620. 

(6) In action for damages result¬ 
ing from diversion of surface wa¬ 
ters. 

Ga—^MacDougald Const. Co. v. Bass 
Canning Co., 168 S.E. 615, 45 Ga 
App. 120. 

Mo.—^Zook V. City of Louisiana App, 
12 S.W.2d 618—^Lewis v. Springs 
field, 126 S.W. 824, 142 Mo.App. 
84. 

N.Y.—^Benway v. City of Fulton, *78 
N.Y.S.2d 128. 

AUegatloiLS held iasuffleient 

U.S.—Wayne v. Atlantic City, D.C. 

N.J., 62 F.Supp. 869. 

Ala—City of Bessemer v. Chambers, 
8 So.2d 163, 242 Ala 666—Aycock 
V. City of Decatur, 122 So. 664, 219 
Ala 486. 

Cal.—^Melendez v. City of Los Ange- 
lea 68 P.2d 971, 8 Cal.3d 741—Belt 
V. City of Los Angelea ISO P.2d 
163, 65 CalA.pp.3d 81. 

Pla—^Payne v. City of Clearwater, 
19 So.2d 406, 1-55 Fla 9. 

Ga—Lawrence v. City of La Grange. 
11 S.E.2d 696, 68 GaApp. 587—j 
St. Clair v. City of Macon, 169 S.E. | 
758, 43 GaApp. 698. I 

III.—^Blaokaby v. City of Lewlstown, I 
286 llLApp. 63. 1 

393 


Kan.—Shoemaker v. City of Parsons, 

118 P.3d 508, 154 Kan. 387—Mead 
V. City of Coffeyvllle, 107 P.2d 711, 
152 Kan. 799. 

La—Wilkinson v. City of Shreveport, 
App., 165 So. 471. 

Mass.—Carroll v. Cambridge Electric 
Light Co.. 43 N.E.2d 840, 812 Mass. 
89. 

Miss.—^Bradley v. City of Jackson, 

119 So. 811, 158 Miss. 136. 

N.Y.—Jones v. Kane & Roach, 43 If. 

Y.S.3d 140, 182 Misa 87. 

S.C.—Gasque v. Town of Conway, 8 
S.E.2d 871. 194 S.a 15—Davis v. 
City of Greenville. 167 8.E. 682, 

168 S.C. 476. 

Tenn.—^Forrester v. City of Nashville, 

169 S.W.2d 860, 179 Tens. 682. 

Tex.—Gotcher v. City of Parmers- 

ville, 151 S.W.2d 565, 187 Tex. 12— 
Wedgworth v. City of Fort Worth, 
Civ.App., 189 S.W.2d 40, error dis¬ 
missed—^Fall V. Thompson, Civ. 
App., 67 8.W.2d 262, modified on 
other grounds 87 S.W.2d 712, 136 
Tex. 826. 

Wash.—^Bodeneck v. Cater*s Motor 
Freight System, 86 P.2d 766, 198 
Wash. 21. 

Wis.—Connor v. Meuer, 388 N.W. 272, 
232 Wia 666—Cegelskl v. City of 
Green Bay. 286 N.W. 848, 281 Wis. 
89. 

43 C.J. p 1218 note 86 [d]. 

86. Wis.—^Amos v. Fond du Lac, ^ 
N.W. 846, 46 Wis. 695. 

48 C.J. p 1220 note 7. 

BO, Ga.—^Beall v. City of Atlanta, 
84 S.E.2d 918, 72 GaApp. 760. 
N.J.—Hailey v. City of Newark, 86 A. 

2d 210, 22 NJ.Misa 139. 

43 C.J. p 1220 note 9. 

87- N.Y.—^Hungerford v. Waverly, 
109 N.Y.S. 438, 125 App.Dlv. 811. 
88L Ky.—^Bowling Green v. Bandy, 
270 S.W. 887, 208 Ky. 269. 

43 C. J. p 1219 note 87. 

88. Ill.—^Rock Island v. Cuinely, 18 
N.E. 768, 126 Ill. 408. 

9a La—West Monroe Mfg. Co. v. 
West Monroe, 88 So. 881, 146 La 
641. 

Tex.—Conway v. Beaumont, 61 Tex. 

10 . 

91. Ill.—Clayburgh v. Chicago, 26 
UL 635, 79 Am.D. 346. 

43 C.J. p 1219 note 95. 

98. ln<L —Jeffersonville v. Myers, 28 
N.E. 999, 2 IndApp. 582. 
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not be necessary for plaintiff to show the particu¬ 
lar officer guilty of the tort,^* plaintiff ordinarily 
should aver that the act was done by an officer,- 
agent, or servant of the city while in the legiti¬ 
mate exercise of a corporate duty which devolved 
on him by law or by the direction or authority of 
the city.®^ 

Unless the power to do the act complained of is 
given by a general statute,®® it may be necessary 
for plaintiff to allege that defendant had the power 
or the authority to perform the act.®® However, an 
averment that the act was performed by defendant 
may, in some instances, imply that it was performed 
in pursuance of an ordinance,®^ so that it may be 
unnecessary to plead the ordinance or ordinances in¬ 
volved.®® Also, a complaint alleging that a defec¬ 
tively constructed sidewalk was constructed by vir¬ 
tue of a resolution passed by the municipal council 
has been held not insufficient for failure to indicate 
the particular resolution.®®* 

While a petition against a municipal corporation 
may be insufficient where it shows that the injury 
resulted from an ultra vires act on the part of de¬ 
fendant,^ a complaint against a municipality based 
on the tortious conduct of its employees may not 
be demurrable on the ground that such conduct 
is ultra vires, unless the ultra vires nature of the 
acts and conduct clearly appears on the face of the 
pleading.® So too, an allegation in an action 
against a city for damages resulting from the act 
of an officer thereof that the act complained of was 
ultra vires has been held not fatal in view of other 
allegations showing the commission of a tort by 
the officer while acting in his official capacity.® 


63 C.J.S. 

b. In Action for Injuries or Damages from 
Mob Violence 

In a suit against a municipal corporation for Injuries 
or damages caused by mob violence, the plaintiff must 
set forth facts constituting a cause of action within the 
provisions of the statute under which the action Is 
brought. 

Where by statute a right of action is g^ven against 
a municipal corporation for injury to property 
caused by a mob, a person seeking to recover un¬ 
der the statute must allege that the injury was 
inflicted within the corporate limits of the munici- 
pality,^ and set out other facts bringing himself 
within the provisions of the statute.® Exception^ 
in the statute must be negatived,® but plaintiff need 
not attempt to anticipate any defense which de¬ 
fendant may raise under a proviso or exception in 
a separate substantive clause of the statute.^ 

In a suit brought against a city under a statute 
whereby a city may be held liable for all damages 
that may accrue in consequence of the action of a 
mob within its corporate limits, whether such dam¬ 
age shall be the destruction of property or injury 
to life or limb, plaintiff must allege facts bringing 
himself within the purview of the statute,® such 
as the existence of a mob within the meaning of 
the statute.® In an action brought against a city 
under a statute imposing civil liability in damages 
on a city for personal injuries or loss of life by 
lynching caused by mob violence exercised on any¬ 
one supposed to have been guilty of a violation of 
law, or for the purpose of exercising correctional 
powers or regulational powers over any such person, 
plaintiff must set forth a cause of action by a suffi¬ 
cient allegation of facts so as fairly to apprise 


MUNICIPAL COBPOBATIONS 


93L Wash.—^Dunkln v. Hoqulam, 106 
P. 149p 56 Wash. 47. 

43 C.J. p 1219 note 92. 

94. Ala.—Smith v. City of Birming¬ 
ham, 9 So.2d 299, 248 Ala. 124. 

43 C.J. p 1219 note 91. 

AUegatloiiB hdld snflloJleiit 

Texw—Rogers v. City of Fort Worth, 
OlvJ^pp.. 276 S.W. 214. 

43 C.J. p 1219 note 91 [cj. 

9Bk Tex.—Honey Grove v. Lamas- 
ter, Clv.App., 50 S.W. 1053. 

48 O.J. p 1219 note 90. 

96. Ga.—City of Atlanta v. Gamer, 
192 S.B. 841, 56 Ga.App. 486—Wat¬ 
kins V. City of Toccoa, 189 S.E. 
279. 56 Ga.App. 8. 

48 C.J. p 1219 note 89. 

97. 5£o.—Stewart v. Clinton, 79 Mo. 
608. 

48 G.J. p 1219 note 89 [bj. 

98. Mo.—Stoeker v. City of Rich¬ 
mond Heights. 182 S.W.2d 1116, 
a86 Mo.App. 677. 


99. Idaho.—^Butland ▼. City of Cald¬ 
well, 6 P.2d 498, 51 Idaho 488. 

L Ga.—Petty v. City of Atlanta, 148 

S.E. 747. 40 Ga.App. 63. 

Oporatloii of swimming pool pximazU 
ly for profit 

Petition against city for Injuries 
sustained in using toboggran slide in 
swimming pool, alleging that pool 
was operated primarily for profit 
was held Insufficient, where. If city 
did so operate the pool, such conduct 
on its part would be ultra vires-^Pet- 
ty V. City of Atlanta, supra. 

8. N.C—^Kennerly v. Town of Balias. 

2 S.E.2d 688, 215 N.C. 682. 
Pleading held not demurrable 
N.C.—^Kennerly v. Town of Dallas, 
supra. 

3L La.—^Engeran y. City of Houma, 
App., 146 So. 712. 

4. Ill.—Pittsburgh, etc., R. Co. v. 
Chicago, 144 IllApp. 298, affirmed 
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89 N.E. 1022, 242 Ill. 178, 184 Am. 
S.R. 816, 44 L.R.A..NS.. 858. 

W.Va.—'Lanham v. Buckhannon, 126 
S.B. 157, 97 W.Va. 889. 

5. Mass.—^Hathaway y. Everett. 91 
N.E. 296, 205 Mass. 246, 137 Am. 
S.R. 436. 

48 C.J. p 1219 note 2. 

Allegations held snffloient 

W.Va.—Meadows v. City of Logan, 
1 S.E.2d 894. 121 W.Va. 61. 

48 C.J. p 1219 note 2 [a]. 

6. N.J.—Clark Thread Co. y. Hudson, 
28 A. 820, 54 N.J.Law 265. 

7. N.J.—Clark Thread Co. y. Hudson, 
supra. 

8. Kan.—^Maus y. City of Sallna, 114 
P.2d 808, 164 Kan. 88. 

9. Kanw—^Blaus y. City of Sallna, su¬ 
pra. 

Allegatlona haid insufficient 

Kan.—^Maus v. City of Sallna, supra. 
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defendant of the state of facts which he intends to 
prove mere conclusions of law are not enough.ii 

c. In Action for Negligence Oenendly 

In an action for damages caused by municipal negli¬ 
gence plaintiff should aver, with such reasonable certainty 
as Is necessary to Inform defendant of the acts on which 
liability is predicated, all the facts essential to state a 
cause of action for negligence. 

In an action for damages for injuries caused by 
municipal negligence, 12 such as an action to re¬ 
cover for injuries resulting from defects or ob¬ 
structions in public streets, sidewalks, or ways,^3 
gutters,!^ and drains or sewers,^® the declaration, 
petition, or complaint should set out, with such 
reasonable certainty as is necessary to inform de¬ 


fendant of the acts on which liability is based, 
all the facts essential to constitute a legal cause 
of action for negligence. 

Plaintiff should allege the nature and extent of 
the injury or special damage suffered by him,i® 
including an allegation as to his ownership of the 
property injured,^"^ and the manner in which the 
injurj' occurred.^® While it may be necessary for 
plaintiff, in an action for injuries resulting from 
a defective street or sidewalk, to allege that the 
injury occurred at the place where the defect exist¬ 
ed,^® one seeking to recover for property destroyed 
by fire may not be required to allege specifically 
the exact location of the building containing the 
property with respect to the fire .20 


IOl N.J.—^Halley v. City of Newark, 
36 A.2d 210. 22 N.J.M18C. 189. 
Allegations held InsnflLolent 
N.J.—^Halley v. City of Newark, su¬ 
pra. 

11. N.J.—Halley ▼. City of Newark, 
supra. 

la. Ind.—Allied Coal & Material Co. 
V. Moore, 167 N.E. 56, 88 Ind.App. 
253. 

48 aJ. p 1220 note 21. 

AUegatUms luna suiBoLent or not do- 
muxnble 

Ala.—^Tarrant City v. Dorr, 191 Sa 
214, 288 Ala. 874—City of Birmlngr- 
ham V. Drummond, 196 So. 777, 29 
Ala.App. 330. 

G &.—City of Dalton v. Joyce, 29 S.E. 
2d 112, 70 Oa-App. 657—City of 
Rome V. Brinkley, 187 S.E. 911, 64 
Oa.App. 391—City of Thomaavllle 
V. Campbell, 143 SE. 922, 38 Ga. 
App. 249. 

Ind.—Allied Coal & Material Co. v. 

Moore, 167 N.E. 65, 88 Ind.App. 263- 
Ky.^ity of Louisville v. Verst, 213 
S.W.2d 617, 808 Ky. 46. 

La.—Brooks v. Bass. App., 184 So. 

222 . 

S.C.—^Heath v. Town of Darlinsrton, 
171 S.E. 916. 171 S.C. 196. 

S.D.—Rinff V. City of Mitchell, 263 
N.W. 893, 64 S.D. 67—Usletten v. 
City of Brooklnsrs. 222 N.W. 268, 
63 S.D. 644. 

Tor.—City of Abilene v. Moore. Civ. 

App., 12 S.W.2d 604, error refused. 
W.Va.—^Baker v. City of Wheeling:, 
185 S.E. 842, 117 W.Va. 862. 

43 C.J. p 1220 note 21 [a]. 

AUegrationB held insnffloient or de- 
unrrable 

Ohio.—Gaines v. Vlllag:e of Wyomlngr, 
18 Ohio Supp. 88. 

43 C.J. p 1220 note 21 [b]. 

13. Ala.—City of Birmlng:ham v. 

Comer, 194 So. 498, 289 Ala. 152. 

48 C.J. p 1220 note 22. 

Allegations hSld snittofent or not de¬ 
murrable 

A l a . — City of Birmingham Comer,. 


194 So. 498, 289 Ala. 162—^Tarrant 
City v. Dorr, 191 So. 214, 238 Ala. 
874—Birmingham Electric Co. v. 
Kirkland, 118 So. 640, 218 Ala. 429— 
City of Birmingham v. Drummond, 

195 So. 777, 29 Ala.App. 880. 

Cal.—Allen v. City of Los Angeles, 

110 P.2d 76. 43 Cal.App.2d 65. 
Conn.—^Ricclo v. Town of Plalnvllle, 
136 A. 872. 106 Conn. 61. 

Fla.—^Nestel v. City of Miami, 194 So. 
248, 141 Fla. 896. 

Ga.—City of Dalton t. Joyce, 29 B. 
K2d 112, 70 GaApp. 557—City of 
Rome V. Brinkley, 187 S.E. 911, 64 
GaA^pp. 891—City of Thomasville 

V. Campbell. 143 S.E. 922, 88 Ga. 
App. 249. 

Idaho.—Butland v. aty of Caldwell, | 
6 F.2d 498. 51 Idaho 483. 

Ind.—City of Laporte v. Osborn, 86 
N.E. 995, 43 Ind.App. 100. 

Ky.—City of Louisville v. Verst, 213 
S.W.2d 517, 308 Ky. 46. 

Mich.—^ablonskl v. Bay City, 226 N. 

W. 866, 248 Mich. 806. 

N.J.—Selph V. Town of Morristown, 
195 A. 862, 16 N.J.Misc. 19. 

N.T.—^Benway v. City of Fulton, 73 
N.T.S.2d 128. 

S.C.—^Heath v. Town of Darlington, 
171 S.E. 916, 171 S.C. 196. 

S.D.—^Hermsjidson v. City of Canton,' 
231 N.W. 935. 67 S.D. 267—Uslet-j 
ten V. City of Brookings, 222 N.W. 
268, 58 S.D. 644. 

48 C.J. p 1230 note 22 [c]. 

Allegatioiis hSld insnllleient or de¬ 
murrable 

S.D.—Oswald V. City of Orangeburg, 
151 S.E. 230, 154 S.a 105. I 

43 C.J. p 1220 note 23 [d]. 

14. Mont.—Brennan v. City of Kalis-' 
pell. 74 P.3d 6, 105 Mont. 647. 

48 C.J. p 1221 note 23. 

AlZegatioiui held suAoieiLt 
Mont.—^Brennan v. City of Kallspell, 
supra. 

48 C.J. p 1221 note 28 [a]. 

16. Okl.—City of Mangum v. Gar¬ 
rett, 192 P.2d 998. 

43 C.J. p 1221 note 24. 
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Allegations lisld snmoient or not 
demurrable 

Mo.—Bean v. City of Moberly, 169 
S.W.2d 898, 350 Mo. 975. 

Okl.—City of Mangum v. Gkirrett, 
192 P.2d 998. 

48 C.J. p 1221 note 24 [a]. 

Allegations held iasuffleioBt or de- 
murrabla 

Ga.—^Rogers v. City of Atlanta, 6 S. 

E.2d 144, 61 Ga.App. 444. 

43 aj. p 1221 note 24 [b]. 

Idi Minn.—Guilford ▼. Minneapolis, 
etc., R. Co., 102 N.W. 865, 94 Minn. 
108. 

43 C.J. p 1221 note 27. 

Vomlaal damages 

Allegations that odors and fumes 
from ravine into which city dumped 
garbage interfered with plaintiffs' 
comfort and enjoyment of adjoining 
premises by preventing normal sleep, 
and rendered air foul and unlit to 
breathe, stated cause of action for 
nominal damages for wrongful inva¬ 
sion of plaintiffs* personal rights, 
notwithstanding absence of allegation 
that such odors and fumes caussd 
sickness or objective physical injury. 
—^Wilson V. City of Portland. 68 P. 
2d 257, 153 Or. 679. 

17. Ind.—^Logansport v. Newby, 98 
N.E. 4, 49 Ind.App. 674. 

AUegrstlons liSld sufflolent 
Ga.—City of Rome v. Brown, 186 S. 
E. 708, 64 Ga.App. 6, affirmed 190 
S.E.2d 787. 184 Ga. 84. 

18. Ill.—^Muettertles v. City of El¬ 
gin, 78 N.E.2d 639, 881 IlLApp. 612. 

48 aJ. p 1221 note 29. 

Allegations held InsuillGlant 
Ill.—Muettertles v. City of Elgin,, 
supra. 

Pa.—^Houck V. Stroudsburg Borough, 
‘29 Pa.Dist. 801. 

19. Ind.—^Huntlngrton v. Stuver, 8ft 
N.E. 618, 41 Ind.App. 171. 

43 C.J. p 1221 note 80. 

30. Ill.—^Petersen v. City of Gibson,. 
64 N.E.2d 79, 822 ZlLApp. 97. 




Liability of abutters or persons causing defects 
or obstructions. The above rules are applicable 
where an owner or occupant of abutting- property^i 
or other individual^® is sued alone or made a co¬ 
defendant with the municipality; and it has been 
held that, where a complaint alleging joint liability 
on the part of the municipality and an individual 
as defective as to one it must, on general demurrer, 
fail as to both.®^ A complaint against a company 
constructing a sewer for a municipality need not 
allege the contract relation between the company 
and the municipality.®^ 

Distinction between negligence and nuisance. 
Since a distinction exists between actions for neg¬ 
ligence and those for a nuisance, it sometimes be¬ 
comes important to determine on which of these 
grounds plaintiff bases his action.®^ Where the 
facts alleged by plaintiff amount to a nuisance, 
it may not be necessary further to allege that 
such facts constitute a nuisance in order that 
plaintiff may be entitled to the benefit of the law 
of nuisance,®^ and, in such a case, the use of the 
word “negligently” will not convert the action into 
one based on negligence, since the fact that a 
complaint alleging a cause of action for a nuisance 
also alleges negligence is immaterial.®® Allega¬ 
tions that defendant negligently placed and per¬ 
mitted an obstacle and obstruction on a sidewalk 
and street in a dangerous and careless manner 
may not limit the action to one of negligence 
only, but may sufficiently set forth facts consti¬ 
tuting a nuisance.®® On the other hand, where a 
cause of action for a nuisance is alleged, it is not 


necessary to aver that the acts complained of were 
negligently done.®® 

A complaint may present an issue of negligence, 
even though a nuisance may have resulted from a 
continued negligence.®^ Where negligence on the 
part of one of several defendants is sufficiently al¬ 
leged, such defendant is not entitled to a dismissal 
of the complaint on the ground that his codefend¬ 
ants are charged therein with the maintenance of 
a nuisance with which he is wholly disconnected,®® 
unless, on a motion to compel plaintiff to elect be¬ 
tween his causes of action, he elects to proceed for 
the nuisance.®® 

d. Particnlar Allegations 

(1) Duty of defendant 

(2) Negligence or breach of duty 

(3) Whether act committed in govern¬ 

mental or proprietary capacity 

(4) Proximate cause of injury 

(5) Existence and nature of defect or 

obstruction 

(6) Location of defect or obstruction 

(7) Notice of defect or obstruction 

(8) Notice or presentation of claim 

(9) Negativing contributory negligence 

(1) Duty of Defendant 

In an action to recover for Injuries caused by munic¬ 
ipal negligence, the plaintiff should allege facts showing 
the municipal duty In the premises. 

In an action to recover for injuries caused by 
municipal negligence plaintiff should allege facts 
showing the municipal duty in the premises,®^ and 


ai. Kan.—^Moore v. Wlnnig, 66 P.Sd 
372, 145 Kan. 687. 

43 C.J. p 1222 note 40. 

ASlegatlona lield anffloleat 

(1) Generally. 

Ga.—Scearoe v. GtainesvlUe, 126 S.*B. 

883, 33 G«.App. 411. 

Ga.—Geary v. Service, 22 N.T.S.2d 
861, 260 App.Div. 878. 

43 C.J. p 1222 note 40 [a]. 

(2) Petition allealnff that defend¬ 
ant placed long ladder on sidewalk 
against his building, unguarded, un¬ 
supported, and unprotected, at such 
angle sis to have ladder out of bal¬ 
ance to extent of causing it to fall 
and Injure plaintiff, who received no 
warning, stated cause of action.— 
Cone V. Austin, 179 S.E. 680, 61 Ga. 
App. 40. 

jjlegatloas held Insnillclent 
Kan.—^Moore v. Winnlg, 66 P.2d 872, 
146 Kan. 687. 

Ohio.—McCarthy v. Adams, 182 KJB]. 
224, 42 Ohio App. 466. 

21. Ala,—^Birmingham EAectrlc Co. 


V. Kirkland, <118 So. 640, 218 Ala. 
429. 

48 G.J. p 1222 note 41. 

Allegations hsia snllolent or not^ 
desnuxabls 

Ala.—^Birmingham Bleotrlo Co. v. 
Kirkland, supra. 

Ga.—^Heath v. Louisville & N. H. Co., 
147 S.B. 793, 39 Ga.App. 619. 

43 C.J. p 1222 note 41 [a], [b]. 

23. Colo.—Oliver v. Denver, 67 P. 
729, 18 Colo.App. 345. 

24. Cal—Dow v. OrovUle, 184 P. 
197, 22 CalApp. 216. 

25. R.I.—Gibbons v. Fitzpatrick, 188 
A. 642, 66 R.I. 89. 

43 C.J. p 1222 note 45. 
ntUsaaoe hSld pleaded 
Ohio.—^Marziale v. Wilson, App., 21 
N.K2d 480. 

R.I.—Gibbons v. Fitzpatrick. 188 A. 

642, 66 R.I. 29. 

48 aj. p 1222 note 46 [a]. 

Kegllgsnoe held ]^laaded 

Mo.—^Brown v. City of Craig, 168 S. 

W. 2d 1080, 860 Mo. SS6—Pearson v. 
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Kansas City, 66 S.W.2d 485, 831 
Mo. 885. 

43 C.J. p 1222 note 45 [b]. 

22. R.I.—Gibbons v. Fitzpatrick, 183 
A. 642, 66 R.I. 39. 

27. R.I.—Gibbons v. Fitzpatrick, su¬ 
pra. 

23, N.T.—^Tuomey v. O'Reilly, etc., 
Co.. 22 N.Y.S. 930, 8 Mlsc. 802. 

29. Ohio.—^Pltzer v. Sears, Roebuck 
& Co., 81 N.E.2d 460, 66 Ohio App. 
86 . 

33, R.I.—Lee v. Union R. Co., 34 
Am.R. 668, 12 R.I. 888. 

48 C.J. p 1223 note 46. 

31. N.T.—Smith v. Village of Vic¬ 
tor. 286 N.Y.S. 666, 134 Misa 883. 

3SL N.Y.—^Tuomey v. O'Reilly, etc.. 
Co., 22 N.Y.S. 980, 8 Mlsc. 802. 

83. N.Y.—^Tuomey v. O'Reilly, etc., 
Co., supra. 

34, Elan.—Hansen v. City of Pitts¬ 
burg, 271 P. 286, 126 Kan. 740. 

48 C.J. p 1228 note 50. 

Allegations bsia snAlolent 

Ala.->Aycock v. City of Decatur, 122 
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it is insufficient to state the duty as a legal conclu- 
sion.*® Where, however, the facts show a legal 
duty, an express allegation of duty may not be 
necessary.3® in an action against an abutting own¬ 
er or other third person causing a defect in a public 
street, the facts showing a duty on the part of de¬ 
fendant must be set out.®^ In an action against a 
municipality for injury from defendant’s failure 
to repair a sidewalk, plaintiff need not allege that 
defendant owned the walk or had adopted it as its 
own, or that it had authorized its construction, pro¬ 
vided there are other averments showing the duty 
of defendant to keep the walk in repair.®® Owner¬ 
ship of land adjoining a sidewalk on which the acci¬ 
dent occurred need not ordinarily be alleged.®® As 
a rule, possession of funds tor repairs need not 
be alleged, unless by its charter the possession of 
such means is a condition precedent to liability 
on the part of the municipality.^® 

A charter of the city showing its duties in the 
premises may be set out in the complaint,and 
k is sufficient to aver the duty of the municipality 
in the exact language of the charter.^® However, 
it has been held that, where a general duty is im¬ 
posed by a public statute or charter, such duty 
need not be alleged,^® since the court will take ju¬ 
dicial notice thereof,although an allegation of 
such duty is good form and practice and in any 


event a general allegation as to the duty is suffi¬ 
cient,^® without reciting the statute which imposes 
the duty.^7 Where a complaint alleges facts which, 
if true, would give a cause of action against an 
abutting owner, under a special statute, for a de¬ 
fect in a sidewalk, the special statute need not be 
pleaded.^® In an action against an abutting own¬ 
er, an ordinance imposing a duty on him to keep 
the sidewalks in good repair, but imposing no lia¬ 
bility for injuries to third persons, may properly be 
stricken from the injured person's complaint.^® 
Where a city ordinance is relied on to show de¬ 
fendant's duty and liability in the premises, allega¬ 
tions which are merely conclusions of the pleader 
on the legal effect of the ordinance may be insuffi¬ 
cient, where the provisions of the ordinance are not 
alleged either in terms or in substance.®® In an 
action against one charged with negligence per se 
by reason of his violation of an ordinance, plaintiff 
may be required to plead that the alleged unlawful 
act was not within certain exceptions mentioned 
and referred to in the ordinance.®^ Where a stat¬ 
ute imposes an absolute liability on municipalities 
for injuries resulting from defective streets which 
have been opened and are controlled by the munici¬ 
pal authorities, the complaint must show that the 
street where the injury occurred was at the time 
and place of the accident opened, controlled, and 


So. 664, 219 Ala. 486—City of 
Birmingham v. Drummond, 195 So. 
777, 29 Ala.App. 830. 

Del.—Gilmore v. Commissioners of 
Rehoboth. 189 A. 284, 8 W.W.Harr. 
124. 

Ga.—^Belcher v. City of Atlanta, 81 
S.E.2d 612, 71 Ga.App. 695. 

Mont.—Gllllgan v. City of Butte, 166 
P.2d 797. 118 Mont. 860—Brennan 

V. City of ICallspell, 74 P.2d 6. 105 
Mont. 647. 

Pa.—Dooley v. Pennsylvania Rail¬ 
road Co., 64 Pa.Dist. & Co. 110. 

48 C.J. p 1228 note 50 [c]. 

Allegations bald InBnffloient 
Ala.—Pollan v. City of Dothan, 8 So. 
2d 813. 248 Ala. 99. 

Kan.—Hansen v. City of Pittsburg, 
271 P. 286, 126 Kan. 740. 

Md.—Frisch V. City of Baltimore, 144 
A. 478, 156 Md. 810. 

43 C.J. p 1223 note 50 [d]. 

35. Mo.—Mitchell v. Clinton, 12 S. 

W. 793, 99 Mo. 158. 

48 C.J. p 1223 note 61. 

83i W.Va.—^Mlchaelson v. Charles- 
1 ton, 76 S.B. 161, 71 W.Viu 35. 

87. Fla.—^Hardin v. Jacksonville 
Terminal Co., 175 So. 826, 128 Fla. 
681. 

Mo.—Stewart v. Sheldley, 16 S.W.2d 
607, 223 Mo.App. 664. 
iS C.J. p 1223 note 68. 


Allegations hAd inanffiolnit 

(1) Generally.—Carney v. Proctor, 
129 N.E. 605. 287 Mass. 203—43 
C.J. p 1228 note 63 [b]. 

(2) In action against owner of re¬ 
taining wall adjacent to street for 
Injuries sustained by pedestrian who 
slipped on street on sticky liquid 
substance which owner of retammg 
wall permitted to form on street, 
declaration which failed to show 
duty resting on owner to construct 
or maintain retaining wall, which 
dkL not negative idea that owner had 
kept wall as originally constructed, 
and which failed to allege origin of 
duty to control flow of alleged liquid 
substance, was demurrable.—^Hardin 
V. Jacksonville Terminal Co., 175 
So. 226, 128 Fla. 631. 

(3) In an action against an abut¬ 
ting owner to recover for Injuries re¬ 
sulting from his fkllure to repair the 
sidewalk, pl^ontlff must show that 
he had a duty to make such repairs. 
—^Bums v. Kunz, 8 N.E.2d 860, 290 
IlLApp. 278. 

38. Mo.—Halre v. Kansas City, 76 
Mo. 488. 

39. Ind.—Huntington v. Breen, 77 
Ind. 29. 

40. Minn.—Shartle v. Minneapolis, 
17 Minn. 808. 


[Pa.—^Eh'le City v. Schwingle, 22 Pa. 
884, 60 Am.D. 87. 

41. Ind.—^Logansport v. Wright, 26 
Ind. 513. 

48. Md.—^Havre de Grace v. Flet¬ 
cher, 77 A. 114, 112 Md. 562. 

43 C. J. p 1224 note 64. 

43. Mass.—Cronan v. Woburn, 70 
N.E. 38, 185 Mass. 91. 

48 C.J. p 1224 note 65. 

44, Mass.—Cronan v. Woburn, su¬ 
pra. 

43 C.J. p 1224 note 66, 

43. W.Va.—^Hysell v. Central City, 
61 S.E. 43, 64 W.Va. 133. 

48. Ala.—^Arndt v. Cullman. 31 So. 

478, 132 Ala. 540, 90 Am.S.R. 922. 

43 C.J. p 1224 note 68. 

47. Mich.—Hayes v. West Bay City, 
51 N.W. 1067. 91 Mich. 418. 

Pa.—^Erle City v. Schwingle, 22 Pa. 
884, 60 Am.D. 87. 

48. Conn.—Stevens v. Nellgon, 164 
A. 861. 116 Conn. 807. 

Allegations held ^Asnfllcient 
Conn.—Stevens v. Nellgon, supra. 

49. Ohio.—^McCarthy v. Adams, 182 
N.Ei. 324, 42 Ohio App. 465. 

sa Tex.—^Brush Electric Light, etc., 
Co. V. Lefevre, 67 8.W. 640, 93 Tex. 
604, 77 Am.S.R. 898, 49 L.R.A. 771. 
51. Okl.—Salyer Oil Co. v. MlUer, 
73 P.2d 147, 181 OkL 171. 
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treated by the municipality as a public street.B2 

Injury from ice^ snorn^ or rain. A petition in an 
action against a municipality to recover for inju¬ 
ries caused by ice and snow on a public street or 
sidewalk usually must show that the defect com¬ 
plained of was not due to natural causes, but that 
there was a duty on the part of the municipality 
which it breached causing the defect 3 a com¬ 
plaint which shows the municipality to be an active 
tort-feasor in the creation of the dangerous con¬ 
dition has been held to state a cause of action 
against it.^^ A petition alleging that a city main¬ 
tained a culvert which was inadequate to carry off 
waters in heavy rains, thus causing the injury, 

has been held demurrable.^B 

A complaint against an abutting owner is insuf¬ 
ficient where it shows that snow and ice accumulat¬ 
ed on the sidewalk through natural causes, and 
does not allege any enactment making it the duty of 
such owner to keep the walk free from snow and 
ice.53 While a complaint against an owner or 
occupant of abutting property alleging a duty on 
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his part which he breached, thereby causing the 
presence of ice on the pavement, states a cause 
of action,®^ an allegation of a duty owed to the 
municipal corporation, and not to plaintiff, is not 

suflBcient.58 

(2) Negligence or Breach of Duty 

In a tort action against a municipal corporation or 
ona responsible for a defect or obstruction In a public 
street or way, the plaintiff ordinarily should show negli¬ 
gence or a breach of duty on the part of the defendant 
at the time and place of Injury by charging It In direct 
terms, or by setting out facts from which It can be In¬ 
ferred, but under some' statutory provisions negligence on 
the part of a municipal corporation need not be alleged. 

In a tort action against a municipal corporation 
or one responsible for a defect or obstruction in 
a public street or way, having set out the duty of 
defendant, plaintiff ordinarily should also show neg¬ 
ligence or a breach of such duty at the timers and 
placebo of injury by charging it in direct terms, 
or by setting out facts from which it can fairly and 
legally be inferred;®^ but, under a statute im¬ 
posing an absolute duty on a municipality to main- 
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62. W.Va .—WsLggeneT ▼. Point 

Pleasant. 26 S.E. 862, 42 W.Va. 
798, 801. 

48 G.J. p 1224 note 72. 

63. P8L—Bailey v. Oil City, 157 A. 
486, 806 Pa. 325. 80 A.L.R. 1148. 

48 C.J. p 1224 note 54. 

n—fling ]i^ InsnffloleBt 

Ga.—City of Rome v. Potts, 165 S.E. 

181, 45 Ga.App. 406. 

Pa.—Bailey v. Oil City, 157 A. 486. 
805 Pa. 326, 80 A.L.R. 1148—Doo¬ 
ley V. Pennsylvania R. Co., Com. 
PL, 20 Northumb.Lieg.J. 156. 

48 C.J. p 1224 note 64 [b]. 

64. N.Y.—Boyle v. E. C. Holding 
Corp-. 83 N.r.S.2d 722, 198 Mlsc. 
204. 

66. Ky.—^Lelsl v. City of Newport, 
80 S.W.2d 556, 268 Ey. 606. 

Beasoa. for mle 

■*Heavy rains'* may be ordinary or 
extraordinary, and, If extraordinary, 
there is no liability.—Lelsl v. City of 
Newport, supra. 

66L Wash.—Zellers v. Seattle Lodge 
No. 92, B. P. O. E., 161 P. 834, 94 
Wash. 82. 

67. Md.—Newnam ▼. Moran. 141 A. 
885, 154 Md. 660. 

Mont.—Childers v. Deschamps, 290 
P. 261. 87 Mont. 506. 

R.I.—Miller v. Pawtucket Mfg. Co., 
24 A.2d 420. 67 R.I. 896. 

Tiolatloa of ordlnaaoe 
Ohio.—^Laxarldes v. Turowske, 162 
N.E. 610, 28 Ohio App. 208. 

88. Conn.—Stevens v. Nellgon, 164 
A. 661,116 Conn. 807. 

89. Cal.—Cotter v. Llndgren, 89 P. 
950^ 106 Cal. 602, 46 Am.S.R. 265. 


Ind.—^Bluffton ▼. Mathews, 92 Ind. 
218. 

ea Ey.—^Phlster v. Maysvllle, 4 Ey. 
L. 631. 

48 C.J. p 1222 note 27. 

61. U.S.—^Moore v. City of Nampa, 
Idaho, 48 S.Ct. 840, 276 U.S. 586, 
72 L.Ed. 688. 

Ean.—^Hansen v. City of Pittsburg, 
271 P. 286. 126 Ean. 740. 

Pa.—^Lavelle v. City of Carbondale, 
Com.Fl., 41 Lack.Jur. 189. 

Tex.—Stamford Sewerage Co. v. As- 
tln, Clv.App., 184 S.W. 649. 

48 C.J. p 1224 note 76. 

Admission of violation of duty 
Allegation that defendants, after 
plaintiff's Injury from stepping In 
hole in sidewalk In front of defend¬ 
ants' property, caused hole to be 
closed was insufficient to charge de¬ 
fendants with admission of viola¬ 
tion of any duty respecting sidewalk. 
—Hebert v. Badon, Lia.App., 167 So. 
862. 

Active wrongdoing held alleged 
N.J.—^Lentlni v. Town of Montclair, 
6 A.2d 692. 122 N.J.Law 865— 
Fisher v. Town of Nutley, 199 A. 
40, 120 N.J.L41W 290. 

Or.—^Adams v. City of Toledo, 96 P. 
2d 1078, 163 Or. 185, followed In 
Atwater v. City of Toledo, 96 P.2d 
1081, 168 Or. 198. 

Active wrongdoing hdd not alleged 
N.J.—^Benglvenga v. City of Plain- 
field. 26 A.2d 288, 128 N.J.Law 
418. 

AUegatlonB held sufficient 

* (1) In actions beised on defects 
or obstructions in streets dr side¬ 
walks. 


Ala.—City of Birmingham v. Drum¬ 
mond, 195 So. 777, 29 AUuApp. 
880. 

Fla.—^Hart v. Florida Power & Light 
Co., 82 So.2d 279, 169 Fla. 613. 
Ga.—^Eellsen v. Savannah Theatres 
Co., 6 S.B.2d 712, 61 Ga.App. 100— 
City of Atlanta v. Harris, 182 S.K 
202, 52 Ga.App. 56. 

Ind.—Allied Coal & Material Co. v. 
Moore, 167 N.E. 55, 88 lnd.App. 
263. 

Eem.—^Bellmeyer v. City of Coffey- 
vUle, 118 P.2d 619, 154 Ean. 846. 
La.—^Blanks v. Saenger Theaters, 188 
So. 888, 19 La.App. 805 —Rogge v. 
Cafiero, 131 So. 207, 16 La.App. 
665, appeal dismissed 184 So. 909, 
15 La.App. 666—^Nolan v. City of 
Shreveport, 7 La.App. 218. 

Mo.—^Hastey v. Eaime, 297 S.W. 50, 
817 Mo. 1010. 

Mont.—Gllligan v. City of Butte, 166 
P.2d 797, 118 Mont. 350—Brennan 
V. City of Eallspell, 74 P.2d 6, 105 
Mont. 647—Childers v. Deschamps, 
290 P. 261, 87 Ment. 605. 

N.J.—Fisher v. Town of Nutley, 199 
A. 40, 120 N.J.Law 290. 

Ohio.—Johnson v. Hofftnan, 284 P. 
567, 182 Or. 46. 

Tenn.—Wheeler v. City of Maryville, 
App., 208 S.W.2d 924—Yarbrough 
V. Louisville & N. R. Co., 11 Tenn. 
App. 466. 

48 C.J. p 1224 note 76 [b] (1). 

(2) In action based on the negli¬ 
gent operation, care, and mainte¬ 
nance of building by city.—City of 
Colorado Springs v. Colburn, 81 P.2d 
897, 102 Colo. 488. 

(8) In actions based on negligent 
operation and maintenance of clty^ 
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tain its streets and sidewalks in suitable repair for 
travel in the ordinary mode, plaintiff suing to re¬ 
cover for injuries caused by a failure to keep its 
street or sidewalk in repair need not allege neg¬ 
ligence on the part of the municipality.®^ More¬ 
over, a pleading may not be demurrable because 
negligence is not alleged in terms, provided the 
specific facts alleged make out a prima facie case 
of negligence,®® and a declaration or complaint 
charging an act injurious to plaintiff, with a gen¬ 
eral allegation of negligence, without stating the 
negligence in detail, is sufficient®^ as against a 
demurrer®® or a motion in arrest,®® although it 
may be subject to a motion to make more definite 
and certain,®7 or for a bill of particulars.®® While 
it is usually sufficient, after specifying the acts 
done, to say that they were negligently done, or 
if the failure to do certain acts constitutes neg¬ 
ligence, it is sufficient, after specifying the acts, to 
say that defendant negligently failed to do them,®® 
a complaint which alleges only conclusions and 
does not allege facts constituting a breach of duty 


is demurrable,^® so that a complaint which mere¬ 
ly alleges negligence in general terms, without aver¬ 
ring any facts to support it, states a bare legal 
conclusion of the pleader and is insufficient.*^^ 

Injury to trespassers. A petition or complaint 
in an action for injury to a trespasser on munici¬ 
pal property, which fails properly to allege, express¬ 
ly or by necessary implication, wantonness or a 
reckless disregard of the safety of such trespasser 
is insufficient and demurrable.^® 

(3) Whether Act Committed in Governmen¬ 
tal or Proprietary Capacity 

In a tort action against a municipal corporation plain¬ 
tiff should, as a rule, specifically allege facts showing 
that the negligence complained of was not committed In 
the governmental capacity of defendant, but that It was 
committed In the performance of a proprietary, minis¬ 
terial, or corporate function. 

In a tort action against a municipal corporation, 
while plaintiff need not necessarily allege that the 
negligence complained of did not arise in the dis- 


operated swlmmlne: pool or bathina 
beach.—Pickett v. City of Jackson¬ 
ville, 20 So.2d 484. 155 Fla. 439—Ide 
V. City of St Cloud, S So.2d 924, 
150 Fla. 806. 

(4) In actions based on other nea- 
llaence or breach of duty. 

Ill.—^Petersen v. City of Gibson, 54 
N.E.2d 79, 822 IlLApp. 97. 

Mo.—Scott V. City of Marshall, 14 
S.W.2d 694, 223 Mo.App. 696. 

Okl.—City of Muskoaee v. Turner, 
98 P.2d 1095, 186 Okl. 459. 

Pa.—Hohman v. Borouah of North 
Braddock, 156 A. 706, 102 Pa.Super. 
330. 

Wis.—^Felm v. Villaae of Shorewood 
Hills, 34 N.W.2d 107, 253 Wis. 418. 
43 C.J. p 1224 note 75 [b] <2). (8). 

AUeaatioiui held Insnffloleiit 

(1) In aeneral. 

Ala.—^Pollan v. City of Dothan, 8 
So.2d 818. 243 Ala. 99. 

La.—Stoffers v. City of Baton Rouae. 
App., 15 So.2d 550—^Vamado v. 
City of Baton Rouae, 6 Ija.App. 
288. 

Md.—^Frisch V. City of Baltimore. 

144 A. 478. 166 Md. 810. 

Pa.—Dooley v. Pennsylvania R. Co., 
64 Pa.Dlst & Co. 110—Zausner v. 
Borouah of New Holland, Com.PL, 
48 Lanc.Rev. 47. 

48 C.J. p 1294 note 76 [c]. 

(2) In suit against owner or oc¬ 
cupant of abutting property. 

La.—Stoffers v. City of Baton Rouge, 
App., 15 So.2d 650—^Thomason v. 
Dan Cohen Co., App., 7 So.2d 896— 
McGurk V. City of Shreveport, 
App., 191 So. 668—Hebert v. Badon. 
App., 167 So. 862. 


N.T.—Weiss V. Cowdrey, 179 N.T.S. 

702, 190 App.Div. 358. 

Ohio.—McCarthy v. Adams, 182 N. 

E. 324, 42 Ohio App. 455. 

(8) In suit against city, a com¬ 
plaint alleging city's concentration of 
water overflowing onto plaintiff’s 
property by paving street, without 
alleging negligence in providing for 
flow in artiflctal channel.—^Aycock v. 
City of Decatur, 122 So. 664, 219 Ala. 
486. 

(4) In action against city, com¬ 
plaint alleging that city controlled 
a certain sidewalk and had duty to 
keep it in good, safe condition, and 
that as a result of failure of city to 
discharge its duty plaintiff was in¬ 
jured, for failure to show how or In 
what manner the city failed in its 
duty or of what particular negli¬ 
gence the city was guilty.—Muetter- 
tles V. City of Elgin, 78 N.E.2d 639, 
331 IlLApp. 612. 

(5) In suit against city, complaint 
alleging that city piled earth and 
stones on street at top of hill con¬ 
taining city water pipe and that 
water pipe burst and precipitated 
water, stones, and earth against and 
on plaintiff's warehouse located on 
street below, where no negligence on 
part of city was alleged.—Interstate 
Sash & Door Co. v. City of Cleve¬ 
land, App., 73 N.E.2d 236. affirmed 
74 N.E.2d 239, 148 Ohio St. 825. 

Paartlonlar pleadings oonstroed 
Ind.—Vuckls V. Terry, 188 N.B. 104, 

98 Ind.App. 256. 

Mo.—^Blanchettl v. Luce, 2 S.W.2d 

129, 222 Mo.App. 282. 

48 CUT. p 1224 note 76 [a]. i 
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I 62. W.Va.—^Taylor v. City of Hunt¬ 
ington. 30 S.E2d 14, 126 W.Va. 
I 732—^Roth V. City of Moundsville, 
190 S.E. 832, 118 W.Va. 283. 

63, Ohio.—McMlllen v. Akron, 29 O. 
CJL 271. 

64b Ky.—City of Marion v. Nunn, 
166 S.W.2d 298, 292 Ky. 251. 
Mont.—Stevens v. City of Butte, 85 
P.2d 839. 107 MonL 854. 

N.C.—Gore v. City of Wilmington, 
140 S.E. 71, 194 N.C. 450. 

48 GJ. p 1225 note 77. 

65. Ky.—City of Marion v. Nunn, 
166 S.W.2d 298. 292 Ky. 251. 

43 C.J. p 1226 note 78. 

66L Ind.—La Payette v. West, 87 
N.E. 650, 43 Ind.App. 836. 

67. N.C.—Gore v. City of Wilming¬ 
ton, 140 S.E. 71. 194 N.C. 450. 

48 C.J. p 1225 note 80. 

66L N.C.—Gore v. City of Wilming¬ 
ton, supra. 

69. Mont.—^Pullen v. Butte, 99 P. 
290, 88 Mont. 194. 21 L.RJL,N.S.. 
42. 

70. Mo.—Fox V. City of Joplin, App., 
297 S.W. 449. 

7L Wash.—^Pullen v. Butte, supra; 
Zellers v. Seattle Lodge No. 92, 
B. P. O. EL, 161 P. 884, 94 Wash. 
82. 

48 G.J. p 1225 note 82. 

79. Ga.—^Bynum v. Savannah, 126 
S.E. 857, 33 Ga.App. 502. 

Ill.—City Trust & Savings Bank v. 

City of Kankakee, 264 IllJtpp. 489. 
Okl.—Shawnee v. Cheek, 187 P. 724, 
41 OkL 227, 61 L.RJL,N.S., 672, 
Ann.Cas.l916C 290. 

48 GJ. p 1225 notes 84, 85L 
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charge of a g^vernmeiital function of defendant, 
and he need not necessarily specifically aver that 
in the commission of the act the city was engaged 
in a private corporate function as contrasted \vith a 
governmental function,*^4 as a rule, plaintiff should 
specifically allege facts showing that the negligence 
was not committed in the governmental capacity of 
defendant but that it was committed in the per¬ 
formance of a proprietary, ministerial, or corporate 
function.'^'S Thus, various allegations have been 
held not to state a cause of action against a munici¬ 
pal corporation on the ground that they showed that 
the act complained of was committed in the per¬ 
formance of a governmental function of defend¬ 
ant,^^ while various other allegations have been 
held sufficient as showing that the act was com¬ 
mitted in the performance of a proprietary func- 
tion.'^7 A complaint alleging that plaintiff was 
injured by reason of a tortious act of defendant 
city while engaged in a private enterprise for 
profit has been held sufficient to state a cause of 
action, even though the enterprise engaged in by 
the city may have been ultra vires.78 

Where a complaint does not allege facts suffi¬ 
cient to determine, as a matter of law, whether 
defendant acted in the performance of a govern¬ 
mental function only, the court may properly over¬ 


rule a demurrer thereto on the ground that it 
shows such fact,*^^ and a complaint alleging that 
plaintiff was injured by a driver employed by the 
city is not demurrable on the ground that he was 
engaged in a governmental function, in the ab¬ 
sence of an allegation showing what he was doing 
at the time of the accident.®® Under a statute 
whereby a city may be held liable for its failure 
to keep its streets free from nuisance, a com¬ 
plaint alleging that a city maintained'and created 
a nuisance on its streets is not demurrable on the 
ground that the city acted in its governmental ca- 
pacity.®^ A complaint alleging that a private per¬ 
son or corporation and a city jointly committed 
certain acts to the damage of plaintiff may state 
a cause of action against the private individual 
or corporation, even though the city may not be 
liable because it committed the acts in the proper 
exercise of a governmental function.®^ 

(4) Proximate Cause of Injury 

In an action for damages arising from a municipal tort, 
the plaintiff must allege facts showing that the negli¬ 
gence of, or breach of duty by, the defendant was the 
proximate cause of the Injury. 

Plaintiff must allege facts showing that the neg¬ 
ligence of, or breach of duty by, defendant was the 
proximate cause of the injury.®® Where facts 


73. La.—^T iller ▼. City of Monroe, 6 
La.App. 473. 

74. Ill.—^Roumbos v. City of Chica¬ 
go, 163 N.R 361, 832 Ill. 70, 60 
A.Li.11. 87—^Petersen v. City of Gib- 
eon, 54 N.E.2d 79, 322 IllA.pp. 97. 

76. Ga.—-Watson v. City of Atlanta, 
71 S.E. 664, 136 Ga. 870—City of 
Atlanta v. Gamer, 192 S.E. 841, 56 
Ga.App. 485. 

Ey.—City of Bellevue v. Hall, 174 
S.W.2d 24, 296 Ky. 67—City of 
Bowling Green v. Bandy, 270 S.W. 
837, 208 Ky. 269. 

Ohio.—^Huffman v. City of Columbus. 
App., 61 N.E.2d 410. 

Tex.—City of Dallas v. Smith, 107 
S.W.2d 872, 130 Tex. 226. 

Vt.—Corpus JWls olted la Lemleux 
V. City of St. Albans, 28 A.2d 873, 
376. 112 Vt. 612. 

43 C.J. p 1219 note 98. 

76L Ga.—Johnston v. City of Atlan¬ 
ta. 81 S.E.2d 417, 71 GCLApp. 562— 
Archer v. City of Austell, 23 S.E.2d 

' 612, 68 Ga.App. 493—City of Bruns¬ 
wick V. Volplan, 21 S.E.2d 442, 67 
Ga.App. 654—^Rogers v. City of 
Atlanta, 6 S.E.2d 144, 61 Ga.App. 
444—City of Atlanta v. Garner, 192 
SJB. 841, 56 Ga.App. 435—Reid v. 
City of Atlanta, 147 S.E. 789, 89 
Oa.App. 519—Jones v. City of At¬ 
lanta, 183 S.E. 621. 36 Ga.App. 
876—Comellsen v. City of Atlanta, 
91 S.EL 510, 19 GaA^pp. 436. 


Miss.—^Bates v. City of McComb, 179 
So. 737, 181 Miss. 836. 

Mo.—^Brown v. City of Craig, 168 
S.W.2d 1080, 850 Mo. 886. 

N.J.—^Doerr v. City of Newark, 27 
A.2d 198. 128 N.J.Law 491. 

Tex.—City of Wichita Falls v. Robi¬ 
son, 46 S.W.2d 965, 121 Tex. 133— 
Tumllnson v. City of Brownsville, 
Clv.App., 178 S.W.2d 646, error 
refused. 

Wls.—Wasserman v. City of Ken¬ 
osha, 258 N.W. 867, 217 Wls. 226. 

77. Cal.—^Beard v. City and County 
of San Francisco, >180 P.2d 744, 
79 Cal.App.2d 768. 

Ill.—Cates V. City of Bloomington, 
77 N.E.2d 46, 388 IlLApp. 189. 

La.—^Rome v. London & Lancashire 
Indemnity Co. of America, 160 So. 
121, 18l La. 680—^Brooks v. Bass, 
App., 184 So. 222. 

Me.—^Anderson v. City of Portland, 
164 A. 672. 130 Me. 214. 

S.D.—Glirbas v. City of Sioux Falls, 
264 N.W. 196, 64 S.D. 46. 

Va.—^Hoggard v. City of Richmond. 
200 S.E. 610, 172 Va. 145, 120 A.L. 
R. 1868. 

Wls.—^Blake v. City of Madison, 297 
N.W. 422, 237 Wis. 498. 

78. Colo.—Mill V. City of Fort Col¬ 
lins, 104 P.2d 148, 106 Colo. 229. 

79. N.a—White v. City of Char¬ 
lotte, 188 S.E. 780, 209 N.C. 573. 
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80. Conn.—Cornwall ▼. City of Hart¬ 
ford, 140 A. 723, 107 Conn. 861. 

8L Ohio.—^Llesman v. City of 

Brookvine, App., 34 N.E.2d 580. 

88. Tex.—^Murphy v. City of Dallas, 
Clv.App., 13 S.W.2d 788. 

83. U.S.—^Moore t. City of Nampa, 
Idaho, 48 S.Ct. 840, 276 U.S. 636, 72 
L.Ed. 688. 

Alaska.^—Nelson v. City of Juneau, 9 
Alaska 226. 

Ga.—^Belcher v. City of Atlanta, 81 
S.E.2d 612, 71 Ga.App. 695. 

Ohio.—^Miller v. City of Dayton, 41 
N.E.2d 728, 70 Ohio App. 178. 

43 aJ. p 1226 note 87. 


In actions for Injuries from de¬ 
fects or obstructions In streets or 
sidewalks. 

Ala.—Goodwyn v. Gibson, 177 So. 
140, 385 Ala. 19—City of Birming¬ 
ham V. Chambless, 182 So. 818, 282 
Ala. 249. 

Ga.—^Belcher v. City of Atlanta, 81 
S.E.2d 612, 71 GaJLpp. 596. 

Mont.—Gllllgan v. City of Butte, 166 
P.2d 797, 118 Mont. 860—Brennan 
V. City of Kallspell, 74 P.2d 6, 406 
Mont. 647. 

Tenn.—^Yarbrough v. Louisville &. 

N. R. Co., 11 Tenn.App. 466. 

48 C.J. p 1225 note 87 [a]. 
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connecting the negligence with the injury are al¬ 
leged, the complaint need not expressly state that 
such negligence was the proximate cause of the 
in jury,84 but allegations which are mere conclusions 
of the pleader and are not justified by the facts 
stated are insufiicient.85 

(5) Existence and Nature of Defect or Ob¬ 
struction 

Ordinarily, In an action to recover for a municipal 
tort, the declaration, petition, or complaint shpuld show 
the existence and nature of the defect or obstruction which 
caused the accident, and that the place where the accident 
occurred was dangerous and unsafe. 

In an action brought against a municipal cor¬ 
poration for tort or against the person or com¬ 
pany causing the defect or obstruction, the declara¬ 
tion, petition, or complaint should show the exist- 
ence86 and nature®^ of the defect or obstruction 
which caused the accident, and that the defect or 
obstruction existed at the time of the injury,-88 but 
plaintiff need not allege all the existing defects or 
obstructions, provided the defect or obstruction 
which caused the injury is sufficiently described.88 
While a petition lowing only a minor defect may 
be sufficient,^8 should ordinarily be alleged that 
the place of accident was dangerous and unsafe^i 
by alleging enough particulars to indicate such a 


condition,82 but the allegation of great particularity 
of detail is unnecessary,®^ since it is sufficient mere¬ 
ly to state enough detail to show that the condition 
of the place of accident may have been so defec¬ 
tive as to have been dangerous and then to state 
that it was dangerous.®4 While it has been held 
that a definite allegation that the place of accident 
was unsafe and dangerous for ordinary travel is 
necessary,®8 it has also been held that, if the facts 
alleged show that it was dangerous, there need not 
be an express averment to that effect.®® 

While a declaration which omits any essential 
element in setting forth an actionable defect may 
be held bad on demurrer,®7 a pleading which de¬ 
scribes the nature of the defect so as to make it 
intelligible to a person of ordinary' understanding, 
and shows culpability, is good®® as against a demur¬ 
rer,®® although it may be insufficient as against a 
motion to have the complaint made more definite 
and certain,! or for a bill of particulars.® 

Obstruction frightening plaintiffs horse. Where 
recovery is sought for injury caused by an obstruc¬ 
tion in the street which frightened plaintiffs horse, 
the complaint should allege that the object was one 
which naturally tended to frighten an ordinarily 
gentle and roadworthy horse,® and a complaint al¬ 
leging that the horse was well trained and gentle, 


AXLesratlou bald InnAolaiLt 

(1) Generally. 

Alaska.—^Nelson v. City of Juneau, 9 
Alaska 226. 

Ga.—Seymour v. City of Elberton, 20 
S.B.2d 767. 67 Ga.App. 426—City of 
Atlanta v. Gulce, 152 S.E. 144, 41 
Ga.App. 146. 

Mo.—Stewart r. Sheldley, 16 S.W.2d 
607, 223 Mo.App. 554. 

N.Y.—James v. E. C. Roberts Co., 260 
N.T.S. 144, 145 Misc. 648. 

N.C.—White V. City of Charlotte. 178 
S.E. 219, 207 N.C. 721. 

43 C.J. p 1225 note 87 [b]. 

(2) In action for damaaes to plain¬ 
tiff’s lot allegedly caused by de¬ 
fendant’s Quarrying operations on ad¬ 
joining lot, declaration allegmg that 
plaintiff’s land commenced to slide 
and slip, due to numerous openings, 
cracks, and crevices that caused 
rain and surface water and melted 
snow and ice to accumulate, freeze, 
and thaw, and thus bring about the 
movement of earth, was demurrable 
as alleging an Intervening cause and 
in falling to allege that damage was 
proxlmately caused by the removal 
of the lateral support.—^Harrison v. 
McOwen, 80 &E.2d 740, 126 W.Va. 
988. 

M. Arlz.—^Flagstaff v. Gomez, 202 P. 

401. 28 Arlz. 184, 28 A.L.R. 661. 

43 C.J. p 1226 note 88. 
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85. n.S. —^King v. Beaumont, D.C. 
Tex., 296 F. 531. 

Ind.—Logansport v. Kihm, 64 NE. 
596, 169 Ind. 68. 

86. Cal.—^Dlneen v. City and County 
of San Francisco, 101 P.2d 736, 38 
Cal.App.2d 486. 

43 C.J. p 1226 note 90. 

87. Pa.—O'Hara v. City of Scran¬ 
ton, 35 Pa.Dlat. & Co. 42. 

48 C.J. p 1226 note 91. 

88. Ind.—^Hammond v. Winslow, 70 
N.E. 819, 33 IndLApp. 92. 

43 C.J. p 1227 note 6. 

89. IUj—C layton v. Brooks, 31 Ill- 
App. 62, affirmed 87 N.E. 574, 150 
III. 97. 

43 C.J. p 1226 note 92. 

90. Gcl—C oker v. City of Rome, 186 
S.B. 585, 53 GclApp. 583. 

91. Ala.—City of Birmingham v. 
Monette, 1 So.2d 1, 241 Ala. 109, 
133 A.L.R. 1020. 

43 C.J. p 1226 note 93. 

98. Ala.—City of Birmingham v. 
Monette, supra—City of Birming¬ 
ham v. Wood, 197 So. 885, 240 Ala. 
138. 

93. Ala.—City of Birmingham v. 
Wood, supra. 

94. Ala.—City of Birmingham v. 
Wood, supra. 

AUeffatioBs held suiBol 0 B.t 

Ala.—City of Birmingham ▼. Mon- 
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ette, 1 So.2d 1, 241 Ala. 109, 188 
A.L.R. 1020—City of Birmingham 
V. Wood, 197 So. 885, 240 Ala. 138. 

95. Mo.—^Plummer v. Milan, 70 Mo. 
App. 598. 

96. Idaho.—Douglas v. City of Mos¬ 
cow, 294 P. 334, 60 Idaho 104. 

43 C.J. p 1226 note 94. 

97. Cal.—Cotter v. Llndgren, 89 P. 
950, 106 CaL 602, 46 Am.S.R. 255. 

43 C.J. p 1227 note 8. 

98. Ga.—City of Camilla v. May, 27 
S.E.2d 777, 70 Ga.App. 136. 

Idaho.—^Butland v. City of Caldwell, 
6 P.2d 493, 61 Idaho 483. 

Ran.—^Hack v. City of Pittsburg, 66 
P.2d 680, 145 Kan. 383. 

S.D.—^Hermandson v. City of Canton, 
231 N.W. 935, 67 S.D. 267. 

48 C.J. p 1226 note 98. 

99. Ga.—City of Camilla v. May, 
27 SE.2d 777, 70 GaApp. 136. 

43 C.J. p 1226 note 99. 

1. Ind.—^Terre Haute v. Liauda, 103 
N.E. 892, 58 Ind.App. 480. 

43 C.J. p 1227 note 1. 

8. N.Y.—Sherman v. Oneonta, 21 
H.Y.S. 137, affirmed 87 N.E. 666, 
143 N.Y. 637. 

3. Ga.—^Rome v. Suddeth. 42 SJBL 
1082, 116 Ga. 649. 

In<L—^Royal Center v. Bingaman, fT 
N.E. 811, 87 IndApp. 626. 
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and that the object at which it took fright was cal¬ 
culated to frighten horses driven along the street, 
may be defective for failure so to allege.^ 

Insufficient precautions. Where it is alleged that 
the injury was caused by falling into a sidewalk 
opening which was insecurely and improperly pro¬ 
tected, it is not necessary to specify wherein the 
protection was deficient.® Thus, where plaintiff 
alleges injury from a defective sidewalk, the com¬ 
plaint is not demurrable for failure to allege that 
proper signals of the dangerous condition of the 
walk were negligently placed.® 

(6) Location of Defect or Obstruction 

In a tort action against a municipal corporation or 
against one responsible for a defect or obstruction In a 
public street or way, plaintiff should allege that the de¬ 
fect or obstruction complained of was within the municipal 
limits, and, In a suit to recover for negligence In caring 
for streets and sidewalks, that the defect or obstruction 
was on a public street or highway within the corporate 
limits. 

In a tort action against a municipal corporation 
or in an action against a person or company re¬ 
sponsible for a defect or obstruction in a public 
street or way, the declaration, petition, or complaint 
should allege facts showing that the defect or ob¬ 
struction which caused the injury complained of was 
within the limits of the municipality.^ In the 
case of an injury from negligence in caring for 
streets and sidewalks, it should show by distinct al¬ 
legation or reasonable intendment that the defect or 


obstruction was on a street or highway within the 
corporate limits,® and that such street was a public 
way,® although the word “public” need not neces¬ 
sarily be used,i® or that such street was treated 
and controlled by the municipality as a public street 
or thoroughfare^i at the time when and the place 
where the accident occurred.^® 

While it may not be an essential element of the 
cause of action to state the particular place where 
the injury occurred,^® and while it may not be nec¬ 
essary to allege specifically its exact location, 
the declaration, petition, or complaint should or¬ 
dinarily designate with reasonable certainty the 
place of the accident or the location of the defect 
which caused the injury,i® and a failure so to do 
may render the pleading demurrable.^® Although 
it has been held that an objection that the decla¬ 
ration does not point out the exact place of the 
accident with sufficient particularity should be taken 
by demurrer, and comes too late at the trial,^7 
where the complaint describes the place of the de¬ 
fect with reasonable certainty, its failure to point 
out the place with particularity has been held not 
ground for demurrer,^® or for motion in arrest,^® 
although, in a proper case, such a complaint may 
be subject to a motion to amend or to make more 
definite,®® or to a demand for a bill of particulars.®^ 

(7) Notice of Defect or Obstruction 
In a tort action against a municipal corporation the 
plaintiff should, as a rule, allege notice or knowledge on 


4. Ind.—Royal Center v. Blngaman, 
supra. 

6. Ky.—^Bosler Hotel Co. v. Speed, 
181 S.W. 645, 167 Ky. 800. 

6. Ind.—^New Albany v. McCulloch, 
26 S.E. 1074, 127 Ind. 600. 

Ala.—^Houston v. Town of Waver- 
ly. 142 So. 80, 225 Ala. 98. 

43 C.J. p 1227 note 7. 

Allejattons held snffldexit 

Ala.—City of Gadsden v. Elrod, 83 
So.2d 368, 33 AlaA.pp. 263, cer¬ 
tiorari denied 83 So.2d 270, 250 
Ala. 148. 

Ind.—^Volk V. Michigan City, 82 N.E. 
2d 724, 109 lnd.App. 70. 

8. Ala.—Corpna Juris cited in Hous¬ 
ton V. Town of Waverly, 142 So. 
80. 83. 226 Ala. 98. 

43 C.J. p 1227 note 8. 

AUegatloiui held snllLcleiit 

Ala.—City of Gadsden v. Elrod, 38 
So.2d 268. 33 Ala.App. 268, cer¬ 
tiorari denied 38 So.2d 270, 250 
Ala. 148. 

Ga.—^Belcher v. City of Atlanta, 81 
S.E.2d 612, 71 Ga.App. 595. 

8. Ala.—Ooxpu juris cited in Hous¬ 
ton V. Town of Waverly, 142 So. 
80. 225 Ala. 98. 

48 C.J. p 1227 note 9. 


AUegntlons held anlllelent 
Ala.—City of Gadsden v. Elrod, 88 
So.2d 268, 83 Ala.App. 268, cer¬ 
tiorari denied 83 So.2d 270, 250 Ala. 
148. 

Ga.—Belcher v. City of Atlanta, 81 
S.E.2d 612, 71 Ga.App. 695. 

43 C.J. p 1227 note 9 [c]. 

10. Okl.—^Bellevue Gas, etc., Co. v. 
Carr, 161 P. 203, 61 Okl. 290. 

43 C.J. p 1227 note 11. 

11. Ala.—Corpus Juris cited in. 

Houston V. Town of Waverly, 142 
So. 80, 83, 225 Ala. 98. 

43 C.J. p 1227 note 19. 

12. Ala.—Corpus Juris cited in 

Houston V. Town of Waverly, 142 
So. 80, 83. 226 Ala. 98. 

43 C.J. p 1227 note 11. 

13. Ill.—Carlin v. Chicago, 104 N.E. 
906, 262 Ill. 564. Ann.Ca8.1916B 218. 

48 CJ. p 1228 note 13. 

Ill.—^Petersen v. City of Gibson, 
64 N.E.2d 79, 322 Ill.App. 97. 

15. Ala.—Corpus Juris cited in 

Houston V. Town of Waverly, 142 
So. 80, 83, 225 Ala. 98. 

43 C.J. p 1227 note 12. 

Designations held snilloieut 

Ala.—City of Gadsden v. Elrod, S3 
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So.2d 268, 83 Ala.App. 263, cer¬ 
tiorari denied 38 So.2d 270, 250 
Ala. 148. 

Pa.—^Reese v. City of Scranton, Com. 
PI., 45 Iiack.Jur. 214—Conroy v. 
City of Scranton. Com PL. 43 Lack. 
Jur. 37—Strome v. City of Wilkes- 
Barre, Com.Pl., 86 Luz.Leg.Reg. 
407. 

43 C.J. p 1227 note 12 [c]. 

ISL Ala.—Houston v. Town of Wav¬ 
erly, 142 So. 80, 225 Ala. 98. 

17. Mich.—Campbell v. Kalamazoo, 
45 N.W. 662, 80 Mich. 656. 

18. Ga.—City of Rome v. Hanson. 
194 S.E. 887, 57 Ga.App. 222. 

S.D.—^Hermandson v. City of Can¬ 
ton, 231 N.W. 936, 67 S.D. 267. 

48 C.J. P 1228 note 14. 

19. Maas.—Snow v. Adams. 1 Cush. 
443. 

SO. Fla.—Orlando v. Bteard, 11 So. 

182, 29 Fla. 581. 

48 C.J. P 1228 note 16. 

81. N.T.—^Dougherty v. Horseheads, 
26 N.Y.S. 642, 78 Hun 448— Sher¬ 
man V. Oneonta, 21 N.Y.S. 187, af¬ 
firmed 87 N.E. 566, 142 N.Y. 637. 
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the part of the defendant of the defect or obstruction, or 
show that such defect or obstruction was occasioned by 
some positive misfeasance of the defendant or Its duly 
authorized officers or employees. 

In a tort action against a municipal corpora¬ 
tion, notice to the municipality of the defect or 
obstruction ordinarily need not be alleged where 
the complaint, alleges facts showing that the cor¬ 
poration itself, or its duly authorized agents or em¬ 
ployees, caused or licensed the defect or obstruc- 
tion ,22 or where the allegations show a prima facie 
liability.23 Also, under a statute imposing on a 
municipality an absolute or positive duty to keep its 
streets and walks in repair, and making the mu¬ 
nicipality liable for failure to perform such duty 
regardless of notice, notice need not be alleged.^^ 

As a rule, however, the complaint should allege 
facts showing that the defect or obstruction was 
occasioned by some positive misfeasance of the mu¬ 
nicipality or its officers or employees under its au¬ 
thority, in order that notice may be implied 
or, where it alleges facts showing that the munici¬ 
pality, or its authorized agents or employees, did 
not cause the defect or obstruction and bases lia¬ 


bility on defendant’s neglect to repair the defect 
or remove the obstruction, the complaint should 
either aver that defendant had actual notice thereof 
or state facts showing that the circumstances were 
such that it should have had notice^^ for a sufficient 
length of time before the injury to enable it to 
remedy the defect,*7 although it has been held 
that the petition need not show this latter fact, since 
it is for defendant to prove that it did not have 
time to make repairs before the injury occurred.*8 

Q>nstructive notice may be shown by alleging 
that the defect or obstruction existed for such a 
length of time that notice may fairly be presumed,^® 
and, while it may be necessary for plaintiff to set 
forth with sufficient definiteness how long the de¬ 
fective condition is alleged to have existed prior to 
the accident, or at least the minimum time during 
which it is alleged to have existed in order that 
the presumption may be made,80 it has been held 
that any indefiniteness in the complaint as to the 
length of time the defect existed should be taken 
advantage of by motion to make more definite and 
certain, and not by demurrer.81 


flfl. Ala.—Clt7 of Birmingham v. 

Norwood. 128 So. 819. 220 Ala. 497. 
N.T.—Golden v. City of Rome, 78 N. 

Y.S.2d 465. 191 Mlac. 90‘6. 

43 C.J. p 1228 note 20. 

as. U.S.—Serrot v. Omaha City, C 
C.Neb., 21 F.Cas.No.12.673, 1 Dill. 
313. 

84. W.Va.—Roth v. City of Mounda- 
vllle, 190 S.E. 882. 118 W.Va. 288. 
43 C.J. p 1329 note 89. 

as. Neb.—Woods v. Lincoln, 177 N. 

W. 792. 104 Neb. 449. 

43 aJ. p 1228 note 22. 

as. Ala.—Smith v. City of Birming¬ 
ham, 9 So.2d 299, 248 Ala. 124— 
City of Birmingham v. Norwood, 
128 So. 816, 28 Ala.App. 443, cer¬ 
tiorari denied 128 So. 619, 220 Ala. 
497. 

Cal.—^Dlneen v. City and County of 
San Francisco, lOl P.2d 736, 88 Cal. 
App.2d 486. 

Ga.—Seymour ▼. City of SUberton, 20 
S.E.2d 767, 67 Ga.App. 426. 

Kan.—Johnson v. City of Galena, 186 
P.2d 96, 168 Kan. 713. 

Ky.—^Wyatt v. City of Henderson, 800 
S.W. 921, 222 Ky. 292. 

La.—^Miller v. City of New Orleans. 
App., 162 So. 141. 

Pa.—^Davls V. Borough of Tamaqua, 
Com.Pl., 41 Sch.Leg.Rec. 81. 

Tex.—^Hanks v. City of Port Arthur, j 
ClvA.pp., 8 S.W.2d 231, reversed on 
other grounds 48 8.W.2d 944, 121 
Tex. 202, 88 A.L.R. 278. 

48 aJ. p 1228 note 24. 


Btanlresaent of actual or written ao- 
tloe 

(1) Where a statute or charter re¬ 
quires actual or written notice of the 
defect or obstruction, plaintiff must 
allege that the municipality had such 
notice.—^Ellls v. City of Geneva, 20 
N.T.S.2d 21. 259 App.Dlv. 502. motion 
denied 83 N.B.2d 548. 285 N.Y. 608, 
affirmed 41 N.K2d 174. 288 N.Y. 478— 
43 CJ. p 1229 note 3«. 

(2) However, where the defective 
condition arose directly from the 
negligent act of the municipality it¬ 
self, such allegation need not be 
made.—^Woods v. Lincoln, 177 N.W. 
792, 104 Neb. 449. 

Allegations held soAoient 

(1) Generally. 

Ga.—City of Camilla v. May. 27 S. 
E.2d 777, 70 Ga.App. 186—Coker v. 
City of Rome, 186 S.E. 585. 53 Ga. 
App. 638. 

La.—Waggoner v. City of Minden, 
App.. 9 So.2d 244—^Tiller v. City of 
Monroe, 6 La.App. 473. 

Tex.—Wiggins v. City of Fort Worth, 
Civ.App., 299 S.W. 468, affirmed 
City of Fort Worth v. Wiggins, 
Com.App., 5 S.W.2d 761. 

Wls.—Gottlieb V. City of Racine^ 291 
N.W. 836, 284 Wls. 848. 

48 C.J. p 1228 note 24 £b]. 

(2) In action against city for In¬ 
juries received by pedestrian caused 
by defective condition of sidewalk, 
allegations of petition that, prior to 
date of Injury, city manager and oth¬ 
er employees of city had repeated 
notice of defective condition of side-i 
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walk and had sent employees to re¬ 
pair condition were held sufficient as 
allegations of notice of alleged defect 
In condition of sidewalk.—City of 
Rome v. Gordon. 186 S.B. 439, 53 
Ga.App. 536. 

87. Cal.—Dineen v. City and County 
of San Francisco, 101 P.2d 736, 38 
Cal.App.2d 486—^Benton v. City of 
Santa Monica, 289 P. 203, 106 Cal. 
App. 339. 

43 C.J. p 1229 note 25. 

88L Ky.—Covington v. Diehl, 69 S. 
W. 492, 22 Ky.L. 955. 

89. Ga —City of Camilla v. May, 
27 S.E 2d 777, 70 Ga.App. 186. 

43 C.J. p 1229 note 27. 

Allegations held 8iifflcleB.t 

(1) Generally.—0*Pl3nin v. Butte. 
93 P. 643, 86 Mont. 498—43 C.J. p 
1229 note 27. 

(2) Petition, seeking damages 
against city for personal Injuries, 
alleging that plaintiff stepped In a 
hole In sidewalk and that hole exist¬ 
ed In sidewalk for approximately one 
to three years, was sufficient as 
against general demurrer.—City of 
Camilla v. May, 27 S.E.2d 777, 70 Ga. 
App. 186. 

20. Pa.—^Reed v. City of Scranton, 
47 Fa.Di8t. A Co. 671. 44 Lack.Jur. 
217—^Longo V. City of Scranton, 
Com.Pl., 41 Lack.Jur. 101. 

3L Wls.—Wilbert v. Sheboygan, 99 
N.W. 830. 121 Wls. 618. 
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Inasmuch as a failure of a municipality to make 
repairs after actual or constructive notice of the 
need for repair may be implied from a charge of 
negligence,® 3 it has been held in some cases that a 
general allegation that defendant was negligent,®® 
■or that it negligently permitted a defect or obstruc¬ 
tion to be and remain at the place of the injury,®^ 
may constitute a sufficient allegation of notice with- 
•out a specific charge to that effect, especially after 
verdict,®® or in the absence of a motion to make 
more specific,®® or in the absence of a demurrer.®^ 
However, it has also been held that a mere general 
allegation that the municipality negligently suffered 
and permitted a street or sidewalk to remain out 
of repair without anything more is insuflScient.®® 


(8) Notice or Presentation of Qaim 

(a) Necessity and sufficiency of allega¬ 

tions 

(b) Mode and time of raising objection 

and waiver 

(a) Necessity and Sufficiency of Allegations 

The plaintiff, In his pleading, should aHege compll- 
ance with statutory requirements as to notice or presenta¬ 
tion of claim or facts excusing performance. 

Compliance with statutory or charter provisions 
requiring notice of intention to commence the ac¬ 
tion,®® or notice of injury or notice or presentation 
of claim or demand,^ and statutory or reasonable 
delay before suit,^^ must generally be alleged by 
plaintiff, or matters excusing performance must be 


32. Md.—^Neuenschwaoder v. Wash¬ 
ington Suburban Sanitary Ooininia- 
8lon. 48 A.2d 693, 187 Md. 67. 

38L R I.—Carroll v. Allen, 37 A. 704, 
20 R.I. 144. 

4*8 C.J. P 1229 note 29. 

34. Ala.—City of Birzninghazn v. 
Wood. 197 So. 885, 240 Ala. 138— 
City of Birmingham v. Smith, 163 
So. 611, 231 Ala. 95—City of Bi]> 
mlngham v. Norwood, 126 So. 619, 
220 Ala. 497—City of Birmingham 
V. Scott, 117 So. 65, 217 Ala. 615— 
City of Albany v. Blade, 112 So. 
433, 216 Ala. 4. 

<48 C.J. p 1229 note 80. 

Word ■'asposed** as used in ooiiu 
:|daia.t against city meant that city 
•negligently permitted hole to re¬ 
main in street open and unguarded, 
jso that where the negligence charged 
is that city permitted hole to remain 
4n street ‘'exposed” and unprotected 
for a specified period.of time it is 
jBufilcient.—City of Birmingham v. 
ChamblesB, 182 So. 318, 222 Ala. 249. 

85. Ind.—^Madison v. Baker, 2 N.R 
236, 103 Ind. 41. 

Or.—^Dodson v. Bend, 242 P. 821, 243 
P- 76, 117 Or. 231. 

.33. Ind.—^Nappanee v. Ruekman, 34 
K.E. 609, 7 Ind App. 361. 

Kan—^Unlon St. R. Co. v. Stone, 37 
P. 1012, 54 Kan. 83. 

37. Or.—^Dodson v. Bend, 242 P. 

821, 243 P. 76, 117 Or. 231. 

43 C.J. p 1229 note 38. 

J38L Fla.—^Daytona v. Kdson, 34 So. 
954, 46 Fla. 463, 4 Ann Cos. 1000— 
Orlando y. Heard. 11 So. 182, 29 
Fla. 681. 

:8% N.Td—^Bedell v. New York, 90 N. 

Y.S. 936, -99 App.Diy. 128. 

48 C J. p 1229 note 41. 

•40. Ala.—McCall v. City of Birming¬ 
ham, 174 So. 680, 234 Ala. 164— 

' City of Birmingham v. Weston, 172 
So. 643. i88 Ala. ^68^ 109 A.L.R. 


970—City of Birmingham v. Wil¬ 
liams, 153 So. 639, 228 Ala. 45>6— 
City of Birmingham v. Drummond, 
195 So. 777, 29 Ala.App. 380. 

Cal.—^Komahrens v. City and County 
of San Francisco, 196 P.2d 140, 87 
Cal.App.2d 196—^Huftaker v. Deck¬ 
er. 175 P.2d 254, 77 Cal.App.2d 383 
—^Wlersma v. City of Long Beach, 
106 P.2d 45, 41 Cal.App.3d 8—Cath¬ 
ey V. City and County of San Fran¬ 
cisco. 99 P.2d 1109, 37 Cal.App.2d 
675—Gapen v. City of Los An¬ 
geles. 94 P.2d 859, 84 Cal.App.2d 
660. 

Colo.—^Peek v. City of Lamar, 285 
P. 168, 87 Colo. 107. 

Conn.—^Mik v. City of Meriden. 138 
A. 129. 106 Conn. 393—^Rlccio v. 
Town of Plaanvllle, 136 A. 872, 106 
Conn. 61. 

Fla.—Crumbley v. City of Jackson¬ 
ville, 138 So. 486, 102 Fla. 408. 

Ga.—City of Atlanta v. Scott, 18 S. 
E.2d 76, 66 Ga.App. 267—Newton 
V. City of Moultrie, 141 S.E. 322, 87 
Ga.App. 681. 

Ind.—City of Indianapolis v. Evans, 
24 N.E.2d 776. 21'6 Ind. 656—-City of 
Indianapolis v. Uland, 10 N.E.2d 
907. 212 Ind. 616. 

Ky.—Galloway v. City of Winchester, 
184 S.W.2d 890, 299 Ey. 87. 

Md.—^Neuenschwander v. Washing¬ 
ton Suburban Sanitary Commis¬ 
sion, 48 A.2d 693, 187 Md. 67. 

Neb.—^Harms v. City of Beatrice, 5 
N.W.2d 287, 142 Neb. 219, 142 A.L. 
R. 239—Bethsebeider v. City of 
Hebron, Thayer County, 291 N.W. 
684, 187 Neb. 909. 

N.T.—Oppel V. City of Long Beach, 
27 N.T.S.2d 863, 262 App.Dlv. 777, 
affirmed 42 N.E2d 622, 288 N.Y. 
633—Schenker v. Village of Lib¬ 
erty, 24 N.Y.S.2d 611, 261 App.Dlv. 
54, affirmed 47 N.E.2d 47, 289 N.Y. 
788—^Bllls V. City of Geneva, 20 
N.Y.S.2d 21, 259 App.Dlv. 502, mo¬ 
tion denied 88 N.E.2d 643, 286 N. 
Y. 608, affirmed 41 N.E.2d 174, 288 
N.Y. 478—^PasQuale v. Woodward, 
294 N.Y.S. 202, 860 App.Dlv. 808— 
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Hammond v. Incorporated Village 
of Southampton, 75 N.Y.S.2d 690, 
191 Mlsc. 100—Schmid v. Werner, 
72 N.Y.S.2d 861, 188 Mlsc. 718— 
Harrigan v. Village of Delhi, 84 
N.Y.S.2d 168—Sweet v. City of Lit¬ 
tle Falls, 10 N.Y.S.2d 90. 

N.C.—Foster v. City of Charlotte, 174 
S.E. 412. 206 N.a 628. 

Pa.—^Hildreth v. Woodward, Com.Pl., 
4 ChesLCo. 128—Orlando v. Bor¬ 
ough of Hughestown. Com.PL, 84 
Luz.Leg.Reg. 386—Orlando v. Bor¬ 
ough of Hughestown, Com.Pl.. 84 
Luz.Leg.Reg. 214. 

R.I.—Gibbons V. Fitzpatrick, 188 A. 
642, 66 RI. 39. 

Tex.—Bates v. City of Houston, Civ. 
App., 189 S.W.2d 17, refused for 
want of merit—City of Beaumont 

V. Murphy, Civ.App., 107 S.W.2d 
468. error dismissed—City of Beau¬ 
mont V. Baker, Civ.App., 95 S.W.2d 
1365, error dismissed—City of 
Waco V. Watkins, Civ.App., 292 S. 

W. 683. 

Va.—City of Richmond v. Best. 28 
S.E.2d 224, 180 Va. 429—Jackson v. 
City of Richmond, 146 S.E. 803, 
152 Va. 74. 

Wash.—Lenhart v. City of Hoquiam, 
149 P. 660. 86 Wash. 168. 

WiB.—Skirls V. City of Port Wash¬ 
ington, 269 N.W. 556. 223 Wls. 51. 
109 A.L.R. 599. 

48 aJ. p 1229 note 42. 

Amendment to allege notice or pres¬ 
entation see Infra S 986. 

Necessity and sufficiency of notice 
or presentation see supra 5S 022- 
930. 

JSzhlhits 

A copy of the notice of injury may 
properly be filed with the complaint 
as an exhibit.—^Franklin v. Smith, 
98 N.E. 998, 175 Ind. 236. 

41. N.Y.—Oppel T. City of Long 
Beach, 27 N.Y.a2d 863, 262 App. 
Dlv. 777, affirmed 42 zr.E.2d 622. 
288 N.Y. 688. 

43 C.J. p 1230 note 48. 



63 C.J.S. 


MUNICIPAL CORPORATIONS 


set out.^^ Under some statutes a failure properly 
to allege due compliance with these requirements, or 
a failure to show a proper excuse for not complying 
therewith, constitutes a failure to plead a cause of 
action,^^ but under other statutes such a failure 
does not render the pleading insufhcient to state 
a cause of action,^^ at least where no demurrer is 
filed on that ground.^5 Under a statute requiring 
not only the filing of a claim, but also an appeal 
from the disallowance of such claim, before an 
action may be maintained, a complaint which fails 
to allege the taking of such appeal has been held 
to state no cause of action.^® While it may not be 
necessary to plead notice where the statute requir¬ 
ing notice to be given does not create a cause of 
action, but such cause exists at conunon law, since 
the condition as to service of notice in such case 
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is not a part of plaintiff’s cause,the petition is 
demurrable if it shows on its face that no notice was 
given^® unless plaintiff alleges facts excusing the 
giving of such noticed® It has been held that, where 
the statute, instead of providing that no action shall 
be brought unless the claim is presented, declares 
that an omission to present the claim v-dthin a speci¬ 
fied time shall be a bar to an action, the matter in 
bar is defensive and the affirmative need not be 
pleaded by plaintiff.®® Of course, plaintiff is not 
required to allege notice or presentation of claim 
where his cause of action is not within the statute 
requiring such notice or presentation.®^ 

What constitutes a sufficient allegation of com¬ 
pliance with such requirements depends on the 
statute or charter provisions under which the ac¬ 
tion is brought®® Thus it has been held that the 


-42- N.T.—Sweet v. City of Ldttle 
Falls. 10 N.Y.S.2d 90. 

43 C-J. P 1230 note 44. 

Excuses for want of or delay In grlv- 
111 ; notice or presentln; claim see 
supra S 927. 
noava to ana 

Plaintiff In his statement should 
.aver either that the statutory notice 
was given or that the court on a 
showing of a reasonable excuse for 
noncompliance/had authorised Insti¬ 
tution of action.—^Hildreth v. Wood¬ 
ward, Pa.Com.Pl., 4 Chest.Co. 128— 
Orlando ▼. Borough of Hughestown, 
Pa.Com.Pl., 34 Lua.Lieg.Reg. 214. 
Waiver or astopp^ 

(1) Where waiver or estoppel Is 
relied on, plaintiff must set forth 
facts showing that the municipal 
governing body in Its official capaci¬ 
ty waived the notice or was estopped 
to assert as a defense the failure to 
'furnish the notice.—Johnson v. City 
of Chisholm, 24 N.W.2d 232, 222 
Minn. 179. 

(2) Waiver of notice or defects 
therein see supra 8 928. 

*43, Cal.—^Komahrens v. City and 
County of San Francisco, 196 P.2d 
140, 87 Cal.App.3d o83—^HulfaJcer v. 
Decker, 175 P.2d 254, 77 Cal.App.2d 
3 S3—^Wiersma v. City of Long 
Beach, 106 P.3d 46, 4l Cal.App.2d 
8—Cathey v. City and County of 
San Francisco. 99 P.2d 1109, 87 
Cal.App.3d 575. •- 

■Colo.—^Peek v. City of Lamar. 286 P. 
168, 87 Colo. 107. 

•Ga.—City of Atlanta v. Scott, 18 S. 

E.2d 76. 66 Ga.App. 257. 

.Neb.—^Harms v. City of Beatrice, 5 
N.W.2d 287, 142 Neb. 219, 142 A. 
LR. 239. 

2T.T.—Schenker v. VlUage of Liberty, 
24 N.Y.S.3d 511, 261 App.Div. 64. 
affirmed 47 N.R2d 47. 289 N.Y. 788 
—Hamgan v. Village of Delhi, 84 
2f.Y.S.2d 168. 


Pa.—Hildreth v. Woodward, Com.Pl., 
4 Chest.Co. 128. 

44. Wls.—Welsh v. Argyle, 65 N.W. 

412, 86 Wis. 307. 

48 C.J. p 1230 note 47. 

46. Ala.—^Maise v. City of Gadsden, 
166 So. 795, 232 Ala. 82—City of 
Birmingham v. Williams, 153 So. 
639. 228 Ala. 456—City of Bir¬ 
mingham V. Scott, 117 So. 65, 217 
Ala 616. 

46. Wis.—^Morrison v. Bau Claire, 92 
N.W. 280, 115 Wls. 638, 96 Am.S.R. 
955—Koch T. Ashland, 53 N.W. 674, 
83 Wls. 861. 

47. Mo.—Cole V. City of St. Joseph, 
50 S.W.2d 628, 88 A.L.R. 742—Bian- 
chetti Y. Luce, 2 S.W.2d 129, 222 
Mo.App. 282—^Brown v. City of 
Klrksvllle, App., 294 S.W. 436. 

43 C.J. p 1281 note 51. 

48. Mo.—Reid v. Kansas City, 192 
S.W. 1047. 195 Mo.App. 457. 

49. Mo.—^Randolph v. Springfield, 
257 S.W. 448, 302 Mo. 83. 31 A.L.R. 
612. 

43 C.J. p 1231 note 53. 

60. N.Y.—^Hawley v. Johnstown, 68 
N.Y.S. 49, 40 App.Div. 668. 

43 C.J. P 1231 note 64. 

51. Minn.—Christiansen & Sons 
V. City of Duluth, 81 N.W.2d 370, 
225 Mlrni. 476. 

In aotloii against owner or 00011 ^^ 
pant of property for damages caused 
by reason of the defective, unsafe, 
and dangerous condition of a side¬ 
walk adjoining such property, plain¬ 
tiff need not allege the giving of no¬ 
tice of claim in the absence of a stat¬ 
ute or charter reauirlng such notice. 
—Leonard v. Hahn. 82 N.Y.S.2d 893, 
274 App-Div. 272. 

NegUgenoe 

(1) In an action at common law 
to recover for damages caused by 
negligence, as distinguished from an 
action for the breach of a statutory 
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duty, plamtlff need not allege that 
he gave notice as required by a stat¬ 
ute applicable to actions for statu¬ 
tory liability.—Green v. Town of 
West Springfield, Mans.. 81 N.E.2d 
819. 

(2) Accordingly, an action for per- 
Bonal injuries resulting from falling 
Into excavation in sidewalk of pub¬ 
lic way In town which town's agents 
dug for construction and mainte¬ 
nance of sewers and drains and neg¬ 
ligently permitted to remain open in 
a dangerous condition was an action 
at common law for negligence in con¬ 
struction of a sewer or drain and not 
an ELCtlon for breach of town’s stat¬ 
utory duty to keep public ways rea¬ 
sonably safe for travelers.—Green v. 
Town of West Springfield, supra, 
warning of axcavatlonB 

Under a statute providing that the 
requirement of notice shall not ex¬ 
empt municipal corporations from 
liability for negligence In falling 
properly to place signs or signals 
I warning of excavations or other ob- 
! structions In streets, plaintiff need 
not allege that he gave notice in an 
action to recover for personal Inju¬ 
ries resulting Arom such negllgFence. 
—^Maynard v. City of Helena, 160 P. 
2d 484, 117 Mont. 402—Green v. City 
of Roundup, 157 P.2d lOlO, 117 Mont. 
249. 

zmiBaiice or trespass 

Where an action for damages 
against a municipality is founded in 
nuisance or trespass and no allega^ 
tions of negligence are set forth in 
the complaint, plaintiff need not al¬ 
lege that he gave notice as required 
under a statute applicable to actions 
against municipalities founded In 
negligence.—^BL Christiansen & Sons 
V. City of Duluth, 81 N.W.2d 270. 225 
Minn. 476. 

58. Fla.—Hammontree ▼. City of 

Tampa, 146 So. 656, 108 Fla. 843. 
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notice given need not be set out in full,53 and that, 
while the time and place of delivery need not he 
stated, except so far as may be necessary to show 
that there was a compliance with the requirement 
of the statute,54 where the statute requires service 
of notice within a specified time a complaint alleg¬ 
ing service at a later time is insufEcient on de¬ 
murrer.®® 

(b) Mode and Time of Raising Objection and 
Waiver 

In an action to recover for a municipal tort, an ob¬ 
jection to the complaint for falling to allege a compliance 
with a statutory requirement as to notice or presentation 
of a claim may be taken by demurrer, and, where the 
plaintiff attempts to plead the giving of notice, an ob¬ 
jection to the sufficiency of the allegation may come too 
late after trial. 

An objection to the complaint for failing to al¬ 
lege a compliance with a statutory requirement as 
to notice or presentation of a claim may be taken 
by demurrer®® or by plea,®^ but, where a charter 
provision calling for presentation of claim is mere¬ 
ly a limitation and not a condition to the exist¬ 
ence of plaintiffs right of action for tort, a fail¬ 
ure to allege compliance therewith may be availed 
of only by answer or plea in abatement.®® In some 
instances the objection may be taken by a motion 
to dismiss or for nonsuit,®® or by a general objec¬ 
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tion at the trial to the admission of any evidence 
under the complaint.®® 

Waiver of want or insttfficieticy of allegation. 
Where plaintiff attempts to plead the giving of no¬ 
tice, an objection to the sufficiency of the allega¬ 
tion may come too late after trial®i where no one 
was misled by the defective pleading;®® and the 
same rule has been held applicable where there 
is an entire failure to plead notice.®* On the other 
hand, it has been held that the absence of an alle¬ 
gation of notice in the declaration is not cured, 
under the doctrine of express aider, so as to make 
the fact of notice an issue, by a plea which avers 
that no notice was given.®^ Also the objection may, 
in some instances, be taken at any stage of the ac¬ 
tion,®® and under some charter provisions it may be 
raised for the first time after verdict, whether the 
case against the municipality arises from negligence 
or from the breach of an absolute statutory duty.®® 

(9) Negativing Contributory Negligence 

In actions to recover for damages or Injuries received 
by reason of a municipal tort, the plaintiff ordinarily need 
not allege his freedom from contributory negligence; but 
there is also authority to the contrary. 

In actions to recover for damages or injuries re¬ 
ceived by reason of a municipal tort it is, as a gen- 
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AUeffatlona lieia mfflolent 
Ala.—Tarrant City v. Dorr, 191 So. 
214, 238 Ala. 374. 

Cal.—^Uttley v. City of Santa Ana, 28 
P.2d 877, Cal.App. 23. 

Fla.—Hammontree v. City of Tampa, 
146 So. 556. 108 Fla. 343. 

Qa.—Jones v. Mayor and Aldermen 
of City of Savannah. 184 S.F. 853, 
52 Ga.App. 63>7. 

Ind.—Town of Frankton v. dosser, 
20 N.E.2d 216. 107 Ind.App. 193. 
Tenn.—City of Knoxville v. Ryan, 13 
Tenn.App. 186. 

43 C.J. p 1229 note 42 [c]. 

AUeffatlons held Insnffloiaiit 
Conn.—^Andrews v. City of Bristol. 

181 A. 624, 120 Conn. 499. 

Tex—^Wedgworth v. City of Fort 
Worth. Civ.App., 189 S.W.2d 40, 
error dismissed. 

43 C.J. p 1229 note 42 [d]. 

63. Wls.—Cairncross v. Pewaukee, 
47 N.W. 13. 78 Wls. 66. 10 L.R.A. 
473. 

54. Me.—Smiley v. Merrill Planta¬ 
tion. 24 A. 872, 84 Me. 322. 

65. Wls.—Daniels v. Racine, 74 N. 

W. 553. 98 Wls. 649. 

56. Ala.—City of Birmingham ▼. 

Williams. 158 So. 689. 228 Ala. 466. 
Conn.—^Mlk v. City of Meriden, 138 
A 129, 106 Conn. 398—Rlcclo v. 
Town of Plainvllle, 186 A. 872, 106 
Conn. 61—^Forbes v. Town of Suf- 
field, 70 A. 1023. 81 Conn. 274. 


Ind.—City of Indianapolis v. Evans, 
24 NE 2d 776. 216 Ind. 556. 

Md.—^Neuenschwander v. Washington 
Suburban Sanitary Commission. 48 
A.2d 693, 187 Md. 67. 

Neb.—^Bethscheider v. City of He¬ 
bron, Thayer County. 291 N.W. 684. 
137 Neb. 909. 

R.I.—Gibbons v. Fitzpatrick. 183 A. 
642. 56 R.I. 39. 

Wash.—Lenhart v. City of Hoqulam. 

149 P. 650, 86 Wash. 168. 

Wis.—Skirls V. City of Port Wash¬ 
ington, 269 N.W. 656. 228 Wls. 51. 
109 A.L.R. 599—^Daniels v. City of 
Racine, 74 N.W. 653, 98 Wls. 649. 
43 GJ. p 1231 note 57. 

Xa NSW Toik 

(1) Under a charter provision ap¬ 
plicable to negligence actions against 
a municipal corporation it has been 
held that a complaint failing to al¬ 
lege presentation of claim is demurs 
rable.—Jewell v. Ithaca, 76 N.T.S. 
126, 72 App.Div. 220. 

(2) Also^ under a charter provision 
applicable to any action against a 
mumclpality It has been held that a 
failure to allege presentation of 
claim renders the complaint in an 
action against the dty demurrable.— 
Reinig V. City of Buffalo, 6 N.E. 792, 
102 N.Y. 308. 

(8) However, It has also been held, 
under the latter provision, that a 
failure to make the allegation does 
not render the complaint demurrahle 
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I but that the objection should be set 
I up as a matter of defense.—^Nagel v. 
Buffalo. 84 Hun 1. 

67. Md.—Neuenschwander v. Wash¬ 
ington Suburban Sanitary Commis¬ 
sion. 48 A.3d 598. 187 Md. 67. 

SSL Wls.—Bunker v. ETudson, 99 N- 
W. 448. 128 Wls. 43. 

Effect of general denial see infra I 
937. 

Sufficiency of answer see inftu 9 986. 
69. Wash.—Collins v. Spokane, 11& 
P. 668, 64 Wash. 158, 86 L..RA...N. 
S., 840. 

43 C.J. P 1231 note 61. 

60. Wls.—^Benware v. Pine Valley. 
10 N.W. 696. 53 Wls. 527. 

61. 111.—^Brownell v. Antioch, 2IS* 
llLApp. 404—^Moline v. Johnson, 
205 IlLApp. 241. 

Effect of plea of general issue see 
Infra 9 937. 

6flL N.T.—Magee v. Troy, I N.T.a 
24. 48 Hun 383. affirming 23 N.E. 
1148. 119 N.Y. 640. 

63. Mich.—Canfield v. Jackson, 70 
N.W. 444. 112 Mich. 120. 

43 C.J. p 1231 note 66. 

66. Ill.—Cross V. Chicago, 195 Ill.. 
App. 86. 

65. N.Y.—Thrall v. Cuba Village, 84- 
N.Y.S. 661, 88 App.Div. 410. 

68. W.Va.—^Thompson v. City ct 
Charleston, 191 S.E. 647, 118 W.. 
Va. 391. 
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eral rule, considered that contributory negligence 
is a matter of defense, and freedom therefrom need 
not be alleged by plaintiff.®^ In some jurisdictions, 
however, except where defendant municipality is 
charged with having committed a positive wrong 
which renders it liable independently of the ques¬ 
tion of negligence,®® or in a case as to which the 
rule has been modified by statute,®® plaintiff must 
allege that he was free from contributory negli¬ 
gence,^® although it may be sufficient to allege this 
in general terms or circumstantially.^i Where it 
is required that plaintiff allege his freedom from 
contributory negligence it has been held not neces¬ 
sary for him to make such an allegation as to a 
companion's or a driver not under his control.^® 

In some instances, where the complaint shows 
that the injury complained of resulted from the 
fault of defendant, as in the case of a defect or 
obstruction in a street, an allegation that plaintiff 
was, at the time of the accident, in the exercise 
of due or ordinary care has been held unnecessary,^^ 
and it has further been held that, while, as dis¬ 
cussed infra § 938, plaintiff has the burden to estab¬ 
lish his freedom from contributory negligence, a 
separate and direct averment that he was not neg¬ 
ligent is not required where the complaint alleges 
that the injury was caused by defendant’s negli- 
gence,7® but that a complaint which does not allege 
absence of contributory negligence, or its equiva¬ 
lent, that is, that defendant’s negligence was the 
cause of the injury, is defective.^® Allegations de¬ 
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scriptive of the situation at the place of the acci¬ 
dent may be proper as tending to explain plain¬ 
tiffs conduct at the time when the accident oc- 
curred.^^ 

Contributory negligence appearing from facts stat¬ 
ed, Whatever the rule as to the necessity of negativ¬ 
ing contributory negligence, the declaration or com¬ 
plaint is insufficient if such negligence clearly ap¬ 
pears from the circumstanes alleged,^® notwithstand¬ 
ing a general averment of freedom from faults® 
However, a general averment of freedom from fault 
will not be overcome on demurrer by the allegation 
of circumstances which do not necessarily infer con¬ 
tributory negligence.®® Thus allegations which 
show that plaintiff had knowledge of the defect 
or obstruction causing the injury, or that plaintiffs 
attention was called to the defect or obstruction 
some time before the accident complained of, will 
not necessarily render the pleading bad as dis¬ 
closing contributory negligence.®^ 

Allegation of ujant of knowledge of defect or 
obstruction. An allegation in the declaration or 
complaint that the existence of the defect or ob¬ 
struction was unknown to plaintiff is generally held 
to be unnecessary.®® Even in jurisdictions where 
contributory negligence must be negatived, an aver¬ 
ment of due care on the part of plaintiff has been 
considered sufficient to negative knowledge.®® 

Suit against abutting owner. In an action against 
an abutting owner to recover for injuries result- 


67. Nev.—CozpuB JxalM otted in 
City of Las Vegras v. Schultz, 83 
P.2d 1040, 1043, 59 Nev, 1. 

43 aj. p 1231 note 71. 

68. Ind.—^Lebanon v. Twlford, 41 N. 
B. 844. 13 Ind.App. 384. 

69. Ind.—^Michigan City v. Werner. 
114 N.E. 636, 186 Ind. 149. 

43 C.J. p 1232 note 77. 

70l Iowa.—^Femhach v. Waterloo, 41 
N.W. 870. 76 Iowa 598. 

43 C.J. P 1282 note 78. 

71. Iowa.—^Hobbs v. Bffarion, 99 N. 

W. 577, 123 Iowa 726. 

43 C.J. P 1232 note 79. 

'78. Ind.—^Elwood v. Lauahlln, 65 N. 

B. 18, 29 Ind.App. 667. 

43 C.J. p 1282 note 81. 

73. Ind.—^Albion v. Hetrick. 90 Ind. 
545. 46 Am.R. 230. 

R.I.—^Lee V. Union R. Co., 12 R.I. 883, 
84 Am.R. 668. 

74. La.—^Tiller y. City of Monroe, 5 
La.App. 473. 

Mo.—^Ray v. City of Poplar Bluff, 
App., 102 S.W.2d 814. 

75. N.Y.—^Lee v. Troy Citizens' Gas- 
Light Co.. 98 N.Y. 115. 

<48 C.J. p 1282 note 74. 


76. N.Y.—^Hartman v. Lowensteln, 
154 N.Y.S. 205, 90 Mlsc. 686. 

77. Kan.—Srhuchmann v. Kansas 
City, 133 P.2d 132, 156 Kan. 282. 

79. Ga.—City of Sllvertown y. Har^ 
court, 179 S.E. 772, 51 Ga.App. 160. 
Ohio.—McCarthy v. Adams, 182 N.E. 

324, 42 Ohio App. 455. 

Tenn.—^Forrester v. City of Nash¬ 
ville, 169 8.W.2d 860, 179 Tenn. 
682. 

43 CJ. p 1232 notes 72, 83. 
neadlngs held not to disclose oon^ 
tilbutoiy negUflrenoe 

(1) Generally. 

Gcl—B elcher v. City of Atlanta, 81 
S.E.2d 612, 71 Ga.App. 595—City 
of Rome V. Hanson, 194 S.B. 887, 57 
Ga.App. 222. 

La.—^Nolan v. City of Shreveport, 7 
LcuApp. 218. 

Okl.—City of Norman y. FinAey, 97 
P.2d 761, 186 Okl. 329. 

43 CJ. p 1282 notes 72 [a], 88 [a]. 

(2) A petition, in personal Injury 
action against city, alleging that 
plaintiff inadvertently stepped off 
edge of sidewalk, slipped on steep 
Incline, and fell Into unguarded pit 
which was nine feet from sidewalk, 
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was not demurrable on ground that 
use of the word "Inadvertently" was 
an admission of negligence on the 
part of plaintiff, since the rights of 
litigants may not be made to depend 
on the accidental choice of words.— 
Cox v. City of Des Moines, 7 N.W.2d 
83, 238 Iowa 272. 

79. Ind.—^Indianapolis y. Keeley, 79 
N.E. 499. 1'67 Ind. 516. 

43 C.J. p 1232 note 84. 

80. Ga.—City of Rome y. Richard¬ 
son, 7 SE.2d 927, 62 GiuApp. 85— 
Coker v. City of Rome, 186 S.E. 685, 
53 GfuApp. 533. 

48 C.J. P 1232 note 85. 

81. Oa.—City of Rome y. Hanson, 
194 S B. 887, 57 GaApp. 222—Coker 
V. City of Rome, 186 S.B. 686, 63 
Ga.App. 533. 

48 C.J. p 1283 note 86. 

89. Nev.—Corpus Juris olted In. 
dty of Las Vegas v. Schultz, 83 P. 
3d 1040, 1043. 69 Nev. 1. 

Tex.—^Denison v. Sanford, 21 S.W. 
784, 2 Tex.Cly.App. 661. 

83. Ind.—Washington y. Small, 86 
Ind. 462. 

48 C.J. P 1233 note 88. 
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ing from an obstruction placed on a sidewalk by de¬ 
fendant in violation of an ordinance, it must not 
affirmatively appear from the petition that plaintiff 
was so lacking in ordinary care as to bar recov- 
ery.84 

6. Mode and Time of Objection and Waiver 
(jenerally 

In an action to recover for damages or Injuries re¬ 
ceived by reason of a municipal tort, objection to the 
declaration, petition, or complaint ordinarily may be tak¬ 
en by a demurrer; mere formal defects In the complaint 
usually are waived If objection thereto la not made before 
trial. 

In an action to recover for damages or injuries 
received by reason of a municipal tort a demurrer 
ordinarily is the proper form of objection to the 
petition, declaration, or complaint on the ground 
that it fails to state a substantial cause of action,^^ 
but unless the pleading wholly fails to set out a 
cause of action a demurrer should be overruled.^^ 
It has been held, however, that an objection to a 
complaint for failure to state a cause of action need 
not be taken by demurrer, but may be interposed at 
any time,^^ and that an objection for failure to 
plead that the municipality was not engaged in a 
governmental function at the time of the injury 
is not cured by a verdict for plaintiff, where the 
omission was not supplied by proof.ss Generally, 
mere formal defects in the complaint are waived 


if objection thereto is not made before the case 
goes to trial,®® and, in any event, such defects are 
cured by the verdict.®® 

§ 935. — Plea, Answer, and Subsequent 

Pleadings 

a. In general 

b. Alleging contributory negligence or 

violation of law 

c. Alleging failure properly to give no¬ 

tice of claim 

a. In G^eral 

In tort actions against municipal corporations or par¬ 
sons responsible for defects or obstructions In public 
streets or ways, the defendant should properly plead facts 
sufficient to constitute a good legal defense; general 
rules apply to the reply In such actions. 

The general rules governing the plea or answer in 
civil actions apply to tort actions against municipal 
corporations or persons responsible for defects or 
obstructions in public streets or ways.®i Thus de¬ 
fendant must state clearly, so as to apprise plaintiff 
of the matters relied on, facts,®® rather than mere 
conclusions,®® sufficient to constitute a good legal 
defense, and he must specifically plead special de¬ 
fenses.®* Under the foregoing rules the sufficiency 
of various pleas or answers has been determined,®® 
such as the necessity or sufficiency of a plea or an¬ 
swer setting up the defense of ultra vires.®® 


84. Ga.—^Mason v. EYankel, 174 S.E. 
546; 49 Oa.App. 145. 

PaitltlciL held not to dlscloio oontzl'lm- 
toxy negllgonca 
Ga.—^Mason v. Frankel, supra. 

85. Mass—Cronan v. Woburn, 70 N. 
B. 88. 185 Mass. 91. 

48 C.J. p 1220 note 14. 

86. Fla.—Calder v. Pensaoola, 87 So. 
918, 81 Fla. 820. 

87. N.T.—Thrall v. Cuba Village. 84 
N.Y.S. 661. 88 App.Div. 410. 

88. Ky .—Bowling Green v. Bandy, 
270 S.W. 837, 208 Ky. 259. 

89. Okl.—Guthrie v. Finch, 75 F. 
288, IS Okl. 496. 

43 C.J. p 1220 note 19. 

80. Ill.—Chicago V. Selz, 67 N.E. 886, 
202 IlL 545. 

91. Ill.—Welch V. City of Chicago, 
236 .IlLApp. 520, affirmed 154 N.E. 
226, 323 Ill. 498. 

Ky.—City of Marlon v. Nunn,* 166 S. 

W.2d 298. 292 Ky. 251. 

Pa-—Koch V. Borough of White Ha¬ 
ven, Com.Pl., 89 Luz.Leg.Reg. 203 
—White V. Borough of East 
Stroudsburg, Coin.Pl., 5 Monroe L. 
R. 87—^Berlsh v. The City of Beth¬ 
lehem, Com.Pl., 81 North.Cd. 872. 
Affidavit of defense 
A municipal corporation, sued for 


Injuries sustained by pedestrian who 
stepped Into hole In paved sidewalk 
which abruptly stopped In front of 
vacant lot, was not required to file 
affidavit of defense setting out Its 
proposed defenses.—^Eoerth v. Boi^ 
ough of Turtle Creek, 49 A.2d 398, 
855 Fa, 121. 

92. Ky.—City of Marlon v. Nunn, 
166 S.W.2d 298. 292 Ky. 251. 

43 C.J. p 1233 note 92. 

93L Ky.—Wells v. Sheets, 281 S.W. 

159, 213 Ky. 438. 

Allegations held oonOlnslons 

In an action against property own¬ 
ers for damages caused by pollution 
of a natural drain allegations In the 
answer that defendants used the 
drain as a sewer by the permission 
of the city, without showing when, 
how, and by whom such permission 
was granted, and that defendants 
used such drain In a proper and law¬ 
ful manner, are mere conclusions and 
hence ^insufficient.^—Wells v. Sheets, 
supra. 

94. Cal.—^Dow V. Orovllle, 184 P. 
197, 22 Cal.App. 2l5. 

43 C.J. p 1233 note 93. 

95. Mo.—^Bodam v. City of New 
Hampton, App., 290 S.W. 621. 

Fzimazy UaUUty of third person 
Under a statute postponing mu- 
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I nlcipal liability to that of the real 
wrongrdoer, it suffices for the answer 
to allege facts showing the primary 
liability of another.—^Raymond v. 
Sheboygan, 85 N.W. 540, 70 Wis. 818. 
Flea ox answer heU Insulllciiint or 
demurrable 

(1) Generally.—City of Marion v. 
Nunn, 166 S.W.2d 298, 292 Ky. 251— 
Wells V. Sheets. 281 S.W. 169, 213 
Ky. 438—43 C.J. p 1283 note 92 [b]. 

(2) In action against city to re¬ 
cover damages caused by diverting 
water on plaintlfTs property through 
changing grade of street, answer of 
city that improvement diverting wa¬ 
ter was by state's direction present¬ 
ed no defense, where street was not 
shown to be state highway and stat¬ 
ute gives dties of class of defendant 
exclusive control over its streets and 
highways.—Bodam v. City of New 
Hampton, Mo.App., 290 S.W. 621. 

96ii Cal.—^EV)xen v. Santa Barbara, 

184 P. 1142, 166 Cal. 77. 

48 C.J. p 1288 note 92 [a]. 

ActioiL for negligent hanflliug of ves¬ 
sel 

In action agralnst municlpeJLlty for 
damages due to negligence In han¬ 
dling vessel by pilot supplied by mu¬ 
nicipality which furnished pilots to> 
vessels entering and leaving its har- 
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Denials. An answer which denies an allegation 
of the complaint, but shows the existence of the 
fact it denies, is insufficient.®7 An answer verified 
by the mayor and denying any knowledge or infor¬ 
mation sufficient to form a belief touching the mat¬ 
ters alleged in the complaint is sufficient to raise an 
issue as to such matters and whether plaintiff was 
injured while exercising ordinary care.®® Howev¬ 
er, a denial in the form of a negative pregnant is 
insufficient,®® as where the answer admits that a 
highway was generally used by the public, but al¬ 
leges want of knowledge or information as to 
whether it was legally laid out or whether the 
municipality was bound to keep it in repair, with¬ 
out otherwise denying that it was a public high- 
way.i An argumentative denial may be good on 
demurrer.® 

Admissions. An answer admitting that the claim 
described in the complaint was duly filed admits 
every allegation as to the description of the claim, 
such as that it was in certain words and figures, 
duly verified, and presented by plaintiff on the date 
named.® However, a mere admission by defendant 
of the filing or presentation of a statement of claim, 
without a specific denial of its sufficiency, is not 
an admission that it is sufficient,^ nor is an admis¬ 
sion that a claim was filed on the date alleged in 
the complaint an admission that it was legally pre¬ 
sented, or that plaintiff was unable to present it 
within the prescribed time,® 

Reply. The rules applicable to plaintiff's reply in 
civil actions generally have been applied to the re¬ 
ply in actions for municipal tort with respect to 
various matters,® such as the sufficiency of the re¬ 
ply to raise certain issues.^ 


b. Alleging Contributory Negligence or Viola^ 
tion of Law 

A plea or answer setting up contributory negligence 
on the part of the plaintiff should, as a rule, specify with 
reasonable certainty the facts constituting such negligence 
and that It proximately contributed to the Injury. 

A plea or answer setting up contributory negli¬ 
gence should specify with reasonable certaintj- the 
acts constituting such negligence.® Although a 
statement constituting merely a conclusion of the 
pleader,® or a statement which is, at most, an in¬ 
ferential fact where no facts are averred justify¬ 
ing such inference,^® may be insufficient, it has been 
held that any objections in this respect may be 
waived by plaintiff filing his replication and going 
to trial on the answer.ii In a suit against a city to 
recover for injuries received by reason of a defec¬ 
tive street or sidewalk it has been held that a plea 
that plaintiff was chargeable with contributory neg¬ 
ligence should show facts, imposing on plaintiff a 
duty to avoid the defect or pitfall complained of, 
showing a reasonably safe way to travel to that 
end,^® and that it should also contain a general al¬ 
legation of negligence on the part of plaintiff^® 
and an allegation that such negligence proximately 
contributed to the in jury.A plea allegfing plain¬ 
tiffs violation of an ordinance should allege that 
such violation contributed proximately to the in- 
jury.i® The defense of contributory negligence 
need not be set up in the answer where the com¬ 
plaint alleges that plaintiff did not in any way bring 
about the injury by his own negligent act, or neg¬ 
ligently contribute to the injury.^® The sufficiency 
of various pleas or answers to show contributory 
negligence on the part of plaintiff has been de¬ 
termined under the foregoing rules.^^ 


bor. defense of ultra vires would not 
be available to municipality In ab¬ 
sence of pleading: raising such de¬ 
fense.—General Petroleum Corpora^ 
tlon of California v. City of Los An¬ 
geles. 70 P.2d 998. 22 Cal.App.2d 332. 
approval withheld by supreme court. 
72 P.2d 661. 22 Cal.App.2d 332. 

97. Ky.—Brownsville v. Arbuckle. 99 
S.W. 239, SO Ky.L,. 414. 

43 C.J. p 1238 note 6. 

SSL Wls.—Smalley v. Appleton. 86 N. 

W. 729. 70 Wls. 340. 

99. Wls.—Carpenter v. Rolling, 88 
N.W. 963. 107 Wis. 569. 

1. Wls.—Carpenter v. Rolling, su¬ 
pra. 

2. Ind.—^Teague v. Bloomington. 81 

X. R 103. 40 Ind.App. 68. 

43 C.J. p 1234 note 13. 

3. Wash.—Durham v. Spokane, 68 
P. 383. 27 Wash. 816. 

4. Wash.—Cslllns v. Spolume, 116 P. 


663. 64 Wash. 163. 35 L..R A.,N.S., 
840. 

48 C.J. P 1234 note 16. 

3. Wash.—^Hall v. Spokane. 140 P. 
848. 79 Wash. 303. 

& Fla.—State ex rel. City of Miami 

V. Knight 189 So. 425. 138 Fla. 
874. 

7. Ill.—^Petersen v. City of Gibson. 

64 N.E.2d 79. 322 IlLApp. 97. 

8. Ala.—Pankey v. City of Mobile, 
35 So.2d 497. 

48 C.J- p 1233 note 99. 

9. Ala.—^Birmingham v. Mauzey, 108 
So. 882. 214 Ala. 476. 

Ohio.—Wuest V. Cincinnati. 18 Ohio 
N.P.,N.S.. 249. 

la Ala.—^Houston v. Town of Wav- 
erly, 142 So. 80. 225 Ala. 98. 

11 . Mo.—Durham v. Bolivar, 81 S. 

W. 463. 106 Mo.App. 601. 

IS. Ala.—^Pankey v. City of Mobile, 
85 So.2d 497. 


13. Ala.—^Pankey v. City of Mobile, 
supra. 

Knowledge of defect ox pitfall 

In pedestrian’s action against city 
for injuries allegedly caused by de¬ 
fect In sidewalk, averments of neg¬ 
ligence In plea of contributory neg¬ 
ligence imports knowledge of defect 
or pitfall by pedestrian and a sense 
or appreciation of danger Incident to 
use of sidewalk.—^Pankey v. City of 
Mobile, supra. 

14h Ala.—^Pankey v. City of Mobile^ 
supra. 

16. Ala.—^Birmingham v. Mauzey, 
108 So. 882. 214 Ala. 476. 

18. S.C.—^McLees v. Anderson, 64 S. 
B. 750, 82 S.a 566. 

17. La.—^Howard v. Great Am. In- 
dem. Co., App., 86 So.2d 881, decree 
amended, rehearing denied 87 So. 
2d 468. 
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Sole negligence. Where a city improperly pleads 
sole negligence as an affirmative defense, such 
pleading may at best tend only to negative an aver¬ 
ment that the alleged wrong committed by the city 
was the proximate cause of the injury.^* 

c. Alleging Failure Properly to Give Notice of 
Claim 

Under soma statutes the question of the plaintiff’s 
failure to give the required notice of claim, or the ques¬ 
tion of the sufficiency of the notice given, should be rais¬ 
ed by affirmative pleading. 

Where a statute requiring that a city be given 
notice of injury as a prerequisite to the maintenance 
of a suit against it goes to plaintiff’s remedy and 
not to his right, it has been held that if the city 
wishes to raise the question of the failure of plain¬ 
tiff to give the required notice, or the question of 
the sufficiency of the notice given by plaintiff, it 
must do so by affirmative pleading.^S Where an ac¬ 
tion against a city is one recognized at common 
law, the failure of plaintiff properly to present his 
claim as required by statute may be waived if not 
raised by demurrer or answer.20 Also, where the 
complaint alleges the filing of notice of intent to 
sue, the municipality may be presumed to know 
whether or not it was filed, so that its denial of 
knowledge or information sufficient to form a belief 
as to such allegation is frivolous.^^ 

Where a complaint, in an action against a mu¬ 
nicipal corporation to recover for injuries received 
by reason of a defect in a street or a sidewalk, al¬ 


leges that plaintiff gave proper statutory notice of 
injury to the municipality, a denial by defendant of 
“the truth of the matters contained in plaintiffs 
complaint” has been held to constitute a denial of 
the allegation of due notice by plaintiff .22 Also, a 
general denial of an allegation by plaintiff that he 
regularly filed his claim for damages with a mu¬ 
nicipality as required by statute has been held suffi¬ 
cient to raise the question of the sufficiency of such 
claim.^3 An alleged failure to make a claim for 
damages within a stated time after injury as a ju¬ 
risdictional prerequisite to a suit against a city 
should be presented by a plea and not by a mo¬ 
tion to dismiss the action-^t 

§ 936. -Amendment 

In an action for tort against a municipal corporation 
or against one responsible for a defect or obstruction in 
a public street or way, the plaintiff may amend his plead¬ 
ing provided such amendment does not state a new cause 
of action or surprise or prejudice the defendant; an un¬ 
necessary amendment of the answer In such an action 
may be stricken. 

In an action for tort against a municipal corpo¬ 
ration or against one responsible for a defect or 
obstruction in a public street or way an amendment 
of the petition, declaration, or complaint which does 
not state a new cause of action, or surprise or 
prejudice defendant, may be permitted in further¬ 
ance of plaintiffs action^^ at any time before the 
case has been submitted to the jury.28 An amend¬ 
ment which adds nothing not covered by the orig¬ 
inal allegations should be denied, ^7 and, on the oth- 


Flsa or answer lield saffloient or not 
damnrrabla 

Ala.—^Houston v. Town of Waverly, 
142 So. 80, 225 Ala. 98. 

La.—^Howard v. Great Am. Indem. 
Co.. App., 36 So.2d 881, decree 
amended, rehecu'lng denied 87 So. 
2d 463. 

Tex.—^Depeder v. J. C. Penney Co., 
C1V.APP., 106 S.W.2d 380. 

48 C.J. p 1288 note 99 [a]. 

Flea or answer held insufficient or 
demurrable 

(1) In general. 

Ala.—^Aycock ▼. City of Decatur. 122 
So. 664, 219 Ala. 486. 

Okl.—City of Weatherford v. Luton. 

117 P.2d 765, 189 Okl. 438. 

48 C.J. P 1233 note 99 [bj. 

(2) In action against city for dam¬ 
age to fruit trees and growing crops 
sustained when reservoir brush fire 
set by city utility superintendent 
spread to plaintiffs’ property, plea 
of plaintiffs' contributory negligence 
by suffering their adjacent premises 
to grow up in combustible vegetation 
and fkllure to cut it. causing the 
burning of the property, was demur¬ 
rable.—City of Marion v. Nunn, 1166 
S.W.2d 298, 292 Ey. 261. 


la Ohio.—Gottesman v. City of 
Cleveland, 52 N.K2d 644, 142 Ohio 
St. 410. 

la Mo.—^David V. City of St. Louis, 
96 S.W.2d 858, 889 Mo. 241, 106 
A.L.R. 849—Wagner v. Webb City, 
App., 168 S.W.2d 596—Sanders v. 
Kansas City, 107 S.W.2d 795, 232 
Mo.App. 407—^Koontz v. City of SL 
Louis, 89 S.W.2d 686, 280 Mo.App. 
128. 

SO. Wyo.—^Town Council of Town of 
Hudson V. Ladd, 263 P. 708, 87 
Wyo. 419. 

21. N.T.—Bogart v. New York, 112 
N.Y.S. 549. 128 App.Div. 139—Pur^ 
dy V. New York. HO N.Y.S. 822, 
126 App.Div. 820, reversed on oth¬ 
er grounds 86 N.E. 660, 198 N.Y. 
621. 

sa Conn.—^Bartels v. Town of Wind¬ 
sor. 59 A.2d 685, 134 Conn. 569. 

sa CaL—^Hall v. City of Los An¬ 
geles. 120 P.2d 13. 19 Cal.2d 198. 

24. Pla.—State ex reL City of Mi¬ 
ami V. E:n:ight, 189 So. 426, 188 Fla 
374. 

sa Iowa—Smith v. City of Daven¬ 
port. 201 N.W. 47, 198 Iowa 1295. 
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Pa—^Pennsylvania R. Co. v. City of 
Pittsburgh, 6 A.2d 907, 835 Pa. 
449. 

48 C.J. p 1234 note 19. 

Amendments held not to change 
cause of action 

Ga—Jones v. City of Atlanta, 82 S. 
E. 540, 142 Ga 151. 

Idaho.—Todd v. City of Halley, 260 
P. 1092, 45 Idaho 175. 

Iowa—Smith v. City of Davenport. 
201 N.W. 47. 198 Iowa 1296—Prazee 

V. City of Cedar Rapids, 131 N.W. 
83, 151 Iowa 251—^Woods v. Incor¬ 
porated Town of Lisbon, 116 N.W. 
143, 138 Iowa 402, 128 Am.S.R. 208, 
16 L.R.A.,N.S.. 886. 

La—James v. City of New Orleans. 

91 So. 846, 151 La 480. 

Mich.—^Knudsen v. Muskegon, 122 N. 

W. 519, 168 Mich. 185—Lyle v. City 
of Detroit, 122 N.W. 108, 167 Mich. 
488. 

43 C.J. p 1234 note 19 [f]. 

28. Ga—Columbus v. Anglin, 48 S. 
E. 318, 120 Ga 786. 

27. Conn.—^Pope v. New Haven, 99 
A. 61, 91 Conn. 79, L.R.A.1917B 
1289. 

48 aj. P 1284 note 25. 
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er hand, an amendment which changes the original 
action to a distinctly different ground should also be 
denied,^* as where a complaint charging negligence 
in the maintenance of streets is amended so as to 
charge a nuisance.^® 

While plaintiff may be permitted to amend his 
pleading to show service of notice of injury or 
presentation of claim where such an amendment 
does not state a new cause of action,^0 where a 
pleading fails to state a cause of action because it 
does not allege the service of statutory notice plain¬ 
tiff may not be permitted to amend his pleading to 
allege such material fact inasmuch as it would set 
up a new cause of action.^^ Also, where no cause 
of action exists at the time of bringing suit, be¬ 
cause of failure to give the statutory notice of claim, 
an amendment, by substituting a date subsequent to 
the giving of the notice, may properly be denied.32 
Where a notice of claim against a municipality is 
timely filed on behalf of an infant and in complete 
form but is without signature in the jurat of veri¬ 
fication, it has been held that an amended complaint 
may be filed on behalf of the infant showing the 
service of a properly verified notice,®^ but that sim¬ 
ilar relief may not be given as to the parent’s cause 
of action.84 

Amendment of answer. An unnecessary amend¬ 
ment of the answer may be stricken.®® 

§ 937. -Issues, Proof, and Variance 

a. In general 


b. Matters to be proved 
c Evidence admissible under pleadings 

d. Variance 

e. Notice of claim and pleading or proof 
a. In General 

In an action for tort against a municipal corporation 
or against one responsible for a defect or obstruction In a 
public street or way, the plaintiff may rely only on the 
particular cause of action set forth In his pleading and 
established by his proof and the defendant may rely only 
on such matters as are put In Issue by the answer or 
other pleading. 

In an action for tort against a municipal corpora¬ 
tion or against one responsible for a defect or ob¬ 
struction in a public street or way, plaintiff may re¬ 
ly only on the particular cause of action set forth 
in his pleading and established by his proof,®® and 
in like manner defendant may rely on such matters 
of defense only as are put in issue by the answer 
or other pleading.®^ Thus the issues are confined 
to those raised by the pleadings and the proof,®® 
and the jury may consider those issues only and no 
others.®® 

General issue. In an action for negligence 
against a municipal corporation a general denial 
has been held to put in issue the fact that the in¬ 
jury complained of resulted from the negligence of 
defendant.®® However, matters of justification, 
avoidance, or excuse must be specifically pleadecL®^ 
A general denial has been held not to deny the cor- 


88. N.T.—Wlttman v. City of New 
York, 80 N.Y.S. 1022, 80 App.Div. 
686 . 

89, N.T.—Wlttman v. New York, su¬ 
pra. 

Sa Ala.—City of Blrmlnsliani ▼. 

Scott, 117 So. S6, 217 Ala. 616. 
AmemdnLent held allowable 

(1) In a proceeding by notice of 
motion against a city to recover dam¬ 
ages for Injuries received by reason 
of an obstruction negligently allowed 
to remain on a public street or way, 
plaintiff was entitled to amend his 
notice of motion to allege presenta¬ 
tion of claim against the city where 
actual pleading of the filing of the 
claim was not a condition precedent 
to the maintenance of the proceed¬ 
ing against the city and the city had 
notice of the claim for a long period 
and was not prejudiced.—City of 
Richmond v. Jeter, 141 S.R. 260, 149 
Va. 285. 

(2) In a suit against a municipal 
corporation under a statute where¬ 
by the failure to serve the required 
notice of Injury on the city does not 
prevent the complaint from being 
sufficient to support a verxUct and 


Judgment against the city, notwith¬ 
standing It may be defective on de¬ 
murrer, an amendment of the com¬ 
plaint merely showing that statutory 
notice was given to the city was 
properly allowed, since it related to 
the same injury or subject matter as 
the original complaint and was not a 
departure therefrom.—City of Bir¬ 
mingham V. Scott, 117 So. 65, 217 
Ala. 615. 

31. Ill.—Wllllg V. City of Chicago 
Heights, 149 Ill.App. 8. 

38. Mass.—^Miller v. Rosenthal, 165 
N.B. 3, 258 Mass. 868. 

33. N.Y.—Briggs v. Village of Peek- 
skill, 19 N.Y.S.2d 11, 259 App.Div. 
819. 

34. N.Yd—^Briggs v. Village of Peek- 
skill, supra. 

35. Iowa.—^Farley ▼. Des Moines, 
203 N.W. 287, 199 Iowa 974. 

33, N.C.—Hampton v. Town of Spin- 
dale, 187 S.E. 776, 210 N.a 646, 107 
A.LI.R 1188. 

48 C.J. p 1286 note 86. 

Eleotloii between defeots 
Where a declaration describes a 
defect In a sidewalk, the fact that 
witnesses disagree as to the loca- 
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tlon of the defect and that there Is 
evidence of another defect which 
might have caused the injury does 
not require plaintiff to elect on which 
of the two defects he will rely as 
having caused the injury.—Hall v. 
Cadillac, 72 N.W. 33. 114 Mich. 99. 

37- Or.—^Miller v. City of Woodbum, 
270 P. 781. 126 Or. 621. 

43 C.J. p 1235 note 37. 

38. Iowa.—^Nichols Roofing & Pav¬ 
ing Co. V. City of Des Moines, 246 
N.W. 358, 215 Iowa 894. 

Okl.—Oklahoma City v. Hayden. 87 
P.2d 642. 169 Okl. 502. 

39. Mo.—^Womach v. St. Joseph, 67 
S.W. 688, 168 Mo. 286. 

N.Y.—Klepper v. Seirmour House 
Corporation of Ogdensburg, 158 N. 
H. 29, 246 N.Y. 85. 62 A.L..R 955. 
43, Mo.—Young v, Kansas City, 27 
Mo.App. 101. 

41. Tex.—City of Wichita Falls v. 
Crummer, Clv.App., 71 S.W.2d 588, 
error dismissed. 

48 aJ. p 1287 note 70. 

£aOk of funds for repairs 
Minn.—^Netzer v. Crookston City, 61 
N.W. 21. 59 Minn. 244. 

Tex.—City of Wichita Falls v. Crum- 
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porate character of defenciant.'** 

A plea of general issue has been held sufficient 
to deny that defendants constructed the instrumen¬ 
tality causing plaintiffs injury^ 3 and to deny a 
charge of joint liability on the part of defendants 
for such injury.** A general denial to a petition 
alleging that defendant company was grading a 
street on a certain date has been held to raise the 
issue that the company was not then grading the 
street*® and that it was not required to maintain the 
sidewalk where the injury occurred.*® A defense 
that the municipality is not liable for the negligent 
acts of an employee in the discharge of governmen¬ 
tal functions need not be pleaded in order to be 
available.*^ A plea of the general issue has been 
held not to admit the existence of the street where 
the injury is alleged to have occurred and its con¬ 
trol by defendant municipality.*® 

A general denial or plea of the general issue has 
been held sufficient to put in issue the filing of a no¬ 
tice or statement of claim in the time and manner 
prescribed,*® and where plaintiff merely alleges that 
he gave proper statutory notice of injury without 
reciting the notice in the complaint or annexing it 
thereto, the filing of a general denial by defendant 
municipality has been held not to constitute a waiv¬ 
er of the question whether proper notice was giv¬ 
en.®® However, it has also been held that the want 
or insuf&ciency of such notice must be specially 
pleaded.®! 


b. Matters to Be Proved 

All material facts put -In Issue must be proved, bu^ 
It Is not necessary to prove Immaterial allegations. 

All material facts put in issue must be proved as- 
alleged,®® even, it has been held, to unnecessary par¬ 
ticularity;®® but it is not necessary to prove in\- 
material allegations.®* Controverted facts neces¬ 
sary to the establishment of the cause of action 
must be proved whether or not alleged.®® Where 
essential to a recovery, negligence®® or willful or 
wanton conduct®"^ on the part of defendant must 
be proved, but where not essential to a recovery 
negligence need not be proved.®® Likewise, where 
necessary to sustain a recovery, notice of the de¬ 
fect on the part of the municipal corporation,®® the 
filing or presentation by plaintiff of the statutory 
notice or claim,®® and compliance with a charter 
provision requiring that an action against a city 
be commenced within a stated time®! must be 
proved. Where the complaint alleges a specific act 
of negligence, plaintiff must prove facts connecting 
the injury sued for with the negligence alleged.®* 

Where plaintiff does not allege compliance with 
a statute requiring the filing of a notice of claim 
it may not be necessary for him to prove the filing 
of the notice.®® Also, where plaintiff proves serv¬ 
ice on defendant of the statutory notice of acci¬ 
dent, he may not be required to make afiirmative 
proof of the truth of the recitals in the notice®* un- 


mer, Clv.App., 71 S.W.2d 588, error 
dismissed. 

42. Ind.—^Bedford v. Woody, 63 N. 
E. 838, 38 Ind App. 281. 

43. Ill.—Blade v. Site of Ft. Dear¬ 
born Bldsr. Corporation, 345 Ill. 
App. 484. 

44. Ill.—Blade v. Site of Ft. Dear¬ 
born Bldff. Corporation, supra. 

46. Mo.—Cummings v. Halpin, App., 
27 S.W.2d 718. 

46L Mo.—Cummings v. Halpin, su¬ 
pra. 

47. N.T.—Wilooz V. Rochester, 83 N. 
B. 1118, 190 N’.T, 187, 17 L.R.A.,N. 
S., 741, 18 AnzLCas. 759. 

4& Ill.—Campion v. Decatur. 151 
IlLApp. 141. 

49. Wls.—Eron v. Stevens Point, 66 
N.W. 410, 85 Wls. 879. 

43 aJ. p 1288 note 81. 

sa Conn.—^Bartels v. Town of 
Windsor, 59 A.2d 635, 134 Conn. 
669. 

61. Mo.—Wagner v. Webb City, 
App., 168 S.W.2d 696—Sanders v. 
Kansas City. 107 S.W.2d 795, 282 1 
MoJ^pp. 407. 

48 CJ. p 1288 note 82. | 


62. Mo.—^Bartholomew v. Ward Inv. 
Co., 7 S.W.2d 380, 223 Mo.App. 949. 

Pa.—^Badger v. Upper Darby Tp., 
Com.Pl., 82 Del.Co. 34, reversed on 
other grounds 36 A.2d 607, 348 Pa. 
551. 

48 C.J. p 1235 note 41. 

Ordinance relating to onstomaxy pro^ 
oadnre 

In pedestrian's action against mu¬ 
nicipality and power company for 
Injuries sustained when be stepped 
into hols which had been excavated 
and refilled by power company and 
turned over to municipality for pav¬ 
ing. evidence of ordinance relating 
to customary procedure to be fol¬ 
lowed in situations of a like nature 
which had been set out in hec verba 
In power company's amswer, was held 
unnecessary where municipality filed 
no pleading denying or disputing pro¬ 
visions of ordinance.—Acker v. Kan¬ 
sas City, Mo.App., 104 S.W.2d 1065. 

63. IlL—Chicago v. Dlgnan, 14 Ill. 
App. 128. 

64. Ind.—Lafayette ▼. Weaver, 92 
Ind. 477. 

55. Okl.—Salyer OU Co. v. Miller. 

73 P.2d 147, 181 OkL 171. 

W.Va—^Roth V. City of MoundsvUle, 
190 SJ31 832. 118 W.Va. 288. 
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6& W.Va—^Roth v. City of Mounds- 
vllle, supra. 

67. in. —City Trust & Savings Bank 
v. City of Kankakee. 264 Ill.App. 
489. 

68. W.Va.—^Taylor v. City of Hunt¬ 
ington. 80 S.B.2d 14, 126 W.Va. 732. 

69. La—^Miller v. City of New Or¬ 
leans, App., 162 So. 141. 

W.Va—^Roth V. City of Moundsvllle, 
190 S E. 832, 118 W.Va 283. 

6a Mass.—King v. City of Boston, 
16 N.E.2d 191, 800 Mass. 377. 

N.C.—^Foster v. City of Charlotte, 
174 S.E. 412, 206 N.C. 628. 

Tex.—City of Beaumont v. Murphy, 
Clv.App., 107 S.W.2d 468, error dis^ 
missed—^ty of Beaumont v. Bak¬ 
er, Clv.App., 96 S.W.2d 1886. Er^ 
ror dismissed. 

Va—Jackson v. City of Richmond, 
146 S.B. 308, 162 Va 74. 

48 C.J. P 1235 note 42. 

61. N.T.—^Yablonsky v. City of New 
York, 219 N.Y.S. 121, 128 Mlsc. 
469. 

62. S.D.—McLlnn v. NoU, 274 N-W. 
838, 66 S.D. 440. 

63. Ala—^Malae v. City of Gadsden, 
166 So. 796. 282 Ala 82. 

ea Ill.—Simen v. City of Chicago, 
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less sueh recitals are challenged and put in issue.^^ 

Where negligence is pleaded in an action to re¬ 
cover damages caused by a nuisance it has been held 
that such allegation must be proved, although it 
may not have been essential to the cause of ac¬ 
tion,®® but one suing to recover for injuries caused 
by reason of the maintenance of a public nuisance 
by defendant may not be required to prove negli¬ 
gence.®*^ 

Where several defects or negligent acts charged. 
In the absence of an allegation that the injury com¬ 
plained of resulted from combined acts of negli¬ 
gence,®® where several defects or negligent acts are 
charged, all need not be proved, but proof of any 
one or more of them is sufficient,®® as where a com¬ 
plaint alleges a failure to repair a street and the 
placing of an obstruction therein, and the proof 
shows only a failure to repair.*^® Thus, where neg¬ 
ligent construction and negligent maintenance of a 
sewer are alleged, proof of either is sufficient.^^ 

Several defendants. Ordinarily negligence may 
be charged jointly against several defendants and 
recovery had against those who are shown to have 
been negligent.^® However, where plaintiff charges 
negligence ly one defendant in one respect, and 
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negligence by another in another respect, and that 
the two acts of negligence concurred in producing 
the injury, it is essential to a recovery that the neg¬ 
ligence of both be proved.^® Thus, where plaintiff 
predicates a right of recovery solely on the negli¬ 
gence of a contractor in causing an obstruction on 
the sidewalk, and permission of the obstruction by 
the municipality, a recovery may not be had against 
the municipality where plaintiff does not show him¬ 
self entitled to recover against the contractor.'^^ 

General issue, A general denial or plea of the 
general issue puts plaintiff to proof of all his ma¬ 
terial allegations, deniable by plea in bar.^® 

c. Evidence Admissible under Pleadings 

(1) In general 

(2) General issue 

(1) In General 

In an action to recover damages for a municipal tortr 
the evidence must be confined to the Issues made by the 
pleadings. 

As in other civil actions, the evidence must be 
confined to the issues made by the pleadings, and 
matters which are not alleged may not lawfully be 
proved*^® unless, according to the decisions on 


279 Ill.App. 80—Hazzard v. City of 
Chicagro, 259 IlLApp. 169. 

65. Ill.—Frey v. City of Chicago, 
162 N.R 139, 830 Ill. 640—Simon v. 
City of Chicago, 279 IlLApp. 80— 
Hazzard v. City of Chicago, 269 IlL 
App. 166. 

66. Ala.—^Montgomery v. Stephens, 
69 So. 970, 14 Ala.App. 274. 

67. Mass.—^Lamereaux v. Tula, 44 N. 
R2d 789, 312 Maas. 359. 

68. Colo.—City of Longmont v. 

Swearingen, 254 P. 1000, 81 Colo. 
246. 

69. Colo.—City of Longmont v. 
Swearingen, supra. 

Ind—City of New Castle v. Smith- 
Jackson Co., 161 N.E. 692, 87 Ind. 
App. 418. 

43 C.J. p 1235 note 46. 

70. Ky.—Oakdale v. Sanders, 159 S. 
W. 812, 155 Ky. 352. 

71. Ind.—Logansport v. Newby, 98 
N.R 4, 49 Ind.App. 674. 

78. Md.—Canton Co. v. Seal, 126 A. 

63, 144 Md. 174. 

43 C.J. p 1236 note 50. 

78. Ill.—Richmond v. Marseilles, 190 
IlLApp. 227. 

74. Mo.—^Hesselbach v. St. Leuls, 78 
S.W. 1009. 179 Mo. 505. 

7A. Wls.—^Eron v. Stevens Point, 65 
N.W. 410. 85 Wls. 879. 

76. CaL—^Plttam v. City of River¬ 
side, 16 P.2d 768, 128 CalAj?p. 67. 
Ky.—-Board of Common Council of 


Frankfort v. Hall. 13 S.W.2d 755, 
S27.Ky. 599. 

N.Y.—Shaw V. City of Lock*port, 233 
N.Y.S. 86, 133 Misc. 393. 

48 C.J. p 1236 note 54. 

Hvidenoa held admlsslhle TULdsr 
pleadings 

(1) In general. 

Conn.—Capozzi v. City of Waterbury, 
160 A. 435, 116 Conn. 107. 

Mo.—^Roberts v. City of Lamar, App., 
99 S.W.2d 498. 

Ohio.—^Kercher v. City of Conneaut, 
65 N.E.2d 272, 76 Ohio App. 491. 
Pa.—Jennings v. City of Philadel¬ 
phia^ 178 A. 805, 117 Pa.Super. 462. 
Tenn.—^Wheeler v. City of Maryville, 
App., 203 S.W.2d 924. 

43 C.J. p 1236 note 54 [b]. 

(2) Petition alleging that city’s 
discharge of sewage in ditch caused 
offensive, obnoxious, and poisonous 
odors was held to permit testimony 
as to health hazard.—^Hlll v. City of 
Winterset 214 N.W. 592, 203 Iowa 
1392, followed in Brooker v. City of 
Winterset 215 N.W. 668. 

(8) A declaration, alleging that 
Jail lot entrance in concrete sidewalk 
was negligently made with slick 
coating and was a constant danger 
to pedestrians and that entry across 
sidewalk, where plaintiff fell, was 
made slick and unsafe for public 
travel, did not exclude proof of de¬ 
fendant city's negligent maintenance 
of sidewalk, although l€uiguage used, 
might be taken as referring to struc¬ 
tural defect In walk.—^Wheeler v. 1 
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City of Maryville, Tenn.App., 203 S. 
W.2d 924. 

Bvldenoe held Inaflnilsslhle under 
xdeadliigs 

(1) In general. 

Ala.—City of Birmingham v. Wil¬ 
liams, 153 So. 639, 228 Ala. 456. 
Ky.—City of Hazard v. Eversole, 183 
S.W.2d 906, 280 Ky. 621. 

N.Y.—Nuccio V. Long Island R. Co., 
27 N.Y.S.2d 655. 262 App.Dlv. 763. 
Tex.—Jones v. State Fair of Texas, 
CivA.pp., 127 S.W.2d 948, error dis¬ 
missed, Judgment correct. 

48 C.J. P 1286 note 64 [c]. 

(2) Evidence of damage to proper¬ 
ty because of insufficient culvert was 
held inadmissible, where petition al¬ 
leged injury to health, comfort, and 
peace only.—City of Prestonshurg v. 
Lafferty, 291 S.W. 1089, 218 Ky. 652. 

<3) Where complaint alleged that 
pedestrian was injured because of 
failure of owner and occupant of 
premises to remove snow and Ice 
from adjoining sidewalk as required 
by ordinance, evidence of artificial 
accumulations of Ice and snow creat¬ 
ed by negligent acts of owner and 
occupant in violation of common-law 
obligation owing i>ede8trlan was not 
admissible under concluding allege^ 
tlon that pedestrian was Injured be¬ 
cause of negligence of owner and oc¬ 
cupant In not caring for ice and snow 
as required by law and in their neg¬ 
ligence In performance of th^ duty 
owing to pedestrian.—Ouelette ▼. 
Miller, 183 A. 841. 184 Me. 162. 



§ 937 


MUNICIPAL CORPORATIONS 


63 C.J.S. 


the question, there is an amendment.77 Where 
a specific defect is described in the complaint as 
the cause of the injury, plaintiff as a general rule 
will be confined to proof of the defect thus plead- 
ed.'^s Also, where a specific act or several specific 
acts of negligence are charged, the proof should be 
confined to the specific act or acts charged.^® How¬ 
ever, evidence otherwise admissible may be received 
if the matters to which it relates are expressly or 
by clear inference embraced within the scope of 
the pleadings or have a tendency to prove or ex¬ 
plain the facts alleged, even though such matters 
were not specifically alleged,®® or the issue relating 
thereto has been withdrawn,®^ 

Ordinances, Where an ordinance is offered to 
show negligence or breach of duty on defendant’s 
part, it may be received in evidence, although not 
specially pleaded,®® unless the cause of action is 
based on the ordinance.®® Where a complaint in 
an action to recover for injuries refers to and an¬ 
nexes as an exhibit a copy of an ordinance declar¬ 
ing that public sidewalks which, as a matter of 
fact, are in a condition to endanger persons pass¬ 
ing thereon are nuisances and unlawful, but where 
the complaint does not charge that defendants vio¬ 
lated the ordinance, the ordinance may be admitted 
as evidence only in support of some other allegation 
of negligence,®^ and then only if the ordinance con¬ 
fers a right on plaintiff for a violation of it.®® 

Notice of defect. An allegation that a defective 
condition existed long prior to the accident ‘‘and 
was so known to be by the defendant” has been held 
sufficient to charge constructive notice of the defect 
so as to authorize the admission of evidence of con¬ 
structive notice thereof.®® Where the complaint 


alleges that defendant had notice of the defect 
which caused the injury, evidence of other defects 
therein, and of injuries to persons other than plain¬ 
tiff, is sometimes admissible for the purpose of 
proving notice as alleged.®^ Where actual notice is 
not alleged, defendant may not introduce evidence 
to prove that such actual notice had not been 
brought to it.®® Where, however, plaintiff fails to 
allege that defendant had notice of the defective 
condition, but where defendant introduces evidence 
showing that it did not have such notice, plaintiff 
may introduce evidence to show that defendant had 
notice.®® 

Notice of injury or claim. Where plaintiff does 
not allege that notice of the injury was duly served, 
proof of the service of such notice is inadmissible.®® 
So too, where plaintiff does not allege waiver or es¬ 
toppel on the part of defendant with respect to no¬ 
tice of injury or claim, evidence of such waiver or 
estoppel may not be admitted.® ^ Moreover, waiver 
of notice may not be proved under a complaint al¬ 
leging service of notice.®® Where plaintiff pleads 
a second notice of injury, given within the statutory 
period, he thereby abandons the first, and evidence 
relating to the first notice is inadmissible.®® Where 
the petition refers to a copy of the notice and sets 
it out verbatim as an exhibit thereto and the answer 
of defendant admits service of the notice, evidence 
of the service of notice of injury is inadmissible.®^ 

(2) General Issue 

A general denial, In an action for negligence, has been 
held to permit the defendant to show that the Injury 
complained of arose from some cause other than Its neg¬ 
ligence, or any other fact negativing Its negligence. 

In an action for negligence, a general denial has 


77- Ill.—Schafer v. City of Edwarda- 
vllle. 82 N.E.2d 979. S09 Ill.App. 
437. 

N.T.—Bedell v. New York, 90 N.Y.S. 

936. 99 App.Dlv. 128. 

7a N.T.—Caven v. Troy, 44 N.Y.S. 

244, 15 App.Dlv. 168. 

Ohio.—^East Cleveland v. Wlald, 183 
N.E. 798, 103 Ohio St. 378. 

79. N.Y.—^Hacker v. Prank J. Mc¬ 
Nulty & Co., 18 N.T.a2d 181, 269 
App.Dlv. 111. 

43 C.J. p 1236 note 57. 

SO. S.C.—^Lancaster v. Columbia, 88 
5.E. 463, 104 S.C. 228. 

43 C. J. p 1286 note 58. 

Bvldenoe ae to defect or obat mc t l on 
cauadng' Injnry 

(1) In general.—^Hohman v. Bor^ 
ough of North Braddock. 156 A. 705, 
102 Pa.Super. 830—43 G.J. p 1236 
note 58 [b]. 

(2) In action against city for In¬ 
juries sustained by fall into manhole. 


admission of evidence that high 
grass had grown over and around 
and down Into manhole so as to pre¬ 
vent its cover fitting and closing 
properly was not error, notwith¬ 
standing petition did not expressly 
allege full condition of grass, where 
petition alleged that manhole was 
improperly covered, and that cover 
was overgrown with grass and in 
dangerous condition.—Oklahoma City 
V. Jones, 60 P.2d 617. 177 Okl. 482. 
81. Iowa.—^Dow v. Nora Springs, 160 
N.W. 897. 

48 C.J. p 1237 note 59. 

88. Cal.—^Robbins v. Hercules Gaso¬ 
line Co., 261 P. 697, 80 Cal.App. 271. 
48 C.J. p 1287 note 60. 

83. Mo.—^Bailey v. Kansas City, 87 
S.W. 1182, 189 Mo. 508, 514. 

48 C.J. p 1287 note 61. 

84. Cal.—^Daly v. Mathews, 122 P. 
2d 81, 49 Cal.App.2d 545. 

88i CaJL—^Daly v. Mathews, supra. 

414 


86. Fa.—Marie v. City of Pitts¬ 
burgh, 194 A. 902, 828 Pa. 253. 

87. Mich.—Strudgeon v. Sand Beaoh. 
65 N.W. 616, 107 Mich. 496. 

Tex.—^Belton v. Turner, Civ.App., 27 
S.W. 881. 

88. Kan.—Junction City v. Blades, 
41 P. 677, 1 Kan.App. 85. 

89. La.—Miller v. City of New Or¬ 
leans. App.. 152 So. 14L 

90. Ill-Nlcastro v. Chicago, 175 Ill. 
App. 634. 

91. Ala—^Malse v. City of Gadsden, 
166 So. 795, 282 Ala 82. 

Utah.—^Hamilton v. Salt Lake City, 
106 P.2d 1028, 99 Utah 862. 

92. N.T.—Merwln v. Utica 158 N. 
Y.S. 267, 172 App.Div. 61. 

93. R.I.—^Foxwell v. Sullivan, 84 A. 
1092, 34 R.I. 638. 

94. Iowa.—^Taylor v. City of Sibley, 
29 N.W.2d 261, 288 Iowa lOlO, 
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been held to put in issue the negligence that caused 
the injury, and to permit defendant to show that it 
arose from some other cause,95 or any other fact 
negativing its negligence.98 In an action for injury 
to a passenger in a collision between the vehicle in 
which he was riding and an obstruction in the 
street, evidence that the injury was proximately due 
to the recklessness of the driver of such \’ehicle may 
be shown under a general issue.®^ Likewise, the de¬ 
fense that plaintiff was injured while illegally trav¬ 
eling on Sunday may be shown under a general de- 
nial.99 

While it has been held that in an action against 
a city for injuries caused by the negligence of city 
employees and agents, the city may show, under a 
general denial, that the acts were ultra vires as be¬ 
ing beyond the scope of power delegated to the mu¬ 
nicipality by the legislature,®9 or as being acts by 
a municipal officer which the city had the power to, 
but did not in fact, authorize him to commit,^ it 
has also been held that a municipality sued for the 
creation and maintenance of a nuisance may not 
defend on the ground that the acts complained of 
were ultra vires where it does not plead such a 
defense.® 
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Contributory negligence. In some jurisdictions 
plaintifFs contributory negligence is put in issue by 
a general denial, so as to admit evidence thereof in 
defense;® but in other jurisdictions contributory 
negligence is an affirmative defense which must be 
specially pleaded, and evidence thereof is not admis¬ 
sible under the general issue.* 

d. Variance 

The proof must correspond to and support the plead¬ 
ings and Issues, and any material variance between the 
pleading and the proof Is fatal to a recovery; but sub¬ 
stantial correspondence of proof to allegation Is sufficient. 

The proof must correspond to and support the 
pleadings and issues,® and any material variance 
between the pleading and the proof,® as in describ¬ 
ing the place of the defect or accident,^ is fatal to 
a recovery. Thus, if the declaration alleges mis¬ 
feasance and plaintiff proves nonfeasance, the vari¬ 
ance is fatal and plaintiff may be nonsuited,® and 
an averment that defendant willfully obstructed a 
sidewalk is not sustained by mere proof of negli¬ 
gence in failing to remove the obstruction or to put 
up notices or barriers around it.® 

Substantial correspondence of proof to allegation 
is sufficient, and slight variances,^® as in alleging 


95. Ala.—Huntsville ▼. Phillips, 67 
So. 664. 191 Ala 524. 

Mo.—^Youns V. Kansas City, 27 Mo. 
App. 101. 

96. Tex.—Clark v- City of Eastland, 
Civ.App., 134 S.W.2d 509. 

48 C.J. p 1237 note 73. 

97. Ala.—^Huntsville v. PhlUlps, 67 
So. 664, 191 Ala. 624. 

98. Mass.—Jones v. Andover, 10 Al¬ 
len 18. 

99. Tex.—City of Waco v. Thomp¬ 
son, Clv.App., 127 S.W.2d 223, er¬ 
ror dismissed, Judgment correct. 

1. Tex.—City of Waco v. Thompson, 
supra. 

8. Iowa.—^Fitzgerald v. Sharon, 121 
N.W. 523, 143 Iowa 730. 

3. Ind.— New Albany v. McCulloch, 
26 N.E. 1074, 127 Ind. 500. 

Iowa.—^Fembach v. Waterloo, 41 N. 
W. 370, 76 Iowa 598. 

4. Okl.—Cushing V. Bowdlear, 177 
P. 561, 74 Okl. 138. 

48 C.J. p 1238 note 80. 

5. Ohio.—Winkler v. City of Colum¬ 
bus, App., 71 N.E2d 729, reversed 
on other grounds 77 N.E.2d 461, 149 
Ohio St. 39. 

Pa.—Pennsylvania R. Co. v. City of 
Pittsburgh. 6 A.2d 907, 885 Pa. 449. 

43 C.J. p 1238 note 84. 

Proof to conform to pleadings 

Ala.—City of Birmingham v. Estes, 
159 So. 201, 229 Ala. 671, 97 A.L.B. 
114. 


Mo.—^Huggins v. City of Hannibal, 
App., 12 S.W.2d 604. 

Pa.—^Pennsylvania R. Co. v. City of 
‘Pittsburgh, 6 A.2d 907, 335 Pa. 449. 
48 C.J. P 1238 note 84 [a]. 

6. Miss.—City of Meridian v. Peavy, 
194 So. 695, 188 Miss. 168. 

43 C.J. p 1238 note 85. 

Proof of part of matters alleged 
There Is no variance where the 
proofs sustain a portion of the alle¬ 
gations of the pleading, provided 
such portion Is sufficient to consti¬ 
tute a cause of action.—Oakdale v. 
Sanders, 159 S.W. 812, 155 Ky. 852. 
rehearing denied 160 S.W. 952, 156 
Ky. 234. 

Tarlanoes hdd material 

(1) Generally. 

Md.—^Baltimore v. Stalfort, 91 A. 476, 
128 Md. 269. 

Pa.—^Lilndner v. Forest City Bor¬ 
ough, 11 Pa.Dlst. & Co. 245. 

43 C.J. p 1238 note 85 [a]. 

(2) Between allegation that plain¬ 
tiff's fall was due to large accumu¬ 
lations of snow and ice and evidence 
that municipality was negligent in 
failing to provide drains to carry off 
the water flowing from adjacent ter¬ 
raced grounds onto sidewalk.—^Mc¬ 
Donough V. Borough of Munball, 200 
A. 638, 831 Pa. 468. 

7- N.T.—Bonny v. New York, 141 N. 

T.S. 8. 156 APP.D1V. 287. 

43 C.J. P 1238 note 86. 

& Del.—^Flanagan v. Wilmington, 9 
Del. 548. 


9. Ala.—^Birmingham v. Tayloe, 16 
So. 576. 105 Ala. 170. 

10. Idaho.—^Berland v. City of Hal¬ 
ley, 101 P.2d 17. 61 Idaho 833. 

43 C.J. p 1289 note 89. 

▼axiances held Immaterial or not fa¬ 
tal 

(1) Generally. 

Ala—City of Tuscaloosa t. Fair, 167 
So. 276. 232 Ala 129. 

Ga—^McFarland v. City of McCays- 
vllle, 148 SE. 421, 39 GaApp. 739. 
Idaho.—^Berland v. City of Halley, 
101 P.2d 17, 61 Idaho 833. 

Mo.—Obert v. City of St. Louis, App., 
148 S.W.2d 12'6—Kling v. Ktmsas 
City, 61 S.W.2d 411, 227 Mo.App. 
1248. 

Pa—Julian v. City of Philadelphia 
24 A.2d 69, 147 PaSuper. 823. 

R. I.—^Malo V. McAloon, 18 A.2d 245, 
65 R.I. 26. 

43 aJ. p 1239 note 89 Ta]. 

(2) Between pleading which as¬ 
cribed accident to collapse of shed on 
rear of premises and proof that on 
occasion of accident Infant success¬ 
fully avoided a few bricks which fell 
some distance eihead of her from 
shed as she was walking In alley, 
but that she was injured in fall when 
she tripped over a brick frozen Into 
the earth surface of alley.—Leonard 
V. Home Owners LKian Corp., 60 N.Y. 

S. 2d 78. 270 App.Dlv. 363. 

(3) Between pleading alleging that 
deceased was struck on head by 
board which knocked him from wag^ 


415 
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the timeii or place^^ of the accident or injury are 
immaterial, where there is no claim of surprise or 
that the opposite party was misled.i3 Thus, where 
the action is based on the negligence of defendant 
in allowing a public street or way to become de¬ 
fective, and such negligence forms the gist of the 
action, a slight variance between the pleadings and 
the proof as to the precise manner in which the ac¬ 
cident happened, and the attending circumstances, is 
immaterial.!^ 

Notice of defect Where the complaint charges 
that defendant had notice of the defect, but does not 
state whether such notice wte actual or construc¬ 
tive, proof of either is sufficient to sustain the al- 
legation.!^ It has also been held that evidence of 
constructive notice is sufficient to support an alle¬ 
gation of actual notice.!® On the other hand, it 
has been held that, under the strict rules of plead¬ 
ing, an allegation of notice will not support proof 
of constructive notice.!^ Evidence of waiver of no¬ 
tice is inadmissible under a declaration alleging per¬ 
formance.!® 

Mode of objection to, and waiver of, variance. 
An objection on the ground of variance ordinarily 
should be taken before the submission of the case 
to the jury, and may not be raised after verdict.!® 


Thus, where no objection to a variance is made at 
the trial, it may not avail defendant on his motion 
for a new trial, since an amendment to the decla¬ 
ration can be allowed to conform to the evidence.^® 
Where defendant fails to take advantage of a rem¬ 
edy provided by statute for a misleading variance 
between the pleading and proof, he waives the vari¬ 
ance.®! 

e. Notice of Olaim and Pleading or Proof 

(1) In general 

(2) Damages 

I 

(1) In General 

The notice or presentation of dalm must be sub¬ 
stantially followed by the philntlff In his pleading and 
proof and a material varianee therefrom Is fatal, but a 
slight variance Is Immaterial where not misleading. 

The notice or presentation of claim, usually re¬ 
quired to be given as a condition precedent to an 
action, must be substantially followed by plaintiff in 
his pleading and proof,®® since, under some statutes, 
in order to authorize the admission of evidence on 
behalf of plaintiff, such evidence must conform to 
his notice of injury or claim.®® Thus proof of de- 
‘ fects or obstructions may not go beyond those fairly 
embraced within the notice of injury.®^ A mate¬ 
rial variance from the notice of injury or claim,®® 


on, and caused bis deatb and evi¬ 
dence sho’wina that deceased was 
knocked from wagun by board but 
was not struck in head by it.—City 
of Knoxville v. Ryan, 13 Tenn.App. 
186. 

11. Mo.—^Kling V. Kansas City, 61 S. 
W.2d 411, 227 MO.APP. 1248. 

43 C.J. p 1389 note 90. 
me of plirase "to wit" 

In action against city for injury, 
plaintiff was not required to prove 
strictly exact time laid in complaint 
as to day on which cause of action 
arose, where complaint used phrase 
^‘to wit” in connection with such 
date.—<lity of Gadsden v. Blrod, 88 
So.Sd 268, 88 Ala.App. 263, certiorari 
denied 33 So.2d 270, 260 Ala. 148. 
derloal error la aUegafeloa held not 
fatal 

Mo.—Kling V. Kansas City, 61 S.W. 
2d 411, 227 Mo.App. 1248. 

12. Pa.—Stevens v. City of Pitts¬ 
burgh, 194 A. 563, 129 Pa.Super. 
6. adopted 198 A. 655, 329 Pa. 496. 

43 CJ. p 1239 note 91. 

▼arlaaoes held Immaterial or aot fa¬ 
tal 

(1) Generally.—Stevens v. City of 
Pittsburgh, supra—48 G.J. p 1239 
note 91 [a]. 

<2) Between complaint alleging 
that plaintiff was in alley when in¬ 
jured. and that opening was '"flush to 
the pavement of said alley and adja¬ 


cent to and used in connection with 
said property,” and evidence show¬ 
ing that opening was in alley.—Con- 
der V. Rowley. 84 N.£.2d 162, 109 Ind. 
App. 268. 

13. Iowa.—Stokes v. Sac City, 144 
N.W. 639, 162 Iowa 614. 

43 G.J. p 1239 note 92. 

14. Anz.—DlUow v. City of Tuma, 
97 P.2d 535. 55 Ariz. 6. 

Ga.—^McFarland v. City of McCays- 
ville, 148 S.E. 421, 89 aa.App. 739. 
43 C.J. p 1289 note 93. 

15. Ind.—^Indianapolis T. Tansel, 62 
N.K. 36. 157 Ind. 463. 

48 C.J. p 1240 note 95. 

16. Minn.—Makl v. Cloquet, 138 N. 
W. 80, 116 Minn. 17. 

17. Ohio.—Schneider v. Cincinnati, 
4 Ohio N.P.,N.S.. 67. 

18. Mich.—^Hunter v. Durand, 190 N. 
W. 191, 187 Mich. 68. 

19. Ill.—Crouse v. Barber Asphalt 
Pav. Co., 162 IlLApp. 271. 

Maas.—^Lund v. Tyngsboro, 11 Cush. 
563, 69 Am.D. 159. 

SO, Me.—Cowan v. Bucksport, 66 A. 
901, 98 Me. 305. 

81. Ky.—Covington v. Miles, 82 S. 
W. 281, 26 Ky.L. 609. 

82. Ga.—City of Atlanta v. Harris, 
182 S.E. 202, 62 Ga.App. 66. 

Ill.— WflllB V. City of Chicago, 15 N. 
K2d 903, 296 IlLApp. 683. 
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Mich.—^Harrington v. City of Battle 
Creek, 284 N.W. 680, 288 Mich. 162. 
Tex.—City of Waco v. Landlngham, 
Clv.App., 158 S.W.2d 79, certified 
question answered 157 S.W.2d 631, 
138 Tex. 156, error refused. 

43 C.J. p 1240 note 6. 

Mode of ebjeotion 
A demurrer Is the proper mode of 
objecting to a variance between the 
complaint and the notice or state¬ 
ment of claim.—^Langley v. Augusta. 
45 S.E. 486, 118 Ga. 690, 98 Am.S.R. 
183—48 C.J. p 1241 note 19. 

Vaxianoe h^d aot shown 
Iowa.—^Frazee v. City of Cedar Rap¬ 
ids, 131 N.W. 88. 161 Iowa 251— 
Woods V. Incorporated Town of 
Lisbon, 116 N.W. 143, 138 Iowa 
402, 16 L.R.A.,N.S.. 88». 128 Am. 
S.R. 208. 

Kan.—^Bellmeyer v. City of Ceffey- 
vllle, 118 P.2d 619. 154 Kan. 846. 
Wash.—^Keller v. City of Seattle, 94 
P.2d 184, 200 Wash. 678. 

43 C.J. p 1240 note 5 [a]. 

89L Idaho.—^Dunn v. Boise City, 288 
P. 606, 48 Idaho 550. 

Svldenoe held admissible 
Idaho.—^Dunn v. Boise City, supra. 
84. Conn.—Krooner v. City of Wa- 
terbury, 186 A. 93, 105 Conn. 476. 
85i Ala.—Smith v. City of Birming¬ 
ham. 9 So.2d 299, 243 Ala. 124— 
City of Birmingham v. Jeff, 184 SOb 
281, 236 Ala. 540. 
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as in the description of the defect which caused the 
injury,26 or in stating the time27 or placets of the 
accident, is fatal. 

It is sufficient if the notice or claim and the plead¬ 
ing and proof correspond in all substantial respects 
as to the information required to be given, and a 
slight variance between the two,29 as in the descrip¬ 
tion of the defect causing the injury,®® or of the 
place®^ and time®2 of the injury or accident, is 
immaterial where not misleading.®® The pleading 
and proof may be more plenary and particular than 
the notice.®^ 

Effect of variance to mislead; statutory provi¬ 
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sions. Under some statutes a variance without in¬ 
tention to mislead may be excused when defendant 
was not actually misled,®® but the burden is on 
plaintiff to show the absence of intention to mislead 
and that defendant was not misled.®® 

(2) Damages 

Ordinarily proof of the nature, extent, and Items of 
damages should conform substantially to the notice of 
claim, but damages naturally and proximately flowing 
from the Injuries described, or those developing after the 
giving of notice, may be proved. 

Proof of the nature, extent, and items of dam¬ 
ages, must conform substantially to the notice of 
claim,®'* and, w'here the claim is required to specify 


Mich.—Harrington v. City of Batcle 
Creek. 284 N.W. 680. 288 Mich. 152. 
Tex.—Corpus Juris cited iu City of 
Waco V. Landlngham. Clv.App.. 158 
S.W.2d 79, 80, certified question 
answered 157 S.W.2d 631, 138 Tex. 
156, error refused. 

43 C.Ji. p 1240 note 6. 

S6. Mass.—Doollng v. City of Mal¬ 
den. 156 N.E. 636. 258 Mass. 570. 
Mich.—^Harrington v. City of Battle 
Creek, 284 N.W. 680, 288 Mich. 152. 
43 G.J. p 1240 note 7. 

87. Kan.—McHenry v. Kansas City, 

165 P. ff64. 101 Kan. 180. 

43 C.J. P 1240 note 8. 

Fetitlou constitutlnflr only aotioe of 

Where petition constituting only 
notice to city of claim for Injury 
caused by defective sidewalk differs 
from proof by one day as to date of 
occurrence of injury, such variance 
has been held fatal to right of re¬ 
covery under mandatory provision of 
statute requiring notice to state time 
when Injury occurred as a condition 
to maintenance of such action.—^Ben¬ 
ton V. Kansas City, 168 S.W.2d 476, 
237 Mo-App. 385. 

88. Ala.—City of Birmingham v. 
Jeff. 184 So. 281. 236 Ala. 640. 

N.T.—Cohen v. City of New York, 62 
N.Y.S.2d 455, 270 App.Dlv. 1017, re¬ 
versed on other grounds 72 N.E.2d 
11, 296 N.Y. 814. 

43 C.J. P 1240 note 9. 

89. Ala.—^Malse v. City of Gadsden, 

166 So. 795, 282 Ala. 82. 

Colo.—^Nelson v. City and County of 
Denver, 122 P.2d 252, 109 Colo. 113. 
Ga.—City of Dalton v. Joyce, 29 S.E. 
2d 112, 70 Ga.App. 557—City of At¬ 
lanta V. Harris, 182 S.E. 203, 62 
Ga.App. 66—City of Savannah v. 
Helmken, 158 S.B. 64, 43 Ga.App. 
84. 

Ind.—Yolk V. Michigan City, 82 N.E. 

2d 724, 109 Ind.App. 70. 

Iowa.—^Ahem v. dty of Des Moines, 
12 N.W.2d 296, 284 Iowa 118. 

Mich.—^Bates v. City of Detroit, 819 
N.W. 632, 242 Mich. 651. 

R.L—^Brickie v. Quinn, 7 A.2d 890, 63 
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II.I. 120—Gannon v. Fitzpatrick, 
191 A. 489, 58 R.I. 147. 

Wash.—Culp V. City of Tekoa, 255 P. 

364. 143 Wash. 367. 

43 C.J. p 1240 note 10. 

3Ck. R.I.—Gannon v. Fitzpatrick, 191 
A. 489, 58 R.I. 147. 

43 C.J. p 1240 note 11. 

Vaxiauoes held not fatal 

(1) Generally. 

Colo.—^Nelson v. City and County of 
Denver, 122 P.2d 252, 109 Colo. 113. 
R.I.—Malo v. McAloon, 13 A2d 245, 
66 R.L 96. 

Wls.—Fay v. dty of Green Bay, 1 N. 

W.2d 767, 240 Wls. 86. 

48 C.J. p 1240 note 11 [a]. 

(2) Pedestrian's statutory notice 
to municipality of injury resulting 
from sidewalk defect consisting of 
“break and crack*' was not so at 
variance with pedestrian's proof that 
defect was a "hole” and a "deep 
place” as to mislead municipality to 
its prejudice and to warrant nonsuit. 
—Gannon v. Fitzpatrick, 191 A. 489, 
68 R.L 147. 

31. Iowa.—Ahem ▼. City of Des 
Moines, 12 N.W.2d 296, 234 Iowa 
113. 

43 C.J. p 1240 note 12. 

TaadaiifleB held not fatal 

(1) Generally. 

Ga.—dty of Savannah v. Helmken, 
158 S.E. 64, 48 Ga.App. 84. 

Ill.—Reule V. City of Chicago, 268 
IUAlPp. 266. 

Ind.—City of Gary v. Wilson, 8 N. 

E.2d 109, 108 Ind.App. 376. 

Minn.—^Plscor v. Village of Hibbing, 
211 N.W. 962, 169 Minn. 478. 

Mont.—^Lynch v. dty of Butte, 43 P. 

2d 662, 99 Mont. 287. 

48 C.J. p 1240 note 12 [a]. 

(2) Fact that proof. In action by 
city convict against city for Injuries 
sustained when he was chained to 
post on street when he refused to 
work with street gang, showed that 
place was Eighth street, and notice 
of claim filed with city clerk showed 
place to be Ninth street, was held 
not to constitute a fatal variance.— 
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Maise V. City of Gadsden, 166 So. 
795. 232 Ala. 82. 

(3) Where notice to city of inju¬ 
ries sustained by pedestrian firom 
falling on icy sidewalk referred to 
the fall having occurred at point 
where down-spout on adjoining build¬ 
ing discharged water on sidewalk, 
fact that some of the testimony In¬ 
dicated that fall occurred on slope 
beyond the down-spout at about 
eight feet distant did not establish 
such variance as to require holding 
that city had not been sufficiently 
notified of injury.—^Ahem v. City of 
Des Moines, 13 N.W.2d 296, 234 Iowa 
118. 

88. Cal.—^Knight v. City of Los An¬ 
geles, 160 P.2d 779, 26 Cal.2d 764. 
48 C.J. p 1241 note 13. 

33. Wash.—Golquhon v. Hoqulam, 
207 P. 664, 120 Wash. 391—Titus v. 
Montesano, 181 P. 48, 106 Wash. 
608. 

34. Me.—^Bradbury v. Benton, 69 Me. 
194. 

Wls.—^Laue v. Madison, 57 N.W. 93, 
86 Wis. 458. 

35b Conn.—^Flynn v. First Nat. Bank 
& Trust Co. of New Haven, 40 A. 
2d 770,181 Conn. 430. 

Mass.—^Medeiros v. Inhabitants of 
Town of Somerset, 29 N.E. 2d 21 
806 Mass. 657. 

43 C.J. p 1241 note 17. 

38. Mass.—^Naze v. Hudson, 145 N. 
E. 468, 250 Mass. 868—McCarthy 
V. Stoneham, 111 N.E. 698. 233 
Mess. 178. 

37. Ala.—City of Birmingham v. 

Williams, 153 So. 639, 228 Ala. 456 
Conn.—^Flynn v. First Nat. Bank & 
Trust Co. of New Haven, 40 A.2d 
770, 131 Conn. 480. 

Ga.—City of Atlanta v. Scott. 18 S. 

E.2d 76. 66 Ga.App 257. 

Ind.—City of Martinsville v. Wln- 
scott, 26 N.E.2d 283, 107 Ind.App. 
475. 

Tenn.—City of Maryville v. McCon- 
key, 90 S.W.2d 951, 19 TennApp. 
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the items of damages, evidence of injuries not so 
specified is inadmissible,unless they naturally and 
proximately flow from the injuries described,39 or 
develop after the giving of the notice,40 and the 
oourt allows an amendment of the complaint to 
cover them 41 Also, where the extent of the in¬ 
juries received could not have been ascertained 
within the time prescribed for filing the claim, plain¬ 
tiff may show damages beyond those claimed,43 so 
that where, at the time notice of injury was given, 
plaintiff was not operated on and did not know the 
full nature of the internal injuries he received, evi¬ 
dence of such injuries has been held properly ad- 
mitted.4S 

Amount claimed. The amount of plaintifTs re¬ 
covery is not limited to the amount demanded by 
him in the notice or presentment of his claim; but 
he may sue for and recover all damages sustained, 
although they exceed such amount,44 at least where 
the amount claimed is not required to be set out in 
the notice.45 Where, however, the amount claimed 
as damages is required to be stated in the notice, 
plaintiff may not sue for or recover more than the 
sum so stated,4® in the absence, at least, of any ex¬ 
cuse shown for not including in such notice the 
damages sought to be recovered.47 However, by 
the weight of authority, even where the amount is 
required to be stated in the notice plaintiff may, 
nevertheless, recover damages which are the proxi¬ 
mate result of the injuries described in the claim, 
although they are in excess of the amount stated 
therein ;48 and where, after notice is given, the in¬ 


juries sustained prove much more serious than was 
anticipated at the time of the notice, the recovery 
is not limited by the terms of such notice but may 
be for a larger amount,49 provided plaintiff pleads 
and proves the existence of such facts as an excuse 
for not claiming a larger amount in his notice.so 

Damage to lands not mentioned in the claim may 
not be shown,5i but under a claim of injury to a 
whole tract plaintiff may prove injury to a part 
thereof.52 

§ 938. Presumptions and Burden of Proof 

a. Presumptions 

b. Burden of proof 

a. Presumptions 

(1) In general 

(2) Res ipsa loquitur 

(1) In General 

The general rules with respect to the presumptions 
which may be drawn from proof of other facts apply In 
tort actions against municipal corporations or persons re¬ 
sponsible for defects or conditions In public thoroughfarer 
or other public places. 

The general rules as to the presumptions which 
may or must, in the light of common knowledge and 
experience, be drawn from proof of other facts in 
civil actions generally, and in negligence actions 
particularly, apply in tort actions against municipal 
corporations or persons responsible for defects, ob¬ 
structions, or conditions in public streets or side¬ 
walks or other public places.®® Thus, in the ab- 


620—city of Chattanooga v. Evatt, 
14 Tenn.App. 474. 

48 C.J. p 1241 note 20. 

38. Mich.—^Ridgreway v. Escanaba, 
117 N.W. 550. 154 Mich 68. 

43 C. J. p 1241 note 21. 

38. Wash.—Llndciulst v. Seattle, 121 
P. 449. 67 Wash. 230. 

43 C.J. p 1241 note 23. 

40. Wash.—B^lldln v. Seattle, 106 
P. 914, 57 Wash. 807. 

48 C.J. p 1241 note 23. 

41. Wash.—^Farnandis v. Seattle, 164 
P. 225, 95 Wash. 687. 

42. Tex.—City of Waco v. Teague, 
Civ.App.. 168 S.W.2d 521. 

43. Tenn.—City of Maryville v. Mc- 
Conkey. 90 S.W.2d 951, 19 Tenn. 
App. 520. 

44. AUl—^K lng v. City of Birming¬ 
ham. 142 So. 78, 225 Ala. 42. 

Wash.—Smith v. City of Tacoma, 1 
P.2d 870. 168 Wash. 626. 75 A.L.. 
R. 1508. 

43 C.J. p 1241 note 26. 

45. R.I.—Comery v. White, 99 A 
756. 40 R.1. 21. 

43 C.J. p 1241 note 26. 


46. Ala.—Bland v. Mobile, 87 So. 
843, 142 Ala. 142. 

43 C.J. p 1241 note 28. 

47. Utah.—Berger v. Salt Lake City, 
191 P. 233, 66 Utah 403, 13 A.L.R. 
6—Sweet v. Salt Lake City, 184 P. 
1167, 43 Utah 306. 

48. Utah.—Sweet v. Salt Lake City, 
supra. 

49. Tex.—City of Waoo v. Teague, 
Clv.App., 168 S.W.2d 521. 

43 C.J. p 1241 note 31. 

50. Utah.—^Berger v. Salt Lake City, 
191 P. 238. 66 Utah 403. 18 A.LR. 
5—Sweet v. Salt Lake City, 134 P. 
1167, 43 Utah 806. 

51. Wash.—^Neely v. Seattle, 186 P. 
880. 109 Wash. 266. 

68. Wash.—Neely v. Seattle, supra. 

53. U.S.—Jones v. City of Columbus, 
C.CA.M1SS., 184 F.2d 464. 

Ariz.—^Korrlcks Dry Goods Co. v. 
Kendall, 264 P. 692, 38 Arlz. 335. 
58 AL.R. 146. 

Conn.—^Fabrlzl v. Golub, 66 A.2d 626, 
184 Conn. 89. 

DeL—^Russell v. Mayor and Council of i 
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Wilmington, 162 A 71, 6 W.W.Harr. 
193. 

Ga.—City of Rome v. Gordon, 186 S.E. 

439, 63 Ga.App. 636. 

Iowa.—^Beach v. City of Des Moines, 
36 N.W.2d 81. 238 Iowa 812. 

Ky.—City of Paducah v. Konkle, 83 
S.W.2d 608, 236 Ky. 682. 

La.—^Rome v. London & Lancashire 
Indemnity Co. of America. App ,169 
So. 132—General Securities Co. v. 
City of Hammond, 123 So. 899, 11 
La.App. 306. 

Mo.—Stocker v. City of Richmond 
Heights, 182 S.W.2d 1116, 236 Mo. 
App. 277. 

N.T.—Smith V. City of Albany, 15 N. 
Y.S.2d 292, 257 App.Div. 715— 

Becker v. Llsclo. 229 N.Y.S. 861, 
223 AppJDiv. 698—^Knoechel v. Inzi- 
rillo, 16 N.Y.S.2d 680. 

Pa—Walters v. City of Scranton. 

Com.Pl., 44 Lack.Jur. 101. 

Tenn.—^Brown v. City of Chattanooga, 
174 S.W.2d 466, 180 Tenn. 284. 

48 C.J. p 1242 note 88. 

Fresnmptlons held to exist 

(1) That any highway ,ln the city 
is properly constructed—^Knoechel v. 
Inzlrlllo, 16 N.Y.S.2d 680. 
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sence of •evidence to the contrary, a presumption 
exists in favor of the performance of sworn oflScial 
duty.54 An activity of a municipality is presumed 
to be governmental rather than proprietar3\55 
However, there is no presumption of negligence 
from the mere fact that a municipality in grading 
a street made a change in its system of drainage.^^ 
The general rule that one presumption cannot be 
based on another presumption is applicable to tort 
actions against municipalities.^^ a presumption of 
fact that a nuisance is temporary must yield to a 
finding that in fact the nuisance is permanent in 

its nature.®^ 

Existence and control of highway. In general all 
streets of a city are presumed to be public streets, in 
the absence of a showing to the contrary,®® and it 
will be presumed either that a sidewalk constructed 
in a populous part of the municipality was built by 
the municipality or that it had assumed control 
thereof.®® The general public use of a highway 
where the injury occurred, for the prescriptive peri¬ 
od, raises a presumption that it was adverse and un¬ 
der a claim of right, in the absence of evidence that 
the right was permissive only.®i So municipal ac¬ 


ceptance of a bridge on a street is presumed from 
its being open and repaired by the corporation, and 
from its exercising supervision and control over 
it;®2 and the existence of a bridge fund may be 
presumed from charter power to levy therefor,®® 

Acts done by, or under permission of, municipal¬ 
ity. Work of a public character being done in a 
public street, or about property of which the city 
has exclusive control, is presumed to be done under 
the orders or permission of the proper city authori- 
ties,®4 particularly where it is done under the super¬ 
vision of a municipal inspector.®® There is also a 
presumption of municipal license or permission for 
the existence of a hatchway, coalhole, or other 
opening in a sidewalk of which the municipality has 
exclusive control,®® especially where such opening 
has existed for several years ;®7 and this is also true 
as to the existence of a driveway from a cemetery 
across a sidewalk.®® Where the action is based on 
negligence in allowing a manhole to project above 
the street surface, it will be piesumed that the mu¬ 
nicipality constructed the manhole.®® It is also a 
reasonable inference that a regulation of the right to 
use a street for the placing therein of building ma- 


(2) That olty accepting street con¬ 
struction made reasonable Inspection. 
—Cummings v. HaJpin, MoJlpp., 27 S. 
W.2d 718. 

(S) That city knew of defect In 
sidewalk in dense business section, 
which would reasonably be expected 
to endanger persons, very soon after 
coming into existence.—Scanlan v. 
Kansas City. 19 S.W.2d SSS. 223 Mo. 
App. 1208. 

(4) That defendants as abutting 
property owners owned the fee in 
the land to the center of the highway. 
—Allen V. Mussen. 26 A.2d 776. 129 
Conn. 151. 

(5) That fence which had extend¬ 
ed beyond building line for many 
years was constructed and maintain¬ 
ed with consent of public authorities 
and that it did not constitute illegal 
use of the street.—Cheplga v. Engel. 
32 N.T.S.3d 940. 177 Mlsc. 1068. 

(6) That maintenance and use of 
sidewalk doors covering opening in 
sidewalk do not per se constitute 
nuisance, in absence of evidence to 
contrary.—^Lewls v. Jake’s Famous 
Crawfish. 86 P.2d 852, 148 Or. 340. 

(7) That pipe was lawfully in the 
place where it was found.—Vuckls v. 
Terry. 188 N.E. 104. 98 Ind^Lpp. 256. 
PxsBiimptioBB hsUL not to exist 

(1) That city was negligent in in¬ 
stalling drainage work.—City of 
Houston V. Wall, Tex.Clv.App., 207 
S.W.2d 664, error refused, no reversi¬ 
ble error. 

(2) That city was neglectful in 


maintaining gutter coverings.—Nagle 
V. City of BUlings. 260 P. 717, 80 
Mont. 278. 

(3) That defect in sidewalk existed 
for considerable time.—Burlant v. 
City of Hartford, 149 A. 182, 111 
Conn. 86. 

64. Cal.—Christy v. City of Alham¬ 
bra, 50 P.2d 464. 9 Cal.App.2d 499. 

43 C.J. p 1242 note 89. 

65. W.Vad—^BEayes v. Town of Cedar 
Grove, 30 S.B.2d 726. 126 W.Va. 
828. 166 A.L.R. 702. 

Chts and eleotxic department main¬ 
tained by city is presumptively ven¬ 
ture for profit.—Kelmel v. City of 
Holyoke. 182 N.R 861. 280 Mass. 488. 

66. Pa.—^Herwick v. Connellsvllle 
Borough, 64 PfuSuper. 640. 

67. Colo.—^Boulder v. Stewardson. 
148 P. 820. 26 Colo.App. 290. 

43 C.J. p 1242 note 42. 

58. Conn.—Southern New England 
Ice Co. V. Town of West Hartford, 
169 A. 470. 114 Conn. 496. 

69. Ky.—^Denker v. Lowe, 234 S.W. 
294, 192 Ky. 660. 

Presumptions as to existence of 
streets generally see Infra S 1680. 
Pallnre to effect exemption from lia¬ 
bility 

Where a city charter provides that 
the common council shall designate 
on the city map all such streets as 
cannot be put in proper condition for 
general travel without too great ex¬ 
pense, after which the city shall not 
be liable for injuries from defects 
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therein, it may be presumed that the 
city had not so designated the street 
on which plaintiff was injured, but 
had elected to treat it as one of the 
streets for which it was responsible. 
—^McCormick v. Amsterdam. 18 N.Y. 
S. 272. 

60. Iowa.—^Roney v. Des Moines, 130 
N.W. 896. 150 Iowa 447. 

61. U.S.—^Raton v. Pollard. C.C.A.N. 

M. . 270 F. 6. 

Establishment of streets by prescrip¬ 
tion generally see Infra S 1660. 

68. Minn.—Shartle v. Minneapolis, 
17 Minn. 808. 

63. Minn.—Shartle v. Minneapolis, 
supra. 

64. Ind.—Goshen v. Alford, 66 N.E. 
27, 164 Ind. 68. 

43 C.J. p 1242 note 61. 

65. Ky.—^Newport v. Schmit. 281 
S.W. 64, 191 Ky. 586. 

43 C.J. p 1242 note 62. 

66. Ind.—^Kenyon v. Indianapolis, 
Wils. 129. 

N.Y.—Canandaigua v. Foster, 50 N.E. 
971. 156 N.Y. 854, 66 Am.S.R. 675. 
41 L.R.A. 654. 

67. N.Y.—Jennings v. Van Schaick. 
16 N.E. 424, 108 N.Y. 530, 2 Am. 
S.R. 459. 20 Abb.N.Cas. 324. 

43 C.J. p 1242 note 64. 

6& N.Y.—Daly v. Trinity Church. 

176 N.Y.S. 734, 188 App.Div. 280. ' 
43 CJ. p 1242 note 55. 

69. Iowa.—Wolford v. GrinneLL 161 

N. W. 686. 179 Iowa 689. 
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terials prohibits an obstruction which is dangerous 
in fact, and -which exceeds in respect of height the 
limit of safety.*^® It will not be presumed, how¬ 
ever, that the municipality ordered or planned a 
defective walk,^i or that a sidewalk at a certain 
place was constructed on a general plan adopted by 
the municipality,^2 although as to the latter prop¬ 
osition there is also authority to the contrary.^3 

Due care by plaintiff. In general, where there is 
no direct evidence as to the cause of the injury and 
nothing to indicate any -want of reasonable care on 
the injured person's part, he is presumed to have 
exercised reasonable care for his own safety,^^ the 
instinct of self-preservation being sufficient to raise 
such a presumption.*^® On the other hand, one who 
in broad daylight walks into an obvious defect in a 
sidewalk or way is presumptively negligent^® It 
has been held that negligence may be presumed 
from failure to avoid a known defect, in the absence 
of any reasonable excuse,^^ but that such presump¬ 
tion is rebuttable^® and gives way readily to ex¬ 
planatory circumstances.^® 

No presumption of plaintiffs knowledge of the 
defect arises from the fact that he formerly lived 
in the city.®® It has been held that contributory 
negligence will not be presumed from the fact that 
plaintiff fell into a hole in the sidewalk seen by him 
several days before.®^ There is no presumption 
of negligence of plaintiff from the unexplained 


fright of a gentle horse®* or from the mere pres¬ 
ence of plaintiffs child in the street unattended;®® 
nor in the latter case is there a presumption of neg¬ 
ligence on the part of the child. ®^ A statute provid¬ 
ing for a presumption of due care on the part of a 
plaintiff seeking to recover for negligence has been 
held not applicable to an action seeking to impose 
a statutory liability on a municipality for its failure 
reasonably to care for a sidewalk under its con¬ 
trol.®® 

(2) Res Ipsa Loquitur 

The doctrine of res Ipsa loquitur generally applies to 
actions against municipal corporations or others, pro¬ 
vided the circumstances show that the defendant was In 
control of the thing causing the accident and that the 
accident ordinarily would not have occurred If proper 
care had been exercised. 

The doctrine of res ipsa loquitur, that, where the 
thing causing the accident is shown to have been 
under the control of defendant and the accident was 
such that, in the ordinary course of events, it would 
not have occurred if those who had the control had 
exercised proper care, the happening of the acci¬ 
dent, unexplained, raises a presumption that it arose 
from the lack of due care, generally applies to ac¬ 
tions against municipal corporations,®® or against 
others causing defects or obstructions in city 
streets,®*^ as well as to actions against the owners 
or occupants of abutting property for injuries to 
persons in the street in front of their premises,®® 


70. N.T.—^Rehberg ▼. New York, 91 
N.Y. 187. 43 Am.R. 657. 

71. Kan.—Gould v. Topeka, 4 P. 822, 
32 Kan. 486, 49 Am.R. 496. 

72. Mont.—Mets ▼. Butte. 71 P. 761, 
37 Mont. 506. 

73. N.T.—Owen v. New York, 126 N. 
Y.S. 88, 141 App.Dlv. 217. 

74. S.D.—Schuler v. Mohrldgre, 184 
N.W. 281, 44 S.D. 488. 

43 O.J. p 1248 note 62. 

76. Pa.—^Hadley v. Coatesville, 78 
Pa.Super. 465. 

T6. Pa.—^Leson v. City of Pittsburgh, 
44 A.2d •577, 858 Pa. 207—Cox v. 
Soaxazzo, 44 A.2d 294, 358 Pa. 15 
—D'Annunzio v. Philadelphia Sub¬ 
urban Water Co., 18 A.2d 86, 143 
Pa.Super. 422—Walker v. Stem, 300 
A. 897, 182 Pa.Super. 843—^Kleln v. 
City of Pittsburgh, 97 Fa.Super. 
56. 

77. Ala.—City of Birmingham ▼. 
Monette, 1 So.2d 1, 241 Ala. 109. 
138 A.Li.R. 1020—^Houston v. Town 
of Waverly, 142 So. 80. 225 Ala. 
98—City of Birmingham v. Ed¬ 
wards, 77 So. 641, 201 Ala. 251. 

Ohio.—Cheyaller v. Lakewood Hous¬ 
ing Co., App., 83 N.E.2d 667. 

43 C.J. p 1249 note 68. 


78. Ala.—Houston v. Town of Wav¬ 
erly, 142 So. 80, 225 Ala. 98. 

48 C.J. p 1243 note 69. 

79. Wls.—Rhemschmidt v. Tomah, 
165 N.W. 122, 163 Wis. 242—Collins 

V. Janesville, 87 N.W. 241, 1087, 
111 Wis. 848. 

80. Mo.—^Roberts v. Piedmont, 148 
S.W. 119, 166 Mo.App. 1. 

81. Mo.—Deland v. Cameron, 87 8. 

W. 697, 112 Mo.App. 704. 

88. W.Va.—^Rucker v. Huntington, 66 
S.E. 91. 66 W.Va. 104, 25 L.R.A.,N. 
S., 143. 

43 C.J. p 1243 note 64. 

83. Minn.—St. Paul v. Kuby, 8 
Minn. 154. 

84. Minn.—St. Paul v. Kuby, supra. 

86. Conn.—Jacen v. Town of East 

Hartford. 50 A.2d 61, 188 Conn. 248. 
86. U.S.—The B. B. No. 167, D.C 
N.Y., 22 P.Supp. 66. 

48 C.J. p 1243 note 72. 

Sewage forced hack through toilets 
Where sewage from city's sewerage 
system was forced back through toi¬ 
lets on plalntlfCs premises by some 
unknown cause, doctrine of res ipsa 
loquitur applied.—Urban Land Co. v. 
City of Shreveport, 162 So. 747, 182 
La. 978. 


Sudden discharge of water 

Res Ipsa loquitur doctrine has been 
held applicable in action against city 
for damage to property in building by 
water suddenly discharged fXom hy¬ 
drant under city's exclusive control. 
—^Lober v. E:anaas City, Mo., 74 SW. 
2d 815. 

87. Mo.—^Lamprecht v. Krueger, 
App., 46 S.W.2d 908. 

48 CJ. p 1243 note 73. 

Several defendants 
Where one or some or all of sev¬ 
eral interdependent defendants are 
in control and burdened with super¬ 
vision of a street barricade, under 
doctrine of res ipsa loquitur, it is 
for them to explain their action and 
conduct when barricade collapses 
with resultant damage to another.— 
Schroeder v. City and County Sav. 
Bank of Albany, 67 N.E.2d 57, 293 N. 
Y. 870, motion denied 57 N.E.2d ®42, 
293 N.Y. 764. 

88. HI.—^Berent v. Metropolitan Life 
Ins. Ca, 279 Ill.App. 430. 

La.—^Ramon v. Feitel House Wreck¬ 
ing Co., 184 So. 426, 17 La.App. 193. 
Mo.—^Pandjlrls v. Oliver Cadillac Co.. 

98 S.W.2d 969, 839 Mo. 711. 

N.Y.—^Llssner v. Haynes Auto Co., 
178 N.Y.S. 491, 106 Miso. 359—Jam- 
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as by the falling of an awning, sign, or other struc¬ 
ture or object overhanging or projecting into the 
street.®® However, the principle does not apply to 
all causes of injur>' or accident, but only to those 
whose occurrence implies a breach of duty, depend¬ 
ing on the circumstances of the particular case,®® 
and negligence cannot be inferred from the mere 
happening of the accident®^ or from the existence 
of a defect.®® 

The doctrine does not apply where the action 
against the municipality is based on acts of a third 
person permitted by the municipality;®® nor is it 
applicable where the thing which caused the injury 
is not shown to have been in the exclusive use and 


control of defendant ;®^ and it has accordingly been 
held inapplicable in actions against municipalities 
for personal injuries caused by the dangerous and 
defective condition of city streets originally con¬ 
structed in a proper manner.®® Furthermore the 
doctrine applies only where general negligence is 
pleaded, and not where the complaint specifies par¬ 
ticular acts as constituting negligence.®® Even 
where the res ipsa loquitur doctrine applies, it 
raises only a prima facie, and not a conclusive, pre¬ 
sumption of negligence ;®7 it does not require a 
finding of negligence on the part of the municipal¬ 
ity, but merely permits such a finding in a proper 
case.®® 


grochian v. 133 Lexington Ave. 
Corp., 82 N.T.S.2d 291. 

Ohio—^Wiechers v. Huenefeld Co., 12 
Ohio Supp. 160. 

Okl.—Cline v. Butta, 29 P.2d 777. 167 
Okl. 378. 

43 C.J. p 1243 note 74. 

89. Ala.—S. H. Kreas & Co. v. Bar- 
ratt, 147 So. 386. 226 Ala. 455. 

X J.—Titone v Economy Bootery, 1S4 
A. 809. 14 N.J.Miac. 849 
Okl.—Salyer Oil Co. v. Miller, 78 P. 

2d 147, 181 Okl 171. 

43 C.J. p 1244 note 75. 

9a ni.—^Nelderman v. People’a Gaa- 
light & Coke Co., 140 lll.App. 534. 
N.J.—^Young V. National Bank of New 
Jeraey, 188 A. 463, 15 N.J.Miac. 6, 
reveraed on other grounda 191 A. 
848. 118 N.J.Law 171. 

Va.—City of Norfolk v. Travis, 140 
S E. 641. 149 Va. 528. 56 A.L.R. 214. 
43 C.J. p 1244 note 76. 

Doctxlaa liald Inapidloahle 

(1) Broken fence wire on sidewalk. 
—McLinn v. Noll. 274 N.W. 883, 65 
S.D. 440. 

(2) Defective slide in playgrounds. 
—Felt V. City of Toledo. 192 N.B. 11, 
47 Ohio App. 461. 

(3) Drowning in municipally oper¬ 
ated swimming pool.—Regan v. City 
of Scranton. Pa.Com.Pl., 44 Lack. 
Jur. 210, 85 Mun.L.R. 69. 

(4) Fall on board walk of munici¬ 
pally operated swimming pool.—Cxou- 
deau V. Indemnity Ins. Co. of North 
America. LaJ^pp., 200 So. 498. 

<5) Freezing of water which had 
been discharged from drain pipe.— 
Childers v. Deachamps, 290 P. 261, 
87 Mont. 505. 

(6) Heel caught on grating of 
catch basin.—City of Louisville v. 
Moore. 102 S.W.2d 989. 267 Ky. 536. 

(7) Leakage from, or breaking of, 
water pipes. 

Mass.—Goldman v. City of Boston, 
174 N.E. 686, 274 Mass. 829. 

Pa.—^Phillips V. Upper Darby Tp., 
Gom.Pl., 84 Del.Co. 172. 

(8) Lighted flare pot.—Clark y. 


City of Bremerton. 97 P 2d 112, 1 
Wash.2d 689. 

(9) Overflowing of sewer.—^Power 
V. Village of Hibbing, 233 N.W. 597, 
182 Minn. 66. 

(10) Splitting of plank placed in 
street by contractor.—Bryan v. Bar¬ 
ber Asphalt Co., 137 A. 169. 289 Pa. 
123. 

(11) Turning of lid of water meter 
box.—Grettys v. Town of Marion, 10 
S.E.2d 799, 218 N.C. 266. 

91. U.S.—McCaffrey v. Great At¬ 
lantic & Pacific Tea Co.. C.C.A.N.Y.. 
102 F.2d 689, rehearing denied 103 
F.2d 826. 

Del^—^Louth V. Thompson. 89 A. 1100, 
1 Pennew. 149. 

Mo,—Hicks V. Vieths. 46 S.W.2d 604 
—^Bomhoft V. City of Jefferson, 
App., 128 S.W.2d 1080—Sheridan v. 
City of St. Joseph, 110 S W.2d 871, 
232 Mo.App. 615. 

N.Y.—Sweinhart v. City of New York, 
235 N.Y.S. 81. 226 App.Div 328. 
affirmed 170 N.E. 160, 252 N.Y. 604. 
N.C.—Gettys v. Town of Marion, 10 
S.E.2d 799, 218 N.C. 266. 

Or.—^Freer v. City of Eugene. Ill 
P.2d 85, 166 Or. 107. 

Pa—^Hammer v. City of Philadelphia 
168 A. 669, 104 PaSuper. 119—Fblts 
V. Borough of Duryea, 168 A. 592. 
104 PaSuper. 59—Allied Realty Co. 
V. City of Philadelphia, 95 Pa.Su- 
per. 62. 

43 C.J. p 1244 note 77. 

9S. Wis.—Green v. Reedsburg. 166 
N.W. 988,162 Wis. 101. 

43 C.J. p 1244 note 78. 

fSOlppery oondltLon of sidewalk does 
not in Itself establish negligence of 
either municipality or property own¬ 
er.—Jacob v. City of Philadelphia 5 
A.2d 176, 838 Pa 584. 

98. U.S.—^Du Bois V. Pancoast, Pa, 
218 F. 60. 183 C.aA. 662. 

48 C.J. p 1244 note 79. 

94. Cal.—Alexander v. Wong Yick, 
77 P.2d 476, 25 CaLApp.2d 266— 
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Mattocks V. F. W. Woolworth Co.t 
47 P.2d 805, 8 Cal.App.2d 489. 

43 C.J. p 1244 note 80. 

SUsplaoed manhole cover 

The doctrine of res ipsa loQultur 
does not apply in an action against 
the municipality based on a mis¬ 
placed manhole cover located in a 
street or walk since there does not 
exist the necessary exclusive man¬ 
agement and control on the part of 
the municipality.—City of Cleveland 
V. Pine, 176 N.E. 229. 123 Ohio St. 
578, 74 A.L.R. 1224—City of Cleve¬ 
land V. Amato. 176 N.E. 227, 123 Ohio 
St. 575. 

95. Miss.—City of Natchez v. Cran- 
field, 124 So. 656, 156 Miss. 640. 

N.C.—Gettys v. Town of Marion, 10 
S.E.2d 799, 218. N.C. 266. 

43 C.J. p 1244 note 81. 

9a lU.—Blade v. Site of Ft. Dear¬ 
born Bldg. Corporation, 246 Ill.App. 
484. 

Mo.—Stubblefield v. Federal Reserve 
Bank of St. Louis,. 204 S.W. 718, 
356 Mo. 1018. 

43 C.J. p 1244 note 82. 

AUegattons held general 
Ill.—Berent v. Metropolitan Life Ins. 
Co., 279 IlLApp. 430—Blade v. Site 
of Ft. Dearborn Bldg. Corporation. 
245 I11.APP. 484. 

97. N.Y.—^Rock v. Radice Electric 
Co., 225 N.Y.S. 659, 181 Mlsc. 51. 
48 C.J. p 1244 note 88. 

Presumptioa overoome 

(1) Fact that sign, erected by con¬ 
tractor Saturday afternoon after de¬ 
fendant had closed his place of busi¬ 
ness. fell Sunday evening, was held 
to overcome presumption of defend¬ 
ant's negligence under res ipsa loqui¬ 
tur doctrine.—^Rock v. Radice Elec¬ 
tric Co., supra. 

(2) Inference of negligence was 
held overcome by uncontradicted tes¬ 
timony of inspection and lack of no¬ 
tice.—^Michaels v. City of New York, 
247 N.Y.S. 781, 231 App.Dlv. 455. 

96 . Conn.—Livingstone v. City of 
New Hhven, S A.3d 886. 125 Conn. 
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Ik Burden of Proof 

(1) In general 

(2) Contributory negligence 

(1) In General 

The plaintiff has the burden of proving the facts 
essential to establish a case In his favorp such as the 
existence of a duty on the part of the defendant, a 
breach of such duty, damages, and proper causal connec¬ 


tion between such breach and the damages. The burden 
Is on the defendant to prove matters of defense or excuse. 

Plaintiff has the burden of proving, in the first 
instance, all facts essential to establish a case, or 
at least a prima facie case, in his favor.^d Thus the 
burden is on plaintiff to prove the existence of a 
duty on defendant’s part with reference to the mat¬ 
ters complained of,^ and its negligence or breach of 
such duty;2 that the negligent acts were done by 


99. U.S.—McCaffrey v. Great Atlan¬ 
tic & Pacific Tea Co., C.C.A.N.T.. 
102 F.2d 689. rehearing- denied 103 
F.2d 826. 

Cal.—^Belcher v. City and County of 
San Francisco, 1-58 P.2d 996, 69 
Cal.App.2d 457—^Bauman v. City 
and County of San Francisco, 108 P. 
2d 989, 42 CalA.pp.2d 144. 

Ill.—^Dlets V. Firestone Tire & Rub¬ 
ber Co., 77 R.E 2d 888, 833 IlLApp. 
654—^Thien v. City of Belleville, 78 
N.E.2d 452. 381 Ill.App. 837—Simp¬ 
son V. City of Chicago, 58 M’.E.2d 
821, 824 IlLApp. 528. 

Iowa.—Cox V. City of Des Moines, 16 
N.W.2d 284, 235 Iowa 178—Fossel- 
man v. City of Dubuque. 288 N.W. 
491, 211 Iowa 1213. 

Kan.—Speahman v. Dodge City, 22 
P.2d 486, 137 Kan. 828. 

La.—Waggoner v. City of Mlnden. 
App., 16 So.2d 150. 

Mass.~^oldman v. City of Boston, 
174 N.E. 686, 274 Mass. 329. 

Mo.—^Luettecke v. City of St. Louis, 
140 S.W.2d 45, 346 Mo. 168—Brooks 
V. City of Ste. Genevieve, App., 164 
S.W.2d 164. 

Mont.—^Brennan v. City of Kalispell, 
74 P.2d 6, 105 Mont. 547. 

N.T.—^Bernardlne v. City of New 
York. 44 N.Y.S.2d 881, 182 Misc. 
609, reversed on other grounds 61 
N.Y.S.2d 888, 268 App.Div. 444, af¬ 
firmed 62 N.E.2d 604, 294 N.Y. 361, 
161 A.L.R. 364. 

Ohio.—^Lazarldes v. Turowske, 162 N. 

E. 610, 28 Ohio App. 208. 

Okl.—Oklahoma City v. Hopcus, 50 
P.2d 216, 174 Okl. 186. 

Pa—^Unterreiner v. Borough of Tur¬ 
tle Creek, 167 A. 682, 305 Pa. 341 
—^Neistadt v. City of Philadelphia. 
10 A.2d 77, 138 Pa.Super. 200—Ger¬ 
ber V. City of Pittsburgh, Com.Pl., 
86 Berks Co. 399. affirmed 22 A.2d 
721, 343 Pa. 379. 

43 C.J. p 1244 note 85. 

Ownanliip of property damaged 
In action against city for injury 
caused by water precipitated onto 
plaintiffs’ premises as a result of in¬ 
stallation and additions to storm 
sewer, plaintiffs had burden to pro¬ 
duce proof of ownership of property 
damaged.—^Nesbitt v. City of Butte, 
163 P.2d 251, 118 Mont 84. ! 

imoliaiiged condltloiui 

Plaintiff had burden of proving un¬ 
changed conditions between time 
awning struck plaintiff and time wit -1 


ness examined it—S. H. Kress & Co. 
V. Barratt, 147 So. 886, 226 Ala. 456. 
Z^nry by mob 

In action against city to recover 
for injuries to bystander who was 
shot and injured when police fired 
into a crowd which marched on strik¬ 
ing plant, bystander was required to 
prove that marchers constituted a 
mob as defined by the act, that the 
mob assumed the powers lawfully 
authorized in other persons and 
sought to exercise such powers over 
the bystander, and in pursuance of 
such unlawful purpose injured the 
bystander.—^Anderson v. City of Chi¬ 
cago. 40 N.E.2d 601, 818 IlLApp. 616. 
Pezmaaonoy of anisaaoe 

A plaintiff suing city for dam¬ 
ages from nuisance, caused by sew¬ 
age disposal plant firom which nox¬ 
ious gases and odors spread over 
plaintiff’s abutting land, had burden 
of proving allegation that nuisance 
was permanent.—^Ryan v. City of Em- 
metsburg, 4 N.W.2d 435, 232 Iowa 
600. 

1. Ky.—^Hommes’ Adm’r v. Chesa¬ 
peake & O. Ry. Co., 104 S.W.3d 481, 
268 Ky. 203. 

Mont.—Brennaji v. City of Kalis¬ 
pell, 74 P.2d 6, 105 Mont. 647. 

43 C.J. p 1245 note 86. 

Control of floor 

In action for injuries sustained 
because of ice on sidewalk where de¬ 
fendant alleged that it did not occupy 
entire property, but only portion of 
first floor, plaintiffs had burden of 
establishing that defendant had con¬ 
trol of entire first floor at least.— 
Cooker v. Great Atlantic & Pacific 
Tea Co.. 182 A. 71. 120 Pa Super. 239. 

2. U.S.—Day v. City of Berlin, C.C. 
A.N.H., 157 P.2d 323. 

Cal.—Bauman v. City and County of 
San Francisco, 108 P.2d 989, 42 
CaLApp.2d 144—Scott v. City of 
Long Beach, 292 P. 664, 109 Cal. 
App. 264. 

D.C.—^District of Columbia v. Man¬ 
ning, 18 F.2d 806, 57 App.D.a 166, 
58 A.L.R. 167. 

Ind.—City of Evansville v. Blue, 8 
N.E.2d 224. 212 Ind. 180. 

Iowa.—Staples v. City of Spencer, 
271 N.W. 200. 222 Iowa 1241— 
Ritchie V. City of Des Moines, 233 
N.W. 48, 211 Iowa 1026. 

Kan.—^Blankenship v. Kansas City, 
186 P.2d 638, 156 Kan. 607. i 

422 


Ky.—^Hommes* Adm’r v. Chesapeake 
& O. Ry. Co., 104 S.W.2d 431, 268 
Ky. 208. 

Mass.-Roland v. Kilroy, 184 N.E. 367, 
282 Mass. 87—Cochrane v. Great 
Atlantic & Pacific Tea Co., 183 N. 
E. 757, 281 Mass. 386—^Teague v. 
City of Boston, 179 N.E. 806, 278 
Mass. 305. 

Miss.—City of Natchez v. Cranfleld, 
124 So. 656, 166 Miss. 640. 

Mo.—^Luettecke v. City of St. Louis, 
140 S.W.2d 45, 346 Mo. 168—Brooks 
V. City of Ste. Genevieve, App., 164 
S.W.2d 164—McDonald v. Heine- 
mann, App., 141 S.W.2d 177. 

Mont.—^Brennan v. City of Kalispell, 
74 P.2d 6, 105 Mont 547. 

N.J.—Sivak v. City of New Bruns¬ 
wick, 8 A.2d 566, 122 N.J.Law 197. 

N.Y.—^Dever v. Brooklyn Edison Co., 
285 N.Y.S. 474, 247 App.Div. 783 
—^Lane v. City of Buffalo, 250 N.Y. 
S. 579, 232 App.Div. 884—Swelnhart 
V. City of New York, 235 N.Y.S. 
81, 226 App.Div. 828, affirmed 170 
N.E. 160, 252 N.Y. 604—Lacock v. 
City of Schenectady, 231 N.Y.S. 379, 
224 App.Div. 512, affirmed 168 N.E. 
433, 251 N.Y. 676—Stack v. City of 
New York, 284 N.Y.S. 486, 134 
Misc. 106—Chittlck v. Geiger, 71 
N.Y.S.2d 67. 

N.C.—Walker v. Town of Wilson, 21 
SE.2d 817, 222 N.C. 66—Wall v. 
City of Asheville, 13 S.E.2d 260, 
219 N.C. 163. 

Ohio.—City of Cleveland v. Pine, 176 
N.E. 229, 128 Ohio St 578, 74 AL. 
R. 1224—City of Cleveland v. Ama¬ 
to, 176 N.E. 227, 123 Ohio St 676. 

Pa.—^Koch v. Borough of White Hav¬ 
en, 63 A.2d 1, 860 Pa. 627—Miller 
V. City of Philadelphia, 25 A 2d 185, 
846 Pa. 1—^Foster v. Borough of 
West View, 195 A. 82, 328 Pa. 368 
—^Unterreiner v. Borough of Turtle 
Creek, 157 A. 682, 305 Pa. 841— 
Sellers v. Cline, 49 A.2d 873, 160 
Pa. Super. 85—Sherman v. City of 
Pittsburgh, 89 A.2d 166, 165 Pa. 
Super. 660—Clark v. City of Pitts¬ 
burgh, 21 A.2d 418, 145 Pa.Super. 
665—^Mazzo v. F. W. Woolworth 
Co., 11 A2d 688, 139 Pa Super. 242— 
Wright V. City of Scranton, 194 A 
10, 128 Pa.Super. 186—^Badger v. 
Upper Darby Tp., Com.PL, 32 Del. 
Co. 34, reversed on other grounds 
86 A.2d 507, 848 Pa. 651. 

R.I.—^lacono v. Fitzpatrick, 199 A 
689, 61 R.I. 28. 
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or under defendant’s authority,3 and not in the per¬ 
formance of governmental functions that, in the 
case of an action for injuries caused by defects or 
obstruction, defendant had notice, actual or con¬ 
structive, of the defect or obstruction,® in time to 


have repaired or removed it before the accident;® 
the fact^ and extent® of the consequent injury; 
and that proper causal connection existed between 
defendant's negligence, maintenance of a nuisance, 
or breach of duty and the injury sustained.® A 


Tez.—Sitas v. City of San Angelo, 
Clv.App., 177 S.W.2d 85, affirmed 
183 S.W.2d 417, 143 Tex. 164—Hoot- 
en V. City of Gatesville, Civ.App., 
130 S.W.2d 1067. 

43 C.J. P 1245 note 87. 
aoneral usage In trade 
Plaintiff in action to recover dam¬ 
ages for Injuries to city employee 
on ground of negligence In furnishing 
him flat-faced hammer for breaking 
rocks had burden to show alleged 
general usage In such trade to use 
round or bulging faced hammer be¬ 
cause of great reduction In amount 
of flying slivers—Choate v. City of 
Sprlngfleld. 124 S.W.2d 1127, 343 IVIo 
935. 

XTature and dnratloii of defect 

Pedestrlfiin falling on Icy sidewalk 
could not recover against landowner, 
although roof gutters were defective, 
without showing nature and duration 
of defect.—^Roland v. Elilroy, 184 N.E2. 
367. 282 Mass. 87. 

Bhlltliig of hiirden 
The burden of proving negligence 
of municipality causing Injuries to 
pedestrian as result of defective side¬ 
walk rests on plaintiff throughout 
the trial and never shifts, even 
though burden of rebutting Inferenc¬ 
es from facts already proven may 
shift from one party to the other 
as the trial proceeds.—Jones v. City 
of Columbus, Miss., C.C.A.Mlss.. 134 
F.2d 464. 

3. Mich.—^Moblo V. City of Lansing, 
220 N.W. 890, 243 Mich. 465. 

N.C.—Waters v. Town of Belhaven, 
21 S.K2d 840, 223 N.C. 20. 

Pa.—Zisman v. City of Duquesne, 18 
A.2d 95, 143 Pa.Super. 263—Vec- 
chlo V. City of Pittsburgh, 178 A. 
468, 114 Fa.Super. 826. 

43 C.J. p 1245 note 88. 

Obllgatloii or power to do work 
It is for plaintiff to show that mu¬ 
nicipality was under obligation to do 
work resulting in Injury or that work 
done was done In execution of a cor¬ 
porate power.—O'Hearn v. Town of 
Adams, 192 N.E. 524, 288 Mass. 185. 

4. Ohio.—Akron v. Butler, 140 N.E. 
824, 108 Ohio St. 122. 

Governmental or corporate functions 
generally see supra §S 746-756. 
Operation, of hospital for profit 
In an action ex delicto for Injuries 
alleged to have been sustained in 
a hospital owned and operated by 
municipality, plaintiff had burden of 
proving that hospital was operated 
for profit of municipality.—City of 
Brunswick v. Barrett, 199 S.E. 901. 
58 Ga.App. 792. 


Bm Ala.—City of Anniston v. Sim¬ 
mons, 20 So.2d 32. 31 AlaApp 536, 
certiorari denied 20 So.2d 54, 246 
Ala. 153. 

Cal.—Bauman v. City and County of 
San Francisco, 108 P.2d 9 89, 42 
Cal.App.2d 144. 

Colo.—City and County of Denver v. 
Brubaker. 51 P.2d 352, 97 Colo. 
501. 

Fla —City of Pensacola v. Herron, 150 
So. 877, 112 Fla. 742. 

Idaho.—^Draper v. City of Burley, 26 
P.2d 128, 33 Idaho 530. 

La.—^Waggoner v. City of Mlnden, 
App. 16 So.2d 150. 

Mass.—Bagdikian v. City of Worces¬ 
ter, 63 N.R2d 892, 318 Mass 707 
—Stone V. City of Boston, 181 N. 
E. 746, 280 Mass. 31. 

Mo.—O'Gorman v. Elansas City. 93 

S.W.2d 1132, 233 Mo.App. 124 

H.Y.—^D'Anna v. City of Xew York, 
54 N.Y.S.2d 320. 269 AppDlv. 750 
—^Morganti v. City of Tonawanda. 
257 N.Y.S. 151, 235 AppDlv. 430— 
Michaels v. City of Xew York, 247 
N.Y.S. 781, 231 App.Div. 455—Gor¬ 
don V. City of New York, 239 N T. 
S. 284, 228 App.Div. 103—Swelnhart 
V. City of New York, 235 N.Y.S. 
81, 226 App.Dlv. 328, affirmed 170 
N.E. 160, 252 N.Y. 604. 

N.C.—^Waters v. Town of Belhaven, 
21 S.E.2d 840, 222 N.C. 20. 

Ohio.—City of Cleveland v. Pine, 176 
N.E. 239, 123 Ohio St. 578, 74 A.LR 
1224—Naim v. City of Columbus, 
App., 39 N.E.2d 200. 

Okl.—Cities Service Oil Co. v. Kindt, 
190 P.2d 1007. 

Pa.—Shaffer v. City of Pittsburgh, 
9 A.2d 396, 836 Pa. 273—Marie v. 
City of Pittsburgh, 194 A. 902, 328 
Pa. 253—^Unterrelner v. Borough 
of Turtle Creek. 157 A. 682, 305 
Fa. 341—^Rogers v. South Phila¬ 
delphia Nat. Bank, 60 A.2d 697, 160 
Pa. Super. 154—^Roslik v. City of 
Pittsburgh, 38 A.2d 353, 165 Pa. 
Super. 160—Hullngs v. City of 
Pittsburgh, 28 A.2d 869, 160 Pa. 
Super. 338—Clark v- City of Pitts¬ 
burgh. 21 A.2d 413, 145 Pa.Super. 
666—^Nelstadt v. City of Phila¬ 
delphia, 10 A.2d 77, 188 Pa.Super. 
200—^Taylor v. City of Philadel¬ 
phia, 10 A.2d 75, 188 Pa.Super. 
194—Johnson v. Glenolden Bor¬ 
ough, Com.Pl., 31 Del.Co. 459. 

Tex.—City of Waco v. Teague, Civ. 
App., 168 S.W.2d 521. 

43 C.J. p 1245 note 90. 

Necessity and sufficiency of notice of 
defect see supra §§ 824-884. 

e. Conn.—Ward v. City of EEartford, 
60 A.2d 512, 134 Conn. 694—^Tlren- 
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dl V. City of Waterbury, 23 A.2d 
919, 128 Conn. 464—^Anderson v. 
City of Bridgeport. I5l A. 188, 
111 Conn. 681. 

Fla.—City of Tallahassee v. Coles, 4 
So 2d 874. 148 Fla 606—City of 
St. Petersburg v. Roach, 4 So.2d 
367, 148 Fla 316. 

Hawaii—Kellett v. City and County 
of Honolulu, 35 Hawaii 447. 

Ill.—^Dletz V. Firestone Tire & Rub¬ 
ber Co., 77 N.E.2d 888. 833 Ill.App. 
654—Thien v. City of Belleville, 

73 NE.2d 462, 331 Ill App. 837. 
Iowa—^Batie v. City of Humboldt, 292 

N.W. 857, 228 Iowa 528—Casper 
V. Sioux City, 238 N.W. 591, 218 
Iowa 69. 

Kan.—^Blankenship v. Kansas City, 
135 P.2d 538, 156 Kan. 607. 

Mo.—^Keen v. City of St. Louis, App., 
189 S.W.2d 139. 

Pa—Taylor v. City of Philadelphia, 
10 A.2d 75. 188 Pa.Super. 194— 
Chase v. City of Erie, 156 A. 630, 
102 Pa Super. 288. 

Tex.—City of Waco v. Diamond, Com. 
App., 65 S.W.2d 272—^Daniel v. 
City of Waco, Civ.App., 133 S.W.2d 
131, error dismissed. Judgment cor¬ 
rect. 

43 C.J. p 1245 note 91. 

Time allowed for repairs or removal 
of obstructions see supra S 803. 

7. Mo.—Luettecke v. City of St. 
Louis. 140 S.W.2d 45, 346 Mo. 168. 

Mont.—^Brennan v. City of Kalispell, 

74 P.2d 6, 105 Mont. 547. 

Pa—Sherman v. City of Pittsburgh, 
39 A.2d 156, 155 PaSuper. 560. 

43 C.J. p 1245 note 92. 

8. N.Y.—Squaw Island Freight Ter¬ 
minal Co. V. City of Buffalo, 11 
N.Y.S.2d 459, 256 App.Div. 582, af¬ 
firmed 24 N.E.2d 479, 281 N.Y. 
794. 

Okl.—Oklahoma City v. Hopeus, 60 P. 

2d 216, 174 Okl. 186. 

43 C.J. p 1245 note 98. 

Samage not ooxnmon to gsnezal pub- 
Uo 

In action against municipality for 
damages to land caused by overflow 
from defective sewage tank, it was 
Incumbent on owners to show some 
special and different damage not 
common to general public.—^Hodges 
V. Town of Drew, 169 So. 298, 172 
Miss. 668. 

9. Cal.—Bauman v. City and County 
of San Francisco, 108 P.2d 989, 42 
Cal.App.3d 144—Schmidt v. City 
of Vallejo, 10 P.2d 107, 122 Cal. 
App. 5. 

Cozm.—Leltkowskl v. Town of Nor¬ 
wich, 8 A.2d 84, 126^ Conn. 49— 
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plaintiff seeking recovery from an abutting land- 
owner for a defective and dilapidated condition of 
the sidewalk constituting a nuisance has the burden 
of showing that the owner or his predecessor in 
title participated in the creation of the nuisance.^^ 
Performance of conditions precedent. The bur¬ 
den is on plaintiff to show that he has performed all 
conditions precedent to the action, such as com¬ 
pliance with a requirement that he first exhaust his 
remedy against the person primarily liable^^ and 
with a statutory provision for notice or presentation 
of claim and, if plaintiff seeks to excuse the giv¬ 


ing of notice within the prescribed time on the 
ground of disability, the burden is on him to prove 
such disability.^® Plaintiff also has the burden of 
proving that there was no intention to mislead, and 
that the party notified was not misled, by a defec¬ 
tive notice.14 

Extent of burden on plaintiff. In general it is 
sufficient that plaintiff prove such of his allegations 
as make out his prima facie case without anticipa¬ 
tion of the defense and he is not bound to prove 
every incident or detail,^® such as the fact that de¬ 
fendant had the means for repairing a defective 


Youxifir v. Talcott, 159 A. 881> 114 
Conn. 675. 

Ill.—Dietz V. Firestone Tire v. Rub¬ 
ber Co., 77 N.E.2d 888, 833 Ill. 
App. 654—Thlen v. City of Belle¬ 
ville, 73 N.B.2d 452, 331 lll.App. 
337—Simpson v. City of Chicago, 
68 N.E.2d 321, 324 lll.App. 628. 
Iowa.—Coz V. City of Des Moines, 16 
N.W.2d 234. 335 Iowa 178. 

Ky.—Shephard v. Great Atlantic & 
Pacific Tea Co.. 205 S.W.2d 687, 
805 Ky. 799—^Hommes* Adm'r v. 
Chesapeake & O. Ry. Co., 104 S.W. 
2d 431, 268 Ky. 203. 

Mass.—WaRman v. Morse, 70 N.E. 
2d 8, 320 Mass. 462—Jones v. Hay¬ 
den, 37 N.E.2d 248, 310 Maas. 90. 
Mo.—^Luettecke v. City of St. Louis. 

140 S.W.2d 45, 346 Mo. 168. 

Mont—^Brennan v. City of Kalispell, 
74 P.2d 6, 106 Mont 547. 

N.Y.—Cashin v. City of New Ro¬ 
chelle, 176 N.E. 138, 266 N.Y. 190— 
McCutchen v. VillaRe of Peeksklll, 
3 N.Y.S2d 277, 167 Misc. 460. 

N.C.—Walker v. Town of Wilson, 21 
S.E.2d 817, 222 N.C. 66. 

Pa.—^ZieR V. City of Pittsburgh, 34 
A.2d 511, 348 Pa. 166—Foster v. 
Borough of West View. 195 A. 
82, 328 Pa. 368—Burns v. City of 
Pittsburgh, 181 A. 487, 820 Pa. 92— 
Sellers v. Cline, 49 A.2d 878, 160 
Pa.Super. 86—^Hindes v. City of 
Pittsburgh, 88 A.2d 420, 165 Pa. 
Super. 814—^Hulings v. City of 
Pittsburgh, 28 A.2d 869, 160 Pa. 
Super. 338—^Frazier v. City of 
Pittsburgh, 16 A.2d 499, 142 Pa. 
Super. 88. 

S.D.—McLinn v. Noll, 274 N.W. 833, 
65 S.D. 440—Moore v. City of Edge- 
mont 223 N.W. 720. 54 S.D. 509. 

48 C.J. p 1245 note 94. 

10. N.J.—Schwartz v. Howard Sav. 
Inst, 187 A. 171, 117 N.J.Law 180 
—^Volke V. Otway, 181 A. 166, 116 
N.J.Law 653. 

11. Wis.—^Henker v. Fond du Lac, 
86 N.W. 632, 71 Wis. 74. 

43 C.J. p 1246 note 97. 

IS. Ala.—City of Birmingham v. 
Drummond, 196 So. 777, 29 Ala. 
App. 830. 

Cal.—^Hall V. City of Los Angelea 
120 P.2d 18. 19 Cal.2d 198. 


Conn.—Barteis v. Town of Windsor, 
69 A2d 635, 134 Conn. 669. 

Ill.—^Village of Dawson v. Estrop, 
243 Ill.App. 562. 

Ind.—City of Indianapolis v. Evans, 
24 N.E.2d 776, 216 Ind. 555. 

Iowa.—Tredwell v. City of Waterloo, 
251 N.W. 87, 218 Iowa 243. 

Mich.—Sykes v. City of Battle Creek, 
286 N.W. 117, 288 Mich. 660. 

Mo.—Cole V. City of St. Joseph, 50 
S.W.2d 623, 82 A.L.R. 742. 

N.Y.—^Russo V. City of New York, 
179 N.E. 762, 258 N.Y. 344. 

Va.—City of Richmond v. Best 23 S. 

E.2d 224, 180 Va. 429. 

43 C.J. p 1246 note 98. 
waiver or estoppel 
Plaintiff must establish that acts 
or conduct relied on to constitute 
waiver or to create an estoppel as to 
the furnishing of notice were the 
acts or conduct of the governing 
body acting in its official or repre¬ 
sentative capcuiity at a regular meet¬ 
ing as distinguished from the isolat¬ 
ed and unauthorized acts or conduct 
of the individual officials or repre¬ 
sentatives of such municipality.— 
Johnson v. City of Chisholm, 24 N. 
W.2d 232, 222 Minn. 179. 
jrazisdiotloa uaAffeoted by failure of 
proof 

The failure of plaintiff to prove 
that required statutory notice of 
claim was given does not deprive 
court of Jurisdiction, but merely re¬ 
sults in a failure of proof.—City of 
Richmond v. Best, 23 S.E.2d 224, 180 
Va. 429. 

13. Mass.—^May v. Boston, 23 N.E. 
220, 150 Mass. 617. 

Excuse for failure or delay in giving 
notice see supra S 927. 

14. Mass.—^Pecorelll v. City of Wor¬ 
cester, 80 N.E.2d 280, 307 Mass. 
426—^Messner v. City of Spring- 
field, 168 N.E. 826, 261 Mass. 142 
—^Dooling V. City of Malden, 155 
N.E. 636, 258 Mass. 670—^Bowes v. 
Boston, 29 N.E. 633, 156 Mass. 344, 
15 L.RJL 366. 

Effect of notice to mislead see su¬ 
pra S 925. 

1ft. Pa.—^Pugh V. Springdale Bo]> 
ough, 86 A. 189, 288 Pa. 961. 

48 C.J. P 1246 note 2. 
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13, U.S.—^Barker v. Kroger Grocery 
& Baking Co., C.C.A.I11., 107 F.2d 
530, certiorari denied Kroger Gro¬ 
cery & Baking Co. v. Barker, 60 
set. 471, 809 U.S. 656, 84 L.Bd. 
1005. 

N.Y.— Warner v. City of Albany, 31 
N.Y.S.2d 76, 262 APP.Dlv. 677. 
N.C.— Gray v. City of High Point 
166 S.E. 911, 203 N.C. 756. 

Okl.—^Murduck v. City of Blackwell, 
176 P.2d 1002, 198 OkL 171. 

S C.—^Macedonia Baptist Church v. 
City of Columbia, 10 S.E.2d 360, 
195 S.C. 69. 

Tex.—City of Winters v. Bethune, 
Civ.App., Ill S.W.2d 797, error dis¬ 
missed. 

48 ax p 1246 note 8. 

Burden helft not on plaintiff 

(1) To introduce specific proof 
that city had notice of particular 
condition.—City of Wagoner v. Black, 
97 P.2d 21, 186 Okl. 207. 

(2) To prove exact mechanical de¬ 
fect which caused cap to tilt when 
stepped on.—^Blniffley v. Reid, 162 S. 
W.2d 615, 287 Ky. 212. 

(3) To prove negligent construc¬ 
tion of roof from which water and 
snow were permitted to fall on side¬ 
walk.—^Douglas V. Johnson, 16 N.Y.S. 
2d 644. 

(4) To prove notice of dangerous 
condition of street under improve¬ 
ment by city through Its agents.— 
Johnson v. City of Santa F6, 290 P. 
793, 35 N.M. 77. 

(5) To prove that city had actual 
knowledge that sidewalk and iron 
trap door therein were covered with 
mud if muddy condition existed be¬ 
cause city, when excavating in con¬ 
nection with water system, piled 
earth along curbing and rain washed 
such earth on sidewalk.—^Umphlette 
V. City of Silverton, 69 P.2d 244, 164 
Or. 166. 

C6) To show that other pedestri¬ 
ans were previously Injured because 
of such defect.—^Maloney v. City of 
Grand Forks, 16 N.W.2d 769, 78 N.D. 
445. 

(7) To show that water was dis¬ 
charged directly upon sidewalk from 
the point where it was initially col- 
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street,or to exclude every other possible theory 
as to what might have caused the injury, where it 
can be found directly attributable to defendant’s 
fault.i8 Where the liability of a municipality for 
a defective condition is absolute under statute, it is 
not necessary to prove negligence on its part and 
a plaintiff who establishes an unlawful obstruction 
or nuisance created by defendant in a public way 
is not required to establish negligence on the part 
of such defendant, but need only prove that the 
nuisance was the proximate cause of the injuries 
siistained.20 Where plaintiff was injured by step¬ 
ping on a defective sidewalk grating, it is not in¬ 
cumbent on him to prove his purpose in stepping on 
the grating.2i 

Burden on defendant Where plaintiff has es¬ 
tablished a prima facie case under the doctrine of 
res ipsa loquitur or otherwise, the burden is then 
on defendant to establish matters of excuse or de¬ 
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fense relied on,-- such as the fact that the alleged 
negligent act was done in the performance of a 
governmental duty,^® that it was the act of an in¬ 
dependent contractors^ or the ultra vires act of its 
agent ;25 that the injury was due to an act of 
God;S6 that the municipality had abandoned the 
street on which the injury occurred that it had 
no sufficient funds with which to repair streets or 
the legal means of procuring such funds ;S8 that it 
had not sufficient time in which to make repairs be¬ 
fore the injury or that plaintiffs injury was ag¬ 
gravated by negligence on his part.®® Where the 
action is against the person who placed an obstruc¬ 
tion in the street, defendant has the burden of 
showing a right to obstruct the street, either be¬ 
cause of an express license from the municipality 
or because the obstruction was one which might 
lawfully be placed in the street without permis- 
sion.3i 


lected on landowner's premises.— 
Troy V. Diz Lumber Co.. 16 N.E.2d 
272, 300 Mass. 214. 

17. Minn.—Llndholm v. St. Paul, 19 
Minn. 245. 

18. Mass.—Glllis v. Cambridge Gas 
Light Co.. 38 N.EL 779, 202 Maas. 
222 . 

Mo.—Obert v. City of St. Louis, App.. 
148 S.W.2d 126. 

VaUlng of objaot left on sidewalk 
Plaintiff injured by the falling of 
an object carelessly left on the side¬ 
walk in a manner likely to prove 
dangerous to passersby Is not re¬ 
quired to establish definitely what 
caused it to fall.—Palmer v. Miller 
North Broad Storage Co.. 168 A. 616, 
105 Pa.Super. 21. 

Identity of leaves 

In action for injuries sustained by 
pedestrian who slipped on leaves and 
water on sidewalk, wherein a witness 
testified that leaves were on the 
sidewalk earlier in the day, there 
was no burden on pedestrian to prove 
that leaves on which he slipped were | 
the same as seen by witness earlier | 
In the day.—Fadem v. City of St. 
Louis. Mo.App., 99 S.W.2d 511. 

19. W.Va.—HsLyes v. Town of Cedar 
Grove, 87 S.K2d 450, 128 W.Va. 
590. 

20. Mass.—^Whittaker v. Town of 
Brookline, 60 N.E.2d 85, 818 Mass. 
19. 

21. N.Y.—McEeown v. Foster, 168 
N.Y.S. 983, followed In McHale v. 
Foster, 153 N.Y.S. 986, reversed on 
other grounds 159 N.Y.S. 47. 

22. Ky.—Prather v. City of Louis¬ 
ville, 49 S.W.2d 1001. 243 Ky. 763. 

La.—^Duplantler v. City of Baton 
Rouge, App.» 28 So.2d 705. 

N.Y.—^Warner v. City of Albany, 81 
N.Y.S.2d 75, 262 App.Dlv. 177— 


Wright v. Tudor City Twelfth 
Unit, 288 N.Y.S. 864, 248 AppDiv. 
213. 

Okl.—City of Weatherford v. Luton, 
117 P.2d 765. 189 OkL 438. 

Pa.—Cooney v. City of Pittsburgh, 27 
A.2d 490, 149 Pa.Super. 693—Clif¬ 
ford V. City of Philadelphia, 169 A. 
232, 104 Pa.Super. 838. 

R.I.—Heaton v. Childs Co. of Provi¬ 
dence, 187 A. 6, 48 R.I. 256. 

43 C.J. p 1246 notes 6, 7. 

Servltiide or easement 
In action against city for trespass 
on plaintiff’s land by widening and 
deepening drainage canal, plaintiff’s 
deed calling for canal as boundary, 
accompanied by possession to canal 
as then existing, cast burden on city 
to prove servitude or easement to en¬ 
large canal.—City of Birmingham v. 
Corr, 167 So. 66. 229 Ala. 321. 

Tall into oellarway 

(1) Where proof showed that cel¬ 
lar doors situated on public sidewalk 
were unguarded and unlocked, and 
that no precautions had been taken to 
safeguard public on sidewalk when 
doors were opened, it was incumbent 
on defendants to show that cellar 
doors were opened by a stranger or 
otherwise to exonerate themselves.— 
Crawford v. Hahms, 89 N.Y.S.2d 221. 

(2) Where lessee of store and cel¬ 
lar was In possession and control of 
cellarway in sidewalk covered by iron 
doors, and pedestrian died from fall 
into cellexway when doors were open, 
lessee was bound to show that cellar¬ 
way was in actual use for Ingress or 
egress of persons or for loading or 
unloading, and that the condition did 
not result from its own act but from 
that of some stranger or Intruder, or 
otherwise to exonerate Itself.—^Mc- 
Bhtyre v. Bickford's, Inc., 26 N.Y.S. 
2d 992, 261 App.Div. 884. 
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State valuatloa. 

A municipality relying on a stat¬ 
ute which provides that the damages 
recoverable firom a municipality for 
an actionable defect on a public way 
shall not exceed a prescribed per cent 
of its state valuation, nor be more 
than a specified amount, has the bur¬ 
den of proving the valuation if it de¬ 
sires to reduce the damages below 
the specified amount.—Trites v. City 
of Melrose, 61 N.E.2d 666, 318 Mass. 
878. 

83. Iowa.—Jones v. Sioux City, 170 
N.W. 445. 186 Iowa 1178, 10 A.L R. 
474. 

Governmental or corporate functions 
generally see supra §5 746-75*6. 

24, Wash.—^Provine v. Seattle, 110 
P. 619, 59 Wash. 681. 

85b Lcl—^F aucheux v. St. Martln- 
vllle, 45 So. 600, 120 La. 764. 

83. Minn.—^National Weeklies v. 
Jensen, 236 N.W. 906, 183 Minn. 
150. 

Ohio.—^Frazier v. Village of Wester¬ 
ville. APP., 36 N.E.2d 812. 

48 aJ. p 1247 note 11. 

87- N.Y.^—Horey v. Haverstraw, 26 
N.E. 632, 124 N.Y. 278. 

W.Va.—^Hanley v. Huntington. 16 S. 
E. 807, 87 W.Va. 678. 

8& N.Y.—Weed v. Ballston Spa, 76 
N.Y. 329. 

Insulliciency of funds as defense see 
supra S 784. 

89. La.—Wemhardt v. New Orleans* 
61 So. 286. 125 La. 351. 

30l Ind.—Gkishen v. England, 21 N. 
BL 977, 119 Ind. 868, 5 L.RA. 258: 

3L Ala.—^Birmingham Electric Co. 
V. Kirkland, 118 So. 640, 218 Ala. 
429. 

HI.—Kenyon v. Chicago dty R. Oa. 
85 N.E. 660, 885 IlL 406, 
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The burden of proof is not shifted to defendant, 
nor is defendant required to mako any explanation 
of the cause of an alleged defective condition, where 
there is not sufHcient evidence to warrant a find¬ 
ing for plaintifT.32 There is no burden on the mu¬ 
nicipality to prove that it was impossible with rea¬ 
sonable care for it to have removed ice from the 
street before a pedestrian fell thereon.*^ 

(2) Contributory Negligence 

In some Jurisdictions the burden Is on the plaintiff 
to prove his freedom from contributory negligence, par¬ 
ticularly where the circumstances give rise to a pre¬ 
sumption of negligence on his part; but In other jurisdic¬ 
tions the burden Is on the defendant to prove the plain¬ 
tiff's contributory negligence. 

In some jurisdictions the burden is on plaintiff 
to show that he used due care and was free from 
contributory negligence at the time of the injury,*^ 
particularly where the circumstances shown by 
his evidence give rise to a presumption of contribu¬ 


tory negligence, 35 as where it is shown that he had 
knowledge of the danger,®® and where the circum¬ 
stances cast imputations on his conduct.® ^ In oth¬ 
er jurisdictions, however, plaintiff is not required 
to prove that he was free from negligence,®® and 
the burden is on defendant to prove contributory 
negligence,®® unless plaintiff by his own evidence 
discloses contributory negligence^® or the evidence 
raises a presumption of contributory negligence.^i 
Thus, where it appears that plaintiff knew of the 
defect which caused the injury, the burden is on 
him to show an excuse for his inattention or forget- 
fulness.4® So where a pedestrian, injured while 
crossing a street at a place other than a regular 
crossing, claims that his failure to use the cross¬ 
ing provided for pedestrians was excusable, the 
burden is on him to establish such excuse.^® The 
burden rests on a person who walked into an obvious 
defect in a sidewalk to show conditions outside him¬ 
self which prevented him from seeing the defect 
or which would excuse his failure to observe itM 


License or permission as defense see 
supra S 567. 

32. Maas—Wagman v. Morse, 70 N. 
B.2d 8, 820 Mass. 462. 

33. Iowa.—^Ritchie v. City of Dea 
Moines, 233 N.W. 43. 211 Iowa 10Z6. 

34. Ill.—Simpson v. City of Chica¬ 
go, 58 N.K2d 321, 324 IlLApp. 528 
—Schulenburs v. City of Chicago. 
42 NJB.2d 762. 315 llLApp. 213>- 
Gibbons v. City of Chicago, 41 N. 
EL2d 310, 314 IlLApp. 379. 

Iowa.—^Beach v. City of Des Moines, 
24 N.W.2d 842, superseded on oth¬ 
er grounds 26 N.W.Sd 81. 288 Iowa 
812. 

Mich.—Cadagan v. Great Atlantic & 
Pacific Tea Co., 298 N.W. 504, 298 
Mich. 207. 

R. I.—^Fontame v. Follett, 166 A. 363, 
61 R.I. 418. 

S. C.—Young V. City of Camden, 198 
S.R 45. 187 S.C. 414. 

43 CJ. p 1247 note 18. 

SeaUi aotloas 

Ill.—Prill V. City of Chicago, 46 N. 

B.2d 119, 817 Ill.App. 202. 

ILL—lacono v. Fitzpatrick, 199 A. 
689, 61 ILL 28. 

35. IlL—Lockport v. Licht, 113 Ill. 
App. 613, 123 Ill.App 426. reversed 
on other grounds 77 N.B. 581, 221 
IIL 85. 

30. Ind.—Dlflenderfer v. Jefferson- 
vlUe, 118 N.B. 836, 67 Ind-App. 10. 
43 CJ". p 1247 note 20. 

37. N.H.—^Palmer v. Concord, 48 N. 

H. 211, 97 Am.D. 605. 

43 O.J. p 1247 note 21. 

j39l Pa.—-Kanarkow^^i v. Borough of 
North Braddock, 43 A.2d 381, 157 
PB.Super, 825—Boley & Boley v. 


Borough of Glassport, 91 Pa.Super. 
247. 

39. La.—^Howard v. Great Am. In¬ 
demnity Co., App., 86 So.2d 881, 
amended, rehearing denied 87 So.2d 
463—^White v. City of Alexandria, 
App, 85 So.2d 810—^Rodriguez v. 
City of Sulphur, App., 28 So.2d 771 
—^Holbrook v. City of Monroe, App., 
157 So. 566. 

Mo.—^Brooks v. City of Ste. Gene¬ 
vieve, App., 164 S.W.2d 164—^Wyck- 
ofl V. City of Cameron, App., 9 S. 
W2d 872, certiorari quashed State 
ex rel. City of Cameron v. Trlmbld, 
9 S.TV.2d 876, 321 Mo. 221. 

Tenn.—^Batts v. City of Nashville, 
123 S.W.2d 1099, 22 Tenn.App. 418. 
43 C J. p 1247 note 22. 

Death actions 

Ind.—City of Columbus v. Gkiodnow, 
168 N.E. 191, 91 Ind.App. 6, re¬ 
hearing denied and modified on oth¬ 
er grounds 169 N.E. 885, 91 Ind. 
App 6. 

N.C.—Wall V. City of Asheville, 13 
S.E 2d 260, 219 N.C. 163. 

Tex.—City of El Paso v. Mendoza, 
Civ.App., 191 S.W.2d 102, error re¬ 
fused for want of merit. 

SAleotioa of safer route 
In action for injuries from slipping 
on sidewalk where melting snow had 
formed bumpy, icy, and dangerous 
condition, burden was on defendant 
city of showing that pedestrian could 
have selected a safer route without 
substantial inconvenience.—Sllndee 

v. City of St. Paul, 18 N.W.2d 128, 
219 Minn. 428. 

Xn Massachusetts 

(1) By statute the burden of prov¬ 
ing contributory negligence is on de¬ 
fendant.—Chase V. Marchant, 54 N. 
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I E.2d 51, 315 Mess. 684—Sullivan v. 
' Inhabitants of Town of Saugus, 25 
N.E.2d 185, 805 Mass. 127—Bell v. 
City of Boston, 12 N.E.2d 72, 299 
Mass. 102. 

(2) Prior to enactment of the stat¬ 
ute the burden was on plaintiff to 
prove the absence of contributory 
negligence.—^McCulloch v. Needham, 
104 N.E. 484, 217 Mass. 227—Tuttle 
V. Lawrence, 119 Mass. 276. 

44>. Md.—Vannort v. Chestertown, 
104 A. 113. 132 Md. 685. 

43 C.J. p 1247 note 28. 

41. Pa.—Bean v. Philadelphia, 103 
A. 727, 260 Pa. 278. 

43 C.J. p 1247 note 24. 

42. Ala.—City of Birmingham v. 
Monette, 1 So.2d 1, 241 Ala. 109, 
138 AL.R. 1020—^Houston v. Town 
of Waverly, 142 So. 80, 225 Ala. 
98—^Birmingham v. Edwards, 77 
So. 841, 201 Ala. 251. 

Character of excuse 
Such excuse must be something 
apart from inattention Itself, and re¬ 
sult from some external circum¬ 
stance, and not from the mere men¬ 
tal absorption In some other subject. 
—City of Birmingham v. Monette, 1 
So.2d 1, 241 Ala. 109, 188 A.L.R. 1020. 

43. Pa.—^Montgomery v. Philadel¬ 
phia, 118 A 357, 270 Pa. 346. 

44. Pa.—^Leson v. City of Pitts¬ 
burgh, 44 A.2d 677, 363 Pa. 207— 
Cox V. Scarazzo, 44 A2d 294, 363 
Pa. 15—^Tauber v. Borough of Wil- 
kinsburg, 163 A 675, 309 Pa. 831— 
Petruskl v. City of Duquesne, 33 
A2d 436, 152 Pa.Super. 898—D’An¬ 
nunzio V. Philadelphia Suburban 
Water Co., 18 A2d 86, 143 Pa.Su¬ 
per. 422—^Emmey v. Stanley Co. of 
America^ 10 A2d 795, 139 Pa.Su- 
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A plaintiff predicating recovery on the theory of 
nuisance is under no burden to prove freedom from 
contributory negligence,^® A statute placing the 
burden of proving contributory negligence on de¬ 
fendant in a negligence action where the injured 
person dies before trial has been held not to ap¬ 
ply to an action against a municipality seeking to 
impose a statutory liability on it under provisions 
making it liable for injuries sustained as a result 
of a defective highway.^® In an action brought to 
recover for injuries sustained by an infant who was 
incapable of exercising care for his own safety, 
the burden of establishing that the infant’s cus¬ 
todian exercised due care may be on plaintiff,^^ and 
a plaintiff claiming that an injured infant was so 
wanting in age, intelligence, experience, or pru¬ 
dence as not to appreciate danger has the burden 
of so proving.^® 

§ 939. Admissibility of Evidence 

a. In general 

b. Negligence of defendant generally 

c. Condition of place and nature of de¬ 

fect or obstruction 


d. Customs and usages 

e. Similar defects and conditions 

f. Other accidents or absence thereof 

g. Subsequent repairs or precautions 

h. Notice of defect or obstruction 

i. Contributory negligence 

j. Notice of claim 

a. In General 

The admissibility of evidence in actions for negligence 
or other tort of a municipal corporation Is governed by 
the general rules pertaining to the relevancy, materiality, 
and competency of evidence In civil actions. 

The general rules as to the admissibility of evi¬ 
dence in civil actions, particularly those governing 
actions for negligence, are applicable in actions 
for injuries from negligence or other tort of a 
municipal corporation, and any relevant and ma¬ 
terial evidence, if competent under the general 
rules, is admissible.^® However, evidence which, 
under such rules, is incompetent,®® such as hear¬ 
say,unauthorized declarations or admissions by 
municipal officers against the interest of the munici¬ 
pality,®® or secondary evidence where the best is at¬ 
tainable,®® is inadmissible. So evidence which is 


per. 69—Walker v. Stem, 200 A. 
897, 132 pa.Super. 843. 

43 C.J. P 1247 note 24 [a]. 

45. N.T.—^Nuccio V. Long Island R. 
Co., 27 N.Y.S.2d 666, 262 APP.Div. 
763. 

4a Conn.—^Porpora v. City of New 
Haven, 177 A. 681, 119 Conn. 476. 
47. Mass.—^McKenna v. Andreassl, 
197 N.K 879, 292 Mass. 218. 

4a Pa—^Miller v. City of Erie, 16 
A.2d 87, 340 Pa 177. 

Tex.-—City of Menard v. Coats, Civ. 

App., 60 S.W.2d 831. 

49, Ala—City of Blrmlngrham v. 
Jackson, 155 So. 627, 229 Ala 133— 
City of Albany v. Wilson, 112 So. 
485, 216 Ala 174—City of Mobile v. 
Lartlffue, 127 So. ‘257, 28 AlaApp. 
479. 

Colo.—City of Longmont v. Swearin¬ 
gen, 254 P. 1000. 81 Colo. 246. 

Ga—Southland Coffee Co. v. City of 
Macon, 8 S.E.2d 789, 60 GaApp. 
253. 

Ey.—^Reams v. City of London, 168 S. 

W.2d 994, 298 Ey. 478. 

Mass.—Henry v. City of Melrose, 28 
N.E.2d 110, 304 Mass. 205. 

Mo.—^Dutton V. City of Independence, 
60 S.W.2d 161, 227 Mo.App. 276. 
N.H—Douglas v. Hollla 172 A. 438, 
86 N.H. 678. 

N.T.—Smith v. City of Albany, 16 N. 

T.S.M 292, 267 App.Dlv. 716. 

N.C.—^Wagner v. Town of Conover, 
156 S.E. 167, 200 N.C 82. 

Ohio.—Dodson v. New England Trust 
Co., 71 N.E.2d 603, 78 Ohio App. 
508. I 


OkL—^Murduck v. City of Blackwell, 
176 P.2d 1002, 198 Okl. 171—City 
of Altus V. Tinsley, 95 P.2d 635, 
185 Okl. 602—Oklahoma City v. 
West, 7 P.2d 888. 156 Okl. 63. 

Pa—^Pennsylvania R. Co. v. City of 
Pittsburgh, 6 A.2d 907, 335 Pa 449 
—New V. City of Philadelphia 136 
A. 294, 287 Pa 588—Conklin v. 
City of Scranton, Com.Pl., 49 Lack. 
Jur. 68—Sells v. City of Pitts¬ 
burgh, Com.Pl., 91 Plttsb.Leg.J. 
479. 

Tenn.—^Town of Dickson v. Stephens, 
96 S.W.2d 201. 20 Tenn.App. 195. 
Tex.—City of Harlingen v. Scroggina 
Clv.App., 121 S.W.2d 408, error dis¬ 
missed—^ity of Teague v. Rad¬ 
ford, C1V.APP., 45 S.W.2d 430, re¬ 
versed on other grounds, Com.App., 
63 S.W.2d 376. 

Wash.—^Brooks v. City of Seattle, 74 
P.2d 1008, 193 Wash. 263, certiorari 
denied 69 S.Ct. 62. 305 U.S. 601, 88 
L.Ed. 88L 

43 C.J. p 1248 note 80. 

Tailure to seoure lloense 
In action for Injuries sustained by 
tripping over a vault cover raised 
above the sidewalk, exclusion of evi¬ 
dence that store owner had not se¬ 
cured a license from the city to main¬ 
tain the vaults was erroneoua—Gib¬ 
son V. Jaystone Drug Co., 45 N.T.S.2d 
380, 267 App.Div. 201. 

Deed reciting pnrohasa pxioe 

In action for injuries to crops and 
land resulting from city's diversion 
of a river, admission of a deed set¬ 
ting forth the consideration for 


which land was conveyed to plaintiff 
was not error where It was admitted 
with reservation that it could not be 
considered in determining market 
value of land.—City of Corpus Chrls- 
ti V. McMurrey, Tex.Civ.App., 145 S. 
W.2d 664, error dismissed. Judgment 
correct. 

Absenos of signs 

Where an ordinance provided that 
an alley should be for one-way traffic 
and that signs should be erected at 
the entrance to designate the direc¬ 
tion In which traffic should travel, 
oral evidence of an officer was admis¬ 
sible to show that the signs had nev¬ 
er been erected so es to make the 
ordinance become effectlva—^Lee v. 
Seitz, 18 Tenn-App. 260. 

50. Ey.—City of Bowling Green v. 
Bandy, 270 S.W. 837. 208 Ey. 269. 

Mass.—Sapersteln v. City of Everett, 
163 N.B. 757, 265 Mass. 195—Hean¬ 
ey v. Colonial Filling Statlona 159 
N.E. 916, 262 Mass. 888. 

Pa—Walters v. City of Scranton, 
Com.Pl., 44 Lack.Jur. 101. 

Utah.—Jensen v. Logan City, 83 P.2d 
311, 96 Utah 68. affirmed 88 P.2d 
469, 96 Utah 522. 

43 C.J. p 1248 note 31. 

51. Tenn.—^Eolb v. EnoxvlUe, 76 S. 
W. 823, 111 Tenn. 311. 

58. N.T.—Cook V. Mohawl^ 100 NJEL 
816, 207 N.T. 811. 

43 CJ. p 1248 note 38. 

53. Iowa—Long v. Davenport, 68 N. 

W. 717, 99 Iowa 479. 

43 C.J- P 1248 note 34. 



§ 939 


m^yiCIPAL COBPORATIOSS 


63 C.J.S. 


immaterial and irrelevant to the issues,as where 
it relates to collateral matters,is inadmissible. 
Such rules govern the competency, relevancy, and 
materiality of evidence on the question whether 
or not the municipality was engaged in a private 
enterprise 6 whether it owned or controlled the 
sewer or other property or utility vrhich caused the 
injury whether the acts complained of con¬ 
stituted a nuisance to show that the acts caus¬ 
ing the defect or obstruction or other negligence 
were done under the authority of the municipal- 
at3^® or were subsequently ratified;®® to show the 
ownership of abutting premises;®! to show the 
cause of the injury®^ or the place of the accident;®® 
or to prove the nature and extent of the damage 
sustained.®^ The length of time a street has been 
opened may be proved by parol;®® and also the 
average duration of a sidewalk.®® 

Ordinances and 'by-laws may become material 
and competent,®^ particularly in actions for torts 
committed in violation of them.®® On the other 
hand, an ordinance addressed solely to traffic reg¬ 


ulations has been held not admissible in a case in¬ 
volving an accident occurring on the sidewalk.®® 
Public character or control of street or way. 
Any competent evidence,"^® such as ordinances, res¬ 
olutions, or records,*^! is admissible to prove that 
the place of the accident was a public street or 
■way or that the municipality otherwise had con¬ 
trol and dominion over it. So county records show¬ 
ing that the place where the injury occurred be¬ 
longed to, and was controlled by, the fiscal court 
of the county are admissible in behalf of defendant 
city.7® 

b. Negligence of Defendant Generally 

Any competent evidence is admissible, subject to the 
general rules of evidence, to prove or disprove negligence 
on the part of the defendant; but evidence which Is 
immaterial, or which Is not otherwise pertinent or compe- 
tent. Is Inadmissible. 

Subject to the general rules of evidence, any 
competent evidence of the facts and circumstances 
surrounding the accident is admissible for the 
purpose of proving or disproving negligence on the 
part of defendant^® or for the purpose of prov- 


54. Colo.—City of Alamosa v. John¬ 
son, 60 P.2d 1087. 99 Colo. 134. 
Conn.—^Parker v. City of Hartford, 
190 A. 866, 122 Conn. 500—^Thelin 
V. Downs, 145 A. 60. 109 Conn. 663 
—^Ritter V. City of Shelton, 136 A. 
535. 105 Conn. 447. 

Ind.—Town of Argos v. Hdrley, 49 
N.£:.2d 652, 114 Ind.App. 290. 

Ky.—City of Prestonsburg v. Lalfer- 
ty. 291 S.W. 1030, 218 Ky. 652. 
Mass.—Arick v. City of Worcester, 
173 N.E. 417, 373 Mass. 134—Bar- 
tol V. City of Boston, 156 N.E. 844, 
259 Mass. 323. 

N.J.—^Fredericks v. Town of Dover, 
15 A.2d 784, 125 N.J.Law 288. 

N.C.—Cranfield v. City of Winston- 
Salem, 158 S.E. 241, 200 N.C. 680. 
Ohio.—^Tarian v. City of Alliance, 82 
N.E.2d 578, 66 Ohio App. 423. 

R.I.—Eaton v. Follett, 136 A. 437, 48 
* R.I. 189. 

Wis.—Northern Assur. Co. v. City of 
Milwaukee, 277 N.W. 149, 227 Wis. 
124. 

43 CJ. p 1248 note 35. 

Nnanber aaia cost of oatoh 
In action by pedestrian against 
city for injuries sustained in street 
in fall into depression connecting 
with catch basin opening into storm 
sewer on ground that depression was 
negligently constructed, evidence 
concerning number of catch basins 
in city and average cost of construc¬ 
tion was held irrelevant.—Wilkinson 
V. City of Jackson, 170 So. 901, 177 
Miss. 414. 

55k Mass.—^Wright v. Chelsea, 98 N. 

E. 840, 207 Mass. 460. 

43 C.J. p 1249 note 86. 


58. Mich—Brink v. Grand Rapids, 
108 N.W. 430, 144 Mich. 472. 

43 C.J. p 1249 note 37. 

57. Qa.—Georgia R., etc., Co. v. 
Tompkins, 75 SE. 664, 138 Ga. 696. 

43 C.J. p 1249 note 38. 

58. Iowa.—Suddeth v. Boone, 96 N. 
W. 853, 121 Iowa 258. 

43 C.J. p 1249 note 89. 

59. Tex.—Corsicana v. Tobin, 67 S. 
W. 819, 23 Tex.Civ.App. 492. 

43 C.J. p 1249 note 40. 

ea R.I.—^Willoughby v. Allen, 56 A. 

1109, 25 R.I. 631. 

43 C.J. p 1249 note 41. 

61. Pa.—^Fisher -v. City of Philadel¬ 
phia, 170 A. 875, 112 Pa.Super. 226. 
eSL lowcL—Johnson v. Sioux City, 86 
N.W. 212, 114 Iowa 137. 

48 C.J. P 1249 note 42. 

63L Iowa.—Bauer v. Dubuque, 98 N. 

W. 355, 122 Iowa 500. 

48 C.J. P 1249 note 43. 

64, Del.—Benson v. Wilmington, 82 
A. 1047, 9 Houst. 359. 

N.C.—Jones v. City of High Point. 

164 S.E. 119, 202 N.C. 721. 

Ohio.—^Frazier v. Village of Wester¬ 
ville, App., 86 N.E.2d 812. 

Tex.—City of Amarillo v. Ware. 40 

S.W.2d 67, 120 Tex. 456, answer to 
certified questions conformed to, 
Civ.App., 42 S.W.2d 189. 

48 C.J. p 1249 note 44. 

Admissibility of evidence of damages 
generally see Damages 5S 145-161. 
Damages recoverable for municipal 
torts see infra S 947. 

65. Kan.—^Atchison v. Rose, 23 P. 
561, 43 Kan. 605. 
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66. Iowa.—^McCartney v. Washing¬ 
ton, 100 N.W. 80, 124 Iowa 382. 

67. Mo.—^Zook V. City of Louisiana, 
App., 12 S.W.2d 618. 

Tex—^Leonard Bros. v. Zachary, Civ. 
App., 94 S.W.2d 509. 

68. Iowa.—^Mahoney v. Dankwart, 79 
N W. 134, 108 Iowa 321. 

Admissibility of ordinances on issue 
of: 

Negligence of defendant in general 
see infra subdivision b of this 
section. 

Contributory negligence see infra 
subdivision i of this section. 

68. Cal.—Osrowitz v. Market Inv. 

Co., 104 P.2d 681, 40 Cal.App.2d 179. 
7a Mo.—Crockett v. City of Mexico, 
77 S.W.2d 464, 336 Mo. 145. 

43 C.J. p 1250 note 48. 

71. N.Y.—Sewell v. Cohoes, 76 N. 

T. 46, 31 Am.R. 418. 

43 C.J. p 1250 note 49. 

72. Ky.—Graves v. Hopkinsville, 65 
S.W. 339, 23 Ky.L. 1411. 

43 C.J. p 1250 note 50. 

73. Colo.—City of Colorado Springs 
V. Colburn, 81 P.2d 397, 102 Colo. 
488. 

N.H.—Douglas v. Hollis, 172 A. 433, 
86 N.H. 578. 

N.Y.—^Mathesen v. City of New York, 
72 N.Y.S.2d 437, 188 Misc. 1018. 

43 C.J. p 1250 note 52. 

Board left to proteot sidewalk 
Where pedestrian fell on sidewalk, 
property owner’s testimony he left 
binding board in place to prevent 
sidewalk from cracking at edge was 
held admissible as bearing on city's 
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ing or disproving the degree of negligence.^* Tes¬ 
timony of an engineer as to the necessary capacit}* 
of a sewer in a particular locality for ordinary oc¬ 
casions is proper evidence of what constitutes an 
extraordinary rainfall.^® 

On the other hand, evidence is inadmissible which 
is immaterial, or which is not otherwise pertinent 
or competent,such as evidence of the failure 
of persons in the immediate vicinity to observe the 
defect,77 evidence of defendant’s habitual negli¬ 
gence in other cases and places,7® evidence of the 
failure of the mayor to notify the street committee 
of an obstruction,7® or evidence which would great¬ 
ly tend to confuse the minds of the jurj', such as 
a matter of common knowledge.®® While defend¬ 
ant may show that a flood which injured a riparian 
owner was unprecedented,®^ evidence of the gen¬ 
eral damage caused by the flood to other property 
in the city is inadmissible as leading to an indefi¬ 
nite number of collateral and remote issues.®^ 

Declarations of a municipal officer or agent are 
inadmissible to prove negligence on the part of 
the municipality®® unless they are made in the 


course of his oflficial duty with respect to the acts 
of negligence complained of.®* 

Evidence as to general Tveather conditiofis at or 
prior to the accident and the general effect of such 
conditions on dirt streets, not limited to the effect 
on the particular place of the accident, is inadmis¬ 
sible to show reasonable care on the part of the 
municipality.®® 

Ordinances, resolutions, and municipal records. 
Municipal ordinances and resolutions in respect of 
the duty of the municipality and its officers or oth¬ 
er persons as to the care of streets and the like 
may be admitted on the question of defendant’s neg¬ 
ligence with regard to defective or obstructed streets 
and the like, when they are relevant to that issue,®® 
otherwise not;®7 and it has been held that, where 
a statute makes the municipality liable for defects 
or obstructions which render the street unsuitable 
for travel, an ordinance requiring certain things 
to be done on the streets and prohibiting the doing 
of other things is not admissible on the issue vrheth- 
er the street was reasonably safe for public travel.®® 
The minutes of the board of aldermen showing the 


duty to pedestrian.—^Petrelll v. City 
of New Haven. 168 A. 759, 116 Conn. 
144. 

CliliazexL playing near sewer pool 
In action against city for death of 
child by drowning In sewer pool 
xnamcained by city In an Isolated 
spot outside the city limits, evidence 
that children had been seen playing 
on the banks of the sewer pool and 
wading in the pool to show knowl¬ 
edge by city on which liability to 
trespassers might be predicated was 
improperly rejected.—Morris v. City 
of Britton, 279 N.W. 531, 66 S.D. 121. 

74. 111.—Chicago V. Gallagher, 44 
Ill. 295. 

Mich.—Plater v. Pey, 38 N.W. 666, 70 
Mich. 644. 

75. Del.—^Hesslon v. Wilmington, 27 
A. 830. 

76l Mass.—^Turturro v. Calder, 29 N. 
E.2d 744, 307 Mass. 169—Heaney v. 
Colonial Pilling Stations, 159 N.E. 
916, 262 Maas. 838. 

Minn.—^Williams v. John A. Stees 
Co., 214 N.W. 671, 172 Minn. 36. 
Okl.—Oklahoma City v. Tyetenlcz, 
52 P.2d 849, 175 Okl. 228. 

43 C.J. p 1250 note 54. 

77. Mich.—Grand Rapids v. Wyman, 
9 N.W. 833, 46 Mich. 516. 

78i Wash.—Stone v. Seattle. 74 P. 
808, 33 Wash. 644. 

Similar defects and conditions see 
infra subdivision e of this section. 

79. Mich.—^Edward v. Three Rivers, 
65 N.W: 1003, 96 Mich. 625. 

80. Wash.—Stone v. Seattle, 74 P. 
808, 83 Wash. 644. 

43 C.J. p 1251 note 5& 


81. S.D.—Stewart v. Rapid City, 205 
N.W. 654, 48 S.D. 564. 

88. S.D.—Stewart v. Rapid City, 
supra. 

83. Mont.—Snook v. Anaconda, 66 
P. 756, 26 Mont. 128. 

N.T.—Cook V. Mohawk, 100 N.E. 816, 
207 N.Y. 811. 

84. Me.—Smyth v. Bangor, 72 Me. 
249. 

85. Mo —McCall v. Butler, App., 285 
S.W. 1018. 

86. Cal.—^Palmer v. City of Long 
Beach, App., 189 P.2d 62, reversed 
on other grounds. Sup., 199 P.2d 
952. 

111.—Pennmgton v. Rowley Bros. Co., 
241 111.APP. 58. 

Minn.—^McCartney v. City of St. 
Paul. 233 N.W. 465, 181 Minn. 
655. 

Wis.—^Brown v. Milwaukee Terminal 
Ry. Co.. 224 N.W. 748. 199 Wis. 676. 
reheard 227 N.W. 385, 199 Wis. 
575. 

43 C.J. p 1251 note 68. 

Ordinance providing for Improvement 
In an action for injury to prop¬ 
erty by surface water in the grading 
of a street, an ordinance providing 
for the Improvement, in connection 
with evidence that the work was 
done under the supervision of a mu¬ 
nicipal officer. Is admissible to show 
the liability of the municipality for 
the injury.—^Plkeville v. Riddle, 266 
S.W. 63, 200 Ky. 896. 

The record of the common council 
showing a report of a committee ap¬ 
pointed by that body and the action 
taken thereon, in respect of the de¬ 
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feet in question, is admissible 
against the municipality.—^Delphi v. 
Lowery, 74 Ind. 520, 39 Am.R. 98. 

E7. Cal—Daly v. Mathews, 122 P.2d 
81, 49 Cal.App.2d 545. 

Colo.—City and County of Denver v. 

Brubaker. 51 P.2d 352, 97 Colo. 501. 
Iowa.—Tillotson v. City of Daven¬ 
port, 4 N.W.2d 365, 232 Iowa 44. 
Mass.—Turturro v. Calder, 29 N.E.2d 
744, 307 Mass. 159. 

Minn.—Hahn v. Diamond Iron 

Works, 20 N.W.2d 704, 221 Minn. 33 
—O’Hara v. Morris Prult & Prod¬ 
uce Co., 282 N.W. 274, 203 Minn. 
541. 

N.C.—^Hudson V. Gulf Oil Co., 2 
S.E.2d 26, 215 N.C. 422—Cranfleld 
V. City of Winston-Salem, 158 S.K 
241, 200 N.C. 680. 

Ohio.—City of Zanesville v. Elmg, 172 
N.E. 400, 85 Ohio App. 390. 

Wash.—^Amann v. City of Tacoma, 
16 P.2d 601, 170 Wash. 296. 

43 C.J. p 1262 note 69. 

Ordinance lield inadmissible 
In action against city for injuries 
to person falling into unguarded 
sewer ditch at night, city ordinance, 
requiring persons nuLklng excavs;- 
tions in or near streets, sidewalks, 
and driveways to enclose them with 
barriers and place red lights at ends, 
was not admissible in evidence as 
measure of cit 3 r *8 standard of con¬ 
duct and substantive liability.— 
Bean v. City of Moberly, 169 S.W.2d 
393. 350 Mo. 975. 

88, N.H:.—^Davis V. Manchester, 62 
N.H. 422. 

48 C.J. p 1252 note 70. 
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appointment of engineers to construct drainage are 
competent on the question of the exercise of due 
care to construct drains of sufficient size.®® How¬ 
ever, a minute book of a municipality showing 
that the council had directed a committee to in¬ 
vestigate plaintiffs claim is not admissible as evi¬ 
dence of an assumption of liability by the munici¬ 
pality,®® nor is a police record, made up of re¬ 
ports by police officers and telephone reports by 
citizens, admissible to show that no light was burn¬ 
ing on an obstruction on the night of the injury, 
such reports being in no sense official.®^ 

c. Condition of Place and Nature of Defect or 
Obstruction 

(1) In general 

(2) Prior to accident 

(3) Subsequent to accident 

(1) In General 

Evidence of any fact or surrounding circumstance 
existing at the time and place of the accident ordinarily 
Is admissible to prove the extent and nature of the 
alleged defect or obstruction; but Incompetent evidence 
on such issue, or evidence which la Irrelevant or remote, 
is Inadmissible. 

Ordinarily evidence of any fact or surrounding 
circumstance existing at the time and place of 
the accident or occurrence is admissible for plain¬ 
tiff for the purpose of proving the existence and 
nature of the alleged defect or obstruction, and the 


negligence of defendant with respect thereto,®® 
such as evidence of absence of lights or inadequate 
lighting at the time and place,®® or that other ob¬ 
structions narrowed the roadway,®^ or as to the 
act of defendant in taking up the sidewalk,®® and 
as to faulty methods employed in restoring it.®® 
Defendant may show the character of the obstruc¬ 
tion or condition complained of,®^ or prove by com¬ 
petent evidence any other fact tending to show 
due diligence in the matter,®® as that a tree space 
into which plaintiff stepped was constructed accord¬ 
ing to a general plan established by custom.®® 

Evidence which is not competent,! such as opin¬ 
ions of witnesses as to the safety of the way® 
or the danger of the obstruction,® or evidence 
which is irrelevant, or too remote or uncertain,^ 
is not admissible for the purpose of proving or 
disproving the particular defect or obstruction. 
The identity of the place of injury and the loca¬ 
tion of the defect or obstruction may be proved by 
any competent evidence;® but testimony that the 
witness knows the place where it is claimed that 
plaintiff was injured has been held not admissi¬ 
ble.® 

Payment for other injuries. Evidence that de¬ 
fendant paid damages for injuries to another per¬ 
son caused by the same accident has been held com¬ 
petent as an admission that the place of the injury 


88l N’.C.—Brinkley v. Norfolk South¬ 
ern R. Co., 84 S.E. 700, 168 N.C. 
428. 

90. Pa.—^Plrhalla v. Duquesne Bor¬ 
ough, 47 Fa.Super. 880. 

91. Mich.—^Taylor v. Jackson, 115 
N.W. 977, 161 Mich. 639. 

92. Cal.—Holahan ▼. McGrew, 296 
P. 1054, 111 CalJlpp. 480. 

Mass.—^Harrington v. Alessl, 169 N.E. 
495, 269 Mass. 438. 

Mo.—^Eelly v. City of Cape Girardeau, 
89 S.W.2d 41, 338 Mo. l03~Merrltt 
V. Kansas City, App., 46 8.W.2d 
275. 

N.J.—^Manfra v. Paterson Sav. Inst., 
18 A.2d 605, 126 N.J.Law 93. 

N.T.—Crounse v. Sager, 229 N.Y.S. 

451, 324 App.Div. 10. 

Or.—^Large v. City of St. Helens, 14 
P.2d 628, 140 Or. 664. 

Pa.—New V. City of Philadelphia, 136 
A. 294, 287 Pa. 588. 

48 C.J. P 1258 note 76. 

Means fox stoppiag sled 
In action by child for Injuries re¬ 
sulting from collision with a barri¬ 
cade in street set aside by city for 
coasting, plaintiff was entitled to 
show that city had failed to provide 
any means whereby movement of 
sled could be stopped before reaching 
barrier placed on slope.—Devine v. 


City of Cincinnati, 40 N.B.2d 176, 
68 Ohio App. 241. 

Fxojeotlng hydrant 

In determining whether building 
hydrant projectmg over sidewalk is 
nuisance, evidence showing width of 
sidewalk, height and length of hy¬ 
drant, and whether it was reasonably 
observable and hazardous to pub¬ 
lic, is relevant.—Swinson v. Cutter 
Realty Co., 156 S.E. 545, 200 N.a 
276. 

93. Ga.—City of Dublin v. Howell, 
28 S.R2d 177, 68 Ga.App. 463. 

48 C.J. p 1263 note 77. 

94. Kan.—^Kansas City v. McDonald, 
57 P. 123. 60 Kan. 481, 46 L.R.A. 
429. 

95. N.T.—Smith v. Ryan, 8 N.Y.S. 
853, affirmed 29 N.R 1038, 130 N.Y. 
663. 

96. N.Y.—Smith v. Ryan, supra. 

97. Conn.—^Katzensteln v. Hartford, 
70 A. 28, 80 Conn. 663. 13 Ann.Cas. 
469. 

Mich.—Pearo v. City of Maxdclnac 
Island, 11 N.W.2d 898, 807 Mich. 
290. 

88L Mias.—Wilkinson v. City of 
Jackson, 170 So. 901, 177 Miss. 
414. 


Wash.—Shandrow v. City of Tacoma^ 
73 P.2d 783, 192 Wash. 829. 

48 C.J. p 1268 note 82. 

Absence of other accidents at same 
place see infra subdivision f (2) of 
this section. 

Customs and usages see infra sub¬ 
division d of this section. 

99- D.C.—^Finney v. District of Co¬ 
lumbia, 47 App.D.C. 48, L.R.A. 
1918D 1103. 

1. Ohio.—^Moon v. Middletown, 14 
Ohio Cir.Ct. 498, 7 Ohio Cir.Dec. 
679. 

43 C.J. p 1268 note 84. 
a. Ill.—^Aurora v. Brown, 12 Ill. 
App. 122. 

48 C.J. p 1268 note 85. 

8. Ga.—Gilmer v. Atlanta, 77 Ga. 

688 . 

4. Mo.—^Dutton v. City of Independ¬ 
ence, 60 S.W.2d 161, 227 Mo.App. 
276. 

Utah.—Jensen v. Logan City, 67 
P.2d 708. 89 Utah 347. 

43 C.J. p 1258 note 87. 

5- Ga.—Brunswick Light, etc., Co. 

V. Gale, 18 S.H. 11, 91 Ga. 818. 
Iowa.—^Ronn v. Des Moines, 42 N.W. 
682. 78 Iowa 63. 

6i Wls.—Collins V. Janesville, 87 
N.W. 241, 1087, 111 Wis. 348. 
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was defective, and the municipality at fault for its 
being soJ 

Photographs and models of the place where the 
accident occurred, shown to be true representations, 
are competent,* even though they show much more 
than the locus in quo.^ 

(2) Prior to Accident 

Evidenca tending to show the existence or non-exist¬ 
ence of a defect or obstruction within a reasonable time 
prior to the accident Is generally admissible where it ap¬ 
pears that the conditions at such time were the same as 
at the time of the accident. 

For the purpose of proving or disproving a de¬ 
fect or obstruction at the time of the accident, 
evidence is admissible which tends to show its 
existence or nonexistence within a reasonable time 
prior thereto, where the evidence is such, in char¬ 
acter and time, as to justify the inference that the 
conditions were the same at the time of the acci- 
dent.^0 Such evidence is admissible in corrobora¬ 
tion of direct evidence of the defect or obstruc- 
tion.ii Evidence of the condition existing even at 
a considerable period before the accident is ad¬ 
missible, where it appears that there has been no 
change in the conditions in the meantime.^^ De¬ 
fendant may show the good material and construc¬ 
tion of the street or wayi3 and its previous good 
condition or repair;!^ and, where he has testified 
to repairs, his testimony on cross-examination that 
the place was in a bad condition before the re¬ 
pairs is competent.!® 

Evidence of facts or circumstances which are 
too remote or indefinite to bear on the question 


whether the way was defective at the time of the 
accident is inadmissible,!® such as evidence of sim¬ 
ilar negligence by defendant in former years,!^ 
or of the condition existing before important chang¬ 
es were made.!® It has been held that, on the is¬ 
sue whether a street was properly lighted at the 
time of the injury, evidence as to the conditions 
in respect of lighting on previous nights is inad- 
missible.!® A question to a witness as to whether 
or not, if the defect had existed for several days 
prior to the time of the injur 3 -, he would have no¬ 
ticed it is properly excluded.^® 

Discretion of court The court may, in its dis¬ 
cretion, properly exclude as irrelevant proof of pre¬ 
vious acts of negligence at or near the place, where 
the conditions do not appear to have been the 
same.-! 

(3) Subsequent to Accident 

To show the existence of a defect at the time and 
place of the accident, evidence which tends to show the 
condition within a reasonable time thereafter ordinarily 
Is admissible, at least where there Is no evidence of any 
material change; but evidence of conditions a consider¬ 
able time after the accident generally Is Inadmissible un¬ 
less accompanied by proof that there has been no ma¬ 
terial change. 

For the purpose of showing the existence of a 
defect or obstruction at the time and place of the 
accident, evidence is admissible which tends to show 
the condition of the place within a reasonable time 
thereafter,22 where the conditions are shown to 
be practically the same then as at the time of the 
accident,23 or at least where there is no evidence 
of any material change since the accident,®^ and 


7. N.H.—Grimes v. Keene, 62 N.H. 
330 

Other accidents at same place see 
Infra subdivision f (1) of this sec¬ 
tion. 

a Iowa.—^Lush V. Parkersburg, 104 
N.W. 336, 127 Iowa 701. 

43 C.J. p 1253 note 91. 

Photographs and maps made after 
the injury see infra subdivision 
c (3) of this section. 

9. Mo.—Dlel V. Ferguson, 138 S.W. 
546. 158 Mo.App. 286. 

43 C.J. p 1353 note 92. 

10 . D.C.—^District of Columbia v. 
Disney, 81 F.2d 272, 65 App.D.C. 
138. 

Miss.—City of Meridian v. Akin. 10 
So.2d 194, 193 Miss. 605. 

Or.—^Mathews v. City of La Grande, 
299 P. 999, 136 Or. 426. 

Pa.—Ward v. City of Pittsburgh, 44 
A.2d 653, 353 Pa. 156. 

R.I.—Child V. Greene, 160 A. 920. 

43 C.J. p 1254 note 94. 


Admissibility for some purposes 
Evidence as to condition of walk 
on which plaintiff slipped prior to 
accident was held material to show 
inadequacy of drains or notice to 
city, but not to show the cause of 
the accident.—^Moore v. City of Edge- 
mont, 223 N.W. 720, 54 S.D. 609. 

11 . Cal.—Christy v. City of Alham¬ 
bra, 60 P.2d 454, 9 Cal.App.2d 

499. 

43 C.J. p 1254 note 96. 

12. Mich,—^Butts v. Eaton Rapids, 
74 N.W. 872, 116 Mich. 539. 

43 C.J. p 1264 note 96. 

13. Iowa.—^McCartney v. Washing¬ 
ton. 100 N.W. 80, 124 Iowa 882. 

lA Ala.—Abbott v. Mobile, 24 So. 

665, 119 Ala. 595. 

43 C.J. p 1354 note 98. 

15. Mich—Williams v. Lansing, 115 
N.W. 961, 162 Mich. 169. 

16. Wls.—Selleck v. Janesville, 80 
N.W. 944. 104 Wls. 570, 76 Am.S.R. 
892, 47 L.R.A. 691. 

48 C.J. p 1254 note 1. 
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' 17. N.T.—Crawford v. New York, 
74 N.T.S. 261, 68 App.Div. 107. af¬ 
firmed 66 N.E. 1106, 174 N.Y. 618. 

18. Mass.—^Hebert v. Northampton, 
25 N.B. 467, 152 Mass. 266. 

19. Ga.—^Dalton v. Humphries, 77 
S.E. 790. 139 Ga. 556. 

43 C.J. p 1264 note 4. 

26. Ala.—^Anniston v. Ivey, 44 So. 
48, 151 Ala. 392. 

31. Mass.—-Woodcock v. Worcester, 
138 Mass. 268. 

28. Okl.—Oklahoma City v. Stewart, 
8 P.2d 30. 155 Okl. 87. 

43 C.J. p 1254 note 8. 

23. Conn.—Allen v. Mussen, 26 A.2d 
776, 129 Conn. 151. 

Ga.—City of Thomson v. McCorkle, 
171 S.E. 186 , 47 GaJ^PP. 529. 

48 C.J. p 1255 note 9. 

24. Pa.—^Lohr v. Philipsburg, 80 
A. 822, 165 Pa. 109. 

43 G.J. p 1255 note 10. 

Repairs after accident see inffa sub¬ 
division g of this section. 
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the defect is of such a character and the interval of 
time so short as to justify the inference that 
the conditions were the same.-5 In some cases the 
rule is broadly stated that evidence of conditions 
subsequent to the accident is inadmissible in the 
absence of any evidence tending to show that 
the conditions had not changed since the accident.^^ 
Ordinarily evidence of its condition a considera¬ 
ble time thereafter is inadmissible,^^ unless ac¬ 
companied by evidence that there has been no ma¬ 
terial change in the conditions,^8 or unless in re¬ 
buttal of other evidence as to the condition there- 
after.2® Where repairs have been made since the 
accident and before examination of the locus in 
quo, testimony of the person who made the ex¬ 
amination as to the conditions discovered is inad- 
missible.^O 

Photographs and maps. A map of the street 
made by an engineer some years after the accident 
is admissible on behalf of plaintiff, where there 
is nothing to show that there had been any change 
within the locus in quo.^i So a photograph of 
the place where the injury occurred, taken after 
the accident, is admissible where there is evidence 
that it shows the true condition of the place at 
the time of the accident.®^ How’ever, it has been 
held that a photograph of a walk taken the day 
after the accident, without proof that the condi¬ 
tions were the same, is not admissible to show the 
condition of the walk,88 although competent to 
show the location and surroundings of the place.®^ 

d. Customs and Usages 

Evidence of a custom or usage, as, for example, with 
respect to the methods of safeguarding streets, ordinarily 
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Is not admissible to excuse negligence on the part of the 
defendant. 

Evidence of a custom or usage ordinarily is 
not admissible to excuse negligence on the part 
of defendant's or to override a valid ordinance 
adopted for the protection of the public.®® Thus 
evidence of the usual or customary methods of 
constructing, repairing, or safeguarding streets or¬ 
dinarily is not admissible to show want of neg¬ 
ligence as to the conditions existing at the time 
and place of the accident,87 especially where such 
evidence is the mere expression of an opinion.88 
Where plaintiff was injured by falling into a man¬ 
hole in the sidewalk, it was held error to admit 
evidence that there was a different and heavier 
cover in use generally in the municipality since the 
earlier construction of the kind causing the injury.®® 

On the other hand, it has been held that on an 
issue as to the negligence of a contractor in stretch¬ 
ing a rope across a street, without providing ade¬ 
quate clearance, evidence that it was done in the 
usual and customary manner is admissible,^® that 
defendant may show that the type of manhole cover 
installed in a sidewalk was of standard type, long 
in use and found reasonably safe,^i and that, in an 
action for injuries on a sidewalk claimed to be 
finished in a very smooth manner, evidence that 
the walk was finished in the usual and ordinary 
manner adopted generally for the finishing of such 
walks is admissible.^® Evidence of a general cus¬ 
tom of travelers to walk under coal chutes ex¬ 
tending over the sidewalk is admissible on the 
issue of negligence as to a pedestrian struck by 
a chute.^8 
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95. Okl.—Oklahoma City v. Stewart 
8 P.2d 80. 155 Okl. 37. 

4Z C.J. p 1265 note 11. 

96. Iowa.—Hoyt Dea Moines, 41 

N.W. 63, 76 Iowa 430. 

43 C.J. p 1256 note 12. 

97. N.T.—Leonard v. Home Owners 
Loan Corp., 60 N.Y.S.2d 78, 270 
App.Div. 363, af&rmed 75 N.E.2d 
261. 297 N.T. 108. 

Utah.—Jensen v. Logan City, 83 P.2d 
811, 96 Utah 58, reheard 88 P.2d 
459, 96 Utah 522. 

48 C.J. p 1265 note 13. 

98. Ala.—S. H. Eress & Co. y. Bar- 
ratt 147 So. 386, -226 Ala. 466. 

Iowa.—Updegrafl y. City of Ottum¬ 
wa. 226 N.W. 928. 210 Iowa 882. 

Md.—^Lynch v. Mayor and City Coun¬ 
cil of Baltimore, 182 A. 582, 169 
Md. 628. 

Mo.—Hicks y. Vieths, 46 S.W.2d 004. 

Ohio.—Schomer y. Lloyd, 182 N.B. 
280, 42 Ohio App. 809. 

43 C.J. p 1265 note 14. 


29. N.Y.—^Perkins y. Poughkeepsie, 
81 N.Y.S. 868, 83 Hun 76. 

30. N.C.—^Bump V. Wilmington, 129 
S.B. 726. 190 N.C. 866. 

Evidence of subseguent repairs gen¬ 
erally see InA-a subdivision g of 
this section. 

31. N.Y.—-Woolsey y. Ellenville, 60 
N.B. 270, 155 N.Y. 673. 

30, Mo.—Hunt V. St Louis, 211 
S.W. 673, 278 Mo. 218. 

43 C.J. p 1256 note 18. 

33. Iowa—Crandall y. Pubuque, 112 
N.W. 666, 136 Iowa 668. 

34. Iowa.—Crandall v. Dubuque, su- 

PWL 

35. Pa.—^McNemey v. Reading City, 
25 A. 67, 150 Pa. 611. 

48 C.J. p 1256 note 22. 

36. Mo.—Shailr v. Carroll, 274 S.W. 
755, 309 Mo. 468. 

N.J.—^Fiducla y. Magenheim, 43 A.2d 
688, 188 N.J.Law 146, affirmed Ap¬ 
peal of Drill, 45 A.2d 315, 133 
N.J.Law 660—Corra v. Magenheim, 
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43 A.2d 688, 138 N.J.Law 145, af¬ 
firmed Appeal of Magenheim, 45 
A.2d 453, 133 N.J.Law 659. 

37. Mmn.—Empey y. Lovell, 134 N. 
W. 289, 117 Minn. 520. 

43 C.J. p 1256 note 24. 

Customs or usages bearing on fact 
of contributory negligence see In¬ 
fra subdivision 1 of this section. 
Showing conditions or methods in 
other mumclpalltles see infra sub¬ 
division e of this section. 

38. N.Y.—^Magee v. Troy, 1 N.Y.S. 
24. 48 Hun 883, affirmed 23 N.E. 
1148, 119 N.Y. 640. 

39. D.C.—^District of Columbia y. 
Pierce, 44 App.D.C. 126. 

40. Mo.—Wallower v. Webb City, 
156 S.W. 48, 171 Mo.App. 214. 

41. D.C.—Jackson v. District of Co¬ 
lumbia, 48 App.D.C. 396. 

49. Iowa.—^Dalbey v. Irwin, 191 N. 

W. 119, 194 Iowa 1139. 

43. Md.—State v. Emerson, etc.. 
Coal Co., 188 A. 601, 150 Md. 429. 

48 C.J. p 1256 note 80. 
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Discretion of court. It has been held that the 
admission of evidence that the walk on which the 
injury occurred was of the usual and ordinary 
construction for that kind of a walk is within the 
discretion of the court.^^ 

e. Similar Defects and Conditions 

Evidence of similar defects or conditions at places 
other than In the immediate vicinity of the place of the 
accident ordinarily Is inadmissible to prove or disprove 
negligence with respect to the particuiar defect or ob¬ 
struction which caused the Injury. 

For the purpose of proving or disproving negli¬ 
gence with respect to the particular defect or ob¬ 
struction which caused the injury, evidence of sim¬ 
ilar defects, obstructions, or conditions existing at 
other places ordinarily is inadmissible,nor is it 
permissible in an action for injury sustained by 
falling on an icy sidewalk to show the impossi¬ 
bility of keeping any of the sidewalks of the city 
free from ice.^® However, evidence of similar 
defects, obstructions, or conditions in the immedi¬ 
ate vicinity under like conditions is admissible as 
tending to show the existence of the particular 
defect or obstruction or condition.^7 Thus such 
evidence is generally held admissible where the ac¬ 
cident or injury occurs on a sidewalk of uniform 
construction and material for considerable length, 
and the other defects or conditions offered in evi¬ 
dence were in the same walk and vicinity.^® Where 
injury results from a defective drain, evidence of 
the character of the land in the neighborhood as 
compared with plaintiffs property, offered for the 
purpose of showing the tendency of the soil in 
that vicinity to slide and the cause of such action, 
is inadmissible unless accompanied by an offer to 
prove that conditions of the property -were similar 
to those of plaintiffs property.^® 

Care exercised at otJver places. The fact that the 
ditch in which plaintiff* was injured had been 


bridged at other crossings is admissible to show 
whether the municipality had exercised its usual 
care as to the crossing in question.®® 

Conditions and methods in other nmniclpaliiics. 
Evidence of like conditions, obstructions, or meth¬ 
ods of constructing, repairing, or caring for streets 
or sidewalks in other municipalities generally is 
not admissible to prove or disprove negligence in 
a particular case.®! Thus, in an action for injurj* 
caused by a depression in a sidewalk, it is error 
to admit evidence that like or greater depressions 
were permitted to exist in sidewalks in certain oth¬ 
er municipalities.®® On the other hand, it has been 
held that evidence of the custom in the city and 
neighboring cities as to the display of danger sig¬ 
nals where a street is closed to travel is admissible,®® 
and that defendant may show on the issue of ordi¬ 
nary care that a great many gutters like the one 
causing the injury existed in the municipality or in 
other near-by municipalities.®'* 

Negligence in inspection. In an action for in¬ 
juries caused by a defective sidewalk, where the 
municipality relies on evidence of an inspection 
to negative negligence, evidence as to other obstruc¬ 
tions in other places is admissible as tending to 
show negligence in the inspection.®® 

f. Other Accidents or Absence Thereof 

(1) Other accidents 

(2) Absence of other accidents 

(1) Other Accidents 

It Is generally held, although there Is some authority 
to the contrary, that evidence of other accidents from 
the same defect or obstruction, within a reasonable time 
prior to the accident complained of and under the same 
conditions. Is admissible as tending to show a defective or 
dangerous condition. 

Evidence of other accidents at the same place 


44. Mass.—^Moynlhan v. Holyoke, 78 
N.E. 742, 193 Mass. 28. 

45. Conn.—^Petrelli v. City of New 
Haven, 163 A. 759, 116 Conn. 144. 

Idaho.—Oozpiu Jnzls dted la Stewart 
V. City of Idaho Falls, 103 P.2d 
697, 701, 61 Idaho 471. 

Ky.—City of Louisville v. Webber, 
72 S.W.2d 470, 254 Ky. 766. 
Miss.—Ooxpns Jtizls dted. la Wilkin¬ 
son V. City of Jackson, 170 So. 
901, 903. 177 Mias. 414. 

43 C.J. p 1256 note 33. 

Defective condition of vehicle 

In servant's action against city 
for injuries from defective vehicle, 
evidence of former employees as to 
defective condition of vehicle was 
held Incompetent, where it did not 
appear that vehicle about which they 
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testified was same one that injured 
plaintifC, or that same conditions 
existed from time about which they 
testified until time of accident.—City 
of Bowling Green v. Bandy, 270 S.W. 
837, 208 Ky. 259. 

461 Iowa.—^Finnane v. Perry, 145 N. 
W. 494, 164 Iowa 171. 

47. Conn.—BJorkman v. Town of 
Newington, 154 A. 346, 113 Conn. 
181. 

Ill.—Broughton v. City of Lincoln, 
260 Ill-App. 240. 

N.T.—^Rledell v. S. Karpen & Bros., 
82 N.Y.S.2d 974, 268 App.Div. 961. 
48 C.J. p 1256 note 35. 

4Bi Mo.—^Thompson v. Poplar Bluff, 
101 S.W. 709, 124 Mo.App. 439. 

43 C.J. p 1267 note 37. 
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49. Pa.—^Loss v. Avalon Borough, 
119 A. 915, 276 Pa. 207. 

50. Kan.—Howard v. Osage City, 
182 P. 187, 89 Kan. 205. 

51. Ala.—^Birmingham v. Crane, 56 
So. 723, 175 Ala. 90. 

43 C.J. p 1257 note 40. 

Customs or usages generally see su¬ 
pra subdivision d of this section. 

62. Ohio.—Jones v. Girard, 144 N.h 2 . 
847, 111 Ohio St. 258. 

53. Mo.—^Ahlfeldt v. Mexico, 108 S. 
W. 122. 129 Mo.App. 193. 

48 C.J. p 1257 note 42. 

54. Mass.—Packard v. New Bedford, 
9 Allen 200. 

56. S.C.—^Holman v. Orangeburg, 119 
S.E. 674, 118 S.C. 861. 
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or from the same defect or obstruction has been 
held inadmissible to show negligence in the par¬ 
ticular case,56 although the contrary has also been 
held in an action against the owners of a building 
who placed an obstruction in the street.®^ So, it 
has been held that evidence of other accidents 
is inadmissible to show that the place of injury 
was defective 58 Ordinarily, however, evidence of 
such other accidents within a reasonable time pri¬ 
or to the accident complained of and under the 
same conditions is admissible as tending to show 
the existence of the defect, obstruction, or other 
dangerous conditions,®® and the possibility or prob¬ 
ability that the injury complained of resulted there¬ 
from.*® 

Evidence of similar accidents at places not shown 
to be identical with the place where plaintiff was 
injured is generally inadmissible,but, if the other 
accidents occurred under the same conditions in 
places closely related to the place of the accident, 
evidence thereof is admissible as tending to show 
the existence of the particular defect or obstruc¬ 
tion.*- Evidence of other accidents at the same 
place, where it is not shown that there was a simi¬ 
larity of conditions,** or that the cause of injury 
was the same,*^ is inadmissible. Thus, where plain¬ 


tiff was injured by slipping on an icy sidewalk, 
evidence that some years prior to the accident 
other persons slipped on ice at the same place is 
incompetent to show the defective condition of the 
walk at the time of plaintiffs injury.*® 

Evidence of subsequent accidents at the same 
place is inadmissible to establish negligence on de¬ 
fendant’s part,** or to show a defective or ob¬ 
structed condition,*7 unless the testimony further 
shows a similarity of condition of the defect at 
the subsequent date and at the time of the injury.** 
On the other hand, it has been held that witnesses 
testifying to the presence and character of the ob¬ 
struction which injured plaintiff could state inci¬ 
dentally, as fixing its character in their minds, that 
they fell over such obstruction after the accident 
to plaintiff.** It has been held that the fact that 
an object fell from a vehicle while it was being 
driven over an uneven pavement, at the same place 
where plaintiff’s intestate was shortly afterward 
thrown from the vehicle, is inadmissible to show 
that the condition of the street was dangerous.^* 
Where the only issue is whether stakes and wires 
were within the line of adjoining property or en¬ 
croached on the sidewalk, evidence that other per¬ 
sons had fallen over the stakes and wires is ir- 


56. X.J.—Schwartz v. Howard Sav. 
Inst., 18T A. 171, 117 N.J.Law ISO. 

43 C.J. p 1257 note 46. 

Evidence of other accidents as show¬ 
ing contributory negligence see In¬ 
fra subdivision i of this section. 

67. N.Y.—^Friedman v. New York, 
116 N.Y.S. 750, 63 Mlsc. 310. 

58. Maas —^''llllanis v. Winthrop, 
100 NE 1101. 213 Mass. 5S1. 

43 C.J. p 1257 note 48. 

59. Ala.—City of Birmingham v. 
Levens, 200 So. 888, 241 Ala. 47— 
City of Birmingham v. Comer, l94 
So. 498. 239 Ala. 152. 

Cal.—^Rafferty v. City of Marysville, 
2S0 P. 118, 207 Cal. 657. 

D.C.—^District of Columbia v. Dis¬ 
ney, 81 F.2d 272, 65 App D.C. 138. 

Miss.—City of Meridian v. Akin, 10 
So.2d 194, 193 Miss. 605. 

Mo.—^Taylor v. Kansas City, 112 S.W. 
2d 562, 342 Mo. 109—^Moses v. 
Kansas City Public Service Co., 188 
'S.W.2d 538, 239 Mo. App. 361— 
Bornhoft v. City of Jefferson, App., 
118 S.W.2d 93, opinion quashed in 
part on other grounds State ex rel. 
Cit> of Jefferson v. Shaln, 124 
S.W.2d 1194, 844 Mo. 57. 

N.Y.—^Seller v. City of New York, 278 
N.Y.S. 181, 243 App.Dlv. 789. 

Okl.—City of Tulsa v. Whittenhall, 
283 P. 322. 140 Okl. 160. 

R.L—Quinn v. Stedman, 146 A. 618, 
60 B.I. 158, 65 A.L.R. 876. 


Tenn.—City of Nashville v. Fox, 6 
Tenn.App. 653. 

43 C.J. p 1268 note 49. 

DUKoalty la passing nader trestle 
In action against city by truck 
occupant injured by trestle, proof 
that other vehicles of like character 
had met with difficulty in passing 
under trestle was held improperly 
excluded.—^Krause v. Southern Pac. 
Co., 295 P. 966, 135 Or. 810. 

60. Md.—Cordish v. Bloom, 118 A. 
578, 138 Md. 81. 

43 C.J. p 1258 note 60. 

61. Cal.—^Laurenzi v. Vranizan, 165 
P.2d 633, 26 Cal.2d 806. 

43 C.J. p 1268 note 54. 

60. Mont.—^Dourls v. Butte, 207 P. 

1001. 64 Mont. 211. 

43 C.J. p 1258 note 55. 

XaabllLty to identify spot predsely 
In action for injuries sustained 
by pedestrian who fell into hole in 
city street when sidewalk gave way 
under her. testimony that witness 
had suffered a similar fall at another 
time was relevant to show dangerous 
condition of sidewalk, and qualifica¬ 
tion that witness could not swear 
that it was in same spot but that 
it was In that neighborhood went 
to weight of evidence, and not to 
its competency.—Fackrell v. City of 
San Diego. 167 P.2d 625. 26 CaJ.2d 
196. 168 A.L.R. 773. 

63. Cal.—Wllkerson v. City of El 
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Monte, 62 P.2d 790, 17 Cal.App.2d 
616. 

Mo.—Taylor v. Kansas City, 112 S. 

W.2d 562, 842 Mo. 109. 

48 C.J. p 1258 note 56. 

Dlsorstloa as to admlssloa 

In action against town for injuries 
allegedly caused by fall on icy side¬ 
walk, wherein evidence was conflict¬ 
ing on whether conditions at time of 
accident, and two days before, were 
substantially similar, excluding tes¬ 
timony concerning another person’s 
fall at same place two days before, 
was discretionary.—Shuchat v. Town 
of Stratford, 7 A.2d 887, 12'5 Conn. 
•566. 

64. N.Y.—Glllrle v. Lockport, 25 N. 
E. 357, 123 N.Y. 403, 407. 

66. N.Y.—Glllrle v. Lockport, supra. 
48 C.J. p 1259 note 58. 

66. Iowa.—^Hkll v. Shenandoah, 162 
N.W. 676. 179 Iowa 1192. 

67. Mich.—^McGrall v. Kalamazoo, 
63 N.W. 955, 94 Mich. 62. 

43 C.J. p 1259 note 60. 

66. Ala.—Davis v. Alexander City, 
38 So. 863, 137 Ala. 206. 

43 C.J. p 1259 note 61. 

69. Iowa.—^Hall v. Shenandoah, 162 
N.W. 576, 179 Iowa 1192. 

TO. N.Y.—Wynne v. Litchfield 
Constr. Co., 172 N.Y.S. 847, 184 
App.Dlv. 685. 
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relevant^i 

Fright of other horses. Evidence that ordinarily 
gentle horses were frightened by the same obstruc¬ 
tion is admissible to show that the obstruction was 
calculated to frighten horses.^2 

(2) Absence of Other Accidents 

The fact that other persons have passed over the same 
place without accident has been held admissible In some» 
but not other, Jurisdictions on the Issue of negligence. 

The fact that other persons have passed over 
the same defect or obstruction at other times with¬ 
out accident,^® and that no claims for injuries 
from such accidents had been filed prior to plaintiff s 
injury,*^^ has been held admissible in some jurisdic¬ 
tions; but in other jurisdictions evidence of the 
absence of other accidents^® or claims,or that 
witnesses had never heard of anyone else being in¬ 
jured at the place where plaintiffs accident oc¬ 
curred,has been held inadmissible as raising col¬ 
lateral issues. So it has been held that, in an ac¬ 
tion for injuries based on the theor 3 ' that trolley 
poles in the street constitute a nuisance, for failure 
to abate which the municipality is liable, the fact 
that its claim department contains no notice of any 
similar injury, although the poles have been so 
located for some years, is immaterial.78 On the 
other hand, the fact that a street or sidewalk had 
remained in the same condition for many years 


and that an accident had never previously happened 
or that there is no evidence of such happening ma}*,. 
it seems, be considered on the question of negli¬ 
gence, provided the accident resulted from the 
general construction of the way and not from a spe¬ 
cial defect therein,"^® and provided, further, the 
use and test of the road by other persons were sub¬ 
stantially similar to those by the person injured.® 

The fact that other horses were not frightened by 
the obstruction which caused plaintiffs injury has 
been held admissible in some jurisdictions,®^ but 
in others a contrary rule has been laid down.®® 

g. Subsequent Repairs or Precautions 

Ordinarily evidence of repairs made or precautions 
taken subsequent to the Injury is inadmissible to show 
negligence, although such evidence may be admissible 
for other purposes, as, for example, to show ownership 
or control or a duty to repair. 

While there is some authority to the contrary,®® 
ordinarily evidence of changes or repairs made sub¬ 
sequent to the injury, or of precautions taken 
against recurrence of the injury, is not admissible 
as showing previous negligence, or as amounting to 
an admission of negligence,®® particularly where 
the changes or repairs are made a considerable 
time after the accident,®® or are made by a stran¬ 
ger.®® Howrever, where evidence is otherwise com¬ 
petent, it will not be rejected because incidentally 
it discloses subsequent changes or repaxrs.®^ £vi- 


71. Ala.—^Birmingham v. McKinnon, 
76 So. 487, 200 Ala. 111. 

72. Iowa.—^Frazee v. Cedar Rapids, 
131 N.W. 83. 151 Iowa 251. 

Evidence that other horses were not 
frightened see infra subdivision f 
(2) of this section. 

73. Mont.—^Kansier v. Billings, 184 
P. 680, 56 Mont. 250. 

43 C.J. p 1259 note 65. 

74. Gcl—^B runswick v. Glogauer, 124 
S E. 787, 158 Ga. 792. 

75. Va.— Oorpns Jnxls dtsd la City 
of Radford v. Calhoun, 181 S.E. 
345, 849, 166 Va. 24. 100 A.L..R. 
1378. 

43 C.J. p 1269 note 67. 

76. Ala.—City of Birmingham v. 
Comer, 194 So. 498, 239 Ala. 152. 

77. R.I.—Stone v. Pendleton, 48 A. 
648. 21 R.I. 332. 

43 C.J. p 1259 note 68. 

78. N.T.—Stem v. International R. 
Co., 116 N.B. 769. 220 N.T. 284. 2 
A.L..R. 487. 

79. N.T.—Butler v. Oxford, 79 N.B. 
712, 186 N.T. 444. 

48 C.J. p 1269 note 70. 

80. Conn.—Smith v. Milford, 92 A. 
675, 89 Conn. 24. 

48 C.J. p 1259 note 71. 


81. N.H.—Gould V. Hutchins, 68 A. 
1046, 73 N.H. 69. 

43 C.J. p 1259 note 72. 

82. Wls.—^Bloor V. Delafield, 34 N.W. 
115, 69 Wis. 273. 

Evidence of fright of other horses 
see supra subdivision f (1) of this 
section. 

83. Kan.—^Howard v. Osage City, 
182 P. 187, 89 Kan. 205. 

43 C.J. p 1260 note 75. 

84. Ala.—City of Birmingham v. 
Magglo, 131 So. 446, 24 Ala.App. 
107. certiorari denied 131 So. 448, 
223 Ala. 178. 

Cal.—^Meyer v. City and County of 
San Francisco, 49 P.2d 893, 9 Cal. 
App.2d 361. 

Ill.—Smith V. Illinois Power Co., 279 
I11.APP. 505. 

Md.—Lynch v. Mayor and City Coun¬ 
cil of Baltimore, 182 A. 582, 169 
Md. 628. 

Mass.—Nelson v. Economy Grocery 
Stores. 25 N.B.2d 986, 305 Mass. 
383—^Manchester v. City of Attle¬ 
boro, 198 N.B. 4. 288 Mass. 492. 
Mo.—^Boone v. City of SL Joseph, 
App., 1 S.W.2d 227. 

N.T.—Hyman v. City of New York, 
32 N.Y.S.2d 601, 263 App.Div. 896. 
Ohio.—Shoemaker v. City of Barber¬ 
ton, App., 44 N.E.2d 477—^Black- 
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bum V. City of Mlamisburg, 28 
N.B.2d 959. 62 Ohio App. 827— 
Agler V. Schine Theatrical Co., 17 
N.B.2d 118, 69 Ohio App. 68. 

Okl.—City of Muskogee v. Magee, 67 
P.2d 252, 177 Okl. 89. 

43 C.J. p 1260 note 76. 

Admissibility of subsequent repairs 
or precautions to show notice see 
infra subdivision h of this section. 
Frohibltloa against ball playing 
In action against city for injuries 
sustained by child who, while play¬ 
ing in public playground was struck 
by baseball, evidence that after the 
accident the recreation commission 
prohibited playing of baseball with 
hard ball equipment at the play¬ 
ground was properly rejected.—^Bau¬ 
man V. City and County of San Fran¬ 
cisco, 108 P.2d 989, 42 CaLApp.2d 
144. 

85. N.Y.—Allison v. Middletown, 10 
N.T.St. 421. 

43 C.J. p 1260 note 78. 

86. Mich.—^Rogers v. Orion, 74 N.W. 
463, 116 Mich. 324. 

N.Y.—Corcoran v. Peekskill, 15 N.B. 
809, 108 N.Y. 161. 

87. CaL—Osrowitz v. Market Inv. 
Co., 104 P.2d 681, 40 Cal.App.2d 
179. 

48 C.J. p 1260 note 80. 
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dence that the municipality repaired a bulkhead on 
a sidewalk has been held properly excluded on the 
question whether the sidewalk was a public way.®8 

Evidence of repairs or changes made and precau¬ 
tions taken after the accident may be admissible 
under special circumstances or for purposes other 
than to show negligence or notice,*9 but such evi¬ 
dence, when admitted, should be properly limited 
and care exercised to guard against its effect as an 
admission of prior negligence,99 provided defend¬ 
ant requests that it be so limited.9i Evidence of 
this kind is admissible, for example, in rebuttal 
of defendant's testimony as to the safe condition 
of the place of the accident at and after the time 
thereof,92 or for the purpose of showing that the 
municipality or other defendant exercised owner¬ 
ship or control over the place,93 and that the de¬ 
fect was one which it was bound to repair.94 How¬ 
ever, in the latter case the evidence must be cou¬ 
pled with proof that it was the municipality that 
made the repairs.®* 

Evidence of subsequent repairs has also been 
held competent to identify the defective object,®® 
or as tending to show the nature or character of 
the defect or obstruction, or other conditions ex¬ 
isting at the time and place of the accident,®^ and 
that the locus in quo, as existing at the time of 
trial, is not in the same condition as when the ac¬ 
cident occurred,®® although, on the other hand, it 
has been held that evidence of subsequent repairs 
is inadmissible to prove the character of an ob¬ 
struction,®® or to show the condition of affairs at 


the time of the injury.^ Evidence of subsequent re¬ 
pairs has been held admissible to show that the 
condition was an unnecessary one,® and as tending 
to show authority in the person who did it to make 
such repairs.® It has been held that, where the jury 
have viewed the premises, evidence is admissible 
to show that conditions as it saw them were not 
as they were at the time of the accident.^ In a few 
cases it has been held, without qualification or state¬ 
ment of the grounds therefor, that evidence of sub¬ 
sequent repairs is admissible.® 

h. Notice of Defect or Obstruction 

Competiint evidence Is admissible to show notice to 
the municipality of the particular defect or obstruction. 
For this purpose, evidence may be admissible of condi¬ 
tions within a reasonable time before or after the acci¬ 
dent, or of other accidents at the same place, or of the 
fact that the defect was of a notorious character. 

Evidence of any fact or circumstance tending to 
prove previous knowledge by, or notice actually giv¬ 
en to, some board, or officer, or agent representing 
the municipality, and whose duty it is to report or 
to act on such knowledge, of the defect or obstruc¬ 
tion,® such as ordinances, resolutions, reports, or or¬ 
ders indicating such notice,^ or evidence of com¬ 
plaints thereof to such officers,® or of the fact that 
the city had given, or ordered to be given, notice to 
abutting owners or others to repair,® or that the 
city had previously repaired such street,^® or that 
the witness had made repairs thereon under the 
direction of a proper officer,ll is admissible for the 
purpose of showing notice to the municipality of 
the particular defect or obstruction, including ad- 


88 . Majss.—^Teamie v. City of Bos¬ 
ton, 179 N.E. 806, 278 Mass. 805. 

89. Ala.—City of Mobile v. Lartigue, 
127 So 257, 28 ALla.App. 479. 

4S CJ*. p 1260 note 81. 

90. Mo.—Tetiick v. Kansas City, 107 
S.W. 418, 128 Mo.App. 355. 

Mont.—Pullen v. Butte, 121 P. 878, 
45 Mont. 46. 

91. Iowa.—^Blake v. Bedford, 151 N. 
W. 74, 170 Iowa 128. 

98. N.C.—^Tlse V. Thoznasvllle, 65 
S.B. 1007, 151 N.C. 281. 

48 C.J. p 1260 note 84. 

93. N.J.—Wright v. A. J. M. Hold¬ 
ing Co., 33 A.2d 503. 130 N.J.Law 
239—^Blais v. American Grocery 
Co.. 29 A.2d 817, 129 N.J.Law 
274. 

Or.—^Hendrickson v. City of Astoria, 
270 P. 924, 127 Or. 1. 

Pa.—O'Brien v. Borough of Jean¬ 
nette, 194 A. 814, 128 PaSuper. 448 
—Woodring v. City of Easton, 164 
A. 921, 108 PaSuper. 431. 

43 C.J. p 1260 note 85. 


94. Ind.—^Lafayette ▼. Weaver, 92 
Ind. 477. 

43 C.J. p 1261 note 86. 

96. Mo.—Bowles v. Kansas City, 51 
Mo.App. 416. 

98. Ohio.—^Agler v. Schlne Theatri¬ 
cal Co., 17 N.E.2d 118, 59 Ohio App. 
68 . 

48 C.J. p 1261 note 88. 

97. N.J.—^Blais v. American Grocery 
Co., 29 A.2d 317, 129 N.J.Law 274. 

48 C.J. p 1261 note 89. 

98. Iowa—Blake v. Bedford, 151 N. 
W. 74. 170 Iowa 128. 

99. N.C.—Billon V. Raleigh, 82 S.E. 
548, 124 N.C. 184. 

1 . Conn.—Gustafson v. Meriden, 181 
A. 487, 108 Conn. 598. 

O. Ga—Great Cosmopolitan Shows 
V. Petty. 66 S.E. 624, 7 GaApp. 
236. 

43 C.J. p 1261 note 93. 

3. N.T.—Sprague v. Rochester, 64 
N.T.S. 846, 52 App.Dlv. 68. 

Wis.—Morton v. Smith. 4 N.W. 880, 
48 Wls. 265, 88 Am.R. 811. 
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4. Colo.—^FL Collins v. Roten, 210 P. 
826, 72 Colo. 182'. 

6 . Ind.—Gk>shen v. England, 21 N.E. 

977, 119 Ind. 868, 6 L.R.A. 258. 

43 C.J. p 1261 note 96. 

Si Mo.—Brown v. City of Marshall, 
71 S.W.2d 856, 228 Mo.App. 686. 
Mont.—Andrews v. City of Butte, 147 
P.2d 1020, 116 Mont. 69. 

N.T.—^Wels V. Long Island R. Co., 256 
N.T.S. 702, 236 App.Dlv. 263, re¬ 
versed on other grounds 186 N.E. 
861, 262 N.T. 352. 

43 C.J. p 1261 note 97. 

7- Mich.—^Thompson v. Quincy, 47 
N.W. 114, 83 Mich. 173, 10 L.R.A. 
734. 

43 C.J. p 1261 note 98. 

8 . Mass.—Blake v. Lowell, 9 N.E. 
627. 143 Mass. 296. 

43 C.J. p 1261 note 99. 

9 . Ill.—Beardstown v. Clark, 68 N.E. 
878, 204 Ill. 624. 

48 C.J. p 1262 note 1. 

10 . Mich.—Grattan v. Wllllamston, 
74 N.W. 668, 116 Mich. 462. 

11 . Ind.—Lafayette v. Larson, 78 
Ind. 367. 
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missions or declarations of such boards or of^bcers 
made by them while acting in the discharge of their 
official duties.12 However, statements made by them 
while not in the discharge of their official duties 
are not admissible ^nd, where the emplo^-ee of 
the municipality to whom complaint would ordinari¬ 
ly be made has testified that no notice of the con¬ 
dition was given to the municipality^ it is not er¬ 
ror to exclude evidence of such employee as to the 
custom in his office on receipt of such notices.^^ 
Statements showing knowledge of the defective 
condition after the accident are immaterial.^S 
Statements by officers since deceased are admissi¬ 
ble on the question of notice.^® On the other hand, 
it has been held that hearsay declarations of a de¬ 
ceased street commissioner, without any evidence 
that such knowledge had ever been communicated 
to defendant, are inadmissible.^^ 

Absence of complaints. It has been held that 
evidence that no complaint of the defect had reached 
the street department is not admissible in behalf 
of defendant.!* Qn the other hand, it has been 
held, in an action for injuries due to a defect in a 
sidewalk caused by a third party, that evidence 
concerning the absence of complaints is admissible 
to show lack of knowledge.!® 

Constructive notice in general. For the purpose 
of showing constructive notice to the municipality, 
evidence of any facts or circumstances is relevant 
which tends to show that the defect or obstruction 
was of such a notorious character as to raise the 
inference that the city could and ought to have dis¬ 
covered it,®® such as evidence of the length of 
time for which the defect or obstruction had ex¬ 


§ 93» 

isted.®! Evidence that a member of the city coun¬ 
cil passed the defective place several times a day 
and must have known of the condition at the time 
of the injury is admissible as tending to show notice 
to the city.®® The acts and declarations of third 
persons as to the condition of the place of acci¬ 
dent are admissible to show that such condition was 
a matter of public notoriety.®* Evidence is also 
admissible, on the issue of notice of its condition, 
that the sidewalk was built of old material,®^ or 
had not been repaired for a considerable length of 
time.®® Such evidence may be given by any witness 
who had observed the defects or obstructions,®® 
although he is a nonresident.®^ 

It is improper to show the total length of defend¬ 
ant’s streets on the question of constructive notice,®* 
or to admit any other evidence which is too remote 
or uncertain in point of time or relation to the de¬ 
fect or obstruction in question.®® In order to re¬ 
but notice it is competent for a municipality to give 
evidence showing that the sidewalk was in an ap¬ 
parently safe condition,*® as that it was laid down 
in the ordinary way and constructed out of sound 
and suitable material.*! 

Other conditions, or conditions at other times or 
places. Evidence of the defective or obstructed con¬ 
dition at other times within a reasonable time before 
or after the accident is admissible to show notice.*® 
How-ever, evidence of the previous existence of a 
like condition, not continuous in its nature, is not 
admissible,** and it has been held to be within the 
discretion of the court to reject evidence of the bad 
condition a week before the accident, where the 
conditions are not shown to be the same or where 


12. Ill.—^Mt. Morris v. Kanode, 98 
IlLApp. 373. 

43 C.J. p 1262 note 4. 

13. N.Y.—^Fox V. Manchester, 76 N. 
E. 1116, 183 N.Y. 141, 2 L..R.A., 
N.S.. 474. 

43 C.J. p 1262 note 6. 

14. Okl.—City of Pawhuska v. 

Crutchfield. 293 P. 1096, 147 Okl. 
4. 

15. N.Y.—^Lawrence v. New York, 
169 N.Y.S. 355, 173 App.Div. 144. 

16. Colo.—^Denver v. Cochran, 67 P. 
23, 17 Colo.App. 72. 

43 C.J. p 1262 note 6. 

17. Pa,—Fowler v. Jersey Shore, 17 
Pa.Super. 866. 

18. Ala.—^Blrmlnsrham v. Edwards, 
77 So. 841, 201 Ala, 261. 

19. Colo.—^Wold V. City of Boulder, 
9 P.2d 931. 91 Colo. 44. 

90. Okl.—City of Chickasha v. 
Daniels, 261 P. 978, 123 OkL 78, 51 
A,L.R. 668. 


Wash.—Amann v. City of Tacoma, 16 
P.2d 601, 170 Wash. 296. 

48 C.J. p 1262 note 10. 

21. Mass.—Harrinsrton v. Alessl, 169 
N.E. 495, 269 Mass. 433. 

Mo.—LIthegrner v. City of St. Louis, 
App., 126 S.W.2d 925—Merritt v. 
Kansas City, App., 46 S.W.2d 275. 
Tenn.—City of Nashville v. Nevln, 
12 TennA.pp. 336. 

43 C.J. p 1262 note 11. 

22. Mo.—^Eelthley v. Independence, 
96 S.W. 783, 120 Mo.App. 255. 

23. Mass.—Chase v. Lowell, 24 N.E. 
212, 161 Mass. 422. 

43 C.J. p 1262 note 13. 

24. Iowa.—^Blake v. Bedford, 151 
N.W. 74, 170 Iowa 128—Frohs v. 
DuhuQue, 80 N.W. 341, 109 Iowa 
219. 

26. Mich.—^Haynes v. Hillsdale, 71 
N.W. 466, 113 Mich. 44. 

48 C.J. p 1268 note 15. 
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26. Ill—Ottawa V. Hayne, 73 N.E. 
385, 214 Ill. 45. 

43 C.J. p 1263 note 16. 

27. Iowa.—^Vamham v. Council 
BlufflB, 8 N.W. 792, 52 Iowa 698.. 

88L Va.—^Roanoke v. Shull, 84 S.E. 
34, 97 Va. 119, 75 Am.S.R. 791. 

29. Minn.—^Mesberg* v. City of Du¬ 
luth. 254 N.W. 697, 191 Minn. 893. 

48 C.J. p 1263 note 19. 

30. Mich.—McGrall v. Kalamazoo. 
58 N.W. 956, 94 Mich. 52. 

Tenn.—^Poole v. Jackson, 33 S.W. 57, 
93 Tenn. 62. 

31. Tenn.—^Poole v. Jackson, supra. 

32. Ark.—^Missouri Pac. Transp. Co. 

V. Gray, 198 S.VV.2d 417, 210 Ark. 
917. 

Tenn.—City of Nashville v. Nevln, 
12 Tenn.App. 836. 

Utah.—Jensen v. Logan City, 67 P. 

2d 708, 89 Utah 347. 

48 C.J. p 1263 note 23. 

33. Ey.—Carlisle v. Secrest, 75 S. 

W. 268, 25 E:y.L. 886. 
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in fact they appear to be different®^ Evidence of 
the existence of other similar defects or obstruc¬ 
tions in the immediate vicinity under the same con¬ 
ditions,®® or of the fact that the sidewalk in the 
immediate vicinity under the same conditions was 
in a generally bad condition, and the length of time 
it had so continued,®® is admissible, as where it 
is shown that other portions of the walk, built at 
the same time as that portion on which plaintiff 
was injured, were out of repair.® ^ On the other 
hand, notice of a particular defect cannot be es¬ 
tablished by proof of another particular defect 
which was in no way related to the former and 
did not contribute to the injury,®® and evidence 
that other sidevralks were defective is not admis¬ 
sible to show notice to the municipality that the 
walk on which the injury occurred was also de¬ 
fective.®® It is not permissible to show other de¬ 
fects of a different nature at the same place.^® 
Evidence that a grating which had been taken from 
an old sidewalk and put into a new walk constructed 
by an abutting owner had been defective for some 
time before its removal is irrelevant, on the issue 
of notice to the municipality, since the municipality 
had no reason to anticipate that the old grating 
would be put into the new sidevralk.^^ 

Other accidents. Although there is some author¬ 
ity to the contrary,^® it is the general rule that 
evidence of other accidents at the same place is 
admissible as tending to show notice on the part 
of the municipality or other party of the defective 


or obstructed condition of the place where the in¬ 
jury occurred,^® unless the accident sought to be 
shown occurred in so short a time prior to the in¬ 
jury sued for that there was no time for repairs 
and such evidence is not rendered inadmissible to 
prove notice because other evidence in the case 
would prove the same fact if not rebutted by de¬ 
fendant,^® or by the fact that notice was not neces¬ 
sary in the particular case.46 However, evidence 
of other accidents from similar defects, occurring 
several months before the accident and at a con¬ 
siderable distance from the scene of such accident, 
is inadmissible,^ 7 and, in an action for injury from 
a fall on an icy sidewalk, the fact that other per¬ 
sons slipped on ice at the same place some years 
before plaintiff’s action is incompetent to show con¬ 
structive notice, since the ice was not the same.*® 
Evidence that other persons met with similar ac¬ 
cidents from the same defect after plaintiffs in¬ 
jury is not admissible on*the issue of constructive 
notice.*® 

Subsequent repairs or precauHons, As a general 
rule evidence of repairs subsequent to the accident 
or of precautions taken against a recurrence of the 
injury is not admissible to show previous notice of 
the defect.®® 

L Oontiibntoxy Negligence 

Competent evidence, direct or cireumetentlal, Is ad¬ 
missible on the question of contributory negligence pro¬ 
vided such evidence Is material and relevant to the Is¬ 
sues. 


94. Maas.—Woodcock v. Worcester, 
138 Maas. 268. 

35. Iowa.—Witt V. Latimer, 117 N. 

W. 680, 139 Iowa 273. 

43 C.J. p 1263 note 26. 

3GL Wls.—^Hallum v. Omro, 99 N.W. 

1051, 122 Wis. 337. 

43 C.J. p 1263 note 27. 

37. Mich.—^Haynes v. Hillsdale, 71 
K.Vr, 466, 113 Mich. 44. 

38. Idaho.— Cozpna Juris dted in 
Stewart v. City of Idaho Falls, 103 
P.2d 697. 701. 61 Idaho 471. 

Kan.— Corpus Juris quoted la Camp 
V. City of Pittsburg, 76 P.2d 881, 
833. 147 Kan. 392. 

43 C.J. p 1054 note 48, p 1264 note 
29. 

39. Mont.—^Kansler v. Billings, 184 
P. 630, 66 Mont. 250. 

40. Ind.—^Lewisville v. Batson. 68 

X. K. 661, 29 Ind.App. 21. 

41. Minn.—Stellwagen v. Winona, 56 
X.W. 51, 64 Minn. 460. 

48. Mass.—Williams v. Wlnthrop, 
100 N.B. 1101, 213 Mass. 581. 

43 C.J. p 1264 note 84. 

43. Cal.—Magnuson v. City of Stock- 
ton, 8 P.2d 30, 116 CalApp. 632. 


Colo.—City and County of Denver 

V. Brubaker, 61 P.2d 362. 97 Colo. 
501. 

Ga.—City of Dublin v. Howell. 28 S. 

F.2d 177, 68 Ga.App. 463. 

Ill.—White V. City of Rockford, 28 
N.E.2d 582. 806 Ill.App. 1297— 

Budek V. City of Chicago, 279 Ill. 
App. 410. 

Miss.—City of Meridian v. Akin, 10 
So.2d 194, 198 Miss. 605. 

Mo.—^Taylor v. Kansas City, 112 S. 

W. 2d 562, 342 Mo. 108—^Moses v. 
Kansas City Public Service Co., 
188 S.W.2d 538, 289 Mo.App. 361— 
Bomhoft V. City of Jefferson, App., 
118 S.W.2d 98, opinion, quashed 
in part on other grounds State ex 
rel. City of Jefferson v. Shain, 124 
S.W.2d 1194, 344 Mo. 57. 

Mont—Maynard v. City of Helena, 
160 P.2d 484. 117 Mont 402. 

N.J.—Schwartz v. Howard Sav. Inst., 
187 A. 171, 117 N.J.Law 180. 

Okl.—City of Tulsa v. Whlttenhall, 
282 P. 822, 140 Okl. 160. 

43 C.J. p 1264 note 85. 

Similarity of olrunmatanoea 

Testimony of previous accidents to 
establish municipality’s knowledge of 
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dangerous condition Is admissible, 
although circumstances are not pre¬ 
cisely the same. If they are similar 
in their general nature.—^Magnuson 
V. City of Stockton, 8 P.2d 80, 116 
Cal.App. 632. 

44. N.T.—^Wynne T. Litchfield 

Constr. Co., 172 N.T.S. 647, 184 
App.Div. 685, 

45. Ohio.—^Ashtabula v. Bartram, 8 
Ohio Clr.Ct 640, 2 Ohio Cir.Dec. 
872. 

43. Md.—Cordlsh v. Bloom, 113 A. 
678, 188 Md. 81. 

417. N.T.—Pox V. Manchester, 76 N. 
BL 1116, 188 N.T. 141, 2 L 1 .R.A..N.S., 
474. 

4a N.T.—Glllrle v. Lockport, 26 N. 
E. 867, 122 N.T. 408. 

49. m.— Chicago v. Tesey, 106 Ill. 
App. 191. 

Iowa.—Hall v. Shenandoah, 162 N.W. 
675, 179 Iowa 1192. 

50. Cal.—^Laurenzi v. Vtanlzan, 165 
P.2d 638, 26 Cal.2d 806. 

Mo.—Bond V. Weiner, 140 S.W.2d 25 
846 Mo. 258. 

48 C.J. p 1264 note 48. 
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Any legal evidence bearing on the question of 
contributory negligence, whether circumstantial or 
direct, is admissible if material and relevant to 
the issues.®^ Thus, evidence is admissible to show 
plaintifFs defective eyesight^s or enfeebled physi¬ 
cal condition,58 his duty or service at the time,®^ 
and his knowledge of the defect or obstruction and 
of its danger.55 Evidence of the relative danger 
of other possible routes in traveling on a public 
street is admissible.®® However, evidence which 
is irrelevant or immaterial is inadmissible on the 
issue of contributory negligence.®^ Evidence of 
a safer route is immaterial in the absence of 
knowledge by one traveling on a street as to its 
defective condition.®® Where it appears that plain¬ 
tiff did not know that the place was defective until 
after he was injured, e\ddence that he believed he 
could safely walk on such place is immaterial.®® 

Habits or conduct on other occasions. '^^Hiere 
there is direct evidence -as to plaintifFs conduct at 
the time, evidence as to his ordinary habits or 
general character for care and caution is inad¬ 
missible.®® Evidence of plaintiff’s conduct on oth¬ 
er occasions has been held not admissible to prove 
that he was negligent at the time and place of the 
accident.®! 

Intoxication. Evidence of the intoxication of 
the injured person at the time of the accident is 
admissible on the issue of contributory negligence.®® 
However, the fact that such person was in the hab¬ 
it of using intoxicating liquors prior to the injury is 
incompetent to prove that he was intoxicated at the 
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time.®® Evidence that those who accompanied 
plaintiff when he was injured had been drinking 
liquor is inadmissible.®^ 

Customs and usages. Evidence of customs bear¬ 
ing on the fact of contributory negligence is general¬ 
ly admissible,®® and plaintiff may show that it was 
customary for other persons to act as he did when 
injured, provided his act was not negligent per 
se, and the surrounding conditions and circum¬ 
stances were similar.®® However, the act constitut¬ 
ing the subject of the custom must be one in re¬ 
spect of which the manner of doing it is not a 
matter of common knowledge.®"^ 

Ordinances. Municipal ordinances, if relevant, 
are admissible to prove or disprove contributory 
negligence.®® However, the exclusion of an ir¬ 
relevant ordinance is not error.®® 

Conditions at other places. It has been held that 
a pedestrian’s knowledge of the causal defects in 
a sidewalk cannot be shown by his knowledge of 
other defects unconnected with the one causing 
the injury.'*® On the other hand, it has been held 
that evidence as to the condition of a street at 
other places than that where the accident occurred, 
and that at no place was it guarded, is admissible 
on the question of the injured person’s knowledge 
of the generally defective condition of the street.^! 
Evidence as to the condition of the sidewalk on the 
side of the street on which plaintiff lived was held 
admissible to explain how he happened to be on 
the other side of the street where the accident oc¬ 
curred.*^® Evidence may also be given as to the 


Bl. IdaJio.—Stewart v. City of Ida¬ 
ho Falls. 103 P.2d 697, 61 Idaho 
471. 

48 C.J. p 1364 note 44. 

B8. Mich.—Wedderbum v. Detroit, 
108 N.W. 102. 144 Mich. 6S4. 

•Tex.—Austin v. Hits, 9 S.W. 884, 72 
Tex. 391. 

63. Iowa—^Hall v. Shenandoah, 149 
N.W. 831, 167 Iowa 735. 

54. Iowa.—^Frisbee v. Hawkeye Land 
Co., 153 N.W. 85. 170 Iowa 540. 

43 C.J. p 1265 note 47. 

56. Mo.—^Brooks v. City of Ste. Gen¬ 
evieve. App., 164 S.W.2d 164. 

13 C.J. p 1365 hote 48. 

63. Minn.—^Burrows v. Lake Crystal. 
63 N.W. 745. 61 Minn. 357. 

43 C.J. p 1265 note 49. 

67. Ill.—Warren v. City of Wauke¬ 
gan. 20 N.K2d 832, 300 IlLApp. 614. 

Ohio.—^Raykovlch v. City of Youngs¬ 
town. App., 79 N.ELSd 242. 

Tex.—City of Fort Worth v. Lee, Civ. 
App., 182 S.W.2d 831, affirmed 186 
S.W.2d 954, 143 Tex. 551. 169 A. 
L.R. 125. 

- 43 C.J. P 1264 note 44 [dl. 


58. Iowa—^Morman v. Emmetsburg, 
191 N.W. 1*56. 195 Iowa 627 

Tex.—San Antonio v. Wildenstein. 109 
S.W. 231, 49 Tex.CIv.App 514. 

59. Iowa.—^Keim v. Ft. Dodge. 101 
N.W. 443, 126 Iowa 27. 

60. III.—Salem v. Webster, 61 NE. 
833, 192 Ill. 369. 

61. Or.—Blue v. City of Union. 75 
P.3d 977, 159 Or. 5. 

68. Iowa.—Hubbard v. Mason City, 
14 N.W. 772. 60 Iowa 400. 

Ky.—^Winston v. Henderson, 200 S. 
W. 380. 179 Ky. 220, L.R.A.1918C 
646. 

63. Ky.—^Madisonvllle v. Stewart 
121 S.W. 421. 

43 C.J. p 1265 note 54. 

64. Wash.—Jones v. Seattle, 98 P. 
743, 61 Wash. 245. 

65. Mo.—^Ahlfeldt v. Mexico, 108 S. 
W. 122, 129 Mo.App. 193. 

43 C.J. P 1265 note 57. 

66. Mich.—^Baker v. Grand Rapids. 
69 N.W. 740, 111 Mich. 447. 

43 C.J. p 1265 note 58. 
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67. Wis.—Simonds v. Baraboo, 67 
N.W. 40. 93 Wis. 40, 57 Am.S.R. 
895. 

Cnstomaxy -way of loading wood 
In an action by one who, while 
dilving in a wagon loaded with wood, 
was injured by a defect in the street, 
evidence as to the customary way of 
loading and piling wood was held In¬ 
admissible on the issue of contribu¬ 
tory negligence.—Simonds v. Bara¬ 
boo, supra. 

68. Md.—McCarthy v. Clark. 81 A. 
12, 115 Md. 454. 

43 C.J. p 1265 note 62. 

69. Ga.—City of Atlanta v. Hawkins. 
166 S.E. 262, 45 GaA.pp. 847. 

Mont.—Stevens v. City of Butte. 86 
P.2d 339, 107 Mont. 354. 

43 C.J. p 1265 note 62 [c]. 

70. Idaho.—Stewart v. City of Idaho 
Falls. 103 P.2d 697, 61 Idaho 471. 

71. Mo.—Burton v. Kansas City. 168 
S.W. 889, 181 Mo.App. 427. 

78. S.D.—Doolin v. Winner, 204 N. 
W. 899. 48 S.D. 400. 
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mode of protecting similar obstructions in other 
places in the city.*^® 

Other accidents or absence thereof. Evidence of 
other accidents at the same place or from the 
same defect or obstruction has been held admissible 
to show the exercise of care on the part of plain¬ 
tiff,^^ although there is authority to the contrary.^® 
As bearing on the question of contributory negli¬ 
gence on the part of plaintiff evidence is admissi¬ 
ble, in some jurisdictions, that plaintiff or other per¬ 
sons had previously used the way, or passed the 
obstruction, without accident, when it was in the 
same condition as at the time of the accident com¬ 
plained of.7® In other jurisdictions, however, such 
evidence is held to be inadmissible, on the ground 
that it is a matter collateral to the issue.^7 it has 
been held that, while proof that no other accident 
ever happened at the place of the injury would 
tend to prove that plaintiff was not exercising ordi¬ 
nary care,^8 the testimony of witnesses who had 
knowledge of the place that they had never heard 
of anyone else being injured there is inadmissible.79 

j. Notice of Claim 

A notica of claim to the municipality In proper form 
Is admissible, and service thereof may be shown by ex¬ 
trinsic evidence. 

A statutory notice of claim to the municipality 
in proper form is admissible,and a notice bearing 
indorsements purporting to show that it was prop¬ 
erly served is admissible where no objection to its 
admission is made for failure to prove proper serv¬ 
ice.®^ However, where the statute does not re¬ 
quire notice to be given unless suit is brought after 
a designated period, and suit is begun within such 
time, the admission in evidence of a notice con¬ 


taining the details of the injury and its effect is 

erroneous.®^ 

Extrinsic evidence is admissible to show proper 
service of notice or presentation of claim,83 or the 
date when it was received.®^ Where a notice of 
intention to sue is deficient merely in not expressly 
stating such intent, evidence is admissible to show 
that one of the books in the office of the corpora¬ 
tion counsel contained an entry beginning with a 
clause stating a notice of intent to sue, followed by 
the date, name of claimant, names of her attorneys, 
the place and manner of the accident, and the 
amount of damages claimed.®® 

Loss or destruction of notice. On proof of the 
loss or destruction of the original preliminary no¬ 
tice of injuries, secondary evidence thereof is ad¬ 
missible.®® 

§ 940. Weight and Sufficiency of Evidence 

a. In general 

b. Existence or location of street 

c. Notice of defect or condition 

d. Proximate cause of injury 

e. Contributory negligence 

f. Notice of claim 

a. In General 

Plalntlir must prove his case by a preponderance of 
the evidence and must adduce evidence sufficient reason¬ 
ably to Justify a finding of all facts essential to his cause 
of action; but circumstantial evidence may suffice. 

Recovery cannot be had in actions against a mu¬ 
nicipal corporation, property owner, or others for 
injuries caused by a defect or obstruction in the 
street, or by other torts, in the absence of evidence 
sufficient to make out a case,®^ and proof of injury 


73. XJ).—Wells V. Lisbon, 128 X. 
W. 308, 21 X.D. 34. 

43 C.J. p 1266 note 66. 

74. Ky.—Covington v. Visse, 164 S. 
W. 332, 158 Ky. 134. 

43 C.J. p 1266 note 67. 

75. Ohio.—^Ashtabula v. Bartram, 3 
Ohio Clr.Ct. 640. 2 Ohio Clr.Dec. 
372. 

76. Va.—Charlottesville v. JStratton, 
45 S.R 737. 102 Va. 95. 

43 C.J. p 1266 note 70. 

77- Wis.—^Bloor v. Delafleld, 34 N. 

W. 115, 69 Wis. 273. 

43 C.J. p 1266 note 71. 

78. Mo.—Clancy v. Joplin. App., 181 
S.W. 120. 

79. Mo.—Clancy v. Joplin, supra. 

80. Ala.—City of Birmingham v. 
Magglo, 131 So. 446, 24 Ala.App. 
107, certiorari denied 131 So. 448. 
222 Ala. 178. 


Conn.—Sizer v. City of Waterbury, 
154 A. 639, 113 Conn. 145. 

Ga.—City of East Point v. Christian, 
151 SE. 42, 40 Ga.App. 633. 

Ill.—Caruso v. City of Chicago, 278 
Ill.App. 247. 

Ind —City of Terre Haute v. Pigg, 37 
N.E.2d 137, 108 Ind.App. 68. 

Minn.—^Hebert v. Village of Hibbing, 
213 N.W. 186, 170 Minn. 211. 

43 C.J. p 1266 note 76. 

Evidence aiding defective location 
of place of accident in notice see 
supra S 925. 

81. Ill.—Fairfield v. Sechrest, 136 Ill. 
App. 8. 

82. Iowa.—^HaJl v. Shenandoah. 149 
N.W. 831, 167 Iowa 735. 

43 C.J. p 1266 note 81. 

83. Mich.—^Haney v. Pinckney. 119 
N.W. 1099, 156 Mich. 656. 

43 C.J. p 1266 note 82. 
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Visit and vtstesnents by dty oflU 
dals 

In action against city for dam¬ 
ages to plaintiffs* land allegedly 
caused by emptying sewage into 
stream flowing past land, evidence 
that, after notice of claim was de¬ 
livered to city manager, members of 
city council and mayor visited land 
and expressed opinion that claim was 
correct was admissible to show that 
mayor and members of city council 
had been given "notice" of claim.— 
Perry v. City of High Point, 12 S.E. 
2d 275. 218 N.C. 714. 

84. Iowa.—Smith v. Sioux City, 206 
N.W. 956, 200 Iowa 1100. 

85. N.T.—Higgins v. Albany. 92 N. 
E. 1086, 198 N.Y. 540—Sheehy v. 
New York. 64 N.B. 749, 160 N.Y. 
139. 

86. Iowa.—Consldine v. Dubuque. 
102 N.W. 102, 126 Iowa 283. 

87. Mo.—^Brown v. City of Marsh- 
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alone, without more, is insufficient to establish lia- 
bility.ss In order to warrant a recovery, plaintiff’s 
evidence must preponderate,and must be of such 
weight and sufficiency as will reasonably justif 3 ' a 
finding of all material facts essential to his cause 
of action.so The evidence may be circumstantial 
and need not be direct and positive b}’ some who 
witnessed the occurrence and saw how it hap¬ 
pened but it must be such that negligence can 
reasonably be presumed from the facts shown, or 
such as will satisfy reasonable minds that defend¬ 
ant was negligent as charged.82 No recovery can 
be had when the evidence merely raises a conjecture 
or probability as to defendant’s negligence,®^ nor 
should defendant be held negligent solely on plain¬ 
tiff’s own testimony as to an accident occurring in 
the daytime on a frequented street, without highly 
satisfactory proof of plaintiff’s inability to obtain 
corroborating evidence.®* 

Proof of an act which a statute or ordinance 
characterizes as negligence establishes negligence as 
a matter of law.®® A prima facie case of liability is 
made dlit %ainst the municipality if it is shown that 
a defect in the sidewalk was dangerous, that the 
municipality was negligent in not removing it, and 
that damage has resulted.®® The fact that a pedes¬ 
trian’s foot slipped and was caught in the apron of 
a sidewalk and that he fell is some evidence tend¬ 
ing to show that a defective and dangerous condi¬ 
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tion existed in the approach to the sidewalk ;®7 and 
the fall of a structure has been held to be some evi¬ 
dence that it was insufficient!}* supported and that 
there was negligence on the part of those who had 
charge of it.®® Actual measurements of the place 
of the accident will ordinarily prevail over mere 
estimates of witnesses,®® but this rule has been held 
inapplicable where a defect causing death was re¬ 
paired within a few days after the accident.^ It has 
been held that evidence from the weather bureau 
as to conditions at the time of the accident is not 
to be taken as conclusive in the face of contrary 
testimony of credible witnesses.^ 

In order to sustain a recovery for injuries caused 
by ice or snow on a sidevralk it has been held in 
some cases that the wdence of negligence must be 
very clear® inr extraordinarily strong.* Where lia¬ 
bility is sought to be imposed on a municipality for 
permitting ice to remain on a walk in. substantial 
ridges, the ridge must be shown to be of such sub¬ 
stantial size and character as to be a danger to 
the public, not a mere uneven surface caused by 
walking on the ice,® and the proof must describe the 
alleged ridge as to size and character, and be such 
as tx) support a finding that it was a substantial ob¬ 
struction to travel® 

In an action to recover damages from a munici¬ 
pality for personal inconvenience, annoyance, and 
discomfort suffered by the occupant of premises as 


all. 71 S.W.2d 856. 228 Mo.App. 
586. 

Neb.—Cattin v. City of Omaha. 81 N. 

W.2d 800. 149 Neb. 434. 

N.Y.—McCrlnk v. City of New York, 
62 N.Y.S.2d 861. 270 App.Dlv. 1019, 
reversed on other grounds 71 N E. 
2d 419. 296 N.Y. 99—Grivas v. City 
of New York. 58 N.Y.S.2d 566, 269 
App.Div. 1039, reversed on other 
grounds 68 N.E.2d 47. 295 N.Y. 
955—^Pelli V. City of New York. 
64 N.Y.S.2d 148. 

Pa.—Simone v. Eagle Clothing Co.i 
Com.Pl.. 86 Luz.Leg.Reg. 817. 

SB. Pa.—^Burns v. City of Pittsburgh, 
181 A. 487. 820 Pa. 92. 

89. U.S.—Ray v. City of New York, 
C.C.A.N.Y., 108 P.2d 170—McCaffrey 
v. Great Atlantic & Pacific Tea Co.. 
C.C.A.N.Y.. 108 P.2d 826. 

43 C.J. p 1267 note 92. 

90. PCL—^Rushton v. Allegheny. 44 A. 
249, 192 Pa. 674. 

43 C.J. p 1267 note 93. 
oondltioxL 

Description of place as being '*bad'' 
sufficiently described condition as de¬ 
fective. since word "bad" Is univer¬ 
sally defined and used as defective, 
faulty, inferior, or Imperfect.—Knlf- 


fley V. Reid. 152 S.W.2d 616. 287 Ky. 
213. 

Similarity of condittons 
Proof offered to show same condi¬ 
tions existing when awning struck 
pedestrian and when witness exam¬ 
ined awning should be considered in 
connection with all facts and cir¬ 
cumstances.—S. H. Kress & Co. v. 
Barratt, 147 So. 386. 226 Ala. 455. 
91, Pa.—Gaul Y. General Utilities 
Corporation. 2 A.2d 588. 133 Pa.Su- 
per. 283. 

48 C.J. p 1267 note 94. 

98. Ill.—Arnett v. City of Rood- 
house, 71 N.E.2d 849. 330 Ill.App. 
524. 

Mo.—^Luettecke v. City of St. Louis. 

140 S.W.2d 45. 346 Mo. 168. 

43 C.J. p 1267 note 95. 

93, Mont.—O’Donnell v. Butte. 311 P. 
190. 66 Mont. 463, 82 A.L.R. 1384. 

43 C.J. p 1267 note 96. 

94, N.Y.—^Felngold v. Lefkowltz, 164 
N.Y.S. 394. 

96. ni.- Belleville v. Hoffman, 74 
I11.APP. 508. 

96. Ala.—City of Decatur v. Gilliam, 
188 So.* 25, 222 Ala. 377. 

97. Cal.—^Hook v. City of Sacramen¬ 
to. 5 P.2d 648. 118 Cal.App. 647. 
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98. N.Y.—Wrighter v. A. A. Adams 
Stores. 250 N.Y.S. 98, 233 App.Div. 
851. 

99. Mich.—Cone v. Detroii, 157 N.W. 
417, 191 Mich. 198—Jones v. Detroit. 
137 N.W. 513, 171 Mich. 608. 

1. Mich.—Cone v. Detroit. 157 N.W. 

417, 191 Mich. 198. 

43 C.J. p 1367 note 99. 

8. Mo.—Jackson v. Elansas City. 167 
S.W. 1150. 181 Mo.App. 178. 

3. Mont.—O'Donnell v. Butte. 211 P- 
190. 65 Mont 463, 33 A.L.R. 1284. 

N.Y.—^Pomfrey v. Saratoga Springs. 
11 N.E. 43. 104 N.Y. 459. 

4. N.Y.—Egan v. New York, 161 N. 
Y.S. 849, 175 AppJDiv. 858. 

B. Pa.—^Kohler v. Penn Tp., 157 A. 

681, 805 Pa. 880. 

-Smooth ioe on. pavoment 

In action against city for fall on 
icy sidewalk, something more must 
be shown than that accident was due 
to smooth ice on pavement.—Cole¬ 
man V. City of Scranton. 99 Pa.Su- 
per. 8. 

6. Pa.—^Kohler v. Penn Tp., 157 A. 
681, 805 Pa. 880—Sellers v. Cline, 
49 A.2d 878, 160 Pa.Saper. 85— 
Rulings V. City of Pittsburgh. 38 
A.2d 959. 150 Pa.Super. 888. 
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a result of a temporary nuisance, evidence of spe¬ 
cific pecuniary }oss is not indispensable to the fix¬ 
ing of the amount of damages^ Plaintiffs place of 
residence, as set forth in the verified statement of 
claim as required by statute, need not be proved with 
technical accuracy.* Less evidence is required to 
charge a property owner with liability for the tilt¬ 
ing of the cover of a coalhole, which is maintained 


for the sole convenience of the property owner, 
than is required in the case of an otherwise de¬ 
fective sidewalk which is maintained as a conven¬ 
ience to the public.* 

The above rules have been applied in a great 
many actions for injuries caused by defects or 
obstructions in streets or sidewalks,^® and such rules 
have also been applied in various other tort ac- 


7- Okl.—City of Altus v. Tinsley, 93 
P 2d 633. 1S5 Okl. 602. 

8. Ala.—City of Birmingham v. 

Smith, 163 So. 611, 231 Ala 95. 

9l Pa.—Cooney v. City of Pittsburgh, 
27 A.2d 490, 149 Pa.Super. 593. 
10. Iowa.—Lush v. Parkersburg, 104 
X.W. 836, 127 Iowa 701. 

43 aj. p 1268 note 6. 

Bnde&ce BUfflcleat 

(1) In general. 

Cal.—^Lay v. Pacific Perforating Co., 
144 P.2d 395, 63 Gal.App.2d 238, 
supersedeas denied 146 P.2d 923, 63 
Cal.App.2d 452—^Black v. Southern 
Pac. Co., 12 P.2d 981. 124 Cal.APP. 
321. 

Ely.—^Equitable Life Assur. Soc. of U. 
S. V. McClellan, 180 S.W.2d 859, 
297 Ky. 639—Prather v. City of 
Louisville, 49 S.W.2d 1001, 248 Ky. 
763. 

Mich—Buhler v. City of Detroit. 264 
X.W. 819, 274 Mich. 139. 

Tex.—^Norwood Bldg. v. Jackson. Civ. 

App., 176 S.W.2d 262, error refused. 
Utah.—Jensen v. Logan City. 83 P.2d 
311, 96 Utah 53, affirmed 88 P.2d 
459, 96 Utah 622. 

(2) To establish negligence or lia¬ 
bility generally. 

Ala.—City of Birmingham v. Levens, 
200 So. 888, 241 Ala. 47—City of 
Anniston v. Simmons, 20 So.2d *52, 
31 AlaA.pp. 636, certiorari denied 
20 So.3d 64, 246 Ala. 153. 

Cal.—Mosley v. Arden Farms Co., 
157 P.3d 372. 26 Cal.2d 218. 158 A. 
hJR. 872—^Rowland v. City of Po¬ 
mona, 186 P.2d 447, 82 Cal.App.2d 
632—Miller v. Dufau, 172 P.2d 580, 
T6 CalA.pp.2d 183—Sebem v. City 
of Riverside, 109 P.2d 747. 42 Cal. 
App.2d 701—^Hook v. City of Sac¬ 
ramento. 5 P.2d 643, 118 Cal.App. 
547—^Rosella v. Paxlnos, 294 P. 39. 
110 CalApp. 299. 

Conn.—Oneker v. Liggett Drug Co., 
197 A. 887, 124 Conn. 88—Capozzi 
V. City of Waterbury, 160 A. 435, 
115 Conn. 107. 

Ga.—City of Rome v. Wright, 18 S.E. 

2d 103, 64 GaApp. 339. 

Idaho—^Borland v. City of Halley, 101 
P.2d 17, 61 Idaho 838. 

Ill.—Curl V. City of Chicago, 71 N. 
E.3d 108, 380 llLApp. 381—^Kantro 
V. City of Elgin, 46 N.E.2d 865, 817 
IllApp. 686—^Reed v. City of Chi¬ 
cago, 82 N.E.2d 680, 309 IlLApp. 
129—Caruso v. City of Chicago, 27 
X.E.2d 545, 305 Ill.App. 671. 


Ind.—Standard Paving Co. v. Fegan, 
184 NE. 715, 97 Ind.App. 300. 

Iowa.—^Hayes v. City of Adel, 7 N. 

W.2d 733. 232 Iowa 1139. 

Ky. —City of Olive Hill v. Counts, 
162 S.W.2d 14, 290 Ky. 688—City 
of Paducah v. Vinson, 127 S.W.2d 
828, 277 Ky. 804—City of Paints- 
ville V. Spears, 47 S.W.2d 727, 242 
Ky. 762. 

La—Lewis v. American Brewing Co.. 
App., 32 So.2d 109—^Parker v. City 
of Kew Orleans, App., 1 So.2d 128 
—Webb V. Lambert, 128 So. *817, 14 
La.App. 147, rehearing denied 129 
So. 200, 14 La.App. 147. 

Me.—^Beaulieu v. Tremblay, 158 A. 
353, 130 Me. 51. 

Mass.—^Reagan v. Town of Belmont, 
65 N.E.2d 765, 316 Mass. 467— 
White V. Boston Gear Works, 63 
N.E.2d 1, 316 Mass. 496—^Bennett v. 
Cohen. 39 N.E.2d 571, 310 Mass. 714 
—^Hunt V. Solomakos, 88 NE.2d 
839, 310 Mass. 827—Mitchell v. 
Lynn Fire & Police Notification Co, 
197 N.E. 456, 292 Maas. 166. 

Mich —Grimes v. King, 18 N.W.2d 
870. 811 Mich. 899. 

Minn.—^Louko v. Village of Hibblng, 
25 N.W.2d 284, 222 Minn. 468— 
Shepstedt v. Hayes, 21 N.W.2d 199, 
221 Minn. 74—^FJellman v. Weller, 
7 N.W.2d 621, 213 Mmn. 457—Mc¬ 
Cartney V. City of St. Paul, 233 
N.W. 465, 181 Minn. 666—Stadtherr 
V. City of Sauk Center, 281 N.W. 
210, 180 Minn. 496—^Mix v. Down¬ 
ing, 229 N.W. 319, 179 Mmn. 351. 
Mo.—^Pandjirls v. Oliver Cadillac Co., 
98 S.W.2d 969. 839 Mo. 711—Obert 

V. City of St. Louis, App., 148 S. 

W. 2d 126—^Bomhoft v. City of Jef¬ 
ferson, App., 118 S.W.2d 93, opinion 
quashed in part on other grounds 
State ex rel. City of Jefferson v. 
Shain, 124 S.W.2d 1194, 344 Mo. 
57—Shopbell v. City of St. Joseph, 
49 S.W.2d 301, 226 Mo.App. 1170. 

Mont.—^Barry v. City of Butte, 142 
P.2d 671, 115 Mont 224—Tiddy v. 
aty of Butte, 65 P.2d 605, 104 
Mont. 202. 

N.J.—Istvan v. Engelhardt 84 A.2d 
242, 131 N.J.Law 9—^Fisher v. Town 
of Nutley, 199 A. 40, 120 N.J.Law 
290. 

N.T.—Tlpaldl v. Riverside Memorial 
Chapel, 78 N.Y.S.2d 12, 273 App. 
Dlv. 414, motion denied 80 N.E.2d 
544, 297 N.Y. 1029, affirmed 82 N. 
E.2d 585, 298 N.Y. 686—Claessens 
V. City of Troy, 71 N.Y.S.2d 671, 272 
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App.Div. 971, affirmed 77 N.B.2d 
23, 297 N.Y. 728—^Dowling v. Crom¬ 
er, 55 N.Y.S.2d 80, 269 App.Div. 
777—^Webster v. Triple Cities 
Const. Corporation, 14 N.Y.S 2d 771, 
258 App.Div. 760—Schmidt v. New 
York Telephone Co., 294 N.Y.S. 561, 

250 App.Div. 788—O'Rourke v. Cas- 
tagnola, 283 N.Y.S. 927, 246 App. 
Div. 766—^Probst v. New York Cent. 
R. Co., 261 N.Y.S. 120, 237 App.Div. 
562—^Waldron v. City of Utica, 238 
N.Y.S. 403, 228 App.Div. 37—Sau- 
chelli v. Hlckox, 24 N.Y.S.2d 478, 
affirmed 24 N.Y.S.2d 480. 

N.C.—Radford v. City of Asheville, 
18 S.B.2d 256, 219 N.C. 185. 
Okl.—Salyer Oil Co. v Miller, 73 P. 
2d 147, 181 Okl. 171—Oklahoma City 
V. Hayden, 37 P.2d 642. 169 Okl. 
502—^Kaw City v. Wooden, 266 P. 
1057, ISO Okl. 162. 

Or.—^Umphlette v. City of Silverton, 
59 P.2d 244, 154 Or. 166—Curtis 

V. Keller, 298 P. 196, 186 Or. 67— 
Bloomqulst v. City of La Grande, 

251 P. 263, 120 Or. 19. 

Pa.—Knickerbocker v. City .of Scran¬ 
ton, 25 A2d 162, 844 Pa. 817— 
O'Hara v. City of Scranton, 19 A.2d 
114, 342 Pa. 137—^Emmey v. Stan¬ 
ley Co. of America, 10 A.2d 795, 
139 Pa.Super. 69—^Brlnkos v City 
of McKeesport, 7 A.2d 516, 136 Pa. 
Super. 626—^Marlnaro v. Anders, 101 
Pa.Super. 66—Allender v. Borough 
of New Brighton, 96 Pa Super. 240 
—Gass V. City of Pittsburgh, 91 
Pa.Super. 290—Wltherow v. A. P. 
Rees, Inc., Com.Pl., 52 DauphCow 
439—^Medick v. City of Pittsburgh, 
Com.Pl., 96 Plttsb.Leg.J. 408, 40 
Mun.L.R. 118. 

Tenn.—Osborn v. City of Nashville, 
185 SW.2d 510, 182 Tenn. 197. 
Tex —Magnolia Petroleum Co. v. 
Long, Clv.App., 51 S.W.2d 426, af¬ 
firmed 86 S.W.2d 460, 126 Tex. 196— 
City of Austin v. Brunet, Civ.App., 
27 S.W.2d 584, error refused. 

Wash.—^Hague v. McHugh, 12 P.2d 
748, 168 Wash. 575. 

Wis —^Pay v. City of Green Bay, 1 N. 

W. 2d 767, 240 Wls. 36—Jensen v. 
Town of Oconto Falls, 202 N.W. 
676, 186 Wis. 386. 

43 C.J. p 1268 note 6 [m] (1). 

(8) To make out a prlma facie 
case. 

Ill.-'-<3olllns V. City of Chicago, 62 
N.E.2d 478, 821 IlLApp. 73. 

N.J.—Valiant v. Plaza Realty Co.» 
146 A. 476. 7 N.J.Mlsc. 840. 
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X.Y.—^Brown v. City of New York, 
16 N.Y.S.2d 203, 258 App.Div. S78 
—^Diamond v. S. C. S. Gara^re. 296 
N.Y.S. 638, 251 App.Div. 825— 

Brown v. Silvera. 288 N.Y.S. 630, 
248 App.Div. 726. 

<4) To show liability In snow or 
ice cases. 

Conn.—Gleba v. City of New Britain, 
48 A.2d 227, 138 Conn. 85. 

Iowa.—TolUickson v. City of Easrle 
Grove, 213 N.W. 222, 208 Iowa 696. 
Maas.—^Hooper v. Kennedy, 70 N.E.2d 
529, 820 Mass. 576—^Troy v. Dix 
Lumber Co., 15 N.E.2d 272, 300 
Maas. 214. 

Minn.—^Mathleson v. City of Duluth, 
276 N.W. 222, 201 Minn. 290—Calla¬ 
han V. City of Duluth, 267 N.W. 
361, 197 Minn. 403—^Bracke v. Le- 
plnski, 246 N.W. 249, 187 Minn. 683. 
Mo.—Stlth V. J. J. Newberry Co^ 79 
S.W.2d 447, 886 Mo. 467. 

N.H.—Worthen v. Abbott, 5 A.2d 715, 
90 N.H. 164—^Palmer ▼. Edgerly, 
181 A. 125, 87 N.H. 391, affirmed 
181 A. 419, 87 N.H. 391. 

N.Y.—^Klepper v. Seymour House Cor¬ 
poration of OSTdenaburg-, 158 N.E. 
29, 246 N.Y. 85, 62 A.L R. 955— 
Cantone v. City of Now York, 76 
N.Y.S.2d 623, 278 App.Div. 864— 
Maucleri v. Ware. 80 N.Y.S.2d 672. 
263 App.Div. 721, appeal denied 32 
N.Y.S.2d 187, 268 App.Div. 721— 
Thiel V. City of New York, 9 N.Y.S. 
2d 655. 256 App.Div. 929, appesd 
denied—^Rosenberg v. City of New 
York, 9 N.Y.S.2d 653, 256 App.Div. 
927, affirmed 21 N.E.2d 877, 280 N. 
Y. 815—^McCaffrey v. City of New 
York, 7 N.Y.S.2d 687. 255 App.Dlv. 
873, affirmed 20 N.E2d 1009, 280 
N.Y. 680—Hemy v. Frankfort. 300 
N.Y.S. 190, 252 App.Div. 638—Tetz- 
lafC V. Incorporated Village of Am- 
Ityville, 291 N.YIS. 66, 249 App. 
Div. 640—Garrison v. City Sav. 
Bank of Albany, 287 N.Y.S. 684, 247 
App.Div. 921—Guttentag v. City of 
New York, 278 N.Y.S. 653, 164 Misc. 
658-Buttml v. City of New York, 
254 N.Y.S. 282, 141 Misc. 894— 
Hopper V. Comfort Coal & Lumber 
Co., 80 N.Y.S.2d 361, affirmed 80 
N.Y.S.2d 867—^Douglas v. Johnson, 
16 N.Y.S.2d 644. 

Pa.—Canfield v. City of Philadelphia, 
4 A.2d 605, 134 Pa.Super. 590. 
S.D.—Becker v. City of Mitchell, 250 
N.W. 81, 61 S.D. 528. 

43 C.J. p 1268 note 6 [m] (4). 

(5) To show liability for injuries 
resulting from hole, excavation, or 
depression in or near street, sidewalk, 
or way. 

Cal.—Owen v. City of Los Angeles. 
187 P.2d 860, 80 Cal.App.2d 933 
—Balkwill V. City of Stockton. 123 
P.2d 696, 50 Cal.App.2d 661—^es- 
sey V. City of Los Angeles, 53 P- 
2d 172, 10 Cal.App.2d 746. 

Fla—City of Hollsrwood v. Bair, 186 
So. 818, 186 Fla 100. 


MrSICIPAL COBPORATlOyS 

Ga—City of Rome v. Alexander, 11 
S.E.3d 52, 63 Ga.App. 301—City of 
East Point v. Christian, 151 S E. 
42, 40 GaApp. 633. 

Ill.—Sheffield v. City of Chicago. 65 
N.E 2d 486, 328 IlLApp. 321—Orban 
V. City of Chicago, 39 N.E. 2d 84, 
813 IlLApp. 144—^Ferguson v. City 
of Springfield, 87 N.E.2d 563, 311 
IlLApp. 65’5—^W’ayland v. City of 
Chicago. 35 N.E.2d 556, 311 111 App. 
247—^Frierdich v. City of Belleville, 
33 N.E.2d 987, 309 Ill APP. 438— 
Simon v. City of Chicago, 279 Ill. 
App. 80. 

Kan.—Gilmore v. Kansas City, 142 
P.2d 699, 157 Kan. 553. 

Ky.—City of Louisville v. Bailey’s 
Guardian, 90 S.W.2d 713, 263 Ky. 
486. 

Mass.—^Kelley v. City of Boston, 6 N. 
E.3d 371, 296 Mass. 463—Eaton v. 
City of Springfield, 177 N.E. 814, 
277 Mass. 128. 

Minn.—Reid v. Village of Aitkin. 233 
N.W. 826, 182 Mina 87—McGandy 
V. City of Marshall. 227 N.W. 177, 
178 Minn. 326. 

Mo.—^Vlck V. City of De Soto, App., 
86 S.W.2d 367. 

Mont.—Tlddy v. City of Butte, 66 P- 
2d 605. 104 Mont. 202. 

N.J.—Wright V. A. J. M. Holding 
Co., 82 A.2d 603, 130 N.J.Law 239. 
N.Y.—Budka v. City of Schenectady, 
12 N.Y.S.2d 603, 256 App.Div 764. 
Ohio.—^Douglas v. City of Parma, 
App., 71 N.E.2d 814—Kercher v. 
City of Conneaut, 65 N.E.2d 272, 
76 Ohio App. 491. 

Okl.—City of Tulsa Adams, 8 P.2d 

155, 161 Okl. 165. 

Fa.—Stolpe V. City of Duquesne, 9 A. 
2d 427. 837 Pa. 215—Smith v. Snel- 
ler, 24 A.2d 61, 147 Pa.Super. 231, 
affirmed 26 A.2d 452, 845 Pa. 68, 
141 A.L.R. 718—McCarthy v. City 
of Pittsburgh, 193 A. 358, 127 Pa. 
Super. 399—^Miller v. Rosen, 101 Pa. 
Super. 268—^Dunfee v. City of Phil¬ 
adelphia, 97 Pa.Super. 413—^Boley 
& Boley V. Borough of Glassport, 91 
Pa.Super. 247—^Hoover v. City of 
Harrisburg, CozaPL, 47 Dauph.Co. 
825. 

R.I.—Brickie v. Quinn, 14 A.2d 817, 65 
R.L 418—Fontaine v. Follett. 155 
A. 363, 51 H.I. 413. 

Tex.—City of Waco v. Fen ter. Civ. 

App., 132 S.W.2d 636, error refused. 
Wash.—^Edmonds v. Pacific Fruit & 
Produce Co., 18 P-2d 507, 171 Wash. 
590. 

Wis.—Hansen v. City of Green Bay, 
261 N.W. 746, 218 Wis. 644. 

43 CJ. P 1268 note 6 [m] (3). 

(6) To show absence of liability 
generally. 

Conn.—^Allen v. Mussen, 26 A.2d 776, 
129 Conn. 151. 

Kan.—Pierce v. Jilka, 181 P.2d 330, 
163 Kan. 232. 

Mass.—^Nelman v. City of Chelsea, 40 
N.E.2d 668, 801 Masa 881. 

443 


§ 940 

Minn —^Heldemann v. City of Sleepy 
Eye, 264 N.W. 212, 195 Minn. 611. 
Pa—Nicola v. American Stores Co., 
41 A.2d 662. 351 Pa 404. 

Utah.—Pollari v. Salt Lake City, 
176 P.2d 111—Jensen v. Logan City, 
88 P.2d 459, 96 Utah 522. 

(7) To show absence of liability of 
defendant In snow and ice cases. 
Conn.—^Leitkowski v. Town of Nor¬ 
wich. 8 A.2d 84. 125 Conn 49— 
Johnson v. City of New Haven, 196 
A. 343, 123 Conn. 569—^Andrews v. 
City of Bristol, 181 A. 624, 120 
Conn. 499. 

Pa—Dobson v. Borough of Crafton, 
172 A. 109, 815 Pa 52—Thomas v. 
City of New Castle, 96 PaSuper. 
251. 

(8) To show liability for injuries 
caused by awning or canopy. 

Cal.—^Holahan v. McGrew, 295 P> 
1054. Ill Cal.App. 430—^Heifer v. 
Glaze, 262 P. 1078, 81 CaLApp. 40. 
Mass.—Mitchell v. Lynn Fire & Po¬ 
lice Notification Co., 197 N.E 456, 
292 Maas. 165. 

(9) To show liability for injuries 
resulting from oil or grease. 

Cal.—Lay v. Pacific Perforating Co., 
144 P.2d 395, 62 Cal.App.2d 233. 
supersedeas denied 146 P.2d 923, 63 
CalA.pp.2d 452. 

Pa—Gaul V. General Utilities Cor¬ 
poration, 3 A.3d 538, 183 PaSuper. 
282. 

Wash.—Collals v. Buck & Bowers Oil 
Co., 27 P.2d 118, 175 Wash 268— 
Gabrlelsen v. City of Seattle, 272 
P. 728, 150 Wash. 167. 63 AL.R. 
200, affirmed 278 P. 1071, 152 Wash. 
700, 63 AL.R. 200. 

(10) To show liability in cases in¬ 
volving meter boxes or ivater valve 
boxes. 

IlL—Caruso v. City of Chicago, 278 
IllApp. 247. 

N.J.—^Fay v. City of Trenton, IS A 
2d 66, 126 N.J.L.aw 52. 

Or.—^Butler v. City of McMinnville, 
268 P. 760, 126 Or. 56, 69 AL.R. 
381. 

Pa—^Archer v. City of Clairton, 97 
PaSuper. 578. 

Tex.—City of Wichita Falls v. Lips¬ 
comb, Civ.App., 50 S.W.2d 867, error 
refused. 

(11) To show that the accident oc¬ 
curred at the place described in 
the notice given to the municipality. 
—City of Indianapolis v. Neubauer, 
19 N.E.2d 504, 106 Ind.App. 802. 

(12) To establish liability of one 
of several defendants.—Wright v. 
City of Scranton. 194 A 10, 128 Pa. 
Super. 185. 

Evidence held Insnificdent 
(1) In general. 

Mass.—Cochrane v. Great Atlantic A 
Pacific Tea Co., 183 N.E. 757, 281 
Mass. 886. 

Pa—Golden v. City of Philadelphia, 
57 A2d 429. 162 PaSuper. 247. 
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S D —Fenton v. Ackerman, 2S5 X.W. 
516. 66 S.D. 465. 

(2) To establish negrhsence or lia¬ 
bility generally. 

U S.—McCaffrey v. Great Atlantic & 
Pacific Tea Co., C.C.A.X.T., 103 F. 
2d 326—Essen v. City of Philadel¬ 
phia, C.C.Pa.. 175 P. 622. affirmed 
183 F. 414. 106 C.CJL 648. 

Conn.—^Hackenson v. City of Water¬ 
bary, 2 A.2d 215, 124 Conn. 679. 
Ill.—^Meyers v. City of Belleville, 28 
X.R2d 342, 304 Ill.App 633. 

Kan.—Slaton v. Union Electric Ry. 
Co.. 145 P.2d 456. 158 Kan. 132— 
Stephenson v. W. R. Grimshaw Co.. 
S3 P.2d 655, 148 Kan. 466. 

Ky.—Reibel v. Woolworth. 190 S.W. 
2d 866. 301 Ky. 76—City of Irvine 
V. Cox. 178 S.W.2d 199, 296 Ky. 680 
—City of Dayton v. Pdx. 70 S.W.2d 
961, 254 Ky. 51. 

La.—I ves v. Carr. App., 32 So.2d 
498—Gabel v. Baton Rouge Bus 
Co., App, 28 So.2d 64—Bums ▼. 
City of New Orleans, App.. 155 So. 
61—Linxwiler v. City of Shreve¬ 
port, App., 151 So. 81. 

Md.—^Butler v. Reed-Avery Co., 48 
A.2d 436, 186 Md. 686. 

Mass.—^Farolato v. Springfield Five 
Cents Sav. Bank, 39 N.E.2d 948, 
310 Mass. 806—Clohecy v. City of 
Haverhill, 12 N.E.2d 834, 299 Mass. 
378—^Hunt v. Lane Broa Co., 3 N. 
E.2d 1020, 294 Mass. 582—^Moore 

V. Town of Amesbury, 167 N.B. 
663, 268 Mass. 462, followed in 
Moore v. Watkins, 167 N.E. 665, 
288 Mass. 473. 

Mont.—Sullivan v. City of Butte, 66 
P.2d 1175, 104 Mont. 225. 

Neb.—Gates v. City of North Platte, 
254 N.W. 418, 126 Neb. 785—Hash- 
berger v. City of Schuyler, 214 N. 

W. 66, 115 Neb. 639. 

N.J.—^Fischer v. Salomone, 66 A.2d 
428, 136 N.J.Law 431—Kenney v. 
Preidel, 53 A.2d 175, 127 N.J.Law 
433—^Ford v. Jersey Central Power 
& Light Co., 166 A. 490, 111 N.J. 
Law 112—Steinberg v. Silk, 183 A. 
458, 14 N.J.M1SC. 176. 

N.T.—^Dugan v. City of New York, 
26 N.R2d 823. 282 N.T. 711—Grif¬ 
fin V. Town of Harrison, 197 N.E. 
265. 268 N.T. 238—Newhall v. Mc¬ 
Cann. 196 N.R 302, 267 N.T. 894— 
Russo V. Thomas Crimmlns Con¬ 
tracting Co., 35 N.T.S.2d 589, 264 
AppJDiv. 876. affirmed 50 N.E.2d 
110, 290 N.T. 798—Adams v. City 
of New Tork, 13 N.T.S.2d 667, 267 
App.Dlv. 986—Scanzillo v. Hirshon, 
12 N.T.S.2d 64, 257 App.Div. 161, 
affirmed 24 N.E.3d 28, 281 N.T. 
771—Gabriel v. Hallbrett Realty 
Corporation, 11 N.T.S.2d 869, 256 
App.Dlv. 706—^Pfarr v. City of New 
York, 8 N.T.S.2d 292, 255 App.Dlv. 
495—^Ferguson v. Janosec, 290 N. 
T.S. 726, 248 AppJ^iv. 898—Dever 
V. Brooklyn Edison Co., 286 N.T.S. 
474, 247 App.Div. 788—^Zagorski v. 
City of Buffalo, 279 N.T.S. 367, 


244 App.Div. 761—Swartzman v. 
Socal Realty Co, 253 N.T.S. 832. 
233 AppDlv. 374—Gordon v. City 
of New York, 239 N.T.S. 284. 228 
App.Div. 103—^Dwyer v. L. M. Neck- 
erman Co.. 227 N.T.S. 248. 223 APP. 
Dlv. 39—Troeger v. Prudential 
Ins. Co. of America 277 N.T S. 423. 
154 Misc. 587. 

N.C.—^Walker v. Town of Wilson, 21 
SE.2d 817, 222 N.C. 66—Gettys v. 
Town of Marlon, 10 S.E.2d 799, 218 
N.C. 266. 

Okl.—Oklahoma City v. Burns. 50 P. 
2d 1101, 174 Okl. 512—City of Bris¬ 
tow V. Pinkley, 12 P.2d 229, 158 
Okl. 104. 

Pa.—^Nicola v. American Stores Co.. 
41 A.2d 662, 351 Pa. 404—Davis v. 
Potter. 17 A.2d 338, 340 Pa. 485— 
Jacob v. City of I*hiladelphia. 5 
A2d 176, 333 Pa. 584-Bryan v. 
Barber Asphalt Co., 137 A 169. 
289 Pa. 123—^Rosllk v. City of 
Pittsburgh, Com.Pl.. 91 Pittsb.Leg. 
J. 151. 

Wash.—Fritsche t. City of Seattle. 

116 P.2d 662, 10 Wash.2d 857. 
Wis.—^Dierkes v. White Paving Co., 
283 N.W. 446. 229 Wis. 660. 

43 C.J. p 1268 note 6 [m] (1). 

(3) To make out a prlma facie 
case. 

Mo.—Sheridan v. City of St. Joseph. 

110 S.W.2d 371, 232 Mo.App. 615. 
N.T.—Smith V. City of New York. 
61 N.T.S.2d 744. 270 AppDlv. 905, 
1038, affirmed 78 N.E.2d 89. 296 
N.T. 921—Spadafora v. City of 
Rome. 13 N.T.S.2d 630, 257 App. 
Dlv. 1025. 

Pa.—^Keiser v. Philadelphia Transp. 
Co., 51 A2d 715, 356 Pa. 366—Mc- 
Gllnn y. City of Philadelphia, 186 
A 747, 322 Pa. 478. 

(4) To establish liability in snow 
or ice cases. 

Iowa.—^Ritchie v. City of Des Moines, 
238 N.W. 48, 211 Iowa 1026. 

Kan.—Speakman v. Dodge City, 22 
P.2d 486, 187 Kan. 823. 

Md.—^Realty & Mortgage Co. v. Ul¬ 
rich, 165 A 708, 164 Md. 666. 

Mass.—-Walsh v. Schwoerer. 46 N.E. 
2d 832, 312 Mass. 598—Reece v. P. 
W. Donoghue Co.. 80 N.E.2d 242, 
807 Mass. 610—Bamberg v. Bryan's 
Wet Wash Laundry, 16 N.E.2d 653, 
801 Mass. 122—^Rosenblum v. Econ¬ 
omy Grocery Stores Corporation, 15 
N.E.2d 189, 300 Mass. 864—Graham 
V. Andrews, 178 NE. 240, 273 Mass. 
105—^Bailey v. Blacker, 165 N.E. 
699. 267 Maas. 78. 

Minn.—^Eelleher v. City of West St. 
Paul, 258 N.W. 834, 193 Minn. 487 
—^Freeman v. Village of Hibblng, 
211 N.W. 819, 169 Minn. 358. 

Mo.—Tower v. City of SL Louis, 148 
S.W.2d 100, 235 Mo.App. 1026. 
N.J.—Slvak V. City of New Bruns¬ 
wick, 8 A2d 566, 122 N.J.Law 197 
N.T.—Zysk v. City of New York, 8 
NT.S.2d 389, 274 App.Div. 915— 
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Kwiatkowski v. City of New Tork, 
52 N.Y.S.2d 238, 268 App.Div. 1047 
—Mazanti v. Wnght's Underwear 
Co, 41 N.Y.S.3d 685, 266 AppDlv. 
18—Schuss v. La Brug Holding 
Corporation, 89 N.Y.S.2d 366, 265 
App.Dlv. 1058—Cruz v. City of New 
Tork, 37 N.T.S.2d 503. 265 AppDiv. 
831—^Kirsch v. City of New Tork, 
9 N.Y.S.2d 798, 256 App.Div. 903. 
appeal dismissed 43 N.E.2d 355. 
288 N.T. 784, affirmed 45 NR2d 
334. 289 N.T. 684—Cooper v. City 
of Buffalo. 299 N.T.S. 173, 252 

App.Div. 835—^Brooks v. City of 
Gloversville, 279 N.T.S. 313, 244 
App.Div. 844—^Fitzpatrick v. City 
of New York, 221 N.T.S. 441, 220 
App.Div. 320—Tulli v. City of New 
York, 291 N.T.S. 655, 161 Misc. 810 
—^Richman v. City of New Tork, 54 
N.T.S.2d 148. 

Ohio —Smith V. City of Cuyahoga 
Fklls, 53 N.R2d 670, 73 Ohio App. 
22—Cavanaugh v. Texas Distribute 
Ing Co., Ohio. 45 N.R2d 142. 

Pa.—^McDonough v. Borough of Mun- 
hall, 200 A. 638, 831 Pa. 468—Bai¬ 
ley V. Oil City, 167 A. 486. 305 Pa. 
325, 80 AL.R. 1148. 

Tex.—City of Waco v. Diamond. Com. 

App., 65 S.W.2d 272. 

43 CJ. p 1268 note 6 [m3 (4). 

(5) To show liability in cases in¬ 
volving a hole, excavation, or de¬ 
pression in or near street or side¬ 
walk. 

Conn.—^Hackenson v. City of Water- 
bury, 2 A.2d 215, 124 Conn. 679. 
Ill.—^Martin v. City of Chicago. 41 
N.E.2d 216, 314 IlLApp. 388—Jones 
V. City of Chicago, 16 N.R3d 198^ 
296 IlLApp. 641. 

Ind.—City of Whiting v. Grlndle, 69- 
N.E.2d 860. 115 Ind.App. 407. 

Kan.—Slaton v. Union Electric Ry< 
Co.. 145 P.2d 456. 158 Kan. 132. 
N.J.—^Murphy v. Fair Oaks Sanatori¬ 
um. 21 A2d 806, 127 N.J.Law 255 
—Blackman v. Janssen Dairy Cor¬ 
poration. 178 A 59, 18 N.J.Misc. 
290. 

N.T.—^Landau v. City of Long Beach,. 
11 N.Y.S.2d 301, 256 App.Div. 1088 
—Grubman v. City of New York, 
27 N.T.S.3d 767. 

Pa,—German v. City of McKeesport.. 

8 A2d 487, 137 Pa.Super. 41. 

Va.—Childress v. City of Richmond, 
24 S.E.2d 419, 181 Va. 267. 

43 C.J. p 1268 note 6 [m] (2). (8). 

(6) To show nuisance. 

Conn.—^Allen v. Mussen, 26 A2d 776, 
129 Conn. 151. 

N.J.—^Felgenbaum v. Rosahelen Real¬ 
ty Co.. 196 A 660, 119 N.J.Law 303. 
N.T.—^Dlrrane ▼. City of New York, 
270 N.T.S. 128, 240 App.Div. 368. 
Ohio.—City of Cincinnati v. Metze, 
178 N.R 222, 40 Ohio App. 110. 

(7) To show a willful injury by 
lefendant.—Smith v. Ulinols Pow¬ 
er Co., 279 niApp. 506. 
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tions against a municipality or others,including j by, or in connection with, sewage, drainage, or the 
actions to recover for damages or injuries caused 1 suppb' or diversion of water, ^2 and to recover for 


(8) To establish absence of neg¬ 
ligence generally. 

Cal.—Scholz V. Hilbert. 85 P.2d 902, 
30 Cal.App.2d 228. 

La.—^Duplantier v. City of Baton 
Rouge, App., 23 So.2d TO-o. 

Tex—Martin v. City of Corsicana, 
Civ.App., 130 S.W.2d 405, error dis¬ 
missed, Judgment correct. 

(9) To establish negligence of one 
of several defendants.—Wright v. 
City of Scranton, 194 A. 10, 128 Pa. 
Super. 18'5. 

(10) To establish width of street. 
—Hogan V. National Sellers, 10 N. 

T. S.2d 204, 256 App.Dlv. 951. 

II. Proof of asportation by city of 
water and sewerage lines installed 
by property owner was not neces¬ 
sary to establish conversion of such 
lines.—^Wilkinson v. City of Shreve¬ 
port, La.App., 165 So. 471. 

Evidenoe held snUtcLoxit 

(1) In general. 

Conn.—Southern New England Ice 
Co. V. Town of West Hartford, 159 
A. 470, 114 Conn. 496. 

III. —Lythell v. City of Waverly, 82 
N.E2d 207, 335 IlLApp. 397. 

Ky.—Caudill v. City of Maysville, 
178 S.W.2d 945, 297 Ky. 78. 

Pa.—Pennsylvania R. Co. v. City of 
Pittsburgh, 6 A.2d 907, 835 Pa. 449. 

(2) To establish negligence or lia¬ 
bility generally. 

Cal.—^Bauman v. City and County of 
San Francisco, 108 P.2d 989, 42 Cal. 
App.2d 144—Magnuson v. City of 
Stockton, 3 P.2d 30, 116 CaLApp. 
532. 

Colo.—City of Longmont v. Swear¬ 
ingen, 254 P. 1000, 81 Colo. 246. 
Ill.—^Zoloth V. Wacker-Wabash Corp., 
66 N.E.2d 443, 828 IlLApp. 564. 

La.—^Engeran v. City of Houma, App.. 
146 So. 712. 

Minn.—^Haming v. City of Duluth, 28 
N.W.2d 659, 224 Minn. 299. 

Mo.—Brown v. City of Marshall. 71 
S.W.2d 856, 228 Mo.App. 586. 

N.T.—^Ehret v. Village of Scarsdale, 
199 N.E. 56, 269 N.T. 198, 102 A. 
L.R. 211. 

Tex.—City of Denton v. White, Civ. 
App., 179 S.W.2d 884, error re¬ 
fused. 

(3) To Justify recovery against 
some of the defendants in the action. 
C:al.—Wood V. Lehne, 85 P.2d 910. 
30 Cal.App.2d 2-22. 

N.Y.—Gershon v. City of New York, 
25 N.T.S.2d 201, 261 App.Dlv. 908. 
reversed on ether grounds 41 N. 

E. 2d 96, 287 N.Y. 820. 

Evldenoa held Insufflelent 

(1) To establish negligence or lia¬ 
bility generally. 

U. S.—The B. B. No. 167, D.C.N.T., 32 

F. Supp. 55. 


Conn.—Lambert v. City of New Ha¬ 
ven, 30 A.2d 923, 129 Conn. 647 
Ga.—City of Brunswick v. Barrett, 
199 SE. 901, 58 Ga.App 792. 

Maas.—Caissie v. City of Cambridge. 
58 N.E.2d 169, 317 Mass. 346— 
Carroll v. Cambridge Electric Light 
Co., 43 N.E.2d 340, 312 Mass. S9. 
Ohio.—^Meese v. City of Massillon, 2 
N.E.2d 9, 31 Ohio App. 538. 

(2) To establish liability for con¬ 
version.—Connelly v. City of Sedalia, 
2 S.W.2d 632. 222 Mo.App. 109. 

(3) To sustain defenses that some 
limbs were so low as to interfere 
with free travel on sidewalk and that 
removal of other limbs was neces¬ 
sary to provide safe way—Oglesby 

V. Town of Winnfleld, La.App. 27 So- 
2d 187. 

(4) To show that street Improve¬ 
ment contractor had actual knowl¬ 
edge of telephone cables in street.— 
New Jersey Bell Telephone Co. v. 
Kramer. 152 A 186, 8 NJ'.Mlsc. 854. 

12. Cal.—Womar v. City of Long 
Beach. 114 P.2d 704. 45 CaI.App.2d 
643—^Durante v. City of Oakland, 
65 P.2d 1326. 19 Cal.App 3d 543. 
Wis.—Trustees of University Co-op 
Co. V. City of Madison, 288 N.W. 
742, 233 Wis. 100. 

wyo —Jacoby v. Town of City of 
Gillette, 174 P.2d 605, 62 Wyo. 487, 
rehearing denied 177 P.2d 204, 62 
Wyo. 514. 

43 aj. p 1271 note 7. 

Contraot statute held iaapplioahle 
Statute, providing that before final 
Judgment in any suit based on con¬ 
tract shall be rendered against any 
municipality certain proof as to in¬ 
debtedness shall be made, refers to 
recovery in actions arising on con¬ 
tract, and was not applicable to ac¬ 
tion to recover damages from city 
in drilling wells, so as allegedly to 
cause landowner's water supply to 
fail.—City of Stillwater v. Cundlff, 87 
P.2d 947, 184 Okl. 876. 

Evldenos hM sufiLeUnt 
(1) In general. 

Cal.—^Kaufknan v. Tomich, 280 P. 180. 
208 Cal. 19—^Womar v. City of Long 
Beach. 114 P.3d 704. 45 Cal.App.2d 
648—Jeflerls v. City of Monterey 
Park, 67 P.2d 1374, 14 Cal.App.2d 
113. 

Conn.—Southern New England Ice 
Co. V. Town of West Hartford, 169 
A 470. 114 Conn. 496. 

Iowa.—Grimes v. Polk County, 84 
N.W.2d 767. 

Ky.—City of Irvine v. Smith, 202 S. 

W.2d 738, 304 Ky. 868. 

Okl.—CJity of Stillwater v. Cundlit, 
87 P.2d 947. 184 Okl. 875. 
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Tex.—City of Texarkana v. Roberts, 
CivApp., 27 S.W.2d 531. 

(2) To establish negligence, nui¬ 
sance, or liability generally. 

Arlz.—City of Tucson v. O'Reilly Mo¬ 
tor Co.. 168 P2d 245. 64 Anz 24i>. 
Cal —Gove v. Lakeshore Homes Ass’n. 
128 P.2d '716, 54 Cal.App.2d 155— 
Durante v. City of Oakland, 65 P. 
2d 1326, 19 Cal.App.3d 548. 

Colo.—City and County of Denver V. 

Talarico, 61 P.2d 1, 99 Colo. 178. 

Ga—City of Atlanta v. Pittman, 28 
S.E.2d 667, 70 GaApp. 507—City 
of Albany v. Simon, 186 S.E. 100, 36 
GaApp. 166. 

m.—Dwyer v. Village of Glen Ellyn. 
41 N.E.2d 786. 314 Ill-App. 672— 
Harrison v. City of Effingham, 2 N. 
E.2d 580, 284 IlLApp. 638—Kellum 
V. Village of Greenup, 265 IlLApp. 
24—^Republic Co. of Rockford v. 
City of Rockford, 251 IlLApp. 109. 
Iowa—^Platter v. City of Des Moines, 
21 N.W.2d 787, 287 Iowa 348. 

Ky.—City of Covington v. McKinney, 
92 S.W.2d 1, 263 Ky. 131. 

Minn.—^Huber v. City of Blue Earth. 
6 N.W.2d 471, 213 Minn. 319—Shus¬ 
ter V. City of Chisholm. 282 N.W. 
135, 203 Minn. 518—Bush v. City 
of Rochester. 255 N.W. 256. 191 
Minn. 591—Johnson v. City of Fair¬ 
mont, 247 N.W. 572, 188 Mina 451 
—National Weeklies v. Jensen, 235 
N.W. 905, 183 Mmn. 150. 

Miss.—City of Vicksburg v. Porter¬ 
field, 145 So. 855, 164 Miss. 581 
Mont.—^Hudon v. City of Butte, 107 
P.3d 883, 111 Mont. 210. 

N.H. —^Hood V. City of Nashua 13 A. 
2d 736, 91 N.H. 98. 

N.T.—Kirchner v. Muller, 5 N.T.S.2d 
161, 254 App.Div. 302, modified on 
other grounds 19 N.E.2d 665, 280 N. 
Y. 23, 137 AL.R. 681—Sgarlata v. 
City of Schenectady, 294 N.Y.S. 768, 
250 App.Div. 789, affirmed 10 N.E.2d 
687. 274 N.T. 683—Capitol Trust 
Co. V. City of Schenectady. 231 N. 
Y.S. 119, 133 Mlsc. 66. 

Ohio.—^Frazier v. Village of Wester¬ 
ville, App., 86 N.E.2d 812—Stone 
V. City of Ashland, App., 32 N.E.2d 
560. 

Okl.—City of Holdenville v. Kiser, 156 
P.3d 363, 195 Okl. 189— City of Mus- 
kogee V. Turner, 98 P.2d 1095, 185 
Okl. 459—City of Holdenville v. 
Deer, 91 P.2d 79, 185 Okl. 260— 
CHty of Enid v. Brooks, 269 P. 241, 
132 Okl. 60. 

Pa—^Menlnchlno v. City of New Cas¬ 
tle. 96 PaSuper. 405. 

S.D.—^Nelson v. City of Sioux Falls, 
292 N.W. 868, 67 S.D. 820. 

Tex.—City of Amarillo v. Ware, Civ. 

App., 42 S.W.3d 189. 

Wash.—^Tombari v. City of Spokane, 
84 P.2d 678, 197 Wash. 207. 

Wis.—Trustees of University Co-op. 
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damages or injuries caused by fire,i3 by riot,!"* 
"by conduct in connection with the maintenance of 
dumping grounds or an incinerator,^5 by the razing 


of buildings,i6 by explosion, 17 or by the defective 
condition or management of public buildings, prop¬ 
erty, or appliances generally.!® 


Co. V. City of Madison, 288 N-W. 
742, 233 WiB. 100. 

43 C.J. p 1271 note 7 [e] (1). 

(3) To establish a prlma facie case. 
•Cal.—v. City of Long* Beach, 

295 P. 540, 111 Cal.App. 327. 

Mo.—Guthrie v. City of St. Charles, 
132 S.W.2d 91, 347 Mo. 1175. 

(4) To show special damage to 
landowner not suffered by public at 
large. 

Miss.—^Hodges v. Town of Drew, 159 
So. 298, 172 Miss. 668. 

Tenn.—Town of Dickson v. Stephens, 
96 S.W.2d 201, 20 Tenn.App 195. 

(5) To establish absence of liabil¬ 
ity. 

Ala.—^Hamrick v. City of Albertville, 
189 So. 545, 338 Ala. 82. 

Colo.—^Venetucci v. City of Colorado 
Spnnga 63 P.2d 462, 99 Colo. 889. 
Conn.—^Kane v. Borough of Ka^'ga- 
tuck, 182 A. 327, 120 Conn. 548. 
Ga—Segars v- City of Cornelia, 4 S. 
E.2d 60, 60 Ga.App. 457—Southland 
Coffee Co. v. City of Macon, 8 S. 
E.2d 739, 60 Ga.App. 253. 

Ky.—^Reams v. City of London, 168 
S.W.2d 994, 293 Ky. 478—Rust v. 
City of Newport 145 S.W.2d 511, 
284 Ky. 567—Talbert v. City of 
Winchester, 125 S.W.Sd 1002. 277 
Ky. 164. 

Minn.—^Nichols v. Village of Morris¬ 
town, 263 N.W. 900, 195 Minn. 621 
—^Hanson v. City of Montevideo. 
249 N.W. 46. 189 Minn. 268. 

Neb.—Faiman v. City of Omaha., 270 
N.W. 484, 131 Neb. 870. 

N.T.—C. M. Bott Furniture Co. v. 
City of Buffalo, 227 N.Y.S. 660, 131 
Misc. 624. 

Ohio.—Greenburg v. City of Steuben¬ 
ville. App., 72 N.E.2d 125. 

Pa—^Aron v. City of Philadelphia, 
164 A. 777, 310 Pa. 84—Diklich v. 
City of Johnstown, 180 A. 41, 118 
Pa Super. 283. 

Wyo.—Jacoby v. Town of City of Gil¬ 
lette. 174 P2d 505, 62 Wyo 487, 
rehearing denied 177 P.2d 204, 62 
Wyo. 514. 

(6) To show that drains construct¬ 
ed by city were inadequate.—Gore v. 
aty of Wilmington, 140 S.E. 71, 194 
N.C. 450. 

(7) To sustain finding that city 
operated sewers.—^More v. City of 
San Bernardino, 5 P.2d 661, 118 CaL 
App. 732. 

(8) To require finding that city's 
sewage disposal polluted brook.— 
Donnelly Brick Co. v. City of New 
Britain, 137 A. 745, 106 Conn. 167. 

Bvideaoe hSld Insnilloleiit 

(1) In general. 

Cal.—Womar v. City of Long Beach, 
114 P.2d 794. 45 Cal.App.2d 648. 


N.Y.—C. M. Bott Furniture Co. v. 
City of Buffalo, 227 N.Y.S. 660, 131 
Misc. 624. 

Wis.—^Trustees of University Co-op. 
Co. V. City of Madison, 288 N.W. 
742, 238 Wis. 100. 

(2) To Justify recovery generally. 
Cal.—Womar v. City of Long Beach, 
supra. 

Colo.—City and County of Denver v. 
Strafacia, 129 P.2d 674, 110 Colo. 
14. 

Ind.—City of Muncie v. Sharp. 16'5 N. 

E. 264, 89 Ind.App. 128. 

La.—^Alexander v. City of Shreveport, 
17 So.2d 716, 205 La. 480. 

Mass.—Goldman v. City of Boston, 
174 N.E. 686, 274 Mass. 329. 

Neb.—Wilson v. City of Omaha, 291 
N.W. 732, 188 Neb. IS. 

N.Y.—Moretti v. Village of Peekskill, 
12 N.Y.S.2d 687, 267 App.Dlv. 966— 
Hershey Beverage Corporation v. 
City of Schenectady. 291 N.Y.S. 266. 
249 App.Div. 668—McCutchen v 
Village of Peekskill, 3 N.Y.S.2d 
277, 167 Misc. 460—C. M. Bott Fur¬ 
niture Co. V. City of Buffalo, 227 
N.Y.S. 660, 181 Misc. 624. 

Ohio.—^Bert v. City of Alliance, App., 
32 N.E.2d 49. 

Pa—Allied Realty Co. ▼. City of 
PhUadelphia, 95 Pa.Super. 62. 
Wash.—Snavely v. City of Golden- 
dale, 144 F.2d 269, 19 Wash.Sd 741. 
43 C.J. p 1271 note 7 [f] (1). 

(8) To establish right to any more 
than nominal damages.—Oklahoma 
City V. Hopcus, 50 P.2d 216, 174 Okl. 
186. 

13. N.M.—Gilbert v. New Mexico 
Const. Co., 44 P.Sd 489. 39 N-M. 
216. 

TTss of oombnstibles 

Proof that municipal officials who 
had the duty of keeping the streets 
in a reasonably safe condition per¬ 
mitted the use of certain combusti¬ 
bles. and, in a limited way, participat¬ 
ed in the violation of an ordinance 
forbidding the use thereof, is evi¬ 
dence of the municipality's negligence 
in connection with injuries resulting 
therefrom.—Smith v. City of Albany. 
16 N.Y.S.’d 292, 267 App.Div. 715. 

Evldenoa held 8iiflloiea,t 

(1) To Justify recovery generally. 
—^Enterprise Gametting Co. v. For- 
Gier, 23 A2d 761, 67 R.I. 336. 

(2) To support finding that fire 
spread from burning area maintained 
or permitted by city on its dumping 
ground.—^Pittam v. City of Riverside, 
16 P.2d 768, 128 Cal.App. 67. 

C8) To support finding that loss of 
plaintiff's personalty was caused by 
negligence of city's employees in 
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burning brush.—^Petersen v. City of 
Gibson, 54 N.E.2d 79. 322 Ill.App. 97. 

(4) To authorize finding that fire 
which destroyed plaintiff’s property 
did not originate on city dump — 
Gkirdon v. Murray City, 151 P.2d 193, 
106 Utah 582. 

14. Wis.—Northern Assur. Co. v. 
City of Milwaukee, 277 N.W. 149, 
227 Wis. 124. 

Evidence hdd snffloleiit to show 
riot 

N.Y.—^Felnstein v. City of New York, 
283 N.Y.S. 335, 157 Misc. 157. 

15^ Mich.—Smith v. City of Ann Ar¬ 
bor. 6 N.W.2d 762, 303 Mich. 476. 
Evidence hMd sufficient 

(1) To support findings that dump¬ 
ing grround was nuisance as to plain¬ 
tiff and that plaintiff’s property had 
depreciated in rental and market val¬ 
ue.—City of Longview v. Stewart, 
Tex.Civ.App., 66 S.W.2d 450. 

(2) To support findings that the 
operation of the incinerator was a 
nuisance.—Northwest Home Owners 
Ass’n V. City of Detroit, 299 N.W. 
740, 298 Mich. 622. 

(3) To establish that operation of 
municipal incinerator plant in a res¬ 
idential district was not a nuisance 
per se.—Roberts v. Lower Merlon 
Tp., 6 A.2d 106, 833 Pa. 833. 

IGL Ky.—^Moll Co. v. Holstner, 67 S. 
W.2d 1, 252 Ky. 249. 

17. Tex.—City of Teague v. Radford, 
Com.App., 68 S.W.2d 876. 

Evidence held sufficient 

(1) To Justify recovery generally. 
Ill.—^Engel V. City of Chicago, 8 N. 

E 2d 878, 290 Ill.App. 604. 

Minn.—^Hughes v. City of Duluth, 281 
N.W. 871, 204 Minn. 1, 120 A.L.R. 
1144. 

Ohio.—Gorsuch v. City of Springfield, 
App., 61 N.E.2d 898. 

(2) To show nuisance.—Greiner v. 
City of Syracuse, 241 N.Y.S. 313, 
228 App.Div. 566, affirmed 177 N.E. 
194, 256 N.Y. 688, and followed in 
241 N.Y.S. 817, 228 App Div. 879, af¬ 
firmed 177 N.E. 194, 256 N.Y. 688, fol¬ 
lowed in Oefalo v. City of Syracuse, 
241 N.Y.S. 461, 228 App.Div. 879, af¬ 
firmed 177 N.E. 194, 256 N.Y. 688. 
followed in Marlzlo v. City of Syra¬ 
cuse, 241 N.Y.S. 461, 228 App.Div. 
879, affirmed 177 N.E. 194, 256 N.Y. 
688. 

18. Cal.—^Bauman v. City and County 
of San Francisco, 108 P.2d 989, 42 
Cal.App.2d 144. 

48 C.J. p 1271 note 8. 

Evidence held sufficient 

(1) To establish negligence or lia¬ 
bility generally. 
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Ownership of property, PlaintifFs ownership of 
the premises injured by defendant’s negligence is 
sufficiently proved by evidence that he was in pos¬ 
session at the time of the injury and had been for 
the prescriptive period.^® Ownership of personal 
property injured in a street accident may be estab¬ 
lished by acts of ownership as well as by direct testi¬ 
mony,20 possession being prima facie proof of such 
owTiership.2i General rules prevail as to the suf¬ 
ficiency of the evidence to prove ownership by de¬ 
fendant of the instrumentality causing injury to 
plaintiff.22 

Municipal ordinances,^^ such as those requiring 
property owners to maintain abutting sidewalks free 
of snow and ice,®^ should be considered with all the 
other testimony in the case as bearing on the ques¬ 
tion of negligence. An ordinance prohibiting the 
dumping of refuse material on vacant lots is not 
conclusive on the question of reasonable use in an 
action against a municipality for creating a nui- 

Cal.—^Bauman v. City*and County of 
San Francisco, supra. 

Colo.—City of Colorado Springs v. 

Colburn. 81 P.2d 397. 102 Colo. 

488. 

Minn.—Heltznan v. Lake City. 80 N. 

W.2d 18, 226 Minn. 117. 

N.C.—^Bonapart v. Nlsaen. 151 S.E. 

94. 198 N.C. 180. 

N.T.—^Duren v. City of Blngrbamton, 

28 N.B.2d 918, 283 N.T. 467—Bea¬ 
trice V. City of New York, 20 N.T. 

S.2d 793, 280 App.Dlv. 7—^Duren 
V. City of Blnahamton. 18 N.T.S.2d 
518, 258 App.Div. 694. affirmed 28 
N.E.2d 918, 283 N.T. 467. 

Fa.—Chidester v. City of Pittsburgh, 

47 A.2d 130, 354 Fa. 417. 

43 C J. p 1271 note 8 [a]. 

(2) To establish a prima fade case. 

—Gottesman v. City of Cleveland, 52 
N.E.3d 644, 142 Ohio St. 410. 

(8) To show that defect was cre¬ 
ated by the munldpallty.—City of 
NashvUle v. Fox, 6 Tenn.App. 658. 

(4) To establish that municipality 
was actlns In a proprietary rather 

a governmental capacity.—San¬ 
ders V. City of Lons Beach, 129 F.2d 
511, 54 Cal.App.2d 661. 

(5) To establish that reasonable In¬ 
spection would not have disclosed 
defect.—^Broderick v. City of Water- 
bury, 36 A.2d 685, 180 Conn. 601. 

(6) To establish other particular 
matters. 

La.—Shafer v. Town of Madlsonvllle, 

136 So. 774, 18 LaA.pp. 146, rehear¬ 
ing* denied and amended 189 So. 733, 

18 La.App. 154. 

Tex.—City of Teague v. Radford, 

Com.App.. 63 S.W.3d 876. 

Svldence hdd Insoffioient 

(1) To establish negligence or lia¬ 
bility generally. 


sance.25 

Similar defects or obstructions. The existence of 
similar defects or obstructions in other parts of the 
city does not justify an inference that they were 
not actionable defects or obstructions.®® 

Other accidents or absence thereof. Evidence 
that other accidents have occurred at the same 
place in a street is some evidence that the condition 
there existing was dangerous,3^ although it does not 
conclusively show that defendant was negligent.®® 
In any event, evidence to prove similar accidents 
from the same defect or obstruction must establish 
vrith definiteness and accuracy that they were due 
to such defect or obstruction.®® Where plaintiff 
claims damages for the flooding of his premises by 
a sewer, evidence that premises in the neighborhood 
drained by a different system were flooded has been 
held insufficient to show any negligence affecting 
plaintiff.®® 

88. Evldmioe Bufflolait 

(1) To show defendant’s ownership 
generally.—Standard Oil Go. of Lou¬ 
isiana v. Hodges, 103 S.W.2d 927, 193 
Ark. 899—^Ifalco Theatres v. Mur¬ 
phy, 98 S.'W’.Sd 962, 193 Ark. 340. 

(3) To show that pipe on which a 
pedestrian stumbled, in addition to 
being owned, was maintained and con¬ 
trolled, by defendant oil company, 
whose gasoline was sold at the sta¬ 
tion owned and operated by a third 
person.—^Llon Oil Refining Co v. 
Boyd, 107 8.W.2d 630, 194 Ark. 427. 
83. N.T.—^Newhall v. McCann, 198 
N.E. 802, 267 N.T. 894. 

84b Pa.—Sellers v. Cline, 49 A.2d 
873, 160 Pa.Super. 85. 

85. N.H.—^Lane v. Concord. 49 A. 
687, 70 N.H. 485. 85 Am.S R. 643 

86. Mass.—Bacon v. Boston, 8 Cush. 
174. 

87. Ala.—City of Birmingham v* 
Monette. 1 So.2d 1, 241 Ala. 109, 133 
A.L.R. 1020. 

Cal.—Rowland v. City of Pomona. 
186 F.3d 447, 82 Cal.App.2d 622— 
Barker v. City of Los Angeles, 135 
P.2d 673. 67 Cal.App.2d 742—Bige¬ 
low V. City of Ontario, 99 P.2d 298, 
37 CalJl.pp.2d 198. 

tA .—^Miller V. City of New Orleans, 
App., 152 So. 141. 

88. La.—Miller v. City of New Or¬ 
leans, 162 So. 141, supra. 

N.T.—Annlno v. City of UUea^ 11 N, 
E.2d 726, 276 N.T. 193. 

R.I.—Quinn v. Stedman, 146 A. 618. 

60 R.I. 153. 65 A.L.R. 375. 

48 C.J. p 1271 note 14. 

89. N.T.—Corson v. New York, 79 
N.T.S. 604, 78 App.Div. 481- 

43 C.J. p 1273 note 16. 

30. N.Td—^McKenzie v. New York, 
103 N.Y.a 865. 119 App.Dlv. 60. 


U. S —^Hall V. City of Jackson. C.CA.. 
Miss., 30 F.2d 935. 

CaL—Mitchell v. Hartman, 297 F. 77, 
112 Cal.App. 370. 

Conn.—^Lambert v. City of New Ha¬ 
ven, 80 A.2d 923, 129 Conn. 647— 
Balaas v. City of Hartford, 12 A. 
2d 765, 126 Conn. 510. 

Iowa.—Cox V. City of Des Moines, 
16 N.W.2d 234. 235 Iowa 178. 
Mass.—^Eelmel v. City of Holyoke, 182 
N.E. 861. 280 Mass. 433. 

Minn.—^St. John v. City of St. Paul, 
228 N.W. 170, 179 Minn. 12. 

Mo.—Bagby v. Kansas City, 92 S.W. 

2d 142. 338 Mo. 771. 

N.T.—^Rlzik V. Incorporated Village 
of Lynbsook, 41 N.T.S.2d 656. 266 
AppJ^iv. 794—Fierce v. Village o* 
Ravena, 24 N.T.S.Sd 369. 261 App 
Dlv. 849. 

Pa.—^McCallister v. Borough of Home¬ 
stead. 185 A. 583, 322 Fa. 841. 

R.I.—^lacono v. Fitzpatrick, 199 A. 
689, 61 R.I. 28. 

48 C.J. p 1271 note 8 [b] (1). 

(2) To show condusively that a 
reasonable Inspection would have dis¬ 
closed unsafe condition.—Lower Rio 
Grande Valley Mid Winter Fair Ass'n 
v. Nunstedt, Tex.Civ.App., 182 S.W. 
2 d 601. 

(3) To establish that machine was 
under control of plaintiff.—Jenklnsi 

V. Kansas City, 91 S.W.2d 98, 2301 
Mo.App. 337. 

(4) To show other particular mat¬ 
ters.—City of Teague v. Radford, 
Tex.Com.App., 63 S.W.2d 376—13 C. 
J. p 1271 note 8 [hi. 

19l HL—^Peoria v. Crawl. 28 IlLApp 
154. 

80. Ind.—^Laporte v. Henry, 83 N.E 
665, 41 Ind.App. 197. 

81. Ind.—^Laporte v. Henry, supra. 
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Evidence that thousands of people have used a 
particular place without injury may indicate that it 
was reasonably safe for those exercising proper 
care,31 but it is not conclusive of the issue of lia- 
bility.32 The fact that many people passed over a 
sidewalk crossing in safety does not override a 
finding that it was in a dangerous condition.33 

b. Existence or Location of Street 

In actions for Injuries from a defect in a public street, 
the evidence should be suffleient to show that the street 
was within the municipal boundaries and that the de¬ 
fect was within the limits of the street. 

In an action for injuries caused by a defect or 
obstruction in a public street, the evidence should be 
sufficient to show that the way on which the acci¬ 
dent occurred was a public way or street®^ within 
the municipal boundaries,*5 and that the defect or 
obstruction complained of was located within the 
limits of the street or vray.36 The fact that the 
defect or obstruction was on a public street or high¬ 
way which the city was bound to keep in safe re¬ 


pair is sufficiently proved by evidence showing that 
the place of the accident was one over which the 
municipality had assumed care and control,87 as by 
evidence that the city authorities had treated it as 
a public street by taking charge of it and regulating 
it as other streets®® or by making repairs.89 Where 
a statute prescribes the limits of a highway or 
street, proof of such limits which satisfies all the 
requirements of the statute is sufficient.^® Slight 
evidence of acceptance of land dedicated as a street 
is sufficient where the land contains a nuisance.^^ 

c. Notice of Defect or Condition 

Actual or constructive notice of a defect or condition, 
where an essential element cf the cause of action, must 
be established by sufficient evidence. Circumstantial evi¬ 
dence of notice, however, may be sufficient. 

General rules regulate the weight and sufficiency 
of the evidence of defendant’s knowledge or notice 
of the defect, condition, or obstruction complained 
of in time to have remedied it.^® Such rules are 
applied whether the evidence relates to actual no- 


31- La.—^McQuillan v. City of New 
Orleans, App., 18 So.2d 218. 

Va.—^HaJr v. City of Lynchburg, 181 
S.E. 285, 165 Va. 78. 

ICimlolpal pool 

In action against city for Injuries 
sustained while swimmer struck 
rough and uneven bottom of munici¬ 
pal pool while executing fancy dive, 
evidence that fifteen thousand peo¬ 
ple used pool every season, that in¬ 
numerable fancy dives had been 
made, and that only a drunk and boy 
learning to swim had ever been in¬ 
jured while diving, was held to show 
that construction ajid operation of 
pool was reasonably safe for those 
exercising reasonable degree of care 
in using pool.—Hair v. City of 
Lsmchburg, supra. 

33. La.—McQuillan v. City of New 
Orleans, App., 18 So.2d 218. 

Tenn.—City of Nashville v. Brown, 
157 S.W.2d 612, 25 TennJl.pp. 840. 
83. Ind.—^Lyon v. Longansport, 86 
NJB. 128, 9 Ind.App. 21. 

Pall of awning 

The fact that an awning did not 
fall until some years after It was 
erected is not conclusive evidence 
that It was properly constructed.— 
Hume V. New York, 74 N.T. 264, 57 
HowJPr. 859. 

8A. Iowa.—-Archlp v. Sioux City, 241 
N.W, 300, 218 Iowa 1198. 

48 CJ. p 1272 note 20. 

Bvidenoe heia snfllclant 

(1) To Justify finding that part of 
street, although not open to vehicle 
uaffle, had not been abandoned.— 
Stadtherr v. City of Sauk Center, 281 
N.W. 210, 180 Minn. 496. 

(2) To show that city had accepted 


alley as a public way so as to render 
it liable for negligence in falling to 
keep it in repair.—City of Waco v. 
Fenter, TexClv.App., 132 S.W.2d 686, 
error refused. 

(3) To show that municipality im- 
plle^y accepted control of a sidewalk 
bordering a state-aid highway and 
thereby acquired duty to keep side¬ 
walk in a safe condition.—O'Brien v. 
Borough of Jeannette, 194 A. 314, 128 
Pa.Super. 448. 

(4) To sustain finding that place 
where accident occurred was a pub¬ 
lic street or thoroughfare.. 

CaL—Eastllck v. City of Los An¬ 
geles, 177 P.2d 558, 29 CaL2d 661. 
Masa—White v. Boston Gear Works, 
53 N.E.2d 1. 815 Hass. 496. 

Mo.—Crockett v. caty of Mexico, 77 
S.W.2d 464, 836 Ma 145. 

Or.—^Hendrickson v. City of Astoria, 
270 P. 924, 127 Or. 1. 

Water main and. street Ught . 

Proof that city laid water main or 
maintained electric street light in 
blind court would not alone warrant 
finding that court was public way, 
with respect to city's liability for de¬ 
fective sidewalk.—^Teague v. City of 
Boston, 179 NJS. 806, 278 Mass. 306. 

3Ai Minn.—Snow v. Excelsior, 182 
N.W. 8. 116 Minn. 102. 

48 C.J. p 1272 note 21. 

Bvidenoe hSld snifiolent 
Idaho.—^Denton v. City of Twin 
Falls, 28 P.2d 202, 54 Idaho 86. 
Mo.—Callahan v. Kansas City, 41 S. 
W.3d 894, 226 MoJlpp. 408. 

3& Mo.—^Moakley v. MacAdaras, 147 
S.W. 172, lfi6 Mo.App. 467. 

48 C-J. P 1272 note 22. 

448 


37. Idaho.—^Denton v. City of Twin 
E^lls, 28 P.Sd 202, 54 Idaho 35. 

43 C.J. p 1272 note 23. 

38. W.Va.—^Phillips v. Huntington, 
14 S.E. 17, 35 W.Va. 406. 

43 C.J. p 1272 note 24. 

83. Idaho.—^Denton v. City of Twin 
Falls, 28 P.2d 202, 54 Idaho 35. 

43 aJ. p 1272 note 26. 

40. Me.—^Hutchings v. Sullivan, 87 
A. 883, 90 Me. 131. 

41. Tenn.—Doyle v. Chattanooga, 
161 S.W. 997, 128 Tenn. 433, Ann 
Cas.l9l5C 283. 

43 C.J. p 1272 note 27. 

43. Cal.—Sinclair v. City of Pasa¬ 
dena, 70 P.2d 241, 21 Cal.App.2d 
720. 

N.C.—Gettys v. Town of Marlon, 10 
S.K2d 799, 218 N.C 266. 

Pa.—^Manoff v. Poskalis, Com.Pl., 40 
Lack.Jur. 92. 

Bvidenoe held snULoient 

(1) To show notice generally. 

Cal.—^Bauman v. City and County 

of San Francisco, 108 P.2d 989, 43 
Cal.App.2d 144. 

Kan.—Gilmore v. Kansas City, 142 
P.2d 699, 167 Kan. 662. 

La.—Shafer v. Town of Madisonvllle, 
136 So. 774, 18 Ls-App. 146, rehear¬ 
ing denied and amended 189 So. 
788, 18 La.App. 154. 

S.C.—^Bruce v. City of Spartanburg, 
197 S.E. 828, 187 S.C. 822. 

Tex.—City of Wl<^ita Falls v. Ldps- 
comb. C1V.APP., 50 S.W.2d 867, er¬ 
ror refused. 

(2) To show notice In sidewalk 
cases. 

Cal.—Fackrell v. City of Sam Diego, 
157 P.2d 625, 26 Cal.2d 196, 158 A. 
L.R. 778—Rafferty v. City of 
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tice^s or whether it relates to constructive notice.^^ I In order to charge a municipality with implied no- 


Manrsnile, 280 P. 118. 207 Cal. 
667—Balkwlll v. City of Stockton, 
123 P.2d 596. 50 Cal.App.2d 661. 
Idaho.—^Berland v. City of Halley, 
101 P.2d 17, 61 Idaho 3S3. 

HI.—Kantro v. City of Elffln, 40 N. 

E.2d 855, 817 Ill.App. 536. 

Iowa.—^Ahern v. City of Des Moines. 

12 N.W.Sd 296, 234 Iowa 113. 

La.—^Hebert v. City of New Orleans, 
App., 163 So. 425. 

Mo.—Lampe v. Kansas City, App.. 
49 S.W.2d 627. 

Or.—^Umphlette v. City of Silverton, 
59 P.2d 244, 154 Or. 156. 

R.I.—Brickie v. Quinn. 14 A.2d 817. 
65 R.I. 418. 

Tenn.—Osborn v. City of Nashville, 
185 S.W.2d 510, 182 Tenn. 197. 
Wash.—^Hasue v. McHug^h, 12 P.2d 
748. 168 Wash. 676. 

43 C.!*. p 1066 note 71 [a]. 

(3) To show that theater manager 
knew that patrons sometimes used 
exit leading to automatic drop fire 
escape over sidewalk, endangering 
pedestrians.—Blanks ▼. Saenger 
Theaters, 138 So. 883, 19 La.App. 305. 
Bvldenoe held InsnllLoleat 

(1) To show knowledge or notice 
generally. 

Cal.—Howard v. City of Fresno, 70 
P.2d 602. 22 CalJV.pp.2d 41—Sin¬ 
clair V. City of Pasadena, 70 P.2d 
241, 21 Cal.App.2d 720. 

Ky.—^Menn Bros. v. City of Hender¬ 
son. 156 S.W. 1063, 154 Ky. 154. 
N.T.—^Hall V. Triboro Coach Corpo¬ 
ration. 79 N.T.S.2d 777, 274 App. 
Dlv. 808—^Zagorskl v. City of Buf¬ 
falo. 279 N.Y.S. 867, 244 App.Dlv. 
761—Sweinhart v. City of New 
York, 235 N.Y.S. 81, 226 App.Div. 
328, affirmed 170 N.E. 160, 252 N. 
Y. 604. 

N.C.—^Waters v. Town of Belhaven, 

21 S.E.2d 840. 222 N.C. 20—Gettys 
V. Town of Marlon. 10 S.E.2d 799, 
218 N.C. 266. 

Ohio.—Schwarz v. City of Cincinnati, 
9 N.E.2d 8, 55 Ohio App. 123. 

Okl.—Hayes v. Oklahoma City, 103 
P.2d 563, 187 Okl. 490. 

Wis.—Dierkes v. White Paving Co., 
283 N.W. 446, 229 Wls. 660. 

(2) To show notice In sidewalk 
cases. 

111.—^Dletz V. Firestone Tire & Rub¬ 
ber Co., 77 N.E.2d 888, 833 Ill.App. 
•654. 

Ky.—Knlffley v. Reid, 152 S.W.2d 
616, 287 E:y. 212. 

La.—Carsey v. City of New Orleans, 
App., 181 So. 819. 

Mass.—^Walsh v. City of Boston, 187 
N.E. 622, 284 Mass. 818. 

Ohio.—Smith V. City of Cuyahoga 
Falls. 58 N.E.2d 670, 73 Ohio App. 
22 . 

Pa.—Gerber v. City of Pittsburgh, 

22 A.2d 721, 848 Pa. 879—Sherman 
▼. City of Pittsburgh, 89 A.2d 156, 
165 Pa.Super. 560. 

63 C.J.S.—29 


(8) To show notice to city that 
haynank was on platform.—Seymour 
V. Kelso. 16 P.2d 958. 136 Kan. 543. 

43. Cal.—Williams v. Owl Drug Co., 
52 P.2d 499. 10 Cal.App 2d 621. 

Ill.—^Arnett v. City of Roodhouse, 71 
N.E 2d 849, 330 llLApp. 624. 

48 C.J. p 1272 note 29. 

XMdenoe held sufflclent 

(1) To show actual knowledge or 
notice generally. 

Cal.—Owen v. City of Los Angeles, 
187 P.2d 860, 82 Cal.App 2d 933— 
Sebem v. City of Riverside, 109 P. 
2d 747, 42 CaLApp.2d 701. 

Ill.—^Randolph v. City of Chicago, 42 
N.E.2d 148, 315 I11JV.PP. 85. 

La.—^Miller v. City of New Orleans. 
App., 152 So. 141. 

Mo.—^Pandjiris v. Oliver Cadillac Co., 
98 S.W.2d 969. 839 Mo. 711. 
N.Y^Kllfolle V. City of Troy. 278 N. 

Y.S. 870. 248 App.Div. 847. 

Tex.—City of Waco v. Fenter, Civ. 

App.. 132 S.W.2d 636. error refused. 
43 C.J. P 1272 note 29 [f] (1). 

(2) To show actual notice of de¬ 
fective condition of approach to side¬ 
walk.—Hook V. City of Sacramento, 
5 P.2d 643. 118 Gal.App. 547. 
Bvldemoe held insnlBcleiLt 

(1) To show actual notice general¬ 
ly. 

Idaho.—^Draper v. City of Burlay, 26 
P.2d 128. 53 Idaho 530. 

Ohio.—Zerbe v. City of Springfield, 
App., 60 N.E.2d 793. 

43 C.J. p 1272 note 29 [gl. 

(2) To show actual notice in side¬ 
walk cases. 

Cal.—^Meyer v. City of San Rafael, 70 
P.2d 683, 22 Cal.App.2d 46. 

Ill.—Bybee v. City of Collinsville, 76 
N.E.2d 56, 332 Ill.App. 353. 

La.—^Bums v. City of New Orleans, 
App., 155 So. 61. 

Ohio.—^McCave v. City of Canton, 42 
N.E.2d 762. 140 Ohio St. 160. 

Pa.—^Taylor v. City of Philadelphia, 
10 A.2d 75, 188 Pa.Super. 194. 

44. CaL—Owen v. City of Los An¬ 
geles, 187 P.2d 860, 82 CaLApp.2d 
933. 

Ill.—^Arnett v. City of Roodhouse, 71 
NJS.3d 849, 330 IlLApp. 524. 

Mo.—Hunt V. Kansas City, App., 114 
S.W.2d 168. 

Pa.—^Malone v. Union Paving Co.. 
159 A. 21. 306 Pa. Ill—Hulings v. 
City of Pittsburgh, 28 A.2d 359, 150 
Pa.Super. 888. 

48 C.J. p 1273 note 80. 

HvULeiioe held sufficient 

(1) To show constructive knowl¬ 
edge or notice. 

Cal.—Owen v. City of Los Angeles, 
187 P.2d 860, 82 CaLApp.2d 988— 
Rowland v. City of Pomona, 186 
P.2d 447, 82 Cal.App.2d 622—^Perry 
V. City of San Diego, 181 P.2d 98. 
80 Cal.App.2d 166—George v. City 
of Los Angeles, 124 P.2d 872, 51 
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Cal.App 2d 311—Sebem v. City of 
Riverside, 109 P.2d 747, 42 CaLApp. 
2d 701—Christy v. City of Alham¬ 
bra, 50 P.2d 454, 0 Cal.App.2d 499 
—Edwards v. City of San Diego, 
14 P.2d 119, 126 Cal.App. 1—Kook 
V. City of Sacramento, 5 P.2d 643, 
118 Cal.App. 547. 

HI.—^Randolph v. City of Chicago, 42 
N.E.2d 143, 815 IlLApp. 85—Simon 
V. City of Chicago. 279 IlLApp. 80. 

La.—^Parker v. City of New Orleans, 
App., 1 So.2d 128—Gielsmar v. City 
of Alexandria, App., 143 So. 367. 

Md.—City of Baltimore v. Poe, 156 
A. 888, 161 Md. 334. 

Mass.—Crowell v. City of Mhlden, 
178 N.E. 541, 278 Mass. 456. 

Minn.—^Mathleson v. City of Duluth, 
276 N.W. 222. 201 Minn. 290. 

Mo.—^Vick V. Cfity of De Soto, App, 
86 S.W.2d 367. 

Mont.—^Barry v. City of Butte, 142 
P.2d 571, 115 Mont. 224. 

N.Y.—McMahon v. City of Buffalo, 12 
N.Y.S-2d 116, 267 App.Div. 916— 
Kilfoile V. City of Troy, 278 N.Y.S. 
370, 243 App.Dlv. 847. 

Wls—^Finkelsteln v. Majestic Realty 
Corporation, 224 N.W. 743, 198 Wls. 
527. 

(2) To show constructive notice in 

sidewalk cases. 

U.S.—City of San Diego v. Perry, C. 
C.ACal., 124 F.2d 629. 

Ala.—City of Birmingham v. Levens, 
200 So. 888, 241 Ala. 47. 

Ark,—^Malco Theatres v. Murphy, 98 
S.W.2d 962, 198 Arir. 240. 

Cal.—^Lorraine v. City of Los An¬ 
geles, 180 P.2d 140, 55 CaLApp.2d 
27. 

Conn.—Willoughby v. City of New 
Haven, 197 A. 85, 123 Conn. 446— 
Davanza v. City of Bridgeport, 170 
A 484, 118 Conn. 28. 

HI.—Orban v. City of Chicago, 89 N. 
E.2d 84. 813 IU.App. 144. 

Ind.—City of Anderson v. Reed, 161 
N.E. 829, 87 Ind.App. 379. 

Ky.—City of Paris v. Carr, 114 S-W. 
2d 474, 272 Ky. 878. 

Mo.—^Baumgartner v. Blansas City, 
204 S.W.2d 689—Shopbell v. City of 
St Joseph, 49 S.W.2d 301, 226 Mo. 
App. 1170. 

N.Y.—Lercan v. City of New York, 
16 N.E.2d 898, 278 N.Y. 664—Thiel 
V. City of Now York, 9 N.Y.S.2d 
655, 256 App.Div. 929. appeal denied 
—^Lyons v. City of New York, 288 
N.Y.S. 629. 248 App.Div. 742—Star 
pleton V. Church of Pilgrims in 
City of Brooklyn, 272 N.Y.S. 910, 
242 App.Dlv. 710. 

Or.—^Mathews v. City of La Grande, 
229 P. 999, 186 Or. 426. 

Pa.—^Maric v. City of Pittsburgh, 194 
A 902, 328 Fa 253—Moscon v. City 
of PhiladelphiA 24 A2d 80, 147 Pa 
S uper. 251—Wright v. •City of 
Scranton, 194 A 10, 128 PaSuper. 
185. 
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tice of a defect in a sidewalk, the evidence must 
show that the municipality, if it had exercised rea¬ 
sonable supervision over its sidewalks, would have 
discovered the defect in time to have had a reason¬ 
able opportunity to guard against injury there- 
from,45 and proof of constructive notice based on 
the ground that the defect had existed a sufficient 
length of time and was of such a dangerous char¬ 
acter that defendant by the exercise of reasonable 
care could and should have discovered and reme¬ 
died it must be definite and clear.^^ 

Knowledge or notice on the part of the munici¬ 
pality of a defective condition may be established 
by circumstantial evidence.^^ The jury may infer 
notice from the situation and method of construc¬ 
tion of the street at the place of the accident, and 
from want of evidence that the defect was a recent 
one;^^ and when it is shown that a certain street 
and sidewalk improvement has been planned by city 
officers and constructed in accordance with such 
plan, and that by carrying out the plan a danger¬ 
ous or defective condition has been created, no fur¬ 
ther proof is needed to charge the city with notice 


of that condition.^® Constructive notice may be 
established by evidence that the defect had caused 
previous accidents,®® although the mere fact that 
one pedestrian out of a multitude had met with an 
accident from the same defect is not sufficient.®^ 
Testimony that w-itnesses passed the place where 
plaintiff fell without discovering its dangerous con¬ 
dition is not conclusive that the municipal officers 
could not and should not have discovered such con- 
dition.®2 The fact that a municipality has notice 
that a sidewalk or way is generally defective will 
at least be evidence of notice of particular defects 
at that point,®® and notice to, or knowledge acquired 
by, citizens or inhabitants of the municipality may 
be evidence of notice.®* 

d. Proximate Cause of Injury 

The evidence must be sufficient to show that the de¬ 
fendant's breach of duty was the proximate cause of the 
Injury. A preponderance of proof on this point, howeverr 
is sufficient, whether direct or circumstantial. 

The evidence must be sufficient to show that de¬ 
fendant’s negligence or breach of duty was the 
proximate cause of the injury complained of.®® Ev- 


R.I.—Child T. Greene. 160 A. 920. 
Tex.—City of San Anselo v. Sitas, 
183 S.W.2d 417. 143 Tex. 164. 

Wls.—^Hansen v. City of Green Bay, 
261 N.W. 746, 218 Wls. 644. 

(8) To show that defect In side¬ 
walk would have been discovered by 
reasonable supervision of independ¬ 
ent contractor's work.—'Eaton v. Fol- 
lett, 136 A. 487. 48 R.I. 188. 

(4) To authorize conclusion that 
no actionable defect in sidewalk ex¬ 
isted for sufficient time to enable city 
to discover it.—^Burlant v. City of 
Hartford. 149 A. 132, 111 Conn. 8^. 

Svidenoa held Insnffloient 

(1) To establish timely construc¬ 
tive notice. 

Cal.—Crone v. City of El Cajon, 24 
P.2d 846. 133 Cal.App. 624. 

Idaho.—^Draper v. City of Burlay. 26 
P.2d 128, 63 Idaho 630. 

IlL—Bybee v. City of Collinsville, 76 
N.E.2d 56. 832 IlLApp. 358. 

Iowa—^Batie v. City of Humboldt. 
292 N.W. 857. 228 Iowa 628-^effers 
V. Sioux City, 265 N.W. 521. 221 
Iowa 236. 

La.—^Bums v. City of New Orleans. 
App.. 155 So. 61. 

Ohio.—McCave v. City of Canton. 42 
N.E.2d 762. 140 Ohio St. 150—Zerbe 
V. City of Springfield, App.. 60 N. 
E.2d 798. 

Pa—^Taylor v. City of Philadelphia 
10 A.2d 76, 188 PaSuper. 194— 
Elsenbers v. City of Pittsburgh, 
Com.Pl., 89 Plttsb.Le8r.J. 610, 88 
afun.L.R. 127. 

Tenn.—City of Khoxvllle v. Har^s, 
198 S.W.2d 555, 184 Tenn. 262. 


<2) To show constructive notice In 
sidewalk casea 

Cal.—^Nicholson v. City of Los An- 
seles. 64 P.2d 725. 5 Cal.2d 361. 
Conn.—'Ward v. City of Hartford. 60 
A.2d 512. 184 Conn. 694—^Prohlich 
V. City of New Haven, 163 A. 463, 
116 Conn, 74. 

Fla—City of Pensacola v. Herron. 

150 So. 877, 112 Fla 743. 

N.T.—McKay v. City of New York, 
64 N.Y.S.3d 794, 269 App.Dlv. 760 
—Cooper v. City of Buffalo. 284 N. 
Y.S. 227, 157 Misc. 702, reversed on 
other ^rounds 299 N.Y.S. 178, 252 
App.Dlv. 835. 

Pa—Shaffer v. City of Pittsburgh, 
9 A.2d 396. 836 Pa 273—Bailey v. 
Oil City. 157 A. 486. 805 Pa 325. 
80 A.L.R. 1148—Hulings v. City of 
Pittsburgh. 28 A.2d 359, 150 Pa 
Super. 838—Clark v. City of Pitts¬ 
burgh. 21 A.2d 418, 145 PaSuper. 
565—Neistadt v. City of Philadel¬ 
phia 10 A.2d 77, 138 PaSuper. 200. 
Tex.—City of Big Spring v. Fletcher, 
Clv.App., 156 S.W.2d 316. 

(3) To sustain conclusion that rea¬ 
sonable supervision of streets would 
have disclosed condition of street.— 
Meallady v. City of New London. 164 
A. 891. 116 Conn. 205. 

45. Conn.—Davanza y. City of 

Bridgeport, 170 A, 484. 118 Conn. 
23. 

4a, Conn,—-Ward v. City of Hart¬ 
ford. 60 A.2d 612. 184 Conn. 694. 

47- Tex.—'Willis v. City of San An¬ 
tonio, ComA.pp., 280 S.W. 669— 
City of Wichita Falls v. Geyer, Civ. 
App., 170 S.W.2d 615. 

48 CJ. p 1272 note 29 [a]. 
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Preponderance of reasonable Infar- 
enoes 

Where circumstantial evidence is 
relied on to show notice, the infer¬ 
ence of notice relied on as arising: 
from the circumstances established 
by the evidence must outweigh all 
Inferences to the contrary to such an 
extent as to amount to a preponder¬ 
ance of all the reasonable inferences 
that might be drawn from the same 
circumstances.—City of Pensacola v. 
Herron, 150 So. 877. 112 Fla. 742. 

48: Mass.—Sawyer v. Newburyport, 
32 N.E. 653. 167 Mass. 480. 

49. OaL—^FlELckrell v. City of San 
Diego. 157 P.2d 626, 26 Cal.2d 196, 
158 A.L.II. 773. 

sa La—^Parker v. City of New Or¬ 
leans, App.. 1 So. 2d 123. 

48 C.J. p 1274 note 82. 

51. N.Y.—O'Brien v. New York, 170 
N.Y.S. 592, 182 App.Dlv. 810. 

58. Ind.—^Indianapolis v. Slider. 105 
N.E. 5«. 66 Ind.App. 230. 

53. N.M.—^Roswell v. Davenport, 89 
P. 256. 14 N.M. 91. 

54. Conn.—^Blll v. ^Torwlch, 89 Conn. 

222 . 

55. U.S.—Jones v. City of Colum¬ 
bus, Miss., C.G.A.M 1 SS., 184 F.2d 
464. 

Cal.—Scott V. City of Long Beach, 
292 P. 664. 109 Cal.App. 254. 

Conn.—^Leltkowskl v. Town of Noi> 
wich, 3 A.2d 84, 125 Conn. 49. 
Idaho.—^Hoffer v. City of Lewiston, 
85 P.2d 288, 69 Idaho 538. 

Mo.—Luettecke v. City of St. Louis, 
140 S.W.2d 45, 846 Mo. 168—Chert 
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idence creating a preponderance of proof is suf- ( ficient,®® whether direct or circumstantial,®^ but no 


V. city of St. Louis, App., 148 S. 

W. 2d 126. 

Pa.—Harrison v. City of Pittsburgh. 
44 A.2d 273, 353 Pa. 32—Dunkerton 
V. Borough of North Braddock, 198 
A. 677, 330 Pa. 89—^Bums v. City 
of Pittsburgh, 181 A. 487, 320 Pa. 
92—^Hulinjis V. City of Pittsburgh, 
28 A.2d 359, 160 Pa.Super. 338. 
S.D.—McLinn v, Noll, 274 N.W. 833, 
65 S.D. 440. 

Tex.—City of Olney v. Chandler, Civ. 
App., 67 S.W.2d 323, modifled on 
other grounds Chandler v. City of 
Olney, 87 S.W.2d 250. 126 Tex. 
230. 

43 C.J. p 1274 note 35. 

Bvidenoe held sTifflciiwit 

(1) To show proper causal connec¬ 
tion generally. 

U.S.—The Tug S. & H. No. 6, D.C. 

N.Y.. 66 F.Supp. 307. 

Cal.—^Mosley v. Arden Farms Co., 
157 P.2d 372. 26 CaL2d 213, 158 
A.L.R. 872—Hines v. Mlloslvich. 
157 P.2d 45. 68 Cal.App.2d 520— 
Bauman v. City and County of San 
Francisco, 108 P.2d 989, 42 Cal.App. 
2d 144. 

Colo.—City and County of Denver v. 
Talarlco, 61 P.2d 1, 99 Colo. 178 
—City of Longmont v. Swearingen, 
254 P. 1000. 81 Colo. 246. 

Ill.—PUs V. City of Chicago, 247 IlL 
App. 128—^Pennington v. Rowley 
Bros. Co., 241 Ill.App. 68. 

Ind.—City of Terre Haute v. Myers, 
24 N.E.2d 698, 216 Ind. 849. 

Ky.—City of Paducah v. Eonkle, 88 
S.W.2d <08, 236 Ky. 582. 

La.—^Rogge v. Caflero, 131 So. 207, 
16 La.App. 665. appeal dismissed 
134 So. 909. 15 La.App. 565. 

Mass.—Chase v. Merchant, 64 N.E. 

2d 51. 815 Mass. 684. 

Mich.—Oleksza v. Nolan, 241 N.W. 
807, 258 Mich. 240. 

Minn.—^Howard v. Village of Chis¬ 
holm. 253 N.W. 766, 191 Minn. 245, 
followed In 258 N.W. 768, 191 Minn. 
250—Stadtherr v. City of Sauk 
Center, 231 N.W. 210, 180 Minn. 
496. 

Mont.—^Maynard v. City of Helena, 
160 P.2d 484, 117 Mont. 402. 

N.J.—^Lovett v. Borough of Eeyport, 
42 A.2d 199, 188 N.J.Law 122. 
N.T.—Claessens v. City of Troy, 71 
N.T.S.2d 571, 272 App.Dlv. 971, af¬ 
firmed 77 N.B.2d 23. 297 N.T. 728. 
Ohio.—Schomer v. Lloyd, 182 N.E. 

280, 42 Ohio App. 309. 

Okl.—City of Stillwater v. GundilC, 
87 P.2d 947, 184 Okl. 876. 

Pa.—^Kelser v. Philadelphia Transp. 
Co., 61 A.2d 715, 866 Pa. 866—Llg- 
uorl V. City of Philadelphi&u 41 A. 
2d 563. 851 Pa. 494—Gallagher v. 
American Ice & Coal Co., 135 A. 
612, 288 Pa. 208. 

Tex.—City of Iowa Park v. Cameron, 
Civ. App., 86 S.W.2d 1097, error 
dismissed. 


I Va.—^Richmond Bridge Corporation v. 

Prlddy, 187 S.B. 518. 167 Va. 114. 
Wash.—Collals v. Buck & Bowers 
Oil Co., 27 P.2d 118, 175 Wash. 263 
—Gabnelsen v. City of Seattle, 272 
P. 723, 150 Wash. 157, 63 A.L.R 
200, affirmed 278 P. 1071, 152 Wash. 
700. 63 A.L.R. 200. 

(2) To show causal connection in 
sidewalk cases. 

U.S.—Barker v. Kroger Grocery & 
Baking Co.. C.CJLI11.. 107 F.2d 530, 
certiorari denied Kroger Grocery 
& Baking Co. v. Barker. 60 S.Ct. 
471. 309 U.S. 656, 84 L.Ed. 1005. 
Cal.—^Kirack v. City of Eureka, 158 
P.2d 270. 69 Cal.App.2d 134—Lor¬ 
raine V. City of Los Angeles, 130 
P.2d 140. 55 Cal.App.2d 27—^Martin 

V. Siller, 61 P.2d 540. 17 Cal App 2d 
153—Heifer v. Glaze. 252 P. 1078. 
81 Cal.App. 40. 

Mass—^Bennett v. Cohen, 39 N.E.2d 
571, 810 Mass. 714—^Hunt v. Solo- 
makos. 88 N.E.2d 839, 810 Mass. 
827—^Harrison v. Poll-New Eng¬ 
land Theatres. 23 N.E.2d 99. 304 
Mass. 123—^Hunt v. Lane Bros. Co., 
2 N.E.2d 1020, 294 Mass. 582. 

Mo.—Scanlon v. Kansas City, SI S. 

W. 2d 939, 336 Mo. 1058—Kelsey v. 
Israel, App., 298 S.W. 1065. 

N.J.—Wallach v. Hensler, 159 A. 689, 
10 N.J.M1SC. 561. 

N.T.—^Felnblum v. City of New York, 
299 N.T.S. 320, 252 App.Div. 330, 
affirmed 14 N.E.2d 637, 277 N.T. 
708. 

N.C.—^Radford v. City of Asheville. 

13 SE2d 256, 219 N.C. 185. 

Okl.—Salyer Oil Co. v. Miller, 78 P. 

2d 147, 181 Okl. 171. 

Or,—^Umphlette v. City of Sllverton, 
59 P.2d 244, 164 Or. 156. 

Pa.—Zleg V. City of Pittsburgh, 84 
A.2d 511, 848 Pa. 165—Bowser v. 
Kuhn, 49 A.2d 852, 160 Pa.Super. 
81—^Frazier v. City of Pittsburgh, 
16 A.2d 499, 142 Pa.Super. 88. 

(3) To show absence of proper 
causal connection between claimed 
breach of duty by defendant and the 
injuries sustained. 

Colo.—^Beck V. City and County of 
Denver. 32 P.2d 261, 95 Colo. 46. 
Conn.—^Leitkowskl v. Town of Nor¬ 
wich, 3 A.2d 84. 125 Conn. 49— 
Durand v. Valll. 157 A. 269, 114 
Conn. 708. 

La.—^Tuspeh v. Mike Mitchell & Sons, 
126 So. 277, 12 La.App. 897. 

Mass.—^McKenna v. Andreassl, 197 
N.E. 879, 292 Mass. 218. 

Mo.—Maxwell v. Kansas City, 52 S. 

W.2d 487, 227 Mo.App. 284. 

N.T.—Scher v. City of New York, 
294 N.T.S. 552, 250 App.Dlv. 788. 
Okl.—Oklahoma City v. Evans, 50 
P.2d 234, 178 Okl. 586. 

(4) To sustain finding of jury that 
owner of abutting property was not 
negligent but that defect causing fall 
was due to sinking of sidewalk in 
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front of adjoining property.—Jen¬ 
nings V. City of Philadelphia, 178 A. 
305, 117 Pa.Super. 462. 

(5) To warrant finding that pedes¬ 
trian’s injury was result of unavoid¬ 
able accident.—City of Beaumont v. 
Murphy, Tex Civ. App., 107 S.W.2d 
468, error dismissed. 

Xivldenoa held InsufilcleiLt 

(1) To show that claimed breach 
of duty by defendant caused or con¬ 
tributed to Injury generally. 

CaL—Womar v. City of Long Beach, 
114 P2d 704, 45 Cal.App.2d 643. 
Colo.—City and County of Denver 
V. Strafacla, 129 P.2d 674, 110 Colo. 
14. 

Idaho.—^Hoffer v. City of Lewiston, 
85 P.2d 238, 59 Idaho 538. 

Ill.—Bybee v. City of Collinsville, 76 
N.E.2d 56, 332 Ill.App. 353. 

KAn.—Mills V. City of Wichita, 78 
P.2d 1054, 146 Kan. 772. 

La.—^Talbot v. Town of Jonesboro, 
14 So.2d 47, 203 La. 429—Yuspeh 
V. Mike Mitchell & Sons, 126 So. 
277, 12 La.App. 397. 

Mass.—^Wagman v. Morse, 70 N.E.2d 
3, 320 Mass. 436—^Farolato v. 

Springfield Five Cents Sav. Bank, 
39 N.E 2d 948. 310 Mass. 806. 

N.Y.—^Larsen v. City of New York, 
64 N.T.S.3d 528, 269 App.Dlv. 758 
—Lavayea v. City of Buffalo, 300 
N.T.S. 189, 252 App.Dlv. 921, fol¬ 
lowed In 300 N.T.S. 190, 252 App. 
Dlv. 921. 

Ohio.—^Bert v. City of Alliance, App., 
82 N.R2d 49. 

Pa.—^Davls v. Potter, 17 A.2d 338, 
840 Pa. 485—Unterreiner v. Bor¬ 
ough of Turtle Creek, 157 A. 682, 
805 Pa. 341. 

Tex.—City of Big Spring v. Fletcher, 
Civ.App., 156 S.W.2d 316. 

(2) To show proper causal connec¬ 
tion in snow and ice cases. 

Conn.—^Toung v. Talcott, 159 A. 881, 
114 Conn. 675. 

E:an.—^Ade v. City of Wichita, 41 P. 

2d 734. 141 Kan. 497. 

N.Y.—^Davls v. City of New York, 63 
N.T.S.2d 95, 270 App.Div. 1041, mo¬ 
tion denied 66 N.TS.2d 651, 271 
App.Div. 876, affirmed 72 N.E.2d 
608, 296 N.T. 869—Kelley v. City of 
Oswego, 13 N.T.S. 2d 645, 257 App. 
Dlv. 1032. 

Ohio.—Cavanaugh v. Texas Distrib¬ 
uting Co., App., 45 N.E2d 142. 

Pa.—Sellers v. Cline. 49 A.2d 878, 160 
Pa.Super. 85—Hullngs v. City of 
Pittsburgh, 28 A.2d 359, 150 Pa. 
Super. 338. 

(3) To show that city’s culvert un¬ 
der road was cause of overflowing 
plaintiff’s land.—^Yeoman v. Kansas 
City, Mo.App., 18 S.W.2d 107. 

56. Mass.—^Bennett v. Cohen, 89 N. 
E.2d 571, 310 Mass. 714. 

43 C.J. p 1275 note 86. 

57. Colo.—City of Longmont ▼. 
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recovery can be had where the evidence merely 
raises a conjecture or probability in respect of the 
issue of proximate cause.®* It is not enough for 
plaintiff to show that the injury complained of was 
due to one of two or more possible causes if de¬ 
fendant was responsible for but one of them,®* and 
thus, where there are some conditions in a sidewalk 
for which defendant may be liable, and some for 
which defendant may not be responsible, plaintiff 
must establish with reasonable certainty the defect 
forming the basis of the action but where plain¬ 
tiff has established several negligent acts on the 
part of the municipality, and his damages must have 
been the direct result of one or all of them, he is 
not required to go further and distinguish by proof 
the particular one that caused the damage.®^ While 
the evidence need not be such as to exclude all 
possibility that the accident occurred without fault 
of defendant,** it must show a greater probability, 
or by a fair preponderance of the evidence, that the 
accident resulted from defendant’s conduct rather 
than from any other cause.** 

Proof that the acts of one person were a proxi¬ 
mate cause of the injury does not necessarily es¬ 


tablish that the conduct of another person was not 
also a proximate cause.*^ It has been held that the 
statement of a witness that a hole in the street 
caused the pedestrian to fall, which is not tested by 
questioning and which is not impossible to believe, 
must be taken at its face value on the question of 
the legal sufficiency of the evidence.*® A plaintiff 
who has suffered damage from the bursting of a 
water main, without any fault on his part, is en¬ 
titled to the most favorable inferences which are 
fairly deducible from the testimony respecting the 
cause of the break.** In determining whether the 
municipality possessed superior means of informa¬ 
tion as to the cause of the occurrence, it is not in¬ 
dispensable that plaintiff go to or use as witnesses 
the agents and servants of the municipality.*^ 

e. Contributory Negligence 

The evidence muit be lufflclent to show contributory 
negligence, or freedom therefrom, according to the burden 
resting on the parties In the particular case. 

A defendant having the burden of proving con¬ 
tributory negligence, or a plaintiff having the bur¬ 
den of proving his freedom therefrom, must adduce 
sufficient evidence to meet such burden.** In those 


Swearingen, *254 P. 1000, 81 Colo. 
246. 

48 C.J. p 127^5 note 36. 
flooding of basement 
Ultimate conclusion that flooding 
of basement was caused by negli¬ 
gence of city In falling properly to 
seal lateral sewers which ran Into 
abandoned main sewer could be 
shown from circumstances from 
which It might reasonably be infer¬ 
red.—Dnrante v. City of Oakland, 65 
P.Sd 1326, 19 C;al.App.2d 543. 

68. Ill.—Willis V. City of Chicago. 
15 N.E.2d 903, 296 IlIApp. 638. 

Ky. —Gaines' Adm'z v. City of Bow¬ 
ling Green, 33 S.W.2d 348, 235 Ky. 
800. 

Mass.—Walsh v. Schwoerer, 45 N.E. 
2d 832. 313 Mass. 593—^Howe v. 
City of Boston, 41 N.E.2d 1, 311 
Mass. 278. 

43 CJ. p 1275 note 37. 

69. Ky.—City of Olive Hill v. 
Counts. 162 S.W.2d 14, 290 Ky. 588. 

Mass.—^Howe v. City of Boston, 41 
N.E.2d 1. 311 Mass. 278. 

Pa.—^Bruggeman v. York, 98 A. 970, 
254 Pa. 430—HuHnga v. City of 
Pittsburgh, 28 A.2d 359. 150 Pa. 
Super. 338. 

60. Pa.—^Plachke v. Borough of Dor- 
mont, 88 A.2d 480, 158 Pa.Super. 
205. 

61. N.Y.—Capitol Trust Co. v. City 
of Schenectady, 231 N.T.S, 119, 183 
Mlsc. 56. 

6 S. Masa—Wagmaa v. Morse, 70 
N.E.2d 3, 320 Mass. 436—Chase y. 


Marchant, 54 N’.E.2d 51, 815 Mass. 
684—^Harrison v. Poli-New England 
Theatres, 23 N.E.2d 99, 804 Mass. 
123. 

Mo.—Obert v. City of St. Louis, App., 
148 S.W.2d 126. 

Mont.—Stevens v. City of Butte, 85 
P.2d 339, 107 Mont. 354. 

63. Mass.—Wagman v. Morse, 70 
N.E.2d 3, 330 Mass. 436—Howe v. 
City of Boston, 41 N.E.2d 1, 811 
Mass. 278. 

66 . La.—^Blanks v. Saenger Theaters, 
138 So. 883. 19 La.App. 305. 

65. Md.—Chambers v. Mayor and 
Council of City of Baltimore, 200 
A. 882, 175 Md. 203. 

66 . N.T.—Capitol Trust Co. ▼. City 
of Schenectady, 231 N.Y.S. 119, 188 
Mlsc. 56. 

67. Mo.—^Lober v. Kansas City, 74 
S.W.2d 816. 

68 L Conn.—Jacen v. Town of East 
Hartford, 50 A.2d 61, 133 Conn. 248 
—Allen V. Mussen, 26 A.2d 776, 129 
Conn. 151—^Leltkowskl v. Town of 
Norwich. 8 A.2d 84, 125 Conn.' 49. 

N.C.—Oliver v. City of Raleigh, 193 
S.E. 858, 212 N.C. 465. 

Or.—K n ight v- City of La Grande, 
■271 P. 41, 127 Or. 76, 61 A.LR. 
256. 

Pa.^—^Brlnkos v. City of McKeesport, 
7 A.2d 616. 136 Pa.Super. 526. 

43 C.J. p 1275 note 39, p 1276 note 40. 

Bvldenoa held snfflolant 

(1) To show contributory negli¬ 
gence or absence of due care on the 

part of the Injured person. 

4^2 


Cal.—Thomas v. City of Bayshore, 96 
P.2d 889, 85 Cal.App.2d 650—Scholz 
V. Hilbert, 86 P.2d 902. 80 Cal.App. 
2 d 228. 

Colo.—^Beck V. City and County of 
Denver, 32 P.2d 261, 95 Colo. 46. 

Conn.—Allen v. Mussen, 26 A.2d 776, 
129 Conn. 161. 

Ill.—Wllka V. City of Aurora, Kane 
County, 9 N.E.2d 645, 290 I11A.PP. 
515. 

Iowa—^Roppel v. City of Mt. Pleas¬ 
ant, 224 N.W. 579. 208 Iowa 117. 

Ky.—Cecil v. Oertel Co., 40 S.W.2d 
328, 239 Ky. 825. 

La.—Gabel v. Baton Rouge Bus Co., 
App., 28 So.2d G4—^Llnxwller v. City 
of Shreveport, App., 151 So. 81. 

N.J.—Nemey v. Stanley-Pablan Cor¬ 
poration, 145 A. 466, 7 N.J.Mlsc. 
361. 

N.D.—State, for Benefit of Work¬ 
men's Compensation Fund v. City 
of Wllllston, 8 N.W.2d 564, 72 N. 
D. 486. 

Pa.—Nicola v. American Stores Co.r 
41 A.2d 662. 361 Pa 404—Kraczon 
V. City of Pittsburgh, 27 A.2d 45» 
245 Pa. 109—Smith v. Sneller, 26 A. 
2d 452, 345 Pa. 58, 141 A.L.R. 716 
—^Unterrelner v. Borough of Turtle 
Creek, 167 A. 682. 805 Pa. 341— 
Petruskl v. City of Duguesne, 88 
A.2d 486, 152 Pa.Super. 898—^Bu¬ 
chanan V. Grove City Borough, 85 
Pa.Super. 178—^Kogelman v. Atlan¬ 
tic & Pacific Tea Co.. Com.Pl., 12 
Som.Co.Leg.J. 140, 25 Wash.Co. 1. 

R.L—^lacono v. Fitzpatrick, 199 A. 
689, 61 .R.I. 28—Rlnfret v. Clegg, 
198 A. 620, 68 R.L 478. 
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jurisdictions in which there can be no recovery 
without porof of due care, there can be no recov¬ 
ery where the evidence is equally consistent with 
either negligence or care on plaintiffs part.®® How¬ 
ever, a plaintiff who proves the facts and circum¬ 
stances attending the accident is not bound to go 
further and prove some affirmative act showing his 
due care and freedom from contributory negli¬ 
gence;*^® if such facts and circumstances fail to 
disclose contributory negligence, then plaintiff is 
deemed to have proved his freedom therefrom.?^ 

A defense of contributory negligence must be af¬ 


firmatively established by a preponderance of the 
evidence unless such negligence of plaintiff can 
fairly be inferred from the evidence adduced to es¬ 
tablish plaintiff's own case.^® A municipality claim¬ 
ing that the injured person could and should have 
taken a safe path on a defective sidewalk must es¬ 
tablish the existence of such a safe path by a pre¬ 
ponderance of the evidence.^® The fact that plain¬ 
tiff fell on a defective sidewalk is not conclusive 
proof of contributory negligence.^® 

f. Notice of Claim 

The evidence must be sufficient to establish a proper 


Tex.—^Martin v. City of Coralcana, 
Clv.App., 180 S.W.2d 405. error 
dismissed, judgment correcL 

W.Va.—^Fields v. City of Spencer. 161 
S.E. 613, 111 W.Va. 855. 

43 C.J. p 1275 note 89 [a3. 

(2) To show due care, or freedom 

from contributory negligence, on part 

of plaintiff or Injured person. 

U.S.—Barker v. Kroger Grocery & 
Baking Co., aC.A.111.. 107 F.2d 630. 
certiorari denied Kroger Grocery 
& Baking Co. v. Barker, 60 S.Ct. 
471, 309 U.S. 656. 84 L.Ed. 1005. 

Cal.—Owen v. City of Los Angeles. 
187 P.2d 860, 82 CalA.pp.2d 933— 
Miller V. Dufau, 172 P.2d 580, 76 
Cal.App.2d 188—^Mitchell v. City of 
Santa Barbara. 120 P.Sd 131, 48 
Cal.App.2d 568. 

Conn.—^ECauser v. Town of Palrfleld, 
10 A.2d 689, 126 Conn. 240. 

Ga.—City of Rome v. Alexander, 11 
S.E.2d 52, 68 Ga.App. 301. 

Ill.—Orban v. City of Chicago, 39 N. 
E.2d 84, 813 I11.APP. 144—Ferguson 
V. City of Springfield, 87 N.E.2d 563, 
311 Ill.App. 655—Caruso v. City 
of Chicago. 27 N.E.2d 645, 305 111. 
App. 571—Caruso v. City of Chica¬ 
go, 278 Ill-App. 247—Graham v. 
City of Chicago, 260 ULApp. 590, 
affirmed 178 N.B. 911. 846 Ill. 688— 
Pennington v. Rowley Bros. Co., 241 
ULApp. 58. 

Iowa.—^Hayes v. City of Adel, 7 N.W. 
2d 783, 282 Iowa 1139. 

Ky.—City of Palntsvllle v. Spears, | 
47 S.W.2d 727, 242 Ky. 762—City 
of Paducah v. Konkle. 88 S.W.2d 
608, 236 Ky. 582. 

Mass.—^Whlte v. Boston Gear Works, 
53 N’.E.2d 1, 316 Mass. 496—Hunt 
V. Solomakos, 38 N.E.Sd 889, 810 
Mass. 827. 

Mont.—Tiddy v. City of Butte, 65 P- 
2d 605, 104 Mont 202. 

N.H.—Hood V. City of Nashua, 18 A. 
2d 726. 91 N.H. 98. 

N.Y.—Budka v. City of Schenectady. 
12 N.Y.S.2d 603, 256 App.Dlv. 764 
—Crawford v. Hahms, 89 N.Y.S.2d 
221 . 

Ohio.—Naim v. City of Columbus. 
App.. 89 N.E.2d 200. 

Pa.—^Llguorl v. City of Philadelphia, 
41 A.2d 568, 351 F& 494^Eximiey 


V. Stanley Co. of America, 10 A. 2d 
795, 139 PaSuper. 69—Canfield v. 
City of Philadelphia, 4 A.2d 605,134 
PaSuper. 590. 

R.I.—Child V. Greene. 160 A 920. 
Tex.—City of Denton v. White, Civ. 
App.. 179 S.W.2d 834, error re¬ 
fused—City of Austin v Brunet 
C1V.APP., 27 S.W.2d 584, error re¬ 
fused. 

Wash.—Collals v. Buck & Bowers Oil 
Co.. 27 P.2d 118. 175 Wash. 263. 

43 C.J. p 1276 note 40 [a]. 

(8) To show that child who was 
Injured knew and fully realized dan¬ 
ger.—^Bagby v. Kansas City, 92 8.W. 
2d 142, 838 Mo. 771. 

(4) To support finding that moth¬ 
er of child was guilty of contribu¬ 
tory negllgence.^—McKenna v. An- 
dreassl, 197 N.E. 879. 292 Mass. 218. 

Bvldanoa held HuroificieBt 

(1) To show contributory negli¬ 
gence or absence of due care on the 
part of the Injured person. 

Ark.—Malco Theatres v. Murphy, 98 
S.W.3d 962, 193 Ark. 240. 

C€Ll.—^Redmond v. City of Burbank, 
111 P.2d 376, 43 CalApp.2d 711— 
Durante v. City of Oakland, 65 P> 
2d 1326, 19 Cal.App 3d 543. 

La—^Howard v. Great Am. Indem. 
Co., App., 86 So.2d 881, decree 
amended, rehearing denied 87 So.2d 
463—White v. City of Alexandria. 
App., 85 So.2d 810—^Lewls v. Ameri¬ 
can Brewing Co., App., 82 So.3d 109 
—Strickland v. Istrouma Water Co., 
App., 164 So. 847—^Degeneres v. 
Pan-American Petroleum Corpora¬ 
tion, APP.t 153 So. 481. 

Md.—^Mayor and Council of City of 
Baltimore v. Grossfeld, 195 A 554, 
178 Md. 197, 

Mo.—Nicholas v. Elansas City, App.. 
171 S.W.2d 744. 

Mont.—Sullivan v. City of Butte, 65 
P.2d 1175, 104 Mont. 225—Ernst v. 
City of Helena* 65 P.2d 1167, 104 
Mont. 249. 

Pa—McNemry v. Borough of Belle¬ 
vue. 152 A 663, 801 Pa 568—Hol¬ 
liday V. Booth & Finn, 62 PaSuper. 
147—Alola V. City of Washington, 
Com.Pl., 40 Mun.LJt. 122. 
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Wash.—James v. Burchett, 129 P.3d 
790, 15 WaBh.2d 119. 

43 C.J. p 1275 note 39 [b]. 

(*2) To show due care or freedom 
from contributory negligence on the 
part of the Injured person. 

Conn.—Jacen v. Town of East Hart¬ 
ford, <50 A2d 61, 133 Cona 243. 
Ill.—^Dymond v. City of Chicago, 86 
N.E 2d 531, 311 ULApp. 250. 

R.I.—Seamans v. Fitzpatrick, 6 A 3d 
742, 63 R.I. 37. 

Tex.—City of Menard v. Coats, Civ. 

App.. 60 S.W.2d 831. 

48 C.J. p 1376 note 40 [b]. 

(8) To excuse pedestrian from 
contributory negligence for not see¬ 
ing obvious defect.—Petruski v. City 
of Duquesne, 38 A2d 436, 162 PaSu¬ 
per. 893. 

(4) To show that pedestrian was 
sufllclently familiar with condition 
of sidewalk at point of Injury to re¬ 
quire her to exercise emy extra pre¬ 
cautions.—^Rodriguez v. City of Sul¬ 
phur, LaApp., 28 So.2d 771. 

(5) To establish that injured per¬ 
son's defective eyesight was proxi¬ 
mate cause of accident.—Tiddy v. 
City of Butte, 66 P.2d 605, 104 Mont. 
202 . 

(6) To establish that pedestrian 
had reason to believe that dark pas¬ 
sageway Into which he entered was 
public thoroughfare.—^Unterrelner v. 
Borough of Turtle Creek, 167 A 682, 
305 Pa 841. 

69. Mass.—Crafts v. Boston, 109 
Mass. 619. 

7a Iowa—^Beach v. City of Des 
Moines. 26 N.W.2d 81, 238 Iowa 313 
—^Fosselman v. City of Dubuque, 
288 N.W. 491, 211 Iowa 1213. 

71. Iowa—^Fosselman v. City of Du¬ 
buque, supra 

72. Cal.—^Redmond v. City of Bur¬ 
bank. Ill P.2d 875, 43 CalApp.2d 
711. 

48 C.J. p 1275 note 39. 

73. La—Cato V. City of New Or^ 
leans, App., 4 So.2d 450. 

74. Iowa—^Beach v. City of Des 
Moines, 26 N.W.2d 81, 238 Iowa 
812. 
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notice of claim, or waiver, estoppel, or excuse with respect 
thereto. 

The evidence must be sufficient to establish a 
proper notice of claim,or waiver or estoppel with 
respect thereto,*^® or excuse for failure to sen-e,^^ 
or that defendant was not misled by an ambigfuily 
in the written notice-^® Circumstantial, as well as 
direct and positive, evidence may sufficiently show 
a proper service of notice or presentation of the 
claim,^® and it is not necessary’ for plaintiff to in¬ 
troduce the claim itself in evidence.^O The return 
of service by an officer on a notice to property own¬ 
ers of injuries from snow or ice on a sidew'alk is 
prima facie evidence of the facts therein stated.*^ 

Indorsement and signature. The giving of no¬ 
tice to the city council as required by statute may 
be established by the indorsement of the city clerk 
thereon,82 although neither indorsement nor signa¬ 
ture by the clerk is essential to prove such fact.®^ 
A notice bearing an indorsement of filing which 
fails to show who made it or where and under what 
circumstances it was made has no probative value.®* 


§ 941. Trial in General 

The general rules of procedure In the trial of civil 
actions govern tort actions against municipal corporations. 

The general rules of procedure in the trial of civil 
actions govern tort actions against municipal cor¬ 
porations in respect of the order of trial of sepa¬ 
rate defenses,®® view by jury of the place of ac¬ 
cident,®® dismissal on opening statement of coun- 
sel,®7 and other matters of procedure.®® Such rules 
also apply with respect to the reception of evi¬ 
dence.®® Where the charter requires an affidavit of 
claim to state the names and addresses of claim¬ 
ant’s witnesses, it is discretionary with the trial 
court, on a proper showing, to allow subsequently 
ascertained witnesses, whose names are not stated in 
the affidavit, to testify, giving the municipality, if 
requested, reasonable time in which to prepare to 
meet such testimony if surprised thereby.®® It is 
not error to admit the testimony of witnesses Who 
were not produced as witnesses before the commit¬ 
tee of claims, as required by charter, where plain¬ 
tiffs husband testified that she was confined to the 


7B. HI.—TTatklns v. Town of Cioero, 
87 N.R2d 785. 312 Ill.App. 880. 
Mo.—^Koontz V. City of St. Louis, 89 
S.W.2d 586, 230 Mo.App. 128. 
Evldsnca liM snffloiaut 

(1) To show notice generally. 

CaL—^Redmond v. City of Burbank, 
111 P.2d 375, 43 CaLApp Sd 711. 

111.—Watkins v. Town of Cicero. 87 
X.E.2d 785, 312 Ill.App. 880. 
Mass.—Amsler v. City of Quincy, 8 
N.E.2d 9, 297 Mass. ll'o. 

43 CJ^. p 1276 note 43 [a] (1). 

C2) To support finding that notice 
of time, place, and cause of Injury 
was signed by injured person’s hus¬ 
band in her behalf.—Goff v. Hick¬ 
son. 79 X.E.2d 15. 322 Masa 655. 
Bvldsnos hdd lTiBn1llo1eii.t 
In an action for injuries from slip¬ 
ping on an icy sidewalk in front of 
defendant’s premises, testimony of 
plaintiff’s attorney that notice mailed 
by him to defendant contained **a 
brief statement of the cause of the 
alleged injury" was held insufficient 
to satisfy the statutory requirements. 
In the absence of evidence that the 
notice stated that the mjury was 
caused by snow or ice.—Sharp v. 
Glesow, 164 N.E. 621, 265 Mass. 506. 

76. Tex.—^Phillips v. City of Abilene, 
ClvJ^p., 195 S.W.3d 147. 

43 C.J. p 1276 note 44. 

Evldenoe hdd BnffldeBLt 
Tex.—City of Waco v. Thralls, Civ. 
App., 172 S.W.2d 142, error re¬ 
fused. 

77. Mo.—^Randolph v. Springfield, 
App., 273 S.W. 567. 

43 C.J. p 1376 note 45. 


Mental and physloal laoapaoity 
Evidence m personal injury suit 
against city was held sufficient to 
support Jury’s finding of plaintiff’s 
mental and physical Incapacity to 
give city statutory notice of injury 
within time fixed.—City of Colorado 
Springs v. Colburn, 81 P.2d 897, 102 
Colo. 483. 

78l Mass.—Yeno v. Waltham, 88 N. 

E. 398, 168 Mass. 279. 

EvULenoe hdd sufildent 
To show that municipality was 
not misled by mistake or Inaccuracy 
in notice.—Crowell v. City of Malden, 
173 N.E. 641, 273 Mass. 456—Sheehan 
V. City of Lynn, 169 N.E. 411, 269 
Mass. 571—Ferguson v. Inhabitants 
of Town of Clinton, 163 N.E. 196, 265 
Mass. 1—^Messner v. City of Spring- 
field, 158 N.E. 326, 261 Mass. 142. 
Evidence held InsuflLoient 
To show that city was not mis¬ 
led by misstatement in notice of in¬ 
jury.—^Dooling v. City of Malden, 166 
N.E. 636, 258 Mass. 670. 

79. Mont.—O’Flynn v. Butte, 98 P. 
643, 86 Mont. 493. 

43 C.J. p 1276 note 43. 

80. Okl.—Hugo v. Nance, 136 P. 846, 
39 Okl. 640. 

Admission of filing 
In action against city for injuries 
sustained In slipping and falling on 
defective board sidewalk, failure to 
make formal proof of claim filed with 
city council by having copy of claim 
put in evidence was held not fatal to 
verdict for plaintiff, where claim 
was specifically pleaded In complaint 
and city admitted that plaintiff had 
filed with city council purported 
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claim, and identity of claim was nev¬ 
er in dispute.—^Waldon v. City of Se¬ 
attle, 47 P.2d 978, 182 Wash. 498. 

81. Mass.—Coghlan v. White, 128 N. 
E. 83, 236 Mass. 165. 

43 C.J. p 1277 note 61. 

82. Mont.—^Murray v. Butte, 161 P- 
1051, 61 Mont. 268. 

83. Mont.—Murray v. Butte, supra. 

86 . Mont.—^Murray v. Butte, supra. 

85. Wls.—Grundy v. Janesville, 54 
NW. 1086, 84 Wls. 674. 

43 C.J. p 1377 note 53. 

86 . Del.—Seward v. Wilmington, 42 
A. 451, 16 Del. 189. 

43 C.J. p 1277 note 64. 

87. N.T.—Jordan v- New York. 60 
N.T.S. 696, 44 App.Dlv. 149, af¬ 
firmed 69 N.E. 1124, 165 N.Y. 657. 

43 C.J. p 1277 note 56. 

88 . N.Y.—^Brlto v. City of New York, 
5 N.Y.S.2d 619, 254 App.Dlv. 896. 

Pa.—^Regan v. City of Scranton, Com. 
PI., 44 Lack.Jur. 210, 35 Mun.L.R. 
69—Owens v. City of Scranton, 43 
Lack.Jur. 225. 

Wis.—^Northern Assur. Co. v. City 
of Milwaukee, 277 N.W. 149, 227 
Wls. 124. 

43 C.J. p 1277 note 57. 

89. D.C.—^District of Columbia v. 
Dietrich. 23 App.D.C. 677. 

43 C.J. p 1277 note 66. 

XTotloe of olalm may be read to the 
jury.—^Dudleston v. Chicago Heights, 
175 llLApp. 661. 

90. Mich.—^Bates v. City of Detroit, 
219 N.W. 682, 242 Mich. 651—Haney 
V. Pinckney, 119 N.W. 1099, 165 
Mich. 656. 
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house at the time, and that he assisted in collecting 
the evidence and did not know of such witnesses un¬ 
til shortly before the trial.si 

§ 942. Questions for Court and for Jury 

a. In general 

b. As determined by the evidence 

a. In General 

In an action against a municipal corporation baaed on 
tort, questions of law are for the determination of the 
court, while issues of fact are to be determined by the 
Jury. 

As in other civil actions, questions of law are for 
the determination of the court,®^ while issues of 
fact are to be determined by the juo' or other trier 
of the facts.^3 Thus the nature and extent of the 
city charter duty as to streets,^^ and whether, under 


the facts shown, plaintiff was committing an unlaw¬ 
ful act at the. time he was injured,^^ are questions 
for the court; and it is also a question of law for 
the court whether a municipality was acting in a 
governmental or ministerial capacity so as to render 
it liable for negligence.®® On the other hand, 
whether or not the particular act or omission which 
caused the injury was authorized by the municipal- 
ity,®7 whether plaintiff was a person in respect of 
whom the particular act or omission complained of 
was a breach of defendant’s duty,®® and whether a 
street temporarily occupied by an abutting owner 
while making improvements on his land has been so 
closed by the city as to notify the public and exempt 
the city from liability®® are generall}’ questions for 
the jury or other trier of the facts, as is also the 
question of damages.^ Where plaintiff shows that 
he is entitled to some damages, although they may 


91. Mich.—^Barker v. ICalamazoo, 109 
N.W. 427. 146 Mich. 357. 

92. Mass.—Whittaker v. Town of 
Brookline. 60 N.B.2d 95, 818 Maas. 
19. 

48 O.J. p 1277 note 59. 

98. Cal.—Conner v. East Bay Mu¬ 
nicipal Utility Ulat.. 47 P.2d 774, 
8 Cal.App.2d 613, rehearing denied 
48 P.2d 983, 8 Cal.App.2d 618. 

Colo.—Belcaro Realty Inv. Co. v. 

Norton. 87 P.2d 1114, 108 Colo. 485. 
Ill.—^Temple v. City of Chicago, 24 N. 
B.2d 681, 308 I11.APP. 69—Wasile- 
vltsky V. City of Chicago, 280 HI. 
App. 631. 

Iowa.—Thomas v. City of Fort Madi¬ 
son, 381 N.W. 748, 225 Iowa, 822. 
Mo.—Newkirk v. City of Tipton, 186 
S.W.2d 147, 234 Mo.App. 920—Kirk 
V. Kansas City, App., 128 S.W.2d 
1128—^Page v. City of Fayette, 116 
S.W.2d 378, 233 Mo.App. 87—Choate 
V. City of Springfield, App., 74 S.W. 
2d 869. 

Neb.—^Hansen v. Village of Ralston, 
22 N.W.2d 719, 147 Neb. 251. 
N.T.—Collentlne v. City of New York, 
17 N.E.2d 792, 279 N.T. 119—Beller 
V. City of New York, 68 N.Y.S.2d 
112, 269 APP.D1V. 642—Boardwalk 
Stores Corp. v. Moses, 66 N.Y.S.2d 
803, 269 App.Div. 506, 911. 

Tex.—City of San Angelo v. Sltaa, 
183 S.W.2d 417, 148 Tex. 164. 

43 C.J. p 1277 note 60. 

Oontradlctory testimony 

(1> Inconsistencies and contradic¬ 
tions In testimony of plaintiff and 
her witnesses In personal Injury ac¬ 
tion against city were matters for 
jury's consideration.—Sternberg v. 
City of New York, 285 N.Y.S. 26, 226 
App.Div. 629. 

(3) The Jury were required to de¬ 
cide conflicts appearing in pedestri¬ 
an’s testimony on direct and cross-ex¬ 
amination.—O'Brien v. Borough of 


Jeannette, 194 A. 314, 128 Pa.Super. 
443. 

Credibility of witness 

In action for Injuries sustained 
when plaintiff tripped over outlet 
pipe protruding above public side¬ 
walk, where only eyewitness was girl 
four years of age, question as to her 
credibility was one for the Jury, even 
though accuracy of her testimony 
was open to serious doubt.—Semen- 
doff V. City of New York. 46 N.Y.S.2d 
470, 267 App.Div. 877. 

94. Mo.—^Bonlne v. Richmond, 75 Mo. 
48'7. 

95. Mo.—Barree v. Cape Girardeau, 
112 S.W. 724, 182 Mo.App. 182. 

43 C.J. p 1277 note 62. 

9& Cal.—^Hanson v. City of Dos An¬ 
geles, 147 P.2d 109, 63 Cal.App.2d 
426. 

Ill.—Wasllevltsky v. City of Chicago, 
280 I11.APP. 531. 

Operation of hospital 
It has been held, however. In visi¬ 
tor’s action against municipality for 
injuries sustained when alighting 
from elevator on visit to patient who 
was able to pay for her care and 
treatment in municipal hospital, 
wherein municipality denied liability 
on ground that operation of hospi¬ 
tal was governmental function, 
whether munlclpaiity was engaged In 
discharging a public function with 
respect to the patient visited was 
for the Jury, as against contention 
that proof that hospital was operated 
at a loss for one year showed as a 
matter of law that Its operation was 
a public function.—^Engels v. City of 
New York, 6 N.Y.S.2d 486, 168 Mlsc. 
753, affirmed 10 N.Y.S.2d 641, 256 
App.Div. 992, afiirmed 22 N.E.2d 481. 
281 N.Y. 650. 

97. Colo.—MUl V. City of Fort Col¬ 
lins, 129 P.2d 108, 109 Colo. 579. 
N.Y.-^slpolt V. City of New York,, 
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3S X.S2d 646, 2S6 N*.?. 423, 136 
A.Li.R. 1354—Agoado v. Cohen, 354 
N.Y.S. 134, 234 App.Div. 37. 

43 C.J. p 1277 note 68. 

98. Cal.—Conner v. East Bay Mu¬ 
nicipal Utility Dlst., 47 P.Sd 774, 8 
Cal.App.2d 613, rehearing denied 48 
P.2d 983, 8 Cal.App.2d 613. 

43 C.J. p 1277 note 64. 

Use of sidewalk parkway 
It is not true as a matter of law 
that the right of members of public 
to use sidewalk parkway does not in¬ 
clude right to walk on such parkway. 
—^Edgeworth v. City of Polly, Tex. 
Clv.App.. 173 S.W.2d 254. 

Travelers 

The question whether the person 
injured was, at the time, a traveler 
on the highway so as to be entitled 
to protection accorded a traveler Is 
a question for the Jury, If there Is 
any evidence which would sustain & 
finding that the use being made of 
the highway was a proper one.—Con¬ 
ner V. East Bay Municipal Utility 
Diet, 47 P.2d 774, 8 Cal.App.2d 613. 
rehearing denied 48 P.2d 982, 8 Cal. 
App.2d 613—43 C.J. p 1277 note 64 
[a]. 

Trespasser 

TMiether boy standing on sidewalk 
In front of store was a trespasser, 
so that defendant owed him no duty 
of ordinary core, held for jury.— 
Mitchell V. Lynn Fire & Police No¬ 
tification Co., 197 N.E. 466, 292 Mass. 
165. 

99. Mo.—Stephens v. Macon, 88 Mo. 
345. 

1. Iowa.—^Platter v. City of Des 
Moines, 21 N.W.2d 787, 237 Iowa 
348. 

S.D.—Parsons v. City of Sioux Falls, 
272 N.W. 288, 65 S.D. 146. 

Tenn.—^Town of Dickson v. Stephens, 
96 6.W.2d 201, 30 Tenn.App, 195. 
48 OJ. p 1277 note 66. 
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be only nominal, failure to prove a measure of dam¬ 
ages will not justify a peremptory instruction.^ If 
the charter limits the recovery to a certain sum, 
plaintiff suing to recover more than that sum should 
be nonsuited.^ 

b. As Determined by the Evidence 

Where there Is evidence from which the Jury might be 
Justified In finding the existence of a fact In Issue, the 
Issue should be submitted to it for determination, but 
where there Is no evidence on an issue of fact, or If the 
evidence Is legally Insufficient to Justify the Jury in find¬ 
ing the existence or nonexistence of such fact, the ques¬ 
tion Is one of law for the court. 

WTiere there is evidence from which the jury or 
other trier of the facts might be justified in finding 
the existence of a fact in issue, the issue should be 
submitted to it for determination under proper in¬ 
structions from the court,* as where there is evi¬ 
dence tending to show the fact in issue but it is con- 


flictingB or is such that reasonable minds might 
come to different conclusions therefrom;® and in 
such case it is error for the court to declare the 
issue established as a matter of law.7 Where, how¬ 
ever, there is no evidence on an issue of fact, or if 
there is evidence but it is legally insufficient to 
justify the jury in finding.the existence or nonexist¬ 
ence of such fact,® or if the evidence is such that 
but one inference can be reasonably drawn there¬ 
from,® the question is one of law for the court and 
should be disposed of without the intervention of 
a jury,i® as by dismissal or nonsuit^i or by direct¬ 
ing a verdict^® Issues not made by the pleadings 
and proof should not be submitted to the jury under 
any state of the evidence.^® 

§ 943 . -Particular Issues 

a. Location of accident 


Tucmanmney of Injnry 

In action agalnat borough for pei> 
manent damages for diverting creek 
waters from plaintiff's land, whether 
Injury was permanent held for jury 
under conflicting evidence as to 
whether alleged water shortage ex¬ 
isted only in summer months.— 
Diehm V. Borough of New Holland, 
191 A. 393. 126 Fa.Super. 815. 
ft. IlL—^Tomasek v. Edwardsvllle, 
183 111.APP. 493. 

3. Or.—^Platt V. Newberg, 205 P. 
396, 104 Or. 148. 

4. Idaho.—^Hendrix v. City of Twin 
Fails, 29 P.2d 352, 64 Idaho 180. 

Ill.—■Warren v. City of Waukegan, 8 
N.E.2d 62, 290 lll.App. 614r-Holm- 
berg V. City of Chicago, '244 Ill. 
App. 505. 

lowa^—^Thomas v. City of Fort Madi¬ 
son, 2S1 N.W. 748, S2fl Iowa 822. 
Mo.—Oray v. City of Hannibal, 29 

S.W.2d 710. 

N.J.—^Newman v. Ocean Township. 21 
A.2d 841, 127 N.J.Law 287. 

N.Y.—^Belmore v. Village of Amity- 
ville Corporation, 8 N.Y.S.3d 299. 
*256 App.Div. 1003, reargument de¬ 
nied 10 N.Y.S.2d 212, 256 App.Div. 
827. 

Pa.—^Frazier v. City of Pittsburgh, 
15 A.2d 499, 142 Pa.Super. 88— 
Boley & Boley v. Borough of Glass- 
port, 91 Pa.Super. 247. 

43 G.J. p 1278 note 69. 

Mob violence 

Han.—^Hendren v. Arkansas City, 252 
P. 218, 12'2 Ean. 361. 

48 C.J. p 1278 note 69 [a]. 

5. Mo.—Young V. Webb City. 51 S. 
W. 709, 150 Mo. 333. 

S.C.—Correll v. City of Spartanburg, 
169 S.E. 84. 169 S.O. 403. 

43 C.J. p 1278 note 70. 

6L Arlz.—^Rush v. City of Globe, 109 
P.2d 841, 66 Arlz. 580. 


Cal.—Balkwlll v. City of Stockton, 
133 P.2d 596. 60 Oal.App.2d 661. 

Iowa.—Thomas v. City of Fort Madi¬ 
son, 281 N.W. 748, 225 Iowa 823. 

Ky.—City of Covington v. Lovelace, 
49 S.W.'2d 593, 248 Ky. 627. 

Wls.—^McCormick v. City of Racine, 
277 N.W. 646. 227 Wls. 83. 

43 C.J. p 1278 note 71. 

7. Minn.—Louko v. Village of Hlb- 
bing. 26 N.W.2d 234, 222 Minn. 463. 

Mo.—Cummings v. Halpin, App., 37 
S.W.2d 718. 

Tenn.—Jackson v. City of Nashville, 
68 S.W.2d 187, 17 Tenn.App. 418. 

43 C.J. p 1278 note 72. 

8 . Cal.—^Laurenzl v. Vranizan, 165 
P.2d 633, 26 Cal.2d 806. 

Iowa.—^Nichols Roofing & Paving Co. 
V. City of Des Moines, 245 N.W. 
858, 215 Iowa 894. 

Ky. —Dangelmeier y. Union Light, 
Heat & Power Co.. 289 S.W. 378, 217 
Ky. 186. 

Mo.—^Fischer v. City of Cape GlraiN 
deau, 131 S.W.Sd 521, 345 Mo. 123 
—^Bmrlck v. City of Springfield, 
App., 110 S.W.2d 840. 

43 G.J. p 1278 note 73. 

9. U.S.—^Ray v. City of New York, 
C.CA.N.Y., 108 F.2d 170. 

Ariz.—Dlllow v. City of Yuma, 97 P. 
2d 535, 65 Arlz. 6. 

Mass.—-Whittaker v. Town of Brook¬ 
line, 60 N.E.2d 85, 318 Mass. 9. 

Mo.—^Nlmmo v. Perklnson Bros. 
Const. Co.. 86 S.W.2d 98. 

OkL—Corpus Jtuiz cited in Oklahoma 
City V. CantreU, 72 P.2d 381, 888, 
181 Okl. 66. 

43 C.J. p 1378 note 74. 

Oonstruotloa of permit 
Where there was no dispute as to 

facts to be applied to permit Issued 

by town superintendent of streets to 

obstruct sidewalk with scaffolding 
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for purpose of remodeling fronts of 
certain buildings, construction of 
such permit was question of law for 
judge.—-Whittaker v. Town of Brook¬ 
line. 60 N.E.2d 86, 818 Mass. 19. 

10. E:an.—Hanners v. Kansas City, 
118 P.2d 632, 154 Kan. 824. 

48 O.J. p 1279 note 76. 

Bemurrer to evldenos 

Mere introduction on second trial 
of testimony given by Injured pedes¬ 
trian on first trial of action against 
city did not destroy pedestrian's con¬ 
flicting testimony at second trial, but, 
where pedestrian testified at second 
trial that his testimony on first trial 
was true, effect was to repeat the 
testimony given at first trial and, 
where such testimony was in con¬ 
flict with his earlier testimony in 
second trial, the contradictory state¬ 
ments destroyed each other, and de¬ 
murrer of city to the evidence should 
have been sustained.—Edmonston v. 
Kansas City, Mo.App., 189 £I.W.2d 
1073. 

11. NXL—Stone v. Town of Benson, 

' 199 S.E. 25, •214 N.C. 280. 

Pa.—Kemske v. City of Philadelphia, 
18 Pa.Di8L & Co. 63. 

43 C.J. p 1279 note 76. 

12. Ill.—Clplch V. City of Chicago. 
66 N.E.2d 527. 328 IlLApp. 580— 
City Trust & Savings Bank v. City 
of Kankakee, 254 I11.APP. 489. 

Ky.—^Kniflley ▼. Reid, 162 S.W. 2d 
615. 287 Ky. 212. 

Mass.—^Lucas v. City of Boston, 48 
N.E.2d 5. 318 Mass. 495. 

Ohio.—Jansen v. City of Cincinnati, 
App., 60 N.KM 520. 

43 C.J. p 1279 note 77. 

13. Iowa.—^Lush v. Parkersburg, 104 
N.W. 336, 127 Iowa 701. 

N.Y.—^ECargreaves v. Yonkers, 61 N, 
Y.S. 1003, 47 App.Div. 642. 
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b. Negligence of defendant in general 

c. Sufficiency and safety of way or pub¬ 

lic place 

d. Existence of nuisance 

e. Notice of defect, obstruction, or dan¬ 

gerous condition 

f. Negligence of abutting owner or les¬ 

see 

g. Negligence of person causing defect 

or obstruction 

h. Proximate cause of injury 

i. Contributory negligence 

j. Notice of presentation of claim 

a. Location of Accident 

The question of the location of the place of the acci¬ 
dent ordinarily Is one for the Jury except where the evi¬ 
dence Is legally Insufficient or Is undisputed and free from 
doubt. 

Except where the evidence is legally insufficient 
or is undisputed and free from doubt,the place 
where the accident occurred ordinarily is a ques¬ 
tion for the jury,i5 as whether or not it was on a 
public street^® or whether the place was one of 


which the city had assumed control for street pur¬ 
poses, so as to impose on it the duty of keeping it 
in repair.17 WTiether the city had established a 
sidewalk at the point where the accident occurred 
is a question for the jury.^® 

b. Negligence of Defendant in General 

Where the evidence as to the defendant’s negligence 
Is conflicting, or the facts are such that different Infer¬ 
ences might reasonably be drawn therefrom, the question 
of negligence Is one for the jury or other trier of the 
facts, but the question is one of law for the court where 
the evidence is legally Insufficient or where the facts 
are undisputed and the Inference to be drawn from them 
Is clear and certain. 

Where the evidence as to defendant’s negligence 
is conflicting, or the facts are such that different in* 
ferences might reasonably be drawn therefrom, the 
jury or other trier of the facts are the proper judg¬ 
es to decide whether defendant was wanting in or¬ 
dinary care commensurate with the danger and 
therefore guilty of culpable negligence.^® This rule 
has been applied in determining questions of neg¬ 
ligence with respect to streets and sidewalks,®® as 
in the case of injuries incurred by reason of ob- 


14. Mo.—Jackson v. Sedalla, 187 S. 
W. 127, 193 Mo.App. 697. 

43 C.J. p 1279 note 79. 

15. Iowa.—Gea^Tley v. City of Bed¬ 
ford. 16 N.W.2d 252, 236 Iowa 555. 
Mo .—Ward v. City of Portageville, 

App., 106 S.W.2d 497. 

N.J.—Wnaht V. A. J. M. Holding Co., 
82 A.2d 503. 130 N.J.L.aw 239. 
Tenn.—^Batts v. City of Nashville, 
123 S.W.2d 1099, 22 Tenn.APP. 418. 
43 C.J. p 1279 note 80. 

16. N.T.—Vastola v. City of Now 
York, 46 N.E.2d 814, 289 N.Y. 810. 

Or.—^Hendrickson v. City of Astoria, 
270 P. 924, 127 Or. 1. 

43 C.J. p 1279 note 81. 

Trafllo pnzpoies 

Whether spot where plaintiff 
alighted from automobile was In¬ 
tended for traffic purposes held for 
Jury.—^Knight v. City of La Grande, 
271 P. 41, 127 Or. 76, 61 A.L.R. 256. 

17. Ill.—^Preloger v. Village of 
Maryville. 17 N.E.2d 726. 297 Hi. 
App. 651. 

N.T.—Vastola v. City of New York, 
45 N.E.2d 814, 289 N.Y. 810. 

43 C.J. p 1279 note 82. 

Bridge 

In action against city for person¬ 
al Injuries sustained by minor by 
fall from defective bridge over a 
ditch in city, whether bridge was 
maintained by city was a question for 
the Jury.—City of Gadsden v. Elrod, 
33 So.2d 268, certiorari denied 33 So. 
2d 270. 250 Ala. 148. 

Pathway througli park 

Evidence ' respecting city having 


maintained as public walk pathway 
through park as respects negligence 
in falling to keep it In repair held 
sufficient for Jury.^—^Edmonston v. 
Kansas City, 67 S.W.2d 690, 227 Mo. 
App. 817. 

1 & Ind.—^Princeton v. Gutheridge, 
118 N.E. 584, 66 IndA.pp. 602. 

N.C.—Cannady v. Durham, 49 S.E. 
50. 187 N.a 72. 

19. Colo.—^Mlll V. City of Fort Col¬ 
lins, 129 P.2d 108, 109 Colo. 579. 
m. —Collins V. City of Chicago, 62 
N.E.2d 473, 831 Ill.App. 73. 

Masa—^Bell v. City of Boston, 12 N. 

E.3d 72. 299 Mass. 102. 

N.H.—Douglas v. Hollis, 172 A. 438, 
86 NH. 578. 

N.Y.—McCrlnk v. City of Now York. 
71 N.B.2d 419, 296 N.Y. 99—Carr v. 
City of New York, 24 N.E.2d ISO, 
281 N.Y. 469—Collentlne v. City of 
New York, 17 N.B.2d 792, 279 N.Y. 
119—^Thorsen v. Slattery Contract¬ 
ing Co.. 71 N.Y.S.2d 77, 272 AppJDiv, 
931—^Boardwalk Stores Corp. v. 
Moses, 56 N.Y.S.2d 303, 269 App. 
Div. 911, 606—Smith v. City of Al¬ 
bany. 22 N.Y.S.2d 83. 259 AppJ>lv. 
1099, affirmed 33 N.E.2d 246. 285 N. 
Y. 669—Smith v. City of Albany, 
15 N.Y.S.2d 292, 257 App.Dlv. 715. 
N.C-—Gore v. City of Wilmington, 
140 S.E. 71, 194 N.C. 450. 

Pa.—^Hohman v. Borough of North 
Braddock, 166 A. 705, 102 Pa.Super. 
330—^Miller v. CSty of Erie, Com. 
PI., 22 Erie Co. 129, reversed on 
other grounds 16 A.2d 37, 340 Pa. 
177—YanclUk v. City of Pittsburgh. 
Com.PL, 92 Pitt8b.Leg.J. 191. 
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Tex.—City of Beaumont v. Dougher¬ 
ty, Clv.App., 298 S.W. 631, affirmed, 
Com.App.. 9 S.W.2d 1030. 

43 C.J. p 1279 note 84. 

ZnJury to muttlalpal employee 

Ala—City of Mobile v. Beeves, 81 
So.2d 688, 249 Ala. 488. 

Pla.—City of Hollywood v. Bair, 186 
So. 818, 186 Fla. 100. 

Mo.—Choate v. City of Springfield. 
124 S.W.3d 1137, 343 Mo. 985—Glm- 
marro v. Kansas City, 116 S.W.2d 
11, 842 Mo. 428—Woehler v. City 
of St. Louis, 114 S.W.2d 985. 842 
Mo. 237—^Pearson v. Kansas Olt>, 
78 S.W.3d 81—Davis v. City of In¬ 
dependence, 49 S.W.2d 96, 380 Mo. 
201—King V. City of St. Louis. 
App.. 155 S.W.2d 557. 

N.K.—^Maltais v. City of Concord, 
166 A. 267, 86 N.H. 211. 

Okl.—Oklahoma City v. Dobbs. 142 
P.2d 869, 193 Okl. 183. 

Tex.—City of Denton v. White, Civ. 
App., 179 S.W.2d 884, error re¬ 
fused—City of Panhandle v. Byrd, 
Civ.App., 77 S.W.2d 904, reversed 
on other grounds 106 S.W.2d 660, 
180 Tex. 96. 

20 . U.S.—Jones v. City of Columbus, 
Miss.. G.aA.Mlss., 184 F.2d 464. 

Ala.—City of Birmingham v. White, 5 
8o.2d 464, 242 Ala. ‘211—City of 
Birmingham v. Monette, 1 So.2d 1, 
341 Ala. 109, 138 A.L.B. 1020— 
City of Birmingham v. Smith, 200 
So. 880, 241 Ala. 32—City of Bir¬ 
mingham V. Comer, 194 So. 498, 
239 Ala. 162—Birmingham Electric 
Co. V. Kirkland, 118 So. 640, 218 
Ala. 429. 
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structions generally, 21 inequalities and irregulari- and depressions,23 rope, wire, or hose stretched 
ties in the surface of the way, 22 excavations, holes, across a street or w'alk,24 coalholes, manholes, and 


Aria.—City of Pheenix v. Mayfield, 20 
P.2d 2r.6. 41 Ariz 537. 

Cal.—George v. City of Los Angeles, 
79 P.2d 723, 11 Cal.Zd 303. 

D.C—District of Columbia v. Man¬ 
ning, IS F.2d S06. 57 App.D.C 156. 
53 A.L.R. 167—District of Columbia 

V. Williams, Mun.App, 46 A.2d 111. 
E*la.—^Town of Palm Beach v. Ho\ ey, 

155 So. 808, 115 Fla. 644. 

Ga.—City of Atlanta v. Petty, 160 S. 

E. 131, 43 GaApp. 686. 

Idaho.—^Douglas v. City of Moscow, 
294 P. 334. -50 Idaho 104. 

Ind.—City of Gary v. MeXulty, 194 
N.E. 193, 99 Ind.App. 641. 

Ky.—City of Paducah v. Brunnhoper, 
135 S.W.2d 413, 281 Ky. 177. 

Md.—^Mayor and Council of City of 
Baltimore v. Grossfeld. 195 A. 554, 
173 Md. 197. 

Mass.—Sullivan v. Inhabitants of 
Town of Saugus, 25 N.E.2d 185, 305 
Mass. 127. 

Minn.—^Molis v. City of Duluth, 82 N. 

W. 2d 147, 226 Minn. 79. 

Mo.—Strother v. Kansas City, 296 S. 
W. 795, 816 Mo. 1067—Bornhoft v. 
City of Jefferson, App., 128 S.W. 
2d 1080—^Klng v. City of De Soto, 
App., 89 S.W.2d 679—^Huggins v. 
City of Hannibal, App., 12 S.\V.2d 
504. 

Mont.—Gllligan v. City of Butte, 166 
P.2d 797, 118 Mont 350. 

N.J.—^Newman v. Ocean Township, 21 
A.2d 841, 127 N.J.Law 287. 

N.T.—Larusso v. City of New York, 
27 N.E.2d 45. 282 N.Y. 760—Bunce 
V. City of New York, 3 N.Y.S.2d 
855, 254 App.Div. 702—^Magld v. 
City of New York, 254 N.Y.S. 236. 
234 App-Dlv. 88. affirmed 182 N.E. 
206. 259 N.Y. 618—Van Dyne v. 
Village of Seneca Falls, 237 N.Y.S. 
355, 227 App.Div. 140. 

N.C.—Wall V. City of Asheville, 13 
S.E.3d 260. 219 N.C. 163. 

XJ>.—Maloney v. City of Grand 
Forks. 15 N.W.2d 769, 78 N.D. 445. 
Okl—Town of Okemah v. Lindsey, 
176 P.2d 489, 198 Okl. 114—City of 
Guymon v. Eaton, 141 P.2d 555, 193 
Okl. 73—City of Tulsa v. Lewis, 
117 P.2d 784, 189 Okl, 470—City 
of Okmulgee v. Bridges, 94 P.2d 
927. 185 OkL 637—City of Ada v. 
Criswell, 94 P.2d 838, 185 Okl. 517 
—City of Enid v. Smith. 29 P.2d 
765, 167 Okl. 381—City of King¬ 
fisher V. Williams, 372 P. 863, 133 
Okl. 260. 

Pa.—^Upperman v. Ford City Bor¬ 
ough, 187 A. 185, 289 Pa. 197— 
Thompson v. City of Philadelphia, 
195 A. 174, 129 Pa.Super. 174. 

S.C.—Correll v. City of Spartanburg. 

169 S.E. 84, 169 S.C. 403. 

Tenn.—City of Knoxville v. Camper, 
108 S.W.2d 787, 21 Tenn.App. 210. 
Utah.—^Ray v. Salt Lake City, 69 P. 


2d 256, 92 Utah 412, 119 A.L.R. 
153. 

Wash.—Smith v. City of Tacoma. 1 
P2d 870, l-es Wash. 626, 75 A.L.R. 
1508. 

43 C J. P 1279 note 85. 

21. Colo.—^Higgins v. City of Bould¬ 
er. 98 P.2d 996. 105 Colo. 395. 

Iowa,—^Hayes v. City of Adel, 7 N. 

W.2d 733, 233 Iowa 1139. 

'Ky. —City of Lexington v. Clarke. 160 
S.W.2d 653, 290 Ky. 290. 

Mass.—^Dillon v. Town of Framing¬ 
ham, 193 NE. 64. 288 Mass. 511. 
Minn.—^Dougherty v. Garrick, 239 N. 
W. 153, 184 Minn. 436, 77 A.L.R. 
1286. 

Neb.—^Pinches v. Village of Dickens. 

254 N.W. 877, 127 Neb. 239. 

N.Y.—^Pietrantonlo v. City of Yon¬ 
kers, 20 N.Y.S.2d 203, 259 App.Div. 
920—^Lemer v. Parower, 279 N.Y. 
S. 490, 244 App.Div. 802—Wrlghter 
V. A. A. Adams Stores, 250 N.Y.S. 
98, 232 App.Div. 361. 

N.C.—Gettys v. Town of Marlon, 10 
S.E.2d 799. 218 N.C. 266. 

Okl.—Oklahoma City v. Marshall, 169 
P.2d 1020, 197 Okl. 802—City of 
Tulsa V Lewis, 117 P 2d 784, 189 
Okl. 470—City of Okmulgee v. 
Bridges, 94 P.2d 927, 186 Okl. 637. 
Pa.—Schaut v. Borough of St Marys, 
14 A.2d 583. 141 Pa.Super. 888. 

S.C.—^Walsh v. Dawson Engineering 
Co., 157 S.E. 447. 159 S.C. 425. 

Va.—City of Richmond v. Jeter, 141 
S.E. 260, 149 Va. 236. 

Partlonlar obstructions 

(1) Heavy concrete box projecting 
into sidewalk—^Petrovlc v. City of 
Chicago, 251 IlLApp. 542. 

(2) Ramp leading from sidewalk to 
I store entrance. 

Ky.—City of Paducah v. Brunnhoper, 
135 S.W.2d 413, 281 Ky. 177. 

Miss.—Gould V. Town of Newton, 136 
So. 826, 157 Miss. 111. 

(3) Safety zone markers.—^District 
of Columbia v. Manning, 18 F.2d 806, 
57 APP.D.C. 166, 53 A.L.R. 167. 

29. Ala.—^Pankey v. City of Mobile, 
35 So.2d 497, 250 Ala. 566—City of 
Birmingham v. Henderson, 160 So. 
778, 26 Ala.App. 889. 

Mo.—Little V. Kansas City, 197 S.W. 
2d 1006, 239 Mo App. 1007—Neagle 
V. City of Edlna^ App., 68 S.W.2d 
1077. 

Pa.—Williams v. Kozlowski, WO A. 
148, 313 Pa 219, 94 A.L.R. 536, fol¬ 
lowed in 169 A. 884. 313 Pa. 226— 
Golden v. City of Philadelphia, 
Com.Pl., 39 Mun.L.R. 78. 

S3. Ala—^Birmingham Water Works 
Co. V. Walker, 8 So.2d 827, 243 
Ala 149—City of Tuscaloosa v. 
Fair, 167 So. 276, 232 Ala 129. 
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Ga—City of Camilla v. May, 37 S.E. 
2d 777, 70 GaApp. 136—^Harris v. 
City of Rome, 200 S.E. 337, 59 Ga 
App. 279. 

Ill.—^Tanner! v. City of Chicago, 31 
N.E.2d 342. 308 Ill.App. 327—White 

V. City of Belleville, 9 N.E.2d 68, 
290 IlLApp. 616. 

Iowa—Beach v. City of Des Moines, 
26 N.W.2d 81, 238 Iowa 312. 

Kan.—Gilmore v. Kansas City, 142 
P.2d 699, 157 Kan. 563—Schuch- 
mann v. Kansas City, 133 P.2d 132. 
156 Kan. 282—^Blankenship v. City 
of Caney, 87 P.2d 625, 149 Kan. 
320—Hack v. City of Pittsburg, 65 
P.2d 580, 145 Kan. 883. 

Mass.—Sullivan v. Inhabitants of 
Town of Saugus, 25 N.E.2d 185, 305 
Mass. 127. 

Minn—^Moran v. Village of Hlbbing, 
217 N.W. 495. 173 Minn. 458— 

Klaysmat v. Village of Hlbbing, 
215 N.W. 851, 172 Minn. 524. 

Miss.—^Brewer v. Town of Lucedale, 
198 So. 42, 189 Mlsa 874. 

Mo.—^Taylor v. Kansas City, 112 S. 

W. 3d 562, 342 Mo. 109—Butler v. 
City of University City, App., 167 
SW.2d 442—Fath v. City of Cape 
Girardeau, App., 132 S.W.2d 1073. 

N.M.—Johnson v. City of Santa F6, 
290 P. 793. 86 N.M. 77. 

N.Y.—Shaughnessy v. City of Water- 
vliet, 61 N.Y.S.2d 786, 270 App.Div. 
965, appeal denied '64 N.Y.S.2d 919, 
271 App.Dlv. 769—^Adelska v. City 
of Troy, 41 N.Y.S.2d 449. 266 App. 
Div. 566. 

N.C.—Webster v. City of Charlotte, 
22 SE2d 900, 222 N.C. 321—Doyle 
V. City of Charlotte, 188 SE. 822, 
210 N.a 709. 

Okl.—City of Norman t. Finley, 97 
P.2d 761, 186 Okl. 329. 

Or.—^Knight v. City of La Grande, 
271 P. 41, 127 Or. 76, 61 A.L.R. 
256. 

Pa.—^Burchfield v. Borough of Con- 
neaut Lake, 174 A. 668, 114 Pa.Su¬ 
per. 114—^Fisher v. City of Phila¬ 
delphia, 170 A. 875, 112 PaSuper. 
226. 

Tenn.—Wheeler v. City of Maryville, 
App., 203 S.W.2d 924 —Jackson v. 
City of Nashville, 68 S.W.3d 187, 
17 Tenn.App. 413. 

Wash.—Shandrow v. City of Tacoma 
62 P.2d 1090, 188 Wash. 889. 

48 C.J. p 1279 note 85 [b] (1). 

94. Conn.—Corcoran v. City of New 
Haven, 142 A. 669, 108 Conn. 68. 
Kan.—^Dalke v. City of Inman, 253 
P. 240, 122 Kan. 728. 

Md.—^Mayor and Council of Hagers¬ 
town V. Hertzler, 176 A. 447, 167 
Md. 518. 

Okl.—City of Wagoner v. Black, 97 
P.2d 21, 186 OkL 207. 

43 C.J. p 1279 note 86 [b] (4). . . 



63 C.J.S. 


MUNICIPAL COEPOEATIOXS 


§ 943 


other permanent openings, overhanging and fall¬ 
ing objects,26 and slippery substances on the \va3',27 
such as snow or ice.26 

In similar circumstances the same rule applies 


as to defendant’s negligence in respect of sewers or 
waters,29 or public grounds and other municipal 
property.96 Under this rule it is for the jury or 
other trier of the facts to determine whether, under 


25. Kan.—^Ripper v. City of Canton, 
199 P.2d 815, 166 Kan. 186. 

Mo.—Gray v. City of Hannibal, 29 S. 
W.2d 710—Hastey v. Kaime, 297 
S.W. 60, 817 Mo. 1010. 

Mont.—^McCloskey v. City of Butte, 
253 P. 267, 78 Mont. 180. 

N.J.—^Pay V. City of Trenton, 18 A. 

•2d 66, 126 N.J.Law 52. 

Okl.—City of Tulsa v. Caudle, 141 P 
2d 107, 193 Okl. 6—Oklahoma City 

V. Hayden, 37 P.2d 642, 169 Okl. 
503. 

Pa.—^Rlaler v. City of Philadelphia, 
183 A. 919, 321 Pa. 175. 

43 aj. p 1279 note 85 [b] (2). 

26. Md.—^Mayor and City Council of 
Baltimore v. Easrers, 173 A. 56, 
167 Md. 128. 

N.T.—Taerfir V. City of Lockport, 238 
N.Y.S. 663, 238 App.Dlv. 319, af¬ 
firmed 173 N.R 876, 254 X.Y. 582. 
43 C.J. p 1279 note 85 [b] (5). 

27. Ky.—City of Covlngrton v. Keal, 
133 S.W.Sd 49, 280 Ky. 287, 126 A. 
L.R. 905. 

N.Y.—Carr v. City of New York, 24 
N.E.2d 130, 281 N.Y. 469. 

28. Colo.—City of Sterling v. An- 
claux, 149 P.2d 174, 112 Colo. 381 
—City of Alamosa v. Johnson, 60 
P.2d 1087, 99 Colo. 134—City and 
County of Denver v. Willson, 254 
P. 153, 81 Colo. 134. 

Iowa.—Taylor v. City of Sibley, 29 
N.W.3d 251, 238 Iowa 1010—Geag- 
ley V. City of Bedford, 16 N.W.2d 
252, 235 Iowa 555—^Ahem v. City 
of Des Moines, 12 N.W.2d 296, 234 
Iowa 118—^BYanks v. Sioux City, 
29'6 N.W. 224, 239 Iowa 1097— 
Wright V. Atlantic & Pacific Tea 
Co., 246 N.W. 846, 216 Iowa 666— 
Burke v. Town of Lawton, 223 N. 

W. 397, 207 Iowa 686—Tollackson 
V. City of Eagle Grove, 213 N.W. 
322, 208 Iowa 696. 

Minn.—McDonough v. City of St. 
Paul, 280 N.W. 89, 179 Minn. 653— 
Nieml v. Village of Hibblng, 221 
N.W. 241, 176 Minn. 366. 

Mo.—^Barrett v. Town of Canton, 93 
S.W.2d 927, 388 Mo. 1082-^llen v. 
Kansas City, App., 64 S.W.2d 765 
—^Mott v. Kansas City, App., 60 
S.W.2d 736—Wood V. City of St. 
Joseph, 44 S.W.2d 248, 236 Mo.App. 
615—^Wyckolt v. City of Cameron, 
App., 9 S.W.2d 872, certiorari 
quashed State ex rel. City of Cam¬ 
eron V. Trimble, 9 S.W.2d 876, 821 
Mo. 221—Seeber v. City of BAnnl- 
bal, App., 288 S.W. 974. 

N.J.—^Kenny v. New Brunswick 
Roofing & Cornice Works, 196 A. 
464, 119 N.J.Law 884. 

N.Y.—^Haywood v. Rubel Corporation, 
22 N.Y.S.2d 883, 260 App.Dlv. 874, 


affirmed 34 NE.2d S99, 285 N.Y. 73S 
—Marks v. City of Buffalo, 8 X.Y. 
S.2d SS5, 253 App.Div. 1028—Cran¬ 
dall V. City of Amsierdam, 4 X.Y. 
S.2d 372, 254 App.Dlv. 39, appeal 
denied 4 XY.S2d 1023, 254 App. 
Div. 800, affirmed 19 X.E 2d 92'6, 
280 N.Y. 627. 

Ohio.—Cassidy v. City of Cincinnati, 
App., 8l X.E 2d 463—Christen v. 
City of Cincinnati, 24 X.E.2d 717, 
62 Ohio App. 528. 

Pa.—Keiser v. Philadelphia Transp. 
Co.. 51 A.2d 715, 356 Pa. 365—Shaw 

V. City of McKeesport, 14S A. 44, 
298 Pa 119—Julian v. City of Phil¬ 
adelphia, 24 A.2d 69, 147 PaSuper. 
333—Conklin v. City of Scranton, 
Com.Pl., 49 Lack.Jur. 53. 

Wash.—^Holland v. City of Auburn, 
297 P. 769, 161 Wash. 594. 

43 C J. p 1279 note 85 [b] (6). 
Practicability of removal 

In action against city for damages 
arising from dangerous condition of 
street because of snow or ice, prac¬ 
ticability of removal of snow and ice 
is question for Jury under proper in¬ 
structions. assuming that evidence is 
sufficient to authorize submission of 
such question.—^Baxrett v. Town of 
Canton. 93 S.W.2d 927, 338 Mo. 1082. 

219. Ala—City of Birmingham v. 
Estes, 159 So. 201, 229 Ala 671, 97 
A.L.R. 114—City of Birmingham v. 
Corr, 157 So, 56, 229 Ala 321— 
City of Birmingham v. Flowers, 
140 So. 358, 224 Ala 279—City of 
Birmingham v. Greer, 126 So. 859, 
220 Ala 678. 

Ill.—^Republic Co. of Rockford v. City 
of Rockford, 251 Ill.App. 109. 

Iowa—Platter v. City of Des Moines, 
21 N.W.2d 787. 237 Iowa 348—Wil¬ 
kinson V. City of Indlanola 278 N. 

W. 326, 224 Iowa 1285. 

Ely.—City of Louisville v. Cope, 176 
S.W.2d 390, 296 Ky. 207—Rust v. 
City of Newport, 145 S.W.2d 511. 
284 Ky. 667—City of Covington v. 
McKinney, 92 S.W.2d 1, 263 Ky. 
131. 

Mass.—Bradley v. City of Marlboro. 

6 N.E.2d 439, 29< Mass. 253. 

Miss.—City of Meridian v. Peavy, 194 
So. 695, 188 Mias. 168—Cain v. City 
of Jackson, 152 So. 295, 169 Miss. 
96. 

Mo.—^Kelly v, City of Cape Girar¬ 
deau, 89 S.W.2d 41, 888 Mo. 103— 
Llmpert v. City of St. Charles. 
App., 158 S.W.2d 249—Stocker v. 
City of Richmond Heights. 132 S. 
W.2d 1116, 235 MO.APP. 277—Riggs 

V. City of SpringfleVd. App., 96 S. 

W. 2d 892, reversed on other 
grounds 126 S.W.2d 1144, 844 Mo. 
420, 122 A.L.R. 1496—Zook v. City 

459 


of Louisiana App, 12 S.W.2d 518 
—Bodam v. City of New Hampton, 
App., 290 S.W. 621. 

Xeb.—Cattin v. City of Omaha, 31 X. 

W.2d 300. 149 Xeb. 434. 

X.C—Gray v. City of High Point, 
166 S.B. 911, 203 X.C. 756—Gore v. 
City of Wilmington, 140 S.E. 71, 
194 X.C. 450. 

' Or.—^Miller v. City of Woodbum, 270 
P. 781, 126 Or. 621. 

Pa —Woodnng v. City of Easton, 164 
A 921, 108 PaSuper. 431—^Hohman 
V. Borough of North Braddock, 156 
A 705, 102 PaSuper. 330. 

S.C.—^Macedonia Baptist Church v. 
City of Columbia 10 S.E.2d 350, 195 
SC. 59. 

Tenn.—Town of Dickson v. Stephens. 

96 S.W.2d 201. 20 Tenn App. 196. 
43 C.J. p 1281 note 86. 

Bvldenca held suffloisat to go to 
Jury as to negligence in respect of: 

(1) Failing to remove from water¬ 
course dangerous obstruction caused 
by fallen wall after receiving notice 
thereof.—^Lucas v. City of Louisiana 
Mo.App., 173 S.W.2d 629. 

(2) Maintaining Insufficient cul¬ 
vert.—City of Richmond v. Wnght, 
145 S.E. 732, 151 Va 944. 

(3) Use of diligence to locate and 
stop leak before breaking of water 
main.—^Rlegel & Co. v. City of Phila¬ 
delphia, 146 A. 837, 296 Fa 266. 

(4) Other matters see 48 C.J. p 
1281 note 86 [b]. 

Permanent damage 

In landowner's action for damage 
caused by town's sewage disposal in¬ 
to stream, plaintiff had right to have 
issue submitted for permanent dam¬ 
age.—^Wagner v. Town of Conover, 
156 S.E. 167, 200 N.C. 82. 

30. U.S.—^Harllee v. City of Gulf¬ 
port, C.C.AM188.. 120 F.2d 41. 

Ala—City of Bessemer v. Chambers, 
8 So.2d 163, 242 Ala 666. 

Cal.—^Mehollln v. Ysuchlyama, 77 P. 
2d 856, 11 Cal.2d 68—Sanders v. 
City of Long Beach, 129 P.2d 611, 
64 Cal.App.2d 651—^Bauman v. Oty 
and County of San Francisco, 108 
P.2d 989, 42 Cal.App.2d 144—Plgnet 
V. City of Santa Monica, 84 P.2d 
166, 29 C;al.App.2d 286. 

Conn.—Carta v. City of Norwalk, 145 
A 158, 108 Conn. 697. 

D.C.—^District of Columbia v. Rich¬ 
ards, 128 F.2d 297. 75 U.S.App.D.a 
349. 

Ill.—Costello V. City of Aurora. 15 
N.E.3d 38, 295 IllApp. 5l0-^az- 
zard V. City of Chicago, 269 liL 
App. 166. 

Iowa—Cox V. City of Des Moines^ 7 
N.W 2d 32. 283 Iowa 272. 
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all the circumstances, the municipality exercised or¬ 
dinary care and prudence to discover and remedy 
the defect or obstruction,31 whether it had sufficient 
time to remedy the defect or obstruction,®^ whether 


the defect or obstruction was reasonably necessary 
for public improvement,33 or whether it was such 
as to have created a reasonable apprehension of 
danger ;34 and it is erroneous for the court in such 


Md.—^Reed v. Mayor and City Council 
of Baltimore. 188 A. 15, 171 Md 
115. 

Mass.—Towner v. City of Melrose, 25 
N.E2d 836, 305 Mass. 165. 

Minn.—^Heitman v. Lake City, 30 N. 

W.2d 18. 225 Minn. 117. 

Miss.—City of Jackson v. McFadden, 
177 So. 755, 181 Miss. 1—Standard 
Oil Co. V. Decell, I'SS So. 379, 175 
Miss. 251. 

Mo.—^Klngr V. City of St. Louis, App, 
155 S.W.Sd 637—^Brown v. City of 
Marshall, 71 S.W.2d 856, 22S Mo. 
App. 586. 

K.H.—Doualas v. HoUis, 172 A. 433, 
86 N.H. 578. 

N.J.—Buckelew ▼. City of New 
Brunswick, 174 A. 699, 118 N.J. 
Law 838. affirmed 178 A. 785. 115 
N.J.Law 112, followed in Gordon 
V. City of New Brunswick, 178 A. 
785. 115 N.J.Law 172. 

N.T.—Louahran v. City of New York, 
83 N.B2d 136, 298 N.T. 320—Col- 
lentlne v. City of New York, 17 N. 
R2d 792, 279 N.Y, 119—Hansen v. 
Now York City Housing Authority, 
68 N.Y.S.2d 71. 271 App.Dlv. 986— 
Levine v. City of Auhum, 41 N. 
Y.S.2d 619, 266 App.Div. 820—Hyde 
V. City of Utica, 20 N.Y.S.2d 335, 
259 App.Div. 477—Rafsky v. City 
of New York. 12 N.Y.S.2d 560, 257 
App.Div. 856—^Lamm v. City of 
Buffalo, 238 N.Y.S. 516. 235 App. 
Div. 599—Jones v. Eane & Roach, 
48 N.Y.S.3d 140, 183 Misc. 37— 
Duren v. City of Binghamton, 15 
N.Y.S.2d 618, 172 Mlsc. 680. af¬ 
firmed 18 N.Y.S.2d 518, 258 App. 
Dlv. 694, affirmed 28 N.R2d 918, 
283 N.Y. 467. 

Ohio.—Gorsuch v. City of Springfield, 
App., 81 N.E.3d 898. 

Or.—^Bennett v. City of Portland, 265 
P. 433. 124 Or. 691. 

Pa—Styer v. City of Reading, 61 
A 2d 383, 8«0 Pa. 212—Relchvalder 
V. Borough of Taylor, 185 A. 270, 
322 Pa. 72—Paraska v. City of 
Scranton, 184 A. 276, 123 Pa.Super. 
1—Styer v. City of Reading, Com. 
PL, 40 Berks Co.L.J. S3. 

Tex.—Jones v. State Pair of Texas, 
Glv.App., 127 S.'W’.2d 948. error dis¬ 
missed, Judgment correct—City of 
Beaumont v. Dougherty, Clv.App., 
298 S.W. 631, affirmed, Gom.App., 
9 S.W.2d 1030. 

"Vau —^Richmond Bridge Corporation 
V. Prlddy, 187 S.B. 618, 167 Va. 114. 
43 C.J. p 1281 note 87. 

Absence of dlxeot arvidance 
Facts and circumstances firom 
which Jury might conclude that cltsr's 
employees were guilty of negligence 
contributing to drowning of boy In 
municipal awlmmlng pool may be 


considered, and case submitted to Ju¬ 
ry, although there was no direct evi¬ 
dence thereof.—Thayer v. City of St. 
Joseph, 54 S.W.2d 442, 227 Mo.App. 
623. 

Nonsuit improperly granted 

In action against city for Injuries 
sustained when park bench tipped 
over backward as plaintiff sat down, 
plaintiff's evidence that accident was 
caused by absence of pin was suffi¬ 
cient to require city to go forward 
with the evidence, and nonsuit at 
conclusion of plaintiff's case was im¬ 
properly granted, notwithstanding 
plaintiff failed to show notice to city 
of defect In bench prior to accident, 
where plaintiff's evidence might rea¬ 
sonably lead to inference of neglect 
of duty on part of city.—Warner v. 
City of Albany, 81 N.Y.S.2d 76. 262 
App.Dlv. 677. 

Svldenoe hMd auffleient to go to 
Jury as to negligence In respect of: 

(1) Building of fire and permitting 
it to bum over plaintiffs' land.—City 
of Marion v. Nunn, 166 S.W.2d 298, 
292 Ky. 261. 

(2) Maintaining park roadway 
near cliff.—Nelson v. City of Duluth. 
214 N.W. 774, 172 Minn. 76. 

(3) Maintenance and guarding of 
pool or other public swimming place. 
Mo.—^Thayer v. City of St. Joseph. 

64 S.W.2d 442, 227 Mo.App. 623— 
Nation V. City of St. Joseph, App., 
6 S.W.2d 1106. 

S.D.—^Norberg v. City of Watertown, 
221 N.W. 700, 63 S.D. 600. 

Tex.—^Ronaley v. City of Fort Worth, 
ClvApp.. 140 S.W.2d 257, error dis¬ 
missed, Judgement correct. 

43 G.J. p 1281 note 87 [a] (6), (7). 
Nallura to take preoautloae against 
Injury 

Okl.—^Dean v- City of Bartlesville, 66 
P.2d 140, 176 Okl. 460. 

Tex.—City of Beaumont v. Dougher¬ 
ty. Civ.App., 298 S.W. 631, affirmed, 
Com.App.,^ 9 S.W.2d 1030. 

Onvel pit 

In action by employee against dty 
for injuries resulting from cave-in 
of gravel pit, whether plaintiff 
should have been warned of the dan¬ 
ger of working in the pit was for 
Jury.—dty of Denton v. Wliite, Tex. 
Civ.App., 179 S.W.2d 834, error re¬ 
fused. 

8L Conn.—^Tlrendi ▼. City of Water- 
bury, 23 A.2d 919, 128 Conn. 464. 
Ga—Seymour v. City of Elberton, 20 
S.E.2d TBl, 67 GaApp. 426. 

Kan.—Billings v. City of Wichita, 62 
P.2d 869, 144 Han. 742. 

Ky.—City of Covington v. Lovelace. 
49 S.W.2d 593, 248 Ky. 627. 
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Mass—Trites v. City of Melrose, 61 
N.E.2d 656. 818 Mass. 878. 

Mo.—^Brooks v. dty of Ste. Gene¬ 
vieve, App., 164 S.W.2d 164—Brolln 
V. City of Independence, 114 S.W. 
2d 199. 232 Mo.App. 1056—Stewart 
V. Sheidley, 16 S.W.2d 607. 228 Mo. 
App. 654—^Nation v. City of St. 
Joseph, App., 6 S.W.2d 1106. 
N.H.—Douglas v. Hollis, 172 A. 433, 
86 N.H. 578. 

N.Y.—Knoechel v. Inztrlllt^ 16 N.Y. 
S.2d 680. 

Ohio.—Smith-Kasson Co. v. Dlrr, 180 
N.E. 197, 41 Ohio App. 385. 

OkL—^Town of Okemah v. Lindsey, 
176 P.2d 489, 198 Okl. 114. 

Tex.—City of Denton v. White, Civ. 
App., 179 S W.2d 834. error refused 
—Sitaa V. City of San Angelo, Civ. 
App., 177 S.W.2d 85, affirmed 183 
S.W.2d 417, 148 Tex. 154. 

43 C.J. p 1282 note 88. 

XnspaotlOBi 

In pedestrian's action for injuries 
sustained when cover of a catch 
basin tilted and slid aside allowing 
pedestrian to fall into basin, wheth¬ 
er there was a reasonable inspection 
Of the cover by the municlpeJlty was 
for the Jury.—^Baker v. Granite City, 
37 N.E.2d 872, 311 IlLApp. 686. 

Xoy street 

City's negligence in falling to cov¬ 
er icy street crossing with sand and 
gravel available for such purpose, al- 
thougb equipped euid employing men 
to do BO, held for Jury In action for 
injuries to pedestrian falling on such 
crossingj—Staples v. City of Spencer, 
271 N.W. 200, 222 Iowa 1241. 

32. Cal.—George v. City of Los An¬ 
geles, 124 P.2d 872, 51 CaLApp.2d 
311. 

N.Y.—Crandall v. City of Amster^ 
dam, 4 N.Y.S.2d 372. 254 App.Div. 
39, appeal denied 4 N.Y.S.2d 1023, 
264 App.Div. 800, affirmed 19 N.E. 
2d 926, 280 N.Y. 5.27. 

Pa.—Kelser v. Philadelphia Transp. 

Co., 61 A2d 715, 36« Pa. 866. 

48 C.J. p 1282 note 89. 

33. Pa.—^Frazier v. Butler Borough, 
33 A. 691, 172 Pa. 407, 6l Am.S.R. 
739. 

Va.—Tanner v. Culpeper Constr. Co., 
88 S.E. 1052, 117 Va. 154, Ann.Cas. 
1917E 794. 

34. Iowa.—^Blrd v. City of Keokuk, 
284 N.W. 488, 226 Iowa 456—How¬ 
ard V. City of Waterloo, 221 N.W. 
812, 206 Iowa 1109. 

Ky.—City of Providence v. HUnter, 
21 S.W.2d 185, 231 Ky. 72. 

Mo.—^Taylor v. Kansas City, 112 S. 
W.2d 662, 842 Mo. 109—Stlth v. J. 
J. Newberry Co.* 79 S.W.2d 447, 
886 Mo. 467. 
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cases to dispose of the case without the interven¬ 
tion of the jury, as by dismissal, nonsuit, or by di¬ 
rection of a verdict.35 

Determination by court Where, however, the 
evidence is legally insuflScient, or where the faers 
are undisputed and the inference to be drawn from 
them is clear and certain, the question of defend¬ 
ant’s negligence is one of law for the court and it 
may dispose of the question without the interven¬ 
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tion of a jury,^^ as by a dismissal or nonsuit^? or 
by directing a verdict for defendant and this 
rule has been applied in considering the munici¬ 
pality’s liability with respect to sewers and waters,®® 
public grounds and other municipal property,and 
injury to municipal employees."^^ Also, the court 
need not submit to the jury a question of negli¬ 
gence, other than that on which the action is based, 
although there is evidence of such negligence,^® 


K.H.—Shea v. City of Manchester, 8 
A.2d 103, 89 N.H. 547. 

N.Y.—^Hayton v. McLaug^hlin, 43 K. 
E.2d 813, 289 N.Y. 66—Seller v. 
City of New York, 278 N.Y.S. 131, 
243 App.Dlv. 789—^Knoechel v. In- 
zlrlllo. 16 N.Y.S.2d 680. 

Okl.—City of Guymon v. Eaton, 141 
P.2d 555, 193 Okl. 73—Hale v. City 
of CushlDff. 127 P.2d 818. 191 Okl. 
137—City of Tulsa v. Lewis. 117 
P.2d 784, 189 Okl. 470-^lty of Ok¬ 
mulgee V. Bridges, 94 P.2d 927, 185 
Okl. 537. 

43 CJ. P 1282 note 91. 

33. Conn.—Carta v. City of Nor¬ 
walk. 145 A. 158. 108 Conn. 697. 

N.Y.—Windlsch v. City of New York, 
35 N.Y.S.2d 593, 264 App.Dlv. 881. 

Tenn.—^Town of Dickson v. Stephens, 
96 S.W.2d 201, 20 TennJLpp. 195. 

43 C.J. P 1282 note 92. 

36. TT.S.—Jones v. City of Columbus. 
Miss.. C.aA.Miss., 134 F.2d 464. 

Ariz.—City of Glendale v. Sutter, 96 
P.2d 569. 54 Ariz. 32*6. 

Ill.—Strappelll v. City of Chicago, 20 
N.B2d 43, 371 Ill. 72—Arnett v. 
City of Roodhouse, 71 N.E.2d 849. 
330 IlLApp. 624. 

Iowa.—^Humphrey v. City of Des 
Moines, 20 N.W.2d 25, 236 Iowa 
800—^Russell v. Sioux City, 290 
N.W. 708, 227 Iowa 1302—Nichols 
Roofing & Paving Co. v. City of 
Des Moines, 245 N.W. 358, 215 
Iowa 894—Geringer v. Town of 
Idarcus, 212 N.W. 365, 203 Iowa 
41. 

Ky.—Wright v. Louisville & N. R. 
Co.. 40 S.W.2d 1003, 240 Ky. 73. 

Md.—Chambers v. Mayor and Coun¬ 
cil of City of Baltimore, 200 A. 
382. 175 Md. 203. 

Minn.—Mesberg v. City of Duluth, 
254 N.W. 697, 191 Minn. 393. 

Mo.—^Ray v. City of Poplar Bluft 
App., 102 S.W.2d 814. 

N.J.—Slvak V. City of New Bruns¬ 
wick, 3 A.2d 566, 122 N.J.Law 
197—Callan v. City of Passaic, 141 
A. 778. 104 N.J.Law 648. 

N.C.—Barnett v. Elizabeth City, 24 
S.E.2d 264, 222 N.C. 760—Mlsen- 
helmer v. Town of Troy, 188 S.E. 
296, 209 N.a 838. 

Okl.—City of Gusnnon v. Eaton, 141 
P.2d 665. 198 Okl. 73—Hale v. City 
of Cushing. 127 P.2d 818, 191 Okl. 
137—City of Tulsa v. Roberts, 107 


P.2d 1006, 88 Okl. 249—Oklahoma 
City V. Cantrell. 72 P.2d 381, ISl 
Okl. 66—^Patrick v. Oklahoma City, 
41 P.2d 103, 170 OkL 545. 

Pa.—Schramm v. City of Pittsburgh, 
9 A.2d 373, 337 Pa. 65—Dunkerton 
V. Borough of North Braddock, 19 S 
A. 677, 330 Pa. 89—Cora v. Borough 
of Kingston, 150 A. 884, 300 Pa. 
159—Siger v. City of Pittsburgh, 
39 A.2d 296, 156 Pa Super. Si- 
Hammer V. City of Philadelphia, 
158 A. 659, 104 Pa.Super. 119. 

Tex.—City of Waco v. Darnell, Com. 

App., 85 S.WJd 134. 

Utah.—Ray v. Salt Lake City, 69 P. 
2d 256. 92 Utah 412, 119 A.L.R. 153 
—Jensen v. Logan City, 57 P.2d 
708. 89 Utah 347. 

Wash.—^Hunt v. City of Bellingham. 

17 P.2d 870, 171 Wash. 174. 

43 aj. p 1282 note 93. 

37- N.Y.—Snyder v. Younle. 46 N.Y. 
S.2d 644, 267 App.Div. 922—Beat¬ 
rice V. City of New York, 20 N.Y. 
S.2d 793, 260 App.Dlv. 7—Sparber 
V. City of New York. 16 N.Y.S.2d 
798, 258 App.Div. 927, reargument 
denied 17 N.Y.S.2d 1013—^Lenehan 
v. City of New York, 3 N.Y.S.2d 
209, 253 App.Div. 693. 

N.C.—White v. City of Charlotte. 189 
S.E. 492, 211 N.C. 186. 

Fa.—^Manofl v. Poskalis, Com.Pl., 40 
Lack.Jur. 92—Simone v. Eagle 
Clothing Co., Com.PL, 35 Luz.Leg. 
Reg. 317—Wright v. City of Wash¬ 
ington, Com.Pl., 24 Wash.Co. 130. 

43 CJ. p 1282 note 94. 

38. D.C.—^McLaughlin v. District of 
Columbia, 148 F.2d 118, 80 U.S. 
APP.D.C. 410. 

m.—^Haymes v. City of Chicago, 279 
IlLApp. 481—Hobbs v. City of Chi¬ 
cago, 248 IlLApp. 183. 

Fa.—Rogers v. South Philadelphia 
NaL Bank, 50 A.2d 697, 160 Pa. 
Super. 164. 

Tex.—^Clty of Waco v. Stinnett, Civ. 
App., 177 S.W.2d 823, affirmed 180 
S.W.2d 433, 142 TeX 648. 

43 CJ. p 1282 note 95. 

39. Ala.—City of Birmingham v. 
Nichols, 1 So.2d 5, 341 Ala. 106. 

Iowa.—Platter v. City of Des Moines, 
21 N.W.2d 787, 237 Iowa 348. 
jsy .—City of Prestousburg v. Mellon, 
296 S.W. 1064, 220 Ky. 808. 
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Mass.—Arlck v. City of Worcester, 
173 N.E. 417, 213 Mass. 134. 
Minn.—^Power v. Village of Hibbing. 

233 N.W. 597, 183 Minn. 66. 

Mo.—^Kent v. City of Trenton, App., 
48 S.W.2d 571. 

Mont.—^Frisbee v. City of Cut Bank, 
119 P.2d 272, 112 Mont. 586. 

N.J.—S. Kosson & Sons v. Union 
Bldg. & Const. Co.. 151 A 633, 108 
N.J.Law 111. 

Damage 

(1) Evidence in action against mu¬ 
nicipality for negligent maintenance 
of sewer system held insufficient to 
authorize submission of illness as 
Item of damage.—City of Sayre v. 
Rice, 269 P. 361, 133 Okl. 95. 

(2) Where plaintiff suffered dam¬ 
age to his land from two fioods 
caused by break In city sewer line 
and city was not liable for damage 
I caused by first flood but was liable 
! for damage caused by second flood, 

j evidence, which was uncertain as to 
total damage caused by both floods 
and was further uncertain as to ap¬ 
portionment of damage between the 
two floods and which offered no 
reasonable yardstick by which Jury 
might make apportionment, was in¬ 
sufficient to take Issue of damage to 
jury.—^Platter v. City of Des Moines, 
21 N.W.2d 787, 287 Iowa 848. 

40. Fla.—^Llsk v. City of West Palm 
Beach, 36 So.2d 197. 

Iowa.—Cox V. City of Des Moines. 

16 N.W.2d 234. 235 Iowa 173. 

N.J.—Smith v. City of Camden, 181 
A 160. 115 N.J.Law 503. 

N.Y.—Storms v. City of Fulton, 32 
N.Y.S.2d 395. 263 App.Dlv. 927— 
Lane v. City of Buffalo, 250 N.Y. 
S. 579, 232 APP-Div. 334. 

Okl.r~Clty of Tulsa v. Harman, 299 
P. 462, 148 Okl. 117—City of Ho¬ 
miny V. Mualck, 278 P. 1094, 137 
Okl. 246. 

Pa.—Jacob v. City of Pittsburgh, 198 
A 639, 380 Peu 587—Lemak v. City 
of Pittsburgh, 28 A2d 354, 147 Pa. 
Super. 62. 

41. Mo.—Fischer v. City of Cape 
Girardeau, 181 S.W.2d 621, 345 Mo. 
122—^Emrlck v. City of Springfield, 
App., 110 S.W.2d 840. 

42. Wis.—Gtordon v. Sulllvaii, 93 N. 
W. 457, 116 Wis. 548. 

43 C.J. p 1283 note 96. 
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c. Sufficiency and Safety of Way or Public 
Place 

(1) In general 

(2) Lights, guards, and warnings 
(1) In General 

Ordinarily It la a question for the Jury or other trier 
of the facts, on conflicting evidence, whether or not 
there existed, at the time and place of the accident, a 
defect, obstruction, or dangerous condition for which the 
defendant was responsibie, and whether or not the way 
was thereby rendered unsafe; but where the evidence Is 
such as to permit but one Inference to be reasonably 
drawn therefrom the question Is one of law for the court. 


Where the evidence is conflicting or is such that 
reasonable minds might arrive at different con¬ 
clusions, it is a question for the jury or other 
trier of the facts whether or not there existed, at 
the place and time of the accident, a defect, ob¬ 
struction, or dangerous condition, for which de¬ 
fendant was responsible,^* as whether the particu¬ 
lar defect or obstruction rendered the street or side¬ 
walk unsafe for public travel, or whether the way 
was reasonably safe and sufficient for travel not¬ 
withstanding the defect or obstruction,^4 and in 
cases of this nature and character it is error on the 


43. Ala.—City of Blrmlugham v. 
Monette, 1 So.2d 1, 241 Ala. 109, 
133 A.L.H. 1020. 

Cal.—Fackrell v. City of San Dleero. 

157 P.2d 625. 26 Cal.2d 196. 158 
A.Li.R. 773—Allen v. City of Los 
Angeles. 110 P.2d 75. 43 Cal.App.2d 
65—^Ackers v. City of Los Angeles, 
104 P.2d 899, 40 Cal.App.2d 60— 
Sheckles v. Clinton Const. Go., 258 
P. 107, 84 CaLApp. 420. 

Conn.—^Rogers v. City of Meriden. 
146 A. 735, 109 Conn. 324, 71 A.L. 
R. 749. 

Ga.—Seymour v. City of Rlberton. 

20 S.R2d 767, 67 Ga.App. 426. 
Ind.—City of Indianapolis v. Rey¬ 
nolds, 39 N.E.2d 788, 111 IndApp. 
601. 

Mass.—Whittaker v. Town of Brook¬ 
line, 60 N.R2d 85. 318 Maas. 19— 
Bowman v. City of Newbursrport, 
88 N.R2d 682. 310 Mass. 478— 
Liynch v. First Nat. Bank of Bos¬ 
ton, 85 N.R2d 488. 309 Mass. 468— 
George v. City of Malden, 176 N.E. 
53, 274 Mass. 606—Guidi v. Town 
of Great Barrington, 172 N.E. 916, 
272 Mass. 577—^Wltham v. City of 
Boston, 159 N.E. 500, 262 Mass. 
291—^Messner v. City of Springfield. 

158 N.E. 326, 261 Mass. 142— 
Clutterbuck v. City of Springfield, 
168 N.E. 259, 261 Mass. 64. 

Mont.—Watson v. City of Bozeman, j 
156 P.2d 178, 117 Mont. 6—Tiddy 
V. City of Butte, 65 P.2d 605, 104 
Mont. 202. 

N.J.—^Newman v. Ocean Township, 21 
A.2d 841, 127 N.J.Law 287—Frede¬ 
ricks V. Town of Dover, 16 A.2d 
784. 125 N.J.Law 288. 
N.T.—^llentine v. City of New York, 
17 N.R2d 792, 279 N.T. 119—An- 
nino V. City of Utica, ll N.R2d 
726, 276 N.Y. 192—Knoechel v. 
InziriUo, 16 N.Y.S.2d 680. 

R.I.—Allen v. Pepin, 69 A.2d 849. 

Tex.—^Magnolia Petroleum Co. v. 

Long, 86 S.W.2d 450. 126 Tex. 195. 
Utah.-^enaen v. Logan City, 83 P. 
2d 311, 96 Utah 53, affirmed 88 P.2d 
459, 96 Utah 622—Jensen v. Logan 
City, 67 P.2d 708, 89 Utah 347. 

43 C.J. p 1283 note 97. 

Insnfllolency ox want of repair 
Under statute requiring city to 
keep its streets or sidewalks reason¬ 


ably safe, insufficiency or want of re¬ 
pair is generally for Jury to de¬ 
termine in view of surrounding cir¬ 
cumstances, unless circumstances are 
so clear as to leave no room for rea¬ 
sonable controversy.—^McCormick v. 
City of Racine, 277 N.W. 646. 227 
Wis. 83. 

Photographs 

It was for Jury to determine 
weight to be given to photographs 
of alleged defect in street causing 
injuries to pedestrian, in connection 
with other evidence.—Jackson v. City 
of Nashville. 68 S.W.2d 187, 17 Tenn. 
App. 413. 

44. Arlz.—^Rush v. City of Globe, 

109 P 2d 841, 66 Ariz. 530. 

Cal.—^Palmer v. City of Long Beach, 
199 P.2d 962—Eastllck v. City of 
Los Angeles, 177 P.2d 568. 29 Cal. 
2d 661—Balkwill v. City of Stock- 
ton, 123 P.2d 596, 50 Cal.App.2d 
661—^Allen v. City of Los Angeles, 

110 P.2d 75, 48 Cal.App.2d 65— 
Ackers v. City of Los Angeles, 104 
P.2d 399, 40 Cal.App.2d 50-Bige¬ 
low v. City of Ontario, 99 P.2d 298, 
87 Cal.App 2d 198. 

G€L—Belcher v. City of Atlanta, 31 
S.E.2d 612, 71 Ga.App. 695—City 
of Rome v. Brinkley, 187 S E. 
911, 54 Ga.App. 391—City of At¬ 
lanta V. Hawkins, 166 S.E. 262, 

46 Ga.App. 847. 

Ill.—Bybee v. City of Collinsville, 
76 N.R2d 66, 832 IlLApp. 858. 

Ind.—City of Terre Haute v. Myers, 
24 N.E2d 698. 216 Ind. 849. 

Iowa.—Thomas v. City of Fort Madi¬ 
son, 281 N.W. 748, 226 Iowa 822. 
Ky.—City of Louisville v. Verst, 218 
S.W.2d 617, 308 Ky. 46—City of 
Bowling Green v. Ford, 92 S.W.2d 
744, 263 Ky. 528—Prather v. City 
of Louisville, 49 S.W.2d 1001, 243 
Ky. 763—City of Covington v. 
Lovelace, 49 S.W.2d 593, 243 Ky. 
627—City of Paintsvllle v. Spears, 

47 S.W.2d 727, 242 Ky. 762—City 
of Louisville v. Hale's Adm'r, 87 
S.W.2d 20, 238 Ky. 182. 

Md.—^Leonard v. Lee, 62 A.2d 259. 
Mich.-Bates v. City of Detroit, 219 
N.W. 632, 242 Mich. 651. 

Miss.—City of Meridian v. Akin, 10 
So.2d 194, 193 Miss. 505. 
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Mo.—^Taylor v. Kansas City, 112 S.W. 
2d 662, 342 Mo. 109—Stlth v. J. J. 
Newberry Co., 79 S.W.2d 447. 336 
Mo. 467—^Lampe v. Kansas City, 
App., 49 S.W.2d 627—Moore v. 
Monajrch Gasoline & Oil Co., 85 
S.W.2d 669, 225 Mo.App. 115. 

Neb.—^Pinches v. Village of Dickens, 
254 N.W. 877, 127 Neb. 239. 

N.Y.—Carr v. City of New York, 
24 N.E.2d 180, 281 N.Y. 469— 

Carroll v. City of Binghamton, 17 
N.Y.S.2d 56. 258 App Div. 1023— 
James v. Pride Transp. Co., 289 
N.Y.S. 23. 248 App.Div. 779—Knoe¬ 
chel v. Inzlrlllo. 16 N.Y.S.2d 680. 

N.D.—Maloney v. City of Grand 
Porks, 16 N.W.2d 769. 73 N.D. 446. 

Ohio.—^Kercher v. City of Conneaut, 
65 N.R2d 272, 76 Ohio App. 491. 

Okl.—Town of Okemah v. Lindsey, 
176 P.2d 489, 198 Okl. 114—Okla¬ 
homa City V. Marshall, 169 P.2d 
1020, 197 Okl. 302—City of Tulsa 
V. Lewis, 117 P.2d 784, 189 Okl. 
470. 

Pa.—^Brlnkos v. City of McKeesport, 
7 A.2d 516, 136 Fa.Super. 626— 
McCarthy v. City of Pittsburgh, 
193 A. 358. 127 Pa.Super. 399— 
Kuntz V. City of Pittsburgh, 187 
A. 287, 128 Pa.Super. 394—Conklin 
V. City of Scranton, Com.Pl., 49 
Lack.Jur. 63. 

R.I.—^Fontaine v. Follett, 155 A. 
363, 51 R.I. 418. 

Tenn.—City of Nashville v. Brown, 
157 S.W.2d 612, 25 Tenn.App. 340. 

Utah.—Christensen v. Utah Rapid 
Transit Co.. 27 P.2d 468, 83 Utah 
231. 

Va.—Stockton v. City of Charlottes¬ 
ville, 16 S.E.2d 376, 178 Va. 164. 

Wash.—^Ager v. City of Tacoma, 17 
P.2d 601, 171 Wash. 78—Wleber v. 
City of Everett, 283 P. 1085, 155 
Wash. 167. 

Wis.-Mead v. City of Richland Cen¬ 
ter. 297 N.W. 419, 237 Wis. 637— 
McCormick v. City of Racine, 277 
N.W. 646, 227 Wis. 83. 

43 C.J. p 1283 note 98. 

Oatoh basin 

City was not negligent as matter 

of law in placing cover over catch 

basin without fastening it to ground. 

—City of Natchez v. Cranfleld, 124 

So. 666. 166 Miss. 640. 
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part of the court to dispose of the case without the 
intervention of the jury>5 

This rule has been applied with respect to such 


defects and obstructions as inequalities, elevations, 
and projections,^® holes, depressions, and abrupt 
slopes, 47 coalholes and other permanent openings,4® 
flares or fires,4® overhanging and falling objects,®® 


Plan of constmetlon 

(1) Case was for jury only where 
plan of sidewalk construction was 
negligent as matter of law.—Quest 
V Town of Upton, 252 P. 606, 36 
Wyo. 1—48 C.J. p 12S3 note 98 [g] 
( 1 ). 

(2) Determination of city council 
that street improvement plan was 
safe did not affect propriety of sub¬ 
mitting to Jury question of reason¬ 
able safety of plan.—City of Prov¬ 
idence V. Hunter, 21 S.W.3d 135, 231 
Ky. 73. 

(3) In action against city for in¬ 
juries to pedestrian who fell on side¬ 
walk at night, whether temporary 
structure used as a sidewalk was 
constructed In customary or usual 
manner was for jury.—^Allen v. City 
of Los Angeles, 110 P.2d 75, 48 Cal. 
App.2d 65. 

45. Ala.—^Birmingham Water Works 
Co. V. Walker, 8 So.2d 827, 243 
Ala. 149. 

N.T.—Schenck v. City of New York, 
83 N.Y.S.2d 551, 263 App.Dlv. 901. 

43 C.J. p 1285 note 99. 

4G. Cal.—^Allen v. City of Los An¬ 
geles, 110 P.2d 75, 43 CalALpp.2d 
65—^Barrett v. City of Sacramento, 
18 P.2d 856, 128 CaLApp. TOS. 
Idaho.—Borland v. City of Hailey, 
101 P.2d 17, 61 Idaho 333. 

Ky.—City of Louisville v. Wheeler, 
191 S.W.2d 386, 301 Ky. 222. 
Mass.—^Becker v. City of Boston, 72 
N.E.2d 524, 821 Mass. 230—Smith 
V. City of Fall River, 3 N.E.2d 
217, 295 Mass. 88. 

Mo.—^Lithegner v. City of St. Louis, 
App., 126 S.W.2d 925—Ward v. City 
of Portageville, App., 106 S.W.2d 
497. 

Mont.—^Nord v. Butte Water Co., SO 
P.2d 809, 96 Mont. 311. 

N.T.—Larsen v. City of New York, 
54 N.T.S.2d 628, 269 App.Div. 763— 
Braman v. City of New York, 279 
N.T.S. 67, 244 App.Div. 735. 

N.D.—Maloney v. City of Grand 
Porks, 16 N.W.2d 769, 78 N.D. 
445. 

Okl —Smith v. City of Tulsa, 45 P.2d 
689. 172 Okl. 515. 

Pa.—Kuntz v. City of Pittsburgh, 
187 A. 287, 123 Pa.Super. 394— 
Birmingham v. City of Carbondale, 
Com.Pl., 39 LackJur. 80, 29 Mun. 
L.R. 207. 

R.I.—Quinn v. Stedman, 146 A. 618, 
50 R.1. 163, 65 A.L.R. 875. 

Tenn.—City of Memphis v. McCrady, 
124 S.W.2d 248. 174 Tenn. 162. 
Utah.—Ray v. Salt Lake City, 69 P. 

2d 256, 92 Utah 412, 119 A.L.R. 158. 
Wis.—^Le May ▼. City of Oconto, 


281 X.W. 688, 229 Wis. 65, 118 A. 
L.R. 1019. 

I 47- Arlz.-Dlllow v. City of Yuma, 
97 P.2d 535, 55 Ariz. 6. 

Cal.—Palmer v. City of Long Beach, 
199 P.2d 952—Laurenzi v. Vrani- 
zan, 155 P.2d 633, 25 Cal.2d S06— 
Balkwill V. City of Stockton. 123 
P.2d 596, 50 Cal App.2d 661— 

Ackers v. City of Los Angeles. 104 
P.2d 399, 40 Cal.App.2d 50—Hook 
V. City of Sacramento, 5 P.2d 643, 
118 Cal.App. 547. 

Conn.—Alston v. City of New Haven, 
60 A.2d 502, 134 Conn. 686—^Parker 
V. City of Hartford, 190 A. 866, 
122 Conn. 500. 

Fla.—City of Jacksonville v. Green. 
9 So.2d 872, 161 Fla. 205—City of 
St Petersburg v. Roach, 4 So.2d 
367. 148 Fla. 316. 

Ga.—^Mayor and Council of Buford v. 
Medley. 197 S.H. 494, 58 Ga.App. 
48. 

Ill.—White V. City of Belleville. 5 
N.E.2d 216, 864 Ill. 577. conformed 
to 9 N.E.2d 68, 290 Ill.App. 616— 
Brown v. City of Streator, 69 N.E. 
2d 338. 834 IlLApp. 659—Kuhn v. 
City of Chicago, 49 N.K2d 562, 
819 IlLApp. 525. 

Ky.—City of Louisville v. Verst, 213 
S.W.2d 617, 808 Ky. 46—City of 
Covington v. McGill, 133 S.W.2d 
787, 280 Ky. 607—City of Cynthi- 
ana v. Sersion, 88 S.W.2d 672, 261 
Ky. 667—City of Louisville v. 
Flanders, 7 S.W.2d 614, 225 Ky. 
41. 

Mass.—^Bagdikian v. City of Worces¬ 
ter. 63 N.E.2d 893, 318 Mass. 707— 
Trites v. City of Melrose, 61 N.R 
2d 656, 818 Mass. 378—Callagy v. 
City of Boston, 7 N.E.2d 423. 297 
Mass. 53—Sylvia v. City of Boston, 
179 N.E. 218, 278 Mass. 76—Duffy 
V. City of Boston, 175 N.E. 54, 275 
Mass. 13—Witham v. City of Bos¬ 
ton, 159 N.E. 600, 262 Mass. 291. 

Mich.—^Parker v. Kettinger, 241 N.W. 
226, 257 Mich. 886. 

Mo.—^Edmonston v. Kansas City, 
App., 139 S.W.2d 1078—Sanders v. 
Kansas City, 107 S.W.2d 795, 232 
Mo.App. 407—^Boone v. City of St 
Joseph, App., 1 S.W.2d 227. 

N.J.—Lovett V- Borough of EZeyport, 
42 A.2d 199, 138 N.J.Law 122. 

N.T.—Wilson V. Jaybro Realty & 
Development Co., 46 N.E.2d 497. 
289 N.Y. 410—Leach v. Town of 
Eastchester, 32 N.T.S.2d 565, 263 
App.Div. 898. 

Okl.—City of Tulsa v. Lewis, 117 
P.2d 784. 189 Okl. 470. 

Pa.—^Henn v. City of Pittsburgh, 22 
A.2d 743, 848 Pa. 256—^Thompson 
V. City of Philadelphia, 195 A. 174, 
129 Pa.Super. 174. 
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S.C.—^Patrick v. City Council of 
Charleston, 162 SE. 749, 164 S.C. 
507. 

Tenn.—City of Maryville v McCon- 
key. 90 S.W.2d 951, 19 Tenn.App. 
520. 

Tex—^Edgeworth v. City of Pelly, 
Civ.App., 173 S.W'.2d 254. 

Wis.—Gottlieb V. City of Ra.clne, 291 
N.W. 335, 234 Wis. 343—Blaschke 
V. City of Watertown, 275 N.W. 
538, 226 Vris. 1. 

43 C.J. p 1283 note 98 [b]. 

Depth of depression 
In action against city, testimony 
of former plumber, who measured 
depth of depression in sidewalk the 
morning after his wife had caught 
her foot in such depression and was 
thrown to the ground and Injured, 
was entitled to consideration by jury. 
—McCarthy v. City of Pittsburgh, 
198 A. 358, 127 Pa.Super. 399. 

1 481, Ala.—City of Birmingham v. 
Hornsby, 6 So.2d 884, 243 Ala. 
403. 

Iowa.—Armstrong v. City of Des 
Moines, 6 N.W.2d 287. 232 Iowa 
711. 

Mich.—^Buhler v. City of Detroit, 264 
N.W. 319. 274 Mich. 139. 

Mo.—^Bianchetti v. Luce, 2 S.W.2d 
129, 222 Mo.App. 282. 

Mont.—^McCloskey v. City of Butte, 
263 P. 267, 78 Mont. 180. 

N.C.—Gasque v. City of Asheville, 
178 S.E. 848, 207 N.C. 821. 

Va.—Stockton v. City of Charlottes¬ 
ville, 16 S.E.2d 376, 178 Va. 164. 

43 C.J. p 1283 note 98 [c]. 

Xdd of meter box 
In action against city for Injuries 
sustained when pedestrian stepped 
into meter box which was a part of 
municipal water distribution service 
and which was located in public 
sidewEdk near curb, evidence whether 
lid was Immovable when in position 
was for jury.—Fay v. City of Tren¬ 
ton, 18 A.2d 66. 126 N.J.Law 62. 
Sealing of coal hole 
In action against city by pedes¬ 
trian for injuries sustained when 
coalhole cover, imbedded in side¬ 
walk, tilted when pedestrian stepped 
on it, probative value of evidence, 
which was Introduced without ob¬ 
jection, that several weeks after 
pedestrian's injuries coalhole was 
sealed with lead about one-half inch 
thick around the rim of cover, was 
for jury.—^Baumgartner v. t>Lnsas 
City, Mo., 204 S.W.2d 689. 

49. Minn.—Schmit v. Village of Cold 
Spring. 13 N.W.2d 382, 216 Minn. 
466, 154 A.L.R. 1325. 

60. AriL.—^Missouri Pac. Transp. Co. 
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and slippery substanccs,*>i such as snow and ice.®® 
Ordinarily it is a question for the jury whether the 
particular defect or obstruction amounted to a pub¬ 
lic nuisance in the highway, as discussed infra sub¬ 
division d of this section, whether it was such a de¬ 
fect or obstruction as the municipality was bound 
to use reasonable care, diligence, and prudence to 
guard against and remedy,or whether the mu¬ 
nicipality exercised reasonable care in permitting 
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the defect or obstruction to remain^^ for an un¬ 
reasonable length of time.66 

Determination by court. Where, however, the 
evidence is insufficient, or is clear and undisputed, 
or is such that but one inference could reasonably 
be drawn therefrom, the question of negligence in 
respect of the particular defect or obstruction is one 
for the court.5® Where a defect in a street or side¬ 
walk is so slight or an obstruction so immaterial 
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V. Gray, 19S S.W.2d 417, 310 Ark. 
917. 

Ga.—Joyce v. City of Dalton, 36 
S.E.3d 104, 73 Ga.App. 209. 

43 C.J. p 1283 note 98 [d]. 

51. Mo.—^Fadem v. City of Sc. Louis, 
App., 99 S.W.2d 511. 

52. Colo.—City and County of Den¬ 
ver V. Caton, 114 P.2d 558. 108 
Colo. 170. 

Conn.—^Leltkowakl v. Town of Nor¬ 
wich, 3 A.2d 84, 125 Conn. 49— 
Young: V. Town of West Hartford, 
161 A. 523, 115 Conn. 884. 

Iowa.—^Ahem v. City of Des Moines, 
13 N.W.2d 296, 284 Iowa 113— 
Casper v. Sioux City, 238 N.W. 
591, 213 Iowa 69—Beardmore v. In¬ 
corporated Town of New Albin, 211 
N.W. 430, 203 Iowa 721. 

Kan.—Cates v. City of Independence, 
33 P.2d 161, 189 Kan. 805. 

Mo.—^Faden v. City of St Louis, 
App., 99 S.W.2d 611—^Rice v. Kan¬ 
sas City. App., 16 S.W.2d 669— 
Hhrdins: v. City of St Joseph, 7 
S.W.2d 707, 222 Mo.App. 749. 

N.T.—^De Simone v. City of New 
York, 26 N.Y.S.2d 267. 26l App. 
Div. 913. 

Pa.—^Fitaslmmons v. City of Pitts¬ 
burgh, Com.Pl., 93 Pittsb.Leg.J. 
269. 

43 C.J. p 1283 note 98 [fl. 

QuestloBs for Jury 

(1) Whether ice on street crossing 
where pedestrian fell was smooth 
or uneven.—^Tollackson v. City of 
Eagle Grove, 213 N.W. 222, 303 Iowa 
696. 

(2) Effect of city’s placing sand 
or gravel on ice.—Casper v. Sioux 
City, 238 N.W. 591, 213 Iowa 69. 

<S) Whether pedestrian was forc¬ 
ed by obstruction of sidewalk to go 
into street where she fell on ice.— 
Bensley v. Miles City, 9 P.2d 168, 
91 Mont 561. 

<4) Whether defective comice pro¬ 
jecting over sidewalk and permlttmg 
water to drip on walk resulting in 
Ice formation was nuisance.—Wright 
V. Atlantic & Pacific Tea Co., 246 
N.W. 846, 216 Iowa 565. 

53. Ala.—City of Birmingham v. 
White, 5 So.2d 464, 242 Ala. 211. 

Arlz.—^Dlllow V. City of Yuma, 97 
P.2d 535, 55 Arlz. 6. 

Cal.—^Balkwlll v. City of Stockton, 
123 P.2d 596, 60 Cal.App.2d 661. 


Ill.—Collins V. City of Chicago, 52 
N.B2d 473, 821 IlLApp. 73—Koch 
V. City of Chicago, 17 N.R2d 411, 
297 IlLApp. 103. 

Mass.—Bowman v. City of Newbury- 
port 38 N.E.2d 682, 810 Mass. 478. 
N.Y.—West V. City of New York, 191 
N.E. S64, 265 N.Y. 139. 

Ohio.—^Taylor v. City of Cincinnati, 
55 N.E.2d 724, 143 Ohio St 426, 155 

A.L.R. 44. 

OkL—City of Guymon v. Eaton, 141 
P.2d 565. 193 Okl. 73. 

B.I.—Quinn v. Stedman, 146 A. 618, 
50 R.1. 153, 65 A.L.R. 375. 

Tex.—City of Terrell v. Howard, 
Civ. App., 85 S.W.2d 283, error 
granted. 

Va.—^Buck V. City of Danville, 16 
S.E.2d 31, 177 Va. 682—City of 
Norfolk V. Hall, 9 S.E.2d 356, 175 
Va. 545. 

48 C.J. p 1285 note 2. 

Baagerous or defective condltloa 
Generally, whether a given set of 
facts or circumstances creates a dan¬ 
gerous or defective condition un¬ 
der statute imposing liability on city 
for failure to maintain streets in 
reasonably safe condition for use in 
proper manner is for the Jury.— 
Sandstoe v. Atchison, T. & S. F. By. 
Co., 82 P.2d 216, 28 Cal.App.2d 215. 
How duty performed 
Where reasonable and prudent men 
may fairly disagree on how village's 
duty to maintain sidewalks in rea¬ 
sonably safe condition shall be per¬ 
formed, question is for Jury.—^Rex v. 
Village of Lochmoor, 255 N.W. 748, 
268 Mich. 169. i 

54. Arlz—Dillow v. City of Yuma, 
97 P.2d 635, 55 Arlz. 6. 

Idaho.—^Berland v. City of Halley. 

101 P.2d 17, 61 Idaho 333. 

Ill.—^Luse V. City of Chicago, 53 
N.E.2d 262, 821 IlLApp. 638—Simon 
V. City of Chicago. 279 IlLApp. 
80. 

Kan.—^Hack v. City of Pittsburg, 
65 P.2d 680, 145 Kan. 383—Billings 
V. City of Wichita, 62 P.2d 869, 
144 Kan. 742. 

Mass.—^Buskey v. City of Worcester, 
82 N.E.2d 236. 

Mo.—^Nicholas v. Kansas City, App., 
171 S.W,2d 744—Bomhoft y. City 
of Jefferson, App., 128 S.W.2d 1080. 
N.Y.—O'Neill V. City of Port Jervis, 
171 N.E. 694, 253 N.Y. 428. 
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Okl.—City of Guymon v. Eaton, 141 
P.2d 555, 193 Okl. 73. 

Wash.—^Kennedy v. City of Everett, 
99 P.2d 614, 2 Wash.2d 660, opinion 
and denial of rehearing corrected 
108 P.2d 371, 4 Waah.2d 729. 

43 C.J. p 1286 note 3. 

56. CaL—George v. City of Los An¬ 
geles, 124 P.2d 872. 51 Cal.App.2d 
811. 

Ga.—City of Rome v. Alexander, 11 
S.E.2d 53. 68 Ga.App. 801. 

N.Y.—Crandall v. City of Amsterdam, 
4 N.Y.S.2d 372, 264 App.Dlv. 89^ 
appeal denied 4 N.Y.S.2d 1023, 254 
App.Dlv. 800, affirmed 19 N.E. 2d 
926. 280 N.Y. 527. 

Pa—Chldester v. City of Pittsburgh 
47 A.2d 130, 354 Pa 417. 

43 C.J. p 1285 note 4. 

Building material 

Whether continued obstruction of 
sidewalk with building material for 
more than thirty days was reason¬ 
able, necessary, and temporary held 
question for Jury.—O'Neill v. City of 
Port Jervis, 171 N.E. 694, 258 N.Y. 
423. 

66. U.S.—^Ray v. City of New York, 

C.C.A.N.Y., 108 F.2d 170. 

Ala—Corpus Juris cited In City of 
Birmingham v. Smith, 200 So. 880, 
882, 241 Ala 32. 

Arlz.—^Rush v. City of Globe, 109 
P.2d 841, 66 Ariz. 630. 

Ill—Arnett v. City of Roodhouse, 
71 N.E.2d 849, 830 llLApp. 524. 
Iowa—^Russell v. Sioux City, 290 N. 
W. 708, 227 Iowa 1802—Corbin v. 
City of Dubuque, 224 N.W. 828, 
207 Iowa 1168. 

Kan —^Blankenship v. Kansas City, 
185 P.3d 638, 156 Kan. 607—^Turner 
V. City of Wichita, 67 P.2d 79, 
143 Kan. 808. 

Ky.—City of Covington v. Keal, 133 
S.W.2d 49, 280 Ky. 237, 126 A.L.R. 
905—^Hale v. City of Louisville, 116 
S.W.2d 656, 273 Ky. 361. 

Mass.—^Berry v. City of Boston, 65 
N.K2d 920, 819 Mass. 724—Swen¬ 
son V. City of Boston, 57 N.E. 2d 
909, 817 Mass. 296—^Rowett v. City 
of North Adams, 192 N.E. 148, 
288 Mass. 60. 

Mich.—^Moblo V. City of Lansing, 
220 N.W. 890, 248 Mich. 465. 

N.C.—Klassette v. Liggett Drug Co., 
42 SE.2d 411, 227 N.C. 353. 

OkL—Short v. Oklahoma City, 58 P. 
2d 834, .177 OkL 202—City of Ada 



63 C.J.S. 


MUNICIPAL COBPOBATIOXS 


§ 943 


that the minds of reasonable men would not differ 
in the conclusion that it was not dangerous to trav¬ 
el in the ordinary modes by persons exercising due 
care, the question of the municipalit 3 ’'s responsi¬ 
bility therefor is one of law for the court.®^ 

(2) Lights, Guards, and Warnings 

Ordinarily It Is a question for the Jury or other trier 
of the facta whether, under the circumstances of the 
particular case, It was the defendant's duty to have 
guards, barriers, lights, or other warnings at the place 
of the accident for the protection of travelers, and whether 


such duty was performed; but In clear cases the court 
may decide the necessity and sufficiency of a barrier or 
guard as a matter of law. 

In case of an accident occurring because of an 
unguarded or unlighted opening, pitfall, or ob¬ 
struction on a sidewalk or driveway, ordinarily it 
is a question for the jury or other trier of the facts 
whether, under the circumstances of the particular 
case, it was defendant’s duty to have guards, bar¬ 
riers, lights, or other warnings at the place of the 
accident for the protection of travelers,®® whether 


V. Burrow, 42 P.2d 111, 171 Okl. 
142. 

Pa.—^Koch V. Borough of White Ha¬ 
ven, 63 A.2d 1, 860 Pa. 627—Siger 
V. City of Pittsburgh, 39 A.2d 296, 
156 Pa.Super. 51—Kuntz v. City 
of Pittsburgh, 187 A. 287, 128 Pa. 
Super. 394—^Hhmmer v. City of 
Philadelphia, 168 A. 659, 104 Pa. 
Super. 119—^Roalik v. City of Pitts¬ 
burgh, Com.Pl., 91 Pittsb.Iieg.J. 
151. 

Tenn.—City of Memphis v. McCrady, 
124 S.W.2d 248, 174 Tenn. 162— 
Batts V. City of Nashville, 123 
S.W.2d 1099, 22 Tenn.App. 418. 

Tex.—Stinnett v. City of Waco, 180 
S.w.2d 433, 143 Tex. 648—City of 
Winters v. Bethune, Civ.App., Ill 
S.W.3d 797, error dismissed—Car¬ 
lisle V. City of Waco, Clv.App., 
56 S.W.2d 208. 

Utah.—Ray v. Salt Lake City, 69 P. 
2d 256, 92 Utah 412, 119 A.L.R. 
163. 

W.Va.—Taylor v. City of Hunting- 
ton, 30 S.B.2d 14, 126 W.Va. 732— 
Silverthorn v. City of Chester, 146 
S.K 614, 106 W.Va. 613. 

Wls.—McCormick v. City of Racine, 
277 N.W. 646. 237 Wis. 88. 

43 C.J. p 1286 note 6. 

67. Arlz.—Dillow v. City of Yuma, 
97 P.2d 536, 66 Ariz. 6. 

Cal.—Whiting v. National City, 69 
P.2d 990, 9 Cal.2d 163—Slscho v. 
City of Los Banos, 100 P.2d 305, 
87 CaI.App.2d 717. 

Ey.—City of Louisville v. Verst, 213 
S.W.2d 617, 308 Ky. 46—City of 
Bowling Green v. Ford, 92 S.W.2d 
744, 263 Ey. 523. 

Mo.—Taylor v. Kansas City, 112 
S.W.2d 562, 343 Mo. 109. 

N.T.—Annino V. City of Utlea^ 11 
N.B.2d 728, 276 N.Y. 192. I 

Okl.—City of Marietta v. Bigham, 
162 P.2d 999—City of Guymon v. 
Eaton, 141 P.3d 566. 198 Okl. 73— 
City of Tulsa v. Lewis, 117 P.2d 
784, 189 Okl. 470—Oklahoma City 
v. Banks, 53 P.2d 1120, 176 Okl. 
669—Smith v. City of Tulsa, 45 P. 
2d 689, 172 Okl. 616—City of Tulsa 
V. Frye, 26 P.2d 1080, 166 OkL 
802. 

Pa.—^Henn v. City of Pittsburgh, 22 
A.2d 742, 848 Pa. 266—^Thompson 
V. City of Philadelphia, 196 A. 174. 
129 PcL Super. 174—^Kuntz v. City 
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of Pittsburgh, 187 A. 287, 123 Pa. 
Super. 394. 

Va.—City of Staunton v. Kerr. 168 S. 

E. 326, 160 Va. 420. 

43 C.J. p 1286 note 6. 

Extraordinary care 
When defect is so slight that no 
prudent man would reasonably anti¬ 
cipate any danger from its exist¬ 
ence. and still an accident happens 
which could have been guarded 
against by extraordinary care and 
foresight, question of defendant’s 
responsibility is one of law. 

Ill.—^Bybee v. City of Collinsville, 
76 N.E.2d 56, 332 llLApp. 353. 
Iowa.—^Bird v. City of Keokuk, 284 
N.W. 488, 226 Iowa 466. 

Okl.—Short V. Oklahoma City, 58 P. 
2d 834, 177 Okl. 202—Oklahoma 
City V. Burns, 50 P.2d 1101, 174 
Okl. 512. 

Ihsnfllcienoy or want of repair 
While Insufficiency or want of re¬ 
pair in sidewalk is generally fact 
question, it is court’s duty to hold, 
as matter of law, that imperfections, 
which are clearly nonactionable de¬ 
fects. do not constitute insufficiency 
or want of repair within meaning 
of statutes.—^Reynolds v. City of 
Ashland, 296 N.W. 601, 237 Wis. 
233. 

Defects held not dight or trivial 
within rule 

(1) In general. 

OkL—City of Muskogee v. Roberts, 
141 P.2d 100. 193 Okl. 61. 

Tex.—City of Waco v. Teague. Civ. 

App., 168 S.W.2d 531. 

43 C.J. p 1286 note 6 [b]. 

(2) Evidence that city had ac¬ 
tual notice of hole in public sidewalk, 
that one person had sprained her 
ankle in the hole, and that several 
persons had tripped in it, including 
plaintiff, did not establish that the 
defect was so slight that the city 
was not negligent as a matter of law. 
—^Kaznowski v. City of La Salle, 43 
N.E 2d 852, 816 IlLApp. 115. 

<8) Where it appeared that mu¬ 
nicipality knew or should have 
known of minor defect In sidewalk in 
time for repair or warning of its 
existence, municipality was not as 
a matter of law free from negligence 
In the performance of Its legal duty 
to keep Its public streets and side- 

465 


walks in reasonably safe condition 
for passage.—City of Rome v. Rich¬ 
ardson, 7 S.E.2d 937, 62 GaApp. 
85. 

58, Ala.—City of Birmingham v. 

Comer, 194 So. 498, 239 Ala. 153. 
Cal —^Barsoom v. City cf Reedley, 101 
P.2d 743. 38 Cal.App.2d 413—Black 
V. Southern Pac. Co.. 12 P.2d 981, 
134 Cal App. 321. 

Fla.—Saucer v. City of West Palm 
Beach, 21 So.2d 452, 165 Fla. 659 
—Town of Palm Beach v. Hovey, 
155 So. 808. 115 Fla. 644. 

Ga.—City of Rome v. Alexander, 11 
S.E.2d 52. 63 GaApp. SOI. 

Idaho.—^Hendrix v. City of Twin 
Falls. 29 P.2d 352, 54 Idaho 130— 
Douglas V. City of Moscow, 294 P. 
334, 50 Idaho 104. 

Ill.—^Preloger v. Village of Maryville, 
17 N.B.2d 726, 297 IlLApp. 651. 
Ean.—^Blankenship v. City of Caney, 
87 P.2d 625, 149 Ean. 820. 

Mass.—Sulli\an v. Inhabitants of 
Town of Saugus, 35 N.E.2d 185, 305 
Mass. 127. 

Mich.—Rex v. Village of Lochmoor, 

255 N.W. 748, 268 Mich. 1-59. 

Minn.—^Reid v. Village of Aitkin, 233 

N.W. 826, 182 Minn. 87. 

Mo.—^Nicholas v. Kansas City, App., 
171 S,W.2d 744. 

Mont—Gilllgan v. City of Butte. 166 
P.2d 797, 118 Mont. 860. 

N.T.—Weis V. Long Island R. Co., 

256 N.Y.S. 703, 336 App Div. 263, 
reversed on other grounds 186 N.E. 
861, 262 N.Y. 353. 

N.C.—CoTpu Juls quoted in Wall 
V. City of Asheville, 13 S.E.2d 260, 
264, 219 N.C. 163. 

Pa.—Confer v. City of Harrisburg, 
Com.PL, 46 Dauph.Co. 814. 

S.C.—Crosby v. City of Chester, 14 
S.E.2d 552, 197 S.C. 66. 

Tex.—City of Fort Worth v. Lee, 186 
S.W.2d 964, 143 Tex. 661, 159 AJL. 
R. 125. 

Wash.—SharplesB v. Blackmore, 44 
P.2d 170. 181 Wash. 608—Selbly v. 
City of Sunnyside, 35 P.3d 56, 178 
Wash. 632—^Morehouse v. City of 
Everett 252 P. 157, 141 Wash. 899, 
58 A.L.R. 1482. 

43 C.J. p 1286 note 7. 

Puttoular qusstioiui held for juzy 
(1) Whether city was negligent 
in suffering retaining wall to re- 
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there were guards, barriers, or lights,whether 
they were adequate or sufficient for the purpose,®® 
and, in cases of their removal, whether the mu- 
nicipalit}' was ajt fault in not replacing them.®i Jn 
clear cases, however, the court may decide the ne- 
cessity®2 and sufficiency’®® of a barrier or guard as 
a matter of law. 

d. Existence of Nuisance 

In an action for injuries a'legedly sustained through 
the creation or maintenance of a nuisance In a public 
way or place, it Is for the court to define a nuisance and 


for the jury to determine whether the particular circum¬ 
stances come within the definition. 

In an action for injuries allegedly sustained 
through the creation or maintenance of a nuisance 
in a public way or place, it is for the court to de¬ 
fine a nuisance and for the jury to determine wheth¬ 
er the particular circumstances come within the 
definition.®^ So, where there is evidence sufficient 
to warrant a finding of the jury or other trier of 
the facts as to the existence of a nuisance, the issue 
should be submitted for determination ;®5 and it is 


main without railing*—Pardini v. 
City of Reno, 263 P. 76S, 30 Nev. 
S92. 

(2) Where city closes street to im¬ 
prove it, whether it has exercised 
ordinary care to provide adequate 
danger signals to warn unsuspecting 
travelers.—City of Rome v. Stone, 

167 S.R 325. 46 Ga.App. 259. 

(3) Whether city exercised care of 
ordinarily prudent person to prevent 
accident because of open irrigation 
canal at end of Improved portion of 
street.—City of Pheeniz v. Mayfleld. 
20 P.2d 296, 41 Ariz. 637. 

(4) Whether city should have 
closed area between street and side¬ 
walk to traffic, erected railing, or 
placed warning notice of trench.— 
Knight V. City of ha. Grande, 271 
P. 41, 127 Or. 76, 61 AL-R. 266. 

(6) Xegligence in constructing and 
maintaining large concrete box in 
ground without covering thereon In 
close proximity to paved way.—City 
of Vicksburg v. Scott, 151 So. 914, 

168 Miss. 572. 

(6) Other questions.—City of Bir¬ 
mingham V. White, 5 So.2d 464, 242 
Ala 211—43 C.J. p 1286 note 7 [a]. 
AppzoachM to bridges 

City held not required as matter of 
law to erect guard rails along ap¬ 
proaches to bridgea-~City of Cin- 
emnati v. Metze, 178 N.E. 222, 40 
Ohio App. 110. 

Absence of light at sewer ditoh 
across sidewalk held not negligence 
per se.—^Tinsley v. City of Winston- 
Salem, 185 S.E. 610, 192 N.a 697. 

59. Miss.—^Yazoo City v. Logglns, 
110 So. 833, 146 Miss. 798. 

N.G.—Corpns Juris qnoted In Wall v. 
City of Asheville, 13 S.E.2d 260, 
264, 219 N.C. 163. 

OkL—^ity of Kingfisher v. Williams, 
272 P. 368, 188 Okl. 260. 

Tex.—City of Terrell v. Howard, 
CivApp., 85 S.W.2d 288, error 
granted. 

48 C.J. p 1287 note 8. 

SO. Ala.—City of Birmingham ▼. 

Smith, dOO So. 880. 241 Ala 82. 
CaL—Bigelow v. City of Ontario, 99 
P.2d 298, 87 CaLApp.2d 198. 

IlL—^Preloger t. Village of Mary¬ 


ville. 17 N.E.2d 726, 297 Ill.App. 
651. 

Ky—Louisville & N. R. Co. v. Had- 
ler's Aim*r, 106 S.W.2d 106, 269 
Ky. 115. 

Mass.—Sullivan v. Inhabitants of 
Town of Saugus, 25 N.E.2d 185. 305 
Mass. 127. 

Miss.—^Thomas v. City of Lexington, 
150 So. 816, 168 Miss. 107. 

Mo.—^Brooks v. City of Ste. Gen¬ 
evieve, App., 164 S.W.2d 164. 
Mont.—Olson v. City of Butte, 283 
P. 222, 86 Mont. 240, 70 A.L.R. 
1352. 

N.C.— Oorptm Juris q,tLotaA in Wall 
V. City of Asheville, 13 S.E.2d 260. 
264, 219 N.C. 163. 

Wash.—^Dupea v. City of Seattle, 147 
P.2d 272, 20 Wash.2d 285. 

43 C.J. p 1287 note 9. 

Extent sad obaracter 
It is for the Jury to determine the 
extent and character of warnings or 
signals necessary and sufficient to 
give notice to members of the pub¬ 
lic using a city street of the presence 
of an excavation or obstruction.— 
City of Rome v. Alexander, 11 S.E.2d 
63, 63 GaApp. 301. 

Keeping of barriers In repair 
Ariz.—City of Phoenix v. Mayfield, 20 
P.2d 296, 41 Ariz. 537. 

61. N.T.—^Moran v. City of Troy, 17 
N.Y.S.2d 161, 258 App.Dlv. 1021, ap¬ 
peal denied 18 N.Y.S.2d 748, 259 
App.Div. 756, appeal denied. 

43 C.J. p 1287 note 10. 

Seasonable time 

Wliat constitutes a reasonable time 
within which a city must replace 
guards or signals giving warning 
of an excavation or obstruction in a 
street after notice of their removal 
by third persons or by causes over 
which the city has no control de¬ 
pends on the particular circumstanc¬ 
es and is a Jury question.—City of 
Rome V. Alexander, ll S.E.2d 62, 63 
Ga.App. 301. 

62. N.Y.—^Becker v. Llsclo, 229 N.T. 
S. 361, 228 App.Dlv. 698. 

48 C.J. p 1287 note 11. 

63. Ala.—City of Birmingham v. 
Smith. 200 So. 880, 241 Ala. 82. 

3£1sb.—T homas v. City of Lexington, 
160 So. 816.168 Miss. 107. 
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64. Ohio.—City of Hamilton v. Dil- 
ley, 166 N.B. 713, 120 Ohio St. 127— 
Miller V. City of Dayton, 41 N.E. 
2d 728, 70 Ohio APP. 178. 

Barrier 

In action by infant for injuries 
resulting from collision, with barrier 
placed on sloping street set aside by 
city for coasting, whether the city 
was guilty of maintaining a nuisance 
by reason of its failure to provide 
means whereby sleds could be 
stopped before colliding with barrier 
extending to not more than five 
feet from each curb, was for Jury-— 
Devine v. City of Cincinnati, 40 
N.E.2d 176, 68 Ohio App. 241. 

Poles 

When a telegraph or an electric 
light pole is erected in a highway 
with consent of the proper municipal 
authorities, it is not per se a nui¬ 
sance.—^Nelson v. Duquesne Light 
Co., 12 A2d 299, 338 Pa. 87. 128 AL. 
R. 1357. 

66. Ark.—^Mcliean v. City of Pt. 
Smith, 48 S.W.2d 238, 185 Ark. 
582. 

Cal.—Colder v. City and County of 
San Francisco, 123 P.2d 897, 50 Cal. 
App.2d 837. 

Conn.—^Prifty v. City of Waterbury, 
54 A.2d 260, 183 Conn. 654—Balaas 
V. City of Hartford. 12 A2d 765, 
126 Conn. 510—O'Donnell v. Groton, 
144 A 468. 108 Conn. 622. 

Ky.—City of Frankfort v. Ballew, 
151 S.W.2d 1063, 287 Ky. 141. 
Mass.—Jones v. Hayden, 87 N.E.2d 
243, 310 Mass. 90. 

N.J.—Istvan v. Engelhard!, 34 A2d 
242, 131 N.J.Law 9.- 
N.T.—Croner v. Village of Monti- 
cello, 26 N.Y.S.2d 63, 261 App.Div. 
860--^endell v. Manufacturers 
Trust Co.. 10 N.T.S.2d 160, 256 
App.Dlv. 950, reargument denied 
11 N.Y.S.2d 566, 256 App.Dlv. 1002 
—Kolsch V. H. P. Huettner, Inc., 
298 N.Y.S. 809, 250 App.Div. 202— 
Bland v. Kaufman, 292 N.Y.S. 597, 
249 App.Dlv. 842—O’Rourke v. 
Castagnola, 272 N.Y.S. 98, 242 App. 
Div. 638—^Venable v. Consolidated 
Dry Goods Co., 232 N.Y.S. 404, 
226 App.Div. 202, affirmed 168 N.E. 
486, 261 N.T. 686. 
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generally for the trier of the facts to determine 
whether a defect or obstruction in the street, not 
constituting a nuisance per se, is a nuisance in 
fact.®® So also, whether a building demolished by 
the municipality was in fact a nuisance notwith¬ 
standing it was so declared to be by an ordinance 
under which it was destroyed is a question for the 
jury.®7 Where, however, the undisputed evidence 
shows the nonexistence of a nuisance it is the duty 
of the court to direct a verdict for defendant®® 

e. Notice of Defect^ Obstruction, or Dangerous 
Condition 

It Is ordinarily a question for the Jury or other trier 


of facts whether, under all the circumatances, the niunicl. 
pal corporation had notice of the particular defect, ob¬ 
struction, or other dangerous condition, but the question 
may be one for the court where the evidence Is legally In¬ 
sufficient, or the facts are undisputed and but one infer¬ 
ence can be reasonably drawn from them. 

Except where the evidence is legally insufficient, 
or the facts are undisputed and but one inference 
can be reasonably drawm from them,®® it is ordina- 
ril}’ a question for the jury or other trier of facts 
whether, under all the circumstances, the munici¬ 
pality had notice, actual or constructive, of the 
particular defect, obstruction, or other dangerous 
condition,^® as whether under the circumstances the 
defect or obstruction existed for such a length of 


N.C.—Swlnson v. Cutter Realty Co., 
156 S.E. 545, 200 N.C. 276. 

Ohio.—^Kocher v. City of Barberton, 
42 N.E.2d 977. 140 Ohio St. 240— 
Pltzer V. Sears. Roebuck & Co., 31 
N.E.2d 450, 66 Ohio App. 85. 

48 C.J. p 1287 note 12. 

Questions held for Jury 

(1) tVhether a hole, four to six 
Inches deep and about thirty inches 
wide and thlrty-flve Inches loner, in 
city street, constituted a nuisance 
within statute requiring city to keep 
Its streets In repair and free from 
nuisance.—^Kercher v. City of Con- 
neaut, 66 N.E.2d 272, 76 Ohio App. 
491. 

(2) Whether bay window project¬ 
ing over sidewalk from third floor 
of building was common-law nui¬ 
sance.—^Palmer v. Edgerly, 181 A. 
125, 87 N.H. 891, affirmed 181 A. 
419, 87 N.H. 891. 

Gate 

The maintenance of a gate or door 
which opens outward over a sidewalk 
Is not a nuisance per se and Is not 
negligence per se, but may become a 
nuisance by its negligent use and 
Interference with public travel.— 
Broyles v. Speer, 61 A.2d 391, 160 
Pa.Super. 406. 

Wire fence 

Property owner’s maintenance of 
courtyard enclosed by an eighteen- 
inch wire fence partly within legal 
sidewalk area was not a nuisance as 
a matter of law.—^Hayton v. Mc- 
LaughUn, 48 N.E.2d 818, 289 N.Y. 
66 . 

Xqy sldewBlk 

In action for death of a pedestrian 
from injuries sustained by a fall up¬ 
on an icy sidewaU^ evidence was In¬ 
sufficient to taJte to Jury Issue wheth¬ 
er defendants had maintained a nui¬ 
sance by casting upon the sidewalk 
waters artificially diverted from 
their natural course by a driveway.— 
Scales v. Village of Nyack, Rockland 
County, 88 N.Y.S.2d 20. 265 App.Dlv. 
880, affirmed 49 N.E.2d 681, 290 N.Y. 
689. 

M Colo.—Gozpng JtUEla otted la 


Higgins V. City of Boulder, 98 P.2d 
996, 997, 105 Colo. 895. 

Conn.—Beckwith v. Town of Strat¬ 
ford. 29 A.2d 775, 129 Conn. 506— 
Bagnl V. City of Bristol, 14 A.2d 
716, 127 Conn. 88. 

Ill.—Collins V. City of Chicago, 52 
N.E2d 478, 321 IlLApp. 78. 

43 C.J. p 1287 note 13. 

Absolute uulsaaee 
Evidence presented question for 
Jury* as to whether municipality 
failed to exercise due and ordinary 
care In permitting tree to remain 
about twenty inches outside paved 
portion of road, so as to render mu¬ 
nicipality liable for injuries sus¬ 
tained by occupant of automobile 
which struck tree on theory of a 
nuisance dependent on negligence, 
but did not present a question as to 
existence of an absolute nuisance.— 
Taylor v. City of Cincinnati, 55 N.E. 
2d 724, 148 Ohio St. 426, 155 A.L.R. 

CoasrtiBg 

Fact that city permitted coasting 
on one of its streets did not of itself 
as a matter of law render city liable 
to person Injured by unknown coaster 
on theory that city created a nui¬ 
sance.—^Bagnl V. City of Bristol, 14 
A.2d 716, 127 Conn. 38. 

07. Tez.—^Reagan v. Texarkana, Civ. 
App., 238 S.W. 717, affirmed 112 
Tez. 217, 247 S.W. 816. 

68. Ohio.—^Ellyria v. Meacham, 148 
NJBI. 689. 118 Ohio St. 138. 

69. CaL—^Perry v. City of San Diego. 
181 P.2d 98, 80 Cal.App.3d 166.— 
Corpus Jozis quoted la Edwards 
V. City of San Diego, 14 P.2d 119, 
120, 126 CaLApp. 1. 

Fla.—Llsk V. City of West Palm 
Beach, 86 So.2d 197. 

Ill.—^Thzen v. City of Belleville, 78 
NJE:.2d 452, 331 IllJ^p. 837—Arnett 
V. City of Roodhouse, 71 N.E.2d 
849, 880 IlLApp. 524. 

Kan.—^Blankenship v. Kansas City. 
185 P.2d 538, 156 Ean. 607—Camp 
v. City of Pittsburg, 76 P.2d 831, 
147 Kan. 392—^Turner v. City of 
Wichita, 57 P.2d 79, 148 Kan. 808. 
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Ky.—^Mathews v. City of Richmond, 
164 S.W.2d 968, 291 Ky. 387— 
Kniffley v. Reid, 152 S.W.2d 615, 
287 Ky. 212. 

Hiss.—Warren v. City of Tupelo, 194 
So. 293. 1S7 Hiss. S16. 

Ho.—^Keen v. City of SL Louis, App., 
189 S.W.2d 139. 

Pa.—^Halone v. Union Paving Co., 159 
A. 21, 306 Pa. Ill—Slger v. City of 
Pittsburgh, 39 A.2d 296. 156 Fa. 
Super. 61. 

S.C.—^Driggers v. City of Florence, 8 
S.E.2d 790, 190 8.C. 307. 

Tenn.—City of Nashville v. Nevln, 
12 Tenn.App. 836. 

43 C.J. p 1288 note 16. 

Close ezaiufnation 
Whether evidence shows that de¬ 
fect in sidewalk Is so notorious that 
notice to the city may be implied 
is generally for the Jury; but, where 
It is plain that the defect could be 
observed only by very close exam¬ 
ination, court must pass on the ques¬ 
tion of notice as a matter of law.— 
German v. City of McKeesport, 8 A. 
2d 437, 137 Fa.Super. 41. 

70L Ala.—City of Hontgomery v. 
Quinn, 19 So.2d 529, 246 Ala. 154— 
Birmingham Water Works Co. v. 
Walker, 8 So.2d 827, 243 Ala. 149. 
Cal.—^Palmer v. City of Liong Beach, 
199 P.2d 952—EasUick v. City of 
Los Angeles. 177 P.2d 658, 29 CaL 
2d 661—Bauman v. City and Coun¬ 
ty of San Francisco, 108 P.2d 989, 
42 CaLApp.2d 144—Corpus Juris 
quoted in Edwards v. City of San 
Diego, 14 P.2d 119, 120, 126 CaL 
App. 1. 

Colo.—City of Sterling v. Anclauz, 
149 P.2d 174, 112 Colo. 881—Hig¬ 
gins V. City of Boulder, 98 P.2d 
996. 105 Colo. 895. 

Conn.—Ward v. City of Hartford, 
60 A.2d 512. 134 Conn. 694—Petrelll 
▼. City of New Haven, 163 A. 759, 
116 Conn. 144—Corpus Jtirls cited 
la Hatchulot v. City of Ansonia. 
163 A. 595, 696, 116 Conn. 65—Cor¬ 
coran V. City of New Haven, 142 
A. 569. 108 Conn. 63. 

D.GL—District of Columbia v. Rich- 
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time as to charge the municipality with construe- j tive notice thereof or whether, considering its 


ards, 128 F.2d 297, 75 U.S.App.D.C. 
849—^District of ColumbUi v. Dis¬ 
ney, 81 F.2d 272, 65 App-D.C. 

138. 

Ga.—City of Atlanta v. Pittman, 28 
S.E.2d 667. TO QaJ^pp. 507. 

Idaho.—^Berland v. City of Halley. 
101 P.2d 17, 61 Idaho 333—Todd 
V. City of Hailey, 260 P. 1092, 45 
Idaho 175. 

ni.—Thlen v. City of Belleville, 73 
N.E.2d 452, 331 IlLApp. 337—Curl- 

V. City of Chicago, 71 N’.E.2d 103, 
330 IU.APP. 331—Wandke v. City 
of Chlcagro, 41 N.E.2d 339. 314 Ill. 
App. 381—^Baker v. Granite City, 
37 N.E.2d 372, 811 Ill.App. 586. 

Ean.—Martin v. Kansas City, 96 P.2d 
646, 150 Kan. 927-Hack v. City of 
Pittsburg, 65 P.2d 580. 145 Kan. 
383. 

Mass.—AJamlan v. Town of "Water- 
town, 57 H.E 2d 642, 317 Mass. 
242—^lack v. City of Boston, 175 
X.E. 504, 276 Mass. 187—George v. 
City of Malden. 175 N.E. 53, 274 
Mass. 606. 

Miss.—Warren v. City of Tupelo, 194 
So. 298, 187 Miss. 816. 

Mo.—^Bland v. City of St. Louis, 162 
S.W.2d 822, 349 Mo. 597—Nlmmo v. 
Perkinson Bros. Const. Co., 85 
S.W.2d 98—Moses v. Kansas City 
Public Sen’ice Co., ISS S.W.2d 
538, 239 Mo App. 361—Smith v. 
City of New Franklin, App., 71 S. 

W. 2d 780—Scanlan y. Kansas City, 
19 S.W.2d 522. 223 Mo.App. 1203— 
Nation v. City of St. Joseph, App., 
5 S.W.2d 1106. 

Mont.—^Remesz v. City of Glasgow, 
28 P.2d 468, 95 Mont. 596. 

N.Y.—^Tagg V. City of Lockport, 238 
N.Y.S. 663, 238 App.Dlv. 319, af¬ 
firmed 173 N.E. 876, 254 N.T. 682— 
Gicht V. City of New York, 222 
N.Y.S. 695, 220 App.Dlv. 813. 

N.C.—^Debnam v. Town of "White- 
ville, 191 S.E. 826. 211 N.C. 618— 
Markham v. Duke Land & Improve¬ 
ment Co., 158 S.E. 852, 201 N.C. 
117. 

Ohio.—Winkler v. City of Columbus, 
App., 71 N.E. 2d 729, reversed on 
other grounds 77 N.E.2d 461, 149 
Ohio St. 39—^Felt v. City of Toledo, 
192 N.E. 11, 47 Ohio App. 461— 
"Village of OrrvlUe v. Coyle, 169 
N.B. 587, 33 Ohio App. 866. 

Okl.—Town of Okemah v. Lindsey, 
176 P.2d 489, 198 Okl. 114—City of 
Ada V. Criswell, 94 P.2d 838, 185 
OkL 617—Oklahoma City v. Stew¬ 
art, 8 P.2d SO, 155 Okl. 37—City of 
Chlckasha v. Daniels, 251 P. 978, 
128 OkL 73, 51 A.L.B. 568. 

-jPa.—Upperman v. Ford City Bor¬ 
ough. 187 A. 185, 289 Pa, 197— 
Askln V. City of Pittsburgh, 48 A. 
2d 32, 159 Fa.8uper. 205—Siger v. 
City of Pittsburgh, 39 A.2d 296. 
156 Pa Super. 61—^Felts v. Borough 
of Duryea, 168 A. 692, 104 PaSuper. J 


59—Conklin v. City of Scranton, 
Oom.PL, 49 Lack.Jur. 63. 

Tenn.—City of Nashville v. Xevln, 13 
Tenn.App. 336. 

Tex.—Sitas v. City of San Angelo. 
Civ.App., 177 S.W.2d 86, affirmed 
183 S.W.2d 417. 143 Tex. 154— 
Edgeworth v. City of Felly, Civ. 
App., 173 S.W.2d 254—City of 
Beaumont v. Dougherty, Clv.App., 
298 S.W. 631, affirmed, Conn.App. 
1028, 9 S.W.2d 1030. 

Utah.—Pollarl v. Salt Lake City. 176 
P.2d 111. 

Va—City of Norfolk v. Hall, 9 S.E. 
2d 356. 175 Va 545—Tyler v. City 
of Richmond. 191 S.E. 625, 168 Va 
308. 

Wash.—Smith v. City of Tacoma, 1 
P.2d 870, 163 Wash. 626, 75 A.L.R. 
1508. 

43 G.J. p 1288 note 17. 

Notice to abutting owner or lessee 
see infra subdivision f of this sec¬ 
tion. 

SEattazs for consideration. 

On question of notice to city of de¬ 
fect In street, Implied from continued 
existence of defect, question is us¬ 
ually for Jury, giving proper con¬ 
sideration to character of structure, 
its material, time it has been In 
existence and use, nature of defect, 
its placing, and other conslderatlona 
—Gasque v. City of Asheville, 178 
S.E. 848, 207 N.C. 821. 

Zee cuid snow 

CD In general.—Wright v. Atlan¬ 
tic & Pacific Tea Co., 246 N.W. 846, 
216 Iowa 565—Casper v. Sioux City, 
238 N.W. 591, 213 Iowa 69—Tollack- 
son v. City of Eagle Grove, 213 
N.W. 222, 203 Iowa 696. 

(2) In action for death of plain¬ 
tiff’s intestate resulting by reason 
of fall on icy sidewalk, where natural 
flow of water carried material from 
roadway into gutter, filled gutter up, 
and caused water to run on sidewalk 
where it froze, whether Icy side¬ 
walk was caused by affirmative act 
of city was for JUTy, as regards ques¬ 
tion whether city charter provision, 
precluding recovery from city except 
where notice of dangerous condition 
of sidewalk had been given, could be 
escaped.—Sperti v. City of Niagara 
Falls, 11 N.T.S.2d 36, 256 App.Dlv. 
647, affirmed 23 N.E.3d 540, 281 N.Y. 
70S, motion denied 25 N.E.2d 146, 282 
N.Y. 691. 

Constmctloii of new sewer 
Evidence of city's construction of 
new storm sewer after damage by In¬ 
sufficient drains was held for Jury's 
consideration.—Gore v. City of Wilm- 
mgton, 140 S.E. 71, 194 N.G 450. 

71- Cal.—Jones v. City of Los An¬ 
geles, 168 P.2d 480, 74 Cal.App.2d 
188—^Lorraine v. City of Los An¬ 
geles, 180 P.2d 140, 66 Cal.App.2d 
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27—George v. City of Los Angeles, 
124 P.2d 873, 51 Cal.App.2d 311— 
Balkwill V. City of Stockton, 128 
P.2d 696, 50 Cal.App.2d 661—COr- 
pus Juris quoted In Edwards v. 
City of San Diego, 14 P.2d 119, 
120, 126 Cal.App. 1. 

Colo.—City and County of Denver v. 
Caton, 114 P.2d 553, 108 Colo. 
170—^Higgins V. City of Boulder, 98 
P.2d 996, 105 Colo. 895. 

Conn.—Scoville v. Town of West 
Hartford, 38 A.2d 681, 181 Conn. 
239—^Leverone v. City of New Lon¬ 
don, 173 A. 108, 118 Conn. 463— 
Young V. Town of West Hartford, 
161 A. 628, 115 Conn. 384. 

Fla.—City of Clearwater v. Gautier, 
161 So. 433, 119 Fla. 476. 

Ga.—nJoyce v. City of Dalton, 86 S.E. 
2d 104, 78 Oa.App. 209—City of 
Dalton V. Joyce, 29 S.E.2d 112, 70 
Ga.App. 657—City of Waycross v. 
Howard, 167 S.E. 247, 42 Ga.App. 
635—Braddy v. City of Dublin, 154 
S.E. 204, 41 Ga.App. 603. 

Ill.—Curl V. City of Chicago, 71 N.E. 
2d 103, 330 IlLApp. 331—^Koch v. 
City of Chicago, 17 NJB3.2d 411, 297 
Ill.App. 103—Simon v. City of Chi¬ 
cago, 279 IlLApp. 80. 

Iowa.—Armstrong v. City of Des 
Moines. 6 N.W.2d 287, 232 Iowa 
711—Casper v. Sioux City, 288 N. 
W. 691, 213 Iowa 69—Sloan v. City 
of Des Moines, 218 N.W. 801, 205 
Iowa 823. 

Kan.—Martin v. Kansas City. 96 P. 

2d 646, 150 Kan. 927. 

Mass.—Sunders v. City of Medford. 
23 N.E.2d 861, 804 Mass. 464— 
Duffy v. City of Boston, 175 N.E. 
54, 275 Mass. 18. 

Miss.—City of Lumberton v. Schra¬ 
der. 168 So. 77, 176 Miss. 272. 

Mo.—^Llthegner v. City of St. Louis, 
App., 126 S.W.2d 926—Fadem v. 
City of St. Louis, App., 99 S.W.2d 
611—Smith V. City of New Frank¬ 
lin, App., 71 S.W.2d 780. 

N.Y.—^Dea v. Marxhaueen, 16 N.Y.S. 

2d 8, 258 App.Dlv. 121. 

N.C.—^Radford v. City of Asheville, 
13 S.E.2d 256, 219 N.C. ISS^Slpeas 
v. City of Greensboro, 167 S.E. 807, 
204 N.C. 289—Markham v. Duke 
Land & Improvement Co., 158 S.E. 
852. 201 N.C. 117. 

N.D.—^Maloney v. City of Grand 
Forks, 15 N.W.2d 769, 78 N.D. 
445. 

Okl.—^Town of Okemah v. Lindsey, 
176 P.2d 489, 198 Okl. 114—City of 
Duncan v. Woods, 151 P.2d 923, 194 
Okl. 871—City of Ada v. Cris¬ 
well, 94 P.2d 838, 186 Okl. 517— 
Ponca City v. Swayne, 60 P.2d 1082, 
174 Okl. 676. 

Pa.—^Braden v. City of Pittsburgh, 
18 A.2d 99, 148 Pa.Super. 4^7— 
Jeske V. City of Ihttsburgh, 168 
A. 323, 110 Pa.Super. 274. 

Tenn.—Cltsr of Maryville y. McCon- 
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nature, location, and duration, the exercise of or¬ 
dinal^- care and diligence by the municipal author¬ 
ities would have disclosed its existence and danger 
in time for repair or warning before plaintiff re¬ 
ceived his injury therefrom.^^ jf there is any evi¬ 
dence of notice, the court cannot order a nonsuit,^® 
although it may set aside a verdict for plaintiff if 
contrary to, or against the we^ht of, the evi- 
dence.^^ It is also a question for the jurj' whether 
the condition of a street was such as to entitle the 
municipality to notice before liability attached."® 


f. Negligence of Abntfdng Owner or Lessee 

Where the evidence Is conflicting or reasonably sus¬ 
ceptible of different inferences, the negligence of an abut¬ 
ting owner or lessee In front of whose premises the acci¬ 
dent occurred, or of his servants, is a question of fact 
for the trier of facts, the evidence may be such as to 
present a question of law for the court. 

Where the evidence is conflicting, or is such that 
different inferences might reasonably be drawn 
therefrom, the negligence of an abutting owner or 
lessee in front of whose premises the accident oc¬ 
curred, or of his servants, is a question of fact for 
the jury or other trier of facts,^® as in the case of 


key, 90 S.W.2d 951. 19 Tenn.App. 
520. 

Utah.—PoUaxi v. Salt Lake City. 176 
P.2d 111. 

Wash.—Slattery v. City of Seattle, 
13 P.2d 464, 169 Wash. 144—Hol¬ 
land V. City of Auburn, 297 P. 769, 
161 Wash. 594. 

43 C.J. p 1289 note 18. 

Wliat would be ■'in. tims," as re¬ 
spects liability of city for injuries 
as result of defect of which it knew 
or oug^ht to have known in time to re¬ 
pair or give warning thereof, is 
ordinarily a question for Jury.—City 
of Camilla v. May, 27 S.R2d 777, 70 
Ga.App. 136. 

One element 

Length of time obstruction exists 
across sidewalk is only one element 
determining village’s constructive 
notice, and does not alone war¬ 
rant taking case from Jury.—^Village 
of Orrville v. Coyle, 169 N.B. 587, 33 
Ohio App. 366. 

Particular quastionB held for Jury 
(1) Whether city had notice of 
Iron rod twenty-four feet long, which 
had been lying on sidewalk for over 
week.—City of Waycross v. Howard. 
157 S.R 247. 42 Ga.App. 635. 

<2) Whether city had sufficient op¬ 
portunity to discover defect in meter 
box top, removed within twenty-four 
hours prior to accident, caused by 
loose cap of box.—Braddy v. City of 
Uublin, 154 S.E. 204, 41 Ga.App. 603. 

(8) Whether city, which left side¬ 
walk covered with ice and snow for 
twenty-one hours without taking 
steps to remove it, had constructive 
notice of defective condition so as 
to be liable to pedestrian for injuries 
sustained in fall on sidewalk.—De 
Crosta V. City of New Haven, 176 A. 
268, 119 Conn. 844. 

(4) Other questions. 

Cal.—Jones v. City of Los Angeles, 
168 ,P.2d 480, 71 Cal.App.2d 188. 
Kan.—^mlth v. Kansas City, 146 P. 

2d 660. 158 Kan. 213. 

48 C.J. p 1289 note 18 [a]. 

72. ‘ Ala.—^Birmingham Water Works 
Co. V. Walker, 8 Sa2d 827, 243 Ala. 
149—City of Birmingham v. Wood, 
197 8<k 885. 240 Ala. 188. 


Cal.—Corpus Juris quoted la Ed¬ 
wards V. City of San Diego. 14 P. 
2d 119, 120. 126 CaLApp. 1. 

Ga.—City of Rome v. Hanson, 199 
S.E. 329, 58 Ga.App. 617. 

Ill.—Baker v. Granite Cityi 87 N.E.2d 
372. 811 IlLApp. 586. 

Mass.—Bagdikian v. City of Worces¬ 
ter. 68 N.E.2d 892, 818 Mass. TOT— 
AJamian v. Town of Watertown, 
57 N.E.2d 642, 317 Mass. 242—Dil¬ 
lon V. Town of Framingham, 193 
N.E 54, 288 Mass. 511. 

Mo.—^Peterson v. Kansas City, 23 
S.W.2d 1045, 824 Mo. 454—Litheg- 
ner v. City of St. Louis, App., 125 
S.W.3d 925—O'Gorman v. Kansas 
City, 93 S.W.2d 1182, 233 Mo.App. 
124. 

Pa.—Timlin v. City of Scranton, 12 
A.2d 502, 139 Pa.Super. 508. 

43 aj. p 1289 note 19. 

Xnspeotloa 

Requirements of city’s inspection 
of sidewalks, when inspection should 
be made, or how often, are usually 
for Jury, but, when evidence is insuf¬ 
ficient, court must so hold and di¬ 
rect verdict.—Dow v. Town of D’Lo, 
152 So. 474, 169 Miss. 240. 

73. Gal.—Corpus Juris quoted in 
Edwards v. City of San Diego, 14 
P.2d 119, 120, 126 CaLApp. 1. 

N.T.—Carlson v. Dunkirk, 123 N.T. 

S. 215, 138 App.Div. 368. 

7^ N.Y.—Carlson v. Dunkirk, su¬ 
pra. 

76. N.Y.—Jones v. Binghamton, 190 
N.Y.S. 542, 198 App.Div. 183. 

76. U.S.—^Phillips Petroleum Co. v. 

Childress. C.CJL.OkL, 78 F.2d 861. 
Cal.—Granucci v. Claasen, 269 P. 437, 
204 Cal. 609, 59 A.L.R. 485—Clarke 
V. Foster’s, Inc., 125 P.2d 60, 51 
Cal.App.2d 411. 

Mass.—^Fitzgerald v. MoClymont, 50 
N.E.2d 638. 814 Mass. 497—^Lynch 

T. First Nat. Bank of Boston. 35 
N.E.2d 488, 309 Mass. 458—Solomon 
V. Weissman, 164 N.E. 487, 265 
Mus. 428. 

Minn.—Williams ▼. John A. Stees 
Co., 214 N.W. 671. 172 Minn. 35. 
Mo.—Stith V. J. J. Newberry Co., 79 
S.W.2d 447, 836 Mo. 467—McDon¬ 
ald V. Helnemann, App., 141 S.W. 
2d 177—Cuddy v. Shell Petroleum 
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Corporation, App., 127 S.W.2d 24, 
certiorari quashed State ex rel. 
Shell Petroleum Corporation v. 
Nostetter, 156 S.W.2d 673. 848 Mo. 

841— ^Moore v. Monarch Gasoline & 
Oil Go., App.» 35 S.W.2d 669. 

N.J.—^Flducia V. Magenheixn, 43 A. 
2d 688, 133 N.J.Law 145, affirmed 
Appeal of Drill, 45 A.2d 815, 133 
N.J.Law 5*60—Corra v. Magenheixn, 
43 A.2d 688, 133 N.J.Law 145, af¬ 
firmed Appeal of Miagenheim, 45 
A.2d 453. 33 N.J.Law 559—Istvan 
V. Engelhardt, 84 A.2d 242, 131 N. 
J.Law 9—^Young v. National Bank 
of New Jersey, 191 A. 848. 118 N. 
J.Law 171—^McHugh v. Hawthorne 
Building & Loan Ass'n, 191 A. 548, 
118 N.J.Law 78—^Prange v. Mc¬ 
Laughlin. 178 A. 782. 115 N.J.Law 
116—^Zwickl V. Broadway Theatre 
CD. of Long Branch, 137 A. 570, 
103 N.J.Law 604—^Boetsch v. Ken¬ 
ney, 154 A. 194, 9 N.J.MiBC. 890. 
N.Y.—Greenberg v. Cooperman, 53 N. 
Y.S.2d 208, 269 App.Dlv. 670—Gl- 
baldi V. South Brooklyn Sav. Bank, 
84 N.Y.S.2d 725, 264 App.DlY. 772 
—Schwartz v. Merola Bros. Const. 
Corpoxratlon, 84 N.Y.S.2d 220, 263 
App.Div. 631, motion denied 46 N. 
E.2d 867. 289 N.Y. 756, affirmed 48 
N.B.2d 299, 290 N.Y. 145—Carroll v. 
City of Binghamton, 17 N.Y.S.2d 
66, 258 App.Dlv. 1023—Gendell v. 
Manufacturers Trust Co., 10 N.Y. 
S.2d 150, 256 App.Dlv. 950, reargu¬ 
ment denied 11 N.Y.S.2d 656. 266 
App.Div. 1002—Marks v. City of 
BuOklo. 8 lt.Y.S.2d 885, 265 App. 
Dlv. 1028—^McKeever v. New Yoik 
Telephone Co.. 5 N.Y.S.2d 6. 264 
App.Dlv. 872, affirmed 18 N.E.2d 
44, 279 N.Y. 651—Bland v. Kauf- 
xnan, 293 N.Y.S. 697, 249 App.Div. 

842— ^Magld V. City of New York, 
254 N.Y.S. 236, 284 App.Dlv. 88, af¬ 
firmed 182 N.E. 206. 269 N.Y. 618— 
Simpson Y. State. 77 N.Y.S.2d 760, 
192 Mlsc. 49, appeal granted 81 N. 
Y.S.'2d 938—D1 Carlo v. Accurso, 41 
N.Y.S.2d 883. 

Pa.—Schaut v. Borough of SL 
Marys, 14 A.2d 683. 141 Pa.Super. 
388—^Rowland v. Goodwill Benefi¬ 
cial Asa’n, Com.Pl., 40 Berics Co. 
158. 

Wash.—Edmoxids v. Pacific Fruit & 
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injuries from snow, ice,77 or other slippery sub- | stances,^® obstructions,or overhanging or falling 


Produce Co, IS P.2d 507, 171 Wash. 
590—McZMahon v. Carllsle-Pennell 
Lumber Co., 251 P. 574. 141 Wash. 
S21. 

W.Va.—^Baker v. City of Wheeling, 
1S5 SE. 842. 117 W.Va. 362. 

43 C.J. p 1290 note 23. 

Stodkhblder or agent 
In action for injuries sustained 
when plaintiff fell on slippery iron 
door covering sidewalk opening, 
question whether defendant was lia¬ 
ble as stockholder or agent for neg¬ 
ligence of corporation which owned 
property abutting place of accident 
was held for jury.—Mitchell v. Ausp- 
lund. 47 P.2d 256, 150 Or. 572. 

The necessity and reasonahlanaBS 
of the use to which an abutting own¬ 
er puts the sidewalk in front of his 
premises were held a question for 
the jury.—^Wise v. Maxwell Hard¬ 
ware CO., 271 P. SIS. 94 Cal.App. 765 
—43 C.J. p 1290 note 23 [a]. 
Ghaioeter of defect 
When defect in sidewalk is of such 
a character that reasonable men may 
reasonably differ as whether an acci¬ 
dent could or should have been rea¬ 
sonably anticipated fl‘om Its exist¬ 
ence, case against city or adjoining 
property owner is generally one for 
Jury.—^Bybea v. City of Collinsville, 
75 h*E.2d 56. 383 IU.App. 353. 
srotlce 

(1) In general. 

2CY.—Knoechel v. Inzlrillo, 16 N.T. 
S.2d 6S0. 

Okl.—Cities Service Oil Co. v. Kindt, 
190 P.2d 1007. 

(2) In action by pedestrian against 
store owner for injuries sustained 
in tripping over bag of salt on side¬ 
walk In front of store, question 
whether owner had notice, actual or 
constructive, of the defect or ob¬ 
struction was for the Jury>—Chris¬ 
tine V. Mutual Grocery Co., 194 A. 
625. 119 N.J.Law 149. 

(3) Question whether owner had 
notice that a nuisance had been cre¬ 
ated on a sidewalk adjacent to its 
property by contractors and subcon¬ 
tractors making alterations on build- 
mg so as to make the owner liable 
for injuries to infant caused by such 
nuisance was for the Jury.—Schwartz 
V. Merola Bros. Const. Corporation, 
34 N.Y.S.2d 220. 263 App.Dlv. 681, 
moUon denied 416 N.E.2d 357. 289 N. 
Y. 756. affirmed 48 N.B.2d 299. 290 
N.Y. 145. 

77. U.S.—^Firestone Tire & Rubber 
Co. V. Nollman. CCJLGa., 107 F. 
2d 176. 

111.—Vrba ▼. Vencllk. 18 N.K2d 496, 
294 ULApp. 602. 

Mass.—^Ferreira v. Gross. 80 N.E.2d 
481. 323 Mass. 175—^Hooper v. Ken¬ 
nedy. 70 N.E.2d 529, 820 Mass. 676 
—Tomasunas v. Khoury. 51 N.E. 
2d 326. 814 Mass. 754—Green Y. 


Bogsian. 38 N.E.2d 839. 310 Mass. 
828—^Blanchard v. Stone's Inc., 24 

X.B.2d 688. 304 Mass. 634—Harri¬ 
son V. Poli-Xew England Theatres. 

23 X.E2d 99. 304 Mass. 123-^rafts 
V. McCobb. 21 X.E 2d 22«. 303 Mass. 
172—Solomon v. Weissman, 164 X. 
R 487. 265 Mass. 428—Lucas v. 
Byrne. 154 XE. 920, 258 Mass. 865. 

Mo.—Stlth V. J. J. Xewberry Co., 79 
S.W.2d 447. 336 Mo. 467. 

Mont.—Childers v. Deschamps, 290 
P. 261, 87 Mont. 505. 

Xeb.—^De Porte v. State Furniture 
Co., 261 X.W. 419, 129 Xeb. 282. 

X H.—Worthen v. Abbott. 6 A.2d 715, 
90 X.H. 164. 

X.J.—^Millar v. United Advertising 
Corporation, 85 A.2d 717, 131 X. 
J.Law 209—^Ferguson v. Mlkulsky, 
160 A. 89, 10 N.XMisc. 599. 

X.T.—^McKay v. City of Xew York, 
64 X.Y.S.2d 794. 269 App.Dlv. 760 
—Maranti v. Wright's Underwear 
Co.. 41 X.YS.2d 685. 266 AppDlv. 
18—Taylor v. Mansfield. 24 X.Y.S. 
2d 520, 260 App.Dlv. 1058—^Marka v. 
City of Buffalo. 8 N.Y.S.2d 885, 255 
App.Dlv. 1028—^Hemy v. Frankfort, 
800 X.Y.S. 190, 252 AppDiv. 638— 
Venable v. Consolidated Dry Goods 
Co. 232 X.Y.S. 404, 226 App.Dlv. 
202. affirmed 168 X.R 436, 251 

X. Y. 585—Green v. Murray M. Ros¬ 
enberg. Inc, 50 N.Y.S.2d 868, 18*6 
Misc. 79, affirmed 56 X.Y.S.2d 205. 
269 AppDlv. 819, affirmed 64 X. 
E2d 286, 295 X.Y. 584—Green v. 
Murray M. Rosenberg, Inc., 58 X. 

Y. S.2d 670. 

Ohio.—^Marziale v. Wilson. App.. 31 
N.ESd 480—Lazarides v. Turow- 
ske. 162 N.E. 610, 28 Ohio App. 
208. 

Pa.—Whltton V. H. A. Glable Co., 200 
A. 644. 331 Pa. 429—Schaut v. Bor¬ 
ough of St. Marys, 14 A.2d 688, 
141 Pa.Super. 388. 

Va.—^Brann v. F. W. Woolworth Co., 

24 S.E.3d 424, 181 Va. 218. 

Wis.—Johnson v. Prange-Geussen- 
hainer Co., 2 N.W.2d 723. 240 Wla 
363. 

43 C.J. p 1290 note 24. 

Cause of fozmatioa 

In action against property owner 
for injuries from fall on icy side¬ 
walk, question whether the ice was 
due solely to natural causes or was 
formed, in part at least, from snow 
and water allowed to escape from the 
roof was for the Jury.—^Douglas v. 
Johnson. 16 X.Y.S.2d 644. 

ZTeoessazy evUleDOa 

In order to present a Jury ques¬ 
tion in action for injuries resulting 
from fall on ice which had formed 
on sidewalk in front of defendant's 
house, plaintiff was required to in¬ 
troduce evidence that defendant as¬ 
sumed duty of diverting water from 
flowing over sidewalk, that defendant 
negligently discharged duty, and that 
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negligence was proximate cause of 
plaintiff's injuries—^War v. Mazzar- 
ella, 61 A.2d 284. 137 X.J.Law 736. 
Knowledge of defectlYa condition 
Mich—^Betts v. Carpenter, 214 X.W. 
96. 239 Mich. 260. 

Mo—Stlth V. J. J. Xewberry Co., 79 
S.W.2d 447, 336 Mo. 467. 

Mont.—Childers v. Deschamps, 290 
P. 261. 87 MonL 50o. 

7& Ala.—Texas Co. v. Williams, 152 
So. 47. 228 Ala. 30. 

Arlz.—Cobb v. Salt River Valley Wa¬ 
ter Users' Ass'n, 114 P.2d 904, 67 
Ariz. 451. 

Cal—Barton v. Capitol Market, 184 
P.2d 847, 57 Cal.App.2d 516. 

Conn.—^Hanlon v. City of Waterbury, 
142 A. 681, 108 Conn. 197. 

Mass.—^Fitzgerald v. McClymont, 60 
XE.2d 638, 314 Mass. 497. 

Mo.—^Fadem v. City of St. Louis, 
App.. 99 S.W.2d 611. 

X.C.—^Klassette v. Liggett Drug Co., 
42 S.E.2d 411, 227 X.C. 353. 

Pa.—^Hagen v. Standard Oil Co. of 
Pennsylvania, l8l A. 458, 119 Pa. 
Super. 837. 

Tenn.—Osborn v. City of Nashville, 
185 S.W.2d 510, 182 Tenn. 197. 

Tex.—Service Refining Co. v. Hutch¬ 
erson, Clv.App., 179 S.W.2d 772, er¬ 
ror refused. 

XnspeotiLon 

How often filling station manager 
should have Inspected sidewalk In 
front of station in exercise of rea¬ 
sonable prudence was question for 
Jury In action against him for inju¬ 
ries to pedestrian falling at oily 
place on walk.—Cities Service Oil Co. 
V. Kindt. Okl., 190 P.2d 1007. 

79. U.S.—^Blanton v. Great Atlantic 
& Pacific Tea Co., C.C.A.Ga.. 61 
F.2d 427, certiorari denied 53 S.Ct. 
405, 288 U.S. 609, 77 L.Ed. 984. 
Cal.—Wise V. Maxwell Hardware Co., 
271 P. 918. 94 Cal.App. 765. 

Mo.—Boyle v. Neisner Bros., 87 S. 
W.2d 227, 230 Mo.App. 90—^Kings¬ 
bury V. Schrader, App.. 20 S.W.2d 
637. 

N.J.—^Istvan v. Bngelhardt, 84 A.2d 
242. 131 N.J.Law 9—Christine v. 
Mutual Grocery Co.. 194 A. 626, 119 
N.J.Law 149. 

N.Y.—O’Neill v. City of Port Jervis. 
171 N.B. 694. 263 N.Y. 423—Lemer 
V. Parower, 279 N.Y.S. 490. 244 
App Dlv. 802—Pukel v. Botwln, 27& 
N.Y.S. 780, 242 App.Dlv. 643— 

O’Connor v. Dubnlzky, 235 N.Y.S. 
268, 226 App.Div. 571. 

Tenn.—^Lincoln Amusement Co. v. 
Williams, 149 S.W.2d 86, 24 Tenn. 
App. 692. 

Wire nettliLg 

Where abutting property owners 
placed wire netting over space be¬ 
tween sidewalk and curb to protect 
grass seed, such condition did not 
constitute an obstruction which waa 



63 aj.S. 


MUNICIPAL CORPORATIONS 


§ 943 


awnings, signs, or other objects,80 or from defects 
in the construction or maintenance of fire escapes,^^ 
or coalholes, manholes, and other permanent open¬ 
ings in the sidewalk.*® So the question of defend¬ 
ant’s ownership or control of the abutting premis¬ 
es,** or of his responsibility for the walk on which 
the injury occurred,*^ is a question for the jury 


w-here there is evidence from which such ownership, 
control, or responsibility might reasonably be found. 

Where, however, the evidence is legally insuffi¬ 
cient or the circumstances are such that but one 
conclusion can be reached by reasonable men, the 
question is one for the court,** and it may dispose 


a '‘nuisance per se" on ground that 
defendants committed a trespass, so 
as to entitle pedestrian Injured by 
tripping over netting to damages.— 
Allen V. Mussen, 26 A.2d 776, 129 
Conn. 151. 

ao. Ala.—S. H. Kress & Go. v. Bar- 
ratt, 147 So. 386, 226 Ala. 465. 

Ark.—^Missouri Fac. Transp. Go. v. 

Gray, 198 S.W.2d 417. 210 Ark. 917. 
Ga.—Joyce v. City of Dalton. 36 S B. 

2d 104, 73 Ga.App. 209. 
mass.—^Eagles v. National Plate & 
Window Glass Co., 45 N.B.2d 402, 
312 Maas. 463. 

Miss.—Weems v. Lee, 187 So. 531. 185 
Miss. 98—^D'Antonl v. Albritton, 
128 So. 836, 15« Miss. 758. 

Mo.—Shouse v. Dublnsky, App., 38 
S.W.2d 530. 

N.J.—^Flducla V. Magenhelm, 43 A 2d 
688, 133 N.J.Law 145, affirmed Ap¬ 
peal of Drill, 46 A2d 815, 133 N. 
J.Law 560—^rra v. Magenhelm. 
48 A.2d 688, 133 N.J.Law 145, af¬ 
firmed Appeal of Magenhelm, 45 
A.2d 453, 138 N.J.Law 559—Titone 
V. Economy Bootery, 184 A. 809, 14 
N.J.Mlac. 349. 

IQ'.T.—Steinhardt v. Winter, 35 N.T.S. 
2d 231, 264 App.Dlv. 232—O’Hara v. 
Mullln, 13 N.Y.S.2d 725. 257 App. 
Div. 1000. 

N.C.—Childress v. Lawrence, 16 S. 

E.2d 842, 220 N.G 195. 

Pa.—^Pougeray v. Pflieger, 170 A 257, 
314 Pa. 65—Sakach v. Antonoplos, 
148 A. 68, 298 Fa. 130. 

B.I.—^Neves v. Nemtzow, 12 A 2d 660. 
64 H.I. 395. 

Wls.—Flnkelsteln v. Majestic Realty 
Corporation, 224 N.W. 748, 198 Wis. 
627. 

43 C.J. p 1290 note 25. 

mowledga of defect 

Ark.—^Missouri Fac. Transp. Co. v. 

Gray, 198 S.W.2d 417, 210 Ark. 917. 
43 C.J. p 1290 note 26 [a]. 

81. Mass.—^McCarthy v. Thompson 
Sauare Theatre Co., 150 N.BL 170, 
154 Mass. 873, 42 AL.R. 1109. 

82. Ky.—Kniffley ▼. Reid, 152 S.W. 
2d 615, 287 E^y. 212—Jefferson Dry 
Goods Co. V. Dela 78 S.W.2d 306> 
257 Ey. 501. 

Md.—Citizens Sav. Bank of Balti¬ 
more V. Covington, 199 A 849, 174 
Md. 688. 

Mo.—Hastey v. Slaime, 297 S.W. 50> 
317 Mo. 1010. 

.N.J.—^Blals V. American Grocery Co.. 
29 A2d 817, 120 N.J.Law 274— 
Ellian V. Prudential Ins. Co. of 
America. 16 A2d 468. 125 N.J.Law 


530, affirmed 19 A2d S39, 126 N.J. 
Law 369—^Hammer v. Vanderbilt, 
185 A 663, 116 N J.Law 574—Wal¬ 
ters V. Goren, 176 A. 722, 114 N J 
Law 3 OS—^Hasney v. Stacey 
Amusement Co., 185 A 666, 14 N. 
J.Misa 462. 

N.Y.—^Frledlander v. Eagle Dry 
Goods Corporation, 48 N.Y.S 2d 208, 
267 App.Dlv. 701—Gibson v. Jay- 
stone Drug Co., 45 N.Y.S.2d 3SO, 
267 App Div. 201. 

Ohio —^Thomas J. Emery Memorial v. 
Goldsmith, 197 NE. 119, 49 Ohio 
App 233—Schomer v. Lloyd, 182 
NE. 2S0. 42 Ohio App. 309. 

Pa—Cooney v. City of Pittsburgh, 
27 A2d 490, 149 Pa.Super. 593. 
Utah.—Clawson v. Walgreen Drug 
Co., 162 P2d 759, 108 Utah 577. 
Va.—Schlossberg v. Brugh, 187 S.E 
487, 167 Va. 49. 

43 C J. p 1290 note 27. 

The existence of look two inches 
high on cellar door in sidewalk did 
not establish negligence of owners of 
adjacent premises as matter of law 
in action for Injuries to infant trip¬ 
ping over lock.—^Eing v. Dredger, 11 
N.Y.S.2d 267, 266 App.Dlv. 10S6, re- 
argument denied 12 N.Y.S.2d 1017, 
257 App.Dlv. 847. 

Snfflcleiioy of protectloa 
In action for injuries to eight-year^ 
old boy who fell over one of cellar 
entrance doors on sidewalk and into 
cellar which was being ventilated by 
building owner's Janitor, question 
whether the metal doors on sidewalk 
and cross bar were a sufficient pro¬ 
tection to traveling public was for 
Jury.—Ellian v. Prudential Ins. Co. 
of America^ 19 A2d 829, 126 N.J.Law 
369. 

Ozdinaaoe not vlolatad 

Maintenance of sidewalk elevator 
door with total variation of seven- 
sixteenths of an inch from being ab¬ 
solutely flush with surface of side¬ 
walk did not violate ordinance re¬ 
quiring aidewsLlk elevator doors to 
be as nearly "flush” with the upper 
surface of the sidewalk as will per¬ 
mit proper drainage so as to charge 
owner of premises with "negligence 
per se” for injuries sustained by pe¬ 
destrian In fall while walking over 
elevator door.—Clarke v. Poster’s, 
Inc., 125 P.2d 60, 51 Cal.App.2d 411. 

83. lU.—Palrfowl ▼. Price. 221 IlL 
App. 447. 

Tex.—Norwood Bldg. v. Jackson, Civ. 
App., 175 S.W.2d 262, error refused. 

471 


84. Ala—City of Birmingham v. 
Wood, 197 So. 885. 240 Ala 138. 
Subsequent repairs of sidewalk In 
front of place of business by proprie¬ 
tor may indicate proprietor’s control 
of walk, but does not establish con¬ 
trol of walk cus matter of law.—^Ho¬ 
gan V. National Sellers, 10 N.Y.S.2d 
204, 256 App.Dlv. 951. 

Coiner tilangle 

In pedestrian’s action against own¬ 
er of comer lot for injuries sus¬ 
tained In fall on defective sidewalk, 
lot owner was not due the affirmative 
charge on g^'ound that she was not 
an abutting property owner, notwith¬ 
standing defective place in sidewalk 
was not directly opposite her proper¬ 
ty line, where defective place was in 
comer triangle created by extending 
lot lines to curb, and such comer 
triangle abutted on comer lot.—City 
of Birmingham v. Wood, 197 So. 885, 
240 Ala. 138. 

85k U.S.—^McCaffrey v. Great Atlan¬ 
tic & Pacific Tea Co., C.C.AN.Y., 
102 F 2d 689, rehearing denied 108 
P.2d 326. 

Cal.—^Dunn v. Wagner, 70 P.2d 498, 
22 Cal.App.2d 51. 

Ky.—Cecil v. Oertel Co., 40 S.W.2d 
328, 239 Ey. 825. 

Mass.—Conboy v. Boston Mut Life 
Ins. Go., 82 N.E.2d 697—Catino v. 
Sorrentinl, 192 N.E. 4S9, 288 Masa 
89—Cochrane v. Great Atlantic & 
Pacific Tea Co., 183 N.E. 757, 281 
Mass 386—^Young v. Kaplan, 166 
N.E. 638, 267 Mass. 152. 

Minn.—^E’reeman v. City of Minneap¬ 
olis, 17 N.W.2d 364, 219 Minn. 202 
—Ahar v. Ramsey Motor Service, 
263 N.W. 917, 195 Minn. 597. 

N.J.—^Felter v. Hksbrouck Heights 
Bldg. Loan & Sav. Ass'n, 50 A.2d 
858, 135 N.J.Law 129—Slutsky v. 
Bohen, 198 A 389, 120 NJ.Law 
102—^Dashlne v. Peres, 163 A 231, 
10 N.J.M]flC. 1264. 

N.Y.—^Tymon v. M. L. S. Construc¬ 
tion Co., 186 N.E. 429, 262 N.Y. 
161—Snyder v. Younie, 46 N.Y.S.2d 
644, 267 App.Dlv. 922—Scales v. 
Village of Nyack, Rockland Coun¬ 
ty, 38 N.Y.S.2d 20, 265 App.Dlv. 
880, affirmed 49 N.E.2d 631. 290 
N.Y. 689. 

Pa.—^Franz v. Peccalalo, 52 A2d 177, 
856 Pa. 494—Schramm v. City of 
Pittsburgh, 9 A2d 373. 337 Fa. 65 
—^Dunkerton v. BorouA of North 
Braddock. 198 A 677, 330 Pa. 89— 
Sellers v. Cline, 49 A2d 878, 160 
Pa.Super. 85. 
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of the case by dismissal or nonsuit,or the direc¬ 
tion of a verdict,or by sustaining a demurrer to 
the evidence.^* The applicability of an ordinance 
relating to sidewalk elevators maintained by abut¬ 
ting owners has been held to be a question of law.®^ 

g. Negligence of Person Cansing Defect or Ob¬ 
struction 

It Is usually a question for the Jury, in an action 
against a person other than an abutting owner, through 
whose agency the defect or obstruction complained of 


was caused, whether such person was negligent In caus¬ 
ing or guarding the defect or obstruction, but the evi¬ 
dence may be such as to present a question of law for 
the court. 

In accordance with the rules heretofore consid¬ 
ered supra § 942, it is usually a question for the 
jury, in an action against a person other than an 
abutting owner, through whose agency the defect 
or obstruction complained of was caused, vrhether 
such person vras negligent in causing or guarding 
the defect or obstruction,so as for example, wheth- 


R.I.—^Therrien v. First Nat Stores, 
6 A.2d 781, 63 Rl. 44. 

Tez.—Brlnlee v. Taylor Grain Co., 
Clv.App.. 166 S.W.2d 724. 

43 CJ. p 1290 note 39. 

SUgbt defects or imperfectioiis 

(1) When defect In sidewalk is so 
sligrht that no careful man would 
reasonably anticipate danger, prop¬ 
erty owner's responsibility for pedes¬ 
trian's injury is law question. 

111.—Bybee v. City of Collinsville, 75 
N.E.2d 56, 332 IlLApp. 853. 

N.Y.—Stem v. Zennshy Realty Cor¬ 
poration, 241 N.Y.S. 231, 136 Misc. 
912. 

43 C.J. p 1290 note 29 [a]. 

(2) While inaufflciency or want of 
repair in sidewalk is generally fact 
question, it Is court’s duty to hold, 
as matter of law, that Imperfections, 
which are dearly nonactionable de¬ 
fects, do not constitute Insufficiency 
or want of repair within meaning of 
statutes.—^Reynolds v. City of Ash¬ 
land. 296 N.W. 601. 237 Wis. 233. 
PaUic sldawalk 

Evidence was insufficient for Jury 
as to whether pedestrian was enti¬ 
tled to recover for injuries sustained 
In fall on sidewalk from owner of 
adjacent building, where place of ac¬ 
cident was a public sidewalk which 
did not serve building owner or his 
tenant, except to extent that any 
public sidewalk serves abutting prop¬ 
erty.—Broaddus v. Cox, 189 S.W.2d 
726, 300 Ey. 501. 

Step-off 

The mere construction and main¬ 
tenance of sidewalk with step-off did 
not present question for Jury as to 
negligence of defendants in action 
against owners of abutting property 
for injuries to pedestrian falling 
over step-off^ In view of uncontrar 
dieted evidence that it was necessi¬ 
tated by abrupt slope In surface of 
ground.—^Sheridan v. City of St. Jo¬ 
seph, 110 &W.2d 371. 282 MoJLpp. 
615. 

Surmise or suspioioii 
Evidence was insufficient to take 
to Jury Issues whether paste was on 
sidewalk in flont of defendant's drug 
store at time pedestrian fell. and. if 
BOp whether defendant was responsi¬ 
ble for presence of paste, where tes¬ 
timony was circumstantial and cre¬ 
ated at best no more than a surmise 


or suspicion that the alleged facts 
occurred and the negligence charged 
was required to be proved by draw¬ 
ing an Inference based on other infers 
ences.—^Kelly v. Walgreen Drug 
Stores, 170 S.W.2d 84. 293 Ey. 691. 

86. Ga.—Ellis V. Southern Grocery 
Stores, 167 S.E. 824. 46 Ga.App. 
254. 

N.Y.—Goodcuff V. Kahn. 74 N.Y.S.2d 
858, 278 App.Div. 770—Snyder v. 
Younle, 46 N.Y.S.2d 644, 267 App. 
Div. 922. 

43 C.J. p 1290 note 30. 

87. Ky.—Shephard v. Great Atlan¬ 
tic & Pacifle Tea Co., 205 S.W.2d 
687, 305 Ey. 799—Equitable Life 
Assur. Soc. of U. S. v. McClellan. 
149 S.W.2d 730, 286 Ky. 17. 

Pa.—^Rogers v. South Philadelphia 
Nat Bank, 60 A.2d 697. 160 Pa. 
Super. 154. 

43 CJ. p 1290 note 81. 

88. Mo.—^Megson v. Brlswold, 256 S. 
W. 496—Smith v. St Louls-San 
Francisco R. Cd.. App., 275 S.W. 
53. 

89. Cal.—Clarke v. Foster^s. Inc., 
125 P.2d 60. 51 Cal.App.2d 411. 

SO, U.S.—^Lols V. Great Atlantic & 
Pacifle Tea Co.. CCA.N.T., 146 P. 
2d 781—^Young v. N. P. Sevenn 
Go., CCA.Alaska. 79 F.2d 884, cer¬ 
tiorari denied N. P. Seveiin Co. v. 
Young, 56 S.Ct. 576, 297 U.S. 711, 
SO L.Ed. 998. 

Conn.—Oneker v. Liggett Drug Co.. 

197 A. 887. 124 Conn. 83. 

D.G.—^District of Columbia v. Rich¬ 
ards, 128 P.2d 297, 75 U.S.App.D.C 
349. 

Ind.—Great Atlantic & Pacillc Tea 
Co. V. McNew. 189 N.E. 641, 99 Ind. 
App. 229. 

Iowa.—^Armstrong v. Waffle, 286 N. 

W. 507, 212 Iowa 335. 

La.—^Boos V. Globe Const Co., App., 
142 So. 199. 

Md.—^Baltimore Asphalt Block & Tile 
Co. V. Elopper, 137 A. 847, 152 Md. 
529. 

Mass.—Jones v. Hayden, 50 N.E.2d 
776, 314 Maas. 619—Jones v. Hay¬ 
den, 87 NJ5l2d 243, 810 Mass. 90— 
Harrington v. Alessl, 169 N.E. 496, 
269 Mass. 433—Caron v. Gibbs, l69 
N.E. 493. 269 Mass. 431. 

Mo.—Stlth V. J- J. Newberry Co., 
79 S.W.2d 447. 386 Mo. 467. 
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N.J.—^Flducla V. Magenheim, 48 A.2d 
688, 133 N.J.Law 145, affirmed Ap¬ 
peal of Drill, 46 A.2d 815, 183 N. 
J.Law 560—Corra v. Magenheim, 
48 A.2d 688. 133 N.J.Law 145. af¬ 
firmed Appeal of Magenheim, 45 
A.2d 453, 133 N.J.Law 559—S. Eos- 
son & Sons v. Union Bldg. & Const. 
Go., 151 A. 683, 108 N.J.Law 111. 
N.M.—Gilbert v. New Mexico Const. 

Co., 44 P.2d 489. 39 N.M. 216. 

N.Y.—^Maniscalco v. Tully & Di Napo¬ 
li. Inc., 83 N.E.Sd 586. 298 N.Y. 688 
—Boylhart v. Dl Marco & Relmann, 
200 N.E. 798, 270 N.Y. 217— 

Schwartz v. Merola Bros. Const 
Corporation, 84 N.Y.S.2d 220, 263 
App.Div. 631, motion denied 46 N. 
E.2d 357, 289 N.Y. 766, affirmed 48 
N.B.2d 299, 290 N.Y. 145—Romano 
V. City of New Yorlc. 6 N.Y.S.2d 
518, 254 App.Div. 906—Wright v. 
Tudor City Twelfth Unit 288 N. 
Y.S. 864, 248 App.Div. 218—Math¬ 
ews V. Pittsburgh Plate Glass Co., 
285 N.Y.S. 818, 247 App.Dlv. 729— 
Hlne V. Aird-Don Co., 250 N.Y.S. 
75. 232 App.Div. 859. 

NC.—^Marzelle v. Ski-Land Mfg. Co., 
44 S.R2d 80. 227 N.a 674. 

Or.—Johnson v. Hoffman, 284 P. 587, 
132 Or. 46. 

Pa.—O’Donnell v. Booth & Fllnn, 162 
A. 749, 802 Pa. 92—Gable v. Golder, 
176 A. 847, 118 Pa.Super. 415— 
Martin y. Steen, 167 A. 609, 109 
Pa.Super. 268—Woodring v. City of 
Easton, 164 A. 921, 108 Pa.Super. 
481. 

S.C.—^Harrison v. Galllvan Const Co., 
199 S.E. 307, 188 S.O. 804. 

Wash.—^Pacific Telephone & Tele¬ 
graph Co. V. Slezak. 276 P. 904, 151 
Wash. 457. 

Wls.—^Finkelsteln v. Majestic Realty 
CorporaUon, 224 N.W. 748, 198 Wis. 
527. 

43 G.J. p 1291 note 84. 

Joint malntenaaoe 

Evidence that display sign fast¬ 
ened on building by film developing 
company was Jointly maintained by 
company and drug store owner when 
it fell striking pedestrian was held 
sufficient for Jury.—Donls v. Sawyer 
Service, 21 P.2d 776, 143 Or. 483. 

Evidence held snlBcient to go to 
the Jury as to: 

(1) Whether defendant was negli- 
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er a temporary obstruction on a walk was for a 
reasonable time, was reasonably necessary, and did 
not unreasonably interfere with the right of the 
public.®^ 

Where, however, the evidence is legally insufiE- 
cient to show negligence, or the facts therein are 
undisputed and but one conclusion can reasonably 
be drawn therefrom, the question is one of law for 
the court to determine;®® and it may dispose of 
the question by a dismissal or nonsuit,®® or by di¬ 
recting a verdict for defendant.®^ So, where a pos¬ 
itive duty is imposed on contractors with respect to 
excavations made by them in the streets, it is error 
to submit the question of such duty to the jury,®5 
Where a statement of claim charges joint negli¬ 


gence, a nonsuit as to all defendants is improper if 
plaintiff is entitled to go to the jury as to one de¬ 
fendant.®® 

h. Proximate Cause of Injury 

It is ordinarily a question for the Jury or other trier 
of facts whether plaintiff’s Injuries were proximately 
caused by defendant's negligence or some other cause, 
but, where the evidence is legally insufficient or Is rea¬ 
sonably susceptible of but one inference, the question be¬ 
comes one of law for the court. 

It is ordinarily a question of fact for the jury or 
other trier of facts whether under all the circum¬ 
stances of the particular case plaintiff’s injuries 
were proximately caused by defendant’s negligence 
or some other cause,®^ as in the case of injuries a1- 


sent with respect to creation and 
guarding of excavations.—^Henigin 
V. Booth & Fllnn, 161 A. 871, 307 Fa. 
528—48 C.J. p 1291 note 34 £d] (5). 

(2) Whether defendant was negli- 
sent in respect of guarding a coal¬ 
hole, manhole, or other permanent 
opening. 

Conn.—Oneker v. Liggett Drug Co., 
197 A. 887, 124 Conn. 88. 

Ind.—Allied Coal & Material Co. v. 
Moore, 157 N.B. 65, 88 Ind.App. 
258. 

Maas.—Harrington v. Alesal, 169 N. 

E. 496, 269 Maaa. 483. . 

Pa.—^Vendig v. Union League of Phil¬ 
adelphia, 140 A. 603, 291 Pa. 636. 
43 CJ. P 1291 note 84 [dj (7). 

(3) Whether defendant guarded 
trench by reasonable barriers.— 
Yuhass V. Pitt Const. Co., 167 A. 461, 
305 PcL 166. 

(4) Driver's negligence in drop¬ 
ping pieces of Ice on sidewalk.—Car¬ 
on V. Gibbs. 169 N.E. 493, 269 Mass. 
431. 

(5) negligence of paving contrac¬ 
tor in placing water pipe on sidewalk 
In ftont of apartment house entrance. 
—^Dougherty v. Garrick, 239 N.W. 
158, 184 Minn. 436. 77 A.L.R. 1286. 

W Whether contractors doing 
work in streets were negligent in 
leaving barricade in street.—Good- 
wyn V. Gibson, 177 So. 140, 235 Ala. 
19. 

(7) Whether company, obstructing 
sidewalk with material for construc¬ 
tion of adjacent building without per¬ 
mit, in violation of city ordinanoe, 
and placing no warning lights or 
watchman nearby, was negligent or 
created nuisance.—McLeod v. Jones 
Plato Co., 288 N.T.S. 178, 248 App. 
Div. 638. 

(8) Other matters. 

U.S.—^Young V. N. P. Severin Co., C. 
CLA-Alaska, 79 F.2d 884, certiorari 
denied N*. P. Severin Co. v. Young, 
56 S.Ct. 675, 297 U.S. 711, 80 L.Bd. 
998. 

Mich.—Smolensk! ▼. Cooke Asphalt I 


I Paving Co., 283 N.W. 400. 252 Mich. 
I 517. 

Minn.—Stadtherr v. City of Sauk 
Center. 231 N.W. 210, 180 Minn. 
496. 

N.Y.—^Hayling v. City of New York, 
263 N.Y.S. 610. 233 App.Div. 595. 
Pa.—^Hresko v. Federal Electric Co., 
152 A. 868. 801 Pa. 382—Chambers 
V. Peter & A. J. Ellis, 158 A. 6S3. 
104 Pa.Super. 41. 

43 C.J. p 1391 note 34 £d]. 

Ckks company 

(1) Gas company was held not 
negligent as matter of law in plac¬ 
ing pipes along curb, as against adult 
cutting across pipes Instead of using 
unobstructed crosswalk.—^Hart v. 
Northern Uhion Gas Co, 233 N.Y.S. 
1. 225 App.Dlv. 321, affirmed 170 N. 
E. 143. 252 N.Y. 561. 

(2) The maintenance by gas com¬ 
pany of cut-off box over which girl 
tripped and sustained injuries was 
not negligence as matter of law, 
where box, which was located mid¬ 
way between sidewalk and street 
curb, protruded only three inches 
above ground.—Sterling v. Communi¬ 
ty Natural Gas Go., Tex.Clv.App.. 105 
S.W.2d 776. 

9L Mass.—Jones v. Hayden. 50 N. 
B.2d 776, 314 Mass. 619—Gaw v. 
Hew Const Co.. 16 N.E.2d 225, 800 
Mass. 250. 

99. U.S.—^McCaffrey v. Great Atlan¬ 
tic & Pacific Tea Co., G.CA.N.Y., 
103 F.2d 689, rehearing denied 103 
F.2d 826. 

Ky.—^Reibel v. Woolworth, 190 S.W. 
2d 866. 801 Ky. 76. 

Mass.—Baskin v. John McCourt Co., 
164 N.E. 842, 258 Mass. 301. 

Mo.—Whealen v. St Louis Soft Ball 
Ass'n, 198 S.W.2d 871, affirmed 202 
S.W.2d 891. 356 Mo. 622. 

N.Y.— Marks v. City of Buffalo, 8 N. 
Y.S.2d 885. 255 ApP.Dlv. 1028— 
Leonard v. Horae Owners Loan 
Corp.. 60 N.Y.a2d 78, 270 App.Div. 
863, 786, 867, affirmed 75 N.E.2d 
261. 297 N.Y. 103—Cardoner v. St. 
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I George Paving Corporation, 272 N. 

I Y.S. 730, 241 App.Div. 453, motion 
granted 195 N.E. 129, 266 N.Y. 407. 

Okl.—^Patrick v. Oklahoma City, 41 
P.2d 108, 170 Okl. 545. 

Or.—Gardner v. Regal Fruit Co., 31 
P.2d 650, 147 Or. 56. 

43 C.J. P 1292 note 85. 

9Si Ga.—^McAfee v. Atlantic Ice, 
etc., Corp., 105 S.K 681, 26 Ga. 
App. 25. 

Or.—Gardner v. Regal Fruit Co., 81 
P.2d 650, 147 Or. 65. 

96. D.C—^McLaughlin v. District of 
Columbia, 148 F.2d 118, 80 U.S. 
App.D.C. 410. 

Mo.—Stubblefield v. Federal Reserve 
Bank of St Louis, 204 S.W.2d 718, 
366 Mo. 1018. 

43 C.J. p 1392 note 87. 

95. S.C.—Huggln v. Gaffney, 132 S. 
E. 163, 134 S.C. 114. 

96. Pa.—^Martin v. Steen, 167 A. %09, 
109 Pa.Super. 263. 

97. Ala.—Clendenon v. Yarbrough. 
171 So. 277, 233 Ala. 269. 

Arlz.—Cobb v. Salt River Valley Wa¬ 
ter Users* Ass'n, 114 P.2d 904, 57 
Arlz. 451. 

Ill.—^Koch V. City of Chicago, 17 N. 
E.2d 411, 297 I11.APP. 103—Strap- 
pelll V. City of Chicago. 14 N.E.2d 
986, 296 IlLApp. 469, reversed on 
other grounds 20 N.E.2d 43, 371 IlL 
72. 

Mass.—^Eagles v. National Plata & 
Window Glass Co., 45 N.B.2d 402, 
312 Mass. 463. 

Mol—G uthrie v. City of St Charles, 
152 S.W.2d 91, 347 Mo. 1175— 
Murphy v. Duerback, 19 S.W.2d 
1040—Ward v. City of Portageville, 
App., 106 S.W.2d 497—^Lampe v. 
Kansas City, App., 49 S W.2d 627— 
Wertz V. Chicago, B. & Q. R. Co., 
40 S.W.2d 516, 225 Mo.App. 1056. 

N.M.—Gilbert v. New Mexico Const. 
Co., 44 P.2d 489, 39 N.M. 216. 

N.Y.—Croner v. Village of Montlcel- 
lo. 26 N.Y.S.2d 68, 261 App-Dlv. 860. 

Pa.—Welser v. United Gas Improve¬ 
ment Co., 155 A. 661, 304 Pa. 237— 
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legfcd to have been caused by negligence in respect holes and other permanent openings,^ overhanging 
of defects or obstructions in streets or sideralks,®® and falling objects,^ and slippery substances on a 
such as excavations, holes, and depressions,^^ man- 


Sells V. City of Pittsburgh, Com. 
PI., 91 Pittsb L.€g.J. 479. 

Tex.—City of Port Worth v. Lee, 186 
SW.2d 954. 143 Tex. 551, 159 A. 
LR. 125. 

43 G.J. p 1292 note 39. 

98. U.S.—Jones v. City of Columbus, 
CC..V.MiBS., 134 F.3d 464. 

Ala.—Pankey v. City of Mobile, 85 
So.2d 497, 250 Ala. ff66—Ooodwyn 
V. Gibson, 177 So. 140, 235 Ala. 
19—City of Anniston v. Simmons. 
20 So.2d 52, 31 Ala.App. 636, cer¬ 
tiorari denied 20 So.2d 54, 246 Ala. 
153. 

Anz.—^Beltran v. Stroud, 160 P.2d 
765. 63 Ariz. 249. 

Cal.—^Barsoom v. City of Reedley. 
101 P.2d 743. 38 GalA.pp.2d 413— 
Sheckles v. Glmton Const. Go., 258 
P. 107, 84 CalApp. 420. 

Conn—^Edgecomb v. Great Atlantic 
& Pacific Tea Co., 18 A2d 364, 127 
Conn. 488—^Messma v. City of Xew 
Haven. 174 A 188, 119 Conn. 166. 
Idaha—Berland v. City of Hailey, 
101 P.2d 17, 61 Idaho 333. 

Ill.—^Rlchcreek v. City of Rock Is¬ 
land. 65 N.R3d 688. 828 IlLApp. 
816—^Burzak v. City of Chicago, 11 
N.E.2d 133, 292 Ill.App. 635—Puck 
y. City of Chicago, 281 Ill.App. 6. 
Ky.—City of Paducah ▼. McManus, 
76 S.W.2d 254, 256 Ky. 406. 

Mhss.—Whittaker v. Town of Brook¬ 
line, 60 N.E.2d 86. 318 Mass. 19— 
Chase v. Marchant, 54 N'.E.2d 51, 
315 Mass. 684—Jones v. Hayden, 
87 N.E.2d 243. 810 Mass. 90—BudrI 

V. Town of West Springfield, 168 
K’.E. 93, 269 Mass. 19—^Mahoney v. 
City of Worcester, 163 N.E. 853, 
265 Mass. 94. 

Minnj—^Dougherty v. Garrick. 239 N. 

W. 153. 184 Minn. 436, 77 AL.R. 
1286. 

Miss.—City of Lumberton v. Schra^ 
der, 168 So. 77. 176 Miss. 273. 

Mo.—Stollhans v. City of St. Lnuis, 
121 S.W.2d 808. 843 Mo. 467—Little 
V Kansas City, 197 S.W.2d 1005, 
239 Mo.App. 1007—Coleman v. City 
of St. Louis, App., 185 S.W.2d 843 
—Johnston v. City of St. Louis, 
App., 138 S.W.2d 666—Ward y. City 
of Portageville, App., 106 S.W.2d 
497—Wertz v. Chicago, R 4k Q. R. 
Co.. 40 S.W.2d 516, 225 Mo.App. 
1056. 

Mont.—^Watson v. City of Bozeman, 
156 P.2d 178, 117 Mont. 15—Bens- 
ley V. Miles City. 9 P.2d 168, 91 
MonL 561. 

N’.J.—^War V. Mazzarella, 61 A.2d 284, 
137 27.J.Liaw 736—Newman y. 
Ocean Township, 21 A2d 841, 127 
N.J.Law 287. 

N.T.—Croner y. Village of Montlcel- 
lo, 2f N.Y.S.2d 63, 261 App.Diy. 360 


[ —James v. Pride Transp. Co., 2S9 

I N.T.S. 23, 248 App.Dlv. 779. 

I N.C.—^Webster v. City of Charlotte, 
22 S.R2d 900, 232 N.C. 321. 

Okl.—^Ponca City v. Swayne, 50 P.2d 
1082. 174 Okl. 576. 

Pa.—^Brady v. City of Philadelphia, 
41 A2d 365, 156 Pa.Super. 607— 
Frazier v. City of Pittsburgh. 15 
A2d 499, 142 Pa.Super. S8—Cham¬ 
bers V. Peter & A. J. Ellis. 158 A 
583, 104 Pa.Super. 41. 

S.C.—^Harrison v. Galllvan Const 
Co.. 199 S.E. 307. 188 S.C. 304. 

Tenn.—^Lincoln Amusement Co. y. 
Williams, 149 S.W.2d 86. 24 Tenn. 
App. 692. 

Va.—City of Norfolk v. Hall, 9 S.E.2d 
356. 175 Va, 545. 

W.Va.—^Roth V. City of Moundsville, 
190 S.E. 332. 118 W.Va. 283. 

43 C.J. p 1292 note 40. 

Cause of fall 

From testimony of the nature of a 
fall, and a factual description of the 
location and condition of the area in 
which the fall occurred, a Jury may 
properly determine that the fall was 
caused by a defect in the area—Bra^ 
dy V. City of Philadelphia^ 41 A.2d 
366, 156 PaSuper. 607. 

CoBourziitg act 

The effect of the construction of a | 
fence by third person as a concur^ 
ring act in relation to question of 
proximate cause of pedestrian’s in¬ 
jury on defective sidewalk was for 
Jury.—^Eastlick v. City of Los An- 
gelea 177 P.2d 558, 29 Cal.2d 661, 
170 AL.R. 225. 

msahlUty 

In action against town for inju¬ 
ries sustained by plaintiff in a fall 
caused by tripping over a cement 
block which extended above level of 
sidewalk, whether proximate cause 
of injury was plaintiff’s physical 
disability was for Juiyi where the 
evidence was in dispute as to wheth¬ 
er such disabilities resulted in plain¬ 
tiff’s inability to raise his feet Arom 
the level on which he walked.—^Rea¬ 
gan ▼. Town of Belmont, 65 N.E.2d 
766, 316 Masa 467. 

Uhavoidabls acoldeBt 
In pedestrian’s action against city 
for injuries allegedly sustained Ax>m 
fall on ridge in sidewalk, evidence 
warranted submission to Jury of is¬ 
sue whether injuries resulted from 
an unavoidable accident.—Ulmer v. 
City of El Paso, Tex.Clv.App., 115 S. 
W.2d 1151, error dismissed. 

99m Conn.—Tirendl v. City of Water- 
bury, 23 A.2d 919, 128 Conn. 464. 

Ga—City of Camilla v. May, 27 S. 
E.2d 777, 70 GaApp. 136—Harris v. 
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City of Rome, 200 S.E. 337, 69 
App. 279—City Council of Augusta 
V. Brassell, 173 S E. 440, 48 Ga. 
App. 603. 

Ill.—Tannert v. City of Chicago, 31 
N.E.2d 342, 308 IlLApp. 327. 

Mass.—Tovey v. City of Cambridge, 
174 N.K 474, 274 Mass. 324. 

Mo.—Blaco V. Kansas City, App., 66 
S.W.2d 1062. 

N.J.—Wnght V. A. J. M. Holding Co., 
32 A2d 503, 130 N.J.Law 239—Mc¬ 
Hugh V. Hawthorne Building & 
Loan Ass’n, 191 A. 548. 118 N.J. 
Law 78. 

N.T.—Wagner v. City of New York, 
294 N.Y.S. 466, 250 App.Dlv. 381. 
Tex.—City of Terrell v. Howard, Civ. 
App., 85 8.W.2d 283, reversed on 
other grounds 111 S.W.2d 692, 131 
Tex. 498. 

48 aJ. p 1293 note 40 [c]. 

1. Cal.—Clarke v. Foster’s, Inc., 125 
P.2d 60. 61 Cal.App.2d 411—Osro- 
wltz V. Market Inv. Co.. 104 P-2d 
681, 40 CalApp.2d 179—^Rosel’.a v. 
Paxlnos.-294 P. 39.110 Cal.App. 299. 

Ill.—^Preloger v. Vlllagre of Mary¬ 
ville, 17 N.R2d 726. 297 IlLApp. 
651. 

Pa—Gallagher v. American Ice Sa 
Coal Co., 185 A 612, 288 Pa 203. 
43 C.J. p 1292 note 40 [d]. 

VlolstloiL of oxdlnanos 
Whether violation of ordinance 
regulating sidewalk elevators was 
proximate cause of injury plaintiff 
received when he fell while walking 
over sidewalk elevator was “question 
of fact.”—Clarke v. Foster’s, Inc., 

! 125 P.2d 60, 61 CalApp.2d 411. 

Mixed questions 

In action by pedestrian against 
building operator for injuries sus¬ 
tained when struck by sidewalk ele¬ 
vator. evidence that elevator was 
not equipped with warning device, 
and that operator failed to see that 
none other than its own employees 
operated the elevator, presented 
“mixed questions of law and fact” 
rather than pure “questions of law” 
for the court alone as to whether 
building operator ought reasonably 
to have forepeen that others might 
use elevator and that their negli¬ 
gence concurring with operator’s 
negligence might with reasonable 
probability result in injury.—^Nor¬ 
wood Bldg. V. Jackson. Tex.Clv.App., 
175 S.W.2d 262, error refused. 

2. Cal.—^Holahan v. McGrew, 295 P. 
1064, 111 CalApp. 480. 

Ill.—^Penningrton v. Rowley Broa Co., 
241 IlLApp. 58. 

Tenn.—City of Knoxville v. Hargis, 
198 S.W.2d 655, 184 Tenn. 262. 

48 CJ. p 1293 note 40 [e]. 
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walk, 3 such as snow and ice.^ It is also a question 
for the jury on conflicting evidence whether inju¬ 
ries were proximately caused by defendant’s neg¬ 
ligence in respect of sewers and waters,5 or in re¬ 
spect of public grounds and other municipal prop¬ 
erty.® So, it is generally a question for the jur>’ 
whether the particular physical injuries suffered b3^ 
plaintiff resulted proximately from the accident.^ 


Where, however, the evidence is legally insufli- 
cient to show a causal connection between plaintiffs 
injuries and defendant’s alleged negligence, or is 
undisputed, and but one inference can be reason¬ 
ably' drawn therefrom, the question becomes one 
of law for the court,^ as where the evidence shows 
merely a bare possibility or probability that de- 


Aot of G-od 

What degree of rainfall and wind 
was necessary to constitute act of 
God within statutory definition was 
Jury question under evidence in ac¬ 
tion against city and building owner 
for death of pedestrian struck by 
falling shed attached to building ad¬ 
jacent to sidewalk.—Joyce v. City of 
Dalton, 86 S.E.2d 104. 78 Ga.App. 
209. 

& Arlz—Cobb v. Salt River Valley 
Water Users’ Ass’n. 114 P.2d 904, 
57 Ariz. 451. 

Cal.—^Barton v. Capitol Marker. 134 
P.2d 847. 57 Cal.App 2d 516. 

Okl.—Cities Service Oil Co. v. Kindt. 
190 P.2d 1007. 

Tenn.-^'Wheeler v. City of Maryville, 
App., 203 S.W.2d 924. 

Tex.—Service Refining Co. v. Hutch¬ 
erson, Civ.App., 179 S.W.2d 772, 
error refused. 

Wash.—Gabrielsen v. City of Seattle. 
272 P. 723, 150 Wash. 157, reheard 
278 P. 1071, 152 Wash. 700. 

4. Colo.—City and County of Denver 
V. Caton, 114 P.2d 553, 108 Colo. 
170—City and County of Denver 

V. Willson, 264 P. 153, 81 Colo. 134. 
Conn.—^Leitkowski v. Town of Nor¬ 
wich, 8 A.2d 84, 125 Conn. 49. 

Ill.—Sursa v. City of Centralla. 6 N. 

K2d 96. 287 Ul.App. 638. 

Iowa.—Ahem v. City of Des Moines. 
12 N.W.2d 296, 234 Iowa 118— 
Tollackson v. City of Eagle Grove, 
218 N.W. 222, 203 Iowa 696. 

Neb.—^De Porte v. State Furniture 
Co.. 261 N.W. 419, 129 Neb. 282. 
Ohio.—Christen v. City of Cincinnati, 
24 N.E.2d 717, 62 Ohio App. 628. 

40 C.J. p 1292 note 40 [g]. 

XOe falling from wagon 

Question whether ice wagon driv¬ 
er's negligence in permitting ice to 
fall from wagon and remain in street 
was proximate cause of Injury to pe¬ 
destrian sustained when automobile 
struck ice, hurling it against pedes¬ 
trian, was held for Jury.—City Ice 
Delivery Co. v. Suggs, Tex.Clv.App., 
60 S.W.2d 588, error refused. 

5. Minn.—Greenwood v. Evergreen 
Mines Co., 19 N.W.2d 726. 220 Minn. 
296. 

Miss.—City of Meridian v. Peavy. 194 
So. 695» 188 Miss. 168. 

Mo.—Hale v. Kansas City, Mo., 187 S. 

W. 2d 31. 239 Mo.App. 12. 

Ohio.—Greenburg v. City of Steuben¬ 
ville, App., 72 N.E.2d 125—^Bert v. 


City of Alliance, App.. 32 NE.2d 
49. 

Okl.—^Murduck v. City of Blackwell. 
176 P 2d 1002, 198 Okl. 171—City of 
Stillwater v. CundilT, 87 P.2d 947, 
1S4 Okl 375. 

Pa.—^Diehm v. Borough of New Hol¬ 
land, 191 A. 393. 126 Pa Super. 315 
—Yeager v. City of Pittsburgh, 
157 A. 353. 103 Fa.Super. 34. 
Tenn.—Town of Dickson v. Siephens, 
96 S.W.2d 201. 20 Tenn.App. 195. 

43 C.J. p 1293 note 41. 

Cause of flood 

In action against city for injuries 
sustained in explosion of sewer gas 
emanating from sanitary sewer in 
flooded basement of a home, where¬ 
in plaintiff asserted that open man¬ 
hole on sewer was a producing cause 
of explosion during flood, and defend¬ 
ant asserted that flood resulted from 
a wholly independent cause consist¬ 
ing of obstruction In sewer, substan¬ 
tial evidence that flooding of sewer 
through uncovered manhole was the 
more probable cause made a case for 
the jury.—Guthne v. City of St. 
Charles, 152 S.W.2d 91, 347 Mo. 1175. 
Bzteat of zalnfaSl 

In action against city for damage 
to building from surface waters be¬ 
cause city had walled up inlets and 
failed to provide other openings in 
lieu thereof for escape of surface 
water Into sewer, and because city 
was allegedly negligent in permitting 
surface water to accumulate, ques¬ 
tion whether rainfall was unusual, 
excessive, or unprecedented, so as to 
relieve city from liability, was for 
Jury.—Cattln v. City of Omaha, 31 
N.W.2d 300, 149 Neb. 434. 

6. Colo.—City of Longmont v. 
Swearingen, 254 P. 1000, 8l Colo. 
246. 

N.Y.—Hansen v. New York City 
Housing Authority, 68 N.Y.S.2d 71, 
271 App.Div. 986. 

Pa.—Styer v. City of Reading, 61 A. 

2d 382, 360 Pa. 212. 

40 C.J. p 1292 note 39 [a]. 

7- Pa.—Kondrosky v. City of Mc¬ 
Keesport. 26 A.2d 793. 344 Pa. 492. 
43 aj. p 1293 note 42. 

Bvldaaos as to damages 
Defendants' contention. In action 
for injuries to city employee, that 
evidence was too insubstantial and 
uncertain to Justify finding that al¬ 
leged injury to plaintlfTs eye caused 
his blindness, went only to amount 
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of damages, not to demurrer to evi¬ 
dence —Choate v. City of Springfield, 
124 S.W.2d 1127, 343 Mo. 936. 

8L US—The Sands Pome, DC.N.Y., 
53 F.Supp. 267. 

Ill—Simpson V. City of Chicago, 58 
N.E2d 321. 324 Ill..Vpp. 52S. 

Ind.—City of Evansville v. Blue, 8 
N.E 2d 224. 212 Ind. ISO. 

Ky.—City of Ravenna v. Griflln, 139 
S.'W.2d 74, 283 Ky. 681—Overton’s 
Adm’x v. City of Louisville, 298 S. 
W. 968, 221 Ky. 289. 

Md.—^Butler v. Reed-Avery Co., 48 
A.2d 436, 1S6 Md. 6S6. 

Mass.—Mosher v. Cape Ann Sav. 
Bank, 36 N.E.3d 377, 809 Mass. 
612. 

Mo—^Luettecke v. City of St. Louis, 
140 S.W.2d 45, 346 Mo. 168—O’Mal¬ 
ley V. City of SL Louis, 119 S.W. 
2d 785, 843 Mo. 14—Denny v. City 
of Puxlco. App., 4 S.W.2d 476. 

N.H.—Nelson v. Town of Northumb¬ 
erland. 5 A.2d 39, 90 N.H. 141. 

N.J.—Sivak V. City of New Bruns¬ 
wick, 3 A.2d 566. 122 N.J.Law 197. 
N.Y.—Clark v. City of Buffalo, 41 N. 
E 2d 459, 288 N.Y. 62—Macaulay v. 
City of New York, 276 N.T.S. 350, 
243 AppDlv, 503—Lane v. City of 
Buffalo, 250 N.Y.S. 579. 233 App. 
Dlv. 334. 

N.C—Foreman-Blades Lumber Co. v. 
Elizabeth City, 41 S.E.2d 761, 22^7 
N.C. 270. 

Pa.—Dunkerton v. Borough of North 
Braddock. 19S A. 677. 330 Pa. 89— 
Bums V. City of Pittsburgh, 181 A. 
487, 320 Pa. 92—^Hoffman v. City 
of McKeesport, 164 A. 925, 303 Pa. 
548. 

S.D.—^Moore v. City of Edgemont, 
223 N.W. 720, 54 S.D. 509. 

43 C.J. p 1293 note 43. 

Xnjnzy to mnnlolpal employee 
Mo.—Fischer v. City of Cape Girar¬ 
deau, 181 S.W.2d 521, 346 Mo. 122. 
Tall on caztway 

Evidence was insufficient for Jury 
as to whether municipality was lia¬ 
ble for injuries sustained by pedes¬ 
trian when he fell on cartway of 
public highxray, where there was no 
showing as to what caused pedestri¬ 
an’s fall, or If established that pe¬ 
destrian fell on dirt and atones 
placed on cartway by municipal em¬ 
ployees as he claimed, there was no 
showing that such dirt and stonoa 
amounted to more than a slight or 
trivial obstruction for which munici¬ 
pality was not liable.—Koch v. Bor- 
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fendant’s negligence caused the accident,^ and in 
such case the court may determine the issue by 
dismissal or nonsuit,^^ or the direction of a verdict 
for defendant,!! or by sustaining a demurrer to the 
evidence.!® 

i. Contributory Negligence 

(1) In general 

(2) Knowledge of defect or obstruction 

(3) Duty to observe and avoid danger 

(1) In General 

Where the evidence Is conflicting, the question as to 
whether or not plaintiff was guilty of contributory negli¬ 


gence barring recovery of damages Is for the Jury or 
other trier of the facts to determine from ail the circum¬ 
stances of the particular case; but, where the facts are 
undisputed, or but one conclusion can reasonably be drawn 
therefrom, the question becomes one of law for the court. 

Where there is evidence tending to show con¬ 
tributory negligence, but the facts are conflictings 
or are such that different inferences might reason¬ 
ably be dratvn therefrom, the question as to wheth¬ 
er or not plaintiff was guilty of such negligence 
at the time of happening of the accident as will 
preclude him from recovering damages is for the 
jury or other trier of facts to determine from all 
the circumstances of the particular case.!® So, the 


oush of White Haven, 63 A.2d 1. 360 
Pa. 637. 

9b Pa.—^Foster v. Borough of West 
View. 195 A. 83. 328 Pa. 368. 

43 C.J. p 1293 note 44. 

Gansal eoniLeotloiL 

Evidence only sugrgeating a causal 
connection between abutting owner’s 
assumed negligence in diverting wa¬ 
ter from flowing over sidewalk in 
front of owner's house and formation 
of Ice on which pedestrian fell was 
insufficient to raise question for Ju¬ 
ry, where other obvious causes for 
ice on the sidewalk were present and 
no evidence was offered tending to 
preclude them from consideration.— 
War V. Maszarella, 61 A.2d 284. 137 
N-J-Law 786. 

Prior ley condition. 

In action against city by pedestri¬ 
an for injuries resulting from fall on 
sidewalk, where proof showed that 
plaintiff slipped and fell on snow and 
ice which accumulated during storm 
for the nonremoval of which defend¬ 
ant city was not negligent. Jury 
should not have been permitted to 
speculate whether prior icy condition 
contributed to plaintilTa fall.—^Rich- 
man V. City of New York, 54 N.Y.S.2d 
148. 

10. Pa.—^3iason v. Philadelphia, 54 
A. 773, 205 Pa. 177—Dooley v. Bor¬ 
ough of Charleroi, Cozn.Pl., 18 
Waah.Co. 101. affirmed 196 A. 6. 
828 Pa. 67. 

43 C.J* p 1293 note 45. 

11. Ky.—^Hommes* Adm'r v. Chesa¬ 
peake & O. Ry. Co.. 104 S.W.2d 431, 
268 Ky. 203. 

Pa.—Rogers v. South Philadelphia 
Nat. Bank. 60 A.2d 697, 160 Pa.Su- 
per. 164. 

43 C.jr. P 1293 note 46. 

12. Mo.—Rose v. Biddle, 231 S.W. 
946—Waldxnann v. Skralnka 
Oonstr. Co., 249 S.W. 698, 211 Mo 
App. 576. 

13. U.Sj—F hUlips Petroleum Co. v. 
ChUdress, C.aA.OkL, 78 F.2d 861. 

Ala.—City of Birmingham v. Max^ 
tin, 153 So. 285, 223 Ala. 818. 

Cal.—^Barsoom v. City of Reedley, 101 
P.2d 743, 38 CaLApp.2d 413. 


Conn.—^Ejawson v. City of Waterbury, 
161 A. 667, 115 Conn. 716—Carta v. 
City of Norwalk, l45 A. 158, 108 
Conn. 697. 

D.G.—Altemus v. Talmadge, 58 F.2d 
874, 61 APP.D.G. 148, certiorari de¬ 
nied 53 S.Ct. 16. 287 U.S. 614, 77 
L.Ed. 533. 

Ga.—City of Rome v. Phillips, 139 
S.E. 828, 37 GaJlpp. 299. 

Ill.—^Zoloth v. Wacker-Wabash Corp.. 
66 N.R2d 443, 328 IlLApp. 564— 
Wandke v. City of Chicago. 41 N. 
R2d 839, 814 lll.App. 381—^Tannert 
V. City of Chicago. 81 N.E.2d 342. 
808 IlLApp. 327—Strappelli v. City 
of Chicago, 14 N.E.2d 986, 295 Ill. 
App. 469, reversed on other 
grounds 20 N.E.2d 43, 371 lU. 72— 
Puck V. City of Chicago, 281 IIL 
App. 6—^Reule v. City of Chicago, 
268 IlLApp. 266—Pennington v. 
Rowley Bros. Co., 241 IlLApp. 68. 
Ind.—^Terre Haute City Lines v. 
Kroeger, 59 N.E.2d 675, 115 Ind. 
App. 876—City of Gary v. McNulty, 
194 N.E. 193, 99 Ind.App. 641. 
Kan.—Loftln v. City of Kansas City, 

190 P.2d 378, 164 Kan. 412. 

Ky.—City of Louisville v. Wheeler, 

191 S.W.2d 386, 301 Ky. 322—Mon¬ 
roe V. City of Louisville, 129 S.W. 
2d 119, 278 Ky. 648—Krieger v. 
Louisville Water Co., 116 S.W.2d 
286, 278 Ky. 746—City of Paints- 
ville V. Spears, 47 S.W.2d 727, 242 
Ky. 762—City of Providence v. 
Hunter. 21 S.W.2d 136, 231 Ky. 72. 

Md.—Citizens Sav. Bank of Balti¬ 
more V. Covington, 199 A. 349, 174 
Md. 633—^Mayor and Council of 
City of Baltimore v. Grossfeld, 196 
A. 554. 173 Md. 197. 

Maas.—^Mello v. City of Peabody, 25 
N.E.2d 751, 305 Mass. 378—SuUlvan 
V. Inhabitemts of Town of Saugus, 
25 N.R2d 185, 306 Mass. 127—Bar¬ 
ton V. City of Boston, 17 N.E.2d 
69'6. 301 Mass. 49^Bell v. City of 
Boston, 12 N.E.2d 72, 299 Mass. 102 
—Smith V. City of Fall River, 8 N. 
E.2d 217, 296 Mass. 88—Mitchell v. 
Lynn f^re & Police Notification 
Co., 197 N.E. 456. 292 Masa 166— 
Sylvia V. aty of Boston, 179 N.E. 
218, 278 Masa 76. 
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r Minn.—McDonough ▼. City of St. 
Paul, 230 N.W. 89, 179 Minn. 553 
—^McGandy v. City of Marshall, 227 
N.W. 177, 178 Minn. 826—Williams 
V. John A. Steea Co., 214 N.W. 671, 
173 Minn. 36. 

Mo.—State ex rel. Kansas City v. 
Shain, 177 S.W.2d 611—Cordray v. 
City of Brookfield, 65 S.W.2d 938, 
334 Mo. 249—Hale v. Kansas City, 
Mo., 187 S.W.2d 81, 239 Moj^lPP. 
12—^Wagner v. Webb City, App., 
168 S.W.2d 596—McDonald v. 

Heinemann, ApPb, 141 S.W.2d 177— 
Ward V. City of Portagevllle. App., 
106 S.W.2d 497—Nelkln v. Phillips 
Petroleum Co., App.. 90 S.W.2d 194 
—^Barnes v. Kansas City, App., 63 
S.W.2d 164—Neagle v. City of Edi¬ 
na, App., 53 S.W.2d 1077—^Huggins 
V. City of Hannibal, App., 12 S.W. 
2d 504—Kelsey v. Israel, App., 298 
S.W. 1066. 

Mont.—Stevens v. City of Butte, 85 
P.2d 339, 107 Mont. 354. 

Neb.—^Pinches v. Village of Dickens, 
264 N.W, 877, 127 Neb. 239. 

N.H.—Douglas v. Hollis, 172 A. 433, 
86 N.H 578. 

N.J.—Glass V. American Stores Co., 
164 A. 305, 110 N.J.Law 152. 

N.Y.—West V. City of New York, 191 
N.E. 864. 265 N.Y. 139—Frledlander 
V. Eagle Dry Goods Corporation, 
48 N.Y.S.2d 208, 267 App.Dlv. 701 
—Wlndiach v. City of New York, 
35 N.Y.S.2d 693, 264 App.Div. 881— 
Bunco V. City of New York, 8 N, 
Y.S.2d 855, 264 App.Dlv. 702. 

N.C.—Absher v. City of Raleigh, 180 
S.E. 897. 211 N.C. 567. 

Ohio.—^Kercher v. City of Conneaut, 
65 N.E.2d 272, 76 Ohio App. 491— 
Shoemaker v. City of Barberton, 
App., 44 N.E.2d 477—Pltzer v. 
Sears. Roebuck & Co., 81 N.E.2d 
450, 66 Ohio App. 86. 

Or.—^Butler v. City of McMinnville, 
268 P. 760. 126 Or. 56. 69 A.L.R. 
381. 

Pa.—Chldester v. City of Pittsburgh, 
47 A.2d 130, 354 Pa. 417—Zleg v. 
City of Pittsburg^ 84 A.2d 511. 348 
Pa. 155—Tauber v. Borough of 
Wilklnsburg, 163 A. 676. 809 Pa. 
331—Graham v. Borough of Reyn- 
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question of contributory negligence is usually one 
for the jury in case of injury to a child,or to a 
municipal employee, in case of injury to prop¬ 
erty from flooding.^® 

In case of conflicting evidence, the trier of facts 


should pass on the question of contributory neg¬ 
ligence of a person injured as a result of such 
defects or obstructions as inequalities or irregu¬ 
larities in a walk,i^ slippery substances,such 
as snow and ice,^® and such defects or obstnic- 


oldsville, 200 A. 681, 132 Pa.Super. 
296—Hickey v. City of Philadel¬ 
phia, 157 A. 26, 108 Pa.Super. 486 
—^Miller V. Rosen, 101 Pa.Super. 
268—^Archer v. City of Clalrton. 97 
Pa.Super. 678—Johnson v. Glen- 
olden Borough, Com.Pl., 31 Del.Co. 
459—Cabal v. City of Scranton, 
Com.Pl., 48 Liack.Jur. 265, 39 Mun. 
Ij.R. 15'6, 80 West.Co.Li.J. 53—Bir¬ 
mingham V. City of Carbondale. 
Com.Pl., 39 LAck.Jur. 80. 29 Mun. 
Ij.R. 207—^Koch V. Borough of 
White Haven, Com.Pl., 40 Luz.1Lieg. 
Reg. 219, reversed on other 
grounds 68 A.2d 1, 360 Pa. 627— 
Golden v. City of Philadelphia, 
Com.PL, 89 Mun.L.R. 78—^Tetmeyer 
V. City of Pittsburgh, Com.Pl., 94 
Pitt8b.Leg.J. 841—Schlieper v. 
City of Pittsburgh, Com.Pl., 87 
Plttsb.Lieg.J. 245—^Brlnkos v. City 
of McKeesport, Com.Pl., 31 Mun. 
LkR. 29, affirmed 7 A.2d 616, 136 Pa. 
Super. 526. 87 Plttsb.L..J. 66. 

R. I.—^Allen V. Pepin, 59 A.2d 849— 
Brickie V. Quinn, 14 A.2d 817, 66 
R.I. 418—Seamans v. Fltspatrlck. 
6 A.2d 742, 63 R.I. 87—Johnson v. 
Narragansett Filling Stations, 148 
A. 901. 

S. C.—^HcutIsou V. Galllvan Const. Go., 
199 S.E. 307, 188 S.G. 304—Correll 
V. City of Spcurtanburg, 169 S.EL 84, 
169 S.C. 403—^Lynch v. City of 
Spartanburg, 137 S.B. 743, 139 S.C. 
295. 

Tex.—City of Waco v. Diamond, Civ. 
App., 46 S.W.2d 1049, reversed on 
other grounds, Gom.App., 65 S.W. 
2d 272. 

Wash.—^Bennett v. City of Seattle, 
156 P.2d 686. 22 Wa8h.2d 465, 157 
A.L.R. 1153—Smith v. dty of Ta¬ 
coma, 1 P.2d 870, 163 Wash. 626, 
75 A.L.R. 1508. 

43 C.J. p 1293 note 48. 

Test 

Whether question of contributory 
negligence of person injured because 
of defect Is matter of law for court 
or fact question for Jury depends on 
whether reasonable minds would ar¬ 
rive at different conclusions.—Malo¬ 
ney V. City of Grand Forks, 15 N.W. 
2d 769, 78 H.D. 446. 

Bzasolse of reasonaWe oave 

(1) Whether traveler on street ex¬ 
ercised reasonable care is ordinarily 
Jury question, and becomes law ques¬ 
tion only where facts are undisputed. 
—Ballengee v. Bluefleld Telephone 
Co.. 140 S.E. 838, 104 W.Va. 378. 

(2) Only when it appears on undis¬ 
puted facts that prudent persons 
would have acted differently may 


contributory negligence be taken 
from Jury.—Schlossberg v. Brugh, 
187 S.E. 487, 167 Va. 49—13 C.J. P 
1293 note 48 Cb]. 

Assumptioa of zisk 
Mo.—^Davis V. City of Independence, 
49 S.W.2d 95. 330 Mo. 201. 

N.J.—^Buckelew v. City of Xew 
Brunswick. 174 A. 699, 118 N.J. 
Law 338, affirmed 178 A. TSo, 115 X. 
J.Law 112, followed in Gordon v. 
City of Xew Brunswick, 178 A. 785, 
115 N.J.Law 172—Hradecky v. 
Gave, 158 A. 844, 10 MJ’.Misc. 291. 
X.Y.—McEvoy v. City of New York, 
42 K’.Y.S.2d 746, 266 App.Div. 445. 
affirmed 65 X.E.2d 577. 292 X.Y. 
654. 

BvideoLoe htfd sufflelsat to go to 
Jury as to: 

(1) Whether pedestrian leaned 
substantially entire weight against 
defective oellarway railing along 
sidewalk which gave way. injuring 
him.—^Usletten v. City of Brookings, 
240 N.W. 851, 59 S.D. 477. 

(2) Whether pedestrian, falling 
into small ditch under town sidewalk 
when concrete slab, on which she 
stepped, turned, was contributonly 
negligent in failing to step across 
ditch.—^Town of Okemah v. Lindsey, 
176 P.2d 489. 198 OkL 114. 

(3) Whether pedestrian was guilty 
of negligence in entering underpaih 
when he saw an automobile ap¬ 
proaching.—City of Rome v. Wright, 
13 S.E.2d 102, 64 Ga.App. 339. 

(4) Negligence of pedestrian who 
stumbled on raised portion of side¬ 
walk and sustained a broken arm and 
bruises In faiL—Stewart v. City of 
Idaho Falla, 103 P.2d 697, 61 Idaho 
471. 

(5) Other matters.—Schwartz v. 
City of Philadelphia. 157 A. 377, 103 
PfiLSuper. 362—43 C.J. p 1293 note 48 
[ffl. 

14k U.S.—^Young ▼. N. P- Severin Co., 
C.CA.Alaska. 79 F.2d 884, certio¬ 
rari denied N. P. Sevenn Co. v. 
Young, 56 S.Ct. 575, 297 U.S. 711, 
80 L.Bd. 998. 

Cal.—Hines v. Miloslvich, 157 P.2d 
45, 68 CaLApp.2d 520. 

Ga.—Harris v. City of Rome, 200 S. 

B. 337, 59 Ga.App. 279. 

Ill.—^Petrovic V. City of Chicago, 251 
ULApp. 542. 

Ind.—Town of Argos v. Harley, 49 N. 

E.2d 652, 114 lnd.App. 290. 

Mich.—Smolensk! v. Cooke Asphalt 
Paving Co., 238 N.W. 400, 252 Mich. 
517. 


IMinn—FJellman v. Weller, 7 N.W. 

I 2d 621, 213 Minn. 457. 

i Mo.—^Beebe v. Kansas City, 34 S.W. 
2d 57, 327 Mo. 67—^Klng v. City of 
De Soto, App., 89 S.W.2d 579. 

Mont.—^Maynard v. City of Helena, 
160 P.2d 484. 117 Mont. 402. 

N.Y.—Gibaidi v. South Brooklyn Sav. 
Bank, 34 N.Y.S.2d 725, 264 App.Div. 
772—^Pletrantonlo v. City of Yon¬ 
kers. 20 N.Y.S.2d 208. 259 App.Div. 
920. . 

Fa.—O'Donnell v. Booth & Fllnn, 152 
A. 749, 302 Pa. 92. 

R.L—^Neves v. Nemtzow, 12 A.2d 660, 
64 R.I. 895. 

Tenn.—City of Knoxville v. Camper, 
108 SW.2d 787, 21 TenmApp. 210. 

Tex.—City of Port Worth v- Lee, 186 
S.W.2d 954, 143 Tex. 551. 159 A.L. 
R. 125—City of Waco v. Watkins, 
Civ.App., 292 S.W. 583. 

43 C.J. P 1293 note 48 [e]. 

15. Mo.—Davis v. City of Independ¬ 
ence, 49 S.W.2d 95, 830 Mo. 201— 
Page V. City of Payette, 116 S.W. 
2d 678, 233 MoJlpp. 87. 

Tex—City of Denton v. Whiter Civ. 
App., 179 S.W.2d 834, error refused. 

16L Ky.—City of Louisville v. Cope, 
176 S.W.2d 390. 296 Ky. 207. 

48 CJ. p 1293 note 48 [f]. 

17. Cal.—Barrett v. City of Sacra¬ 
mento, 18 P.2d 866, 128 Cal.App. 
708. 

Iowa—Greenlee v. City of Belle 
Plalne, 216 N.W. 774, 204 Iowa 
1056. 

Pa—Williams v. Kozlowskl, 169 A. 
148, 318 Pa 219, 94 A.L.R. 686, 
followed in 169 A. 884. 313 Pa 226 
—Uppennan v. Ford City Borough, 
187 A. 185. 289 Pa 197. 

Wash.—^Hague v. McHugh, 12 P.2d 
748, 168 Wash. 576. 

1& Cal.—^Berkowitz v. Wolfberg, 48 
P.2d 728, 8 Oa!.App.2d 705. 

N.GL—^Marzelle v. Ski-Land Mfg. Co., 
44 S.E.2d 80, 227 N.G 674. 

R.L—Johnson v. Narragansett Pill¬ 
ing Stations 148 A. 901. 

Tenn.—Osborn v. City of Nashville, 
185 S.W.2d 510, 182 Tenn. 197. 

Tex.—Service Refining Co. v. Hutch¬ 
erson, C1V.APP.. 179 S.W.2d 772, er¬ 
ror refused. 

la Colo.—City of Sterling v. An- 
daux, 149 P.2d 174, 112 Gblo. 381— 
City and County of Denver v. Hud¬ 
son. 12 P.2d 844. 91 Colo. 87—City 
and County of Denver v. Willson, 
254 P. 163 81 Colo. 184. 

Iowa—Geagley v. City of Bedford, 
16 N.W.2d 252, 286 Iowa 666— 
Wright V. Atlantlo & Pacific Tea 
Co., 246 N.W. 846. 216 Iowa 666— 
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tions as holes or depressions, coalholes and oth¬ 
er permanent openings,and ropes and wires ob¬ 
structing a \valk;22 and the same rule applies in 
the case of persons injured in the nighttime from 


defects or obstructions in streets,-2 and persons 
incurring injury by reason of negligence of a mu¬ 
nicipality with respect to the condition or use of 


Smith V. City of Hamburg. 237 X. 

W. 330. 212 Io\v’a 1022—^Fosselman 
V. City of DubuCiue. 233 X.W. 491. 
211 IoT7a 1213—Burke v. Town of 
Lawion, 223 X.W. 397, 207 Iowa 
5 So—Tollackson v. City of Eagle 
Grove, 213 X.W. 222, 203 Iowa 696. 

Mass.—Caron v. Qibbs, 169 N.E. 493, 
269 Mass. 431. 

Mich.—Betts v. Carpenter, 214 X.W. 
96, 239 Mich. 260. 

Mo.—^Medans v. City of Hannibal, 
App., 1S5 S.W.2d 340—Wood v. City 
of St. Joseph, 44 S.W.2d 248, 226 
Mo.App. 615—Rice v. Kansas City, 
App., 16 S.W.2d 659—Wyekoff v. 
City of Cameron, App., 9 S.W.2d 
872, certiorari Quashed State ex 
rel. City of Cameron v. Trimble, 9 
S.W.2d S76, 321 Mo. 221. 

Mont.—Childers v. Deschamps, 290 
P. 261, 87 Mont. 505. 

X.H.—^Palmer v. Edgerly, 181 A 125, 
87 X.H. 391, reheard l8l A 419, 87 

X. H. 391. 

N.J.—^Zwickl V. Broadway Theatre 
Co. of Long Branch, 187 A 570, 
103 N.J Law 604. 

N.T.—Marks v. City of Buffklo, 8 N. 

Y. S.2d 885. 256 App.Div. 1028— 
Lawton v. City of New York, 283 
X.Y.S. 616, 246 App.Div. 731. 

Ohio.—Christen v. City of Cincinnati, 
24 NE.2d 717. 62 Ohio App. 528— 
Lazaiides v. Turowske, 162 X.E. 
610, 28 Ohio App. 208. 

Pa.—Shaw v. City of McKeesport. 
148 A 44. 298 Pa. 119—Diehl v. 
Fidelity Philadelphia Trust Co., 49 
A2d 190, 159 PfeLSuper. 513—Hul- 
Inga V. City of Pittsburgh, 28 A 
2d 359, 150 Pa.Super. 338—^Wright 
V. Borough of Bellefonte, 95 Fa. 
Super. 196—Conklin v. City of 
Scranton, Oom.Pl., 49 Lack.Jur. 53. 
Wash.—Holland v. City of Auburn, 
297 P. 769, 161 Wash. 594. 

sa Colo.—^Belcaro Realty Inv. Co. 
V. Xorton, 87 P.2d 1114, 103 Colo. 
485. 

Fla.—Town of Palm Beach v. Hovey, 
155 So. 808, 115 Fla. 644. 

Ga —City Council of Augusta v. 
Brassell, 173 S.E. 440. 48 Ga.App. 
603. 

Ill.—^Brown v. City of Streator, 59 
X.E.2d 338, 324 IlLApp. 659—Gib¬ 
bons V. City of Chicago, 41 N'.E.2d 
310, 314 IlLApp. 379. 

Ind.—City of Terre Haute v. Myers, 
24 X.E.2d 698, 216 Ind. 349. 

Kan.—Gilmore v. Kansas City, 142 
P.2d 699. 157 Kan. 552. 

Kj-—Ciiy of Hazard v. Scruggs, 211 
S W.2d 688, 307 Ky. 616—Prather v. 
City of Louisville, 49 S.W.2d 1001, 
243 Ky. 753. 

Mass.—^Eaton v. City of Springfield, 


177 X.E 814. 277 Mass. 12S—Hean¬ 
ey V. Colonial Filling Stations, 159 
X.E. 916, 262 Mass. 33S—Mitchell 

V. City of Springfleld. 158 X.F. 658, 
261 Mass. 188. 

Minn.—Mcran v. Village of Hibbing, 
217 X.W. 495. 173 Minn. 458. 

Mo.—Gray v. City of Hannibal, 29 S. 

W. 2d 710—^Kirk v. Kansas City, 
App., 129 S.W.2d loss—Banty v. 
City of Sedalia, App., 120 S.W.2d 
59. 

X J.—Wright V. A J. M. Holding Co., 
32 A2d 503, 130 X.J.Law 239— 
McHugh V. Hawthorne Building & 
Loan Asa'n, 191 A. 548. 118 X.J. 
Law 78. 

X.M.—Johnson v. City of Santa FA 
290 P. 793. 35 X.M. 77. 

Ohio.—^Kercher v. City of Conneaut, 
65 XE2d 272. 76 Ohio App. 491. 
Pa.—Yuhasz v. Pitt Const. Co., 167 
A 461, 305 Pa. 166—Carton v. City 
of Philadelphia, 22 A2d 603, 146 
Pa.Super. 381. 

R. I.—^Fontaine v. FOllett, 155 A 363, 
51 RI. 413. 

S. C.—^Patrick v. City Council of 
Charleston. 162 S.E. 749, 164 S.C. 
507. 

Tenn.—^Brown v. City of Chattanoo¬ 
ga, 174 aw.2d 466, ISO Tenn. 284— 
Jackson v. City of Nashville, 68 
S.W.2d 137, 17 Tenn.App. 413. 

Wash.—Clevenger v. City of Seattle, 
186 P.2d 87, 29 Wash.2d 167. 

21. Cal.—Osrowitz v. Market Inv. 
Co., 104 F.2d 681, 40 Cal.App.2d 
179. 

Ind.—^Allied Coal & Material Co. v. 
Moore, 157 X.E. 55, 88 Ind.App. 
253. 

Mo.—Hastey v. Kaime, 297 S.W. 60, 
317 Mo. 1010. 

MonL—Olson v. City of Butte, 283 
P. 222. 86 Mont. 240. 70 AL.R. 1352. 
Or.—Curtis v. Keller, 298 P. 19'6, 136 
Or. 67. 

Pa.—Siger v. City of Pittsburgh. 89 
A2d 296, 156 Pa.Super. 51—Miller 
V. Rosen, 101 Pa.Super. 268. 

22. Ill.—Smith V. Illinois Power Co., 
279 IlLApp. 505. 

Mo.—Wertz v. Chicago, B. & Q. R. 
Co., 40 S.W.2d 515, 225 Mo.App. 
1056—^Kingsbury v. Schrader, App., 
20 S.W.2d €37. 

23. Conn.—^Leverone v. City of New 
London, 173 A 108, 118 Conn. 463. 

Idaho.—^Douglas ▼. City of Moscow. 

294 P. 334, 60 Idaho 104. 

Iowa.—Hayes v. City of Adel, 7 X.W. 
2d 733, 232 Iowa 1139—Cuvelier v. 
Town of Dumont, 266 N.W. 517, 221 
Iowa 1016—^Thompson v. City of 
Sigourney, 237 X.W. 366, 212 Iowa 
1348. 


Kan.—^Blankenship v. City of Caney, 
87 P.2d 625, 149 Kan. 520. 

Ky.—Overton's Adm'x v. City of 
Louisville, 298 S.W. 968, 221 Ky. 
2S9. 

Miss—^Birdsong v. City of Clarks- 
dale, 3 So.2d 827. 191 Miss. 532. 

Mo—Stolihans v. City of St. Louis, 
121 SVr.2d 808. 343 Mo. 467— 
Brooks V. City of Ste. Genevieve, 
App., 164 S.W.2d 164—^Fath v. City 
of Cape Girardeau, App., 132 S W. 
2d 1073—Kirk v. Kansas City, App., 
129 S.W.2d 1038—Lovins v. City 
of St. Louis, App., 90 S.W.2d 430— 
O'Connell v. Kansas City, App.. 58 
S.W.2d 802. 

X.T.—Croner v. Village of Montlcel- 
lo. 26 N.Y.S.2d 63, 261 App.Div. 
860. 

N.C.—^Bell V. City of Raleigh, 193 S. 
E. 712, 212 N.C. 618—Boswell v. 
Town of Tabor, 146 S.B. 17, 196 X. 
C. 196. 

Ohio.—Douglas v. City of Parma, 
App., 71 N.B.2d 314. 

Pa.—^Bowland v. Pittsburgh Rys. Co., 
39 A.2d 619, 350 Pa. 411—Schwab- 
enland v. City of Philadelphia, 182 
A 497, 320 Pa. 304—Scott v. City 
of Brie, 147 A 68, 297 Pa. 344— 
Harris v. City of Pittsburgh, 135 
A. 259, 287 Pa. 330—Contillo v. 
City of Pittsburgh, 45 A2d 366, 
158 Pa Super. 624—^Brady v. City 
of Philadelphia, 41 A2d 356, 156 
Pa.Super. 607—Schaut v. Borough 
of St. Marys, 14 A.2d €83. 141 Pa. 
Super. 388—Graham v. Borough of 
Reynoldsville, 200 A 681, 132 Pa. 
Super. 296—O'Brien v. Borough of 
Jeannette, 194 A. 314, 128 Pa.Super. 
443—^Amey v. City of Scranton. 193 
A. 278, 127 Pa.Super. 248—Mur- 
tha V. City of Philadelphia, 171 
A 399, 112 Pa.Super. 426—^Row¬ 
land V. Goodwill Beneficial Ass'n, 
Com.PL, 40 Berks Co. 153—^Tet- 
meyer v. City of Pittsburgh, Com. 
PL, 94 Pltt8b.Leg.J. 341. 

Tex.—Sitas v. City of San Angelo, 
Civ.App., 177 S.W.2d 85, affirmed 
183 S.W.2d 417, 143 Tex. 164—City 
of Abilene v. Moore, Civ.App., 12 S. 
W.2d 604, error refused. 

Va.—City of Richmond v. Jeter, 141 
S.E. 260, 149 Va. 235. 

43 C.J. p 1293 note 48 [d]. 

BRndlng lights 

In suit against city for injuries 
sustained by falling into unprotect¬ 
ed ditch in street at night, contribu¬ 
tory negligence of plaintiff In con¬ 
tinuing to walk after being momen¬ 
tarily "blinded" by lights of oncom¬ 
ing automobile was held for Jury.— 
City of Terrell v. Howard, CivApp.. 
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public buildings and other municipal property.^^ 
It is ordinarily a question for the jury whether 
under the particular circumstances surrounding the 
particular case plaintiff was guilty of contributory 
negligence in going to the particular place, where 
the accident occurred, with imperfect eyesight,’® 
or while intoxicated and whether or not he was 
intoxicated at the time of the injury.27 Also, it 
is ordinarily a question for the jury whether plain¬ 
tiff was negligent in stepping off the sidewalk for 
a moment to avoid an obstruction,’S or in walking 
in the driveway,or in crossing a street at a 
place other than a crossing,-30 in stepping into a 
tree space in standing near or passing by ob¬ 
jects liable to fall in walking fast or running on 
a sidewalk 3 and in traveling in the nighttime 
without a light,®^ with knowledge of the danger, 
as discussed infra subdivision i (2) of this section. 
The trier of facts may usually determine whether 
plaintiff was guilty of contributory negligence in 


attempting to save another from injury whether 
he used due care and caution in riding or driving 
along a defective or obstructed street or public 
way;-® whether the horse and vehicle were suita¬ 
ble for use;®' or whether the injured person used 
due care properly to treat and care for himself 
after the injurj'.®* 

Determination by court Where, however, the 
facts are undisputed, or but one conclusion can 
be drawn therefrom by reasonable minds, the 
question whether or not plaintiff was contributorily 
negligent becomes one of law for the court to de¬ 
termine,®® and the court may in such case direct 
a verdict.^® 

(2) Knowledge of Defect or Obstruction 

Ordinarily It Is a question of fact for the trier of the 
facts whether or not the person injured had knowledge 
of the defect or obstruction or other dangerous condition, 
and whether, having such knowledge, he was negligent In 
attempting to use the defective place; but v/here the 


86 S.W.2d 288, reversed on other 
^unds 111 S.W.2d 692, 131 Tex. 498. 
a4L CaJ.—^Ravettlno v. City of San 
Dleso, 160 P.2d 52, 70 Cal.App.2d 
87—Sanders v. City of Long: Beach. 
129 P.2d 611. 64 Cal.App.2d «61— 
Pittam V. City of Riverside. 16 P. 
2d 768, 128 Cal.App. 57. 

Conn.—Piitty v. City of Waterbury, 
54 A.2d 260, 133 Conn. 654—Ho£f- 
man v. City of Bristol, 155 A. 499, 
113 Conn. 386, 75 A.L.R. 1191. 

Ill.—Costello v. City of Aurora, 15 N. 
E.2d 38, 295 BlJ^pp. 510—Hazzard 
V. City of Chicago. 259 IlLApp. 166. 
Iowa.—Cox V. City of Des Moines, 7 
N.W.2d 32, 233 Iowa 272. 

Md.—^Reed v. Mayor and City Coun¬ 
cil of Baltimore, 188 A. 15, 171 Md. 
115. 

Mo.—^Bland v. City of St. Louis, 162 
S.W.2d 822, 849 Mo. 597. 

N.J.—Cohen v. Borough of Bradley 
Beach, 60 A.2d 882, 185 N.J.Law 
276—^Buckelew v. City of New 
Brunswick, 174 A. 699, 118 N.J. 
Law 338, affirmed 178 A. 785, 115 
N.J.Law 112, followed In Gordon 
v. City of New Brunswick, 178 A. 
785. 115 N.J.Law 172. 

N.T.—Collentine v. City of New 
York, 17 N.B.2d 792. 279 N.T. 119. 
Ohio.—George v. City of Youngs¬ 
town. 41 N.E.2d 567, 139 Ohio St. 
591. 

Okl.—Dean v. City of Bartlesville, 
56 P.2d 140, 176 OkL 460. 

Pa—Styer v. City of Reading. 61 A. 
2d 882. 360 Pa 212—Stolpe v. City 
of Duquesne, 9 A.2d 427, 387 Pa 
215—^Honaman v. City of Philadel¬ 
phia 186 A. 750. 323 Pa 535. 
S.D.-^ensen v. Juul, 278 N.W. 6, 66 
S.D. 1, 115 A.L.R. 1280—Norberg v. 
City of Watertown, 221 N.W. 700, 
53 S.D. 600. 


Tex.—^Hooten v. City of Gatesville, 
Civ.App., 130 S.W.2d 1067. 

Utah.—Griffin v. Salt Lake City, 176 
P.2d 156. 

25. Utah.—Clawson v. Walgreen 
Drug Co.. 162 P.2d 769, 108 Utah 
677. 

43 CJ. P 1296 note 49. 

Blind person unattended 

! Mass.—^Whittaker v. Town of Brook¬ 
line. 60 N.E.2d 85. 318 Mass. 19. 

43 CJ. p 1296 note 49 [a]. 

SSL Iowa—Kingsley v. Mulhall, 64 
N.W. 659. 95 Iowa 754. 

48 CJ. P 1296 note 50. 

S7> Ky.—Madiaonvllle v. Stewart, 
131 S.W. 421. 

Wash.—^Tagge v. Roslyn, 98 P. 668. 
61 Wash. 258. 

SSL Ill.—Brennan v. Streator, 100 N. 
E. 266. 256 Ill. 468. 

Neb.—^Pinches v. Village of Dickens, 
254 N.W. 877, 127 Neb. 239. 

S.C.—Walsh V. Dawson Engineering 
Co., 167 S.E. 447, 169 S.C. 425. 

S9. U.S.—Superior v. Olt, Wls., 239 
P. 100, 162 CCA. 160. 

Ga—^Bensel Constr. Co. v. Homer, 58 
S.E. 489, 2 GaApp. 369. 

sa Ala.—k:;ity of Birmingham v. 
Blood. 153 So. 430. 228 Ala 218. 

CaL—Osrowltz v. Market Inv. Co., 
104 P.3d 681. 40 Cal.App.2d 179. 

Miss.—^Birdsong v. City of Clarks- 
dale. 3 So.3d 827, 191 Miss. 532. 

43 CJ. p 1296 note 54. 

31. D.C.—^Finney ▼. District of Co¬ 
lumbia 47 App.D.C 48, L.R.A. 
1918D 1103. 

82. Md.—^Mayor and City Council of 
Baltimore v. Eagers, 173 A. 56. 
167 Md. 128. 

43 CJ. p 1296 note 56. 
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33. Ky.—Chesapeake & O. Ry. Co. v. 

Pope, 176 S.W.2d 876, 296 Ky. 254. 
43 C.J. p 1396 note 57. 

34h Ill.—Kondrath v. City of Chica¬ 
go, 20 N.E.2d 109, 290 Ill.App. 260. 
Iowa—^Middleton v. Cedar Falls, 163 
N.W. 1040, 173 Iowa 619. 

Mo.—^Beebe v. Kansas City, 17 S. 

W.2d 608. 223 Mo.App. 642. 

Tex.—City of Port Worth v. Lee, 
Civ.App., 182 S.W.2d 831. affirmed 
186 S.W.2d 954, 143 Tex. 651, 159 
A.L.R. 125. - 

85. Pa—^Fisher v. City of Philadel¬ 
phia 170 A. 875, 112 PaSuper. 226. 
43 CJ. p 1296 note 60. 

36l S.C—Hutchinson v. City of 
Florence, 200 S.E. 73, 189 S.C 123. 
48 CJ. p 1296 note 61. 

Failure to carry lights 
Ohio.—^Kercher v- City of Conneaut, 
65 N.E.2d 272, 76 Ohio App. 491. 

48 CJ. p 1296 note 61 [g]. 

87. Mo.—McCall v. Butler, App., 285 
S.W. 1018. 

43 C J. p 1297 note 62. 

sa Ill.—Gilman v. Haley. 7 IlLApp. 
349. 

39. Ga—Newberry v. City of Macon, 
144 S.E. 347. 88 GaApp. 529. 

Ill.—^Prill V. City of Chicago. 46 N. 

E.2d 119, 817 IlLApp. 202. 

Pa—^Miller v. City of Erie, 16 A.2d 
37, 340 Pa 177—^Houser v. City of 
Harrisburg. Com.PL. 48 Dauph.Co. 
119—Confer v. City of Harrisburg. 
Gom.Pl., 46 Dauph.Co. 314. 

43 C.J. p 1297 note 64. 

40. Ill.—^Roland v. City of Chicago, 
65 N.E.2d 484, 328 IlLApp. 820— 
Prill V. City of Chicago, 46 N.E.2d 
119, 817 1U.APP. 202. 



§ 943 


MUNICIPAI, CORPORATIONS 


63 C.J.S. 


evidence Is undisputed or is reasonably susceptible of but 
one conclusion the question Is one of law for the court. 

Whether or not the person injured had knowl¬ 
edge of the defect or obstruction or other danger¬ 
ous condition existing at the time and place of the 
accident ordinarily is a question of fact for the 
jury or other trier of the facts.^1 So, whether, 
having such knowledge, he was negligent in at¬ 
tempting to use the defective place ordinarily is 


a question for the jury to determine from the fact 
of such knowledge in connection with all other cir¬ 
cumstances existing at the time and place, ^2 such 
as the facts that it was dark at the timers and 
plaintiff was not sure of the location of the de¬ 
fect or obstruction that his knowledge previous¬ 
ly acquired was momentarily forgotten by reason 
of his mind being diverted to other matters;^5 


41. Ala.—City of Decatur v. Gilliam, 
13S So. 25, 222 Ala. 377. 

Cal.—Rosella v. Paxinos, 294 P. 89, 
110 Cal.App. 299. 

IlL—Schulenburg v. City of Chicago, 
42 X.E.2d 752, 315 IlLApp. 213— 
Watkins v. Town of Cicero, 37 N. 
E.2d 7S5, 312 IlLApp. 380. 

Iowa.—^Davis v. City of Dubuque, 
230 X W. 421, 209 Iowa 1334. 

Kan.—Billings v. City of Wichita, 62 
P.2d 869, 144 Kan. 742. 

Moss.—Cragg v. City of Boston, 42 
X.E.2d 254, 311 Mass. 647. 

N.J.—^Zwickl V. Broadway Theatre 
Co. of Long Branch, 137 A. 670, 103 
X.J.Law 604, 

43 C.J. p 1297 note 65. 

42. Ala.—City of Mobile ▼. Ryser, 
114 So. 903. 217 Ala. 92. 

Cal.—^Lay v. Pacific Perforating Co., 
144 P.2d 395, 62 CalA.pp.2d 233, su- 
X>eraedeas denied 146 P.2d 933, *63 
CaLApp.2d 452. 

Conn.—^Parker v. City of Hartford, 
190 A. 866, 122 Conn. 600. 

Ga.—City of Rome v. Hanson, 194 
S.E. 887, 57 GaApp. 222—City of 
Silvertown v. Harcourt, 179 S.E. 
772, 51 Ga.App. 160—City of Homb I 
V. Phillips, 139 S.E. 828, 37 Ga. 
App. 299. 

Ill.—^Briggs v. Catholic Bishop of 
Chicago, 64 N.E.2d 391, 327 IlLApp. 
556—^Brown v. City of Streator, 59 
X.E.2d 338, 324 IllApp. 659—Van 
Hoorebecke v. Iowa Illinois Gas & 

- Electric Co., 57 N.E.2d 652, 824 IlL 
App. 88—^Wandke v. City of Chica¬ 
go, 41 N.E.2d 339, 314 IlLApp. 381 
—^W''atkms v. Town of Cicero, 87 
K.E 2d 785, 312 IlLApp. 380—Reule 

V. City of Chicago, 268 IllApp. 266. 
Ind.—City of Anderson v. Reed, 161 

X.E. 829, 87 Ind.App. 379. 

Iowa.—^Beach v. City of Des Moines, 
26 N’.W.2d 81, 238 Iowa 312— 

Thompson v. City of Sigourney, 
237 N.W. 366, 212 lows, 1348. 

Ky.—Bryant v. City of Louisville, 
208 S.W.2d 306, 306 Ky. 414—Ches¬ 
apeake & O. Ry. Co. V. Pope, 176 S. 

W. 2d 8T6. 296 Ky. 254. 

Mass.—^Reagan v. Town of Belmont, 
65 N.E.2d 765, 316 Mass. 467—Mel- 
lo V. City of Peabody, 25 N.E.2d 
751, 805 Mass. 373—Sullivan v. In¬ 
habitants of Town of Saugus, 25 
Er.E.2d 185, 805 Mass. 127—Barton 
V. City of Boston, 17 NJEL2d 696, 
801 Mass. 492. 


I Minn.—^Ryan v. City of Crookston, 

j 30 X.W.2d 351, 225 Minn. 129. 

• Mo.—Cordray v. City of Brookfield, 
88 S.W.2d 161—Cordray v. City of 
Brookfield, 65 S.W.2d 938, 334 Mo. 
249—^Butler v. City of University 
City, App., 167 S.W.2d 442—Ward 
v. City of Portageville, App., 106 
SW.2d 497—Fadem v. City of St. 
Louis, App., 99 S.W.2d 511—^Ellng v. 
City of De Soto, App., 89 S.W.2d 
579—Smith v. City of New Frank¬ 
lin, App., 71 S.W.2d 780—Neagle v. 
City of Edina, App., 63 S.W.2d 
1077—Stewart v. Sheidley, 16 S. 
W.2d 607, 223 Mo.App. 664—W^ck- 
off V. City of Cameron, App., 9 S. 
W.2d 872, certiorari quashed State 
ex rel. City of Cameron v. Trimble. 
9 S.W.2d 876, 321 Mo. 221. 

Mont—^Mullins v. City of Butte, 20 
P.2d 626, 93 Mont 601. 

Neb.—^Enyeart v. City of Lincoln, 285 
N.W. 314, 136 Neb. 146—Pinches v. 
Village of Dickens, 254 N.W. 877, 
127 Neb. 239. 

N.M.—Alarld v. Gordon, 2 P.2d 117, 
36 N.M. 502. 

N.Y.—Mack v. Village of Pleasant-I 
vine, 283 N.Y.S. 897, 246 App.Dlv. 
762. 

Ohio.—Cassidy v. City of Cincinnati, 
App., 81 N.E.3d 463—Highway 
Const Co. V. Soma, 171 N.E. 340, 34 
Ohio App. 321, CLfflrmed 171 N.E. 
312, 122 Ohio St 258. 

Or.—^Umphlette v. City of Silverton, 
59 P.2d 244, 154 Or. 156. 

Pa.—Garvin v. City of Pittsburgh, 68 
A.2d 906, 161 Pa.Super. 140—Bow¬ 
ser V. Kuhn, 49 A2d 852, 160 Pa.Su- 
per. 31—Wlllets v. Butler Tp., 15 A 
2d 392. 141 Pa.Super. 394—^Brlnkos 
V. City of McKeesport 7 A2d 516, 
136 Pa.Super. 626—Graham v. Bor¬ 
ough of Resmoldsville, 200 A 681, 
183 Pa.Super. 296. 

R. I.—^Rlnfret v. Clegg, 193 A 620, 
58 R.L 478. 

S. C.—^Rowland v. Town of DlUon, 199 
S.E. 625. 188 S.C. 408. 

Tex.—Shuford v. City of Dallas, 190 
S.W.2d 721. 144 Tex. 342—City of 
Wichita Falls v. Crummer, Civ. 
App., 71 S.W.2d 583, error dis¬ 
missed. 

Wash.—Smith v. City of Tacoma, 1 
P.2d 870, 163 Wash. 626, 75 A L.R. 
1608—^Morehouse v. City of Ever^ 
ett, 263 P. 167. 14l Wash. 399, 68 
AL.R. 1482. 

43 C.J. P 1297 note 66. 
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Assumptloa of risk 
Where there was no direct evi¬ 
dence that when plaintiff stepped on 
sidewalk in front of premises of 
which she was a tenant she had fore¬ 
sight of consequences sufflciently to 
support finding that she voluntarily 
assumed nsk of injury by falling 
caused by hole in sidewalk, and all of 
evidence as to her knowledge of the 
defect and appreciation of the dan¬ 
gers related to period before time of 
accident whether she assumed the 
risk was a question of fact for Jury, 
and not a question of law.—^McEvoy 
V. dty of New York, 42 N.Y.S.2d 
746, 266 App-Dlv. 445. affirmed 55 N. 
E.2d 617. 292 N.Y. 654. 

Safe portioxi 

In action against city for injuries 
sustained by pedestrian in fall into 
hole in street, where pedestrian knew 
that street generally was in a dan¬ 
gerous condition but that there was 
a strip which could be walked on 
with safety, pedestrian was not 
guilty of contributory negligence as 
a matter of law in using street— 
McLaughlin v. City of Los Angeles, 
140 P.2d 416, 60 Ckl.App.2d 241. 

63. Ga—^McFarland v. City <9f Mc- 
Caysvllle, 148 S.E. 421, 89 GaApp. 
789. 

HI.—^Borchart v. City of Chicago, 80 
N.E.2d 80, 834 IlLApp. 628—Phll- 
bps V. City of Chicago, 76 N.E.2d 
403, 832 IlLApp. 896. 

Mo.—Bean v. City of Moberly, 169 
S.W.2d 893. 850 Mo. 975—Fath v. 
City of Cape Girardeau, App., 115 
S.W.2d 75. 

N.C.—^Tinsley v. City of Winston- 
Salem, 135 S.E. 610. 192 N.C. 597. 
Pa.—Henigln v. Booth & Flinn, 161 
A 871. 307 Pa 628—Garvin v. City 
of Pittsburgh, 63 A2d 906, 161 Pa 
Super. 140. 

Tex—Shuford v. City of Dallas, 190 
S.W.2d 721, 144 Tex 342. 

Wash.—Shandrow v. City of Tacoma, 
62 P.2d 1090, 188 Wash. 889. 

43 C.J. p 1298 note 67. 

44ii Moj—^B ean v. City of Moberly, 
169 S.W.2d 898, 860 Mo. 976. 

43 C.J. p 1298 note 68. 

45. Cal.—^Rosella v. Paxinos, 294 P. 

89, 110 Cal.App. 299. 

Idaho.—Denton v. City of Twin Falls, 
28 P.2d 202, 64 Idaho 35. 
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that his knowledge was vague that, while know¬ 
ing the general conditions, he did not know of the 
particular defect,’*'^ as where he knew of the ex¬ 
istence of the sidewalk elevator or coalhole, but 
did not know that it was open and unguarded;^* 
or that, although knowing of the defect, he did 
not know it was dangerous,^® or also knew that 


repairs had recentlj- been made in the vicinity.®® 

So ordinary it is a question for the jury whether 
plaintiff was guilty of contributor 3 ' negligence in us¬ 
ing a walk or waj- which he knew was in a dan- 
j gerous condition, when another route might have 
been taken,in walking over an obviously ic^* 
1 sidewalk,®- in attempting to pass around or over 


Kan.—Cox v City of Coffeyvllle, 110 
P.2d 772. 163 Kan. 392. 

X.H—Shea v. City of Manchester. 3 
A.2dl03, S9XH 547. 

43 C.J. P 1298 note 69. 

46. Ga—City of Rome v. Hanson. 

199 S.H. 329. 58 Ga.App. *617. 

43 C.J. p 1299 note 70. 
aoental Impression 
Whether pedestrian's failure to re¬ 
call a past mental impression of a 
defective sidewalls resulting in pe¬ 
destrian’s takin^r necessary extra 
precautions to avoid the peril is neg¬ 
ligence depends on the nature of the 
defect and whether an ordinarily 
prudent person would, on observing 
the defect, fix it in his mind against 
possible contact with it, and if rea¬ 
sonable minds might differ on the 
question the issue is for Jury.—^But¬ 
ler V. City of University City, Mo. 
App., 167 S.W.2d 442. 

47- Mass.—Callagy v. City of Bos¬ 
ton, 7 N.E.2d 423, 297 Mass. 53. 
Mo.—^Bean v. City of Moberly, 169 
S.'W’.2d 893. 350 Mo. 975—Neagle v. 
City of Edina, App., 63 S.W.2d 
1077. 

S.C.—^Harrison v. Gallivan Const. Co., 
199 S.E. 307, 188 S.C. 304. 

43 C-J. p 1299 note 71. 

Obsonred defect 

(1) In pedestrian’s action against 
city for injuries allegedly caused by 
defect in sidewalls of which pedestri¬ 
an had knowledge but which was ob¬ 
scured by grass and weeds, contribu¬ 
tory negligence of pedestrian was for 
Jury. 

Ala.—Pankey v. City of Mobile, 35 
So.2d 497, 250 Ala. 666. 

Cal.—Owen v. City of Iios Angeles, 
187 P.2d 860. 82 OaI.App.2d 983. 

(2) Where plaintiff knew of dan¬ 
gerous condition but, at time of ac¬ 
cident, surface of sidewalk, includ¬ 
ing part that was out of repair, was 
so covered with snow, that danger¬ 
ous condition was obscured, em¬ 
ployee's contributory negligence was 
for Jury.—^Morris v. City of Cleve¬ 
land, App., 64 N.E.2d 184. appeal dis¬ 
missed 64 N.E.2d 422, 146 Ohio St. 
186. 

Assuixiptlon of risk 

In action against city by pedestri¬ 
an for injuries sustained by pedestri¬ 
an when she stepped off curb into 
hole in pavement, it was a question 
of fact for Jury whether pedestrian's 
knowledge of the generally poor con¬ 
dition of the surroundings was such 
63 C. J.S.—81 


as to charge pedestrian with assump¬ 
tion of the risk with respect to the 
particular hole into which she 
stepped.—Owen v. Cits- of Los -Vn- 
geles. 187 P.2d 860. 82 Cal.App.2d 
933. 

48L Mass.—Owens v. Harvard Brew¬ 
ing Co. 80 X.B. 509, 194 Mass. 498. 
Pa—Smith V. Machesney. 86 A. 493, 
238 Pa 538. 

49. Ala.—City of Birmingham v. 
Monette, 1 So.2d 1, >241 Ala 109, 
133 A.L.R. 1020. 

Mo.—Goldman v. City of Columbia, 
App, 211 S.’W’.2d 641—Xeagle v. 
City of Edina, App., 63 S.W.2d 1077 
—Stewart v. Sheidley, 16 S.W.2d 
607, 223 Mo.App. 554. 

Ohio.—City of Lorain v. Griffith, 198 
X.E. 732, 50 Ohio App. 505. 

43 C.J. p 1299 note 73. 

50. Md.—^Baltimore Asphalt Block & 
Tile Co. V. Klopper, 137 A. 347. 152 
Md. 529. 

Mich.—^Hunter v. Durand, 100 X.W. 
191, 137 Mich. 63. 

61- Ala—City of Birmingham ▼. 

White. 5 So.2d 464. 242 Ala 211. 
Cal.—^McLaughlm v. City of Los An¬ 
geles, 140 P.2d 416. 60 Cal.App.2d 
241. 

Idaho.—^Denton v. City of Twin Falls. 

28 P.2d 202. 64 Idaho 35. 

Ill.—^Briggs V. Catholic Bishop of 
Chicago, 64 N.E.2d 391, 827 IlL 
App. 566. 

Iowa—^Taylor v. City of Sibley, 29 
N.W.2d 261, 288 Iowa 964—Smith 
V. City of Hamburg, 237 N.W. 330, 
212 Iowa 1022. 

Mass.—Sullivan v. Inhabitants of 
Town of Saugus, 25 N.E.2d 185, 
805 Mass. 127. 

Mo.—^Brolin v. City of Independence, 
138 S.W.2d 741, 235 Mo.App. 369— 
Merritt v. Kansas City, App., 46 
S.W.2d 276. 

Neb.—^Pinches v. Village of Dickens. 

254 N.W. 877, 127 Neb. 239. 

N.T.—Green v. Murray M. Rosenberg, 
Inc., 58 N.Y.S.2d 570. 

Ohio.—Soma v. Village of Maple 
Heights, 159 N.E. 578, 26 Ohio 
App. 408. 

Pa—Contlllo V- City of Pittsburgh, 
45 A.2d 366, 158 PaSuper. 524— 
Welsmiller v- Farrell, 34 A.2d 45. 
153 PaSuper. 366—Graham v. Bor¬ 
ough of Reynoldsville, 200 A. 681, 
132 PaSuper. 296. 

Wyo.—^Town of Cody v. Soth, 252 P. 

1021, 36 wyo. 66. 

48 CJ*. p 1299 note 75. 
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Muddy roadway 

Contributoiy- negligence of pedes¬ 
trian walking upon sidewalk with 
knowledge of defective condition, 
rather than on muddy roadway, held 
for Jury.—Large v. City of SL Hel¬ 
ens. 14 P.2d 628, 140 Or. 564. 
Imminent danger 

Court can say as matter of law 
that pedestrian's use of more danger¬ 
ous public way is negligence only 
where danger is so Imminent that 
ordinarily prudent person would 
avoid it.—W^’nght v. Borough of 
Bellefonte, 95 Pa.Super. 196. 

If the alternative route has daiu 
gers of its own, and the dangers of 
the route actually taken are not so 
great and obvious as to deter the 
general public and ordinarily prudent 
and careful people from using it, the 
question of contributory negligence 
of the person injured is for the Ju¬ 
ry. 

Ohio—^BCighway Const. Co. v. Soma« 
171 N.E. 312. 122 Ohio St 258. 

I Pa.—Garvin v. City of Pittsburgh, 

I 53 A.2d 906, 161 Pa.Super. 140. 

43 C-jr. p 1299 note 75 [a]. 

52. Conn.—^Meallady v. City of New 
London, 164 A. 391, llfi Conn. 205. 
Ill.—^Hubbard v. City of Wood River, 
244 I11.APP. 414. 

Iowa.—^Taylor v. City of Sibley, 29 
N.W.2d 251, 238 Iowa 964—Ahem 
V. City of Des Moines, 12 N.W.2d 
*296, 234 Iowa 113—Tillotson v. 
City of Davenport, 4 N.W 2d 365, 
232 Iowa 44. 

Mass.—Lucas v. Bsrme, 154 N.E. 920, 
258 Mass. 365. 

Minn.—Campion v. City of Roches¬ 
ter. 277 N.W. 422, 202 Minn. 136. 
Pa.—^Keiser v. Philadelphia Transp. 
Co., 61 A.2d 715, 856 Pa. 366—Da¬ 
vies v. Ellnman, 56 A.2d 316, 162 
PaSuper. 82—^Kanarkowskl v. Bor¬ 
ough of North Braddock; 43 A.2d 
881, 157 PaSuper. 825. 

48 CX p 1299 note 76. 

Pmdanoe 

In action against city for injuries 
sustained in fall on icy sidewalk, 
whether plaintiff knew or as an or¬ 
dinarily prudent person ought to 
have known that it was imprudent 
for him to walk on the icy sidewalk 
was for the Jury.—^Franks v. Sioux 
City, 296 N.W. 224, 229 Iowa 1097. 

Padestzlaa weaxlag Euhhm and 
walking cautiously held not charge¬ 
able with contributory negligence, as 
matter of law, although knowing Icy 
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a defect or obstruction,®* in failing to heed warn¬ 
ings of danger,®4 or in riding or driving a horse 
or team along a street with knowledge of condi¬ 
tions rendering it dangerous.®® 

Determination hy court Where, however, the 
evidence is undisputed, or but one conclusion can 
reasonably be dra-wm therefrom, the question wheth¬ 
er plaintiff had knowledge of the defect or ob¬ 
struction is for the court.®® So, where it is ap¬ 
parent from the evidence that the hazard resulting 
from an attempt to use or pass over such a place 
is so great that a reasonably prudent person would 
not have made the attempt, the question of contrib¬ 


utory negligence becomes one of law for the court.®"^ 

(3) Duty to Observe and Avoid Danger 

Whether or not the Injured person used ordinary care 
and caution to discover and avoid the defect, obstruction, 
or other danger, and whether his failure to discover the 
danger was excused, ordinarily are questions for the jury 
or other trier of the facts unless the evidence Is undis¬ 
puted or is such that but one Inference can reasonably be 
drawn therefrom. 

Whether or not the injured person used ordi¬ 
nary care and caution, commensurate with the 
danger or appearance thereof, to discover and 
avoid the defect, obstruction, or other danger,®® 


condition of sidewalk.—Sloan v. City 
of Des Moines, 218 N.W. 301, 205 
Iowa 828. 

Passlnff otlier persons 

Whether pedestrian, in leaving por¬ 
tion of sidewalk which had been 
cleared of ice and snow and walking 
on snow piled on outer portion of 
sidewalk in order to permit ap- 
proachingr pedestrians to pass, was 
gruilty of contributory negligence so 
as to preclude recovery against oc¬ 
cupant of abutting property, was 
question for Jury.—Green v. Murray 
M. Rosenberg. Inc., 60 N.Y.S.2d 868, 
1S6 Mlsc. 79, affirmed 56 N.Y.S.2d 
205, 269 AppDlv. 819, affirmed <64 N. 
£I3d 286, 295 N.Y. 684. 

53. Iowa.—Beach v. City of Des 
Moines, 26 N.W.2d 81, 238 Iowa 
312. 

Mass.—^Barton v. City of Boston, 17 
NJK.2d 696. 301 Mass. 492. 

43 CJ. P 1299 note 77. 

54b N.C.— Wall V. City of Asheville, 
13 S.B.2d 260. 219 N.C. 163. 

43 C.J. p 1299 note 78. 

55. Mass.—Igo v. Cambridge, 95 N. 
S. 557, 208 Mass. 671. 

43 C.J. p 1299 note 79. 

56. Wash.—Schaefer v. Spokane In¬ 
ternational R. Co., 188 P. 530, 110 
Wash. 316. 

57. Ill—Reiter v. City of Chicago, 
24 X.R2d 586. 303 Ill.App. 60. 

Kan.—Taggart v. Kansas City, 134 
P.2d 417, 156 Kan. 478. 

Mo.—^Butler v. City of University 
City, App., 167 S.W.3d 442—Fadem 
V. City of St. Louis, App., 99 S.W. 
2d 511—Sutton v. Kansas City Star 
Co., App., 64 S.W.2d 454—^Wyckoff 
V. City of Cameron, App., 9 S W.2d 
S72, certiorari quashed State ex 
rel. City of Cameron v. Trimble, 9 
S.W.2d 876. 821 Mo. 221. - 
Ohio.—City of Lorain v. Griffith, 198 
N-.E. 732, 50 Ohio App. 605. 

Pa.—^Poster v. Borough of West 
View, 195 A. 82. 328 Pa. 868—Wil¬ 
letts v. Butler Tp., 16 A.2d 392, 141 
Pa.Super. 394—^Bradley v. Yeadon 
Borough, Com.PL, 31 Del.Co. 142— 


Yost V. Shamokin Borough, Com. 
PI., 13 Northumb.Leg.J. 378. 

43 C.J. p 1299 note 81. 

Admissions 

In action against city for injuries 
from fall on defective sidewalk, pe¬ 
destrian's admissions on cross-exam¬ 
ination that she knew of and saw 
defect established negligence con¬ 
tributing directly to her injury as a 
matter of law.—Winkler v. City of 
Columbus, 77 N.E.2d 461, 149 Ohio 
SL 39. 

Traveling in nlghttima 
N.C.—Houston v. City of Monroe, 
197 S.E. 571. 213 N.C. 788. 

Pa.—^Mascioni v. Old Forge, Com PI., 
4 Monroe L.R. 16. 

58. Ark.—Standard Oil Co. of Louis¬ 
iana V. Hodges, 108 S.W.2d 927, 
193 Ark. 899. 

Cal.—^Eastlick v. City of Los Angeles, 
177 P.2d 558, 29 Cal.2d 675—Hook 
v. City of Sacramento, 6 P.2d 643, 
118 Cal.App. 647—Wise v. Maxwell 
Hardware Co., 271 P. 918, 94 Cal. 
App. 765. 

D.C.—^District of Columbia v. Rich¬ 
ards. 128 F.2d 297, 75 U.S.App.D.a 
849. 

Idaho.—^Borland v. City of Hailey, 
101 P.2d 17, 61 Idaho 333. 

Ind.—City of Indianapolis v. Reyn¬ 
olds. 39 N.E2d 788, 111 Ind.App. 
601—Standard Paving Co. v. Fegan, 
184 N.B. 716, 97 Ind.App. 800. 

Kan.—Smith v. Kansas City, 146 P. 

2d 660, 158 Kan. 213. 

Ky.—City of Covington v. Lovelace, 
49 S.W.2d 593, 243 Ky. 627. 

Mass.—Chase v. Marchant, 54 N.E. 
2d 51, 816 Mass. 684—Lynch v. 
First Nat Bank of Boston, 35 N. 
E 2d 488, 309 Mass. 458. 

Mich.—Campbell v. Michigan Consol. 
Gas Co.. 21 N.W.2d 181, 313 Mich. 
410—Bates v. City of Detroit, 219 
N.W. 632, 242 Mich. 651. 

Mo.—Goldman v. City of Columbia, 
App, 211 S.W.2d 541—Little v. 
Kansas City, 197 S.W.2d 1005, 239 
Mo.App. 1007—^Klrk v. Kansas City, 
App., 128 S.W.2d 1128—Evans v. 
Sears, Roebuck & Co., App., 104 
S.W.2d 1035—Smith v. City of New 
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Franklin, App., 71 S.W 2d 780— 
Callahan v. Elansas City, 41 S W.2d 
894, 226 Mo.App. 408—Shouse v. 
Dubmsky, App., 38 S.W.2d 630— 
Cummings v. Halpin, App., 27 S. 
W.2d 718—Scanlan v. Kansas City, 
19 S.W.2d 522, 223 Mo.App. 1203. 

N.J —^Nemey v. Stanley-Fabian Cor¬ 
poration, 150 A. 370, 106 N.J.Law 
317. 

NY—^Newhall v. McCann, 196 N.R 
302, 267 N.Y. 394—Mathews v. 

Pittsburgh Plate Glass Co., 285 N. 
Y.S. 318, 247 AppDiv. 729—Lerner 
v. Parower, 279 N.Y.S. 490, 244 App. 
Div. 802. 

Ohio.—^Highway Const. Co. v. Soma, 
171 N.E. 312, 122 Ohio St. 258. 

Or.—^Krause v. Southern Pac, Co., 
295 P. 966, 135 Or. 310. 

Pa.—Cox V. Scarazzo, 44 A.2d 294, 
353 Pa. 15—Stolpe v. City of Du- 
quesne, 9 A.2d 427, 337 Pa. 215— 
McLaughlin v. Tygard, 188 A. 106, 
324 Pa. 146—Yuhasz v. Pitt Const. 
Co., 167 A. 461, 306 Pa. 166—Gold¬ 
en V. City of Philadelphia, 64 A.2d 
837, 161 Pa.Super. 868—Stewart v. 
City of Pittsburgh. 43 A.2d 393, 157 
Pa.Super. 347—^Foster v. Sol Grels- 
ler & Sons, 29 A.2d 103, 150 Pa Su¬ 
per. 609—Cooney v. City of Pitts¬ 
burgh. 27 A.2d 490, 149 Pa.Super. 
693—^Helnz v. City of Pittsburgh, 
10 A.2d 100, 187 Pa.Super. 603— 
Wright V. City of Scranton, 194 
A. 10. 128 Pa.Super. 186—^Hagen v. 
Standard Oil Co. of Pennsylvania, 
181 A 468. 119 Pa.Super. 337. 

R. I.—Seamans v. Fitzpatrick, 6 A 2d 
742. 63 R.I. 37-Hoyt v. Allen, 181 
A. 411, 56 R.I. 860. 

S. C.—Crosby v. City of Chester, 14 
S.K2d 552. 197 S C 66. 

S.D.—^Usletten v. City of Brookings, 
240 N.W. 851, 59 S.D. 477. 

Tenn.—Wheeler v. City of Maryville, 
App.. 208 S.W.2d 924. 

Va.—Tyler v. City of Richmond, 191 
S.E. 625, 168 Va 308—Schlossberg 
V. Brugh, 187 S.E. 487, 167 Va 49. 

Wash.—^Kennedy v. City of Everett, 
99 P.2d 614, 2 Wa8h.2d 650, opin¬ 
ion and denial of rehearing correct¬ 
ed 103 P.2d 371, 4 WaBh.2d 729. 
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and whether his failure to discover the danger was 
excused by reason of his attention being momen¬ 
tarily diverted for sufficient cause,5® ordinarily are 
questions for the jury or other trier of the facts. 
This rule has been applied in cases of injuries from 
such defects or obstructions as manholes, coalholes, 
and other permanent openings,60 excavations, holes, 
or depressions,®! rope or wire obstructing a walk,62 
and snow or ice.68 The question may be one of 
law for the court, however, where the evidence is 
undisputed or is such that but one inference can 
reasonably be drawn therefrom.®^ 


j. Notice of Presentation of Qaim 

Failure to comply with requirements as to notice of 
claim for injury may warrant a nonsuit, and whether 
the notice given was sufficient In form or substance Is 
usually a question for the court; but ordinarily it Is a 
question for the jury whether the notice was properly 
served or made within the time required or whether an 
excuse for not presenting the notice In time was sufficient. 

Where notice or presentment of claim for in¬ 
jury is required by statute prior to bringing suit 
against a municipality, the court may properly en¬ 
ter a nonsuit if no such notice or claim has been 
filed within the time required,®® but it has also 


W.Va.—Taylor v. City of Huntington, 
30 S.B2d 14. 126 W.Va. 732. 

43 C.J. p 1300 note 83. 

She amouzLt of lookout which a 
traveler using a street or sidewalk 
must observe to meet the require¬ 
ment of ordinary care to avoid be¬ 
ing injured by any defect therein 
is a question of fact for the Jury.— 
Hupfer V. City of North Platte. 279 
N.W. 168. 134 Neb. 585—43 C-J. P 
1300 note 83 [b]. 
patent defect 

Pedestrian using sidewalk which 
municipality is negligent in main¬ 
taining In condition unsafe for trav¬ 
el is not guilty of contributory neg¬ 
ligence as matter of law barring re¬ 
covery for failure to observe condi¬ 
tion of sidewalk, edthough it may be 
patent and can be observed by pe¬ 
destrian if he would look, where it 
does not appear that by looking pe¬ 
destrian would have full apprecia¬ 
tion of danger and risk involved by 
using sidewalk.—City of Rome v. 
Gordon, 186 S.E. 439. 58 Ga.App. 586. 
Covered defect 

Where an otherwise apparent de¬ 
fect or depression Is covered, a pe¬ 
destrian should not be charged with 
contributory negligence for falling 
to observe it but. in such cases, 
question is for jury.—ContUlo v. City 
of Pittsburgh, 45 A.2d 966, 158 Fa. 
Super. 524. 

Xhjoiy to city employee 

Tex.—City of Denton v. White, Civ. 

App., 179 S.W 2d 834, error refused. 
Contributory negllgenoe of c h i l d r en 
Ind.—^Town of Argos v. Harley, 49 
N.E.2d 562. 114 Ind.App. 290. 

43 C.J. p 1300 note 83 [d]. 

59. Ind.—^Town of Argos v. Harley, 
supra. 

Ky.—City of Olive Hill v. Counts. 162 
S.W.2d 14. 290 Ky. 688. 

Mo —^Butler v. City of University 
City, App., 167 S.W.2d 442—Bohn 

V. City of Maplewood. App., 124 S. 

W. 2d 649. 

Mont.—^Mullins v. City of Butte, 20 
P.2d 626. 93 Mont 601. 

Pa.—^Enimey v. Stanley Co. of Amer¬ 
ica. 10 A.2d 795. 139 Pa.Super. 69. 
Wash.—^Kennedy v. City of Hverett, 
99 P.2d 614, 2 Wash.2d 650, opin¬ 


ion and denial of rehearing cor¬ 
rected 103 P.2d 371. 4 Wash 2d 729. 
W.Va—^Taylor v. City of Hunting- 
ton, 30 S E.2d 14. 126 W.Va 732. 

43 C.J. p 1300 note 84. 

Observation of trafflo 
Whether pedestrian injured In fall 
on defective sidewalk was charge¬ 
able with contributory negligence in 
watching heavy traffic at street in¬ 
tersection some thirty feet in front 
of her at time of fall was question 
for jury.—City of Louisville v. 
-V^heeler, 191 S W.2d 3S6, 30l Ky. 232. 

60. Conn.—Tully v. Demir, 39 A2d 
877, 131 Conn. 330—Oneker v. Lig¬ 
gett Drug Co.. 197 A. 887, 124 Conn. 
83. 

Ill.—Hanneken v. Eichler, 75 NE2d 
244. 332 IlLApp. 437. 

K&n. —Ripper v. City of Canton, 199 
P.2d 815, 166 Kan. 185. 

Minn.—^Reid v. Village of Aitkin. 

233 N.W. 826, 182 Minn. 87. 

Mo.—^Newdlger v. Kansas City, 114 
S.W.2d 1047. 342 Mo. 252—Bohn v. 
City of Maplewood. App.. 124 S. 
W.2d 649—^Bianchetti v. Luce. 2 
S.W.2d 129. 282 Mo.App. 282. 

N.J.—^Hasney v. Stacey Amusement 
Co., 185 A 666. 14 N.J.Misc. 463. 
Pa—Cooney v. City of Pittsburgh, 
27 A2d 490. 149 PaSuper. 693— 
Witherow v. A. F. Rees, Inc., Com. 
PI., 62 Dauph.Co. 439. 

Tex.—^Depeder v. J. C. Penney Co., 
Clv.App, 106 S.W.2d 330. 

43 aj. p 1300 note 83 [c] (1). 

61. Ala—City of Birmingham v. 
Guy. 133 So. 887, 222 Ala. 373. 

IlL—Simon v. City of Chicago, 279 
Ill-App. 80. 

Iowa—^Howard v. City of 'Waterloo, 
221 N.W. 812, 206 Iowa 1109. 

Kan.—^Hack v. City of Pittsburg, 65 
P.3d 580. 145 Kan. 383. 

Mo.—Sanders v. Kansas City, 107 S. 
W.2d 795, 232 Mo.App. 407—^Mer¬ 
ritt V. Kansas City. App., 46 S.W. 
2d 275. 

N.C.—Doyle v. City of Charlotte. 188 
S.E. 322, 210 N.C. 709. 

Or.—^Knight v. City of La Granda 
271 P. 41, 127 Or. 76, 61 AL.R. 266. 
Pa—Stolpe V. City of Duquesne, 9 
A2d 427, 837 Pa 215—Contillo v. 
City of Pittsburgh, 46 A2d 366, 
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158 PaSuper. 524—^Timlin v. City 
of Scranton, 12 A2d 502. 139 Fa 
Super. 503—Hemz v. City of Pitts¬ 
burgh, 10 A.2d 100, 137 PaSuper. 
608—^Woodsum v. City of McKees¬ 
port 179 A. 891, 118 PaSuper. 205 
—Burchfield v. Borough of Con- 
neaut Lake, 174 A 668. 114 PaSu¬ 
per. 114. 

Tenn.—City of Maryville v. McCon- 
key. 90 S.W.2d 951. 19 TenaApp. 
520. 

Tex.—^Edgeworth v. City of Felly, 
Clv..\pp., 178 S.W.2d 254. 

W.Va—Baker v. City of 'Wheeling, 
185 S.E. 842, 117 W.Va 362. 

43 C.J. p 1300 note 88 [c] (2). 
Obstmotion of light 
In action against city for injuries 
received by pedestrian when she 
stepped from a sidewa k into an ad¬ 
jacent hole while attempting to en¬ 
ter the rear door of a building at 
I night question whether light from 
street lights was so obstructed that 
plaintiff was unable to see condition 
at place of accident was for juiTi as 
against contention that pedestrian’s 
testimony that she could not see was 
contrary to physical facts.—^Kirk v. 
Kansas City. Mo.App., 128 S.W.2d 
1128. 

62. Conn.—Corcoran v. City of New 
Haven, 142 A 569, 108 Conn. 63. 

48 C.J. p 1800 note 83 [c] (3). 

63. Iowa.—Staples v. City of Spen¬ 
cer. 271 N.W. 200, 222 Iowa 1241. 

Mass.—Morrlsey v. City of Boston. 

167 N.E. 651, 268 Mass. 324. 

Mo.—Stlth V. J, J. Newberry Co, 79 
S.W.3d 447, 336 Mo. 467—Crockett 
V. City of Mexico. 77 S.W.2d 464. 
336 Mo. 145. 

Neb.—^De Porte v. State Furniture 
Co.. 261 N.W. 419, 129 Neb. 282. 

Pa.—Zieg V. City of Pittsburgh, 84 
A2d 511, 348 Pa. 156—Lumley v. 
Borough of Grove City, 191 A 126, 
326 Fa. 61. 

43 CJ. p 1300 note 83. 

64. Pa.—White v. City of Harris¬ 
burg. 20 A.2d 751, 342 Pa. 656. 

43 GtJ. P 1301 note 85. 

65. Ala.—^McCall v. City of Birming¬ 
ham, 174 So. 630. 234 Ala. 164. 
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been held that^ if the statute does not include in¬ 
jury to property, failure to give notice of an ac¬ 
tion for injury to both person and property is 
not ground for nonsuit.®® Whether the notice of 
the claim for injury was sufficient in form or sub¬ 
stance,®^ as in describing the place of the acci¬ 
dent,®® is usually a question for the court where 
the facts are undisputed,®® although the court may, 
in its discretion, submit the question to the jury.'!'® 
It is also for the court to determine whether the 
defect alleged in the complaint was the same as 
that alleged in the notice,"^ and whether the dif¬ 
ference between the time of the injury shown by 
undisputed evidence and that stated in the notice 
is substantial.^^ 

When, on the other hand, the proof of the physi¬ 
cal conditions and surroundings, considered in con¬ 
nection 'ivith the description in the notice, raises 
an issue as to whether the place is stated with rea¬ 
sonable certainty,^® and as to whether or not an 
inaccurate notice was intended to mislead, and 
did in fact mislead, the municipality,'^^ the ques¬ 
tions so raised ordinarily are for the jury. It is 
also a question for the jury -whether plaintiff, by 


his acts after the injurj’, had deprived defendant 
of the benefit of the notice."® Where there is con¬ 
flicting evidence as to whether the notice was 
dated when served, the question should be sub¬ 
mitted to the jury."® 

Service or presentation of notice or claim. Ordi¬ 
narily it is a question for the jury whether the 
notice or presentment of the claim -was properly 
served or made^" within the time required."® 
Where, however, there is no controversy as to 
the facts concerning delivery, the only question 
being whether such facts constituted a compli¬ 
ance with the statute, the question is for the court,^® 
So it is a question for the court to determine vrheth- 
er or not the person serving the notice was a prop¬ 
er person to do so®® and whether his affidavit is 
sufficient evidence of service.®^ 

Excuse for failure to give notice; waiver. Or¬ 
dinarily it is a question of fact for the jury to 
determine whether an excuse for not presenting the 
notice in time was sufficient,®® as whether or 
not plaintiff was physically or mentally incapacitated 
to serve or present it in time;®® and, in case such 


66. N.T.—Wemer v. Rochester, 44 
X.E. 300. 149 N.T. 563. 

67. IlL—^Lutsch V. City of Chicago, 
47 N.E.2d 545, 818 m.App. 156. 

Kan.—^Ploumoy v. City of Parsons, 
135 P-Sd 421, 159 Kan. 367—Jones 

V. Kansas City. 66 P.2d 579. 145 
i ^an . 591. 

Mass.—AJamlan v. Town of Water- 
town, 57 X.E.2d 642, 317 Mass. 242 
—Pecorelli v- City of Worcester, 
30 X.E.2d 230, 307 Mass. 426. 

Mo—^Plater v. Elansas City, 68 S.W. 
2d 800, 334 Mo. 842—Dusky v. Kan¬ 
sas City, 68 S.W.2d 768, 227 Mo. 
App. 849—^Rice v. Kansas City, 
App, 16 S.W.2d 659. 

Wash.—Waldon v. City of Seattle. 47 
P.2d 978, 182 Wash. 493—Brick v. 
City of Seattle. 293 P. 463, 169 
Wash. 413, affirmed 295 P. 921, 159 
Wash. 413. 

43 C.J. p 1301 note 87. 

N-ecesslty and sufficiency of notice 
or presentation generally see su¬ 
pra S§ 922-930. 

Petition 

Whether petition In action against 
city for injuries constituted statu¬ 
tory notice held Question for court.— 
Merritt v. Kansas City. Mo.App.. 46 
S.W.2d 276. 

68. Iowa—Sollenbarger v. Llnevllle, 
119 X.W. 618, 141 Iowa 203, 18 
Ann.Cas. 991. 

43 C.J, p 1301 note 88. 

69. Iowa.—Owen v. Pt Dodge, 67 N. 

W. 281, 98 Iowa 281. 

70. X.H—^Hinds v. Hinsdale, 116 A. 
635. SO X.H. 846. 


73- Conn.—Wladyka v. Waterburs', 
119 A. 149, 98 Conn. 305. 

43 C.J. p 1301 note 91. 

72. Ind.—^Pt. Wasme v. Bender, 106 
N.E. 949, 57 IndJLpp. 689. 

Tenn.—^Knoxville v. Peldlng, 285 B. 
W. 47, 153 Tenn. 586. 

Variance between notice and pleading 
or proof generally see supra S 937. 

73. Kan.—^Flournoy v. City of Par¬ 
sons, 155 P.2d 421, 159 Kan. 367. 

Mo.—^Powers v. Kansas City, 18 S.W. 
2d 545, 224 Mo.App. 70. 

43 C.J. p 1301 note 93. 

BxlsteiLos of driveway at place re¬ 
ferred to In notice as alley held prop¬ 
erly submitted to Jury.—^Hebert v. 

Village of Hibbing, 212 N.W. 1S6, 170 

Minn. 211. 

74. Conn.—Sizer v. City of Waters 
bury, 154 A. 639, 118 Conn. 145. 

43 C.J. p 1301 note 94. 

Vazlanoe as to place of restdeoLoe 

IlL—Willis V. City of Chicago, 15 N. 
E.2d 908, 296 IlLApp. 638. 

75. Minn.—Womecka v. St. Paul, 
136 N.W. 661, 118 Minn. 207. 

43 C.J. p 1301 note 95. 

76. lowsL—^Daniels v. Iowa City, 183 
N.W. 415, 191 Iowa 811. 

43 C-J. p 1301 note 96. 

77. Conn.—Sizer v. City of Water- 
burJ^ 154 A. 639, 113 Conn. 145. 

Mo.—^Rice V. Kansas City, App., 16 
SW.2d 659. 

N.Y.—Shapiro v. Union Ry. Co. of 
New York City, 265 N.Y.S. 171, 234 
App.Div. 305. 


N.C.—Perry v. City of High Point, 
12 S E.2d 275, 218 N.C. 714. 

43 C.J. p 1301 note 97. 

7& Iowa.—Cuvelier v. Town of Du¬ 
mont, 266 N.W. 517, 221 Iowa 1016. 
Wls.—^Hildman v. Phillips, 82 N.W. 

666, 106 Wls. 611. 

Contributing cause of Injuiy 

In pedestrian’s action against city 
for Injuries received when he fell 
through an ungruarded hole located 
at edge of public way, at time when 
two inches of fresh snow were on 
ground, where notice to city was 
timely if snow or ice were not part 
of defect, whether snow or Ice were 
contributing cause of Injury was for 
Jury.—^Buskey v. City of Worcester, 
Mass., 82 N.E.2d 236. 

79. Ill.—Wolf V. Venice, 162 IlLApp. 
585. 

80. Mo.—^Hlll V. St. Joseph. 128 S. 
W. 214, 143 Mo.App. 389. 

81. Mo.—^Hlll V. St. Joseph, supra. 

82. Mo.—^Kunkel v. City of St. 
Louis, 163 S.W.2d 1014. 849 Mo. 
1121 . 

43 CJ*. p 1302 note 4. 

83. Colo.—City of Colorado Springs 
V. Colburn. 81 P.2d 397, 102 Colo. 
483. 

Mo.—^Kunkel v. City of St. Louis, 
163 S.W.2d 1014, 349 Mo. 1121. 

N.Y.—^Russo V. City of New York, 
179 N.B. 762, 258 N.Y. 844—Hlll- 
borg V. City of Now York, 34 N.Y. 
S.2d 153. 263 APP.D1V. 668—White 
V. City of Auburn, 8 N.Y.S.2d 575, 
169 Misc. 636—Briggs v. Village of 
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disability is found, whether the claim was filed 
within a reasonable time after the disability was 
removed.84 In determining the physical and men¬ 
tal ability of an infant for the purpose of passing 
on the necessity for notice, the rule has been laid 
do\\Ti that inability' is attributable to a first period 
of infancy and ability is attributable to a final pe¬ 
riod, as a matter of law% and through a period ly¬ 
ing between those two the question of ability is one 
of fact to be submitted to, and determined by, the 
jury.®® Whether a compliance wnth the statute 
requiring notice was waived is generally a ques¬ 
tion for the jury.®® 

§ 944. Instructions 

a. In general 

b. Contributory negligence 

c. Requested instructions 

In Gtener^ 

Instructions In tort actions Involving municipal cor¬ 
porations and actions to recover for Injuries resulting 
from the defective condition of the streets or other public 
places should clearly and correctly state the law applicable 
to the case; they should not be confusing or misleading 


§ 944 

and should be confined to the Issues made by the plead¬ 
ings and proof. 

The general rules governing instructions to the 
jurj* in civil actions, discussed in the C.J.S. title 
Trial §§ 266-448, also 64 CJ. p 510 note 3-p 1008 
note 99, are applicable to tort actions involving 
municipal corporations and actions to recover for 
injuries resulting from the defective condition of 
the streets or other public places.®^ The instruc¬ 
tions should not be argumentative,®® immaterial,®® 
or irrelevant,®® nor should they give undue prom¬ 
inence to particular facts or issues in the case.®i 
The instructions should be clear, concise, and defi¬ 
nite, so as to be readil}’' understood b^^ the jurj', 
in presenting the facts and defining the issues in 
the case.®2 Instructions must not be confusing or 
misleading,®® or conflicting or inconsistent,®4 or 
ambiguous.®® However mere errors of form or 
phraseology* which could not have misled the jury 
are immaterial.®® 

Each party* is entitled to instructions covering 
his theory of the case,®7 and the court must correct¬ 
ly state the law applicable to the case.®® Thus the 


PeekskUl. 16 N.Y.S.Sd 873, modi¬ 
fied on other gi'ounda 19 l^.Y.S.Sd 
11, 259 App.Div. 819. 

43 C.J. p 1802 note 4. 

Brideiioe li^ imreinolent for Jiixy 

N.C.—^Foster v. City of Charlotte, 174 
S.E. 412, 206 N.C. 528. 

84. Mo.—^Kunkel v. City of St. Louis, 
163 S.W.2d 1014, 849 Mo. 1121. 

N.Y.—^Forsyth v. Oswego, 84 N.B. 
892, 191 N.Y. 441, 123 Am.S.R. 606. 

86. N.Y.—^Murphy v. Ft. Edward, 
107 N-B. 716, 218 N.Y. 397, Ann. 
Ca8.1916C 1040. 

B8i. Tex.—Cawthom v. Houston, 

Com.A|pp., 231 S.W. 701—City of 
Beaumont v. Silas, Civ.App., 200 
S-W.^d 690, error refused, no re¬ 
versible error. 

87. N.C.—Gasque v. City of Ashe¬ 
ville, 178 S.E. 848, 207 N.C. 821. 

Ohio.—Frazier v. Vlllasre of Wester^ 
vine, APP., 88 N.E.2d 812. 

48 C.J. p 1802 note 9. 

BLStmotion deflnlBflr "ordinary and 

ujRul surface water and rainfalls” 

held not erroneous.—Scott v. City of 

Marshall, 14 S.WJ3d 694, 223 Mo.App. 

596. 

gglstaVe as to what witnesses testU 
fled 

N.C.—Measlck v. City of Hickory, 
191 S.E. 43, 211 N.C. 531. 

88. Mich.—Benedict v. Port Huron, 
88 N.W. 614. 124 Mich. 600. 

48 CJ. p 1802 note 10. 

89. Mo.—^Hhle V. Kansas City, Mo., 
187 S.W.2d 81, 239 Mo.App. 12. 

48 CJ. p 1802 note 11. 


'90. U.S.—City of Lincoln v. Power, 
Neb., 14 S.Ct 387. 151 U.S. 436, 38 
L.Ed. 224. 

43 CJ. p 1302 note 12. 

91. Ill.—Bibblns v. Chicago, 61 N.E. 
1030, 193 ni. 359. 

43 C.J. P 1302 note 13. 

92 , Conn.—Krooner v. City of TVa- 
terbury, 136 A. 93, 105 Conn. 476. 

43 CJ. p 1305 note 33. 

Failure to define terms 

Instruction denying recovery un¬ 
less there was ^'structural defect" 
held defective In not defining term.— 
Krooner v. City of Waterbury, 136 
A. 98, 105 Conn. 476. 

83. Mo.—Choate v. City of Spring- 
field, 124 S.W.2d 1127, 843 Mo. 936. 
48 CJ. p 1306 note 84. 

Xnstmetlons held ■mis1ft‘“1*rg 
Mo.—Choate v. City of Springfield, 
124 S.W.2d 1127, 343 Mo. 935— 
Stollhans v. City of St. Louis, 121 
S.W.2d 808, 343 Mo. 467—Newkirk 
V. City of Tipton, 186 S.W.2d 147, 
284 Mo.App. 920. 

Ohio.—Shoemaker v. City of Barber¬ 
ton, APP., 44 N.E.2d 477. 

43 CJ. p 1806 note 84 [a]. 

Xnstruotions helA not misleading 
Cal.—Solen v. Singer. App., 201 P. 
2d 869. 

Oa.—^Pollard v. Duffle, 198 S.E. 258, 
56 6a~App. 622—City of Waycross 
v. Howard, 167 S.E. 247, 42 Ga.App. 
686 . 

Mo.—^Moses V. Kansas City Public 
Service Co., 188 6.W.2d 688, 239 j 
Mo.App. 861. i 


Pa.—Balena v. City of Pittsburgh, 
172 A. 117, 315 pa. 121. 

Wash.—Gabrielsen v. City of Seattle, 
272 P. 723, 150 Wash. 157, 63 A.L. 

R. 200, affirmed 278 P. 1071. 152 
Wash. 700, 63 A.L.R. 200. 

43 CJ. P 1305 note 34 [b]. 

84b Wash.—^Wallers v. Seattle, I'ST 
P. 124, 97 Wash. 657. 

48 C.J. p 1306 note 85. 

95. Mo.—^Fath V. City of Cape Gi¬ 
rardeau, App., 132 S.W.2d 1073— 
Seeber v. City of Hannibal, App., 
288 S.W. 974. 

43 CJ. P 1306 note 86. 

96L Ill.—Welch V. Chicagro, 154 X.E. 

226, 323 Ill. 498. 

43 CJ. p 1304 note 24. 

97. Ky.—^Louisville Ry. Co. v. Jack- 
ey, 35 S.W.2d 28, 237 Ky. 125. 
Mo.—Bland v. City of St. Louis, 162 

S. W.2d 822, 349 Mo. 597. 

Ohio.—^Douglas v. City of Parma, 
App., 71 N.E.2d 814—Kercher v. 
City of Conneaut, 65 N.E.2d 272, 76 
Ohio App. 491. 

43 CJ. p 1802 note 14. 

98: Minn.—^E^ooreny v. Dampler- 
Balrd Mortuary, 291 N.W. 611, 207 
Minn. 367. 

Ohio.—Douglas v. City of Parma, 
App., 71 N.E.2d 814. 

Xnstraotlons held proper or ezxone- 
onsly refused 
(1) In generaL 

Minn.—Kooreny v. Dampier-Baird 
Mortuary, 291 N.W. 611. 207 Minn. 
367. 
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court must correctly state the law on the issues of j defendant’s liability®® based on negligence^ or the 


Mo.—Hicks ▼. Vietha. 46 S.W.2d 604 
—^Klng V. City of De Soto, App., 89 
S.W.2d 579. 

N.J.—Buckelew v. City of Xew 
Brunswick, 174 A. 699, 113 X-J. 
Law 338. affirmed 17S A. 7S5, 115 
N.J.Law 112, followed in Gordon 
V. City of New Brunswick, 178 A. 
785, 116 N.J.Law 172. 

N.Y.—^Peinateln v. City of New York, 
283 N.Y.S. 335, 157 Miac. 157. 

N.C.—Gray v. City of High Point, 
166 S B 911, 203 N C. 75'6. 

Pa.—^Kondrosky v. City of McKees¬ 
port, 25 A.2d 793, 344 Pa. 492. 

S.D.—^Hermandson v. Citv of Canton. 
244 N.W. 525, 60 S.D. 367. 

(2) Instruction respecting discre¬ 
tion of officials in constructing and 
maintaining sewer system.—^Aron v. 
City of Phiiadelphia, 164 A. 777, 310 
Pa. 84. 

(3) Instruction reciting ordinance 
making it unlawful to occupy street 
for storage —Holmberg v. City of 
Chicago, 244 IlLApp. 505. 

(4) Instruction interpreting ordi¬ 
nance respecting construction of can¬ 
opy.—^Holahan v. McGrew. 295 P. 
1054, 111 CaLApp. 430. . 

Xnstmctlons held erroneous or prop¬ 
erly refused 

Ga.—City of Rome v. Stone, 167 S 
E. 325. 46 GaApp. 259. 

N.Y.—^Bunce v. City of New York, 24 
N.Y.S.2d 930, 261 App.Dlv. 838. 

89. Ill.—^Welch V. City of Chicago, 
154 N.R 226, 323 Ill. 498. 

N.Y.—Smith v. City of Albany, 22 N. 
Y.S.2d 83, 269 App.Div. 1099, af¬ 
firmed 33 N.E.2d 246, 285 N.Y. 569. 
Wash—Amann v. City of Tacoma, 
16 P.2d 601, 170 Wash. 296. 
Xnstmctlons hdd proper or errone¬ 
ously refused 

(1) In general. 

Ala.—City of Birmingham v. Sim¬ 
mons, 130 So. 896. 222 Ala 111, 74 
A.L.R. 766, modification denied 132 
So. 322, 222 Ala 309, 74 A.L R. 
Te-e. 

Cal.—^Eastllck v. City of Los Angeles, 
177 P.2d 558, 29 Cal 2d 661. 

Colo —Wold V. City of Boulder, 9 P. 
2d 931, 91 Co^o. 44—City of Long¬ 
mont V. Swearingen, 254 P. 1000, 
81 Colo. 246. 

Conn.—^Parker v. City of Hartford, 
190 A. 866, 122 Conn. 500—Rogers 
V. City of Meriden, 146 A. 735, 109 
Oona 324, 71 ALR. 749. 

Ga—Southland Colfee Co. v. City of 
Macon, 8 S.R2d 739, 60 GaApp. 
253—City Council of Augusta v. 
Brassell, 178 SE. 440, 48 GaApp. 
603—City of Rome v. Stone, 167 
S.R 825, 46 GaApp. 259—City of 
Atlanta v. Hawkins, 166 S.R 262, 
46 GaApp. 847. 

ni.—Macer v. O’Brien. 190 N.E. 904. 
856 IlL 486—^Holmberg v. City of 
Chicago, 244 IlLApp. 505. 


Ind.—City of New Castle v. Smlth- 
Jackson Co.. 161 N.R 692. 87 Ind. 
App. 418. 

Ey—^Reams v. City of London, 168 
S.W.2d 994. 293 Ky. 473. 

Miss.—City of Vicksburg v. Scott, 
151 So. 914, 168 Miss. 572—Maxe- 
don V. City of Corinth. 124 So. 795, 
155 Miss. 588. 

Mo—Cordray v. City of Brookfield. 
65 SW2d 938, 3S4 Mo. 249—Riggs 

V. City of Springfield, App., 96 S. 

W. 2d 392, transferred, see 126 S. 
W.2d 1144, 344 Mo. 420, 122 A.L R. 
1496—Harding v. City of St. Jo¬ 
seph. 7 S.W2d 707, 222 Mo.App. 
749—Blanchettl v. Luce, 2 S.W 2d 
129, 222 Mo App. 282—Boone v. 
City of St. Joseph, App., 1 S.W.2d 
227. 

Mont—Gilligan v. City of Butte, 166 
P.2d 797, 118 Mont. 350. 

N.J—^Thompson v. Barab, 16 A. 2d 
649. 125 N.J.Law 461. affirmed 19 
A 2d 780. 126 N.J.Law 427. 

Ohio.—^Dzuracky v. City of Campbell, 
29 N.E.2d 49. 64 Ohio App. 521. 
Tex—City of Wichita Falls v. Whit¬ 
ney, Civ.App., 26 S.W.2d 327, error 
dismissed. 

Va—^Burson v. City of Bristol, 10 S. 
E 2d 541, 176 Va 53. 

(2) Instruction as to liability for 
negligence in performance of govern¬ 
mental function —^Lober v. Kansas 
City. Mo., 74 S.W.2d 815. 

XustructlOBs h^ erzoneous or prop¬ 
erly refused 
(1) In general. 

Aria—City of Phoenix v. Johnson, 75 
P.2d 30. 51 Ar.a 115. 

Cal.—^Alexander v. Wong Ylck, 77 P. 

2d 476. 25 Cal.App.2d 265. 

Conn.—Lovell v. City of Bridgeport, 
165 A 795. 116 Conn. 565. 

Idaho.—Draper v. City of Burley, 26 
P.2d 128, 63 Idaho 530. 

Ind.—City of New Castle v. Smlth- 
Jackson Co., 161 N.E. 692, 87 Ind. 
App. 418. 

Mass.—Sullivan v. Inhabitants of 
Town of Saugus, 25 N.E.2d 186, 305 
Mass. 127. 

Miss.—City of Meridian v. Peavy, 
194 So. 696, 188 Miss. 168. 

Mo.—^Bean v. City of Moberly, 169 S. 
W.2d 393—State ex rel. City of 
Jefferson v. Shain, 124 S.W.2d 1194, 
344 Mo. 67—Gray v. City of Han¬ 
nibal, 29 S.W.2d 710—King v. City 
of St. Louis. App., 155 S.W.2d 557. 
N.H.—^FljTin V. Gordon, 165 A. 716, 
86 NH. 198. 

N.J.—Reardon v. Borough of Wana- 
Que. 41 A2d 879, 132 N.J Law 536. 
N.Y.—^Rosenthal v. City of Syracuse. 
295 N.Y.S. 41, 250 App.Dlv. 886— 
Wagner v. City of New York, 294 
N.Y.S. 456, 250 App.Div. 381. 

Ohio.—^Dzuracky v. City of Campbell, 
29 N.E 2d 49. 64 Ohio App. 521. 

Okl.—City of Tulsa v. Ensign, 117 
P.3d 1013, 189 Okl. 607. 
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Pa—^Kindler v. City of Pittsburgh. 

Com PL, 90 PittsbLeg.J. 271. 

S.D.—Nelson v. City of Sioux Falls, 
292 N.W. 868, 67 S.D. 320. 

Tex.—City of Corsicana v. King, Civ. 
App., 3 S.W. 2d 857, error refused. 

(2) Instruction that it was city's 
duty to keep adjoining sidewalk, not 
shown to be on city property, rea¬ 
sonably safe—City of Hazard v. 
Howard's Adm'x, 49 S.W.2d 537, 243 
Ky. 713. 

(3) Instruction that person inter¬ 
fering, even to slight extent, with 
surface of sidewalk would be liable 
to injured pedestrian —Edmonds v. 
Pacific Fruit & Produce Co., 18 P.2d 
507, 171 Wash. 590. 

1. Ohio.—^Douglas v. City of Parma, 
App., 71 N.R2d 314. 

43 C.J. P 1302 note 15. 

Zhstmctlons held proper or erroxLe- 
ousZy zefhsed 

(1) In general. 

Cal—Solen v. Singer, App., 201 P.2d 
869. 

Ga.—City of East Point v. Christian, 

151 S.E. 42, 40 Ga.App. 633. 

Iowa.—^Fosselman v. City of Du¬ 
buque. 233 N.W. 491, 211 Iowa 1213. 

Mo.—Guthne v. City of St. Charles, 

152 8.W.2d 91, 847 Mo. 1175—Pear¬ 
son V. Kansas City, 78 S.W.2d 81— 
Moses V. Kansas City Public Serv¬ 
ice Co.. 188 S.W.2d 638. 239 Mo.App. 
361—Hale v. Kansas City. 187 S. 
W.2d 31. 289 Mo.App. 12—King v. 
City of St. Louis. App., 155 S.W.2d 
667—^Thayer v. City of St. Joseph, 
64 S.W.2d 442, 227 Mo.App. 628. 

Mont.—Gilligan v. City of Butte, 166 
P.2d 797. 118 Mont. 350. 

N.Y.—Hayes v. City of New York. 

47 N.Y.S 2d 824. ZB7 App.Div. 685. 
N.C —Speas v. City of Greensboro, 
167 S.E. 807, 204 N.C. 289. 

Or.—Curtis v. Keller, 298 P. 196, 136 
Or. 67—Johnson v. Hoffman, 284 P. 
567, 132 Or. 46. 

S.D.—^Hermandson v. City of Ccuiton, 
244 N.W. 535, 60 S.D. 367. 

Utah.—Jensen v. Logan City, 67 P.2d 
708, 89 Utah 347. 

48 CJ. p 1302 note 15 [f]. 

(2) Instruction that duty of city 
to remove defect in public street ex¬ 
tended to parkway.—City of Tusca¬ 
loosa V. Fair, 167 So. 276, 232 Ala. 
129. 

Zhstmotlons held erroneons or prop¬ 
erly rafnsad 

Ala.—^Birmingham Electric Co. v. 

Kirkland, 118 So. 640, 218 Ala. 429. 
CaL—Owen v. City of Los Angeles, 
187 P.2d 860, 82 Chl.App.2d 933. 
Fla.—Saucer v. City of West Palm 
Beach, 21 So.2d 462, 156 Fla. 659. 
Ga.—City of Dalton v. Anderson, S3 
SE.2d 115, 72 Ga.App. 109. 

Mass —^Nelson v. Economy Grocery 
Stores, 25 N.E.2d 986, 306 Mass. 
883. 
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creation or maintenance of a nuisance,^ notice of 
the defect or obstruction,* the rights and duties of 
abutting o^^^le^s,■* and the duty of the municipality 
to repair or eliminate a dangerous condition in 


the streets or sidewalks after notice.* Also the 
court should correctly state the law on the issues of 
proximate cause,^ notice of claim for injuries,^ 


Minn.—Sllndee v. City of St. Paul. 
18 X-W-Sd 128, 219 Mmn. 428. 

Miss.—Crawford v. City of Meridian, 
165 So. 612, 174 Miss. 875. 

Mo.—Choate v. City of Springfield, 
124 S W.2d 1127, 343 Mo. 935— 
Pearson v. Kansas City, 78 S.W.2d 
81. 

N.H.—E^ynn v. Gordon. 166 A. 716, 
86 N.H. 198. 

N.T.—^Wagner v. City of New York, 
294 N.YS. 46fi, 260 App DIv. 381— 
Celentano v. City of New York, 
283 N.Y.S. 621, 246 App.Dlv. 726— 
Kitson V. James A. Hearn & Son, 
238 N.Y.S. 840, 227 App.Div. 694— 
Cameron v. Purdue Realty Corpo¬ 
ration, 247 N.Y.S. 36. 231 App.Dlv. 
149. 

Ohio.—^Larson v. Cleveland Ry. Co., 
50 N.K2d 163, 142 Ohio St. 20— 
Village of Willoughby v. Malone. 
171 N.B. 402, 122 Ohio St. 316— 
City of Zanesville v. King, 172 N.E. 
400, 35 Ohio App. 390. 

Pa—Ward v. City of Pittsburgh, 44 
A2d 653, 353 Pa. 156. 

43 C.J. p 1302 note 15 [g]. 

2. Ky.—Board of Councilmen of 
City of Frankfort v. Ballew, 175 S. 
W.2d 16, 296 Ky. 614. 

Ohio.—Shoemaker v. City of Barbex^ 
ton, App., 44 NE.2d 477—^Dzuracky 
V. City of Campbell, 29 N.B.2d 49. 
64 Ohio App. 621. 

‘Vnlsaiico*’ defined 

Neb.—^Walling v. City of F*remont. 
293 N.W. 226, 138 Neb. 399. 

Ohio.—^Harris v. City of Findlay, 18 
N.E.2d 413. 59 Ohio App. 375. 

Tex.—City of Wichita Falls v. Whit¬ 
ney, Civ.App., 26 S.W.2d 327, error 
dismissed. 

Zutraotions held pxopor or ezzone- 
ouly reftised 

An* —City of Phoenix v. Johnson. 76 
P.2d 80, 61 Arlz. 115. 

Iowa.—^Ryan v. City of Emmetsburg. 
4 N.W.2d 436, 232 Iowa 600. 

Ohio.—^Douglas v. City of Parma, 
App.. 71 NB2d 814—Crlno v. City 
of Campbell. 41 N.E.2d 583, 68 Ohio 
App. 391. 

Znstmotloiui held erroneous or prop¬ 
erly refused 

An*.—City of Phoenix v. Johnson. 76 
P.2d 80, 51 Arlz. 115. 

Mo.—Kelly v. City of Cape Girar¬ 
deau. 89 S.W.2d 41. 838 Mo. 103. 

8, Cal.—^Magnuson v. City of Stock- 
ton, 3 P.2d 80, 116 CaLApp. 532. 

Mich.—^Pearo v. City of Mackinac Is¬ 
land. 11 N.W.2d 893, 307 Mich. 290. 

Mo.—Seeber v. City of Hannibal, 
App., 288 S.W. 974. 

N.C.—Gasque v. City of Asheville, 
178 S.E. 848, 207 N.a 821. 


Ohio.—^Douglas v. City of Parma, 
App.. 71 N.E 2d 314. 

Or.—^Mathews v. City of La Grande. 
299 P. 999, 136 Or. 426. 

43 CJ. p 1303 note 16. 

X&stmetioiis held proper or errone¬ 
ously refused 

Cal.—George v. City of Los Angeles, 
124 P.2d 872, 51 Cal.App 2d 311— 
Fraley v. City of Los Angeles, 48 
P.2d 742. 9 Cal.App.2d 70—Thor v. 
City and County of San Francisco, 
34 P.2d 1056. 140 Cal.App. 64. 

Ga.—City of Rome v. Stone. 167 SB. 
325. 46 Ga.App. 239. 

Md.—Lynch v. Mayor and City Coun¬ 
cil of Baltimore, 182 A 5S2, 169 
Md. 623. 

Mo.—Walsh V. City of St. Louis, 142 
S.W.2d 465, 346 Mo. 5T1—Hunt v. 
Kansas City. 131 S.W.2d 514, 345 
Mo. 108—^Moses v. Kansas City 
Public Service Co., 188 SW.2d 53S. 
239 Mo.App. 361—^Brolin v. City of 
Independence, 138 S.W.2d 741, 235 
Mo App. 360-—Seeber v. City of 
Hannibal, App.. 2S8 S.W. 974. 

Mont.—^Watson v. City of Bozeman, 
156 P.2d 178, 117 Mont 5. 

N.Y.—Glenn v. Oakdale Contracting 
Co., 178 N.B. 770. 257 N.Y. 497. 

N.C.—Gasque v. City of Asheville, 
178 S E. 848, 207 N.C. 821. 

Ohio.—^Douglas v. City of Parma, 
App., 71 N.E.2d 314. 

Pa.—Shaffer v. City of Pittsburgh, 9 
A2d 395, 336 Pa. 278. 

43 C.J. p 1303 note 16 £d]. 

ZnstructloBs held exxoneons or prop¬ 
erly refused 

Idaho.—Draper v. City of Burley, 26 
P.2d 128, 63 Idaho 530. 

Iowa.—^Tillotson v. City of Daven¬ 
port. 4 N.W.2d 365, 232 Iowa 44. 

Mich.—^Pearo v. City of Mackinac 
Island, 11 N.W.2d 893, 807 Mich. 
290. 

Pa,—^Davies v. Klinman, 56 A2d 316, 
162 Pa.Super. 82. 

43 C.J. p 1803 note 16 [e]. 

4, Ky.—^Farley v. Lexington Roller 
Mills Co., 54 S.W.2d 8, 245 Ky. 723. 

ZUstmotlons hOld proper or errone¬ 
ously refused 

Mass.—^Turturro v. Calder, 29 N.E. 3d 
744, 807 Mass. 159. 

&istruotlOBs held erroneous or prop¬ 
erly refused 

Conn.—Corcoran v. City of New Ha¬ 
ven, 142 A 669, 108 Conn. 63. 

Ky.—^Equitable Life Assur. Soc. of 
IT. S. V. McClellan. 149 S.W.2d 730, 
286 Ky. 17. 

Mass.—^Bullard v. Mattoon, 8 N.R2d 
348, 297 Mass. 182. 

Miss.—^Weema v. Lee, 187 So. 581, 
185 Miss. 98. 


8w Mo.—^Parker v. City of St. Jo¬ 
seph, App., 71 S.W.2d lOS. 

Ohio.—^Douglas v. City of Parma, 
App., 71 N.E.2d 314. 

43 C.J. p 1304 note 17. 

fiistmotlons held proper or errone. 
onSly refused 

Ga.—City of East Point v. Christian, 
151 S.E. 42, 40 Ga.App. 633. 

Iowa.—^Franks v. Sioux City, 296 N. 
W. 224, 229 Iowa 1097. 

Mo.—Walsh V. City of St. Louis, 142 
S.W.2d 465, 346 Mo. 571—Obert v. 
City of St. Louis, App., 148 S.W.2d 
126—^Acker v. Kansas City, App, 
104 S.W.2d 1055—Scanlan v. Kan¬ 
sas City. 19 S.W3d 522, 223 Mo. 
App. 1203. 

Mont.—^Bensley v. Miles City, 9 P.2d 
168, 91 Mont. 561. 

43 C.J. p 1304 note 17 [a]. 

matmctlons held erroneous or prop¬ 
erly refused 

Mo.—^Allen v. Kansas City, App., 64 
S.W.2d 765—Barr v. Fairfax, 137 
S.W. 631, 156 Mo.App. 295. 

S. Mo.—^Powers v. Kansas City, 18 
S.W.2d 545, 224 Mo. 70. 

Ohio.—^Douglas v. City of Parma, 
App., 71 N.E.2d 314. 

Tex.—Leonard Bros. v. Zachary, Civ. 
App.. 94 S.W.2d 509. 

43 C J. p 1304 note 18. 

“Proximate oause” need not be de¬ 
fined 

Ky.—^Louisville v. Hart. 136 S W. 
212, 143 Ky. 171. 35 L.R.A,N.S.. 
207. 

mstruotlons held proper or errone¬ 
ously refused 

Ala.—City of Birmingham v. Blood, 
153 So. 430, 228 Ala. 218—City of 
Birmingham v. Simmons, 180 So. 
896, 222 Ala. Ill, 74 A.L.R. 766, 
modification denied 132 So. 322, 222 
Ala. 309, 74 A.L.R. 766. 

Ga.—Joyce v. City of Dalton, 36 S.E. 
2d 104, 73 Ga.App. 209. 

Md.—^Lynch v. Mayor and City Coun¬ 
cil of Baltimore, 182 A 582, 169 
Md. 623. 

Mo.—^Blaco V. Kansas City, App., 
56 S.W.2d 1062. 

Tenn.—^Louvler v. City of Nashville, 
1 Tenn.App. 401. 

43 C.J. p 1804 note 18 [b]. 

Xnstruotions held erroneous or prop¬ 
erly refused 

Or.—Johnson v. Hoffman, 284 P. 567, 
132 Or. 46. 

43 CJ. p 1804 note 18 [c]. 

7- IlL—^Welch v. Chicago. 154 N.K 
226, 328 Ill. 498. 

Mass.—Ajamian v. Town of Water- 
town, 67 N.E.2d 642, 317 Mass. 
242. 
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the burden of proof,8 and damages.^ In charging 
as to notice of the defect or obstruction, the court 
should not fail to point out the character of de¬ 
fect to which notice would be imputed^o unless the 
evidence is sufficient to establish such question 
as a matter of law.^^ 

Degree of care. In charging as to defendant’s 
negligence, the court should give proper instructions 
on the degree of care required,^2 and an instruc¬ 
tion which imposes a greater^s or less^^ degree of 
care than that required by law is erroneous. In 
some jurisdictions an instruction that a municipal¬ 
ity is bound to keep its streets in a reasonably safe 
condition^® or that it must use reasonable care to 
keep the streets in good repair and condition^® 
has been held erroneous under such rule. On the 
other hand, it has been held that an instruction 
that a municipality is charged with the duty of 


( keeping its sidewalks in a reasonabl}’ safe condi¬ 
tion, instead of charging that the duty is to use 
I reasonable care to keep them in such condition, is 
I not erroneous, the distinction being too fine for 
practical use and the statements being regarded 
as legal equivalents.^’ The use of “ordinary” in¬ 
stead of “reasonable” in charging as to the de¬ 
gree of care required is not error, such terms be¬ 
ing synonymous.^ 8 

Invading province of jury. In accordance with 
general rules the instructions must not invade the 
province of the jury by commenting on, or ex¬ 
pressing an opinion as to the weight of, the evi- 
dence,i® i;>y assuming or undertaking to determine 
the existence or nonexistence of material facts, 
or by assuming or deciding that defendant was or 
was not guilty" of negligence in a given particular, 
that a reasonably safe condition did or did not 


mst m ctlong held proper or errone¬ 
ously refnsed 

Ill.—T;\"elch V. City of Chicago, 154 
X.K 226. 323 111 498. 

Minn.—^Hebert v. Village of Hlbbing, 
212 X'.TV. 186, 170 Mmn. 211. 
R.I.—Drainville v. Follett, 147 A. 664. 
Xutmetions held erzoneons or prop¬ 
erly refused 

Ala.—City of Birmingham v. Cox, 
159 So. 818, 230 Ala. 99. 

a Ill.—Schlllo V. City of Chicago, 
62 X.R2d 22. 326 Ill.App. 463. 

Mo.—Hunt V. Kansas City, App., 114 
S.W.2d 153. 

Ohio.—Corbin v. City of Cleveland, 
67 N.E.2d 427, 74 Ohio App. 199, 
affirmed 56 X.R2d 214, 144 Ohio Si. 
32. 154 A.L.R. 874. 

Bes Ipsa lognitor doctrine 

(1) Properly charged.—Schroeder 
V. City and County Sav. Bank of 
Albany, 67 N.R2d 57, 293 N.Y. 370, 
motion denied 67 N.R2d 842, 293 
K-.T. 764. 

( 2 ) Properly refused.—^Blanton v. 
Great Atlantic & Pacific Tea Co., C. 
C.A.Ga., 61 F.2d 427, certiorari de¬ 
nied 53 S.Ct. 405, 2SS U.S. 609, 77 
L..Ed. 984. 

9- Ga.—City of Barnesville v. Par¬ 
ham. 160 S.E. 879, 44 Ga.App. 151. 
Mo. — Scott V. City of Marshall. 14 
S.W.2d 694, 223 Mo.App. 596. 

Okl.—Oklahoma City v. Hopeus, 50 
P.2d 216. 174 Okl. 186. 

43 C.J. p 1804 note 20. 

Znstmotions held proper or errone¬ 
ously refused 

Ala.—City of Birmingham v. Jack- 
son, 155 So. 627, 229 Ala. 133— 
City of Birmingham y. Norwood, 
126 So. 616, 23 Ala.App. 443, cer¬ 
tiorari denied 126 So. 619. 220 Ala. 
497. 

Arlz.—City of Phoenix v. Johnson, 75 i 
P.2d 30. 51 Arlz. 115. | 


Ga.—Segars v. City of Cornelia, 4 S. 

E.2d 60, 60 Ga.App. 457. 

Mo.—^Kelly v. City of Cape Girar¬ 
deau, 89 SW. 2 d 41, 338 Mo. 103— 
Scott V. City of Marshall, 14 S.W. 
2d 694. 223 Mo.App. 596. 

Neb.—Cattln v. City of Omaha, 31 
N.W.2d 300, 149 Neb. 434—Wall¬ 
ing V. City of Fremont, 298 N.W. 
226, 138 Neb. 399. 

N.C.—Gray v. City of High Point 166 
S.R 911, 203 N.C. 756. 

43 C.J. p 1304 note 20 [b], [c]. 
XhstruotionB held erroneous or prop, 
erly refused 

Iowa.—^Wesley v. City of Waterloo, 

8 NW.2d 430. 232 Iowa 1299. 

Ky.—City of Frankfort v. Ballew, 161 

S.W.2d 1063, 287 Ky. 141. 

Md.—Camden Sewer Co. v. Mayor 
and Council of Salisbury, 186 A. 
126, 170 Md. 362. 

N.H.—^Nelson v. Town of Northum¬ 
berland, 5 A.2d 39, 90 N.H. 141. 
Ohio.—Tarian v. City of Alliance, 32 
N.R2d 578, 66 Ohio App. 423. 

Okl.—Oklahoma City v. McAllister, 
60 P.2d 361. 174 Okl. 208—Okla¬ 
homa City y. West 7 P.2d 688 , 
155 Okl. 63. 

10 . Wla.—Cooper v. Milwaukee, 72 
N.W. 1180, 97 Wls. 458. 

43 C.J. p 1304 note 22. 

11- Ky.—^Frankfort v. Downey, 118 
S.W. 284. 

48 C.J. p 1304 note 23. 

12 . Mo.—^Merritt v. Kansas City, 
App., 46 S.W.2d 275. 

Ohio.—Stephens v. City of Akron, 18 
N.E.2d 830, 59 Ohio App. 526. 
Tenn —City of Clarksville v. Deason, 

9 Tenn.App. 274. 

43 C.J. p 1804 note 25. 

mstruotions h^d proper or ezrone. 
ously refused 

Ga.—^Brown v Mayor, etc., of Athens, 
171 S.E. 730, 47 Ga.App. 820. 

Ind.—City of Terre Haute v. Web- 
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Bter, 40 N.E.2d 972, -112 Ind.App. 

101 . 

Md.—^Lynch v. Mayor and City Coim- 
cil of Baltimore, 183 A. 683, 169 
Md. 623. 

Mo.—^Merritt v. Kansas City, App., 
46 S.W.2d 276. 

Mont.—Sullivan v. City of Butte, 
167 P.2d 479, 117 Mont. 216. 

Tenn.—-City of Clarksville v. Deason, 
9 Tenn.App. 274. 

43 C.J. p 1804 note 25 [b]. 

ZnstrnotiUms held erzoneons or prop, 
ezly reftased 

Conn.—Kristiansen v. City of Dan¬ 
bury, 143 A. 860, 108 Conn. 553. 

Okl.—City of Tulsa v. Ensign, 117 P. 
2d 1018, 189 Okl. 507. 

43 C.J. p 1304 note 25 [c]. 

13. Mo.—path V. City of Cape Girar¬ 
deau, App., 116 S.W.2d 76. 

43 C.J. p 1305 note 26. 

14. Iowa.—^Hanson v. Anamosa. 168 
N.W. 691, 177 Iowa 101. 

43 C.J. p 1805 note 27. 

15. Ill.—Osborn v. Mt. Vernon, 197 
Ill.App. 267—Cochran v. Charles¬ 
ton, 185 IllApp. 79. 

16. Ill.—Cochreui v. Charleston, su- 
pra^Llfschitz v. Chicago, 150 Ill. 
App. 201. 

17- Iowa.—Witt V. Latimer, 117 N. 
W. 680, 139 Iowa 273. 

la Wash.—Taylor v. Ballard, 64 P. 
148. 24 Wash. 191. 

19. Iowa.—^Hofacre v. Montlcello, 
108 N.W. 488, 128 Iowa 289. 

43 C.J. p 1306 note 38. 

20 . .Ky.—Clay City v. Abner, 82 
S.W. 276, 26 Ky.L. 602. 

43 C.J. p 1806 note 89. 

21. Ill.—Smith V. Illinois Power Co., 
279 llLApp. 505. 

43 CJT. p 1307 note 40. 
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exist at the place and time of the accident,that 
a partially graded street was presumably safe for 
its entire length,23 that the city was under no duty 
to repair,-^ or was not bound to keep the whole 
width of its sidewalks in good condition,23 or that 
it did or did not have notice of the defect or ob¬ 
struction,2® unless such facts are conceded or con¬ 
clusively established.27 However, the court may 
instruct the jury as to what facts, as a matter 
of law, would constitute negligence, and leave it to 
the jury to determine whether such facts have been 

established.28 


, Conformity to pleadings and proof. The instruc¬ 
tions must conform and be confined to the issues 
made by the pleadings and proof,-® although it has 
been held that instructions based on evidence ad¬ 
mitted without objection on issues not within the 
pleadings are not erroneous,®® and an instruction al¬ 
lowing recovery if defendant knew or by the ex¬ 
ercise of reasonable care might have known of the 
defect is not improper, although the declaration 
alleged only that the defect was known to defend¬ 
ant.® ^ An instruction which is inapplicable to the 
facts admitted or proved is erroneous,®® even though 


22. Va.—City of Richmond v. Jeter. 
141 SK 260, 149 Va. 235. 

43 C.J. p 1307 note 41. 

23. Okl.—Guthrie v. Swan, 41 P. 
84. 3 Okl. 116. 

Uiah.—Tucker v. Salt Lake City. 87 
P. 261, 10 Utah 178. 

2^ Tex.—^Klein v. Dallas, 8 S.W. 

90, 71 Tex. 280. 

43 C.J. p 1307 note 43. 

25. Utah.—Tucker v. Salt Lake City, 
87 P. 261, 10 Utah 173, reversed on 
other grrounds 17 S.Ct. 717, 166 

U. S. 707, 41 L.Bd. 1172. 

26. 111.—Hooperaton v. Bads, 32 Ill. 
App. 75. 

48 C.J. p 1307 note 45. 

27. Colo.—Denver v. Murray, 70 P. 
440, 18 Colo.App. 142. 

43 C.J. p 1307 note 46. 

2a Ill.—Joliet V. Fitzgerald, 38 IlL 
App. 483. 

Wis.—^McGrath v. Bloomer, 40 N.W. 
585, 73 Wis. 29. 

29. Arlz.—City of Phoenix v. Greer, 
29 P.2d 1062, 43 Arlz. 214. 

Ark.—^Llon Oil Refining Co. v. Boyd, 
107 S.W.2d 530, 194 Ark. 427. 

Cal.—^Bastlick v. City of Los Angeles, 

177 P.2d 558, 29 Cal 2d 661. 

Ga.—Joyce v. City of Dalton, 86 S.E. 

2d 104, 73 Ga.App. 209. 

Ill.—Curl V. City of Chicago, 71 N.B. 

2d 103, 380 I11JV.PP. 331. 

Ky.—^Parley v. Lexington Roller 
MlUs Co., 54 S.W.2d 8. 245 Ky. 723. 
Mo.—^Hale v. Kansas City, Mo., 187 
S.W.2d 31, 239 Mo.App. 12—Young 

V. City of St. Louis, App., 178 S.W. 
2d 641. 

N.C.—Gasque v. City of Asheville, 

178 S.B. 848, 207 N.C. 821. 

Ohio.—Raykovich v. City of Youngs¬ 
town, App., 79 N.B.2d 242. 

OkL—City of Norman v. Finley, 97 
P.2d 761, 186 OkL 329. 

Wash.—Gabrlelsen v. City of Seattle, 
272 P. 723. 150 Wash. 167, 63 A.L. 
R. 200, affirmed 278 P. 1071, 152 
Wash, 700, 68 A.L.R. 200. 

43 C.J. p 1307 note 61. 

Zhstruotioas h^d not otaonioiui to 
rule 

(1) In general. 

Conn.—Coy V. Town of Milford, 12 A. 
2d 641, 126 Conn. 484—Petrelll v. 


City of New Haven, 168 A. 759, 116 
Conn. 144. 

Ga.—City Council of Augusta v. 
Brassell. 173 S.B. 440, 48 Ga.App. 
603—City of Atlanta v. Hawkins, 
166 S.E. 262, 45 Ga.App. 847. 
Iowa.—^Leonard v. City of Muscaune, 
291 N.W. 446, 227 Iowa 13S1. 

Mo.—^Fourcade v. Kansas City, 118 
S.W'.2d 1, 342 Mo. 847—Gimmarro 

V. Kansas City, 116 S.W.2d 11, 342 
Mo. 428—Cordray v. City of Brook¬ 
field. 88 S.W.2d 161—Bemke v. 
Hoffman, 50 S.W.2d 107, 330 Mo. 
584—^Davis v. City of Independ¬ 
ence, 49 S.W.2d 95, 830 Mo. 201— 
Hale V. Kansas City,* Mo., 187 S. 

W. 2d 31, 239 Mo.App. 12—^Young v. 
City of St. Louis, App., 178 S.W.2d 
641—Obert v. City of St. Louis, 
App., 148 S.W.2d 126—Green v. 
Kansas City, App., 107 S.W.2d 104 
—Parker v. City of St. Joseph, 
App., 71 S.W.2d 108—^Dutton v. 
City of Independence, 50 S.W.2d 
161, 227 Mo.App. 275—^Lampe v. 
Kansas City, App., 49 S.W.2d 627— 
Beebe v. Kansas City, 17 SW.2d 
608, 223 Mo.App. 642—Seeber v. 
City of Hannibal, App., 258 SW. 
974—^Markley v- Kansas City, 286 
S.W. 125. 221 Mo.App. 837. 

N.C.—Geisque v. City of Asheville, 
178 S.B. 848, 207 N.C. 821. 

Pa.—^Pennsylvania R. Co. v. City of 
Pittsburgh, 6 A2d 907, 335 Pa. 
449—^Nicola v. American Stores 
Co., 60 Montg.Co. 184, affirmed 41 
A2d 662, 351 PCL 404. 

Wash.—Domet v. City of Seattle, 258 
P. 317, 144 W’ash. 899. 

43 C.J. p 1807 note 51 [b]. 

(2) Doctrine of last clear chance. 
FlCL—City of Miami v. Ross, 24 So.2d 
518. 

Mo.—^Wertz v. Chicago, B. & Q. R. 
Co.. 40 S.W.2d 515, 225 Mo.App. 
1056. 

Ohio.—Greenburg v. City of Steuben¬ 
ville, App., 72 N.R2d 125—^Frazier 
V. Village of Westerville, App., 36 
N.B.2d 812. 

Xastruotioiui held erzoneous or pzop- 
ezly refused 
(1) In general. 

Cal.—Mehollln v. Ysucbiirama, 77 P. 
2d 855, 11 Cal.2d 63—Solen v. 
Singer, App., 201 P.2d 869. 
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Conn.—Agriesto v. Town of Fair- 
field, 35 A2d 15, 130 Conn. 410. 
Ind—Conder v. Rowley, 84 N.E.2d 
162, 109 Ind.App. 268. 

Mass.—Henry v. City of Melrose, 23 
N.B.2d 110, 304 Mass. 205. 

Miss.—^Weems v. Lee, 187 So. 531, 
185 Miss. 98 

Mo.—Chaffln v. Kansas City, 92 S.W. 

2d 917, 230 Mo.App. 434. 

MonL—Stevens v. City of Butte, 85 
P.2d 339, 107 Mont. 354. 

N.Y.—Overend v. City of New York, 
67 N.Y.S.2d 625, 271 App.Div. 975— 
Gendell v. Manufacturers Trust 
Co., 10 N.Y.S.2d 150, 256 App.Div. 
950, reargument denied 11 N.Y.S. 
2d 556, 256 App.Div. 1002. 

Or.—^Hise v. City of North Bend, 6 
P.2d SO. 138 Or. 150—Curtis v. 
Keller, 298 P. 196, 136 Or. 67. 

43 C.J. p 1307 note 51 [a]. 

(2) Instruction with respect to 
negligence in construction, where 
negligent maintenance was the mat¬ 
ter in issue. 

Ala—City of Birmingham v. Flow¬ 
ers, 140 So. 353, 224 Ala 279. 
Iowa—^Ritter v. City of Ft. Madison. 
234 Iowa 814, 212 Iowa 564. 

30. Mo.—Gibbs V. Monett, 145 S.W. 
841, 163 Mo.App. 105. 

31. Ill.—Gkirdner v. Paulson, 117 
IlLApp. 17. 

32. Conn.—Wade v. City of Bridge¬ 
port, 145 A 644, 109 Conn. 100. 

N.Y.—Hogan v. National Sellers, lO 
N.Y.S.2d 204, 256 App.Div. 951. 

Okl.—Oklahoma City v. Tyetenlcz, 62 
P.2d 849, 175 Okl. 228. 

Pa—^Yanchik v. City of Pittsburgh, 
Com.Pl., 92 Pittsb.Leg.J. 191. 

Tex.—City of Waco v. Teague, Civ. 

App., 168 S.W.2d 521. 

Wash.—Gabrlelsen v. City of Seattle, 
273 F. 723, 150 Wash. 157, 63 AL.R. 
200, affirmed 278 P. 1071, 152 Wash. 
700, 63 AL.R 200. 

43 C.J. p 1308 note 64. 

ZustruGtioiLs held not obnoxioiis to 
rule 

Conn.—Sellew v. City of Middle- 
town, 185 A 67, 121 Conn. 331. 

D.C.—^District of Columbia v. Dis¬ 
ney, 81 F.2d 272, 66 App.D.C. 138. 
Ga—Joi'ce v. City of Dalton, 86 S.B 
2d 104, 73 GaApp. 209—City of 
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as an abstract proposition it is a correct statement 
of the law.33 Where there is some evidence of 
defective construction of a sidewalk, but no alle¬ 
gation of such defect in the petition, it is proper 
for the court to instruct that there is no evidence 
of that fact, and thus confine the jury’s attention 
to the issues made by the pleading.34 It is not er¬ 
roneous to omit proper words of qualification or 
definition where there is no evidence to require 
themes Qf to gpve instructions on the basis of cor¬ 
rect and pertinent legal presumptions.^® 

Ignoring or excluding evidence^ issuesj or de¬ 
fenses. Instructions which ignore or exclude from 
the consideration of the jury material facts, is¬ 
sues, or defenses,®^ such as the municipal duty 
for breach of which tlie suit is brought,®® the sub¬ 
ject of notice to the municipality,®9 or the time 
thereafter for repair before liability for negligence 
would accrue,^® are erroneous. So an instruc¬ 
tion that there is no evidence of actual notice to 
the municipality is erroneous where there is evi¬ 
dence from which the jury might infer such no- 
tice.^i 

Construction. The instructions are to be con¬ 
strued in accordance with their plain, obvious 


meaning.®* They are to be construed as a whole, 
and the fact that one portion of the charge, con¬ 
sidered separately, might be open to objection does 
not constitute error if the charge is correct in its 
entiretybut an erroneous instruction which pos¬ 
itively lays down a rule directly in conflict with 
the rule laid down in a correct instruction is not 
cured by the latter, where it is impossible to say 
which instruction the jury followed.®® 

b. Contributory Negligence 

Instructions on the Issue of contributory negligence 
shouid be clear, concise, and accurate, and should state 
the law applicable to the case; they should not be mis¬ 
leading or contradictory and should conform and be con¬ 
fined to the issues and evidence in the case. 

The instructions on the issue of contributory 
negligence should be clear, concise, and accurate 
in stating and defining the facts and issue,®® as in 
respect of the degree of care required of plaintiff 
under the circumstances existing at the time and 
place of the accident,®® or prior thereto where the 
conditions leading up to the accident were previ¬ 
ously set in motion,®^ and in stating to the jury 
what matters may be considered by it in deter¬ 
mining such issue®® and the law applicable to the 


East Point v. Christian, 161 S.E. 
42, 40 Ga.App. 633. 

XIL—Welch V. City of Chicago, 154 
N.E. 226. 323 Ill. 498. 

Kan.—Doyle v. City of Herington, 
45 P.2d 890. 142 Kan. 169. 

Mo.—Hicks V. Vieths, 46 S.W.2d 604 
—Wagner v. Webb City, App., 168 
S.W.2d 596—^Butler v. City of Uni¬ 
versity City, App., 167 S.W.2d 442 
—^Rlggs V. City of Springfield, 
App., 96 S.W.Sd 892, transferred 
see 126 S.W.2d 1144, 344 Mo. 420, 
122 A.L.R. 1496—King v. City of 
De Soto, App., 89 S.W.2d 679— 
Boyle V. Neisner Broa, 87 S.W.2d 
227, 230 Mo.App. 90. 

Ohio.—Kercher v. City of Conneaut, 
65 N.E.2d 272, 76 Ohio App. 491. 
Okl.—City of Altus V. Smelling, 95 
P.2d 617, 186 Okl. 601. 

Wash.—Grabnelsen v. City of Seattle, 
272 P. 723, 150 Wash. 157, 63 A.L. 

R. 200, affirmed 278 P. 1071, 162 
Wash. 706, 63 A L R. 200. 

48 aj. p 1308 note 64 [d]. 

33. Ala.—City of Birmingham v. 
Martin, 158 So. 235, 228 Ala. 318. 

48 C.J. p 1309 note 55. 

34. Mo.—Womach v. St. Joseph, 67 

S. W. 688, 168 Mo. 236. 

35. Pa.—^Feits V. Borough of Dur- 
yea^ 168 A. 692, 104 Pa.Super. 
69. 

43 C.J. p 1309 note 57. 

38L Ind.—^Frankfort v. Coleman, 49 


N.E. 474, 19 Ind.App. 368, 65 Am. 
S.R. 412. 

43 C.J. p 1309 note 58. 

37. Mo.—^McKee v. Peters, 126 S.W. 
265, 143 Mo.App. 286. 

43 C.J. p 1809 note 60. 

38. Ill.—Rock Island v. Carlin, 44 
Ill.App. 610. 

Utah.—Herndon v. Salt Lake City, 95 
P. 646, 34 Utah 65, l3l Am.S.R. 
827. 

39. Mo.—Fath v- City of Cape 
Girardeau, App., 132 S.W.2d 1078. 

N.T.—Carson v. City of New York, 
48 N.Y.S.2d 265, 267 App.Div. 998. 
48 C.J. p 1309 note 62. 

40. Ky.—Midway v. Lloyd, 74 S.W. 
195, 24 Ky.L. 2448. 

Mo.—Smith v. Marceline, App., 198 
S.W. 1116. 

41. Mo.—Campbell v. Chillicothe, 
144 S.W. 408, 239 Mo. 455, 39 L.R. 
A.,N.S., 461—Clark v. Brookfield, 70 
S.W. 934, 97 Mo.App. 16. 

48. Ill.—^Welch V. City of Chicago, 
154 N.E. 226. 323 Ill. 498. 

Mo.—^Acker v. iCansas City, App., 104 
S.W.2d 1055—Munden v. Kansas 
City, 38 S.W.2d 540, 225 Mo.App. 
791. 

N.J.—^Blais V. American Grocery Co., 
29 A.2d 817, 129 N.J.Law 274— 
Heintz V. Borough of Essex Pells, 
151 A. 698, 107 N.J.Law 166. 

43. Mo.—^Bertke v. Hoffman, 50 S. 
W.2d 107, 830 Mo. 684—McCleery 
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V. City of Marshall, App., 65 S.W. 
2d 1042. 

43 aJ. p 1809 note 68. 

4A. Colo.—^Boulder v. Niles, 12 P. 
632, 9 Colo. 416. 

Ill.—^Macon v. Holcomb. 69 N.E. 79, 
205 Ill. 648. 

46. N.J.—Buckelew v. City of New 
Brunswick, 174 A. 699, 113 N.J. 
Law 838, affirmed 178 A. 785, 115 
N.J.Law 112, followed in Gordon 
V. City of New Brunswick, 178 A. 
785, 116 N.J.Law 172. 

43 C.J. p 1310 note 72. 

46. Ga.—City of Camilla v. May, 27 
S.E.2d 777, 70 Ga.App. 136. 

43 C.J. p 1310 note 78. 

Instmotlons held proper or eirone- 
onsly refused 

Ga.—City of Camilla v. May, 27 S.E. 

2d 777, 70 Ga.App. 136. 

43 C.J. p 1810 note 73 [f]. 
Znstraotioas h^d erroaeons or prop¬ 
erly reftised 

Conn.—^Tuckel v. City of Hartford, 
172 A. 222, 118 Conn. 384. 

IlL—^Watkins v. Town of Cicero, 87 
N.E.2d 786, 812 Ill.App. 380'^-Smlth 
V. Illinois Power Co., 279 Illj\pp. 
505. 

43 C.J. p 1310 note 73 [g]. 

47. Ill.—Cole V. East St Louis, 147 
I11.APP. 284. 

43 C.J. p 1311 note 74. 

48. Minn.—^Ryan v. City of Crooks- 
ton, 80 N.W.2d 351, 226 Minn. 129. 

43 aJ. p 1811 note 76. 
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case.^® An instruction denying a right of recov¬ 
er}’ if plaintiff failed to use ordinary care is er¬ 
roneous unless it requires the jury to find that such 
want of care contributed to the injury.^o 

Misleading^ contradictory, or argumentative in- 
structions. The instructions on such issue must 
not be confusing, misleading,contradictor }’,®2 ar¬ 
gumentative,®2 or ambiguous,®'* 

Invading province of jury. Instructions on the 
issue of contributory negligence which invade the 
province of the jury by assuming or determining 
the existence or nonexistence of facts, or by de¬ 
ciding that they do or do not establish reasonable 
care or freedom therefrcm, are erroneous.®® 

Conformity to issues and proof. The general rule 


that the instructions must conform and be con¬ 
fined to the issues and evidence in the case, and, 
conversely, must not ignore or exclude such is¬ 
sues and evidence from the consideration of the 
jury, applies to instructions on the issue of con¬ 
tributory negligence.®® The law as to contribu¬ 
tory negligence should not be charged where it is 
not a defense to the action or relevant or material 
to the case.® 7 On the other hand, the court should 
not omit or refuse to charge on such question if it 
is put in issue by the pleadings and there is evi¬ 
dence thereon;®® but where the pleadings do not 
raise the issue,®® or where there is no evidence of 
contributory negligence,®® or the evidence is suflS- 
cient to justify the withdrawal of such issue from 
the jury®i instructions thereon are improper, A 


49 . Ala.—city of Blnnlnaham v. 

White, S So.2d 464. 242 Ala. 211. 
Mo.—Gleason v. Texas Co., 46 S.W.2d 
646. 

48 C.J. p 1311 note 76. 

Bnxdoii of proof 

Mo.—^Youngf V. City of St. IjOuIs. 
App.. 178 S.W.2d 641—Johnston v. 
City of St. Louis, App., 138 S.W.2d 
666 . 

Ohio.—Corbin v. City of Cleveland, 
66 N.E.2d 214. 144 Ohio St 32, 164 
A.L.R. 874—Cloud v. City of Fre¬ 
mont, 61 N.E.2d 39, 72 Ohio App. 
198. 

43 aj. p 1311 note 76 fa], 

ZBStmotlons held proper or erroae- 
OTUOy refused 

(1) In general. 

Ala.—City of Tuscaloosa v. Fair, 167 

So. 276, 232 Ala. 129. 

Ga.—City of Rome v. Phillips, 139 
S.E. 828, 37 Ga.App. 299. 

Ohio.—^Nalm v. City of Columbus, 
App.. 89 N.E.2d 200. 

Or.—^Biathews v. City of La Grande, 
299 P. 999. 136 Or. 426. 

Pa.—Pelts V. Borough of Duryea, 
158 A. 692, 104 Pa.Super. 69. 

S.C—Harrison v. Galllvan Const Co., 
199 S.E. 807, 188 S.C. 304. 

43 aJ. p 1811 note 76 Cc]. 

(2) Use of street with knowledge 
of defect. 

Mo.—Cordray v. City of Brookfield, 
65 S.W.2d 938, 384 Mo. 249—Wag¬ 
ner V. Webb City, App., 168 S.W. 
2d 696. 

N.Y.—^Delaney v. Phllhem Realty 
Holding Corporation, 21 N.K2d 
607, 280 N.T. 461—Bunce v. City 
of New York, 24 N.Y.S.2d 930, 261 
App.Div. 838. 

Xastmetioiis held erroneous or prop^ 
exly refused 
(1) In general. 

Ala.—City of Tuscaloosa v. Fair, 167 
So. 276, 232 Ala. 129. 

Conn.—Tuckel v. City of Hartford, 
172 A. 222. 118 Conn. 834. 

Mo.—Gleason v. Texas Co., 46 S.W.2d 


646—Gray v. City of Hannibal, 29 
S.W.2d 710—Ward v. City of Port- 
ageville, App.. 106 SW2d 497. 
Chto.—^Kercher v. City of Conneaut, 
66 N.E.2d 272. 76 Ohio App 491. 
Wash —Amann v. City of Tacoma, 16 
P.2d 601, 170 Wash. 296. 

W.Va.—Taylor v. City of Huntington, 
30 S.E.2d 14. 126 W.Va. 732. 

43 C.J. p 1311 note 76 [d]. 

(2) Choice of more dangerous 
route.—City of Birmingham v. White, 
5 8o.2d 464, 242 Ala. 211. 

(3) Right to assBme street s'^fa 
Mo.—^Fath V. City of Cape Girardeau, 

App., 116 S.W.2d 75. 

Ohio.—City of L'^rain v. Griffith, 198 
N.E. 732, 60 Ohio App. 505. 

(4) Use of street with knowledge 
of defect. 

Ala.—City of Birmingham v. An¬ 
drews, 172 So. 681, 27 Ala.App. 377. 
Mo.—^Newber y v. City of St. Louis, 
70 S.W.2d 646, SSfi Mo. 1. 

S.C.—Rowland v. Town of Dillon, 199 
S.E. 525, 188 8.C. 408. 

50. Mo.—^Barrett v. Town of Canton, 
93 S.W.2d 927, 838 Mo. 1082. 

43 C.J. p 1312 note 77. 

51. Ala.—City of Birmingham v. 
Martin, 153 So. 236, 228 Ala. 318. 

Mo.—^Bowen v. Kansas City, 126 S. 

W. 790, 140 Mo.App. 696. 

43 C.J. p 1312 note 78. 

znstruotloas held not misleading 
Mo.—Mott V. Kansas City, App., 60 
S.W.2d 736. 

43 C.J. p 1312 note 78 [a]. 

5S. Pa.—Johnston v. Wheatland Bor¬ 
ough, 69 Pa.Super. 172. 

43 CJ. p 1312 note 79. 

53. Mich.—^Benedict v. Port Huron, 
83 N.W. 614, 124 Mich. 600. 

43 C.J. p 1812 note 80. 

54. Mo.—^Bianchettl v. Luce, 2 S.W. 
2d 129. 222 Mo.i^np. 283. 
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5S. Ill—Sandwich v. Dolan, 24 N.E. 

526. 133 Ill. 177. 23 Am.S.R. 598. 
43 C J. p 1313 note 83. 

53. Ind.—Town of Argos v. Harley, 
49 N.E 2d 552, 114 Ind. 290. 

43 C.J. p 1313 note 84. 

XurtruotloBs held proper or errone¬ 
ously re'Used 

Mo.—^Murphy v. Duerbeck, 19 S.W.2d 
1040. 

43 C.J. p 1313 note 84 [b]. 
instructions held erroneous or prop¬ 
erly refused 

Ind.—Town of Argos v. Harley, 49 
N.E.2d 552, 114 Tnd.App. 290. 
Iowa.—^Davls v. City of DubUQue, 
230 N.W. 421. 209 Iowa 1324. 

Mo.—Gleason v. Texas Co., 46 S.W.2d 
546—^Klng V. City of St Lo-*is, 
App, 155 S.W.2d 657—Fath v. City 
of Cape Girardeau. App., 115 S.W.3d 
75. 

43 C.J. p 1313 note 84 [a]. 

57. Mo.—^Wertz v. Chicago, B. & Q. 
R. Co., 40 S W.2d 515. 226 Mo.App. 
1056. 

Okl.—City of Weatherford v. Luton, 
117 P.2d 765, 189 Okl. 438. 

53. Ind.—^Art Mosaic & Tile Co. v. 
St. Clair, 13 N.B.2d 817, 105 Ind. 
App. 423. 

Mo.—^Ward v. City of Portagevllle, 
App., 106 S.W.2d 497. 

N.C.—Groome v. City of Statesville, 
177 S.E. 688, 207 N.C. 538. 

Pa.—^Whitton v. H. A. Gable Co., 200 
A. 644. 831 Pa. 429. 

43 CJ. p 1818 note 85. 

59. Utah.—Jensen v. Logan City, 57 
P.2d 708, 89 Utah 347. 

48 C.J. p 1318 note 86. 

60. Ala.—Tarrant City v. Dorr, 191 
So. 214, 238 Ala. 374. 

Mo.—Oliver v. City of VandaJia, App., 

28 S.W.2d 1044. 

Wash.—Brabon v. Seattle, 69 P. 865, 

29 Wash. 6. 

61. Tex.—^Dallas v. Meyers, Cly.App., 
55 S.W. 742. 
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charge on such issue may, however, rest on cir¬ 
cumstances which may reasonably be inferred from 

the evidence.®^ 

Construction. The fact that a portion of a 
charge is incomplete or objectionable will not ren¬ 
der it erroneous if the charge is correct when con¬ 
strued as a whoIe.®3 

c. Beq.uested Instructions 

Where, In a tort action Involving a municipal cor¬ 
poration or in an action to recover for injury from a de¬ 
fect In a street or other public place, timely request is 
made for instructions which correctly state the law on a 
material matter and which are warranted by the evidence 
and pleadings, they should be given, but It Is not error 
to refuse a request where the matter Is substantially 
covered by other Instructions given. 


WTiere, in a tort action involving a municipal 
corporation or in an action to recover for injury 
from a defect in a street or other public place, 
timely request is made for instructions which cor¬ 
rectly state the law on a material matter and which 
are warranted by the evidence and pleadings, they 
should be given but it is not error to refuse a 
requested instruction which is covered in substance 
by other instructions given,®® or -which is errone¬ 
ous in whole or in part,®® or which is immaterial 
or irrelevant,®^ confusing or misleading,®® or in¬ 
applicable to the pleadings and proof,®® or which 
invades the province of the jury.^® 

Mode of giving requested instructions. A re¬ 
quested instruction ordinarily need not be given in 


62. Ky.—Watkins v. Henderson, 182 
5.W. 887, 168 Ky. 622. 

63. Ho—O'Connell v. Kansas City, 
App., 58 S.W.2d 802. 

S.C.—^Harrison v. Gallivan Const. Co., 
199 S E. 307. 188 S.C. 304. 

43 C.J. p 1313 note 91. 

64. Ala.—City of Birmlnsham v. 
Xorwood, 126 So. 616, 23 AlaJ^PP. 
443, certiorari denied 126 So. 61®, 
230 Ala. 497. 

Md.—Camden Sewer Co. v. Mayor 
and Council of Salisbury, 186 A. 
126, 170 Md. 352. 

Mo.—^Lober v. Kansas City, 74 S.W. 
2d 815—^Powers y. Kansas City, 18 
S.W.2d 645. 224 MoA.pp. 70. 

N.Y.—Glenn y. Oakdale Gontractins 
Co., 178 N.E. 770, 257 N.T. 497— 
Horowitz y. Bandler, 52 N.T.S.2d 
464, 268 AppDlv. 1054—Carson v. 
City of New York, 48 N.T.S 2d 265. 
267 App.Dlv. 993—^Bunce v. City 
of New York, 24 N.Y.S.2d 930. 261 
App.Div. 838. 

Okl.—City of Norman v. Finley, 97 P- 
2d 761, 186 Okl. 329. 

Va.—City of Richmond y. Jeter, 141 
S.H. 260, 149 Ya. 235. 

43 C.J. p 1314 note 93. 

65. Conn.—Shuchat v. Town of 
Stratford. 7 A.2d 387, 125 Conn. 
566. 

Ind.—City of Terre Haute y. Plgsr, 27 
N.E.2d 137. 108 Ind.App. 68. 

Mass.—^Tovey v. City of Cambridge, 
174 N.E. 474, 274 Mass. 324. 

48 C.J. p 1314 note 94. 

66. I7.S.—^Blanton v. Great Atlantic 
& Faciflc Tea Co., C.C.A.Ga., 61 F. 
2d 427, certiorari denied 63 S.Ct. 
40'3, 288 U.S. 609. 77 I..Ed. 984. 

Ala^—City of Birmingham v. Gorr, 
157 So. 56, 229 Ala. 821—^Birming¬ 
ham Electric Co. v. Kirkland, 118 
So. 540. 218 Ala. 429—City of Bir¬ 
mingham V. Andrews, 172 So. 681, 
27 AlaA.pp. 377. 

Arlz.—City of Phoenix v. Johnson, 75 
PAd 30. 51 Arlz. 115. 


[ Conn.—Wade v. City of Bridgeport, 
145 A. 644, 109 Conn. 100. 

Fla.—Saucer v. City of West Palm 
Beach, 21 So.2d 432, 155 Fla. 659. 
Ill.—Watkins v. Town of Cicero, 87 
N.E.2d 785. 813 lll.App. 880. 

Ind.—City of New Castle v. Smlth- 
Jackson Co., 161 N.E. -692, 87 Ind. 
App. 418. 

Maas.—’Sullivan v. Inhabitants of 
Town of Saugus, 35 N.E.2d 186, 806 
Mass. 127. 

N.J.—^Istvan v. Engelhardt, 84 A.2d 
242. 131 N.JXAW 9. 

Or.—Johnson y. Hoffman, 284 P. 567, 
182 Or. 46. 

SJD.—Hermandson v. City of Canton, 
244 N.W. 525, 60 S.D. 367. 

Wls.—^Huerth y. Town of Prairie 
Du Sac, 31 N.W.2d 187, 252 Wis. 
102 . 

43 C.J. p 1814 note 95. 

Bight of Teoovary over 

In an action against a city for 
injuries caused by an obstruction In 
Its streets, where the right of the 
city to recover over against a pri¬ 
vate Individual who caused such ob¬ 
struction Is not perfectly clear, a re¬ 
fusal to give an instruction assum¬ 
ing that such right exists Is proper. 
—Galveton y. Gonzales. 25 S.W. 978. 
6 Tex.ClVwA.pp. 538. 

67. Ala.—City of Birmingham v. 
Flowers, 140 Sa 853, 224 Ala. 279. 

Ohio.—Gk)ttesman v. City of Cleve¬ 
land, App., 70 N.E.2d 149. 

43 C.J. p 1802 note 11 [a]. 

68. Ala.—City of Birmingham v. 
Martin, 153 So. 235, 228 Ala. 818— 
City of Birmingham v. Flowers, 
140 So. 863, 224 Ala. 279—Birming¬ 
ham Electric Co. v. lUrkland, 118 
So. 640, 218 Ala 429—City of Bir¬ 
mingham V. Andrews, 172 So. 681, 
27 AlaApp. 377. 

Ind.—City of Terre Haute v. Pigg, 27 
N.E.2d 137, 108 Ind.App. 68. 

Mo.—Ward v. City of PortagevUla 
App., 106 S.W.2d 497. 
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,N.Y.—^Probst y. New York Cent. R. 
Co.. 261 N.Y.S. 120, 237 App.Dlv. 
562. 

Ohio.—Kercher v. City of Conneaut, 
65 N.E.'2d 272. 76 Ohio App. 491. 
Wash.—Amann v. City of Tacoma, 16 
P.2d 601. 170 Wash. 296. 

69. Ala—^Tarrant City v. Dorr, 191 
So. 214, 238 Ala 374—City of Bir¬ 
mingham y. Martin, 153 So. 235, 228 
Ala 318. 

Ark.—Lion Oil Refining* Co. v. Boyd, 
107 aW.2d 530, 194 Ark. 42'7. 

Gal.—^Eastllck v. City of Los Angeles, 
177 P.2d 558, 39 Cal.2d 661—Solen 
y. Singer, App., 201 P.2d 869. 
Conn.—Agriesto v. Town of Fairfield, 
35 A.2d 15, 130 Conn. 410—Sizer v. 
City of Waterbury, 164 A. 639, 113 
Conn. 145. 

Ill.—Curl V. City of Chicago, 71 N. 

E. 2d 103, 330 lll.App. 831. 

Ind—Conder v. Rowley, 34 N.E.3d 
162, 109 Ind.App. 268. 

Iowa—Frank v. Sioux City, 296 N. 

W. 224, 229 Iowa 1097. 

Ky.—City of Louisville v. Verst, 213 
S.W.2d 517, 308 Ky. 46—City of 
Covington v. McKinney, 9'2 S.W.2d 
1. 263 Ky. 131. 

Mass.—^Henry v. City of Melrose, 28 
N.E.2d 110, 304 Mass. 206. 

Miss.—Weems v. Lee, 187 So. 581, 185 
Miss. 98—City of Vicksburg v. Por¬ 
terfield. 145 So. 355, 164 Miss. 581. 
Mo.—^Fourcade v. Kansas City, 118 
S.W.2d 1, 842 Mo. 847—Chaffin v, 
Kansas City. 92 S.W.2d 917, 280 Mo. 
App. 434—^Boyle v. Nelsner Bros., 
87 S.W.2d 227, 230 Mo.App. 90— 
Scott V. City of Marshall, 14 B-W. 
^d 694, 223 Mo.App. 596. 

Mont.—Stevens v. City of Butte, 95 

F. 2d 339, 107 Mont. 354. 

Ohio.—^Raykovlch v. City of Youngs¬ 
town, App , 79 N.E.2d 242. 

Okl.—Oklahoma City v. West, 7 P- 
2d 888, 155 Okl. 63. 

Or.—^Mitchell v. Ausplund, 47 P.2d 
256, 160 Or. 672—Curtis v. Keller, 
298 P. 196, 136 Or. 67. 

70i m.—^Ryan v. Chicago, 162 HI. 
App. 252. 
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the exact language of the request; it is sufficient 
if it is covered in substance by the instructions as 
given."^^ 

Modification of requested instriictiotis. WTiere an 
instruction is requested, the court instead of re¬ 
fusing it may properly modify it, if it is defective, 
and then give it as an instruction to the jury.^^ 

§ 945. Verdict and Findings 

In tort actions against municipal corporations and In 
actions for Injuries resulting from defects In streets or 
other public places, the verdict and findings must support 
the Judgment or conclusion, must be definite and unam¬ 
biguous as to ail material facts, responsive to the issues 
or Instructions, and In accordance with the pleadings. 

The rules applicable to verdicts and findings in 
civil actions generally govern general'^3 and spe- 
cial^^ verdicts and findings in actions against a 


municipality for tort and in actions for inj’uries 
resulting from defects in streets or other public 
places. The verdict and findings must be sufficient 
to support the j'udgment or conclusion,'* 5 and must 
be definite and unambiguous as to all material 
facts,^® and responsive to the pleadings, issues, and 
instructions."7 The findings must be consistent 
with each other,"^® but an immaterial inconsistency 
will be ignored."® 

General verdict and special findings. A general 
verdict or finding carries with it all pertinent and 
necessary averments and implications and warrants 
judgment thereon,®® unless it is in irreconcilable 
conflict with a special finding on a material point, 
in which case the general verdict wll not stand, 
and according to some authorities judgment may 
be entered on the special finding notwithstanding 


71. Mass—^McCabe v. Whitman, 73 
N.E. 535, 187 Mass. 484. 

72 . Mass.—^Davis v. Rich, 62 N.E. 
375, 180 Mass. 235. 

43 G.J. p 1314 note 2. 

73. Mass.—^Hoffman v. City of Chel¬ 
sea, 52 N.E.2d 7, 315 Mass. 64. 

74. Mass.—Gkilluzzl v. City of Bever¬ 
ly, 84 N.E.2d 493, 309 Mass. 185. 

Utah.—Jensen v. Logan City, 67 P* 
Sd 708, 89 Utah 847. 

43 C.J. p 1315 note 6. 

75. Cal.—^Heinz v. City of Anaheim, 
97 P.2d 980, 36 Cal.App.2d 512. 

Conn.—Stoto v. City of Waterbury. 

174 A. 189, 119 Conn. 14. 

Minn.—Nichols v. Village of Morris¬ 
town, 357 N.W. 82, 192 Minn. 510. 
finding held to support condnsion 
of notioe 

Conn.—^Bavich v. City of Middletown, 
196 A. 144, 128 Conn. 688. 

Mass.—^Amsler v. City of Quincy, 8 
N.E.2d 9, 297 Mass. 116. 
finding held not to Justify IsnposL 
tion of llahUlty 

Conn.—Older v. Town of Old Lyme 
199 A. 434, 124 Conn. 288. 

76. Ind.—^Elwood v. Carpenter, 40 N. 
E. 648, 12 IndApp. 459. 

43 C.J. p 1313 note 6. 

77- Ill.—^Pennington v. Rowley Bros. 

Co.. 241 IlLApp. 58. 

N.M.—^Rlz V. Town of Alamogordo, 77 
P.3d 765, 42 N.M. 325. 

43 C.J. p 1815 note 7. 

Omission supplied by necessary Inu 
plication 

Finding that negligence of city's 
.agents polluted river and prozlmately 
caused damage to adjacent landown¬ 
ers necessarily implied that negli¬ 
gence was sole proximate cause.— 
City of Wichita Falls v. Whitney. 
Tez.Clv.App.. 26 S.W.'2d 827, error 
•dismissed. 


78- Tez.—City of Beaumont v. Mur¬ 
phy, Clv.App., 107 S.W.2d 468. er¬ 
ror dismissed. 

43 C.J. p 1316 note 8. 

Findings held Inconsistent 

(1) In general.—City of Wichita 
Falls V. Lipscomb, Tez.Clv.App., 50 
S.W.2d 867—43 C.J. p 1316 note 8 
[a], 

(2) Finding that injuries were re¬ 
sult of unavoidable accident was in 
direct conflict with finding of negli¬ 
gence of city and street railway re¬ 
ceiver causing injury.—City of Beau¬ 
mont V. Murphy, Tex.Civ.App., 107 
S.W.2d 468, error dismissed. 

(3) Finding that person of ordi¬ 
nary prudence should not have rea¬ 
sonably foreseen accident conflicted 
on material issue with finding that 
city's negligence was proximate cause 
of employee's injury.—City of Pan¬ 
handle V. Byrd, 106 S.W.2d 660, 180 
Tez. 96. 

(4) Jury’s finding that city knew, 
or could have known by reasonable 
care, that meter box was unlocked, 
held, in effect, finding that city had 
actual or constructive notice, not¬ 
withstanding Jury found that city 
had no notice.—City of Wichita Falls 
V. Lipscomb, supra. 

PindiiigB held not Ineoasistent 

(1) In general. 

Mass.—White v. Boston Gear Works, 
63 N.E.3d 1, 815 Mass. 496. 

Tez.—Clark v. City of Eastland, Civ. 
App., 134 S.W.2d 509—City of Tex¬ 
arkana Y. Roberts, CivJLpp., 27 S. 
W.2d 551. 

43 C.J. p 1316 note 8 [b]. 

(2) Finding that street grade was 
raised two inches was not inconsist¬ 
ent with finding that property was 
higher than grade of street and that 
curb was unnecessary to keep water 
out of property prior to street Im¬ 
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provement.—^Heinz v. City of Ana¬ 
heim, 97 P.2d 980, 36 Cal.App.2d 512. 

(3) In action against city for per¬ 
sonal injuries. Jury’s finding that 
foreman did not know of dangerous 
condition of ditch was not contradic¬ 
tory to finding ihat foreman was 
negligent in directing plaintiff to 
work in ditch, since latter finding 
may be predicated on implied finding 
that foreman should have known 
dangerous condition.—Rogers v. City 
of Fort Worth, Tez.CivApp.. 275 8. 
W. 214. 

79. Wis.—^Robinson v. Washburn, 61 
N.W. 678, 81 Wis. 404. 

43 C.J. p 1316 note 9. 

80b Ind.—Wabash v. Bruso, 117 N- 
E. 867. 186 Ind. 637. 

43 C.J. p 1316 note 19. 

81. N.T.—Hacker v. Frank J. Mc¬ 
Nulty & Co., 18 N.T.S.2d 181, 259 
App.Dlv. 111. 

43 C.J. p 1316 note 20. 

Special finding heU Inoonslstont with 
general verdict 

(1) In actions for injuries from 
failing wall, general verdict absolv¬ 
ing subcontractor from negligence re¬ 
quired reversal, where special finding 
stated that subcontractor was violat¬ 
ing building ordinance.—^Amann v. 
City of Tacoma, 16 P.2d 601, 170 
Wash. 296. 

(2) In building owner’s action 
against city for damage to building 
caused by defective fire hydrant, 
Jursr's special findings that damage to 
buildmg occurred more than three 
months prior to date when claim was 
filed with city and that hydrant was 
in good condition from about five 
months prior to date claim was filed 
until time of trial precluded recov¬ 
ery, notwithstanding general verdict 
for buildmg owner.—Cole v. Kansas 
City, 42 P.2d 940, 141 Kan. 683.- 
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the general verdict but this antagonism must 
be apparent on the face of the record before the 
court can be called on to direct judgment in favor 
of the party against whom a general verdict has 
been rendered.®^ Everj* reasonable presumption 
should be indulged against the special findings and 
in support of the general verdict,®-* and, if the gen¬ 
eral verdict thus aided is not in irreconcilable con¬ 
flict with the findings, it must stand;®® and noth¬ 
ing will be presumed in support of the special find¬ 
ings as against the general verdict.®® 

Verdict for or against joint defendants. The 
rules as to consistency and sufficiency of findings 
in several actions also obtain in joint actions.®*^ 
Ordinarily a verdict in an action against a munici¬ 
pality and the person causing the defect or ob¬ 
struction may, if the evidence justifies it, be for or 
against both defendants or against one and in fa¬ 
vor of the other,®® and, in case the verdict is against 
the city and in favor of a codefendant, the city 
may not obtain a new trial on the ground that the 
verdict ought to have been against the codefend¬ 
ant also, unless it makes the codefendant a party 
to the motion;®® but this rule does not apply where 
the municipal liability depends on negligence or 
other tort primarily chargeable to the other de¬ 
fendant, and a verdict finding the city guilty, but 
the other defendant not guilty, will not support a 
judgment against the city, such findings being in¬ 
consistent®® In an action by a pedestrian against 


a lessee and a subtenant, a verdict for the subten¬ 
ant does not exonerate the lessee.®^ 

§ 946. Judgment 

The rules applicable to Judgments in civil actions gen¬ 
erally govern as to Judgments In tort actions against 
municipalities and in actions for injuries resulting from 
defects in streets or other public places. 

The rules applicable to judgments in civil actions 
generally govern judgments in tort actions against 
municipalities and in actions for injuries resulting 
from defects in streets.®® The judgment must con¬ 
form to, and be supported by, the pleadings and 
findings.®® Where a nuisance may be abated at 
a reasonable cost, a judgment enjoining its con¬ 
tinuance, rather than one for damages, is proper.®® 

Joint defendants. The right of plaintiff to a judg¬ 
ment against the municipality does not depend on 
a judgment against a codefendant if the evidence 
justifies the one and does not justify the other;®® 
and a judgment in favor of a codeferdant primari¬ 
ly liable bars the municipality’s right of action 
against the former unless reversed on appeal.®® 
Where a municipality and an abutting owner have 
been joined as defendants in an action for inju¬ 
ries from a defective street, and a judgment of non¬ 
suit is rendered as to the owner, to which plaintiff 
takes no exception, the municipality may move to 
set aside the judgment in order to preserve its right 
of action over against its codefendant®*^ 


82. Kan—^Martin v. Columbus, 153 
P. 518. 96 Kan. 803. 

43 C.J. p 1316 note 20. 

83. Ind.—^Vance v. Franklin, 30 N.E. 
149. 4 IndJ^pp. 515. 

84. Ind.—South Bend v. Turner, 60 
N.E. 271, 156 Ind. 418, 83 Am.8.R. 
200, 54 L.R.A. 3~6. 

43 C.J. p 1317 note 23. 

85. Ind.—^Interstate Public Service 
Co. V. Hand, 166 NJB. 18. 90 Ind. 
App. 133. 

43 C.J. p 1317 note 23. 

nadlngs held not lacoaslBteiLt with 
ffenexal verdict 

9 (1) In general.—^Billings v. City of 
Wichita, 62 P.2d 869. 144 Kan. 743~ 
43 C.J. p 1317 note 23 [a]. 

(2) Special findings that pedestrian 
saw defective condition of sidewalk, 
that portion of defect was concealed, 
and that pedestrian did not regard 
condition unsafe and that reasonable 
person would not have regarded con¬ 
dition unsafe, held not conflicting or 
Inconsistent with general verdict 
against municipality for pedestrian. 
—^Billings v. City of Wichita, 62 P.2d 
869. 144 Kan. 742. 


sa Ind.—Mitchell v. Tell City, 83 
N.E. 735, 41 Ind.App. 294. 

43 C.J. p 1317 note 24. 

87. N,T.—^Dea v. Marxhausen, 16 N. 
Y.S.2d 8, 258 App.Div. 121. 

43 C.J. p 1317 note 26. 

88. Ill.—Calhoun v. Coming. 66 N. 
E.2d 303. 328 IlLApp. 493. 

43 CJ. p 1317 note 27. 

89. Minn.—Clark v. Austin. 38 N.W. 
615, 38 Minn. 487. 

90. Pa.—Wright V. City of Scranton, 
194 A. 10, 128 PaSuper. 186. 

43 C.J. p 1317 note 29. 

ApportloamoiLt of daxnages 

City Is entitled to verdict over 
against adjoining property owner, 
and verdict apportioning damages 
between city and property owners 
was improper in form and warranted 
granting of new trial.—^Brady v. City 
of Philadelphia, 41 A.2d 365, 156 Pa. 
Super. 607. 

91. Cal.—Osrowitz v. Market Inv. 
Co.. 104 P.2d 681, 40 Cal.App.2d 179. 

98. Cal.—Gapen v. City of Lios An¬ 
geles, 94 P.2d 359, 84 Cal.App.2d 
660. 

N.T.—Darlington v. ITew York, 31 N. 
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Y. 164, 88 AmD. 248, 28 How.Pr. 
352. 

43 C.J. p 1317 note 32. 

93. Cal.—^Farrell v. Ontario, 194 P. 
69, 49 Cal.App. 659. 

43 C.J. p 1817 note 33. 

94. Tex.—City of Corsicana v. Al¬ 
britton. C1V.APP., 20 S.W.2d 863, 
error refused. 

Contlniianoe of tompozary 
tlon 

In action to restrain city and may¬ 
or from continuing to maintain a nui¬ 
sance, chancellor, on determining that 
a nuisance existed, erred In perpetu¬ 
ating temporary injunction in its 
present form, in that It prevented 
abating of nuisance, and permanent 
Injunction should be amended so as to 
prevent dumping of matter on lot 
which created a nuisance.—City of 
Frankfort v. Ballew, 161 SW.2d 1063. 
287 Ky. 141. 

95. Ala.—^Brooks v. City of Birming¬ 
ham, 194 So. 625, 239 Ala. 172. 

48 C.J. p 1317 note 35. 

96. Mo.—Wlggln V. St. Louis, 87 S. 
W. 628. 135 Mo. 658. 

43 C.J. p 1818 note 36. 

97. Mo.—^Kilroy v. St. Louis, 146 S 
W. 769, 242 Mo. 79. 
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Enforcement of judgment. The manner of en¬ 
forcing judgments against municipal corporations 
for injuries received on defective streets and side¬ 
walks is frequently regulated by statute.®^ 

action after judg^nent of nonsuit. A land- 
owner against whom judgment of nonsuit has been 
rendered in an action for injuries to his land by 
ann ual floods may not commence a new action for 
a subsequent flooding where the damages claimed 
are so intermingled with the previous floodings as 
to render it impossible to distinguish between them 
and make a separate valuation.^^ 

§ 947. Damages 

General rules as to damages In tort actions apply In 
tort actions against municipal corporations and in ac¬ 
tions for Injuries resulting from defects In streets or other 
public places. 

The general rules as to damages apply in tort 
actions against municipal corporations and in ac¬ 
tions for injuries resulting from defects in streets 
or other public places,^ and, except for rules pe¬ 
culiar to municipal corporations and damages from 
defects in drains, sewers, and watercourses, the 
application of general damage rules as to the meas¬ 
ure and elements of damages in tort actions involv¬ 
ing municipal corporations will be found in Dam¬ 


ages. Under some statutes the award of damages 
may not be greater than a specified sum.^ 

Notice of clainu Plaintiff may not recover dam- 
! ages for injuries other than those which occurred or 
arose during the period included in his notice or 
statement of claim,s and damages occurring subse¬ 
quent to the presentation of such claim may not be 
recovered but this rule has been held inapplicable 
in equity where the award of damages is merely in¬ 
cidental to relief by injunction.® Where the dam¬ 
ages are continuing and the statute requires notice 
or presentation of claim within a specified time aft¬ 
er the claim accrues, recovery may not be had for 
damages accruing more than the specific time prior 
to such notice or presentation.® However, recovery 
may be had for damages subsequently accruing of 
which timely notice was given.7 Thus the failure 
to give notice of damages by flooding, due to the 
faulty construction of a culvert, does not preclude 
recovery of damages from subsequent flooding, of 
which timely notice was given.® 

Exemplary damages. In the absence of a statute 
authorizing exemplary or vindictive damages, such 
damages ordinarily may not be recovered in a tort 
action against a municipality^® at least where the 
injury was not willfully or maliciously inflicted.^® 


98. Mich.—Shlppy v. Mason, 51 N. 

W. 353, 90 Mich. 45. 

43 C.J. p 1318 note 38. 

99. Kan.—Knotts v. Cofleyville, 284 

P. 948. 118 Kan. 862. 

1. Mass.—Whalen v. City of Boston, 

23 N.E2d 93, 804 Mass. 136. 
Earth slides 

(1) In trespass by railroad against 
city for damages caused by slides of 
earth which covered its tracks and 
yards In defendant city, the slides 
occurring in 1920 and 1921 were so 
closely related that they could be 
considered together In assessing dam¬ 
ages although slide of 1921 was ag¬ 
gravated by a rainfall, since such was 
a condition which city should have 
anticipated before slide occurred, by 
providing proper drainage.—^Pennsyl¬ 
vania R. Co. V. City of Pittsburgh, 6 
A.2d 907, 335 Pa. 449. 

(2) Where clty*s negligence caused 
large quantities of rock, shale and 
clay to be dumped on face of ravine, 
until pressure overthrew retaining 
wall, and precipitated slides of earth 
upon railroad's property, covering 
several tracks In railroad’s yards 
and demolishing one of railroad's 
buildings, prima facie, proper meas¬ 
ure of damages was cost of removing 
deposits of earth from tracks and 
restoring building, value of land 
alone not furnishing a proper meas 
ure of damage because of nature of 


railroad’s business.—^Pennsylvania R 

wO. V. City of Pittsburgh, sup a. 

8. Wis.—^McCoy v. Kenosha County 
218 N.W. 848, 195 Wis. 273, 57 
A.L.R. 412. 

18 C J. p 1322 note 13. 

3. N.T.—^Kllngenberg v. New York, 
150 N.Y.S. 199, 164 App Div. 718. 

43 C.J. p 1323 note 27. 

Notice of claim generally see supra 
5 922 et seq. 

Beoovery limited to amount elaimed 

Mont.—Hudon v. City of Butte, 107 
P.2d 883. Ill Mont. 210. 

4. N.Y.—^Duryea v. New York, 26 
Hun 120. 

5. N.Y-—^Baumann v. New York, 167 
N.Y.S. 720, 180 App.Dlv. 498, modi¬ 
fied on other grounds 124 N.E. 141, 
227 N.Y. 25. 

6b Kan.—Jeakins v. City of El Dora¬ 
do, 53 P.2d 798, 148 Kan. 206. 

N.Y.—^Thomann v. City of Rochester, 
176 N.E. 129, 256 N.Y. 165, motion 
denied 177 N.E. 136, 256 N.Y. 552. 
and reargument denied 177 N.E. 
196, 256 N.Y. 693. 

Va.—Corpus Juris quoted in City of 
Richmond v. James, 197 S.E. 416. 
421, 170 Va. 653, 116 A.L.R. 967. 

Wash.—^Armstrong v. City of Seat¬ 
tle. 38 P.2d 377, 180 Wash. 39, 97 
A.L..R. 826. 

48 C.J. p 1208 note 22. 

7. Ala.—^Howell v. City of Dothan, 
174 So. 624, 234 Ala. 158. 
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N.Y.—^Thomann v. City of Rochester, 
176 N.E. 139, 256 N.Y. 165. motion 
denied 177 N.E. 136, 256 NY. 552, 
and reargument denied 177 N.E. 
196, 225 N.Y. 692—Harrigan v. Vil¬ 
lage of Delhi, 34 N.Y.S.2d 168. 
mjuzies suffered firom leaking gas 
Negligence of a city whose em¬ 
ployee removed gas meter in plain¬ 
tiff's house and left the pipe uncap¬ 
ped consisted in continuing to fur¬ 
nish gas through pipe with knowl¬ 
edge of Its unsafe condition, and 
plaintiff, who suffered chronic monox¬ 
ide poisoning from inhaling fumes, 
could recover from city for injuries 
received within sixty days of the 
date of her notice of injuries to city, 
even though notice was not served 
until more than sixty days after 
date when pipe was left uncapped.— 
City of Richmond v. James, 197 S.E. 
416, 170 Va. 553, 116 A.L.R. 967. 

8. Va.—City of Richmond v. James, 
supra—Wright v. Richmond, 132 
S.E. 707, 146 Va. 835. 

9. U.S.—Newcastle Products v. 
School Dlst. of Blair Tp., D.C.Pa.. 
18 F.Supp. 3o5. 

OkL—City of Lawton v. Johnstone, 
252 P. 893. 123 Okl. 145. 

48 C.J. p 1322 note 20. 

10. N.Y.—Wallace v. New York, 2 
Hilt. 440, 9 Abb.Pr. 40. 18 HowJPr. 
169. 

43 C.J. p 1322 note 21. 
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In order to warrant such damages against a mu¬ 
nicipality! the circumstances must be exceptional or 
extraordinary,as where the municipality approves 
or acquiesces in a tort by its agent or employee for 
which punitive damages may be imposed.i2 

Damage from defects in drains, sealers, or wa¬ 


tercourses. General rules as to damages apply in 
actions against a municipal corporation to recover 
for injury resulting from defects in drains, sewers, 
and watercourses.i® Thus an award for damages 
resulting from such defect may properly include 
compensation for all loss and injury proximately 
resulting,!^ such as depreciation in the marketi^ 


11. N.Y.—Oostich ▼. Rochester, 78 
NT.T.S. 835. 68 App.Div, 623. 631. 

43 C.J. p 1322 note 22. 

12. Okl.—City of Lawton v. John¬ 
stone. 252 P. 393. 123 Okl. 145. 

Wlllfnl and dellherats trespass 
W'liere city, although believing it 
had no right to enter plaintiffs' prop¬ 
erty under original easement author¬ 
izing laying of sewer pipe, laid a five- 
foot water drain pipe in plaintiffs' 
property, the trespass was willful 
and deliberate, entitling plaintiffs to 
treble damcLgea from city.—Macord v. 
City of Xew Rochelle, 39 N.T.S.2d 
47, 179 Mlac. 811. 

13. Conn.—Southern New Sngland 
Ice Go. V. Town of West Hartford, 
159 A. 470, 114 Conn. 496. 

Liability for defects in drains, sew¬ 
ers, and watercourses see supra SS 
S7S-S94. 

Aoauisltlon of title subssausat to 
initial injury 

Any damage recoverable flrom city 
for precipitation of sewage on plain¬ 
tiff's realty must be limited to pe¬ 
riod between date of purchase of 
realty and date of filing petition.— 
Riehle v. City of Cheviot, Ohio App., 
62 N E.2d 350. 

AoqLUlesceaoe In. dumping 

A recovery by property owners for 
damages to their property as result 
of mayor and city dumping garbage 
and other refuse on adjoining va¬ 
cant lot was not limited from time 
owners gave formal notice to city and 
mayor, but owners could recover for 
period extending back to time they 
complained to city and mayor, but 
recovery would not extend back to 
date nuisance allegedly started where 
owners at first acquiesced in dump¬ 
ing.—City of Frankfort v. Ballew, 
151 S.W.2d 1063, 287 Ky. 141. 
JESnorpseliinent 

In trespass against city for en¬ 
croachment on land by widening and 
deepening drainage canal, depth of 
canal and bend or curve throwing 
pressure against bank at flood times 
were, under evidence, matters to be 
considered In fixing amount of dam¬ 
ages.—City of Birmingham v. Corr. 
157 So. 56. 229 Ala. 321. 

Awards proper or sot inadequate 
or excessive 

Ark.—Sewer and Water Works Im¬ 
provement Dlst. No. 1 V. McClen¬ 
don, 60 S.W.2d 9*20, 187 Ark. 510. 
Cal.—Jeflerls v. City of Monterey 


Park. 57 P.2d 1374. 14 Cal App 2d 
113. 

Ill.—^Eckart v. City of Belleville, 13 
N.E2d 641, 294 Ill.App 144. 

Iowa.—Stovem v. Town of Calmar, 
Winneshiek County, 216 NW. 112, 
204 Iowa 9S3. 

Minn.—^Krueger v. City of Faribault, 
18 N.W.2d 777, 220 Mmn. 89. 

Mo.—^Hale v. Kansas City, Mo. 187 
S.W.2d 31. 239 Mo.App. 12—^Riggs 

V. City of Springfield. App.. 96 S 

W. 2d 392, transferred, see 126 S.W. 
2d 1144, 344 Mo. 420. 122 A.LR. 
1496. 

N.D.—Conlon v. City of Dickinson. 5 
N.W.2d 411. 72 N.D. 190, 142 A.L.R. 
525. 

Ohio.—Frazier v. Village of Wester¬ 
ville. App., 36 N.E.2d 812. 

S.D.—Parsons v. City of Sioux Fails. 

272 N.W. 288. 65 S.D. 145. 

Wls.—^Hasslinger v. Village of Hart- 
land. 290 N.W. 647, 234 WiS. 201. 
Award lield excessive 
N.Y.—^Miller v. Village of Mamaro- 
neck, 41 N.Y.8.2d 625. 266 App.Dlv. 
792, 

14. Ala.—Howell v. City of Dothan, 
174 So. 624. 234 Ala. 158. 

Ark.—Sewer Imp. Dist. No. 1 of Sher¬ 
idan V. Jones. 134 S.W.2d 551, 199 
Ark. 634. 

Conn.—Southern New England Ice 
Co. V. Town of West Hartford. 159 
A. 470, 114 Conn. 496. 

Wash.—^Tombari v. City of Spokcine, 
84 P.2d 678, 197 Wash. 207. 
Xce-outtlng privilege 

Fact that landowner, after sewer 
destroyed pond as zee supply, con-; 
tinned in possession to store ice pre¬ 
viously cut, could not afljct right to 
damages for destruction of ice-cut- 
ting privilege.—Southern New Eng¬ 
land Ice Co. V. Town of West Hart¬ 
ford, 159 A. 470, 114 Conn. 496. 
Miring of cattle 

A city which maintained a ditch 
across plaintiff's land consented to 
the use of the ditch by plaintiff's 
cattle so as to Justify plaintiff's re¬ 
covery of damages for miring of cat¬ 
tle, where plaintiff had full rights of 
ownership subject to ecusement, cat¬ 
tle did not Interfere with easement, 
deed conveying easement did not con¬ 
tain any provision for fencing by ei¬ 
ther party, and city, although aware 
for more than four years of miring of 
cattle, failed to demand that cattle 
be kept out of ditch.—^Leary v. City 
of Manchester. 6 A.2d 760. 90 N.H. 
256. 


Pollution of land under water 

(1) Measure of damages sustained 
by riparian owner from pollution of 
sand and gravel by city which dump¬ 
ed its sewage into river was dif¬ 
ference between value of land of 
owner under water before pollution 
and value thereof after such pollu¬ 
tion ; and owner was entitled to re¬ 
cover the amount representing depre¬ 
ciation of rental value of island up 
to date on which pollution would 
cease, with interest on each annual 
aggregate of damage.—Squaw Island 
Freight Terminal Co. v. City of Buffa¬ 
lo, 11 N.Y.S.2d 459, 256 App.Div. 
582, resettled 12 N.Y.S.2d 770, 257 
APP.D1V. 912. affirmed 24 N.E.2d 479. 
281 N.Y. 794. 

(2) Fact that federal licenses au¬ 
thorizing owner of island in naviga¬ 
ble stream to dredge sand and gravel 
adjacent thereto had expired or been 
revoked held not to bar recovery of 
damages from city whose sewage pol¬ 
luted the sand and gravel, where li¬ 
censes might be granted in the £u- 
ture, but to be considered in mitiga¬ 
tion of damages.—Squaw Island 
Freight Terminal Co. v. City of But- 
falo, 7 N.E.2d 10, 273 N.Y. 119.—- 
Squaw Island Freight Terminal Co. 
V. City of Buffalo, 11 N.Y.S.2d 469, 
256 AppDiv. 582, resettled 12 N.Y.S. 
2d 770, 257 App.Div. 912, affirmed 24 
N.B 2d 479, 281 N.Y. 794. 

(8) The possibility that railroad 
embankment and abutments of rail¬ 
road bridge might be endangered by 
dredging of sand ftom lands under 
water belonging to owner of Island 
in navigable stream was to be con¬ 
sidered in fixing amount of damages 
awarded to owner for pollution of the 
sand by city which dumped sewage 
into the river.—Squaw Island Freight 
Terminal Co. v. City of Buffalo, 11 
N.Y.S.2d 469. 256 App.Div. 6&2. re¬ 
settled 12 N.Y.S.2d 770. 267 App.Div. 
912, affirmed 24 N.E.2d 479, 281 N.Y. 
794. 

Xnterest on nsliquldated claim 

In actions of nuisance against city 
for damages resulting from a fire 
which flJlegedly spread from city 
dump, wherein city denied liability 
and also put in issue the amount of 
damage sustained, plaintiffs' claims 
were entirely unliquidated so as to 
preclude recovery of Interest thereon 
from date of loss.—^Enterprise Gar- 
netting Co. V. Forcier, 35 A.2d 1. 69 
R.I. 455. 

15- Tex.—City of Corpus Chrlstl v. 
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or rental^® value of the propert}*^ injured, and the 
loss of use of the property.^? However, damage not 
claimed in the pleadings may not be recovered, 
and plaintiff has the right to seek only temporary 
damage, leaving it to the municipality, if it wishes 
permanent damages assessed, to exercise its right 
of eminent domain.^® The same item of injur}* may 
not be allowed more than oncerO and, where de¬ 
preciation in the value of the land is allowed as 
damages, an independent allowance may not be 
granted for loss of enjoyment of the property since 
that is an element in depreciation of its value .21 
While there is a conflict of authority, as discussed 
supra § 880, as to the right to recover for sickness 


or personal discomfort resulting from a sewer, 
drain, or watercourse which is a nuisance, it has 
been held that such effects may be considered in so 
far as they affect the value of the property in de¬ 
termining the damage to the property.-- 

Where the cause of the injury to land is of a 
tetnporar}', recurrent, removable, or abatable char¬ 
acter, prospective or future damages are not recov¬ 
erable,23 and recovery must be limited to damage 
already suffered,24 but compensation for future as 
well as past injury may be recovered where the in¬ 
jury is permanent.25 Where the injury to land is 
temporal*}-, the measure of damages is the reduc¬ 
tion in the rental value of the property,2® and it is 


McMurray, Clv.App., 14-5 S.W 2d 
664. 

16. Ga.—City of Bamesvllle v. Par¬ 
ham, 160 S.E 879, 44 6a.App. 151. 

17 . Mass.—Ryder v. Town of Lex- 
Ingrton, 21 N.E.2d 382, 803 Mass. 
281. 

18 . Ky.—City of Prestonaburg v. 
Lafferty, 291 S.W. 1030, 218 Ky. 
652. 

Va.—City of Richmond v. Wright, 
145 S.E. 732. 151 Va. 964. 

48 C.J. p 1820 note 77. 

Damage snUldeiitiy alleged 
Mo.—Scott V. City of Marshall. 14 
S.W.2d 694, 223 Mo.App. 596. 

19 . N.C.—^Harmon v. Town of Besse¬ 
mer City, 158 S.E. 255, 200 N.C. 
690. 

90. Ill.—^Kugel V. Village of Brook¬ 
field, 54 NE.2d 92, 822 Ill.App. 349. 

43 C.J. p 1319 note 59. 

91. Ill.—Kugel V. Village of Brook¬ 
field, supra. 

Okl.—Oklahoma City v. Bethel, 61 P. 

2d 313, 175 Okl. 193. 

99 . Ky.—City of Hazard v. Eversole, 
188 S.W.2d 906. 280 Ky. 621. 

Okl.—Oklahoma City v. Hopcus, 50 P. 

2d 216, 174 Okl. 186. 

48 C.J. p 1821 note 80. 

93. Ga.—City Council of Augusta v. 

Boyd. 29 S.E.2d 437, 70 6a.App. 686. 
Iowa.—^Ryan v. City of Emmetsburg, 
4 N.W.2d 435. 232 Iowa 600. 

Tex.—Parsons v. City of Athens, Civ. 

App., 78 S.W.2d 1098. 

43 C J. p 1320 note 65. 

Beourrant flooding 

Raise of street grade subjecting 
property to occasional submergence 
gives right of action for temporary, 
not permanent, damages.—Mason v. 
City of Bluefield, 141 S.E. 782. 105 
W.Va. 209. 

Pollution of stream by sewage or¬ 
dinarily constitutes temporary nui¬ 
sance, with respect to measure of 
damages.—City of Holdenvllle v. Kis¬ 
er, 64 P.2d 1223, 179 Okl. 216. 

Ifljnry Arom dnmp as not pennanant j 
Owners of land on which vUUigel 

63 C.J.S.—22 


created and maintained dump and 
deposited garbage pursuant to oral 
agreement, under which village's de¬ 
posit of fill on land was to continue 
only until it was brought up to street 
level, could not recover damages from 
village for permanent depreciation 
in value of property, as dump was 
not permanent in either fact or law 
and was a private structure or work. 
—^Kugel V. Village of Brookfield, 54 
N E 2d 92, 322 IlhApp. 349. 

No prospect of abatement 
Where city indicated that it had 
no intention of changing methods ot 
ope*ation of sewerage disposal plant, 
injuries to landowner arising from 
offensive odors and sewer flies were 
permanent.—City of Temple v. Mitch¬ 
ell. Tex.Civ.App., 180 S.W.2d 969. 
Jndgmsnt providing for removal of 
causa of injury 

(1) Landowner could recover tem¬ 
porary damages only for ponding wa¬ 
ter on land, judgment providing for 
removal of one of dams as cause.— 
Peacock v. City of Greensboro, 146 
S E. 3. 196 N.C. 412. 

(2) Where village was enjoined 
from allowing inundation from 
streets, rule that damages were dif¬ 
ference between value of property 
before and after flood was inapplica¬ 
ble.—^Andrews v. Village of George¬ 
town, 170 N.E. 450, 34 Ohio App. 79. 
Odor 

Where injury to property is caused 
by odor from sewage disposal plsint, 
the right of recovery is limited to 
temporary or continuing damages.— 
Wesley v. City of Waterloo. 8 N.W.2d 
430, 232 Iowa 1299. 

24b Ga.—City Council of Augusta v. 
Boyd, 29 S E 2d 437, 70 Ga.App. 
68S. 

Tex-—^Parsons v. City of Athens, Civ. j 
App., 78 S.W.2d 1098. | 

48 C.J. p 1320 notes 66-69. 

95. Tex.—City of Amarillo v. Ware, 
40 S.W.2d 57. 120 Tex. 456. answer 
to certified questions conformed to, 
Civ.App., 42 S.W.2d 189. 

43 C.J. P 1319 note 61. i 
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Sefwar system 

Generally a temporary nuisance, as 
distinguished from a permanent nui¬ 
sance, is one which can be abated, 
but that general rule is not applica¬ 
ble to municipal sewer systems, 
which constitute permanent nuisanc¬ 
es rather than temporary nuisances, 
and therefore full damages for per¬ 
manent injury must be assessed In 
one action against a city.—Stewart 

V. City of Springfield, 165 S.W.2d 626, 
350 Mo. 234. 

Sewage disposal phULt 
wrhere sewage disposal plant was 
permanent in chajVLCter, Incapable 
when properly operated of avoiding 
conditions which constituted nui¬ 
sance, and impractical to abate, trial 
court was Justified in concluding that 
both plant and the damages to plain¬ 
tiffs' property were permanent in 
character.—Hasslinger v. Village of 
Hartland, 290 N.W. 647. 234 WIs. 201. 

Injury to water supply 
Where a municipality drills wells 
on land adjacent to another property 
owner and proceeds to pump water 
for sale to Its citizens, and, in so do¬ 
ing, causes wells or water supply of 
adjacent land to dry up or fail, re¬ 
sulting damage is permanent.—City 
of Stillwater v. Cundlff. 87 P.2d 947, 
184 Okl. 375. 

Damage caused by pezmaneat Inu 
provement 

Damage caused by drainage of sur¬ 
face water into spring following 
fixed and durable street Improve¬ 
ment by municipality held permanent 
and not merely temporarj*.—Conner 
v. City of Spencer, 176 S.E. 858, 115 

W. Va. 481. 

26. Mass.—^Ryder v. Town of Lex¬ 
ington, 21 N.E.2d 382, 303 li^LSS. 
281—^Belkus v. City of Brockton, 
184 X.E. 812. 282 Mass. 285. 

Tex.—City of Tyler v. House, Civ- 
App, 64 S.W.2d 1007—City of 
Wichita Falls v. Sullivan, CivJlpp., 
22 S.W.2d 982. affirmed. Com.App., 
89 S.W.2d 882. 

43 C. J. p 1319 note 54, p 1820 note 64. 
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improper in such case to allow as damages the re¬ 
duced value of the propertj’.^? Where the wrong 
results in a permanent injury to land, the measure 
of damages is the difference in the market value 
of the land before and after the injuiy^.^s Where 
the injury to the property may be remedied, the 
proper measure of damages is the reasonable cost 
of its repair together with the reasonable value 
of the use of the premises for the period the owmer 
is deprived of such use,-® provided such amount 
does not exceed the reduction in the market value 
of the premises.®® Where personal property is in¬ 
jured, the measure of damage is the diminution of 


the market value of the property as a result of the 
injury.®^ 

Injuries by mob. Ordinarily the measure of dam¬ 
ages for injury to property by mob violence is the 
full amount of the damages sustained,®® although 
under some statutes only a fractional part of the 
actual value of the property at the time of its de¬ 
struction may be recovered.®® Under some stat¬ 
utes the fact of plaintiffs misconduct in inducing 
a mob to violence may be considered in mitigation 
of damages claimed by him for injuries to person 
or property received by reason of the actions of 
such mob.®* 


Hunaffe to ‘buiUiag 

In action against city for damages 
resulting from flooding of premises 
due to defective drainage system of 
city, where evidence tended to show 
damage to the structure situated on 
premises flooded and proposed con- 
dirsions of law submitted by the 
city admitted liability in a certain 
amount for such damages, the award 
of damages should have included 
some amount for damage to the 
structure in addition to damage for 
loss of rentals.—^Hudon v. City of 
Butte, 107 P.2d S82. Ill Mont 210. 
Owner or tenant M entitled to dam¬ 
ages 

Owner cannot recover decreased 
rental value for nuisance created aft¬ 
er lease, but may recover decrease 
by nuisance existing at time of lease. 
—Stovem V. Calmar, Winneshiek 
County, 216 N.W. 112, 204 Iowa 983. 

27. Mass.—Belkus v. City of Brock¬ 
ton, 184 N.E. 812. 282 Mass. 285. 

Tex.—City of WlcUta Falls v. Sulli¬ 
van, Clv.App., 23 S.W.2d 983. af¬ 
firmed, Com.App., 39 S.W.2d 882. 

43 aJ. p 1319 note 63. 

SSL Ala.—City of Birmingham v. 

Flowers, 140 So. 353, 234 Ala. 279. 
Ark.—Sewer and Water Works Im¬ 
provement Dist No. 1 V. McClen¬ 
don, <60 S.W.2d 920. 187 Ark. 510. 
Conn.—Southern New England Ice 
Co. V. Town of West Hartford, 169 
A. 470, 114 Conn. 496. 

Mo.—^Newkirk v. City of Tipton, 136 
SW.2d 147, 234 Mo.App. 920—Mc- 
Cleery v. City of Marshall, App., 
65 S.W.2d 1042. 

N.C.—^Lightner v. City of Raleigh, 
174 S.E. 272, 206 N.C 496. 

Ohio.—^Frazier v. Village of Wester¬ 
ville, App., 36 N.B2d 812. 

Pa.—^McDonald v. City of Cbrry, 
Com.Pl., 28 Erie Co. 116—Wlng- 
hardt v. City of Pittsburgh, Com. 
PI., 86 Pltt8b.Leg.J. 193. 

S.D.—Parsons v. City of Sioux Falls, 
272 N.W. 288, 66 S.D. 145. 

Tex.—City of Corpus Chnsti v. Mc- 
Murrey, Civ.App., 145 S.W.2d 664, 
error dismissed. Judgment correct. 
48 C.J. P 1819 notes 58. 60. 


Cost of land 

(1) The purchase price of the land 
is not conclusive of market value, 
but IS an element to be considered 
along with other competent evidence 
in aiTivlng at true market value.— 
City of Corpus Christ! v. McMurrey, 
TexCiv.App., 146 S.W2d 664, error 
dismissed. Judgment correct. 

(2) Fact that damages exceed 
amount originally paid for land does 
not invalidate award.—Southern New 
England Ice Co. v. Town of West 
Elaxtford, 169 A. 470, 114 Conn. 496. 

Beoltal in deed as to ralne 

Grantor suing for permanent inju¬ 
ry to land caused by water from 
city’s sewer before conveyance held 
not bound by recitals in deed as to 
value of land conveyed.—City' of 
Amarillo v. Ware, Civ.App., 42 S. 
W.2d 189. conforming to answer to 
certified Questions. ComJU>P.i 40 S. 
W.2d 57, 120 Tex. 456. 

All capabilities of property ooasUU 
I ered 

In estimating value of property 
damaged by operation of city’s sew¬ 
age disposal plant, all capabilities of 
property should be considered.—Gray 
V. City of High Point, 166 S.B. 911, 
203 N.C. 756. 

Boss of rents 

Measure of damages to adjacent 
lands by construction and mainte¬ 
nance of sewer and disposal tank 
was diiferenGe m reasonable market 
value of land Immediately before and 
immediately after construction, loss 
of rents not being recoverable, since 
sewer system was permanent struc¬ 
ture.—Carpenter v. City of Ver¬ 
sailles, Mo.Appw, 65 S.W.2d 957. 

XK>ss and roacqnisltioa of title 

Where plaintiff had not been vested 
with title to realty for entire three 
years prior to suit, measure of dam¬ 
ages thereto resulting from mainte¬ 
nance of municipal sewage disposal 
plant on adjacent land held difference 
in market value of realty at time 
plaintiff reacquired title .thereto 
within three-yecu* period and value 
at time of institution of action.— 


Ballard v. Town of Cherryville, 188 
S.E. 334, 210 N.C 728. 

Crops 

(1) In action for injuries to crops 
and land resulting from city's diver¬ 
sion of river, plaintiff was entitled 
to damages both for permanent inju¬ 
ry to his land and for intervening 
injury to crops grown thereon, al¬ 
though he could not recover for fu¬ 
ture crop damage.—City of Corpus 
Chrlstl V. McMurrey, Tex Oiv.App.. 
145 S.W.2d 664. error dismissed, 
Judgment correct. 

(2) In action for injuries to crops 
and land resulting from city's diver¬ 
sion of river, the expense of making 
and selling crops should be deducted 
from the value of the destroyed crop 
in arriving at the amount of dam¬ 
ages to be awarded.—City of Corpus 
Christ! V. McMurrey, supra. 

Award held supported by evlde&oe 
Mo.—Stocker v. City of Richmond 

Heights, 132 S.W.2d 1116, 235 Mo. 
App. 277. 

29. Mass.—Belkus v. City of Brock¬ 
ton, 184 N.E. 812, 282 Mass. 285. 
Okl.—Oklahoma City v. Bethel, 61 
P.2d 313, 175 Okl. 193. 

48 C.J. p 1319 notes 66. 57. 

sa Mass —^Belkus v. City of Brock¬ 
ton, 184 N.E. 812. 282 Mass. 285. 

43 C.J. p 1319 note 56. 

31. Ohio.—^Frazier v. Village of 
Westerville, App., 86 N.E 2d 812. 

Tex.—City of Amanllo v. Ware, 40 
S.W.2d 57, 120 Tex. 456. answer to 
certified questions conformed to, 
Civ.App.. 42 S.W.2d 189. 

43 C.J. p 1321 notes 90-92. 

32. Md.—^Baltimore v. Poultney, 25 
Md. 107. 

Liiablllty of municipality see supra 
S 773. 

33. Me.—^Brlghtman v, Bristol, 65 
Me. 426, 20 Am.R. 711. 

34. Han.—Stevens v. Anthony, 107 
P. 557, 82 Kan. 179. 

48 C.J. p 1822 note 18. 
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§ 948. Costs 

In the absence of a special statute, the prevailing par¬ 
ty, In an action for tort Involving a municipal corporation 
or for defects In streets or other public places. Is entitled 
to costs. 

In accordance with the general rule that the pre¬ 
vailing party is entitled to costs, a recovery of dam¬ 
ages against a municipal corporation for a tort en¬ 
titles plaintiff to have his costs taxed against de¬ 
fendant, in the absence of a special statute to the 
contrary.*® Under some statutes, however, in or¬ 
der that plaintiff may be entitled to costs, he must 
have duly presented his claim to the proper mu¬ 
nicipal authorities at the time and in the manner 
prescribed by the statute,*® but the fact that the 
claim did not specify the various elements of dam¬ 


age,*7 or was for less than the amount sued for and 
recovered,** or was not verified** will not prevent 
recovery of costs. A statute or ordinance requir¬ 
ing such presentation as a condition precedent to 
recovery of costs in an action on a “claim” or 
“account,” or which otherwise indicates that it was 
intended to refer only to actions ex contractu, will 
not preclude recovery of costs for failure to com¬ 
ply v/ith its provisions in actions ex delicto.^* 

§ 949. Appeal and Error 

The rules as to appeal and error in civil actions 
are discussed in Appeal and Error. 

Examine Pocket Parts for later cases. 


XIV. PEOPEETT 


§ 950. In General 

Under varying ericumetancea a municipal corpora¬ 
tion may acquire and hold property either in Its govern¬ 
mental, or In its proprietary or private, capacity, and the 
holding may be In a fiduciary or trust capacity. 

A municipal corporation may act in its govern¬ 
mental capacity in acquiring and using property for 


certain purposes.'^i In some jurisdictions, a pub¬ 
lic corporation may hold property in a private, as 
well as in a governmental, capacity.^* The rule 
has been announced, however, that all property 
owned by a municipality is public property in the 
broadest sense.^* Municipal corporations have been 
said to hold all property in a fiduciary capacity, 


36. N.Y.—Taylor v. Cohoes. 11 N.E. 
282, 106 N.Y. 64—^Eagran v. Roch¬ 
ester, 22 N.Y.S. 956. 68 Hun 331. 
amrmed 36 N.E. 891, 140 N.Y. 636. 
43 CJ. p 1323 note 37. 

Statute limiting USihlllty to costs of 
taking testinionar 

La.—O glesby v. Town of Wlnnfleld, 
App., 27 So.3d 137. 

83. Okl.—^Kaw City v. Wooden, 265 
P. 1057, 130 Okl. 162. 

43 CJ. p 1328 note 33. 

Notice or presentation of claim gen¬ 
erally see supra S9 922-930. 

87. Kan.—SaJina v. Kerr, 52 P. 901, 
7 Kan.App. 228. 

38. Kan.—Sallna v. Kerr, supra. 

48 C.J. P 1823 note 36. 

39. Kan.—^Moore v. Wichita, 189 P. 
872, 106 Kan. 686. 

40. N.Y.—Harrlgan v. Brooklyn, 23 
N.E. 741, 119 N.Y. 166. 

48 C.J. p 1328 note 37. 

41. Porohase and nse of property 
for fire protection 

R.I.—Buckhout V. City of Newport, 
27 A.2d 817, 68 R.I. 280, 141 A.L.R. 
1440. 

Private nse 

It has been held that such use of 
property by a municipal corporation 
in its proprietary capacity as would 
be regarded as public in the case of 
a private corporation is not regarded 
as a private use.—Carroll v. City of 
Cedar Falls, 241 N.W. 652, 221 Iowa 
277. 


42. Utah.—Pioneer Inv, etc., Co. v. 
Salt Lake City Bd. of Education, 
99 P. 150, 35 Utah 1, 136 Am.S.R. 
1016. 

Board of edncation. 

Utah.—Pioneer Inv., etc., Co. v. Salt 
Lake Board of Education, supra. 
Port aathorlty 

A dredge owned by a port having 
the status of a municipal corporation 
has been regarded as being held by 
the port in its proprietary, and not 
in its governmental capacity, and as 
personal property within the mean¬ 
ing of a statute defining the powers 
of ports.—Seafeldt v. Port of As¬ 
toria^ 16 P.2d 948, 141 Or. 418. 

Load not used for public purpose 
In some Jurisdictions, land owned 
hy a municipal corporation which la 
not used for a public purpose is held 
by such corporation as a private in¬ 
dividual.—City of Little Falls v. 
State. 41 N.Y.S.2d 882. 266 App.Div. 
87, affirmed 52 N.E.2d 963. 291 N.Y. 
765—County of Herkimer v. Village 
of Herkimer. 295 N.Y.S. 629, 251 App. 
Dlv. 126, affirmed 18 N.E 2d 854, 279 
N.Y. 660. 

Proprietary purpose 

(1) A municipal corporation may 
use its property for proprietary, as 
distinct from public or governmental, 
purposea—City of Columbus ez rel. 
Falter v. Columbus Metropolitan 
Housing Authority, Ohio Com.Pl., 67 
N.E.2d 838, affirmed, APP.. 68 N.E.2d 
108. 


(2) In acting in proprietary ca¬ 
pacity, a city Is not required to keep 
its property so used open for use of 
entire public indiscriminately.—City 
of Columbus ez rel. Falter v. Co¬ 
lumbus Metropolitan Housing Au¬ 
thority, supra. 

Boyaitles nzidtr oU lease 
It has been held that moneys re¬ 
ceived by a municipal corporation as 
royalties under an oil lease were re¬ 
ceived by it in its proprietary ca¬ 
pacity.—C. J. Kubach Co. v. City of 
Long Beach, 48 P.2d 181, 8 Cal.App. 
2d 567. 

43. Or.—^Kenney v. Astoria, 217 P. 
840, 108 Or. 514. 

43 CJT. p 1340 note 45 [b]. 

PuUio lands 

Lands that are owned by a politi¬ 
cal division and heM in trust for the 
use and benefit of the people of the 
political division are public lands.— 
Zerbe Tp. School Dist. v. Lark. 54 
PaDist. & Co. 427, affirmed 44 A.2d 
666, 868 Pa. 162. 

44. S.C.—Carter v. City of Green¬ 
ville, 178 S.E. 508. 176 B.C. 180— 
Oozxms gnads cited la Green v. City 
of Rock Hill, 147 S.E. 346, 856. 149 
S.C. 284—^BAesloop v. Charleston, 
116 S.E. 59*6. 128 S.C. 272. 

Power of municipal corporation to 
take and hold property in trust 
generally see infra. 5 960. 

Quasi trustee 

The view has been expressed that 
the capacity In which a municipal- 
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for the use and benefit of its citizens,^» in the sense 
that all powers of such a corporation are held in 
trust for public use.^® Municipal property is not 
the private property of the residents of the munici¬ 
pality, on the theory that the municipality is a 
trustee holding the legal title for the benefit of the 
inhabitants,'*'* and persons who are taxpayers or 
members of the public do not have any private in¬ 
terest in the funds and property of a municipal cor¬ 
poration.** ^ Municipal officers have only limited 
powers with respect to property dedicated to public 
use.^9 

A legislative grant to a municipal corporation is 
to be construed liberally in favor of the grantee.®® 

Legislative control of property of a municipal 
corporation generally is discussed supra § 189; and 
the acquisition of property for public improvements 
infra §§ 1036-1061. 

Restrictions^ conditions, and reservations. Under 
some statutes, a municipal corporation may accept 


a grant of real property subject to reasonable re¬ 
strictions and conditions,®! and, where a grant is 
so accepted, the restrictions and conditions are bind¬ 
ing on such corporation.®^ Accordingly, it has been 
held that before a municipal corporation may use a 
lot charged with a building restriction for a purpose 
prohibited by the restriction, it must obtain, by pur¬ 
chase or condemnation, the title of all owners of 
any interest therein ;53 but, in some jurisdictions, 
such a restriction is not binding on a municipal 
corporation which contemplates a public use of the 
property- and which has acquired the property sub¬ 
sequent to the imposition of the restriction.®^ 

Effect of reincorporation or reorganisation. On 
reincorporation or reorganization of a municipality, 
as a general rule, in the absence of provision to the 
contrary, where the territory and inhabitants are 
substantially the same, the corporation in its new 
form retains or succeeds to the property of the cor¬ 
poration in its prior form,®® and the rule may ap- 


Ity holds land conveyed to It for csx- 
lying out one of its proper purposes 
Is that of a Quasi trustee—^Town of 
Winchester v. Coz, 26 A.2d 592. 129 
Conn. 106. 

Appxopzlatloii to pnhUo use 
Municipal property is not Im¬ 
pressed with a public trust until it 
has been appropriated to a public 
use.—^Palmer v. Albuquerque, 142 P. 
929, 19 X.M. 2S6, L.R.A.1915B 1106. 

Xmst 

(1) It has been said that a munici¬ 
pal corporation holds all property in 
trust for public use.—^W^eat v. 
Platte City Ben. Assessment Special 
Road Dlst of Platte County, 59 S.W. 
2d 88. 227 Mo.App. 869. 

(2) Property acquired for public 
purposes and in the capacity as a 
governmental agent is held in trust 
for the uses and purposes for which 
acquired. 

Fla.—^Little River Bank & Trust Go. 
V. Johnson, 141 So. 141. 106 Fla. 
212 . 

Ga—Savannah, etc., R. Co. v. Savan¬ 
nah, 45 Ga 602. 

(3) Charter providing that proper¬ 
ty held in trust by city should be 
held for same uses, trusts, etc., as 
such trusts were then held did not 
perpetuate such trusts fop all tlma— 
Anderson v. Thomas. 117 So. 573, 166 
La. 512. 

46. S.C.—Carter v. City of Green¬ 
ville. 178 S.R. 508, 175 S.C. 130. 

Beneflt of local pubUo 
Ownership of munlcii>al property 
is in local district or municipality 
for benefit of public within bound¬ 
aries thereof.—^Love v. City of Dal¬ 
las. 40 S.W.2d 20, 120 Tez. 351. 


46. S.C—Green v. City of Rockhlll, 
147 S.E. 346. 149 S.C. 234—Haes- 
loop V. City Council of Charleston, 
115 S.E. 596, 123 S.C. 272. 

47. Or.—^Kinney v. Astoria, 217 P. 
840, 108 Or. 514. 

43 C.J. P 1340 note 45 [b]. 

46. Mo.r—Wheat v. Platte City Ben 
Assessment Special Road Diet, of 
Platte County, 59 S.W.2d 88, 227 
Mo.App. 869. 

49. Sttatsment as to powers 
Municipal officers have no other 
right over property dedicated to pub¬ 
lic use than to watch over it, and 
prevent its diversion to other uses, 
and to remove all obstacles to its full 
enjoyment by the public according 
to the terms and object of the dedi¬ 
cation —^Livaudals v. Municipality 
No. 2, 16 La. 509. 

DlversloiL of public property to pri¬ 
vate use is considered an abuse of 
power by those who are custodians 
of the rights of the public, render¬ 
ing such acts void. 

Md.—^Van Witson v. Gutman, 29 A, 
608, 79 Md. 405, 24 L.R.A. 403. 
Mich.—^Horton v. Williams, 58 N.W. 
369, 99 Mich. 423. 

Tex.—Texas Co. v. Texarkana Mach. 
Shops, Civ.App., 1 S.W.2d 928. 

6a Cal.—^Hyman v- Read, 13 Cal. 
444. 

43 C.J. p 1328 note 87 [a]. 

61. Ohlo.~-Senry BL Stambaugh 
Auditorium Ass’n v. City of 
Youngstown, 55 N.E.2d 672, 73 Ohio 
App. 234. 

43 aJ. p 1338 note 14 [c]. 

Loss of title by breach of condition 
subsequent see infra S 953. 
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‘nuoity of rtotnt. 

A statute authorizing a port dis¬ 
trict to acquire property with re¬ 
strictions not to be used for exceed¬ 
ing a specified period for processing, 
precooling, or cold storing perish¬ 
able goods was held not unconstitu¬ 
tional.—Trudnak y. Gustafson, 183 
So. 494, 133 Fla. 834. 

Beservatiou uot established 
I Communications from board of 
public works, consenting that gran¬ 
tor in quitclaim deed should continue 
its dumping activities after execu¬ 
tion of quitclaim deed to city convey¬ 
ing his interest in property on which 
dumping pit was located, were not 
contemporaneous writings which 
would be read together with quit¬ 
claim deed and be held to constitute 
one Instrument.—Southwestern Inv. 
Corp. V. City of Los Angeles, 165 P. 
2d 497, 72 Cal.App.3d 689. 

63 . Mich.—Allen v. Detroit, 133 N. 
W. 317, 1*67 Mich. 464. 36 L.R.A.,N. 
S., 890—Allen v. Wayne Clr. Judge, 
124 N.W. 581. 159 MKffi. 612. 

Ohio.—^Henry H. Stambaugh Audi¬ 
torium Ass’n V. City of Youngs¬ 
town, 55 N.E. 672, 72 Ohio App. 
234. 

53i Mich.—Allen v. Wayne Clr. 
Judge. 124 N.W. 581. 159 Mich. 
612. 

64. Cal.—^Frlesen v. City of Glen¬ 
dale, 288 P. 1080, 209 CaL 624— 
Sackett v. Los Angeles City School 
Dist. of Los Angeles County, 5 P. 
2d 23, 118 CalApp. 264. 

65. S.C.—^Black v. Flshbume, 66 S. 
E. 681, 84 S.a 461, 19 Ann.Cas. 
1104. 

43 C.J. p 168 note 64 . 
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ply, even thoug;h there may be some changes in 
name, boundaries, or other matters.56 

Effect of extinction or dissolution. An extin¬ 
guished or dissolved municipal corporation does not 
own property.®^ Its strictly public property re¬ 
verts to the state,®* and, as discussed infra § 962, 
the legislature may dispose of it. Other property 
which has been purchased by the inhabitants for i 
other than governmental purposes and which is ; 
owned by the municipality is subject to peculiar \ 
considerations and regarded diverse!}’ in various j 
jurisdictions. In some jurisdictions, it is treated as 
private property held for the people of the local¬ 
ity,®* of which the state does not become the bene¬ 
ficial proprietor,®* while, in other jurisdictions, it 
is treated as public property subject to absolute leg¬ 
islative control.®^ 

§ 951. Capacity to Acquire and Hold 

Subject to certain limitations, a municipal corpora- 
-tlon has the power to acquire and hold real and personal 
property. 

Among the common-law powers of municipal 
corporations are the powers to receive, purchase. 


and hold property, real and personal, for them¬ 
selves and their successors.®* These powers are 
inherent,®* although charters or statutes frequently 
also authorize municipal corporations to acquire and 
hold property®^ and to use and control it.®® It has 
been said that generally a municipal corporation 
may only acquire and hold property according to 
the will of the legislature expressed in the stat¬ 
utes,®® and the power of such a corporation to ac¬ 
quire land may be limited by provisions of its char¬ 
ter.®" Authority to acquire property for a partic¬ 
ular use ordinarily carries with it the right to agree 
on the consideration and conditions of the convey¬ 
ance.®* The view has been taken that it is not es¬ 
sential to construe strictly the powers of a public 
corporation to receive property as regards a gift 
for public uses.®* In general, however, in the ab¬ 
sence of statutory authorization, there is no gen¬ 
eral power to acquire and hold real estate; but such 
power is confined to the purposes and necessities of 
the municipality.^® Within these limits the power 
may be exercised with freedom, and such title tak¬ 
en as is appropriate to the exercise of the power 
and the nature of the tenure will depend on the 


66. U.S.—Girard v. Philadelphia, 
Pa., 7 Wall. 1. 19 D-Ed. 63. 

43 C.J. p 168 note 63. 

57. U.S.—Mt. Pleasant v. Beckwith, 
Wls., 100 U.S. 614. 25 L.Ed. 699. 

68. Tex.—Alexander v. Garcia, Civ. 

App., 168 S.W. 876. 

43 C.J. p 175 note 64. 

59. Mich.—^People v. Detroit, 28 
Mich. 228, 16 Am.R. 202. 

60. Ky.—Louisville v. Louisville 
Univ., 15 B.Mon. 642. 

48 C.J. p 1326 note 69 [b]. 

61. Pa.—^Perkins v. Slack, 86 Pa. 
270. 

62. Vt.—^In re Cramton, 92 A. 814, 
88 Vt. 435, 487. 

43 C.J. p 1326 note 69. 

63. Del.—Drexler v. Bethany Beach, 
186 A. 484, 15 Del.Ch. 214. 

48 C.J. p 1826 notes 69. 60. 

64. U.S.—Hoot V. Shields, CC.Neb.. 
20 P.Cas.No.12.038, Woolw. 840. 

Ky.—Inland Waterways Co. v. City 
of Louisville, 13 S.W.3d 283, 227 
Ky. 876. 

La.—New Orleans First Municipal¬ 
ity V. McDonoush, 2 Rob. 244. 
NJ.—^Kohlrelter v. Mackay, 160 A. 
668, 10 N.jr.MIsc. 712, affirmed 166 
A. 163, 110 N.J.Law 448. 

N.T.—Ketchum v. Buffalo, 14 N.T. 
856. 

Ohio.—Gilbert v. City of Dayton, 
App., 59 N.E.2d 954. 

43 O.J. p 1326 notes 61, 62. 

City 

JN.Y. —Nassau County y. Linear, 8 N. 


Y.S.2d 327, 165 Mlsc. 909, reversed 
on other grounds 4 N.Y.S.2d 77, 264 
App.Dlv. 746, 760, affirmed 20 NE. 
2d 1018, 280 N.Y. 662. 

Village 

N.Y —^Village of Kenmore v. Erie 
County. 169 N.E. 637, 252 N.Y. 437 
—^Village of Watkins Glen v. Hag¬ 
er. 252 N.Y.S. 146, 140 Mlsc. 816, 
affirmed 254 N.Y.S. 1016, 234 App. 
Div. 904. 

Power under several statutas 

The Inclusion In a statute of spe¬ 
cial power to acquire real property 
does not cut down the scope of a 
general power previously granted.— 
Leary v. City of Manchester, 21 A.2d 
156, 91 N.H. 442. 

65. Ky.—^Inland Watersi'ays Co. v. 
City of Louisville, 13 S.W.2d 283, 
227 Ky. 376. 

N.Y.—Nassau County v. Lincer, 3 N. 
Y.S.2d 827. 165 Mlsc. 909, reversed 
on other grounds 4 N.Y S 2d 77, 254 
App.Dlv. 746, 760, affirmed 20 N.E. 
2d 1018, 280 N.Y. 662. 

Use and regulation of particular pub¬ 
lic places, property, and works 
see infra 99 1653-1832. 

PubUc use 

A municipality may hold property 
either In Its corporate capacity as an 
ordinary proprietor or solely for 
public use, and question whether It 
can devote any part of its property, 
even temporarily, to a private use de¬ 
pends entirely on capacity in which 
It holds title.—^People v. Doxsee. 120 
N.Y.S. 962, 136 App.Div. 400. affirmed 
82 N.E. 1098, 198 N.Y. 605—Amen- 

SOI 


I can Dock Co. v. City of New York, 

I 21 N.Y.S.2d 943, 174 Mlsc. 818, af¬ 
firmed 26 N.Y.S.2d 704, 2'6l AppDiv. 
1063, affirmed 36 N.E.2d 696, 286 N. 
r. 658. 

66. S.C.—State Univ. v. Columbia, 
93 SE. 984. 108 S.C. 244. 

Limitation as to capacity in which, 
taken and held 

Some statutes authonzlng the pur¬ 
chase of real and personal property 
have reference only to such property 
as the municlpcaity may acquire, 
hold, and use In Its proprietary ca¬ 
pacity.—Buckhout V. City of New¬ 
port, 27 A2d 317, 68 R.I. 280, 141 
ALR. 1440. 

Want of power to purchase common 
stock of private corporation 
Pa—^Whlte V. Chester Municipal Au¬ 
thority, Com.Pl., 5 Monroe L.R. 78, 
modified on other grounds 36 A.2d 
455, 349 Pa. 118. 

67. Wls.—Waisman v. Wagner, 278 
N.W. 418, 227 Wls. 193. 

68L Ind.—^Elast Chicago Co. v. East 
Chicago, 87 N.E. 17, 171 Ind. 654. 
43 C.J. p 1326 note 64. 

69. Or.—^Vestal v. Pickering, 267 P. 
821, 125 Or. 558. 

70. U.S.—Root V. Shields, C.C.Neb.. 
20 F.Ca8.No.l2,038, Woolw. 840. 

43 C.J. p 132'6 note 68. 

71. N.Y.—^Davies v. New York. 83 
N.Y. 207. 

43 C.J. p 1826 note 69. 
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purpose for which the property is acquired and 
used. 

Acquisition of eascmenL A municipal corpora¬ 
tion is sometimes given power by statute to ac¬ 
quire an easement in land for an authorized pur¬ 
pose. Accordingly, where a railroad company 
deeded a part of its abandoned right of way to a 
village, which formally' accepted the grant, the vil¬ 
lage received what interest the railroad company 
could convey. 

§ 952. Location of Property 

In general a municipal corporation has no power to 
acquire and hold real property beyond Its territorial lim¬ 
its In the absence of due authorization. 

It has been announced as a general rule that a 
municipal corporation has no power to purchase 
and hold land beyond its territorial limits, unless the 
power has been specially conferred on it by the 
legislature and such power is not necessarily 
conferred by a general grant of power to purchase, 
hold, and convey such property, real and personal, 
as may be necessary for its public uses and purpos- 
es-"^® The legislature, however, may confer such 
power, either in express terms or by necessary im¬ 
plication and there are cases in which, without 
any special grant of such power, it has been implied 
as necessary in order to carry out powers granted.^® 
It has been held, however, that, where a statute au¬ 
thorizes the purchase of lands within the corporate 
limits only, power to purchase land outside such 
limits may not be implied.^® 


Extraterritorial improvements are discussed in¬ 
fra § 1059, and extraterritorial exercise of powers 
generally supra § 141. Condemnation under power 
of eminent domain of property outside municipal 
limits is considered in Eminent Domain § 23. Dis¬ 
posal of land outside territorial limits of munici¬ 
pal corporation is discussed infra § 962. 

§ 953. Title and Possession 

Whether a municipal corporation acquires title under 
a deed or grant, and the nature of the title acquired, 
depend on the provisions of the deed or grant duly con¬ 
strued; title gives the municipal corporation a prima 
facie right of possession. 

Among the muniments of title in favor of munici¬ 
pal corporations are deeds of conveyance, and legis¬ 
lative grants in charters or other acts.®® Whether 
a municipal corporation acquires title under a deed 
of conveyance or grant, and the nature of the title 
acquired, are questions of construction.®^ If the 
words obviously intend an investiture of title for 
the benefit of the municipality, the title will be in 
the corporation;®® but it seems that this will not 
result from the mere use of words describing the 
grantees or vendees as municipal officers.®® The 
fact that a municipal corporation can acquire and 
hold land only for a public use does not prevent it 
from acquiring, as between it and its vendor or 
grantor, the absolute title to land which it is about 
to use for a particular public purpose,®^ so that, 
when use for such purpose becomes impossible, such 
corporation may use the land for other purposes,®® 


72. Cal.—San Francisco v. Boyle, 
233 P. 965. 195 Cal. 426. 

Ohio.—^Alter v. C nclnnati, 46 N.E. 

69. 56 Ohio St 47. 35 L R.A. 737. 

43 C.J. P 1327 note 70. 

73. Ind.—^Town of North Liberty v. 
Davis. 199 N.E. 451, lOl Ind.App. 
490. 

74. Minn.—Jenkins v. Hanson, 113 
N.W. 216, 101 Minn. 298. 

75. Ga.—^Langrley v. Augrusta, 45 S. 
H 486, 118 Ga. 590, 98 Am.S.R. 133. 

43 C.J. p 1337 notes 76, 77. 

Ximltation of power 
In view of a statute providing that 
a municipal corporation may hold 
real property provided such real 
property is situated within the lim¬ 
its of the corporation, a municipal 
corporation could not own land out¬ 
side its llmlta—Reese v. Cobb. 150 
S W. 887, 105 Tez. 899—Roibal v. 
Giron. Tez.Civ.App.. 158 S.W. 798. 

76. Colo.—Mack v. Cralff. 191 P. 101, 
68 Colo. 337. 

48 CJ. p 1327 note 77. 

77. Mass.—Somerville v. Waltham, 
48 N.S. 1092, 170 Mass. 160. 

43 C.J. p 1327 note 78. 


Ownership and powers incident to 
ownership 

Under statute municipal corpora¬ 
tion may own property outside cor¬ 
porate limits and may there exercise 
usual powers Incident to ownership. 
—Silverman v. City of Chattanooga, 
67 S.W.2d 552. 165 Tenn. 642. 

78. Ohio.—City of Cleveland v. Vil¬ 
lage of Cuyahoga Heights. 75 N.K 
2d 99. 8l Ohio App. 191. 

43 aJ. p 1827 note 79. 

79. N.Y.—Gibson v. Massena. 178 

N. T.a 850. 109 Misc. 505. 

80. U.S.—Avery v. U. S., Ohio. 104 
P. 711, 44 C.C.A. 161. 

Cal.—Hyman v. Read. 13 Cai. 444. 
43 C-J. P 1328 note 85. 

81- U.S.—U. S. V. Case Library, C. 

O. Ohio, 98 F. 6l2, affirmed Avery 
V. U. S., 104 P. 711, 44 C.C.A. 161. 

43 aJ. p 1828 notes 89, 87 [b]. 

82. Lia.—^Anderson v. Thomas, 117 
So. 673. 16'6 La. 512. 

Mass—jLowell v. City of Boston. 79 
N.E.2d 718, 822 Mass. 709. appeal 
dismissed Pierce v. City of Boston, 
69 S.CL 84, 835 U.S. 849. 98 L.Bd. 

48 C.J. p 1328 note 90. 
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Oltl.. 

It has been stated that in cities, 
the title to property is vested in the 
corporate body.—^Robertson v. Zlm- 
mermann. 196 N.E. 740. 268 N.T. 62— 
Darlington v. Mayor, etc., of Oty of 
New York, 81 N.Y. 164. 88 Am.D. 248 
—^Roosevelt v. Draper, 23 N.Y. 318. 

83. Ckl.—San Francisco v. Fbwler, 
19 Cal. 11. 

84. U.S.—U. S. V. Case Library, C.C. 
Ohio, 98 F. 612, affirmed 104 F. 711» 
44 C.C.A. 161. 

48 C.J. p 1828 note 92. 

Fee simple title 

Under some statutory or charter 
provisions a municipal corporation 
has power to acquire a fee simple 
title to land.—^Moore v. City of Beau¬ 
mont. Clv.App.. 195 S.W.2d 968, af¬ 
firmed City of Beaumont v. Moore. 
202 S.W.2d 448, 146 Tex 46. 

85. U.S.—^U. S. V. CSase Library. C.C. 
Ohio, 98 F. 612, affirmed 104 F. 711. 
44* aC.A. 16L 

Use and regulation of particular pub¬ 
lic places, property, and works see 
Infra 9S 1653-1882. 
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and the limitation on the city*s powers does not re¬ 
quire that a deed of conveyance to it shall receive 
a more restricted construction as to the title con¬ 
veyed than a deed between private persons.^® The 
habendum clause of a deed granting an easement 
to a municipal corporation for use for a municipal 
or public purpose cannot enlarge the provisions of 
the granting clause.®^ Lands acquired by treaty, if 
municipal property under foreign rule, remain mu¬ 
nicipal after acquisition, unless otherwise provided 
by the treaty.®® 

If a municipality purchases real property for any 
corporate purpose, it takes the property with the 
same easements and subject to the same servitudes 
that a private purchaser would take or assume if he 
acquired the same property.®® Where a municipal 
•corporation acquires real estate on a condition ex¬ 
pressed in the deed, that within a certain time it 
shall erect thereon a certain building for municipal 
purposes, and fails to comply with the condition by 
not erecting the structure, it must permit the land 
to return to the grantor, like any other grantee of 
land on condition,®® but there is no reversion of 
title where a condition subsequent is violated by the 
unauthorized acts of administrative officers.®! A 
claim that a municipality has lost title to real prop¬ 
erty by alleged breach of a condition subsequent in 
the deed to the municipality may not successfully be 
asserted, where there has not been an entry for con- 
•dition broken and claimant has not acquired the 
grantor’s right of entry.®® 

The right of a municipal corporation to acquire 
property under power of eminent domain is dis¬ 
cussed in Eminent Domain § 23, and the title and 


rights acquired by condemnation under power of 
eminent domain in Eminent Domain §§ 449-461. 
The right of such a corporation to acquire property 
by adverse possession is considered in Adverse Pos¬ 
session § 6, and acquisition of property against a 
municipal corporation by adverse possession in Ad¬ 
verse Possession §§ 5 b, 12 d, 14-16,18. 

Joint tenancy and tenancy in comnion. While a 
municipal corporation cannot hold property as joint 
tenant,®® it has been held, in the absence of con¬ 
stitutional or statutory restrictions, that it may hold 
as a tenant in common.®^ Under constitutional pro¬ 
visions in some states, however, a municipal cor¬ 
poration is prohibited from holding property in com¬ 
mon, either with another corporation or with an 
individual.®® 

Possession, Title gives a municipality prima fa¬ 
cie right of possession,®® and that officer or depart¬ 
ment for whose use any property is dedicated or ap¬ 
propriated is entitled to possession or custody.®^ A 
municipal corporation which has obtained posses¬ 
sion of real property for use for a specified pur¬ 
pose, free of rent, under agreement with the o^vner 
which does not fix a time limit for such use is not 
in technical possession of the property after use for 
such purpose has been abandoned, so as to permit 
such corporation to dispute the owner’s right to pos¬ 
session and to obtain repossession.®® 

§ 954. Lease to Municipality 

A munlcfpal corporation may be authorized to take a 
lease of property for a legitimate corporate purpose. 

A municipal corporation may take a lease of real 
property for a legitimate corporate purpose,®® pro¬ 


se. U.S.—^U- S. V- Caae Llbraxy. su¬ 
pra. 

87. Ohio.—^Kemer v. Posplsll, App., 
78 N.E.2d 391. 

88. U.S.—Vilas V. City of Manila. 
Philippine, 81 SOt. 416. 220 U.S. 
845. 55 L.Ed. 491—Grlsar v. Mc¬ 
Dowell, CaL, 6 Wall. 363, 18 L..Ed. 
863. 

89. N.Y.—^Matter of Jerome Ave., 
105 N.T.S. 819, 120 APP.Dlv. 297. 

' 9a Mo.—Claxke v. Brookfield, 81 Mp. 
503, 61 Am.R. 243. 

91. U.S.— Moss V. Pittsburgh, Pa.. 
203 F. 247. 121 C.CA. 446. 

92. Mass.—^Inhabitants of Town of 
Holllston V. Holliston Water Co., 
27 N.E.2d 194, 806 Mass. 17. 

93. Cal.—^De Witt v. San Francisco. 
2 Cal. 289. 

43 C.J. p 1329 note 98. 

' Who may be Joint tenants generally 
see Joint Tenancy S 3 a. 


94, CaL— T>e Witt v. San Francisco, 
supra. 

43 C J. P 1339 note 99. 

Creation and existence of tenancy in 
common generally see the C.J.S. ti¬ 
tle Tenancy in Common S9 7-11. 
also 62 C.J. p 410 note 45-p 417 
note 24. 

95. Ohio.—^Alter v. Cincinnati. 46 N. 
K 69. 56 Ohio St. 47. 35 LuR.A. 737. 

43 C.J. p 1329 note 1. 

98. Kan.—^Emporia v. Panch. 21 
Kan. 202. 

43 C.J. p 1329 notes 3. 6 [a]. 

Right of municipal corporation to 
maintain action of forcible entry 
and detainer see Forcible Entry 
and Detainer S 21 a. 

97. N.T.—Conover v. New York, 25 
Barb. 618, 5 Abb.Pr. 393. 14 How. 
Pr. 650. 

48 G.J. p 1329 note 4. 

98. La.—Quaker Healty Co. v. City 
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Of New Orleans, 111 So. 791, 163 
La. 374. 

99. Minn.—^Ambrozich v. City of 
Eveleth. 274 N.W. 635, 200 Minn. 
473. 113 A.L R. 269. 

N.J.—^Beach Realty Co. v. City of 
Wildwood. 144 A. 720, 105 N.J. 317, 
64 A.L.R. 304. 

43 C.J. p 1329 note 6. 

Right to bring summary proceedings 
against municipal corporation see 
Landlord and Tenant § 763. 
Provisions authorizing tak'jig lease 

(1) Power granted to acquire 
property by "purchase, condemna¬ 
tion, or otherwise,” includes power 
to acquire property by lease.—^Am- 
brozlch V. City of Eveleth. 274 N.W. 
635, 200 Minn. 473, 112 A.L.R. 269. 

(2) In the broad power granted 
to purchase and hold real and per¬ 
sonal property, there is embraced 
the lesser power to lease.—Corpus 
Juris cited in American-LaFTance v. 
City of Philadelphia, 184 So 620. 183 
Miss. 207—43 C.J. P 1329 note 6 £a]. 
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vided there is a compliance with charter and statu- 
tor 3 - provisions on the subject.^ Some constitu¬ 
tional or statutory provisions authorize municipal 
corporations to acquire property lease with the 
privilege of purchase for any municipal purpose 
authorized b^* law," to hold, manage, and control 
such property’,3 and to make rules and regulations 
bj' ordinance or resolution which ma^’ be required 
to carrj' out the provisions of a lease.-^ A statutory 
condition precedent to acquisition by lease must ex¬ 
ist in order to authorize the taking of a lease.^ 

A lease taken by a municipal corporation pursu¬ 
ant to due authorization may subsequently be can¬ 
celed, rescinded, modified, or amended.® 

A municipality may become liable, like an indi¬ 
vidual, b}' holding over after the expiration of a 
lease,7 and, according to some authorities, if the 
governing bod}' permits an ofl&cer to hold over, the 
city cannot escape liability as lessee on the ground 
that the officer was without authority to continue 
the lease or hold over;® but there is also contrary 
authority as to holding over by officers without au¬ 
thority to contract.® A municipality making an un¬ 
authorized contract for the purchase of land can¬ 
not make a valid agreement to pay a stated sum as 
rent if the deed should not be delivered or should 
become void.^® 

The purposes for which property may be ac¬ 
quired by lease are discussed infra §§ 938, 959. 
Leases by municipal corporations are considered in¬ 
fra §§ 964,968. 


§ 955. Agreement to Purchase Property 

A municipal corporation may be authorized to enter 
into a contract for the purchase of property. 

Subject to restrictions placed on it by the stat¬ 
ute,a municipal corporation may have power to 
enter into a contract for the purchase of proper¬ 
ty,^- and may provide for the manner of payment.^® 
A written agreement, although denominated a 
“lease,” must be construed, as revealed by the re¬ 
citals and obligations thereof, to be an agreement 
for the purchase of the municipality of the prop¬ 
erty described therein for public uses,i^ and in this 
aspect may meet with insuperable constitutional and 
statutory obstacles to its validity and its enforce¬ 
ment against the municipality.^® 

Contracts of a municipal corporation under stat¬ 
utory power to purchase real estate are construed 
by the same laws that govern the contracts of pri¬ 
vate persons.^® 

§ 956. Purchase of Mortgaged Property 

According to some authorities, a municipal corpora¬ 
tion which does not have power to mortgage its property 
may not purchase and hold property which Is subject 
to a mortgage; but in some jurisdictions, at least, the 
rule does not prevent a purchase, otherwise permissible, 
of property encumbered by a mortgage If the municipal 
corporation is prepared to remove the encumbrance. 

While it has been held that the fact that, by the 
terms of the purchase of land, a municipal corpo¬ 
ration assumes a mortgage to which the land is 
subject does not render the transaction inopera- 
tive,^'^ according to some authorities, where a mu¬ 
nicipal corporation has no power to mortgage its 


Fnzcliaslng ezlstliig lease 

(1) The power of a municipal cor¬ 
poration to acquire by assisrnment an 
existing lease has been recognized.— 
Curtis V. Portsmouth, 39 A. 439, 67 
X.H. 439. 

(2) But the purchase of a long¬ 
term lease on apartment house in 
operation, by municipal corporation, 
especially In view of obligations as¬ 
sumed, was held unauthorized and 
therefore Invalid —^Hoskins v. City of 
Orlando, C.CA.Fla, 61 P.2d 901. 

1. N.T.—Smith v. Newburgh, 77 N. 
T. 130. 

48 G.J. p 1330 note 7. 

S. Ohio.—^Hines v. City of Belle- 
fontaine, 57 N.E.2d 164, 74 Ohio 
App. 393. 

Sxezclse of power 
An ordinance directing a munici¬ 
pal officer to advertise for bids for 
leasing of certain property with op¬ 
tion to purchase, and such officer's 
advertisement for bids constituted an 
exercise by municipal corporation of 
the power to acquire property by 


lease with privilege of purchase — 
Hines V. City of Bellefontaine, su¬ 
pra. 

3. Ohio.—^Hlnes v. City of Bellefon- 
taine, supra. 

4. Ohio.—^Hines v. City of Bellefon¬ 
taine, supra. 

5. Bental of voting maohlnes 
Under a particular statute munici¬ 
pal authorities were not authorized 
to receive voting machines by rental 
except where electors of the county 
had voted to adopt voting machines. 
—State ex rel. Fisher v. Sherman, 21 
N.E.2d 467, 135 Ohio St. 458. 

S. hllnn.—^Ambrozlch v. City of Eve- 
leth, 274 N.W. «36, 200 Minn. 473, 
112 A.L.R. 269. 

7. N.Y.—^Davies v. New Toric, 93 N. 
T. 260. 

43 C.J. p 1380 note 8. 

8. N.T.—Davies v. New York, su¬ 
pra. 

43 G.J. p 1330 note 8. 

Holding over generally see Landlord 
and Tenant S9 T3-77. 
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9. Tex.—San Antonio v. French, 16 
S.W. 440. 80 Tex. 676, 26 Am.S.R. 
763. 

43 C J. p 1330 note 9. 

l(h Miss.—^Edwards House Co. v. 

Jackson, 96 So. 170, 182 Miss. 710. 
11. Ky.—Walker v. Hlchmond, 189 
S.W. 1122. 173 Ky. 26. Ann.Cas. 
1918E 1084. 

15. Mich.—City of Pontiac v. Du- 
charme, 270 N.W. 764, 278 Mich. 
474. 

13. Wash.—Washington Water 
Power Co. v. Spokane, 164 P. 329> 
89 Wash. 149. 

44 C.J. p 78 note 88. 

14. Cal.—San Francisco v. Boyle» 
238 P. 965, 195 Cal. 426. 

15- Cal.—San Francisco v. Boyle,, 
supra- 

16. Cal.—Brown v. Sebastopol, 96 P. 
863, 168 Cal. 704. 19 L.R.A..N.S.,. 
178. 

43 C.J. p 1840 note 41. 

17. Mass.—Stoughton v. Paul, 63 N- 
E. 272, 173 Mass. 148. 
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property, it cannot purchase and hold propert 3 ' 
which is subject to a mortgage, even though it does 
not expressly obligate itself to pay the mortgage 
debt, for it must pay the debt or lose the propertj'.^S 
According to some authorities, a fair interpreta- 
tation of this rule is that the municipal corporation 
cannot purchase and continue to hold property sub¬ 
ject to a mortgage,19 and the rule does not neces¬ 
sarily prevent a municipal corporation from pur¬ 
chasing property desirable and necessary for its 
corporate purposes merely because it is encumbered 
by a mortgage, if such corporation is prepared to 
remove the encumbrance-^® 

The power of a municipal corporation to pledge 
or mortgage property generally is considered infra 


§ 963. Purchases of property as within constitu¬ 
tional and statutory limitations on municipal in¬ 
debtedness are discussed infra § 1852.' 

§ 957. Mode of Acquisition 

As a general rule, In the absence of legal restriction 
or limitations, a municipal corporation may acquire prop¬ 
erty by the usual modes of acquisition; but, if a par- 
ticular mode of acquisition Is prescribed, It Is essential 
to follow such mode. 

Authority on the part of a municipal corporation 
to acquire property may include any usual mode of 
acquisition, not prohibited by iaw,2i as by deidse or 
bequest,22 by purchase,23 by exchange of proper- 
ty,24 by gift,25 by deed of conveyance from private 
individuals or corporations,^® and may include 


18. Md.—Corpus JUzls cited In Van 
Reuth V. Mayor and City Council 
of Baltimore. 170 A. 199, 201, 165 
Md. 651. 

43 C.J. p 1330 note 12. 

Tw TIHwaIm 

(1) There Is some authority recog- 
ziislnff the text rule.—Stripe v. City 
of Waukegan. 254 Ill.App. 74. 

(2) On a subsequent appeal in the 
same case, however, It was held that, 
since the contract of purchase of the 
particular property was not ultra 
vires, the contract would not be void, 
even though the municipal corpora¬ 
tion did not have power to assume 
the mortgage.—Stripe v. Yager, 180 
N.E. 915, 348 111. 362. 

19. Md.—^Van Reuth v. Mayor and 
City Council of Baltimore, 170 A. 
199, 165 Md. 651. 

ao. Md.—^Van Reuth v. Mayor and 
City Council of Baltimore, supra. 

21. Ind.—Leeds v. Richmond, 1 N.E. 

711, 102 Ind. 372. 

43 C.J. P 1337 note 11. 

Acquisition by: 

Adverse possession see Adverse 
Possession S 6. 

Condemnation under power of em¬ 
inent domain see Eminent Do¬ 
main S 23. 

Lease see supra S 954. 
antxy on land with consent of owner 

(1) Owner’s consent to entry on 
land by city to improve It created 
an equity against the owner for con¬ 
veyance to city on payment of equi¬ 
table compensation.—^Yara Engineer¬ 
ing Corp. V. City of Newark, 42 A.2d 
632, 13'6 N.J.Eq. 463. 

(2) Municipal corporation was at 
liberty to abandon part of land, 
which was done by subsequent agree¬ 
ment of the parties.—Yara Engineer¬ 
ing Corp. V. City of Newark, supra. 
Vhder Spanish and Prench laws 

Spanish and French laws at one 
time applicable to places now a part 
of the United States Imposed certain 
limitations as to the mode of acquisi¬ 


tion by communities and cities of ti¬ 
tle to. and the right to use, real 
pro-perty.—^De Armas v. New Orleans, 
5 La. 132, error dismissed 9 Pet. 234, 
9 L.Ed. 104—43 C.J. p 1339 note 36- 

22. Alaska.—Cochran v. City of 
Nome. 10 Alaska 425. 

Mass.—^White v. Treasurer of Way^ 
land. 173 N.E. 701, 373 Mass. 468. 
N.Y.—Rowlee v. Durfey, 237 N.Y.S. 
539, 227 APP.D1V. 219—In re OUv- 
ers’ Will, 42 N.Y.S.2d 865. 

43 C.J. p 1337 note 12. 

MimlolpaUty of foreign state or 
country 

(1) It has been held that a munici¬ 
pality situated in a foreign country 
which, by the law df its domicile, 
was entitled to take by bequest could 
take a share of testator's personal 
property by bequest in a will probat¬ 
ed In the state.—^In re Qehrig's Es¬ 
tate. 27 N.E. 784, 128 N.Y. 537. 12 L. 
R.A 620, 37 N.Y.St. 789. 

(2) It has also been held that a de¬ 
vise of a remainder In fee of real 
property to a municipal corporation 
situated In a foreign country was au¬ 
thorized by statute.—^Larkin v. 
Washington Loan & Trust Co.. 31 F. 
2d 635, 68 App.D.C. 391, certiorari 
denied 49 S.Ct. 481, 279 U.S. 867. 73 
L.Ed. 1004. 

(3) Where the capacity of a for¬ 
eign municipal corporation to take 
under a will under the laws of the 
country where it was created has 
been shown, the presumption that 
such capacity continues has been giv¬ 
en effect.—^In re Gehrig's Estate. 27 
N.E. 784, 126 N.Y. 637, 13 L.R.A 630. 
37 N.Y.St. 789. 

(4) Where the charter of a mu¬ 
nicipal corporation of another state 
authorized it to purchase, recelva 
and hold real property within the 
limits of such corporation, but did 
not authorize it to take or hold prop¬ 
erty beyond those limits, it was held 
that It could not take, under a devise, 
land situated In the state of the for¬ 
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um.—^Boyce v. St. Louis, 29 Barb., 
N.T., 650, 18 How.Pr. 125. 

Devise of property subject to mort- 
gage 

Md.—^Van Reuth v. Mayor and City 
Council of Baltimore. 170 A 199. 
165 Md. 651. 

23: Ohio.—State ex rel. Fisher v. 
Sherman, 21 N.E.2d 467, 135 Ohio 
St. 458. 

43 C.J. p 1338 note 13. 

Gift distingnlshed 

The conveyance of land to a village 
on an agreement by the village to 
pay for It constitutes a sale of land, 
and not a gift,—Scarborough Prop¬ 
erties Corporation v. Village of Bri- 
arcllff Manor. 16 N.E.3d 369, 278 N. 
Y. 370. 

24i Colo.—Chitwood v. City and 
County of Denver, 201 P.2d 605. 
S.C.—Carter v. City of Greenville, 
178 S.E. 508, 175 S.C. 130. 

25. AlaskEL—Cochran v. City of 
Nome, 10 Alaska 425. 

N.Y.—Rowlee v. Durfey, 237 N.Y.S. 
589, 227 App.Dlv. 219—Village of 
Watkins Glen v. Hager, 252 N.Y.S. 
146, 140 Misc. 81*6, affirmed 254 N. 
Y.S. 1016, 234 App.Div. 904. 

43 C.J. p 1338 note 14. 

Expense of TnalTitaiTilng property 
Municipal corporation may acquire 
land by gift, even though the mu¬ 
nicipality will be put to expense in 
maintenance of the property donat¬ 
ed.—Schneider v. Grand Rapids, 179 
N.W. 285, 211 Mich. 899—43 OJ. p 
1338 note 15. 

28. N.Y.—Rowlee v. Durfey, 237 N. 

Y.S. 639, 227 App.Dlv. 219. 

43 C.J. p 1388 note 16, p 1339 note 
25 [el. 

Fnzpose and oonsiderarlou 

(1) Evidence failed to establish 
that quitclaim deeds executed to city 
conveying grantor’s leasehold Inter¬ 
est In property on which dumping 
pit was located were delivered to 
city solely for purpose of obtaining 
a cancellation of taxes on ground um. 
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acquisition of property by assignment,27 by 
statutor}' grant from the state,28 by redemption 
from a sheriff’s sale,29 or by dedication,80 in the 
absence of restrictions, a municipal corporation may 

purchase property on credit as well as for cash.s^- 

■ 

If the charter or statute prescribes a particular 
mode of acquiring property, that mode must be 
followed ;32 but mere delegation by the legislature 
to a municipality of the right to acquire property 
under the power of eminent domain does not nec¬ 
essarily exclude the power to do so by purchase.23 

Sometimes the power to purchase property for 
a municipality is vested in the governing body;24 
but it may, subject to limitations,25 appoint a com¬ 
mittee to make a purchase.26 A statute or charter 
may require the concurrent action of the govern¬ 
ing body and some other body27 or person.22 A 
statute providing that, at the request of any de¬ 
partment, the municipal council may purchase land 
for a municipal purpose requires such request as a 
condition to any purchase of land.29 A statutory 
provision that no person shall have power to pur¬ 
chase property for a municipal corporation unless 
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specifically authorized by the statute is a limita¬ 
tion on the power to purchase.^® 

According to some authorities, the action of the 
municipality as to personalty may be showm by 
resolution.41 As to realty, however, the more sol¬ 
emn form of ordinance may be necessary to bind 
the corporation,42 and a mere resolution may be 
insuflScient for that purpose,^® at least if it is un- 
reasonable,44 but statutes sometimes authorize ac¬ 
tion by resolution.45 It has been held that the leg¬ 
islature may authorize the transfer of title to prop¬ 
erty to any subdivision of the state for public use 
without any written instrument.48 

Failure to comply with statutory formalities of 
purchase, prescribed in an unconstitutional statute,, 
does not impair title.47 A mere irregularity in the 
exercise of power conferred does not exempt a 
municipality from equitable consequences of the 
acquisition of property 48 

Acceptance or nonacceptance of grant. In order 
to make a municipality liable for the price of land 
purchased by it, there must be a valid delivery and 
acceptance of a deed thereof,49 although it has been 


MUNICIPAL CORPORATIONS 


der the pit and that thereafter deed 
was to be Invalidated.—Southwest¬ 
ern Inv. Corp. V. City of Los An¬ 
geles. 165 P.2d 497. 72 CalA.pp 2d 689. 

(2) Evidence Justified finding that 
such deeds were executed and deliv¬ 
ered for full and fair consideration, 
and that there was no taking of pri¬ 
vate property by defendant city for 
public use without Just compensa¬ 
tion.—Southwestern Inv. Corp. v. 
City of Los Angeles, supra. 

27. N.T.—Howlee v. Durfey, 237 N. 
Y.S. 539, 227 App.Div. 219. 

2& Ala.—^Mobile Transp. Co. v. Mo¬ 
bile, 30 Sa 645, 128 Ala. 335. 86 
Am S.R. 143, 64 L.R.A. 333. 

29. Cal.—^People v. Doane. 17 Gal. 
476. 

sa U.S.—U. S. V. Illinois Cent. R. 
Co.. lU.. 14 S.Ct. 1016, 154 U.S. 225. 
38 L.Ed. 971. 

43 C.J. p 1338 note 21. 

Acceptance of dedication by munici¬ 
pality see Dedication §5 39, 40. 
DedlcatloiL for benefit of citizens and 
residents of municipality 
A municipality may become vested 
by private dedication with lands de¬ 
voted to the use and benefits of its 
own residents and citizens.—Camp¬ 
bell V. Town of Hamburg. 281 N.Y.S. 
758, 156 Misc. 134. 

3L N.Yd—Ketchum v. Buffalo, 14 N. 
Y. 366. 

43 CLJ. p 1338 note 24. 

32. Ind.—Leeds v. Richmond, 1 N. 

B. 711, 102 Ind. 872. 

43 C.J. p 1339 note 25. 


Repeal of statute resulting refeveo^ 
dum 

(1) Statute authorizing purchase 
of real property without approving 
vote of qualified electors if proposal 
received unanimous affirmative vote 
of mayor and. governing body re¬ 
pealed statute requiring submission 
to qualified electors of question as to 
purchase of real property of a value 
in excess of a specified amount.— 
Dr. P. Phillips Inv. Co. v. City of Or¬ 
lando. 152 So. 867, 113 Fla. 843. 

(2) Necessity of authorization of 
contracts by voters generally see in¬ 
fra i 994. 

33. Ind.—Leeds v. Richmond, 1 N.E. 
711. 102 ind. 372. 

43 CJr. p 1389 note 26. 

34. N.J.—Green v. Cape May, 41 N. 
J.Law 45. 

35. N.J.—Schwartze v. Camden, 76 
A. 647, 77 N.J.Bq. 186. 

43 C.J. p 1339 note 32. 

33. N.Y—^Kramrath v. Albany, 28 
N.E. 400. 127 N.Y. 676. 

43 C.J. p 1339 note S3. 

Authority of committee generally see 
supra S 408. 

37. Wis.—Lauenstein v. FOnd du 
Lac, 28 Wis. 336. 

33. Md.—Renshaw v. Grace. 142 A. 
99, 155 Md. 294. 

Wis.—^Wlnninger v. Waupun, 197 N. 

W. 249, 183 Wis. 82. 

Council and mayor 

U.S.—Hoskins V. City of Orlando. C. 

C.A.Fla., 61 F.2d 901. 

Md.—Renshaw v. Grace, 142 A. 99. 
166 Md. 294. 


sa Mass.—Shea v. Inspector of 
Buildings of Quincy, 88 N.E3.2d 
457. 

Meaning of **d^artmant*’ 

The word "department," as used in 
a statute such as is set forth in the 
text, has been construed to mean an 
executive or administrative depart¬ 
ment of city government, and not thp 
city council as legislative department 
of city.—Shea v. Inspector of Build¬ 
ings of Quincy, supra. 

4a N.Y.—^Wooley v. City of Schen¬ 
ectady. 236 N.Y.S. 104, 226 App. 
Div. 383. 

41. N J.—Green ▼. Cape May, 41 N. 
J.Law 45. 

43. Pa.—^Fuller v. Scranton, 1 Peu 
Co. 405. 

43. Tex —^Beaumont v. Matthew 
Cartwright Land, etc., Co., Civ. 
App., 224 S.W. 689. 

44. N.J.—Mundy v. Water Com’rs, 
66 A. 896, 76 N.J.Law 25, affirmed 
71 A. 693, 76 N.J.Law 701. 

43 aj. p 1339 note 30. 

45. Wis.—^Mitchell Properties v* 
City of Milwaukee, 13 N.W.2d 508, 
245 Wis. 96. 

4a Mass.—^In re Opinions of the 
Justices, 199 N.E. 638. 293 Mass. 
589. 

47. N.J.—Coward v. Bayonne, 61 A. 

490, 67 N.J.Law 470. 

4ta Iowa.—Duntz v. Ames Cemetery 
Assoc.. 186 N.W. 443, 192 Iowa 
1841. 

48 C.J. P 1839 note 88. 

4a Vt.—^Pitkin V. Montpelier, 32' 


506 



63 C.J.S. 


MUNICIPAL CORPORATIONS 


held that a grant of land by the legislature to a 
municipal corporation executes itself and requires 
no acceptance by the municipality.SO 

§ 958. Purposes of Municipal Acquisition 

A municipal corporation may acquire and hold such 
property aa may be necessary to the proper exercise of 
its municipal functions. 

A municipal corporation may at common law, 
and generally by express charter or statutory pro¬ 
vision, purchase or otherwise acquire and hold all 
such property, real and personal, as may be nec¬ 
essary to the proper exercise of any power spe¬ 
cifically conferred or essential to those purposes 
of municipal government for which it was creat¬ 
ed,even though it has no immediate need there- 
for,52 and, having purchased property for munici¬ 
pal purposes, a municipality may hold it after it is 
no longer necessary for such purposes.B3 

A municipality lacks power or authority to pur¬ 
chase or otherwise acquire or hold property for a 


§ 958 

purpose not within the powers specifically conferred 
on it or essential to carry cut the objects of its 
creation,54 and it has been held that an ordinance 
appropriating property for a public purpose must 
set out the particular purpose so that the courts may 
judge as to whether or not it is a public purpose 
within the contemplation of the law.55 As a rule, a 
municipal corporation cannot purchase property in 
aid of any private enterprise, however laudable its 
purpose or useful its encouragement.® 8 Where a 
municipality purchases or leases property for its 
own use, the transaction is not invalidated by the 
fact that it allows the premises also to be used for 
other purposes of a public nature and, where a 
municipality takes a conveyance of land for a le¬ 
gitimate corporate purpose, its title is not divested 
by a change of purpose.®* On the other hand, mon¬ 
ey of a municipality may not be used to acquire 
property ostensibly for a public purpose which is 
thereafter diverted to the benefit of private per¬ 
sons.®® The purpose of a city in purchasing prop¬ 
erty cannot be invoked to limit or qualify the es- 


A. 671. 86 Vt 467, Axin.Cas.l9l4D 
600. 

48 a J. p 1839 note 89. 

Aooeptauoe of deed by rneyox held 
not autborlzed 

Vt.—^Pitkin V. Montpelier, supra. 

48 C.J. p 1389 note <39 [a] (2). 

60l N.J.—^Easton, etc., R. Co. v. Cen¬ 
tral R. Co., 19 A. 722. 62 N.J.Law 
267. 

51. Ely.—^Board of Councllmen of 
City of Frankfort v. White, 6 S. 
W.2d 699. 224 Ky. 670. 

17. Y.—Corpus juzls quoted In Tomp¬ 
kins V. City of New York, 264 N. 
Y.S. 209. 214, 284 App.Div. 79— 
Rowlee v. Durfey, 237 N.Y.S. 639, 
227 App.Div. 219, on reargument 
adhering to Judgment 236 N.Y.S. 
430, 227 App.Div. 769—^Village of 
Watkins Glen v. Hager. 262 N.Y.S. 
14*6, 140 Mlsc. 816, affirmed 254 
N.Y.S. 1016, 234 App.Div. 904. 

48 aJ. P 1880 note 18. 

Xkease 

A municipal corporation may pur¬ 
chase and take an assignment of a 
lease for municipal uses.—Curtis v. 
Portsmouth, 39 A. 439, 67 N.H. 506. 
Statutory provisions 

(1) One of the aims of statute au¬ 
thorizing city aldermen to purchase 
or otherwise acquire land for any 
municipal purpose for which acquisi¬ 
tion of land 18 not otherwise author¬ 
ized by statute was to enlarge pow¬ 
ers of municipalities to purchase and 
take land needed for municipal pur¬ 
pose where that power was not given 
by any other statute.—^Burnham v. 
Mayor and Aldermen of Beverly. 85 
N E.2d 242, 809 Mass. 888, 185 A.L.R. 
750. 


(2) Statute authorizing city to ac¬ 
quire property for “use” of city au¬ 
thorised city to acquire property for 
“benefit” of city, regardless of 
whether property Is devoted to gov¬ 
ernmental purposes or private pur^ 
poses of city.—Carter v. City of 
Greenville. 178 S.E. 508, 175 S.C 130. 

62. Fla.—^Merrell v. St Petersburg, 
76 So. 699. 74 Fla. 194. 

63. Mo.—^Kennedy v. Nevada, 281 S. 
W. 56, 222 Mo.App. 459. 

6^ Ala.—State ez ret Radcliff v. 
City of Mobile. 155 So. 872, 329 
Ala. 93. 

Mass.—Wright v. Walcott 131 N.E. 
291, 238 Mass. 432. 

Ohio.—Joseph Schonthal Co. v. Vil¬ 
lage of Sylvania, 21 N.E.3d 1008, 
60 Ohio App. 407. 

43 CJ. P 1330 note 17—44 C.J. p 1329 
note 6 [c]. 

Judicial questioB 

Whether property is acquired for 
a public, and therefore a proper, pur¬ 
pose, or for a private purpose and 
therefore unauthorized. Is a Judicial 
question to be determined according 
to the preponderance of the evidence. 
—^Bums v. Essling, 194 N.W. 404, 
156 Minn. 171. 

Overthrowing presnmptiou 

Presumption that all municipally 
owned real estate Is held for munici¬ 
pal purposes, in trust for public may 
be overthrown on appropriate pro¬ 
ceedings, either at law or in equity. 
—City of Sanford v. Dofhos Corpora¬ 
tion, 156 So. 142, 115 Fla. 796. 
IJUiLeaded land 

A mimlcipal corporation may not | 
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provide, in an ordinance for improv¬ 
ing a certain district, for the sur¬ 
render to the municipality of land' 
not needed or available for munici¬ 
pal uses.—Gregg v. Baltimore, 56 
Md. 256. 

55. Fla.—^Northern Inv. Corporation 
V. City of Cocoa, 158 So. 889, 118 
Fla. 405. 

Payment of debt of municipality is 
public purpose for which land may be 
appropriated.—Northern Inv. Corpo¬ 
ration V. City of Cocoa, supra. 

The test of public use either under 
statute authorizing city to acquire 
land by purchase or under statute 
authorizing acquisition by eminent 
domain is the same, and any author¬ 
ized public undertaking is one for 
public use, without limitation to 
strictly governmental functions.— 
Leary v. City of Manchester, 21 A. 
2d 156, 91 N.H. 442. 

56. Iowa.—Strahan v. Malvern, 42 
N.W. 869, 77 Iowa 464. 

48 C.J. p 1831 note 88. 

57. Ark.—^Halbut v. Forrest City, 34 
Ark. 246. 

43 OJ. p 1331 note 19. 

68. U.S.—U. S. V. Case Library, C.C. 
Ohio, 98 F. 612, affirmed 104 F. 
711, 44 C.C.A. 161. 

Tenn—^Newman v. Ashe, 9 Bazt. 380. 
Validity of title where purpose for 
which land was acquired becomes 
impossible of fulfilment see supra 
S 958. 

66. Mass.—^D. N. Kelley & Son v. 
Selectmen of Town of Fairhaven, 3 
N.E.2d 241, 294 Mass. 570. 



§ 958 


MUNICIPAL CORPOBATIONS 


63 C.J.S. 


tate granted by a deed containing no restrictions as 
to use.®® 

City purpose. While it is impossible to formu¬ 
late a proper definition of what is meant by a city 
purpose,®i there are two things that are necessary: 
(1) The purpose must be primarily the benefit, use, 
and convenience of the city, as distinguished from 
that of the public outside of it, although they may 
be incidentalb" benefited, and the work be of such 
a character to show plainly the predominance of 
that purpose. (2) The thing to be done must be 
within the original range of municipal action.®^ 
Generally, the purpose must be necessarj’ for the 
common good and general welfare of the people of 
the municipality, sanctioned by its citizens, public 
in character, and authorized by the legislature.®® 

Conditions. Where a municipal corporation ac¬ 
quires title to property subject to certain public us¬ 
es, the terms of the grant must be observed,®^ and, 
where a statute authorizes a municipal corporation 


to take property for a special purpose or on special 
conditions only, it cannot take the property for an¬ 
other purpose or on other conditions.®® 

I 959 . -Particular Purposes 

A municipal corporation may acquire and hold prop¬ 
erty for various purposes germane to Its proper functions. 

In application of the rules discussed supra § 958, 
it has been held that a municipal corporation may 
purchase or acquire property for various municipal 
purposes,®® such as burial grounds,®7 legitimate 
charitable uses,®® dumps, waste disposal stations, 
and incinerators,®® memorials,^® and settlement of 
debts.71 A municipality may take a lease of prem¬ 
ises to provide accommodations for the perform¬ 
ance of corporate duties and work by its officers 
and agents'^® and alter or fit up the premises for 
such purposes.^® 

On the other hand, the power of a municipality 
to acquire or hold property for some purposes has 


60. Ho.—NeU ▼. Kansas City, 188 S. 
TV. 919. 194 Mo.App. 282. 

61. Ky.—^Lexington v. Kentucky 

Chautauqua Assembly. 71 S.TV. 943. 
114 Ky. 781. 24 Ky.L. 1568. 

11 C.J. p 792 note 76. 

62. Ky.—^Lexington v. Kentucky 

Chautauqua Assembly, 71 S.TV. 943. 
114 Ky. 781. 785, 24 Ky.L. 1668. 

N.T.—In re New York, 2 N.B. 642. 
99 N.Y. 569. 

63. N.T.—Sun Printing, etc., Assoc. 
V. New York. 46 N.B 499, 152 N.Y. 
257, 265, 37 L.R.A. 788. 

64. Hass.—^Lowell v. City of Boston, 

79 N.R2d 713, 322 Msuss. 709, ap¬ 
peal dismissed Pierce v. City of 
Boston, 69 S.Ct 84. 335 U.S. 849. 
93 L Ed.- 

Statement of pnzpose In resolution 
authorizing the mayor to purchase a 
lot in the name of the city for a 
designated purpose and such a state¬ 
ment contained m the deed were no 
part of the contract of sale, but 
were merely declarations of public 
use without which on the face of the 
deed and resolution the city would 
have been acting in a private capa¬ 
city and ultra vires.—Anderson v. 
Thomas, 117 So. 573, 166 La. 512. 

65. Cal.—Glass v. Asbury. 49 Cal. 
671. 

43 C.J. p 1332 note 52. 

66. Conn.—^Borough of Fenwick ▼. 
Town of Old Saybrook, 47 A2d 849. 
133 Conn. 22. 

Del.—^Drexler v. Commissioners of 
Town of Bethany.Beach, 135 A. 484. 
16 Del.Ch. 214. 

Fla.—Trudnak v. Gustafson, 188 So. 
494, 133 Fla, 834—Bollck y. State, 
117 So. 387. 95 Fla. 982. 


Idaho.—Beus v. City of Soda Springs, 
107 P.2d 151. 62 Idaho 1. 

Iowa.—Golf View Realty Co. v. Sioux 
City, 269 N.TV. 451, 222 Iowa 433. 
Ky.—^Miller v. City of Georgetown, 
191 S.TV.2d 403, 301 Ky. 241. 

Me.—^Buzzell v. City of Belfast, 160 
A. 21. 181 Me. 185. 

Mass.—^Merrymount v. Metropolitan 
Dist. Commission, 172 N.E. 693, 272 
Mass. 457. 

Minn.—Kendrick v. City of St Paul, 
6 N.TV.2d 449, 213 Minn. 283. 

Mo.—^Aquamsi Land Co. v. City of 
Cape Girardeau, 142 S.W.2d 332, 
346 Mo. 624. 

N.Y.—Campbell v. Town of Ham¬ 
burg. 281 N.Y.S. 768, 156 Mlsc. 
134. 

N.C.—Dudley v. City of Charlotte, 
27 S.E.2d 732, 223 N.C. 638—City of 
TVinston Salem v. Smith. 8 S.E.2d 
328, 216 N.C. 1. 

Pa—City of New Castle v. Lawrence 
County, 44 A.2d 589, 868 Pa 176. 
Tenn.—^Darwin v. Town of Cooke¬ 
ville, 97 S.W.2d 838, 170 Tenn. 
508. 

Tex.—City of Stamford y. King, Ciy. 
App., 144 S.W.2d 923, error re¬ 
fused. 

Acquisition of property for purposes 
of particular public improyements 
see Infra SS 1041-1061. 

Pnmishing offloes and zooms 
A municipal corporation may take 
personal property In order suitably 
to furnish public buildings, offices, 
and rooms.—^Reynolds y. Albany, 8 
Barb., N.Y., 697—43 C.J. p 1331 note 
83. 

FazUng meter 

The acquirement of parking meters 
by municipalities is incidental to 
exercise of authority to regulate 
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traffic, and hence constitutes a mu¬ 
nicipal purpose for which munici¬ 
palities may acquire property by 
lease with priyllege of purchase.— 
Hines y. City of Bellefontalne, 57 
N.E.2d 164, 74 Ohio App. 393. 

67. Ark.—Ft. Smith v. Wilson, 146 
S.TV. 733. 100 Ark. 587. 

43 C.J. p 1331 note 27. 

68L Cal.—^In re Robinson, 63 Cal. 
620. 

Tex.—Carroll y. City of Beaumont, 
Ciy.App., 18 S.W.2d 813, error re¬ 
fused. 

69. Ill.—Consumers' Co. v. Chicago. 

145 N.E. 114, 313 Ill. 408, 417. 

43 C.J. p 1381 note 28. 

76, Mass.—^Imperishable Arts v. 
City of Cajnbrldge, 176 N.E. 62. 
275 Mass. 6. 

Flotiize of war dead. 

City had authority to purchase pic¬ 
tures of men and women who died 
In World War to be dedicated as 
memorlala—^Imperishable Arts v. 
City of Cambridge, supra. 

71- N.Y.—^BufEklo y. Bettlnger, 76 
N.Y. 898. 

Ibaad 

A municipally may take land to 
settle a debt due from a defaulting 
officer, if necessary to save the 
debt.—Phipps V. Morrow, 49 Ga. 37. 
Promissory notes 

A municipal corporation may take 
and hold promissory notes executed 
by a defaulting officer as security 
for the payment of his Indebtedness. 
—Buffalo y. Bettinger, 76 N.Y. 398. 

72. N.Y.—Witt y. New York, 29 
N.Y.Super. 441. 

73. Cal.—People y. Hkrris, 4 Gal. 9 . 
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been denied,'^^ such as for litigation'^5 or for re¬ 
ligious purposes.^® It may not purchase or lease 
property merely for the purpose of aiding or mak¬ 
ing a donation to the state or general govern- 
ment^7 or another municipality.'^® 

Police and fire departments. A municipal cor¬ 
poration, as discussed infra § 1041, has power to 
acquire, furnish, and hold such buildings or rooms 
as may be necessary for the use of its police and 
fire departments, and the power to maintain a fire 
department or to suppress fires necessarily im¬ 
plies power to purchase machines and apparatus 
suitable for that purpose.^® A municipality may 
also purchase arms and other personal property 
necessary for its police department.®® 

Investment and speculation, A municipal cor¬ 
poration may not acquire property for purposes of 
investment®! or speculation,®^ nor may it become 
a dealer in real estate.®® Thus it may not erect a 
building for the mere purpose of renting it out,®^ 
or take a lease of property merely for the purpose 
of deriving revenue therefrom by subletting or oth¬ 
erwise,®® or purchase and run a manufacturing es¬ 
tablishment.®® It has been held, however, that a 
municipality may receive a devise of a coal mine 


for experiment and operation ;®7 and that it may, 
for sanitation, buy up lands for improvement and 
resale.®® Moreover a municipal corporation may 
acquire property- for public purposes even though 
such property is also to be used in part for produc¬ 
ing income.®® 

§ 960. - Power to Take and Hold Proper¬ 

ty in Trust 

A municipal corporation may acquire and hold prop¬ 
erty In trust for municipal purposes. 

The power of a municipal corporation to act as 
trustee depends on the character of the trust.®® 
A municipal corporation has the capacity and pow¬ 
er to take and hold real or personal property, by 
devise, bequest, or deed of gift, in trust for pur¬ 
poses of a public nature germane to the objects of 
the corporation,®! even though the object may be 
one which the municipality could not carry out at 
the public expense.®® It has been held that a mu¬ 
nicipality may not, however, in the absence of a 
grant of power, accept and hold property on a 
purely private trust.®® 

§ 961. Sale or Disposal of Property 

One purchasing property from a municipal corporation 


74i Minn.—Burns v. Essllnsr. 194 
N.W. 404. 156 Minn. 171. 

Va.—^Duncan v. Lynchburg-, 34 S.B. 

964, 48 L.R.A. 331. 

Asnusement purposes 
A city has no authority to own 
and support a hockey rink, where 
contests between rival hockey teams 
are staged for the entertainment of 
those paying an admission fee.— 
Bums V. Essling, 194 N.W. 404, 156 
Minn. 171. 

75. R.I.—Place v. Providence, 12 
R.I. 1. 

43 C.J. p 1331 note 40. 

78-- Ky.—Mayavllle v. Wood, 43 S. 
W. 403, 10.2 Ky. 263, 19 Ky.L. 1292, 
39 L.R.A. 93. 

77. Ill.—^Livingston County v. Wel¬ 
der. 64 Ill. 427. 

43 C.J. p 1382 note 46. 

78. Ark.—^Halbut v. Forrest City, 34 
Ark. 246. 

43 C.J. p 1332 note 47. 

78. Ind.—Citizens' Bank of Ander¬ 
son V. Town of Burnettsville, 179 
N.E. 724, 98 Ind.App. 92. 

43 C.J. p 1332 note 54—44 aJ. p 
1117 note 14. 

Power to Incur indebtedness for fire 
equipment see Infra 5 1245. 

8a N.Y.—State v. Buffalo, 2 Hill 
434. 

48 C.J. p 1832 note BS, 

81. U.S.—^Hoskins v. City of Orlan¬ 
do. Fla., aCJLFla., 51 F.2d 901. 


Ga.—^Hunmeutt v. Atlanta. 80 S.E. 

500, 104 Ga. 1. 

Apartmant house 

Purchase hy municipal corporation 
of apartment house m operation is 
so remote from ordinary purposes of 
municipal government that purchase 
is not presumptively valid, but ap¬ 
parently invalid.—Hoskins v. City of 
Orlando, Fla., C.C.A.Fla., 61 F.2d 
901. 

BusliLess enterprise 
A municipality cannot acquire 
realty for Investment purposes or for 
purpose of Joining with other In¬ 
dividuals or entities in furtherajice 
of some business enterprise.—Gilbert 
V. City of Dayton, Ohio App., 59 N.R 
2d 954. 

82. Ill.—Champaign v. Harmon, 98 
Ill. 491. 

83L Colo.—^Hayward v. Red Cliff, 86 
P. 795, 20 Colo. 33. 

43 C.J. p 1332 note 43. 

84. Vt.—Bates v. Bassett 16 A. 200, 
60 Vt 630, 1 L.r..A. 166. 

85. PcL—^Bloomsburg Land Impr. Co. 
V. Bloomshurg Borough, 64 A. 602, 
215 Pa. 452. 

43 C.J. p 1832 note 45. 

8a Me.—^In re Opinion of Justices, 
58 Me. 590. 

48 C.J. p 1332 note 48. 

87. Kan.—Delaney v. Sallna, 9 P. 
271, 84 Kan. 532. 

8a La .—New Orleans First Munici¬ 
pality V. McDonough, 2 Rob. 244. 
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8a Ky.—Masonic Widows* & Or¬ 
phans' Home V. City of Corbin, 17 
S.W.2d 215, 229 Ky. 875. 

90. X.H.—^Keene v. Union School 
Dlst, 200 A. 514, 89 X.H. 4T7. 

Mumcipal power to acquire and hold 
property in trust for charitable 
uses see Charities § S3. 

Trader statn-fce 

Under statute authorizing city to 
hold property In trust for certain 
specified purposes and for any other 
public purpose not foreign to "their 
institution or incompatible with ob¬ 
jects of their organization," the 
city's qualification to act as trus¬ 
tee depends on the purpose of the 
trust; and the municipality may act 
as trustee only when It Is the bene¬ 
ficiary of the trust—Keene v. Uhion 
School Dlst., supra. 

91. Alaska.—Coipiis Jliris cited la. 
Cochran v. City of Xome, 10 Alas¬ 
ka 425, 436, 437. 

N.H.—^State v. Federal Square Cor¬ 
poration, 3 A.2d 109, 89 X.H. 538. 
Pa.—Wentz v. City of PhiladelphUu 
151 A. 883, 301 Pa. 261. 

43 C.J. p 1386 note 88. 

98. Alaska.—Corpus Juris cited la 
Cochran v. City of Xome, 10 Alas¬ 
ka 425, 436, 437. 

43 C.J. p 1336 note 89. 

9a Pa.—^In re Franklin, 24 A. 626, 
150 Pa. 487, 80 Am.R. 817. 

43 C.J. p 1337 note 9. 
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acts at his peril with respect to Its authority to dispose 
of the property. 

The rule of caveat emptor applies in the purchase 
of property from a municipal corporation,and the 
rule that persons contracting* with a municipality 
must at their peril inquire into the power of the 
corporation and its officers to make the contract, as 
discussed infra §§ 979, 986, is applicable to con¬ 
veyances of real estate.®® 

§ 962. -Power to Sell or Dispose of 

Property in General; Delegation 

a. In genera] 

b. Change of use 

c. Exercise of power; delegation 

a. In General 

Ordinarily a municipal corporation may sell or other¬ 
wise dispose of property held for private or proprietary 
purposes, but may not do so in respect of property held 
for public or governmental purposes unless authorized by 
law. 

It has been broadly stated that a municipal cor¬ 
poration is authorized to convey such real and per¬ 
sonal e:tate as its purposes may require,®® and it is 
generally held that a municipal corporation may dis¬ 


pose of its property in the same manner as a pri¬ 
vate person unless the property is held in trust or 
dedicated for a public purpose.®*^ In this connec¬ 
tion the courts stress the double nature of the cor¬ 
poration and its functions, public or governmental 
and private or proprietary.®® With respect to 
property held by a municipal corporation in its gov¬ 
ernmental capacity, it lacks the power of disposi¬ 
tion accorded a private owner, and, in the absence 
of legislative authorization, it may not sell or oth¬ 
erwise dispose of such property.®® On the other 
hand, a municipal corporation may, as a general 
rule, alienate without legislative sanction property 
which it holds in its private or proprietary capaci- 
ty,i and property acquired and held for general mu¬ 
nicipal purposes is subject to its discretionary power 
of use and disposal® if not needed for a municipal 
purpose.® The mere fact that property cannot be 
enjoyed by individual members of the public as can 
parks or streets does not deprive it of its public 
character within the rule forbidding alienation.^ In 
the absence of constitutional restriction® a munici¬ 
pality may be expressly or impliedly authorized to 
dispose of property held for a public purpose,® but 
in the absence of clear legislative intent no such 


94. Me.—-Lavoie v. City of Auburn, 
14S A. 143, 128 Me. 412. 

95h Wla.—Walaroan v. Wagner, 278 
N.W. 418, 227 Wia. 193. 

86. Mo.—Chambera v. St. Louia, 29 
Mo. 543, 574. 

44 C.J. p 1826 note 62. 

97. Ark.—^Leater v. Walker, 9 S.W. 
2d 323, 177 Ark. 1097. 

Or.—^Blaaer v. Dallea City, 137 F.2d 
991, 171 Or. 441—Dlz v. Port of 
Port Orford, 282 P. 109, 131 Or. 
157. 

98. N.M.—^Pedmer v. Albuquerque, 
142 P. 929, 19 N.M. 285, L.RJL 
1916D 1106. 

43 C.J. p 1340 note 47. 

Tlie teat whether uae of property 
by city 18 public or private conaiata 
In whether the uae is made by the 
city in its governmental capacity or 
in its proprietary capacity.—^Buck- 
huut V. City of Newport, 27 A.2d 
317, 68 R.I. 280, 141 A.L.R. 1440. 

99. Ala.—City of Bessemer v. Huey, 
22 So.2d 326, 247 Ala. 12. 

Ky .—Southeastern Greyhound Lines 
V. City of Lexington. 186 S.W.2d 
201, 299 Ky. 510. 

Mich.—Curry v. City of Highland 
Park, 219 N.W. 745, 242 Mich. 614. 
ILI.—Corpus Jnzls oited in Buckhout 
V. City of Newport, 27 A.2d 317, 
321. 68 R.I. 280. 141 AL.R. 1440— 
Newport Hospital v. Ward, 188 A. 
671, 66 R.I. 45. 

43 CJT. p 1340 notes 44-46, 48. 


No SjLb0tent power 
A municipal corporation has no 
inherent power to convey property 
devoted to a public use.—^Buckhout 
V. City of Newport, 27 A.2d 817, 68 
R.1. 280. 141 A.L.R. 1440. 

Garbage disposal 

(1) Land used by a municipal cor¬ 
poration for disposal of Its garbage 
In connection with operation of a 
piggery is employed for govern¬ 
mental purposes so as to be within 
the rule precluding sale of such land. 
—Curry v. City of Highland Park, 
219 N.W. 745, 242 Mich. 614. 

(2) The fact that property used in 
garbage disposal was outside city 
limits was immaterial as to Its be¬ 
ing used for governmental purposes 
so as to preclude sale by council. 
—Curry v. City of Highland Park, 
219 N.W. 746, 242 Mich. 614. 

Bl pnbllo health matters, city acts 
as arm of state, and property whose 
use is devoted to public health is 
used in discharging governmental 
function so as to preclude sale.— 
Curry v. City of Highland Park, su¬ 
pra. 

1. Ky.—Southeastern Greyhound 
Lines V. City of Lexington, 186 S. 
W.2d 201, 299 Ky. 610. 

Or.—Corpus Juris oited in Seafeldt 
y. Port of Astoria, 16 P.2d 943, 
945, 141 Or. 4l8. 

43 C J. p 1340 note 47. 

8. Va.—Williamsburg v. Lyell, 112 
S.E. 666, 132 Va. 455. 

43 C.J. p 1341 note 51. 
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8. Mich.—Curry v. City of Highland 
Park, 219 N.W. 745, 242 Mich. 614. 
43 CJ. p 1341 note 62. 

4b R.I.—^Buckhout V. City of New¬ 
port, 27 A.2d 317, 68 R.I. 280, 141 
A.L.R. 1440. 

Fire department property Is im¬ 
pressed with a public trust within 
the rule forbidding alienation, and, 
in determining whether city had 
power to convey property to histori¬ 
cal society without specific statutory 
authority, the property which had 
been purchased and used by the city 
for fire protection purposes was dedi¬ 
cated or devoted to a public use by 
the city.—Buckhout v. City of New¬ 
port, supra. 

6. N.C.—^Raleigh v. Durfey, 79 S.E. 
434. 163 N.C. 164, Ann.Cas.l916C 
769. 

43 C.J. p 1841 note 50. 

8- R.L—^Buckhout v. City of New¬ 
port. 27 A.2d 317, 68 R.L 280. 141 
A.L.R. 1440. 

48 C.J. p 1341 note 40. 

Easements 

Statute providing for method of 
selling property no longer needed for 
park purposes was not intended to 
apply to intangible rights or ap¬ 
purtenances, such as easements in 
light and air.—Lehmann v. Revell, 
188 N.E. 631, 354 111. 262. 

Puzpose of statute 
Provision in the second class cities' 
law dealing with the sale or lease 
of city real estate was designed to 
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implication will be drawn,^ since any fair, reason¬ 
able, or substantial doubt as to the extent of the 
power g^ven by statute to the municipality is to be 
determined in favor of the public and against the 
municipality.8 

^^DisposeJ* The word “dispose,” as employed in 
statutes authorizing municipalities to dispose of 
property, includes sale thereof and, as emploj’ed 
in a charter provision according a municipality 
power to “sell, convey, and dispose” of property for 
the common benefit the word “dispose” has been 
construed as meaning to direct or assign for a use.^o 

Land outside municipal limits. Where a munici¬ 
pal corporation lacks power to own land outside its 
limits, under principles discussed supra § 952, a deed 
by it of such land conveys no title to the grantee.^i 
Where, however, a city owns land outside its limits 
and is authorized to convey it, the purpose and 
manner of disposition have been held to be matters 


for regulation by ordinance, and for legislative rath¬ 
er than administrative action.12 

Property reverting to state. Strictly public prop¬ 
erty of a municipal corporation which has reverted 
to the state on the extinction or dissolution of such 
corporation may be disposed of by the legisla- 

ture.i3 

b. Change of Use 

In a number of Jurisdictions It has been held that 
property acquired for one municipal purpose may be ap¬ 
propriated to, or disposed of for, another municipal pur> 
pose. 

In some jurisdictions it has been held that prop¬ 
erty acquired for one municipal purpose may be ap¬ 
propriated to, or disposed of for, another municipal 
purpose that if a municipality acquires lands for 
a public use it has the right and power later to sell 
such lands if it finds that they are unfitted for such 
use,is or if such public use is abandoned and 


resrulate the selling or leasing of 
property within ordinary acceptation 
of those terms—Borek v. Golder, 74 
N.Y.S.2d 676. 190 Mlsc. 366. 

Bight to dispose of excess property 
The public housing law contem¬ 
plates right to dispose by sale or 
lease of any property In excess of 
building and recreational needs of 
housing project, subject to such 
restrictions as will preserve and 
protect the improvement.—^Borek v. 
Golder, supra. 

EKatute relating to particular use 
An authority to abandon property 
devoted by city to public use and to 
dispose of It may be found to be Im¬ 
pliedly granted in a specific statute 
pertaining to the particular public 
use.—Buckhout v. City of Newport, 
27 A.2d 817, 68 R.I. 280. 141 A.L..R. 
1440. 

Transfer to nonprofit corporation 
A nonprofit corporation, organized 
for and pursuing single purpose of 
management of zoological gardens, 
is not only sanctioned by general 
corporation laws, but within operas 
tlon of statute authorizing munici¬ 
palities to deliver to such corpora¬ 
tions public lands on which to erect 
their buildings and carry out their 
purposes, without retention of any 
supervisory control by munlcipall- 
tlea—McGuire v. City of Cincinnati, 
Ohio App., 40 N.B.2d 436, appeal dis¬ 
missed 38 NJS:.2d 1023. 139 Ohio St. 
218. 

7- R.I.—^Buckhout v. City of New¬ 
port, 27 A.2d 817, 68 B.I. 280. 141 
A.L.R. 1440. 

Authozlzafeioa limited to property 
held la proprietary capacity 
The statute authorizing towns to 
alienate and convey realty and per¬ 
sonalty has reference only to such 


property as city or town may ac¬ 
quire. hold, or use in its proprietary 
capacity.—^Buckhout v. City of New¬ 
port, supra. 

8. N.C.—^Asheville v. Herbert. 130 
S.E. 861, 190 N C. 782. 

43 C.J. p 1342 note 63. 

9. N.T.—Kij V. Aszkler, 296 N.T.S. 
361. 163 Misc. 63. 

IOl Cal.—Olmstead v. City of San 
Diego, 12 P.3d 22. 124 Cal App. 14. 
11. Tex.—^Rolbal v. Giron, Civ.App.. 

168 S.W. 758. 

48 C.J. p 1342 note 67. 

18. Tex.—Wilder v. American Prod¬ 
uce Co., Civ.App., 147 S.W.2d 936. 
reversed on other grounds 160 S. 
W.2d 619, 138 Tex. 519. 

13. N.C.—Corpus Juris cited in Uni¬ 
versity of North Carolina v. City 
of High Point. 166 S.E. 511, 614, 
203 N.C. 658. 

43 C.J. p 175 note 65. 

Orderly method of liquidation may 
be provided by legislature.—Cald¬ 
well V. Harris. 204 S.W.2d 1019, 185 
Tenn. 209. 

14i Pa.—Gumpert v. Finn, 10 Eulp 
185. 

43 C.J. p 1341 note 64, p 1343 notes 
72. 73. 

Abandonment of original use 
City need not always use land for 
purpose for which it was originally 
acquired, but city may abandon such 
use, and city's power to abandon use 
of land Is not limited to tract as a 
whole.—^Moore v. City of Beaumont, 
Tex.Civ.App., 196 S.W.2d 968, af¬ 
firmed City of Beaumont v. Moore, 
202 S.W.2d 448. 146 Tex. 46. 

The constitutional provision that 
no Aranchlse relating to any street 
alley, or public place of city and | 
county be granted, except oni 
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I vote of qualified taxpaying electors, 
lid not bar a sale by city of block In 
city where old courthouse had been 
located after completion of new 
building at another location.—Hall v. 
City and County of Denver, 177 P.2d 
234. 115 Colo. 538. 

Exerdsc of discretion 
City’s power to abandon use of 
land for purpose for which It was 
I acquired, or to determine that all of 
I land need not be devoted to such use 
and that unnecessary part shall be 
sold, necessarily Involves exercise of 
discretion which must be exercised 
In public behalf when pubLc benefit 
requires, and hence any agreement 
by city which will deprive city of 
ability to exercise such discretion Is 
ultra vires and void.—Moore v. City 
of Beaumont, Tex.Civ.App, 195 S.W. 
2d 968, affirmed City of Beaumont v. 
Moore. 202 S.W.2d 448, 146 Tex. 
46. 

Under legislattve mandate^ prop¬ 
erty of a city or town held strictly 
for public uses, and not subject to 
the terms of any gift, devise, grant, 
bequest, or other trust or condi¬ 
tion, may be transferred to some 
other agency of government or de¬ 
voted to some other public use.— 
Lowell V. City of Boston, 79 N.E.2d 
713, 322 Mass. 709, appeal dismissed 
Pierce v. City of Boston, 69 S.Ct. 

84. 335 U.S. 849, 93 LEd.- 

Wright V. Walcott, 131 N.E. 291, 238 
Mass. 432, 18 A.L.R. 1242. 

16. N.Yj—C arpenter v. City of Buf¬ 
falo, 244 N.Y.S. 224, 137 Misc. 618, 
affirmed 249 N.Y.S. 929. 232 App. 
Div. 868. 

16. N.Y.—Carpenter v. City of Buf¬ 
falo, supra. 

Good faith 

While municipality has no implied 
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that a municipality in its discretion may authorize 
its property to be used incidentally for a purpose 
other than that for which it is primarily purchased 
or constructed, if the use for incidental purposes 
does not interfere with the use for the primary pur- 
pose.l7 Like other municipal powers this is sub¬ 
ject to constitutional and statutory limitations, 
and deeds in defiance thereof are void but sales 
and deeds of unusual character may be specially au¬ 
thorized b}' statute.-® On the other hand, it has 
been held that a municipal council cannot, in the 
absence of legislative authority, divest property de¬ 
voted to the public use of the trust imposed on it 
for the public benefit,21 and that property which 
has been devoted to one public use may not be di¬ 
verted to another and inconsistent public use with¬ 
out explicit legislative permission.22 

Property which has been devoted to the public use 
may not be diverted to a private use. 23 Property 


which has been purchased for public use, but which 
has never in fact been so employed, is not within 
the rule prohibiting alienation without legislative 
permission.24 Charter restrictions as to use of 
“funds’' ordinarily do not apply to prevent alloca¬ 
tion of realty to a purpose different from that orig¬ 
inally contemplated.25 

c. Exercise of Power; Delegation 

The power of a municipal corporation to sell or other¬ 
wise dispose of property ordinarily may be exercised by 
resolution or ordinance, and is subject to whatever re¬ 
strictions may be imposed by statute. A discretionary 
power of sale may not be delegated. 

A municipal power to sell or transfer property 
may be exercised by ordinance or resolution,26 and, 
where a city has charter authority to contract and 
to sell and convey real estate, it may execute a deed 
with a covenant of general warranty27 unless the 
charter provision is so worded as to preclude exe- 


power to alien or to dispose of prop¬ 
erty dedicated to, or held in trust for, 
public use, property abandoned from 
public use or not devoted thereto 
may he disposed of by mana^lnff au¬ 
thorities when acting in ffood faith 
and without fraud.—^Board of Reve¬ 
nue of EtowaJi County v. Hutcluns, 
33 So.2d 737, 360 Ala. 173. 

Svopezty becoxnlag nxuniltable 

Municipal property devoted to gov¬ 
ernmental use generally cannot be 
sold without legislative authority, 
but can he so sold where govem- 
mentca use has been abandoned or 
property has become unsuitable or 
inadequate for governmental use to 
which it has been put.—Carter v. 
City of Greenville, 178 S.E. 508, 175 
S.a 130. 

17. X.M.—Page v. Gallup, 191 P. 
460, 26 X.M. 239. 

1& Tex.—Weehes v. Galveston, 51 S. 

TV. 544, 21 Tex.Civ.App. 102. 

43 C.J. p 1342 note 56. 

19. Minn.—Minneapolis v. Janney, 
90 X.W. 812, 86 Mmn. 111. 

43 C.J. p 1342 note 57. 

50. Conn.—Driscoll v. New Haven, 
52 A. 618, 75 Conn. 92. 

51. R.I.—^Buckhout v. City of New¬ 
port, 27 A.2d 317, 68 R.I. 280, 141 
A.L.R. 1440. 

JMscontinnance of use 

An ordinance of the representative 
council of the city, which reduced 
the number of fire stations In the 
city and indirectly discontinued use 
of a particular fire station, could not 
In absence of legislative authority 
divest the property of the discon¬ 
tinued Are station of the trust im¬ 
pressed on It for the public benefit, 
and therefore conveyance of the 
property without statutory authority 
was not authorized.—Buckhout v. 
City of Newport, supra. 


S2. R.I.—^Buckhout v. City of New¬ 
port, supra. 

nra protection property to hifrtozloal 
society 

Sven if a historical society was 
engaged in exercise of a public func¬ 
tion In the sense that its property 
was devoted to a public use, the 
city would not be authorized without 
specific statutory permission to 
transfer to the society property of 
the city which had been purchased 
and used for fire protection purposes. 
—^Buckhout T. City of Newport, su¬ 
pra. 

23. R.I.—^Buckhout v. City of New¬ 
port, supra. 

43 G.J. p 1842 note 56 [a]. 

Ststorlcal society 

A historical society in using pub¬ 
lic property to carry out its objects 
was not engaged in exercise of a 
public function in the sense that 
such property wan devoted to a pub¬ 
lic use and the society was not a 
public corporation as contended by a 
city which sought to Justify con- 
veirance to the society of city prop¬ 
erty which had been purchased and 
used for fire protection purposes, on 
ground that the transfer was in 
reality only a change of a public use. 
—^Buckhout V. City of Newport, su¬ 
pra. 

24. Ky.—Southeastern Greyhound 
Lines v. City of Lexlngrton, 186 
S.W.2d 201, 299 Ky. 510. 

TThder genezal powers 
Where land has been purchased for 
public use by city but has never 
been actually devoted thereto, the 
city may dispose of it for an ade¬ 
quate consideration under its gen¬ 
eral power of alienation.—^Buckhout 
V. City of Newport, 27 A.2d 817, 68 
R.I. 280, 141 A.L.R. 1440. 
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25. Ill.—People ex rel. Illinois Arm¬ 
ory Board v. Kelly, 16 N.E.2d 693, 
869 Ill. 280. 

Water reserve land for anaory 
The word "funds," as used in a 
charter provision that all funds for 
waterworks shall be exclusively used 
for purposes pertaining to the water 
supply of the city and for no other 
purpose, is used in the sense of 
money, "funds" ordinarily meaning 
money or negotiable instruments 
readily convertible into cash or prop¬ 
erty of every kind which is contem¬ 
plated to be used for payment of 
debts, as against contention that it 
Included realty which had been con¬ 
veyed to water commissioners and 
which was sought to be used as a 
site for an armory.—^People ex rel. 
Illinois Armory Board v. Kelly, su¬ 
pra. 

2ei Ohio.—Green v. Thomas, 175 N. 
E. 226. 37 Ohio App. 489, error dis¬ 
missed 177 N.EL 766, 128 Ohio St 
669. 

imdair statute municipality may 
exercise power to sell surplus land 
through ordinance or resolution €Lnd 
thereby create binding contract.— 
Buckley v. Jersey City, 148 A. 630, 

106 N.J.Eq. 470, affirmed 151 A. 905, 

107 NJ.Eq. 137. 

▼alldlty of resolutloiL 

Where resolution of city council 
for sale of realty owned by the city 
was duly enacted in accordance with 
prescribed procedure, the resolution 
was valid, notwithstanding erroneous 
or unnecessary reference to ratifica¬ 
tion by trial Justice or In the deed, 
of a previous transaction which had 
been decreed in a former equity pro¬ 
ceeding to be void.—^Ravenelle v. 
City of Woonsocket, R.I., 54 A. 2d 376. 

27- S.C.—Carter v. City of Green¬ 
ville, 178 S.E. 608, 175 S.C. 130. 
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cution of such a deed.28 A grant of power to sell 
necessarily carries with it a grant of power to trans¬ 
fer an interest less than an absolute one.-^ 

In exercising its power to dispose of public prop¬ 
erty a municipality is subject to such restrictions 
and limitations as the legislature may wish to im¬ 
pose,®® and should observe all statutory require¬ 
ments,3^ as with respect to advertisement or no¬ 
tice of sale32 and approval by vote of electors.®® A 
municipality may not impose conditions not author¬ 
ized by the statute pursuant to which a sale is 
made,®4 but imposition of illegal conditions or re¬ 
strictions will not invalidate a sale if such imposi¬ 
tion had no effect on the result.®® Where the sale 
is not by way of foreclosure of outstanding inter¬ 
ests, but is merely a sale of municipal property*, the 
rules governing judicial sales do not apply.®® In so 
far as no statute or ordinance governs matters of 
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procedure, they may be committed to the discre¬ 
tion of the municipal authorities.®" 

Auction. A deed may not be refused to a pur¬ 
chaser at an auction sale because of a subsequent 
higher offer.®® 

Matters of policy. Questions as to the wisdom 
of alienation of municipal property are addressed to 
the discretion of the municipal or legislative body, 
and it does not lie with the courts to determine such 
matters of policy,®® and it is also discretionar}’ with 
the municipal authorities to determine the time and 
conditions of sale^® and whether lots should be sold 
as a group or individuall 3 '.^l 

Unauthorised acts of a city*s administrative offi¬ 
cers could not divest it of title to realty conve>'ed to 
it for public market uses with a condition that on 
the discontinuance of such use it should revert to 
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Tex—Abbott v. Galveston, 79 S.W. 
1064, 97 Tex. 474. 

as. N.T.—Rubin v. City of New 
York, 16 N.Y.S.2d 378. 

Uxoltatlona on. power 

Under city charter provision glv- 
iner commissioners of sinking^ fund 
right to sell and convey the right, 
title, and interest of city in and 
to lands lying within a street, no 
warranties or representations could 
be made.—^Rubln v. City of New 
York, supra. 

Quitclaim dead beginning 'TVhere- 
as the Corporation Counsel has ad¬ 
vised" that the city "is the owner 
of the fee title of this property" does 
not have the effect of a warranty of 
title to the fee.—^Rubln y. City of 
New York, supra. 

89. Md.—Main v. Hagerstown, 104 
A. 410, 132 Md. 336. 

43 C.J. p 1842 note 60. 

30. La.—State ex rel. McGregor v. 

Diamond, App., 167 So. 760. 
Wis.—Wisconsin Gas & Electric Co. 
V. City of Ft. Atkinson, 218 N.W. 
873, 198 Wis. 232, 62 A.L.R. 1033. 
Legislative control and supervision 
of municipalities generally see su¬ 
pra 5S 183-198. 

UULdatory pzovlBiottfl 
Provision of home-rule act, that 
cities shall provide by ordinance for 
general method of sale of realty, is 
mandatory.—^KIJ v. Asskler, 296 N. 
Y.S. 351, 163 Mlsc. 68. 

81. N.J.—^Buckley v. Jersey City, 
148 A. 630, 106 N.J.E<i. 470, affirmed 
151 A. 905, 107 N.J.Eq. 137. 

38. N.J.—^Bassett v. Mayor and 
Board of Com'rs of Borough of 
Wildwood Crest, 4 A.2d 893, 122 
N.J.Law 260. 

AdvertlsemoBt or notioe held snf- 
flolsiKt 

N.J.—^Bassett v. Mayor and Board 
63 C.J.S.—38 


of Com'rs of Borough of Wild¬ 
wood Crest, supra. 

TWHti^wititw price 

Failure of commissioners of bor¬ 
ough to give advance notice of mini¬ 
mum price established in their reso¬ 
lution for public sale of land did not 
render sale Illegal, where minimum 
price Imposed was exceeded by sev¬ 
eral bids.—^Bassett v. Mayor and 
Board of Com'rs of Borough of Wild¬ 
wood Crest, supra. 

XTotloe held not requisite 
The rules of procedure of a city 
council were not violated when reso¬ 
lution authorizing city treasurer to 
sell certain realty owned by the city 
was enacted where the resolution 
was passed first by the board of 
aldermen and then transmitted forth¬ 
with to the common council for con¬ 
current action, and no special notice 
of the resolution was required to ap¬ 
pear on the council's docket; nor 
was notice of the proposed sale to 
the public or individual members of 
the coimcll essential in the absence 
of requirements of statute or ordi¬ 
nance.—Ravenelle V. City of Woon¬ 
socket, R.L, 54 A.2d 876. 

83. Ala.—^Brown v. Tuskegee Light 
& Power Co., 168 So. 159, 232 Ala. 
361. 

Cal.—City of Santa Barbara v. Ma^ 
her, 77 P.2d 806, 25 Cal.App.2d 
825. 

34. N.J.—^Buckley v. Jersey City, 
148 A. 680, 105 N.J.Eq. 470, af¬ 
firmed 161 A. 905, 107 N.J.Eq. 137. 
ConflnnatioiL by oommissioneni 
Neither municipality nor agency 
thereof has power to Impose condi¬ 
tion requiring confirmation by board 
or commissioners of sale of public 
land made under statutory authority 
making no provision for such con- 
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firmatlon.—^Buckley v. Jersey City, 
supra. 

35. N.J.—^Bassett v. Mayor and 
Board of Com’rs of Borough of 
Wildwood Crest, 4 A.2d 393, 122 
N.J.Law 250. 

36. NJ*.—^Bassett v. Mayor and 
Board of Com'rs of Borough of 
Wildwood Crest, supra. 

37. R.I.—Ravenelle v. City of Woon¬ 
socket, 54 A.2d 376. 

Bequests for bids, where not re¬ 
quired by statute or ordinance, may 
or may not be made in accordance 
with the discretionary action of the 
municipal council.—^Ravenelle v. City 
of Woonsocket, supra. 

38. Pa.—^Kerr v. Philadelphia, 8 
Phlla. 292. 

39. Colo.—^Hall v. City and County 
of Denver, 177 P.2d 284, 115 Colo. 
638. 

R.I.—^Ravenelle v. City of Woon¬ 
socket, 54 A.2d 376. 

Znoxeaslng or dlnilnisTiliig power 
The exercise of a power by a 
municipality cannot be increased or 
diminished by consideration on the 
part of the court as to the feasibility, 
desirability, profit, advantage, and 
good policy thereof.—Columbus v. 
Columbus Public Serv. Co., 4 Ohio 
N.P..N.S. 329—43 C.J. p 1342 note 61. 
Dlsoretionaxy power 

Under charter mayor and council 
were held authorized in their discre¬ 
tion to sell city hall and use proceeds 
in erecting school.—^Mathews v Dar¬ 
by, 141 S.E. 304, 166 Ga. 609. 

40. Del.—^Drexler v. Commissioners 
of Town of Bethany Beach. 135 
A. 484, 16 DeLCh. 214. 

41. N.J.—^Bassett v. Mayor and 
Board of Com'rs of Borough of 
Wildwood Crest, 4 A.2d 393, 122 
N.J.Law 260. 
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§ 962 


the grantor.42 

Delegation of power, A municipality may not 
delegate its discretionary power of sale to anoth¬ 
er the ministerial function may be con¬ 

ferred on an officer or agent specially authorized.^^ 

§ 963. -Pledge or Mortgage 

A munlcfpal corporation lacks inherent power to 
pledge or nfi:rtgage its property, but may have power to 
do so under a general power of disposition. 

Power to pledge or mortgage its property, per¬ 
sonal or real, is not an inherent or implied power 
of a municipal corporation but the legislature 
may authorize a municipality to mortgage its prop- 
ert}^^® and power to pledge or mortgage its proper¬ 
ty has been held to be included in a charter or stat¬ 
utory power to ‘‘dispose” thereof,^ ^ or to “sell, 
lease, or dispose of for the use of the city,”^8 or 
to “hold . . - property . . . and convey it in 
any way whatever, and make all contracts deemed 
necessary for the welfare of the city.”**® Power to 
purchase gives power to execute a mortgage in rec¬ 
ognition and furtherance of the vendor’s lien for 
the unpaid portion of the purchase price,®0 even 
when popular assent is essential to the validity of a 
conveyance of realty but statutes according mu¬ 


nicipalities the right to purchase property for pro¬ 
prietary purposes and mortgage it to secure an un¬ 
paid portion of the purchase price do not authorize 
a municipal corporation to mortgage property be¬ 
longing to the public as distinguished from the cor¬ 
poration as such.® 2 

§ 964. -Lease 

Ordinarily a municipal corporation may lease to others 
properties which cannot be used for its own purposes. 

A municipal corporation may lease its property 
to others when no longer required for its own pur¬ 
poses®- or where the property is owned in its pro¬ 
prietary capacity,®* and a municipality which owns 
property that cannot be used for strictly publ'c pur¬ 
poses for a time may rent it for private use;®® but 
a municipal corporation ordinarily is denied the 
right to lease for private purposes property needed 
to serve its public functions.®® 

Renewal, A lessee cannot enforce a contract for 
renewal of a municipal lease, contrary to the statute 
or public policy of the state.®^ Ordinances and stat¬ 
utes limiting the period for which a city may lease 
property are not retroactive, and do not affect re¬ 
newals under a prior valid lease with covenants for 
renewals.®® 


42. Pa.—Stanton v. Pittsburgh, 101 
A. 822, 257 Pa. 861. certiorari de¬ 
nied 88 S.Ct. 11, 245 U.S. 651. 62 
UEd. 531. 

43 CJ. p 1842 note 66. 

42. Va.—^Beal v. Roanoke, 17 S.E. 

738. 90 Va. 77. 

43 C,J, p 1342 note 68. 

Delegation of power to lease see In- 
Aa i 964. 

44. N.J.—^Hutchinson v. Trenton, 42 
N.J.Liaw 72. 

45. Iowa.—Corpus Juris died In 
Van Eaton v. Town of Sidney. 231 
H.W. 475, 479, 211 Iowa 986, 71 
A.L.R. 820. 

48 C.J. p 1847 note 26. 

46L U.S.—Borron v. El Paso Nat. 
Bank of El Paso. C.C.A.Tex., 133 
F.2d 698. 

La.—Stovall v. City of Monroe, 5 So. 
2d 547, 199 La. 195. 

Neb.—^Lennox v. Housing Authority 
of City of Omaha. 291 N.W. 100. 
137 Neb. 582. 

47. W.Va.—^Warden v. City of Graf¬ 
ton, 26 8.K2d 1, 125 W.Va. 658. 

48. Tenn.—^Adams v. Memphis, etc., 
R. Co., 2 Coldw. 645. 

49. Ga.—^Adama v. Rome. 69 Ga. 766. 

50. La.—Edey v. Shreveport, 26 La. 
Ann. 636. 

51. Iowa.—Middleton Sav. Bank v. 
Dubuque, 15 Iowa 894. 

58. La.—^Town of FUrmervllle r., 


Commercial Credit Co., 136 So. 82, 
178 La. 48. 

53. Or.—^Blaser v. Dalles City, 137 
P.2d 991, 171 Or. 441. 

Lease of particular properties by 
municipality see Infra 59 1809, 

1815, 1822. 1828. 

Power of municipality to acquire 
properties by lease generally see 
supra S 954. 

64. U.S.—Lawrence v. Hancock, D.C. 

W.Va., 76 P.Supp. 1004. 

Alda to lease by private person 
Principles governing leases be¬ 
tween private parties apply as to 
lease of property held by munici¬ 
pality in proprietary capacity; and 
a city Is not, because of authority by 
voters to seU city property, there¬ 
after precluded from entering into 
lease therefor.—Woodward v. Fox 
West Coast Theaters, 284 P. 850, 86 
Arlz. 251. 

55. Ky.—^Inland Waterways Co. v. 
City of Louisville. 18 S.W.2d 283, 
227 Ey. 876. 

Mo.—Harris v.* City of St. Louis, 111 
S.W.2d 995, 283 Mo.App. 911. 
Canoallatloa 

The parties to the lease may agree 
to grant to the municipal corpora¬ 
tion power to cancel the lease.—In 
re Trlborough Bridge Approach, City 
of New York, 288 N.T.S. 697, 169 
Mlsc. 617. 


ri Biioiiiio 

(1) A lease of property for tem¬ 
porary use IS not Invalid as a grant 
of a franchise. 

Ky.—^Inland Waterways Co. v. City 
of Louisville, 18 S.W.2d 283, 227 
Ky. 376. 

W.Va.—Greene Line Terminal Co. v. 
Martin, 10 S.E.2d 901, 122 W.Va. 
483. 

(2) “PVanchlses" distinguished 
from "leases" see Franchises 5 7. 
Option 

Municipality had power to grant 
an option to lease as an Incident to 
power granted to municipality to 
lease for a fixed and limited term 
any municipal land or building not 
presently needed for public use.— 
Borough of East Rutherford v. Sterl¬ 
ing Paper Converting Co., 32 A.2d 
855, 21 N.J.M1SC. 232. 

56. N.T.—^American Docket Co. v. 

City of New York, 21 N.Y.S.2d 
943, 174 Mlsc. 813, affirmed 26 N. 
Y.S.2d 704, 261 App Div. 1063, 

affirmed 36 N.E.2d 696, 286 N.Y. 
658. 

57. N.Y.—^New York, etc.. Ferry Co. 
V. New York, 40 N.E. 785, 146 N. 
Y. 146. 

58. N.Y.—^Bums v. New York. 108 
N.E. 77. 213 N.Y. 616, Ann.Cas. 
1916C 1093. 
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Delegation of power to lease. Whether a city 
government can delegate authority to a committee 
to let city property depends entirely on whether the 
delegation of such authority invests the committee 
with judicial or with merely ministerial powers.®® 

§ 965. -Donation and Dedication 

Ordinarily a municipal corporation may dedicate Its 
property for public purposes but may not donate it for 
private use. 

A municipal corporation may dedicate for public 
use any property not needed for corporate purposes 
and not held in trust for special uses,®® and when 
duly authorized by the state it may dedicate any of 
its general property to a particular public use.®^ 
On the other hand, a power of use and disposal of 
municipal property does not include the power of 
donation or gratuitous disposition,®® and it has no 
power to donate lands or personal property to pri¬ 
vate uses®® unless by constitutional authority;®® 
and in some states express constitutional provisions 
prevent such donations even under legislative au¬ 


thority.®® Constitutional provisions of this char¬ 
acter are intended to prevent donation of property 
or extension of aid to private corporations not con¬ 
stituting public agencies,®® and constitutional prohi¬ 
bitions against the loan, pledge, or grant of prop¬ 
erty of any political corporation to any person, as¬ 
sociation, or corporation, public or private, have 
been held inapplicable to cases where property is 
dedicated and set aside for public use.®7 Under ap¬ 
propriate statutory permission a municipal corpo- 
rat’on may donate land to the state for a public 
use,®® and constitutional provisions prohibiting do¬ 
nation of property for other than corporate pur¬ 
poses are not violated by a donation to the state for 
a purpose which will promote corporate welfare.®® 
A municipality may not dedicate its property to one 
class of citizens not to be enjoyed by all, except in 
consideration of public services.^® In the absence 
of statutory authority a city cannot convey its real 
estate to the county in consideration of the location 
of the county seat therein.When a lawful grant, 
with clause of reversion, is made to a quasi-public 


59. Me.—^Biddeford v. Yates, 72 A. 
386. 104 Me. 506, 15 Ann.Caa. 1091. 

Administrative act 

Execution of lease by department 

of city was an administrative act.— 

Stone v. Oity of Los Angeles, 299 P. 

838, 114 Cal.App. 192. 

60l Lcl—^A nderson v. Thomas, 117 
So. 573. 166 La. 512. 

61. Cal.—Olmste^d v. City of San 
Diego, 12 P.2d 22, 124 CaLApp. 14. 

Mass—^Lowell v. City of Boston. 79 
N.E.2d 718, 822 Mass. 709, appeal 
dismissed Pierce v. City of Boston, 
•69 S.Ct. 84, 336 U.S. 849, 93 L.£d. 

48 C.J. p 1346 note 96. 

Oonrthoiuie and Jail 

Tex.—City of Victoria v. Victoria 
County, 101 S.W. 190, 100 Tex. 438. 

Bousing project 

N.Y.—Neufeld v. O’Dwyer, 79 N.Y.S. 
2d 63, 192 Mlsc. 688. 

Bark 

Cal.—Olmstead y. City of San Diego, 
12 P.2d 22, 124 CaLApp. 14. 

62. Miss.—City Council of Greenville' 
V. White, 11 So.2d 816, 194 Miss. 
146. 

S.C.—Corpus Juris cited in Green v. 
City of Rock Hill, 147 S.E. 846, 356, 
149 S.G. 234. 

43 C.J. p 1341 note 63. 

63. Mich.—Corpus Juris dted In Ot¬ 
tawa Lumber Co. v. Matthews. 288 
N.W. 552, 653, 291 Mich. 83. 

N.M.—Ward v. C ty of Roswell, 281 
P. 28. 84 N.M. 826. 

Ohio.—Gilbert v. City of Dayton, 
App., 69 N.E.2d 964. 

43 C.J. p 134'5 note 96. 


I Slum clearance statutes 

The low-rent housing or slum 
clearance statutes authorizing a mu¬ 
nicipal authority to give its bond¬ 
holders right of fore?losure does net 
authorize gift of authority property, 
since transfer of title on foreclosure 
would not be a gift but the equiva¬ 
lent of sale of authority property.— 
Housing Authority of Los Angeles 
County V. Dockweller, 94 P.3d 794, 14 
Cal.2d 437. 

6A Pa.—^Allegheny v. Ohio, etc., R. 

Co., 26 Pa. 355. 

43 C. J. p 1345 note 97. 

65. N.Y.—Mt. Sinai Hospital v. Hy- 
mcm, 87 N.Y.& 276, 92 App.Dlv. 
270. 

43 C.J. p 1345 note 98. 

66. N.J.—City of Camden v. South 
Jersey Port Commission, Super.Ch., 
68 A.2d 552. 

67. La.—EJmery v. Orleans Levee 
Bd., 21 So.2d 418. 207 La. 386, cer¬ 
tiorari denied 66 S.Ct. 1572, 325 U. 
S. 879, 89 L.Ed. 1996. 

68. Conveyance held In conformity 
with statute 

Masa—Merrymount v. Metropolitan 
Dlst. Commission, 172 N.E. 593. 272 
Mass. 457. 

69. 111.—^People ex rel. Illinois Arm¬ 
ory Board v. Kelly, 16 N.E.2d 693, 
369 111. 280. 

Armory 

The statute authorizing munici¬ 
palities to donate lanJs to the state 
or Its agency to be used aa a site 
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for an armory does not violate con¬ 
stitution prohibiting enactment of 
laws conferring on municipalities 
power to collect taxes for any other 
than corporate purposes since a do¬ 
nation of land for an armory In a 
city is for a corp rate purpose; and 
with respect to right of municipality 
to convey lana for constrjction of 
armory, one of the purposes for 
which local governments are organ¬ 
ized Is to preserve the p'^ace and 
good order of the community and to 
prevent and su*'press nots, affrays, 
and disorder the ein.—^People ex rel. 
Illinois Armory Board v. Kelly, su¬ 
pra. 

70. N.C.—^Brumley v. Baxter, 36 S.B. 

2d 281, 223 N.C. 691, 162 A.L.R. 

930. 

Veteraua* reoreatloBal center 

Statute authorizing cities of more 
than a designated population to pro¬ 
vide adeqvate recreational facilities 
for war veterans is \ahd since the 
veterans performed a public service, 
but does not authorize city to make 
an absolute grant of its property on 
such terms that in event grantee de¬ 
termines the public purpose has fail¬ 
ed or the recreational facilities placed 
thereon for veterans are not being 
sufficient'y used, grantee may dispose 
of property in its discretion and ap¬ 
ply proceeds to such charity as it 
may elect; and provision allowing 
property to be sold and net proceeds 
used to establish a home for aged or 
for an Increase in charity wards of 
hospital, was unauthorized.—Brumley 
V. Baxter, supra^ 

71. Iowa.—Brockman'v. Oreston, 44 

N.W. 822, 79 Iowa 687. 
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corporation which encumbers the land so granted, 
the creditors may subject the property to their 
claims, although it has reverted to the cityJ^ 

§ 966. -Authority of Officers and Agents 

Authority to sell municipal property ordinarily resides 
In the municipal council or similar body; a purchaser 
must at his peril ascertain the power of municipal agents 
to make the sale. 

Ordinarily the municipal council or similar gov¬ 
erning body is the proper agency to exercise au¬ 
thority to sell municipal property.The validity of 
a municipal sale or conveyance depends on the au¬ 
thority conferred on the officers or agents making 
or executing it if it is beyond the scope of their 
authority it is void,^5 and the purchaser must at his 
peril determine the authority of the officers to 
make the sale."® WTiere a resolution of a city coun¬ 
cil authorized the maj'or to “make deed” of land, a 
covenant of general warrant}' contained in the deed 
executed by him in pursuance thereof has been held 
to be binding on the cit}', although not expressly 
authorized.77 Where a city council refers a prop¬ 


osition to purchase city property to a committee 
“and the city solicitor, with power to act,” such 
committee cannot make a contract with a proposed 
purchaser, which is binding on the city, without the 
concurrence of the city solicitor.*^® A city is not 
estopped by the unauthorized act of an official.^® 

Unauthorized conduct of administrative officers 
cannot operate to divest a city’s title to property.®® 

g 957 . -Property Acquired or Held for 

Special Purpose 

A municipal corporation holding property for a special 
purpose ordinarily lacks power to dispose thereof while 
needed for such purpose except as may be prescribed 
by law, but as a general rule may dispose of surplus or 
other property not required for such purpose. 

A municipal corporation holding or acquiring 
propert}’ for a special purpose ordinarily lacks pow¬ 
er to sell or otherwise dispose of such property 
while needed for such special purpose,®^ except as 
may be prescribed by law;®® but ordinarily it is ac¬ 
corded power to sell surplus property not required 
for the special purpose®® or property which it has 


72. La.—In re Xew Orleans Auxilia¬ 
ry Sanitary Assoc., 33 So. Ill, 109 
La. 133. 

73- Tex.—■Wilder v. American Pro¬ 
duce Co.. 160 S.W.2d 519, 138 Tex. 
619. 

AwflLozlBatloa by ozObuuiea 

The requirement in a city ordi¬ 
nance that a sale of land by the city 
must be authorized by ordinance was 
for the protection of the city.—Wild¬ 
er V. American Produce Oo., supra 
Charter power 

Charter authorizing' city to pass 
resolutions and enact ordinances to 
dispose of city property empowered 
common council of city to enact or¬ 
dinance or local law prescribing gen¬ 
eral method of sale for the future 
and. in its ministerial capacity, to 
pass suitable resolutions to carry 
each future sale of realty into effect. 
—KIJ V. Aszkler. 296 N.T.S. 351, 163 
Misc. 63. 

74. N.H.—^Urch v. Portsmouth, 44 A. 

112, 69 X.H. 162. 

43 G.J. p 1347 note 31. 

76. Cal.—^Ft. Bragg v. Brandon, 182 
P. 454. 41 Cal.App. 227. 

43 C.J. p 1348 note 32. 

73- Wis.—^Wajsman v. Wagner, 278 
N.W. 418, 237 Wis. 193. 

77. Tex.—Abbott v. Galveston, 79 S. 
W. 1064, 97 Tex. 474. 

Power of agent to make warranty 
generally see Agency 6 115 b. 

78. Va.—^Beal v. Roanoke, 17 S.B. 
788, 90 Va. 77. 

79. Minn.—^Penner v. Ulvestad, 124 
N.W. 871, 110 Minn. 69. 60, 61. 

43 C.J. p 1348 note 37. 


^80. TJ.S.—Moss V. Pittsburgh. Pa, 
203 F. 247, 121 CC.A. 446. 

48 CJ. p 1848 note 39. 

81. Del.—^Drexler v. Commissioners 
of Town of Bethany Beach, 135 A. 
484. 15 Del.Ch. 214. 

Ga.—Mayor and Council of City of 
Forsyth v. Hooks. 184 S.F. 724, 
182 Ga. 78. 

Ky.—^Bedford-Nugent Co. v. Argue, 
137 S.W.2d 392, 281 Ky. 827. 

Md.—^American Medicinal Spirits Co. 
V. Mayor and City Council of Bal¬ 
timore. 166 A. 407. 166 Md. 128— 
Worcester Electric Co. v. Hancock, 
135 A. 832, 1'51 Md. 670. 

Mont.—^Lloyd v. City of Great Falls. 

86 P.2d 395, 107 Mont. 442. 

Tex.—Moore v. Gordon, Civ.App., 132 
S.W.2d 239, error dismissed. 

43 C.J. p 1343 note 75. 

"Special purpose" under sta-tuta 
Property paid for by voluntary sub¬ 
scription and deeded to town for 
monumental purposes was donated to, 
and required to be held by. town for 
special purpose within statute pro¬ 
hibiting sale under such circumstanc¬ 
es.—^Matson v. Town of Caledonia, 
227 N.W. 298, 200 Wis. 43. 

83. U.S.—^Kentucky-Tennessee Light 
& Power Co. v. City of Paris, Tenn., 
C.C.A.Tenn., 48 F.2d 796, certiorari 
denied City of Paris, Tenn., v. 
Kentucky-Tennessee Light & Pow¬ 
er Co.. 62 S.Ct. 20. 284 U.S. 688, 
76 L.Ed. 548. 

Ga.—^Vandlviere v. Anderson, 43 S.E. 

2d 449, 202 Ga. 142. 

Md—American Medicinal Spirits Go 
V. Mayor and City Council of Bal¬ 
timore, 166 A. 407, 165 Md. 128. , 
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Mo.—State ex rel. City of Excelsior 
Springs V. Smith, 82 S.W.2d 37, 
336 Mo. 1104. 

Tex.—City of El Paso v. Mendoza. 
Civ.App.. 191 S.W.2d 102, refused 
for want of merit. 

Subsequent ordinance 

The defeat by the electorate of 
a prior ordinance creating a build¬ 
ing commission authorized to sell 
court house block did not preclude 
the enactment of a subsequent ordi¬ 
nance authorizing such sale which 
originated as an initiated measure 
and not through the voluntary action 
of the city council under the charter 
provision that no ordinance defeated 
by the vote of the people should be 
reenacted or passed by the city coun¬ 
cil; and, where earlier defeated or¬ 
dinance provided for the creation of 
a building commission and was clear¬ 
ly Invalid under its title and sale of 
court house block therein was mere¬ 
ly an incident to the main purpose 
of the ordinance, a subsequent ordi¬ 
nance specifically authorizing a sale 
of such block and containing a valid 
and dissimilar title did not revive 
the earlier ordinance within the con¬ 
stitutional provision precluding re¬ 
vivor of a defeated measure except 
by petition and electoral vote. The 
constitutional provision prohibits 
only the revivor of the particular de¬ 
feated measure and not all legisla¬ 
tion on the subject matter thereof.— 
Hall V. City and County of Denver. 
177 P.2d 284, 116 Colo. 638. 

88. Ky.—Flemlng-Mason Rural Elec¬ 
tric Co-op. Corporation v. City of 
Vanceburg, 166 S.W.2d 269, 292 Ky. 
130. 



63 C.J.S. 


UXJNICIPAL CORPORATIONS 


§ 968 


become impossible to use for such special purpose.®^ 
As discussed supra § 962 b, in a number of juris¬ 
dictions property acquired for one municipal pur¬ 
pose may be appropriated to, or disposed of for, 
another purpose. 

The power of the municipality to convey propert}' 
is generally declared to be equal to its power to 
acquire it,®® and the measure of a municipal coun¬ 
cil’s obligation in respect of management and dis¬ 
posal of property acquired for special public use is 
that prescribed by the legislative grant of power 
under which the property is acquired.®® Where a 
city has no power to accept a conveyance of land 
by deed limiting its use, the limitation will be held 
of no effect, as the grantor is chargeable with no¬ 
tice of the grantee’s want of authority in the re¬ 
spect in question.®^ 

Lands held in trust. Lands taken and held by a 
municipality under grant, will, gift, or dedication 
for a specific purpose are subject to the law of 
trusts, and may not be alienated by the trustee at 
will without lawful authority,®® even though the 
municipality itself is a beneficiary.®® If the trust 
is for the public the legislature, as supreme trustee, 
may authorize its disposition,®® subject, however, to 
any private right or trust therein.®! Although the 
legislature may authorize a municipality to convey 
property held in its trust capacity for a particular 
use,®® it has been said to be the consensus that this 
must be done specially, and that such authority may 
not be implied from a general power to acquire, 
alien, and convey.®® Where property is conveyed to 
a municipality to be used and disposed of in a way 


“conducive to the welfare and advantage of the 
said city and its inhabitants,” the elements of bene¬ 
fit to the city which its council is entitled to take 
into consideration in managing and disposing of 
the property are essentially the same as though they 
were trustees appointed under a will.®^ 

Statutes imposing limitations on sale of “city real 
estate” have been construed as referring only to 
property owned and used for municipal purposes.®® 

§ 968. -Requisites, Validity, and Con¬ 

struction of Conveyance or Disposi* 
tion 

a. In general 

b. Deed or conveyance 

a. In General 

Ordinarily It it essential to a valid sale or lease of 
municipal property that there be power from the state to 
the municipal corporation to sell or lease, valid municipal 
legislative action directing such action, exercise of func¬ 
tion by an authorized board or officer, substantial com¬ 
pliance with statutory requirements for sale or lease, good 
faith and freedom from fraud, and municipal compliance 
with covenants. 

In the many decisions with respect to the validity 
of municipal sales and leases, there seems to be 
general recognition of the following as essential 
elements: (1) General or special power from the 
state to the municipal corporation to sell or lease.®® 
(2) Valid legislative action by the municipality di¬ 
recting the sale or lease.®"^ (3) Exercise of func¬ 
tion by the board or officer thereunto authorized.®® 
(4) Substantial compliance with mandatory provi¬ 
sions of charter or statute governing sale or lease,®® 


N.C.—City of Winston Salem v. 
Smith, 8 S.E.2d 828, 216 N.C. 1. 

84. U.S.—U. S. V. Case Library, C.C. 
Ohio, 98 F. 512, affirmed 104 F. 711, 
44 C.C.A. 161. 

Act of oonfirrsSB 

Where act of congress has made it 
impossible for a municipal corpora¬ 
tion to use property for the special 
purpose for which it was acquired, 
the municipality may properly sell 
such property.—U. S. v. Case Library, 
supra. 

86. Or.—^Blaser v. Dalles City, 187 
P.2d 991, 171 Or. 441—Dlx v. Port 
of Port Orford. 282 P. 109, 131 Or. 
157. 

48 C.J. p 1343 note 71. 

88. S.C.—Green v. City of Rock Hill, 
147 S.E. 846, 149 S.C. 234—Haesloop 
V. City Council of Charleston, 115 
S.E. 596, 123 S.C. 272. 

Stood faith 

In discharge of obligation to man¬ 
age and dispose of property acquired 
for special public use, municipality 


must show good faith and reasona¬ 
bleness—Green v. City of Rock Hill, 

147 S.E. 346. 149 S.C. 234. 

87- R.I.—^Ecroyd v. Coggeshall, 41 A. 
260, 21 R.I. 1, 79 Am.S R. 741. 

88. U.S.—^Murray v. Allegheny, Pa, 
136 F. 57. 69 CC.A. 65. 

43 C.J. p 1344 notes 90, 91. 

Sale and conveyance of trust prop¬ 
erty generally see Trusts S§ 3®®- 
810, also 65 C.J. p 730 note 18-p 
785 note 2. 

89. Cal.—San Francisco v. Itsell, 22 
P. 74, 80 Cal. 57. 

90. Cal.—San Francisco v. Beldexnan. 
17 Cal. 448. 

Okl.—Sharp v. Guthrie, 145 P. 764, 
152 P. 403, 49 Okl 213. 

91. Cal.—San Francisco v. Beldeman, 
17 Cal. 448. 

43 C.J. p 1345 note 94. 

98. B.I.—^Buckhout v. City of New¬ 
port, 27 A.2d 317. 68 R.I. 280, 141 
A.L.R. 1440. 

98, R.I.—^Buckhout v. City of New¬ 
port, supra. 

*;i7 


I 94. S.C.—^Haesloop v. Charleston, 115 
S.E. 596, 123 S.C. 272. 

43 C.J. p 1343 note 77. 

96. N.Y.—^MeSweeney v. Bazlnet, 55 
N.Y.S.2d 558, 269 App.Div. 213, ap 
peal denied 57 N.Y.S.2d 653, 269 
App.Div. 912. 

96. Mo.—^Bowlin v. Furman, 28 Mo. 
427. 

48 C.J. p 1348 note 42. 

97. N.J.—Shlmer v. Phllllpsburg. 33 
A. 852, 58 N.J.Law 506. 

43 C. J. p 1348 note 43. 

98. m.—^Mackin v. Chicago, 98 HI. 
105. 

43 C.J. p 1349 note 44. 

99. Cal.—^Hughes v. City of Tor¬ 
rance, 175 P.2d 290, 77 Cal.App.2d 
272—^Milligan v. City of Alhambra, 
294 P. 404, 110 CaLApp. 523. 

Ill.—City of Zion v. Christian Cath¬ 
olic Church in Zion, 8 N.E.2d 930, 
268 I11.APP. 449. 

Wls.—Wisconsin Gas & Electric Co. 
V. City of Ft. Atkinson, 213 N.W. 
873, 193 Wis. 232, 52 A.L.R. 1083. 
43 CJ. p 1349 note 45. 
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or according to some authorities strict compliance 
therewith.! (5) Good faith and freedom from 
fraud,2 although good faith and apparently fair 
price cannot dispense with the law.^ (6) Municipal 
compliance with covenants,'* In particular instanc¬ 
es, however, sales have been held valid, because of 
general fairness in method and result, even though 
they fell short of meeting these requirements.® 

The authorized officer or board ma}- employ an 
agent or auctioneer to conduct the sale,® but it has 
been held that, while a city has power to sell its real 
estate at auction, if a statute makes it the duty of a 
municipal officer to make the sale, the council is 
without authority to provide for the payment of 
an auctioneer to perform the service required of 
the officer.^ Where the statute gives direct author¬ 
ity to a board or officer to sell, municipal legisla¬ 
tion is not necessary.® 

Collateral attack. Validity of a sale or deed by 

Sii1»taiLtlaI oompUance shown 
Mass.—Merry mount v. M«*tropolltan 

Dist. Commission, 172 N.E. 693, 272 

Mass. 457. 

Transaotlon hold not a sale within 
statutory xeffnlatlons 

(1) Grenerally.—Mullen v. Town of 
Lioulsburgr, 83 S.B.2d 484, 226 N.C. 

53. 

(2) A contract whereby city agreed 
to deUver sludge from sewage flia- 
posal plant on drying beds and a 
company agreed to rem ve s’udge 
from the beds and pay city th3refor 
was a contract of service in which 
the prevailing consideration was the 
removal of slu'gs which was not a 
salable commodity, as against con¬ 
tention that contract involved sa'e 
of city property which could not be 
made except by auction.—^Plant Fo’d 
Co V. City of Charlotte, 199 S.B. 712, 

214 N.C. 518. 

Advertisement for bids 

(1) Statute requiring newspaper 
advertisement of letting of municipal 
realty before receipt of b^ds for leas¬ 
es did not repeal, sjpersede, or re¬ 
strict municipalities* powers under 
previous act authorizing such letting 
without advertising, in view of pro¬ 
vision in later act that power to lease 
conferred therein was in addition to 
powers given by other laws.—^Whirl- 
O-Ball V. City of Asbury Park, 55 A. 

2d 463, 136 N.J.L.aw 316. 

(2) The statute providing that mu¬ 
nicipality may dispose of property 
only after advertising for bids, etc., 
would not be operative as to instru¬ 
ment, sole pu.pose of which was to 
correct a lease executed by city prior 
to effective date of the statute.—Gil¬ 
bert V. City of Dayton, Ohio App., 59 
N.E.2d 954. 

Bepeal of statute 

Statute providing for sale of land 


a city maj' not be collaterally attacked on the ground 
that the sale was not in accordance with the method 
prescribed by statute;® and since, as discussed in¬ 
fra subdivision b of this section, a municipal deed 
is presumptively valid, such a deed will withstand 
collateral attack without the support of a record.!® 
A void act executed by a municipal official is not 
immune from collateral attack.!! 

Consideration. While it is the law that a mu¬ 
nicipal corporation may not transfer its property 
without consideration,!® only the corporation or a 
taxpayer may object if it does so;!® and the price 
to be received may be committed to the discretion 
of the appropriate municipal authorities.!^ 

Right of purchaser to recover on invalid or ««- 
authorised sale. The right of a purchaser of mu¬ 
nicipal property at an invalid sale to recover pur¬ 
chase money from the municipality has been sus¬ 
tained, where the ordinance was not duly enact- 

U.S.—^Lamed v. Jenkins, Colo., 
113 F. 684, 61 C C.A. 344. 

11. Idaho.—Miller v. Lewiaton- 

Clarkson Canning Co., 209 P. 194, 
35 Idaho 669. 

43 G.J. p 1851 note 72. 

12. Wis.—^Martell v. Kutcher, 216 N. 
W. 622, 195 WlB. 19. 

Consideration htfLd sullloient 
Wls.—^Village of Oilman v. Northern 
States Power Co., 7 N.W.2d 606, 
242 Wis. 130. 

Wyo.—Quackenbush v. City of Chey¬ 
enne, 70 P.2d 577, 52 Wyo. 146. 
raUure of cons'deration not shown 
U.S.—Gulf Refining Co. v. City of 
Philadelphia, D.C Pa., 81 F.Supp. 
587, affirmed, C.C.A., 110 F.2d 661. 

13. Wis.—^Martell v. Kutcher, 216 
N.W. 522, 195 Wls. 19. 

14. R.I.—^Ravenelle v. City of Woon¬ 
socket, 54 A2d 876. 

Factors considered 
In selling city property, council 
may consider city's economic, finan¬ 
cial, and Industrial Interests, as well 
as price offered—Quackenbush v. 
City of Cheyenne, 70 P.2d 577, 62 
Wyo. 146. 

Determination of amonnt 
Agreement between the United 
States and city for disposition of old 
post office and federal courthouse Is 
not unenforceable as an illegal dele¬ 
gation by the city to tha United 
States of power of city to determine 
amount of payment required for a 
site acquired by the government by 
purchase and condemnation, where 
final cost of site was inslgnl^cantly 
higher than ameunt estimated in ne¬ 
gotiations. — U. S. V. City of New 
York, D.C.N.T., 45 F.Supp. 226, affirm¬ 
ed, C.C.A., 131 F.2d 909, certiorari 
denied 63 S.Ct. 858, 318 U.S. 781, 87 
L.Ed. 1149. 


by city without approving vote of, 10. 
qualified electors If proposal received 
unanimous vote of mayor and govern¬ 
ing body, held to repeal confilctlng 
provisions of prior statute requiring 
submission of question of sale of 
land of value exceeding a specified 
sum.—^Dr. P. Phillips Inv. Co. v. City 
of Orlando. 152 So. 867. 113 Fla. 843. 

1. N.Y.—^Albany v. Goodman, 197 N. 

Y.S. 739, 203 App.Div. 630—Leven- 
thal V. Glllmore, 206 N.Y.S. 121, 

123 Mlsc. 703. 

2. Ill.—Sherlock v. Wlnnetka, 69 Ill. 

389. 

43 C.J. p 1349 note 47. 

3. N.C.—Asheville v. Herbert, 180 
S.E. 861, 190 N.C. 732. 

4. Tenn.—Donelson v. Weakley, 3 
Yerg. 178. 

5. Md.—Newbold v. Glenn, 10 A. 243, 

67 Md. 489. 

43 C.J. p 1349 note 50, p 1350 note 51. 

6. Cal.—White v. Moses, 21 Cal. 34. 

43 C.J. p 1350 note 53. 

7. Ohio.—State v. Carrel, 132 N.B. 

161, 103 Ohio St. 60. 

8. U.S.—Morgan v. Johnson, Colo., 

106 F. 452, 45 C.C.A. 421, affirmed 
24 S.Ct. 6, 191 U.S. 55. 48 KEd 89. 

9. Wyo.—Quackenbush v. City of 
Cheyenne, 70 P.2d 577, 52 Wyo. 146. 

43 C.J. p 1350 note 55. 

Besolatlon instead of ordinance 
A conveyance by a city of land 
by deed regular on Its face for a 
consideration retained by the city 
was not subject to collateral attack 
by a third person in an action to 
which the city was not a party, mere¬ 
ly because of the failure of the coun¬ 
cil to authorize the conveyance by 
ordinance Instead of by resolution.— 
Wilder v. American Produce Co.. 160 
S.Wj3d 619, 138 Tex. 619. 
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and the money received was appropriated to 
municipal purposes,^® but denied where the sale was 
ultra vires.i'^ A city may not keep both the prop¬ 
erty and the money received on a sale thereof, 
where the sale vras made without compliance with 
the statutory provision therefor.i® 

b. Deed or Oonveyazice 

A deed or conveyance by a municipal corporation 
should comply with the requirements governing deeds 
generally and with the rules of common or statutory law 
controlling such matters. 

A deed or conveyance by a municipal corpora¬ 
tion should comply with the requirements govern¬ 
ing the requ'sites and validity of deeds generally,^® 
with charter provisions controlling such matters,-® 
and with the terms of the official authorization for 
execution of the deed.^i By the common law a cor¬ 
poration can “act and speak only by its common 
seal.”22 Accordingly, the proper form for a mu¬ 
nicipal deed or lease is in the corporate name, 
signed by the mayor, and sealed with corporate seal, 
affixed and attested by the recorder or other proper 
officer,28 duly authorized.^4 Under some modern 
statutes and modern decisions, however, the rigors 
of the common law have been abated, and under 
such statutes much less satisfies legal requirement.^® 
It has been held that the corporate seal,2® signa¬ 


ture by the mayor,27 or operative words of convey¬ 
ance in the name of the corporation^® are not an 
essential requisite to a valid deed, and that, under 
valid authority from the council, another officer than 
the mayor may execute the deed,2® and even that 
officers, agents, or committees may, under proper 
authorization, make the deed in their own names.®® 
They must, however, be identified as the officers or 
persons so authorized,®^ which may be done by re¬ 
citals and certificate and it seems that reference 
to the municipal record of authority may be suffi¬ 
cient without incorporating or reciting such rec¬ 
ord in the deed.®® A deed or lease by a municipal 
officer should be, in its terms and otherwise, sub- 
stantiall}' within the ordinance, resolution, or other 
authority under which it is executed.®^ The deed 
of a board ma}' be signed by its chairman;®® but 
commissioners or agents^ unorganized, must all sign 
the deed,®® except where otherwise provided by 
statute.®"^ 

Presumption of validity. The deed of a munici¬ 
pal* ty for property formerly owned by it, which is 
duly executed by the proper officers with the essen¬ 
tial tokens of validity', is presumptively authorized 
and valid,®® and the party attacking its validity must 
by clear proof exclude the legal presumptions in fa¬ 
vor of official acts.®® 


15. R.I.—Corptu Jtalm citad In 
Newport Hospital v. Ward. 183 A. 
571. <577. 56 R.I. 45. 

43 C.J. p 1361 note 84. 

16. Cal.—^Herzo v. San Francisco. 88 
Cal. 134. 

17. R.I.—Oorpns Jturls dtad in 
Newport Hospital v. Ward, 183 A. 
571, 577. 56 R.I. 45. 

43 C.J. p 1851 note 86. 

18. N.T.—^Hurwltz v. Moore, 116 N. 
T.S. 248. 132 App.Dlv. 29. 

19. Tex.—Wilder v. American Pro¬ 
duce Co.. 160 S.W.2d 519, 138 Tex. 
519. 

Requisites and validity of deeds gen¬ 
erally see Deeds SS 10-70. 
SnilLcionoy of deaoziptlon 

Where the information contained 
in a deed conveying all land of the 
city lying on the north tank of a 
river, from its upper mouth to the 
crossing of a specified railroad, to¬ 
gether with extrinsic evidence lo¬ 
cating the point mentioned was suffi¬ 
cient to enable the property to be 
identified with reasonable certainty, 
the description was sufficient.—^Wild¬ 
er V. American Produce Co., supra. 

sa Mass.—City of Lawrence v. 
Stratton, 45 N.B.2d 460. 312 Mass. 
517. 

▼ota of dty oonnoll 

A conveyance of municipal realty 
to private citizen could not be made 


except in compliance with charter 
provision requiring that deeds be 
authorized by a vote of the council. 
—City of Lawrence v. Stratton, su¬ 
pra. 

Palluxo to adveztlBe for bids held 
permissible under charter provisions. 
—City of Tucson v. Arizona Alpha of 
Sigma Alpha Epsilon, 195 P.2d 562, 
67 Arlz. 330. 

81. Mass.—City of Lawrence v. 

Stratton. 45 N.E.2d 460, 312 Mass. 
517. 

82. R.I.—Corpus Juris quoted la 

Newport Hospital v. Ward. 183 A 
571, 573. 66 R.I. 45. 

43 C.J. p 1350 note 56. 

83. R.I.—Corpus Juris quoted la 

Newport Hospital v. Ward, 183 A 
571, 578, 56 R.I. 45. 

43 C.J. p 1350 note 57. 

84. R.I.—Corpus Juris quoted la 

Newport Hospital v. Ward. 183 A 
571, 673, 56 R.I. 46. 

43 C.J. p 1350 note 68. 

86. N.T.—New York v. Kent. 6 N.T. 
S. 567, 67 N.T.Super. 109. affirmed 
28 N.E. 253, 128 N.Y. 600. 

43C.J. p 1350 note 59. 

86. Cal.—Gordon v. San Diego, 36 P. 
18. 101 Cal. 522, 32 P. 885. 40 Am. 
S.R. 73. 

43 C.J. p 1850 note 60. 
ser. U.S.—^Morgan v. Johnson, Colo., 
106 F. 453, 45 C.C.A 421, affirmed 
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24 S.Ct. 6, 191 U.S. 55, 48 L.Ed. 
89. 

88. U.S.—^Morgan v. Johnson, supra. 

89. Me.—^Nobleboro v. Clark, 68 Me. 
87. 28 Am.R. 22. 

30. Me.—^Nobleboro v. Clark, supra. 
43 C.J. p 1350 note 64. 

31. U.S.—Wallace v. Dewey, C.C. 
Ind., 29 F.Cas.No.17.099, 8 McLean 
548. 

32. Pa.—^Providence School Fund 
App., 2 Walk. 37. 

33. Cal.—San Francisco, etc.. Land 
Co. V. Hartung, 71 P. 337. 188 CaL 
223. 

34. U.S.—Wright v. Morgan, Cola, 
24 S.Ct. 6, 191 U.S. 55. 48 L.Ed. 
89. 

43 C.J. p 1361 note 68. 

35. Mo.—^Wells v. Pressy, 16 S.W. 
670, 105 Mo. 164. 

43 C.J. p 1851 note 69. 

36. N.Y.—Carleton v. Darcy. 46 N.Y. 
Super. 484. reversed on other 
grounds 90 N.Y. 536. 

43 C.J. p 1351 note 70. 

37. N.Y.—^Westchester v. Davis, 7 
Hun 647. 

38. Cal.—San Francisco, etc., Land 
Co. V. Hartung, 71 P. 337. 138 Cal. 
223. 

43 C.J. p 1347 note 23. 

89. Neb.—^Karlin v. Franciscan Sis- 
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Construction, In determining the lands conveyed 
by a city’s deed the references made therein may 
be aided by presumptions.^® 

Curative statutes. Municipal deeds or leases, in¬ 
operative because of defects or omissions in form or 
execution, or for want of power of the municipality, 
may be validated by curative statutes, general or 
special, enacted before or after the date thereof.^i 

§ 969. -Estoppel and Ratification 

A municipal corporation may be barred by estoppel 
or ratification from repudiating its transfer of property 
or from claiming title thereto. 

The courts have often applied the doctrine of es¬ 
toppel to municipal corporations seeking to repudi¬ 
ate as unauthorized or invalid conveyances made of 
their property,^^ or releases made by ordinance^® 
or by compromise,^^ or seeking to claim title after 
repeated acts of recognition of title in another,^® 
whereby it has received benefits or he has under¬ 
gone expense. There are cases, however, refusing 
to apply the doctrine, some leaving the parties to 
their rights at law,^® and others giving the munici¬ 
pality active relief and it has been held in a 
number of cases that the unauthorized levy and col¬ 
lection of taxes on property by the officers of a mu¬ 
nicipality will not estop it to assert title to the prop¬ 
erty for the benefit of the public,^® although the con¬ 
trary has been held where the question to be de¬ 
termined was the legality of the tax, and not one of 


title to land.**® 

Estoppel of purchaser or lessee, A purchaser of 
municipal property at a sale invalid because of fatal 
irregularity in proceedings is not estopped to seek 
relief from his purchase because of invalidity of the 
proceedings and of his title thereunder.®® Howev¬ 
er, in an action for the rent reserved in the lease of 
a pier by a city, it has been held that a lessee who 
has enjoyed all the benefits of the lease cannot avoid 
liability on the ground that it was not “made at pub¬ 
lic auction to the highest bidder” as required by the 
statute.® 1 

Ratification of invalid conveyance. A sale and 
conveyance under a void ordinance is validated by 
due municipal recognition of such ordinance as val¬ 
id, in an ordinance passed before such sale and 
conveyance.®® An invalid sale may be ratified by a 
municipality acting under authority of the legisla¬ 
ture,®® and such ratification operates as of the date 
of the originally invalid act.®^ An invalid or unau¬ 
thorized sale and conveyance is not made good, how¬ 
ever, by a ratification or act of recognition not in 
itself valid,®® nor is it necessarily ratified by a mere 
failure to disaffirm.®® It seems that a sale abso¬ 
lutely void cannot be ratified by the corporation,®^ 
and a deed of property held in trust for the public 
has been held void even though ratified by legisla¬ 
tive act;®® nor does a legislative act, ratifying and 
confirming the ordinances of a town, validate an 


terhood, 192 N.W. 122, 109 Neb. 
711. 

Tex.—Adams v. Dlgnowltv, 28 S.W. 
873. 8 Tex.CivA.pp. 201. 

40. N.T.—Goodhue v. Cameron, 127 
X.T.S. 120, 142 App.Div. 470. 

43 C.J. p 1851 note 78. 

41. Cal.—Gordon v. San Diego. 36 
P. IS, 101 Cal. 622, 40 Am S.R. 73. 

Ga.—Kehoe v. Rourke, 62 S.B. 185, 
131 Ga. 269. 

43 C.J. p 1351 note 7'5, p 292 note 84 

m ( 2 ). 

Sefectlva advaFtlsameiLt 

A contract for lease by city of 
land with option to purchase by les¬ 
see was not unenforceable because 
advertisements were defective where, 
subsequent to execution of the con¬ 
tract. legislature passed an act vali¬ 
dating all sales of lands made by any 
municipality at public auction, and 
procedure followed by city In execut¬ 
ing the lease, which was called a 
private sale but amounted to a pub¬ 
lic offering and sale to the highest 
bidder at a public meeting of the 
governing body, was a public auc¬ 
tion within validating act.—Charles 
Realty Co. v. City of Newark, 40 A. 
2d 640. 186 N.J.Ba. 212. 


42. Ark.—Searcy v. Yarnell, 1 S-W. 
319, 47 Ark. 569. 

43 C.J. p 1346 note 3. 

43. Iowa —Grant v. Davenport. 18 
Iowa 179. 

44. Mo.—St. Louis V. St. Louis Gas¬ 
light Co., 70 Mo. 69. 

45. Idaho.—^Robinson v. Lemp. 161 
P. 1024, 29 Idaho 661. 

Iowa.—Slmplot v. Dubuque. 10 N.W. 

221, 49 Iowa 630, 56 Iowa 639. 

43 C.J. p 1346 note 6. 

46. Ohio.—^Markley v. Mineral City, 
61 N.E. 28, 58 Ohio St. 430, 65 Am. 
S.R. 776. 

Wis.—^Beurhaus v. Cole, 69 N.W. 986, 
94 Wis. 617, 

43 C.J. p 1346 note 7. 

47. Cal.—^McCracken v. San Francis¬ 
co, 16 Cal. 591. 

III.—Snyder v. Mt. Pulaski, 69 Ill. 
App. 474. 

I 4& Iowa.—City of Cedar Rapids v. 
Marshall, 208 N.W. 982, 199 Iowa 
1262. 

Mass.—City of Lawrence v. Stratton, 
45 N.E.2d 460. 312 Mass. 517. 

43 C.J. p 1846 note 9. 

49. Iowa.—^Brandirll v. Harrison 
County, 60 Iowa 164i 
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50. Cal.—^McCracken v. San Fran¬ 
cisco. 16 Cal. 591. 

51. N.T.—^New York v. Sonnebom, 21 
N.B. 131, 113 N.Y. 423. 

52. Cal.—^Holland v. San Francisco. 
7 Cal. 361. 

53. Cal.—Oakland v. Oakland Water 
Front Co., 124 P. 251, 162 Cal. 675. 

54. Cal.—Oakland v. Oakland Water 
Front Co., supra. 

55. Cal.—^McCracken v. San Francis¬ 
co, 16 Cal. 591. 

43 C.J. p 1346 note 16. 

5& Mass.—City of Lawrence v. 
Stratton, 45 NE.Hd 460, 312 Mass. 
517. 

Ohangs of administration 
Failure of city council to take any 
action to disaffirm conveyance ot 
realty to private citizen for a little 
more than a year, and until com¬ 
mencement of a new administration 
under a different mayor, did not con¬ 
stitute a ratification of the transfer 
of the realty.—City of Lawrence v. 
Stratton, supra. 

57. Cal.—Plmentai v. San Francisco, 
21 Cal. 351. 

48 C.J. p 1346 note 17. 

58. Cal.—San Francisco v. Itsell, 22 
P. 74, 80 Cal. 67. 
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unauthorized sale by ordinance of valuable tovm 
property.®® A sale of municipal property made un¬ 
der a forged letter of authority is not validated by 
municipal action taken before disclosure of the 
forgery.®® Where authority to do any particular 
act on the part of a municipal corporation can be 
conferred only by ordinance, such act can be rati¬ 
fied only by ordinance.®^ An invalid sale requiring 
the authority of an ordinance cannot be validated 
by resolution.®® 

§ 970. -Pa3niient 

Ordinarily payment for municipal property sold or 
transferred should be made In money or property. 

Where the terms of sale of municipal propert 3 ', 
real or personal, are not otherwise prescribed in the 
act of authority,®® credit may be given in the discre¬ 
tion of the agency effecting the sale.®^ In the ab¬ 
sence of special authorization,®® it has been held that 
only money, either in hand or on time, can be accept¬ 
ed as the consideration.®® It has, however, been 
held that a monetary consideration is not essential to 
support a transfer of municipal property to another 
governmental agency, and that other benefits to the 
municipality may furnish sufficient consideration to 
support the transfer.®^ 

Exchange. It has been held that a municipal 
power to sell includes power to exchange;®® but it 
has also been held that power to sell means power 
to sell for cash,®® and excludes the power to accept 


property in exchange,^® although even under this 
view power both to buy and to sell includes the 
right of exchange.^i 

Forfeiture for default in payment of interest. 
There is no forfeiture of lands to the city for de¬ 
fault in paj’ment of interest on purchase-money 
notes without an indorsement of “land forfeited*^ 
on the notes by the city secretary, and an entry to 
that effect on the '‘account of sales” kept hy him, 
as required by the ordinance authorizing the sale.^- 

§ 971. Effect of Want of Power to Acquire or 
Dispose of Property 

a. Acquisition 

b. Disposal 

a. Acquisition 

A municipal contract to acquire property Is void and 
unenforceable where such acquisition Is completely be¬ 
yond the power of the corporation; but where a municipal 
corporation having power to acquire property for some 
purposes, but not for others, takes It for unauthorized 
purposes the transfer Is not void but vests title In the 
corporation which may be questioned only by the state, a 
taxpayer, or some person authorized to represent the In* 
habitants of the municipality. 

An ultra vires contract by a municipal corpo¬ 
ration to purchase and take property, real or per¬ 
sonal, or to pay therefor, is absolutely void and 
cannot be enforced against the corporation,7® even 
though it has received a conveyance and had pos¬ 
session and use of the property but where a mu- 


Dak.—McGuire v. Rapid City, 43 N.W. 
706. 6 Dak. 346. 5 L.R.A. 752. 

59. Cal.—Oakland v. Oakland Wa¬ 
ter Front Co., 50 P. 277. 118 Cal. 
160. 

43 C.J. p 1347 note 18. 

60. N.T.—^Eaathampton v. Bowman. 
32 N.B. 987, 136 N.Y. 521. 

61. Cal.—McCracken v. San Francis¬ 
co. 16 Cal. 691. 

43 C.J. p 1347 note 20. 

62. Tex.—Laredo v. Macdonnell, 62 
Tex. 611. 

63. Cal.—Thompson v. Alameda 
County. 44 P. 230, 111 Cal. 653. 

43 C.J. p 1351 note 76. 

64. Ohio.—Cincinnati v. Dexter, 44 
N.F. 520. 65 Ohio St. 98. 

48 C.J. p 1361 note 77. 

66. Ohio.—Cleveland v. Cleveland 
City School Dist. Public Library 
Bd.. 114 N.E. 247, 94 Ohio St 311. 
43 C.J. p 1351 note 79. 

66. Ohio.—Cleveland v. State Bank. 

16 Ohio St 236. 88 Am.D. 445. 

43 C.J. p 1351 note 80. 


Ity of City of Wllmlngrton. 197 S.F. 
693. 213 N.C. 744. 

Ohio.—City of Cleveland v. Public 
Library Board. 114 N.E. 247. 94 
Ohio St. 811—Hugrerer v. City of 
Ironton, 82 N.E.2d 118, 83 Ohio APP. 
21, appeal dismissed 76 N.E.2d 397, 
148 Ohio St 670—Green v. Thomas. 
176 N.EL 226. 37 Ohio App. 489. er¬ 
ror dismissed 177 N.E. 766, 123 Ohio 
St 669. 

HouslBff authority 
A city In which a houslngr author¬ 
ity has been> created for the rehabili¬ 
tation of congested areas througrh the 
construction, ownership, and rental ot 
apartments and dwellings may convey 
property to the housing authority 
without monetary consideration, 
since the benefit received by the city 
supplies the want of monetary con¬ 
sideration.—Wells V. Housing Author¬ 
ity of City of Wilmington, 197 S.E. 
693. 213 N.a 744. 

State 

Transfer, by city, of site for state 
office building to state, although not 
for money consideration was sup¬ 
ported by adequate consideration.— 
Green v. Thomas. 176 N.E. 226. 37 
Ohio App. 489. error dismissed 177 
N.E. 766, 128 Ohio St. 669. 
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■■Without oost” 

“Without cost,” in statute author¬ 
izing city to convey site for state of¬ 
fice building “without cost,’* means 
“without cost In money.”—Green v. 
Thomas, 175 N.E. 226. 37 Ohio App. 
489, error dismissed 177 NE. 766. 
123 Ohio St. 669. 

68. Ind.—East Chicago Go. v. East 
Chicago. 87 N.E. 17. 171 Ind. 654, 
659. 

43 C.J. p 1351 note 78. 

69. S.C.—Carter v. City of Green¬ 
ville, 178 SE. 508. 175 S.C. 130. 

TO. S.C.—Carter v. City of Green¬ 
ville. supra. 

71- S.C.—Garter v. City of Green¬ 
ville. supra. 

78. Tex.—Laredo v. Salinas. Civ. 
App., 191 S.W. 190. 

73. U.S.—Corpus JUriB cited in 
Hoskins V. City of Orlando, Fla., 
C.aA.Fla., '51 F.2d 901, 906. 

Iowa.—Golf View Realty Co. v. Sioux 
City. 269 N.W. 451. 223 Iowa 433. 
Ill.—^MUls V. Forest Pre8er\'e Dlst. 
of Cook County. 178 N.E. 126. 345 
Ill. 508. 

48 C.J. p 1352 note 89. 

74. Ala—Eufaula v. McNab, 67 Ala. 
588, 42 Am.R. 118. 


67. N.C.—^Wells v. Housing Author- 
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nicipal corporation having power under its charter 
to acquire and hold real estate for some purposes 
takes a conveyance of property for an unauthorized 
purpose, although the transaction is in a sense ultra 
vires, the deed is not void, but vests the title in the 
corporation,"5 and its power to hold the property 
can be questioned only by the state in a direct pro¬ 
ceeding for that purpose,^® or by a. taxpayer or 
some person authorized to act in behalf of the in¬ 
habitants of the municipalit}’,^^ and may not be col- 
latera% attacked by a stranger.^® A court of eq¬ 
uity may refuse relief either to the municipality or 
to the other party equally in pari delicto.^® 

The rule that a municipality’s power to hold prop¬ 
erty may be questioned only by the state applies to 
a devise to a municipal corporation which is au¬ 
thorized to acquire and hold real estate for some 
purposes.®® If, however, the charter of a munici¬ 
pal coiporation forbids that it acquire and hold real 
estate, so that there is a want of capacity to take 
and hold real estate for any purpose, a conveyance 
or devise to the corporation can pass no title, and 
the want of capacity may be raised by any person 
interested,®! and it has been held that the title of 
a municipal corporation to lands be>'ond its bounda¬ 
ries conveyed to it for the purpose of a highway 
could be collaterally attacked as invalid by a private 
individual®® Where a gift of property to a mu¬ 
nicipal corporation is made on a condition subse¬ 
quent which the corporation has no power to per¬ 
form, the gift fails.®® If a municipal corporation 
lacks power to hold as trustee in any given case, as 
discussed supra § 960, such incapacity does not in¬ 
validate the trust in a court of equity, since the 
court will appoint a new trustee ;®^ but it has been 


held that a court of law cannot sustain a deed to a 
municipal corporation on a trust foreign to the ob¬ 
ject of the corporation, as such a court has no pow¬ 
er to appoint another trustee,®® although there is 
authority that this does not necessarily constitute an 
obstacle,®® 

b. Disposal 

It has been held that a municipal corporation selling 
property without complying with statutory prerequisites 
vests no title In the purchaser; but It has also been held 
that a municipal corporation assenting to sale of Its pro¬ 
prietary Interests and accepting the proceeds may there¬ 
after be precluded from questioning the validity of the 
sale. 

It has been held that if a municipal corporation 
sells and conveys property without complying with 
the statutory prerequisites the conveyance is not 
merely voidable but absolutely void, and vests no 
right, title, or interest in the grantee.®*^ On the 
other hand, it has been held that a municipal cor¬ 
poration which assents to the sale of its proprietary 
interests, accepts, converts, and retains the consider¬ 
ation, and silently permits the purchaser to better 
and improve what he has bought, is thereby pre¬ 
cluded from afterward questioning the validity of 
the sale;®® and that, where a municipal corpora¬ 
tion has undertaken to purchase and acquire title to 
land and to conv^ it to a person on consideration 
that he will build and operate manufactories within 
its limits, and afterward brings its action against 
such person to set aside the conveyance and obtain 
a reconveyance of the property with possession 
thereof, a court of equity will not lend its aid to 
either party, but will leave them where they have 
placed themselves.®® 


75. Mo.—^Mclndoe v. St. Louis, 10 
Mo. 575. 

43 C.J. p 1352 note 91. 

76. Maas.—Inhabitants of Town of 
Holliston V. Hoi listen Water Co., 
27 N.E.2d 194, 306 Mass. 17. 

48 C.J. p 1332 note 92. 

77. Cal.—^Beckett v. Petaluma, 163 
P. 20, 171 Cal. 309. 

78. N.D.—Pierce Tp. of Barnes 
County V. Ernie, 19 N.W.2d 755, 74 
NJ). 16. 

79. Ohio.—^Markley v. Mineral City, 
51 N.R 28, 58 Ohio St. 430, 65 Am. 
S.R. 776. 

Where parttes cannot Imt put In statu 
qno 

Although a municipal corporation 
lacks power to purchase the common 
stock of a private corporation, where 


the rights of Innocent third persons 
have Intervened and the parties can¬ 
not be put in statu quo, equity may 
refuse to decree euch a purchase void. 
—^White V. Chester Municipal Au¬ 
thority, Com.Pl., 5 Monroe LR. 78, 
modifled on other grounds 36 A.2d 455, 
849 Pa. 118. 

sa U.S.—Vidal V. Girard. Pa.. 2 
How. 127, 11 L.Ed. 205. 

43 C.J. p 1352 note 96. 

Devise to foreign mnnldpal corpora¬ 
tion 

A devise of remainder In fee in 
land in the District of Columbia to 
a municipal corporation In Canada, 
even if it had been invalid and sub¬ 
ject to attack through escheat pro¬ 
ceedings, was not open to attack by 
persons claiming the land by Inher- 
itance.—^Larkln v. Washington Loan 
& Trust Co, 31 F.2d 635, 68 App. 
D.C. 391, certiorari denied 49 S.Gt. 
481, 279 U.S. 867. 73 L.Ed. 1004. 
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81. Ind.—Hayward v. Davidson, 41 
Ind. 212. 

82. N.T.—^Rlley v. Rochester. 9 N.Y. 
64. 

83. Mass.—^Bullard v. Shirley, 27 N. 
E. 766, lf53 Mass. 559, 12 LR.A. 110. 

84. U.S—^Vidal v. Girard. Pa., 2 
How. 127, 11 L Ed. 206. 

48 O.J. p 1352 note 2. 

85. N.T.—Jackson v. Hartwell, 
Johns. 422. 

86. Mich.—^ECatheway v. Sackett, 32 
Mich. 97. 

43 G.J. p 1352 note 4. 

87- Cal.—^Herzo v. San Francisco, 88 
Cal. 134. 

43 C.J. p 1352 note 5. 

86. Ark.—Searcy v. Tamell, 1 S- 
W. 819, 47 Ark. 269. 

89. Ohio.—Markley v. Mineral City, 
61 N.E. 28. 58 Ohio St. 480. 65 Am. 
S.R. 776. 
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§ 972. Indebtedness to Municipality; Prior¬ 
ity 

It has been affirmed by some authorities and denied 
by others that a municipal corporation is entitled to the 
priority over other creditors accorded the state in pay¬ 
ment of debts. 

It has been held that as an agency of the state a 
municipal corporation is entitled to whatever pri¬ 


ority the state might demand in the payment of 
debts.90 Other authorities, however, take the view 
that the right of the state to preference over other 
creditors is not among the powers granted to mu¬ 
nicipal corporations® 1 or quasi municipalities,®® and 
that they are not entitled to priority even though 
they may at times exercise governmental powers 
delegated to them.®® 


XV. GONTBAGTS IN GENERAL 


A. IN GENERAL 


§ 973. In General 

A municipal corporation la bound by a valid contract 
antered Into by it. 

The rules of law pertaining to a valid contract of 
a municipal corporation are not different from those i 
pertaining to any other contract ;®4 the municipality 
is bound by the contract to the extent that a nat¬ 
ural person, private corporation, or other legal enti¬ 
ty is bound by a contract entered into by him or 
it,®5 especially where the contract relates to a 
matter not governmental in its nature.®® 

The effect on preexisting municipal contracts and 
indebtedness, of an attachment of territory or con¬ 
solidation of municipalities is discussed supra § 78, 
the division of a municipality or the severance of | 


territory therefrom supra § 80, and the dissolu¬ 
tion of a municipal corporation supra § 105. Mu¬ 
nicipal contracts for public improvements are dis¬ 
cussed infra §§ 1141-1218. 

i 

§ 974. Legislative Control 

Subject to constitutional limitations, the state may 
leclslate on the subject of municipal csntra.ts. 

Subject to constitutional limitations,®? the state 
may legislate on the subject of municipal con¬ 
tracts,®® as by conferring the power to contract,®® 
regulating the manner of exercising the power,^ 
and prescrib'ng the terms and conditions of con¬ 
tracts,® the legislative power in this respect being 
I more extensive than in the case of a contract be- 


sa U.S,—City and County of Denver 

V. Stenger, CCA.C 0 I 0 .. srs F. 809. 
Priority of state as creditor see 

States 9 110. also 59 C.'J. p 168 
note 65-p 169 note 74. 

81. U.S.—^In re Lazarolf. C.C.A.N.T., 
84 F.2d 982. reversed on o*h'>r 
grounds 57 S.Ct. 821. 299 U.S. 623, 
81 LEd. 884. 

Mo.—Boone County v. Cantley. 61 S. 

W. 2d 56. 330 Mo. 911. 

N.T.—In re General Indemnity Cor¬ 
poration of Amerlc% 295 N.T.S 
981. 261 App.Dlv. 236. affirmed In 
re Lilquidatlon of General Indem¬ 
nity Corporation of America. 11 N. 
E.2d 784. 276 N.Y. 616. 

Tenn.—U. S. Fidelity & Guaranty Co 
V. Rainey, 113 S.W. 397, 120 Tenn. 
357. 

80. Ill.—^People V. Home State Bank 
of G ant Park, 170 N.E. 205, 838 
Ill. 179. 

83. N.Y.—^In re Atlas Television Co.. 

6 N.E.2d 94. 273 N.Y. 51. 

Absence of statute 

Generally, in absence of statute 
giving cities priority in payment of 
debts due from insolvent debtors, 
city does not have preference over 
other creditors in Insolvency proceed¬ 
ings, notwithstanding city at times 
exercises governmental powers dele¬ 
gated to it by state.—^In re Atlas Tel¬ 
evision jCo.. supra. 


9d. N.Y.—Greenberg v. City of New 
York, 274 N.T S. 4, 152 Misc. 488. 

95. U.S.—U. S. Fidelity & Guaranty 
Co. V. C.ty of Asheville, C.C-AN. 
C.. 85 F.2d 966. 

N.T.—Greenberg v. City of New York, 
274 N.Y.S. 4. 152 Misc. 488. 

Wis.—City of Superior v. Dul .th St. 
Ry. Co., 165 N.W. 1081. 166 Wls. 
487. 

93. Pa.—Western Sav. Fund Soc. v. 
Philadelphia. 31 Pa. 175. 185. 72 
Am.D. 780. 

97. Mass.—In re Opinions of the 
Justices, 199 N.E. 538, 293 Mass 
589. 

Ohio.—State ex rel. Mitchell v. Coun¬ 
cil of Village of Milan. 14 N.E.2d 
772, 133 Ohio St. 499. 

44 C J. p 65 note 8. 

Imra'rment of obligation of munici¬ 
pal contract see Constitutional Law 
99 302. 308-312. 

Statutes held not nnoonstltntlonal 

Mo.—^Donovan v. Kansas City. 179 
S.W.2d 108, 352 Mo. 430, appeal dis¬ 
missed 64 S.Ct. 1049, 823 US. 707, 
88 L.Ed. 1551. 

Ohio.—State ex rel. Wear v. Cincin¬ 
nati & L. B. R. Co.. 190 N.B 324, 
128 Ohio SL 95—City of Cleveland 
V. East Ohio Gas Co.. 170 N.E. 586. 
34 Ohio App. 97, error dismissed 
East Ohio Gas Co. v. City of Cleve¬ 
land. 172 N.E. 379, 121 Ohio St. 
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628, and East Ohio Cas Co. v. State, 
172 N.E. 880, 121 Ohio St. 629. 

Pa.—Crown Products Co. v. Pennsyl¬ 
vania Public Utility Commission, 
82 A.2d 305, 153 Pa.Super. 345. 

93. Miss.—^Hartford Accident & In¬ 
demnity Co. V. Nat.h'^z Inv. Co., 
119 So. 866, 155 Miss. 31. 

44 C.J. p 65 note 7. 

99. U.S.—Overpeck Land Corpora¬ 
tion v. Virage of RldgefleM Pa^-k, 
D.C.N.J., 43 F.3d 597, affirmed. C.C. 
A., 51 F.2d 1082. 

Melss. —In re Opinions of the Jus¬ 
tices. 199 N.E. 638, 293 Mass. 539. 

1. U.S.—Colorado Central Power Co. 
V. Municipal Power Deve'opment 
Co., D.C.C 0 I 0 .. 1 F.Supp. 961. 

Colo.—^Dalby v. City of Longmont. 
256 P. 810, 81 Colo. 271. 

8. Miss.—Hartford Accident & In¬ 
demnity Co. V. Natchez Inv. Co.. 119 
So. 366. 155 Miss. 31. 

Power of legislature to authorize 
city to cont act for unlimited pe¬ 
riod see infra 9 979 h. 

Frovlaions as to wages and henrs 
State may require municipal corpo¬ 
rations to enter into contracts pro¬ 
viding for payment of prevailing 
wage rate and eight-hour working 
day.—^Long Island R. Co. v. Depart- ' 
ment of Labor of State of New York. 
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tween individuals.^ The legislature may, during an 
emergency, suspend the charter regulations in re¬ 
gard to the method of incurring contract obliga¬ 
tions,* and may confer the right to prescribe such 
regulations on a state agency- created to deal with 
the emergency.5 Valid statutes enacted in the ex¬ 
ercise of the power of legislative control are man¬ 
datory,® and compliance therewith is necessary to 
make a municipal corporation liable on its con- 
tract.7 

Repeal of statutes. Some regulatory laws are 
held to have been repealed by implication;® but the 
view has been taken that a general law penalizing 
a public ofEcial profiting from a sale to the city 
he serves cannot be repealed by inference.® 

§ 975. Implied Contracts 

Provided the contract Is within the scope of Its cor¬ 
porate powers, a municipal corporation may be held liable 


on an Implied contract, either where the contract is im¬ 
plied In fact from corporate acts or Is Implied in law to 
prevent the municipality from enriching Itself by accept¬ 
ing and retaining benefits without paying Just compensa¬ 
tion therefor. 

Notw-ithstanding some broad judicial statements 
that a municipal corporation cannot be made liable 
as can private individuals, in relations quasi ex con¬ 
tractu,and the principles of law regarding an im¬ 
plied contract arising from the rendition of services 
or quantum meruit are without application in deal¬ 
ing with municipalities,^^ it is generally considered 
that a municipal corporation may become liable on 
an implied contract within the scope of its corpo¬ 
rate powers,!® where the contract is deduced by 
inference from corporate acts, without note, deed, 
or writing,!® or is a quasi contract or contract im¬ 
plied in law.!* On the principle that it is unjust 
to permit it to enrich itself by accepting and re¬ 
taining benefits without paying therefor,!® a mu- 


247 X.Y.S. 278. 188 Misc. 612. af¬ 
firmed 177 N.E. 17, '256 N.T. 498. 
Zacorporatloa of szcsptloiL to gsiu 
oral mis ^ 

The statute authorizing city to pay 
commissions to real estate brokers 
procuring lessee or purchaser of city 
property could properly incorporate 
exception to the general rule that a 
broker is entitled to his commissions 
on the execution of a contract of sale 
or lease by requiring consummation 
of sale or lease before payment of 
commissions.—Schulman v. City of 
New York. 35 N.T.S.2d 100. 178 Misc. 
698. affirmed 89 N.Y.&2d 612, 265 App. 
Dlv. 923, affirmed 50 N.E.2d 649. 291 
N.Y. 520. 

3. Miss.—^Hartford Accident & In¬ 
demnity Co. V. Natchez Inv. Co., 119 
So. 366, 165 Misc. 31. 

4. N.Y.—^Howard v. New York, 191 
N.Y.S. 878, 199 App.Dlv. 696, re¬ 
versed on other grounds 140 NJBl 
206. 236 N.Y. 91. 

5. N.Y.—^Howard v. New York, su¬ 
pra. 

6 . Pa.—Stange v. City of Philadel¬ 
phia. 162 A« 833, 308 Pa. 839. 

7. Pa.—^First Nat. Bank of Mononga- 
hela City v. Carroll Tp., Washing¬ 
ton County, 27 A.2d 527. 150 Pa- 
Super. 241. 

Conditions precedent to. and formal 
requisites of, contract see infra SS 
994-1007. 

Liimitations on power to contract see 
infra 5 979. 

& Pa.—Book V. Hall, 16 A.2d 356, 
339 Fa. 470. 

Statute held not repealed 
Ga.—^Morton v. City of Waycross, 
160 &K 830. 178 Ga. 298. 


Statute held kept lu foroe by oou- 
stitutiou 

Ga.—York v. State, 168 S.E. 63, 172 
Ga. 483. 

9. Pla.—City of Stuart v. Green. 28 
So.2d 881. 166 Fla. 551. 

10. Ohio.—Village of Beachwood v. 
Ohio Casualty Ins. Co., 191 N.E. 
797, 47 Ohio App. 212. 

11. Me.—Watts Detective Agency v. 
Inhabitants of Sagadahoc County. 
18 A.2d 308, 137 Me. 233. 

12. U.S.—National Surety Corpora¬ 
tion V. City of Allentown, D.C.Pa., 
82 F.Supp. 700. 

Iowa— Corpus Juris olted lu Carlson 
V. City of Marshalltown. 236 N.W. 
431, 423. 212 Iowa 373. 

Neb.—^Nelslus v. Henry, 5 N.W.2d 
291, 142 Neb. 29, affirmed 9 N.W.2d 
168, 148 Neb. 273. 

N.Y.— Ctorpus Juris cited lu People v. 
City of Schenectady, 60 N.Y.S.2d 
911, 916, 186 Misc. 386. 

Utah.—Sidney Stevens Implement Co. 
v. Ogden City. 83 P:2d 181, 83 Utah 
678. 

Va—^Leonard v. Town of Waynes¬ 
boro, 198 S.E. 503, 169 Va 876. 
Wyo.—George W. Condon Co. v. 
Board of Com’rs of Natrona Coun¬ 
ty, 108 P.2d 401, 56 Wyo. 88. 

44 C.J. p 136 note 85. 
implied burdeu 

Where city, to avoid constitutional 
limitation on its indebtedness in 
construction of municipal building, 
entered into agreement whereby pri¬ 
vate corporation borrowed funds from 
Reconstruction Finance Corporation, 
and thereafter on completion of build¬ 
ing conveyed it to city, subject to 
mortgage, and private corporation 
failed to comply with federal stat¬ 
ute requiring a method of self-liqui- 
datlng the loan to be set up with full | 
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knowledge of the city, implied burden 
rested on dty to restore private cor¬ 
poration to the status quo or to ren¬ 
der the equivalent of the outstand¬ 
ing obligation.—^Reconstruction Fi¬ 
nance Corp. V. Municipal Bldg. Corp. 
of Ellsworth. D.C.Me., 68 F.Supp. 687. 

13. N.Y.—Seif V. City of Long 
Beach. 86 N.E.2d 680, 286 N.Y. 882. 
motion denied 41 N.E.2d 1'64, 287 
N.Y. 836—People v. City of Sche¬ 
nectady. eO N.Y.S.3d 911, 186 Misc. 
885. 

Statutes Inapplloable to Implied con¬ 
tracts 

Statutes vesting in mayor the au¬ 
thority to sign contracts relate only 
to express contracts and not to im¬ 
plied contracts by which a city may 
be bound.—^People v. City of Sche¬ 
nectady, supra. 

14. U.S.—^American La France Fire 
Engine Co., to Use of American La 
France & Foamite Industries, v. 
Borough of Shenandoah, D.C.Pa., 30 
F.Supp. 261. affirmed. C.C.A.. 115 F. 
2d 866. 

N.Y.—^Barry v. City of New York, 26 
N.Y.S.2d 27, 175 Misc. 712, affirmed 
27 N.Y.S.2d 425, 261 App.Dlv. 967. 
appeal denied 27 N.Y.S.2d 788, 261 
App.Dlv. 1073. 

Tex.—City of Houston v. Finn, 161 
S.W.2d 776. 139 Tex. 111. 

W.Va.—^Mountain State Water Co. v. 
Town of Kingwood, 1 S.E.2d 395. 
121 W.Va. 66. 

16. U.S.—^American La France Fire 
Engine Co., to Use of American La 
France & Foamite Industries, v. 
Borough of Shenandoah, CXlA.Pa.. 
115 F.'2e 866. 

N.Y.—58-04 Ninety-Seventh Place 
Corporation v. City of New York, 
282 N.Y.S. 519, 156 Misc. 706. 

Pa.—^Pittsburgh Paving Co., for Use 
of Iron & Glass Dollar Sav. Bank 
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nicipality may be held liable, in respect of a matter i ices rendered for,i" it on request^® or under com- 
within the scope of its contractual powers, where it ! pulsion,^3 regardless of the use to which they were 
has accepted, and retained the benefits of, goods, • applied,20 or where it has had possession of, and 
supplies, or other property, delivered to,^® or serv- i used, the private property of another,21 or it holds 


of Birmingham, v. City of Pitts¬ 
burgh. 3 A.2d 905. 332 Pa. 563. 

S.C.—^U. S. Rubber Products v. Town 
of Batesburg. 190 S.E. 120. 183 S. 
C 49, no AI..R. 144. 

Tex.—City of Houston v. Finn, 161 
S.W.2d 776, 139 Tex. Ill—Sluder v. 
City of Saji Antonio, Com.App., 2 
S.W.2d 841. rehearing denied 9 S. 
W.2d 1032. 

Wash.—^Hailey v. King County, 149 
P.2d 823. 21 Wash.2d 53, 154 A.L.. 

R. 351. 

Wis.—Federal Paving Corporation v. 
City of Wauwatosa, 286 N.W. 646, 
231 Wis. 665—Shulse v. City of 
Mayville. 271 N.W. 643, 223 Wis. 
624. 

Borough wliloli has reosived beaeiLt 
of lasuraiLoe policy, should pay the 
premiums for the time the policy was 
in force.—Hall v. Borough of Dor- 
mont, 99 Pa.Super. 296. 

16. U.S.—Ohio Oil Co. V. Michigan 
City. C.C.A.Ind., 117 P2d 391— 
Schiavl V. Mayor and City Council 
of Baltimore, D.C.Md.. 40 F.Supp. 
184—^National Surety Corporation 
V. City of Allentown, D.C.Pa., 32 F 
Supp. 700. 

Ala.—Morgan County v. Money, 189 
So. 773. 28 AlaApp. €14, certiorari 
denied 189 So. 775, 238 Ala. 149. 
Neb.—^Nebraska State Bank Liquida¬ 
tion Ass’n V. Village of Burton, 
279 N.W. 319, 134 Neb. 623. 
N.M.—Shaw V. Board of Education 
of Village (Town) of Hobbs, N. M., 
31 P.2d 993, 38 N.M. 298, 93 A.L.R. 
432. 

S.C.—U. S. Rubber Products v. Town 
of Batesburg, 190 S.E. 120, 183 S. 
C. 49. no A.L.R. 144. 

Tex.—City of Houston v. Finn, 161 

S. W.2d 776, 139 Tex. Ill—Waller 
County V. Freelove, Clv.App., 210 
S.W.2d 602, refused no reversible 
error—^Harris County v. Texas & 
N. O. R. Co., Clv.App., 131 S.W.2d 
109, error dismissed, judgnnent 
correct—^Horne Zoological Arena 
Co. V. City of Dallas, Clv.App., 45 
S.W.2d 714. 

Wash.—Gehr v. Ferry County, 36 P. 

2d 71, 179 Wash. 68. 

Wis.—Standard Oil Co. v. City of 
Cllntonville, 3 N.W.2d 701, 240 Wis. 
411—^Federal Paving Corporation 
V. City of Wauwatosa, 286 N.W. 
546, 281 Wis. 655—Shulse v. City 
of Mayville, 271 N.W. 643. 223 Wis. 
624. 

44 C.J. p 137 note 86. 

Where mimiolpaUty does not restore 
property 

Pa,'—Township of Luzerne v. Payette 
County, 199 A. 827, 830 Pa. 247— 
In re Upper Darby Tp., 51 Pa,Dlst. 


& Co 88, 32 Del.Co. 322, 35 Mun.L. 

R. 259. 

44CJ. p 137 note 86 [b]. 

17. U.S.—Ohio Oil Co. v. Michigan 
City, C.C.AInd, 117 F.2d 391— 
Schia\'l V. Mayor and City Council 
of Baltimore, D.C.Md.. 40 F.Supp. 
184. 

Fla.—^Ramsey v. City of Kissimmee, 
190 So. 474. 139 Fla 107. 

Ill.—^Welabach Traffic S’gnal Co. v- 
City of Chicago, 66 N.E.2d 471, 328 
IlLApp. 467. 

Neb.—Gee v. City of Sutton, 31 N.W. 
2d 747, 149 Neb. 603—Darnell v- 
City of Broken Bow. 299 NW. 274, 
139 Neb. 844, 136 A.L.R. 101. 

N.Y.—^Ellls V. City of New York, 46 
N.Y.S.2d 863, 180 Misc. 968, af¬ 
firmed 47 N.Y.S 2d 96, 267 App.Div. 
810. 

Tex—City of Houston v Finn, 161 

S. W.2d 776, 139 Tex. Ill—Sluder 
V. City of San Antonio, Com App., 
2 S.W.2d 841. rehearing denied 9 
S.W.2d 1032—Waller County v. 
Freelove. Clv.App, 210 S W.2d 602, 
refused no reversible error.—^Har¬ 
ris County V. Texas & N. O. R. Co., 
Civ.App.. 131 S.W.2d 109, error dis¬ 
missed, judgment correct—City of 
Texarkana v. Keeney, Civ.App., 50 
S.W.2d 339—^Edwards v. Lubbock 
County, C^v.App., 33 S.W.2d 482. 

Wash.—Gehr v. Perry County, 36 P. 

2d 71. 179 Wash. 68. 

Wis.—^Federal Paving Corporation v. 
City of Wauwatosa, 286 N.W. 546, 
231 Wis. 655—Shulse v. City of 
Mayville, 271 N.W. 648, 228 Wis. 
624. 

44 C.J. p 187 note 87. 

Xa furthoraaoe of Justioe and where 
the exceptional facts and circum¬ 
stances of a case so demand, a con¬ 
tract by city to pay for services ren¬ 
dered to it will be Implied.—^Welsbach 
Traffic Signal Co. v. City of C?hlcago, 
66 N.E.2d 471, 328 Ill.App. 467. 
Divergent view 

Where the benefits conferred on a 
municipality pursuant to an invalid 
contract are such that by their very 
nature they cannot be surrendered at 
the municipality's option, as where 
they arise from appraising realty and 
testifying as an expert witness, no 
Implied obligation by municlpeJity to 
make compensatory payment can 
arise.—Coyle v. City of Pittsburgh, 
25 A.2d 707, 344 Pa. 426. 
la Tex.—Sluder v. City of San An¬ 
tonio, Com App., 2 S.W.2d 841, re¬ 
hearing denied 9 S.W2d 1083. 
W.Va.—Appalachian Electric Power 
Co. V. City of Huntington, 177 S.B. 
431, 11*5 W.Va. 588. 

44 G.J. p 137 note 88. 
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19. Ky.—Fox V. Richmond. 40 S.W. 
251. 19 Ky.L. 326. 

44 C.J. p 137 note 89. 

20. N.J.—Bigelow V. Perth Amboy, 
25 N.J Law 297. 

21. U.S.—City of Floydada v. Amer¬ 
ican La France & Foamite Indus¬ 
tries. C.C.A-Tex., 87 P.2d 820— 

' American La France Fire Engine 
Co., to Use of American La France 
& Foamite Industries, v. Borough 
of Shenandoah, D.C.Pa., 30 F.Supp. 
251, affirmed, C.C.A, 115 F.2d 866. 
Ariz.—^Paar v. City of Prescott, 130 
P.2d 40, 59 Ariz. 497. 

Ark.—City of Little Rock v. White 
Co., 103 S.W.2d 58, 193 Ark. 837. 
Miss.—^American-LaFrance v. City of 
Philadelphia, 184 So. 620, 183 Miss. 
207. 

44 C.J. p 137 note 93, p 138 notes 94, 
95. 

Vs# of axLtomoblles 

(1) In a New York case, the su¬ 
preme court held a city liable for 
hiring of automobiles and chauffeurs 
therefor by mayor^s committee for 
reception of distinguished guests, 
particularly where similar claims 
previously had been paid without dis¬ 
pute.—Club Auto Renting Service v. 
City of New York, 267 N.Y.S. 122, 
149 Misc. 313. 

(2) In a subsequent case, a munic¬ 
ipal court refused to follow the for¬ 
mer decision and held that claim for 
automobiles used by maj’or's recep¬ 
tion committee could not be enforced 
in action at law where hiring of au¬ 
tomobiles was not authorized by four 
fifths of all members of board of al¬ 
dermen as required by city charter, 
notwithstanding previous unauthor¬ 
ized charges had been paid by city 
without objection, and also held that 
plaintiff's claim, if any, was an equi¬ 
table one to be asserted in the man¬ 
ner provided by the charter.—Grand 
Central Cadillac Renting Corporation 
V. City of New York, 276 N.Y.S. 786, 
158 Misc. 681.' 

Zlaodtatloa of mis 

(1) The rule that, where a city re¬ 
ceives and uses supplies or property, 
so that they are consumed or can¬ 
not be restored, the city may be held 
liable for the reasonable value there¬ 
of, should not be extended; other¬ 
wise, it might furnish a convenient 
method of evading all pertinent char¬ 
ter provisions in many cases—T;\^1- 
liams V. Klemmer, 224 N.W. 261, 177 
Minn. 44. 

(2) The rule does not apply where 
prompt objection is made by taxpay¬ 
ers before there has been any mate¬ 
rial use, and no action has been tf^ 
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money to which another is entitled and to whom, in 
equity and good conscience, it should be paid or re- 
paid.22 Recovery on an implied contract has been 
allowed in cases of informal renewals of intra vires 
contracts,23 and in cases of intra vires contracts 
which are invalidated by the illegality of the con¬ 
sideration therefor,24 or by defects or irregulari¬ 
ties in the making or execution of the contract,^^ 
such as failure to comply with constitutional, char¬ 
ter, or statutory requirements,^® or which, because 
of the invalidity of an assignment thereof, cannot 
be made the basis of an action by the assignee,27 


as well as in cases where there is no express con- 
tract.23 

In order that an implied contract, however, may 
be binding on, and the basis of a recovery against, 
a municipal ty, it must be within the scope of the 
corporate powers it must appear that there is 
statutory authority in the city to contract for the 
particular services,®® supplies,®^ or use of proper¬ 
ty.®® A contract will not be implied from benefits re¬ 
ceived under contracts which are ultra vires®® or in 
violation of law®^ or, according to the decisions, con- 


en with respect thereto except "by one 
or two ofAcia's having no authority 
to bind the city.—^Williams v. Klem- 
mer. supra. 

22. Ala.—City of Prichard v. Rich¬ 
ardson. 17 So.2d 451. 243 Ala 365. 

Mont.—Gradv v. City of Livingston. 

141 P2d 346. 115 Mont. 47. 

N.D.—Sta k County v. City of Dick¬ 
inson. 217 N.W. 626, 66 ND. 371. 
Tex.—Moore v. City of Bea mon+. 
Civ.App. 193 S.W.2d 968. affirmed 
City of Beaumont v. Moore. 202 S. 
W.2d 448. 146 Tex. 46. 

44 C.J. p 137 note 92. 

SEoney losAed or advaaoed to miulol. 
pallty In good faith for lawftil pur¬ 
pose 

U.S.—Brownell v. City of St Peters¬ 
burg. Fla., C C.A.Pla., 128 F.2d 721. 
Neb.—^Nebraska State Bank Liquida¬ 
tion Ass'n V. Village of Burton. 279 
N.W. 819, 134 Neb. 623. 

NJ>.—Sta k County v. City of Dick¬ 
inson, 217 N.W. 625, 56 N.D. 871. 
Pa.—^Bank of Cameron v. Aleppo Tp.. 

13 A.2d 40. 838 Pa 300 
Wls.—^Richland Ctunty Bank v. Joint 
School Dist. No. 2 of Boaz, 250 N. 
W. 407, 213 Wls. 178. 

44 C.J. p 137 note 91. 

Xn Zentncky 

(1) In one case it was stated that 
money paid without consideration and 
which in honor, law, or good c n- 
science was not pavable ought in law, 
honor, and good conscience to be re¬ 
coverable, and that the rule applica¬ 
ble to transactions between individ¬ 
uals should be generally mad3 ap¬ 
plicable to municipalities.—Great At¬ 
lantic & Paciflc Tea Co. v. City of 
Lexington. 76 S.W.2d 894, 3‘56 Ky* 
695. 

(2) In a prior case, it was held that 
no recove y against municipality can 
be allowed on implied contra t.— 
Gugenhelm v. City of Marlon, 46 S.W. 
2d 478, 242 Ky. 350. 

23. Tenn.—^Memphis Gas-Light Co. 

V. Memphis, 30 S.W. 25, 93 Tenn 
612. 

44 C.J. p 189 note 10. 

24. Cal.—^Higgins v. San Diego Wa¬ 


ter Co.. 45 P. 824, 50 P. 670. 118 Cal. 
524. 

44 C.J. p 139 note 11. 

25. Anz.—Tolleson Union High 

School Dist. v. Kincaid, 86 P.2d 708. 
53 Anz. 60. 

Neb.—Gee v. City of Sutton, 31 N.W. 
2d 747, 149 Neb. 603—Virage of 
Bellevue v. Sterba, 1 N.W.2d 820. 
140 Neb. 744. 

Pa.—Snyder v. Borough of Mt. Car¬ 
mel. Com PL, 33 Mun.L.R. l6l, 15 
Northumb.L.J. 261. 

W.Va.—Appalachian Electric Power 
Co. V. City of Huntington, 177 S.E. 
431, 115 W.Va. 688. 

26. U.S.—^American La Fiance Fire 
Engine Co., to Use of American La 
France & Foamite Indjstries v. 
Borough of Shenandoah. C.C.A.Pa., 
115 F.2d 866. 

Miss.—Amer.can-LaFrance v. City of 
Philadelphia, 184 So. 620, 183 Miss. 
207. 

Tex.—Sluder v. City of San Antonio. 
Com.App.. 2 SW.2d 841. rehearing 
denied 9 S.W.2d 1032—Wall«r 
County V. Freelove. Civ.App.. 210 
S.W.2d 602, refused no rever''lble 
error—City of Houston v. Finn. 
Civ.App.. 149 S.W 2d 1000, reversed 
on other grounds 161 S.W.2d 776. 
139 Tex. Ill—Peoples Nat. Bank of 
Tyler v. City of Tyler, Civ.App., 141 
S.W.2d 1021. error dismissed. Judg¬ 
ment cor. ect—City of Waco v. 
Murray, Civ.App., 137 S.W.3d 1062. 
er or dismissed. 

44 C.J. p 139 note 12. 

27. U.S.—Oak Grove Constr. Co. v. 
Jefferson County, Tenn., 219 F. 858. 
183 C.C.A. 528. 

28. Ariz.—Paar v. City of Prescott, 
130 P.2d 40, 59 Anz. 497. 

W.Va.—^Appalachian Electric Power 
Co. V. Cily of Huntington, 177 S.B. 
431. 116 W.Va. 688. 

44 C.J. p 137 note 93. 

29. N.T.—^People v. City of Schen¬ 
ectady, 60 N.Y.S.2d 911, 186 Misc. 
886 . 

30. Okl.—Michael v. Atoka, 186 P. 
96, 76 Okl. 266. 

44 C.J. p 139 note 8. 

31. Tex.—Collins v. City of Eldora- | 
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do, Civ.App., 122 S.W.2d 690, error 
refused. 

44 C.J. p 139 note 4. 

32. Miss.—Edwards House Co. v. 
Jackson. 103 So. 428, 138 Miss. 644, 
42 A.L.R. 625. 

33. Cal.—^Los Angeles Dredging Co. 

V. Long Beach. 291 P. 839, 210 Cal. 
348, 71 A.LR. 161—City of Oak¬ 
land V. Key System, 149 P.2d 195, 
64 Cal.App.2d 427. 

Mo.—^Donovan v. Kansas City, 175 S. 

W. 2d 874, 352 Mo. 430. mod.fisd on 
other grounds 179 S.W.2d 108, 852 
Mo. 430. appeal dismissed 64 S.Ct. 
1049, 322 U.S. 707. 88 L.Ed. 1651. 

N.D.—Williams v. City of Fargo. 247 
K.W. 48. 63 ]^.D. 182. 

N.X—Hoboken LK>cal No. 2, N. J. 
State Patrolmens Benev. Ass’n v. 
City of Hoboken. 44 A 2d 829, 23 
K.J.Misc. 334, affirmed 48 A.2d 917, 
23 N.J.Law 384. 

Wis—^Federal Paving Corporation v. 
City of Wauwatosa. 286 N.W. 546, 
231 Wis. 665—Shulse v. City of 
Mryvllle, 271 N.W. 643. 223 Wis. 
624. 

44 C.J. p 138 note 97. 

Qnallfled statement 

In one case, although recovery on 
the grround of unjust enrichment was 
refused and the contract involved 
was ultra vires only in the sense of 
being in violation of statutory re¬ 
strictions and not in the sense of be¬ 
ing beyond the powers possessed by 
the municipality, 1-t was said not to 
be true that, where a benefit has 
been received by a municipal corpo¬ 
ration under an express, but ultra 
vires, contract, there can be no re¬ 
covery against the municipal corpo¬ 
ration, under any circumstajices, on 
the ground of quasi contract or un¬ 
just enrichment.—^Horrabin Paving 
Co. V. City of Creston, 262 N.W. 480, 
221 Iowa 1237. 

3^ U.S.-^Scofleld Engineering Co. v. 
City of Danville, C.C.A.Va., 126 F. 
2d 942—^American La France Fire 
Engine Co., to Use of American 
La France & Foamite Industries v. 
Borough of Shenandoah, D C.Pa., 
80 F. Supp. 251, affirmed, C.C.A., 115 
F.2d 866—^Missouri Utilities Co. v. 
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tracts which are in violation of public policy and, 
according to some authorities, a contract may not be 
implied from an agreement which fails to comply 
with charter or statutory requirements or restric¬ 
tions as to conditions precedent, or the form or 
method of contracting,36 where such requirements 
or restrictions are limitations on the power to con¬ 
tract and render a contract made in disregard there¬ 
of void and unenforceable as in excess of power.®^ 

Also, recovery on an implied contract will not 
be allowed where the facts necessary to give rise to 
liability on such a contract do not appear ;3S and, a 
fortiori, a contract will not be implied where there 
is an express contract or condition of a grant ex¬ 
cluding liability on an implied contract,39 or where 
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the extraneous facts are such as to exclude the pos¬ 
sibility of an implied contract,^® or where the acts 
of the parties are founded on a mistake,^! or ignor¬ 
ance of the facts.42 a municipal contract not to 
compete with a public utility corporation in supply¬ 
ing electric current should not be left to implica- 

tion.^3 

Expenses before contract attacked. It is not al¬ 
ways necessary to recovery that benefits shall have 
been received recovery in the case of a contract 
set aside for irregularity may be had for reasonable 
cost and expense incurred in the prosecution of the 
contract before it became the subject of attack ir¬ 
respective of any benefit derived therefrom.^® 


City of California. Mo.. D.C.Mo., 8 
FSupp. 454, appeal dismissed. C. 
C.A.. 79 F.2d 1003. 

Ala.—Oppenheim v. City of Florence, 
155 So. 859, 229 Ala. 50. 

Colo.—Swedlund v. Denver Joint 
Stock Land Bank of Denver, 118 P. 
2d 460. 108 Colo. 400. 

Ga.—CsLldwell v. City of Rome, 162 
S.E. 829, 44 GaApp. 665. 

Iowa—Johnson County Sav. Bank v. 
City of Creston. 231 N.W. 705. 212 
Iowa 929, 84 A.L.R. 926, supple¬ 
mented 237 N.W. 607. 212 Iowa 
929, 84 A.L.R. 926. 

Me.—CozpiUi Jnxls olted ia Portland 
Tractor Co. v. Inhabitants of Town 
of Anson. 186 A. 883. 884. 134 Me. 
329. 

Mass.—City of Lowell v. Massachu¬ 
setts Bonding & Insurance Co.. 47 
N.E.2d ns, 313 Mass. 257, 146 A. 
L.R. 750. 

Neb.—^Neisius v. Henry, 6 N.W.2d 
291. 142 Neb. 29, affirmed 9 N.W. 
2d 163. 143 Neb. 273. 

N.C.—Jefferson Standard Life Ins. 
Co. V. Guilford County, 88 S.E.2d 
519. 226 N.C. 441. 

Va.-—City of Bristol v. Dominion Nat. 

Bank, 149 S.E. 632, 153 Va. 71. 

Wis.—^Federal Paving Corporation v. 
City of Wauwatosa, 286 N.W. 546, 
231 Wis. 655—Shulse v. City of 
Mayville. 271 N.W. 643. 223 Wis. 
624—^Richland County Bank v. 
Joint School Dist. No. 2 of Boas, 
250 N.W. 407, 213 Wis. 178. 

44 C.J. P 138 note 98. 

Where there oaa he no valid ex¬ 
press oontraot, there can be no valid 
Implied contract binding on munici¬ 
pality.—State ex rel. Board of Com’rs 
of Harmon County v. Oklahoma Tax 
Commission. 151 P.2d 797. 194 Okl. 
859. I 

Where oontraot was absolutely 
void under a statute declaring it so 
because of the lack of an appropria¬ 
tion, the delivery of property to city 
could not bind city to pay therefor 


and would furnish no basis for valid 
claim by seller against city for pur¬ 
chase price specified by contract.— 
Hamer v. City of Huntington. 2l N. 
E.2d 407, 215 Ind. 594. 

35. Iowa.—^Johnson County Sav. 
Bank v. City of Creston, 231 N.W. 
705, 212 Iowa 929, 84 A.L.R. 926. 
supplemented 237 N.W. 507. 212 
Iowa 929, 84 A.L.R. 926. 

Va—City of Bristol v. Dominion NaL 
Bank, 149 S.E. 632. 153 Va. 71. 

36. IlL—Roemheld v. City of Chica¬ 
go. 83 N.E. 291, 231 Ill. 467—Gallon 
Iron Works & Mfg. Co. v. City of 
Georgetown, 54 N.E2d 601, 822 Ill. 
App. 498—^Bituminous Casualty 
Corporation v. City of Harrisburg, 
42 N.E2d 971, 315 Ill.App. 243. 

Ky.—^Hays’ Ex’x v. Bums. 288 S.W. 
764, 216 Ky. 827. 

N.Y.—Seif V. City of Long Beach, 36 
N.E.2d 630, 286 N.Y. 382, motion 
denied 41 N.E.2d 164, 287 N.Y. 836. 
Va.—Corpus Jnxls quoted In City of 
Bristol V. Dominion Nat. Bank, 
149 S E. 632, 636, 153 Va. 71. 

Wis.—^Federal Paving Corporation v. 
City of Wauwatosa, 286 N.W. 546, 
231 Wis. 655—Shulse v. City of 
Mayville, 271 N.W. 643, 223 Wis. 
624—Journal Printing Co. v. City 
of Racine. 246 N.W. 425, 210 Wis. 
222 . 

44 C.J. p 138 note 98 [c]. 

£ack of appxopzlatloa ordlnanoe 
111.—Gallon Iron Works & Mfg. Co. 
V. City of Georgetown, 54 N.E.2d 
601. 322 IlLApp. 498. 

37. Cal.—Miller v. McKinnon. 124 
P.2d 34, 20 Cal.2d 83. 140 A.L.R. 
670—Williams Bros. & Haas, Inc. 
V. City and County of San Fran¬ 
cisco. 128 P.2d 56. 53 CaLApp.2d 
415. 

Mo .—KajaBBs City v. Rathford, 186 
S.W.2d 570, 353 Mo. 1130—^Donovan 
V. Elansas City, 175 S.W.2d 874, 352 
Mo. 480. modified on other grounds 


179 S.W.2d 108, 352 Mo. 430, appeal 
dismissed 64 S.Ct. 1049, 322 U.S. 
707, 88 LEd. 1531. 

N.J.—^Hoboken Local No. 2, N. J. 
State Patrolmens Benev. Ass'n v. 
City of Hoboken, 44 A.3d 329, 23 N. 
J.Misc. 334. affirmed 48 A.2d 917, 23 
N.J.Law 334. 

44 C.J. p 138 note 98 [a]. 

38: Ga.—Sheehan v. City Council of 
Augusta, 30 S.E.2d 502, 179 Ga. 
App. 233. 

N.J.—^KreJwits v. Town of West 
New York, 168 A. 450. Ill N.J.Law 
836. 

N.Y.—^Kumro v. Slattery, 268 N.Y.S. 
61, 150 Misc. 269. 

3.D.—Stockwell v. City of Sioux 
Fails, 299 N.W. 453, 68 S.D. 157. 

44 C.J. p 139 note 14. 

39. Ala.—Oppenheim v. City of Flor¬ 
ence, 155 So. 859, 229 Ala. 50. 

Ill.—Cooney v. City of Belleville. 87 
N.E.2d 361, 311 llLApp. 553. 

44 CJ-. p 139 note 15. 

40. Me.—^Van Buren Light, etc., Co. 
V. Van Buren. 109 A. 8, 118 Me. 
458. 

44 C.J. P 139 note 16. 

Ikabor pexformed at behest of stnuL- 
ger to mnaiolpal govenunent 
Wash.—Gehr v. Ferry County, 86 P. 
2d 71. 179 Wash. 68. 

41. Mass.—^Dolloff V. Ayer, 89 N.E. 
191, 162 Mass. 569. 

44 C.J. P 140 note 17. 

48, N.J.—Armitage v. Essex Constr. 
Co., 94 A. 51. S7 N.J.Law 134, af¬ 
firmed 96 A. 889, 88 N.J.Law 640. 

43. U.S.—West Tennessee Power & 
Light Co. V. City of Jackson, C.C. 
A.Tenn., 97 F.2d 979. certiorari de¬ 
nied 59 S.Ct. 87. 305 U.S. 625. 88 
L.Ed. 400. 

44. N.J.—^Armitage v. Essex Constr. 
Co., 96 A. 889, 88 N.J.Law 640. 

45. N.J.—^Armitage v. Essex Constr. 
Go., supra. 
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B. CAPACITY AND POWER TO CONTRACT 


63 C.J.S, 


§ 976. In Gttieral 

The power of a. municipal corporation to contract In¬ 
cludes its Inherent or incidental power to enter Into con¬ 
tracts essential to Its existence and Indispensable to the 
execution of Its objects and purposes. 

A municipal corporation has the power to make 
contracts'*® in furtherance of corporate obj’ects.^* 
Its right to contract is not to be confused with the 
limited power of sovereignty delegated to it;^® and, 
as a corporate entity, endowed with proprietary or 
corporate rights, it may, to a certain extent, con¬ 
tract."*® In addition to the contractual powers con¬ 
ferred on it expressly, as discussed infra § 977, and 
impliedly, discussed infra § 978, a municipal corpo¬ 
ration has inherent or incidental power to enter into 
contracts essential to its existence and indispensa¬ 
ble to the execution of its objects and purposes;®® 
but it has no other contractual powers and there 
is authority for the view that its power to contract 
with respect to a certain matter must be either ex¬ 
pressly conferred by its charter or necessarily im¬ 
plied therefrom.®® 

WTiere the city has power to make a particular 
contract, it may make it in form to be readily 
amended to meet new conditions that may arise,®® 


and may, it seems, provide for its performance in a 
county other than the one in which it is situated.®^ 
In the exercise of its powers, a city may adopt a 
contract made provisionally with others;®® and it 
may contract with the state,®® another municipal¬ 
ity,®* a public service corporation,®® or an agency 
of the federal government;®® but the power of the 
federal government through agencies provided by 
it to make loans to a municipality to construct or 
aid in the construction of municipal projects does 
not, of itself, clothe the municipality with author¬ 
ity to contract with the federal government or its 
agencies,®® and such contracts must be made under 
the same authority as contracts with individuals. ®i 

Voluntary associations of individuals do not have 
the power to contract debts binding the municipal¬ 
ities afterward formed under authority of law;®® 
but a municipal corporation de facto has power to 
make contracts which will bind its de jure succes¬ 
sor;®® and contracts made by a municipal corpora¬ 
tion which is later disincorporated and reincorpo¬ 
rated will be binding on its successor.®* 

Relation to power to tax. The validity of a mu¬ 
nicipal contract which can be fulfilled only by re- 


46. U.S.—^Harrison y. Hartford Fire 
Ins. Co. of Hartford, Conn., D.C. 
Mo., 55 F.SUPP. 241. 

Tex.—^McCollum v- City of Richard¬ 
son, Civ-4.pp., 121 S.W.2d 423, er¬ 
ror dismissed. 

47. Xev.—^Douglass v. Yirg-inla City, 

5 Nev. 147. 

NT.T.—^Pullman v. New York, 64 Barb. 
169. 

TTnder oonstltntlon, municipalities 
can contract debts for any legitimate 
corporate purpose.—U. S. Rubber 
Products V. Town of Bateaburg, 190 
S.H. 120, 188 S.a 49. 110 A.L..R. 144. 

48. Tenn.—Lewis v. Nashville Gas 

6 Heating Co., 40 S.W.2d 409, 162 
Tenn. 268. 

48. Tenn.—^Lewis v. Nashville Gas 
& Heating Co., supra. 

Tex.—Houston Lighting & Power Co. 
V. Fleming, CIv.App., 128 S.W.2d 
487, reversed on other grounds 
Flexmng v. Houston Lighting & 
Power Co., 188 S.W.2d 620, 136 Tex. 
463, rehearing denied 143 S W 2d 
923, 186 Tex. 463, certiorari denied 
Houston Lighting & Power Co. v. 
City of West University Place. 61 
S.Ct. 836, 813 U.S. 560, 85 L.Ed. 
1520. 

Limitations on power to contract see 
Infra 5 979. 

Particular contracts see tnfta S 980. ' 
50 l U.S.—^Femmer v. City of JTuneau, 
C.C.A.Alaska, 97 F.2d 649—Oospns 


Jtizis clti|d la Harrison v. Hartford 
Fire Ins. Co. of Hartford, Conn., 
D.C Mo., 66 F.Supp. 241, 243. 

44 CJ. P 66 notes 34, 85, p 67 note 
36. 

Conversely, a city has no such inci¬ 
dental or Inherent power to enter 
into contracts not essential to its ex¬ 
istence or indispensable to the exe¬ 
cution of Its objects and purposes.— 
Mineral County Ct. v. Piedmont, 78 
S.B. 63, 72 W.Va. 296—44 C.J. p 67 
note 87. 

61. Iowa.—Corpus Jtirls cited In 
Horrabin Paving Co. v. City of 
Creston, 262 N.W. 480, 483, 221 
Iowa 1237. 

44 C.J. p 68 note 48. 

58. Miss.—Fitzgerald v. Town of 
Magnolia, 184 So. 59, 183 Miss. 334. 

53. Fla.—Savage v. Tampa, 59 So. 
242, 64 Fla. 109. 111. 

44 C.J. p 66 note 18. 

54. Tex.—^Tahoka v. Jackson, 276 S. 
W. 662, 116 Tex. 89. 

44 C.J. p 66 note 19. 

55. Me.—Belfast v. Belfast Water 
Co., 98 A. 738, 116 Me. 234. 

44 C.J. p 66 note 21. 

56. Ky.—^Louisville ▼. Louisville 
Unlv.. 15 B.Mon. 642. 

67. Ohio.—City of Cleveland v. Vil¬ 
lage of Cuyahoga Heights, Com. 
PI., 79 N.E.2d 576, affirmed 76 N. 
B.2d 99, 81 Ohio App. 191. 
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68. Wash.—Wylde v. City of Seat¬ 
tle, 299 P. 386, 162 Wash. 583. 
Contracts for furnishing of utilities 
see infra § 980 g. 

Oonunon carriers 

Wis.—City of Superior v. Duluth St. 
Ry. Co., 165 N.W. 1081, 166 Wis. 
487. 

58. Ill.—^Krause v. Peoria Housing 
Authority, 19 N.E.2d 193, 370 111. 
356. 

Wash.—^Haga v. City of Seattle, 99 
P.2d 623, 3 Wash.2d 31. 
eO. Fla—State ex rel. Cole v. Keller, 
176 So. 176, 129 Fla 276. 

61. Fla—State ex rel. Cole v, Kel¬ 
ler, supra 

68. Okl.—Guthrie v. Wylie, 55 P. 
103, 6 Okl. 61—Oklahoma City v. T. 
M. Richardson Lumber Co., 39 P. 
886, 3 Okl. 5. 

Effect of incorporation see supra 5 
33. 

63. Okl.—Blackburn v. Oklahoma 
City, 31 P. 782, 33 P. 708, 1 Okl. 
292. 

Validity and binding effect of con¬ 
tracts of de facto municipal cor¬ 
poration generally see supra 6 80. 

64. U.S.—Shapleigh v. San Angelo, 
Tex., 17 S.Ct. 967, 167 U.S. 646, 42 
L.Ed. 310. 

Reincorporated municipality as sub¬ 
ject to liabilities of original cor¬ 
poration generally see supra {97. 
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sort to taxation depends on the power and author¬ 
ity of the municipality to levy a tax for the pur¬ 
pose for which the money is to be used.®® 

Tort liability distinguished. Cases dealing sole¬ 
ly with the liability of a municipal corporation for 
negligence of its agents or servants do not run par¬ 
allel with cases involving the power to contract.®® 

§ 977. Express Power 

Effect It accorded charter or atatutory provisions 
expressly authorizing a municipal corporation to enter 
Into contracts. 

■ A municipal corporation may contract with re¬ 
spect to all matters concerning which it possesses 
express charter or statutory authority to contract ;®7 
but the power in such case must appear clearly, and 
not by doubtful construction.®® A g^ant of such 
express power carries with it authority to make re¬ 
newal contracts as well as original contracts;®® 
and an express power to make certain contracts of 
a general nature is not repealed or cut down in any 
degree by subsequent legislation enlarging the city's 
power in securing funds to meet its obligations un¬ 
der a particular class of such contracts.^® 

§ 978. Implied Power 

Although not expressly granted, the power of a mu¬ 
nicipal corporation to contract exists where the making 


of contracts Is necessary to the exercise of powers grant¬ 
ed to, or the performance of duties imposed on, it. 

One class of contractual powers possessed by a 
municipal corporation are those not expressly 
granted but naturally inferable from the grant of 
certain powers^i or the imposition of certain du¬ 
ties"- which cannot be exercised or performed with¬ 
out the making of contracts. Sometimes, however, 
the power of a municipality to make the contract 
in question is held not implied from the powers ex¬ 
pressly conferred.^® A power will not be regarded 
as implied where it is made the subject of express 
provision elsewhere in the charter or by statute, 
or where there is a fair, reasonable, and substantial 
doubt as to the city having such power,^® or where 
it is not necessarily incidental to the exercise of 
power granted,^® or where the court decides that 
the express power, constituting the basis of ^e al¬ 
leged implied power, does not exist.77 

§ 979. Limitations on Power to Contract 

a. In general 

b. Term or duration of contract 

c. Contracts affecting legislative powers 

or public duties 

a. In General 

In entering Into contraets, a municipal corporation 


65. N.C. —Biisffs Y. City of Raleigh, 
141 S.E. 697. 195 N.C. 228. 

66. N.C.—Plant Pood Co. v. City of 
Charlotte. 199 S.E. 712, 214 N.C. 
518. 

67. U.S.—Femmer v. City of Juneau, 
C.C.A.Alaska, 97 F.2d 649. 

Ark.—Hogue v. Housing Authority 
of North Little Rock, 144 S.W.2d 
49. 201 Ark. 263. 

Or.—Seafeldt v. Port of Astoria^ 16 
P.2d 943, 141 Or. 418. 

44 aj. p 66 note 23. 

68 . N.Y.—Salmon v. Rochester, etc.. 
Water Co., 197 N.Y.S. 769, 120 
Mlsc. 131. 

69. US.—Sallna Waterworks Co. y. 
Salina, aUKan., 196 P. 142. 

TO. N.J.—Bauer y. West Hoboken. 

100 A. 223, 90 N.J.Law 1. 

44 C-J. p 66 note 26. 

71. U.S.—^Femmer y. City of Juneau, 
C.C.A.Alaska. 97 F.2d 649. 

Mo.—^Austin Western Road Machin¬ 
ery Co. Y. City of New Madrid, 
App., 185 S.W.2d 860. 

N.J.—Sleight Y. Board of Education 
of City of Paterson, 170 A. 698. 
112 N.J.Law 422. 

Ohio.—City of CleYeland y. Village 
of Cuyahoga Heights, 75 N.E2d 99, 
81 Ohio App. 191. 

44 C.J. p 67 notes 39, 41. 

63 C.J.S.-64 


Qnaal-pii.'bllo oorporatloxL has the 
power to make the contracts neces¬ 
sary to enable it to exercise powers 
conferred on it by law.—Standard Oil 
Co. V. Town of Patterson, 21 N.B.2d 
12, 300 IlLApp. 385. 

Cbastitutloii may strongly imply 
that municipalities can contract 
debts which existing laws recognize 
as being within their proYince and 
authority to contract.—^U. S. Rub¬ 
ber Products Y. Town of Batesburg, 
190 S.E. 120, 183 S.C. 49, llO A.L.R. 
144. 

Terms of oontzact 

(1) A city having express power to 
contract has the right to flx the 
terms of the contract which it is au¬ 
thorized to make.—^Milwaukee y. 
Raulf, 169 N.W. 819, 164 Wis. 172— 
44 CJ. p 67 note 42. 

(2) Ordinarily, city may warrant 
title under power to contract hut 
city's authority to enter Into cove¬ 
nants implied under statute depends 
on city's power to contract, and not 
on statute which operates only where 
city has power derived from another 
source to make the agreements which 
are to be implied under Its provi¬ 
sions.—^Moore v. City of Beaumont, 
Clv.App., 195 S.W.2d 968, affirmed 
City of Beaumont v. Moore. 202 S.W. 
2d 448, 146 Tex. 46. 

78. 111.—^People Y. Spring Lake 
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Drain., etc., Dist., 97 N.E. 1042. 268 
IlL 479. 

Pa.—York County Institution Dist. v. 

Jones, 61 York Leg.Rec. 25. 

44 C.J. p 67 note 39. • 

Qnasi-pabllo oozporatioit has the 
power to make contracts necessary 
to enable it to i>erform the duties en¬ 
joined on it by law.—Standard Oil 
Co. Y. Town of Patterson, 21 NJE:.2d 
12, 800 IlLApp. 385. 

73. Tenn.—Crocker v. Town of Man¬ 
chester, 156 S.W.2d 383, 178 Tenn. 
67. 

74. U.S.—^lowa TeL Co. v. KeokulCi 
D.C.Iowa, 326 F. 82, 

75. N.Y.—Salmon v. Rochester, etc.. 
Water Co., 197 N.Y.S. 769, 120 
Misc. 131. 

76l N.Y.—Wakefield v. Brophy, 123 
N.Y.S. 632, 67 Misc. 298. 
Employment of acoountant 

An express power imposed on the 
trustees to manage the finances of 
the village does not carry with it an 
implied power of the trustees to em¬ 
ploy an accountant to ascertain facts 
apparent on the record and which the 
trustees could discover for them¬ 
selves.—Wakefield v. Brophy, supra. 

77. Tex.—Tharp v. Blake, CiY.App., 
171 S.W. 549. 

44 C.J. p 68 note 46. 
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must keep within the limited scope of its contractual 
power and not violate any charter or statutory restric¬ 
tions on the form or method cf contracting which are 
limitations on the power to contract. Persons contracting 
with the corporation are charged with knowledge of, and 
are bound at their peril to inquire into, the corporation's 
contractual powers and limitations thereof. 

The contractual powers of a municipal corpora¬ 
tion are limited;^® and persons contracting with 
the corporation are charged with knowledge of, 


and are bound at their peril to inquire into, the 
corporation’s contractual powers and charter and 
statutory limitations thereof,as well as specific 
charter or statutory provisions governing the mu¬ 
nicipality in the letting or making of contracts.^o 
A municipal corporation may not enter into any 
agreement or undertaking which is beyond the lim¬ 
ited scope of its contractual powers nor may it 


78. NT.—^Wooley v. City of Schen¬ 
ectady, 236 N.T.S. 104, 226 App. 
Div. 383. 

Ohio.—Village of Beachwood v. Ohio 
Casualty Ins. Co., 191 N.E. 797, 47 
Ohio App. 212. 

power oonfazred In general taxma 
Even where power to make con¬ 
tracts is conferred by charter on mu¬ 
nicipal corporation In general terms, 
municipal corporation does not have 
authority to make contracts of all 
descriptions, but only such contracts 
as are necessary, usual, fit, and prop¬ 
er to enable corporation to secure or 
effectuate the purposes for which it 
w'as created, and extent of power to 
contract will depend on other provi¬ 
sions of charter prescribing matters 
in respect of which corporation la 
authorized to act.—Crocker v. Town 
of Manchester. 156 SW.3d 383, 178 
Tenn. 67—^Nashville v. Sutherland, 21 
S.W. 674. 92 Tenn. 335. 19 L..RJL 619, 
36 Am.S.R. 88. 

Object of limltatioiui 

(1) Restrictions on the power of 
municipalities to contract are for 
the protection of the public and are 
not designed to benefit those who 
contract with* the municipality.— 
Cook V. Payne, 143 P.2d 174, 194 Okl. 
159. 

(2) Charter provisions limiting 
city's power in making contrac s 
were held not designed to relieve 
it from liability on its contracts.— 
New York Cent. R. Co. v. City of 
New York. 228 N.Y.S. 631, l8l Misc. 
796, afilrmed 249 N.YJ3. 912, 233 App. 
Div. 668. 

79- U.S.—^Potts V. Village of Haver- 
straw, C C.A.N.T., 79 P.2d 102— 
Lumbermen's Trust Co. v. Town of 
Ryegate, D.C.Mont., 50 F.2d 219, 
reversed on other grounds, C.C.A., 
61 P.2d 14—City of Dalhart v. 
Childers, D.C.Tex., 18 F.Supp. 903. 
Cal.—City of Oakland v. Key System, 
149 P.2d 195, 64 CalJV.pp.2d 427— 
Alameda County v. Ross, 89 P.2d 
460, 32 Cal.App.2d 135. 

Pla—^Ramsey v. City of Kissimmee, 
190 So. 474, 139 Pla. 107—Brown v. 
City of St. Petersburg, 158 So. 141, 
111 Fla. 718. 

HL—Seaborn v. Town of Hadley, 60 
N.E.2d 46, 826 Ill.App. 333—Folk- 
ers V. Butzer, 13 N.E.2d 624, 294 Ill. 
App. 1—Woods V. Village of La 
Grange Park. 4 N.E.2d 764, 287 111. 


I App. 201—City of Harvard v. Mc- 

! Cauley, 253 Ill App. 218. 

Ind —Hamer v. City of Huntington, 
21 N E 2d 407, 216 Ind. 594—City of 
Indianapolis v. Link Realty Co., 
179 N.E. 674, 94 Ind.App. 1—Loh- 
rig V. Rochat. 169 N.E. 77, 90 Ind. 
App. 481. 

Iowa.—Johnson County Sav. Bank v. 
City of Creston, 237 N.W. 607, 212 
Iowa 929. 84 A.L R. 926. 

Kan.—State ex rel. Mitchell v. City 
of Coflfeyvllle. 274 P. 268. 127 Kan. 
663, 63 A.L.R. 610—City of Leav¬ 
enworth V. Rankin, 2 Kan. 357. 

Mass.—^Lemery v. Twombly, 183 N.E. 
171, 281 Maas. 93. 

Minn —^Doyle v. City of St. Paul. 284 
N.W. 291. 204 Minn. 558. 

Mo.—West Virginia Coal Co. of Mis¬ 
souri V. City of St. Louis, 25 S.W. 
2d 466. 824 Mo. 968—^Eureka Fire 
Hose Mfg. Co. V. City of Portage- 
ville, App.. 106 S.W.2d 518. 

Okl.—Consolidated School Dist. No. 
6, Dewey County v. Panther Oil & 
Grease Mfff- Co., 168 P.2d 618, 197 
Okl. 66—^Blumenauer v. Kaw City, 
77 P.2d 1143, 182 Okl. 409—Herd 
Equipment Co. v. Township of 
Eagle, 68 P.2d 420, 180 Okl. 172— 
Cobb V. City of Norman, 64 P.2d 
901, 179 Okl. 126—^Board of Com'rs 
of Tulsa County v. Morningside 
Hospital & Training School for 
Nurses. 51 P.2d 928, 175 Okl. 242— 
Board of Com'rs of Harmon Coun¬ 
ty V. R. J. Edwards, Inc., 282 P. 
1090. 140 Okl. 247—Board of Edu¬ 
cation of City of Shawnee v. Amer¬ 
ican Nat. Co., 276 P. 285, 135 Okl. 
253—Town of Red Fork v. Gantt- 
Baker Co., 266 P. 444, 130 Okl. 175 
—^Flood V. Town of Shldler, 260 P. 
52, 127 Okl. 148. 

Or.—^Morris v. City of Salem, 174 P. 
2d 192, 179 Or. 666. 

Pa.—^Pittsburgh Paving Co., for Use 
of Iron & Glass Dollar Sav. Bank 
of Birmingham, v. City of Pitts¬ 
burgh, 8 A.2d 905, 332 Pa 663. 

R.I.—^Newport Hospital v. Ward, 183 
A. 571. 66 R.I. 45. 

Tex.—City of Beaumont v. Moore, 
202 S.W.2d 448, 146 Tex. 46—City 
of Big Spring v. Ward, 169 S.W.2d 
151, 140 Tex. 609—^Industrial Co. v. 
Tompkins. CivA.pp., 27 S.W.2d 343, 
error refused—Northern Texas 
Utilities Co. v. Community Natural 
Gas Co., Clv.App., 297 S.W. 904. 
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Wis.—^Walsman v. Wagner. 278 N.W. 

418, 227 Wis. 193. 

44 CJ. P 74 note 23. 

XdmitatloiL on amount of indebted^ 
ness 

(1) One who contracts with a mu¬ 
nicipality by which an Indebtedness 
is created must, at his peril, take 
notice of its financial standing and 
condition, and satisfy himself as to 
whether the proposed Indebtedness is 
In excess of the limit allowed by law. 
Me.—^Portland Tractor Co. v. Inhabi¬ 
tants of Town of Anson, 186 A. 888, 
134 Me. 829. 

Okl.—Protest of Carter Oil Co., 296 
P. 485, 148 Okl. 1. 

44 G.J. p 75 note 25. 

(2) Limitation on amount of in¬ 
debtedness generally see infra SS 
1846-1855. 

80. Ill.—Seaborn v. Town of Had¬ 
ley, 60 N.E.2d 46, 826 Ill.App. 833 
—^Folkers v. Butzer, 18 N.B.2d 624, 
294 Ill-App. 1. 

Ind.—^Hamer v. City of Huntington, 
21 N.E 2d 407, 215 Ind. 594. 

Minn.—^Wilhams v. Klemmer, 224 N. 

W. 261, 177 Minn. 44. 

Mo.—West Virginia Coal Co. of Mis¬ 
souri V. City of St. Louis, 25 S.W. 
2d 466, 324 Mo. 968. 

44 C.J. p 74 note 23. 

81. Ala.—State ex rel. Radcllff v. 
City of Mobile, 165 So. 872, 229 
Ala. 93. 

Kan.—State ex rel. Mitchell v. City 
of Coffeyville, 274 P. 258, 127 Kan. 
668 , 63 A.L.R. 610—City of Leaven¬ 
worth V. Rankin, 2 Kan. 357. 
N.Y.—Kelly v. Merry. 186 N.E. 426, 
262 N.Y. 151. 

Ohio.—^Thrasher v. City of Cincinna¬ 
ti, 13 Ohio Supp. 143. 

Tex—City of Big Spring v. Ward, 
169 S.W.2d 151, 140 Tex. 609. 

Utah.—Utah Rapid Transit Co. v. 
Ogden City, 58 P.2d 1, 89 Utah 546 
—^News Advocate Pub. Co. v. Car^ 
bon County, 269 P. 129, 72 Utah 
88 . 

Va.—City of Bristol v. Dominion Nat. 
Bank, 149 SB. 632, 153 Va. 71— 
County of Alleghamy v. Parrish, 26 
S.E. 882, 98 Va. 615. 

44 C.J. P 68 note 48. 

Lack of liability on, or enforceability 
of, contract 

(1) There can be no recovery on, 
or enforcement of, a contract of a 
municipal corporation which is be¬ 
yond Its power to make. 
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bind itself by any contract which violates consti¬ 
tutional, 82 charter, or statutory8® provisions, or 
which attempts by provisions inserted therein to 
evade the requirements of such provisions.®^ Con¬ 
tracts outside the scope'of the city’s powers®^ or in 
violation of law®® are void, and the city may be ju¬ 
dicially restrained from entering into them,® 7 or 
from performing them, if once entered into;®® but 
the courts will not interfere with the municipality’s 
power to contract, especially when it is expressly 


§ 979 

conferred, unless it contravenes some fundamental 
principle or conflicts with organic law;®® and, 
where the wisdom or political expediency of enter¬ 
ing into a contract has been left to the discretion 
of the municipality, it may not be reviewed by the 
courts.®® 

In one sense of the term, an ultra vires contract 
of a municipality is a contract which is not within 
the power of the municipality to make®^ under any 


N.J.—^Potter V. Borou»^ of Metuch- 
en, 165 A. 369. 108 N.J.Law 447. 
Po.—^Tork County Institute Dist. v. 
Jones. Com.Pl.. 59 York Lefir.Rec. 
201 . 

Tex.—Moore v. City of Beaumont. 
Clv.App., 125 S.W.2d 968. affirmed 
City of Beaumont v. Moore. 202 S. 
W.2d 448. 146 Tex. 46. 

(2) The municipality cannot be 
held liable on the contract regard¬ 
less of whether the other party 
thereto has ful y carried out his part 
of the agreement.—^Hoboken Local 
No. 2, N. J. State Patrolmens Benev. 
Ass'n V. City of Hoboken. 44 A.2d 329. 
23 N.J.Misc. 334. affirmed 48 A.2d 
917. 134 N.J.Law 616. 

(3) A municipality does not be¬ 
come liable by reason of any act of 
Its officers or agents, either for mon¬ 
ey. services, or goods where munici¬ 
pality had no power originally to 
make Itself liable by contract.—Fed¬ 
eral Paving Corporation v. City of 
Wauwatosa, 286 N.W. 546. 231 Wis. 
655—Shulse v. City of Mayville, 271 
N.W. 643. 223 Wls. 624. 

(4) The general liability of any 
municipality for breach of contract 
Is limited to the precise circumstanc¬ 
es under which It Is authorized and 
may not be extended beyond limits 
of Its constitutional power to incur, 
—^Purcell V. City of Cajrlsbad, C.C.A. 
N.M.. 126 F.2d 748. 

Other party !■ not bound by con¬ 
tract which IS ultra vires as to. and 
is not binding on, the city.—Jefferson 
County Fiscal Court v. Jefferson 
County ex rel. Grauman. 129 S.W.2d 
554, 278 Ky. 786, 122 A.L.R. 1151. 

82. U.S.—^Lumbermen’s Trust Co. v. 
Town of Kyegate. C.C.A.Mont.. 61 
F.2d 14. 

Contracts held not to violate oonstl- 
tntion 

Fla.—Southern Utilities Co. v. Palat- 
ka, 99 So. 236, 86 Fla. 583. 

44 C.J. P 68 note 51 [a]. 

83. U.S.—^West Tennessee Power & 
Light Co. V. City of Jackson. C.C.A. 
Tenn. 97 F.2d 979, certiorari denied 
59 S.Ct. 87, 805 U.S. 625, 88 L.Ed. 
400. 

Mich.—^Utlca State Sav. Bank v. 'Vil¬ 
lage of Oak Park, 278 N.W, 271, 
279 Mich. 568. 


Tex.—^Northern Texas Utilities Co. v. 
Community Natural Gas Co., Civ. 
App., 297 S.W. 904. 

44 C.J. p 68 note 52. 

84. ICan.—Clay Center v. Clay Cen¬ 
ter Light, etc., Co., 97 P. 377, 78 
Kan. 390. 

44 aj. p 68 note 53. 

85. Cal.—^Los Angeles Dredging Co 
V. Long Beach, 291 P. 839, 210 Cal. 
348. 71 A.L.II. 161. 

Ga—Barrett v. Atlanta, 89 S.K 781. 
145 Ga. 678. 

m.—^Avery v. City of Chicago, 178 
N.E. 351, 345 111. 640. 

Ky.—Jefferson County Fiscal Court 
V. Jefferson County ex rel. Grau¬ 
man, 129 S.W.2d 354, 278 Ky. 785. 
122 A.L.R. 1151—Fabric Fire Hose 
Co. V. City of Louisa, 69 S.W.2d 
726, 253 Ky. 407. 

N.J.—Hoboken Local No. 2, N. J. 
State Patrolmens Benev. Ass'n v. 
City of Hoboken. 44 A.2d 329. 23 
N.J.Misc. 334, affirmed 48 A.2d 917, 
134 N.J.Law 616. 

N.C.—Jenkins v. City of Henderson. 

199 S.E. 37, 214 NC. 214. 

Ohio.—^Thrasher v. City of Cincinna¬ 
ti, 13 Ohio Supp. 143. 

Tenn.—Crocker v. Town of Man¬ 
chester, 156 S.W.2d 383, 178 Tenn. 
67. 

Va.—City of Bristol v. Dominion Nat 
Bank. 149 S.E. 632, 163 Va. 71— 
County of Alleghany v. Parrish, 25 
S.E. 882, 93 Va. 615. 

Wis.—City of Kiel v. Frank Shoe 
Mfg. Co.. 14 N.W.2d 164, 245 Wls. 
292, 152 A.L.It 691—City of Kiel 
V. Frank Shoe Mfg. Co., 4 N.W. 2d 
117, 240 Wls. 694—Walszpan v. 
Wagner, 278 N.W. 418, 227 Wis. 
193. 

44 C.J. p 69 note 60. 

Treattng contract as void 

(1) Where contract made by mu¬ 
nicipality Is not warranted by the 
statutory authority conferred, the 
governing body of the municipality 
has right to treat the contract as 
void and to refuse compliance there¬ 
with.—^Hoboken Local No. 2, N. J. 
State Patrolmens Benev. Ass'n v. 
City of Hoboken, 44 A.2d 829, 23 N 
J.Mlsc. 334, affirmed 48 A.2d 917, 134 
N.J.Law 616. 


(2) 0*'dinarily, city officers have a 
duty to repudiate ultra vires agree¬ 
ments.—^Moore v. City of Beaumont. 
Civ.App., 195 S.W.2d 968, affirmed 
City of Beaumont v. Moore, 202 S.W. 
2d 448. 146 Tex. 46. 

Ultra vires dootzlnea as applied to 
contracts with municipality. Is for 
taxpayers' protection, and Is consist¬ 
ent with principles of equity, good 
conscience, and fair dealing.—Wo- 
mack-Raybum Co. v. Town of 
Worthington, 91 S.W.2d 13. 262 Ky. 
710. 

86. HI.—Branigar v. Village of Blv- 
erdale, 72 N.E 2d 201, 396 Ill. 534. 

Mich.—Utica State Sav. Bank v. Vil¬ 
lage of Oak Park. 273 N.W. 271, 279 
Mich. 568. 

Va —City of Bristol v. Dominion Nat. 

Bank, 149 S E 632, 153 Va 71. 

44 G.J. p 69 note 60. 

87. Minn.—^D'amond v. Mankato. 193 
N.W. 911, 89 Minn. 48, 6 L.R.A. 
448. 

44 C. J. P 70 note 61. p 81 note 42. 
Injunction to prevent public officers 
or boards ftom letting or carrying 
out contracts for public improve¬ 
ments generally see Injunctions 5 
120 . 

Bight of taxpayers to sue to prevent 
award, making, or performance of 
contract see Infra 5 2147. 

88. Ala—^Inge v. Mobile Public 
Works Bd., S3 So. 678. 135 Ala 187, 
93 Am.S.B. 20. 

44 CJ. p 70 note 62. 

C8. N.C.—^Holmes v. City of Fay¬ 
etteville. 150 SE. 624, 197 N.C. 740, 
appeal dismissed 50 S.Ct. 353, 281 
U.S. 700, 74 L.Ed. 1126. 

90. CaL—California Pacific Title & 
Trust Co. V. Boyle, 287 P. 968. 209 
Cal. 398. 

9L Iowa—^Horrabln Paving Co. v. 
City of Creston, 262 N.W. 480, 221 
Iowa 1237. 

Mo.—^Donovan v. Kansas City, 175 S. 
W.2d 874. 352 Mo. 430, modified on 
other grounds 179 S.W.2d 108, 862 
Mo. 430. appeal dismissed 64 3.Ct. 
1049, 322 U.S. 707, 88 L.Ed. 1561. 
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circumstances^® or for any purpose but the term 
is also used as meaning a contract which, although 
within the general scope of powers possessed, is 
an violation of specific constitutional, charter, or 
statutory restrictions®^ on the form and manner of 
contracting and, in accordance with the view, 
sometimes taken, that restrictions imposed by law 
on the form and method of contracting are limita¬ 
tions on, and the measure of, the municipality’s 
power to contract,®® it is held that a municipal cor¬ 
poration can contract only in the mode prescribed 
by law® 7 and that, in order to establish the validity 
of a municipal contract, it must appear that the city 
has followed strictly the legislative provisions con¬ 
ferring the povrer,®® 

The rule requiring conformity to charter or stat¬ 
utory requirements applies, in so far as the right 
to contract is concerned, even though the contract 
is made in another jurisdiction;®® and the validity 
of the contract must be determined by the laws in 
force at the time the contract was made.^ Compli¬ 
ance with charter or statutory requirements which 
are merely directory,® or do not involve the right 
or power of the dty to make the contract, but re¬ 
late merely to a question of procedure,® is not es¬ 
sential to the validity of a municipal contract; and. 


if it is not within the terms of a charter or statu¬ 
tory provision, the contract is not invalidated by a 
failure to conform to its requirements.® 

Construction and application of charter and stat¬ 
utory provisions. A city cannot contract for a par¬ 
ticular purpose in the absence of a specific grant of 
power therefor where the statute omitting the grant 
is construed as completely providing for what pur¬ 
pose and in what manner the city may contract,® 
or as otherwise evidencing an intent on the part of 
the legislature that the power to make such contract 
should not be granted.® An express power to con¬ 
tract for the construction of certain public works is 
not limited by a statutory restriction on the munic¬ 
ipality’s power to issue bonds in payment therefor.7 
Statutes construed as having been enacted for the 
purpose of securing economy and honesty in the ad¬ 
ministration of public affairs have been held to have 
no application in emergencies where conformity to 
the requirements would defeat the purpose of the 
statute.® 

Where the charter and statute are inconsistent, 
the charter provisions will be controlling over the 
terms of a general statute;® but a special statute 
referring to a restricted class of contracts will gov¬ 
ern, if the contract is within its terms and not spe- 


S2. CaL—Cltr of Oakland v. Key 
System. 149 P.M 195. 64 Cal.App.2d 
427. 

Keb.—Warren v. Stanton County, 15 
X.W.2d 757, 145 Neb. 220. 

N.D.—Williams v. City of Fargo, 247 
N.W. 46, 63 N.D. 182. 

Coatraot Is not ultra vires, It Is 
held, where It Is not one which the 
municipality cannot enter into under 
any circumstances.—Chicago, St. P., 
M. & O. Ry. Co. V. City of Black Riv¬ 
er Falls, 214 N.W. 451, mandate mod¬ 
ified on other grounds 215 N.W. 466, 
193 Wis. 679. 

93. Cal.—City of Oakland v. Key 
System, 149 P.2d 195, 64 Cal.App.2d 
427. 

Neb.—^Warren v. Stanton County. 15 
N.W.2d 757. 145 Neb. 220. 

Contracts beyond mnniolpality’s 
3 ^wer are such as it cannot lawfully 
enter Into for any purpose.—Carr v. 
Fenstermacher, 228 N.W. 114, 119 
Neb. 172. 

Iowa.—^Horrabln Paving Co. v. 
City of Creston, 262 N.W. 480, 221 
Iowa 1237. 

95. Mo.—^Donovan v. Kansas City, 
175 S.W.2d 874, 352 Mo. 430, modi¬ 
fied on other grounds 179 S.W.2d 
108, 352 Mo. 430, appeal dismissed 
64 S.Ct. 1049. 322 U.S. 707, 88 L.Fd. 
1651. 

Absence of wilting' 

Under some statutes It Is as much 


^ ultra vires for a municipality to in¬ 
cur a contractual obligation In the 
absence of a writing as to Incur one 
not within the scope of Its corporate 
I powers or one not expressly author¬ 
ized by law.—^Donovan v. Kansas 
City, supra. 

96. Cal.—^Los Angeles Dredging Co. 
V. City of Long Beach, 291 P. 839, 
210 Cal. 348. 71 A.L.R. 161—Thom¬ 
as Kelly & Sons v. City of Los An¬ 
geles, 45 P.2d 223, 6 Cal.App.2d 
639. 

N.J.—^Hoboken Local No. 2, N. J. 
State Patrolmens Benev. Ass'n v. 
City of Hoboken, 44 A 2d 329, 23 N. 
J.Misc. 331, affirmed 48 A.2d 917, 
134 N.J.Law 616. 

97- U.S.—Potts V. City of Utica, a 
C.A.N.Y., 86 F.2d 616. 

Cal.—^Milligan v. City of Alhambra, 
294 P. 404, 110 Cal.App. 523. 

43 C.J. p 1339 note 25 [a] (2), [c]. 
dty cannot become liable on con- 

tzact except In some manner author¬ 
ized by law.—^Probst v. City of Men- 
asha, 13 N.W.2d 504, 246 Wis. 90. 

9& Me.—^Merrill v. Harpswell, 112 
A. 834, 120 Me. 25. 

44 C.J. P 70 note 67. 

99. Ala.—^Hlrsch, etc., Mfg. Co. v. 
Enterprise, 69 So. 815, 5 AlaApp. 
387. 

44 C.J. p 68 note 57. 
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1. Ohio.—Columbus v. Public Util¬ 
ities Commn., 133 N.E. 800, 103 
Ohio St. 79. 

2 . Mich.'—Commercial State Bank v. 
Coe Tp. School Dlst. No. 3, 196 N. 
W. 373. 225 Mich. 656. 

44 C.J. p 70 note 68. 

3. Neb.—^Rogers v. Omaha, 114 N. 
W. 833, 80 Neb. 591. 

44 C.J. p 70 note 69. 

Formal requisites of contract see In¬ 
fra 5 1007. 

4 . Cal.—^Pacific Mfg. Co. v. Leavy, 
58 P.2d 1292, 14 Cal.App.2d 640. 

44 O.J. p 71 note 73. 

6 . N.Y.—Salmon v. Rochester, etc.. 
Water Co., 197 N.Y.S. 769, 120 Misc. 
131. 

6 . Tex.—^Uvalde v. Uvalde Electric, 
etc., Co.. Civ.App., 236 S.W. 626, af¬ 
firmed, Com.App., 250 S.W. 140. 

44 C.J. p 70 note 66. 

7. U.S.—Corpus Jails cited In 
City of Wheeling v. John F. Casey, 
C.C.A.W.Va, 89 F.2d 808, 311, cer¬ 
tiorari denied 58 S.Ct. 15, 802 U.S. 
697, 82 L.Ed. 538. 

44 C.J. p 70 note 71. 

a N.Y.—Snyder v. Hylan, 178 N.Y. 

S. 866, 105 Mlsc. 78, affirmed 177 N. 
Y.S. 925, 188 App.Dlv. 996. 

44 C.J. p 71 note 74. 

a Cal.—Williams v. Vallejo, 171 P. 

887, 86 Cal.App. 141. 

44 C.J. p 70 note 70. 
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cifically referred to in the charter-!® When con¬ 
tracts have been made, acts done, and labor per¬ 
formed in pursuance of a construction of a city 
charter, acquiesced in by all its citizens, such an in¬ 
terpretation will be sustained if it is justified by an}’ 
possible reading of-the charter.!! 

Limitations by ordinance. Contracts made in vio¬ 
lation of limitations and restrictions imposed by 
ordinance are void.!^ 

Terms. It has been held generally that a mu¬ 
nicipal corporation can contract only on such terms 
as the legislature has seen fit to prescribe ;!3 but it 
has also been held that a contract is not invalidat¬ 
ed by terms providing for performance in a partic¬ 
ular manner not specifically authorized in the char¬ 
ter, provided it is not prohibited by statute or char- 
ter.i4 

An incidental private use may not invalidate a 
municipal contract primarily concerned with the 
public use of the property subject thereto.!® 

b. Term or Duration of Oontract 

A municipal contract may be made for, but only for, 
auch a term at It within the limitation Impoted by atatute 
or charter or, If no limitation It Impoted, for a reason¬ 
able time. 

In the absence of any constitutional restrictions 
the legislature may give to a city authority to make 

la Mich.—^Darling v. Manistee, 131 
N.W. 450, 166 Mich. 35. 

44 C.J. P 71 note 72. 

11. U.S.—^Memphis v. Brown, Tens., 

20 Wall. 289, 22 L..Ed. 264. 

12. Or.—Glatskanle State Bank v. 

Ranler, 143 P. 909, 72 Or. 343. 

44 C.J. p 69 note 59. 

13. Pa.—Coyle v. City of Pitts¬ 
burgh, 25 A.2d 707, 844 Pa. 426— 

Morganstem Blectric Co. v. Cora- 
polls Borough, 191 A. 603, 326 Pa. 

154—Commonwealth v. Jones, 129 
A. 685, 283 Pa. 682—^London & 

Lancashire Indemnity Co. v. Upper 
Darby Tp., Com.PL, 28 Del.Co. 223, 

80 Mun.L.R. 129. 

14. Wash.—^Washington Water 

Power Cb. v. Spokane, 164 P. 829, 

89 Wash. 149. 

44 C.J. p 68 note 65. 

15. Iowa.—^Brooks v. Brooklyn, 124 
N.W. 868, 140 Iowa 186, 26 L.R.A., 

N.S., 426. 

Purpose of Indebtedness or expendi¬ 
ture see Infra S5 1885—1845. 

16. Me.—^Belfast v. Belfast Water 
Co.. 98 A. 738, 115 Me. 284. 

17. Or.—Joseph v. Joseph Water 
Works Co., Ill P. 864, 112 P. 1083, 

67 Or. 586. 

18. Mass.—^Marble v. Town of Clin¬ 
ton, 9 N.E.2d 622, 298 Mass. 87, 111 
A.L.R. 1101. 

44 C.J. p 71 note 79. 


a contract for an unlimited period.!® If it does so 
in one section of a statute, and in another section 
limits the power to make contracts to a fixed period 
of years, the limitation will control.!^ 

Where the legislature by statute or charter in 
express terms limits the period for which contracts 
maj' be made, contracts within the limit are valid.!® 
Contracts in excess of the limit,!® qj- which under 
their terms may run in excess of the limit,^® or 
which seek to evade it,®! are in some jurisdictions 
void, in others voidable,®® and, in still others, valid 
for the statutory term.®® 

The same rules apply in the case of an implied 
limitation of the term, as in the case of statutes re¬ 
specting appropriations which are effective to im¬ 
pose a limitation®^ or where the statute provides for 
an annual certification of expenditures under the 
contract, and the court construes the statute as im¬ 
posing a limit of one year,®® but such implication 
does not arise if the statute, in addition to the pro¬ 
vision for annual certification, expressly grants a 
power to contract for a longer term.®® 

Ter?H not limited by statute. In the absence of 
limitation either by charter or general statute, con¬ 
tracts have been sustained as valid when made for 
a reasonable term of years,®^ three,®® five,®® ten,®® 
fifteen,®! twenty,®® twenty-one,®® twenty-five,®^ thir- 

Mich.—Bacon v. City of Detroit, 275 
X'.W. 800. 282 Mich. 150. 

44 C.J. p 72 note 88. 

If ooutract Is flnanclaUy advaii- 
tageons to dty, a provision operat¬ 
ing to secure such advantage for a 
long period of time Is not open to 
criticism on the ground of unreason¬ 
ableness.—Green v. City of Rock 
Hill, 147 S.E. 346, 149 S.C. 234. 

88. Wash.—^Tanner v. Auburn, 79 P. 
494, 37 Wash. 38. 

89. U.S.—Griffin v. Oklahoma Xat- 
ural Gas Corporation, C-CJLKan., 
37 F.2d 545. 

3a Wash.—Oorpua Jtizls cited la 
Washington Fruit & Produce Co. 
V. City of Yakima. 100 P.2d 8, 14, 3 
Wa8h.2d 152, 128 A.L.R. 159, opin¬ 
ion adhered to 103 P.2d 1106, 3 
WaslLSd 162. 

44 C.J. p 72 note 90. 

31. Kan.—City of North Newton v 
Regler. 103 P.2d 873, 152 Kan. 434. 

Cal.—McBean v. Fresno. 44 P. 
358, 112 Cal. 159, 53 Am.S.R. 191, 
31 L.R.A. 794. 

Ifiss.—^Light, etc., Co. v. Jackson, 
19 So. 771. 73 Miss. 598. 

Ill.—Carlyle Water, etc., Co. v- 
Carlyle, 81 Ill.App. 325. 

34. Ind.—^Vincennes v. Citizens* Gas 
Light Co., 31 N.E. 573. 132 Ind. 114, 
16 L.R.A. 485. 


la Mich.—^Utica State Sav. Bank v. 
Village of Oak Park, 273 N.W. 271. 
279 Mich. 668. 

44 O.J. p 71 note 80. 

8a N. J.—Jersey City Bd. of Finance 
V. Jersey City St. etc., Com'rs, 26 
A. 92. 55 N.J.Law 230. reversed on 
other grounds 31 A. 625. 57 N.J. 
Law 452. 

44 CJ. p 71 note 81. 

81. Kan.—Clay Center v. Clay Cen¬ 
ter Light, etc.. Co., 97 P. 377, 78 
Kan. 390, 392. 

44 C.J. p 72 note 82. 

88. Ga.—Cartersvllle Impr., etc., Co. 
V. Cartersvllle. 16 S.E. 25, 89 Ga. 
688 . 

44 C.J. P 72 note 88. 

83. Ohio.—State v. Ironton Gas Co., 
87 Ohio St 45. 

44 CJ. p 72 note 84. 

aa Ill.—Avery v. City of Chicago, 
178 N.E. 351, 345 Ill. 640. 

85. N.J.—^Taylor v. Lambertvllle, 10 
A. 809, 48 N.J.Eq. 107. 

44 CJ. p 72 note 36. 

8a Pa.—^Black v. Chester, 34 A. 354, 
175 Pa. 101. 

87. U.S.—Griffin v. Oklahoma Nat¬ 
ural Gas Corporation. CCLAKan., 
37 F.2d 545. 
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ty,35 and even thirty-one,®® years being held not 
unreasonable in view of the expense of preparation. 
However, in other cases twenty-five or thirty years 
have been held an unreasonable term for a grant of 
an exclusive privilege by a municipality and a 
contract is invalid where the length of time for 
which it is made, taken in connection with other 
terms therein, establishes its ultra vires character.®® 
Even in the exercise of their proprietary functions, 
municipalities may, in the absence of express stat¬ 
utory permission, contract only for a reasonable 
time.®® 

Contracts to continue for an unlimited time, if 
construed to continue in perpetuo, are generally 
considered invalid,^® although some courts have 
held such contracts valid in the absence of any con¬ 
stitutional limitations-^i Contracts for an indefi¬ 
nite time are sustained where construed as continu¬ 
ing in force only at the will of the parties^® or for 
a reasonable time only3 and in some jurisdictions 
the reasonable time for which such contracts are 
allowed to run is determined by analogy to consti¬ 
tutional provisions limiting the terms of franchis- 
tsM 

Reserved power to repeal statute or terminate 
contract. It has been held that a repeal of the stat¬ 
ute conferring the power to contract operates as a 
termination of the contract.^® Also, where a city 
council, having power to do so, authorizes a board 
of public works to make a contract for a fixed term 
of years, but reserves the right to terminate the con¬ 
tract on notice, the exercise of such reserved power 
will operate as a termination of the contract,^® and. 


without further legislative action by the city, the 
board is without authority to make another con¬ 
tract with the same party for the same term as the 
original contract.^^ 

c. Contracts Affecting Legislative Powers or 
Pnblic Duties 

A municipal corporation cannot make a binding con¬ 
tract for the discharge of a pureiy public duty- and, un¬ 
less the state has expressly and unequivocally empowered 
It to do so. It cannot make any contract Interfering with 
the state’s exercise of the police power. 

A municipal corporation cannot make a binding 
contract for the discharge of a purely public duty,^® 
as, for example, to remove buildings projecting be¬ 
yond the building line into the street.^® However, 
when a city’s public duty does not interfere with 
its performance of a private service, it may make a 
valid contract for the use of its instrumentalities in 
the latter.®® A contract to accept and grade a street 
in consideration of the payment of a certain sum is 
in the exercise of business, rather than govern¬ 
mental, powers and is valid.®^ 

Interference with legislative powers or duties. A 
municipality cannot make contracts which will em¬ 
barrass or control its legislative powers and duties, 
or which amount to an abrogation of its governmen¬ 
tal function or of its police power, as discussed su¬ 
pra § 139; but it may make a contract suspending 
such powers for a limited time as a part of the con¬ 
sideration for the purchase of utilities which the 
city is authorized to make,®® or for the securing for 
the city and its inhabitants the establishment by oth¬ 
ers of a public utility service ;®3 and it has been held 


35. U.S.—Little Falls Electric, etc. 
Co. V. Little Fails, C.C.3Ilnn., 102 
F. 663. 

III.—Carlyle v. Carlyle Water, etc.. 
Co.. 52 IllJlpp. 577. 

36. Minn.—Reed v. Anoka, 88 N.W. 
981, 85 Minn. 294. 

37. Minn.—Flynn v. Little Falls 
Electric, etc., Co.. 77 N.W. 38. 78 
N.W. 106, 74 Minn. 180. 

44 C.J. p 72 note 96. 

38L Ill.—Eastern Illinois State Nor¬ 
mal School V. Charleston. 193 Ill. 
App. 600. affirmed 111 NE. 573. 271 
Ill. 602, L.R.A.1916D 991. 

44 CU. p 72 note 3. 

33. U.S.—Hoskins v. City of Or¬ 
lando, Fla., aC.AFla.. 51 F.2d 901. 

40. Ga.—City Council of Augusta v. 
Richmond County, 173 S.E. 140, 178 
Ga. 400. 

Tex.—Stevenson v. City of Abilene. 
Civ.App., 67 S.W.2d 645, error re¬ 
fused. 

44 CJ. P 72 note 87. 


Oontraot oonstmad not to obligate 
city perpetually 

Tex.—Stevenson v. City of Abilene, 
supra. 

4L Me.—^Belfast v. Belfast Water 
Co., 98 A. 738, 115 Me. 234. 

48. Tex.—Sturgeon v. Pans, 122 S. 
W. 967, 58 Tex.Civ.App. 102. 

43. E[an.—Columbus Water-Works 
Co. V. Columbus, 28 P. 1097, 48 
Kan. 99, 15 L.R.A 354. 

Vt.—Barre v. Perry, 73 A- 674, 82 
Vt. 301. 

44. Ala—^Mobile Electric Co. v. Mo¬ 
bile, 79 So. 39, 201 Ala. 607. L.RAl. 
1918F 667. 

44 C.J. p 72 note 2. 

45. N.Y.—Richmond County Gas- 
Light Co. V. Middletown, 59 N.Y. 
228. 

44 C.J. P 73 note 5. 

Beasons for holding are that the 
power to contract conferred was sub¬ 
ject to repeal by subsequent legisla¬ 
tion, that a contract could be made 
only for such time as the power was 
conferred by law. and that the con¬ 
tract for a fixed term was not au¬ 
thorized by law and -became void on 


repeal of the statute.—^Richmond 
County Gas-Light Co. v. Middletown, 
supra. 

46. N.Y.—Buffalo Clean Street Co. 
V. Buffalo, 98 N.Y.S. 784, 118 App. 
Div. 887, affirmed 81 N.E. 1161, 18& 
N.Y. 604. 

47. N.Y.—^Buffalo Clean Street Co. 
V. Buffalo, supra 

44 C.J. p 73 note 7. 

4a S C.—Corpus Juris cited in. 
Green v. City of Rock Hill, 147 S.B. 
346, 360, 149 S.C. 284. 

44 C.J. p 73 note 8. 

49- Me.—^Penley v. Auburn. 27 A. 
158, 85 Me. 278. 21 L.R.A. 657. 

50. U.S.—The Maggie P., C.C.Mo.. 25 
F. 202. 

44 C.J. P 78 note 10. 

51. U.S.—^Tuttle V. Cedar Rapids, 
Iowa, 176 F. 86, 99 C.C.A. 606. 

58. U.S.—Omaha Water Co. v. Oma¬ 
ha. Neb., 147 P. 1. 6, 77 C.C.A. 267, 
12 L.R.A.,N.S., 736, 8 Ann.Cas. 614, 
appeal dismissed 28 S.Ct 262, 207 
U.S. 584, 62 L.Ed. 851. 

44 C.J. p 74 note 16. 

sa Ohio.—Columbus v. Public Utll-> 
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that, where the city's obligations under the contract 
do not interfere with the free exercise of its legisla¬ 
tive powers, the city may make such contract.54 
A city cannot make any contract which interferes 
with the state’s power to exercise plenary control of 
any matter falling within the domain of the police 
pow'er^o unless the state has granted the power so 
to contract to the city in express and unequivocal 
terms.56 

§ 980. Particular Contracts 

a. Bridges or other crossings 

b. Convicts and prisoners 

c. Guaranty, indemnity', and insurance 

d- Printing 

c. Promotion of enterprises 

f. Public utilities 

g. Sanitation and public health 

h. Other contracts 

B. Bridges or Other Grossings 

In connection with other powers possessed by It, a 
municipal corporation may have power to contract to 
build and maintain a bridge or crossing over a creek or 
raceway or a grade crossing on a right of way purchased 
by It from a railroad company. 

A municipal corporation having power to main¬ 
tain reservoirs or waterworks is considered to have 
powers to contract to build and maintain a crossing 
over a creek, instead of compensating a landowner 
in money for the impounding of waters behind a 
dam,B7 or to contract to build and keep in repair a 
bridge over a raceway in consideration of the erec¬ 
tion of a dam by the owner of the water power.58 
However, the power of a town to raise money is 
confined to purposes specified by law^s and does not 
extend to raising money to build or repair a bridge 


in another town; and, if a town gives a bond with 
condition to perform such act, the condition and ob¬ 
ligation are void.®® 

Grade crossing or underpass. A city may con¬ 
tract to construct, maintain, and operate a grade 
crossing upon a right of way which it has pur¬ 
chased from the railroad, and stipulate that it shall 
be done without expense to the railroad but ii 
has no right to make a contract indemnifying a 
railway against damages recovered by a third per¬ 
son for injury to property, resulting from an elim¬ 
ination of a grade crossing, where the public rights 
are not concerned.®- When authorized by statute 
to construct an underpass beneath a railroad, a city 
may contract to pay claims against the county for 
damages to realty because of the construction of 
the underpass.®® 

b. Convicts and Prisoners 

When not authorized by charter, the action of a city 
in contracting the services of prisoners in Its workhouse 
to a private person Is ultra vires. 

The action of a city in contracting the ser^'ices of 
prisoners in its workhouse to a private person is 
ultra vires where neither authorized nor prohibited 
by its charter,®^ but it is not illegal.®® A void order 
remanding a convicted felon to the city lockup to 
await sentence cannot form the basis of a contract 
to furnish the convict board while so confined.®® 

c. Quarantyi Indemnity, and Insurance 

The power, if any, of a municipal corporation, to en¬ 
ter Into contracts of guaranty, suretyship, indemnity, or 
Insurance Is express or Implied, and not Inherent. 

It is not permissible for a municipal corporation 
to enter into contracts of guaranty or suretyship, in 


Ities Com., 133 N.R 800, 103 Ohio 
St. 79. 

Contracts for fumlshlner public util¬ 
ity products or services generally 
see infra 5 080 f. 

54. Colo.—Colorado Springs v. Col¬ 
orado City, 94 P. 816, 42 Colo. 75. 
43 C.J. p 212 note 48—44 C.J. P 74 
note 18. 

muilolpal oorporatlon oan make 
concesaloiLa by which the general 
welfare is promoted in securing the 
services of some public utility, and 
which do not involve the surrender 
of its necessary governmental func¬ 
tions. 

Pla.—Florida Baat Coast R. Co. v. 
Miami, 79 So. 682, 76 Fla. 277, 1 
A.L.R. 303. 

Tex.—Texarkana Gas, etc., Co. v. 
Texarkana, 123 S.W. 218, 58 Tex. 
Civ.App. 109. 

aity may exeroisa its proprietary 
or bosliiess AinotloBg by entering in¬ 
to contract for private interests of 


its inhabitants or Itself, m same wav, 
and to same extent, as Individuals 
or private corporations; and the re¬ 
striction that it cannot contract so 
as to pass its governmental or legis¬ 
lative powers and functions on to 
others or to tie its hands and make 
it Impotent to change its policy in 
respect thereof is inapplicable.— 
City of Crosbyton v. Texas-New 
Mexico Utilities Co.. Tex.Civ.App., 
167 S.W.2d 418, error refused. 

55 . Mo.—^Southwest Missouri R Co. 
V. Public Service Commn.. 219 S.W. 
380. 281 Mo. 52. 

44 C.J. P 74 note 20. 

66 . U.S.—^Milwaukee Electric R., 
etc., Co. V. Railroad Commn., Wis., 
85 S.Ct. 820. 238 U.S. 174. 180, 59 
LuEd. 1264. 

44 aJ. p 74 note 21. 

57. Mo.—Snip V. City of Lamar, 201 
S.W.2d 790. 239 Mo.App. 824. 

sa Wis.—City of West Bend v. 
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West Bend Heating & Lighting Co., 
202 N.W. 350, 186 Wis. 1S4. 

59. N.H.—Concord v. Boscawen, 17 
N.H. 465. 

60. N.H.—Concord v. Boscawen, su¬ 
pra. 

61. Fla.—^Florida East Coast R. Co. 
V. Miami. 79 So. 683, 76 Fla. 277 
1 A.L.R. 803. 

44 C.J. P 75 note 34. 

62. N.J.—^American Malleables Co. 
V. Bloomfield. 85 A. 167, 88 N.J. 
Law 728. 

63. Ark.—City of Fordyce v. Dallas 
County. 118 S.W.2d 500, 195 Ark. 
562. 

64. Mo.—SL Louis v. Davidson, 14 
S.W. 825, 102 Mo. 149, 22 Am.S.R 
764. 

65. Mo.—St. Louis v. Davidson, su¬ 
pra. 

66 . Mich.—Tucker v. Grand Rapids, 
62 N.W. 1013, 104 Mich. 621. 
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the absence of a charter or statutory provision ex¬ 
pressly or impliedly conferring the power to do so 
on it,®*^ nor has the common council of a cit}^ au¬ 
thority to guarantee that a contractor shall make 
money under all circumstances out of a contract 
with the city.®8 However, a particular city may 
have power, under its charter, to enter into a con¬ 
tract by which it guarantees to the state highway 
department a right of way for the construction of a 
state highway through the city.®® 

Indemnity. A city has no inherent power to en¬ 
ter into a contract for indemnifying others from 
loss occasioned by its own building operations;^® 
but it may have power implied from statutory,^^ 
or from charter and constitutional/® provisions to 
enter into an indenmity agreement. 

Insurance. A city has no inherent power to make 
a contract for insuring the lives of its employees,^® 
and a contract by a city for workmen's compensa¬ 
tion insurance has been held both ultra vires and 
illegal.^4 However, a municipality may protect it¬ 
self against casualty by insurance and effect 
is accorded a statute specifically empowering cities 
to make retirement annuity contracts with insur¬ 
ance companies.^® 

d. Frintmg 

Power to contract for printing haa been Implied In 
respect of the printing of ordinances, but not as to the 
printing of a report on a projected system of waterworks. 

The power of a city to contract for the printing 
of its ordinances has been implied from a charter 
provision that all of its ordinances when printed 


shall be admitted in evidence of all courts without 
further proof,^" but a power to print the report of 
the city clerk to the city council on a proj'ected sys¬ 
tem of waterworks will not be implied from an ex¬ 
press power of the city to erect the system of wa- 
terworks.7® An ordinance requiring all city print¬ 
ing to bear the union label has been declared void. 

6. Promotion of Enterprises 

A municipal corporation may lack authority to enter 
Into a contract to aid the private enterprise of an Indi¬ 
vidual or corporation. 

A municipal corporation may be the depository, 
as trustee for its citizens, of a contract obligating 
a railroad company to locate its general offices and 
shops in the city, and may enforce such contract by 
suit;®® but it cannot itself make a contract to aid 
a private person or corporation in the erection of a 
lighting plant, even though it is indirectly and bene¬ 
ficially a party thereto and authority to make a 
contract to obtain a right of way through the city 
for a railway will not be implied from an express 
power to lay out streets and pass all ordinances re¬ 
specting them, and to make any other regulation 
that shall appear necessary and proper for the se¬ 
curity, welfare, and interest of the city.®® A con¬ 
tractual arrangement by which a municipality was 
to pay money and convey realty to a manufacturings 
company moving its plant to the city has been held 
beyond the povrer of the municipality,®® as has also 
a contract by a city to expend public funds for the 
dredging of a channel and basin to provide facilities 
for the operation of a private business for indi¬ 
vidual profit.®^ 


67. Wls —Coirpas OTiizla cited in 
State V. Telfirener, 227 N.W. 35, 37, 
199 Wis 523. 

44 C.J. p 75 note 43. 

68 . La.—^Patterson v. New Orleans. 
20 La.Ann. 103. 

69. Ga.—Jackson v. Cltv of Rome, 
187 S.R 886. 182 Ga. 848. 

TOi Mich.—^Wheeler v. Sault Ste. 
Marie, 129 N.W. <85. 164 Mich. 838, 
35 L.R.A.,N.S.. 547. 

N.T.—^People v. Dibble, 189 NT.S. 29, 
affirmed 186 N.T.S. 951, 196 App. 
Div. 913, affirmed 132 N.E. 901, 281 
N.T. 693. 

Contract indemnlfyinff railroad com¬ 
pany from damages to property of 
third person resulting from elim¬ 
ination of grade crossing see su¬ 
pra subdivision a of this section. 

71. Wls.—H. Hohensee Const. Co. v. 
Chicago. M.. St. P. & P. By. Co.. 
261 N.W. 242, 218 Wia 390. 

Bzteut of power 

Wliere statutory enumeration of 


powers of municipality Implies pow¬ 
er to enter into agreement of indem¬ 
nity whenever such agreement is nec¬ 
essary to its protection or is to its 
advantage In connection with any 
contract It haa express power to 
make, city may contract as indem¬ 
nitor, as well as Indemnitee, whether 
contract is to its advanta!ge or is 
deemed to be to its advantage when 
made, although resulting disadvan- 
tageously to it. and whether the con¬ 
tract Is connected with things done 
In its governmental or proprietary 
capacity.—^H. Hohensee Const. Co. v. 
Chicago, M., St. P. By. Co., supra. 

72. U.S.—City of Cleveland, Ohio, v. 
Baltimore & O. R. Co., C.C.A.Ohlo, 
71 F.2d 89. 

73. N.T.—^People v. Dibble, 189 N.T. 
S. 29, affirmed 186 N.T.S. 951, 196 
App.Dlv. 913, affirmed 132 N.B. 901, 
231 N.T. 693. 

74. Tex.—Georgia Casualty Co. v. 
Lackey, Clv.App., 294 S.W. 276. 
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, 76. Minn.—Slruble v. Nelson, 15 N. 
W.2d 101, 217 Minn. 610. 

76. Pa—Wiley v. Umbel, 49 A.2d 
371, 365 Pa. 206. 

77. Tex.—Dwyer v. Brenham, 65 
Tex. 626. 

78. Iowa.—Stldger v. Red Oak, 20 N. 
W. 762, 64 Iowa 466. 

79. Tenn.—Blarshall, etc., Co. v- 
Nashville, 7l S.W. 816, 109 Tenn. 
495. 

80. Tex.—Tyler v. St. Louis South¬ 
western R. Co., 91 S.W. 1, 93 S.W. 
997, 99 Tex. 491. 

81. Mich.—^Morrlce v. Sutton, 103 N- 
W. 188,139 Mich. 643. 

88 . Ga.—Covington, etc., R. Oo. v- 
Athens, 11 S.E. 663, 85 Ga. 867. 

83. Wis.—City of Kiel v. Frank 
Shoe Mfg. Co., 4 N.W.2d 117, 240 
Wls. 594. 

84- Fla.—^Brumby v. City of Clear¬ 
water, 149 So. 203, 108 Fla. <33. 
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f. Public Utilities 

(1) In general 

(2) Light, heat, and power 

(1) In General 

Under constitutional or statutory authority a munici¬ 
pal corporation may contract for the furnishing of a 
product or service of a public utility to Itself or its in¬ 
habitants. 

A municipal corporation, acting under state au- j 
thority, may make binding agreements in matters 
involving ownership or proprietorship of utilities 
and it may contract with an individual or private 
corporation to perform the service of furnishing its 
citizens with necessary utilities which are its duty 
to furnish.*® The legislature may empower a mu¬ 
nicipality owning a public utility plant to contract 
with other municipalities to furnish the latter or 
their inhabitants the products of such plant 
and effect is accorded a constitutional provision that 
any municipality may contract with others for sup¬ 
plying to the municipality or its inhabitants the 
product or service of any public utility;*® but con- 


i tracts conferring irrevocable rights on public utili¬ 
ties whereby the state is estopped to exercise its 
paramount authority require express constitutional 
or statutory authority in the citj' to make them.*® 

(2) Light, Heat, and Power 
A municipal corporation may have express or Implied 
power to contract for the purchase from, or the furnish- 
Ing by, another corporation of gas or electricity for its 
own use and use by Its Inhabitants. 

A municipal corporation owning a water plant 
and system has a right to contract for any kind of 
energy or power needed for the operation of its 
water pumping machine^'-®® The intent of some 
statutes is to enable municipalities to purchase pow¬ 
er from governmental agencies.® i A municipality 
may contract for the furnishing of electricit 3 ^ by 
another corporation® 2 where it has statutory' author¬ 
ity to purchase electricity for its own use.®* 

Public Ughting, A city has power,®^ either ex¬ 
pressly conferred®* or implied from powers in re¬ 
spect of lighting,®® to contract for the lighting of 
its streets, public places, and buildings; but where 


SS, U.S.—Karel v. City of Mdorado. 

D. C.I11., 32 F.2d 795. 

Oonditioaal Balea oontraot for gen¬ 
erating equipment may be entered in¬ 
to by a village engaged in construct¬ 
ing and installing electric llghtmg 
and heating plant.—Williams v. Vil¬ 
lage of Kenyon. 244 N.W. 658. 187 
Minn. 161. 

86. Tex.—^Neal v. San Antonio Wa¬ 
ter Supply Co.. Clv.App., 218 S.W. 
35. 

Contracts suspending for limited 
time, or not surrendering, govern¬ 
mental functions see supra S 979 c. 
Power of municipality to contreict for 
water supply see the C.J.S. title 
Waters S 265. also 67 C.J. P 1200 
note 30-p 1208 note 88. 

87. Iowa.—Carroll v. City of Cedar 
Falls. 261 N.W. 662. 221 Iowa 277. 

88 . Ohio.—City of Akron v. Public 
Utilities Commission. 78 N.£].2d 
S90. 149 Ohio St. 847—Pfau v. City 
of Cincinnati. 50 N.E.2d 172, 142 
Ohio St. 101—State ex rel. Mitchell 
V. Council of Village of Milan, 14 
N.E.2d 772, 138 Ohio St. 499—State 
ex rel. Sweeney v. Mlchell, 187 N. 

E. 739, 46 Ohio AlPP. 59. affirmed 
191 N.E. 98, 128 Ohio St 266. 

TVatnre of power 

This constitutional power is essen¬ 
tially a proprietary power, and, in so 
far as a municipality acts in a pro¬ 
prietary capacity, it possesses same 
rights and powers and is subject to 
same restrictions and regulations as 
other like proprietors.—City of Ak¬ 
ron V. Public Utilities Commission, 
78 N.E.2d 890. 149 Ohio St 347. 


MiuilclpaUty may oontraot with 
other municipalities on such terms 
as the parties deem reasonable in or¬ 
der to exercise the power granted to 
them by the constitution.—City of 
Cleveland v. Village of Cuyahoga 
Heights. 75 N.E.2d 99, 81 Ohio App. 
191. 

89. V€L—Virginia-Western Power 

Co. y. Buena Vista. 99 S.E. 723. 125 
Va. 469. 9 A.L. R. 1148. 

44 C.J. p 66 note 29. 

90. Tex—City of Crosbyton v. Tex¬ 
as-New Mexico Utilities Co., Civ. 
App., 157 S.W.2d 418, error refused. 

91. Ky.—Cawood v. Coleman, 172 S. 
W.2d 548, 294 Ky. 858. 

98L Fla.—Williams v. Public Utili¬ 
ty Protective League of Florida, 
178 So. 286. 180 Fla. 603. 

£aok of disposition of mnnicipal 
plant 

Contract, by which city agreed to 
purchase electricity exclusively from 
a power company and to limit dras¬ 
tically use of municipally owned 
electric light plant, but did not sell 
or lease such plant or part with title 
thereto or right of possession there¬ 
of, was not an attempt to sell, lease, 
or otherwise dispose of municipal 
plant within statute prescrlbmg con¬ 
ditions precedent to such action by 
city, even though city also granted 
to company franchise to use streets 
and alleys for electrical distribution 
system.—^Brown v. Mayor, etc., of 
Fort Valley. 33 S.E.3d 705, 199 Ga. 
284. 

93. Minn.—Northern States Power 
Co. V. City of Granite Falls, 243 
N.W. 714. 186 Minn. 209. 
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X.C.—^Holmes v. City of Fayetteville, 
150 S.E. 624, 197 N.C. 740, appeal 
dismissed 50 S.Ct. 363. 2S1 U.S. 
700, 74 LEd. 1126. 

Cment for opsratioiL of alsctzic sys¬ 
tem 

Home-rule city has statutory right 
to contract for electric current nec¬ 
essary for full operation of its elec¬ 
tric system.—Guadalupe-Bianco Riv¬ 
er Authority v. City of San Antonio, 
200 S.W.2d 989. 145 Tex. 600. 
SleotzloBl energy and power 

Contracts for purchase of electri¬ 
cal energry and power by municipali¬ 
ties from others, including other mu¬ 
nicipalities, are clearly authorized by 
statute.—Carroll v. City of Cedar 
Falls. 261 N.W. 662. 221 Iowa 277. 

M. Tex.—City of Crosbyton v. Tex¬ 
as-New Mexico Utilities Co.. Civ. 
App., 157 S.W.2d 418, error refused. 
44 CJ. p 76 notes 49, 50, 52. 
Agreement with liglitlng oompany 
held oontraot and not Ikaaohlse 
U.S.—^Des Moines v. Welsbach St. 
Lighting Go., Iowa, 188 F. 906. 110 
C.C.A. 640. 

26 C.J. P 1022 note 19 [a] (8). 

95. Ind.—Crowder v. Sullivan. 28 N. 
E. 94, 128 Ind. 486. 18 L.R.A. 647. 

44 CJr. p 76 note 50. 

96. Iowa.—Miller v. Incorporated 
Town of Milford. 276 N.W. 826, 224 
Iowa 763, 114 A.L.R. 1423. 

N-D.-^COrpns StuAm dted In Chrysler 
Light & Power Co. v. City of Bel- 
fleld. 224 N.W. 871, 875, 58 N.D. 33, 
63 A.L.R. 1337. 

44 C.J. P 76 note 52. 
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a statute restricts the right of a city to exercise this 
power it can only enter into such contract subject to 
the restriction.®^ Where a city has power to con¬ 
tract with a private corporation or individual for 
furnishing light, it may grant to it the privilege of 
occupying the streets for that purpose,®® or it may 
make a contract to reimburse the company’ for any 
expenses incurred in making changes necessitated 
by changes in the grade of the streets,®® or to pay 
any taxes assessed against the plant as a part of the 
consideration for its sale to the promisee,^ or it 
may fix therein the maximum rates to be charged,® 
subject to any statutory restrictions on the power,® 
even though the legislature has not granted to it the 
power to regulate rates but it cannot add terms so 
unreasonably burdensome to the public as to remove 
the contract beyond the scope of the city’s delegated 
power.® 

Private use. Under the powers possessed by it, 
a municipality may contract with a person or cor¬ 
poration for the furnishing by the latter of lights® 
or electricity^ to the citizens of the municipality. 
So also, a municipality may purchase electricity or 
natural gas for use by private consumers where 
power to do so is granted to it by statute,® either 
expressly® or impliedly,^® or the contract may be 


upheld as a temporary expedient in an emergen- 

cy.ii 

Where a city has the power to establish works 
for lighting its streets, it may, in connection there¬ 
with, furnish private consumers such light by con¬ 
tract;^® and where a city owns its own electric 
light plant and has an express power to provide for 
lighting the streets, it may contract to furnish any 
surplus over its own needs to others.^® A city au¬ 
thorized by statute to provide lighting for itself and 
its inhabitants may extend its service to points be¬ 
yond the city limits where it can do so advanta¬ 
geously to itself.14 

g. Sanitation and Fnblic Health 

A municipal corporation has power to make contracts 
for the performance of acts necessary for the preserva¬ 
tion of the public health. 

A municipal corporation has power to make all 
contracts which are reasonably necessary for ef¬ 
fectuating the purpose of preserving the public 
health^® and are not violative of constitutional or 
statutory provisions applicable thereto ;i® and it has 
been held that a city may enter into a contract 
which does not conform to the statute where such 
proceeding is necessary in order to remove a men¬ 
ace to the public health.^^ it may, of course, enter 


Power of city to provide for lighting 
of streets and other public places 
see infra S 1052. 

97* S.O.—Fbwler v. Fountain Inn, 
73 S.K 626. 80 S.C. 862. 

44 C.J. p 76 note 68. 

Axrard of ooatzaot does not coutnu 
veno order of hoard of public utility 
commissioners where the board. In 
its opinion, stated that it had no Ju¬ 
risdiction of such official action as 
the municipality might desire to 
take.—Jersey Central Power & Light 
Co. V. Borough of Spring Lake, 140 
A. 677, 6 N'.J.Mlsc. 253. 

98L Ky.—^Newport v. Newport Light 
Co.. 84 Ky. 166. 

44 C.J. p TS note 54. 

Grant of right to use streets general¬ 
ly see Infra 83 1716-1748. 

9A N.T.—^Parlltt v. Ferguson, 88 N. 

T.S. 466, 3 App.Div. 176, affirmed 
68 N.B. 707, 159 N.Y. 111. 

1. Ky.—^Frankfort v. Capital Gas, 
eta, Ca. 29 S.W. 855, 16 Ky.L. 780. 

2i Neh.-~Universlty Place v. Lincoln 
Gas, etc., Co., 191 N.W. 482, 109 
Neb. 870. 

44 C.J. p 76 note 67. 

Fixing public utility rates general¬ 
ly see supra 8 292. 

3. Ohio.—^United Fuel Gas Co. v. 
Ironton. 140 N.E. 884, 107 Ohio St. 
173, 29 A.L.R. 842. 

44 C.J. p 76 note 68. 


4, Neb.—University Place v. Lin¬ 
coln Gas, etc., Co., 191 N.W. 482, 
109 Neb. 370. 

6 . Wls.—^Le Feber v. West Allis, 97 
N.W. 203, 119 Wis. 608, 613, 100 
Am.S.R. 917. 

44 C.J. p 76 note 61. 

A U.S.—^Florida Power & Light Co. 
V. City of Miami, C.C.A.Fla., 98 F. 
2d 180, certiorari denied 59 SCt. 
147, 305 U.S. 644, 88 L.Kd. 415. 
XTnAn general power to oontxaot and 
power to provide lights for citizens 

U.S.—Florida Power and Light Co. 

V. City of Miami, C.C.A.Fla., 98 F. 
2d 180, certiorari denied 59 SCt. 
147, 305 U.S. 644, 83 L.Ed. 415. 

7. Ohio.—State ex rel. Sweeney v. 
Michell, 187 N.E. 739, 46 Ohio App. 
59, affirmed 191 N.E. 98, 128 Ohio 
St. 266. 

5. D.—^IVatertown v. Watertown 

Light, etc., Co., 173 N.W. 789, 42 
S.D. 220. 

zniplled authority 

A city having power to provide for 
lighting its streets and to regulate 
the distribution, sale, and use of gas 
or other illuminative fluids has im¬ 
plied authority to contract with a 
pel son or corporation to furnish elec¬ 
tricity to its citizens.—Watertown v. 
Watertown Light, eta, Co., supra. 

8 a N.C.—Holmes v. City of Fayette¬ 
ville. 150 S.E. 624, 197 N.a 740, ap-. 
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peal dismissed 60 S.Ct 353, 28l U. 
S. 700. 74 L.Ed. 112*6. 

9. Kan.—^LaHarpe Fuel Co. v. City 
of lola, 106 P.2d 900, 152 Kan. 445. 

la U.S.—Riverside, eta, R. Co. v. 

Riverside, C.C.Cal., 118 F. 736. 

44 C.J. p 77 note 67. 

11. Cal .—^Los Angeles Gas. etc., 
Corp. V. Los Angeles, 205 P. 125, 
188 CaL 807. 

44 G.J. p 77 note 66. 

Ifl. Ind.—Crawfordsvllle v. Bradem 
28 N.E. 849, 130 Ind. 149. 30 Am. 
S.R. 214, 14 L.R.A. 268. 

13. Tex—Crouch v. McKinney. 104 
S.W. 518, 47 Civ.App. 54. 

44 C.J. p 77 note 69. 

14. Ky.—^Henderson v. Toung, 83 S. 

W. 583, 119 Ky. 224. 26 Ky.L. 1152. 

15. Minn.—Oorpos Jnrls cited In. 
State V. Thomas. 27 N.W.2d 166^ 
158, 223 Mmn. 435. 

44 C.J. p 78 note 91. 

18. Wash.—State v. Lovelace, 203 
P. 28, 118 Wash. 50. 

44 C.J. p 78 note 92. 

17. N.T.—^New York v. Palladlno, 
131 N.Y.S. 807, 146 App.Div. 860. 
affirmed 101 N.E. 1097. 208 N.Y. 
654. 

44 O.J. p 78 note 93. 
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into a contract in furtherance of powers expressly 
conferred but it cannot make contracts in aid 
of alleged powers which it does not have,i® or, in 
the absence of an emergency justifying it, in viola¬ 
tion of statutory provisions applicable to such con¬ 
tracts.®® 

Under its general powers, a cit 3 ’ may contract for 
the purchase of sanitary pit toilets to be owmed by 
it and rented to property owners to facilitate com¬ 
pliance with a sanitary ordinance.®^ Also it may 
contract for the removal and disposal of garbage,®® 
sewage,®* dead animals,®^ and condemned meats.®* 
Where the power to contract for the removal and 
destruction of garbage is expressly granted, ap¬ 
plicable limitations in the charter or statute must 
be observed ;®* but, where particular limitations are 
superseded by others contained in a statute subse¬ 
quently enacted, the later provisions control.®^ 

A city may employ physicians and health officers 
to perform duties necessary to the preservation of 
the public health;®* it may contract to pay nurses 
and guards for persons detained at a smallpox camp 
or hospital during an epidemic,®* and also to pay 


for infected bedding and clothing ;30 and under 
charter and statutory authority it may contract for 
the care and treatment of its tuberculosis patients 
in a hospital or sanatorium constructed and main¬ 
tained by a neighboring county,*^ and may contract 
to advance money for the construction of additional 
hospital units for the care and treatment of such 
patients.*® It may also contract to pay for care of 
the indigent sick and insane at a private hospital,®* 
and may contract with a physician for the care and 
maintenance of the indigent sick;®*^ but it has no 
authority' to contract with a physician for furnish¬ 
ing medical attendance for the police or other offi¬ 
cers of the city who are not indigent persons.*® 

h. Other Contracts 

Municipal contracts relating to parking meters, hous¬ 
ing programs, and various other matters are authcrized 
under some charter and statutory provlalona. 

Under various charter and statutory provisions, 
municipal corporations have been held to have pow¬ 
er to enter into contracts for the purchase of park¬ 
ing meters,*® as well as contracts for engineering 
work in connection with airports,®^ and contracts 


1& Ky.—-Young v. Ashland, 125 8. 
W. 737. 

44 C.J. P 78 note 94. 

19. Ala.—^New Decatur v. Berry, 7 
So. 838, 90 Ala. 432, 24 Am.S.R 
827. 

44 C.J. p 78 note 96. 

aa N.J.—Blckert v. West Orange, 
101 A 269, 90 N.J.Law 645. 

44 G.J. p 78 note 96. 

21. Tex.—Collins v. City of Eldora¬ 
do, Clv.App., 122 S.W.2d 690, er¬ 
ror refused. 

22. U.S.—Gardner v. City of Dallas. 
C.C.ATex., 81 F.2d 426, certiorari 
denied City of Dallas v. Gardner. 
66 S.Ct. 834, 298 U.S. 668, 80 L.Ed. 
1391. 

Pa.-—Book V. Hall. 15 A2d 355. 339 
Pa. 470. 

Wash.—City Sanitary Service Co. v. 
Rausch, 117 P.2d 225, 10 Wash.2d 
446. 

43 C.J. p 878 note 60—14 C.J. p 78 
note 97. 

Exclusive ooutraot 

(1) As Incident to the power of 
regulation, municipalities may grant 
an exclusive privilege, by contract 
to one person, to collect and remove 
under their own immediate control 
and direction, and In pursuance of 
rules enacted for that purpose, those 
noxious and unwholesome substances 
which are nuisances per se and a 
menaoe to the public health.—^Iler v 
Ross, 90 N.W. 869. <64 Neb. 710, 97 
Am.S.R. 676, 57 L.RA. 896—12 C.J. P 
916 note 87 [a] (1). 

<2) An exclusive contract to 


handle garbage is not a franchise and 
an ordinance providing therefor Is 
not an ordinance granting a fran¬ 
chise within the meaning of statu¬ 
tory regulations.—^Wallis v. Fidelity 
& Deposit Co. of Maryland, 286 P- 
666, 165 Wash. 618—44 CJ. p 78 note 
92 [a]. 

(8) Contract of city granting per^ 
son, for period of years, exclusive 
privilege of buying from city all wet 
garbage was held not objectionable.— 
Gardner v. City of Dallas, C.CA.Tex.. 
81 F.2d 426, certiorari denied City of 
Dallas V. Gardner, 56 S.Ct. 834. 298 

U.S. 668, 80 LiEd. 1391. 

(4) City charter amendment pro¬ 
hibiting monopoly for hauling gar^ 
bage, although invalid as to existing 
exclusive contract therefor, would 
become effective after its expiration. 
—^Elliott V. City of Eugene, 294 P. 
358, 135 Or. 108. 

(6) Exclusive contract for removal 
of garbage as not violating law 
against monopolies see Monopolies 5 
6 b. 

23. Tex.—City of San Antonio v. 
San Antonio Irr. Co., 12 S.W.2d 
546, 118 Tex. 154. 

24, Ill.—Avery v. City of Chicago, 
178 N.E. 351. 345 Ill. 640. 

44 C.J. P 79 note 1. 

SouToe of authority 

The authority of a city to contract 
for the removal and disposition of 
dead animals exists under its ex¬ 
press powers respecting streets, pub¬ 
lic places, and promotion of health 
and suppression of disease, but not 
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under a statute empowering it to 
make a contract for the collection 
and final disposition of garbage.— 
Avery v. City of Chicago, supra. 

25. IlL—^.A.very v. City of Chicago, 
supra. 

26. Mich.—^Detroit Reduction Co. v. 
Blades. 107 N.W. 286, 143 Mich. 591. 

44 C.J. p 78 note 98. 

27. N.J.—^Thomas Harrington’s Sons 
Co. V. Jersey City. 75 A 943. 78 N. 
J.Law 610. 

44 C.J. p 79 note 99. 

28. Vt.—^Hazen v. Strong. 2 Vt. 427. 
44 C-J. p 79 note 2. 

22. Kan.—^McPherson v. Nichols. 29 
P. 679. 48 Kan. 430. 

44 G.J. p 79 note 3. 

30. Kan.—^McPherson v. Nichols, su- 
pra. 

31. Cal.—City and County of San 
Francisco v. Boyle, 216 P. 549, 
191 Cal. 172. 

32. Cal.—City and County of San 
Francisco v. Boyle, supra. 

33. Mo.—St. Louis Hospital Assoc. 

V. St. Louis, 15 Mo. 692. 

Nev.—Tucker v. Virginia City, 4 Nev. 

20 . 

34. Nev.—^Tucker v. Virginia City, 
supra. 

W.Va.—^Thomas v. Mason, 20 S.E. 
580, 89 W.Va. 526, 26 L.R.A 727. 

35. Nev.—^Tucker v. Virginia City, 
4 Nev. 20. 

38. S.C.—Owens v. Owens, 8 S.E.2d 
339, 193 S.C. 260. 

37. Miss.—Town of Magee v. Mai- 
lett, 174 So. 246, 178 Miss. 629. 
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for the housing of veterans and their families, 
and various other contracts.^® So, too, municipal 
contracts connected with slum clearance and low- 
cost housing projects have been held unobjection¬ 
able and it has been asserted that a municipality 
may stipulate for liquidated damages.^l On the 
other hand, civil service laws applicable to a city 
may leave to the city no authority to deal with em¬ 
ployees on a collective bargaining basis and, 
where a city does not have authority to engage in 
the business of testing automobiles, it does not hate 
authority' to enter into a contract for the purchase 
of equipment to establish an automobile testing sta- 
tion.43 A cit}' has no authority to assume, by con¬ 
tract, a liability which does not exist.^** 

Fire department or patroL As discussed supra § 
939, a municipal corporation may purchase neces¬ 
sary apparatus for the use of its fire department. 
It may also contract for the purchase of coal for the 
fire department and for help in transporting it from 
the coal docks to the place of use;^^ and its au¬ 
thority to maintain a fire patrol, auxiliary to the 
fire department, includes authority to contract for 
its maintenance.^^ 

Gifts and gratuities. A municipality is not lia¬ 
ble for gold medals furnished to each of the mem¬ 
bers of the common council in pursuance of a reso¬ 
lution of that body.^7 

Public entertainments. While it has been held 
that a municipal corporation has no power to con¬ 
tract for providing an entertainment for the citi¬ 
zens and guests of the city,48 some charter provi¬ 
sions are sufficiently comprehensive to empower the 
city authorities to engage the services of musicians 
and actors to present a music and drama program 
for the recreation of the citizenr}'.^® 

33. Ariz.—City of Phoenix v. Su¬ 
perior Court of Maricopa County, 

175 P.2d 811, 65 Ariz. 189. 

Ohio.—City of Columbus ex rel. Fal¬ 
ter V. Columbus Metropolitan 
Housing Authority, Com.Pl., 67 
N.E.2d 338, affirmed, App., 68 N.E. 

2d 108. 

39. Conn —Leventhal v. Town of 
Stratford, 184 A. 587, 121 Conn. 

290. 

40. Ariz.—^Humphrey v. City of 
Phoenix, 102 P.2d 82, 55 Anz. 874. 

IlL—^Krause v. Peoria Housing Au¬ 
thority, 19 N.E.2d 193, 370 IlL 
356. 

Ky.—Douthitt V. City of Covington, 

144 S.W.2d 1025, 284 Ky. 382. 

S.C.—^McNulty V. Owens, 199 S.E. 

425, 188 S.a 877. 

41. Tex.—COzpiui atizlB quoted In 
Molly V. Cochran County, Clv.App., 

50 S.W.2d 848, 852, reversed on 


Surveys^ maps, and abstracts. A city ordinance 
authorizing a map to be made operates to charge the 
city with the expense of necessary preliminary sur¬ 
veying, as w'ell as the map making ;50 and a city 
council may contract for the supplying of compara¬ 
tive statements, maps, abstracts, etc., to aid it in 
equalizing the assessment roll and taxation of prop- 
erty.51 

Voting machines. Under the terms of, and con¬ 
struction accorded to, certain statutes, voting ma¬ 
chines for an entire municipality may be pur- 
chased,52 but not rented except under certain pre¬ 
scribed conditions.®^ 

Contract mth representative of decedenfs estate. 
The statutes and ordinances authorizing municipal 
contracts are not so narrowly construed as to ren¬ 
der ineligible as a contractor the representative of 
a decedent’s estate which can furnish the required 
bond and the assets of which include a going busi¬ 
ness and plant.s^ 

Contracts affecting port or port authority. Stat¬ 
utes relating to a port, which is a municipal corpo¬ 
ration, are construed not to prohibit the port from 
contracting for the use of a municipally owned 
dredge by others when the dredge is not presently 
needed for a municipal purpose.^^ a port author¬ 
ity which, although declared by statute to be a mu¬ 
nicipal corporate instrumentality of two states, is 
not, in a strict sense, a municipal corporation may 
enter into a contract authorized by statute, such as 
a contract with a city to pay the city a stipulated 
sum to compensate in part for the loss of taxes.^^ 
An agreement of a city with several other cities to 
conduct a joint survey of a sewage problem does 
not violate charter provisions relative to the pow¬ 
ers of a port commission in that the commission is 

tertainments, and sports see infra 
9 1839. 

49. Cal.—^Adazns v. Ziegler, 70 P.2d 
537, 32 Cal.App.2d 185. 

50. Tex.—Corsicana v. Eerr, 12 8.. 
W. 982, 75 Tex. 207. 

51. Cal.—^Maurer v. Weatherby, 81 
P. 1083, 1 Cal.App. 243. 

Ohio.—State ex rel. Fisher v. 
Sherman, 21 N.E.2d 467, 185 Ohio 
St 458. 

53. Ohio.—State ex rel. Fisher v. 
Sherman, supreu 

54 . Wls.—Laabs v. City of Mil¬ 
waukee, 294 N.W. 1, 286 Wis. 192, 
rehearing denied 294 N.W. 814, 286 
Wis. 192. 

55. Or.—Seafeldt v. Port of Astoria, 
16 P.2d 943, 141 Or. 418. 

56. N.T.—^Bush Terminal Co. v. City 
of New York, 26 N.E.2d 269, 282 
N.T. 806. 


other grounds 82 S.W.2d 641, 126 
Tex. 424. 

44 C.J. p 79 note 8. 

48. Mo.—City of Springfield v. 
Clouse, 206 S.W.2d 689, 856 Mo. 
1239. 

43. Miss.—^Davenport v. Blackmur, 
186 So. 321, 184 Miss. 836. 

44. N.C.—Jenkins v. City of Hender^ 
son. 199 S.E. 37, 214 N.C. 244. 

45. Wla—^Manske v. Milwaukee, 101 
N.W. 377, 123 Wis. 172. 

46. Mo.—State ex rel. Kansas City 
Ins. Agents’ Ass'n v. Kansas City, 
4 S.W.2d 427, 319 Mo. 886. 

47. N.T.—Sillcocks v. New York, 11 
Hun 481. 

48. N.T.—Gamble v. Watkins, 7 Hun 
448—^Hodges v. Buflklo. 2 Den. 110. 

Power to appropriate funds or incur 
Indebtedness for celebrations, en- 
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not consulted in respect thereof and the agreement 
and survey concern in part the territory of the port, 
where the city is not required to consult the com¬ 
mission prior to the laying of plans for the con¬ 
struction of a new sewer as a result of the sur- 

vey.57 

§ 981- Powers of Council or Other Govern¬ 
ing Body 

a. In general 

b. Mbde of exercise 

c. Surrender, curtailment, or delegation 

d. Judicial supervision 

a. In General 

Except where power to contract on behalf of a mu¬ 
nicipal corporation Is vested by charter or statute in oth¬ 
er departments or offlcers, and subject to such restric¬ 
tions and limitations as are Imposed by law, the power 
to make municipal contracts resides In the council or 
other governing body. 


In order to be valid and binding on a municipal 
corporation, a contract must be executed by an 
agency of the municipality duly and legallj’ author¬ 
ized to execute it;®Sbut except where, and to the 
extent that, power to contract on behalf of the mu¬ 
nicipality is vested by charter or statute in other 
departments or officers,59 and subject to such re¬ 
strictions and limitations as are imposed by consti- 
tutional,®^^ statutory,®^ or charter®^ law,®^ the pow¬ 
er to make municipal contracts resides in the coun¬ 
cil,®^ a board of trustees,®® or like body,®® as the 
general governing body of the corporation. 

A contract within the pow-er of the municipality 
to execute may be within the power of the city 
council to execute,®" but the governing body cannot 
bind the municipality by a contract which is beyond 
its powers or foreign to its purposes or is against 
public policy.®® 

A person contracting with the council ma}" not. 


57- Cal.—City of Oakland v. Wil¬ 
liams, 103 P.2d 168, 15 Cal.2d 
642. 

58. Tex.—Sowell v. Griffith, Com 
App.. 294 S.W. 521. 

Pnhllo policy reauirea that municl- 
I>al corporations may be bound by 
contracts made by those who under¬ 
take to represent them only when 
such contracts are In fact duly au¬ 
thorized.—^U. S. V. City of New 
York. C.C.A.N.T., 181 F.2d 909, af¬ 
firming* 46 F.Supp. 226, certiorari 
denied City of New York v. U. S., 
68 S.Ct. 868, 818 U.S. 781, 87 L.Ed. 
1149. 

Connoll or other agenoy 

(1) A contract, in order to be bind¬ 
ing on a municipal corporation, must 
be executed' by the department, 
board, committee, council, officer, or 
agent vested by law with power to 
make it, and such authority must be 
exercised by the proper authorities 
in their official capacity and in the 
manner provided by law.—Stoddard 
V. King County, 168 P.2d 78. 22 Wash. 
2d 868—Hailey v. King County, 149 
P.2d 823, 21 Wash.2d 53, 154 A.Li.R. 
361. 

(2) Powers of boards or depart¬ 
ments see infra 8 982. 

(3) Powers of officers see infra 88 
983-986. 

OomLoUman can bind the city only 
by such contracts as they are by law 
authorized to make.—O'Dwyer v. 
Monett, 100 S.W. 670, 123 Mo.App. 
184. 

59. Tex.—Sowell v. Griffith, Com. 
App., 294 S.W. 621. 

44 C.J. p 80 notes 19 [a], [b], 20. 
ZMvlsloxL of anthozlty 
Where the statute establishes a 
division of authority between the 
common council and some other j 


board or officer in the exercise of a 
particular municipal function, the 
council has power to contract on 
matters within the scope of its desig¬ 
nated authority.—^Denver v. Hubbard, 
68 P. 993, 17 C 0 I 0 .APP. 846—44 C.J. 
p 80 note 21. 

Power pending transfer thereof 
Where a statute provides for the 
transfer of power as to certain con¬ 
tracts to a newly created board of 
commissioners, the power resides in 
the council until the election and 
qualification of the members of the 
board.—Wells v. Atlanta, 43 Ga. 67. 

60. S.C.—^Mason T. WUllcuns, 9 S.H. 
2 d 587, 194 S.C. 290. 

Tex.—City of Del Rio v. Lowe, Civ. 
App., Ill S.W.2d 1208, reversed on 
other grounds Lowe v. City of 
Del Rio, 122 S.W.2d 191, 132 Tex. 
Ill—State ex rel. La Crosse v. 
Averin, Clv.App., 110 S.W.2d 1178. 

61. S.C.—^Mason v. Williams, 9 S.E. 
2d 537, 194 8.C. 290. 

Tex.—City of Del Rio v. Lowe, Civ. 
App., Ill S.W.2d 1208, reversed 
on other grounds Lowe v. City of 
Del Rio, 122 S.W.2d 191, 182 Tex. 
Ill—State ex rel. La Crosse v. 
AverlU, Clv.App., 110 aW-2d 1178. 
44 C.J. p 79 note 13. 

88 . Tex.—City of Del Rio v. Lowe, 
Civ.App., Ill S.W.2d 1208, reversed 
on other grounds Lowe v. City of 
Del Rio, 122 S.W.2d 191, 132 Tex. 
Ill—State ex rel. La Crosse v. 
Averill, Civ.App., 110 S.W.2d 1173. 

63. Ill.—Holden v. Alton, 53 N.E. 
656, 179 Ill. 318. 

44 C.J. p 79 note 14 [a]-Cd]. 

64. N.Y.—Chambers v. City of New 
York, 36 N.E.2d 313, 286 N.Y. 808— 
Ellis V. City of New York, 46 N.Y. 
S.2d 868, 180 Misc. 968, affirmed 47 
N.Y.S.2d 96, 267 App.Div. 810. 
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N.D.—Chrysler Light & Power Co. 
V. City of Belfleld, 224 N.W. 871, 58 
N.D. 33, 63 A.L.R. 1837. 

Pa.—Book V. Hall, 15 A.2d 355, 339 
Pa. 470. 

S.C.—Mason v. Williams, 9 S.EL2d 
587, 194 S.C. 290. 

Tex.—R P. Goodrich Rubber Co. v. 
Town of Collinsville, Civ.App., 101 
S.W.2d 583. 

44 C.J. p 79 note 15. 

65. Ely.—^Highlands v. Michie, 107 
S.W. 216, 32 Ky.L. 76l. 

N.Y.—^Matter of Kenmore, 110 N.Y. 
S. 1008, 59 Misc. 388. 

66 . Cal.—City and County of San 
Francisco, 110 P.2d 1036, 17 Cal.2d 
606. 

Tex.—City of Electra v. American La 
France & Foamite Industries. Civ. 
App., 133 S.W.2d 223, error dis¬ 
missed, Judgment correct. 

44 C.J. p 79 note.17. 

67. Tex.—^B. F. Goodrich Rubber Co. 
V. Town of Collinsville, Civ.App., 
101 S.W.2d 583. 

Power of municipality to contract see 
supra SS 976-978. 

68 i Ky.—Womack-Raybum Co. v. 
Town of Worthington, 91 S.W.2d 
13, 262 Ky. 710. 

Contracts against public policy see 
infra S 1008. 

Limitations on power of munici¬ 
pality to contract see supra 5 979. 
Oontzaot to requlze all ’buildings in 
block to face one way 
N.D.—Williams v. City of Fargo, 247 
N.W. 46, 63 N.D. 182. 

Under statute a village is not 
liable on a contract noade by its 
trustees in its name or on its behalf 
unless the contract la authorized 
by law.—^Lefflngwell v. Scutt, 224 
N.Y.6. 168, 221 App.Dlv. 462. 



§ 981 


MUNICIPAL COBPOEATIONS 


63 C.J.S, 


where the power of the council is limited, rely on 
an ordinance in contravention of charter or stat¬ 
ute he is bound to take notice of the powers of 
the council, as conferred by charter or statute, 
and to inform himself whether the requisite pre¬ 
liminaries have been performed,but he need not 
go behind the proceedings of the council and make 
further inquiry as to a matter which is not juris¬ 
dictional and does not affect the general power of 

the council.^2 

b. Mode of Exercise 

In exercising, Its power to contract, the governing 
body of a municipal corporation must act as a body and in 
such mode as is prescribed. 

In making or authorizing contracts the council or 
other governing body must act regularly as a board 
and at a legal meeting, and the members individu¬ 
ally have no power to bind the municipal corpora- 
tion.73 If the mode of exercising the power is 
restricted to certain methods, the power must be 
exercised in the prescribed methods but partic¬ 
ular action may be authorized and sufficient to bind 
the city, although more formal procedure would be 
better and it has been said that the council, in 
the exercise of its sovereignty, may contract like an 


individual and be bound accordingly-^® 

c. Surrender, Curtailment, or Delegation 

The council may not renounce Its legislative power 
and discretion by contract, nor may it delegate Its power 
to contract In so far as official discretion, as distinguished 
from a ministerial function, is involved. 

The council may not by contract renounce its 
legislative pourer*^^ and discretion;^® but it may 
exercise its discretion, in advance of incurring lia¬ 
bility, by the fixing of certain conditions precedent 
on the performance of which a contract shall en¬ 
sue;^® and the council’s power to contract is not 
curtailed in any way by the mere fact that it has 
already been exercised and obligations have been 
assumed which would be breached by a second con¬ 
tract.®® 

Delegation. The power of a council to contract 
in matters of official discretion must be exercised 
by the council itself®^ and cannot be delegated®® 
to a member or committee thereof®® or to an audi¬ 
tor and accountant;®^ but purely ministerial func¬ 
tions may be devolved by it on its committees or 
other officers and agents,®® as, for example, in the 
execution by the comptroller of a lease ordered by 


69. Ohio.—^Defiance y. Defiance, 23 
Ohio Cir.Ct. 96. 

44 C.J. p 80 note 23. 

70. Ind.—Johnson y. Indianapolis. 
16 Ind. 227—Williams v. Michigran 
City. 192 K.R 103, 100 IndJlpp. 
136. 

71. Ind.—Johnson y. Indianapolis, 

16 Ind. 227. 

72. X.Y.—Moore v. New York, 78 N. 
Y. 238. 29 Am.R. 134. 

73. Neb.—May v. City of Kearney, 

17 N.W.2d 448, 145 Neb. 475—Hel- 
leberer v. City of Kearney, 297 
N.W. 672, 139 Neb*. 413. 

Pa.—O'Brien v. Raanor Tp., Com. 
PL, 27 Del Co. 94. 

Tex.—^First Nat. Bank v. Dupuy. Civ. 
App., 133 S.W.2d 238, error dis¬ 
missed, Judgment correct. 

44 C.J. p 80 note 25. 

74. Colo.—Klnzie y. Incorporated 
Town of Haxtun, Phillips County, 
63 P.2d 511, 99 Colo. 588. 

Neb.—Wightman v. City of Wayne, 
16 N.W.2d 78, 144 Neb. 871. 

N.C.—^Abbott Realty Co. v. City of 
Charlotte, 162 S.E. 686. 198 N.C. 
564. 

43 C.J. p 251 note 96 [e]—44 C.J. p 
SO note 26. 

Vote held snfiloleiLt 
Ky.—Ward v. Lester, SI S.W.2d 924, 
236 Ky. 595. 

Mass.—Ellison v. City of Haverhill, 
35 N.B.2d 202, 809 Mass. 350. 

N.J. —^Peter's Garage v. City of Bur¬ 
lington, 8 A.2d 684, 121 N.J.Liaw 


623, affirmed 8 A.2d 910, 123 N.J. 
Law 227—Ballinger v. City of Bur¬ 
lington, 3 A.2d 634, 121 N.J.Law 
623, affirmed 8 A.2d 579, 128 N.J. 
Law 227. 

N.Y.—Borek v. Colder, 74 N.Y.S.2d 
675. 

Bacord or lack thereof 

(1) A municipal corporation is not 
bound by a contract made without 
corporate action by the council, duly 
assembled, manifested by an order 
entered of record in the minute book 
containing a notation of its proceed¬ 
ings.—^Appa'ach an Electric Power 
Co. V. City of Huntington, 177 S.E. 
431,115 W.Va. 688. 

(2) Where no record of the pro¬ 
ceedings of the council existed as to 
the matter under consideration, the 
couxl necessarily concluded that 
there was no binding agreement.— 
Wightman v- City of Wayne, 16 
N.W.2d 78, 144 Neb. 871. 

75. Ky.—Masonic Widows' & Or¬ 
phans' Home V. City of Corbin, 17 
S.W.2d 216, 229 Ky. 376. 

76. Ark.—City of El Dorado v. 
Coates, 299 S.W. 366, 175 Ark. 289. 

77- Iowa.—Ottumwa R., etc., Co. v. 
Ottumwa, 178 N.W. 906. 

44 C.J. p 80 note 29. 

78- Tex.—^Moore v. City of Beau¬ 
mont, Civ.App., 195 S.W.2d 968, 
affirmed City of Beaumont v. 
Moore, 202 S.W.2d 448, 146 Tex. 
46. 


79> Maas.—^Municipal Signal Go. v. 

Holyoke. 46 N.E. 397, 168 Mass. 44. 
44 C.J. p 80 note 30. 

80. N.Y.—^Voelcker v. Schnell, 166 
N.Y.S. 420. 

44 C.J. p 80 note 81. 

81. Tex.—Oozpns Jnxls cited In Mc¬ 
Alister V. City of Mertens, Civ. 
App., 43 S.W.2d 661, 662. 

44 C.J. p 80 note 83. 

88 . Minn.—^Williams . v. lUemmer, 
224 N.W. 261, 177 Minn. 44. 

Ooatraot delegating legiSlatiYe an- 
ihozity or duty is void.—^Arkansas- 
Missouri Power Co. v. City of Ken- 
nett, Mo., 78 F.2d 911, withdrawn in 
part and appeal dismissed in part 
Missouri Public Service Co. v. City 
of Trenton, Mo., G.C.A.M 0 ., 80 F.2d 
520. 

83. Minn.—Jewell Belting Co. v. 
Bertha, 97 N.W. 424, 91 Minn. 
9. 

44 C.J. p 80 note 84. 

84. Miss.—Smith v. Mitchell. 1 So.2d 
765, 190 Miss. 819. 

85. Ky.—^Masonic Widows' & Or¬ 
phans' Home V. City of Corbin, 17 
S.W.2d 216, 229 Ky. 375. 

Minn.—Corpus Juris cited In State 
ex rel. Nieml v. Thomas, 27 N.W.2d 
156, 158, 223 Minn. 435. 

Ohio.—^Dougherty v. Folk, 46 Nr.E.2d 
807, 70 Ohio App. 304. 

Tex.—^B. F. Goodrich Rubber Co. v. 
Town of Collinsville, Clv.App., 101 
S.W.2d 583. 

44 C.J. p 80 note 35. 


542 



63 C.J.S. 


MUNICIPAL COBPORATIONa 


§ 982 


the common council*® or in the determination of 
the time for delivery of articles purchased by the 
city;*7 and a delegation of purely ministerial func¬ 
tions will not operate to deprive the council of its 
power to exercise its discretion at some later time 
in modification of its earlier judgment and to re¬ 
quire its officers to conform thereto in the execu¬ 
tion of its instructions.** 

d. Judicial Supervision 

A court may pass on the legality of a contract en¬ 
tered Into by the gsverning body of a municipality, but 
may not substitute its own Judgment of policy or propri¬ 
ety for the contracting discretion of the governing body. 

Municipal ordinances or regulations of a con¬ 
tractual character are subject to judicial investiga¬ 
tion in the same manner and for the same purpose 
as the contracts of private corporations ;** and the 
courts may interpose and declare void a contract, 
entered into by the governing body of the munici¬ 
pality, which is ultra vires, fraudulent, or clearly 
unreasonable,*® or prevent the council from exercis¬ 
ing municipal functions imposed by law on other 
boards and officers,or from paying out monej* on 
a contract which it had no power to make.** How¬ 
ever, in passing on contracts entered into by the 
governing body of a municipality in the exercise of 
discretion, the courts deal only with the question of 


legality,** and they may not substitute their own 
judgment of policy or propriety for the contracting 
discretion of the council or other governing body,*^ 

§ 982. Powers of Boards and Departments 

Under differing charter or statutory provisions, a 
municipal board or department may have limited au¬ 
thority to enter into certain contracts or It may have 
broad discretionary power to enter into contracts neces¬ 
sary to accomplish a certain result. A contract within 
the discretionary power conferred on a board or depart¬ 
ment will not be interfered wiih by a court except for 
fraud, illegality, arbitrary conduct, or clear abuse of 
power. 

Under some charter or statutory provisions, a 
municipal board or department has power and au¬ 
thority, within certain limitations,*® to enter into 
contracts of a certain class*® or all contracts nec¬ 
essary for its operation ;®7 but the exercise of this 
power is subject to constitutional or statutory lim¬ 
itations and requirements;** and a board, depart¬ 
ment, or improvement district is without power to 
make a valid contract which will relieve itself of 
the performance of any duty,** or divest itself of 
rights, powers, or discretion,^ or divide its gov¬ 
ernmental authority and responsibility with private 
associations or corporations having no public ob¬ 
ligation.* Where special and ministerial authority 
to contract is granted a board, its power to con- 


80. N.T.—-People v. Green, 64 N.Y. 
499. 

87. Minn.—^Minneapolis v. Republic 
Creosoting Co., 201 N.W. 414, 161 
Minn. 178. 

44 aJ. p 81 note 87. 

88 - Cal.—Neal Pub. Co. v. Rolph, 146 
P. 669, 169 Cal. 190. 

44 C.J. p 81 note 38. 

89. Iowa.—Swan v. Indlanola, 121 
N.W. 647, 142 Iowa 731, 740. 

43 C.J. p 297 note 68. 

90. Wls.—Le Feber v. West Allis, 
97 N.W. 203, 119 Wls. 608, 100 Am. 
S.R. 917. 

44 C.J. p 81 note 41. 

Fraud as ground for setting aside 
municipal contract see mfra S 
1008. 

91. N.T.—Francis v. Troy, 74 N.T. 
338. 

92i Pa.—Sellg v. Philadelphia, 81 A. 

308, 232 Pa. 309. 

44 C.J. p 81 note 44. 

93. Ala.—^Van Antwerp v. Board of 
Com’rs of City of Mobile, 116 So. 
239, 217 Ala. 201. 

94. Ala.—^Van Antwerp v. Board of 
Com'rs of City of Mobile, supra. 

Cal.—City and County of San Fran¬ 
cisco V. Boyd, 110 P.2d 1086, 17 
Cal.2d 606—Swanton v. Corby, 100 
P.2d 1077, 38 Cal.App.2d 227. 

Mo.—Arkansas-Mlssourl Power Cor¬ 


poration V. City of Kennett, 166 
S.W.2d 913, 348 Mo. 1108. 

Tex.—Fooshee & Hungerford v. City 
of Victoria, Civ.App, 64 S.W.2d 
220, error dismissed. 

44 C.J. p 81 note 40. 

Whether good or bad bargain was 
made la not a Judicial question. 

Ill.—^People V. City of Chicago, 182 
N.E. 419, 349 Ill. 304. 

Mich.—^White v. City of Grand 
Rapids, 244 N.W. 469, 260 Mich. 
267. 

KoUves 

The courts are not concerned with 
city council's motives In refusing 
to adopt resolution authorizing or 
confirming mayor’s retainer of attor¬ 
ney as special counsel for city In cer¬ 
tain litigation.—Seif v. City of Long 
Beach, 36 N.E.3d 630, 286 N.Y. 382, 
motion denied 41 N.E.2d 164, 287 N.Y. 
836. 

Judicial discretion is vested in 
governing body by statute providing 
that the governing body of a munici¬ 
pality shall have the power to adopt 
such offer or offers, propositions, or 
bids and enter into such contract or 
contracts as It shall deem to be to 
the best mterest of the municipality. 
—^Interstate Power Co. v. Incor¬ 
porated Town of McGregor, 296 N.W. 
770, 230 Iowa 42. 146 A.L.R. 816. 

85. Mo.—Austin Western Road Ma- 
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chlnery Co. v. City of New Madrid, 
App., 186 S.W.2d 850. 
imitations imposed by by-laws held 
valid 

Mass.—Marble v. Town of Clinton, 9 
N.E.2d 622. 298 Mass. 87. Ill AJL. 

R. 1101. 

98. N.Y.—Forbes v. Cohen. 6 N.Y.S. 
2d 316, 254 App.Dlv. 548. 

Tex.—Sowell v. Griffith, Com.App., 
294 S.W. 521. 

97. Ga.—^Brownlee v. Dalton Board 
of Water, etc.. Commission, 1 S.E. 
2d 699, 59 Ga.App. 638. 

98- Mass.—^Flske v. Worcester, 106 
N.E. 1025, 219 Mass. 428. 

44 C.J. p 82 note 53. 
limitations and zsgulzements held 
inapplicable 

N.Y.—^Drew v. White Plains, 142 N.Y. 

S. 577, 157 App.Div. 394. 

44 C.J. p 82 note 54. 

99. Ark.—^Paving Improvement Dist. 
No. 106 of Pine Bluff v. Wright, 28 
S.W.2d 1062, 181 Ark. 919. 

1. Ark.—^Paving Improvement Dlst. 
No. 105 of Pine Bluff v. Wright, su¬ 
pra. 

Ohio.—Rogers v. City of Cincinnati, 
10 Ohio App. 238. 

8. Ky.—^Board of Park Com'rs of 
Ashland v. Shanklln, 199 S.W.2d 
721, 804 Ky. 43. 
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tract is limited to me contracts specifically author- j 
ized,3 and a contract beyond this authority is null 
and void;^ but, where general power is granted to 
the board or department to effect a given purpose, 
or accomplish a certain result, it has implied power 
to use its official discretion in the making of con¬ 
tracts,® and to enter into such contracts as in its 
judgment are necessary to attain such purpose or 
result® If the whole power and discretion in mak¬ 
ing of certain contracts are vested in a board or 
department, no action of the common council is 
required;' but, under a statute taking from the 
council, and vesting in a board, onh’ the function 
of the actual purchase of supplies, discretion as to 
a particular article to be purchased lies with the 
council and the board has the duty to make a pur¬ 
chase ordered by the council.® 

Validity and construction of statutory grant of 
power. The upholding of the validity of a con¬ 
tract as having been made in the exercise of a pow¬ 
er granted by statute to the board executing it as¬ 
sumes the constitutionality of the statute granting 
the power, so that, if such statute is found to be 
unconstitutional, it follows that the contract made 
in exercise of the power granted thereunder is in¬ 
valid.® The question whether the power to make a 
certain class of contracts is granted by statute some¬ 
times depends on the construction of the statute, 
and in such case, where more than one section of 
the law is involved, the rule that they should be 
read together in determining the issue is applied.^® 
The word “may,” as used in a statute providing that 
a board may make contracts necessary to the ful- 
hllment of certain purposes, has been construed to 
be the equivalent of “shall” or “must.”ii 

3. X.T.—^VToodside Water Co. v. 

LoDfiT Island City, 48 N.T.S. 686, 23 
App.Div. 78, affirmed 54 X.E. 1095, 

159 X T. 558 

44 C J. p 81 note 49. 

4. X.Y.—Simeon v. Parker, 82 N.B. 

732, 190 X.T. 19. 

44 C.J. p 81 note 50. 

5. Cal.—Miller v. Boyle, 184 P. 421, 

43 Cal.App. 39. 

44 C.J. p 82 note 51. 

& N.T.—Drew v. White Plains, 142 
X.T.S. 577, 157 App.Div. 394. 

44 C.J. p 82 note 52. 

7. Fla.—City of Orlando v. Evans, 

182 So. 264, 132 Fla. 609. 

X.T.—^Nelson v. New York, 63 X.T. 

535. 

8 L Conn.—Comley v. Board of Pur¬ 
chase and Supplies, 149 A. 410, 

111 Conn. 147. 

9. Ohio.—^Findlay v. Pendleton, 56 
X.B. 649, 62 Ohio St. 80. 

10 . Mo.—American Sire Alarm Co. 


Judicial supervision. A contract within the dis¬ 
cretionary power of a board or department will not 
be interfered with by a court except for fraud, col¬ 
lusion, dishonesty, bad faith,^2 arbitrary conduct,i® 
illegality,or a clear abuse of power and a like 
rule obtains as to the contract of a municipal hous¬ 
ing authority.^® 

Body hound by contract. A municipality is not 
bound by a contract entered into by a board, pur¬ 
porting to act for it without something to show that 
the execution of the contract was authorized and 
the board is not liable on the contract where the 
other contracting party knew that the board was 
acting as trustee for the city, the board has no 
funds of its own, and its members can be dis¬ 
charged at any time by the city.^® Under the ex¬ 
press terms of some charter provisions, a contract 
made by a department is not binding on the city,^® 
and it is binding on the department only to the ex¬ 
tent of the revenues derived from its operation and 
the performance of the functions conferred on it.®® 

Where the board, department, or housing au¬ 
thority entering into a contract is an independent 
municipal entity, such body is itself liable on the 
contract in the first instance,21 and the city is not 
liable where a statute expressly so provides and 
there is no implication of agenqr between the in¬ 
dependent entity and the city.®® 

§ 983. Powers of Officers 

A contract entered Into by a municipal officer Is not 
binding on the municipal corporation, In the absence of 
ratification, unless he had authority to bind the munic¬ 
ipal corporation by the contract. 

Contracts may be entered into by municipal offi¬ 
cers having authority to do so ;23 but, regardless of 

17- Mass.—Wood v. Town of Con¬ 
cord, 167 X.E. 311, 268 Mass. 185. 
18L Ark.—City of Fort Smith v. 
Giant Mfff. Co., 79 S.W.2d 440, 190 
Ark. 434. 

19. Ga.—Brownlee v. Dalton Board 
of Water, etc.. Commission, 1 S.E. 
2d 599, 59 Ga.App. 538. 

20. Ga.—Brownlee v. Dalton Board 
of Water, etc.. Commission, su¬ 
pra. 

21. N.Y.—Swift V. New York, 83 
X.T. 528. 

44 C.J. p 82 note 68. 

N.C.—^Wells V. Housing Author¬ 
ity of City of Wilmington, 197 
S.E. 693, 218 N.C. 744. 

S.C.—IT. S. Rubber Products v. 
Town of Batesburg, 190 S.E. 120, 
183 S.C. 49. 110 A.L.R. 144. 
Anthoxlty vested In oflloefli «iid not 
court 

The supreme court, declaring void 
a contract whereby landowners 


V. Kansas City Police Com’rs., 227 
S.W. 114, 285 Mo. 581. 

11 . Ohio.—State v. Evans, 165 X.E. 
880. 30 Ohio App. 419. 

12 . Fla.—Bailey v. City of Tampa, 
111 So. 119, 92 Fla. 1030. 

Md.—George A. Fuller Co. v. Elder- 
kin, 154 A. 548, 160 Md. 660. 
Mass.—^Archambault v. City of Lo¬ 
well, 180 X.E. 157, 278 Mass. 827. 

44 C.J. p 82 note 66. 

13. Md.—George A. Fuller Co. v. 
Elderkin, 154 A. 548, 160 Md. 660. 

Masa—^Archambault v. City of Lo¬ 
well, 180 X.E. 157, 278 Mass. 327. 

14. Fla.—^Bailey v. City of Tampa, 
111 So. 119, 92 Fla. 1030. 

15. Fla.—^Bailey v. City of Tampa, 
supra. 

N.Y.—^Hopkins v. Hanna, 289 N.Y.S. 

489, 185 Misc. 750. 

44 C.J. p 82 note 56. 

16L X.T.—Borek v. Golder, 74 N.Y. 
S.2d 675, 190 Misa 366. 
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benefit to the mttnicipality,24 any officer assuming 
to bind the municipality by contract must possess 
express authority for his power thus to represent 
the corporation in a contractual relation,25 or he 
must possess power necessarily implied,2® as from 
some express authority conferred on him,27 and a 
contract made without authority will not bind the 
municipality,28 unless the officer later receives ex¬ 
press authority and then ratifies the contract,29 or 
unless the unauthorized contract is ratified by some 
other board or officer having authority to make it.8® 
The instrument purporting to g^ant the officer au¬ 
thority to contract for the city will be strictly con- 
strued.8i 

Construction and operation of statutes. Under 
some statutory provisions, an officer cannot contract 
for a city unless he is specifically authorized by law 
or by an order of the city council.32 Where the 
statute limits the power of the officer, a contract 
binding on the city cannot be made by him unless it 
is within the limitation.88 It is held that, where a 
statute or charter designates the officer by whom 


§ 983 

municipal contract shall be entered into, the man¬ 
date is exclusive^^ and another officer docs not have 
authority to enter into a contract within the char¬ 
ter or statutory provision but, where a statute 
providing for the making of a certain class of con¬ 
tracts by a particular officer named is construed as 
designed primarily to secure the making of the con¬ 
tract, it is held that execution by the particular of¬ 
ficer named is immaterial, and a contract signed by 
a dul3' authorized committee or officer other than 
the one designated in the statute is binding on the 
city.8 8 

Emergency contracts. While the existence of an 
emergency will not validate a contract made by an 
officer assuming to act for the city, but wholly with¬ 
out authority to do so,87 such a contract may be¬ 
come binding on the city if it is later expressly or 
by implication ratified by the proper city authori- 
ties.88 The stringency of the rule requiring au¬ 
thority in the officer making the contract is not re¬ 
laxed in emergency cases where there is no evi¬ 
dence of a ratification of the contract by the proper 


granted to town right of way for a 
pipeline, In exchange for tap rights 
and water, could not make or direct 
any award of water to landowners 
since question whether landowners 
could purchase surplus water from 
town to be used out of the taps was 
a matter of contract and was for the 
determination of the town officials.— 
Hyde Park Town v. Chambers, 104 
F.2d 220, 99 Utah 118. 

Anthozlty oonferred by ordinance 
A city ordinance, authorizing 
desifirnated officers to provide for 
purchase “and/or” installation of 
street parking meters, was broad 
enough to authorize rental, as well 
as purchase, of such meters.—^Morris 
V. City of Salem, 174 F.2d 192, 179 
Or. 666. 

Hatnre of duty 

In letting municipal contracts, of¬ 
ficers of municipal corporation per¬ 
form duties of a Judicial and discre¬ 
tionary nature, and not merely min¬ 
isterial duties.—^Mullen v. Town of 
lioulsburg, 88 S.E.2d 484, 225 N.a 68. 

84. Mass.—^Fluet v. McCabe, 12 NJQ. 

2d 89, 299 Mass. 178. 

86. Mass.—^Rlng v. City of Woburn, 
48 NJE3.2d 8, 811 Mass. 679—Fluet 
V. McCabe. 12 N.E.2d 89, 299 Mass. 
173. 

Pa.—Corpus JuxUi quoted In Walt- 
hour V. McDowell, 165 A. 746, 761, 
109 Fa.Super. 118. 

44 C.J. p 83 note 64. 

£aok of genenl authority 
No official of a city, town, or vil¬ 
lage has authority to incur obliga¬ 
tions generally for which munici¬ 
pality is responsible.—^Young v. 

68 C.J.S.—86 


Town of Kortright, 278 N.T.S. 180, 
244 App.Div. 45, affirmed 198 N.E. 
563, 268 N.Y. 676. 

26. Mass.—^Ring v. City of Woburn, 
43 N.E.2d 8, 811 Mass. 679—Fluet 
V. McCabe, 12 N.E.2d 89, 299 Msjsa 
173. 

Officer held authorized 

Mass.—^Fluet v. McCabe, supra. 

87. Conn.—^Bridgeport Brass Co. v. 
Drew, 128 A. 418, 102 Conn. 206. 

44 C.J. p 83 note 73. 

88. Fla.—Ramsey v. City of Eissim- 
mee, 149 So. 553, 111 Fla. 387. 

Md.—Gontrum v. Mayor and City 
Council of Baltimore, 35 A.2d 128, 
182 Md. 370. 

Mo.—^Lfively v. Webb City, App., 106 
S.W.2d 517. 

N.J.—^Potter V. Borough of Metuchen, 
155 A. 369, 108 N.J.Law 447. 

Pa.—Corpus Juris quoted in Walt- 
hour v. McDowell, 165 A. 746, 761, 
109 Fa.Super. 118. 

44 C.J. p 83 note 64, p 84 note 74. 
Exceeding authority 
A mumcipality cannot be made 
liable for breach of contract, or serv¬ 
ices rendered, or sales price, or even 
for use and occupation of property 
acquired, when official of municipal¬ 
ity has exceeded his authority.— 
Lindlots Realty Corporation v. Suf¬ 
folk County, 15 N.E.2d 893, 278 N.Y. 
45, 116 A-LuR. 1401. 

88. N.Y.—Withers v. New York, 86 
N.Y.S. 1105, 92 App.Div. 147, ap¬ 
peal dismissed 74 N.E. 1128, 182 
N.Y. 617. 

Pa.—Corpus Juris quoted la Walt- 
hour V. McDowell, 165 A. 746, 751, 
109 Pa.Super. 118. 

545 


Ratification of unauthorized con¬ 
tracts see Infra § 1009. 

30. Fla.—^Ramsey v. City of Kissim¬ 
mee, 149 So. 553, 111 Fla. 387. 

Pa.—Corpus Juris quoted in Walt- 
hour v. McDowell, 165 A. 746, 751, 
109 Pa.Super. 118—^KoOh v. Oil 
City, 47 Pa.Super. 248. 

Agreement by agent of village was 
not binding on the village unless it 
was authorized or ratified.—Droste v. 
City of Highland Park, 241 N.W. 823, 
258 Mich. 1. 

31. Mo.—Corpus Juris quoted ia At- 
will V. City of Richmond, App., 
133 S.W.2d 672, 678. 

44 C.J. p 83 note 68. 

38: Miss.—Kidder v. McClanahan. 
88 So. 608, 126 Miss. 179. 

33. N.Y.—Niland v. Bowron, 86 NJBL 
1012, 193 N.Y. 180. 

44 C.J. p 83 note 71. 

3A Mass.—^Fluet v. McCabe, 12 NJS. 
2d 89, 299 Maas. 173. 

Good faith does not warrant viola¬ 
tion of statute^—Fluet v. McCabe, 
supra. 

35. Mass.—Fluet v. Eberhardt, 2 
N.E.2d 463, 294 Mass. 408. 

38L HI.—Cassidy v. Kirkpatrick, 211 
ni.App. 196. 

44 aj. p 83 note 72. 

37. Oa.—Pyrene Mfg. Co. v. At¬ 
lanta, 110 S.E. 408, 27 Ga.App. 668. 
44 C.J. p 84 note 76. 

3& Pa.—Corpus JUrls quoted in 
Walthour v. McDowell, 165 A. 746, 
751, 109 Pa.Super. 118—Koch v. OH 
City, 47 Pa.Super. 248. 
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authority,®* or, a fortiori, where there is evidence 
of its subsequent rejection,^* unless such contin¬ 
gency is expressly provided for in the statute.^^ 

Power under contract to determine performance. 
While municipal officers may have certain powers 
under the terms of a contract entered into between 
the contractor and the city council over the manner 
and time of its performance,^® provisions in the 
contract cannot be construed to give to such officers 
a power to obligate the city where by the terms of 
the contract such obligation was placed on other 
parties.^® 

De facto officers. An officer de facto has power 
to make a contract that he would have been author¬ 
ized to make if he had been acting de jure;^^ but 
the doctrine does not apply to an officer assuming 
to act for a municipal subdivision which no longer 
exists.^® 

Divestiture of power and authority. A town, by 
acting specifically on the subject matter, divests its 
officers or agents of power and authority to contract 
other than in conformity to the vote of the town.^® 


I 984. -Particular Officers 

The mayor or city manager, or a commissioner or head 
of a department, or other particular officer, may not 
bind the municipal corporation by contract except where, 
and to the extent that, authority to do so Is conferred 
on him by charter or statute or valid action of the mu¬ 
nicipal governing body. 

Although the nominal and official head of the 
municipality, as discussed supra § 543, the mayor 
has no power to bind the corporation by contract, 
except where he has been duly authorized to do 
so.^® However, he may, in the exercise of official 
discretion, refuse his executive approval to mu¬ 
nicipal contracts, provided for by ordinance, where 
under the statute such ordinance must be signed by 
him before it takes effect.^® The mayor's approval 
of the contract will not have the effect of validat¬ 
ing it where it was made by a body not having au¬ 
thority under the charter to make it.®® Where the 
statutes or ordinances do not require that the may¬ 
or shall act separately in awarding the contract, his 
action in conjunction with the city council as its 
presiding officer is sufficient.®^ 

City manager. A statute providing that a dty 
manager shall make purchases for the city in the 
manner provided by ordinance is construed to limit 
his authority;®® and the absence of an ordinance 


89. Kan.—Wichita Water Co. ▼. 

Wichita, 158 P. 49, 98 Kan. 258. 

44 CJ. P 84 note 78. 

4a Ky.—-Worrell Mfff. Co. v. Ash¬ 
land, 167 S.W. 922, 159 Ky. 856, 52 
Li.RJL,N.S.. 880. 

44 C.J. p 84 note 79. 

41. N.T.—Sheehan v. New York, 75 
N.Y.S. 832, 87 Misc. 432. 

48. Minn.—^Minneapolis v. Republic 
Creosotlng' Co., 201 N.W. 414, 161 
Minn. 178. 

44 C.J. p 84 note 81. 

Performance generally see Infta f 
1022. 

CertlfloatloB. of date of oocupaaoy 
Where commissioner of sanitation 
was authorized by board of commis¬ 
sioners of sinking fund to certify 
date of occupancy of rented prem¬ 
ises, he had power to promise certifi¬ 
cation of certain date, if in fact oc¬ 
cupancy commenced on or prior to 
that date.—Greenwich Sav. Bank v. 
City of New York, 10 N.Y.S.2d 499. 

43. N.J.—Glardlnl v. Dover, 128 A. 
798, 101 N.J.L.aw 444. 

44 C.J. p 84 note 82. 

44. Ind.—^Michigan City v. Bross- 
man, 11 N.E.2d 688, 106 IndA-pp. 
259. 

44 C.J. p 84 note 84. 

Obl i gati o n to pay Is not void 
S.C.—^U. S. Rubber Products v. Town 
of Batesburg, 190 S.BI. 120, 188 fiLG. 

49. 110 A.L.R. 144. 


45. Mo.—Conway v. St Louis, 9 Mo. 
App. 488. 

44 G.J. p 84 note 85. 

43i Conn.—Sllliman & Godfrey Co. 
V. Town of Westport 150 A. 602, 
111 Conn. 610. 

47. La.—Smith v. Town of Vinton, 
25 So.Sd 237, 209 La. 687—U. S. 
Rubber Co. v. Town of Breaux 
Bridge, App., 165 So. 721—Chandler 
& Chandler v. City of Shreveport 
App., 162 So. 437. 

Mass.—City of Lawrence v. Stratton, 
46 N.E.2d 460, 312 Mass. 617. 

Neb.—May v. City of Kearney, 17 
N.W.2d 448, 145 Neb. 475—Helle- 
berg V. City of Kearney, 297 N.W. 
672, 139 Neb. 418. 

Okl.—Oozpiis Jozis cited in City of 
Muskogee v. Senter, 96 P.2d 534, 
586, 186 Okl. 174. 

Tex.—^Plrst Nat Bank v. Dupuy, Civ. 
App., '133 S.W.2d 238. error dis¬ 
missed, Judgment correct 
44 C.J. p 85 note 88. 

Power not Included in authority to 
sign contract 

(1) Under charter providing that 
the mayor shall **8ign all contracts" 
requiring assent of the city and take 
care that they are duly performed, 
It was not intended that mayor 
should have dictatorial powers with 
respect to the subject maLter therein 
alluded to, but word "sign" is used 
in Its natural meaning authorizing 
mayor to sign formal contracts for 

546 


the city after decision to bind the 
city by such instrument has been 
made by the proper authorities.— 
City of Muskogee v. Senter, 96 P. 
2d 534, 186 Okl. 174. 

(2) Signing municipal contracts 
generally see infra 5 1007. 

TTnfulfllled condition. 

Where existence of a power to con¬ 
tract granted a mayor by terms 
of municipal ordinance depends on 
happening of a condition precedent, 
contract entered into in attempted 
exercise of that power prior to hap¬ 
pening of such condition Is void.— 
Hyman v. City of Huntington, 191 
S.E. 881. 119 W.Va. 44. 

Joint authority oonf ened on mayor 
and clerk may not be exercised by 
the mayor alone.—Hoskins v. City of 
Orlando, aC^LFla., 61 F.2d 901. 

48. Mo.—^Austin Western Road Ma¬ 
chinery Co. V. City of New Madrid, 
App., 186 SW.2d 850. 

44 C.J. p 85 note 89. 

49. Pa.—Commonwealth v. Lebanon 
City, 7 Pa.Dlst. 163. 

44 C.J. p 85 note 91. 

50. _ Mass.—Commercial Wharf Corp. 
v. Boston, 94 N.E. 895, 208 Mass. 
482. 

5L Mo.—^Morley v. Weakley, 86 Mo. 
451. 

58. Fla.—^Brown v. City of St. Pe¬ 
tersburg, 163 So. 140, 111 Fla. 718. 
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renders his authority incomplete®* and his contracts 
unauthorized.®^ 

City secretary cannot bind the municipality by an 
attempt to make a contract without the taking of 
proper action by the governing body.®® 

Corporation counsel. Unless the charter or mu¬ 
nicipal ordinances otherwise provide, the regular 
counsel of the corporation exercises the ordinary 
functions of retained lawyers,®® and may bind the 
municipality to the same extent,®*^ but no further 
than other lawyers may bind their clients in the 
conduct of their law business,®* and he may not 
bind the municipality by an oral agreement, where 
a statute requires all municipal contracts to be in 
writing,®* or by any contract, where the charter re¬ 
quires all contracts to be executed by the mayor.®® 
An attorney’s power to compromise a claim against 
the city which is being litigated is not affected by 
charter authority given to the comptroller to “set¬ 
tle and adjust all claims.”®^ 

Comptroller, A city comptroller cannot bind the 
municipality by the insertion in a contract of terms 
not authorized;®* nor may he make any municipal 
contract without having been duly authorized to do 
so.®* A custom of the city oflScers to vest the finan¬ 
cial control and management of the city in its comp¬ 
troller and the chairman of the finance committee 


will not make their contracts of a financial nature 
binding on the city, where the execution of them 
in this manner violates an express provision of the 
city charter ;®4 but the comptroller’s rece'pt of 
moneys due to the city will be binding on the lat¬ 
ter where the custom of making such payment to 
the comptroller had been followed for a number of 
years and acquiesced in by the city.®® 

Tax collector. While a collector of municipal 
taxes may bind the city for expenses necessary to 
enable him to perform an ofiicial function,®® he may 
not advertise except as provided by law,®7 nor in 
excess of the limits of an appropriation.®* 

Commissioner or head of department. Valid 
charter and statutory provisions, and ordinances 
consistent therewith, are determinative of the au¬ 
thority of a fire chief,®* chief of police,7* street 
commissioner,^! director of public works,^* com¬ 
missioner of plants and structures,^* purchasing 
agent in charge of the purchasing department,^* 
and manager of the department of health and chari¬ 
ty,7® to enter into particular contracts. A public 
auditorium commissioner’s wisdom or lack of wis¬ 
dom in refusing to execute a rental contract for a 
music hall is not a judicial question, but is a mat¬ 
ter of political policy for which he is not responsi¬ 
ble to the courts.^® 


53. Fla.—^Brown ▼. City of St. Pe¬ 
tersburg, supra. 

64. Fla.—Brown v. City of St. Pe¬ 
tersburg, 158 So. 141, 111 Fla. 718 
—Brown v. City of St. Petersburg. 
158 So. 140, 111 Fla. 718. 

65. Tex.—City of Electra v. Amerl- 
caji La France & Foamlte Indus¬ 
tries. Clv.App., 1S8 S.W.2d 228. er¬ 
ror dismissed. Judgment correct. 

66. III.—Chicago ▼. Berger, 100 Ill. 
App. 158. 

N.Y.—Beechwood Gun Club v. City of 
Beacon, 275 N.Y.S. 249. 153 Misc. 
858, affirmed 275 N.Y.S. 219, 249 
App.Dlv. 761. 

Powers of city attorney see supra 5 
693. 

67. N.Y.—Beechwood Gun Club ▼- 
City of Beacon, supra. 

44 C.J. p 85 note 95. 

68. Ill.—Sheahan v. Chicago. 127 Ill. 
App. 626. affirmed 80 N.B. 754, 226 
Ill. 115. 

44 C.J. p 85 note 96. 

Aotloa. of counoil reanixed 

A city attorney, acting separately 
as an individual, cannot bind the 
city by a contract which could valid¬ 
ly be made only by offic'al action of 
the city council.—Helleberg v. City 


of Kearney, 297 N.W. 672, 189 Neb. 
418. 

69. Pa.—Coyle v. City of Pittsburgh, 
25 A.2d 707, 844 Pa. 426. 

60. N.Y.—Beechwood Gun Club v. 
City of Beacon. 275 N.YS. 249, 153 
Misc. 358, affirmed 275 N.Y.S. 219, 
242 App.Div. 761. 

61. N.Y.—Bush V. Coler. 58 N.Y.S. 
679. 24 Misc. 368. affirmed 65 N.Y. 
S. 1129, 52 App.Dlv. 630. 

62. Wis.—^Wahl v. Milwaukee, 28 
Wla 272. 

44 C.J. p 85 note 99. 

63. N.Y.—Farmers’ Loan & Trust 
Co. V. New York, 17 N.Y.Super. 80. 

44 C.J. p 85 note 1. 

64. Wash.—^Paul v. Seattle, 82 P. 
601, 40 Wash. 294. 

65. Wash.—Seattle v. Stlrrat, 104 
P. 884, 55 Wash. 560, 24 L.R.A.,N. 
S., 1275. 

66. Tex.—^Dallas v. Martyn, 68 S.W. 
710, 29 Tex.Civ.App. 201. 

67. Me.—^Millet v. Stoneham, 26 Me. 
78. 

Pa.—^Philadelphia v. Flanlgen, 47 Pa. 
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68. Pa.—^Philadelphia ▼. Flanlgen, 
suprtL 

44 C.J. p 85 note 6. 

69. Kan.—Grant v. City of Topeka, 
121 P.2d 224, 154 Kan. 606. 

70. Only In manner provided by val. 
Id ordinance may chief of police ren¬ 
der the City liable by contract.— 
Brougham v. City of Seattle, 76 P-2d 
1018, 194 Wash. 1. 

71. N.H.—Grimes v. Keenan, 187 A. 
100, 88 N.H. 230. 

72. Cal.—^Kennedy v. Ross, 170 P.2d 
904, 28 Cal.2d 569. 

73. N.Y. — Brooklyn-M anhattan 
Transit Corp. v. New York, 222 N. 
Y.S. 277, 221 App.Div. 106. 

74b Mass.—^Fluet v. Eberhardt, 2 N. 
K2d 463, 294 Mass. 408. 

75. Colo.—^Ferch v. Hansen, 174 P.2d 
719, 115 Colo. 366. 

Provisions of charter and ordlnanoe 
held not In oonillot 
Colo.—^Ferch v. Hansen, supra. 

76. Ohio.—State ex rel. White v. 
City of Cleveland, 181 N.E. 545, 42 
Ohio App. 72, affirmed 181 N.E. 24, 
125 Ohio St. 280, 86 A.L.R. 1172. 
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\ 985. - — Committees and State Commis¬ 
sions 

a. Committees 

b. State commissions 

a. Oonunittees 

Provided It Is duly authorized to do so, and ft acts 
within the limitations of the power conferred, a committee 
Of the council may obligate the city by contract, in the 
absence of an express provision authorizing action by the 
chairman or other member, the contractual power In¬ 
trusted to a committee may be exercised only by the con¬ 
current action of at least a majority of the committee 
at a meeting of which all members have been given notice. 

A committee of the common council, when there¬ 
unto duly authorized, may obligate the city by con¬ 
tract entered into for the authorized purpose, or 
incidental thereto;*^ 8 and a board with certain des¬ 
ignated powers may execute them through a com¬ 
mittee duly authorized, and such committee may 
have authority to contract where it is necessary to 
the execution of the delegated powers. *^8 However, 
the committee must have authority to enter into the 
contract and a contract made by a committee 
which has no express or implied authority to con¬ 
tract in behalf of the city will not be binding on 
it in the absence of ratification by the city council 
or conduct amounting to an estoppel.*^ A contract 
made by a committee or board without authority 
from the city council will be binding on the city 
when adopted by the city counciL*^ 

Limitations on power. Where the delegated pow¬ 
er to contract is limited or restricted in any way, a 
contractor cannot hold the city liable on a contract 
not within the limitation.^^ 

Majority action after notice. Where the power 
to contract is intrusted to a committee without an 
express provision that one member alone may ex¬ 
ercise it, it can be exercised only by the concur¬ 
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rent action of at least a majorityS* at a meeting of 
the committee called after notice to all of its mem- 
bers.S5 The chairman of the committee, as such, 
has no authority to make a contract unless express¬ 
ly authorized to do so;*® nor can he avail himself 
of authority granted to him ly vote of the commit¬ 
tee where the committee must exercise its own judg¬ 
ment as a committee in the making of the contract 
and cannot delegate the power to one of its mem- 
bers.^"^ 

b. State Commissions 

When conferred on It by a valid statute, a commisilon 
has authority to make contracts which will bind a munici¬ 
pal corporation without Its consent. 

When conferred on it by a statute, held to be 
valid,S8 a commission created by statute has au¬ 
thority to make contracts which will bind a mu¬ 
nicipal corporation without its consent,^^ as, for 
example, in the case of a police board or commis¬ 
sion in a large city;^^ and such a commission may 
have implied power to pledge the credit of the city 
for the ordinary expenses of the commission or de¬ 
partment, to the extent at least of the appropriations 
made for such purposes by the city council.®^ An 
express power granted to such commission to do a 
particular act carries with it by implication a right 
to enter into any contract, not prohibited, which 
may be found reasonably necessary to give effect 
to the power expressly granted.®® On the other 
hand, in the absence of a statute authorizing it to 
do so, a state public service commission cannot make 
contracts for, or interfere with the contracts of, 
the city with persons or corporations.®® 

§ 986. -Notice of Nature and Extent of 

Authority 

A person contracting with a municipal corporation la 
charged with notice of and la bound at his peril to ac- 
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77. N'.T.—Kramrath v. Albany, 28 N. 
E. 400, 127 N.T. 675. 

44 C.J. p 86 note 13. 

Delegation of contractual power by 
council see supra S 981 c. 

7& Pa.—Jeffreys v. Versailles Bor¬ 
ough, 55 Pa.Super. 85. 

44 G.J. p 86 note 13. 

79. Pa-—Palmer v. Pittsburg Central 
Board of Education, 70 A. 483. 220 
Pa. 568. 

44 CJr. p 86 note 14. 

80. N.Y.—Gland v. Mayor and Coun¬ 
cil of Borough of North Arling¬ 
ton, Bergen County, 179 A. 380, 13 
NJr.Hls9. 621. 

44 CJ. p 86 note 11. 

81. Fa.—Washington Female Semi¬ 
nary ▼. Washington Borough, 18 Pa 
S uper. 665. 

44 CLJ. p 86 note 18. 

Ratification see Infira 8 1009. 


88. N.T.—^Peterson v. New Yorki, 17 
N.T. 449—Vermeule v. Corning, 174 
N.T.S. 220, 186 App Div. 206, affirm¬ 
ed 130 N.E. 903, 230 N.Y. 585. 

83. R.I.—Bradley v. Follett, 147 A. 
767. 

44 C.J. p 86 note 21. 

84. Iowa.—Sioux City v. Weare, 12 
N.W. 786, 59 Iowa 95. 

N.Y.—^Peterson v. New York, 4 E.D. 
Smith 413, affirmed 17 N.Y.'449. 

85. Wls.—^Kavanaugh v. Wausau. 98 
N.W. 550. 120 Wls. 611. 

8^ Iowa.—Sioux City v. Weare, 12 
N.W. 786, 59 Iowa 96. 

87. Ey.—Jameison v. Paducah, 241 
S.W. 827, 196 Ky. 71. 

88. N.Y.—^People ex rel. Simon v. 
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Bradley, 101 N.B. 766, 207 N.T. 
592. 

89. N.T.—^McCutcheon v. Terminal 
Station Commission, 111 N.E. 661'. 
217 N.Y. 127. 

44 C.J. p 87 note 82. 

90. Mo.—^American Fire Alarm Co. 
V. Kansas City Police Comrs., 227 
S.W. 114, 285 Mo. 581. 

44 C.J. p 87 note 83. 

91. N.H.—^McShane v. Dover. 117 A. 
526, 30 N.H. 874. 

44 C.J. p 87 note 34. 

98. U.S.—New York v. Davis, CXIA. 

N.T.. 7 P.2d 666. 

44 G.J. p 87 note 35. 

93. Mo.—^Bell V. City of Fayette, 28 
S.W.2d 366, 826 Mo. 75. 
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quire knowledge of, the extent and llmita of the power 
and authority of the municipal officer or agent through 
whom the contract la made. 

A person dealing and contracting with a munici¬ 
pal corporation, through an officer or agent under¬ 
taking to act for it, is charged with notice of, and 
is bound at his peril to ascertain and know, the 
extent and limits of the power and authority of 
such oflScer or agent to enter into the contract.®^ 

§ 987- Power of Council or Ofi&cers to Bind 
Successors 

The governing body of a municipal corporation, or 
a municipal board or officer having authority to contract, 
may bind successors In office by a contract made In the 
exercise of proprietary or business powers, but may not 
by contract prevent or Impair the exercise by successors 
of legislative functions or governmental discretionary 
powers. 

While the question of whether a municipal coun¬ 
cil, board, or officer may bind successors by con¬ 
tract is generally determined according to the na¬ 
ture of the power exercised in making the contract, 


a doubt has been expressed as to whether a simple 
classification of contracts as involving or not involv¬ 
ing only the proprietary or business powers of the 
municipal corporation is an accurate test of power 
to make a contract binding on successors;®^ and it 
has been held, without reference to this classifica¬ 
tion, that a contract made by the council or other 
governing body of a municipal corporation is nei¬ 
ther void nor voidable merely because some of its 
executor}' features may extend beyond the term of 
office of the members of the governing body where, 
at the time of its execution, it is apparently fair, 
just, and reasonable and is prompted by the necessi¬ 
ties of the situation or in its nature is advantageous 
to the municipality.®® 

The council or other governing body of a mu¬ 
nicipal corporation may bind its successors in office 
by a contract for a term of years where such con¬ 
tract is made in the exercise of its proprietary or 
business powers.®"^ The same power attaches to any 
city officer who has the requisite authority to make 


94. U.S.—^Potts V. City of Utica, C. 
C.A.N.T., 86 F.2d 616—^Brownell v. 
City of St. Petersburg, D.C.Fla.. 38 
F.Supp. 1003, reversed on other 
grounds, C.C.A., Brownell v. City 
of St. Petersburg, Fla., 128 F.2d 
721—City of Dalhart v. Childers. D. 
C.Tex., 18 F.Supp. 903. 

Cal.—City of Paaadena v. Estrin, 298 
P. 14, 212 Cal. 231. followed in 
298 P. 17, 212 Cal. 790—City of 
Oakland v. Key System, 149 P-2d 
195, 64 CalA.pp.2d 427. 

Fla.—^Ramsey v. City of Kissimmee, 
190 So. 474, 139 Fla. 107—Brown 
V. City of St. Petersburg, 153 So. 
141, 111 Fla. 718—Ramsey v. City 
of Kissimmee, 149 So. 553. Ill 
Fla. S87 

HI.—^Folkers v. Butser, 18 N.E.2d 
624, '294 I11.APP. 1. 

Iowa.—^Doonan v. City of Wlnterset, 
275 N.W. 640, 224 Iowa 865—Pe¬ 
terson V. Town of Panora, 271 N.W. 
817, 222 Iowa 1236. 

Ky.—^Plke County v. Waugh, 1 S.W. 
2d 1066, 222 Ky. 698. 

La.—Chandler & Chandler v. City of 
Shreveport. App., 162 So. 437. 

Md.—Gontrum v. Mayor and City 
Council of Baltimore, 35 A.2d 128, 
182 Md. 370—Llpsltz v. Parr, 164 
A. 743, 164 Md. 222. 

Maas.—City of Lowell v. Massachu¬ 
setts Bonding & Insurance Co.. 47 
N.E.2d 265, 813 Mass. 257—Galassl 
Mosaic & Tile Co. v. City of Bos¬ 
ton, 4 N.E.2d 291, 295 Mass. 544. 

Mich.—Utica State Sav. Bank v. Vil¬ 
lage of Oak Park, 278 N.W. 271. 279 
Mich. 568—^Baker v. City of Kala¬ 
mazoo, 256 N.W. 606, 269 Mich. 14. 

Mo.—^Fleshner v. Kansas City, 156 
S.W.2d 706, 348 Mo. 978—West Vir¬ 
ginia Coal Co. of Missouri v. City 


of St. Louis, 25 S.W.2d 466. 324 Mo. 
968—^Eureka Fire Hose Mfg. Co. v. 
City of Portagevllle, App, 106 S.W- 
2d 513. 

N.T.—58-04 Ninety-Seventh Place 
Corporation v. City of New Tork. 
282 N.Y.S. 519, 156 Mlsc. 706—Os¬ 
wego Falls Corporation v. City of 
Fulton. 365 N.Y.S. 436, 148 Mlsc. 
170, affirmed 268 N.Y.S. 978, 241 
App.Dlv. 560—^Henschel v. City of 
New York, 243 N.Y.S. 362, 137 Mlsc. 
810. 

Okl.—Consolidated School Dlst. No. 
6, Dewey County, v. Panther Oil & 
Grease Mfg. Co., 168 P.2d 613, 197 
Okl. 66—^Blumenauer v. Kaw City, 
77 P.2d 1148, 182 OkL 409—Herd 
Equipment Co. v. Township of Ela^ 
gle, 68 P.2d 420, 180 Okl. 172— 
Cobb V. City of Norman, 64 P.2d 
901, 179 Okl. 126—Guarantee Title 
& Trust Co. V. City of Sapulpa 
23 P.2d 629, 154 Okl. 271—Board of 
Com'rs of Harmon County v. R. J. 
Edwards. Inc., 282 P. 1090, 140 Okl. 
247—School Dlst. No. 4, Marshall 
County, V. Stanley, 275 P. 1042, 136 
Okl. 14—Board of Education of City 
of Shawnee v. American Nat. Co., 
275 P. 285, 185 Okl. 258—Town of 
Red Fork v. Gantt-Baker Co., 266 
P. 444, 130 OkL 175—Wilson v. 
Oklahoma City, 251 P. 484, 120 Okl. 
266. 

Pa.—^Pittsburgh Paving Co., for Use 
of Iron & Glass Dollar Sav. Ba n k 
of Birmingham, v. City of Pitts¬ 
burgh, 8 A.2d 905, 332 Pa. 568— 
Henry Shenk Co. v. Erie County, 
178 A- 662, 819 Pa. 100—York 
County Institution Dlst. v. Jones, 
Com.Pl., 61 York Leg.Rec. 25. 

R.I.—Coutu Lumber Co. v. Coffin, 194 
A. 715, 59 R.L 1^5. 
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Tex.—^Moore v. City of Beaumont, 
Civ App., 195 S.W.2d 968, affirmed 
City of Beaumont v. Moore, 203 
S.W.2d 448. 146 Tex. 46. 

Va—City of Bristol v. Dominion Nat. 

Bank. 149 S.E. 633, 158 Va 71. 
Wis.—Walsman v. Wagner, 278 N.W. 

418, 227 Wls. 198. 

44 C.J. p 87 note 37. 

Frosnxoptlon of kaowledgs 

When dealing with an officer or 
officers of a municipal corporation, 
one must be presumed to have knowl¬ 
edge of the power and authority of 
such officer or officers.—Stoddard v- 
iUng County, 158 P.2d 78, 22 Wash. 
2d 868. 

96. N.C.—Plant Food Co. v. City of 
Charlotte, 199 S.E. 712. 214 N.a 
518. 

96. Cal.—^Denlo v. City of Huntings 
ton Beach, 140 P.2d 392, 22 Cal.2d 
580, 149 AX.R. 820. 

97. U.S.—Griffin v. Oklahoma Nat¬ 
ural Gas Corporation, CLCAJCan.. 
87 F.2d 545. 

Iowa—Cozpns Jtols dtad in City of 
Des Moines v. City of West Des 
Moines. 80 N.W.2d 600, 607. 

Kan.—City of North Newton v. Re- 
gier, 108 P.2d 878, 163 Kan. 484. 
Neb.—State ex rel. Consumers Public 
Power Dlst. v. Boettcher, i291 N.W. 
709, 138 Neb. 22. 

N.C.—^Plant Food Co. v. City of Char¬ 
lotte, 199 S.E. 712, 214 N.C. 518. 
Pa—Graham v. City of Philadelphia 
6 A.2d 78. 834 Fa 518. 

44 C.J. p 87 note 40. 

Ooatraot renonnoing ziglit to dhSElta. 
Uo trust 

Colo.—^In re Nicholson's Estate, 93 P. 
2d 880, 104 Colo. 661. 
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the contract and who makes it for a period extend¬ 
ing beyond his term.®* The rule applies to the mak¬ 
ing of a lease of city property,®® to an arrange¬ 
ment with a neighboring county for the care of the 
city’s contagious disease patients at the county hos¬ 
pital,^ and to a contract for services with respect to 
the construction of a public building.® 

Legislative, governmental, or discretionary pow-- 
ers. The council or other governing body of a 
municipal corporation may not by contract bind its 
successors to forego® or to exercise^ their legisla¬ 
tive or governmental functions; and the same is 
true of any city board having legislative authority® 


or, in so far as the exercise of discretion is con¬ 
cerned, a board having governmental discretionary 
powers;® nor has a city officer with discretionary 
power in the transaction of business in his depart¬ 
ment and the requisite authority to make contracts 
with respect thereto a power to bind his successor 
in matters properly within the discretion of the per¬ 
son holding the office.^ This rule has been applied 
to contracts for personal or professional services to 
the city,* and to the grant of exclusive franchises® 
or privileges^® by the city. On the other hand, a 
contract may be upheld, although it binds succes¬ 
sors, where it does not impair or compromise any 
governmental discretionary power,as where it is 


SEbdasoaa'UaiifiM of toTin of cositzaot 

(1) Fkct that contract entered Into 
by city, through fts governing body, 
with power company for furnishing 
of street lighting service to city ex¬ 
tended beyond term of offlce of com¬ 
missioners who entered Into contract 
on behalf of city was not controlling 
on question whether contract was for 
an unreasonable length of time.— 
Washington Fruit & Produce Co. v. 
City of Yakima. 100 P.2d 8. 8 Wash. 
2d 152. 128 A.LiB. 1.59. op'nion ad¬ 
hered to 108 P.2d 1106. 8 Wa8h.2d 152. 

(2) Reasonableness of term of con¬ 
tract generally see sup-'a 9 *7® 

98. U.S.—Rockhill Iron, etc., Co. v. 
Taunton, C.C.A.Ma58.. 278 F. 96. 

44 aJ. p 88 note 45. 

99. Me.—Biddeford v. Tates, 72 A. 
885, 104 Me. 506, 15 Ann.Caa. 1091. 

44 C.J. p 88 note 47. 

1. Ga.—Macon v. Bibb County, 76 
S.R 435. 138 Ga. 366. 

2. N.T.—Withers v. New York, 86 
N.Y.S. 1105. 92 AppDiv. 147, ap¬ 
peal dismissed 74 N.R 1128, 182 
N.T. 617. 

44 C.J. p 88 note 49. 

3. U.S.—Grlffln ▼. Oklahoma Natural 
Gas Corporation. C.C.A.Kan., 87 F. 
2d 545. 

Ala —Ctoxpus Juris quoted in City of 
Birmingham v. Holt, 194 So. 688. 
540. 239 Ala. 248. 

Ga.—Oorpns Jails dted In Aven v. 
Steiner Cancer Hospital, 5 S E.2d 
856. 868, 189 Ga. 126—City Council 
of Augusta V. Richmond County. 
178 S.E. 140. 178 Ga. 400. 

Neb.—^Leidigh v. Nebraska City. 292 
N.W. 115. 138 Neb. 136—State ex 
rel Consumers Public Power Diet. 
V. Boettcher. 291 N.W. 709, 138 
Neb. 22. 

Or.—Jacobberger v. School Dlst. No. 
1, Multnomah County, 256 P. 652. 
122 Or. 124. 

S.C.—Oorpns Juris quoted In Newman 
V. McCullough, 46 SE.2d 252, 256. 
212 S.a 17. 

Tex.—Sayles v. City of Abilene, Civ 
ApPm 290 S.W. 289, affirmed City ot 


Abilene v. Sayles, Com.App., 295 
S.W. 578. 

44 C.J. p 88 note 62. 

Wliat cannot be done by ordinance 
cannot be done by contract.—Screws 
V. City of Atlanta, 8 S.E.2d 16, 189 
Ga. 889. 

Authority to settle or oomproxnlse 
suit 

The mayor and board of aldermen 
of a city could not bind a eubsequent 
administration by attempted delega¬ 
tion of discretionary authority to set¬ 
tle or compromise a suit by the city 
that might be instituted during the 
ensuing term without its consent and 
contrary to an express objection and 
order duly entered of record prior to 
the filing of such suit.—Smith v. 
Mitchell. 1 So.2d 765, 190 Miss. 819. 
Suggested llmltatlou of rule 
In one case It was intimated, al¬ 
though not decided, that the rule 
should be so applied as to allow, in 
case of necessity, reasonable over¬ 
lapping to avoid suspension or dis¬ 
ruption of municipal government dur¬ 
ing periods of change in administra¬ 
tion.—^Aven V. Steiner Cancer Hos¬ 
pital, 5 RE.2d 356, 189 Ga. 126. 

4. Ala.—Corpus Juris quoted In 
City of Birmingham v. Holt, 194 So. 
688. 540. 239 Ala. 248. 

5. C.—Corpus Juris quoted In New¬ 
man V. McCullough, 46 S.E.2d 252, 
256. 212 S.C. 17. 

44 C.J. p 88 note 58. 

5. Ala.—Corpus Juris quoted iu 
City of Birmingham v. Holt, 194 
So. 538. 540. 289 Ala. 248. 

5. C.—Corpus Juris quoted In New¬ 
man V. McCullough, 46 S.E.2d 252, 
256. 212 S.C. 17. 

44 C.J. p 88 note 54. 

6. N.C.—^Plant Food Co. v. City of 
Charlotte, 199 S.E. 712, 214 N.a 
618. 

7. Ala.—Corpus juris quoted in 
City of Birmingham v. Holt, 194 So. 
588, 540, 239 Ala. 248. 

S.C.—Corpus Juris quoted In New¬ 
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man v. McCullough, 46 S.E.2d 252, 
256, 212 S.C. 17. 

44 C.J. p 88 note 55. 

8. Ala.—Corpus Juris quoted In 
City of Birmingham v. Holt, 194 
So. 638, 640. 239 Ala. 248. 

Or.—Miles v. City of Baker, 61 F.2d 
1047. 152 Or. 87. 

S.C.—Oorpns Juris quoted in New¬ 
man V. McCullough, 46 S.E.2d 252, 
256. 212 S.a 17. 

44 C.J. p 88 note 56. 

Work oonstitutlBg governmental 
function 

Outgoing board of commissioners 
of city could not bind incoming 
board by contract for audit by plain¬ 
tiff of city's books for fiscal year 
closed with term of outgoing board* 
where audit was to be made and paid 
for during term of Incoming board, 
since contract called for plaintiff to 
perform governmental function under 
supervisory direction of mayor.— 
Miles v. City of Baker, 61 P.2d 1047, 
152 Or. 87. 

9. Ala.—Corpus Juris quoted In 
City of Birmingham v. Holt, 194 
So. 538, 540. 239 Ala. 248. 

N.Y.—Syracuse Water Co. v. Syrsr 
cuse, 22 N.E. 881, 116 N.Y. 167, 6 
L.R.A. 546, error dismissed 14 S. 
Ct. 1153, 154 U.S. 519. 88 L.Ed. 1077. 
S.C.—Corpus Juris quoted In New¬ 
man V. McCullough, 46 S.E.2d 252, 
256. 212 S.C. 17. 

10. Ala.—Corpus Juris quoted In 
City of Birmingham v. Holt, 194 
So. 538. 540, 239 Ala. 248. 

S.C.—Corpus Juris quoted In New¬ 
man V. McCullough, 46 S.E.2d 262, 
256. 212 S.C. 17. 

44 C.J. p 89 note 68. 

11. N.C.—^Dudley v. City of Char¬ 
lotte, 27 SE.2d 782. 223 N.C. 638— 
Plant Food Co. v. City of Charlotte, 
199 S.E. 712, 214 N.C. 618. 

True test Is whether the contract 
itself deprives the governing body 
or its successor of a discretion which 
public policy demands should be left 
unimpaired.—Plant Food Co. v. City 
of Charlotte, supra. 
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a contract to perform an act which the law makes 
mandatory irrespective of the contract,or discre¬ 
tion has been exercised previously and is no long’er 

involved.i3 

Statutory prohibition. Effect is accorded a stat¬ 
ute prohibiting a city council from entering into 
any contract which is not to go into full operation 


during the term for which all members of the 
council are clected.^^ The statute is construed, 
however, not to require the full performance of ev¬ 
ery part of a contract during such term where, be¬ 
cause of the nature of the undertaking, that would 
be impossible,as in the case of a contract to lay 
pipes and furnish gas.^^ 


C. PERSONAL INTEREST OF OFFICERS 


§ 988. In General 

A municipal contract In which an officer or employee 
of the municipal corporation has a personal pecuniary 
Interest Is void and unenforceable. 

Both at common law^^ and under charter and 


statutory provisions'^ municipal contracts in which 
ofheers or employees of the city have a personal 
pecuniary interest are void. The rule rests on pub¬ 
lic policy and pertinent statutes are merely de¬ 
claratory of the common law^o and of public pol¬ 


ls. Mont.—^Hansen v. City of Havre. 
114 P.Sd 1053p 112 Mont. 207. 135 
A.L.R. 1278. 

13. Mont.—State ez rel. Great Falls 
Housing Authority v. City of Great 
Falls, 100 P.2d 915. 110 Mont 318. 

N.C.—^Plant Food Co. v. City of Chai> 
lotto, 199 S.E. 712. 214 N.C. 518. 

14. Ohio.—^Browne v. Village of Blp- 
ley, 36 N.E.2d 60. 67 Ohio App. 112 
—^Kerling Bros. Co. v. Toledo, lO 
Ohio S. & C. P. 509, 8 Ohio N.P. 
62. 

Statute is 1)ajisd on sound pnhllo 
policy designed to prevent the mem¬ 
bers of one council from tying the 
hands of a succeeding council.— 
Browne v. Village of Ripley. 86 N. 
E.2d 50, 67 Ohio App. 112. 

Statute held not changed or modified 
Ohio.—^Browne v. Village of Ripley, 
supra. 

Direct or indirect violation 

Under statute a village council 
could not directly enter Into a con¬ 
tract which would not go into eftect 
during the term of the members of 
the council, nor could it indirectly 
defeat that limitation by granting au¬ 
thority to some other officer or board 
to enter Into such a contract.— 
Browne v. Village of Ripley, supra. 

15. Ohio.—Chllllcothe v. Logan Nat¬ 
ural Gas. etc., Co.. 11 Ohio S. & C 
P. 24, 8 Ohio N.P. 88. 

16. Ohio.—Chllllcothe v. Logan Nat¬ 
ural Gas, etc., C6., supra. 

17. Ark.—Sloss v. Turner, 1 S.W.2d 
993, 175 Ark. 994. 

Cal.—^Pacific Finance Corporation v. 
City of Lynwood, 1 P.2d 620. 114 
Cal.App. 609. 

Qa.—^Trainer v. City of Covington, 
189 S.E. 842, 188 Ga. 769. 

Mo.—Glthens v. Butler County. 165 
S.W.2d 650, 850 Mo. 295. 

M.T.—Clarke v. Town of Russia, 28 
N.B.2d 883. 288 N.T. 272—Applica¬ 
tion of Slack, 254 N.Y.8. 669. 384 
App.Div. 7. 


Tez.—Oozpus JUxis cited in City of 
Edinburg v. Ellis. Com.App., 59 
S.W.2d 99. 

Wyo.—Corpus Juris cited in Quack- 
enbush v. City of Cheyenne, 70 P* 
2d 677. 579, 52 Wyo. 146. 

44 C J. p 89 note 61. 

hTunicipal officer may not take ad¬ 
vantage of his position for private 
gain.—City of Stuart v. Green, 23 So. 
2d 831, 156 Fla. 551. 

18. Ark.—Ganntt v. Arkansas Power 
& Light Co.. 74 S.W.2d 232, 189 
Ark. 449. 

Cal—Corpus Juris cited in Hobbs. 
Wall & Co. V. Moran, 293 P. 143i 
147, 109 Cal.App. 316. 

Fla,—City of Stuart v. Green, 23 So 
2d 831, 166 Fla. 551—Town of Boca 
Raton V. Raulerson, 146 So. 576. 
108 Fla. 376. 

Ga,—^Doyal v. City of Rome, 178 S.B. 

214, 48 Ga.App. 684. 

111.—^Damron v. City of Eldorado, 21 
N.E.2d 641, 800 llLApp. 481. 

Neb.—^Nelsiua v. Henry, 6 N.W.2d 
291, 142 Neb. 29. rehearing denied 
and opinion adhered to 9 N.W.2d 
163, 148 Neb. 278. 

N.Y.—^Application of Slack, 254 N.Y. 

S. 669, 234 App.Div. 7. 

Tenn.—State v. Perkinson, 19 S.W.2d 
254, 159 Tenn. 442. 

44 C.J. p 89 note 60. * 

Baslo reason for enactment of 8u<^ 
laws is the principle that no person 
can faithfully serve two masters 
representing Inconsistent interests.— 
Miller V. City of Martinet 82 F.2d 
519, 28 Cal.App.2d 864. 

Purpose of statute 

(1) The purpose of such a statute i 
is to insure honest and efficient vil¬ 
lage government and to require un¬ 
selfish and unbiased service from 
duly elected officers.—^Village of Bel¬ 
levue V. Sterba, 1 N.W.2d 820, 140 
Neb. 744. 

(2) Statute making it a penal of¬ 
fense for an officer of a municipal 
corporation or member of council 
thereof to be interested in profits of 
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contract. Job, work, or services for 
city was enacted for purpose of pre¬ 
venting municipal officer from hav¬ 
ing any interest in profits of any con¬ 
tract or work done for city and not 
for purpose of pre enting an officer 
from holding another office in city 
at ezp: ration of term of h's first 
office.—^Whlte v. McGlynn, Ohio Com. 
PI.. 75 N.E.2d 781. 

19l Ark.—^Rogers v. Sangster, 23 S. 
W.2d 613, 3 80 Ark. 907—Philpot v, 
Taylor, 16 S.W.2d 4, 179 Ark. 356 
—Sloss V. Turner, 1 S.W.2d 993, 
175 Ark. 994. 

Cal.—Miller v. City of Martinez, 82 
P.2d 519, 28 Cal.App.3d 364. 

Ga.—^Trainer v. City of Covington, 
189 S.E. 842, 183 Ga, 7C9—Doyal 
v. City of Rome, 173 S.E. 214, 48 
Ga.App. 6C4. 

Me.—^Tuscan v. Smith, 153 A. 289, 
180 Me. 36, 73 AL.R 1344. 

Mo.—Glthens v. Butler County, 165 
S.W.2d 650, 350 Mo. 295. 

N.Y.—Clarke v. Town of Russia, 28 
N.B.2d 833, 283 N.Y. 272. 

Ohio.-Halliday v. Noifolk & W. Ry. 

Co.. App.. 62 N.E.2d 716. 

Or.—Strowbridge v. City of Chlloquln, 
380 P. 657, 130 Or 444. 

Tez.—City of Edinburg v. Ellis, Com. 

App., 59 S.W.2d 99. 

Va,—Corpus Juris oitad la City of 
Bristol V. Dominion Nat. Bank, 149 
S.E. 632, 634. 153 Va, 71. 

44 C.J. p 91 notes 91. 96 CdJ. 

20. Ark.—^Rogers v. Sangster, 23 S. 

W.2d 613, 180 Aik. 907. 

Ill.—^Panozzo v. City of Rockford, 28 
N.E:2d 748, 306 lll.App. 443. 

Va,—City of Bristol v. Dominion Nat. 

Bank, 149 S.E. 632, 158 Va. 71. 

44 C.J. p 91 note 96 [a]. 

All grounds for squitabls oonsUU 
ezntlons are removed by statutes 
emphasizing the general or common- 
law rule.—^Miller v. City of MartineZf 
82 P.2d 519, 28 Cal.App 2d 864—Stock- 
ton Plumbing, etc.. Go. v. Wheeler, 
229 P. 1020. 68 CaLApp. 592. 
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icy.21 Under some charter or statutory provisions, 
however, such a contract is not void, but is only 
voidable at the instance of a party other than the 
interested official .22 

Effect on remedies. Where a municipal contract 
is void because of the personal pecuniary interest 
of an officer therein, no action may be maintained 
thereon nor may the contractor recover on 
quantum meruit and money paid out because of 
the purported contract may be recovered back.25 
Also, the contract may be canceled by a court of 
equit3'.26 However, a distinction has been made be¬ 
tween a contract for services and one for the sale 
of property’, and it has been held or asserted that, 
where the contract involves services by an officer 
for the municipality in violation of a statute, no re- 
covery may be had by him in any form of suit or 
action,27 and money paid to him for such services 


may be recovered back in an appropriate suit for 
restitution,^® but that, where an officer sells to the 
municipalit}' property within its municipal powers 
to acquire and use, and it is so acquired and used, 
liability may be enforced quasi ex contractu^® and 
monej’ paid for the property may not be recovered 
back.2® 

§ 989. Officers within the Rule 

Members of the council or other governing body, as 
well as members of particular boards or commissions, and 
various other officers have been held to be within the rule 
Invalidating municipal contracts In which city officers have 
a personal pecuniary Interest. 

The rule prohibiting city officers from having a 
personal pecuniary interest in city contracts and in¬ 
validating contracts where such interest appears, 
discussed supra § 988, has been held to apply to 
members of the city council®! or other governing 


21 . Tex.—city of Edinburg v. Ellis, 
ComApp., 59 S.W.Sd 99. 

44 C.J. p 91 note 98 [b]. 

22. Mont.—Grady v. City of Lilvlng- 
ston, 141 P.2d 346. 115 Mont. 47. 

In. Hew York City 

(1) The charter provision Is abso¬ 
lute and cannot be waived by the 
city.—Haalett v. Mlnettl, 84 N.T.S.2d 
468, 274 AppDiv. 519, motion denied 
»5 N.E.2d 794. 299 N.Y. 1. 

(2) At one time It was provided 
that such contracts should, at the 
option of the comptroller, be for¬ 
feited and void.—^Matter of Clamp, 
68 X.Y.S. 345. S3 Mlsc. 250. 

(3) Even under such provision it 
was held unnecessary, m order to 
Invalidate the contract as against 
the city, that the comptroller should 
have exercised his option and de¬ 
clared a forfeiture of the contract.— 
Seaman v. New York, 159 N.Y.S. 563, 
172 App.Div. 740, 744—44 C.J. p 90 
note 67. 

23. Ga.—^Doyal v. City of Rome, 173 
S.E. 214. 48 GaApp. 664. 

Me.—Tuscan v. Smith. 153 A.2d 289, 
130 Me 36. 73 A L.R. 1344. 

Tenn.—State v. Perkmson, 19 S.W.2d 
254. 159 Tenn. 443. 

VsL —Corpus Juris dted lu City of 
Bristol V. Dominion Nat Bank, 149 
S.E. 632, 634, 163 Va 71. 

Wash.—^Beakley v. City of Brewer- 
ton, 105 P.2d 40, 5 Wash.2d 670. 
44 C.J. p 89 note 61. 

Oflloer Is not entitlad to maada. 
mus requiring controller to audit 
claim based on the contract—^Marxer 
V. City of Saginaw, 268 N.W. 627, 270 
Mich. 256. 

24. Cal.—Hobha, Wall & Co. v. Mor¬ 
an, 298 P. 145. 109 CaIJV.pp. 816. 

111.—^Damron v. City of Eldorado, 
21 N.E.2d 641, 300 IllAj?p. 481. 

Neb.—^Neialus v. Henry, 6 N.W.2d 
291, 142 Neb. 29. rehearing denied. 


and opinion adhered to 9 N.W.2d 
163, 143 Neb. 278—Village of Belle¬ 
vue V.. Sterba, 1 N.W.2d 820, 140 
Neb. 744. 

Implied contracts generally see su¬ 
pra fi 975. 

Associate whose services and Inter¬ 
ests are not separable from the In¬ 
terest of the officer may not recover 
on quantum meruit for services ren¬ 
dered.—Damron v. City of Eldorado, 
21 N.E.2d 641, 300 llLApp. 481. 

25. Ill.—^Dwight V. Palmer, 74 HI. 
293. 

Neb.—Village of Bellevue v. Sterba, 
1 N.W.2d 820. 140 Neb. 744. 
Wash.—Beakley v. City of Brewerton, 
105 P.2d 40, 5 Waah.2d 670. 

TTudex statute, action against coun¬ 
cilman of city based on contracts 
made by the councilman with city 
should be taken by the state, while 
claims of third persons acquired by 
councilman by assignment may be 
dealt with by the city.—Sauer v. 
Monroe, 199 S.E. 487, 171 Va. 421. 

Pull amount paid may be recov¬ 
ered back, where the transaction vio¬ 
lates a statute.—^Town of Boca Ren¬ 
ton V. Raulerson, 146 So. 576, 108 
Fla. 376. 

Xu Tennessee 

(1) The text rule obtains In a 

case falling within a pertinent stat¬ 
ute.—Savage v. Mynatt. 299 S.W. 
1048, 156 Tenn. 119, explaining 

Bums V. Nashville, 221 S.W. 828, 
142 Tenn. 641 end Knoxville v. 
Chrlatenberry, 247 S.W. 98, 147 Tenn. 
286—Hamm on v. Miller, 18 Tenn-App. 
458. 

(2) In a case which was not with¬ 
in the statute, but was within a dif¬ 
ferently worded charter provision, 
the city was held not entitled to re¬ 
cover back money paid to contractors 
for work done under a contract In 
which city officers had an Interest 
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where It was shown that the work 
was honestly contracted for and per¬ 
formed and that the city received 
full value and retained the benefits 
under the contract.—^Bums v. Nash- 
vUle, 221 S.W. 828, 142 Tenn. 541. 

(8) Also, where there was no viola¬ 
tion of the statute, services having 
been rendered without any contract, 
the city could not recover back mon¬ 
ey voluntarily paid for benefits re¬ 
ceived from such services.—^Knoxville 
y. Christenberry, 247 S.W. 98, 147 
Tenn. 286. 

26. Me.—^Tuscan ▼. Smith, 163 A. 
289, 130 Me. 86, 73 A.L R. 1844. 

27. Minn.—Mares v. Janutka, 264 
N.W. '222, 196 Minn. 87. 

28. Minn.—^Mares v. Janutka, supra 
—State V. Bevans. 92 N.W. 620, 
88 Minn. 127, 97 Am.S.R. 506. 

29. Minn.—^Mares v. Janutka, 264 
N.W. 222, 196 Minn. 87. 

Invalidity of sale of property by 
officer to municipality generally 
see infira 6 990. 

zn abssnos of fraud or concealment, 
actual value of the property received 
and retained by the city may be re¬ 
covered.—^Hartley v. Floete Lumber 
Co., 171 N.W. 188, .185 Iowa 861. 

30. Minn.—^Mares v. Janutka, 264 N. 
W. 222, 196 Minn. 87. 

31. Cal.—Miller ▼. City of Martinez, 
82 P.2d 519, 28 Cal.App.2d 864. 

Ga.—York v. State, 158 S.E. 63, 172 
Ga. 488. 

Tex.—City of Edinburg v. Ellis, Com. 

App., 59 S.W.2d 99. 

Va.—Ooxpns Juris dted lu City of 
Bristol V. Dominion Nat. Bank, 
149 S.E. €82, 634, 153 Va. 71. 

44 C.J. p 90 note 69. 
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body,32 as well as to members of a city board cf 
health,23 sewerage commission,24 or charter com¬ 
mission,25 and to the mayor,26 a commissioner 
of a sewer27 or other improvement district,2S sec¬ 
retary of a city board of health,29 city physician,^® 
superintendent of public works,4i governor of the 
almshouse,42 and trustees of municipal gas works.43 

The rule has been held not to apply to: A village 
treasurer, under a judicial construction of statutes 
applicable to the particular ofEce,44 state officers,^® 
a ward supervisor,^® or a person holding an unof¬ 
ficial position of great, although undefined, influ¬ 
ence in the dominant political organization, as the 
“boss” or “leader” thereof 47 Also, the rule, as 
stated in charter or statutory provisions, does not 
apply to a person who is engaged merely to render 
specific services connected with the particular work 
contracted for, and is not an officer or employee of 
the city,48 or is not an officer, where the prohibi¬ 
tion is directed against officers only.49 

Judge or magistrate. The general rule has been 
held to apply to a city judge,50 but not to a magis¬ 
trate, where magistrates’ courts are established by 
the constitution and are subject, to some extent, to 
regulation by the legislature, but not to municipal 
regulation or control.5i 


A city attorney is wdthin some,52 but not other,®2 
charter or statutory prohibitions. It has been held 
that the general rule is not applicable to city at¬ 
torneys where the contract is for additional compen¬ 
sation for services to be rendered in a suit honestly 
believed to be imminent.54 

A city engineer, when an officer of the city, is 
within charter or statutory prohibitions.55 Howev¬ 
er, it is otherwise as to a person who, although ap¬ 
pointed to perform the duties of city engineer, is 
not a city officer,56 or who is engaged to render 
specified engineering services, but is not an officer,®^ 
even though he is referred to as “city engineer.”68 

§ 990. Application of Rule 

While pertinent statutes are limited in application to 
cases within their terms, the general rule as to the In¬ 
validity of a municipal contract In which an officer Is 
personally Interested Is of general application which Is not 
dependent on fraud or unfairness or on active participa¬ 
tion by the officer In negotiations or voting for the con¬ 
tract, and is not limited by statutes of less extensive 
scope. An exception of contracts made In an emergency 
Is given a limited application. 

The general rule as to the invalidity of a mu¬ 
nicipal contract in which an officer of the munici¬ 
pality is personally interested is of general appli- 
cation59 and is so inflexible that no inquiry into the 
good or bad intention of the officer60 or as to the 


Trader atatates ezpresaiy relating to 
cowLoUmea 

Ark,—Ganntt v. Arkansas Power & 
Light Co., 74 S.W.2d 232. 189 Ark. 
449. 

Iowa.—^Wayman v. City of Cherokee, 
216 N.W. 665, 204 Iowa 675. 

Ky.—^Douglas v. Pittman, 89 S.W.2d 
979. 239 Ky. 548. 

Or.—Strowbrldge v. City of Chllo- 
QUln, 280 P. 657, 180 Or. 444. 

Va.—City of Bristol v. Dominion Nat. 
Bank. 149 S.K 632, 153 Va. 71. 

32. N.J.—Cordlngley v. Borough of 
Mendham, 171 A. 158, 12 N.J.Misc. 
331. 

33. Ind.—^Ft. Wayne v. Rosenthal, 76 
Ind. 156, 89 Am.R. 127. 

34. Wls.—^Edward E. Olllen Co. v. 
Milwaukee, 188 N.W. 679, 174 Wls. 
362. 

35. Mich.—^Marxer v. City of Sagi¬ 
naw. 258 N.W. 627, 270 Mich. 256. 

36. Tenn.—^Hammon v. Miller, 13 
Tenn.App. 458. 

37. Ark.—Sloss v. Turner, 1 8.W.2d 
998, 175 Ark. 994. 

38. Ark.—^Paving Improvement Dlst. 
No. 105 of Pine Bluff v. Wright, 28 
S.W.2d 1062, 181 Ark. 919. 

39. Ind.—Greenfield v. Black, 82 N. 
R 797, 42 Ind.App. 645. 

40. Ind.—^New Carlisle v. Tullar, 110 
N.R 1001, 61 Ind.App. 280. 


41. N.T.—Sebrlng v. Stamer, 197 N. 
Y.S. 201, 119 Mlsc. 651. 

42. N.Y.—^Roosevelt v. Draper, 23 
N.Y. 318. 

43. Ohio.—Findlay v. Parker, 17 
Ohio Cir.Ct. 294, 9 Ohio Cir.l>ec. 
710. 

44. N.Y.—^Matter of Kenmore, 110 N. 
Y.S. 1008, 59 Mlsc. 888. 

44 C.J. p 90 note 78. 

46. Mo.—State v. Meier, 69 S.W. 668, 
96 Mo.App. 160. 

44 C.J. p 90 note 80. 

46. N.Y.—^Twin City Service Station 
V. City of North Tonawanda, 294 
N.Y.S. 267, 162 Mlsc. 271. 

47. Pa.—^Philadelphia v. Durham. 16 
Pa.Dlst. 81. 

48. CaJ.—Southlands Co. v. City of 
San Diego, 297 P. 621, 211 Cal. 
646. 

Mich.—City of Pontiac v. Ducharme, 
270 N.W. 7>54. 278 Mich. 474. 

49. Cal.—Brooks v. City of Gilroy, 
29 P.2d 212, 219 Cal. 766—Pacific 
Finance Corporation v. City of Lyn¬ 
wood, 1 P.2d 520, 114 Cal.App. 509. 

44 C.J. p 90 note 82. 

50ii Ill.—^Damron v. City of Eldora¬ 
do, 21 N.R2d 641, 300 IlLApp. 481. 

Ind.—^McGregor v. Logansport 79 
Ind. 166. 
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51. Pa.—^Harris v. Wilson, 80 Pa. 
Dlst. & Co. 289. 

62; Ga.—^Doyal v. City of Rome, 178 
S.R 214, 48 Ga.App. 664. 

63. Ky.—^Tuggle v. Marsee, 21 S.W. 

2d 1022, 231 Ky. 650. 

44 C.J. p 90 note 89 [a]. 

54. Va.—^Devany v. South Norfolk. 
129 S.R 672, 148 Va. 768. 

65. Ohio.—^Wright v. dark, 164 N.B. 
512, 119 Ohio St. 462. 

66L Cal.—Staheli v. City of Redondo 
Beach, 21 P.2d 188, 181 CaLApp. 
71. 

57. Cal.—^Brooks v. City of Gilroy, 
29 P.2d 212, 219 Cal. 766—Pacific 
Finance Corporation v. City of 
Lynwood, 1 P.2d 520. 114 CaLApp. 
509. 

53. Cal.—^Brooks v. City of Gilroy, 
29 P.2d 212, 219 Cal. 766. 

Person given title of "city engineer” 
for partloulBE job 

CaJ.—Kennedy v. Gustine, 248 P. 

910, 199 CaL 251. 

44 C.J. P 90 note 82 la]. 

59. Ark.—^Rogers v. Sangster. 23 S. 
W.2d 618, 180 Ark. 907. 

60. Ark.—Rogers v. Sangster, supra. 
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fairness or unfairness of the contract®^ is permit¬ 
ted. The rule applies whether the officer acted alone 
on behalf of the municipality or as a member of the 
council or a board and, in the absence of a stat¬ 
ute providing otherwise, it applies even though the 
officer took no active part in negotiating®® or voting 
for the contract,®4 or procuring others to vote for 
it,65 or received no benefit therefrom,®® and even 
though he voted against the contract,®^ and it was 
more advantageous to the city than contracts pro¬ 
posed by other bidders.®® However, the influence 
of the rule does not extend to action which is purely 
legislative, and not contractual, such as voting for 
a zoning ordinance, even though a member of the 
council voting for the ordinance subsequently erects 
and maintains a business building in an area zoned 
for business.®® 

Effect of statutory or charter provisions. Char¬ 
ter or statutory provisions expressly relating to mu¬ 
nicipal contracts in which municipal oflicers are 
personally and financially interested are?® or are 
not?^ accorded effect accordingly as they are or 
are not applicable. However, since the rule invali¬ 
dating city contracts on the ground of personal in¬ 
terest of a city officer or employee therein is ground¬ 
ed on reasons of public policy, as discussed supra § 
988, if the interest is shown, the rule operates to 
invalidate the contract, even though the statute, 
strictly construed, would seem merely to disqualify 


or penalize the officer violating its provisions?® or 
not to refer at all to contracts in which particular 
officers were interested,?® and the application of the 
rule is mandatory', even though a statute, strictly 
construed, would seem to make its application dis¬ 
cretionary with the council or other governing 
body of the municipality,?^ and its application to all 
city contracts, vitiated by the officer’s interest there¬ 
in, is called for, even though the invalidating stat¬ 
ute refers to a particular class only of such con¬ 
tracts.?® So also, a city contract in which a city em¬ 
ployee has an interest is void, even though the stat¬ 
ute invalidates only contracts in which city officers 
have an interest,?® and a contract for the purchase 
of supplies from a city officer is void, even though 
the statute invalidates only contracts for work or 
services'of a city officer.?? 

Contracts for public works or improvements. 
Improvement contracts in which councilmen or offi¬ 
cers are directly or indirectly interested are void,?® 
and a contract void under the terms of a general 
statute, because of the interest therein of a city offi¬ 
cer, will not be validated by a curative act legalizing 
all contracts of a particular city but not in express 
terms exempting such contracts from the operation 
of the general statute.?® It has been held that the 
general rule as to invalidity applies to city contracts 
for the construction of public works, even though 
pa 3 rments therefor are provided for by private 


61. Ark.—^Rogers v. Sangster, supra. 

Tact iliat contxaot Is fair aad ffae 
from fraud, does not prevent applica¬ 
tion of the rule.—^Trainer v. City of 
Covington, 1S9 S.E. 842. 1S3 Ga. 759. 
62L Mo.—Githens v. Butler County, 
165 S.W.2d 630. 330 Mo. 295. 

63. Cal.—Stockton Plumbing, etc., 
Co. V. Wheeler, 229 P. 1020, 68 Cal. 
App. 592. 

Ohio.—Bellalre Goblet Co. v. Find- 
las’’, 5 Ohio Cir.Ct. 418, 3 Ohio Cir. 
Dec 205. 

64. Ala —^Bnsley v. Hollingsworth, 
54 So. 95. 170 Ala. 396, Ann.Cas. 
1912D 652. 

Ga.—Trainer v. City of Covington, 
189 S E 842, 183 Ga. 759. 

Va.—City of Bristol v. Dominion Nat. 
Bank, 149 S.E. 633, 153 Va. 71. 

66. Ga.—Trainer v. City of Coving¬ 
ton, 189 S.E. 842, 183 Ga. 769. 

6& N.T.—Seaman v. New York, 159 
N.T.S. 563, 172 App.Dlv. 740, af¬ 
firmed 121 N.E. 889, 225 N.Y. 648. 

87. Pa.—^Kennett Electric Light Co. 
V. Hennett Sauare, 4 Pa.Dist 707, 
8 Kulp 105. 

68. Cal.—Stockton Plumbing, etc., 
Co. V. Wheeler, 229 P. 1020, 68 Cal. 
App. 592. 


69. Va.—Blankenship v. City of 
Richmond, 49 S.E.2d 321, 188 Va. 
97. 

Tenn.—State v. Perklnson, 19 S. 
W.2d 254, 159 Tenn. 442. 

Ooxnprehenslve provisions 

Some charter and statutory provi¬ 
sions of this nature are broad and 
comprehensive In respect of the con¬ 
tracts subject thereto. 

Cal.—Salada Beach Public Utility 
Diet. V. Anderson, 123 P.2d 86, 50 
Cal.App.2d 306. 

Mass.—Clover Hill Hospital v. City 
of Lawrence, 52 N.E.2d 400, 315 
Mass. 284. 

Qpod faith 

(1) Even though the official con¬ 
tracted In good faith, a statutory 
rule was applied.—State v. Perkln¬ 
son, 19 S.W.2d 254, 169 Tenn. 442. 

(2) Question of good faith was 
not an issue In an action Involving 
the contract—Grady v. City of Liv¬ 
ingston, 141 P.2d 846, 115 Mont 47. 

71. Ark.—^Little Rock St. Improve¬ 
ment Dlst. No. 508 V. Taylor, 40 
S.W.2d 786, 184 Ark. 92. 

Fla.—City of Xeesburg v. Ware. 163 
So. 87, 113 Fla. 760. 

N.J.—Downs V. Mayor and Common 
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Council of City of South Amboy, 
185 A. 15, 116 N.J.Law 511. 

44 C.J. p 90 note 89. 

72. Ky.—^Bradley, etc., Co. v. 

Jacques. llO S.W. 836, 33 Ky.L. 618. 
N.J.—Cordingley v. Borough of Man¬ 
hattan, 171 A. 158, 12 N.J.M18C. 
331. 

73: Ind.—^New Carlisle v. Tullar, 110 
N.E. 1001, 61 Ind.App. 230. 

44 C.J. p 91 note 93. 

74. Cat—Stockton Plumbing, etc., 
Co. V. Wheeler, 229 P. 1020, 68 Cal. 
App. 592. 

44 C.J. p 91 note 94. 

75. N.Y.—Smith v. Albany, 61 N.T. 
444. 

44 CU. p 91 note 95. 

78. N.Y.—Sebring v. Stamer, 197 
N.Y.S. 201, 119 Mlac. 651, 668. 

44 C.J. p 91 note 96. 

77. Iowa.—Bay v. Davidson, 111 N. 
W. 25, 133 Iowa 688, 119 AmJ3.R. 
650. 9 L.R.A.,N.S., 1014. 

78. Ark.—^Phllpot v. Taylor, 16 S.W. 
2d 4, 179 Ark. 366. 

44 C.J. p 92 note 13. 

79. Ind.—Benton v. Hamilton, 11 N- 
E. 288, 110 Ind. 294. 
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gifts ;80 but a statute forbidding municipal officials 
to be interested in contracts for municipal improve¬ 
ments to be made at municipal expense does not 
apply where improvements are to be made at the ex¬ 
pense of railroad companies.®! 

Purchase or conveyance of property. The gen¬ 
eral rule as to invalidity of municipal contracts in 
which officers are interested applies to the purchase 
and conveyance of property by or from municipal 
officers, and contracts and conveyances by or to 
them have been held void, solely because of the re¬ 
lation,®® although they took no active part in ne¬ 
gotiating or concluding the purchase;®® and the 
common-law rule is not abrogated because a statute, 
enunciating the rule, does not in terms interdict 
contracts of sale.®^ A conveyance to a city, void 
on this ground, will not be aided by the fact that 
the conveyance is made through an intermediate 
transferee in a fraudulent attempt to evade the op¬ 
eration of the rule,®® or in violation of the officer’s 
fiduciary obligations to the city imposed on him 
by reason of his official relation thereto.®® Even 
where a statute not merely permits, but directs, the 
conveyance by the city to a particular corporation 
named, of land up to a certain amount, leaving the 
quantity and terms to the discretion of a city board, 
such discretion cannot be legally exercised if a 
member of the board is also a member of the pur¬ 
chasing body, and a conveyance based thereon is 
void,®7 

Under some diarters and statutes, however, the 
conveyance of property between a city and a city 


officer as parties is voidable only at the instance of 
the city, and, where this is so, the validity of the 
transaction cannot be impeached if the city does 
not act to have it set aside,®® nor can it be im¬ 
peached in a later transaction even by the city itself 
for the purpose of justifying its refusal to perform 
a contract of purchase of the same property from 
an outsider whose title depends on the validity of 
the earlier transaction.®® Also, in some jurisdic¬ 
tions, it has been held that a conveyance by a city 
to a city officer is valid if the latter takes no part in 
the transaction officially.®® A statute providing that 
an officer shall not be interested in any contract for 
the sale or furnishing of supplies or materials to or 
for the use of the municipality does not apply to a 
sale without a prior contract,®! a sale of real es¬ 
tate,®® a contract to furnish services,®® or a con¬ 
tract for the loan of money.®^ 

A lease of municipal property to the mayor and 
aldermen is contrary to public policy and void;®® 
and a lease to the municipality of property in which 
the mayor has an interest is within the interdiction 
of a statute.®® 

Emergency contracts. It has been held that the 
rule invalidating city contracts in which a city offi¬ 
cer has an interest, discussed supra § 988, does not 
apply to a contract between the city and one of its 
own officers in an emergency where it is shown that 
the making of the contract was an immediate neces¬ 
sity and that there was no one other than the city 
officer with whom it could have been made.®^ How¬ 
ever, this exception should not be extended to ordi- 


80. Mo.—state v. White, App., 282 
S.W, 147. 

44 CtJ. p 91 note 8. 

81. Njr.—Downs v. Mayor and Com¬ 
mon Council of City of South Am¬ 
boy, 185 A. 15, 116 N.J.Law 611. 

SSL Fla.—^Town of Boca Raton v. 
Raulerson. 146 So. 576, 108 Fla. 
376. 

Ga.—^Trainer v. City of Covington, 
189 S E. 842. 188 Ga. 759. 

Wyo.—Oorpna Jnxia cited la Quack- 
enbush v. City of Cheyenne, 70 P. 
2d 577. 579. 52 Wyo. 146. 

44 C.J. p 92 note 17. 

Recovery on quasi contract for prop¬ 
erty retained and used see supra i 
988. 

Sale of bonds issued by public util¬ 
ity district to director of district 
was a contract within statute pro¬ 
hibiting any director or other officer 
of district from being interested in 
any contract awarded by board of di¬ 
rectors, and sale was therefore void, 
but validity of bonds was not affect¬ 
ed thereby.—Salada Beach Public 
Utility Diet. V. Anderson. 128 P.2d 86, 
AO CaLApp.2d 806. 


83L Ga.—^Trainer v. City of Coving¬ 
ton, 189 S.E. 842, 188 Ga. 759. 

44 aj. p 93 note 17. 

8^ Iowa—Bay v. Davidson, 111 N. 

W. 25. 183 Iowa 688, 694. 

44 C.J. p 93 note 18. 

85. Minn.—^Minneapolis v. Canter¬ 
bury, 142 N.W. 812, 122 Mmn. 801. 
48 L.R.A..N.S., 842, Ann.Caa.l914D 
804. 

44 CJ. p 92 note 20. 

86. Minn.—^Mmneapolis v. Canter¬ 
bury. supra. 

44 C.J. p 92 note 21. 

Batalning interest in deed to dty 
Where mayor, who was ez officio 
member of park board, took title 
temporarily and paid for land desired 
by park board and agreed to convey 
the land by warranty deed on being 
reimbursed, he was a fiduciary, and 
insertion in deed of provision for 
reversion to grantor, his heirs or as¬ 
signs. if land or any part thereof 
should not be used for park purposes, 
was void as against public policy 
and illegal under statute.—Halliday 
V. Norfolk & W. Ry. Co., Oluo App., 
62 N.E.2d 716. 


87. CaL—San Diego v. San Diego, 
etc., R. Co., 44 Cal. 106. 

88- N.T.—People v. Brennan, 89 
Barb. 522. 

89. N.Y.—^People v. Brennan, supra. 

44 C.J. p 93 note 26. 

90- Mass —^Tucker v. Howard, 122 
Mass. 629. 

91. Pa.—Commonwealth v. Hlllblsh, 
1 Pa.Dist 70S, 12 Pa.Co. 26. 

99. Pa.—^Trainer v. Wolfe, 2l A. 391, 
140 Pa. 279. 

93. Pa.—Conner v. Blue Line Trans¬ 
fer Co., 59 Pa.Di8t. & Co. 535. 30 
DeLCo. 435, 89 Mun.Li.R. 51. 

94b Pa.—^Long v. Liemoyne Borough, 
71 A. 211, 222 Pa. 811, 318, 21 laSEL 
A.,N.S., 474. 

44 CJ. p 91 note 99. 

95. Ark.—Rogers v. Sangster, 28 S. 
W.2d 613. 180 Ark. 907. 

98. N.J.—Cordingley v. Borough of 
Mendham. 171 A. 158. 12 N.J.MiSG. 
831. 

97. PaL—^Wilson v. Montrose Bor¬ 
ough. 12 PaDist. 734, 28 Pa.Oa 
805. 

44 CJ. p 92 note 8. 
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nary emergencies and, where the contracting of¬ 
ficial does not sustain the burden of proving the im¬ 
perious necessity for making the contract and that 
the necessity was not brought about by his own 
fault or neglect, the contract is within the rule and 
void.® 3 

§ 991. What Constitutes “Interest” in Con¬ 
tract 

a. In general 

b. Interest as partner, stockholder, or 

employee of contractor 

B. In General 

The Interest of an officer which will Invalidate a mu¬ 
nicipal contract may be direct or Indirect; but it must be 
of a private or personal, as well as of a financial or pe¬ 
cuniary nature, and not merely a o«neral or sentimental 
interest. 

The general rule, discussed supra § 988, as to the 
invalidity of a municipal contract in which an officer 
of the municipality is interested applies regardless 
of the amount of the interest of the officer;^ but it 


is said to be impossible to state a general definition 
of the “interest” of the officer which will render the 
rule applicable.® Wliile the interest may be either 
direct or indirect,® a particular indirect interest may 
be too remote,^ and, where the interest of the offi¬ 
cial is not direct, each case is to be considered on 
its special facts.^ 

An interest to invalidate the contract must be of 
a personal or private nature,® so that an interest in¬ 
cident to a membership in an association organized 
for the public welfare and not for profit will not 
have that effect.^ It must be an interest in the sub¬ 
ject matter of the contract itself as distinguished 
from outside interests of the city officer incidentally 
affected by the making of the contract;® but it has 
been held that the interest need not flow directly 
from the contract itself® and that it may be an in¬ 
terest the fruition of which is postponed, as well as 
one which is immediate.^® A general^! or senti¬ 
mental^® interest is not sufficient; and it is usually 
considered that the disqualifying interest must be 
of a financial or pecuniary nature but there is 


BCatter not pozmlttliv of delay 
Where council of five members 
voted to vacate streets for extension 
and electrification of railroad Une, If 
act was auasl-Judlclal. three council- 
men who owned stock In and were 
employees of interested railroads 
were not dlsQualifled to vote, since 
without them there would have been 
no body to pass on matter which 
would not permit of delay.—Downs v. 
Mayor and Common Council of City 
of South Amboy, 186 A. 15, 116 N.J. 
Law 611. 

9& Ky.—^Byme, etc.. Coal Co. v. 
Louisville, 224 S.W. 888, 189 Ky. 
346. 

99. Ind.—^McNay v. Lowell, 84 
778, 41 lnd.App. 627. 

1. Mo.—Glthens v. Butler County, 
166 S.W.2d 650, 350 Mo. 295. 

Pa.—Lindsey v. Philadelphia^ 2 Pbi^ 

212 . 

& Mo.—Gitbens v. Butler County, 
1*65 S.W.2d 650, 350 Mo. 295. 

3. Mo.—Glthens v. Butler County, 
supra. 

N.T.—Yonkers Bus v. Maltble, 28 N. 
Y.S.2d 87. affirmed 23 N.Y.S.2d 91. 
260 App.Dlv. 893. 

4. Mo.—Glthens v. Butler County, 
165 S.W.2d 650. 850 Mo. 296. 

ICatnal Intsarsst la oozporatloa 
Contract for Uffhtlngr city was not 
illesnl because councilman partici¬ 
pating; In the transaction was man¬ 
ager of mercantile corporation In 
which prominent stockholder of elec¬ 
tric company was a stockholder, the 
interest of the councilman under 
such circumstances being too remote 
and speculative to warrant an as¬ 


sumption that the contract was af¬ 
fected'thereby.—Hotchkiss V. Moran, 
293 P. 148. 109 Oal.App. 821. 
sale to parson. saUlng to oontraotor 
Pact that alderman sold gasoline to 
person from whom successful bidder 
for garbage disposal contract pur¬ 
chased gasoline did not disqualify 
alderman from voting to let garbage 
disposal contract.—^Panozzo v. City 
of Rockford, 28 N.E.2d 748, 806 Ill. 
App. 448. 

Compensation 

Pact that city engineer was to re¬ 
ceive, end did receive, a specified per 
cent of total contract price of all 
paving work did not render paving 
contract void.—Parley v. Uvalde 
Paving Co., Tex.CivALpp., 74 3.W.2d 
288. 

5. Mo.—Glthens v. Butler County, 
166 S.W.2d 650, 850 Mo. 295. 

& 111.—Corpus Jluds q,iioted In Pur- 
long V. South Park Com’rs, 172 N. 
B. 757, 760, 840 IlLApp. 363. 

Pa.—Wilson V. City of New Castle, 
152 A. 102, SOI Pa. 868-<tewford 
V. Clifton Heights Borough, 11 Pa. 
Dlst 680. 

Wyo.—Corpus gnris quoted la Quack- 
enbush v. City of Cheyenne, 70 P. 
2d 677, 679. 52 WYo. 146. 

7. IlL—Corpus Juris quoted la Pur- 
long V. South Park Com'rs, 172 N. 
B. 757, 760, 340 IlL 863. 

Wyo.—Corpus Juris quoted la Quack- 
enbush v. City of Cheyenne, 70 P. 
2d 677, 679, 52 Wyo. 146. 

44 C.J. P 98 note 36. 

& Pa.—^Wilson V. City of New 
Castle, 162 A. 102, 801 Pa. 358. 

44 C.J. p 98 note 86. 
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9. N.Y.—^Yonkers Bus v. Maltble, 
28 N.Y.S.2d 87, affirmed 23 N.Y.S. 
2d 91, 260 App.Div. 893. 

10. N.Y.—Yonkers Bus v. Maltble, 
supra. 

IL Pa.—Wilson V. City of New 
Castle, 152 A. 102, SOI Pa. 858. 

12. Pa.—Wilson v. City of New 
Castle, supra. 

Wash.—^Mumma v. Town of Brews¬ 
ter, 24 P.2d 438. 174 Wash. 112. 
Mayor's aoqn alu tanceshlp with in¬ 
dividual to whom contract for collec¬ 
tion and removal of garbage was 
awarded and fact that mayor favored 
giving him the contract did not war¬ 
rant Judicial Interference with award. 
—Slocum v. City of Medford, 18 N. 
E.2d 1013, 302 Mass. 251. 

13. Ill.—Panozzo v. City of Rock¬ 
ford. 28 N.B.2d 748, 806 llLApp. 
443. 

Mo.—Glthens v. Butler County, 165 
S.W.2d 660. 850 Mo. 295. 

N.Y.—^Yonkers Bus v. Maltble, 28 
N.Y.S.2d 87, affirmed 23 N.Y.S.2d 
91, 260 App.Dlv. 893. 

Pa.—^Wilson V. City of New Castle, 
152 A. 102, 801 Pa. 868. 

Wash.—^Mumma v. Town of Brews¬ 
ter. 24 P.2d 488, 174 Wash. 112. 

Obtainliig employinsat for other pe]r- 

BOBS 

Pact that previously successful 
bidder for garbage disposal contract 
with city employed certain employees 
at request of city alderman, without 
alderman receiving any pecuniary 
consideration because of such em¬ 
ployment. did not disqualify aider- 
man from voting to award another 
garbage disposal contract to same 
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also authority to the contrary and it is held that 
the disqualif 3 ring interest may be any interest which 
prevents the oflScer from exercising absolute loyalty 
and undivided allegiance to the best interest of the 
city.15 At any rate, a pecuniary interest in the con¬ 
tract is sufficient to render the general rule applica- 
ble.ifi 

Interest as creditor. The indebtedness of the 
contractor to a municipal officer does not necessa¬ 
rily make the officer interested in the contract, 
but, in view of the circumstances, it may do so,^^ 
and whether it does so is to be determined from the 
facts in evidence.^® Where the municipality lets 
the contract to a company which is indebted to an¬ 
other company, and the mayor is an officer of the 
latter company, his interest is not such a personal 
interest as will render the contract void .20 

Interest as materialman. If an officer’s contract 
for the sale of materials to the contractor is entered 
into after the making of the principal contract, the 
latter is not invalidated, in the absence of any un¬ 
derstanding or agreement at the time the prindpal 
contract was made that the officer should have the 
subcontract for the furnishing of the materials.®^ 

Interest in mortgage. The interest of a munici¬ 
pal officer in a mortgage on property conveyed or 
leased to the municipality is sufficient to avoid the 
conveyance or lease.®^ 

Interest of spouse or relative. A municipal offi¬ 
cer has a sufficient interest to invalidate a munici¬ 


pal contract with his wife :-3 but at is otherwise as 
to a municipal contract with a relative or kinsman, 
such as a son, of the officer®^ unless there is proof 
that the officer has a pecuniary interest in the con¬ 
tractus or the interest of the contractor is merely 
nominal in order to cover up the real interest of the 
city officer.®fi An alderman or other city officer is 
not disqualified to vote on the award of a municipal 
contract to a company or person by the fact that his 
son or other relative is an officer or employee of 
such company or person and a municipal con¬ 
tract is not invalid on the ground that the contrac¬ 
tor’s son is an employee both of the contractor and 
the city where there is no conflict of duty or hours 
of employment in the two positions and it affirma¬ 
tively appears that the son has no interest in the 
contract®® 

b. Interest as Partner, Stockholder, or Employee 
of Contractor 

Subject to quelfflcatlon In some etates, the general 
rule as to the Invalidity of a municipal contract In which 
an officer is Interested is considered applicable where a 
municipal officer is a member, stockholder, or employee 
of a firm or corporation contracting with the municl* 
pallty. 

Cases are numerous wherein a municipality was 
brought into contractual relation with firms or com¬ 
panies, of which a councilman or other city officer 
was a member, stockholder, or employee, and the 
courts have usually applied the general doctrines to 
the undoing of such contracts, just as though the 
officers were individually interested.®® It is not 


person.—^Panozzo v. City of Rockford, 
28 N.E.2d 748, 306 IlLApp. 443. 

14, CaL—^Miller v. City of Maj:*tlne 2 E, 
82 P.2d 519, 28 Cal.App.2d 364. 

16. Cal.—MUler v. City of Martinez, 
supra. 

16. Or.—Strowbrldge v. City of Chll- 
oquln, 280 P. 657, 130 Or. 444. 

44 C.J. p 93 note 31. 

17. Me.—^Tuscan ▼. Smith, 158 A. 
289, 180 Me. 86, 73 A.L.R. 1844. 

Wls.—Reetz v. Kltch, 288 N.Vy. 348, 
280 Wls. 1. 

18. Me.—^Tuscan v. Smith, 153 A. 
289, 180 Me. 86, 78 A.L..R. 1844. 

19. Ill.—^Panozzo v. City of Rock¬ 
ford, 28 N.K2d 748, 806 IlLApp. 
443. 

Court Is not oonoemed with teolu 
sloal relationship between contractor 
and officer, but will look behind veil. 
—Tuscan v. Smith, 168 A. 289, 130 
Me. 86, 78 A.L.R. 1844. 

50. Fa.—^Wilson v. dty of New 
Castle, 152 A. 102, 801 Ps. 858. 

51. Mich.—^People v. Sonthem Sure¬ 
ty Co., 165 N.W. 769, 199 Mich. 80. 

44 aj. p 95 note 69. 


88. N.J.—Cordinslej’ v. Borough of 
Mendham, 171 A. 158, 12 N.J.MiBC. 
8S1. 

Ohio.—^Marsh v. Hartwell, 4 Ohio 
S. & C.P. 64, 2 Ohio N.P. 889. 

83. Mo.—Githens v. Butler County, 
165 &W.2d 650, 350 Mo. 295. 
m oommnnity property state 
Wash.—^Beakley v- City of Bremer¬ 
ton, 105 P.2d 40, 6 Wash.2d 670. 
Purchase of land hy city from wife 
Mich.—Woodward v. Wakefield, 210 
N.W. 822, 236 Mich. 417. 

N.J.— Sturr v. Elmer. 67 A. 1069, 75 
N.J.Iiaw 443. 

a4b Mich.—^Lewldk ▼. Glazier, 74 N. 

W. 717, 116 Mich. 493. 

44 C.J. P 93 note 32. 

85. HL—^Panozzo v. dty of Rock¬ 
ford, 28 N.E.2d 748, 896 IllApp. 
448. 

86ii Ey.—^Bomsteln v. LoulsvlUe 
School Board, 122 S.W. 522, 187 Ey. 
108. 

87. Ill.—Fanozzo v. City of Rock¬ 
ford, 28 N.E.2d 748, 306 IlLApp. 
443. 

Wls.—Edward E. Gillen Co. v. Mil¬ 
waukee, 188 N.W. 879, 174 Wls. 862. 
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88b N.T.—Anderson v. City of New 
York, 17 N.Y.S.2d 326. 258 App.DlY. 
588. 

89. Ark.—Ganntt v. Arkansas Pow¬ 
er & Light Co., 74 S.W.2d 282. 189 
Ark. 449—^Phllpot v. Taylor, 16 Sw 
W.2d 4,179 Ark. 356. 

CaL—Miller v. City of Martinez, 82 
P.2d 519, 28 CaLApp.2d 364—^Hobbs, 
Wall & Co. V. Moran, 293 P. 145, 
109 Cal.App. 316. 

Fla^—City of Stuart v. Green, 23 So 
2d 831. 166 Fla. 651—dty of Lees¬ 
burg T. Ware, 153 So. 87, 113 Fla. 
760. 

Ey.—Douglas v. Pittman, 39 S.W.3d 
979, 239 Ey. 648. 

Mass.—Clover Hill Hospital v. City 
of Lawrence, 52 NJB.2d 400, 316 
Mass. 284. 

Neb.—Oorpug Aria quoted in City of 
Lincoln v. First Nat. Bank. 19 N. 
W.2d 156, 160, 146 Neb. 221. 

N.J.—Gland v. Mayor and Council of 
Borough of North Arlington. Berg¬ 
en County. 179 A. 880, 13 N.J.Mlae. 
521. 

Ya.—City of Bristol v. Dominion Nat. 
Bank, 149 S.E. 682, 168 Va. 71. 
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necessary to show actual fraud, dishonesty, or loss 
in order to invalidate the transaction.^^ It must ap¬ 
pear, however, that some benefit, direct or indirect, 
could or would reasonably accrue to the contracting 
corporation or firm-31 

The rule applies regardless of the value of the 
interest held^^ and of the fact that the officer held 
the stock merely as collateral for payment of a 
debt,33 and regardless of any device employed to 
evade the statute prohibiting such contracts.34 The 
rule does not apply where the contract is made with 
a corporation in which the city officer has been, 
but is no longer, a stockholder,35 even though as an 
original subscriber to the stock he remains contin¬ 
gently liable to the extent of his unpaid subscription 
for the debts of the corporation ;35 nor does the 
rule apply where the function of the city council in 
the making of the contract is merely ministerial, the 
performance of a duty imposed on it by some man¬ 
datory provision in the statute.37 A transaction in¬ 
volving the borrowing of money by a borough from 
banks in which borough officials are interested does 
not fall within the ban imposed by the common law 
or a statute ;38 and a person is not precluded from 
taking work on his individual account because his 
general business partner is a member of the munici¬ 
pal board.35 

Modification or abrogation of rule. In some ju¬ 
risdictions the stringency of the rule has been 
somewhat relaxed to permit valid contracts between 
a city and firm or corporation, even though a mem¬ 
ber of the city council is interested in the firm or 
corporation as partner or stockholder and a statute 


is violated thereby, provided the contract is the act 
of a majority who are qualified to vote;^3 but if, 
in order to make up the majority, it is necessary to 
include the vote of one disqualified under the statute 
the contract is void.^^ In other jurisdictions there 
is a further modification of the rule as to the amount 
of interest which it is necessary to show, the modi¬ 
fied rule being that it must be large enough to give 
rise to a real conflict of interest.'*3 Other decisions 
are flatly opposed to the general rule and hold that 
the fact that certain members of the city council 
are also stockholders in the contracting company 
does not, per se, invalidate the contract.^ 3 An¬ 
other view is that there is no rule in equity em¬ 
powering a court to penalize a private corporation 
on the ground that one of its agents violated his 
trust as a municipal officer by being interested in a 
contract with the corporation.^^ 

Salaried employee or officer. It has been held 
that the fact that the city officer was a salaried 
employee of the contracting corporation did not in¬ 
validate the contract, in the absence of evidence 
that the amount of his compensation was dependent 
in any way on the making of the contract.^® Where 
an alderman is serving as president of the contrac¬ 
tor without salary or other compensation during his 
term of public office, the contract is valid if he is 
in fact merely a nominal officer of the company and 
has no interest in its progress or prosperity 3 but 
the contract is invalid where he has more than a 
nominal interest in the company and he so acts in 
its behalf that money or other valuable considera- 


WIs—Reetz v. Kltch, 283 N.W. S48. 

230 Wis. 1. 

44 aJ. p 93 note 37. 

PaymexLtB by a city to a contractor 
under such contracts are 111c eil.— 
Matter of Montfcello. 205 N.Y.S. 839, 
123 Misc. 556. affirmed 206 N.Y.S. 970, 
211 App.Dlv. 826. 

Oonaected ooatracts 

A city contract otherwise valid Is 
Invalidated by a later contract pro¬ 
viding* for Its performance, entered 
Into between the contractor and an 
outside firm or corporation in which 
a member of the city council has an 
interest.—^McManus v. Scheele, 40 So. 
535. llfi La. 72—44 C.J. p 94 note 40. 

3a Cal.—Hobbs. Wall & Co. v. Mor¬ 
an, 293 P. 145, 109 Cal.App. 816. 

81. Ga.—Smith v. Winder, 96 S.E. 

14. 22 Ga-App. 278. 

44 C.J. p 93 note 39. 

88. N.J.—^Foster v. Cape May. 36 A- 
1089, 60 NJr.Law 78. 

88. N.J.—Foster v. Cape May. supra. 


84. Ky.—Jacques v. Louisville. 106 
S.W. 308. 32 Ky.L. 674. 

35. Neb.—^Broken Bow v. Broken 
Bow Waterworks Co., 77 N.W. 
1078, 57 Neb. 548. 

Sa Neb.—Broken Bow v. Broken 
Bow Waterworks Co., supra. 

37. Ind.—^Kokomo v. State, 57 Ind. 
162. 

44 C.J. p 94 note 49. 

3a NJr.—-Wakefield v. Borough of 
CaldweU, 152 A. 697. 9 N.J.Mlsc. 
44. 

39. N.J.—^Moreland v. Passala 42 A. 
1058, 63 N.J.Law 208. 

4a pa.—^Marshall v. Ellwood City, 
41 A. 994. 189 Pa. 848, 364. 

44 C.J. p 94 note 52. 

Divazgent lower ooort deolsloas 

(1) It has been held that the rule 
applies regardless of whether or not 
the disqualified councilman voted for 
the contract.—^Philadelphia v. Dur¬ 
ham, 16 Pa.DisL 81. 

(2) Also it has been held that the 
rule applies regardless of how the 
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councilman voted.—^Kennett Electric 
Light Co. V. Kennett Square, 4 Pa. 
Dlst. 707, 8 Eulp 106. 

4L Pa.—Trainer v. Wolfe, 21 A. 891, 
140 Pa. 279—Milford v. Milford 
Water Co., 17 A. 186, 124 Pa. 610, 8 
L.R.A. 122. 

42. Wls.—Edward E. Gillen Co. v. 
Milwaukee, 183 N.W. 679, 174 Wls. 
363. 

44 C.J. p 94 note 64. 

4a AIcl—E nsley v. Hollingsworth, 
64 So. 95. 170 Ala. 896. Ann.Cas. 
1912D 652. 

44 C.J. p 94 note 55. 

44. Mont.—Grady v. City of Living¬ 
ston. 141 F.2d 846, 115 Mont. 47. 

45. Pa.—^Dunlap v. Philadelphia, 13 
Wkly.NC. 98. 

Wash.—^Mumma v. Town of Brews¬ 
ter, 24 P.2d 438, 174 Wash. 112. 

4a N.Y.—^Yonkers Bus v. Maltbie, 
23 N.Y.S.2d 87. affirmed 23 N.Y.a 
2d 91, 260 App.Dlv. 893. 
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tion will reasonably accrue to bim in exchange for 
his activity^^ 

Where the contractor is a Public utility company 
and is obligated by law to furnish gas or electricity 
to the city on demand, it has been held that the rule 
does not apply ;48 but it has also been held that the 
fact that electric rates are fixed by a state board is 
not material's The acceptance of compensation by 
city officers for services connected with the per¬ 
formance of a contract which they in behalf of the 
city had made with a public service corporation has 
been held not in itself to invalidate the contract 
where the services were not such as they were ob¬ 
ligated by the statute to perform.^® 

§ 992. Accrual, Suspension, or Termination 
of Interest 

In the absence of a statute to the contrary, a person 
may. without Invalidating the contract, enter Into, or 
become Interested In, a municipal contract before he be¬ 
comes, or after he ceases to be, a municipal officer, or 
he may become Interested In the contract after It Is 
made and while he la still an officer, provided there was 
no conspiracy or criminal understanding between the 
contractor and the officer when the contract was entered 
Into. 

The interest must exist at the time the contract 
is made.^1 If at the time a contract is executed no 
officer of the city has a pecuniary interest in it, it is 
valid,and it will not be invalidated merely be¬ 
cause an officer subsequently acquires an interest 
therein,68 provided there is no evidence of any con¬ 
spiracy or criminal understanding between the con¬ 
tractor and the city officer at the time the principal 
contract was entered into;®^ but a subsequent as¬ 
signment of an interest in the contract to a city 
officer will itself be void where the latter’s private 


interests under the assignment conflict with his du¬ 
ties as a public officer;®® and if the agreement giv¬ 
ing a city officer an interest in a city contract is 
made after the bids therefor are opened, but be¬ 
fore acceptance, the principal contract is void.®® 

A contract will not be invalidated because made 
with a person who became a city officer after it was 
executed®7 unless his appointment as city officer was 
contemplated by the parties at the time the contract 
was made and was so related to the subject matter 
thereof as to bring it within the reason of the rule.®® 

Leave of absence, A contract void because of a 
city employee’s interest therein cannot be validated 
merely by granting the employee a leave of absence 
from his regular duties while acting under the con¬ 
tract.®® 

Retirement of officer. An officer may not vali¬ 
date a void contract by resignation after assuming 
the contractual relation;®® but it seems that he may 
by resignation qualify himself to bid for a contract 
authorized by his vote while a member of the coun- 
cil,®i and it has been held that, if a city officer re¬ 
signs in good faith, at any time before the execu¬ 
tion of the contract, the contract is not invalidated 
by his having held an official position during the 
negotiations leading up to the contract®® or by his 
later reappointment to office.®® After the expira¬ 
tion of his term of office, a person may become a 
member of a contracting firm without invalidating 
the contract made while he was in office.®^ A con¬ 
clusion differing from the foregoing rules may, 
however, be called for if a statute extends the dis¬ 
qualification for a certain period of time after a mu¬ 
nicipal officer ceases to be such.®® 


47. N.T.—^Yonkers Bus v. Maltble, 
Bupra. 

4a Cal.—Capital Gas Co. v. Younsr, 
41 P. 869, 109 Cal. 140. 29 L..R.A. 
4168—^Hotchkiss v. Moran, 298 P. 
148, 109 Cal.App. 821. 

48. Wash.—^Mumma v. Town of 
Brewster, 24 P.2d 438, 174 Wash. 
112 . 

50. N.Y.—-Nlcoll Y. Sands, 29 N.K 
818. 131 N.Y. 19. 

44 C.J. p 94 note 56. 

51. iCy.—Collinsworth y. City of 
Catlettsburgr, 82 S.W.2d 982, 286 
Ey. 194. 

sa m.—Corpus Juris gnoted In 
Collinsworth y. City of Catletts- 
burg, 32 S.W.2d 982, 983, 236 IIL 
194. 

44 G.J. p 96 note 62. 

sa Ey.—corpus Jnxls gnoted in 
Collinsworth v. City of Catletts- 


burg, 82 S.W.2d 982, 983, 236 Ey. 
194. 

44 C.J. p 95 note 63. 

64. Ey.—CorpiiB Jnzls gnoted In 
Collinsworth v. City of Catletts- 
burg, 82 S.W’.2d 982, 983, 236 Ey. 
194. 

44 C.J. p 95 note 64. 

55. Iowa.—James y. Hamburg, 166 
N.W. 894, 174 Iowa 801. 

44 CJ. p 95 note 65. 

5a Tex.—^Meyers y. Walker, Civ. 

App., 276 S.W. 805. 

44 C.J. p 95 note 70. 

67. Cal.—^Beaudry y. Valdes, i8S Cal. 
269. 

44 C.J. P 95 note 66. 
sa Ill.—Eoons Y. Richardson, 227 
IlLApp. 477. 

44 C.J. p 95 note 67. 

59. N.Y.—Seaman y. New York, 169 
N.Y.S. 663, 172 App Dlv. 740, af¬ 
firmed 121 N.B. 889, 225 N.Y. 648. 
44 C-JT- P 95 note *68. 


60l Ill.—^Dwight y. Palmer, 74 Ill. 
296. 

61. Ill.—White Y. Alton, 37 N.B. 96. 
149 ILL 626. 

68. Pa.—Philadelphia y. Durham, 16 
Pa.DiBt. 81. 

6a Ey.—^Harmlson v. Prestonsburg, 
107 S.W. 337. 82 Ey.L. 864. 

64. Ey.—Collinsworth v. City of 
Catlettsburg, 82 S.W.2d 982, 286 
Ey. 194. 

6a Di Ohio 

(1) Under a statute **kn officer of a 
municipal corporation who has re¬ 
tired from the office to which he has 
been selected or appointed, may not 
be interested either directly or indi¬ 
rectly in any work or service for said 
corporation until the expiration of 
one year after his retirement from 
offlca He may not direct or control 
Its future policies while In office, and 
then upon retirement stand ready to 
acquire as an individual the harvest 
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D. ESSENTIALS AND REQUISITES 


§ 993. In Genera! 

In order to create a valid municipal contract. It Is 
necessary that the elements essential to good contracts 
be present. 

As in the case of contracts generally, in order to 
create a valid municipal contract it is necessary 
that, in addition to the existence of capacity and 
power to contract on the part of the city or its duly 
authorized officers or agents, discussed supra §§ 
976-987, the essential elements of a good contract be 
present.®® Thus there is no contract existing be¬ 
tween a city and a contractor where there is no 
meeting of minds either as to the subject matter or 
terms ;®7 or where an offer by one party is with¬ 
drawn before it is accepted by the other,®® or before 
the contract, as written, receives the final approval 
of the other;®® or vrhere the offer is not accepted;^® 
or where the acceptance is not made in the manner 
or within the time specified in the offer ;7i or where 
the acceptance varies in terms from the offer,^2 un¬ 


less the variation is so slight as not to interfere 
with a substantial acceptance of the offer.^® Also 
there is no contract where there is a want of mu¬ 
tuality,or where the contract is too indefinite,^® 
or where, although there has been substantial agree¬ 
ment, the parties recognize something remaining 
to complete its execution,7® or where there is an 
absence of a legally sufficient consideration.77 

The parties Tvill be bound, how-ever, where the 
negotiations disclose a completed contract and noth¬ 
ing remains to be done,^® or merely some immate¬ 
rial detail remains,7® or the detail remaining is to 
be supplied by reference expressly stated in the 
contract,®® or a postponement of performance is 
definitely provided for in the completed agree¬ 
ment.®^ There is no contract existing between a 
city and a contractor where no action is taken on 
an ordinance authorizing the contract.®® 

Pending proceeding to enjoin execution. It is im- 


whlch he has hoarded as a public 
officer, and this however honest he 
may be, and however competent."— 
Findlay v. Parker, 17 Ohio Oir.Ct. 
294, 801, 9 Ohio Cir.Dec. 710. 

(2) In a subsequent case, how¬ 
ever, the court, in upholdingr a sale 
of municipal property to an officer 
residing: two days before submitting 
his bid, expressly declined to follow 
Elndlay v. Parker, supra, and con¬ 
strued the statute as forbiddinsr, 
within one year afier a person ceas¬ 
es to be an officer, only his acts as 
commissioner, architect, superintend¬ 
ent, or engineer in work undertaken 
or prosecuted by the municipality.— 
Stone V. Osborn, 1B7 N.R 410, 24 Ohio 
App. 251. 

68. XJ.S.—City of Ft. Pierce v. Sco¬ 
field Engineering Co., CCA.Fla., 
57 F.2d 1026. 

87. Iowa—^Ketterman v. Ida Grova 
120 X.W. 641. 

44 CJ. p 96 note SO. 

Pacts held to show binding contract 
N.T.—^De Vito V. City of Mechanlc- 
ville, 297 N.T.S. 985, 261 App.Dlv. 
514. 

ea N.T.—Durkin v. New York, 96 N. 

Y.S. 1059, 49 Misc. 114. 

44 C.J. p 96 note 61. 

Withdrawal of bid see infra S 1003. 

69. Ind.—Van Camp v. Huntington, 
76 H.E. 1057, 39 Ind.App. 28. 

TO. Ga.—^NTational Surety Co. v. At- 
lanta^ 102 S.E. 175, 24 GaApp. 732. 
44 C.J. p 96 note 63. 

Aooeptanoa hy pezfonnaiioe 
Or.—^Wlnklebleck v. City of Portland, 
31 P.2d 637, 147 Or. 226. 

71. Md.—American Medicinal Spirits I 


Co. V. Mayor and City Council of 
Baltimore, 166 A. 407, 165 Md. 128. 

72. N,J.—^Maginnis v. Wildwood, 110 
A. 820, 94 N. J.Law 425. 

44 CJ. P 96 note 64. 

73. Ken.—^Martin v. Chanute, 119 P> 
377, 86 K&n. 26. 

44 CJ. p 96 note 85. 

74. XJ.S.—City of Vero Beach v. Rit- 
tenoure Inv. Co., CC.A.Kan., 113 
F.2d 269, certiorari denied 61 S.Ct. 
316. 311 U.S. 710, 85 L..Ed. 461. 

Kan.—City of Holton v. Kansas Pow¬ 
er & Light Co., 9 P.2d 675, 135 Kan. 
58. 

Contracts held valid 

(1) City's agreement to purchase 
from producer all electric current 
used by It for ten years was held 
not void for lack of mutuality.— 
City of Holton v. Kansas Power & 
Light Co., supra. 

(2) Contract whereby engineer 
agreed to perform preliminary work 
necessary for city to apply for fed¬ 
eral loan for water works project 
and to prepare final plans and super¬ 
vise construction for certain per cent 
of cost of project, provided city de¬ 
cided to construct project, was not 
invalid for want of mutuality or con¬ 
sideration or for indefiniteness.— 
Ward V. City of Big Spring, Civ. 
App., 161 S.W.2d 821, reversed on oth¬ 
er grounds City of Big Spring v. 
Ward. 1*69 S.W.2d 161, 140 Tex. 609. 

75b U.S.—City of Ft. Pierce v. Sco¬ 
field Engineering Co., C.C.A.Fla,, 
67 F.2d 1026. 

CoatrootB held not invalid for Ind^- 
tniteness 

(1) In general.—Ward v. City of 
Big Spring, Civ.App., 161 S.W.2d 821, 
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reversed on other grounds City of 
Big Spring V. Ward. 169 S.W.2d 161, 
140 Tex. 609. 

(2) A city's agreement, under ordi¬ 
nance, to pay one-fifth of maturing 
bonds and interest for each year to 
"any and all street improvement dis¬ 
tricts which may be hereafter 
formed" was not invalid for vague¬ 
ness.—City of Paris v. Street Im¬ 
provement Dlst. No. 2 of Paris. 175 
S.W.2d 199, 206 Ark. 926. 

76. Pa-—^Press Pub. Co. v. Pitts¬ 
burgh, 57 A. 76. 207 Pa. 628. 

44 C.J. p 96 note 86. 

77- N.C.—Jenkins v. City of Hender¬ 
son, 199 S.E. 37, 214 N.C 244. 

44 C.J. p 96 note 87. 

Consideration held sufficient 
Tex.—^Ward v. City of Big Spring, 
Civ.App., 161 SW.2d 821, reversed 
on other grounds City of Big 
Spring V. Ward, 169 S.W.2d 151, 140 
Tex. 609. 

7K Mo.—State ex rel. Kansas City 
Ins. Agents* Ass’n v. Kansas City, 
4 S.W.2d 427, 319 Mo. 886. 

44 C.J. p 96 note 88. 

79- Cal.—^People ▼. San Francisco, 
27 Cal. 655. 

44 C.J. p 96 note 89. 

80. N.Y.—Argus Co. v. Albany. 55 N. 
Y. 495, 14 Am.R. 298. 

81. Minn.—^Minneapolis v. Republic 
Creosoting Co.. 20l N.W. 414, 161 
Minn. 178, 183. 

44 C.J. p 97 note 91. 

8A La.—^Baltimore v. New Orleans, 
12 So. 878, 46 La.Ann. 526. 
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material that a legal proceeding for an injunction 
against the execution of the contract is pending, and 
the fact that the contract was executed at a partic¬ 
ular time in order to forestall such injunction does 
not affect its validity.®^ 

§ 994. Authorization or Approval of Pro¬ 
posed Contract 

a. In general 

b. By ordinance, resolution, or similar 

action 

a. In General 

A contract entered Into by or on behalf of a municipal 
corporation should be properly authorized or approved; 
and statutory provisions as to the method in which, or 
the persons by whom, a contract should be authorized 
or approved are controlling. 

A contract entered into by or on behalf of a 
municipal corporation should be properly authorized 
or approved,®^ or, as discussed infra § 1009, rati¬ 
fied; and there should be strict adherence to stat¬ 
utes providing the method by which, or the persons 
by whom, the contract must be authorized or ap¬ 


proved.®^ However, it is not necessary that a con¬ 
tract made by a duly authorized officer, for an au¬ 
thorized purpose and in the authorized way, should 
subsequently be approved by the city council, in the 
absence of a statute requiring such procedure.®® 
In any event, approval is required only for contracts 
which are within the scope of the statute providing 
for such approval ;®7 and a statute or charter pro¬ 
vision prescribing a special form of authorization 
is not applicable to contracts not within its terms.®® 

Where the authorization to make a certain con¬ 
tract runs to a particular officer, it has been held 
to be immaterial that such officer did not initiate 
the transaction or negotiate it, where he was pres¬ 
ent at the meeting at which the contract was pro¬ 
posed and did not oppose it.®® Where by prior ac¬ 
tion the council has, pursuant to statute, elected to 
be subject to special statutes, the requirements of 
the general statutes as to the authorization of mu¬ 
nicipal contracts do not apply.®® 

Approval by mayor. Contracts made by an ad¬ 
ministrative board must be approved by the mayor, 
where the statute so provides.® ^ Where required 


83. Ohio.—Hines v. City of Bellefon- i 
talne. 57 H.E.2d 164, 74 Ohio APP. | 
893. 

84. Ala.—Garner v. State, 168 So. 
646. 229 Ala. 600. 

N.J.—Campbell v. City of Hacken¬ 
sack. 178 A. 794. 116 N.J.Law 209. 
98 A.L.R. 1225. 

N.T.—^Anderson v. City of New York. 

17 N.Y.S.2d 826. 258 AppJDlv. 688. 
N.C.—Gilbert C. White Co. v. City 
of Hlckoryi 141 S.E. 494, 196 N.C. 
42. 

Tenn.—Crocker v. Town of Manches¬ 
ter. 156 S.W.2d 383. 178 Tenn. 67. 
Certificate as to existence of funds 
for payment of contractual obliga¬ 
tion see Infra S 1868. 

Orders Issued at request of city m ai u 
ag-er 

Where purchasing agent of city 
testified that all four orders for pur¬ 
chase of chloride of lime were is¬ 
sued by him at the request of the 
city manager, who was authorized 
to appoint a purchasing agent, such 
orders would be treated as Issued by 
the city manager In substantial com¬ 
pliance with provisions of charter.— 
Riverside Chemical Co. v. City of Ni¬ 
agara Falls. 63 N.Y.S.2d 708,.270 App. 
Div. 1073. 

Snffldoaioy of assent 

Comptroller who, In his communi¬ 
cation to board of estimate and ap¬ 
portionment of city, recommended 
purchase of property in lieu of con¬ 
demnation, voted for resolution au¬ 
thorizing purchase, and signed pur¬ 
chase contract, sufficiently manifest¬ 
ed assent to acquisition of property. 

68 C.J.S.—36 


— ^Lowe V. City of New York, 270 N. 
Y.S. 216, 240 App.Div. 484, affirmed 
193 N.E. 331, 266 N.Y. 583 

85. Ohio.—^Ackley v. Niles City Park 

Commission, 40 N.E.2d 215. 68 

Ohio App. 247. 

Beasoa for mle 

Reason that compliance with perti¬ 
nent statutory provisions must be 
strictly adhered to when public con¬ 
tracts are executed Is to safeguard 
public Interest.—^Ackley v. Niles City 
Park Commission, supra. 
Construction of provlsionB 
The restrictive statutory provisions 
governing execution of public con¬ 
tracts should be construed to effectu¬ 
ate the Intended object of protecting 
the public treasury.—^Ackley v. Niles 
City Park Commission, supra. 
Authorisation by administrative 
board as body 

Tex.—^Plrst Nat. Bank v. Dupuy. Civ. 
App, 133 S.W.Sd 238, error dismiss¬ 
ed. judgment correct. 

86. Ohio.—^Akron v. Dobson, 90 N.E. 
123, 81 Ohio St. 66. 

87. HI.—^People ex rel. Ledbetter v. 
Hadfield. 45 N.E.2d 46, 316 Ill.App. 
245. 

Fund liable for payment 

Purchase of materials payable out 
of water revenue fund could be made 
without city purchasing agent's ap¬ 
proval, even though expenditure ex¬ 
ceeded specified sum.—^Holve v. My¬ 
ers, 27 P.2d 903, 219 Cal. 689. 
DisoretionBry liability 

The statute requiring approval of 
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city council before any liability can 
be created against city applies only 
where the creation of the liability Is 
discretionary and In such case action 
by the city council would he requi¬ 
site.—People ex rel. Ledbetter v. 
Hadfield, 45 N.E.2d 45, 316 HLApp. 
245. 

88. N.Y.—^People v. Kane. 66 N.B. 
946. 161 N.Y. 350. 

44 CJ. p 97 note 98. 

Contract held not within provision 
Charter provisions of city relating 
to contracting of debt were held In¬ 
applicable to contract by city to pay 
compensation to owner of business 
conducted on condemned property.-^ 
City of San Antonio v. Frizzell, Civ. 
App., 69 S.W.2d 881, affirmed 91 S.W. 
2d 1066, 127 Tex. 119. 

89. U.S.—^U. S. v. City of New York, 
D.C.N.Y., 45 F.Supp. 226, affirmed 
131 F.2d 909, certiorari denied 63 
S.Ct. 858, 818 U.Sw 781, 87 L.Ed. 
1149. 

90. Mont.—State ex rel. Great Falls 
Housing Authority v. City of Great 
Falls, 100 P.2d 916. 110 Mont 318 

Hou'sing AnfhozitlaB £aw 
Mont —State ex rel. Great Falls 
Housing Authority v. City of Great 
Falls, supra. 

91. Mass.—Goodyear Park Co. v. 
City of Holyoke, 195 N.E. 766, 291 
Mass. 11—^Flske v. Worcester, 106 
N.E. 1025, 219 Mass. 428. 

Signature by mayor see Infra § 
1007 c. 
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by statute, the mayor’s approval must be in writings 
and must be affixed to the contract where 

not so require! the mayor may informally approve 
the contract.®® 

Approval by city iUtomey. Where a statute so 
provides, the form of the proposed contract must be 
submitted to, and approved by, the city attorney', 
the city attorney’s power in such cases being dis¬ 
cretionary and not merely ministerial,®® but it is 
immaterial whether it is obtained before or after 
its execution.®® It is not essential that the city so¬ 
licitor himself actually prepare the entire contract, 
the statute, in that respect, being merely directory.®7 

Authorisation or approval by electorate. Where 
a statute requires certain municipal contracts to be 
authorized or ratified by the voters of the munici¬ 


pality at an election held for that purpose, such re¬ 
quirement must be observed;®® and there must be 
compliance with provisions relating to the proceed¬ 
ings to secure such approval.®® However, the en¬ 
forceability of the contract will not be affected by 
the fact that the authorization followed rather than 
preceded the making of the contract^ or by irregu¬ 
larities in the election procedure, in the absence of 
evidence showing their prejudicial effect.® Where 
the contract contains proposals for the supply of 
more than one public utility, a submission which 
does not give the electorate opportunity to vote on 
the different proposals separately invalidates the 
contract.® Under some provisions certain contracts 
must be approved by a majority of the qualified tax¬ 
payers of the municipality.^ In the absence of a 
statute requiring that a contract be approved by the 


statute liAd to regnlre mayoi^fl ap¬ 
proval 

Mass.—Eastern Massachusetts St 
Ry. Co. V. Mayor of Fall River, 81 
N.E.2d 543. 308 Mass. 282. 

92. Mass.—Goodyear Park Go. v. 
City of Holyoke. 195 N.E. 766. 291 
Mass. 11. 

IMrect afllTmatlve approval 

Mayor's approval of contract must 
be his direct affirmative sanction of 
specific contract relied on, which 
must be in writing, and the mayo'-'s 
approval must be affixed to such 
written contract.—Goodyear Park Co- 
V. City of Holyoke, supra. 

93. U.S.—U. S. V. City of New York. 
D.C.N.Y., 45 F.Supp. 226. affirmed. 

C. aA-, 181 F.2d 909, certiorari de¬ 
nied 63 set. 858, 318 U.S. 781. 87 
L..Ed. 1149. 

Kftyor rapresentlnflp that he approved 
txansaotlon 

U.S—City of Ft. Pierce v. Scofl'ld 
Enarineering Co.. C.CA.Fla.. 67 F- 
2d 1026—U. S. V. City of New York. 

D. C.N.Y., 45 F.Supp. 226, affirmed. 
C.C.A., 131 F.2d 909, certiorari de¬ 
nied 63 S.Ct. 858, 318 U.S. 781, 87 
L..Ed. 1149. 

9^ Cal.—Goodyear Rubber Co. v. 

Eurekeu 67 P. 1043, 185 Cal. 618. 

44 C J. p 97 note 1. 

95. Pa—GommonweeUth v. Ryan, 23 
Pa.Dl8t. 666—^Day v. Ryan, 28 Pa. 
Dlst. 52. 

96. Cal.—Goodyear Rubber Co. v. 
Eureka, 67 P. 1043, 185 Cal. 618. 

97. Ohio.—^Hines v. City of Bellefon- 
taine, 57 NJB.2d 164, 74 Ohio App. 
893. 

98. Iowa.—Iowa Electric Co. v. Wln- 
throp, 198 N.W. 14, 198 Iowa 196. 

44 Cjr. p 97 note 5. 

Pnxohase of eleotxlo duxeat 

(1) A municipal ordinance, author 
izlng the purchase of electric cur 
rent, was subject to the referendum 


provisions of that section of the con¬ 
stitution prescribing the method fo*' 
the exercise by a municipality of the 
power of purchasing public utility 
products or service from others — 
State ex rel. Mitchell v. Council of 
Village of Milan. 14 N.E3d 772, 133 
Ohio St. 499. 

(2) Under charter authorizing city 
council to contract for cemmodities 
or service involving expenditure in 
excess of five hundred dollars with¬ 
out submission of ordinance to vote 
of electors, city council was held au¬ 
thorized to contract for supp y of 
electrical energy for distribution by 
city for period of ten years for mini¬ 
mum of fifteen thousand dollars per 
year, notwithstanding requirement of 
charter that ordinance for purchase 
of property of value in excess of five 
thousand dollars should be submit¬ 
ted to electors.—^McNaught v. City 
of St. James, 269 N.W. 897, 198 Minn. 
379. 

Sale or lease of wliarvss or docks 

(1) Approval by the electorate is 
required for a contract involving the 
sale or lease of a mun.clpality's 
wharves or docks.—Bremerton Muni¬ 
cipal League v. Bremer, 130 P.2d 867, 
15 Wash.2d 231. 

(2) An agreement by City of Ju¬ 
neau with shipping company for use 
of public wharf for five years was 
not a ‘'franchise" or a "sale, lease, 
exchange or other disposition of prop¬ 
erty" within statutes requi ing ap¬ 
proval by electorate of such treuis- 
actions as distingruished from per¬ 
mission to use "streets and other 
public places for a period of not to 
exceed twenty years."—^Femmer v. 
City of Juneau, C.C.A.Alaska, 97 F. 
2d 649. 

Frovlnoa of court as to wisdom of 
submlssioii 

Wisdom of referring to people mu¬ 
nicipal contracts involving expendi¬ 
ture of over a specified sum may be 
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considered by courts only in so far 
as it tends to aid interpret at'on ot 
initiative and referendum amendment. 
—Smith V. Lawson, 48 S.W.2d 644, 
184 Aik. 826. 

99. Ohio.—State ex rel. Portmann v. 
City Council of City of Massillon, 
16 N.E.2d 314, 184 Ohio St. 113. 
Tima for refarandum 
Constitutional provisions, rather 
than charter provisions, govern with 
respect to time within whl* h refer¬ 
endum petition must be filed after 
enactment of ordinance making con¬ 
tract with public utility.—State ex 
rel. Sweeney v. Mlchell. 187 N E. 789, 
46 Ohio App. 59. affirmed 191 N.E. 98, 
128 Ohio St. 266. 

1. N.D.—W. S. Nott Co. v. Sawyer, 
161 N.W. 202, 85 N.D. 587. 

Contraot as binding subject to sub- 
misoloa 

Proposal by ordinance to buy util¬ 
ity company’s product and service at 
given figure subject to express regu¬ 
lations and written acceptance there¬ 
of by utility company constituted val¬ 
id contract subject to existing law 
respecting submission to electors — 
State ex rel. Sweeney v. Mlchcll, 187 
N.E. 739, 46 Ohio App. 59, affirmed 191 
N.E. 98, 128 Ohio St. 266. 

2. Ky.—^Harrodsburg v. Harrods- 
burg Water Co., 64 S.W. 6'58, 28 Ky. 
L. 956. 

44 C.J. p 97 note 7. 

Petition fCr referendum held not viti¬ 
ated - 

Ohio.—State ex rel. Mitchell v. Coun¬ 
cil of Village of Milan, 14 N.E.2d 
772, 183 Ohio St. 499. 

3. Ga—Amerlcus R., etc., Co. v. 
Amerlcus, 70 S.E. 578, 186 Ga 25. 

6. Okl.—Public Service Co. of Okla¬ 
homa V. City of Wagoner, 73 P.2d 
464, 181 Okl. 281. 
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vote of the people, or where such statute is inap¬ 
plicable, submission of the contract to the electorate 
is unnecessary.5 

Approval of public service commission. The ap¬ 
proval of the public service commission has been 
held not to be necessary before a municipality’s en¬ 
try into a contract for repairs, improvements, or 
supplies for its service plant® unless such plant is 
encumbered thereby^ or unless the rates are affected 
thereby.® 

b. By Ordinance, Besolntion, or Similar Action 

(1) In general 

(2) Form and requisites 

(1) In General 

Under eome statutes rt Is necessary to the creation 


of an enforceable municipal contract that it be authorized 
or approved by the municipal council or equivalent body 
by ordinance, resolution, or similar action. 

In the absence of statutory requirements, no or¬ 
dinance, order, or resolution is necessary to the 
making of an enforceable municipal contract.® 
However, if the statute requires it, it is necessary 
to the creation of an enforceable municipal contract 
that it be authorized or approved by the municipal 
council or equivalent body by ordinance, resolution, 
or similar action or the resolution or ordinance 
may itself bind the corporation as a contract, when 
so intended, in any matters not required to be at¬ 
tested in some other fonn.ii A resolution^® or oth- 


5. U.S.—City of Campbell. Mo., v. 
Arkansajs-MIssou i Power Co.. C. 
C.A.MO.. 55 F.2d 560. 

Conn.—Blakeslee v. Board of Water 
Com’rs of City cf Hartford. 183 A. 
887. 121 Conn. 163. 

Iowa.—Miller v. Incorporated Town 
of Milford. 276 NW. 826. 224 Iowa 
753. 114 A.L.R. 1428. 

Mich.—Drain Com*r of O^k^and Coun¬ 
ty V. City of Roval Oak, 10 N.W.2d 
43*5, 306 Mich. 124. 

Mo.—^Palmer v. C ty of Liberal, 64 

8.W.2d 265. 884 Mo. 266. 

Mont.—Colwell v. City of Great Falls. 

167 P.2d 1013. 117 Mont. 126. 

Or.—Whltbeck v. Funk, 12 P.2d 1019, 
140 Or. 70. 

6. Ind.—Underwood v. Fairbanks, 
Morse & Co.. 185 N.E. 118. 205 Ind. 
816 

Mo.—Bell V. City of Fayette, 28 S. 
W.Sd 836. 825 Mo. 75. 

7. Ind.—Underwood v. Falrbani-s, 
Morse & Co.. 185 N.E. 118, 205 
Ind. 316. 

PUULt hell not enoumhered 
Ind.—Underwood v. Fairbanks. Morse 
& Co., supra. 

& Mo.—Bell V. City of Fayette, 28 
S.W.2d 856. 825 Mo. 75. 

9. U.S.—City of Campbell, Mo., ▼. 

Arkansas-Mlssourl Power Co., C.C. 
* A.Mo., 5>5 F.2d 660. 

Ga.—City of Abbeville v. Eureka Fire 
Hose Mfff. Co., 170 S.E. 28. 177 Ga. 
204. 

Ind.—^Decatur v. McKean, 78 N.E. 
982. 167 Ind. 249. 

Mo.—^Aquamsl Land Co. ▼. City of 
Cape Girardeau. 142 8.W.Sd 882, 
846 Mo. 624—Oozpiis Jnzla oitcd in 
Austin Western Road Machinery 
Co. V. City of New Madrid, App, 
185 S.W.2d 85l0, 858— Cozpns Jnrrs 
cited in Haskins v. dty of De 
Soto. App., 35 S.W.2d 964. 967. 
Tex.—City of Klrbyvllle v. Smith, 
C1V.APP., 104 S.W.2d 564. 


10. U.S.—^American La France Fire 
En^rlne Co., to Use of American La 
France & Foamite Industries, v. 
Borouf^h of Shenandoah. C.C.AJPa., 
113 F.2d 866. 

Arlz.—^Barron G. Collier. Inc., v. Pad- 
dock. 291 P. 1000. 37 Arlz 194. 

Fla.—^Ramsey v. City of Kissimmee. 

190 So. 474. 139 Fla. 107. 

Ind.—Mazac v. Mich'eran City, 189 
N.E. 400, 98 Ind.App. 366. 

Mo.—^Arkansas-Missourl Power Cor¬ 
poration V. City of Kennett, 156 
S.W.2d 913, 848 Mo. 1108—Austin 
Western Road Machinery Co. v. 
City of New Madr d, App, 185 S.W. 
2d 850—^Riley v. City of Rock Port, 
App.. 165 S.W.Sd 880—Haskins v. 
City of De Soto, App., 35 S.W.2d 
964. 

N.a—Gilbert C. White Co. v. City 
of Hickory. 141 S.E. 494, 195 N.C. 
42. 

Ohio.—^Ludwlff Rommel & Co. v. In- 
corpo ated Village of Woodsfleld, 
171 N.E. 28. 122 O-lo St 148— 
Ludwig Homme] & Co. v. Incorpo¬ 
rated Village of Woodsfleld, 156 
N.E. 886, 115 Ohio St. 675. 

Pa.—^Mateer v. Borough of Swlssvale, 
8A2dl67. 335 Pa. 345. 

Tex.—City of Klrbyvllle v. Smith, 
Clv.App., 104 S.W.2d 564. 

44 C.J. p 97 notes 11-13. 

Jkease of property 

Where city owned street car sys¬ 
tem, right of applying advertising 
space to such purpose constituted 
property within charter requiring 
leasing of property by ordinance.— 
Barron G. Collier, Inc., v. Paddock, 
291 P. 1000, 87 Arlz. 194. 

Purchase of Are hose 

Under statute prescribing condi¬ 
tions on which city might buy Are 
hose, and related statutes, buying of 
hose by city ofliclals, unauthorized 
by resolution of board of aldermen, 
was void, and seller could not re¬ 
cover firom city, even though city 
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used hose.—^Eureka Fire Hose Mfff. 
Co. V. City of Portageville, Mo.App.. 
106 S.W\2d 513. 

Authorlzatioa held snfflcieat 
Tenn.—^Boyer Fire Apparatus Co. T- 
Town of Bruceton. 56 S.W.2d 210, 
16 Tenn.App. 143. 

ZhcpsiLdltiires exceeding spedlLsd shm 
Ohio.—^Ludwig Hommel & Co. v. In¬ 
corporated Village of Woodsfleld, 
155 N.E. 886, 115 Ohio St. 675— 
Hines V. City of Bellefontalne. 57 
N.E 2d 164, 74 Ohio App. 393—Ack¬ 
ley V. Niles City Park Commission, 
40 N.E.2d 215, 68 Ohio App. 247. 

11. Ky.—City of Lexington v. Jones, 
160 S.W.2d 19, 289 Ky. 719. 

44 C.J. p 98 note 14. 

Oontraot with publio utility 
Contracts entered Into by a mu¬ 
nicipality under constitutional pro¬ 
vision conferring authority on mu¬ 
nicipalities to contract with a public 
utility for Its product or service are 
entered into by the passage of an 
ordinance fixing the rate and terms 
for such product or service for a 
specified period and the filing of a 
written acceptance thereof by the 
company.—East Ohio Gas Co. v. Pub¬ 
lic Utilities Commission, 28 N.E.3d 
599. 137 Ohio St. 225. 

Offar or aooqptaaoe by ordinance 
Proposition or offer male to prop¬ 
er municipal authorities and accept¬ 
ance of terms thereof by ordinance 
constitutes contract on part of mu¬ 
nicipality; and ordinance passed by 
governing body of municipa Ity, 
granting a right, if accepted and act¬ 
ed on by grantee, becomes Irrevoca¬ 
ble contract.—Wlnk'ebleck v. City of 
Portland, 81 P.3d 637. 147 Or. 226. 

12. Ala.—^Town of Linden v. Amerl- 
can-La France & Foamite Indus¬ 
tries, 167 So. 548, 232 Ala. 167— 
Van Antwerp v. Board of Com’rs 
of City of MobUe, 115 So. 289, 217 
Ala. 201. 
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cr informal action to the same* cffect^^ is sufficient 
where the statute or charter does not require an 
ordinance; but it is not sufficient where an ordi¬ 
nance is required.i^ The letting of contracts on 
bidders’ specifications is not within a requirement 
that a contract shall not be awarded except by res¬ 
olution or ordinance of a permanent nature.^^ 

A general ordinance authorizing contracts of a 
certain type to be entered into does not constitute 
approval of a specific contract of that type subse¬ 
quently made.^* Where the same ordinance com¬ 
bines both governmental and contractual regula¬ 
tions, the contractual regulations, unlike the gov¬ 
ernmental regulations which have the force of law, 
become effective only by acceptance of the ordi- 
nance.i7 

Contracts made prior to effective date of ordi¬ 
nance. A contract made under an ordinance be¬ 
fore it becomes operative is void;i8 but a continu¬ 
ing employment by the day entered into before the 
ordinance becomes operative and continued there¬ 
after is binding on the city for the period after the 
ordinance goes into effect.^® However, the fact 
that a contract was executed before a resolution 
authorizing it was recorded is immaterial, where it 
became effective when the resolution was record¬ 
ed and a contract is not void on the ground that 


it was based on an advertisement for bids pub¬ 
lished, and on bids made, before the enactment of 
an ordinance authorizing the making of such con¬ 
tract, where the contract was made after the effec¬ 
tive date of the ordinance-^l 

Rescission of resolution. There is no contract on 
which an action can be based where the resolution 
authorizing it is rescinded before the contract is ex- 

ecuted.22 

Executed contract. It has been held that ordi¬ 
nance and resolution requirements have no appli¬ 
cation where the contract has been completely exe¬ 
cuted on one side.23 

(2) Form and Requisites 

statutory requirements relating to the enactment of 
ordinances, resolutions, or orders authorizing or approv¬ 
ing contracts by a municipal corporation, such as the re¬ 
quirement that such enactment be of record, must be 
compiled with. 

In the absence of special requirements with ref¬ 
erence thereto, the form of the ordinance, order, 
or resolution authorizing or approving a contract is 
not material,®^ although a verbal motion carried by 
the city council^^ or an informal agreement by its 
members not spread upon the records^^ is not suffi¬ 
cient. However, where statutory requirements ex¬ 
ist, such requirements must be complied with.^*^ It 


Fla.—^Ramsey v. City of EUsslmmee, 
190 So. 474, 139 Fla. 107. 

Kan.—State ex rel. Grant v. dty of 
Ocffayville, 28 P.2d 1033. 138 Kan. 
909. 

Ky.—VTaddle v. City of Somerset, 134 
S.TV.2d 956, 281 Ky. 30. 

N.a—Gilbert a White Co. v. City 
of Hickory, 141 S.E. 494, 195 N.C. 
42. 

Ohio.—City of Cleveland v. Lausche, 
49 N.E.2d 207, 70 Ohio App. 273. 
Pa.—^Mateer v. Borough of Swlssvale, 
8 A.2d 167, 83'5 Pa. 345. 

Tex.—City of Klrbyvllle v. Smith. 

Crv.App., 104 S.W.2d ^64. 

44 C.J. p 98 note 15. 

Faztleiilar ordinance oonstmed 
Where city ordinance authorized 
purchase of land for public market 
buildinff on terms required by pre¬ 
vious ordinance declanngr Intention to 
make such purchase, “and upon such 
other terms and conditions as shall 
hereafter be determined by the coun¬ 
cil,** the word “other" was presuma¬ 
bly used In the sense of *‘not the 
same; dlllerent.'* and hence subse¬ 
quent purchase contract approved by 
resolution of the council, but contem¬ 
plating: payment of purchase price 
out of general funds rather than with 
proceeds of sale of certificates as 
provided In previous ordinance, was 
valid, as against contention that the 
word “other** should be construed un¬ 


der the rule noscltur a socils.—^Public 
Market Co. of Portland v. City of 
Portland, 83 P.2d 440, 160 Or. 155. 
13. N.T.—In re Phillips, 60 N.T. 16. 
44 C.J. p 98 note 16. 

14L Ky.—Louisville v. Parsons, 150 
S.W. 498, 150 Ky. 420. 

44 C.J. p 98 note 18. 

Auihozlzation by ozdinaaoe; approv¬ 
al by resolutioii. 

Provision in charter that no con¬ 
tract binding city to pay more than 
a specified sum should be valid unless 
authorized by ordinance, was satis¬ 
fied by passage of ordinance author¬ 
izing subsequent making of a con¬ 
tract, and approval of contract made 
pursuant thereto by resolution rath¬ 
er than by ordinance was proper.-^ 
Public Market Co. of Portland v. 
City of Portland, 83 P.2d 440, 160 Or. 
155. 

15. Ala.—^Van Antwerp v. Board of 
Com*rs of City of Mobile, 116 So. 
239, 217 Ala. 201. 

I3i Ind.—^Mazac v. Michigan dty, 
189 N.B. 400, 98 IndJLpp. 866. 

17. Tex.—Houston Lighting & Pow¬ 
er Co. V. Fleming. Clv.App., 128 S. 
W.2d 487, reversed on other 
grounds Fleming v. Houston Light¬ 
ing & Power Co., 138 S.W.2d 520, 
135 Tex. 468, rehearing denied 143 
S.W.2d 923, 135 Tex. 468, cerUorarl 

564 ■ 


denied Houston Lighting & Power 
Co. V. City of West University 
Place. 61 S.Ct 886, 318 U.& 560, 
86 L.Ed. 1520. 

l&i Cal.—^Morgan v. Long Beach, 207 
P. 53, 57 Cal.App. 134. 

19. Cal.—^Morgan v. Long Beach, su« 
pra. 

44 C.J. p 98 note 21. 

sa Ala.—^Van Antwerp v. Board of 
Com*rs of City of Mobile, 115 So. 
239, 217 Ala. 201. 

21. Ohio.—^Hlnes v. City of Bellefon- 
talne, 67 N.E.2d 164, 74 Ohio App. 
898. 

22. N’.J.—^Hudson V. Atlcmtlc City, 
134 A. e-ez, 108 N.J.Law 121. 

23. Or.—^Beers v. Dalles City, 18 P. 
885, 16 Or. 884. 

44 C.J. p 98 note 86. 

24. Mo.—^Rumsey Mfg. Co. v. Schell 
City, 21 MoJUPP. 175. 

Form and requisites of ordinance, 
resolutions, and by-laws generally 
see supra SS 414-461. 

25. Tex.—Galveston v. Morton, 68 
Tex. 409. 

26. Ala.—Alabama City, etc., R. Co. 
V. Gadsden, 64 So. 91, 185 Ala. 268, 
Ann.Ca8.1916C 678. 

27. Ill.—Bituminous Casualty Corpo¬ 
ration V. City of Harrisburg. 42 N. 
K2d 971, 815 HLApp. 248^elby v. 
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has been held that a mayor's unquestioned statement 
that a contract was ag^retable to the board has been 
held to be satisfactory evidence of the board’s ap¬ 
proval and it has been held that mere irregulari¬ 
ties or informalities in the calling of a special ses¬ 
sion of the city council would not nullify a contract 
approved by the council at such session.29 A reso¬ 
lution authorizing the making of a contract for the 
collection of data and information in connection 
with the preparation and submission of a proposed 
ordinance has been held not to be of a legislative 
character, so that it is not required to be submitted 
to the approval of the electorate under an initiative 
and referendum statute.®® 

Approval by mayor or chief executive. The or¬ 
dinance or resolution ordinarily must be presented 
to the mayor or other chief executive of the mu¬ 
nicipality for his approval®^ unless it is ministerial 
or executive in nature and follows an earlier ordi¬ 
nance or resolution, legislative in character, which 
has been already approved by the mayor.®® If the 
mayor’s approval is not given, the contract may be 


authorized by resolution of the council passed over 
his veto;®® but mandamus does not lie to compel 
the approval by the mayor at the instance of one 
whose rights against the city are contractual and 
mereh' to enforce the contract.®^ 

Recording; publication. It is generally required 
that the grant of authority by the governing body 
of the municipality to enter into a contract must be 
in writing or of record.®® Thus, where required, a 
contract must be authorized by the requisite order, 
ordinance, or resolution contained in the minutes of 
the council or board of the municipality-,®® or re¬ 
corded in the ordinance book,37 with such formali¬ 
ties as the statute may require;®® and, where the 
statute requires it, it must be published,®® the pub¬ 
lication running for the period required by statute.^® 
However, it has been held that, in the absence of 
a statute requiring such formality, the failure to en¬ 
ter a contract on the record or minutes will not de¬ 
feat the contract and, even where the statute 
provides for recording, an approval of a contract 
has been held to be sufficient even though not re- 


Village of Winfield. 255 IlLApp. 
67. 

Mo.—Greneral Mfgr. Co. v. City of 
Portagevllle. App., 28 S.W.2d 119 
—Openchaln-Boyer Co. v. Vill€iare 
of Mercer, App.. 17 S.W.2d 876. 
Pa.—^Mateer v. Borough of Swlsevale, 
8 A.2d 167. 835 Pa. 845. 

44 C.J. p 98 note 26. 
formal passage of zesolutloiL re- 
gnlred 

Ill.—Cooney v. City of Belleville. 87 
N.E.2d 861. 811 IlLApp. 653. 
Beadlaig of ordinance or resolution 
A charter or statutory provision 
that ordinances or resolutions of a 
general or permanent nature must he 
read on three different days before 
passage has been held not to apply 
to an ordinance or resolution entering 
into a contrant.—^E1 Dorado v. Citi¬ 
zens’ Light, etc.. Co.. 250 S.W, 882. 
168 Ark. 660—^Barnett v. Mays. 239 
S.W. 879. 153 Ark. 1. 

Calling and recording of ‘^eas” and 
“nays" 

Ark.—Gladson v. Wilson. 120 S.W.2d 
732. 196 Ark. 996. 

Ill.—Selby V. Village of Winfield, 255 
IlLApp. 67. 

Order held insnfilclent 
Miss.—^American-LaFrance v. City of 
Philadelphia, 184 So. 620. 188 Miss. 
207. 

88. U.S.—U. S. V. City of New York, 
D.C.N.Y., 45 F.Supp. 226, affirmed, 
C.C.A.. 131 F.2d 909, certiorari de¬ 
nied 63 S.Ct. 858, 818 U.S. 881. 87 
L.Ed. 1149. 

89. La.—Gosserand v. City of Gret¬ 
na, 121 Sa 208, 9 La.App. 554. 


transferred, see, 118 So. 122. 166 
La. 1028. 

30. Neb.—Schroeder v. Zehrung. 188 
N.W. 237, 108 Neb. 673. 

31. Me.—^Reed Motor Co. v. City of 
Biddeford, 151 A. 727, 129 Me. 331. 

Pa.—^Mateer v. Borough of Swissvale, 
8 A.2d 167. 335 Pa. 343. 

44 C.J. p 98 note 27. 

Sigmature by mayor see Infra S 
1007 c. 

32. Pa.—Kolb V. Tamaqua Borough. 
67 A. 44. 218 Pa. 126. 

33. N.T.—Voelcker v. SchneU. 166 N. 
Y.S. 420. 

84. N.Y.—People v. Hylan, 192 N.Y. 
S. 850, 200 App.Div. 871. appeal dis¬ 
missed 138 N.K 425. 234 N.Y. 608. 

44 C.J. p 98 note 30. 

35. Mo.—^Austin Western Road Ma¬ 
chinery Co. V. City of New Madrid, 
App., 185 S.W.2d 850. 

Neb.—Wightman v. City of Wayne, 
16 N.W-2d 78, 144 Neb. 871. 

38. Tenn.—Stegall v. City of Chatta¬ 
nooga, 66 S.W.2d 266. 16 Tenn.App. 
124. 

Va.—^Leonard v- Town of Wasmes- 
boro. 193 3JE. 503, 169 Va. 376. 

W.Va.—Appalachian Electric Power 
Co. V. City of Huntington. 177 S.E. 
431, 116 W.Va. 688. 

37. Pa.—^Miners Sav. Bank of Pitts- 
ton V. Duxyea Borough, 200 A. 846, 
831 Pa. 458. 

Recording of ordinances and resolu¬ 
tions generally see supra S 4®®- 

Xisglslatlva oharaoter of enaotment 
(1) It haa been held that an en¬ 
actment of a borongh council pro¬ 
viding for the creation of liability by 
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contract is subject to the statutory 
requirement that it be recorded in 
the ordinance hook.—^Miners Sav. 
Bank of Pittston v. Duryea Borough, 
supra—Ulrich v. Coaldale Borough, 
53 Pa.Super. 246. 

(2) Howe^’er, it has also been held, 
on the ground that a resolution au¬ 
thorizing the making of a contract 
is not of a legislative character, 
that such a resolution is not required 
to be transcribed in the ordinance 
book or duly advertised.—^Huntingdon 
Borough V. Huntingdon Water Sup¬ 
ply Co., 101 A. 9S9, 263 Pa. 309— 
Seitzinger v. Tamaqua, 41 A. 454, 187 
Pa. 539. 

38. Pa.—^Ulrich v. Coaldale Borough, 
53 Pa.Super. 246. 

44 C.J. p 98 note 82 

39u U.S.—Block V. Meridian. Miss., 
194 F. 675. 115 GCLA. 69. 

44 C.J. p 98 note 33. 

Publication or ordinances and reso¬ 
lutions generally see supra $ 427. 

40. U.S.—^Block V. Meridian, supra. 
Or.—^Beers v. Dalles City, 18 P. 835, 

16 Or. 334. 

41. XT.S.—^Port of Palm Beach Dlst. 
V. Goethals, C.C.A.Fla.. 104 F.2d 
706. 

The aooeptaaoa of a contract by 
the city council has been held to 
create a contract, notwithstanding 
a memorandum did not appear on the 
instrument or in the council minute 
book.—^De Vito v. City of Mechanlc- 
ville, 297 N.Y.S. 935, 251 AppJMv. 
614. 
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cordedi where the statute was directory rather than 
mandatory.^3 It has been held that the rights of 
creditors or third persons dealing with a city can¬ 
not be prejudiced by the failure to keep proper min¬ 
utes showing the proceedings of the city commis¬ 
sion.^® 

Contents of ordinance or resolution. An ordi¬ 
nance authorizing or approving a contract by the 
mtmicipality should contain a definite description of 
the property which is the subject of the contract, 
although an ordinance will be sufficient without such 
description where a complete description is other¬ 
wise readily available.^5 Under a charter provision 
to that effect, a resolution relating to the purchase 
of propery must specify the maximum price to be 
paid therefor.^® 

§ 995. Proposals and Bids 

It Is general'/ required by statute or charter that a 
municipal corporation about to enter Into a contract must 
publish notice thereef inviting bids or proposals, and must 
award the contract to the qualifying bidder. 


Except where such provision is meiely permis¬ 
sive,whenever it is so provided by charter or stat¬ 
ute a municipal corporation about to enter into a 
contract must publish notice thereof for a certain 
length of time, inviting bids or proposals, and must 
award the contract under prescribed conditions to 
the bidder qualifying under the terms of the stat¬ 
ute.^® This must be done whenever the contract re¬ 
lates to a transaction or work of a character desig¬ 
nated in the statute,^® or, in the amount involved, 
exceeds a certain fixed limit, bringing it within the 
operation of the statute.®® Wh'le such a require¬ 
ment establishes a wholesome rule of public poli¬ 
cy,®! it is a matter solely within the discretion of 
the lawmaking body, and the failure to establish 
such a rule is not the subject of judicial inquiry.®® 

Although variously stated, the object of all such 
provisions is essentially to prevent favoritism, fraud, 
extravagance, and improvidence in the awarding of 
municipal contracts;®® it is for the protection of the 
public,®^ and also, it has been held, for the protec- 


40. Ohio.—^Hines v. City of Bellefon- 
talne. 67 N.E2d 164. 74 Ohio App. 
393. 

43. Pla.—^Ramsey v. City of Kissim¬ 
mee. 149 So 558. Ill Fla. 387. 

Secretary’s duty merely ministerial 
Tex.—City of Electra v. American La 
France & Foamite Industries. Civ. 
App.. 133 S.W.2d 223, error dis¬ 
missed. Judgment correct. 

44. Colo.—Chitwood V. City and 
County of Denver, 201 P.2d 605, 

4B. Colo.—Chitwood V. City and 
County of Denver, supra. 

48. BesolntloiL held to satisfy re- 
gnirement 

Wls.—Mitchell P-opertles v. City of 
Milwaukee. 13 N.W.2d 608, 245 Wls. 
96. 

47. Fla.—Brown v. City of St. Pe¬ 
tersburg. 153 So. 140, 111 Fla. 718. 

48. Fla.—Cleary v. Dade County. 
37 So.2d 248. 

Mich.—^Knights of the Iron Horse v. 
City of Detroit, 2 N.W.2d 466. 800 
Mich. 467. 

Miss.—^Beall v. Board of Sup’rs, War- 
Ten County, 8 Sa2d 839, 191 Mias. 
470. 

Mont^Kolch v. Cvar, 110 P.2d 9'64. 
Ill Mont. 463. 

N.C.—^Raynor v. Commissioners for 
Town of Lioulsburg, 17 SJE:.2d 495, 
220 N.G. 848. 

Pa.—Commonwealth v. Rosser, 156 A. 

751, 102 Pa.Super. 78. 

44 C.J. p 98 note 88. 

Bids or proposals and awaid of con¬ 
tracts for public Improvements see 
Infra S5 1147-1158. 


Pnrehase held valid within nils 
Pu chsLSing of furniture for city 
on seller's specifications and prices 
was held valid as 'purchase by ad¬ 
vertisement and letting to b*ds” un¬ 
der charter.—^Harvey v. City and 
County of Denver, 18 P.2d 821. 92 
Colo. 114. 

49. Wash.—^Reiter v. Chapman, 81 P. 
2d 1005. 177 Wash. 392, 92 A.L.R. 
1489. 

44 C.J. p 99 note 89. 

Contracts involving personalty or 
servloes 

Fla.—Cleary v. Dade County. 87 So. 
2d 248. 

50. Mass.—Slocum v. City of Med¬ 
ford. 18 N.E.2d 1013. 302 Mass. 
251. 

Mich.—^Hunt V. Fenlon. 21 N.W.2d 
906, 813 Mich. 644. 

Mont.—^Koich v. Cvar, 110 P.2d 964, 
111 Mont 463. 

Ohio.—^Ludwig Hommel & Co. v. in¬ 
corporated Village of Woodsfleld. 
165 N.E. 386, 115 Ohio St 676. 

44 C.J. p 99 note 40. 

Bnle not affected by sta ute as to 
bond Issns 

The statute authorizing a town to 
issue bonds for the lurpose of es¬ 
tablishing a system of waterworks 
and a sewage and electric light plant 
was not applicable in a controversy 
over the right of the town commis¬ 
sioners for price in excess of a speci¬ 
fied amount to purchase two new die¬ 
sel engines and replacement parts for 
power plant machinery without ad¬ 
vertising for bids.—Raynor v. Com¬ 
missioners for Town of Loulsburg, 
17 &E.2d 495. 220 N.C. 348. 
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51. Welsh.—Dalton v. Clarke. 189 P. 

2d 291, 18 Wafh2d 822. 

63. Wash.—Dalton v. Clarke, su¬ 
pra. 

53. Ala.—Carson Cadillac Corpora¬ 
tion y. City of Birmingham. 167 So. 
794. 232 Ala. 312. 

Cal.—Cyr v. White. 187 P.2d 834, 
83 Cal.App.2d 22. 

lowiL—Miller v. Incorporated Town 
of Milford. 276 N.W. 826, 224 Iowa 
758, 114 A.L.R. 1423. 

Minn.—Coller v. City of Saint Paul, 
26 N.W2d 836. 238 Minn. 292. 
Miss.—^Beall v. Board of Sup'rs* 
Warren County. 3 So.2d 889, 191 
Miss. 470. 

N.J.—^Waszen v. Atlantic City, 68 A. 
2d 255. 1 N.J. 278—Rankin v. Board 
of Education of Egg Harbor Tp., 
61 A.2d 194, 135 N.J.Law 299— 
Sellitto V. Cedar Grove Tp., 42 A. 
2d 883, 133 N.J.Law 41—Tice v. 
Commissioners of City of Long 
Branch. 119 A. 26. 98 N.J.Law 214. 
N.Y.—Hopkins v. Hanna, 239 N.T.S. 
489. 185 Misc. 750. 

N.C.—Mullen v. Town of Loulsburg, 
88 S.E.2d 484. 225 N.C. 53. 

Wls.—Victors V. Villagre of Muscoda, 
279 N.W. 668, 228 Wls. 465. 

44 C.J. p 99 note 41. 

Umltat on of power to Incur debt 
Requirement of advertising for 
contracts exceeding a specified 
amount is limitation imposed on mu¬ 
nicipality's power to Incur debts.— 
Phillips V. Hume, 170 N.E. 488, 122 
Ohio St. 11. 

54. Miss.—City of Hattiesburg v. 
Cobb Bros. Const. Co., 184 So. 630, 
183 Miss. 482. 



63 C.J.S. 


MUNICIPAL CORPORATIONS 


§ 996 


tion of bidders.®® The provisions should be so ad¬ 
ministered and construed as fairly and reasonably to 
accomplish such object;®® but it has also been held 
that they must be given a reasonable and practical 
interpretation, to the end that municipal public work 
may be performed not only honestly but efficiently.®^ 

A statute requiring public bidding is not repealed 
by a subsequent statute giving a certain committee 
discretion as to the time and manner of advertising 
for the bids;®® nor will the statute operate as a nul¬ 
lification of a city ordinance subsequently enacted 
increasing the cost of the work subject to competi¬ 
tive bidding on the ground that it is inconsistent 
therewith.®® However, the statute has been held to 
be inapplicable where the power to make the par¬ 
ticular contract has been transferred by statute 
from the city board of elections to the secretary of 
state.®® 


§ 996. -Necessity of Submission 

a. In general 

b. Particular exceptions and exemptions 
a. In General 

Subject to various exceptions, where a statute, char¬ 
ter, or ordinance requires advertising and public bidding 
a municipal contract made In violation or evasion thereof 
is invalid. 

Where a statute, charter, or ordinance requires 
advertising and public bidding, a municipal contract 
made in violation®^ or evasion®® of these require¬ 
ments, and not within the terms of a special excep¬ 
tion,®® is generally invalid and imposes no obliga¬ 
tion or liability on the corporation; and a city does 
not have the right to pay funds for work done un¬ 
der such a contract.®^ It is not necessary, in order 
to establish the invalidity of a contract in such case, 
to show fraud or wrongdoing;®® and a failure to 
observe the statutory requirement is not excused by 


26. N.J.—Waszen v. Atlantic City. 
63 A.2d 256, 1 N.J. 278—Rankin v. 
Board of Education of Harbor 
Tp.. 61 A.2d 194. 136 NJT.Law 
299—Sellltto V. Cedar Grove Tp., 
42 A.2d 883. 133 N.J.Law 41—Sel¬ 
lltto V. Cedar Grove Tp., 38 A.2d 
185, 182 N.J.Law 29—Tice v. Com¬ 
missioners of City of Long Branch, j 
119 A. 26. 98 N.J.Law 214. | 

26. Mich.—^Attorney General v. De¬ 
troit Public Lighting Commission, 
118 N.W. 935, 165 Mich. 207. 

44 C.J. p 99 note 41. 

Xdheral ooastnictloa to effeotuate 
policy 

Minn.—Casey v. Central EUectrlo & 
Telephone Co., 279 N.W. 263, 202 
Minn. 510. 

Pa,—^Underwood Corporation v. Ches¬ 
ter Municipal Authority, 49 Pa. 
Dlst. & Co. 295, 81 Del.Co. 671, 
84 Mun.L.R. 138, 85 Mun.L.R. 268. 
Wash.—^Reiter v. Chapman, 81 P.2d 
1005, 177 Wash. 892, 92 A.L.R. 828. 

57. N.T.—^Hopkins v. Hanna, 239 N. 
T.S. 489, 135 Mlsc. 750. 

58. Del.—^Taylor v. Smith, 115 A. 
413, 18 Del.Ch. 67. 

43 C.J. p 666 note 32. 

59. Wis.—Milwaukee v. Raulf, 159 
N.W. 819, 164 Wis. 172. 

44 C.J. p 99 note 48. 

• 60l N.T.—Hill V. Knapp. 217 N.T.S. 
861, 218 App.Dlv. 82. 

61. Ark.—City of Little Rock v. 
White Co., 103 S.W.2d 58. 193 Ark. 
887. 

' Cal.—^Los Angeles Dredging Co. v. 
City of Long Beach, 291 P. 839, 
210 Cal. 848, 71 A,L.R. 161. 

Ga.—^Morton v. City of Waycross, 
160 S.E. 830, 173 Ga. 298. 

. Ill.—Folkers v. Butzer, 18 NJI.2d 
624, 294 I11.APP. 1. 


Ky.—City of Danville v. Shields, 42 
S.W.2d 497. 240 Ky. 377. 

Mich.—^Knights of the Iron Horse v. 
City of Detroit. 2 N.W.2d 466, 
800 Mich. 467. 

Minn.—Coller v. City of Saint Paul, 
26 N.W 2d 836, 223 Minn. 376. 

Mo.—West Virginia Coal Co. of Mis¬ 
souri V. City of St. Louis, 25 S.W. 
2d 466, 324 Mo. 968. 

N.J.—McKim v. Village of South 
Orange, 44 A,2d 784, 133 N.J.Law 
470. 

Ohio.—^Ludwig- Hommel & Co. v. In¬ 
corporated Village of Woodsfleld, 
171 N.E. 28. 122 Ohio St. 148—Lud¬ 
wig Hommel & Co. v. Incorporated 
Village of Woodsfleld, 165 N.E. 
886. 116 Ohio St. 675. 

Pa.—Gerhart v. Getz, 28 Pa.Dlst. & 
Co. 291, 28 Mun.L.R. 65, 46 Lane. 
L.Rev. 814, 84 Plttsb Leg.J. 754. 
Va.—City of Bristol v. Dominion Nat. 

Bank, 149 S.R 632, 153 Va. 71. 
Wis.—Wagner v. City of Milwaukee, 
220 N.W. 207, 196 Wis. 828. 

Wyo.—Corpus Juris quoted In Tobin 
V. Town Council of Town of City 
of Sundance, 17 P.2d 666, 668, 669, 
45 Wyo. 219. 

44 C.J. p 100 note 58. 

Implied contracts generally see su¬ 
pra S 975. 

Effect of provlsloas 
By such provisions, an implied 
condition and restriction is placed 
on the proceedings of the munici¬ 
pality that the various steps adopted 
by It to let a contract shall be of 
such a nature and taken In such 
form as in good faith to invite com¬ 
petition.—Randolph McNutt Co. V. 
Eckert, 177 N.E. 886. 257 N.Y. 100. 
01Bloer”s refusal 2is3A unjustified 
City recorder was not Justified In 
refusing to solicit bids from printer 
for petition copies qt proposed ordl- 
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nances on ground that, when passed, 
ordinances would be unconstitution¬ 
al. since he was not authorized to 
Judge constitutionality of ordinances. 
—Coleman v. Bench, 84 P.2d 412. 
96 Utah 143. 

62. Tenn.—Corpus Juris cited la 
State ex rel. Butler v. Dugger, 111 
S.W.2d 1032. 1035. 172 Tenn. 281. 

Wyo.—corpus Juris quoted la Tobin 
V. Town Council of Town of City 
of Sundance, 17 P.2d 666, 668, 669, 
45 Wyo. 219. 

44 C.J. p lOl note 69. 

SpUttluff of ooutraot hUld aot uaan^ 
thorlzed 

(1) The splitting up of a contract 
involving a sum withln the scope 
of a statute requiring advertising 
and public bidding into several con¬ 
tracts each of a sum less than the 
sum specified In the statute has been 
held to be an evasion of the statutory 
requirement.—^Wing v. Cleveland, 9 
Ohio Dec. (Reprint) 551, 15 CincJl 
BuL 50—44 C.J. p 101 note 59 [a]. 

(2) But the hiring of scows with¬ 
out sealed bids under separate con¬ 
tracts for less than a stated sum 
each was held not ultra vires as in¬ 
volving unauthorized splitting of 
work.—^Moran Towing & Transporta¬ 
tion Co. V. City of New York, D.C. 
N.Y., 86 F.2d 417. 

63. Pa.—Dolan v. Schoen, 104 A. 149. 
261 Pa. 11. 

44 C.J. p 101 note 60. 

64. WlSd—Wagner ▼. City of Mil¬ 
waukee, 220 N.W. 207. 196 Wis. 828. 

65. Minn.—Coller v. City of Saint 
Paul. 26 N.W.2d 885, 223 Minn. 

I 876. 
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the fact that the onl 3 ’ competitors would have nec¬ 
essarily incurred a much larger expense in execu¬ 
tion of the work than the one who secured the con¬ 
tract.®® 

On the other hand, while any municipal officer 
authorized to make contracts for the corporation 
maj' resort of his own choice to the competitive 
method to obtain the most favorable results for the 
public,®"^ in the absence of statutory requirement 
there is no legal obligation to let the contract under 
competitive bidding or to award the contract to the 
lowest bidder;®® and it is within the power of city 
authorities in such case to invite bids on such basis 
as it may deem best.®^ Accordingly, municipal con¬ 
tracts made without resorting to competitive bid¬ 
ding are valid where no statute, charter, or ordi¬ 
nance applicable thereto prescribes its use and in 
the absence of a controlling statute an ordinance 
providing for the awarding of contracts on competi¬ 


tive bids does not prohibit the making of contracts 
by other methods.*^ 

A fortiori, no bidding is required w’here a stat¬ 
ute, applicable to the particular contract,72 or to 
contracts of a particular city department,^® or par¬ 
ticular municipal officer"*^ expressly gives author¬ 
ity to contract without advertising, even though 
bidding is required under the terms of a general 
statute;’® and this is especially so where the spe¬ 
cial statute follows the general statute in point of 
time of enactment.*^® This is so also where the 
contract is within the exception contained in the 
statute in express terms or, unless the contract 
is affected other statutes referred to in the gen¬ 
eral statute,where the general statute requiring 
competitive bidding contains terms restricting its 
application in any way, and the contract is one not 
within its terms,as where the contract involves 
a smaller amount than that which the statute speci¬ 
fies;®® or where the statute is otherwise not ap- 


66L Pa.—^Philadelphia Co. v. Pitts¬ 
burgh, 97 A. loss, 253 Pa. 147. 

44 C.J. P 101 note 64. 

67, Mich.—^Brevoort v. Detroit, 24 
aiich. 322. 

37 J. —Delker v. Atlantic County* 101 
A. 370, 90 N.J.Liaw 473. 

68. Aia.—^Town of Linden v. Amerl- 
can-La France & Foamite Indus¬ 
tries, 167 So. 548, 233 Ala. 167— 
Van Antwerp v. Board of Com’rs of 
City of MobUe, 115 So. 239, 217 
Ala. 201. 

Cal.—Swanton v. Corby, 100 P.2d 
1077, 38 Cal.App.2d 227. 

Tnd.—Underwood v. Fairbanks, Morse 
& Co., 185 N.E. 118, 205 Ind. 316. 
Mass.—^Archambault v. City of Lo¬ 
well, ISO X.E. 157, 278 Mass. 327. 
Mont.— Corpus JUrls olted In Mis¬ 
soula County Free High School v. 
Smith, 8 P.2d 800, 802, 91 Mont. 
419. 

X.J.—^Rankin v. Board of Education 
of Egg Harbor Tp., 47 A.2d 892, 
134 X.J.Law 342, affirmed 61 A.2d 
194, 135 X.J.Law 299. 

X.T.—^Maribu v. Xohowee, 293 N.T.S. 
457. 161 Misc. 944. 

Ohio.—City of Cleveland v. Lausche, 
49 N.E.2d 207, 70 Ohio App. 273. 
Wash.— Corpus Juris cited In Dalton 

V. Clarke. 189 P.2d 291, 294, 18 
Wash.2d 822—^Reiter v. Chapman, 
31 P.2d 1005, 177 Wash. 892. 92 
A.L.R. 828. 

Wla—Cullen v. Rock County, 12 N. 

W. 2d 38, 244 Wis. 237. 

44 C.J. p 99 note 49. 

eSn Mass.—Archambault v. City of 
Lowell, 180 N.E. 157, 278 Mass. 
327. 

Invitation Ids proposals 
If Invitation for bids Is mere call 
for proposals based on bidders' 


specifications, contract is referable 
to discretionary power to invite pro¬ 
posals.—Van Antwerp v. Board of 
Com'rs of City of Mobile, 115 So. 239. 
217 Ala. 201. 

TO. Ind.—Underwood v. Fairbanks, 
Morse & Co., 186 N.E. 118, 205 Ind. 
316. 

Mass.—Archambault v. City of Lo¬ 
well, 180 NJS. 157, 278 Mass. 327. 
Okl.—Cimarron Utilities Co. v. City 
of Guymon, 43 P.2d 143, 171 Okl. 
344. 

Wis.—Chicago, St. P., M. & O. Ry. Co. 
V. City of Black River Falls. 214 
N.W. 461, 193 VTis. 679, modified 
on other grounds 193 Wis. 579, 215 
N.W. 455. 

44 C.J. p 99 note 50. 

71- Ala.—^Van Antwerp v. Board of 
Com’rs of City of Mobile, 115 So. 
239, 217 Ala. 201. 

72- N.T.—^Baird v. New York, 96 
N.T. 567 

44 C.J. p 100 note 51. 

73- Del.—^Taylor v. Smith, 116 A. 
418, IS Del.Ch. 57. 

44 C.J. p 100 note 62. 

74- Colo.—Harvey v. City and Coun¬ 
ty of Denver, 18 P.2d 321, 92 Colo. 
114. 

Authority to purchase on open 
market 

Under statute so providing, the 
purchasing officer of a city Is author¬ 
ized to make purchases for the city 
on the open market, the term '‘open 
market" conveying the idea of buy¬ 
ing, at the dealer’s price, what he of¬ 
fers, as distinguished from the idea 
of presenting to him a schedule of 
what Is desired, in which he may or 
may not directly deal, and asking 
him at what prices he can meet the 
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reaulrements.—^Harvey v. City and 
County of Denver, supra. 

75- N.T.—Baird v. New York, 96 
N.Y. 567—People v. Van Nort, 64 
Barb. 205. 

78. Del.—^Taylor v. Smith, 115 A,. 
418, 13 Del.Ch. 57. 

N.T.—^People V. Van Nort, 64 Barb- 
205. 

77. N.Y.—James She wan & Sons- 
Inc. V. Mills, 208 N.Y.S. 881. 211 
AppDiv. 687. 

44 C J. p 100 note 65. 

78. Ky.—^Moseley Hospital v. HalL 
269 S.W. 1004, 207 Ky. 644. 

44 C.J. p 101 note 63. 

79. U.S.—^Moran Towing & Trans¬ 
portation Co. V. City of New York,. 
D.C.N.T., 36 F.2d 417. 

N.J —Solomon v. City of Newark, 58» 
A 2d 886, 137 N.J.Law 247—Peter's- 
Garage v. City of Burlington, 8 A. 
2d 634. 121 N.J.Law 523, affirmed 
8 A.2d 910, 123 N.J.Law 227—Bal¬ 
linger V. City of Burlington, 3 A.2<L 
634, 121 N.J.Law 523. affirmed 8 A- 
2d 679. 123 N.J.Law 227—Hahn 
Motor Truck Corporation v. Atlan¬ 
tic City, 140 A. 675. 6 N.J.M1SC.. 
234, followed in Fetterson v. Board, 
of Education of Union City, Hud¬ 
son County, 141 A- 924, 6 N-J.Mlsc-. 
374. 

N.C.—^Mullen v. Town of Loulsburg,. 

33 S.E.2d 484, 225 N.a 63. 

44 C.J. p 101 note 62. 

80. U.S.—^Moran Towing & Trans¬ 
portation Co. V. City of New York,. 
D.CJf.T., 86 F.2d 417. 

Cal.—Swanton v. Corby. 100 P.2d, 
1077, 88 Cal.App.2d 227. 

Pa.—^Tork Paint A Hardware Co. v- 
City of York, Coin.Pl., 62 York Leg.. 
Rec. 76. 
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plicable.81 It has also been held that the statute 
does not apply where it is undesirable or impossible 
to advertise for bids for particular work,82 as in 
the case of emergencies or contracts for unique or 
exclusively controlled services or supplies, as dis¬ 
cussed infra subdivision b of this section; and, 
under a statute so providing, a contract need not 
be let by competitive bidding where the council, 
by ordinance passed as prescribed by the statute, 
determines that it is impracticable to procure such 
work or materials in that way.88 Contracts which 
are by their nature impliedly exempt from the bid¬ 
ding requirement are subject to the protective re¬ 
strictions provided for contracts expressly ex- 

empted.84 

Unconstitutional statute. Where the statute re¬ 
quiring public bidding for a particular contract is 
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unconstitutional, a contract let out thereunder is 
void.8'5 

b. Particular Exceptions and Exemptions 

(1) Unique or exclusively controlled 

services or supplies 

(2) Other exceptions and exemptions 

(1) Unique or Exclusively Controlled Serv¬ 
ices or Supplies 

The requirement of competitive bidding ordinarily 
does not apply to municipal contracts for services or sup¬ 
plies involving specialized knowledge or personal skill; 
but authorities differ as to the effect of such requirement 
on contracts for articles which are patented or controlled 
by a monopoly. 

The statute requiring competitive bidding has 
been construed not to apply to municipal contracts 
for services which depend for their value on special¬ 
ized knowledge and personal skill,8 8 or for sup- 
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PosslbUlty of oKpaiLdltnTe 

K.Y.—Anderson v. City of New York, 
17 N.Y.S.2d 826, 258 Api>.Dlv. 688. 

81. N.J.—^Peter's Garage v. City of 
Burlington. 8 A.2d 634, 121 N.J. 
Law 523, affirmed 8 A.2d 910. 128 
N.J.Law 227—^Balllngrer v. City of 
Burllnsrton, 8 A.2d 684. 121 N.J. 
Law 623. affirmed 8 A.2d 679, 123 
N.J.Law 227. 

Ohio.—^Hugger v. City of Ironton. 82 
N.E.2d 118, 83 Ohio App. 21, ap¬ 
peal dismissed 76 N.E.2d 897, 148 
Ohio St. 670—^Hordln v. City of 
Cleveland, 62 N.E.2d 889, 77 Ohio 
App. 49L 

Apparatus as not ‘^moteKlal,” "sup- 
Xdles,”’ or <*labor” 

(1) The furnishing of '^apparatus" 
is not the furnishing of **materlals or 
supplies or labor" to city, within 
statute requiring contract for fur¬ 
nishing of materials and supplies to 
be awarded to lowest bidder where 
sum to be expended exceeds a speci¬ 
fied sum.—^Peter^s Garage v. City of 
Burlington, 8 A.2d 634. 121 N.J.Law 
■628. affirmed 8 A.2d 910, 123 N.J.Law 
227—^Ballinger v. City of Burlington, 
8 A.2d 684, 121 N.J.Law 628, affirmed 
8 A.2d 679. 128 N.J.Law 227. 

(•2) A dump truck Is “apparatus” 
within this rule.—^Peter's Garage v. 
City of Burlington, 8 A.2d 684, 121 
N'.J.Law 528, affirmed 8 A.2d 910, 
128 N.J.Liaw 227—^Ballinger v. City 
of Burlington, 8 AL.2d 684, 12l N.J. 
Law 628. affirmed 8 A.2d 679, 123 N, 
J.Law 227. 

(8) A contract for motor truck 
chassis was a contract for “appara¬ 
tus" within this rule.—Solomon v. 
City of Newark. 59 A.2d 886, 187 N. 
J.Law 247. 

(4) Fire apparatus was held not 
“material" or “supplies" which city 
must purchase pursuant to competi¬ 


tive bidding.—TTabn Motor Truck 
Corporation v. Atlantic City. 140 A. 
676, 6 N.J.Mlac. 284. followed In Pet- 
terson v. Board of Education of Un¬ 
ion City, Hudson County, 141 A. 
924, 6 N.J.M18C. 874. 

WlM constitutes "work,” **niatecl* 
als,” ''contract’’ 

Contract for furnishing materials 
for fire alarm system was held one 
for “work" and “materials" with¬ 
in statute requiring port district to 
advertise ten days for competitive 
bids before letting contracts for 
“work" or “materials" in view of 
other provisions of statute Indicat¬ 
ing legrislatlve intent to require ad¬ 
vertising for bids before letting con¬ 
tracts for either work and materials; 
and where terms of sale of fire alarm 
si^tem to port district provided for 
payment of part of purchase price 
on final delivery and remainder In 
monthly installments and guaranteed 
materials for five years, transaction 
constituted contract which could not 
be let without advertised notice for 
competitive bids, and not purchase In 
open market.—Belter v. Chapman. 81 
P.2d 1006, 177 Wash. 392. 93 A.L.R. 
828. 

ELeotzlo energy and llghtiiig service 

(1) It has been held that the 
words “apparatus", “materials", and 
“equipment" In statute do not in¬ 
clude electric energy proposed to be 
purchased at wholesale from power 
company.—^Mullen v. Town of Louis- 
burg, 83 S.E.2d 484, 226 N.C. 63. 

(2) But it has also been held that 
a contract entered Into between city 
and power company for furnishing 
of overhead street lighting service 
to city constituted a purchase of 
property or material within provi¬ 
sion of city charter requiring ad¬ 
vertisement for bids before purchase 
of property or material by city.— 
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Washington Fruit & Produce Co. v. 
City of Yakima, 100 P.2d 8. 3 Wash. 
2d 162, 128 A.L.B. 159. opinion ad¬ 
hered to 108 P.2d 1106, 3 Wash.2d 
152. 

Sale or lease of wharves or docks 
The statutes authorizing munici¬ 
pality owning water works and other 
enumerated utilities "or any similar 
or dissimilar utility or system" to 
lease or sell such utilities, but re¬ 
quiring cities to advertise for bids 
and submit matter to voters, provide 
the only procedure whereby munici¬ 
pality can sell and lease its wharves 
and docks, although such statutes do 
not specifically mention wharves or 
docks, since phrase quoted Includes 
any public utility.—^Bremerton Mu- 
mcipal League v. Bremer, 180 P.2d 
367. 15 Wash.2d 23L 

82. Cal.—^Los Angeles Dredging Co. 
V. City of Long Beach, 291 P. 839, 
210 Cal. 848. 71 A.L.R. 161—Hodge¬ 
man V. City of San Diego, 128 P.2d 
412, 68 CalJtpp.2d 610. 

Pa.—^H. B. Underwood Corporation 
V. Chester Municipal Authority. 49 
Pa.Dl8t. & Co. 295, 81 Del.Co. 571, 
34 Mun.L.B. 138. 35 Mun.L.B. 268. 

83. U.S.—Potts V. City of Utica, 
C.aA.N.Y.. 86 F.2d 616. 

Ordinance htid io oonq^ with stat¬ 
ute 

U.S.—Potts V- City of Utlcs^ supra. 

84. Cal.—^Los Angeles Dredging Co. 
V. City of Long Beach, 291 P. 889, 
210 Cal. 848, 71 AL.B. 161. 

85. Tex.—Corpus Christl v. Mireur, 
C1V.APP., 214 S.W. 528. 

44 C.J. p 101 note 66. 

88L Cal.—City and County of San 
Francisco v. Boyd. 110 P.2d 1036, 
17 Cal.2d 606—Adams v. Ziegler, 70 
P.2d 687, 22 Cal.App.2d 185. 
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plies of a peculiar character, depending for their 
value on the personal skill of the manufacturer,*7 
or where an inspection and test are required.®* 
The requirement of competitive bidding does apply 
to contracts for the purchase of materials and sup¬ 
plies where the bidders are free to name the price 
for which they are willing to furnish them.*® 

Public utilities. The statute requiring public bid¬ 
ding does not apply to the supply of a public utility 
entered into with a person in the enjoyment of a 
practical legislative monopoly,*® especially where 
the rate charged is constantly subject to regulation 
under the public utilities law.®^ A distinction has 
been made in some jurisdictions, however, between 
contracts made for the city’s consumption of a 
public utility and contracts made for the private 
consumption of the utility by its inhabitants, the 
former requiring public bidding where the statutory 
provision is mandatory, the latter not;** and, where 
the charter of the corporation contracting to supply 
the public utility reserves a right to the city to 
have the benefit of the laws relating to competitive 


bidding, a contract for the supply of the utility 
made with such corporation without competitive 
bidding is invalid.*® 

Patented articles; monopolies., The authorities 
are in conflict as to the effect of a provision requir¬ 
ing advertisements and bids when the municipality 
desires patented articles or articles or materials con¬ 
trolled by a monopoly.®^ One view is that municipal 
corporations are thereby precluded from requiring 
articles or materials with reference to which there 
cannot be free competition in the bidding.*® The 
other view is that, where the best interests of the 
city will be subserved by the use of a patented ar¬ 
ticle or an article controlled by a monopoly, procur¬ 
able from only one source, the provision in ques¬ 
tion has no application whatever, the case being 
without its spirit and intent;** and in some cases 
it may be expressly so provided in the grant of 
authority to make the contract.*^ In some of these 
jurisdictions this view is controlled by statutes pro¬ 
viding in express terms that no patented article 
shall be advertised for or purchased by the city 


La.—CSorpnfl Jnzla gnotad la Louisi¬ 
ana V. ZJcIlhenny, 9 So.2d 467, 470, 
201 La. 78. 

Minn.—Cozpuji Joxls o*.tsd la Krohn- 
berff V. Pass. 244 N.W. 829, 880. 187 
Minn. 78. 

Ohio.—^Hordin v. City of Cleveland, 
62 N.E!.2d 880. 77 Chlo App. 491. 
Fa.—^London & Lancashire Indemnity 
Co. v. Upper Darby Tp., Com.Fl.. 
28 Del.Co. 223. 30 Mun.L.R. 129. 

44 C.J. p 102 note 86. 
fixpert flaaaolal advloe 

Provision of charter, requlrina ad¬ 
vertisement and letting: of contract 
on bids. Is Inapplicable to town com¬ 
missioner's contract for expert ad¬ 
vice and service in connection with 
Issuance of town hospital bonds un¬ 
der statute authorizing commis¬ 
sioners to Incur all expense rea¬ 
sonably necessary and Incident there¬ 
to.—Terry v. Commissioners of 
Cookeville, 198 8.W.2d 1010, 184 

Tenn. 347. 

Sngr^ears 

U.S.—^Potts v. City of UUca. C.C.A. 

N.T., 86 F2d 616. 

44 C.J. p 102 note 85 [a] (4). 
Beal estate brokers 
N.J.—Child v. Board of Com'rs of 
City of Newark, 151 A.2d 208, 8 
N.J.M1SC. 697. 

87. La.—Corpus Juris quoted la 
Louisiana v. Mcllhenny, 9 So.2d 
467, 470, 201 La. 78. 

44 C.J. p 102 note 86. 

Oases hold not wlthla eaoeptloa 
(1) Where town commissioners 
contracted for two new diesel en- 
tdnes and replacement of parts In 
existing: machines m power plant 


without advertising: for bids, contract 
was not valid on gnround that re¬ 
quired machinery could be furnished 
only by contractor where contract 
was not one entirely of repair and 
replacement of parts.—^Raynor v. 
Commissioners for Town of Louls- 
burg, 17 S.B.2d 495. 220 N.a 848. 

(2) Under statute requiring port 
district to advertise for competitive 
bids for contracts for materials, 
where evidence showed that district 
received competitive offers for fire 
alarm system, system was held not 
of such specialized character as to 
render competition Impossible.— 
Reiter v. Chapman, 31 P.2d 1006, 177 
Wash. 892, 92 A.L.R. 828. 
sa La.—Oozpru Juris quoted In 
Lou.slana v. Mcllhenny, 9 So.2d 
467, 470. 201 La. 78. 

N.Y.-^leason v. Dalton, 51 N.T.S. 

837, 28 App.Div. 656. 

89. N.C.—Mullen v. Town of Louls- 
burg, 88 S.E.2d 484, 225 N.C. 58. 

801 Wash.—^Washington Fruit & 
Produce Co. v. City of Yakima, 100 
P.3d 8. 3 Wash 2d 152, 128 A.L.R. 
159, opinion adhered to 103 P.2d 
1106. 3 Wash.2d 152. 

Wls.—Murphy v. Pauli, 212 N.W. 402, 
192 Wls. 93. 

44 C.J. p 102 note 88. 

91. N.C.—^Mullen v. Town of Louls- 
burg, 83 S.E.2d 484, 226 N.C. 68. 

44 C.J. p 102 note 89. 

92. Colo.—^Larimer County v. 
Collins, 189 P. 929, 68 Colo. 864. 

Mich.—Saginaw v. Consumers' Power 
Co., 182 N.W. 146, 213 Mich. 460. 

93. Minn.—^Arpln v. Thief River | 
Falls. 141 N.W. 838, 122 Minn. 84. | 
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94. Tex.—Cozptu Juris dted in 
Vilblg Bros. V. City of Dallas, 96 
S.W.2d 229, 230, 127 Tex. 568. 

95. Ky.—^Pineran v. Central Bltu- 
lithlc Pav. Co.. 76 S.W. 415, ll6 
Ky. 495, 26 Ky.L. 876, 8 Ann.Oas. 
741. 

44 C.J. p 103 note 92. 


9a Conn.—Comley v. Board of Pur¬ 
chase and Supplies, 149 A. 410, 111 
Conn. 147. 

Wls.—Victors V. Village of Muscoda» 
279 N.W. 663, 228 Wis. 465. 

44 C.J. p 103 note 98. 

Matter for city’s dlsoretloa 
Public authorities' exercise of dis¬ 
cretion In calling for bids to furnish 
city particular articles, procurable 
from only one source or limited num¬ 
ber of sources, will not be overruled 
by courts. In absence of showing that 
such discretion was abused or that 
fraud existed; and city authorities, 
calling for bids to furnish city In¬ 
candescent lamps for sale to public 
by municipally owned light depart¬ 
ment did not abuse their discretion 
in limiting specifications to certain 
kind of lamps obtainable from only 
one ultimate source, where there 
was no suggestion of fraud, general 
public preferred such lamps, and they 
had proved satisfactory to city for 
many years.—Smith v. City of Seat¬ 
tle. 72 P.2d 688, 192 Wash. 64. 

97. U.S.—Worthington v. Boston, 
Mass., 162 U.S. 695, 14 S.Ct 737, 88 
L.Ed. 608. 
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except under circumstances insuring a fair and I 
reasonable opportunity for competition.^* In other j 
jurisdictions it has been held that the city must j 
permit the furnishing of other material equal to 
the patented product.** Another doctrine seems to 
require advertisement for bids, but permits a con¬ 
tract involving the use of a patented or monopolized 
article if deemed best for the city.i In 2 Xiy event, 
where the patented article is offered for sale by 
more than one seller the statute requiring competi¬ 
tive bidding must be complied with.* 

(2) Other Exceptions and Exemptions 

Statutes requiring competitive bidding have been held 
ciot to apply to municipal contracts In cases of emergencies 
or temporary arrangements; but ordinarily they do apply 
to supplemental contracts or contracts for additional 
work. 

Statutes requiring competitive bidding have been 
construed not to apply to various municipal con¬ 
tracts,* such as contracts for the lease, sale, or 
purchase of city offices or other real estate^ or con¬ 
tracts for municipal printing.® Such a statute 
has no application to a transaction involving the 
payment of interest on unpaid warrants of the 
city, since, if such transaction is a contract, it can 
be made with only one person, the holder of the 
warrant.'* 


I Emergencies. The provisions do not apply to 
j cases of emergency," as where the delay necessi- 
j tated by the public bidding procedure would cause 
the city irreparable loss* or would greatly aggra¬ 
vate conditions constituting a menace to the public 
health.* Under provisions to that effect, a de¬ 
termination of emergency made by a specified mu¬ 
nicipal bod3' is a prerequisite to the making of a 
contract without submitting it for public b.ds;^* 
and, under a charter providing for dispensing with 
competitive bidding, required elsewhere therein, 
whenever the city council declares an emergency 
to exist, where such a declaration has been made 
it is not within the power of the court to determine 
whether or not such emergency in fact exists.^^ 
However, under statutes which do not in terms con¬ 
fer authority on the municipal authority to declare 
an emergency, but only create an exception to the 
prescribed mode of contracting, predicating the 
power of the council on the existence of the emer¬ 
gency as a fact, it has been held that the municipal 
governing board cannot declare an emergency where 
none exists so as to defeat the provisions of the 
law;i* and where the municipal governing board 
does declare an emergency under such a statute,^* 
or under a charter dispensing with competitive bid¬ 
ding on the mere showing of conditions constituting 


08. N.T.—Holly V. New York, 112 
N.Y.S. 797, 128 App.DIv. 499—Rose 

V. Low, 83 N.Y.S. 698, 86 App.Div. 
461. 

44 aj. p 103 note 94. 

99. N.J.—Kingston Bituminous Prod¬ 

ucts Co. V. City of Lons Branch, 12 
A.2d 237, 124 N.J.Law 472. 

1. N.J.—^Newark v. Bonnell, 81 A. 
408, 57 N.J.Law 424, 61 Am.S.R. 
609. 

8. Wls.—Vlctora v. Village of Mus- 
coda, 279 N.W. 663, 228 Wls. 455. 

3. N.T.—Smith v. New York, 21 
How.Pr. 1. 

Oontxaots for earziaffe hire for 
pahUo offloeis while engaged In their 
public duties have been held not to 
be within the application of the stat¬ 
ute.—Smith V. New York, supra. 

4, Fla.—Cleary v. Dade County, 37 
So.2d 248. 

Minn.—Corpus Jtuds dtad In Am- 
brozlch V. City of Eveleth, 274 N. 

W. 635, 689, 200 Minn. 473, 112 
A.L.R. 269. 

44 C.J. p 103 note 98. 

6. Fa.—Lewis V. Philadelphia, 17 
Pa.Dist. 403. 

44 C.J. p 103 note 99. 

8. Cal.—^Voorhees v. Morse, 34 P.2d 
163, 1 Cal.2d 179. 

7. N.C.—Raynor v. Commissioners 


for Town of Loulsburg, 17 S.E.2d 
495. 220 N.C. S4S. 

Pa.—Automatic Voting Machine 

Corp. V. Witkin, 64 Pa Dlst. & Co. 
171—^H. B. Underwood Corporation 
V. Chester Municipal Authority. 49 
Pa.Dlst. & Co. 295, 31 Del.Co. 571. 
34 Mun.L.R. ISS, 35 Mun.L.R. 268. 

Beguisltas of **eiznergenc7” 

The word "emergency” cannot be 
precisely defined and each case must 
stand on its own facts, but an emer¬ 
gency which would relieve town 
council of duty of advertising for 
competitive bids must be present. 
Immediate, and existing, and not a 
condition which may or may not 
arise In the future or one that is 
about to arise, or to be expected to 
arise.—^Raynor v. Commiss-oners for 
Town of Loulsburg, 17 S.R2d 495, 
220 N.C. 848. 

XSvldenoe held not to establish '‘smsff- 
geney” 

N.C.—^Raynor v. Commissioners for 
Town of Loulsburg, supra. 

& N.Y.—North River Electric 
Light, etc., Co. V. New York, 62 N. 
Y.S. 726, 48 App Dlv. 14. 

44 C.J. p 102 note 81. 

9. Tex.—^Hoffman v. City of Mt. 
Pleasant, 89 S.W.2d 193, 126 Tex. 
632. 

44 C.J. p 102 note 82. 
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■nxnieii uecessacy to protect or pre* 
serve public health” 

Words "preserve** and "protect** 
within statute providing that, in case 
of public calamity or when it is 
necessary to preserve or protect pub¬ 
lic health, provision requiring sub¬ 
mission of contract to competitive 
b:ds and publication of notice shall 
not apply, carry idea of timely and 
effective action which keeps unim¬ 
paired good health of citizens in ad¬ 
vance of Its impairment—^Hoffman 
V. City of Mt Pleasant supra. 

10. Mo.—West Virginia Coal Co. of 
Ml.«- 80 uri V. City of St Louis, 25 

S.W.2d 466, 324 Mo. 968. 

11. Wash.—Stem v. Spokane, 111 
P. 231. 60 Wash. 825. 

44 C.J. p 102 note 83. 

18. N.C.—^Raynor v. Commissioners 
for Town of Loulsburg, 17 S.E.2d 
495, 220 N.C. 848. 

13. N.C.—Corpus Juris cited In 
Raynor v. Commissioners for Town 
of Loulsburg, 17 S.E.2d 495, 498, 
220 N.a 848. 

Welgltt and effect of findings 
Governing body of municipality is 
not a court whose findings of fact 
are binding on reviewing courts 
where there Is evidence to support 
them.—^Raynor v. Commissioners for 
Town of Loufshurg, 17 S.E.2d 495, 
220 N.C. 348. 
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an emergenc>%^^ the court may review the finding 
as to its existence and declare that no emergency 
exists. 

Temporary arrangements. Such a statute has 
been construed not to apply in cases of temporary 
arrangements for the supply of a public utility pend¬ 
ing the negotiations for a purchase by the city of 
the plant furnishing the utility nor does it ap¬ 
ply to a subcontract for the completion of work 
rendered necessary by the default of the con¬ 
tractor under the original contract where the orig¬ 
inal contract, itself let to the lowest bidder, pro¬ 
vided for its termination in case of a failure to 
perform.!® 

Supplemental contracts, amendments, and addi¬ 
tional work. The statutes requiring competitive 
bidding apply to supplemental contracts covering 
items not provided for by the terms of the original 
contract! 7 unless bids for the original contract were 
made on the basis of a contemplated extension of 
the work under supplemental contracts to be made 
with the successful bidder without further bidding;!® 
and such statutes also apply to amendments of a 
contract already executed in compliance with the 
law where such amendments alter the original con¬ 
tract in some vital and essential particular,!® not¬ 
withstanding a clause in the original contract re¬ 
serves to the city the right to modify any of its 
essential terms by subsequent supplemental con¬ 
tracts to be made by. its officers without due adver¬ 
tisement and competitive bidding.®® However, the 
value of substitutions in the original contract is not 


to be added to the value of the work and materials 
for which the substitution was made in determining 
whether the amount of the substitution is within 
the limit required for statutory exemptions.®! Work 
merely incidental to that covered by a contract al¬ 
ready awarded after competitive bidding may be 
g^ven to the successful bidder without advertising 
for further bids thereon;®® but this rule does not 
apply to additional work of the same general na¬ 
ture but not incidental to that covered by the con¬ 
tract.®® 

§ 997. -Information to Bidders 

Bidders must be Informed of the nature, quality, and 
quantity of the article to be purchased or the work to be 
dona for the municipal corporation, and the same Infor¬ 
mation must be given to all. 

Bidders must be duly informed by the officer so¬ 
liciting bids as to the nature, quality, and quantity 
of the article to be purchased or the work to be 
done for the municipal corporation to the end that 
they may bid intelligently, and binding contracts 
may result therefrom.®^ In order that there may be 
fair competition, the same information should be 
given to all;®® and a contract awarded on private 
information given only to the successful bidder is 
unfair, illegal, and void.®® However, a charge that 
information given to the successful bidder was 
withheld from others must be established by proof 
before the successful bid will be invalidated on that 
ground.®"^ An interpretation of the specifications 
given to the successful bidder on his request is 
valid and becomes a part of the contract.®® 


Mo.—^Mallon v. Kansas City 
Water Com’rs., 128 S.W. 764, 144 
Mo.App. 104. 

44 C.J. p 102 note 84. 

15. CaL— IjOb Ansreles Gas, etc., 
Corp- V. Los Angeles, 205 P. 125, 
1 S8 Cal. 307. 

44 C.J. p 103 note 79. 

IS. N.J.—^Monarty ▼. Orange, 100 

A. 1070, 90 N.J.Law 328. 

44 a J. p 192 note 80. 

17. N.T.—Dady v. New York, 121 
N.Y.S. 860, 65 Mlsc. 382, affirmed 
183 N.T.S. 1117, 149 App.I>iv. 958. 

44 C.J. p 101 note 69. 

1 & Pa.—Croasdlll v. Philadelphia, 
18 Pa.Dist 719. 

Continuation of work under optional 
provisions In original contract see 
InAra 5 999a. 

19. Mass.—^Morse v. Boston, 148 N. 

B. 818, 253 Mass. 247. 

44 C.J. p 101 note 72. 

20 m Pa.—^Lewls .v. Philadelphia, 20 
Fa.Dist 113. 

21 . N.Y.—^Brady v. New York, 20 
N.E. 390, 112 N.Y. 480, 2 L.H.A. 
75L 


22 : Pa.—Commonweedth v. Jones, 
129 A. 635, 283 PcL 582—Automatic 
Voting Machme Corp. v. Witkln, 64 
Pa.Dl8t & Co. 171. 

Oontraot completB In Itself 

Supplemental agreements con¬ 
nected with franchise contracts of 
city need not be advertised, since 
each franchise contract is complete 
In itself.—Greenberg v. City of New 
York, 374 N.Y.S. 4, 152 Misc. 488. 

23. PaL—Commonwealth v. Jones, 
129 A. 635, 283 Pa. 682. 

44 CJ. p 102 note 76. 

24. N.J.—Waszen v. Atlantic City, 
61 A.2d 86, 137 N.J.Law 535, re¬ 
versed on other grounds 63 A.2d 
265, 1 N.J. 278. 

Pa.—Norton v. Darby Borough 
School Dlst. Directors, Com.Pl., 28 
DeLCo. 170. 

44 C.J. p 103 note 1. 

Qnaatity to be suppllsd 
Where city Invited bid for not less 
than a specified number of parking 
meters from each bidder and failed 
to specify that the award might be 
divided between two or more bidders, 
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each receiving less than the total 
number, and the awards were so 
divided between two rival bidders, 
the result was the same as though 
there had been no advertisement for 
a bid.—^Hodgeman v. City of San 
Diego, 128 P.2d 412, 58 Cal.App.2d 
610. 

25. N.J.—^Tlce V. Long Branch, 119 
A. 25, 98 N.J.Law 214. 

44 C.J. p 103 note 2. 

26 . Pa.—Ryan v. Ashbrldge, 10 Pa. 
Dlst. 153. 

27. Pa.—Anders ▼. Philadelphia, 83 
A. 939, 284 Pa. 126. 

A seoTst nnderstaiidliig with one 
bidder that a strict compliance with 
the specifications would not be re¬ 
quired was held within the rule.— 
Anders v. Philadelphia, supra—44 

C.J. p 104 note 6. 

2 a U.S.—Philadelphia v. Welsbach 
St. Lighting Co., Pa., 218 F. 721, 
134 C.C.A. 899, certiorari denied 36 
act. 418, 288 IT.S. 618, 69 L.Bd. 
1492. 
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§ 998. - Specifications j 

In order to set a common standard of biddInOf the | 
specifications Inviting bids on a municipal contract must i 
be definite and precisep and must be free from restrictions 
which would stifle competition. 

One of the essentials to competitive bidding is 
that bidders shall have opportunity to bid on the 
same thing that is, there must be a common stand¬ 
ard of bidding, since otherwise it would be impossi¬ 
ble to compare bids and ascertain the lowest bid- 
der.-o Accordingly", where competitive bidding on 
municipal contracts is required by law, the specifi¬ 
cations inviting bids must be sufficiently definite 
and precise to afford a basis therefor and, if it 
is so loosely worded or irregular as to furnish no 
standard or basis for comparison, it will invalidate 
any and all bids made thereunder32 unless it ap¬ 
pears that all the parties are familiar with the de¬ 
tails so that there is no surprise or prejudice.®^ 
Moreover, there must be a reasonable relation be¬ 
tween the purpose of the specification and the char- 


I acter of the work to be performed under the con- 
1 tract and the specifications must be free from 
! restrictions, the effect of which ^-ould be to stifle 
compet:tion.35 WTiere bids are called for, based 
on the bidders’ specifications, the result cannot 
be termed competitive bidding within the meaning 
of statutes requiring the letting of contracts to the 
lowest bidder.®® 

Notwithstanding the above rules, the requirement 
of competitive bidding is not violated by the adop¬ 
tion of specifications requiring a particular type 
of construction or the use of certain definitely 
described materials;®^ and "where a city has had 
satisfactory results with a particular product it 
may make its specifications conform to such prod¬ 
uct,®® provided the city prepares such specifications 
in the exercise of a sound discretion, and not ar¬ 
bitrarily and in bad faith;®® and it is immaterial 
that one bidder thereby gains an advantage over 
others.^® Moreover, where the property which a 


29. Ala.—Van Antwerp v. Board of 
Com'ra of City of Mobile, 115 So. 
289, 217 Ala. 201. 

Mlnn.^Rlce v. City of SL Paul, 295 
N.W. 529, 208 Minn. 509. 

sa Md.—Stoll V. Mayor and City 
Council of Baltimore, 162 A 267. 
168 Md. 282. 

N’jr. —Waszen v. Atlaivtle City, 68 
A2d 255, 1 N.J. 278. 

Pa.—Book V. Hall, 15 Add 955. 889 
Pa. 470—^Pearlman v. City of Pitts¬ 
burgh, 155 A 118, 804 Pa. 24— 
Horton v. Darby Borough School 
Dlst. Directors, Com.PL, 28 Del. 
Co. 170. 

31. Minn.—Cozpns Jozls quoted In 
Davies v. Village of Madella, 287 
N.W. 1, 4, 205 Minn. 526. 

N.J.—^Waszen v. Atlantic City, 68 A 
2d 255, 1 N.J. 278—Rankin ▼. 

Board of Education of Esrs Harbor 
Tp., 51 A2d 194, 185 N.J.Law 299. 
Tez.—Ck>zpii8 Juris quoted In Su¬ 
perior Incinerator Co. of Texas v. 
Tompkins, CivApp., 87 S.W.2d 891. 
897. 

44 C.J. p 104 note 9. 

Seasonably necessary detail 
While plans for municipal contract 
should be specific, they need not be 
more detailed than Is reasonably 
necessary for attainment of object 
sought.—Stoll V. Mayor and City 
Council of Baltimore, 162 A 267, 168 
Md. 282. 

Approval by town oonnoU 

City's specifications with reference 
to bidding on contract for collection 
and disposal of city's garbage "were 
impliedly, at least, approved by city 
council when contract was awarded 
to one who complied with the speci¬ 
fications.—Book V. Hkll, 15 A2d 355, 
889 Pa. 470. 


Spedfloatlons held suilicleiLt 
Md.—Stoll V. Mayor and City Council 
of Baltimore, 162 A 267, 163 Md. | 
282. .! 
Mich.—^Robinson v. City of Saginaw, 
255 N.W. 896, 267 Mich. 557. 

Minn.—^Rlce v. City of St. Paul, 295 
N.W. 529. 208 Minn. 509. 

Pa.—^Book V. Hall. Com.Pl., 47 Dauph. 
Co. 298, afilrmed 15 A2d 355, 339 
Fa. 470. 

Ordlnsnoe h^ Inapplioable 
Ohio.—^Patterson v. City of Zanes¬ 
ville, 182 N.E. 852, 42 Ohio App. 
428. 

38. N.J.—Waszen v. Atlantic City, 
68 A2d 255. 1 N.J. 278. 

Tex.—Corpus Juris quoted In Superi¬ 
or Incinerator Co. of Texas v. 
Tompkins, Clv.App., 87 S.W.2d 391, 
897. 

44 a J. p 104 note 11. 

33. Mich.—Berghage v. City of 
Grand Rapids, 246 N.W. 65, 261 
Mich. 176. 

34. N.J.—Waszen v. Atlantic City, 
68 A2d 256, 1 N.J. 278. 

Provision of spedflostions held Uls- 
gBl 

Provision of specification drawn by 
city for disposal of garbage by con¬ 
tractor that bidder be a freeholder 
of the county was illegal In falling to 
bear a reasonable relation to other 
speclficatjona seeking to secure best 
qualified municipal garbage contrac¬ 
tor to undertake work.—Waszen v. 
Atlantic City, supra. 

35. Minn.—Cozpua Juris quoted in 
Davies v. Village of Madella, 287 N. 
W. 1. 4, 205 Minn. 526. 

If.j,—Waszen v. Atlantic City. 63 A 
2d 255. 1 NJr. 278. 

N.T.—^Plnlgan v. Zuber, 28>1 N.T.S. 
980, 156 Mlsc. 479—American La 
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France & Foamlte Coiporation v. 
City of New York, 281 N.T.S. B19. 
156 Misc. 2. affirmed 283 N.T.S. 
899, 246 App.Dlv. 699. 

N.C.—^Raynor v. Commissioners for 
Town of Loulsburg, 17 S.E.2d 495, 
220 N.C. 348. 

Pa.—^Fearlman v. City of Pittsburgh, 
155 A 118, 304 Pa. 24—Norton v. 
Darby Borough School Dist. Direc¬ 
tors, Com.PL, 28 Del.Co. 170. 

Tex.—Ctozpns Juris quoted in Superi¬ 
or Incinerator Co. of Texas v. 
Tompkins, Clv.App., 87 S.W.2d 391, 
897. 

44 aj. p 104 note 10. 

36 . Ala.—Van Antwerp v. Board of 
Com'rs of Cliy of Mobile, 115 So. 
239, 217 Ala. 201. 

37- N.T.—Flnigan v. Zuber. 281 N.T. 

S. 980, 156 Mlsc. 479. 

38. N.J.—Kingston Bituminous 
Products Co. V. City of Long 
Branch. 12 A2d 287, 124 N.J.Law 
472. 

38. N.J.—-Kingston Bituminous 
Products Co. V. City of Long 
Branch, supra. 

Strlagant speolflcatlon 

Mere fact of a very stringent spec¬ 
ification by city, even though speci¬ 
fication Is not generally followed, 
will not of Itself and in absence of 
proof of ftaud establish arbitrariness 
and bad faith.—^Kingston Bituminous 
Products Co. V. City of Long Branch, 
supra. 

Otty held not to have acted azbltraxl. 

ly 

N.J.—Kingston Bituminous Products 
Co. V. City of Long Branch, supra. 
4a N.T.—^Hopkins v. Hanna, 239 N. 

T. S. 489. 135 Miac. 760. 

Suooessfnl bUdsx’s regular product 
,N.Y.—Hopkins v. Hanna, supra. 
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municipality wishes to acquire is of such charac¬ 
ter that structural specifications cannot be drawn 
so as to permit competitive bidding based thereon, 
the omission of the structural specifications from 
the advertisement for bids does not render the 
proposal to receive bids indefinite or invalid by 
reason of not providing a basis for competitive 
bidding that is, if the filing of specifications 
would, in fact, have precluded competitive bidding, 
then such specifications may be omitted.'*^ Where 
the ordinance authorizing the purchase of certain 
property does not give a detailed description of 
the article, the purchasing authority of the munici¬ 
pality is not authorized to limit the article by speci- 

fication&^3 

Prerequisites to issuance of spccificatiojis; ques- 
tionnaires. Under statutory provisions to that ef¬ 
fect, a municipality has the authority to demand 
that prospective bidders on a contract answer a 
questionnaire respecting their qualifications and, 
where the answers to the questionnaire are insuffi¬ 
cient, the prospective bidder may be refused the 
specifications.^® The right to challenge an alleged¬ 
ly improper denial of specification^ may be lost by 
laches.^® 

Alteration of specifications. Specifications, after 
their approval in the manner required by statute, 
cannot be altered^*^ except in immaterial details^® 
tmless the bids have been invited voluntarily by 


the city in the absence of statutory requirement and 
there is no evidence of fraud and it has been 
held that a low bid cannot be rejected because of 
its failure to meet a requirement which was not 
contained in the specifications.®® 

Invalidity or lack of specifications. The invalid- 
itySi or nonexistence®^ of specifications will invali¬ 
date bids purporting to be made thereon; but a 
single unreasonable requirement in the specifica¬ 
tions will not invalidate a contract already entered 
into where it is not shown that such requirement 
had influenced the bids in any way.®® 

Fixing price of work or labor. Where the stat¬ 
ute requires certain work for the city to be let on 
public bidding, it has been held that the city can¬ 
not in its specification arbitrarily fix the price to 
be allowed for a part of the work®® or a minimum 
price for labor.®® 

§ 999. -Proposal or Advertisement 

a. General rules 

b. Particular provisions and requirements 
a. General Buies 

The publlehed proposal must advertise the municipal 
contract authorized, and must conform to charter and 
statutory provisions. The advertisement must set forth 
the proposed contract fully, and must be In terms to In¬ 
vite bids and not to repel competition. 


€1. Ohio.—^Hlnes v. City of Belle- 
fontalne. 57 N.E.2d 164, 74 Ohio 
App. 393. 

Particular tzaiuiaetloiui withla rule 

(1) Nature of parkmer meters is 
such that It Is Impossible to draw 
specifications to permit any competi¬ 
tive bidding because each meter Is 
covered by a patent and specifica¬ 
tions particularly describing one me¬ 
ter would necessarily exclude others. 
—^Hodgeman v. City of San Diego, 
128 P.2d 412, 53 Cal.App.2d 610. 

(2) City’s advertisement for bids 
for leasing of parking meters with 
option to purchase was not Invalid 
on ground that It was so Indefinite 
as to make it Impossible for fair 
competition under It, where stage of 
development of parking meters was 
such that It was Impossible to draw 
structural specifications on which 
competitive bidding might be based. 
—^Hlnes V. City of Bellefontalne, 57 
N.E.2d 164, 74 Ohio App. 398. 

(3) Contract, made after intelli¬ 
gent competitive bidding, for pur¬ 
chase of article of generally known 
kind, where various makers have 
special attachments and devices, is 
valid, although ordinance contains no 
specifications.—Patterson v. City of 


Zanesville. 182 NJEI. 352, 42 Ohio App. 
428. 

4a. Cal.—^Hodgeman v. City of San 
Diego, 128 F.2d 412, 58 Cal.App.2d 
610. 

Contraot for fire alarm boxes was 
held valid, although council did not 
adopt specifications, where specifica¬ 
tions would destroy competitive bid¬ 
ding.—^Patterson v. City of Zanes¬ 
ville, 182 N.E. 852, 42 Ohio App. 428. 
4& Ohio.—Patterson v. City of 
Zanesville, supra. 

44. N.J.—Gunne v. Borough of Glen 
Bldge, 163 A. 554, 11 N.J.Misc. 2. 

45. N.J.—Gunne v. Borough of Glen 
Ridge, supra. 

46. N.J.—Gunne v. Borough of Glen 
Ridge, supra 

47. N.J.—Case v. Trenton, 74 A. 672, 

76 N.J.Law 696. , 

Pa.—^Mazet v. Pittsburgh, 6 Pa Co. 
699. 

48. TJ.S.—^Biankato v. Barber As¬ 
phalt Pav. Co., Minn., 142 F. 829, 78 
aCA. 439. 

48. N.T.—^Ellngsley v. Brooklyn, 6 
Abb.N.Cas. 1, affirmed 78 N.Y. 200. 

50. Pa—^Pearlman v. City of Pitts¬ 
burgh, 165 A. 118. 804 Pa 24. 
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61- N.T.—People V. Buffalo, 176 N. 
T.S. 642. 

Tez.—Corpus Juris quoted In Superi¬ 
or Incinerator Co. of Texas v. 
Tompkins, Civ.App., 87 S.W.2d 891, 
897. 

Besolution and contract set aside 
Where Irregularities In specifica¬ 
tions drawn by city were of such 
substantial character that they op¬ 
erated to affect fair and competitive 
bidding, resolution awarding contract 
and contract pursuant to the resolu¬ 
tion would be set aside.—^Waszen v. 
Atlantic City, 63 A.2d 255, 1 N.J. 278. 

62. N.J.—O’Malley v. Hoboken, 85 A. 

449, 84 NJ.Law 83. 

Tex.—Corpus Juris quoted In Superi¬ 
or Incinerator Co. of Texas v. 
Tompkins, Civ.App., 87 S.W.2d 391. 
897. 

53. Cal.—^Rlce v. Haywards, 40 P. 
651, 107 Cal. 898. 

54. N.T.—In re Mahan, 20 Hun 801, 
affirmed 81 N.Y. ‘621. 

44 C.J. p 104 note 18. 

65. Ohio.—State v. Norton, 7 Ohio 
S. & C.P. 854, 5 Ohio N.P. 183. 

Pa.—^Frame v. Felix, 31 A. 875, 167 
Pa. 47. 27 L..RJL 802. 
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The published proposal must advertise the munici¬ 
pal contract authorized f®® and a contract in terms 
different from the contract authorized by the res¬ 
olution is not aided by the fact that it conforms 
to the advertisement.®7 The proposal must also 
comply with charter and statutory requirements.®* 
However, a city’s advertisement for bids for cer¬ 
tain property or services is not invalid because at 
the time there was no ordinance providing for 
the acquisition of such property or services or the 
method of payment therefor.®* 

The advertisement must set forth the proposed 
contract with sufficient fullness and particularity to 
show it to be legal and valid,®* the degree of full¬ 
ness and particularity depending on the nature of 
the services required®! and the terms of the stat¬ 
ute.®* The proposal must be in terms to invite 
bids and not to repel competition;®® and an award 
will be invalidated by the placing of conditions into 
the proposal for bids which can have no useful 
public purpose and which result in giving one bid¬ 
der an unfair advantage over the others®® or by 
the passing of an ordinance granting favors to 
the successful bidder not extended to others.®® 
However, the fact that the proposal is so worded 
as to make it possible for one bidder to produce 
the article at a smaller manufacturing cost than 
other bidders will not vitiate the award if it is 
worded so as not necessarily to exclude all other 
bidders.®® If the advertisement lacks any of the 
essential requirements, it is void.®^ 

Manner and time of Publication, The proposal 


must be published in the number of papers and for 
the length of time required by the law or ordi¬ 
nance.®* A publication has been held not to be in¬ 
sufficient because the paper failed to appear on 
Sundays and holidays during the penod.®* A re¬ 
quirement that the advertisement shall be published 
for at least a fixed number of days has been held 
to be sufficiently complied with by a single inser¬ 
tion if made the stipulated number of days before 
the letting of the contract.^® Where the requisites 
of the notice or advertisement are not expressed, 
a notice published in a daily paper, beginning the 
tenth day before the bids were opened and continued 
daily until the date fixed, except the last day, has 
been held to be sufficient'^!’ 

RcadvertisemenU WTiere a power to reject any 
and all bids is reserved by the city, it may reject 
all bids and readvertise, even where under the law 
it is required to award the contract to the lowest 
bidder.'* Where the statute requires an award 
only after advertisement and to the lowest responsi¬ 
ble bidder, but gives the city a right to reject any 
and all bids, a readvertisement is necessary if the 
bid of the lovrest responsible bidder is rejected.^® 
However, where the lowest bidder to whom the 
contract is awarded fails to comply with the con¬ 
ditions thereof, the contract may be awarded to 
the next lowest bidder without a readvertisement'*® 
unless there has been collusion between the lowest 
and next to the lowest bidders,^® or a failure to 
comply with the statutory provisions designed to 
secure publicity and prevent fraud,7® or unless a 


66. Mass.—^Burt v. Municipal Coun¬ 
cil of City of Taunton, 176 N.SI 
511. 276 Mass. 635. 

44 CJ. P 104 note 20. 

AuthoxlslBcf order bald mandatory 
Mass.—^Burt v. Municipal Council of 
City of Taunton, supra. 

67. N.J.—Maglnnis v. Wildwood, 110 
A. 820. 94 N.J.LAW 425. 

44 C.J. P 104 note 21. 

sa N.T.—^Helwlff ▼. Gloversvllle, 
168 N.T.S. 475. 

Contract oouformlny to charter 
The fact that the advertisement 
did not conform to the provisions of 
the city charter will not Invalidate 
the resultlna contract, where the con¬ 
tract did conform to the charter, 
provided the variance between the 
advertisement and the contract was 
a mere irresrularity not prompted by 
fraud or deceit, and provided no one 
was misled thereby.—Bersrhase v. 
City of Grand Rapids, 246 N.W. 65, 
261 Mich. 176. 

50. Ohio.—^Hlnes v. City of Belle- 
fontalne. 67 N,E.2d 164, 74 Ohio 
App. 893. 


6a 6a.—Valdosta v. Harris. 119 S. 
B. 625, 156 Ga 490. 

44 C.J. p 104 note 22. 

61. Cal.—Cady v. San Bemardmo, 
94 P. 242, 163 Cal. 24. 

44 C.J. p 104 note 23. 

62. Mich.—^Kundmger v. Saginaw, 
98 N.W. 914. 132 Mich. 395. 

6a N.J.—Tice V. Long Branch, 119 
A. 25, 98 N.J.Law 214. 

44 aj. p 105 note 26. 

Mor contract not cured by later ad^ 
vertlsement 

N.C.—^Raynor v. Commissioners for 
Town of Louisburg. 17 S.E.2d 495, 
220 N.a 348. 

6a N.J.—^Waszen v. Atlantic City, 
63 A2d £65. 1 N.J. 278. 

44 O.J. p 106 note 29. 

65. N.J.—Riddle v. Atlantic City, 
97 A. 790. 89 N.J.Law 122. 

44 OJ. p 105 note 80. 

ea N.J^Bauor v- West Hoboken, 
100 A. 223, 90 N.J.Law 1. 

67. Fa.—^Fllnn v. Pluladelphla, 102 
A. 24. 258 Pa. 855. 

44 C.J. p 105 note 32. 
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68 L Iowa.—Comstock v. Eagle Grove 
City, 111 N.W. 61, 138 Iowa 589. 

44 aJ. p 106 note 37. 

66 . N.T.—Bradley ▼. Van Wyck, 72 
N.Y.S. 1034, 65 App.Div. 293. 

7IX Hy.—Woodward v. Collett, 48 S. 
W. 164. 20 Ky.L. 1066. 

71. Mo.—Galbreath v. Newton, 45 
MoA.pp. 312. 

72. DeL—^Keogh v. Wilmington, 4 
Del.Ch. 491. 

N.Y.—Walsh V. New York, 20 N.E. 
825, 113 N.Y. 142. 

73. Iowa.—Oorpos Jhzla olted la. 
lowa-Nebraska Light & Power Co. 
V. dty of Villlsca. 261 N.W. 423, 
430, 220 Iowa 238. 

N.J.—^Faist V. Hoboken, 60 A. 1120, 
72 N.J.Law 361. 

74. N.Y.—People v. Willis, 89 N.Y. 
S. 987. 6 App.Div. 231. 

44 G.J. p 106 note 58. 

75. Mich.—^Twlss v. Port Huron, 80 
N.W. 177. 63 Mich. 628. 

7a Mich.—^People v. Baraga 39 
I Mich. 654. 
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readvertisement is deemed necessary to protect the 
public interestJ"^ So also, where the contract has 
been abandoned by the contractor, it has been held 
unnecessary to readvertise for bids in order to com¬ 
plete the work;"S nor is readvertisement required 
for the later installments of a public work where the 
original contract awarded after public bidding con¬ 
tained optional provisions for continuing the work 
thereunder^® 

b. Particular Provisions and Requirements 

In determining the validity of a proposal or adver¬ 
tisement for bids on a municipal contract, the courts 
have construed various provisions and requirements, such 
as provisions requiring alternative bids, the submission 
of samples, or the requirement of a deposit. 

Bidders on a municipal contract may be request¬ 
ed to submit alternative bids,®® and provision may 
be made in the contract for alterations and modifi¬ 
cations therein as changes are found necessary.®^ 
The officer calling for bids may and should publish 
any lawful restrictions by which he intends to ex¬ 
ercise his discretion in awarding the contract, as 
to size, form, color, material, and domesticity of 
product ;®2 but they must be made by the officer 
authorized to make them,®® must not be arbitrary,®-* 
and must be made applicable to all the bids sub¬ 
mitted.®® Particular provisions and conditions con¬ 
taining assurances as to a particular method to be 


followed in making the award, when acted on by 
the bidder, become binding on the city and the city 
cannot later reject them and follow some other 
method.®® 

The bidders may also be required to submit with 
their bids a detailed plan and explanation as to the 
method of work to be followed in the execution of 
the plan and specifications submitted by the city®^ 
or to deposit samples;®® and such requirements can¬ 
not be waived with one bidder, giving him an ad¬ 
vantage in this respect over other bidders.®® It is 
a matter within the sound discretion of the officers 
of the municipality whether bids should be taken 
on the subject matter of the contract as a whole, 
or separately on the various elements comprising 
the whole.®® However, an award will be set aside 
if the bidders have been required to state the time 
of performance,®! or to supply their own plans 
and specifications, the city not furnishing any plan 
as a basis for the competition.®® 

Requirement as to a deposit must conform to 
the provisions of the resolution authorizing the 
proposal,®® and where the amount required is in 
excess of the amount authorized the proceeding? 
based thereon are invalid,®* especially where the 
amount of the excess is so great as to stifle com¬ 
petition.®® 


77. 2^.T.—People v. Wlllia, 39 N.T. 

S. 987, 6 App.Div. 231. 

Ohio.—State v. Shelby County. 36 
Ohio St. 326. 

7a Ind .—BajBs Fdy., etc., Works v. 
Parke County. 17 N.E. 693, 115 Ind. 
234. 

44 C.J. p 166 note 62. 

79. Mich.—^Brevoort T. Detroit, 24 
Mich. 322. 

Continuation of work under supple¬ 
mental contracts see supra 5 996 
h (2). 

80. Ohio.—uAmpt v. Cincinnati, 17 
Ohio Cir.Ct. 516, 9 Ohio Clr.Dec. 
690. 

Pa—Book V. Hal], 15 A.2d 356, 339 
Pa. 470—Brener v. City of Philadel¬ 
phia, 157 A. 466, 305 Pa. 182. 
Ckilnsiizanoe and no oolasnzaaoe 
Spedfleations requirinff bids on a 
no coinsurance basis as well as a co- 
insurance basis for coversiffe of city 
owned streetcar system did not pre¬ 
vent competitive bidding In that 
stock companies could not insure on 
no coinsurance basis without filing 
deviation, where no rates had been 
placed, through rating bureau, on 
system on no coinsurance basis and 
sufficient time was given for filing 
notice of deviation If necessary.— 
Burt V. City of Cleveland, 62 H.B.2d 
274, 76 Ohio App. 451. 


81. Ohio.—Ampt V. Cincinnati, 17 
Ohio Cir.Ct 616, 9 Ohio Clr.Dec. 
690. 

82. N.T.—Meyers v. New York, 69 
N.T.S. 529, 58 App.Div. 534. 

44 C.J. p 105 note 43. 

83. N.Y.—Daly v. O'Brien, 112 N.T. 
B. 304. 60 Mlsc. 423. 

WL N.T.—^Daly v. O’Brien, supra. 

85. N.T.—^Matter of Rooney, 66 N. 

T.S. 483, 26 Misc. 73. 

44 CJ. P 105 note 46. 

88. Pa-—^Palmer v. Pittsburg Cent. 
Board of Education, 70 A- 433, 220 
Pa. 668. 

44 CJ. p 106 note 52. 

87. Md.—^Maryland Pav. Co. v. Ma- 
hool, 72 A. 833, 110 Md. 897, 17 Ann. 
Cas. 649. 

44 C.J. p 106 note 47. 

GKubage disposal 

Specifications providing that at 
time of opemng bids on coAtract for 
collection and disposal of city’s gar¬ 
bage bidders should furnish set of 
general plans and specifications, set¬ 
ting forth equipment and methods, 
proposed, and providing that the 
methods, apparatus, and equipment 
for control of nuisances should be 
shown in sufficient detail to enable 
city council to Judge of their ade¬ 
quacy, and calling for alternative 
bids for disposal by piggery, reduc- 
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tlon, or incineration, adequately set 
up a common standard of competi¬ 
tive bidding.—^Book v. Hall, 16 A.2d 
355, 839 Fa. 470. 

88 L Ohio.—Maryland Pav. Co, v, Ma- 
hool, supra—^Robinson v. Cleveland, 
17 Ohio CIr.Ct.,N.S.. 619. 

Pomi of iBsuraiioe pblloy 
Ohio.—^Burt V. City of Cleveland, 62 
N.E.2d 274, 76 Ohio App. 461. 

89. N.J.—Case v. Trenton, 74 A. 672, 
76 N.J.Law 696. 

90. Iowa.—^Interstate Power Co. v. 
Incorporated To-wn of McGregor, 
296 N.W. 770, 230 Iowa 42, 146 A. 
I/.R. 315. 

91. N.J.—^Macklnnon v. Newark, 

Sup., 100 A. 694. 

44 O.J. p 106 note 60. 

98. Minn.—Diamond v. Mankato, 93 
N.W. 911, 89 Minn. 48, 61 I 1 .R.A. 
448. 

93. N.T.—^Etelwlg ▼. QlovorsvUle, 
158 N.T.S. 475. 

Deposit or other security for making 
of contract or for performance of 
contract see Infta fiS 1001, 1002. 

94. N.T.—Helwlg Y. Gloversvllle, 
supra. 

95. N.T.—Helwlg v. Gloversvllle, 
supra. 

44 C.J. p 106 note 86. 
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Form, Sufficiency, and Validity 
of Bid 

Bids on municipal contracts must be in definite terms, 
and must conform to the requirements of the charter, ' 
ordinances, advertised profiosals, and specifications; but 
minor variances may be waived. I 

I 

The bid on a municipal contract must be in defi- i 
nite terms,®® and must conform in all respects to , 
the requirements contained in the city charter®^ ! 
or in ordinances relating thereto.®^ It must also . 
conform to the requirements contained in the ad¬ 
vertised proposals;®® and, if so made, it will be 
presumed to have been made in good faith.i One 
whose bid does not conform to the requirements 
will not be aided by the fact that it is in accord 
with the general directions addressed by the city 
council to the officer making the specifications.® 
General rules have been applied in the construction 
of bids submitted to a municipality.® Under some 
constitutions and statutes discretion is vested in 


the city to provide by ordinance for the receipt of 
bids either prior to, concurrent with, or subsequent 
to an ordinance authorizing the making of the con¬ 
tract.^ 

Conformance to specifications. The bids must 
conform substantially to the requirements containei 
in the detailed specifications and, where there is 
a substantial or material variance between the 
bid and the advertised plans and specifications, the 
bid must be rejected.® 

jraiver of variance or omission. Municipal au¬ 
thorities cannot waive a substantial variance be¬ 
tween the conditions under which bids are invited 
and the bids submitted."^ However, minor, technical, 
or nonsubstantial variances or omissions which do 
not affect the competitive character of the bid may 
be disregarded or waived,® provided such waiver 
does not prejudice the rights of the public,® al¬ 
though, as considered infra § 1003 b, the bid may 


90. Neb.—State v. York County, 12 
N.W. 816. 13 Neb. 57. 

44 C.J. p 106 note 66. 

97- Wls.—Chippewa Bridge Co. v. 
Durand, 99 N.W. 603, 122 Wls. 86, 
10*6 Am.S.R. 931. 

ITotica of charter provleloiui 
Persons submitting: bids pursuant 
to advertisement by municipal corpo¬ 
ration were chargred with notice of 
the city's charter provisions.—^Palo 
& Dodlnl V. City of Oakland, 180 P. 
2 d 764. 79 Cal.App.2d 739. 

9S. Ohio.—Colximbus v. Board of 
Public Service, 14 Ohio S. & CP. 
715. 

44 C.J. p 106 note 67. 

99. Cal.—Stlmson v. Hanley, 90 P- 
945, 161 Cal. 379. 

44 C.J. p 106 note 68. 

'‘]bowest bidder,” within statute re¬ 
quiring award of municipal contract 
thereto. Is one whose bid Is not only 
lowest but conforms to requirements 
of notice to bidders.—Tufano v. Bor- 
ougrh of Clllfslde Park In Bergen 
County, 165 A. 628, 110 N.J.Eq. 370. 
Bid held ■nttoleat 

Ohio.—Hines v. City of Bellefon- 
taine, 67 N.£j.2d 164, 74 Ohio App. 
393. 

1. Ohio.—Gallagher v. Johnson, 1 
Ohio S. & CP. 264, 31 Cinc.L.BuL 
24. 

fl. N.J.—^International Motor Co. v. 
Plainfield, 116 A. 391, 96 N.J.Iaw 
364. 

a Minn.—Coller v. City of Saint 
Paul, 26 N.W.2d 835, 223 Minn. 376. 

4 i Ohio.—^Hlnes v. City of Bellefon- 
talne, 57 N.E.2d 164, 74 Ohio App. 
393. 

Bids for leasing of parking meters 
Ohio.—Hines v. Cfity of BeUefon- 
68 C. J.S.-^7 


talne, 57 N.E2d 164, 74 Ohio App. 
393. 

6 . Minn.—Coller v. City of Saint 
Paul, 26 N.W.2d 835, 223 Minn 376. 

N. J —International Motor Co. v. 
Plainfield, 115 A. 391, 96 N.J.Law 
364. 

Bids hM sniHoIent 
Mass.—^Archambault v. City of Low¬ 
ell, 180 N.E. 157. 278 Mass. 327. 
Mich.—^Robinson v. City of Saginaw, 
255 N.W. 396, 267 Mich. 557. 

Minn.—^Rlce v. City of St. Paul, 295 
N.W. 529. 208 Minn. 509. 

Pa.—Book V. Hall, 15 A.2d 355. 339 
Pa. 470. 

Snbmlssion held not to conform to 
specULcatlons 

Submission of lawyers’ letter, ad¬ 
vising trucking company that they 
were prepared to lease property In 
certain town, with company's bid for 
borough garbage removal contract, 
held not compliance with requirement 
of specifications that bid be accom¬ 
panied by proof of bidder’s written 
lease of dumping ground.—Tufano v. 
Borough of Clllfslde Park in Bergen 
County, 165 A. 628, 110 N.J.Eq. 370. 

O. N.J.—^Tufkno V. Borough of Cllff- 
side Park in Bergen County, supra. 

N.T.—Hopkins v. Hanna, 239 N.T.S. 

489, 135 Mlsc. 750. 

Test of material vaxlaace 
The teat whether a variance be¬ 
tween bid and city's plans and speci¬ 
fications la a material one Is whether 
It gives the bidder a substantial ad¬ 
vantage or benefit not enjoyed by 
other bidders. 

Mich.—^Pascoe v. Barium, 225 N.W. 

506, 247 Mich. 343. 65 A.L.R. 833. 
Minn.—Coller v. City of St. Paul, 26 
N.W.2d 835, 228 Minn. 376. 

Only one bid 

Any substantial and material de- 
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parture from the specifications, bene¬ 
ficial to the successful bidder, in the 
contract entered into will render It 
void, notwithstanding it appears 
there was only one bid.—Rice v. City 
of St. Paul, 395 N.W. 529, 208 Minn. 
509. 

7. N.J.—Tufano v. Borough of CUff- 
slde Park in Bergen County, 165 A. 
628, 110 N.J.Eq. 370. 

Bm Minn.—^Hendricks v. City of Min¬ 
neapolis. 290 N.W. 428, 207 Minn. 
151—^Interstate Power Co. v. Pair- 
banks-Morse & Co., 259 N.W. 691. 
194 Minn. 110. 

Pa.—Book V. Hall, 15 A.2d 355, 339 
Pa. 470. 

44 C.J. P 106 note 71. 

▼axlaaoe or omlssloa held Immatezlal 

(1) Even If minor features of fire 
alarm boxes, such as painting and lo¬ 
cation of lightning arrester, did not 
meet specifications of city's request 
for bids, such matter was held In¬ 
sufficient to upset contract.—Brener 
V. City of Philadelphia, 157 A. 466, 
305 Pa. 182. 

(2) Bidder’s proposal to commence 
delivery of street cars after three 
and one-half months was not sub¬ 
stantial variation from specification 
requiring first delivery within ninety 
days, and did not affect competitive 
character of bid.—^Pascoe v. Barium, 
225 N.W. 506, 247 Mich. 348, 65 A.L 1 .R. 
833. 

(3) Fact that horse-power develop¬ 
ment of fire engines offered by suc¬ 
cessful bidder fell short twenty-five 
hundreths horse power from speci¬ 
fications did not Invalidate city’s con¬ 
tract.—^Hopkins v. Hanna, 289 N.Y.S. 
489, 135 Mlsc. 750. 

9 . Ohio.—State v. Delaware County 
Board of Educatloii, 42 Ohio St. 
374. 
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be rejected for such reason, and the courts will 
not interfere in the absence of fraud or corruption. 

Separate bids. Bids for labor and material may 
be made separately but they must be taken to¬ 
gether and construed as a single bid covering both 
items in determining who is the lowest bidder.!^ 

Cojnbination between bidders. A bid resulting 
from a combination between bidders to eliminate 
competition is void;^® but an agreement between 
business rivals that one shall make a bid for both, 
the work to be divided between them, is not a 
fraudulent combination to prevent competitive bid- 
ding.i* 

Standing of nonconforming bidder. It has been 
held that one whose bid does not conform to the 
requirements has no standing to attack the specifi¬ 
cations on the ground that they are illegal nor 
can he complain that the notice to bidders is not in 
form to allow fair competition nor can he chal¬ 
lenge the award to a rival bidder^® on the ground 
that the award was made to one whose bid was 
higher than his own.^^ 

§ 1001. — Deposit or Other Security for 
the Making of the Contract 

A municipal corporation may lawfully require a do- 
poalt or eecurlty, conditioned on the making of a con¬ 
tract, to accompany bids; and on an unjustified breach 
of the condition such security will be forfeited. 

A municipal corporation may lawfully require 
guaranty deposits or security, conditioned on the 
making of a contract, to accompany bids.^® Any 
special requirement as to the form in which the 


deposit accompanying the bid shall be made must 
be observed if applicable to the particular con- 
tract,^® otherwise not.®® A requirement of a cash 
deposit is satisfied by certified check or certificate 
of deposit and on rejection of a bid an injunc¬ 
tion will lie to prevent the use of the check or cer¬ 
tificate by the city.®® 

Waiver. Failure to give a bond guaranteeing 
the making of a contract in the case of an award,®® 
or the failure to make a deposit®^ or a deposit in 
the correct amount,®® may be waived by the city; 
but in the absence of waiver no objection can be 
made to the rejection of the bid on that ground.®® 

Forfeiture of security; recovery back. Ordinari¬ 
ly, under provisions to that effect, on the unjus¬ 
tified failure of the successful bidder to enter into 
a contract, the security given by him is forfeited.®^ 
However, a stipulation in the statute providing for 
a forfeiture of the deposit on the nonperformance 
of certain conditions named is to be strictly con¬ 
strued,®® and, where the exact contingency provided 
against has not happened, there is no forfeiture 
of the deposit;®® nor can the deposit of a bidder 
who has withdrawn his bid because of errors in 
computation due to his honest mistake be used to 
make good the loss of the city from readvertise¬ 
ment where the city might have prevented such 
loss by making an award to the next lowest bidder 
without readvertisement.®® 

Where the successful bidder has unjustifiably fail¬ 
ed to enter into a contract with the municipality, 
he is not entitled to recover back the amount of 
his security nor, under charter provisions to 


10 . Ohio.—^Hubbard v. Sasdusky, 9 
Ohio Cir.Ct. 638, « Ohio Clr.Dec. 
786. 

11. Ohio.—^Hubbard v. Sandusky, su¬ 
pra. 

ISL Tez.—Wichita Falls v. Skeen, 
45 S.W. 1037, 18 Tez.Civ.App. 632. 
44 ax P 107 note 79. 

13. Ky.—Woodward v, Collett, 48 S. 
W. 164, 20 Ey.L.. 1066. 

14. N.X—Waszen v. Atlantic City, 
63 A.2d 255, 1 N.X 278. 

15b N.J.—International Motor Go. v. 
Plainfield, 115 A. 391, 96 N.JJjaw 
364. 

44 ax p 107 note 75. 

IBm N.Jj—Waszen v. Atlantic dty, 
68 A2d 255, 1 N.X 278. 

17- Pa.—Wlgrglns v. Philadelphia, 2 
Brewst. 444. 

18. CaL—^Palo & Dodlnl v. City of 
Oakland, 180 P.2d 764, 79 CalA.pp. 
2d 739. 

Deposit required in excess of the 
amount authorized see supra S 999. 


19. N.T.—People v. Buffalo, 25 N.T. 
S. 50, 6 Mlsc. 36. 

ao. N.T.—People v. Buffalo, supra. 
44 C.X p 107 note 83. 

81. N.T.—^People v. Contracting 
Board, 27 N.T. 378. 

Ohio.—^Brush Electric Light Co. v. 
Cincinnati, 11 Ohio Dec. (Reprint) 
581, 28 Clnc.L.Bul. 29. 

82. Ohio.—^Brush Electric Light Co. 
V. Cincinnati, supra. 

83. Pa.—Smith V. Philadelphia, 2 
Brewst. 443. 

84h Cal.—Cady v. San Bernardino. 

94 P. 242, 163 Cal. 24. 

44 C.X p 107 note 89. 

85. Pa.—^Harris v. Philadelphia, 129 
A. 460, 283 Pa. 496. 

86 . Pa.—Harris v. Philadelphia, su¬ 
pra. 

44 ax p 107 note 90. 

87. CaL—Palo & Dodlnl v. City of 
Oakland, 180 P.2d 764, 79 CaLApp. 
2d 739. 

88 : N.T.—^Erving v. New Tork, 29 N. 
E. 1101, 181 N.T. 138. 
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89. N.T.—^Ervlng v. New Tork, su¬ 
pra. 

44 C.X p 108 note 99. 

30- N.T.—^Martens v. Syracuse, 171 
N.T.S. 87, 183 App.Dlv. 622. 

31. Md.—^Baltimore v. X L. Robin¬ 
son Constr. Cto., 91 A. *682, 123 Md. 
660, L.R.A1916A 225, AnnCas. 

1916C 425. 

SeftiSBl to execute contract htid not 
excused 

Where persons submitted bid In re¬ 
sponse to advertisement by city, dur^ 
Ing wartime, to operate pleasure 
boats, they could not refuse to enter 
into contract on ground that neces¬ 
sary priorities for materials could 
not be obtained, nor were they re¬ 
lieved of forfeiture of certified check 
accompanying bid by specifications 
which provided that there should be 
no obligation on part of contractor 
to perform work or to deliver sup¬ 
plies if prevented by act of Cod, com¬ 
mandeering of raw materials, etc., by 
city or military authority or by oth¬ 
er case beyond the control of the con- 
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that cfifect, have the city officials the power or au¬ 
thority to relieve the bidder from or remit such 
forfeiture.32 However, recover}* back may be had 
where the contract awarded to the successful bid¬ 
der is void,83 or where he has withdrawn his bid 
because of an honest mistake in calculation,^^ 
provided there is no constitutional or statutory pro¬ 
hibition preventing its return ;85 but it has been 
held that, where a statute expressly stipulates that 
all bids shall be irrevocable and that the deposit 
shall be taken and considered as liquidated dam¬ 
ages for failure of the bidder to execute the con¬ 
tract and bond, a recovery of the deposit cannot be 
had on the ground of mistake of computation in the 
bid.88 A constitutional provision prohibiting the 
making of gifts by a municipal corporation has no 
application to the return of the deposit.37 

Action on bond. No action by a city on the con¬ 
tractor's bond to enter into a contract if his bid 
was accepted lies in the absence of evidence of 
such acceptance®* or where the city has made an 
acceptance of the bid after its correction impossi¬ 
ble by letting the contract to another party.*® How¬ 
ever, where after an award to him he refuses to 
execute the contract, he is liable on his bond for the 
difference between his bid and the amount the work 
is let for on readvertisement nor can the bid¬ 
der in defense justify his refusal to go on with 
the work on the ground of mistake, where no mis¬ 
take was alleged until after the bids had been 
opened.^1 


§ 1032. -Bond or Other Security for the 

Performance of the Contract 

Bids on municipal contracts are frequently required 
to be accompanied by bond or other security for the per¬ 
formance of work according to the contract. 

Under statutes so requiring, bids or proposak 
Sled in response to advertisements by a municipal 
corporation for work to be done must be accom¬ 
panied by a bond or other security for the perform¬ 
ance of work according to the contract,^® or the 
bond must be given within a certain Sxed period of 
time after the bidder has received a ivritten notice 
of the acceptance of his bid;^® and, if the bidder 
fails to give bond at the required time, the bid may 
be reawarded to the next lowest bidder, without 
notice to him.*^ Where the statutory provision for 
a bond is not absolute but is conditioned on its be¬ 
ing required by the city board, a failure to give the 
bond is not fatal to the validity of the contract in 
the absence of any such requirement by the board.^5 

Waiver. The requirement of a bond or security 
for the performance of the contract cannot be 
waived by a municipal officer in favor of a particu¬ 
lar bidder,■^8 even though a defect in the published 
notice was responsible for the failure to give prop¬ 
er security^^ 

§ 1003. -Withdrawal or Modification of 

Bid 

Ordinarily a bid on a municipal contract cannot be 
withdrawn; nor can It be modified after the date set for 
submission. 

A bidder on a municipal contract has no right at 
law, nor have municipal officers power to permit 


tractor, since they were presumed to 
know that It would be necessary to 
obtain priorities in order to buy ma¬ 
terials and that even with priorities, 
materials would be difficult to obtain, 
and that probably the last enterprise 
to which the priorities would be 
granted was one operating pleasure 
boats.—^Palo & Dodlni v. City of Oak¬ 
land, 180 P.2d 764, 79 Cal.App.2d 739. 
Burden of proof 

Cal.—^Palo & Dodlni v. City of Oak- 
landf supra. 

82. Cal.—^Palo & Dodlni v. City of 
Oakland, supra. 

33. Neb.—^Fairbanks v. North Bend, 
94 N.W. 637, 68 Neb. 660. 

34. Miss.—Corpus Otirls olted In 
City of Hattiesburg v. Cobb Bros. 
Const. Co., 168 So. 676, 677, 174 
Miss. 20. 

44 C.J. p 107 note 94. 

85. N.EL—Clough V. Verrette, 109 
A. 78, 79 N.H. 366. 

83. Md.—^Baltimore v. J. Li. Bohln- 
son Constr. Co., 91 A. 682, 128 Md. 


660, L.RJL1915A 225, Ann.Cas. 
1916C 425. 

37. N.H.—Clough V, Verrette, 109 A^ 
78, 79 N.H. 866. 

38. Ky.—Ijoulsville Sewerage 

Gomrs. v. National Surety Co., 140 
S.W. 62. 146 Ky. 90. 

44 C.J. p 108 note 4. 

89. U.S.—^Moltett. etc., Co. v. Roch¬ 
ester, N.T., 20 S.CL 967, 178 U.S. 
373, 44 Li.Ed. 1108. 

40. N.T.—New York v. Dowd Lum¬ 
ber Co., 120 N.T.S. 370, 135 App. 
Dlv. 244. 

4L N.T.—New York v. Dowd Lum¬ 
ber Co., supra. 

42. CaL—^Palo & Dodinl v. City of 
Oakland, ISO P.2d 7^4, 79 CaLApp. 
2d 739. 

44 C.J. p 108 note 9. 

Action on bond by: 

City see infra S 1025. 

Third person see Infra 5 1026. 
Varlanoe between bond and oontraot 
A contract dated May 16, 1942, and 
executed May 18, 1943, for leasing 
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Of parking meters to city with option 
to purchase was not void on ground 
that performance bond purported to 
secure performance of a contract dat¬ 
ed March 16, 1942. where the contract 
was attached to the bond and by ref¬ 
erence made a part thereof which 
had legal effect of Identifying the 
contract dated May 16, as being se¬ 
cured by the bond.—Hines v. City of 
Bellefontalne, 67 N.E.2d 164, 74 Ohio 
App. 398. 

48i N.T.—^Ervlng v. New York, 29 N. 

E. 1101, 131 N.T. 138. 

44 C.J. p 108 note 10. 

44. N.T.—Selpho v. Brooklyn. 89 N. 
T.S. 530, 5 App.Dlv. 529, affirmed 
52 N.E. 1126, 168 N.Y. 673. 

44 C.J. p 108 note 11. 

45. Mich.—Carey v. East Saginaw, 
44 N.W. 168, 79 Mich. 73. 

43. N.T.-^mlth v. New York, 10 N. 
Y. 604. 


47. N-Y.—Smith v. New York, supra. 
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him, to withdraw his bid.^* However, where there 
is no meeting of minds, as in the case of mistake 
in the making of the bid, the rule against the 
allowance of a withdraw^al does not apply.^® Where 
there is evidence of collusion between the lowest 
bidder and the next lowest bidder to take advan¬ 
tage of the lowest bid if another bid between the 
two should be submitted, but if not, to allege a 
mistake in the lowest bid and take advantage of 
the higher bid, the city cannot permit a withdrawal 
of the lowest bid and make an award to the next 
lowest without readvertisement-5® 

A bid cannot be modified after the date set for 
submission and certainly after bids have been 
received and opened no material change may be 
made in any bid-^s Even where a bid differs ma¬ 
terially from the city’s specifications, the city may 
not permit the bidder to modify his bid so as to 
conform to the city’s specifications.®® 

§ 1004. -Opening Bids and Time for 

Making Award 

It Is not necessary that bids on municipal contracts 
bo opened Immediately on the day specifled unless such 
action la required by a mandatory statute or charter pro¬ 
vision. 

It is not necessary that bids on municipal con¬ 
tracts should be opened immediately on expiration 
of the time during which they were to be received ;54 
and a provision in a city charter that proposals 
shall be opened on a day named or on such other 
day as may be adjourned to for that purpose is di¬ 
rectory merely, and it is not essential that the time 
of opening shall be continued by regular adjourn¬ 
ment from time to time.®® However, a charter or 
statutory requirement that a municipal board shall 
publish a week’s notice of the time and place of 
meetings to receive and consider bids has been held 
to be mandatory and a matter of substance but 

Miss.—City of Hattlesbursr v. 

Cobb Bros. Const. Co., 184 So. 630. 

188 Miss. 482. 

N.T.—Kimball v. Hewitt. 2 H.T.S. 

697, affirmed 8 N.T.S. 766, 16 Daly 
124. 

40. TJ.S.—^Moffett, etc., Co. v. Roch¬ 
ester. N.Y., 20 S.Ct. 957. 178 U.S. 

878. 44 L-Kd. 1108. 

44 G.J. p 108 note 18. 

6a MIcTl —^Twlss V. Port Huron, 80 
K.W. 177, 63 Mich. 528. 

61. Minn.—^Patterson v. Barber As¬ 
phalt Pav. Co., 104 N.W. 666, 96 

Tunrtrt. 9 , 

44 ax p 108 note 20. 

Modification of executed contract see 
infta S 1017. 

58. Minn.—Ooller v. City of Saint 
Paul, 26 N.W.2d 885, 228 Mirin. 876. 


it is not necessary that the decision awarding the 
contract should be made on the daj’' when, under 
the statute and notice, the bids are to be opened, 
where the statute merely provides for the making 
of the decision without limiting the time.®^ 

Time for acceptance stipulated in bid. Where the 
bid so stipulates, the offer contained in the bid 
must be accepted within the stipulated time;®® but 
delay in acceptance may be waived by the bidder.®® 

§ 1005. -Acceptance or Rejection of 

Bid 

a. In general 

b. Right of rejection 

c. Reconsideration 

d. Rights and remedies 

a. In General 

In general an acceptance by a municipal corporation 
after the bids are made Is necessary, and such acceptance 
must be on the terms advertised. 

Municipal contracts, like those of natural persons, 
are based on the entire agreement of the parties 
as to terms and conditions.®® If the advertised 
proposal of the city may be regarded as in itself 
an offer and if it is sufficiently definite and spe¬ 
cific, the bid may amount to an unqualified accept¬ 
ance thereof and the contract be thus concluded 
without further negotiation or action by either par¬ 
ty.®! Generally, however, a bid, even though it 
conforms to the statute and, under the terms of 
the advertisement, gives to its maker a presump¬ 
tive right to the award, does not in itself consti¬ 
tute a contract®® entitling him to a right of action 
for its specific performance®® or for the recovery 
of lost profits.®* An acceptance by the city after 
the bids are made is therefore generally neces¬ 
sary;®® and it is always necessary where the city 

61. N.Y.—Molloy v. New Rochelle. 
92 N.E. 94. 198 N.Y. 402, 80 Ij.R.A., 
N.S., 126. 

44 ax p 109 note 29. 

68 . Mass.—Slocum v. dty of Med¬ 
ford. 18 N.E.2d 1018, 802 Mass. 251. 
No substantive idglits prior to actu¬ 
al award 

N.Y.—^Baltln^er Electric Co. v. 
Forbes, 10 N.Y.S.2d 924, 170 Mlsc. 
689. 

63L S.a —O'Dowd V. Waters, 126 S. 
EL 644. 180 S.a 282 . 

64si N.Y.—^Molloy v. New Rochelle, 
92 N.E. 94, 198 N.Y. 402, 80 L.R.A., 
NjS., 126. 

65. S.C. — O'Dowd V. Waters, 125 S. 

B. 644. 180 S.a 232. 

44 ax p 109 note 82. 


53. Minn.—Collar v. City of Saint 
Paul, supra 

54. N.Y.—-McCord v. Lauterbach, 86 
N.Y.S. 503, 91 App.Div. 815. 

55. N.Y.—^People v. Yonkers, 89 
Barb. 266. 

5a N.Y.—In re Pennle, 15 N.E. 611, 
108 N.Y. 864. 

57. N.Y.—LUlenthal v. Yoi^ers, 89 
N.Y.S. 1087, 6 App.Dlv. 188. 

5a N.Y.—63-04 Ninety-Seventh 
Place Corporation v. City of New 
York, 282 N.Y.S. 619, 156 Mlsc. 706. 

Sa N.Y.—68-04 Ninety-Seventh 
Place Corporation v. City of New 
York, supra 

6a Iowa—Ketterman v. Ida Grove, 
120 N.W. 641. 

44 C.X p 109 note 28. 
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in iis proposals reserves the right to reject any and 
all bids.®® 

Sufficiency of acceptance. Where acceptance 
after receipt of bids by the city is required, it must 
be on the terms advertised;®" and a modification, 
qualification, or departure from the advertised 
terms®® or a waiver of any such terms in favor 
of one bidder®® operates to invalidate the contract 
unless the waiver is with respect to some require¬ 
ment designed for the benefit of the city only and 
not for the benefit of other bidders and there is no 
proof that such waiver operated to the detriment 
of the city.7® The acceptance must be based on 
a proposal which contains no incorrect statement 
of a material fact.^^ Where the method of accept¬ 
ance is prescribed by statute, the acceptance must 
follow the method so prescribed.'*- 

Combined and separate bids on iTi’o contracts. 
Where the city officials advertised for combined 
and separate bids for two separable contracts, they 
are at liberty to award the contracts together or 
separately as they determine in the exercise of 
sound business judgment and wise discretion.^® 


Tie bids. Under provisi'‘.r-5 to that effect, tie bids 
may be decided by the person or agency letting 
the contract, the award being entirely within hi<i 
or its sole discretion."^ 

b. Bight of Rejection 

11) In general 

12) Under particular statutes 

(3) Reserved right to reject any and all 
bids 

(1) In General 

In the absence of statutory or charter provisions to 
the contrary, a municipal corporation may reject the low¬ 
est bid where in its discretion the Interests of the city so 
require; and such action is not reviewable in the absence 
of fraud or abuse of discretion. 

In the absence of any statutory or charter regu¬ 
lation to the contrary, a municipal corporation may 
reject the lowest bid in favor of one that is higher 
where in its discretion the interests of the city so 
require;*® or, in such a case, it may reject all 
bids."*® In determining which is the lowest bid, 
where there are differences between the bids or 
the bidders, the municipality must give considera¬ 
tion to all factors but mere convenience of 


66. Mo.—^Anderson v. St. Louis Pub¬ 
lic Schools, 27 S.W. 610, 122 Mo. 
61, 26 L.R.A. 707. 

67. U.S.—^Northeastern Const. Co. v. 
City of Winston-Salem, CC.A.N.C., 
83 P.2d 57, 104 A.L R. 1142. 

44 C J. p 109 note 35. 

68 . U.S.—^Northeastern Const. Co. v. 
City of Winston-Salem, supra. 

69. Pa.—D. N. Corporation v. Rouda- 
bush, 164 A. 60, 309 Pa. 393. 

44 G.J. p 109 note 37. 

70. N.Y.—^Nathan v. O'Brien, 103 N- 
Y.S. 947, 117 App.Div. 6G4. 

44 C.J. p 109 note 38. 

71- N.J —O'Malley v. Hoboken, 85 A. 

449, 84 N.J.Law 83. 

44 C.J. p 109 note 39. 

78. Colo.—Sullivan v. Leadville, 18 
P. 736, 11 Colo. 483. 

44 C.J. p 109 note 41. 

By ordinance or reeolutloii 
Pa.—^Mateer v. Borough of Swiss vale, 
8 A.2d 167, 335 Pa. 345. 

Beoesslty of referendum 

The action of a mayor and city 
council in accepting a bid and direct¬ 
ing that a contract be entered inio. 
If unmlzed with the exercise of any 
legislative power whatever, is not 
subject to a referendum, in absence 
of a specific law relating thereto.— 
Read v. City of Scottshlufl, 297 N.W. 
669, 139 Neb. 418. 

73. R.I.—^Butera v. Ayotte, 166 A. 
820. 63 R.I. 866. 

76 , N.Y. — ^BaJ Unger Electric Co. v. 


Forbes, 10 N.Y.S.2d 924, 170 Misc. 
589. 

Drawing of lots; ezolnsloii of some 
bidders 

Where city commissioner of pur¬ 
chase drew lots to determine which 
of two tie bids should be accepted, 
but subsequently discovered that suc¬ 
cessful bidder was other bidder's 
subagent, and conducted another 
drawing from which successful bid¬ 
der was excluded, commissioner's ac¬ 
tion was within his discretion irre¬ 
spective of whether the successful 
bidder’s alleged disqualification was 
based on good grounds.—^Baitinger 
Electric Co. v. Forbes, supra. 

75. Mich—Robinson v. City of Sag- 
maw, 255 N.W. 396, 267 Mich. 557. 
N.J.—^Fisher v. Borough of Longpon, 
53 A.2d 210, 136 N.J.Law 217— 
Peter's Garage v. City of Burling¬ 
ton. 3 A.2d 634, 121 NJ.Law 523, 
affirmed 8 A.2d 910, 123 N.J.Law 
227—Ballinger v. City of Burling¬ 
ton, 3 A.2d 634. 121 N.J.Law 523. 
affirmed 8 A.2d 679. 123 N.J.Law 
227. 

N.Y.—George E. Gibson Co. v. City 
of New York, 258 N.Y.S. 820, 236 
AppDiv. 283. 

Pa.—^Mosley v. Haverford Tp, Com. 
PL, 27 Del.Co. 68—Banks v. Allen¬ 
town Housing Authority. Com PI, 
18 Lehigh Co.L.J. 132, 30 Mun.L.R. 
150. 

44 C.J. p 110 note 42. 

"Public administrative bodies pos¬ 
sess a discretionary power in award¬ 
ing contracts, in considering the re- 
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sponsibllity of bidders, and in deter¬ 
mining questions of public advantage 
and welfare.”—^Best v. City of Oma¬ 
ha. 293 N.W. 116, 118, 138 Neb. 325. 
Purchase of fire apparatus 
N.J.—Simmons v. Borough of Weno- 
nah, 143 A. 73, 6 N.J.Misc. 902. 

Pa.—Brener v. City of Philadelphicu 
157 A. 466. 305 Pa. 182. 

Oarbage removal 

Mass.—Slocum v. City of Medford, 
IS N.K2d 1013, 302 Mass. 251. 

N.J.—^Bower v. Township Committee 
of Little Falls Tp., 142 A. 337, 6 N. 
J.Misc. 641. 

Separate bids for labor and material 
Where, under the statute, separate 
bids for labor and material or bids 
including both labor and material 
may be considered, the city author¬ 
ities may combine the separate bids, 
but they cannot combine a separate 
bid with a part of a bid covering 
both labor and material, rejecting the 
other part of such b*d.—^Hubbard v. 
Sandusky. 9 Ohio Cir.Ct. 638, 6 Ohio 
Clr.Dec. 786. 

76. Del.—Keogh v. Wilmington, 4 
DeLCh. 491. 

77. Ohio.—^Burt v. City of Cleveland. 
63 N.E.2d 274, 76 Ohio App. 451. 

Probability of assessment on insur¬ 
ance 

In determining lowest bid for in¬ 
surance coverage of city owned 
streetcar system, amount of contin¬ 
gent liability for i>artlcipation in mu¬ 
tual insurance plan would not be add¬ 
ed to mutual company's bid where 
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performance cannot be considered in the award of 
municipal contracts."® Under provisions to that 
effect, a bidder who will supph'* domestic materials, 
if other requirements are observed, may be pre¬ 
ferred over one who will supply imported materials 
even though the latter submits the lowest bid, pro¬ 
vided the differential does not exceed that specified 
in the provision.*^® 

Bids which do not conform to a statutory require¬ 
ment may be disregarded;®® and a city may reject 
a bid otherwise entitled to the award if it does 
not conform to the proposal.®^ However, a fail¬ 
ure to conform to certain requirements in the pro¬ 
posal cannot be made the ground of rejection if 
they interfere with a full and free competition®^ 
or are arbitrary and unauthorized;®® nor is it nec¬ 
essary to show that the requirement in restraint 
of free competition appeared in express terms in 
the ordinance or notice to bidders or in the con¬ 
tract, and, if nonconformity to such requirement 
was in fact the ground for rejection, the award as 
made is void.®* 

It is not a ground for rejection of a low bid that 
it is too low, as where the bid, in certain respects, 
is lower than the bidder's cost of the items.®'® It 
has been held that, where provisions for the pub¬ 
lic letting of contracts, restricting the discretion 
of the city authorities in making the award, are con¬ 
tained in a charter which confers on the common 
council all the usual authority and duty to consider 


and control questions of policy in municipal af¬ 
fairs, the citj' may reject all bids if they have been 
solicited for the purpose of securing information 
to guide it in its administration of the city's busi¬ 
ness.®® In jurisdictions in which there are stat¬ 
utes which provide that no bid shall be rejected for 
mere formal errors provided the bidder shall correct 
them within a fixed period after notice of the defect, 
it has been held that the notice of the defect need 
not be in WTiting.®" 

One bid only, A bid cannot be rejected merely 
on the ground that it is the only one offered®® or 
that the bidder did not possess certain statutor>' 
qualifications where that provision of the statute 
was applicable merely to bidders who possessed the 
qualifications mentioned but did not in terms re¬ 
quire that all bidders should have them.®® 

Judicial review of municipality's action. The ac¬ 
tion of a municipality in accepting or rejecting bids 
in the exercise of its discretion will not be reviewed 
by the courts unless it is necessary to prevent fraud, 
violation of trust, injustice, or abuse of discretion;®® 
but the good faith and honesty of the award are 
the determining factors,®i and the courts may com¬ 
pel municipal officials to act in good faith in award¬ 
ing contracts on competitive bidding.®® In proceed¬ 
ings challenging an award, the burden of proving 
bad faith or dishonesty on the part of governing 
officials is on plaintiff;®® and every presumption 


undisputed evidence as to improbabil¬ 
ity of an assessment was almost con¬ 
clusive.—^Burt V. City of Cleveland, 
supra. 

78L Pa—Pearlman v. City of Pitts¬ 
burgh, 165 A. 118. 304 Fa. 24. 

79. N.Y.—Luboll Heat & Power Cor^ 
poration v. Pleydell, 84 N.Y.S.2d 
SS7, 178 Mlsc. 563. 

80. La—^State v. Beauregard Parish 
Police Jury, 77 So. 603, 142 La 
691. 

8 L N.J —International Motor Co. v. 
Plainfield, 115 A. 391, 96 N.J.Law 
364. 

44 C.J. p 110 note 46. 

Padlnre to submit plotore 
N.J.—^Hahn Motor Truck Corporation 
V. Atlantic City, 140 A 675, 6 N. 
J.Misc. 234. followed in Petterson 
v. Board of Education of Union 
City, Hudson Gouniy, 141 A 924, 6 
N.J.M1SC. 374. 

88 . Ill —^Holden v. Alton, 58 N.B. 

566. 179 IlL 318. 

44 C.J. p 110 note 47. 

88 . KT.Y.—Daly v. O’Brien, 112 N.Y. 
8 . 804, 60 Misc. 423. 

8 ^ Iowa—"Miller v. Des Moines. 122 


N.W. 226, 143 Iowa 409. 33 L.R.A. 
N.!S., 815, 21 AnmCaa 207. 

86 . Pa—Pearlman v. City of Pitts¬ 
burgh, 155 A. 118, 804 Pa 24. 

88 . Wis.—State v. Holt, 111 N.W. 
1106, 132 Wla 131, 134. 

44 C.J. p 110 note 63. 

87- N.Y.—^People v. Croton Aque¬ 
duct Board, 26 Barb. 240, 6 Abb. 
Pr. 42. 

88 : N.J.—^Bauer v. West Hoboken, 
100 A 223. 90 N.J.Law 1. 

44 C.J. p 110 note 56. 

89. Wash.—State v. Milligan, 28 P- 
369, 8 Wash. 144. 

44 C.J. p 111 note 67. 

90. Mich.—^Leavy v. City of Jackson, 
226 N.W. 214, 247 Mich. 447. 

Minn.—^Elliott v. Minneapolis, 60 N. 

W. 1081, 69 Minn. 111. 

N.J.—^Peter's Garage v. City of Bur^ 
lington, 3 A.2d 634, 121 N.J.Law 
523. affirmed 8 A2d 910, 128 N.J. 
Law 227—^Ballinger v. City of Bur¬ 
lington. 3 A2d 634, 121 N.J.Law 
523, affirmed 8 A3d 579, 123 N.J. 
Law 227. 

Award held not abtue of dlscze4io]ii 
Maas.—Slocum v. City of Medford, 
JL8 N.EL2d 1013, 302 Mass. 251. 
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Fraud or bad faith held ahseut 
Mich.—^Robinson v. City of Saginaw, 
255 N.W. 396. 267 Mich. 557. 

N.J.—^Kingston Bituminous Products 
Co. V. City of Long Branch, 12 A 
2d 287. 124 N.J.Law 472. 

Preferenoe for domesUo prod.uots 
Whether allowance of a preferen¬ 
tial In favor of domestic products In 
awarding city contracts was contrary 
to sound public policy was question 
for executive and not for Judicial 
branch of government.—^Luboll Heat 
& Power Corporation v. Pleydell, 34 
N.Y.S.2d 587, 178 Mlsc. 562. 

91. N.J.—^Peter’s Garage v. City of 
Burlington, 3 A2d 634, 121 N.J.Law 
528, affirmed 8 A.2d 910, 128 N.J. 
Law 237—^Ballinger v. City of Bur¬ 
lington, 8 A2d 634, 121 N.J.Law 
523, affirmed 8 A2d 679, 128 N.J. 
Law 227. 

98. N.J.—Peter’s Garage v. City of 
Burlington, 3 A.2d 634, 121 N.J. 
Law 628, affirmed 8 A2d 910. 123 
N.J.Law 227—^Ballinger v. City of 
Burlington, 8 A. 2d 634, 121 N.J. 
Law 623. affirmed 8 A3d 679. 123 
N.J.Law 237. 

93. NJ".—^Peter’s Garage v. City of 
Burlington, 3 A2d 634, 121 N.J.Law 
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will be indulged in favor of the honesty of the mu¬ 
nicipal officers in awarding municipal contracts.®^ 

(2) Under Particular Statutes 

(a) Bid of lowest responsible bidder 

(b) Other particular statutes 

(a) Bid of Lowest Responsible Bidder 

Under some statutory provisions municipal contracts 
must be awarded to the lowest responsible bidder; and 
responsibility of bidders must be determined by municipal 
officials acting In a quasl-judiclal capacity. 

Under statutes so providing, when competitive 
bidding is the method of letting a municipal con¬ 
tract, it must be awarded to the lowest responsible 
bidder complying with the regulations.S'S Under 
such statutes the city may reject the bid of the 
lowest bidder if he is found not to be responsible.^^ 
However, the status of one, as the lowest bidder for 
a contract, is not one of grace, but of right, which 
may not lightly be disturbed and the lowest bid¬ 
der is prima facie entitled to the contractus Thus 
as between two bidders equally responsible the mu¬ 
nicipality cannot reject the lower bid,®® even though 
the higher bidder offers more advantageous terms 
than the lower, provided the terms offered by the 
lower bidder meet the advertised requirements 
nor, where the successful bidder has submitted two 


bids, can the city reject the lower in favor of the 
higher.2 

Fraud or corruption in the making or securing of 
the av/ard® or a failure or refusal to consider some 
of the bids offered^ is ground for declaring the 
award void. A bid may not be rejected for minor, 
immaterial reasons;® nor can rejection be justi¬ 
fied by mere irregularities in the bid provided there 
is a substantial compliance with the statutory re¬ 
quirements.® It is not a proper ground for the 
denial of a contract to the lowest bidder that his 
bid was apparently too low to allow a profit^ or 
that he had never before had a municipal contract.® 

Under some provisions it has been held that it 
is not mandatory that the city accept the bid of 
the lowest competent and reliable bidder or else 
reject all*bids;® but it has been held that the city 
officials may accept the lowest bid and make sug¬ 
gestions to the bidder for changes in his plant or 
equipment which could be promptly made, provided 
they did not relate to the specifications or the 
work to be performed.^® Under provisions requir¬ 
ing that no contract shall be made at a higher price 
than that of the lowest responsible bidder, a con¬ 
tract may be awarded to one other than the lowest 
responsible bidder provided it is not made for a 
higher price than such bid.^^ Under provisions 


528, affirmed 8 A.Sd 910, 123 N.J. 
Law 227—^Ballinser v. City of Bur^ 
llngrton, 3 A.2d 634, 121 N.J.Law 
523, affirmed 8 A.2d 579, 128 N.J. 
Law 227. 

Burden not nutalned 
N.J.—^Peter's Garage v. City of Bur¬ 
lington, 8 A.2d 634, 121 K.J.Law 
623. affirmed 8 A.2d 910, 128 N.J. 
-Law 227—^Balllnser v. City of Bur¬ 
lington, 8 A.2d 634, 121 N.J.Law 
528, affirmed 8 A.2d 679. 133 N.J. 
Law 227. 

94. Maas.—Slocum v. City of Med¬ 
ford. 18 N.K2d 1018, 802 Mass. 251. 

95. Ala.—Van Antwerp v. Board of 
Com'rs of City of Mobile, 115 So. 
239, 217 Ala. 201. 

Pa.—^Kratz v. City of Allentown, 165 
A. 116, 804 Pa. 61—^Harris v. City 
of Philadelphia. 149 A. 722, 299 Pa. 
473. 

Effect of reservation of right of city 
to reject any and all bids see infra 
subdivision b (3) of this section. 

96. Ariz.—Corpus Juris oited In 
Osborn v. Mitten. 6 P.2d 902, 906, 
39 Arlz. 872. 

Mont.—Koich v. Cvar. 110 P.2d 964. 
Ill Mont 463. 

Pa.—Kratz v. City of Allentown. 155 
A. 116, 304 Pa. 51—M. & L Auction 


Co. V. City of Philadelphia, 12 Pa. 
Dlst & Co. 490. 

44 C.J. p 111 note 68. 

97. N.J.—Sellitto v. Cedar Grove 
Tp.. 42 A2d 383, 133 N.J.Law 41. 

98. N.J.—Sellitto v. Cedar Grove 
Tp., 38 A.2d 185, 132 N J.Law 29. 

Besponslbillty as s61e guestlon 
Where prosecutor was the lowest 
bidder for contract for public scaven¬ 
ger service, the only question to be 
determined in awarding contract is 
whether he was a responsible bidder. 
—Sellitto V. Cedar Grove Tp., 42 A. 
2d 383, 133 N.J.Law 41. 

99. Ariz.—Corpus Juris dtad in Os¬ 
born V. Mitten. 6 P.2d 902, 904. 39 
Ariz. 372. 

44 C.J. P 111 note 69. 

1 . N.J.—^Van Relpen v. Jersey City, 
33 A. 740, 58 N.J.Law 262—Shaw v. 
Trenton, 12 A. 902, 49 N.J.Law 339, 
reversed on other grounds 10 A. 
273, 49 N.J.Law 638. 

S. Ohio.—^Locher v. Haserot. 23 Ohio 
Clr.CL.N.S., 652. 

3. Pa.—Lewis v. Philadelphia, 20 Pa. 
List 113. 

4. Md.—^Baltimore v. Keyser. 19 A. 
706, 72 Md. 106. 

5. Pa.—^Pearlman v. City of Pitts¬ 
burgh, 165 A. 118, 804 Pa. 24. 
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uere difficulty of performance will 
not warrant city in rejecting bid of 
responsible party.—Kratz v. City of 
Allentown. 155 A. 116. 304 Pa. 61. 
Not lowezt as to minor parts 
Low bid for water meters could not 
be rejected because not lowest as to 
some minor repair parts, where noth¬ 
ing appeared to show possibility that 
city would suffer by reason thereof.— 
Pearlman v. City of Pittsburgh, 155 
A 118, 304 Pa. 24. 

6. N.J.—^Faist V. Hoboken, 60 A. 
1120, 72 N.J.Law 861. 

7- N.J.—Sellitto V. Cedar Grove 
Tp., 38 A2d 185, 132 N.J.Law 29. 

8 L N.J.—Sellitto V. Cedar Grove 
Tp., supra. 

9k Wls.—^Laabs v. City of Milwau¬ 
kee. 294 N.W. 1, 236 Wis. 192, re¬ 
hearing denied 294 N.W. 814, 236 
Wls. 192. 

10 . Wls.—Laabs v. dty of Milwau¬ 
kee, supra. 

■Einie for oarryiag ont rsoommendiu 
tions 

WlSd — ^Lcuihs V. City of Milwaukee, 
supra. 

IL R.L—Butera v. Ayotte, 166 A 
820, 53 R.I. 366. 

Xowest l)ldder*B bond unsatlsfSotozy 
ILL —Butera v. Ayottq, supra. 
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to that efifect, a contract must be awarded to the 
lowest responsible bidder unless the governing au¬ 
thorities of the city shall determine by a specified 
majority that it is for the public interest that a bid 
other than that of the lowest responsible bidder 

shall be accepted.^® 

What constitutes *^lowest responsible bidder/* 
The term “lowest responsible bidder,” as used in 
provisions relating to competitive bidding, has 
been defined as one who is responsible and lowest 
in price on the advertised basis 3 the lowest bid¬ 
der whose offer best responds in quality, fitness, and 
capacity to the particular requirements of the pro¬ 
posed work.1^ In determining who is the lowest 
responsible bidder, the municipal authorities need 
not be guided solely by the question of the pecimiary 
responsibility of a bidder, but may consider his abil¬ 
ity to respond to the requirements of the* contract 
and his general qualifications to execute it proper¬ 
ly ;15 and the word “responsible,” as used in the 
statutes, applies not alone to pecuniary ability, 
but also to the integrity, judgment, and skill of 
the bidder.!® 

The failure of a bidder properly to perform sim¬ 
ilar work on a prior contract is a factor that may 
be considered in determining his responsibility,!*^ 


except where such failure is satisfactorily explained 
as having been due to causes beyond the bidder's 
control;!® but minor or trivial irregularities or 
improprieties in past performances are not a ground 
for rejecting a bid on the basis of lack of respons¬ 
ibility;!® nor is it a factor to be considered that 
in past contracts there was a lack of ability on the 
bidder’s part to work in harmony with the city offi¬ 
cials.®® In determining the responsibility of a 
bidder, no consideration may be given to any pos¬ 
sible failure by him to perform the contract where 
the only causes suggested for the possible failure 
are wholly within the control of the labor leaders 
objecting to the award;®! nor may consideration be 
given to the relative value and suitability for the 
city’s use of the articles offered by the bidder at 
the price bid,®® although it has been held that the 
city authorities may take such matters into consid¬ 
eration and base their award thereon where the 
specifications take them into account®® or where 
a right to reject any and all bids is reserved.®^ 

Determination of responsibility. The responsibil¬ 
ity of the bidders is a question of fact,®® which 
must be determined by the governing body of the 
municipality,®® for the determination of which the 
, lowest bidder is entitled to a hearing.®^ The award 


IflL N.T.—Luboll Heat & Power Cor¬ 
poration V. Pleydell. 34 N.Y.S.Sd 
587. 178 Miac. ff62. 

Pxeferenoe for domeatio prodxiota 
N.T.—^Liuboil Heat & Power Corpora¬ 
tion V. Pleydell, supra. 

13. Mich.—^E^coe v. Barium, 225 H. 
W. 506. 507, 247 Mich. 843. 65 A. 
LuR. 833. 

14. Cal.—Hodgreman v. City of San 
Dleero, 128 P.2d 412, 415, 53 Cal. 
App.2d 610. 

15b N.J.—Sellltto V. Cedar Grove 
Tp., 38 A.2d 185. 132 N.J.Law 29. 
Partlcnlar q,iialliioatloiiJi 

Gtovemlngr body of municipality 
was required to determine whether 
low bidders, were so lacking in ex¬ 
perience, financial ability, machinery, 
and facilities as to Justify belief on 
part of fair-minded men that they 
would be unable to carry out garbage 
collection contract if It were awarded 
to them before refusing to award 
contract to low bidders.—Sandfort v. 
Atlantic City, 47 A 2d 563. 134 N.J. 
Law 311—Sellltto v. Cedar Grove Tp.. 
42 A2d 383, 133 K.J.Law 41—Sellltto 
V. Cedar Grove Tp., 38 A2d 186, 182 
N-.J-Law 29. 

10 . Mont.—Corpus Juris cited In 
Kolch V. Cvar. 110 P.2d 964, 966. 
Ill Mont 463. 

N.T.—^Plcone v. City of New York, 
29 N.Y.S.2d 689. 176 Misc. 967. 


Pa —Wilson V. City of New Castle, 
162 A 102. 301 Pa. 358. 

44 C.J. p 112 note 79. 

17- NJ.—Sandfort v. Atlantic City, 
47 A2d 553. 134 N.J.Law 311—Mc¬ 
Govern V. Trenton Board of Public 
Works, 31 A. 613, 67 N.J.Law 580. 

18- Pa—^New York, etc., Gas Coal 
Co. V. Pittsburgh, 6 Pa.Dist. 767, 
20 Pa.Co. 146. 

19. N.Y.—^Burland Printing Co. v. 

La Guardia, 9 N.Y.S.2d 616. 
Subletting of union work to nonunion 
linns 

The alleged subletting of union 
work to nonunion firms, covering 
about one per cent of work which 
printing company was to do for city, 
was Insufficient basis for disqualify¬ 
ing company as bidder on future 
work on ground of lack of responsi¬ 
bility.—^Burland Printing Co. v. La 
Guardia. supra. 

Assignment of portion of contract 
The assignment by printing compa¬ 
ny of a small portion of contract 
with city, a large part of that as¬ 
signed having been to an affiliated 
company, did not establish lack of re¬ 
sponsibility Justifying company's dis¬ 
qualification as bidder on future 
work, where It had performed work 
for city satisfactorily for many 
years.—^Burland Printing Co. v. La 
Guardia, supra. 
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80. N.J.—^Peluso V. Hoboken, 126 A 
623, 98 N.J.Law 706. 

21 . Pa—^New York, etc., Gas Coal 
Co. V. Pittsburgh, i6 Pa.Dist. 757, 
20 Pa.Co. 146. 

32. Pa—Salford v. Pittsburgh, 8 
PaCo. 107. 

44 C.J. p 112 note 84. 

23. N.J.—Hammonton v. Elvins, 127 
A 241, 101 N.J.Law 38. 

44 C.J. p 112 note 85. 

34. N.Y.—^People v. Buffalo, 176 N. 
Y.S. 642. 

44 CJ. p 112 note 86. 

25. N.J.—Sellltto V. Cedar Grove 
Tp, 42 A2d 383, 133 N.J.Law 41— 
Peluso V. Hoboken, 126 A 623, 98 
N.J.Law 706. 

26. N.J.—Sandfort v. Atlantic City, 
47 A2d 553, 134 N.J.Law 311. 

27. N.J.—Kelly v. Essex County, 101 
A 422, 90 N.J.Law 411. 

44 C.J. p 112 note 88. 

Absence of boxnmissioner Itom hear¬ 
ing 

The fact that one city commission¬ 
er was In and out of room during 
hearing concerning award of city con¬ 
tract did not vitiate contract whore 
his vote was not necessary to a de¬ 
termination upon the merits which 
was made by the majority of the 
board of commissioners.—Sandfort v. 
Atlantic City, 47 A.2d 653, 134 N.J. 
Law 311. 



63 C.J.S. 


MUNICIPAL C0RP0EATI0N8 


§ 1005 


of a contract to one who is not prima facie the 
lowest bidder must rest on a full and honest in¬ 
vestigation of the qualifications of the respective 
bidders.28 In making this determination, the mu¬ 
nicipal officers do not act as mere ministerial offi¬ 
cers, but rather perform a quasi-judicial function, 
since their duties require the exercise of discre¬ 
tion and the determination of the municipal au¬ 
thority as to who is the lowest responsible bidder 
cannot be set aside unless it is arbitrary, oppressive, 
or fraudulent.30 There must be a distinct finding 
against the lowest bidder on facts which justify a 
denial of the contract.^i 

In the absence of evidence to the contrary or any 
evidence on the record on the issue of responsibility, 
it will be presumed that the public authorities acted 
within their rights and awarded the contract to the 
lowest responsible bidder, even though it was higher 


than another bid submitted,32 unless the question 
arises on demurrer, and the charge in the com¬ 
plaint is made and thereby admitted that the award 
was not made to the lowest responsible bidder.^^ 
However, if there is evidence tending to prove the 
responsibility of the person making the lower bid 
and that no question or objection to his responsibil¬ 
ity was made by the authorities, an award to the 
person making the higher bid is void.®^ The one 
assailing the letting of the contract to one other 
than the lowest bidder has the burden of showing 
that the lowest bidder is a responsible bidder and 
that the city officials abused their discretion.33 

Under a statutory provision to that effect, mu¬ 
nicipalities have the right to pass legal ordinances 
which will provide for the determination of the 
question as to who are responsible bidders.*® How¬ 
ever, an ordinance providing for prequalification 


Xntervlew held not ^'hoaxlnfir'’ 

Where lowest bidder for contract 
was not put on notice that mayor in 
interviewing: him was doing: more 
than making an investigation for 
township commissioners, such inter¬ 
view did not constfltute a hearing to 
which bidder was entitled on Ques¬ 
tion of his responsibility.—Sellitto v. 
Cedar Grove Tp., 38 A.2d 186, 182 N. 
J.Law 29. 

2a Pa.—^Pearlman v. City of Pitts¬ 
burgh, 156 A. 118, 304 Pa. 24— 
Kratz V. City of Allentown, 155 A. 
116. 304 Pa. 51—Harris v. City of 
Philadelphia, 149 A. 723, 299 Pa. 
473. 

XiLvestlgratloa held Inenfflclent 

Rejection of bids for water meters 
because of directors* suspicions 
aroused by low bid on repair parts 
was held not such investigation as 
was required for rejection of low bid. 
—Pearlman v. City of Pittsburgh, 165 
A. 118, 304 Pa. 24. 
nro private negotiations 

Where city charter requires that 
public work be let by contract to low¬ 
est reasonable and responsible bid¬ 
der, the law permits no private ne¬ 
gotiations with an individual bidder, 
no change of plans and specifications 
submitted for the competition, or no 
variance for purpose of obtaining a 
change in the bid of one or more bid¬ 
ders, but whole matter is to be con¬ 
ducted with as much fairness, cer¬ 
tainty, publicity, and absolute im¬ 
partiality, as any proceeding require 
ing the exercise of quasi Judicial au¬ 
thority.—^Laabs v. City of Milwau¬ 
kee, 294 N.W. 1, 236 Wls. 192, rehear¬ 
ing denied 294 K.W. 814, 236 Wls. 
192. 

29 . Mont—^Kolch v. Cvar, 110 P.2d 
964, 111 Mont 463. 

Discretion is limited to the deter¬ 
mination of who Is the lowest re¬ 


sponsible bidder, and, when that is 
settled, discretion ends, and the con¬ 
tract must be awarded to the one de¬ 
termined to be the lowest responsible 
bidder.—Pearlman v. City of Pitts¬ 
burgh, 165 A. 118, 304 Pa. 24—Kratz 
V. City of Allentown, 155 A. 116, 304 
Pa. 61. 

30. Cal.—Hodgeman v. City of San 
Diego, 128 P.2d 412, 53 Cal.App.2d 
610. 

Mont—^Koich v. Cvar, 110 P.2d 964, 
111 Mont 468. 

N.J.—Sellitto V. Cedar Grove Tp., 42 
A.2d 383, 133 N.J.Law 41. 

Pa.—^Wilson V. City of New Castle, 
152 A. 102, 301 Pa.. 358—Wayne 
Crouse, Inc., v. Braddock School 
Dlst, Com.Pl., 89 Pittsb Leg.J. 419. 
55 York Leg.Rec. 101. affirmed 
Wayne Crouse. Inc., v. School Dist. 
of Borough of Braddock, 19 A. 2d 
843, 341 Pa. 497. 

44 C.J. p 112 note 89. 

Doterminative question on review 
of action of municipal authorities in 
rejecting low bid and accepting high 
bid was whether authorities acted in 
good faith and for best interests of 
public at large.—Sandfort v. Atlantic 
City. 47 A.2d 553, 134 N.J.Law 311. 
Abuse of discretion not shown 
Mont—Koich v. Cvar, 110 P.2d 9'64, 
111 Mont 463. 

Prevention of waste as factor 

Although determination of respon¬ 
sibility of person contracting with 
city ordinarily is within discretion 
of city officials, court may Interfere 
in case of abuse of discretion, partic¬ 
ularly to prevent waste by increasing 
costs; and although Insufficient 
grounds had been shown by city offi¬ 
cials for disqualification of printing 
company as a bidder on future work 
for city, court would not Interfere 
with contracts from which company, 
although a low bidder, had been shut 
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out, since interference would in¬ 
crease waste—^Burland Printing Go. 
V. La Guardia, 9 N.Y.S.2d 616. 

31. N.J.—Sellitto V. Cedar Grove 
Tp., 42 A.2d 383, 133 N.J.Law 41— 
Sellitto V. Cedar Grove Tp., 38 A.2d 
185, 133 N.J.Law 29. 

Bvidenoe held not to Justify denial 
N.J.—Bellitto V. Cedar Grove Tp., 43 
A.2d 383, 133 N.J.Law 41. 

32. N.Y.—^Plcone v. City of New 
York, 29 N.Y.S.2d 639. 176 Misc. 
967. 

Ohio.—Hubbard v. Sandusky, 9 Ohio 
Cir.Ct 638, 6 Ohio Cir.Dec. 786. 

33. Ala.—Inge v. Mobile Board of 
Public Works, 33 So. 678, 135 Ala. 
187, 93 Am.S.R. 20. 

44 C.J. p 111 note 73. 

34. La.—St. Landry Lumber Co. v. 
Bunkie, 99 So. 687, 155 Leu 892. 

Peu—^People v. Gleason, 36 N.B. 4, 121 
N.Y. 631. 

35. N.Y.—Wilson v. City of New 
Castle, 162 A. 102, 301 Pa. 368. 

36. Peu—Harris v. City of Philadel¬ 
phia, 149 A. 722. 299 Pa. 473. 

Bnaotment at any time 
Pa.—^Harris v. City of Philadelphia, 
supreu 

Necessity of setting standards In or¬ 
dinance 

Such ordinemce need not state what 
degree of fidelity, honesty of purpose, 
experience, or fixed and floating ceu)-> 
ital must constitute responsibility, 
and need not fix a standeird for as¬ 
certaining responsibility, the mfiiklngr 
of standards being an executive func¬ 
tion.—^Harris v. City of Philadelphia. 
13 Pa.Dist. & Co. 45, reversed on oth¬ 
er grounds 149 A. 722, 299 Pa. 473. 
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must satisfy the requirement of the statute that all 
bidders be accorded the same treatment.^? 

Contracts not within provision. The requirement 
that contracts be awarded to the lowest responsible 
bidder has been held not to apply to contracts for 
publication of legal notices ;38 and even if it did, 
the council has discretion, which can be controlled 
by the courts, to determine which is the best bid, 
having in mind the price and other matters, such 

as circulation.38 

(b) Other Particular Statutes 

The courts hsve adjudicated the effect of various 
statutory or charter provisions on the right of a municipal 
corporation to reject a bid, Including provisions requiring 
a contract to be made with the bidder tendering the 
lowest bid, the lowest and best bid, or the bid best se¬ 
curing public Interest. 

Under a statute requiring that all contracts shall 
be awarded to the lowest bidder, a municipal cor¬ 
poration may reject the bid of the lowest bidder 
if it deems.it for the best interest of the city to 
•do so,*® especially where the statute expressly so 
provides but in such case it cannot award the 
•contract to a higher bidder but must reject all bids 
and readvertise.*^ Fraud or collusion*® or arbitrary 
violation of the statute in the exercise of a city’s 
•discretion** is ground for declaring the award void, 
and the fact that the bidder secured his bid by 
putting in an unbalanced bid is sufficient evidence of 
fraud and collusion.*® 

Lowest and best bid. Under a statute requiring 


that the contract shall be made with the lowest and 
best bidder, the city may reject the bid of the low¬ 
est bidder in favor of one higher if, in the exercise 
of its discretion, it decides that an acceptance of 
the latter is for the best interest of the city.*® So, 
where alternative proposals are made, the city may 
reject the lowest bid on one of the proposals in 
favor of a higher bid on the other where in its 
opinion the latter proposal has in it greater advan¬ 
tages to the city.*^ Where such provision is sup¬ 
plemented by another reserving a right to reject 
any and all bids, the city is relieved of the neces¬ 
sity of justifying the exercise of its discretion.*® 
The action of the city authorities is not reviewable 
in the absence of evidence of an abuse of its dis¬ 
cretion.*® An award of a contract to two bidders 
under a statute requiring an award to the lowest 
and best is, however, an abuse of discretion.®® 

Best bid securing public interest. Under statutes 
which provide that the contract may be awarded 
to the bidder whose bid will best secure the effi¬ 
cient performance of the work or will best secure 
the public interest, which provisions are generally 
supplemented by the express reservation to the 
dty of the right to reject any and all bids, the city 
may reject any bid in favor of one higher when, 
in the honest exercise of its discretion, it deter¬ 
mines that its acceptance will best serve the pub¬ 
lic interest;®! and the action of the city in such 
a case is not reviewable by the courts except on 
the ground of fraud.®® 


87. Pa.— HjeutIs v. City of Philadel¬ 
phia, 149 A. 722, 299 Pa. 478. 

BeqtUremeiLt held not eatlsfled 
An ordinance providing^ that only 
those preclasslfled as responsible 
shall be permitted to bid, and that no 
one shall be permitted to question 
the responsibility of bidders classified 
as responsible by the director of the 
department involved, while those who 
are rejected by the director are re¬ 
quired to appeal to a reviewing board, 
has been held not to satisfy the re¬ 
quirement that all prospective bid¬ 
ders be accorded the same treatment. 
—^Harris v. City of Philadelphia, 149 
A 722, 299 Pa. 473. 

88 . Cal.—Cyr v. White, 187 P.2d 
834. 88 Cal.App.2d 22. 

Necessity of speclflo lladinff 
Council of city of sixth class 
awarding contract for publication of 
legal notices to other than lowest 
bidder need not specifically find that 
lowest bidder was not lowest re¬ 
sponsible bidder.—Cyr v. White, su¬ 
pra. 

39. Cal.—Cyr v. White, supra. 

40l Cal.—Hodgeman y. City of San 


Diego, 128 P.3d 412, 53 CaLApp.2d 
610. 

44 C J. p 112 note 82. 

41. N.T.—In re Farrell. 167 N.T.S. 
823. 

42. N.T.—Walsh v. New York, 20 N. 
B. 826, 113 N.Y. 142. 

Effect of right to reject any or all 
bids see infra subdivision b (3) of 
this section. 

43L Mo.—State v. Dreyer, 167 S.W. 

1128, 183 Mo.App. 463. 

44 C.J. p 112 note 96. 

44. Wash.—Puget Sound Pubb Co. v. 
Times Printing Co., 74 P. 803, 33 
Wash. 651. 

4 B. N.T.—Nelson v. New York. 29 N. 
B. 814, 131 N.Y. 4. 

46. Mo.—(Tozpns Jozia cited in Mis¬ 
souri Service Co. v. City of Stan- 
berry. 108 S.W.2d 25. 33, 341 Mo. 
600. 

44 C.J. p 111 note 63. 

Good fUth; ‘Uowest bidder" 

This discretion will not be Inter¬ 
fered with even If erroneous, provid¬ 
ed It is based on sound and reason¬ 
able discretion founded on facts and 
exercised In good faith In Interest of 
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public without collusion or fraud, the 
expression “lowest bidder" being 
used in Its logical and practical, rath¬ 
er than In its grammatical, sense.— 
Missouri Service Co. v. City of Stan- 
berry, 108 S.W.2d 26. 341 Mo. 600. 

47. Ky.—^Trapp v. Newport, 74 S.W. 
1109, 116 Ey. 840. 

44 C.jr. p 111 note '64. 

48. Ky.—Trapp v. Newport, supra. 

49. Mo.—^Missouri Service Co. v. 
City of Stanberry, 108 S.W.2d 26 ^ 
341 Mo. 600. 

Ohio.—^Miller v. Witter, 26 Ohio N.P., 
N.S., 266. 

44 C.J. P 111 note 66. 

5(^ Ohio.—Bos^ton y. Elyria, 8 
Ohio N.P.,N.S., 645. 

51. Iowa.—^Interstate Power Co. v. 
Incorporated Town of McGregor. 
296 N.W. 770, 230 Iowa 42. 

44 C.J. p 111 note 61. 

58. Iowa.—^Interstate Power Co. v. 
Incorporated Town of McGregor, 
supra. 

N.Y.—Terrell v. Strong, 36 N.Y.S. 
1000, 14 Misc. 268. 
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Lowest bid excessive. A statute providing" that 
all bids may be rejected if the lowest bid is excessive 
has been held not to require a city to accept the 
lowest bid or reject all bids,68 but merely seeks 
to prevent arbitrary action and allow the council 
to determine whether the specifications have been 
met.®4 One test in determining whether the coun¬ 
cil violated the law in accepting the bid of one other 
than the lowest bidder is whether the councirs 
action was arbitrary and without any reasonable 

basis.55 

(3) Reserved Right to Reject Any and All 
Bids 

Subect to some quallflcatlons, a reaervatfon of a right 
to reject any and all bids gives a municipal corporation 
the right to reject the lowest bid for a higher one, or to 
reject all bids and advertise for new ones. 

Under provisions to that effect, a municipal cor¬ 
poration in advertising for bids may or should re¬ 
serve the right to reject any or all of them,^® and 
a reservation of a right to reject any and all bids 
gives the city a right to reject the lowest for a 
higher bid,®^ provided the authorities act in the 
exercise of an honest discretion,®® or to reject all 
bids®® and advertise for new bids on modified speci¬ 
fications,®® the act of bidding being of itself a con¬ 
sent to this reserved right.®^ 

While, in the absence of a reserved right to re¬ 
ject any and all bids, the city, acting in the public 
interest, must reject all bids and readvertise and 
cannot award the contract to a higher bidder, as 
discussed supra subdivision b (2) (b) of this sec¬ 
tion, an award to a bidder whose bid is at a higher 
price without readvertisement is lawful where the 
city has the reserved right to reject any and all 
bids and the statute under which the city makes its 

5a. N.T.— Robs v. City of Schenec¬ 
tady. 21 N.Y.S.2d 421. 

64. N.T.—^Robs V. City of Schenecta¬ 
dy. supra. 

55. N.T.—^Robs V. City of Schenecta¬ 
dy. supra. 

53. Moss.—Slocum v. City of Med¬ 
ford. 18 N.lS.Sd 1018. 802 Mass. 261. 

57. Mich.—Ooxpiu JnvlB cited la 
Leavy v. City of Jackson. 226 N. 

W. 214, 216. 247 Mich. 447. 

44 aJ. P 112 note 2. 

5& Mich.—^Leavy v. City of Jackson, 

226 N.W. 214. 247 Mich. 447. 

Prlatlag oontxaots 

(1) City council could award print¬ 
ing contract to hleh bidder asaurlnff 
largre daily circulation, as affainat 
low bidder olTerlngr small weekly cir¬ 
culation.—State V. Snlvely, 221 N.W. 

636, 176 Minn. 379. 


award authorizes an award to the lowest and best 
bidder, quality and price both to be considered in 
making its decision,"®® or the city may reject all bids 
and readvertise,®® even though all bidders have com¬ 
plied with the requirements.®* 

Reservation in statute or in city's proposal. In 
the determination of the question whether a res¬ 
ervation to reject any and all bids affects the right 
of rejection under statutes limiting the discretion 
of the city authorities, a distinction seems to have 
been made between cases where the reservation is 
contained in the proposal of the city and cases 
where it is an express term of the statute, in that, 
if it is in the proposal merely, it will not be allowed 
to nullify the effect of statutory or charter provi¬ 
sions confining the discretion of city authorities 
within narrower limits,®® although it may be relied 
on by such authorities in support of an honest ex¬ 
ercise of their discretion under such statutes;®® 
but if the reservation is contained in a statute it 
will be g^ven its full force and effect as against 
other restrictive provisions in the statute or char¬ 
ter.®"^ 

Even where a statute contains a reservation of 
the right to reject, there is still a limitation on the 
power to reject, the city being under an obligation 
to exercise its discretion honestly, without fraud 
or collusion;®® but, where such reservation exists, 
the fact that the contract was not awarded to the 
lowest bidder does not of itself indicate fraud;®® 
and whether the contract was the result of fraud, 
injustice, or violation of trust is a matter to be 
determined from the record.^® 

c. Reconsideration 

Under some conditions, on reconsideration, a rejected 

N.T.—People v. Willis, 89 N.T. 
6 . 987. 6 App.Div. 281. 

44 C.J. p 118 note 9. 

65. N.J.—^FaJat v. Hoboken, 60 A. 

1120. 72 N.J.Iiaw 861. 864. 

44 C.J. p 113 note 11. 

ee. Ky.—^Trapp v. Newport, 74 S.W. 

1109. 116 Ky. 840. 

44 C.J. P 118 note 12. 

67. La.—State v. New Orleana, 10 
So. 690. 48 La.Ann. 648. 

44 C.J. P 118 note 13. 

ea Mo.—state v. Dreyer, 167 S.W., 
1123, 188 MoJLpp. 468. 

69. Cal.—^Peckham v. Watsonville, 
71 P. 169. 188 Cal. 242. 

Mich.—^Berghaae v. City of Grand 
Rapids, 246 N.W. 66, 261 Mich. 
176. 

V. City of 


(2) City commission, authorized to 
reject bids, did not abuse discretion 
In awarding contract for publication 
to newspaper havlngr largrer circula¬ 
tion, although bid of competitor was 
lower.—Leavy v. City of Jackson. 
226 N.W. 214. 247 Mich. 447. 

9. N.T.—^Molloy v. New Rochelle, 
92 N.B. 94. 198 N.T. 402. 80 L.R.A.. 
N.S.. 126. 

44 C.J. p 118 note 8. 

60. Pa—^American Artificial Stone 
Pavement Co.. Ltd. v. Wagner, 7 
PaCo. 886. 

61. Del.—^Keogh v. Wilmington, 4 
Del.Ch. 491. 

S, Ohio.—State v. Cincinnati Board 
of Public AfiCkirs, 4 Ohio Clr.CL 76. 
2 Ohio Cir.Dec. 428. 

3. Cal.—Stanley-Taylor Co. v. San 
Francisco, 67 P. 783, 186 Cal. 486. 
N.T.—^People v. Smith, 12 Abb.Pr. 
138. 
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TO. Mich.—^Berghage 
Grand Rapids, supra 
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bid on a municipal contract may be accepted, and an ac¬ 
cepted bid may be rejected. 

A bid on a municipal contract which has been 
rej’ected may afterward, on reconsideration, be ac¬ 
cepted,provided no rights have vested mean- 

while,72 and the bidder consents.'^^ Sq also a bid 

which has been accepted may afterward be rej'ected 
under a reserved right to do so, if such right is 
exercised before the contract is reduced to writing 
as required by statute or ordinance.^"* However, 
where a bid has been accepted and acted on by the 
parties, the right to reject no longer exists.'^s 

d. Eights and Bemedies 

An unsuccessful bidder Is not entitled to maintain 
an action for damages against the municipal corporation 
or Its officers for the rejection of the lowest bid submit¬ 
ted; but In a proper case he may prosecute a writ of cer¬ 
tiorari to review the award of the contract. 

Inasmuch as the duty of considering the proposals 
is discretionary and judicial in its nature, no action 
for damages lies against a municipal corporation, 
or the officers thereof in their individual capacity, 
for the rejection of the lowest bid submitted;^® nor 
can an action against the city to recover the profits 
which might have been made had the lowest bid 
been accepted be maintained.^7 However, in a 
proper case an unsuccessful bidder may be entitled 
to prosecute a writ of certiorari to review the award 
of a contract;*^® but such an attack should be 
made with utmost promptitude and, if practicable, 
at the very outset,79 and a rule for a writ of cer¬ 
tiorari may be discharged for lack of diligence or 
laches.®® Moreover, the rejection of a bid by a 
city will not be set aside on the complaint of a 
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higher bidder who has not been injured thereby,®^ 
or of a taxpayer who has actually benefited through 
the action of the city.®^ 

A statute authorizing actions by taxpayers to en¬ 
join waste or other illegal acts on the part of the 
officers of municipal corporations does not author¬ 
ize actions by disappointed bidders who are not 
taxpayers.®® A statute allowing damages for de¬ 
lay in awarding a contract to the lowest bidder does 
not apply to a refusal to award such a contract,®* 
and, even if the case is one of delay and not refusal, 
the bidder cannot recover in the absence of allega¬ 
tion and proof that his rights were prejudiced there¬ 
by.®® 

§ 1006. Appropriation or Provision for Pay¬ 
ment 

The necessity that there be an appropriation or 
provision for payment, and the certificate of a 
designated official as to the sufficiency of funds, 
as prerequisites to the making of a valid contract 
by a municipal corporation, is discussed infra §§ 
1866-1868; and the application of such require¬ 
ments to contracts and the incurring of expense 
or indebtedness for the purpose of public improve¬ 
ments is discussed infra §§ 1084,1085. 

Examine Pocket Parts for later cases. 

§ 1007. Formal Requisites 

a. In general 

b. Necessity and sufficiency of writing 

c. Name and signature 

d. Subject matter and contents 


MUNICIPAL COBPORATIONS 


Secord lield not to show fraud 
Mich.— BerghSige v. City of Grand 
Rapids, supra. 

71. Ind.—^Ross v. Stackhouse. 16 N. 
501, 114 Ind. 200. 

7 S. Ohio—^McClain v. McKisson, 15 
Ohio Cir.Ct. 517, 8 Ohio Cir.Dec. 
357. 

73. Ohio.—Brush Electric Light Go. 
V. Cincinnati, 11 Ohio Dec. (Re¬ 
print) 681, 28 Clnc.L.Bul. 29. 

74i Ohio.—State v. Columbus Board 
of Public Service, 90 N.E. 889, 81 
Ohio St. 218. 

Dooreo eajolaiiig canoeUatlou of 
award of municipal contract was held 
error, where speclflcatlons provided 
that council reserved right to cancel 
before execution.—4>. N. Corporation 
V. McCloskey, 164 A. «8, 309 Pa. 400. 
76h n.S.—Safety Insulated Wire, 
etc., Co. V. Baltimore, Md., 66 F. 
140, 13 C.C.A. 376. 

44 C-J. P 86 note 23. 

7S. N.T.—^Luboll Heat & Power Cor¬ 
poration V. Pleydell, 84 N.T.S.2d 


587, 178 Mlsc. 562—Baltlnger Elec- 
trio Co. V. Forbes, 10 N.Y.S.2d 924, 
170 Misc. 589. 

44 C.J. p 113 note 21. 

77- Mich.—^Talbot Pav. Co. v. De¬ 
troit, 67 N.W. 979, 109 Mich. 667, 
68 Am.S.R. 604. 

N.T.—Molloy V. New Rochelle. 92 N. 
E. 94, 198 N.Y. 402, 80 L.R.A.,N. 
S.. 126. 

78. N.J.—^Tufano v. Borough of 
Cllffside Park in Bergen County. 
165 A. 628. 110 N.J.Ea. 370. 
Review of anastlons of law 

Low bidders on bookbinding con¬ 
tract were entitled to writ of certio¬ 
rari to review award of contract to 
higher bidder, where debatable ques¬ 
tions of law were presented.—Gllck 
V. Trustees of Free Public Library 
of City of Newarfs, 60 A.2d 77, 137* 
N.J.Law 364. 

NoBcompllaiioa with speollioations 
A bidder not complying with speci¬ 
fications of city advertising for bids 
could not prosecute writ of certiorari 
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to review city's award of contract.— 
Solomon v. City of Newark, 59 A.2d 
386. 137 N.J.Law 247. 

79. N.J.—^Loprete v. City of East 
Orange, 186 A. 533, 14 N.J.M18C. 
640. 

SO. N.J.—Solomon v. City of New¬ 
ark, 59 A.2d 386, 137 N.J.Law 247 
—^Loprete v. City of East Orange, 
186 A. 523, 14 N.J.Mlsa 640. 

81. N.J.—^Atlantic Gas, etc., Co. v. 
Atlantic City, 63 A. 997, 73 N.J.Law 
360. 

•82. N.Y.—In re Marsh, 83 N.Y. 431. 
44 C.J. p 110 note 55. 

83. N.Y.—Morse v. Ereth, 80 N.Y.S. 
2d 321, affirmed 78 N.Y.S.2d 377, 
273 AppDlv. 938, appeal denied 79 
N.Y.S.2d 190, 273 App.Div. 944. 

8 A Ohio.—State v. Newark, 8 Ohio 
S. & CP. 121, 5 Ohio N.P. 283. 

85. Pa.—^Philadelphia v. Hood, 60 A. 
721, 211 Pa. 189. 
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a. In General 

Requirements of statute, charter, or ordinance relating 
to the mode of making municipal contracts must be com¬ 
piled with; but ordinarily substantial compliance is suffi¬ 
cient. Generally seals are not required. 

If no formal mode of making a municipal con¬ 
tract is prescribed by charter, statute, or ordinance, 
then the contract may be made in the method com¬ 
mon to all corporations.86 On the other hand, the 
requirements contained in a statute, charter, or or¬ 
dinance relating to the mode of making municipal 
contracts must be complied with^? unless the stat¬ 
ute is directory merely and a contract by a city 
not complying with its charter is ineffective, re¬ 
gardless of whether the city acted in a proprietary 
or a governmental capacity.89 It is sufficient if the 
statute, although mandatory, has been substantial¬ 
ly, if not literally, complied with,^® the law plac¬ 
ing the burden of seeing that all mandatory pro¬ 
visions of the law are substantially complied with 
on the party dealing with the city.^i However, mere 


irregularities in the making of a contract with a 
city are not fatal to recovery from the city.®^ The 
fact that the contract was made with a party other 
than the bidder is immaterial where the bidder was 
in fact a division of the company with which the 
contract was made.®® 

Recording of contract, A contract entered into 
by an authorized officer is not required to be re¬ 
corded where the authority granted to him for 
that purpose is of record.®* 

Certificate of appropriate official, A provision 
to the effect that no expenditures for a sum less 
than that for which a contract is required shall be 
made unless the necessity therefor is certified by 
the appropriate official has been held not to re¬ 
strict or prevent the ordering of the supplies or ma¬ 
terial, as distinguished from the payment therefor.®® 
The necessity that the contract of a municipality 
be accompanied by the certificate of a designated 
official as to the sufficiency of funds to carry out 


86. Ind.—Underwood v. Fairbanks, 
Morse & Co.. 185 N.E. 118, 205 Ind 
816. 

N.J.—Peejay Corp. v. City of New¬ 
ark. 39 A.2d 878, 136 N.J.Eq. 31. 

44 C.J. P 116 note 66. 

Beasonableness as test 

The rule that municipality in mak¬ 
ing- contracts must conform to pre¬ 
scribed procedure does not apply to 
mode adopted by municipality to car¬ 
ry into effect powers expressly grant¬ 
ed, where mode is not limited or pre¬ 
scribed by legislature but left to dis¬ 
cretion of municipality, and usual 
test of validity of municipal action in 
such case is whether it is reasonable. 
—^Whipps V. Town of Oreybull, 109 
P.2d 806, 66 Wyo. 365, 146 A.L..R. 696. 

87. U.S.—City of Ft. Pierce v. Sco¬ 
field Engineering Co., C.C.A.Fla., 67 
F.2d 1026. 

Ala.—Council v. City of Dothan, 181 
So. 293, 236 Ala. 166. 

Colo.—fiwedlund v. Denver Joint 
Stock Land Bank of Denver, 118 
P.2d 460, 108 Colo. 400. 

Ill.—Haas V. Lincoln Park Com'rs, 
171 N.E. 626, 339 Ill. 491—Bitumin¬ 
ous Casualty Corporation v. City of 
Harrisburg, 42 N.E.2d 971, 315 Ill. 
App. 243. 

Mo.—^West Virginia Coal Co. of Mis¬ 
souri V. City of St. Louis, 26 S. 
W.2d 468, 324 Mo. 968. 

N.J.—Hoboken Local No. 2, N. J. 
State Patrolmens Benev. Ass’n v. 
City of Hoboken, 44 A.2d 329, 23 
N.J.Misc. 334, affirmed 48 A.2d 917, 
134 N.J.Law 616. 

N.T.—Scarborough Properties Corpo¬ 
ration V. Village of BrlarclilC Man¬ 
or, 16 N.E.2d 369, 278 N.T. 370. 
Ohio.—Schumacher Stone Co. v. Vil¬ 
lage of Columbus Grove, 57 N.E. 2d 
251, 73 Ohio App. 567. 


Or.—Forrester v. City of Hillsboro, 
66 P.2d 496, 156 Or. 89. 

Pa.—^Nuebllng v. Borough of-Topton, 
185 A. 725, 323 Pa. 164—Wilkes- 
Barre Connecting R Co. v. Borough 
of Kingston, 181 A. 664, 319 Pa. 471 
—Harris v. City of Philadelphia, 
13 Pa.Dlst. & Co. 45, reversed on 
other grounds 149 A. 722, 299 Pa. 
473—^Wayne Crouse, Inc., v. Brad- 
dock School Dist., Com PI., 89 
Pittsb Leg. J. 419, 66 York Leg.Rec. 
101, affirmed Wayne Crouse, Inc., v. 
School Dist. of Borough of Brad- 
dock, 19 A.2d 843. 341 Pa. 497. 
Tex—City of Houston v. Finn, 161 
S.W.2d 776, 139 Tex. 111. 

Wls.—L. G. Arnold, Inc, v. City of 
Hudson, 254 N.W. 108, 216 Wis. 5. 
Wyo.—Whipps v. Town of Greybull, 
109 P.2d 805. 66 Wyo. 355, 146 A.L. 
R. 696. 

44 C.J. p 116 note 66. 

Hon est faotnm 

Contract with city must be execut¬ 
ed as directed by law to be legal, and, 
if not thus done, it is non est factum. 
—Garner v. State. 158 So. 646, 229 
Ala. 600. 

CoBtraot as '*nltza vires” rather than 
‘illegal” 

Mo.—Donovan v. Kansas City, 176 G. 
W 2d 874, 352 Mo. 430, modified on 
other grounds 179 S.W.2d 108, 362 
Mo. 430, appeal dismissed 64 S.Ct. 
1049, 322 U.S. 707, 88 L.Ed. 1551. 

“Substantial defect” 

(1) A direct violation of an ordi¬ 
nance with respect to manner in 
which a municipal corporation shall 
enter into a contract is not a mere 
“irregularity” but a “substantial de¬ 
fect.” and as matter of public policy, 
such contract may not be enforced 
according to its terms, but a party 
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who has entered into a contract In 
good faith with municipality and ren¬ 
dered valuable services thereunder is 
not without remedy.—Town of Hol¬ 
brook V. Girand. 80 P.2d 895, 52 Anz. 
291, 118 A.L.R. 1203. 

(2) Recovery of reasonable value 
of services see supra § 975. 

88 . U.S.—^Larkin v. Allegheny, Pa.. 
162 F. 611, 89 C.CA. 369. 

44 C.J. P 116 note 68. 

Contract held not invalid for infor¬ 
malities 

Ark.—City of Ft. Smith v. U. S. Rub¬ 
ber Co., 42 S.W.2d 1004, 184 Ark. 
688 . 

89. Cal.—City of Pasadena v. Estrln, 
298 P. 14, 212 Cal. 231, followed m 
298 P. 17, 212 Cal. 790. 

9a Cal.—^Earl v. Bowen, 81 P. 133, 
146 Cal. 764. 

44 C.J. p 116 note 69. 

91. Mass.—Lemery v. Twombly, 183 
NE. 171, 281 Mass. 93. 

Ohio.—Schumacher Stone Co. v. Vil¬ 
lage of Columbus Grove, 67 N.E.2d 
251, 73 Ohio App 557. 

Pa.—^Angelotti v. Borough of Rankin, 
19 A.2d 898, 341 Pa. 320. 

44 C.J. p 117 note 70. 

92. Ariz.—^Barron G. Collier, Inc., 
V. Paddock, 291 P. 1000. 37 Ariz. 
194. 

93. Ohio.—Hines v. City of Belle- 
fontalne, 67 N.E.2d 164, 74 Ohio 
App. 893. 

94. Mo.—^Austin Western Road Msr 
chinery Co. v. City of New Madrid, 
App., 185 S.W.2d 860. 

95. N.Y.—53-04 Ninety-Seventh 
Place Corporation v. City of New 
York, 282 N.Y.S. 619, 156 Mlsa 
706. 
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the contract is considered infra § 1868; and the 
application of such requirement to contracts for the 
purpose of public improvements is considered infra 
§ 1085. 

Seal. While some authorities have held that mu¬ 
nicipal contracts, if not under seal, are not en¬ 
forceable,^^ the general rule is that a seal on a 
municipal contract is not required for its enforce¬ 
ment^^ unless the contract is made pursuant to a 
statute or ordinance requiring a seal.^^ If a con¬ 
tract is sealed, it must appear that the officer affix¬ 
ing the seal had authority to affix it in order that 
the contract may have the binding force of a spe¬ 
cialty as against the city.® 9 Rules governing the 
use of seals and what constitutes a sealed instru¬ 
ment generally have been applied to seals used or 
adopted by municipal corporations.^ 

h. Necessity and Sufficiency of Writing 

Where required by statute or charter, or by the par¬ 
ties, a municipal contract must be In writing; but not 
otherwise. 


Where a statute or charter expressly requires it, 
a municipal contract must be in writing;® and such 
requirement cannot be satisfied by an agreement 
entered into in any other form.® A writing is also 
necessary where, by the terms of an agreement 
between the parties, a formal written contract was 
to follow,4 or where such a requirement is pro¬ 
vided for in the vote accepting the bid,® or where 
the city ordinance would be meaningless if a fu¬ 
ture contract in writing were not required,® or 
where the contemplation of a written contract is 
to be inferred from the fact that a bond was given 
to secure its performance and it would be difficult 
to determine from the specifications, advertisement, 
bid, and acceptance what the contract embraced and 
what the surety’s undertaking really was.*^ How¬ 
ever, a writing is not required to make a munici¬ 
pal contract enforceable in the absence of a char¬ 
ter or statutory provision to the contrary® or in the 
case of contracts exempted from the operation of 
a statute requiring a writing;® and a requirement 
that all municipal contracts shall be in writing is 


96. Fa.—Swaney r. Georges Tp. 
Road DlaL, 164 A. 336, 309 Pa. 
386. 

44 C.J. p 118 note 8. 

Extent of present day oommerolsl 
operations demands the affixing of 
official and recognized seal of mu¬ 
nicipal corporations to their obliga¬ 
tions.—Swaney v. Georges Tp. Road 
Dist., supra. 

97. Cal.—Giordon t. San Diego. 36 P. 
18, 101 Cal. 622. 40 Am.S.R. 73. 

44 C.J. p 118 note 4. 

OSL Mass.—^Allen v. Brockton, 90 N. 

E. 546, 204 Masa 276. 

44 C.J. p 119 notes 5. 7. 

99. N.T.—^Peterson v. New Tork, 87 
N.E. 772, 194 N.T. 437. 

44 C.J. p 119 note 8. 

1 . N.T.—^Brooklyn Public Library 
V. City of New Tork, 226 N.T.S. 
491, 222 App.Dlv. 422, OLffirmed 166 
N.E. 179, 260 N.T. 496, reargument 
and amendment of remittitur de¬ 
nied 168 N.R 438, 251 N.T. 689. 
Adoption of seal of another 

Municipality may adopt seal other 
than statutory seal; but seal of 
another, m order to be binding on 
municipality, must have been au¬ 
thoritatively affixed; and contract 
between city and library corporation 
cannot be made sealed instrument 
without city's consent, by affixing 
seal of library corporation.—Brook¬ 
lyn Public Library v. City of New 
Tork, supra. 

A Ala.—Corpus Juris cited in City 
of Gadsden v. Jones, 160 So. 369, 
860, 227 Ala. 396. 

Aria—Barron G. Collier, Inc., v. 
Paddock, 291 P. 1000, 37 Aria 

194. 


Cal.—^Palo & Dodlnl v. City of Oak¬ 
land, 180 P.2d 764, 79 Cal.App.2d 
739. 

Mo.—^Kansas City v. Rathford, 186 
S.W.2d 670, 363 Mo. 1130—Donovan 
V. Kansas City, 175 S.W.2d 874, 
352 Mo. 430, modified on other 
grounds 179 S.W.2d 108, 362 Mo. 
430, appeal dismissed 64 S.Ct. 1049, 
822 U.S. 707, 88 L-Bld. 1651-^Arkan- 
sas-Mlssouri Power Corporation v. 
City of Eennett. 166 S.W.2d 913, 
348 Mo. 1108—^Fleshner v. Kansas 
City, 166 S.W.2d 706. 348 Mo. 978. 
Pa.—Coyle v. City of Pittsburgh, 26 
A.2d 707, 344 Pa. 426—Angelottl 
V. Borough of Rankin, 19 A.2d 
398, 841 Pa. 820—Morganstern 

Electric Co. v. Borough of Cora- 
opolis, 191 A. 603, 326 Pa. 164— 
Coyle V. City of Pittsburgh. Com. 
PL, 90 PlttsbLeg.J. 287, affirmed 
26 A.2d 707, 344 Pa. 426. 

44 aJ. p 117 note 74. 

Purpose of statutory requirement 
that contract with city be In writing 
Is that the terms of the contract 
shall, In no essential particular, be 
left In doubt, or to be determined at 
some future time but shall be fixed 
when the contract Is entered into.— 
Riley v. City of Bock Port, MoA.pp., 
166 S.W.2d 880. 

Analogy to lack of corporate power 
Under statute and charter provi¬ 
sion requiring municipal contracts 
to be In writing, it is as much ultra 
vires for municipality to Incur a 
liability In nature of a contractual 
obligation without a writing as to 
incur a liability not within scope of 
Its corporate powers.—^Kansas City 
V. Rathford, 186 S.W.2d 570, 363 Mo. 
1130—^Donovan v. Kansas City, 176 

590 


5. W.2d 874, 852 Mo. 430, modified on 
other grounds 179 S.W.2d 108, 362 
Mo. 480, appeal dismissed 64 S.Ct. 
1049, 822 U.S. 707, 88 L.Ed. 1561. 
Buie appUcaUe to ooutraots of dty 

in proprietary capacity 
Mo.—Kansas City v. Rathford, 186 
S.W.2d 670, 363 Mo. 1130. 
zrotlce of requirement Implied 
Mo.—^RUey v. City of Rock Port, 
App., 165 S.W.2d 880. 

Custom of disregarding require¬ 
ment was held not to validate a con¬ 
tract which was required to be in 
writing.—Goodyear Park Co. v. City 
of Holyoke, 195 N.E. 766, 291 Mass. 
11 . 

3- Pa.—Willis Bancroft, Ina, v. 
Millcreek Tp., 6 A.2d 916, 835 Pa. 
629. 

4. Pa.—Smart v. Philadelphia, 54 A. 

1025, 206 Pa 329. 

44 C.J. p 117 note 75. 

6 . Mass.—^Edge Moor Bridge Works 
V. Bristol County, 49 N.E. 918, 1.0 
Mass. 528. 

6 . Del.—State v. Howell, 84 A. 871, 
26 Del. 387. 

44 C.J. p 117 note 77. 

7- Del,—State v. Howell, supra 
44 C.J. p 117 note 78. 

8 . Ala—Corpus Juris dted in City 
of Gadsden v. Jones, 150 So. 369, 
360, 227 Ala 396. 

Tex.—City of Klrbyville v. Smith, 
Civ.App., 104 S.W.2d 664. 

44 C.J. p 117 note 72. 

9. Ala—Reid v. Mobile. 104 So. 787, 
218 Ala 321. 

44 C.J. p 117 note 78. 
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not to be inferred from a statute merely prescribing 
the form of signature and countersignature, such 
statute referring only to such contracts as are in 
writing.!® 

The requirement that the contract be in writing is 
applicable in suits of equity as well as in actions at 
law,!! and to all contracts within the terms of the 
statute,!^ and to contracts for additional work, even 
though the contract for the original work is in 
writing.!® The statutory requirement is not con¬ 
fined to such contracts as are the subject of com¬ 
petitive bidding.!^ However, a statute requiring 
municipal contracts to be in writing is inapplicable 
to, and will not defeat, an obligation of the mu¬ 
nicipality arising under an ordinance rather than a 
contract.!® 

Emergencies. While it has been held that the 
existence of an emergency does not justify a mu¬ 
nicipality in dispensing with the requirement that 
the contract be in writing,!® it has also been held 
that, in cases of emergencies where prompt action 
is required to conserve the public safety or health, 
a parol contract may be made even where a writ¬ 
ten contract would ordinarily be required,!7 at 
least where the emergency arose out of the can¬ 
cellation of a written contract which provided that. 


in case of cancellation, the dty was authorized to 
proceed with the unperformed work in the manner 
set forth in the specifications.!® 

Sufficiency of writhig. Ordinarily a statutory 
requirement that municipal contracts shall be in 
writing is sufficiently met where the contract is 
entered in writing on the minutes of the council or 
other governing body and accepted in writing by 
the contractor!® or his predecessor.®® However, 
where the terms of a resolution or ordinance are 
insufficient therefor they will not satisfy the stat¬ 
utory requirement that the contract be in writing;®! 
and the acceptance by the council of an oral pro¬ 
posal is not sufficient where not followed by the 
written acceptance of the proposing party.®® 
Where the writing includes part of the terms only, 
the remaining part resting in parol, there is no con¬ 
tract in writing within the meaning of the statute.®® 
In order to be sufficient under the statute, a con¬ 
tract need not be contained in one paper.®* 

Staiute of frauds distinguished. The statute re¬ 
quiring that the contract of a municipality be in 
writing is not analogous to the statute of frauds;®® 
and a \vriting that will take the contract out of the 
operation of the statute of frauds is not necessari¬ 
ly sufficient to satisfy the requirements for munici- 


10 . Nev.—Fltton v. Hamilton City, 
6 Nev. 196. 

11. Maas.—McGovern v. Boston, 118 
N.E. 667, 229 Mass. 394. 

Pa.—Ooipns Juzls gnoteA la Willis 
Bancroft, Inc. v. MUlcreek Tp., 6 
A.2d 916, 921, 385 Pa. 629. j 

12. Ala.—City of Gadsden v. Jones, 
160 So. 369, 227 Ala. 396. 

Pa.—Coxpiis Jnxls gnoted In WilUs 
Bancroft, Inc., v. MUlcreek Tp., 6 
A.2d 916, 921, 335 Pa. 629. 

44 C.J. p 117 note 81. 

Fnrohases as wall as contracts for 
pnrohases 

Mo.—Gray v. Kansas City, Mo., 194 
S.W.2d 207, 239 Mo.App. 676. 

13. Pa.—Corpus Juris guoted In 
Willis Bancroft, Inc., v. Millcreek 
Tp., 6 A.2d 916, 921, 886 Pa. 629— 
McManus v. Philadelphia, 51 A. 
822, 201 Fa. 632—^Automatic Voting 
Machine Corp. v. Wltkln, 64 Pa 
Dlst & Co. 171. 

14. Pa—Coyle v. City of Pitts¬ 
burgh, 25 A.2d 707, 344 Pa 426— 
Rieger v. Pittsburg, 64 PaSuper. 
426. 

16. Mo.—^McClellan v. City of St. 

Louis, App., 170 S.W.2d 131. 
Amount for bospltal superintendent’s 
residence 

A city's obligation to pay city hos¬ 
pital superintendent amount reason¬ 


ably necessary to provide him with 
suitable residence, to which he was 
entitled under city ordinance as part 
of his compensation, arose under 
ordinance, not contract, so that city’s 
failure to furnish him such residence 
entitled him to recover from city 
reasonable rental value of his own 
residence without written contract 
between them for payment of such 
value.—McClellan v. City of St. 
Louis, supra. 

16. Fa—Automatic Voting Machine 
Corp. V. Wltkln, 64 PaDist. A Co. 
171. 

17. Ohio.—^Meily v. Columbus, 6 
Ohio Cir.Ct.,N.S., 898, 27 Ohio Clr. 
Ct. 822. 

44 C.J. p 118 note 84. 

Facts held not to constitute emsr- 
geuoy 

In determining city’s liability for 
value of perishable foods furnished 
to city hospitals and penal institu¬ 
tions over periods of four months 
and six months respectively, there 
existed no such emergency as to au¬ 
thorize seller and city officials to 
continue violating statutory and 
charter provisions relating to mu¬ 
nicipal contracts .—Donovan v. Kan¬ 
sas City. 176 aW.2d 874, 862 Mo. 
480, modified on other grounds 179 
S.W.2d 108, 362 Mo. 480, appeal dis¬ 
missed 64 act. 1049, 322 U.S. 707, 
88 L.Ed.' 156L 


1 & Pa.—Maguire v. Philadelphia* 66 
Pa.Super. 800. 

19. Mo.—State ex rel. Kansas City 
Ins. Agents’ Ass'n v. Kansas City, 
4 S.W.2d 427, 319 Mo. 386. 

44 aJ. p 118 note 87. 

aO. N.T.—^Bergen Beach Land Corp. 
V. New York, 185 N.T.8. 177, 118 
Misc. 491. 

21m Mo.—^Riley v. City of Rock Port, 
App., 165 S.W.2d 880. 

Besolntioa held insufflcient as oon^ 
tract 

Mo.—^Riley v. City of Rock Port, su¬ 
pra. 

Fa.—Morganstem Hlectrie Co. v. 
Borough of Coraopolls, 191 A. 603, 
826 Pa. 164. 

22m Mich.—Shelby v. Steams Light¬ 
ing, etc., Co., 176 N.W. 672, 209 
Mich. 854. 

83. Pa.—^Unlon Pav. Co. v. Philadel¬ 
phia* 107 A. 870, 268 Pa. 677. 

44 C.J. p 118 note 91. 

a4b Mo.—^EUley v. City of Rock Port, 
App., 166 S.W.2d 880. 

as. Mo.—Kansas City v. Rathford, 
186 S.W.2d 670, 868 Mo. 1180— 
Donovan v. Kansas City, 175 S.W. 
2d 874, 362 Mo. 430, modified on 
other grounds 179 S.W.2d 108, 862 
Mo. 430, appeal dismissed 64 S.Ct. 
1049, 822 U.S. 707, 88 L.Ed. 1651— 
Fleshner v. Kansas City, 166 aW. 
2 d 706, 848 Mo. 978. 
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pal contracts and part performance by either 
party will not make a municipal contract enforcea- 
ble^T 

c. Name and Signature 

Municipal contracts must be executed In accordance 
with requirements of statutes, charters, or ordinances as 
to whether the contract should be made In the corporate 
name, whose signature the contract must bear, and wheth¬ 
er and by whom the contract should be countersigned. 

If a statute expressly requires municipal con¬ 
tracts to be made in the name of the city by its 
authorized officers, a contract not conforming there¬ 
to cannot be enforced against the city.28 However, 
apart from such statute, a contract is not necessari¬ 
ly unenforceable because not made in the proper 
name of the corporation 9 and contracts within 
the scope of municipal powers and objects, duly 
authorized by the corporation, and made by the of¬ 
ficer or agent thereunto appointed in good faith 
and for the municipality, and so understood by 
the other party, are given effect as municipal con¬ 
tracts, although made in the name of the officer 
but the recital in the title of the contract that the 
city is beneficially interested will not of itself give 
the city a right to enforce in its own name a con¬ 
tract to which it is not a party.^i 

Signature. Under a provision to that effect, a 


municipal contract must be subscribed by the par¬ 
ties thereto and under some statute and charter 
provisions municipal contracts must be signed by 
a designated officer3* and need not be signed by 
any other person.3^ Where the statute directs that 
contracts authorized by the common council shall 
be executed by the mayor, it becomes his duty to 
sign contracts which are authorized and in proper 
form when presented to him for signature and 
he cannot withhold his signature without legal jus¬ 
tification and a provision that the mayor shall 
sign all contracts has been held not to grant him 
dictatorial powers with respect to the subject mat¬ 
ter of contracts.®® 

Under some statutory provisions a municipal con¬ 
tract must be signed by the city clerk but it has 
been held that a contract otherwise valid will 
not be held invalid because it was not signed by 
the city clerk.®® A statutory requirement that leases 
shall be executed on behalf of the city by the clerk 
of the common council applies only to leases from 
the city and not to leases to the city.®® A require¬ 
ment that a municipal contract must be signed by 
the city manager and a member of the council 
has been held not to invalidate a contract signed 
only by the city manager, the failure of a member 
of the council to sign being merely an irregularity 


20 , Mo.—^Donovan v. Kansas Cityi 
176 S.W.2d 874, 352 Mo. 430, modi¬ 
fied on other grounds 179 S.W.2d 
108, 352 Mo. 430, appeal dismissed 
64 S.Ct 1049, 322 U.S. 707, 88 L.Ed. 
1651. 

27. Mo.—^Elansas City v. Rathford, 
186 S.W.2d 570, 363 Mo. 1130. 
Paymsnt of salary 

City water department employee, 
entering Into oral contract with city 
by which employee was to be paid 
his salary for life In settlement of 
claim arising from injuries which 
totally disabled employee, could not 
recover on contract notwithstanding 
city had paid employee his salary 
for many years, where statute and 
charter prohibited city from making 
oral contract.—^Fleshner v. Kansas 
City, 156 S.W.2d 706, 348 Mo. 978. 

28L Mo.—West Virginia Coal Co. of 
Missouri V. City of St. Louis, 25 
S.W.2d 466, 324 Mo. 968. 

44 C.J. p 118 note 93. 

Mayor and head of department 
Statutes requiring all contracts 
with cities of the second class to be 
executed In the name of the city by 
the mayor and head of the proper de¬ 
partment are mandatory and not 
merely directory, and must be strict¬ 
ly complied with In order to charge 
the municipality with contractual 
liability, and apply pot only to such 


contracts as are the subject of com¬ 
petitive bidding, but to all contracts. 
—Coyle V. City of Pittsburgh, 26 A. 
2d 707, 344 Pa. 426. 

89. Ky.—^Harrodsburg v. Harrods- 
burg Water Co., 64 S.W. 658, 23 
Ky.L. 956. 

44 C.J. p 118 note 94. 

30. Ill.—Chicago v. Peck, 63 X.E. 
711, 196 Ill. 260. 

31. R.I.—Providence v. Miller, 11 

R. I. 272, 23 Am.R. 453. 

38. Mo.—Snip V. City of Lamar, 201 

S. W.2d 790, 239 Mo.App. 824. 
Signature of mayor alone as snf- 

floieat 

Where council of city of fourth 
class, mayor, city attorney, and city 
engineer all participated in making 
agreement to maintain crossing over 
creek where water had been im¬ 
pounded by a dam, and council un¬ 
animously voted to accept agreement, 
which was attested by clerk and bore 
notation of approval by aldermen, it 
was valid even though signed by 
mayor only.—Snip v. City of Lamar, 
supra. 

33. N.Y .—^Finlgan v. Zuber, 281 N- 
Y.S. 930, 156 Mlsc. 479. 
Signature by acting mayor snflloient 
N.T.—Finigan v. Zuber, suprcL 

34^ N.T.—Finigan v. Zuber, supra. 
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Bequlrement of clerk’s signature as 
surplusage 

N.T.—^Finigan v. Zuber, supra. 

35. Cal.—^Williams v. Stockton, 235 
P. 986, 196 Cal. 743. 

Necessity of written approval by 
mayor generally see supra S 994a. 
Time of signing Immatezial 
Where city council passed ordi¬ 
nance signed by mayor creating fund 
for purchase of specified furniture, 
affixing of mayor's signature to con¬ 
tract therefor was held formal re¬ 
quirement which could be complied 
with at any time.—^Harvey v. City 
and County of Denver, 18 P.2d 821, 
92 Colo. 114. 

36. Okl.—City of Muskogee v. Sen- 
ter, 96 P.2d 634, 186 Okl. 174. 

The word ‘‘sign” means merely to 

affix a signature.—City of Muskogee 
V. Senter, supra. 

Purely ministerial function 
N.T.—^People v. City of Schenectady, 
60 N.T.S.2d 911, 186 Misc. 386. 

37- U.S.—City of Ft. Pierce v. Sco¬ 
field Engineering Co., C.C.A.Fla., 67 
F.2d 1026. 

38. N.T.—^Halleran v. City of New 
Tork, 228 N.T.S. 116, 132 Misc. 
73. 

38. N.T.—^People v. Green, 64 N.T. 
499. 
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or mformalit3\40 A signature will be binding on 
the city if made by the person and in the form 
prescribed by the city council^i or by the rules 
of the board authorized by the city council to make 

the contract.42 

Countersignature. Countersignature of a munici¬ 
pal contract by a particular officer is essential to 
its enforcement where the statute requiring it is 
mandatory's or where payment out of the munici¬ 
pal treasury is forbidden without such countersig¬ 
nature 4 but, where the statute is merely direc¬ 
tory, the omission to comply with it^s or a neglect 
to countersign until after the work contracted for 
has been performed^® is not necessarily fatal. A 
statute requiring a countersignature applies only to 
contracts within,and not to contracts without,^® 
its terms. Where the countersignature is required 
by a mandatory provision in a statute or charter, 
it cannot be dispensed with by ordinance.^® A stat¬ 
utory requirement that certain contracts must have 
the approval of the mayor affixed in writing is 
sufficiently met by a contract executed and bearing 
the signature of the mayor.®® The appropriate of¬ 


ficer may consider the grounds of attack on the 
contract and may be justified in refusing to counter¬ 
sign it.®^ 

d. Subject Matter and Contents 

Any reasonable provisions may be Included In a mu¬ 
nicipal contract provided they do not violate statutory 
provisions or exceed the authority granted the munici¬ 
pality. 

A municipal corporation may properly include 
in its contract any reasonable provisions,®® provid¬ 
ed they do not violate statutory provisions.®® How¬ 
ever, a municipal corporation may not insert in 
its contracts provisions not authorized by the leg¬ 
islature from which it derives its authority or 
not fairly to be implied from the authority con¬ 
ferred.®^ It is not essential to the validity of a 
municipal contract that it contain a provision for 
a money penalty for a failure to comply with the 
terms of the contract.®® 

Surrender or delegation of governmental powers. 
In accordance with the above rules as defined in 
the cases a municipality cannot validly surrender®® 


40. N.C.—Gilbert C. White Co v 
City of Hickory. 141 S.E. 494, 195 
N.C. 42. 

41. CaL—Earl v. Bowen, 81 P. 133. 
146 Cal. 754. 

44 C.J. p 118 note 98 [a]. 

42. Ohio.—^Burke v. Cleveland, 6 
Ohio N.P.,N.S., 226. 

44 C.J. p 118 note 99. 

43. Ala.—Corpu JuIb cited in 
Council V. City of Dothan, 181 So. 
293. 236 Ala. 166. 

Mo.—^West Virginia Coal Co. of Mis¬ 
souri V. City of St Louis, 26 S.W. 
2d 466, 324 Mo. 968. 

44 C.J. p 119 note 9. 

44- U.S.—Superior v. Norton, Wis., 
63 F. 357, 12 C.C.A. 469. 

Wls.—Lee v. Racine, 25 N.W. 33, 64 
Wls. 231. 

45. U.S.—^Larkin v. Allegheny, Fa., 
162 F. 611, 89 G.C.A. 369. 

41 C J. p 119 note 11. 

48. Mmn.—State v. Ramsey County 
Dlst. Ct, 19 N.W. 732, 32 Mmn. 
181. 

47. Pa —Brode v. Philadelphia, 79 
A. 669, 230 Pa. 484. 

44 C.J. p 119 note 13. 

48. Okl.—Tulsa V. Oklahoma Natu¬ 
ral Gas Co., 234 P. 688, 109 Okl. 
43. 

Wis.—Milwaukee Electric R., etc., 
Co. V. Milwaukee, 181 N.W. 298, 
178 Wls. 329. 

Contract hold not within statute 
Wls.—Chicago. St P., M. & O. Ry. 
Co. V. City of Black River Falls, 
214 N.W. 451, 193 Wis. 579, man- 

63 C.J.S.—38 


date modified on other grounds 
215 N.W. 455. 193 Wis. 679. 

49. Or.—White v. Seaside. 213 P. 
892, 107 Or. 330. 

sa Maas.—Clarke v. Fall River. 107 
NE. 419. 219 Mass. 580. 

51. Pa.—Commonwealth v. Brown, 
13 Pa.Dlst. 63. 

62. N.T.—Burland Printing Co. v. 

La Guardla. 9 N.Y.S 2d 616. 
Duration of contract 
Mich.—Bacon v. City of Detroit, 
275 N.W. 800, 282 Mich. 150. 
Cost-plus basis 

A contract may properly provide 
that the services or supplies be fur¬ 
nished on a cost-plus basis.—Van 
Antwerp v. Board of Com’rs of City 
of Mobile, 115 So. 239. 217 Ala. 
201 . 

Contracts held valid 
Cal.—Sacramento Chamber of Com¬ 
merce V. Stephens, 299 P. 728, 212 
Cal. 607. 

Minn.—^Northern States Power Co. v. 
City of Granite Falls, 242 N.W. 714, 
186 Mmn. 209. 

Tex.—City of Electra v. American 
La France & Foamite Industries, 
Civ.App., 133 S.W.2d 223. error 
dismissed. Judgment correct. 

53. Iia.—Hotard v. City of New Or¬ 
leans. 86 So 2d 762, 213 La. 843, 
appeal dismissed 69 S.Ct. 67, 835 

U.S. 803, 93 L.Bd.- 

Arbitration provision 

Provision In contract, entered Into 
under constitutional amendment au¬ 
thorizing city to construct passenger 
station and to eliminate certain 
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I grade crossings, for submission to 
' arbitration of disagreement among 
parties to contract was not in¬ 
validated by arbitration statute.— 
Hotard v. City of New Orleans, su¬ 
pra. 

54k. Md.—^Harlan v. Employers* 
Ass'n of Maryland. 159 A. 267. 
162 Md. 124, 81 A L.R. 342. 
Provisions held authorized 
La.—Hotard v. City of New Orleans, 
85 So.2d 752, 213 Leu 843, appeal 
dismissed 69 S.Ct. 57, 335 U.S. 803, 
98 L.Ed. - 

66. Mo.—State ex rel. Kansas City 
Ins. Agents' Ass'n v. Kansas City, 
4 S.W.2d 427, 319 Mo. 386. 

56. Tex.—Bowers v. City of Taylor, 
Com.App, 16 S.W.2d 520, rehear¬ 
ing denied 24 S.W.2d 816. 

Provisions held Invalid 
Provision of agreement between 
city and housing authority that city 
will without charge to the authority 
vacate and close any streets, alleys, 
or sidewalks which the authority 
finds are reasonably necessary in the 
development of the project located m 
the area thereof or adjacent there¬ 
to, and the provision regulrlng the 
city to accept such land as the au¬ 
thority determines to be reasonably 
necessary for streets and alleys are 
Invalid because placing beyond con¬ 
trol of city the determination of 
matters directly affecting the public 
safety.—Mumpower v. Housing Au¬ 
thority of City of Bristol, 11 S.E.2d 
732, 176 Va. 426. 

Provisions held not Invalid 

(1) City's agreement to pay to 
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nor can a municipality validly delegate^^ its govern¬ 
mental powers. A contract purporting to bind the 
city to pass and enforce ordinances as to matters 
within the police power of the municipality, being 
in derogation of the city’s police power, is void as 
against public policy.^® 

Provisions relating to labor labor standards. 
A municipality may properly provide that work 
performed and materials supplied to it under a con¬ 
tract be done or manufactured by union labor®® 
and that the work done bear a union label;®® and 
it may properly prescribe wage and hour stand¬ 
ards.®^ In fact, under a statute so providing, the 
contract of a municipality for the performance of 
work or the furnishing of material must provide 
that the workers engaged in such work shall work 


no more than eight hours in one day,®2 although 
the failure to insert such a provision does not render 
a contract void.®® 

§ 1008. Invalid, Ultra Vires, or Illegal Con¬ 
tracts 

General rules may be Invoked In determining the 
validity of municipal contracts, particularly rules relating 
to violation of public policy, fraud, or partial invalidity. 

General rules as to the invalidity or illegality of 
contracts, and more particularly those relating to 
contracts of private corporations as discussed in 
Corporations §§ 1130-1133, in so far as applicable, 
may be invoked in determining the validity or legal¬ 
ity of municipal contracts.®^ A municipal contract 
which is void in its inception is not validated by 


relator maintalnin^r fire patrol serv¬ 
ice revenue derived from Insurance 
license taxes was held not sur¬ 
render of city’s taxlnsr power.—State 
ex rel. Kansas City Ins. Agents* 
Ass'n V. Kansas City, 4 S.W.2d 427. 
319 Mo. 386. 

(2) Provision of asreement be¬ 
tween city and houslngr authority for 
furnishing: municipal facilities does 
not surrender police power or bind 
future councils on legislative mat¬ 
ters. since provision gives no greater 
right to the authority than is en- 
soyed by citizens in general.—^Mum- 
power V. Housing Authority of City 
of Bristol, 11 S.E.2d 782, 176 Va. 
426. 

(8) Conditional sales contract for 
sale of engines for city’s electric 
plant was held not to allow seller 
of Improvements to control plant— 
Bell V. City of Fayette, 28 S.W.2d 
366. 825 Mo. 75. 

57. Mich.—Conroy v. City of Battle 
Creek, 22 N.W.2d 276, 814 Mich. 

210 . 

FzovASioiia laM not Invalid 

(1) A contract whereby home-rule 
city engaged an outside firm to make 
a scientific reappraisal of all prop¬ 
erty in the city for tax purposes, but 
which contract still gave city as¬ 
sessor the final word, was not ultra 
vires or invalid as an unlawful dele¬ 
gation of power.—Conroy v. City of 
Battle Creek, supra. 

(2) Other contracta 

Gal.—Sacramento Chamber of Com¬ 
merce V. Stephens, 299 P. 728, 212 
Cal. 607. 

Mo.—State ex rel. Kansas City Ins. 
Agents' Ass’n v. Kansas City, 4 
S.W.2d 427, 319 Mo. 386. 

68 . U.S.—Gardner v. City of Dallas, 
C.C.A.Tex., 81 F.2d 425, certiorari 
denied City of Dallas v. Gardner, 
56 S.Ct. 884, 298 U.S. 668, 80 L.Ed. 
1891. 

59. N.T.—Amalithone Realty Co. v. 


City of New York, 296 N.Y.S. 428, 
162 Mlsc. 715, affirmed 297 N.Y.S. 
262, 261 AppDiv. 460. 

GO. N.Y.—^Burland Printing Co. v. 

La Guardia, 9 N.Y.S.2d 616. 

61. Mo.—^Arkansas-Missouri Power 
Corporation v. City of Kennett, 166 
S.W.2d 913. 348 Mo. 1108. 

68 . N.J.—John J. Carlin. Inc., v. 
O’Connor, 17 A.2d 684, 126 N.J.Law 
243. 

63. N.J.—John J. Carlin, Inc., v. 

O’Connor, supra. 

EfTact on perfonnaace bond 

Failure to Insert in municipal con¬ 
tract statutory provision that 
workers and laborers while engaged 
in such work should work no more 
tluui eight hours in any one day did 
not render contract void, and con¬ 
tractors could not defeat liability 
for premium on bond guaranteeing 
faithful performance of contract on 
ground of Illegality.—John J. Carlin, 
Inc., V. O’Connor, supra. 

86 . U.S.—Gardner v. City of Dallas, 
C.C.A.Tex., 81 F.2d 426, certiorari 
denied City of Dallas v. Gardner, 
66 S.Ct. 834, 298 U.S. 668, 80 L.Ed. 
1891. 

Cal.—City of Oakland v. Key System, 
149 P.2d 196, 64 Cal.App.2d 427. 
Maas.—City of Lowell v. Massachu¬ 
setts Bonding & Insurance Co., 
47 N.B.2d 265, 818 Mass. 267, 146 
A.L.R. 750. 

Mo.—Aquamsl Land Co. v. City of 
Cape Girardeau, 142 S.W’.2d 882, 
846 Mo. 624. 

N.C.—Madry v. Town of Scotland 
Neck, 199 S.R 618, 214 N.C. 461. 
N.D.—^Williams v. City of Fargo, 247 
N.W. 46. 68 N.D. 182. 

Tex.—Oozpus Jiurls oitad in Christo¬ 
pher V. City of El Paso, Clv.App., 
98 S.W.2d 894, 399, error dismissed. 
44 C.J. p 120 note 30. 

Creation of housing anthoxlty 
When city council authorized crea¬ 
tion of city housing authority, the 
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council assumed all the obligations 
involved essential to a perfect proj¬ 
ect, and, even if contract with hous¬ 
ing authority, whereby city agreed 
to vacate streets and alleys and zone 
and rezone land selected by housing 
authority, was not legally executed, 
city council was under obligation to 
vacate streets and alleys and zone 
or rezone land selected by housing 
authority.—State ex rel. Great Falls 
Housing Authority v. City of Great 
Falls, 100 P.2d 916, 110 Mont. 318. 
Proprietary capacity 

(1) Rules and principles of law 
applicable to contract and transac¬ 
tions between Individuals apply to 
contract of municipality within char¬ 
ter authorization of contract for 
commodities and service in city's 
proprietary capacity.—McNaught v. 
City of St. James, 269 N.W. 897, 198 
Minn. 879. 

(2) The rule that a municipality 
is not liable on contracts which are 
unenforceable at law Is not altered 
by principle that in exercise by mu¬ 
nicipality of its so-called proprietary 
or quasi-piivate powers it is held 
to same degree of liability for its 
contracts and undertakings as a 
private corporation.—Public Service 
Co. of Oklahoma v. City of Wagoner, 
73 P.2d 464, 181 Okl. 281—Oklahoma 
Natural Gas Corporation v. City of 
Enid, 66 P.2d 440, 179 OkL 283. 

unprofitable contract 
City cannot avoid its private con¬ 
tract, legal when made, because it 
subsequently becomes unprofitable.— 
Halleran v. City of New York, 228 
N.Y.S. 116, 132 Misc. 78. 

Contracts held not Invalid 
Ark.—City of Fort Smith v. Giant 
Mfg. Co., 79 S.W.2d 440, 190 Ark. 
434. 

Mich.—^Drain Com'r of Oakland 
County V. City of Royal Oak, 10 
N.W.2d 435, 306 Mich. 124. 

N.Y.—Borek v. Golder, 74 N.Y.S.2d 
676, 190 Misc. 366. 
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performance but remains a void contract;®® and, 
where the power of the city to sell certain property 
did not exist at the time l^e contract for sale was 
signed, the city was not bound, and the contract 
was in effect a unilateral offer to purchase on the 
terms prescribed.®® Where the contract by which 
a city obtained merchandise was voidable, the city 
may recover the excess of the contract price over 
the real value of the merchandise.® ^ Where, pur¬ 
suant to an invalid contract, the city delivered 
property to some one, the fact that the city was 
not liable on the contract did not authorize such 
person’s appropriation of the city’s property with¬ 
out payment;®® and the city may recover the mar¬ 
ket value, rather than the contract price.®® 

A city, not bound by an invalid contract, cannot 
be held liable in damages for its breach,^® but, 
where there was no lack of power in the municipal¬ 
ity or its agents to make the contract, but there 
was an irregularity in the exercise of such power, 
a recovery may be had,^i particularly where the 
contract has been performed in good faith.^® 
Where the illegality in a contract relates not to 
its substance but only to a procedural point or mode 
of performance, and the city acquires property 
or benefits under such contract, the municipality 
will not be permitted to retain the property or bene¬ 


fits and deny its liability on the contract,^® at least 
in the absence of corruption the law will com¬ 
pel restitution or compensation.*^® However, a mu¬ 
nicipality is not required to restore the status quo 
under a void contract where to do so would be 
tantamount to annulling the statute or doing by 
indirection that which the municipality was not 
permitted to do directly.^® 

The invalidity of municipal contracts, as made 
outside the scope of the city’s powers, is discussed 
supra §§ 979, 980; contracts made without au¬ 
thority of law to act in the premises by a city 
council or other particular board or officer, supra 
§§ 981-987; contracts made by officers having a 
personal interest in the contracts, supra §§ 988- 
992; and contracts that fail to comply with the 
law by reason of omissions or other defects in es¬ 
sentials, supra §§ 993-1007. 

Contracts against public policy. As in the case 
of other contracts municipal contracts involving in 
their execution or enforcement a violation of pub¬ 
lic policy are void,^'^ as, for example, contracts based 
on specifications which themselves are void as be¬ 
ing against public policy.^® A contract providing 
for an exemption from taxes is held to be against 
public policy;^® but a contract stipulating for a 
return of taxes after they have been levied and 


Tex.—city of Croebyton v. Texas- 
New Mexico Utilities Co., Civ.App.. 
167 S.W.Sd 418, error refused. 
Wash.—^Blade y. Town of La Conner, 
9 P.2d 881, 167 Wash. 408. 
Conditional contract 
A contract between architect and 
city for preparation of preliminary 
sketches, plans, and specifications 
for a city hall, for supervising of 
construction by architect, for archi¬ 
tect's compensation, and providing 
that should “the bond election" fall 
or grant not be allowed, then con¬ 
tract should become void, was void 
In its entirety on failure of city elec¬ 
tors to vote bonds in aid of the 
project at the first election for that 
purpose, and architect could not re¬ 
cover in action against city for 
damages for breach of contract.— 
Helleberg v. City of Kearney, 297 N. 
W. 672, 139 Neb. 418. 

65. Wls.—Bechthold v. City of 
Wauwatosa, 280 N.W. 820, 228 
Wls. 644. 

66. Md.—American Medicinal Spirits 
Co. V. Mayor and City Council of 
Baltimore. 166 Jl. 407, 165 Md. 128. 

67- Mont.—Grady v. City of Living¬ 
ston, 141 P.2d 346, 116 Mont 47. 

68. Cal.—City of Pasadena v. Sstrln, 
298 P. 14, 212 Cal. 231, followed In 
298 P. 17. 212 Cal. 790. 


69. Cal.—City of Pasadena v. Es- 
trln, supra. 

70l Cal.—City of Pasadena v. Bs- 
trin, supra. 

N.D.—Williams v. City of Fargo, 
247 N.W. 4$, 63 N.D. 182. 

71. N.J.—Potter v. Borough of Me- 
tuchen, 156 A. 869, 108 N.J.Law 
447. 

Implied contracts see supra § 976. 

72. Ill.—^Branigar v. Village of 
Riverdale, 72 N.R2d 201, 396 IlL 
684. 

73. U.S.—^Fairbanks, Morse & Co. v. 
City of Wagoner, C.C.A.Okl., 86 
F.2d 288. 

Mich.—Hatch v. Maple Val. Tp. Unit 
School, 17 N.W.2d 735, 810 Mich. 
616. 

Pallure to provide tax fusfis 

U.S.—^Busch-Sulzer Bros.-Diesel En¬ 
gine Co. V. City of Walters, C.C.A. 
Okl., 188 F.2d 65. 

74 Miss.—American-LaFrance v. 
City of Philadelphia, 184 So. 620, 
183 Miss. 207. 

76. U.S.—Busch-Sulzer BroB.-Dlesel 
Engine Co. v. City of Walters, C.C. 
A.Okl., 138 F.2d 65—^Fairbanks, 
Morse & Co. v. City of Wagoner, 
C.C.A.Okl., 86 F.2d 288. 

78. N.C.—Jefferson Standard Life 
Ins. Co. V. Guilford County, 88 
8.E.2d 619, 226 N.C. 441. 
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77. Iowa.—Johnson County Sav. 
Bank V. City of Creston, 231 N.W. 
705, 212 Iowa 929, 84 A.L.R. 926, 
supplemented 287 N.W. 507, 212 
Iowa 929, 84 A.L.R. 926. 

Kan.—^Robley v. Smith, 5 P.2d 1088, 
184 Kan. 220. 

44 C.J. p 120 note 89. 

Fsrtioiilar oontzacts held not invalid 

(1) Contract between city and 
parking meter company for Installa¬ 
tion of parking meters to be Installed 
in city on a rental basis until a 
specified amount for each meter was 
realized from revenue of meters, 
when city should receive bill of sale 
for meters, was not void on ground 
that it was contrary to public policy. 
—^Porter v. City of Paris, 201 S.W.2d 
688, 184 Tenn. 666. 

(2) A contract of city of fourth 
class to maintain crossing over creek 
where water had been impounded by 
a dam, as long as dam should be 
majntalned, was not Invalid as 
against public policy as imposing 
perpetual burden on city.—Snip v. 
City of Lamar, 201 S.W.2d 790, 289 
Mo.App. 824. 

78. Ill.—Schoellkopf v. Chicago, 216 
IlLApp. 62, affirmed 128 N.E. 387, 
294 IlL 110. 

44 C.J. P 120 note 40. 

79i Wash.—^H. S. Turner Inv. Co. v. 
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paid is not open to this objection where the stipu¬ 
lation is made not as a cover for an exemption 
of property from taxation but as a consideration 
for a contract which is reasonable and fair in all 
its terms.80 It has also been held that a contract 
which contemplates the exercise of the taxing pow¬ 
er of the city, and the use of public funds raised 
thereby, for private purposes is invalid.^i 

Fraud. As in the case of other contracts fraud 
may render a municipal contract voidable and sub¬ 
ject to be set aside.^^ However, fraud invalidating 
a contract is not sufficiently indicated merely by 
the fact of the payment by the contractor of the 
expenses of a city commission during an inspection 
connected with the contract work, -83 or an agree¬ 
ment between competitors to make a bid for a mu¬ 
nicipal contract in the name of one but for the bene¬ 
fit of both;®^ or an agreement with a firm, one 
of whose members had great political influence 
or a contract with one who was not the lowest bid¬ 
der or the failure of the city authorities to 
adopt a more efficacious plan for the work contract¬ 
ed for.**^ 

Partial invalidity. Following the general law of 
contracts with regard to partial invalidity, it is held 


that, if the invalid portion of the contract can be 
severed from the rest without impairing the valid 
parts, the latter will be sustained and the contract 
enforced pro tanto,88 as, for example, in the case 
of invalid provisions with respect to payments out 
of a particular fund contained in a contract which 
is otherwise regular and authorized,89 or in the 
case of a contract to furnish a public utility service 
for a period of time extending beyond the life of 
the franchise of the company under contract to 
furnish it®® Accordingly, where invalid provi¬ 
sions in a contract may be deleted by the exercise 
of a regulatory power g^rantcd or reserved to some 
governmental agency under the law, their existence 
will not invalidate the contract.®^ However, if by 
such separation violence is done to the entire con¬ 
tract, then it is void in toto.®® Where the part 
that is void is insignificant, it will not be allowed 
to defeat the whole contract,®® especially where 
the position of the parties has been changed and 
they cannot be put in statu quo.®^ 

Presumptions in fofuor of validity. In accordance 
with the general rule courts in considering the va¬ 
lidity of municipal contracts indulge every legal 
presumption in their support.®^ Even where stat- 


Seattle, 126 P. 426, 70 Wash. 201, 
41 L.R.A.,N.S.. 781. 

44 C.J. p 120 note 41. 

SOl XJ.S.—Glucose Sugrar Hellningr 
Co. V. Marshalltown, C.C.lowa, 153 
F. 620. 

44 C.J. p 121 note 42. 

81> S.C.—Green v. City of Rock Hill, 
147 S.E. 346, 149 S.C. 234. 
Contract held not within mle 
City’s agrreement whereby com¬ 
pany should manage and operate 
water supply system was held not 
Invalid, as involving exercise of 
power of taxation for private pur¬ 
pose.—Green v. City of Rock Hill, 
supra. 

82. Pa.—^Lewls v. Philadelphia, 84 
A. 83. 235 Fa. 260. 

44 C.J. p 121 note 45. 

83. Tenn.—^Byers v. Manley Mfg. 
Co., Ch.A.. 46 S.W. 547. 

84. Ky.—Woodward v. Collett, 48 
S.W. 164, 20 Ky.L. 1066. 

85. Pa.—Philadelphia v. Durham, 16 
Pa.DiBt. 81. 

88L Pa.—^Philadelphia v. Durham, 
supra. 

87. N.T.—Coykendall v. Harrison, 
134 N.T.S. 446, 150 App.Dlv. 46, 
affirmed 99 N.H. 1105, 206 N.Y. 657. 

44 C.J. p 121 note 60. 

88. U.S.—Corpus JOrls died la City 
of Del Rio V. Ulen Contracting 
Corporation, C.C.A.Tex., 94 P.2d 
701, 706—Gardner v. City of Dal¬ 


las, C.CAL.Tex., 81 F.2d 425, cer¬ 
tiorari denied City of Dallas v. 
Gardner. 56 S.Ct 834, 298 U.S. 
668, 80 L.Ed. 1391. 

Mo.—State ex rel. Kansas City Ins. 
Agents' Ass'n v. Kansas City, 4 
S.W.2d 427, 319 Mo. 386. 

Tex.—Sayles v. City of Abilene, Civ. 
App., 290 S.W. 239, affirmed City of 
Abilene v. Sayles, Com.App., 296 
S.W. 678. 

44 C.J. p 121 note 63. 

Xuvalldlty with respect to term 
Contract with city for removal 
of dead animals and condemned meat 
for five-year period was held invalid 
only in respect of term thereof, and, 
therefore, unenforceable only as to 
executory part, where city had re¬ 
ceived benefit.—Avery v. City of 
Chicago, 178 N.E. 351, 345 Ill. 640. 
Operation of lighting plant on de¬ 
fault 

In contract for purchase of en¬ 
gines for village lighting system, 
clause which permitted contractor 
in case of default in payment to take 
over and operate lighting plant as 
agent of village would not render 
entire contract invalid, even if clause 
were unenforceable.—^Kelly v. Merry, 
186 N.E. 426, 262 N.Y. 161. 

89. Wash.—^Woldenberg v. Sampson, 
104 P. 184, 65 Wash. 162. 

SO. Ky.—Schaff v. La Grange, 196 
S.W. 1097, 176 Ky. 648. 

44 C.J. p 121 note 66. 
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91. Fla.—State v. Tampa Y^ater 
Works Co., 47 So. 858, 66 Fla. 358, 
19 L.R.A..N.S., 183. 

44 C.J. p 121 note 66. 

92. Ky.—Nicholasville Water Co. v. 
Nicholasvllle, 36 S.W. 649, 18 Ky. 
L. 592. 

44 C.J. p 121 note 57. 

93. Mich.—Spier v. Kalamazoo, 101 
N.W. 846, 138 Mich. 652. 

94i Mich.—Spier v. Kalamazoo, su¬ 
pra. 

44 C.J. p 121 note 59. 

95. Or.—Morris v. City of Salem, 
174 P.2d 192, 179 Or. 666. 

Tex.—Corpus Juris dted la Cameron 
V. Earnest, ClvA.pp., 34 S.W.2d 
685, 689. 

44 C.J. p 130 note 67. 

Faxtloulw presumptions 

(1) City officers, contracting to 
sell land, are presumed to have pro¬ 
posed legal method of determining 
lake’s maximum capacity.—City of 
Abilene v. Sayles, Tex.Com.App., 295 
S.W. 678. 

(2) As respects town's liability to 
engineer for work performed on air¬ 
port under oral contract, which was 
subsequently ratified, court would 
assume that funds were in hand 
when contract was made, since of¬ 
ficers are presumed to have followed 
law, unless contrary expressly ap¬ 
pears.—Town of Magee v. Mallett, 
174 So. 246, 178 Miss. 629. 
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utory or charter provisions are mandatory, the 
presumption is that the authorities in making the 
contract complied with them.9® Accordingly, the 
defense of ultra vires must be made good by plea®^ 
and proof and the burden of proof rests on the 
party raising such defense.®® However, in some cir¬ 
cumstances, the mere presumption is not sufficient 
to support the burden of proving that steps es¬ 
sential to the validity of the contract were in fact 
taken, and actual and adequate proof may be re- 
quired.i 

Who may question validity. Where a contract, 
within the city’s power, is made without observance 
of the statutory requirements, the validity of the 
contract may not be questioned by private persons 
or in a collateral proceeding.^ 

§ 1009. -Ratification 

a. In general 


b. Mode and sufficiency 

c. Effect 

a. In (General 

An Illegal or ultra vires contract Is not susceptible 
of validation, except under power specially granted by 
the legislature; but an Intra vires contract, invalid be¬ 
cause It was not properly authorized or executed, may 
be ratified. 

Although, under some statutes, construed to apply 
only to cases where the city has received a benefit 
from the contract,® the city may ratify void or ille¬ 
gal contracts expressly referred to therein,^ ordi¬ 
narily an illegal or ultra vires municipal contract, 
being void, is not susceptible of validation,® except 
by some act of the legislature, as discussed infra 
§ 1010. However, contracts made by a municipal¬ 
ity without authority may be afterward ratified by 
it when it has acquired authority from the legis¬ 
lature.® 


96. Ill.—^Hagerman v. South Park 
Com’rs, 278 lll.App. 33. 

44 C.J. p 122 note 64. 

97. Cal.—Brown v. Pomona Bd. of 
Education, 87 P. 503, 108 Cal. 581. 

98. Cal.—Brown v. Pomona Bd. of 
Education, supra. 

99. Cal.—Brown v. Pomona Bd. of 
Education, supra. 

Minn.—Reed v. Anoka, 88 N.W. 981, 
85 Mmn. 294. 

1. U.S.—U. S. V. City of New York, 

C.C.A.N.T., 181 F.2d 909, certio¬ 
rari denied City of New York v. U. 
S., 63 S Ct. 858, 3'18 U.S. 781. 87 L. 
Ed. 1149. 

Aotlon of hoard at secret session 
In determining whether city was 
bound by an agreement with United 
States to purchase old post office and 
federal court house, where board of 
estimate which under city’s charter 
had to authorize purchase of land 
failed to act at a public session as re¬ 
quired under Its own rules, adequate 
proof that board suspended its rules 
to enable It to act in a secret ses¬ 
sion was needed to support validity 
of the contract in so far as it was 
dependent on action by the board.— 

U. S. V. City of New York, C.C.A.N. 
Y., 131 F.2d 909, certiorari denied 
City of New York v. U. S., 63 S.Ct. 
858, 318 U.S. 781, 87 L..Ed. 1149. 

8. Cal.—Gurtz v. City of San Bruno, 
48 P.2d 142, 8 Cal.App.2d 399. 

3. Pa.—^Blankenburg v. Philadel¬ 
phia, 20 Pa.Dlst. 631. 

A Pa.—^Vare v. Walton, 21 Pa.Dist. 

238, affirmed 84 A. 962, 236 Pa. 467. 
44 C.J. P 123 note 80. 

Aotlon of xminlolpallty required 
A court has no power to declare 
such contracts enforceable In the 
absence of action by the city authori¬ 
ties under the statute.—^Dady y. New 


York. 121 N.Y.S. 860, 65 Mlsc. 382, 
affirmed 133 N.Y.S. 1117, 149 App.Dlv. 
966. 

Statute relating to unauthorized oon- 
traots 

Power to ratify a void contract 
cannot be implied from a statute con¬ 
ferring power to ratify unauthorized 
contracts.—^Neacy v. Drew. 187 N. 
W. 218, 176 Wis. 348. 

6. U.S.—Greeley v. City of Evans¬ 
ville. C.C.A.Ind., 128 P.2d 824— 
Cameron County Water Imp. DisL 
No. 8 V. De La Vergne Engine Co., 
C.C.A.Tez., 93 F.2d 378—^Denver & 
S. L. Ry. Co. V. Moffat Tunnel Im¬ 
provement Dist., D.C.C 0 I 0 ., 85 F.2d 
365, modified on other grounds, C. 
C.A., Moffat Tunnel Improvement 
Dist. V. Denver & S. L. Ry. Co., 45 
F.2d 716, certiorari denied 51 S.Ct. 
485, 283 U.S. 837, 75 L.Ed. 1448. 

Cal.—^Los Angeles Dredging Co. v. 
City of Long Beach, 291 P. 839, 210 
Cal. 848, 71 AL.R. 1'61—City of 
Oakland v. Key System, 149 P.2d 
196, 64 Cal.App.2d 427. 

Conn.—Comley ex rel. Fitzroy v. 
Board of Trustees of Firemen’s 
Relief Fund of Bridgeport, 191 A. 
729, 122 Conn. 650—City of Hart¬ 
ford V. Connecticut Co., 140 A. 734, 
107 Conn. 312. 

Ga—Ck>Epu8 Jtuis cited in Caldwell 

V. City of Rome, 162 S.E. 829, 830, 
44 GaApp. 665. 

Ind.—Hamer v. City of Huntington, 
21 N.E.2d 407, 215 Ind. 594. 

Ky.—^Eagle v. City of Corbin, 122 S. 

W. 2d 798, 276 Ky. 808—Fabric Fire 
Hose Co. V. City of Louisa, 69 S.W. 
2d 726, 253 Ky. 407. 

Mo.—^Kansas City v. Rathford, 186 
SW.2d 570, 353 Mo. 1180—^Plesh- 
ner v. Kansas City, 166 S.W.2d 706, 
348 Mo. 978—Eureka Fire Hose 
Mfg. Co. V. City of Portageville, 
App., 106 S.W.2d 613. 
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N.J.—City Affairs Committee of Jer^ 
sey City v. Board of Com’rs of 
Jersey City, 46 A 2d 425. 134 N.J. 
Law 180. 

N.Y.—Seif V. City of Long Beach, 
36 N.E.2d 680, 286 N.Y. 882, motion 
denied 41 N.E.2d 164, 287 N.Y. 836. 
N.C.—Jenkins v. City of Henderson, 
199 S.E. 37, 214 N.C 244—Abbott 
Realty Co. v. City of Charlotte, 152 
S E. 686, 198 N.C 564. 

Pa.—^Bock V. City of Reading, 182 A. 
732, 120 Pa.Super. 468—^Prouty v. 
Mehaffey, 21 Pa Dist & Co. 115. 
Tex.—^Industrial Co. v. Tompkins, 
Civ.App., 27 S.W.2d 343, error re¬ 
fused. 

Wls—^Federal Paving Corporation v. 
City of Wauwatosa, 286 N.W. 546, 
231 Wis. 655—Wagner v. City of 
Milwaukee. 220 N.W. 207, 196 Wis. 
328. 

44 CJ. p 122 note 71. 

Ratification of Invalid bonds see In¬ 
fra S 1944. 

Ratification of Invalid' conveyances 
see supra § 969. 

OontzBot based on iusulWoleiit oon^ 
sldezatioxL 

In view of statute requiring mu¬ 
nicipal contract to be on considera¬ 
tion wholly to be performed or exe¬ 
cuted subsequent to making of con¬ 
tract, an alleged act of ratification 
by city which takes place after per¬ 
formance of contract, in whole or in 
part, by the other party, la insuffi¬ 
cient, since the so-called ratification 
is nothing more than an attempt to 
make a contract based on a consid¬ 
eration declared by the statute to be 
insufficient.—^Atwill v. City of Rich¬ 
mond, Mo.App., 132 S.W.2d 672—Gen¬ 
eral Mfg. Co. V. City of Portageville, 
Mo.App., 28 S.W.2d 119. 

6L N.Y.—^Van Arsdale v. Justice. 133 
N.Y.S. 661. 75 Mlsc. 495. 
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On the other hand, a municipality may ratify an 
intra vires contract invalid and voidable because 
it was not authorized by the municipality, or be¬ 
cause it was made by an officer, board, committee, 
or agent, not duly appointed or empowered to act,^ 
or because it was defectively executed,8 provided 
the officer’s acts were performed in accordance with 
an ordinance duly passed;® and a contract which 
is the result of an illegal exercise of an authorized 
power may be ratifiedA^ 

Contracts affected hy interest of officer. It is 
held in some jurisdictions that a board or council 
free from interest may ratify a contract held to be 
voidable because of the adverse interest of a for¬ 
mer councilman or other officer or agent acting 
for the city.ii In other jurisdictions, where the 
contract is held to be void, it cannot be validated 
by ratification.^^ In still other jurisdictions the 
rule is that such a contract cannot be ratified except 
by the most unqualified acceptance by the duly con¬ 
stituted authorities, with full knowledge, and then 
only to the extent of rendering the principal liable, 
as on implied contract, for the reasonable value of 
the services or property received by it, which does 


not include profits made by the officer.^® Under a 
statute in effect inhibiting any member of the city 
council from being interested either directly or in¬ 
directly in any contract to be performed for the 
municipality, ratification by a city council of a 
contract with a corporation in which the members 
of the council were stockholders at the time of rati¬ 
fication has been held to be inhibited.^^ 

Partial ratification. The city may ratify a part 
only of an invalid contract and refuse to be bound 
by the remaining part.^® 

b. Mode and Sufficiency 

(1) In general 

(2) Implied ratification 

(1) In General . 

In many Instances ratification may be express or 
Implied; but It must be fully proved. Express ratifica¬ 
tion must have the essential elements required for an 
original authorization. 

In many instances, a subsequent ratification of an 
invalid municipal contract may be express or im- 
plied.i® In order to be effective, it must be fully 


Wls.— V. Gleason, 11 Wis. 470, 
78 Am.D. 721. 

7. tr.S. —Greeley v. City of BJvans- 
viUe, CCAInd., 128 F.2d 824— 
Cameron County Water Imp. Dlst. 
No. 8 V. De La Versrne Engine Co., 
C.C.A.Tex., 93 F.2d 373—National 
Surety Corporation v. City of Al¬ 
lentown, D.C.Fa., 32 F.Supp. 700. 

Ark.—^Day v. City of Malvern, 114 S. 
W.2d 459, 195 AA 804. 

Conn.—^Loomis v. Fifth School Diet., 
146 A. 571, 109 Conn. 700. 

Ky.—^Bagle v. City of Corbin, 122 S. 
W.2d 798, 276 Ky. SOS-^itizens 
Nat. Bank’s Trustee v. Town of 
Loyall, 88 S.W.2d 952, 262 Ky. 39— 
Masonic Widows' & Orphans* Home 
V. City of Corbin. 17 fi.W.2d 216, 
229 Ky. 375. 

La.—Chandler & Chandler v. City of 
Shreveport. App., 162 So. 437. 

Mich.—City of Pontiac v. I>ucharme. 
270 N.W. 764, 278 Mich. 474. 

Miss.—^Town of Magee v. Mallett, 174 
So. 246, 178 Miss 629. 

N.H.— Corpus Juris cited in Storrs v. 
City of Manchester, 184 A. 862, 865, 
88 N.H. 139. 

N.T.—^Ballagh Realty Co. v. Borough 
of Dumont, 196 A. 491, 111 N.J. 
Law 32—^Potter v. Borough of 
Metuchen, 155 A. 869. 108 N.J.Law 
447. 

Fa.—Mateer v. Borough of Swlssvale, 
8 A.2d 167, 335 Pa. 345—Bock v. 
City of Reading. 182 A. 782, 120 
Pa.Super. 468—^Prouty v. Mehaffey, 
21 Pa.Dlst & Co. 115. 

S.D.—Stockwell v. City of Sioux 
Falls, 299 N.W. 453, 68 S.D. 167. 


Tex.—^B. F. Goodrich Rubber CO. v. 
Town of Collinsville, Civ.App., 101 
S W 2d 683—City of Corpus Christi 

V. Johnson, Clv.App., 54 S.W.2d 
865. 

44 CJ. P 122 note 74. 

8. Mo.—Arksjisas-Missouxi Power 

Corporation v. City of Kennett, 169 
SW.2d 782, 349 Mo. 173—General 
Mfg. Co. V. City of Portageville, 
App., 28 S.W.2d 119. 

Tex.—^B. F. Goodrich Rubber Co. v. 
Town of Collinsville, ClvA.pp., 101 
S.W.2d 683. 

44 C.J. p 123 note 76. 

Ratification of contract made with¬ 
out previous appropriation for pay¬ 
ment thereof see infra S 1884. 

9. Mo.—Openchain-Boyer Co. v. Vil¬ 
lage of Mercer, App., 17 S.W.2d 876. 

10. Neb.—^Neislus v. Henry, 6 N.W. 
2d 291, 142 Neb. 29, affirmed 9 N. 

W. 2d 163, 143 Neb. 273. 

IL Ind.—^Ft. Wayne v. Lake Shore, 
etc., R. Co., 32 N.E. 215, 132 Ind. 
658, 82 Am.S.R. 277. 18 L..TLA. 867. 
Wls.—Cady v. Watertown, 18 Wls. 
822. 

Personal Interest of officers see supra 
S9 988-992. 

12. Mich.—Ferle v. Lansing, 166 N. 
W. 591, 189 Mich. 501, L.R.A.1917C 
1096. 

Pa—Riebe v. Walton, 5 Pa.Dlst. 665, 
18 Pa.Co. 289. 

13. Minn.—^Minneapolis v. Canter^ 
bury, 142 N.W. 812, 122 Minn. 301. 
48 L.R.A.,N.S., 842, Ann.Ca8.1914D 
804. 


Recovery In quantum meruit where 
official has Interest see supra 9 
988. 

14. Ark.—Gantt v. Arkansas Power 
& Light Co., 109 S.W.2d 1261, 194 
Ark 925—Ganntt v. Arkansas Pow¬ 
er & Light Co., 74 S.W.2d 232, 189 
Ark. 449. 

16. Ill.—^Frederick v. People, 88 Ill. 
App. 89. 

44 C.J. p 123 note 83. 

16. U.S.—^National Surety Corpora¬ 
tion V. City of AUentown, D.C.Pa., 
82 F.Supp. 700. 

Ark.—^Day v. City of Malvern, 114 S. 

W.3d 459, 195 Ark. 804. 

Ga—City of Abbeville v. Eureka Fire 
Hose Mfg. Co.. 170 S E. 23, 177 Ga. 
204. 

Pa —Basse v. Center Tp. School Diet., 
53 Pa.Dl8t & Co. 479, 3 Lawrence 
L.J. 90. 

Wyo .—Corptu Juris cited In George 
W. Condon Co. v. Board of County 
Com'rs of Natrona County, 108 P. 
2d 401, 403. 56 Wyo. 88. 

44 C.J. P 123 note 84. 

Oonstmotlon of xatilioatloiL 
Town was held liable for engineer¬ 
ing work performed on airport under 
oral contract which was ratified, not¬ 
withstanding ratification contained 
provision that payment to engineer 
was to be made when funds were 
available, where. In view of lack of 
showing that funds were not avail¬ 
able at time oral contract was made, 
condition in ratification merely meant 
that at time of order of allowance 
funds were not In treasury and hence 
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and clearly proved and, where there is a con¬ 
flict of the evidence on the issue of ratification, the 
sufficiency of the proof is a question of fact for 
the jury.18 However, in other instances, as where 
a contract is invalid by reason of not having been 
made in writing, or in some other particular mode 
prescribed by the statutory or charter provisions, 
ratification must be express.! 8 A contract becomes 
binding where ratification is made in the statutory 

manner.'20 

Sufficiency of express ratification. If ratification 
is express, it must have the essential elements re¬ 
quired for an original authorization,81 that is, it 
must be ratified by the body or the officer thereun¬ 
to authorized,82 and in the method required law 
for an original authorization.^^ However, where 


the mode of corporate action prescribed in the char¬ 
ter of a municipality is not intended as a restriction 
on its methods of entering into contracts, the city 
authorities may ratify a precedent contract in a 
manner different from the prescribed mode.^^ 

(2) Implied Ratification 

Ratification of a municipal contract may be implied 
from acts done or omitted by municipal authorities, such 
as acquiescence, receipt, and retention of benefits, or 
other affirmative acta constituting approval or recognition 
of the contract. 

Where express ratification is not required, rat¬ 
ification may be implied from acts done or omitted 
by the municipal authority duly empowered in the 
premises.85 Thus, for example, ratification may be 
implied by acquiescence by officers within the scope 


no warrants payable at once could be 
ordered, but board of aldermen had 
duty to make funds available within 
reasonable time.—^Town of Magee v. 
Mallett, 174 So. 246, 178 Miss. 629. 

17. N.Y.—Easthampton v. Bowman. 
32 N.B. 987, 136 N.Y. 5Z1. 

44 C.J. P 123 note 85. 

SatifloatloiL held siUBlclently shown 
Ratification by commissioners of 
park district of president’s contract 
to purchase land was sufficiently 
shown where board after execution of 
contract adopted ordinance for Issu¬ 
ance of bonds to pay for land.—Pot¬ 
ter V. Fon du Lac Park Dlst., 168 N. 
K 908. 337 Ill. 111. 

18. U.S.—^Detroit v. Grummond, 

Mich., 216 F. 278, 132 CC.A. 417. 

19. Cal.—City of Pasadena v. Estrln, 
298 P. 14, 212 Cal. 231, followed In 
298 P. 17. 212 Cal. 790. 

Ill.—Bituminous Casualty Corpora^ 
tlon V. City of Harrisburg, 42 N.E. 
2d 971, 315 Ill.App. 243. 

Okl.—Smith v. City of Tahlequah, 291 
P. 981. 145 Okl. 108. 

Pa.—Prouty V. MehafCey, 21 Pa.Dlst. 
& Co. 115. 

44 C.J. p 124 note 91. 

Formal ratification regnlred 

Where there is no formal ratifica¬ 
tion by city of a contract entered In¬ 
to by mayor, there la no ratification 
at all, since ratification by acquies¬ 
cence would permit city to become 
liable on contractual basis In man¬ 
ner other than that specified by stat¬ 
ute.—Shulse V. City of Mayvllle, 271 
K.W. 643, 223 Wis. 624. 
sa N.J.—Ballagh Realty Co. v. Bor¬ 
ough of Dumont. 166 A. 491, 111 
N.J.Law 32. 

21. Fla.—^Ramsey v. City of Kissim¬ 
mee, 190 So. 474, 139 Fla. 107. 

Mo.—^Rlley v. City of Rock Port, 
App., 165 S.W.2d 880—^Atwlll v. 
City of Richmond, App., 132 S.W.2d 
672. 

Wls.—Shulse V. City of Mayvllle, 271 
N.W. 643. 223 Wls. -6(24. 


22. Pa.—Mateer v. Borough of 
Swlssvale, 8 A.2d 167. 335 Pa. 845. 

Wash —Stoddard v. King County. 158 
P.2d 78, 22 Wash 2d 868—Hailey v. 
King County, 149 P-2d 823, 21 
Waah.2d 53. 154 A.L.R. 351. 

44 C.J. P 123 note 88. 

Batifloatlon by offloers as Individuals 
Insnfiloient 

Neb —May v. City of Kearney, 17 N. 
W.2d 448, 145 Neb. 475—Helleberg 
V. City of Kearney, 297 N.W. 672, 
139 Neb. 413. 

Tex.—^First Nat. Bank v. Dupuy, Civ. 
App., 133 S.W.2d 238, error dis¬ 
missed. Judgment correct 

23. Ala.—Ckirpus Juris cited in 
First Nat. Bank of Montgomery v. 
Town of Luveme, 180 So. 283, 286, 
236 Ala. 606. 

Cal.—^Los Angeles Dredging Co. v. 
City of Long Beach. 291 P. 839, 210 
Cal. 348, 71 A.L.R. 161. 

HL—^Bituminous Casualty Corpora¬ 
tion V. City of Harrisburg, 42 N.E. 
2d 971. 316 IlLApp. 243. 

La.—^Braswell Sand & Gravel Co. v. 

City of Minden, App., 169 So. 421. 
Mo.—^Rlley v. City of Rock Port 
App., 165 S.W.2d 880—Atwill v. 
City of Richmond. App., 132 S.W. 
2d 672. 

Ohio —^Ackley v. Niles City Park 
Commission, 40 N.E.2d 215. 68 Ohio 
App. 247. 

Okl.—Smith V. City of Tahlequah, 
291 P. 981, 145 Okl. 103. 

Pa.—^Prouty v. Mehaffey, 21 Pa.Dlst 
& Co. 116. 

Wis.—^Federal Paving Corporation v. 
City of Wauwatosa, 286 N.W. 646, 
281 Wls. 656. 

44 C.J. P 124 note 89. 

Batifioation by motion; veto 
Ratification of contract for pur¬ 
chase of fire fighting equipment 
which had been signed by individual 
members of town board of aldermen, 
was held not Invalid because ratified 
on motion which was vetoed by may¬ 
or, since contracting for purchase 
pursuant to ordinance authorizing 
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purchase was “administrative cuit** 
and not “resolution" or “legislative 
act" which mayor could veto.—Boyer 
Fire Apparatus Co. v. Town of Bruce- 
ton, 66 5.W.2d 210, 16 Tenn.App. 148. 
By zesolntion or ozdinaaos 
A contract which was never ap¬ 
proved by city commission by a res¬ 
olution or ordinance was not ratified 
by Issuance of a warrant on motion 
of city commission In part payment 
for services rendered under contract, 
where under provisions of charter 
ratification of a contract was re¬ 
quired to be by resolution or ordi¬ 
nance.—Ramsey V. City of Kissim¬ 
mee, 190 So. 474, 139 Fla. 107. 
Contract held ratified 
Pa.—^Mateer v. Borough of Swlssvale, 
8 A.3d 167, 335 Pa. 345. 

Subsequent contract 
A general ordinance authorizing 
the making of contracts for certain 
purposes does not constitute ratifica¬ 
tion of a contract subsequently made. 
—^Mazac v. Michigan City, 189 N.E. 
400, 98 Ind.App. 366. 

24. N.J.—Cory v. Somerset County, 
44 N.J.Law 445. 

25. U.S.—Greeley v. City of Evans¬ 
ville, C.aA.lnd., 128 F.2d 824. 

Ark.—^Day v. City of Malvern, 114 
S.W.2d 469, 195 Ark. 804. 

Kan—City of Chetopa v. Board of 
Com'rs of Labette County, 133 P.2d 
174, 166 Kan. 290. 

Tex.—^B. F. Goodrich Rubber Co. v. 
Town of Collinsville, Civ.App., 101 
S.W.2d 583. 

44 a J. p 124 note 92. 

Beoognltlon of contract for five years 
Kan.—^LaJElarpe Fuel Co. v. City of 
lola, 106 P.2d 900, 152 Kan. 445. 
Performance of condition 
It has been held that a contract 
which is ultra vires for failure to 
perform some act which Is made a 
condition precedent by statute may 
be ratified by performance of the 
condition essential to a valid agree¬ 
ment in the first instance.—City Af- 
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of their duties or by auditing and paying bills 
under the contract or by receiving and retain¬ 
ing benefits from the contract or by the bring¬ 
ing of an action thereon or by acts specifically 
designed to rectify prior irregularities or by 
other affirmative acts constituting approval or rec- 
ogpiition of the contract.®^ However, ratification 
may not be implied from acts not constituting or 
tending to prove a recognition of the contract,®® 
or an admission of a liability beyond an amount al¬ 
ready determined by ordinance.®® In jurisdictions 
holding that a municipal contract voidable because 
of the interest of a city officer therein may be rati¬ 
fied, it is held that such ratification will not be pre¬ 


sumed from mere payments made or authorized un¬ 
der the contract.®^ 

The acts relied on to establish ratification should 
be direct, explicit, and unequivocal,®6 with full 
knowledge of the facts,®® and with intent to recog¬ 
nize the validity of the obligation.®^ Ratification 
cannot be implied from mere inaction,®® or from a 
mere failure to disaffirm the contract within a rea¬ 
sonable time,®® or in the absence of knowledge of 
the contract,4® or its terms,or facts vitiating it;^® 
nor will the implication arise in the face of control¬ 
ling evidence of intention not to be bound,^® as 
where the city council repudiates the contract.^^ 
Payment of part of a claim after refusal to pay the 


fairs Committee of Jersey City v. 

Board of Com’rs of Jersey City, 46 

A.Sd 425, 134 N.J.Law 180. 

26. Kan.—City of Chetopa v. Board 
of Com’rs of Labette County. 133 
P.2d 174, 166 Kan. 290. 

44 C.J. p 125 note 93. 

27. Ga.—City of Abbeville v. Eureka 
Fire Hose Mf£r> Co., 170 S.E. 23, 
177 Ga. 204. 

44 C.J. p 125 note 94. 

2& Ark.—^Day v. City of Malvern, 
114 S.W.2d 459, 195 Ark. 804—Ctty 
of Ft. Smith V. U. S. Rubber Co., 
42 SW.2d 1004, 184 Ark. 588. 

Conn.—^Loomis v. Fifth School Diet., 
146 A. 671, 109 Conn. 700. 

—City of Abbeville v. Eureka Fire 
Hose Mfg. Co., 170 S.E. 23, 177 Ga. 
204. 

ICan.—City of Chetopa v. Board of 
Com’rs of Labette County, 183 P. 
2d 174, 166 Kan. 290. 

Ky.—^Masonic Widows* & Orphems’ 
Home V. City of Corbin, 17 S.W.2d 
216, 229 Ky. 875. 

N.H.—Storrs v. City of Manchester, 
184 A. 862, 88 N.H. 139. 

N.Y.—Namllss Holding Corporation 
V. City of New York, 23-1 N.Y.S. 
472, 224 App.Div. 658, affirmed 166 
N.E. 839, 250 N.Y. 699. 

Or.—Port of Nehalem v. Nicholson, 
259 P. 900, 122 Or. 623. 

S.D—Stockwell v. City of Sioux 
Falls, 299 N.W. 463, 68 S.D. 167. 

Tex.—B. F. Goodrich Rubber Co. v. 
Town of Collinsville, Clv.App., 101 
S.W.2d 588—Panhandle Const. Co. 
V. City of Spearman, Clv.App., 89 
S.W.2d 1053. 

Wis.—Chicago, SL P., M. & O. Ry. 
Co. v. City of Black River Falls. 
214 N.W. 451, 193 Wis. 679, man¬ 
date modified on other grounds 215 
N.W. 455, 193 Wis. 679. 

44 C.J. p 126 note 96. 

Taking possession, of property 

Ely.—^Masonic Widows’ & Orphans’ 
Home V. City of Corbin, 17 S.W. 
2d 21'5, 229 Ky. 875. 

Ajoceptanoe of loan based on servloes 

XJ.S.—Greeley v. City of Evansville, 
aC.A.lnd., 128 F.2d 824. - 


Benefits to Individual connoUneien In^ 
snffiolent 

La.—Chandler & Chandler v. City of 
Shreveport, App., 162 So. 437. 
Ultra vires oontraot 

Municipality may not receive goods 
and use them, and then refuse to pay 
balance due on purchase price on 
mere ground that contract was ultra 
vires.—City of Punta Gorda v. Eure¬ 
ka Fire Hose Mfg. Co., 158 So. 128, 
117 Fla. 614. 

29. Pa.—^York County Institution 
Dist. v. Jones, Com.Pl., 61 York 
Leg.Rec. 25. 

44 C.J. P 125 note 9>6. 

30. Ohio.—Cudell v. Cleveland, 16 
Ohio Clr.Ct.,NS., 374, affirmed 78 
N.E. 1123, 74 Ohio St 476. 

44 C.J. p 125 note 97. 

31. Ark.—^Day v. City of Malvern, 
114 S.W.2d 459, 196 Ark. 804. 

Agreement to terms and conditions 
Tex.—^B. F. Goodrich Rubber Co. v. 
Town of Collinsville, Civ.App., 101 
S.W.2d 683. 

32. Kan.—Giant Mfg. Co. v. City of 
Wamego, 41 P.2d 744, 141 Kan. 329. 

Me.—^Brann v. City of Ellsworth, 19 
A.2d 425, 137 Me. 316. 

Okl.—CSorpns juris cited in Dungan 
V. Independent School Dist. No. 39 
of Gage. Elhs County, 77 P.2d 1117, 
1119, 182 Okl. 386. 

44 C.J. p 125 note 98. 

CIlTOiunstaaoes as controlling 
The character of contract to pur¬ 
chase property in public corporation’s 
behalf, situation of property, and clr^ 
cumstances may be such as to au¬ 
thorize corporation to take possession 
of property under invalid contract 
without raising presumption that 
right of possession was asserted un¬ 
der contract or that corporation in¬ 
tended to assume burden thereof, in 
which case its taking of possession 
and use of property will not have ef¬ 
fect of ratifying contract.—Beckley- 
Cardy Co. v. West Point Special 
School Dist. No. 8 of White County, 
192 S.W.2d 540, 209 Ark. 792. 
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33. Conn.—Turney v. Bridgeport, 12 

A. 620, 55 Conn. 412. 

44 C.J. p 125 note 99. 

34. Pa.—Milford v. Milford Water 
Co., 17 A. 185, 124 Pa. 610, 3 L.R.A. 
122 . 

35. U.S.—^National Surety Corpora¬ 
tion v. City of Allentown, D.C.Pa., 
32 F.Supp. 700. 

36. U.S.—Cameron County Water 
Imp. Dist. No. 8 V. De La Vergne 
Engine Co., C.C.A.Tex., 93 F.2d 873 
—^Hoskins V. City of Orlando, Fla., 
C.C.A.Fla., 61 F.2d 901—National 
Surety Corporation v. City of Al¬ 
lentown, D.C.Pa., 82 FjSupp. 700. 

Knowledge of claim under oontraot 
La—Chandler & Chandler v. City of 
Shreveport, App., 162 So. 437. 

37. U.S.—National Surety Corpora¬ 
tion V. City of Allentown, D.C.Pa., 
32 F.Supp. 700. 

38L Ark.—^American Hardwood Lum¬ 
ber Co. v. Benton, 200 S.W. 276, 132 
Ark. 41. 

39. Tenn.—^Nashville v. Hagan, 9 
Baxt 495. 

40. Neb.—Scott v. Lincoln, 178 N.W. 
203, 104 Neb. 546. 

44 CJ. p 126 note 9. 

41. U.S.—^National Surely Corpora¬ 
tion V. City of Allentown, D.C.Pa , 
32 F.Supp. 700. 

44 C.J. P 126 note 10. 

42. N.Y.—Nelson v. New York, 29 N. 

B. 814, 131 NY. 4. 

44 C.J. p 126 note 11. 

43. U.S.—^Brownell v. City of St. Pe¬ 
tersburg, D.C.Fla., 38 FjSupp. 1003, 
reversed on other grounds Brow¬ 
nell v. City of St. Petersburg, Fla, 

C. C.A., 128 F.2d 721. 

44 C.J. P 126 note 13. 

44. U.S.—Brownell v. City of St. 
Petersburg, D.CFla., 38 F.Supp. 
1003, reversed on other grounds 
Brownell v. City of St. Petersburg, 
Fla., C.C.A., 128 F.2d 721. 

44 C.J. p 126 note 13. 
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entire amount claimed under a contract cannot be 
regarded as ratification of the entire contract.^5 

Unauthorized acts,46 or acts done by unauthor¬ 
ized officers,^" or acquiescence by officers outside 
the scope of their duties,^ s or in recognition of con¬ 
tracts which the city had no power to make,^^ or 
which are absolutely void,50 cannot amount to an 
implied ratification. 

Full performance by both parties. It has been held 
that an ultra vires contract which has been fully 
performed by both parties is generally unassailable 
by either party,®i at least where the contract is ul¬ 
tra vires in the restricted or secondary sense that 
the power has been defectively or irregularly ex¬ 
ercised.®- 

c. Effect 

Ratification of a municipal contract validates the 
contract from the time of its execution. 

A ratification by a municipal corporation, when 


properly made, is equivalent to previous authority, 
and operates to validate the contract from the time 
of its execution,®^ and estops the city from further 
pursuing any remedies which it may have had 
against its officials on account of their unauthorized 
acts,®* a presumption of authorization of the officer 
arising from the fact of ratification of the contract 
which he made.®® An unauthorized contract made 
by the chairman of a committee will become bind¬ 
ing on the city when it is ratified by the council.®® 

§ 1010. - Curative Acts 

Subject to constitutional requirements and restric¬ 
tions, an irregular or void municipal contract, which the 
legislature could have authorized In the first Instance, 
may be validated by the legislature. 

Subject to constitutional requirements and re¬ 
strictions,®*^ an irregular or void contract of a mu¬ 
nicipality, which the legislature could have author¬ 
ized in the first instance, may be validated by the 
legislature by enacting a statute to that effect,®® or 


4B. Ky.—Gugenhelm v. City of Marl¬ 
on. 46 S.W 2d 478. 242 Ky. 350. 

La.—Chandler & Chandler v. City of 
Shreveport. App.. 162 So. 437. 

46. Mass.—Commercial Wharf Corp. 
V. Boston. 94 NB. 805. 208 Maas. 
482. 

44 C.J. p 126 note 3. 

47. La.—Chandler & Chandler v. 
City of Shreveport. App., 162 So. 
437. 

Mich.—Utica State Sav. Bank v. Vil¬ 
lage of Oak Park, 273 N.W. 271, 279 
Mich. 568. 

44 C.J. p 125 note 4 

48. Ark.—Texarkana v Friedell, 102 
S.W. 374, 82 Ark. 631. 

44 C.J. p 126 note 6. 

49. Ind.—Hamer v. City of Hunting- 
ton. 21 N.ESd 407. 216 Ind. 694. 

Mlcfh.—Utica State Sav. Bank v. Vil¬ 
lage of Oak park, 273 N.W. 271, 279 
Mich. 668. 

Okl.—State ex rel. Board of Com'rs 
of Harmon County v. Oklahoma 
Tax Commission. 151 P.3d 797, 194 
Okl. 359. 

44 C.J. p 126 note 6 
Acoeptanoe of benefits 

The doctrine that a city cannot ac¬ 
cept the benefits of a fraud prac¬ 
ticed by Its ngs^nts m procuring a 
contract without by implication rati¬ 
fying the fraud. If correct, applies 
only to cases in which the fraud in¬ 
volved Is perpetrated in connection 
with matters concerning which a city 
has power to contract.—^Waisman v. 
Wagner. 278 N.W. 418, 227 Wis. 193. 

50- Mo.—Pleshner v. Kansas City. 
166 S.W.2d 706. 348 Mo. 978. 

51. N.J.—City AfCairs Committee of 
Jersey City v. Board of Com'rs of 


Jersey City. 46 A.2d 425, 134 N.J. 
Law 180. 

52. NJ.—City Affairs Committee of 
Jersey City v. Beard of Com’rs of 
Jersey City, supra. 

63. Cal.—^Los Angeles Dredging Co. 

V. City of Long Beach, 291 P. 839, 
210 Cal. 348, 71 A.L.R. 161. 

N.J.—Campbell v. City of Hacken¬ 
sack, 178 A. 794, 115 N.J.Law 209, 
98 A.L.R. 1225. 

Wyo.— Oorpns JnzlB cited In George 

W. Condon Co. v. Board of County 
Com’rs of Natrona County, Wyo., 
103 P.2d 401, 403, 56 Wyo. 38. 

44 C J. p 126 note 14. 

54. La.—New Orleans v. Southern 
Bank, 31 La.Ann. 660. 

55. Kan.—^Roberts v. St Marys, 98 
P. 211, 78 Kan. 707. 

44 C.J. p 126 note 16. 

56. Ga.—^Diamond Power Specialty 
Co. V. West Point, 75 S.B. 903. 11 
Ga.App. 533. 

57. N.T.—Gaynor v. Port Chester, 
129 N.B. 657. 230 N.Y. 210. 

44 C.J. P 126 note 18. 

Validity of curative statutes relating 
to municipal contracts see Consti¬ 
tutional Law § 428. 

Contract void on oonstltntlonal 
grounds 

A contract entered into which is 
void on constitutional grounds cannot 
be validated by curative legislation 
—^Mitchell County v. City Nat. Bank. 
39 S.W. 628, 15 Tex-ClvApp. 172. 
Charter regnirexnent for approval by 
electorate 

Where village's contract to pur¬ 
chase land requiring Installment pay¬ 
ments covering period of more than 
one year was invalid because not 
approved by electors as required by 
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municipal charter, contract was held 
not validated by curative statute, 
since under the constitution the Leg¬ 
islature did not have power to alter 
or amend the village charter regard¬ 
ing such purely local matter without 
the approval of the village electors.— 
Utica State Sav. Bank v. Village of 
Oak Park, 273 N.W. 271, 279 Mich. 
568. 

Public purpose 

A statute ratifying contract by city 
with owner of golf course to pay 
owner an amount equal to all state, 
county, and municipal taxes assessed 
against golf course in consideration 
of owner's Improvement of course 
and admission of citizens and visitors 
at reasonable fee was invalid as lack¬ 
ing a public purpose—City of Day¬ 
tona Beach v. King, 181 So. 1, 132 
Fla. 273, 116 A.L R. 880. 

58. Conn.—^New Haven Water Co. v. 
City of New Haven, 40 A.2d 763, 
131 Conn. 466. 

Fla.—^Ebersbach Const. Co. v. Charles 
Rlngling Co.. 131 So. 148, 100 Fla. 
1270—Hendry v. Kellow, 114 So. 
235. 94 Fla. 23. 

Me.—Mayo v. Dover & Forcroft Vil¬ 
lage Fire Co., 53 A. 62, 96 Me. 539. 
Mich.—^Drain Com'r of Oakland Coun¬ 
ty V. City of Royal Oak, 10 N.W. 
2d 435, 306 Mich. 124. 

N.C.—Madry v. Town of Scotland 
Neck, 199 S.B. 618. 214 N.C. 461. 

44 C J. p 126 note 19. 

Confirmation or ratification of munic¬ 
ipal acts generally by curative acts 
see supra § 196. 

Validation of Invalid bonds by cura¬ 
tive constitutional or statutory 
provisions see infra S 1946. 
Validation of invalid conveyances by 
curative statutes see supra 8 968. 
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by conferring on the city power to make such con¬ 
tracts,58 especially where the statute in granting the 
city power to make such contracts expressly refers 
to the unauthorized contract and provides “that 
nothing contained in this Act shall be deemed or 
taken to modify or change” its terms.®® However, 
a power granted to make contracts for a stated pur¬ 
pose will not operate to validate prior contracts for 
such purpose made in violation of a criminal stat¬ 
ute nor will a contract void for fraud be vali¬ 
dated by such curative act, unless the act was passed 
with full knowledge of the fraud. ®2 It is not nec¬ 
essary to the validation of a void contract that 
there should be express words of ratification in the 
curative act, provided the intent of the legislature 
is clear.88 

Void contracts not within the terms of the cura¬ 
tive statute will not be validated thereby;®^ but a 


statute validating all contracts of a municipality will 
not be construed to apply to one only, to the ex¬ 
clusion of another,®® especially where the former 
had been declared by the court to be valid before 
the statute was enacted and there was some doubt 
as to the legality of the other.®® 

Effect of curative acts. Where the contract of 
a municipality has been validated by a curative stat- 
tfte, it is not subject to attack on the ground that it 
was ultra vires or violative of the city charter pro¬ 
visions ;®7 and, where the validating statute so pro¬ 
vides, the contracts will be rendered valid in all re¬ 
spects, and not merely with respect to lack of au¬ 
thority.®® A contract validated by a curative statute 
will not be affected by the provisions of a subse¬ 
quent act.®8 However, where the statute merely 
confers on the city power to ratify, it may either 
ratify or repudiate the contract^® 


E. CONSTRUCTION AND OPERATION 


§ 1011. In General 

General rulee ordinarily control as to the construction 
and operation of municipal contracts. 

Rules of construction of contracts generally, as 
discussed in Contracts §§ 294-^72, and more partic¬ 


ularly the rules of construction governing the con¬ 
tracts of private corporations, as considered in Cor¬ 
porations § 1143, in so far as they are applicable, 
control as to the construction and operation of mu¬ 
nicipal contracts,particularly with respect to con- 


59 . Md.—Chesapeake, etc.. Tel. Co. v. 
Baltimore. 43 A. 784, 44 A. 1088. 89 
Md. 689. 

60L Md.-^Chesapeake, etc., Tel. Co. 

V. Baltimore, supra. 

61. N.J.—Atlantic City Water- 
Works Co. V. Read, 16 A. 10, 60 N. 
J.Law 665. 

44 C.J. P 126 note 22. 

02 , U.S.—^Eentucky-Tennessee Ligrht 
& Power Co. v. City of Paris, Tenn., 
C.C.A.Tenn.. 48 F.2d 796. certiorari 
denied City of Paris, Tenn., v. Ken- 
tucky-Tennessee Light & Power 
Go.. 52 S.Ct. 20, 284 U.S. 638. 76 
L.Rd. 643—Santa Ana Water Co. v. 
San Buenaventura, C.C.Cal., ■65 F. 
323. 

63. N.T.—^Brown v. New York, 63 N. 
T. 239. 

44 C.J. P 127 note 24. 

64. N.J.—Jersey City Bd. of Finance 
V. Jersey City, 31 A. 625, 57 N.J. 
Law 452. 

44 aJ. p'127 note 25. 

66. Mo.—State v. Miller, 66 Mo. 328. 
44 C.J. p 127 note 26. 

66. Mo.—State v. Miller, supra. 

67. Conn.—^New Haven Water Co. v. 
City of New Haven, 40 A.2d 763, 
131 Conn. 466. 

Ga .—JLosz V. City of Rome, 6 S.E.2d 
48. 189 Ga. 298. 

44 C.J. P 127 note 29. 

68. Gta.— V. City of Rome, su¬ 
pra. 


69. N.Y.—Brown v. New York, 68 N. 
Y. 239. 

70. Miss.—Jackson v. Bowman, 89 
Miss. 671. 

44 C.J. p 127 note 30. 

71. U.S.—The Grablt, D.C.N.T., 38 F. 
2d 541, modified on other grounds, 
C.C.A., Todd Dry Dock Engineering 
8t Repair Corporation v. City of 
New York, 64 F.2d 490. 

ni.—Wall V. Chicago Park Diet, 87 
N.E.2d 752, 378 Ill. 81. 

Ind.—^Municipal City of South Bend 

V. Blue Lines, 38 N.E.2d 573, 219 
Ind. 4*63, rehearing denied 39 N.E. 
2d 439, 219 Ind. 462. 

Mo.—State ez rel. Kansas City Ins. 
Agents' Ass’n v. Kansas City, 4 S. 

W. 2d 427, 319 Mo. 386. 

Tex.—^Frlo County v. Security State 
Bank of Pharr, Civ.App., 207 S.W. 
2d 231. 

Va.—Corpus Juris cited In Town of 
Ashland v. Newman, 175 S.E. 724, 
727, 163 Va. 600, dissenting opin¬ 
ion 176 S.E. 470, 163 Va. 500. 

44 C.J. p 127 note 33. 
work Included in oontraot 

(1) Written contract between city 
and engineer for engineering services 
regarding power plant was not suffi¬ 
ciently broad to include engineering 
services m connection with proposed 
ice plant which could not be consid¬ 
ered an integral part of the power 
plant.—^RUey v. City of Rock Port, 
Mo.App., 165 S.W.2d 880. 
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(2) Where speciflcatlons of city's 
contract provided merely that con¬ 
tractor was to put certain parts of 
dredge in good repair, contractor 
took risk of what might turn up in 
general overhauling; and, where 
specifications provided that contrac¬ 
tor should furnish new boiler for 
city's dredge, work necessary to seat 
boiler and protect top was held not 
extra work, although contractor could 
not learn thereof until old boiler was 
removed.—Todd Dry Dock Engineer¬ 
ing & Repair Corporation v. City of 
New York, aCA-N.Y., 64 F.2d 490. 

Sanctity and binding effect of con¬ 
tract 

A municipality's oontnbct possesses 
all the elements of sanctity of an in¬ 
dividual’s contract, and municipality 
has no right directly or indirectly to 
evade responsibilities which it has 
voluntarily assumed. 

U.S.—^Women's Catholic Order of 
Foresters v. City of Arlington, D. 
C.Tex., 28 F.Supp. 663. 

Mass.—Fluet v. McCabe, 12 N.E.2d 
89, 299 Mass. 178. 

XlabUlty after expiration of contract 
Neither the village nor territory 
annexed by it was responsible for in¬ 
debtedness Incurred in behalf of 
lightmg district after date when con¬ 
tract, by its terms, expired.—Village 
of Buchanan v. Town of Cortlandt, 
38 N.Y.S.2d 476, 263 App.Dlv. 1008. 
appeal denied 84 N.Y.S.2d 624, 264 
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tracts in a proprietary capacity or with relation to 
the exercise of proprietary functions.72 Thus, for 
example, it has been held that, when the contract is 
free from ambiguity, no exposition is allowed con¬ 
trary to the express words of the instrument 
the contract must be construed as a whole and not 
in detached parts,the specific language used in 
some provisions being allowed to qualify the general 
terms used in others contracts will be construed 
with respect to existing trade usages or customs re¬ 
lating to such matters,*^® and in the light of exist¬ 
ing constitutional and statutory requirements and 
prohibitions,as far as they are applicable to the 


contract,7 8 avoiding, whene\’'er possible, a construc¬ 
tion which would result in its violation of the char¬ 
ter or statute.79 Also, municipal contracts will be 
construed, if possible, so as to render them reason¬ 
able rather than unreasonable;®® and the contract, 
regardless of its terms, will be construed to be sub¬ 
ject to the police regulations of the city.8i 

The court will look to the surrounding circum¬ 
stances at the date of the contract,8® and to the ob¬ 
jects sought to be attained by the contract, and the 
intention of the parties in making it,®® giving to the 
words of the contract their common meaning with 
respect to the particular subject matter.84 While it 


AppDlv. 728. appeal dismissed 49 N. 
E.3d 619, 290 N.Y. 667. 

WlthTioldlnaf of foads WLtll posmiMit 
of BiLlicoatxacton 

Contractor, under municipal con¬ 
tract for withholding of money until 
payment of subcontractors, may not 
tie up fund Indefinitely, by refuslns: 
consent to its release to subcontrac¬ 
tors; and such provision did not be¬ 
come Inoperative on contractor's 
bankruptcy.—In re Mason-Curley- 
Brady. D.C.Md., 28 F.2d 981, reversed 
on other srrounds Freeny v. Bauem- 
Bchmldt, G.C.A., 33 F.2d 709. 

Blgtot of tenants to municipal aerv- 
loes 

A provision of contract between 
city and housing authority that city 
shall furnish, without cost or charge 
to such authority or Its tenants, mu¬ 
nicipal services and facilities of same 
character as those furnished without 
service charges for other dwellings 
and inhabitants In city does not en¬ 
title authority and Its tenants to re¬ 
ceive from city without charge some¬ 
thing for which other citizens there¬ 
of must pay.—City of Columbus v. 
Columbus Metropolitan Housing Au¬ 
thority, Ohio App.. 38 N.H.2d 444. 

72. Ohio.—Cleveland Concession Co. 

V. City of Cleveland, App., 83 N.E. 
2 d 818, second case. 

Pa.—City of Philadelphia v. Phila¬ 
delphia Gas Works Co., 49 Pa.Dist. 
& Co. 314. 

73. U.S—^Maryland Casualty Co. v. 
Cook, D.C.Mlch., 36 F.Supp. 160. 

44 C.J. p 127 note 34. 

74. Minn.—Carson v. Dawson, 162 
N.W. 842, 129 Minn. 463. 

44 C.J. p 128 note 36. 

75. Iowa.—^Urbany ▼. Carroll, 167 
N.W. 862. 

Minn.—Coller v. City of Saint Paul, 
26 N.W.2d 836, 223 Minn. 292. 

76. Ky.—^Versailles v. Brown, 96 S. 

W. 1108, 29 Ky.L. 1223. 

44 CJ. p 128 note 87. 

77. U.S.—National Surety Co. v. fit 
Louis, Mo., 200 F. 887, 118 C.C.A. 
689. 

N.Y.—^HolEman v. City of New York, > 


296 N.Y.S. 8^0, 168 Misc. 202, mod¬ 
ified on other grounds 6 N.Y.S.2d 
362, 254 App.Dlv. 856. 

44 C.J. p 128 note 88. 

Any oontraotnal oommltment by a 
olty is subject always to all consti¬ 
tutional and statutory inhibitions 
and limitations to be applied in any 
particular instance In the course of 
the execution of the commitment.— 
Douthltt V. City of Covington. 144 
S.W.2d 1025, 284 Ky. 382. 

78. Mich.—^Detroit Water Com'rs v. 
Highland Park, 159 N.W. 160, 192 
Mich. 607. 

Wis.—Chicago, St. P., M. & O. Ry. 
Co. V. City of Black River Falls, 

214 N.W. 461, 193 Wis. 679. man¬ 
date modified on other grounds, 

215 N.W. 455. 193 Wls. 579. 

79. La.—^Louisiana Contracting Co. 
V. New Orleans. 91 So. 48, 150 La. 
559. 

44 C.J. p 128 note 40. 

00. Ind.—^Municipal City of South 
Bend V. Blue Lines, 38 N.E.2d 673. 
219 Ind. 463, rehearing denied 39 
N.E.2d 439. 219 Ind. 462. 

81. Conn.—^Bridgeport v. AStna In- 
demn. Co., 106 A 680, 93 Conn. 277. 
44 C.J. P 128 note 41. 

88. Ky.—^Bond Bros. v. Louisville 
and Jefferson County Metropolitan 
Sewer Dist., 211 S.W.2d 867, 807 
Ky. 689. 

N.Y.—63-04 Ninety-Seventh Place 
Corporation v. City of New York, 
282 N.Y.S. 619, 166 Misc. 706. 

44 C.J. P 128 note 42. 

83. U.S.—/The Grabit, D.C.N.Y., 88 
F.2d 641, modified on other grounds 
Todd Dry Dock Engineering & Re¬ 
pair Corporation v. City of New 
York, C.CJL, 64 P.2d 490. 

N.Y.—Blntz V. City of Homell, 68 N. 
Y.S.2d 803, 268 App.Dlv. 742, af¬ 
firmed 64 N.E 2d 654, 295 N.Y. 628 
—^Dailey v. New York, 156 N.Y.S. 
124, 170 App.Div. 2'67, affirmed 118 
N.E. 1068, 218 N.Y. 666—53-04 

Ninety-Seventh Place Corporation 
V. City of New York, 282 N.Y.S. 
619, 166 Mlsa 706—^Wilson & Co. v. 
City of New York, 73 N.Y.S.2d 206. 
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N.C.—Jenkins v. City of Henderson, 
199 S.E. 37. 214 N.C. 244. 

Or.—Wlnklebleck v. City of Portland, 
SI P.2d 627, 147 Or. 226. 

44 C.J. p 128 note 43. 

Implied lights and obllgatloiu 
The courts will recognize rights 
and obligations Implicit in a munici¬ 
pal contract In the light of its ob¬ 
jects and Intentions. 

Conn.—Leventhal v. Town of Strat¬ 
ford, 184 A 687, 121 Conn. 290. 

N.H.—^Leary v. City of Manchester, 
6 A3d 760. 90 N.H. 256. 

N.Y.—Golden City Park Corporation 

V. Board of Standards and Appeals, 
29 N.Y.S.2d 837, reversed on other 
grounds Golden City Park Corpora¬ 
tion V. Board of Standards and Ap¬ 
peals of City of New York. 31 N. 
Y.S.2d 411, 263 AppDiv. 53. ap¬ 
peal dismissed 41 N.E 2d 933. 288 
N.Y. 531, affirmed 46 N.E:2d 846, 
289 N.Y. 720. 

Pa.—^Book V. Hall, Gom.Pl., 47 Dauph. 
Co. 293, affirmed 16 A.2d 865, 839 
Pa. 470. 

Tex.—City of San Antonio v. Frizzell, 
Civ., 69 S.W.2d 881, affirmed »1 S. 

W. 2d 1066, 127 Tex. 119. 

Charge foz servloes of fire depart- 
ment 

Where contract between city and 
individual operating a dump outside 
the city limits provided only that In¬ 
dividual would use reasonable efforts 
to prevent and extinguish fires, olty 
was not entitled to charge Individual 
for services of Its fire department in 
extinguishing a fire at the dump.— 
Kaplan v. City of Poughkeepsie, 8 
N.Y.S.2d 286, 264 App.Dlv. 586, 680, 
reversed on other grounds 18 N.E 2d 
18, 279 N.Y. 168. 

Liability of dty or aooovmtaait for at- 
tomay^ fees 

Aiiz.—Cuthbert v. City of Douglas, 
120 P.2d 400, 58 Arlz. 858. 

84. XJjB .—^Maryland Casualty Co. v. 

Cook, D.C.Mich., 85 F.Supp. 160. 
Conn.—^Leventhal v. Town of Strat¬ 
ford, 4 A.2d 428, 125 Conn. 216. 
N.Y.—^Brooklyn Public Library v. 
City of New York. 166 N.E. 179, 260 
N.Y. 496, reargument and amend- 
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has been held that the general rule of construction, 
that in case of doubt words in a contract must be 
construed most strongly against the party who uses 
them, applies,^® so that words used by the munici¬ 
pality will be construed most strongly against the 
municipality,®^ it has also been held that in case of 
doubt the words in a municipal contract will be con¬ 
strued favorably to the public,®^ particularly in the 
case of contracts with public utility companies, as 
discussed infra § 1013; and a fortiori the construc¬ 
tion ^vill favor the municipality where the contract 
was formulated by the contractor.®® 

Conditional obligatio^is. In the case of a contract 
providing for a conditional obligation on the part of 
the city, such obligation does not become absolute 
until the condition is shown to have been per¬ 
formed,®® or it is proved that the failure to perform 
the condition is due to the fault of the city.®® An 
agreement by which a city comes into control of 
certain property by making certain payments an¬ 
nually, although called a ''lease’’ by the parties, is 
in reality a conditional sale, where the payments are 
not rental payments but payments to retire bonds 
given for the purchase price and the city is given 
an option to purchase ultimately.®^ 

Several writings. Where a contract by reference 
incorporates other writings, they must be con¬ 
strued together in order to determine the rights of 
the parties,®® the later in point of time controlling 


where there is a conflict between the two,®® the 
earlier controlling as to details not mentioned in, 
and not in conflict with, the later.®^ 

Construction by parties. The general rule hold¬ 
ing parties to that construction of a doubtful clause 
of a contract placed on it, and acted on, by them, 
has been applied to municipal coirtracts,®^ particu¬ 
larly contracts which have no reference to public 
duties or governmental activities of the municipali¬ 
ty;®® but it has also been held that the court is free 
to construe the contract without being influenced by 
such considerations in cases involving the public in- 
terests,®^ especially where the contract is not ob¬ 
scure and the conduct of the city’s oflicials is clearly 
in derogation of the city’s right thereunder.®® In¬ 
terpretations of specifications by a duly authorized 
officer of the city given to the successful bidder pri¬ 
or to the making of the contract become a part 
thereof and binding on the city.®® 

§ 1012. Amount or Rate of Compensation 

General rules of coristruction apply In determining 
matters relating to compensation under a municipal con¬ 
tract, and the rate or amount thereof. 

General rules of construction governing contracts 
have been applied in determining matters relating 
to compensation for services rendered to a munici¬ 
pality under a contract, and the rate or amount 
thereof.! Rates for municipal service stipulated in 


ment of remittitur denied d.'68 N. 
£]. 438. 261 N.Y. 689. 

Tex.—City of San Antonio v. Friz¬ 
zell, 91 S.W.2d 1056. 126 Tex. 119. 

44 C.J. P 129 note 44. 

Meaning', as nsed In oonatitiitlonal 

amendment, was held not controlling. 

—^Hotard v. City of New Orleans, 86 

So.2d 753. 213 La. 843. appeal dis¬ 
missed 69 S.Ct. 67. 336 U.S. 803. 93 

L.Ed. -. 

85. Ind.—^hlunlclpal City of South 
Bend v. Blue Lines. 88 NE.2d 673, 
219 Ind. 462. rehearing denied 39 
N.E.2d 439. 319 Ind. 462. 

86 L Ind.—^Municipal City of South 
Bend V. Blue Lines, supra. 

87. Wash.—^Puget Sound Interna¬ 
tional R. V. Everett. 176 P. 40. 103 
Wash. 496. 

44 C.J. p 129 note 46. 

88 . Iowa.—Horrabln v. Des Moines. 
190 N.W. 380, 195 Iowa 712. 

VSn—C arpenter v. Town of Gate City, 
40 S.E.2d 268, 186 Va. 734. 

89. U.S.—Greeley v. City of Evans¬ 
ville. C.C.A.Ind., 128 F.2d 824— 
Scofield Engineering Go. v. City of 
Danville, D.aVa., 36 F.Supp. 668, 
affirmed. C.C.A.. 126 F.2d 942. 

Minn.—^Pillsbury Engineering Co. v. 


City of Granite Palls, 267 N.W. 668. 
193 Minn. 68. 

N.T.—Bintz v. City of Homell. 68 N. 
YS.2d 803. 268 App.Div. 742. af¬ 
firmed 64 N.E 2d 654, 296 N.Y. 628. 
Ohio.— Yf. B. Gibson Co. v. Warren 
Metropolitan Housing Authority, 
29 N.E.2d 236, 65 Ohio App. 84. 

44 C.J. p 129 note 49. 

Wlalvez of right to appeal 
Under ordinance permitting prop¬ 
erty owner to retaan portion of lot 
required for street widening, if owner 
would waive right to appeal from 
award of damages, property owner 
was held not required formally to 
waive right of appeal, and complied 
with such provision by permitting 
appeal time to pass without availing 
himself of prlvllege.^—^Winklebleck v. 
City of Portland, 81 P.2d 687, 147 Or. 
22 ^. 

9(X U.S.—^Bates County v. Wills, 
Mo., 289 F. 786, 162 CC.A. 671. 

44 C.J. p 129 note 50. 

91. Cal.—San Francisco v. Boyle, 233 
P. 965. 195 Cal. 426. 

98. Tex.—City of San Antonio v. 
Frizzell. 91 S.W.2d 1066. 127 Tex. 
119. 

44 C. J. p 130 note 53. 

93. Minn.—^Minneapolis v. Republic 
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Creosoting Co., 201 N.W. 414, 161 
Minn. 178. 

44 C;.J. p 130 note 54. 

91. Minn.—Minneapolis v. Republic 
Creosoting Co., supra. 

44 C.J. P 130 note 65. 

96. U.S.—Old Colony Trust Co. v. 
Omaha, Neb, 33 S.Ct. 967, 230 U.S. 
100, 57 L.Ed. 1410. 

44 C.J. p 131 note 72. 

Entitled to great weight 
Mo—State ex rel. Kansas City Ins. 
Agents' Ass'n v. Elansas Oily, 4 S. 
W.2d 427, 319 Mo. 386. 

96. Va.—Town of Ashland v. New¬ 
man. 175 S.E. 724. 163 Va. 500, dis¬ 
senting opinion Town of Ashland 
v. Newman, 176 6.E. 470. 163 Va. 
600. 

97- U.S.—National Waterworks Co. 
V. Kansas City School Dlst. No. 7, 
C.C.MO.. 48 F. 528. 

44 C.J. p 131 note 73. 

9& Iowa.—^Fullerton v. Des Moines, 
116 N.W. 607. 

44 C.J. p 131 note 74. 

99. U.S.—^Philadelphia v. Welsbach 
St. Lighting Co., C.C.A.Pa., 218 F. 
721, 134 C.C.A. 399. 

1 . U.S.—Greeley v. City of Evans¬ 
ville, C.C.A.Ind., 128 F.2d 824. 
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a municipal contract must be observed by both par¬ 
ties,^ subject to statutory restrictions as to the dura¬ 
tion of the contract,3 and the right of the state to 
regulate rates.^ A contract fixing a rate for a par¬ 
ticular year is not in the nature of an agreement 
running from year to year, and cannot be held to fix 
the rate for subsequent years and, in the absence 
of special provision, the city is entitled to the same 
rates and customs enjoyed by private corporations 
and persons,® or rates customarily made by the 
contractor for the particular grade of work, follow¬ 
ing methods usually followed therein by him.7 Ef¬ 
fect will be given to the entire contract where one 
provision therein as to compensation is qualified by 
another;® and, where two or more rates for differ¬ 
ent kinds of work are provided for, but particular 
work for which compensation is sought is not spe¬ 
cifically classified, the rate for the work most 
nearly approximating the unclassified work will ap- 

ply-® 

Deductions and additional compensation. Where 
the contract provides for deductions, they can be 
made only in the prescribed manner-^® Where the 
contractor has been fully paid for all the work 
called for by his contract and where he has done 
nothing additional, he is not entitled to additional 
compensation,even though a city ordinance 
awards him an additional sum.i® 


§ 1013. Other Matters 

While municipal contracts for public utilities have 
been construed In accordance with general rules, such 
contracts are also amenable to rules of law applicable to 
public utilities. 

The general rules of construction apply in the 
construction of contracts between cities and public 
utility companies for supplying the city and its in¬ 
habitants with water, light, or other public serv- 
ice.i3 Any limitations on the city’s power to con¬ 
tract contained in the municipal charteri^ or in a 
statutei® must be read into the terms of the partic¬ 
ular contract. However, such contracts, while re¬ 
lating to the business interests of the city, are not 
of a private nature, but are of public concern and 
amenable to the rules of law applicable to public 
utilities,!® one of which is that the grant of a public 
utility franchise is to be liberally construed in favor 
of the public ;17 and privileges not unequivocally 
granted are withheld,!® a monopoly not being sus¬ 
tained except on plain and unambiguous terms of an 
unequivocal grant of such power.!® 

Stipulaiion for reference. Where a municipal 
contract provides for reference of questions arising 
on the execution thereof to a particular person in 
charge of the work, or, in case of his death or disa¬ 
bility, to his successor, the contractor is entitled to 
a reference to the person named in the absence of 
evidence of his death or disability.®® A stipulation 


Ill.—Cooney v. City of Bellevlllep 37 
N.R2d 361, 311 IlLApp. 553. 

Mont.—^Tierney v. City of Billings, 
179 P.2d 993, 119 Mont 559. 

N.J —^Bgan v. City of Garfield, 45 A. 

2d 611. 133 N.J.Law 577. 

N.T.—Blntas v. City of Hornell, 53 N. 
Y.S.Sd 803. 268 App.Div. 742, af¬ 
firmed C4 N.R2d 654, 295 N.Y. 628. 
a. N.Y.—^McGovern v. New York, 
171 N.Y.S. 909, 185 App.Dlv. 609. 

44 C.J. p 131 note 7^. 

8. Ohio—State v. Ironton Gas Co., 
37 Ohio St 46. 

4. Va.—^Victoria v. Victoria Ice, 
Light etc., Co., 114 S.R 89. 134 Va. 
124. 

44 C.J. p 132 note 78. 

5. N.Y.—Harlem Gaslight Co. v. 
New York. 33 N.Y. 309. 

a. Cal.—Touchard v. Touchard, 6 
Cal. 306. 

7. N.Y.—^Mlerson v. New York, 6 
Daly 74. 

44 C.J. p 132 note 81. 


10. U.S.—Philadelphia v. Welsbach 
€t. Lighting Co., C.C.A.Pa., 218 F. 
721, 134 C.C.A. 899. 

44 C.J p 132 note 84. 

11. Pa.—Longstreth v. Philadelphia, 
9.1 A. 667, 245 Pa. 233. 

12. Pa.—Longstreth v. Philadelphia, 
supra. 

13. U.S.—Central Power Co. v. City 
of Hastings, D.aNeb, 52 F.2d 487. 

Ky.—Prestonsburg Water Co. v. Din¬ 
gus. Ill S.W.2d 661. 271 Ky. 240, 
followed In Prestonsburg Water 
Co. V. Neeley, 111 S.W.2d 665, 271 
Ky. 247. 

44 C.J. p 130 note 59. 
preramptlon of Jnirt and reasonable 
rata 

There is a presumption that the 
municipal body empowered by law to 
make contracts for the supply of 
would make a contract only for a 
Just and reasonable rate.—Johnson 
County Gas Co. v. Stafford, 248 S.W. 
516, 198 Ky. 208. 

14. U.S.—Denver v. New York Trust 
Co.. Colo., 33 S.Ct 657, 229 U.S. 123, 
57 L.Ed. 1101. 

44 C-J. p 130 note 60. 

15. U.S.—Cedar Rapids Gas Light 
Co. V. Cedar Rapids, Iowa, 32 S.Ct. 
889, 223 U.S. 655, 56 L.Ed. 594. , 

44 C-J. p 130 note 61. 
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16. U.S.—Omaha Water Co. v. Oma¬ 
ha, Neb., 162 F. 225, 89 C.C.A. 205, 

15 Ann.Cas. 498, affirmed 30 S.Ct. 
615, 218 U.S. 180, 64 L.Ed. 991. 

44 C.J. p 130 note 63. 

17. U.S.—West Tennessee Power & 
Light Co. V. City of Jackson, CC. 
A.Tenn., 97 F2d 979, certiorari de¬ 
nied 69 S.Ct. 87, 305 US. 625, 83 
L.Ed. 400—City of Laurel v. Mis¬ 
sissippi Gas Co., C.C.A.M1SS.. 49 
F.2d 219—Central Power Co. v. City 
of Hastings, D.CNeb., 63 F.2d 487. 

Mont.-^lty of Helena v. Helena 
Light & Ry. Co., 207 P. 837, 68 
Mont. 108. 

Or.—Copeland v. City of Waldport, 81 
P.2d 670, 147 Or. 60. 

44 C.J. p 130 note 63. 

18. U.S.—Continental Illinois Nat. 
Bank & Trust Co. of Chicago v. 
City of Mlddlesboro, C.C.A.Ky., 109 
P.3d 960—Central Power Co. v. 
City of Hastings, D.CLNeb., 62 F.2d 
487. 

19. Ind.—Vincennes v. Citizens* Gas 
Light Co., 81 N.E. 573, 182 Ind. 114, 

16 L.R.A, 485. 

SO. U.S.—Ironton v. Harrison 
Constr. Go., Ohio, 212 F. 363. 129 
CC.A. 29. 


a Kan.—Winfield v. Winfield Gas 
Co., 14 P. 499, 87 Kan. 24. 

44 C.J. p 132 note 82. 

9. N.Y.—^Beaver Engineering, etc., 
Co. v. New York, 183 N.Y.S. 386, 
192 App.Dlv. 662, affirmed 135 N.B. 
912, 288 N.Y. 548. 
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for reference of such questions to one supervising 
the work does not ordinarily operate as a bar to a 
trial before the court of questions relating to the 
contractor’s liability thereunder nor will a find¬ 
ing of the person supervising the work be binding on 
the parties to the contract in the absence of pro¬ 


visions in the contract making his certificate con¬ 
clusive, or using it as the basis of payments under 
the contract,22 unless the circumstances are such as 
to constitute an estoppel against the city’s contest¬ 
ing such finding.23 


F. ASSIGNMENT 


§ 1014. Of the Contract 

Except as prohibited by statute, charter, or the con¬ 
tract Itself, a contract with a municipal corporation may 
be assigned the same as any other contract. 

A provision in a charter or statute or the contract 
itself, that a contract with a municipal corporation 
shall not be assigned without the consent of the 
city, is valid and operative according to its terms,24 
an assignment without consent operating to relieve 
and discharge the city from all liabilities under the 
contract23 In the absence of a prohibition of an 
assignment without consent, an assignment of a 
contract not necessarily personal in its character is 
valid and the assignee of the contractor may re¬ 
cover against the city thereon,26 such right extend¬ 
ing to all sums due for work previously done under 
the contract27 unless the right to them is reserved in 
express terms to the assignor.28 The assignee of 
the contract is bound by its terms23 and by receipts 
given by him in accordance therewith,30 and takes 
the contract subject to the defense of ultra vires 
if justified by the facts.3i A clause against assign¬ 
ment in the specifications does not of itself require 
that all undisclosed principals are excluded from 
the contract.32 Where a contract for the sale of 
property to a municipality is void, the assignee may 


not recover back the property or the value of its 
use where neither he nor his assignor has tendered 
back payments received.®® 

§ 1015. Of Claims under the Contract 

Except as otherwise provided, claims due under a 
contract with a municipal corporation may be assigned, 
even though assignment of the contract may be prohibited. 

An assignment of moneys due under a contract is 
not within the meaning of the prohibition against an 
assignment of the contract without municipal con- 
sent,®4 and, in the absence of other similar provi¬ 
sions specifically applicable to assignments of claims 
under a contract,®® an assignment of this character 
without municipal consent is valid.®® Even if the 
contract contains a provision against an assignment 
of moneys due thereunder without the consent of 
the city, it has been held that such provision is for 
the protection of the city only®^ and does not in¬ 
validate an assignment without the city’s consent as 
against the rights of a subcontractor to sequester 
the amount due the contractor after notice to the 
city.®® The general rule that a partial assignment 
by a creditor will not be recognized at law unless 
made with the consent or ratification of the debtor 
has no application where the city has waived its 


SI. U.S .—King Iron Bridge, etc., Co. 
V. St. Louie. C.G.MO., 43 F. 768, 
10 LB.A, 826. appeal dlsmlseed 13 
fi.Ct. 1044, 149 U.S. 769, 37 L.Ed. 
960. 

Mich.—Algate v. Lansing, 147 N.W. 

661, 180 Mich. 484. 

44 C.J. p 181 note 67. 

22 . N.T.—Bigler v. New York, 9 
Hun 253. 

44 C.J. p 181 note 68. 

S3. Neb.—^Katz - Craig Contracting 
Co. V. Cozad, 162 N.W. 490. 101 
Neb. 189. 

S4h N.J.—^De Vita v. Loprete, 77 A. 
586, 77 N.J.lkL 683, Ann.Ca8.1912A 
362. 

44 CJ. p 132 note 88. 

SB. N.J.—^De Vita v. Loprete, supra. 
44 C.J. P 182 note 89. 

28. Mass.—Chapin v. Pike, 68 N.XL 
42, 184 Mass. 184. 

N.Y.—Devlin v. New York, 68 N.Y. 
8 . 60 How.Pr. 1. 


87. Mass.—Chapin v. Pike, 68 N.B. 

42, 184 Maas. 184. 

44 C.J. p 132 note 91. 

8 & E:an.—^McCubbin v. Atchison, 12 
Kan. 166. 

89. U.S.—CampbeU v. District of 
Columbia, D.C., 6 S.Ct. 922, 117 U. 
S. 615, 29 LEd. 1007. 

90. U.S.—Campbell v. District of 
Columbia, supra. 

31. AIcl—^P earson v. Duncan, 73 So. 

406, 198 Ala. 26, 8 A.L.R. 242. 

38, Mass.—Coughlin v. McGrath, 4 
N.E2d 319, 295 Mass. 499. 

SUent partner 

Silent partner is not precluded 
from seeking accounting from copart¬ 
ner under contract with city for gar- 
bagre disposal on ground that contract 
contained clause prohibiting assign¬ 
ment of contract without written 
consent of city, and no written con¬ 
sent had been obtained, where city 
merely wished to retain liability of 
ostensible principal on contract, and 
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it did not appear that welfare of peo¬ 
ple would be affected by permitting 
silent partner to share in profits; 
nor is he precluded even if under 
such prohibition silent partner or 
peirtnerahlp could not sue on con¬ 
tract, where city which was Joined 
as party defendant raised no objec¬ 
tion.—Coughlin V. McGrath, supra. 
33- U.S.—Iron Products Inv. Co. v. 
City of Picher, C.C.A.Okl., 83 F.2d 
443. 

38. Mo.—Dickey v. Porter, 101 S.W. 
586, 203 Mo. 1. 

35. N.C.—^Bank of Northampton v. 
Town of Jackson, 200 S.E. 444, 244 
N.C. 582. 

36. Mo.—^Dickey v. Porter, 101 S.W. 
586, 203 Mo. 1. 

37. U.S.—^Portuguese - American 
Bank v. Welles, CaL, 37 S.Ct 8, 242 
U.S. 7, 61 L.Ed. 116. 

38. U.S.—^Portugruese - American 
Bank v. Welles, supra. 

44 C.J. p 182 note 99. 
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right to object thereto by paying assigned portions 
o£ the contractor’s claim to others.*® The assignee 
of moneys due under a contract is not entitled to 
recover for work done by his assignor which was 
not included in the contract assigned.^® Where an 
assigpiment of a contract was made after termina¬ 


tion of the contract, the assignee is not precluded 
from recovering the amount due on the contract.^^ 
Where, by the terms of a charter, the treasurer has 
no authority to bind the municipality by acceptance 
of an assignment, an assignment accepted by him 
is invalid.^* 


G. MODIFICATION AND RESCISSION 


§ 1016. In General 

In a proper ease contracts with a municipal corpora¬ 
tion may be modified or canceled. 

A municipal corporation having power to make 
a contract may, as a general rule, modify or cancel 
it,^® or may insert in the contract a provision for 
its termination.^* Election to rescind for fraud or 
to continue the contract and accept the benefits 
thereof must be made promptly by the municipali¬ 
ty.*® Where a contract is ultra vires and void, 
there is nothing to rescind.*® 

§ 1017. Limitations on Power of City to 
Modify or Rescind 

The power of e municipal corporation to modify or 
rescind Its contracts Is subject to charter or statutory 
provisions and can be exercised only by authorixed offi¬ 
cers acting within their authority In the prescribed man¬ 
ner; although In a proper ease modification may be Im¬ 
plied. 


The power of a municipal corporation to modify 
or rescind its contracts is subject to charter or stat¬ 
utory restrictions.*^ It can be exercised only by 
authorized officers*® acting within the scope of 
their powers*® and in the manner prescribed for 
the execution of the original contract,®® the statute 
in force at the time of the modification control- 
ling.®!- It has been held that an assent of a mu¬ 
nicipal corporation to a variation or modification of 
a contract may be implied from its conduct,®* and 
that immaterial modifications not amounting to sub¬ 
stantial changes in the contract may be made with¬ 
out observance of all the formalities prescribed by 
the statute for its original execution,®® the power 
to do so being specifically granted by statute in 
some jurisdictions.®* A municipality cannot rescind 
or dissolve an existing contract binding on it by 
merely adopting a resolution to that effect®® A 
city has no power to modify or rescind a contract 


39. Mo.—Gordon v. Jeffenson City, 
85 S.W. 617. Ill MO.APP. 23. 

40. Mass.—^Dunn v. City of Boston. 
190 N.B. 694, 286 Mass. 488. 

41. N.J.—Baan v. City of Garfield, 
60 A.2d •661. 136 N.J.Law 145. 

40. Tenn.—^Miller Broa Co. v. Stand¬ 
ard Plumbing & Heating Co., 16 
Tenn.App. 102. 

48. U.S.—Atlantic City v. Warren 
Bros. Co., N.J., 226 F. 372, 141 C. 
C.A. 202. 

44 G.J. p 138 note 5. 

Before any action bu been taken 
by tbe otlier party under a contrac¬ 
tual measure the municipal council 
may rescind its action thereon.—^Red 
V. Augusta, 25 Ga. 886. 

44. N.J.—^Morlarty v. Orange, 98 A. 
466, 89 N.J.Law 385. affirmed 100 
A. 1070, 90 N.J.L.aw 828. 

44 C-J. P 133 note 7. 

45ta U.S.—^Eentucky-Tennessee Light 
Ss Power Co. v. City of Paris, C.C. 
A.Tenn., 48 F.2d 795, certiorari de¬ 
nied City of Paris, Tenn., v. Ken- 
tucky-Tennessee Light & Power 
Go., 53 S.Ct 20, 284 U.S. 638, 76 L. 
Ed. 543. 

46. Tez.—City of Beaumont v. 

Moore. 202 S.W.2d 448, (146 Tez. 
46. 

47. N.T.—People ▼. Clarke, 79 N.T. 
8 . 1111, 79 App.Dlv, 78, reversed on 


other grounds 66 N.B. 819. 174 N. 
T. 269. 

44 C.J. p 133 note 11. 

48L U.S.—^Maryland Casualty Co, v. 

Cook, D.C.Mlch., 35 F.Supp. 160. 

44 aJ. p 133 note 12. 

49. Maas.—^Rollins v. Salem, 146 N. 

B. 796, 251 Mass. 468. 

44 C.J. p 138 note 18. 

Power limited 

Power of municipal officer to devi¬ 
ate from or waive provisions of au¬ 
thorized municipal contract Is very 
limited.—Joyce v. Sauk County, 246 
N.W. 418, 210 Wls. 248. 

BO, Mo.—Riley v. City of Rock Port, 
App., 165 S.W.2d 880. 

44 C.J. p 183 note 14. 

Effect of resolution 
Where city had entered Into con¬ 
tract with engineer for engineering 
services in connection with municipal 
power plant, subseauent resolution of 
board of aldermen authorizing mayor 
to file application for Public Works 
Administration grant for construc¬ 
tion of a power and ice plant and for 
mayor and the engineer to furnish 
whatever Information such admin¬ 
istration might require did not con¬ 
stitute a contract substantially com¬ 
ply mg with statute requiring con¬ 
tract with city to be in writing and 
it did not enlarge the terms of the 
original contract so as to Include 
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engineering services In connection 
with proposed Ice plant—^Riley v. 
City of Rock Port, supra. 

BL Iowa.—Ottumwa R., etc., Co. v. 

Ottumwa, 173 N.W. 270. 

44 C.J. p 138 note 15. 

68 . S.D.—Clark v. Peadwood, 117 N. 
W. 181, 22 S.D. 283, 18 L.R.A..N.S., 
402. 

44 C.J. p 183 note 16. 

Qnestloa for Jury 

Under the rule permitting assent 
to a modification of the contract to 
be Implied from the conduct of the 
city authorities. It has been held that 
It Is for the Jury to determine wheth¬ 
er such assent should be Implied.— 
Carson v. Dawson, 152 N.W. 842, 129 
Minn. 468. 

68 . Ohio.—^Ampt v. Cincinnati, 8 
Ohio S. & C.P. 624, 6 Ohio N.P. 208. 
Ordlnaaoa speolfyiag requirements 
for validity of municipal contract 
was not intended to require that all 
modifications of contract could only 
be valid If requirements of ordinance 
were met and modifications ratified 
by common council.—BlaJkeslee v. 
Board of Water Com'rs of City of 
Hartford. 183 A. 887, 121 Conn. 168. 

54. Mass.—^Morse v. Boston, 148 N. 
B. 818, 253 Mass. 247. 

55. N.J.—^Buckley v. Jersey City, 143 
A. 630. 106 N.J.BQ. 470. affirmed 151 
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where it is itself in default in its obligations to the 
contractor®® or where the contract has been fully 
performed by the contractor.®*^ 

A provision in a contract that it can be modified 
only in writing will not affect a later oral contract 
properly authorized®® or an obligation on a quantum 
meruit®® 

Increase of contract price. The council which 
made the contract has been held to have no right 
to increase the contract price to meet the demands 
on the contractor of striking workmen, where it 
held the contractor’s bond and could bring action on 
that if the contract was abandoned.®® 

§ 1018. Necessity of Consent by Contractor 

In general, modification or rescission of a municipal 
contract must be tiy consent of the contractor. 

A municipal corporation does not possess sover¬ 
eign power to abrogate or change contracts at will 
and pleasure, regardless of the consent of the con¬ 
tractor.® ^ Without such consent it cannot change 


or terminate the contract®® except where its opera¬ 
tion becomes injurious to public health or morals,®® 
or where the right to revoke is reserved in express 
terms,®4 or by implication,®® as in the case of a con¬ 
tract for a continuing service to which neither party 
bound itself for any definite period,®® or where, as 
considered infra § 1019, grounds for rescission with¬ 
out consent exist. 

§ 1019. Grounds for Rescission without Con¬ 
sent 

A municipal corporation may reacind a contract with¬ 
out consent of the contractor in such cases as would 
Justify rescission of a contract by a private person or 
corporation. 

For the same grounds that would justify the re¬ 
scission of a contract by a private person or a cor¬ 
poration without consent of the other party to the 
contract, a contract by or with a municipal corpora¬ 
tion may be rescinded without the consent of the 
other party,®7 as in the case of fraud,®® mistake,®® 
or invalidity of the contract.^® It cannot be re¬ 
scinded merely because of excessive consideration,^! 


A. 905. 107 N J.Bq. 137—Borough of 
East Rutherford v. Sterling Paper 
Converting Co, 32 A.2d 855, 21 N. 
J.Misc. 232. 

An attack on municipal resolution, 
modifying restrictions in Its contract 
for sale of lands to construction of 
single-family dwellings thereon by 
purchaser, cannot be properly dis¬ 
posed of on certiorari by owners of 
single-family dwellings thereon to 
have modification declared void, but 
such owners’ remedy, if any, is by 
injunction through chancery court.— 
Taylor v. City of Hackensack, 68 A. 
2d 788, 137 N.J.Law 139, affirmed 62 
A.2d 686, 1 N J. 216. 

Effect of resolution 

Resolution, modifying single-fam¬ 
ily dwelling restrictions In contract 
between city and purchaser of land 
at public sale by city after adoption 
of zoning ordinance amendment 
changing land from single-family to 
multi-family zone. Is not controlling 
element In determining whether city 
was authorized to change contract so 
as to permit purchaser's construction 
of multiple family dwellings, resolu¬ 
tion being meaningless in view of 
such amendment.—Taylor v. City of 
Hackensack, supra. 

Sfti U.S.—^New Tork v. Jersey City 
Third Nat. Bank, N.T., 221 P. 176. 
137 C.C.A. 76. 

67. Colo.—^In re Nicholson’s Estate, 
93 P.2d 880, 104 Colo. 561. 

La.—^New Orleans v. St. Louis 
Church, 11 La.Ann. 244. 

Me.—^Brown v. Wlnterport, 9 A. 844, 
79 Me. 305. 


N.C.—Harrison v. City of New Bern, 
137 S.E. 682, 193 N.C. 556. 

44 CJ. p 134 note 20. 

Common honesty requires that a 
municipality or other governmental 
agency shall not be allowed to repu¬ 
diate an obligation where it has de¬ 
liberately appropriated the benefits.— 
In re Upper Darby Tp., 51 Pa Dist. & 
Co. 88, 32 DeLCo. 323, 35 Mun.L.R. 
259. 

63. U.S.—Todd Dry Dock Engineer¬ 
ing & Repair Corporation v. City 
of New Tork, C.C.A.N Y., 54 P.2d 
490. 

59. U.S.—Todd Dry Dock Engineer¬ 
ing & Repair Corporation v. City 
of New Tork, supra. 

60. Pa—^Dockett v. Old Forge Bor¬ 
ough. 87 A. 421, 240 Pa 98. 

61. U.S.—Minneapolis v. Minneapo¬ 
lis St. R. Co, Minn., 30 -S.Ct. 118, 
216 U.S. 417, 54 L.Ed. 269. 

44 C.J. p 134 note 22. 

62. Pa.—Ohlinger v. City of Read¬ 
ing, 14 Pa Dist. & Co. 462, 22 Berks. 
CO.L.J, 256. 

44 C.J. p 134 note 23. 

63. U.S.—Grand Trunk Western R. 
Co. V. South Bend, Ind., 33 S.Ct. 
803, 227 U.S. 544, 67 L.Ed. 633, 44 
L.R.A.,N.S., 405. 

N.T.—^Brick Presb. Church Corp. v. 
New Tork, 6 Cow. 638. 

64. Ky.—^Newport v. Phillips, 40 S. 
W. 378, 19 Ky.L. 362. 

44 C.J. p 134 note 27. 

65. Tex.—Sturgeon v. Pans, 122 S. 
W. 967, 68 Tex.Civ.App. 102. 

es, Tex.—Sturgeon v. Paris, supra 
44 C.J. P 184 note 29. 
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87. U.S.—Grand Trunk Western R. 
Co. V. South Bend, Ind., 83 S.Ct. 
303, 227 U.S. 544, 57 L.Ed. 638, 44 
L.R.A.,N.S., 406. 

44 C.J. p 134 note 82. 

Change of policy 

A municipal corporation cannot 
abrogate a binding contract merely 
because of a subsequent change of 
policy.—Lowe v. City of New York, 
270 N.TS. 216, 240 App.Div. 484, af¬ 
firmed 193 N.E. 331, 265 N.T. 683. 

68. N.T.—^Weston v. Syracuse, 68 N. 
E. 12, 158 N.T. 274, 70 Am.S.R. 472, 
43 L.R A. 678. 

69- N.T.—^New York v. Dowd Lum¬ 
ber Co., 126 N.T.S. 394, 140 App. 
Dlv. 358. 

44 CJ. P 134 note 84. 

Tft U.S.—^Hoskins v. City of Orlan¬ 
do, CC.A.Fla.. 51 F.2d 901. 

Tex.—City of Teague v. Sheffield, Civ. 

App , 26 S.W.2d 417. 

44 CJ. p 134 note 36. 

Bapndiatlon held nnwananted 

Action of city in repudiating con¬ 
tract to purchase building, on ground 
indebtedness exceeded constitutional 
limit, and that no funds could be had 
to meet payments, was held not war¬ 
ranted where the facts show that 
funds could have been had.—^Masonic 
Widows’ & Orphans' Home v. City of 
Corbin, 17 S.W.2d 215, 229 Ey. 875. 

71. Colo.—Denver v. Hubbard, 68 P. 

998, 17 Colo.App. 846. 

Eack of good busliLeBS Judgment 
Fact that city entered into contract 
without good business sense would 
not authorize city to disaffirm con¬ 
tract.—^Fooshee ft Hungerford v. 
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irregularity in payment,or unproved charges of 
fraud,or mistake.^* 

§ 1020. Notice to Contractor of Rescission 

Generally the municipal corporation must give notice 
of rescission of a contract to the contractor. 

If a municipal corporation has the right to re¬ 
scind a contract it can only do so by giving notice 
of the rescission to the other party,*^5 particularly 
where the contract itself requires notice.*^® If, how¬ 
ever, the contract in express terms or by implica¬ 
tion provides for termination without notice, no no¬ 
tice to the contractor will be required.77 


§ 1021. Effect of Modification or Rescission 

An effective revocation of a voidable contract bars 
an action on the contract, but modification does not. 

After effectual revocation of a voidable contract 
no action can be maintained on it,78 but the con¬ 
tractor’s right of action will not be affected by an 
ineffectual effort on the part of the municipal cor¬ 
poration to revoke the contractus or by a modifica¬ 
tion of the contract which does not have the effect 
of nullifying it.®® If after revocation the municipal 
corporation continues to take benefits under the 
contract, it is liable in assumpsit. A provision 
allowing termination by the city in the exercise of 
its governmental functions without liability does 
not preclude recovery where repudiation was arbi- 

trary.®2 


H. PERFORMANCE AND BREACH 


§ 1022. In General 

The rules of law governing the performance and lia¬ 
bility for breach of contracts generally are applicable to 
municipal contracts. 


The rules of law governing the performance and 
liability for the breach of private contracts are gen¬ 
erally applicable to municipal contracts,®® as, for 
example, that a failure of performance by the con- 


City of Victoria, Tex.Clv.App., 64 S. 
W.2d 220, error dismissed. 

72. U.S.—New York v. Jersey City 
Third Nat. Bank, N.T., 22l F. 176, 
137 CC.A. 75. 

R.I.—Fcroyd v. Cog^reshall, 41 A. 260, 
21 R.I. 1. 79 Am.S.R. 741. 

73. Mass.—Youngr v. Holyoke, 114 N. 
E. 62, 225 Mass. 140. 

N.Y.—Baird v. New York, 96 N.Y. 
667—Madden v. Van Wyck, 72 N.Y. 
S. 135, 35 Mlsc. 646. 

74. Mass.—Young v. Holyoke, 114 N. 
E. 62, 226 Mass. 140. 

75. Mass.—^Allen v. Taunton, 19 
Pick. 485. 

76. Ind.—Indianapolis v. Bly, 39 
Ind. 373. 

44 C.J. p 136 note 41. 

77. N.J.—^Morlarty v. Orange. 98 A. 
4'66, 89 N.J.Law 386, affirmed 100 
A. 1070, 90 N.J.L.aw 328. 

44 CJ. p 135 note 42. 

78. Ky.—^Newport v. Phillips, 40 S. 
W. 378, 19 Ky.L. 352. 

44 C.J. p 136 note 43. 

79. Ala.—Greenville v. Greenville 
Water Works Co., 27 So. 764, 125 
Ala. 625. 

80. U.S.—Saginaw Power Co. v. Sag¬ 
inaw. C.G.Mlch.. 193 F. 1008. 

81. Mont.—State v. Great Falls, 49 
P. 15, 19 Mont. 518. 

Pa.—U. S. Water Works Co. v. Du 
Bois, 35 A. 251, 170 Pa. 439. 

82. U.S.—Gardner v. City of Dallas, 
C C.A.Tex., 81 F.2d 426, certiorari 
denied City of Dallas v. Gardner, 66 
S.Ct. 834, 298 U.S. 668, 80 L.Ed. 
1391. 


83. U.S.—^American La France & 
Foamite Industries v. City of Floy- 
dada, D.CTez., 15 F.Supp. 390, 
modified on other grounds, CC.A., 
City of Floydada v American La 
France & Foamite Industries, 87 
F.2d 820. 

Cal.—^Denio v City of Huntington 
Beach, 140 P.2d 392, 22 Cal.2d 580, 
149 A.L.R. 320. 

Fla.—^Williams v. City of Jackson¬ 
ville. 160 So. 16, 1.18 Fla. 671. 98 
A.L.R. 613. 

Ill.—Wall v. Chicago Park Dlst., 37 
NE.2d 762, 378 Ill. 81. 

Iowa.—City of Des Moines v. Hor- 
rabln, 216 N.W. 967, 204 Iowa 683. 

Maas.—^Ryan v. Boston Housing Au¬ 
thority, 77 N.E.2d 399, 322 Mass. 
299. 

Mo.—State ex rel. Kansas City Ins. 
Agents’ Ass'n v. Kansas City, 4 S. 
W.2d 427, 319 Mo. 386. 

Mont.—Grady v. City of Livingston, 
141 P.2d 346, 115 Mont. 47. 

N.M.—^Barker v. City of Santa Fe, 
136 P.2d 480. 47 N.M. 85—Barker 
V. State ex rel. Napoleon, 49 P.2d 
246, 39 N.M. 434. 

N.Y.—Lowe V. City of New York, 270 
N.Y.S. 216, 240 App.Div. 484, af¬ 
firmed 193 N.E. 331, 266 N.Y. 583— 
N. P. Nelson Iron Works v. Berry, 
262 NYS. 181, 237 App Div. 675. 

Ohio.—Sweeny v. Stapleton, App., 49 
N.B.2d 707. 

Okl.—Standish Pipe Line Co. v. Ok¬ 
lahoma County Excise Board, 141 
P.2d 281, 193 Okl. 130. 

Pa.—^Reilly v. Borough of Exeter, 
Com.Pl, 82 Luz.Leg.Reg. 281. 

Wash.—^Wylde v. City of Seattle, 299 
P. 386, 162 Wash. 588. 
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Wis.—Joyce v. Sauk County, 24*6 N. 

W. 413, 210 Wls. 243. 

44 C.J. p 136 note 49. 

Antiolpatozy breach 

The rule that, if a party puts it 
out of his power to perform hia con¬ 
tract, his liability at once accrues, 
whether the result is due to the par¬ 
ty's neglect or his Intentional con¬ 
duct, is applicable to the conduct of 
municipalities.—Public Market Co. of 
Portland v. City of Portland, 130 P. 
2d 624, 171 Or. 622, opinion amplified 
138 P.2d 916, 171 Or. 622. 

smxilclpalltleB should act with 
some degree, at least, of honesty and 
uprightness in their dealings with 
public, and should not be permitted 
to evade payment of obligations on 
bare technicalities, when they have 
received full value from commodities 
furnished them.—City of Mission v. 
Eureka Fire Hose Mfg. Co., Tex.Civ. 
App., 67 S.W.2d 455, error dismissed. 
No special duty 

Municipal corporations and their 
officers have no special duty to car¬ 
ry out terms of contracts or to re¬ 
frain from breaches of contractual 
relations.—Black v. City of Santa 
Monica, 56 P.2d 256, 13 Cal.App.2d 4. 
Cancellation of bond for performance 

Refusal of court to cancel plain¬ 
tiff’s bond to secure performance of 
contract with city to clean all im- 
sewered privies has been held not er¬ 
ror, it not appearing that plamlifC 
had ceased to operate under contract 
or that a large number of privies 
been displaced.—^Bowers v. City of 
North Little Rock, 77 S.W.2d 797, 
190 Ark. 176. 
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tractor is a bar to bis recovery against the city;®^ 
that a substantial performance is a sufficient per¬ 
formance in the law that, where the contract so 
provides, the city must participate in tests to de¬ 
termine the sufficiency of performance^® or the 
measure of damages;®*^ that the performance must 
be to the satisfaction of a particular officer, board, 
or committee, where the contract so stipulates,®® the 
committee, in such cases, being the committee as 
constituted at the time the contract is performed 
and tender made thereunder;®® that, where the 
contract provides that an unsatisfactory perform¬ 
ance shall be ground for rescission, a recovery for 
the price is not barred thereby provided a substan¬ 
tial compliance is shown;®® that the city is not 
bound by the unauthorized or willful acts of its of¬ 
ficers®^ or by the acts of unauthorized officers or 


boards;®® that a city is liable for the breach of its 
contracts,®® even when the legislature has assumed 
to authorize the acts involving or constituting a 
breach,®^ or even though it should appear that the 
public interest would be promoted by a disaffirmance 
of the contract;®® that whether or not a breach has 
occurred depends, in the case of an ambiguously 
worded contract, on a construction of its terms in 
the light of the purpose served thereby®® or of the 
circumstances and conditions surrounding the per¬ 
formance ;®7 that where the city is itself guilty of 
a material breach of an indivisible contract it can¬ 
not enforce it against the contractor;®® that it can¬ 
not retain property and refuse performance of its 
agreement given in consideration therefor;®® that 
a conditional liability provided for in the contract 
accrues only on performance of the condition;^ 


84. Ggl— city of Atlanta v. Wise, 
181 S.K 882. 61 Ga.App. 941. 

JSf,Y .—Schulman v. City of Xew York, 
36 N.Y.S.2d 100. 178 Mlsc. 593. af¬ 
firmed 89 N.T.S.2d 612, 266 App. 
Dlv. 928, affirmed 60 N.E.2d 649, 
291 N.Y. 520. 

44 C.J. p 136 note 60. 

88 . Mo.—State ez reL Kansas City 
Ins. Agents' Ass'n v. Kansas City, 
4 S.W.2d 427, 819 Mo. 386. 

44 CJ. p 186 note 61. 

Stxlot coMpHanoe prevented hy oity 
Where city attorney refused to 
prepare papers reaulred of property 
owner for full compliance with ordi¬ 
nance permitting property owner to 
retain portion of lot required for 
street widening. If owner would 
waive right to appeal from award of 
damages, city Is not In position to 
insist that property owner should 
have tendered suitable document ap¬ 
proved by city attorney as to form. 
—Wlnklebleck v. City of Portland, 81 
P.2d 637, 147 Or. 226. 

88. U.S.—^Destructor Co. v. Atlantcu 
D.C.Ga., 282 F. 746. 

87. UjS.—P hiladelphia v. Welsbach 
St. Lighting Co., Pa., 218 F. 721, 
134 C.C.A. 399. 

88. N.Y.—Moran Bros. Contracting 
Co. V. New York City, 287 N.Y.S. 
1018, 168. Mlsc. 677, affirmed 292 
N.Y.S. 955, 249 App.Div. 719. 

44 C.J. p 135 note 64. 

89. U.S.—Sllsby Mfg. Co. v. Chico, 
C.C.CaL, 24 F. 898. 

90k Mo.—^Boyer v. Kansen City, App., 
206 S.W. 873. 

91. Ala.— Ready v. Tuskaloosa, 6 
AkL 327. 

CaL—^Los Angeles Gas, etc, Corp. v. 
Los Angeles, 206 P. 125, 188 Cal. 
807. 

98. N.Y.—^Bigler v. New York, 9 Hun 
268. 

44 C.J. p 185 note 68. 

B8. T7.S.—The Grabl^ D.C.N.T., 88 


F.2d 541, modified on other 
grounds, C.C.A, Todd Dry Dock 
Engineering A Repair Corporation 
V. City of New York. 64 P.2d 490. 
Conn^—^Leventhal v. Town of Strat¬ 
ford, 184 A. 587, 121 Conn. 290. 
44 C.J. p 185 note 69. 

94. Ill.—Chalstran v. Township 
High School Dlst. No. 18 Bd. of 
Education, 91 N.E. 712, 244 Ill. 470. 
Pa.—^Western Sav. EYind Soc. v. Phil¬ 
adelphia, 81 Pa. 176, 72 Am.D. 730. 
98. Pa.—City of Philadelphia v. Fi¬ 
delity Philadelphia Trust Co., 66 
A2d 99, 868 Pa. 156. 

44 C.J. p 135 note 61. 

96. Mo.—^Vlemow v. Carthage, 123 
6.W. 67,189 Mo.App. 276. 

44 C.J. p 136 note 62. 

97. N.Y.—Clarke Contracting Co. v. 
New York, 170 N.Y.S. 136, 182 App. 
Dlv. 835, reversed on other grounds 
128 N.E. 241, 229 N.Y. 418. 

44 C.J. p 186 note 68. 

98. Ind.—State v. Marlon Light, etc., 
Co.. 92 N.E. 781, 174 Ind. 622. 

N.Y.-^larke Contracting Co. v. New 
York, 128 N.E. 241, 229 N.Y. 418. 

99. Mass.—^Babcock Coal Co. v. City 
of Boston, 22 N.E.2d 97, 803 Mass. 
618. 

Tenn.—^Boyer Fire Apparatus Co. v. 
Town of Bruceton, 66 S.W.2d 210, 
16 Tenn.App. 143. 

W.Va—^Whittaker v. Huntington, 107 
S E. 131, 88 W.Va. 422. 

Acceptanoe of goods sold 

Where coal was sold to city under 
contract providing that if any of the 
coal furnished was subject to rejec¬ 
tion, dealer could remove coal at his 
expense and replace It with other 
coal satisfactory to city's fuel chem¬ 
ist or accept in full compensation 
such as the fuel chemist decided 
ought to be paid for coal delivered, 
and coal was retained and used by 
city without objection, coal was ac¬ 
cepted and city could not avoid pay¬ 
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ment altogether on ground that coal 
did not conform to the contract; and, 
where dealer intentionally substitut¬ 
ed coal agreed to be furnished city 
under written contract and coal was 
all retained and used by city without 
objection, statute making special re¬ 
quirements for contracts which were 
complied with did not prevent appli¬ 
cation of sales act to contract so as 
to permit recovery for something 
other than the exact performance of 
the contract according to Its terms.— 
Babcock Goal Go. v. Glty of Boston, 
22 N.E.2d 97, 308 Mass. 518. 

3L Wash.—^Brougham v. City of Se¬ 
attle. 76 P.2d 1013, 194 Wash. 1. 

44 G.J. p 186 note 66. 

Ckintract for wateip supply 

A town was not required to pay 
compensation for making pumping 
tests of a well which was being 
drilled for the town under contract 
and whldh the town had option to re¬ 
ject If well did not produce fifty gal¬ 
lons per minute, under standard 
twelve-hour test, where well pro¬ 
duced between twenty-five and thirty 
gallons per minute under the test 
and was not accepted by the town, 
and contract provided that nothing 
should be paid for fiow of water un¬ 
less amount of water was sufficient¬ 
ly strong to Justify use for the de¬ 
sired purpose and tests were made 
not at the request of the town but 
merely for lnform6>tion of the drill¬ 
er as to progress of the work.—Gar- 
penter v. Town of Gate Glty, 40 S.E. 
2d 268, 185 Vfiu 734. 

Xhapxdloahle condlttons 

Section of city administrative code 
prohibiting final payment on con¬ 
tract for work or construction until 
officer In charge thereof furnishes 
certificate of completion of contract 
IS inapplicable to contract for sup¬ 
plies.—Gompound Products Gorportu- 
tlon V. City of New York, 89 N.Y.S. 
2d 862, 265 App.Div. 611. 
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that a statute giving a municipal board jurisdic¬ 
tion under certain conditions to determine whether 
or not a contract has been breached does not de¬ 
prive the court of jurisdiction to determine the ex¬ 
istence of the statutory conditions ;2 that a breach 
of contract is not nullified or affected by a subse¬ 
quent conditional offer to perform by the defaulting 
party.® 

§ 1023. Waiver and Estoppel 

Contractual conditions or matters Incidental to per¬ 
formance or breach of a municipal contract are subject 
to waiver or estoppelp but statutory requirements may not 
be waived. 

While statutory requirements with respect to the 
performance of municipal contracts may not be 

I. RIGHTS ANB REMEDIES 

§ 1024. Of the Contractor 

a. In general 

b. Defenses; set-off and counterclaim 

c. Time to sue and limitations 

d. Pleading 

e. Evidence 

f. Trial; judgment 

g. Damages; amount of recovery 

a. In General 

Subject to statutory variations, the rights and rem¬ 
edies of one who contracts with a municipal corporation 
are, In general, governed by the rules of contracts. 

While, as discussed supra § 1022, a municipal cor¬ 
poration is liable for breach of its contracts, a con- 


waived or departed from for the accommodation 
of either party,^ the merely contractual conditions 
or matters incidental to performance or breach are 
subject to waiver® and estoppel,® as where a con¬ 
tractor proceeds with the performance on the basis 
of erroneous specifications which he knows to be 
erroneous or acquiesces in the city’s computation 
of his compensation,® or construction of the con¬ 
tract;® or binds himself by contract to assume the 
risk of loss from the acts or conditions alleged as 
the breach^® or to abide by the decision of an archi¬ 
tect, engineer, or other arbiter named,except 
where it is so patently erroneous as to amount to 
bad faith or where the city has inspected and 
accepted goods purchased from the contractor,^® or 
has failed to enforce contract provisions.^^ 

ON MUNICIPAL CONTRACTS 

tractor has no right of action against the city for 
breach of a contract beyond the powers of the city 
or of its officers, boards, or committees to make.^® 
A contractor cannot predicate a right of recovery 
for expenditures which he has made in advance of 
the consummation of his contract on the assumption 
that his offer would be accepted,l® nor can he pred¬ 
icate any rights on the alleged binding force of a 
conditional contract in advance of the perform¬ 
ance of the condition merely because a court had is¬ 
sued a writ of mandamus directing the mayor to 
sign the contract.!"^ Likewise a contractor does not 
have such a vested right in a special assessment as 
to prevent its impairment by subsequent legisla- 
tion.i® 


a. U.S.—^National Surety Co. v. St. 
IjouIs, Mo.. 200 F. 387, 118 C.C.A. 
639. 

44 C.J. P 136 note 67. 

8 . Conn.—^Brldgreport v. ^tna In- 
demn. Go., 106 A. 680. 106 Conn. 
277. 

C Mass.—^Bay State St R. Co. v. 
Woburn, 122 N.E. 2i68. 2S2 Mass. 
201 . 

44 G.J. p 136 note 71. 

5. Ark—Mena v. Tomlinson, 176 S. 

W. 1187. 118 Ark. 166. 

44 C.J. p 136 note 72. 

e. Mich.—Schliess v. Grand Rapids. 

90 N.W. 700, 131 Mich. 62. 

N.Y.—^Kennedy v. Now York, 91 N.Y. 
S. 262. 99 App.Div. 688. 

7. N.Y.—General Valuations Co. v. 
City of Niagara Falls. 1 N.Y.S.2d 
880, 263 App.Div. 166. modified on 
other grounds 16 N.E.2d 802, 278 
N.Y. 273. 

44 CLJ. P 136 note 74. 


& N.Y.—Brockway v. Utica. 130 N. 

Y.S. 1013. 146 App.Div. 170. 

44 ax p 136 note 76. 

9. N.Y.—E. E. Smith Contracting 
Co. V. New York, 204 N.Y.S. 289. 
209 App.Div. 271, modified on other 
grounds 148 N.E. 666, 240 N.Y. 
491. 

10 . Colo.—Sterling v. BCurd, 98 P. 
174. 44 Colo. 436. 

11. N.Y.—New York v. Palladlno. 
131 N.Y.S. 807. 146 App.Div. 860. 
affirmed 101 N.E. 1097, 208 N.Y. 
664. 

12. N.Y.—E. H. Smith Contracting 
Co. V. New York. 148 N.E. 666, 240 
N.Y. 491. 

lA. La.—Acme Lumber Co. v. New 
Orleans, 69 So. 739. 137 La. 899. 

14. Ark.—^Mena v. Tomlinson, 176 0. 

W. 1187, 118 Ark. 166. 

OkL—Oklahoma City v. Derr, 235 P> 
2d8,109 Okl. 192. 
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15. Iowa.—Connolly v. Des Moines, 
204 N.W. 284. 200 Iowa 97. 

44 C.X p 140 note 23. 

Where there was no ordinance an^ 
thorlslng pesfomiaiLoe of contract 
municipality was not liable for con¬ 
tract's abandonment on ground that 
it obligated Itself to pass ordinance. 
—Selby V. VlUape of Winfield, 266 
nLApp. 67. 

Action for oonvandon of supplies, 
praying for money Judgment does 
not lie against village contracting 
for supplies without authorization or 
advertising for bids.—^Ludwig Hom- 
mel A Co. v. Incorporated Village of 
Woodsfield, 171 N.E. 23. 122 Ohio St 
148. 

16b Or.—^National Fire Alarm Co. r. 

Portland, 117 P. 286, 69 Or. 409. 

44 ax p 140 note 26. 

17. N.Y.—^Lighten v. Syracusei, 81 N. 
. m 4!64, 188 N.Y. 499. 

44 C.X p 140 note 27. 

18. IlL—Palmer v. DanviUe, 46 N. 
E. 629, 166 IlL 48. 
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The proper filing of a claim may, by statute or 
charter, be made a condition precedent to an action 
against the municipal corporation.^® Some stat¬ 
utes or charter provisions, however, have been held 
not to apply to actions on contract®® for unliquidat¬ 
ed damages.®^ Under some statutes in the case of 
actions on the contract a claim need not be pre¬ 
sented,®® but, where the claim is for damages aris¬ 
ing out of a breach of the contract, the claim must 
be presented.®® Suit on a claim against a munici¬ 
pality within the time prescribed for presentation of 
claims has been held sufficient.®^ 

Fire districts, where regarded as neither corpo¬ 
rations nor quasi-corporations, are not jural persons 
subject to suit on contracts, but recovery must be 
sought against the officials of such a district in 
their capacity as such.®® 

Remedies. The remedies open to contractors who 


can establish their right to recover under municipal 
contracts include an action to recover damages for 
breach of contract;®® assumpsit, general or special, 
to recover the sum justly due from the municipality, 
on the facts of the case;®^ and replevin or detinue 
to recover chattels delivered under a void con¬ 
tract,®® or trover to recover their value,®® although 
it has been held that the property of a municipal 
corporation necessary and in actual use in the ex¬ 
ercise of its proper municipal functions cannot be 
seized under a writ of replevin.®® 

Where the contract is invalid, but the municipal¬ 
ity has received or retained goods or services there¬ 
under, recovery may be had on quantum meruit®^ 
or quantum valebat,®® or for money had and re¬ 
ceived,®® although the contractor may not recover 
on the contract® 4 The municipality may be liable 
for the reasonable rental value of property it has re- 


19. Utah,—^Thomas ES. Jeremy Es¬ 
tate V. Salt Lake City. 49 P.2d 405. 
87 Utah 370. 

sa Fla.—Webb v. Hlllsborouali 
County. 176 So. 874, 128 Fla. 471. 
Tex.—Oeo. L. Simpson & Co. v. City 
of Lubbock, Clv.App.. 17 S.W.2d 
168, error dismissed. 

44 C.J. P 1466 note 9. 

Atnendmeirt of notice where notice 
not xegnlred 

Where plaintlfl’s action against 
city was in contract, his motion to 
amend notice of claim so an to In¬ 
crease amount sought and to correct 
period of time affecting amount as- 
sertedly due and for leave to serve 
amended complaint to conform to the 
proposed amended notice was re¬ 
quired to be denied, since statute au¬ 
thorizing amendment of such notice 
applies only to tort actions.—Crow¬ 
ley V. City of New York. 70 N.T.S.2d 
383. 189 Mlsc. 170. 

Interest 

Judgment on claim filed with comp¬ 
troller Is not vitiated because Inter¬ 
est, added to principal recovered 
brought total beyond emount In no¬ 
tice.—^Brooklyn Public Library v. 
City of New York, 226 N.Y.S. 491, 222 
App.Dlv. 422. affirmed 166 N.E. 179, 
250 N.Y. 495, reargument and amend¬ 
ment of remittitur denied 168 N.E. 
488, 261 N.Y. 589. 

91. N.C.—Sugg V. Greenville. 86 S.E. 
695, 169 N.C. 606. 

99. U.S.—City of Seattle v. Puget 
Sound Power & Light CO.. C.G.A. 
Wash.. 16 F.2d 794. certiorari de¬ 
nied 47 8.Gt. 466. 273 U.S. 762. 71 
L.Ed. 874. and Puget Sound Power 
& Light Co. V. City of Seattle. 47 
S.Ct 468. 278 U.S. 763. 71 L.Ed. 
874. 

44 C.J. p 1464 note 4 [bj. 


23. Wash.—^Perkins v. South Bend, 
233 P. 665. 133 Wash. 349. 

44 C.J. p 1464 note 4 [b]. 

a4b Ala.—^Town of Linden v. Amer^ 
Ican-La France & Foamite Indus¬ 
tries. 167 So. 548, 232 Ala. 167. 

25. U.S.—Hellawell v. Grafeld, D.C. 
N.Y., 22 F.Supp. 765. 

20. Conn.—^Leventhal v. Town of 
Stratford, 4 A.2d 428. 125 Conn. 
216. 

44 C.J. P 140 note 31. 

27. Ala.—Jefferson County v. 
O'Gara, 195 So. 277, 239 Ala. 3. 

Fla.—^Moore v. Spanish River Land 
Co.. 169 So. 673. 118 Fla. 549. af¬ 
firmed Town of Boca Raton v. 
Moore, 166 So. 279. 122 Fla. 350— 
City of Punta Gorda v. Eureka 
Fire Hose Mfg. Co., 168 So. 128, 117 
Fla. 614. 

111.—Euzlere v. Highway Com'r of 
Town of Rockville, 260 IlLApp. 29. 
affirmed 178 N.E. 897. 846 Ill. 131. 
Mich.—^Waterman-Waterbury Co. v. 
School Dlst. No. 4 of Cato Town¬ 
ship, 150 N.W. 104, 183 Mich. 168. 
Pa.—Automatic Voting Machine Corp. 

V. Wltkin. 64 PaDist. & Co. 071. 

44 CJ. p 141 note 33. 

Dlsttootton botwaen actions 

An action on a contract Is to be 
distinguished from an action to re¬ 
cover value of moneys, services, or 
goods which have been accepted by a 
municipality where there Is no pro¬ 
hibitory statute involved.—Shulse v. 
City of MayvUle, 271 N.W. 643, 223 
Wis. 624. 

28. Ala.—General Electric Co. v. Ft. 
Deposit, 66 So. 802, 174 Ala. 179. 

44 C.J. p 141 note 84. 

29. Gcl—J effersonville v. Cotton 
States Belting, eto.. Go., 118 S.E. 
442, 80 Ga.App. 470. 
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30. N.J.—Guttenberg v. Thomas. 96 
A. 732, 88 N.J.Law 60. 

31. Anz.—^Town of Holbrook t. 
Glrand, 80 P.2d 695, 62 Anz. 291, 
118 A.L.R. 1203. 

Pa.—^Township of Luzerne v. Fayette 
County. 199 A. 327. 330 Pa 247— 
In re Upper Darby Tp.. 61 PaDlst. 
& Co. 88. 82 DeLCo. 822. 36 Mun.L. 
R. 269. 

32- Pa—^Township of Luzerne v. 
Fayette County, 199 A. 827, 330 Pa 
•247—^In re Upper Darby Tp , 61 Pa 
Dlst. & Co. 88. 82 DeLCo. 322. 36 
Mun.L.Rw 269. 

33. Pa—Township of Luzerne v. 
Fayette County. 199 A. 827, 330 Pa 
247—^In re Upper Darby Tp, 51 Pa 
Dist. & Co. 88. 32 DeLCo. 322. 35 
Mun.L.R. 259. 

S.C.—U. S. Rubber Products v. Town 
of Batesburg, 190 6.E. 120, 183 S. 
C. 49. 110 AL R. 144. 

Creation, of debt 

Action against municipality for 
goods or money had and received 
stands on Judicial conception that 
municipality's use of goods or mon¬ 
ey of another creates debt which is 
valid. If debt Is not repugnant to con¬ 
stitution or statute law that such 
debt shall not be contracted by mu¬ 
nicipality. or only In a certain man¬ 
ner; and a debt for goods or money 
had and received for benefit of mu¬ 
nicipality Is valid If debt was creat¬ 
ed for goods of another used by mu¬ 
nicipality for legitimate corporate 
purposes authorized by law.—U. S. 
Rubber Products v. Town of Bates¬ 
burg, 190 S.E. 120, 188 S.C. 49. 110 
AL.R. 144. 

34. Pa.—Township of Luzerne v. 
Fayette County. 199 A 827. 330 Pa. 
247—In re Upper Darby Tp.. 61 Pa. 
Dlst. & Co. 88. 88 Del.Co. 322. 86 
Mun.L.R. 269. 
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ceived and used under an invalid contract.35 A mu¬ 
nicipality is not liable on quantum meruit for bene¬ 
fits under an ultra vires contract where the contract 
is contrary to public policy or is prohibited.^® 
Where a contractor’s claim is an equitable one, be¬ 
cause the contract was unauthorized, it has been 
held that he may recover only in the manner pro¬ 
vided by charter.®*^ 

Mandamus also lies when the municipality, or any 
officer or board thereof, is refusing or culpably neg¬ 
lecting to perform a ministerial duty owing to the 
relator, such as signing®® or certifying®® the con¬ 
tract, or levying a tax,40 or compelling the officer to 
whom that duty is assigned by the contract to pass 
on the contractor's claim for extra work,4i or mak¬ 
ing and delivering a warrant against an appropria¬ 
tion or other special fund,^® and it is the appropriate 
remedy to compel action on the part of administra¬ 
tive officers of the city for failure to pay any debts 
incurred by them in their official capacity ;4® but, 
where funds have been appropriated or set aside, 
the remedy is an action at IzlwM Where under the 
statute a state commission has authority to make 
contracts binding on the city, the contractor’s rem¬ 
edy for breach of such a contract is an action for 
damages against the city, and not mandamus against 

L 


the commission.^® 

When the remedy at law is inadequate, equity af¬ 
fords relief by specific performance,^® or, when ir¬ 
reparable injury is threatened, by iiijunction,^'^ and, 
where the contract is void, he may be permitted in a 
suit in equity, to recover back his property and com¬ 
pensation for its use.^® In equity a contractor may 
also compel the application of a special fund to the 
payment of his claim where such fund is impressed 
with a trust for such purpose.^® 

In a proper case the contractor may have an ac¬ 
counting and judgment against the city for the 
amount found to be due®® or he may enforce his 
vendor’s lien by sale of property sold and in pos¬ 
session of the city;®l but he is not entitled to a 
lien on a fund held by the city for a special purpose 
foreign to the scope of his own contract,®® nor, in 
some jurisdictions, can he enforce a lien on any 
property dedicated to public use.®® 

Election of remedies. Where no election of rem¬ 
edies is required, a contractor who has declared on 
both an express and implied contract cannot be re¬ 
stricted to a recovery on the express contract.®^ 

Venue. An action may be brought against the 
city in the county where the obligation is to be per- 


35. Ark.—City of Little Rock v. 
White Go., 103 S.W.2d 58. 198 Ark. 
837. 

36. Va.—City of Bristol v. Dominion 
Nat. Bank, 149 S.B. 632, 153 Va. 71. 

Prohibited contracts 

City, entering into contract to ex¬ 
empt property from taxes In consid¬ 
eration for subdividing tract, is not 
liable to property owners on quantum 
meruit for cost of improvements, 
where the contract was prohibited 
by constitutional provisions.—City 
of Bristol V. Dominion Nat. Bank, su¬ 
pra. 

37. N.T.—Grand Central Cadillac 
Renting Corporation v. City of Now 
York, ST'S N.Y.S. 786, 153 Misc. 681. 

3& Cal.—Gnekow v. Stockton, 235 P. 
992, 195 Cal. 757—Williams v. 

Stockton, 235 P. 986, 195 Cal. 743. 

39. N.Y.—People v. Prendergast, 163 
N.Y.S. 583, 99 Misc. 8, affirmed 163 
N.Y.S. 1128, 177 App.Div. 928, re¬ 
versed on other grounds 116 N.E. 
1068, 220 N.Y. 725. 

40. Mont.—State v. Helena, 63 P. 
99, 24 Mont. 521—State v. Great 
Falls, 49 P. 16, 19 Mont. 618. 

41. N.Y.—^People v. Craven, 104 N.E. 
922, 210 N.Y. 443. 

42. Idaho.—Wycoif v. Strong, 144 P. 
341, 26 Idaho 602. 

43: Mo.—^Bell v. City of Fayette, 28 
S.W.2d 856. 825 Mo. 75. 


N.Y.—^Nunziato v. City of White 
Plains. 7 N.YS.2d 831, 255 App.Div. 
885. 

44 C.J. p 141 note 44. 

To compel assessment or appropzla.. 
tlon 

Before an action can be maintained 
for payment of an obligation which a 
city, pursuant to statutory authority, 
has lawfully incurred in advance, to 
be paid for out of funds subsequent¬ 
ly to be set aside and gathered to¬ 
gether following an appropriation or 
special assessment, the body re¬ 
quired to levy the emsessment or ap¬ 
propriate the money must be man- 
damused to provide the funds out of 
which payments may be had.—Brook¬ 
lyn Public Library v. City of New 
York, 226 NY.S. 491, 222 App Div. 
422, affirmed 166 N.E. 179, 250 N.Y 
495, reargument and amendment of 
remittitur denied 168 NE. 438. 251 
N.Y. 689. 

44. N.Y.—^Brooklyn Public Library 
V. City of New York, supra. 

45. N.Y.—^Davidson v. White PleJns, 
90 N.E. 825, 197 N.Y. 266. 

46. Wis.—Oconto Electric Co. v. 
City of Oconto, 169 N.W. 293, 168 
Wis. 165. 

44 C.J. P 141 note 47. 

Bzeaoh of contract by dty to col¬ 
lect garbage and deliver it to plain¬ 
tiff did not Justify resort to equity 
for specif.c performance, the remedy 
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at law being adequate.—Syracuse 

Reduction & Mfg. Co. v. City of Syra¬ 
cuse, 169 N.Y.S. 218, 172 App.Div. 

224. 

47. U.S.—^Monett Electric Light, 
etc., Co. v. Monett, C.C.Mo., 186 F. 
360. 

44 C.J. p 141 note 48. 

48. U.S.—^American La France & 
Foamite Industries v. City of 
Floydada, D.C.Tex., 15 F.Supp. 390, 
modified on other grounds, C.C.A., 
City of Floydada v. American La 
EYance & Foamite Industries, 87 
F.3d 820. 

49. N.Y.—Swift V. New York, 83 N. 
Y. 628. 

53. U.S.—^Destructor Co. v. Atlanta, 
D.CGa., 219 F. 996. 

Mo.—Bell V. City of Fayette, 28 8. 
W.2d 356, 826 Mo. 75. 

51. Ky.—^Bardwell v. Southern En¬ 
gine, etc. Works, 113 S.W. 97, 130 
Ky. 222, 20 L R A.,N.S., 110. 

44 C.J. p 141 note 61. 

58. U.S.—Vilas V. Manila, Philip¬ 
pine, 31 S.Ct. 416, 230 US. 345, 55 
L.Ed. 491. 

44 C.J. p 141 note 62 

53. L€l—^A merican-La France & 
Foamite Industries v Town of 
Winnfield, 168 So. 293, 184 La. 1043. 

54w Mmn.—^Lalrd Norton Ye^-ds v. 
Rochester, 184 N.W. 644, 117 Minn. 
114, 41 L.R-A.,N.S.. 473. 
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formed, even ithough such county is other than 
the one in which it is situated.^^ 

Parties. The general rules as to proper and nec¬ 
essary parties in civil actions apply.®^ 

b. Defenses; Set-Off and ConnteTclaim 

A municipal corporation, In an action arising out of 
a municipal contract, may Interpose any defense appro¬ 
priate to the nature of the action and the facts of the 
case, and In a proper case may urge a set-off or counter¬ 
claim. 

In actions on, or arising out of, contracts, a mu¬ 
nicipal corporation may avail itself of any defense 
appropriate to the nature of the action and the facts 
of the case.B^ It is no defense, where plaintiff seeks 
merely to collect an indebtedness, that others also 
claim that the city is indebted to them.^^ In ac¬ 
tions on municipal contracts a city may rely on the 
defenses of ultra vires unless precluded by some 
consideration of public interest or policy.®^ A stat¬ 
ute limiting rates to be charged for a public utility 
cannot be set up as a defense in an action on a con¬ 
tract to recover at a higher rate where the service 
rendered under the contract is different from that 


referred to in the statute, the statutory service be¬ 
ing one only of many nonseparable items included 
in the contract.®^ Mere irregularities in execution 
of a contract of purchase have been held not suf¬ 
ficient to defeat recovery of the purchase price,®® 
and invalidity of the contract is insufficient as a de¬ 
fense in an action on the common counts for goods 
sold and delivered and on account stated.®® 

Laches; estoppel. When the state of facts is 
such that a private corporation could not urge lach¬ 
es as a defense to an action against it, a municipal¬ 
ity may not do so.®® The doctrine of estoppel has 
been successfully applied in some cases to prevent 
the setting up of an omission to certify the contract 
as a defense;®® but where the municipality was 
wholly without power to make the contract sued on 
it is not estopped to deny liability.®® The fact that 
a municipality has made an appropriation does not 
estop it from pleading fraud in the performance of 
the contract®^ 

In an action on implied contracts for goods or 
services accepted by the city, it is no defense that 
the city made no actual use of them,®® or that the 


SB, Mont^Lillla v. City of Big Tim¬ 
ber, 62 P.2d 219, 103 Mont. 206. 

44 C.J. p 14fl note 66. 

66% Tes.—^Talioka v. Jackson, 276 S. 
W. 662. 115 Tex. 89. 

67. Proper parties plalntUF 
The persons with whom a munici¬ 
pal corporation made a certain con¬ 
tract were the proper parties plain¬ 
tiff In an action arising out of such 
contract and not a corporation con¬ 
templated by such contract.—Peo¬ 
ple's Pass. R. Co. V. Memphis, Tenn., 
16 fl.W. 978. 

Proper parties defendant 
Where an action is brought on a 
contract made by an authorized offi¬ 
cer or agent of a municipality, the 
municipality and not the officer or 
agent should be made defendant.— 
Bumll V. Boston, C.C.Maas., 4 F.Caa. 
No.2.198, 2 Cliff. 690. 

Znteiventlon 

In action against city to recover on 
a contract assigned to plaintiffs, mo¬ 
tions of claimants against city that 
action be consolidated with their ac¬ 
tions or that claimants be allowed to 
intervene would be denied where 
claimants did not show when their 
Judgments against city were recov¬ 
ered and failed to show that claim¬ 
ants had any rights which defeated 
plaintiff’s rights as assignees.— 
Grossman v. City of New York, 66 N. 
Y.S.2d 263. 188 Mlsc. 256. 
lUsJolader of parUes 
Where tlie charter powers of a city 
and of the dispensary commissioners 
of the city constituting a separate 


municipal corporation do not author^ 
Ize a Joint contractual undertaking 
of the two corporations, but, on the 
contrary, the charters make such an 
undertaking inconceivable, a com¬ 
plaint against the two corporations 
on a Joint contractual liability states 
no cause of action against them.— 
Columbiana v. Kelley, 55 So. 52i6, 172 
Ala 336. 

68. XUegaUty 

U.S.—^Edison Electric Co. v. Fass/- 
dena, Cal., 178 F. 425, 102 aC.A. 
4(U. 

Ga—^Dawson v. Dawson Waterworks 
Co., 32 S.E. 907. 106 Ga 696. 

Pnaud or oollusloxL between contrac¬ 
tor and munlolpal anthorltles 
Wls.—^Herman v. Oconto, 76 N.W. 

864, 100 Wls. 391. 

44 C.J. p 141 note 62. 

Statute of ftands 

N.C.—Wade v. Newbem, 77 N.C. 460. 

59. N.Y.—Grossman v. City of New 
York. 66 N.Y.S.2d 863, 188 Mlsc. 
266. 

60. N.J.—^New Jersey Cent. R. Co. v. 
Jersey City, 111 A. 645, 92 N.J.Eq. 
100. affirmed 116 A. 925, 93 N.J. 
Eq. 207. 

44 C.J. p 142 note 67. 

Debt limit 

The corporation may set up that 
the alleged obligation was incurred 
In violation of a constitutional provi¬ 
sion fixing a debt limit—Whigham v. 
Gulf Refining Co., 98 S.E. 238, 20 Ga. 
App. 427. 

61. N.Y.—Kings County Lighting 
Co. V. New York, 162 N.Y.S. 681, 
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176 APP.D1V. 175. affirmed 116 N.E. 
1055, 221 N.Y. 500. 

44 C.J. p 142 note 74. 

62. Ark.—City of Ft Smith v. U. S. 
Rubber Co., 42 S.W.2d 1004, 184 
Ark. 588. 

63. Fla—City of Punta Gorda v. 
Eureka Fire Hose Mfg. Co., 158 So. 
128, 117 Fla. 614. 

64. U.S.—American La France & 
Foamlte Industries v. City of 
Floydada, D.C.Tex., 16 F.Supp. 390, 
modified on other grounds, C.C.A., 
City of Floydada v. American La 
France & Foamlte Industries, 87 
F.2d 820. 

65. N.Y.—^Beckwith v. New York, 
106 N.Y.S. 175, 121 App.Dlv. 462. 

44 C.J. p 142 note 72. 

6 & Ohio.—Schumacher Stone Co. v. 
Village of Columbus Grove, 67 N. 
R2d 251, 73 Ohio APP. 557. 
Contract of purchase 
Where a contract to purchase 
goods was executed in a manner not 
In accordance with statutory require¬ 
ments, and hence was not binding on 
the city, the city notifying the seller 
that the purchase order was canceled, 
but accepting goods already shipped 
and paying therefor,, was not es¬ 
topped to set up Irregularities In ex¬ 
ecution of the contract.—^West Vir- 
gmla Coal Co. of Missouri v. City of 
St. Louis, 26 S.W.2d 466, 824 Mo. 968. 

67. Pa.—^Lewls v. Philadelphia, 8 
Phila 267. 

68 . Ohio.—Owens v. Wilmington, 16 
Ohio App. 400. 
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officers or agents of the municipality were without 
authority to order or accept them,69 or that the 
services were incidental to the execution of an act 
alleged to be unconstitutional,^9 or that the works 
of the contractor constitute a public nuisance when 
they have never been properly declared to be so.^^ 

In an action of detinue to recover personalty sold 
under the condition that title should not pass until 
paid for in full, it is not a defense that the condi¬ 
tional sale was void, and the personalty had become 
affixed to the freehold.*^® 

Want of appropriation or funds. The fact that 
there are no funds for the pa 3 rment of a claim usu¬ 
ally constitutes no defense in an action against a mu- 
nicipality.*^® Where a creditor has agreed to ac¬ 
cept payment out of a particular fund, the corpo¬ 
ration may set up such agreement as a defense to 
an action to obtain a general money judgment,^^ 
but, where the contract contains an agreement by 
the city to create and maintain a fund to meet pay¬ 
ments due thereunder, its failure to do so cannot be 
set up as a defense in an action thereon against the 
city.76 In an action against a municipality to re¬ 
cover for the full amount of a contract, as damag¬ 
es for breach, it is no defense that payments were 
to be made in installments and that an appropria¬ 
tion has been made to cover the amount of the first 
payment only, and not for the full amount of the 
contract.'^6 Where a special fund has been misap¬ 
propriated, it has been held that the corporation 


cannot avoid liability,^^ but it has also been held 
that a failure of the contractor to protect himself 
against such dissipation by a timely action against 
the city may be set up as a defense.^6 

Set-off and counterclaim. In an action by a con¬ 
tractor against the city, the city may set off a judg¬ 
ment obtained by a third person against the city to 
recover for injuries resulting from the contractor’s 
negligence,*^9 and may also set off the expenses in¬ 
curred in defending the action by the third per- 
son.99 The contractor’s nonperformance may also 
be set up by the city as a basis for its own claim 
to recover damages against the contraotor.81 How¬ 
ever, in a suit on a contract to furnish data to the 
city for a specified purpose, if the city uses the 
data for a different purpose, its use thereof is 
gratuitous and it cannot counterclaim for damages 
for negligent inaccuracies^®* 

c. Time to Sue and Limitations 

Suits on contracts must be brought against a munici¬ 
pal corporation within the time prescribed by law. 

Actions against municipal corporations on con¬ 
tracts must be brought within the period of limi¬ 
tations provided by the statute.®® Some special 
statutes of limitations have no application to ac¬ 
tions on contracts.®^ The municipality may limit 
the time to sue on a contract by provisions in the 
contract itself.®® Where the due date of a mu¬ 
nicipal obligation is fixed by the contract, the time 
for bringing suit is counted from the due date.®® 


69. S.C—^U. S. Rubber Products v. 
Town of Batesburg, 190 S.E. 120, 
188 S.C. 49. 110 A.L..R. 144. 

TO. 111.—^Fahey v. Bloomington, 109 
N.E. 292. 268 111. 386. 

44 C.J. p 142 note 76. 

71. Iowa.—^Davenport Gas Light, 
etc., Co. V. Davenport, 13 Iowa 229. 

72. Ala.—-General Electric Co. v. FL 
Deposit, 56 So. 802, 174 Ala. 179. 

73. Iowa.—^Midwest Securities Corp. 
V. Des Moines, 202 N.W. 665. 200 
Iowa 246. 

44 C.J. p 1468 note 76. 

74. Cal.—^Meyer v. San Francisco, 
88 P. 722, 150 Gal. 131, 10 L.RA., 
N.S., 110. 

S.J>. —^Bankers’ Trust, etc.. Bank v. 
Anamoose, 200 N.W. 103, 51 N.D. 
596. 

75- Cal.—^Marln Water, etc., Co. v. 
Sausalito. 143 P. 767, 168 Cal. 587. 

76. Pa.—^Hallock v. Lebanon, 64 A. 
362, 216 Pa. I. 

77. Mich.—^Lansing v. Van Gorder, 
24 Mich. 466—Chaffee v. Granger, 6 
Mich. 51. 

78. Ala.—Camden v. Fairbanks, 86 
Go. 8 . 204 Ala. 112. 


79. N.T.—-Murphy v. Yonkers. 116 N. 
Y.S. 691, 131 App.Div. 199, modified 
on other grounds 107 N.E. 267, 213 
N.Y. 124, L.R.A.1915F 698. 

80. N.Y.—^Murphy v. Yonkers, su¬ 
pra. 

81. Pa.—Consolidated Dressed Beef 
Co. V. Philadelphia, 91 A. 367, 245 
Pa. 268. 

44 C. J. P 142 note 87. 

88. U.S.—Scofield Engineering Co. v. 
City of Danville. D.C.Va.. 35 F. 
Supp. 668, affirmed, CC.A, 126 F.2d 
942. 

83. Computatloa. of period 
Where by statute plaintiF Is stayed 
from bringing any action for a des¬ 
ignated period In order to give the 
municipal comptroller time in which 
to pay or reject the claim, such peri¬ 
od is not part of the time for com¬ 
mencement of action within the stat¬ 
ute of limitations, but the comptrol¬ 
ler does not have power further to 
extend the time for commencing ac¬ 
tion.—Woodcrest Const. Co. v. City 
of New York, 67 N.Y.S.2d 498, 186 
Misc. 18. 

Two years after aoomal of canse of 
I aotloiL 

I Minn.—Thornton v. East Grand 
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Forks, llg IT.W. 834, 106 Ulnn. 238. 
N.C.—^Moore v. City of Charlotte, 167 
S.E. 380, 204 N.C. 37. 

The omission of the words "and not 
thereafter” from a statute providing 
that actions on contract shall be 
commenced within a specified time 
after the cause of action accrues 
does not extend the time for bringing 
such actions, although a provision 
fixing a time for bringing an action 
for a tort contains the words quoted 
above.—Thornton v. East Grand 
Forks, 118 N.W. 834, 106 Minn. 233. 
Tailing limitations 

Two-year limitation on contract ac¬ 
tion against city was not tolled by 
small payment to plaintiff eighteen 
months after cause accrued, where 
plaintiff had presented no claim un¬ 
der statute.—Moore v. City of Char¬ 
lotte, 167 S.E. 880, 204 N.G 37.. 

84. N.Y.—Harms v. New York, 126 
N.Y.S. 477, 69 Misc. 316. 

85. Pa.—^Barber Asphalt Pav. Co. v. 
Erie. 52 A. 22, 203 Pa. 120. 

86. Ala.—^Town of Linden v. Ameri- 
can-La France & Foamlte Indus¬ 
tries, 167 So. 648, 282 Ala. 167. 
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d. Pleading 

■ (1) Declaration, petition, or complaint 

(2) Plea or answer and subsequent 

pleadings 

(3) Issues, proof, and variance 

(1) Declaration, Petition, or Complaint 

In actions or suits against a municipal corporation on, 
or arising out of, a contract, the declaration, petition, or 
complaint must allege all matters material to the plain¬ 
tiff's cause of action. 

In an action on a municipal contract, plaintiH 
must allege all matters material to his cause of ac- 
tion.87 Thus, it has been held that in an action 
against a city for annulment of a contract plaintiff 
must file with, and make a part of, the complaint a 
copy of the orders of the council making and an¬ 
nulling the contract.** In an action on a con¬ 
tract it has been held that plaintiff must allege that 
the contract sued on was made in the manner and 
form provided by statute,** but failure so to allege 
is no bar to recovery where the petition does not 
predicate recovery on the contract alone, but asks 
for recovery of the reasonable market value of 
property received and retained by the municipali¬ 
ty,** and, where the complaint is otherwise suffi¬ 
cient, it has been held not necessary to allege every 
step which led up to the making of the contract.*^ 
He must allege that the contract has been ratified 
by the electorate, where this is required,** and that 
indebtedness incurred was within constitutional lim¬ 
itations.** Where recovery can be had only on an 
express contract the contractor cannot recover by 
alleging merely a request of the city clerk, and that 
unsupported by allegation or proof of his authori¬ 
ty.® ^ Where the contract sued on provided for 
payment in installments in cash out of current rev¬ 


enues, the petition must allege that there were rev¬ 
enues 'to pay the installment sought to be collect¬ 
ed.** Where he relies on the implied ratification by 
the city of an unauthorized contract, in the absence 
of any express averment of the city's knowledge of 
the contract, he must allege facts showing such 
knowledge and inconsistent with any possible in¬ 
ference therefrom to the contrary.** If the con¬ 
tract was made with municipal agents, it is suffi¬ 
cient to allege that the municipality made the con- 
tract,*7 nor is it necessary, after alleging the exe¬ 
cution of the contract, further to set forth facts to 
establish the authority of the officer executing it.** 
In an action against a city on a contract which on 
its face is valid and within the scope of the general 
powers of the city, the declaration need not allege 
that the city had power to make the contract ;** nor 
need it negative the violation by the contractor of 
statutory restrictions or prohibitions relating to mat¬ 
ters of affirmative defense.^ Where a statute pro¬ 
hibits a city council from entering a contract which 
is not to go into full operation during the term for 
which all the members of the council were elected, 
plaintiff suing on a contract must allege facts show¬ 
ing that it did go into full operation during the 
term.* 

Performance of conditions. The contractor must 
allege the performance of all conditions precedent 
to the city's liability under the terms of the con¬ 
tract* unless under the facts as alleged the law rais¬ 
es a presumption in favor of performance.* 

(2) Plea or Answer and Subsequent Plead¬ 
ings 

The rules of pleading In civil actions generally apply 
to pleas or answers and subsequent pleadings In actions 


87. Declaration, petition, or conu 
lAalnt lield snflLolent 

Ohio.—^Toledo v Libbie, 19 Ohio Clr. 

Gt. 704, 8 Ohio Clr Dec. 689. 

Waah.—La France Fire Engine Co. v. 
Mt. Vernon, 87 P. 287, 38 P. 80, 9 
Wajsh. 142, 43 Am.S.R. 827. 
Pleading that would sncceesfiilly 
attack contract made by municipality 
of sixth class should contain aver¬ 
ments showing on face of pleading 
that contract was invalid, since every 
presumption Is to effect that contract 
was legally and honestly made.— 
Hencken v. City of Morgan Hill, 69 
P.2d 462. 21 Cal.App.2d 438. 

88. Ind.—^Terre Haute v. Lake, 43 
Ind. 480. 

89. Ala.—City of Gadsden v. Jones, 
160 So. 359, 227 Ala. 39S. 

44 C.J. p 142 note 91. 

90. Heb.—^Nebraska TeL Co. v. Red 
Cloud, 142 N.W. 534, 94 Neb. 6. 


91. Wash.—Norton v. Roslyn, 38 P. 
878, 10 Wash. 44. 

98. Ky.—^Harrodsburg v. Harrods- 
burg Water Co., 64 S.W. 658, 23 Ky. 
L. 956. 

Petition for speoULo performance 
of city's contract to sell land, not 
part of waterworks system, need not 
allege consent of voters.—Sayles v. 
City of Abilene, Tex.Clv.App., 290 S. 
W. 289, affirmed City of Abilene v. 
Sayles, Com.App., 295 S.W. 578. 

93. Okl.—^Layne-Westem Co. v. City 
of Depew, 59 P.2d 269, 177 Okl. 338. 

94. Ohio.—^McCormick v. Niles, 90 
N.E. 803, 81 Ohio St. 246, 27 L.R.A., 
N.S., 1117. 

95. Tex.—^V^aterworks Co. v. San 
Antonio, Clv.App., 48 S.W. 205. 

96- Neb.—Scott v. Lincoln, 178 N.W. 
203, 104 Neb. 646. 

97. Ind—^Rochester School Town v. 
Shaw, 100 Ind. 968. 
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9a Colo.—^Denver v. Bowen, 184 P. 
357, 67 Colo. 315. 

Ind.—^Laporte v. Ahlbom, 138 N.H. 
874, 191 Ind. 486. 

99. Fla — Corpns Jnxls quoted In 
Tampa Shipbuilding & Engineering 
Co. V. City of Tampa, 136 So. 468, 

462.102 Fla. 549. 

44 CJ. p 143 note 1. 

1. Fla.—Corpus Juris quoted In 
Tamx>a Shipbuilding & Engineering 
Co. V. City of Tampa, 136 So. 468, 

462.102 Fla. 549. 

N.Y.—^Molloy V. Briarcllff Manor, 112 
N.E. 429, 217 N.Y. 677. 

8 . Ohio.—^Browne v. Village of Rip¬ 
ley, 36 N.E.2d 50, 67 Ohio App. 
112 . 

a Ga.—Savannah v. Kops, 113 S.E. 

99, 28 Ga.App. 713. 

44 C.J. p 148 note 3. 

4. Cal.—^Marin Water, etc., Co. v. 

Sausahto, 143 P. 767, 168 Cal. 587. 
44 C.J. p 143 note 4. 
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against a municipal corporation on, or arising out of, 
contract. 

In an action against a municipal corporation on, 
or arising out of, a contract with it, the plea or an¬ 
swer must conform to the general rules governing 
such pleading.5 Unless plaintiff has anticipated the 
defense in his petition,® the city must plead affirm¬ 
ative defenses if it wishes to avail itself of them,*^ 
as, for example, the defense of ultra viresand if 
the statute, the violation of which constitutes an af¬ 
firmative defense, contains an exception from its 
operation, defendant in pleading the violation of 
the statute must negative the existence of condi¬ 
tions provided for in the exception.® A statute ex¬ 
cusing a municipality from filing an affidavit of de¬ 
fense in actions of assumpsit does not excuse plead¬ 
ing set-off when made part of the case against a 
plaintiff suing in assumpsit.^® 

Where the answer alleges that the contract sued 
on was executed before the taking effect of the 
ordinance authorizing it, judgment may be entered 
for defendant for failure of plaintiff to reply to the 
aiiswer.il 

(3) Issues, Proof, and Variance 

The rules as to Issues, proof, and variance have been 


applied In actions on, or arising out of, municipal con¬ 
tracts. 

A general denial of a municipal corporation in 
an action against it on an express or implied con¬ 
tract puts in issue only the allegations necessary for 
the maintenance of plaintiff’s case,i2 but not matters 
of affirmative defense.i® Where a contractor de¬ 
clares on a written contract only, he cannot recover 
on an implied contract.l^ 

e. Evidence 

The general rules of evidence In civil actions apply 
in actions or suits on, or arising out of, a municipal con¬ 
tract. 

The authority of a municipal corporation to ex¬ 
ecute a contract not void on its face will be pre¬ 
sumed,!® and, where a contract is under seal, it is 
presumed that the seal was attached by proper au¬ 
thority.!® Where the contractor makes out a prima 
facie cause of action by proving the contract, the 
authority of the city to make k, his performance 
under it, and the failure of the city to pay, the bur¬ 
den is on the city to prove the facts exempting or 
discharging it from liability thereon.!*^ Where per¬ 
formance by the contractor is denied and evidence 
is offered in support of such defense, the burden is 


5. Plea or aaswar hold snflioient 
Wls.—Herman v. Oconto, 76 N W. 

364, 100 Wis. 391. 

6 . Fla.—Tampa Shipbuildingr & En- 
Sineerins Co. v. City of Tampa, 136 
So. 458, 102 Fla. 549. 

Mo.—Gray v. Kansas City, Mo., 194 
S.W.2d 207. 239 Mo.App. 675. 

7. Fla.—Hunt v. State ex rel. Dun¬ 
dee Citrus Growers Ass’n, 163 So. 
83, 120 Fla. 753, 100 A.L R. 1336— 
Corpus Juris quoted In Tampa 
Shipbuilding^ & Engineering Co. v. 
City of Tampa, 136 So. 458, 462, 102 
Fla. 549. 

44 C.J. p 143 note 6. 

& Ill.—Chicago V. Peck, 63 N.E. 

711, 196 Ill. 260. 

44 C.J. p 144 note 7. 

9. Fla.— Corpus Jdrls quoted In 
Tampa Shipbuilding & Engineering 
Co. V. City of Tampa, 136 So. 468, 
462, 102 Fla. 549. 

N.Y.—Molloy v. BrlarclifC Manor, 112 
N.E. 429. 217 N.Y. 577. 

10. Pa.—Jackson v. City of McKees¬ 
port, 157 A. 472, 305 Pa. 198— 
Simon V. County of Allegheny, 
Com.PI., 87 Pittsb.Leg.J. 266, 63 
York Leg.Rec. 66. 

11. Or.—Grafton v. Sell wood, 82 P. 
1026, 24 Or. 118. 

12. Okl.—Tulsa V. Malloy. 231 P. 
256, 104 Okl. 281. 

Power of oounoll to oontraot 

In action for value of fire hose and 


other accessories had and received 
by municipality, general denial was 
sufflcient to require proof of allega¬ 
tion that town council had power 
under statute to equip and control 
fire department.—^U. S. Rubber Prod¬ 
ucts V. Town of Balesburg, 190 S.E. 
120, 183 S.C. 49, 110 A.L.R. 144. 

13. N.Y.—^Molloy v. Brlarcliff Man¬ 
or, 112 N.B. 429, 217 N.Y. 677. 

14. La.—Condran v. New Orleans, 
9 So. 31, 43 La.Ann. 1202. 

Tex.—City of Mission v. Eureka Fire 
Hose Mfg. Co., Com.App., 67 S.W. 
2d 455, error dismissed. 

15. Cal.—^Brown v. Pomona Bd. of 
Education, 37 P. 503, 103 Cal. 531. 

16- N.Y.—Sheeran v. City of New 
York, 283 N.Y.S. 457, 246 App Div. 
604. 

17. U.S.—^American La France Fire 
Engine Co., to Use of American La 
France & Foamite Industries v. 
Borough of Shenandoah, CCA.Pa., 
115 F.2d 866—Todd Dry Dock En¬ 
gineering & Repair Corporation v 
City of New York, C.CA.N.Y.. 64 
F.2d 490. 

Ga.—City of Alma v. Indiana Air 
Pump Co., 157 S.E. 376, 42 Ga.App. 
743. 

Ky.—^Fabric Fire Hose Co. v. City of 
Louisa, 69 S.W.2d 726, 263 Ky. 407. 
Mich.—^American La France & Foa¬ 
mite Industries v. Village of Clif¬ 
ford, 266 N.W. 596, 267 Mich. 326. 
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Mo—^Austm Western Road Machin¬ 
ery Co. V. City of New Madrid, 
App., 185 S.W.3d 850. 

Okl.—Board of Education of School 
Dist. No. 47% of Garfield County 
V. Jacobs, 272 P. 360, 134 Okl. 101— 
Oklahoma City v. Coombs, 257 P. 
295, 125 Okl. 194. 

44 C J. p 144 note 15. 

Prima facie case 

In action against municipality, 
plaintiff makes out prima facie case 
when he proves his performance and 
that debt is unpaid.—City of Heald- 
ton V. Blackburn, 37 P.2d 311, 169 
Okl. 357. 

Fraud in execution of contract 
with city is never presumed.—City of 
Healdton v. Blackburn, supra. 
HlegraUty 

Municipality, after proof of per¬ 
formance of contract, had burden of 
thereafter showing illegality in order 
to escape liability.—^Board of Educa^ 
tion of School Dist. No. 47% of Gar^ 
field County v. JaxKibs, 272 P. 360, 
134 Okl. 101. 

Ultra vires 

Unless the transaction is plainly 
outside the scope of the city’s power, 
the statutory authority will be pre¬ 
sumed and the defense of ultra vires 
must be pleaded and proved. 

Cal.—^Brown v. Pomona Bd. of Edu¬ 
cation, 87 P. 603, 103 Cal. 581. 

Okl.—Oklahoma City v. Coombs, 267 
P. 295, 126 Okl. 194. 
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on the contractor to prove a complete perform- 
ance.i8 Plaintiff has the burden of proving the ex¬ 
istence of a contract duly executed by the proper 
authorities pursuant to law^® and complete or sub¬ 
stantial performance.20 Where recovery is sought 
on quantum meruit, plaintiff must prove that the 
work done under an illegal contract was fairly and 
fully performed in good faith with benefit to the 
municipality.*! 

Admissibility. The general rules governing the 
admissibility of evidence are applicable to actions 
brought against the city by a municipal contractor, 
as, for example, that acts done or words written or 
spoken by municipal officers or agents are admissible 
if done or spoken by an officer or agent to whom the 
subject was committed** or in the line and scope of 


his official duty,** otherwise not ;24 that records kept 
by such officers in the performance of their official 
duties are admissible;** that parol evidence is not 
admissible to contradict or vary the terms of a writ¬ 
ten contract;** or that the evidence, in order to be 
admissible, must have reference to plaintiff's con¬ 
tract,*7 or to the conditions stipulated therein,** or 
must tend to prove the issues raised in plaintiff's ac¬ 
tion against the city.** Ordinances and by-laws 
may become material and competent evidence in 
suits on contracts of which they form a part.®* 

Sufficiency. The courts have fiassed on the suffi¬ 
ciency of evidence adduced to establish or refute 
the city's liability in these cases, holding particular 
evidence sufficient in some cases,®! and not sufficient 
in others.®* 


la Ill.—Slulcare v. Chicago. 172 Ill. 
App. 195, affirmed 36 S.Ct. 562, 241 
Xr.S. 660, 60 L..£kl. 1221 . 

19. Mo.—Openchaln-Boyer Co. v. 
Village of Mercer. App., 17 S.W.2d 
876. 

Okl.—Oklahoma City v. Miller. 122 
P.2d 807, 190 Okl. 287—Dowler v. 
State ex reL Prunty, 66 P.2d 1081, 
179 Okl. 532. 

Authority 

Plaintiff has been held to have the 
burden of proving that the person 
who entered into the contract with 
him had authority to bind the mu¬ 
nicipal corporation, 
ni.—Chicago Law Printing Co. v. 
Village of Justice, 24 N.E.2d 201, 
802 Ill App. 441. 

Okl.—Oklahoma City v. Miller, 122 
P.2d 807, 190 Okl. 287. 

Approval of agreemaiit 

In attorneys' action against city 
for breach of alleged contract of em¬ 
ployment, it was necessary to estab¬ 
lish that an agreement for the em¬ 
ployment of the attorneys as set 
out in the declaration was approved 
by the city council by ordinance, 
order, or resolve adopted at a valid 
meeting of the council, or that there 
was a subsequent ratification of such 
agreement under the same condl- 
tlona.<^Brann v. City of Ellsworth, 
19 A.2d 426, 187 Me. 316. 

Compllanoe with statutory and char¬ 
ter requirements 

Plaintiff suing city on contract for 
removal of snow from streets has 
burden of proving compliance with 
charter and statutory requirements 
prohibiting Incurring of llabiUties in 
excess of appropriations except in 
cases of extreme emergencies.— 
Continental Const. Co. v. City of 
Lawrence. 9 N.E.2d 560, 111 A.L.R. 
699, 297 Mass. 513. 

aOi N.T.—^Blanchard v. City of Sara¬ 
toga Springs. 271 N.Y.S. 673, 241 
App.I>lv. 193. 


Where x^laintlff relies on substan¬ 
tial paiformaaoe^ referee'a refusal to 
allow city credit on account of de¬ 
fective drainage system, Installed by 
contractors suing for balance due 
under contract for construction of 
fire station, because of city's failure 
to prove amount necessary to remedy 
defect, was erroneous, since the bur¬ 
den was on plaintiff to prove the ex¬ 
pense of supplying the omission.— 
Blanchard v. City of Saratoga 
Springs, supra. 

21. Fla.—Moore v. Spanish River 
Land Co.. 169 So. 673, 118 Fla. 549, 
affirmed Town of Boca Raton v. 
Moore, 165 So. 279, 122 Fla. 360. 

23. N.Y.—^Nelson v. New York, 6 
N.Y.S. 688, 1 Silv.Sup. 471. affirmed 
29 N.B. 814, 131 N.Y. 4. 

Wash.—^Hetherington-Berner Co. v. 
Spokane, 136 P. 484, 75 Wash. 660. 

23. N.Y.—^Nelson v. New York, 5 
N.Y.S. 688, 1 Silv.Sup. 471, affirmed 
29 N.E. 814. 131 N.Y. 4. 

24. Ark.—^Halbut v. Forrest City, 84 
Ark. 246. 

N.Y.—Baird v. New York, 96 N.Y. 
667. 

25. Mo.—St. Louis Gas Light Co. v. 
St. Louis, 86 Mo. 495. 

N.Y.—Nelson v. New York, 6 N.Y.S. 
688, 1 Silv.Sup. 471, affirmed 29 N. 
E. 814, 181 N.Y. 4. 

26. N.Y.—Allen v. Oneida, 104 N.E. 
920, 210 N.Y. 496. 

27. U.S.—Stonewall v. Stone, OkL, 
207 F. 640, 126 G.C.A. 189. 

44 C.J. p 144 note 24. 

2& U.S.—Philadelphia v. Welsbach 
St. Lighting Co., Pa., 218 F. 721, 
184 C.C.A. 399. 

44 C.J. p 144 note 26. 

29. Bvldenoa held admlasibla 

(1) In action against city for bal¬ 
ance due on open account, evidence 
of defendant that account included 
items for goods sold to persons not 
connected with city was Improperly 
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excluded.—City of Edinburg v. Ellis, 

Tex.Com.App.. 59 S.W.2d 99. 

(2) Other evidence held admissible 

see 44 C.J. p 144 note 26 [a]. 

30. Md.—Hagerstown v. Startzman, 
49 A. 838, 93 Md. 606. 

43 C.J. p 581 note 5. 

31. Conn.—Leventhal v. Town of 
Stratford, 4 A.2d 428, 125 Conn. 
215. 

Me.—^Brann v. City of Ellsworth, 19 
A.2d 426, 137 Me. 316. 

Mich.—Ward v. Village of Birming¬ 
ham, 247 N.W. 718, 262 Mich. 466. 

Neb.—Le Barron v. City of Harvard, 
267 N.W. 261, 127 Neb. 899, re¬ 
versed on other grounds 263 N.W. 
26, 129 Neb. 460, 100 A.L.R. 767. 

N.Y.—General Valuations Co. v. City 
of Niagara Falls, 16 N.E.2d 802, 
278 N.Y. 273—Bintz v. City of Hor- 
nell, 63 N.Y.S.2d 803, 268 App Div. 
742, affirmed 64 N.E.2d 654, 295 
N.Y. 628. 

Or.—^Winklebleck v. City of Porjlland, 
31 P.2d 637, 147 Or. 226. 

Wa3h—Brougham v. City of Seat¬ 
tle, 76 P.2d 1018, 194 Wash. 1. 

44 C.J. p 144 note 28 [a]. 

38, U.S.—Greeley v. City of Evans¬ 
ville, C.C.A.Ind., 128 F.2d 824— 
American La France Fire Engine 
Co., to Use of American La France 
& Foamite Industries v. Borough 
of Shenandoah, C.CAL.Pa., 115 F.2d 
866 . 

Ind.—^Mazac v. Michigan City, 189 
N.B. 400, 98 Ind.App. 366. 

Kan.—Giant Mfg. Co. v. City of 
Wamego, 41 P.2d 744, 141 Kan. 
329. 

Mich.—^American La France A Foam¬ 
ite Industries v. Village of ClilTord, 
255 N.W. 596, 267 Mich. 326. 

Mo.—Gray v. EAnsas City, Mo., 194 
S.W.2d 207, 239 Mo.App. 676—Aus¬ 
tin Western Road Machinery Co. 
v. City of New Madrid, App., 186 
S.W.2d 850. 

N.Y.—Riverside Chemical Co. v. City 
of Niagara Falls. 68 N.Y.S.2d 708, 
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f. Trial; Judgment 

The general rules applicable to trial of civil actions, 
and to Judgments therein, apply In actions against mu¬ 
nicipal corporations on their contracts. 

As in civil actions generally, in an action or suit 
against a municipality on a contract, questions of 
law are for the court^a and questions of fact for 
the jury.84 The judgment in an action against a 
municipality on a contract must be supported by the 

evidence.36 

g. Damages; Amoimt of Recovery 

Damages, or the amount recoverable by the plaintiff 
In an action against a municipal corporation on, or arising 
out of, contract, will be determined by the rules of dam¬ 
ages In civil actions. 

In an action on a contract for services rendered 
a municipal corporation, plaintiff may recover only 
such amounts as have been eamed.36 In an action 
for goods or money had and received, plaintiff can 
recover only for the debt arising from the actual 
benefit or enrichment of the municipality at his ex- 
pense,37 Where a contractor is ordered to do extra 
work, which is not flagrantly beyond the specifica¬ 
tions, he may recover the cost thereof,38 and inter¬ 
est may be recovered from the date of rendition of 
the bill for such work.®® 


§ 1025. Of the City 

a. In general 

b. Action on contractor’s bond 

c. Defenses 

d. Parties 

e. Pleading and evidence 

f. Damages 

a. In General 

A municipal corporation may. In a proper case, sue for 
breach of contract, or It may pursue such other remedies 
against its contractor as the facts warrant, Including 
recovery back of money paid under an Illegal contract. 

Where a municipal corporation enters into a valid 
authorized contract, it may sue thereon.^0 A bill 
for the rescission of a contract may be maintained 
by a municipal corporation on proper grounds there¬ 
for,or it may maintain a bill for restoration to 
rights lost under an ultra vires contract.^2 a city 
may maintain a bill for an injunction against the 
raising of rates by a public service corporation in 
violation of its contract with the city*® or an ac¬ 
tion against one of its own officers to recover profits 
made by him in the sale of property to the city in 
violation of law.** A city cannot sue as undisclosed 
principal on the private contract of the mayor,* 5 
even though the latter had been authorized by the 


270 App.Dlv. 1073—General Valua¬ 
tions Co. V. City of Niagara SYUls, 
1 N.Y.S.2d 880. 263 App.Div. 166, 
modified on other grounds 15 N.E. 
2d 802, 278 N.Y. 273. 

44 C.J. p 144 note 29 [a], 

33. Pa—Rosslter v. Borough of 
Phcenlxville, Com.Pl., 3 Chester 
CO.L..R. 200. 

Constmotlon of oontraot 

Va—Carpenter v. Town of Gate 
City, 40 S.E.2d 268, 185 Va 734. 

34. U.S.—Detroit v. Grummond. 
Mich., 216 P. 273, 132 C.C.A. 417— 
Detroit V. Grummond, Mich., 121 
F. 963, 58 G.C.A. 301. 

Iowa—^Wayman v. City of Cherokee, 
215 N.W. 665, 204 Iowa 676. 

N.J.—^Femia v. City of Bayonne, 166 
A. 922, 11 N.J.Misc. 663, affirmed 
170 A. 66, 112 N.J.Law 89. 

Pa—^Rossiter v. Borough of Phoenlx- 
ville, Com.Pl., 3 Chester Co.L.R. 
200 . 

Tex.—City of Edinburg v. Ellis, Com. 
App., 59 S.W.2d 99. 

Existence of emergency 

Ga—^Diamond Power Specialty Go. 
▼. West Point, 75 S.E. 903. 11 Ga 
App, 633. 

35. Eirldenoe held snfflolent to su- 
tain Judgment 

Mo.—Riley v. City of Rock Port, 
App., 166 S.W.2d 880. 

Wash.—^Brougham v. City of Seattle, 
76 P.2d 1018, 194 Wash, 1. 

36. XJ.S.—City of Ft. Pierce v. Sco¬ 


field Engineering Co., C.C.A.Fla, 
67 F.2d 1026. 

37. S.C.—^U. S. Rubber Products v. 
Town of Batesburg, 190 S.E. 120, 
183 S.C. 49, 110 A.L.R. 144. 

Wls.—Shulse V. City of Mayvllle, 271 
N.W. 643, 223 Wis. 624. 

Xh suit against municipality based 
on unjust enrichment involving 
money and service, amount of plcun- 
tlfC's recovery is amount of money 
advanced or reasonable value of 
services rendered, but, if service 
la rendered on some project which Is 
of no value to city or city only par¬ 
tially benefits, city is liable only to 
extent of benefits received.—Shulse 
V. City of Mayvllle, supra 
Benefit as determining factor 

In action against municipality for 
money or goods had or received, 
question Is, not what claimant has 
parted with to officers who were not 
m authority to take his money or 
goods for municipality, or what they 
have promised him, but how much 
munlclpaJlty been benefited.—^U. 
S. Rubber Products v. Town of 
Batesburg, 190 S.E. 120, 183 S-C. 49, 
110 A,L.R. 144. 

38. U.S.—Todd Dry Dock Engineer¬ 
ing & Repair Corporation v. City 
of New York, CCJLN.Y., 64 F.2d 
490. 

seasonable oompenjiation 

A corporation which contracted 
with the city to apprajse all realty 
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Within the city for certain sum, and 
which made more detailed appraisal 
of certain property than was con¬ 
templated by contract, on request of 
city, could recover reasonable com¬ 
pensation for such additional serv¬ 
ices, not exceeding amount which, 
under city charter, city manager 
could authorize to be expended with¬ 
out approval of council.—General 
Valuations Co. v. City of Niagara 
Falls. 1 N.Y.S.2d 880, 253 App.Dlv. 
166, modified on other grounds 15 
NJE2.2d 802, 278 N.Y. 273. 

89. U.S.—Todd Dry Dock Engineer¬ 
ing & Repair Corporation v. City' 
of New York, GCJLN.Y., 54 F.2d 
490. 

4a Mo.—State ex rel. Kansas City 
Ins. Agents* Ass'n v. Kansas City, 
4 S.W.2d 427, 319 Mo. 386. 

41. Pa.—Seltzer v. Metropolitan 
Electric Co., 48 A. 861, 199 Pa. 100., 
44 C.J. p 145 note 32. 

48. U.S.—^Detroit v. Detroit City R. 

Co., C.C.A.M 1 CI 1 ., 56 F. 367. 

44 C.J. p 146 note 83. 

43. Ala.—^Mobile Electric Co. v. Mo¬ 
bile, 79 So. 89, 201 Ala. 607, L.RJIl.- 
1918F 1667. 

44 C.J. p 146 note 34. 

44. Minn.—^Minneapolis v. Canter¬ 

bury, 142 N.W. 812, 122 Minn. 301, 
48 L.R.A.,N.S., 842, Ann.Ca8.1914D 
804. ■ 

45. Ala.—Huntsville v. Huntsville 
Gaslight Co., 70 Ala. 190. 
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city to deal with its property as his own nor can 
it sue to recover damages sustained by private per¬ 
sons,even though suit is brought by the city on 
its own contract.^* Likewise, a city may not en¬ 
force the conditions of the contract against a third 
person,^® even though the latter has also entered 
into a separate contract with the same contractor 
with reference to the same subject matter but with¬ 
out knowledge of the terms of the city contract.^® 
A city is not entitled to a lien on the property of 
the owner of a collapsed building for payment of 
expenses incurred in removing the debris, in the 
absence of statutory authorization therefor.^i 

Ultra vires contract. A city may sue to recover 
damages on an ultra vires contract provided it has 
been performed by the city and the other party has 
received benefits therefrom.®^ Otherwise a city 
cannot sue for damages on an ultra vires contract,®® 
although where tne contract is presumptively intra 
vires it is incumbent on defendant to allege and 
prove its ultra vires character.®^ 

Recovery of payments. A city may recover pay¬ 
ments made to a contractor under an invalid con¬ 
tract from either the contractor®® or his sureties,®® 
or from its own officers making the illegal pay¬ 
ment,®'^ notwithstanding the voluntary character of 
the payment.®® A municipality, however, cannot 
maintain a claim for reimbursement of moneys al¬ 


leged to have been paid under an ultra vires con¬ 
tract where no funds of the municipality have been 
paid out or wrongfully diverted,®® nor can it re¬ 
cover payments where the contract was not illegal 
or collusive.®® 

b. Action on Oontractor’s Bond 

In a proper case a municipal corporation may, after 
breach of contract, maintain an action on the contrac¬ 
tor’s bond. 

A City may maintain an action on the contractor’s 
bond after the latter’s breach of contract,®^ and aft¬ 
er breach of the condition in the bond,®® even 
though the city failed to relet the contract.®® After 
the breach is absolute, action may be brought 
against the sureties®^ unless the principal contract 
is void.®® A bond given by an offerer to secure the 
performance of the proposed contract, although un¬ 
enforceable in the absence of a valid, existing con¬ 
tract, becomes enforceable as soon as the offer is 
accepted.®® A surety is estopped to assert that the 
city had no authority to take the bond, after he has 
accepted payment from the city for his guaranty.®*^ 

Necessity of damages suffered. A city cannot 
maintain an action on a bond in the absence of evi¬ 
dence either that it suffered damages from the con¬ 
tractor’s breach or that, in bringing suit, it was act¬ 
ing as trustee for those who did suffer loss.®® Re¬ 
covery on the bond, however, is not conditioned on 


46. Ala.—^Huntsville v. Huntsville 
GkLslisrht Co., supra. 

44 C.J. p 145 note 37. 

-47. Conn.—^New Eteiven v. New 
Haven, etc, R. Co., 26 A. 816, 62 
Conn. 253, 18 L..R A. 356. 

48. Conn.—^New Haven v. New 
Haven, etc., R. Co., supra. 

46. La.—Shreveport v. Shreveport 
Tract. Co., 53 So. 868, 127 La. 560. 
80 l La.—Shreveport v. Shreveport 
TracL Co., supra. 

61. N.T.—Matter of Jenkins, 116 N. 
Y.S. 885, 130 App.Dlv. 702. 

58. Miss.—^Perkins v. State, 94 So. 

460, 130 Miss. 512. 

44 aJ. p 145 note 44. 

63. Or.—^Portland v. Bituminous 
Pav. Co., 62 P. 28, 88 Or. 307. 72 
Am.S.R. 718, 44 L.R.A. 627. 

64. Mo.—Weston v. Greene County 
Bank, App., 192 S.W. 126. 

66. Neb.—Neisius v. Henry, 6 N.W. 
2d 291, 142 Neb. 29, affirmed 9 N. 
W.2d 163, 148 Neb. 273. 

N.J.—^North Bergen Tp. v. Clinton 
Asphalt Co., 169 A. 818, 12 N.J. 
MiBc. 22. 

44 C.J. p 146 note 48. 

The protection thrown around pnh. 
lie funds by requiring contracts to be 


let in a certain manner or prohibiting 
use of credit of municipality gives 
municipality, in absence of sufficient 
equities, a good cause to recover 
money from person or corporation to 
whom money was delivered in viola¬ 
tion of such protective requirements. 
—City of Kiel v. Frank Shoe Mfg. 
Co., 14 N.W.2d 164, 245 Wis. 292, 152 
A.L R. 691. 

Time to sue 

Statute requiring action to test 
validity of contract with incor¬ 
porated city or village to be com¬ 
menced within specified number of 
days of signing of contract was not 
applicable to city's action against 
manufacturing company to recover 
money paid to company pursuant to 
contract for removal of company's 
plant to city, where contract was il¬ 
legal and void as being beyond power 
of city.—City of Kiel v. Frank Shoe 
Mfg. Co., 4 N.W.2d 117, 240 Wis. 694. 
Be. Kan.—Topeka v. Ritchie, 184 P. 
728, 105 Kan. 398. 

57. Okl.—State y. Muskogee, 172 P. 
796, 70 Okl. 19. 

Wis.—^Neacy v. Drew, 187 NW. 1218, 
176 Wis. 348. 

58. Me.—^Bangor v. Ridley, 104 A. 
230, 117 Me. 297. 

44 C.J. p 146 note 51. 
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59. U.S.—^In re Manistee Wat6h Ca, 
D.C Mich., 197 F. 466. 

44 C.J. p 146 note 63. 

60. Or.—City of Bend v. Title St 
Trust Co., 289 P. 1044, 134 Or. 119. 

61. Mo.—^Macon v. Fidelity, etc., Co., 
189 S.W. 645, 194 Mo.App. 677. 

N.Y.—^New York v. Palladino, 131 
N.Y.S. 807, 146 App.Div. 860, af¬ 
firmed 101 N.E. 1097, 308 N.Y. 554. 

68. Ala.—^Loeb v. Montgomery, 61 
So. 642, 7 Ala.App. 325, certiorari 
denied 63 So. 1023, 184 Ala. 217. 

44 C.J. p 146 note 56. 

63. N.Y.—^New York v. Palladino, 
131 N.Y.S. 807, 146 App.Div. 860, 
affirmed 101 N.E. 1097, 208 N.Y. 
654. 

64. Conn.—Bridgeport v. .ffiltna In- 
demn. Co., 99 A. 666, 91 Conn. 197. 

44 C.J. p 146 note 58. 

65. Ohio.—Columbus v. Chicago 
Bonding, etc., Co., 11 Ohio App. 42. 

66. Ga.—^National Surety Co. v. At¬ 
lanta, 102 S.E. 175, 24 Ga^App. 732. 

67. Ark.—^^tna Indemn. Co. v. 
Little Rock. 116 S.W. 960, 89 Ark. 
96. 

68. Mo.—St. Joseph v. Rackllffe- 
Glbson Constr. Co., App., 208 S.W. 
223. 
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proof of special damages, where there is a stipula¬ 
tion for the pa3rment of a fixed amount as liquidated 
damages on its breach.^d 

c. Defenses 

In an action by a municipal corporation, on, or arising 
out of, its contract, the defendant may Interpose any de¬ 
fense appropriate to the nature of the action and the 
facts of the case. 

The contractor may set up in defense of an action 
against him by the city founded on an alleged 
breach of contract facts to establish that the con¬ 
tract, as alleged, was never made^® or was ultra 
vires,7i unless the municipality has performed the 
agreement in good faith and defendant has received 
the benefit of such performance, ^2 or in violation of 
law,*^2 or, if made, was never breached by him.^^ 
The following have been held not to be defenses in 
actions brought by a city against the contractor: 
That the city had advertised for a substitute con¬ 
tract,or, after the contractor’s breach, had en¬ 
tered into a contract with another to complete the 
work,^® or that the contract provided for a taking 
over of the work by the city in case of a breach 
that the city had used the defective plant because 
of which the suit had been brought where such user 
for a limited period after refusal to accept had been 
expressly provided for in the contract;*^® that the 
city had failed to enforce rulings of an architect or 
engineer in charge of the work in the absence of 
any contract obligation to do so.^® Difficulty or al¬ 
leged impracticability of performance by the con¬ 
tractor because of the alleged failure of the city to 
perform its own obligations under the contract is 


not a defense available to the contractor where the 
contract makes no provision with respect to the 
city’s duties in that particular respect and the al¬ 
leged breach by the city is therefore not estab¬ 
lished.®® 

Delay in the performance of its own obligations 
under a contract is a defense to a bill by a city for 
specific performance where it would be sufficient 
to bar equitable relief to an individual.®^ 

Waiver. A contractor cannot rely on a defense 
which he has waived.®® 

In action to recover payments. Whether the 
city’s acceptance and retention of benefits under the 
contract is a bar to its recovery back of payments 
thereunder depends on the character of the contract 
and statutory provisions, such a defense not being 
allowed where the contract is absolutely void,®® or 
where a statute expressly authorizes restoration of 
moneys expended without authority of law and the 
expenditure was made in violation of an express 
statutory prohibition,and allowed in the case of 
contracts which are merely voidable.®® 

Counterclaim. In an action by a municipality on 
a contract, a counterclaim cannot be urged success¬ 
fully where it has been barred by expiration of a 
limitation period contained in the contract.®® 

d. Parties 

The general rules as to parties In civil actions ap¬ 
ply In actions by a municipal corporation on, or arising 
out of. Its contracts. 

A municipal corporation may, as plaintiff, be de¬ 


es. Tex.—Marshall v. Atkins, 127 
S.W. 1148, 60 Tex.Civ.App. 336. 

70- N.T.—New York v. Dowd Lum¬ 
ber Co., 126 N.Y.S. 394, 140 APP. 
Div. 358. 

71- Mo.—^Weston v. Greene County 
Dank, App., 192 S.W. 126. 

72. N.J.—Dintenfass v. Willat Film 
Corporation. 154 A 546. 108 N.J.Eq. 
195. 

73. La.—Connell v. Hill. 30 La.Ann. 
251. 

74. Ala.—Montgromery Gas Light Co. 
V. Montgomery, 6 So. 113. 87 Ala. 
245, 4 L.RA. 616. 

44 C.J. p 146 note 71. 

75. Pa.—^Lansdowne v. Citizens* 
Electric Light, etc., Co., 65 A. 919, 
206 Pa. 188. 

78. Conn.—Bridgeport v. AStna In- 
demn. Co., 105 A. 680, 93 Conn. 277. 

77. Conn.—^Bridgeport v. U. S. Fi¬ 
delity. etc., Co.. 134 A. 252. 105 
Conn. 11. 

7% Wis.—Madison v. American 


Sanitary Engineering Co.. 95 N.W. 
1097, 118 Wis. 480. 

79. U.S.—B. C. Gerhard Bldg. Co. 
v. Dallas. C.C.A.Tex., 298 F. 264. 

44 C.J. p 146 note 76. 

80. Conn.—Bridgeport v. AEltna In- 
demn. Co.. 99 A 566, 91 Conn. 197. 

44 C.J. p 147 note 77. 

81. N.J.—^Newark v. Lindsley. Ch., 
114 A 794. 

82. Conn.—^Bridgeport v. ^tna In- 
demn. Co., 99 A 566, 91 Conn. 
197. 

N.Y.—^New York v. New York Dis¬ 
posal Corp., 166 N.Y.S. 963, 100 
Misc. 636. 

83. Idaho.—Independent School Dist. 
No. 6 V. Collins, 98 P. 857. 15 Idaho 
536, 128 Am.S R. 76. 

Ind.—McNay v. Lowell, 84 N.E. 778. 
41 Ind.App. 627. 

84. Ill.—McCarthy v. Bloomington. 
127 IlLApp. 215. 

85. Mich.—American La France & 
Foamite Industries v. Village of 
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Clifford, 255 N.W. 596. 267 Mich. 
326. 

Mont.—Grady v. City of Livingston, 
141 P.2d 346, 115 Mont 47. 

Tex.—^Panhandle Const. Co. v. City 
of Spearman, Civ.App., 89 S.W.2d 
1053. 

Wis.—^Federal Paving Corporation v. 
City of Wauwatosa, 286 N.W. 546, 
231 Wis. 656—Shulse v. City of 
MayviUe, 271 N.W. 643, 223 Wis. 
624. 

44 C.J. p 147 note S3. 

88. N.Y.—City of New York v. Al¬ 
pha Contracting Corporation. 49 
N.Y.S.2d 609, 182 Misc. 116. 

Pact that connterclalm arose out 
of ooatraot on which plaintiff's cause 
of action was predicated did not res¬ 
cue counterclaim from limitation 
period contamed in the contract 
in view of statutory provision that 
cause of action other than for recov¬ 
ery of realty, on which action is 
barred by limitation, cannot be in¬ 
terposed as defense or counterclaim. 
—City of New York v. Alpha Con¬ 
tracting Corporation, supra. 



§ 1025 


MTJNICIFAL CORPORATIONS 


63 C.J.S. 


scribed by its exact corporate name only,^^ or by its 
exact corporate name preceded by the words ''in¬ 
habitants of the.”88 An action to recover money 
paid under an illegal contract may be maintained by 
the city on its own behalf.^^ As plaintiff in an ac¬ 
tion to recover money paid on an illegal contract, a 
municipal corporation can sue only through its con¬ 
stituted oflBcers.*® The city is the proper party 
plaintiff in a bill to enjoin the discontinuance by a 
public utility of a service to its inhabitants which 
it had obligated kself with the city to render. All 
proper and necessary parties may or must be 

joined.®^ 

e. Pleading and Evidence 

Pleadings In actions by a municipal corporation on» 
or arising out of. Its contracts are governed by the rules 
of pleading and evidence In civil actions generally. 

The general rules of pleading in civil actions ap¬ 
ply in actions or suits by a municipality on, or aris¬ 
ing out of, contracts to which it is a party.®® It is 
not necessary that the petition in an action against 
sureties should allege compliance by the city with 
constitutional provisions governing the creation of 
an indebtedness by municipalities®^ or with statu¬ 
tory provisions requiring certification as to the ex¬ 
istence in the city treasury of funds available for 
meeting the contract payments.®® 

Issuesj proofj and variance. In actions or suits 
a municipality on, or arising out of, a contract 


to which it is a party, the general rules as to is¬ 
sues, proof, and variance in civil actions are ap¬ 
plicable.®® 

Evidence, The general rules of evidence in civil 
actions apply in actions or suits by a municipality 
on, or arising out of, contracts to which it is a 
party.®^ 

f. Damages 

Damaget recoverable In an action or suit by a mu¬ 
nicipal corporation on, or arising out of, Its contracts are 
determined by the rules of damages and the facts of the 
case. 

Damages recoverable by the city for anticipatory 
breach of the contract by the contractor include 
compensation for all losses occasioned thereby 
through the entire period of the contract.®® Where 
the contract provides for certain payments by the 
contractor on performance by the city of its under¬ 
takings under the contract, the amount of the pay¬ 
ments being fixed and not determined in any way 
by the results of such performance, the city, on 
proof of its own performance, is entitled to recover 
the full amount of the payments agreed tx>, regard¬ 
less of whether or not the results of such perform¬ 
ance measured up to the contractor’s expectations.®® 
Damages for breach of contract by a contractor 
may be computed on the basis of cost under a later 
contract to complete the work, similar in all mate¬ 
rial aspects to the earlier contract,^ notwithstand- 


817. ATe.—InhabltaatB of City of Bld- 
deford V. Benoit, 147 A. 161, 128 
Me. 240. 

88. Me.—Inhabitants of City of Bld- 
deford V. Benoit, supra. 

89. Wls.—City of Kiel v. Frank 
Shoe Mfg. Co., 4 N.W.2d 117, 240 
Wls. 694. 

90l S.D.—Cralle v. Amerlcan-News 
Co.. 212 N.W. 918, 61 S.D. 176. 

In suit by taxpayer, asking for re¬ 
lief for Qity, the city could not be re¬ 
garded as plaintifE, since It could 
sue only through Its constituted of- 
floers.—CraJle v. Amerlcan-News Co., 
supra. 

91. U.S.—Jamestown v. Pennsyl¬ 
vania Gas Co., D.C.N.Y., 1 F.2d 
871. 

9p. Proper parties 

(1) City In action for fraudulent 
overcharges for supplies could Join 
as defendants vendor of supplies, 
olt 3 ^s purchasing agent, and surety 
on agent's fidelity bond.—^Helser 
Bros. Co. V. City of Cleveland, 186 
N.B. 620. 44 Ohio App. 660, affirmed 
Hoare v. City of Cleveland, 186 N.B. 
710, 126 Ohio St. 626. 

(2) The trustees of a village are 
not proper parties plaintiff to on ac-, 


tlon by the village to enjoin the vio¬ 
lation of a contract made for the ben¬ 
efit of the village and its Inhabitants. 
—^Mt. Morris v. Pavilion Natural Gas 
Co., 188 N.Y.S. 792, 194 App.Dlv. 966. 
affirmed 196 App.Dlv. 918. 

ZTeoessazy partdes 

In action by municipality to recov¬ 
er money allegedly Illegally paid to 
defendants In connection with pur¬ 
chase from defendants of land on 
which one defendant held an option, 
in which action title to land was of 
no Importance except In connection 
with enforcement of money Judg¬ 
ment, grantors of option were not 
necessary parties defendants —City 
of Sheboygan v. Finnegan. 18 N.W.2d 
923. 246 Wls. 848. 

93, CfomplMlnt held snlHdsnt 
Wia—City of Sheboygan v. Finnegan, 
18 N.W.2d 928, 245 Wla 349—City 
of Kiel V. Frank Shoe Mfg. Co., 4 N. 
W.2d 117, 240 Wls. 694. 

Oomplalnt held Insnaoiemt 

Colo.—^Denver v. Republican Pub. Co.. 

166 P. 811, 60 Colo. 671. 

Ga.—Mullln v. St. BCarys, 86 S.B. 683, 
16 Ga.App, 465. 

Bill for rsselBBioa held sufficient.— 
Seltser v. Metropolitan Blectrio Co., 
48 A. 861, 199 Po. 100. 
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9^ Ga.—^National Surety Co. v. At¬ 
lanta. 102 S.E. 175, 24 GaJLpp. 732. 

95. Ohio.—Conneaut v. Strauss. 11 
Ohio N.P.pN.S., 277. 

96 . Taxlanoe 

Complaint describing plaintiff as 
'Inhabitants of city of Blddeford.” 
which was corporate name, was not 
at variance with proof of contract 
with city of Blddeford.—^Inhabitants 
of City of Blddeford v. Benoit, 147 
A. 151, 128 Me. 240. 

97. Burden of proof 

In a suit by a municipality to re¬ 
cover money paid under a void con¬ 
tract with cm official of the munici¬ 
pality the burden Is on defendant offi¬ 
cial contending for the validity of the 
contract to prove the imperious ne¬ 
cessity for making It, and that such 
necessity was not brought about by 
any fault or neglect of the parties to 
the contract.—^MoNay v. Lowell, 84 
N.B. 778, 41 Ind.App. 627. 

98. Conn.—City of Bridgeport v. 
.Wna Indemnity Co., 99 A. 666, 91 
Conn. 197. 

99. N.Y.—New York v. New York 
Disposal Corp., 16i6 N.Y.S. 963, lOO 
Mlsc. 586. 

1. Conn.—^Bridgeport v. .ODtna In- 
demn. Co., 106 A. 680, 98 Conn. 277. 



63 C.J.S. 


MUNICIPAL CORPOBATIONS 


§ 1026 


ing the second contract contains some minor addi- 
tions.2 Where the city council by ordinance directs 
that the contractor be paid for extra work and 
where, notwithstanding, the city ofl&cers detain the 
money because of legal objections to the claim, it 
has been held that the contractors are entitled to 
damages for detention of the money.® 

§ 1026. Of Third Persons 

a. In general 

b. Subcontractor 

Bb In General 

In a proper case a third parson, for whose benefit or 
protection a contract was made by a municipal corpora¬ 
tion and another, may maintain an action thereunder. 

In a proper case a third person, for whose bene¬ 
fit or protection a contract has been made by a 
municipal corporation with a private corporation or 
company, may maintain an action thereunder in his 
own name.^ Under this rule a recovery of damages 
has been allowed and sustained in favor of: An 
abutting landowner as against the contractor for 
damages resulting from execution of the contract;® 
a hospital employee as against a city on the latter’s 
breach of contract with the hospital entered into for 
the benefit of such employeea taxpayer as against 
a water company for failure to furnish sufficient 
water for the extinguishment of fires,7 although in 
some jurisdictions a recovery for fire loss to a tax¬ 
payer is not allowed;® a telephone subscriber as 
against the telephone company under contract with 
the city to maintain the service at certain rates;® 
a traveler injured by a defect in the highway as 
against the contractor under contract with the city 
to keep the street in repair.io However, a recovery 
by third persons on a contract within the charter 
powers of defendant is not allowed when sought un • 
der a statute protecting individuals against the di¬ 


rect invasion of their rights by the ultra vires acts 
of corporations nor can one enforce any rights 
based on an absolutely void contract;^® nor can he 
base an action on a contract not made for his bene¬ 
fit;^® nor is a taxpayer entitled to an accounting 
from a contractor who has failed to comply fully 
with the terms of the contract, such remedy be¬ 
longing exclusively to the city.i* Where the obli¬ 
gation assumed by the city under the contract is an 
obligation to the public and not in favor of the con¬ 
tractors as individuals, no right of action for its 
breach accrues to the contractors, as such, but only 
in their public capacities as citizens and taxpay¬ 
ers.^® Where after public bidding the city wrong¬ 
fully contracts with one who did not comply with 
the law, an injunction to prevent the execution of 
such a contract is the proper remedy^® and such 
action is properly brought in the name of the at¬ 
torney general on the relation of a competing bid¬ 
der.!^ 

b. Subcontractor 

The right of a subcontractor to maintain an action 
against the municipal corporation may depend on statute; 
In a proper case he may sue on the contractor’s bond. , 

A subcontractor cannot enforce payment of his 
claim out of money due the principal contractor 
from the city under an ordinance authorizing him 
to do so, where such ordinance is in contravention 
of a statute in express terms withholding such rem¬ 
edy from subcontractors.^® 

A subcontractor may bring action for material 
and labor on the contractor’s bond to the city.i® and 
a provision of the contract against subletting is not 
a bar to such action if the contractor retains a 
right to supervise the work.®® It is no defense to 
such an action that the original contract had been 
irregularly executed if it was a contract within the 
powers of the city to make and had been substan- 


B. Conn.—^Bridgeport v. .S3tna In- 
demn. Co., supra. 

3, Pa.—Cunningham v. Philadel¬ 
phia, 01 A. 233, 245 Pa. 181. 

4. N.C.—Gorrell v. Greensboro Wa.^ 
ter Supply Co., 32 S.E. 720, 124 
N.C. 328, 70 AEn.S.R. 698, 46 L.B.A. 
513. 

5b N.T.—Rlgney v. New York Cent., 
etc., R. Co., Ill N.E. 226, 217 N.Y. 
31—Schnaier v. Bradley Contract¬ 
ing Co., 169 N.Y.S. 88, 181 App. 
Dlv. 688. 

e. Tenn.—Nashville v. Toney. 10 
Lea 648. 

7- N.CL—Gorrell v. Greensboro Wa¬ 
ter Supply Co., 32 S.E. 720, 124 N.C. 
828, 70 Am.S.R. 698. 46 L.RA. 618. 

a Me.—^Hone Presaue Isle Wa¬ 


ter Co., 71 A. 769, 104 Me. 217, 21 
L.R.A,N.S., 1021. 

9. N.Y.—^Rochester Tel. Co. v. Ross, 
109 N.Y.S. 381, 126 App.Div. 76. 

la N.Y.—^McMahon v. Second Ava 
R. Co., 76 N.Y. 231. 

IL Pa—^Blankenburg v. Philadel¬ 
phia Rapid Transit Co., 77 A. 606, 
228 Pa SS8. 

44 C.J. p 147 note L 

la Tex.—Georgia Casualty Co. v. 
Lackey, Clv.App., 294 S.W. 276. 

la Ran.—Warren v. City of Topeka, 
265 P. 78. 125 Ran. 624, 67 A.L.R. 
655. 

N.Y.—Root V. City of Saratoga 
Springs, 218 N.Y.S. 204, 218 App. 
Dlv. 237. 


14. Pa—Anders v. Philadelphia 83 
A. 939, 286 Pa 126. 

15. La—H unt v. New Orleans, 87 
So. 786, 148 La 764. 

44 C.J. p 148 note 8. 
la Mich.—^Atty.-Gen. ▼. Detroit 
Public Lighting Com., 118 N.W. 
986, 166 Mich. 207. 

17. Mich.—Atty.-Gen. v. Detroit 
Public Lighting Com., supra 
44 C.J. p 148 note 5. 

18L Pa—Lesley v. Rite, 48 A. 969, 
192 Pa 268. 

19. Minn.—Bell v. Rlrkland. 118 N. 
W. 271, 102 Minn. 218, 120 Am.S.R. 
621, 13 L.RA..,N.S., 798. 

44 C.Jr. p 148 note 8. 

SO. Mo.—St. Louis V. McCully 
Constr. Co., App., 184 S.W. 989. 
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tially performed or that the contractor's claim 
had been paid;22 or that changes had been made 
in the specifications under a reserved power to 
make them;23 or that, on the failure of perform¬ 
ance by their principal, the contract was relet to 
the next lowest and best bidder instead of readver¬ 
tising in the absence of evidence that readvertise¬ 


ment would have resulted in less loss to the city.^* 
Invalidity of the contract or the nonapproval of 
the bond will not defeat equitable relief.25 Where 
the subcontractor's right to sue on the contractor's 
bond is statutory, he cannot predicate rights on the 
statute where he has failed to comply with its 
terms.2® 


XVI MUNICIPAL EXPENSES AND OHAEaES, AND STATUTORY LZABILITIES 


§ 1027. In General 

Ths ordinary expenses of a municipal corporation In¬ 
clude all those Incidental Items of municipal expenditure 
which arise In the usual discharge of corporate func¬ 
tions. 

In the ordinary expenses of a municipal corpora¬ 
tion may be included all those incidental items of 
municipal expenditure which arise in the usual dis¬ 
charge of corporate functions,27 or are referable 
to some express municipal contract or undertak- 
ing,28 or to the authorized operations of some es¬ 
tablished plant or department of the corporation,2® 
and, therefore, based on an implied contract.^o 
They are properly called “current expenses''^! and 
are, therefore, payable out of current revenues.32 
Under some statutes certain specified municipal ex¬ 
penses are denominated “extraordinary expenses''®® 
and all others are “ordinary current expenses.”®* 

Ordinarily a municipality, in the exercise of pro¬ 
prietary functions, is subject to the same liabilities 
as a private corporation or individual.®® 


§ 1028. Validity in General 

Municipal expenses are generally committed to the 
discretion of the municipal council or a duly authorized 
officer, and. If the expenses are Intra vires, their allow¬ 
ance by the municipal authority Is conclusive of their 
validity. 

Municipal expenses are generally committed to 
the discretion of the municipal council®® or a duly 
authorized officer.®7 if the expenses are intra 
vires, their allowance by the municipal authority is 
conclusive of their validity.®® Similarly, if the 
expenses are not vitally necessary but wholly in 
the discretion of the municipality, the refusal or 
failure of the governing body to authorize or ap¬ 
prove them is conclusive of the claim,®® and the 
courts will not revise the municipal action;*® but 
this is not true with respect to expenses for work 
or materials required by statute or charter to be 
provided or furnished to the corporation.* ^ 

A person who demands payment of a claim 
against a city must show some statute authorizing 
it,*2 or that it arose from some contract, express or 
implied, which finds authority of law.*® Claims for 


ai. Minn.—Bell v. Kirkland, 118 N. 
W. 271. 102 Minn. 213. 120 Am.S.R. 
621, 13 L..It.A..N.S.. 793. 
aa. Pa.—^Lancaster v. Frescoln, 22 
Pa.Co. 225. 

as. Fa.—Lancaster v. Frescoln, su¬ 
pra. 

ad. Ohio.—Cincinnati v. Baumer, 12 
Ohio Cir.Ct.N.S., 240, 32 Ohio Cir. 
Ct. 727. 

as. Minn.—Swenson v. Bird Island, 
101 N.W. 495, 93 Minn. 386. 

as. Fa.—^Underwood v. Gendell. 76 
A. 1092, 227 Fa. 214. 

44 C.J. p 148 note 15. 

a?. Conn.—^McGowan v. Windham, 
25 Conn. 86. 

as. Tex.—Tyler v. Jester, Clv.App., 
74 S.W. 369. affirmed 78 S.W. 1068, 
97 Tex. 344. 

44 C.J. p 148 note 21. 

as. Ala.—White v. Decatur, 28 So. 

999, 119 Ala. 476. 

44 C.J. p 148 note 22. 

SO. Alfiu—White V. Decatur, supra. 
Implied contracts of municipality 
generally see supra 8 976. 


31. Ind.—Poland v. Frankton, 41 N, 
E. 1031, 142 Ind. 646. 

44 C.J. p 148 note 24. 

38. Ind.—^Poland v. Frankton, supra. 
Tex.—^Tyler v. Jester, Civ App , 74 S. 
W. 369, affirmed 78 S.W. 1058, 97 
Tex. 344. 

44 C.J. p 148 note 24. 

33. Ga.—Rome v. McWilliams, 67 
Ga. 106. 

34. Ga.—^Rome T. McWilliams, su- 
preu 

35. Arlz.—City of Fheenix v. State 
ex rel. Conway, 86 P.2d 66, 63 Ariz. 
28. 

Belooatiiiff Inoidents of franchise 
In the exercise of proprietary 
functions Instead of governmental 
functions, a municipality must bear 
the cost of relocating the incidents 
of a public service corporation’s 
franchises.—^Tilton v. State, 12 N.T. 
S.2d 878, 171 Mlsc. 891, affirmed 20 
N.T.S.2d 76, 259 App.Dlv. 607, af¬ 
firmed 33 N.E.2d 640, 286 N.T. 601. 

36. Ala.—White v. Decatur, 28 So. 
999, 119 Ala. 476. 

44 C.J. p 149 note 29. 

Application of general debt limits/- 
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tlon to current expenses see Infra 
SS 1883-1845. 

Limitation of annual expenditures to 
annual revenue see Infra SS 1846- 
1866. 

37. Ala.—^Whlte V. Decatur, supra. 
Mo.—^Frank v. St. Louis, 47 S.W. 608, 

145 Mo. 600. 

38. Ala.—White v. Decatur, 23 So. 
999, 119 Ala. 476. 

44 C.J. p 149 note 31. 

39. N.T.—Miller v. New York, 8 Hun 
36, 5 Thomps. & C. 219. 

40. N.Y.—MiUer v- New York, su¬ 
pra. 

41. N.Y^—^Dlxon v. New York, 63 
N.Y.S. 794, 81 Mlsc. 102. 

44 C.J. p 119 note 34. 

48. Okl.—^Dougherty-Nlchols Constr. 
Co. V. Jenks, 242 F. 167, 115 Okl. 
104—Michael v. Atoka, 186 F. 96, 
76 Okl. 266. 

43. Okl.—^Dougherty-Nlchols Constr. 
Co. V. Jenks, 242 P. 167, 115 Okl. 
104—Michael v. Atoka, 185 F. 96, 
76 Okl. 266. 

Claims afialnst municipality general¬ 
ly see Infra SS 2178-2185. 
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municipal expenses which are unauthorized^^ or ul¬ 
tra vires/5 such as expenses incurred for purpos¬ 
es not public^® or in the exercise of functions not 
municipal,47 whenever lawful!}' challenged by the 
municipality's or a proper officer,49 or a taxpayer 
thereof,50 or by the state,will be disallowed by the 
courts, even though the governing body may have 
expressly authorized or approved them.52 The va¬ 
lidity of extraordinary expenses may be challenged 
in the courts by any interested person.53 
Liabilities imposed by statute. Sometimes items 
of liability not recognized by a municipal corpora¬ 
tion are imposed on it by statute ;54 but some stat¬ 
utes imposing such liability have been held inval- 
id,55 or have been limited by construction.®® The 
circumstances prescribed by a statute, imposing a 
liability on a municipality, must exist in order to 
subject the municipality to liability,57 and, where 
there is nothing in the statute requiring payment for 
services sought to be charged, the municipality is 
not liable.®® Under some statutes, whenever a mu¬ 
nicipal corporation is required by law to pay any 
moneys to any agency or instrumentality of the 
state for a public purpose, any reasonable expenses 


necessarily incurred by such agency in compelling 
by judicial proceedings payment to it of such mon¬ 
eys are proper charges against the municipality.®® 

Statutes imposing liabilities on cities are not or¬ 
dinarily construed as retroactive.®® A statute re¬ 
lating to municipal expenses is not repealed by the 
enactment of a subsequent statute which is not in¬ 
consistent therewith.®-*- 

§ 1029. Expenses Connected with Particu¬ 
lar Matters 

Municipal expenses with respect to the admin¬ 
istration of justice, education, elections, sanitation, 
and other matters are discussed in the sections im¬ 
mediately following. 

Examine Pocket Parts for later cases. 

§ 1030. -Administration of Justice; Liti¬ 

gation 

Under statute a munFcIpal corporation may be re¬ 
sponsible for expenses connected with the administration 
of Justice within Its boundaries, Including such Items as 
the establishment and maintenance of courts and ths 
fees and expenses of municipal litigation. 


Liability of municipality: 

For: 

Cost of maintaining armory see 
Militia 8 28. 

Drain assessments see Drains 8 
67c(8). 

Support of pauper see the C.J.S. 
title Paupers 8 67, also 48 G J. 
p 621 note 16—p 526 note 72. 
Torts see supra 88 745-918. 
Value of property destroyed in 
exercise of police power see 
supra 8 177. 

In connection with bridges see 
Bridges 88 21, 36, 57. 

To reimburse officer for expendi¬ 
tures by him see supra 8 635. 
Under contracts: 

Generally see supra §8 973-1026. 
For public improvements see in¬ 
fra 88 1141-1218. 

44. Mich.—Tucker v. Grand Rapids. 
62 N.W. 1013, 104 Mich. 621. 

.44 C.J. p 149 note 42. 

Ratification of unauthorized con¬ 
tracts see supra 8 1009 

45. Mich.—Black v. Detroit, 78 N.W. 
660. 119 Mich. 571. 

44 C.J. p 149 note 43. 

46. Minn.—Coates v. Campbell. 35 
N.W. 366, 37 Minn. 498. 

44 C.J. p 149 note 44. 

47. Mass.—^Waters v. Bonvouloir, 62 
N.B. 600, 172 Mass. 286. 

44 G.J. p 149 note 45. 

48. Mich.—Black v. Detroit, 78 N.W. 
660. 119 Mich. 571. 

49. Mich.—^Black v. Detroit, supra. 
60. R.I.—^Austin V. Coggeshall, 12 

R.I. 329, 34 Am.R. 648. 

63 C.J.S.—40 


61- Mo.—State v. St. Louis, 73 S.W. 
628, 174 Mo. 125, 61 L.R.A. 593. 

68. Wash.—James v. Seattle, 62 P. 

84, 22 Wash. 654, 79 Am.S.R. 957. 

44 C.J. p 149 note 50. 

63. Mass.—^Kingman v. Brockton, 
26 NE. 998, 153 Mass. 255, 11 L.R. 
A. 123. 

Mich.—Black v. Detroit. 78 N.W. 660, 
119 Mich. 671. 

64. Minn.—Bowen v. Minneapolis. 
49 N.W. 683, 47 Minn. 116, 28 Am. 
S.R. 333. 

44 C.J. p 149 note 35. 

Statutes relating to particular mat¬ 
ters see infra 88 1029-1034. 

65. La.—^Forman v. New Orleans 
Sewerage, etc.. Board, 66 So. 351. 
136 La. 1031, L.R.A.1916D 927. 

Pa.—Pennsylvania Boiler Works v. 
City of Erie, Com.Pl., 26 Erie ,Co- 
248. 

44 C.J. p 149 note 36. 

56. 111.—Chicago v. Chicago League 
Ball Club. 63 N.E. 696. 196 lU. 64, 
89 Am.S R. 243. 

44 C.J. p 149 note 38. 

67- Miss—City of Biloxi v. Gully, 
193 So. 786, 187 Miss. 664. 

N.T.—^Village of Lawrence v. New 
York State Employees’ Retirement 
System, 42 N.Y.S.2d 827, 266 App. 
Div. 892, 925, affirmed 56 N.E.2d 
374, 292 N.Y. 606. 

Deflolenoy oontrlbatioiui 

(1) The transfer of members of 
police force from village to county 
service carried with it the obligation 
under state employees retirement 
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system statute on part of county to 
pay deficiency contributions of mem¬ 
bers in the system from the time 
they became county employees, but 
the village remained liable for de¬ 
ficiency contributions in relation to 
employees who retired prior to the 
transfer from village to county serv¬ 
ice.—^Village of Lawrence v. New 
York State Employees’ Retirement 
System, 37 N.Y.S.2d 776, 178 Misc. 
962, affirmed 42 N.Y.S 2d 827. 266 
App.Dlv. 892, affirmed 66 N.E.2d 374, 
292 N.Y. 605. 

(2) Under the statute providing 
for state employees retirement sys¬ 
tem, the basis of deficiency contribu¬ 
tions of a county or village is the 
amount that the state would pay in 
the case of a state employee.—Vil¬ 
lage of Lawrence v. New York State 
Employees’ Retirement System, 37 N. 
Y.S.2d 776, 178 Misc. 962, affirmed 42 
N.Y.S.2d 827. 266 AppDiv. 892, af¬ 
firmed 66 N.E.2d 374, 292 N.Y. 606. 
68. Ky —City of Fulton v. Shanklin, 
122 S.W.2d 733, 276 Ky. 772. 

59. N.Y.—Tobin v. La Guardia, 48 
N.B.2d 287, 290 N.Y. 119, motion 
denied 49 N.E.2d 1009, 290 N.Y. 
743. 

GO. N.Y.—^Hallenbeck v. Hallenbeck. 
266 N.Y.S. 90, 240 App.Div. 780, af¬ 
firmed 191 N.E. 506, 264 N.Y. 446. 
BospoiudbiUty for deposited funds 
N.Y.—^Hallenbeck v. Hallenbeck, su¬ 
pra. 

61. Wis.—City of Milwaukee v. Mil¬ 
waukee County, 294 N.W. 51, 236 
Wis. 7. 
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Although ordinarily, as discussed in Counties § 
210, the expense of the local administration of jus¬ 
tice within a county is to be borne by the county, 
where a statute so provides, the expense of main¬ 
tenance of a municipal court is to be shared equally 
between the county and the municipal corporation,®^ 
or, under some statutes, the municipality is obligat¬ 
ed to reimburse the county for expenses of mainte¬ 
nance of a municipal court in excess of a stipulated 
amount.®® Some statutes, such as those authorizing 
the holding of court in a city other than the county 
seat,®^ also impose on the city the duty of furnish¬ 
ing at its own expense such buildings or offices as 
are incident to the holding of court.®® Likewise, 
some statutes impose on the city the expense of a 
stenographer of a court having jurisdiction of crim¬ 
inal cases arising within its jurisdiction.®® On the 
other hand, it has been held, in the absence of a 
statute to the contrary, that a municipal corpora¬ 
tion is not bound to furnish an office or facilities for 
the exercise of state or township functions by a 


justice of the peace,®^ and in some jurisdictions a 
village cannot be compelled to furnish a police jus¬ 
tice with an office or court room.®® 

Litigation. In a proper case, a municipality may 
be liable for the costs of an arbitration,®® or for 
attorney’s fees;^® but, where such items are not 
proper charges against it, a municipality is not lia¬ 
ble for attorney’s fees,*^! or the fees of a stenogra- 
pher.7® No promise to pay the costs of the unsuc¬ 
cessful party in the action will be implied in favor 
of an officer against a municipality,7® and a munici¬ 
pal corporation is not liable for fees of officers in¬ 
curred in serving process in criminal prosecutions 
by the state nor is it under any obligation as to 
costs in a suit by the state to forfeit the charter of 
a private corporation and withdraw its franchise,^® 
even though, as a result of the litigation, it obtains 
without expense a privilege for which otherwise it 
would have to pay heavily.*^® Where a municipality 
is without power to assume the defense of the suits 


6S. Wls.—city of Milwaukee v. Mil¬ 
waukee County, 294 N.W. 61, 236 

Wls. 7. 

Liability of municipality: 

For prison expenses see the C.J.S. 
title Prisons S ®6f also 60 CJ. p 
366 note 65—p 867 note 67. 

For salary of prosecuting attorney 
see District and Prosecuting At¬ 
torneys fi 24. 

To reimburse police officer for ex¬ 
penses see supra S 686. 

With county for expenses of Juve¬ 
nile court see Counties S 210. 

Court reporter 

Under amendatory statute provid¬ 
ing that the salary and transcript 
fees of the reporter of the district 
court of county “shall be payable 
monthly’* out of the county treasury, 
“payable” means payable In the first 
instance by the county Instead of as 
theretofore by the city, and the stat¬ 
ute did not contemplate freeing the 
city ffom Its share of the expense 
of maintaining the court attributable 
to the reporter.—City of Milwaukee 
V. Milwaukee County, supra. 

ITet expense 

Under statutes charging to the city 
and county in equal proportions the 
expenses of the municipal and dis¬ 
trict courts of county, fees collected 
by the court clerk must be accounted 
for by the city and deducted from 
the costs of maintenance, even 
though required to be paid over to 
city treasurer and not directed to be 
paid over to county treasurer, since 
fees are Income and operate to re¬ 
duce expense of maintenance, and 
It Is the net expense and not the 
total expense that Is shareable.—City 
of Milwaukee v. Milwaukee County, 
supra. 


63. Cal.—Sacramento County v. City 
of Sacramento, 171 P.2d 477, 76 
Cal App.2d 436. 

Costs lA preUmliiaxy examinations 
A city was required under statute 
to reimburse county for costs ot 
maintenance of municipal court aft¬ 
er deduction of certain sum. Includ¬ 
ing the cost of reporters’, interpre¬ 
ters’, and witnesses’ fees In prelimi¬ 
nary examinations of persons ac¬ 
cused of crime in the municipal 
court, even though such costs may 
have been Incurred for the benefit 
of the county alone.—Sacramento 
County v. City of Sacramento, supra. 

64. Ky.—Craig v. Kenton County, 
206 S.W. 603, 183 Ky. 403—Coving¬ 
ton V. Kenton County, 82 S.W. 392, 
26 Ky.L. 677. 

Statatory ohaarges 

A statute requiring a town which 
Is larger than the county seat, and 
which has elected to accept condi¬ 
tions of the act under which cir¬ 
cuit court may be held alternately 
between the county seat and the larg¬ 
er town, to bear certain expenses and 
other expenses pertaining to holding 
court at the larger town requires the 
larger town to bear only such ex¬ 
penses as are chargeable against the 
county or state by statute fixing the 
compensation or providing recom- 
pensatlon, such as mileage and ex¬ 
penses.—City of Fulton V. Shanklin, 
123 S.W.2d 738, 276 Ky. 772. 

65. Mo.—State v. Field, 24 S.W. 762, 
119 Mo. 593. 

68. Mo.—Young v. Kansas City, 64 
S.W. 686, 152 Mo. 661. 

67. Cal.—Graham v. Fresno, 91 P. 

147, 161 Cal. 465. 

44 C.J. p 150 note 68. 
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68. N.Y.—^People v. Nyack, 46 N.Y. 
S. 218, 18 App.Div. 318. 

69. Pa.—^Malone v. Pittsburgh, 14 
PaCo. 125. 

44 C.J. p 150 note 62. 

Liability of municipality: 

For costs In civil actions see In¬ 
fra 5 2214. 

For costs In proceedings to enforce 
Its ordinances see supra S ®®^- 
70u Idaho.—^Waigand v. City of Nam¬ 
pa 133 P.2d 738, 64 Idaho 432. 

44 C.J. p 150 note 63. 

Reimbursement of officer for expendi¬ 
tures generally see supra S 535. 
m dissolution proceedings 
Ala—Carter v. Town of Muscle 
Shoals, 7 So.'Sd 74, 242 Ala 519. 

71. La—^Forman v. New Orleans 
Sewerage, etc.. Board. 66 So. 351, 
135 La 1031, L.R.A1915D 927. 

44 C.J. p 160 note 64. 

Liability of municipality for compen¬ 
sation of attorneys assigned by 
court to represent destitute per¬ 
sons being prosecuted criminally 
see Attorney and Client S 172. 
Attorney appointed to defend desti¬ 
tute persons 

N.Y.—Snitkin v. Taylor, 11 N.B.2d 
673, 276 N.Y. 148. 

72. Ill.—Chicago V. Williams, 65 N. 
B. 123, 182 Ill. 135. 

73- Neb.—Cobb v. Lincoln, 17 N.W. 
365, 15 Neb. 86. 

74. Cal.—Carlisle v. Tulare County, 
49 P. 8, 6 Oal.Unrep.Cas. 701. 

7A. La—^Forman v. New Orleans 
Sewerage, etc.. Board. 66 So. 861, 
135 La 1031, L.R.A.1915D 927. 

76. La—^Forman v. New Orleans 
Sewerage, etc.. Board, supra 
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in question, it cannot be held liable on drafts for 
the payment of judgments and costs therein.*^7 It 
has been held that the expense incurred for wit¬ 
nesses and mileage fees, in an unsuccessful attempt 
to show that a petition for recall election was in¬ 
sufficient in fact, did not constitute a proper mu¬ 
nicipal charge.78 

Bailiffs. A statute providing for the pajTiient of 
salaries of bailiffs of a municipal court by a mu¬ 
nicipality has been held constitutional, although a 
small percentage of the services rendered were per¬ 
formed for the county.79 

Jurors. Under some statutes, in civil actions the 
cost of summoning, and fees of, jurors may be a 
proper charge against a municipality.®^ 

§ 1031. -Education 

The determination as to what degree the legislature 
shall provide for the education of the people at the cost 
of its municipalities rests exclusively In the legislative 
Judgment within constitutional limitations. 

It has been said that the determination as to 
what degree the legislature shall provide for the 
education of the people at the cost of its municipali¬ 
ties rests exclusively in the legislative judgment.®^ 


Ordinarily a municipal corporation is not liable for 
expenses incurred by another distinct corporation 
in connection with the maintenance of public 
schools,®^ but, where a municipality and a school 
district are coterminous, expenses incurred by the 
school board for education may be valid municipal 
obligations.®® Sometimes a municipality is required 
by statute to pay the expense attending the commit¬ 
ment and cost of maintenance of truant children 
residing in the city.®^ School indebtedness cannot 
be imposed on a municipality by statute in viola¬ 
tion of constitutional provisions.®® 

§ 1032. -Elections 

Liability of a municipal corporation for election ex- 
penies is usually fixed by law. 

All election expenses accruing within municipal 
boundaries, including registration expenses,®® are 
generally to be borne by the state, county, town, 
or municipality, according to the nature of the elec¬ 
tion ;®7 and, where the expenses are incurred for, 
or are necessary to, them all or to more than one, 
they should be equitably apportioned among them.®® 
Liability for election expenses is usually fixed by 
law,®® and the legislature may require municipali¬ 
ties to bear the entire expense of general®® or spe- 


77. N.T.—^Halstead v. New York, 8 
N.T. 430. 

44 C.J. p 160 note 70. 

78. Cal.—^Hodges v. Kauffloian, 278 
P. 126, Cal.App. 698. 

79. Ohio.—^Kaestle v. Timer, 8 N.E]. 
2d 989, 62 Ohio App. 624. 

Compensation of court attendants 
generally see Courts S 142 f. 

80. Ohio.—City Loan & Sav. Co. v. 
Buckley, 61 N.E.2d 816, 145 Ohio 
St. 281. 

Fees or costs of Jurors taxed as 
costs generally see Costs S 217. 

81. Ind.—State v. Haworth, 23 N.E. 
946, 122 Ind. 462, 7 L.R.A. 240, 
followed in State v. Blue, 28 N.E. 
968, 122 Ind, 600. 

Public schools generally see the 
C.J.S. title Schools And School 
Districts fi 12, et seq., also 56 
C.J. p 177 note 14 et seq. 

88. Conn.—McDonnell v. New Ha^ 
ven, 121 A. 824, 99 Conn. 484. 

44 C.J. p 160 note 71. 

83. U.S.—^Atchison Board of Educa^ 
tion V. De Kay, Kan., 13 S.Ct. 706, 
148 U.S. 691, 7 L.Ed. 678. 

84. N.Y.—St. Agnes Training School 
for Girls v. Erie County, 124 N.Y. 
S. 984, 68 Misc. 648. 

Liability for costs of commitment 
and maintenance of truant children 
see Schools & School Districts 8 
474, also 66 C.J. p 882 notes 62-40. 

85. La.—Labatt v. New Orleans, 88 
La.Ann. 288. 


86. N.X—State ▼. Newark, 22 A. 56, 
68 NJ.Law 684. 

87. N.J.—^Bingham T. Camden, 29 
N.J.Eq. 464. 

44 C.J. p 160 note 77. 

Liability of county for election ex¬ 
penses see Counties § 209. 
Liability of towns for election ex¬ 
penses see the C.J.S. title Towns 5 
111, also 68 C.J. p 172 note 78. 

City or county-wide dleotioBs 

In elections held for exclusive 
benefit of city or in elections where 
only citizens of city may vote, city 
must pay for printing and delivery 
of ballots and cards of instructions; 
but, if election is county-wide and 
citizens of both city and county 
participate in the entire election, 
county must bear the entire expense 
of the election.—City of Louisville 
V. Jefferson County Fiscal Court, 212 
S.W.2d 107, 807 Ky. 818. 

88. N.J.—State v. Newark, 22 A. 56, 
58 N.J.Law 534. 

General tieetionB 

(1) The expenses of general elec¬ 
tions are general governmental ex¬ 
penses and are not expenses in¬ 
curred for a local purpose.—^People 
ex rel. Sanitary Dlst. of Chicago v. 
Schlaeger. 63 N.E.2d 382, 391 Ill. 814. 

(2) Hence, the legislature may ap¬ 
portion the expenses of conducting 
general elections among governmen¬ 
tal subdivisions and incorporated 
municipalities.—^People ex reL Sanl- 
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tary Dlst. of Chicago v. Schlaeger, 
supra—Jacob v. City of Peoria, 178 
N.E. 105, 345 Ill. 222. 

(3) The legislature may apportion 
such expenses irrespective of wheth¬ 
er the municipality is benefited by 
the holding of the elections.—^People 
ex rel. Sanitary DisL of Chicago 
V. Schlaeger, supra. 

Statute oonstroed 
Under statute providing for ap¬ 
portionment of election expenses be¬ 
tween school districts and city in the 
ratio that *‘the total number of offices 
to be filled and propositions to be 
voted upon by the electors of the 
city and the school district or dis¬ 
tricts, respectively, bears to the toted 
number," the phrase ‘‘electors of the 
city" referred to electors as a whole,, 
notwithstanding councilmen were 
elected by districts and, hence, fif¬ 
teen full term eind one short-term 
councilmeinic offices should be 
counted as sixteen offices In appor¬ 
tioning the expenses.—City of Los 
Angeles v. Pierce, 93 P.2d 836, 34 
CaLApp.2d 432. 

89. Ill.—George G. Henneker Co. v.' 
South Park Gom'rs, 163 N.E. 786, 
832 Ill. 393. 

90. Kan.—City of Weir v. Board of 
Com*rs of Cherokee County, 88 F. 
2d 1108, 140 Kan. 80. 

Constitutional ameadment 
The printing of ballots for voting 
on constitutional amendment tor suIh 
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cial®i elections held therein, or it may require mu¬ 
nicipalities to bear the expense of municipal elec¬ 
tions,or it may exempt municipalities from lia¬ 
bility for primary or general election expenses in¬ 
curred for the purpose of nominating or electing 
federal, state, or county officers,9 3 or it may ex¬ 
empt municipalities entirely from liability for elec¬ 
tion expenses, even though the election is a special 
one held for the purpose of electing a municipal of- 
ficer.3^ In the absence of a statutory provision 
therefor, there is no legal liability on the part of 
a city to pay the expenses of primary elections 
which are purely voluntary.®5 A municipality is not 
liable to a local officer, for compensation in addi¬ 
tion to his regular salary, who by virtue of his of¬ 
fice acts as an election official or performs services 
in connection therewith.®® Sometimes it is pro¬ 
vided by statute that a city adopting it shall pay 
the expenses incurred by a board of election com¬ 
missioners.® 7 

§ 1033. - Sanitation 

Ordinary or extraordinary expenses necessarily In¬ 


curred In the preservation of the municipal health con¬ 
stitute valid claims against the municipal corporation. 

Expenses which are necessarily incurred pursu¬ 
ant to statute in the preservation of the municipal 
health, whether in the treatment of patients in a 
municipal hospital,®® or a statistical registration of 
the municipality by the board of health,®® constitute 
valid claims against the municipality. Expenses of 
this character, ordinary and extraordinary, are 
chargeable to the corporation as matters of prime 
municipal necessity.^ 

§ 1034. -Other Matters 

The courts have considered the liability of municipal 
corporations for expenses Incurred, In the exercise of 
governmental or proprietary functions. In various mat¬ 
ters. 

In the exercise of the power of the state to im¬ 
pose liabilities on municipal corporations, as dis¬ 
cussed supra § 190, it has been held that the legisla¬ 
ture may impose on a municipal corporation, with¬ 
out its consent, pecuniary obligations and liabilities 
with respect to: Building or acquiring a free 


mission to the people, when directed 
to be done by a resolution of the 
board of aldermen of New York City, 
actiner as supervisors of the county 
of New York, approved by the mayor, 
was an expense for which the cor¬ 
poration of the city of New York 
was held liable.—Brown v. New 
York, 6 Daly (N.Y.) 497. 
SeimlmxBement of county 

County’s claims asralnst cities for 
moneys expended in conductingr 
elections could not be defeated on 
srround that county was not pressing* 
claims against townships.—City of 
Weir V. Board of Com’rs of Cherokee 
County, 33 P.2d 1108, 140 Kan. 30. 

91. Special eleotiLons held at gen¬ 
eral election 

(1) Where general election was 
held throughout county, and clti- 
nens of city, placed on ballots refer¬ 
endum questions whether members 
of city's police and fire departments 
should be given salary increases, and 
whether ordinance creating a hous¬ 
ing authority in city should be 
adopted, there was a "special elec¬ 
tion” on referenda questions, and, 
hence, city was liable for fees of 
deputies appointed to serve at polls 
in city because of threatened ffaud 
oonceming referenda elections, rath¬ 
er than county, since fees were ex¬ 
penses in connection with ''election 
held m and for a municipality only” 
within meaning of statute requiring 
auch expenses to be paid by munici¬ 
pality.—^Alliegro V. City of Bayonne, 
£7 A.2d 652, 20 N.J.Misc. 364. 

(2) Decision that a special elec¬ 
tion was held in and for a munici¬ 


pality only within meaning of such a 
statute did not have effect of re¬ 
quiring city to pay all expenses of 
county clerk at general election held 
throughout county, including city, 
wherein referenda questions were 
presented to voters of the city.— 
Alliegro V. City of Bayonne, supra. 

(3) The fact that the proposition 
of issuing bonds of a park commis¬ 
sion, a municipal corporation em¬ 
powered to maintain, improve, and 
develop parks and boulevards, was 
voted on at the same time as a gen¬ 
eral city, county, and state election 
did not change the character of the 
bond issue election as a special elec¬ 
tion on a proposition submitted by 
such board, and the printing of bal¬ 
lots was, under statute, a liability 
of the park commissioners and not 
of the city.—George G. Renneker Co. 
V. South Park Com’rs, 163 N.E. 786, 
332 Ill. 393. 

99. ‘Voting maohlnos 

(1) Where the county was re¬ 
quired to supply voting machines 
for the city for both general and 
municipal elections, the city was 
not required to share In the acquisi¬ 
tion of the machines or to pay for 
the use thereof In a city election, 
notwithstanding a statutory require¬ 
ment that the city bear the expense 
of city elections.—Abrasley v. Jef¬ 
ferson County, 4 So.2d 163, 241 Ala. 
660. 

(2) A constitutional provision that 
voting machines are to be "in¬ 
stalled” at expense of county places 
burden on county when machines are 
purchased to set up or fix them in a 


position for service, but does not 
impose obligation on county to de¬ 
liver machines free of cost to city 
precinct in elections in which only 
citizens of city vote after machines 
have been assembled and made ready 
for use, and. In such elections, city 
must bear expense of equipping ma¬ 
chines with necessary labels or pa¬ 
pers and delivering machines to the 
precincts.—City of Louisville v. Jef¬ 
ferson County Fiscal Court, 212 S.W. 
2d 107, 307 Ky. 818. 

93. Ill.—Jacob V. City of Peoria, 
178 N.E. 106, 346 Ill. 222. 

94. Pa.—Johnstown v. Cambria 
County, 21 Fa.Co. 199. 

95. Ill.—Schiel v. Cook County, 27 
N.E. 293, 137 Ill. 46. 

96. Conn.—Condon v. Metropolitan 
Dist., 35 A.2d 840, 130 Conn. 473. 

97. Ill.—Johnson v. Winnebago 
County, 100 N.E. 186, 266 Ill. 276— 
Wetherell v. Devine, 6 N.E. 24. 
116 Ill. 631. 

Election, ooxnmlssioners of city are 
in no case liable for election ex¬ 
penses.—George G. Renneker Co. v. 
South Park Com'rs, 163 N.E. 786, 332 
Ill. 893. 

96. Ohio.—^Alexander v. Cincinnati, 
2 Handy 183, 12 Ohio Dec. (Re¬ 
print) 393. 

99. N.Y.—People v. New Lots, 34 
Hun 336. 

Expenses of municipal health boards 
generally see Health § 61. 

1. N.Y.—^People v. New Lota, supra. 
Ohio.—Alexander v. Cincinnati, 2 
Handy 183, 12 Ohio Dec. (Reprint) 
393. 
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bridge ;2 compensation of an unauthorized private 
person for expenses incurred on behalf of the mu¬ 
nicipality ;3 construction of a railroad subway 
expenditure of money for docks, wharves, and 
leveespayment for construction of a railroad;® 
the cost of drainage incurred under color of an un¬ 
constitutional statute providing for public parks;® 
reimbursement to a city officer for expenses in¬ 
curred by him for counsel fees in a contest over 
city property,® or to the state for moneys paid out 
for public improvements and repayment of mon¬ 
ey which had been loaned to the municipality.^^ 

Conduct or operation of business or plant. A city 
taking over, as authorized by statute, the water¬ 
works and light plant erected by an improvement 
district, to operate and maintain, is, while operating 
such plants, necessarily liable for purchases made 
for the maintenance and operation thereof.^® 

Removal of ashes. A municipality cannot be 
compelled to remove ashes from a certain class of 
buildings at its own expense where it has not as¬ 
sumed the duty of doing so,i® even though it has 
levied and collected a tax^^ and appropriated mon- 
eyi® to pay the expense of removing ashes from 
another class of buildings. 


County buildings and offices. In the absence of 
a statute imposing liability on a city, it is not lia¬ 
ble for the equipment of the office of a county as¬ 
sessor or tax commissioner.^® Some statutes re¬ 
quire expenses connected with a building erected 
for a city and county jointly to be borne equally by 
the city and county.^"^ In determining the amount 
necessary for a particular year account should be 
taken of the amount of money on hand, which has 
been accumulated from prior unexpended appropri- 
ations.i® 

Notary fees. A city is not directly liable to a no¬ 
tary for his fee for administering an oath to a mu¬ 
nicipal officer,1® even though by statute it is liable 
to reimburse the officer for notary fees paid by 
him.20 

Expenses for printing ordinances cannot be re¬ 
covered by a newspaper when such printing was 
not authorized by the municipal authorities or by an 
officer empowered to give such authority.^! 

Subscriptions to municipal journal. An expendi¬ 
ture for subscriptions to a municipal journal for the 
use of members of the council has been held not to 
be authorized by law, statutory or otherwise.^^ 


xvn. PUBLIC mPEOVEMENTS 


A. DEFINITION, NATURE, AND PURPOSE 


§ 1035. General Statement 

The nature and purpose of the Improvements which a 
municipal corporation may make ordinarily depend on the 
construction of Its charter or of general statutes. 

The nature and purpose of the improvements 
which a municipal corporation may make depend 
on the construction of its charter or of general stat¬ 


utes.23 In general, it is within the province of 
the legislature to declare what is a municipal pur- 
pose,^^ and a duly enacted statute designating a 
municipal purpose is subject only to the provisions 
and principles of organic law.25 Where a statute 
authorizes an improvement, if it shall be deemed 
necessary or expedient because of the public health 


2. ra.—Philadelphia v. Field, 68 Pa. 
320. 

43 C.J. p 280 note 39. 

3. N.J.—O’Neill V. Hoboken, 60 A. 
BO, 72 N.J.Law C7. 

4. Maas.—Prince v. Crocker, 44 N.E. 
446, 166 Mass. 347, 32 L.R.A. 171. 

5. N.J —Easton, etc., R. Co. v New 
Jersey Cent. R. Co., 19 A. 722, 62 
N.J.Law 267. 

6. Ky.—Slack v. Maysvllle, etc., R. 
Co., 13 B.Mon. 1. 

N.Y.—^Williams v. Duanesburgh, 66 
N.Y. 129. 

7. N.J.—Carlstadt Nat. Bank v. 
Little Ferry, 94 A. 786, 87 N.J.Law 
546. 

& Mass.—In re Adams, 43 N.E. 682, 
166 Mass. 497. 

9. N.Y.—Stllwell V. New York, 19 
Abb.Pr. 876. 


10. Mass.—^Kinsman, Petitioner, 27 
N.E. 778, 153 Mass. 666, 12 L.R.A. 
417. 

11. N.J.—Carlstadt Nat. Bank v. 
Hasbrouck Heisrhts, 84 A. 1069, 
S3 N.J.Law 383. 

12L Ark.—^Wynne Impr. Dist. No. 1 
V. Brown, 109 S.W. 1010, 86 Ark 
61. 

13. Ill.—People V. Chicagro, 115 N E. 
670, 277 Ill. 394. 

14. Ill.—^People V. Chicagro, 200 Ill. 
App. 35, affirmed 116 N.E. 570, 277 
111. 394. 

15. Ill.—^People V. Chicagro, 115 N.E. 
670, 277 Ill. 894. 

16. Ky.—Cralgr v- Kenton County, 
206 S.W. 603, 182 Ky. 403. explain¬ 
ing Covington v. Kenton County, 
82 S.W. 892, 26 Ky.L. 677. 
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17. N.Y.—Zlttel V. Buck, 170 N.Y.S. 
806, 183 App.Div. 448. 

18. N.Y.—^Zlttel V. Buck, supra. 

19. N.Y.—Merzbach v. New York, 
67 N.E. 96, 163 N.Y. 16. 

44 C.J. p 151 note 98. 

2a N.Y.—^Bookman v. New York, 93 
N.E. 190, 200 N.Y. 63. 
Reimbursement of officer generally 
see supra § 635. 

21. Mich.—Thornton v. Sturgis, 38 
Mich. 639. 

22. Pa.—^Appeal of Davidson, 20 Pa. 
Dlst. 1013. 

23. N.Y.—Union Pav. Co. v. Schenec¬ 
tady Board of Contract, etc., 184 
N.Y.S. 740, 74 Mlsc. 646. 

44 C.J. p 161 note 5. 

24. Fla.—Tampa v. Prince, 68 So. 
642, 63 Fla. 887. 

25. Fla.—^Tampa v. Prince, supra. 
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or general welfare, a recital in an ordinance, after 
a declaration of such necessity, that it is also for 
the general improvement of certain property will 
not vitiate the improvement^® A public improve¬ 
ment of a city is an improvement on any real prop¬ 
erty of a municipal corporation27 and includes all 
public works belonging to, or prosecuted by, the 
city.2® The words “public improvements” are taken 
to mean such improvements only as are the proper 
subject of police and municipal regulation ;29 and 
cannot be extended to subjects foreign to the object 
of the corporation and beyond its territorial lim¬ 
its.®® The words “public improvements” can be 
extended only by express provisions to include com¬ 
mercial enterprises and, where an enterprise is 


such that it breeds in an impartial mind a convic¬ 
tion that the benefit of the city is but a pretext, it 
may be denied the attributes of a city purpose.®- 
The fact that a fee is charged for the use of a pub¬ 
lic improvement does not necessarily make that use 
private,®® and it is not essential to public use that 
it be absolutely free to everyone.®* 

A local improvement is a public improvement;®® 
but there must be read into a law granting the pow¬ 
er to make local improvements the limitation that it 
shall be exercised for a public purpose.®® 

A general improvement, as applied to municipal 
corporations, has been held to mean ordinary im¬ 
provement, that is, improvement which ordinarily 
recurs; not all improvements of every character.®7 


B. POWER AND DUTY 


1. In General 


§ 1036. In General 

Municipal corporations have such powers with respect 
to making public Improvements as are conferred by law, 
and the powers may be Implied either from some express 
power given, or from the very fact of incorporation. 

With respect to the question of making public im¬ 
provements municipalities have such powers as are 
conferred on them by law.®® While the power of a 


municipality to make local improvements may be- 
derived from an express constitutional, statutory, or 
charter provision,®® it may be implied either from- 
some express power given,*® or from the very fact 
of the creation of the corporation, in which last 
event it is sometimes designated inherent.*^ Where 
the legislature may exercise control over the mu¬ 
nicipality, it may be compelled to make improvc- 


26ii Wash.—^Martin v. Olympia, 124 
P. 214. 69 Wash. 28. 

44 C.J. p 152 note 12. 

27. Mo.—^Kansas City, to Use of 
Delargy v. Wells Bros. Const Co., 
App., 54 S W.2d 449. 

2a Mo.—^Kansas City, to Use of 
Delargy v. Wells Bros. Const Co., 
supra. 

Tlia term does not eomprelieiLd 
services rendered in carrying on the 
ordinary functions of a municipality, 
such as a matter of public lighting 
which must be provided from day to 
day. but relates rather to public 
works in the nature of betterments. 
—^Blank v. Kearny, 61 N.T.S. 79, 44 
App.Div. 592, 595. 

«j^ooal Improvement" compared 
“The term 'public improvement* Is 
not defined by the statute, and while 
the purpose of the work in guestlon 
is public, It comes within what is 
designated as a *local improvement,' 
which Is a term also used In the 
same statute, and applied to work 
the expense of which is assessed up¬ 
on the property benefited by it. The 
distinction between public and local 
Improvements may be so construed 
as to embrace within the former 
those which are charged upon all 
the taxable property within the mu¬ 


nicipality, while the fund to pay the 
expense of the latter Is raised by 
means of local assessments upon the 
property supposed to be benefited by 
them.”—^Kinsella v. Auburn, 7 N.T.S. 
317, 818, 4 Silv.Sup. 101. 

29. Cal.—^Low V. Marysville, 5 Cal. 
214. 

44 C.J. p 152 note 8—31 C.J. p 265 
note 70 [a]. 

30. Cal.—Low V. Marysville, supra. 

31. Colo.—^Denver v. Hallett, 88 P. 
1066, 84 Colo. 393. 

44 C.J. p 162 note 14. 

32. N.M.—^Albuquerque Water Sup¬ 
ply Co. v. Albuquerque, 128 P. 77, 
17 N.M. 826, 43 L.R.A.,N.S., 439. 

83. Ill.—^People ex rel. Curren v. 
Wood, 62 N.E.3d 809, 391 Ill. 237, 
161 A.L.R. 718. 

34. Ill.—^People ex rel. Cprren v. 
Wood, supra. 

35. Ark.—Lipscomb v. Lenon, 276 
S.W. 367, 169 Ark. 610. 

44 C.J. p 152 note 10. 

“Local improvement*' defined see Im¬ 
provement 42 C.J.S. p 418 note 16 
—^p 420 note 26. 

3& Wash.—Wiley v. Aberdeen, 212 
P. 1049, 133 Wash. 539. 

44 C.J. p 152 note 11. 
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37. Tex.—Austin v. Nalle, 22 S.W. 
668, 85 Tex. 520, 641. 

38. U.S.—^Rlsley v. Village of Ho¬ 
well, C.C.Mlch., 67 F. 644. 

Mich.—Young v. City of Ann Arbor, 
256 N.W. 679, 267 Mich. 241. 

Or.—Fisher v. City of Astoria, 269' 
P. 863, 12G Or. 268, 60 A.L.R. 260. 

Pa.—^Henry Shenk Co. v. Erie County, 
178 A. 662, 319 Pa. 100. 

Exercise of power see infra SS 1062- 
1085. 

Preliminary proceedings see Infra SS 
1086-1140. 

89. Ala.—Nashville, C. & St. L. Ry. 
Co. V. Town of Boaz, 147 So. 195, 
22 Ala. 441. 

Ark.—^McKenzie v. City of De Witt, 
121 S.W.2d 71, 196 Ark. 1116. 

Okl.—State ex rel. City of Shawnee 
V. Williamson, 97 P.2d 74. 186 Okl. 
278, 125 A.L.R. 1389. 

44 C.J. p 158 note 48. 

40. Minn.—^Booth v. Minneapolis, 
208 N.W. 625, 163 Minn. 223. 

44 C.J. p 163 note 60. 

41. Pa.—^Williamsport ▼. Common-- 
wealth. 84 Pa. 487, 24 Am.R 208. 

44 C.J. p 154 note 61. 

Inherent, express, or Implied powers 
see supra S 117. 
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Tnents.42 jt has been held that an improvement may 
be limited to one piece of property.^® Ordinance 
provisions will not be extended to accomplish im¬ 
provements entirely foreign to the contemplation of 
the city’s charter.<4 

The power to make improvements is held in trust 
for the public,45 and cannot be relinquished without 
legislative authority.45 

Ordinarily, the exercise of the power to any ex¬ 
tent deemed proper is a governmental act to be ex¬ 
ercised under legislative discretion but, when the 
work is determined on, the construction thereof is 
merely ministerial.48 Where the nature and extent 
of improvements have been committed to the discre¬ 
tion of the municipal council by the legislature, the 
decision of the council is ordinarily conclusive,^® 
.and is not subject to the control of the courts.®® 

Incidental powers. The power to make improve¬ 
ments ordinarily carries with it by implication the 
power to do whatever may be necessary to make the 
improvement.® 1 

Obligation to make. Where a city is authorized 
to make a particular improvement, it is its duty to 
do so, if the public health or safety demands it.®® 

§ 1037. Constitutional and Statutory Provi¬ 
sions 

As a general rule, the legislature may, without violat¬ 


ing constitutional rights, leave to the municipal council 
tho question whether a local Improvement shall be made, 
and, under constitutions securing to municipal corpora¬ 
tions the right of self-government, the municipal right to 
decide on the making of public Improvements is absolute. 

The right to decide on the making of improve¬ 
ments, in pursuance of power given, belongs abso¬ 
lutely to municipal corporations under constitutions 
which expressly secure to them the right of local 
self-government.®® The legislature may confer on 
municipalities the power to construct and operate 
public works.®4 The legislature may also leave to 
the council the determination of the question wheth¬ 
er a proposed local improvement shall be made, 
without violating the constitutional right of the 
property owner to protection from taxation by as¬ 
sessment for such improvement exceeding the spe¬ 
cial benefit therefrom.®® By conferring on villages 
the same powers conferred by the act on cities of a 
certain class, the legislature does not deprive it¬ 
self of the power subsequently to pass an act that 
should apply only to cities.®® It has been held that 
a municipality may not engage in the construction 
and operation of internal improvements where there 
is a constitutional provision prohibiting the state 
from engaging in works of internal improvement.®^ 

Although it has been held that statutes relating to 
the power to make improvements should be given a 
reasonable construction,®® and even a liberal con¬ 
struction when this will effectuate the legislative in- 


42 . Cal.—^People v. San Francisco, 
36 Cal. 695. 

Lesrlslative control of public or local 
Improvements see supra S 1®1- 

43. Ky.—^Hazelgreen v. McNabb, 64 
S.W. 431. 23 Ky.L. 811. 

44 aJ. p 154 note 61. 

44. Or.—Pioneer Real Estate Co. v. 
Portland. 247 P. 319, 119 Or. 1. 

45. Iowa.—^Erickson v. Cedar Rap¬ 
ids, 185 N.W. 46, 193 Iowa 109. 

46. Ohio.—Wabash R. Co. v. De¬ 
fiance, 40 N.E. 80, 52 Ohio St. 262. 

44 C.J. p 154 note 66. 

Delegation of power see supra S 154, 
and infra S 1081. 

47. U.S.—Purcell v. City of Carls¬ 
bad. C.C.A.N.M.. 126 F.2d 748. 

44 C.J. p 164 note 67. 

Moslcipal ftmction 

The erection and maintenance of 

local Improvements are municipal 

functions.—State v. Cook. 276 P. 958, 

84 Mont. 478. 

48. Ga.—^Fuller v. Atlanta, 66 Ga. 
80. 

49. Cal.—St John v. Kingr. 20 P.2d 
123, 130 Cal.App. 366. 

sa Utah.—Morris v. Salt Lake City, 
101 P. 378. 86 Utah 474. 

Judicial supervision grenerally see 
supra SS 199-209. 


Bad faith or Improper motives 
In determining' validity of ordi¬ 
nance providing: for local improve¬ 
ments, courts will not Institute an 
inquiry Into the motives of city 
council, since, in adopting such ordi¬ 
nance, council exercises a legisla¬ 
tive function and its authorized 
legislative acts are not subject to 
impeachment because of bad faith or 
Improper motives.—^Ex parte Finley, 
20 So.2d 98, 246 Ala. 218. 

51. Del.—Town of Seaford v East¬ 
ern Shore Public Service Co., 24 
A.2d 436, 2 Terry 488. 

Mo.—State ex rel. St. Louls-San 
Francisco Ry> Co. v. Darby, 64 
S.W.2d 911. 838 Mo. 1146. 

44 C.J. p 164 note 63. 

52. Tex.—^Bowers v. Machlr. Civ. 
App., 191 S.W. 758. 

44 C.J. p 165 note 72. 

53. Ind.—State v. Denny. 21 N.E. 
252, 118 Ind. 382. 4 L.R.A. 79. 

Right of self-government in general 
see supra S 184. 

Oorporate authorltieB 
Some constitutions vest the power 
to make Improvements m the cor¬ 
porate authorities of a city.—Gray 
V. W. A. Black Co., 170 N.E. 718, 
388 Ill. 488. 

54. Tenn.—Stone v. Town of Cross¬ 
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vine, 213 S.W.2d 678—Dodd v. 
Roane County, 124 S.W.2d 963, 174 
Tenn. 267. 

Joint oonstrootloxL by city and oouaty 
Tenn.—Stone v. Town of Crossville, 
212 S.W.2d 678—^Dodd v. Roane 
County, 124 S.W.2d 953, 174 Tenn. 
267. 

Purpose 

The purpose of certain statutes 
has been held to be to authorize mu¬ 
nicipalities and counties to co-op¬ 
erate with federal agencies In ef¬ 
fort to reduce unemployment.— 
Dodd V. Roane County, supra, 

fe 

55. La,—^Redershelmer v. Brunlngr, 
86 So. 990, 118 La, 843. 

44 aJ. p 155 note 76. 

66. Ill.—Brookfield v. Pabst 86 N.E. 
618, 235 Ill. 355. 

57. Mich.—Tounj v. City of Ann 
Arbor, 265 N.W. 579, 267 Mich. 
241. 

Constitutional restrictions prohibit¬ 
ing the state flrom engaging in in¬ 
ternal Improvements see the C.J.S. 
title States S 103. also 69 C.J. p 

163 note 93—^p 164 note 6. 

68. Mo.—Waddell Inv. Co. v. Hall, 

164 S.W. 641. 255 Mo. 676. 

44 C.J. p 166 note 79. 

Bemedial statutes relating to mu- 



§ 1037 


SirXICIPAL CORPORATIONS 


63 C.J.S. 


tent,59 ordinarily they are to be strictlj- construed. 
General rules as to construing provisions as manda¬ 
tory or permissive apply.Accordingly, statutes 
authorizing public improvements are generally 
mandatory,52 but a statute may be mandatory in 
some respects and directory in others.®^ A provi¬ 
sion of a statute authorizing public improvements is 
generally regarded as directory where substantial 
rights are not afFected.®^ The determination of the 
applicability of statutes is a matter of construction, 
the tendency being, in the absence of a clear intent 
to the contrary, to construe separate acts togeth- 
er®® and not to extend the application of the statute 
beyond necessary limits.®® Different statutes, un¬ 
less repugnant, must be construed together in pari 
inateria.®7 A provision in a charter that, in the ab¬ 
sence of a provision for a specific improvement, the 
law of the state shall be applicable makes the gen¬ 
eral law applicable to improvements not directly re¬ 
ferred to in the charter.®* Statutes relating to lo¬ 
cal improvements are not repealed by subsequent 
statutes on the same subject, where they are not so 
inconsistent with each other that they cannot stand 
together®* where a legitimate and reasonable field 
of operation for both is found.70 In accordance 
with this rule, statutes authorizing improvements 
and providing different methods or details for ac¬ 
complishing their purpose are not repealed by an 
act creating a new charter for a city,*^! as long as 
the means prescribed by both acts are reasonable.^* 

Effect on charter provisions. A constitutional 
provision making city charters paramount to laws 


with respect to municipal affairs is not violated as 
to a particular charter by a general statute provid¬ 
ing for improvements where the charter authorizes 
the council to exercise powers granted generally to 
municipalities by such statute.^® Statutes provid¬ 
ing for the making of improvements are in effect 
amendments of municipal charters;'^'* but a statute 
conferring powers on cities not theretofore held by 
them can have no retrospective effect;^® and, if the 
act purports to be a grant of power to the city, not 
a limitation on its existing power, it will not limit 
or repeal the general powers given by the charter.^® 

Amendment of charter hy municipality, A mu¬ 
nicipality cannot amend its charter to confer on it¬ 
self power or authority in respect of improvements 
beyond what is properly municipal or governmen- 
tal,7^ but charters may be amended to take advan¬ 
tage of powers already granted.7® The power of a 
city under the general laws is not abrogated by a 
constitutional amendment giving cities the right to 
amend their charters so as to become empowered 
to make and enforce all laws and regulations in re¬ 
spect of municipal affairs, where it has not availed 
itself of the right given by the constitution.^* 

§ 1038. Particular Officers or Boards 

The power to determine on Improvements may be 
vested by charter or statute In the municipal council, In 
boards of public works, or In distinct quasi corporations; 
or the council may provide by by-laws for the creation of 
an office or board to act in Its behalf. 

The power to determine on or originate improve- 


mclpal improvement should be given 

full meaning of which they are rea¬ 
sonably susceptible.—Borough of 

Sykesville v. Smith, 98 Pa.Super. 

489. 

59. Wyo.—^Edwards v. Cheyenne, 114 
P. 677, 122 P. 900, 19 WTo. 110. 

44 C.J. p 155 note 80. 

60l Ill.—Site of Fort Dearborn 
Bldg. Corp. V. City of Chicago, 47 
d^.E2d 561, 818 Ill.App. 139. 

Neb.—Baker v. Dahlman, 229 N.W. 
280, 119 Neb. 426. 

44 CJ. p 165 note 81. 

61. Mont.—^Ford v. Great Falls, 127 
P. 1004, 46 Mont. 292. 

44 C.J. p 166 note 83. 

62. Mo.—Stumpe v. City of Wash- 
mgton, App., 54 S.W 2d 731. 

63. Mo.—Stumpe v. City of Wash¬ 
ington, supra. 

64. Mo.—Stumpe v. City of Wash¬ 
ington, supra. 

65. Fla,—^Howarth v. City of De 
Land, 158 So. 294, 117 Fla 692, fol¬ 
lowed in Stewart v. City of De 
Land, 168 So. 300, 117 Fla. 705. 


Ill.—^People V. Crowe, 168 N.E. 461, 
327 Ill. 106. 

Ind.—Swiam v. City of Indianapolis, 
178 N.E. 287, 202 Ind. 233. 

44 C.J. p 166 note 84. 

66 L Mass.—^Taber v. New Bedford, 
135 Mass. 162. 

44 C.J. p 156 note 85. 

67. Fla.—^Howarth v. City of De 
Land, 158 So. 294, 117 Flo. 692, fol¬ 
lowed in Stewart v. City of De 
Land, 168 So. 300, 117 Fla. 705. 

44 C.J. p 166 note 86. 

68 . Cal.—Gualco v. City of Bakers¬ 
field, 260 P. 308, 86 Cal.App. 167. 

69. Fla.—City of New Smyrna v. 
Mathewson, 153 So. 706, 113 Fla. 
861. 

Tenn.—Frazier v. City of Chatta¬ 
nooga, 1 S.W.Sd 786, 156 Tenn. 346 
—City of Rockwood v. Rodgers, 
290 S.W. 881, 164 Tenn. 638. 

Statute providing alteznatlve method 
Law relating to local municipal 
Improvements did not repeal laws 
of like substance, being intended as 
supplemental and alternative method 
of procedure.—Abell v. Town of 
Boimton, 117 So. <507, 95 Fla. 984. 
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TOl Fla,—^Howarth v. City of De 
Land, 168 So. 294, 117 Fla. 693, 
followed in Stewart v. City of De 
Land, 168 So. 800, 117 Fla. 70S— 
City of New Smyrna v. Mathewson, 
152 So. 706, 113 Fla. 861. 

71. Fla.—City of New Smyrna v. 
Mathewson, supra. 

72. Fla,—City of New Smyrna v. 
Mathewson, supra. 

73. Cal.—Gadd v. McGuire, 231 P. 
754, 69 Cal App. 347. 

44 C.J. p 166 note 87. 

74. Cal.—^Byme v. Drain, 60 P. 433, 
127 Cal. 663. 

44 CLJ. p 166 note 89. 

75- Or.—Riggs V. Grants Pass, 134 
P. 776, 66 Or. 266. 

73- Tex.—Roundtree v. Galveston, 
42 Tex. 612. 

77- Or.—Riggs V. Grants Pass, 134 
P. 776, 66 Or. 266. 

78l Or.—^Rlggs V. Grants Pass, su¬ 
pra, 

79- Cal.—Stege v. Richmond, 228 P. 
461, 194 Cal. 305. 
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ments may be vested by charter or statute in the 
municipal council,*0 in the mayor and council, 
in a city commission,in a board of public works,®^ 
or in a distinct quasi corporation such as a board of 
park commissioners ;®4 or the council may provide 
by by-laws for the creation of an office or board to 
act in its behalf,85 but only with its sanction and 
approval.®® 

Where the authority is vested in the mayor and 
one branch of the council, it has been held that their 
action on an improvement is not invalidated by the 
superfluous assent of the other branch of the coun- 
cil.®7 Where a statute provides that the president 
of a borough shall have cognizance and control of 
repairing, etc., the president is the proper local au¬ 
thority to determine when and how and under what 
circumstances repairs, etc., shall be made.®® A 
board of local improvements is clothed only with 
such authority as is conferred on it by statute or by 
ordinance passed by authority of a statute.®® A 
charter authorizing local boards of improvement to 
act will be reasonably construed so as not to deprive 
the general municipal government of the power to 
set on foot public improvements.®® A provision 
that a board of local improvements shall have the 
power to originate a scheme for any local improve¬ 
ment does not constitute a requirement that it shall 
originate improvements.®^ 


Transfer of power, A provision in the charter 
vesting the council with power to make improve¬ 
ments will be repealed by a statute subsequently 
passed giving this power exclusively to a board of 
commissioners, even though its members are to be 
appointed by the council ;®2 and in like manner pow¬ 
er vested by an act in a board or commission may 
by subsequent legislation be transferred to the coun¬ 
cil,®® or from one board or commission to another.®^ 
The extent of such transfer of power, whether it is 
partial or complete, depends of course on the word¬ 
ing and construction of the statute.®® 

§ 1039. As between Municipal Authorities 
and Courts 

Powers relative to municipal Improvements may be 
conferred on a court; but In such case the proceedings 
are special, and the court possesses Jurisdiction only by 
virtue of the authority conferred. 

The power to make improvements is, in its na¬ 
ture, legislative, not judicial;®® hence, an action tc 
change the location of a street, as fixed by the au«- 
thorities of the city, cannot be sustained,®^ since the 
courts do not possess such jurisdiction.®® However, 
powers relative to improvements may be conferred 
on a court;®® but in such case the proceedings are 
“special,” and the court possesses jurisdiction only 
by virtue of the authority conferred by the legisla- 
ture.i 


80l 111.—City of Chester v. Kennedy, 
176 N.E. 430, 344 111. 224. 

44 C.J. p 167 note 99. 

Improvement district see Infra SS 
1359-13G8. 

81. Ga.—^Wallace v. Atlanta, 79 S.E. 
564, 140 Ga. 649. 

82. Mich—Barnhart v. Grand Rap¬ 
ids. 211 N.W. 96, 237 Mich. 90. 

■83. N.Y.—^In re Watertown Public 
Works, 39 N.E. 387, 144 N.Y. 440. 

44 C.J. p 157 note 3. 

81. N.Y.—^In re Central Park 

Com’rs., 61 Barb. 277, 85 How.Pr. 
266. 

44 C.J. p 167 note 4. 

85. Conn.—^Noyes v. Ward, 19 Conn. 
250. 

44 C.J. p 167 note 5. 

86 . 111.—Chicago V. Fraser, 60 Ill. 
App. 404. 

Mass.—^Dorey v. Boston, 16 N.E. 897, 
146 Mass. 83G. 

44 C.J. p 167 note 6. 

S7. Mass.—^Woodbndge v. Cam¬ 
bridge, 114 Mass. 488. 

44 C.J. p 167 note 7. 

38. N.Y.—New York v. Belt Line R. 
Corp., 129 N.E. 217, 230 N.Y. 86. 
reargument denied 130 N.E. 905, 
280 N.Y. 690. 

44 C.J. p 167 note 9. 


89. Ill.—Gray v. W. A. Black Co., 
170 N.E. 713, 338 Ill. 488. 

Statute construed. 

Local Improvement Act was held 
not to vest in board of local im¬ 
provements or its engineer discretion 
to carry out ordinance for sidewalk 
retaining wall not shown necessary 
by ordinance.—City of Chicago v. 
Russo, 171 N.E. 523, 339 Ill. 849. 

9a N.Y.—Matter of New York, 143 
N.Y.S. 467, 81 Misc. 641. 

44 C.J. p 167 note 8. 

FoUure to act 

Where park commission has not 
taken affirmative action to improve 
street, there is no conflict of Juris¬ 
diction between commission and mu¬ 
nicipal authorities.—^Bischke v. City 
of Minot, 215 N.W. 81, 55 N.D. 531. 

91. U.S.—Lyons v. Reinecke, C.C.A. 
Ill., 10 P.2d 3. 

N.Y.—^New York v. New York City 
R. Co., 116 N.Y.S. 939, 132 App.Div. 
166. 

92. N.Y.—Solkat Realty Corporation 
V. State, 16 N.Y.S.2d 649. 172 Misc 
981. 

44 C.J. p 158 note 11. 

93. N.Y.—In re Roberts. 25 Hun 371 
affirmed 89 N.Y. 618. 
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94. Ohio.—Cincinnati v. Davis, 50 N. 
E. 918, 58 Ohio St. 225. 

44 C.J. p 158 note 13. 

95. Ill.—Barber Asphalt Pav. Co. v. 
South Park Com’rs, 84 N.E. 243, 
233 Ill. 362. 

44 C.J. p 168 note 14. 

9a Cal.—^De Witt v. Duncan, 46 
Cal. 342. 

97. Cal.—^De Witt v. Duncan, supra. 
Power to improve streets and other 
ways as between city and county 
and city and state see infra § 1042. 

9& Cal.—^De Witt v. Duncan, supra. 

9a N.J.—^Pancoast v. Troth, 34 N.J. 
Law 377. 

44 C.J. p 168 note 19. 

Questioning validity of preliminary 
proceedings see infra SS 1130- 
1184. 

Statute oonstrnea 
Word “may** In statute providing 
that county Judge may grant petition 
to construct disposal plant In village 
if approval is unreasonably withheld 
means ‘'shall.'*—Jordan v. Smith, 242 
N.Y.S. 142, 137 Misc. 341, affirmed 
173 N.E. 877. 254 N.Y. 585. 

1 . Cal.—^De Witt v. Duncan, 46 CaL 
342. 

44 C.J. p 168 note 20. 


i 



§ 1040 

§ 1040. Duration of Power and Extinction 
by Exercise 

Ordinarily, the power to make Improvements Is a 
continuing power and Is not exhausted by a single exercise 
thereof; nor need it be exercised within a limited time. 

The power to make improvements is ordinarily a 
continuing power and is not exhausted by being 
once exercised and, when special power is given 


63 C.J.S. 

by the legislature to make improvements of a par¬ 
ticular character, such power is not necessarily ex¬ 
hausted by a single exercise thereof;® nor need 
such power be exercised within a limited time;^ 
but, where a statute requiring action to be taken at 
a specified time as a condition precedent to an im¬ 
provement is mandatory, the power to take such ac¬ 
tion expires at such time.^ 


MUNICIPAL CORPORATIONS 


2. PiOEKDICULAB iMPROVElfENTS 


§ 1041. Public Buildings 

Municipal corporations generally have express or Im¬ 
plied power to construct or acquire buildings for municipal 
purposes. While such a building may Incidentally be 
used for other purposes, a municipal corporation may not 
erect a building primarily for other than municipal pur¬ 
poses. 

As a necessary incident to the administration of 
municipal affairs,® a municipal corporation, even 
though its charter gives it no express power to do 
so, may, by express or implied power, erect or ac¬ 
quire buildings for the transaction of municipal 
business,? and may purchase or otherwise acquire. 


and hold land, or other realty, for such purpose,® 
provided a statutory prescription as to the mode of 
acquiring property is followed.® So, a municipality 
may erect or acquire an auditorium,^® a building 
for conventions and expositions,^! a city or town 
hall,!® a city jail,!® a city school building,!^ or a 
stadium;!® and there can be no doubt that a mu¬ 
nicipal corporation has power to acquire, furnish, 
and hold such buildings or rooms as may be neces¬ 
sary for the use of its police and fire departments.!® 

Under a general power, a municipality may con¬ 
struct a building primarily for a municipal purpose. 


2. Wash.—^Knickerbocker Co. v. 

Seattle, 124 P. 922, 69 Wash. 366. 

44 G.J. p 158 note 21. 

3. Ill.—West Chicago Park Com'rs. 
V. McMullen, 25 N.E. 676, 134 111. 
170. 10 L.R.A. 216. 

44 C.J. p 168 note 22. 

4. Pa.—Smedley v. Erwin. 61 Pa. 
446. 

44 C.J. p 168 note 23. 

5. N.T.—^In re Rochester, 10 N.Y.S. 
436. 

44 C.J. p 168 note 24. 

6 . Del.—^Drexler v. Commissioners 
of Town of Bethany Beach, 135 A. 
484, 15 Del.Ch. 214. 

48 C.J. p 1332 note 66 [e]—44 C.J. 
p 159 note 30. 

“A city can erect and maintain a 
public building els a municipal af¬ 
fair.”—^Helbach v. City of Long 
Beach, 123 P.2d 62, 65. 60 Cal.App. 
2d 242. 

7. Del.—Drezler v. Commissioners 
of Town of Bethany Beach, 136 
A. 484. 16 Del.Ch. 214. 

S.C.—Carter v. City of Greenville, 
178 S.E. 608, 175 SLC. 130. 

43 C.J. p 1332 note 56. 

Hospltfids see Hospitals 9 4. 

Ice plant see Infra § 1061. 

Power to appoint architect see su¬ 
pra 5 708. 

Regulation and use of public build¬ 
ings see Infra 55 1808. 1809. 
Gonvenleiioe stations 
The authority given by charter 
“to erect and to superintend the 
erection of bnUdlngs” Is not “express 
authority’* to erect public conven¬ 
ience stations^ within statute provld- { 


Ing that nothing done “under the 
express authority of a statute'* can 
be deemed a nuisance.—^Hassell v. 
City and County of San Francisco, 
78 P.2d 1021. 11 Cal.2d 168. 

8l Ill.—Stripe v. Yager, 180 N.B. 
916, 848 Ill. 862. 

S.C.—Carter v. City of Greenville, 
178 S.E. 508, 175 S.C. 130. 

43 C.J. p 1332 note 56. 

“The power to build or construct 
a public building ... carries with It 
the Implied power to acquire the 
site on or over which the sEime Is 
constructed.”—State ex rel. St. Lou- 
is-San Francisco Ry. Co. v. Darby. 
64 S.W.2d 911, 913, 333 Mo. 1145. 

Exchanging one lot for another for 
a city hall held proper.—^KonraA v. 
Rogers, 86 N.W. 261, 70 Wls. 492. 

Xiong lease; mortgaged property 

(1) City had the right to erect 
an auditorium on leased grounds, 
where the lease was for ninety-nine 
years, notwithstanding the grounds 
were under mortgage.^—^Vaughan v. 
City of Searcy, 135 S.W.2d 319, 199 
Ark. 685. 

(2) Statute held to confer no pow¬ 
er on city to purchase property for 
city hall subject to mortgage.— 
Stripe V. City of Waukegan, 264 111. 
App. 74. 

(3) If city had no right to assume 
mortgage In purchasing realty for 
city hall, contract was held not void, 
but merely irregular exercise of cor¬ 
porate powers.—Stripe v. Yager, 180 
N.E. 915, 348 Ill. 862. 
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9. Wls.—Winninger v. Waupun, 197 
N.W. 249. 183 Wis. 32. 

48 C.J. p 1839 note 25 [a] (3). 
la Colo.—^Denver v. Hallett, 83 P. 
1066, 34 Colo. 393. 

44 C.J. p 152 note 17, p 169 note 86 
[a]. 

Fnbllo purpose 

Erection of municipal auditorium 
IS a public purpose.—^Anderson v. 
Thomas, 117 So. 573, 166 Lsl 612. 

11. Pa.—Clarey v. City of Phila.- 
delphla, 16 Pa.Dist & Co. 875, af¬ 
firmed 166 A. 287, 311 Pa.. 11. 

12. Del.—^Drexler >v. Commissioners 
of Town of Bethany Beach, 135 A. 
484. 15 Del.Ch. 214. 

44 C.J. p 159 note 32. 

13L Neb.—Dunkln v. Blust, 119 N.W. 

8. 83 Neb. 80. 

44 C.J. p 159 note 34. 

14. Ga.—Cartersville v. Baker, 73 
Ga. 686. 

44 C.J. p 159 note 36. 

15. Ohio.—^Meyer v. City of Cleve¬ 
land, 171 N.E. 606, 86 Ohio App. 
20 . 

Act authozlzliig construction held 
constitutional 

S.C.—Cathcart v. City of Columbia, 
170 S.E. 436, 170 S.C. 862. 

19. Neb.—State v. Babcock, 41 N.W. 

165, 26 Neb. 278. 

48 C.J. p 1332 note 53. 

Fire-engine house 

Mich.—Torrent v. Muskegon, 10 N.W. 

132, 47 Mich. 116, 41 Am.R. 716. 
Mo.—Clarke v. Brookfield, 81 Mo. 503, 
61 Am.R. 243. 



63 C.J.S. 


MUNICIPAL CORPORATIONS 


§ 1043 


although it may incidentally be used for other pur¬ 
poses,but it may not erect a building primarily for 
other than strictly municipal purposes,^8 although 
it would seem that the providing of a place for the 
production of musical performances is within the 
proper scope of municipal activities as now under¬ 
stood and it has been held that a contribution by 
a city for the building of a stadium to be erected by 
a development association on land leased to it by 
the city is an expenditure for a public purpose-^® 
However, it has been held that, under a general wel¬ 
fare clause, a city is not authorized to expend mon¬ 
ey for the construction of a memorial building in 
honor of the citizens of the city who lost their lives 
during the World War .21 

Exercise of discretion. The exercise, by munici¬ 
pal officers or bodies, of discretion as to the con¬ 
struction or acquisition of public buildings will not 
be disturbed by the courts in-the absence of a clear 
abuse of discretion or authority,22 or of illegality or 

fraud.28 

Initiative and referendum. The selection and 
designation of a site for a city hall and the steps in¬ 
cident to the determination that a city hall shall be 
erected on the proposed site are legislative acts sub¬ 
ject to initiative and referendum,24 and a resolu¬ 
tion accepting an offer to donate money to erect a 
city hall on ground given by the proposed donor 
on condition that the municipality appropriate at 
least an equal amount to that offered, and that, when 
the building is completed, it shall be accepted and 
occupied as a city hall, is likewise an exercise of 

17- N.M.—Smith v. Raton, 140 P. 

109, 18 N.M. 613. 

44 C.J. p 169 note 86. 

*‘The general rule Is that a city 
has power under the general law to 
erect buildings designated and 
adapted to certain legitimate Inter¬ 
ests of the municipality ■ > < SAd If, In 
connection therewith, the buildings 
are such that the public may be al¬ 
lowed to use the same as a hall for 
lectures, entertainment, and public 
meetmg places, it will not be out¬ 
side the general powers granted to 
municipalities."—^Bartles v. City of 
Garrett, 166 N.R 437, 488, 89 Ind.App. 

349. 

1& Iowa.—^Brooks v. Brooklyn, 124 
N.W. 868, 146 Iowa 136, 26 L..R.A., 

N.S.. 425. 

43 C.J. p 1333 note 66 [J]—44 C.J. p 
159 note 87. 

Commimlty buUdliig held not au¬ 
thorized.—Bartles v. City of Garrett, 

166 N.E. 437, 89 Ind.App. 849. 

19- Cal.—^Egan v. San Francisco, 183 
P. 294, 165 Cal. 676, Ann.Cas.l916A 
764. 

44 C.J. p 159 note 88. 


legislative power and subject to initiative and refer¬ 
endum ;26 but, where resolutions of the city coun¬ 
cil provide for the erection of a police station on 
a designated site, but the Public Works Adminis¬ 
tration requires a minor change in the letting of 
the contract and in the elimination of reference to 
the Administration therein, a new resolution identi¬ 
cal with the prior ones except for the changes re¬ 
quested by the Administration is not a legislative act 
and hence not subject to a referendum.28 

Under particular statutes. A municipal corpora¬ 
tion may, by statute, be authorized to establish a 
public library,27 and a power given to maintain a 
public library includes authority to establish one.28 
Under a statute authorizing towns to erect build¬ 
ings for the use of engine houses, police stations, 
and other specified departments of the town, and 
for '‘other” municipal purposes, the town has no 
authority to build a town hall,28 although the 
town would have authority under a statute, the 
procedure of which was not adopted.®® The leg¬ 
islature may impose on the city the duty of erect¬ 
ing buildings for the accommodation of a city de¬ 
partment at the requirement, and in the discretion, 
of the officer in charge thereof.®^ 

Particular statutes have been held to authorize a 
city to carry out a transaction whereby the city 
would acquire a post office for a city hall, the Unit¬ 
ed States would acquire a lot for a new post-office 
site, and the owner of the lot would acquire the 
city hall property.23 

A statute governing a port authority has been 

'97- Okl.—Protest of Chicago, R. I. 
& P. Ry. Co., 379 P. 819, 187 OkL 
186. 

2 a Fla.—^Tampa v. Prince, 68 So. 
542, 68 Fla. 387. 

29. N.J.—Syms v. West Hoboken, 
100 A. 191, 90 N.J.Law 130. 

44 C.J. p 159 note 43. 

30. N.J.—Syms v. West Hoboken, 
supra. 

81. Mass.—Curtis v. Boston, 132 N. 

E. 181, 239 Mass. 401. 

44 C.J. p 169 note 46. 

32. S.C.—Carter v. City of Green¬ 
ville, 178 S.E. 608. 175 S.C. 130. 
Oonveyaoioe by wamaty deed 
Scheme was held not ultra vires 
as to city because proposal contem¬ 
plated that city should convey lot by 
warranty deed and city did not have 
valid option on lot, where city coun¬ 
cil's resolution contemplated that all 
three properties should be simultan¬ 
eously conveyed and that no one 
party should convey unless others 
did.—Carter v. City of Greenville^ 
supra. 


20. Cal.—^Egan v. San Francisco, su¬ 
pra. 

44 C.J. p 159 note 39. 

21. Ky.—^Barrow v. Bradley, 227 S. 
W. 1016, 190 Ky. 480. 

22 . Cal.—City of Oakland v. Wil¬ 
liams, 274 P. 328, 206 Cal. 815. 

S.C.—Carter v. City of Greenville, 
178 S.E. 608, 176 S.C. 130. 

83. S.C.—Carter v. City of Green¬ 
ville, supra. 

24. Cal.—^Knowlton v. Hezmalhalch, 

89 P.2d 1109, 32 Cal.App.2d 419— 
Burdick v. City of San Diego, 84 
P.2d 1064, 29 Cal.App.2d 666— 

Harbor Center Land Co. v. Rich¬ 
mond, 176 P. 50, 38 Cal.App. 315. 

Ordinances under initiative and ref¬ 
erendum laws generally see supra 
6 S 449-461. 

25. Cal.—^Hopping v. Richmond, 150 
P. 977, 170 Cal. 606. 

26. Cal.—^Burdick v. City of San 
Diego, 84 P.2d 1064, 29 Cal.App. 
2d 665. 
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held to authorize it to construct a building, for the 
use of lower floors as truck terminals and for rent¬ 
ing the other floors for the purpose of obtaining 
revenue to make the building self-sustaining.33 

Courthouse. A statute requiring a city to erect 
a courthouse building does not prevent the improve¬ 
ment and reconstruction of the existing building ;3‘* 
and a city has been held authorized by statute to 
acquire for courtroom purposes a building contain¬ 
ing more rooms than needed, the others being rent¬ 
ed,® 5 A legislature can compel a municipality to 
join with the state in the erection of a courthouse.36 
Whether mandatory. A statute authorizing the 
city to erect a public building is not mandatory, al¬ 
though in a subsequent provision the word ‘'shall” 
is used.37 

§ 1042. Streets and Other Ways 

a. In general 

b. County roads 

a. In General 

Legislative policy Is generally to leave to municipal 
authorities local matters with respect to the establish¬ 
ment, opening, construction, Improvement, and repair 
of streets. 


Streets may be established by the state in the di¬ 
rect exercise of its sovereign function,38 or by the 
municipal corporation as its agent ;33 and it has 
been said to be the duty of municipal governments 
to furnish their citizens with streets.'*® Likewise, 
the state may authorize towns and cities to estab¬ 
lish public highways.*! 

While, in general, unless restricted by constitu¬ 
tional provisions,*^ a state may exercise absolute 
and direct control over the streets or public high¬ 
ways within, as well as beyond, municipal bounda¬ 
ries,*® the legislative policy is to leave local matters 
respecting the establishment, opening, construction, 
improvement, and repair, of streets to the municipal 
authorities;** and, where the privilege rests ex¬ 
clusively with a municipality to lay out and estab¬ 
lish new streets and thoroughfares within its cor¬ 
porate limits, the court will not, by judicial con¬ 
struction and in the absence of a clear expression 
of the legislative will, take such privilege from it.*5 
In carrying out the governmental principle that a 
municipality has the duty to provide proper streets 
for its inhabitants, its hands will not be restrained 
in the absence of illegal or arbitrary action;*® and 
it may delegate another, by proper contract, to- 


33. N.T.—^Bu8h Terminal Co. v. City 
of New York, 278 N.Y.S. 331, 152 
Mlac. 144. 

34i N.Y.—^Kllnck v. Pounds, 163 N. 
Y.S. 1008. 

36. Ky.—^Masonic Widows’ & Or¬ 
phans’ Home V. City of Corbin, 17 
S.W.2d 215, 229 Ky. 376. 

36. La.—Benedict v. New Orleans, 
89 So. 792. 116 La. 645. 

37- N.Y.—Kllnck v. Pounds, 163 N. 
Y.S. 1008. 

44 C.J. p 160 note 46. 

38. R I.—^D1 Palma v. Zoning Board 
of Review of Town of Bristol, 50 
A.2d 779, 72 R.I. 286, 175 A.L.R. 
899. 

44 C.J. p 884 note 16. 

39. Utah.—Sidney Stevens Imple¬ 
ment Co. V. Ogden City, 33 P.2d 
181, 83 Utah 678. 

44 C.J. p 884 note 17. 

40. Tex.—Texas-New Mexico Utili¬ 
ties Co. V. State ex rel. City of 
Teague, Civ.App., 174 S.W.2d 67, 
error refused—^Neal v. San Antonio 
Water Supply Co., Civ.App., 218 S. 
W. 86. 

‘*One of the public duties Imposed 
upon a municipal government, a 
quasi public agency, is to provide 
for its inhabitants proper streets.”— 
Montgomery v. City of Alamo 
Heights, Tex.Civ.App., 8 S.W.2d 268, 
261, error dismissed. 

4 L R.I.—^Dl Palma v. Zoning Board 
of Review of Town of Bristol, 50 


A.2d 779, 72 R.I. 286, 175 A.L.R. 
399. 

42. S.C.—Ballentlne v. Columbia, 
129 S.E. 82, 132 S.C. 88. 

44 C.J. p 160 note 48. 

43. Ark.—Moore v. North College 
Ave. Impr. Dist., 256 S.W. 70, 161 
Ark. 323. 

Ky.—City of Covington v. Averbeck, 
60 S.W.2d 50, 244 Ky. 117. 

Exercise of power to establish 
streets see infra §§ 1663-1801. 
Regulation and use of streets gen¬ 
erally see infra §§ 1653-1801. 
State highway within, xnunlolpality 

(1) State highway commission has 
power to lay out prospective state 
highway within corporate limits of 
village other than existing streets 
and alleys.—Gallegos v. Conroy, 29 
P2d 334, 38 N.M. 154. 

(2) Statute held not to authorize 
state highway commission to con¬ 
struct, m a municipality of two thou¬ 
sand five hundred or more, where the 
houses are not more than two hun¬ 
dred feet apart, a state highway at 
the state’s expense.—State Highway 
Commission v. Coahoma County, 
Miss., 32 So.2d 566, suggestion of 
error overruled 37 So.2d 287. 

44. Go.—Gardner v. City of Bruns¬ 
wick, 28 S.E.2d 135, 197 Go. 167— 
Howell V. Board of Com’rs of 
Quitman, 149 S.E. 779, 169 Ga. 
74. 

Ky.—City of Covington v. Averbeck, 
50 S.W.2d 60, 244 Ky. 117. 

44 C.J. p 160 note 56. 
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Xiocatlon 

(1) Location of streets is a matter 
resting in the Judgment of municipal 
authorities.—City of Troy v. Murray, 
219 N.Y.S. 681, 128 Misc. 419. 

(2) Mode of location see infra 5 
1663. 

Width 

(1) The provision of charter of 
town that all streets thereafter 
opened or constructed should be not 
less than a designated number of 
feet wide was inapplicable to street 
to which town acquired title before 
adoption of such provision, so that 
determination of width of such street 
was within discretion of town board 
of commissioners, as provided by 
preceding section of charter.—Hyl¬ 
ton V. Town of Mount Airy, 44 S.E.2d 
61, 227 N.C. 622. 

(2) Alteration of width see infra 
5 1045. 

A private owner must yield to a 
municipality given such power, ex¬ 
cept as he is protected by a con¬ 
stitutional provision forbidding the 
taking of private property except 
on due compensation.—City of Water 
Valley v. Poteote, Miss., 33 So. 3d 
794. 

45. Ill.—Department of Public Works 

and Buildings v. Ryan, 191 N.E. 

269, 367 Ill. 160. 

48. Tex.—^Montgomery v. City of 

Alamo Heights, Civ.App., 8 S.W.2d 

268, error refused. 
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carry out the duty, although it may not delegate 
any of its municipal powers.^* a city council can¬ 
not devolve on a board the power to make street 
improvements.'^^ 

Highway over navigable waters. In the absence 
of an express authorization by the state, the author¬ 
ity of a municipality to lay out highways does not 
include the power to lay one out over navigable 
waters.®® 

Bridge. A bridge to be used both for railroad 
and general travel is a public highway and is au¬ 
thorized as a legitimate public municipal purpose 
and a proper public improvement.®^ 

b. Oonnty Koads 

Where a municipal corporation le given power to con¬ 
trol streets, a county board acting under a general road 
law has no Jurisdiction within the municipal borders. 

The state may, through the legislature, direct 
whether a municipal corporation or a county shall 
have jurisdiction over, and control of, the highways 
located within the confines of each in a way not in¬ 
consistent with the state constitution.®2 While gen¬ 
eral statutes frequently give to some county board 
or corresponding body power to control all high¬ 
ways within its jurisdiction, without excepting 
streets,®® it is well settled that, if a municipal cor¬ 
poration is given power to control streets, its ex¬ 


ercise of that power is exclusive, and a county board 
acting under a general road law will have no juris¬ 
diction within its borders,®4 although it has been 
held under some statutes that this exclusive power 
does not extend to public roads laid out through or 
to a point within the borough limits of which only 
a part is within the borough lines.®® In the absence 
of charter or statutory provision which expressly or 
impliedly gives power over its streets to a municipal 
corporation, such streets will be subject as other 
highways to the terms of the general law.®® If a 
road law states in terms that its provision shall or 
shall not apply to municipalities, the extent to which 
it is operative within them becomes of course a 
matter of statutory construction.®? 

§ 1043. — Opening of Streets 

a. In general 

b. Acquisition of land 

a. In General 

Municipal corporations are generally empowered, ex¬ 
pressly or by Implication, to open or extend streets, In the 
exercise of the discretion of the municipal authorities. 

The opening and maintenance of public streets 
has been declared a municipal affair,®® or a mu¬ 
nicipal question,®® and a municipal corporation 
may, under express or implied power to do so, open 
streets.®® It is usually given power by its charter 


47. Tex.—Texas-New Mexico Utili¬ 
ties Co. V. State ex rel. City of 
Teaffue, Civ.App., 174 S.W.Sd 67, 
error refused—Montgomery v. City 
of Alamo Heights, Civ.App., 8 
SW.2d 258, error dismissed—^Neal 
V. San Antonio Water Supply Co., 
ClvApp, 218 S.W. 36. 

48. Tex.—Montgomery v. City of 
Alamo Heights, Civ.App, 8 S.W.2d 
error dismissed. 

49. Cal.—Chase v. Los Angeles, 66 
P. 414, 122 Cal. 640. 

50l Or.—Chapman v. Hood River, 
196 P. 467, 100 Or. 43. 

61. Mo.—Haeussler v. St. Louis, 103 
S.W. 1034, 205 Mo. 656. 

Construction, improvement, and re¬ 
pair of bridges see infra S 1044. 

Bridging tracks; sharing cost 

A municipality may require a rail¬ 
way company to bridge tracks and 

bind Itself to pay a share of the 

cost. 

Kan.—^Argentine v. Atchison, etc., R. 
Co., 41 P. 946, 66 Kan. 730, 30 
L.R.A. 266. 

Va.—^Hlcka v. Chesapeake, etc., R. 
Co, 45 S.E. 888, 102 Va. 197. 

52. N.T.—^People v. Queens County, 
16 N.T.S. 705. 

Or.—^Patterson v. Ashland, 187 P. 
693, 95 Or. 233. 


County roads as within power to 
construct. Improve, or repair 
streets see infra § 1044 b (2). 

53. N.C.— Corpus Juris cited in Par¬ 
sons V. Wnght, 27 S.E.2d 534, 637, 
223 N.C. 620. 

54. N.C.— Corpus Jtiris cited in Par¬ 
sons v. Wright, 27 S.E.2d 534, 637, 
223 N.C. 620. 

44 C.J. p 160 note 68. 

55. Pa.—McCall v. Delaware, etc., R. 
Co., 71 Pa.Super. 508. 

44 C.J. p 161 note 69. 

Improvements beyond city limits see 
infra § 1059. 

56. Pa.—In re Callowhill St, 33 Pa. 
361. 

44 C.J. p 161 note 70. 

57. Pa.—^In re Greenough St., 82 A. 
427. 169 Pa. 210. 

44 C.J. p 161 note 71. 

58 . Cal.—^Byme v. Dram, 60 P. 483, 
127 Cal. 663—^Black v. Southern 
Pac. Co., 12 P.2d 981, 124 Cal.App. 
321. 

“Typically a municipal afiCair.”—^Hel- 
bach V. City of Long Beach, 128 P. 
2d 62, 66, 50 Cal.App.2d 242. 

59. Pa.—^Appeal of Bender, 163 A. 
47. 106 Pa.Super. 376. 

GO. Cal.—^Los Angeles v. Central 
Trust Co.. 169 P. 1169, 173 Cal. 
323. 


Idaho.—^Ada County v. Wright, 92 P. 

2d 134, 60 Idaho 894. 

Tex.—Perry v. Ball, 113 S.W. 588, 
52 Tex.Civ.App. 134. 

nCagnitude of improvement; public 
benefit 

The fact that an improvement is 
of great magnitude and of certain 
public benefit was held not to de¬ 
prive the city of authority to pro¬ 
ceed.—^Frank v. Maguire, 257 P. 616, 
301 Cal. 414. 

Vesting of title; physical opening 
The word “open," as used with re¬ 
spect to streets of a city, has come 
to have a special technical mean¬ 
ing, recognized in many statutes, as 
referring to the time when the city 
becomes vested with the title to the 
land which the street is to occupy; 
and yet It may refer to the actual 
physical opening rather than to the 
time when title to the land vests.— 
Johnson v. Cox, 86 N.Y.S. 601, 42 
Mlsc. 301—46 C.J. p 1107 notes 2. 3. 
Ettreet across Jog of orsek 
The fact that a street Is laid out 
across a Jog, or spur, in a tidal creek 
which runs across it, does not in¬ 
validate the order for laying it out, 
or opening it, on the ground that at 
that point the street will be of no 
width, since such a Jog or break in 
the bank may be filled up without an 
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or general statutes to do so,®i although this power 
may be restricted to streets of a certain locality 
and, where so empowered, the proper municipal au¬ 
thorities are the sole judges of the necessity, ex¬ 
pediency, or desirability of exercising that right,®® 
the municipality having a wide®^ discretion in the 
matter,®® the exercise of which the courts will not 
review, or interfere with,®® except in rare cases,®^ 
and unless such exercise is arbitrary and unjust,®® 
or such discretion is abused,®® or there is a show¬ 
ing of fraud or bad faith.*^® The scope and ap¬ 
plicability of the power depend on the construction 
of the charter or statutory provisions.^! Statutes 
pertaining to the opening of streets have been held 


to constitute merely regulatory measures calling in¬ 
to exercise private or proprietary functions, rather 
than governmental ones.*^® 

The validity of a statute providing for the laying 
out of a city street has been held not affected by 
the fact that the power to do the work is conferred 
on commissioners appointed by the act, instead of 
the municipal authorities.^® 

Across railroad. The power to establish, lay out, 
and open streets and crossings thereof, and to reg¬ 
ulate the construction and operation of railroads 
within the city, includes the power to open a street 
across an existing railroad as well as anywhere else 
within the city;^^ and such opening is an improve- 


encroachment on the creek.—Chew v. 
Babylon, 118 N.Y.S. 936, 134 App.Dlv. 
161—44 C.J. p 884 note 24. 

61. N.C—Parsons v, Wright, 27 S.B. 

2d 634, 223 N.C. 520. 

Fa.—^Appeal of Bender. 163 A. 47, 106 
Fia.Super. 376. 

Tex.—^Uvalde Const. Cb. v. City of 
Dallas. Civ.App., 99 S.W.2d 644. er¬ 
ror refused—^Herbert C. Heller & 
Co. V. International Committee of 
Young Men’s Christian Ass’ns, Civ. 
App., 60 S.W.2d 495. 

Prooeedings under general law held 
nnllUled by special act.—^In re Rem- 
sen Avenue in City of New York. 138 
N.Y.S. 694. 163 App.Div. 418, appeal 
dismissed 103 N.B. 1132, 209 N.Y. 679, 
and followed in 138 N.Y.6. 698. 158 
App.Div. 916. 

63. Puerto Rico.—^Blaachl v. Aziasco, 
6 Puerto Rico 143. 

63. U.S.—City of Norton ▼. Lowden, 
C.C.A.Kan.. 84 F.2d 663. 

N.C.—^Parsons v. Weight, 27 S.B.2d 
634. 223 N.a 620. 

Okl.—^Town of Chouteau v. Blanken¬ 
ship, 162 P.3d 379, 194 Okl. 401. 
Pa.—^Klng V. City of Harrisburg, 12 
Fa.Dl8t. & Co. 662, 82 Dauph.Co. 
19, 193. 

44 C.J. P 161 note TV. 

Political question 

Utah.—^Town of Perry ▼. Thomas, 22 
P.2d 343, 82 Utah 169. 

Pact that equity court stmck 
street from borough plan did not pre¬ 
vent borough from enacting ordi¬ 
nance laying out same street.—^Ap¬ 
peal of Bender, 163 A 47, 106 Pa.Su- 
per. 376. 

raotors affeettng publlo necessity 
In determining whether it was a 
public necessity that streets petition¬ 
ed for should be laid out, the number 
•of concerns and employees directly 
served were not the only ones to be 
considered; evidence that city had 
been faced with liquidation of a plant 
employing many persons and that 
development of the plant was of as¬ 
sistance to all taxpayers, sustained 
finding of public necessity for laying 


out of certain streets.—Amoskeag 
Industries v. Board of Mayor and 
Aldermen of City of Manchester, 41 
A.2d 917, 93 N.H. 835. 

64. Iowa—Stoessel v. City of Ot¬ 
tumwa, 289 N.W. 718, 227 Iowa 
1021. 

Tenn.—^Darwin v. Town of CookevlUe, 
97 S.W.2d 838, 170 Tenn. 608. 

66. Pa—^Appeal of Bender, 163 A 47, 
106 PaSuper. 376—Borough of 
Bmaua v. Security Trust Co., No. 2, 
6 PaDist. & Co. 403, iJl Lehigh Co. 
L.J. 69. 

, Slfect of fallnze to open part of 
street 

The failure of a municipal corpora¬ 
tion to open and improve a part of a 
new street does not operate as a re¬ 
jection of the part not opened or im¬ 
proved.—-iSteele V. Fowler, 41 N.B.2d 
678, 111 lnd.App. 864. 

66 i Pa.—Appeal of Bender, 163 A 
47, 106 PaSuper. 376—^King v. City 
of Harrisburg, 12 PaDlst. & Co. 
662, 32 Dauph.Co. 19, 193—^Borough 
of Emaus v. Security Trust Co. No. 
2. « PaDlst. & Co. 403, 11 Lehigh 
CO.L.J. 69. 

Mandamus see Mcmdamus | 176. 
Biterferenoe by equity court 

(1) Courts of equity may not intex^- 
fere with the opening of streets law¬ 
fully Ifaid out and ordained by bor¬ 
oughs, but may prevent the opening 
of a street for which there is no law¬ 
ful warrant or authority; so, unless 
an ordinance for the laying out and 
opening of a street has been duly 
adopted, borough officers have no le¬ 
gal authority to enter on a property 
owner’s ground to open street and 
may be enjoined from so doing.— 
Sollak v. Borough of North Belle Ver¬ 
non. 200 A 707, 181 FaSuper. 459. 

(2) Ordinance or other order for 
improvement generally see infra SS 
1104-1116. 

67. Okl.—Town of Chouteau ▼. 
Blankenship, 162 P.2d 379, 164 Okl. 
401. 


6& U.S.—City of Norton v. Lowden, 
C.CAKan., 84 F.2d 668. 

Iowa—Stoessel v. City of Ottumwa, 
289 N.W. 718, 227 Iowa 1021. 

68. Cal.—^Frank v. Maguire, 267 P. 
615, 201 Cal. 414. 

Utah.—^Town of Perry v. Thomas, 22 
P.2d 343, 82 Utah 159. 

TO. U S.—City of Norton v. Lowden, 
aCAEan., 84 F.2d 663. 

Utah.—Town of Perry v. Thomas, 22 
P.2d 343, 82 Utah 159. 

71. Mo.—Eirksville v. Hines, 225 S. 
W. 950, 285 Mo. 233. 

44 CJ. p 161 note 77. 

72. Tex.—^Houston Lighting & Pow¬ 
er Co. V. Fleming, Civ.App., 128 S. 
W.2d 487, reversed on other 
grounds Fleming v. Houston Light¬ 
ing & Power Co., 138 S.W.2d 620. 
136 Tex. 463, rehearing denied 148 
6.W.2d 923, 136 Tex. 463, oertiorari 
■denied Houston Lighting & Power 
Co. V. City of West University 
Place, 61 S.Ct 836, 318 U.S. 660, 
86 L.Bd. 1620. 

78. N.Y.—Re Woolsey, 96 N.Y. 186. 

74L Cal.—<31ty of Long Beach v. 

Pauli, 241 P. 649, 197 Cai. 467. 

Ill.—^Pittsburg, Ft W. & C. R. Co. T. 

Chicago, 42 N.E. 781, 169 Ill. 369. 
44 C.J. P 161 note 78. 

Construction, improvement or repair 
of bridges and viaducts see infra 9 
1044 o (8). 

Improvements interfering with fran¬ 
chises in streets see infra S 1060. 
Opening or extension of public ways 
across existing railroad generally 
see the C.J.S. title Railroads S 156, 
also 61 C.J. p 667 note 11-p 669 
note 96. 

Extension of street across znllroad 
Ill.—Illinois Cent. R Co. v. Chicago, 
30 N.E. 1044, 141 IlL 586, 17 LlR.A 
630. 

26 C.J. p 226 note 78 [a] (2). 
Desirability 

Whether needs of city made it de¬ 
sirable to open street over railroad 
tracks and station grounds was a 
question for city council, not court. 
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ment within a statute authorizing a city council to 
provide for any “improvement” of a general nature 
in a city.*^® 

Along beach or ocean front An act authorizing 
the laying out of driveways along the “beach or 
ocean front” has been held to include the beach of 
an inlet and under a power to open a street on 
the ocean front for the erection of an elevated walk 
more than one street may be opened.77 

Extension of street. An appropriation of prop¬ 
erty for extension of a street is a public improve-’ 
ment.^8 A municipality has been held to have broad 
discretionary powers to extend streets and high¬ 
ways and authority to extend city streets may 
be expressly conferred by statute.80 a statute au¬ 
thorizing cities to extend their streets authorizes 
merely the extension of existing streets in the same 
direction and with the same width,extension, in 
this connection, meaning prolongation of the street 
in the direction in which it already points but 
in extending a street a set-oif at an intersecting ave¬ 
nue may be made without its constituting the open¬ 
ing of a new street^® A statute authorizing the ex¬ 
tension of a street under certain restrictions, and 
providing that the city authorities at their discre¬ 
tion might extend other streets, has been held to 
confer power to extend such other streets only in 
the same way and subject to the same restrictions.^^ 

In the absence of a constitutional restriction, the 
state may extend or prolong upland streets over 
tidelands either in a direct line or at an angle to the 


upland streets.SS Under a constitutional provision 
providing that municipal corporations shall have 
the right to extend their streets over inter\-ening 
tidelands to and across an area reserved as a harbor 
area, the city is not limited to extending its streets 
to the harbor area but may extend them across it.*® 

Through cemetery, A statute extending the lim¬ 
its of a borough and authorizing commissioners to 
lay out within such limits such streets as they shall 
deem proper does not suspend a general law for¬ 
bidding the opening of a street through any burial 
ground.87 

Mandatory or permissive authority. Where ex¬ 
tensive and exclusive powers have been conferred 
by the legislature with respect to streets and high¬ 
ways, a statutory authority to exercise such power 
in accordance with a prepared system previously 
adopted should be construed as permissive, not man¬ 
datory.®® 

Proceedings by county officers or courts. Where, 
in addition to the right of a municipality to open 
streets, the power is conferred on some county 
officer or court, and either the city or county has 
acted, the jurisdiction of the other is excluded.®® 

b. Acquisition of Land 

In addition to eminent domain and dedication, a mu¬ 
nicipal corporation may acquire land for street or high¬ 
way purposes by purchase, contract, or gift. 

A municipal corporation may acquire land for 
street or highway purposes by purchase,®® con- 


under evidence ahowlng that desira¬ 
bility was at least fairly debatable.— 
City of Norton v. Liowden, C.CJLKan., 
84 F.2d 668. 

Olumotez of txmao artery as ‘^nb- 
llo highway” is not lost because it Is 
so built—^Union Bldg. Co. v. City of 
Newark, 28 A.2d 277, 129 N.J.Law 
146. 

7& Okl.—6tate ez rel. City of Shaw¬ 
nee V. Williamson, 97 P.2d 74, 186 
Okl. 278, 126 A.L..R. 1389. 

70L N.J.^tate v. Wright. 23 A. 

1116, 54 N.J.Law 180. 

77- N.J.—^Murphy v. Long Branch, 
Sup., 61 A. 993. 

7a Ohio.—^McFarlan v. Norwood, 19 
Ohio N.P..N.S., 145, affirmed 26 
Ohio Clr.Ct, N.S., 33. 

70L Tenn.—^Darwin v. Town of 
Cookeville, 97 S.W.2d 888, 170 

Tenn. 508. 

aa Ky.—^Wilkerson v. Lexington, 
222 S.W. 74, 188 Ky. 881. 

81. Wash.—Seattle, etc., R. Co. v. 
State, 84 P. 551, 7 Wash. 150, 88 
Ajn.S.R. 866 , 22 L.RAl. 217. 

44 CJ. P 162 note 82. 


Bztension across railroad tracks 
Ill.—^Illinois Cent. R. Co. v. Chicago, 
80 NK. 1044. 141 Ill. 586. 17 L.R.A. 
530. 

25 C.J. P 226 note 78 [a] (2). 

88 . La—Monroe v. Ouachita Parish 
Police Jury, 17 So. 498, 47 La Ann. 
1061. 

83. Ill.—Culver v. Chicago, 49 N.B. 
573. 171 Ill. 399. 

Fa—In re Locust St, 25 A. 816, 163 
Fa 276. 

8 ^ N.J.—^Matthiessen, etc.. Sugar 
Refining Co. v. Jersey City, 26 N. 
J.Bq. 247. 

85. Wash.—Chlopeck Fish Co. v. 

Seattle, 117 P. 232, 64 Wash. 815. 
88 . Wash.—Chlopeck Fish Co. v. 
Seattle, supra 

87- Pa—^In re Egypt St, 2 Grant 
455. 

88 . Mont.—^Ford v. Great Falls, 127 
P. 1004, 46 Mont. 292. 

89- Cona—^Monroe v. Danbury, 24 
Conn. 199. 

44 C J. p 281 note 47. 

90. Colo.—Chitwood v. City and 
County of Denver, 201 P.2d 605. 
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La.—^Town of Plnevllle v. Ball, 119 
So. 738, 10 LaApp. 283. 

N.J.—^Village of Ridgewood v. Bor¬ 
ough of Glen Rock, 188 A. 698, 15 
N.J.Mlsa 65. 

N.Y.—Scarborough Properties Corpo¬ 
ration V. Village of Bnarcliff Man¬ 
or, 16 N.E.2d 369, 278 N.Y. 870. 
N.C.—City of Winston Salem v. 

Smith, 8 S.E.2d 328. 21'6 N.C. 1. 

44 CJ. p 162 note 89. 

Acquisition of land for widening 
street see infra S 1046. 

Purposes of municipal acquisition of 
property generally see supra S9 
958-960. 

CompensatlOB oontlngant 
Where a city had power to pur¬ 
chase private property for corporate 
purposes, an agreement by it to pay 
grantor for his land taken for a 
street, the compensation to be paid 
being made dependent upon a future 
contingency, was valid.—Washington 
Water Power Co. v. Spokane, 154 P. 
329, 89 Wash. 149. 

PnrcliaBe of easamaiLt 
A city has no power to purchase an 
easement for street purposes under a 
charter which contains the usual pro- 
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tract,9i or gift,®2 and acquisition may be by con¬ 
demnation as discussed in Eminent Domain §§23, 
33, and by dedication, in Dedication § 9 et seq. For 
the purpose of municipal improvement, a municipal 
corporation has been upheld by the courts in tak¬ 
ing title, permanent or temporary, to streets.®^ 
When the charter confers on the city authority for 
acquiring land for the purpose of laying out streets, 
the city is confined to the methods provided there¬ 
in.®"^ However, a city in the exercise of a right 
to take land for street purposes is not limited to the 
amount actually needed for travel.®6 

One who conveys land to a municipality for 
street purposes pursuant to an alleged agreement 
that payment will be made therefor cannot recover 
the price without proving such agreement, notwith¬ 
standing he has characterized the offer as one to 
dedicate instead of to convey.®® 

Lcuid of railroad company. The power to acquire 
land for street purposes applies as well to the land 
of a railroad company as to that of any other per¬ 
son ;®7 and, where a city may purchase a right of 
way over lands of a railroad, it may either do so®® 
or it may, in consideration of benefits which it de¬ 
rives from the opening of a street over the rail¬ 
road’s land, take on itself the expense of protecting 
persons and property using the street.®® 

To protect ocean view. Under a power to ac¬ 


quire land to protect the view oceanward from a 
walk on the beach, a city may acquire land under 
water.i 

For private use, A city has no power to condemn 
land for a street for the purpose of giving a rail¬ 
way the sole use of it,® or to give such use to a 
private individual.® 

§ 1044. - Construction, Improvement, or 

Repair 

a. In general 

b. Streets or ways within power or duty 

c. Extent of power or duty 

a. In Gtoeral 

While there Is authority that municipal corporations 
have inherent powers In this respect, the power and duty 
to construct, Improve, or repair streets Is generally dele¬ 
gated to municipal corporations to be exercised within 
their reasonable discretion. The power is a continuing 
one, not Impaired by nonuser or exhausted by a single 
exercise. 

A municipal corporation has the right to improve 
its public streets,^ and, in the absence of statute,® 
to pave them,® and has the right and duty to con¬ 
struct a highway in such manner as to eliminate as 
far as possible the dangers incident to modern traf- 
fic.7 In the construction, improvement, and main¬ 
tenance of streets, a municipality is an agency of 


visions for the condemnation of land 
for public grounds, streets, etc, al¬ 
though It also provides that the city 
may lease, purchase, and hold real or 
personal property sufficient for the 
convenience of the inhabitants there¬ 
of, and may sell and convey such 
property, and that such property 
while owned by the city shall be free 
from taxation.—Trester v. Sheboy¬ 
gan, 58 N.W. 747, 87 Wis. 496. 

Failure to appraise or secure ap¬ 
praisal of realty held not to invali¬ 
date transaction —Chitwood v. City 
and County of Denver, Colo., 201 P.2d 
605. 

91. Utah.—Sidney Stevens Imple¬ 
ment Co. V. Ogden City, 33 P.2d 
181. 83 Utah 678. 

92. N.J.—Village of Ridgewood v. 
Borough of Glen Rock. 188 A. 698, 
15 N'.J.Misc. 65. 

43 C.J. p 1333 note 67 [a]. 

98. Conn.—^Derby v. Ailing, 40 Conn. 
410. 

£ease for temporary use m street 

Wla.—Gilman v. Milwaukee, 31 Wis. 
563. 

94. "Wla.—State v. Duluth, etc.. 
Bridge Co., 177 N.W. 332, 17 Wis. 
283. 

44 C.J. p 162 note 90. 


95. U.S.—Hannibal v. Campbell, 
Mo., 86 F. 297, 30 C.C.A 63. 

44 C J. P 162 note 91. 

96l N.Y.—Scarborough Properties 
Corporation v. Village of Briarclill 
Manor, 16 N.E.3d 369, 278 N.Y. 370. 

97. Cal.—Los Angeles v. Central 
Trust Co., 159 P. 1169, 173 Cal. 333. 

Pla—^Florida East Coast R. Co. v. 
Miami, 79 So. 682, 76 Fla. 277. 

98. Fla.—^Florida Bast Coast R. Co. 
V. Miami, supra. 

99. Fla.—Florida East Coast R. Co. 

V. Miami, supra. 

1. N.J.—Murphy v. Long Branch, 
Sup.. *61 A. 593. 

8 . Ill—Ligare v. Chicago, 28 N.E. 

934. 139 111. 46, 32 Am.S.R. 179. 

44 C.J. p 162 note 97. 

3. Mo.—^Kansas City v. Hyde, 96 S. 

W. 206, 196 Mo. 616—Kansas City 
V. Hyde. 96 S.W. 201, 196 Mo. 498, 
113 Am.S.R. 766, 7 L.RA,N.S., 639. 

4. Mich.—^Theisen v. City of Detroit, 
237 N.W. 46, 254 Mich. 338. 

Improvement of streets and high¬ 
ways beyond boundaries of munici¬ 
pality see infra S 1069. 

5. Ky.—Hunt V. City of Ashland, 
119 S.W.2d 640, 274 Ky. 667. 

No general power to oontraot I 

Under some statutes, a city hp-a ^ 

640 


been held not to have a general power 
to contract for paving, such right be¬ 
ing vested in the owners of the as¬ 
sessable property.—^Liberty Nat. 
Dank v. Excino Board of JelTerson 
County, -52 P 2d 61, 175 Okl. •246— 
Severns Paving Co. v. Oklahoma City, 
13 P.2d 94, 158 Okl. 182. 

6. Mich.—Theison v. City of De¬ 
troit, 237 N.W. 46, 264 Mich. 338. 

Tex.—City of Corpus Christl v. John¬ 
son, Civ.App.. 54 CS.W.2d 865. 

Znlierent power 

Ky.—^Hunt v. Ashland, 119 S.W.2d 
640, 274 Ky. 667. 

XtEoluslve right 

Tex.—City of Wichita Falls v. Maul¬ 
din, ComApp., 39 S.W.2d 859. 

Bemoval of paxkway; paving entire 
width 

City was held authorized, on an¬ 
nexation of platted land, to remove 
parkway in middle of streets and 
pave entire width thereof.—Theisen 
v. City of Detroit. 237 N.W. 4'6. 264 
Mich. 338. 

7. Tex.—Massie v. City of Floydada, 
Civ.App., 112 S.W.2d 243. 

Tort liability for defects or obstruc¬ 
tions in streets see supra S5 781- 
872. 
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the state,8 and any powers which it exercises fall 
within the police power of the state.® A legisla¬ 
ture may, without the consent of a municipality or 
its inhabitants, compel the municipality, at its ex¬ 
pense or at the expense of property owners benefit¬ 
ed thereby, to construct, improve, or repair streets 
or other highways within its limits.^® 

The power to improve streets is among the im¬ 
plied powers of a municipal corporation and it has 
been held that no express grant is necessary,n that 
construction and repair of highways and streets for 
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public travel are among the usual purposes of the 
creation of municipal corporations,and, broadly, 
that a municipality has the duty to keep its streets 
in proper repair,^® or a duty fixed by law to main¬ 
tain its streets.i4 On the other hand, the power 
and duty to provide, maintain, improve, or repair 
streets are usually delegated to municipalities,^^ the 
rights of abutting owners in streets being then sub¬ 
ject to the municipal power to put and maintain 
them in a suitable condition.1® A statute covering 
street improvements applies to all improvements 


Blfflit to sudntaliL hlgliwaTs 
Ala.—Fuller v. Knight. 2 So.3d 606. 
241 Ala. 257. 135 A.L.11. 760. 

8. Ohio.—City of Youngstown v. 
Mitchell, 14 Ohio Supp. 83. 

9. Ohio.—City of Youngstown v. 
Mitchell, supra. 

la CaL—Lent v. Tlllson, 14 P. 71. 
72 Cal. 404. 

43 C.J. p 282 note 76. 

11. Pa.—^Barter v. Commonwealth. 3 
Penr. & W. 253. 

44 C.J. p 162 note 4. 

Care of streets see Infra S§ 1696- 
1700. 

Police power 

Municipality has Inherent authori¬ 
ty. under Its general police power to 
exercise reasonable regulations in 
manner of improving streets, for pur¬ 
pose of protectmg life and property. 
—Jeffers v. City of Charleston, 136 
S.E. 863, 103 W.Va. 61. 

Improving state highway service 
Although state has provided a 
highway system, cities and local 
communities, as a proprietary enter¬ 
prise for special benefli: of local resi¬ 
dents and property owners, may Im¬ 
prove service by opening streets in 
cities, building feeder roads into ru¬ 
ral districts, and repairing county 
roads already opened but needing im¬ 
provement.—^Ada County v. Wright, 
92 P.2d 134. 60 Idaho 394. 

12 . U.S.—Boomer v. Glenn, DG.Ky.. 
21 F.Supp. 766. appeal dismissed, 
C.C.A., Glenn v. Boomer, 107 F.2d 
1013. 

“The power of the city . . . 

as a municipal corporation to Im¬ 
prove its streets ... is neces¬ 
sary to the accomplishment of a pri¬ 
mary function of all municipal gov¬ 
ernments."—City of Columbia v. Tar 
turn, 177 S.E. 641, 646, 174 S.C. 366. 

13. Ohio.—Ohio Traction Co. v. 
Huwe, 181 N.E. 114, 41 Ohio App. 
337. affirmed 189 N.E. 1, 127 Ohio 
St 444. 

Defects or obstructions In streets or 
other public ways see supra IS 
781-872. 

laying of pipes beneath surface 
A municipality has a certain cor^ 
porate Interest In the granting of lo¬ 
cations for the laying of conduits or 

C3 C. J.S.—41 


pipes beneath the surface of its 
streets for the transmission of elec¬ 
tricity and other purposes, since the 
expense of keeping streets m repair, 
a duty Imposed on the municipality, 
may be Involved.^—Carroll v. Cam¬ 
bridge Electric Light Co.. 43 N.E.3d 
340, 312 Maas. 89. 

14. Ala.-^hamberlain v. Board of 
Com'ra of City of Mobile. 11 So.2d 
724. 243 Ala. 662. 

15. Ala.—^Branyon v. Kirk, 0.91 6o. 
345. 238 Ala. 321. 

Fla.—Stewart v. City of Do Land. 188 
So. 690, 137 Fla. 731. 

Ind.—Swiam v. City of Indianapolis, 
173 N.E. 287. 202 Ind. 233. 

Kan.—^Mlller-Carey Drilling Co. v. 

Shaffer, 61 P.2d 1320, 144 Kan. 508. 
Ky.—Oovpns Jtuls cited in City of 
Covington v. Averbedc, 50 S.W.2d 
60, 62. 244 Ky. 117. 

Md.—^Mayor and City Council of 
Havre de Grace v. Maxa, 9 A2d 
235, 177 Md. 168. 

Mo.—^Barton County Rock Asphalt 
Co. V. City of Fayette, 155 S.W.2d 
771, 236 Mo.App. 505. 

Okl.—Wright V. City of El Reno, 35 
P.2d 473, IVO OkL 694. 

Tenn.—Savage v. South Knoxville 
Macadam Co.. 5 Tenn.App. 377. 

Tex.—Clark v. W. L. Pearson & Cb., 
39 S.W.2d 27, 121 Tex. 34—Gillespie 
V. Fuller Const. Co., Civ.App.. 66 
S.W.2d 798, error refused. Certifi¬ 
cate of Questions submitted dis¬ 
missed, 61 S.W.2d 977. 122 Tex. 
506. 

Utah.—Sidney Stevens Implement 
Co. V. Ogden City, 83 P.2d 5.81, 83 j 
Utah 578. 

44 C.J. p 162 note 6. 

Specially dtflogated power 
N.J.—Union Bldg. Co. v. dty of New¬ 
ark, 28 A2d 277. 129 N.J.Law 146. 
Statutory power to pave 

(1) Generally. 

La.—State ex rel. Harman v. Thom¬ 
as. 115 So. 688, 165 La. 412. 

Tex.—Clark v. W. L. Pearson & Co.. 
Civ.App., 26 S.W.2d 382, affirmed 
89 S.W.2d 27. 121 Tex. 84. 

(2) Over part of railroad light of 
way.—City of Higginsville ex rel. 
and to Use of Elasco, Inc., v. Alton R. 

I Co., 171 S.W.2d 795, 287 MoApp. 1204. 
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(8) Powers conferred by two stat¬ 
utes held cumulative.—^Doss v. West 
Texas Const. Co., 96 S.W.2d 1116, 128 
Tex. 839. 

(4) Co-operation of city and coun¬ 
ty in paving city streets forming 
part of state highways.—City of 
Montezuma v. Brown Bros., 147 SAl 
80. 168 Ga. 1. 

(5) Act authorizing pavement held 
valid.—City of Dawson v. Bolton, 
143 S.E. 119, 166 Ga. 232. 

Bomo-mla city with charter exist¬ 
ing prior to date of passage of stat¬ 
ute dealing with street improvements 
could use the terms and provisions 
of that statute without amending its 
charter to adopt such statute or Its 
terms and provisions.—^E[ldd v. City 
of Big Spring, Tex.Clv.App., 164 6. 
W.2d 727—City of Big Spring v. Tate. 
Tex.Civ.App., 162 S.W.2d 1066. 
BeQUiremeat of ordinance acoeptiBg 
dedlcatioxL 

Statutory requirement of accept¬ 
ance of dedicated street by ordinance, 
to make it public street, is not limi¬ 
tation on city's power to improve 
streeta—Village of Bay v. U. S. Fi¬ 
delity & Guaranty Co.. 156 N.E. 227, 
24 Ohio App. 73. 

Oensrsl street improvameiLt stat¬ 
utes were held not to bar home-rule 
cities from exercising statutory pow¬ 
ers of making street Improvements.— 
Anderson v. Brandon, 47 S.W.2d 261, 
121 Tex. 188. 

‘■SBnnioipal public worarT* 

The paving or repaving of a pub¬ 
lic street In a municipality Is a "mu¬ 
nicipal public work" which munici¬ 
pality Is authorized by statute to 
construct.—City of Moundsvllle v. 
Brown. 84 S.E.2d 321. 127 W.Ya. 602. 

1& Ohio.—(East End Banking, etc., 

Co. V. Cleveland, 1 Ohio N.P.,N.S.. 

493. 

Pa—^Palmerton v. Wolensky. 120 A. 

774. 277 Pa 162. 

Sffect of contract between mnnlci- 
paUty and property owner 

A municipality by entering Into a 
contract with the owner of land ad¬ 
joining a public street, whereby It 
undertook to improve a portion of a 
street at Its expense, does not there¬ 
by surrender or impair the power 
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coming within its terms,and street improvements 
must be in accordance with statutory require- 
ments.i® Laws giving cities the authority to im¬ 
prove their highways and streets should be ration¬ 
ally and sensibly construed so as to accomplish the 
object for which they were enacted.^® 

The improvement of a street has been held to be 
a governmental function on the part of the city,®® 
as are the construction and maintenance of streets 
and alleys within its territorial limits the power 
to establish, improve, maintain, and repair public 
streets within a municipality is within the term 
"powers of local self-government” gfranted by the 
constitution,®® and the improvement of the streets 
of a city is within a statutory and charter power to 
purchase or condemn private property for any pub¬ 
lic use or purpose within the scope of the city's 
powers.®® It has also been held, however, that a 


city, in maintaining and improving streets, acts in 
its proprietary, rather than in its governmental, ca- 
pacity,®^ and that statutes pertaining to the im¬ 
provement of streets constitute merely regulatory 
measures calling into exercise private or proprie¬ 
tary functions, rather than governmental ones.®® 
A municipal board of aldermen, in passing an or¬ 
dinance calling for the improvement of streets, 
acts in its legislative capacity.®® 

The power to open and extend streets may in¬ 
clude the right to construct streets,®^ although it 
has been held that the word "open” in a statutory 
authority is the equivalent of “lay out” and means 
the adoption of outlines or locations, and not the 
work of construction or improvement.®® Wheth¬ 
er a particular statute is applicable to a particular 
municipality is a matter of construction of the char¬ 
ter or statutory provisions.®® General laws oon- 


delegated to it by statute to cause 
the street to be improved In accord¬ 
ance with the provisions of that 
statute.—^McNeil v. South Pasadena. 
135 P. 33. 166 GaL 163, 48 li.RJL.N. 
S., 138—44 CJ. P 629 note 48. 

17. Ind.—Swlam v. City of Indianap¬ 
olis. 173 N.E. 287. 202 Ind. 238. 

18L Cal.—Gualco v. City of Behers- 
fleld, 260 P. 308, 86 Cal.App. 167. 
Ksr ,—City of Pnnceton v. Baker, 7 S. 

W.2d 1042. 226 Ky. 219. 

Neb.—Garver v. City of Humboldt. 

231 N.W. 699, 120 Neb. 132. 

Pa.—^In re Atherton 'Street 18 Pa. 

Dlst. & Co. 840. 

CnxbliLg 

N.D.—^Deuchscher v. City of James¬ 
town. 237 N.W. 814, 61 N.D. 314. 
XhooiLsisteiLt provisions 

(1) Statute srrantlns: power to 
make Improvement was held com¬ 
plete and could be followed in disre¬ 
gard of Inconsistent provision for 
carrylnfir out such acts.—Lusk v. 
Boise City, 292 P. 1100, 60 Idaho 60. 

(2) Street improvement ordinances 
authorised by city charter will pre¬ 
vail over general laws inconsistent 
therewith.—^Raisch v. Myers. 167 P. 
2d 198, 27 Cal.2d 778. 

Pips oonneotions 

Charter provisions requiring mak¬ 
ing of gas, water, and sewer pipe 
connections before any street is 
paved are merely directory and not 
mandatory.—^FTedlng v. City of Min¬ 
neapolis. 224 N.W. 845, 177 Minn. 
122, followed in Coyle v. City of Min¬ 
neapolis, 225 N.W. 274, l77 Minn. 
126. 

Btstntozy procedure held numdatozy 
Neb.—Musser v. Village of Rush- 
vllle, 289 N.W. 642. 122 Neb. 128. 

N.Jw—^Union Bldg. Co. v. City of New¬ 
ark, 28 A.3d 277. 129 N.J.Law 146. 


19. Tex—Clark v. W. L. Pearson & 
Co.. 39 S.W.2d 27, 121 Tex. 34. 

20l Ohio.—Spieker v. Board of Rap¬ 
id Transit Com'rs of City of Cin¬ 
cinnati, 174 N.E. 15. 37 Ohio App. 
102 . 

BcuprovemeiLt at expense of property 
specially heneiLted 

Wash.—^Malette v. Spokane, 137 P. 
496, 77 Wash. 206, 51 L.RJL,N.S.. 
686 , Ann.Cas.l9l5D 225. 

44 CJ. p 165 note 70. 

21 . IT.S.—City of Ben wood v. Inter¬ 
state Bridge Co., D.C.W.Va., 80 F. 
Supp. 962. 

22 . Ohia—Perrysburg v. Ridgway, 
140 N.E. 595, 108 Ohio St 246. 

23. Mich.—^Barnhart v. City of 
Grand Rapids, 211 N.W. Od, 287 
Mich. 90. 

2 t Wash.—City of Spokane v. Spo¬ 
kane Gas & Fuel Co., 26 P.2d 1034, 
d75 Wash. 103. 

bnprovement at expense of propeiv 
ty specially benefited 

N.T.—Bno V. New York, 68 N.T. 214. 

44 C.J. p 155 note 70. 

25. Tex.—^Houston Lighting & Pow¬ 
er Co. V. Fleming, Clv.App., 128 
S.W.2d 487, reversed on other 
grounds Fleming v. Houston Light¬ 
ing & Power Co., 138 S.W.2d 620, 
136 Tex. 463, rehearing denied 143 
S.W.2d 928, 186 Tex. 468, certiorari 
denied Houston Lighting & Power 
Co. V. City of West University 
Place, 61 S.Ct 886, 813 U.S. 660, 86 
KEd. 1520. 

26L Mo.—^Marbury v. City of Farm¬ 
ington, App., 5 S.W.2d 677. 

27. N.J.—^Matthiessen, etc.. Sugar 
Refining Co. v. Jersey City, 26 N. 
J.Eq. 247. 

28, Md.—^Patterson v. Baltimore, 101 
A. 689, 180 Md. 645. 
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29. Cal.—Blake v. City of Eureka, 

268 P. 945, 201 Cal. 643. 

Tex.—Clark v. W. L. Pearson & Co., 

89 S.W.2d 27, 121 Tex. 84. 

44 C.J. p 163 note 10. 

Population 

A statute giving to all cities and 
towns having at least a designated 
number of inhabitants power to im¬ 
prove streets and assess abutting 
property refers to population at date 
power is to be exercised rather than 
at date of incorporation.—City of 
West University Place v. Pleasant, 
C.C.A.Tex, 90 F.2d 844. 

Amendment or repeal 

01) Charter provision as to vote 
of council members required for pav¬ 
ing held not amended or repealed by 
statute.—^Wookey v. City of Alma, 
223 N.W. 963, 118 Neb. 158. 

(2) Special act authorizing city to 
pave certain streets at expense of 
city and abutting property owners in 
stated proportions was held not re¬ 
pealed by act abolishing city gov¬ 
ernment and establishing new one, 
but VELlidatlng taxes previously 
levied by city, acts not being in con¬ 
flict.—^Howarth v. City of De Land, 
158 So. 294, 117 Fla. 692, followed in 
Stewart v. City of De Land, 168 Go. 
300, 117 Fla. 705. 

(3) Statute amending charter of 
city was held not impliedly to re¬ 
peal, as to it, statute giving power 
to make street improvements in ad¬ 
dition to charter powers.—City of 
Rockwood V. Rodgers, 290 S.W. 881, 
164 Tenn. 638. 

(4) Provisions of act authorizing 
cities to Improve streets that it shall 
not repeal any existing general or 
special law or charter provision, but 
that powers, terms, and provisions of 
act shall exist as alternatives to 
those of other laws and charters, and 
that it shall not repeal specified pav- 
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cerning the securing of rights of way for public 
roads have been held not to extend to or affect pow¬ 
ers conferred on cities and towns to lay out and 
improve their streets.^® 

A street improvement is a “municipal affair*' as 
respects the power of a city to make it,®^ and the 
matter of improving the streets, alleys, and high¬ 
ways within the corporate limits of a municipality 
has been declared a matter strictly of municipal 
concern;®® but the validity of a statute providing 
for the improvement of a city street has been held 
not to be affected by the fact that the power to do 
the work is conferred on commissioners appointed 
by the act instead of the municipal authorities.®® 
The question of the advisability or necessity for 
such improvement is ordinarily for decision by the 
proper authorities of the municipality,®^ which has 
a large®5 or broad®® discretion in the matter ;®7 
such discretion must not be arbitrarily, unreason¬ 


ably, or fraudulently exercised,®® and, as discussed 
infra § 1135, its exercise will not be reviewed by 
the courts in the absence of an abuse of discretion. 
Likewise, a municipal corporation is under no ob¬ 
ligation to open a street or highway to its full 
width,®® and the extent to which the improvement 
shall go rests in the sound discretion of the munici¬ 
pal authorities.^® 

The fact that a municipality obtains a street im¬ 
provement without cost to itself does not render the 
improvement any less a municipal one.^i 

Basis and validity of statutes. Street improve¬ 
ment statutes are said to be bottomed on street and 
alley improvement, which implies ownership in the 
city.^® 

Continuing power. Municipal power to construct, 
improve, or repair streets is a continuing one,^® 
not impaired by nonuser,or e^^austed by a single 


ing statutes, apply to all cities not 
expressly excepted, whether char¬ 
tered under general law or operating 
under special or home-rule charters. 
—City of Big Spring v. Tate, Tex. 
Clv.App., 162 S.W.2d 1066. 

30. Arlz.—Collins v. Wayland, 127 
P.2d 716, 69 Ariz. 340, certiorari de¬ 
nied 63 set. 760, 818 U.S. 767, 87 
L.Ed. 1138. 

31. Cal.—^Blake v. City of Eureka. 
268 P. 945, 201 Cal. 643—Stege v. 
Richmond, 228 P. 46'1, 194 Cal. 305. 
Ordinance as to method of street 

Improvement held valid as dealing 
with municipal affair.—City of San 
Jose V. Lynch, 52 P.2d 919. 4 CaL2d 
760. 

32. Neb.—Salsbury v. City of Lin¬ 
coln, 220 N.W. 827, 117 Neb. 465. 

33. N.T.—Re Woolsey. 95 N.Y. 136. 

34. Ala.—^Hamrick v. Town of Al¬ 
bertville. 165 So. 87. 228 Ala. 666. 

Paving 

N.C.—Spicer v. City of Goldsboro, 39 
S.E.2d 526, 226 N.C. 557. 

Tenn.—^Haney v. City of Nashville, 
14 S.W.2d 728, 158 Tenn. 423. 

Tex.—Crabb v. Uvalde Paving Co., 
Com.App., 23 S.W.2d 300—Gillespie 
V. Puller Const. Co., ClvA^pp.. 66 
S.W.2d 798. error refused, certifi¬ 
cate of questions submitted dis¬ 
missed 61 S.W.2d 977. 122 Tex. 506. 
Delegation by oonncll to oonunlttee 
A city council does not have pow¬ 
er to delegate to a committee its dis¬ 
cretionary power as to the construc¬ 
tion of bicycle paths.—^Porter v. 
Shields. 49 A. 786, 200 Pa. 241. 
Control by initiative and referendnin 
(1) Conduct of governing body of 


city in establishing federal-aid route 
through city cannot be controlled by 
Initiative and referendum law.—State 

V. Morton, 276 P. 62, 128 Kan. 125. 

(2) Ordinances under initiative 

and referendum laws see supra 59 
449-461. 

35. Colo.—City and County of Den¬ 
ver V. Bargan Land & Investment 
Co.. 267 P. 405, 83 Colo. 551. 

36. Tenn.—^Darwin v. Town of 
Cookeville. 97 S.W.2d 838, 170 Tenn. 
608. 

37. Ky.—Corpus JUzls cited in 
City of Covington v. Averbeck, 60 
S.W.2d 50. 62, 244 Ky. 117. 

Okl.—^Wright V. City of El Reno. 86 
P.2d 473, 168 OkL 594. 

Tenn —^Brlmer v. Municipality of 
Jefferson City, 216 S.W.2d 1. 

Tex—Gillespie v. Puller Const. Co., 
Civ.App., 66 S.W.2d 798, error re¬ 
fused, certificate of questions sub¬ 
mitted dismissed, 61 S.W.2d 977, 
122 Tex. 606. 

44 C J. p 166 note 62. 

“Shall” as permissive 
Term “shall,** used In statute re¬ 
lating to street Improvements on pe¬ 
tition of resident owners taxable for 
Improvement, is permissive, giving 
governing body some discretion.—. 
Bock V. Stack, 296 P. 357. 132 Kan. 
688—^Rockwell v. Junction City, 141 
P. 299, 92 Kan. 513, Ann.Cas.l916B 
316. 

Deaving strips mipaved 

City had discretion to determine 
whether entire street should be 
paved, and could leave certain strips 
unpaved, although paving was paid 
by bond issue.—^Montgomery v. City 
of Alamo Heights, Tex.Civ.App., 8 S. 

W. 2d 258, error dismissed. i 
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1 38. Ky.— Corpus Juris cited in 
City of Covmgton v. Averbeck. 60 
S.W.2d 60. 62, 244 Ky. 117. 

Tenn.—Bnmer v. Municipality of 
Jefferson City, 216 S.W.2d 1. 

44 G J. p 168 note 17. 

Mandamus see Mandamus S 177. 

DisoretloB held not abused 

Colo.—City and County of Denver v. ‘ 
Bargan Land & Investment Co., 267 
P. 406, 83 Colo. 551. 

N.C.—Spicer V. City of Goldsboro. 39 
S.E.2d 5216. 226 N.C. 557. 

Tex.—Gillespie v. Puller Const. Co., 
Clv.App., 66 S.W.2d 798, error re¬ 
fused. Certificate of questions 
submitted dismissed 61 S.W.2d 977, 
122 Tex. 506. 

Bepaving held reasonable 

Minn.—^Pfeding v. dty of Minneap¬ 
olis, 224 N.W. 845, 177 Minn. 122, 
followed in Coyle v. City of Min¬ 
neapolis, 226 N.W. 274, 177 Minn. 
126. 

3% Wash. —^Barton v. King County, 
139 P.2d 1019. 18 Wa8h.2d 573. 

40. Wash.—^Barton v. King County, 
supra. 

41. Or.—Cove Lodge No. 52 I. O. O. 

' F. v. Harris, 294 P. 355, 134 Or. 566. 

48. N.C.—^Eflrd v. City of Winston- 
Salem, 153 S.E. 633, 199 N.C. 33. 

43. Ky.— Corpus Juris cited in 

City oi Covington v. Averbeck, 60 
&W.2d 60, 62, •244 Ky. 117. 

TeXd—Gillespie v. Puller Const. Co., 
Clv.App., 66 S.W.2d 798, error re¬ 
fused, certificate of questions sub¬ 
mitted dismissed 61 B.W.2d 977, 128 
Tex. 606. 

44 C.J. p 163 note 14. 

44, Tex.—^Bowers v. City of Taylor, 
ComALpp., 24 S.W.2d 816. 
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exercise,or limited as to time;^® and it may be 
exercised even where the fee remains in the abut¬ 
ting owners.^'^ 

The constitutionality of statutes authorizing or 
providing for street improvements has been up¬ 
held,^® even in the absence of a provision for giv¬ 
ing the property owners affected the right to pro¬ 
test.^® The fact that the charter of a city provides 
that a street improvement shall not be made if two 
thirds of the persons assessed dissent is not open 
to the objection that the power so conferred is ju¬ 
dicial and one with which the legislature cannot in¬ 
vest interested persons.®® 

The invalidity of a statutory provision empower¬ 
ing a city to require a county to pay part of the 
cost of a street improvement will not invalidate the 
improvement ordinance, unless the debt created is 
such as to violate the constitution.®^ 

b. Streets or Ways within Power or Duty 

(1) In general 

(2) County, state, and turnpike roads 
(1) In General 

Before a street can become subject to municipal Im¬ 
provement, It must have been lawfully eatabllshed, 

A street must have been lawfully established be¬ 
fore it can become subject to municipal improve¬ 
ment ;®® but no formal delivery is required to trans¬ 
fer a street from the commissioners of an improve¬ 
ment district to a city so as to give the latter au¬ 
thority as to repairs.®® A city charter provision 
forbidding the improvement by the city of streets 
not acquired "according to the provisions of this 
charter and law" covers not only the streets ac¬ 


quired under provision of the charter,®4 but also 
those acquired under statutory and common law.®® 

A street open at only one end is a street never¬ 
theless, and may be improved.®® 

Street already improved. Under a statute au¬ 
thorizing park commissioners to improve streets un¬ 
der their control by special assessment, an improve¬ 
ment is not precluded merely because the street has 
been improved by the city,®^ but good pavement, 
sidewalks, curbs, and gutters recently put down at 
the abutters' expense cannot be replaced at the abut¬ 
ters' expense with substantially similar improve¬ 
ments, slightly changing the details better to adapt 
the street as a pleasure driveway.®® 

A pier extending from a street may be regarded 
as a street within a statute authorizing the im¬ 
provement of streets.®® 

Paving railroad right of way. Where there is no 
evidence as to what definite part of a railroad right 
of way between the ends of two streets was trav¬ 
ersed by the public for the prescriptive period, so as 
to establish a highway by user, a city has no au¬ 
thority to pave a portion of such right of way.®® 

(2) County, State, and Turnpike Roads 

Unless a statute provides otherwise, a municipal cor¬ 
poration, rather than the state or county, has the au¬ 
thority and duty to maintain and Improve a public road 
within Its corporate limits. 

Unless the legislature places the burden of main¬ 
tenance on a state department,®i a public road with¬ 
in the limits of a municipal corporation occupies the 
position of a street thereof, and the municipality, 
rather than the state or county, has not only the 
authority, but the duty, to maintain and improve 


45k Tex.—Gillespie v. Fuller Const. 
Co.. Clv.App., 66 S.W.2d 798, error 
refused, certificate of questions 
submitted dismissed 61 S.W.2d 977. 
1^2 Tex. 506. 

44 C.J. p 163 note 15. 

46k Ohio.—^In re Akron St.. 6 Ohio 
S. & C. P. 697. 7 Ohio N.P. 454— 
Detmers v. Columbus. 2 Ohio N.F.. 
N.S., 657. 

47. Ill.—City of Dixon v. Slnow & 
Weinman. 183 N.E. 570, 860 UL 
684. 

40L Tex.—^Murray v. Reagan, 102 S.* 
W.2d 202, 129 Tex. 206—Gray v. 
Kirk, CiT.App., 106 S.W.2d 839. er¬ 
ror refused. 

44 aj. p 168 note 18. 

46. Mo.—Stone v. City of Jefferson. 
298 S.W. 780. 817 Mo. 1, 62 A.1 aR. 
879. 

Mecesslty for consent of owners of 
property affected generally see In- 
fjra S9 1057. 1068. 


SO. N.J.—Wilson V. Trenton. 26 A. 

88. 65 N.J.Law 220. 

Remonstrance generally see infra S 
1097. 

61. Ky.—^Lawson v. City of Greenup, 
13 S.W.2d 281. 227 Ky. 414. 

62. Gal.—Spaulding v. Wesson. 47 P. 
249. 116 Cal. 441. 

44 C.J. p 163 note 21. 

Establishment see Infra SS 1666—1661. 

SedioatioiL or acquisition before 
Judgment in action attacking validi¬ 
ty of improvement because It is on 
private land Is sufficient to satisfy 
statute authorizing Improvements 
only on public streets.—^Rice v. Han- 
rahan Co.. 293 P. 67, 210 Cal. 626— 
St. John V. King, 20 P.2d 1'23. 180 
Oal.App. 866. 

58. Ark.—^McClendon v. State, 196 S. 
W. 685. 129 Ark. 286, L.R.A1917F 
635. 

54. Mo.—Meyer v. Bobb, 171 aW. 
600. 186 Mo.App. 686. 
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56. Mo.—^Meyer v. Bobb. supra. 

44 C.J. p 164 note 24. 

66, Ky.—Melvin v. Central Constr. 
Co.. 215 S.W. 811. 186 Ky. 669. 

67. Ill.—South Park Comrs. v. 

Pearce. 94 N.B. 88. 248 111. 678. 82 
L.R.A..N.S.. 1066. 

sa Ill.—South Park Comrs. ▼. 
Pearce, supra, 

69. Cal.—^Pan-Pacific Const. Co. v. 
Meadows. 260 P. 856. 85 Cal.App. 
776. 

Power to extend street see supra S 
1043 a. 

60. Mo.—City of Hlgglnsvllle ex rel. 
and to Use of Kasco. Inc., v. Alton 
R. Co.. 171 S.W.2d 796, i287 MoApp. 
204. 

61. La.—Barnett v. City of Opelou¬ 
sas, App.. 13 So.2d 788. 
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it;®2 so, a city is not prevented from paving a 
street because it has been adopted as part of a state 
highway.®* Neither formal dedication nor accept¬ 
ance is necessary,64 although it has been held that 
a municipality has no power to make improvements 
on a county road, control of which has not been 
surrendered by the county or by the act of the leg- 
islature,65 and that a mere consent of the abutters 
will not confer jurisdiction in such matters on a 
council having limited power therein.®® The power 
to improve roads within the corporate limits is not 
impaired by a statute providing for state highways 
through cities of which system such roads are a 
part,®7 and under authority to acquire by contract 
the portions of a turnpike within its borders, a mu¬ 
nicipality may also construct and improve such road 
in the same manner as its other streets.®® 

Construction of state-aid highway. The state has 
been held to have no authority to compel the au¬ 
thorities of a municipality to construct a state-aid 
highway within the territory of the municipality,®® 
or to order or authorize the officers of the munici¬ 
pality to enter into a contract in behalf of the mu¬ 
nicipality for such work;70 and the municipality has 
no authority to construct any part of a state-aid 
highway as such except as it contracts with the 
state authorities to do so.^^ 

c. Extent of Power or Duty 

(1) In general 

(2) Obligation as to public travel; area 

of improvement 

(3) Bridges; viaducts 

(4) Curbs, gutters, and trimmings 

(5) Streets occupied by railroad tracks 


(1) In General 

The extent of municipal power and duty to construct, 
improve, or repair streets depends on the construction 
of charter or statutory provisions. Power to repair does 
not Include power to make original Improvements or re¬ 
pairs essentially different from the work onglnaliy done. 

The extent of the power or duty of a municipal 
corporation to construct, improve, or repair streets 
depends, of course, on the construction of charter 
or statutory provisions.^® A municipality has been 
said to have no greater rights or powers over the 
soil of the streets, in making improvements, than 
a private owner has over his own land."^® A stat¬ 
ute providing a method for improving streets and 
collecting a portion of the cost from a street rail¬ 
road company occupying a portion thereof applies 
only where a city seeks to improve its streets at the 
expense of abutting property owners, and does not 
limit the general power over streets conferred on 
cities.'^4 Under a general power to improve, a city 
may remove trees."^® Under a statute vesting the 
municipal authorities with the power and authority 
to improve the whole of its streets or any portion 
thereof, either in length or width, they may improve 
the ends of a street and leave the portion between 
an irrigation canal and a railroad track unim¬ 
proved.*^® 

Power to pave streets and to assess the cost 
against the abutters necessarily carries with it the 
power to determine whether the contemplated im¬ 
provement will be beneficial, in a given instance, to 
the abutting property, and imposes the obligation 
not to make the improvement, if it will not be bene- 
ficial.'^^ However, a city is not required to re¬ 
frain from paving its streets in a particular manner 


62. Ohio.—O’Neill v. City of Cleve¬ 
land. 62 N.E.2d 358. 145 Ohio St. 
563. 

Tex.—Gahbert v. City of Brownwood. 

Civ.App., 176 S.W.2d 844. 

44 C.J. p 164 note 29. 

Control of county roads generally 
see supra S 1042 b. 

Paving 

Ga.—City of Waycross v. Cowart, 189 
S.E. 521, 164 Oa. 721. 

63. Miss.—Moore v. Board, etc., of 
Town of Duck Hill, 119 So. 324, 151 
Miss. 840. 

Reason for rule 

The taking over of the highway 
by the highway commission does not 
completely divest the city of control 
of the street, or relieve it of the duty 
of keeping it in reasonably safe 
condition for travel.—Moore v. Board, 
etc., of Town of Duck Hill, supra. 

64. Tenn.—Jordan v. Cleveland, 255 
S.W. 377, 148 Tenn. 337. 


65. Or.—Cole V. Seaside. 182 P. 165, 
93 Or. 65. 

66ta Or.—Cole V. Seaside, supra. 

67. La.—^Delahoussaye v. New Ibe¬ 
ria, 103 So. 152. 157 La. 782. 

44 C.J. p 164 note 33. 

68. Ky.—Mackin v. Wilson. 45 S.W. 
663. 20 Ky.L. 218. 

44 C.J. p 164 note 84. 

69. Me.—^Williams v. Inhabitants of 
Town of Vinalhaven, 124 A. 213, 
128 Me. 605. 

7(k Me.—^Williams v. Inhabitants of 
Town of Vinalhaven. supra. 

71. Me.—^Williams v. Inhabitants of 
Town of Vinalhaven. supra. 

72. Hy.—Corpus Juris cited In 

City of Covington v. Averbeck, 50 
S.W.2d 50. 244 Ky. 117. 

Mo.—City of Higginsville ex rel. and 
to Use of Kasco, Inc., v. Alton B. 
Co., 171 S.W.2d 795. 237 Mo.App. 
1204. 

44 C.J. p 164 notes 35. 86 [a]-[g]. 
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Construction of overpasses and uiu 
derpasses as extension of, and ap¬ 
purtenance to, tunnel held authorized 
by statute.—Chamberlam v. Board of 
Com’rs of City of Mobile, 11 So.2d 
724, 243 Ala. 662. 

73. W.Va.—French v. City of Blue- 
fleld. 139 SB 644. 104 W.Va. 129. 

74. Ind.—Jeffersonville v. Louisville, 
etc.. Tract. Co.. 107 N.E. 748. 69 
Ind.App. 237. 

7B. Mo.—Scott V. Marshall, 86 S.W. 

98, 110 Mo.App. 178. 

Okl.—^Norman Milling, etc., Co. v. 
Bethurem, 139 P. 830, 832, 41 Okl. 
736, '51 L.R.A.,N.S., 1083. 

76. Ariz.—City of Pheenix v. May- 
field, ‘20 P.2d 296, 41 Anz. 637. 

77. La.—^Delahoussaye v. New Ibe¬ 
ria, 103 So. 152, 1‘57 La. 782. 

Contract with property owners for 
paving 

Contract of municipal corporation 
with property owners for. paving 
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because at some future uncertain time the destruc¬ 
tion of a portion of the improvement may become 
necessary by reason of private rights therein.^® 
The power to renew pavements includes the power 
to repave;^® but a power to repave streets when¬ 
ever they are worn out and no longer serviceable 
gives a city no right to repave a street which is 
not worn out and is still serviceable.80 

A statutory authorization to make a local im¬ 
provement of a street or “part thereof” permits the 
paving of one side of a street^ as well as the 
whole.^i 

. Power io refair streets does not include the pow¬ 
er to make original improvements or repairs of a 
character essentially different from the work orig¬ 
inally done,82 although, where the city has the pow¬ 
er either to repair or reconstruct, the jurisdiction 
to repair a street improvement, attaching under 
proper proceedings of the council, is not lost be¬ 
cause part of the work, although of the same gen¬ 
eral nature as the repair work, really constitutes a 
reconstruction.83 

Power to improve and repair includes discretion 
as to the manner of construction, and time when the 
improvement or repair shall be made.84 

Statute requiring acceptance of dedicated street 
by ordinance does not limit the city’s power to im¬ 
prove its streets.85 

Previous condition of street. Under a statute 


providing that a street may be originally improved 
once at the expense of the abutting property owner, 
improvements may be made without regard to the 
previous condition of the street.®® 

Purchase of quarry. A city having power to 
grade and pave streets has been held to have, by 
implication, power to purchase and hold a stone 
quarry to supply the raw material,87 but there is 
also authority to the contrary. 8® 

(2) Obligation as to Public Travel; Area of 
Improvement 

A municipal corporation Is generally not obliged to 
Improve for public travel all the available space set 
apart for a street, but may Improve such part as In Its 
Judgment will answer the public needs. 

While it may be the duty of a municipal corpora¬ 
tion to keep its streets or highways safe and con¬ 
venient for public travel,®® and, as against abutting 
owners, it has a right to fit streets for travel to 
their entire width,®® under its general power it is 
not obliged to improve for public travel all of the 
available space set apart for a street or avenue, but 
may improve such part of it as in its judgment will 
answer the public needs.®! Thus, it need not im¬ 
prove a street throughout its entire length®® or 
width.®® It may provide for boulevarding a street 
that is being paved ;®^ and it may lawfully estab¬ 
lish lawn strips between the sidewalk and the pave¬ 
ment,®® or between the sidewalk and the property 
line,®® for grass plots, flower beds, and shade trees. 


within specified time will be en¬ 
forced after such lime; owner, by 
permitting city to lay shell on boule¬ 
vard, did not waive right to have 
boulevard paved in accordance with 
contract, and owners' failure to re¬ 
quire city to pave in accordance with 
contract when impracticable did not 
bar them from asserting right; city’s 
agreement to pave streets in consid¬ 
eration for property rights constitut¬ 
ed covenant running with land — 
Gheves v. City Council of Charles¬ 
ton, 138 S.E. 867, 140 S.C. 423. 

78. Or.—Gamma Alpha Bldg. Ass'n 
v. Eugene, 184 P. 973, 94 Or. 80. 

44 C.J. p 165 note 40. 

79. Ga.—^Wilkins v. Savannah, 111 S. 
E. 42, 152 Ga. 638. 

80. Ga—City of Savannah v. 
Knight, 157 S.E. 309, 172 Ga. 371, 73 
AL.R. 1289. 

81. N.C.—Town of Waxhaw v. Sea¬ 
board Air Line Ry. Go., 142 S.E. 
761, 195 N.C. 550. 

88. Mo.—^Parker-Washington Co. v. 
Meriwether, 158 S.W. 74, 172 Mo. 
App. 344. 

44 C.J. p 165 note 42. 


83. Iowa—^Ellyson v. Des Moines, 
162 N.W. 212, 179 Iowa 882. 

84. Ohio.—^Detmers v. Columbus, 2 
Ohio N.P.,N.S.. 657. 

Basis or plan of improvement see in¬ 
fra §§ 1078-1080. 

Nature of light poles 
Fact that poles on improved street 
might be larger than necessary for 
lighting purposes and suitable as 
trolley poles, incidentally benefiting 
railway company, could not Invalidate 
street improvement proceedings, or 
deprive city council of authority to 
proceed with work.^—^Brydon v. City 
of Hermosa Beach, 270 P. 2-55, 93 Cal 
App. 615. 

85. Ohio.—^Bay v. TJ. S. Fidelity, etc., 
Co., 166 N.E. 227, >24 Ohio App. 78. 

86. Ky.—^Marret v. Jefferson County 
Constr. Co., 171 S.W. 396, 161 Ky. 
845. 

87. Wis.—Schneider v. Menasha, 92 
N.W. 94, 118 Wis. 298. 99 Am.S.R. 
996. 

43 C.J. p 1327 note 79 [b]. 

88. Va.—^Donable v. Harrisonburg, 62 
S.E. 174, 104 Va. 633, 113 Am.S.R. 
1066, 2 L.R.A.,N.S.. 910. 

48 C.J. p 1331 note 38 [f], p 1334 note 
71. 


8^ R.I.—^Di Palma v. Zoning Bd. of 
Review of Town of Bristol, 50 A. 
'2d 779, 72 R.I. 286, 175 A.L.R. 899. 
Tort liability for defects or obstruc¬ 
tions in streets see supra SS 781- 
872. 

90, Ky.—City of Covington v. Aver- 
beck, 50 S.W.2d 50, 244 Ky. 117. 

91. Mo.—^Bridges Asphalt Co. v. Ja- 
cobsmeyer, 142 S.W.2d 641, 346 Mo. 
609—Prescott. Wright, Snldor Co. 

V. Mellody-McGilley Funeral Home, 
118 S.W.3d 499, 233 Mo.App. 832. 

44 C.J. p 166 note 65. 

98. Mo.—Corpus Juris , cited la 

City of Hlgginsville v. Alton R. Co., 
171 S.W.2d 795, 802. 

44 C.J. p 166 note 66. 

93. Ind.—^Indianapolis, etc., R. Co. v. 
Capitol Pav., etc., Co., 64 N.E. 1076, 
•24 Ind.App. 114. 

Wis.—Coon Valley v. Spellum, 208 N. 

W. 916, 190 Wis. 140. 

94. 111.—Thompson v. Highland 

Park, 58 N.E. 328, 187 111. i266. 

95. W.Va.—^Harman v. Parsons, 94 fi. 
B. 186, 81 W.Va. 197. 

96. W.Va.—^Harman v. Parsons, su¬ 
pra. 
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and it may plant shade trees thereon,*7 and it may 
establish and maintain a fountain within the limits 
of a street.®8 On the other hand, it has been held 
that a city, having determined to pave a certain 
street, is obligated to the public to pave it in its en¬ 
tirety,®® or all of it that is included within the 
boundaries covered by such determination, i and 
that a city, without express authority to do so, has 
no power to construct lawns or other decorations 
in the streets and to enforce the cost thereof against 
abutting property owners.^ 

Street partly occupied by railroad, A city is not 
discharged of its liability to keep its highvrays safe 
and convenient for the public travel, by reason of 
provisions requiring a street railway company to 
repair and to keep and maintain in repair streets or 
portions thereof occupied by the railway company.® 

(3) Bridges; Viaducts 

Municipal corporations ordinarily have the power and 
duty to maintain and repair bridges forming part of their 
streets. 

Municipal corporations ordinarily' have the power 
and duty to maintain, repair, and improve public 
bridges within their limits and forming a part of 
their streets.^ A power to improve streets and con¬ 
struct bridges, viaducts, and tunnels authorizes the 
construction of a bridge in a street,® and, under a 
power to build bridges, the municipality may con¬ 
struct approaches in the streets to bridges built by 
it;® more generally, a city has been held author¬ 
ized to construct, in a public street, a high-plane 
viaduct over a river and railroad tracks.^ The find¬ 
ing of a city council that a bridge is necessary to 
the construction or improvement of a highway has 
been held, in the absence of fraud, conclusive® and 


not subject to review.® Under a power to establish, 
open, alter, and widen streets, or a power to care 
for or control them, a city has the power to con¬ 
struct subways under, or viaducts over, railroad 
tracks or property within the city, wherever it is 
necessary for the safety and convenience of the pub- 
lic.i® A street improvement, for the purpose of 
carrying a street across a ravine, is authorized not 
only under the term ‘^bridges in streets,” but also 
under the power to do any work deemed necessary 
to improve a street or any portion of it.^^ 

On the other hand, a charter provision author¬ 
izing the construction of streets and bridges does 
not empower the city to construct a bridge over a 
mill race, which under the general statutes it is the 
duty of the mill owner to maintain an act em¬ 
powering cities to make improvements has been 
held not to authorize a city to erect a railway bridge 
across a street,^® to bridge railway tracks for a 
street crossing,to maintain such a viaduct,^® or 
to construct a viaduct over a canal ;i® under au¬ 
thority to improve streets and to make by-laws for 
the regulation of the city, a municipality is without 
power to erect a toll bridge and a statute au¬ 
thorizing a municipality to enter into contracts with 
railroad companies respecting the construction of 
grade crossings has been held not to authorize a 
borough to cause the construction of a bridge, on a 
street, over a cut in which railroad tracks were lo- 
cated.i® 

The power and duty of municipalities to construct 
bridges generally are discussed in Bridges § 12 b, 
and the duty of municipalities generally with re¬ 
spect to the maintenance and repair of bridges, in 
Bridges § 36. 


97. N.M.—^Albuquerque Water Sup¬ 
ply Co. V. Albuquerque, 128 P. 77, 
17 N.M. 32-6. 43 L R.A.,N.S., 439. 

98. N.M.—^Albuquerque Water Sup¬ 
ply Co. V. Albuquerque, supra. 

44 C.J. p 106 note 72. 

99. Ohio.—^Newark v. Fromholtz, 130 
N.K 561, 102 Ohio St 81. 

1. Ohio.—Newark v. Fromholtz, su¬ 
pra. 

Om Ind.—^Adams v. Shelbyville. 57 N. 
F. 114, 154 Ind. 467. 77 Am.S.R. 484, 
49 L.R.A. 797. 

3. R.I.—^Warren Bros. Co. v. Taylor, 
69 A. 303, 29 R.I. 96. 

4. N.H.—Langrley v. Brown, 169 A. 
477, 86 N.H. 382. 

N.C.—Whitacre v. City of Charlotte, 
6 S.E.2d 668, 216 N.C. 687, 126 A. 
L..R. 438. 

Va.—^Roanoke Ry. & Electric Co. v. 

Brown, 164 S.E. 526, 166 Va. 269. 
9 C.J. P 4'56 note 81. 


6. Wash.—^Knickerbocker Co. v. Se¬ 
attle, 124 P. 920, 69 Wash. 336. 

6. Va.—Home Bldff, etc., Co. v. 
Roanoke, 20 S.E. 895, 91 Va. 52, 27 
L.R.A. 551. 

7. Mo.—State ex rel. and to Use of 
Kansas City Southern Ry. Co. v. 
Public Service Commission, 30 S W. 
2d 112, 325 Mo. 862. 

8. Cal.—Southlands Co. v. City of 
San Diegro, -297 P. 621. 211 Cal. 646. 

9. Cal.—Southlands Co. v. City of 
San Diego, suprcu 

la Ark.—City of Pordyce v. Dallas 
County, 113 S.W.2d -500, 195 Ark. 
552. 

Ky.—Wllkerson v. Lexingrton, 222 S. 

W. 74, 188 Ky. 381. 

Pa.—Pittsburgh & W. R. R Co. v. 
Borough of Butler, 89 A. 679, 242 
Pa. 4-61. 


11. Cal.—^Bailey v. Hermosa Beach. 
192 P. 712, 183 Cal. 767. 

19. Mich.—Merrill y. Elalamazoo, 95 
Mich. 211. 

13. Ill.—Bloomington v. Chicago, 
etc.. R. Co., '26 N.E. 366, 134 111. 
451. 

14. Mich.—^Phelps v. Detroit, 79 N. 
W. 640, 120 Mich. 447—Schneider 

V. Detroit. 40 N.W. 829, 72 Mich. 
240, 2 L.RA.. 64. 

15. Ind.—^Vandalia R. Co. v. State. 76 
N.E. 980, 166 Ind. 219. 

16. Mich.—^Morris v. Sault Ste. Ma¬ 
rie, 107 N.W. 443, 143 Mich. 672— 
Ranson v. Sault Ste. Marie, 107 N. 

W. 439. 143 Mich. 661. 

17. Iowa.—Clark v. Des Moines, 19 
Iowa 199, 87 Am.D. 423. 

18. N.J.—De Marmon v. Borough of 
Roselle, 162 A. 666, 8 N.J.M 18 C. 904. 
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(4) Curbs, Gutters, and Trimmings 

The power to pave includes the right to construct 
curbs, gutters, and trimmings; but power to regulate 
and grade may not authorize the setting of curb and 
gutter stones. 

It has been held that the power of a municipal 
corporation to pave streets includes the right to 
construct curbs, gutters, trimmings, and grading,^® 
and extra construction of curbing necessary to pro¬ 
tect and preserve the contemplated improvement of 
a street and highway has been held within statutory 
powers ;20 likewise, under a power to macadamize 
and to- order any other work to be done necessary 
to complete the street, a city may lay rock gutter 
ways.2i On the other hand, the power to regulate 
and grade, standing alone, may not authorize the 
setting of curb and gutter stones.^^ 

A statute authorizing the construction of curb¬ 
ing when set out in the street beyond the sidewalk 
does not require an open space or parkway between 
the curb and the sidewalk, and a curbing flush with 
the sidewalk is proper,^^ the requirement being 
merely that the curbing be on the street side of the 
sidewalk, as distinguished from the property line, 
and that it be a part of the paving improvement and 
not a part of the walk.®^ 

(5) Streets Occupied by Railroad Tracks 

A municipal corporation need not Improve the portion 
of the street between street railway tracks. It may con¬ 
tract with the railway company as to the paving of such 
portion and its cost. 

In the exercise of its discretion, a municipality 
need not improve the portion of the street between 


street railway tracks.^B Where a street railway 
company is obligated by law for the cost of paving 
the part occupied by it, a city may proceed with 
the whole work of paving under a contract with the 
company by which it shall repay its proportionate 
part of the costs but, when it has entered into a 
valid and binding contract with the railway compa¬ 
ny by which it was to do the paving, the city there¬ 
by exhausts its power as to the particular improve 
ment provided for by the contract.®^ 

§ 1045. -Alteration of Course or Width 

If a municipal corporation has express or Implied 
authority, it may widen or narrow a street, or change Its 
course, and statutes granting such authority have been 
upheld; but, in the absence of express or Implied au¬ 
thority, it may not do so. Authorities are not uniform 
as to whether the power to vacate streets Includes power 
to narrow them. 

A municipal corporation has been held to have 
broad discretionary powers to widen streets and 
highways and under authority express or im¬ 
plied a municipality may alter, widen, or narrow 
a street, or change its course.29 The widening of 
a street for vehicular traffic, with a corresponding 
lessening of the sidewalk and parking area, has 
been held not an abuse of discretion ;S0 but it has 
been held that, while a city council, under its pow¬ 
er to regulate and control streets, may fix the width 
of the carriageway or the sidewalks within reason¬ 
able limits, it cannot say that the whole street shall 
be used as a carriageway, and that no part shall be 
used for sidewalks.®^ The power to vacate streets 


19. N.T.—Jacquemln v. Flnnesran, 80 
N.T.S. 207, 39 Misc. 628. 

Wia.—Hoefer v. Milwaukee, 143 N. 
W. 1038. 166 Wls. 83. 

90. Ga.—City of Montezuma v. 
Brown Bros., 147 S.K 80, 168 Ga. 
1 . 

91. Cal.—Burk v. Altschul, 6 P. 393, 
66 Cal. 633. 

92. N.T,—^Brown v. New Tork, 1 
Hun 80, 3 Thomps. & C. 166, re¬ 
versed on other grrounds 63 N.T. 
239. 

23i Mo.—^Blackwell v. City of Lee's 
Summit, 33 S.W.2d 63. 326 Mo. 
491. 

9L Mo.—^Blackwell v. City of Lee's 
Summit supra. 

95. Mo.—Sprlngrfleld v. Weaver, 37 S. 
W. 609, 39 S.W. 276, 137 Mo. 660. 

90. Ohio.—^Newark v. Fromholtz, 130 
N.E. 561, 102 Ohio St. 81. 

97. Ill.—Chlca£?o V. Newberry Li¬ 
brary, 79 N.E2. 666, 224 Ill. 830. 

44 G.J. p 166 note 69. 


28. Tenn.—^Darwin v. Town of 

Cookeville, 97 S.W.2d 838, 170 Tenn. 
508. 

29. U.S.—City of St. Petersburg v. 
Atlantic Coast Line R. Co., C.C.A. 
Fla., 132 F.Sd 676. 

Ark.—City of Fordyce v. Dallas 
County, 113 S.W.2d 600, 196 Ark. 
563. 

Ky.—City of Fulton v. Penny, 116 S. 
W.2d 963, 278 Ky. 46'5— <3ozpnB Jiu 
xis cited In City of Covmgrton v. 
Averbeck. 60 S.W.2d 60, 62, 244 
Ky. 117. 

Pa.—Philadelphia v. Spangler, 9 Pa. 
Dlst. & Co. 677—In re Widening, 
Etc., of Street In Borough of Long 
Branch, Com.Pl., 29 Mun.L.R. 122, 
18 Wash.Co. 62. 

Tex.—Broussard v. L. Cartwright 
Realty Co., Civ.App„ 179 S.W,3d 
777, error refused—^Uvalde Const. 
Co. V. City of Dallas, Civ.App., 99 
S.W.'2d 644, error refused—City of 
Corpus Christi v. Johnson, Civ. 
App., 64 S.W.2d 866—Herbert C. 
Heller & Co. v. International Com¬ 


mittee of Young Men's Christian 
Ass'ns, Civ.App., 50 S.W.2d 496. 

44 C.J. p 167 notes 82, 83, p 803 note 
43. 

Exercise of power to alter course or 
width see inffa 9 16'64. 

Sovereign power to change hlglL- 
ways 

The sovereign power to create 
highways Is the power to change 
them; In the absence of statute, mu¬ 
nicipalities are not vested with full 
power in this regard, but such pow¬ 
er may be delegated by the legisla¬ 
ture.—City of Huntsville v. Gross, 
135 So. 463, 223 Ala. 206. 

Widening street as appurtenance to 
tunnel 

Ala.—Chamberlain v. Board of Comrs. 
of Oily of Mobile, 11 So.2d 724, 243 
Ala. 662. 

30. Colo.—City and County of Den¬ 
ver V. Bargan Land & Investment 
Co., 267 P. 406, 83 Colo. 661. 

31. Ky.—Georgetown v. Hambrick, 
104 S.W. 097, 127 Ky. 43. 31 Ky.L. 
1276, 128 AmS.R. 333, 13 L.R.A.. 
N.S.. 1113. 
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has been held to include power to narrow them,32 
although there is also authority to the contrary 
and it has been held that, even under a power to 
straighten or otherwise improve streets, a munici¬ 
pality may cause a street or avenue to be straight¬ 
ened or narrowed only where no collusion or fraud 
is present and where the purpose of straightening 
or narrowing the street is for the benefit of the 
general public, and not of individuals or private 
property owners.®^ 

Under power to alter or vacate streets it has 
been held that a city may change the form and pro¬ 
portions of the street and devote it to public travel, 
in a manner different from that in which it had 
previously been used,®® subject to the payment of 
resulting damages to owners of adjoining proper¬ 
ty;®® but, under a statute authorizing a city to va¬ 
cate, straighten, alter, or widen streets already laid 
out or thereafter to be laid out, the side lines of 
the street cannot be altered by an ordinance pur¬ 
porting to vacate a portion of a street which has 
never in fact been laid out, although the city has, 
in addition, the general power to vacate streets.®^ 

A “local improvement” may include the widen¬ 
ing, or other change in the layout, of a street.®® 

An act authorizing a state highway commission¬ 
er to widen state trunk lines running through cities 
and to condemn private property for that purpose 
has been held not to constitute an unwarranted in¬ 
terference with the local self-government of 
cities;®® and, under statute, a county court has 
been held authorized to provide a right of way in 
a city of a particular class by changing and widen¬ 


ing street selected for the continuation of a state 
highway through the city.**® 

In the absence of authority, express or implied, 
a city may not alter the location or width of a 
street.4i A city may not widen a street under the 
guise of extending another street.^® The power 
conferred by a city charter to settle and establish 
boundaries of streets and to make maps and surveys 
thereof that shall be conclusive evidence of the po¬ 
sition and limits of such streets gives merely the 
right to ascertain, not to alter, street boundaries.^® 

In acquiring land to widen a street, a city is lim¬ 
ited by the modes prescribed by statute and its char- 
tcr.^^ 

Constitutionality of statutes. An act authorizing 
the municipality to take land for the purpose of 
widening a street and to assess the cost, including 
damages, on the abutting owners, saving to any 
person aggrieved the right to be heard, is a valid 
exercise of legislative power and a similar stat¬ 
ute, without such saving clause, has likewise been 
held constitutional.^® An act appointing commis¬ 
sioners to widen a public street, and authorizing the 
widening to be done by them in a manner different 
from that in which the local authorities were au¬ 
thorized by law to do it, has been held constitu- 

tional.47 

State roads; authorisation of state officer, A 
state trunk road within municipal limits is not a 
“street” which the constitution prohibits the state 
from widening.'^® Authorization of the state secre¬ 
tary of highways, in his discretion, to improve a 
borough street lying between two improved sec- 


32. Ill.—Mt. Carmel v. Shaw. 39 N. 
R 584. 165 Ill. 37, 46 Am.S.R. 311, 
27 LRA. 580. 

44 C.J. p 167 note 86. 

Vacation of street grenerally see In¬ 
fra 5§ 1'665-1675. 

33. Ind.—^Princeton v. Hanna, 113 
N.R 999, 120 N.R 598. 187 Ind 582. 

Ohio.—Dorsch v. Beaumont Glass Co.. 
78 NR 215, 74 Ohio St. 208. 

3 ^ Okl.—Stillwater v. Hamilton. 239 
P. 897. 112 Okl. 10. 

85. Ky.—City of Fulton v. Penny, 
116 SW2d 963, 273 Ky. 465—Coxu 
pns Juris dted in City of Coving¬ 
ton V. Averbeck, 50 S.W.2d 60. 62, 
244 Ky 117. 

44 C.J. p 167 note 89. 

36. Mo.—St. Louis v. Terminal R. 
Ass'n, 109 S.W. 641. 211 Mo. 364. 

44 C.J. p 167 note 89. 

37. N.J.—^Erle R. Co. v. Passaic, 
74 A. 338, 79 N.J.Law 19. 

44 CJ. p 167 note 90. 


38. Ill.—ChicasTo v. Lord. 115 N.R 
543. 277 Ill. 397. 

44 C.J. p 1*67 note 79. 

36. Mich.—^Allen v. Rogers, 224 N. 
W 632. 246 Mich. 601. 

Season for rule 

Such widening is not a matter of 
purely local concern—^Allen v. Ro¬ 
gers, supra. 

40. Ark.—^Wilson v. Interstate 

Const. Co.. 10 S.W 2d 908. 178 Ark. 
482. 

41. Pa —City Impr. Co. v. Pitts¬ 
burgh. 83 A. 408. 234 Pa. 486. 

44 C.J. p 167 note 80. p 892 note 43. 
Special assessments see infra 5 1314. 
Act authorizing debt 
Act of legislature authorizing in¬ 
curring of municipal debt for street 
across city was held insufficient in 
itself to authorize street widening 
project.—Browne v. Mayor and City 
Council of Baltimore. 161 A. 24, 163 
Md. 212. 


St. Francis v. MUlvale Borough. 
63 Pa.Super. 302. 

44 C.J. p 167 note 81. 

43. Ohio.—Cleveland, etc., R. Co. v. 
Cleveland, 15 Ohio Cir.Ct.N.S., 193, 
33 Ohio Cir.Ct. 482, affirmed 102 
N.E. 1122, 87 Ohio St. 469. 

44. Mich.—Wheeler v. Sault Ste. Ma¬ 
ne. 129 N.W. 685, 164 Mich. 888. 
35 L.R.A.,N.S, >647. 

Acquisition of land for opening street 
see supra § 1043. 

Eminent domain see Ekninent Do¬ 
main § 33. 

Mode of acquisition of property gen¬ 
erally see supra § 957. 

45. Ky.—Creekmore v. Justice. 153 
S.W. 738, 152 Ky. 514, 44 L.R.A..N. 
S.. 652. 

Mass.—^Dorgan v. Boston, 12 Allen 
223. 

46. Kan.—Baird v. City of Wichita^ 
276 P. 77. 128 Kan. 100. 

47. N.T.—People v. McDonald, 69 N. 
Y. 362. 

48. Mich.—^Allen v. Rogers, 224 N. 
W. 632, 246 Mich. 501. 


42. Pa—Sisters of Third Order of 
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tions of a state highway carries with it no author¬ 
ity to order or lay out streets or to change the lo¬ 
cation of existing streets wthin a borough how¬ 
ever, he may relocate and change the '^vidth and 
lines of state highways in boroughs under express 
statutory authorization. 50 

§ 1046- - Grading; Change of Grade 

a. In general 

b. Construction of powers 

c- How grade established or changed; 
proceedings 

d. Abandonment 

a. In General 

Except as restricted by statute, a municipal corpora¬ 
tion has the power and duty, express or Implied, to 
grade Its streets. In the exercise of Its discretion, and, 
likewise, to change a grade once established. 

-The legislature may delegate to municipal cor¬ 
porations the power to establish or change the grade 
of streets and highways,thereby enabling them 
to make such changes in that respect from time to 
time as public necessity and convenience require 


statutes pertaining to the grading of streets have 
been held to constitute merely regulatory measures 
calling into exercise private or proprietary func¬ 
tions, rather than governmental ones.^S Since the 
prime purpose of a street is to provide a way for 
the use of the people at large for travel on foot and 
in ordinary vehicles,54 a municipality has the pow¬ 
er and duty, express or implied, to grade streets for 
the safety and convenience of the public,55 and, it 
has been held, the exclusive right to grade them.®® 
In the absence of express restriction,®7 the power is 
a continuing one®5 which may be exercised in the 
legal discretion of the municipality whenever pub¬ 
lic needs require it;®® and a grade once established 
may, within legislative discretion,®^ or the dis¬ 
cretion of the governmental body,®^ be changed,®^ 
even though the fee to the street remains in the 
abutting landowners;®® and all persons who buy 
property in a city take it subject to such right in 
the city to change the grade.®4 

A city cannot be compelled to establish its grades 
on all the streets,®® or on the whole of any one 
street,®® within a particular time. 


40. Pa.—In re Fetheroira Petition, 
84 Pa.Super. 614. 

SO. Pa.—Fkrmers Trust Co. v. Cum¬ 
berland County Com'rs, 20 PaDist 
■&. Co. 271—Miles V. BdCileaburg Bor¬ 
ough, 13 Pa-Diat & Co. 416. 

6l- N.J.—^Hulett V. Borough of Sea 
Girt. 150 A. 202, 106 N J.Eq 118, 
affirmed 154 A. 741, 108 N.J Eq. 809. 
Pa.—Somerfleld Borough v. Cuppett, 
29 Pa.Dl8t. & Co. 635, 29 Mun.L.R. 
18, 8 Som.Lieg.J. 2S6. 

Tex.—^Russell v. General Const. Co., 
Clv.App., 69 S.W.2d 1109, error re¬ 
fused. 

Regrading as public use see Eminent 
Domain 8 33. 

Traufer of anthozliy to gzade-oross- 

lag f w f nn 

N.T.—Solkat Realty Corporation v. 
State, 16 N.Y.S.2d 649, 172 Misc. 
381. 

B2m N.J .—^Hulett v. Borough of Sea 
Girt, 150 A. 202, 106 N.J.Eq. 118, 
affirmed 164 A. 741, 108 N.J.Eq. 
309. 

Tex.—^Russell v. General Const. Co., 
Civ.App., 59 S.W.2d 1109, error re¬ 
fused. 

58. Tex.—Houston Lighting & Pow¬ 
er Co. V. Fleming, Civ.App.. 128 S. 
W.2d 487, error granted, reversed 
on other grounds Fleming v. Hous¬ 
ton Lighting & Power Co., 188 S. 
W.2d 520, 185 Tex. 463, rehearing 
denied 143 S.W.2d 923, 18'5 Tex. 463. 
certiorari denied Houston Lighting 
Sc Power Co. v. City of West Uni¬ 
versity Place, 61 S.Ct. 886, 818 U. 
8 . 660, 85 L.Ed. 1620. 


54. Colo.—Moffat V. Denver. 143 F 
577. 57 Colo. 473. 

55. Ala.—Branyon v. Kirk, 191 So. 
345, 238 Ala. 321. 

Mich-—Theisen v. City of Detroit, 237 
N.W. 46. 254 Mich 338. 

Ohio.—^Dowling V. Dayton Union R. 

Co., SO Ohio N.P.,N.&, 129. 

44 C.J. p 168 note 97. 

Grade at railroad right of way 
City, in adopting plan for grading, 
was not authorized to leave portion 
of street over railroad right of way 
without determination of grade there¬ 
for, or to relinquish to railroad right 
of establishing grade at right of 
way; and owed duty to call on rail¬ 
road commission to order lowering of 
rail at street crossing to remove ob¬ 
viously dangerous condition in street, 
if Jurisdiction to order track lowered 
was solely in commission—Shea v. 
City of San Bernardino, 62 P.2d 365, 
7 Cal.2d 688. 

66 . Tex.—City of Wichita Falls v. 
Mauldm, Com.App., 39 S.W.2d 858. 

57. N.J.—State v. Bayonne, "SS A. 
648, 64 N.J.Law 298. 

44 C.J. p 168 note 98. 

58. Elan.—^Barnes v. Parsons, 94 P. 
151, 77 Kan. 311—^Methodist Episco¬ 
pal Church V. Wyandotte, 8 P. 627, 
81 Kan. 721. 

69. N.C.—Bennett v. Winston-Salem 
Southbound R. Co.. 87 S E. 133, 
170 N.C. 889. L.R.A.1916D 1074, 

Pa.—^King V. City of Harrisburg, 12 
Pa.Dist. & Co. 652, 32 Dauph.Co. 19 
193. 


^60. N.J.—State V. Bayonne, 23 A. 
648, 54 N.J.Law 293. 

61. N.J.—Hulett V. Borough of Sea 
Girt, 160 A. 203, 106 N.JEq. 118. 
affirmed 154 A. 741, 108 N.J.Eq. 809. 

Tenn.—Stegall v. City .of Chattanoo¬ 
ga, 66 S.W.2d 266, 16 Tenn.App. 
124. 

Wisdom of change 
Court Is not concerned with wisdom 
of change of grade, and cannot limit 
or control city commission^'s discre¬ 
tion in reducing grade w'here such 
change is not so unreasonable and 
arbitrary as to be void, although It 
may be ill-advised and not required 
by travel.—Dee Moines City Ry, Co. 
V. City of Des Moines, 316 N.W. 284. 
206 Iowa 495. 

62. Ky.—^Board of Councilmen ol 
City of Frankfort v. Brammell, 294 
S.W. 1076, 230 Ky. 132. 

Pa.—In re Widening, etc,, of Street 
in Borough of Long Branch. 18 
Wa8h.Co. 62, 29 Mun.L.R. 122, 
Tex.—Russell v. General Const. Co., 
Civ.App.. 69 S.W.2d 1109, error re¬ 
fused. 

44 C.J. p 168 note 8. 

63. Ill.—City of Dixon v. Slnow & 
Weinman, 183 N.E. 670, 860 Ill, 684, 

64. Ky.—Board of Councilmen of 
City of Frankfort v. Brammell, 294 
S.W. 1076, 220 Ky. 132. 

65. Utah.—Gray v. Salt Lake City, 
138 P. 1177. 44 Utah 204. Ann.Cas. 
1916D 1135. 

36. Utah.—Gray y. Salt Lake City, 
supra. 
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A municipality has been upheld in acquiring an 
abutting easement for grading.®^ 

Resultant private benefit. If the grade of a 
street is raised for the benefit of the public, the ac¬ 
tion of the municipal authorities is not illegal mere¬ 
ly because railroad companies will also reap as 
great or greater benefit, and for that purpose had 
set the municipal authorities in motion.®® 

Abolition of grade crossing. An abutting owner 
is not entitled to enjoin a municipality and a rail¬ 
road company from proceeding under an ordinance 
for the abolition of grade crossings on the ground 
that it authorizes payment of damages by the city 
only on consent of the railroad company.®® 

Presumption as to determination of advisability. 
When the determination of a municipal board as to 
the advisability of raising the grade of a street is 
reached after due observance of all formalities re¬ 
quired by the charter, the presumption arises that 
the conclusion was reached in the exercise of a 
careful judgment^® 

What constitutes. The fixing of a definite height 
of a street at two points does not establish the offi¬ 
cial grade between such points on an arbitrary 
straight line drawn between them.^i A mere rough 
preparation of a road for travel after opening does 
not constitute a grading ;72 and a repaving propo¬ 
sition at an existing and established grade is not 
a change in grade."^® So, a change in the surface 
contour of a street does not involve a “change of 
grade,*' within the meaning of a provision giving 
municipal authorities the power to change the map 
and plans of a city, or to change grades and to 
raise grade for drainage.^^ Where the grade of 
an alley is not fixed, it cannot be deemed a plane 


between the established grade of streets into which 
it enters.^® 

b. Construction of Powers 

The power of munFcIpal corporations In establishing 
street grades has been held very broad. Such power may 
be exercised independently of the power to improve and 
repair. 

While the power of municipal corporations in the 
matter of establishing grades has been held to be 
very broad,^® a statute authorizing municipal au¬ 
thorities to change the grade of a highway on no¬ 
tice to property owners affected must be strictly 
construed.77 Xhe power to grade streets, although 
coupled with power to improve and repair, may be 
exercised independently;*^® but a statute author¬ 
izing streets to be graded and paved does not em¬ 
power municipal authorities to pass and enforce an 
ordinance for the grading of a street without paving 
it.^® In making a contract to accept the dedica¬ 
tion of streets within its limits, to establish their 
grades, and to grade them, a municipal corporation 
exercises its business, and not its governmental, 
power.®® 

The power to lay out, open, and grade streets 
in a municipality carries with it, by necessary im¬ 
plication, the power to establish the grade of such 
streets,®^ but the power to alter a street does not in¬ 
clude a power to change the grade.®® A charter au¬ 
thority to grade streets does not authorize the clos¬ 
ing or withdrawal of any part of the street from 
public use.®® 

Terraces, steps, and slopes. Under a statute con¬ 
ferring the authority to regulate streets and foot¬ 
ways and the heights and grades, widths and slopes 
thereof, the municipality may permit owners to con¬ 
struct terraces,®^ slopes, and steps between the 


67. Minn.—^Kuschke v. St. Paul, 47 
N.W. 786, 46 Minn. 225. 

SSL N.T.—^McCabe v. New York, 140 
N.Y.S. 127, 155 App Dlv. 262. modi¬ 
fied on other grounds 107 N.S. 1049, 
213 N.Y. 468. 

69. U.S.—Qulnby v. City of Cleve¬ 
land, C.C.Ohlo, 191 F. 68. 

70. Ind.—Butler v. Kokomo, 113 N. 
R 891, 62 Ind.App. 619. 

N.T.—McCabe v. New York, 107 N.R 
1049, 213 N.T. 468. 

71. CaL—^Borland v. Bergson, 21 P. 
587, 78 Cal. 687. 

44 C.J. p 169 note 29. 

72. U.S.—Gas, etc.. Securities Co. v. 
Manhattan, etc., Tract. Corp., C.C. 
A.N.Y., 266 F. 626. 

44 C.J. p 169 note 80. 


73. N.Y.—^People v. Belt Line R. 
Corp., 129 N.R 217, 230 N.T. 86. 

44 G.J. p 169 note 31. 

74. N.T.—^New York v. Belt Line R. 
Corp., 181 N.T.S. 301, 110 Misc 847. 
reversed on other grounds 183 N. 
Y.S. 830, 198 App.Dlv. 92, reversed 
on other grounds 129 N.E. 217, 230 
N.T. 86, reargument denied 180 N. 
R 905. 280 N.Y. 590. 

75. Mo.—Castle v. St. Joseph, 219 

S. W. 611. 

76. WlB.—Tsji Hecke v. Stevens 
Point, 198 N.W. 732, 183 Wis. 654. 

44 C.J. p 168 note 9. 

77. N.T.—Hyland v. Ossining, 107 N. 

T. S. 225. 67 Misc. 212, affirmed 111 
N.T.S. 809, 127 App Div. 291. 

78. Tez.—Benlson, etc.. Suburban R. 
Co. V. James, 49 S.W. 660, 20 Tez. 
Civ.App. 358. 

44 aJ. p 168 note 11. 
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7% Ind.—Jasper v. Cassidy, 102 N.E. 
278. 58 Ind.App. 678. 

sa U.S.—Tuttle Bros. & Bruce v. 
City of Cedar Rapids. Iowa, 176 P. 
86 . 99 CC.A. 606. 

44 CJT. p 155 note 70. 

81. Utah.—Gray v. Salt Lake City, 
188 P. 1177, 44 Utah 204, Ann.Cas. 
1916D 1135. 

44 C.J. p 168 note 12. 

88 . N.J.—^Manufacturers* Land. etc.. 
Co. V. Camden, 69 A. 1, 71 NJ.Law 
490. 

83. N.T.—Hyland v. Ossining, 107 N 
T.S. 226, 57 Misc. 212, afflixned 111 
N.T.S. 309, 127 App.Div. 291. 

44 C.J. p 169 note 15. 

84. Pa.—^Davis v. Crafton, 76 Pa. 
Super. 87. 
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paved footway and the property line of the street,^5 
and to construct stone or cement steps between the 
footway and curb.86 

Tunnels. A statute relative to the improvement 
of streets providing for the establishment, change, 
or modification of street grades authorizes the es¬ 
tablishment of a grade for a tunnel as a public 
thoroughfare ;87 and a charter provision for the 
construction of tunnels authorizes the change of the 
grade of a street necessitated by the tunnels.^* 

e. How Grade Established or Changed; Pro¬ 
ceedings 

The grade of a street may be established or changed 
by a municipal corporation only in the manner prescribed 
by statute; a requirement of an ordinance or statute of 
notice to abutting property owners must be fulfilled. 

There has been said not to be complete harmony 
of views on the subject of the mode of establish¬ 
ing a permanent street grade by a municipal cor- 
poration.89 Grading is a street improvement within 
a statute requiring a vote of the council or a peti¬ 
tion by owners of frontage for such improvement,®^ 
and grading without such vote or petition is unau¬ 
thorized.® ^ Under some statutes, a grade may be 
established only by ordinance;®® under others, such 


establishment may be effected by resolution.®® Un¬ 
der some authorities, a street grade may be estab¬ 
lished by the city by user, without formal ordi¬ 
nance,®^ although the contrary has been held as 
to the grade of an alley;®® but the absence of mu¬ 
nicipal legislative action raises a strong presump¬ 
tion that it w^as not the purpose of the municipality 
to establish a grade,®® although it has been held that 
the actual recognition of such a line and acquies¬ 
cence therein by the borough authorities may be 
sufficient.® 7 

Although the existence of an ordinance regularly 
adopted, providing for a change of grade of a street, 
may not be absolutely necessary as a condition pre¬ 
cedent to the fixing of a particular grade line,®® an 
ordinance establishing a grade for the extension of 
a street provided for by an illegal ordinance is 
void.®® An ordinance adopting all grades by the 
adoption of a grade map must be so interpreted with 
respect to such map as to avoid uncertainties in con- 
struction.l 

Once the grade of a street or highway is legally 
established, it can be clianged only by the procedure 
prescribed by the statute;® so, notice to the abut- 


85. Pa.—^Davls v. Grafton, supra, 
aa. Pa.—Davis v. Grafton, suprsu 

87. Gal.—^McNutt v. Dos Angeles, 201 
P. 592, 187 Gal. 245. 

88. Gal.—^Mardls v. McGarthy, 121 
P. 389, 162 Gal. 94. 

89. Kan.—^Rinehart v. City of Con¬ 
cordia, 106 P.2d 897, 162 Kcui. 473. 

Ordinance, resolution, or other or¬ 
der for Improvement generally see 
Infra SS 1104-1116, 

8a Wis—Gergen v. City of West 
Allis, 238 N.W. 117, 200 Wls. 230. 

91. Wls.—Gergen v. City of West 
Allis, supra. 

88. Iowa.—People's Inv. Co. v. City 
of Des Moines, '241 N.W. 464, 468, 
213 Iowa 1378, 79 A.L.R. 1310— 
Walter v. City of Ida Grove, 213 
N.W. 935, 203 Iowa 1068—Brown 
V. City of Sigourney, 146 N.W. 
478, 164 Iowa 184—Caldwell v. 
Town of Nashua, 97 N.W. 1000, 132 
Iowa 179. 

Mo.—Cooper v. Massachusetts Bond¬ 
ing & Ins. Co., 186 6.Wj2d 649, 289 
Mo.App. 67. 

44 e.J. p 271 note 84 [aj. 

Xn Kansas 

(1) A statute providing that the 
grade of a street may be established 
by ordinance, and when so establish¬ 
ed shall not be changed without a 
three-fourths vote of the city coun¬ 
cil, does not prevent the establ.sh- 
ment of a grade by any other method 
than the adoption of an ordinance.— 


Smith V. Courtland, 172 P. 1027, 108 
Kan. 142. 

(2) While possibly a grade might 
be established in some other manner, 
It should, under the statute, be es¬ 
tablished by ordinance.—^Decker v. 
Pleasanton, 231 P. 330, 117 Kan. 279. 

93. Ky.—Langan v. Bltzer, 82 S.W. 
280, 26 Ky.D. 679. 

44 G.J. p 271 note 34 [a], p 272 note 
39. 

BasolntloiL approving aotton of board 
of public works 

Ky.—^Dixon v. Louisville Asphalt Co., 
20 S.W.2d 470, 230 Ky. 629. 

94. Ill.—Leynaud v. Cherry, 203 111. 
App. 641. 

N.T.—^Folmsbee v. City of Amster¬ 
dam, 36 N.B. 821, 142 N.T. 118— 
Cibulaa v. Village of Menands, 32 
N.T.S.2d 361, affirmed 32 N.T S.2d 
370, 263 App.Div. 768, appeal denied 
32 N.T.S.dd 372, 263 App.Div. 905. 
motion dismissed 41 N.E.2d 166, 
287 N.T. 838. 

"Ziegaaiy ostabUshed^f’ user 
Under statutory provision that 
grade legally established shall not 
be changed, except by direction of 
the common council, and on compen¬ 
sation for damages done, words **le- 
gally established” do not refer only 
to a grade established by an ordi¬ 
nance of the common council, but In¬ 
clude also a grade established by us¬ 
age, acquiescence, and recognition 
without formal ordinance.—Cook v. 
Slate, 29 N.T.S.2d 626, 176 Mlsc. 947, 
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f affirmed 46 N.T.S.2d 16. 267 App.Div. 
847. 

9B. Mo.—Castle v. St. Joseph, 219 
S.W. 611. 

44 C.J. p 169 note 32. 

96. Wash.—Washington Water Pow¬ 
er Co. V. Spokane, 154 P. 329, 89 
Wash. 149. 

44 C.J. p 169 note 28. 

97. Pa.—In re West Washington St., 
41 Pa Super. 4'5. 

98. Pa.—In re West Washington St., 
supra. 

99. N.J.—Mead v. Passaic, 133 A. 
518, 2 N.J.Misc. 953. 

1 . Cal.—Shepherd v. Chapin, 188 P. 
571, 45 Cal.App. 645. 

2 . N.T.—Folmsbee v. City of Am¬ 
sterdam, 36 NB. 821, 142 N.T. 118. 

R-I.—^Rousseau v. Fortin, 172 A. 321, 
64 R.I. 250. 

OrdlnoiLoe changing grade must 
conform to statute.—City of Cleve¬ 
land V. General Storage Co., 162 N.B. 
819, 28 Ohio App. 480. 

Mere elliulnatlon of grade Insufficient 
Ordinance merely eliminating ex¬ 
isting grade and not providing for 
change of grade insuring restoration 
to property owner of ingress or 
egress was held not to comply with 
statute —City of Cleveland v. Gen¬ 
eral Storage Co., supra. 

No interference with police power 
Requiring police power, as regards 
changing grade, to be exercised as 
law directs, is not unlawful interfer- 
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ting property owners,3 an opportunity to be heard 
on the question of the proposed change,^ and the 
passing of an order with respect to the change® may 
be required by statute; and a proper order en¬ 
tered on the city’s minutes has been held requisite 
to a change of grade.3 Under some statutes, a 
grade may be changed only by ordinance under 
at least one other, such change may be effected by 
resolution.® 

The doctrine of waiver or estoppel cannot be in¬ 
voked when the steps necessary to be taken to effect 
a change of grade are clearly stated in the stat¬ 
ute.® 

d. Abandonment 

An established street grade may be expressly or Im¬ 
pliedly abandoned, but grading may be long deferred with¬ 
out abandoning the grade as established, 

A city may either expressly or impliedly abandon 
a street grade already established,^0 and after aban¬ 
donment the situation is as though no grade had 
been established but the act of grading a street 
may be deferred for a long time without abandoning 
the grade as established.^® 


§ 1047. -Vacation 

Power to vacate streets and other ways is dis 
cussed infra §§ 1665-1675. 

Examine Pocket Parts for later cases. 

§ 1048. Sidev^alks, Footways, or Crosswalks 

a. In general 

b. Removal 

a. In G-eneral 

A municipal corporation under express or Implied pow¬ 
er, or Its general police power, may construct, repair, 
or alter sidewalks; and It may be given authority with 
respect to the grade thereof. 

A municipal corporation may construct, recon¬ 
struct, repair, or alter sidewalks under express or 
implied authority to do so,i3 or even under its gen¬ 
eral police power and the power to construct 
sidewalks has been said to be as broad as that to 
build streets^® and to be conferred by the same 
statutes.!® The necessity for the construction of 
sidewalks is left to the determination of the gov¬ 
erning body of a municipality so, a statute pro¬ 
viding that a municipality may ordain and lay out 
sidewalks, establish their grades, and fix their width 
has been held a grant of power and not the impo¬ 
sition of mandatory duties.!® 


ence with police power.—State v. 
Northern Pac. Ry. Go., 295 F. 267, 88 
Mont. 529. 

8 . Ohio.—City of Cleveland v. Gen¬ 
eral Storage Co., 162 N.E. 819, 28 
Ohio App. 480. 

R.I.—Rousseau v. Fortin, 172 A. 321, 
54 R.I. 250. 

4L R.I.—^Rousseau v. Fortin, supra. 
6 . R.I.—Rousseau v. Fortin, supra. 

6 . Miss.—J. B. White's Garage v. 
Town of Poplarville, 121 So. 296, 
153 Miss. 683. 

Acoeptaaoe of committee report 
Acceptance by council of a report 
of a committee recommending a 
change In grade Is not the eguiva- 
lent of an order to change the grade. 
—Gardiner v. Johnston, 12 A. 888, 16 
R.1. 94. 

7. Iowa.—^People's Inv. Co. v. City of 
Des Moines, 241 N.W. 464, 213 Iowa 
1378, 79 A.L.R. 1310—Walter v. 
City of Ida Grove, 213 N.W. 935, 
203 Iowa 1068—^Landis v. City of 
Marion, 157 N.W. 841, 176 Iowa 240. 

& N.J.—State V. Rutherford, 19 A. 

972, 62 N.J.Law 499. 

44 C.J. p 271 note 32 [aj. 


9. R.I.—^Rousseau v. Fortin, 172 A. 
321. 64 R.I. 250. 

la Utah.—Gray v. Salt LaJce City. 
138 P. 1177, 44 Utah 204, 217, Ann 
Cas.l916D 1135. 

11 . Utah.—Gray v. Salt Lake City, 
supra. 

18. Utah.—Gray v. Salt Lake City, 
supra. 

44 C.J. p 169 note 36. 

13L Ga.—Gardner v. City of New 
Brunswick. 28 S.E.2d 135, 197 Ga. 
167—^Howell V. Board of Com'rs of 
Quitman. 149 S.E. 779, 169 Geu 74. 
Ky.—City of Fulton v. Penny, 116 
S.W.2d 963, 273 Ky. 465—Corpus 
Jtixis oltad in City of Covington v. 
Averbeck. 50 S.W.2d 60. 62, 241 Ky. 
117. 

Tex.—Clark v. W. L. Pearson & Co., 
26 S.W.2d 382, affirmed 39 S.W.2d 
27, 121 Tex. 34. 

44 C.J. p 170 notes 39. 40. 

Boardwalk 

N.J.—^Willets V. Borough of Sea Girt, 
150 A. 777, 8 N.J.M 1 SC. 479, followed 
in 151 A. 910, 8 N. J Misc. 635— 
Hulett V. Borough of Sea Girt, 
150 A. 202, 106 N.J.Eq. 118, affirmed 
154 A. 741. 108 N.J.Eq. 309—Ninth 

653 


street Pier Co. v. Ocean City, 140 A. 
447. 6 N.J.Misc. 227. 

Powers of municipal board of pubUo 
servloe 

Mass,—^Heaney v. Colonial Filling 
Stations. 159 N.E. 916, 262 Mass. 
338. 

‘‘Public works project” 

Improvements to municipal side¬ 
walks are within statutory defini¬ 
tion of ''public works project" as 
used in act empowering municipality 
to construct, replace, or Improve any 
public works project within the lim¬ 
its of the municipality.—^Mayor and 
City Council of Havre de Grace v. 
Maxa, 9 A.2d 235, 177 Md. 168. 

14. Ga.—Gardner v. City of New 
Brunswick, 28 S.E.2d 136, 197 Ga. 
167—^Howell V. Board of Com'rs 
of Quitman, 149 S.E. 779, 169 Ga. 
74. 

44 C.J. p 170 note 41. 

15. Ky.—Hearne v. City of Catletts- 
burg, 40 S.W.2d 293, 239 Ky. 692. 

le. Ky.—^Heame v. City of Catletts- 
burg. supra. 

17. Okl.—City of Stroud v. Evans, 
104 P.2d 241, 187 OkL 850. 

18. Pa.—^Koerth v. Borough of Tur¬ 
tle Creek, 49 A.2d 898, 855 Pa. 
121 . 
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The power to pave, grade, or otherwise improve 
streets, as discussed supra §§ 1044-1046, includes 
the power to laj", construct, or pave sidewalks,!^ al¬ 
though an alternative procedure may be available 
and flagging a sidewalk is included in the power to 
pave a street but the power to regulate and 
grade a street, standing alone, may not authorize 
the flagging of sidewalks.^s The distance of the 
sidewalk from the property line need not be the 
same for both sides of a street,23 or the same for 
the entire length of a street.^^ 

Distinction between construction and repair. 
Where a statute distinguishes between the repair of 
existing sidewalks and the construction of new ones, 
the procedure must be adapted to the distinction.^^ 

Grading, curbingj and draining. Authority to es¬ 
tablish the grades of sidewalks, and to enforce com¬ 
pliance therewith, may be* expressly conferred on a 
municipality by statute and, under a general 
power to grade and pave sidewalks, the city may al¬ 
ter the width of the space so graded and paved.27 
Authority to pave a sidewalk includes, as a neces¬ 
sary incident, authority to grade, curb, and drain 
it.^* A city, on annexing territory, does not accept 
grades of sidewalks therein as previously fixed by 
property owners’ private agreement, or automatical¬ 
ly establish the grades so fixed as the official city 
grade, without taking municipal action by ordinance 
or otherwise,29 and has no legal right to assume 
that any grades were in existence in such territory, 
so as to obviate its exercise of its charter powers 
to pass and enforce ordinances establishing such 
grades, in the absence of a provision in the annexa¬ 
tion ordinance referring thereto.20 

Raising sidewalk. Under charter power to widen 
or narrow, lay out, graduate, curb, and pave, and 


otherwise improve streets and sidewalks, a city may 
raise a sidewalk along its streets, although such 
work may damage the owner of an adjacent lot.2i 

Reconstruction of adequate sidewalk. The power 
to take up and relay with new material or with part 
new and part old material refers to walks out of 
repair and does not empower the city to tear up a 
sidewalk which is in good repair and replace it with 
a new v.'alk.22 

A driveway, being in effect only a sidewalk with 
the curb eliminated and the grade sloped part of the 
way to meet the level of the street,2® has been held 
to be included within a sidewalk paving law.®* 

Tunnels, The power to order “the construction*’ 
of any tunnel, in or under a street, includes the in¬ 
cidental power to lay and pave sidewalks necessary 
to make the tunnel available for public use.2® 

Delegation of power. Where a municipality has 
transferred to a park commission the care, custody, 
and control of a street reserving specifically enu¬ 
merated powers, but not the power to lay, curb, and 
flag sidewalks, it will be deemed to have transferred 
to the park commission the control of the sidewalks 
as far as might be necessary for these purposes.®® 

Construction or protest by abutting owner, A 
legislature may authorize the construction of side¬ 
walks by a municipality without giving abutting 
owners an opportunity to protest against such con¬ 
struction or to do it themselves.®'^ The power to 
require abutting owners to construct, maintain, and 
keep in repair sidewalks, footways, and the like, is 
discussed infra § 1072. 

b. Removal 

General power over sidewalks, or a specific statute, 
may authorize the removal thereof. 


19. Ga.—^Hancock ▼. Rush, 183 S.K 
554. 181 Ga. 587. 

Ey.—^Hearne v. City of Catlettsburft 
40 S.W2d 293, 239 Ey. 592. 

44 C.J. p 170 notes 42. 43. 

so. Ohio.—Westenhaver v. Hoyts- 
vllle. 8 Ohio Clr.Ct..N.S., 284, 28 
Ohio Cir.Ct. 867. 

81. N.Y ,—In re Grube. 20 Hun 303, 
reversed on other grounds 81 N.Y. 
189. 

8sL N.Y.—Brown v. New York, 1 
Hun 30, 3 Thomps. & 0. 1'65, re¬ 
versed on other grounds 68 N.Y. 
289. 

83. Pa.—Gallup v. Port Alleghany 
Borough, 41 FclCo. 541. 

84, Pa.—Gallup v. Port Alleghany 
Borough, supra. 


88 . Iowa.—Clark v. Martin, 166 N. 

W. 276. 182 Iowa 811. 

44 C.J. p 170 notes 48, 49. 

SS. Pa.—Somerfield Borough v. Cup- 
pett, 29 Pa.Dist. & Co. 636. 29 
Mun.L..R. 18, 8 Soxn.L.eg.J. 266. 

87. Ind.—Marlon v. Sklllman, 26 N. 
B. 676. 127 Ind. 130, 11 KHA. 66. 

44 C.J. p 170 note 45. 

88 . La.—State ex rel. Globe Const. 
Co. V. Town of Plaquemlne, 148 So. 
7, 176 La. 69—^La.fayette v. Doucet, 
86 So. 724, 148 La. 166. 

89. Md.—^Mayor and Councllmen of 
Prostburg v. Sleeman, 46 A.2d 118, 
185 Md. 393. 

80. Md.—^Mayor and Councllmen of 
Frostburg v. Sleeman. supra. 

31. Va.—Harrisonburg v. Roller, 84 
S.E. 623, 97 Va. 582. 

654 


88 . Wis.—^Rlcketson v. Milwaukee, 
144 N.E. 1101, 165 Wis. 327. 

44 C.J. p 170 note 54. 

33. La.—State ox rel. Globe Const. 
Co. V. Town of Plaquemlne, 143 
So. 7, 8, 176 La. 69. 

84. La.—State ex rel. Globe Const. 
Co. V. Town of Plaquemme, supra. 
'Tn these days of automobiles 
a driveway entrance over a sidewalk 
Is the rule rather than the exception 
and may be said to be a matter of 
necessity.”—State ex rel. Const. Co. 
V. Town of Plaquemlne. supra. 

35. Cal.—^Mardls v. McCarthy, 121 
P. 389, 162 Cal. 94. 

33. N.J.—Klrtland v. McCloud, 78 
A. 17, 80 N.J.Law 387. 

Delegations of power generally see 
infra S 1081. 

37- Miss.—^Barron v. City of Mc- 
Comb, 141 So. 766, 163 Miss. 387. 
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General power over streets and sidewalks au¬ 
thorizes the removal of a sidewalk when the public 
good requires it *and a city may be given by stat¬ 
ute the right to order old sidewalks removed and 
to provide for the construction of new ones.39 

§ 1049. Sewers> Drains^ and Watercourses 

a. In general 

b. Extent and limits of power 

c. Acquisition or use of land 

d. Construction at cost of property ben¬ 

efited 

e. Barriers against waters 
a. In Greneral 

The power of munfcfpal corporations to construct 
and maintain sewerage and drainage systems Is generally 
recognized, under or apart from statute, although author- 
ities differ as to whether the power as exercised In a 
governmental or proprietary capacity. Unless there Is 


a mandatory statute, a municipality has discretion Ir 
this respect. 

It has been variously held that the power of mu¬ 
nicipal corporations to install sewerage systems is 
universally recognized,^® that it is well settled that 
cities have the power to construct and maintain 
sewers,*! that the building, construction, establish¬ 
ment, or maintenance of a sewer system or of sew¬ 
ers and drains, by a municipality, is an exercise of 
its police power, *9 that a municipality is charged 
with the all-important public service of supplying 
sewerage and drainage facilities to its inhabitants,*^ 
that the right to lay sewers and drains in a street 
is a privilege annexed by usage and custom as an 
incident to the rights of the public in them,** that 
the removal of water-borne waste is a municipal 
function,*® and that the power to construct and 
maintain drains, sewers, and sewerage systems is 
a proper municipal function.*® 


38. Tex.—Jonea ▼. Houston, Civ, 
App., 188 S.W. 688 . 

44 C.J. p 170 note 59. 

39. Mo —^Mound City v. Melvin. 
App., 205 S.W. 264. 

40. Ark.—Johnson v. Huaaell, 127 
S.W.2d 260. 198 Ark. 49. 

Acquisition by municipality of sewer 
privately constructed see infra § 
1806. 

Control, resrulatlon, and use of 
sewers, drains, and watercourses 
see infra SS 1802-1807. 

Extension of sewers beyond bound¬ 
aries see infra S I059e. 

Location see infra S 1803. 

Mandamus to compel construction, 
maintenance, or repair of sewer 
see Mandamus S 180 f. 
XnstallatioxL of outfall pipe extend¬ 
ing into ocean for disposing of sew¬ 
age, by order of state health depart¬ 
ment, was held well within sound 
discretion of municipality and not 
to infringe rights of owners of near¬ 
by property.—^Faulks v. Borough of 
Allenhurst, 4 A.2d 618, 122 N.J.Law 
225. 

Inherent power 

(1) The power Is inherent In the 
municipality.—^Ft. Wayne v. Coombs. 
7 N.E. 743, 107 Ind. 75, 57 Am R. 82. 

(2) The creation of district sewer 
and apportionment of cost thereof to 
properties affected, however. Is not 
an Inherent power that can be exer¬ 
cised by town board In absence of 
statutory grant.—Bonney v. Smith. 
147 P.2d 771, 194 Okl. 106. 

Power of borough 

Pa.—^Frackville Sewerage Co. v. 

Jones. Quar.Sess., 31 Mun.LR. 75, 
6 Sch.Reg. 368—^Borough of Ash¬ 
land v. Borough of Frackvllle, Com. 
Pl„ 0 Sch.Reg. 81. 

''The health, as well as the comfort 
and convenience, of persons living | 


together In close relation and in 
large numbers requires the exist¬ 
ence of such powers."—Jemigan v. 
Harris, 62 S.W.2d 5, 7, 187 Ark. 705. 

41. Cal.—City of El Cajon v. Heath, 
196 P.2d 81. 86 CalApp.2d 530. 

42. Ky.—^Louisville & Jefferson 
County Metropolitan Sewer Dist. v. 
Town of Strathmoor Village, 211 
S.W.2d 127, 307 Ky. 343. 

Mich.—Dram Com*r of Oakland 
County V. City of Royal Oak, 10 
N.W.2d 435, 306 Mich. 124. 
Subordination of property rights 
Construction of sewers and drams 
is a certain object of police power, 
full force of which may be applied, 
although subordinating property 
rights otherwise within protection 
of constitution.—^Bond Bros.' v. 
Louisville and Jefferson County 
Metropolitan Sewer Dist., 211 S.W.2d 
867, 307 Ky. 689. 

43. Md.—^Mayor and City Council 
of Baltimore v. Brank. 3 A.2d 471, 
176 Md. 615, 120 A.L.R. 648. 

Community on borders of city 
City may contract for disposition 
of sewage of thickly settled com¬ 
munity on Its borders in promotion 
of health of its inhabitants.—Board 
of Sup'rs of Henneo County v. City 
of Richmond, 178 S.E. 856, 162 Va. 
14. 

Irrigation ditch 

City was entitled to authorize 
maintenance of water ditch in street 
for irrigation, improving drainage.— 
Cove Lodge No. 52, I. O. O. F. V. 
Harris, 294 P. 355, 134 Or. 666 . 
Ettatnte held to relieve dty of duty 
Ky.—Sanitation Dist. No. 1 of Jeffer¬ 
son County V. Louisville & Jeffer¬ 
son County Metropolitan Sewer 
Dist. 208 S.W.2d 761, 807 Ky. 422. 
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Assumption of liability 
City was held empowered to as¬ 
sume liability for disposal of sew¬ 
age and save private corporation, op¬ 
erating water supply system, harm¬ 
less with respect to injury and dam¬ 
age resulting Drom such disposal.— 
Green v. City of Rock Hill, 147 S.E. 
346. 149 S.C. 234. 

A sewer authorised on a request 

to the council of abutting lot owners 
and constructed under the direction 
of the municipality is a public sewer 
which the corporation is required to 
maintain In repair.—^Brown v. Turtle 
Creek, 33 Plttsb Leg.J.,N.S., Pa. 117, 
16 York.Leg.Rec. 102. 

Straightening channel of draiu in 
park 

The straightening of channel of 
natural storm drain In city park was 
largely within discretion of park 
commissioners who* had full control 
over parks under city charter.—^Rltz- 
mcm V. City of Los Angeles, 101 P.2d 
641, 88 Cal.App.2d 470. 

44. N.J.—Public Serv. R. Co. v. 
Frazer. 102 A. 890, 87 N.JEq. 679. 

45. Cal.—^Ez parte Means, 87 P.2d 
894, 81 CaLApp.2d 290. 

46ta Pa.—Anderson v. Lower Merlon 
Tp., 66 A. 1116, 217 Pa. 869. 
Wyo.—Corpus juris oited in Henning 
V. -Consolidated Building A Loan 
Co., 62 P.2d 640, 542, 50 Wyo. 
315. 

tf^ooBl Improvements,” under prop¬ 
er restrictions, may extend to the 
Installation of sewers. 

Fla.—Walters v. Tampa, 101 So. 227, 
88 Fla 177. 

wyo.—^Henning v. Consolidated 
Building A Loan Co., 62 P.2d 540, 
50 Wyo. 316. 



§ .1046 


MUNICIPAL CORPORATIONS 


63 C.J.S. 


paved footway and the property line of the street, 83 
and to construct stone or cement steps between the 
footway and curb.86 

Tunnels. A statute relative to the improvement 
of streets providing for the establishment, change, 
or modification of street grades authorizes the es¬ 
tablishment of a grade for a tunnel as a public 
thoroughfare ;87 and a charter provision for the 
construction of tunnels authorizes the change of the 
grade of a street necessitated by the tunnels.®® 

c. How Grade Established or Changed; Pro¬ 
ceedings 

The grade of a street may be established or changed 
by a municipal corporation only In the manner prescribed 
by statute; a requirement of an ordinance or statute of 
notice to abutting property owners must be fulfilled. 

There has been said not to be complete harmony 
of views on the subject of the mode of establish¬ 
ing a permanent street grade by a municipal cor- 
poration.®8 Grading is a street improvement within 
a statute requiring a vote of the council or a peti¬ 
tion by owners of frontage for such improvement,®® 
and grading without such vote or petition is unau- 
thorized.®! Under some statutes, a grade may be 
established only by ordinance ;®2 under others, such 


establishment may be effected by resolution.®® Un¬ 
der some authorities, a street grade may be estab¬ 
lished by the city by user, without formal ordi¬ 
nance,®** although the contrary has been held as 
to the grade of an alley;®® but the absence of mu¬ 
nicipal legislative action raises a strong presump¬ 
tion that it was not the purpose of the municipality 
to establish a grade,®® although it has been held that 
the actual recognition of such a line and acquies¬ 
cence therein by the borough authorities may be 
sufficient.® 7 

Although the existence of an ordinance regularly 
adopted, providing for a change of grade of a street, 
may not be absolutely necessary as a condition pre¬ 
cedent to the fixing of a particular grade line,®® an 
ordinance establishing a grade for the extension of 
a street provided for by an illegal ordinance is 
void.®® An ordinance adopting all grades by the 
adoption of a grade map must be so interpreted with 
respect to such map as to avoid uncertainties in con- 
struction.1 

Once the grade of a street or highway is legally 
established, it can be changed only by the procedure 
prescribed by the statute ;3 so, notice to the abut- 


88. Pa.—^Davls v. Crafton, supra. 

86. Pa.—Davis v. Crafton, supra. 

87. C€U.—McNutt V. Los Ansreles, 201 
P. 692, 187 Cal. 

88. Cal.—^Mardis v. McCarthy, 121 
P. 389, 162 Cal. 94. 

80. Kan.—^Rinehart v. City of Con¬ 
cordia, 105 P.2d 897, 162 Kan. 473. 
Ordinance, resolution, or other or¬ 
der for Improvement erenerally see 
Infra $9 1104-1115. 

90t Wls.—Ger^en v. City of West 
Allis. 228 N.W. 117, 200 Wls. 230. 

01. Wls.—Gergen v. City of West 
Allis, supra. 

08. Iowa.—^People's Inv. Co. v. City 
of Des Moines, '341 N.W. 464, 468, 
213 Iowa 1378, 79 AL.R. 1310— 
Walter v. City of Ida Grove, 213 
N.W. 935, 203 Iowa 1068—Brown 
V. City of Sigourney, 145 N.W, 
478, 164 Iowa 184—Caldwell v. 
Town of Nashuii, 97 N.W. 1000, 122 
Iowa 179. 

Mo.—Cooper v. Massachusetts Bond¬ 
ing ft Ins. Co., 186 S.Wj2d 549, 239 
Mo.App. 67. 

44 e.J. p 271 note 34 [a]. 

Xa Kansas 

(1) A statute providing that the 
grade of a street may be established 
by ordinance, and when so establish¬ 
ed shall not be changed without a 
three-fourths vote of the city coun¬ 
cil. does not prevent the estabhsh- 
ment of a grade by any other method 
than the adoption of an ordinance.— 


% Smith V. Courtland. 172 P. 1037, 103 
Kan. 142. 

(2) While possibly a grade might 
be established in some other manner, 
it should, under the statute, be es¬ 
tablished by ordinance.—^Decker v 
Pleasanton, 231 P. 330, 117 Kan. 279 

93. Ky.—Langan v, Bltzer, 82 S.W. 
280, 26 Ky.L. 579. 

44 C.J. p 271 note 34 [a], p 272 note 
39. 

SesolutLon approving action, of board 
of pnbllo works 

Ky.—Dixon v. Louisville Asphalt Co., 
20 S.W.2d 470, 280 Ky. 529. 

94. Ill.—^Leynaud v. Cherry, 203 Ill. 
App. 541. 

N.T.—^Folmsbee v. City of Amster¬ 
dam. 86 N.E. 821, 142 N.Y. 118— 
Cibulas V. Village of Menands. 32 
N.T.S.2d 361, affirmed 32 N.T.S 2d 
370, 263 App.Div. 768, appeal denied 
32 N.T.S.2d 372, 263 App.Div. 905, 
motion dismissed 41 N.E.2d 166. 
287 N.Y. 838. 

‘‘Legally establlshadif’ user 
Under statutory provision that 
grade legally established shall not 
be changed, except by direction of 
the common council, and on compen¬ 
sation for damages done, words ‘‘le¬ 
gally established" do not refer only 
to a grade established by an ordi¬ 
nance of the common council, but in¬ 
clude also a grade established by us¬ 
age, acquiescence, and recognition 
without formal ordinance.—Cook v 
State, 29 N.Y.S.2d 626, 176 Misc. 947, 
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r affirmed 46 N.Y,S.2d 15, 267 App.Div. 
847. 

95. Mo.—Castle v. St. Joseph, 219 
SW. 611. 

44 C.J. p 169 note 22. 

96. Wash —Washington Water Pow¬ 
er Co. V. Spokane, 154 P. 329, 89 
Wash. 149. 

44 C.J. p 169 note 23. 

97. Pa.—In re West Washington St., 
41 Pa.Super. 4*5. 

98- Pa.—^In re West Washington St., 
supra. 

99. N.J.—^Mead v. Passaic, 138 A. 
518, 2 N.J.M1SC. 953. 

1. Cal.—Shepherd v. Chapin, 188 P. 
571, 45 Cal.App. 645. 

18. N.Y.—Folmsbee v. City of Am¬ 
sterdam, 36 NB. 821, 142 N.T. 118 
R.I.—^Rousseau v. Fortin, 172 A. 321, 
54 R.I. 250. 

Ordinance changing grade must 
conform to statute.—City of Cleve¬ 
land V. General Storage Co., 162 N.E. 
819, 28 Ohio App 480. 

Mere ^ixnlnatloa of grade Insufficient 
Ordinance merely eliminating ex¬ 
isting grade and not providing for 
change of grade Insuring restoration 
to property owner of ingress or 
egress was held not to comply with 
statute.—City of Cleveland v. Gen¬ 
eral Storage Co., supra. 

No Interference with police power 
Requiring police power, as regards 
changing grade, to be exercised as 
law directs, is not unlawful interfer- 
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ting property owners,3 an opportunity to be heard 
on the question of the proposed change,^ and the 
passing of an order with respect to the change^ may 
be required by statute; and a proper order en¬ 
tered on the city’s minutes has been held requisite 
to a change of grade.® Under some statutes, a 
grade may be changed only by ordinance;*^ under 
at least one other, such change may be effected by 
resolution.® 

The doctrine of waiver or estoppel cannot be in¬ 
voked when the steps necessary to be taken to effect 
a change of grade are clearly stated in the stat¬ 
ute.® 

d. Abandonment 

An established street grade may be expressly or Im¬ 
pliedly abandoned, but grading may be long deferred with¬ 
out abandoning the grade as established. 

A city may either expressly or impliedly abandon 
a street grade already established,and after aban¬ 
donment the situation is as though no grade had 
been established but the act of grading a street 
may be deferred for a long time without abandoning 
the grade as established.^® 


§ 1047. -Vacation 

Power to vacate streets and other ways is dis¬ 
cussed infra §§ 1665-1675. 

Examine Pocket Parts for later cases. 

§ 1048. Sidewalks, Footways, or Crosswalks 

a. In general 

b. Removal 

a. In General 

A municipal corporation under express or Implied pow¬ 
er, or Its general police power, may construct, repair, 
or alter sidewalks; and It may be given authority with 
respect to the grade thereof. 

A municipal corporation may construct, recon¬ 
struct, repair, or alter sidewalks under express or 
implied authority to do so,i® or even under its gen¬ 
eral police power and the power to construct 
sidewalks has been said to be as broad as that to 
build streets^® and to be conferred by the same 
statutes.^® The necessity for the construction of 
sidewalks is left to the determination of the gov¬ 
erning body of a municipality so, a statute pro¬ 
viding that a municipality may ordain and lay out 
sidewalks, establish their grades, and fix their width 
has been held a grant of power and not the impo¬ 
sition of mandatory duties.^® 


ence with police power.—State v. 
Northern Pac. Ry. Co., 295 P. 257, 88 
Mont 629. 

8 . Ohio.—City of Cleveland v. Gen¬ 
eral Storacre Co., 162 N.E. 819, 28 
Ohio App. 480. 

R.I.—Rousseau v. Fortin, 172 A. 321, 
54 R.I. 250. 

4. R.I.—^Rousseau v. Fortin, supra. 

6 . R.I.—^Rousseau v. Fortin, supra. 

e. Miss.—J. B. White’s Garage v. 
Town of Poplarvllle, 121 So. 294, 
163 Miss. 683. 

Acceptance of ccmmlttee repcrt 
Acceptance by council of a report 
of a committee recommending a 
change In grade Is not the equiva¬ 
lent of an order to change the grade. 
—Gardiner v. Johnston, 12 A. 888, 16 
R.I. 94. 

7. Iowa.—People’s Inv. Co. v. City of 
Des Moines, 241 N.W. 464, 213 Iowa 
1378, 79 A.L.R. 1310—Walter v. 
City of Ida Grove, 213 N.W. 935, 
203 Iowa 10G8—^Landis v. City of 
Marion, 167 N.W. 841, 176 Iowa 240. 

8 . N.J.—State v. Rutherford, 19 A. 
972, 52 N.J.Law 499. 

44 C.J. p 271 note 82 [aj. 


9. R.I.—^Rousseau v. Fortin, 172 A. 
321. 54 R.I. 250. 

la Utah.—Gray v. Salt Lake City, 
188 P. 1177, 44 Utah 204, 217, Ann. 
Cas.l916D 1185. 

11 . Utah.—Gray v. Salt Lake City, 
supra. 

12 . Utah.—Gray v. Salt Lake City, 
supra. 

44 C.J. p 169 note 86. 

13. Ga.—Gardner v. City of New 
Brunswick, 28 S.E.3d 135, 197 Ga. 
167—^Howell v. Board of Com’rs of 
Quitman, 149 S.E. 779, 169 Ga. 74. 

Ky.—City of Fulton v. Penny, 116 
S.W.2d 963, 273 Ky. 465—Corpus 
JozlB cited In City of Covington v. 
Averbeck, 50 S.W.2d 60, 52, 241 Ky. 
117. 

Tex.—Clark v. W. L. Pearson & Co., 
26 S.W.2d 382, affirmed 39 S.W.2d 
27. 121 Tex. 84. 

44 C.J. p 170 notes 39. 40. 

Boardwalk 

N J.—^Willets V. Borough of Sea Girt. 
160 A. 777, 8 N.J.Mi8c. 479, followed 
in 161 A. 910, 8 N.JMisc 635— 
Hulett V. Borough of Sea Girt, 
150 A. 202, 106 N.J.Eq. 118, affirmed 
154 A. 741. 108 N.J.Ba. 309—Ninth 

653 


Street Pier Co. v. Ocean City, 140 A. 
447, 6 N.J.M1SC. 227. 

Powers of municipal board of public 
service 

Mass,—Heaney v. Colonial Filling 
Stations, 159 N.E. 916, 262 Mass. 
338. 

“Public works project” 

Improvements to municipal side¬ 
walks are within statutory defini¬ 
tion of ’’public works project” as 
used in act empowering municipality 
to construct, replace, or improve any 
public works project within the lim¬ 
its of the municipality.—^Mayor and 
City Council of Havre de Grace .▼. 
Maxa, 9 A.2d 235, 177 Md. 168. 

14. Ga.—Gardner v. City of New 
Brunswick, 28 S.E.2d 135, 197 Ga. 
167—^Howell V. Board of Com'rs 
of Quitman, 149 S.E. 779, 169 Ga. 
74. 

44 C.J. p 170 note 41. 

15. Ky.—Heame v. City of Catletts- 
burg. 40 S.W.2d 293, 239 Ky. 692. 

16. Ky.—Heame v. City of Catletts- 
burg, supra. 

17. Okl.—City of Stroud v. Evans, 
104 P.2d 241, 187 Okl. 350. 

18. Pa.—^Koerth v. Borough of Tur¬ 
tle Creek, 49 A.2d 898, 865 Pa. 
121 . 
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The power to pave, grade, or otherwise improve 
streets, as discussed supra §§ 1044-1046, includes 
the power to lay, construct, or pave sidewalks,al¬ 
though an alternative procedure may be available 
and flagging a sidewalk is included in the power to 
pave a street but the power to regulate and 
grade a street, standing alone, may not authorize 
the flagging of sidewalks .22 The distance of the 
sidewalk from the property line need not be the 
same for both sides of a street,23 or the same for 
the entire length of a street.24 

Distinction between construction and repair. 
Where a statute distinguishes between the repair of 
existing sidewalks and the construction of new ones, 
the procedure must be adapted to the distinction.^^ 

Grading, curbing, and draining. Authority to es¬ 
tablish the grades of sidewalks, and to enforce com¬ 
pliance therewith, may be expressly conferred on a 
municipality by statute and, under a general 
power to grade and pave sidewalks, the city may al¬ 
ter the width of the space so graded and paved.* ^ 
Authority to pave a sidewalk includes, as a neces¬ 
sary incident, authority to grade, curb, and drain 
it.** A city, on annexing territory, does not accept 
grades of sidewalks therein as previously fixed by 
property owners’ private agreement, or automatical¬ 
ly establish the grades so fixed as the official city 
grade, without taking municipal action by ordinance 
or otherwise,** and has no legal right to assume 
that any grades were in existence in such -territory, 
so as to obviate its exercise of its charter powers 
to pass and enforce ordinances establishing such 
grades, in the absence of a provision in the annexa¬ 
tion ordinance referring thereto.** 

Raising sidewalk. Under charter power to widen 
or narrow, lay out, graduate, curb, and pave, and 


otherwise improve streets and sidewalks, a city may 
raise a sidewalk along its streets, although such 
work may damage the owner of an adjacent lot.*^ 

Reconstruction of adequate sidewalk. The power 
to take up and relay with new material or with part 
new and part old material refers to walks out of 
repair and does not empower the city to tear up a 
sidewalk which is in good repair and replace it with 
a new walk.** 

A driveway, being in effect only a sidewalk with 
the curb eliminated and the grade sloped part of the 
way to meet the level of the street,** has been held 
to be included within a sidewalk paving law.*^ 

Tunnels. The power to order “the construction” 
of any tunnel, in or under a street, includes the in¬ 
cidental power to lay and pave sidewalks necessary 
to make the tunnel available for public use.** 

Delegation of power. Where a municipality has 
transferred to a park commission the care, custody, 
and control of a street reserving specifically enu¬ 
merated powers, but not the power to lay, curb, and 
flag sidewalks, it will be deemed to have transferred 
to the park commission the control of the sidewalks 
as far as might be necessary for these purposes.** 

Construction or protest by abutting owner. A 
legislature may authorize the construction of side¬ 
walks by a municipality without giving abutting 
owners an opportunity to protest against such con¬ 
struction or to do it themselves.**^ The power to 
require abutting owners to construct, maintain, and 
keep in repair sidewalks, footways, and the like, is 
discussed infra § 1072. 

b. Bemoval 

General power over sidewalks, or a specific statute, 
may authorize the removal thereof. 


19. Ga-—^Hancock v. Rush. 183 S.E. 25. Iowa.—Clark v. Martin, 166 N. 

564, 181 Ga- 687. W, 276, 182 Iowa 811. 

Ky.—^Hearne v. City of Catlettaburgr, 44 C.J. p 170 notes 48, 49. 

40 S.W2d 293. 239 Ky. 692. ^ 

44 C.J. p 170 notes 42, 48. “■ P*-—SomerfleW Borough v. Cup- 

p i «now. .a, Pa.Dist. & Co. 635, 29 

20. Ohio.—^Westenhaver v. Hoyts- Mun.Li.R. 18, 8 Som.Le£r.J. 266. 

vine. 8 Ohio Cir.Ct.,N.S., 284, 28 _ ' . „ . ... „ 

Ohio Clr Ct 367 —Marlon v. Sklllman, 26 N- 

B. 676, 127 Ind. 130. 11 L.R.A. 56. 

21. N.T.—In re Grube. 20 Hun 303, ^4 C.J. p 170 note 45. 

reversed on other grounds 81 N.T. ga La.-^3Ute ex rel. Globe Const. 

Co. V. Town of Plaquemlne, 148 So. 

as. N.T.—Brown v. New York, 1 L”® °°"**** 

Hnn 80, 8 Thomps. & C. 165, re- 

versed on other srounds 68 N.T. 29. Md.—^Mayor and Councllmen of 
***• Prostburg v. Sleeman, 46 A.2d 118, 

186 Md. 393. 

23. Peu—Gallup v. Port Alleghany ^ ___ __ 

Borough, 41 Pa.Co. 641. —^Mayor and Councilmen of 

Prostburg v. Sleeman, supra. 

2^ Pa.—Grallup v. Port Alleghcmy 31. Va.—^Harrisonburg v. Roller, 84 
Borough, supra. S.E. 628, 97 Va. 682. 


32. wis.—^Ricketson v. Milwaukee, 
144 N.B. 1101, 165 Wis. 327. 

44 C.J. p 170 note 54. 

33i Lia.—State ex rel. Globe Const. 
Co. V. Town of Plaquemlne, 143 
So. 7, 8. 175 La. 69. 

34. La.—State ex rel. Globe Const. 
Co. V. Town of Plaquemlne, supra. 
‘Tn these days of automobiles 
a driveway entrance over a sidewalk 
is the rule rather than the exception 
and may be said to be a matter of 
necessity.*'—State ex rel. Const. Co. 
V. Town of Plaquemlne, supra. 

85- Cal.—Mardia v. McCarthy, 121 
I P. 889, 162 Cal. 94. 

3B. N.J.—^Hlrtland v. McCloud, 78 
Jl. 17, 80 N.J.Law 887. 

Delegations of power generally see 
infra S 1081. 

37- Miss.—^Barron v. City of Mc- 
Comb, 141 So. 766, 163 Miss.' 387. 
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General power over streets and sidewalks au¬ 
thorizes the removal of a sidewalk when the public 
good requires it;38 *and a city may be given by stat¬ 
ute the right to order old sidewalks removed and 
to provide for the construction of new ones.*® 

§ 1049. Sewers» Drains, and Watercourses 

a. In general 

b. Extent and limits of power 

c. Acquisition or use of land 

d. Construction at cost of property ben¬ 

efited 

e. Barriers against waters 
a. In General 

The power of municipal corporations to construct 
and maintain sewerage and drainage systems is generally 
recognized, under or apart from statute, although author¬ 
ities differ as to whether the power as exercised In a 
governmental or proprietary capacity. Unless there Is 


a mandatory statute, a municipality has discretion In 
this respect. 

It has been variously held that the power of mu¬ 
nicipal corporations to install sewerage systems is 
universally recognized,^® that it is well settled that 
cities have the power to construct and maintain 
sewers,that the building, construction, establish¬ 
ment, or maintenance of a sewer system or of sew¬ 
ers and drains, by a municipality, is an exercise of 
its police power,^^ that a municipality is charged 
with the all-important public service of supplying 
sewerage and drainage facilities to its inhabitants,^^ 
that the right to lay sewers and drains in a street 
is a privilege annexed by usage and custom as an 
incident to the rights of the public in them,^^ that 
the removal of water-borne waste is a municipal 
function,^® and that the power to construct and 
maintain drains, sewers, and sewerage systems is 
a proper municipal function.*® 


38. Tex.—Jones v. Houston, Civ. 

App.. 188 S.W. 688. 

44 G.J. p 170 note 69. 

89. Mo —^Mound City v. Melvin, 
App., 205 S.W. 264. 

40. Ark.—Johnson y. Russell, 127 
S.W.2d 260. 198 Ark. 49. 

Acquisition by municipality of sewer 
privately constructed see Infra § 
1806. 

Control, regulation, and use of 
sewers, drains, and watercourses 
see Infl-a S§ 1802-1807. 

Extension of sewers beyond bound¬ 
aries see Infra § 1059e. 

Location see Infra S 1803. 

Mandamus to compel construction, 
maintenance, or repair of sewer 
see Mandamus 8 180 f. 
Zhstallatloii of outfall pipe eattend- 
iBff Into ocean for disposing of sew¬ 
age, by order of state health depart¬ 
ment, was held well within sound 
discretion of municipality and not 
to infringe rights of owners of near¬ 
by property.—^Faulks v. Borough of 
Allenhurst, 4 A.2d 618, 122 N.J.Law 
226. 

Inherent power 

<1) The power Is Inherent In the 
municipality.—^FL Wayne v. Coombs, 
7 N.E. 743. 107 Ind. 76. 57 Am R. 82. 

(2) The creation of district sewer 
and apportionment of cost thereof to 
properties affected, however, la not 
an Inherent power that can be exer¬ 
cised by town board in absence of 
statutory grant.—^Bonney v. Smith, 
147 P.2d 771, 194 Okl. 106. 

Power of borough 

Pa.—^Frackvllle Seweretge Co. v. 

Jones, Quar.Seas.p 31 Mun.L.R. 75, 
6 SchReg. 868—^Borough of Ash¬ 
land V. Borough of Frackville. Com. 
PL, 6 Sch.Reg. 81. 

**Tns health, as well as the comfort 
and convenience, of persons living j 


together In close relation and in 
large numbers requires the exist¬ 
ence of such powers.”—Jemlgan v. 
Harris. 62 S.W.2d 5, 7, 187 Ark. 706. 

41. Cal.—City of El Cajon v. Heath. 
196 P.2d 81, 86 CalJU>p.2d 630. 

42. Ey.—^Louisville & Jefferson 
County Metropolitan Sewer Dlst. v. 
Town of Strathmoor Village, 211 
S.W.2d 127, 807 Ky. 848. 

j Mich —^Draln Com’r of Oakland 
County v. City of Royal Oak, 10 
N.W.2d 435, 306 Mich. 124. 
Subordination of property rights 
Construction of sewers and drams 
Is a certain object of police power, 
full force of which may be applied, 
although subordinating property 
rights otherwise within protection 
of constitution.—^Bond Bros. v. 
Louisville and Jefferson County 
Metropolitan Sewer Dlst., 211 S.W.2d 
867, 807 Ky. 689. 

48. Md.—Mayor and City Council 
of Baltimore v. Brack, 3 A.2d 471, 
176 Md. 615, 120 A.L.R. 648. 
Oommuzilty on bordsrs of olty 
City may oontract for disposition 
of sewage of thickly settled com¬ 
munity on Its borders In promotion 
of health of its Inhabitants.—^Board 
of Sup'rs of Henrico County v. City 
of Richmond, 178 B.EL 856, 162 Va. 
14. 

Irrigation ditch 

City was entitled to authorize 
maintenance of water ditch in street 
for irrigation, Improving drainaga— 
Cove Lodge No. 52, I. O. O. F. v. 
Hkrrls, 294 P. 856, 184 Or. 566. 
Statute held to rellsvs dty of duty 
Ky.—Sanitation Dlst. No. 1 of Jeffer¬ 
son County V. Louisville & Jeffer¬ 
son County Metropolitan Sewer 
Diet., 208 S.W.8d 751, 307 Ky. 422. 
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Assumption of liability 
City was held empowered to as¬ 
sume liability for disposal of sew¬ 
age and save private corporation, op¬ 
erating water supply system, harm¬ 
less with respect to Injury and dam¬ 
age resulting from such disposal.— 
Green v. City of Rock Hill, 147 S.E. 
846, 149 S.C. 234. 

A sewer authozlsea on a request 

to the council of abuttmg lot owners 
and constructed under the direction 
of the municipality is a public sewer 
which the corporation is required to 
maintain In repair.—^Brown v. Turtle 
Creek, 33 Plttsb.Leg.J..N.S., Fa. 117. 
16 York.Leg.Rec. 102. 

Sttzslghteniag channel of drain la 
park 

The straightening of channel of 
natural storm drain In city park was 
largely within discretion of park 
commissioners who had full control 
over parks under city charter.—^Ritz- 
man v. City of Los Angeles, 101 P.2d 
541, 38 Cal.App.2d 470. 

44i N.J.—Public Serv. R. Co. v. 
Frazer, 102 A. 890, 87 N.JJSq. 679. 

45. Cal.—^Bx parte Means, 8? P-2d 
894, 31 CaLAppu2d 290. 

46. Pa.—Anderson v. Lower Merlon 
Tp., 66 A. 1115, 217 Pa. 369. 

Wyo.—Corpus Juris citsd In Henning 
V. Consolidated Building & Loan 
Co., 62 P.2d 640, 642, 50 -Wyo. 
S16. 

"Local Improvements,’’ under prop¬ 
er restrictions, may extend to the 
installation of sewers. 

Fla.—Walters v. Tampa, 101 Sa 327, 
88 Fla. 177. 

Wyo.—^Henning v. Consolidated 
Building & LiOan Co., 62 P.2d 540, 
50 Wyo. 316. 
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The construction, creation, or maintenance of 
sewers and drains within municipalities has been 
held to be the performance of a public^? govern¬ 
mental function-^S or duty;^® but some authorities 
hold that the construction and maintenance of mu¬ 
nicipal drains and sewers is a corporate or mu¬ 
nicipal, as distinguished from a governmental, func- 
tion,50 and that a municipality owns and operates 
its sewers in its proprietarySi or private's capac¬ 
ity, and not governmentally.53 A distinction has 
been made to the effect that, in the construction of 
a sewerage s>'stem, a municipality acts in a govern¬ 
mental capacity, while in the maintenance thereof* 
it acts in a ministerial or proprietary function.54 


The duty, if any, of a municipality to drain its 
streets and avenues is one requiring the exercise 
of deliberation, judgment, and discretion,®® and has, 
therefore, been held judicial in nature;®® but it has 
also been held that the authority of a municipality 
to establish sewers and to provide plans for their 
construction is legislative,®^ so that it cannot be 
abdicated by a contract.®® 

The power or duty to construct and maintain 
sewers, drains, and sewerage systems may be con¬ 
ferred on a municipality by constitution, statute, or 
charter,®® and such power may be conferred by ex- 


47. U.S.—Davis V. Commissioners of 
Sewerage of City of Louisville, D 
C-Ky., 18 F.Supp. 672, modified on 
other grounds, C.C.A., Commis¬ 
sioners of Sewerage of City of 
Louisville, Ey. v. Davis, 88 F.2d 
797. 

48i Ey.—^Louisville & Jefferson 

County Metropolitan Sewer Dist. 
V. Barker. 312 S.'W’.2d 122, 807 Ey. 
655—^Louisville & Jefferson County 
Metropolitan Sewer Dist. v. Town 
of Strathmoor Village, 211 S.W.2d 
127, 307 Ey. 843—Francis v. City 
of Bowling Green, 82 S.W.2d 804, 
259 Ey. 525. 

Ohia—City of Salem v. Harding, 169 
N.E. 467, 121 Ohio St. 412. 

Tenn.—^Verran v. Town of Greene- 
ville, 4 Tenn.App. 422 
Tex.—^Ballard v. City of Fort Worth, 
Clv.App., 63 S.W.2d 594, error re¬ 
fused. 

43 C.J. p 285 note 99. 

Powers and functions as govern¬ 
mental or municipal generally see 
supra S 110. 

Pxovlsloii la aatnxe of governmental 
ftmotlon 

Ohio—^Union Properties v. City of 
Cleveland, App., 49 N.E.2d 571. af¬ 
firmed 62 N.E.2d 336, 143 Ohio St 
368. 

The disposal of sewage is a gov¬ 
ernmental function.—City of Mans¬ 
field V. Balliett, 63 N.E. 86, 65 Ohio 
St 451, 58 L.ItA. 628-~*City of Nor¬ 
wood V. Sheen, 183 N.E. 177, 43 Ohio 
App. 839, reversed on other grounds 
186 N.E. 102, 126 Ohio St 482, 87 
AL.R. 1376. 

Only the munlolpality can furnish 
sewer and sewerage service, by rea¬ 
son of the nature of such service.— 
Union Properties v. City of Cleve¬ 
land, App., 49 N.E.2d 571, affirmed 
52 N.K2d 336, 142 Ohio St 858. 
Cknrenimental power of state 
(1) In the construction and main¬ 
tenance of a sewer or drainage sys¬ 
tem, a municipal corporation exer¬ 
cises a part of the governmental 
powers of the state for the cus¬ 
tomary local convenience and benefit 


of all the people.— Hughes v. Au¬ 
burn, 55 N.E. 389, 161 N.T. 96, 46 
L.R.A. 636. 

(2) Legislature requiring approval 
of village trustees for sewage dis¬ 
posal works in village could retake 
power conferred on trustees and re¬ 
sume control.—Jordan v. Smith, 242 
N.T.S. 142, 137 Misc. 341, affirmed 173 
N.E. 877, 264 N.T. 685. 

49. N.M.—City of Santa P6 v. First 
Nat. Bank. 65 P.2d 857, 41 N.M. 130. 
Contlmums operation 
A sewerage system in a large and 
thickly populated city is so essen¬ 
tial to the public health that its con¬ 
tinuous operation is a governmental 
duty.—City of Santa F6 v. First Nat. 
Bank, supra. 

60L Mich.—Ostrander v. Lansing, 70 
N.W. 832, 111 Mich. 693. 

44 C.J. p 1084 note 23. 

61. Fa.—In re Petition of City of 
Philadelphia, 16 A.2d 82, 840 Pa. 
17—Gemmill v. Calder, 8 A.2d 7, 
332 Fa. 281—Gilflllan v. Haven, 
53 A.2d 901, 161 Pa.Super. 114. 

62. U.S.—J. B. McCrary Co. v. Town 
of Wlnnfleld, D.C.La., 40 F.Supp. 
427. 

‘Tn the ownership and operation 
of such facilities, the municipality 
stands on the same footing as a 
private corporation.”—^In re Petition 
of City of Philadelphia, 16 A.2d 32. 
34, 340 Pa. 17. 

68. Pa.—^In re Petition of City of 
Philadelphia, supra—Gemmill v. 
Calder, 8 A.2d 7, 832 Pa. 281. 

64. Ohio.—State ex rel. Gordon v. 
Taylor, 79 N.E.2d 127, 149 Ohio St- 
427. 

66. N.T.—Mills V. Brooklyn, 32 N.T. 
489. 

43 C.J. p 1084 note 25. 

56. Pa—Fair v. Philadelphia, 88 Pa 
309, 82 Am.R. 465. 

48 C.J. p 1084 note 26. 

67. Mich.—^Ashley v. City of Port 
Huron, 86 Mioh. 296, 24 Am.R. 562. 
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Mo.—Stewart v. City of Springfield. 
165 S.W.2d 626. 350 Mo. 234—^Neill 
V. Gates, 64 S.W. 460, 152 Mo. 685. 

58L Mo.—Stewart v. City of Spring- 
field, 165 S.W.2d 626, 850 Mo. 234. 

69. Ala—Fricke v. City of Gunters- 
vllle, 36 So.2d 321—^Benson v. City 
of Andalusia, 195 So. 448, 240 Ala 
99. 

Ind.—City of Logansport v. Cotner, 
186 N.E. 634. 206 Ind. 13. 

Ey.—^Wheeler v. Board of Com’rs 
of City of Hopkinsville, 53 S.W.2d 
740, 245 Ey. 338. 

Mo.—Neill v. Gates. 54 S.W. 460, 163 
Mo. 685. 

N.J.—^Faulks V. Committee of Ocean 
Tp., 166 A. 761, 9 N.J.Misc. 1048. 
N.D.—Marks v. City of Mandan, 296 
N W. 89, 70 N.D. 474. 

S.C.—Green v. City of Rock Hill, 
147 S.E. 346, 149 S.C. 234. 

Tex.—Ballard v. City of Fort Worth, 
Civ.App., 62 S.W.2d 694, error re¬ 
fused—Clark V. W. L. Pearson & 
Co., Civ.App., 26 S.W. 2d 382, af¬ 
firmed 39 S.W.2d 27, 121 Tex. 

34—Lamm v. Chambers, Civ.App., 
18 S.W.2d 212. 

44 C.J. p 171 note 66. 

PnbUo utility 

(1) The business of a city in dis¬ 
posing of sewage for its inhabitants, 
under statutory authorization, is a 
public utility.—City of De-i Moines 
V. City of West Des Moines, Iowa, 
80 N.W.2d 500. 

(2) Public utilities generally see 
infra S 1060. 

Terms oonstmed sad dlstlngtilshed 
As the terms are used In connec¬ 
tion with such authorization, ”sew- 
ers” differ from “drains” only in that 
the former are in cities, and general¬ 
ly covered over, while the latter are 
m rural communities, and open; 
“sewerage system” is for drainage of 
foul waters of community, and “sew¬ 
erage” IS often used to indicate any¬ 
thing pertaining to sewers.—^Pioneer 
Real Est. Co. v. Portland, 247 P. 
319, 119 Or. L 
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press terms®® or it may arise by implication.®^ 
Such statutes should be liberall 3 ’ construed®^ in 
favor of the municipality®® and in order to effectu¬ 
ate the purpose of the legislation;®* but it has also 
been held that such statutory grants of power must 
be explicit and strictly construed,®® and must be 
strictly applied against the exercise of the power in 
any manner save in the most liferal sense within 
the meaning of the language of the statutes.®® The 
legislature may, without the consent of a munici¬ 
pality or its inhabitants, compel the municipality to 
construct, improve, or repair sewers within its lim¬ 


its.®" General laws authorizing the organization of 
municipalities do not give them the exclusive right 
to construct or own sewers within their territorial 
limits,®® since the state may delegate the exercise 
of the police power to other existing agencies or 
create new agencies therefor.®® 

Mere statutory authority to construct sewers or 
drains does not impose any duty to exercise such 
authority;^® and, unless the duty is positively im¬ 
posed by the state, the municipality has discretion 
to determine whether it will construct a system of 


statute snppleaneiLtiiig and oonfixin- 
Ing oliarter power 

Or.—Shalnwald v. City of Portland, 
55 P.2d 1161, 153 Or. 167. 
Coxopulelou ty state liodlea 

Action of state board of health and 
state committee on water pollution 
in compelling municipality to Install 
sewage treatment S 3 ^tem without 
delay was held, under circumstances, 
not in excess of their statutory au¬ 
thority.—State ex rel. Martin v. City 
of Juneau, 300 N.W. 187, 238 Wls. 
664. 

‘‘Pnbllo works project” 

Improvements to municipal sewer¬ 
age system are within statutory 
definition of ‘‘public works project" 
as used In the act empowering mu¬ 
nicipality to construct, replace, or 
Improve any public works project 
within the limits of the municipality. 
—^Mayor and City Council of Havre 
de Grace v. Maxa, 9 A.2d 235, 177 
Md. 168. 

Aoqnlsitioii of interest In sewer 
owned by another borough 
Pa.—^Folcroft Borough v. Lenhart, 14 
Pa.Dist. & Co. 632, 20 Del.Co. 697. 
Intercepting sewer, bnllt by sanl- 
tary district In avenue extension 
made by city, was held not local im¬ 
provement, such as cities are em¬ 
powered by statute to meike, but part 
of district's sewage disposal sys¬ 
tem.—Sanitary Dlst. of Chicago v. 
Commonwealth Edison Co., 192 N.E. 
248, 867 Ill. 266. 

Joint action by municipalities 
Under statute providing for Joint 
exercise of powers by munlcipaJlties, 
seven contiguous cities were au¬ 
thorized to take Joint action in con¬ 
templated plan of sewage disposal, 
which, because of their proximity, 
presented a common problem.—City 
of Oakland v. Williams, 103 P.2d 168, 
16 Cal.2d 642. 

60. Ark.—Atkinson v. City of Pine 
Bluff, 76 S.W.2d 982, 190 Ark. 
66 . 

Hawaii.—^Bishop Trust Co. v. Conk- 
llng, 82 Hawaii 803. 

Ky.—Nourse v. City of Russellville, 
78 S.W.2d 761. 267 Ky. 625-- 

Wheeler v. Board of Com'rs of City 
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of Hopkinsville, 53 S.W.2d 740, 
245 Ky. 388. 

Neb.—Vl^'ilson v. City of 0.nah-», 291 
N.W. 732, 138 Neb. 13. 

N.T.—^In re Schenectady Sewer As¬ 
sessment, 236 N.Y.S. 456, 134 Misc. 
810. 

Ohio.—Grim v. Village of Lewisville, 

6 N.E.2d 998, 64 Ohio App. 270. j 
Tex.—City of San Antonio v. San * 
Antonio Irr. Co., 12 S.W.2d 646, 
118 Tex. 164. 

W.Va—Brewer v. City of Point 
Pleasant, 172 S.B. 717, 114 W.Va. 
672. 

44 C.J. p 171 note 66. 

All needful drainage improvements 
Ala.—^Fricke v. City of Guntersvllle, 
36 So.2d 321. 

MalTitainfng highways in safe eon- 
dltion 

A city has been empowered by 
statute to construct drams and sew¬ 
ers in order to accomplish the pur¬ 
pose of maintaining its highways In 
a reasonably safe condition for pub¬ 
lic travel.—Stamford Dock & Realty 
Corporation v. City of Stamford, 200 
A. 343, 124 Conn. 341. 

Act held not repealed 
Fla»—^Howarth v. City of De Land. 
158 So. 294, 117 Fla. 692, followed 
in Stewart v. City of De Land, 
158 So. 300, 117 Fla. 705. 
Ckinstructioa by municipalities Joint¬ 
ly; chairmen 

Under a statute authorizing two or 
more municipalities Jointly to con¬ 
struct and maintain outlet or trunk 
sewers, "permanent chairman" of 
Joint meeting of municipalities was 
held entitled to continue as such un¬ 
til completion of work, although 
after election as such he ceased to 
be a member of the governing body 
of one of the municipalities.—Beard 
V. Aldrich, 149 A. 67, 106 N.J.Law 
266, affirmed 164 A. 629, 107 N.J.Law 
616. 

61. NJ.—Crisci V. Board of Com'rs 
of Raritan, 194 A. 445, 119 N.J. 
Law 103. 

44 C.J. p 171 note 67. 

"Systems of sowerage” 

The sewerage plan specified in 
ordinance, including construction of 
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trunk line sewers and laterals, was 
authorized by statutes respecting 
construction of "systems of sewer¬ 
age."—^Elliott V. City of Leaven¬ 
worth, 86 P.2d 1053, 197 Wash. 427. 
Stozm sewers 

(1) A statute authorizing street 
Improvements authorizes the con¬ 
struction of storm sewers and drains. 
Ga.—City of Montezuma v. Brown 

Bros., 147 S.E. 80, 168 Ga. 1. 

N.Y.—^In re Schenectady Sewer As¬ 
sessment, 286 N.Y.S. 466, 134 Misc. 
810. 

Pa.—Ashcom v. Borough of West¬ 
mont, 148 A. 112, 298 Pa. 208. 

Tex.—City of Beaumont v. Priddle, 
Civ.App., 65 SW.2d 434, reversed 
on other grounds Texas & N. O. R. 
Co. V. Prlddie, 95 S.W.2d 1290, 127 
Tex. 629—Texas Bitulithlc Co. v. 
Dallas Consol. Electric St. R. Co., 
CivJLpp., 248 S.W. 746. 

(2) Sewerage commissioners of 
city could, under act. Install storm 
water outlet connecting with sewers. 
—^Bickel V. Commissioners of Sew¬ 
erage of City of Louisville, 6 S.W.2d 
1112, 224 Ky. 614. 

6®- Ky.—Nourse v. City of Russell¬ 
ville, 78 S.W.2d 761, 267 Ky. 525. 
N.D.—Marks v. City of Mandan, 296 
N.W. 89, 70 N.D. 474. 

63. N.D.—Marks v. City of Mandan, 
supra. 

64b Ky.—^Nourse v. City of Russell¬ 
ville, 78 S.W.2d 761, 267 Ky. 625. 

65. Okl.—^Bonney v. Smith, 147 P.2d 
771, 194 Okl. 106. 

66. ' Okl.—^Bonney v. Smith, supra. 

67. N.J.—^Klng V. Reed, 43 N.J.Law 
186, affirmed 48 N.J.Law 370. 

43 C.J. p 281 note 61, p 283 note 80. 

68. Mo.—State ex rel. Gentry v. 
Curtis, 4 S.W.2d 467, 319 Mo. 316. 

69. Mo.^—State ex rel. Gentry v- 
Curtls, supra. 

TO. Fla—^Howarth v. City of De 
Land, 158 So. 294, 117 Fla 692, fol¬ 
lowed In Stewart v. City of De 
Land, 168 So. 300, 117 Fla 705. 

44 C.J. p 1084 note 27. 
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drains or sewers,as well as discretion to deter¬ 
mine the nature, extent, capacity, and cost of the 
system,72 the time and manner of its construction,^® 
the method of financing its construction and main- 
tenance,74 and the length of the period for which 
a particular arrangement should be made for the 
disposal of sewage and a city cannot be com¬ 
pelled to exercise its discretion regarding the con¬ 
struction or maintenance of a sewer system.^® 
Likewise, where the statute leaves to the discre¬ 
tion of the city board of council whether a sewer 
system shall be a single district or several districts, 
the courts are without authority to interfere with 
its action in this respect,^^ even though they may 
believe a different plan more advisable.^® 

By its action in ordering the construction of a 
drain, a city adjudicates the convenience, necessity, 
and public utility of the project,^® and is bound by 


the adjudication.®® In the actual work of con¬ 
structing or repairing a system of drains or sewers, 
a municipality acts in a ministerial capacity;®^ 
and, after it has constructed a sewer, it must see 
that it is kept in a proper state of repair.®® 

Conflict bct'ivcen charter and statutory provisions, 
A statute conferring such a power may supersede 
charter provisions;®® but, where a special charter 
is purposely framed to give a city power in respect 
of sewers, its provisions will not be controlled by a 
general statute applicable to cities organized there¬ 
under.®* 

Constitutionality and validity of statutes. A stat¬ 
ute authorizing municipalities to construct and fi¬ 
nance self-liquidating sewer systems has been held 
constitutional®® as a legitimate delegation of the 
police power of the state;®® likewise, statutes es- 


71. Ind.— city of Loganaport v. Cot- 
ner, 185 N.B. 634, 205 Ind. 13. 

Ky.—City of Maysville v. Brooks, 
140 S.W. 665. 145 Ky. 526. 

Neb.—Wilson v. City of Omaha, 291 
N.W. 732, 138 Neb. 13. 

Tenn.—South Memphis Liand Co. v. 
City of Memphis, 74 S.W.2d 209, 
18 Tenn.App. 142. 

44 C.J. P 1084 note 28. 

Duty to construct sewers and drains 
as affecting^ liability of munici¬ 
pality see supra S 874. 

Discretion of leffUlative hranoh 
Whether sewer installations should 
be made at town's expense is with¬ 
in discretion of legislative branch of 
town government, and town, acting 
through its council and not abut¬ 
ting property owners, must say 
whether or when town should under¬ 
take such improvements.—West¬ 
brook, Inc., V. Town of Falls Church, 
39 S.B.2d 277, 185 Va. 577. 

Absence of water supply system 
Ordinance for construction of sew¬ 
er system for village having no 
water supply system, without pre¬ 
viously making provision for such 
system, was not an abuse of discre¬ 
tion, where evidence showed that 
corporate water supply system was 
not indispensable.—^Village of Mlll- 
stadt V. Bereltschaft, 176 N.E. 746, 
844 111. 550. 

72. Pa.—Fair v. Philadelphia, 88 Pa. 

309, 32 Am.R. 455. 

44 (U. p 1085 note 29. 

DiscretloiL h^ not abused 
111.—Village of MiUstadt y. Berelt¬ 
schaft, 176 N.E. 746, 344 Ill. 550. 
Discretion of city commissioners 
empowered to construct sewerage 
system cannot be controlled by 
courts except for abuse of power, 
fraud, or manifest invasion of vii- 
vate rights.—Lamm v. Chambers, 
Tex.Clv.App., 18 S.W.2d 212. 


73. Ind —City of Logansport v. Cot- 
ner, 185 N.B. 634, 205 Ind. 13. 

Basis or plan of improvement gen¬ 
erally see infra §§ 1078—1080. 
Mode and time of doing work gen¬ 
erally see infra § 1080. 

Decision to lay two parallel sew¬ 
ers in single street improved as state 
highway was not an abuse of discre¬ 
tion-village of Millstadt V. Berelt¬ 
schaft, 176 N.E. 746, 344 IIL 550. 
Dooation of outlet 
The location of the outlet of a 
proposed sewer is necessarily to be 
determined by the board of trustees 
of a village from a consideration of 
all the facts and circumstances, in¬ 
cluding the conformation of the sur^ 
face of the ground; fact that sewage 
disposal plant would dram into small 
creek which was often dry did not 
render ordinance for construction of 
sewer system unrecisonable.—Village 
of Millstadt V. Bereltschaft, supra. 

74. Tex.—Wichita Falls v. Landers 
Civ.App., 291 S.W. 696. 

44 C.J. p 1085 note 30. 

Mode sjid means of defraying ex¬ 
penses generally see infra 59 1088- 
1085. 

Begnizliig aid firom partioiilar tax¬ 
payers 

To require only one or two tax¬ 
payers to assist financially in clean¬ 
ing and maintenance of city drain¬ 
age ditch, maintained by city for 
common use of all its citizens and 
property owners, would be unrea¬ 
sonable.—Town of Amite City v. 
Southern United Ice Co., La.App., 34 
So.2d 60. 

75. Tex.—City of San Antonio v. 
San Antonio Irr. Co., 12 S.W.2d 
646, 118 Tex. 154. 

76. Ky.—Seay v. City of Louisville. 
82 S.W.2d 212, 269 Ky. 64. 
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77. Ky.—Baker v. City of Princeton, 
11 S.W 2d 94. 226 Ky. 409. 

78. Ky.—^Baker v. City of Princeton, 
supra. 

79. Ind.—City of Logansport v. Cot- 
ner, 185 N.B. 634, 205 Ind. 13. 

80: Ind.—City of Logansport ▼. Cot- 
ner, supra, 

81. Mich.—Ashley v. City of Port 
Huron, 35 Mich. 296, 24 Am.Il. 562. 

44 C.J. p 1085 note 31. 

Liability for injury resulting from 
negligence in construction see su¬ 
pra 5 873. 

82. Ky.—City of Maysville v. 

Brooks, 140 S.W. 665, 145 Ky. 626. 

44 C.J. p 1085 notes 33-84. 

Liability for injury resulting from 
failure to repair see supra 5 876. 
Cost of maintaining siphon 
Where construction of navigation 
canal by board of'port commissioners 
of city required carrying of drain¬ 
age canal under navigation canal by 
siphon, sewerage and water board of 
city was liable for cost of maintain¬ 
ing siphon after its acceptance there¬ 
of.—^Board of Com’rs of Port of New 
Orleans v. Sewerage and Water 
Board of New Orleans, 165 So. 226, 
179 La. 787. 

83. N.J.—^Herbert v. Bayonne, 46 A. 
608, 64 NLLaw 648. 

44 C.J. p 171 note 68. 

Constitutional and statutory provi¬ 
sions as to improvements general¬ 
ly see supra 5 1037. 

84. Idaho.—Boise City Nat. Bank v. 
Boise City, 100 P. 93, 16 Idaho 792. 

Mo.—^Bates v. Comstock Realty Co., 
267 S.W. 641, 306 Mo. 812. 

85. W.Va,—^Brewer v. City of Point 
Pleasant. 172 S.E. 717, 114 W.Va, 
672. 

86. W.Va.—Brewer v. City of Point 
Pleasant, supra. 
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tablishing, or authorizing the incorporation of, 
sewer, sewerage, or drainage districts,or provid¬ 
ing for the levying of an adequate sewer charge,^® 
and a statute under which a municipality may be 
ordered by state authorities to install and maintain 
a sewage treatment system,®^ have been held con¬ 
stitutional. A provision, in an act authorizing mu¬ 
nicipalities to provide sewerage systems, for the 
sale of the fee of land for a service charge due by 
an occupant in possession under a lesser estate, has 
been held valid.®® 

Delegability of power, A city cannot delegate its 
power to establish sewers therein, and to provide 
plans and means for their construction, to any per¬ 
son or persons, by contract or otherwise and a 
municipal council cannot delegate to a committee 
its discretionary power as to the construction of 
sewers;®® but a city may delegate the work by 
proper contract, provided it does not delegate any 
of its municipal powers.®® 

b. Extent and Lizaits of Power 

The extent of municipal power as to the construction 
or maintenance of drains and sewers depends on the lan¬ 
guage of the statutes. A general power to construct sew¬ 
ers carries with It the appropriate and reasonable Inci¬ 
dental powers. 

The extent of municipal power as to the con¬ 
struction, maintenance, improvement, or repair of 
drains and sewers depends on the language and con¬ 
struction of charter or statutory provisions;®* but 
the rule of strict construction, as discussed supra § 
1037, is relaxed in construing the power of munici¬ 
palities to construct sewers which are essential to 


their hygiene and sanitation.®® Power to repair 
may authorize the widening of a drain;®® and con¬ 
struction of a sewer extension has been held within 
a statute respecting municipal authority to construct 
sewers.® 7 

On the other hand, it has been held that provi¬ 
sions of an act relating to paving,®® or paving and 
draining,®® streets do not apply to the construction 
of a sewer; and a statute providing for the con¬ 
struction of trunk sewers has been held not to ap¬ 
ply to lateral or branch sewers.^ In the absence of 
statutory authority, a city cannot contract for the 
erection and maintenance of a sewerage system in 
the manner of waterworks;® but a city can join its 
sewerage system and its water works system in one 
project.® Commissioners for construction only can¬ 
not bind the municipality by a contract for water 
for flushing sewers.* 

Authority to construct and maintain drains and 
sewers gives no right to create a nuisance.® 

Area covered. There is no limitation or re¬ 
striction on the authority of a city as to the area to 
be constructed at one time or under one contract for 
sewer construction, where it is to be paid for by 
general taxation;® and, under an authority to con¬ 
struct a sewerage system, a municipal corporation 
is not bound to construct sewers in all parts of its 
territory at the same time;7 nor need it establish 
a general sewer system for the whole city before the 
establishment and construction of sewers in a par¬ 
ticular district.® A previously constructed private 
sewer for benefit of certain property does not pre- 


87. Mo.—State ex rel. Jones v. 

Nolte, 166 S.W.2d 682, 850 Mo. 271. 
44 C.J. p 171 note 73. 

8& Pa.—Gemmill v. Calder, 8 A.2d 
7. 832 Pa. 281. 

89. Wis.—State ex rel. Martin v. 
City of Juneau, 300 N.W. 187, 238 
Wis. 564. 

90l Ark.—Jernlgan v. Harris, 62 S. 
W.2d 6. 187 Ark. 706. 

91. Mo.—^Neill V. Gates, 54 S.W. 460, 
152 Mo. 685. 

92. Ill.—^People v. MeWethy, 52 N.E. 
479, 177 Ill. 334. 

B:y.—^Lowery v. Lexlngrton, 75 S.W. 

202, 116 Ky. 157, 26 Ky.L. 392. 
N.T.—Matter of Plattsburgh, 60 N. 
Y.S. 356, 27 App.Div. 353, reversed 
on other grounds 61 N.E. 512, 167 
N.Y. 78. 

93. Tex.—^Montgomery v. City of 
Alamo Heights, Clv.App., 8 S.W. 2d 
268, error dismissed. 

94. H.Y.—^In re Schenectady Sewer 


Assessment, 236 N.Y.S. '455, 134 
Mlsc. 810. 

44 C.J. p 171 note 74. 

96. Mo.—^In re East Bottoms Drain., 
etc., Dist, 259 S.W. 89, 305 Mo. 577. 

96. Mass.—^Melrose v. Hlland, 39 N. 
E. 1031, 163 Mass. 303. 

97. Me.—Arsenault v. Inhabitants 
of Town of Anson, 162 A. 627, 129 
Me. 447. 

98. Kan.—^Atchison v. Price, 26 P. 
605, 46 Kan. 296. 

99. Ohio.—City of Akron v. Llchten- 
walter, 159 N.E. 345, 117 Ohio St. 
367. 

1. Ohio.—Cincinnati v. McDuffie, 1 
Ohio S. & C.P. 88, 1 Ohio N.P. 53. 

2. Pa.—Olyphant Sewerage Drain. 
Co. V. Olyphsjit Borough, 61 A. 72, 
211 Pa. 526. 

3. Ky.—Jones v. Steams, 122 S.W. 
2d 766, 275 Ky. 729. 

4. Ark.—^Plne Bluff Water Co. v. 
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Sewer Dlst., 19 S.W. 676, 56 Ark. 
205. 

5. Tenn.—^Verran v. Town of 

Greeneville, 4 Tenn.App. 422. 

44 C.J. p 1085 note 87. 

Sewer as nuisance see the C.J.S. 
title Nuisances S 68, also 46 C.J. 
p 723 notes 79-82. 

Means of abatement 
Since power to provide and main¬ 
tain a drainage system for a city is, 
under its charter, vested in board of 
commissioners, questions relating to 
means of abating nuisance caused 
by overflowing drains are political, to 
be decided by them, free from direc¬ 
tion of court of equity.—City of Dal¬ 
las V. Early, Tex.Civ.App., 281 S.W, 
888 . 

Si Ky.—^Ashland v. Stewart, 282 S 
W. 1092, 214 Ky. 284. 

7. Ky.—Silva v. Newport. 104 S.W. 
814, 31 Ky.L. 897. 

44 C.J. P 172 note 82. 

8. Mo.—Sasse v. Barkwell, App., 196 
S-W. 642. 

44 C.J. p 172 note 88. 
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elude inclusion by the city of such property in its 
sewer district.® 

Incidental powers. The general power to con¬ 
struct sewers carries with it by implication the 
power to adopt the means appropriate and reason¬ 
ably adapted to carry into effect the authority ex¬ 
pressly given,including the power to construct a 
pumping station^i and the right to interfere with 
the surface of streets when necessary for the con- 
struction.13 Authority to construct a sewer system 
to protect the public health carries with it the power 
to build a system that will effectuate the purpose.^® 

Sewage disposal plant. The authority to con¬ 
struct a sewage disposal plant has been held to be 
included in an authority to construct sewers,!^ and 
the establishment or construction of such plants has 
been authorized by other statutes,^5 although such 
an authorization is not a g^ant of authority to con¬ 
struct a plant in public highways so as to deprive 
property owners and the traveling public of exist¬ 
ing rights of passage,!® 

On the other hand, under a statute specifically 
empowering cities of certain classes to construct 
sewer systems including sewage disposal plants, and 
empowering cities of a lower class to construct 


sewers, without reference to such plants, the lat¬ 
ter cities have been held to have no power to con¬ 
struct sewage disposal plants as part of their sewer 
systems.!*^ 

c. Acanisition or Use of Land 

Authority to construct and maintain drains and 
sewers gives no right to use private lands for such pur¬ 
pose without permission or lawful acquisition of such 
right. 

While, strictly speaking, the power to construct 
a sewer does not cover the power to acquire the 
land or right of way on and over which it is con¬ 
structed,!® the power to build or construct such a 
public improvement carries with it the implied pow¬ 
er to acquire such site.!® The fact that a city is 
given, by statute, the power to condemn land for a 
sewer does not exclude its general power to pur¬ 
chase land for such purpose;®® but acquisition by 
condemnation, and not by purchase, may be pre¬ 
scribed by statute.®! 

Authority to construct and maintain drains and 
sewers gives no right to construct drains or sewers, 
or discharge sewage, on private lands without per- 
mission,®2 or without acquiring the right to do so 
by lawful means;®® but a municipality may by con- 


9. Mo.—^Lianadowne v. laerna. 260 
S.W. 88, 303 Mo. 75. 

44 C.J. p 173 note 85. 

10. Ark.—^Atkinson v. City of Pine 
Bluff. 76 S.W.2d 982, 190 Ark. 
66 . 

44 C.J. P 173 note 89. 
xntiznate disposal of sewage 

City, under charter authorizing 
construction of sewers, had implied 
authority to arrange for ultimate 
disposal of sewage, and means to be 
employed for such disposal and safe¬ 
guarding of public health In that re¬ 
spect were within sound discretion of 
councilmen—City of San Antonio v. 
San Antonio Irr. Co.. 12 S.W.2d 546. 
118 Tex. 154. 

11. Mo.—^McMurry v. Kansas City, 
223 S.W. 615, 283 Mo. 479. 

12. N.J.—Public Serv. R. Co. v. 
Frazer, 102 A. 890. 87 N.J.Eq 679. 

13. Or.—^Pioneer Real Estate Co. v. 
Portland. 247 P. 319, 119 Or. 1. 

14y Mo.—Hall V. Sedalla, 184 S.W. 
650, 232 Mo. 344. 

15. Ohio —Grim v. Village of Lewis¬ 
ville. 6 N.E.2d 998, 64 Ohio App. 
270. 

City oomxnlssloiiers’ powers held 
largely disoretionazy 
Ark.—Johnson v. Russell, 127 S.W.2d 
260, 198 Ark. 49. 

Statute coDstmed with charter 
Statute authorizing construction of 
sewage disposal, plant must be con¬ 


strued with provisions of charter 
authorizing city to construct drains, 
sewers, sewage disposal structures, 
and devices necessary for proper 
drainage or sewer purposes.—Shain- 
wald V. City of Portland, 65 P.2d 
1161, 163 Or. 167. 

Statute held constitutional as 
within constitutional provision em¬ 
powering a city to establish and 
maintain all works which involve 
the public health or safety; validity 
of statute Is not affected by question 
whether such plant is '^Internal im¬ 
provement."—^Young V. City of Ann 
Arbor, 255 N.W. 679, 267 Mich. 241. 
JXo Itanohlse required under statute 
Mich.—^Toung v. City of Ann Arbor, 
suprcL 

Pezmlsslon for enlargement of 
plant from borough In which mu- 
I nicipality maintained plant was held 
not required.—^Village of Ridgewood 
V. Hopper, 184 A. 822, 116 N.J.Law 
413. 

16. N.J.—^Faulks v. Committee of 
Ocean Tp., 166 A. 761, 9 N.J.Mlsc. 
1048. 

17. Ky.—George v. City of Race- 
land, 130 S.W.2d 825, 279 Ky. 816. 

18. Mo.—State ex rel. St. Louls-San 
Francisco Ry. Co. v. Darby, 64 S. 
W.2d 911, 333 Mo. 1145. 

Capacity to acquire property gen¬ 
erally see supra 5 951. 

19. Mo.—State ex rel. St. Louls-San 
Francisco Ry. Co. v. Darby, supra. 
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80. Ind.—^Leeds v. Richmond, 1 N.E. 
711, 102 Ind. 372. 

81. Ill.—^Head v. Wood River, 194 
IlLApp. 104. 

43 C.J. p 1339 note 25 [b]. 

Taking of land held reasonable 
Pa—Lansdale Borough v. Silverman, 

20 PaDlst. & Co. 626. 

82. Conn.—Sozanska v. Town of 
Stratford, 163 A. 164, 112 Conn. 
563. 

44 C.J. p 1085 note 38. 

Easement not extended to drain 

A grant to a village of an easement 
over private property to construct, 
repair, and alter a sewer does not 
authorize successor city, on ground 
that a new sewer pipe Is also in¬ 
stalled in the course of the work, 
to enter on property to lay a water 
drain pipe, where easement was 
originally secured to Install a sewer 
pipe as part of the village sewer 
system then being constructed.—^Ma- 
cord V. City of New Rochelle, 39 
N.T.S.2d 47, 179 MIsc. 311. 

23. Mas8.--Nevlns v. Fitchburg, 55 
N.E. 821, 174 Mass. 546, 47 L.R.A. 
312. 

N.T.—Hart v. Adams, 126 N.T.S. 662, 
140 App.Dlv. 663. 

Power to condemn private property 
for municipal sewers and drains 
see Eminent Domain 5 54. 

Eurohase or coudemnatlon 
S.D.—Horstad v. City of Bryant, 208 
N.W. 980, 60 S.D. 199. 
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tract acquire a right to construct a sewer through 
privately owned land,24 and the power of a mu¬ 
nicipality to buy an easement for the purpose of 
constructing a sewer system may be specifically 
provided for by statute.26 

Where the fee to a street remains in the adja¬ 
cent landowner, the public authorities may build 
sewers, drains, and culverts.2® 

A prescriptive right to maintain a ditch may be 
acquired by a municipality,27 the right being limited 
by the character and extent oT that exercised during 
the period of prescription ;28 and, as long as a pub¬ 
lic nuisance is not created, a city may acquire b}' 
prescription an easement to empty its waters into 
the artificial channel of a privately owned canal ;29 
but the maintenance of a sewer on private land by 
permission does not give a city a prescriptive right 
to maintain it.^o 

An ordinance ordering the construction of a 
sewer is not invalid because the outlet of the sewer 
passes through private land;2i nor is an ordinance 
for the improvement of a street void because it pro¬ 


vides that the outlet of a sewer shall pass over pri¬ 
vate property.-2 

d. Construction at Cost of Property Benefited 

A city may construct a general sewer system at the 
cost of property benefited, although it already maintains 
a sewer for a special purpose. 

A city may construct a general sewer system at 
the cost of property benefited, although it already 
maintains a sewer in the locality for a special pur- 
pose.-3 The authority of a city to construct a sewer 
system at the cost of property benefited is unaffect¬ 
ed by the fact that the outlet is liable to create a 
nuisance.34 An act creating a sewer authority for 
the purpose of constructing a sewage and sewage 
disposal plant, and permitting it to charge only on 
the basis of service rendered, is not invalid because 
it permits a lien against the property served for un¬ 
paid charges.® 5 

The making of house connections at the property 
owner’s expense is discussed infra § 1805 b. 

e. Barriers against Waters 

A municipal corporation, as a riparian owner, has 


iStatate bm to higliway oonstroctloxL 
held InappUoaihle 

Conn.—Sczanska v. Town of Strat¬ 
ford. 153 A. 164, 112 Conn. 663. 
fraud la obtaining easement 

(1) In action to have easement 
for sewer set aside, on ground that 
village fraudulently represented cost 
of sewer, complaint failed to set 
forth a cause of action for fraud 
where representations as to amount 
of assessments were not of such 
character as to entitle plaintiff to re¬ 
ly on them, and since most that vil¬ 
lage could give was an estimate of 
costs.—George Williams College v. 
Village of Williams Bay, 7 N.W.2d 
891, 242 Wls. 311. 

(2) Where a Icuidowner granted 
sewer right of way within limits of 
proposed street with understanding 
that he would not be paid therefor 
but would suffer no abatement on 
account of grant when street was 
Anally opened and damages awarded, 
he was entitled to no compensation 
for right of way, although unau¬ 
thorized representations of agents 
were not fulAlled.—Gontrum v. 
Mayor and City Council of Balti¬ 
more, 85 A.2d 128, 182 Md. 870. 

24. Ind.—Leeds v. Richmond, 1 N.E. 
711, 102 Ind. 372. 

Bevdcable lioeaLsa; effect of revoca. 
tlon 

City which merely had permission 
from landowner to lay sewers ac¬ 
quired no Interest or easement in 
the land, but a license only, which 
was revocable at will of subsequent 
bona Ade purchaser of land who 
knowledge of existence of sewers, 


but who acquired title by recorded 
deed; on such purchaser's revoca^ 
tlon of license, city was not entitled 
to compensation for expenditures 
made on the premises, and was liable 
to the purchaser for the reasonable 
compensation for the use of the 
easement pending such time as might 
be necessary to effectuate either the 
removal of the utility from the land 
or the acquisition of the easement 
by condemnation —^Mayor and City 
Council of Baltimore v. Brack, 8 A. 
2d 471, 175 Md. 615, 120 A.L.R. 643. 
Ovezflowing of sewer; breach of 
covenants 

The mere fact that a sewer over- 
Aows may not, under the circum¬ 
stances, show a breach of covenants 
agcunst negligence and defects In 
construction made by the city on 
receiving a deed of the right of way 
for the sewer.—^Murphy v. Rome, 171 
N.T.S. 497, 184 App.Dlv. 360—44 

d.J. p 1085 note 44. 

25. Ind.—^Town of North Liberty v. 
Davis, 199 N.E. 461, 101 IndA.pp. 
490. 

DafteimlnSng price of easement 

Law does not prescribe methods 
whereby town boards may determine 
price of easement, but merely re¬ 
quires use of Judgment and discre¬ 
tion.—Town of North Liberty v. Da¬ 
vis, 199 N.EL 451, 102 Ind.App. 490. 

2a Ill.—City of Dixon v. Sinow & 
Weinman, 183 N.E. 570, 350 Ill. 
634. 

Use of streets for construction of 
sewerage system generally see in¬ 
fra S 1808. 


27. N.J.—^Kearns v. BloomAeld, Ch., 
138 A. 886. 

44 C.J. p 1085 note 47. 

Acquisition of property by munici¬ 
pality by prescription or adverse 
possession generally see Adverse 
Possession § 6. 

2a Miss.—Sturges v. Meridian, 48 
So. 620, 95 Miss. 35. 

29. Va..—City of Lynchburg v. 

Chesapeake & O. Ry. Co., 195 SE. 
610, 170 Va. 108. 

Bight to oontlnned maintenance of 
snillolent water to carry away city's 
sewage was held not acquired—City 
of Lynchburg v. Chesapeake & O. Ry. 
Co., supra. 

30. Mo.—Chllllcothe v. Bryan, 77 S. 
W. 465, 103 Mo.App. 409. 

31. Mo.—South Highland Land, etc., 
Co. V. Kans€ia City, 72 S.W. 944, 
172 Mo. 523. 

3a Ill.—^Burhans v. Norwood Park, 
27 N.E. 1088, 138 Ill. 147. 
Improvement of streets generally see 
supra 5 1044. 

3a Iowa—^Bell v. Burlington, 134 
N.W. 1082, 164 Iowa 607 
Mode and means of defraying ex¬ 
penses of improvements generally 
see infra 8S 1088-1085. 

34. Iowa.—Bell V. Burlington, su¬ 
pra. 

44 C.J. p 178 note 96. 

35. N.Y.—^Robertson v. Zimmerman. 
196 N.E. 740, 268 N.T. 52. 

Season for mle 

Charges based on services rendered 
by an authority do not constitute a 
tax.—Robertson v. Zimmerman, su¬ 
pra. 
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the right to erect barriers adequate to protect its prop¬ 
erty from the ravages of the stream. 

Even in the absence of statutorj’ provisions, a 
city, as a riparian owner, has the rig^ht to erect such 
barriers as adequately protect its property from the 
ravages of the stream,3® but such right is subject to 
the same limitations as the same right of any other 
riparian owner.®"^ 

§ 1050- Public Utilities Generally 

a. In general 

b. Private or governmental capacity 

c. Rates 

a. In General 

Municipal corporations are generally empowered, sub¬ 
ject to constitutional or statutory restrictions, to acquire, 
own, and operate public utilities. Such power Is not In¬ 
herent, but arises only by express or implied grant from 
the state. 

While it has been held that a municipal corpora¬ 
tion has no implied power to engage in private busi¬ 
ness,®® that it cannot compete with commercial en¬ 
terprises,®® and that the principle that such cor¬ 
poration should not encroach on the field of pri¬ 
vate enterprise should be strictly maintained,^® the 


state constitutional or the legislature,^® if not con¬ 
travening constitutional provisions,^® may author¬ 
ize and empower municipal corporations to con¬ 
struct, own, operate, or maintain public utilities. 
Where a statute providing for the establishment 
and construction of a municipal utilities plant is 
fairly and honestly followed by the municipality, 
the fact that the establishment of such a plant nec¬ 
essarily substitutes its service for that of a privately 
owned utility,^^ or that the latter has furnished, 
and is furnishing, adlequate and satisfactory serv¬ 
ice,^® is not a convincing argument against the es¬ 
tablishment of a municipally owned utility; but a 
statute prohibiting the construction of any utility 
where a utility of similar character is in operation 
is intended to avoid the wastefulness of encourag¬ 
ing duplicate capital investments for competing util¬ 
ities that could not likely be operated without finan¬ 
cially jeopardizing each other's operating revenues 
if erected in the same consumer territory.46 

The plenary power conferred by a constitutional 
provision on “any municipality” to acquire, con¬ 
struct, own, lease, and operate any public utility, the 
product or service of which is or is to be supplied 


30. Idaho.—^Bolse Dev. Co. v. Boise 
City. 167 P. 1032. 30 Idaho 675. 

37. Idaho.—^Bolse Dev. Co. v. Boise 
City, supra. 

38. Mo.—Kennedy v. Nevada, 281 
S.W. 56, 222 Mo.App. 459. 

Pa.—Day v. Lansdale Borough, 28 
Pa.Dlst. 330. 

89. Mass—In re Opinion of Jus¬ 
tices. 66 N.B. 25, 182 Mass. 605, 
60 L.R.A. 592. 

43 C.J. p 420 note 61. 

40. Me.—^Laughlin v. Portland, 90 A. 
318, 111 Me. 486, 51 L.R.A..N.S., 
1143, Ann.Cas.l916C 734. 

41. Cal.—^Morrison v. Smith Bros., 
293 P. 53, 211 Cal. 36. 

Ohio.—City of Akron v. Public Utili¬ 
ties Commission, 78 N.E2d 890 
149 Ohio St. 347—Pfau v. City of 
Cincinnati, 50 N.E 2d 172, 142 Ohio 
St. 101—^Priest v. City of Wapa- 
koneta, App., 32 N.E.2d 869, appeal 
dismissed 9 N.E.2d 292, 132 Ohio 
St. 527. 

Qnasl-irmnlolpal oorporatloiui, as 
well as municipal corporations prop¬ 
er, were held included within con¬ 
stitutional provision.—Morrison v. 
Smith Bros., 293 P. 53, 211 Cal. 36. 
Supplying heat as not Including fuel 
Constitutional authority of mu¬ 
nicipality to acquire and operate pub¬ 
lic utility for supplying heat did 
not include authority to supply fuel. 
—Toebe v. City of Munlslng, 275 N. 
W. 744, 282 Mich. X 

43. Md.—^Mayor and Council of Cris- 


fleld V. Public Service Commission, 
36 A 3d 705, 183 Md. 179. 

Pa—Wentz v. City of Philadelphia, 
151 A. 883, 301 Pa. 261. 

43 O.J. P 282 note 73 [a], p 420 note 
63. 

Town held within statute 
Fla.—State v. Town of River Junc¬ 
tion, 1169 Sa 676, 125 Fla. 267. 

Town held not within statute 
LiSl—T own of Farmerville v. Com¬ 
mercial Credit Co., 136 So. 82, 173 
La. 43. 

Statute held valid 

Statute authorizing cities to ac¬ 
quire public utility plUnts fund i>ay 
for them out of earnings only was 
held within legislative power and 
valid.—^lowa-Nebraska Light & Pow¬ 
er Co. V. City of VilUsca, 261 N.W. 
423, 220 Iowa 238, followed in lowa- 
Nebraska Light & Power Co. v. City 
of Corning, 261 N.W. 431- 
Statute held not repealed 
Tex.—City of Raymondville v. Mc¬ 
Cann, Clv.App, 54 S.W.2d 1049, re¬ 
versed on other grounds McCann v. 
Akard, Com.App., 68 S.W. 2d 1033. 

Statute subBLdlazy to public utility 
law 

Wis.—Calumet Service Co. v. City of 
Chilton, 135 N.W. 131, 148 Wis. 
334. 

State supreme court cannot limit 
powers granted by legislature to 
commissioners of public utility dis¬ 
trict relative to construction and pur¬ 
chase of utilities, unless such liml- I 
tatlon is plain.—Bayha v. Public | 
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utility Dlst No. 1 of Gray Harbor 
County, 97 P.2d 614, 2 Wash.2d 85. 

Aot authorizing organization of 
power districts does not limit statu¬ 
tory authority of municipalities to> 
construct and operate public utility 
plants.—Birmingham Electric Co. v. 
City of Bessemer, 186 So. 569, 237 
Ala. 240. 

43. Mich.—^Bay City v. State Board! 
of Tax Administration, 290 N.W. 
395, 292 Mich. 241. 

Ohio —Pfau v. City of Cincinnati, 50* 
N.E 2d 172, 142 Ohio St. 101—Priest 
V. City of Wapakoneta, App., 32 N. 
E.2d 869, appeal dismissed 9 N.E. 
2d 292, 132 Ohio St. 527. 

Statute held constitutional 
N.Y.—Village of East Rochester v. 
Rochester Gas & Electric Corpora¬ 
tion, 31 N.TS.2d 754, 262 App.Div. 
556, appeal denied 34 N.Y S.2d 821,. 
263 App.Div. 1061, affirmed 46 N- 
E.2d 334, 289 N.Y. 391. and O’Flynn 
V. Village of East Rochester. 54 N- 
E2d 343, 292 N.Y. 156. certiorari 
denied Despatch Shops v. Village 
of East Rochester, 65 S.Ct. 39, 323 
U.S. 713, 89 L.Ed. 574. 

44. Iowa.—^Interstate Power Co. v. 
Forest City. 281 N.W. 207. 225 
Iowa 490. 

Rights of existing electric plants see 
Electricity 8 7. 

45. Iowa.—^Interstate Power Co. v. 
Forest City, supra. 

46. Fla.—State v. Plant City, 173 So. 
363, 127 Fla. 495. 
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to the municipality or its inhabitants, and to con¬ 
tract with others for any such product or service, 
cannot be lessened, limited, or denied by statute,^^ 
and any conflicting statute existing at the time of 
the adoption of the constitutional provision, or en¬ 
acted thereafter, must fallj^s but the phrase “sub¬ 
ject to the provisions of this constitution,” in a 
constitutional provision authorizing municipal utili¬ 
ties, does not mean that utilities operated by mu¬ 
nicipalities are not subject to any limitations, con¬ 
ditions, or control by legislative enactments.^® 

As a general rule, municipal corporations enjoy 
the right to acquire, owm, and operate public sendee 
utilities,®® subject to any constitutional®^ or statu¬ 
tory®® restrictions. Such power is not an inherent 
one;®® it arises by, and only by, virtue of express 
grant from the state or by necessary implication 
thereof.®^ A constitutional grant to municipalities 


of the right or power to own and operate public 
utilities has been held to be plenary,®® but not to 
vest exclusive authority in them to do so,®® and not 
to obligate them to do so, being permissive and not 
mandatory.®*^ 

The power to establish and operate public utility 
services has been said to be for the public benefit,®® 
a municipally-owned public utility being held in 
trust for the common use and benefit of all the 
people in the city.®® Such power has been held leg¬ 
islative in character,®® so that its exercise cannot be 
limited or curtailed by contract ;®i but under other 
authority a city in its operation of utilities does not 
act in its legislative capacity.®® If a city is given 
power to sell excess utility service, the means of 
performance whereby the service can be made and 
supplied are necessarily implied in the grant of 
power to sell.®® 


47. Ohio.—^Pfau v. City of Cincin¬ 
nati, 50 N.E.2d 172, 142 Ohio St. 101 
—Board of Education of City 
School Dist. of Columbus v. City 
of Columbus. 160 N.E. 902, 118 Ohio 
St. 295—Dravo-Doyle Co. v. Orr- 
ville, 112 N.E. 508. 93 Ohio St. 236 
—Ohio Water Service Co. v. City 
of Circleville. 81 N.E.2d 304, 82 
Ohio App. 159—Colley v. Village of 
Englewood, 71 N.E.2d 524, 80 Ohio 
App. 640—^Ricketts v. City of 
Mansfield, 183 NE. 181, 43 Ohio 
App. 316, error dismissed 185 N.E. 
881. 126 Ohio St 631—State ex reL 
Helsel V. Board of Com'rs of Cuy¬ 
ahoga County, Com PL, 79 NE.2d 
698, affirmed 78 NE 2d 694, 83 Ohio 
App. 888. appeal dismissed 79 N.E. 
2d 911, 149 Ohio St 688. 

48L Ohio.—Ohio Water Service Co. v. 
City of Circleville, 81 N.E.2d 804, 
82 Ohio App. 169—^Priest v. City of 
Wapakoneta, App., 32 N.E.2d 869, 
appeal dismissed 9 N.E.2d 292, 132 
Ohio St 527—Ricketts v. City of 
Mansfield, 183 N.E. 181. 43 Ohio 
App. 316, error dismissed 186 N.E: 
881, 126 Ohio St 631. 

43m Mich.—^Bay City v. State Board 
of Tax Administration, 290 N.W. 
896, 292 Mich. 241. 

BOu Ky.—City -of Hazard v. DufC 154 
S.W.2d 28, 287 Ky. 427. 

48 C.J. p 420 note 65. 

Oolf Unlcs 

•Or.—Capen v. Portland. 228 F. 105, 
112 Or. 14. 35 A.L 1 .R. 589. 

48 CJ. P 420 note 66 [a]—44 C-J. P 
162 note 28. 

51. Mich.—Bay City v. State Board 
of Tax Administration, 290 N.W. 
896. 292 Mich. 241. 

Ohio.—^Zangerle v. City of Cleveland, 
Division of Municipal Transp., 61 
N.E.2d 720, 145 Ohio St 347—^Priest 
▼. City of Wapakoneta, App., 32 N. 


E 2d 869, appeal dismissed 9 N. 
E.2d 292, 132 Ohio St 527. 

Okl.—Sharp v. Hail. 181 P.2d 972. 
198 Okl. 678. 

Speoiflo and general powers 
Powers of municipality under con¬ 
stitutional provision are specific and 
not Impliedly restricted by general 
powers In constitutional limitations 
to effect that municipalities have au¬ 
thority to exercise such regulations 
as are not In conflict with general 
laws.—^Pfau V. City of Cincinnati, 50 
NB.2d 172, 142 Ohio St. 101. 
IntUative; referendum 
Ohio.—City of Middletown v. City 
Commission of Middletown, 37 N. 
E2d 609, 138 Ohio St. 596—State 
ex reL Nlcholl v. Miller, 187 N.E. 
76, 127 Ohio St. 103—State v. Abele, 
162 N.E. 807, 119 Ohio SL 210— 
Ohio Power Co. v. Davidson, 195 N. 
E. 871. 49 Ohio App. 184. 

52. OkL—^Ruth v. Oklahoma City, 
287 P. 406. 143 Okl. 62, 266. 
Surrender of franchise 
Ind.—City of Logansport v. Public 
Service Commission, 177 NE. 249, 
202 Ind. 523, 76 A.I< R. 838, follow¬ 
ed In 191 N.E. 136, 206 Ind. 712. 

63. Cal.—Clark v. Los Angeles, 116 
P. 722, 160 Cal. 30. 

-Wsro.—Cozpns Xozls oited la Dakota 
Oil & Gas Co. V. City of Casper, 1 I 6 
P.2d 861, 864, 57 Wyo. 329. 

54. Wash.—Corpus Juris dtad In 
City of Tacoma v. Tax Commission, 
88 P.2d 899, 901, 177 Wash. 604. 

48 C.J. P 421 note 67. 

66. Ohio.—Ohio Water Service Co. v. 
City of Circleville. 81 N.E.2d 304, 
82 Ohio App. 169—^Priest v. City of 
Wapakoneta, App., 32 N.E.2d 869, 
appeal dismissed 9 NE.2d 293, 132 
Ohio St. 627. 

56. Ohio.—State ex reL Helsel v. 
Board of Com'rs of Cuyahoga 
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County, Com.PL, 79 N.E.2d 698, af¬ 
firmed 78 N.E.2d 694, 83 Ohio App. 
388, appeal dismissed 79 N.E.2d 
911. 149 Ohio St. 588. 

However, it has been held that '*the 
express delegation of powers made 
in said sections are necessarily exclu¬ 
sive delegations of power, there being 
no express prov'isions to the contra¬ 
ry.”—Priest V, City of V’^akoneta, 
App., 32 N.E 2d 869, 878, appeal dis¬ 
missed 9 N.E.2d 292, 132 Ohio St. 527. 

67. Ohio.—Priest v. City of Wapa¬ 
koneta, supra—State ex rel. Helsel 

V. Board of Com'rs of Cuyahoga 
County, Com.Pl., 79 N.E.2d *698, af¬ 
firmed 78 N.E.3d 694. 83 Ohio App. 
388, appeal dismissed 79 N.E 2d 
911, 149 Ohio St. 688. 

68. N.Y.—Bartholomew v. Village of 
Endicott, 59 N.Y.S.2d 84. 

Va—Light v. City of Danville, 190 
S.E. 276, 168 Va 181. 

Taxpayers as owners 

Ky.—City of Hazard v. Duff, 154 S. 

W. 2d 28, 287 Ky. 427. 

69. Va—Light v. City of Danville, 
190 S.E. 276, 168 Va 181. 

Xsoidental benefit to others 
Va—^Light V. City of Danville, su¬ 
pra 

60. N.Y.—Bartholomew v. Village of 
Endicott. 59 N.Y.S.2d 84. 

61. N.Y.—^Bartholomew v. Village of 
Endicott, supra 

Slegol ofiloial act 
Any attempt to do so constitutes 
an Illegal official act within a stat¬ 
ute permitting a taxpayer's axstion to 
prevent such an act.—Bartholomew 
V. Village of Endicott, supra 

62. Tenn.—City of Knoxville v. 
Heth, 210 S.W.2d 326. 186 Tenn. 
821. 

63. CaL—City of Mill Valley v. Sax¬ 
ton, 106 P.2d 455, 41 CaLApp.2d 
290. 
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Power and duty with respect to gas are discussed 
infra § 1052 b. 

Discretion in operation; interference by courts. 
The municipal authorities are authorized to exer¬ 
cise a business discretion in the management, op¬ 
eration, and maintenance of the utility intrusted to 
their care,®^ and they may do the things necessary 
in order to render to the public the service contem¬ 
plated when the utility is acquired.®® The courts 
should not interfere with the reasonable discretion 
of the municipal authorities in operating a public 
utility as a business venture,®® in the absence of 
fraud or gross abuse of discretion.®^ If the legis¬ 
lature determines that the construction and mainte¬ 
nance of a public utility is a public necessity of 
state-wide concern, ordinarily the courts will not 
interfere with such determination.®® 

Discrimination in furnishing commodity or serv¬ 
ice. The fact that a public service system is owned 
by a municipality does not affect the rule that there 
must be no unjust discrimination®® and that the 
commodity must be furnished to each and every citi¬ 
zen or resident who needs the commodity sold or 
the service given.^® 

Service beyond municipality. It has been held 
that a municipal utility plant may be constructed of 
sufficient capacity to provide for future needs, and 
the surplus thus created may be sold by the munici¬ 
pality to customers outside its limits.^! Under other 
authority, a municipality is without authority to ex¬ 
tend a city-owned utility service beyond the corpo¬ 
rate limits of the municipality,unless authorized 
by statute, charter, or the constitution.^® A mu¬ 


nicipality has no legal right to compel persons liv¬ 
ing outside its corporate limits to avail themselves 
of the services which may be offered by its public 
utilities conversely, in the absence of a contract 
providing otherwise, such persons are not in posi¬ 
tion to compel the municipality to make such serv¬ 
ices available to them."^® 

Utility and power districts. A municipal utility 
district is a quasi-municipal corporation;*^® a met¬ 
ropolitan utilities district organized pursuant to 
statute has been held a public corporation empow’- 
ered to perform functions usually performed by 
cities of the metropolitan class,77 and is a municipal 
corporation in the broader sense of the latter 
term;78 and a people’s utility district is a “munici¬ 
pal corporation’* rather than a “local improvement,*' 
as respects the necessity of statutory provision for 
hearings on boundaries and benefits,7® and the le¬ 
gality of a statute governing the creation of such 
district should be determined by the laws applicable 
to municipal corporations, and not by those applica¬ 
ble to special assessment or local improvement dis¬ 
tricts.®® 

A statute authorizing the creation of a public util¬ 
ity district coextensive with a county has been held 
not unconstitutional as applied to a district coex¬ 
tensive with a county, even though one or more of 
the cities or towns therein may exercise some of the 
powers given to the district ;®i in proceedings under 
such statute, notice and hearing, as required in the 
creation of a district having a smaller area than a 
county, are held not necessary,®® although it is sub¬ 
sequently determined that a city in the county owns 


64i Ind.—^Indiana Service Corpora¬ 
tion V. Town of Wlarren, 189 N.E. 
523. 206 Ind. 385. 

66w Ind.—^Indiana Service Corpora¬ 
tion V. Town of Warren, supra. 

66. Fla.—^Hamler v. City of Jackson¬ 
ville, 122 So. 220, 97 Fla. 807. 

67. Mich.—^Nelson v. Wayne Coun¬ 
ty, 28'8 N.W. 617, 289 Mich. 284— 
Andrews v. City of South BteLven, 
163 N.W. 827. 187 Mich. 294, L.R. 
A.1916A 908. Ann.Cas.l918B 100. 

68. Or.—David v. Portland Water 
Committee, 12 P. 174, 14 Or. 98. 

69. Vt.—Hall V. Village of fiwanton, 
85 A.2d 881. 113 Vt. 424. 

TO. Vt.—Hall V. Village of Swanton, 

SUpitEU 

71. Va.—^Liight v. City of Danville, 
190 S.H. 276, 168 Va. 181. 

72. Ky.—Jefferson County Fiscal 
Court V. Jefferson County ex rel. 
Grauman, 129 S.W.2d 654, 278 Ky. 
786, 122 A.L.R. 1161. 

Improvements and works heyond 


boundary of municipality see infra 
§ 1069. 

Right to supply noninhabitants with 
light cmd power see infra 8 1062 a 
( 6 ). 

Pire proteotLon 

Ky.—Jefferson County Fiscal Court 
V. Jefferson County ex rel. Grau- 
man, supra. 

73. Md.—^Home Owners' Loan Cor¬ 
poration of Washington, D.' C.» v. 
Mayor and City Council of Balti¬ 
more, 8 A.2d 747, 176 Md. 676. 

74. N.C.—^Atlantic Const. CO. v. City 
of Raleigh, 53 S.E.2d 166, 230 N.C. 
365. 

76. N.C.—^Atlantic Const. Co. v. City 
of Raleigh, supra. 

76ii Cal.—^Morrison v. Smith Bros., 
293 P. 58, 211 Cal. 86. 

Municipal and quasi-municipal char¬ 
acter of public corporations see su¬ 
pra 8 6. 

77. Neb.—Nelson-Johnston & Doud- 
na v. Metropolitan Utilities Dist, 
291 N.W. 568, 137 Neb. 871. 
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78. Neb.—^Nelson-Johnston & Doud- 
nia V. Metropolitan Utilities Dist, 
supra. 

79. Or.—^Petition of Board of Direc¬ 
tors of Tillamook People's Utility 
Dist, 86 P.2d 460, 160 Or. 580. 

Bearing by liydzoOlaotxlo oonunls- 
sion on question whether formation 
of such district would be just and 
conducive to the public welfare was 
held not required.—^Board of Direc¬ 
tors of Northern Wasco County Peo¬ 
ples* Utility Dist. V. Kelly, 187 P.2d 
295, d71 Or. 691. 

80i Or.—^Petition of Board of Direc¬ 
tors of Tillamook People’s Utility 
Dist, 86 P.2d 460, 160 Or. 630. 

81. Wash.—^Royer v. Public Utility 
Dist. No. 1 of Benton County, 56 
P.2d 1302, 186 Wash. 142. 

88: Wash.—State ex rel. Panesko v. 
Public Utility Dist. No. 1, CLIS P.2d 
692, 9 Wash.2d 581. 



6G C.J.S. 


MVmCJPAL COEPOEATIOJs^S 


§ 1050 


and operates all the utilities authorized by the pub¬ 
lic utility district act, and hence cannot be included 
in the district.®^ Statutes providing that certain 
cities may acquire private property for public utili¬ 
ties by eminent domain and statutes providing that 
a public power district may be organized in a mu¬ 
nicipality according to a plan, and that such district 
may purchase private corporations engaged in pub¬ 
lic utility business, are not in conflict.84 In a stat¬ 
utory provision that the sponsors of a people’s util¬ 
ity district “may in their final petition change the 
“boundaries of the proposed district” to conform to 
the recommendation of a hydroelectric commission, 
the word “may” has been regarded as mandatory.85 

The construction of a bridge may be both a pub¬ 
lic utility and a public improvement.86 

b. Private or Goyemmental Capacity 

The construction, ownership, or maintenance of public 


utilities by municipal corporations for their Inhabitants 
Is ordinarily in their private or proprietary, rather than 
in their governmental, capacity, although some author¬ 
ities regard a municipality so engaged as retaining some 
degree of governmental character or authority. 

The construction, ownership, operation, or main¬ 
tenance of public utilities by municipal corporations 
for the benefit and convenience of their inhabitants 
ordinaril}’ constitutes the exercise of private propri¬ 
etary, or business powers or capacity, and not gov¬ 
ernmental or public powers, or the powers of a 
sovereign, especially where the service is sup¬ 
plied beyond the territorial limits of the municipal- 
it 3 '.*S In such proprietary capacity the municipality 
occupies the same position as that occupied by a 
private corporation engaged in business,and is 
governed, for the most part, by the same rules that 
control a private individual or corporation.®® It 
possesses the same rights and powers,®^ and is sub¬ 
ject to the same governmental supervision and con- 


•83. Wash.—State ex rel. Panesko v. 
Public Utility Dlst. No. 1, supra. 

84. Neb.—State ex rel. Consumers 
Public Power Dist. v. Boettcher, 

291 N.W. 709, 138 Neb. 22. 

■85. Or.—^Petition of Board of Direc¬ 
tors of Tillamook People's Utility 
Dlst., 86 P.2d 460. 160 Or. 630. 

•86. Ariz.—^Arizona Eastern R. Co. v. 
Graham County. 170 P. 792, 19 Arlz. 
320. 

87. U.S.— Corpus Juxis cited to. City 
of High Point V. Duke Power Co., 
CC.A.N.C, 120 P.2d 866, 869—Con- 
nett V. City of Jerseyvllle, C.C.A. 
Ill, 110 F.2d 1016. 

Ala—Mitchell v. City of Mobile, 13 
So 2d 664. 244 Ala. 442. 

Ariz—City of Ph-oenix v. Moore, 113 
P.2d 935. 57 Ariz. 350. 

Ill.—Springrfleld Gas & Electric Co. v. 
City of Springfield. 126 N.E. 746. 

292 Ill. 236. 18 A L.R. 929. 

Ind.—^Department of Treasury v. City 
of Linton, 60 N.E.2d 948. 223 Ind. 
363—^Long v. Stemm, 7 N.E.2d 188, 
212 Ind. 204—City of Logansport v. 
Public Service Commission, il77 N. 
E. 249. 202 Ind. 523. 76 A.L.R 838, 
followed In 191 N.E. 136, 206 Ind. 
712. 

Iowa.—^Knotts v. Nollen, 218 N.W. 
668, 206 Iowa 261. 

Kan.— Corpus Juris cited iu Snook v. 
City of Winfield. 61 P.2d 101, 104, 
144 Kan. 875. 

Ky.—City of Hazard v. Duff. 164 S. 

W.2d 28. 287 Ky. 427. 

Md —^Lewls V. Mayor and City Coun¬ 
cil of Cumberland. 64 A.2d 319— 
Corpus Juris cited in Mayor and 
Council of Crlsfleld v. Public Serv¬ 
ice Commission, 36 A.2d 706, 711, 
188 Md. 179— Corpus Juris cited in 
Home Owners' Loan Corporation of 


Washington, D. C., v Mayor and 
City Council of Baltimore, 3 A. 2d 
747, 749, 175 Md. 676. 

Neb.—^Nelson-Johnston & Doudna v. 
Metropolitan Utilities Dlst, 291 N. 
W. 668, 137 Neb. 871. 

N.T.—^Village of Boonville v. Maltble, 
283 N.y.S. 460, 245 App Div. 468. 
reargument denied 286 N.T S. 1052, 
246 App.Dlv. 887, affirmed 4 NE.3d 
209. 272 N.T. 40. 

Ohio.—City of Akron v. Public Utili¬ 
ties Commission, 78 N.E 2d 890, 149 
Ohio St. 347—^Zangerle v. City of 
Cleveland, Division of Municipal 
Transp., 61 NE2d 720, 146 Ohio 
St 347—Corpus Juris cited iu City 
of Niles v. Union Ice Corporation, 
12 N.E.2d 483. 133 Ohio St 169— 
City of Cleveland v. Division 268 of 
Amalgamated Ass'n of St. Elec. 
Ry. & Motor Coach Emp. of Amer¬ 
ica. 16 Ohio 3upp. 76—^Unlon Ice 
Corporation v. City of Niles, 13 
Ohio Supp. 116. 

Okl.—City of McAlester v. State ex 
rel. Bd. of Public Affairs, 154 P.2d 
579, 195 Okl. 1. 

Tenn.—City of Knoxville v. Heth, 210 
S.W.2d 826, 186 Tenn. 821. 

Tex.—San Antonio Independent 

School Dist v. Water Works Board 
of Trustees, Clv.App., 120 S.W.2d 
861, error refused. 

Vt.—^Hall V. Village of Swtanton, 85 
A.2d 381, 113 Vt 424—Valcour v. 
Village of Morrlsvllle, 158 A. 83, 
104 Vt 119. 

Va.—Light V. City of Danville, 190 
S.E. 276, 168 Va. 181. 

Wash.—City of Tacoma v. Tax Com¬ 
mission, 33 P.2d 899, 177 Wash. 
604. 

43 C J- P 420 note 68. 

Governmental and private powers 
distinguished see supra § 110. I 
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WhAu the publio utility is self-sus¬ 
taining', the municipality acts In a 
proprietary capacity In managing 
and operating the business—Sharp 
V. Hall, 181 P.2d 972, 198 Okl. 678. 
Bffeot on classifloation of utUltias 
Fact that municipality which owns 
or operates public utility is acting in 
Its proprietary capacity in conduct of 
private business does not render un¬ 
constitutional classification which 
divides owners of such utilities into 
publicly and privately owned corpo¬ 
rations —^Penmngrton v. Town of 
Sumner, 270 N.W. 629, 222 Iowa 1006, 
109 A.L.R. 355. 

88. Md.—^Lewis v. Mayor and City 
Council of Cumberland, 54 A.2d 319 
—^Home Owners’ Loan Corporation 
of Washington. D. C., v. Mayor and 
City Council of Baltimore, 3 A.2d 
747, 176 Md. 676. 

89. Kan.—Snook v. City of Winfield, 
61 P.2d 101, 144 Kan. 375. 

Ohio.—City of Niles v. Union Ice 
Corporation, 12 N.E. 2d 488, 133 
Ohio St. 169—City of Cleveland v. 
Division 368 of Amalgamated Ass’n 
of St. Elec. Ry. & Motor Coach 
Emp. of America, 15 Ohio Supp. 76 
—Union Ice Corporation v. City of 
Niles, 13 Ohio Supp. 115. 

90. Ind.—Chadwick v. City of Craw- 
fordsville, 24 N.E.2d 937, 216 Ind. 
399, 129 A.LR. 469. 

Tenn —City of Knoxville v Heth, 210 
S.W.2d 826. 186 Tenn 321. 

Va.—^Llght V. City of Danville, 190 
S.E. 276, 168 Va. 181. 

91. Neb.—Nelson-Johns ton & Doud¬ 
na V. Metropolitan Utilities Dlst., 
291 N.W. 658, 137 Neb. 871 

Ohio—City of Akron v. Public Util¬ 
ities Commiaslon, 78 N.E.2d 890, 
149 Ohio St. 847. 
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troI,®2 to the same restrictions and regulations, 
and to the same liabilities,^4 as any corporation or 
association engaged in the same or a similar busi¬ 
ness or enterprise; but a city is not a private corpo¬ 
ration when carr^’ing on a municipally owned pub¬ 
lic utility.®® 

If the grant of poAver is for public purposes, the 
power belongs to the corporate body in its public 
characterand it has been held that a municipal¬ 
ity’s operation of a public utility constitutes engag¬ 
ing in a public enterprise for a public purpose,®^ 
although it may be a proprietary activity.®® The 
view has also been expressed that a municipal cor¬ 
poration may be authorized to carry on a public 
utility business without divesting itself of its gov¬ 
ernmental characteristics,®® and does not become a 
private or public utility corporation by engaging 
in public service tending to protect its citizens from 
exorbitant charges for service further, that, while 
in the operation of a public utility a municipality en¬ 
gages in business as a private corporation,® it re¬ 
tains its cloak of governmental authority;® but oth¬ 
er authority holds that in such capacity it may not 
be clothed with the immunities, rights, and priv¬ 
ileges of the sovereignty.4 

The question as to whether the power is to be 
regarded as belonging to the private affairs of the 
municipal corporation or as a governmental func¬ 
tion or power of state-wide concern is sometimes 
difficult to determine;® the question has been said 


to be a relative one.® A distinction is sometimes 
made between the power of a municipal corporation 
to operate and maintain utilities for the purpose of 
proAuding gas, light, water, etc., for its OAvn use and 
the pOAA’er to provide such utilities for the private 
use of the inhabitants of the corporation;"^ the lat¬ 
ter poAver is not conferred by a grant of the for¬ 
mer,® and the pOAA'er to regulate public utilities pri¬ 
vately owned does not confer on the corporation 
the power to operate and maintain such plants for 
supplying the inhabitants of the corporation for 
their private use.® If the maintenance of a public 
utility by a municipal corporation is considered a 
governmental function of state-w’ide concern, then 
the legislature has the power to control and super¬ 
vise it,i® but, if the grant is for purposes of private 
advantages and emolument, although the public may 
derive a common benefit therefrom, the corpora¬ 
tion, quoad hoc, is to be regarded as a private 
corporation,^! standing on the same footing as will 
any individual or private corporation on whom a 
like special franchise had been conferred.!® 

c. Sates 

The power to fix rates for public utilities owned by 
municipal corporations rests primarily with the state. 
Such rates must be fair and reasonable, and not discrim¬ 
inatory, and, unless the constitution or a statute forbids, 
may be such as to produce a fair and reasonable profit. 

The power to fix rates for public utilities owned 
by municipal corporations rests primarily with the 
state,!® although it may delegate such power to a 


92. Md.—^Mayor and Council of Crls- 
fleld V. Public Service Commission, 
36 A.2d 705, 183 Md. 179. 

Qonsent of public service oonunlsslOB 
not reanlred 

N.Y.—^Village of East Rochester v. 
Rochester Gas & Electric Oorporap 
tion, 81 N.Y.S.2d 764, 262 App.Dlv. 
666, appeal denied 84 N.Y.S.Zd 821, 
263 App.Dlv. 1061, affirmed 46 N.E. 
2d 334, 289 N.Y. 391, affirmed 

O’Flynn v. Villaere of East Roches¬ 
ter, 64 N.E.2d 343, 292 N.Y. 166, 
certiorari denied Despatch Shops v. 
Village of East Rochester, 66 S.Ct. 
89, 823 U.S. 713, 89 LEd. 674. 

98. Ind.—City of Logansport v. Pub¬ 
lic Service Commission, 177 N.E. 
249, 202 Ind. 628, 76 A.L R. 888, fol¬ 
lowed In 191 N.E. 126, 206 Ind. 712. 
Ohio.—City of Akron v. Public Utili¬ 
ties Commission, 78 N.E.2d 890, 149 
Ohio iSt. 847. 

94. Ind.—City of Logansport v. Pub¬ 
lic Service Commission. 177 N.E. 
249, 202 Ind. 623, 76 A.L.R. 838, 
followed in 191 N.E. 136, 206 Ind. 
712. 

Ky.—City of Hasard v. Duff, 154 S. 
W.2d 28. 287 Ey. 427. 

95. Gal.—City of Pasadena ▼. Rail¬ 


road Commission, 192 P. 25, 183 
Cal. 626. 

Ohio.—City of Cleveland v. Division 
268 of Amalgamated Ass’n of St., 
Elec. Ry. & Motor COiach Emp. of 
America 15 Ohio Supp. 76. 

96. Or.—^Davld v. Portland Water 
Committee. 12 P. 174, 14 Or. 98. 

43 C.J. p 420 note 58^. 

97. HI.—People v. Chicago Transit 
Authority, 64 N.E 2d 4, 392 Ill. 77. 

Mich —^Wolgamood v. Village of Con¬ 
stantine, 4 N.W.2d 697. 302 Mich. 
384. 

Tenn.—City of Enoxvllle v. Heth, 210 

S.W.2d 326, 186 Tenn. 821. 

98. Mich.—Wolgamood v. Village of 
Constantine, 4 N.W.2d 697, 302 
Mich. 384. 

99. Ga—Georgia Public Service 
Commission v. City of Albany, 179 
S.E. 369, 180 Ga 355. 

1> Ga —Georgia Public Service Com¬ 
mission V. City of Albany, supra 

9. Ky.—City of Hazard v. Duff, 154 
S.W.2d 28, 287 Ky. 427, 

Okl.—Sharp v. Hall, 181 P.2d 972. 198 
Okl. 678. 

3. Okl.—Sharp v. Hall, supra. 
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4i Ky—City of Hazard v. Duff, 164 
S.W.2d 28, 287 Ky. 427. 

6. Or.—^Davld v. Portland Water 
Committee, 12 P. 174, 14 Or. 98. 

8. Or —^Davld v. Portland Water 
Committee, supra 

7. Cal.—Hyatt v. Williams, 84 P. 
41, 148 Cal. 585. 

Or.—^David v. Portland Water Com¬ 
mittee, 12 P. 174, 14 Or. 98. 

a Cal —Hyatt v. Williams, 84 P. 41, 
148 Cal. 686. 

9. Cal.—^Hyatt v. Williams, supra 

10. Or.-David v. Portland Water 
Committee, 12 P. 174, 14 Or. 98. 

43 C.J. p 421 note 70 ^. 

11. Ill.—Wagner v. Rock Island, 34 
N.E. 646, 146 Ill. 139, Si L.R.A. 
619. 

12. Pa—Wheeler v. Philadelphia, 77 
Pa 888. 

43 C.J. p 421 note 70%. 

Legislative control over proprietary 
powers see supta § 185. 

la Ala—Oorpns JUtlB cited in Op- 
penheim v. City of Florence, 155 
(So. 859, 864, 229 Ala 60. 

Ind—City of Logansport v. Public 
Service Commission, 177 N.E. 249, 
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municipality,the authority so given being subject 
to legislative control.is The power to fix rates is 
not one necessary to local self-government, the de¬ 
nial of which, or interference with the exercise of 
which, by the legislature would constitute interfer¬ 
ence with local self-government.i® 

The state, in fixing rates, may make different reg¬ 
ulations for municipally owned utilities and pri¬ 
vately owned utilities.i7 While the state may limit 
the rates and charges so that they will be sufficient 
only to meet outlays and expenses of every kind by 
reason of their ownership and operation,!® in the 
absence of a constitutional or statutory prohibition, 
a municipality engaged in the operation of a public 


utility is entitled to a fair or reasonable profit,!® 
and need not furnish service at cost,^® but may fix 
the rates so as to derive a fair and reasonable reve¬ 
nue therefrom.2! However, a tax-exempt munici¬ 
pally owned utility has been held not entitled, in 
addition to a reasonable return on its investment, to 
charge rates yielding a sum sufficient to compensate 
the city for the taxes which would be paid on the 
plant if it were privately owned.®® 

The municipality may change the rates from time 
to time as the circumstances may demand.®® The 
rates cannot be discriminatory,®4 and must be fair 
and reasonable;®® and they are subject to review by 
the courts in the same manner as the rates fixed for 


202 Ind. 628. 76 A.L.R. 838. fol¬ 
lowed in 191 N.E. 136. 206 Ind. 712. 
N.T—^Village of Boonvllle v. Malt- 
bie, 283 N.Y.S. 460. 345 App.Div. 
468. reargument denied 285 N.Y.S. 
1052, 246 App.Dlv. 887, affirmed 4 
N.E.2d 209. 272 N.Y. 40. 

Tenn.—Oorpu Jorlg olted in Memph¬ 
is Power & Light Co. v. City of 
Memphis, 112 S.W.2d 817, 822, 172 
Tenn. 216. 

43 C.J. p 421 notes 72. 73. 

The leglslatiire Is the only body 
which has the right to regulate rates 
charged by municipality operating a 
public utility, and it has plenary 
power In that respect except as lim¬ 
ited by constitution.—City of Phoenix 
V. ICasun, 97 P.2d 210, 54 Arlz. 470. 
127 A.L.R. 84. 

Bight Umtted by doe process rsanixe- 
ments 

Ala.—Oppenhelm v. City of Florence, 
155 So. 859. 229 Ala. 50. 

Statute hM not appUoable to mu¬ 
nicipal corporations having fewer 
than two thousand Inhabitants.— 
ICansas City Southern Ry. Co. v. 
Wood, 259 P. 262, 126 Okl. 275. 

14. Ala.—Mitchell v. City of Mobile. 
13 So.2d 664. 244 Ala. 442. 

Ind.—City of Logansport v. Public 
Service Commission. 177 N.E. 249. 
202 Ind. 523. 76 A.L.R. 838. fol¬ 
lowed In 191 N.E. 13>6, 206 Ind. 712. 
Tenn.—Corpus Juris dted In Memph¬ 
is Power & Light Co. v. City of 
Memphis. 112 S.W.2d 817, 822, 172 
Tenn. 246. 

Same basis as private utilities 
Cities and towns are not prohibited 
by statute from fixing rates on mu¬ 
nicipal utilities on the same basis 
permitted to privately owned utili¬ 
ties.—^Mitchell v. City of Mobile. 13 
So.2d 664, 244 Ala. 442. 

15. Ind.—City of Logansport v. Pub¬ 
lic Service Commission, 177 N.E. 
249, 202 Ind. 523. 76 A.L.R. 888. 
followed in 191 N.E. 186, 206 Ind. 
712. 


Oraat of power to public service com¬ 
mission 

When legislature delegates to pub¬ 
lic service commission exclusive 
power of regulating rates, grrant su¬ 
persedes any grant made to cities, ex¬ 
cept as otherwise provided in stat¬ 
ute. and becomes prevailing law of 
state.—City of Logansport v. Public 
Service Commission, supra 

16. Ind.—City of Logansport v. Pub¬ 
lic Service Commission, supra. 

17. Ill.—Springfield Gas. etc.. Co. t. 
Springfield, 126 NE. 739, 292 Ill 
236. 18 A L.R. 929. 

Kan.—Corpus juris quoted iu Holton 
Creamery Co. v. Brown. 20 P>2d 
603, 504, 137 Kan. 418. 
la Ill.—Springfield Gas, etc, Co. v. 
Springfield. 126 NE. 739, 292 Ill. 
236. 18 A.L.R. 929. 

£:an.—Corpus Juris quoted tu Holton 
Creamery Co. v. Brown. 20 P.2d 
503. 604. 137 Kan. 418. 

19. Ala—^Mitchell v. City of Mobile. 

13 So.2d 664, 244 Ala. 442. 

N.Y.—^Village of Boonville v. MaJt- 
bie. 283 N.Y.S. 460, 245 AppDlv. 
468, reargument denied 285 N.Y.S. 
1063, 246 App.Dlv. 887, affirmed 4 
NE.2d 209. 272 NY. 40. 

Ohio.—City of Niles v. Union Ice 
Corporation, 12 N.E.2d 483, 133 
Ohio St. 169. 

Pa.—^Borough of Ambrldge v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, 8 A2d 429, 137 Pa Super 50. 
Tex.—South Texas Public Service Co. 
V. Jahn, Clv.App., 7 S.W.3d 942. er¬ 
ror refused. 

aa NY.—Village of Boonville v. 
Maltble, 288 N.Y.S 460, 245 App. 
Dlv. 468, reargument denied 2 85 N. 
Y.S. 1052, 246 App.Dlv. 887, affirmed 
4 N.E.2d 209, 272 NY. 40. 

8L Ala.—Mlt<fiiell v. City of Mobile, 
13 So.2d 664, 244 Ala. 442. 

Ind.—City of Logansport v. Public 
Service Commission, >177 NE. 249, 
202 Ind. 523, 76 A.L.R. 838, fol¬ 
lowed In 191 NE. 136, 206 Ind. 
712. 

Kan.—Cbrpns Juris quoted in Holton 
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Creamery Co. v. Brown, 20 P.2d 
503. 504. 137 Kan. 418. 

43 C.J. p 721 note 76. 

Questioa for municipal authorities 
Ind—City of Logansport v. Public 
Service Commission, 177 N.E. 249, 
202 Ind. 523. 76 A.L.R. 838, fol¬ 
lowed in 191 N.E. 136, 206 Ind. 712. 
Beasouable peroeutage varying with 
ooudltionji 

Ind—City of Logansport v. Public 
Service Commission, supra. 

82. Ind —City of Logansport v. Pub¬ 
lic Service Commission, supra. 

23. Kan.—Corpus Juris quoted lu 
Holton Creamery Co. v. Brown, 20 
P.2d 603, 504, 137 Kan. 418. 

N.Y.—Swanberg v. New York, 108 N. 
Y.S. 864, 123 App.Div. 774. 

84. Ill.—Springfield Gas, etc., Co. v. 
Springfield, 126 N.E. 739, 292 IU. 
236, 18 A.L.R. 929. 

Kan.—Corpus Juris quoted lu Holton 
Creamery Co. v. Brown, 20 P.2d 
503, 504, 137 Kan. 418. 

85. Ill.—Sprlngrfield Gas, etc., Co. v. 
Springfield, 126 N.E. 739, 292 Ill. 
236, 18 A.L.R. 929. 

EAn.—Corpus Juris quoted iu Holton 
Creamery Co. v. Brown, 20 P.2d 
503, 504, 137 Kan. 418. 

Tex.—South Texas Public Service Co. 
V. Jahn, Civ App., 7 S.W.2d 942, er¬ 
ror refused. 

Transfer of snr]>lus Inoome 
Fact that authorities fixed rates 
with a view to transferring surplus 
Income to the general fund to help 
meet city obligations and that sub¬ 
stantial surplus funds were so trans¬ 
ferred did not render rates excessive 
or otherwise unlawful.—^Mitchell v. 
City of Mobile, 13 So.2d 664, 244 Ala. 
442. 

Dednotlug value of property outside 
muulolpaUty 

In arriving at fair value of prop¬ 
erty for purpose of fixing rates to 
consumers of service furnished with¬ 
in municipality, value of property 
outside municipality must be segre¬ 
gated and deducted from value of 
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public utilities privately owned.26 When fixing util¬ 
ity rates or charges, the governing body of a mu- 
nicipalit}*- is performing a public function of the 
municipality and acting as a rate-making body, as 
distinguished from its private function as owner and 
operator of the utility in prescribing lawful 
rates, the governing body acts in a legislative ca- 
pacity.28 In at least one jurisdiction, neither the 
constitution nor statutes specifically prescribe what 
rates may be charged for a municipally owned util¬ 
ity,-® or to what purpose the profits derived there¬ 
from must be appropriated.-® Income from rea¬ 
sonable rates, not earmarked, has been held to be¬ 
come a part of the general revenues of the city, usa¬ 
ble for general municipal purposes, unless a statute 
forbids.®^ 

Rates for service beyond municipality. In the 
absence of any constitutional or statutory restric¬ 
tion,®® the rates or fees charged by a municipality 
for public utility service furnished beyond its cor¬ 
porate limits are matters which may be determined 
by its governing body in its sound discretion.®® 
Such rates must be fair and reasonable,®^ and based 
on the fair value of the property used and useful 
in the public service furnished outside such lim- 
its,®8 with a just and reasonable allocation of a 
fair proportion of the general plant investment 
within the municipality which is necessary for ren¬ 
dering the service outside its limits,®® and a fair 
allocation of the operating, maintenance, and de¬ 


preciation charges.®^ Such rates must cover a 
fair return on the property thus devoted to the pub¬ 
lic service outside the municipal limits plus a fair 
proportion of the value, cost, and expense of the 
plant within the municipalitj’.®® The municipality 
cannot, in the matter of rates, give undue or un¬ 
reasonable preference to,®® or make unfair discrim¬ 
ination among,^® customers outside its limits. It 
has been required, if it serves persons outside its 
corporate limits, to do so at the same rate at which 
it serves its own inhabitants but under other au¬ 
thority it may discriminate between customers with¬ 
in its limits and those without.^® 

§ 1051. Water Supply 

a. In general 

b. Proprietary or governmental capac¬ 

ity 

a. In (General 

Under express or rmplied authority, a municipal cor¬ 
poration may provide for a water supply or construct a 
waterworks system; and as a general rule It may do so 
under its Inherent right or authority, or its general or 
police power, as a proper and necessary municipal or 
governmental function. 

It has been held that the furnishing of water by 
a municipal corporation to its inhabitants is in no 
sense a governmental function,43 and is not a sov¬ 
ereign governmental function that cannot be dele- 
gated,*^ although the supplying of water for purely 


entire plant, and value of property 
within municipality thus ascertained 
must be considered in fixing: tair and 
reasonable rates to be chargred for 
service within limits of municipality. 
—^Borough of Ambndge v. Pennsyl¬ 
vania Public Utility Commission, 8 A. 
2d 429, 137 Pa.Super. 50. 

88L HI.—SprlngHeld Gkis, etc., Co. v. 
Springfield, 126 N-B. 739, 292 Ill. 
23*6, 18 A.L.R 929. 

Kan.—Corpus Juris guoted In Holton 
Creamery Co. v. Brown, 20 P.2d 
503, 504. 137 Kan. 418. 

87. U.S.—Connett v. City of Jersey- 
vllle, C.C.A.I11., 110 F.2d 1015. 

88. Ala—Mitchell v. City of Mobile, 
18 So.2d 664. 244 Ala. 442. 

29. Okl.—Sharp v. Hall, 181 P.2d 
972, 198 Okl. 678—Jones v. Blaine, 
800 P. 369. 149 Okl. 153—4St. Louis- 
San Francisco By. Co. v. Bonaparte, 
286 P. 843, 142 Okl. 177—St. Louls- 
San Francisco By. Co. v. County 
Kxcise Board of Oklahoma County. 
286 P. 345, 142 Okl. 176—Aaronson 
▼. Smiley. 286 P. 69, 142 Okl. 29— 
in re Murray, 285 P. 80, 140 Okl. 
240—^Pemne v. Bonaparte, 282 P. 
332, 140 Okl. 165—St. Louis-San 
Francisco By. Co. v. Andrews, 278 
P. 617, 137 Okl. 222. 


30. Okl.—Sharp v. Hall, 181 P.2d 
972, 198 Okl. 678—Jones v. Blame, 
300 P. 369. 149 Okl. 163—St. Louis- 
San Francisco By. Co. v. Bona^ 
parte, 286 P. 343, 142 Okl. 177—St. 
Louis-San Francisco By. Co. v. 
County Excise Board of Oklahoma 
County. 286 P. 346, 142 Okl. 176— 
Aaronson v. Smiley, 285 P. 59, 142 
Okl. 29—In re Murray, 286 P. 80, 
140 Okl. 240—^Pernne v. Bonaparte, 
282 P. 332, 140 Okl. 166—St. Louls- 
San Francisco By. Co. v. Andrews, 
278 P. 617, 137 Okl. 222. 

31. Ala.—^Mitchell v. City of Mobile, 
13 So.2d 664. 244 Ala. 442. 

32. N.C.—^Atlantic Const. Co. v. City 
of Balelgh, 53 S.E.2d 1'65, 230 N.C. 
365. 

83L N.C.—Atlantic Const. Co. v. City 
of Balelgh, supra. 

34. Pa.—^Borough of Ambridge v. 
Pennsylvania Public Utility Com¬ 
mission. 8 A.2d 429, 137 Pa.Super. 
50. 

35. Pa.—Borough of Ambridge v. 
Pennsylvania Public Utility Com¬ 
mission, supra. 

36. Pa.—^Borough of Ambridge v. 
Pennsylvania Public Utility Com¬ 
mission, supra. 

668 


37. Pa.—^Borough of Ambridge v. 
Pennsylvania Public Utility Com¬ 
mission, supra. 

38. Pa.—^Borough of Ambridge v. 
Pennsylvania Public Utility Com¬ 
mission, supra. 

39. Pa.—Borough of Ambridge v. 
Pennsylvania Public Utility Com¬ 
mission, supra. 

40. Pa.—Borough of Ambridge v. 
Pennsylvania Public Utility Com¬ 
mission, supna. 

41. Ala—^Birmingham Electric Co. 
V. City of Bessemer, 186 So. 569, 
237 Ala. 240. 

48. Pa.—Borough of Ambridge v. 
Pennsylvania Public Utility Com¬ 
mission, 8 A.2d 429, 137 Pa.Supcr. 
50. 

43. Vt.—^Hall V. Village of Swanton, 
35 A.2d 881, 113 Vt. 424. 

Power to incur Indebtedness or ex¬ 
penditure see infra S 1836. 
Waterworks beyond boundary of city 
see Infra S 1059 f. 

44. Fla.—Woodbury v. Tampa Wa¬ 
ter Works Co., 49 So. 566, 67 Fla. 
243. 21 L.B.A.,N.S., 1034. 
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municipal purposes, as distinguished from supply¬ 
ing private inhabitant consumers, is a proper mu¬ 
nicipal function.^5 As a general rule, however, the 
supplying of water by municipality to its inhabit¬ 
ants, or the construction or acquisition of a system 
of water supply, is held to be a legitimate^® mu¬ 
nicipal affair,47 a municipal purpose,^® a public mu¬ 
nicipal function,^® a generally recognized function 
of an incorporated city,®® and an essential govern¬ 
mental function;®! and the term “city purpose” em¬ 
braces the supply of water for municipal use®^ and 
the establishment and maintenance of a fountain 


for watering animals.®® So, it has been held to be 
the duty of municipal governments to furnish their 
citizens with water,®^ which is essential to the wel¬ 
fare of a city or compactly settled municipality.®® 

A municipal corporation may make such provi¬ 
sions or regulations, within lawful limitation, as are 
necessary for securing or furnishing to it and its 
inhabitants an adequate supply of good water.®® 
The power of a municipality to provide for a water 
supply, or to construct a waterworks system, may 
be expressly conferred,® ^ or the power to do so may 


45. Tex.—South Texas Public Serv¬ 
ice Co. V. Jahn, Civ.App., 7 S.W.2d 
942, error refused. 

46. Cal.—Metropolitan Water Dlst. 
of Southern CaJifornla v. Superior 
Court In and for Riverside County. 
37 P.2d 1041. 2 Cal.2d 4. 

47> Cal.—parte Means. 87 P.2d 
894, 81 Cal.App.2d 290. 

Pnxnlshlag of domavblo water to its 
citizens is a municipal affair of a 
chartered city.—Smith v. City of 
Glendale, 36 P.2d 1083. 1 Cal.App.2d 
463. 

Beservolr for publlo water supply 
Is a “municipal affair** within a pro¬ 
vision of the constitution authorizing 
the city charter empowering the city 
to make and enforce all laws relating 
to municipal affairs.—Williams v. 
Vallejo. 171 P. 834. 36 Cal.App. 138. 

48. Cal.—^Wehrle v. Board of Water 
and Power Com*rs of Los Angeles. 
293 P. 67. 211 Cal. 70. 

Proper public and municipal purpose 
N.Y.—^Village of Massena v. St. 
Lawrence Water Co., 214 N.T.S. 
113, 126 Misc. 524. 

49. U.S.—Omaha v. Omaha Water 
Co., Neb.. 30 S.Ct 615, 218 U.S. 180, 
54 L.Ed. 991. 48 L.R.A..N.S.. 1084. 

50. Or.—State on Inf. of Flazel v. 
Chandler. 175 P.2d 448, 180 Or. 28. 
**One of the generally recognized 

functions of an Incorporated city is 
to supply water to its Inhabitants, ei¬ 
ther directly by owning and operat¬ 
ing its own system, or Indirectly by 
granting a franchise to a public util¬ 
ity company.*'—State, on Inf. of Flax- 
el, V. Chandler, supra. 

61. U.S.—Brush v. Commissioner of 
Internal Revenue, 67 S.Ct. 495, 300 

U.S. 352, 81 L.Ed. 691. 

Va.—City of Norfolk v. Board of 
Sup*rs of Nansemond County, 192 
S.E. 588. 168 Va. 606. 

6& N.Y.—Comstock v. Syracuse, 5 
N.Y.S. 874. 879. 

63. N.M.—Albuquerque Water Sup¬ 
ply Co. V. Albuquerque, 128 P. 77. 
17 N.M. 326, 43 L.R.A..N.S., 439. 

44 C.J. p 162 note 21. 

64. Ark.—^Bourland v. City of Fort 
Smith. 78 S.W.2d 883. 190 Ark. 289. 


Tex.—Texas-New Mexico Utilities Co. 
v. State ex rel. City of Teague, Civ. 
App., 174 S.W.2d 57, error refused— 
Neal V. San Antonio Water Supply 
Co.. C1V.APP., 218 SW. 35. 

*‘The municipality is charged with 
the all-important public service of 
supplying . . . water facilities 

to its inhabitants.**—^Mayor and City 
Council of Baltimore v. Brack, 3 A.2d 
471, 475, 175 Md. >615. 120 A L.R. 543. 

“One of the paramount obligations 
of ... a municipality is to fur^ 
nish Its citizens (as far as possible) 
with a sufficient supply of water, not 
only for the public health, but for the 
public safety as well, in order to af¬ 
ford the means of extinguishing fires 
and preventing conflagrations."— 
Norfolk V. Norfolk County Water 
Co., 74 S.E. 226, 227. 113 Va 303 
FubUo duty 

Tex.—^Montgomery v. City of Alamo 
Heights, Civ.App.. 8 S.W.2d 268, 
error dismissed. 

55. Ark.—Bank of Commerce v. 
Huddleston, 291 S.W. 422, 172 Ark. 
999. 50 A.L.R. 1203. 

N.Y.—Village of Massena v. St. 
Lawrence Water Co., 214 N.Y S. 113, 
126 Misc. 624. 

56. Ala.—Smith v. Waterworks 
Board of City of Cullman, 175 So. 
380, 234 Ala. 418. 

Kan.—^Kansas Oas & Electric Co. v. 
City of McPherson, 72 P.2d 985. 146 
Kan. 614, appeal dismissed Kansas 
Gas & Electric v. City of McPher¬ 
son. ICansas, 58 S.Ct. 762, 303 U.S. 
624. 82 L.Ed. 1089. 

43 C.J. p 442 note 83. 

“The power of cities and towns to 
install . . . waterworks is uni¬ 

versally recognized."—Jemigan v. 
Hams. 62 S.W.2d 6. 7, 187 Ark. 705. 
Power to purohassf own, and operate 
waterworks 

Ala—^Alabama Water Co. v. City of 
Anniston. 135 So. 585. 238 Ala 855. 
Water for fire protection 
Conn.—New Haven Water Co. v. City 
of New Haven. 40 A.2d 763. 131 
Conn. 456. 

Power not limited to present needs 
Va—Corporation of Mt. Jackson v. 
Nelson, 145 S.E. 355, 151 Va 396. 
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Unocal Improvements,'* under prop¬ 
er restrictions, may extend to the 
installation of waterworks.—^Walters 

V. Tampa 101 So. 227, 88 Fla 177. 

"Public Improvement” includes wa¬ 
terworks.—Bank of Commerce v. 
Huddleston. 291 S.W. 422. 172 Ark. 
999, 50 A.L.R. 1202. 

Purchase and rental of water soft- 
eners by city to consumers were held 
within express and implied powers of 
city.—^Leighton Supply Co. v. City 
Council of Fort Dodge, 292 N.W. 
848, 228 Iowa 995. 

57. U.S.—City of Omaha v. Omaha 
Water Co., Neb, 30 S.Ct. 615. 218 

U. S. 0.80, 54 LEd. 991, 48 L.R.A.. 
N.S., 1084—Getz v. City of Harvey, 
(1C.A.I11., 118 F.2d 817, certiorari 
denied City of Harvey v. Getz, 62 
S.Ct. 59, two cases, 314 U S. 628, 86 
L.Ed. 504—Faarbanks, Morse & Co. 

V. Texas Power & Light Co., C.C.A. 
Tex, 32 F2d 693, followed in Fair¬ 
banks, Morse & Co. v. Texas Elec¬ 
tric Service Co., 32 F.2d 696, cer^ 
tlorurl denied Texas Electric Serv¬ 
ice Co. V. Fairbanks, Morse & Co.. 
50 S.Ct. 29. 280 US. 573. 74 LEd. 
635, and certiorari denied Texas 
Power & Light Co. v. Fairbanks, 
Morse & Co, 50 S.Ct. 29, 280 U.S. 
673. 74 L.Ed. >626. 

Ark.—^Bourland v. City of Port Smith, 
78 S.W.2d 383, 190 Ark. 289—Snod- 
srrass V. City of Pocahontas, 75 S. 

W. 2d 223, 189 Ark 819—Bank of 
Commerce v. Huddleston, 291 S.W. 
422, 172 Ark. 999, 50 A.L.R. 1202. 

Fla—^Trudnak v. City of Port Pierce, 
185 So. 353. 185 Fla. 673. 

Ga—^Alford v. City of Eatonton. 162 
S.E. 495,174 C3a 169.- 
Idaho.—^Beus v. City of Soda Springs, 
107 P.2d 161. 62 Idaho 1—Jbxjk v. 
Village of Grangevllle, 74 P. 969. 6 
Idaho 291. 

Ill.—Rudln V. City of Harvey. 37 N. 
E.2d 840, 377 Ill. 595—Rockford 
Savings & Loan Ass’n v. City of 
Rockford. 186 N.E. 623, 352 ni. 
348—^Eastern Illinois State Normal 
School V. City of Charleston, 193 
IlLApp. 600. affirmed 111 N.E. 673,. 
271 Ill. 602, L.RJL1916D, 991. 
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be -implied, 58 and such power may be included in 
powers given in general terms,® 5 where there is 
nothing in the enumeration of particular powers 
conferred to limit in this particular the operation of 
the general powers conferred,®® or it may be derived 
from the power to make contracts necessary to the 
welfare of the city.®i So, under a power to provide 
a water supply, a city may build,®^ purchase, and op¬ 
erate a plant for such purpose,®® contribute toward 
the enterprise,®^ or pay therefor by general taxes.®® 
Under the power to provide for a water supply, a 
city may provide for the construction of a water 


63 C.J.S. 

supply system and of a water distributing system as 
complete independent systems.®® 

While there is authority to the effect that without 
legislative authority a municipal corporation has no 
power to engage in the business of a water compa¬ 
ny, or of supplying its inhabitants with water,®7 
and that power to contract for the procurement of 
a water supply must be found in the statute law of 
the state,®® either expressly or by implication con¬ 
ferring such power,®® other authorities hold that, 
unless restricted by law,7® a municipality may pro- 
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Ind.—^Lets Mfff- Co. v. Public Service 
Commission of Indiana, 4 N.R2d 
194, 210 Ind. 467. 

Mass.—•'White v. Treasurer of Way- 
land. 178 N.B. 701. 27S Mass. 468— 
Town of Quincy v. Boston, 19 N.B. 
619.148 Mass. 389. 

Mo.—State ex rel. City of Blue 
Sprlngrs V. McWilliams. 74 S.W.2d 
863. 385 Mo. 816. 

N.J.—^Borougfh of Bunnemede v. New 
Jersey Water Go.. 8 A. 2d 676. 123 
N.J.Liaw 383. 

N.Y.—^Maribu v. Nohowec. 293 N.T. 

S. 467, 161 Miac. 944. 

Ohio.—Ohio Water Service Co. v. City 
of Circleville, 81 N.E.2d 304, 82 
Ohio App. 169. 

Pa.—^Dorrance v. Borough of Bristol, 
73 A. 1015. 224 Pa. 464. 

S.a—Green v. City of Rock Hill, 147 
S B. 346. 149 S.a 234. 

43 CJ. p 283 note 79—44 OJ. p 173 
note 4. p 176 note 28. 

Statutes hdld valid or oonstitatloBal 

(1) Generally. 

Ean.—State v. McCombs, 284 P. 618, 
129 Kan. 834. 

Me.—^Mayo v. Dover, etc.. Fire Co., 
63 A. 62, 9« Me. 639. 

Mass.—^Barnes v. Peck, 187 N.B. 176, 
288 Maas. 618. 

(2) A statute authorizing a city to 
construct a water system does not 
impair the contract rights or take 
the property, without due process, of 
a water company having an unex- 
plred, but not exclusive, franchise, 
where its contract with the city to 
furnish water had expired by limi¬ 
tation.—Elizabeth City Water, etc., 
Co. V. Elizabeth City. 124 S.E. 611, 188 
N.C. 278. 

Sfeatutes held nnoonstltutional 

(1) In general.—^Euchp v. Camp 
Wise AsB'n. 131 N.E. 849, 0.02 Ohio 
SL 207. 

(2) As to provision, exempting 
bonds from taxation.—Snodgrass v. 
City of Pocahontas, 76 S.W.2d 223, 
189 Ark. 819. 

(3) A charter provision giving a 
city the exclusive right to operate a 
public service utility acquired by 
purdhase, gift, etc., if construed as 
depriving a fhazMdilse holder of the 
right to operate the light and water 


system, would be unconstitutional as 
Impairing the obligation of contracts. 
—^Vernon v. Montgomery, Tex.Civ. 
App., 265 S.W. 188. 

Statutes held pennisslve and not 
nuukdatozy 

Ark.—^Patterson v. City of Little 
Rock, 149 S.W.2d 562, 202 Ark. 189. 
Ind.—^Long V. Stemm, 7 N.E.2d 188, 
212 Ind. 204. 

Statutes hdld not repealed 
Ind.—^Hamilton v. Public Service 
Commission, 19 N.E.2d 236, 215 Ind. 
138. 

Ky.—^Wheeler v. Board of Com'rs of 
City of Hopkinsville, 58 S.W 2d 740, 
246 Ky. 338—Williams v. City of 
Raceland. 63 S.W.2d 370, 245 Ky. 
212 . 

Or.—State, on Inf. of Flaxel v. 

Chandler. 176 P.2d 448, 180 Or. 28. 
Tex.—City of Del Rio v. Lowe, Civ. 
App.. Ill S.W.2d 1208, reversed on 
other grounds Lowe v. City of Del 
Rio, 122 S.W.2d 191. 132 Tex. 111. 
“Fublio works project" 

Improvements to municipal reser¬ 
voir are within statutory definition 
of '^public works project" as used In 
the act empowering municipality to 
construct, replace, or improve any 
public works project within the lim¬ 
its of the municipality.—^Mayor and 
City Council of Havre de Grace v. 
Maxa, 9 A.2d 235, 177 Md. 168. 

Joining of waterwozks and sewer- 
age systems by city in one project 
was held permissible under statute.— 
Jones V. Steams, 132 S.W.2d 766. 276 
Ky. 729. 

58. GkL—Wells V. Atlanta, 43 Ga. 
67. 

Ky.—Gwann v. Murray, 142 S.W. 244, 
146 Ky. 148. 

44 CJ. p 173 note 6. 

OoBstmctiou of 'iieoesBary ’build¬ 
ings was held authorized, although 
not specifically mentioned In statute. 
—Mills V. City of Elsinore, 270 P. 
224, 98 Cal.Ai>p. 753. 

69. Fla.—State v. Tampa Water¬ 
works Co., 47 So. 358, 56 Fla. 858, 
19 L.R.A.,N.S.. 183. 

44 CJ. p 174 note 7. 

60. Fla.—State v. Tampa Water¬ 
works Co., supra. 
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61. Or.—Joseph v. Joseph Water¬ 
works Co, 111 P. 864, 112 P. 1083, 
57 Or. 586. 

44 C.J. P 174 note 8. 

62. Ky.—Commonwealth v. Coving¬ 
ton. 107 S.W. 291, 128 Ky. 36, 32 
Ky.L. 837, 14 LRjV.,N.S., 1214. 

44 G.J. p 176 note 21. 

63. N.M.—^Albuquerque v. Water 
Supply Co.. 174 P. 217, 24 N.M. 368, 
5 A.L.R. 619. 

44 CJ. p 176 note 22. 

64. Ark.—^Bank of Commerce v. 
Huddleston. 291 S.W. 422, 172 Aik. 
999, 50 A.L.R. 1202. 

44 C.J. P 175 note 23. 

65. Ark.—Bank of Commerce v. 
Huddleston, supra. 

Ill.—^Dutton V. Aurora, 28 N.E. 461, 
114 Ill. 188. 

66L Wash.—Matthews v. Ellenaburg, 
131 P. 839, 73 Wash 272. 

67- N.T.—In re "Water Com’rs of 
White Plains, 68 N.E. 348. 176 N.Y. 
239. 

Tex.—South Texas Public Service 
Co. V. Jahn, dv.App., 7 S.W.2d 942, 
error refused. 

OozpozatloiL fox specULed nuudoipal 
puzposos 

A public corporation created for 
certain municipal purposes specified 
in its charter may not construct or 
acquire a general waterworks sys¬ 
tem in the absence of specific author^ 
Izatlon from the legislature where 
the supplying of water generally Is 
not one of such specified purposes.— 
Mayo V. Dover, etc.. Fire Co., 63 A. 
62, 96 Me. 639. 

68. U.S.—Wichita Water Co. v. 
Wichita, D.C.Kan.. 284 F. 415, ap¬ 
peal dismissed, C.C-A., 264 F. 1020. 

water •mains 

Village could not contract for pu]> 
chase of water mains in subdivision 
annexed to village or construct such 
improvement therein without specific 
legislation therefor.—Suburban Real 
Estate Co. v. Incorporated Village of 
Silverton, 167 N.E. 474, 31 Ohio App. 
462. 

69. U.S.—'Wichita Water Co. v. 
Wichita, D.G.Kan., 234 F. 416, ap¬ 
peal dismissed, C.C.A., 264 F. 1020. 

70. Ind.—^Underwood v. Fairbanks, 



63 C.J.S. MVNICIPAL CORPORATIONS §1051 

vide water for public purposes even without statu- |> statute provides that only revenue-producing utili- 


tory authority,and under its inherent right or au¬ 
thority,72 and that a municipality may provide for a 
water supply under its police power73 or under a 
general welfare clause in its charter.74 

The right given to cities and towns by statute to 
build and operate water systems cannot be contract¬ 
ed away.75 

Public and municipal water supply generally is 
discussed in the C.J.S. title Waters §§ 226-308, also 
67 C.J. p 1118 note 30-p 1286 note 97, and munici¬ 
pal waterworks, apart from the power of munici¬ 
palities to construct such works, in the C.J.S. title 
Waters §§ 234-242, also’ 67 C.J- p 1137 note 39-p 
1162 note 85. 

Wisdom of enterprise. The question as to wheth¬ 
er the construction and operation by a municipal 
corporation of a system of waterworks, determined 
on in a lawful manner, would be an economical and 
wise enterprise is not, at least usually, a matter for 
judicial inquiry.78 

Production of revenue. The possibility that a 
water system may not produce a revenue will not 
preclude its construction or acquisition, although a 


ties shall be acquired by the city.77 

Purchase of property for erection of plant. A 
municipal corporation has the power to purchase 
and hold such real and personal property as may 
be necessary for the erection and maintenance of 
a plant or works for the purpose of furnishing wa¬ 
ter to itself and its inhabitants, where it has legis¬ 
lative authority, express or implied, to establish or 
own waterworks for such purposc,78 but not other- 
wise.79 

b. Proprietaiy or Gk)veiimiental Capacity 

A municipal corporation furnishing water for public 
health or safety acts In a governmental capacity; but 
it IS generally held that its power to construct or provide 
a system for furnishing water to consumers is proprietary 
or private, and not governmental. 

While, in the creation of a system of waterworks 
for the purpose of protection against fire, flushing 
sewers, or other uses pertaining to the public health 
or safety, a municipal corporation exercises a gov¬ 
ernmental function, or acts in a governmental ca¬ 
pacity,®® usually the power to construct, create, 
or provide a system for furnishing water to con¬ 
sumers is not regarded as governmental or legisla¬ 
tive in character, but as proprietary or private,®^ 


Morse & 00.1 186 N.E. 118, 206 Ind. 
816. 

71- Ind.—Lets Mfg. Co. v. Public 
Service Commission of Indiana, 4 
NE.2d 194, 210 Ind. 467—Undeiv 
wood V. Fairbanks, Morse & Co., 
186 N.EL 118, 205 Ind. SK. 

Ky.—^Kenton Water Co. v. Covinsrton, 
161 S.W. 988, 156 Ky. 669. 

7a. Ind.—Lets Mf^r. Co. v. Public 
Service Commission of Indiana, 4 
N.E.2d 194, 210 Ind. 467—Under¬ 
wood V. Fairbanks, Morse & Co., 
185 N.E. 118, 206 Ind. 816. 

Ky.—^Kenton Water Co. v. Covington, 
161 S.W. 988, 166 Ky. 669. 

Tlie law of paramount necessity in¬ 
cludes the riffht of municipalities to 
secure an abundant supply of pure 
and wholesome water for dally use In 
domestic life, the flooding of sewers 
In preserving the public health, and 
the extinguishment of fires.—^Penr- 
hyn Slate Co. v. Granville Electric 
Light, etc., Co., 73 N.E. 666, 181 N.Y. 
80, 2 Ann.OBLa. 782. 

73. Mass.—^Lorlng v. Commissioner 
of Public Works of City of Boston, 
163 N.E. 82, 264 Mass. 460. 

44 C.J. P 173 note 6. 

Police powers generally see supra S§ 
126-137. 

74. U.S.—Columbus ▼. Mercantile 
Trust, etc., Co., Ga., 81 S.Ct. 106, 
218 U.S. 645, 64 L.Ed. 1198. 

44 C.J. p 173 note 6 [a]. 


76. U.S.—Falrbcuiks. Morse & Co. v. 
Texas Power & Light Co., C.C.A. 
Tex., 32 F.2d 693, followed in Fair¬ 
banks, Morse & Co. v. Texas Elec¬ 
tric Service Co., 82 F.2d >696, cer^ 
tlorarl denied Texas Electric Serv¬ 
ice Go. V. Fairbanks, Morse & Co., 
60 8.Ct 29, 280 U.S. 673, 74 L.Ed. 
625, and certiorari denied Texas 
Power & Light Co. v. Fairbanks, 
Morse & Co., 50 S.Ct. 29, 280 U.S. 
573, 74 L.Ed. 625. 

76. Aziz.—^Phoenix Water Co. v. 
Phoenix, 84 P. 1095, 9 Anz. 430, ap¬ 
peal dismissed 27 S.Ct. 786, 204 
U.S. 674, 6.1 IjJSd. 674. 

Aoqulsltioii of water zights 
Board of water and power com¬ 
missioners has power to determine 
whether acquisition of water rights 
appurtenant to land Is needful or 
beneficial.—Wehrle v. Board of Wa¬ 
ter and Power Com’rs of Los An¬ 
geles, 293 P. 67, 211 CaL 70. 

77. Cal.—^In re Validation of East 
Bay Municipal Utility Dist., 289 P. 
38, 196 Cal. 726. 

44 C.J. P 174 note 16. 

78 . Idaho.—^Beus v. City of Soda 
Springs, 107 P.2d 161, 62 Idaho 1. 

43 C J. p 1334 note 79. 

Pee-slxni>le title to lands for reser¬ 
voir 

Tex.—City of Stamford v. King, Civ. 
App., 144 S.W.2d 923, error refused. 
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Although fee to street remains Ixl 
abutting owners, public authorities 
may lay water pipes.—City of Dixon 
V. Slnow & Weinman, 183 N.E. 670, 
350 111. 634. 

79. 6.C.—Stehmeyer v. Charleston, 
31 S.E. 322, 63 SC. 259. 

43 C.J. p 1334 note 80. 

80. Ill.—^Eastern Illinois State Nor^ 
mal School v. Charleston, 111 N.E. 
573, 217 Ill. 602, L.R.A.1916D 991. 

N.Y.—^Massena v. St. Lawrence Wa¬ 
ter Co., 214 N.Y.S. 113, 126 Mlsc. 
524. 

Governmental and private powers 
distinguished see supra 5 110. 
Toirts see supra S 916. 

81. U.S.—J. B. McCrary Ca v. Town 
of Wlnnfield, D.CLa., 40 F.Supp. 
427. 

Ala.—City of Birmingham v. Lake, 10 
So.2d 24, 243 Ala 367. 

Ariz.—Crandall v. Town of Saftord, 
66 P.2d 660. 47 Ariz. 402. 

Mich.—^Taber v. City of Benton Har^ 
bor, 274 N.W. 324. 280 Mich. 622. 
Utah.—^Home Owners’ Loan Corpora;- 
tion V. Logan City. 92 P.2d 346, 97 
Utah 235. 

Wia—Chicago, St. P.. M. A O. By. Co. 
V. City of Black River Falls, 214 
N.W. 451, 193 Wis. 679, modified on 
other grounds 216 N.W. 466, 193 
Wls. 679. 

67 C.J. p 1137 note 48. 

Season for rule 

The furnishing of water by a mu- 
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the municipality acts in the capacity of a private 
corporation and not governmentally,®^ and in the 
exercise of the power is governed by substantially 
the same rules that govern a private individual 
or corporation.83 On the other hand, it has also 
been held that a municipality in exercising its pow¬ 
er to furnish water acts in its legislative and gov¬ 
ernmental capacity.S4 

Statutory power to be exercised by a city coun¬ 
cil, with respect to waterworks, in legislating as to 
whether the city shall venture into the field of 
public utilities by construction or purchase is of a 
governmental nature.®® 

The nature of the exercise of power in connec¬ 
tion with the operation and maintenance of a wa¬ 
ter supply system, as proprietary or governmental, 
is discussed in the CJ.S. title Waters § 241, also 
67 C.J. p 1158 notes 18-J3. 

§ 1052. Light and Power 

a. Lighting generally; electricity; pow¬ 

er 

b. Gas 


a. Lighting generally; electricity; power 

(1) In general 

(2) Proprietary nature 

(3) Extent of power generally 

(4) Power to erect, own, or purchase 

plant or contract for light 

(5) Right to supply inhabitants 

(6) Right to supply noninhabitants 

(1) In General 

A municipal corporation may provide for the lighting 
of Its streets and other public places under express or 
implied authority, or under its general or police powers. 

Since lighting is essential to the welfare of a 
city or compactly settled municipal corporation,®® 
a municipality may provide for the lighting of its 
streets and other public places under express®^ 
or implied®® authority to do so, or even under its 
police power,®® as necessary to the protection of 
the lives and property of the citizens,®® or as a 
check on immorality.®^ The power may be included 
in powers given in general terms,®® as in a general 
welfare clause.®® On the other hand, the right to 
erect, maintain, and operate electric plants has been 
held not to be one of the general powers conferred 


nlclpal corporation to Its Inhabitants 
Is In no sense a municipal function. 
—^Hall V. Villagre of Swan ton. S5 A. 
2d 381. 113 Vt. 424. 

Ownarslilp 

(1) In the ownership of property 
for furnishing' water to its inhabi¬ 
tants, a municipality acts in its pro¬ 
prietary, and not in its governmen¬ 
tal, character.—Shirk v. Lancaster 
City, 169 A. 557, 313 FSh 158, 90 A.L. 
R. 688. 

(2) Water systems are owned by 
mur.icipalities in their proprietary 
capacity, not governmentally.—^In re 
Petition of City of Philadelphia, 16 
A2d 32, 340 Pa. 17. 

82. Ill.—Rockford Savings & Loan 
Ass’n V. City of Rockford. 185 N.E. 
623, 352 Ill. 348. 

-83. U.S.—^Illinois Trust & Sav. Bank 
V. City of Arkansas City, Kan.. 76 
P. 271, 22 C.C.A. 171. 

■Or.—^Tone v. Tillamook dty, 114 P. 
938, 58 Or. 382. 

In tlis pnrohue of a ■waterworks 
the status of a municipality is that 
of a private owner.—^Madden v. Bor- 
'Ough of Mt. Union, 185 A. 275, 322 
PsL 109. 

84. N.Y.—^Maribu v. Nohowee, 293 N. 
T.S. 457, 161 Mlsa 944—Alassena v. 
St. Lawrence Water Co., 214 N.T.S. 
113, 126 Misc. 524. 

8B. Wls.—Chicago. St. P., M. & O. 
Ry. Co. V. City of Black River 
Palls, 214 N.W. 451, 193 Wis. 579, 
modified on other grounds 215 N.W. 
455, 193 Wls. 579. 


86. Ark.—^Bank of Commerce v. 
Huddleston, 291 S.W. 422, 172 Ark. 
999, 50 A.L.R. 1202. 

Government ownership and operation 
of electricity plants generally see 
Electricity SS 6-9- 

87. U.S.—^West Texas Utilities Oo. v. 
City of Spur, C.C.A.Tex., 38 P.2d 
466—Pairbanks, Morse & Co. v. 
Texas Power & Light Co., C.C.A. 
Tex., 32 P.2d 693. followed in Pair^ 
banks, Morse & Co. v. Texas Elec¬ 
tric Service Co., 32 P.2d 696, cer¬ 
tiorari denied Texas Electric Serv¬ 
ice Co. v. Pairbanks, Morse & Co., 
60 S.Ct. 29. 280 U.S. 573, 74 L.Ed. 
625, and certiorari denied Texas 
Power & Light Co. v. Pairbanks, 
Morse & Co., 50 S.Ct 29, 280 U.S. 
673. 74 L.Ed. 625. 

Ill.—City of Galena v. Altfillisch, 245 
IlLApp. 454. 

Mont.—^Milligan v. Miles City, 163 P. 

276, 51 Mont. 374, L.R.A.1916C 3M. 
PcL—^Borys v. Borough of Olyphant, 
Quar.Sess., 49 Lack.Jur. 49. 

44 C.J. p 1716 note 64. 

SxlBteaoe of water supply plant 
Under an act authorizing cities 
having a plant, appliances, or ma¬ 
chinery designed or used for furnish¬ 
ing a public water supply, to utilize, 
use, and develop any power which 
may be derived thereArom and to de¬ 
velop additional power to furnish 
electrical energy for lighting power 
or other public use, and to provide 
funds necessary for such purpose, a 
city, in order to establish an electri¬ 
cal plant by virtue thereof, must, at 
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the time it assumes to exercise the 
authority, be possessed of some 
plant, appliances, or machinery al¬ 
ready established in connection with 
Its public water supply—^Lighthipe 

V. Orange. 68 A. 120, 75 N J.Law 365, 
affirmed 74 A. 1136, 76 N.J.Law 817, 
823. 

88. Cal.—Osbum v. Stone, 160 P. 
367, 170 Cal. 480. 

44 C. J. p 176 note 65. 

89. Ind.—Chadwick v. City of Craw- 
fordsville, 24 NE.2d 937, 216 Ind. 
399, 129 A.L.R. 469. 

Ky.—Juett V. Town of Williamstown, 
58 S.W.2d 411. 248 Ky. 236. 

44 C.J. p 176 note 66. 

Absence of statutozy authority 
Unless restricted by law, town may 
provide light for public purposes by 
contract, even without statutory au¬ 
thority.—^Underwood v. Fairbanks, 
Morse & Co., 185 N.E. 118, 205 Ind. 
316. 

90. Ind.—Crawfordsvllle v. Braden, 
28 N.E. 849, 130 Ind. 149, 30 Am. 
S.R. 214, 14 L.R.A. 268. 

91. Ind.—Crawfordsville ■y. Braden, 
supra. 

W. Va—^Wheeling, etc., R. Co. v. Trl- 
adelphia, 52 S.E. 499, 68 W.Va. 487, 
4 L.R.A.,N.S., 321. 

98. Pla.—Southern Utilities Co. v. 

Palatka, 99 So. 236. 86 Fla. 583. 

44 C.J. p 177 note 67. 

93. Oai.—Osbum v. Stone, 150 P. 
367, 170 Cal. 480. 
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by implication of law on municipalities,and a 
state may by statute restrict the right of municipal¬ 
ities to maintain municipal lighting plants in so 
far as such right was not exercised prior to the 
enactment of the statute.^® 

A city in conducting an electric light and power 
business by state authority is exercising a part of 
the sovereign power of the statea municipality’s 
statutory authority to build and operate a light 
system is a right which cannot be contracted away,®^ 
and may not be abdicated by any franchise,®® al¬ 
though it may delegate to another, by contract, the 
work of providing its inhabitants with lights, pro¬ 
vided it does not delegate any of its municipal pow¬ 
ers.®® 

Public or municipal purpose or function. The 
lighting of public streets and public and private 
buildings is a public purpose,^ which the legislature 
can authorize to be carried out by any appropriate 
means which it may deem expedient.® The sup¬ 
plying of lights for purely municipal purposes, as 
distinguished from supplying private consumers, 
has been held clearly a proper municipal function 
and the operation of an electric plant by a city for 
the furnishing of lights and power for its own 


use and the use of its inhabitants has been held a 
municipal purpose under either the broad or the re¬ 
stricted meaning of “municipal.”^ 

Constitutionality of statutes. A charter authoriz¬ 
ing the creation and alteration of lighting districts 
and the installation of additional lighting does not 
authorize the taking of property without due proc¬ 
ess of law because it fails to detail the methods for 
the assessment and collection of a special assess¬ 
ment to meet the cost.® Where a municipality has 
the power to pay for lighting the streets from taxes 
paid on all the property in the municipality, the mu¬ 
nicipality’s guaranty of the pa3niient of bonds is¬ 
sued for a lighting improvement does not violate the 
constitution.® 

(2) Proprietary Nature 

A municipal corporation In furnlsHlng and deliver¬ 
ing electricity, light, or power to itself or its Inhabitants 
acts In Its private or proprietary, and not In Its gov¬ 
ernmental, capacity. 

Whatever a municipal corporation does in en¬ 
gaging in the furnishing and delivering of electrici¬ 
ty, light, or power to itself or its inhabitants is done 
in its proprietary, business, private, or quasi-pri¬ 
vate capacity,7 and not in its governmental capacity 


94. Maas.—^MacRae v. Selectmen of 
Town of Concord, 6 N.E.2d 3*66, 296 
Mass. 894. 108 A.Li.R. 1450—Whit¬ 
ing V. Mayor of Holyoke, 172 N.B. 
338. 272 Mass. 116. 

9B. Wls.—^Wisconsin Power & Llgrlit 
Co. V. City of Beloit, 264 N.W. 119, 
216 Wls. 439, followed In 254 N.W. 
126, 216 Wis. 464. 

96. U.S.—Pueret Sound Power & 
Light Co. V. City of Seattle, Wash., 
54 S.Ct. 542, 291 U.S. 619, 78 L.Bd. 
1025, rehearing denied 54 S.Ct. 712, 
292 U.S. 603, 78 LuBd. 1466. 

97. UjS.—^F airbanks, Morse & Co. v. 
Texas Power & Light Co.. C.C.A. 
Tex, 82 F.2d 693, followed In Fair¬ 
banks, Morse & Co. v. Texaa Elec¬ 
tric Service Co., 32 F.2d 696, certio¬ 
rari denied Texas Electric Service 
Co. V. Fairbanks, Morse & Co., 50 
S.Ct. 29. 280 U.S. 578. 74 L.Ed. 625. 
and certloiarl denied Texas Power 
& Light Co. V. Fairbanks, Morse & 
Co., 60 S.Ct 29, 280 U.S. 573, 74 
L.Ed. 625. 

UanagemeiLt a&d oontzol held not Ixu 
validly delegated 

Ky. —Cawood v. Coleman, 172 S.W.2d 
648, 294 Ky. 858. 

98. Mich.—Michigan Oas & Electric 
Co. V. City of Dowaglac, 262 N.W. 
762, 273 Mich. 168. 

99. Tex.—^Montgomery v. City of 
Alamo Heights, Clv.App.. 8 S.W.2d 
268, error dismissed. 

63 C.J.S.—43 


1. Me.—Greaves v. Houlton Water 
Co., 69 A.2d 217. 

8. Me.—Greaves v. Houlton Water 
Co., supra. 

3. Tex.—South Texas Public Service 
Co. V. Jahn, Civ.App., 7 S.W.2d 942, 
error refused. 

4. Ind.—Chadwick v. City of Craw- 
fordsvnia 24 N.E.2d 937, 216 Ind. 
399, 129 AL.R. 469. 

5. N.T.—Parker v. Wallace, 142 N.T. 
S. 633, 80 MUsc. 426. 

44 C.J. p 177 note 71. 

6. Utah.—Wicks v. Salt Lake City, 
208 P. 588. <0 Utah 265. 

7- U S.—J. B. McCrary Co. v. Town 
of Wlnnfleld, D.C.La., 40 F.Supp. 
427. 

Ala—Alabama Power Co. v. Cullman 
County Electric Membership Coz^ 
j>oratlon, 174 So. 866, 234 Ala 396, 
adhered to 178 So. 919, 235 Ala 694. 
Arls—City of Tucson v. Sims, 4 P.2d 
673, 89 Ariz. 168. 

Colo.—^Town of Holyoke v. Smith, 226 
P. 158, 75 Colo. 286. 

Ill.—Springfield Gas & E. Co. v. 
Sprmgfield, 126 N.E. 789, 292 Ill. 
236, 18 AL.R. 940, affirmed 42 S.Ct. 
24, 257 U.S. 66, 66 L.Ed. 181. 

Ind—City of Logansport v. Public 
Service Commission, 177 N.E. 249, 
202 Ind. 623, 76 AL.R. 888, fol¬ 
lowed In 191 N.E. 136, 206 Ind. 712. 
Iowa—^Muscatine Lighting Co. v. 
City of Muscatine, 217 N.W. 468, 
205 Iowa 82. 


Ky.—^Louisville & Jefferson County 
Metropolitan Sewer DlsL v. Bark¬ 
er, 212 S.W.2d 122, 807 Ky. >655. 

Mo.—^Taylor v. Dlmmltt, 78 S.W.2d 
841, 386 Mo. 330, 98 AL.R. 995. 

Mont.—Milligan v. Miles City. 153 P. 
276, 51 Mont. 374, L.R.A.1916C 395. 

Neb.—City of Curtis v. Maywood 
Light Co., 288 N.W. 60S, 137 Neb. 
119—Cook V. City of Beatrice, 207 
N.W. 518, 114 Neb. 305. 

Ohio.—^Travelers Ins. Co. of I^part- 
ford. Conn., v. Vlllagre of Wads¬ 
worth, 142 N.E. 900, 109 Ohio St. 
440—Butler v. Karb, 117 N.E. 968, 
96 Ohio St. 472—State v. Evans, 166 
N.E. 380, 80 Ohio App. 419. 

Tenn.—Corpus Juris qnotsd la 
Memphis Power & Light Co. v. City 
of Memphis, 112 S.W.2d 817, 821, 
172 Tenn. 846—Saulman v. Mayor 
and City Council of Nashville, 176 
S.W. 532, 131 Tenn. 427, L.R.A 
1915E 316, Ann.Caal9l6C 1264— 
City of Lawrenceburg v. Dyer, 11 
Tenn.App. 493. 

Vt.—Hall V. Village of Swanton, 85 
A.2d 381, 113 Vt 424—Valcour v. 
Village of Morrlsvllle, 168 A 83, 
104 Vt 119. 

Wls.—Chicago, St P., M. & O. Ry. 
Ca V. City of Black River Falls, 
214 N.W. 451, 198 Wls. 679, modi¬ 
fied on other grounds 215 N.W. 455, 
193 Wls. 579. 

44 C.J. p 177 note 69. 

Almost universal rule 

Tenn.—^Memphis Power A Light C6. 
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or as a governmental function,* regardless of 
whether its power so to act is inherent, implied, 
or is granted by statute.* Unless there are special 
statutory provisions,^* acts performed by it pur¬ 
suant to this power are largely governed by the 
rules governing private corporations engaged in 
similar undertakings,the municipality standing, 
in this respect, on the same footing as a private 
individual or corporation similarly situated.^* How¬ 
ever, powers to be exercised by a city council in 
legislating with respect lo lighting works, as in de¬ 
termining whether the city shall venture into the 
field, are matters of a governmental nature.^* A 
city engaged in manufacturing and supplying elec¬ 
tricity for other than municipal purposes is an 
“electrical corporation” within the meaning of a 
statute applicable to such companies.^^ 

(3) Extent of Power Generally 

Under a power to provide light, power, or heat, a mu¬ 
nicipal corporation has authority to do everything Incident 
thereto and necessary to attain that object; It has a 


wide discretion In exercising Its power to provide for 
light and In the management of Its lighting plant. 

Under a power to provide light, power, or heat, 
a municipal corporation has authority to do and 
perform everything incident thereto and necessary 
for the attainment of that object.^* Thus, an ex¬ 
press power to light streets and public buildings 
necessarily authorizes the use of the streets for 
the accomplishment of that purpose and an im¬ 
plied power to light a city carries with it incidental¬ 
ly the further power to procure or furnish whatever 
is necessary for the production and dissemination 
of the light.i^ As an incident to the power to pro¬ 
vide for lighting necessary to health and comfort, 
a municipality may carry on the business of supply¬ 
ing light,i* contribute toward the enterprise,!* or 
pay therefor by general taxes.** 

A municipality has a wide discretion in the ex¬ 
ercise of its power to provide for light and in the 
management of its lighting plant,*! and is entitled 
to do all those things naturally connected with it 
and belonging to the running of such a business;** 


V. City of Memphis. 112 S.W.2d 
817, 172 Term. 346. 

City In lJUrtaillAfir eleottlo UBizfng In 
pzlynte houses for fumiahms elec¬ 
tricity for electrical aj)pliances was 
acting- In proprietary capacity.— 
Hamler v. City of Jacksonville. 122 
So. 220. 97 Fla. 807. 

& Ariz.—City of Tucson v. Sima. 4 
P.2d 673. 39 Ariz. 168. 

Colo.—Town of Holyoke v. Smith. 226 
P. 158. 76 Colo. 286. 

Flcu^Hajnler v. City of Jacksonville. 

122 So. 220. 97 Fla. 807. 

Ga.—^Lawson v. City of Moultrie, 22 
S.R2d 692. 194 Ga. 699—Carruthers 
V. City of Hawkinsvllle. 166 S.H. 
634, 42 CHuApp. 476. 

HL—Springfield Gas A E. Co. v. 
Springfield, 12'6 N.E. 739. 292 IlL 
236, 18 A.L.R. 940, affirmed 42 S. 
Ct. 24. 267 U.S. 66. 66 L.Ed. 131. 
Ind.—City of Logansport v. Public 
Service Commission, 177 N.E. 249. 
202 Ind. 523. 76 A.L.R. 838. fol¬ 
lowed in 191 N.E. 136. 206 Ind. 712. 
Iowa.—^Muscatine Lighting Co. v. 
City of Muscatine, 217 N.W. 468, 
205 Iowa 82. 

Mo.—^Taylor v. Dimmitt. 78 S.W.2d 
841, 336 Mo. 330. 98 AL.R. 995. 

Neb.—City of Curtis v. Maywood 
Light Co., 288 N.W. 603, 137 Neb. 
119—Cook V. City of Beatrice, 207 
N.W. 518. 114 Neb. 305. 

Tenn.—^Memphis Power & Light Co. 
V. City of Memphis, 112 S.W.2d 
817, 172 Tenn. 346—City of Law- 
renceburg v. Dyer. ll TennA.pp. 
493. 

Vt.—Hall V. Village of Swanton, 36 
A.2d 381. 113 Vt. 424. 

Wls.—Chicago, SL P., M. & O. Ry. Co. 
V. City of Black River Falls, 214 ^ 


N.W. 451. 193 Wis. 679, modified 
on other grounds 215 N.W. 455, 193 
Wis. 579. 

9. Ind.—City of Logansport v. Pub¬ 
lic Service Commission, 177 N.E. 
249, 202 Ind. 623. 76 A.L.R. 838, 
followed in 191 N.E. 136, 206 Ind. 
712. 

10. Mass.—^Hodgman v. City of 
Taunton. 80 N.E.2d 31, 323 Meusa 
79. 

11. Ariz.—City of Tucson v. Sims, 4 
P.2d 673. 39 Ariz. 168. 

Fla.—^Hamler v. City of Jacksonville. 

122 So. 220. 97 Fla. 807. 

44 C.J. p 177 note 70 [bj. 

Board of trustees of public affairs 
of village Is empowered to act in re¬ 
spect of village’s light plant as pri¬ 
vate business man would act in con¬ 
duct of his business.—State v. Evans, 
166 N.E. 380, 30 Ohio App. 419. 

IS. Mont.—Milligan v. Miles City, 
153 P. 276, 61 Mont. 874, L.RJL 
191>6C 396. 

13. Wls.—Chicago, St. P., M. & O. 
Ry. Co. V. City of Black River 
Falls, 214 N.W. 461. 193 Wis. 679. 
modified on other grounds 2r5 N.W. 
456. 193 Wls. 579. 

14. Md.—^Hagerstown v. Littleton, 

123 A 140, 143 Md. 691. 

44 aj. p 177 note 70. 

15. Fla.—State v. City of Key West. 
14 So.2d 707, 153 Fla. 236. 

Mont.—^Milligan v. Miles City, 153 P 
276, 61 Mont. 374, L.R.AJL9iec 396. 
44 aj. P 177 note 75. 

1& Wls.—Neany v. Milwaukee, 139 
N.W, 409. 161 Wis. 504. 

17. Ind.—Crawfordsvllle v. Braden, 
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28 N.E. 849, 130 Ind. 149, 30 Am.S. 
R. 214, 14 L R.A 268. 

44 C.J. P 177 note 77. 

18L Ark.—Bank of Commerce v. 
Huddleston. 291 S.W. 422. 172 Ark. 
999, 50 AL.R. 1202. 

19. Ark.—^Bank of Commerce v. 
Huddleston, supra. 

20. Ark—^Bank of Commerce v. 
Huddleston, supra. 

21. Ky.—^Henderson v. Toung, 83 S. 
W. 583. 119 Ky. 224, 26 Ky.L. ai52. 

44 CJ. p 177 note 82. 

A court will not question the Judg¬ 
ment of city officials in an authorized 
matter.—Sleplcka v. City of Wilber. 
Neb., 84 N.E.3d 646. 

City may employ an electrical eor 
glneer to prepare plans and specifica^ 
tions for an electric light distribut¬ 
ing system for public lighting with¬ 
out adopting an ordinance for the 
construction of a municipal lighting 
plant.—^Franklin v. Horton, 116 A. 
176, 97 N.J.Law 26—44 C.J. P 178 
note 99. 

Abandonment of property purchased 
A portion of the property bought 
with proceeds of a bond issue for the 
construction of electric light works 
may be abandoned when It has be¬ 
come unsuitable or unprofitable to 
use It for the purpose for which it 
was originally Intended, and it is not 
necessary to have an election for 
such purposes.—^Moomaw v. Sions. 
220 P. 865. 96 Okl. 202. 

22. Mich.—Andrews v. South Haven, 
163 N.W. 827. 187 Mich. 294. L.R.A 
1916A 908, Ann.Cas.l918B 100. 

Bepalr of electrical distribution sys¬ 
tem 
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so, it has been held that it may sell, if necessary, 
lighting fixtures to its inhabitants,^3 but other au¬ 
thority, on the gp-ound of strict construction of the 
empowering statute,34 holds that a municipality is 
not authorized to conduct the business of selling 
electrical appliances^s or to do free installation and 
repair work for consumers of the electrical cur- 
rent.2® An act granting to a municipality the 
right to construct, operate, and maintain electric 
power lines on any road, street, alley, avenue, or 
highway has been held to contemplate the con¬ 
struction and maintenance of such lines on private 
rights of way.27 

The effect of the existence of a privately owned 
lighting plant on the right of a municipality to 
erect or maintain such a plant is discussed in Elec¬ 
tricity § 7. 

(4) Power to Erect, Own, or Purchase Plant 
or Contract for Light 

Power to construct, own, or operate a lighting or 
power plant may be granted a municipal corporation by 
express statute; and, under most authorities, a municipal 
corporation expressly authorized to light Its streets may 
execute that power by contract or by erecting or purchas¬ 
ing a plant. Express power to construct or erect ordi¬ 
narily Includes power to purchase. 


While a municipal corporation is limited in its 
authority to construct an electric plant,28 its au¬ 
thority is generally ample for its own purposes,^® 
and a municipality has inherent power to contract 
for the construction of a plant and system for the 
generation and distribution of electricity, in the ab¬ 
sence of an abuse of such power;®® further, a mu¬ 
nicipality, as an incident to its police power, 
may own and operate an electric light plant for 
the purpose of lighting public streets and places,®^ 
and the governing body has the power and au¬ 
thority to make all necessary preliminary arrange¬ 
ments for the acquisition of an electric plant by 
purchase or otherwise, provided it does not un¬ 
duly commit the municipality to a binding contract 
in the absence of legal authority.®® The develop¬ 
ment of electricity by a municipality for light, heat, 
or power for general use is a function which, where 
the constitution permits, can be conferred by an 
appropriate statute,®* and a statute may authorize 
the construction, ownership, or operation, by a mu¬ 
nicipality, of an electric light and power plant and 
system.®^ 

In exercising its authori^ to build an electric 
light and power plant and system, a municipality 
must keep its acts within constitutional limitations.®® 


La.—Smith V. Town of Ylnton, 26 So. 

2d 237, 209 La. 687. 

88 . Mich.—^Andrews ▼. South Haven, 
163 N.W. 827, 187 Mich. 294, L.RJL 
1916A 908, Ann.Ga8.1918B dOO. 

84. Maas.—^MacRae v. Selectmen of 
Town of Concord, 6 N.£j.2d 366, 296 
Mass. 394, 108 A.L.R. 1450. 

QB, Mass.—^MacRae v. Selectmen of 
Town of Concord, supra. 

86 . Mass.—^MacRae v. Selectmen of 
Town of Concord, supra. 

87. Cal.—City of Los Angeles v. 
City of Huntington Park, 89 P.2d 
702, 82 C&.l.App.2d 263. 

8 & N.C.—^McGuinn v. City of High 
Point, 8 S.B.2d 462, 217 N.C. 440, 
128 A.L.R. 608. 

Anthozlty held exceeded 
N.C.—^McGulnn v. City of High Point, 
supra. 

89l N.C.—^McGulnn v. City of High 
Point, supra. 

sa Mo.—^Missouri Service Co. v. 
City of Stanberry, 108 S.W.2d 26, 
841 Mo. 600. 

Contraot held not oontzary to stat¬ 
ute as unauthorized.—^Missouri Serv¬ 
ice Co. V. City of Stanberry, supra, 
javentnal need for larger sum 

The letting of such a contract la 
not an abuse of power notwithstand¬ 
ing a much larger sum may eventual¬ 
ly be needed to complete system.— 
Missouri Service Co. ▼. City of Stan¬ 
berry, supra. 


Beferendnm 

Ohio.—^tate ex rel. Lidellus v. City 
Commission of City of Sandusky, 
2 N.E.2d 862, 131 Ohio St. 856. 

3L Ky.—Juett v. Town of Willlams- 
town, 68 S.W.2d 411, 248 Ky. 236. 

32. Del.—^Imon v. Town of Seaford, 
197 A. 681, 22 Del.Ch. 417. 

33. Maas.—^MacRae v. Selectmen of 
Town of Concord, 6 N.E.2d 366, 296 
Mass. 394. 108 A.L.R. 1460. 

General law not repealed or modlfled 
N.C.—Kennerly v. Town of Dallas, 
2 S.E.2d 638. 216 N.C. 632. 

34. U.S.—^Mississippi Power Co. v. 
City of Aberdeen, C.C.A.Miss., 95 F. 
2d 990—^Kansas Gas & Electric Co. 
V. City of Independence, C.C.A. 
Kan., 79 F.2d 82, 100 A.L.R. 1479, 
rehearing denied 79 F.2d 638. 

Ala.—^Birmingham Electric Co. v. 
City of Bessemer, 186 So. 569, 237 
Ala. 240. 

Kan.—^Tucker v. Raney, 65 P.2d 329. 
146 Kan. 256. 

La.—Smith v. Town of Vinton, 25 
So.2d 237, 209 La. 687. 

Minn.—■Williams v. Village of Ken¬ 
yon. 244 N.W. 558, 187 Minn. 161. 
Nev.—^Ronnow v. City of Las Vegas, 
65 P.2d 133, 57 Nev. 332. 

N.Y.—Gaynor v. Marohn, 198 N.K 18, 
268 N.T. 417. 

Statute held constitutional 
La.—Campagna v. City of Baton 
Rouge, 116 So. 403, li65 La. 974. 

Or.—Y a.mh iii Electric Co. v. City of 
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McMinnville, 274 P. 118, 180 Or. 809, 
rehearing denied 280 P. 504, 130 Or. 
309, appeal dismissed and certio¬ 
rari denied 60 S.Ct. 169, 280 U.S. 
681, 74 L.Ed. 696. 

Operation for profit 
Or.—^Yamhill Electric Co. v. City of 
McMinnville, supra. 

"Or” as "gad'* 

The statute authorizing city to es¬ 
tablish electric light **or** power 
plant manifests a legislative Intent to 
authorize city to establish electric 
light “and” power plant, the word 
“or” being used in the conjunctive 
sense, so as to be reguired to be con¬ 
strued as “and.”—^Lahn v. Incorpo¬ 
rated Town of Prlmghar, 281 N.W. 
214, 225 Iowa 686. 

35. Mo.—^Palmer v. City of Liberal, 
64 S.W.2d 265, 334 Mo. 266. 

N.Y.—New York State Electric & 
Gaa Corporation v. City of Platts- 
burg. 6 N.Y.S.2d 419, 168 Mlsc. 597, 
modified on other grounds 12 N.Y. 
S.2d 818. 256 App.Div. 732, 257 App. 
Div. 1022, modified on other 
grounds 24 N.E.2d 122, 281 N.Y. 
450, reargument denied 26 N.E.2d 
812, 282 N.Y. 682. 

Local or municipal matters 
Colo.—Cook V. City of Delta, 64 P.2d 
1267, 100 Colo. 7. 

XTeeds of taxpayers 

Ordinance providing for establish¬ 
ment of municipal electric plant was 
not unconstitutional on ground of 
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Statutory authority to maintain an electric light 
works includes authority to construct a new power¬ 
house on another tract of land and to install all 
necessary equipment therein.®® As used in a stat¬ 
ute, “electric light plant” has been held to mean 
either a distributing plant or a generating plant;®7 
and the erection or establishment of a distributing 
system only, without a generating plant, electrical 
current being purchased for delivery into the sys¬ 
tem, has been held authorized.®® Under other pro¬ 
visions, however, on electric public utility has been 
held not complete unless it comprises both a gen¬ 
erating plant and a distributing system.®® 

It has been held that even under an express 
power to light its streets, or other public places, a 
municipality has no right, by implication, to erect 
or purchase a lighting plant,^® although such ex¬ 
press power may be considered in connection with 
other legislation in determining whether there is 
a right to purchase a plant.^^ Other cases hold that 
under an implied power to provide light a munici¬ 
pality may erect a plant for that purpose,^® and 
that, in its inherent right to provide light for public 
purposes, it may erect and maintain plants for this 
purpose.*^® Under most authorities, if a municipal¬ 
ity is expressly authorized to light its streets, it 
may execute that power either by contract^^ or by 
the erection^® or the purchase^® of a plant, although 
the municipality may not purchase the unexpired 
franchise of a private owner and an act au¬ 
thorizing a municipality to borrow money and issue 

discrimination because proposed 
plant would not be of capacity larsre 
enough to supply demands of village 
and Its Inhabitants includlngr indus¬ 
trial use of Its Isj^st slngrle tax¬ 
payer.—O’Flynn v. Village of East 
Rochester, <64 N.E.2d 848, 292 N.Y. 

156, certiorari denied 66 S.Ct. 89, 823 
U.S. 713, 89 L.Ed. 674. 

36, Ark.—McCutchen v. City of Si- 
loam Springs, 49 S.W.2d 1087, 186 
Ark. 846. 

37. Mo.—^Palmer v. City of LlberaJ, 

<64 S.W.2d 265, 884 Mo. 266. 

3a Ey.—City of Mlddlesboro v. 

Kentucky Utilities Go.. 146 £I.W.2d 
48, 284 Ey. 838. 

89. Ohio.—^Priest v. City of Wapako- 
neta, 82 N.E.Zd 869, appeal dis¬ 
missed 9 N.E.2d 292, 182 Ohio St. 

527. 

40i Del—^Town of Seaford v. East¬ 
ern Shore Public Service Co., 24 A. 

2d 436. 2 Terry 438. 

44 G.J. p 178 note 86. 

41. Del.—^Town of Seaford v. East¬ 
ern Shore Public Service Co., su¬ 
pra. 

4a K.a—Fawcett v. Mt Airy. 45 S. 


bonds to provide electric lights is a plain legisla¬ 
tive recognition of the power to own and operate 
an electric light plant for public lighting."*® 

The express power to construct or erect ordinari¬ 
ly includes the power to purchase,*® and the express 
power to contract for lights includes the power to 
purchase or construct light plants;®® but, where 
the power to construct prescribes specifically the 
place where the plant shall be constructed, and the 
manner in which it shall be built, it cannot be con¬ 
strued as authorizing the municipality to acquire 
such a plant by purchase.®^ An option given to a 
municipality to purchase an electric plant may be 
valid, and not ultra vires, even if the municipality 
cannot make a binding contract to purchase.®^ 
The council has no power to appropriate public 
money, under a contract made by private persons, 
to aid in the erection of a lighting plant.®® 

Public^ city, and village purposes. The construc¬ 
tion of plants and lines for generating and trans¬ 
mitting light or power is a public purpose, as re¬ 
gards the right of the state' to delegate such func¬ 
tions to municipalities.®* The construction and op¬ 
eration of an electric light system are a “city pur¬ 
pose” within a statute employing that phrase,^® 
and the establishment and maintenance of a vil¬ 
lage lighting system are a village purpose.®® 

Purchase of necessary property; equipment; ma¬ 
chinery. A municipal corporation has the power 
to purchase and hold such real and personal prop- 

Del.—Town of Seaford v. Eastern 
Shore Public Service Co.. 24 A.Sd 
436. 2 Terry 438. 

60. Ey.—Juett v. Town of Wlllicuna- 
town, 68 S.W.2d 411, '248 Ky. 235 
—Swann v. Murray. 142 S.W. 244, 
146 Ey. 148. 

51. Tex.—Austin v. McCall, 68 S.W. 
791, 95 Tex. 665. 

68. Del.—Simon v. Town of Seaford, 
197 A. 681, 22 DeLCh. 417. 

Season for role 

Municipality is not required to ex¬ 
ercise option, and presumption can¬ 
not arise therefrom that council will 
commit municipality to binding ob¬ 
ligation until it has right to do so.— 
Simon V. Town of Seaford, supra. 

63. Mlchr—Morrlce v. Sutton, 103 N. 
W. 188, 189 Mich. 648. 

64, Or.—^Tamhill Electric Co. v. City 
of McMinnville. 274 P. 118, 180 
Or. 809, rehearing denied 280 P* 
504, 180 Or, 309, appeal dismissed 
and certiorari denied 50 S.Ct. 159, 
280 U.S. 631, 74 L.Ed. 696. 

55. N.Y.—^Hequembourgh v. Dunkirk, 
2 N.Y.S. 447, 49 Hun 660. 

59i N.Y.—^Eelly v. Merry, 186 N.E. 
425, 262 N.Y. 151. 


E. 1029, (134 N.C. 126. 101 Am.S.R. 
826. 68 D.R.A. 870. 

44 C.J. p 178 note 86. 

43. Ind.—^Underwood v. Fairbanks, 
Morse & Co., 186 N.E. 118, 205 Ind. 
816. 

44, WIs.—LeFeber v. 'West Allis, 97 
N.W. 203, 119 Wla 608, 100 AjulS. 
R. 917. 

44 C. J. p 178 note 88. 

45b Fla.—State v. Pinelleus County 
Power Co., 100 So. 504, 87 Fla. 248. 
44 C.J. p 178 note 89. 

Xlghtiiig of public streets required 
City of sixth class cannot erect and 
operate light plant without perform¬ 
ing primary function of lighting pub¬ 
lic streets and places.—Juett v. Town 
of Willlamstown, 68 8.W.2d 411, 248 
Ey. 235. 

46. Ill.—^Mosiman Plumbing Co. v. 
Pocahontas, 199 IlLApp. 211. 

44 C.J. p 178 note 90. 

47. Kan.—SUte v. Stafford, 140 P. 
858, 92 Ean. 843. 

48. Del.—Town of Seaford v. East¬ 
ern Shore Public Service Co., 24 
A.2d 436, 2 Terry 438. 

49. U.S.—Quinby v. Consumers* Gas 
Trust Co., G.C.Ind., 140 F. 862. 
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crty as may be necessary for the erection and main¬ 
tenance of a plant or works for the purpose of fur¬ 
nishing light to itself and its inhabitants, where 
it has legislative authority, express or implied, to 
establish or own a lighting plant for such purpose,®^ 
but not otherwise.®^ The scope of authority inci¬ 
dent to the supply of electricity is determined by 
the terms of the grant.®® A municipality has been 
held to have no inherent power to make a con¬ 
tract for the purchase of machinery for an elec¬ 
tric light and power plant;®® but other authority 
is to the contrary,®! and the purchase of machin¬ 
ery or equipment for such municipal plants may 
be authorized by statute.®^ 

Extension^ improvement, and repair. Extensions 
of the plant or system may be authorized by stat¬ 
utory provisions;®® and, where improvements and 
enlargements are authorized, a court will not ques 
tjion the judgment of the municipal officials.®^ Im¬ 
provement, repair, and extension may be carried 
out under a provision for rebuilding and exten¬ 
sion.®® A power to extend electric plants and to 
expend funds in the power fund to extend the plant 
has been held to refer to the physical management 
of the plant®® and not to include the power to 
raise money for operating the plant or extending 
its busmess.®^ The sale of a small amount of elec¬ 
tricity outside the municipal limits has been held 
to have no determinative bearing on the question 
of the right to enlarge the plant.®® An extension 
of an electric light plant over a railroad right of 


way can be constructed only by obtaining a lease, 
a license, or an easement from the company, by 
contract, donation, or the exercise of the power of 
eminent domain.®® 

A public utility district can establish and operate 
a utility within a municipality to furnish elec¬ 
tricity to the inhabitants, where the municipality 
neither owns nor operates a utility for such pur¬ 
pose, although it has voted to construct a plant 
and done some work on the project^® 

A state public utilities commission has no juris¬ 
diction to determine the right of a municipality to 
construct a light and power plant where a con¬ 
stitutional provision forbids the legislature to dele¬ 
gate to any special commission any power to su¬ 
pervise or interfere with any municipal improve¬ 
ment.*^! 

(5) Right to Supply Inhabitants 

It Is generally held that a municipal corporation must 
have express or Implied authorization to maintain a plant 
for furnishing light for private, as wall as public, use. 

It has been held to be the duty of municipal 
governments to furnish their citizens or inhabitants 
with lights and the supplying of electric energy 
to the inhabitants of a municipal corporation has 
been declared a legitimate municipal or public pur¬ 
pose.*^® The legislature has power to authorize 
municipalities to erect and maintain electric light 
plants to supply its citizens,or to purchase or gen¬ 
erate and distribute electricity for the use of its 


57. U.S.—Omaha v. Omaha Water 
Co., Neb., 30 S.CL 616. 218 U.S. 180, 
64 L.Ed. 991, 48 L.R.A.,N.S.. 1084. 

43 C.J. p 1334 note 79. 

58. S.C.—Stehmeyer v. Charleston, 
31 S.E. 322, 63 S.C. 269. 

43 O.J. p 1334 note 80. 

69. Neb.—Mlnden-Edison Light, etc., 
Co. V. Minden. 142 N.W. 678. 94 Neb. 
161. 

43 C.J. p 1334 note 32. 

50. Iowa.—^Van Eaton v. Town of 
Sidney, 231 N.W. 475, 211 Iowa 986. 
71 A.L.R. 820. 

61. Ind.—Underwood v. Fairbanks, 
Morse & Co.. 186 N.E. 118. 206 Ind. 
816. 

62. Ind.—Underwood v. Fairbanks. 
Morse & Co., supra. 

dty of fonrtlt class 
Ky.—Security Trust Co. v. City of 
Paris, 95 S.W.2d 781. 264 Ky. 846. 

63. Fla.—Trudnak v. City of Fort 
Pierce, 186 So. 353, 136 Fla. 678. 

Ill.—Mosiman Plumbing Co. v. Po¬ 
cahontas, 199 ULApp. 211. 


64. Neb.—Slepicka v. Qty of Wilber, 
34 N.W.2d 646. I'SO Neb. 376. 

66. Kan.—City of Cofifeyville v. 
Robb, 194 P.2d 475. 165 Kan. 219. 

66. Cal.—Mines v. Del Valle, 257 P. 
530, 201 Cal. 278. 

67. CaL—Mines ▼. Del Valle, supra. 

68. N.C.—Mewbom v. City of Kin¬ 
ston, 154 S.E. 76. 199 N.C. 72. 

69. Wia.—Chicago, St. P.. M. & O. 
Ry. Co. V. City of Black River 
Palls, 214 N.W. 451. 193 Wis. 679, 
mandate modified on other grounds 
216 N.W. 466, 193 Wis. 679. 

7a Wash.—^Bayha v. Public Utility 
Dlst. No. 1 of Grays Harbor Coun¬ 
ty. 97 P.2d 614. 2 Wa8h.2d 86. 

71. Colo.—^People v. City of Love¬ 
land, 280 P. 899. 76 Colo. 188. 

72- Tex.—Texas-New Mexico Utili¬ 
ties Co. V. State ex rel. City of 
Teague. Civ.App., 174 S.W.2d 67. 
error refused—^Neal v. San Antonio 
Water Supply Co.. Clv.App.. 218 S. 
W. 36. 

Fublio duty 

Tex.—^Montgomery v. City of Alamo! 
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Heights. Clv.App., 8 S.W.2d 258. 
error dismissed. 

73. Kan.—^Kansas Gas & Electric Co. 
V. City of McPherson, 72 F.2d 985. 
146 Kan. 614. appeal dismissed 
Kansas Gas & Electric Co. v. City 
of McPherson, Kansas, 68 S.Ct. *762. 
803 U.S. 624. 83 L.Ed. 1087. 

Nev.—State v. Lincoln County Pow¬ 
er Dlst. No. 1, 111 P.2d 628, 60 Nev. 
401. 

74, U.S.—Kansas Gas & Electric Co. 
V. City of Independence, C.G.A. 
Kan., 79 F.2d 32, 100 A.L.R. 1479. 
rehearing denied 79 F.2d 638. 

Colo.—Colorado Springs v. Pike's 
Peak Hydro-Electric Co.. 140 P. 
921, 57 Colo. 169. 

Minn.—^Williams v. Village of Ken¬ 
yon. 244 N.W. 668, 187 Minn. 161. 
An act auihoziBlJiLg a town to bor. 
row money and issue bonds to pro¬ 
vide electric lights for the town is a 
plain legislative recognition of the 
power of the town to own and oper^ 
ate an electric light plant for public 
lighting and furnishing light for pri¬ 
vate use.—Town of Seaford v. East¬ 
ern Shore Public Service Co., 24 A. 
2d 436, 2 Terry. Del. 488. 



§ 1052 


MUNICIPAL CORPORATIONS 


63 C.J.S. 


inhabitants ;75 and it is generally held that the mu¬ 
nicipality must have express or implied authoriza¬ 
tion to maintain a plant for furnishing light for 
private, as well as public, use.'^® It has been held 
that a general power to establish and maintain light 
plants,77 or to light the city,78 or to purchase, ac¬ 
quire, operate, and maintain municipal power plants, 
electrical or otherwise,78 authorizes the erection 
or acquisition of a plant for the purpose of fur¬ 
nishing light or electrical energy to its inhabitants, 
and that a power to make a contract with private 
persons for the furnishing of lights for streets in¬ 
cludes the power to contract for the furnishing of 
light to the inhabitants of the municipality.80 

Further, it has been held that the implied right 
to furnish private consumers with light is not lim¬ 
ited by the fact that a general statute which enu¬ 
merates certain powers does not include such right, 
since such a statute does not necessarily operate 
to exclude powers not enumerated ;8i and that a 
municipality authorized to maintain, own, and op¬ 
erate an electrical lighting plant has implied pow¬ 
er to dispose of excess electrical current for power 
purposes.88 Also, it has been held that, under a 
statute authorizing the construction of an elec¬ 
tric lighting system, the municipality may provide 
for the construction of a public lighting system in 
sudi a way that private lighting may be subsequent¬ 


ly added, although the plant so constructed may 
be more expensive.88 

(6) Right to Supply Noninhabitants 

A statute or constitutional provision may expressly 
or Impliedly authorize a municipal corporation to dispose 
of Its surplus electricity to noninhabitants; In doing 
so a municipality is generally held to act In Its pro¬ 
prietary, and not In Its governmental, capacity. 

The statutory authority of a municipal corporation 
to maintain and operate an electric light and power 
plant does not gpve it authority for the general dis¬ 
tribution of electric current to persons outside its 
corporate limits.®^ However, it has been held that 
a municipality may devote its surplus to public 
use, outside its territory, until such time as the 
needs of its inhabitants require all the electric 
energy generated,®^ and a statute®® or constitution¬ 
al provision®7 may expressly or by implication au¬ 
thorize a municipality to sell, dispose of, and de¬ 
liver its excess or surplus electrical current to con¬ 
sumers outside the municipal limits. A constitu¬ 
tional provision may be such as not to be restricted 
to surplus energy.®® 

In disposing of current or energy outside the 
municipal limits, a municipality has been held to 
act in its proprietary or business capacity®® and 
not in its governmental capacity®® or as a public 
utility,®! and authority for such action should clearly 
appear;®® but in a jurisdiction in which no distinc- 


75. N.C.—^Kennerly v. Town of Dal¬ 
las, <2 S.R2d 638, 216 N.C. 582. 

76- Tex.—South Texas Public Serv¬ 
ice Co. V. Jahn, CivJLpp., 7 S.W.2d 
943, error refused. 

44 C.J. p 179 note 12. 

77. Fla.—Jacksonville Electric Light 
Co. v. Jacksonville, 18 So. 677, 36 
Fla 229, 51 Am.S.R. 24, 80 LR.A. 
540. 

Ky.—Juett V. Town of Wllllamstown, 
58 S.W.2d 411, 248 Ky. 235. 

44 C.J. p 180 note 13. 

78. Wash.—Chandler v. Seattle, 141 
P. 331, 80 Wash. 164. 

44 C.J. p 180 note 14. 

78. Nev.—^Ronnow v. City of Las 
Vegas, 65 P.2d 133, 67 Nev. 332. 

80l Neb.—^University Place v. Lin¬ 
coln Gas, etc.. Light Co., 191 N.W. 
432, 109 Neb. 370. 

81. Ind—CrawfordsYllle v. Braden, 
28 N.E. 849, 130 Ind. 149, 80 Am.S. 
R. 214, 14 L.R.A. 268. 

88. Ala.—McDonald v. Ward, 77 So. 

835, 201 Ala. 245. 

44 C.J. p 180 note 17. 

88. N.J.—Livermore v. MlUvUle, 90 
A. 380, 85 N.J.Law 656. 


84. Vt.—^Valcour v. Village of Mor- 

I risvllle, 158 A. 83, 104 Vt. 119. 

Right to carry lighting system be¬ 
yond boundaries see infra S 105® c. 

85. Arlz—Crandall v. Town of Baf- 
ford, 66 P.2d 660, 47 Ariz. 402. 

N.C.—Holmes v. City of Fayetteville, 
150 S.E. 624, 197 N.C. 740. 

Vt.—^Valcour v. Village of Morrls- 
ville, 2 A.2d 812, 110 Vt. 93. 

Va.—^Light V. City of Danville, 190 
S.E. 276, 168 Va. 181. 

86. Iowa.—^Meader v. Incorporated 
Town of Sibley, 198 N.W. 72, 197 
Iowa 945. 

Minn.—Guth v. City of Staples, 237 
N.W. 411, 183 Minn. 652. 

Utah.—^Muir v. Murray City, 186 P. 
433. S‘5 Utah 868. 

Statute held ooastltutloaal 

N.C.—^Kennerly v. Town of Dallas, 
2 S.E.2d 638, 215 N.C. 532—Holmes 
V. City of Fayetteville, 160 S E. 624, 
197 N.C. 740, appeal dismissed GO 
set. 363, 281 U.S. 700, 74 L.Ed. 
1126. 

Or.—^Yamhill Electric 'Co. v. City of 
McMinnville, 274 P. 118, 130 Or. 
809, rehearing denied 280 P. 504. 
130 Or. 309, appeal dismissed and 
certiorari denied 60 S.Ct 159, 280 
U.S. 531, 74 L.Bd. 586. 
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I Wash.—Municipal League of Brem- 

I erton v. City of Tacoma, 6 P.2d 

I 687. 166 Wash. 82. 

87. Ohio.—^Miller v. Village of Orr- 
vllle. 192 N.E. 474, 48 Ohio App. 
87. 

88. Cai.—Sacramento Municipal Util¬ 
ity Dlst. V. Pacific Gas & Elec. Co., 
165 PM 741, 72 Cal.App 2d 638. 

89. Kan.—City of Holton v. Kansas 
Power & Light Ca, 9 P.'2d 675, 135 
Kan. 68. 

Me.—Greaves v. Houlton Water Co., 
84 A.2d 693, 140 Me. 158. 

Mo.—Taylor v. Dlmmltt, 78 S.W.2d 
841, 336 Mo. 880. 98 A.L.R. 996. 

Vt.—^Valcour v. Village of Morrls- 
ville, 158 A. 88, 104 Vt. 119. 

Governmental and private powers 
distinguished see supra 5 110. 

SOL Vt—Valcour v. Village of Mor^ 
risvllle, supra. 

9L Vt.—Valcour v. Village of Moiv 
risvllle, supra. 

gOL Me.—Greaves v. Houlton Water 
Co., 34 A.2d 693, 140 Me. 158. 

Mo.—Taylor v. Dlmmltt, 78 S.W.2d 
841, 836 Mou 880, 98 AJL.R. 995. 
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tion is recognized between the private and the gov¬ 
ernmental functions of municipalities, the furnish¬ 
ing of electric current for use without the incor¬ 
porated limits of municipalities has been declared 
as much a governmental function as the furnishing 
of current to the inhabitants of the municipality.^^ 
Where the statute does not expressly limit the char-« 
acter or class of consumers that may be served, the 
court cannot fix an implied limitation of that na¬ 
ture on such power.94 

While the municipality’s right to sell its surplus 
gives it authority to do whatever is necessary to de¬ 
liver electricity in salable quantities,95 its by-law has 
no force outside the corporate limits unless it is ac¬ 
tually embodied in a contract.®® The construction 
of an electric system for use in furnishing other 
municipalities and persons outside the corporate 
limits with electric power and energy has been held 
a use for a public purpose.®^ 

A public service commission has been held to 
have no jurisdiction to determine that a munici¬ 
pality had no legal right or authority to supply pa¬ 
trons residing beyond the city and to order the 
municipality to cease doing so.®® 

h. Gas 

Apart from legislative or charter authorization, the 


§ 1062 

authorities are not uniform as to whether a municipal 
corporation may engage In the manufacture and distribu¬ 
tion of gas. 

The business of manufacturing and distributing 
gas for the use of a municipal corporation and its 
citizens may be undertaken by the municipalit}- as 
a part of its general governmental functions,®® or 
under legislative^ or charter® authorization; and 
a municipal gas plant has been held a public utility 
within a constitutional provision empowering a 
municipality to acquire, construct, and operate any 
public utility, the product or service of which is 
to be supplied to the municipality or its inhabitants.® 
On the other hand, the right to erect, maintain, and 
operate a gas plant has been declared not one of 
the general powers conferred by implication of 
law on municipalities,^ and statutory power con¬ 
ferred on municipal corporations to purchase, erect, 
and operate a “gas light plant” does not include the 
power to engage in a general public utility gas 
business.5 Whether a city should construct a 
municipal gas plant, to be paid for by bonds, is a 
legislative question which may be referred to the 
voters.® 

The powers granted a municipality to manufac¬ 
ture, sell, and distribute gas are proprietary, as dis¬ 
tinguished from governmental, powers,^ and in op¬ 
erating a gas plant and distributing gas it acts in a 


93. S.C.—^Looper v. City of Easley, 
172 S.E. 705. 172 S.C. 11. 

84. Kan.—Kansas Gas & Electric Co. 
V. City of McPherson, 72 P.2d 986, 
146 Kan. 614, appeal dismissed 
Kansas Gas & Electric Co. v. City 
of McPherson, Kansas, 58 S.Ct. 762, 
303 U.S. 624, 82 L.Ed. 1087. 

96. Vt.—^Valcour v. Village of Mor- 
rlsvllle, 168 A. 83, 104 Vt. 119. 

96. Vt.—Valcour v. Village of Mor- 
rlsvllle, supra. 

97- Iowa.—Carroll v. City of Cedar 
EbJIs, 261 N.W. 652, 221 Iowa 277. 

86. Ky.—City of Olive Hill v. Public 
Service Commission, 203 S.W.2d 
68. 30« Ky. 249. 

On appeal Arom Judgment sustain¬ 
ing such order by commission, only 
question presented Is whether com¬ 
mission acted within Its powers.— 
City of Olive Hill V. Public Service 
Commission, supra. 

99. Kan.—^E:aJisas Gas & Electric 
Co. V. City of McPherson, 72 P2d 
985, 146 Kan. 614, appeal dismissed 
Kansas Gas & Electric Co. v. City 
of McPherson, Kansas, 58 S.Ct. 762, 
808 U.S. 624, 82 L.Ed. 1087. 

28 C.J. p 547 note 10. 

Establishment or acquisition of Z&a 
plant by public authorities gener¬ 
ally see Gan fi 2. 

i. U.S. — Arkansas Louisiana Gas Co. 


V. City of Texarkana, C.C.A.Tex., 
100 F.2d 652. 

Ky.—Cook V. City of North Middle- 
town, 121 S.W.2d 719, 276 Ky. 
888 . 

Mass.—Opinion of Justices. 24 N.E. 

1084, 160 Mass. 592, 8 L.R.A 487. 
Tex.—^Rlo Grande Valley Gas Co. v. 
City of McAllen, Civ.App., 158 & 

W. 2d 122, error refused. 

Purpose of statute was primarily 

accommodation of inhabitants and 
persons in cities of the specified 
class.—^Reconstruction E*lnance Cor¬ 
poration V. City of Richmond, 61 S.W. 
2d 631, 249 Ky. 787. 

Aoqulsitloa of plaat for own needs 
Even if, under statute, city of 
fourth class could not acquire gas 
plant for benefit of its inhabitants, 
it could acquire gas plant for its own 
needs, and sell surplus to inhab¬ 
itants; relatively small quantity of 
gas needed by such city for its own 
purposes would not be conclusive 
proof that gas plant was acquired and 
operated an private commercial en¬ 
terprise.—Reconstruction Finance 

Corporation v. City of Richmond, su¬ 
pra. 

Pnxohase of gas plant 

(1) A statutory provision that a 
franchise to a gas company may be 
granted on conditions "most advan¬ 
tageous to the town** is not elastic 
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enough to Imply the power to pur¬ 
chase a gas plant worth a million dol¬ 
lars.—Lakota Oil & Gas Co. v. City 
of Casper, 116 P.2d 861, 57 Wyo. 329. 

(2) Statutory power to construct 
and establish gas works or to reg¬ 
ulate the establishment thereof by 
others is broad enough to "authorize 
a city to contract for the purchase 
of a natural gas distributing plant. 
—^IndlEinapolls v. Consumers' Gas 
Trust Co., Ind., 144 P. 640, 7-5 CC.A. 
442, certiorari denied 27 S.Ct. 779, 
208 U.S. 592, 51 L.Ed. 831—44 C.J. 
p 178 note 92 [a]. 

Statute not appUoable 
A statute applicable to towns has 
no application to cities of the first 
class.—^Lakota Oil & Gas Co. v. City 
of Casper, 116 P.2d 861, 67 Wto. 829. 
8. Ky.—^Reconstruction Finance Cor¬ 
poration V. City of Richmond. 61 

S.W.2d 631, 249 Ky. 787. 

3. Ohio.—^Pierce v. City of Hamilton, 
178 N.E. 482, 40 Ohio App. 838. 

4i Mass.—-Whiting v. Mayor of 
Holyoke, 172 N.E. 838. 272 Mass. 
116. 

6. La.—People's Gas & Fuel Co. v. 
Town of Ruston, 141 So. 36, 174 La. 
486. 

6. Kan.—State ex rel. Boynton v. 
Charles, 18 P.2d 149, 186 E:an. 875. 

7. UL—^Rockford Savings A Loan 
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proprietary capacity.^ By the grant of such au¬ 
thority, power is implied to do whatever is rea¬ 
sonably necessary to effectuate the purposes and 
objects for which the grant is made.^ Cities and 
towns authorized to manufacture gas have been 
said to do so under special statutory provisions and 
not under the laws relating to private corpora- 
tions,i® 

The lease of the city gas works is not an unlaw¬ 
ful delegation of municipal power.^i 

§ 1053. Conduits and Subways 

Under express or Implied authority, a municipal cor¬ 
poration may construct conduits, subways, or tunnels. 

Under authority gp-anted expressly or by neces¬ 
sary implication, a municipal corporation may con¬ 
struct conduits, subways, or tunnels,^^ and impose 
tolls on the use thereof to defray construction and 
maintenance costs.13 Under the power vested in 
cities to keep the streets in good order and repair 
and in safe and passable condition, a city has the 
implied power to build a conduit or subway for elec¬ 
tric wires.i^ Since the prime purpose of a street is 
to provide a way for public travel, an easement in 
the subsurface, even for lawful purposes, is not an 
absolute right,^5 but is subordinate to the rights of 
the public therein, and subject to the powers of the 
municipal authorities to construct subways.^® A 
statute empowering a city to construct tunnels under 
any public street or under any land in which it may 
then have an easement does not require that the 
city shall have had such easement at the time of 
the proposed undertaking, but it is sufficient that it 
shall have acquired the right prior to the construc¬ 
tion of the tunnel.i^ 


§ 1054. Transportation and Communication 

a. In general 

b. Busses; taxis 

c. Railroads 

d. Ferries 

a. In Greneral 

Ths making of transportation Improvements by mu¬ 
nicipal corporations has been upheld, as has the construc¬ 
tion of a freight terminal and a broadcasting station. 

In general terms, the making of improvements in 
transportation facilities by municipal corporations 
has been upheld, on the ground that the adequacy 
of means for the transportation of the public at 
large is a matter of public interest.l8 A statutory 
provision requiring that the construction of transit 
facilities under municipal agreement shall begin 
within a specified period from the date of the 
agreement does not apply where the municipality 
undertakes the construction.^® 

Freight terminaL The construction of an inland 
terminal building, only part of which is to be used 
as a freight terminal, the remainder to be rented 
for revenue, has been held proper under governing 
legislation.®® 

Radio broadcasting station, A municipality has 
power to construct and maintain a radio broadcast¬ 
ing station for use of its various departments of 
government in the conduct of its business.®^ In in¬ 
terpreting a statutory provision relating to the es¬ 
tablishment, operation, and maintenance of a radio 
broadcasting station, the court may consider the 
predecessor of the provision, where the provision is 
part of a codification and restatement of laws ap¬ 
plicable to the municipality, and not a new enact¬ 
ment.®® 


Ass'll V. City of Rockford. 185 N.B. 
623, 352 111. 348. 

Neb.—^Nelson-Johnston & Doudna v. 
Metropolitan Utilities Diet.. 291 N. 
W. 558, 137 Neb 871. 

Governmental and private powers dls- 
tinfiruished see supra § 110. 

8. Ohio.—Travelers' Ins. Co. v. Vil¬ 

lage of Wadsworth. 142 N.E. 900, 
100 Ohio St. 440, 33 A.L.R. 711— 
Pierce v. City of Hamilton, 178 N. 
E. 432, 40 Ohio App. 338. I 

9. Neb.—Nelson-Johnston & Doudna 
V. Metropolitan Utilities Dlst.. '291 
N.W.558. 137 Neb. 871. 

Poweir to stil gas ap]>llaaioes is 
Implied.—Nelson-Johnston & Doudna 
V. Metropolitan Utilities Dlst., su¬ 
pra. 

10. Mass.—Hodgman v. City of 
Taunton, 80 N.E.2d 81, 828 Mass. 
79. 

11« Paw—Bally v. Philadelphia, 39 A. 


494, 184 Fa. 594, 63 Am.S.R. 812, 39 
L..R.A. 887. 

N.Td—^Robla Holding Corpora¬ 
tion V. Walker, 239 N.T.S. 659, 136 
Misc. 358, affirmed 246 N.Y.S. 210, 
230 App.Dlv. 666, affirmed 178 N.E. 
747, 257 N.T. 481. 

44 G.J. p 180 notes 22—24. 

Underground railroad see Infra i 
1064. 

Shelter txom ioe and snow 
A city constructing a subway 
across a street for pedestrian travel 
has the power to protect the entrance 
and stairway against snow and ice by 
providing proper shelter.—^Randall v. 
City of Milwaukee, 249 N.W. 73, 212 
Wis. 874. 

13. Wis.—^Robia Holding Corpora¬ 
tion V. Walker, supra. 

14. Pa.—O'Brien v. Brie City, 7 Pa. 

Dlst. 491, 20 Pa.Co. 887. | 
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15. Colo.—^Moffat V. Denver, 143 P. 
677, 57 Colo. 473. 

16. Colo.—^Mofita.t V. Denver, supra. 

17. Cal.—^Larsen v. San Francisco, 
186 P. 767, 182 Cal. 1. 

44 C.J. p 180 note 29. 

18. Mass.—^Burnham v. Mayor and 
Aldermen of Beverly, 35 N.E. 2d 242, 
309 Mass. 888, 136 A.L.R. 750. 

16- Pa.—City Club of Philadelphia v. 
Public Service Commission, 92 Pa. 
Super. 219. 

SO, N.T.—^Bush Terminal Co. v. City 
of New York, 26 N.E.2d 269, 282 
N.T. 806. 

31. N.T.—Fletcher v. Hylan, 211 N. 
Y.S. 897, 135 Mlso. 489. 

88. N.Y.—^Liewls V. La Ouardia, 14 
N.Y.S.2d 468, 172 Mlsc. 82, affirmed 
14 N.T.S.2d 991, 268 App.Div. 713, 
affirmed 27 N.E.2d 44, '282 N.Y. 767. 
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li. Snsses; Taxis 

Unless duly authorized by the state, municipal cor¬ 
porations cannot operate busses or taxis. In operatina a 
bus line a city acts In a proprietary or private, and not 
a governmental, capacity. 

Unless duly authorized by the state, municipal 
corporations have no power to operate bus or stage 
lines23 or taxis,34 and the power cannot be implied 
from the provisions of a statute conferring on a 
city the power to adopt local laws in relation to its 
affairs,35 from a home-rule act empowering a city 
to “regulate, manage and control its property and 
local affairs,”36 or from the power to acquire and 
operate electric or other railways ;37 and the fact 
that the street car service is in a permanent con¬ 
dition of inadequacy does not authorize the corpo¬ 
ration to operate such line.33 Likewise, the mu¬ 
nicipal corporation may not avail itself of a decla¬ 
ration of the legislature that an emergency exists 
with respect to the transit situation of the munici¬ 
pality as a whole where the application of the rem¬ 
edy is not conferred on it.39 In determining a mu¬ 
nicipal right to operate a bus line, the court will as¬ 
sume that the municipality will exercise the power 
fairly and in accordance with the purpose of the 
enabling statutes,3 5 and not that it will misuse the 
power by giving transportation free:*! 

Although authorized to become a common car¬ 


rier, a city has no right to operate bus lines with¬ 
out complying with the provisions of the general 
laws of the state regulating such operation ;33 and 
it has been held that, without such compliance, the 
city is not authorized to provide for the installa¬ 
tion and operation of busses on established routes, 
even if an emergency exists.*® 

Business enterprise. A city, in operating a bus 
line, has been held not to be exercising any political 
or governmental power,*4 but to be engaged in a 
purely business enterprise for hire,** or in a propri¬ 
etary, or private, and not a governmental, func¬ 
tion,*® so that it is governed by the same rules 
which govern a private person or business corpo¬ 
ration in like circumstances.*^ 

c. Railroads 

Unless restrained by the constitution, the state may 
empower municipalltlee to construct, own, or operate 
railroads, Including elevated, street or surface, and un¬ 
derground railways. In so doing, a municipal corpora¬ 
tion acts In Its proprietary or private, and not In Its 
governmental, capacity. 

In the absence of constitutional restraint,** the 
state may delegate to municipal corporations the 
power to construct, maintain, own, or operate rail¬ 
roads,** including elevated,^* surface or street,^! 


S3. N.Y.—Clark v. La Guardla, 281 
N.T.S. 64, 245 App.Dlv. 325. 

44 C.J. p 180 note 3S. 

Bus lines beyond boundary of mu¬ 
nicipality see Infra S 1069. 

84. Neb.—Coyne v. City of O'Neill, 
298 N.W. 647, 139 Neb. 686. 

85. N.Y.—Clark v. La Guardla, 281 
N.Y.S. 64, 245 App.Dlv. 326—Browne 
V. New York, 211 N.Y.S. 306, 218 
App.Dlv. 206, affirmed 149 N.E. 
211, 241 N.Y. 96. 

86;. N.Y.—^Brooklyn City R. Co. v. 
WhSLlen, 183 N.Y.S. 283. 191 APP. 
Dlv. 787. 

44 C.J. p 181 note 88. 

87. Wash.—Woodward v. Seattle, 248 
P. 78, 140 Wash. 83. 

44 GJ. p 181 note 89. 

Pallure to adopt charter 

Statutory authority to operate 
•'street railway" was Insufficient to 
authorize city to own and operate 
motorbusses as a common carrier 
within city where It did not adopt 
charter for local government in com¬ 
pliance with constitutional amend¬ 
ment grlvlner cities power to famish 
all local public services.—^Utah Rapid 
Transit Co. v. Offden City, 58 P.2d 1, 
89 Utah 646. 

88. N.Y.—^Brooklyn City R. Co. v. 
Whalen. 182 N.Y.S. 283, 191 App. 
Dlv. 737. 

44 C.J. p 181 note 40.' I 


89. N.Y.—Huff V. New York, 195 N. 
Y.S. 257. 202 App.Dlv. 425. 

44 C.J. p 181 note 40. 

sa Cal.—City of Mill Valley v. Sax¬ 
ton, 106 P.2d 455, 41 CalApp.2d 
290. 

31. Cal.—City of Mill Valley v. Sax¬ 
ton, supra. 

88. N.Y.—Klngsbridge R. Co. v. New 
York. 198 N.Y.S. 186, 204 App Div. 
369—Brooklyn City R. Co. v. Wha¬ 
len, 181 N.Y.S. 208, 191 App.Dlv. 
787, affirmed 128 N.E. 216, 239 N. 
Y. 670. 

33. N.Y.—EUngsbridge R. Co. v. New 
York, 198 N.Y.S. 136, 204 App.Div. 
369. 

44 GJ. p 181 note 42. 

34. Mich.—Borskl v. City of Wake¬ 
field, 216 N.W. 19, 239 Mich. 656. 

36. Mich.—Borskl v. City of Wake¬ 
field, supra. 

86. Ohio.—^Zangerle v. City of Cleve¬ 
land, Division of Municipal Transp., 
61 N.E.2d 720, 146 Ohio St. 347— 
Cleveland R. Co. v. Village of 
North Olmsted, 198 N.E. 41. 180 
Ohio St. 144, 101 A.L.R. 426— 
City of Cleveland v. Division 268 
of Amalgamated Ass'n of St., Elec. 
Ry. & Motor Coach Emp. of Ameri¬ 
ca, 16 Ohio Supp. 76. 

Public utilities generally see supra | 
i 1050 b. I 


37- Mich.—Borskl v. City of Wake¬ 
field. 216 N.W^ 19, 289 Mich. 656. 
33. Ohio.—Taylor v. Rose County. 23 
Ohio St. 22. 

39. N.Y.—Sun Printing, etc., Assoc, 
v. New York, 46 N.E. 499, 152 N. 
Y. 257, 37 L.RA. 788. 

43 GJ. p 183 note 12 [aL p 282 note 
73 [e], p 431 note 65—44 C.J. p 
181 note 43. 

4a Ill.—^Barsaloux v. Chicago. 92 N. 
E. 526. 245 lU. 698, 19 Ann.Cas. 
255. 

41. Ill.—Lobdell v. Chicago, 81 N.E. 
854, 227 Ill. 218. 

43 C.J. p 435 note 80—44 C.J. p 181 
note 45. 

Construction, aoqulsltion. and opera¬ 
tion of street railroads by munici¬ 
palities generally see the C.J.S. 
title Street Railroads 5§ 841-344, 
also 60 C.J. p 659 note 11-p 662 
note 68. 

AuthozlzatioiL by ooastltutloiL 
Mich.—Gleveland v. City of Detroit, 
33 N.W.2d 747, 822 Mich, 172. 
Aotloii held valid 

Council's action in directing remov¬ 
al of municipal street railway tracks 
and subsequently ordering construc¬ 
tion of new line was held not ultra 
vires.—^Worden v. City of Detroit 216 
N.W. 461, 241 Mich. 139. 

Past that city had not aognlzsd fee 
to light of way purchased for munlcl- 
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and underground^^ railways; and this is true 
whether or not the proposed railroad is to be wholly 
within the boundaries of the city, if its operation is 
for the general welfare, health, or comfort of its 
citizens.^* The power must be exercised within the 
scope thereof.^4 

The term “city purpose” embraces a street rail- 
way,^6 a rapid transit railroad,^® and a subway 
transportation line>7 The operation of a munici¬ 
pally owned street railway by a city is a “municipal 
affair” within the rule that the city, under its char¬ 
ter, has autonomous rule with respect to municipal 
affairs.^® 

Acquisition; assumption of ownership. A mu¬ 
nicipal corporation may be authorized to assume 
the ownership of existing street railroads and tram¬ 
ways.^® It has been held that the acquisition of a 
street railway by a city can be made only under 
express authority from the state,®® although it has 
also been held that the authority to acquire “public 
utilities” may include street railways.®^ 

With respect to the right of initiative and refer¬ 
endum, an ordinance providing for the purchase of 
a street car system and making provision for pay¬ 
ment has been held to be of a legislative charac¬ 
ter;®* other ordinances dealing with the provision 


of transportation facilities by a municipality have 
been held not to be subject to referendum.®* 

Proprietary nature of power. In exercising the 
power to construct or operate a street or other rail¬ 
way, a municipality acts in its proprietary or pri¬ 
vate capacity and not in its governmental capacity 
or as a sovereign.®* 

Lease to private persons. An authority to im¬ 
prove streets does not authorize the laying by the 
city of street railroad tracks in its streets for the 
purpose of leasing them to private persons for the 
operation of a street railroad.®® The construction 
and ownership of street railway tracks by a city in 
its streets to be leased for revenue to a street rail¬ 
way company furnishing the equipment, power, etc., 
constitute a work of internal improvement, in which 
the city is prohibited from engaging by a consti¬ 
tutional provision declaring that the state shall not 
be a party to, or interested in, any work of internal 
improvement.®® 

d. Ferries 

A municipal corporation may acquire and operate a 
public ferry If authorized by the legislature, but not other¬ 
wise. 

The legislature may authorize a municipal corpo¬ 
ration to acquire and operate a public ferry ;®7 but 


pal street railway did not prevent 
construction of line.—Worden v. City 
of Detroit, supra. 

Bapld Transit Act apidlcable to sur¬ 
face B tm etTures 

N.T.—^New York & Queens Electric 
Light & Power Co. v. City of New 
York. 224 N.Y.S. 664. 221 AppDiv. 
544. 

40. N.Y.—Litchfield Constr. Co. v. 
New York. 155 N.E. 116, 244 N.Y. 
251. 

48 C.J. p 283 note 78—44 C.J. p 181 
note 46. 

43. Or.—Churchill v. Grants Pass. 
141 P. 164. 70 Or. 283. 

Improvements and works beyond 
boundary of municipality generally 
see infra § 1059. 

44. Ill.—^Lobdell V. Chicago. 81 N.E. 
S54. 227 Ill. 218. 

Scope of powers generally see supra 
S 115. 

45. N.Y.—Sun Printing, etc.. Assoc. 
V. New York. 46 N.E. 499, 162 N.Y. 
257. 37 L.R.A. 788. 

43 C.J. p 188 note 12 [a]. 

46. N.Y.—^Litchfield Constr. Co. v. 
New York, 165 N.E. 116, 244 N.Y. 
251. 

44 C.J. p 181 note 48 [a]. 

47. N.Y.—Admiral Realty Co. v. 
New York, 99 N.E. 241, .206 N.Y. 
no, 128, AjULCa8.1914A 1054. 


48, Cal.—^Mullins v. Henderson. 170 
P.2d 118, 75 Cal.App.2d 117. 

49. Ill.—Venner v. Chicago City R. 
Co., 8'6 N.E. 266, 236 Ill. 349. 

48 C.J. p 435 note 81, p 436 notes 82. 

88 . 

6a Or.—^Hunter v. Roseburg, 156 P. 

267, 157 P. 1065, 80 Or. 588. 

44 C.J. P 181 note 48. 

51. Cal.—^Platt V. San Francisco. 110 
P. 304. 168 Cal. 74. 

44 C.J. p 181 note 49. 

53. Wash.—State v. Kings County 
Super. Ct., 247 P. 4. 139 Wash. 282. 
Ordinances under Initiative and ref¬ 
erendum laws generally see supra 
§9 449-461. 

53. Wash.—Neils v. City of Seattle. 
63 P.2d 848. 185 Wash. 269. 

54. U.S.—J. B. McCrary Co. v. Town 
of Winnfleld, D.C.La.. 40 F.Supp. 
427. 

Colo.—Coxpiu Jtucis cited in. Watson 
V. City of Ft. Collins, 281 P. 355, 
357. 86 Colo. 305. 

La.—Davis v. N. O. Public Belt R. 
Co.. 99 So. 419. 155 La. 504, 81 A. 
L.R. 1303. 

N.Y.—^Evelyn Bldg. Corporation v. 
City of New York, 178 N.E. 771, 
267 N.Y. 501—^New York & Queens 
Electric Light & Power Co. v. City 
of New York, 224 N.Y.S. 564, 221 
App.Dlv. 544. 

Ohio.—State ex rel. Fdrchheimer v. 
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Le Blond. 140 N.B. 491. 108 Ohio fit 
41—City of Cleveland v. Division 
268 of Amalgamated Ass’n of St.. 
Elec. Ry. & Motor Coach Emp. of 
America, 15 Ohio Supp. 76. 

43 C.J. p 431 notes 66. 67—44 C.J. p 
181 note 60. 

“There can be little doubt that the 
transportation of persons or proper¬ 
ty from place to place by means of a 
transit system consisting of street 
railways and bus lines is In no sense 
a governmental function and where a 
municipality owns or operates such 
a system for the convenience of the 
public It is engaged In a private com¬ 
petitive business for profit, and while 
such property is publicly owned It is 
not used exclusively for a public pur¬ 
pose."—^Zangerle v. City of Cleve¬ 
land. Division of Municipal Transp., 
61 N.E.2d 720. 725. 145 Ohio St 347. 
Belt or terminal raUzoad 
La.—^Higginbotham v. Public Belt 
Railroad Commission, App., 18 lL So. 
65. rehearing denied 181 So. 221, 
affirmed 188 So. 895. 192 La. 525. 

55. Mich.—Bird v. Detroit, 111 N.W. 
860, 148 Mich. 71. 

5a Mich.—^Bird v. Detroit supra, 

44 ax P 181 note 62. 

57. Ala—Chamberlain v. Board of 
Com’rs of City of Mobile, 11 So.2d 
724, 243 Ala. 6162. 

Mass.—Attorney General y. Boston, 
123 Mass. 460. 
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without such authorization it has no right to do 
so.®8 

§ loss. Water Frontage, Landing, Wharves, 
and Docks 

a. In general 

b. Harbors; breakwaters 

a. In General 

Unless restrained by the constitution, the state may 
authorize municipal corporations bordering on navigable 
waters to build and operate public wharves, docks, and 
piers; without such authorization such a corporation gen¬ 
erally may not erect such structures or engage in wharf- 
Ing. 

In the absence of a constitutional inhibition,^^ 
the state may authorize municipal corporations bor¬ 
dering on navigable waters to build, maintain, and 
operate public wharves, docks, and piers;®® and a 
statute empowering a city to operate municipal 
docks and warehouses may authorize it to engage in 
the business of a common carrier in interstate com- 
merce.®^ It is generally held that a municipality 
may not erect wharves, docks or piers, or engage 
in wharfing unless authorized by charter or stat¬ 
ute expressly or by necessary implication ;®2 but a 
city will not be restrained from grading a street to 
a river merely because a wharf may be incidentally 


formed thereby.®® 

A city owning a public wharf has legislative and 
ministerial discretion as to the particular part of 
the wharf it will improve,®^ and need not improve 
the whole tract conveyed to it for a public wharf 
within any period of time ;®5 and the improvement 
or nonimprovement thereof does not affect the 
rights of any individual.®® A city has been held to 
have an absolute right to improve the water front 
for the benefit of navigation, free from any inter¬ 
ference by the riparian owner.®^ 

Necessary and implied powers, A statute au¬ 
thorizing municipalities to purchase, construct, or 
otherwise acquire, establish, and operate public 
wharves for the use of the municipality and the 
public has been held intended to confer on munici¬ 
palities all the powers necessary to enable them to 
exercise the express powers so granted,®® and those 
necessarily implied from the grant so conferred.®® 

As part of street Since the dedication of a 
street does not limit its use to the public to travel 
over it, as discussed in Dedication § 53, a city may 
maintain a wharf at the intersection of a street 
and a river.^® A public wharf on a navigable 
stream, connected with public streets and in a sense 
an extension of such streets, is in the eyes of the 


5& La.—^Sfillsapa v. Monroe, 87 La. 
Ann. 841. 

69u Mich.—Nlcholls v. Charlevoix 
Clr. Judsre, 120 N.W. 848, 156 Mich. 
455. 

44 G.J. p 182 note 56. 

Statutes held oonstitatloiial and vaL 
id 

<1) Statute authorlzlngr wharf im¬ 
provement districts.—Lambert v. 
Wharf Improvement Diet. No. 1 of 
Helena, 295 S.W. 730, 174 Ark. 478. 

(2) Act authorizing municipalities 
to purchase, establish, construct, and 
build barge terminals.—^Robinson v. 
Incorporated Town of De Vails Bluff, 
122 S.W.2d 662, 197 Ark. 891. 

601 . U.S.—^U. S. V. Certain Parcels of 
Land in Los Angeles County, D.C. 
Cal., 68 P.Supp. 175. 

Alaska—^E^mmer v. City of Juneau, 
9 Alaska 175. 

Fla.—^Trudnak v. Gustafson, 183 So. 
494, 133 Fla. 834. 

N.J.—^Easton, etc., R. Co. v. Central 
R. Co.. 19 A. 722, 52 N.J.Law 267. 
43 C.J. p 282 note 73 [g]—44 CJ. P 
182 note 56—68 C.J. P 205 note 66. 
Control, regulation, and use of water 
frontage, landings, docks, and 
wharves see infira 8S 1812-1817. 
Anthozizatton of pabllo body to aot 
for city 

The legislature had the power to' 
authorize' a city to construct and 
operate pier and the power to author^ ^ 


ize another public body or agency to 
do so on behalf of the city and with 
Its consent and financial assistance. 
—City of Camden v. South Jersey 
Port Commission, N.J.Super.Ch., 63 A. 
2d 652. 

ConstmotloiL on land leased from 
state 

Ala.—State ex rel. Radcliff v. City of 
Mobile, 156 So. 872, 229 Ala. 93. 
Harbor masters 

A statute authorizing a municipal¬ 
ity to construct wharves and docks Is 
not Intended to operate in conflict 
with the statutes relating to harbor 
masters for ports In general.—State 
ex rel. Watson v. Ettend, 11 So.2d 182, 
152 Fla. 74. 

Publio boat dock on park property 
Minn.—Nelson v. De Long, 7 N.W.2d 
842, 3>12 Minn. 426. 

Taoht basin 

Ela.—State v. City of Clearwater, 184 
So. 790, 185 Fla. 148. 

61. Fla.—State ex rel. Cummer v. 
Pace, 164 So. 723, 121 Fla 871, 102 
A.L.R. 748. 

Application of laws as to common 
carriers 

Statute will be presumed to have 
been intended to clothe city with all 
powers, and to circumscribe It by all 
limitations, applied by law to others 
engaged In same business, and ^o 
give shippers and consignees trans- 
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' acting interstate commerce through 
such municipal docfiiis and terminals 
right to rely on application of all 
laws applicable to common carriers 
In interstate transportation.—State 
ex rel. Cummer v. Pace, supra. 

62. Ark.—^Newport v. Batesvllle, 
etc., R. Co., 24 S.W. 427, 58 Ark. 
270. 

44 C J. P 182 notes 59, 60. 

Brection of pier held not anthozlaed 
Tex.—City of Galveston v. Mann, 148 
S.W.2d 1028, 135 Tex. 319. 

63. Ind.—Snyder v. Rockport, 6 Ind. 
237. 

64. Mo.—Hafner Mfg. Co. v. St. 
Louis, 172 S.W. 28, 362 Mo. 621. 

65. Mo.—^Hafner Mfg. Co. v. St. 
Louis, supra. 

66. Mo.—^Hafner Mfg. Co. v. St. 
Louis, supra. 

67. N.7.—Sage v. Mayor, etc., of 
City of New Toik, 47 N.B. 1096, 154 
N.7. 61. 88 L.R.A. 606, 61 Am.S.R. 
692—City of New York v. Swift & 
Co., 294 N.T.S. 209, d62 Mlsc. 681. 

68l Alaska.—Femmer v. City of 
Juneau. 9 Alaska 175. 

66i Alaska.—Femmer v. City of 
Juneau, supra. 

Tft Wash.—Chlopeck Fish Co. v. Se¬ 
attle, 117 P. 232, 64 Wash. 815. 

44 C.J. p 182 note 63. 
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law a public highway ;7i and the rights of the city 
in it are akin to its rights in respect of its streets.^^ 

Acquisition of land or property; purchase. 
While it has been held that a statutory power in a 
municipal corporation to construct wharv^es, docks, 
piers, etc., does not imply power to condemn for 
public use an existing private wharf,^3 it has also 
been held that a municipality has the power to ac¬ 
quire real estate for the purpose of establishing and 
maintaining wharves,and that, under a statute au¬ 
thorizing a municipality to establish wharves and 
docks, the power to purchase property and improve¬ 
ments for use in their establishment is not exclud¬ 
ed further, that a statute authorizing a munici¬ 
pality to acquire title to docks may confer power 
to purchase the interest of a private person in a 
wharf.A statute empowering municipalities to 
acquire land in fee simple for the establishment of 
municipal docks does not authorize the acquisition 
of land, for the construction of a harbor terminal, 
otherwise than in fee simple.77 

Alterations. An express authority to erect, re¬ 
pair, and regulate public wharves and docks im¬ 
plies a power to extend'^8 or diminish,^^ and under 

a power to make additions and alterations a mu¬ 
nicipal corporation may construct new docks.^^ 
An authority to enlarge slips contemplates their 
extension and not their widening.®^ However, it 
has been held that an authority to enlarge public 
slips does not authorize the making of a slip in the 
first instance. 33 It has been held that a municipal¬ 
ity has a general power to fill up a slip in the ex¬ 
tension of a street,33 although, on the contrary, it 
has been held that sudi power is not possessed un¬ 


der an authority to construct and keep in repair 
canals and slips for the accommodation of com¬ 
merce.®^ 

Delegation of power to private persons. A power 
given to a municipal common council to locate, con¬ 
struct, and maintain wharves does not authorize the 
council to grant a franchise to private persons to 
perform the acts35 and charge tolls for the use of 
the wharf.33 

b. Harbors; Breakwaters 

Power to erect wharves and docks does not Include 
power to create or Improve harbors, and power to build, 
own, and Improve the water front does not confer power 
to Improve the harbor by dredging, deepening, enlarging, 
or extending It; but In the exercise of Its general powers 
a municipal corporation may build a breakwater to pro¬ 
tect Its streets. 

The power of a municipal corporation to erect 
wharves and docks does not include the power to 
create or improve harbors ;37 and, conversely, the 
power to improve and maintain a harbor does not 
include the power to erect a dock to act as a break¬ 
water for the protection of riparian lands.83 The 
power to build, own, alter, and improve the water 
front does not confer the power to improve the har¬ 
bor by dredging, deepening, enlarging, or extending 
it.39 On the other hand, a municipal harbor devel¬ 
opment seems to be authorized by a constitutional 
provision conferring on municipalities the power to 
construct and maintain parks and other works which 
involve the public health and safety and it has 
been held that in the exercise of its general powers 
a municipality may build a breakwater to protect its 


71. Mo.—^Hafner Mfgr. Go. ▼. St 
liOula, 172 S.W. 28, 262 Mo. 621. 
73i Mo.—Hafner Mfsr. Go. v. St 
liouls, supra. 

44 CJ.P182 note«6. 

Use and regulation of streets see In¬ 
fra 66 1S63-1801. 

73. n.S.—^Madison v. Daley, G.G.Ind., 
58 F. 751. 

74L Mo.—Hafner v. St Louis, 61 8. 

W. 632, 161 Mo. 84. 

48 C J. p 1888 note 61. 

AouuisltioiL by giaiLl; or purobase 
Ala.—State ex ret RadcUfl v. Glty of 
Mobile, 155 So. 872, 229 Ala. 98. 

78. Fla^—Pensacola v. Bear, 91 So. 
860, 88 Fla. 484. 

Port flistiioft held authorized to 
purchase land for oonstmction of 
piers.—Trudnak v. Gustafson, 183 So. 
494, 183 IJBL 834. 

70L N.Tw-^-Beu V. New York, 79 N. 

Y.S. 347, 77 App.Dlv. 437. 

44 C.J. p* 182 note 68. 

77. N.J.—-Dows ▼. Board of Com'rs 


of City of Bayonne, 188 A. 509. 117 
N.J.Law 387. 

Baserratloa; rsvendoB of title 
Acquisition of land from railroad 
reaervlngr to railroad perpetual mon¬ 
opoly of transportation facilities on 
land conveyed with reversion of ti¬ 
tle in case of breach of reservation 
is not acquisition in fee simple.— 
Dows V. Board of Com'rs of City of 
Bayonne, supra. 

78L Mo.—Hannibal t. Wlnchell, 54 
Mo. 172. 

79. Mo.—Hannibal v. Wlnchell; su¬ 
pra. 

80. U.S.—Dyer v. Baltimore, C.C. 
Md., 140 F. 880, appeal dismissed 26 
S.Ct 769, 201 U.S. 660, 60 L.Fd. 
905. 

81. N.Td—^Thompson v. New Toric, 5 
N.Y.Super. 487, affirmed 11 N.T. 
115. 

88. N.T.—Yerplanck v. New Yoric. 2 
JEDdw. 220. 
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83. N.T.—New York v. Whitney, 7 
Barbw 486. 

44 C.J. p 182 note 77. 

8A IlL—^Ligare v. Chicago, 28 N.H. 
984, 189 la 46, 32 Am.8.R. 179. 

85. Alaska.—Conradt ▼. Miller, 2 
Alaska 488. 

Delegation of power generally see 
infra 6 1081. 

Grant of franchise generally see In¬ 
fra 6 1082. 

88i Alaska ,—Gonradt v. Miller, su¬ 
pra. 

87. Miss.—Spongier ▼. Trowbridge, 
62 Mias. 46. 

8a Wls.—^Boettger ▼. Two Rivers, 
144 N.W. 1097, 147 N.W. 66. 167 
Wls. 60. 

44 C.J. p 188 note 86. 

8a GaL—Long Beach ▼. Llsenby, 
106 P. 838, 176 Gal. 676. 

9a Mich.—Gilbert v. Traverse City, 
266 N.W. 685, 267 Mldh. 267. 

Parks see Infra | 1067* 
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streets,®! aldiough the power to construct a dock 
breakwater does not include the power to construct 
a commercial dock.®® 

Under appropriate constitutional, statutory, and 
charter permission, a municipal corporation has 
been held to have the power to acquire and main¬ 
tain such harbor improvements as warehouses.®® 

Port districts. The legislature may authorize the 
creation of port districts as municipal corporations 
with broad powers to acquire, maintain, and oper¬ 
ate a system of harbor improvements.®* 

§ 1056. Markets 

The right to establish and maintain public markets 
and market places Is an exercise of the police power of 
the states which may be delegated to municipal corpora¬ 
tions; and such corporations may exercise such power 
In the manner prescribed by statute, although they are not 
duty bound to maintain markets. 

The right to establish and maintain public mar¬ 
kets and market places is an exercise of the police 
• power of the states,®® and such power may be del¬ 
egated to municipal corporations.®® Thfe establish¬ 
ment of markets is a particularly appropriate sub¬ 
ject for municipal action,®^ and the exercise of mu¬ 
nicipal power in this respect, within the limits im¬ 
posed by constitutional and statutory provisions, has 
generally been sustained.®® This power may be ex¬ 
ercised either under statutory or charter provisions 
relating expressly to the establishment of markets,®® 


or the vending of meat and other commodities usu¬ 
ally sold at such places,! or tuider the general po¬ 
lice powers ordinarily possessed by municipal cor¬ 
porations.® The municipality may also have the 
power to provide for the establishment and opera¬ 
tion of public or quasi-public markets by a private 
corporation or individual,® although it may not au¬ 
thorize the erection of a building for such purpose 
in a public street without ascertaining the damag¬ 
es, if any, to surrounding property owners.* So, a 
public market may be the object of individual own¬ 
ership or lease, subject to municipal supervision and 
control.® 

The right to establish public markets may not be 
used to create a monopoly of the right to sell.® The 
power granted by statute must be exercised in the 
manner prescribed therein.^ Municipal corpora¬ 
tions are not duty bound to maintain markets® and 
may discontinue use of property as such, as dis¬ 
cussed infra § 1827. 

Definitions. A municipal market is a market con¬ 
ducted under municipal regulations for the sale of 
provisions;® and a ''public market” under a statute 
authorizing the establishment of such a market by 
a municipality is a place where the vendor of per¬ 
ishable products may resort for their sale or ex¬ 
change without fees or charges other than those 
necessary for the maintenance of the place.!® A 


91. wi8.— S£lUer v. Milwaukee. 14 
Wls. 642. 

9a. WlB.—^Boettger v. Two Rivers, 
144 N.W. 1097, 147 N.W. 66, 167 
Wls. 60. 

83. TT.S.—^n. fi. V. Certain Parcels of 
Land In Los Angeles County, D.G. 
Gal., 63 F.Supp. 176. 

8A Wash.—Paine v. Port of Seattle, 
126 P. 628, 127 P. 680. 70 Wash. 
294. 

96. Fla.—Jacksonville v. Lefdwlth, 7 
So. 836. 26 Fla. 163, 28 Ain.S.R. 
658, 9 L.R.A. 69. 

43 C.J. P 891 note 62. 

Regulation and use of property for 
markets and market places see In- 
fta 81 1824-1830. 

86, Ala.—^Ex parte Byrd, 4 So. 897, 
84 Ala. 17, 5 Am.S.R. 328. 

48 C.J. P 891 note 54. 

97. N.C.—Angelo v. City of Win¬ 
ston-Salem, 136 S.E. 489, 193 N.C. 
207, 62 A.L.R 668, affirmed 47 S.Ct. 
768, 274 n.S. 726, 71 L.Ed. 1829. 

48 C.J. p 891 note 66. 

98. Cal.—^Ez parte Anderson, 19 P. 
8d 1027, 180 Gal.App. 896. 

4Smlth V. Morgan, 1 N.T.S.2d 
968, 258 App.Dlv. 289. 


nreot of ordlnanoe 

Ordinance establishing open air 
market within the city had the same 
effect as a legislative enactment, 
within the jurisdictional limits of the 
olty.—Smith V. Morgan, supra. 

99. Conn.—State v. Cullum, 147 A. 
804, 110 Conn. 291. 

N.T.—Smith V. Morgan, 1 N.Y.S.2d 
968, 263 App.Div. 289. 

Pa.—City of Erie v. Baldwin, 7 A.2d 
484, 186 Pa.Super. 496. 

43 C.J. p 892 note 66. 

Authority to ''regulate^’ 

A charter provision under which a 
municipal corporation Is authorized 
merely to **regulate'* markets does 
not authorize the establishment of 
markets.—EZetohum v. Buffalo, 14 N. 
T. 866. 

1. Fla.—Jacksonville v. Ledwlth, 7 
So. 885, 26 Fla. 168, 23 Am.S.R 
658, 9 L.RJL 69. 

48 C.J. p 892 note 57. 

A Pa.—Easton City v. Measlnger, 42 
Pa.Co. 658. 

48 C-J. P 392 note 68. 

8. La.—City of New Orleans v. Fa¬ 
ber, 29 So. 607, 105 La. 208, 88 Am. 

S.R. 282, 63 L.RJL 165—New Pry- 
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tanla Market Ass'n v. Beoubay, 
App., 186 So. 681. 

Derived right 

The right to open and conduct a 
public market la usually derived from 
the municipal corporation within 
whose limits the market Is kept— 
Strickland v. Pennsylvania R Co., 26 
A. 4&1, 164 Fa. 848, 21 L.RA.. 224, 

A Wash.—Anderson v. Nichols, 278 
P. 161, 162 Wash. 316. 

6. Pa.—City of Erie v. Baldwin, 7 A. 
2d 484, 136 Pa.Super. 496. 

43 C.J. P 894 note 11. 

0L Fla.—Jacksonville v. Ledwlth, 7 
So. 886, 26 Fla. 163, 28 AjxlS.R 658, 

9 L.R.A. 69. 

7. Fla—Jacksonville v. Ledwith, su¬ 
pra. 

& Miss.—^Marshall v. Meridian, 60 
So. 185, 108 Miss. 206. 

9. Ohio.—Cincinnati v. Buckingham, 

10 Ohio 267. 

88 aJ. P 1259 note i66. 

10. Wash.—Anderson v. Nichols, 278 
P. 161, 152 Wash. 315. 

"Public niarket" defined generally see 
65 C.J.S. p 800 notes 26, 26. 

Booths not open to all 

Place where booths were not open 
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“market” has also been said to be a franchise or 
liberty by grant or prescription whereby a munici¬ 
pality is enabled to set up a place for buying and 
selling.ii 

§ 1057. Parks and Other Public Places 

a. In general 

b. Extent and limits of power 

c. Power of park board or commission¬ 

ers 

d. Acquisition of land 
a. Ill General 

A municipal corporation may, under express or Implied 
power, provide for and maintain parks and other public 
places; and the obligation to acquire parks may, under 
some authorities, be imposed on a municipal corporation 
by the legislature. 

A municipal corporation may, under express or 
implied power to do so, provide for and maintain 
parks and other public places.12 A municipality, 
under its powers in respect of its streets and side¬ 
walks, has power to set aside portions of its streets 
or sidewalks for the construction of boulevards, 


grass plots, or other purposes, useful or ornamental 
only, and to protect such portions from the en¬ 
croachments of travel.15 

The general rule as to parks, playgrounds, and 
swimming pools has been said to place their oper¬ 
ation in the category of governmental activity by 
the municipality,^^ and the procuring^S or mainte- 
nance^® of parks by a municipality has been held a 
governmental function. By other authority, a mu¬ 
nicipality, in maintaining public parks, has been 
held to act in a proprietary or private, and not a 
governmental, capacity.^^ 

An ordinance setting aside property for park 
purposes may be revoked where the municipality 
has done nothing further and neither third per¬ 
sons nor the public generally have exercised any 
rights in connection therewith.^® 

Improvements to parks have been held to be 
within a statutory definition of “public works proj¬ 
ect” as used in a statute empowering a municipality 
to improve any public works project within the lim- , 
its of the municipality.!® 


to every vendor of perishable prod¬ 
ucts who might desire to use them 
was not ^public maiicet."—Anderson 
V, Nichols, supnu 

11. Ill.—Caldwell v. Alton, 33 Ill. 
416, 75 Am.D. 282. 

38 CJ. p 1259 note 64. 

Ghnuit In charter 

The right granted to a city by Its 
charter, to maintain a market, has 
been held to be a franchise.—^Tag^ 
gart V. Detroit, 88 N.W. 714. 71 Mich. 
92—26 CJ. p 1015 note 13. 

12. Ark.—^Ragsdale v. Hargraves, 
129 S.W.2d 967, 198 Ark. 614, 123 
AIi.R. 998. 

Mich.—Gilbert v. Traverse City, 266 
N.W. 586, 267 Mich. 267. 

Okl.—Ruth V. Oklahoma City, 287 P. 
406, 1143 Okl. 62. 

Parks beyond boundary of municipal¬ 
ity see infra 9 1059 d. 

Torts in connection with parks, play¬ 
grounds, public squares, and com¬ 
mons see supra 9 907. 

Use and regulation of public parks, 
squares, and places see infra 99 
1818 - 1828 . 

Ettatutas held oonstltatioiLal 

(1) In general.—State ex rel. Zoo- 
lo^cal Board of Control v. City of 
St. Louis. 1 S.W.2d 1021, 818 Mo. 910. 

(2) A statute conferring powers on 
a city located on or near the ocean 
to lay out parks, and to make use 
of the land below the high-water 
mark without compensation, is not 
unconstitutional, as stripping the 
owner of his property without com¬ 
pensation, since he has no property 
in lands below high-water mark ex¬ 
cept such as he derives from the 


statute.—Seaside Realty, etc., Co. v. 
Atlantic City, 64 A. 1081, 74 N.J.Law 
178, affirmed 71 A. 913, 76 N.J.Law 
819. 

Zoologioal parks 

Mo.—State ex rel. Zoological Board 
of Control v. City of St Louis, 1 
8.W.2d 1021, 818 Mo. 910. 

Power to establish or Improve pnb- 
Uo grounds includes parks.—^Lloyd v. 
City of Great Falls, 86 P.2d 895. 107 
Mont. 442. 

BeoreatlOB park for colored oltlsens 
was held authorized.—^Page v. Com¬ 
monwealth, 160 S.Ei. 88, 167 Va. 325. 
Gave as pleasure resort 
While a municipality may own and 
maintain a cave as a public resort 
under proper authority or circum¬ 
stances of fact, a cave as a pleasure 
resort, in nature, is not an ordinary 
and necessary incident of municipal 
life.—^Ft Payne Co. v. City of Ft. 
Payne, 114 So. 63, 216 Ala. 579. 

13. Okl.—Normcin Milling, etc., Co. 

V. Bethurem, 139 P. 830, 41 Okl. 
735, 61 L.RA.,N.S.. 1082. 

44 C.J. p 183 note 96. 

14. U.S.—^Lawrence v. Hancock, D.C. 

W. Va., 76 F.Supp. 1004. 

Powers as governmental or municipal 
generally see supra 9 HO. 
proprietary or governmental capacity 
as affecting tort liability see supra 
9 907. 

XieglBlatlve or administratlvo oapaoL- 
ty 

A village council acted In legisla¬ 
tive or governmental capacity in es¬ 
tablishing a park and creating park 
system, but in admmistrative capacl- 
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ty in accepting land and money for 
park purposes and was accountable to 
Judicial authority when acting in an 
administrative capacity If it perpe¬ 
trated fraud or injustice under color 
of Its office.—^Village of Gates Mills 
V. Board of Park Com'rs of Cleve¬ 
land Metropolitan Park Dlst., 17 Ohio 
Supp. 28, appeal dismissed 72 N.B.2d 
266. a40 Ohio St 7. 

Subjeetlon to Inquiry by court 
Ordinances establishing a paiic 
system are not subject to Inquiry by 
court in suit by village to enjoin ap¬ 
propriation of land by i>ark district. 
—^Village of Gates Mills v. Board of 
Park Com'rs of Cleveland Metropoli¬ 
tan Park Dlst., supra. 

15. Ky.—City of Louisville v. Plrtle, 
180 S.W.2d 808, 297 Ky. 558. 

16- Ky.—^Board of Park Com’rs of 
Ashland v. Shanklin, 199 S.W.2d 
721, 304 Ky. 43—City of Louisville 
V. Pirtle, 180 S.W.2d 803, 297 Ky. 
663 . 

17. Okl.—Oklahoma City v. Pratt, 95 
P.2d 596, 185 Okl. 637—Oklahoma 
City V. State Industrial Commis¬ 
sion, 298 P. B77, 147 Okl. 261—City 
of Sapulpa V. Toung, 296 P. 418. 
147 Okl. 179. 

1& Ark.—Lester v. Walker, 9 S.W. 
2d 328, 177 Ark. 1097. 

OrdinaBce aicthorlzing sale of prop¬ 
erty repealed previous ordinance set¬ 
ting aside property for park purpos¬ 
es.—^Lester v. Walker, supra. 

19. Md.—^Mayor and City Council of 
Havre de Grace v. Maxa» 9 Au2d 
236, 177 Md. 168. 
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Imposition of liability; initiative and referendum. 
Under some authorities, the legislature may com¬ 
pel a municipality, at its own expense, to acquire 
a park or park system ;20 but it has also been held 
that a municipality has the right to decide for itself 
on the purchase of a public park^i and whether it 
will pay for public parks which it has not volunta¬ 
rily purchased.22 

With respect to the exercise of the right of initia¬ 
tive and referendum, an ordinance establishing a 
park has been held to be of a legislative charac- 
ter.28 

b. Extent and Limits of Power 

The power of a municipal corporation to eatabllah and 
maintain public parka ahould be liberally conatrued; 
such power has been held to extend to golf courses, play¬ 
grounds, swimming pools, and bathing beaches, but not, 
except where there Is express authority, to tourist camps. 

The power of a municipal corporation to acquire 
land for and to establish and maintain a public 
park should be liberally construed^^ in order that 
its beneficial influence may not be impeded.^^ How¬ 
ever, in a statute authorizing the establishment of 
a public park or square for the erection of a sol¬ 
dier’s monument or for “other public purposes,** 
the quoted phrase has been held to refer to a pur¬ 
pose ejusdem generis with the purpose specifically 
mentioned,26 so that it does not authorize the taking 
of land for the general purposes of a park.27 The 
statutory power of municipal corporations to regu¬ 
late and control the grading, construction, and re¬ 
pair of streets and sidewalks cannot, in the absence 
of statutory authority, be extended to include a park 
or parkway within a municipality.28 

Golf course. Power to acquire and maintain 
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parks includes the authority to acquire and main¬ 
tain a golf course for public use.29 

Playgrounds, The establishment of playgrounds 
is a park purpose within a statute authorizing the 
organization of park districts ;20 so, power to ac¬ 
quire and maintain parks includes authority to de¬ 
vote part of a park to a children’s playground.*^ 

Restaurant. A park district, created a special 
municipal corporation by statute, has no power to 
operate a public restaurant®* 

Swimming pool or beach. The construction of a 
swimming pool in a public park is a “public im¬ 
provement,**®® and comes within the proper and le¬ 
gitimate uses for which public parks are created.®^ 
So, statutory authority to a municipality to main¬ 
tain parks includes the authority to maintain swim¬ 
ming pools therein,®® and a swimming pool is with¬ 
in a statute conferring on certain municipalities the 
power to acquire and own lands for the purpose of 
establishing parks, etc., and for any other pur¬ 
poses.®® A natatorium®7 or a bathing pool and 
slide,®® owned and operated by a municipality, 
which charges fees for the use thereof, is a “pub¬ 
lic utility,’’ within a statute authorizing the mu¬ 
nicipality to own, maintain, and operate a “public 
utility.” A bathing beach for colored citizens has 
been held within a statute authorizing the estab¬ 
lishment of a system of public recreation and play¬ 
grounds.®® 

Tourist camp. Authority to establish a public 
park does not include a tourist camp;^® but a mu¬ 
nicipality may be expressly authorized by statute to 
maintain a municipal tourist camp in a city park.*^^ 

Erection of buddings. Under a power to improve 
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20. Md.—^Baltimore v. Reitz, 60 Md. 
674. 

43 C.J. p 283 note 81. 

21. Mlcb.—^People v. Detroit, 28 
Mich. 228, 16 Am.R. 202. 

43 G.J. p 277 note 2, p 284 note 98 
[c]. 

22. Mich.—^People ▼. Detroit, supra. 

23. Colo.—^People v. Graham, 203 P. 
277, 70 Colo. 609. 

43 C.J. p 685 note 17. 

Ordinajices under initiative and ref¬ 
erendum laws generally see supra 
S§ 449-161. 

Ill.—^People v. Ennis, 59 N.E. 
236, 188 Ill. 630. 

44 C.J. p 184 note 9. 

*'Where the land has been dedicat¬ 
ed to public use as a park by private 
grant with conditions annexed, the 
conditions must be complied with; 
but where purchased or condemned 
by the municipality greater liberality 
of construction is allowed.”—Aguam- 


sl Land Co. v. City of Cape Girar¬ 
deau. 142 S.W.2d 882, 885, 346 Mo. 
624. 

25. R.I.—In re Opinion of Justices, 
83 A. 3, 34 R.1.191. 

44 C.J. p 184 note 10. 

20. Vt.—^Lorenz v. Campbell. 8 A.2d 
548, 110 Vt 200. 

87. Vt.—^Lorenz v. Campbell, supra. 

88L E^a.—City of Miami Beach v. 
Quinn, 6 So.2d 693, 149 Fla. 326. 

29L Fla.—Bolick v. State, 117 So. 
887, 95 Fla. 982. 

Iowa.—Golf View Realty Co. v. Sioux 
City, 269 N.W. 451, 232 Iowa 433. 
Minn—Booth v. Minneapolis, 208 N. 

W. *625, 168 Minn. 223. 

Pa.—City of New Castle v. Lawrence 
County. 44 A.2d 589. 853 Pa. 175. 

30l Ill.—^Decatur Park Dlst. v. Beck¬ 
er, 14 N.E.2d 490, 368 IlL 442. 

31. CaL—^Law v. San Francisco, 77 
P. a014,144 CaL 884. 
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38. Wash.—State v. Metropolitan 
Park Dlst, 171 P. 254, 100 Wash. 
449. 

33. Kan.—Smith v. Fuest, 268 P. 
1069. 126 Ean. 341. 

34. Ean.—Smith v. Fuest supra. 

35. Md.—^Mayor and City Council of 
Baltimore City v. State, for Use of 
Blueford, 196 A. 671, 173 Md. 267. 

38. Mo.—Thayer v. City of St Jo¬ 
seph. 64 S.W.2d 442, 227 Mo.App. 
623. 

37. Tex.—^Belton v. Harris Trust 
etc., Bank, Clv.ApP., 273 S.W. 914. 

3R Tex.—^Belton v. Ellis, ClvJLpp., 
254 S.W. 1033. 

38. Va.—Page v. Commonwealth, 
160 S.E. 83, 167 Va. 826. 

40L Mo.—Kennedy v. Nevada, 281 S. 

W. 56. 222 Mo.App. 469. 

44 C.J. p 184 note 17. 

41. Kan.—State v. Dodge City, 255 
P. 387, 123 Kan. 316. 
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public parks, buildings for public purposes may be 
erected in a park;42 but a statutory authority to 
erect buildings in parks must not be exercised in 
such manner as to create a nuisance.^^ 

Other purposes and facilities which have been 
held to be within the contemplation of statutes au¬ 
thorizing the acquisition of property for public 
parks and squares include baseball and football 
fields,a track and other facilities for horse rac- 
ing,^^ and a large arena building adapted to pub¬ 
lic speaking, theatrical and musical entertainments, 
dances, and indoor athletics, and containing a hall 
to accommodate smaller gatherings, banquets, and 
exhibits of various kinds.'*® The building of a cy- 
clorama, museum, and similar quarters for the hous- 
mg of the cyclorama picture and such collections 
suitable for a museum as the municipality may have, 
or which may be donated for such purposes, is a 
public or governmental function.*7 Authority to 
erect and maintain a boat dock on park lands ad¬ 
jacent to navigable waters as a reasonable means 
for the use and enjoyment of the park and adja¬ 
cent -waters is implied in the powder to establish and 
improve parks.*® 

c. Power of Park Board or Commissioners 

The power of park boards or commlsslonera haa been 
upheld as to various acts Involving the acqulaltfon of 
land or the taking of streets for municipal park purposes. 

The broad language of a statute authorizing a 
board of park commissioners of a municipal cor¬ 
poration to acquire land for park purposes may be 
such as to vest in them a wide and full discre¬ 
tion,*® subject to court review only when mani¬ 
festly and clearly abused.®® Where all the terri¬ 
tory in the vicinity of a boulevard has been con¬ 


nected with a park by the boulevard, the park com¬ 
missioners by taking over such boulevard do not 
exhaust their power to connect other parts of the 
city with the park or its boulevards and the pow¬ 
er to connect any public park, boulevard, or drive¬ 
way under their control with any part of any in¬ 
corporated city, by selecting and taking any con¬ 
necting street or streets leading to such park, is not 
exhausted by the taking of a street which connects 
the park with some one part or point in the city, 
but they may proceed further to connect any part 
of the city with any of the boulevards leading to 
such park.®® An ordinance transferring control of 
a municipal parkway to park commissioners with¬ 
out interfering with the authority of the depart¬ 
ment of public works to complete construction of 
street improvements does not render such improve¬ 
ments immune to changes by park commissioners.®® 

Although a statute vests in a municipal council 
exclusive power to construct roads, a park board 
having control and management of park property 
can determine whether a proposed road through a 
park is consistent with park purposes.®* 

A park board has been held authorized to deter¬ 
mine within fixed limits the amount of tax to be 
levied for park purposes,®® to recommend to the 
council plans for a municipal park system,®® and to 
take possession of land purchased by the municipal¬ 
ity on approval and execution of title by the mu¬ 
nicipal solicitor.®^ 

d. Acquisition of Land 

Under some authorities, municipal corporations have 
the general power to acquire land for establishing parks, 
and a grant of power to acquire land for municipal pur¬ 
poses or public functions includes parks; under others, 
such power must be expressly granted. 


42. X J.—^Ross V. Long Branch, 68 
A. 609. 73 N.J.Law 293. 

4a Cal.—Hassell v. City and Coun¬ 
ty of San fTanclsco, 78 P.3d 1021, 
11 Cal.2d 168. 

Exercise of power generally see in¬ 
fra 9§ 1062-1085. 

44. Mo.—Aquamsi LAnd Co. v. City 
of Cape Girardeau, 142 S.W.2d 3S2, 
346 Mo. 524. 

40. Mo.—^Aquamsi Land Co. v. City 
of Cape Girardeau, supra. 

46. Mo.—Aquamsi Land Co. v. City 
of Cape Girardeau, supra. 

47. Ga.—^McGlatchey v. Atlanta, 101 
S.B. 682, 149 Ga 648. 

48. Minn.—^N'elson v. De Long, 7 N. 
W.2d 342. 312 Minn. 426. 

Docks and wharves generally see su¬ 
pra S 1055. 

46. Tenn.—City of Nashville v. 
Vaughn, 14 S.W.2d 716, 158 Tenn. 
498. 


Powers and duties of park commis¬ 
sioners generally see supra S ^49. 

SeleotloxL of alley 

Under a statute authorizing the 
board of park commissioners to select 
streets and routes for boulevards, 
and to acquire land for parkways and 
boulevards, the board of park com¬ 
missioners may select an alley for a 
parkway.—Chaplin v. Kansas City, 
168 S.W. 763, 269 Mo. 479. 

TaUBg of street 

Under a power vested in park com¬ 
missioners to take a street for the 
purpose of connecting a public boule¬ 
vard or driveway with any park of 
the city or town within its jurisdic¬ 
tion. the board is not limited to the 
taking of a street connecting two 
parks. 

Ga.—^McClatchey v. Atlanta, 101 S.E. 
682. 149 Ga. 648. 

Maha.—Commonwealth v. Crownln- 
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shield, 72 N.R 963. 187 Mass. 221. 
68 LR.A. 245. 

50. Tenn.—City of Nashville v. 
Vaughn, 14 S.W.2d 716, 158 Tenn. 
498. 

6L Ill.—South Park Com’rs v. Il¬ 
linois Trust, etc.. Bank, 92 N.B. 
267, 245 111. 382. 

62. Ill.—South Park Com'rs v. Il¬ 
linois Trust, etc.. Bank, supra. 

63. Pa—^Pennsylvania Mut. Life 
Ins. Co. V. Cuyler, 129 A. 637, 288 
Pa 422. 

64. Cal.—Olmstead v. City of San 
Diego. 12 P.2d 22, 124 GaLApp. 14. 

5& Minn.—State v. West Duluth 
Land Co.. 78 N.W. 115, 75 Minn. 
456. 

6& Mo.—Kansas City v. Bacon, 48 
S.W. 860, 147 Mo. 259. 

67. R.I.—^Elcroyd v. Coggeshall. 41 
A. 260, 21 R.I. 1, 79 Ain.S.R. 74L 
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In general, municipal corporations have been held 
to have the power to acquire real estate for the pur¬ 
pose of establishing and maintaining parks and 
a grant of power to acquire land or property for 
municipal purposes®® or public functions®® has been 
held to include parks. Likewise, the term “city 
purpose” has been held to embrace the acquisition 
of land for a public park.®i Under other authority, 
the power of a municipality to acquire land for the 
establishment of a park or other public place must 
be expressly granted;®® and by construction of 
some statutes a village has no authority to purchase 
land for a park;®® nor may a municipal water board 
acquire land for that purpose.®^ 

Consideration. A municipality has been held em¬ 
powered to purchase land for park purposes at its 
fair-money value®® or to acquire it for other con¬ 
sideration that bears a reasonable relation to the 
value.®® 


The fee to the land may be purchased by a mu¬ 
nicipality authorized to take land for a park by 
purchase or otherwise,®^ and it is not limited to the 
purchase of an easement.®® 

For^n of conveyance; conditional gift. Property 
for municipal park purposes may be acquired by 
conveyances in whatever form the governing au¬ 
thorities deem wise, provided there is no reasonable 
ground for apprehending loss or waste of public 
funds resulting therefrom;®® so, the title is not re¬ 
quired to be unconditional and indefeasible with 
right of immediate public user,^® and the fact that 
the deeds do not convey unconditional titles in fee 
is not a ground for enjoining the transaction.^! 
The dedication may be made subject to reasonable 
conditions, not repugnant to the grant itself, wheth¬ 
er the lands are acquired by gift or by purchase.^® 

Parking lot. The acquisition and use of land for 


68, Pla.—Bollck v. State, 117 So. 
887, 95 Fla. 982. 

Iowa.—Gk)lf View Realty Co. v. Slouz 
City. 269 N.W. 451. 222 Iowa 438. 
N.J.—Wlilpple V. Teaneck Tp., 48 A. 
2d 288, 134 N.J.Law 498, reversed 
on other grounds 52 A.2d 44, 185 
N.J.Law 346. 

N.T.—Campbell v. Town of Hamburg, 
281 N.Y.S. 763, 166 Misc. 134. 

N.C.—Dudley v. City of Charlotte. 27 
S.S:.2d 732, 223 N.C. 688. 

Okl.—^Ruth V. Oklahoma City, 287 P. 

406. 143 Okl. 62, 2*66. 

Pa.—City of New Castle v. Lawrence 
County, 44 A.2d 689. 363 Pa. 176. 

43 C.J. p 1333 notes 62-64. 

Land beyond boundary of municipal¬ 
ity see Infra S 1069 d. 

A borough has the right to accept 
land for park purposes.—^Borough of 
Fenwick v. Town of Old Saybrook, 47 
A.2d 849, 133 Conn. 22. 

Devlss of laud subject to paymeut 
of annuity held acceptable .—Budd v. 
Budd, C.C.MO., 59 P. 736—43 C.J. P 
1387 note 12. 

arantaoB not deprived of Interests 
City taking possession of, and 
treating as public park, land set aside 
for walks and promenades by prior 
deeds, did not deprive grantees of 
their Interests therein.—Gund Realty 
Co. V. City of Cleveland, 160 NJSi. 101, 
26 Ohio App. 690. 

Privately constructed garden as park 
Where owner of land condemned 
by city for street Improvement exe¬ 
cuted deed conveying such land to 
city, which turned portion not used 
for street Improvement over to paik 
commissioner to be maintained as a 
public boulevard area and gave per¬ 
mission to private citizen to con¬ 
struct rock garden on such unused 
portion, the garden constituted a 
park within charter authorizing city 

68 C.J.S.—44 


to acquire lands for parks.—^Kendrick 
V. City of St. Paul, 6 N.W.2d 449, 213 
Minn. 283. 

Pee from city for parkway 

Metropolitan district commission 
was held authorized to take land in 
fee from city for purpose of con¬ 
structing parkway.—^Merrymount v. 
Metropolitan Dist. Commission, 172 
N.B. 593, 272 Mass. 467. 

68. Cal—Oakland v. Thompson. 91 
P. 387, 161 Cal. 572. 

60L Minn.—^Booth v. Minneapolis. 

308 N.W. 626, 163 Minn. 223. 

44 C.J. p 183 note 6. 

61. Ky.—^Lexington v. Kentucky 
Chautauqua Assembly, 71 S.W. 943, 
114 Ky. 781, 24 Ky.L. 1568. 

68 . Peu—^Meadville v. Roudebush, 20 
Pa.Dlst. 602. 

44 C.J. p 183 note 7. 

63. Mo.—Vaughn v. Greencastle, 78 
S.W. 60, 104 MoA.pp. 206. 

64. Pa.—Graeff v. Felix, 24 P 0 ..C 0 . 
667. 

66. N.J.—^Whipple V. Teaneck Tp., 48 
A.2d 288, 134 N.J.Law 498. reversed 
on other grounds 62 A.2d 44, 136 
NJ.Law 846. 

6A N.J.—-Whipple v. Teaneck Tp.. 
supra. 

67. Mass.—^Holt v. Somerville, 127 
Masa 408. 

ea. Mass.—^Holt V. Somerville, su¬ 
pra. 

69. N.C.—^Dudley v. City of Char¬ 
lotte. 27 S.K.2d 732, 223 N.C. 638. 

70. N.J.—^Whipple V. Teaneck Tp., 
48 A.2d 288, 134 N.J.Law 498, re¬ 
versed on other grounds 62 A.2d 44, 
136 N.J.Law 346. 

Bffeot of defeasanoa danse on laohes 
and Uxnitatioiis 

(1) Where municipal officer wrong- 
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fully Inserted a defeasance clause in 
deed to city for park, neither laches 
nor limitations began to run against 
city until officer's heirs instituted ac¬ 
tion to enforce such clause.—^Halll- 
day V. Norfolk & W. Ry. Co., Ohio 
App.. 62 N.E.2d 716. 

(2) Where consideration for writ-* 
ten contract executed In 1912, provid¬ 
ing that riparian owners should con¬ 
vey submerged lands to park com¬ 
missioners on expressed condition 
that a parkway be constructed con¬ 
forming to a specified plan, fkiled 
when commissioners In 1931 adopted 
an entirely different plan for pro¬ 
posed Improvement prejudicial to 
grrantors, suit by grrantors* successors 
In title to rescind contract, which was 
commenced in 1937, was not barred 
by "laches", notwithstanding gran¬ 
tors or successors In title had not at¬ 
tempted to prevent earlier departures 
from plan referred to In contract, 
consisting In work done more than a 
mile from lands covered by contract 
and not injurious to grantors or suc¬ 
cessors.—Wall V. Chicago Park Dlst, 
87 N.B.2d 762, 378 Ill. 81. 

7L N.C.—^Dudley v. City of Char¬ 
lotte, 27 S.K2d 732. 223 N.C. 638. 
72. N.J.—Whipple v. Teaneck Tp., 
48 A.2d 288, 134 N.J.Law 498. re¬ 
versed on other grounds 62 A.2d 44, 
136 N.J.Law 346. 

Condltlong held not mizeasoiLabla 
A grift of land to a municipality for 
park or recreational purposes is not 
unduly restricted, or Invalidated, by 
conditions that no bathhouses, and 
no buildings In excess of one story, 
shall be erected, that food, drink, or 
refreshments shall not be sold, and 
that camping or picnicking shall not 
be permitted.—^Borough of Fenwick 
V. Town of Old Saybrook; 47 A.2d 
849, 133 Conn. 22. 
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a municipal parking lot for automobiles are a “mu¬ 
nicipal purpose” within a statute authorizing cer¬ 
tain municipalities to purchase or condemn realty 
needed for municipal purposes.^® 

§ 1058. Airports 

Constitutional, statutory, or charter provisions may 
authorize the establishment, construction, acquisition, or 
maintenance of airports by municipal corporations. 

The establishment, construction, acquisition, or 
maintenance of airports by municipal corporations 
has been authorized by constitutional,statutory, 
or charter?® provisions; and a municipality may be 
empowered by the language of its charter to estab¬ 
lish and maintain an airport, even though no spe¬ 
cific reference is made thereto.?® With respect to 
the grant of power to a municipality, the acquisi¬ 
tion, establishment, or maintenance of an airport 
is a municipal or city purpose,?? a public purpose,?® 
a public function,?® and a public enterprise, and not 
a purely commercial or industrial one.®® The fact 


that private airports may and do exist does not pre¬ 
vent the operation and supervision of a public air- 
port.®i 

Airports, airdromes, hangars, and landing and 
parking places for airplanes, and the acquisition of 
land for public airports, are discussed in Aerial 
Navigation §§ 35-^7. 

TJie extension or enlargement of an airport after 
its original construction is authorized by necessary 
implication of a statute granting cities the right to 
erect airports.®® 

§ 1059. Improvements and Works beyond 
Boundary of Municipality 

a. In general 

b. Highways and streets; bridges 

c. Lighting; gas 

d. Parks 

e. Sewers; drains 

f. Waterworks 


73. Ky.—jUiller v- City of George¬ 
town, 191 S.W.2d 403. SOI Ky. 241. 

74. Ark.—^Ragsdale v. Hargraves, 
129 SW.2d 967, 198 Aric. 614. 123 
A.Ii.R. 993. 

''Airport" defined see Aerial Naviga¬ 
tion § 2. 

Airports beyond boundary of munici¬ 
pality see infra § 1059 a. 

Airport as pnblio ntUity 

(1) An airport is a "public utility” 
within constitutional grant to mu¬ 
nicipalities of right to own and oper¬ 
ate public utilities.—State ez . rel. 
Helsel V. Board of Com'rs of Cuya¬ 
hoga, Gom.Pl., 79 N.E.2d 698, affirmed 
78 N.E.2d 694, 83 Ohio App. 388, ap¬ 
peal dismissed 79 NSlSd 911, 149 
Ohio fit. 583. 

(2) Airport as public utility gen¬ 
erally see Aenal Navigation § 37. 
Improvement undertaken by two 

cities 

The mere fact that two cities in¬ 
stead of one undertook the improve¬ 
ment did not violate constitution.— 
Ragsdale v. Hargraves. 129 fi.W.Zd 
967, 198 Ark. 614. il23 Ali.R. 993. 

75. Cal.—^Krenwinkle v. City of Los 
Angeles, 51 P.2d 1098, 4 Oal.2d 611. 

Mass.—^Burnham v. Mayor and Alder¬ 
men of Beverly, 36 N.B.2d 242, 309 
Mass. 388. 

N.T.—City of Albany v. Bol. 19 N.Y. 

S.2d 522. 173 Mlsc. 1047. 

Ohloj—City of Toledo v. Jenkins, 54 
N.S3.2d «66, 143 Ohio St. 141—fitate 
V. City of Cleveland, 160 N.S<. 241, 
26 Ohio App. 265. 

Okl.—City of Blackwell v. Lee, 62 
P.2d 1219. 178 OkL 338—Ruth v. 
Oklahoma City, 287 P. 406. 143 Okl. 
62. 266. 

Pa.—Wentz v. City of Philadelphia, 
161 A 883, SOa Pa. 261. 


Tenn.—^McLaughlin v. City of Chat¬ 
tanooga. 177 S.W.2d 823. 180 Tenn. 
688 . 

Tex.—^Moore v. Gordon. Civ.App., 122 
SW.2d 239, error dismissed. 

Wash.—State v. Clausen, 289 P. 61, 
157 Wash. 457. 

Authority given municipal body 

(1) Municipal authority to con¬ 
struct, maintain, and operate an air¬ 
port may be confided to a inuniclpal 
corporate authority created itor that 
purpose by appropriate legislative ac¬ 
tion.—Greensboro-High Point Air¬ 
port Authority v. Johnson. 36 S.H2d 
803, 226 N.C. 1. 

(2) The legislature has power to 
authorize park districts to operate 
airports.—^People ez rel. Ammann v. 
Wabash R. Co.. 62 N.E!.2d 819. 391 Ill. 
200 . 

<7oiinty and oitieB may lawfully Join 
in the construction and maintenance 
of ajQ airport if each of them is to be 
benefited by it.—Greensboro-High 
Point Airport Authority v. Johnson. 
36 S.&3d 803, 326 N.Q 1. 

76. Mo.—^Ennls v. Kansas City, 11 
S.W.3d 1054, 321 Mo. 636—Dysart 

V. City of St. Louia 11 S W.2d 1046, 
321 Mo. 514, 62 AL.R. 762. 

77- Mo,—^Ennls v. Kansas City, 11 S. 

W. 2d 1054, 321 Mo. 536—Dysart v. 
City of St. Louis. 11 S.W.2d 1046, 
821 Mo. 514. 62 AL.R. 762. 

legitimate muniolpal purpose 
Wash.—State v. Clausen, 289 P. 61. 
157 Wash. 457. 

ImpUoatioxL from legislative author- 
IzatioxL 

Fact that general assembly has au¬ 
thorized cities and towns generally 
to construct, operate, and maintain 
airports within five miles of their 

690 


boundaries makes their construction, 
operation, and maintenance within 
such limits a "municipal purpose" by 
necessary Implication.—City and 
County of Denver v. Board of Com’rs 
of Arapahoe County. 166 P.2d 101, 
118 Colo. 160. 

78L Mass.—^Burnham v. Mayor and 
Aldermen of Beverly, 35 NJ9S.2d 
242, 309 Mass. 388. 

Setermlnatioa of neoesBlty; dlsore- 
tiou 

(1) The court had no right to in¬ 
terfere with legislative determina¬ 
tion of municipal authorities that 
public necessity and convenience re¬ 
quired establishment of a municipal 
airport, provided purpose was a pub¬ 
lic one.—^Burnham v. Mayor and Al¬ 
dermen of Beverly, supra. 

(2) Determination of city council 
that establishment of a municipal 
airport was a necessity and for a 
public purpose was not an abuse of 
discretion, notwithstanding there 
were no public planes operating in 
and out of the city at the time.— 
City of Reldsvllle v. Slade, 29 fi.E.2d 
215, 224 N.C. 48. 

79. Pa.—Wentz v. City of Philadel¬ 
phia. 161 A 888, 301 Pa. 261. 

89. Cal.—E>enwlnkle v. City of Los 
Angeles, 61 P.2d 1098, 4 Cal.2d 611. 

81- Ill.—^People ez rel. Curren v. 
Wood, 62 N.E.2d 809, 391 111. 237, 
161 AL.R. 718. 

82. N.T.—City of Albany v. Bol, 19 
N.Y.S.2d 622. 628. 173 Mlsc. 1047. 
"The right to eztend is a necessary 
attribute to the original delegation 
of the legislative power of condem¬ 
nation-”—City of Albany v. Bol, su¬ 
pra. 
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a. In Groneral 

The constitution or a statute may authorize a mu¬ 
nicipal corporation to make or extend Improvement be¬ 
yond Its boundaries, and a municipal corporation Is gen¬ 
erally held to have no power to do so without express or 
Implied authorization. 

In accordance with the general rules as to ter¬ 
ritorial limitations on the exercise of the powers 
of a municipal corporation, as discussed supra § 141, 
it is generally held that a municipality has no power 
to make or extend improvements outside of its 
own limits unless authority to do so is conferred 
either expressly or by necessary and fair implica- 
tion.83 Such authority may be implied from a gen¬ 
eral power,84 and authority to act beyond its bound¬ 
aries is sometimes implied, as on grounds of spe¬ 
cial necessity.S'B Also, such authority may be 
granted a municipality by a provision of the state 
constitution and it is competent for the legis¬ 
lature, in the absence of, or subject to, constitu¬ 
tional restraint,87 to grant a municipality extrater¬ 


ritorial jurisdiction with respect to the making 
or extension of improvements,88 such as a pest- 
house,88 a railroad,®® a stadium,®! the straighten¬ 
ing, widening, and deepening of a creek,®® and 
the making of improvements within the corporate 
boundaries of another municipality.®® 

Improvement districts. It is not beyond the pow¬ 
er of the legislature to authorize the organiza¬ 
tion of an improvement district inside the city or 
town to make an improvement situated outside of 
the limits ;®4 but a statute providing for the for¬ 
mation of districts within municipalities for the 
acquisition or construction of public improvements 
“therein” denies power to construct or acquire such 
an improvement beyond the boundaries of the dis¬ 
trict.®® 

Airports. A municipality may be authorized 
by statute to acquire, construct, or maintain an 
airport outside the municipal limits,®® subject to 
the hazard of any legal defense that may be in- 


83. Ark.—^Arkansas Utilities Co. v. 
City of Paragould, 148 S.W.2d 11. 
200 Ark. 1061. 

Mont.—Corpus Juris gaoted in Han¬ 
sen V. City of Havre, 114 P.2d 1053, 
a068, 112 Mont. 201, 185 A.L.R. 
1278. 

44 C.J. p 184 notes 23. 24. 

City pnxposo as predominant 

When a city goes beyond the city 
limits, the purpose must be primarily 
for the city as distinguished from 
that of the public outside of it. and 
the work must show plainly the pre¬ 
dominance of that purpose.—Greaves 
V. Houlton Water Co.. 34 A.2d 693, 140 
Me. 168. 

84. Mont.—Corpus Juris guoted In 
Hansen v. City of Havre, 114 P.2d 
1053, 1058. 112 Mont 201. 186 A.L. 
R. 1278. 

44 C.J. p 185 note 34. 

85. Ill.—City of Naperville v. Wehr- 
le, 173 N.E. 165, 340 Ill. 679, 71 A.L. 
R. 535—^Village of Broadview v. 
Dlanlsh, 167 N.E. 106, 335 Ill. 299, 
appeal dismissed and certiorari de¬ 
nied Dlanlsh v. Village of Broad¬ 
view. 50 S.Ct 67. 280 U.S. 618, 74 
L.Ed. 588. 

Mont.—Corpus Juris guotad in Han¬ 
sen V. City of Havre, 114 P.2d 1053, 
1058, 112 Mont 201. 135 A.L.R. 
1278. 

44 C-J. P 1^4 note 25. 

BUmiiiAtlon of railroad crossings 
Ohio.—^Nelson v. Village of Oakwood, 
28 Ohio N.P.,N.S.. 143. 

86. Ohio.—^Pfau v. City of Cincinna¬ 
ti. 50 N.E.2d 172, 142 Ohio St 101 
—^Miller V. Village of Orrvllle. 192 
N.E. 474. 48 Ohio App. 87. 

Padaral constitution not violated 
Ohio.—Miller v. Village of Orrvllle, 
supra. 


87. Mont.—Corpus Jarls guotad In 
Hansen v. City of Havre. 114 P.2d 
1063, 1058. 112 Mont 201. 135 A.L. 
R. 1278. 

Ohio.—Miller v. Village of Orrville, 
192 N.E. 474, 48 Ohio App. 87. 

44 C.J. p 185 note 26. 

88. Arlz.—Crandall v. Town of Saf- 
ford, 66 P.2d 660, 47 Ariz. 402. 

Ill.—^People V. City of Chicago, 182 
NB. 419, 349 Ill. 304—City of Nap¬ 
erville V. Wehrle, 178 N.E. 166, 840 
Ill. 679. 71 A.Li.R. 635—Champaign 
V. Harmon, 98 Ill. 491. 
Mont.~Corpus Juris guotad In Han¬ 
sen V. City of Havre, 114 P.2d 1053, 
1068, 112 Mont 201, 135 AL.R. 1278. 
Ohio.—^Miller v. Village of Orrvllle, 
192 N.E. 474. 48 Ohio App. 87. 

48 C.J. p 1827 note 78—44 C.J. p 185 
note 27. 

**lirow owning faciUtlaB’* ooustruad 
The word "now” in statute provid¬ 
ing that municipalities "now" owning 
or operating facilities for supplying a 
public service or commodity to their 
citizens may, with approval of de¬ 
partment of public utilities, extend 
their service into contiguous rural 
territory means "now or hereafter 
owning or operating," eta—Arkansas 
Utilities Co. V. City of Paragould, 
143 S.W.2d 11. 200 Ark. 1051. 

Wharf purposes 

Mo.—^Hafher v. St. Louis, 61 S.W. 682, 
161 Mo. 84. 

43 C.J. P 1327 note 79 [a] (2). 

89. Ohio.—^Lorain v. Rolling, 24 
Ohio Cir.Ct 82. 

90. Ohio—Walker v. Cincinnati, 21 
Ohio St 14, 8 Am.R. 24. 

44 C.J. p 185 note 31 [a}. 
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91. S C.—Cathcart v. City of Colum¬ 
bia, 170 S.E. 485. 170 S.C. 362. 

98. Ill —Village of Broadview v. 
Dlanlsh, 167 N.E. 106. 385 Ill. 299, 
appeal dismissed and certiorari de¬ 
nied Dlanish v. Village of Broad¬ 
view. 50 S.Ct. 67, 280 U.S. 518, 74 
L.Bd. 688. 

93. Arlz.—Crandall v. Town of Saf- 
ford, 56 P.2d 660, 47 Ariz. 402. 

94. Mont.—^Hansen v. City of Havre, 
114 P.2d 1053, 112 Mont 201, 135 
A.L.R. 1278. 

44 C.J. p 185 note 36. 

Boundaries of assessment or taxing 
districts see infra 5 1362. 

95. Cal.—^Mulyllle v. San Diego, 192 
P. 702, 183 Cal. 734. 

9& Ga.—Howard v. City of Atlanta, 
10 S.E.2d 190. 190 Ga. 730. 

Kan.—City of Wichita v. Clapp, 263 
P. 12, 125 Kan. 100, 63 A.L.R. 478. 
N.J.—^Hanover Tp. v. Town of Mor¬ 
ristown, Super. A.D., 66 A 2d 187. 
Tenn.—^McLaughlin v. City of Chat¬ 
tanooga, 177 S.W.2d 823, 180 Tenn. 
638. 

Wash.—State v. Clausen, 289 P. 61, 
157 Wash. 457. 

Establishment or maintenance of alr- 
• ports generally see supra § 1058. 
Territorial rastrlctiou; charter dty 
A charter city under constitution Is 
not restricted. In the acquisition, con¬ 
struction, and operation of an airport, 
to the territory within five miles of 
her boundaries because general as¬ 
sembly has authorized cities and 
towns generally to construct, operate, 
and maintain airports within such 
limits—City and County of Denver 
V. Bocurd of Com'rs of Arapahoe Coun¬ 
ty, 166 P.2d lOa, 113 Colo. 160. 
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terposed in proceedings to condemn lands for the 

airport.®^ 

Bus lines. Statutes granting cities the power to 
own and operate bus lines authorize the opera¬ 
tion and maintenance of municipal bus lines running 
to another city,®® even though the service would 
partly benefit nonresidents and nontaxpayers.®® 
Under a constitutional provision empowering a mu¬ 
nicipality to sell to noninhabitants transportation 
ser^nce not exceeding a specified percentage of the 
total service, the test in determining what consti¬ 
tutes such percentage is not that of route mileage 
or of number of passengers carried,^ but the amount 
of equipment and facilities, plus the human agen¬ 
cies which are reasonably necessary to operate 
them.2 

Garbage plants. The purpose of a statute pre¬ 
venting one municipality or public corporation from 
establishing garbage disposal or reduction plants 
within the corporate limits of another munici¬ 
pality without the consent of the electors of the 
latter municipality is to prevent the establishment 
of a possible nuisance without the approval of the 
people.® Such a statute has been held not to con¬ 
flict with a constitutional provision permitting a 
municipality to acquire and maintain, either with¬ 
in or without its corporate limits, all works which 
involve the public health or safety,^ and not to have 
"been repealed by a later statute concerning self- 
liquidating projects.^ 

« 

Library service. Under some statutes, a city has 
been held to have the right to extend its library 
service to all the inhabitants of the county and par¬ 
ticipate in the proceeds of the classified property 
taxes.® 

b. Highways and Streets; Bridges 

Tha leglilatura may authorize a municipal corporation 
to Improve or extend roadi, or to construct a bridge, 
beyond Its boundaries, and such a power may be Implied 


from the necessities of the case; but such action has also 
been held ultra vires. 

A contract for the construction of a road be¬ 
yond the town limits has been held ultra vires,^ 
and, where the authority to keep and maintain high¬ 
ways outside of the municipality is lodged elsewhere 
by the legislature, the power of a town to lay out 
and maintain highways is necessarily confined to 
its limits;® and a municipal corporation empow¬ 
ered to purchase, hold, and convey any estate, real 
or personal, for the public use of the corporation 
cannot take a conveyance of lands beyond its bound¬ 
aries for a public highway.® 

The legislature may, however, authorize a munici¬ 
pality to improve or extend roads beyond its bound¬ 
aries and it has been held that such a power 
may be implied from the necessities of the case.^l 
The statutory authority given to a municipality to 
impose and enforce special assessments for local 
street improvements does not authorize the munici¬ 
pality to improve the streets abutting on county 
property at the expense of the county, in the ab¬ 
sence of a valid contract on the part of the county 
to pay for the improvement.^® A municipality has 
been held to have jurisdiction over public highway 
improvements whose termini are within the mu¬ 
nicipality, even though the improvement crosses 
unincorporated territory.^® Under an authority to 
acquire property outside the municipal limits for 
certain purposes and for public improvements, a 
municipality is authorized to construct a bridge 
beyond its territory.!^ Under a statute author¬ 
izing two municipalities to construct a bridge and 
avenue across an intervening river, neither has any 
voice in the location or construction of that por¬ 
tion of the avenue lying within the other's limits.^® 

Territory beyond limits of state. A municipal¬ 
ity has no power to accept a privilege, granted to 
it by the legislature of a state other than that 
of its creation, of constructing a highway over 


97 . Colo.—City and County of Den¬ 
ver V. Board of Com'rs of Arapahoe 
County, supra. 

98. Cal.—City of Mill Valley v. Sax¬ 
ton. 106 P.2d 465. 41 Cal.App.2d 290. 

Power to operate bus lines generally 
see supra 6 1064 b. 

•9- Cal.—City of Mill Valley v. Sax¬ 
ton, supra 

a, Ohio.—Southwestern Bus Co. v. 
Village of North Olmsted, 181 N. 
B. 491, 41 Ohio App. 626. 

.8, Ohio.—Southwestern Bus Co. v. 

Village of North Olmsted, supra 
Vrovlaloa held mot violated 
•Ohio.—Southwestern Bus Co. v. Vil¬ 
lage of North Olmsted, supra i 


a Mich.—^Bacon v. City of Detroit. 

275 N.W. 800, 282 Mich. 160. 
Submission of question to popular 
vote see Infra 5 1066. 

4, Mldh.—Jones v. City of Detroit, 
269 N.W. 171, 277 Mich. 272. 

6. Mich.—Jones v. City of Detroit, 
supra 

6 . Ohio.—State ex rel. Brlckell v. 
Frank, 196 N.B. 416, 129 Ohio St. 
604. 

7 . Ky.—-Womack-Bayburn Co. v. 
Town of Worthington, 91 S.W.2d 
18, 262 Ky. 710. 

9 . Wash.—In re Wooley, 134 P. 826, 
75 Wash. 206. 


9. N.T.—^Rlley v. Rochester, 9 N.T. 
64. 

la Wash.—Tacoma v. Tltlow, 101 P. 

827, 63 Wash. 217. 

44 C.J. p 187 note 84. 

11< Alaska—^Ketchikan v. Zimmer¬ 
man. 4 Alaska 336. 

44 C.J. p 184 note 25 [a], p 187 note 
85. 

12 . Pia.—^Edwards v. Ocala 60 So. 
421, 58 Fla 217. 

13, Cal.—Southlands Co. v. City of 
San Diego, 297 P. 621, 211 Cal. 646. 

14L Mo.—Haeussler v. St, Louis, 103 
S.W. 1034, 205 Mo. <666. 

16. Mass.—Cambridge v. Board of R. 
Gom'rs, 26 N.E. 241, 153 Mass. 161. 
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territory belonging to such other state.i® ^ munici¬ 
pality’s purchase of an interstate toll bridge, part 
of which extends into another state, has been held 
not invalid as an illegal attempt to extend the ter¬ 
ritorial jurisdiction of the city into such other 
atate.i^ 

c. Lighting; Gas 

Under some authorities, a municipal corporation has 
no power to establish a lighting plant, or extend Its dis¬ 
tribution system, beyond Its boundaries without consti¬ 
tutional or legislative authorization; but other authori¬ 
ties are to a different effect. 

A municipal corporation has been held to have 
no authority to establish a lighting plant, or extend 
its distribution system, outside its boundaries un¬ 
less it is expressly authorized by the constitution^* 
or legislature but it has been held that a statute 
authorizing a municipality to provide the city and 
the inhabitants thereof with light does not prohibit 
the municipality from extending its electric light 
service to points without the municipal limits, where 
it can do so with very little additional expense, and 
in such a way as to result in advantage to the mu¬ 
nicipality and its inhabitants,*^ and that in its busi¬ 
ness relations a municipality is not confined, in the 
purchase of needed supplies, to the limits of the 
municipality, and may construct a transmission 
line to connect with a power plant in another mu¬ 
nicipality to obtain needed electricity further, 
that a municipality empowered, as discussed supra 
§ 1052 a (6), to supply noninhabitants may ex¬ 
tend its equipment as necessary for that purpose.** 

Where a statute empowering a municipality to 


extend its electric transmission lines outside its 
borders does not expressly limit the distance to 
which the lines may be extended, the court cannot 
fix an implied limitation of that nature on such 
power;** and under such a statute a municipality 
may provide service within the corporate bound¬ 
aries of another municipal corporation.*^ Like¬ 
wise, a municipality authorized by statute to buy, 
own, or construct an electric plant within or with¬ 
out its limits, except that no electric line shall be 
extended into another city for the purpose of sell¬ 
ing electricity therein, has the right to own an 
electric plant within the corporate limits of an¬ 
other city;** but a statute empowering a municipal¬ 
ity to construct, extend, operate, or acquire any 
utility, within or without its corporate limits has 
been held not to give a town power to invade 
the corporate limits of another municipality,** but 
to limit its operations to its own territory and 
territory not within the limits of another incor¬ 
porated town already furnishing light and power 
to its inhabitants,*7 and a statute providing that 
a city or village may purchase an electric distribu¬ 
tion system situated within, or partly within, a city 
or village, but not within the corporate limits of 
another city or village, shows that the legislature 
had no intention of allowing a city or village any 
coercive power to extend its municipally owned 
service into the boundaries of another incorporated 
municipality.** 

The right to acquire property beyond the cor¬ 
porate limits in connection with the operation of 
an electric light plant carries with it the authority 
to do such other things as are reasonably neces- 


16. Wia.—Becker v. La Crosse, 75 
M'.W. 84. 99 Wls. 414. 67 Am.S.R. 
874. 40 L.R.A. 829. 

17- e.D.—^Mettet v. City of Yankton, 
25 N.W.2d 460. 

18. Ohio.—^Miller v. Village of Orr- 
vllle, 192 N.R. 474. 48 Ohio App. 
87. 

Power to supply lighting facilities 
generally see supra S 1052. 

Supplying noninhabitants see supra 
S 1062 a (6). 

Provision not vlolatlva of fedaonl 
constitution 

Ohio.—Miller v. Village of Orrvllle, 
supra. 

19. Ark.—Arkansas Utilities Co. v. 
City of Paragould. 143 S.W.2d 11. 
200 Ark. 1051. 

N.C.—Kennerly v. Town of Dallas. 2 
S.E!.2d 688. 216 N.C. 532. 

Aognlsltlon or extension as deemed 
expedient 

U.S.—Central Power Co. v. Nebraska 
City, C.C.ANeb., 112 F.2d 470. 


Authority held not conferred 
Mo.—^Taylor v. Dimmitt, 78 S.W.2d 
841. 336 Mo. 330, 98 A.L.R. 995. 
N.C.—^McGulnn v. City of High Point. 

13 S.B.2d 48. 219 N.C 56. 

44 CJ. p 186 note 64 [a]. 

Pranohlse from state commerce 
commission required.—Central States 
Electric Co. v. Incorporated Town of 
Randal], 297 N.W. 804, 230 Iowa 876. 
Statute held constitutional 
Cal.—City of Los Angeles v. City of 
HunUngton Park. 89 P.2d 702, 82 
Cal.App.2d 253. 

Iowa.—Carroll v. City of Cedar Falls. 
261 N.W. 662. 221 Iowa 277. 

9D. Ey.—Henderson v. Young. 83 S. 
W. 683, 119 Ey. 224. 26 Ey.L. 1152. 

81. Ill.—Carr v. Athens, 136 N.E. 
688, 804 IlL 212. 

82. Utah.—^Mulr v. Murray City. 186 
P. 433. 55 Utah 868. 

Vt.—Valcour v. Village of Morrls- 
ville, 158 A 83. 104 Vt 119. 

83. Kan.—Kansas Gas & Electric Co. 
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V. City of McPherson. 72 P.2d 985. 
14>6 Ean. 614, appeal dismissed Kan¬ 
sas Gas & Electric Co. v. City of 
McPherson, Kansas, 68 S.Ct 752. 
303 U.S. 624. 82 L.Ed. 1087. 

84. Ean.—^Kansas Gas & Electric 
Co. V. City of McPherson. 72 P.3d 
985. 146 EAn. 614, appeal dismissed 
Kansas Gas & Electric Co. v. City 
of McPherson, Kansas, 68 S.Ct. 762. 
303 U.S. 634. 82 L.Ed. 1087. 

Neb.—City of Curtis v. Maywood 
Light Co.. 288 N.W. 603. 137 Neb. 
119. 

85. Tex.—City of New Braunfels v. 
City of San Antonio. Clv.App.. 212 
S.W.2d 817, error refused no re¬ 
versible error. 

86. Arlz.—^Long v. Town of Thatch¬ 
er. 153 P.2d 158. 62 Arlz. 56. 

87. Arlz.—^Long v. Town of Thatch¬ 
er, supra. 

88L U.S.—Central Power Co. v. Ne¬ 
braska City. C.CJLNel>., 112 F.2d 
471. 
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sary for the exercise of the power 29 Under a 
general power, granted by charter, to construct 
gas works, a municipality has no power to drill 
or purchase gas wells at a distance,3® or to con¬ 
struct or purchase pumping stations and pipe lines 
to bring natural gas within its limits for consump¬ 
tion and sale to its inhabitants.^^ 

d. Parks 

Unless constitutionally restrained, the legislature may 
grant a municipal 'corporation, expressly or by implica¬ 
tion, the right to construct and maintain parks, or to ac¬ 
quire land therefor, outside its limits; In the absence of 
such statute there Is authority both for and against the 
power of a municipality to acquire land outside Its limits 
for park purposes. 

A municipal corporation has been held to be 
without power, in the absence of statute, to acquire 
land outside the municipal corporation for park 
purposes but it has been held that a munici¬ 
pality may, without special authority from the leg¬ 
islature, take a devise of land beyond its limits for 
a public park.33 The right of a municipality to take 
possession of, and improve as a city park, land 
outside of the municipal limits has been regarded 
as a franchise.34 In the absence of constitutional 


restraint it is competent for the legislature to grant 
a municipality, expressly or by necessary impli¬ 
cation, the right to construct and maintain parks, 
or to acquire land therefor, outside its limits.®® 

Land in another village. Under constitutional, 
statutory, and charter provisions, a municipality 
has been held empowered to acquire and maintain 
for park purposes land lying within the limits of 
another municipality,®® without the consent, and 
over the objection, of the latter,®^ in the absence 
of a showing of an attendant nuisance;®® such ac¬ 
quisition and maintenance do not violate the con¬ 
stitutional right of the latter municipality to local 
self-government®® 

e. Sewers; Drains 

A municipal corporation may be expressly or Impliedly 
authorized by statute to make sewerage or drainage Im¬ 
provements, or to acquire land therefor, beyond Its bound¬ 
aries. 

Municipal corporations are sometimes expressly 
or impliedly authorized to go beyond their cor¬ 
porate limits for sewerage or drainage purpos¬ 
es;^® or to acquire land beyond their limits for 
a sewage disposal plant^^ or for obtaining an 


fl9. Gfu—^Mansfield ▼. Cofer, 89 S £2 
410, 145 Ga. 459. 

44 O.J. p 186 note 65. 

30. U.S.—Quinby v. Consumers' Gas 
Trust Co., C.C.Ind., 140 F. 363. 

43 C.J. D 1327 note 77 [a] (1). 

SL. U.S.—Quinby v. Consumers' Gaa 
Trust Co., supra. 

32. Mloh.—City of Detroit v. Oak¬ 
land Circuit Judsre, 212 K.W. 207, 
237 Mich. 446. 

Wlio may gvestioii oapaolty 

Where defendant claims no portion 
of certain lands acquired by a city 
for park purposes, he Is in no posi¬ 
tion to attack the rlaht of the city 
to purchase and hold it because lying 
outside of Its corporate limits.—Po- 
cateUo V. Bass. 96 P. 120, 15 Idaho 1. 

33. Ban.—^Treadwell v. Beebe, 190 
P. 768, 107 Kan. 81, 10 A.L.R. 1369. 

Miss.—^Lester v. Jackson, 11 So. 114, 
69 Miss. 887. 

34b Mich.—Thompson v. Moran, 7 N. 
W. 180, 44 Mich. 602. 

85. Ala.— Vt. Payne Co. v. City of 
Ft Payne. 114 So. 63. 216 Ala. 679. 
Kan.—City of Wichita v. Clapp, 268 
P. 12, 125 Kan. 100. >68 A.L.R. 478. 
W.Va.—^Damall ▼. Board of Park 
Com'ra of City of Huntington. 22 
S.B.2d 642, 124 W.Va, 787. 

44 CJ. p 185 note 30. 

pnzpoBs^^ 

The acquisition of land for a public 
park, even beyond the limits of the 
dty, la a “city purpose'* and hence 
not forbidden by the constitution.— 


In re New York. S N-E. 642, 99 N.Y. 
569, 586. 

Anthozizatloa by oharfcev 
Arl*.—^Allison v. City of Phoenix, 88 
P.2d 927, 44 Arlz 66, 93 A.L.R. 354, 
followed In 33 P.2d 932. 44 Arlz. 81. 
and 33 P.2d 933 (first case), 83 P.2d 
933, 44 Arlz. 82 (second case), 44 
Arlz. 83. 

Xaad ‘‘nsaz*’ dty 

Tenn.—City of Nashville v. Vaughn, 
14 S.W.2d 716, 168 Tenn. 498. 
Taking of street outside of pack 
dlztriot by park commissioners was 
held Ineffective as contreiry to stat¬ 
ute.—^People V. Crowe, 158 N.B. 461, 
827 Ill. 106. 

33. Mich.—Village of St. Clair 
Shores v. Village of Grosse Pointe 
Woods, 29 N.W.2d 860, 819 Mich. 
372. 

Bight not affected by restrlotivia stat¬ 
ute 

The statute restricting right of one 
municipality to carry on an activity 
within territory of another Is con¬ 
fined to garbage and sewage disposal 
plants; other lawful undertakings, 
not tending to create a nuisance and 
authorized by constitution, statute, 
and charter, such as maintenance of 
parks, are not affected.—^Village of 
St Clair Shores v. Village of Grosse 
Point Woods, supra. 

37. Mich.—Village of St Clair 
Shores v. Village of Grosse Pointe 
Woods, supra. 

Ezcluslvs park rights not given 
The latter village la not vested 
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With park rights within its bound¬ 
aries to the exclusion of other vil¬ 
lages by a home-rule charter provi¬ 
sion vesting it with authority to 
establish parks, such provision ap¬ 
plying only to the powers of that 
village.—Village of St Clair Shores 
V. Village of Grosse Pointe Woods, 
supra. 

38. Mich.—Village of St. Clair 
Shores v. Village of Grosse Pointe 
Woods, supra. 

39. Mich.—Village of St. Clair 
Shores v. Village of Grosse Pointe 
Woods, supra. 

da Fla.—Corpus Jnzla quoted in 
State V. City of Tampa, 187 So. 604, 
616, 137 Fla. 29. 

Ga.—Orford v. City Council of Au¬ 
gusta, 147 S.E. 63, 167 Ga. 865— 
Potts V. City of Atlanta, 73 S.E. 
897, 187 Ga. 211—^Langley v. Au¬ 
gusta, 45 S.E. 486, ms Ga. 690, 98 
Am.S.R. 133. 

44 C.J. p 1084 note 14. 

Power to construct and maintain 
sewers and drains generally see 
supra 8 1049. 

Ettzests forming or ozosslng eoctezlor 
boundaries 

Statute was held not to limit city 
council to construction of sewers 
In streets forming or extending 
across exterior boundaries of city.— 
Torson v. Fleming, 266 P. 845, 91 
Cal.ALpp. 168. 

41. Ill.—City of Naperville v. 
Wehrle, 178 N.B. 166, 840 Ill. 679, 
71 AX.R. 686. 
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outlet for their sewerage systems>2 a law cre¬ 
ating a sanitary district does not take from the 
municipal corporations within that district the pow¬ 
er given by statute to construct and maintain an 
outlet sewer beyond their territorial limits,*3 nor 
does it prevent a municipality from establishing a 
sewer district in its outskirts so that county land^^ 
or even lands in another stated® are necessarily 
<irained. A contract whereby a municipality agrees 
to keep in repair a ditch constructed by it through 
plaintiffs land lying outside of the corporate limits, 
for the purpose of drainage of certain lands with¬ 
in such city, is ultra vires.^® 

The power to construct and maintain sewers be¬ 
yond the municipal limits has been held to be im¬ 
plied from a general power to construct sewers and 
drains and do all acts necessary for the promotion 
of health,^^ and to be indispensably necessary to 
carry into effect the express power granted by a 
statute to open and construct sewers and drains 
and keep them in order.^® So, a municipality 
may have power, under a general welfare provision, 
to construct a ditch to carry off surface water, al¬ 
though partly outside the town.^9 Moreover, it 
has been held that a municipality has “inherent” 
authority, unless expressly prohibited by its char¬ 
ter, to make contracts for,®® or to construct,®! 
works beyond the corporate limits for the discharge 
of sewage, where such discharge is necessary 
or manifestly desirable. This inherent power has 
been held to indude the power to acquire by pur¬ 
chase or otherwise land on which to construct a 
sewer to its outlet.®® A statute authorizing the 
construction of a sewer “in the city,” and provid¬ 
ing that the common council could enter on and 
take such lands as might be necessary, does not au¬ 
thorize the munidpality to acquire an easement 


from the owner of land outside the munidpal lim¬ 
its within the limits of an adjacent town,®® or to 
construct the sewer therein.®^ 

Across joining** territory. An express author¬ 
ity to a municipality to extend its sewer into and 
across the territory of an “adjoining” township 
does not authorize the construction of a sewer 
across lands lying in a township that at no point 
touches the boundaries of the village.®® 

In territory pending annexation. The construc¬ 
tion of a sewer by a mimicipality in territory which 
it had attempted to annex, pending an appeal to 
the circuit court on a remonstrance against such 
annexation, is without color of law, where a stat¬ 
ute provides that the territory sought to be annexed 
shall not be deemed a part of the annexing mu¬ 
nidpality pending the appeal.®® 

"Through any streets or private lands.** A mu¬ 
nicipality, authorized by statute to lay out common 
sewers “through any streets or private lands,” has 
no right to extend such a sewer by a structure on 
flats owned by an individual under special grant 
from the legislature below low-water mark.®^ 

Connecting sewers in different districts. A sew¬ 
er in one district may be connected with a sewer 
or disposal plant in another district, and the entire 
system then operated as one, without any change 
of boundary lines.®® 

Necessity of coyisent. In the absence of a stat¬ 
utory requirement,®® it is not necessary for a mu¬ 
nicipality, acting under an express power, to se¬ 
cure the consent of another municipality to the 
erection of sewage disposal works within the terri¬ 
torial limits of the latter."®® A statute permitting 
mimidpalities to locate sewage disposal works with- 


XTaotlon. In another atate 
W.Va.—Bernard v. City of Bluefleld, 
186 S.B. 298, 117 W.Va. 566. 

42. Ark.—Mathers v. Moss, 161 S. 
W.2d 660, 202 Ark. 664—Sewer 

Imp. Diet. No. 1 of Sheridan v. 
Jones, 134 S.W.2d 661, 199 Ark. 
534. 

•48 C.J. p 1327 note 79 [a] (D—44 
C.J. p 185 note 41. 

<43. Ill.—^Berwyn v. Berglund, 99 N. 
B. 706, 256 Ill. 498. 

-44. Mo.—Jennlnffs Heights Land, 
etc, Co. V. St. Louis, 165 S.W. 
741, 257 Mo. 291. 

-45. Mo.—^McMurry v. Kansas City, 
223 S.W. 615, 283 Mo. 479. 

•44 C.J. p 18® note 44. 

-46. Ind.—^Hamilton v. ShelbyvUle, 
33 N.B. 1007, 6 Ind.App. 538. 

-47. U.S.—Minnesota, etc.. Land, etc.. 


Co. V. Billings, Mont., Ill F. 972, 
50 C.C.A. 70. 

48. Ohio.—City of Cleveland v. Vil¬ 
lage of Cuyahoga Heights, 75 NB. 
3d 99, 81 Ohio App. 191. 

Or.—^Pioneer Real Estate Co. v. 

Portland, 247 P. 819, 119 Or. 1. 

44 C.J. p 185 note 46. 

49. Wash.—^In re Wooley, 184 P. 
825, 75 Wash. 206. 

60. Cal.—^McBean v. Fresno, 44 P. 
368, 112 Cal. 169, 63 Am.S.R. 191, 
81 L.R.A. 794. 

Mich.—City of Coldwater v. Tucker, 
36 Mich. 474, 24 Am.Rep. 601. 
51. W.Va.—White v. Romney, 78 S. 

E. 323, 69 W.Va. 606. 

43 C.J. p 1327 note 79 [a] (1)—44 
C.J. p 186 note 50. 

58. Ill.—Callon v. Jacksonville, 35 
N.K 223, 147 Ill. 113. 

43 C.J. p 1827 note 79 [a] (1). 
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58L N.T.—^Deyo v. Newburgh, 132 N. 
T.8. 835, 138 App.Div. 466, afiOrmed 
97 N.E. 1103, 203 N.Y. 633. 

54. N.T.—^Deyo v. Newburgh, su¬ 
pra. 

65. N J.—South Orange v. Whlttlng- 
ham, 35 A. 407, 68 N.J.Law 655. 

66. Ind.—Stafford v. Childs, 180 N. 
E. 429, 75 Ind.App. 285. 

44 C.J. p 186 note 56. 

67. Mass.—^Haskell v. New Bedford, 
108 Mass. 208. 

58. Conn.—^Davls Holding Corpora¬ 
tion V. Wilcox, 153 A. 169, 112 
Conn. 543. 

59. N.J.—Florham Park v. Madison, 
78 A. 753, 78 N.J.Law 446. 

44 C.J. p 186 note 58, p 1084 note 14 

[h]. 

Bfk N.J.—Frellnghuysen v. Morria- 



§ 1059 


MUNICIPAL COBPOBATIONS 


63 0. J. S. 


out the limits of the municipality, provided the ap¬ 
proval of the municipality, in which the works are 
to be located, or in case of its refusal, the approval 
of the state board of health, shall have been ob¬ 
tained, does not apply to a town which had com¬ 
menced and was prosecuting such a construction 
under a general act prior to the enactment of such 
statute.®! 

f. Waterworks 

The legislature may empower a munlcFpal corporation 
to extend Its waterworks system beyond Its limits and 
to acquire property outside its limits for such purposes. 

The legislature may empower a municipality to 
extend its waterworks system, or mains, beyond 
the municipal limits,®^ and to acquire property out¬ 
side its boundaries for such purposes,®® including 
the impounding of a nonnavigable stream,®^ and 
under such a statute the governing body of the mu¬ 
nicipality is a suitable and capable one to exercise 
the discretion as to such extension.®® It has also 
been held that a mere grant of power to provide 
and supply water to the municipality and its in¬ 
habitants,®® or even an implied power to establish 
a waterworks system,® ^ will be construed to give 
power to acquire for that purpose water supplies 
without the municipality. 

The holding, by a municipality, of real estate in 
another town for a wateru^orks system is not a 
matter of municipal right,®® and may be granted 


or withheld as the legislature sees fit^®® and, in 
the absence of legislative authority,"^® a municipal¬ 
ity cannot acquire a franchise, by purchase or oth¬ 
erwise, to operate a waterworks system in and for 
the benefit of another municipality.^! 

In annexed territory. Since the legislature has 
no power to require a municipality to purchase wa¬ 
ter systems, within its boundary which would re¬ 
quire the assessment and levy of a tax, an act seek¬ 
ing to compel a city, annexing a neighboring town, 
to purchase and pay for a water plant owned and 
operated therein does not interfere with the city’s 
right to extend the pipes and appurtenances of 
its own waterworks into the annexed territory, for 
the purpose of supplying its inhabitants with wa- 
ter.72 

In another state. The power of a municipality, 
granted by the legislature, to acquire property for 
the improvement of a waterworks system beyond its 
boundaries is not limited to property within the 
state ;'^® but property oiitside the state will be held 
in its proprietary, and not in its governmental,, 
capacity.^^ 

§ 1060. Improvements Interfering .with Fran¬ 
chises in Streets 

A franchise to uee etreets does not prevent a munlclpat 
oorporatlon, acting In a reasonable manner, from Improv¬ 
ing or changing the grade of a street, laying sewers there¬ 
in, or otherwise controlling the streets. 


town, 70 A. 77, 76 N.J.Daw 271, af¬ 
firmed 72 A. 2, 77 N-J-Law 493. 

44 C.J. p 1084 note 14 [b]. 

61. N.J.—^Frelinghuysen v. Morris¬ 
town, 72 A. 2, 77 N.J.Law 493. 

62. Ark.—^Matliers v. Moss, 151 S. 
W.2d 660, 202 Ark. 654. 

Ohio.—Ohio Water Service Co. v. 
City of Circleville. 81 N.S.2d 804, 
82 Ohio App. 159. 

43 C.J. p 236 note 16—44 C.J. p 187 
note 76. 

Power to supply water facilities gen¬ 
erally see supra S 1061. 

Supplying water to persons outside 
municipality see the C.J.S. title 
Waters S 278, also 44 C.J. p 176 
notes 62-60; 67 C.J. p 1320 note 
71-p 1222 note 97. 

Act held oonstltatloiial and valid 

Kan.—^Barrett v. City of Osawatomle, 
289 P. 970, 131 Kan. 50. 

Anthorlsatioa and Uxnitatioa by 
ohaxter 

Ga.—Collier v. City of Atlanta, 178 
S.B. 868, 178 Ga. 676. 

Okl.—Brady v. Hubbard. 192 P. 567, 
79 Okl. 210. 

44 C.J. p 187 note 78. 

PQxohaae of system. 

Pa.—City of Lancaster v. Public 


Service Commission, 182 A. 781, 
120 Pa Super. 697. 

Obtaining ftanohiae as utility ooru 
poratlou 

A municipality Installing a water 
system may not enter on territory 
of another township to lay pipes 
without obtaining a franchise as a 
''corporation'* operating a public 
utility, under statute.—Bay City 
Plumbing, etc., Co. v. Lind, 209 N. 
W. 679, 236 Mich. 466. 

63. Ala.—City of Birmingham v. 

Lake, 10 So.2d 24, 243 Ala. 367. 
Cal.—^Durant v. City of Beverly 
Hills. 102 P.2d 759, 89 Cal.App.2d 
133. 

Conn.—^West Hartford v. Hartford 
Water Com'rs., 44 Conn. 860. 
Ohio.—Ohio Water Service Co. v. 
City of Circleville, 81 N.E.2d 804, 
82 Ohio App. 169. 

48 C.J. p <236 note 14, p 1327 note 78 
[a] (3)—44 C.J. p 187 notes 76 
[a], 77. 

Authorlsatlou by charter 
Ga.—Cornelia v. Wells, 183 S.H. 66, 
181 Ga. 654. 

6A Ala.—City of Birmingham v. 
LAke, 10 So.2d 24, 243 Ala. 367. 
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65w Kan.—^Barrett v. City of Osa¬ 
watomle, 289 P. 970, 181 Kan, 66. 

66. Cal.—South Pasadena v. Pasar 
dena Land, etc., Co., 93 P. 490. 
152 Cal. 579. 

44 C.J. p 187 note 74. 

67. Ga.—^Hall v. Calhoun, 79 S.E. 
533, 140 Ga. 611. 

44 C.J. p 187 note 75. 

68. N.H.—^Keene v. Roxbury, 126 A. 
7, 81 N.H. 333. 

69. N.H.—^Keene v. Roxbury, supra. 
44 aj. p 187 note 71. 

70- Pa—^Reigle v. Smltl^ 134 A. 

380. 287 Pa. 30. 

44 C.J. p 187 note 72. 

71. Ky.—^Dyer v. Newport, 94 S.W. 
26, 123 Ky. 203. 29 Ky.L. 656. 

78- Ky.—^Kenton Water Co. v. Cov¬ 
ington, 161 S.W. 988, 166 Ky. 569. 

73. Neb.—Corpus JUxls dted lu 
State ex rel. Johnson v. Consumers 
Public Power Dlst., 19 N.W.2d 784, 
796. 143 Neb. 753. 

44 C.J. p 187 note 81. 

74b Wash.—^Langdon v. Walla 
Walla, 198 P. l. 111 Wash. 446. 

48 C.J. p 1827 note 78 [bl—44 C.J. 
p 187 note 81 Cbl* 
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Since the power of a municipal corporation over 
its streets cannot be alienated,all franchises are 
subject to the exercise by the city of such power.^® 
Hence, a franchise to lay railway tracks,**^ or wa¬ 
ter^® or gas79 mains, in a street, or to erect poles 
and string wires,does not prevent a municipal¬ 
ity from opening a street, changing the grade, im¬ 
proving, laying sewers in, or otherwise controlling 
the streets, provided it does so in a reasonable man- 
ner.81 A contract with a corporation by which it, 
in exchange for franchise, agrees to pave a portion 
of a street area does not deprive a municipality of 
the right to pave the entire width of street.®^ 

§ 1061. Miscellaneous Improvements and 
Works 

The power or authority of a municipal corporation 
to establish, construct, or maintain various particular im¬ 
provements, such as public baths, a garbage disposal 
plant, housing, an Ice plant, or a moving picture show, 
depends on the construction of the language of statutes 
governing Improvements generally or such Improvements 
In particular. 

A grant to a municipal corporation of author¬ 
ity to establish anch maintain public baths carries 
with it, as a necessary incident, power to designate 
and procure a proper place for the location of such 

baths.*3 

The power of municipal corporations to estab¬ 
lish and maintain public hospitals is discussed in 
Hospitals § 4, 

Drug store. In the absence of statutory author¬ 
ization, a municipal corporation may not conduct 


§ 1061 

a drug store, since such an undertaking would be 
ultra vires.®* 

Filling or raising land. A municipality may be 
authorized to fill low-lying grotmd, when neces¬ 
sary to protect the health, comfort, and convenience 
of the municipality,®® as an exercise of the police 
power;®® so, it may be authorized to fill or raise 
the grade or elevation of any marshland or tide- 
land.®* 

Garbage disposal plant. The selection of a site 
for a municipal garbage disposal plant is a mat¬ 
ter addressed to the sound discretion of the gov¬ 
erning body of the municipality,®® and its action in 
such matters will not be disturbed unless it is shown 
that it has abused its discretion and acted arbi¬ 
trarily and capriciously.®® The governing body of 
a municipality, in granting a permit for the con¬ 
struction of a garbage disposal plant in the munici¬ 
pality by another municipality, and imposing terms 
and conditions on the exercise of such right, is 
not acting in a private capacity,®*^ but under its 
police power,®! and is not dealing with propertj' 
of the municipality.®® 

Gasoline and oil sale. The operation, by a mu¬ 
nicipal corporation, of a plant for the sale of gas¬ 
oline and oil, has been held a proper function of 
local government,®® and a charter provision author¬ 
izing such sale has been held constitutional.®* 

Housing; rental properties. Whether or not, un¬ 
der a state constitution, a municipality may go 
into the business of constructing rental properties 
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75m Ill.—Chlcag-o, etc., R. Co. v. 
Quincy. ’27 N.E. 192, 186 HI. 668, 
29 Am.S.R. 334. 

44 C J. p 188 note 89. 

Rellnqulahment of power to make 
Improvements see supra 5 1036. 
70b Colo.—Moffat V. Denver, 143 P. 

677. 67 Colo. 473. 

44 C.J. p 188 note 89. 

77. Pa.—Philadelphia, W. & B. R. 
Co. V. Philadelphia, 9 Phlla. 668. 

44 C.J. p 188 note 90. 

78. Me.—Rockland Water Co. v. 
Rockland. 22 A. 166, 83 Me. 267. 

44 C.J. p 188 note 91. 

79. Ohio.—Columbus Craslight, etc., 
Co. V. Columbus, 83 N.B. 292, 
60 Ohio St. 65, 40 AizlS.R. 648, 19 
L.R.A. 510. 

44 C.J. p 188 note 92. 

BO. Pa.—^Mononaahela v. Mononera- 
hela Electric Llsrht Co., 3 Pa.Dlst 
63, 12 Pa.Co. 629. 

81. N.J.—^Public Serv. R. Co. v. 

Frazer, 102 A. 890, 87 K.J.Eq. 679. 
44 C.J. p 188 note 94. 

88. Cal.—^McNeil v. South Pasadena, 


135 P. 82, 166 Cal. 158, 48 L.R.A., 
N.S., 188. 

83. N.Y.—Polllon v. Brooklyn, 4 N. 
E. 191, 101 N.T. 132. 

84. Alaskcu—Cochran v. City of 
Nome, 10 Alaska 426. 

Store 1>eqiuatliea by testator 

Alaska.—Cochran v. City of Nome, 
supra. 

85. Wash.—^Elaler v. Puzet Sound 
Bridge, etc., Co. 130 P. 894, 72 
Wash. 497, 20 A.Ii.R. 674. 

86. Wash.—^Bowes v. Aberdeen, 109 
P. 869, 68 Wash. 636, 30 L.R.A., 
N.S., 709. 

44 C.J. p 162 note 22 [a]. 

87. Wash.—Martin v. Olympia, 124 
P. 214, 69 Wash. 28. 

88. Tex.—^Bright v. City of Corpus 
Chrlstl, Clv.App., 172 S.W.2d 768. 

Sewers see supra 9 1049. 

80. Tex.—Bright v. City of Corpus 
Christ!, supra. 

Judicial determmation of reasonable¬ 
ness of action generally see supra 
SS 199-209. 

80ii N.T.—Schwab v. Graves, 223 
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N.Y.S. 160, 221 App.Div. 357, mo¬ 
tion granted 161 NJB. 188, 247 N.Y. 
676. 

Action as not oonsldevatlon for re¬ 
lease 

Action of town in granting permit 
for construction of city garbage dis¬ 
posal plant, being governmental leg¬ 
islative act of a regulatory nature, 
does not constitute valid considera¬ 
tion for release by city of contract 
obligation of town for right to use 
city sewage system for disposal of 
town's sewage.—Schwab v. Graves, 
supra. 

91. N.Y.—Schwab v. Graves, supra. 
98. N.Y.—Schwab v. Graves, supra. 

*Tt was contracting, or attempting 
to contract, in so far as these mat¬ 
ters are concerned, in a legislative 
capacity, for the welfare, health, 
comfort, and security of its in¬ 
habitants."—Schwab Y. Graves, su¬ 
pra. 

93^ U.S.-Mutual Oil Co. v. Zehrung. 

D.C.Neb.. 11 F.2d 887. 

94. U.S.—^Mutual Oil Co. y. Zehrung, 
supra. 
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and compete with private owners in that field is 
purely- a matter of policy which the legislature may 
regulate.^^ Particular statutes authorizing muni¬ 
cipalities to engage in public housing projects have 
been variously said to have the purpose of assisting 
in bringing about means for providing public 
housings® and the primary purpose of slum clear¬ 
ance, with the incidental and auxiliary purpose of 
low-cost housing development but, under an¬ 
other statute, it has been held that public housing 
may be constructed either for persons of low in¬ 
come, or for slum clearance, or both,®® and that 
the fact that a proposed project does not call for 
slum clearance does not impair its legality as a 
project calling for housing for persons of low in- 
come.ss 

A constitutional provision setting up the basic 
framework for a program of public housing, under 
which a municipality seeks to proceed, has been 
construed 'as delegating to the legislature the 
power and duty to determine what is low-rent hous- 
ingi and who are the persons of low incomes eligi¬ 
ble to tenancy.® Such housing projects need not 
be limited to the very lowest rents and income lim¬ 
its that have previously been set for similar proj¬ 
ects;® they are not limited to families of the very 
lowest incomes,^ and the needs of all families of 
the very lowest incomes need not be satisfied be¬ 
fore public housing may be constructed for the ben¬ 
efit of low-income groups with incomes higher 
than the very lowest.® Where the housing is to be 
constructed pursuant to express authorization by 
the state constitution, a proposed project is not ille¬ 
gal as contemplating competition with private hous¬ 


ing development and construction, with a loss of 
potential tax income,® or on the ground that it 
will produce overcrowding and slums'^ and will de¬ 
preciate adjacent real estate values.® 

An ordinance providing for a temporary hous¬ 
ing project for war veterans, in conjunction with 
the Federal Public Housing Authority, has been held 
to be within the constitutional power of the mu¬ 
nicipality under its charter,® even though it con¬ 
flicts with state statutes applicable to municipal cor¬ 
porations nor does it, or a contract entered 
into pursuant thereto, constitute an unlawful diver¬ 
sion of public property and public funds to private 
uses.ii 

The description of buildings predominating in 
an area characterized as a “slum area” in a fed¬ 
eral housing act and ordinances relating to slum 
clearance projects has been held to be substantially 
that which had always been the description of a 
nuisance within the power of a municipality to 
abate and such ordinances have been upheld as 
against the contention that the municipality was 
undertaking to condenm property for the benefit 
of the local housing commission on the discretion of 
the commission and not on the discretion of the 
municipal authorities.^® 

A municipality has been held authorized by 
statute to take away store space for the purpose 
of relocating residential tenants from a different 
area where public housing was being erected.^* 

A public housing law has been held to contemplate 
the purchase of lands needed for the construction 
and protection of housing projects whether such 


8B. Fla.—State v. City of Talla¬ 
hassee, 195 So. 403, 142 Fla. 476. 

86. N.J.—^Redfem v. Board of 

Com'rs of Jersey City, 69 A.2d 
641, 187 N.J.L.aw 356. 

97. W.Va.—Chapman v. Hunting^ 
ton, W. Va., Housing Authority, 8 
S.B.2d 602, 121 W.Va. 819. 

9& N.Y.—Neufeld v. O’Dwyer, 79 
N.Y.S.2d 53, 193 Misa 538. 

89. N.Y.—Neufeld v. O’Dwyer, su¬ 
pra. 

I. N.Y.—Neufeld v. O’Dwyer, supra. 
Proposed rentals Ufflier than In 
private dweUin^ 

Alleged fact that rentals paid by 
majority of tenants of privately 
owned multiple dwelling* of modem 
construction In oity were less than 
a certain sum per room per month 
was Insufficient to show Invalidity 
of proposed public housing projects 
contemplating a monthly rental of 
such amount per room especially In 
absence of allegations that there 


were sufficient vacancies in such 
privately owned dwellings to take 
care of housing needs of persons of 
low incoma—^Neufeld v. O’Dwyer, 
supra. 

2. N.Y.—Neufeld v. O’Dwyer, supra. 
DisorlmSiuitlo^ la favor of oertoln 

families 

Alleged fact that proposed public 
housing project, authorized by con¬ 
stitution, contemplated dlscrimlnar 
tlon In favor of families with a 
designated annual Income did not 
render project Illegal.—^Neufeld v. 
O'Dwyer, supra. 

3. N.Y.—^Neufeld v. O’Dwyer, supra. 

4. N.Y.—^Neufeld v. O'Dwyer, supra. 
& N.Y.—^Neufeld v. O'Dwyer, supra. 
61 N.Y—Neufeld v- O’Dwyer, supra. 
7. N.Y.—Neufeld v. O’Dwyer, supra. 
& N.Y—Neufeld v. O’Dwyer, supra. 
9. Ohio.—City of Columbus ez reL 

Falter v. Columbus Metropolitan 
Housing - Authority, Com.Pl., 67 
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N.E.2d 338, affirmed, App., 68 N.EL 
2d 108. 

la Ohio.—City of Columbus ez rel. 
Falter v. Columbus Metropolitan 
Housing Authority, supra. 

Conflict of legislative acts with char¬ 
ter generally see supra S 198. 

11. Ohio.—City of Columbus ez rel. 
Falter v. Columbus Metropolitan 
Housing Authority, supra. 

12. Ky.—^Douthltt V. City of Cov¬ 
ington, 144 S.W.2d 1026, 284 Ky. 
382. 

13. Ky.—Douthltt V. City of Coving¬ 
ton, supra. 

14 N.Y.—^In re Governor Alfred BJ. 
Smith Houses, Project No. N.Y.S. 
26, Borough of Manhattan, City of 
New York. 86 N.Y.S.2d 639, 194 
Misc. 121. 

Emezgenny BushLess Space Bav held 
inapxdloahle 

N.Y.—^In re Governor Alfi^d B. 
Smith Houses, Project No. N.Y.S. 
26, Borough of Manhattan. City 
of New York, supra. 
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land is occupied by substandard and unsanitary 
buildings, or structures not so classified, or is un¬ 
improved, if the municipal housing authority, in 
good faith, deems such action necessary for the 
proper development of the project.^® 

Ice plant; cold storage system. A municipal cor¬ 
poration may, by virtue of express power conferred 
on it to do so, own and operate an ice plant and 
cold storage system-^® It has been held that such 
power is authorized under a grant of power to 
make any public improvement for the benefit of 
the corporation and the security of the health of 
the inhabitants likewise, ice has been held to be 
within the contemplation of a statute authorizing 
a municipal corporation to manufacture anything 
needed or used by the public, ^8 and the fact that 
the legislature has enumerated certain powers of 
municipalities without naming the power to man¬ 
ufacture and sell ice does not, by implication, ex¬ 
clude the municipality from exercising such power.^® 

Levees and flood control. The protection of lands 
subject to overflow is a proper object of local im¬ 
provement that may be effected by a municipality 
under proper authority from the legislature 
but the right to construct a levee is not implied 
from the express grant of such powers as are es¬ 
sential to the declared objects of incorporated 
towns.2l The power granted to a municipal cor¬ 
poration relating to the protection of the munici¬ 


pality by the construction of dikes, levees, em¬ 
bankments, etc., is to be used only for a public pur- 
pose.2-^ 

Mineral miter system. An improvement involv¬ 
ing the acquisition, equipment, and management of 
a complete mineral water system and buildings for 
the use of the general public has been held for a 
public purpose and valid.^^ 

Monuments for cemetery lots. The plenary pow¬ 
er of a legislature to control the scope of activi¬ 
ties of municipal corporations, as discussed supra 
§§ 183-198, includes the power to forbid such cor¬ 
porations from selling, or engaging in the busi¬ 
ness of selling, monuments for cemetery lots,^^ 
and a statute forbidding such activity is not uncon¬ 
stitutional as taking property without due process 
of law.25 

Moving picture show. The establishment of a 
moving picture show is not the exercise of a power 
granted by a constitution authorizing municipal¬ 
ities to exercise all the powers of local self-govem- 
ment.2® 

Quarrying; use of rock. A statute authorizing 
a municipal corporation to acquire a quarry site 
and to use for a municipal purpose the rock re¬ 
moved therefrom has been held not invalid because 
the project authorized involves the opening of a 
street.27 


3. Exebgise of Poweb 


§ 1062. In General 

The mode and manner of the exercise of the pow¬ 
er of a municipal corporation to make public im¬ 
provements are discussed infra §§ 1063-1085. 

Examine Pocket Parts for later cases. 


a. In Qeneral 

The method used In originating and making public 
improvements is within the discretion of the municipal 
corporation where no particular method Is indicated by 
law, but, where the mode Is prescribed by law, It must be 
followed with substantial strictness. 

If its acts are not ultra vires as being outside of 
the scope of its powers, as discussed supra §§ 138- 
182, the method used in originating and making 
public improvements is within the discretion of the 
municipal corporation where no particular method 


§ 1063. Methods and Validity 

a. In general 

b. Election of method 

15. N.T.—Borek v. Gtolder, 74 N.T. 
S.2d 676, 190 Misc. 866. 

18. Ga.—Holton v. Camilla, 68 S.B. 
472, 134 Ga. 560, 31 L.Il.A.,N.S., 
116, 20 Ann.Cas. 199. 

17. Ga,.—Saunders v. Arlington, 94 
S.B. 1022, 147 Ga. 581, Ann.Cas. 
1918D 907. 

43 C.J. p 388 note 69—44 C.J. p 162 
note 25. 

18;. Tex.—City of Denton v. Denton 
Home Ice Co., 27 SW.2d 119, 119 
Tex. 193, 68 A.L.H. 866. 

19. Tex.—City of Denton v. Den¬ 
ton Home Ice Co., supra. 


80l Miss.—^Daily v. Swope, 47 Miss. 
367. 

21. Ark.—^Newport v. Batesville, 

etc., R. Co., 24 S.W. 427, 68 Ark. 
270. 

Power to construct levees generally 
see Levees and Flood Control S 4. 


25. Maas.—Opinion of the Justices, 
supra. 

Baason for mla 

Municipal corporations have no in¬ 
herent right to continue in any line 
of business.—Opinion of the Jus¬ 
tices, supra. 


22. Wash.—Wiley v. Aberdeen, 212 
P. 1049, 123 Wash. 639. 

23. Mo.—State ex rel. City of Ex¬ 
celsior Springs v. Smith, 82 S.W.2d 
87, 386 Mo. 1104. 

2fti Mass.—Opinion of the Justices, 
79 N.B.2d 889. 
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2€L Ohio.—State v. Lynch, 102 N.B. 
670, 88 Ohio St. 71, 48 L.R.A..N.S., 
720, Ann.Caa.l914D 949. 

27- Minn.—Wilke v. City of Duluth, 
215 N.W. 511, 172 Minn. 374. 
Opening of streets generally see su¬ 
pra S 1043. 
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is indicated by law.*® However, the legislature may 
specify the method of making improvements,*® and, 
where the mode is so prescribed, it must be fol¬ 
lowed*® and the essential steps to be taken must be 
observed with substantial strictness,*^ although 
mere nonprejudicial irregularities in the pursuit of 
the prescribed mode may not invalidate the pro¬ 
ceeding.** After the city council has acquired ju¬ 
risdiction to order the improvements, the manner of 
proceeding is within legislative discretion,®* and 
whether the work in improving a street was com¬ 
pleted according to plans and specifications does not 
affect the jurisdiction of the council.®^ However, 
an improvement must conform to the description in 
the ordinance,** and a part only of the improvement 
ordered may not be lawfully made.*® 

Retroactive operation of statute. Where the con¬ 
stitution provides for acquiring, owning, leasing, 
and construction of public utilities by a municipal¬ 
ity, the procedure set forth need not be followed by 
a municipal council, in making improvements on a 
public utility already established and in operation 
for the municipality.®^ 

Improvement ordinances. All proceedings based 
on a void improvement ordinance are also void.®* 
An ordinance for the improvement of a street is 


not void because of possible injury to vested rights 
under a grant from the city.*® Where its charter 
authorized a municipality to discontinue streets, an 
ordinance discontinuing streets to furnish station 
facilities for railroad companies is valid, ample 
provision being made for the payment of private 
damages suffered.^® It cannot be objected that the 
power of a council to provide for the improvements 
has been exhausted by the adoption of an ordinance 
adapted to that end so that a new ordinance is inef¬ 
fectual where such latter ordinance has been adopt¬ 
ed under a similar power given by an amendment to- 
the charter.41 Where, after the enactment of a 
statute by which a board of local improvements in 
cities and villages was abolished, such board adopts 
a resolution that a local improvement be made, the 
improvement proceeding is void,^* and this is true, 
although it appears from the identity of the names 
that the persons acting as the board of local im¬ 
provements were in fact the village council, in 
which body the statute vested the former powers of 
the board of local improvements.^* 

h. Election of Method 

The legislature may provide two or more methods for 
the making or acquisition of municipal Improvements to 
either of which the municipal corporation may resort. 


28. Ohio.—Priest v. City of Wape- 
koneta. App., 82 N.E.2d 869, ap¬ 
peal dismissed 9 N.E.2d 293, 182 
Ohio fit. 527. 

43 G.J. P 189 note 4. 

Statutory authorization for Im¬ 
provement held to Include authority 
to prescribe method of making Im¬ 
provement.—^Bragdon v. City of Mus¬ 
kogee, 271 P. 1006, 183 Okl. 224. 

City oonncU 

(1) City council acts as properly 
constituted legislative body of city, 
not as property owners' agent.— 
Schumacher v. City of Clear Lake, 
289 N.W. 71, 214 Iowa 34. 

(2) City council may exercise pow¬ 
er In most convenient manner, and 
designate street commissioner or oth¬ 
er competent person as supervisor.— 
Cove Lodge No. 62 1. O. O. F. v. EGgu> 
rls, 294 P. 355, 184 Or. 666. 

‘Wheza the ohaxter of a city is 
wholly silent as to the mode of exer¬ 
cising Its authority, a resolution of 
Intention by the city council adopting 
the provisions of an Improvement 
act Is an adoption of all the provi¬ 
sions of such act as to the mode of 
executing the power granted, and Is 
not Invalid under an article of the 
constitution providing that cities or¬ 
ganized under charter shall be gov¬ 
erned by general laws, except In mu¬ 
nicipal affairs.—Cutting y. Vaughn, 
187 P. 19.182 Cal. 15L 


29. Ill.—Monahan v. City of Wil¬ 
mington, 169 N.E. 199. 328 Ill. 242. 
Ky.—Coke v. Dowell, 136 S.W.2d 3. 
281 Ky. 862. 

3a Idaho.—Peynard v. City of Cald¬ 
well, 21 P.2d 527, 53 Idaho 62, 90 
A.L.R. 1124. 

Ill.—^Village of Lansing v. Sund- 
strom, 39 N.E.2d 987, 379 Ill. 121. 
Aodulsltiou of property 
Where a charter or statute pre¬ 
scribes a particular mode of acquir¬ 
ing property for a local improvement, 
that mode must be followed. 

Ill.—^Lltz V. West Hammond, 82 N.E. 

634. 230 Ill. 810. 316. 

Ky.—Walker v. Richmond, 189 S.W. 
1122, 178 Ky. 26, Ann.Cas.l918E 
1084. 

43 C.J. p 1339 note 26 [a] (1)—44 C. 

J. p 78 note 88 [a]. 

Neoessity of ordinaaoe 

The statute authorizing a city to 
enact ordinances for Improvement 
by authorizing particular work to be 
done, and specifying the general 
character and extent thereof, not 
only confers the power, but also lim¬ 
its the manner of Its exercise.—Bar¬ 
ton County Rock Asphalt Co. v. City 
of Fayette, 166 S.W.2d 771, 236 Mo. 
App. 506. 

31. Mont.—^Hlnzeman v. City of Deer 
Lodge, 198 P. 895. 68 Mont. 369. 
Wash.—Griggs v. Port of Tacoma. 
278 P. 621. 160 Wash. 402. 
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Preliminary proceedings see Infra 5 
1088. 

32. Del.—Catts v. Smyrna, 91 A. 297, 
10 DeLCh. 268. 

33. Cal.—Glassell v. City of Los An¬ 
geles. 291 P. 227, 196 Cal.App. 896. 

34. Or.—^Rubln v. Salem, 112 P. 713, 
68 Or. 91. 

35. Ill.—^Lincoln y. Harts, 96 N.E. 
200, 260 IlL 273. 

Wash.—^La Franchl v. Seattle, 188 P. 

669. 78 Wash. 168. 

44 C.J. p 284 note 9. 

36. Cal.—Stockton ▼. Whitmore, 60 
CaL 564. 

Or.—^Manley v. Marshfield, 172 P. 488, 
88 Or. 482. 

37. Ohio —Shryock v. Zanesville, 
110 N.E. 937, 92 Ohio St 875. 

sa Ill.—Bellwood V. Galt, 166 N.BL 
774, 326 Ill. 65. 

N.J.—^Mead v. Passaic, 133 A. 518, 2 
N.J.M1SC. 958. 

39. Ill.—Chicago, eta, R. Co. v. 

Quincy. 28 N.E. 1069, 139 HI. 865. 
4a N.Y.—^Matter of Rochester, 164 
N.T.S. 272, 177 App.Dlv. 861. 

41. Cal.—^McHugh v. Voyce, 274 P. 
871, 96 CaLApp. 498—Cooper v. 
Reardon, 236 P. 180, 71 Cal.App. 
649. 

42. Ill.—^People V. Kaul, 134 N.E. 
740, 802 Ill. 317. 

43. Ill.—^People V. EAul, supra. 
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However, a municipal corporation electing to proceed un¬ 
der a particular act Is bound by the terms of the act, and, 
where two modes are prescribed, the choice of one may 
exclude the other. 

The legislature may provide two or more inde¬ 
pendent methods for the making or acquisition of 
municipal improvements to either of which the mu¬ 
nicipality may resort,or it may confer an addi¬ 
tional right to the general power of the municipal¬ 
ity without destroying such general power.^B Dif¬ 
ferent acts, unless repugpiant, will be construed to¬ 
gether in pari materia as providing two methods of 
improvement.^® However, a city electing to pro¬ 
ceed under a particular act is bound by the terms 
of the act,and, where two modes are prescribed, 
the choice of one may exclude the other.48 Thus, 
a city which has not provided a complete procedure 
for the creation.of a street lighting system as it is 
empowered to do by its charter may proceed under 
a statute providing for street improvements.^® Al¬ 
so, it is proper for a municipality to adopt an or¬ 
dinance purporting to change the grade of a street 
under one statute and then to cause the improve¬ 
ment of such street under another, where the first 
act makes no provision either for damages or the 
doing of improvement work on the streets.®® 


Proceedings under a statute providing a simpli¬ 
fied procedure for the construction of sidewalks and 
intended as an independent law and complete within 
itself are not affected by provisions of a general 
law,®^ and a city is not limited to a special act 
intended to give an additional and special plan 
of procedure for street improvements in order to 
obviate some of the limitations of the general stat¬ 
ute, but is at liberty to proceed under the general 
statute at its option.®^ 

§ 1064. Public Convenience or Necessity, or 
Other Considerations 

The decision of municipal authorities. In whom Is vest¬ 
ed the power to make Improvements, as to the necessity 
of an Improvement, la final and conclusive. In the ab¬ 
sence of fraud or abuse of discretion. 

The decision of the municipal ailthorities, in 
whom is vested the power to make improvements, 
as to the necessity of an improvement, is final and 
conclusive,®® in the absence of fraud,®^ unless the 
discretion vested in them has been grossly abused®^ 
and the power exercised in an arbitrary manner 
without regard to public interests and private 
rights.®® However, if there is a reasonable differ- 


44. Ky.—Coke v. Dowell, 13« S.W.2d 
3, 281 Ky. 362. 

N.Y.—Long Islajid Lighting Co. v. 
Incorporated Village of New Hyde 
Park, 286 N.Y.S. 326, 247 App.Dlv. 
728, affirmed 8 N.R2d 864, 272 N.Y. 
429. 

Wyo.—Goipu Juris quoted In Hen¬ 
ning V. Consolidated Building & 
Loan Co., 82 P.2d 640, 648. 

44 CJ. p 189 note 19. 

45. Wyo.—Corpns Juris auoted In 
Henning v. Consolidated Building 
& Loan Co., 82 P.2d 640, 543. 

44 C.J. P 190 note 20. 

48. Ohio.—Lelpslc v. Wagner, 138 
N.H. 863, 105 Ohio St. 466. 

44 C.J. p 190 note 26. 

47. CaL—Johnson v. Los Angeles, 
245 P. 164, 198 CaL 308, followed In 
Bogue V. Los Angeles. 245 P. 178, 
198 Cal. 827—^Walker v. Van Valk- 
enburgh, 295 P. 1968, 111 CalA.pp. 
538. 

4a Pa.—^Whlte v. Meadville, 86 A. 

695. 177 Pa. >648, 84 L.R.A. 667. 

44 CJ. p 190 note 27. 

49. Cal.—^Park v. Pacific Fire Extin¬ 
guisher Co., 173 P. 615, 87 Cal-App. 
112 . 

50. Cal.—Butters v. Oakland, 200 P. 
354, 68 Cal.App. 294. 

pi. N.Y.—Union Pav. Co. v. Board of 
■Contract, etc., 134 N.Y.S. 740, 74 
Mlsc. 646. 

44 C.J. p 190 note 23. 

58. Minn.—^Borgerdlng v. Freeport, 
207 N.W. 809, 166 Minn. 202, 


Ohio.—Chittenden v. Columbus, 1 
Ohio N.P.,N.S., 420. 

sa Cal.—City of Mill Valley v. Sax¬ 
ton, 106 P.2d 455, 41 Cal.App.2d 290 
—^Brydon v. City of Hermosa 
Beach, 270 P. 255, 93 Cal.App. 616. 
Ill.—City of Chicago v. Wacker-Wa^ 
bash Corporation, 25 N.E 2d 23, 372 
Ill. 521, appeal dismissed Wacker 
Wabash Corporation v. City of Chi¬ 
cago, 61 S.Ct. 14, 811 U.S. 606, 85 
L.Ed. 384—Village of Mlllstadt v. 
Bereitschaft, 176 N.E. 746, 344 Ill. 
650—City of Chicago v. Thlelans, 
165 N.E. 615, 834 Ill. 231. 

Iowa.—Call Bond & Mortgage Co. v. 
Great Northern Ry. Co.. 287 N.W. 
832, 227 Iowa 142—^Brush v. In¬ 
corporated Town of Llscomb, 
Marshall County, 211 N.W. 866, 202 
Iowa 1156. 

Kan.—Smith v. Kansas City, 80 P.Sd 
1068, 148 Kan. 844. 

Miss.—^Faison v. City of Indlanola, 
127 So. 658, 156 Miss. 872. 

Ohio.—Scherler v. Village of Maple 
Heights, 178 N.E. 835, 40 Ohio App. 
389. 

Okl.—^Baldwin ▼. City of Lawton, 185 
P.2d •699. 198 Okl. 585. 

W.Va.—Gaorge v. City of Wellsburg, 
163 S.E. 431, lid W.Va. 679. 

44 C.J. p 190 note 28. 

Auditorium site 

Site selected by city council for 
auditorium Is not so objectionable as 
to render selection arbitrary and un- 
reasonabla—^Anderson v. Thomas, 
117 So. 673. 166 La 512. i 
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Private rights must yield, if public 
Improvement Is required, and means 
adopted are reasonable.—^Lonng v. 
Comnussloner of PubUc Works of 
City of Boston, 163 N.E. 82, 264 Mass. 
460. 

“PuhUo oouveniauoe** and ^'common 
convenience" are synonymous, public 
convenience being common to all citi¬ 
zens of the city.—^Dorman v. Lewis¬ 
ton, 17 A. 316, 81 Ma 411. 

‘•Puhlio neoessity'* for Improve¬ 
ment may Include progressive meas¬ 
ure of municipal Improvements con¬ 
sistent with reasonable convenience, 
general welfare, and ability to pay.— 
In re Washingrton Ava In Borough of 
Chatham, 189 A. 239, 6 N.J.Mlsc. 858. 

54, Cal.—^Brydon v. City of Hermosa 
Beach. 270 P. 256, 98 Cal.App. 616. 

Iowa.—Call Bond & Mortgage Co. v. 
Great Northern Ry. Co., 287 N.W. 
882, 227 Iowa 142—^Brush v. Incor¬ 
porated Town of Lipscomb, 
Marshall County, 211 N.W. 856, 202 
Iowa 1155. 

Ohio.—Scherler v. Village of Maple 
Heights, 178 N.E. 836, 40 Ohio App. 
389. 

W.Va—George v. City of Wellsburg, 
163 S.E. 481, 111 W.Va 679. 

44 C.J. p 191 note 29. 

55. Ohio.—Scherler v. Village of 
Maple Heights, 178 NJ5J. 835. 40 
Ohio App. 389. 

44 C.J. p 191 note 30. 

68. IlL—City of Chicago v. Thlelans, 
165 N.E. 615, 334 Ill. 231—City of 
Chicago v. Van Schaack Bros. 
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ence of opinion regarding the necessity for the im¬ 
provement, the decision of the municipal authorities 
is final.s^ 

These rules have been applied to decisions as to 
the necessity of opening,58 paving,59 repairing,55 
widening,®^ or vacating®® streets or other ways, of 
laying sewers,55 and of establishing parks,5^ mar¬ 
kets,®® or waterworks.®® A court will not declare 
an improvement ordinance unreasonable merely be¬ 
cause a number of witnesses think the improvement 
unnecessary.®^ However, where a city charter au¬ 
thorizes the improvement of a street only on peti¬ 
tion of adjoining owners, unless the street is un¬ 
safe, it has been held that the question of safety is 
a jurisdictional one, on which the findings of the 
council are not conclusive.®® 

§ 1065. G^nditions Precedent 

a. In general 

b. Establishment of grade of street be¬ 

fore permanent improvement 

a. In General 

If the power to make public Improvements Is granted 
subject to conditions, such conditions must be compiled 
with before the power can be exercised. 

As in the case of other municipal powers^ if the 
power to make public improvements is granted sub¬ 


ject to conditions, these conditions must be com¬ 
plied with before the power can be exercised.®® An 
act providing that the council shall prescribe gen¬ 
eral rules as to the manner of all subsequent street 
paving is not mandatory.^® A statute requiring cer¬ 
tain procedure on the part of a board after the 
awarding of a contract for improvements, and be¬ 
fore it shall have been executed and become oper¬ 
ative, does not apply where an improvement is made 
without letting a contract therefor, until the work 
is completed.^1 In opening a street it is not neces¬ 
sary to condemn a public alley that crosses it.^® 

Laying pipes^ etc., before paving. The word 
"may” in a statute providing that the council 
may require pipes, sewers, etc., to be first laid 
in a street to be paved is to be treated as per¬ 
missive and not mandatory.^® A lot, although used 
only as an appurtenance to a residence located on 
an adjacent lot, is within the requirement of an 
ordinance providing that each separate city lot, 
whether improved or unimproved, abutting on the 
street to be paved according to the maps and plats 
of the city, shall be connected with the sewer and 
water mains.^® A charter provision that water and 
gas pipes shall be laid at least a year before a street 
shall be paved is invalid as being inconsistent with 
the general power to pave streets.^® 


Chemical Works, 161 N.B. 486, S30 
111. 264. 

44 C.J. P 192 note 31. 

PaUlo nacasslty controUlnir fisetor 
Public improvements should be 
dictated by public necessity rather 
than asitatlon by those acting from 
personal motives or those bearmg lit¬ 
tle expense.—City of Ft. Myers v. 
State, 117 So. 97. 95 Fla 704. 

57. Ill.—City of Chicago v. Thlelans, 
>1165 N.K. 6*15, 334 Ill. 281. 

58i Ill.—City of Chicago v. Wacker- 
Wabash Corporation, 25 N.E2d 82, 
372 HI. 521, appeal dismissed 
Wacker Wabash Corporation v. 
City of Chicago, 61 S.Ct. 14, 311 

U.S. 606. 85 L..Ed. 384. 

44 CJ. p 192 note 33. 

59. Ill.—City of Chicago v. Thlelans, 
165 N.E. 615, 334 111. 231. 

Miss.—'Faison v. City of Indianola 
127 So. 558, 156 Miss. 872. 

44 C.J. p 193 note 34. 

eOm Ean.—Smith v. Kansas City, 80 
P.2d 1068, 148 Kan. 344. 

44 C.J. p 192 note 86. 

01. Ill.—City of Chicago v. Wacker^ 
Wabash Corporation, 25 N.E.2d 32, 
372 111. 521, appeal dismissed 

Wacker Wabash Corporation v. 
City of Chicago. 61 S.Ct. 14, 311 
U.S. 606, 85 KEd. 384. 


Ky.—Hicks V. City of Ashland, 71 6. 

W.2d 988, 264 Ky. 397. 

44 CJ. P192 note 86. 

98. 111.—Hoerrmann v. Wabash R. 

Co., 141 N.E. 289, 809 IlL 524. 

44 CJ. p 192 note 37. 

63. Ohio.—Scherler v. Village of 
Maple Heights, 178 N.E. 835, 40 
Ohio App. 389. 

44 CJ. P 192 note 38. 

64b Iowa—^In re Cedar Rapids, 51 
N.W. 1142, 85 Iowa 39. 

66. Iowa—^Miller v. Webster City, 
62 N.W. 648, 94 Iowa 162. 

Tex.—Gillham v. City of Dallas, Civ. 
App., 207 S W.2d 978, error refused, 
no reversible error. 

66. Fla—State v. City of St. Peters¬ 
burg, 198 So. 837, 145 Fla 206. 

44 CJ. p 193 note 41. 

67- Ill.—Jones v. Chicago, 72 N.B. 
798, 213 111. 92. 

68. Or.—Smith v. Mlnto, 48 P. 166, 
30 Or. 361. 

69. Mo.—^Mudd V. Wehmeyer, 19 S. 
W.2d 891, 823 Mo. 704. 

44 CJ. P 193 note 49. 

AegnisitloxL of rights of way after 
prelimlnAy ordinance 
Fact that city acquired rights of 
way for drains after ordinance of in¬ 
tention was passed, but before Judg¬ 
ment in action attacking the proceed¬ 
ings, was sufficient to warrant Judg¬ 
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ment for city, under statute provid¬ 
ing that no proceeding is invalid 
where rights are acquired before 
such Judgment.—Glassell v. City of 
Los Angeles, 291 P. 227, 106 Cal.App. 
895. 

Authority from county oonunlssloni- 
ers 

Under some statutes before a 
street is constructed across a rail¬ 
road municipal authorities must ob¬ 
tain authority therefor from the 
county commissioners.—Common¬ 

wealth V. Haverhill, 7 Allen Mass., 
523. 

70. Cal.—Santa Cruz Rock Pav. Co. 

V. Heaton, 38 P. 693, 105 Oal. 162. 
N.T.—Coles V. Wllliamsburgh, 10 

Wend. 669. 

71. Minn.—Williams v. St. Paul, 142 
N.W. 886, 123 Minn. 1. 

44 C.J. p 193 note 61. 

7S1. Mich.—Scotten v. Detroit, 64 N. 

W. 679, 106 Mich. 564. 

78- Wis.—^Barber Asphalt Pav. Co. 
V. Oshkosh, 121 N.W. 603, 140 Wis. 
58. 

44 CJ. p 195 note 59. 

74i FUl—^H owe v. C. H. Turner 
Constr. Co., 68 So. 233, 66 Fla. 1. 

75. Ill.—^English v. Danville, 36 N. 
E. 994, 160 Ill. 92. 

Mich.—Gtoodwlllie v. Detroit, 61 N.W. 
626, 108 Mich. 288. 
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Opening street before construction of sewers. It 
is not necessary that sewerage commissioners ap¬ 
ply, under an act authorizing such application, for 
the opening of a street before constructing a sewer 
therein.76 

Plans and specifications. Under an act directing 
that the city be divided into sewerage districts, sew¬ 
ers may be laid in each district as completed and the 
devising of a plan for the drainage of the entire 
city is not a condition precedenL^^ Under a statute 
providing that, whenever the city or the port shall 
have adopted a comprehensive plan of harbor im¬ 
provement, the control of the streets and the title 
to city lands lying within the proposed improve¬ 
ment shall vest in the port, the port has no inter¬ 
est in the streets or waterways until after the im¬ 
provement plan has been adopted.78 

b. Establishment of Grade of Street before Per¬ 
manent Improvement 

Unless required by statute or charter, a municipal cor- 
poratlon need not establish the grade of a street before 
permanently Improving It. 

Unless otherwise provided by charter or statute, 
a municipal corporation need not establish the per¬ 
manent grade of -a street before permanently im¬ 
proving it;7® but, where it is so provided by statute 
or charter^o or by ordinance,®^ a compliance with 
such requirements is a condition precedent to a 
permanent improvement of the street Under a 
statute providing that a permanent improvement 
shall not be made until the bed therefor shall be 
graded, it has been held that permanent improve¬ 
ments should not be made until a permanent grade 
has been established-®^ However, under such a 


statute, the establishment of a grade is not a ju¬ 
risdictional requirement or a condition precedent to 
a resolution ordering the improvement,®® and the 
failure to establish a grade, where the city coun¬ 
cil has jurisdiction or power to improve, cannot 
cause the city council to lose jurisdiction or render 
the proceedings void,®^ but is a mere irregularity.®^ 

An ordinance requiring property owners to con¬ 
struct sidewalks, curbing, and guttering is not in¬ 
valid because it fails to provide for proper filling, 
ditching, excavating, and grading before the curb¬ 
ing and guttering is placed, since in such failure it 
does not require property owners to do such work, 
which they may not lawfully be required to do.®® 

§ 1066. Submission of Question to Popular 
Vote 

a. In general 

b. Conditions precedent 

c. Procedure and questions submitted 

d. Effect of vote 

a. In General 

Where the improvement le one, the making of which 
Is a question required by constitution, statute or charter 
to be submitted to popular vote, the improvement can¬ 
not be made unless there Is a compliance with such pro¬ 
vision. 

Where the improvement is one, the making of 
which is a question required by constitution, stat¬ 
ute, or charter to be submitted to popular vote, the 
improvement cannot be made unless there is a com¬ 
pliance with such provision.®^ On the other hand, 
where the improvement is one which does not fall 
within a statutory or charter requirement of a pop¬ 
ular vote, a vote is not necessary.®® The applica- 


76. IT.T.—In re Fowler, 68 N.T. 60. 
44 CJ. P195 note 62. 

77. N.T.—^In re New York Protes¬ 
tant Episcopal Public School, 47 N. 
T. 566. 

78L Wash.—^Tennent v. Seattle, 145 
P. 83, 83 Wash. 108. 

79. Neb.—Corpus Jails dtad la 
Burrows v. Keebaugh. 231 N.W. 
751, 752. 120 Neb. 186. 

44 G.J. p 193 note 64. 

80. Minn.—State v. Judges Dlst. Ct. 
63 N.W. 800. 55 N.W. 122, 61 Minn. 
689. 

44 C.J. P 194 note 55. 

81. Pa.—^Phlllpsburg v. Way, 12 pa. 
Dlst. 173, 27 Pa.Co. 638—Jermyn v. 
Stocker, 7 Iiack.Lieg.N. 168. 

88. Iowa.—^People's Inv. Co. v. City 
of Des Moines, 241 N.W. 464, 468, 
218 Iowa 1378, 79 A.L.R. il810. 

83. Iowa.—^People's Inv. Co. v. City 
of Des Moines, supra—Shaver v. 
Turner Imp. Co.. 186 N.W. 711, 155 


Iowa 492—Allen v. City of Daven¬ 
port. 77 N.W. 632, 107 Iowa 90. 

84. Iowa.—^People's Inv. Co. v. City 
of Des Moines, 241 N.W. 464, 468, 
213 Iowa 1378, 79 A.L.R. 1310. 

86. Iowa—^People’s Inv. Co. v. City 
of Des Moines, supra 

86L Ark.—Brlzzolara v. Ft. Smith, 
112 S.W. 181, 87 Ark. 85. 

87. U.S.—Central Illinois Public 
Service Go. v. City of Bushnell, C. 
CJLIIL, 109 F.2d 26. 

N.T.—^Tierney v. Cohen. 198 N.B. 225, 
268 N.T. 464. 

Wash.—Griggs v. Port of Tacoma, 
273 P. 521, 150 Wash. 403. 

44 C.J. p 195 note >68. 

Construction or acquisition of: 
Municipal electric or power plant 
see Electricity i§ 6 b, 8. 
Municipal gas plant see Gas 9 2. 
Municipal waterworks see the CJ*. 
S. title Waters 9§ 384, 286. 237, 
also 67 C.J. p 1137 note 55, p 1141 
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note 95 et seq, p 1146 note 47 et 
seq. 

88. U.S.—Collins v. City of Phoenix, 
C.C.A.Arla. 26 F.2d 753. 

N.T.—Glezen v. Town Bd. of Rich- 
ford, 81 N.T.S.2d 236, 192 Mlsc. 658. 
Ohio.—James v. Eetterer, 180 N.E. 

704, 125 Ohio St. 166. 

Tex.—Clark v. W. L. Pearson & Co., 
39 S.W.2d 27, 121 Tex. 34—Mont¬ 
gomery V. City of Alamo Heights. 
Civ.App., 8 iS.W.2d 258, error dis¬ 
missed. 

44 C.J. p 195 note 71. 

Paving not Internal Improvement 
Pavmg by city of second class Is 
not work of Internal Improvements 
requiring submission of proposition 
to electors.—Wookey v. City of Alma* 
223 N.W. 953, 118 Neb. 158. 

Sower system 

The construction of a sewer system 
Is a project of public health and 
safety and as such Is within the 
sphere of activity contemplated by 
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bilitySS or nonapplicability^o of provisions of this 
character to particular improvements depends on 
the construction of the particular statutory or char¬ 
ter provision. Such a provision has been held to 
have been intended to apply only to improvements 
which affect the public at large, and which are paid 
for by the city,®l and a referendum statute has been 
held inapplicable to local improvements by special 
assessments,even though the ordinance does au¬ 
thorize the issuance of installment anticipation 
bonds.®® 

An act requiring such submission to the voters is 
not applicable to a city which, with other specified 
cities, has been authorized by the legislature, in pur¬ 
suance of an article of the constitution, to order im¬ 
provements on petition of owners of abutting prop- 
erty.®4 It has been held that the referendum dele¬ 
gated to the electors of a municipal corporation does 
not apply to the regulation of streets, improving 
them, fixing their grade, etc., where the elaborate 
system established by the legislature for such pur¬ 
poses could not exist if it were otherwise con¬ 
strued.®® Furthermore, it has been held that a 
charter provision that no vote or resolution of the 
common council ordering a public work or improve¬ 
ment 'which shall require an expenditure of more 
than a specified amount shall be "obligatory’’ on the 
city, unless approved by a majority vote of a city 


meeting duly warned and held for that purpose, does 
not render an order of the council, not so author¬ 
ized by a vote of a city meeting, invalid or inef¬ 
fective for any purpose.®® 

The fact that an ordinance adopted by popular 
vote, although not required to be submitted to the 
people, authorized only the purchase of a site for 
a public building does not preclude the governing 
body from adopting a mandatory ordinance provid¬ 
ing for the preparation of plans, and making an ap¬ 
propriation to pay therefor ;®7 nor does it preclude 
a further appropriation to advance the project in 
excess of that authorized by the ordinance approved 
by the popular vote.®® 

Constitutionality of provisions. The right of the 
people to vote on improvements is not a delegation 
of legislative power,®® and a statute is not uncon¬ 
stitutional in that it delegates legislative authority 
to property owners in providing that the council 
"shall” cause an improvement to be made when a 
specified number of the property owners shall pe¬ 
tition therefor, since the word “shall” will be con¬ 
strued not to have been used in its imperative sense 
but to mean “may.”l A provision that the ques¬ 
tion of the erection of public improvements shall be 
submitted to popular vote is not rendered uncon¬ 
stitutional by the fact that the general assembly of 


statute authorizing: city to acquire 
or construct sewage disposal plant 
and system without submitting prop¬ 
osition for approval of voters* end 
la not limited by constitutional pro¬ 
vision requiring approval of electors 
to acquisition of “public utility.”— 
Holland V. Heavlln* 300 N.W. 777* 
299 Mich. 465. 

Beoond ordinance 

Where a lawful Improvement of a 
street Is interrupted by an ordinance* 
proposing a difEerent method* pre¬ 
sented under the privilege of Inltlar 
tlve. and such ordinance Is defeated 
by the people, the ordinance la no 
longer of any effect, and it does not 
prevent the city and Its officials from 
proceeding with the project to Im¬ 
prove the street as originally under¬ 
taken.—^Fairchild v. Holton, 166 P. 
503* >101 Khn. 830. 

89. Miss.—Scranton - Pascagoula 

Realty Co. v. City of Pascagoula. 

128 So. 73, 167 Miss. 498. 

44 C.J, P 196 note 72. 

xmlnage of bayou 

Construction of culvert to drain 
bayou alters channel within law re¬ 
lating to ratification by voters in 
such cases.—Scranton - Pascagoula 
Realty Co. v. City of Pascagoula, su¬ 
pra. 


Fnblio utility acqnlsitloiL 

Statute requiring ordinance for 
municipality’s acquiring public util¬ 
ity to be approved by electors applies 
where bonds are Issued therefor pay¬ 
able solely out of utility's revenues. 
—Colorado Central Power Co. v. Mu¬ 
nicipal Power Development Co., D.C. 
Colo., 1 F.Supp. 861. 

9a N’.T.—Filer v. Welssor, 63 N.T. 

S.2d 675* 188 Mlsc. 288. 

Wash.—^Bayha v. Public Utility DlsL 
Ho. 1 of Grays Harbor County, 97 
P.2d 614. 2 Wash.2d 86. 

44 C.J. p 196 note 73. 

Smargenoy legislation 

Under emergency legislation, a mu¬ 
nicipality was empowered* notwith¬ 
standing provisions of any general* 
special* or local law, to enter into 
contracts with the United States by 
a majority vote of Its legislative 
body to obtain funds for public work 
projects without submitting the ques¬ 
tion of the authorization of such 
projects* since the purpose of such 
legislation was to facilitate the pro¬ 
motion of public work without neces¬ 
sity of complying with laws require 
Ing vote of taxpayers.—Spano v. City 
of Middletown* 7 H.Y.S.2d 14, 169 
Misc. 338. 

Public utility acquisition 

Wash.—^Bayha v. Public Utility Dist. 
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I No. 1 of Grays Harbor County, 97 
P.2d >614* 2 Wash.2d 85. 

91. N.M.^lty of Santa Fe v. First 
Nat Bank* 65 P.2d 857, 41 N.M. 130. 
44 aj. P 197 note 74. 

9S. UjS—^B ank of Burlington v. 
City of Murphysboro, C.C.A.I11., 96 
F.2d 899. 

93i U.S.—^Bank of Burlington v. 
City of Murphysboro* supra. 

9a N.T.—Cary v. Schwab* 205 N.T. 
S. 903* 123 Mlsc. 586* affirmed 206 
N.T.S. 891* 21 j 1 App.Dlv. 840. 

44 CJ. p 197 note 75. 

95. Cal.—Chase v. Kalber, 153 P. 

397. 28 CaLApp. 561. 

44 C.J. p 197 note 76. 

9a Conn.—Johnston v. Hartford, 113 
A. 278* 96 Conn. 142. 

44 C.J. p 197 note 77. 

97. N.J.—Weber v. Atlantic City, 130 
A. 663* 102 N.J.Daw 79. 

9& N.J.—Weber v. Atlantic City, su¬ 
pra. 

9a Tex.—Frankenstein v. Rush- 
more, Civ.App., 217 S.W. 189. 

1. Kan.—^Rockwell v. Junction City, 
141 P. 299, 92 Kan. 618* AnmCas. 
1916B 8il6* rehearug denied 142 P. 
268. 93 Kan. 1. 
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the state is not allowed to submit to the people the 
question whether an act shall become a law.2 How¬ 
ever, a statute requiring an election on street im¬ 
provements would be rendered unconstitutional by 
its application to a city authorized by the consti¬ 
tution to order improvements on the petition of 
abutting owners.^ 

b. Oonditions Precedent 

statutory prerequisites to the submission of the Im¬ 
provement to popular vote must be followed. 

While ordinarily it is not necessary to pass an 
ordinance providing for the improvement before 
submitting the question to vote,^ where a statute 
authorizes a municipality to require a referendum 
by resolution, the resolution must definitely state 
the character of the improvement, and clearly in¬ 
dicate the purpose of the referendum.5 In like 
manner where the recommendation of a particular 
board is a condition precedent to the making of an 
improvement as discussed infra § 1069, the holding 
of an election on initiative ordinances not recom¬ 
mended by the board would be a nullity.^ Under a 
provision that before submitting a proposition to 
the electors to acquire a public utility, offers to sell 
existing utilities must be invited and considered, the 


soliciting of offers for the sale of any existing util¬ 
ity may precede the ordinance declaring the de¬ 
mands of public interest and necessity for the ac¬ 
quisition by construction or purchase of a similar 
utilit3',7 and action in soliciting offers may be by 
resolution.^ 

Election to adopt provisions of statute. A stat¬ 
ute providing that its benefits should apply to any 
city when the governing body shall submit the ques¬ 
tion to the voters and the majority shall vote in 
favor thereof, and that whenever a specified num¬ 
ber of voters of any city shall petition for an elec¬ 
tion for that purpose, it shall be the duty of the 
governing body to order it, does not make a peti¬ 
tion by the voters a prerequisite to the calling of 
the election by the governing body.® 

c. Procedure and Questions Submitted 

The procedure for an election as to a public Improve¬ 
ment should comply with statutory requirements. 

The procedure for an election as to a public im¬ 
provement should comply with statutory require- 
ments.l® However, it is sufl&cient if there is a sub¬ 
stantial compliance with statutory formalities,^! and 
a mere irregularity which does not deceive or mis- 


S. lowcL—Taylor v. McFadden, 60 N. 

W. 1070. 84 Iowa 262. 

44 C.J. p 198 note 84. 

3. S.C—^Ballentlne v. Columbia, 129 
S.E. 82. 182 S.C. 88. 

4. U.S.—^Thompson-Houston Electric 
Co. V. Newton, C.C.Iowa. 42 F. 723. 
Agreement between county and 

city to exercise Jointly their "power 
common" to erect a hospital was not 
a prerequisite for a submission, of 
the question to voters under statute 
authorizing' two governmental units 
by agreement entered Into by action 
of their grovemlng^ body to Jointly ex¬ 
ercise any power common to the con¬ 
tracting parties.—Kaufman v. Swift 
County. 30 N.W.2d 34. 225 Minn. 169. 
Subsequent meeting of oounoU 
Under a statute provldmgr that, 
whenever the council, by resolution, 
approved by the executive, shall de¬ 
termine that the public necessity de¬ 
mands a municipal improvement, the 
cost of which shall be too great to 
be paid out of the ordinary annual 
Income of the municipality, it may at 
any "subsequent meeting' of such 
board call a special election, and 
submit the question of incurring a 
debt for the purpose, a resolution 
calling an election passed at an ad¬ 
journed meeting of the board of trus¬ 
tees Immediately succeeding the 
meeting at which the resolution of 
public necessity was adopted was 
passed at a 'Subsequent" meeting as 

68 C. J.S.—46 


required—^Redondo Beach v, Barkly, 
90 P. 452, 151 CaL 176. 

6. N.J.—^Newark Bd. of Trade v. 
Newark, 119 A. 924. 98 N.J.Law 655. 

Sm Mo.—^Baum v. City of St. Louis. 
128 S.W.2d 48, 843 Mo. 788. 

7. Cal.—^Platt V. San Francisco. 110 
P. 304. 168 Cal. 74. 

9. Cal.—^Platt V. San Francisco, su¬ 
pra. 

9. Tex.—^Rlley v. Trenton, Civ.App., 
184 S.W. 344. 

la Ill.—People V. City of Paris. 44 
N.B.2dl54, 880 Ul. 603. 

Or.—Shalnwald v. City of Portland. 

65 P.2d 1151, 168 Or. 167. 

Petition or motion 

Village board of trustees may on 
Its own motion submit proposition, or 
specified number of taxpayers may 
sign petition for submission of prop¬ 
osition, and compel board of trustees 
to hold an election thereon, but In 
latter case proposition must be com¬ 
plete In and of itself and require 
nothing further from board t h an 
mere ministerial act of calling an 
election thereon.—Cosgrove v. Smith, 
288 N.Y.S. 481. 169 Misc. 688. 
Pnblloation of notioe of adopted 
xesolntioiL 

Provision of village law requiring 
publication of notice of adoption of 
resolution which is subject to per- 
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missive referendum was not re¬ 
quired to be complied with in pro¬ 
ceeding for establishment of munici¬ 
pal public utility service under Gen¬ 
eral Municipal Law which provided 
for mandatory referendum.—O'¬ 
Flynn V. Village of East Rochester, 
54 N.E.2d 848, 292 N.Y. 156, certiorari 
denied 66 S.Ct. 39, 328 U.S. 718, 89 
L.Ed. 674. 

Time of submission 

(1) An ordinance of city passed to 
implement a transit authority act is 
not Invalid because submitted to 
voters at same time and at same 
election at which transit authority 
act was submitted to voters.—^People 
V. Chicago Transit Authority, 64 N. 
E.2d 4. 392 Ill. 77. 

(2) Special proposition of adoption 
of ordinance for local transportation 
system need not be submitted at gen¬ 
eral or special election for entire 
city, but may be submitted at supple¬ 
mentary aldermanlc election.—^People 
ex rel. Jeske v. Burke, 247 Ill.App. 
220 . 

11. Or.—Shalnwald v. City of Port¬ 
land, 66 P.2d 1161, 163 Or. 167. 
Wash.—^Palne v. Port of Seattle. 126 
P. 628, 127 P. 580, 70 Wash. 294. 

Plan of improvement 
Or.—Shalnwald v. City of Portland, 
55 P.2d 1151, 163 Or. 167. 

Wash.—^Hughbanks v. Port of 

Seattle, 76 P.2d 608. 198 Wash. 498. 
44 aJ. p 196 note 68 [b]. 
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lead the voters will not affect the validity of the 

proceedings.^^ 

Questions submitted. Only those matters may be 
lawfully submitted which are directed to be sub¬ 
mitted by the legislature,^3 and the question sub¬ 
mitted must be the one which is involved in the 
making of the improvement.^^ The proposition sub¬ 
mitted should be sufficiently* definite to apprise 
the voters with substantial accuracy of what they 
are called on to approve a distinct proposition 
must be presented on which the voter may vote yes 
or no.^® It should be submitted in such a way as 
to obtain a full and fair expression of the wnll of 
the voters,i7 since, if the substance of the propo¬ 
sition is stated in garbled equivocal terms, the pur¬ 
pose of the election is vitiated in advance.^® Sev¬ 
eral distinct, unrelated, and independent objects or 
purposes must be separately submitted.^® Howev¬ 
er, a statute authorizing cities to acquire land for 
parks, and providing that a proposition to incur 
debt therefor shall be submitted to the voters, does 
not contemplate that each piece of land desired for 
a park should be voted on separately,20 and sepa¬ 


rate questions, germane to, or involved in, one main 
purpose, need not be separately submitted.^i 
Qualificatio 7 is of voters at the election on the 
question of making the improvement -are such as 
may be prescribed by constitutional, statutory, or 
charter provisions.22 Under a statute providing 
that no elector shall be allowed to vote in any mu¬ 
nicipal election whose name is not registered, or 
who does not produce a registration certificate, it 
is not necessary for a voter to produce such cer¬ 
tificate where his name is on the registration 
books.23 Furthermore, the participation of dis¬ 
qualified persons in the election does not render it 
void where their votes do not affect the result.®^ 

d. Effect of Vote 

An affirmative vote constitutes an authorization of tha 
Improvement and binds the municipal corporation. 

An affirmative vote constitutes an authorization of 
the improvement,^® and binds the municipal corpo- 
ration.23 Thus, an election authorizing an improve¬ 
ment according to certain plans does not authorize 
a municipal corporation to proceed on new plans for 
the improvement;®^ the municipal corporation may 


12: Or.—Shainwald v. City of Port¬ 
land, 55 P.2d 1151, 153 Or. 167. 

44 C.J. p 195 note 69. 

Tovm of liaUot 

Md.—Seyboldt v. Mt. Banier, 99 A, 
960, 130 Md. 69. 

44 G.J. p 195 note 69 [b]. 

ZTotlce of electioa 

(1> Generally.—Carwlle ▼. Chil¬ 
dress, Tez.Giv.App., 213 S.W. 308— 
44 C.J. p 195 note 69 [a] (1). 

<2) Under statute providingr that 
provisions shall be construed so as 
to fflve effect to the will of electors, 
notwithstandinsT informality or fail¬ 
ure to comply with some of Its pro¬ 
visions, municipal election In which 
overwhelming affirmative vote was 
cast was held valid, notwithstanding 
failure to give ten days* previous no¬ 
tice thereof by publication In of¬ 
ficial city paper, and by posting no¬ 
tices In three public places in city as 
required by statute.—Gommonwealth 
Telephone Co. v. Public Service Com¬ 
mission, 268 N.W. 665, 219 Wls. 
607. 

13. S.C.—Fowler v. Fountain Inn, 73 
S.F. 826. 90 S.a 352. 

‘Wash.—^Yesler v. Seattle, 25 P. 1014, 
1 Wash. 308. 

44 CJT. p 198 note 86. 

14. N.Y.—Matter of Le Roy. 50 
N.T.S. 611. 23 Misc. 58, affirmed 55 
N.T.S. 149, 85 App.Dlv. 177. I 

44 CJ. p 198 note 87. 

16. Neb.—Drummond v. City of Co¬ 
lumbus, 285 N.W. 109, 186 Neb. 87, 
rehearing denied 286 N.W. 779, 136 
Neb. 87. 


I Wls.—Wisconsin Power & Light Co. 

I V. Public Service Com'n, 272 N.W. 

50, 224 Wls. 256. 

PropositioB. hold BUffiolent 
Wash.—^Elliott v. City of Leaven¬ 
worth, 85 P.2d 1053, 197 Wash. 
427—^Langdon v. Walla Walla, 198 
P. 1, 112 Wash. 446. 

Propoadtloii held humffieieiLt 
N.Y.—^New York Edison Co. v. City 
of New York. 282 N.Y.S. 936, 246 
App.Dlv. 750, affirmed Tierney v. 
Cohen, 282 N.Y.S. 943, 246 App. 
Dlv. 511. 

10. N.J.—Newark Bd. of Trade v. 
Newark, 119 A. 924, 98 N.J.Law 
555. 

44 C.J. p 198 note 89. 

17- Neh.—^Drummond v. City of Co¬ 
lumbus, 285 N.W. 109, 186 Neb. 87, 
rehearing denied 286 N.W. 779, 
136 Neb. 87. 

18. Neb.—^Drummond v. Oty of Co¬ 
lumbus, supra. 

19. N.D.—^Lang v. City of Cavalier. 
228 N.W. 819, 59 N.D. 75. 

44 C.J. p 198 note 90. 

Purchase or erect 

Submission to electors of proposi¬ 
tion whether city should '‘purchase 
or erect*' public utility was held 
properly to submit single question of 
public ownership of utility.—^Lang 
V. City of Cavalier, supra. 

20 . Gal.—Oakland v. Thompson, 81 
P. 887, 151 CaL 572. 

44 CJ. P 198 note 92. 

21. Wash.—Tulloch v. Seattle^ 124 
P. 481, 69 Wash. 178. 

44 Gjr. p 198 note 93. j 
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22. S.C.—Davis V. Town of Saluda, 
145 S.E. 412, 147 S.C, 498. 

Tax receipt 

It was unnecessary that voters at 
municipal election show tax receipts 
at time of voting, where no tax 
period Intervened after registration. 
—^Davls V. Town of Saluda, supra. 

23. S.C.—Davis V. Town of Saluda, 
supra. 

2A S.G.—^Davis v. Town of Saluda, 
supra. 

25. Wash.—^Langdon v. Walla Wal¬ 
la, 193 P. 1, 112 Wash. 446. 

44 C.J. p 198 note 93 [e]. 

Votljig of bonds for purchase of 
property by city for park purposes 
would be sufficient assent by voters 
to accomplishment of project.—City 
of Pasadena v. Chamberlain, 86 P.2d 
387, 1 Cal.App.2d 125, hearing denied 
86 F.2d 892, 1 Cal.App.2d 125. 

26. Masa—Prince v. Crocker, 44 N. 
E. 446, 166 Mass. 847, 82 L.R.A. 
610. 

Mich.—Gteorge v. Wyandotte Electric 
Light Co., 62 N.W. 985, 105 Mich. 
1 . 

27. Or.—Shainwald ▼. City of Port¬ 
land, 55 P.2d 1151, 158 Or. 167. 

Snlmilsslon of new plans by engineer 
The fiEUit that after election plans 
were submitted by engineers which 
were not in accordance with plana 
submitted before the election did not 
vitiate election, and city had au¬ 
thority to proceed with construction 
of plant in substantial conformity 
with plans submitted to the electors. 
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not depart from the scheme of the improvement in 
the absence of an express authorization by the 
electors in the form of an amendment to the gen¬ 
eral scheme.28 Furthermore, the decision of the 
electors in setting aside a resolution of the council 
is a legislative act and binding on the council^^ al¬ 
though it has been held that a negative vote as to a 
proposed improvement does not bind the city abso¬ 
lutely.®® 

§ 1067. Necessity for Application or Consent 
of Owners of Property Affected 

a. In general 

b. Obligatory statutes 

a. In General 

In tha absence of statute, the petition or consent of 
property owners Is not a condition precedent to the mak¬ 
ing of public Improvements. 

In the absence of an obligatory, statutory or char¬ 
ter provision to that effect the petition or consent 
of property owners is not a condition precedent to 
the making of public improvements.®^ In the ab¬ 
sence of a constitutional prohibition,®® the legisla¬ 
ture may authorize municipal improvements without 
any petition of landowners to be assessed there¬ 
for,®® and a statute providing for an improvement 
without the petition of property owners is not in 
conflict with a statute providing for the improve¬ 
ment on petition; and both may stand.®^ 

b. Obligatory Statutes 

Where the petition or consent of the property owners 
to be assessed Is required by statute or charter as a con- 


§ 1067 

ditlon precedent to fhe making of an Improvement, a com¬ 
pliance with such provisions Is necessary. 

Where the petition or consent of the property 
owners to be assessed is required by charter or 
statute as a condition precedent to the making of 
improvements by the municipality, a compliance 
with the provisions of such charters or statutes is 
necessary.®5 Except where the charter or statutory 
provisions are inapplicable®® or where an alterna¬ 
tive mode of procedure may be and is adopted,®^ 
proceedings to authorize improvements taken with¬ 
out such petition®® or consent®® are invalid, and 
in such case an ordinance to make the improve¬ 
ment is void.^® However, it has been held that a 
petition for a public improvement is not jurisdic¬ 
tional, but subject to be waived by the failure of 
property owners to protest against the improvement 
on that ground.^i Furthermore, where the govern¬ 
ing body has the power to make improvements with¬ 
out a petition, orders made under proceedings be¬ 
gun by petition will not be held void on account of 
an irregularity therein.^® 

A petition for an improvement is sufficient evi¬ 
dence of consent to its being made as required by 
statute,^® although it has been held that the ob¬ 
jection of an insufficient number consenting is not 
precluded by recitals in the ordinance.** 

Construction of provisions. Such requirements 
are to be strictly construed,*® and since the right 
of petition or consent depends solely on legislative 
grant it will not be extended beyond the clear im¬ 
plication of the charter or statute.*® 
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Sbalnwald v. City of Portland, su¬ 
pra. 

58. Wash.—^Hughbanks v. Port of 
SeatUe, T6 P.2d 608, 193 Wash. 
498. 

• 

59. Cal.—Harbor Center Land Co. v. 
Richmond, 176 P. 50, 88 Cal.App. 
315. 

80. Mass.—^Fuller v. Medford, 112 
N.R 873, 224 Mass. 176, 179. 

44 C.J. p 198 note 96. 

31. Caf—Blahe v. City of Hureka, 
258 P. 946, 201 Cal. 648. 

Miss.—Scranton-PascafTOula Realty 
Co. V. City of Pascagoula, 128 So. 
73, 157 Miss. 498. 

44 C.J. p 199 note 7. 

Disregard of conaoll's role not to 
improve street in absence of petition 
therefor was held not to affect val¬ 
idity of proceedings since petition 
was not required by statute and rule 
was impliedly repealed by tneon- 
slstent action.—^Blake v. City of 
Bureka, 268 P. 946, 201 Cai. 648. 

88;, Ark .—Fry v. Poe, 1 S.W.2d 29, 
176 Ark. 376-^Cralg y. Russellville 


Waterworks Impr. Diet., 106 S.W. 
867, 84 Ark. 390. 

33. Cal.—Cowart v. Union Paving 
Co., 14 P.2d 764, 216 Cal. 875, 88 

AL. R. 1185. 

44 C.J. p 199 note 9. 

81. Neb.—Omaha v. Osantner, 93 N. 

W. 407, 4 Neb., Unoff., 62. 

44 C.J. p 199 note 10. 

36. N.J.—^Belmont Land Assoc, y. 
Garfleld, 108 A. 683, 90 N.J.Law 
394. 

, 44 C.J. p 199 note 12. 

' Requisites and sufficiency of peti¬ 
tion or application see infra §S 
1090, 1091. 

36L N.T.—Gregg v. Wheeler, 200 N. 

Y.S. 484, 205 App.Div. 828. 

44 C.J. p 199 note 13. 

37. Ky.—Latonla v. Hedger, 100 S. 
W. 267, 126 Hy. 18, 80 Ky.L. 1091. 

44 aj. p 200 note 16. 

381i N.J.—Belmont Land Assoc, v. 
Garfleld, 108 A. 682, 90 N.J.Law 
394. 

44 C.J. p 200 note 16. 
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39. Ark.—Clarendon Impr. Dist. No. 
1 V. St. Louis Southwestern R. Co., 
189 S.W. 808, 99 Ark. 608. 

44 C.J. p 200 note 17. 

40. Ky.—Covington v. Brinkman, 79 
S.W. 234, 25 Ky.L. 1949. 

44 C.J. p 200 note 18. 

4GL. N.C.—^Town of Asheboro v. Mil¬ 
ler, 17 S.E.2d 105, 220 N.C. 298 
Was^—Collins v. Ellensburg, 122 P. 

1010, 68 Wash. 212, 219. 

44 C.J. p 200 note 20. 

40, Wash.—Spokane v. Rldpath, 132 
P. 638, 74 Wash. 4. 

44 C.J. p 200 note 21. 

4& N.T.—Jones v. Tonawanda^ 68 
N.B. 280. 168 N.T. 438. 

44. S.C.—^Ballentlne v. Columbia, 
124 S.B. 643, 129 S.C. 410. 

44 C.J. p 201 note 28. 

46. N.T.—Ganson v. Buffalo^ 8 Abb. 

Dec. 286. 1 Keyes, 454. 

44 C.J. p 201 note 24. 

46ii N.T.— ^FELiTlngton v. Mt. Yemon, 
69 NJS. 826, 166 N.T. 288. 

44 aJ. p 201 note 25. 
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Particular Improvements Con¬ 
sidered 

a. Streets 

b. Sewers and drains 

a. Streets 

(1) In general 

(2) Alteration 

(1) In General 

The petition or consent of property owners Is not a 
condition precedent to the opening or improvement of 
streets, unless expressly made so by charter or statute. 

Under general rules considered supra § 1067, the 
petition or consent of property owners is not a 
condition precedent to the opening or improvement 
of streets/7 unless expressly made so by charter 
or statute.^^ Such provisions are frequently found 
in acts providing for improvements by special as¬ 
sessment, and a failure to compl}- with them ren¬ 
ders the proceedings null and void.**® Under the 
statutes of some states the authorin' to pave with¬ 
out petition is granted only if it is necessary to 
connect streets or portions of streets theretofore 
paved and improved, and in such cases, proceedings 
without a petition are not invalid unless the case 
is not within the terms of the statute/® In like 
manner, a statute authorizing a resurfacing of a 
street without petition does not authorize the re¬ 
surfacing of more than one street in the same pro- 
ceeding,5i and a resurfacing of several streets with¬ 
out petition is unauthorized.®* Where the statute 
is silent as to the requiring of a petition or con¬ 
sent of a portion of the citizens or property own¬ 
ers before ordering the improvement of street in¬ 
tersections, the municipality has the power to rc- 

47. Mo.—stone v. City of Jefferson, 

293 S.W. 7S0, 817 Mo. 1, 52 A-UR. 

879. 

Pa.—City of Philadelphia, to Use of 
Contractors Acceptance Gorp., t. 

Peter K Costello & Sons, 41 A.2d 
56, 156 Pa.Super. 416—Appeal of 
Bender, 168 A. 47, 106 Pa.Super. 

376. 

44 C.J. p 199 note 7 [a], p 201 note 
27. 

Act empowerlBir cities to pave 
streets at expense of benefited prop¬ 
erty owners without their consent, 
bat requiring publication of pro¬ 
posed ordinance authorizing- pave¬ 
ment before adoption, did not limit 
the power of city under consolidation 
act to provide by ordinance, without 
petition, for pavement of streets at 
owners* expense and to file liens for 
coat thereof.—City of Philadelphia, 
to Use of Contractors Acceptance 
Corp., V. Peter XL Costello & Sons, 

41 A,2d 56, 156 Pa.8uper. 416. 


quire, by ordinance, that a petition be filed in order 
to confer jurisdiction on the board of trustees-S^r 

Since requirements of this character must be 
strictly construed and not extended beyond the clear 
implication of the statute or charter, provisions of 
this nature, unless so stated,®* do not apply to the 
laying of sidewalks,®® or to the repairing of 
streets;®® and a grant of power to “pave" or oth¬ 
erwise “improve” streets on petition does not in¬ 
clude the construction of sidewalks or sewers®^ 
or the repair of streets.®® A statute granting pow¬ 
er to construct sidewalks on petition refers only 
to new construction and an old sidewalk may be 
replaced with a new one without a petition.®® A 
statute requiring a petition for the creation of an 
improvement district and the paving of a street 
therein does not require another petition to confer 
authority to proceed with and complete the paving.®® 
A statute requiring the consent of abutting owners 
to the grant of a franchise for the laying of water 
or gas mains does not require such consent before 
the city can compel the laying of service pipes as a 
preliminary to paving.®^ It has been held that an 
ordinance may be operative against abutting own¬ 
ers who have consented, although other owners 
have withheld their consent.®* 

WTiere a statute does not require a petition but 
makes the improvement discretionary with the board, 
subject to the protest of owners, it is immaterial 
whether the board determines the necessity for pav¬ 
ing on its own initiative or is prompted to consider 
the matter by a petition of the property owners.®® 
However, under a charter or statute providing that 
it shall be the duty of the council to make a street 
improvement whenever a petition is filed by the 

[ 55. Ran.—Wilkin v. Houston, 80 P. 

I 28, 48 Kan. 584. 

44 C.J. p 202 note 87. 

Be. Pa.—Renting v. Titusville, 84 
A. 916, 175 Pa. 512. 

44 C.J. p 202 note 38. 

57. Mo.—^Marlonvllle v. Henson, 66 
Mo.App. 897. 

Pa.—Corry v. Corry Chair „ Ca, 18 
Pa.Super. 271. 

S8L Minn.-—State v. Ramsey County 
DIsL CL, 94 N.W. 870, 89 Minn. 
292. 

59. Mo.—Platte City v. Paxton, 124 
S.W. 681, 141 Mo.App. 176. 
eou Neb.—Gall v. Beckett, 218 N.W. 
870, 115 Neb. 847. 

61- N.T.—^Donovan v. Oswego, 86 
N.Y.S. 155, 90 App.Dlv, 897. 

68. Tex.—Grace v. Walker, 64 S.W. 
980. 65 S.W. 482, 96 Tex. 89. 

88. Kbxl —^Fairchild v. Holton, 166 
P. 608, 101 Kan, 880. 


4& Ga.—City of Dawson v. Bolton, 
143 S.R 119, 166 Ga. 232. 

Minn.—^Plynn v- City of Worthing¬ 
ton, 224 N.W. 264, 177 Minn. 28. 

44 C.J. p 201 note 28. 

Alternative metliodB 
Ga.—^Fallis v. City of Nashville, 190 
S.R 557, 184 Ga. 65. 

49. Md.—^Holland v. Baltimore. 11 
Md. 186, 69 Am.D. 195. 

50. PsL—In re Queen St., 18 Pa. 
Super. 241. 

44 C.J. p 202 note 33. 

51. Neb.—^Baker v. Dahlman, 229 
N.W. 280, 119 Neb. 425. 

5Si Neb.—Baker v. Dahlman, supra. 

sa OkL—Strahan v. Ft. Gibson, 148 
P. 674, 44 OkL 79. 

54. N.T.—In re Smith, 2 N.E. 62, 
99 N.T. 424—^In re Garvey, 77 N.T. 
523. 

Wls.—Dean v. Madison, 9 Wla. 402. | 
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requisite number of property owners, and also pro¬ 
viding that the council may be deprived of its power 
to make an improvement without a petition by the 
filing of a sufficient protest, a majority of the prop¬ 
erty owners are the final arbiters whether the street 
improvement is to be made.®^ 

(2) Alteration 

The petition or consent of property owners Is not a 
condition precedent to the altering of streets, unless It Is 
expressly made so by charter or statute. 

The petition or consent of property owners is not 
a condition precedent to the altering of streets,®® 
unless it is expressly made so by charter or stat¬ 
ute.®® The petition required by such a provision 
is essential to the jurisdiction of the governing 
body,®"^ and, wanting it, an ordinance or resolution 
by which it is attempted to alter public wBys is ab¬ 
solutely void.®® So also, proceedings founded on a 
petition which does not comply with the require¬ 
ments of the statute or charter are invalid.®® If 
the proposed levels of a street which is to be paved 
will tend to make it generally higher or generally 
lower than its present or past condition, the pav¬ 
ing will amount to a change in grade, within the 
provisions of a dty charter, forbidding a change 
of grade without the consent of a majority of the 
property owners of a street.'^® Where the consent 
of abutting owners is required to change a grade, 
a further consent is not necessary to render vali^ 
slight changes and modifications in the grade dur¬ 
ing the course of paving, where one consent has 
been obtained.*^^ When powers have been conferred 


on park commissioners by statute, it has been held 
that such powers are not limited by the limitations 
imposed by another statute on the council in chang¬ 
ing the grade of a street, without the consent of 
abutting owners.^® 

b. Sewers and Drains 

In the absence of express provisions to the contrary, 
the petition or consent of property owners or citizens Is 
not a condition precedent to the construction of sewers by 
a municipal corporation. 

In the absence of express provisions to the con- 
trarj',"® the petition or consent of property own¬ 
ers or citizens is not a condition precedent to the 
construction of sewers at the expense of the mu¬ 
nicipal corporation,^^ or even under a special as¬ 
sessment act.7® Under a charter which empowers 
the council of a borough to authorize the construc¬ 
tion of sewers in the streets, it may authorize a cit¬ 
izen to construct a private underdrain along a pub¬ 
lic street, without the consent of the abutting land- 
owners.^® 

§ 1069. Recommendation by Particular Of¬ 
ficers or Boards 

The recommendation of designated officers or boards 
may be a condition precedent to the originating or making 
of an Improvement under statutory or charter provisions. 

Under a statutory or charter provision to that 
effect, the recommendation of designated officers or 
boards may be a condition precedent to the originat¬ 
ing or making of public improvements,and in such 
a case an ordinance for the improvement enacted 


Mi Okl.—^Ponca City v. Edwards, 
280 P. 446, 138 Okl. 106. 

66. Wls.—^Burnham v. Milwaukea 
143 N.W. 1067. 166 Wla. 90. 

44 C.J. p 202 note 48. 

Necessity of petition for vacaUon of 
streets see in£ra S 1672. 

66. N.Y.—^Folmsbee v. Amsterdam, 
36 N.E. 821, 142 N.Y. 118. 

44 aj. p 202 note 61. 

oonstnud sji "and’* or ■‘nor,” 
as used in a statute providing that 
a street grade shall not be changed 
except on petition ''or** unless com¬ 
pensation be made.—Folmsbee v. 
Amsterdam, supra, 

PesmiBSlvs statute 
A permissive statute which au¬ 
thorizes municipal corporations to 
widen streets, on the petition of a 
majority of the owners of abutting 
property, does not repeal by implies^ 
tion a statute authorizing borough 
councils, of their own motion, to pass 
ordinances for widening streets.—^In 
re Frederick St, 24 A. 669. 160 Fa. 
202 . 


She word *^alter” in a charter pro¬ 
vision requirmg a petition does not 
cover a '^change of grade."—^Rogers 
V. Attica, 81 N.K 1174, 188 N.Y. 
626. 

67. N.J.—Carron v. Den, 26 N.J.Liaw 
694, 69 AjxLD. 584. 

N.Y.—Folmsbee v. Amsterdam. 86 
N.E. 821, 142 N.Y. 118. 

68. N.Y.—Folmsbee v. Amsterdam, 
supra. 

44 C.J. p 202 note 61. 

69. N.J.—Carron v. Den, 26 N.J.Law 
694, 69 Am.D. 584. 

TO. N.Y.—Scott v. McClung, 137 N. 
Y.S. 661, 78 Mlsc. 2, affirmed 145 N. 
Y.S. 1144, 161 App-Div. 890, af¬ 
firmed 112 N.E. 1076, 217 N.Y. 701. 

71. N.Y.—O’Reilly v. Kingston, 21 
NJB. 1004, 114 N.Y. 489. 

72. N.Y.—In re Walter, 83 N.Y. 
538. 

73. S.D.—Johnson v. Rapid City, 231 
N.W. 524, 67 S.D. 178. 

44 C.J. p 202 note 59. 

74k Ark^—Carpenter v. City of Parar 
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gouZd, 128 &W.2d 980. 198 Ark. 
454. 

Me.—<^ogin V. Lewiston, 68 A. 694, 
108 Me. 119. 

44 CU. p 203 note 60. 

75. N.Y.—^In re Schenectady Sewer 
Assessment 286 N.Y.S. 455, 184 
Misc. 810. 

44 C.J. p 208 note 61. 

78L Pa—Wood V. McGrrath, 24 A. 

682, 160 Fa 461, 16 L.R.A. 715. 
77- Mo.—^Baum v. City of St Louis, 
123 S.W.2d 48, 843 Mo. 788. 

44 C.J. p 208 notes 64, 65. 

Certificate of officers as to sufficiency 
of funds see infra 5 1085. 
Ordlnaaoss under lattiatlTe provl- 
dons 

Provisions of charter of city pro¬ 
viding that no ordinance for public 
work or improvements shall be 
adopted unless prepared and recom¬ 
mended by board of public service 
are applicable to ordinances provid¬ 
ing for acquisition of public im¬ 
provements proposed under Initiative 
provisions of city charter.—^Baum v. 
City of St Louis, supra 
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without recommendation is invalid.*® However, 
such a recommendation is not a condition preced¬ 
ent where the case does not fall within the im¬ 
provements contemplated by the statute.^® Fur¬ 
thermore, where the authority to make a public im¬ 
provement is not abrogated by a charter provision 
requiring a board to recommend an improvement 
and the city council to act on such recommendation, 
the recommendation by the board is not a condition 
precedent to the exercise of the power to make the 
public improvement.®® The power of a board to 
make a recommendation is not exhausted by the first 
recommendation.®! 

§ 1070- Right or Duty of Property Owners to 
Make Improvements 

The right of property owners to make improve¬ 
ments is discussed infra § 1071, and the duty of 
property owners to make improvements infra § 
1072. 

Examine Pocket Parts for later cases. 

§ 1071. -Right to Make 

A property owner or resident has no right to make a 
public Improvement at his pleasure and compel the munic¬ 
ipal corporation to reimburse him for the cost thereof. 
However, property owners may be permitted to do the 
work themselves. 

As the determination of the necessity of making 
an improvement, as well as the mode of completing 
it, rests with the municipal council or other legis¬ 
lative bod}', as discussed infra § 1103, a property 
O’lvner or resident of the municipal corporation has 
no right to make a public improvemenff at his pleas¬ 
ure, and compel the municipal corporation to reim-^ 


burse him for the cost thereof,®® even though the 
municipal corporation failed to accede to a request 
for the improvement.®- However, while it is usual, 
in cases where the cost of making improvements may 
be assessed on the property benefited, for the mu¬ 
nicipality to undertake the work of improvement 
and simply assess the cost on the property benefited, 
as discussed infra § 1290 et seq, property owners 
who are interested may, without violation of public 
policy, be permitted actually to do the work them¬ 
selves:®-* but mere custom or usage will not con¬ 
fer a right of this character on abutting owners.®® 
The question whether such permission is®® or is 
not®" superseded by a statute providing another 
mode of making improvements depends on the con¬ 
struction of the particular statute. Where work 
has been done under authority of the proper mu¬ 
nicipal ofiicers, the act of the property owner is 
regarded as the act of the city and is subject to 
such changes as the city may require.®® 

Necessity for permit. A statute providing that 
owners of land may perform the grading on a street 
in front of their property after obtaining permis¬ 
sion from the city council to do so is limited to 
grading,®® and permission is not required to au¬ 
thorize the owners to contract for the private pav¬ 
ing of a street, where subsequent provisions of the 
statute by implication grant the owner the right 
to do such work without permission.®® 

Sidewalks. The fact that a borough has estab¬ 
lished a paper grade confers no right on an abut¬ 
ting owner to elevate his sidewalk above the nat¬ 
ural grade to conform to the paper grade, where the 
sidewalk if so raised would be a dangerous public 
nuisance.®! Under an act providing for the con- 


78. Mo.—^.4znerican Tobacco Co. v. 
Missouri Pac. B. Co., 157 S.Tr. 502, 
247 Mo. 374. 

79. Ohio.—Longwortb v. Cincinnati, 
10 Ohio Dec. (Reprint) 683, 23 
Cinc.L..BuL 100. 

44 C.J. p 203 note 66. 

Conditional anthorizatloBi of Incu 
pzovament 

Where charter limits power of 
council as to Issuance of bonds by 
requlrinff approval of appropriating 
board, council, when voting a public 
work. Is authorized to condition ef¬ 
fectiveness of vote on proper au¬ 
thorization of necessary bond issue. 
— ^Rule V. City of Stamford. 185 A. 
179. 121 Conn. 447. 

Btk Mo.—In re Independence Ave. 
Boulevard. 30 S.W. 773, 128 Mo. 
272. 

81. Mass.—Curtis v. Boston, 239 
Mass. 401, 133 N.B. 181. 

44 GUT. p 203 note 67. 


88. U.S.—City of Benwood v. In¬ 
terstate Bridge Co., D.C.W.Va., 80 
F.Supp. 952. 

Ky.—South Bellevue hot Ass’n v. 
Town of Bellevue, 58 S.W. 448, 22 
Ky.L.. 541. 

Va.—Westbrook, Inc., v. Town of 
Falls Church, 89 S.B.2d 277, 185 
Va. 677. 

83. U.S.—City of Benwood v. In¬ 
terstate Bridge Co., D.QW.Va, 30 
F.Supp. 953. 

84. Mo.—South Highland Land, etc., 
Co. V. Kansas City, 75 S.W. 888, 
100 Mo.App. 518. 

44 C.J. p 208 note 71. 

ZTeoassary repairs and improve¬ 
ments may be made by property 
owner to public alley, provided other 
persons are not injuriously affected. 
—Commonwealth Trust Co. v. Heh, 
99 PaSuper. 479. 

85. IlL—^People v. Cherry, 104 N.1J. 

209, 263 IlL no. i 
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Ky.—Creekmore v. Justice, 158 S.W. 
738, 152 Ky. 514, 44 L.RA.,N.S., 
552. 

86. Ky.—Creekmore v. Justice, su¬ 
pra. 

87. N.M.—^Roswell y. IngersolL 110 
P. 829. 15 N.M. 525, 628. 

44 C.J. P 204 note 73. 

88. Mo.—South Highland Land, etc., 
Co. V. Kansas City, 75 S.W. 883, 100 
Mo.App. 518. 

44 C.J. p 204 note 75. 

89. Cal.—Fllnn v. Mowry, 68 P- 724, 
1006. 131 Cal. 481. 

90. Cal.—^Fllnn v. Mowry, supra. 

44 C.J. p 204 note 79. 

91« Pa.—^Kittanning Borough v. 

Thompson, 60 A 684, 211 Pa 169— 
Golden v. City of Philadelphia, 57 
A2d 429, 162 PaSuper. 247. 
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struction of a sidewalk by abutting owners along 
streets which have been laid out over private lands 
and dedicated to, or permitted to be used by, the 
public, an owner of land abutting on a distinctly 
private way is not authorized to build a sidewalk 
along such way in the absence of any direction 
from the municipal authorities.^^ 

Division of cost. Under a statute declaring that 
the city shall pay half of the cost for constructing 
sidewalks, with a limitation as to such costs, and 
providing for applications for walks to the commis¬ 
sioner of public works, who shall examine into the 
necessity therefor before granting a permit, the 
commissioner not only determines the necessity for 
the construction of a walk, but also approves the 
material of which it is to be constructed.^^ 

§ 1072. -Duty to Make 

a. In general 

b. Sidewalks 

c. Repairs, restoration, and reconstruc¬ 

tion 

a. In (General 

The duty of making Improvementa may, by valid pro- 
vlalona In statutes, charters, or ordinances, be Imposed on 
the owners of the property benefited. 

The duty of making improvements may, by valid 
provisions in statutes, charters, or ordinances, be 
imposed on the owners of the property benefited.®^ 


The question whether such a duty may^^ or may 
not®® be imposed by a municipality in the exer¬ 
cise of its police power depends on the extent of 
the police power recognized in the particular juris¬ 
diction with respect to the particular improvement. 

Water pipes and connections. A requirement that 
persons desiring to use city water shall construct 
the necessary serv-ice pipes at their own expense 
is just and reasonable.®^ However, a requirement 
that property owners shall lay a water pipe under 
a public street, at their own expense, has been held 
not to be a valid exercise of the police power.®® 

b. Sidewalks 

Generally a municipal corporation may, under statu¬ 
tory authority or In the exercise of its police power, order 
an abutting owner to construct a sidewalk. 

Unless inhibited by constitutional provisions,®® 
a municipal corporation may, under authority given 
by statute or charter^ or in the exercise of its police 
power,® order an abutting owner to construct a 
sidewalk, and on his default may construct it and 
charge the expense to him,® although there is some 
authority to the effect that a city cannot, in the 
application of its police power, compel an abutting 
owner to construct sidewalks.^ The la>ung of a side¬ 
walk by the owner, without the sanction of the mu¬ 
nicipal authorities, does not deprive the city of this 
power.® 

The authority given to a city to require abutting 
lot owners to pave streets includes authority to 


S8. Ma88.~Nute v. Boston Co-op. 
Bids:. Co., 21 N.E. 881, 149 Mass. 
465. 

89. N.T.—Hotchkiss v. Blnsrhamton. 

105 N.E. 410, 211 N.T. 279. 

44 C.J. p 204 note 84. 

84i Ind.—Ansrola v. Croxton, 112 N. 

E. 885, 186 Ind. 260. 

44 C.J. p 204 note 85. 

PlsoTlTnlnatoiy zegnlatlon 

Regulation requiring particular In¬ 
dividuals by name to construct local 
Improvements In front of their lots. 
—^Whyte V. Nashville, 2 Swan, Tenn., 
864. 

Repaving due to olty^ error 
Under ordinances authorizing re¬ 
imbursement of landowner, city was 
held liable to reimburse landowner 
for expense of repaving occasioned 
by errors of engineer In providing 
specifications.—Chapman v. City of 
Houston, C1V.APP., 101 S.W.2d 848, 
reversed on other grounds City of 
Houston V. Chapman, 123 S.W.2d 652, 
182 Tex. 448. 

95. La.—N ew Iberia v. Fontelleu, 82 
So. 869, 108 lA. 460. 

44 C.J. p 204 note 86. 

96li NJT.—Doughten v. Camden, 68 


A. 170, 72 N.J.IAW 451, 111 Am S.R. 
680, 8 L..RJL,N.S.. 817, 6 Ann.Ca8. 
902. 

44 C.J. p 204 note 87. 

97. IlL—^Prlndlvllle v. Jackson, 79 
IlL 837. 

9a N.J.—^Doughton v. Camden, 68 
A. 170, 72 N.J.IAW 451, 111 Am.S. 
R. 680, 3 L.R.A.,N.S., 817. 

44 C.J. p 205 note 90. 

9a Hy.—Owensboro v. Hope, llO S. 

W. 272, 38 Ky.l4. 426. 

44 O.J. p 205 note 92. 

1. S.D.—-Western Town Lot Co. v. 

Salem, 172 N.W. 503, 42 S.D. 9. 

44 C.J. p 206 note 98. 

QnuLt of power 

The statutes providing that boi^ 
oughs may require grading, paving, 
and repairing of sidewalks by abut¬ 
ting owners are grants of power and 
not Imposition of mandatory duties. 
—Hoerth v. Borough of Turtle Creek, 
49 A.2d 898, 855 Pa. 121. 

Statutory assumptioa of ooutrol by 
stats 

Statute whereby certain streets In 
a city were taken over by the Com¬ 
monwealth does not by its express 
terms place on the Commonwealth 
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[ any obligation to repair and maintain 
the curbing and footways, and does 
not affect the obligation of abutting 
owners to repair and maintain the 
curbing and footways.—City of Phil¬ 
adelphia to use of, V. Friends Asy¬ 
lum for Insane, 46 Pa.I>lst. & Co. 251. 
Transfer of ooutrol to park oommls- 
slon 

The fact that the city has placed 
boulevard under the care and man¬ 
agement of the park commission does 
not In any way release property own¬ 
ers from their liability to repair foot¬ 
ways or reconstruct curba—City of 
Philadelphia, to Use of, v. Friends 
Asylum for Insane, supra. 

S. La.—New Iberia v. Fontelleu, 82 
So. 8«9, 108 La. 460. 

44 CJT. p 205 note 94. 

& Iowa.—Matson v. Mitchell, Iowa, 
179 N.W. 173. 

Pa.—Philadelphia v. Subln, 86 Pa. 
Super. 126. 

4h Ill.—Chicago V. Crosby, 111 IlL 
538. 

44 CJ. p 205 note 96. 

5i Ey.—Gullfoyle v. Maysvilla 112 
S.W. 666, 129 Ey. 682. 
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require them to build sidewalks,^ and a power to 
require abutting owners to build sidewalks is not 
repealed by a subsequent statute pro\*iding generally 
for street improvements.* Until property once 
bears specifically the cost of building a pavement 
abutting it, done on the order of the council of 
the city, or by the city’s express permission, indicat¬ 
ed by an act of its legislative body, there has not 
been an original construction of such improvement 
within a statute allowing the city to order the orig¬ 
inal construction of such improvement at the cost of 
the abutting owners.® 

According to plans and specifications. The mu¬ 
nicipality may require abutting o\\-ners to build 
sidewalks in accordance with prescribed specifica¬ 
tions,® provided the manner and details of such re¬ 
quirements are not -arbitrarj- or oppressive to the 
citizen and do not deny to him a fair opportunity to 
preserve his rights.^® Abutting o-%vners may be re¬ 
quired to lay sidewalks at an existing or specified 
grade,although the council has not adopted 
any grade for the street but a city cannot, b)' 
ordinance, require a lot owner to construct a side¬ 
walk required to be constructed to the official grade 
where no such grade had been adopted by the city.^^ 
It has been held that the mere power to build and 
maintain pavements or sidewalks does not confer 
the power to require the abutting owner to make 
such excavation as may be necessary* to bring the 


sidewalk to the grade of the remainder of the 
street-i* 

Statutes strictly construed. Statutes or charters 
imposing the power to compel abutting owners to 
construct sidewalks must be strictly’ construed.^® 
Thus, for example, it has been held under them that 
a landowner cannot be required to cut down an em¬ 
bankment,^® and the municipality cannot impose on 
a property owmer the burden of grading sidewalks 
to meet changes in the grade of the roadway.^7 
However, under a statute conferring on towns the 
power to regulate the grade of temporary sidewalks 
the owTier may be required to make alterations 
necessary to meet a permanent grade.^® 

c. Repairs, Restoration, and Reconstruction 

The duty of keeping In repair, restoring, or recon¬ 
structing Improvements may be Imposed on abutting 
owners. 

The duty of keeping in repair, restoring, or re¬ 
constructing improvements may be imposed on abut¬ 
ting landowners,^® and they may be charged with 
the expense thereof if they fail to do so.®® Where 
a city is regarded as having the power to compel 
abutting owmers to build or pave streets and side¬ 
walks, it is usually held that such power extends 
to the compelling of repair or repavement,®! but 
such power cannot be exercised in the absence of 
necessity.®® However, it has been held that, un- 


GL Iowa.—Warren v. Henly, 31 Iowa 
31—^Buell V. Ball, 20 Iowa 2S2. 

7. Ind.—Keith v. Wilson. 44 X.K 13, 
145 Ind. 149. 

44 C.J. p 205 note 99. 

& Ky.—Gullfoyle v. Maysville, 112 
S.W. 606, 129 Ky. 532. 

9. Ark.—^Malvern v. Cooper, 156 S. 
W. S45. lOS Ark 24. 

44 C.J. p 205 note 2. 

10. Ark.—James v. Pine Bluff, 4 S. 
W. 760, 49 Ark. 199. 

44 G.J. p 206 note 3. 

11- Iowa.—Converse v. Deep River, 
117 Jf.W. 1078, 139 Iowa 732. 

44 CJ. p 206 note 5. 

X2. Pa.—Xewville v. Leckey, Tl PaL 
Super. 125—Borough of Mohnion v.; 
Homberger, Com. PI., 30 Berks Co. 
L.J., 46. 

la. S.D.—Western Town Lot Co. v- 
Salem, 173 K.W. 503, 43 S.D. 9. 
Absence of grade as excuse for non- 
compliance with notice or order see 
infta S 1075. 

14L Aric.—Little Bock v. Fitzgerald. 
28 S.W. 82, 59 Ark. 494, 28 L.RJL 
496. 

IS. W.Va.'-Coqpiui Jnzte dted In 
Town of New Martinsville v. Shl- 


ben. 151 S.E. 697, 698. 108 W.Va. 
500. 

44 C.J. p 20'6 note 9. 

16L W.Va.—^Prj- v. Ronceverte, 117 
S.E. 140. 93 W.Va. 3S8. 

44 CJ. p 206 note 10. 

17- Pa.—Golden v. City of Philadel¬ 
phia, 57 A.2d 429, 162 Pa.Super. 
247. 

44 CJ. p 206 note 11. 

Subsequent purchaser 
Where railroad tx-ack was removed 
from street, and in raising grade 
thereof borough removed good brick 
sidewalk In front of premises later 
purchased by defendant, who refused 
to construct new sidewalk, borough 
could do so and charge him with the 
cost.—Borough of Carlisle v. Flad- 
ger, 42 A.2d 187, 157 Fa.Super. 206. 
18L Iowa.—Converse v. Deep River, 
117 N.W. 1078, 139 Iowa 732. 

44 C.J. p 206 note 12. 

19. Conn.—Ciry of Bridgeport v. 
United Illuminating Co., 40 A.2d 
272. 131 Conn. 368. I 

44 CJ. p 207 note 16. 

Approach to bridge 

In determining whether owner of 
property abutting on street, which 
was above level of property as it ap¬ 
proached a bridge, was liable for 
sidewalk repairs, fact that street at, 
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that point was an approELch to a 
bridge was immaterial, as it was still 
a public highway.—City of Bridge¬ 
port V. United Illuminating Cq.i su¬ 
pra. 

Release of obligation 
Owner's consent to assessment for 
street improvements and city's con¬ 
sent to release of obhgatlon to main¬ 
tain streets were held required, but 
owner's consent need not precede 
city's consent.—Stlm v. 293 Avenue 
B Corporation, 231 N.Y.S. 226, 224 
App.Dlv. 458. 

Fzovlsioas held not Invalid 
Fla.—^Anderson v. Ocala, 64 So. 775, 
67 Fla. 204, 62 L.R.A.,N.S., 287. 

44 CJ. P 206 note 14. 

20. Pa—^Philadelphia ▼. Subln, 86 
PaSuper. 126. 

44 C.J. p 207 note 17. 

2L Ark.—^Malvern v. Cooper, 156 S. 

W. 845, 108 Ark. 24. 

44 CJ. p 207 note 19. 

Pzimexy duty on abutting owner 
Pa—City of Phllculelphla v. Robison, 
163 A. 86. 107 PaSuper. 255—Mo- 
sler V. East Stroudsburg Borough. 
53 PaSuper. 877. 

22. Pa—^Reading City v. Heilman, 19 
PaSuper. 422. 

44 CJ. p 207 note 20. 
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der a statute providing that the city shall build 
sidewalks and keep them in repair and that the 
lot owners shall pay the cost thereof, and may pay 
either in material or labor, the city council has no 
authority to pass an ordinance imposing on lot own¬ 
ers the duty of keeping the sidewalks in front of 
their respective lots in repair ;23 and that, where 
a municipality, having been reimbursed by the 
county for the cost of changing the grade necessi¬ 
tated by a county improvement, fails to change the 
grade, the city, and not the property owners, is un¬ 
der obligation to restore the street.^^ 

In the absence of statutory authority, mere ten¬ 
ants cannot be compelled to repair,35 and it has been 
held that a provision in a charter requiring occu¬ 
pants to make repairs of sidewalks is unconstitution- 
al.35 A statute making it the duty of the ‘‘owner 
or occupant of any premises in the city” to lay or 
relay sidewalks in front of such premises does not 
include a railroad company having a franchise to 
•occupy the street.37 The owner of a private drain 
may by statute be made liable for its repairs.*® 

Reconstruction of adequate sidewalk. It is not 
a valid objection to an ordinance requiring a side¬ 
walk construction of a prescribed width to conform 
to a street widening project that there is already 
in use and in serviceable condition a sidewalk of 
less width,*® but in ordering reconstruction of side¬ 
walks in a block, lots in front of which sidewalks 
already exist may be excepted.*® 

§ 1073. -Opportunity as Prerequisite to 

Award of Contract or Assessment 

In the abtence of etatute, an opportunity to make the 
Improvement need not be extended to a property owner. 

In the absence of statute, a municipal corpora¬ 
tion need not extend to property owners the oppor¬ 
tunity to make the improvement,*^ and such a re¬ 
quirement, in the absence of express language in 


the statute, will not be ingrafted as a limitation 
on the power of the municipal corporation to make 
the improvement** However, where there is a 
valid statutory requirement that an abutting owner 
shall be given an opportunity to make the improve¬ 
ment before it is made by the city and the cost 
assessed to him, a strict compliance with such a 
provision is necessary.** Under such a require¬ 
ment the failure by the city to give the property 
owner an opportunity to make a proposed improve¬ 
ment will defeat an assessment levied against him, 
as discussed infra § 1388, or may invalidate the con¬ 
tract for the improvement ;*4 but, if the property 
owner does not avail himself of the opportunity, he 
cannot afterward object that a contract was let 
before the expiration of the time allowed him to 
make the improvement.*"* The city is not bound to 
prove an express refusal of compliance with its 
demands, and the mere failure of the owner to put 
down the walks within the specified time imposes 
on him liability to pay costs incurred by the city.** 
However, an owner who has asked for, and not 
been given, the grade is not in default, and is not 
liable for an improvement put in by the city.*^ 

§ 1074. -Notice to Improve 

a. In general 

b. Giaracter of notice 

c. Manner of service 

d. On whom service made 

a. In deneral 

Notice to an abutting owner may or may not be a con¬ 
dition precedent to the right of a municipal corporation to 
make a sidewalk Improvement and charge the coat against 
the abutting owner. 

When neither the charter nor any legislative act 
requires notice to the abutter or lot owner, in or¬ 
der to make him liable to pay the cost of sidewalk 
improvements, it is not essential that he receive 


23. Wls.—-Woodward v. Bosoobel, 54 
N.W. 832. 84 Wls. 226. 

24. Wash.—^In re Shllsliole Ava., 162 
r. 1010, 94 Wash. 583. 

25. Mo.—^Ford v. Kansas City. 79 S. 
W. 923. 181 Mo. 187. 

26L Mo.—^Ford V. Kansas City, sn- 
pra- 

27. N.T.—-New York Cent. etc.. R. 
Co. V. Buffalo, U2 N.K. 721. 218 N. 
Y. 259. L.R.A.1917A 472. 

44 C.J. p 207 note 26. 

22. Me.—^Banffor v. Lansll, 51 Me. 
521. 

44 C.J. p 207 note 28. 

22. Ill.—Chicago V. Liord. 115 X.E. 
548, 277 IlL 397. 

Sofliclency of walk as excuse for non¬ 


compliance with notice or order to 
reconstruct see infra 5 1076. 

30. Ky.—^Barrett v. Falls City Arti¬ 
ficial Stone Co., 52 S.W. 947, 21 Ky. 
L. 669. 

31. Ky.—Wilson v. Blanton, 11 S. 
W.2d 127. 226 Ky. 518. 

32. Ga.—City of McRae v. Folsom, 
11 S.E.2d 900, 191 Ga 372. 

33. Ill.—-Western Springs v. Hill, 52 
N.E. 959. 177 Ill. 634. 

44 C-J. P 208 note S3. 

ZbipUed repeal 

Sections of the city code. If they 
required that property owners should 
themselves be given the privilege of 
making street improvements and 
should fail to do so before the city 
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could have the right to make them, 
were impliedly repealed by a general 
paving ordinance passed in pursuance 
of charter amendment.—City of Mc¬ 
Rae V. Folsom. 11 S.E.2d 900. 191 Ga. 
372. 

34. Ok],—White V. Buzan, 267 P. 249, 
130 OkL 267. 

44 C.J. p 208 note 35. 

85. Mo.—Springfield v. Mills. 72 8. 

W. 462, 99 Mo. 141. 

44 C.J. p 208 note 36. 

88. W.Va.—Bluefield v. McClaugher- 
ty. 63 S.E. 863, 64 W.Va. 536. 

37. Iowa.—Kaynor v. Black Hawk 
County Dlst. Ct, 158 N.W. 557, 178 
Iowa 1055. 

44 C.J. p 208 note 88. 
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notice, either actual or constructive,*8 and obvious¬ 
ly this is true where a valid statute provides that 
no notice shall be nccessary.29 However, notice 
to property owners to make the proposed improve¬ 
ments is usually required by statute or ordinance, 
and such provisions are generally regarded as man¬ 
datory,^^ in which case it becomes a condition pre¬ 
cedent to the right of the city to make the im¬ 
provements and charge the cost against the abut¬ 
ting owners.^2 Where the city can and does make 
the improvement without giving such notice, an 
abutting owner, in an action against him for the 
cost of the improvement, should be allowed the dif¬ 
ference between the amount charged by the city 
and the amount which it would have cost him to 

make the improyement.^8 

Actual notice; estoppel It has been held that 
the owner is not estopped to object to paying the 
cost of the improvement by the fact that he sees 
it being constructed and makes no objection.^^ 
However, it has also been held that an owner who, 
knowing that a resolution had been passed in good 
faith ordering him to make the improvement and 
that the city was constructing it, did not object but 
verbally approved the work being done was estop¬ 
ped to enjoin the sale of his property for taxes to 
pay for the improvement.^® When notice has been 
given to the landowner to construct the improve- 

88L Tex.—Galveston t. Heard. 54 
Tez. 420. 

44 OJ. P 208 note 41. 

89. Tex.—Cain ▼. Tyler. C!oxn.App.. 

261 S.W. 1018. 

44 G.J. P 208 note 42. 

40. Ill.--People v. Howell, 162 
189, 330 Ill. 527. 

Mo.—Schulte V. Currey. 158 S.W. 888. 

173 Mo.App. 578. 

44 C.J. p 20S notes 48. 44. 

Purpose of statute sod ozdlsaiLee 
requirinsr notice to abuttlnsr property 
owner before curbing was done was 
to permit owner to do work.—^Bor¬ 
ough of Xortb Catasauqua v. Thomas. 

95 Pa.Super. 646. 

XTotice by board 

Wls.—Gleason v. Waukesha County. 

79 N.W. 249, 103 Wls. 226. 

44 C.J. p 247 note 56. 

CL. Del.—Catts v. Smyrna, 91 A. 297. 

10 DeLCh. 263. 

48. m.—People v. Howell. 142 NJBi 
189. 330 IIL 527. 

OU^Whlte V. Buzan, 267 P. 249.130 
OkL 267. 

44 C.J. P 208 note 44. 

SnAoieauy of aotioe 
Where abuttinir landowners failed 
to construct curbing after city pub¬ 
lished resolution of necessity, city 
was held authorlBed to proceed and 


ments, it is not necessary for the municipality again 
to notify him before undertaking the improvement.^^ 

b. Cbaiacter of Notice 

The character of the notice depend. largely on the 
wording of the statute or ordinance. 

The character of the notice depends largel}* on 
the wording of the statute or ordinance.'*^ The no¬ 
tice must contain specifications of the improve¬ 
ment,^® and must identify the property,^® but mere 
irregularities will not render a notice invalid which 
sufficiently apprises the owners of the character 
of the improvement.®® A notice, although insuffi¬ 
cient and irregular, will avail where it appears that 
the property owner appeared before the council 
and objected to the proposed improvement ;®i and 
it has been held that the fact that a notice requir¬ 
ing complainant to reconstruct a temporary side¬ 
walk was void because of the city’s failure to com¬ 
ply with certain preliminary requirements, for which 
it was enjoined from proceeding thereunder, does 
not exhaust the city’s jurisdiction to proceed or pre-» 
vent it from thereafter exercising its statutory au¬ 
thority in a proper manner.®^ 

Authenticity. A notice should disclose on its face 
that it emanates from some person, or body, or 
tribunal, claiming to have the power to act in the 
manner indicated by the order, and an unsigned 
notice in itself is insufficient.®® 

Xew Martizisville v. Shlben. 151 S.H. 
697, 108 W.Va. 500. 

IjooatloiL of Improvunant 

OrdiDance autborizlng city to re¬ 
pair footwasrs. If adjoining property 
owner failed to comply with notice 
to do so, did not require identifica¬ 
tion of exact location of footways in 
notice sufficiently identifying adjoin¬ 
ing property.—City of Phlladelpbla v. 
Robison, 168 A. 36, 107 Fa.Super. 265. 
HoUoe btiUl nAdaiLt 
Pa,—City of Philadelphia v. Robison, 
supra. 

BTotloe bold i2uniaoisn.t 
Pa.—City of Philadelphia, to Use of 
liupowlts, V. Black. 182 A. 752, 120 
PaSuper. 550. 

Vaiianoe 

X.J.—^Vannoy v. Borough of Penning¬ 
ton, 152 A. 784, 9 N.J.Misc. 98. 

44 C.J. p 209 note 50 [cj. 

49. R.I.—Simmons v. Gardiner. 6 R. 
Z 255. 

50. DeL—Catts v. Smirrna, 91 A. 297, 
10 DeLCh. 263. 

44 C.J. P 209 note 52. 

51- Iowa.—^Monroe v. Pearson, 167 
X.W. 849,176 Iowa 288. 

44 C.J. p 209 note 53. 

68. Iowa.—Converse v. Deep River, 
117 N.W. 1078, 139 Iowa 732. 

5& Del.—Catts v. Smyrna, 81 A. 
297, 10 DeLCh. 263. 


assess cost, smee published notice of 
intention to do the work was suffi¬ 
cient to give persons interested the 
opportunity to have done or to con¬ 
tract for and notify the city of their 
intention to have the work done.— 
Hoerth V. City of Sturgis. 299 S.W. 
1074, 321 Ky. 885. 

43. Fa.—^Philadelphia v. Meighan. 
28 A. 304, 159 Pa. 495. 

44. Ind.—Clay City v. Bryson, 66 N. 
R 498, 30 Ind_A.pp. 490. 

45. Iowa.—^Matson v. MitcheU, 179 
N.W. 173. 

48. Ind.—Shrum v. Salem. 89 N.E. 
1050, 18 Ind.App. 116. 

47. DeL—Catts v. Smyrna. 91 A. 297, 
10 Del.Ch. 263. 

44 C.J. p 209 note 49. 

Notice held sufficient 
Ill.—People V. HoweU, 162 NJE. 189, 
330 IIL 527. 

N.J. —^Ringer v. Paterson. 120 A. 24, 
88 N.J.Xiaw 455. 

43. N. J.—-Vannoy v. Borough of Pen¬ 
nington, 152 A. 784, 9 N.J-Misc. 98. 
44 C.J. p 209 note 50. 

Xmpzovement separable into sectiona 
Where sidewalk paving is separable 
into sections, notice requiring lot 
owner to pave entire ftontCLge is not 
▼old merely because small section Is 
not on established grada—^Town of 
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Period of notice. Where an ordinance fixes 81 x 13 ” 
days as the period of notice to lay sidewalks, a sub¬ 
sequent ordinance fixing thirty day's is bad, although 
the first ordinance applied to certain streets onl 3 ” 

c. Manner of Service 

The manner of service of the notice depends on the 
language of the statute or ordinance. 

The manner of service of the notice depends on 
the language of the statute or ordinance.^^ An ad¬ 
vertisement for bids will not be construed as no¬ 
tice.®® A provision in the charter that notice shall 
be served on the owner or his agent requires per¬ 
sonal service,®7 and, where personal service is re¬ 
quired, it is not sufficient to leave a notice at the 
owner’s boarding house in his absence.®® A require¬ 
ment that notice be left or placed on the premises 
is not satisfied by placing a notice on the premises 
where it is concealed from view.®® 

Waiver of insufficient notice. Insufficient serv¬ 
ice may be waived by an appearance before the 
council and invoking its action in the premises.®® 

Proof of notice. The fact that a city ordinance 
requires proof by affidavit of the publication of a 
notice to nonresident property owners, to construct 
sidewalks, does not prevent the fact of publication 
being proved by other evidence.®^ 

d. On Whom Service Made 

Generally the notice should be served on the person 
who Is the owner of the abutting property as of the date 
of service. 

Generally the notice should be served on the 
person who is the owner of the abutting property 
as of the date of service.®® When a notice is duly 
served on the owner of an abutting lot, who fails 
to comply with such notice, one succeeding to the 


title by inheritance®® or purchase®* is bound there- 
b 3 ”. A notice directed to the heirs of a former own¬ 
er without naming them has been held insufficient,®® 
but a notice actually received by the owner of the 
propert}”, although primarily” addressed to the estate 
of her husband, long prior thereto deceased, who 
had never owned the property, has been held suffi¬ 
cient.®® 

Person in charge or control of property. While 
under a statute permitting it a notice to make an 
improvement may' be served on the individual in 
possession or control of the property,® 7 it has been 
held that it is not sufficient to serve one having 
charge of realty under a power of attorney, al¬ 
though he is empowered to sell the property and 
generally '"to do, exercise, execute, proceed and 
finish in all things in as ample manner” as the 
one giving the power might, if personally present;®® 
but it has also been held that, where executors of 
a will have been given full power and control over 
an abutting property, with power to sell, notice is 
properly given to them and not to the heirs of the 
testator.®® 

Where owner nonresident. A statute providing 
that in the case of a nonresident owner service may 
be made on his agent or tenant or on the occupant 
of the premises, and, if there is no such occupant, 
by posting on the premises, is not complied with by 
service on the wife of such owner off the prem¬ 
ises.*^® Also a charter provision that service of no¬ 
tice shall be deemed sufficient when it is made to 
appear that the notice or writ has been deposited 
in the post office of another named town, properly 
stamped and addressed to the owner of the land 
at his most notorious place of abode, or his place of 
business, is not complied with by serving the hus¬ 
band of the nonresident owner personally with a 
copy of the writ or notice.^i 


54 . Pa.—Angle v. Stroudsburg Bor¬ 
ough. 29 Pa.Super. SOI. 

65. La.—Shreveport v. Riley, 73 So. 

681. 140 La. 565. 

44 C.J. p 210 note 67. 

5Si Mo.—Leach v. CkrglU, 60 Mo. 
316. 

67. N.Y.—Rathbun v. Acker. 18 
Barb. 393. 

68. R.I.—Simmons v. Gardiner, 6 R. 
I. 255. 

59. Pa.—^Philadelphia v. Edwards, 78 
Pa. 62. 

44 C.J. p 210 note 6L 

60. Okl.—Kingfisher Impr. Co. v. 
Waurlka. 220 P. 9il9, 96 Okl. 83. 

W.Va.—^Town of New Martinsville v. 
6hlben. -161 S.E. 697, 108 W.Va. 
600. I 


61. Pa.—^Philadelphia v. Edwards, 
78 Pa. 62. 

6& Okl.—White v. Buzan, 267 P. 249, 
130 Okl. 267. 

Sarvloe held suffioieat 
Notice to repair footway and drive¬ 
way and set water box, served at 
abutting premises In fictitious part¬ 
nership name on one of three part¬ 
ners owning property, which was 
registered In name of Individual part¬ 
ners, was held sufiiclent compliance 
with statute requiring notice as con¬ 
dition precedent to suit on claim.— 
City of Philadelphia, to Use of Lupo- 
wltz, V. Black. 132 A. 762, 120 Pa.Su¬ 
per. 660. 

63. Del.—Catts v. Smyrna. 91 A. 297, 
10 DeLCh. 263. 
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64. Ohio.—Kahn v. Cincinnati, 11 
Ohio Cir.Ct.,N.S.. 440, 80 Ohio Clr. 
CL 809. 

65. Pa.—^Hanover v. Ebert, 17 York 
X<eg.Rec. 146. 

66. Pa.—Pittsburg v. Fay, 8 Pa.Su- 
per. 269, 43 Wkly.N.a 78. 

67. Pel —^Philadelphia v. Subln, 86 
Pa.Super. 126. 

68. Pa.—Hanover v. Ebert. 17 York 
Leg.Rec. 146. 

68. Ky.—Wmthester v. Bush, 183 S. 
W. 791, 141 Ky. 709. 

70. Pa.—^Laporte Borough v. Walsh, 
28 Pa.DlsL 650. 

71. Ga.—^Lewls v. Chapman, 94 S.E. 
.249,147 06.408. 
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Compliance vnth Notice or Or¬ 
der 

When the Improvement Is made by the property owner, 
the sufficiency of the work Is a question for the municipal 
authorities. 

WTien an improvement or repair is made by a 
property owner, the sufficiency of the work is a 
question for the municipal authoritiesJ 2 Where an 
ordinance gives a property owner a choice of sev¬ 
eral specified materials, he may select any of them 
for the improvement,^3 but, if he neglects to com¬ 
ply Avith the order, he cannot complain if the mu¬ 
nicipality in constructing the improvement uses 
the most expensive kind.^^ 

Excuses for noncompliance. An owner is not 
excused from his obligation to construct the re¬ 
quired sidewalk by shoA\’ing that he had a good and 
sufficient walkJ5 Infirmities which avoid an or¬ 
dinance to compel the construction of sidewalks 
will not warrant an abutting owner in constructing 
them in a way and of material different from that 
prescribed.^® However, where the proceedings of 
the governing body with respect to requiring the 
construction of a sidewalk are irregular and in¬ 
sufficient, and the walk actually constructed by a 
lot owner is not in accordance with such require¬ 
ments, he cannot be compelled to construct an¬ 
other walk until there is a further resolution, and 
a further notice thereunder, as required by an or¬ 
dinance.^^ 

Where no grade line given. An owner is not ex¬ 
cused from his obligation to lay the sidewalk, on 
receipt of the notice, because no grade line is 
given either in the notice or otherwise by the mu¬ 
nicipal authorities,*78 although, where a munici¬ 
pality has not established a "paper” grade for a 
street, it is the duty of an abutting owner called 
on to rebuild a sidewalk to construct it at the then 
existing grade of the old sidevralk.^^ When the 
statute provides that a permanent sidewalk shall 
not be laid until the bed shall have been graded 


so that, when completed, the walk will be at the 
established grade, it is a condition precedent to the 
city's right to build the walk at the owner's expense 
that the city shall have graded the bed so that the 
owner may construct the walk himself within the 
time specified.®® 

§ 1076. -Time Allowed for Making Im¬ 

provements 

The time allowed for making improvements Is usually 
fixed by ordinance. 

The time allowed for making improvements is 
usually fixed by ordinance.®^ W'here a statute pro¬ 
rides that the time for a particular improvement 
shall be not less than a specified number of days, 
a notice requiring the improvement within the speci¬ 
fied number of days has been held equivalent to 
the statutory requirement.®^ If a city is required 
by charter to establish the permanent grade of a 
street before directing abutting owners to lay side¬ 
walks, such owners need not comply with an order 
to construct sidewalks until after the grade has been 
so established by the city;®® and this is especially 
so where the making of the improvement directed, 
before the establishment of such a grade, would con¬ 
stitute a misdemeanor.®® 

Reasonable time. Where a statute provides that 
the municipality shall give reasonable notice to 
property holders affected, there being no rule as to 
what is “reasonable notice,” the matter is within 
the discretion of the authorities, subject to review 
by the courts,®® but their determination cannot be 
attacked collaterally.®® An ordinance requiring a 
lot owner to build a sidewalk within five days and 
on his default ordering it to be built at his expense 
has been held void for unreasonableness.® ^ An own¬ 
er cannot set up as a defense that the time given 
was not reasonable where he has expressly asserted 
that he would not make the improvement,®® or where 
it does not appear that he intended to make the 
improvement®® and he has made no protest against 


TSL K7>—Covin^on v. Bishop, 11 S. 

W. 19S. 10 Ky-L. 939. 

Ohio.—Clnclnzutti v. Longworth. 10 
Ohio Dec. (Reprint) 598, 22 Cine. 
tiBul 158. 

7S. Fa--—Carlisle Borough ▼. liong. 

47 Pa.Super. 628. 

44 GJ*. p 210 note 76. 

7k .Bflu—Carlisle Borough v. Zjong. 
supra. 

TSi Aricj—Mhivem v. Cooper, 156 S. 

W. 845,108 Axh. 24. 

Duty to TeGonatruct adequate side¬ 
walk see supra 1 1072 a 

7k lud-—Drew v. Geneva, 50 K.SL 
97U ISO IwL €6k 42 814. 


77- Iowa.—^Burget v. Greenfield, 94 
N.W. 938. 120 Iowa 482. 

79. Fb-—C arlisle Borough t. Ijong, 
47 Fa.Super. 628. 

44 C.J. p 211 note 82. 

Duty to construct sidewalk In ab¬ 
sence of official grade see'aupra 6 
1072 b. 

70. Pa.—Canton Borough v. Wil¬ 
liams, 87 Pa.Super. 239. 

80ti Iowa.—^Bowman v. Waverly, 128 
17.W, 950, 155 Iowa 745. 

81. DL—Storrs v. Chicago^ 70 27.B. 
847, 208 HI. 864. 

88. N.Y.—Foreman y. Flint, 247 K. 
T.S. 76, 231 App.Div. 478. 
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88. Iowa.—Burget v. Greenfield, 94 
KW. 988,120 Iowa 482. 

44 a J. p 211 note 88. 

8A Mo^—Kirkwood v. Rillcrest 
Realty Co., App., 220 S.W, 1014. 
85. Wls.—Fasa v. fieehawer, 19 N.W. 
533. 60 Wls. 525. 

88L Wls.—Pass V. Seehawer, supra. 
87. Hlch.—Auditor-Gen. v. Hoffman, 
89 N.W. 848. 129 Mich. 541. 

88L Pa.—Canton Borough T. Wil¬ 
liams, 67 Pa.Super. 289. 

89. Miss.—Sparks ▼. Jackson, 79 So. 
67,118 Miss. 503. 

N.T.—People v. Lathera, 125 N.T.S. 
758, 141 AppJDiv. 10. 
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the sufficiency of the time allowed.®® Even where 
the charter expressly provides that the owner shall 
have an opportunity within a specified and reason¬ 
able time to construct the improvement, he cannot 
object to the shortness of the time specified when 
he expressed no desire to make the improvement.®^ 
Where a notice would provide an unreasonable time 
if it contemplated completion of the work within 
such time, it will be construed as intending merely 
that the work shall be commenced within such time 
and so afford a reasonable time.®® "Where no duty 
is imposed on the legislature by the constitution to 
permit property owners to make special improve¬ 
ments themselves, the question whether the time al¬ 
lowed a property owner in which to make an im¬ 
provement himself was sufficient is immaterial.®® 

Further time. Where a statute provides that a 
resolution declaratory of the necessity of an im¬ 
provement shall be had and published and that a 
property owner shall have further time after the 
resolution becomes operative, the resolution can¬ 
not be deemed operative and such further time will 
not begin to run until the full period of publication 
has expired.®^ 

§ 1077. -Enforcement of Property Own¬ 

ers’Liability; Liexis; Penalties 

Liability of a property owner, for the expense of mak¬ 
ing an Improvement that he should have made, may be 
enforced by an action In personam or by a proceeding In 
rem to enforce a lien. 

Liability of a property owner for the expense of 

90L Pa.—Canton Borough t. Wil¬ 
liams, 67 Pa.Super. 239. 

91. Or.—Smith v. Jefferson, 146 P. 

809, 75 Or. 179. 

98. Ey.—^Winchester v. Bush, 138 S. 

W. 791.141 Ky. 709. 

93. Miss.—^Bryan v. Greenwood, 73 
So. 728, 112 Miss. 718. 

94. Ind.—^Loughrldge v. 
ton. 56 Ind. 258. 

Miss.—^NTugent v. Jackson, 18 So. 493, 

72 Miss. 1040. 

95. Conn.—Meriden v. West Meriden 
Cemetery Ass'n, 76 A. 515, 83 Conn. 

204. 

44 C.J. P 211 note 99. 

96. Fla.—^Anderson v. Ocala, 64 So. 

775. 67 Fla. 204, 52 L-RJL.NjS., 287. 

44 aj. p 211 note 4. 

97- W.Va.—City of Bluefleld v. Mc- 
Claugherty. 68 S.K 863, 64 W.Va. 

536. 

44 C.J. p 212 note 7. 

96- W.Va.—City of Bluefleld v. Mc- 
Claugherty, supra. 

9^ Conn.—^Meriden v. West Meilden 
Cemetery Ass'n, 76 A. 515, 88 Conn. 

204. 


making an improvement l^at he should have made 
may be enforced by an action in personam®® or by 
a proceeding in rem to enforce a lien,®® depending* 
on the practice in the particular jurisdiction. The 
failure by a property owner to make improvements 
within the time prescribed in an order requiring 
their construction, and with which he has been 
served, amounts to a refusal within a provision 
that, if a property owner shall refuse to lay a side¬ 
walk, the municipal authority may have it done,®^ 
and no express refusal need be shown.®® 

Showing benefits. Since an action against a land- 
owner for the cost of improvements abutting his 
property, which he has refused to make at the 
order of the city council, is not for the purpose 
of enforcing an assessment of special benefits,®® 
it is not necessary that such benefits should be 
shown in order to fix the liability of the landown¬ 
er;^ and it is immaterial that the abutting prem¬ 
ises are exempt from taxation.® 

Liens. Liens for the cost of making improve¬ 
ments not made by property owners are enforceable 
against the property involved, where the improve¬ 
ments have been made in substantial compliance 
with the requirements for making such improve¬ 
ments.® However, municipal corporations author¬ 
ized to make a public improvement at the expense 
of property owners on the failure of the latter to do 
so are not entitled to file mechanics’ liens against 
the property for the expense,^ although under stat¬ 
utory provisions a property owner may create by 
a valid contract a mechanic’s lien on his property,® 

OoulstMit MnsnixMLt OMrtlflo»to 
describing Indebtedness and contract 
giving contractor mechanic's lien on 
homestead for street improvements 
constituting parts of one transaction 
may be considered together.—^Talia¬ 
ferro V. Warren, Tex.CivJ^p., 80 6. 
W.2d 893. 

AokxLOwledgmsnt 

(1) Contract authorising lien for 
street improvement did not create 
valid lien where owner did not ac¬ 
knowledge contracL—^Uvalde Bock 
Asphalt Co. V. Warren, 91 S.W.2d 821, 
127 Tex. 137, 104 A.L.B. 1043. 

(2) Where homestead owners had 
never appeared before notary for 
purpose of acknowledging alleged 
contract authorising lien for street 
Improvement and notary was dis- 
Qualifled from taking acknowledg¬ 
ments because of interest, lien and 
purported sale made by substitute 
trustee, on refusal of homestead own¬ 
ers to pay coats of improvement, 
were void.—Wlllborg v. Gentry, Tex. 
C1V.APP.. 93 S.W.2d 1204. 

Coatzsiet held snAoloBLi 
Tex .—Bryan Y. First Nat Bank, CflY* 


Huntings 


1. Conn.—^Meriden v. West Meriden 
Cemetery Ass'n, supra. 

9. Conn.—^Meriden v. West Meriden 
Cemetery Ass'n, supra. 

44 C.J. p 212 note 11. 

8. Fla.—Anderson v. Ocala, 64 So. 
776. 67 Fla. 204. 53 L.R.A..N.S., 
287. 

44 C.J. P 211 note 4. 

4. Tex.—Spoor v. Gulf Bltullthlc 
Co., Civ.App., 172 S.W.2d 877, error 
refused. 

40 C.J. p 66 note 34. 

5. Tex.—Texas Bltullthlc Oo. v. 
Warwick, Com.App, 298 S.W. 0.60 
—^Peeples v. Smith Bros.. Oiv.App., 
65 S.W.2d 777, error dismissed. 

Wash.—Williams v. Pacifle Coast 
Casualty Co., 140 P. 74, 79 Wash. 
164, Ann.Caal915C 678. 
l^ieiL appUes to subcoutsaotor 

Under statute property of owners 
contracting for the improvement of 
an abutting street Is liable to a lien 
for la4>or done and materials fur¬ 
nished a subcontractor, within the 
latter's bond to contractor to protect 
against liens.—Williams v. Pacific 
Coast Casualty Oo., supra. 
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and such a Hen is valid whether or not the property 
involved is a homestead,® but the contractor in 
such a case docs not have a separate Hen on the 
street pavement which could be foreclosed against 
the property owners.^ 

Penalties. Under a statute providing that ordi¬ 
nances maj- be enforced by the imposition of fines 
and penalties, a municipality may require property 
owners to construct sidewalks, curbing, and gutter¬ 
ing, and make it a misdemeanor for them to fail to 
do so,® and each day’s delay may be made a separate 
offense.® However, a charter provision has been 
held unconstitutional which imposes a fine or im¬ 
prisonment on the failure of an owner to comply 
with ordinances relative to the construction or 
maintenance of sidew^dks.^® 

§ 1078. Basis or Plan of Improvement 

a. In general 

b. Streets 

a. In Ctoeral 

Usually the plan of a public Improvement Is to some 
extent discretionary with the proper municipal authorities. 

Under a general power to construct an improve¬ 
ment, it is usually held that the plan of the im¬ 
provement is to some extent discretionary with 
the proper municipal authorities.^^ However, while 
the meUiod of laying a sewer is to some extent dis¬ 


cretionary with the proper authorities,the plan 
adopted for the construction must conform to stat¬ 
utory and charter provisions.^® The adoption by 
the city council and mayor of plans prepared by 
its engineer for a cit}’ sewer does not of itself 
amount to an exercise of the police power.i^ A 
sewer sj'stem is not invalid as contrary to the 
spirit of a sanitary district act, when the improve¬ 
ment contemplated by such act has not reached com¬ 
pletion.^® While the work of construction of sew¬ 
ers may be done in sections,^® it is not necessary 
that such sections be a part of a definitely ascer¬ 
tained whole.^"* 

Contract mth sewer commissioners. Where, un¬ 
der an act creating a sewerage district and commis¬ 
sion, municipalities, empowered thereunder so to do, 
contract with such commissioners for the construc¬ 
tion and operation of servers, they become princi¬ 
pals by virtue of their voluntary undertaking.^® 

b. Streets 

A municipal corporation may, under Its power to Im¬ 
prove streets, exercise reasonable discretion as to the plan 
of the Improvement, unless a plan Is specifled by charter 
or statutory provisions. 

Applying the general rule a municipal corporation 
may, imder its power to improve streets, exercise 
reasonable discretion as to the plan of improve¬ 
ment,^® unless a plan is specified by charter or stat- 


App., 108 S.W.2d 395, error dls- 
mlaeed. 

gsMlnge M to'benefits 

Validity of mechanic’s lien con¬ 
tract, executed by property owners to 
secure paving debt, was held not af¬ 
fected by city’s action with respect 
to hearings as to benefits and assess¬ 
ments, where contract was voluntary 
and property owners’ right to exe¬ 
cute it did not depend on clty^s pav¬ 
ing proceedings, and obligations im¬ 
posed did not depend on city's action. 
—^White V. Dozier Const. Go;, Tex-Civ. 
APP., 70 S.W.2d 240. 

Bvldenee aflmlislbls 

In cross action for Judgment fore¬ 
closing its original lien on home¬ 
stead as evidenced by renewal notes, 
the contract of extension, and renew¬ 
al and deed of trust, evidence regard¬ 
ing performance by defendant of ob¬ 
ligations assumed by It under origi¬ 
nal contract was improperly exclud¬ 
ed.—Uvalde Rock Asphalt Co. v. 
Hightower. Clv.App., 154 S.W.2d 940, 
reversed on other grounds 166 S.W.2d 
681. 140 Tex. 200. 148 A.L.R. 1866. 
SnhBeqiBSBt o on vsy a aoe 
Paving lien, executed before con¬ 
veyance. was enforceable against 
property when title passed, although 
paving had not been done.—-Walcott 
V. Kerahner, Tex.Gom.App,, 291 S.W. 
195. 


6. Tex.—-Middleton v. Dozier Const. 
Co., CivApp., 70 S.W.2d 243—White 
V. Dozier Const. Co., ClvA.pp.. 70 
S.W.3d 240. 

7. Tex.—State Trust Oo. v. Morri¬ 
son. CoznApp.. 282 S.W. 214. 

8. Ark.—Brlzzolara v. Ft. Smith. 112 
S.W. 181, 87 Ark. 85. 

9. Ark.—^Brlzzolara v. Ft. Smith, su¬ 
pra. 

10. Mich.—^Port Huron v. Jenkinson, 
43 N.W. 928, 77 Mich. 414, 18 Am. 
S.R. 409, 6 L.RA. 54. 

44 CJT. p 212 note 16. 

11. Md.—Baltimore v. Williams, 99 
A. 862, 129 Md. 290. 

44 C.J. P 212 note 17. 

Duty of court 

As respects constmctlon of stat¬ 
ute governing erection of municipal 
public utility plant, courts should do 
nothing which will deny municipal¬ 
ities right to use most modem meth¬ 
ods and improvements, unless It Is 
clear that legislature so Intended.— 
Brutache v. Incorporated Town of 
Coon Rapids, 272 N.W. 624. 223 Iowa 
487. 

12. Ky^—City of Jackson v. RliBe, 
294 B.W. 142, 219 Ey. 689. 

44 C.J. P 214 note 85. 

Through private property; obJeotioB 
City, required by topography to run 
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sewer through private property, 
whose owners did not object until 
sued for assessment, acquired right 
of way within statute.—^Fischer v. 
James A. Diskln Co.. 57 S.W.2d 538, 
247 Ey. 694. 

13. N.J.—Hoboken v. Chamberlain. 
37 N.J.Law 51. 

S.D.—Haggart v. Alton, 162 N.W. 
158, 88 S.D. 527. 

44 C.J. p 213 note 22 [b], p 214 note 

86 . 

N.T.—In re New York Protestant 
Episcopal Public School. 46 N.Y. 
178. 

44 CJ. p 213 note 22 [aj. 

14. Neb.—State v. Omaha Water Co., 
131 N.W. 917. 89 Neb. 553, 656. 

44 G.J. p 214 note 37. 

15. Ill.—Gave v. Wilmette, 82 N.H. 
656. 280 Ill. 428, 433. 

44 C.J. p 214 note 39. 

lOL Mo.—Heman Gonstr. Co. v. Lyon, 
211 S.W. 68. 277 Mo. 628. 

17- Mo.—Heman Constr. Co. v. Lyon, 
supra 

44 CJ. P 214 note 41. 

13. n.8.—Passaic Valley Sewerage 
Oom’rs V. U. S., CC.AJ^’.J., 11 P.2d 
748. 

44 C.J. P 214 note 42. 

13. Okl.—Oozpiis Juris oited la 
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utory provision,*** applicable to the particular im- 
provement.*! So, a city may improve streets by 
districts to hasten work and secure competitive 
bids,** and it need not improve, for purpose of 
travel, the entire width of the street, as discussed 
supra § 1045. Although street repairs, at the city’s 
expense, amount to a permanent improvement with¬ 
in the meaning of a statute,*^ the city is not there¬ 
by committed to one of the plans set forth in the 
statute which declares that, when provision should 
be made thereunder, it shall thereafter apply to all 
street improvements, where such repairs are made 
without any ordinance or resolution of the city 
council.*^ A property owner by voluntarily making 
an improvement in the street cannot preclude the 
city from carrying out a general improvement in 
the same street.*® 

Width and grade. Unless restricted by charter 
or statute,^® a municipality, in the exercise of gen¬ 
eral power over its streets, may, at its discretion, 
change the width or grade of a street*^ A grade 
of a street suggested by engineers doing state high¬ 
way work may be adopted by a city commission of 
public works,** and a borough may maintain a side¬ 
walk on a grade different from that of the cart¬ 
way.** The fixing of the grade of a roadway does 
not control, with any exactness, the grade of the 
sidewalk, other than that it shall be constructed 
with reasonable reference to the established grade 


of the roadway.** A statute providing that side¬ 
walks, when completed, shall be at the established 
grade of the street, does not require that the top 
of the walk shall be precisely at grade in cases 
where it may be convenient for drainage or other 
purposes that the sidewalk be constructed some¬ 
what higher than the street grade.*i The fact that 
a city did not permanently improve its streets for 
some time after establishing the grade, but made 
temporary repairs at the natural grade, does not con¬ 
stitute a change in the established grade which 
will authorize a lot owner to construct his sidewalk 
on the natural grade.** 

§ 1079. -Material for Construction 

a. In general 

b. Discretion as affected by right of 

property owners 

c. Patented material 

a. In General 

Ordinarily the decision of the proper municipal au¬ 
thorities as to the material to be used In an Improvement 
is final. 

The right to determine on the material to be 
used in an improvement is usually vested in the 
council, and, when not controlled by statutory 
or charter provisions,** the decision of the munici¬ 
pal authorities, except in extreme cases,*^ accord- 


Yeaman v. Oklahoma City, 72 P.2d 
867, 358, 1*81 Okl. 48. 

44 O.J. p 212 note 20. 

■Corner ourha 

Ordinance was held not void be¬ 
cause of provisions for square, in¬ 
stead of round comer curbs.—City of 
Chicago V. McCluer. 171 N.E. 737, 
339 Ill. 610, 638, appeal dismissed 
Foreman Trust & Savings Bank v. 
City of Chicago, 61 6.Ct. 37, 282 U.S. 
906, 75 LhSd. 797. 

lUmltatlon of use of highway 

Fact that approaches to boardwalk 
would limit use of highway to pedes¬ 
trians did not Invalidate ordinance 
for construction of boardwalk and 
approaches where encroachment of 
ocean had made any use other than 
by pedestrians Impossible.—Wlllets 
V. Borough of Sea Girt, 150 A. 777, 8 
N.J.Misc. 479, followed In 151 A. 910. 
8 N.J.M1SC. 585. 

QO. Iowa.—^Burget v. Greenfield, 94 
K.W. 933. 120 Iowa 482. 

Fa.—^Matter of Falrmount Place, 12 
Phils. 586. 

44 CJ. P 213 note 21. 

.SI. Iowa.—^Burget v. Greenfield, 94 
N.W. 938,120 Iowa 432. 

44 C J. p 213 note 21. 


22. Ark.—Cooper v. Hogan, 26& S. 
W. 26, 168 Ark. 312. 

44 CJ. p 218 note 23. 

23. Ky.—^Frankfort v. Morris, 273 S. 
W. 443, 209 Hy. 634. 

24h Ky.—^EYankfort v. Morris, supra. 
44 C.J. P 213 note 26. 

26. Ohio.—^Parsons v. Columbus, 84 
677, 50 Ohio St. 460. 

26. Mo.—^Mound City v. Melvin. 
App., 205 S.W. 254. 

44 CJ. P 218 note 28. 

27. La.—Cross v. City of Baton 
Rouge, 7 La.App. 212. 

44 CJ. p 213 note 29. 

28. N.T.—^Levine v. Hudson Public 
Works Column,, 186 H.Y.S. 877, 195 
App.Dlv. 351. 

29. Pa.—^Braucher v. Somerset Bor^ 
ough, 68 Pa.Super. 130. 

30. Wash.—Retire v. Horth Yakima, 
184 P. 699. 75 Wash. 143. 

31. Iowa.—Kaynor v. Cedar Falls, 
135 N.W. 564, 156 Iowa 161. 

32. Wash.—Jones v. Glllls, 135 P. 
627. 187 P. 819, 75 Wash. 688. 

44 C.J. p 214 note 34. 

33. Miss.—Ylcksburgh v. Robinson, 
74 So. 617, 113 Miss. 687. 

44 CJ. p 214 note 45. 
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Domestic matezlal requirement Inap- 
pUcahlc 

Statute requiring materials and 
supplies from within the state to be 
preferred In all public structures was 
held not applicable to municipal light 
plant.—Colorado Central Power Co. 
V. Municipal Power Development Co., 
D.C.C 0 I 0 ., 1 F.Supp. 961. 

Surfacing aaid resurfacing streats 
“Surface*' and “resurface" within 
statute relating to assessments for 
street Improvements In cities of 
fourth class Is not confined to two 
dimensions, length or breath, but ap¬ 
plies also to depth or thickness, and 
statute relating to sprmkllng and oil¬ 
ing streets In cities of fourth class 
permits city to surface streets with 
any good material authorities deem 
proper, not exceeding limited cost per 
front foot.—City of Salisbury, to Use 
of Rafter, v. Schooler, 63 S.W.2d 267, 
331 Mo. 291, 84 A.L.R. 1153. 

34h Iowa.—-Hoffman v. City of Mus¬ 
catine, 232 N.W. 430, 212 Iowa 867, 
77 A.L.R. 680. 

44 C.J. P 214 note 46. 

Trust relationship 
City council, in selecting pavement 
material, sustains relation of trust 
to property owners who must pay for 
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ing to the authorities on the question, is final.^^ 
This discretion is not intended to be exercised by 
a blanket declaration or ordinance, but with respect 
to the particular work, as it becomes necessar\\3« 
A city may provide in alternative for different ma¬ 
terials, and reserve the right of selection until after 
the bids have been received;-" and it is not re¬ 
quired to select the cheaper rather than the higher 
priced material for such public work.-® Whether 
the citj' owns the fee, or merely an easement, its 
continuous control over the streets, carries with it 
the right to use old discarded material paid for by 
taxation on benefits to adjacent property.®® 

b. Discretion as Affected by Eight of Property 
Owners 

Under some charter or statutory provisions property 
owners may have the right to determine the material to 
be used In an Improvement. 

Under some charter or statutory provisions, prop¬ 
erty owTiers may have the right to determine the 
material to be used in an improvement,^® although 
all other details are left for the city council.^^ 
However, the right of properly owners to select 
the material for an improvement is limited to the 
improvements made under the statute or charter 
which confers the right^® Under a statute au¬ 
thorizing owners to require a public board to adopt 
detailed specifications for some kind of pavement 
other than those originally designated, the owners 
may determine the kind of pavement,^® but they 


cannot compel the board to use a particular mate¬ 
rial.** Furthermore, the right to select the ma¬ 
terial for an improvement from not less than two 
kinds designated does not contemplate that there 
shall be a right of selection between kinds, qualities, 
or makes of the material specified.*® 

c. Patented Material 

It Is not against public policy to permit the municipal 
authorities or abutting property owners to select patented 
material. 

It is not against public policy to permit the mu¬ 
nicipal authorities or abutting property owners to 
choose a superior pavement at a moderate price, 
although such pavement is patented.*® Hence, 
where city authorities are vested with the authority 
to prescribe the character of a proposed improve¬ 
ment, their selection of a patented material cannot 
be impugned when made in good faith.**^ Further¬ 
more, it has been held that a charter provision, that 
except for repairs no patented pavement shall be 
laid except under such circumstances that there 
can be a fair and reasonable opportunity for compe¬ 
tition, does not intend that the specifications as to 
materials to be used in constructing the pavement 
should be alike in the case of each bidder.*® 

§ 1080. -Mode and Time of Doing Work 

a. Mode 

b. Time 


pavement.—^Hoflbian ▼. City of Mus¬ 
catine, supra, 

85. Iowa.—^Hoffman v. City of Mus¬ 
catine, supra. 

Mass.—^Dealtry v. Selectmen of Town 
of Watertown, ISO N.R 621, 279 
22 . 

Tex.—Vilbis Bros, v- City of Dallas, 
91 S.W.2d 336, 127 Tex. 563. rehear- 
Ingr denied 96 S.W.2d 229, 127 Tex. 
563—Haralson v. City of Dallas, 
Civ.App., 14 S.W.2d 345, error dis¬ 
missed. 

44 CJ. p 215 note 47. 

ULtlatlve Slid rafeiandum 

In the exercise of such discretion 
the council performs an administra¬ 
tive act not leenslative in character 
within the meaning- of the constitu¬ 
tional provision reserving to the peo¬ 
ple the risht to Initiate and refer 
legislation.—^Hyde v. Wilde, 196 P. 
118, 51 GaU^p. 32—44 CJ. p 215 
note 54. 

86. Cal^—Hyde v. Wilde, supra. 

87. Ky.—Dowdy v. Mayfield. 281 S. 
W. 485. 213 Ky. 460. 

2T.M.—^Hodges v. Roswell, N.M., 247 
P. 310, 81 N.M. 384. I 


38L Znd.—Oglesby ▼. Indianapolis, 
149 X.H. 83, 89 Znd.App. 69. 

44 G.J. p 215 note 50. 

39. Ark.—Williams v. Ft. Smith, 268 
S.W, 897, 165 Ark. 215. 

40, Okl.—^Ponca City v. Kdwards. 
280 P. 445, 138 OkL 106. 

44 C.J. p 214 note 45 [a]. 
xronaotlOB by property owners 

(1) Where the property owners do 
not avail themselves of their right 
to select from the proposed materials, 
the city authorities may make the se¬ 
lection.—Barber Asphalt Pav. Co. v. 
Kansas City Hydraulic Press Brick 
Co., 156 S.W. 749, 170 Mo.App. 503. 

(2) Where a statute permits, but 
does not require, landowners to lim¬ 
it the power of the fuithorltles as to 
the kind of pavement to he used by 
specifying particularly In the petition 
the kind of material required, when 
no specification is made, the authori¬ 
ties may determine the material at 
their discretion.—McDonnell v. Lit¬ 
tle Rock Impr. Dlst. No. 145. 133 S.W. 
1126. 97 Ark- 334. 

(3) Where property owners are 
given the right to choose the materi¬ 
al with which a street shall be paved, 
but no mode la prescribed for ascex^ 
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taining their wishes, the city authori¬ 
ties may assume that they have 
waived their rights if they do not 
move In the matter.—^Moale v. Balti¬ 
more, 61 Md. 234. 

41. Neb.—^Lannlng v. Hastings, 141 
N.W. 817, 93 Neb. 665. 

42. Wls.—Quam v. Ft. Atkinson, 167 
N.W. 251. 167 Wls. 219. 

44 aj. p 214 note 45 [c]. 

43- Ind.—^McGuire v. Indianapolis, 
135 N.H. 257, 192 Ind. 73. 

44. Ind.—McGuire y. Indianapolis, 
supra. 

44 C.J. p 315 note 57. 

65- Ky.—^Nell v. Power, 107 e.W. 

694, 32 Ky.L. 952. 

44 C.J. p 215 note 55. 

48. N.T.—Union Pav. Co. v. Schen¬ 
ectady Bd- of Contract, etc., 134 N. 
T.S. 740, 74 Mlsc. 646. 

44 C.J. p 216 note *62. 

Contract for patented material see 
infra S 1149. 

47- Mo.—Meek v. Chillicothe, 167 S. 

W. .1139, 181 Mo.App. 218, 221. 

44 C.J. p 216 note 63. 

48. N.T.—Warren Bros. Co. v. New 
Tork. 83 N.E. 59, 190 N.T. 297. 

44 C. J. p 216 note 64. 
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a. Mode 

Unless otherwise provided by charter or statute, the 
manner of making Improvements lies within the discretion 
of the municipal corporation. 

Unless otherwise provided by charter or statute,^® 
the manner of making improvements lies within the 
discretion of the municipal corporation.50 When 
the mode of doing the vrork is designated by ordi¬ 
nance, it must be followed, except in minor details, 
by the ministerial officers who are charged with 
carrying it out®^ WTiere a city has undertaken to 
avail itself of the provision of a statute regulating 
local improvements, and has fixed by a general or¬ 
dinance the method of procedure to be followed, it 
is limited to the mode so prescribed.®® If it is nec¬ 
essary that there be an attempt made to agree with 
the owners of property as to how the work shall 
be done, the making of such attempt is sufficiently 
shown by the fact that notice is given to the per¬ 
sons interested of a time and place at which they 
may be heard.®® 

Grade of labor. In the absence of statute,®^ the 
grade of labor, as measured by the cost, to be em¬ 
ployed, as well as the cost of the material to be 
used, is within the discretion of the council,®® and 
is not controlled by the court.®® 

b. Time 

Selection of time for doing the work le within the dls- 
eretlon of the municipal corporation. 

Selection of time for doing the work is within 
the discretion of the municipal corporation,®^ and 
this discretion will not be interfered with merely 


because in the season selected the cost of making 
an improvement is greater than it would be at 
another time.®® Under a statute which provides 
that proceedings to open a street shall not be pro¬ 
ceeded with by a borough unless they are started 
within two years after the passage of the ordinance 
locating the street, if proceedings are started with¬ 
in the two years they need not be fully ended with¬ 
in that time.®® Also, it is no defense to an action 
by the municipality to recover the cost that, be¬ 
cause of delay in making the improvement, there 
was a considerable increase in the expense through 
an advance in price for labor and materials.®® 

§ 1081. Delegation of Power by Municipality 

a. In general 

b. Designation of material 

c. Contracts 

d. Assessments 

a. In Gkneral 

The power to make Improvements as a governmental 
function cannot be delegated by the tribunal on whom It 
is conferred. 

The power to make improvements as a govern¬ 
mental function, as discussed supra § 1036, usually 
vested in the council or like municipal body, may 
not, under rules respecting delegation of powers al¬ 
ready discussed supra § 154, be delegated by the trib¬ 
unal on whom it is conferred,'®! unless permission to 
do so is expressly granted.®® So a council com¬ 
mittee or other board officer may not be empowered 
by ordinance to exercise discretion as to the open- 


49. Idaho.—Veatch v. Gibson, 160 P. 

1112, 29 Idaho 609. 

44 G J. p 216 note 67. 

60. Ky.—^Hood v. Lebanon, 15 S.W. 

616. 12 Ii:y.L. 818. 

44 CJ. p 216 note 68. 

Absence of specUloatioa by petltlon- 
ers 

Borough council could assume that 
petitioners not speclfyingr manner of 
making street Improvements Intend¬ 
ed It to exercise Its own Judgment 
within statutory powers.—^Ashcom v. 
Borough of Westmont, 148 A. 112, 
298 Pa. 203. 

Abutting owner doing work 
An ordinance providing that side¬ 
walks shall be constructed or re¬ 
paired under the city engineer’s con¬ 
trol applies not only to those who 
perform the manual labor, but to the 
owner of the abuttmg property or 
other person procuring the construc¬ 
tion or repair.—^Kampmann v. Roth- 
well, C1V.APP., 107 S.W. 120, modified 
on other grounds 109 S.W. 1089, lOl 
Tex. 585, 17 L.R.A.,N.S., 758. 

63 C. J.S.—46 


6L Iowa.—^Martin v. Oskaloosa, 102 
N'.W. 629, 126 Iowa 680. 

Ky.—Barber Asphalt Pav. Co. v. 
Gaar. 73 S.W. 1106, 115 Ky. 884, 24 
Ky.L. 2227. 

52. Iowa.—^Bowman v. Waverly, 128 
K.W. 960, 155 Iowa 745. 

63. Mass.—^Lawrence v. Webster, 46 
N.R 133, 167 Mass. 513. 

44 C.J. p 21>6 note 72. 

64. Wash.—Butchek v. Collier, 24 
P.2d 619. 174 Wash. 311. 

^‘Day labor,” as used in city char¬ 
ter permitting city work to be done 
by contract or by "day labor," was 
held not to embrace continuity of 
service for which civil service was 
Intended.—^Butchek v. Collier, supra. 

56. WlB.—Wagner v. Milwaukee, 192 
N.W. 994, 180 Wis. 640. 

69. Wls.—Wagner v. Milwaukee, su¬ 
pra. 

57. Ky.—Gullfoyle v. Maysvllle, 112 
S.W. 666, 129 Ky. 582. 
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Pa.—^Philadelphia v. Evans, 21 A^. 
200, 189 Pa. 48S. 

58. Pa.—^Philadelphia v. Evans, su-u 
pra. 

59. Pa-—^United Brethren Cong, v^ 
Emaus Borough, 56 Pa.Super. 136. 

60. Pa.—^Philadelphia v. PennsyK 
vania Salt Mfg. Co., 182 A. 792, 286- 
Pa. 1. 

61. Ky.—^Peters v. City of Morehead, 
98 S.W.2d 41, 266 Ky. 99. 

44 aJr. p 218 note 98. 

CoastitiLtlonal prohibition 

Under coijstitutional provision that 
legislature shall not delegate to any 
special commission, private corpora¬ 
tion or association any power ta 
make any municipal Improvement, a. 
borough, as flin agent of the state, 
cannot delegate the power to make 
any municipal Improvement.—^Bor¬ 
ough of Weatherly v. Warner, 25 A*. 
2d 881, 148 Pa.Super. 557. 

62. Md.—Philadelphia, etc., R. Co. v.. 
BalUmore. 88 A. 263, 121 Md. 504. 

44 C.J. p 218 note 94. 
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ing,®3 grading,’®^ improving,®® or lighting^® of 
streets, laying of sewers,®^ or as to the manner,®® 
or place of doing the work:®^ nor may the coun¬ 
cil empower a ministerial ofncer to extend the 
time fixed by ordinance for the completion of an im¬ 
provement.^® Also, a council committee or other 
board officer may not be empowered by ordinance 
to exercise discretion in determining the cost of 
the work,*i but it has been held that an ordinance 
may intrust to a commissioner the estimate and 
apportionment of the cost.*'® 

Extent and limits of rule; ministerial functions. 
The rule against delegation of power cannot, of 
course, be invoked where in fact there has been no 
delegation of governmental power.*® Ministerial 
functions may be validly imposed b\' the council 
on a committee or subordinate officer or board, 
and an ordinance ordering an improvement is not 
void because it leaves certain minor details to the 
discretion of ministerial officers."® Hence, an or¬ 
dinance providing for the improvement of a street 
may direct the city engineer to fix the grade*^® or 
intrust to a commissioner the execution of the 
work,or, within specified limitations, the amount 
of work to be done,^® or direct him to cause a sew¬ 
er to be constructed in a certain part of a street, 
of the proper size and materials, where under the 
city charter the board could and may have adopted 
3 . comprehensive sewer system.^® Also, the mayor 
and council of a city may properly delegate munici¬ 
pal powers to construct a sidewalk to the street 
commissioner where the work has been ordered and 
the details of its execution prescribed by ordi¬ 
nance.®® 


b. Designation of Material 

The legislative power of municipal authorities to de¬ 
termine the material to be used in making Improvements 
cannot be delegated to a committee or other board or 
officers. 

The legislative power of municipal authorities to 
determine the material to be used in the making 
of improvements cannot be delegated to a council 
committee or other board or officers,®^ although it 
has been held that the selection of the kind of a 
pavement to be laid is ministerial and may be in¬ 
trusted to an officer under whose direction the open- 
ing, grading, and paving of the streets is placed 
by law.®® WTien a city council designates the kind 
of materials to be used, in the alternative, a subor¬ 
dinate officer or board has the right to make a 
selection, and, when made, such selection becomes 
the material chosen by the city council and is not 
invalid as a delegation of legislative authority.®® 
Empowering an engineer to see that work and ma¬ 
terials are in accordance with requirements of an 
ordinance is not a delegation of discretion as to 
the materials to be used,®^ and committing to a 
street superintendent's judgment or volition the de¬ 
termination of what material, according to the con¬ 
dition of the earth, should be used in the preparation 
of the foundation for a street improvement is only 
a reasonable and necessary discretion to vest in 
him.®® 

c. Contracts 

Where the power to contract for an Improvement la of 
such nature that It (pvolves legislative discretion, there 
can be no delegation of the power. 

Where an authorized power to contract is of such 


<63. N’.J.—^Bodlne v. Trenton, 36 X.J. 
Law 198. 

64. Colo.—^Leadville v. McDonald, 
ISB P. 715, 67 Colo. 131. 

44 C.J. p 218 note 96. 

■Grade not ohanffed 

Contractor making street Improve¬ 
ment by doing more excavating than 
was called for by estimate did not 
change grade of street, which can 
be done only by counsel.—^Tuggle v. 
Marsee, 21 S.W.2d 1022, 231 Ky. 650. 

£6. Pa.—^Borough of Weatherly v. 
Warner, 25 A.2d 831, 148 Pa.Super. 
557. 

44 G.J. p 218 note 97. 

6& Minn.—Minneapolis Gas Light 
Oo. V. Minneapolis, 30 N.W. 450, 36 
Minn. 159. 

T€3l—G ulf, etc., R. Co. v. Hiordan, 
dv-App., 22 S.W. 519. 

67. Colo.—Weaver v. Canon Sewer 
Co., 70 P. 953, 18 Colo.App. 242. 

Mo.—St. Louis ▼. Clemens, 53 Mo. 
138. 


’68y Mo.—Grata v. Kirkwood, 166 8. 

W. 319, 1S2 Mo.App. 581. 

44 C.J. p 219 note 2. 

69b CaL—^Richardson v. Heyden- 
feldt, 46 Cal. 68. 

TO. Mo.—^McQulddy v. Brannock, 70 
Mo.App. 535. 

7L Cal.—^McCaleb v. Dreyfus, 103 P. 

924, 156 Cal. 204. 

44 C.J. p 218 note 1. 

72. Md.—Moale v. Baltimore, 61 Md. 
224—Baltimore v. Johns Hopkins 
Hospital. 56 Md. 1. 

73. CaL—^McCaleb v. Dreyfus, 103 
P. 924, 156 Cal. 204. 

44 C.J. p 219 note 6. 

74. Ill.—Bradford v. Pontiac, 46 N. 
R. 794, 165 lU. 612. 

44 C.J. p 219 note 8. 

76- Colo.—City and County of Den¬ 
ver V. Bargan Land & Investment 
Co., 267 P. 405, 83 Colo. 651. 

44 C.J. p 220 note 9. 

Vte, Ill.—^Lake v. Decatur, 91 IlL 596. 
44 C.J- p 220 note 10. 
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77. Me.—^Bowers v. Barrett, 27 A. 
260, 85 Me. 382. 

44 CJ. p 220 note 11. 

78. Iowa.—^Brewster v. Davenport, 1 
N.W. 737, 51 Iowa 427. 

44 C.J. p 220 note 14. 

79. Conn.—^Bradley v. New Haven, 
98 A. 977, 91 Conn. 100, 103. 

44 C.J. p 220 note 12. 

80. Kan.—Ferguson v. Cable, 114 P. 
852. 84 Kan. 676. 

61- Pa—^Borough of Weatherly v. 
Warner, 26 A.3d 831, 148 PaSuper. 
557. 

44 C.J. p 220 note 17. 

82. Pa—Loughry v. Pittsburgh, 29 
Plttsb.Leg.J.,N.S., 426. 

83. ni.—Oak Paris v. Galt, 83 N.R 
209. 231 Ill. 365. 

44 O.J. p 220 note 19. 

84. HL—Nokomis v- Warsing, 129 
N.E. 71. 295 lU. 414. 

86. Cal.—Bums v. Casey, 109 P- 94, 
13 CaLApp. 164. 
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nature that the exercise of the power in accord¬ 
ance with the legislative intent may reasonably re¬ 
quire the deliberate concerted judgment and dis¬ 
cretion of the members of the body, there can be 
no delegation of the power.se However, while the 
determination to make the improvement is legis¬ 
lative in character and involves official discretion, 
when the city has decided to make the improve¬ 
ment it may delegate the making and execution of 
any necessary agreement to a committee of coun- 
cilmen®^ or to the mayor.®^ Thus, ivhere a city 
council is vested with power to cause sidewalks in 
the city to be constructed, it may authorize the 
mayor and the chairman of the committee on streets 
and alleys to make, in its behalf, and pursuant to 
its directions, a contract for doing the work,®® 
and ministerial duties, such as receiving bids, may 
be delegated.®® 

A street improvement contract, providing that the 
work shall be commenced within a certain time after 
written notice so to do from the city engineer, 
or shall be carried on so as to insure completion 
within a specified time thereafter,®® is not objec¬ 
tionable as delegating to the city engineer the exer¬ 
cise of legislative power of prescribing the length 
of time for the completion of the work. Also, 
the requesting of a civil engineer to prepare plans 
and specifications for a proposed improvement for 
the construction of which the officials enter into a 

86. n.S. —Arkansas-Mlssourl Power 
, Co. V. City of Kennett, C.C.A.MO., 

78 F.2d 911. withdrawn in part and 
appeal dismissed in part Missouri 
Public Service Co. v. Trenton, 80 F. 

2d 520. 

N.J.—Schwartze v. Camden. 76 A. 

647, 77 N.J.Eq. 135. 

44 C.J. p 221 note 24. 

USattars delegable 
City cannot delegate Its discretion 
to make a contract except as to mat¬ 
ters ordinarily Intrusted to an archi¬ 
tect or other expert.—^Aquamsl Land 
Co. V. City of Cape Girardeau, 142 S. 

W.Sd S32, 846 Mo. 524. 

87. Ga.—Washington ▼. Faver, 117 
S.B. 683. 156 Ga. 680. 

88L Mo.—^Missouri Service Co. v. 

City of Stanbury, 108 8.W.2d 25. 

341 Mo. 500. . 

89. U.S.—Hitchcock v. City of Gal¬ 
veston. Tex.. 96 U.S. 841, 24 L.Ed. 

659. 

90. Ky .—^Eisenschmldt ▼. Ader. 216 
S.W. 48. 185 Ky. 280.. 

91. Mo.—^Halsey ▼. Richardson. 122 
aw. 826, 139 MoAjpp. 157. 

98. Mo.—^Fellows v. Dorsey, 157 S. 

W. 996, 171 Mo.App. 289—^Halsey v. 

Richardson. 122 aW. 826, 189 Mo. 

App. 167. 


contract is not an improper delegation by them of 
their power.®® The question whether the contract 
delegated authority to a city engineer will not be 
considered where such authority was not exercised 
by him.®^ A contract between a municipal corpo¬ 
ration and an architect, which specifies the duties 
of the architect, does not constitute an unlaw’ful 
delegation of governmental power.®® 

Governmental powers of a city are not delegated 
by its contract with individuals, furnishing part of 
the funds for the erection of a city hospital, that 
it should be maintained for contagious diseases,®® 
but a contract, whereby a city agreed in effect to act 
in partnership with a private corporation in the 
erection and operation of a hospital, has been held 
an invalid delegation of governmental authority.®^ 
Under statutes empowering a municipal corporation 
to contract for the construction of an improve¬ 
ment and to lease it, a provision in a lease for the 
appointment of a committee to approve the budget 
for maintenance and construction costs, which were 
deductible from the specified rent, was not an in¬ 
valid delegation of power respecting bids, plans, 
and estimates on public improvements.®® 

Contracts with federal agencies. Although there 
is authority to the contrary,®® a contract by a mu¬ 
nicipal corporation with a federal agency for the 
purpose of obtaining federal funds for the construc¬ 
tion of an improvement, whereby control is vested 

V. Paducah, 228 S.W. 169, 188 Ky. 
604. 

97. Ky.—Booth v. City of Owens¬ 
boro. 118 S.W.2d 684, 274 Ky. 825. 

96. Kan.—State v. McCombs. 133 P. 
2d 134, 156 Kan. 391. 

99. U.S.—^lowa Southern Utilities 
Co. V. Town of Lamonl. D.CJowa, 
11 F.Supp. 581, appeal dismissed. 
C.CA.. Iowa Southern Utilities Co. 
V. Town of Lamonl, 79 F.2d 1000. 
Mich.—Lake Superior District Power 
Co. V. City of Bessemer, 285 K.W. 
20, 288 Mich. 455. 

OOBdltlOlL pzooedoLt 

Provision in proposed contract be¬ 
tween federal agency and municipal¬ 
ity for loan of funds for erection of 
utility, that agency would not be ob¬ 
ligated to make loan If ordinance fix¬ 
ing rates was not satisCactory to fed¬ 
eral administrator, did not Invalidate 
contract by delegating municipal 
function to federal agency, since con¬ 
dition was condition precedent to 
gnrantlng of loan and did not deprive 
municipality of rate-making power. 
—^lowa Southern Utilities Co. v. 
Town of Lamonl. D.C.Iowa, 11 F. 
Supp. 68(1, appeal dismissed. C.C-4., 
Iowa Southern Utilities Co. v. Town 
of Lamonl. 79 F.2d 1000. 


ObBtzaot hold valid 

(1) A contract for construction of 
public utility was not invalid as be¬ 
ing result of delegation of legislative 
power to city engineer where engi¬ 
neer served city in purely ministerial 
capacity, and matters committed to 
him were mere ministerial details.— 
Missouri Service Co. v. City of Stan¬ 
bury. 108 S.W.2d 25, 841 Mo. 500. 

(2) Provision in contract between 
city and holder of street railway 
franchise granting a substituted 
right of way at least twenty feet in 
width, together with such additional 
width as In Judgment of railway com¬ 
pany was necessary for cuts and fills, 
was not Invalid as in unlawful dele¬ 
gation of authority by the city, since 
It constituted only an engineering 
matter.—^Boyce v. City of Gastonia, 
41 S.E.2d 856. 237 N.C. 139. 

9a Or.—Gamma Alpha Bldg. ABs*n 
V. Eugene, 184 P. 973, 94 Or. 80. 

44 C.J. p 221 note 30. 

94L Ky.—Orr v. Mann, 270 S.W. 491, 
208 Ky. 416. 

9a Mo.—Aquamsl Land Co. v. City 
of Cape GlrardeaAi. 142 S.W.2d 832, 
846 Mo. 624. 

9a Ky.—-Woman's Hospital League 
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in the federal agency over plans, construction con¬ 
tracts, labor, and materials of the proposed improve¬ 
ment, has been held an invalid delegation of the 
legislative powers However, such a contract has 
been held not to be an invalid delegation of power 
where the municipal corporation -was permitted by a 
state constitution to engage in a strictly business en¬ 
terprise without being placed in a position of ex¬ 
ercising a governmental function,* or where a stat¬ 
ute authorized the municipal corporation to make 
such contracts as might be necessary to obtain the 
loan from the federal agenc\' for the construction 
or acquisition of the improvement.^ Furthermore, 
where no contract is executed with the federal agen¬ 
cy, the inclusion in construction contracts of pro¬ 
visions as to wages and hours for the purpose of 
qualifying for grants from the federal government 
does not render the contracts invalid as a delega¬ 
tion of power to the federal agency.* 

Although a municipal corporation in the oper¬ 
ation of a public utility improvement acts in a quasi¬ 
private capacity and not a governmental capacity, 
and the officials are regarded as administrative 
agents rather than as public officers, their duties 
cannot be delegated wholly or partly',® unless ex¬ 
pressly or impliedly authorized by law.® There¬ 
fore, a contract between a municipal corporation 
operating a public utility improvement and a fed¬ 
eral agency whereby the federal agency is given con¬ 
trol over the manner and method of operation of 
the improvement has been held an invalid delega¬ 
tion of a governmental function.^ However, under 
express statutory authorization, a contract between 
a municipality operating a public utility improve¬ 
ment and a public authority providing the man¬ 
ner in which revenue shall be disposed of has been 
held-not an invalid delegation by the municipality 
to the public authority.® 


d. Assessments 

In the abience of statute, a municipal corporation 
cannot delegate its power as to assessments for Improve¬ 
ments. 

In the absence of statute, a municipal corporation 
cannot delegate its power as to assessments for im¬ 
provements.® However, an ordinance authorizing 
a board of public works to assess the cost of mak¬ 
ing sewer constructions is not void as an unau¬ 
thorized delegation of pow'er by the common coun¬ 
cil, where it invokes an exercise of power which 
the board already possessed as expressly given to 
it by the statute.^® Also, it has been held that, 
where there is no constitutional assessor for munici¬ 
palities, the power to assess special benefits because 
of a sea -wall constructed by a municipality may be 
conferred on bond commissioners appointed by the 
board of aldermen and mayor to construct the wall.^i 
The signing of special tax bills issued by a city 
is a purely ministerial duty', which need not be per¬ 
formed by' the chief executive, but, in the absence 
of statutory command, the council may, by' ordi¬ 
nance, designate who shall sign them, and so may 
designate authority therefor to the city clerk.^® 
A statute giving the right to holders of bonds to 
enforce the payment of the assessments is not a 
delegation of the power in contravention of the 
authority given the city under an article of the con¬ 
stitution providing that the corporate authorities 
only shall have power to assess and collect taxes 
for municipal purposes.^® 

§ 1082. Power to Grant Franchise or Privi¬ 
lege 

a. In general 

b. Constitutional or statutory restric¬ 

tions 

c. Conditions generally 

d. Exclusive franchise 


1. U.S.—Arkanaas-Missonrl Power 

Co^ V. City of Kennett, C.C.A.MO., 
78 F.2d 911, withdrawn in part and 
appeal dismissed in part Missouri 
Public Service Ca v. City of Tren¬ 
ton. 80 F.2d 620—Illinois Power & 
Light Corporation v. City of Cen- 
txalia, D.ailL, II F.Supp. 874. va¬ 
cated on other grounds and cause 
zemanded, CGLA., City of Centralia, 
HL. V. Illinois Power & Light Cor^ 
poratlon. 89 F.2d 985. 

Ha—^Azkansas-Hlssouri Power Cor¬ 
poration T. City of Kennett. 156 S. 
W.2d 918. 848 Mo. 1108—Aquamsi 
Land Ga v. City of Caj>e Girardeau, 
142 S.W.2d 882. 346 Ma 524. 

S. U.S.—^Interstate Power Go. v. City 
of Cushing, DlCLOU.. 12 F.Supp. 
806, appeal dismissed, CCJL, 88 F. 
2d 1018. 


3. Tenn.—^Memphis Power ft Light 
Co. V. City of Memphis. 112 S.W.2d 
817,172 Tenn. 346. 

4i Mo.—Arkansas-Missomi Power 

Corporation v. City of Kennett. 156 

6.W.2d 913, 348 Mo. 1108. 

8b Ky.—City of Middlesboro v. Ken- 
tuGlcy UtillUes Co., 146 S.W.2d 48, 
284 Ky. 833. 

& Ky.—City of Middlesboro v. Ken- 
tuc^ XTtllltles Co., supra. 

7. Ky.—City of Middlesboro t. Ken¬ 
tucky Utilities Ck>., supra. 

8L Tenm—^Memphis Power ft Light 
Co. V. aty of Memphis, 112 S.W.2d 
817,172 Tenn. 346. 

Si Ky.—Carey-Zteed C6. v. Siaco^ 64 
S.W.2d 430. 251 Ky. 22. 


Assessment held valid 

Where charter procedure was fol¬ 
lowed and assessment ordinance was 
passed by city council, acts per^ 
formed by manager of improvements 
were not In exercise of legislative 
power and assessment wan not void. 
—Miller V. City and County of Den¬ 
ver, 5 P.2d 875, 89 Colo. 601. 

IOl Ind.—Hobbs v. South Bend, 142 
N'.m 854.194 md. 869. 

11. Mlsa—Sick ▼. Bay St. Louis, 
74 So. 272, 118 Miss. 175. 

12. Mo.—Independence First Nat. 
Bank v. Shewalter, 184 S.W. 42,153 
Mo.App. 686. 

ISi Wash.—Germond v. Tacoma, 83 
P. 9&1, « Wash. 865. 
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a. In General 

The power to grant public utility franchisee can be ex¬ 
ercised by a municipal corporaticn only under a proper 
delegation of such power to It- 

The power to grant public utility franchises is 
primarily in the state, as discussed generally in 
Franchises § 14 a, and can be exercised by a mu¬ 
nicipal corporation only under a proper delegation 
of such power to it^^ expressly^® or impliedly from 
other powers given to it^® 

b. Constitutional or Statutory Bestrictions 

The power of a municipal corporation to grant a public 
utility franchise may be limited or restricted by various 
constitutional or statutory provisions. 

Although a city may have the power under a gen¬ 
eral welfare clause if it stood alone to grant fran¬ 
chises to public utility corporations,17 such power 
may be limited, qualified, or, when such intent is 
manifest, taken away by provisions specifying the 
particular purposes for which by-laws may be 
made.i® A constitutional provision prohibiting the 
legislature from making an irreyocable grant of 
special privileges, franchises, or immunities applies 
to municipalities,!® and a constitutional provision 


prohibiting a municipality from granting an irrevo¬ 
cable public utility franchise except by a vote of the 
people has been held to be a limitation of power and 
not a grant of power.20 

The issuance of a public utility franchise should 
be in compliance with the mandatory provisions of 
the constitution and statutes.®! Thus, compliance 
with a constitutional or statutory provision requir¬ 
ing a submission to popular vote is necessary.®® 
Although it has been held that a city ordinance can¬ 
not be amended to enlarge a franchise granted 
thereby unless the amendment is approved in a spe¬ 
cial election,®® it has been held that a modification 
by the council of a detail relating to the franchise 
after approval by the voters does not require a 
resubmission.®^ 

Duration. Constitutional or statutory provisions 
may prohibit the grant by municipal corporations of 
franchises for a term in excess of a specified pe¬ 
riod,®® and such a limitation amounts to an abso¬ 
lute prohibition conclusive on the city and all other 
persons,®® and the city being without authority to 
grant a franchise for such excessive term is like¬ 
wise pow’erless to impose a valid burden on the city 


14i K-t .—^Moberlv v. Richmond Tel. 
Co., 108 S.W. 714. 126 Ey. 369, 81 
K7.L. 788. 

Wash.—State v. Spokane County Su¬ 
per. Ct. 162 P. 11. 87 Waah. 682. 
Power to grant franchlaea In streets 
generally see Infra 5 1718 et seq. 
ISnnlolpaa ftsaohise not warranted 
hy charter Is void.—Oklahoma Gas & 
Electric Co. v. Wilson & Co., 288 P. 
316, 146 OkL 272. 

15. Waah.—State v. Spokane County 
Super. Ct., supra. 

44 C.J. p 221 note 41. 

TalirtatiTig atafeuts 
TT.S.—Kentucky-Tennessee Light & 
Power Co. v. City of Paris, C.C.A. 
Tenn., 48 P.2d 795. certiorari denied 
City of Paris, Tenn., v. Kentucky- 
Tennessee Light & Power Co., 52 
S.Ct. 20, 284 U.S. 688, 76 L.Ed. 548. 
16L Fla.—State v. Pinellas County 
Power Co., lOO So. 504, 87 Fla. 248. 
44 C.J. p 222 note 42. 

17. Cal.—Oro Electric Corp. v. State 
R. Commn., 147 P. 118, 169 Cal. 466. 
IR Cal.—Oro Electric Corp. v. State 
R. Commn., supra. 

44 C.J. p 222 note 46. 

IR Colo.—^Public Serv. Co. v. Love¬ 
land. 245 P. 498, 79 Colo. 216. 

SO. Mich.—City of Niles v. Michigan 
Gas & Electric Co., 262 N.W. 900, 
273 Mich. 255. 

Mortgage containing Irrevocable 
franchise provision Is within consti¬ 
tutional requirement.—Stanhope v. 
Hart, 206 N.W. 846, 238 Mich. 206— 
44 C^J. p 196 note 72 [b]. 


SL Ky.—Rockport Coal Co.'s Trus¬ 
tee In Bankruptcy v. Tilford, 800 S. 
W. 898, 222 Ky. 288. 

Offer at publio sale 
Ky.—^Moberly v. Richmond Tel. Go., 
103 SW. 714, 12>6 Ky. 369, 81 Ey.L. 
783. 

SR E:an.—City of Manhattan v. 
United Power & Light Corporation, 
283 P. 919, 129 Kan. 592. 

Wash.—Washington Water Power Co. 
V. Rooney, 101 P.2d 580, 8 Wash.2d 
642, 127 A.L.R. 1044. 

AooeptB&oe by grantee 
Mo.—City of Brunswick v. Myers, 209 
S.W.3d 134, 857 Mo. 461. 
number of votes required 
Axis.—^Nogales Electric Light, etc., 
Co. V. International Gas Co., 168 
P. 504. 19 Axis. 219. 

44 a J. p 195 note 69 [d]. 

Sabstantlal oowipllanoe 
! Although statute requires Initia¬ 
tive petitions as to municipal legis¬ 
lation relating to franchises to be 
filed with the chief executive ofllcer 
or mayor of the city, where such a 
petition filed with the city clerk was 
presented to the mayor, and he called 
an election thereon, there was a sub¬ 
stantia] compliance with the law.— 
Pawhuska v. Pawhuska OH. etc., Co.. 
115 P. 353. 28 Okl. 668. 

Popular vote on public utility fran¬ 
chise granted by municipality will 
not cure statutory defects In fran-1 
chise.—City of Niles v. Michigan Gas ; 
& Electric Co., 262 N.W. 900, 278 
Mich. 255. I 


irxiapproved franohlse 
Statute authorizing cities and 
towns to erect or authorize water 
and gas works only after obtaining 
voters' consent was held not to re¬ 
quire submitting to village electors 
franchise not approved by trustees.— 
'State V. Village of Carrlzozo, 4 P.2d 
922. 35 N.M. 597. 

S3. Kan.—City of Eureka v. l^ansaa 
Electric Power Co.. 299 P. 938, 133 
Kan. 238, rehearing denied 3 P.3d 
484, 133 Kan. 708. 

34. S.C.—Johnson v. Rock Hill, 85 S. 
E. 568, 67 S.C. 371. 

25. Ky.—Kentucky Utilities Co. ▼. 
Board of Com'rs of City of Paris, 
71 3.W.2d 1024, 254 Ky. 527. 

XdinitatloiL of power 
Mich.—City of Niles v. Michigan Gcub 
& Electric Co., 262 N.W. 900, 278 
Mich. 255. 

Purpose of psovlsloa 
Main purpose of constitutional pro¬ 
vision prohibiting municipality 
granting franchise for longer than a 
specified number of years was to In¬ 
sure that every so often municipality 
shqpld have oppoi^unlty of revising 
franchises as to rates, quality, and 
service and to obtain benefit of en¬ 
hanced value of franchise.—Ken¬ 
tucky Utilities Go. v. Board of Com'rs 
of City of Paris, 71 S.W.2d 1024, 254 
Ky. 527. 

26. Kan.—Clay Center v. Clay Cen¬ 
ter Light, etc.. Co.. 97 P. 877, 78 
Kan. 390, 97 P. 800, 78 Kan. 398. 
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as a penalty for refusing to do the act which the 
statute prohibits it from agreeing to do.*^ Under 
such a limitation an ordinance providing for the 
limitation period to commence at a future date and 
to continue for the specified period is invalid^s but 
an ordinance granting a franchise for the specified 
period from the date of its taking effect is not ren¬ 
dered invalid by the fact that it was passed several 
months before the effective date.-® 

Regulation by state body. Statutes may vest in 
a state regulatory board or commission absolute 
power of reg^ulation and control over the exercise of 
franchises granted public utilities by municipal cor¬ 
porations.®® Although, under the construction giv¬ 
en some statutes of this description, the power of a 
municipal corporation to grant franchises to public 
utilities is not abrogated,3^ the approval of the state 
regulatory body is a condition precedent to the va¬ 
lidity of the franchises granted and to the right to 
exercise such franchises.®® 

c. Conditions GeneraHly 

The terms and conditions on which a public utility 
franchise is to be granted, unless clearly unreasonable or 
expressly prohibited by law, rest In the sound discretion 
of the municipal authorities. 

The terms and conditions on which a public util¬ 


ity franchise is to be granted, unless clearly unrea¬ 
sonable or expressly prohibited by law, rest in the 
sound discretion of the municipal authorities.®® 
Hence, a municipality having pow-er to grant a 
franchise may annex an}* lawful condition to the 
exercise of a franchise granted to a public service 
corporation, which condition becomes a part of the 
contract under which it is thenceforth used.®^ 
However, such conditions should be reasonable,®® 
and should not be impossible of performance or so 
burdensome as to prevent the public utility from 
operating at a reasonable profit.®® Under statutes 
granting to a state regulatory board or commission 
exclusive jurisdiction over rates and services, the 
authority of the municipal corporation to make pro¬ 
vision as to service and rates in the franchise is not 
abrogated.®^ 

d. Exclusive Franchise 

The power of a municipal corporation to grant an ex¬ 
clusive franchise to a public service corporation must be 
expressly delegated, or. If Inferred from other powers, It 
must be Indispensable and not merely convenient to them. 

While municipal corporations may be empowered 
by law to grant exclusive franchises to public serv¬ 
ice corporationsi®® it is usually held that a city 
council has no power to confer an exclusive fran- 


a7m Kan .—Clay Center v. Clay Cen¬ 
ter Usht, etc., Co., supra, 
sa Ky .—^Peoples Gas Co. of Ken¬ 
tucky V. City of Barboorville^ 165 
S.W.2d 567, 291 Ky. SOS. 

29m Kan .—State v. Excelsior Coke & 
Gas Co., 76 P. 447. 69 Kan. 45. 

30l Tenn.—^Holston River Electric 
Co. V. Hydro Electric Corporation, 
64 S.W.2d 509, 166 Tenn. 662. 

31- Tenn.—Holston River Electric 
Co. V. HS’^dro Electric Corporation, 
supra. 

82. Mo.—State ex Inf. Shartel. ex 
rel. City of Slkeston v. Missouri 
UtlllUes Co.. 58 S.W.2d 394, 331 Mo. 
337, S9 A.L.R. 607. 

Tenn.—^Holston River Electric Co. v. 
Hj'dro Electric Corporation. 64 S. 
W.2d 509, 166 Tenn. 662. 

Osztmoate of convealsiioe and neces¬ 
sity 

Tenn.—Holston River Electric Co. v. 
Hydro Electric Corporation, supra. 

83L N.C.—^Mullen v. Town of Louls- 
burer. 83 S.E.2d 484, 225 N.C. 58. 
Costa of special dleotlon 
A City ordinance granting public 
utility franchise was not Invalid 
because of provision that company 
granted franchise should pay cost 
of special election at which ordi¬ 
nance was submitted to city voters. 
—City of Brunswick v. Myers 209 
S.W.2d 134, 357 Mo. 461. 


Uoense fee or tax 

A city ordinance granting fran¬ 
chise to public utility was not in¬ 
validated by inclusion of section re- 
Qulring grantee to pay city five per 
cent of grantee’s gross receipts as 
license fee or tax in consideration 
of grant or unnecessary submission 
of such section to voters of city, or 
Invalid as fixing maximum rate of 
license tax in lieu of all other li¬ 
cense taxes for franchise period and 
preventing future boards of aider- 
men from changing rate or method 
of levying license taxes against 
grantee of franchise.—City of Bruns¬ 
wick V. Myers, supra. 

3^ Tex^—Corpus Juris dted la 
Community Natural Gas Co. v. 
Northern Texas Utilities Co., Civ. 
App., 18 S.W.2d 184, 194, error 
dismissed. 

Wash.—City of Spokane v. Spokane 
Gas & Fuel Co., 26 P.2d 1084, 175 
Wash. 108. 

44 C.J. p 222 note 53. 

36. Ky.—Peoples Gas Co. of Ken¬ 
tucky V. City of Barbourvllle, 166 
S.W.2d 567, 291 Ky. 805. 

33. Ky.—Peoples Gas Co. of Ken¬ 
tucky V. City of Barbourvllle, su¬ 
pra. 

37. Ky.—Peoples Gas Co. of Ken¬ 
tucky V. City of Barbourvllle, su¬ 
pra. 


Abseaoe of sfeatutory pzooednxe 

The failure of public service com¬ 
mission act to provide a procedure by 
which municipality could ask public 
service commission to frame fran¬ 
chise ordinance containing terms and 
conditions on which proposed public 
utility could enter city and commence 
operations. Indicated a legislative In¬ 
tent that municipality should frame 
Its own ordinance.—^Peoples Gas Co. 
of Kentucky v. City of Barbourvllle* 
supra. 

Aiitial operation 

Under provision in public service 
coxnmisBion act relating to authori¬ 
ty of public service commission to 
change contract rates, municipalities 
could prescribe in franchise the char¬ 
acter of service to be rendered by 
utility and rates to be charged at 
the beginning of operations, and pub¬ 
lic service commission could not 
interfere with respect to rates and 
services until plant -was In operaF- 
tlon.—Peoples Gas Co. of Kentucky 
V. City of Barbourvllle, supra. 

3& Neb.—May v. Gk>thenburg, 186 

N.W. 566, 88 Neb. 772. 

44 C.J. p 222 note 69. 

Hot necesiaxlly exdLusive 

A flranchlse granted by a munici¬ 
pal corporation to a public utility 
and approved by a state regulatory 
body is not necessarily exclusive.— 
Junction Water Go. v. Riddle^ 156 A 
887, 108 N.J.Eq. 623. 
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cHise, unless such power is delegated in clear and 
unmistakable terms,®® or, if inferred from other 
powers, unless it is indispensable and not merely 
convenient to them.40 An ordinance granting an 
exclusive franchise for a term authorized by law, 
duly passed under statutory authority, constitutes, 
when accepted by the grantee, a contract binding 
on the city.41 

Where the franchise is not exclusive, the grantee 
cannot object to the grant of a similar right to 
some one else.4® Although, under the provisions 
of a statute, on the expiration of a franchise, a city 
must offer for sale a franchise similar to the former 
one, this does not prevent the city from offering 
for sale a dissimilar franchise, when it specifically 
provides that the franchise is not exclusive.43 
However, a municipal corporation which has no 
power to grant an exclusive franchise may, by con¬ 
tract, at least for a reasonable length of time, bind 
itself not to construct a public utili1y.44 


§ 1083. Mode and Means of Defraying Ex¬ 
penses 

Subject to special statutory provisions and also to leg¬ 
islative limitations as to expenditures and Indebtedness, 
a municipal corporation may make a public improvement 
and pay for It out of Its general fund. 

Authority to make public improvements may pro¬ 
vide or include the power to provide that the cost 
of such improvements may be paid from the general 
Itvy of taxes, or by means of special assessments 
made against the property specially benefited,45 or 
that a part of the cost shall be paid by the munici¬ 
pality and the remainder by the abutting owners.46 
Hence, subject to special statutory provisions,47 
and subject also to the ordinary legislative limita¬ 
tions as to expenditures and indebtedness, as dis¬ 
cussed infra § 1846 et seq, a municipal corporation 
may make a public improvement and pay for it out 
of its general fund.48 A charter or statutory provi¬ 
sion allowing special assessments or bond issues 


SB. Ohio.—Ohio Power Co. v. Cralff. 

197 N.E. 820. 50 Ohio App. 239. 

44 C.J. p 228 note 60. 

Exclusive privileges In streets and 
other public places see Infra S 
1724. 

Invalid mortgage provlsloiL 
Provision of city ordinance pro¬ 
viding for extension of public utility 
plant and authorizing mortgage on 
Improvements and extensions with 
pledge of revenue to secure bonds 
that. In event of foreclosure, pur¬ 
chaser should have exclusive Aian- 
■chlse to operate public utility Is In¬ 
valid as against pubUc policy In 
granting an exclusive franchise.— 
Ohio Power Co. v. Craig, supra. 

4a U.S.—Hutchinson Water, etc., 
Co. V. Hutchinson, 28 S.Ct. 185, 207 

U. S. 385, 62 Ii.Ed. 257. 

44 C.J. p 223 note 61. 

41. U.S.—^Monet Electric Light, etc., 
Co. V. Monett, C.C.Mo., 186 F. 360. 

44 C.J. p 223 note 62. 

42. U.S.—^Public Service Commis¬ 
sion of Montana v. Great Northern 
Utilities Co., Mont.. 53 S.Ct 546, 
289 U.S. 130, 77 L.Ed. 1080. 

Tex.—Crouch v. Mcltlnney, 104 S.W. 

618, 47 Tex.Clv.App. 54. 

43> Ey.—Gathrlght v. Byllesby, 167 
S.W. 46. 154 Ky. 106. 

44 C.J. p 223 note 69. 

44. Mo.—^ECansas City Power & 
Light Co. V. Town of Carrollton, 
142 S.W.2d 849, 846 Mo. 802. 

46 , Idaho.—^Bznms v. Moscow, 121 
P. 1034. 21 Idaho 398. 

Ey.—Hunt v. City of Ashland, 119 
S.W.2d 640, 274 Ky. 667. 

Utah.—Sidney Stevens Implement Co. 

V. Ogden City, 88 P.2d 181, 88 Utah 
578. 


Effect of highway statute 

A statute providing that the cost 
of constructing state highways Is to 
be borne by state and federal govern¬ 
ments does not repeal existing stat¬ 
utes. authorizing cities and towns 
to construct and maintain their 
streets.—Shaver v. Rice, 273 S.W. 
48, 209 Ky. 467, 471—44 C.J. p 160 
note 61. 

Determination whether ordinance 
for public Improvement Is reason¬ 
able Is not affected by assessment 
on particular parcel, and ordinance 
will not be held oppressive or un¬ 
reasonable if Improvement can be 
built within estimate and no parcel 
Is assessed In excess of benefits and 
proportionate share of cost.—Ylllage 
of Millstadt v. Bereltschaft. 176 N.E. 
746, 344 111. 550. 

Fler 

Where pier was financed by one 
city alone, no other city or county 
could be required to make any pay¬ 
ment on indebtedness of construction, 
maintenance, etc., and port commis¬ 
sion which was operatmg pier for 
city could not be required to assess 
any benefits among other cities or 
counties.—City of Camden v. South 
Jersey Port Commission, N.J.Super. 
Ch., 68 A2d 652. 

4a Ky.—^Maddux v. Newport, 14 S. 

W. 957, 13 Ky.L. 667. 

47. Ky.—Shelbyville v. Hall. 276 S. 

W. 987, 210 Ky. 880. 

44 C.J. p 228 note 71. 

Sewers 

Under statute the town Is not 
liable for the construction of sewers 
of any character.^—Board of Mayor 
and Aldermen, Town of Erwin, v. 
Simpson, 8 Tenn.App, 147. i 

727 


4& Alaska.—^Femmer v. City of 
Juneau, 9 Alaska 175. 

Cal.—City of Los Angeles v. Oliver, 
288 P. 298. 102 CalApp. 299. 
Conn.—Connecticut Hallway & Light¬ 
ing Co. V. City of Waterbury, 18 
A-2d 700, 137 Conn. 617. 

N.M.—City of Santa Ffi v. First Nat. 

Bank, 65 P.2d 857, 41 N.M. 130. 
N.T.—Glezen v. Town Bd. of Rich- 
ford, 81 N.Y.S.2d 236, 192 Mlsc. 
668 . 

Pa.—Harbold v. City of Reading, 49 
A.3d 817, 356 Pa. 253. 

Tex.—Clark v. W. L. Pearson & Co., 
89 S.W.2d 27, 121 Tex. 84—Mont¬ 
gomery V. City of Alamo Heights, 
Civ.App., 8 S.W.2d 258, error dis¬ 
missed. 

44 CUT. p 223 note 73. 

Abandoned assessment plan 
City had right to complete local 
Improvement Initiated under aban¬ 
doned special assessment plan from 
general fund.—Cllse v. City of Seat¬ 
tle, 280 P. 80. 153 Wash. 661. 

aUabUity of mnnlolpallty for lo¬ 
cal improvements must be deter¬ 
mined from terms of statute or con¬ 
tract authorizing thena—^Klemm v. 
Davenport, 129 So. 904, 100 Fla. 627. 
70 A.L.R. 156. 

Sewers 

Cl) The amount of public benefits 
from the construction of a sewer 
would be payable out of general 
taxes.—^People ex rel. Anderson v. 
Village of Bradley. 11 N.E.2d 415, 
867 Ill. 801. 

(2) Special act creating board of 
sewer commissioners of the town 
contemplated that some expenditures 
should be made in the first instance 
by the town from funds other than 
those derived from the proceeds of 
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does not necessarily deprive the city of this power,^® ever, if the city is limited by express provision to a 
but, in the absence of express direction,®® it leaves bond issue or an assessment plan, it cannot of 
to the discretion of the municipal authorities the course pay for the improvement out of its general 
choice of modes for defraying expenses.®^ How- fund,®^ except as to portions of improvement abut- 


asaessments of benefits or service ’ Brennan v. City of Detroit. 241 X-tV. , council to appropriate the whole 
charges, and without the necessity ' SI2. 25S Mich. 69. ' cost of public improvement was not 

of waiting before commencing con- . CoxUag as part of strsat improve- mandatory and city could iiay por^ 
struction or incurring any expense meat improvement.—City 

until funds were available from the ' statute providing how city may ; Angeles v. Oliver, 288 P. 298, 

collection of such assessments, even finance construction of sidewalks and i CaLApp. 299. 
if the total expense of construction curbing is Inapplicable to construe- * CShoice of mode not concluslva 
of sewers was to be ultimately met ' ^lon of curbing in connection with ! Fact that words “pending bond Is- 
from proceeds of assessments or street improvement.—Hoerth v. City ! sue for the same** were written in 


other charges on owners of property 
benefited thereby, and any munici¬ 
pal expenditures for construction of 
sewers were pa^'able by the town, 
notwithstanding the hoard filed a 
map showing the location of the 
sewer and the adjoining land and 
the owners thereof as required by 
special act creating the board — 
English V. Smith, 196 A. TSl. 123 
Conn. 572. 

<3> Main trunk line sewer, not 
benefiting nonabutting property until 
construction of district sewers, can¬ 
not be constructed as special Im¬ 
provement district project, but must 
be constructed as public sewer and 
paid for out of general or sewer 
fund of city or moneys from bond 
issue.—Crutchfield v. Xash, 276 P. 
938. 84 Mont. 556. 

49. Xeb.--Carr v. Fenstermacher. 

228 X.W. 114, 119 Xeb. 172. 

X.D.—^Lang v. City of Cavalier, 228 
X.W. 819, 59 X.D. 76. 

Or.—^Public Market Co. of Portland 
V. City of Portland, 83 P.2d 440, 
160 Or. 155. 

Utah.—Sidney Stevens Implement Go. 
V. Ogden City, 83 P.2d 181. 83 
Utah 578. 

44 CJ. p 224 note 74. 

Opaaiag, widening, and extending 
stnets or alleys may be general as 
distinguished from special improve¬ 
ment and city may pay out of 
Its general funds cost of purchas¬ 
ing lands to be included in open¬ 
ing of street, although by ordi¬ 
nance it has created special Im¬ 
provement district.—Sidney Stevens 
Implement Co. v. Ogden City, supra. 

50l Xeb.—^Thomson v. City of Chad- 
ron, 16 X.T;V'.2d 447, 146 Xeb. 316. 

44 aJ. p 224 note 75. 

BODlSVUdS 

Under charter providing that cost 
of paving boulevards must be paid 
by city from general taxes, where 
thoroughfares were designated on 
plats as boulevards, but were dedi¬ 
cated as streets, city's acceptance of 
plats was on basis of dedication 
and carried no obligation to bear 
cost of paving.—Houseman v. City of 
Detroit. 241 X.W. 820, 267 Mich. 557, 
followed in Emmons v. City of De¬ 
troit 242 X.W. 868, 259 Mich. 144— 


' of Sturgis, 299 S.W. 1074, 221 Ky. 
i 835. 

Goneral Improvement 
Coat must be borne by public gen- 
{erally, either by general tax levy j 
I or bond issue, and could not be | 
I financed wholly or in part by assess- 
I ments against land of landowners in 
j vicinity, even though they were 
benefited.—^In re Raj^nond Plaza 
I West Newark, 189 A. 106, 15 X.J. 

I Misc. 131, affirmed City of Newark 
I V. Essex County Circuit Court 6 A. 

I L.R. 671, 122 X.J.Law 54S. 

• ZUterseetlon of streets 
I Under statute empowering city 
to order Improvements of streets 
and alleys and to make assessments 
for cost against abutting property, 
and In alternative to assume only 
cost of improving street intersec¬ 
tions or crossings as general obliga¬ 
tion of city, and issue Interest-bear¬ 
ing installment certificates, city was 
held not authorized to assume pay¬ 
ment or obligation to pay in any 
event expense of entire improvement 
as general liability of city.—City of 
Chickasha v. Foster, 48 P.2d 289, 173 
Okl. 217, certiorari denied Foster y. 
City of Chickasha, Okl., 56 8.CL 179, 
296 U.S. 643, SO L.Ed. 457—44 UJ. p 
224 note 76 [cJ. 

51. Mont.—Crutchfield v. Nash, 276 
P. 938, 84 Mont. 556. 

X.J.—Vannoy v. Borough of Pen¬ 
nington, 152 A. 784, 8 XJ'Jllsc. 
98. 

Ohio.—City of Cincinnati v. Board of 
Education of City School Dlst. of 
City of Cincinnati, 27 X.E.2d 413, 
63 Ohio App. 549, appeal dismissed 
31 X.E.2d 440, 137 Ohio St. 568. 
Tex.—Dozier v. City of Gatesville, 
48 S.W.2d 971, 121 Tex. 889, con¬ 
formed to ClvApp., 51 S.W.2d 1091 
—Seimiour v. Security Trust Co. 
of Austin, Civ.App., 55 S.W.2d 
853, error dismissed—^Montgomery 
V. City of Alamo Heights. Glv.App., 

8 S.W.2d 268, error dismissed. 

Utah.—^E^eldsted v. Ogden City, 28 
P.2d 144, 83 Utah 278. 

Wia—Wenzel & Henoch Const. Co. 

V. Town of Wauwatosa, 277 X.W. 
624, 227 Wls. 26. 

44 C.J. p 224 note 76. 

Chartar provisions haid pormlsslvs 
Provisions of charter authorizing 


vote of board authorizing public im¬ 
provement by clerk simply to show 
that no appropriation had been made, 
and that vote authorizing bond issue 
specified that avails thereof would 
be appropriated for Improvement, 
was held not to show that city ulti¬ 
mately intended to pay for improve¬ 
ment entirely by bond issue and not 
by assessment.—^Thomas Bennett Es¬ 
tate V. City of New Haven, 166 A. 
6S0, 117 Conn. 26. 

Joint Bswexs 

Pa.—^Ridley Tp. v. Borough of Rid¬ 
ley Park, 20 A.2d 828, 145 Pa.Super. 
159—^In re Borough of Millvale, 
190 A. 546, 126 Pa.Super. 66. 
Oontraots 

<1) Property owner's promise to 
reimburse town for construction of 
sewers in streets abutting his prop¬ 
erty at his request was not void for 
want of consideration, and town's 
assumption of full ownership and 
control of sewers in streets and levy 
of service charges on abutting prop¬ 
erty owners for use thereof did not 
obligate town to release abutting 
property owner from contractual ob¬ 
ligation.—Westbrook, Inc., v. Town 
of Falls Church, 39 S.E.2d 277, 185 
Va. 677. 

(2) A town, in requiring property 
owner to bear cost of constructing 
sewers and to reimburse town for 
mstallation of water main and fire 
hydrant in streets abutting his prop¬ 
erty as be had agreed to do, did not 
impose taxes or assessments for lo¬ 
cal improvements in violation of con¬ 
stitutional provision prohibiting im- 
posluon of such taxes or assess¬ 
ments except for either construction 
or use of sewers and In amounts 
not exceeding peculiar benefits to 
abutting landowners.—^Westbrook, 
Jne. V. Town of Falls Church, supra. 

59. Mo.—^Barton County Rock As¬ 
phalt Co. V. City of Fayette, 156 
S.W.3d 771, 286 MoJV.pp. 605. 

Okl.—Sevems Paving Co. v. Oklaho¬ 
ma City. 13 P.2d 94, 168 Okl. 182— 
Stone V. Bonaparte, 297 P. 228, 148 
OkL 70. 

44 C.J. p 224 note 77. 

BeoreatioiL oenters 
Ind.—State v, Abel, 178 XJl 688, 203 
Ind. 44. 
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ting city-owned property.®* 

Although there is authority to the contrary,®^ it 
has been held that a municipal corporation may not 
contract for an improvement of a public utility to 
be paid for out of net revenue from the public utili¬ 
ty, in the absence of express statutory authoritj’ to 
that effect.®® However, by statute a municipal cor¬ 
poration may be granted the power to pay for a pub¬ 
lic utility, or the improvement thereof, out of the 
earnings thereof,®® and under such a statute the 
cost of constructing a public utility is not a general 
obligation of the municipal corporation.®? Where 
a statute authorizes an improvement to be financed 
by a self-liquidating or revenue plan, but does not 
set out the complete procedure to be followed, the 
provisions of the city’s charter may be followed in 
so far as they are not inconsistent with the stat¬ 


ute.®® 

Single improvement A single improvement may 
be paid for by either special or general taxes, or 
both,®® but, although the right of choice between 
methods may be expressly given, the city may not 
combine special taxation and special assessment in 
making a single improvement.®® Furthermore, the 
particular mode chosen must be pursued :®i a por¬ 
tion of an improvement cannot be constructed un¬ 
der one mode while another portion is constructed 
under a different mode.®® However, these rules do 
not prevent the cit>' from making up out of the 
general revenue any deficiency in a fund raised by 
special assessments,®® or from devoting money from 
its general fund to the pa^-ment of a portion of an 
improvement in respect of which it has no power to 
impose a tax.®^ Where a city has made improve- 


Straet Ixoprovemants 
Okl.—Stone v. Bonaparte. 297 P. 228. 
148 Okl. 70. 

B3. Mo.—^Barton County Rock As¬ 
phalt Co. V. City of Fayette, 155 S. 
W.2d 771, 236 Mo.App. 505. 

64. Neb.—Carr v. Penstermacher, 
228 N.W. 114, 119 Neb. 172. 

Ajocmed zerveiuie 

City owningr public utility plant 
could expend for enlargement of 
plant funds derived from operation 
thereof.—^Mewbom v. City of Kms- 
ton, 154 S.R 76. 199 N.C. 72. 

Water system 

AjtIz.—G uthrie v. City of Mesa, 66 F. 
2d 655, 47 Arlz. 886. 

65. Iowa.—Christensen v. Town of 
Klmballton, 236 N.W. 406. 212 Iowa 
384—^Van Baton v. Town of Sidney, 
281 N.W. 475, 211 Iowa 986, 71 A.Lu 
R. 820. 

Kan.—^Kansas Power Co. v. Fair¬ 
banks. Morse & Co., 45 P.2d 872, 142 
Kan. 109. 

56. Ala.—^In re Opinions of the Jus¬ 
tices. 152 So. 901, 228 Ala. 140. 
Iowa.—^Interstate Power Co. v. For¬ 
est City, 281 N.W. 207, 225 Iowa 
490. 

AppUoatloiL to aoqiilsltloii of exlstiiifir 
plsat 

In statute authorizing: municipality 
to pay for "any such plant" out of 
earnings, or to contract for payment 
out of earnings, the quoted words re¬ 
fer to public utility plants which 
statute authorizes cities and towns to 
purchase, establish, or the like, and 
payment by municipality of the pur¬ 
chase price of an existing completed 
public utility plant out of earnings 
is authorized by statutes.—Ounnar v. 
Town of Montezuma, 294 N.W. 895. 
229 Iowa 734. 

Basarve fund 

A contract for construction of an 
Electric power plant and distribution 


system, to be paid for solely from 
revenues of the system, was not ob¬ 
jectionable as imposing burdens on 
general revenues of the city because 
of provision therein for building up 
a reserve fund out of revenues of 
proposed plant.—^Utah Power & Light 
Co. V. Ogden City, 79 P.2d 61, 95 Utah 
161. 

Sewage disposal plant 

Ark.—Johnson v. Russell, 127 S.W.2d 
260, 198 Ark. 49. 

Waterworks and sewerage system 

Under statute waterworks and sew¬ 
erage system may be united and ex¬ 
isting revenues of former pledged to 
secure fund for construction or en¬ 
largement of sewerage system.— 
Roach V. City of Columbia, 174 S.E. 
461, 172 S.O. 478. 

67. lowcL—Bums & McDonnell En¬ 
gineering Co. V. Iowa dty, 282 N. 
W. 708, 225 Iowa 1241. 

I Bnglneexing servioeB 

Where question was submitted to 
electors in city, and ordinance enact¬ 
ed after question was carried con¬ 
templated that cost of constructing 
public utility plant was to be paid 
out of plant's future earnings, cost 
of engineering services rendered in 
preparing detailed plans and specifi¬ 
cations was deemed part of the cost 
of establishment and erection of 
plant and did not become a general 
obligation of the city.^—^Bums & Mc¬ 
Donnell Engineering Co. v. Iowa City, 
supra. 

Oenezsl Judgment for costs pre¬ 
cluded by such a statute.—^Bums & 
McDonnell Engineering Co. v. Iowa 
City, supra. 

5& Ky.—City of Mlddlesboro v. 
Kentucky Utilities Co., 146 S.W.2d 
48, 284 Ky. 888. 

S9» U.S.—^Pacific Gas & Electric Co. 
V. Sacramento Municipal Utility 
Dist., D.C.Cal., 17 F.Supp. 685, af¬ 
firmed, C.C.A., 92 F.2d 865, oer^ 
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, tiorari denied 58 S.Ct. 610, 303 U.S. 
640, 82 L.Ed. 1100. 

I 60 l Ill.—South Jacksonville v. II- 
I linois Power, etc., Corp., 145 N.E. 
! 144, 318 Ill. 390—^Kuehner v. Free¬ 

port, 32 N.E. 372, 143 Ill. 92, 17 L. 
R.A. 774. 

61. Iowa.—^Brush v. Liscomb, 211 N. 

W. 856, 202 Iowa 1155. 

44 C.J. p 224 note 79. 

6 S. Ky.—^Tompkinsville v. Miller, 
241 S.W. 809. 195 Ky. 143. 

44 aj. P 224 note 84 [a]. 

63. N. J.—Carton v. Borough of Nep¬ 
tune City, 196 A. 672, 16 N.J.Misc. 
5. 

I 44 C.J. p 225 note 85. 

|znvBlld applloatlon 

City’s attempted dedication of gen¬ 
eral tax to meet costs of paving 
street Intersections and to cover de¬ 
ficiency existing after collection of 
or failure to collect paving notes of 
property owners was held invalid 
where city ofilcials failed to comply 
or attempt to comply with require¬ 
ments of statute authorizing munici¬ 
palities to fund into certificates or 
pledge excess revenues, and city's at¬ 
tack on legality of proceedings pro¬ 
viding for dedication of pledge of 
tax to payment of paving certificates 
was held not barred by period of pre¬ 
scription provided by statute authoi> 
izlng such dedication, where dedicai- 
tlon was Invalid for noncompliance 
with statute.—State ex reL Guaranty 
Bank & Trust Co. v. Town of Inde¬ 
pendence, 168 So. 289, 184 La 1029. 
64L Mont.—Ford v. Great Falls. 127 
P. 1004, 46 Mont. 292. 

44 G.J. p 225 note 86. 

Abutting homestead 

Agreement by city to pay for pav¬ 
ing of portions of street abutting ex¬ 
empt homestead property was held 
valid, although other abutting prop¬ 
erty owners were assessed.—Dozier 
V. City of Gatesvllle, 48 S.W.2d 971. 
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ments at its own expense from its general fund and 
has been paid by the county court out of a special 
revenue fund, no further action lies against the 
property holders on a special assessment.®^ Also, 
a city, although having such choice of methods, can¬ 
not levy a special assessment to pay for the con¬ 
struction of a local improvement after appropriat¬ 
ing the proceeds of the bond issue for the con¬ 
struction thereof.®® 

Adopting different modes for separate improve¬ 
ments, The failure to adopt a statutory plan for a 
street improvement does not preclude the city from 
building other streets under a statutory plan.®? 

Part payment by city. Under some statutes, the 
municipality ma}- pay for the whole, or any per¬ 
centage of, a public improvement.®® A provision 
that an improvement shall be paid for partly by the 
municipality' and partly by the property owners does 
not require an equal division of costs.®® Where the 
charter of the municipality provides that the city 
shall, on certain conditions, pay part of the ex¬ 
pense of laying a sidewalk up to a 5xed sum, the 
acceptance by the owner of a conditional permit 
calling for a smaller cost is a waiver of the right, 
if it existed, to have one with no condition as to 
cost attached, and the city is under no obligation to 


pay a larger sum than that limited by the permit.?® 

Diversion of fund. A city may not divert mon¬ 
eys collected for one purpose by appropriating them 
to another use,?^ and a statute authorizing such di¬ 
version is invalid.?® 

Federal or state aid. The application of grants 
or donations to the cost of public improvements 
rests in the discretion of the municipal authorities,?®- 
and a municipal corporation may use such funds for 
the purpose of protecting itself against its contin¬ 
gent liability for the improvements,?® and against 
the necessity of levying general taxes to make up 
deficiencies.?® A statute authorizing a municipal 
corporation to accept grants from the federal gov¬ 
ernment for public improvements is essentially an 
enabling act.?® 

Offer to share expense by persons desiring im¬ 
provements. A municipality may accept from in¬ 
dividuals aid in making authorized improvements?? 
and may enter into a contract for that purpose.?® 
However, a contract for the payment of a certain 
annual sum by abutting owners to park commission¬ 
ers for the maintenance of a boulevard does not 
come within the doctrine that a municipality may 
accept aid from individuals in making an improve- 


121 Tex. 889, conformed to^ Civ.App., 
51 aw.2d 1091. 

65. Mo.—Kirkwood v. Martin, 282 S. 
W. 542, 219 Mo.App. 490. 

6 & HI.—Springfield v. Springfield 
Cons. R. Co.. 129 N.E. 580, 296 111. 
17. 

67. Ky.—Hisel v. Greenup, SSS S.W. 

1080, 214 Ey. 135. 

44 CJ. p 225 note 89. 

6 & Gal.—Donovan v. City of Lios 
Angeles, 288 P. 1083, 209 Cal. 553. 
X>oiLliile taxation 

Where the city is liable for a part 
of an improvement. It is not double 
taxation to require an owner to make 
an improvement and tax him by gen¬ 
eral taxation with his pro rata part 
of the city's expense in connection 
therewith.—^Edwards House Co. v. 
Jackson, 45 So. 14, 91 Miss. 429. 

N.Tj—G regg v. Wheeler, 200 N. 
T.S. 484, 205 App.Dlv. 823. 

44 G.J. P 225 note 90. 

70l N'.T.—Hotchkiss v. Binghamton, 
106 N.EL 410, 211 N.T. 279. | 

71. H.GL—^Mewbom v. City of EUn- 
ston, 164 SH. 76, 199 X.C. 72. 

44 CJ. p 225 note 96. 

Pedexal loan 

Ark.—^Thomas v. Town of Luxora, 
146 aW.2d 693, 201 Ark. 608. 

78. Aik.—Ft Smith Pav. Diat Ho. 


5 V. Fernandez, 217 S.W. 795, 142 
Ark. 21. 

44 CJ. p 225 note 96. 

73i Ky.—^Heame v. City of Catletts- 
burg, 40 S.W.2d 293, 239 Ey. 692. 
Payment for general benefit 
I State aid to municipal street Im- 
I provement district is paid to the dis¬ 
trict for the benefit of the entire dis¬ 
trict and not for the exclusive bene¬ 
fit of property owners abutting on 
state highway.—White v. Board of 
Com'rs of Street Imp. Dlst Ho. 2, 169 
S.W.2d 862, 205 Ark. 480—Jackson v. 
Foster, 94 S.W.2d 113, 192 Ark. 712. 

74. N.D.—Gunderson v. Maides, 3 N. 
W.2d 236, 71 X.D. 561. 

75i. H.D.—Gunderson v. Maides, su¬ 
pra. 

78. N.M.—Mann v. Board of Educa^ 
tlon of City of Artesia, 85 P.2d 
595. 43 N.M. 78. 

Purpose of statute relating to ac¬ 
ceptance of grants from federal gov¬ 
ernment and financing of public 
works projects was to enable politi¬ 
cal subdivisions of the state de¬ 
scribed in the act to avail themselves 
of the federal government's lending 
program in aid of industrial eco¬ 
nomic recovery.—Mann v. Board of 
Education of City of Artesia, supra. 

CMlt statute authorized city's ac¬ 
ceptance of federal agency's grant of 
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money to be used for construction of 
municipal public utility.—lAke Su¬ 
perior District Power Co. v. City of 
Bessemer, 285 N.W. 20, 288 Mich. 455. 

77. Tenn.—Corpus Juris cited lu 
Scruggs V. Town of Sweetwater, 
196 S.W.2d 717, 720. 

44 aJ. p 193 note 44. 

AppUoatlon of donations by private 
contributors rests In discretion of 
municipal authorities.—^Heame v. 
City of Catlettsburg, 40 S.W.2d 293, 
239 Ey. 692. 

Constitution or statutes do not f oi> 
bid private parties from contributing 
to public improvement, where no pri¬ 
vate rights are acquired in public 
project by contributors.—State ex rel. 
Davis V. Ryan, 168 So. 62, 118 Fla. 
42—State ex rel. Ake v. Broward 
County Port Authority, 158 So. 62, 
118 Fla. 42. 

78. Tenn.—Corpus Juris dted In 
Scruggs V. Town of Sweetwater, 
196 S.W.2d 717, 720. 

44 C.J. p 193 notes 44. 45. 

Conditional bond 

City council's acceptance from cer¬ 
tain citizens of bond, conditioned 
that. If street improvement was pro¬ 
tested out, incidental expenses in get¬ 
ting proceedings started would be 
paid by surety, was not illegal.— 
Gray v. City of Los Angeles, 288 P. 
678, 209 CaL 602. 
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ment to a street, so as to constitute such contract 
valid and enforceable,^^ 

§ 1084. - Requirement of Means of Pay¬ 

ment 

Constitutional or legislative requirements as to the 
means of paying for a public Improvement must be ob¬ 
served before such improvement may be lawfully made. 

Constitutional or legislative requirements as to 
the means of paying for a public improvement must 
be observed before such improvement may be law¬ 
fully made;S0 and it has been held that a city is 
not liable on a contract for improvements when 
there is no provision at the date of execution for 
its payment as required by law,8i or no appropria¬ 
tion made for the purpose.*^ However, a city may 
let a contract for a part of the work for which it 
has funds available,^^ although a much larger sum 
will eventually be needed to complete the system,®^ 
and an actual available appropriation has been held 
to be unnecessary where provision had been made 
to include the cost of the improvement in a tax 
levy.®® Sufficient compliance with requirements as 
to appropriation was shown where it appeared that 
bonds had been issued, although not sold,®® or that 
funds had been appropriated which would be avail¬ 
able to meet the liability when it should accrue.®^ 

In the absence of constitutional or statutory pro¬ 
visions requiring an appropriation, a city may, with¬ 
in such limits as may be imposed by law,®® contract 
for work connected with improvements without first 
making a specific appropriation for the purpose.®® 


General restrictions of this nature on the power of 
a city to make improvements are not applicable 
when the city is acting under a special improve¬ 
ment law,®® A city ordinance to the effect that the 
mayor and aldermen shall in no case proceed to 
construct an improvement until an appropriation 
therefor shall have been made by the city council 
is not applicable in the case of an improvement con¬ 
structed by the city council itself ;®i nor is it ap¬ 
plicable to an improvement constructed before its 
enactment.®® 

Assessment prerequisite to perfonnance of v*ork 
or letting contract. Unless expressly required by 
constitutional®® or statutory®^ provision, assessment 
need not be made before a contract is let or the 
work performed.®® 

§ 1085. - Certificate of Officers as to Suf¬ 

ficiency of Funds 

Where a charter or statute provides that no obligation 
for the expenditure of money shall be entered Into unless 
certification Is made that the necessary funds are avail¬ 
able, a compliance with such a provision Is necessary to 
authorize the municipal corporation to make a public im¬ 
provement. 

Where a charter or statute provides that no ob¬ 
ligation for the expenditure of money shall be en¬ 
tered into unless certification is made that the nec¬ 
essary funds are available, a compliance with such 
a provision is necessary to authorize the municipal 
corporation to make public improvement if it is one 
to which the statute applies.®® Such a provision. 


79. Ill.—^Rlenzl Co. v. Lincoln Park 
Com’rs, 198 IlLApp. 218. 

44 G.J. p 193 note 4*6. 

80l Mo.—Kansas City v. Woerlshoef- 
fer, 156 S.W. 779, 249 Mo. 1. 

44 C.J. p 226 note 2. 

TnnOs raised by taxation to pay 
for paving were held ‘‘available 
funds" within statute respectingr or¬ 
der for improvements.—Guaranty 
Mortff. Co. V. Hendricks, Tex.Clv. 
App., 59 S.W.2d 275. error refused. 
Fntnre Increase of debt 
The fact that an ordinance con¬ 
tains a provision which will require a 
municipality at some future time to 
Increase a debt does not create a 
present liability within a statute re¬ 
quiring- an appropriation before In¬ 
curring any expense.—^People v. Rock 
Island, Idl N.E. 291, 271 IlL 412. 

Duty to raise money 
A vlllaffe water board whose duty 
it Is to extend the mains of the wa¬ 
ter system cannot defend mandamus 
to compel them to make such exten¬ 
sion on the ground that they liad no 
money on hand with which to make 
the extension, where, although such 


water board had no power to raise 
money by taxation, the board of vil¬ 
lage trustees had that power, and 
the duty to do so.—^People v. Pierce, 
119 N.Y.S. 21, 64 Mlsc. 627. 

8L N.Y.—People v. Palmer, 85 N.Y. 

S. 231, 18 Mlsc. 727. 

44 CJ. p 226 note 8. 

82. Cbl.-T-Wllllams Bros. & Haas, 
Ina, V. City and County of San 
Francisco, 128 P.2d 56, 58 CalA.pp. 
2d 415. 

44 C.J. p 226 note 4. 

83. Ohio.—^Yaryan v. Toledo, 8 Ohio 
Cir.Ct,N.S., 1, 28 Ohio Cir.Ct. 259, 
affirmed 81 N.E. 1199, 76 Ohio 6t. 
684. 

84. Ohio.—^Yaryan v. Toledo, supra. 

88. H.J.—Franklin v. Horton, 116 A. 

176, 97 H-.J.Law 25. 

44 C.J. P 226 note 9. 

88. Conn.—Thomas Bennett Estate 
V. City of Hew Haven, 166 A. 680, 
117 Conn. 25. 

W.Va.—Atlantic Bitullthlc Co. v. 
Edge wood, 87 8.E. 183, 76 W.Va 
630. 634. 

44 C.J. P 827 note 12. 
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87- Conn.—Kelly v. Waterbury, 76 
A. 4*67, 83 Conn. 270. 

44 C.J. p 227 note 18. 

88 . Mo.—Heman v. St. Louis, 113 S. 
W. 259, 213 Mo. 538. 

44 C.J. p 227 note 15. 

89. Minn.—State v. Ely, 151 H.W. 
545, 129 Minn. 40, Ann.Ca8.1916B 
189. 

44 C.J. p 227 note 16. 

90. Cal.—^Rlce v. Haywarda, 40 P. 
551, 107 Cal. 398. 

44 C.J. p 227 note 17. 

91. Me.—Googln v. Lewiston, 68 A. 
694, 103 Me. 119. 

92. Me.—Googln v. Lewiston, supra. 

93. Cal.—Ede v. Knight, 28 P. 860. 
93 CaL 159. 

44 C.J. P 228 note 29. 

94. Wls.—State V. Ashland, 60 N. 
W. 0.001, 88 Wls. 599. 

44 aj. p 228 note 30. 

95. Cal.—^Thomason v. Ashworth, 14 
P. 615, 78 Cal. 73. 

44 C.J. p 228 note 3L 

98. Ohio.—Hurst V. Belle Valley, 11 
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however, will be reasonably construed.®^ A re¬ 
quirement of this nature has been held not to ap- 
pl^' where no part of the cost is to be paid from the 
funds raised by general taxes,®® or to a contract 
under a special assessment for a paving improve¬ 
ment,®® or where the cost of a street improvement 
is to be assessed back against abutting property,^ 
or where bonds have been issued for the pa3.*ment 
of the whole cost of a proposed improvement,® or 
to an appropriation proceeding in advance of any 

C. PRELnnXAR-Y PROCEEDINGS, 

§ 1086. Nature of Preliminary Proceedings in 
General 

statutory proceedings preliminary to the making of a 
public improvement have been declared to be In invitum. 

Statutory proceedings preliminary- to the making 
of a public improvement have been declared to be 
in invitum,® 

§ 1087. Improvements Included in Single 
Proceeding 

It Is generally provided by statute that separate Im¬ 
provements must be carried out by separate proceedings 
and in such cates the csnsolidatlon of unrelated improve¬ 
ments In a single proceeding will render the proceeding, 
and all subsequent proceedings based thereon, void, but in 
determining what constitutes a single proceeding the 
tendency of the courts is toward liberality. 

In the absence of a statute otherwise providing it 
has been held that separate improvements may be 


knowledge as to what the property will cost.® Xo 
contract, agreement, or other obligation involving 
the expenditure of money is entered into, w-ithin 
the meaning of such a provision, by the mere pas¬ 
sage of a resolution declaring the necessity of a 
municipal improvement, the adoption of an ordi¬ 
nance authorizing the improvement and assessing 
the cost thereof, advertising for and receiving bids, 
and awarding the contract.'* 

RDIXAXCES, AND RESOLUTIONS 

joined in one proceeding.® It is generally provided 
by statute, however, that separate improvements 
must be carried out by separate proceedings, and 
in such cases the consolidation of unrelated im¬ 
provements in a single proceeding will render the 
proceeding, and all subsequent proceedings based 
thereon, void."^ In determining what constitutes a 
single improvement the tendency of the courts is 
tow-ard liberality.® The mere fact that an improve¬ 
ment embraces a number of different units of terri¬ 
tory does not bring it within the statutory interdic¬ 
tion,® where the units are contiguous^® or otherwise 
closely related,and the same kind of work is to 
be done to each;^® nor does the fact that an im¬ 
provement involves the doing of different kinds of 
work render it multifarious, within the meaning of 
the rule, where the various parts of the work are 
merely incidental to the main purpose of the im¬ 
provement;^® but distinct improvements are prop- 


Oblo Cir.CL,X.S.. 235, 30 Ohio Cir. 
Cc. 563. 

44 G.J. p 227 note 21. 

97. TJ.S.—City of Cleveland v. Walsh 
Constr. Co., C.G.A.Ohio, 279 F. 57. 

44 C.J. p 227 note 22. 

98. Ohio.—Owens v. Wilmington, 15 
Ohio App. 400. 

44 C.J. p 227 note 23. 

99. Ohio.—Chittenden v. Columbus, 

1 Ohio N.P.,N.S., 420. 

44 CJ. p 227 note 24. 

1 . Ohio.—State v. Mt- Vemon, 4 
Ohio X.P.,N'.S., 317- 

2. Ohio.—^Emmert v. Elyria, 78 X.E. I 
269. 74 Ohio St. 1S5—Kohler Brick 
Co. ▼. Toledo. 10 Ohio ar.Ct.,X,S., 
137. 29 Ohio Cir.Dee. 599. 

& Ohio.—Pansing ▼. Mlamisbnrg. 11 
Ohio Cir.Ct..X.S., 511. 81 Ohio Clr. 
CL 180. affirmed 87 KB. 1189. 79 
Ohio St. 430. 

4b Ohio.—^Braman v. Elyria. 5 Ohio 
Cir.Ct..K.S., 887. 26 Ohio Clr.Ct. 
781. 

44 CLJ. p 228 note 28. 

5b Cal.—O. T. Johnson Gorp. v. Los 
Angeles, 245 P. 164, 198 CaL 308. 

44 C.J. p 228 note 33. 


8 . Ark.—Wilson v. Blanks. 180 S.W. 

517, 95 Ark. 496. 

44 C.J. P 231 note 49. 

7> Or.—John P. Sharkey Co. v. Port¬ 
land, 114 P. 938, 58 Or. 358. 

44 C.J^ p 231 note 50. 

Btimber of oUays cannot be Joined 
In one Improvement, to avoid neces¬ 
sity of petition by required per cent 
of abutting owners.—^Elynn v. City 
of Worthington, 224 KW.’ 254, 177 
Minn. 28. 

8 . Ill.—Greenville v. Miller, 146 K 
B. 463, 315 Ill. 565. 

44 C.J. p 231 note 51. 

3, KC.—Leak v. Wadesboro^ 121 S. 

B. 12, 186 N.a 683. 

44 C.J. p 231 note 52. 
la Or.—^Lawrence ▼. Portlcmd, 167 
P. 587, 85 Or. 586. 

44 C. J. p 281 note 53. 

BmprovemeiLt of dUrezent parts of 
street 

Ga.—Campbell v. City of Covington. 

155 S.E. 200,171 Ga. 220. 

44 C.J. p 231 note 53 [c]. 

IL Ill.—Springfield v. Green. 11 KB. 

261, 120 lU. 269. 

44 a J. p 231 note 54. 
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12 i KC.—Leak v. Wadesboro, 121 S. 
B. 12,186 KG. 688. 

13. Cal.—Hammond v. City of Bur¬ 
bank, 69 P.2d 495, 6 Cal.2d 646, 
appeal dismissed 57 S.Gt. 316, 299 
U.S. 519, 81 L-Bd. 883. 

Ill—City of Peoria v. Cowen, 168 K 
B. 414, 326 IlL 616—Elmhurst v. 
Rohmeyer, 180 KE. 761, 297 Ill. 
480. 

44 aJ. p 281 note 56. 

ICinds of work wliloh. may oonstttnte 
single Ijnpzovement 

(1) Construction of water drains, 
as distinguished from sanitary sew¬ 
ers, and other work of street im¬ 
provement. 

Ala.—^Town of Tarrant City ▼. Pope. 

180 So. 890, 221 Ala. 662. 

Fla.—City of Ft Myers v. State, 117 
So. 97. 95 Fla. 704. 

44 C.J. P 231 note 66 [a] (2). 

(2) Paving, curbing, parking, orna¬ 
mental lights, and storm water sew¬ 
er connectlona—City of Peoria v. 
Cowen. 158 KEL 414. 826 DL 616. 

(8) Grading and widening. 

Ind.—-Mendenhall v. Clugish, 84 Ind. 
94. 
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erly provided for by separate proceedings, although 
they may constitute a general system of improve¬ 
ment.^^ Provision may be made in one ordinance 
or resolution for paving different streets in the same 
manner,15 for grading, draining, and sodding,i® for 
running sewers^? or sidewalksi® along different 
streets, and for building a bridge and constructing 
A sewer when the latter is necessary for the proper 
drainage of the bridge.^® An ordinance will not be 
regarded as invalid as providing for two independ¬ 
ent improvements by the fact that in providing for 
the construction of a sewer it requires it to be laid 
so as to discharge from either way into a sewer in 
an intersecting street.^® Where the power to wid¬ 
en and to grade was given in different sections of 
an act, it has been held that the widening and grad¬ 
ing of a street may not be ordered in a single pro- 
ceeding.2i Two improvements under a single or¬ 
dinance have been treated as if provided for in sep¬ 
arate ordinances, where the cost of one was to be 
borne by the city and the cost of the other by the 
abutting owners.22 

Division of improvement Where only a single 
improvement is involved, the proper course is to 
have only one proceeding,23 and this is true no mat¬ 
ter how many statutes are required to be consid- 
cred,2* and, if more than one proceeding is insti¬ 
tuted, it is within the equitable power of the court 
to consolidate them.26 So, separate ordinances au¬ 
thorizing parts of a continuous improvement cannot 
be sustained, where the only apparent purpose of 
the division of the improvement is to evade the pro¬ 


visions of a statute which require particular formal¬ 
ities to be obser\’ed in the case of improvements 
exceeding in cost a certain sum.23 Where two or¬ 
dinances are passed which are dependent on each 
other, as providing for parts of a single or entire 
scheme, they are to be treated as one ordinance and 
as providing for a single improvement.^^ So, where 
different streets are to be paved, if they are sim¬ 
ilarly situated with respect to the improvement and 
each to be pai-ed with like material and in the same 
way, the paving of each may be regarded as part of 
a common enterprise and the whole constitutes a 
single improvement.28 It has been held, however, 
that the fact that a single ordinance might be up¬ 
held on the ground that all improvements contem¬ 
plated by several ordinances constitute a single sys¬ 
tem will not demand that separate ordinances be 
declared void.^® Under some statutes a separate 
order for construction may be made and it need 
not be included in the order determining that the 
improvement shall be made.2® 

§ 1088. Statutory Provisions 

Failure to adhere with substantial strictness to statu¬ 
tory or charter provisions with respect to making im¬ 
provements as a general rule will deprive municipal au¬ 
thorities of Jurisdiction to make the improvement. 

Provision is usually made by statute or charter 
for special proceedings for making improvements,^! 
and a failure to adhere with substantial strictness to 
such provisions will generally deprive municipal 
authorities of jurisdiction to make the improve¬ 
ment ;32 but a slight informality of procedure or a 


Wash.—State v. Gilliam, 982 P. 188. 
146 Wash. 6. 

(4) Other kinds of work which 
may constitute single Improvement 
see 44 C.J. P 281 note 66. 

14i Ill.—People V. Omen, 124 N.E. 

860. 290 Ill. 59. 

44 C.J. p 232 note 57. 

15. Cal.—^Hammond v. City of Bur¬ 
bank, 59 P.2d 495. 6 CaJ.2d 646, ap¬ 
peal dismissed 57 S.Ct. 816, 299 

U.S. 519, 81 L.Ed. 883. 

Ga.—Campbell v. City of Covlnfirton. 

155 S.E. 200, 171 Ga. 220. 

Mo.—City of Hlgglnsvllle ex reL and 
to Use of Easco, Inc. v. Alton R. 
Co., 171 S.W.2d 795, 287 Mo.App. 
1204. 

44 C.J. p 282 note 68. 

15. m. —Murphy v. Peoria, 9 N.B. 
895, 119 Ill. 509. 

17- Ill.—^People ex rel. Hirsch v. Vll- 
lasre of Mlllstadt, 254 Ill.App. 39. 

44 C.J. p 282 note 60. 

SiffeseiLt outlets 

Tact that storm-water sewers In 
one portion of Improvement district 
had outlets at places dUQerent from 


other portion did not alone make im¬ 
provement double.—City of Batavia 

V. Wiley. 174 N.B. 553, 342 Ill. 884. 
I8L Miss.—City of McComb v. Bar¬ 
ron, 112 So. 875, 147 Miss. 465. 

44 C.J. p 231 note 53 [e]. 

19. N.Y.—^People v. Yonkers. 89 
Barb. 266. 

50. m. —Church v. People, 53 N.B. 
554, 179 lU. 206. 

51. Ind.—^Mendenhall v. Cluglsh, 84 
Ind. 94. 

44 CJ. p 282 note 64. 

SS. Ky.—^Weber v. Enepfle, 179 S.W. 
19. 166 Ey. 228. 

S8. Pa.—^Appeal of City of Erie, 147 
A. 68. 297 Pa. 260. 

54. Pa.—Appeal of City of Erie, su¬ 
pra. 

55. Pa.—Appeal of City of Erie, su¬ 
pra. 

S5. IlL—Nelson v. Chicago, 68 N.E. 

788, 196 ni. 390. 

44 C J. p 282 note 66. 

S7. IlL—^Eerfoot v. Chicago, 68 N.E. 
101. 195 Ill. 229. 

44 G. J. p 282 note 67. I 
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sa ni.—People V. Omen, 124 N.E. 

860, 290 Ill. 59. 

44 C.J. p 232 note 68. 

S9. Ill.—Ton T. Chicago, 74 N.E. 

1044, 216 Ill. 331. 

44 C.J. p 233 note 69. 

30. Mass.—^New England Hospital v. 
Boston St. Com'rs. 74 N.E. 294, 188 
Mass. 88. 

31- Cal.—Town of Yreka City v. 
Warrens, 76 P.2d 6S8, 10 Cal.2d 
776. 

BL—Gray v. W. A. Black Co., 170 N. 

E. 718, 338 lU. 488. 

44 C.J. p 228 note 32. 

3SL Mo.—Sessinghaus ▼. Central 

Paving & Construction Co., 296 S. 

W. 1034, 220 MoJVjsp. 1129. 

N. J.—^Union Bldg. Co. v. City of New¬ 
ark, 44 A.2d 646, 183 N.J.Law 415, 
affirmed 52 A.2d 47, 135 NJ.Law 
881. 

N.Y.—Sobol V. Common Council, etc., 
of City of Rome, 251 N.Y.S. 274, 
283 App.Dlv. 158. 

44 OJ. p 228 note 34. 

Pxoceedlugs held valid where coun¬ 
cil followed statutory procedure.— 
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failure to observe a provision which is merely di¬ 
rectory will not generally affect the validity of the 
proceedings, and hence the power of the municipal 
corporation to make the improvement thereunder.33 
If municipal authorities proceed under the provi¬ 
sions of an inoperative statute, the proceedings are 
nevertheless valid if they conform to the require¬ 
ments of an operative statute.34 Where the ex¬ 
pense of the improvement is to be assessed against 
the property, preliminary proceedings maj’ be pre¬ 
scribed differing from those prescribed where the 
entire expense is to be borne by the municipality.35 

The validity^® and constructions^ of statutes of 
this kind follow general rules. Accordingly, such 
statutes should not be subjected to a strained con¬ 
struction,38 but should be liberally construed to the 
end that their purposes may be effected,® 8 especial¬ 
ly in the case of a statute which by 'its own pro¬ 
visions indicates such a construction.**0 Different 
acts, unless repugnant, will be construed together in 
pari materia as providing two forms of preliminary 
proceedings for improvements.^^ 

Applicability of such statutes is a matter of con¬ 
struction, the tendency being, except where there 
is a clear intent to the contrary,^® to construe sep¬ 
arate acts together*® and not to extend the appli¬ 
cation of a statute beyond necessary limits.** Ac¬ 
cordingly particular statutoiy” provisions may not 
apply where the improvement to be made is of a 
temporary nature,*5 or by way of repair as dis¬ 


tinguished from construction,*® or where it is mere¬ 
ly supplemental to the original work of improve¬ 
ment and could have been provided for in the orig¬ 
inal proceeding ;*7 and statutory provisions relat¬ 
ing to the making of improvements of special local 
benefit are not applicable where the improvement 
to be made is one for the benefit of the municipality 
generall}'.*® Provisions of an act relating to pav¬ 
ing*® or improving®® streets do not apply to the 
construction of sewers; nor does an act providing 
for the method of erecting public buildings “and 
making public improvements” apply to the estab¬ 
lishment of streets.®®- 

§ 1089. Petition 

A petition for an improvement may be considered In 
the light of an offer which becomes binding on the accept¬ 
ance of It by the municipal authorities, and under some 
statutory provisions, when properly presented, it may 
have the effect of Imposing on the municipal authorities 
the duty to make the improvement. 

Wliere, as discussed supra § 1067, a petition of 
property owners is a condition precedent to the 
making of an improvement by a municipal corpora¬ 
tion, the petition must be presented to the proper 
authorities,®® or filed in accordance with statutory 
requirements.®® Action on a petition for a partic¬ 
ular kind of improvement is not invalid, although 
taken before the expiration of the time for filing 
such petitions, where no other petition is in fact 
filed.®* 


L.usk V. Boise City. 292 P. 1100. 60 

Idaho 50. 

83. Iowa.—^Slonroe v. Pearson. 157 
N.W. 849, 176 Iowa 283. 

44 C.J. p 229 note 34Vi. 

34. 27.J.—^Van Vorst v. Jersey City, 
27 X.J.Law 493. 

44 O.J. P 229 note 34^. 

35. GaL—Warren Bros. Co. v. Boyle, 
183 P. 706, 42 Cal.App. 246. 

Uethods of procedure grenerally as 
to exercise of power to make Im¬ 
provements see supra 9 1063. 

3& Or.—^Brown v. Silverton. 190 P. 
971, 97 Or. 441. 

44 C.J. p 229 note 36. 

Pzovlslona held valid 

■Ga.—Cicy of Dawson v. Bolton, 143 
S.E. 119. 166 Qa. 232. 

Za .—^Palmer v. Mayor and Board of 
Aldermen of Town of Ponchatoula, 
197 So. 697, 195 La. 997—^Boagnl v. 
Mayor and Board of Aldermen of 
City of Opelousas, 149 6o. 494. 177 
La. 836. 

87. Ean.—^Bentley t. Gunn, 266 P. 28, 
125 Kan. 784. 

Ctanenl statitto hSZd not to repeal 
spaoial act 

Mass.—Cohen v. Prlce^ 173 N’.ES. 690. 
273 Mdss. 303. 


I 38. Tex.—^Booth v. Uvalde Rock As- 
I phalt Co., Clv.App., 296 S.W. 345, 
error refused. 

39. Ariz.—^Mosher v. City of Phoenix, 
263 P. 5. 33 Ariz. 182. 

44 C.J. p 229 note 38. 

4a CaL—Gordon v. Ransome-Crom- 
mey Co., 174 P. 906, 37 GaLApp. 
755. 

41. Ohio.—^Lelpsic v. Wagner, 138 N. 

B. 863, 105 Ohio St. 466. 

44 C.J. p 230 note 40. 

48. CaX—^Barber Asphalt Fav. Co. v. 

Costa, 152 F. 296, 171 CaL 138. 

44 aJ. P 230 note 41. 

43. Neb.—Whltla v. Connor, 208 N. 
W. 670, 114 Neb. 526. 

44 C.J. p 230 note 42. 

44. Wis.—Grant v. Milwaukee, 146 
N.W. 780, 156 Wis. 635. 

44 CJ. p 230 note 43. 

Wlioire oity charter contafais no pro^ 
vlslona relative to procedure govern¬ 
ing street paving, general state pav¬ 
ing law govema—^Bacon v. Wlmmer. 
267 P. 261.130 Ot^. 289. 

6S. Kelk—''WUtla ▼. Connor. 208 IT. 

W. 670, 114 Neb. 626. 

44 OJ. p 230 note 43V&. 
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46. Mo.—Noel V. Lees Summit, 148 
S.W. 194, 166 Mo.App. 114. 

44 ax p 280 note 48%. 

Statute held to apply to repairs 

Kan.—^Bentley v. Gunn, 266 P. 28, 
125 Kan. 784. 

47. Pa.—Jeffreys v. Versailles Bor¬ 
ough, 55 Pa.Super. 85. 

44 C.J. p 230 note 43%. 

48. Tex.—Heldenheimer v. Galves¬ 
ton, 2 Tex.Unrep.Cas. 163. 

49. Kam—^Atchison v. Price, 26 P. 
605, 45 Kan. 296. 

sa Mo.—City of Ferguson, to Use 
of United Const Co. v. Steffen, 
App., 800 S.W. 1089. 

51. Me.—^Baldwin v. Bangor, 86 Ma 
618. 

sa N.T.—^Brodt v. Yonkers. 161 N. 
Y.S. 1023, 175 AlPP^DIv. 455. 

44 C.J. p 238 note 78. 

S3- N.C.—^Brown v. HUlaboro, 117 ft 
E. 41, 185 N.C. 868. 

44 C.J. p 288 note 79. 

54. Neb.—Eddy v. Omaha, 101 N.W. 
26, 102 N.W. 70, 108 N.W. 692, 72 
Neb. 550. 
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The object of the petition is obviously to bring 
the proposed improvement to the attention of the 
common council.^B 

Number of petitions. Petitioners may file several 
petitions for a single improvement, provided in the 
aggregate the number of petitioners is sufficient to 
comply with the statutory requirement.®® 

Operation and effect. While, under some statu¬ 
tory provisions, a proper petition may have the ef¬ 
fect of imposing on the municipality the duty to 
make an improvement,®^ under other provisions the 
municipal authorities to whom the petition is ad¬ 
dressed may refuse to grant the prayer of the pe¬ 
tition where they are of the opinion that the pro¬ 
posed improvement is not in the best interests of the 
municipality.®® A petition may be considered in 
the light of an offer which becomes binding on the 
petitioners on the acceptance of it by the mimicipal 
authorities®® as evidenced by their taking action on 
it,®® and which continues in force until it is either 
so accepted,®^ or the petitioners withdraw their 
consent, as discussed infra § 1091, or discontinue or 
abandon the proceeding, infra § 1125. However, 
where the charter provides that a particular im¬ 
provement is to be made at the expense of the city, 
a property owner signing a petition therefor does 
not thereby incur assessment liability therefor.®® 
Where the conditions imposed by the petition are 
directory merely, they may be disregarded.®® Where 
the petition embodies several improvements, it would 


seem that a portion of the petition may be granted 
and the remaining portion refused,®^ but a petition 
cannot be made the basis for an improvement essen¬ 
tially different from the one requested.®® 

§ 1090. - Requisites and Validity in Gen¬ 

eral 

a. In general 

b. Contents 

a. In General 

Where proceedings for a public Improvement are re¬ 
quired to be originated by a petition, It must conform to 
statutory requirements in form and substance in order to 
confer Jurisdiction on the municipal authorities to make 
the improvement. 

Where proceedings for a public improvement are 
required to be originated by a petition, as discussed 
supra § 1067, the petition must conform to the 
statutory requirements in form and substance in 
order to confer jurisdiction on the municipal au¬ 
thorities to make the improvement;®® and a peti¬ 
tion lacking in essential averments is without le¬ 
gal effect.®^ Where required by statute, the pe¬ 
tition must be in writing,®® and signed by the requi¬ 
site number of qualified petitioners, or by their duly 
authorized agents, as discussed infra § 1091, and 
under some statutes or charters the signatures of 
the petitioners must be verified by the officer des¬ 
ignated,®® although this need not be done unless 
expressly required.*^® The petition must be signed 


65. N.T.—Havermans v. Troy, 60 
How.Fr. 610. 

50. OkL—^Berry v. Stillwater, 158 P- 
870. 49 Okl. 560. 

44 G.J. p 239 note 81. 

Number of petitioners see infxu S 
1091. 

67. Okl.—Liberty Nat. Bank v. Ex¬ 
cise Board of Jefferson County, 52 
P.2d 51,175 Okl. 245—Sevems Pav- 
ingf Co, V. Oklahoma City, 13 P.2d 
94. 158 OkL 182—^Ponca City v. Ed¬ 
wards. 280 P. 445, 138 Okl. 106. 
Oondlttonsl petition 

A petition predicated on condition 
that the munlclpsJ authorities exer¬ 
cise their discretion in a matter lylnfir 
within their power in a particular 
manner may be dlsreararded.—-Wheel¬ 
er V. Muskogee, 151 P. 685, 51 Okl. 
48. 

58L Ga.—<ilty of Dawson v. Bolton, 
148 6.E. 119, 166 Ga. 282. 

CKmuLds for refnsal 
Under a statute in effect so provid¬ 
ing, the municipality is required to 
institute the Improvements petitioned 
for unless the signatures of the sign¬ 
ers are not genuine; the petition 
was prepared by a bidder; the cost 
of the proposed improvements will be 


greater than would be Justified by the 
public necessity; or the cost charge¬ 
able on abutting property will be out 
of proportion to the value of such 
property so as to be injurious to the 
owners who are not signing.—Board 
of Mayor and Aldermen, Town of Er¬ 
win V. Simpson, 8 Tenn.App. 147. 

50. Kkn.—^Barrett v. City of Osawa- 
tomle, 289 P. 970, 131 Ean. 50. 

00. Neb.—Wilkinson v. Lincoln, 181 
N.W. 861, 105 Neb. 752. 

44 CJ. P 239 note 84. 

01. Ohio.—Hay v. Cincinnati, 9 Ohio 
S. & C.P. 128, 6 Ohio N.P. 22. 

44 C-J. p 239 note 85. 

Consent not acted on for five years 
held valid.—^People v, Crowe, 158 N. 
E. 451. 327 Ill. 106. 

08. Mich.—Miller v. City of Detroit, 
221 N.W. 292, 244 Mich. 38. 

03. N.T.—^People v. Rochester, 21 
Barb. 666. 

Wash.—James v. Seattle, 95 P. 273, 
49 Wash. 847. 

04. Mo.—^Marshall v. Rainey. 78 Mo. 
App. 416. 

05. N.Y.—^Lathrop v. Buffalo, 8 Abb. 
Dec. 30. 

44 G.J. p 289 note 90. 
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00. Ean.—^Barrett v. City of Osawar 
tomle, 289 P. 970, 131 Ran. 50. 

44 aj. p 232 note 72. 

Petition hdd snillolant 
Ran.—Barrett v. City of Osawatomle. 
supra. 

Where municipal authorities may 
Initiate the proceedings on their own 
determination, the Insufficiency of the 
petition la not fatal.—Spokane v. Rid- 
path, 132 P. 688, 74 Wash. 4—44 aJ. 
p 233 note 81. 

07. Ran.—Shaffer v. Hutchinson, 186 
P. 750, 106 Ran. 194. 

44 C.J. P 238 note 78. 

68L Ill.—^Merritt v. RewaneCi 51 N.E. 
867, 175 IlL 637. 

Ohio.—Tone v. Columbus, l Ohio Cir. 
CL 305, 1 Ohio Clr.Dec. 168. 
Written consent to Improvement 
hdd unnecessary where not required 
by statute.—Stretch v. Hoboken, 47 
N.J.Law 268—44 CJ. p 237 note 51. 

09. Gal.—O'Connell v. Behan, 124 P. 

1038, 19 CaLApp. llL 
44 C.J. p 237 note 55. 

TO. Or.—Allen v. Portland, 58 P. 609, 
86 Or. 420. 
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unconditionally,and in such a way as fully and 
legally to bind the petitioners.72 The w-ife of an 
owner in fee need not join in signing the petition."^ 
In the absence of a statute to the contrary, the mu¬ 
nicipal authorities may prescribe the form of the 
petition.7^ 

Presumption of sufficiency. An order or ordi¬ 
nance based on a petition will raise a presumption 
that the petition is sufficient/5 and it has been held 
that a petition will be presumed sufficient where it is 
not attacked.7® 

Subsequent validation. It has been held that an 
ordinance void because of an insufficient petition is 
not validated by a subsequent ratification by the 
signers,77 and that a nugatory petition cannot be 
cured b}* an approval of the improvement by popu¬ 
lar vote.7S 

b. Contents 

There must be substantial compliance with require¬ 
ments as to the contents of the petition, and the petition 
must be sufficiently definite to be notice to persons Inter¬ 
ested and to give the municipal authorities Jurisdiction. 

There must be, at least, substantial compliance 
with statutory and charter requirements as to the 
contents of the petition,7® and it has been held that 
the petition must show jurisdictional facts on its 


I face, although the charter or a statute does not in 
I terms so provide,®® The petition must be sufficient- 
1 h- definite to be notice to persons interested,and 
J to give the municipal authorities jurisdiction.®^ 

Description of improzvvienf. Compliance with 
a requirement that the petition shall contain a de¬ 
scription of the proposed improvement is necessa- 
ry.S3 The description must be sufficiently certain 
to apprise the municipal authorities of the character 
■and extent of the improvement contemplated,®® but 
it need not set forth in detail the minor elements 
which will comprise the improvement,®® or the time 
within which the improvement shall be made.®® 

Designation of materials, WTiere the property 
owners are authorized to select the materials for the 
improvement, the selection may be made in the pe¬ 
tition for the improvement,®7 but, where this is 
done, a designation of a patented or monopolized 
material in violation of a statute may render the 
petition void.®® There must be a compliance with 
a statutory requirement that a petition for a street 
improvement shall describe the materials specifical¬ 
ly,®® Unless especially authorized, however, the pe¬ 
titioners cannot determine the material to be used.®® 

Recital of signing and consent. Compliance with 
requirements that the petition shall show on its 
I face that it was signed by the required number of 


71. OkL—’Wheeler v. Muskogee, 151 
P. 635. 51 OkL 48. 

44 <U. p 237 note 57, p 239 note 88 
[a]. 

Bellance cm city's agreomeiit to pay 
Where city brought mandamus pro¬ 
ceeding against railroad to compel 
it to build underpays and proceeding 
resulted In Judgment against railroad 
containing, among other things, 
a^eement on part of city to make 
improvements, railroad could sign pe¬ 
tition for improvements relying on 
performance hy city of agreement to 
pay therefor.—Jones v. City of Dur¬ 
ham, 147 S.E. 824, 197 N.a 127. 

72. Neb^—^Batty v. Hastings, 88 N. 
W. 139, 63 Neb. 26. 

Agreement to improvement; xefnsal 
to sign 

A person or corporation agreeing 
to the Improvement but refusing to 
sign a petition therefor cannot be in¬ 
cluded among the signers of the pe¬ 
tition.—Elizabethtown v. Purcell, 293 
S.W. 1096, 219 Ky. 554. 

73. Neh.—Morse v. Omaha^ 93 N.W. 

734, 67 Neb. 426. I 

TA N.T.—^People v. Buffalo Board of 
Assessors, 109 N.Y.fi. 991. affirmed I 
111 N.T.a 924, 127 AppJ>lv. 851. 

7Sb Ohia—Corpus Auds cited in j 
Vlnewood Realty Co. v. Village of I 
Willowidk, 45 N.E.2d 148, 150. 70 I 
Ohio App. 74. 


Wash—Corpus Juris oited in Elston 
V. King County, 84 P.2d 906, 908, 
178 Wash. 210. 

44 C.J. p 233 note 77. 

73. Ohio.—Lewellyn ▼. Village of 
South Zanesville, 183 N.E. 306, 43 
Ohio App. 385. 

77. Ill.—^Merritt v. Hewanee, 51 N.E. 
867, 175 Ill. 637. 

7a Ill.—^People ▼. Stumpf, 113 N.B. 
994, 275 IlL 81. 

79. Ark.—^Baird v. Morrilton St Pav. 
Impr. Dlst. No. 1, 229 S.W. 712, 148 
Ark. 246. 

80. Mich.—Nichols V. Tallmadge, 
245 N.W. 521. 260 Mich. 576. 

81. Ark.—Eempner v. Sanders, 244 
S.W. 356. 155 Ark. 321. 

44 C.J. p 236 note 31. 

88. K a n .—Kansas City v. Breyfogle, 
53 P. 508. 8 KanAipp. 276. 

44 CJ. p 236 note 32. 

8a HL—People v. Stumpf, 113 K.B. 

994, 275 IlL 81. 

44 C.J. p 236 note 35. 

84i N.J.—Cronin v. Jersey City, 38 
N. J.Daw 410. 

44 aJ. p 236 note 36. 

8a Ark.—Baird v. Morrilton St Pav. 
Impr- Dist No. 1, 229 S-W. 712, 148 
Ark. 246. 

44 aJ. P 236 note 87. 
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8a Ohio.—^Hay v. dnclnnati, 9 Ohio 
S. A C.P. 128, 6 Ohio N.P. 23. 

87. Ark.—^Balrd v. Morrilton St Pav. 
Impr. Dlst No. 1. 229 S.W. 712, 148 
Ark. 246. 

44 aj. p 237 note 41. 

Right of property owners to select 
materials see supra | 1079. 

If petitioners desire to limit the 
powers of the municipal authorities 
as to the materials to be used, they 
should do so by specifying with par¬ 
ticularity in the petition the kind of 
materials to be used.—Thacker v. 
Paving Imp. Dlst. No. 6 of Mena^ 81 
S.W.2d 768. 182 Ark. 868. 

sa Kan.—National Surety Co. v. 
Kansas City Hydraulic Press Brick 
Co., 84 P. 1084, 78 Kan. 19<6. 

N.T.—fimith v. Syracuse Impr. CO., 
55 N:E. 1077, 161 N.T. 484. 
Designation of patented or monopol¬ 
ized material: 

Generally see supra 8 1079. 

In contract see Infta S 1149. 

In ordinance see InfTa 8 1111. 

89. Colo.—Rhodes v. Denver Board 
of Public Works. 49 P. 430, 10 Colo. 
App. 99. 

44 CJ. P 387 note 44. . 

9a Pa.—^TerwUliger v. Pittston, 9 
Kulp 517. 

44 CLJ. P 237 note 45. 
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persons,and that they consent to the making of 
the improvement and assessments therefor,has 
been held necessary in order to authorize the im¬ 
provement and fully and legally bind the petition¬ 
ers ; but, in the absence of an express requirement, 
this is not necessary.®® 

§ 1091. -Qualification, Number, and 

Withdrawal of Petitioners 

a. Qualification 

b. Number 

c. Withdrawal 

a. QnalificatiozL 

(1) In general 

(2) What constitutes ownership 

(3) Signature by agent 

(1) In General 

The petitioners for an Improvement must possess the 
qualifications prescribed by statute or the municipal 
charter. 

The petitioners must possess the qualifications 
prescribed by statute or the municipal charter,®^ 
and it has been held that their qualifications must 
appear on the face of the petition.®"® Under some 
statutes, a petition for a public improvement may 
be made by citizens of the municipality without re¬ 
gard to the location of the proposed improvement;®® 
but as a general rule only those whose property will 
be directly affected by the making of the improve¬ 


ment have the right to sign the petition,®7 since 
the right is ordinarily limited to those whose prop¬ 
erty abuts on the line of the improvement,®® al¬ 
though it is sometimes extended to adjoining prop- 
erty holders.®® In any event, the interest of the 
property holder must generally amount to owTier- 
ship,i and the property owned must be taxable prop¬ 
erty.® It has been held that, where the petition 
contains the required number of signatures, the 
fact that some of the signatures must be discarded 
for want of qualification does not affect the va¬ 
lidity of the petition.® 

Residence in the district where the improvement 
is to be made^ or residence in the municipality* 
may be a prerequisite to the right to petition. 

Duration of ownership. It has been held that 
the signers of the petition must be owners at the 
time of passage of the ordinance.® 

(2) WTiat Constitutes Ownership 

The ownership required by the statutes as a qualifica¬ 
tion essential to the right to petition is generaily held to 
be an ownership of the legal title, and the ownership of 
an unlimited estate In fee. 

The o\vnership required by the statutes as a qual¬ 
ification essential to the right to petition is gen¬ 
erally held to be an ownership of the legal title,^ 
and the ownership of an unlimited estate in fee;® 
and a person who has but a partial ownership in 
the property may not sign for the share of anoth¬ 
er,® unless he has been specially authorized to sign 


91. Vt.—^Kent V. Snoaburgr Falla, 44 
A. 343. 71 Vt. 266. 

44 C J. p 237 note 47. 

92. Ark.—^Mustin v. Brain, 204 S. 
W. 621, 136 Ark. 98. 

44 C.J. p 237 note 48. 

93. Okl.—Ramsey y. Crenshaw, 260 
P. 1030, 120 Okl. 193. 

44 C.J. p 237 note 49. 

9^ Mich.—Nichols v. Tallmadae, 
245 N.W. 621. 260 Mich. 676. 

9B. Mich.—^Nichols v. Tallmadge, 
supra. 

9& N.M.—^Palmer v. Farmington, 
179 P. 227, 26 N.M. 146. 

44 C.J. p 233 note 84. 

97. Mich.—^Nichols v. Tallmadge, 
245 N.W. 621, 260 Mich. 576. 

44 C.J. p 233 note 85. 

9a N.C.—Tarboro v. Forbes, 116 S. 

F. 81, 185 N.a 59. 

44 C.J. p 233 note 86. 

Zmproveusat not Ibnltad to partloa- 
lar street 

Under a statute providing that, 
whenever the owners of a certain 
proportion of the property abutting 
on any street shall petition for any 
local improvement thexiqon^ the city 
63 C.J.S.—47 


authorities shall take certain steps, 
It has been held that the word 
“thereon" as used In the statute does 
not restrict property owners to peti¬ 
tion for improvement on particular 
street on which property abuts, since 
such construction would deprive 
property owners of any local Im¬ 
provement, sueh as a sewer, where 
It Is necessary to build beyond the 
street in order to have an adequate 
outlet for such sewer for sanitary 
purposes.—^People ez rel. Hirsch ▼- 
Village of MUlstadt, 254 IlLApp. 39. 
99. Ark.—Little Rock v. Katzen- 
steln, 12 S.W. 198, 52 Ark. 107. 

44 C.J. p 233 note 87. 

1. Ark.—Colquitt v. Stevens, 168 

S.W. 1141, 111 Ark. 314. 

44 C.J. p 233 note 88. 

2. Idaho.—McQueen v. Moscow, 162 
P. 799, 28 Idaho 146. 

44 C.J. p 234 note 89. 

3i Ark.—^Deane v. Moore, 166 S.W. 

639, 112 Ark. 264. 

44 C.J. p 233 note 83. 

4, Kan.—Klmmerle v. Topeka, 128 
P. 367, 88 Kan. 370, 43 L.RJL.N.S., 
272. 

44 C.J. p 284 note 90. 
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6. Idaho.—McQueen v. Moscow, 152 
P. 799, 28 Idaho 146. 

44 C.J. p 234 note 91. 

6. Ohio.—^Tone v. Columbus, 1 Ohio 
Cir.Ct. 305, 1 Ohio Clr.Dec. 168. 

44 C.J. p 234 note 92. 

7. Neb.—S. D. Mercer Co. v. Omaha, 
112 N.W. 617, 79 Neb. 284. 

44 C.J. p 234 note 96. 

& Ark.—Smith v. Texarkana Impr. 
Dlst No. 14, 166 S.W. 456. 108 
Ark. 141, 44 L.R.A..N.S., 696. 

44 C.J. p 284 notes 96, 97. 

9ii Ga.—^Fallls v. City of Nashville, 
190 S.E. 557, 184 Ga. 65. 

44 C.J. p 234 note 98. 

Joint oxmezshlp 

(1) Joint tenant cannot bind his 
cotenant by his signature, unless ex¬ 
pressly authorized to do so.—Audl- 
tor-Gen. v. Fisher, 47 N.W. 674, 84 
Mich. 128. 

(2) Signature of only one of two 
Joint owners of property to required 
petition for ^improvement has been 
held insufficient—Long v. City of 
Monroe, 261 N.W. 582, 265 Mich. 
425. 

Hblders of nndlvldad interest held 
required to sign as separate owners. 
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for the share of another, as discussed infra sub¬ 
division a (3) of this section. Thus, it has been 
held that a life tenant,or the holder of a lease¬ 
hold interest,cannot sign as owner. However, 
the strict rule is not always followed, and it has 
been held that a mortgagor, even in a jurisdiction 
w^here a mortgage is deemed to vest legal title in 
the mortgagee, is qualified to sign a petition as own¬ 
er as long as he retains a right to redeem,13 as is 
a purchaser in possession who has done everything 
he is required to do, even though he has not yet 
received the deed,i^ and a life tenant,i5 or a ten¬ 
ant for years with a privilege of purchasei^ or 
with a lease renewable forever;!^ and executors 
and trustees, who were given complete management 
and control of the estate during the lifetime of a 
designated individual, have been held to have suffi¬ 
cient interest to sign the petition as owners within 
the meaning of the statute.l® 

Generally, oumership of land may be determined 
by record title,i® especially where it is so provided 
by statute.-^ Such a statute has been construed 
as applying, however, only to those titles that are 
subject to record and not to lands, title to which 
is held by inheritance or under will.^i 


(3) Signature by Agent 

The signature to a petition may be by a duly author. 
Ired agent of a qualified petitioner. 

The signature to a petition may be by an agent 
of the qualified petxtioner,^^ but a signature by an 
attorney acting in behalf of a group of petitioners 
! is not the equivalent of the required number of in- 
: dividual signatures;”® and an unauthorized signa- 
■ ture by one assuming to act as agent is invalid.®^ 
In computing the requisite number of petitioners 
. it is not proper to count the property of a church 
whose member signed the petition,®5 or whose chair¬ 
man of the board of deacons signed the petition, 
agreeing orall}- to pay the assessment,®® or whose 
officer without authority signed the petition 
or the property of a wufe®® or sister®® of one who 
signed his own name to the petition without au- 
j thority to bind the wife or sister. 

! Signature of a corporation must be by its duly 
! authorized officers;®® but an unauthorized sign¬ 
ing may be ratified by the corporation.®^ 

Signatures by both husband a/nd wife are not nec¬ 
essary, it has been held, where they own communi¬ 
ty property, or where the property is the separate 


—City of ■Winston-Salem v. Coble, 
136 S.E. 123, 192 N.C. 776. 

10. Ark.—Ahem v. Texarkana Impr. 
Dlst. Xo. 3, 61 S.W. 575, 69 Ark. 
68 . 

Md.—^Baltimore v. Boyd, 20 A. 1028, 
64 Sid. 10. 

44 C.J. p 234 note 97 [a]. 

11. Ark.—Smith v. Texarkana Impr. 
DlsL No. 14. 156 S.W. 455, 108 Ark. 
141, 44 LuR.A,X.S., 696. 

Where both lessor and lessee 
aifnied petition for Improvements, it 
was no objection that property was 
under lease.—Holt v. Rinsr, 9 S.W.2d 
43, 177 Ark. 762. 

12. Or.—Allen v. Portland, 58 P. 
509, 35 Or. 420. 

44 C.J. p 201 note 28 [b], p 234 note 

1 . 

13L Ark.—Holt v. Rlng^, 9 S.W.2d 43, 
177 Ark. 763—^Ahem y. Texarkana 
Impr. Dlst. No. 8. 61 S.W. 575. 69 
Ark. 68. 

14. Ark.—Ahem y, Texarkana Impr. 

Dlst. Na 3, supra. 

44 CLJ. p 284 note 2. 
ffflgnatnre of Joint puroSiassr 
Where at time of signing pur¬ 
chaser was In possesstpn and had 
made down payment and a deed had; 
been made out to him and left with 
third person and before delivery of 
deed It was altered by Inserting name 
of another as Joint grantee with a 
right of survivorship, it was held 


that the petition did not bear a valid 
signature.—^Long v. City of Monroe, 
251 N.W. 582, 265 Mich. 435. 

15. Ohio.—^Herman v. Columbus, 8 
Ohio N.P.,N.S.. 216. 

IS. Ohio.—Clemmer v. Cincinnati, 28 
Ohio Cir.CL 89. 

17. Ohio.—St. Bernard v. Kemper, 
54 N.E. 267. 60 Ohio SL 244, 45 
L..R.A 662. 

44 C.J. p 235 note 5. 

18L Neb.—^Portsmouth Sav. Bank v. 

Omaha 93 N.W. 231, 67 Neb. 50. 

44 C.J. p 235 note 6. 

19. U.S.—City of Orangeburg v. 
Southern Ry. Co., D.C.S.C., 55 F. 
Supp. 171, reversed on other 
grounds, G.C.A., 145 F.2d 725, cer¬ 
tiorari denied 65 S.Ct. 866, 824 U.S. 
860, 89 L.Ed. 1417. 

80. Ark.—-Holt V. Ring, 9 S.W.2d 
48, 177 Ark. 76^—Smith v. Cellar 
ban, 1 S.W.2d 82, 175 Ark. 974— 
Malvern v. Nunn, 192 S.W. 909, 
127 Ark. 418. 

Any person who earamlnes ths reo- 
ozds can testify as to facts shown 
thereby, the clerk of the recorder’s 
office not bemg the only person com¬ 
petent to testify.—^Holt v. Ring, 9 
S.W.2d 43, 177 Ark. 762. 

81. Ark.—^Malvern v. Nunn, 192 S. 
W. 909. 127 Ark. 418. 

82. Okl.—City of Altus v. Bates, 281 

P. 138. 138 Okl. 291. { 

44 C.J. p 237 note 61. ^ 
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23. Ill.—People V. Stumpf, 118 N.R 
994. 275 Ill. 81. 

24h Mich.—Long v. City of Monroe, 
251 N.W. 582, 265 Mich. 425. 

44 C.J. p 288 note 68. 

Power of attorney to sell or to 
lease lands and execute necessary 
instruments did not authorize attor¬ 
ney in fact to sign petition for local 
Improvements.—Long v. City of Mon¬ 
roe, supra. 

85. Ky.—Elizabethtown v. Purcell, 
298 S.W. 1096, 219 Ky. 554. 

2ft Ky.—Elizabethtown v. Purcell, 
supra. 

27. Ky.—^Elizabethtown v. Purcell, 
supra. 

2ft Ky.—Elizabethtown v. Purcell, 
supra. 

89. Ky.—Elizabethtown ▼. Purcell, 
supra. 

Sft Mo.—Pasche v. South St Joseph 
Town Ca, 161 S.W. 822, 174 Ma 
App. 614. 

44 C.J. p 238 note 70. 

Generil manager was held au¬ 
thorized to sign petition.—City of Al¬ 
tus v. Bates, 281 P. 138, 188 Okl. 
291. 

31. Mo.—^Pasche V. South St Joseph 
Town Co., 161 S.W. 322, 174 Mo. 
App. 614. 

N.J.—Day v. Falrvlew, 42 A. 678, 62 
N.J.Law 621. 
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estate of one of them and homestead has been filed 

thereon.32 

Evidence of authority. In the absence of a stat¬ 
ute otherwise expressly providing, the power of 
attorney to sign the petition need not be in writ¬ 
ing,®® nor need it appear in the body of the peti¬ 
tion,®4 although it has been held that the fact 
that the signature was as agent must be indicated 
on the face of the petition.®® 

Ratification, An unauthorized signature may be 
validated by ratification,®® but this cannot be done 
after passage of the improvement ordinance,®^ 
and it has been held that a ratification is effective 
only where the petition is signed by one professedly 
acting as agent of the owner of the property.®® 

b. Number 

The number of petitioners necessary to authorize an 
Improvement Is fixed by the charter or statute, and a fail¬ 
ure of the required number to sign Invalidates the pro¬ 
ceeding. 

The number of petitioners necessary to author¬ 


ize an improvement is fixed by the charter or stat¬ 
ute under which the proceedings are had, and a 
failure of the required number to sign invalidates 
the proceeding.®® Where the right to petition does 
not depend on the location of the improvement, 
a fixed number of persons is generally specified by 
the statute as the number required to sign the 
petition.^® Where the right to petition is limited 
to property owners wdthin the district to be im¬ 
proved or those whose property abuts or adjoins 
the improvement, the number is generally specified 
in terms of a designated proportion of the total 
number of qualified persons,or the owners of a 
designated proportion of the property within the 
district or abutting or adjoining the improvement,^® 
and, sometimes, under some provisions, a given pro¬ 
portion in numbers as well as in amount is re¬ 
quired.^® As a general rule the required propor¬ 
tion is at least a majority,but under some pro¬ 
visions a smaller proportion is sufficient.^® The sig¬ 
natures on an abandoned petition cannot be used 
so as to make up the required number of signa- 


32 . Idaho.—^McQueen v. Moscow, 152 
P. 799, 28 Idaho 146. 

44 C.J. P 288 note 72. 

33. Ark.—^Tez&Lrkana Impr. Diet. No. 
6 V. Offenhauser, 105 S.W. 265, 84 
Ark. 257. 

44 C.J. p 288 note 78. 

3L Okl.—City of Altus v. Bates, 
281 P. 188, 188 Okl. 291. 

36. Pa.—California Borough v. Po¬ 
well, 50 Pa.Super. 521. 

44 C.J. p 238 note 76. 

36. Mo.—^Pasche v. South St. Joseph 
Town Co., 161 S.W. 822, 174 Mo. 
App. 614. 

44 C.J. p 238 note 76. 

37. Ark.—^Lipscomb v. Blanz, 258 S. 
W. 624, 163 Ark. 1—Lewis v. For¬ 
rest City Special Impr. Dlst, 246 
S.W. 867, 156 Ark. 356. 

m.—^Merritt v. Kewanee, 51 N.IL 
867. 176 IlL 587. 

3a Ill.—Merritt v. Eewanee, 51 N. 

B. 867, 175 IlL 637. 

44 C.J. p 288 note 77 £a]. 

39. Mich.—^Macomb Bldff. Ca v. 
Clinton Tp., 16 N.W.2d 141, 809 
Mich. 236 —hong v. City of Monroe, 
261 N.W. 582, 265 Mich. 425. 
Minn.—Flynn v. City of Worthlnff- 
ton, 224 N.W. 254, 177 Minn. 28. 
N.C,—City of Winston-Salem v. 

Coble, 186 S.BL 128, 192 N.a 776. 

44 C.J. p 194 note 65 [c], p 236 note 

8 . 

Oontzaot In petition 
If an Improvement Is not properly 
authorized because of a failure to ob¬ 
tain the proper number of signatures, 
a contract In the petition by which 
the signers agreed to indencmlfy the 


city from losses because of non- 
signers does not Impose liability on 
the abutting and signing property 
owners.—Ooodall v. Cincinnati, 8 
Ohio S. & C.P. 528, 5 Ohio N.P. 428. 

The stLffloieney of petition may be 
detozmlned by the municipal legis¬ 
lative body if, and only If, it is 
signed by the required number of 
petitioners.—Simmons v. Fessenden, 
149 So. 21, 111 Fla. 88, 95 A.L.R. 112. 

4a N.M.—^Palmer v. Farmington, 
179 P. 227, 25 N.M. 145. 

44 C.J. p 286 note 11. 

41. Kan.—^Anthony Booster Club v. 
Jennmga, 180 P. 762, 104 Kan. 821. 

44 C.J. p 236 note 14. 

42. Fla.—Simmons v. Fessenden, 149 
So. 31, 111 Fla. 83, 95 AL.R. 112. 

Ill.—^People ez rel. Hlrsch v. Village 
of Millstadt, 254 IlLApp. 89. 
Mich.—^Macomb Bldg. Co. v. Clinton 
Tp., 15 N.W.2d 141, 809 Mich. 286. 
Mmn.—^Flynn v. City of Worthington, 
224 N.W. 254, 177 Minn. 28. 

44 C.J. p 236 note 15. 

Proportion based on value of prop, 
erty 

(1) Under some provisions the 
number of persons required to sign 
the petition Is baaed on a designated 
proportion In value of the property. 
—Clarendon Impr. BlsL No. 1 v. St. 
Louis Southwestern R. Co., 139 S.W. 
808, 99 Ark. 508—Smith v. Callahan, 
1 S.W.2d 82, 175 Ark. 974—Dunbar 
V. Street Improvement DlsL No. 1 
of Dardanelle, 290 S.W. 372, 172 Ark. 
656—44 C.J. p 285 note 16. 

(2) Under suOh provision, an as¬ 
sessment roll which complies sub¬ 
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stantially with the requirements of 
law has been held essential to a 
proper determination of value, but It 
has been held that the extension of 
nontazable property and Its value on 
the regular assessment roll. Instead 
of filing a separate list of nontaxable 
property, as provided by law, consti¬ 
tutes a mere Irregularity not affect¬ 
ing the validity of an improvement 
petition—^Dunbar v. Street Improve¬ 
ment Dlst. No. 1 of Dardai/elle. su¬ 
pra. 

(8) Where the value is based on 
the total value o1^ the property with¬ 
in the improvement district and the 
property owners in forming an im¬ 
provement district may fix the 
boundaries and the boundary line 
may divide lots, in determining 
whether the petitioners have the re¬ 
quired proportion in value, it has 
been held that the value of a lot so 
divided cannot be considered.—^Holt 
V. Ring, 9 S.W.2d 48, 177 Ark. 762. 

43L La.—^Boagnl v. Mayor and Board 
of Aldermen of City of Opelousas, 
149 So. 494, 177 La. 835. 

N.C.—Jones v. City of Durham, 147 
S.E. 824, 197 N.C. 127—City of 
Winston-Salem v. Coble, 186 S.B. 
123, 192 N.a 776. 

44 OJ. p 286 note 17. 

44h Fla.—Simmons v. Fessenden, 149 
So. 21, 111 Fla. 83. 95 A.L.R. 112. 
N.C.—City of Winston-Salem ▼. 

Coble. 186 8.B. 123, 192 N.a 776. 
44 aj. p 286 note 18. 

45. Minn.—^Flynn v. City of Wor¬ 
thington, 224 N.W. 254, 177 Minn. 
28. 

44 OJ. p 286 note 19. 
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tures.^® WTiere a conveyance has been merely nom¬ 
inal for the purpose of throwing protesting property 
owners into the minority, it has been held that it 
is not proper to count the signatures of such nom¬ 
inal grantees.^7 Both husband and wife may be 
counted as petitioners where each owns separate 
property;*® but it has been held that, where the}' 
own community property and both sign, they should 
be counted as one owmer.*® However, under a 
statute in effect so providing, in computing the req¬ 
uisite number of petitioners, it has been held that 
the ottTiers of an undivided interest in a parcel of 1 
land should be counted separately and not as a 
group.®0 Joint owners who also own property in¬ 
dividually within a proposed improvement district 
should each be counted but once on the petition 
signed by them.®^ Laches in placing a name on a 
petition may prevent its being counted.®® 

c. Withdrawal 

The signers of sn Improvement petition have been 
held to be free to withdraw their names up to the time 
when the municipal corporation has acted on it, unless It 
is otherwise provided by statute. 


In accordance with the theory that a petition is 
analogous to an offer to a contract, as discussed 
supra § 10S9, it has been held that the signers are 
free to withdraw their names up to the time when 
the municipal corporation has acted on it,®® un¬ 
less the statute otherwise expressly provides;®* 
but after that time an attempt of a petitioner to 
w'ithdraw his consent is unavailing.®® 

§ 1092. Preliminary Resolution or Ordinance 

Where charter or statutory provisions require a pre¬ 
liminary resolution or ordinance of Intention or necessity, 
failure to comply with such provisions will generally de¬ 
prive the municipal authorities of Jurisdiction to make 
the improvement. 

In the absence of a charter or statutory provi¬ 
sion otherwise providing, no preliminary resolu¬ 
tion or ordinance of intention or necessity is nec¬ 
essary.®® Frequently, however, charter or statutory 
provisions require such a resolution or ordinance,®7 
and failure to comply with such provisions will gen¬ 
erally deprive the municipal authorities of j’uris- 
diction to make the improvement,®® unless the im¬ 
provement is of a kind clearly excepted from their 


46. Ill.—Vennum v. Milford, 66 N.S. 
1040. 202 Ill. 423. 

44 CJ. p 236 note 28. p 239 note 83. 

47. Mo.—^Forbls v. Bradbuir, 58 Mo. 
App. 506. 

48. Idaho.—^McQueen v. Moscow, 162 
P. 799, 28 Idaho 146. 

49. Idaho.—^McQueen v. Moscow, su¬ 
pra. 

50. X.C.—City of Winston-Salem v. 
Coble. 136 S.EL 123. 192 X.C. 776. 

51. Idaho.—McQueen v. Moscow, 152 
P. 799, 28 Idaho 146. 

52. Idaho.—^McQueen v. Moscow, su¬ 
pra. 

44 C.J. p 236 note 28. 

53. Idaho.—^McQueen v. Moscow, 152 
P. 799. 28 Idaho 146. 

44 C.J. p 289 note 92. 

54k X.Y.—Smith v. Syracuse. 44 N.Y. 
S. 852. 17 App.Dlv. 63, reversed 
on other grounds 65 X.EI. 1077, 161 
X.Y. 484. 

44 CJ*. p 289 note 93. 

55. Neb.—Wilkinson v. Lincoln, 181 
N.W. 861, 105 Neb. 752, 753. 

44 C-J. p 239 note 94. 

After petitloiL has heen filed with 
the clerk of the council and action 
has been taken thereon, property 
owner cannot withdraw name.—City 
of Dawson v. Bolton, 148 S.EL 119. 
166 Ga. 232. 

56. Ely.—^Ruby v. MadisonvUle, 247 
S.W. 364. 197 Ky. 626. 

Mich.—Reliance Automobile & Sup¬ 
ply Co. V. City of Jackson, 221 N. 
W. 290, 244 Mich. 232. I 


I Mo.—^Dickey v. City of Poplar Bluff, 
App., 188 S.W.2d 672—City of 
Houston, ex rel. and to Use of 
Lee V. Kelly, App., 105 S.W.2d 68. 
Neb.—Burrows v. Keebaugh, 231 N. 

W. 761, 120 Neb. 186. 

N.D.—^Deuchscher v. City of James¬ 
town, 237 N.W. 814, 61 N.D. 814. 

57. n.S.—Collins v. City of Phoenix, 
C.C.A.Ariz., 54 F.2d 770. 

Cal.—Cottle V. City of Los Angeles, 
53 P.2d 361, 5 Cal.2d 140. 

W.VflL—George v. City of Wellsburg, 
163 S.E. 481, 111 W.Va. 679. 

44 CJ. p 240 note 96. 

Board of local Impiovsmaats is 
without authority to adopt ordinance 
which Is necessai^ for special as¬ 
sessment proceeding.—Gray v. W. A. 
Black Co., 170 N.E. 718, 338 lU. 488. 

!Chc purpose of resolutton stating 
necessity for municipal improvement 
is not to give notice that legislative 
body thinlcs work necessary, but to 
give notice to interested property 
owners that work Is to be done In 
order that they may protest if they 
desire.—City of Holla, to Use of 
Schulz. V. Studley, Mo.App., 120 S.W. 
2d 185-^4 C.J. p 243 note 30 [a]. 
Bcsolutlon oonstitiitas **fizst meas¬ 
ure^' 

Ohio.—James v. Ketterer, 180 NJS. 
704, 125 Ohio St. 165. 

Frooocdiiig by rcsoZntloii, ratliar 
thaa ozdlaaaoc, held authorized.— 
Blahe v. Eureka, 258 P. 945, 201 Cal. 
643. 

58L Cal.—^Hansen ▼. City of Santa 
Rosa, 270 P. 268, 93 Cal.App. 728, 
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rehearing denied 270 P. 1009, 93 
CalJLpp. 728. 

Mich.—Reliance Automobile & Sup¬ 
ply Co. V. City of Jackson. 221 
N.W. 290, 244 Mich. 232. 

Ohio.—Welker v. Potter, 18 Ohio St 
85—^Riesenberg v. City of Cincin¬ 
nati. 32 Ohio N.P.,N.S.. 24, affirmed 
8 N.E.2d 922. 53 Ohio App. 455. 
Okl.—^Whlte V. Buzan. 267 P. 249, 
180 Okl. 267. 

44 C.J. p 240 note 99. 

Statute merely directory 
Under a statute providing for the 
I passage and publication of a resolu¬ 
tion of necessity before ordering an 
Improvement and prescribing the 
procedure for filing protests and 
farther providing that. If a protest 
is filed, the improvement shall not 
be made unless the ordinance there¬ 
for IS passed by a two-thirds vote, 
it hcM been held tliat failure to adopt 
a resolution of necessity will not In¬ 
validate an improvement ordinance 
passed by a two-thirds vote, since 
the statutes directing the mode of 
procedure by public officers are re¬ 
garded as directory, unless the dis¬ 
regard of them Injuriously affects the 
rights of Interested persons.—Walt 
V. Southern Oil, etc., Co., 278 S.W. 
478, 209 Ky. 682—44' C.J. p 242 note 
23 [a]. 

Obsolesoenoa 

Resolution for necessity of im¬ 
provement, enacted some eighteen 
months prior to ordinances decreeing 
Improvements, was not obsolete.— 
Board of Councilmen of City of 
Frankfort v. Jlllson, 7 S.W.2d 859, 
225 Ky. 61. 
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operation,^ ^ or the municipality is of a class except¬ 
ed from their operation.®® Conversely, passage of 
such ordinance or resolution and the publication of 
notice thereof, as required by law, confer jurisdic¬ 
tion on the city authorities to proceed with the im¬ 
provement.®^ A provision making such resolution 
or ordinance a prerequisite to a valid assessment 
does not render such resolution or ordinance a con¬ 
dition precedent to the issuance of municipal bonds 
to pay for the improvement.®^ Where no prelimi¬ 
nary resolution or ordinance is necessarj', the fact 
that a city adopts and publishes such resolution will 
not affect the validity of an ordinance, subsequent¬ 
ly enacted, requiring the work to be done.®® 

Form of resohition. A resolution of intention or 
necessity is not required to contain the formalities 
of an ordinance, and no set form or arrangement of 
words is essential to such resolution as long as it 
may be fairly found from the language used that 
there has been an actual expression of the will or 
mind of the municipal legislative body.®*^ 

Matters preliminary to resolution. A general or¬ 
dinance providing for the enactment of an introduc¬ 
tory resolution, termed a “resolution of expediency,” 
prior to the passage of the resolution of intention, 
has been held to be directory merely and not to im¬ 
pose a jurisdictional requirement on the municipal 
authorities,®® and it has been held that statutes im¬ 
posing certain requirements preliminary to resolu¬ 
tion of necessity are not required to be given con¬ 


sideration by the city council where, although en¬ 
acted, they were not effective under the constitu¬ 
tion at the time the resolutions were introduced.®® 
A legislative body prior to taking action on a reso¬ 
lution of intention may receive petitions or remon¬ 
strances from some or all citizens to be affected 
thereby \rithout affecting the validity of subsequent 
proceedings.®" 

Resolution need not be adopted independently 
but may be adopted with other provisions pertain¬ 
ing to the same subject matter.®* Any agreement 
or understanding between the city council and any 
property owner as to the cost of the improvement 
is void and does not affect the validity of the ac¬ 
tion of the city council in adopting a resolution of 
intention.®* 

Enactment. The rules relating to the enactment 
of municipal regulations generally', as discussed su¬ 
pra §§ 416-420, are ordinarily applicable proprio 
vigore to the enactment of the ordinance or reso¬ 
lution of intention,"® but statutory requirements 
relating specially to the enactment of regulations 
of a permanent nature have been held to be inap¬ 
plicable to an ordinance or resolution of intention,^! 
as are those relating specially to the enactment of 
the ordinance or resolution ordering the work.^* 

Waiver of defects. Defects or irregularities in 
the resolution of necessity may be of a type that 
are waived by the property owners affected unless 
they object or protest within a specified time.^* 


69. N.D.—^Deuchscher v. City of 
Jamestown. 287 N.W. 814, 61 N.D. 
814. 

44 C.J. p 240 note 98. 

Smprovemaiit paid for from gmieral 
fOBOB 

Iowa.—^Dunn v. Sioux City, 221 N.W. 
571, 206 Iowa 908. 

60. Ky.—^Hoerth v. City of Sturals. 
299 S.W. 1074. 221 Ky. 885. 

61. Cal.—Donovan v. City of Los 
Angeles, 288 P. 1088, 209 Cal. 652. 

Okl.—Baldwin v. City of Lawton, 185 
P.2d 699, 198 Okl. 685. 

Wliera tha rasolutloB is in proper 
form and is publlsked and posted as 
required by law. Jurisdiction at¬ 
taches.—Woodlll V. City of Glendale, 
282 P. 797, 208 Cal. 564, followed In 
McNaughton v. City of Glendale, 282, 
P. 797, 208 Cal. 786. Peters v. City of 
Glendale, 282 P. 798, 208 Cal. 787, 
Schiller v. City of Glendale, 282 P. 
798, 208 Cal. 788. Schiller v. City of 
Glendale, 283 P. 798, 208 Cal. 789, i 
Cryderman v. City of Glendale, 282 
P. 799, 208 Cal. 790, Crawford v. City 
of Glendale, 282 P. 799, 208 Cal. 791 


and Mathias v. City of Glendale, 282 
P. 799, 208 Cal. 792. 

Besolutloii defective iai detail held 
to confer Jurisdiction.—Fitzsunmons 

V. Rauch, 159 P.3d 264, 195 Okl. 529— 
Roberts v. City of Sapulpa, 242 P. 
558, 115 Okl. 243. 

62. Mich.—^Naegely v. Saginaw, 60 
N.W. 46. 101 Mich. 682. 

63- Ky.—^Hoerth v. City of Sturgis, 
299 S.W. 1074, 221 Ky. 835. 
Besolutloa allegedly iBBnillcieiLt 
Ordmance wsb held not invalid be¬ 
cause resolution of necessity for Im¬ 
provements was allegedly insufficient 
where statute did not require resolu¬ 
tion declaring It necessary to make 
improvement, and fact that such 
resolution was passed and published 
did not militate against legislative 
body.—City of Houston, ex rel. and 
to Use of Lee, v. Kelly, MoA.pp., 
106 S.W.2d 63. 

6i. Miss.—New Orleans & N. EL R. 
Co. V. City of Picayune, 145 So. 
101, 164 Miss. 787. 

W. Va.—George v. City of Wellsburg; 
168 S.K 481, 111 W.Ya. 679. 

Contents see Infira 5 1098. I 
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Besolntioii hAd resolatloxL of Inteo- 
tlOB 

U.S.—Collins V. City of Phoenix, C.C. 

A.Ariz., 64 P.2d 770. 

65. Cal.—Elaton v. Hanlon, 227 P. 

484, 193 Cal. 715, 717. 

44 C.J. p 240 note 1. 

ee. Iowa.—Butters v. Des Moines, 
209 N.W. 401, 202 Iowa 30. 

07- Cal.—Gray v. City of Los An¬ 
geles, 288 P. 678. 209 CaL 502. 

68. Iowa—Meader v. Sibley, 183 N. 
W. 610, 191 Iowa 1139. 

69. Cal.—^Blake v. City of Eureka, 
258 P. 945, 201 Cal. 648. 

70. Neb.—^Nelson v. South Omaha, 
121 N.W. 453, 84 Neb. 434. 

44 C.J. P 245 note 46. 

7L Ohio.—^Uplngton v. Ovlatt, 24 
Ohio St. 232—^Elyria Gas, etc., Co. 
V. Elyria, 14 Ohio Clr.Ct 219. 7 
Ohio ClrDec. 627. 

72. CaL—Rutledge v. Eureka, 234 P. 

82, 195 CaL 404. 

44 C.J. p 245 note 48. 

7& Okl.—Fitsalmmons v. Rauch, 159 
P.2d 264, 196 OkL 529. 
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§ 1093. -Contents 

a. In general 

b. Declaration of necessity 

c. Description of improvement 

d. Provisions for defraying expenses 

a. In General 

There must be a compliance with statutory and 
charter requirements as to the contents of the resolution 
or ordinance of Intention or necessityi and a substantial 
departure therefrom renders the resolution or ordinance 
void. 

There must be strict compliance ‘W'ith statutory 
and charter requirements as to the contents of the 
resolution or ordinance of intention or necessity, 
and a substantial departure therefrom in any re¬ 
spect renders the resolution or ordinance void, and 
the further proceedings nugatory.^^ WTien from 
the language used the intention of the council is 
manifest, and the requirements affecting substan¬ 
tial rights of the persons interested in the improve¬ 
ment are recognizable, the resolution is sufficient.^^ 
It is not proper to embody in the preliminary reso¬ 
lution an order to make the improvement^® 

Fixing time and place of hearing, WTiere a pre¬ 
liminary hearing on objections to a proposed im¬ 
provement is a statutory prerequisite, as discussed 
infra § 1102, and the statute provides that the time 
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and place of the hearing shall be designated in the 
resolution or ordinance of intention, a failure of 
the resolution or ordinance to comply with the stat¬ 
utory' requirement in this respect will render it in¬ 
valid""^ 

Incorporation of estimate of cost, A statute re¬ 
quiring an estimate of the cost of the proposed im¬ 
provement to be incorporated into the resolution 
or ordinance of intention has been held to be man¬ 
datory,^® and is not complied wth by a mere ref¬ 
erence to the estimate of cost then on file.^® 

Amendment, If a resolution is not sufficiently 
specific, or is otherwise defective, it may be amended 
at the time fixed for consideration and passage,®® 
but not, it seems, thereafter.®^ 

b. Declaration of Necessity 

While compliance with a requirement that the ordi¬ 
nance or resolution of Intention or necessity shall con¬ 
tain a declaration as to the necessity of making the Im¬ 
provement Is necessary, this need not be done by a formal 
statement In the precise words of the statute. 

While compliance with a requirement that the 
ordinance or resolution of intention or necessity 
shall contain a declaration as to the necessity of 
making the improvement is necessary,®® this need 
not be done by a formal statement in the precise 
words of the statute.®® In determining whether or 
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74. Cal—Haneen ▼. City of Santa 
Rosa, 270 P, 268, 93 CalApp. 72S, 
reliearlnff denied 270 P. 1009, 93 
CaJ.App. 728. 

Form of resolution see supra § 1092. 

Tile aathoxlty under which the im¬ 
provement is to be made need not be 
set forth, where neither the statute 
nor the charter imposes any such re¬ 
quirement.—^McClure v. City of 
Xatchez, 118 So. 616, 151 Miss. 718. 

75. X.C.—Corpus Jtizis quoted In 
City of Salisbury v. Arey, 29 S.R.2d 
894, 898. 224 X.C 260. 

44 C,J. p 241 note 8. 

SLteutlou to make state law effec¬ 
tive 

A resolution expressly referxinsT to 
statutory law governing assessments 
for Improvements and purporting to 
make provision for payment of the 
cost of the improvement by special 
assessments has been held a sufficient 
declaration of the Judgment of the | 
municipal authorities to make effec¬ 
tive the state law under a charter 
providing that, whenever in the Judg^ 
znent of the municipal authorities the 
expense of any improvement is to be 
paid by special assessment, the state 
laws govern.—Collins v. City of 
Fhcenlx. COAJ^z., 54 F.2d 770. 
Besolutioa of latentloa valid . 
OaL—^Blake v. City of Eureka, 258 P- 
945. 201 CaL 643. 


76L Cal.—San Jose Impr. Co. v. Auz- 
erais, 39 P. 859. 106 CaL 498. 

77- m.—^Lyman. v. Cicero, 78 N.B. 

830, 222 IlL 379. 

44 C.J. p 241 note 12. 

78. IlL—Clarke v. Chicago, 57 N.E. 
15, 185 111. 354. 

44 C.J. P 244 note 87. 

Estimate of cost see infra S 1099. 

79. Ill.—Chicago Union Tract Co. v. 
Chicago. 70 N’.E. 669, 209 IlL 444. 

44 CJ. p 244 note 38. 

80. Iowa.—Cardell v. Perry. 207 N. 
W. 775, 201 Iowa 628. 

Miss.—McClure v. City of Natchez, 
118 So. «16, 151 Miss. 718. 

81. Okl.—3£ansell v. New Cordell, 
250 P. 920. 120 Okl. 187. 

44 CJ. p 242 note 20. 

88. Mo.—City of Rolla, to Use of 
Schulz, V. Studley, App., 120 S.W.2d 
185. 

44 C.J. p 241 notes 14 [aj. 16. 
Deolazartloii of reoozd not Jniisdlo- 

A provision that whenever any re¬ 
paving shall be declared necessary 
by the mayor and city council, and j 
an improvement district created, no-1 
tice to the property owners should be 
given to designate within a pre¬ 
scribed time the paving material to 
be used has been held not to make it 
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I Jurisdictional that such declaration 
I affirmatively appear of record in the 
proceedings, where other parts of the 
statute make such action mandatory 
when proper petitions are filed.— 
Portsmouth Sav. Bank v, Omaha, 93 
N.W. 231, 67 Neb. 50. 

83. Miss.—New Orleans & N. E. R. 
Co. V. City of Picayune, 0.46 So. 101, 
164 Miss. 737. 

W.Va^—George v, City of Wellsburg, 
163 S.E. 431, 111 W.Va. 679. 

44 C.J. p 241 note 16. 

■‘Deems” as "deolazes” 

A resolution, stating that legisla¬ 
tive body ‘‘deems" Improvement nec¬ 
essary, complied with statute requir- 
Ing resolution declaring Improvement 
necessary, since word “deems" con¬ 
noted enough to cover word “declare” 
as used in statute.—City of Rolla, to 
Use of Schulz, v. Studley, Mo.App.. 
120 3.W.2d 185—^4 C,J, p 241 note 16 
[aj <4). 

Uise of wozd *^1810 neoessity” 
Resolution declaring Improvement 
necessary was held to comply with 
act authorizing Improvement when¬ 
ever the public necessity requires it, 
as against contention that words 
“public necessity” were not used.— 
White V. City of Pawhuska, 266 P. 
1059, 180 OkL 166—^4 CJ. p 241 note 

16 [a] (8). 
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not the ordinance or resolution contains a suffi¬ 
cient declaration of necessity, its title or preamble 
may be considered,S4 While it is generally held 
that the necessity cannot be inferred from the mere 
enactment of the ordinance or resolution,it also 
has been held that the passage of an ordinance or 
resolution of intention is a sufficient finding of ne- 
cessity.8® 

c. Description of Improvement 

The resolution or ordinance of intention or necessity 
must contain a clear description of the nature and extent 
of the proposed Improvement, and, as a general rule, such 
description may be lncorl>orated Into the resolution or or¬ 
dinance by a reference to plans and specifications on file. 

The resolution or ordinance of intention or ne¬ 
cessity must contain a clear description of the na¬ 
ture and extent of the proposed improvement.®^ As 
a general rule, such description may be incorpo¬ 
rated into the resolution or ordinance by a refer¬ 
ence to plans and specifications on file,®® although 


such a reference will not cure a defective descrip¬ 
tion in the resolution where the plans and specifica¬ 
tions are not in fact on file at the place designated 
by the reference,®® or where the plans and specifi¬ 
cations do not contain the required description,®® 
or where they contain a description which varies 
material!}' from that contained in the incorporating 
resolution.®! The fact that the improvement de¬ 
scribed would conflict with an existing ordinance 
does not in and of itself render the resolution or 
ordinance invalid and void.®® 

The resolution of intention or necessity should so 
describe the work as to convey an intelligent idea of 
the improvement and its nature and extent.®® In 
order to satisfy the statutory requirements as to 
the description of the improvement, the resolution or 
ordinance of intention must generally fix the loca¬ 
tion of the improvement,®^ the kind and amount of 
work to be done,®® and in a general -way at least 
the materials to be used in the vrork of improve- 


84i Miss.—-New Orleans & N. E. R. 
Co. V. Cits’- of Picayune, 145 So. 
101,164 Miss. 737—Dean v. Senato- 
bla, 108 So. 178, 142 Miss. 8115. 

Mo.—City of Rolla, to Use of Scliuls, 

V. Studley, App., 120 S.W.2d 185. 
8& Ky.—Newport v. Elatch, 224 S. 

W. 844, 189 Ey. 800. 

44 C.J. P 242 note 17. 

Implication of necessity from action 
of council in ordering: Improvement 
see Infra 9 1106. 

8& Mont.—^Almas v. HAvre, 223 P. 

896, 70 Mont. 83. 

44 C.J. p 242 note 18. 

87. U.S.—Coipus Jtulfl auoted in 
Illinois Power & Llgbt Corpora¬ 
tion V. City of Centralla. D.C.I11., 
11 F.Supp. 874. 892. 

CaL—^Hansen v. City of Santa Rosa. 
270 P. 268, 93 CalAjpp. 728, rehear^ 
Ing denied 270 P. 1009, 93 CaLApp. 
728. 

HI.—Gray v. W. A. Black Co., 170 N. 
E. 713, 388 IlL 488. 

Ey.—Peters v. EAsh, 25 S.W.2d 1026, 
233 Ey. 862. 

Ohio.—City of Akron v. Llchtenwal- 
ter, 159 N.E. 845, 117 Ohio St. 367. 
48 aJ. p 254 note 44 [a]—44 C.J. P 
242 note 25. 

sa Ala.—city of RartseUe v. Cul¬ 
ver. 114 So. 58, 216 Ala. 668. 

Cal.—Snoffer v. City of Los Angreles. 
43 P.2d 852. 6 CalJLpp.2d 14—Rich¬ 
ardson V. City of Redondo Beach, 
22 P.2d 1073, 132 CaLApp. 426— 
Glassell v. City of Lios Angreles, 
291 P. 227, 106 CaLApp. 895—Mills 
V. City of Elsinore. 270 P. 224, 98 
Cal.App. 763. 

44 CLJ. p 242 note 28. 

When BO estahUshsd grade 
The language of a particular Im- 
PTovement statute has been held to 


contemplate that, when there Is to be 
a change of grade, the ordinance of 
intention shall refer to a new grade 
but that, when there Is no established 
grade and the ordinance gives notice 
that grading will be done, referring 
the reader to the plana and profiles 
for more accurate Information is suf¬ 
ficient—Cottle V. City of Los An¬ 
geles, 68 P.2d 861, 5 Cal.2d 140— 
Musto-Eeenan Co. v. City of Los An¬ 
geles, 34 P.Sd 606. 139 CaLApp. 508. 

89. Mo.—^Barber Asphalt Pav. Co. v. 
0*Brlen, 107 S.'W. 25, 138 MoA.pp. 
267. 

44 C.J. p 242 note 27. 

90. Mo.—^Relnert Bros. Constr. Co. v. 
Whltmer, App., 306 S.W. 887. 

44 C.J. p 242 note 28. 

Sufficiency of plans and specifications 
see infra 9 1100. 

Xmperfeotlon insuffloient to invalidate 
Profile sheet to fix grade of street, 
although not sufficiently intelligible, 
was held not to Invalidate proceed¬ 
ings. where professional engineer 
could read it—City of Hartselle v. 
Culver, 114 So. 68. 216 Ala. 668. 

9L Cal.—Southwest Pav. Co. v. Wil¬ 
son. 206 P. 776, 57 CalAj?p. 25L 
44 C.J. p 242 note 29. 

Plans and speoifloations need not 
follow exact language of resolution In 
order to avoid an Invalidation of the 
proceedings.—^Hansen v. City of San¬ 
ta Rosa, 270 P. 1009, 98 CaLApp. 728. 
Besolntlon valid 

A resolution of Intention contain¬ 
ing a general description of the work 
to be done and referring to a desig¬ 
nated plan for full details as to the 
proposed work and providing that the 
work Is to be done under a certain 
specification has been held not Inval¬ 
id because the specification set forth 
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additional work, the resolution of in¬ 
tention being controlling and the ad¬ 
ditional work being superfluous.— 
Pan-Pacific Const. Co. v. Meadows, 
260 P. 355, 85 CalJlpp. 775. 

92. Iowa.—^Turley v. Incorporated 
Town of Dyeravllle, 211 N.W. 723. 
202 Iowa 1221. 

44 C.J. P 243 note 30 [b]. 

93: Calw—^Musto-Eeenan Co. v. City 
of Los Angeles, 84 P.2d 606, 139 
Cal.App. 506—Mills v. City of Elsi¬ 
nore, 270 P. 224, 93 CaLApp. 753. 
Iowa.—^Turley v. Incorporated Town 
of Dyersville. 211 N.W. 723. 203 
Iowa 1221. 

E:y.—^Peters v. Eash, 25 S.W.2d 1025, 
233 Ey. 362. 

43 C.J. p 254 note 44 [a]—44 C.J. p 
243 note 30. 

94. Ala.—City of Hartselle v. Culver, 
114 So. 68. 216 Ala. 668. 

44 C.J. p 248 note 81. 

Xtocatlon of pavement 

Preliminary street Improvement 
ordinance, providing for pavement of 
certain width along center of street, 
was held to provide for half of total 
width on each side of center line.— 
City of Hartselle v. Culver, supra. 

95. Cal.—^Musto-Eeenan Co. v. City 
of Los Angeles, 84 P.2d 506. 139 
CalA.pp. 506—glassell v. City of 
Los Angeles, 291 P. 227, 108 Cal. 
App. 395—^MlUs V. City of Elsinore, 
270 P. 224, 93 Cal.App. 753. 

HL—Gray v. W. A. Black Co., 170 N. 
E. 713, 838 IlL 488. 

Miss.—City of McComb v. Barron, 
112 So. 875. 147 Mias. 466. 

44 CJ. p 243 note 82. 

SsnJtazy sewer 

A resolution declaring the neces¬ 
sity of Improving a designated street 
and draining it is not broad enough 
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merit;®® but, on the other hand, it has been held 
that considerable latitude should be allowed in de¬ 
scribing the improvement,®’ and that minuteness of 
detail is not necessary,®® since a description is 
sufficient, if it is such as to give the property own¬ 
ers a general understanding of what is proposed to 
be done.®® 

d. Provisioxis for Defraying £i 3 )enses 

Some statutory and charter provisions may make it 
necessary for the preliminary resolution or ordinance to 
Inform property owners as to the manner In which the 
cost of an Improvement will be defrayed. 

Some statutory and charter provisions may make 
it necessary under some circumstances for Uie pre¬ 
liminary resolution or ordinance to inform property 
owners as to the manner in which the cost of an im¬ 
provement vrill be defrayed,^ and under some stat¬ 
utes it must define with particularity the property 
which will be liable for the cost,® the amount in 
which the property benefited will be liable,® and 
the mode in which payment may be made,^ although 
a reference to a statutory or charter provision set¬ 
ting forth such matters in detail will be tantamount 


to an embodiment of them in the resolution or or¬ 
dinance.® WTien the act provides the manner in 
which assessments shall be made, it is not necessary 
that a resolution of intention to make an improve¬ 
ment should state the manner of assessment.® 

§ 1094. Notice 

a. In general 

b. Persons entitled to notice 

c. Time of notice 

a. In General 

The giving of notice of Intention to make an Improve¬ 
ment Is necessary when required by a mandatory statute 
or ordinance and the failure to give It will deprive the 
municipal authorities of Jurisdiction to take further steps 
in the improvement proceedings. 

IMiile some notice of the intention to assess 
property owners for the cost of a local improve¬ 
ment must be given by the municipal authorities in 
order to constitute due process under constitution¬ 
al provisions,^ notice of the intention to make the 
improvement need not be given in the absence of 
a mandatory statutory requirement;® but the giv- 


to lay the foundation for construct- 
ingr a sanitary sewer under the street 
which would dram not only the street 
designated hut a large part of other 
sections of the municipality.—City of 
Akron v. Lichtenwaiter. 169 845. 

117 Ohio St. 337. 

Chaaig'e of grade 

When the purpose of the woric is In 
fact a change of grade, reference in 
the resolution to ‘‘grading" has been 
held insufficient to describe the work 
contemplated.—^Uusto-Keenan Co. v. 
City of Los Angeles, 34 F.2d 506, 139 
CaLApp. 506. 

96L Iowa —^Richardson v. Denison, 
178 X.W. 332, 1S9 Iowa 426. 

44 C.J. p 243 note 33. 

Xaoonslstsnt deseilptioiL 

An ordinance providing In one part 
that a sidewalk shall be constructed 
of pine planks and in another part 
that It shall be constructed of stone 
has been held invalid.—^Hull ▼. Chi¬ 
cago, 40 X.E. 937. 156 Ill. 381. 

87. CaL—^Richardson v. City of Re¬ 
dondo Beach, 22 P.2d 1078, 132 CaL 
App. 426. 

96l CaL—^Richardson v. City of Re- i 
dondo Beach, supra—Olassell v. 
City of Los Angeles, 291 P. 227,106 
CaLApp. 396. 

44 ClJ. p 243 note 34. 

Stresg IsnpnmmeiLi 

(1) In a preliminary street im¬ 
provement ordinance, several kinds of 
pa\'lng material may be specified In 
the alternative, as the material to be 
used, from which, a selection would 
be seasonably made, particularly 
where the materials named are of the 


r same general nature.—City of Hiart- 
selle V. Culver, 114 So. 58, 216 Ala. 
668--44 O.J. p 243 note 84 [b] <8). 

(2) It has been held that the res¬ 
olution need not fix grade or set forth 
plans and specifications.—^Peters v. 
Sash, 25 S.W.2d 1025, 233 Ky. 362. 

(3) A resolution declaring the ne¬ 
cessity of grading, paving, macadam¬ 
izing, improving, guttering, draining, 
and otherwise improving certain 
streets has been held sufficient with¬ 
out showing the nature, character, 
and width of such improvements and 
the material co be used—-Wilson v. 
City of Duncan. 264 P. 203, 129 OkL 
181—Wheeler v. dty of Muskogee, 
151 P. 635. 51 OkL 48. 

99- Ill.—Gray v. W. A- Black Co., 
170 X.E. 713, 338 Ill. 488. 

1. Cal.—O. T. Johnson Corp. v. Los 
Angeles. 245 P. 164. 198 Cal. 808. 

44 C.J. p 244 note 40. 

Where olty Is to pay 
Where the city is to pay all or a 
portion of the cost of the Improve¬ 
ment, under a statute so providing, 
the sum or percentage to be paid 
must be stated in the ordinance of in¬ 
tention, but it is not necessary to 
specify the fund from which payment 
is to be made in the absence of a 
controlling statutory direction.— 
Frank V. Maguire, 257 P. 515, 201 Gal. 
414—O. T. Johnson Corp. v. Los An¬ 
geles, 245 P. 164, 198 CaL 808—City of 
Los Angeles v. Oliver, 283 P. 298, 102 
Gal.App. 299. 

2L Kyj —^Eatterjohn t. King, 258 S. 

W. 960, 202 Ey. 69. 

44 aj. p 244 note 41. 
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[3. CaL—O. T. Johnson Corp. v. Los 
Angeles, 245 P. 1'64, 198 Oal. 308, 
followed in Bogue v. Los Angeles, 
245 P. 173, 198 Cal. 827. 

44 CJ. p 244 note 42. 

4. S.D.—^Pettigrew v. Glonx Fails, 
150 N.W. 772, 35 S.D. 78. 

44 CJ. p 244 note 43. 

5. W.Va.—Holswade v. Huntington. 
123 S.E. 449. 96 W.Va, 124. 

44 G.J. p 246 note 44. 

a CaL—Banas v. Smith, 65 P. 809, 
188 Cal. 102. 

7- Fla.—^Escott v. City of Miami, 144 
So. 397. 107 Fla. 278. 

44 C.J. p 245 note 60. 

“The principle that an ordinance 
for an Improvement to be paid for by 
an assessment upon benefited proper¬ 
ties is a proceeding- of a Judicial na¬ 
ture upon which the parties aJfected 
should have notice and an opportuni¬ 
ty to be heard has long been recog¬ 
nized, even where there is no statu¬ 
tory requirement."—^Hillside Land 
Go. V. North Bergen Tp., 172 A. 585, 
587, 112 N.J.Law 576. affirmed 176 A. 
192, 114 N.J.Law dSB, certiorari de¬ 
nied 55 SXSL 833, 295 U.S. 762, 79 Jm 
Ed. 1696. 

Fzooeedlng after notioe held valid 
Mo.—Stone v. City of Jefferson, 298 
S.W. 780. 317 Mo. 1, 62 A.L.IL 879. 
Notice as constitutional prerequisite 
to doe process generally see Con¬ 
stitutional Law S 619 c. 

Necessity of notice of assessment see 
infza S 1400. 

& Ariz.—Wood V. Phoenlz-Tempe 
Stone Co., 275 P. 5, 85 Aria. 156. 
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ing of such preliminary notice is necessary when 
required by a mandatory statute or ordinance,® 
and the failure to give it will deprive the municipal ! 
authorities of jurisdiction to take further steps in 
the improvement proceedings,unless it is other¬ 
wise provided by law.^i A notice of a hearing be¬ 
fore commissioners to assess benefits after the com¬ 
pletion of a municipal improvement does not take 
the place of notice to be given property owners lia¬ 
ble to be affected by such improvement, before it is 
made.i® 


Adjournment Where a board does not adopt a 
final resolution at the first meeting for the public 
hearing, but adjourns from time to time to regular 
fixed dates, no further notices need be given.^* 
Presumption of notice. Passage of an improve¬ 
ment ordinance raises a presumption that the re¬ 
quired notice was given.^^ 

b. Persons Entitled to Notice 

Notice of the intention to make an Improvement need 
be given only to those who will be directly affected by 
the making of the Improvement, 


Fla—Escott V. City of Miami, 144 So. 
397, 107 Fla. 273. 

Miss.—City of Lezinaton v. Wilson's 
Estate, 151 So. 164, 170 Miss. 282. 
Fa.—City of Philadelphia, to Use of 
Contractors Acceptance Corp., v. 
Peter E. Costello & Sons. 41 A.2d 
66 . 156 Pa.Super. 416. 

44 C.J. P 245 note 51- 

Dlreotory statute 

(1) A statute providing for notice 
of contemplated Improvements has 
been held to be directory and not 
mandatory.—Commonwealth v. Beav¬ 
er Borough, 33 A. 112, 171 Pa. 642— 
Donahue v. Punzsutawney Borough. 
86 Fa-Super. 887. 

( 2 ) Under a statute regulnng no¬ 
tice but further providing that the 
municipal legislative body may pro¬ 
ceed to order the improvement by a 
two-thirds vote in disregard of any 
protest. It has been held that an or¬ 
dinance passed by more than a two- 
thlrds vote Is not invalidated by fail¬ 
ure to give the required notice.— 
Hearne v. City of Catlettsburg, 40 S. 
W.2d 293, 239 Ey. 592—Walt v. 
Southern Oil & Tar Co., 278 S.W. 478, 
209 Ky. 682. 

C 8 ) Where the statute Is merely di¬ 
rectory. It has been held that a prop¬ 
erty owner who has actual notice Is 
not prejudiced by failure to give stat¬ 
utory notice.—^Donahue v. Punzsu¬ 
tawney Borough, supra. 

Pnzohase of utility plaait 
A statute requiring municipality 
to give notice of contract for estab¬ 
lishment of public utility plant has 
been held to apply to construction 
contracts, not to purchase of fully 
constructed plant.—Gunnar v. Town 
of Montezuma, 294 N.W. 895, 229 
Iowa 734. 

9L Md.—Mylander v. Mayor and City 
Council of Baltimore, 172 A. 234, 
166 Md. 658—^Browne v. Mayor and 
City Council of Baltimore, Idl A. 
24, 168 Md. 212. 

N.J.—^Kays v. Town of Newton, N.J. 

Sup., 140 A. 425, 6 N-J-Misc. 163. 
N'.T.—Sobol V. Common Council, etc., 
of City of Borne, 251 N.T.S. 274, 
233 App.Div. 168. 

Ohio.—Mallo V, Village of Dover, 172 
N.K 841. 86 Ohio App. 84. 


Pa.—^Lansdale Borough v. Silverman, 
20 Pa-Dlst. & Co. 526. 

44 C J. p 246 notes 52. 53. 

Purpose 

(1) It has been stated that the 
purpose of notice of resolution of In¬ 
tention IS to afford interested persons 
an opportunity to oppose the proceed¬ 
ing.—^Town of Yreka City r. Warrens, 
76 P.2d 688 , 10 CaL2d 776. 

(2) It has also been stated that the 
purpose la to bring home knowledge 
to the property owner of the passage 
of the improvement resolution and 
that the coat thereof will be assessed 
on adjoining property.—^Village of 
Sebring v. Smith, 176 N.E. 221, 123 
Ohio St. 647. 

Statute mandatory only when appU- 
oabla 

A statute requiring publication of 
proposed ordinance authorizing im¬ 
provement before adoption has been 
held not to be mandatory in sense of 
supplying uniform and exclusive sys¬ 
tem applicable to all cities, but pro¬ 
cedure therein prescribed becomes 
obligatory only when a city assumes 
to ezercise power under such act.— 
City of Philadelphia, to Use of Con¬ 
tractors Acceptance Corp. v. Peter E. 
Costello & Sons, 4l A2d 56, 166 Pa. 
Super. 416. 

Where proper notice Is given of the 
time and place for presenting objec¬ 
tions to a proposed improvement, the 
property owners affected are charge¬ 
able with notice of subsequent offi¬ 
cial proceedings of the governing 
body with respect to the Improve¬ 
ment—^Uvalde Paving Co. v. Crabb, 
Tez.Clv.App., 7 S.W.Bd 678, reversed 
on other grounds Crabb v. Uvalde 
Paving Co., Com-App., 28 S.W.2d 300. 

la N.J,—Kays v. Town of Newton, 
140 A. 425, 6 N.J.M 1 SC. 163—^Boot v. 
Jersey City, 139 A. 248, 6 N-J-Mlsc. 
978. 

N.T.—Sobol V. Common Council, etc., 
of City of Borne, 251 N.T.S. 274, 2S3 
App.Div. 168. 

Ohio.—^Mallo V. Village of Dover, 172 
N.E. 841, 36 Ohio App. 84. 

44 C.J. p 246 note 58. 

Actual knowledge 

( 1 ) Under a statute defining the 
contents of the notice and the man-^ 
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I ner of service and declsiring that no¬ 
tice is one of the steps necessary to 
be taken before the city council la 
clothed with Jurisdiction to order the 
work done. It has been held immateri¬ 
al that plaintiff property owner, seek¬ 
ing to enjoin proceedings, had actu¬ 
al knowledge that his property was 
Included within the proposed Im¬ 
provement district.—Johnston v. Haj^ 
din. 179 P. 824, 55 Mont. 574. 

<2) On the other hand, where It 
appeared that the objecting property 
owner was present at the hearing and 
protested, the fact that notice was 
not given in the manner prescribed 
by law was held to be of no conse¬ 
quence.—City of Dawson v. Bolton, 
143 S.E. 119, 1'66 Ga. 282. 

II. Xa New gezsey 

(1) A Statute providing that fail¬ 
ure to give the required notice shall 
not Invalidate any ordinance, proceed¬ 
ing, or assessment has been con¬ 
strued as meaning that failure to 
give such notice to one or more own¬ 
ers of lands affected by the ordinance 
shall not invalidate such ordinance 
as to those who have received notice, 
and not to give validity to the ordi¬ 
nance as to those who did not receive 
notice.—^Boot v. Jersey City, 139 A. 
243, 5 N.J.M18C. 973. 

(2) However, In a later case the 
view was adopted that the statute 
should be given full value instead of 
a limited significance, and the court 
ezpressed the opinion that the con¬ 
struction adopted In the Boot case, 
supra, was merely dictum in as much 
as the ordinance under review in that 
case was held to be void In toto for 
other reasons.—Specht v. City of 
East Orange, 151 A. 448, 8 N.J.M1SC. 
647, reargument denied 152 A. 926, 8 
N.J.M1SC. 807. 

la. N.J.—Sears v. Atlantic dty, 60 
A. 1098, 72 N.J.Law 435. 

13. Cal.— ^HjlII V. Faircblld-Gllmore- 
Wllton Co., 227 P. 649. 66 Cal.App. 
615. 

III. —^McChesney v. Chicago. 66 N.E. 
217, 201 IlL 344. 

14. Ga.—City of MlUedgevllle v. 
Jeanes, 165 S.E. 218, 42 Ga.App. 
105, followed In City of MUledge- 
vllle V. Wall, 156 S.E. 221. 42 Ga. 
App. 110. 
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Notice of the intention to make an improvement 
need be given only to those who will be directly 
affected by the making of the improvement,but 
it must be given to persons whose land is proposed 
to be taken,^® as well as to those who may be lia¬ 
ble for a portion of the cost of the improvement.^^ 
Generally, notice must be served on the o%\Tier of 
the property affected,is but it may be provided that 
notice must be given to those persons who paid the 
general taxes on the property for the last ensuing 
year.i® 

c. Time of Notice 

There must be compliance with statutes or charter 
provisions fixing the time of notice, and, in the absence of 
such provisions, it is sufllcient if the notice is given within 
a reasonabie time after the enactment of the resolution or 
ordinance of intention or before the holding of the prelim¬ 
inary hearing on objections to the Improvement. 

There must be compliance with statutes or char¬ 
ter provisions fixing the time of notice-^® WTiere no 
particular time is designated by the statute, it is 
sufficient if the notice is given wnthin a reasonable 
time after the enactment of the resolution or or¬ 
dinance of intention,or before the holding of 
the preliminarj’ hearing on objections to the pro¬ 
posed improvement,in the discretion of the mu- 
nicipalitj',-® or in the discretion of the clerk, where 
the statute merely requires that notice be given 
but does not require that it be given by the council.^^ 


§ 1095. -Form, Requisites, and Contents 

a. In general 

b. Description of improvement 
a. In General 

There must be a compliance with statutory and char¬ 
ter requirements as to the form and contents of the no¬ 
tice, but, in the absence of such requirements, a liberal 
test of sufficiency Is applied. 

There must be a compliance with statutory and 
charter requirements as to the form and contents of 
the notice in order that the municipal authorities 
may have jurisdiction to make the improvement.-® 
In the absence of express requirements as to form 
or contents, a liberal test of sufficiency is applied.^® 
As a general rule the notice is not required to con¬ 
tain a verbatim transcript of the resolution or or¬ 
dinance of intention, or of the petition,^7 although 
publication of an ordinance or resolution declaring 
intention to make an improvement may of itself 
constitute sufficient notice, if the statute so pro- 
vides.28 A provision of a statute directing the no¬ 
tice to describe the procedure to be taken by the 
board of improvements on a favorable consideration 
of the resolution in question has been held to be di¬ 
rectory merely, and not to make such description 
an indispensable part of the notice.^® 

Fact and date of ordinance or petition. The no¬ 
tice is sometimes required to contain a recital of 
the fact and date of the passage of the ordinance or 


15. Conn.—^Manners v. Waterbury, 
86 A. 14, 86 Conn. 573, 575. 

44 aj. p 247 note 60. 

16L Ill.—Wood V. Peoria, 110 N.B. 
802, 271 IlL 173. 

Mich.—Paul V. Detroit, 32 Mich. 108. 

17. Md.—^Mylander v. Mayor and 
City Council of Baltimore, 172 A. 
234. 166 Md. 658. 

18. Md.—-Mylander v. Mayor and 
City Council of Baltimore, supra. 

44 CJ. p 247 note 64. 

19. lU.—Field v. Chicago, 84 N.S. 
840, 1S8 IlL 224. 

44 C.J. p 247 note '65. 

SO. Or.—City of Gearhart ▼. Gear¬ 
hart Park Co., 286 P. 147, 132 Or. 
496 

44 G.J. P 247 note 68. 

Time of postlns or publishing notice 
see Infra I 1096. 

81. Kyj—Cornett v. Bailey Constr. 

Co., 262 S.W. 276. 203 Ky. 268. 

44 G.J. p 247 note 69. 

SSL Ill.—McChesney ▼. Chicagro, 66 
K.EL 217, 201 UL 844. 

44 C.J. p 247 note 70. 

SB. N'.T.—Dyker Meadow Land, etc., 
Gob T. Cook, 88 M.T.S. 222, 8 App. 


Div. 164, affirmed 53 X.B. 690, 159 
X.T. 6. 

84. X.J.—^Malone v. Jersey City, 28 
X.J.Law 500—State v. Jersey City, 
25 X.J.Law 309. 

1 25. Cal.—Gustine City v. Sllvelra, 
154 P.3d 474, 67 Cal.App.2d 403. 

Md.—^Browne v. Mayor and City 
Council of Baltimore, 161 A. 24, 163 
Md. 212. 

X.Y.—Sobol v. Common Council, eta, 
of City of Rome, 251 N.Y.S. 274, 233 
App.Div. 158. 

Ohio.—^Blsingr Y. City of Cincinnati, 
184 X.E. 837, 126 Ohio St. 218. 

44 C.J. p 248 note 74. 

Pact that BO zemoBstraaces are 
filed is immaterial aa regards suffi¬ 
ciency of notice.—City of Gearhart y. 
Gearhart Park Co., 286 P. 147, 182 
Or. 406. 

aOL Cal.—^Rlce y. Eknralian Gow, 293 
P. 57, 210 CaL 625. 

44 CJ. P 248 note 75. 

Only iB clear case will a notice in 
the form SAithorized by the leglsla^ 
ture be set aside as wholly ineffectu¬ 
al because of Its form or substance.— 
Escott V. City of Miami, 144 So. 397, 
107 Fla. 278. 


The notice should be ooBsidsred as 
a whole In determining Its sufficien¬ 
cy.—Gkutlne City v. Sllvelra. 154 P. 
2d 474, 67 CaLApp.2d 408. 

Nsana of property owner 

(1) In the absence of a statute or 
charter provision specifically require 
Ing It, It Is not necessary that a no¬ 
tice be given to the property owners 
by name, and it is sufficient if the 
notice gives such reference to the 
land to be affected that the owner 
thereof will be apprised.—^Hoopes v. 
Omaha, 156 K.W. 1047, 99 Neb. 460. 

(2) Notice served on owner recent¬ 
ly acquiring property from wife's 
estate has been held sufficient, al¬ 
though addressed to deceased wife.— 
Village of Sebrlng v. Smith, 176 N.E. 
221, 128 Ohio St. 547. 

27. Or.—Cblnmbla Bank t. Portland, 
67 P. 1112, 41 Or. 0. 

44 O.J. P 249 note 88. 

28. Idaho.—^McEwen T. Ooeur 

d’Alene. 182 P. 808, 28 Idaho 746. 

44 aJ. p 247 note 59. 

Service of notice by publication see 
Infra S 1096. 

88. ni.—Walker v. Chicago, 67 NJBL 
869, 202 IlL 581, 586. 

44 G.J. p 848 note 77. 
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resolution of intention,or of the filing of the 
petition.®^ 

Time and place of hearing. Where a hearing is 
made a prerequisite to the right to make an im¬ 
provement, as discussed infra § 1102, the notice 
should specify such time and place.®® Under a 
statutory requirement that the council give notice of 
a proposed improvement, stating a time and place 
for hearing objections, it need not appoint a com¬ 
mittee to hear such objections, but may order them 
filed with the clerk.®® On the other hand, notice to 
parties to appear and be heard before a committee 
of the council has been held sufficient without no¬ 
tice to the parties to appear and be heard before 
the city council, in its action with regard thereto.®^ 

Estimate of cost. The notice should contain an 
estimate of the cost of the improvement,®® where 
the resolution or ordinance of intention is required 
to contain such estimate, as discussed supra § 1093 a. 


Method of defraying cost. As a general rule, 
the notice should contain a statement telling how 
the cost of the improvement will be defrayed.®® 
Preparation and signature. Although the com¬ 
mon council is required to prescribe the contents of 
the notice,®7 it has been held that the detail of 
the work of preparing the notice may be done by 
the clerk or other person under the council’s su¬ 
pervision.®® The signature to the notice must 
conform to the requirements of the statute,®® but 
a slight departure from the terms of the statute in 
this respect will not invalidate the notice.^® 

b. Description of Improvement 

The notice must generally contain. In substance at 
least, a clear description of the improvement, aided, If nec¬ 
essary, by reference to plans and specifications on file. 

The notice must generally contain in substance at 
least a clear description of the improvement con- 
templated,^! aided, if necessary, by a reference to 
plans and specifications on file,^^ including a des- 


80l CaJ.—^FSrrl Liongr Beach, 169 

P. 386. 176 Cal. 645. 

44 C.J. p 248 note 78. 

31. N.T.—^Hendrickson v. New York. 
66 N.Y.S. 580. 88 App.Dlv. 480. af¬ 
firmed 64 N.E. 680, 160 N.Y. 144. 

44 CJ. p 248 note 79. 

32. Fla.—^Escott V. City of Miami. 
144 So. 397, 107 Fla. 273. 

N.J.—Specht V. City of East Orange. 
151 A. 448, 8 N.J.M18C. 647, reargu¬ 
ment denied 162 A. 9216. 8 N.J.Mlsc. 
807. 

44 C.J. P 248 note 81. 

Omitting year not fatal 
Under statute providing that notic¬ 
es of resolution of Intention should 
contain a statement of the day and 
hour, a notice which referred only 
to day and hour was not fatally de¬ 
fective because year was omitted 
where other portions of notice recit¬ 
ed date of passage and posting of 
resolution which date Included year. 
—Gustine dty v. Sllvelra, 164 P.2d 
474. 67 Cal.App.2d 403. 

33m Ind.—Quill V. Indianapolis, 28 N. 

E. 788. 124 Ind. 292, 7 L.RJL 681. 
34. Me.—^Preble v. Portland, 46 Me. 
241. 

3Bm m.—Gray v. W. A. Black Co., 
170 N.E. 713, 888 Ill. 488. 

44 C.J. P 260 note 96. 

83. La.—Cart v. City of Jennings, 28 
So.2d 39, 210 La. 748. 

N.J.—^Hillside Land Co. v. North 
Bergen Tp.. 172 A. 686. 112 NJ.Law 
676, affirmed 176 A. 192, 114 N.J. 
Law 166, certiorari denied 66 S.Ct 
888, 296 n.S. 752, 79 LuEd. 1696. 

44 C.J. p 260 note 98. 

Provision for decaying expenses In 
resolution or ordinance of Intention 
see supra 6 1098 d. 


Statement not xeguired 
Where It Is provided by statute 
that, when a municipality widens a 
street, such proceeding shall be 
deemed to be a local improvement, 
and assessments for benefits may be 
made immediately thereupon after 
hearings are held on notice, a notice 
of a proposed street widening appris¬ 
es persons whose property Is affected 
that an Improvement Is in contempla¬ 
tion for whicffi an assessment would 
be levied and the failure of the no¬ 
tice expressly so to state will not 
render the notice insufficient— 
Schacht V. City of Passaic, 168 A. 181, 
11 N.J.M18C. 770. 

Details of assessments 

Proceeding was not Illegal on 
ground that notice of intention to 
pave did not set out that assessments 
that would be later levied against 
lots abutting streets to be paved 
would vary according to width of 
paving, where notice of Intention 
stated that costs should be charge¬ 
able to each abutting lot In propor¬ 
tion that Its frontage bore to all 
abutting lots or parcels of realty, and 
accordingly as It was improved with 
reinforced or plain concrete, or with 
asphalt.—Cart v. City of Jennings, 
28 So.2d 89, 810 La. 748. 

37. N.J.—State v. Jersey City, 25 N. 
J.Law 809. 

38. Wis.—Gleason v. Waukesha 

County. 79 N.W. 249, 108 Wls. 226. 

44 CJ. P 249 note 84. 

PahUoation of notice of hearing 
may be made by the clerk under the 
council’s Instructions.—Auditor-Gen¬ 
eral V. Galkins, 98 N.W. 742, 136 Mich. 
1 . 

39. Cal.—OEIayes v. Handley. 187 P. 
952, 182 Gal. 278. 
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40. Or.—Smith v. Jefferson, 146 P. 
809. 75 Or. 179. 

44 CJ. p 249 note 87. 

41. Fla—^Escott v. City of Miami. 
144 So. 397, 107 Fla 273. 

ni.-^ray v. W. A. Black Co.. 170 N. 
E. 713, 338 111. 488. 

Md.—Browne v. Mayor and City 
Council of Baltimore, 161 A. 24, 
168 Md. 212. 

N.J.—^Eays v. Town of Newton, 140 
A. 425, 6 N.J.Mlsc. 163. 

N.Y.—Sobol V. Common Council, etc., 
of City of Rome, 251 N.Y.S. 274, 
238 App.Dlv. 158. 

44 C.J. p 249 note 91. 

Notloe of proposal to widen street 
was held insufficient because it did 
not state extent of widening or that 
widened portion was to be paved.— 
Sobol V. Common Council, etc., of 
City of Rome, supra 
Draining os not inolndlng oonstmo- 
tion of sewer 

A notice referring to the proposed 
improvement as the paving and 
draining of a designated street Is not 
broad enough to lay the foundation 
for constructing a sanitary sewer 
thereunder which would drain not 
only the street in Question but other 
portions of the municipality.—City 
of Akron v. Llchtenwalter, 159 N.E. 
345, 117 Ohio St. 867. 

43. Cal.—^Richardson v. City of Re¬ 
dondo Beach, 22 P.3d 1078, 132 Cal. 
App. 426. 

Fla—^Escott V. City of Miami, 144 So. 

397, 107 Fla 273. 

44 CJ. p 249 note 92. 

Flans not prepared 
Where ordinance required that Im¬ 
provement should be made In accord¬ 
ance with plans and specifications 
prepared by city engineer, but plans 
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ignation of the area or street or portions thereof to 
be improved,^® the material to be used,*^ and, in case 
of sewers, the diameter.^® A notice is not invali¬ 
dated as to property which has been properly de¬ 
scribed by the fact that in a second publication it 
includes an additional improvement which does not 
affect such property.*® 

Failure to state minute details, where the notice 
is otherwise sufficient, becomes immaterial,such 
as the failure to state in a notice that u-atcr, gas, 
and sewer connections with abutting property will 
be made,*® or that gutters will be constructed.*® 

§ 1096. - Service 

a. In general 
X b. Publication 

c. Posting 

d. Proof 

a. la (General 

The mode of service must accord with the provisions 
of statutes requiring or permitting personal notice, con¬ 
structive service, or both. 


The mode of service must accord with statutory 
provisions®® requiring or permitting personal no- 
tice,5i constructive service,®® or both,®® as the case 
may be. Under some provisions service may be 
made by delivery of the notice at the residence of 
the owner,®* or by mailing of the notice.®® A stat¬ 
utory provision for notice by publication “and” 
posting has been held to require the latter mode 
only when publication could not be had.®® Under a 
provision that the council shall give notice, it may 
delegate the duty to a ministerial officer to be ex¬ 
ercised under its direction.®^ 

b. Publication 

Required or permitted constructive service of the no¬ 
tice by publication In a newspaper or periodical Is suffi¬ 
cient when made In compliance with statutory or charter 
provisions. 

Required or permitted constructive service of the 
notice by publication in a newspaper or other peri¬ 
odical is sufficient when made in compliance with 
statutory or charter provisions®® as to kind®® and 


and specifications were not prepared 
until after psjssage of the ordinance, 
there was nothing- from which prop¬ 
erty owner, even though he had no¬ 
tice. could ascertain what was ex¬ 
pected of him, and ordinance was a 
nullity since there was no sufficient 
notice given.—^E^ys v. Town of New¬ 
ton. 140 A. 425. 6 X.J.M1SC. 1'63. 

43. —O. T. Johnson Gorp. v. Los 

Angeles. 245 P. 164. 19S Cat 308. 
44 CJ*. p 250 note 93. 

4Ai Iowa.—^VTlgodsky v. Holstein. 

192 K.W. 916, 195 Iowa 910. 

44 C.J. P 250 note 94. 

45. Ga.—Atlanta v. Gabbett, 20 S.H. 
306. 93 Ga. 266. 

46L Wash.—^Pelker v. New Whatcom. 
47 P. 605, 16 Wash. 178. 

47. Gal.—^Richardson v. City of Re¬ 
dondo Beach, 22 P.2d 1073, 132 GaL 
App. 426. 

Fla.—Hscott V. City of Hlaml. 144 So. 

897. 107 FUl 273. 

44 GLJ. p 250 note L 

48L N.T.—^Donovan v. Oswego, 86 N. 

Y.S. 155. 90 App.Dlv. 397. 

44 C.J. p 250 note 2. 

49. Gal.—City St. Impr. Co. ▼. Tay¬ 
lor, 71 P. 446, 188 Gal. 364. 

50. 108&—^Langstaff v. Town of 
l>azaztt, 84 Sa 459, 122 Miss. 471. 

H.T.—Seldl V. Zauner, 159 K.II 707. 
247 N.T. 17. 

Ohio.—Village of Sebring v. Smith, 
176 N.XL 221, 123 Ohio St. 647. 
MhUoafeloBi sad postlBg 
Or.—MUler v. Furtland, 128 P. 64, 62 
Or. 26. 


5L Ohio.—^Ullage of Sebring v. 
Smith. 176 N.E. 221. 123 Ohio St 
547. 

44 G-J. p 250 note 7. 

52. Md.—Mylander v. Mayor and 
City Council of Baltimore. 172 A 
234. 156 Md. 658. 

N. J.—^Deamer v. Borough of Bergen- 
field, 151 A 450, 8 N.J.Mi8C. 627— 
Christie v. Borough of Bergenfield. 

151 A 449, 8 N.J.M1SC. 629—iSpecht 
V. City of East Orange, 151 A. 448, 
8 N.J.Misc. 647, reargument denied 

152 A 926, 8 N.J.Misc. 807. 

Okl.—Connelly Bros. v. Dunlap, 89 
P.2d 155, 170 OkL 143—McKnight v. 
Oklahoma City. 25 P.2d 638, 165 
OkL 210. 

44 C-J. P 251 note 8. 

53: N.J.—^Hand v. Elizabeth, 80 N.J. 

Law 365, affirmed 31 N.J.Law 647. 
Tex.—Scanlan v. Horton, Clv.App.. 
274 S.W. 346. 

54. Cal.—Smith v. LIghtaon, 186 P. 
769, 182 GaL 41. 

Ohio.—^Roberts v. St Bernard. 3 Ohio 
Cir.Ct,N.S.. 22, 29 Ohio Cir.Ct 725. 
65^ HL—Springer v. Chicago. 139 N. 

E. 414, 808 IIL 856. 

44 CJ. p 251 note 11. 

Sequlmnant of hold dlzeo- 

tozy and not mandatory.—Christie v. 
Borough of Bergenfield 151 A 449, 8 
NJ.Mlse. 629—Specht v. City of East 
Orange, 151 A 448, 8 N.J.Mlsc. $47, 
reargument denied 152 A 926, 8 N.J. 
Misc. 807. 

Notloe by wmSl vesnlthig la. ownezs 
attaadlag hearing and objecting to 
improvement was held sufficient no¬ 
tice.—Swalm V. City of Indianapolis, 
171 N.E. 871, 202 Ind. 238, rehearing 
denied 173 N.E. 287. 202 Ind, 233- 
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68. Cal.—oai T. Dunham, 34 P. 68. 

4 CBJ.Unrep.Cas. 229. 

44 CJ. p 251 note 16. 

57. N.J.—Hand v. Elizabeth, 81 N.J. 
Law 547. 

Or.—^Ladd v. Spencer, 81 P. 474, 28 
Or. 193. 

58. CaL—Town of Yreka City v. 
Warrens, 76 P.2d 688, 10 Cal.2d 776. 

N.J.—^Decuner v. Borough of Bergen- 
fleld, 151 A 460, 8 N.J.Mlsa 627— 
Christie v. Borough of Bergenfield, 

151 A 449, 8 N.J.M18C. 629—Specht 
V. City of East Orange, 151 A 448. 
8 N.J.Misc. 647, reargument denied 

152 A 926. 8 N.J.Misc. 807. 

N.Y.—County Securities v. Palmer, 

8 N.Y.S.2d 882. affirmed 7 N.Y.S.2d 
491. 255 App.Dlv. 791, affirmed 21 
N.E.2d 214. 280 N.Y. 728. 

Ohio.—^Blslng V. City of Cincinnati, 
184 N.E. 837, 126 Ohio St 218. 

Okl.—Connelly Broa v. Dunlap, 89 
P.2d 156, 170 Okl. 148—McKnight 
V. Oklahoma City, 25 P.2d 638, 165 
OkL 210. 

44 C.J. p 251 notes 19, 2Q. 

59. Ala.—NashvlUe. C & S. L. Ry. 
Co. V. Town of Boaa 147 So. 195, 
226 Ala. 441. 

Cal.—Town of Tl'tica City v. Waiv 
rens, 76 P.2d, 688, 10 Cal.2d 776. 
Ohloj—^Bising V. City of Cincinnati, 
184 N.E. 887. 126 Ohio St 218. 

OkL—McKnight v. Oklahoma City. 25 
P.2d 638, 185 OkL 210. 

44 CJ. p 261 note 21. 

PnUloatioa in oSolal aewapapev of 
oi^ which reported activities of the 
city only, and no other news, was 
held not to meet requirement of pnb- 
Ucatlon in a “newspaper/*—Blslng v. 
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number®® of newspapers in which the notice must 
appear, the time of publication,®! the number of 
times it must be published,®^ and the frequency of 
the publications.®® It has been held that the method 
of publication provided by a general statute may 
be followed, although the charter prescribes a dif¬ 
ferent method.®^ Where the charter requires pub¬ 
lication in but one newspaper, a proper publication 
in one official newspaper will not be invalidated by 
a defective publication in another paper.®® A pub¬ 
lication of notice for the prescribed period has 
been held sufficient, although not for the period 
named in the order of publication.®® 

Place in paper. Where the statute does not pre¬ 
scribe the position of the notice in the newspaper, 
complaint cannot be made that the notice was pub¬ 
lished in an inconspicuous part of the paper,®" or 
in a supplement of the paper.®® 

Designation of paper by council. Under a stat¬ 
ute in effect providing that a designated board shall 
cause the notice to be published, and containing no 
provision declaring which officer shall select the 
newspaper, it has been held that the city council 
may designate the newspaper in which the notice is 


to be published.®® The designation of a new’spaper 
in which the resolution shall be published may be 
embodied in the resolution itself.^® 

c. Posting 

Notice by posting may be authorized or required under 
certain conditions, and such notice, In order to be suffi¬ 
cient, must comply with statutory or charter provisions. 

Notice by posting may be authorized or required 
under certain conditions,"! as where the owner can¬ 
not be found.7® Under a statute authorizing post¬ 
ing where the owner cannot be found, a reasonable 
effort must be made to find the owner before post¬ 
ing notice,^® and the reasonableness of an unsuc¬ 
cessful effort to find the owner must be considered 
in each case tvith due regard to its particular 
facts."^^ In order to be sufficient, required or per¬ 
mitted notice by posting must comply with the stat¬ 
utory or charter provisions authorizing such mode 
of giving notice.^® Statutory' provisions as to the 
form of the notice,^® and as to the places where the 
notice must be posted,^^ must be substantially com¬ 
plied with, such as provisions requiring that the no¬ 
tices be posted at stated intervals along the line of 


City of Cincinnati. 184 N.E. 837. 126 
Ohio iSt 218. 

Paper not issiied on Monday held 
proper medium.—^Trenton v. Collier. 
68 Mo.App. 483—44 G.J. p 262 note 
29. 

Paper havlny no flfunday edition 
held proper medium. 

Cal.—Ferine v. Lewis, 60 P. 422, 772, 
128 Cal. 236. 

Or.—Columbia Bank v. Portland. 67 
P. 1112, 41 Or. 1. 

6a N.Y.—In re Phillips, 60 N.T. 
16. 

44 C.J. p 252 note 22. 

61. N.Y.—Seldl v. Zauner, 159 N.E. 
707, 247 N.Y. 17. 

Or.—City of Gearhart v. Gearhart 
Park Co.. 286 P. 147, 132 Or. 496. 

44 aj. p 252 note 28. 

Time of notice generally see supra 5 
1094. 

PnhUoatlon after heazing date held 
Immatezial where it appeared that 
objecting property owners were pres¬ 
ent at hearing and protested.—City 
of Dawson v. Bolton, 143 S.E. 119, 166 
Ga. 232. 

62. Cal.—^Town of Yrefca City v. 
Warrens, 76 P.2d 688, 10 Gal.2d 
776. 

Miss.—^McClure ▼. City of Natchez, 
118 So. 616. 151 Mias. 718—Swayne 
V. City of Hattiesburg, 111 So. 818, 
147 Miss. 244. 

44 CJ. p 252 note 24. 

63. Mias.—McClure ▼. City of 

Natchez; 118 So. 616, 161 Miss. 718 


—Swa 3 me v. City of Hattiesburg. 
Ill So. 818, 147 Mias. 244. 

44 C.J. p 252 note 25. 

Publication la only one edition 
It has been held Immaterial that 
notice was published in only one edi¬ 
tion of a daily paper in suit In equity 
to obtain relief from burdens imposed 
by improvement where complainant 
had legal remedy and remained silent 
when equity and fair dealing required 
him to speak.—Guest v. Brooklyn, 9 
Hun 198, reversed on other grounds 
73 N.Y. 611. 

64, Wash.—^Beach v. Bellingham. 
141 P. 703, 80 Wash. 287. 

65. N.Y.—Gilmore v. Utica. 16 N.Y. 
S. 274, affirmed 29 N.E. 841, 131 N. 
Y. 26. 

68. Cal.—Chambers v. Satterlee, 40 
Cal. 497. 

67. Mo.—Holla V. Schuman, 176 S. 
W. 241, 189 Mo.App. 262—Webb v. 
Strobach, 127 S.W. 680. 143 Mo.App. 
459. 

ea U.S.—Lent V. Tlllson, Gal., 11 S. 

CL 825, 140 U.S. 316, 35 L.Ed. 419. 
ea Cal.—Hayes v. Handley, 187 P. 
952. 182 Cal. 273. 

TO. CaL—EUng v. Lamb, 49 P. 661, 
117 Cal. 401. 

TL Pa.—Warner v. Coatesvllle Bor¬ 
ough. 80 A. 676, 281 Pa. 14L 
44 C.J. p 252 note 88. 

Pallure to post was not fatal, 
where statute required notices to be 
posted or published.—County Securi¬ 
ties V. Palmer, 3 N.Y.S.2d 882, af¬ 
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firmed 7 N.Y.S.2d 491, 255 App.Dlv. 
791. affirmed 21 N.E.3d 214, 2S0 N.Y. 
723. 

78. Md.—Mylander v. Mayor and 
City Council of Baltimore, 172 A. 
234,166 Md. 658. 

73. Md.—Mylander v. Mayor and 
City Council of Baltimore, supra. 

74. Md.—^Mylander v. Mayor and 
City Council of Baltimore, supra. 

Owner oontrlbatlng to failure to find 
Where owner made no effort to coi> 
rect omission of public official to per¬ 
form statutory duty of reporting 
transfer of title to tax authorities, 
but permitted property to remain in 
name of predecessor in title on as¬ 
sessment rolls, official charged with 
duty of giving notice of Intention to 
make Improvement was not required 
to search general land records of city 
to discover Interest of rightful abut¬ 
ting owners, and mere payment by 
rightful owner of taxes on lot as 
charged to predecessor In title did not 
apprise official of rightful ownership, 
and notice by posting was not Inef¬ 
fective.—^Mylander v. Mayor and City 
Council of Baltimore, supra. 

76. Miss.—LangstalF v. Town of 
Durant, 84 So. 459, 122 Miss. 471. 

44 C-J. p 252 note 39. 

76L Or.r—Columbia Bank v. Portland, 
67 P. 1112, 41 Or. 1. 

77. Miss.—Langstafl v. Town of 
DuranL 84 So. 459, 122 Miss. 471. 

44 a J. p 252 note 40. 
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the improvement,and that a notice must be posted 
near the door of the council chamber in order that 
any interested person may have ready access to the 
information contained therein.'*'® Where the statute 
specifies the height of the letters in which the no¬ 
tice is to be printed, a substantial variation from the 
specification will invalidate the notice.so but in ac¬ 
cordance with the maxim, De minimis non curat 
lex, the notice will not be held invalid because of 
a trivial variation from such specification,and, 
where the statute specifies the height of the letters 
in the title of the notice merely, the letters in the 
body of the notice need not conform to such speci- 
fication.ss Where it is required that a resolution 
of intention shall be posted, it is not necessary to 
post the names of those voting for and against the 
resolution.®® 

Time of posting has been held to be for the same 
period as required when notice is given 1^' publi¬ 
cation.®^ Under a provision that a specified period 
must elapse after the posting of a notice before the 
improvement can be ordered, the period has been 
held to run after the first posting.®® 

d. Proof 

In the absence of sufficient evidence aliunde, a return 
stating merely the fact of service, without reciting the 
manner. Is insufficient, and under some statutes proof of 
service is required to be made by affidavit. 

WTiere the proof shows that proper service was 
made, the fact that the return was defective has 
been held immaterialbut in the absence of suf¬ 
ficient evidence aliunde, a return stating merely the 
fact of ser\’:ce, without reciting the manner of the 
service, is insufficient.®^ 

In the case of notice by mail where proof, by 
force of statute, is required to be made by affida¬ 
vit, the affidavit must show that it was made in 


compliance with the requirement of the statute.®® 
When this is done the affidavit, in the absence of 
countervailing evidence, becomes conclusive evi¬ 
dence that such notice was properly directed,®® 
mailed,®® and delivered.®! 

In the case of newspaper notice, the affidavit of 
the publisher or printer may be sufficient, if such 
affidavit substantially complies with the statutory 
requirements,®® but an issue of the newspaper con¬ 
taining the notice is likewise competent evidence of 
the publication;®® and a statement of publication 
in the clerk’s certified copy of an abstract of the 
proceedings has been considered prima facie evi¬ 
dence of publication.®^ It has been held that the 
minutes of the municipal board should show that 
notice was published in the proper medium, although 
the published notice itself need not be set out in 
the record.®® 

In the case of posted notice the affidavit of the 
officer authorized to post the notice may be sufficient 
proof of due service of notice,®® unless such affi¬ 
davit fails to state the facts required by the statute 
to be contained in the affidavit®^ 

§ 1097. Protest or Remonstrance 

a. In general 

b. Requisites and sufficiency 

c Withdrawing or vetoing remonstrance 

a. In (General 

It Is frequently provided by statutes that qualified 
persons may prevent the making of the proposed Improve¬ 
ment by duly filing a proper protest or remonstrance. 

The right of property owners to file operative and 
self-executing remonstrances against the making of 
improvements is not a constitutional or inherent 
right,®® and, in the absence of a statute granting the 
privilege, properly owners have no right to arrest 


7a Cal.—Town of Yreka City v. 

Warrens. 7S P.2d 688, 10 GaJ.2d 776. 
44 C.J. p 253 note 42. 

7a Cal.—^Hausbawout v. Percival, 
119 P. 649, 161 CaL 491, Ann.Cas. 
1913D 115. 

44 C.J. p 253 note 43. 

sa Or.—Columbia Bank v. Portland, 
67 P. 1112, 41 Or. 1. 

44 CJ. p 253 note 45 [a]. 

81. Cal.—^Rice v. Hanrahan Co., 293 
P. 57. 210 Cal. 625. 

44 C.J. p 253 note 47. 

sa Or.—^Lawrence v. Portland. 167 
P. 587. 86 Or. 586. 

sa Cal.—Klnff V. Lamb, 49 P. 561. 
117 CaL 401. 

aa Cal.—Coleman v. Spring Constr. 
Co.. 182 P. 473, 41 CaLApp. SOL 


85. Cal.—Oakland Sav. Bank v. Sul¬ 
livan. 40 P. 546. 107 Cal. 428. 

X.Y.—In re Bassford, 63 Barb. 161, 
aillrmed 60 X.Y. 509. 

sa Idaho.—^McEwen v. Ooeur 

d'Alene, 132 P. 308. 23 Idaho 746. 

44 C-J- p 253 note 54. 

87. Mo.—State v. St. Louis. 1 Mo. 
App. 603, affirmed 67 Mo. 113. 

sa Cal,—^McNutt v. Los Angeles. 201 
P. 592, 187 Cal. 245. 

m.—Springer v. Chicago, 139 N.E. 
414, 308 Ill. 356. 

89. Cal.—^MeXutt ▼. Los Angeles, 
201 P. 592, 187 CaL 245. 

9a Cal.—McNutt v. Los Angeles, su¬ 
pra. 

91. Cal.—^McNutt ▼. Los Angeles, 
supra. 

aa Iowa.—Illinois Csnt. B. Co. v. 
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Pomeroy, 194 N.W. 918, 196 Iowa 
504. 

44 C.J. P 268 note 61. 

9a Mont.—^Harvey ▼. Townsend, 188 
P. 897, 67 Mont. 407. 

94. Ma—^Delmar Inv. Co. v. Lewis, 
162 S.W. 675, 180 MoJV^pp. 22. 

95. Ala.—Nashville, C. & St. L. By. 
Co. V. Town of Boaz, 147 So. 195, 
2216 Ala. 441. 

9a Cal.—Gordon v. Ransome-Crum- 
mey Co., 174 P. 906, 37 Cal.App. 
755. 

44 C.J. p 253 note 64. 

97. Or.—^Miller v. Portland, 128 P- 
64, 62 Or. 26. 

44 CJ. p 263 note 65. 
sa U.S.—^Brougham v. TTajigim City, 
D.CMo., 263 F. 115. 

44 C.J. P 258 note 66, 
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further improvement proceedings by protest or re¬ 
monstrance and a statute authorizing a city to 
make certain improvements, without allowing the 
property owners to protest, has been held to be val¬ 
id as against various constitutional objections.^ 
However, it is frequently provided by the statute 
that qualified persons may prevent the making of the 
proposed improvement by duly filing a proper pro¬ 
test or remonstrance.^ Under such statutes a suf¬ 
ficient remonstrance will deprive the municipal au¬ 
thorities of jurisdiction to make the improvement,® 
unless it is of a kind clearly excepted from the op¬ 
eration thereof.^ If the protest is adjudged to be 
insufficient, the city may proceed with the improve¬ 
ment;® but an erroneous determination that a re¬ 
monstrance is insufficient does not affect the suf¬ 
ficiency of the remonstrance to oust the council of 
jurisdiction to make the improvement;® nor, on the 
other hand, does the adoption of a report that a 
certain remonstrance is effective, when in fact it is 
not, deprive the council of authority^ 

b. Requisites and Sufficiency 

(1) In general 

(2) Qualification of remonstrants 

(3) Number of remonstrants 


(1) In General 

Tha remonstrance or protest, In order to deprive the 
municipal authorities of Jurisdiction to make the improve¬ 
ment, must conform strictly to statutory requirements. 

The remonstrance or protest, in order to deprive 
the municipal authorities of jurisdiction to make the 
improvement, must conform strictly to statutory re¬ 
quirements.® As a general rule it must be in writ¬ 
ing.® 

Contents. Unless the statute otherwise clearly 
provides, the particular grounds for objection to the 
proposed improvement need not be set forth in the 
remonstrance,1® but the expression of disapproval 
against the improvement as proposed must be un¬ 
qualified.^^ A protest against an improvement is 
sufficient for the work objected to, although it does 
not include all the work enumerated in the resolu¬ 
tion of the council.!® 

Signatures. The remonstrance must be signed^® 
by the required number of qualified remonstrants.!^ 

Filing. The protest or remonstrance must be filed 
within the time prescribed by the statute,!® with the 
proper official,!® and, if not so filed, the city may 
proceed with the improvement.!^ When the only 
requirement in the statute is that the protest be 
filed with a particular officer, without mentioning 


99. La.—^Palmer v. Mayor and 
Board of Aldermen of Town of 
Ponchatoula, 197 So. 697, 195 La. 
997. 

N.J.—Weldon v. Village of South 
Orange, 135 A. 799, 103 N.J.Law 
235. 

44 C.J. p i353 note 67. 

1. Mo.—Stone v. Jefferson, 293 S. 
W. 780, 317 Mo. 1. 

44 C.J. p 254 notes 69-71. 

Over protasts 

A provision giving taxpayers right 
to protest and permitting governing 
officials to disregard protest has been 
held not to go beyond the limits of 
legislative discretion.—^Palmer v. 
Mayor and Board of Aldermen of 
Town of Ponchatoula, 197 So. 697, 196 
La. 9^7. 

2. Okl.—^Baldwin v. City of Lawton. 
186 P.2d 699, 198 Okl. 585—Liberty 
Kat. Bank v. Excise Board of Jeff¬ 
erson County, 52 P.2d 51, 175 OkL 
245—City of New Cordell v. Man¬ 
sell. 86 P.2d 508. 169 OkL (L66— 
Sevems Paving Co. v. Oklahoma 
City, 18 P.2d 94, 158 Okl. 182. 

44 C.J. p 254 note 72. 

3. Okl.—City of New Cordell v. Man¬ 
sell, 86 P.2d 508. 169 Okl. 166. 

44 C.J. P 254 note 74. 

Power to adopt prellrntnaxy zesolo- 
tion 

Under a statute providing that 
the city governing body shall consid¬ 
er objections to a proposed resolution 


of necessity and may adopt such res¬ 
olution with or without amendment, 
as it may deem proper, and that aft¬ 
er the adoption of such resolution the 
governing body shall have power to 
cause the Improvement to be made 
unless a protest Is properly filed by 
a specified number of property own¬ 
ers, objections filed by the specified 
number of property owners will not 
prevent the governing body from 
adopting a proposed resolution.— 
Nleland v. City of Yankton, 222 N.W. 
600. 54 S.D. 74. 

4. N.J.—Weldon v. Village of South 
Orange, 185 A. 799, il03 N.J.Law 
235. 

44 C.J. p 254 note 75. 

6. Okl.—^Pauls Valley v. Carter, 224 
P. 628, 101 Okl. 205. 

6b Or.—^Brown v. SUverton, 190 P. 
971, 97 Or. 441. 

7- Cal.—City St. Impr. Co. v. Laird, 
70 P. 916, 188 Cal. 27. 

& S.D.—Nleland v. City of Yank¬ 
ton. 232 N.W. 600, 54 S.D. 74. 

44 C.J. p 255 note 82. 

9. Colo.—^Hildreth v. Longmont, 106 
P. 107, 47 Colo. 79. 

44 C.J. p 255 note 83. 

IOl Ind.—Sauntman v. MaxweU, 54 
N.E. 897, 154 Ind. 114. 

IL Mo.—Plndley-Kehl Inv. Co. v. 

O’Connor, 256 S.W. 798. 

44 C.J. p 256 note 85. 

12, GaL—Los Angeles Lighting Ca 
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V. Los Angeles, 39 P. 535, 106 CaL 
156. 

13. Mo.—Flndley-Eehl Inv. Co. v. 
O'Connor, 256 S.W. 798. 

44 C.J. p 256 note 87. 

14. Ariz.—^Mosher v. City of 

Phcenlx. 263 P. 5, 88 Arlz. 182. 

44 C.J. p 265 note 90. 

Qualification and number of remon¬ 
strants see InfTa subdivisions b 
(2), b (3) of this section. 

Act of agent possessing dlsoxetloau 
axy authority to protest held valid. 
—^Mosher v. City of Phcenlx, supra. 

Sole resident executor of two es¬ 
tates, having sole management by 
agreement of other executor and 
hlers, was qualified to sign remon¬ 
strance.—Cole V. City of Lewiston, 
295 P. 430, 60 Idaho 179. 

16. Arlz.—Mosher v. City of 
Phcenlx, 263 P. 5, 38 Arlz. 183. 

44 C.J. p 254 note 79. 

Before adoption of resolution 

Under a statute providing for the 
filing of protests after the adoption 
of a resolution of necessity, It hn^ 
been held that protests cannot be 
filed before the adoption of such 
resolution.—Nleland v. City of Yank¬ 
ton, 222 N.W. 600, 54 S.D. 74. 

16L Arlz.—^Mosher v. City of 

Phcenlx, 263 P. 5, 83 Arlz. 182. 

17. Ga.—Valdosta v. Harris, 119 S. 
E. 635, 156 Ga. 490. 

44 C.J. p 265 note 80. 
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his place of business, and the purpose of the filing 
is merely to give notice to the official and not con¬ 
structive notice to third persons, it has been held 
that it is not necessary to file the protest in the 
office of the designated official during his regular 
office hours.i8 

Indorsement by clerk. In the absence of a stat¬ 
ute otherwise expressly- providing, the indorsement 
of the cit3' clerk as to the fact and date of the filing 
is not essential to the validity* of the remonstrance.^^ 

(2) Qualification of Remonstrants 

In general, the qualifications entitling a person to re¬ 
monstrate against an Improvement are the same as those 
entitling a person to petition for an Improvement, and 
generally Include ownership of taxable property abutting 
on, or adjacent to, the line of Improvement, and residence 
in the improvement district, or at least residence In the 
municipality. 

In general, the qualifications entitling a person to 
remonstrate against an improvement are the same 
as those entitling a person to petition for an im- 
provement.20 The qualifications generallj- include 
ownership of the taxable property abutting on, or 
adjacent to, the line of improvement,and resi¬ 
dence in the impro\’ement district,23 or, at least, res¬ 
idence in the municipality,23 

Persons under disabilities. Mental incapacity, it 
has been held, does not disqualify a person from 
joining in a remonstrance, where the statute does 


not otherwise expressly provide.34 Although there 
is authority to the contrary,*^ it has been held that 
a minor is not qualified to sign a remonstrance.^^ 

IVhat constitutes owticrship. It is generally held 
that the statutes limiting the right of protest to 
property owners require the ownership to be that of 
the legal title to an unlimited estate in fee,2" al¬ 
though this rule is not invariable ;2S and, although 
there is authority to the contrary,29 it has been held 
that an administrator or executor of a deceased 
owner is qualified to sign the remonstrance,^® in 
view of the fact that the signature to a remon¬ 
strance unlike the signature to a petition does not 
impose a contractual obligation on the estate, but 
on the contrary is an act of protection done in the 
interests of the estate.®^ 

Record ozenership has been held to be the decisive 
factor in determining the qualification of remon¬ 
strants,23 and persons holding unrecorded deeds 
have been held not to be qualified to protest.33 

(3) Number of Remonstrants 

The remongtrence must purport to be signed by the 
requisite number of qualified persons. 

The remonstrance must purport to be signed by 
the requisite number of qualified persons,34 and, al¬ 
though not so in fact, it will be effective until dis¬ 
allowed by the council,®^ and, if the requisite num- 


la Arts.—^Mosher ▼. City of 

Phoenix, 253 P. 6, 33 Ariz. 1&2. 
19. Arlz —Mosher t. City of 

Phoenix, supra. 

44 C.J. p 256 note 81. 

na Idaho.—Cole v. City of Lewis¬ 
ton. 295 P. 430, 60 Idaho 179. 

44 C.J. p 255 note 91. 

Qualifications of petitioners see su¬ 
pra S 1091. 

21. Kan.—Hammond ▼. City of Ot¬ 
tawa. 2T5 P. 141, 127 Kan. 874. 

44 C.J. p 255 note 92. 

Tims of owasrshlp 
Ownership of the property at the 
time of adoption of the ordinance 
or resolution to improve Is the deci¬ 
sive time.—^Hammond v. City of Ot¬ 
tawa, supra—44 C.J. p 255 note 92 
[fl- 

22. Znd.—^Maley v. Clark, 70 XJSL 
1005, 83 Ind.App. 149. 

44 C.J. p 256 note 98. 

County Is not to be deemed resi¬ 
dent property owner In improve¬ 
ment proceedinss.—^Bentley v. Gunn, 
266 P. 28, 125 Kan, 784—Osborne 
County Y. Osborne, 180 P. 233, 104 
Kan. 671. 

23L Mo.—Shaw v. Gobeiv 161 S.W. 

209. 167 MoA.pp. 125. 

44 G.J. p 256 note 94. 


24i Kan.—Clarke v. Lawrence, 88 
P. 735, 75 Kan. 26. 

44 C.J. p 256 note 95. 

25. Kw—Clarke y. Lawrence, su¬ 
pra. 

26L Thlrteeni-year-old child 
S.D.—^Xieland y. City of Yankton, 
222 N.W. 600, 54 S.D. 74. 

27. Arlz.—^Mosher y. City of 
Phoenix, 268 P. 5, 83 Arlz. 182. 

44 C.J. p 256 note 97. 

Trustee^ and not heneflolazles, held 
to have right to protest.—^Mos^r v. 
City of Phoenix, supreu 
Property in zeoeiYer*8 hands 

Evidence was held to sustain find¬ 
ing that property belonged to part¬ 
nership in receiver's hands prevent¬ 
ing partner’s protest against im¬ 
provement.—^Mosher y- City of 
Phoenix, supra. 

Cotenancy 

(1) A cotenant is authorized to 
sign a protest.—^Los Angeles L. Co. 
Y. City of Los Angeles, 89 P. 535, 
106 Cal. 156. 

(2) It has been declared that the 
protest of one cotenant will protect 
not only his own interest but also 
that of his cotenant. 

Arlz.—^Mosher v. City of Phoenix, 
263 P. 6, 83 Arlz. 182. 

Neb.—Chan y. South Omaha^ 123 N. 
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W. 464, 85 Neb. 484, 183 Am.S.R. 
670. 

28. Utah.—Cave y. Ogden City. 169 
P. 163, 51 Utah 166. 

44 C.J. p 256 note 98. 

Tendee held qualified 
Idaho.—Cole v. City of Lewiston, 295 
P. 430. 50 Idaho 179. 

Mo—Shaw V. Goben, 161 S.W. 209, 
167 Mo.App. 125. 

29u Or.—^LaJs y. Silyerton, 147 P. 
398, 150 P. 269, 151 P. 712, 77 Or. 
434. 

44 C.J. p 256 note 99. 

Idaho.—Cole y. City of Lewis¬ 
ton. 295 P. 430, 50 Idaho 179. 

44 C.J. p 256 note 1. 

31. Neb.—Chan v. South Omaha, 128 
N.W. 464, 85 Neb. 434, 133 Azn.S.R. 
670. 

44 C.J. p 266 note 1. 

32. Kan.—^Hammond y. City of Ot¬ 
tawa, 275 P. 141, 127 Kan. 874. 

44 C.J. p 256 note 92 [e]. 

33. Kan.—Hammond y. City of Ot¬ 
tawa. supra. 

3d. Arlz.—Amish v. City of Phoenix, 
282 P. 42, 36 Ariz. 21. 

44 C.J. p 266 note 2. 

35. CaL—Pacific Pay. Co. y. Geary, 
68 P. 1028, 186 Cal. 873. 

44 C.J. p 257 note 8. 
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bcr fails to remonstrate, all will be bound by the 
proceedings.36 Under the varying statutes the req¬ 
uisite number may be a specified proportion, usu- . 
ally a majority, of the qualified owners,^" the num- : 
ber of owners representing a specified proportion j 
in amount of the qualified property,^8 or the num¬ 
ber of owners representing a majority in value of ! 
such property,the property to be taken into con- • 
sideration being sometimes measurable in terms of 
the number of lineal feet abutting on the line of '■ 
improvement,^® while sometimes the superficial area j 
of the property must be made the basis of computa- ' 
tion.*^^ The measurements are to be determined 
by official records and not by private surveys.^^ Jt 
has been held that a husband and wife owning an 
estate by the entirety are to be counted as two own¬ 
ers in determining whether the remonstrance has 
been signed by the requisite number of owners,j 
although it has also been held that the signature i 
of one spouse alone is sufficient to make the whole 
frontage of the property count against the improve- 

ment>4 

Publicly owned property should be considered in 


determining whether a remonstrance has been 
signed by the owners of the requisite proportion of 
property, if it is liable to assessment for the im¬ 
provement,^® but not if it is not liable to assess¬ 
ment.^® 

c. Withdrawing or Vetoing Remonstrance 

A remonstrant may withdraw his disapproval at any 
time before the expiration of the period allowed for re¬ 
monstrance or protest, and, where a remonstrance la 
vetoed or overruled, as It may be under the provisions of 
some statutes, by the requisite vote of the municipal 
authorities, the municipal corporation has power to pro¬ 
ceed with the Improvement. 

A remonstrant may withdraw his disapproval at 
any time before the expiration of the period allowed 
for remonstrance or protest,47 and there is some 
authority permitting withdrawal after the expira¬ 
tion of such period,48 but it is generally held that 
after jurisdiction to proceed with an improvement 
has been ousted by the filing of a remonstrance, it 
cannot be restored by a withdrawal of the disap- 
provaL48 The wthdrawal need not be expressed 
in any particular form or words, but the language 
used should be sufficient to apprise the municipal 


as. Mo.—^Rlverview State Bank v. 
Ck>urtney. 74 S.W.2d 81, 229 Mo. 
App. 111. 

44 CJ. p 267 note 4. 

37. Idaho.—Cole v. City of Lewis¬ 
ton. 295 P. 430, 60 Idaho 179. 
Mo.—Kitchen v. City of Kitchen, 8 
S.W.2d 602, 820 Mo. 669. 

44 C.J. p 257 note 6. 

3a Mo.—Maley v. Clark, 70 N.E. 

1005, 88 Ind.App. 149. 

Okl.—^Baldwin v. City of Lawton, 
185 P.2d 699, 198 Okl. 686. 

44 C.J. p 257 note 7. 
acajoxity In district 

Protest signed by majority of 
abutting property owners, but not 
by majority of owners of entire dis¬ 
trict, was insufficient.—^Amish v. 
City of Phcenlz, 282 P. 42. 36 Arlz. 
21 . 

44 C.J. p 267 note 7 [a]. 

39. N.J.—^Wethllng v. Orange, 110 
A. 133, 94 N.J.Law 86. 

N.T.—^In re Board of Street Open¬ 
ing. 15 N.Y.S. 866. 

STninher and value 

Statute requiring protest by ma¬ 
jority of abutting owners In num¬ 
ber and assessed valuation In order 
to defeat improvement did not con¬ 
travene constitution.—Boagnl v. 
Mayor and Board of Aldermen of 
City of Opelousas, 149 So. 494, 177 
La. 835. 

4a Kan.—^McCreedy v. PL Scott, 
216 P. 287, 118 Kan. 758. 

Minn.—Sullwold v. SL Paul, 164 N. 
W. 983, 188 Minn. 271, Ann.Cas. 
1918E 835. 

68 C. J.S.—48 


41. Kan.—^Hammond v. City of Ot¬ 
tawa. 276 P. 141, 127 Kan. 874. 

Okl.—City of New Cordell v. Man¬ 
sell. 36 P.2d 508, 169 Okl. 166— 
Clark V. City of Weatherford, 288 
P. 278, 143 Okl. 165. 

44 CJ. p 267 note 10. 

42. Kan.—Hammond v. City of Ot¬ 
tawa. 275 P. 141, 127 Kan. 874. 

43. Mo.—^Blackwell v. City of Lee’s 
Summit. 82 SW2d 63, 326 Mo. 
491—^Kitchen v. City of Clinton, 8 
S.W.2d 602, 320 Mo. 569—Rhodes v. 
Koch. 189 S.W. 641, 196 Mo.App. 
182. 

44. Mo.—^Blackwell v. City of Lee’s 
Summit, 32 S.W.2d 63, 326 Mo. 491 
—Kitchen v. City of Clinton, 8 S. 
W.2d 602, 820 Mo. 569—Flndley- 
Kehl Inv. Co. v. O’Connor. 256 S. 
W. 798. 

45. City property 

Kan.—Palmer v. Munro, 255 P. 67, 
123 Kan. 387. 

Okl.—Clark v. City of Weatherford, 
288 P. 278. 143 Okl. 166. 

School district property 
Kan.—^Palmer v. Munro, 255 P. 67, 
123 Kan. 387. 

46. Municipal property 

Utah.—^Armstrong v, Ogden City. 43 
P. 119, 12 Utah 476. 

44 C.J. p 266 note 92 [h]. 

Pederal property 

Neb.—Chan v. South Omaha, 128 N. 
W. 464. 86 Neb. 434, 133 Am.S.R. 
670. 

47. Aris.—Mosher v. City of 

Phcenlz, 268 P. 6, 88 Arlz. 182. 
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Idaho.—Cole v. City of Lewiston, 295 
P. 430, 50 Idaho 179. 

Kan.—Bentley v. Gunn, 266 P. 28. 
125 Kan. 784. 

Mo.—^Blackwell v. City of Lee's Sum¬ 
mit, 32 S.W.2d 63, 326 Mo. 491— 
Rivervlew State Bank v. Court¬ 
ney, 74 S.W.2d 81. 229 Mo.App. 
111 . 

Neb.—^Burrows v. Keebaugh, 231 N. 

W. 751, 120 Neb. 186. 

S.D.—^Nieland v. City of Yankton. 222 
N.W. 600. 54 S.D. 74. 

44 C.J. p 257 note 13. 

Time and ^ace of filing 

The withdrawal must be filed with¬ 
in the time fixed by law and, where 
the only requirement of the statute 
is that it be filed with a particular 
official, and the purpose of filing Is 
merely to give notice to the official, 
it has been held that it is not neces¬ 
sary t^Lat it be delivered to the des¬ 
ignated ofilcer at his office during 
his regular office houra—^Mosher v. 
City of Phoenix, 263 P. 5, 83 Arlz. 
182. 

Pallure of city oflLclal to strike 
withdrawn name from protest does 
not affect validity of withdrawal 
since withdrawal is complete when 
filed.—Rivervlew State Bank v. 
Courtney, 74 S.W.2d 81, 229 Mo.App. 
111 . 

48. La.—City of New OrlecL^s v. 

Stewart, 18 La.Ann. 710. 

Neb.—^Burrows v. Keebaugh, 241 N. 
W. 761, 120 Neb. 136. 

48. Okl.—Sharum v. Muidcogee^ 141 
P. 22, 43 Okl. 22, 28. 

44 C.J. p 267 note 14. 
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officers of the intent of the remonstrant to with¬ 
draw from the protest.^® 

Where remonstrance is vetoed or overruled, as 
it may be under the provisions of some statutes,®^ 
by the requisite vote of the municipal authorities^® 
the municipal corporation has power to proceed with 
the improvement notwithstanding a valid protest.^® 
It has been held that an order of the council direct¬ 
ing a board to proceed with an improvement not¬ 
withstanding a remonstrance may be in the form 
of a resolution,^^ but that an order adopted by a 
viva voce vote is ineffective.^S \\Tien the report of 
a committee to which has been referred a remon¬ 
strance is received by the council and ordered filed, 
such action has been held to amount to an adoption 
of the report and becomes a part of the record.56 
So, when a remonstrance is referred to a commit¬ 
tee, and the council or board in disregard of the 
remonstrance authorizes the improvement, such ac¬ 
tion amounts to a decision against the remonstrance 
and it is not necessary that a formal order be en¬ 
tered for that purpose.57 

§ 1098. Pre limin ary Investigations and Re¬ 
ports 

In the absence of a statute otherwise provIdlnOf no 
preliminary investigations and reports are necessary In 
order to enable a municipal corporation to make an Im¬ 
provement. 


In the absence of a statute otherwise provid¬ 
ing,5S no preliminary investigations and reports are 
necessary in order to enable a municipal corpora¬ 
tion to make an improvement.®^ 

§ 1099. -Estimate of Cost 

a. In general 

b. By whom made 

c. Form, requisites, and contents 

d. Amendment 

a. Id. General 

The preparation and filing of an estimate of the cost 
of a proposed Improvement are generally required, and 
proceedings taken without the making of the prescribed 
estimate are Invalid. 

In the absence of legislative requirement, a pre¬ 
liminary estimate of the cost of proposed improve¬ 
ments need not be made.®® By statute or charter 
provisions, hoivever, the preparation and filing of 
an estimate of the cost of a proposed improvement 
are generally required for the information of the 
municipal authorities, who must determine the util¬ 
ity and extent of the improvement,®! and sometimes, 
as well, for the information of property owners who 
will be affected by the improvement,®® or of per¬ 
sons who contemplate bidding on the contract to 
make the improvement.®® Whatever its purpose, the 
requirement as to the estimate of cost is generally 


sa Arl*.—^Mosher v. City of 
Phoenix, 263 P. 5. 83 Aziz. 1S3. 
SeelaratioxL of nestrallty 

Property owner’s statement that 
she desired to be neutral had the 
effect of withdrawing protest to cre¬ 
ation of paving improvement dis¬ 
trict.—Cole V. City of Lewiston, 295 
P. 430, 50 Idaho 179. 

ZTotloe anthozizlag o&dal to wlttL. 
dzav signature was held sufficient as 
against contention that withdrawal 
was not unquallfled but an attempt 
to delegate discretionary authority. 
—^Mosher v. City of Phoenlz, 263 P. 
5, 33 Arlz. 182. 

WnthdrawBl as reprassiitativa 

A protest signed by a property 
owner mdlvidually and as a personal 
representative has been held suffi¬ 
ciently withdrawn, both as to prop¬ 
erty of estate and as to property 
held personally, by a statement re- 
•queating withdrawal signed as rep¬ 
resentative.—Nleland v. City of 
Tankton, 222 N.W. 600, 54 S.D. 74. 

SCnsbaad’s Magraan approviag* 
wife's wlUidzawsl was held to show 
that wife’s signature covered Inters 
ests of both and was ratified.—^Moah- 
sr V. City of Phoenix, 268 P. 5, 88 
Arlz. 188. 

SI. Za.—Cart v. City of Jennings, 28 


So.2d 39, 210 La. 748—Palmer v. 
Mayor and Board of Aldermen of 
Town of Ponchatoula, 197 So. 697, 
195 La. 997. 

SSL Sy.—Walt v. Southern Oil, etc., 
Co.. 373 S.W. 478, 209 Ky. 682. 

44 C. J. p 257 note 16. 

53. La.—Cart v. City of Jennings. 
28 So.2d 39. 210 Lcl 748—^Palmer 
V. Mayor and Board of Aldennen 
of Town of Ponchatoula. 197 So. 
697, 195 La. 997. 

44 C.J. p 258 note 17. 

64i Wash.—^Buckley v. Tacoma, 37 
P. 446, 9 Wash. 269. 

55. Wash.—^Buckley v. Tacoma, su¬ 
pra. 

Be. Mo.—Knopfi V. Gilsonite Roof¬ 
ing, etc., Co.. 92 Mo.App. 279. 

44 C.J. p 258 note 20. 

57. Cal.—Harney v. Heller, 47 Cal. 
15. 

5& Petermlnation of bensflts 
Under some statutes, before a 
resolution authorizing a public Im¬ 
provement can legally be adopted, 
it 18 necessary for the municipal 
authorities to determine that bene¬ 
fits will accrue to the property in¬ 
volved. the amount thereof, the man¬ 
ner of prorating, and that special 
assessments will be made propor- 

754 


I tionate to benefits.—City of Ft 
Mj^ers V. State, 117 So. 97, 95 Fla. 
704. 

59. Survey of adjoining property 
frontage was not required before 
passage of sidewalk construction 
ordinance.—Wilson v. Blanton, 11 S. 
W.2d 127, 226 Ky. 618. 

Failure to map and reoord draliu 
ago azea was held not to affect val¬ 
idity of proceedings In absence of 
statute Imposing such requirement— 
Deamer v. Borough of Bergenfleld, 
151 A. 450, 8 N.J.M1SC. 627. 

60i Mass.—Crofts v. Bocml of As¬ 
sessors of North Adams, 158 NS. 
561, 361 Mass. 191. 

44 C.J. p 258 note 22. 

61. Okl.—^Bocox V. Blxby, 247 P. 
30. 114 Okl. 269. 

44 C.J. p 258 note 25. 

62. Ala.—City of Hartselle v. Cul¬ 
ver. 114 So. 58. 216 Ala. 668. 

Ill.—City of Pekin v. Grussl, 170 N. 
B. 818, 838 IlL 196—Village of 
Oak Park v. Chicago & W. T. Ry. 
Go.. 156 N.E. 476. 825 IlL 488. 

44 C.J. p 258 note 26. 

63. Mo^Mound City v. Shields, 
App., 278 S.W. 798. 

44 aJ. p 258 note 27. 
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mandator}*,and, unless the improvement is of a 
kind clearly outside its operation,will render pro¬ 
ceedings taken without the making of the prescribed 
estimate invalid;®® but it is otherwise where the 
statute merely provides that an estimate of cost 
shall be furnished if required by the council, and 
the council does not require it.®7 Compliance with 
such statutory provisions may be a condition pre¬ 
cedent to the letting of a contract,®® or the le'i-y of 
an assessment.®® On the other hand, it has been 
held that compliance with such provisions is not 
a condition precedent to the passage of an improve¬ 
ment ordinance.^® The time for filing such esti¬ 
mates is discussed infra subdivision c (2) of this 
section. 

b. By Whom Made 

The estimate of cost must be made by the municipal 
engineer or other proper officer or board lawfully desig¬ 
nated, and this duty may not be delegated, although the 
detail of the work may be done by another. 

The estimate of cost must be made by the mu¬ 
nicipal engineer or other proper officer or board 
lawfully designated,^! and this duty may not be del¬ 
egated by such officer or board,72 although the de¬ 
tail of the work may be done by another.^® Where 
a board is required merely to furnish an estimate of 


cost, the work of preparation is properly done by 
an officer of the corporation^^ The jurisdictional 
feature of a statutory requirement for an estimate 
of cost does not consist in the official character of 
the engineer who makes the assessment.^® It has 
been held, however, that, where the municipal char¬ 
ter provides that an official engineer shall be under 
oath and bond for the faithful performance of his 
duties as official engineer, an estimate of cost made 
by an engineer not under oath or bond does not 
constitute a valid basis on which to make the im¬ 
provement, and is void.^® 

c. Foim, Requisites, and Contents 

(1) In general 

(2) Signature, certification, address, 

presentation, and filing 

(1) In General 

The estimate must substantially conform with statu¬ 
tory requirements, and should be a reasonable, bona fide 
estimate based on the plans and specifications of the pro¬ 
posed Improvement; the degree of particularity with 
which the cost of the Improvement must be estimated de¬ 
pends on statutory or charter provisibns. 

The estimate must substantially conform to statu¬ 
tory requirements.^^ In the absence of a statutory 
requirement as to form, it need not be made in any 


04. Fla.—City of Ft Myera v. State, 
117 So. 97, 95 Fla. 704. 

N.T.—Glezen v. Town Board of Rich- 
ford, 81 K.Y.S.2d 286, 192 Misc. 668. 
44 C.J. P 258 note 28. 

65. Mich.—City of Pontiac v. Du- 
charme, 270 N.W. 754, 278 Mich. 
474. 

44 C.J. p 258 note 29. 

Contract for pnroliaBe of land is 
not within statute requlnngr estimate 
of cost of Improvement—City of 
Pontiac V. Ducharme. supra. 

Erection of light plant was held an 
improvement within statute requir¬ 
ing estimate.—Smith v. City of Tah- 
lequah, 291 P. 981, 145 Okl. 103. 

66. Ala.—^Hartselle v. Culver, 114 
So. 58, 216 Ala. 668. 

44 C.J. p 268 note 30. 

67. Mo.—^Youmans v. Everett, 160 
S.W. 274. 173 Mo.App. 671. 

44 C.J. p 259 note 82. 

6& U.S.—^Edgar v. Pittsburg, C.C. 

Pa., 114 F. 586. 

44 C.J. p 259 note 38 [a]. 

Conditions precedent to Improvement 
contracts generally see infra S 
1145. 

69. Ill.—^Harmon v. Arthur, 140 N. 
E. 63. 309 lU. 95. 

N.Y.—Matter of Feust, 8 N.Y.S. 420, 
6 Silv.Sup. 427. affirmed 24 N.E. 
479, 121 N.Y. 299. 

Omissions of, or defects in, prelimi¬ 
nary proceedings generally as af¬ 


fecting assessments see infra fi 
1381. 

Estimate held to be impraotloable 
Ill.—^Harmon v. Arthur, 140 N.E. 53. 
309 Ill. 95. 

7a Kan.—Kansas City v. Cullman. 

68 P. 1099. 65 Kan. 68. 

44 C.J. p 259 note 34 [a]. 

71. Ill.—^Village of Marissa v. Jones, 
168 N.E. 889, 327 111. ISO. 

Mo.—City of Jackson to Use of Cape 
County Sav. Bank. v. Houck, 48 
S.W.2d 908, 226 MoApp. 836. 

44 C.J. p 259 note 36. 

OrdiTianoe designating mayor to 
tfproonre” estimates of costs was 
sufficient compliance with statutory 
requirement that estimate be “made.** 
—Tabb V. Burt. Mo.App., 296 S.W. 
820. 

Employment of engineer 

(1) In the absence of finud or 
collusion, a municipality which does 
not have a city engineer may employ 
an engineer to prepare estimates for 
Improvements.—^Pointer v. Town of 
Chelsea, 257 P. 785, 125 Okl. 278. 

(2) It has been held that the en¬ 
gineer employed may he a nonresi¬ 
dent.—Wimmer v. Knight, 259 P. 640, 
126 Okl. 135—^Moore v. City of Perry, 
259 P. 133, 126 Okl. 168—Edmonds 
V. Haskell, 247 P. 16. 121 Okl. 18. 

(3) Where statutory authorization 
therefor exists, the engineer so em¬ 
ployed may be paid from assess¬ 
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ments.—^Moore v. City of Perry, su¬ 
pra. 

72. Mo.—Williams v. Hybskmann, 
278 S.W. 377, 811 Mo. 832. 

44 C.J. p 259 note 37. 

73. Mo.—City of Jackson, to Use of 
Cape County Sav. Bank, v. Houck, 
48 S.W.2d 908, 226 Mo.App. 836— 
Tabb V. Burt, App., 296 S.W. 820. 

44 C.J. p 269 note 38. 

7a Mich.—Cass Farm Co. v. De¬ 
troit, 83 X.W. lOS. 124 Mich. 483. 

44 C.J. p 259 note 39. 

75. Okl.—^Booox V. Bixby, 247 P. 20, 
114 Okl. 269. 

7a Okl.—Scarden v. City of Guth¬ 
rie. 292 P. 40, 145 Okl. 187—Wim¬ 
mer V. Knight, 259 P. 640, 126 OkL 
185. 

77. Coaformity to estimate in pre^ 
limlnazy resolution 
Under a statute providing that no 
ordinance for a local Improvement 
shall be passed unless first recom¬ 
mended by a local board of improve¬ 
ment, and requiring an estimate to 
be Included in the resolution adopt¬ 
ed by such board and an estimate to 
accompany the recommendation of 
the board to the city council, the es¬ 
timate presented to the city coun¬ 
cil must be substantially the same 
as the original estimate, unless a 
change was made at the public hear¬ 
ing on the adoption of the resolution 
by the board.—City of Pekin v. Grus- 
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particular form.^^ The estimate should be a reason¬ 
able, bona fide estimate based on the plans and spec¬ 
ifications of the proposed improvement."^ The de¬ 
gree of particularity with which the cost of the im¬ 
provement must be estimated depends on statutory or 
charter provisions, with which there must be sub¬ 
stantial compliance.50 WTiile sometimes an estimate 
in gross is sufncient,^^ as a general rule the cost of 
each essential element in the improvement must be 
separately set out in the estimate,^® although even 
under this rule the itemization need not be done 
in elaborate detail,S3 but an estimate is sufficiently 
itemized if it is so specific as to give a general idea 
of the cost of the substantial component parts of 
the improvement.^^ Under either rule, however, 
the cost required to be stated must be in the form 
of a sum certain, or one readily capable of being 
made certain.ss The estimate should be based on 
cost for cash,®® and may include items which are 
not specifically enumerated in the ordinance for the 
improvement, if they are properly incident to the 
improvement hence, the report may take into 
consideration all such items as reasonably enter in¬ 
to consideration in determining the amount of the 
estimate and the cost of levy and collection of a 
special tax.®® Neither an excessive estimate of 


costs®® nor the inclusion of improper items in the 
estimate®® will per se invalidate the proceedings 
where the estimate otherwise meets the require¬ 
ments of the statute. 

(2) Signature, Certification, Address, Pres¬ 
entation, and Filing 

The estimate must be signed by the persen authorized 
to prepare it, and, under some statutes, must contain a 
certificatfon that the actual cost will not exceed that es¬ 
timated, and must be properly addressed, presented, and 
filed. 

The estimate of cost in order to be valid must 
be signed by the person or persons authorized to 
prepare it,®^ and, under some statutes, must contain 
a certification that the cost of the improvement will 
not exceed the estimated cost.®® It must generally 
be submitted to the common council or other legis¬ 
lative body,®® and must be filed in the office of the 
municipal clerk or other designated officer ;®4 but 
such submission and approval are not necessary in 
the absence of an express requirement in the stat¬ 
ute.®® 

Address. The fact that an estimate was not ad¬ 
dressed to the proper board is not important where 
that board considered and acted on it.®® 


aU 170 NJE3. 813, 338 HI. 196—City 
of Marion v. Sisney, 96 N.E. 860, 252 
Ill. 421. 

78- Neb.—Carr ▼. Fenstermacher, 
228 N.W. 114,119 Neb. 172. 

79- Pla.—City of Ft. Myers v. State, 
117 So. 97. 95 Fla. 704. 

80. HL—City of Pekin v. Grueal, 
170 N.E. 318, 838 HI. 196—City of 
Ottawa V. Hulse. 163 N.E. 685, 332 
Ill. 286. 

Mo.—City of New Franklin ex reL 
Lynch-McDonald Const. Co. v. Ed¬ 
wards, App., 33 S.W.2d 235. 

44 C.J. p 259 note 42. 

Estiiiiate affalnst ssvezsl panels 
It has been held that one estimate 
for special improvements may be 
made against several parcels of real¬ 
ty when owned by same person, firm, 
or corporation.—^Evans v. Whicker, 
ClvJ^p., 59 <5.W.2d 420, reversed on 
other grounds 90 S.W.2d 554. 126 Tex. 
621. 

81 . Idaho.—Dement v. Caldwell, 135 
P. 200, 22 Idaho 62. 

44 a J. p 960 note 43. 

88. Ala.—City of Hartselle v. Cul¬ 
ver, 114 So. 58, 216 Ala. 668. 

HL—City of Dixon v. Sinow & Wein¬ 
man. 188 N.E. 570. 350 Ill. 634. 
Jkltemallvie amterlsls 

Estimate should give cost of each 
separate unit for each material sug¬ 
gested In alternative.—City of Eiart- 


selle V. Culver, 114 So. 58, 216 Ala. 
668—44 C.J. P 260 note 44. 

SSL Ill.—City of Pekin v. Grussi, 170 
N.R 313, 338 Ill. 196—City of Ot¬ 
tawa V. Hulse, 168 N.E. 685, 332 HI. 
286. 

44 C.J. p 260 note 45. 

Omission of tzliilnif Item from es¬ 
timate will not void subsequent pro¬ 
ceedings.—City of Dixon v. Sinow & 
Weinman. 133 N.E. 570, 350 UL 684. 

84. HL—City of Dixon v. Sinow & 
Weinman, supra—City of Batavia 
V. Wiley. 174 N.B. 553, 842 lU. 884 
—City of Pekin v. Grussi, 170 N.E. 
813, 338 lU. 196—City of Ottawa v. 
Hulse, 163 N.E. 685. 832 HL 286— 
Chicago V. Illinois Malleable Iron 
Co.. 127 N.E. 349, 298 HL 109. 

44 C.J. p 2160 note 46. 

85. Mo.—City of New Franklin ex 
rel. Lynch-McDonald Const. Co. v. 
Edwards, App.. 23 S.W.2d 235. 

44 CJ. p 260 note 47. 

Estimate "by the cost per foot Is In¬ 
sufficient where the number of feet Is 
not specified, and la not readily ascer¬ 
tainable from data given In the esti¬ 
mate.—City of New Franklin ex rel. 
Lynch-McDonald Const. Co. v. Ed¬ 
wards, supra—Williams v. Hybsk- 
mann, Mo.App., 247 S.W. 203. 

Estimate as oostlnff '*aot to ex¬ 
ceed” particular sum was a mere Ir¬ 
regularity not invalidating subse¬ 
quent contract.—Carr v. Fenstei^ 
macher, 228 N.W. 114, 119 Neb, 172. 

756 


88 - Kan.—Kansas Town Co. v. Ar¬ 
gentine, 47 P. 542, 5 EanJLpp. 50. 
affirmed 54 P. 1131, 59 Kan. 779. 

44 aJ. P 260 note 48. 

87. Ill.—CSage v. Chicago, 44 N.E. 
729. 162 Ill. 318. 

44 C.J. p 261 note 49. 

Conformity of ordinance to estimate 
see infra S 1108. 

88 . HL—Cramer v. Charleston. 52 N. 
B. 73, 176 Ill. 507. 

44 C.J. p 261 note 50. 

89- Ill.—Chicago T. Davis, 97 N.E. 
700. 258 Ill. 404. 

44 C.J. p 361 note 51. 

90. Ill.—Chicago V. Davis, 97 N.E. 
700, 253 Ill. 404. 

OkL—^Bartlesville ▼. Keeler, 229 P. 
450, 107 OkL 14. 

91. Mo.—Grant City v. Salmon, 2S8 
S.W. 88, 221 MoJLpp. 853. 

44 C.J. p 261 note 53. 

92. HL—^Lovlngton v. Gregory. 122 
N.E. 504, 287 lU. 169. 

44 GJT. p 261 note 64. 

93. HL—Liovlngton ▼. Gregory, su¬ 
pra. 

44 C.J. p 261 note 56. 

94. Fla.—City of Hollywood v. Da¬ 
vis, 19 So.2d 111, 164 Fla. 785. 

44 C.J. p 260. note 56. 

95. Nebd—Nelson v. South Omaha, 
121 N.W. 468, 84 Neb. 434. 

98. HL—^LiOvlngton v. Gregory, 122 
NJ31. 504, 287 HL 169. 
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Time presented. The time when the estimate 
must be presented to the proper municipal authori¬ 
ties or placed on file varies with the statutes.^" 
Compliance must be had with provisions w'hich re¬ 
quire that the estimate shall be presented prior to, 
or at the time of, the enactment of the ordinance 
or resolution of intention or necessity,®® or prior 
to the enactment of the ordinance or resolution or¬ 
dering the improvement;®® but, unless the statute 
otherwise expressly provides, the proceedings are 
sufficient if the estimate is on file at some time pri¬ 
or to the letting of the contract, or prior to the ad¬ 
vertisement for bids on the contract.^ 

d. Amendment 

The estimate may generally be amended at any time 
before It has been acted on, where no Intervening rights 
are thereby adversely affected. 

The estimate of the cost of a proposed improve¬ 
ment may generally be amended at any time before 
it has been acted on,® where no inter\’ening rights 
are thereby adversely affected.® If, after the in¬ 
troduction of an ordinance for a street improve¬ 
ment, it is submitted to the board of public im¬ 
provements and amended, it has been held that it 
is not necessary that the indorsement of the estimat¬ 
ed cost as made on the original draft be amended.^ 

In case of dismissal of proceedings by reason of 
the invalidity of an ordinance, it has been held that 
a new ordinance cannot be adopted until a new es¬ 
timate of cost has been made.® 


§ 1100. -Plans and Specifications 

a. In general 

b. By w'hom made 

c. Formal requisites 

d. Contents 

e. Changes 

a. In (General 

Plans and specifications are frequently required, and 
it is generally held that compliance with such requirement 
Is essential to Jurisdiction to proceed with the improve¬ 
ment. 

In the absence of statutory or charter require¬ 
ment, preliminary plans and specifications need not 
be made.® By statute, ordinance, or charter pro¬ 
visions, however, plans and specifications are fre¬ 
quently required,* for the information of the mu¬ 
nicipal authorities who must determine the utility 
and extent of the improvement,® and sometimes, 
as well, for the information of property owners who 
will be affected by the improvement,® or of persons 
who contemplate bidding on the contract to make 
the improvement^® Whatever its purpose, the re¬ 
quirement as to plans and specifications is generally 
mandatoryii and, unless the improvement is of a 
kind clearly excepted from fts operation,it is 
generally held that compliance therewith is essen¬ 
tial to jurisdiction to proceed with the improve¬ 
ment, and proceedings taken without the making 
of plans and specifications are invalid;^® but it 
is otherwise where the statute merely provides that 
plans and specifications shall be furnished if re- 


97. Fla.—City of Ft. Myers v. State, 
117 So. 97, 95 Fla. 704. 

Estimate as condition precedent to 
assessment see supra subsection a 
of this section. 

98. Okl.—^Pauls Valley v. Carter. 
234 P. 617. 108 OkL lUl. 

44 C.J. p 261 note *61. 

Estimate of cost as essential to res¬ 
olution or ordinance of intention 
see supra 8 1098. 

99. Fla.—City of Ft. Myers v. State. 
117 So. 97, 95 Fla. 704. 

44 C.J. p 261 note 62. 

Estimate Aowxi to be on file 

Fla.—City of Hollywood v. Davis, 19 
So.2d lU, 154 Fla. 785. 

1. Kan.—Gullick v. Cherryvale. 251 
P. 399. 122 Kan. 210. 

44 C.J. p 261 notes 68. 64. 

8 . Kan.—Gullick v. City of Cheixy- 
vale, 251 P. 899, 122 Kan. 210, re- 
keaxlnsr denied Gullck v. City of 
CherrsTviUe, 252 P. 905. 122 Kan. 
849. 

44 CLJ. p 261 note 66. 

& Kan.—Guilidk v. Cherryvale, 251 
P. 399. 122 Kan. 210. rehearing de¬ 


nied Gulick V. City of Cherryvllle, 
252 P. 905, 122 Kan. 849. 

44 CJ. p 261 note 67. 

4. Mo.—^Bambrick v. Campbell. 37 
Mo.App. 460. 

5. IlL—^Bass Y. CbicasTO, 62 N.E. 918, 
195 IlL 109. 

6. Ind.—Indiana Truck Farm Co. v. 
Schneider, 128 N.K. 617. 74 Ind.App. 
24. 

44 C.J. p 262 note 73. 

7. Mo.—City of Ferguson, to Use of 
United Const Co., v. Steffen, App.. 
800 S.W.2d 1089. 

Tex.—Scanlan v. Gulf Bitulithlc Co.. 
Com.App., 44 S.W.2d 967. 80 A.L.R. 
852. 

8. Ohio.—Kasoh v. Akron. 126 N.E. 
61. 100 Ohio St 229. 

Tex.—Scanlan v. Gulf Bitulithlc Co.. 
Com.App., 44 S.W.2d 967, 80 A.L.R. 
852. 

9. Cal.—Mills V. City of Elsinore. 
270 P. 224, 98 CaLApp. 753. 

44 C.J. p 262 note 77. 
lOi CaL—^MUls V. City of Elsinore, 
supra. 

Iowa.—Northwestern Light & Power 
Co. V. Town of Grundy Center, 261 
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N.TT. 604, 230 Iowa 108—Wlgodsky 
V. Holstein. 193 N.W. 916, 195 Iowa 
910. 

Mass.—Sweezey v. City of Malden, 
174 N.E. 269. 278 Mass. 536. 

Tex.—Scanlan v. Gulf Bitulithlc Co.. 
Com.App.. 44 S.W.2d 967, 80 A.L.R. 
852. 

IL Ala.—Streater v. Town of Town 
Creek, 173 So. 853, 234 Ala. 132. 

12. Subsequent oomprehenslve stat¬ 
ute 

When proceedings are had for the 
consiructlon of a particular type of 
improvement under a comprehensive 
statute which purports to outline ev¬ 
ery step requisite and to be a com¬ 
plete mode In Itself, it has been held 
that the requirements of an earlier 
general statute as to filing plans and 
specifications are necessarily incon¬ 
sistent and Inapplicable thex^to.— 
Deuchscher v. City of Jamestown, 
237 N.W. 814, 61 N.D. 314. 

13. Ala.—Streater v. Town of Town 
Creek. 173 So. 858. 284 Ala. 132. 

N.Y.—Glesen v. Town Board of Hlch- 
ford, 81 N.Y.S.2d 286, 192 Mlsc. 
658. 

44 C.J. P 262 note 81. 
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quired by the council, and the council does not re¬ 
quire them^^ or where the particular provision has 
been construed as directory.^^ 

The extent to which compliance with such stat¬ 
utory or charter provisions mayi® or may not^* con¬ 
stitute a condition precedent to particular steps in 
the proceedings for improvement depends on the 
nature and purpose of the particular provision. It 
has been held that, if the ordinance itself contains 
detailed descriptions, failure to prepare and file 
plans will not invalidate an assessment also, 
that failure to file plans when sufficient specifications 
have been filed will not invalidate a contract for 
improvement work.i^* Specifications appended to a 
contract are controlled by specifications on file, 
where such specifications are referred to in the 
advertisement for bids-^O 

Time for making and filing plans depends on the 
construction of the particular requirement and on 
the purpose and nature of the plans required.^i 
Generally, it is sufficient if the plans and specifi¬ 
cations are on file at some time prior to the mak¬ 
ing of the improvement or to the bidding for the 
contract therefor.^^ ^ resolution to make an im¬ 
provement according* to plans to be prepared by the 
engineer has been held not to be invalid because 
passed before the plans are prepared and filed.^^ 


Under the provisions of some charters the council 
may accept plans on which the board of public works 
has failed to report for a specified time after the 
reference of such plans to them.24 

h. By Whom Made 

The plans and specifications must be made and pre¬ 
pared by the proper officer or board designated for that 
purpose, and this duty cannot be delegated, although the 
detail of the work may be done by another under his or 
its supervision. 

The plans and specifications must be made and 
prepared by the proper officer or board designated 
for that purpose,25 usually the city engineer,26 and 
this duty cannot be delegated by such officer or 
board,2* although the detail of the work may be 
done by another under his or its supervision.28 An 
adoption of plans on file has been held equivalent 
to a prior direction to the proper officer to pre¬ 
pare such plans.29 A provision that a particular 
board or commission shall cause plans and specifica¬ 
tions to be made does not require the preparation, 
but only the procurement, of them by such board 

or commission.20 

c. Formal Requisites 

There must be substantial compliance with statutory 
and charter requirements as to the adoption, filing, or re¬ 
cording of the plans and specifications. 


14. CaL—^Haugha\rout v. Ra^nnond, 
83 P. 63. 14S Gal. 811. 

15. Ohio.—Caldwell v. Cleveland, 12 
Ohio X.P.,X.S., 4S3. 

44 C.J. p 262 note S4. 

16L Ohio.—^Kasch v. Akron. 126 X.R 
61, 100 Ohio St. 229. 

44 C.J. p 262 note 85. 

17. Iowa.—Wlgodsky v. Holstein, 
192 X.W. 916. 195 Iowa 910—Miller 

V. Oelwein, 136 N.W. 1046, 155 Iowa 
706. 

18. Mo.—^Platte City v. Paxton, 124 
S.W. 531. 141 Mo.App. 175. 

44 C.J. p 262 note 88. 

19. Mo.—McCoy v. Randall, 121 S. 

W. 31. 224 Mo. 24. 

44 C.J. p 262 note 89. 

20. Ill.—Gage v. Chicago, 77 N.E. 
145, 220 111. 561. 

Ohio.—^McCutcheon v. Franklin. 30 
0.aA. 536. 

21. Fla.—City of Hollywood v. Da¬ 
vis, 19 So.2d HI. 154 Fla. 785. 

Mo.—R. J. Waddell Inv. Co. v. Hall, 
164 S.W. 641, 256 Mo. 675. 

44 G.J. p 262 note 90. 

Bsfoze fedesal gnat 

It has been held that the work of 
preparing plans and apeciflcatlons 
can be carried on before applying 
for or obtaining grant of federal; 


money for improvement.—^In re Opin¬ 
ion of the Justices, 23 X.E.2d 415, 
804 Mass. 681. 

22. Iowa.—^Miller v. Oelwein, 186 N. 

W. 1045, 155 Iowa 706. 

44 C.J. p 264 note 16. 

23. H.Y.—Gilmore v. UUca, 29 N.F. 
841. 131 X.Y. 26. 

Ohio.—^Yaryan v. Toledo, 28 Ohio Clr. 
Ct. 269. 

24. Tex.—^Houston v. Glover, Civ. 
App., 89 S.W. 425. 

25L Mass.—^In re Opinion of the Jus- 
Uces, 28 X.E.%d 415, 804 Mass. 681 
—Sweexey v. City of Malden, 174 

X. E. 269. 278 Mass. 536. 

Mo.—City qf Jackson to Use of Cape 
County Sav. Bank, v. Houck, 48 S. 
W.2d 908, 226 MoApp. 835. 

44 C.J. p 263 note 94. 

Bmploymsat of engineer 

(1) It has been held that a mu¬ 
nicipality may employ an engineer 
to prepare plans and specifications 
for an improvement. 

X.H.—Grimes v. Heenan, 187 A. 100, 
88 X.H. 230. 

Okl.—^Pointer v. Town of Chelsea, 
257 P. 785, 125 Okl. 278. 

44 G.J. P 263 note 94 [c]. 

(2) It has been stated that the 
plans and specifications should be 
prepared by a disinterested compe¬ 
tent engineer.—Xorthwestem Light 
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& Power Oo. v. Town of Grundy Cen¬ 
ter, 261 X.W, 604, 220 Iowa 108. 

(3) The employment of an engineer 
to prepare plans and specifications 
has been held not to interfere with 
the authority of other city oflacials to 
manage and control construction.— 
Grimes v. Keenan, supra. 

28. Mo.—^Menefee v. Taubman, 140 S. 

Vr. 604, 159 Mo.App. 3l8. 

44 C.J. p 263 note 96. 

27. Mo.—^Barber Asphalt Pav. Co. v. 
O’Brien, 107 S.W. 25. 128 Mo App. 
267. 

28. Mo.—City of Jackson, to Use of 
Cape County Sav. Bank, v. Houck, 
43 S.W.2d 908, 226 Mo.App. 835— 
Menefee v. Taubman, 140 S.W. 604, 
169 Mo.App. 818. 

29. Cal.—Stockton ▼. Skinner, 63 
Cal. 85. 

Mo.—^Independence v. Knoepker, 114 
S.W. 1129, 134 Mo.App. 601. 
Ordhuuico reqnlzlng' olllolal to pre¬ 
pare plans and specifications was 
held sufilclently complied with by 
adoption of plans previously filed.— 
City of Ferguson, to Use of United 
Const. Ga. v. Steffen, Mo App., 800 S. 
W. 1089. 

30. Ky.—Barrett v. Falls City Arti¬ 
ficial Stone Co.. 62 S.W. 947, 21 Ky. 
L. 669. 

44 C.J. p 268 note 99. 
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There must be substantial compliance xrith stat¬ 
utory and charter requirements as to the adoption, 
filing, 32 or recording^® of the plans and specifica¬ 
tions. 

Evidence of authenticity, WTiere the statute does 
not specify the mode in which plans and specifica¬ 
tions shall be prepared, the fact that they are pre¬ 
pared by the engineer and are on file and approved 
by the city council is sufficient evidence of their 
authenticity.®^ 

d. Contents 

Generally speaking, the municipal authorities whose 
duty It Is to prepare plans and specifications have con¬ 
siderable discretion In so doing, and the limitations there¬ 
on are that the plans and specifications must be reason¬ 


able, In conformity with the petition for the Improvement, 
or the resolution or ordinance of intention, and sufficiently 
definite for practical purposes. 

Generally speaking, the municipal authorities 
whose dut}' it is to prepare plans and specifications 
for municipal improvements have a considerable 
breadth of discretion in so doing.35 One limitation 
on such discretion is that the plans and specifications 
must be reasonable.® 6 Another limitation is that 
the description of the improvement in the plans 
and specifications must substantially conform to 
that contained in the petition for the improvement,® 
or in the resolution or ordinance of intention.®® 
The plans and specifications need not be minutely' 
detailed,®® but they must be sufficiently definite 
for practical purposes,^® and sufficiently specific to 


31. Or.—Smith ▼. Jefferson, 146 P. 

809, 76 Or. 179. 

44 CJ. p 264 note 11. 

Iowa.—^N’orthwestem Light & 
Power Co. v. Town of Grundy Cen¬ 
ter. 261 N.W. 604, 220 Iowa 108. 

44 G.J. P 2*64 note 12. 

Time for making and filing plana and 
apeclficatlona aee supra aubaectlon 
a of thla section. 

Suhstaatlal ooxnpUaaoe shown 

(1) Where specifications were filed 
In clerk's ofiSLce but taken to near-by 
city engineer’s office, and no contrac¬ 
tor was Inconvenienced thereby stat¬ 
utory requirement that specifications 
be filed with city clerk was substan¬ 
tially compiled with.—^Bechthold v. 
City of Wauwatosa, 277 N.W. 667, 280 
N.W. 820, 228 Wls. 644. 

(2) So, where the plat and sched¬ 
ule for the construction of a sewer 
were properly filed In the office of 
the city recorder, although they were 
subsequently removed to the city en¬ 
gineer’s office In the same building, 
and there remained subject to Inspec¬ 
tion during the further progress of 
the work, the statute relating to fil¬ 
ing such plat and schedule was suf¬ 
ficiently compiled with, especially 
where no prejudice was shown aris¬ 
ing from such removal.—^Reed v. Ce¬ 
dar Rapids, 111 N.W. 1018, 137 Iowa 
107. 

33. Mass.—^Unlon St. R. Co. v. New 
Bedford, 149 N.B. 42, 263 Mass. 304. 
44 C.J. p 264 note 18. 

3d. Gal.—Gill V. Dunham, 84 P. 68, 
4 Cal.Unrep.Cas. 229. 

36. N.J.—Armstrong v. Board of 
Com’rs of City of Trenton, 59 A.2d 
807, 187 N.Jiaw 832—Ryan v. 
Paterson, 49 A. 687, 66 N.J.Law 
633. 

36. N.J.—Armstrong v. Board of 
Com’rs of City of Trenton, 59 A.2d 
807, 187 N.J.Law 882. 
BeasonablsBiess Is to be detezmlned 
by actual effect of specification, not 
Intended effect thereof In framers’ 


minds.—^Armstrong v. Board of 
Com'rs of City of Trenton, supra. 
Ijocatlon of plant 

A requirement of specifications for 
street paving that site of successful 
bidder’s asphalt mixing plant be 
within city limits has been held un¬ 
reasonable and void as prescribing 
test bearing no relation to purpose 
to limit haul of hot sheet asphalt 
from xMiVlng plant to construction 
site so as to produce more durable 
finished street, with lower mainte¬ 
nance cost, within minimum time.— 
Armstrong v. Board of Com'rs of City 
of Trenton, supra. 

37. Wash.—^La Pranchl v. Seattle, 
138 P. 659, 78 Wash. 158. 

44 C.J. p 263 note 1. 

3& Cal—Ferry v. Marr, 206 P. 454, 
188 Cai. 798. 

44 C.J. P 263 note 2. 

Beasonable constraoHon. of plans 
and specifications was held to make 
them harmonise with resolution.— 
Hansen v. City of Santa Rosa, 270 P. 
1009, 93 Cal.App. 728—Mills v. City 
of Elsinore, 270 P. 224, 93 Cal.App. 
753. 

Slight discnspancles, not Increasing 
cost of construction, will not vitiate 
proceedings.—Mills v. City of Elsi¬ 
nore, supra. 

Varlanoa not dhown 
Cal.—Glassell v. City of Los Angeles, 
291 F. 227, 106 CalJU>P. 895. 

44 CJ. p 263 note 2 [b]. 

39. Tex.—Scanlan v. Gulf Bltullthlc 
Co., GomA.pp., 44 S.W.2d 967, 80 
A.LuR. 862. 

44 C. J. p 263 note 3. 

Provision requiring "oompleta’’ 
specifications does not render specifi¬ 
cations defective because of trivial 
omissions, but requires only substan¬ 
tial compliance.—Scanlan v. Gulf 
BituUthlc Co., supra. 

Things not asoertalaable In advanoe 
The specifications and plans need 
not detail things which cannot with 
reasonable diligence and cost be as- 

759 


certalned In advance, and which 
would be disclosed only In the doing 
of the work, and, thus, a specifica¬ 
tion requiring a trench to be refilled 
to the satisfaction of a city official 
Is not invalid as the manner of re¬ 
filling would depend on the condition 
of the weather and soil.—^Mills v. 
City of Elsinore, 270 P. 224, 93 CaJ. 
App. 753. 

Plans and speoiflcations held suA- 
oieat 

Iowa.—Brutsche v. Incorporated 

Town of Coon Rapids, 272 N.W. 624, 
223 Iowa 487. 

MOd—Grant City, to use of O’Neil, v. 
Salmon, 288 S.W. 88, 221 Mo~App. 
853. 

44 C.J. p 263 note 8 [c] 

Partionlar equipment or equivalent 
Plans and specifications, calling 
for particular type equipment or ma¬ 
chinery manufactured by certain 
company, or ’’equivalent,” were suffi¬ 
cient.—^Mllls V. City of Elsinore, 270 
P. 224, 98 Cal.App. 753. 

Plans must be oonsUexed together. 
In determining work to be dona— 
Mills V. City of Elsinore, supra. 

40. Ala—City of Hartselle v. Cul¬ 
ver, 114 So. 58, 216 Ala 668. 

Cal.—^Mllls V. City of Elsinore, 270 P. 

224, 98 Cal.App. 758. 

Mass.—Sweezey v. City of Malden, 
174 N.E. 269, 273 Mass. 536. 

N.J.—^Phifer v. City of Bayonne, 146 
A. 463, 105 N.J.Law 524. 

Tex.—Scanlan v. Gulf Bltullthlc Co., 
ConaApp.. 44 S.W.2d 967, 80 A.L.R. 
852. 

44 CJ. p 268 note 4. 

Ambiguity construed against oity 
Where city engineer drafted plans 
and specifications, ambiguities there¬ 
in were to be construed against city. 
—^EL W. Bond & Bro. v. City of New 
Orleans, 171 So. 672, 186 La 60. 
Alternate or substitute provisions 
The fact that plans or specifica¬ 
tions for an improvement are In the 
alternative or require bidders to spec¬ 
ify deductions or additions in bids 
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permit intelligent bidding/^ Where a statute pro¬ 
vides that the specifications must be accompanied 
by a list of the names of the proper!}' owmers whose 
lots abut on the line of the improvement, it has 
been held that the names of all the joint owners 
of an abutting lot need not be separately given .^2 

Requirement of bond. A clause attached to plans 
and specifications, requiring a bond from the con¬ 
tractor, is not regarded as a part of the plan or 
specification.^ 3 

e. Changes 

In the absence of statutory authorization, It has been 
held that a substantial alteration in the plans and specifi¬ 
cations cannot be made without notice and hearing. 

Slight changes in the preliminary plans and speci¬ 
fications may be adopted as a matter of course with¬ 
out affecting the validity of the proceedings,but, 
in the absence of statutory authorization, it has 
been held that a substantial alteration, such as one 


which materially increases the cost of the improve¬ 
ment, cannot be made without notice and hearing.^» 

§ llOl. - Reference to Subordinate Board 

or Commission 

a. In general 

b. Notice of proceedings 

c. Proceedings and report 

a. In General 

There must be a compliance with statutory and char¬ 
ter requirements that before the municipal legislative body 
can make a final decision as to the advisability of making 
an improvement questions relative thereto must be re¬ 
ferred to a subordinate board. 

There must be a compliance with statutory and 
charter requirements that before the common coun¬ 
cil or other legislative body can make a final de¬ 
cision as to the advisability of making the contem¬ 
plated improvement questions relative thereto, such 
as questions as to the utility, extent, and cost there¬ 
of, must be referred to a subordinate board,^® or 


for supplyingr specified substitutions 
or additions has been held Immaterial 
In the absence of proof that anyone 
was misled or prevented from bid- 
dingTi or that the cost of the work 
done was enhanced thereby. 
lowsL—Brutsche v. Incorporated 
Town of Coon Baplds, 272 N.W. 
624. 223 Iowa 487. 

Wis.—^Bechthold v. City of Wauwato¬ 
sa, 277 X.W. 657. 280 N.W. 820, 
228 Wis. 544. 

44 C.J. p 263 note 4 Cd]. 

Zf a oompeteat anglneer can looofee 
the points described in a description 
of an improvement. It has been held 
that the description Is sufficiently 
definite.—City of Pekin v. Grussl. 170 
N'.E. 318. 338 Ill. 196. 
l^ocatioii described by monuments 
It is of no Importance that a sur¬ 
vey for a street improvement cannot 
be identified with any recorded plat 
or survey, where its lines and points 
can be identified by reference to ex¬ 
isting monuments, such as definite 
street lines, railroad lines, and exist¬ 
ing pavements.—City of Pekin v. 
Grussl. supra. 

Single plan for distinct proceedings 
Fact that single plan shows more 
than two separate drain systems, con¬ 
structed under distinct proceedings, 
is not cause for objection at least 
where each system and proceeding 
is clearly distinguished.—Glassell v. 
City of lios Angeles, 291 P. 227. 106 
CaLApp. 395. 

41. Cal.—^MlUs V. City of Slslnore. 

270 P. 224. 98 CaUlpp. 763. 

Ifass.—Sweezey v. City of Halden. 

174 X.E. 269. 273 Masa 536. 

Ifo.— n. J. Waddell Inv. Co. v. HUl, 
164 &W. 541, 255 Ma «75—Grant 


City, to Use of O’Xeil v. Salmon. 
2SS S.W. 88. 221 Mo.App. 853. 

X^.J.—^Phifer v. City of Bayonne, 146 
A. 46S, 105 N.J.Liaw 534—^Deininger 
V. Borough of Englewood Cliffs, 136 
A. 605, 103 X.J.Law 297. 

44 C.J. p 263 note 5. 

Established standards 

The plana and specifications should 
he sufficiently specific with respect 
to established and recognized stand¬ 
ards to enable all bidders to hid on 
the same identical proposition.— 
Northwestern Light & Power Co. v. 
Town of Grundy Center, 261 N.W. 
604. 220 Iowa 108. 

Time for completion not specified 

(1) In the absence of specific stat¬ 
utory direction, it has been held that 
the specifications may permit bidders 
to propose and to fix a time for com¬ 
pletion of the proposed works.—^Best 
V. City of Omaha, 293 N.W. 116. 188 
Neb. 325. 

(2) It has also been held that the 
fact that the specifications or plans 
do not specify any particular time as 
to when the work is to be completed 
does not render them objectionable 
as the specifications impliedly require 
the work to be done within a reeuson- 
able time, and all bidders are treated 
alike in this respect.—^Phifer v. City 
of Bayonne, 146 A. 468, 105 N.J.Law 
534. 

Ijocation of eleotrio plant 
Specifications for bidding on city 
electric plant fixing location of plant 
and designating sum to be paid for 
site, on which municipality had an 
option, held not objectionable under 
conflicting evidence as to reasonable¬ 
ness of price fixed, where there was 
no showing of collusion or ftaud.— 
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Brutsche v. Incorporated Town of 
Coon Rapids. 272 N.W. 624, 223 Iowa 
487. 

42. Tex.—Scanlan ▼. Horton, Civ. 
App., 274 S.W. 846. 

43. Ill.—Cole V. People, 48 N’.BL 607, 
161 Ill. 16. 

44. N.T.—^Havermans t. Troy, 50 
How.Pr. 510. 

Ohio.—Johnson v. Village of New 
Concord, 176 N.E. 689. 89 Ohio App. 
9. 

44 C.J. p 297 note 24. 

Changes In plan after ordering im¬ 
provement see infra 5 1126. 

45. Ill.—Clarke v. Chicago. 67 N.E. 
15, 185 ni. 354. 

44 C.J. p 297 notes 27, 28. 

Statute authozlziag' change 
Under a statute so providing a 
change may be made in the plan of a 
proposed Improvement at a public 
hearing before a local Improvement 
board without a further hearing 
where the change does not increase 
the estimated cost more than a cer¬ 
tain per cent.—City of Mattoon ▼. 
Jennings. 167 N.E. 774, 336 Ill. 93. 

42. 111.—Gray v. W. A. Black Co.^ 
170 N.E. 713. 333 Ill. 488. 

Ohio.—State ex rel. Bateman v. Zach- 
ritz, 22 N.E.2d 84. 185 Ohio St. 680. 
44 C.J. P 264 note 23.. 

Recommendation by particular offi¬ 
cers or boards see supra i 1069. 
aefexence unnecessazy 
A city garbage incineration plant 
has been held not “public building" 
location of which must be referred 
to planning commission.—^Vander- 
voort V. City of Troy. 228 N.TA 464, 
130 Mlsc. 151, affirmed Vandervort 
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to a commission to be appointed by the legislative 
body.^^ Such provisions, being mandatory, limit 
the general power of the council.'*® 

The validity of such provisions has been upheld 
as against the objection that they constitute an un¬ 
lawful delegation of legislative power,^® or that 
they violate a constitutional requirement that the 
corporate authorities be vested with power to make 
■ local improvements.®® 

Time of making reference, A reference is pre¬ 
mature if it is made on receipt of a petition for an 
improvement, and before the council has acted on it, 
-where the statute requires the reference to be made 
after the hearing.®^ Where the reference must be 
made and the report adopted within a prescribed 
period of time after the preliminary hearing, a 
reference after the lapse of such time is nugatory.®® 

Appointment of cotnmissioners. If the statute or 
charter does not pro\dde for the manner of ap¬ 
pointment, the council may exercise its discretion 
in the choice of commissioners;®® but, under the 
power to appoint a jury to decide on the necessity 
of taking land for a street, it has been held that the 
council may not select persons directly interested.®^ 
When the charter directs the appointment of a spe¬ 
cial committee, reference to a standing committee is 
not authorized;®® nor may the council itself act in 
the stead of such committee.®® Where the author¬ 
ity of a committee to estimate the cost of a pro¬ 
posed improvement is derived from statute and not 
from the resolution of the council, it is not neces¬ 
sary that the mayor shall have signed the ordinance 
providing for the improvement before the commit¬ 
tee is appointed and makes its report®^ 


Compensation. While it has been held that com¬ 
missioners are entitled to compensation from the 
municipality although no express agreement to this 
effect has been made,®® persons emploj-ed by such 
commissioners to assist them in their work are not 
entitled to compensation from the municipality,®** 
except where such compensation is provided for by 
statute.®® 

b. Notice of Proceedings 

The board or commissioners are usually required to 
give notice of their proceedings, and a failure to comply 
substantially with such requirements Invalidate their 
acts. 

The board or commissioners are usually required 
by charter or statute to give notice of their pro¬ 
ceedings, and a failure to comply substantially 
with such requirement invalidates their acts.®i Gen¬ 
erally rules governing the sufficiency of notices, 
in so far as applicable, apply to notices by such 
boards or commissioners,®® and it has been held 
that a requirement that notice be published for six 
da 3 's in a daily paper is complied with, although 
there is an intervening Sunday on which no paper 
is issued.®® 

c. Proceedings and Report 

Unless otherwise provided by statute, the concurrence 
of a majority of the members of the board Is sufficient to 
adopt a report. The report must generally contain a 
clear, comprehensive description of the character and 
extent of the Improvement, and generally must show 
how much each part of the property affected will be ben¬ 
efited or damaged. 

Unless such construction would be inconsistent 
with the manifest intent of the legislature or repug- 


aty of Troy. 224 NT.T.S. 981, 222 App. 
Dlv. 707. 

47. N.T.—People v. Gravesend, 48 N. 
E. 813, 154 N.Y. 881. 

44 C.J. p 265 notes 22, 28. 

48. Mich.—^Bay CUty Tract., etc.. Co. 
V. Bay Caty, 1119 N.W. 440, 155 
Mich. 898. 

44 C.J. p 265 note 24. 

40. Charter provialoxL 

Provision of city charter requlrlns: 
commission to approve location for 
proposed city Improvements and re- 
Qulrlngr vote of two thirds of mem¬ 
bers of city council to overrule ac¬ 
tion of the commission In falling to 
approve has been heNL not unconsti¬ 
tutional on ground that it delegates 
legislative power to the planning 
commission, since In adopting a char^ 
ter a municipality may make any one 
or more of its boards the repository 
of legislative power.—State ex reL 
Bateman v. Zachrlta; 22 N.l].2d 84,185 
Ohio St 680. 


Authority to lavestigato and report 
An ordinance giving the board of 
public works authoiity to Investigate 
and report as to the material to be 
used In a street improvement is not 
Invalid as delegating legislative pow¬ 
er belonging to the general council.— 
Ex parte Paducah, 89 6.W. 802, 28 
Ky.lM 412. 

50. Ill.—Givins V. Chicago. 58 N.E. 
913. 188 IlL 848. 

Legislative control over local im¬ 
provements in general see supra S 
1037. 

51. Conn.—Gregory v. Bridgeport 
52 Conn. 40. 

58. Wls.—Hall V. Chippewa Falls, 2 
H-W. 279. 47 Wla 267. 

53. Ill.—Jones v. Lake View, 88 N. 
m 688. 151 HL 668. 

44 C.J. p 265 note 29. 

54. Wls.—Lumsden v. Milwaukee, 8 
Wls. 485. 

44 C.J- p 265 note 30. 
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55. Conn.—Gregory v. Bridgeport. 52 
Conn. 40. 

56. Conn.—Gregory v. Bridgeport, 
supra. 

57. Ill.—Galesburg v. Searles, 29 N. 
E. 686, 114 HI. 217~*~Gurnee v. Chi¬ 
cago, 40 IlL 165. 

58. N.J.—Onderdonk v. Plainfield, 42 
N.J.Law 480. 

N.Y.—^In re Public Parks. 27 Hun 305. 

59. N.T.—^People v. Green, 1 Hun 
1, 8 Thompa & C. 90. 

60. N.T.—Matter of Bensel, 130 N.T. 
S. 689, 146 APP.D1V. 887. 

44 C. J. p 265 note 87. 

61. Pa.—Beaumont v. Wilkes-Barre. 
21 A. 888, 142 Pa 198. 

44 CJ. p 265 note 89. 

68. Cal.—California Impr. Co. v. 
Besmolds, 55 P. 803, 0.23 Cal. 88. 

63. Calw—California Impr, Co. v. 
Reynolds, supra 
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nant to the language of the statute,®* where au¬ 
thority to investigate and report on questions re¬ 
lating to an improvement is conferred by statute 
on a board of three or more persons, the concurrence 
of a majority of the members of the hoard or of 
such persons is sufficient to adopt a report.®® Since 
the commissioners act in an official capacity, it has 
been held that a change in the personnel of the 
board, pending proceedings, will not affect the va¬ 
lidity of the report.®® It has been held that a cer¬ 
tificate may properly be made by a person who is 
out of office at the time of making it, where he was 
an officer at the time the proceedings were had.®' 
Where commissioners are required to decide on the 
land to be taken, they cannot leave the determina¬ 
tion thereof to the jury summoned to assess dam¬ 
ages.®® Where the notice of the public hearing on 
an improvement is required to contain an estimate 
of the cost thereof, it has been held that an in¬ 
creased estimate cannot be arbitrarily adopted by 
the board after such hearing and an ordinance based 
on such estimate.®® 

Contents of report. The report must generally 
contain a clear, comprehensive description of the 
character and extent of the improvement recom¬ 
mended,'^® and, generally, it must show how much 
each part of the property affected will be benefited 
or damaged but, unless expressly required, the 
names of the owners of the property to be taken 
need not be given.^® Where an estimate has been 
furnished and the council acts on such estimate with¬ 
out calling for further plans, it has been held that 
it must be assumed that the information was suffi¬ 
ciently specific to enable the council to act intelli- 


gentl}".^® If so required by statute or charter, the 
reasons for approval of the improvement,^* to¬ 
gether with the proposed ordinance for the improve¬ 
ment,"® must be included in the report. Errors in 
a report that do not affect it essentially will not 
invalidate it;'*'® hence, a report is not void for un¬ 
certainty by reason of an omission which may be 
clearly supplied from the context and, where a 
specific portion only of an improvement is such 
as may be paid for by general taxation, a report 
which divides the cost of improvement between that 
payable by general taxation and that payable by 
specific taxation is equivalent to a report finding 
separate costs of the two portions of the improve¬ 
ment'® When a board recommends the improve¬ 
ment of a street to the full width of a prescribed 
number of feet, such recommendation will embrace 
a part of the street less than the full width.*^® 
Record and signature of clerk. While it may be 
necessary for the report to appear of record,®® 
an ordinance passed on the report of a board, as 
required by statute, has been held valid, although 
such report was not signed by the clerk of the board, 
it appearing that the board did originate the ordi¬ 
nance and that it was prepared and transmitted to 
the council by the clerk of the board.®i 
Time within which report must he made, when 
prescribed by statute or charter, must be observed;®® 
but it has been held that the failure of commis^ 
sioners to complete proceedings within the time 
fixed by law does not, in the absence of express 
provision, invalidate the proceedings.®® 

Amendments of report^ if seasonably asked for, 
may be had in proper cases.®* On recommittal of 


Ill.—^Phelps V. Mattoon. 52 N.S. 
288. 177 IlL 169. 

44 C.J. p 266 note 43. 

65. Ill.—Wilkin v. Robinson. 127 N. 
R 90. 292 111. 510. 

X.T.—In re Broadway, 63 Barb. 672. 
44 C.J. p 266 note 45. 

66. Md.—Ceniral Sav. Bank t. Bal¬ 
timore. 18 A. 809, 20 A. 283. 71 3Id. 
515. 

67. Pa.—^In re Locust St., 25 A. 816, 
158 Pa. 276. 

44 C.J. p 266 note 47. 

68. N.Y.—People v. Haverstraw, 82 
NJSL 1111, 137 N.Y. 88. 

69. IlL—Chicaffo v. WUder, 56 N.E. 
396. 184 ni. 397. 

TO. Okl.—^Edmonds v. Haakell, 247 
P. 15. 121 Okl. 18. 

44 C.J. p 266 note 60^ 

‘^B xt eiMio B ,” M used in the sepozt 
of viewers, speaking of the extension 
of a straight and open street. Implies 
that It is to be continued, or, in 
mathematical lansuase, produced, as 


a straight line, to the point indicated 
for intersection with another street. 
—^In re Charlotte St.. 23 Fa. 286. 

71. Ind.—Leibole v. Traster. 83 N.R 
781, 41 In<LApp. 278. 

44 CJ. p 266 note 51. 

72. Me.—Wilson v. Simmons. 86 A. 
880, 89 Me. 242. 

73. Mich.—Cass Farm Co. v. Detroit. 
83 N.W. 108, 124 Mich. 483. 

44 C.J. p 266 note 58. 

74. Mo.—^Loth V. St. Louis. 165 S.W. 
1023, 267 Mo. 899. 

75. Mo.—^Loth V. St. Louis, supra. 

76. OkL—Edmonds ▼. BAskell, 247 
P. 16, 121 Okl. 18. 

44 C.J. p 266 note 57. 

77. nL—^McChesney v. Chicago. 60 
N.R 191. 178 Ill. 75. 

44 C.J. p 266 note 68. 

78L HL—Callon v. JacksonvlUe, 86 
N.E. 223. 147 HI. 118. 

79L Ohlo.^iECrumberg v. Cincinnati, 
29 Ohio SL 69. 
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89i Ohio.—Resmolds v. Schwelnefus^ 
1 Cinc.Super. 215. 

44 C.J. p 267 note 61. 

81. Ohio.—Fisher v. Graham, 1 Cine. 
Super. 118. 

82. N.J.—^Pan Anglen v. Bayonne, 29 
A. 168, 56 N.J.Law 468. 

44 CJ. p 267 note 64. 

83. N.Y.—^Kingston v. Terry, 53 N. 
Y.S. 652, 24 Misc. 616. 

84b R.L—^Billings v. Providence, 82 
A. 855. 

44 CJ. p 267 note 66. 

Ck>zxeotlO]i of dezloal error after 
approval 

Where it appeared that through 
oversight on the part of the clerk 
of the local board of Improvement 
the transcription of the recommenda¬ 
tion of the board was omitted, the 
board could, on discovery of this 
fact, correct its record, even though 
the record had already been ap¬ 
proved.—Village of Crotty V. Domm, 
170 NJBL 808, 888 IlL 228. 
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a report for errors, the filing of an amended re¬ 
port relates back to the filing of the original.ss Pro¬ 
vision is sometimes made b 3 ' charter or statute for 
the modification of a report at the instance of 
property owners affected but it has been held ; 
that a statute which provides that the report of a 
commission of estimate and assessment shall not ; 
be confirmed in case of objection by a majority of 
the abutting owners does not apply to proceedings 
to open streets which are needed for the convenience 
of the general public.87 

Operation and effect. As a general rule the re¬ 
port or recommendation of the board or commit¬ 
tee is not binding on the municipal council, but is 
advisory merely,^8 and is of no effect until it is 
adopted by the council,88 and, if the board or com¬ 
mittee fails to act on the questions submitted to it, 
it has been held that the council may proceed with¬ 
out its recommendation.80 A report when adopted 
by the city council becomes as much the act of 
the council as if it had itself made the report.^! 

A report cannot be accepted in part if such partial 
report would provide for an improvement essential¬ 
ly different from that originally ordered.82 The 
report of a referee who has been directed, in street 
opening proceedings, to take proof as to the title 
of persons objecting to the opening and to report 
his opinion thereon, may be objected to, although 
no exception to the report has been filed.88 

Adjournment. Where commissioners are given 
the power to adjourn, it has been held that the pow¬ 


er may be exercised by a majority of the commis- 
sioners.®"^ 

Adoption of the report by the council need not 
be expressed in the form of a separate resolution,®® 
but may be implied by the enactment of the or¬ 
der for the improvemenL®® 

§ 1102. Hearing 

a. In general 

b. Time and place of hearing 

€. Nature and conduct of hearing 

a. In General 

Under statutes so providing, the municipal authori¬ 
ties must accord a preliminary hearing to property owners 
as to the advisability of making the improvement, and 
a failure to give it will invalidate the proceeding. 

While it has been declared that parties affected by 
an ordinance for an improvement to be paid for by 
an assessment on the benefited properties should be 
afforded an opportunity to be heard even where 
there is no statutory requirement therefor,97 it is 
generally held that the municipal authorities need 
not, in the absence of a statute otherwise clearly 
providing, accord a preliminary hearing to property 
owners as to the advisability of making the im¬ 
provement.®® However, under statutes so provid¬ 
ing, such hearing is essential,®® and the failure to 
give it will invalidate the proceedings,^ unless, of 
course, the improvement is of a kind clearly except- 


85. R.I.—^Billings v. Providence, 82 
A. 855. 

88. N.Y.—^In re Board of Street 
Opening, etc., 20 N.Y.S. 563. 

Fa.—^Lincoln v. Blrdsboro, 7 Fa.Go. 
639. 

87. N.Y.—^In re Alexander Ave., 17 
N.Y.S. 983. 

88l Mo.—^B rown v. Phllllpa, 254 S.W. 

700, 800 Mo. 608. 

44 C.J. p 267 note 70. 

Bite of andltoiiiuiL 

City council, having duty o'f se¬ 
lecting site for auditorium, could 
disregard advice of advisory commis¬ 
sion appointed by council.—Anderson 
V. Thomas. 117 So. 673, 166 La. 512. 

89. Mo.—^Brown v. Philips, 264 S.W. 
700. 300 Mo. 608. 

44 C.J. p 267 note 72. 

8a Tex.—^Houston v. Glover, 89 S. 
W. 426, 40 Tex.ClvA.pp. 177. 

81. Ky.—Nevln v. Roach, 5 S.W. 546, 
86 Ky. 492, 9 Ky.L. 819. 

Ex parte Paducah, 89 S.W. 802, 28 
Ky.L. 412. 

88. R.L—Clarke v. Newport, 6 R.I. 

888 . 


Wls.—Gilman v. Milwaukee, 21 N.W. 
640, 61 Wis. 588. 

88. N.Y.—In re Board of Street 
Opening, 16 N.Y.S. 865. 

94i N.Y.—^In re Newland Ave., 15 
N.Y.S. 68. 

95. Mo.—Sedalia v. Montgomery, 88 
S.W. 1014, 109 Mo-App. 197. 

44 aj. p 267 note 74. 

98. Mo.—Sedalia v. Montgomery, 
supra. 

44 C.J. p 267 note 74. 

97. N.J.—Hillside Land Co. v. North 
Bergen Tp., 172 .A. 685, 112 N.J. 
Law 576, affirmed 176 A. 192, 114 
N.J.Law 156, certiorari denied 55 
S.Ct. 838, 295 U.S. 752, 79 L.Ed. 
1696. 

Necessity of notice see supra § 1094. 

98. Iowa.—Dunn v. Sioux City, 221 
N.W. 671, 306 Iowa 908. 

44 C.J. p 267 note 80. 

Alternative methods 
Statutes were held to provide al¬ 
ternative methods of procedure, one 
requiring the municipal board to 
set a day for oral protests, the other 
not BO requiring, and, consequently, 
the proceedings were not Invalid 
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where the procedure not requiring 
an opportunity for oral protests was 
followed.—Blackwell v. City of Lee's 
Summit, 82 S.W.2d 68, 326 Mo. 491. 

The leglslatuxe may empower a 
municipality to Improve its streets 
at the expense of the adjoining prop¬ 
erty owners without a hearing.— 
Stone V. City of Jefferson, 293 S.W. 
780, 317 Mo. 1, 52 A.L.R. 879. 

It Is competent for the city to pro¬ 
vide for a hearing to property 
owners affected by a proposed im¬ 
provement which the city Is em¬ 
powered to make.—Campbell v. City 
of Covington, 155 S.E. 200, 171 Ga. 
220 . 

Prooeediiig after hearing held valid 
Mo.—Stone v. City of Jefferson, 293 
S.W. 780, 817 Mo. 1, 62 A.L.R. 879. 
99. Ga.—City of Dawson v. Bolton, 
143 S.E. 119, 166 Ga. 232. 

N.J.—^Kays v. Town of Newton, 140 
A. 425, 6 N.J.Misc. 163. 

44 C.J. p 268 note 82. 

1. N.J.—^Kays V. Town of Newton, 
supra. 

Or.—City of Gearhart v. Gearhart 
Park Co., 286 P. 147, 132 Or. 496. 

44 aJ. p 268 note 82. 
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ed from the operation of the statute and unless the 
statute otherwise clearly provides,3 a hearing must 
he accorded to all persons who are interested in the 
question as to the making of the improvement, 
not merely to those who were qualified to sign the j 
formal remonstrance to the improvement.^ In the . 
absence of express legislative authority,^ an or- : 
dinance changing the character of an improvement • 
and increasing its cost, passed after a hearing, is 
void as to such increase unless a rehearing is had.® ■ 
The fact that the council confirmed a report of 1 
the engineer on a proposed improvement on the eve- ’ 
ning set for a hearing has been held not neces¬ 
sarily to have deprived the property owners of their 
right to be heard.^ 

b. Time and Place of Hearing 

Statutes governing the time and place of hearing 
should be observed, and the hearing must be held at the 
time and place designated in the notice thereof. 

Statutes prescribing the time of hearing should 
be observed,® and the hearing must be held at the 
time prescribed by the notice,® although a slight 
depamire from the terms of the notice in this re¬ 
spect is not fatal,but final action need not be taken 
on the day named for a hearing,and, where the 


meeting takes place at the time designated in the 
notice, the time for the hearing itself may generally 
be postponed.^- It has been held that the hearing 
should be had before the passage of the ordinance 
for the improvemenr.^^ On the other hand, the 
hearing is premature if it is held before the filing 
of the petition for the improvement,^'^ or before 
the expiration of the period allowed for the filing of 
objections to the proposed improvement.^® 

Piece of hcanng. The place of hearing must be 
designated in the notice,^® and the hearing must be 
held at the place designated tberein,!^ but it has 
been held that the fact that the meeting is adjourned 
: to a place in an adjoining building, properly set 
! aside for the conduct of the municipal business,, 
j does not invalidate the proceedings.^® 

: 

c. Nature and Conduct of Hearing 

The hearing must be held before the municipal body- 
designated by statute, and generally must be In the nature 
Of a Judicial trial, and the municipal authorities are re- 
i quired to consider and dispose of all objections which- 
may be made. 

The hearing must be held before the municipal 
body designated by the statute.^® Generally, the 


2. Ill.—Chicago ▼. Lamb, 107 X.K 
1S9, 266 IlL 134. 

44 C.J. p 26S note S3. 

XmproTeziieiit anbjeet to referendnm 
A general statute giving city au¬ 
thorities power to enact ordinances 
after public hearing and providing 
for notice of such hearing has been 
held inapplicable to an ordinance 
proposing an improvement of a type 
requiring a referendum.—O'Flynn v. 
Village of East Rochester, 24 X.r.S. 
2d 437, affirmed Village of East 
Rochester v. Rochester Gas & Elec¬ 
tric Corporation, 81 X.Y.S 2d 754, 
262 App.Div. 556, appeal denied 34 
X'.T.S.2d S21, 263 App.Div. 1061, af¬ 
firmed 46 X.E2d 334, 2S9 X.Y. 391, 
and 54 X.E 2d 343. 292 X.Y. 156, cer¬ 
tiorari denied Despatch Shops v. Vil¬ 
lage of East Rochester, 65 S.Ct 89, 
328 U.S. 713, S9 L.Ed. 574. 

3. Cal.—^Federal Constr. Co. v. 
Eneese, 174 P. 694, 37 Cal.App. 
659. 

44 C.J. p 26S note 84. 

^ Miss.—^Unlon Sav. Banh, etc., Co. 
T. Jackson, 84 So. 8S8, 122 Miss. 
557. 

N.J .—State V. Jersey City, 25 N.J- 
Law 309. 

5m IIL—Washburn v. Chicago, 64 X. 

R 1064. 198 Ill. 506. 

44 aJ. p 268 note 88. 
a m.—Chicago V. Walsh, 67 N.E. 
774, 203 Ill. 818. 

7- Ind.—^Brown v. Central Bermudez 
Co., 69 N.R 150, 162 Ind. 452. 


a Ill.—City of Pekin v. Grussi. 170 
X.E. 313, 338 Ill. 196. 

City h^ without Jnzlsdiotlon in 
subsequent proceedings where hear¬ 
ing took place before time required 
by statute.—City of Gearhart v. 
Gearhart Park Co.. 286 P. 147, 132 
Or. 496. 

Statute held dlzeotozy 

A statute which while prescribing 
the time of the hearing gives the 
council authority to adjourn the 
hearing from time to time has been 
held to be directory.—^Harvey v. 
Townsend, 188 P. 897, 57 MonL 407. 

44 C.J. P 268 note 92. 

Period after first sotioe 
A statute requirmg the date of the 
hearing to be set at a date not less 
than a prescribed number of days 
after the first publication of the 
notice by necessary implication per¬ 
mits the date of the hearing to be 
set the prescribed number of days 
after the first publication of notice.— 
McClure V. City of Xatchea, 118 So. 
616, 151 Miss. 718. 

9. Ill.—City of Pekin ▼. Grussi, 170 
X.E. 313, 338 Ill. 196. 

A clerical error ia the iLotlce by 
which a past year, instead of the 
year intended, is used in designating 
the date of the hearing will not de¬ 
stroy the legal efficacy of the notice. 
—City of Pekm ▼. Grussi, supra, 
la Md.—Whiteley v. Baltimore, 77 
A. 882. 113 Md. 541. 

44 C.J. p 268 note 94. 
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11. Xeb.—^Burkley v. Omaha^ 167 N. 
■W. 72, 102 Xeb. 808. 

44 C.J. p 268 note 96. 

Promise of further notloe 
Where a hearing is accorded, after 
proper notice, and final action is not 
taJten and the city authorities prom¬ 
ise to give protesting property 
owners notice of further proceedings, 
nonperformance of the promise doea 
not render further proceedings void, 
although they may be voidable.— 
Crabb v. Uvalde Paving Co., Tex.Com. 
App., 23 S.W.2d 300. 

12. Cal.—^Farley v. Relndollar, 165 
P. 19, 174 Cal. 703. 

44 G.J. p 268 note 96. 

13. X.J.—Smith V. £lorbam Park» 
128 A. 479, 8 N.J.Misc. 355. 

14. X.D.—Stoltze V. Sheridan, 148 
X.W. 1. 28 N.D. 194. 

15. IIL—Chicago Heights v. Angus, 
108 X.E. 758, 267 Ill. 628. 

44 C.J. p 268 note 98. 

16. Ill.—City of Pekin v. Grussi, 170 
X.E. 313, 838 IIL 196. 

17. IIL—Carbondale v. Walker, 88 
X.E. 296, 240 Ill. 18. 

18. Ill.—Carbondale v. Walker, su¬ 
pra. 

44 C.J. p 268 note 91. 

19. Xeb.—^Burkley v. Omaha, 167 N. 
W. 72, 102 Neb. 308. 

44 C.J. p 269 note L 
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hearing must be in the nature of a judicial trial ,20 1 
and the municipal authorities are required to con¬ 
sider and to dispose of all objections which may be j 
made ,21 and, under some statutes, if the finding 
is against the objector, the objection must be for¬ 
mally overruled22 in order that an appeal may be 
duly taken within the time prescribed by the stat- 
ute.23 Where a property owner has been accorded 
an opportunity to be heard and fails to avail him¬ 
self of the opportunit}', it has been held that he 
thereb}" admits the finality of the determination of 
the municipal authorities and is estopped to ques- . 
tion irregularities therein.24 

WTien authorized by law a property owner whose 1 
objections to an improvement proceeding have been 
overruled by the municipal authorities may file a j 
special appeal to a court given jurisdiction of such ■ 


appeals, in the manner provided by law.25 

§ 1103. Determination and Decision 

The municipal legislative body Is generally given a 
wide discretion In determining the necessity and mode of 
making the Improvement, and, while its discretion Is not 
arbitrary, but must be exercised in a reasonable manner 
with due regard to the Interest of the public and without 
wanton oppression to Individuals, Its determination is or¬ 
dinarily conclusive. 

The municipal council or other legislative body 
is generally g^ven a wide discretion in determining 
the necessity of making an improvement of the kind 
contemplated,^® as well as the mode of carrying 
out the improvement. 2 7 While its discretion is not 
arbitrary and irresponsible,^® but must-be exercised 
in a reasonable manner in viei.v of the drcumstanc- 


80. IC.Y.—^Eastman EodaJs Co. ▼. 
Richards, 204 N.Y.S. 246, 128 Misc. 
83, 86. 

44 C.J. p 269 notes 3, 5. 

Bocelpt of evidence as to enliaacad 
value of property by reason of pro¬ 
posed improvement has been held 
essential to a proper hearing, and a 
recital in improvement ordinance, 
that no one appeared to protest at 
hearing, has been held sufflclent to 
show that no proper hearing was had 
on proposed improvement.—^Evans v. 
Whicker, Civ..Aj?p., 59 S.W.2d 420. 
reversed on other grounds 90 S.W.2d 
654,126 Tex. 621. 

81. Ill.—Oak Park v. Swlgart, 104 
X.E. 1033, 262 Ill. 614. 

44 C.J. p 269 note 8. 

Bnzden of proof 

(1) The burden of proving objec¬ 
tions to an improvement before the 
city council rests on the persons 
objecting.—^Blake v. City of Eureka, 
258 P. 945. 201 Cal. 643. 

(2) So, property owners protest¬ 
ing that cost of Improvements would 
exceed value of benefit must prove 
value of property as compared with 
benefit of proposed improvements.— 
Mitchell V. Board of Trustees of City 
of Woodland, 285 P. 865, 104 Cal.App. 
225. 

Oflloials not hound hy ohjeetlonji 
I-a.—Cart v. City of Jennings, 28 So. 
2d 39, 210 La. 748—Palmer v. 

Mayor and Board of Aldermen of 
Town of Ponchatoula, 197 So. 697, 
195 La. 997. 

88- Mont.—^Harvey v. Townsend. 188 
P. 897, 57 Mont. 407. 

Va,—-Appalachia v. Malnous, 98 S.E. 
566, 121 Va. 666. 

S3. Va.—Appalachia v. Malnous, su¬ 
pra. 

Mi Cal.—Ambassador Holding Cor¬ 
poration V. City of Los Angeles, 69 
P.2d 1001. 7 Cal.2d 104. 


Fla.—^Escott V. City of Miami, 144 
So. 397. 107 Fla. 273. 

Amendahle defects in Initial xeso- 

lution for special improvement were 

waived by failure to object.—^Mc¬ 
Clure v. City of Xatchez, 118 So. 616, 

151 Mias. 718. 

85. Fla.-^Escott v. City of Miami, 
144 So. 397, 107 Fla. 278. 

86. U.S.—City of Benwood v. Inter¬ 
state Bridge Co., D.C.W.Va., 30 F. 
Supp. 952. 

Ga.—City of Dawson v. Bolton, 143 
&E. 119, 166 Ga. 232. 

Ill.—^People ex rel. Leaf v. Roth, 59 
N.E.2d 648, 389 Ill. 2S7—City of 
Chicago v. Wacker-Wabash Cor¬ 
poration, 25 N.E.2d 23, 372 Ill. 521, 
appeal dismissed Wacker Wabash 
Corporation v. City of Chicago, 61 
S.Ct. 14. 811 US. 606, 85 L.Ed. 
884—City of Chester v. Kennedy, 
176 N.E. 480, 344 111. 224. 

Iowa.—Call Bond & Mortgage Co. 
V. Great Northern Ry. Co., 287 
N.W. 882, 227 Iowa 142. 

N.J.—^In re Washington Ave. in Bor¬ 
ough of Chatham, 189 A. 239, 5 
N.J.Mi8C. 858. 

Ohio.—Scherler v. Village of Maple 
Heights, 1T8 N.E. 335, 40 Ohio App. 
389. 

Okl.—^Baldwin v. City of Lawton, 185 
P.2d 699, 198 Okl. 685—McKnlght 
V. Oklahoma City, 25 P.2d 638, 165 
Okl. 210—White v. City of Paw- 
huska, 266 P. 1059, 130 Okl. 156. 

Pa.—City of Philadelphia v. Shell- 
cross, 95 PcLSuper. 435. 

Tex.—Glllham v. City of Dallas, Civ. 
App., 207 S.W.2d 978, error refused, 
no reversible error. 

W.Va.—George v- City of Wellsburg. 
163 S.B. 481, 111 W.Va. 679. 

44 C.J. p 269 note 8. 

Necessity for improvement as af¬ 
fecting right to levy assessment 
for benefits or special tax see in¬ 
fra 95 1302-1328. 
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Portion of paving 

Municipal authorities exercise a 
sound discretion in ordering what 
portion of the paving shall actually 
be constructed.—Cart v. City of Jen¬ 
nings, 28 So.2d 89, 210 La. 748. 

27. U.S.—City of Benwood v. Inter¬ 
state Bridge Co., D.C.W.Va., 30 F. 
Supp. 952. 

Ill.—^People ex reL Leaf v. Roth, 59 
N.B.2d 643. 389 IlL 287—City of 
Chicago v. Wacker-Wabash Cor¬ 
poration, 25 N.E.2d 23, 372 Ill. 521, 
appeal dlsnussed Wacker Wabash 
Corporation v. City of Chicago, 61 
S.Ct. 14, 311 U.S. 606, 85 L.Ed. 
384—City of Chester v. Kennedy. 
176 N.E. 430. 344 Ill. 224. 

Iowa.—Call Bond & Mortgage Co. v. 
Great Northern Ry. Co., 287 N.W. 
832, 227 Iowa 142. 

N.J.—In re Washington Ave, in Bor¬ 
ough of Chatham, 139 A. 239. 5 
N.J.Misc. 858. 

44 C.J. p 269 note 9. 

Discretion of council as to: 

Materials for construction see su¬ 
pra S 1079. 

Mode and time of doing work see 
supra § 1080. 

What constitutes a puhlio market 
with provisions authorizing construc¬ 
tion thereof held matter resting in 
discretion of council.—Glllham v. 
City of Dallas, Tex.Civ.App., 207 
S.W.2d 978, error refused, no re¬ 
versible error. 

Special asseasmeiLt ox general taxa- 
Hon 

The expediency of making im¬ 
provement, whether hy special as¬ 
sessment or general taxation, is a 
matter entirely within legislative 
power of city council.—City of 
Youngstown v. Mitchell, 14 Ohio 
Supp. 83. 

28. Iowa.—Call Bond & Mortgage 
Co. V. Great Northern Ry. Co., 287 
N.W. 882, 227 Iowa 142. 
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cs and surrounding conditions,*^ with due regard to 
the interest of the public and without wanton op¬ 
pression to individuals,*^ its determination is ordi¬ 
narily conclusive,31 in the absence of fraud*- or 
oppression,33 unless the discretion vested in it has 
been grossly abused,*^ and it is not bound by the 
weight of the evidence presented on the hearing.*® 
In arriving at their decision, the municipal authori¬ 
ties may consider the benefit accruing to the en¬ 
tire community, as well as that accruing to the 
owners within the improvement district.36 An ex¬ 
press finding that the cost is such as to justify the 
issuance of bonds is unnecessary, where the cost is 
set out and the issuance of bonds ordered.*? Like¬ 
wise, it is not necessary to find that the cost of 
opening and grading a street will exceed the value 
of the benefit to the public.** In determining such 
necessity the council may act on the report of a 
committee.** 

Record or evidence of decision. As a general rule 
the determination to make the improvement need not 
be registered in any other vray than by the enact¬ 
ment of the order for the improvement.^* It has 
been held that the acceptance of an offer by an in- 


di\udual to open a street is sufficient declaration of 
its necessit}’ as a public improvement.^! Where 
at the hearing of property owners the improvement 
is not altered or modified, and it is determined to 
construct the improvement in accordance with the 
original resolution, it is sufficient that the board of 
local improvements to whom the matter is intrusted 
pass a resolution adhering to the prior resolution.^* 

§ 1104. Ordinance, Resolution, or Other Or¬ 
der for Improvement 

As a general rule the authorization of a public Im¬ 
provement by the municipal authorities must be by an 
order In some form. 

Generally speaking, the authorization of a public 
improvement by the municipal authorities must be 
by an order in some form ;43 and, when the power 
to make improvements is conferred in general terms, 
the municipal corporation may exercise the power 
only by formal legislative action on the part of the 
city council,it being frequently provided by char¬ 
ter or statute that an ordinance, by-law, or resolu¬ 
tion shall be necessary, in which case a valid^s or¬ 
dinance or resolution becomes a condition precedent 


29. Ill.—City of Chester v. Kennedy. 
176 N.E. 480, 344 Ill. 224. 

30. Iowa.—Call Bond & Mortgage 
Co. V. Great Northern Ry. Co., 2S7 
N.W. 882. 237 Iowa 142. 

81. Iowa.—Call Bond & Mortgage 
Co. V. Great Northern Ry. Co., su¬ 
pra. 

Ohio.—Scherler t. Village of Maple 
Heights, 178 N.B. 335, 40 Ohio App. 
3S9. 

Okl.—^Baldwin v. City of Lawton, 185 
P.2d 699, 198 OkL 585—McKnight 
T. Oklahoma City, 25 P.2d 638. 
165 Okl. 210—WTilte v. City of 
Fawhuska, 265 P. 1059. ISO OkL 
156. 

W.Va.—George v. City of Wellsburg, 
163 N.E. 481. Ill W.Va. 679. 

Judicial review of decision as to 
character and scope of improve¬ 
ment see infra $ 1135. 

38. Iowa.—Call Bond & Mortgage 
Co. V. Great Northern Ry. Co., 287 
N.W. 832, 227 Iowa 142. 

Ohio.—Scherler v. Village of Maple 
Heights, 178 N.E(. 835, 40 Ohio App. 
3S9. 

OkL—McKnlght v. Oklahoma City, 25 
P.2d 638, 165 Okl. 210—White v. 
City of Fawhuska, 265 P. 1059, 130 
OkL 156. 

W-Va.—George v. City of Wellsburg, 
163 N.ES. 431, 111 W.Va. 679. 

33: Okl.—White v. City of Pawhus- 
ka. 265 P. 1059, 130 Okl. 156. 

3A. Iowa.—Call Bond & Mortgage 
Co. V. Great Northern Ry. Co.. 287 
N.W. 883, 227 Iowa 142. I 

Ohio.—Scherler v. Village of Maple I 


Heights. 178 NJS. 835, 40 Ohio App. 
389. 

W.Va.—George v. City of Wellsburg, 
168 N.E. 431, 111 W.Va. 679. 

35b Ind.—Johnson v. Indianapolis, 
93 N.E. 17, 174 Ind. 691. 

44 C.J. P 269 note 10. 

3& N.r.—Goodale v. New York, 148 
N.Y.S. 1076, 85 Misc. 603. 

44 C.J. p 269 note 11. 

37. Cal.—Chase v. Trout, 80 P. 81, 
146 Cal. 350. 

38L Mich.—Grand Rapids v. Luce, 62 
N.W. 636, 92 Mich. 92. 

39. Maas.—^Taintor v. Cambridge, 78 
N.R 646, 192 Mass. 522. 

44 C.J. p 269 note 14. 

40. Ind.—Spaulding v. Baxter, 58 N. 
E. 551, 25 IndA.pp. 485. 

44 C.J. p 269 note 16. 

41. Mich.—^Long v. Battle Creek, 39 
Mich. 323, 33 Am.R. 884. 

42. Ill.—Hulbert v. Chicago, 72 N.E. 
1097, 213 Ill. 452. 

43. Fla.—Carlton ▼. Jones, 158 So. 
170, 117 Fla. 622. 

Ga.—City of Dawson v. Bolton, 143 
3.E. 119, 166 Ga. 232—Watson v. 
Bryant, 141 S.E. 930, 37 Ga.App. 
768. 

Mo.—^Austin Western Road Machin¬ 
ery Co. V. City of New Madrid, 
App., 186 S.W.3d 850. 

Tex.—Corpus JUxls quoted in Pan¬ 
handle Const. Co. V. Sikes, Civ. 
App.. 42 S.W.2d 118, 115. 

44 C.J. p 270 note 2L 
Establishment or change of grade see 
supra 5 1043. 


Preliminary resolution or ordinance 
see supra SS 1093, 1093. 

Deolaratloii of ueoesslty 
Under some statutes the only reso¬ 
lution required to authoiiise a paving 
improvement is the resolution declar¬ 
ing it to be necessary, which is made 
after approval and filing of the engi¬ 
neer's specifications and estimates.— 
I Staley v. Park, 257 P. 811, 126 OkL 
233. 

Znfozsnal proosedlngs 
Council acquired Jurisdiction to 
levy assessment for sidewalk im¬ 
provement, although proceedings for 
improvement were Informal.—Peirott 

V. Balkema, 234 N.W. 240, 211 Iowa 
764. 

Orders haid proper or in substan¬ 
tial compliance with statutory and 
charter requirements. 

Fla.—State v. City of Miami, 27 So. 
2d 112, 157 Fla. 742. 

W. Va.—City of Mannlngton v. ECamll- 
ton, 141 S.E. 627, 104 W.Va. 656. 

Sufficient authozlsaition held shown 
for acquisition of realty essential to 
improvement.—^Hairgrove v. City of 
Jacksonville. 8 N.E.2d 187, 866 HL 
163. 

44i Tex.—Corpus Taxis quoted In 
Panhandle Const. Co. v. Sikes, Civ. 
App., 42 &W.2d 118, 116. 

44 CJr. p 270 note 22. 

48b Ill.—City of Chicago v. Russo, 
171 N.B. 528, 889 Hi. 849—City of 
Carlyle v. Nlcolay, 165 N.E. 211, 883 
UL 562. 
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to the acquiring or making of an improvement,^® 
or le\’ 3 -ing a tax to pay therefor.'*^ In the absence 
of a statutory or charter provision clearly requir¬ 
ing it, however, where the entire procedure for 
the construction of an improvement is regulated by 
statute, and nothing is left to be determined by a 
general ordinance, the adoption of a general or¬ 
dinance is unnecessary and an assessment may be 
made in the mode prescribed by the statute.**® 

The rule requiring improvements to be ordered 
by either ordinance or resolution will not operate 
to prevent temporary or ordinary work on the streets 
being done without specific authority,^® and, where 
injury might result from the delay attendant on 
the procedure by ordinance, municipal authorities 
are sometimes given the power to act without ordi¬ 
nance or resolution.®® If repairs, as distinguished 
from reconstruction, may be made without ordi¬ 
nance, the real character of the work cannot be 
controlled by a rule adopted by the street commis- 
sioner.®! 


Acquiescence of the municipality may, under 
some circumstances, validate the acts of its officers 
relative to improvements, even though no formal or¬ 
dinance has been passed.®® 

Necessity for ordinance as distinguished from res¬ 
olution, Unless an ordinance is required by char¬ 
ter or statute, a resolution ordering an improvement 
is usually held to be sufficient;®® and a resolution 
is sometimes expressly’ authorized in lieu of an or¬ 
dinance.®* WTiere, however, the statute or char¬ 
ter expresses a clear intention that an ordinance or 
by-law shall be the exclusive method of authoriz¬ 
ing an improvement, an ordinance or by-law is 
necessary and a resolution is not sufficient,®® unless 
the resolution is passed with the formalities of an 
ordinance and is such in all but name.®® Where by 
statute it is provided that action shall be by general 
or special ordinance, the council cannot by ordi¬ 
nance confer on itself the right to proceed by reso¬ 
lution.®^ It has been held that, where a munici¬ 
pality has power under its charter to build and main- 


Ky.—^Hlcks V. City of Ashland. 71 S. 

W.Sd 988, 254 Ky. 397. 

N.Y.—Sobol V. Common Council, etc., 
of City of Borne. 251 N.T.S. 274. 283 
App-Dlv. 158. 

OrdlnancM held valid 

(1) Generally. 

ni.— People V. City of Paris. 44 N.E. 
2d 154. 380 Ill. '503--Vlllage of 
Broadview v. Dlanlafi, 167 N.E. 10*6. 
835 Ill. 299, appeal dismissed and 
certiorari denied Dlanish v. Village 
of Broadview, 50 S.Ct. 67. 280 U. 
S. 518, 74 L..Ed. 588. 

Ean.—^Baird v. City of Wichita, 276 
P. 77, 128 Ean. 100. 

B2y.—^Francis v. City of Bowling 
Green. 82 S.W.2d 804, 259 Ey. 525. 
N.J.—Sherman v. City of Long 
Branch, 158 A. 109. 9 N.J.Mibc. T5, 
affirmed 158 A. 544, 108 N.J.Law 
548, end followed in Yankowski v. 
City of East Orange. 153 A. 911i 
9 N.J.Mlsa 812 —^Buckingham Real¬ 
ty Co. V. Town of Montclair. 152 
A. 661, 8 N.J.M1SC. 891. 

Tex.—West Texas Const. Co. v. Doss, 
Civ.App., 59 S.W.2d 866. affirmed 
Doss V. West Texas Const. Co.. 96 
S.W.2d 1116. 128 Tex. 889—Simms 
V. O. L. Crigler Co.. ClvA.pp., 47 
S.W.2d 586. 

(2) Ordinance was not invalid be¬ 
cause enacted by council in violation 
of prefilectlon pledges.—^Hodge v. 
City of Princeton, 18 S.W.2d 491, 227 
Ey. 481. 

46. U.S.—Central Illinois Public 
Service Co. v. City of Bushnell, C. 
aA.IlL, 109 F.2d 26. 
nL—People V. City of Paris. 44 N.E. 

2d 154. 880 Ill. 508. 

Ey.-<;ity of Ashland v. Steele. 292 
S.W. 1098, 219 Ey. 841, 


Okl.—Bonney v. Smith, 147 P.2d 771. 
194 Okl. 106. 

Tex.—Corpus Juris quoted In Pan¬ 
handle Const. Co. V. Sikes. Civ-App.. 
42 S.W.2d 118, 115. 

44 C.J. p 270 note 24. 

Initiative petition 

Municipality desiring to exercise 
constitutional right to acquire or 
construct public utility must do so by 
ordinance passed by its council, and 
cannot proceed by initiative petition. 
—Ohio Power Co. v. Davidson, 195 
N.E. 871, 49 Ohio App. 184, disapprov¬ 
ing Goodman v. City of Hamilton, 
153 N.E. 217, 21 Ohio App. 465. 

47. Ala-—Streater v. Town of Town 
Creek, 173 So. 853. 234 Ala. 132. 
Ga^Fallls v. City of Nashville. 190 
S.E. 557. 184 Ga. 55. 

Ean.—Shaffer v. Haddam City, 286 P> 
218, 130 Ean. 450. 

Tex.—Corpus Juris quoted la Pan¬ 
handle Const. Co. V. Sikes, Clv.App.. 
42 S.W.2d 118, 115. 

44 C.J. p 270 note 25. 

4& Mont.—Harvey v. Townsend, 188 
P. 897, 57 Mont. 407. 

44 aj. p <271 note 27. 

49. Iowa.—^Monroe v. Pearson. 157 
N.W. 849, 176 Iowa 283. 

44 C.jr. p 271 note 28. 

Bepslr work 

Mo.—Stumpe v. City of Washington, 
App.. 22 S.W.2d 865. 

50. Cal.—Weber v. Gill, 88 P. 380, 98 
GaL 462. 

44 aJ. p 271 note 29. 

51. Mo.—Heman v. St. Liouls, 112 S. 
W. 259, 218 Mo. 538—^Rltterskamp 
V. Stifel. 59 Mo.App. 510. 
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52. Mo.—^Lucas v. City of Louisiana, 
App.. 173 S.W.2d 629. 

Construction of wall 
The fact that city authorized and 
participated in construction of wall 
beside natural watercourse by feder¬ 
al agency, without passing ordinance 
providing therefor, did not render Its 
action absolutely void, but It was 
merely Irregular, since city's partici¬ 
pation In and acceptance of, work 
done, together with Its long time as¬ 
sumption of Jurisdiction and exercise 
of control over watercourse, validated 
Its officers' acts in such respect—^Lu¬ 
cas V. City of Louisiana, supra. 

58. XJ.S.—^Independent Paving Co. v- 
Glty of Bay St Louis, C.C.A.Miss.. 
74 F.2d 961. 

Okl.—^Baum v. Oklahoma City, 126 P. 

2d 249, 190 Okl. 618. 

Tex.—^Elliott V. Texas Pacific Coal & 
Oil Co.. Com.App.. 29 S.W.2d 982. 
44 C.J. p 271 note 31. 

Motion 

Order requiring construction of 
sidewalks may be either by resolu¬ 
tion or motion, and need not be by 
ordinance or formal resolution.—Per- 
rott V. Balkema, 284 N.W. 240, £11 
Iowa 764. 

54^ Cal.—Blake v. City of Eureka* 
258 P. 945, 201 Cal. 643. 

44 C.J. p 271 note 32. 

55. N.J.—^Levy v. Elizabeth. 80 A. 
498, 81 N.J.Law 643. 

44 C.J. p 271 notes 33, 34. 

56. Ga.—^Madison v. Spears. 125 SJEL 
380. 159 Ga. 241. 

44 C.J. p 271 note 85. 

57. N.J.—Sproul v. Stockton, 62 A. 
275. 78 N.J.Law 158. 
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tain a system of waterworks and contract for that 
purpose, the power may be exercised by resolution, 
and that an ordinance need not be passed and 
a provision requiring a formal ordinance in mak¬ 
ing contracts for gas or electric works does not 
require an ordinance in making a contract with 
a private company for lighting the city, but it may 
be made by resolution.^^ If the charter permits 
a resolution, an ordinance will be a compliance.^^ 

Illegality of part of ordinance. Under the rules 
governing the effect of partial invalidity of ordi¬ 
nances generally, as discussed supra § 429, where 
the portion of an improvement ordinance, w’hich 
is invalid, is distinctly separable from the remain¬ 
der, the valid portion may be sufficient to the ex¬ 
tent that it constitutes a good improvement ordi¬ 
nance but, where the invalid portion is essen¬ 
tial to the sufficiency of the whole improvement 
ordinance as such, the whole ordinance is void.^^ 

Effective date. A statutory provision that no or¬ 
dinance passed by a city council shall go into effect 
before thirty days from the time of its passage 
has been held to have no application to an ordi¬ 
nance for a local improvement.^^ 


§ 1105. -Contents in General 

a. In general 

b. Construction 

a. In General 

An improvement ordinance, by-law, or resolution may 
be Invalidated by a failure to comply with statutory re¬ 
quirements as to the form and contents thereof. 

Xoncompliance with special provisions relating to 
the form and validit 3 ' of improvement ordinances 
will generally invalidate an ordinance, by-law, or 
resolution in its entiret 3 ',®'* but this will not be the 
case where the defective provision of the ordinance 
is so completely separable from the remaining pro¬ 
visions that it may be eliminated and still leave a 
validly constituted ordinance or resolution;®® and 
an invalid provision of a general ordinance does 
not invalidate a special ordinance in 'which such 
provision is not incorporated.®® An ordinance will 
not be set aside for uncertainty if it is a compli¬ 
ance, although a loose one, -with the requirements 
of the law,®7 and a resolution is sufficient where 
it is in substantial conformity with the ordinance 
authorizing the improvement.®® The rules as to 
conformit 3 ' between the subject matter of an ordi¬ 
nance and the title thereof, as discussed supra § 


sa DaJe.—National Tube-Works Co. 
V. Chamberlain. 37 N.W. 761. S Dak 
«4. 

59. U.S.—Lincoln ▼. Sun Vapor 
Street-Llffht Co.. Neb.. 59 F. 756. 8 
aC.A. 258. 

ea Cal.^—^Heilman v. Shoulters. 44 
P. 915, 45 P. 1057. 114 Cal. 186. 

44 C.J. p 272 note 40. 

ei. HI.—People V. Crowe. 168 N.F. 
451. 327 Ill. 106. 

XCy.—Hoerth v. City of Sturgris. 299 
S.W. 1074, 221 Ky. 835—City of 
Springfield v. Haydon. 288 S.W. 
337. 216 Ey. 483. 

■W.Va.—^Brewer v. City of Point 
Pleasant. 172 S.B. 717. 114 W.Va. 
672. 

44 C.J. p 272 note 42. 

imaatboziaed provlaloii for aaaeaa - 
meiit for widenlnsr streets did not 
render In^’alld ordinances as whole or 
provisions therein for assessment for 
grading and paving.—Jarvia v. Town 
of Berlin. 188 A. 7. 168 Md. 156. 

62. Ky.—City of Fllzabethtown v. 

Purcell. 298 S.W. 1096. 219 Ky. 564. 
44 OJ. p 272 note 43. 

eSi HI.—City of Naperville v. Wehr- 
le, 178 N.B. 165. 840 UL 579. 71 

A. Xi.R. 635—Village of Crotty v. 
Doxnm. 170 N.E. 308. 838 111. 228— 
Dallas City v. Stelngniber. 151 N. 

B. 888. 821 HL 818. 


164. HI.—^People V. Howell. 162 N.K 

189. 330 Ill. 527. 

44 C.J. p 272 note 45. 

Emergency measnre 

Preamble to ordinance whereby 
city proposed to participate in con¬ 
struction of state highway through 
city 80 as to avoid business section 
constituted sufficient finding and de¬ 
termination by city authorities of ex¬ 
istence of emergency permitting pas¬ 
sage of ordinance as emergency meas¬ 
ure.—^Morrison v. Famell. 171 So. 528. 
126 Fla. 885. 

Ifailnze to provide for removal of 
trees 

Fact that street widening ordi¬ 
nance failed to provide for removal 
of trees, mail boxes, water hydrants, 
gas connections, gasoline pumps, tel¬ 
ephone and electric light poles, street 
arch, and drinking fountain within 
street lines did not render ordinance 
void at instance of landowners as-i 
sessed. since there is no necessity for 
a provision In ordinance requiring 
their removal for they are subject 
to control by the dty.—City of Dixon 
V. Sinow & Weinman, 183 N.E. 670. 
350 Ill. 634. 

Bestzlotlng oompsUtloii 

Municipal ordinance for Improve¬ 
ments, which restricts competition, 
favors x>articular contractor, or In¬ 
volves Increased cost of work, is void.! 
—Montgomery v. City of Alamo 
Heights, Tex.ClvALppw, 8 S.W.2d 258, 
error dismissed. 


' 65. Mo.—Gist V. RacklllTe-Gibson 
Gonstr. Co.. 128 S.W. 921. 224 Mo. 
869. 

44 C«T. p 27'3 note 46. 

68- HI.—Treat v. People, 62 N.B. 

891, 195 HI. 196. 

44 C.J. p 272 note 47. 

67. HI.—^Waukegan v. Burnett, 109 
N.B. 277, 268 111. 448. 

44 C.J. p 272 note 48. 

Min o r dlsorepaaclos In resolution, 
not increasing cost of constructing 
water system, did not vitiate pro¬ 
ceedings.—^Mllls V. City of Blslnore, 
270 P. 224, 93 CaJ.App. 758. 

OmlMloii from mlantes 
Paving assessments were valid 
where ordinance contained assess¬ 
ment roll, although record of ordi¬ 
nance in minutes of city council did 
not contain such Information, which 
was, however, physically attached to 
the ordinance.—West Texas Const. 
Co. V. Doss, ClvA.pp.. 59 S.W.2d 866, 
affirmed Doss v. West Texas Const. 
Co., 96 S.W.2d 1116. 128 Tex. 889. 
Ordinances held valid 
Fla.—^Morrison v. Famell, 171 So. 528. 
126 Fla. 885. 

Ky.—O'Mara v. Town of Mt. Vernon. 
ISfS S.W.2d 675, 299 Ky. 401. 

68. CaL—^Hansen v. City of Santa 
Rosa, 270 P. 268. 93 Cal.App. 728, 
rehearing denied 870 P. 1009, 98 
GaLApp. 728. 
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415, are applicable to ordinances authorizing lo- | 
cal improvements.®® An ordinance is not invali- j 
dated by an unnecessary statement in the preamble,‘ 
or by a patent clerical error in the enacting clause."^ , 
In determining whether an ordinance is valid on its 
face, the question whether or not it has been fol- : 
lowed in making the improvement is immaterialj® . 

Nonessential proviswis. In the absence of a stat¬ 
ute otherwise clearly providing, the ordinance or I 
resolution for an improvement need not state un- [ 
der what law the authorities are proceeding,"® and | 
it is not essential that the ordinance contain a re- I 
cital that the specifications of the engineer referred ! 
to were open to public inspection, since the mu¬ 
nicipal officers will be presumed to have done their 
duty in this respect.*^^ A resolution has been held 
not to be invalid because it recites that the council 
is exercising the powers of a board of local im¬ 
provement, which board has been abolished.^® 

Incorporation by reference. An ordinance may 
incorporate by reference the terms of a general 
statute ;7® and a special ordinance ordering a par¬ 
ticular improvement may incorporate by reference 
the terms of a general improvement ordinance.^7 


b. Constmetion 

Ordinances authorizing municipai improvements shouid 
be liberaliy construed in favor of the general public and in 
compliance with the usual rules. 

Ordinances relative to public improvements should 
be construed liberall 3 ’ in favor of the general pub¬ 
lic,"® and, where adopted pursuant to authoriza¬ 
tion of a city charter, they have been interpreted 
as having the same effect as if incorporated in the 
charter itself.*^® The question of what improve¬ 
ments are authorized under an ordinance frequent¬ 
ly becomes one of construction®® to which the rules 
governing the construction of ordinances in general, 
as discussed supra § 442, may be applied.®^ Words 
used must be given their ordinary meaning®® un¬ 
less the context shows that a different meaning -was 
intended.®® An ordinance providing for paving a 
street from one intersecting street to another does 
not necessarily mean from the nearest lines of such 
intersecting streets.®*^ An ordinance providing for 
a street improvement prevails over a previous or¬ 
dinance in conflict therewith.®® 

Various terms and phrases employed in improve 
ment ordinances have received judicial interpre 
tation,®® including the words and phrases "adja- 


69. N.J.—^Beechwood Park Land Co. 

V. Summit, 73 A. 57, 78 N.J.Law 
182. 

44 aJ. p 273 note 50. 

70. Mo.—^Bohle v. Stannard, 7 Mo. 
App. 51. 

44 C.J. p 273 note 51. 

71. Ark.—Bostick v. Pernot, 265 S. 

W. 366, 165 Ark. 681. 

79. Ill.—^Beckett v. Chicago. 76 NJS. 
747. 218 Ill. 97. 

78. Cal.—Bansome-Crummey Co. v. 
Cornelius, 178 P. 781, 89 CaLApp. 
345. 

44 C.J. p 278 note 54. 

74. Ala.—Schwend v. Birmingham. 
Ill So. 205. 215 Ala. 491. 

78, lU^-Olney v. Baker, 141 NJL 
760, 610 IlL 438. 

76. Miss.—^Edwards House Co. v. 
Jackson, 45 So. 14, 91 Miss. 429. 

77. HI.—^Pierson v. People, 68 M.E. 
383. 204 Ill. 456. 

44 C.J. p 278 note 69. 

78l Fla.—^Morrison v. Farnell. 171 
So. 628, 126 Fla. 885. 

Mo.—Gist V. RackliSe-Gibson Con¬ 
struction Co., 128 S.W. 921. 224 Mo. 
869—Tabb v. Burt, App., 296 S.W. 
820. 

79. Cal.—^Raisch v. Myers, 167 P.8d 
198, 27 CaL2d 778—Mardis v. Mc¬ 
Carthy, 121 P. 889, 162 CaL 94. 

68 C. J.S.—49 


80. Wash.—^Pratt v. Seattle. 189 P. 

565. Ill Wash. 104. 

44 CJ. p 288 note 87. 

CoBstmetioa In light of ordinaiLoe 
Prior action of council in approv¬ 
ing street grade fixed by hoard of 
public works should be read with 
street improvement ordinance, al¬ 
though not referred to therein.—^Dix¬ 
on V. Louisville Asphalt Co., 20 B.W. 
2d 470. 230 Ky. 629. 

8L Ill.—^Hlghwood v. Chicago, etc., 
R. Co.. 100 N.K. 270, 368 Ill. 482. 
44 C.J. p 288 note 88. 

CoastmotloiL suppoxting validity 
Construction supporting local Im¬ 
provement ordinance will be adopted, 
where ordinance is susceptible of two 
constructions, one of which will de¬ 
feat it.—City of Springfield v. Gilles¬ 
pie, 167 N.E. 61, 335 Ill. 888—44 C. 
J. p 283 note 88 [a] (1). 
lUnistezlal oharaoter 
An ordinance accepting a bid for 
construction of a public improve¬ 
ment has been construed as minis¬ 
terial, rather than legislative, in 
character.—^Morganstem Electric Co. 
V. Borough of Coraopolls, 191 A. 603, 
826 Pa. 154. 

88. Mo.—St. Louis V. Brener, 228 S. 
W. 108. 

44 C.J. p,28S note 89. 

83. Mo.—^Fellows v. Dorsey. 167 B.W. 

995, 171 Mo.App. 289. 

44 CJ. p 283 note 90. 
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84. N’.T.—In re Murphy. 20 Hun 846. 
Pa.—^Pittsburg v. Cluley, 74 Pa. 269. 

8& Ill.—^Holdom V. Chicago, 48 NJEl 

164, 169 111. 109. 

44 CJ. p 284 note 8. 

86. "Saifivalsat" 

The word ''equivalent,” as used 
in a resolution of intention calling 
for a particular type of water pump 
or Its equivalent, was construed to 
mean a device of practical equiva¬ 
lence in value and effect and of sub¬ 
stantially the same design, perform¬ 
ing the same functions in practically 
the same manner.—^Hllls v. City of 
Elsinore, 270 P. 224, 98 Cal.App. 758. 
"Flat stones’’ 

Ill.—^Beckett v. Chicago, 75 NJSL 747, 

218 HL 97. 

"Ihrtliisivs” 

Ordinance providing for improving 
streets by paving from curb to curb, 
"inclusive,” included curbing.—Ches¬ 
apeake & O. Ry. Co. V. City of 
Olive HIU, 21 S.W.2d 127, 1231 Ey. 65. 
"Ozdlnanoe” 

The word "ordinance.” in constitu¬ 
tional provision that municipality 
proceeding to acquire public utility 
shall act by ordinance, must be con¬ 
sidered as being used in the sense in 
which it is generally defined, as a 
law passed by governing body of mu¬ 
nicipal corporation for regulation of 
aflSlrs of corporation.—Priest v. City 
of Wapakoneta, App.. 82 NJS.2d 869. 
879, appeal dismissed 9 K.E.2d 29X 
182 Ohio St. 627. 
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cent property,”*^ “appropriate ofSces.”*® “avenue,”®® 
“construction,”®® “establishing grade of street,”’®^ 
“grade and pave streets,”®® “improve a street,”®* 
•‘improvement,”®* “open street to river,”®* “present 
roadway,”®* “public expense,”®" “removal,”®* “road¬ 
way,”®® “sidewalks abutting on said street,”® and 
“street.”® 

§ 1106. -Declarations of Necessity and 

Utility 

An express declaration of necessity is not essential to 
the validity of an ordinance or resolution for a municipal 
improvement, since a necessarily Implied finding as to 
necessity Is sufficient. 

WTiere the council is authorized to order improve¬ 
ments when they shall be deemed necessary, an ex¬ 
press declaration of such necessity is usually not 
required, but such necessity may be implied from 
the action of the council in ordering the improve¬ 
ment.® Where the charter authorizes the mak¬ 
ing of an improvement when public convenience re¬ 
quires it, this question is jurisdictional and its de¬ 


cision by the council must appear rather than a 
mere recital without an actual determination.^ 
Where, however, the method of proceeding for the 
establishment of a parkway is discretionary with 
the council, the ordinance need not recite that the 
council deems it best to acquire the land by condem¬ 
nation.® 

§ 1107. -Description of Improvement in 

General 

a. In general 

b. Incorporation by reference 
a. In General 

An ordinance or resolution authorizing an Improve¬ 
ment should contain a clear and comprehensive descrip¬ 
tion of the Improvement to be made. 

The ordinance or resolution ordering an improve¬ 
ment must, in order to satisfy the statutory require¬ 
ments, contain a clear and comprehensive descrip¬ 
tion of the improvement to be made,® otherwise it 
will be invalid as a delegation to the supervising 


87. Iowa.—^Dunker v. Des Molnea, 
142 X.W. 207, 160 Iowa 667. 

88. Ala.—-Hamilton v. City of AJinls- 
ton, 27 So.2d 857, 248 Ala. 396. 

OffiosB allowod liy law 
The words ‘‘appropriate offices,” In 
ordinance relating: to construction of 
building: to provide appropriate offices 
for use In operation of municipally 
owned hospital, were construed to 
mean offices allowed by law, in ab¬ 
sence of anything in ordinance to 
show the contrary.—^Hamilton v. City 
of Anniston, supra. 

89. Street, not boulevard 

Mo.—St. Louis V. Breuer, 223 S.TV. 
108. 

90. Beooutmotioii held Included 
Wash.—Waldy v. Seattle. 161 P. 65, 

93 Wash. 407. 

91. JWeana ‘‘maxUaff ffrade^ 

Or.—^Austin v. Tillamook City. 254 P. 
819. 121 Or. 885. 

88. Ark.—Wells v. North Little Rock 
St Impr. Dist No. 31, 272 S.W. 
S45, 169 Ark. 39. 

44 C.J. p 284 note 96. 

93. UL—Delamater v. Chicago, 42 
N.EL 444, 158 Dl. 575. 

44 CJ. p 284 note 97. 

94. Pa.—-Wolff Chemical Co. v. Phil¬ 
adelphia, 15 PaJOlst 135. 

95. N.Y.—-Matter of One Hundred 
and Thirty Sixth St, 111 N.Y.S. 
916,127 APP.D1Y. 672. 

44 CJ. p 284 note 99. 

96. HI.—Oak Park v. Chicago, etc., 
R. Co.. 156 N.E. 476, 326 lU. 488. 

44 CJ, p 284 note 1. 


97. Ezolndes assessments against 
abutting owners 

Pa—Carlisle v. Welsh, 74 PaSuper. 
255. 

9a Mass.—Somerville v. Middlesex, 
122 Mass. 292. 

44 O. J. p 284 note 8. 

99. m.—Oak Paxk v. Chlcagro, eta, 
R. Co.. 156 N.H. 476, 325 Ill. 488— 
City of Chicago v. Weber, 102 N.E. 
1001, 260 HI. 105. 

1. HI.—Oak Park v. Chicago, etc., R. 

Co., 156 N.E. 476, 32‘5 HI. 438. 
a Ill.—Wilbur V. Springfield, 14 N. 

E. 871, 123 Ill. 395. 

44 C.J. p 284 note 6. 

a Tex.—Evans v. Whicker, Civ.App., 
59 S.W.2d 420, reversed on other 
grounds 90 S.W.2d 554, 126 Tex. 
621. 

W.Va—George v. City of Wellsburg, 
163 S.E. 431, 111 W.Va 679. 

44 C.J. p 273 note 62. 

4i N.J.—Mead v. Peusseda 188 A. 618, 
2 N.J.Mlsa 953. 

44 C.J. p 278 note 63. 

a Mo.—^Kansas City v. Mastln. 68 S. 
W. 1037, 169 Mo. 80. 

6. X7.S.—Corpus dtois dnoted in 
Hllnols Power & Light Corporation 

V. City of Centralla, D.C.IIL, 11 F. 
Supp. 874, 893, vacated and cause 
remanded on other grounds, G.CJL. 
City of Centralla v. Hllnols Power 
& Light Corporation, 89 F.2d 985. 

Ill.—^Halrgrove v. City of Jackson¬ 
ville, 8 N.E.2d 187, 366 I^l. 163— 
Village of Lena v. S^le, 168 N.E. 
409, 327 Ill. 246. 

Mo.—^McGuire v. Wilson, App., 187 S. 

W. 612. 


N.Y.—Glezen v. Town Board of Rioh- 

ford, 81 N.Y.S.2d 236, 192 Misc. 658. 
44 C.J. p 273 note 66. 

Besczlptlons held sufficient 

(1) Generally. 

Ill.—City of Peoria v. Co wen, 158 N. 

E. 414, 326 HI. 616. 

Tenn.—Chattanooga Station Co. v. 

City of Chattanooga, 15 TennApp. 

117. 

(2) Brief descriptions held suffi¬ 
cient.—Glassell v. City of Los An¬ 
geles, 291 P. 227, 106 Cal.App. 895 
—^Mills V. City of Elsinore, 270 P- 
324, 98 CalJLpp. 758. 

(3) Ordinance providing for mu¬ 
nicipal light plant which described 
character of Improvement, materials 
to be used, and type of construction 
required, and with plans and specifi¬ 
cations showed dimensions, and the 
like, was sufficient as against con¬ 
tention that ordinance must In its de¬ 
scription be sufficient for bidding pur¬ 
poses and to enable property owners 
to see what city is getting.—Hair- 
grove V. City of Jacksonville, 8 N.E.2d 
187, 866 HI. 168. 

Pariloular type or equal 

(1) An ordinance or resolution 
calling for construction of a speci¬ 
fied Improvement or its equal In effi¬ 
ciency has been held Invalid as too 
Indefinite.—-Village of Lena v. Eable, 
158 N.E. 409, 827 HI. 246. 

(2) The same lias been held true 
as to a description designating the 
elements of an improvement merely 
by providing that they shall be of 
the same material and character as 
another existing object ur element 


770 



63 O.J.S, 


MUNICIPAL CORPORATIONS 


§ 1107 


officers of a power which was exercisable only by 
the municipal legislature and to do this it must 
generally incorporate a description of all the es¬ 
sential characteristics of the improvement,s al¬ 
though it is not necessar}'" that every detail of the 
improvement or all the paniculars of the work be 
described.® A substantial compliance with the re¬ 
quirements of the statute is sufficient and a 
minor error of description will not invalidate an 
ordinance.il The description must be consistent 
with the improvement named in the title and with 
the provisions of the ordinance.i® 

Reservation of right to change plans. It has been 
held that, where an ordinance states that the right 
is reserved in the commissioner of public works 
materially to change plans and specifications, the 
ordinance does not sufficiently describe the proposed 
improvement.!* 

Evidence as to sufficiency of description. The 
fact that the improvement as made varied essen¬ 
tially from the improvement as described in the 
ordinance does not show that the description in 


the ordinance was insufficient.!^ 
b. Incorporation by Reference 

An ordinance or resolution may properly Incorporate 
part of the description of an improvement by reference to 
plans and specificatlona on file. 

The description of the essential elements of an 
improvement need not be actually set forth in the 
body of the ordinance or resolution ;15 it is suf¬ 
ficient if a reference is made incorporating a suffi¬ 
cient description contained in plans and specifica¬ 
tions on file,!® or attached to the ordinance;!^ but 
a reference is unavailing to cure a defective de¬ 
scription in the ordinance or resolution, if the plans 
and specifications referred to do not supply the nec¬ 
essary information,!* or if the plans and specifica¬ 
tions are not in fact on file as designated by the 
reference ;!* and the mere fact that sufficient plans 
and specifications are on file does not cure a defec¬ 
tive description in the ordinance or resolution where 
no reference is made to them,*® or where the ref¬ 
erence is insufficient to incorporate them into the 
ordinance or resolution.*! 


In use.—City of Peoria v. Co wen. 158 
N.K 414. 826 Ill. 616. 

(3) A description calling tor a par¬ 
ticular type of pump or Its **equlva- 
lent'* has been sustained as sufficient. 
—^Mills V. City of Elsinore, 270 P. 
224. 93 Cal.App. 763. 

7. U.S.—Corpus JtudB quoted In Illi¬ 
nois Power & Llsht Corporation ▼. 
City of CentraUa, D.C.ni., 11 P. 
Supp. 874, 892. vacated and cause 
remanded on other grounds, CC.A, 
City of CentraUa v. Illinois Pow¬ 
er & Light Corporation, 89 F.2d 985. 

44 C.J. p 274 note 67. 

Duty of osderliLg body 

A municipal body having the au¬ 
thority to order an improvement 
should itself designate and describe 
the improvement.—^Borough of 
Weatherly v. Warner, 25 A^2d 881, 
148 Pa.Super. 657. 

8. U.S.—Corpus Juris quoted In 
Illinois Power & Light Corporation 
V. City of CentraUa, D.C.I11., 11 P. 
Supp. 874, 892, vacated and cause 
remanded on other grounds, C.C.A., 
City of CentraUa v. Illinois Power 
& Light Corporation, 89 P.2d 985. 

m.—Gray v. W. A. Black Co.. 170 N. 

E. 713, 888 Ill. 488. 

Pa.—^Borough of Weatherly v. War¬ 
ner, 25 A.2d 831, 148 Pa.Super. 657. 
Parol evidence 

Street improvement ordinance end 
estimate taken with plat must suffi¬ 
ciently describe Improvement with¬ 
out introduction of parol testimony, 
except to explain plat.-^ity of Pekin 
V. Grussi, 170 N.E. 313, 888 Ill. 196. | 

8. La—Corpus Juris quoted in I 


State ex rel. Globe Const. Co. v. 
Town of Plaquemine, 143 So. 7, Si 
175 La. 69. 

Pa.—Goulo V. Taylor Borough. Quar. 
Sess.. 41 Lack.Jur. 103, 82 Mun.L.R. 
34. 

44 C.J. p 274 note 69. 

10. Cal.—Mills V. City of Elsinore, 
270 P. 224, 93 Cal.App. 753. 

44 C.J. p 274 note 70. 

Generel purpose 

Many items may be included In one 
general corporate purpose, to which 
they are incident, by city improve¬ 
ment ordinance. If general purpose 
is sufficiently definite to inform tax¬ 
payer of objects.—Simpson v. City 
of Highwood, 23 N.E.2d 62, 872 Ill. 
212,124 A.L.R. 1459. 

11. Cal.—Wells V. Wood, 46 P. 96, 
114 Cal. 255. 

44 G.J. p 274 note 71. 

18. Ill.—Smith V. Chicago, 48 N.E. 

445. 169 Ill. 257. 

44 C.J. p 274 note 72. 

18. Ill.—^Lake Shore, etc., R. Co. v- 
Chicago, 88 N.E. 602, 144 lU. 891. 
44 CJ. p 274 note 73. 

14. IlL—Beckett v. Chicago. 75 K.E. 
747, 218 lU. 97. 

44 C.J. p 275 note 81. 

15. Ey.—City of Hazard v. Adams. 
17 &W.2d 708, 229 Ey. 598. 

Mo.—^McCormick v. Moore, 114 S.W. 
40, 184 Mo.App. 669. 679. 

18. lU.—^Hairgrove v. City of Jack- 
BonviUe. 8 N.E.Sd 187, 866 UL 
168. 

Mo.—City of RoUa. to Use of Schuls, 
V. Studley. App., 120 S.W.2d 185. I 
N.J.—Willets V. Borough of Sea Girt, J 
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150 A. 777, 8 N'.J.Mlsc. 479, followed 
in 151 A. 910, 8 N J.Mlsc. 535. 

44 C.J. p 274 note 75. 

Ou file with recorder 
Resolution stated specifications and 
bids required sufficiently by reference 
to specifications on file with record¬ 
er.—Austin V. Tillamook City, 254 P. 
819, 121 Or. 385. 

17. Ill.—City of Springfield v. Gil¬ 
lespie, 167 X.E. 61, 335 Hi. 388— 
Village of Marissa v. Jones, 158 K. 
E. 389, 327 IlL 180. 

44 C.J. p 275 note 76. 

XSaps 

Paving ordinance was not void for 
failure to indicate radius of curve of 
curb at street Intersections, where 
ordinance had attached to It maps 
showing such curve.—ViUage of Oak 
Park V. Chicago & W. T. Ry. Co., 156 
N.E. 476, 82-5 Ill. 438. 

Bemoval of uncertainty 
Uncertainty In description of im¬ 
provement may be removed by com¬ 
paring estimate of cost with ordi¬ 
nance and plat attached.—City of 
Springfield v. GUlesple. 167 N.E. 6L 
335 Ill. 888. 

18L Ill.—Chicago, eta, R. Co. v. Chi¬ 
cago, 51 N.E. 596, 174 IlL 439. 

Mo.—McCormick v. Moore, 114 S.W. 
40, 134 MoA.pp. 669. 

19. Mo.—McCormidk v. Moore. 114 
S.W. 40. 134 MOJV.PP. 6G9. 

44 C.J. p 275 note 78. 

80. Mo.—^Mullins V. Everett, 157 8. 
W. 823, 172 Mo.App. 186. 

81. N.Y.—Copeutt V. Yonkersj 81 N. 
Y.S. 659, 88 Hun 178. 

44 C.J. p 276 note 80. 
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. — ■' Conformity to Prior Descrip¬ 
tion 

The description In the ordinance or resolution au¬ 
thorizing an Improvement should conform substantially 
to that given In the preliminary proceedings. 

The description in the ordinance or resolution 
providing for the making of the improvement must 
conform to the description contained in the peti- 
tion,22 or in the initiatory ordinance or resolution,-2 
as 'vvcll as to that contained in the notice of inten¬ 
tion,2^ and in any plans, specifications, or estimates 
otherwise adopted by the municipal authorities,25 
unless, as discussed infra § 1126, due proceedings 
have been had authorizing a change in the nature 
of the improvement as originally contemplated. 

A substantial compliance in these respects is all 
that is required,-^ and the ordinance or resolution 
will not be invalidated b}* a slight departure from 
the terms of the petition,27 of the preliminary or¬ 
dinance or resolution,28 of the notice,29 or of the 
specifications or estimates on file.29 An ordinance 


is not invalid for the reason that it recites that it 
is in accordance with a resolution of intention, al¬ 
though it includes for assessment property not in¬ 
cluded in the resolution, where no resolution of in¬ 
tention is required by charter or general ordi- 

nance.2i 

Departure from description in plat. An ordinance 
to open a street may refer to a plat, and, if there 
is a variance between the courses and distances set 
forth in the ordinance and those in the plat, the 

latter will govern.22 

§ 1109. - Location of Improvement 

Tha description In an ordinance authorizing an Im¬ 
provement should designate Its location. 

A description in an ordinance or resolution or¬ 
dering an improvement is void for uncertainty if 
it fails to fix the exact location of the improve- 
ment,22 and particular kinds of improvement to 
which the rule applies include sewers,24 sidewalks,®® 
streets,^® and water supply systems ;2'7 but it is 


22. Ark.—^Harnwell v. White, 171 S. 

W. lOS, 115 Ark. SS. 

44 C J. p 275 note 82. 

Petition for improvement see supra 
SS 1089-1091. 

Oonf onnitT mm to cost 

(1) Unless orders for paving con¬ 
form to condition of petition as to 
cost, property cannot be charged on 
theory of contract or estoppeL—City 
of Canton y. Davis, 111 So. 137, 145 
Miss. 610. 

(2) Where the petition was simply 
that a street be graded and graveled 
at a total cost of not more than sev¬ 
en hundred and fifty dollars, the 
board of improvement could not 
change the work to macadamizing and 
guttering the street at a cost of live 
thousand three hundred and flfiy- 
nine dollars.—Watkins v. Griffith. 27 
S.W. 234, 59 Ark. 344. 

23. UL—City of Peoria y. Cowen, 158 

X. R 414, 326 Ill. 616. 

44 C.J. p 276 note 83. 

Preliminary resolution or ordinance 

see supra ( 1093. 

Sahstaaitlal oonfozmity shown 
Estimate as to cost of storm drain 
did not vary substantially trom or¬ 
dinance because of Inclusion of exca¬ 
vation and back filling instead ot 
tunneling and back filling.—City of 
Batavia v. Wiley. 174 N.E. 553, 842 
IlL 884. 

96. Ifd.—^Baltimore v. Grand Lodge 
L O. O. F., 44 Md. 436. 

44 C.J. p 276 note 84. 

Notice of intention see supra SS 1094- 
1096. 

26. IIL—Chicago BCeights v. Azisrus, 
108 N.B. 758, 267 lU. 628. 

44 GLJ. p 276 note 85. 


Estimates of cost see supra S 1099 
Plana and specifications see supra 5 
1100. 

26. Mont.—^Mansur v. Poison, 125 P 
1002, 43 Mont. 585. 

27. Kan.—Paul v. Oberholtzer, 249 P. 
585, 121 Kan. 699. 

44 CJ. p 276 note 88. 

28. Cal.—Glassell v. City of Los An¬ 
geles, 291 F. 327, 106 CaLApp 395. 

Ill.—City of Peoria v. Cowen, 168 N. 
E. 414, 326 Ill. 616. 

La.—Cart v. City of Jennings, 28 So. 

2d 39, 210 La. 748. 

44 C.J. p 276 note 89. 

Narrower street 

Municipal authorities are within 
discretionary i>ower in requiring nar¬ 
rower street In specifications than 
that provided for In prellminary 
street Improvement ordinance.—City 
of Hartselle v. Culver, 114 So. 58, 216 
Ala. 668. 

Slngulax and i^nzal 
Fact that plan for water supply 
system provided for “overload relay," 
while resolution of Intention provided 
for "overload relays," did not create 
inconsistency, since it is a rule of 
construction that the plural may 
mean a singular, or that a singular 
may mean a plural, whenever the 
meaning Is clearly ascertainable 
from ths context.—^Mllls v. City of 
Elsmore, 370 P. 224. 98 CaLApp. 753. 

29. La.—Cart v. City of Jennings. 
2g So.2d 39. 210 La. 748. 

44 C.J. p 276 note 90. 

30. DL—VUlage of Oak Park v. Chi¬ 
cago & W. T. By. Co., 156 NJQ. 476. 
325 Ill. 438. 


Okl.—Wilson V. City of Duncan, 264 
P. 203, 129 Okl. 181. 

44 C.J. p 277 note 91. 

31. Wash.—^Elma v. Carney, 37 P. 
707, 9 Wash. 466. 

32. Md.—^Burk v. Baltimore, 86 A. 
868, 77 Md. 469. 

X J.—Woodruff V. Orange, 32 N.J.Law 
49. 

33. HI.—Chicago v. Farwell, 103 N. 
E. 606, 260 IIL 565. 

Ter.—^Evans v. Whicker, Clv.App., 59 
S.W.2d 420, reversed on o^er 
grounds 90 S.W2d 554, 126 Ter. 
621. 

44 C.J. p 277 note 94. 

34. DL—City of Peoria v. Cowen, i68 
N.E. 414, 326 ILl. 616. 

44 C.J. p 277 note 96. 

35. IIL—City of Dixon v. Slnow & 
Weinman. 188 N.E. 570, 850 Ill. 
634. 

Miss.—Jackson v. Williams, 46 So. 

551. 92 Miss. 801. 

Betalslng walls 

Improvement ordinance for side¬ 
walk and retaining walla, not dlaclos- 
Ing where retaining walls involving 
a material part of coat were to be 
built or whether any were to be 
built, was Insufilclent.—City of Chica¬ 
go V. Russo, 171 N.E. 528, 839 IIL 
849. 

36. N.J.—Root V. Jersey City, 189 A. 
248, 5 N.J.M1SC. 978. 

44 C.J. p 277 note 97. 

37. Ill.—^People V. Hurford, 47 N.E. 
868, 167 m, 226. 

44 C.J. p 877 note 88. 
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unnecessary to show the location of items not sub¬ 
stantially material to the improvement involved.^* 

The description is sufficient as to location if it 
so defines the location of the improvement that a 
competent engineer or surveyor, with or without 
extrinsic evidence, can locate the points or plat the 
area to be improved,and particular kinds of im¬ 
provement to which the rule applies include elec¬ 
tric power plants, parks,^i sewers,sidewalks,^® 
streets,^^ and subways>5 Jt sufficiently definite 
to make a provision for improving a certain street 
between two streets that intersect it,^® or between 
designated termini,^^ or from its terminus to a point 
named and reference may be made to a plat 
that is on file.^® The description may properly 
make exceptions,®^ and a resolution may provide 
for curbing such parts of the streets as are not al¬ 
ready curbed;®! but, if certain portions of a street 
are to be excepted from the improvement, they 
must be definite.®^ 

Description by inclusive boundaries is sufficient, 
where the portions to be excepted from the desig¬ 
nated area are clearly described.®^ 

Location within corporate limits^ The descrip¬ 


tion need not state that the injprovement is within 
the corporation limits, since it will not be presumed 
that the municipal authorities exceeded their pow¬ 
ers in ordering the improvement.®^ 

§ 1110. - Character and Extent of Im¬ 

provement 

a. In general 

b. Sewers 

c. Streets and other ways 

a. In (reneral 

A resolution or ordinance authorizing a municipal Im¬ 
provement should sufficiently specify Its character and ex¬ 
tent. 

In order to convey a clear conception of the 
character of the improvement ordered, the ordi¬ 
nance or resolution must describe with certainty 
the kind and amount of work to be done on the 
improvement, and the essential characteristics of 
the elements that will go to make up the improve¬ 
ment;®® but, in accordance with the general rule, 
as discussed supra § 1107 a, it is not necessary that 
the ordinance or resolution contain a complete cata¬ 
logue or a minute description of all the minor ele- 


3& Ill.—City of Pekin v. Grussi, 170 
N.E. 818, 338 HI. 196. 

Xiooatloii of sidewalks 

Without evidence that cost of 
ffradlnsr streets would be affected by 
existence of sidewalks, ordinance 
need not show their location and 
width; and street improvement ordi¬ 
nance was not deficient because it did 
not show where adjustment to new 
grade of existing sidewalks at inter¬ 
sections would be necessary.—City of 
Pekin V. Grussi, supra. ^ 

39. Ill.—City of Pekin v. Grussi, 170 

N.R 813, 888 Ill. 196—Village of 
Marlssa v. Jones, 168 N.B. 389, 827 
IlL 180. I 

44 C.J. p 277 note 99. 

40. Ill.—^Ewart v. Western Springs, 
54 N.E. 478, 180 Ill. 818. 

44 C.J. p 277 note 1. 

41. Mo.—^Elansas City v. Marsh OH 
Co., 41 S.W. 943, 140 Mo. 468. 

42. Mo.—Whitworth v. Webb City, 
108 S.W. 86. 264 Mo. 679. 

44 C.J. p 277 note 8. 

43L Ill.—Oak Park v. Chicago, etc., 
R. Co.. 156 N.E. 476, 825 lU. 488. 

44 C.J. p 277 note 4. 

44. Ala.—Cabaalss v. City of Hunts¬ 
ville, 117 So. 316, 217 Ala. 678. 

Ill.—City of Pekin v. Grussi, 170 N. 
B. 813, 838 HI. 196—City of Spring- 
field V. Gillespie, 167 H.E. 61, 886 
IlL 888—Village of Marlssa v. 
Jones. 168 N.E. 389. 827 Ill. 180. 

44 C.J. p 277 note 6. 


Alleys 

Ill.—City of Chicago v. Galt, 169 N. 
E. 731, 887 Ill. 347, certiorari de¬ 
nied Galt V. City of Chicago, 50 
S.Ct. 466. 281 U.S. 767, 74 L.Ed. 
1174. 

XTamiag streets 

Resolution of city authorizing im¬ 
provement of streets was not objec¬ 
tionable on ground that it failed to 
indicate location of improvement by 
terminal points and routes where 
resolution named streets which were 
to be improved.—City of Hollywood 
V. Davis, 19 So.2d 111, 154 Fla. 785. 

45b HI.—^People v. Grand Trunk 
Western R. Co., 88 N.E. 889, 232 
IlL 292. 

46. Ill.—^Rawson v. Chicago, 67 N.E. 
36. 186 IlL 87. 

44 CJ. p 277 note 7. 

47. 111.—^Decatur v. Barteau, 103 N. 
E. 601, 260 HL 612. 

44 G.J. p 377 note 8. 

48. IlL—^Danville v. McAdams, 88 
N.E. 682, 158 IlL 216. 

44 C.J. P 277 note 9. 

49. Md.—Burk v. Baltimore, 26 A. 
868, 77 Md. 469. 

44 GJ. p 277 note 10. 

50. CaL—Cohen v. Alameda, 57 P. 
877. 124 Cal. 504. 

44aJ. P 278 note 11. 

51. CaL—^Edwards v. Berlin, 56 P- 
482, 128 CaL 644. 
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58. Ill.—Andrews v. Chicago, 57 HL 
239. 

44 C.J. p 278 note 18. 

63. Conn.—Johnston v. Hartford, 118 
A. 273, 96 Conn. 142. 

44 C.J. p 278 note 14. 

54. HL—^Hllnois Cent. R. Co. v. Chi¬ 
cago, 48 N.E. 492, 169 HI. 329. 

44 G.J. p 278 note 15. 

66. IlL—City of Dixon v. Sinow A 
Weinman, 183 N.E. 570, 350 HI. 634 
—City of Chicago v. Russo, 171 N. 
E. 523, 339 IlL 349. 

N.J.—^Root V. Jersey City, 139 A. 243, 
6 N.J.Misc. 973. 

Pa.—^Borough of Weatherly v. Wai> 
ner. 25 A.2d 881, 148 Fa.Super. 557. 
Wash.—Hughbanks v. Port of Seattle, 
76 P.2d 608, 193 Wash. 498. 

44 GJ. p 278 note 16. 

Natuze and extent 
A borough ordinance, in order to 
supply the basis for a local assess¬ 
ment for Improvements, should be 
sufficient, and reasonably certain 
and definite as to the character, loca¬ 
tion, and description of the improve¬ 
ments so that, fZom it, an intelligent 
estimate can be made of the nature 
and extent of the improvement.—^Bor¬ 
ough of Weatherly v. Warner, 25 A.2d 
831, 148 Pa.Super. 657. 

XTataze of Impzovemsnfe hslA safU 
oientty stated 

Tex.—Smith v. Special Assessment 
Securities Corporation, Giv.App., 
10.6 S.W.2d 1166, error refused. 
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ments which ivill comprise the improvement and 
in order to aid the description reference may he 
made to some specific object or thing.^T Accord¬ 
ingly, under some statutes the ordinance should con¬ 
tain, either on its face or by reference to specifi¬ 
cations, data necessary- for estimating the cost of 
the improvement's 

h. Sewers 

A resolution or ordinance authorizing construction of 
sewers should sufficiently describe their nature and ex¬ 
tent, as in respect of the dinnensions of pipes and other 
distinguishing characteristics. 

Sewers are improvements within the rule requir¬ 
ing an ordinance for their construction adequately 
to describe their character and extent®® The or¬ 
dinance or resolution must give the dimensions of 
the pipes,®® the number and location of the outlets,®^ 
and any other distinguishing characteristics;®- but 
their height need not be stated when it can readily 
be determined by the distance between the sewer 
and the surface of the ground.®® Under the gen¬ 
eral rule, as discussed supra § 1107 b, in order to 
supplement or supply the description, reference may 
be made to plans or specifications on file,®^ or to 
a general ordinance.®® Mere minor details of the 
improvement need not be specified,®® since they 

Se, Mo—fichaeler ▼. Kirkwood, 177 
S.W. 7«0, 191 MoJ^pp. 575. 

44 CJ. p 278 note 18. 

57. Ill.—Gage t. Chicago, 74 X.E. 

726, 216 111. 107. 

44 CJ. p 279 note 19. 

58. Ill.—City of Dixon v. Sinow & 

Weinman, 183 X.E. 570, 350 Ill. 634 
—City of Chicago v. Russo, 171 X. 

E. 523. 339 Ill. 349. 

W.Va.—Smith v, City of Parkersburg, 

24 S.E.2d 588, 125 W.Va. 415. 

Oonstrnctloii of statute 
The statute requiring municipal 
ordinance authorizing construction of 
public work to set forth estimated 
cost thereof refers to the cost of the 
proposed work to the municipality, 
and not to other contributors.— 

Smith V. City of Parkersburg, supra. 

Tot heneflt of hUders 
lU.—City of Chicago v. Russo, 171 N. 

E. 523. 339 Ill. 349. 

Inclnsloii of englneezlng fees 

Requirement in resolution for 
street Improvement of Inclusion of 
engineering fees in cost was not es¬ 
sential, where whole cost was levied 
as speidal assessment—Doemker v. 

City of Richmond Heights, 18 S.W.2d 
394. 823 Mo. 1024, followed in Lelly 

V. City of Richmond Heights, 18 S. 

W. 2d 401. 

68ii IlL—North Chicago v. Cum- 
mlugs, 107 NJa. 776, 266 lU. 675. 

44 C J. p 270 note 20. 


may be left largely to the discretion of ministerial 
officers.®^ 

c. Streets and Other Ways 

An ordinance authorising improvements in respect of 
streets and other ways should sufficiently describe the 
character and extent thereof. 

Streets and other ways are improvements within 
the rules requiring an improvement ordinance to 
specify the character, extent, and amount of work 
to be done,®® since these matters may not be left 
to the discretion of a ministerial officer;®® but, un¬ 
der the general rules discussed supra § 1107, mere 
minor details need not be specified,^® and the de¬ 
scription may be aided by reference to plans and 
specifications on file.^^ 

Width. Except where it may be wholly unneces¬ 
sary, as where the width is to remain unchanged,^® 
the width of an improvement should be defined so 
as to be easily ascertained but, unless express¬ 
ly required,"^ width need not be specified in terms.*^® 
An ordinance providing for paving a street together 
with the w-ings of all intersecting streets is not de¬ 
fective in failing to state the width of such wings ;^® 
and a provision that curbing shall be laid along 
the roadway a stated distance from its center suffi¬ 
ciently defines the width of such roadway .77 A pro- 

tions already constructed to official 
line and grade, was not uncertain as 
to work to be done and excepted.— 
Hansen v. City of Santa Rosa, 270 P. 
268, 93 Cal.App. 728, rehearing denied 
270 P. 1009, 98 Cal.App. 728. 

69- Ill—^People V. Meerta, 108 N.K. 
57, 267 Ill. 210. 

7a Cal.—Mardls v, McCarthy, 121 P. 

389, 162 CaL 94. 

44 CJ. p 280 note 36. 

71. W.Va.—^Bluefleld v. McClaugher^ 
ty, 63 S.E. 368, 64 W.Va. 536. 

72. Ill.—Jones v. Chicago, 72 N.B. 
798, 213 Ill. 92. 

44 C J. p 280 note 89. 

73. N.Y.—Sobol V. Common Council, 
etc., of City of Rome, 251 N.Y.S. 
274, 233 App.Div. 158. 

44 C.J. p 280 note 39%. 

74. Ill.—^Mansfield v. People, 46 N.E. 
976, 164 Ill. 611. 

44 O.J. p 280 note 40. 

75. Ill.—^People v. Ackley, 46 N.K 
742, 166 Ul. 48. 

44 CJ. P 280 note 41. 

78. IlL—Glvlns v. Chicago, 58 N.E. 

912, 188 lU. 348. 

DesezlptloiL held snULcUxit 
Ill.'-City of Peoria v. Cowen, 158 N. 
R 414, 826 IlL 616. 

77. 111.—McChesney v. Chicago, 66 
N.R 217. 201 Ill. 844. 


6a Ill.—Bloomington v. Davis, 140 
N.R 4, 309 lU. 20. 

44 CJ. p 279 note 22. 

61. Ill.—Hillsboro v. Grassel, 94 N.R 
4S. 249 111. 190. 

44 CJ. P 279 note 23. 

63. IlL—^Lawrencevllle v. Hennes¬ 
sey, 91 N.E. 670, 244 Ill. 464. 

44 C.J. p 279 note 24. 

63. IlL—Bickerdike v. Chicago, 56 N. 
R 1096, 185 lU. 280. 

66. IlL—Watseka v. Orebaugh, 107 
N.R 887, 266 UL 579. 

44 CJ. P 279 note 27. 

66 . Moj—^A kers v. Kolkmeyer, 71 S. 
W. 636, 97 Mo.App. 530. 

66. IlL—^Hinsdale v. Shannon, 55 N. 
R 327, 183 IlL 313. 

44 CJ. p 279 note 30. 

67. 111.—^Barber v. Chicago, 88 N.E. 
253, 152 IlL 87. 

44 C.J. p 279 note 31. 

68. IlL—^Hoopeston v. Smith, 112 N. 
R 266, 272 UL 604—Chicago v. 
Edens. 105 N.E. 780, 264 UL 64. 

44 C.J. P 279 note 88. 

Besoziptloii held snUldent 
Pla.—City of Hollywood v. Davis, 19 
So.2d 111, 154 Fla. 785. 

Exceptions 

Resolution for street improvement 
covering two blocks, excepting por-l 
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vision for improving an alley of a certain width 
directs the improvement for the whole width of the 
alleys* An ordinance is valid which authorizes 
paving a street to the width of a street as dedicat¬ 
ed, that being the legal widths® 

Grade. An ordinance to improve a street must J 
provide a grade to which it shall be brought 
this maj" be done by specifications! or bj- reference 
to an established grade.s^ If the reference is so 
made that the determination of the grade involved 
is a mere matter of mathematical calculation, it is 
sufl5cient.S3 If the ordinance contains no refer¬ 
ence to a prior general ordinance establishing the 
gfrade, it will not be read into it;®^ but the fact 
that the ordinance to which reference is made was 
passed the same day as the improvement ordinance 
and had not been actually recorded at the time of 
the latter’s passage will not invalidate the pro- 
ceedings.SS A provision that the street shall be 
filled to the “highest grade” is not sufficient.*® Xo 
specification of grade is necessary where the grade 
is to remain unchanged.*^ a street improvement 
ordinance need not show the grade of an existing 
pavement where it is a matter of record.** An or¬ 
dinance establishing the grade of a street will in¬ 
clude the grade of a sidewalk;** and such ordi¬ 
nance must contain a description of the work of 


bringing the street to grade.** Words of well 
defined local meaning, such as “filling,” may be 
used in such descriptions ;*! and, where no filling is 
called for, it will be presumed that none is required 
to grade the street.®* 

Curbing. Description of an improvement, re¬ 
quired by charter or statute, includes specifications 
of the curbing,** as, for example, of its height,®^ 
the number,*^ size,** and location*" of the curb 
stones and curbing; but an ordinance providing for 
improving existing curbing need not describe it.®* 
If an ordinance provides that curbing be bedded on 
flat stones, failure to specify the kind of flat stones 
ma\-, as discussed, infra § 1111, render the descrip¬ 
tion insufficient; but the number of flat stones to 
be used need not be stated;** nor need their qual¬ 
ity! and dimensions® be specified. 

Lampposts. An ordinance which requires the 
erection of lampposts should specify the nature of 
the light for which they are to be adapted,* and 
should also prescribe the manner in which they 
are to be located.^ 

§ 1111. -Materials for Improvement 

The character of materials to be used In constructing 
an Improvement should be specified In the ordinance or 


78. 111.—Jones v. Chicago, 72 N.E. 
798, 213 Ill. 92. 

79. Fa.—In re South Beatty St, To 
Fa.Super. 145. 

44 C.J. P 280 note 39^. 

80. Ill.—Llndblad v. Normal. 79 N. 
R 675. 224 Ill. 362. 

44 G.J. p 280 note 45. 

81. Ill.—^Mead v. Chicago. 67 N.SL 
824. 186 IlL 64. 

44 aJ. P 280 note 46. 

Flan and profile 

Ordinance for construction of side¬ 
walk Incorporating **plan and profile” 
of engineer sufficiently established 
grade.—^Feople v. Howell. 162 N.E. 
189. 380 HL 527. 

Ordlxumoe held nfilcien.tly oertain 
as to work reanlred of ahnttars, in 
constructing sidewalk to grade estab- 
hshed for street—Vannoy v. Bor¬ 
ough of Fennlngton. 162 A. 784. 9 N. 
J.Miac. 98. 

88, Ill.—Chicago union Tract Co. v. 

Chicago, 74 N.E. 449, 215 BL 410. 

44 C.J. p 281 note 47. 

Establishment of grade see supra S 
1046. 

83L Ill.—Ottawa V. Smurr, 154 N.E. 

455. 324 Dl. 61. 

44 C. J. P 281 note 4'8. 

Statemaat of dstalls 
An ordinance for a paving improve¬ 
ment need not state in detail the 
grade of every Intersecting street to 


’ be improved, but it is sufficient to fix 
the grrade of the improvement In 
such a manner that the elevation of 
the curb and ipavement reasonably 
appears from a consideration of the 
ordinance as a whole.—City of Ot¬ 
tawa V. Hulse, 163 N.E. 685, 382 IlL 
286. 

84. Ill.—Job V. Feople, 61 N.E. 1079, 
193 IlL 609. 

86. IlL—^Feople v. Burke, 69 N.B. 45. 
206 IlL 358. 

44 CJ. p 281 note 50. 

88. N.J.—Stretch v. Hoboken, 47 N. 
J.Liaw 268. 

87. Ey.—Augusta v. HcElbben, 60 
S.W. 291, 22 Ey.Ii. 1224. 

44 a J. p 281 note 53. 

88: UL—City of Fekin v. Grussl. 
170 N.E. 313, 388 IlL 196. 

89. lowcL—Gallaher v. Jefferson. 101 
N.W. 124, 125 Iowa 334. 

44 C.J. p 281 note 84. 

90 L Mo.—Kansas City v. Askew, 79 
S.W. 483, 106 MoJlpp. 84. 

91. Ill.—^Levy v. Chicago. 113 IlL 
650. 

98. IlL—^RoUo V. Chicago, 58 N.E. 

355, 187 BL 417. 

44 C.J. P 281 note 57. 

98: IlL—Northbrook v. Sterba, 149 
N.E. 258. 818 Bl. 360. 

44 C.J. P 281 note 58. 
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Ourb and gutter 

Ordinance which specified curbing 
known as curb and gutter type was 
not invalid by reason of fact that 
type of curbing contemplated In¬ 
cludes Improvement affecting gutters. 
—^Deuebseber v. City of Jamestown, 
237 N.W. 814, 61 N.D. 314. 

94. IlL—^Essroger v. Chicago, 56 N. 
E. 1086, 185 IlL 420. 

44 C.J. p 281 note 59. 

95. IlL—Waukegan v. Burnett, 109 
N.R 277, 268 IlL 448. 

44 C J. P 381 note 60. 

98. Mo.—Sheehan v. Gleeson, 46 Mo. 

100 . 

44 C.J. p 281 note 61. 

97- IlL—Chicago, etc., R. Co. v. Chi¬ 
cago. 49 NR 1006, 172 IlL 66. 

44 C.J. p 281 note 62. 

98: BL—Chicago Terminal Transfer 
Co. V. Chicago. 58 N.E 361, 178 Bl. 
429. 

99. Ill.—^Houston v. Chicago, 61 N.R 
396. 191 IlL 559—White v. Chicago, 
68 N.E. 917. 188 Ill. 392. 

1. BL—Johnson v. Feople, 59 N.E. 
515,189 IlL 83. 

8 . IlL—Johnson v. People, supra. 

44 C.J. p 282 note 67. 

3. IlL—Otis V. Chicago, 48 N.R 715, 
161 Ill. 199. 

4. BL—^Btolsey v. Lake View, 59 N. 
R 234, 188 IlL 540. 

44 a J. p 282 note 69. 
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resolution authorizing the Improvement where so required 
by statute. 

In the absence of a statutory requirement, the 
character of the materials which will comprise the 
proposed improvement need not be specified in the 
ordinance or resolution ordering the improvement.^ 
It is, however, usually required by charter or stat¬ 
ute that such specifications be made, and such a 
provision is mandatory.® It is ordinarily sufficient 
under such statutes that the ordinance or resolu¬ 
tion designate the materials in general termsj and, 
under the general rule as discussed supra § 1107 b, 
reference may be made to specifications that are 
on file® or to a general ordinance.® If an ordinance 
provides that curbing be bedded on flat stones, 
failure to specify the kind of flat stones will ren¬ 
der the description insufficient.^® 

Description in alternative. It is generally held 
that the description is sufficiently definite if designa¬ 
tion of the materials is made in the alternative,^^ 
unless the materials designated are of such widely 
different kinds that the description amounts in 
fact to a delegation of the duty of the municipal 
legislature to fix the character of the improvement.^® 

Specification of monopolised or patented material. 
In a jurisdiction where the specification of a pat¬ 
ented or monopolized material in the advertisement 
for bids for an improvement is regarded by the 
courts as a stifling of competitive bidding, as dis¬ 


cussed infra § 1149, a specification of such a mate¬ 
rial in the ordinance or resolution ordering the 
improvement will invalidate it;^® but, where this 
view is not held, the ordinance or resolution is not 
objectionable because it contains such a specifica¬ 
tion.®® 

Quantity and proportion of materials, otherwise 
sufficiently designated, need not be specified.®® If 
the material is a composite one, the precise pro¬ 
portions of the ingredients need not be given.®® 

§ 1112. -Provision for Mode of Making 

Improvement 

An ordinance authorizing an Improvement ehould 
make due provision for the method of carrying out the 
Improvement. 

The improvement ordinance or resolution should 
make some provision for a method of carrying 
out the improvement within the reasonable exer¬ 
cise of the municipal power to make public im¬ 
provements,®® the details of which may be incor¬ 
porated in the ordinance or resolution itself®® or 
in another ordinance to which reference is made,®® 
or may, as permitted under some statutes and 
charters, be left to the determination of a proper 
board®® or officer;®® and, if the method provided 
is arbitrary or oppressive, the ordinance or resolu¬ 
tion is invalid.®® Charter or statutory provisions 


5. W.Va.—Holswade v. Huntinffton, 
122 S.E. 449. 96 TV.Ta. 124. 

44 C J. P 283 note 70. 

6 . Ga.—Watson v. Bryant, 141 S.B. 
920, 37 Ga.App. 768. 

IlL—City of Dixon v. Sinow & Wein¬ 
man. 183 N.E. 570, 350 IIL 634— 
Gray v. W. A. Black Co., 170 X.B. 
713, 338 Ill. 488—Tillage of Lena v. 
Kable. 158 N.E. 409, 327 Ill. 246. 

44 C J. p 282 note 72. 

Street Improvements lield within 
the rule. 

Oa.—^Watson v. Bryant, 141 S.E. 920, 
37 aa.App. 768. 

Ill.—City of Dixon v. Sinow & Wein¬ 
man, 183 N.E. 670, 350 BL 634. 

44 CJ. p 282 note 72 [a]. 

7. Iowa.—^PeiTott v. Balkema, 234 N. 
W. 240. 211 Iowa 764. 

44 G.J. P 282 note 73. 

CNneiral tezms held snillclent 
Ala.—Stovall v. City of Jasper, 118 
So. 467, 218 Ala. 282—44 aJ. p 283 
note 73 [a]. 

8 . N.M.—Hodaes v. Roswell, 247 P. 
310, 81 N.1C. 384. 

44 C.J. p 282 note 75. 

S. N’.M.—^Hodges v. Roswell, supra. 
44 CJ. p 282 note 76. 

la ni.—MoH V. Chicago, 61 N.E. 

1612. 194 IIL 28. 

44 C.J. p 383 note 77. 


Specification of number of flat stones 
see supra subdivision S 1110 c. 

11. Ala.—Cabanlss v. City of Hunts¬ 
ville. 117 So. 316, 217 Ala. 678— 
Sanders v. City of Troy, 160 So. 483, 
211 Ala. 831—Cabanlss v. City of 
Huntsville, 118 So. 494, 22 AlaJ^p. 
600. 

Ey.—Chesapeake & O. Ry. Co. v. City 
of Olive Hill. 21 S.W.2d 127, 281 
Ky. 65. 

44 C.J. p 283 note 78. 

12. Ind.—^Blulfton v. Miller, 70 NJBS. 
989, 38 Ind.App. 521. 

44 C. J. p 283 note 79. 

13. IIL—^Rockford v. Armour, 125 
X.E. 856, 290 Ill. 426. 

44 C.J. p 283 note 81. 

14. Kan.—^Bunker v. Hutchinson, 87 
P. 884, 74 Kan, 651. 

44 C.J. p 283 note 83. 

15. N.M.—Hodges v. Roswell, 247 P. 
810, 31 K.M. 384. 

44 C.J. p 283 note 85. 

16. IIL—Chicago Union Tract. Co. v. 
Chicago, 78 N.E. 54, 223 HL 144. 

44 GL J. p 283 note 86. 

17. Ill.—Waukegan v. Burnett, 84 N- 
E. 1061. 234 IIL 460. 

Bay labor 

Resolution for street improvement, 
reciting that public interest requires 


that the work be done by day labor 
pursuant to ordinance, was sufficient 
compliance with ordinance reciting 
that work may be more satisfactorily 
performed by day labor.—^Hansen v. 
City of Santa Rosa^ 270 P. 268. 98 CaL 
App. 728, rehearing denied 270 P. 
1009, 98 CaLApp. 728. 

18. Mo.—Sedalla t. Smith, a04 S.W. 

15, 206 Mo. 846. 

44 C. J. p 284 note 18. 

Provision for reanrfaoliig 
Street Improvement resolution 
stating exact method of resurfacing 
streets was not objectionable on 
ground that it failed to designate a 
convenient and nnderstandable meth^ 
od of improving the property.—City 
of HoUsrwood V. Davis, 19 So.2d 111, 
154 Fla. 785. 

18. CaL—Williams v. Blsagno, 81 P. 
640, 4 CaLnnrep.Cas. 305. 

20. Mont.—^Ford v. Great Falls, 127 
P. 1004, 46 Mont. 292. 

8L Ga.—^Valdosta v. Hkrrla, 119 S.S. 

625, 156 Ga. 490. 

44 C.J. p 284 note 17. 

22. Ind.—^PL Wayne ▼. Lake Shore, 
etc., R. Co., 82 215. 182 Ind. 

568, 82 Am.S.R. 277, 18 L.R.A. 367 
44 G.J. p 284 note iS. 
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requiring municipal authorities to “fix” the time 
within which an improvement should be completed 
do not require that they shall fix the dates of be¬ 
ginning and ending,23 but merely that they shall 
prescribe or “fix” the rule by which the time al¬ 
lowed shall be determined.®^ WTiere, however, 
time for completion has been prescribed in an or¬ 
dinance, authority to extend such time cannot be 

delegated.®^ 

By committee or officer. Under a provision to that 
effect a committee or officer may or must, as the 
case may be, be appointed to exercise and carry out 
an improvement ordinance or resolution,®* but the 
council may appoint one of its standing committees 
a special committee for this purpose,®^ unless the 
manner of appointment is otherwise provided for.®® 
The committee or officer acts in an executive capaci¬ 
ty and must be governed by the ordinance,®® but 
may exercise discretion as to minor details.®* The 
action of a committee need not be taken while the 
committee is in session as an organized body.®®^ 

§ 1113. - Provision as to Bids or Contract 

In the absence of a statute to the contrary. It Is not 
necessary that an ordinance or resolution ordering an Im¬ 
provement prescribe the mode of advertising for bids or 
the form and contents of the contract. 

In the absence of a statute to the contrary, an or¬ 
dinance or resolution ordering an improvement need 
not prescribe the mode of advertising for bids;®® 
nor need it prescribe the form and contents of the 


contract,®® although it may properly do so.®* On 
the other hand, there must be a compliance with 
charter or statutory requirements as to a designa¬ 
tion or specification of the character of the con¬ 
tract for improvement work;®® such requirements 
may not be dispensed with because the expense 
of the improvement is to be borne by the contrac¬ 
tor in consideration of a privilege granted him;®* 
and, under a charter provision requiring the date 
for receiving bids to be fixed, the date left blank 
in an ordinance may not be filled in by a minis¬ 
terial officer.®^ An ordinance providing for an 
improvement does not incorporate the provisions 
of a contract attached to plans and specifications 
on file by a mere reference to the description of 
the improvement contained in such plans and specifi¬ 
cations.®® It has been held that an ordinance is 
not void because it provides for a single contract 
to improve on both sides of the street, although it 
is urged that there can be no proper apportion¬ 
ment of the cost.®® 

Submission of samples. The ordinance may re¬ 
quire that samples of paving be submitted,*® and 
that it be guaranteed for a period of years.*^ 

Laborers and wages. A provision that a contrac¬ 
tor shall employ only competent and faithful labor¬ 
ers and dismiss any employee failing to perform 
work satisfactory to the city authorities merely al¬ 
lows the city to dismiss an incompetent or unfaith¬ 
ful laborer*® and does not invalidate the improve¬ 
ment proceeding.*® A general ordinance restrict- 


83. Mo.—Gist V. Rackllffe-Glbson 
Constr. Co.. (128 S.W. 921, 224 Mo. 
839. 

44 CJT. p 285 note 22. 

84. Mo.—Gist V. RaxsklltTe-Glbson 
Constr. Co., supra. 

44 CJ. p 285 note 22. 

85. Mo.—^Maplewood v. 3£artha Inr. 
Co., App., 267 S.W. 68. 

86 L Ill.—Chicago V. Lord, 115 NJSL 
548, 277 Ill. 897. 

44 ax p 285 note 25. 

87. Conn.—Hougb v. Bridgeport, 18 
A. 102. 57 Conn. 290. 

88 . K.Y.—^Blatter of Mt. Vernon. 68 
K.Y.S. 828. 84 Mlsc. 225, affirmed 
72 M.Y.S. 1097, 64 App.Dlv. 619. 

44 OJ. p 286 note 27. 

88 . Mo.—Gheehan v. Gleeaon, 46 Mo. 

100 . 

80. CaL—^McQulddy t. Worswicdc St. 

Fav. Co., 116 P. 67, 160 Cal. 9. 

44 ax p 286 note 28. 

8 L Mass.—Shea v. Milford, 14 N.K 
764, 145 Masa 628. 

44 OJ. p 286 note 80. 


38. Mo.—^Hemcm Constr. Co. v. Lyon. 

211 S.W. 68. 277 Mo. 628. 

44 C.X p 286 note 48. 

38. Mo.—^Halsey v. Richardson, 122 
S.W. 826. 189 Mo.App. 167. 

44 ax p 285 note 44. 

34. Ill.—Halsey v. Lake View, 69 N. 

SL 284. 188 Ill. 640. 

44 ax p 285 note 46. 

Conformity of contract to ordinance 
see infra f 1161. 

Ordinaaoe held to ooafozm to stat¬ 
ute 

Town ordinance reciting due ad¬ 
vertisement for bids for resurfacing 
side streets, ordaining that contract 
be let to successful bidder, provid¬ 
ing that resurfacing should be done 
at cost of owners of abutting lots 
to be apportioned according to lineal 
firontage and levying the amount as 
against each lot and creating a lien 
against properties involved substan¬ 
tially conformed to statute.—O’Mara 
V. Town of Mt. Vernon, 185 S.W.2d 
676, 299 Ey. 4()L 
Pnbllo lettliig 

Municipal light plant ordinance 
providing that contract for construc¬ 
tion should be let in such lawful 
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I manner as city council deems best, 
but not providing that contract 
should be made at public letting, was 
not invalid, since court could not 
presume that ciiy officials would vio¬ 
late statute requiring public letting. 
—^EEalrgrove v. City of Jadcsonvllle, 
8 K.E.2d 187, 866 111. Ii63. 

35. U.S.—Pennsylvania C6. ▼. Cole, 

aaind., 182 F. 668. 

44 C.X p 286 note 47. 

36. Mo.—Belt v. St. Louis, 61 &W. 
658, 161 Mo. 871. 

37. U-S.—Pennsylvania Go. v. Cole, 

aaind., 182 F. 668. 

38. Mo.—^Halsey v. Richardson, 122 
S.W. 326, 189 Mo.App. 157. 

44 C.X p 286 note 50. 

39. Ey.—Elder v. GassiUy. 54 &W. 
836. 21 Ey.L. 1274. 

4a HI.—Chicago v. Singer, 66 N.E. 
874, 202 Ill. 76—Halsey v. Lake 
View, 59 N.E. 234, 188 ID. 540. 

41. Ill.—^Halsey v. Lake View, supra. 

40. Cal.—McQulddy v. Worswlck St. 
Pav. Co., 116 P. 67. 160 Cal. 9. 

4& Gal.—^McQuiddy y. Wonwick St. 
Pav. Co., supra. 
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ing the hiring of labor to members of labor unions 
wll not invalidate an improvement ordinance into 
which it is not incorporated.'** An ordinance pro¬ 
viding the minimum wage to be paid to laborers 
may not be unreasonable.*® 

§ 1114. - Provision for Payment; Bene¬ 

fits 

As a general rule an ordinance or resolution for an 
improvement should contain a statement as to how the 
expense of the improvement will be defrayed, but, In the 
absence of a statute to the contrary. It need not show 
on its face that the improvement wiil benefit the property 
to be assessed. 

Although it has been held that, in the absence of 
a requirement in the statute, the ordinance or res¬ 
olution need not state how the improvement shall 
be paid for,*® it seems that property owners affect¬ 
ed should be advised of the manner in which the ex¬ 
pense of an improvement will be defrayed,*** and 
what portion of it is to be paid for by special as¬ 
sessment.*® Where a statute definitely' fixes the 
manner in which the cost of the improvement is to 
be defrayed, the ordinance or resolution need not 
do so ;*9 otherwise, the ordinance or resolution or¬ 
dering the improvement is generally required to 
contain a provision apprising the property owner as 


to such fact, and will be held invalid where it fails 
to do so,50 or where the mode as provided by it is 
at variance with the mode prescribed by the stat¬ 
ute and in applying this rule it is generally held 
that the ordinance may and should prescribe wheth¬ 
er it is to be paid for by general taxation, by spe¬ 
cial assessment, or by both.®® Where the manner 
of paying for an improvement is specified in an 
ordinance, it need not be repeated in a resolution 
i passed in pursuance thereof.®® If the franchise of 
a street railway requires it to keep the space be¬ 
tween its tracks paved, provision need not be made 
for an assessment for paving such part of the 
street;®* and, where an ordinance for improving 
“streets and alleys” provides only for an assess¬ 
ment on property abutting on the “streets,” an as¬ 
sessment for paving the streets alone can be lev¬ 
ied.®® 

The particularity with which the ordinance or 
resolution for an improvement must detail the man¬ 
ner in which the cost of the improvement is to be 
defrayed depends on the provisions of the statute. 
Under some statutes the ordinance or resolution 
must describe wdth particularity the property sub¬ 
ject to assessment,55 the amount or proportions in 


41. IlL—^Treat v. People. 62 X.E. S91. 
193 m 196. 

45. Wls.—-Wagner ▼. Milwaukee. 192 
X.W. 994. ISO Wls. 640. 

48. X.C.—^LfCak v. Wadesboro. 121 S. 

E. 12. 186 XC. 683. 

44 C.J. P 286 note 58. 

ABsasnnaat not tax wltliln ooxurtlta- 
tional requirement 
Ordinance ordering street Improve¬ 
ment work did not impose tax within 
constitutional provision reauiring 
every law Imposing a tax to state 
the tax and the object for which it 
shall be applied.—Collins v. City of 
Phoenix. C.C.A.Ariz.. 54 F.2d 770. 

47. Miss.—Oreenville v. Harvie, 81 

So. 425. 79 Miss. 754. 

48. Miss.—Grreenville v. Sarvle, su¬ 
pra. 

40. Minn.—Scott County v. Hinds, 52 
X.W. 628. 60 Minn. 204. 

44 C.J. p 286 note 61. 

50. 3Cisa—Greenville v. Harvleb 31 
So. 425. 79 Miss. 764. 

44 G.J. p 286 notes 62. 63. 

Aumber ana amount of payments 
Improvement ordinances should 
prescribe number and amount of pay¬ 
ments to be made and time thereof. 
—^Evana v. Whicker. Giv.App.. 59 S. 
W.2d 420, reversed on other grounds 
90 aw.2d 554, 126 Tex. 621. 
Ordinances hAd snJBolent 
(1) Generally. 

IT. J.—Kalita v. City of Perth Amboy. 
185 A. 678. 6 X.J.M18C. 137. 


Tenn.—City of Hockwood v. Cincin¬ 
nati, X. O & T. P. Ry. Co., 22 S. 
W.2d 237. 160 Tenn. 81. 

<2) City street improvement ordi¬ 
nance, providing that costs **shall be 
assessed against the abutting prop¬ 
erty by reason of the special bene¬ 
fits.” but that *'no assessment shall 
exceed the cost of such improve¬ 
ment ... or the Increased val¬ 
ue of such abutting property,” fully 
conformed to statute.—Jones v. City 
of Dothan, l59 So. 689. 230 Ala. 103. 

(3) Ordinance approving recom¬ 
mendation of board of local improve¬ 
ments whose estimate included engi¬ 
neering costs was sufilclent to include 
such sum in cost of improvement.— 
Village of Crotty v. Domm, 170 N.E. 
308. 338 IlL 228. 

51. X.J.—State ▼. Long Branch 
Com’rs, 24 A. 868. 54 X.J.Law 484. 
44 CJ. p 287 note 64. 

Mandatory requixemsnts * 

Requirement of statute authoriz¬ 
ing acquisition or construction by 
city of public utilities that ordmance 
providing for such acquisition or con¬ 
struction **8hall” provide for issuance 
of bonds, mortgage certificates, or 
special assessment bonds, was a man¬ 
datory limitation on ways in which 
city might issue securities for such 
purchase or constructlcm; hence or¬ 
dinance proposing to construct a util¬ 
ity without issuance of any bonds, 
but by means of public utility cer^ 

778 


tifleates. violated statute. Provision 
of ordinance providing for construc¬ 
tion of a municipally owned electric 
utility which pledged revenue to be 
derived from operation of an electric 
distribution system which it had pre¬ 
viously acquired for pasnnent of costs 
of new plant violated a statutory pro¬ 
vision that certificates shall be pay¬ 
able solely out of revenues or Income 
to be derived from public utility 
property for acquisition of which 
they were Issued.—^Illinois Power & 
Light Corporation v. City of Cen- 
tralia, D.C.I11., 11 F.Supp. 874, vacat¬ 
ed and cause remanded on other 
grounds, C.CA., City of Centralla v. 
Illinois Power & Light Corporation. 
89 F.2d 985. 

52. Ill.—^Peoria ▼. Peoria R. Co., 118 
X.E. 170, 274 Ill. 48. 

44 CJ. p 287 note 65. 

63, Iowa—Chariton v. Holliday. 14 
X.W. 775, 60 Iowa 891—Grlmmell v. 
Des Moines, 10 X.W. 830, 67 Iowa 
144. 

54i Ill.—^Billings v. Chicago. 47 X.R 
731. 167 IlL 337. 

Tex.—Storrle v. Houston City fit. R. 
Co., 46 S.W. 796. 92 Tex. 129, 44 L. 
R.A. 716. 

66 . IlL—Wilbur v. Springfield. 14 N- 
E. 871, 123 IlL 895. 

6 a CaL—Dehall v. Horford. 80 P. 

593. 95 Cal. 457. 

44 CJ. p 287 note 7a 
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which the cost will be assessed,57 the mode of levy¬ 
ing the assessment,®* and the mode in which pay¬ 
ment may be made.59 Under other statutes, how¬ 
ever, such particularity is not essential to the va¬ 
lidity of the ordinance,®* and, where the statute,®^ 
or a general ordinance,®* makes detailed provision 
as to such matter, a reference to the pertinent pro¬ 
vision of the statute or ordinance will general I}- be 
sufficient. A provision that the cost shall be paid 
by special assessment is sufficiently definite;®* and, 
where the territory is not divided into squares, the 
ordinance may prescribe the depth on either side 
of the improvement to be assessed.®^ 

Benefits, It has been held that a resolution or or¬ 
dinance authorizing an improvement should show the 
amount of benefits to the property improved,®® and 
that the benefits are not in excess of the special as¬ 
sessments laid for the cost of the improvement;®® 
but it has also been held that the ordinance need not 
show on its face that the improvement will benefit 
the property to be assessed,®7 or that the benefit of 
an improvement will equal the cost.®* A provision 
that the cost shall be assessed on property benefited 
does not require the entire cost to be so assessed.®® 

Mere irregularities that do not essentially af¬ 
fect the proceedings will not invalidate the ordi¬ 
nance or resolution.^* 

§ 1115. - Other Particular Provisions 

It may be proper or necessary for the Improvement 
ordinance or resolution to contain provisions notifying 


the owner of his rights, or calling his attention to a 
statutory privilege of selecting materials. 

Where, as discussed supra § 1073, the municipal 
authorities, before they can make an improvement, 
are required to give the abutting owner an oppor- 
tunitj' to make it himself, the ordinance for the im¬ 
provement should contain a provision notifying the 
I owner as to his rights, where no other notice has 
i been given him ;7i and, even where the right of an 
j owner to make the improvement is only permissive, 
1 as considered supra § 1071, it is proper for the mu- 
! nicipal authorities to grant such permission in the 
ordinance providing for the improvement.72 

Selection of material by o^'ners. Where the prop¬ 
erty' owners are permitted by the statute to select 
the materials for the improvement, as discussed su¬ 
pra § 1079, it is proper for the ordinance or resolu¬ 
tion ordering the improvement to contain a provi¬ 
sion calling the attention of the property owners to 
their statutory' privilege ;73 but the or^-.nance will 
be invalid if it attempts to limit the time allowed 
by the statute for such selection.74 

Provision for condemnation or damages. Un¬ 
less required by statute or charter75 an ordinance 
for improvement need not provide for the assess¬ 
ment of damages.^® There is, however, authority 
to the effect that, where the making of a public 
improvement necessitates appropriation of private 
property, it is proper for the ordinance or resolu¬ 
tion ordering the improvement to provide for con¬ 
demnation of the property and payment of damages 


67. Ill.—Hoopeston v. amith, 112 N. 

E. 266, 272 Ill. 604. 

44 C.J. p 287 note 71. 

SSL Ill.—^ETreeport St. R. Co. v. Free¬ 
port, 88 N.E. 137, 151 Ill. 451. 

44 CJ. p 287 note 72. 

59. EL—^Danforth v. Hinsdale, 52 N. 
E. 877, 177 Ill. 579. 

44 G.J. p 288 note 78. 

60. Iowa.—^Brush v. Incorporated 
Town of Ldscomb, Marshall Coun¬ 
ty, 211 N.W. 856. 202 Iowa 1155. 

Depth to which Usn exteods 

Fact that ordinance, providing for 
paving*, did not specify depth to 
which lien therefor should extend in 
property not cut up into blocks, was 
defense only to its owners, and did 
not affect validity of ordinance or 
contract under it.—City of Springfield 
▼. Haydon, 288 S.W. 837. 216 Ky. 488. 
Detailed bseakdowa 
An appropriation for a municipal 
public Improvement need not break 
down the cost of such improvement 
into detailed Items going to make 
up the whola—Moore v. City of Ko¬ 
komo. 60 N.E.2d 530. 228 Ind. 288. 


61. La.—Shreveport v. Levy, 98 So. 
481, 154 La. 953. 

44 C.J. P 288 note 74. 

62. Wash.—Jones v. Seattle. 53 P. 
1106. 19 Wash. 669. 

44 C.J. p 288 note 76. 

63. El.—^Burhans v. Norwood Park, 
27 N.E. 1088, 138 Ill. 147. 

44 C.J. p 288 note 76. 

66 . Ky.—^Barber Asphalt Pav. Co. v. 
Garr, 73 S.W. 1106, 115 Ky. 334. 
24 Ky.L. 2237. 

65b Fla.—City of Ft. Myers v. State. 
117 So. 97. 95 Fla 704. 

66 . Fla.—City of Ft. Myers v. State, 
supra 

67. K.J.—Kalita v. Perth Amboy, 185 
A. 679, 5 Mlsc. 137. 

44 C.J. p 278 note 55, p 288 note 78. 
FrovlsloB. upheld 

Ordinance providing that cost of 
paving be assessed against “proper^ 
ty specially benefited” was held to 
provide for assessment “according to 
benefits.”—^In re West Market St. 
Paving, 185 A. 633, 288 Pa 123. 

68 . N.T^In re Roberts, 81 N.T. 62. 
44 C.J. p 288 note 79. 
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69b N.J.~Smlth v. Florham Park. 
128 A. 479. 3 N.J.Mlsc. 355. 

7CL X.J.— I>e Marmon v. Borough of 
RoseUe. 152 A. 656, 8 N.J.Mlsc. 
904. 

44 C.J. P 288 note 81. 

Minor irregularities as Insulficlent to 
invalidate proceedings generally 
see infra S 1128. 

71. El.—Western Springs v. Hill, 52 
N'.E. 959, 177 Ill. 634. 

44 C.J. p 285 note 38. 

72. Iowa—Zalesky v. Cedar Raplda 
92 N.W. 657, 118 Iowa 714. 

44 C.J. p 285 note 85. 

73- Mo.—Gilsonite Constr. Co. v. Ar¬ 
kansas McAlester Coal Co.. 103 S. 
W. 93, 205 Mo. 49. 

44 C.J. p 285 note 88. 

74. Mo.—State v. Board of Public 
Works, App., 202 S.W. 263. 

76b Neb.—^McGavock v, Omaha 58 
N.W. 543. 40 Neb. 64. 

44 C.J. p 288 note 82. 

76b Mass—^Nevins v. Springfield, 
116 N.E. 881. 227 Mass. 538. 

44 C.J. p 288 note 83. 

Damages generally see Infra SB 1219- 
1289. 
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therefor but, where this is done, the method of 
condemnation provided for must accord with that 
prescribed by the statute.^* 

§ 1116. Enactnaent, Publication, and Record 
of Ordinance or Resolution 

A municipal corporation shouid compiy with statutory 
requirements In the enactment of ordinances authorizing 
Improvements. 

General rules relating to the enactment of mu¬ 
nicipal ordinances, by-laws, or resolutions, dis¬ 
cussed supra §§ 416-420, apply proprio vigore to 
the enactment of the ordinance, by-law, or resolu¬ 
tion for a public improvement,79 and there should 
be a compliance with statutory requirements relat¬ 
ing specially to the enactment of an ordinance or 
resolution for an improvement in order to give the 
municipal authorities jurisdiction to make the im- 
provement-8® 

Time of taking effect. A valid ordinance for a 
public improvement becomes effective immediately 
on its enactment,9i or publication, if publication 


is necessary, as discussed infra § 1121, unless there 
is an express provision for another effective date.®* 

§ 1117 , -Time for Consideration and 

Passage 

An ordinance authorizing a municipal Improvement 
should be passed at or within the time specified by stat¬ 
ute, or, if none is so specified, the ordinance may be 
passed at any time. 

In the absence of a statute providing otherwise, 
a municipal legislature is not required to enact an 
ordinance or resolution ordering an improvement 
at any particular time after its determination to 
make the improvement;®® but enactment has been 
held premature when made before a determination 
of the necessity for the improvement®^ or before the 
expiration of the period of notice prescribed by 
the statute.®® There must be due compliance with 
statutory provisions prescribing the amount of time 
that must elapse betv-'een the presentation and pas¬ 
sage of the ordinance or resolution®® or between the 
readings of it,® 7 but it has been held that an or¬ 
dinance ordering an improvement was valid, al- 


77. Ohio.—^UcBIlcken v. Cincinnati, 
4 Ohio St. 895. 

44 CJ. p 288 note 85. 

78. N.Y.—^In re Crescent St, 111 3s. 
B. 1069, 217 X.T. 294. 

44 CX p 288 note 86. 

78. N.J.—^Reed ▼. Woodcllff, Sup., 
«0 A. 1128. 

44 CX p 288 note 89. 

Resolution of intention or necessity 
see supra SS 1092-1096. 

Prellmiiiary steps 

Preliminary atei>a In enactment of 
Improvement ordinance required by 
a municipal charter were conditions 
precedent to final action; and im¬ 
provement ordinance, not acted on by 
aldermen adjourning’ sine die, but re¬ 
submitted and passed at succeeding 
session, without preliminary steps, 
was invalid.—Sesslnghaus v. Central 
Paving & Construction Co., 298 S.W. 
1034, 220 MO.APP. 1129. 

80L Ely.— City Of Ashland v. Steele, 
292 S.W. 1098, 219 Ky. 841. 

Mow—American Tobacco Co. v. Mis¬ 
souri Pac. R. Co., 167 S.W. 502, 247 
Mo. 874. 

44 CLX p 280 note 91. 

SUAOleiEfe 

2^.—^Dizon V. Louisville Asphalt Co., 
20 6.W.2d 470, 230 Ey. 529. 

Moj—D oemker v. City of Richmond 
Heights, 18 S.W.2d 394, 822 Mo. 
1024, followed in Lelly v. City of 
Richmond Heights. 18 S.W.2d 401. 
Sfcatntes held inajpgUcahle 

(1) A statute relating to street 
Improvements has been held inap¬ 
plicable to an ordinance for the re¬ 
construction of an Improvement.— 


Mackln v. Wilson, 45 S.W. 663, 20 Ey. 
L. 218. 

(2) A general statute is inapplica¬ 
ble where a special statute controls 
the case.—Cornett v. Bailey Constr. 
Co., 262 S.W. 276, 203 Ey. 268. 

(3) Statute providing manner of 
adoption of ordinances Intended to be 
of permanent operation was held in¬ 
applicable to local improvement oi^ 
dinance.—Nashville, O. 4b St. L. By. 
Co. V. Town of Boas, 147 So. 196, 226 
Ala. 441—Cabaniss v. City of Hunts¬ 
ville, 118 So. 494, 23 AlaJV.pp. 600. 
81. Ill.—^Pierson v. People, 68 N.B. 

S83, 204 lU. 456. 

44 <U. p 289 note 92. 

SSL Ma—Heman Constr. Co. v. 

Loevy, 64 Mo.App. 480. 

44 CX p 289 notes 94-96. 

83. UL—^McLaughlin v. Chicago, 64 
N.E. 1086, 198 Ill. 518. 

44 C.X p 289 note 97. 

Power of oourt 

If no time is provided by statute 
within which the council must act 
on an ordinance, such a limitation 
cannot be imposed by the courts.— 
Sesslnghaus v. Central Paving 4b Con¬ 
struction Co., 296 S.W. 1084, 220 Ma 
App. 1129—64 OX P 289 note 97 [a] 
< 1 ). 

RetentiOB of Jnr l sdl o il on , 

Board of local improvements did 
not lose jurisdiction to legislate rela^ 
tive to Improvements after date fixed 
for public consideration thereof 
where by statute it 'was required to 
hold dally sessions In rooms aocessi- 
ble to the public.—City of Chicago v. 
Galt, 169 N.E. 781, 337 HL 547, cei^ 
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tiorarl denied Galt v. City of Chicago, 
50 S.CL 465, 281 UjS. 767, 74 L.Bd. 
1174. 

84. N.X—Mead v. Passaia 138 A. 
518, 2 N.XM18C. 953. 

Resolution of necessity see supra I 
1093. 

85. CaL—^Mulberry v. 0*Dea, 88 P- 
367, 4 CaLApp. 885. 

44 C.X p 289 note 99. 

86 b Ill.—Ottawa v. Hulse, 148 NJD. 
1. 317 111. 376. 

44 CM. p 289 note 1—43 C.X p 528 
note 23. 

Bemalalng on me 
Where the council adopted a res¬ 
olution that a local Improvement or¬ 
dinance and* recommendation of board 
of local improvements be filed with 
the village clerk for a week for public 
inspection, and the clerk placed the 
ordinance In a locker In the village 
hall and caused the locker and hall 
to be locked for a period of ten dasni, 
when the ordinance was enacted by 
the council, there was a compUcmce 
with the statutory requirement that 
an ordinance ordering an improve¬ 
ment remain on file with the village 
clexk for one week, since it will be 
presumed that the clerk was acces¬ 
sible to persons desiring to Inspect 
the ordinance, and that on application 
to the clerk such persons could have 
done so.—Village of Crotty v. Bomm, 
170 N.H. 808, 838 lU. 228. 

87- Ey.—^Thomas v. Woods, 108 S.W. 

878, 128 Ey. 655, 32 Ey.U 1406. 

44 G.X p 289 note 2. 
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though passed before the expiration of the time, 
when the work was not begun until after the pe¬ 
riod allowed in the notice had elapsed without pro¬ 
test being made.SS In the absence of statutory reg¬ 
ulation to the contrary, the council may suspend 
its rules and pass an ordinance on the same day 
that it is presented,^^ and it has been held that an 
improvement ordinance is not invalid because it 
becomes effective shortly before passage of the reso¬ 
lution of intention.®® 

Number of meetings and readings. There must 
be a compliance with parliamentary rule of proce¬ 
dure as to the number of meetings or readings that 
must be held for the consideration of an ordinance 
or resolution®^ unless the rule has been suspended 
by a sufficient vote of the municipal legislature pur¬ 
suant to statutory authority.®® 

Enactment at special meeting. In the absence 
of express provision of statute to the contrary, 
the passage of an ordinance or resolution for a 
public improvement may be made at a special as 
well as a regular meeting.®® Charter provisions re¬ 
lating to the passage of ordinances at special meet¬ 
ings apply generally to ordinances for making im¬ 
provements which, it has been held, may be so 
passed when exigency or expediency demands.®^ 

Consideration of several matters at same time. 
In case no formalities are prescribed with respect 
to the passage of ordinances, the fact that several 
ordinances for different sewers are voted on and 
passed together does not invalidate them.®® The 
fact that a resolution to improve a street was voted 
on at the same time that a vote was had on other 
resolutions reported by the same committee will 


not invalidate it.®® Where a council is required to 
determine, before ordering the construction of an 
improvement, both that the public convenience will 
be promoted by the construction thereof and that 
the expense ■will not be disproportionate to the 
benefits, it need not take action separately on each 
of such questions.®^ 

Adjournment. In the absence of the adoption 
of any special rule, proceedings for the construc¬ 
tion of an improvement are not terminated by 
the fact that they are laid upon the table until the 
next meeting of the board and are not taken up 
for consideration at such next meeting.®® Proceed¬ 
ings which are beg^in before one council may be 
continued before succeeding councils, and finally 
completed by a council composed of different mem¬ 
bers from that before which the proceedings were 
instituted and by which the parties have been 
heard.®® Where all members of the council or board 
have been present at a meeting at which the im¬ 
provement is considered, and an adjournment is 
taken to a fixed date, further notice is unnecessary.®- 

Reconsideration. A negative vote on an improve¬ 
ment ordinance may be reconsidered,® and there is 
some authority to the effect that on such reconsid¬ 
eration it may be passed without a rehearing of in¬ 
terested property owners.® The action of a board 
of public works in recommending that action on 
an improvement be deferred does not amount to an 
abrogation of its prior action, in fixing a grade 
on which the improvement shall be based.^ Juris¬ 
diction to improve streets may not be lost by re¬ 
considering and amending a resolution determin¬ 
ing the kind of material to be used.® 


88 . Cal.—Burnett v. Sacramento, 12 
Cal. 76, 78 Ain.D. 518. 

Mo.—Sprlnafleld v. Weaver, 87 S.W. 
609, 89 S.W. 276, 187 Mo. 650. 

89. Ky.—Huesman v. Derach, 109 S. 
W. 819, 83 Ry.L. 77. 

44 C.J. p 289 note 4. 

90. Cal.—St. John v. King, 20 P.2d 
128, 180 CaLApp. 856. 

91. Ohio.—Campbell v. Clncizmatl, 
31 K.E. 606, 49 Ohio St. 463. 

44 C.J. p 290 note 6. 

SidewaUM 

(1) A resolution providing for, and 
orderins: the construction of. a stone 
or artificial sidewalk alona the street 
must be read on three separate days 
unless the rule is properly sus¬ 
pended.—Tliatcher v. Toledo, 19 Ohio 
CIr.Ct. 811, 10 Ohio CIr.Dec. 272. 

(2) An ordinance requirins: the 
construction of temporary sidewalks 
on an unimproved street is not an 
ordinance of a general or permanent 
nature within tlie rule requlringr such 


ordinances to he read on three separ 

rate days.—Gibson v. Troupe, 148 

N.W, 944, 96 Neb. 770. 

98. Ohio.—Campbell v. Cincinnati, 
81 N.E. 606, 49 Ohio St. 468. 

44 C.J. p 290 note 7. 

93. Ark.—City of Fordyce v. Dallas 
County, 118 B.W.2d 500, 195 Ark. 
552. 

Ill.—Simpson V. City of Hlghwood, 
23 N.K2d 62, 872 Ill. 212, 124 A.Ii. 
R. 1459. 

Ely.—^Baker v. ReUy. 10 S.W.2d 467, 
236 Ky. 1. 

44 CJf. p 290 note 8. 

94. Mo.—Aurora Water Co. v. Au¬ 
rora, 81 S.W. 946, 129 Mo. 540. 

44 C.J. p 290 note 10. 

95. Pa.—Coiry v- Corry Chair Co., 
18 Pa.Super. 271. 

Number of Improvements Included 
in sinjrle proceedlziir see supra § 
1067. 


98. Wls.—WWght V. Forrestal, 27 
N.W. 62, 65 Wis. 341. 

44 C.J. p 290 note 18. 

97. Minn.—State v. Azmstrong, 56 
N.W, 97, 54 Minn. 457. 

98. Colo.—Sanborn v. Boulder, 221 
P. 1077, 74 Colo. 358. 

44 C.J. p 290 note 16. 

99l Mass.—^Taintor v. Cambridge, 78 
N.K 645, 192 Mass. 522. 

44 CJ. P 290 note 17. 

1 . N.Y.—Tonawanda v. Price, 64 N. 

R 191, 171 N.T. 416. 

Notice of adjourned meeting gen- 
eraUy see supra S 396. 

8 . NJT.—Jersey City v. State, 80 N. 

J.Law 521. 

44 C.J. p 290 note 20. 

3. N.T.—^People v. Rochester, 6 
Lians. 11. 

4L Mloh.—Cuming v. Gleason, 108 K. 

W. 637, 140 Mich. 196. 

5. Okl.—Perkins v. Pawhuska^ 282 
P. 987, 106 Okl. 5. 


m 
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. -Qualifications for, and Mode of. 

Voting 

A member of the municipal governing body may be 
qualified to vote as to authorization of Improvements even 
though he has signed a petition therefor or owns property 
In the district; voting should be conducted in compliance 
with statutory regulations and may be viva voce or other¬ 
wise in accordance with governing requirements. 

The mere fact that a member of the council has 
signed a petition for an improvement will not pre¬ 
vent him from voting on the ordinance,® nor is a 
member disqualified from voting b 3 ^ reason of the 
fact that he owns property in the improvement dis¬ 
trict;^ and an ordinance is not invalid because 
the members of council who voted on it were de 
facto and not de jure members of that body.® 

Mode of voting. A statute requiring the concur¬ 
rence of both houses of the municipal legislature 
for the enactment of an ordinance or resolution for 
a public improvement does not require both houses 
to act simultaneously in joint session.® Where the 
statute requires the vote to be by ballot, any other 
method of voting is insufficient,^® but, unless the 
statute otherwise expressty provides, the vote may 
be taken viva ix)ce.ll In the absence of statutory 
requirement the minutes need not show that an 
a^'e and nay vote was taken on passage of an ordi¬ 
nance or resolution authorizing an improvement,^^ 


and a statute requiring the calling of the ayes and 
nays has been held to be merely director}-,!® al¬ 
though it has also been held that a vote taken with¬ 
out record of ayes and nays is invalid.!^ Where a 
fixed proportion of the members must vote to sus¬ 
tain an ordinance, an order adopted b\' a viva voce 
vote has been held void,!® although the contrary 
has been held where it clearly appeared that a 
sufficient number voted ‘‘aye.*'!® 

§ 1119. -Number of Votes Required 

An ordinance or resolution authorizing a municipal 
improvement should be passed by whatever vote may be 
required by statute, and in the absence of statutory reg¬ 
ulation a majority is necessary and sufficient. 

In accordance with general rules as to the num¬ 
ber of votes necessary to the valid enactment of 
an ordinance or resolution by the municipal legis¬ 
lature, discussed supra § 404, the vote of a bare 
majorit}' is sufficient for the enactment of the or¬ 
dinance or resolution for an improvement, where 
the statute does not otherwise expressly provide,!^ 
but such a majority at least is necessary in order 
to make the enactment valid;!® and where the stat¬ 
ute requires an improvement ordinance or resolu¬ 
tion to be passed by a vote of two thirds or more,!® 
or by vote of the entire membership,®® of the mu¬ 
nicipal legislature, a smaller number of votes will be 


6 ii Pa.—^Erle City v. Grant, 24 Fa. 
Super. 109. 

7. Cal.—^Beale v. Santa Barbara, 162 
P. 657, 82 CaLApp. 235. 

Abattinff property 
City councilmen were not affected 
with special financial interest dia- 
Quallfyin? them to vote for im¬ 
provement of streets on which they 
owned abutting property.—^Hamrick 
▼. Town of Albertville, 122 So. 448, 
219 Ala. 465. 

OjDoial of corporate owner 
Neither city commissioner’s owner¬ 
ship of lots to be assessed for street 
improvement nor his official connec¬ 
tion with corporation which owned 
such lots would disqualify him from 
voting for such improvement.—City 
of Coral Gables v. Hayes, C.C.A.F]a., 
74 F.2d 989. 

8 . Mo.—Simpson v. McGtonegal, '52 
Mo.App. 540. 

9. Masa—^Unlon SL R. Co. v. New 
Bedford, 149 N.E. 43, 253 Mass. 
304. 

44 C.J. p 291 note 80. 

UX Wash.—^Buckley v. Tacoma, 37 
P. 446, 9 Wash. 269, 270. 

44 CU. p 291 note 82. 

11 . Ey.—Eevil ▼. Nn<du)lA 250 S.W. 

84. 198 Ey. 798. 

44 C.J. p 291 note 28. 

18. Ey.—^Pursifnl v. City of Hiarlan, 
1 S.W.2d 1048, 228 Ey. 658—Coi> 


nett V. Bailey Const. Co., 262 S.W. 
276 . 203 Ky. 268. 

In any event, a recorded aye and 
nay vote is not necessary where the 
adoption of the ordinance was unani- 
moua—OzT v. Mann, 270 S.W. 491, 
208 Ey. 46. 

13. N.T.—Striker v. Eelly, 7 Hill 9, 
reversed on other ffrounds 2 Den. 
323. 

14. Mo.—City of New Franklin ex 
reL Lynch-McDonald Const. Co. v. 
Edwards, App., 28 S.W.2d 235. 

44 C.J. p 298 notes 72 [b] (1), 75 [a]. 
SuhstaotLal oompliaaoe 
Record held to show substantial 
compliance with statutes in passage 
and approval of ordinance providingr 
for surfacing: of street, as against 
contention that yea and nay votes 
on passage of ordinance were not 
recorded.—City of Houston, ex rel. 
and to Use of Lee, v. Eelly, Mo.App., 
105 S.W.2d 53. 

15. Wash.—^Buckley v- Tacoma, 37 
P. 446, 9 Wash. 269. 

la Ey.—^Eevil v. Hawthorne, 265 
S.W. 937, 205 Ey. 426. 

17. Pa.—Ellne v. Borough of Brook- 
ville, 96 Pa.Super. 492. 

44 CJ". p 291 note 88 . 

Qnomm 

A majority of the members of a 
municipal governing body constitutes 
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a quorum sufficient to authorize an 
improvement—^Herring v. City of 
Mexia, Tex.Clv.App., 290 S.W. 792. 

18 . Mo.—City of New Franklin ex 
rel. Lynch-McDonald Const. Co. v. 

I Edwards, App., 28 S.W.2d 285. 
j 44 C.J. p 291 note 89. 

19. Ohio.—State ex rel. Bateman y. 
Zachritz, 22 N.E.2d 84, 135 Ohio 
St. 580. 

44 C.J. P 291 note 40. 

Thzee-fonrthB vote 
Ordinance for paving of street did 
not require three-fourths vote of 
council under statute authorizing 
widening and straightening of 
streets.—^Kline v. Borough of Brook- 
ville, 96 Pa.Super. 492. 

Jnzisdlotlou 

Where city gave notice of hearing 
of contest of property owners, thus 
acquiring Jurisdiction, passage of 
paving assessment ordinance by less 
than required two-thirds znajorlty 
did not defeat Jurisdiction.—Payne 
V. City of Perryton, Tex.Cly.App., 
48 S.W.2d 497. 

flOL N.J.—Orlckenberger y. West- 
field. 58 A. 1097, 71 N.J.Law 467. 

44 C.J. p 291 note 41. 

UbaBlmJifey held not essential 
Tex.—^Mitchell y. City of Terrell, 
Cly.App., 96 S.W.2d 801. error re¬ 
fused—^Mitchell y. City of Terrell, 
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insufficient to constitute a valid enactment. The 
fact that the requisite majority by which an im¬ 
provement was authorized is based on the votes of 
councilmen who are members de facto only, and not 
de jure, will not invalidate the ordinance .21 

§ 1120. -Approval or Veto; Referendum 

Submission of an Improvement ordinance or resolu¬ 
tion to the mayor for approval Is requisite only where a 
charter or statutory provision requires such action. Some 
general referendum statutes have been held Inapplicable to 
Improvement ordinances, but other statutes are applicable 
to such proceedings. 

In the absence of positive provision of law so re¬ 
quiring, the ordinance or resolution ordering a 
public improvement need not be submitted for ap¬ 
proval to the mayor or other presiding officer of 
the municipal legislature.^^ Under some charter 
or statutory provisions, however, an ordinance or 
resolution for an improvement must be submitted 
to the mayor for approval in order to be valid, 
and such an ordinance is only in the process of 
adoption until it is approved by the mayor, passed 
over his veto, or takes effect without his approval 
by lapse of time.^^ Under some of the charters or 
statutes requiring such a submission, the failure of 
the mayor or other presiding officer to return the 


ordinance or resolution with his approval will ren¬ 
der it invalid,25 but under other statutes the ordi¬ 
nance or resolution can be invalidated only by a 
definite disapproval of it by such officer within the 
time fixed by the statute .26 

Signature of mayor. WTiere the mayor is given 
power to vote only in the case of a tie, his approval 
of an improvement ordinance is not essential and 
his act in signing the ordinance is purely ministe¬ 
rial so that lack of the mayor’s signature does not 
invalidate the ordinance,27 and in such a case the 
fact that the ordinance is signed by one as “mayor 
pro tempore” when there is no such officer is im- 
material.2S Where the approval of the mayor is 
necessary, the signature of an acting mayor may 
suffice,29 and, if his approval sufficiently appears, 
it is not mandatory that the mayor sign the actual 
resolution.® 9 

Referendum. A statute requiring municipal ordi¬ 
nances pertaining to matters of general interest to 
be referred to a popular vote has been held inap¬ 
plicable to an ordinance ordering a public im- 
provement.21 Where, however, the constitution, a 
statute, or the municipal charter so provides, im¬ 
provement ordinances may be subject to a popular 
vote .22 A demand for the submission to the local 


CivJlpp., 96 S.W.2d B66, error re¬ 
fused. 

ai. Mo.—Simpson v. McGonegal, 62 
Mo.App. 540. 

82. Minn.—State v. Armstrong; 56 
N.W. 97. 64 Minn. 457. 

44 C.J. p 292 note 45. 

23m Conn.—Rule v. City of Stamford, 
185 A. 178, 121 Conn. 447. 

Ga.—^Hall v. Macon, 95 S.B. 248, 147 
Ga. 704, 708. 

44 C.J. p 291 note 44. 

Approval or veto generally see supra 
SS 421-424. 

Sabstaatial comi^Usaoe lieid Aown 

Mo.—City of Houston, ex reL and to 
Use of Lee, v. Kelly, App., 105 S.W. 
2d 58. 

84. Cal.—^McClain v. WirscUng, 11 
P.2d 892. 215 Cal. 469. 

26. N.Y.—Friel V. New York, 184 
N.Y.S. 1025, 150 App.Div. 817, af¬ 
firmed 101 N.K 1108, 208 N.Y. 665. 

44 C.J. p 292 note 47. 

86 . Minn.—Hamre v. Thief River 
Falls, 184 N.W. 226, 150 Minn. 40. 

44 aj. p 292 note 48. 

87. Mo.—^Town of Carrollton ex reL 
Barrie v. Thomas, App., 24 S.W.2d 
218. 

28m Mo.—^Town of Carrollton ex reL 
Barrie v. Thomas, supra. 

89 . Iowa.—Collins v. Keokuk, 124 N. 
W. 601, 147 Iowa 288. 


3a Iowa—^Perrott v. Balkema, 234 
N.W. 240, 211 Iowa 764. 

BEayoz’s stgalng of record approv¬ 
ing proceedings of council ordering 
construction of sidewalks was suf¬ 
ficient, his signature to resolution 
not being mandatory.—^Perrott v. 
Balkema supra 

31. Kan.—State ex rel. Wunsch v. 
City of EUngman, 254 P. 897, 123 
Kan. 207. 

44 C.J. p 292 note 50. 

Ordinances under initiative and ref¬ 
erendum laws generally see supra 
§S 449-461. 

Submission of question to popular 
vote under charter of statutory 
provisions expressly relating to 
improvements see supra S 1066. 

38. Minn^—^Ferguson v. City of Mor¬ 
ris, 267 N.W. 264, 197 Minn. 446. 
ConstruotloiL of provlsiOB. 

The constitutional right of the 
electors to review by referendum the 
act of a village council voting to 
purchase a public utility must not be 
taken away by empty technlcalitlea 
—State ex rel. Tietje v. Collett, 85 N. 
E.2d 568, 188 Ohio St. 425. 

Pofeltioa 

(1) There must be a compliance 
with statutory requirements with re¬ 
spect to the filing of a petition.— 
Weiner v. Board of Com’rs of City of 
Perth Amboy, 149 A. 640, 106 N.J. 
Law 276. 


(2) The purpose of a constitution¬ 
al referendum procedure in requiring 
a filing with the executive authority 
of a municipality of a petition de¬ 
manding a referendum on an ordi¬ 
nance dealing with a public utility is 
to Insure the transmission of the 
petition to the legislative branch of 
the municipal government.—State ex 
rel, Tietje v. Collett, 35 N.H.2d 668, 
138 Ohio St. 425. 

(8) A filing with the village clerk 
constitutes a compliance with the 
requirement of a filing with the "ex¬ 
ecutive authority” of the municl- 
paJlty.—State ex rel. Tletje v. Col¬ 
lett, supra. 

(4) The phrase “executive author¬ 
ity” as used in such a constitutional 
provision is a general term and 
should not be taken to denote but a 
single individual—State ex rel. 
Tletje V. Collett, supra. 

(5) Proceedings for a referendum 
on an ordinance providing for the re¬ 
pair or extension of an existing util¬ 
ity Is not one providing for the con¬ 
struction, acquisition, or leasing of 
a new utility within such a con¬ 
stitutional provision, and the pro¬ 
ceedings must be taken under the 
statute relating to ordinances sub¬ 
ject to referendum.—State ex rel. 
ScheU V. Abbott, 8 N.E.2d 264, 54 
Ohio App. 510, appeal dismissed 6 
NJ5L2d 408, 182 Ohio St 160. 
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electorate by referendum must be timely in order to 
require such a submission.38 In such a referendum 
the ballots should be adequate reasonably to in¬ 
form the voters of the contents and terms of the 
ordinance they are called on to approve or dis¬ 
approve.®* 

§ 1121. -Publication; Notice 

Publication of an ordinance authorizing a municipal 
improvement Is necessary where required by statute. 

Unless the statute provides otheir^-ise, publica¬ 
tion of the ordinance or resolution ordering a 
public improvement is not necessary;®® but where, 
as is frequently the case, provision is made for such 
publication a failure to make the prescribed publi¬ 
cation will invalidate further proceedings,®® but 
it has been held that failure to publish or give 
notice of the ordinance, or to do so within the pre¬ 
scribed time, may not prevent the calling for bids,®" 
may not invalidate a contract for the improve¬ 


ment,®® and may not invalidate an assessment for 
the cost of the improvement, but simply renders the 
assessment nonconclusive,®® although it has been 
held that, where an ordinance cannot take effect 
until a certain number of days after its publication, 
a contract mitde before the expiration of that time 
is void-*® An ordinance duly passed and published 
is constructive notice of a proposed improvement,*! 
and a failure to mail notices to interested land- 
owners has been held not to invalidate an improve¬ 
ment ordinance wrhere notice was duly published 
in a newspaper so as to afford constructive notice.*® 
Time and mode of publication. Where publica¬ 
tion of the ordinance or resolution is required, 
the time*® and mode** of publication must accord 
strictly with the requirements of the statute; but, 
where the statute does not fix the time for publica¬ 
tion, the publication is sufficient if made a reasona¬ 
ble time after the passage of the ordinance or res¬ 
olution,*® and unless the statute otherwise specially 


(6) Under such a statute the peti¬ 
tion must he filed with the village 
clerk, and if filed otherwise it is not 
a leaal petition.—State ex reL Schell 
▼. Abbott, supra. 

SeXf-eseoatbiff provlsioiL 

The constitutional provisions re¬ 
lating to the acquisition of public 
utilities by municipalities and the 
provisions relating* to referenda in 
connection therewith are self-exeeut- 
Ing and exclusive.—State ex rel. 
Tietje V. Collett, 35 N.K2d 668, 188 
Ohio St. 425. 

Statute luELd sopezssdsd by subse¬ 
quent statute.—-Weiner v. Board of 
Com’rs of City of Perth Amboy, 149 
A. 540, 106 N.J.Law 276. 

33. 27.J.—French v. Board of City 
Com'rs of Ocean City, 54 A.2d 196, 
186 X.J.L>aw 57. 

34. Minn.—^Ferguson v. City of Mor¬ 
ris, 267 X.W. 264, 197 Minn. 446. 

35b CaL—^Hollander v. Denton, 159 
P.2d 86. 69 CaI.App.2d 348. 

Iia.—Town of Ruston v. Adams, 121 
So. 661, 9 La-App. 618. 

44 C.J. p 292 note 52. 

Ghaiter provlsloiL for pubUoatloB. 

held merely directory 
Cal.—^Hollfiinder v. Denton, 159 P.2d 
86, 69 CaLApp.2d 348. 

Vliat law governs 

Statute adopted, rather than char¬ 
ter, controlled on whether resolution 
ordering Street work must be pub¬ 
lished.—Collins V. City of Phcenix, 
G.CJL.Ariz., 54 F.2d 770. 

38. Okl.—Staley v. Park, 257 P. 811, 
125 OkL 233. 

44 C.J. p 293 note 66. 

Kecessity of notice of intention to 
make Improvement see supra 6 
1094. 


Amendment of ordinance after 
printing and final reading, so as to 
change the purpose of the ordmance, 
may not be enacted without printing 
of the amendment.—Sidebotham v. 
City of Philadelphia, 13 Pa-Dlst. & 
Co. 59 1 ■ 

PubUoatlea to confer Juzlsdio- 
tioa to proceed 

OkL—^McKnight v. Oklahoma City, 25 
P.2d 638, 165 Okl. 210. 

Provisions lidd mandatory 
Colo.—^Dumars v. Denver, 65 P. 580, 
16 Colo.App. 375. 

43 C.J. p 541 note 83. 

Purpose of publioatlon of resolu¬ 
tion for street improvement is to 
describe work enabling property 
owners to understand improvement 
and to give them opportunity to pro¬ 
test.—^Doemker v. City of Richmond 
Heights, 18 S.W.2d 394, 322 Mo. 1024. 
followed in Lelly v. City of Hich- 
mond Heights, 18 S.W.2d 401. 
SeoltatioiL of conditions 

The fact that the resolution did 
not recite all the conditions con- 
stitutmg the newspaper selected the 
proper newspaper for such publica¬ 
tion, such as the fact that no news¬ 
paper was published in the city, was 
not fatal to the validity of the reso¬ 
lution or its publication.—^Doemker 
.V. City of Richmond Heights, 18 
S.W.2d 394. 322 Mo. 1024, followed in 
Lelly V. City of Richmond Heights, j 
I 18 S.W.2d 401. 

I 

37. CaL—Gay v. Engebretsen. 109 P. 
876, 158 CaL 21, 189 Am.S.R. 67. 

38. Han.—Botts v. Valley Center, 
257 P. 226, 124 Han. 9. 

39. Pa.—^Duquesne Borough v. 
Keeler, 62 A. 1071, 213 Pa. 518. 

44 C.J. p 292 note 58. 

784 


40l Or.—Grafton v. Sellwood, 82 P. 
1026, 24 Or. 118. 

41. Ill.—Marshall v. People^ 76 N.E. 

70. 219 IIL 99. 

44 C.J. p 293 note 60. 

40. H.J.—Sherman v. City of Long 
Branch. 153 A. 109. 9 N.J.Misc. 
75. affirmed 158 A. 544. 108 N.J.Law 
548 and followed in Yankowski v. 
City of East Orange, 158 A. 911. 9 
N.J.Misc. 312—^Buckingham Realty 
Co. V. Town of Montclair, 162 A. 
661. 8 N.J.M18C. 891—De Marmon 
V. Borough of Roselle, 162 A. 656, 
8 N.J.M1SC. 204—Deamer v. Ber^ 
genfleld. 151 A. 450, 8 N.J.Misc. 
627—Christie v. Bergenfleld, 161 A. 
449, 8 N.XMisc. 629—Specht v. 
East Orange, 151 A. 448, 8 N.J. 
Miac. 647. 

43. N.J.—^Haake v- Norwood, 125 A. 

6, 99 N.J.Law 479. 

44 C.J. p 293 note 62. 

4A Iowa.—^Miller v. Glenwood, 176 
N-W. 373, 188 Iowa 614. 

44 C.J. p 298 note 63. 

Posting 

(1) Posting of three copies of city 
ordinance, providing for facilities to 
connect lake with city's water sys¬ 
tem in city wherein no newspaper 
was published sufficiently complied 
with statute as to publication.— 
Simpson v. City of Hlghwood, 23 N. 
E.2d 62, 372 lU. 212, 124 A.L.R. 1459. 

(2) Street Improvement ordinance 
need not be posted by village clerk in 
open public place, but need only re¬ 
main accessible for public Inspection. 
—Village of Crotty v. Domm, ITO N. 
E. 308, 338 IIL 228. 

45. HI.—Downers Grove v. Findlay. 

86 NJQ. 732. 237 Ill. 368. 

Ky.—Cornett v. Bailey Constr. Co., 
262 S.W. 276, 203 Hy. 268. 
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provides, the ordinance need not be published in 
and the publication of more than the law 
requires may not be the ground for a valid objec- 
tion.^^ 

Proof of publication. A certificate by the city 
clerk, under the corporate seal of the city, stating 
that ordinances were passed and approved on a 
certain date and published in a specified paper in 
a specified city on a certain date, is sufficient proof 
of publication.^^ The publisher’s affidavit of pub¬ 
lication is prima facie evidence.^® However, the 
failure of the publisher to file affidavit of publication 
as required by statute has been held not to be juris¬ 
dictional.®® 

§ 1122. — Record; Filing 

Ordinarily an Improvement ordinance should be re- 
cordedf but failure to record It will not Invalidate the or¬ 
dinance In the absence of mandatory statutory require¬ 
ment. 

Proceedings of die council in making improve¬ 
ments are usually required to be entered on its 
records,51 and all jurisdictional requirements must 
appear therein;®^ but, when a resolution to make 
an improvement is not expressly required hy char¬ 


ter or statute to be recorded, failure to record it 
will not invalidate proceedings.®® If the minutes 
show that a vote was taken and the resolution was 
adopted, they are sufficient, even though they may 
be awkwardly expressed.®^ In case the parties in¬ 
terested have already been brought before the board 
of public works, an order to construct a sidewalk 
need not be served on the owner, but it is suffi¬ 
cient if such order be entered on the record.®® 

The mode of recording the ordinance or resolu¬ 
tion must comply with the statutory requirements,®® 
but generally a substantial compliance in this re¬ 
spect is sufficient.®^ It has been held that the com¬ 
plete ordinance or resolution authorizing an im¬ 
provement need not be spread on the records.®® 
So, where a city council keeps separate minute books 
in one of which ordinances are entered, an undated 
and unsigned paper purporting to be an ordinance, 
found pasted in the ordinance book, providing for 
street paving and referring to a certain contract, 
is sufficiently identified as a city ordinance by a 
minute in the other record book, showing passage 
of such ordinance.®® 

Time of record. If the statute does not specify 


46L Wash.—Sesonour v. Tacoma, 82 
P. 1077, 6 Wash. 138. 

44 C.J. p 293 irate 65. 

Snfflo&esey of pnblloatloiL 

(1) Publication of ordinance relat¬ 
ing to widening street was sufficient 
without publishing map, where ordi¬ 
nance referred to map on file.—City 
and County of Denver v. Bargan 
Land & Investment Co., 267 P. 405, 
83 Colo. 561. 

(2) Publication of ordinance with¬ 
out plans and specifications was suf¬ 
ficient, where they were referred to 
In the ordinance and were available 
In public fllea—Halrgrove v. City of 
Jacksonville. 8 N.E.2d 187, 866 IlL 
168. 

47. Cal.—^SCcCaleb v. Dreyfus, 103 
P. 924. 166 Cal. 204. 

48i Ill.—^Pierson v. People, 68 N.B. 

883. 204 Ul. 456. 

44 CJ. p 293 note 67. 

49. Iowa.—Miller v. Glenwood, 176 
N.W. 873, 188 Iowa 614. 

sa Idaho.—-Williams v. Caldwell, 
114 P. 519,19 Idaho 614. 

51. Amendment of record 
Board of local improvements may 
direct clerk to amend records, even 
though approved, to speak truth.— 
Village of Crotty v. Domm, 170 N.BL 
808. 888 Ill. 228. 

Duty of city dlezk 
City clerk has duty to record In 
some permanent book ordinances and 
resolutions relating to local Im¬ 
provements.—Chenault v. City of 

68 C.J.S.-50 


Russellville. 169 So. 706, £33 Ala. 
60. 

Beqnixameat of Torrens Aot as to 
filing notice of a resolution for a 
street improvement within a cer^ 
tain time after the passage of the 
ordinance Is not mandatory.—Hut- 
ledge v. Eureka, 234 P. 83, 195 Cal. 
404. 

Record and filing of ordinances and 
resolutions generally see supra 5 
426. 

62. Ala.—^Nashville, C. & St. L. Ry. 
Co. V. Town of Boa^ 147 So. 195, 
226 Ala. 441. 

44 C.J. p 293 note 72. 

Pace of record 

In order to show Jurisdiction of res 
in local Improvement proceeding, 
adoption of Improvement ordinance 
in substantial compliance with stat¬ 
ute, and with constitution limiting 
assessment to special benefits to 
abutting property, must appear on 
face of record of proceedings of mu¬ 
nicipal board.—Nashville, C. & St. L. 
Ry. Co. V. Town of Boclz, supra. 

53. Mass.—Cohen v. Price, 178 N.K 
690, 273 Mass. 803. 

44 C.J. p 293 note 73. 

Bequlremcxct of general statute 
that order, plan and estimate be 
recorded had no application to pro¬ 
ceedings by city under special act 
for construction of sewer.—Cohen v. 
Price, supra. 

54. Xy.—Chesapeake ft O. Ry. Co. v. 
City of Olive Hill. 21 S.W.2d 127, 
231 Ky. 65. 


55. Ind.—Dyer v. Woods, 76 N.R 
624. 166 Ind. 44. 

68. Mo.—City of New Franklin ex 
rel. Lynch-McDonald Const. Co. v. 
Edwards, App., 23 S.W.2d 235. 

44 C.J. p 298 note 75. 

57. Ark.—^Malvern v. Cooper, 156 S. 
W. 845, 108 Ark. 24. 

44 C.J. p 294 note 76. 

58. m.—City of Chicago v. Galt, 
169 N.E. 731, 337 IlL 547, certiorari 
denied Gta.lt v. City of Chicago, 50 
S.Ct. 466, 281 U.S. 767, 74 L.Ed. 
1174. 

Bidexlng 

Under a statute which provides 
that the common council of cities of 
third class shall cause a Journal of 
Its proceedings to he kept, the Jour¬ 
nal of the clerk is Intended merely 
as an index that will fairly show 
what the council did, rather than to 
give a complete report of its pro¬ 
ceedings, and a notation therein of 
the passage of an ordinance for a 
street Improvement, which described 
with certainty the location of the 
Improvement, Is a sufficient entry as 
against an objection that the ordi¬ 
nance was void because not entered 
by the clerk of the council In the 
Journal.—^Meacham Contracting Co. 
V. Klelderer, 142 S.W. 720, 146 
441. 

59- Tex.—Oorpns Juris quoted las 
West Texas Const. Co. v. Doss, Civ. 
App., 69 S.W.2d 866, 869. 

-V^.Va.—Avis V. Allen, 89 S.E. 188, S3 
W-Va. 789. 
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the time when the ordinance or resolution must be 
spread on the records, it is sufficient if this is done 
within a reasonable time after the passage of the 
ordinance or resolution.®^ 

Effect of filing. It has been held that an improve¬ 
ment ordinance is in force from the date when it is 
filed for record, and not merely from the date 
when the recording thereof may be completed.®^ 

§ 1123. Amendment of Ordinance or Reso¬ 
lution 

A defective order, ordinance, or record of improvement 
proceed ngs, may be amended as long as there are no in¬ 
tervening rights which will be affected thereby. 

A defective order, ordinance, or record of im¬ 
provement proceedings may be amended as long 
as there are no intervening rights which will be 
affected thereby ;®2 but this cannot be done where 
it will substantially affect the rights of a person, 
acquired in reliance on the execution of the order 
as originally enacted.®® WTiere, after adoption, 
certain nugatory portions in the ordinance are 
erased, the ordinance is not invalidated.®^ Where 
an estimate of cost is required, an ordinance cannot 
be amended so as to increase the extent of an im¬ 
provement unless a further estimate is had;®® and 
after the completion of an improvement the method 
of assessment may not be changed.®® Several spe¬ 
cial ordinances, based on petitions, for grading 
-parts of a street may be superseded by one general 
ordinance ;®^ and the passage of an amendment de¬ 


creasing the extent of an improvement will not of 
itself abrogate a contract for the improvement as 
originally ordered.®® An amendment extending the 
length of a street to be paved is not to be regarded 
as changing the original purpose of the ordinance as 
within a statutory prohibition.®® Where the coun¬ 
cil has amended an ordinance as submitted by a 
board of local improvements, such board may adopt 
it as amended and recommend its passage without 
the preparation of a new ordinance.^® 

The repeal of a portion of an ordinance amounts 
in effect to an amendment of the ordinance, the 
unrepealed portion of the ordinance remaining un¬ 
affected thereb}’.^! 

§ 1124. Repeal of Ordinance or Resolution 

An ordinance or resolution for municipal improvements 
Is open to repeal if vested rights are not Impaired thereby. 

In accordance with the general rules relating to 
the abandonment of proceedings for an improve¬ 
ment, discussed infra § 1125, it is generally compe¬ 
tent for the municipal governing body to repeal the 
ordinance or resolution ordering the improvement,^® 
and this it may do either in express terms'^® or by 
clear implication;^^ but in the absence of express 
repeal or clear implication the courts will refuse 
to hold that an improvement ordinance has been re¬ 
pealed.^® An improvement ordinance or resolu¬ 
tion may not be rescinded in such manner as to 
impair rights which have vested thereunder.^® 


.SOl Iowa.—^Hardwick v. Independ¬ 
ence. 114 N.W. 14. 136 Iowa 431. 

44 C.J. p 294 note 77. 

.61. Ill.—Village of Grotty v. Domm, 
170 N.E. 303. 838 Ill. 228. 

82. Mo.—Cozptia Jtizlfl piloted la 
City of St. Louis V. Senter Com¬ 
mission Co., 84 S.W.2d 133, 141, 336 
Mo. 1209. 

44 C.J. p 294 note 79. 

• Ciorreetloa oa apportlouaeat 

Ordinance for street construction, 
if not permitting discrimination in 
assessment against wide street as 
compared to narrow street, could be 
corrected by council In making ap¬ 
portionment.—Chesapeake & O. Ry. 
Co. ▼. City of Olive Hill, 21 S.W.2d 
127, 281 Ey. 66. 

-X^afeets of form 

An ordinance authorizing a public 
Improvement may be amended to 
cure defects of form.—Stumpe v. 
-City of Washington, MoJLpp., 54 S. 
W.2d 731. 

.S8. N.T.—Matter of Nagy St., 164 
N.Y.S. 587, 99 Misc. 814. 

«Ohlo.—Dick V. Toledo, 11 Ohio Clr. 

Gt. 349, 6 Ohio Cir.Deo. 157. 

.44 CJT. p 294 note 80. 


64i Ky.—^Eevll v. Nuckols, 250 S.W. 
84. 198 Ey. 798. 

85. Mo.—Klneely v. Gay, 7 Mo.App. 
208. 

Tex-—^Parls v. Brenneman, 126 S.W. 

68. 69 Tex.Civ.App. 464. 

6^ Ohio.—^Dlck V. Toledo. 11 Ohio 
Clr.Ct. 349, 5 Ohio Cir.Dec. 167. 

87. N.J.—Ogden v. Hudson, 29 N.J. 
Law 104, reversed on other 
grounds 29 N.J.Law 475. 

68m N.T.—Ottendorfer v. Fortunato, 

4 N.Y.S. 629, 56 N.Y.Super. 496— 
Bigler V. New York, 5 Abb-N.Cas. 
61. 

89. Pa.—Merrlfield v. Scranton City, 

5 Pa.Co. 388. 

70. Mo.—^Bamhrich v. Campbell, 87 
MoAlPP. 460. 

71. Mo.—Cozpiui JHzls gnotod ia. 
City of St. Louis v. Senter Com¬ 
mission Co., 84 S.W.2d 133, 141, 336 
Mo. 1209. 

44 C.J. P 294 note 88. 

78. Pa—^Mierzwa v. Borough of 
Munhall, Com.Pl., 94 Plttsb.Leg.J. 
808. 

43 aj. p 564 note 1 [b]. 
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73. Ky —City of Louisa v. Bromley. 

65 S.W.2d 976. 251 Ky. 723. 

N.C.—^Lucas V. Belhaven, 95 S.B. 41, 
176 N.C. 124. 

44 C.J. p 296 note 15. 

78i S.D.—Olson v. Watertown, 196 
N.W. 446, 46 S.D. 582. 

44 C.J. p 296 note 16—48 G.J. p 665 
note 20 [a] (5). 

75- Ky.—City of Elizabethtown v. 
Purcell, 293 S.W. 1096, 219 Ey. 
554. 

Md.—Smyrk v. Sharp, 33 A. 411, 82 
Md. 97. 

Mo.—City of St. Louis v. Senter 
Commission Co., 84 S.W.2d 133, 
336 Mo. 1209. 

Pa—^Borough of Hawthorn v. Smith, 
180 A. 28. 119 PaSuper. 27. 

44 CJ. p 297 note 17. 

78. Ind.—^Michigan City v. Bross- 
man. 11 N.E.2d 538. 106 Ind.App. 
259. 

N.J.—^First Nat. Bank v. Mayor and 
Council of Borough of Englewood 
Cliffs. 10 A.2d 290, 128 N.J.Law 
690. 

44 C.J. p 297 note 18. 

Bights of engineer 
A resolution of city commission 
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Under charter provisions requiring a city to de¬ 
termine its policy and adopt its plan for street im¬ 
provement by general ordinance, where such a gen¬ 
eral ordinance has been enacted it may be repealed 
only by a general ordinance.^^ If an ordinance 
to abandon proceedings for opening a street pro¬ 
vides that it shall not apply to an 3 - part of the pro¬ 
posed street of which possession has been taken, the 
original ordinance will remain in full force as far 
as such parts of the street are concerned;^® and 
an ordinance for paving a street and its intersec¬ 
tions may be repealed as far as it relates to inter¬ 
sections, without affecting the rest of the ordi- 
nanceJS Where an ordinance purporting to re¬ 
peal an order for an improvement is invalid, and 
no further effort is made to abandon proceedings, 
the original order stands unimpaired.^® In rescind¬ 
ing an ordinance the same formalities must be ob¬ 
served as in the passage of it.®^ 

§ 1125. Discontinuance or Abandonment of 
Proceedings 

Proceedings for an Improvement are open to abandon¬ 
ment or discontinuance at any stage unless the rights of 
others have Intervened. 

While proceedings for the making of a public 


improvement ma}' generally be discontinued or aban¬ 
doned at any stage,S2 this cannot be done where a 
person in reliance on the action of the municipal 
authorities has acquired^* or surrendered®'* a valua¬ 
ble right unless the authorities make provision to 
compensate such person for his loss;®® and the mu¬ 
nicipal council cannot authorize the abandonment 
of an improvement which was ordered hy the state 
legislature.®® It has been held that proceedings 
ma\- not be discontinued after appointment of an 
officer to ascertain damages,®^ after confirmation 
of the estimate and assessment,®® or after bids have 
been made.®® On a motion for leave to discon¬ 
tinue street opening proceedings, affidavits show¬ 
ing the impolicy and injustice of granting the mo¬ 
tion have been held inadmissible.®® Where the city 
council has directed an attorney to ask leave for the 
city to withdraw from the condemnation proceed¬ 
ings, the city is not bound by such direction until 
the application has been granted by the court.®^ 
A provision in an ordinance for dismissal of pro¬ 
ceedings if the benefits assessed against the city 
shall exceed a certain sum cannot be nullified by 
the city attorney by virtue of his power to control 
litigation of the city.®® 

The intention of the municipal authorities to 


for construction of se’wer and em¬ 
ployment of engineer could not be 
rescinded so as to destroy vested 
right of engineer, who had entered 
into a contract with city, to serve 
under contract and recover com¬ 
pensation provided for thereby.^ 
Michigan City v. Brossman, 11 N.E. 
2d 588, 106 Ind.App. 259. 

77. Ky.—John L. Humbard Const. 
Co. V. City of Middlesboro, 86 S.W. 
2d 88, 237 Ky. 652. 

Bapeal not shown 

General ordinance providing that 
entire cost of street improvement 
should be paid by abutting property 
owners 'was not impliedly repealed 
by ordinances ordering only five 
blocks constructed under plan where¬ 
by city paid cost of improving inter¬ 
sections.—John L. Humbard Const. 
Co. V. City of Middlesboro, supra. 

78. Ill.—^Pardrldge v. Hyde Park, 
28 N.B. 845, 181 Ill. 637—Hyde 
Park V. Corwith, 12 N.E. 238, 122 
Ill. 441. 

78i HL—Noonan ▼. People, 55 N.E. 
679, 183 Ill. 52. 

80. Kan.—^Belleville v. Hallowell, 21 
P. 105, 41 Kan. 192. 

81. N.Y.—Schafhaus v. New York, 
61 N.Y.S. 114, 28 App.Div. 475. af¬ 
firmed 54 N.E. 1094, 159 N.Y. 557. 

88. Ohio.—City of Wapakoneta v. 
Helpllng, 19 NJB.2d 778, 185 Ohio 
St. 98. 


Pa.—Mierswa v. Borough of Mun- 
hall, Com.Pl., 94 Pittsb Leg.J. 308. 
Wash.—Clise v. City of Seattle, 280 
P. 80. 163 Wash. 661. 

44 C.J. p 295 note 89. 

Repeal of ordinance or resolution see 
supra 5 1124. 

Before constmotioii 
City council had right to abandon 
street improvement before construc¬ 
tion of any part thereof, subject to 
statutory liability for incidental 
expenses.—^Brooks v. City of Gilroy, 
29 P.2d 212, 219 Cal. 766. 

No estoppel sho'wa 
An ordinance enacted by the city 
council authorizing erection of a city 
light and power plant to be paid for 
out of future earnings of such plant 
as provided by statute did not create 
an Implied obligation on part of city 
to construct the plant so as to estop 
city to deny general liability for 
preliminary engineering services 
after city disabled Itself to proceed 
by withdrawing its application for a 
federal loan.—^Bums & McDonnell 
Engineering Co. v. Iowa City, 282 N. 
W. 708, 225 Iowa 1241. 

Power to abaadoa rests in the mu¬ 
nicipal body as such and not in its 
members as individuals.—Furst v. 
PliGenix-Tempe Stone Co., 17 P.2d 
813, 41 Ariz. 270. 

83. La.—^In re Roffignac St, 4 Rob. 
867. 

N.Y.—In re Canal St, 11 Wend. 154. | 
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mf ozmal talk 

Ordinance authorizing paving was 
not vitiated by fraud, although city 
council early in evening on which 
ordinance was passed had indicated 
informally its abandonment of ordi¬ 
nance, since such informal talk gave 
no objecting property owner vested 
right on which he could rely.—River- 
view State Bank v. Courtney, 74 S.W. 
2d 81, 229 Mo.App. 111. 

84. Ohio.—Strader v. Cincinnati, 1 
Handy 446, 12 Ohie Dec. (Reprint) 
229. 

44 C.J. p 295 note 91. 

85. N.Y.—^In re Corona Ava, 154 
N.Y.S. 277. 

44 C.J. p 295 note 92. 

83. N.Y.—^People v. Brooklyn, 22 
Barb. 404. 

87. Fa.—^In re Hamilton Ava Ex¬ 
tension. 22 Pa.Di8t 581. 

98. N.Y.—In re Canal St, 11 Wend. 
.154. 

44 C.J. p 296 note 95. 

89. Mo.—^McCormick v. Moora 114 
S.W. 40, 134 Mo.App. 669. 

SO. N.Y.—^In re Anthony St, 20 
Wend. 618, 32 Am.D. 608. 

91. N.J.—Brady v. Atlantic City. 82 
A. 271, 58 N.J.Eq. 440. 

98. Colo.—^Fifteenth St Inv. Co. v. 
Denver, 147 P. 677, 69 Cola 189. 
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abandon proceedings for the making of a public im¬ 
provement may be implied,®* as well as express;®* 
but such an intention will not be inferred unless 
the facts are not reasonably consonant ivith any 
other theory.®® An ordinance directing abutting 
owners to make improvements is not abrogated bj’ 
declarations of individual members of a commit¬ 
tee that the improvement need not be made.^® 

Operation and effect WTiere improvement pro¬ 
ceedings have been discontinued,®^ or where a city 
has lost immediate jurisdiction by reason of the 
filing of a valid protest or remonstrance®® or for 
some other reason,®® further action toward making 
the improvement cannot be taken without the tak¬ 
ing de novo of all the steps essential to conferring 
jurisdiction on the municipal authorities to make 
the improvement.! It has been held that the effect 


of a proceeding to compel abandonment of contem¬ 
plated improvements is to toll a statute limiting 
the time within which proceedings for such im¬ 
provement must be begun.® 

§ 1126. Change of Plan 

A substantial change of plan of a municipal Improve¬ 
ment requires the institution of new proceedings and the 
enactment of a new ordinance of authorization. 

A slight change in the character of the munici¬ 
pal improvement authorized may be made at any 
time during the proceedings and prior to the ex¬ 
ecution of the improvement plan,® and will not viti¬ 
ate the proceedings;* but a substantial alteration, 
such as one materially increasing the cost of the 
improvement, amounts to an abandonment of the 


98. m.—village of Crotty v. Domxn. 

170 X.R SOS, 338 Ill. 228. 

Kan.—Coxpnji Jnzls qnotad In State 
V. City of Topeka, 41 P.2d 260, 261, 
141 Kan. 309. 

3Io.—^Barber Asplialt Pav. Co. v. 
Kansas City Hj-draulic Press Brick 
Co., 136 S.W. 749, 170 Mo.App. 503. 
44 C.J. P 295 XK>te 3. 

Abandonment of proceedings by 
change of plan see Infra S 1126. 
JLbandoniiiaiit of part 

Separate ordinances for widening 
and improving roadway of street 
must be considered together and 
abandonment of proposed Improve¬ 
ment of widened roadway would 
leave the matter of widening street 
as though no improvement ordinance 
had ever been adopted.—^Woodruff v. 
City of Chicago, 69 X.E.2d 287, 394 
111. 542. 

TThdn* ddlay 

(1) An abandonment of the pro¬ 
ceedings may be implied from undue 
dela}^ 

Ill.—^Woodruff V. City of Chicago, su¬ 
pra. 

K.J.—^Van Anglen v. Bayonne, 29 A. 

168, 56 X.J.Law 463. 

44 C J. p 295 note 3 [c]. 

(3) Where city ordinance authoriz¬ 
ing public improvements specified no 
time limit, failure to proceed there¬ 
under within a reasonable time de¬ 
prived city of power to proceed under 
the ordinance.—^Bremerton Municipal 
League v. City of Bremerton, 124 P- 
2d 798. 13 Wash.2d 238. 

(3> A statute authorizing city au¬ 
thorities to proceed “forthwith" to 
purchase or construct contemplated 
public utility on approval of ordi¬ 
nance proposing such improvement 
used the quoted word to imply re¬ 
quirement that action under the ordi¬ 
nance be taken with reasonable 
promptness, if not immediately, in 
order that vote on the ordinance may 
reflect the desires of the people to 


be affected by the project under con¬ 
ditions then existing.—^Bremerton 
Municipal Leagrue v. City of Bremer¬ 
ton, supra. 

(4) Where more than eleven years 
elapsed before any steps were taken 
to carry out ordinance authorizing 
issuance of bonds to purchase elec¬ 
tric light plant then serving the city 
or to construct a duplicate plant, and 
in the meantime city had so changed 
as to area, jiopulatlon, and demand 
for electrical energy that authorized 
bond issue would be insufficient to 
purchase then existing plant and 
probably insufficient to construct a 
duplicate system, ordinance had been 
rendered void through lapse of an 
unreasonable time suid chemged cir^ 
cumstances.—Bremerton Municipal 
League v. City of Bremerton, supra. 

94. Kan.—Corpus Jlizls quoted in 
State V. City of Topeka, 41 P.2d 
266, 261, 141 Kan. 309. 

44 C.J. p 295 note 4. 

Street closlBg ozdinaaoes, adopted 
after adoption of street opening ordi¬ 
nance, which closing ordinances con¬ 
templated disposal of property ob¬ 
tained by city and erection of build¬ 
ings thereon, evidenced an intention 
by city to abandon widening of 
street.—^Mayor and City Council of 
Baltimore v. Hettleznan, 87 A.2d 335, 
183 Md. 204. 

95. Kan.—Corpus Juris qnstad In 
State V. City of Topeka, 41 P.2d 
260, 261, 141 Kan. 809. 

44 C.J. p 295 note 5. 

Sdlay 

(1) Mere delay does not neces¬ 
sarily show an abandonment of Im¬ 
provement proceedings. 

Ill.—Groodman v. City of Chicago, 83 
K.B.2d 23, 836 BLApp. 126. 

Me.—Corpus Juris cited in Missouri 
Electric Power Co. v. Smith, 155 S. 
W.2d 113. 120, 848 Mo. 788. 

44 C-J- p 295 note 5 [cl. 
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(2) Street Improvement was not 
abandoned by mere delay in passing 
ordinance directing doing of work 
following valid resolntlon, where 
work was completed.—Doemker v. 
City of Richmond Heights, 18 S.W.2d 
394, 322 Mo. 1024, followed In Lelly 
v. City of Richmond Heights, 18 & 
W.2d 401. 

(8) The word “forthwith,** as used 
in statute, means that council should 
proceed with paving as expeditiously 
as is reasonably prudent and conven¬ 
ient: and council's failure to pro¬ 
ceed with paving for period of years 
does not repeal ordinance creating 
district or destroy right subsequently 
to proceed.—^Hiddleson v. City of 
Grand Island. 212 NJW. 619, 115 Neb. 
287. 

98. Pa.—Chester v. Eyre, 87 A- 837, 
181 Fa. 642. 

97. HL—^Bass v. Chicago, 62 N.E. 

918, 195 Ill. 109. 

44 aj. p 296 note 7. 

98: Cal.—Pacific Pav. Co. ▼. Sulli¬ 
van BsL Co.. 70 P. 86, 187 Cal. 261. 
44 C.J. p 296 note 8. 

99. Ill.—Kankakee ▼. Small, 147 N. 
E. 404, 817 Ill. 55. 

Mo.—St. Louis V. Beil Place Realty 
Co., 168 S.W. 721, 259 Mo. 126. 

44 C.J. p 296 note 9. 

1- CaL—Stege v. Richmond, 228 P- 
461, 194 CaL 805. 

44 C.J. p 296 note II. 

6- Pa.—Appeal of Bender, 163 A. 47, 
106 Pa.Super. 376. 

& Mo.—Obrpus jnzls quoted in City 
of St. Louis V. Senter Commission 
Co., 84 S.W.2d 183. 141. 836 Mo. 
1209. 

44 CJ. p 297 note 24. 

4. Ohio.—Johnson w. Vlllaga of New 
Concord, 176 N.XL 689, 89 Ohio Appi 

8 . 
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proceedings,5 vitiating the original proceedings,^ 
and may not lawfully be made without the institution 
of new proceedings^ and the enactment of a new* 
ordinance or resolution ordering the improvement.® 

Benefit or harm to property o^usner. It has been 
held that a change beneficial to a property owner 
affords him no cause of complaint,® but that no de¬ 
parture from plans and specifications substantially 
harming property owners should be permitted.^® 

Ajter approval by electors. Where the voters of 
a municipality have approved and authorized a 
certain plan of improvement at an election held to 
secure their authorization, the municipality is not 
at liberty to abandon part of the authorized pro¬ 
ject and proceed with the remainder.il 

§ 1127. Commissioners, OfiBcers, or Commit¬ 
tees to Direct Improvement 

Where a statute so provides, a commission may be ap¬ 
pointed to manage a municipal utility plant. 

Under some statutes provision is made for the 
appointment of a commission to manage a municipal 
utility plant acquired under such statutes,!® but the 
failure of the municipal corporation to appoint such 


a commission does not prevent its exercise of the 
power vested in it by such statutes^* or in\'alidate 
the bonds issued in connection with such utility 
plant.i^ 

§ 1128. Defects and Objections 

Objections to municipal Improvement proceedings 
should be timely, specific, and supported by proof. Such 
proceedings will be invalidated by substantial errors but 
not by minor Irregularities. 

Objections to municipal improvement proceedings 
should be timelyi® and supported by proof.i® Ordi¬ 
narily an objection should specify the particular de¬ 
fect of which complaint is made.i^ but a general 
objection may be sufficient where the municipality 
fails to require the objections to be definitely stat- 
ed.i® The courts should be liberal in passing on 
the validity of proceedings for street improve¬ 
ments,!® but the fact that some of the objectors 
were not injured by defects in the proceedings will 
not ser\'e to validate them.®® 

Where defects are substantial in character they 
will usually invalidate the improvement proceed¬ 
ings.®! but mere irregularities of a relatively minor 
character will not have this effect,®® nor will a 


5. Mo.—Cozpiui Jnzli gnotad la. City 
of St. Iiouls V. Senter Commission 
Go., 84 S.W.2d 183, 141, 836 Mo. 
1209. 

44 C.J. p 297 note 26. 

Discontinuance or abandonment of 
proceedings generally see supra S 
1125. 

e. Ohio.—Johnson v. Village of New 
Concord. 17i6 N.E. 689, 89 Ohio App. 
9. 

Acts or omissions affecting assess¬ 
ments and liabilities see InAra §S 
1377-1889. 

7. Mo.—Corpus glirlB quoted la. City 
of St. Louis V. Senter Commission 
Co., 84 6.W.2d 188, 141, 836 Mo. 
1209. 

44 C.J. p 297 note 26. 

«- Kan.—City of Argentine v. Sim¬ 
mons, 87 P. 14, 53 Kan. 491. 

44 C.J. p 297 note 29. 

S. Ohio.—Johnson v. Village of Xew 
Concord, 176 N.E. 689, 89 Ohio App. 
9. 

10 . Ohio.—Johnson v. Village of 
New Concord, supra. 

11- Wash.—George v. City of Ana- 
cortes, 265 P. 477, 147 Wash. 242. 

IS- Ky.—Eagle v- City of Corbin, 
122 S.W.2d 798, 275 Ky. 898. 

Xlie latent of the statute was to 
•obtain a nonpolitical and business 
management of the plant In order to 
protect the bondholders and the In¬ 
habitants as weU.—Eagle y. City of 
Coihln, supra. , 


13. Ky.—^Eagle y. City of Corbin, 
supra. 

14. Ky.—Eagle v. City of Corbin, su¬ 
pra. 

15. Ill.-^ity of Belleville v. Miller, 
171 N.E. 585, 339 Ill. 360. 

Ky.—Chesapeake & O. Ry. Co. v. City 
of Olive Hill. 21 S.W.2d 127, 231 
Ky. 65—^Fehler y. Gk>snell, 35 S.W. 
1125, 99 Ky. 380. 

N’.J.—^Manufacturers’ Land & Im¬ 
provement Co. V. City of Camden, 
73 A. 77. 78 N.J.Law 247, amrrned 
79 A. 286, 81 N.J.Law 413—Young¬ 
ster V. City of Patterson. 40 N.J. 
Law 244. 

44 C.J- p 302 note 95. 

Waiver or estoppel see infra 6 1134. 
Appolatment of oonunlssionsrs 
After completion of the work by 
commissioners appointed to make a 
public improvement and assessment 
therefor, it is too late to interpose 
objections with respect to the men- 
ner of appointing them.—Sklnle v. 
Inhabitants of Clinton Tp., 89 N.J. 
Law 656. 

Befosal to reopen court hearing 
on Improvement ordinance seven 
months after ordinance was made 
public was not abuse of discretion 
under evidence not showing due dili¬ 
gence.—City of Belleville y. Miller. 
171 N.E. 636, 889 IlL 860. 

Id. N.T.—^People y. Board of Con¬ 
tract & Apportionment of City of 
Albany, 56 N.Y.S. 334, 39 App.Dlv. 

so. 


Pa.—^In re Duncan’s Estate, Orph., 86 
Pittsb.Leg.J. 587, affirmed 199 A. 
208, 330 Fa. 241. 

17- Ill.—City of Decatur y. Barteau, 
103 N.E. 601. 260 IlL 612. 

Pailuxe to specify ground of inYiJldL 
ty 

An objection that the estimate of 
cost Is void Is insufficient to raise a 
question of variance between the Im¬ 
provement provided for in the ordi¬ 
nance and the engineer's estimate of 
cost.—Chicago Terminal Transfer R. 
Co. V. City of Chicago, 53 N.E. 361. 
178 IlL 429. 

18. Ill.—^Davidson v. City of Chica¬ 
go, 53 NJS. 3'67, 178 Ill. 582. 

Sefbots in notlos of Intention 

Objections that the notice of In¬ 
tention was defective because not 
given for the required length of time 
and failing to state the kind of ma¬ 
terial to be used In constructing the 
improvement related to the regular¬ 
ity, and not to the validity, of the 
proceedings.—Owens v. City of Marl¬ 
on, 103 N.W. 381, 127 Iowa 469. 

19. Mo.—^Barber Asphalt Paving Co. 
V. Kansas City Hydraulic Press 
Brick Co.. 156 S.W. 749. 170 MoJLpp. 
603. 

20ii III.—City of Chicago Heights v. 
Angus. 108 N.E. 758, 267 IlL 628. 

8 L Ill.—Clarke v. City of Chicago, 
57 N.E. 15, 185 IlL 354. 

28. IlL—People V. City of Paris, 44 
N.E.2d 154, 880 Ill. 503. 
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violation of statutory provisions which are construed 
as directory but not mandatory.^s The fact that 
a commercial or civic organization may interest it¬ 
self in advocating a public improvement will not 
affect the legality of any action of public officials 
influenced thereby-^ unless such influence is ex¬ 
erted in an improper way and under circumstances 
amounting to improper control of the acts of pub¬ 
lic ofi5cials.25 Jurisdiction of improvement pro¬ 
ceedings once acquired by municipal authorities is 
not lost by subsequent irregularities-® or defeated by 
later errors for which there is a remedy by appeal. 

§ 1129. Curing Defects and Irregularities 

a. In general 

b. By statute 

c. By ordinance 

a. In General 

A Jurisdictional defect in the proceedings for a munic¬ 
ipal improvement cannot be cured by subsequent action in 
respect of matters wherein such defect is not Involved. 

While in a proper case defects and irregularities 
may be cured by statute or by ordinance, as dis¬ 
cussed infra subdivisions b and c of this section, 
or by amendment, supra § 1123, or the right to ob- 
j'ect thereto may be lost by waiver or estoppel, dis¬ 
cussed infra § 1134, a jurisdictional defect in the 
proceedings cannot be cured by subsequent action 
with relation to matters in whidi such defect is not 
necessarily a question involvecL^S 


b. By Statute 

Validating statutes may operate to cure unsubstantial 
defects in respect of essential proceedings for municipal 
improvements, or substantial defects In respect of non- 
essential matters; but such a statute cannot cure a de¬ 
fect which Is such as to deprive the municipal authorities 
of jurisdiction to make the improvement. 

Since, as discussed in Constitutional Law § 432, 
the legislature may validate a local improvement 
made by a municipal corporation without authority, 
a curative statute may operate retroactively to cure 
an unsubstantial defect in an essential part of the 
proceedings^® or a substantial defect in a nonessen¬ 
tial part of the proceedingsand it has been held 
that, where the legislature might have originally 
refused property o\'VTiers a certain right in respect 
of improvement, a subsequent statute may operate 
to cure a proceeding for such a public improvement, 
defective because the property owners were de¬ 
prived of that right conferred on them by law.®i 
Such statutes, however, cannot operate to cure a 
substantial defect in an essential part of the pro¬ 
ceedings, that is to say, a defect which is such as 
to deprive the municipal authorities of jurisdiction 
to make the improvement.*® An amendment to a 
charter providing that all ordinances theretofore 
made should remain in force will not validate an 
ordinance which is void because unauthorized.®* 
Where the power conferred by a curative statute 
is to be exercised in the future, there must be af¬ 
firmative action by the council to make it effec- 
tive.S4 Under a statute providing that no special 
tax for the construction of a sidewalk shall be held 


N. J.—^De Marmon v. Borough of Ros¬ 
elle. 132 A. 656, 8 X.J.Uisc. 904. 

N.T.—Glezen v. Town Bd. of Rich- 
ford. 81 X.Y.S.2d 236, 192 Misc. 658. 

Ohio.—^Blair v. Cary, 24 Ohio Cir. 
Ct. 560. 

44 C.J. p 288 note 81. 

83. Ky.—^Walt v. Southern Oil & 
Tap Co.. 273 S.W. 473, 209 Ky. 682. 

K.T.—City of Kingston v. Terry, 53 
K.Y.S. 652, 24 Misc. 616. 

84. W.Va.—Sessler v. Partlow, 27 
S.E.2d 829. 126 W.Va. 232. 

25. W.Va.—Sessler v. Partlow. su¬ 
pra. 

85. Tex.—^Payne v. City of Perryton, 
C1V.APP., 48 S.W.2d 497. 

Utah.—Acord v. Salt Lake City. 275 
P. 1103, 73 Utah 642. 

87. Iowa.—^Koonts v. City of Center- 
vlUe, 143 N.W. 490. 161 Iowa 627. 

88, N.Y.—^People v. Brooklyn, 85 N. 
Y.S. 91. 89 Hun 241. 

44 OJ. p 298 note 34. 

89L N.J.—Sherman v. City of Long 
Branch, 153 A. 109. 9 N.J.1C1SC. 75. 


affirmed 158 A. 544. 108 N.J.Law 
548. and followed m Yankowskl v. 
City of East Orange, 153 A. 911. 9 
X.J.M1SC. 312. 

44 aJ. p 298 note 88. 

sa Ky.—^Walt v. Southern Oil, etc.. 

Co., 273 S.W. 473, 209 Ky. 682. 

Wyo.—Bass v. Casper, 205 P. 1008, 
208 P. 439, 28 Wyo. 387. 

44 C.J. p 298 note 39. 

31. Kan—^Haggart v. Kansas City, 
94 P. 789. 77 Kan. 798. 

44 C.J. p 298 note 40. 

Bight to protest 

Defects in ordinances for construc¬ 
tion of sidewalks, curbs, and gutters, 
failing to give property owners op¬ 
portunity to protest against con¬ 
struction or to construct Improve¬ 
ments themselves, as required by 
statute, were cured by validating act. 
there being no constitutional require¬ 
ment that property owners he ac¬ 
corded such rights.—Barron v. City 
of McComb. 141 So. 7^6, 163 Miss. 
337. 

Pxooadnnl pzovlsioiui 

Legislature has authority to vail- 
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date proceedings for local Improve¬ 
ments by subsequent legislation 
which makes immaterial failure to 
comply with procedural provisions 
which could have been dispensed with 
In the first Instance.—County Securi¬ 
ties V. Palmer, 8 I7.Y.S.2d 882, af¬ 
firmed 7 N.Y.S.2d 491, 265 App.Div. 
791. affirmed 21 N.E.2d 214. 280 N. 
Y. 723. 

88. Ohio.—Welker v. Potter, 18 Ohio 
St. 85. 

44 C.J. p 298 note 41. 

Uhoonstitntlonal ozdlnaaioe 
Statutes dealing with validation of 
municipal Improvements, assess¬ 
ments, claims, and Hens had no ap¬ 
plication to borough's street Improve¬ 
ment ordinance, which was sought to 
be validated, where the ordinance was 
unconstitutional.—^Borough of 

Weatherly v. Warner. 25 A.2d 831, 
148 Pa.Super. 667. 

33. Minn.—^Red Wing v. Chicago, 
etc., R. Co., 75 N.W. 228, 72 Minn. 
240, 71 Am.S.R. 482. 

34L Pa.—Charleroi Borough v. Bail¬ 
ey, 64 Pa-Super. 881. 
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void because levied for work done under a prior 
ordinance, if done in good faith, the removal of a 
defective sidewalk after objections to the special 
tax levied for its construction were sustained is not 
evidence of a want of good faith in the construction 
of a new walk built to replace it.^^ 

c. By Ordinance 

A mere Irregularity In the preliminary proceedings or 
order for a municipal Improvement may be cured by a sub¬ 
sequent ordinance remedying the defect, but proceedings 
•or orders which are absolutely void cannot be thus val¬ 
idated. 

A mere irregularity in the preliminary' proceed¬ 
ings or order for an improvement may be cured by 
a subsequent ordinance remedying the defect 
but proceedings or orders which are absolutely void 
•cannot be thus validatecL®^ WTiere an action is 
tinauthorized because not based on an ordinance, it 
cannot be ratified except by the passage of an or¬ 
dinance.® 8 An improvement which has been au¬ 
thorized by a valid ordinance, but not yet construct¬ 
ed, cannot be regarded as an existing improvement 
for the purpose of validating an ordinance, the 
right to enact which is dependent on such an exist¬ 
ence.®* A general ordinance may supersede sev¬ 
eral special ordinances, based on petitions, for grad¬ 
ing parts of a street.^® 

The supplemental or curative ordinance need not 
necessarily be as full in details as the original ordi- 
nance.^1 

§ 1130. Questioning Validity of Proceedings 

Particular matters with respect to questioning the 


validity of proceedings for municipal improvements 
are discussed in detail in the sections immediately 
following. 

Examine Pocket Parts for later cases. 

§ 1131. -Methods 

a. In general 

b. Appeal 

c. Certiorari 

a. In General 

Generally speaking, an attack on a proceeding for 
municipal improvements should be made in the manner 
provided by law. 

An attack on the validity of a proceeding for mu¬ 
nicipal improvements should be made in the man¬ 
ner provided by law,42 as by appeal or certiorari, as 
discussed infra subdivisions b and c of this section, 
or by injunction, as considered infra §§ 1137-1138. 

b. Appeal 

The right of an appeal from an order for an Improve¬ 
ment by the municipal body authorized to make it exists 
only where a statute so provides. 

In accordance with the general rules as to deci¬ 
sions revie^\'able by appeal, as discussed in Appeal 
and Error §§ 46-49, the right of an appeal from an 
order for an improvement by the common council 
or other municipal body authorized to make it ex¬ 
ists only under statutory provision to that effect.'*® 
Where an appeal is permissible, general statutes re¬ 
lating to appeals or special statutes relating to such 
appeals, as the case may be, govern the procedure 
on appeal.** Thus an appeal must be taken within 


35. IlL—People v. Cherry, 104 N.E. 
209. 262 Ill. 110. 

SB. X.Y.—Glezen v. Town Bd. of 
Rlchford, 81 N.Y.S.2d 236, 192 Mlsa 
658. 

44 G.J. p 298 note 47. 

ICypoffrapliloel error 

Resolution of city providing for 
etreet Improvement was not void be- 
•cause it recited wrong section of stat¬ 
ute as authorizing Improvement 
where the typographical error was 
corrected by subsequent resolution. 
—City of Hollywood v. Davis, 0.9 So. 
2d lai, 154 Fla 785. 

37. Ill.—Chicago, etc., R. Co. v. Chi¬ 
cago, 51 N.R 596, 174 Ul. 439. 

44 CJ. p 299 note 48. 

SB. Colo.—Fifteenth St. Inv. Co. v. 

Denver, 147 P. 677, 59 Colo. 189. 
Mo.—^Maudlin v. Trenton, 67 Mo.App. 
452. 

Jkotm of oontraotors 

Town could ratify acts of contrac¬ 
tors in maJdng Improvement by pas¬ 
sage of ordinance in form and mode 
lirescrlbed by statute and letting bid 


therefor.—First Nat. Bank v. Town 
of Luveme, 180 So. 283. 235 Ala 606. 
Belevy of assessmeats 

Street Improvement proceeding, 
void for lack of sufficient petition, 
was curable by ordinance relevying 
assessments.—^Hutchin v. State High¬ 
way Commission, 18 P.2d 124, 136 
Kan. 702. 

39. Ga—^Atlanta v. Smith, 27 S.E. 
696, 99 Ga 462. 

4a N.J.—Ogden v. Hudson, 29 N.J. 
Law 104, reversed on other grounds 
29 N.J.Law 475. 

41. IlL—Geneseo v. Schultz, 100 N. 
E. 926, 257 IlL 273. 

42. Idaho.—Bell v. City of Moscow, 
279 P. 1095, 48 Idaho 65. 

Okl.—^Baldwin v. City of Lawton, 185 
P.2d 699,198 OkL 585. 

43. Ind.—^Powell v. Greensburg, 49 
N.E. 955, 150 XQd. 148. 

44 CS. P 299 mtie 65. 

Xssnos arisliig under law zeneing 
to obJectioaB to improvement by ma¬ 
jority of property owners are appeal¬ 
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able.—^Faison v. City of Indianola 
137 So. 568, 156 Miss. 872. 

Proper or exclusive remedy 

(1) Under some statutes an er¬ 
roneous finding by governing board In 
local Improvement proceeding should 
be corrected by appeal.—Town of 
Asheboro v. Miller. 17 S.E.2d 105. 220 
N.C. 298—Schank v. City of Asheville, 
69 S.E. 1681. 164 N.C. 40. 

(2) Errors and irregularities in 
making street improvement can be 
corrected only by appeal to district 
court; and, where mere irregularity 
appeared in proceedings of city coun¬ 
cil to gravel street because grade 
had not first been established, prop¬ 
erty owner's only remedy was by ap¬ 
peal, to exclusion of Independent pro¬ 
ceeding.—^People’s Inv. Co. v. City of 
Des Moines, 241 N.W. 464, 468, 218 
Iowa 1378, 79 A.L.R. 1310. 

44. Mass.—^Flloon v. Brockton. 147 
N.E. 670, 252 Mass. 218. 

N.J.—In re Washington Ave. in Bor¬ 
ough of Chatham, 189 A. 289. 5 N. 
J.Misc. 858. 
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the time prescribed by the statute, as discussed in¬ 
fra § 1134, b}’ the person or persons designated in 
the statute,^5 and on the giving of the notice pre¬ 
scribed by the statute.*® 

Further appeal. Where a statute makes the de¬ 
cision of the court, authorized to hear the appeal in 
the first instance, final and conclusive on the par¬ 
ties, a further appeal on the merits of the case will 
not be allowed.* 7 Where the statutes allow a fur¬ 
ther appeal, only those questions will be re\ncwed 
on appeal which Tvere excepted to in the lower 
court,and then only if the exception assigned is 
sufficiently definite to permit of an intelligent ad¬ 
judication on the question.*® 

c. Certiorari 

As a general rule, where the proceedings of a munic¬ 
ipal body with respect to Improvements are considered as 
legislative or ministerial, certiorari Is not available as a 
remedy to determine the validity thereof; but, where such 
proceedings may be considered as Judicial or quasl-judl- 
cial, certiorari may be employed to determine the ques¬ 
tions of Jurisdiction and validity of the proceedings. 

In accordance with the general rules discussed in 


Certiorari §§ 17, 18, when the acts of a council or 
similar body, relative to municipal improvements, 
and the proceedings thereunder are considered as 
legislative or ministerial, certiorari ordinarily is not 
available as a remedy to determine the validity o-f 
the proceedings;®® but, where such proceedings may 
be considered as judicial or quasi-judicial, certiorari 
may be employed to determine the questions of ju- 
risdiction®! and validity of the proceedings.®® Cer¬ 
tiorari may be sued out against a municipal board 
or official exercising judicial functions where no ap¬ 
peal will lie.®® 

Where certiorari is the proper method of re¬ 
dress for an individual whose rights are invaded 
by the actions of persons clothed with authority and 
who exercise that authority illegally, as discussed 
in Certiorari § 17 a, certiorari may be allowed to- 
review the action of municipal authorities in or¬ 
dering a public improvement, whether such action 
be termed legislative, judicial, executive, or minis¬ 
terial.®* The writ may be granted where a debata¬ 
ble question is presented on application for review 


PBs— Goulo V. Taylor Borough, Quar. 
Seas.. 41 Lack-Jur. 103. 32 MuilL-R. 
34. 

44 CJ. P 299 notes 63, 57. 

Coturt to vhl^ appeal bhovM he 
tsAeen will depend on statutory pro¬ 
visions, and under the statutes It 
was held that appeal should have 
been taken to the court of quarter 
sessions and not to court of common 
pleas.—^In re Atherton Street, 18 Fa. 
Dial. & Co. 840. 

Judicial notice of local improvement 

On appeal from Judgment sustain¬ 
ing objections to Improvement ordi¬ 
nance, uncertainties in ordinance 
were not cured by reference to prior 
ordinance not introduced in evidence 
and not appearing in record, as the 
court could not take JudlciaJ notice 
thereof.—City of Dizon v. Sznow & 
Weinman, 183 X.E. 570, 350 Ill. 634. 
Pa—^Riebe v. Lansford, 8 Pa 
DisL 856. 22 PaCo. 40, 7 DeLCo. 
443. 

44 CJ. p 300 note 59. 

de. N.Y.—^In re Elngsbiidsre Road, 
4 Hun 599, affirmed 62 N.Y. 645. 

44 C-J. p 300 note 60. 

Fszm and smfflcienoy 
Notice, not signed by number of 
objectors required to perfect appeal 
from council to state budget direc¬ 
tor, was insufficient.—^Incorporated 
Town of Casey v. Hogue. 214 N.W. 
729. 204 Iowa 8. 

Sexvles 

Notice of appeal from town council 
to state budget director must be 
served os. not merely filed with, 
town clerk, and presentation to town 


clerk of incorrect copy of notice of 
appeal from council to state budget 
director, was not legal service.—^In¬ 
corporated Town of Casey v. Hogue, 
supra 

Betom of party serving notice of 
appeal from town council to state 
budget director may be impeached on 
motion to dismiss appeal.—^Incorpo¬ 
rated Town of Casey v. Hogue, su¬ 
pra 

Appea r ance before state budget di¬ 
rector, for purpose of objecting to 
notice of appeal from town council, 
does not confer Jurisdiction on direc¬ 
tor.—^Incorporated Town of Casey v. 
Hogrue, supra 

47. Ind.—State v. WUllazns, 118 N.E. 
564, a87 Ind. 89. 

44 G.J. p 300 note 64. 

Betexminatton binding 

Trial court’s determination of sub¬ 
stantial compliance with statute in 
improvement proceeding is control¬ 
ling, in abaenee of abuse of discre¬ 
tion.—^Brydon v. City of Hermosa 
Beach, 270 P. 255, 98 CaLApp. 615. 

48. Pa—^In re Swanson St, SO A. 
207, 163 Pa 328—In re Troubat 
Ave., 10 PaSuper. 27, 44 Wkly.N.C. 
53. 

49. Pa—In re Troubat Ave., supra 
44 G.J. p 800 note 67. 

sa Cal.—Quinchard v. Alameda 45 
P. 856, 118 Cal. 964. 

44 CJ. p 300 note 71. 

Nature of proceedings see supra 5 
1086. 

51. He.—Plllsbury v. Augusta 8 A. 
150, 79 Ma 71. 
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N.Y.—Starr r, Rochester, 6 Wend^ 
564. 

58. N.Y.—^Eastman TrAdMir cSo. v» 
Richards, 204 N.Y.S. 246, 128 Misa 
83. 

44 C.J. p 800 note 75. 

53. Ark.—Carswell v. Hhmmock, 19it 
S.W. 935. 127 Ark. 110. 

44 CJ. p 300 note 79. 

54, N.J.—Shinn v. Town of Hamil¬ 
ton, 150 A. 648, 8 N.J.M1BC. 477. 

44 CJ. p 300 note 71 [a]. 

Highway oonstrnotiLoa ozdlnanoe 
Certiorari is proper method to ob¬ 
tain determination of validity of 
highway construetlon ordlnanca— 
Sherman v. City of Long Branch, 168- 
A. 109, 9 N.J.MlBe. 75. affirmed 168 
A. 544, 108 N.J.Liaw 648, and fol- 
k>wed in Yankowskl v. City of East 
Orange, 153 A. »11, 9 N.J.Mlsa 312. 
YUlng protest 

(1) Taxpayers were not precluded' 
from maintaining certiorari to review 
highway construction ordinance al¬ 
though no protest was filed against 
ordinance.—Sherman v. dty of Long 
Branch, 153 A. 109, 9 N.J.Hisc. 75, 
affirmed 158 A. 644, 108 N.J.Law 648. 
and followed in Yankowskl v. City of 
East Ocange, 163 A. 941. 9 N.JH1BC. 
812. 

(2-) On the other hand, certiorari 
proceeding to test vaHdlty of im¬ 
provement ordinance could not be- 
maintalned. where clerk had not de¬ 
termined sufficiency of tazpayer'a 
protest.—Argentl v. Borough of 
Northvale, 161 A. 204, 8 N.J.M1BC. 
615. 

(8) The refusal of a dty qlerk to* 
file an ineffective petition protesting 
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by certiorari.55 The proceedings may be set aside 
on certiorari where there has not been a compliance 
with statutory*- or charter requirements as to petition 
or notice.56 By express statutory provision certio¬ 
rari will not be allowed to set aside an ordinance 
for a public improvement after the contract there¬ 
for has been awarded but it has been held that 
the statute does not apply to an ordinance to build 
a firehouse for the municipality.^ ^ An ordinance 
for the construction by a municipal corporation of 
a public lighting system forthwith will not be set 
aside on certiorari, where it has incurred no ex¬ 
pense except the compensation of an engineer and 
the cost of advertising, although it has not raised 
the necessary funds by taxation or bond issue for 
the construction of the system.^^ 

In the absence of special regulatory provisions 
imposed by statute, general rules will govern the 
review of preliminary steps taken for making mu¬ 
nicipal improvements.®® The writ must not be pre¬ 
maturely sought.®^ 

§ 1132. -Collateral Attack 

Preliminary proceedinga with respect to municipal Im¬ 
provements may not be collaterally attacked except for 
Jurisdictional defects. 

If the municipality in making improvements fails 
to follow the provisions of its charter or the statute 
under which it acts, the defect is jurisdictional, and 
the proceedings are void and subject to collateral 


attack;®^ and the same rule applies where the im¬ 
provement order or ordinance provides for a wholly 
unreasonable mode of exercising the municipal pow¬ 
er to make improvements;®® but absence of juris¬ 
diction must be shown by clear and ’convincing 
proof.®^ Where the act complained of is minis¬ 
terial and not judicial, it has been held that it can 
be collaterally attacked.®® 

Xonjurisdictional questions cannot be considered 
on collateral attack.®® Thus mere irregularities that 
do not avoid the proceedings cannot be questioned 
collaterally,®7 especially where the record shows 
compliance with legislative requirements,®® and, as 
discussed infra § 1136, in the absence of proof to 
the contrary the municipal authorities will be pre¬ 
sumed to have complied with the law. The deci¬ 
sion of a municipal board is final as against col¬ 
lateral attack in respect of its judgment as to the 
character of an improvement as local or district®® 
and as to whether benefits will equal assessment 
cost,7® nor is tiie question of the necessity of an 
improvement open to review for attack collaterally 
except for fraud.^^ 

§ 1133. -Who May Attack 

Interetted persons may question the validity of pre¬ 
liminary proceedings for municipal Improvements. 

The proceedings are open to attack by one, and 
by him only, who has an interest in the proceed¬ 
ings,^® or who will suffer a substantial injury by 


against an improvement ordinance 
has been held no reason for setting 
tbe ordinance aside on certiorarL— 
Weiner v. Board of Gom'rs of City of 
Perth Amboy, 149 A. 540, 106 N.J. 
Law 276. 

66. N.J.—Shinn v. Town of Ham- 
montoa, 150 A. 668, 8 N.J.Mise. 477 
—^Double Trouble Co. v. Borough 
of South Toms River, 143 A. 804, 6 
K.J.M1SC. 1078. 

66. ir.J.—^Beam v. Paterson, 47 N.J 
Law 16. 

44 C.J. p 800 note 76. 

67. N.J.—^Rosell v. Heptune, 68 A. 
199, 68 N.J.Law 609—De Mormon 
v. Borough of Roselle, 162 A. 656, 8 
Mjr.Mi8C. 904. 

58. 2f.J.—^Lockwood v. East Orange, 
64 A. 144, 78 N.J.Law 518, 520. 

43 C.J. p 654 note 24. 

58. N.J.—Livermore v. MUIvUIa 90 
A. 880, 86 N.J.Lawi666. 

68i N.J.—Cardlllo v. Bound Brook, 
127 A. 792, 8 N.J.M18C. 249. 

44 C.J. p 801 note 82. 

61. N.J.—Goldschmidt t. Keyport, 
Sup., 99 A. 916. 

44 CLJ. p 801 note 84. 


88. Ind.—^Mensie v. Greensburg, 85 
N.E. 484, 42 Ind.App. 657. 

44 C.J. P 809 note 52. 

68. Ill.—Chicago V. Municipal Engi¬ 
neering, etc., Co., 127 N.E. 65, 292 
IlL 614. 

44 CJ. p 809 note 58. 

e&i Ind.—^Dyer v. Woods, 76 N.E. 
624, 166 Ind. 44. 

44 aJ. p 810 note 54. 

e& N.T.—^Miller v. Amsterdam, 48 
NJBL 632, 149 N.T. 288. 

ea UL—^Bank of Burlington v. City 
of Murphysboro, 96 F.2d 899. 

Ind.—Windhorst v. City of Indianap¬ 
olis, 188 N.E. 828, 99 IndJLpp. 225 
—Prott V. City of Gkuy, 175 N.B. 
248, 94 Ind.App. 87. 

Tex.—-Seymour v. Security Trust Co. 
of Austin, CIvAlPP.. 55 S.W.2d 858, 
error dismissed. 

67. Or.—Austin v. Tillamook City, 
254 P. 819,121 Or. 885. 

44 aj. p 810 note 56. 

68. Ind.—Pittsburgh, etc., R. Co. v. 
Crown Point, 59 N.EL 741, 150 Ind. 
636. 

44 a J. p 810 note 57. 

68. Ind.—^Prott v. City of Gary, 175 
N.E. 248, 94 Ind.App. 87. 
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78. Ind.—Windhorst v. City of In¬ 
dianapolis. 188 N.E. 328, 99 Ind. 
App. 235. 

Amount of speolal benefits 
Where the proceedings were in 
substantial compliance with the stat¬ 
ute, the determination of the city 
commission as to the amount of spe¬ 
cial benefits enjoyed by abutting 
property owners was conclusive.— 
Seymour v. Security Trust Co. of 
Austin, Tex.Clv.App., 55 6.W.2d 858. 
error dismissed. 

71. Mich.—Shlmmons v. Saginaw, 62 
N.W. 725. 104 Mich. 611. 

44 CJ. p 810 note 60. p 191 note 29 
[bj. 

79L Oolo.—Santa Land Imp. Co. v. 

City and County of Denver, 2 P. 
2d 238, 89 Colo. 809, followed in 
McFarlane v. City and County of 
Denver. 8 P>8d 1112, 90 Colo. 326. 
N.J.—Sherman v. City of Long 
Branch, 158 A. 109. 9 N.J.Mise. 75, 
affirmed 168 A. 544, 108 N.J.Law 
548, and followed in Tankowskl v. 
City of East Orange. 153 A. 911, 9 
N.J.Mise. 81£. 

44 CJ. p 801 note 90. 

WhsKie eeztlocaxl sought 

N.J.—Sherman v. City of Long 
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reason of their alleged invalidity',^3 or who falls 
within the contemplaiion of statutory provisions as 
to who may be heard to object.^^ If the mayor and 
board of aldermen fraudulently induced anyone not 
to protest against the improvement on the street, the 
only one who can complain thereat is the one who 
was so induced not to protest.^® In a proceeding to 
levy a special tax, a property owner may question 
the validity of the ordinance on which it is based 
only when application is made for judgment of sale 
against his property."® 

County board which has graded a road entering 
into a city, in conformity with the established grade 
of a street of the city, has such an interest as will 
entitle it to maintain certiorari to test the validity of 
an ordinance of the city changing the grade of the 

street.^ 7 


§ 1134- -Waiver or Estoppel 

The right to object to municipal improvement pro¬ 
ceedings may be lost by waiver or estoppel. 

Objections to preliminary proceeding are waived 
unless made at the time and in the manner required 
by law.*^® A person who otherwise would have the 
right to object to improvement proceedings may lose 
his right to do so, either because he has waived his 
right to object to the particular defect complained 
of,"® as by an unreasonable delay in objecting,®® or 
because he has estopped himself from objecting,®! 
as where he has signified his acquiescence in the 
proceedings by standing by without objection while 
the improvement was being made,®® or by accepting 
the benefits of the improvement.®3 After the com¬ 
pletion of an improvement it is usually regarded as 
too late to raise objection to irregularities in the pro- 


Branch, 153 A. 109. 9 K.J.Mlac. 75, 
affirmed 15S A. 544, 108 X.J.Law, 
54S. and followed In Yankowakl v. 
City of East Orange, 153 A. 911, 9 
N.J.Misc. 812. 

44 C.J. P 301 note 90 [aj. 

73. X.J.—Goldschmidt v. Ke 3 rpOTt, 
Sup., 99 A. 916. 

44 C.J. p 301 note 91. 

Condition for protection of city 
A provision of an ordinance au¬ 
thorizing construction of a sewer 
under an unopened street that the 
authorization shall be void unless 
the street Is opened by dedication 
within a specified period Is intended 
for the protection of the city against 
damages, and not for protection of 
the property holders; and, where the 
street Is legally opened by ordinance 
within the specified time, a property 
owner against whom a lien is filed 
may not complain that construction 
was Illegal because the street was 
not opened by dedication.—City of 
Philadelphia v. Fidelity-Phlladelphla 
Trust Co., 20 Pa.Dlst. & Co. 441. 
Where oerUonul sought 

(1) Generally.—Goldschmidt v. 

Kej'port, X.J.Sup., 99 A. 916—44 C.J. 
p 301 note 91 [a]. 

(2) Landowner who will lose finan¬ 
cially and be deprived of free access 
over highway by construction of sew¬ 
age plant authorized by township oi> 
dinance was entitled to certiorari to 
review ordinance.—^Faulks v. Com¬ 
mittee of Ocean Tp., 156 A. 761, 9 N. 
J-Misc. 1048. 

Ti. Sfissy—City of lUdianola v. FUi- 
son, 182 So. 550, 159 Miss. 520. 
aroBVesidettt landlord 
Under statutes providing that the 
determination of municipal authori¬ 
ties regarding a street Improvement 
shall be conclusive, provided, how¬ 
ever, the Improvement shall not be 
made If a protest shall be filed by a 
majority of property owners actual¬ 


ly residing on property owned by 
them and Included within that part 
of the street ordered to be improved, 
*'or otherwise actually occup 3 ’'ing 
property owned by them and included 
within that area,** the legislature 
permits a protest by either persons 
actually residing on the street or 
those not so residing but "otherwise 
actually occupying the property 
owned by them,*' and a landlord who 
occupies his property through ten¬ 
ants falls within the second category 
and Is entitled to protest.—City of 
Indlanola v. Faison, supra. 

76. Miss.—^Dean v. Senatobla, 108 
So. 178, 143 Mias. 815. 

78. Ill.—^People v. Birch, 66 X.E. 

858, 201 Ill. 81. 

44 C.J. p 302 note 98. 

77. N.J.—State v. Bayonne, 28 A. 
648, 54 N.J.Law 293. 

78. N.J.—^Buckingham Realty Co. v. 
Town of Montclair, 152 A. 661, 8 
X.J.Misc. 891. 

44 C.J. p 302 note 95. 

Defects and objections generally see 
supra S 1128. 

79. Ala—^Plrst N&t Bank v. Foun¬ 
tain Motor Co., 148 So. 817, 227 
Ala. 133. 

Cal.—^Ambassador Holding Corpora¬ 
tion V. City of Los Angeles. 59 P. 
2d 1001. 7 Cal.2d 104—Cutting v. 
Vaughn, 187 P. 19, 151 Cal. 151. 

Ma—^Doemker v. City of Richmond 
Heights. 18 S.W.2d 394, 322 Mo. 
1024, followed In Lelly v. City of 
Richmond Heights, 18 S.W.2d 401. 
Okl.—Fitzsimmons v- Rauch, 159 P.2d 
264. 195 Okl. 529. 

Tex.—Scanlan v. Gulf Bltullthic Co., 
Com-App., 44 S.W.2d 967, 80 A.L.R. 
852. 

44 aJ. p 302 note 97. 

Falluze to object before nmalcipal 
council 

Cal.—Rice v. Hanrahan Go., 293 P- 
57, 210 Cal. 626—Teeter v. City of 
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Los Angeles, 290 P. 11, 209 Cal. 
685. 

Waiver held not shown 
Iowa.—Chicago & N. W. Ry. Co. ▼. 
Sedgwick. 213 X.W. 485, 203 Iowa 
726. 

Ohio.—Johnson v. Village of Xew 
Concord, 176 N.E. 689, 89 Ohio App. 
9. 

sa Ark.—Ahem v. Paving Improve¬ 
ment Dlst No. 53 of Texarkana, 
29 S.W.2d 265, CLSl Ark. 1020. 

Cal.—^Brydon v. City of Hermosa 
Beach. 270 P. 255, 93 Cal.App. 615. 
Okl.—^Fitzsimmons v. Rauch, 169 P. 

2d 264, 196 OkL 529. 

Tex.—Scanlan v. Gulf Bltullthic Co., 
Com.App., 44 S.W.2d 967, 80 A.L.R. 
852—Vllblg Bros. v. City of Dallas, 
C1V.APP., 80 S.W.2d 784, affirmed 90. 
S.W.2d 336, 127 Tex. 663, rehearing 
denied 96 S.W.2d 229, 127 Tex. 563. 

Jjaohes in appealing 
N.T.—Matter of Pier Old No. 61, 186 
N.T.S. 532, 151 App.Dlv. 659. 

44 C.J. p 302 note 97 [a]. 

Ijaches In application for certiorazl 
N.J.—State V. Rutherford, 19 A. 972^ 
52 N.J.Law 499. 

44 aJ. p 802 note 97 [b]. 

81. Fla.—City of New Smyrna v- 
Mathewson, 152 So. 706, 118 Fla. 
861. 

N.J.—^Pearce v. Borough of Manas- 
quan, 160 A. 396, 10 N.J.Mlsc. 664, 
affirmed 169 A. 693, 112 N.J.Law 97. 
44 C.J. p 303 note 98^ 

88. Fla.—City of New Smyrna v. 
Mathewson. 152 So. 706, 118 Fla. 
801. 

44 C.J. p 303 note 99. 

83. W.Va,—City of Munlngton v. 
Hamilton. 141 S.EL 627, 104 W.Va. 
656. 

44 aj. p 804 note 1. 
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ceedings.^'^ So, also, one who aids in the passage 
of an improvement ordinance is estopped from ob¬ 
jecting to technical irregularities,S3 but a person 
does not necessarily waive his right to object to I 
irregularities by joining in a petition for an im¬ 
provements® 

Where proceedings were clearly void ab initio or 
for a defect going to the jurisdiction of the munici¬ 
pal authorities, waiver or estoppel cannot be suc¬ 
cessfully invoked ;S7 and a failure to protest against 
the making of a proposed improvement does not de¬ 
prive the property owner of the right to protest 
against the making of the improvement in a sub¬ 
stantially altered form,®® Property owners by ap¬ 
pearing and filing objections to an improvement do 
not waive the question of jurisdiction ;S9 nor do 
they prejudice their rights by neglecting to have an 
illegal ordinance set aside until after an assessment 
has been made under it;®® and acquiescence in an 
illegal ordinance does not render it valicL®^ The 
appearance of a person to protest against the im¬ 
provement of a certain street will not estop him to 
dispute the validity of the improvement of another 
street which was not embraced in the proceedings 
remonstrated against, although attempted to be em¬ 
braced therein.®® Where the proceedings must be 
in pursuance of the requirements of a statutory en¬ 
actment, the act of the city, even to the extent of 
accepting payments of special assessments, will not 


cure substantial defects.®* 

Where no opportunity to he heard was given until 
application for judgment of sale, the property owm- 
er could then raise the question of the validity of 
the ordinance under which the special tax was 
levied.®'* 

Municipal authorities having authority to make 
improvements cannot impeach the record of their 
own acts in doing so.®® They may be estopped to 
set up the invalidity of the proceedings of their of¬ 
ficers in an action by a contractor to collect a claim 
for work done on an improvement.®® 

§ 1135. -Matters for Consideration 

Where a municipal corporation Is vested with power 
to make Improvements, and there has been a compliance 
with charter and statutory requirements, its exercise of 
the power will not be reviewed by the courts, in the ab¬ 
sence of fraud or an abuse of discretion so oppressive as 
practicaliy to constitute fraud. 

In accordance 'with the rules governing judicial 
supervision of the exercise of municipal powers 
generally, as discussed supra §§ 199-209, as a gen¬ 
eral rule, where a municipal corporation is vested 
with power to make improvements, and there has 
been a compliance with charter and statutorj*' re¬ 
quirements, its exercise of the power will not be re¬ 
viewed by the courts, except where it has been so 
unreasonable or oppressive as to constitute an abuse 
of discretion practically amounting to fraud.®^ 


84. Ey.—Chesapeake & O. Ry. Co. v. 
City of OUve Hill, 21 S.W.2d 127, 
231 Ey. 65. 

W.Va.—City of Mannlngton v. Ham- 
Uton, 141 S.R 527, 104 W.Va. 656. 
44 C.J. P 804 note 2. 

Fnbllo works project 

Irregrularitles and errors and other 
like defenses in actions of city coun¬ 
cil connected with authorization of 
public works project, the construc¬ 
tion thereof, and establishment of 
rates and charges thereunder could 
not be resorted to by property own¬ 
ers for relief against assessments 
after Improvements had been made. 
—City of Moundsvllle v. Brown, 84 S. 
B.2d 821, 127 W.Va. 602. 

85b lo'wa.—Chicago, etc., R. Co. ▼. 
Sedgwick, 218 H.W. 485, 208 Iowa 
726. 

44 C.J. p 804 note 3. 

86L Or.—Strout ▼. Portland, 88 P. 

126, 26 Or. 294. 

44 C.J. p 804 note 4. 

87. Mich.—^Macomb Bldg. Co. ▼. 
Clinton Tp., 16 H.W.2d 141, 809 
Mich. 286. 

S.D.—Olson V. Watertown, 195 N.W. 

446, 46 S.P. 582. 

44 ax p 804 note 5 . 


Palluze to file zeport 
Where board of improvement of 
Improvement district did not file re¬ 
port of expenditures as required, 
landowners were not guilty of laches 
in falling within six months to file 
exceptions to report.—^Bourland v. 
Southard, 48 S.W.2d 555, 185 Ark. 
627. 

JTojlBdictkmal defect shown 

Statutory provision that, if abut¬ 
ting owners fail to appear and pro¬ 
test against street improvement, they 
cannot afterward be beard to com¬ 
plain, is held applicable only to minor 
irregularities, quality of material, 
character of improvement, and esti¬ 
mated cost, and does not affect In¬ 
validity of assessment for improve¬ 
ment because seventy-five per cent 
of abutting property owners did not 
request improvement.—City of South 
Fulton V. Parker, 65 S.W.2d 858, 117 
Tenzi.App. 15. 

88. Minn.—St. Paul 'Union Depot Co. 
V. St. Paul, 15 N.W. 684, 30 Minn. 
859. 

44 ax p 804 note 7. 

88. Cal.—Dehail v. Morford, 80 P- 
693, 85 Cal. 457. 

44 ax p 804 note 8. 
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9a N.X—Groel v. Newark, 73 A. 

622, 78 N.XL.aw 142. 

44 ax p 305 note 9. 

81. Wis.—^Woodward v. Boscobel, 54 
N.W. 332, 84 Wis. 226. 

9S. Ind.—Stephenson v. Salem, 42 N. 
R 44, 934, 14 Ind.App. 386. 

93. Me.—^Elldson v. Bangor, 58 A. 
900, 99 Me. 139. 

9a IlL—^People v. Birch, 66 N.R 358, 
201 Ill. 81. 

95. N.Y.—^Buell v. Lodeport, 8 N.Y. 
55. 

Pa.—^Ziegler's Case, 12 York Leg.Rec. 
158. 

9a N.Y.—Moore v. New York, 78 N. 
Y. 238, 29 Ain.R. 184. 

97. Ala—State ex rel. Austin v. City 
of Mobile, 28 So.2d 177, 32 Ala 660. 
cal. —^Blake v. City of Bureka 258 P. 
945, 201 CaL 648—Mitchell v. Board 
of Trustees of City of Woodland, 
285 P. 865, 104 Cal.App. 225. 

Colo.—City and County of Denver v. 
Bargan Land & Investment Ga, 
267 P. 405, 88 Colo. 651. 

Fla.—State v. City of St. Petersburg, 
198 So. 837,145 Fla 206. 

I Idaho.—Bell v. City of Moscow, 279 
1 P. 1095, 48 Idaho 65. 
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Here irregularities which are not fatal to the va¬ 
lidity of the proceeding^ cannot be reviewed by cer¬ 
tiorari.®* In a proceeding to levy a special tax, a 
property owner may question the validity of the or¬ 
dinance on which it is based only when application 
is made for judgment of sale against his property.®® 
A judgment of condemnation in street opening pro¬ 
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ceedings is conclusive as to the previous dedication 
of the propert}' as a highway.^ 

In the absence of a jurisdictional defect, fraud, 
or an abuse of discretion,^ the decision of municipal 
authorities in respect of the necessity of the im¬ 
provement, as discussed supra § 1064, the character 
and extent of the improvement,* its location,^ man- 
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Ill.—city of Chicasro v. ’Wacker-Wab- 
ash Corporation, 25 X.S.2d 23, S72 
Ill. 521, appeal dismissed Wacker- 
Wabaah Corporation v. City of Chl- 
caso, 60. S.Ct. 14, 311 U.S. 606. S5 
LuEd. SS4—Ctty of Batavia v. TVi- 
ley. 174 X.E. 653, 342 Ill. 384— 
City of Peoria v. Cowen, 158 X.E. 
414. 326 Ill. 616. 

Iowa.—^Interstate Power Co. v. Town 
of McGregor. 296 N.W. 770, 230 
Iowa 42. 

Ky .—^Bosshammer v. Town of South 
FOrt Mitchell, for Use of Edwards, 
68 S.W.2d 413, 252 Ky. 785—Uttle 

V. Town of Southgate. 299 S.W. 587. 
221 Ky. 604—City of Sprmgfield v. 
Haydon, 288 S.W. 337. 216 Ky. 483. 

Mich.—^Veldman ▼. City of Grand 
Rapids. 265 N.W. 790, 275 Mich. 
100 . 

Miss.—^Moore v. Board, etc., of Town 
of Duck HIU. 119 So. 324, 151 Misa 
840. 

Mo.—^Marbnry v. City of Flarmington, 
App., 5 S.W.2d 677. 

N.J.—Travis v. Borough of High¬ 
lands. 55 A.2d 109. 136 N.J.Law 199. 
N.T.—In re City of Syracuse, 243 N. 

Y.S. 160, 137 Mlsc. 632. 

OkL—Baldwin v. City of Lawton. 185 
P, 599, 198 Okl. 268. 

Pa.—^Wentz v. City of Philadelphia, 
151 A. SS3, 301 Pa 261. 

B.C.—Green v. City of Rock Hill, 147 
S.E. 846, 149 S.C. 234. 

Tenn.—Brlmer v. Municipality of 
Jefferson City, 216 S.W.2d 1. 

Teac.—Gillham v. City of Dallas, Civ. 
App., 207 S.W.2d 978, error reused, 
no reversible error—Gillespie v. 
Fuller Const. Co., Clv.App., 66 S. 

W. 2d 798, error refused, certificate 
of Questions submitted dismissed, 
61 S.W.2d 977, 122 Tex. 506—Mas- 
sle V. City of Floydada, Clv.App., 
112 S.W.2d 243. 

Va—City of Lynchburg v. Peters, 157 
S.R 769. 156 Va 40. 

Wash.—^Bayha v. Public Utility Dlst. 
No. 1 of Grays Harbor County, 97 
P.3d 614, 2 Wa8h.2d 85. 

W.Va—Chapman v. Huntington, W. 
Va, Housing Authority, 8 S.E.2d 
502, 121 W.Va 819. 

44 aJ. p 805 notes 26 Cal, [b], 27-29, 
p 819 notes 64, 65, p 168 note 13. 

Abseams of oozzaptloB. 

Action of municipal authorities 
making public Improvements will not 
be reviewed unless corrupt.—Clark 
County Fiscal Court v. Powell County 
Fiscal Court, 2 S.W.2d 1039, 233 Ky. 
le. 


Smsrgenoy usasnra 

Wliere street used by traffic as con¬ 
necting link through city passed 
through business section, by side of 
main school building, and was con¬ 
gested with traffic, city council did 
not abuse discretion in passing or¬ 
dinance, providing for city's partici¬ 
pation in construction of state high¬ 
way through city so as to avoid busi¬ 
ness section, as an emergency meas¬ 
ure.—^Morrison v. Famell, 171 So. 
528. 126 Fla. 385. 

Bapavlng street 

Where a municipality is vested by 
charter and statute with the sole 
right of determining whether a street 
shall be paved, repaved, or otherwise 
improved, the court is not authorized 
to review the exercise of its discre¬ 
tion in ordering a repaving unless 
there is a clear abuse of discretion.— 
Gillespie v. Fuller Const. Co., 66 S. 
W.2d 798, error refused, certificate of 
questions submitted dismissed 61 S. 
W.2d 977, 122 Tex. 506. 

sa N.T.—People v. New York, 5 
Barb. 43. 

44 C.J. P 308 note 40. 

99. IlL—People v. Birch, 66 N.E. 

358, 201 Ill. 81. 

44 C.J. p 308 note 41. 

L Tez.—Guadalupe County y. Poth, 
Civ.App., 163 S.W. 1050. 

44 C.J. p 808 note TS. 

9. Mich.—Collins v. Grand Rapids, 
66 N.W. 586, 108 Mich. 675. 

44 C.J. p 307 note 89. 

Collateral attack see supra 9 3.132. 
a Ill.—City of Chicago v. Wackei> 
Wabash Corporation, 25 N.E.2d 23, 
372 Ill. 521, appeal dismissed Wack- 
er-Wabash Corporation v. City of 
Chicago. 61 S.Ct. 14, 311 TJ.S. 606, 
86 IxEd. 384—Village of MlUstadt 
V. Bereitschaft. 176 N.E. 746. 844 
Ill. 550—City of Peoria v. Cowen, 
158 N.E. 414, 826 111. 616—Selby v. 
Village of Winfield, 255 IlLApp. 67. 
Ky,—City of Covington v- Averbeck, 
50 S.W.2d 50. 244 Ky. 117. 

N.Y.—Wallerstein v. Westchester 
Joint Water Works No. 1.1 N.Y.S. 
2d 111, 166 Mlsc. 84. 

44 C.J. P 306 note 31. 

Bzldga or cnlvexts 
Whether bridge. Instead of cul¬ 
verts. should be used in crossing 
small space is within dty council's 
discretion, not to be overruled unless 
abused.—Downing v. Town of Chlnn- 
vllle, 84 aW.2d 961, 287 Ky. 121. 
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Zlgtat asO. power system 
The amount of kilowatt capacity 
of a proposed municipally owned elec- 
trio light and power system is a mat¬ 
ter for the reasonable Judgment of 
the incorporated town officers and 
their engineer, and the court ought 
not to interfere with their Judgment 
and discretion unless It has been 
abused.—^Interstate Power Co. v. In¬ 
corporated Town of McGregor, 296 
N.W. 770, 230 Iowa 42. 

MPnUlo market** 

Determination of governing board 
of home-rule city as to what shall 
compose a public market, within leg- 
islaiive and charter provisions grant¬ 
ing city authority to construct, oper¬ 
ate. and maintain a public market is 
final and may not be revised by 
courts, in ebsenoa of conclusive evi¬ 
dence that board's action was arbi¬ 
trary.—Gillham V. City of Dallas,: 
Tex.01v.App., 207 S.W.2d 978, error 
refused, no reversible error. 

Water irapply 

(1) Court should not substitute its 
Judgment for that of village officials 
providing water supply by wells, in 
absence of fraud or bad faith.—^Bal- 
duccl V. Strough, 289 N-Y.S. 611, 185 
Mlsc. 846. 

(2) Whether a closed system for 
purification of municipal water or 
an open method should be adopted is 
an administrative matter on which 
the court would not substitute its 
Judgment for that of the administra¬ 
tive authorities in the absence of a 
clear showing of bad faith.—Travis 
V. Borough of Highlands, 55 A.2d 109, 
136 N.JXAW 199. 

A ni.—Village of MUlstadt v. 
Bereitachaft. 176 N.E. 746. 344 IlL 
650. 

N.Y.—Wallerstein v. Westchester 
Joint Water Works No. 0., l N.Y.S. 
2d 111, 166 Mlsc. 84. 

Va.—City of Lynchburg v. Peters, 157 
S.B. 769,156 Va. 40. 

Alzport 

Pa.—Wentz v. City of Phl]adelphla« 
151 A. 883, 801 Pa. 261. 

Housing project 

Ala.—^Brammer v. Housing Authori¬ 
ty of Birmingham Dlst., 196 6a 
256. 239 Ala. 280. 

N.Y.—Neufeld v. O'Dwyer, 79 N.Y.S. 

2d 68. 192 Mlsc. 588. 

HUggxouiid 

Va—City of Lynchburg v. Peters, 157 
S.EL 769, 166 Va. 40. 
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ner of construction,® time of building,® the mate¬ 
rials of which it shall be made,7 the instrumentality 
to be emplo 3 'ed in doing the work,® determination 
as to benefits, as discussed infra § 1375, and matters 
respecting the financing of the improvements,® 
have been held not to be subject to judicial review. 
The general rule has also been applied with respect 
to the sufficiency of the proceedings taken up to the 
time of the decision,^® including the sufiSciency of 
the preliminarj' petition,^! the suflSciency of the pre¬ 
liminary resolution or ordinance of intention,^® the 
suflSciency of the preliminary notice to property- 
owners,^® the sufficiency of preliminary assent of 
property owners,^^ and the sufficiency of a protest 
or remonstrance by the property owners.^® On the 
other hand, the rule that municipal determination 
as to the suflSciency of preliminary proceedings and 
papers is final is restricted to matters in pais,^® and 
their determination cannot be accepted where it is 
contradicted by the face of the record.!^ 


Jurisdictional nuitters and fundamental irregu¬ 
larities may always be considered,^® including the 
ascertainment of whether an invalid, unauthorized, 
or unreasonable exercise of municipal power to 
make improvements has been sanctioned.^® If the 
right of appeal is given in general terms, the only 
question that can be raised is the jurisdiction of the 
council and the regularity of its proceedings.®® 

Statutes making proceedings conclusive. Statu¬ 
tory and charter provisions that the findings of a 
council by ordinance as to the suflSciency of the pre¬ 
liminary' proceedings shall be conclusive are not 
invalid as against the objection that they deprive 
property owners of their rights under the funda¬ 
mental law,®i although it has been held that such 
a statute does not confer on the council authority tO' 
pass on a question of law in deciding whether or 
not it has jurisdiction of the proceedings,®® and fur¬ 
ther that such a statute cannot make conclusive the 


water pipe Une 

K.Y.—^In re City of Syracuse, 245 N. 
Y.S. 25, 230 App.Dlv. 522. 

6. Ill.—City of Chicago v. Wacker- 
Wabaah Corporation, 25 N.E.2d 23. 
872 IlL 621, appeal dismissed Wack- 
er-Wabash Corporation v. City of 
Chicago, 61 8.Ct. 14. 311 T7.S. 606, 
85 Ii.Ed. 884—Village of Millstadt 
y. Bereltschaft, 176 N.K 746, 344 
ni. 650. 

SL 111.—City of Chicago v. Wackeiv 
Wabash Corporation. 25 N.E.2d 23. 
872 Ill. 5ai, appeal dismissed 
WadEer-Wabash Corporation y. 
City of Chicago, >61 S.Ct. 14, 811 
U.S. 606, 85 L.Ed. 884—Village of 
Millstadt y. Bereltschaft, 176 N.E. 
746. 344 IlL 550. 

7. N.Y.—^Bums y. Broderick, 261 N- 
Y.S. 788, 140 Mlsc. 859—Beckwith 
y. City of New Rochelle, 245 N.Y. 
S. 21, 138 Mlsc. 62. affirmed 245 N. 
Y.S. 21, 230 App.Diy. 785. 

UotLys or purpose of municipal au¬ 
thorities In having street Improve¬ 
ment made in particular manner or 
with particular material, not pro¬ 
hibited by law, and suitable, will not 
be Inquired Into, such decisions being 
for governing i>ower, in absence of 
bad faith.—City of Springfield v. 
Haydon. 288 S.W. 887, 216 Ey. 483— 
Realty Savings Go. v. Southern As- 
phaltollene Road Co., 202 S.W. 679, 
180 Ky. 242. 

& Wash.—Haga v. City of Seattle, 
99 P.2d 623, 3 Wa8h.2d 81. 

». IlL—Village of MiUstadt v. 

Bereltschaft, 176 NIEL 746, 344 HL 
550. 

Ey.—City of Springfield y. Haydon, 
288 8.W. 387, 216 Ey. 483. 

N.Y.—Walrath v. City of Salamajica, 
• NY.S.2d 618, 255 AppJMv. 168. i 


BxtsBt of ezpendltnxa 

The extent of expenditures by city 
for makmg Improvements on building 
and whether undertaking was likely 
to be a financial success must be de¬ 
termined by officials and people of 
city, and not by the court.—^Walrath 
v. City of Salamanca, supra. 

1(L N.C.—^Town of Asheboro y. Mil¬ 
ler, 17 S.E.2d 105. 220 N.C. 298. 

44 CJ. P 307 note 82. 

11. Ean.—^Bukaty v. Kansas City, 21 
P.2d 399, 137 Ean. 520. 

NY.—County Securities v- Palmer, 8 
NYJ3.2d 383, affirmed 7 N.Y.S.2d 
491, 255 App.Biv. 791, affirmed 21 
NB.2d 214, 280 N.Y. 723. 

N.C.—Jones v. City of Durham, 147 
S.E. 824, 197 N.C. 127. 

44 OJ. p 807 note 83. 

18. Cal.—^Beck v. Ransome-Crum- 
mey Co., 184 P. 431, 42 Cal.App. 674. 
44 C.J. p 807 note 84. 

15. Mo.—City Trust Co. v. Crockett, 
274 S.W. 802. 809 Mo. 688. 

44 CJ. p 807 note 85. 

14. Cal.—German Sav., etc., Soc. v. 
Ramlsh, 69 P. 89, 70 P. 1067, 188 
Cal. 120. 

44 C.J. p 307 note 36. 

1& Mo.—City Trust Co. v. Crockett, 
274 S.W. 802, 309 Mo. 688. 

44 C J. p 807 note 37. 

16. Fla.—Simmons v. Fessenden, 149 
So. 21. Ill Fla. 83, 95 A.L..R. 112. 
Statute making city council's de- 

temlnatlon regarding sufficiency of 
petition for Improvements conclusive 
refers to sufficiency of petition as to 
matters in pals, and not appearing to 
contrary on face of record.—Simmons 
y. Fessendeo, supra. 
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17. Fla.—Simmons v. Fessenden, su¬ 
pra. 

£aek of requisite anaiber of signa¬ 
tures 

Where petition and certificate 
showed on face that petition was not 
signed by owners of two thirds of 
property abutting on street, city 
council's determination contrary to 
face of record had no effect.—Sim¬ 
mons y. Fessenden, supra. 

1& Mo—^Barber Asphalt Pay. Co. v- 
O'Bnen, 107 S.W. 25, 128 Mo.App. 
267. 

44 C.J. p 308 note 43. 

TJHauthoilsed items 
CouncH's approval of unauthorized 
apportionment of cost for street im¬ 
provements against abutting owners 
In city of second class was not con¬ 
clusive on owners, and the court may 
correct an Illegal apportionment.— 
Hicks y. City of Ashland, 71 &W.2d 
988, 254 Ey. 897. 

16. ND.—Jones v. Hanklnaon. 186 N 
W. 276, 48 N.D. 618, 624. 

44 O.J. p 308 note 44. 

20. NY.—^In re Southworth, 5 Hun 
55. 

21. Ark.—Waters v. Whitcomb; 163 
S.W. 61.110 Ark. 511. 

44 C.J. P 808 note 48. 

Detezminatloa of snffldeaoy of ps- 
tltton by connoil may be made conclu¬ 
sive by statute. 

Colo.—Gillum y. Rifle, 197 P. 1017, 70 
Colo. 198. 

Wash.—Redding v. Spokane, 142 P. 
664, 81 Wash. 268. 

29L Mo.—^Findley-Eehl Inv. Go. r. 

O'Connor, 256 S.W. 798. 

44 aJ. p 309 note 49. 
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acts of a ministerial board or body as distinguished 
from those of a legislative or judicial body.^3 

§ 1136. ■ Presumptions: Burden of Proof 

In the absence of a showing to the contrary. It will be 
presumed that an Improvement proceeding was regular 
and valid and that the municipal authorities compiled with 
legal requirements. 

In the absence of a showing to the contrary, it 
will be presumed that an improvement proceeding 
\\as regular and valid,24 that the municipal author¬ 
ities complied with the law,25 and that the municipal 
authorities exercised their powers in a legal man- 

ner.26 

The burden of proof is on the person questioning 
the validity of the preliminary improvement pro- 

ceedings.27 

§ 1137. Restraining Making of Improvement 

a. In general 

b. Defects in preliminary proceedings 

c. Nature of threatened damage 


d. Existence of other remedy 

e. At whose instance injunction may lie 

a. In General 

A municipal corporation may ba restrained by In- 
Junction from making a public Improvement where it has 
abused its powers and the matter is otherwise proper for 
equitable Interposition. 

In accordance with general rules, injunction may 
be invoked to prevent abuse of municipal power in 
the making of municipal improvements or the ex¬ 
ercise of it in an illegal, unlawful, or unreasonable 
manner to the irreparable injury of property,28 al¬ 
though it has been held that, where the health and 
welfare of the city demand that an improvement 
contract be carried out, it will not be enjoined even 
though invalid under letter of law.28 In any event, 
in the absence of fraud or gross abuse of discre¬ 
tion, a municipal corporation may not be restrained 
from exercising its power to initiate and carry for¬ 
ward municipal improvements,®® such as the con¬ 
struction and operation of sewers and drains,®^ mu¬ 
nicipal utilit}' plants,®® or matters relating to the 


23. U.S.—^Londoner v. Denver, Colo., 
28 S.Ci. 708. 210 U.S. 373. 52 L.Ed. 
1103. 

Mo.—^Flndley-Kehl Inv. Co. v. O’Con¬ 
nor, 256 S.W. 798. 

44 C.J. P 309 note 50. 

24. Ill.—City of Jacksonville v. Dor- 
wart, 164 N'.E. 129, 333 Ill. 143. 

Mo.—^^larbury v. City of Farmington, 
App„ 5 aW-Sd 677. 

44 C.J. p 310 note 62. 
tatooO. f altli 

Act of board of aldermen of city 
in adopting^ a motion dlrectinsr that 
parkway in street be paved was pre¬ 
sumably in food faith.—^Spicer v. 
City of Goldsboro, 39 S.E.2d 526, 226 
N.C. 567. 

On objectton to the award of a coiu 
tract under an ordinance, on the 
ground that the ordinance was irreg¬ 
ularly passed, it will, in the absence 
of proof, be presumed that the pro¬ 
ceedings were regular and valid.— 
People V. Albany Bd. of Contract, 
etc., 5*6 K.Y.S. 334, 89 App.Dlv. 80. 

25. Mo.—Wiget V. City of St. Louis, 
S5 S.W.2d 1038. 837 Mo. 799. 100 A. 
L.R. 1284. 

Neb^—City of Scottsblufl v. Kennedy, 
4 K.W.2d 878. 141 Neb. 728. 

44 C.J. p 311 note 63. 

Mflicaiioii. of notloe 
Ma—-Wiget V. City of St. Louis, 86 
S.W.2d 1038. 337 Mo. 799, 100 A.L.R. 
1284. 

SSL Ky^—^Pelcke ▼. Covingrton, 249 S. 

W. 1008. 198 Ky. 683. 

44 C.J. P 311 note 65. 

27. Tez.—Gillham v. City of Dallas, 


I Clv.App., 207 S.W.2d 978. error re- 
I fused, no reversible error. 

44 C.J. p 311 note 67. 

23. U.S.—Washington Water Power 
Co. v. City of Coeur D'Alene, D.C. 
Idaho, 25 F.Supp. 795. 

Ark.—^Thacker v. Paving Imp. DisL 
No. 5 of Mena, 31 S.W.2d 758, 182 
Ark. 368. 

Colo.—^Ross V. City and County of 
Denver, 2 P.2d 241. 89 Colo. 317— 
City and County of Denver v. Bos- 
sie, 266 P. 214, 83 Colo. 339. 

Iowa.—^Des Moines City Ry. Co. v. 
City of Des Moines, 216 N.W. 284, 
205 Iowa 495. 

Mass.—Suburban Land Co. v. Town 
of Billerica, 49 N.E.2d 1012, 814 
Mass. 184. 147 A.L.R. 660. 

44 CJ. P 311 note 68, p 312 note 69. 
Matszlal dsviaticm 

Laying water main, part of water 
system improvement, in street other 
than that authorized at election, was 
a material deviation warranting In¬ 
junction.—George v. City of Ana- 
cortes. 265 P. 477, 147 Wash. 242. 
Sewerage system 

Proceeding to enjoin establishment 
of sewerage system, because ordi¬ 
nances therefor were void, was with¬ 
in jurisdiction of equity.—^Hughes v. 
Stephens, 121 So. 897, 219 Ala. 134. 

29. Ohio.—Columbus v. Bohl, 1 Ohio 
N.F..N.S., 469. 

ao. U.S.—Collins ▼. City of PhoaniZi 
aaA-Arla, 54 F.2d 770. 

Ark.—Johnson v. Russell, 137 S.W.2d 
260, 198 Ark. 49. 

CaL—Chllberg v. City of Los Angeles, 
128 P.2d 698, 54 CaLApp.2d 99— 
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Brydon v. City of Hermosa Beach. 
270 P. 255, 93 CaLApp. 615. 

Md.—Browne v. Mayor and City 
Council of Baltimore, I6l A. 24, 
163 Md. 212. 

Miss.—^Moore v. Board, etc., of Town 
of Duck HIU, 119 So. 824, 151 Miss. 
840. 

Mo.—Stone v. City of Jefferson, 298 
S.W. 780, 317 Mo. 1, 53 A.L.R. 879. 
N.M.—-Ellis V. New Mezico Constr. 

Co., 201 P. 487, 27 N.M. 812. 

N.T.—^Village of Larchmont ▼. Town 
of Mamaroneck. 291 N.Y.S. 716. 249 
App.Dlv, 741. 

44 CJ. p 312 note 71. 

31. Ark.—Johnson v. Russell, 127 S. 
W.2d 260. 198 Ark. 49. 

Kan.—^Botts v. City of Valley Center, 
257 P. 226, 124 Kan. 9. 

Neb.—Stuhr v. City of Grand Island, 
238 N.W. 886. 120 Neb. 491. 

32. U.S.—^Missouri Utilities Co. v. 
City of California, D.C.Mo., 8 F. 
Supp. 454, appeal dismissed, C.C.A., 
79 F.2d 1003—-Arkansas-Missourl 
Power Co. v. City of Kennett, C.C. 
A.Mo., 78 F.2d 911, withdrawn in 
part and appeal dismissed in part 
Missouri Public Service Co. v. City 
of Trenton, Mo., 80 F.2d 520. 

Waterworks 

(1) Where proposed eztenslon of 
municipal waterworks plant was not 
of a capacity so out of proportion to 
needs of city as to show clear abuse 
of discretion by city officials, injunc¬ 
tion would not on that ground be 
granted to restrain such eztenslon, 
since court would not substitute its 
judgment for that of a legislative 
body or enjoin carrying out of leg^ 
Islatlve acta on ground of abuse of 
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improvement's or vacation®-* of streets. Suit to re¬ 
strain the making of municipal improvements mast 
be timely,®® and, where work has been practically 
completed, an improvement will not be enjoined on 
the ground of invalidity of the contract,®6 imless the 
city has acted ultra vires.®7 Likewise, a municipal 
corporation will not be restrained mere!}’ because 
the improvement is not warranted b}’ the amount to 
be expended for it,®8 or because the contract varies 
in minor details from the specifications originally 
adopted.®® 

Agreement by benefited owner to pay the damag¬ 
es that may result from the making of an improve¬ 
ment has been held inadequate as a ground for en¬ 
joining the improvement^® While unauthorized 


, pa\*ments for improvements may be enjoined,*! such 
payments will not authorize injunction to stop work 
under the improvement contract*® 

Inconvenience or damage to property ozvners. A 
city may not be enjoined from properly exercising 
its functions because of incidental damage to a 
property owner where there is an adequate remedy 
at law,-*3 unless possibly in an extreme case;*^ or 
because of unreasonable delay in completing the im¬ 
provement;*® or because the work is being defec¬ 
tively done.*® Where, however, there has been a 
physical invasion of his property, the owner may 
restrain the prosecution of the work or permit it to 
continue and recover damages at law-*^ 


discretion, unless such abuse was 
clearly- sho-wn.—Ohio Power Co. v. 
Cralgr, 197 N.B. 820. 50 Ohio App. 
239. 

(2) On the other hand, -where city 
ordinance providing for extension of | 
municipal waterworks plant author¬ 
ized mortgage on improvements and 
extensions, and provided, in event of 
foreclosure, that purchaser should 
have exclusive franchise to operate 
waterworks sysiem, thus giving rise 
to possibility that owner of such pub¬ 
lic utility might not be a corporation 
duly incorpomted under laws of Ohio 
as required by statute, taxpayers 
were held entitled to injunction re¬ 
straining carrying into effect of such 
ordmance.—Ohio Power Co. v. Craig-f 
supra 

33. Cal.—^Logan v. City of Glendale, 
22 P.2d 552, 132 Cal.App. 169. 

GkL—^Brown v. City of Atlanta. 145 
S.E. 855, 167 Ga 416. 

Md.—Browne v. Mayor and City 
Council of Baltimore, 161 A. 24, 163 
Md. 212. 

Mich.—^Meyer v. City of Detroit, 241 
N.W. 264, 257 Mich. 861. 

Miss.—^Moore v. Board etc. of Town 
of Duck Hill, 119 So. 324, 151 Miss. 
840. 

Mo.—Stone v. City of Jefferson, 293 
S.W. 780, 317 Mo. 1, 52 A.LuR. 879. 
44 CJ. p 312 note 72. 

Cnzabla defect 

Levy of assessments for street 
Improvements would not be enjoined 
where defect in proceedings was cur¬ 
able by repasslng and republishing 
assessment qrdmanca—^Hutchln v. 
State Highway Commission, 18 P.2d 
124, 136 Kan. 702. 

BestoxstloiL of s t r ee t to ozlglBal ooiu 
dltlon. 

A mandatory injunction would not 
lie at the instance of a property o-wn- 
er to compel restoration of street ad¬ 
jacent to, owner's property to the 
same condition in which It was be¬ 


fore paving project was commenced. 
—^Kmney v. Mayor of City of Mil- 
ledgevllle. 196 S.E. 467. 185 Ga 866 

Grounds lield Insnfflcient 

(1) An injunction against street 
Improvements may not be issued on 
the ground that street improvements 
would decrease market value of prop¬ 
erty, that protests of property hold¬ 
ers on portion of street not included 
by Improvement ordinance would 
have prevented entire improvement, 
that entire taxation of adjacent prop¬ 
erty holders would be burdensome, 
or that adjacent property holders 
cannot pay taxes, if street improve¬ 
ment is completed.—^Marbury v City 
of Farmington, Mo.App., 5 S.W.2d 
677. 

(2) To-wn could not be enjoined 
from proceeding -with street improve¬ 
ment on ground that charter act un¬ 
der which town commissioners held 
office was void, depriving commis¬ 
sioners of authority to act for town, 
since commissioners acting and rec¬ 
ognized as representatives of town 
were de facto, if not de Jure, officers. 
—^Darwin v. Town of Cookeville, 97 S. 
W.2d 838, 170 Tenn. 508. 

(3) Failure of to-wn commissioner 
to provide sinking fund for redemp¬ 
tion of town bonds did not entitle 
bond owner to enjoin commissioners 
from Incurring expense for street im¬ 
provement, where it was not charged 
that town was insolvent or that its 
obligations were in default.—^Darwin 
V. Town of Cookeville, supra. 

Work within lights of vlUage 

A property owner, whose house was 
injured when land settled after con¬ 
crete retaining wall gave way after 
street Improvement project was com¬ 
menced, was not entitled to injunc¬ 
tion restraining village from inter¬ 
fering with his property or the street, 
where the work done by the village 
I in the street Improvement was whol¬ 
ly within the street limits and In¬ 
volved no negligence and was clearly 
within lights of village.—Pooler v. 
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Village ot Illon, 13 N'.T.S 2a 926. 25T 
App.Div. 446. 

34. Mo.—Atkinson v. Wykoff, 58 Mo. 
App. 56. 

44 CJ. p 312 note 73. 

35. Idaho.—Bell v. City of Moscow, 
279 P. 1095, 4S Idaho 65. 

36. Kan.—^Kirsch v. Abilene, 244 P. 
1054, 120 Kan. 749. 

44 C. J. p 312 note 74. 

After award of contract 
Injunction against city council to 
restram street improvement proceed¬ 
ings did not lie where contract 
had previously been awarded and su¬ 
pervision vested in city engineer, so 
that council lacked power to take fur¬ 
ther action.—Blake v. City of Eureka, 
268 P. 945. 201 CaJ. 643. 

37. S.D —Olson v. Watertown, 195 N. 
W. 446, 46 S.D. 582. 

44 C.J. p 313 note 75. 

28, W.VSL —^Holswade v. Huntington, 
122 S.E. 449, 96 W.Va. 124. 

39. Ky.—^Marz*v. Newport, 190 S.W. 
670, 173 Ky. 147. 

44 C.J. p 813 note 77. 

40. Pa.—Scott V. Pittsburgh, 109 A. 
603, 266 Pa. 52. 

41. Gcl—^V aldosta v. Harris, 119 S.E. 
625, 156 Ga. 490. 

4S. Ga.—^Valdosta v. Harris, supra. 

43. N.J.—O'Rourke v. Orange, 26 A. 
858, 51 N.J.Eq. 561. 

I 44 C.J. p 313 note 79. 

Effect of existence of adequate reme¬ 
dy at law generally see infra sub¬ 
division d of this section. 

44. Conn.—^Fellowes v. New Haven, 
44 Conn. 240, 26 Am.R. 447. 

Ky. —^Louisville v. Louisville Rolling 
Mills Co.. 8 Bush 416, 96 AmJD. 243. 

45. Mass.—Nichols V. Salem, 14 
Gray 490. 

N.J. —Morris v. Bayonne. 25 N.J.Eq. 
345. 

46L KajL —Dever v. Junction City, 25 
P. 861. 45 Kan. 417. 

47. Or.d—sRelfl V. Portland, 141 P. 
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Until payment of datnages. Unless prepajment 
of damages for injury to property is required by 
statute,^8 the municipality may not be restrained 
from making an improvement until damages have 
been assessed and paid;^® nor will injunction lie 
to restrain the use of land condemned for public 
purposes until compensation is paid if an adequate 
remedy exists at la\v.50 WTiere, however, municipal 
power of taxation is so limited as not to be ade¬ 
quate to pay within a reasonable time damages 
caused by the opening of a street, such opening may 
be enjoined until security for payment is given.5i 
Wliere a municipality undertakes to change the 
grade of a street, without making compensation to 
the owner of property abutting thereon, the fact that 
there has been no negligence in or about the work 
does not defeat his right to have the street restored 
to its former condition.®^ 

Condition of city treasury may not be urged as a 
ground for such an injunction,*® except, it has been 
held, where it may clearly appear that sufficient 
funds will not be available for making or complet¬ 
ing the improvement^^ 

Specification of grounds, A property owner has 
been held not to be entitled to restrain the making 
of improvements on grounds not set forth in a pro¬ 
test which he filed with the council,** and, where he 
has filed a protest against proposed improvements 
on specified grounds and his protest is overruled, he 
may not thereafter maintain a suit to restrain the 


making of the improvement on grounds not speci¬ 
fied in his original protest** 

b. Defects in Preliminary Proceedings 

Injunction will lie to restrain enforcement of an Im¬ 
provement ordinance void by reason of a jurisdictional de¬ 
fect in the preliminary proceedings. 

Under general rules, injunction will lie to restrain 
the enforcement of an ordinance or resolution for 
an improvement which was invalid by reason of a 
jurisdictional defect in the proceedings,*^ or because 
it provides for an unreasonable exercise of the mu¬ 
nicipal power to make improvements;** and in¬ 
junction is the proper remedy to restrain a mu¬ 
nicipal corporation from taking private land for 
improvements without first acquiring the land pur¬ 
suant to law.*® An injunction, however, will not be 
granted for irregularities which did not avoid the 
proceedings,*® or merely on the ground of the want 
of necessity for the improvement,®^ or in advance 
of the levy of a tax or assessment,*® especially if 
the rights of the party can be otherwise protected.*® 

e. ITatnre of Threatened Damage 

Injunction lies to restrain the making of a municipal 
Improvement only where the damage threatened Is Im¬ 
mediate and substantial. 

Following the general rules, as discussed in In¬ 
junction §§ 22, 23, ordinarily an injunction will not 
be granted where the threat of dan^e is not prob¬ 
able and imminent,** or where the damage threat- 


167, 142 P. 827, 71 Or. 421, L..R.A. 
1915D 772. 

44 QJ, p 318 note 84. 

4& Cal.—Wilcox V. Sngebretaen, 116 
P. 760, 160 Cal. 288. 

44 C.J. p 313 note 86. 

49. Okl.—^Edwards v. Thrash, 109 F. 

832, 26 OkL 472. 138 Azn.S.R. 976. 

44 C.J. p 313 note 87. 
sa Mo.—Hammerslough v. Kansas, 
57 Mo. 219. 

K.J.—Jersey City v. Gardner, 38 N. 
J.Eq. 622. 

51. Fa.—EZeene v. Brlatol, 26 Pa- 
46. 

52. Ala^—New Decatur v. Smith, 41 
So. 1028—-New Decatur v. Scharf- 
enbers, 41 Sa 1025, 147 Ala. 867, 
1119 AxxLSJt. 81. 

S 3 L Minn.—^Hamre v. Thief Hiver 
Palls, 184 N.W. 225. 150 Minn. 40. 

SA Ark.—Arkansas-Mlssourl Power 
Ca T. Pisrgott Lflght, ete., Impr. 
Dial. No. 1, 271 S.W. 947, 168 Ark. 
882. 

55. Cal.—-Blake v. dty of Bureka, 
258 P. 945, 201 Cal. 643. 

BA Cal.—^Rioe ▼. Hanrahnn Co., 293 
P. 67, 210 CaL 625—Blake v. dty 
of Burekaw 263 P. 945, 201 Gal. 648. 


57. Iowa.—Penningrton v. Fairbanks, I 
Morse & Co., 258 N.W. *60, 20.7 Iowa j 
1117. 

Ky.—dty of Princeton v. Baker, 7 S. 

W.2d 1042, 225 Ky. 219. 

44 C.J. P 818 notes 97, 98. 

Beaeftts 

Judgment of city's board of public 
works as to whether benefits of pro¬ 
posed sewer equal estimated costs is 
subject to direct attack by suit to 
enjoin performance of contract.— 
Windhorst t. City of Indianapolis, 
188 N.B. 828, 99 IndJ^p. 226. 

68 . N.Y.—-Trimble v. Spillman, 148 
N.Y.6. 536. 

44 C.J. p 814 note 99. 

69. Or.—^Flraser v. Portland, 158 P- 
914, 81 Or. 92. 

44 QJ. p 814 note 1. 

ea Kan .—Bentley v. Gunn, 266 P- 
28, 125 Kan, 784. 

Md.—^Browne v. Mayor and dty 
Council of Baltimore, 161 A. 24, 
168 Md. 212. 

44 CJr. p 314 note 2. 

Falloxs to serve aotloa 
Property holder could not enjoin 
change of grade and narrowing of 
sidewalk becajuse notice of knprove- 
ment was not served or assessors ap- 
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pointed to appraise damage.—^Brown 
V. City of Atlanta, a45 S.B. 856, 167 
Ga. 416. 

Notloe and map in respect of street 
widening project provided before pas¬ 
sage of ordinance were not suf¬ 
ficiently defective to Justify enjoin¬ 
ing project.—^Browne v. Mayor and 
City Council of Baltimore^ 161 A. 
24, 168 Md. 212. 

61. Ala.—^Pilcher ▼. Dothan, 93 So. 

16, 207 Ala. 421. 

44 C.J. P 815 note 8. 

68 . Wis.—^Ballard T. Appleton, 26 
Wia. 67. 

44 C.J. p 315 note 4. 

63» Iowa.—^Rocdcwell r. Bowers, 66 
N.W. U, 88 Iowa 88- 
44 C J. p 815 note 5. 

64. Mo.—Brown v. Philips, 264 S. 

W. 700. 800 Mo. 608. 611. 

44 C.J. p 315 note 7. 

Street widening project 
Court may deny Interferenoe with 
street widening project by injunction 
If there is no substantial probability 
of injury firom irregularities In pro¬ 
ceedings.—^Browne v. Mayor and dty 
CouncU of Baltlmorsb lil A 24. 168 
Md. 212. 
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ened is not substantial,or different from that of 
the general public,®® 

d. Existence of Other Itemedy 

As a general rule, the existence of an adequate rem¬ 
edy at law precludes Injunctive relief against the mak¬ 
ing of municipal Improvements. 

Pursuant to the general rule, an inj'unction wnll 
not be granted at the instance of a person who has 
an adequate remedy at law;®7 but, where a statute 
provides a mode by which the damage to private 
property caused by the public improvement may be 
ascertained to the satisfaction of the owners and 
paid over to them without the delays consequent on 
a suit at law,®® or where a municipality undertakes 
to improve a street to the injury of the owner of 
the property abutting thereon without first having 
made compensation as required by a constitutional 
provision,®® the owner is entitled to injunctive re¬ 
lief, irrespective of the city’s solvency^® or of the 
fact that he might obtain full compensator}* damag¬ 
es at law.71 It has also been held that, where the 
roadbed of a street is raised by the street commis¬ 
sioners without legal authority, it cannot be urged 
against a bill in equity for relief that there was an 
adequate remedy at law.^® An injunction will not 
be granted where plaintiff has an adequate remedy 


by appeal"® or certiorari."^* 

e. At Whose Instance Injunction May lie 

Ordinarily an injunction to restrain the making of 
municipal improvements will lie only at the instance of 
one threatened with Irreparable damage and having a spe¬ 
cial interest apart from that of the general public. 

In order to authorize one to maintain a suit for 
injunction he must have some special interest there¬ 
in different from that of the public in general,^® and, 
where an injunction will lie under the general rules, 
it will issue only at the instance of one who will suf¬ 
fer irreparable damage.^® However, where the il¬ 
legal act of the municipality in making improve¬ 
ments violates public rights, the state,or a general 
taxpayer,"® may ask for an injunction to restrain 
the making of the improvement; and a similar rule 
has been applied where a municipalit}* illegally at¬ 
tempted to establish a bus line.^® 

A municipality may invoke injunction to restrain 
a property owner from making an improvement ac¬ 
cording to specifications different from those pro¬ 
vided in an ordinance.®® 

Uncondemned easement. The owner of an un¬ 
condemned easement may be entitled to a prelim¬ 
inary injunction,®! and the rule that injunction will 


65. Ind.—^Mitchell v. Peru, 71 N.B. 
132. 163 Ind. 17. 

44 C. J. P 315 note & 

PlaTHdTig of sliada trees 

Injunction would not lie to restrain 
city from planting trees In street 
which plaintiff alleged were to be 
planted for spiteful purpose and 
would Interfere with operation of 
plaintiff's airplanes, especially where 
the Improvement of the street would 
not result in discontinuance of alz^ 
port.—^Air Terminal Properties v. 
City of Now York, 16 N.T.S.2d 629, 
172 Mlsc. 945. 

66 . Tez.—^Wootters v. Crockett, 83 8 . 
W. 391, 11 Tex.Clv.App. 474. 

44 C.J. P 316 note 9. 

67. Mich.—^A. 31. Campau Healty 
Co. V. City of Detroit, 256 N.W. 367, 
268 Mich. 417. 

OkL—^Baldwin v. City of Ijawton, 385 
P. 2 d 699, 198 Okh 585. 

Pa.—^Hublsz V. Jeannette Borough. 

Com.PL. 21 West.Co.Ii-J. 137. 

Wis.—^Randall v. City of Milwaukee, 
249 N.W. 73. 212 Wis. 374. 

44 C.J. p 316 note 17. 

68 . CaL—Wilcox V. Bngebretsen, 116 
P. 750, 160 CaL 288. 

69. Ala.—^New Decatur v. Scharfen- 
herg, 41 So. 1025. !147 Ala 367, 119 
Azn.S.K. 8 L 

Mo.—^Hieldom v. Ellrkwood, 152 S.W. 

374. 169 Mo.App. 166. 

44 C. J. p 316 note 19. 

70. Ala—New Decatur v. Scharfen- 
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berg, 41 So. 1025, 147 Ala 867. 119 
Am.S.R. 81. 

71. Ala—^New Decatur v. Scharfen- 
berg. supra 

72. VL—ColUns v. Barre. 101 A. 48. 
91 VL 843. 

73. Ind.—Balfe v. Lammers, 10 N.SL 
92, 109 Ind. 347. 

44 C.J. p 317 note 25. 

Taxpayers having no adeguate rem¬ 
edy by appeal may maintain a suit 
for an injunction.—Whitmore v. City 
of BArtford, 114 A. 686 , 96 Conn. 511. 

74. Iowa—^Rockwell v. Bowers, 55 
N.W. 1 , 88 Iowa 88 . 

44 C.J. p 317 note 25. 

75. Ind.—Mitchell v. Peru, 71 NJS. 
132, 163 Ind. 17. 

Tena—Corporation of Seviervllle v. 
King, 184 S.W.2d 381, 182 Tenn. 
143. 

Tex.—Powell v. City of Baird, Civ. 

App., 132 S-W-Zd 464. 

44 C.J. p 817 note 29. 

Owner of property not benefited by 
special Improvement may not enjoin 
improvement, but may enjoin as- 
sessmenL—Botts v. City of Valley 
Center, 257 P. 226. 134 Kan. 9. 

Purchase of vtilitr plant 
The validity of a municipal bond 
issue concerns only the municipality 
and its bondholders, and such issue 
may not be raised by a utility com¬ 
pany in its suit to enjoin municipal 
purchase of a utility planL 
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U.S.—Illinois Power & Light Corpo¬ 
ration V. City of Centralia, D.C.I1L, 
11 F.Supp. 874, vacated and cause 
remanded on other grounds, C.C. 
A, City of Centralia, 111., v. Illinois 
Power & Light Corporation, 89 F. 
2d 985. 

Ohio.—^Lake Shore Power Co. v. Vil¬ 
lage of Edgerton, 184 NE. 37, 43 
Olilo App. 545. 

SnJfident iatarest held shown 
U.S.—^lowa Southern Utilities Cb. v. 
Ca3sill. C.C.AIowa, 69 F.2d 703— 
Missouri Public Ser\'ice Corpora^ 
tlon V. Fairbanks, Morse & Co., D. 
aMo.. 19 F.Supp. 38. 

76. Ariz.—^Farmer v. Dahl, 171 P- 
130, 19 Ariz. 396. 

44 a J. P 816 note 12. 

77. Okl.—^Rogers v- Rogers, 229 P. 
292, 102 OkL 296. 

78. N.T.—Huff V. New York. 195 N. 
Y.S. 257, 202 App.Dlv. 425. 

Ohio.—^Hallock v. Columbus, 1 Ohio 
N.P..N.S., 205. 

79. N.Y.—^Huff V. New York, 195 N. 
Y.S. 257, 202 App.Dlv. 425. 

44 C.J. p 317 note 35. 

Sa Ind.—^Drew v. Geneva, 60 N.E. 

871, 150 Ind. 662, 42 L..R..4. 814. 
N.Y.—^Trimble v. Spillman, 148 N.Y. 
S. 586. 

81. Pa.—Stuart v. Gimbel. 131 A. 

728, 285 Pa. 102. 

44 C.J. p 81*6 note 18. 
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not be g^ranted where it would result in greater in¬ 
jury to defendant than its refusal is inapplicable in 
such a case.^^ 

§ 1138. -Procedure 

The general rules governing suits for Injunction con¬ 
trol in respect of the procedure in obtaining an injunction 
to restrain the making of a municipal improvement. 

The general rules governing suits for injunction, 
as discussed in Injunctions §§ 162-202, ordinarily 
control in respect of the procedure in obtaining an 
injunction to restrain the making of a municipal 
improvement.^^ a property owner may not main¬ 
tain a suit to enjoin improvement proceedings where 
his action is premature,as Avhere he has failed 


first to exhaust his legal remedies, -85 nor may he 
bring suit after his remedj- has been barred by lim- 
itations*® or laches.^" 

Pleading. In accordance with the general rules 
; with respect to pleadings in suits for injunctions, 
which rules apply in suits of this kind®® a bill, pe¬ 
tition, or complaint for an injunction to restrain the 
making of municipal improvements should disclose 
the facts entitling applicant theretofor example, 
it must show that plaintiff is the owner of the land 
affected;*^® must allege specifically any defect in 
proceedings relied on to defeat jurisdiction and, 
if abuse of discretion is relied on, it must be spe¬ 
cifically alleged.®^ It has been held that, where the 


82. Pa.—Stuart v. Olmbel, supra. 

83. U.S.—^Missouri Public Service 
Corporation v. Fairbanks, Morse & 
Co., D.C.MO.. 19 F.Supp. 38. 

Cal.—^Brydon v. City of Hermosa 
Beach, 270 P. 255, 93 Cal.App. 615. 
Ill.—^Downers Grove Sanitary Dlst. v. 
Downers Grove Inv. Co., 178 N.E 
42, 345 m. 359. 

Pa.—Sollak V. Borough of North 
Belle Vernon, 200 A. 707, 131 Pa. 
Super. 459. 

Parties 

Ga.—^Wilkins t. Savannah, 111 S.E. 

42, 152 Ga. 638. 

44 C.J. P 317 note 41. 

Plndinga 

Ind.—Swalm v. City of Indianapolis, 
171 N.E. 871, 202 Ind. 233, rehear¬ 
ing denied 173 N.E. 287, 202 Ind. 
233. 

QnestioiLS of fact 

Okl.—Scarden v. City of Guthrie, 292 
P. 40, 145 OkL 187. 
jadgmeat or order 

(1) Order of city depriving prop¬ 
erty owners of use of basement pro¬ 
jecting under street except on condi¬ 
tion was held not arbitrary, capri¬ 
cious, OP unjust under evidence.— 
Swaim V. City of Indianapolis. 171 X. 
E. 871, 202 Ind. 233, rehearing denied 
173 X.E. 287, 202 Ind. 233. 

<2) A Judgment in suit by owner of 
adjoining property enjoining city 
from building public convenience sta¬ 
tion on parkway, but not enjoining 
building of underground station at 
same location, was proper as pro¬ 
tecting property owner but permit¬ 
ting city to build station In manner 
consistent with nature of surround¬ 
ing property.—Hassell v. City and 
County of San Francisco, 78 P.2d 
1021,11 CaJ.2d 168. 

84 . Ma—Brown v. PhUlps, 254 S.W. 
700, 300 Mo. 603. 

Pa.—Chew v. Philadelphia, 101 A. 915, 
267 Pa. 589, L..IUL1918A 986. 

44 CVJ. p 317 note 39 [a*]. 

Sxooaadlags haU not j^ramatiira 
Proceeding to set aside sidewalk 
ordinance was held not premature. 


where instituted by landowner on 
learning of borough's action direct¬ 
ing commencement of work and in¬ 
dicating intention to assess.—^Van- 
noy V. Borough of Pennington, 152 
A. TS4, 9 X.J.Mi8C. 98. 

85. U S.—Collins v. City of Phoenix. 

C.C.A.Ariz., 54 P.2d 770. 

83. Ark.—^Tates v. Phillips, 22 S.W. 

2d 559, ISO Ark. 709. 

44 CJ. p 317 note 39 [bj. 

S^ixnltatloBs held applicable 
■Where proceedings for improve¬ 
ment of main arterial traffic wa^- are 
had under Traffic-Way Act, limita¬ 
tion expressed in act for attacking 
proceedings had was applicable.— 
Kansas City v. Scherrer, 8 P.2d 1074, 
135 Kan. 1. 

l^lxiiitatloiis held inapplicable 
Kan.—Kansas City v. Scherrer, su¬ 
pra. 

44 C.J. p 317 note 39 [b] (2). (3). 
Statute held to he one of limitations 
Statute prescribing time for bring¬ 
ing suits involving determination of 
municipal governing body on im¬ 
provement program was a statute of 
limitations rather than statute au¬ 
thorizing review.—Oliver v. Board of 
Trustees of Town of Alamogordo, 1 
P.2d 116, 86 N.M. 477. 

87. nL—Carstens v. City of 'Wood 
Elver, 176 X.E. 266, 344 IlL 819. 

44 CJ. p 317 note 40. 

XiaOhes held not shown 
U.S.—Missouri Utilities Co. v. City 
of California, Mo., D.C.Mo., 8 F. 
Gupp. 454. appeal dismissed CC. 
A.. 79 P.2d 1003. 

Mass.—Suburban LAnd Co. v. Town 
of Billerica, 49 N.E.2d 1012, 814 
Maas. 184, 147 A.D.R. 660. 

N.J.—Vannoy v. Borough of Penning¬ 
ton. 152 A. 784, 9 N.J.Mlsc. 98. 

8& Colo.—City and County of Den¬ 
ver V. Bossier 266 F. 214, 88 Colo. 
329. 

Answer 

In suit to enjoin town from pro¬ 
ceeding with street improvements, 
allegations of sworn answer disclos¬ 
ing that town would acquire, at very 
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slight expense to It, broad and perma¬ 
nently pa\’ed Streep doing away with 
railroad grade crossing in center of 
town, and avoiding passing of 
through traffic through Its most con¬ 
gested section and in front of Its 
most largely patronized public school^ 
were held to show necessity for proj¬ 
ect.—^Darwin v. Town of CookevlllCr 
97 S.W.2d 838, 170 Tenn. 508. 

89. U.S.—Collins v. City of Pheenix,. 

C. CA..ArIz.. 54 P.'2d 770—Missouri 
Utilities Co. V. City of California,. 

D. G.MO., 8 F.Supp. 454, appeal dis¬ 
missed, C.CA... 79 F.2d 1003. 

Kan.—Smith v. Kansas City, 80 P.2d 
1068, 148 Kan. 344. 

Mo.—^Marbury v. City of Farming- 
ton. App., 5 S.W.2d 677. 

W.Va.—Chapman v. Huntington, W. 
Va, Housing Authority, 8 S.E.2d 
502, 121 W.Va. 3119. 

44 C J. p 318 note 43. 

Pailnre to show dlsqusUlloatioa of 
oonncilnuui 

Allegation In petition to enjoin 
construction of sewer system that 
council member was dealer in nec¬ 
essary material did not show dis¬ 
qualifying interest where he was not 
shown to be financially interested in 
the contract.—^Hodge v. City of 
Princeton, 18 S.W.2d 491, 227 Ky. 
481. 

Fstitloa held good on demurrer 
Neb.—Sheets v. City of Cozad, 287 
N.W. 401, 121 Neb. 452. 

90. N.H.—^Unlon School-Dlst ▼. 

Keene, 7 A. 880, 63 N.H. 628. 

44 C.J. P 318 note 44. 

91. Cal.—^Blake v. City of Eureka. 
268 P. 945, 201 Cal. <648. 

44 CJ. p 318 note 45. 

Failure to hear eTldance 
Complaint to enjoin improvement 
alleging failure to hear evidence on 
objections, but not alleging offer or 
refusal to hear evidence, wae insuffi¬ 
cient—^Blake ▼. City of Eureka, su¬ 
pra. 

98. Cal.—Ritzman v. City of Los An¬ 
geles, lOa P.2d 641. 88 CaLApp.2d 
470. 
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allegations of the complaint are denied by a veri¬ 
fied answer which shows compliance with the stat¬ 
ute authorizing the proceedings, a temporary in¬ 
junction should be dissolved.^^ 

Evidence. The burden of proof rests on plain¬ 
tiff suing to restrain the making of a municipal im¬ 
provement,®^ and the general rules, as discussed in 
Injunctions §§ 189-192, ordinarily control in re¬ 
spect of presumptions,®5 and the admissibility®® and 
sufficiency®"^ of the evidence adduced in such pro¬ 
ceedings. 

§ 1139. Compelling Execution of Order for 
Improvement 

In the absence of a statute to the contrary, a munic¬ 
ipal corporation cannot be compelled to carry out an Im¬ 
provement merely because a sufficient petition therefor 
has been presented. 

In the absence of a statute to the contrary, a mu¬ 
nicipal corporation cannot be compelled to carry 
out an improvement merely because a sufficient pe¬ 
tition therefor has been presented,®® but, where an 
ordinance or resolution in due form has been enact¬ 
ed ordering the improvement to be made, a person 


directly affected may by mandamus compel the 
proper officer or officers to execute the order.®® A 
property’ owner may not compel the paving of a 
street not included in a petition for street improve- 
ments.i 

Mandatory injunction requiring the council to 
proceed will not be granted at the demand of abut¬ 
ting owners where the council had advertised for 
bids and attempted to let the contract, although 
some members had voted against letting the con- 
tract.2 

§ 1140. Operation and Effect 

A detsrmlnstlon or ordinance as to a municipal im¬ 
provement has been likened to a Judgment which Is con¬ 
clusive In the absence of review. 

The determination, order, or ordinance for a 
municipal improvement has been compared to a 
judgment,2 and is conclusive where review has not 
been sought,^ and, under principles discussed supra 
§ 1135, such determination is, in the absence of 
fraud, final and conclusive as to matters committed 
to the discretion of the municipal authorities. Prop¬ 
er compliance with charter or statutory provisions. 


Ho.—^Marbury v. City of Farmington, 
App., 5 S.W.2d 677. 

44 CJ. p 818 note 46. 

HegatlvlSLg preBn3Bptlo& of regtilulty 
The straightening of channel of 
natural storm drain In city park was 
largely within discretion of park 
commissioners who had fUll control 
over parka under city charter, and 
complaint. In order to be sufficient, in 
suit to enjoin the straightening, 
should fairly have negatived pre¬ 
sumption of the regularity of the offi¬ 
cial action of the park commission¬ 
ers in directing that channel be 
straightened.—^Rltzman v. City of 
Los Angeles, 101 P.2d 541, S8 Cal.App. 
2d 470. 

Complaint held gnaolent 
Complaint in action to restrain 
proceedings to open private alley to 
public was held to allege gprosa abuse 
of discretion amounting to legal 
fraud, although it did not use word 
'Traud,'* or expressly allege collusion 
between city council and owners of 
lota benefited.—^Erro v. City of Santa 
Barbara, DLl P.2d 890, 123 Cal.App. 
508. 

93. Minn.—^Knoblauch v. Minneapo¬ 
lis. 57 N.W. 928. 56 Minn. 821. 

44 C. J. p 318 note 47. 

94. n.S.—Iowa Southern T7Ulltie8 
Co. V. Casslll, CCA^Iowa, 69 F.2d 
703—Missouri Public Service Qot~ 
poratlon v. Fairbanks, Morse & Co., 
D.CMo., 19 F.Supp. 46. 

W.Va.—George v. City of Wellsburg. 

163 S.E. 481, 111 W.Va. 679. 

44 C.J. p 818 note 52 [slJ. 


95), Cal.—^Mitchell v. Board of Trus¬ 
tees of City of Woodland, 285 P. 
865. 104 CaLApp. 225. 

44 C J. p 318 note 61. 

Anthozity of property owners’ 
agents to sign petition for public im¬ 
provement Will be presumed.—City 
of Altus V. Bates, 281 P. 138, 138 
Okl. 291. 

98. Cal.—^Brydon v. City of Hermosa 
Beach. 270 P. 255. 93 CaLApp. 615. 
N.M.—^Massengill v. City of Clovis, 
270 P. 886. 33 N.M. 619. 

N.Y.—Beckwith v. City of New Roch¬ 
elle, 245 N.Y.S. 21, 188 Misc. 62, 280 
App.Div. 785. 

44 C.J. p 318 note 53. 

97. Mo.—Stumpe v. City of Wash¬ 
ington, App., 22 S.W.2d 865. 

Neb.—Stuhr v. City of Grand Island, 
233 N.W. 886, 120 Neb. 491. 

44 C.J. p 318 note 54. 

Pzima facie evidence 
City council’s acceptance of peti¬ 
tion for public improvement, signed 
by property owners* agents. Is prima 
facie evidence that agency exists.— 
City of Altus V. Bates, 281 P. 138, 138 
Okl. 291. 

Bvidenoa held saffioient 

(1) To justify board's refusal to 
permit construction of road through 
X>ark.—Olmstead v. City of San Diego, 
12 P.2d 22, 124 CaLApp. 14. 

(2) To show that lack of uniform¬ 
ity of benefits was inevitable under 
front-foot rule assessment.—^Thacker 
V. Paving Imp. Dlst. No. 6 of Mena, 
31 S.W.2d 768, 182 Ark. 868. 
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(3) To warrant Injunction against 
building of comfort station on park¬ 
way in residential area, the evidence 
showing that it would be conspicuous 
and emanate obnoxious odors.—Has¬ 
sell V. City and County of San Fran¬ 
cisco, 78 P.2d 1021, 11 Cal.2d 168. 

(4) To establish conclusively that 
requirement of chemical test did not 
stifie competition, where evidence 
showed that six bids contemplated 
use of pipe fulfilling chemical analy¬ 
sis test.—^Haralson v. City of Dallas, 
Tex.Civ.App., 14 S.W.2d 345, error 
dismissed. 

Bvldence heU lajnxilloiexLt 
CaL—^Brydon v. City of Hermosa 
Beach, 270 P. 255. 93 Cal.App. 615. 
■tex.—Bright v. City of Corpus Chrls- 
ti, Civ.App.. 172 S.W.2d 763. 

9a Cal.—Hyde v. Wilde, 196 P. 118, 
51 Cal.App. 82. 85. 

44 C-J. p 318 note 55. 

99. Colo.—^Rhodes v. Denver Bd. of 
Public Works, 49 P. 430, 10 Colo. 
App. 99. 

44 C.J. P 318 note 58. 

1. Ark.—Ahem v. Paving Improve¬ 
ment Dlst. No. 53 of Texarkana, 
29 6.W.2d 265, 181 Ark. 1020. 

a Neb.—Hlddleson v. Grand Island, 
212 N.W. 619, 115 Neb. 287. 

a Minn.—^Hause v. St. Paul, 102 N. 

W. 221, 94 Minn. 115. 

44 C.J. P 818 note 59. 

4. N.C.—Schank v. Asheville, 69 8. 

E. 681. 154 N.C. 40. 

44 C.J. p 319 note 6Sa 



S 1141 


MV:slCIPAL COBPORATIOSS 


63 C.J.S. 


in the matter of preliminaiy proceedings, confers i improvements deemed convenient or necessary for 
jurisdiction on the municipal authorities to make | the public interesL^ 

D. CONTRACTS 


1. Ix Gexe&al 


§ 1141. Constitutional, Statutory, and Char¬ 
ter Provisions Generally 

Within constitutional limits, the legislature may reg¬ 
ulate the making of contracts for public improvements in 
a municipal corporation. 

The legislature may regulate the making of con¬ 
tracts for public improvements in a municipal cor¬ 
poration, provided it does not violate constitutional 
provisions, particularly constitutional provisions 
granting the right of local self-government, and 
does not unlawfully interfere with the freedom of 
contract.® Under this regulatory power numerous 
statuton,' and charter provisions relating to con¬ 
tracts by and with municipalities for public im¬ 
provements have been enacted.^ A valid provision 


of this nature is binding on a municipal corpora¬ 
tions and on a person contracting with it for the 
construction of a public improvement,® provided 
it was enacted,!® and has not been repealed,!! prior 
to the making of the contract in question. A char¬ 
ter provision relating to “local improvement work” 
does not, of course, control a contract for work not 
falling within the meaning of that expression.!® 
Under some constitutional provisions cities assum¬ 
ing exclusive control of all matters of local and mu¬ 
nicipal concern are not controlled by state laws in 
such matters.!® Where a municipal contract for an 
improvement is illegal because it violates a consti¬ 
tutional provision, the fact that many voters are in 
favor of, and very few opposed to, it is immate- 
rial.!4 


5. Or.—Wlnffate v. Astoria. 6o P. 
982. 39 Or. 603. 

CJr. p 319 note 70. 

6. Cal.—Metropolitan Water Dlst. of 
Southern California v. Whitsett. 
10 P.2d 751. 215 Cal. 400. 

Mo.—^Baxter v. Land Const. Co.. 206 
S.W.2d 325. 35T Mo. 58. 

44 CJ. P 283 note 87. p 319 note 82. 
Legislauve control of municipal con¬ 
tracts generally see supra 6 974. 

Zhoraase in. oompensatloii 

(1) The question whether a stat¬ 
ute relating to the paj-ment by a mu¬ 
nicipality of the increased cost of 
completing contracts arising out of a 
state of war violates a constitution¬ 
al prohibition against the payment of 
extra compensation to a public con¬ 
tractor depends, as applied to a par¬ 
ticular agreement, on whether the 
agreement is founded on a substan¬ 
tial consideration. 

U.S.—Holbrook, etc., CotP. v. New 
York. D.C.N.Y., 277 P. 840. 

N.T.—^McGkivem v. New York, 138 N- 
R 26, 234 N.Y. 377, 25 A.L.R. 1442. 

(2> If the promise of the munici¬ 
pality is invalid under the constitu¬ 
tional prohibition, the statute cannot 
make it valid.—^McGovern v. New 
York, supra. 

(8) Act anthorlzing municipalities 
to alter contracts because of war 
conditions was held not to violate 
constitutional provision against in¬ 
creasing compensation.—^Blakeslee v. 
Board of Water Gom'rs of City of 
Hartford, 189 A. 106. 106 Conn. 642, 55 
A.L.R. 1319. 


ProvlsloBs held not invalid 
Mo.—^Baxter v. Land Const Co., 206 
S.W.2d 325, 357 Mo. 58. 

N.Y.— Gk)Uld V. Bennett 276 N.Y.S. 

113, 153 Mlsc. 818. 

44 CJ. p 319 note 82 [bl. 

7- CaL—^Metropolitan Water Dist of 
Southern California v. Whitsett. 10 
P.2d 751. 215 Cal. 460. 

Colo.—City and County of Denver 
V. Bossie. 266 P. 214, 83 Colo. 329. 
Mo.—^Baxter v. Land Const Co.. 20'6 
S.W.2d 325, 357 Mo. 58. 

N.J.—^E. J. Flaherty Contracting Co. 
V. Town of Kearny, 150 A. 676. 107 
N.J.Law 45, affirmed 154 A. 627. 
107 N.J.Law 618. 

Pa.—^Philadelphia Housing Authority 
V. Turner Const. Co.. 23 A. 2d 426, 
343 Pa. 512. 

44 C.J. p 319 note 77. 

Statute as part of contract see Infra 
§ 1169. 

**Fabllo work” 

The words '*publlc work,” when 
used in connection with contracts for 
public work, are not used in their 
broad sense but are meant to embrace 
contracts akm to building contracts. 
They include work by or for a mu¬ 
nicipal corporation and contractors 
therewith.—Cajter v. City and Coun¬ 
ty of Denver. 160 P.2d 991, 114 Colo. 
33. 

Pnrposa of Imdget law is to secure 
economy in. and fair prices for, con¬ 
struction work to be paid for out of 
municipal funds.^—Schumacher v. 
City of Clear Lake, 239 N.W. 71. 214 
Iowa 34—Carlson v. City of Marshall¬ 
town, 236 N.W. 421, 212 Iowa 873. 
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8. N.Y.—Medina v. Dlngledlne, 104 
N.E. Ills, 211 N.Y. 24. 

9. Ind.—State v. Indianapolis, 123 
N.E. 405. 188 Ind. 685. 

N.Y.—Henschel v. City of New York, 
243 N.Y.S. 362, 137 Misc. 310. 

Pa.—^Philadelphia Housing Authority 
V. Turner Const. Co., 23 A.2d 426. 
343 Pa. 512. 

la N.Y.—Fidelity, etc., Co. v. Jos- 
lin, 174 N.Y.S. 396, 106 Mlsc. 289. 
44 C.J. P 319 note 80. 

Curative statutes see infra S 1168. 
11. N.J.—^Delker v. Atlantic County, 
101 A. 870, 90 N.J.Law 473. 
Statutes hdd repealed 
Mass.—^Demos Bros. General Contrac¬ 
tors V. City of Springfield, Mass., 
76 N.E.2d 166, 322 Mass. 171. 

Pa.—^Philadelphia Housing Authority 
V. Turner Const. Co.. 23 A.2d 426, 
843 Pa. 612. 

44 C.J. p 319 note 81 [a]. 

Statutes held not repealed 
Aric.—Connelly v. Lawhon, 23 ■S.W.2d 
990, 180 Ark. 964. 

N.Y.—Gould V. Bennett, 27« N.Y.S. 
113. 153 Mlsc. 818. 

Tex.—City of Del Rio ▼. Lowe, Civ. 
App.. Ill S.W.2d 1208. reversed on 
other grounds Lowe v. City of Del 
Rio, 122 S.W2d 191, 132 Tez. 111. 
44 aJ. p 319 note 81 [b]. 

ISi Wash.—John Contracting Co. v. 

Seattle. 138 P. 458, 74 Wash. 298. 
44 C.J. p 320 note 84. 

13: Colo.—City and County of Den¬ 
ver V. Bossie, 266 P. 214. 83 Colo. 
329. 

14. Or.—^Hunter v. Roseburg, l56 P. 
267, 167 P. 1065, 30 Or. 588. 
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Construction, Different statutes of the same ju¬ 
risdiction relating to municipal contracts for local 
improvements will be construed together^s unless 
they are so inconsistent or repugnant that they can¬ 
not stand together, in which case the last e^cpression 
of the legislative will controls.^® In interpreting 
parts of the same statute, the general intent of the 
statute, taken as a whole, is controlling,and spe¬ 
cific provisions prevail over general ones.^* 

§ 1142. Necessity of Contract 

The work of a municipal improvement must be done 
by contract only when so required by statute, charter, or 
ordinance. 

Where statute, charter, or ordinance so requires, 
the work of a municipal improvement must be done 
by contract.^® Under some provisions a contract is 
necessary where the expenditure involved exceeds 
a specified sum;20 and sometimes the charter or 
statute imposing the requirement creates specified 
exceptions as in the case of authorized work in 
progress at the time of the adoption of the require¬ 
ment but the courts will not read an exception 
into the statute.-^ On the other hand, in the ab¬ 
sence of an applicable requirement, a contract is 
not necessaTy,28 although permissible,^^ and a city 
need not let public work to contractors,^5 but may 
do it through its own officers.^^ 

A charter provision requiring all contracts for 
public improvements to be let to the lowest responsi¬ 
ble bidder does not prohibit the city from construct¬ 
ing the improvement under direction of its o\\ti en¬ 
gineers and ofiicers.27 Where a city is authorized 


to construct a street improvement through the street 
commissioner, or have the work done under con¬ 
tract, in case the abutting owners fail to perform 
the work within the time prescribed, it is immaterial 
to the rights of such owners which method is adopt¬ 
ed, as long as they are charged no more than the 
actual cost of the work.28 Where certain street im¬ 
provements are necessary, in which both a city and 
a street railway company are interested, the city has 
power to bind itself by a contract with the railway 
company that the city shall do the work and that the 
railwa 3 ' company shall pay a stipulated price there- 
for.29 A power given a city council to provide for 
the extension or construction of an improvement 
and to apportion the actual cost of labor or mate¬ 
rial expended does not limit the cit}" council to the 
extension or construction of the work by the em- 
ploj-ment of laborers, or by permitting the respec¬ 
tive lot owners to do the work themselves along and 
in front of their lots respectively, but authorizes the 
citj- council to provide for such construction by the 
making of a contract for the construction of the 
work as a whole.®® 

§ 1143. Criminal Responsibility of Contrac¬ 
tors 

Under some statutes regulating the work of municipal 
Improvements, contractors or subcontractors violating Its 
provisions may be prosecuted criminally. 

Contractors or subcontractors engaged in the exe¬ 
cution of public work contracts for a municipal cor¬ 
poration may be prosecuted criminal!}' for violation 
of regulating statutes relating to the work.®^ 


ISi N.T.—Gould V, Bennett, 276 N. 

T.S. 113. 168 Misc. 818. 

44 C.J. p 320 note 85^. 

16. Ill.—^Rockford v. Schultz, 129 N. 
R 865, 296 Ill. 254. 

44 C.J. P 820 note 86. 

Xa case of ooniUotliig statates the 
latest controls.—^Hendrickson v. Pow¬ 
ell County, 112 P.2d 199, 112 Hont. 1. 

17. S.D.—^Red Wing Sewer Pipe Co. 
V. Pierre, 164 N.W. 712, 36 S.D. 276. 

1& Cal.—Gualco v. City of Bakers¬ 
field, 260 P. 308. 86 Cal.App. 167. 

19. Cal.—^Foxen v. Santa Barbara, 
184 P. 1142, 166 Cal. 77. 

44 C.J. p 216 note 74, p 217, note 76, p 
320 note 88. 

90. Cal.—^Tosemite Portland Cement 
Corporation v. State Board of 
Rquallzation of California, 138 P. 
2d 89. 59 CaLApp.2d 39. 

44 C.J. p 820 note 89. 

91. N.T.—In re Blodgett, 81 N.T. 
117. 

44 C.J. p 820 note 60. I 


99l Ill —Chicago v. Hanreddy. 7^1 N. 

B. 834, 211 Ill. 24. 

41 C.J. p 320 note 91. 

93. Cal.—^Perry v. Los Angeles, 106 
P. 410, 157 Cal. 146, followed in 
Pox V. Hubbard, 106 P. 413, 167 
Cai. 153. 

44 C.J. p 320 note 92. 

9fti Minn.—^Wilke v. City of Duluth, 
216 N.W. 611, 172 Minn. 874. 
Chotoe of method is for the mu¬ 
nicipality.—Wilke V. City of Duluth, 
supra. 

95. Mo.—Contracting Plumbers' 

Ass’n of St. Louis V. Board of Ed¬ 
ucation of St Louis, 194 S.W.2d 
731, 238 Mo.App. 1096. 

44 C.J. P 217 note 79. 

96. Mo.—Contracting Plumbers' 

Ass'n of St Louis v. Board of Ed¬ 
ucation of St. Louis, supra. 

44 C.J. p 217 notes 79, 80. 

The doing of work by a oommlttee 
with the approval of the council is 
the act of the council, and as such 
the act of the eity within a statute 
providing that, where there are no 
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bidders for the construction of side¬ 
walks, the city may proceed to con¬ 
struct the same at its own expense. 
—^Payette v. Rich, 99 S.W. 8. 122 Mo. 
App. 145, 168—44 C.J. p 217 note 82. 

97. Mo.—Contracting Plumbers” 
Ass'n of St. Louis v. Board of Ed. 
of St. Louis. 194 S.W.2d 731, 238 
Mo.App. 1096. 

Okl.—Boecking v. Oklahoma City, 19 
P 2d 1082, 162 Okl. 104. 

Va.—^Home Bldg., etc., Co. v. Roan¬ 
oke, 20 S.R 896, 91 Va. 52, 27 L.R. 
A. 561. 

28. Miss.—^Edwards House Cb. v. 
Jackson. 45 So. 14, 91 Miss. 429. 

99. Maes.—Worcester v. Worcester, 
etc, R. Co., 80 N.R 232, 194 Mass. 
228. 

sa Okl.—Jones v. Holzapfel, 68 P. 

511, 11 Okl. 405. 

44 C. J. p 217 note 85. 

31. Md.—State v. Laasotovlch, 158 
A. 362, 162 Md. 147. 

Wash.—City of Seattle v. Hopkins, 
266 P. 192. 147 Wash. 468. 
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§ 1144- Authority to Contract 

a. In general 

b. Authority- of particular officers or 

bodies 

a. In (General 

A power conferred on a municipal corporation In gen¬ 
eral terms to make an improvement carries with it the 
power to make contracts therefor. 

While the statutory power of a municipal corpo¬ 
ration to contract for public improvements should 
be strictly construed,32 the power to make improve¬ 


ments, given in general terms, carries with it im¬ 
plied authority to make contracts therefor.33 On 
the other hand, where the municipality is without 
authority to make the improvement in question, a 
contract therefor is invalid.®* Where it is the dut>' 
of the municipality to furnish or provide public im¬ 
provements or conveniences, it may contract with 
some other person to furnish them.®® Some courts 
have held that a contract of a city with an indi¬ 
vidual whereby the city binds and obligates itself to 
make or complete a certain improvement is within 
its power,®® but other courts have arrived at the 
opposite conclusion.®^ 


XofllctoieiLlsi 

Indictment of public contractors 
and subcontractors for paying lower 
wases than required by ordinance 
was held fatally defective for failure 
to name underpaid laborers.—State v. 
Lassotovich, 159 A. 362, 163 Aid. 147. 
Svidenoa held insuIBcleiit 

To authorize conviction of public 
coniractor for not paying employees 
current wage paid by city for like 
work.—City of Seattle v. Hopkins, 
266 P. 192, 147 Wash. 458. 

82. NTeb.—Culllngham v. City of 
Omaha, 10 N.W.2d 615, 148 Xeb. 
744, rehearing denied 13 X.W.2d 
124, 143 Xeb. 744. 

Svezy xeasonahle doabt as to the 
extent or limitation of such power 
is resolved against the city.—Culling- 
ham V. City of Omaha, supra. 

Statute held not so indefinite as to 
preclude contract for Improvement.— 
City of Alllledgevllle v. Jeanes, 155 S. 
R 218, 42 Oa.App. 105, followed in 
City of Mllledgevllle v. WaU, 155 S. 
E. 221, 42 Ga.App. 110. 

83. U.S.—R. M. Grant & Co. v. City 
of Lake Worth, Fla., CCA.Fla., 40 
F.2d 579, certiorari denied City of 
Lake Worth v. R. M. Grant & Co., 
51 S.CL 82, 282 U.S. 878, 76 L.Ed 
776. 

Cal.—Guy F. Atkinson Co. v. Offher, 
194 P2d 83, 86 Cal.App.2d 92. 

Fla.—Schmeller v. City of Port Laud¬ 
erdale, 38 So.2d 36—Ginsberg^ v. 
City of Daytona Beach, 137 So. 253, 
103 Fla. r68. 

Kan.—^Kansas Utilities Go. v. City of 
Burlington, 44 P.2d 223, 141 Kan. 
926, appeal dismissed 56 S.Ct. 81, 
296 U.S. 658, 80 L.Ed. 469. 

Hiss.—U. S. Fidelity & Guaranty Co. 

V. City of Canton, 128 So. 744, 157 
Miss. 680. 

Ida—Arkansaa-Missouri Power Cor¬ 
poration V. City of Kennett, 156 S. 

W. 2d 918, 348 Mo. 1108. 

N.Y.—^Loaei Realty Corporation v. 
City of Xew York, 171 N.E. 899, 254 
N.T. 41. 

Ohio.—City of develand YUlage of 


Cuyahoga Heights, 75 X.R2d 99, 
81 Ohio App. 191. 

Or.—^Forrester v. City of Hillsboro, 
66 P.2d 496, 156 Or. 89. 

Pa.—^Borough of Sykesville v. Smith, 
93 Pa.Supcr. 489. 

Tex—Clark v. W. Ia Pearson & Co., 
39 S.W.2d 27, 121 Tex. 34—City of 
K1 Paso V. Mendoza. Giv.App., 191 
S.W.2d 102, error refused for want 
of merit. 

44 C.J. p 321 note 94. 

Ckmunerdal pnzposas 

Under statute authorizing city to 
contract for development of sub¬ 
merged lands for residential purpos¬ 
es, city could contract for their de¬ 
velopment for commercial purposes. 
—^Tampa Xorthem R. Co. v. City of 
Tampa, 140 So. 311, 104 Fla. 481, re¬ 
hearing denied 141 So. 298, 104 Fla 
481. 

Slum oleazanos; 2ow-oost honslag 
Fla—^Lott V. City of Orlando, 196 So. 
813, 142 Fla 338—^Marvin v. Hous¬ 
ing Authority of Jacksonville, 183 
So. 145. 138 Fla 690. 

Mont.—^Rutherford v. City of Great 
Falls, 86 P.2d 666, 107 Mont. 612. 
S.C.—^McXulty V. Owens, 199 S.B. 425, 
188 S.C. 377. 

W.Va—Chapman v. Huntington, W. 
Va, Housing Authority, 8 S.Ff.2d 
602,121 W.Va 319. 

BecoBStmotios. and zedavelopinMLt of 
bon sing areas 

Power of municipality under con¬ 
stitutional amendment and enabling 
act providing for reconstruction and 
rehabilitation of urban housing areas 
Is akin to the police power and as 
such is properly exercised by con¬ 
tract with redevelopment companies 
subject to public regulation.—^Murray 
V. La Guardla, 43 X.Y.S.2d 408, 180 
Misa 760, affirmed 42 X.T.S.2d 612, 
266 App.Dlv. 912, affirmed 52 N.S:.2d 
884. 291 X.Y. 320, certiorari denied 
64 S.Ct. 630. 821 U.3. 771, 88 L.F2d. 
1066. 

Sampoxary housing for vstezans 
Ohio.—Curtis V. Toledo Metropolitan; 
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Housing Authority, Com.PL, 78 N. 
E.2d 676. 

Contract with TTnlted States UAzltinie 
Commission 

Contract between city and United 
States Maritime Commission for es¬ 
tablishment of ferry service near 
tunnel under river, when tunnel was 
Insufficient to take care of traffic, was 
valid.—Chamberlain v. Board of 
Com'rs of City of Mobile, 11 So.2d 
724, 243 Ala. 662. 

Power as proprietary 

In contracting for the construction 
of public improvements the munici¬ 
pality acts in a proprietary rather 
than in a governmental capacity, and 
such contracts are governed by the 
same rules as control individuals.— 
Davis V. Commissioners of Sewerage 
of City of Louisville, D.C.Ky., 18 F. 
Supp. 672, modified on other grounds 
Commissioner of Sewerage of City of 
Louisville, Ky. v. Davis, C.C.A., 88 
P.2d 797. 

34e. Iowa.—Brooks v. Incorporated 
Town of Brooklyn, 124 N.W. 868, 
146 Iowa 136, 26 L.R.A.,N.S., 425. 
Neb.—Cullingham v. City of Omaha, 
10 N.W.2d 616, 143 Neb. 744, re¬ 
hearing denied 12 N.W.2d 124, 143 
Neb. 744. 

3& Tex.—Texas-New Mexico Utili¬ 
ties Co. V. State ex rel. City of 
Teague. Clv.App., 174 S.W.2d 57, er¬ 
ror refused—Neal v. San Antonio 
Water Supply Co., ClvA.pp., 218 S. 
W. 35. 

ETo dlstlnctloiL may be drawn be¬ 
tween a home-rule city and a smaller 
city in this respect.—^Texas-New 
Mexico Utilities Co. v. State ex reL 
City of Teague, Tex.ClY.App., 174 S. 
W.2d 57, error refused. 

36. W.Va.—-Whittaker y. Huntings 
ton, 107 fl.R 121, 88 W.Va. 422. 
Contracts to perform public duties 
generally see supra § 979. 

87. Mich.—Wheeler y. Sault Ste. Ma;- 
rle* 129 N.W. 685, 164 Mich. 388, 85 
L.R.A.,N.S. 647. 

44 CJ. P 321 note 99. 
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Any charter or statutory limitation on the power 
to contract must be observed,^® and a failure to do I 
so in a material respect will render a contract j 
void.3® Good faith on the part of city officials is 
immaterial if the contract is entered into in viola¬ 
tion of the statute or ordinance.^® Where the mu¬ 
nicipality undertakes to make an improvement on 
failure of a property owner to do so under a stat¬ 
ute giving such property owner an election to make 
the improvement himself, the contract must be fair¬ 
ly made at reasonable prices with due regard to the 
property owners' interests and must be fairly car¬ 
ried out.**^ 

Joint contracts. Under some statutes the contract 
for a public improvement ma}- be entered into joint¬ 
ly by two or more municipalities^^ or jointly by a 
municipality and the state.43 


b. Authority of Particular Officers or Bodies 

The power to contract for municipal Improvements 
is generally vested in the council, but it Is eometimes con¬ 
ferred on a particular board, commission, or officer. 

The authority to make contracts for municipal 
improvements is usually regarded as vested in the 
council,and, in the absence of a charter or statu¬ 
tory requirement therefor, the mayor's approval of 
a contract entered into by the council is not neces¬ 
sary,^* nor may a contract be consummated by an 
officer independently of the council.^® 

Boardj commission^ or officer. Power of a board, 
commission, or officer to bind the municipality by 
contract usually depends on express grant ^7 Au¬ 
thority to bind the city by contract for improve¬ 
ments, or at least a certain class of improvements, is 
sometimes vested b 3 ' charter or statute in a particu¬ 
lar board, commission, or officer,^® and sometimes 


28. Ky .—^Kentucky Utilities Co. v. 
City of Paris. 76 S.W.2d 1082, 236 
Ky. 22>6. 

Pa.—Gemmlll v. Calder, 8 A.2d 7. 
832 Pa. 281. 

Tex.—Superior Incinerator Co. of 
Texas v. Tompkins. Civ.App., 37 S. 
W.2d 391, affirmed Superior Incin¬ 
erator Co. V, Tompkins, Com.App., 
69 S.W.2d 102. 

44 C-J. p 321 note 96. 

Contract not ndtliln readliitlon 
Transit corporation fumlshlngr cop¬ 
per wire under commissioner’s open 
order was held not entitled to recover 
therefor from city, fumlshlngr of wire 
not being* within resolution of board 
of aldermen permitting purchase of 
materials merely for renewing sur^ 
face railway tracks on bridge.— 
Brooklyn-Manhattan Transit Corpo¬ 
ration V. City of New York, 279 N.T. 
S. 816. 244 App.Biv. 746, affirmed 199 
N.EL 664. 269 N.Y. 647. 

Votioe of Umltatlona 
Persons entermg into such con¬ 
tracts are charged with notice of 
limitations on the authority of the 
municipality. 

Iowa.—^Horrabin Paving Co. v. City 
of Creston, 262 N.W. 480, 221 Iowa 
1237. 

Mass.—^Dyer v. City of Boston, 172 
N.K. 236. 272 Mass. 266. 

N.Y.—^Henschel v. City of New York, 
248 N.Y.S. 862, 187 Mlsc. 310. 

Fa.—^Henry Shenk Co. v. Erie Coun¬ 
ty, 178 A. 662, 319 Pa. 100. 

39. Tex.—Superior Incinerator Co. 
of Texas v. Tompkins, Glv.App., 37 
6.W.2d 891, affirmed Superior In¬ 
cinerator CO. V. Tompkins. Com. 
App., 59 S.W.2d 102. 

Wls.—Bechtold v. City of Wauwato¬ 
sa, 280 N.W. 820. 228 Wla. 644. 

44 oij. p 321 note 86. I 


Validity of contracts -with federal 
govamment 

Validity of contract entered into 
by city with federal Public Works 
Administration for purpose of ob¬ 
taining United States funds to con¬ 
struct municipal power plant was 
held governed by same rules and law 
as if city were contracting with any 
Individual, corporation, foreign state, 
or foreign sovereignty rather than 
with department of United States 
government, as city derived none of 
Its power fi-om United States, but 
was creature of state, and had only 
such powers as state had given it — 
Arkansas-Mlasourl Power Co. v. City 
of Kennett, C.C.A.MO, 78 F.2d 911, 
withdrawn In part and appeal dis¬ 
missed In part Missouri Public Serv¬ 
ice Co. V. City of Trenton, Mo., 80 F. 
2d 620. 

VaUdatloa 

Contract which is invalid because 
made while the contractor was in de¬ 
fault under another contract is not 
made valid by surety's subsequent 
payments on the defaulted contract. 
—^Henschel v. City of New York, 243 
N.Y.S. 363, 137 Mlsc. 310. 

4a Maas.—Sweezey v. City of Mal¬ 
den. 174 N.E. 269. 273 Mass. 536. 

41. Wls.—^Marine NaL Exchange 
Bank of Milwaukee v. Ciiy of Mil¬ 
waukee. 16 N.W.2d 381. 246 Wls. 1. 

49. La.—Cart v. City of Jennings, 28 
So.2d 39. 210 La. 748. 

Joint sewer projeot 
CaL—City of Oakland v. WllUams, 
108 P.2d 168. 15 Cal.2d 642. 

TTa-w —Alber v. Kansas City, 25 P.2d 
364. 138 Kan. 184. 

43. Wash.—Holton v. City of Seat- 
Ue, 12 P.2d 754, 1<68 Wash. 478. 
TJhlawfU Megatioii of city's tab- 
tliozlty was held not involved In such 
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a contract.—Holton v. Citj’ of Seattle, 
supra. 

4t Ark.—Connelly v. Lawhon. 28 S. 

W.2d 990. 180 Ark. 964. 

Iowa.—Carlson v. City of Marshall¬ 
town, 236 N.W. 421, 212 Iowa 373. 
Minn.—Rand Kardex Service Corpo¬ 
ration V. Forrestal, 219 N.W. 943, 
174 Minn. 679. 

Okl.—Blumenauer v. Kaw City, 77 P. 

2d 1143, 182 OkL 409. 

44 C.J. p 321 note 2. 

Oovemlng body must authorize 
contract for a public improvement.— 
Poor V. Incorporated Town of Dun- 
combe. 2 N.W.2d 294, 231 Iowa 907. 
Size of vote 

A contract for the construction of 
rehabilitation project under the Re¬ 
development Companies Law was 
held not to call for the granting of 
a franchise, which would require a 
three-fourths vote of entire board of 
estimate, a majority vote being suffi¬ 
cient.—Pratt V. La Ghiardla, 47 N.Y. 
S.2d 369, 183 Mlsc. 462, affirmed 52 
N.Y.S.2d 569, 268 App.Dlv. 973, appeal 
granted 62 N.E.2d 394, 294 N.Y. 842. 

45. Okl.—Bacon v. Wlmmer, 267 P. 
261, ISO OkL 389. 

4a OkL—City of Muskogee v. Sen- 
ter, 96 P.2d 534, 186 OkL 174— 
Blumenauer v. Kaw City, 77 P.2d 
1143, 182 Okl. 409. 

Mayor 

Okl.—City of Muskogee v. Senter, 96 
P.2d 534, 186 OkL 174. 

47. N.C.—Abbott Realty Co. v. City 
of Charlotte, 152 S.E. 686, 198 N.a 
564. 

44 C.J. p 822 note 11. 

4a Ark.—Connelly v. Lawhon, 28 S. 

W.2d 990, 180 Ark. 964. 

Conn.—Sllllman & Godfrey Co. v. 
Town of Westport, 150 A. 502, 111 
Conn. 510. 
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approval of such contracts by another board, com¬ 
mission, or officer is expressly required but, un¬ 
less so provided,so such contracts need not be ap¬ 
proved by the council,®^ nor, unless so provided,®- 
need they be authorized or directed by the council.®® 
Unless restricted by statute,®^ this power to bind 
the city may be conferred on them by the coun¬ 
cil,®® but in exercising the power so conferred the 
board or commission is limited by the terms of the 
ordinance or resolution conferring it;®® a commit¬ 
tee empowered to make a contract cannot authorize 
its chairman to do so.®^ 


In the absence of statutory limitations, munici¬ 
pal officers have a broad discretion,®® and the courts 
will not interfere with their control in the matter 
as long as the officers do not exceed their powders, 
invade private rights, act in bad faith, or palpably 
abuse their discretion.®® However, charter or stat- 
utor}- limitations on the power of the council or 
other board, committee, or officer to contract must 
be obsen-ed;®® but if a department of a city forms 
an independent governmental agency” it is not sub¬ 
ject to provisions of the charter.®^ Persons con¬ 
tracting with a municipality through its council, a 


Fla.—City of Orlando v. Evans. 1S2 i 
So. 264.132 Fla. 609. > 

Ill.—Haas V. Lincoln Park Com’rs, ; 

171 N.E. 526. 339 Ill. 491. 

Mich.—^Baker v. City of Kalamazoo. 

256 X.W. 606, 269 Mich. 14. 

Mont.—^Hendrickson v. Powell Coun¬ 
ty. 112 P.2d 199, 112 Mont. 1. 

N.J.—Simon v. O'Toole, 155 A. 449, 
168 X.J.Law 32. affirmed 158 A. 
543, lOS X.J.Law 54S. 

X.T.—^In re Board of Water Com'rs 
of Villagre of vniite Plains, 68 N. 
E. 348, 176 X.T. 239. 

44CJ. p 322 note 5. 

Transportation oonunlsslon 
Wash.—^Dalton v. Clarke, 139 P.2d 
291, 18 Wash.2d 322. 

Xmprovements Inclnded 
Contracts relating: to work and la¬ 
bor for city purposes placed under 
exclusive control of board of public 
affairs by statute not referring- to 
streets were held contracts other 
than those for Improvement of 
streets.—Connelly v. Lawhon, 23 S. 
W.2d 990, 180 Ark. 964. 

49. X.Y.—^Peter Reiss Const. Co. ▼. 
City of Xew York, 30 X.Y.S.2d 92, 
183 Misa 617. appeal dismissed 77 
X.Y.S.2d 263. 

44 CJ. p 322 note 6. 

2>nty to compel approval 
Board of transportation was held 
to have no duty to force board of es¬ 
timate and apportionment to act on 
bid for contract for construction of 
station finish for a part of rapid 
transit railroad system.—^Peter Reiss 
Const. Co. V. City of Xew York, su¬ 
pra. 

Approval of plans 
Plans for Incmerator plant could 
be furnished state health department 
after bid for construction of plant, 
and approval could be given before 
contract was entered Into.—Scheff v. 
Wlegand, 174 X.B. 363, 87 Ohio App. 
177. 

JtesfltndlTiff approval 

Power of commissioners to rescind 
order approving void contract by city 
is inherent In commissioners, and. 
where contract void on Its face is ap¬ 
proved by commissioners, new com- 
mlssioneiB are xequired to rasclnd 


I such approval.—Superior Incinerator 
* Co. of Texas v. Tompkins. Tex Civ. 
;App., 37 S.W.2d 391, affirmed Supe¬ 
rior Incinerator Co. v. Tompkins. 
Com.App.. 59 S.W.2d 102. 

50. Conn.—Stevens v. Hartford Wa¬ 
ter Com'ra. 128 A, 713, 102 Conn. 
218. 

44 CJ. P 322 note 7. 

61. Fla.—City of Orlando v. Evans, 
182 So. 264, 132 Fla. 609. 

Ohio.—^Miller v. Village of Orrville, 
192 X.E. 474, 48 Ohio App. 87. 

44 CJ. p 322 note 8. 

Sousing snbsidy-gnaraaty contract 
X.Y.—Xeufeld v. O'Dwj-er, 79 X.Y.S. 

2d 53. 193 Misc. 538. 

59. Ohio.—^Xewark v. Flximholtz. 180 
X.E. 561, 103 Ohio St. 81. 

44 C.J. p 322 note 9. 

53. Wash.—^Moran v. Thompson, 56 
P. 29, 20 Wash. 525. 

44 C.J. p 322 note 10. 

54. Okl.—^Blumenauer v. Kaw City, 
77 P.2d 1143, 182 Okl. 409. 

Void resolution 

Contract for preparation of plans 
and spedflcatlons for construction of 
proposed city hall, which was entered 
into in behalf of city by mayor pur¬ 
suant to resolution of city coun¬ 
cil, was void, precluding recovery for 
services performed thereunder, since 
council was without power to dele¬ 
gate to mayor authority to incur 
financial obligations by contract not 
approved or ratified by council.— 
Blumenauer v. Kaw City, supra. 

55. Ga.—Washington v. Faver. 117 
S.E. 653, 155 Ga. >880. 

44 C.J. p 321 note 3. 

Delegation by municipal corporation 
of its power to contract for im¬ 
provements see supra § 1081. 

BS. Mo.—^Barton County Ro6k As¬ 
phalt Co. V. City of Fayette, 155 
S.W.2d 771, 236 Mo.App. 505. 

Ohio.—Ackley v. Xiles City Park 
Commission, 40 X.E.2d 215, 68 Ohio 
App. 247. 

Approval of ooatraot 

The best evidence of city's coun- 
cirs intention. In ordinance provid¬ 
ing that contract should be executed 
on specified terms and "upon such 
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other terms and conditions as shall 
hereafter be determined by the coun¬ 
cil," was the action subseQuently 
taken by the council in approving 
contract drawn by the city attorney 
pursuant to such ordinance.—Public 
Market Co. of Portland v. City of 
Portland. 88 P.2d 440. 160 Or. .155. 
Contracts Indadad 

(1) Resolution of city council au¬ 
thorizing park commission to make 
application to Federal Emergency 
Administration of Public Works for 
a loan to finance construction of 
swimming pool and bathhouse did 
not authorize the park commission to 
enter into contract with individuals 
for engineering and architectural 
services and such contract was inval¬ 
id from its inception.—Ackley v. 
Xiles City Park Commission, 40 X.E. 
2d 215, 68 Ohio App. 247. 

(2) Where act of mayor and one 
member of city council in ordering 
and receiving paving material was 
not authorized by ordinance, resolu¬ 
tion, or other authority of the coun¬ 
cil, and city made no attempt to 
comply with statutes regulating pav¬ 
ing and repair of streets other thfiin 
authorization by city council of may¬ 
or to solicit federal agencies to im¬ 
prove streets, there was no authority 
to enter into contract for purchase 
of the paving material and to pay 
therefor out of cit3r*s general revenue. 
—^Barton County Rock Asphalt Go. v. 
City of Fayette, 155 S.W.2d 771, 286 
Mo.App. 505. 

57. Ma—Curtis Y. Portland, 59 Me. 
488. 

5& Utah.—Schulte v. Salt Lake City. 
10 P.2d 625, 79 Utah 292. 

69. X.Jj—Simon v. O'Toola 165 A. 
449, 108 X.J.Law 82, affirmed 158 
A. 543.108 X.J.Law 548. 

Utah.—Schulte v. Salt Lake City, 10 
P.2d 625, 79 Utah 292. 

60. IIL—Haas v. Lincoln Park 
Com'rs, 171 N.E. 526, 839 Ul. 491. 

Ky.—Covington v. Woods, ll Ky.Op. 
216. 

61. N.Y.—Bigler v. New York, 5 Abb. 
X.Gas. 61. 
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board, commission, or officer are bound to ascertain 
whether such bodies, officers, or agents have power 
to act®2 and to take notice of the limits of their au- 
thority.®^ In contracting for a municipal improve¬ 
ment, a board is generally held to act as agent of 
the city,®^ but this rule does not apply to state offi¬ 
cers, authorized to make such contracts, as distin¬ 
guished from municipal officers.®® 

§ 1145. Essentials and Requisites in General 

The euentlal elements of a contract must be present 
In order to create a binding contract for a municipal Im¬ 
provement. Requisite steps authorizing the Improve¬ 
ment must be taken to confer Jurisdiction on the munic¬ 
ipality to enter Into such a contract. 

The essential elements of a good contract must 
be present to create a binding contract for the con¬ 
struction of a municipal improvement.®® Accord¬ 
ingly, such a contract must be based on a good and 
sufficient consideration, and if unilateral it is void.®^ 
There also must be such certainty and definiteness 
in its terms as to render it capable of enforce¬ 
ment.®® The validity vel non of a contract for the 
construction of a municipal improvement is to be 


determined as of the time when the indebtedness 
or liability thereunder is incurred by the munici¬ 
pality.®® 

A municipal corporation acquires jurisdiction 
and power to enter into an improvement contract 
when, and only when, the requisite steps prescribed 
by statute or charter authorizing the improvement 
have been taken.*® When not provided otherwise 
by charter or statute, a contract for a municipal 
improvement may be made before the passage of an 
ordinance ordering the work to be done^i or the 
taking of action to assess the benefits.7® On the 
other hand, ivhere the improvement ordinance does 
not become effective until the lapse of a specified 
number of days after its passage, a contract entered 
into prior thereto is invalid;^® but the fact that a 
contract in pursuance of ordinance was made be¬ 
fore the expiration of time allowed the mayor to ve¬ 
to the ordinance will not render it invalid.'* ^ Where 
a petition by property” owners is filed before the 
expiration of the statutory period allowed therefor, 
the contract for the improvement may properly be 
made before the expiration of such period;^® and. 


92, Iowa.—^Lytle v. City of Ames, 
279 N.W. 458. 225 Iowa 199. 

Or.—^Public Market Ck). of Portland 
▼. City of Portland. 180 P.2d 624. 
171 Or. 533—^Forrester v. City of 
HUlsboro. 66 P.2d 496. 15*6 Or. 89. 
44 C.J. p 322 note 16. 

93, Fla.—^Robert G. Liaaslter & Co. 

V. Taylor, 128 So. 14. 99 Fla. 819, 
69 AL.R. 689. 

Iowa.—^Lytle v. City of Ames, 279 17^. 

W. 453, 225 Iowa 199. 

Mass.—Galassl Mosaic & Tile Co. v. 
City of Boston. 4 N.E.2d 291. 296 
Mass. 544. 

Neb.—^Morearty v. City of McCook, 
219 N.W. 839, 117 Neb. 113. 

Okl.—^Blumenauer v. Eaw City, 77 
P.2d 1143. 182 Okl. 409—Standard 
Paving Co. V. City of Wewdka, 89 
P.2d 586. 170 Okl. 272. 

Or.—^Public Market Co. of Portland 

V. City of Portland, 130 P.2d 624, 
171 Or. 533—Forrester v. City of 
Hillsboro, 66 P.2d 496. 156 Or. 89. 

Tex.—Superior Incinerator Co. of 
Texas v. Tompkins, CIvAlpp., 87 S. 

W. 2d 391, affirmed Superior Incin¬ 
erator Co. V. Tompkins, ComAipp., 
69 S.W.2d 102. 

W.Va.—^Burgess v. City of Cameron, 
166 S.R 118, 113 W.Va. 127, re¬ 
hearing denied 166 S.E. 708, 118 W. 
Va. 127. 

44 CJ*. p 822 note -17. 

PrasumptloiL of knowladfifs 
Persons dealing with municipal 
corporation in matters of public im¬ 
provements are conclusively pre¬ 
sumed to know extent of power and 
authority of municipal officers with 


whom they deal.—Judd v. City of St. 
aoud, 272 N.W. 577, 198 Minn. 590. 

Conn.—Stevens v Hartford Wa¬ 
ter Com'rs, 128 A. 718, 102 Conn. 
218. 

44 CJ. p 322 note 14. 

65. Mass.—^McGovern v. Boston, 118 
N.R 667, 229 Mass. 394. 

44 aJ. p 822 note 15. 

66. Iowa.—^Ketterman v. Ida Grove. 
120 N.W. 641. 

67. Coatraot oontalnlng mufual 
promises throughout is not void as 
unilateral.—^Missouri Service Co. v. 
City of Stanberry, 108 S.W.2d 26. 841 
Mo. 500. 

68. Ohio.—Dougherty v. Folk. 46 N. 
E.2d 307, 70 Ohio App. 804. 

Contract held suffioleatly certain 
Ohio.—Dougherty v. Folk, supra. 

Tex.—Fooshee & Hungerford v. City 
of Victoria, ClvA.pp., 54 S.W.2d 
220, error dismissed. 

99, Or.—^Public Market Co. of Port¬ 
land V. City of Portland, 130 P.2d 
624, 171 Or. 522, opinion amplified 
188 P.2d 916. 171 Or. 522. 

TO. Iowa.—Johnson v. Incorporated 
Town of Remaen, 247 N.W. 652, 215 
Iowa 1033. 

Okl.—Nickerson v. Incorporated 

Town of Waynoka, 297 P. 813, 148 
Okl. 198—^Barnett v. Incorporated 
Town of Waynoka. 296 P. 972, 148 
Okl. 24—City of ISartles'ville, 229 
P. 460, 107 OkL 14. 

Opportunity of abutting owner to 
make improvement as prerequisite 
to award of contract see supra S 
1078. 


Approval of plans 
A contract by the river ftont com¬ 
mission of a city, providing for a 
definite form of construction In the 
river of a wall on channel lines there¬ 
tofore platted, was invalid If It did 
not conform to the code requiring 
that, before beginning execution of 
improvements, etc., the plans should 
be approved by the state executive 
council.—^Erickson v. Cedar Rapids, 
185 N.W. 46, 198 Iowa 109. 

Certlfloata of oonvanlence 
Mo.—^Palmer v. City of Liberal, 64 
S.W.2d 265, 834 Mo. 266. 

Grading 

Cal.—^Dyer v. Hudson. 4 P. 231, 65 
CaJ. 374. 

Neb.—^Burrows v. Heebaugh. 231 N- 
W. 761, 120 Neb. 136. 

71. Mo.—Aquamsl Land Co. v. City 
of Cape Girardeau. 142 S.W.2d 832, 
346 Mo. 524—^Haskins v. City of De 
Soto, App.. 35 S.W.2d 964—Smith 

V. Westport, 79 S.W. 725, 105 Mo. 
APP. 22L 

78. Ark.—Cherry v. Bowman, 152 S. 

W. 188. 106 Ark. 89. 

N-T.—^People v. Buffalo, 115 N.W. 
1057, 181 App.Dlv. 645, affirmed 89 
N.E. 1109, 196 N.T. 518. 

73. N.J.—^Thlel v. Town of Gutten- 
berg, 141 A. 588. 6 N.J.M 18 C. 440. 

74. U.S.—^Harris v. St. Joseph. C.C. 
Mich., 99 F. 246. 

75 . Neb.—State v. Dahlman, 160 N. 
W. 117, 100 Neb. 416. 

44 C.J. p 823 note 25. 
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under a charter provision that improvements shall 
be made either on petition or on recommendation of 
a particular board, the passage of an ordinance at 
the recommendation of such board relieves the con¬ 
tractor from any obligation to inquire as to the 
ground on which the work was ordered.^® 

A municipality may contract for work to be done 
on property not yet acquired by it but which may 
be acquired by exercising the power of eminent do¬ 
main also a contract may be made in advance 
for the repair of a street which is not yet defec¬ 
tive and a contract for the construction of a 
sewer is not rendered invalid by the fact that the 
city has provided no outlet for the sewerJ^ 

Defects in the preliminary proceedings on which 
the improvement contract is based w’hich render 
such proceedings void also render the contract in¬ 
valid,and it is incumbent on the contractor to see 
that the preliminary steps required by law have been 
taken.Sl However, mere irregularities or defects 
which do not render such proceedings invalid do not 
defeat the contract,^2 the rights of the contractor,S3 
or the rights of persons who have furnished mate¬ 


rial to the contractor to recover on his bond.S4 

The improper apportionment of the costs of an 
improvement, discussed infra §§ 1417-1438, has been 
held not to affect the validity of a contract for the 
construction of such improvement.^^ 

Injury to abutting property. The fact that injury 
to abutting property may result from the altera¬ 
tion of established grades has been held not to in- 
1 validate a contract for such an improvement.^^ 

§ 1146. Mode of Contracting Generally 

The prescribed method must be followed In the mak¬ 
ing of contracts for municipal Improvements. 

A person entering into an improvement contract 
with a municipal corporation must be presumed to 
know the law regulating the mode of contracting.87 
Public officers, when contracting on behalf of the 
municipality for a public improvement, must comply 
in all particulars with statutory provisions prescrib¬ 
ing the manner in which such contracts are required 
to be made,^S and a failure to do so renders the con¬ 
tract void.®® In the absence of a charter or statu- 


76. Mo.—Sheehan v. Martin, 10 Mo. 
App. 285. 

77- Mo.—Coonan v. Cape Girardeau, 
129 S.W. 745, 149 Mo.App. 609. 

44 C.J. P 822 note 19. 

78. Mo.—^Barber Asphalt Pav. Co. 
V. Tomlinson, 125 S.W. 1176, 141 
Mo.App. 422. 

44 CJr. P 323 note 20. 

79. Iowa.—^Dunker v. Des Moines. 
136 X-W. 536, 156 Iowa 292. 

44 CLJ. p 323 note 21^ 

80. La.—Mentz v. Vlllafire of Mamou. 
116 So. 561. 165 La. 1070. 

44 CJ. p 323 note 38. 

Absence of plans 

X.J.—^Thiel V. Town of Guttenberg, 
141 A. 588, 6 X.J.Misc. 440. 
Absence of appzopzlatioa. 

N-J.—Thiel V. Town of Outtenberg, 
supra. 

Budget law hdld Inapplloable and 
not to render contract invalid for 
failure to observe it—Schumacher v. 
City of Clear Lake, 239 N^.W. 71, 214 
Iowa 34. 

81. TOs.—Rork V. Smith, 12 N.W. 
408. 55 Wls. 67. 

44 CJ. P 323 note 32. 

ISlIect of Invalidity on right to re¬ 
cover see infra § 1166. 

88. Iowa.—Johnson v. Incorporated 
Town of Remsen, 247 N.W. 552, 215 
Iowa 1033. 

OkL—McKnight v. Oklalioma City, 25 
P.2d 638, 165 Okl. 210. 

44 CJ. p 323 note 33. 


83. Mich.—^Wheat v. Van Tine, 112 
N.W. 933, 149 Mich. 314. 

44 C.J. p 323 note 34. 

84. Minn.—Bell v. Kirkland, 113 X. 
W. 271, 102 Minn. 212, 130 Am.S.R. 
621. 13 L.R.A.,X.S.. 793. 

85. Ky.—Moss T. Andrews Asphalt 
Paving Co., 17 S.W.2d 255, 229 Ky. 
419. 

88. Ky.—^Heame v. City of Catletts- 
burg. 40 e.W.2d 293. 239 Ky. 692. 

87. Iowa.—^Horrabin Paving Co. v. 
City of Creston, 262 N.W. 480, 221 
Iowa 1237. 

Ely.—Covington v. Woods, 11 Ky.Op. 
216. 

Or.—^Forrester v. City of Hillsboro, 
66 P.2d 496. 156 Or. 89. 

Pa.—^Wilkes-Barre Connecting R. Co. 
V. Kingston Borough, 181 A. 564, 
819 Pa. 471—^Union Paving Co. v. 
City of Philadelphia, 190 A. 240, 
125 Pa.Super. 421. 

88. Ill.—-Arnold V. Village of Ina, 
244 I11.APP. 239. 

Or.—^Forrester v. City of Hillsboro, 
66 P.2d 496, 156 Or. 89. 

Pa.—Wilkes-Barre Connecting R. Co. 

V. Kingston Borough, 181 A. 664, 
319 Pa. 471—Harris v. City of Phil¬ 
adelphia, 149 A. 722, 299 Pa. 478. 

Tex.—Superior Incinerator Co. of 
Texas V. Tompkins, Civ.App., 87 S. 

W. 2d 391, affirmed Superior Incin¬ 
erator Co. V. Tompkins, Com.App., 
59 S.W.2d 102. 

Wis.—^Bechthold v. City of Wauwato¬ 
sa, 280 N.W. 320. 228 Wis. 644r- 
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I White Construction Co. v. Beloit, 
190 N.W. 195, 178 Wis. 885. 

44 CJ. p 324 note 38. 

Purpose of provlsloiui 
Purpose of statute regulating con¬ 
tracts for public works of a munici¬ 
pality is to prevent Araud, favoritism, 
imposition, and improvidence.—^Bech- 
thold V. City of Wauwatosa, 280 N. 
W. 320, 228 Wis. 544. 

Entry on minntes 

Contract rights with city affecting 
grade of street cannot be acquired 
except by order entered on the min¬ 
utes.—J. B. White's Garage v. Town 
of Poplarvllle, 121 So. 295. 158 Mlsa 
683. 

AppUosbillty of statute 

(1) Wbere contractor was engaged 
to work on street Improvements of a 
value greater than five thousand dol¬ 
lars from day to day, contract was 
not within budget law requiring for¬ 
malities in contract for public Im¬ 
provement costing five thousand dol¬ 
lars or more.—Carlson v. City of 
Marshalltown, 286 N.W. 421, 212 Iowa 
373. 

(2) In determining the applicabil¬ 
ity of a statute, a distinction was 
held to exist between the words '"con¬ 
struction work” and ""repairs.”— 
Johnson County Sav. Bank v. City 
of Creston, 231 N.W. 705, 212 Iowa 
929, 84 A.L.R. 926, supplemented 237 
N.W. 607, 212 Iowa 929, 84 A-L.R- 
926. 

88. Ill.—Arnold v. Village of 
244 IlLApp. 239. 

N.Y.—^Dickinson v. Poughkeepsie^ 75 
N.Y. 65. 
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tory provision prescribing- the mode of contracting, j 
the contract may be made by any practicable method 
that will safeguard the public interests.SO A statute 
providing that the provisions of the charter shall 
apply to the letting of certain contracts renders ap¬ 
plicable only the provisions of the charter itself,9^ 
and not the provisions of a building code.®^ How¬ 
ever, some municipal charters, while prescribing the 
method of contracting for public -work generalIy,S3 
also provide, as to certain classes of contracts to 
be made by a specified board, that the legislative 
body of the city may prescribe by ordinance the 
method of entering into such contracts.^^ 

Contract made by council. Where the council is 
authorized to contract for a municipal improvement, 
it should exercise its authority either by ordinance 
or resolution.®^ A contract made at a special meet¬ 
ing of the council of which some members had no 
notice is invalid.®® However, a mere informality 
in voting is not fatal.®^ A provision for reference 
of matters of public improvements to a board of pub¬ 
lic works, before final approval by the council, does 
not require reference of a subsidiary contract for 
the supervision of the construction of an improve¬ 
ment.®® Contracts for improvements need not be 
spread in full upon the journal of the council.®® In 
the absence of a charge of fraud, collusion, or un¬ 
due influence, it will be presumed that the council 


acted fairly, within the limits of its discretion, in 
making a contract.^ 

§ 1147. Competitive Bidding Generally 

An ordinance authorizing a contract for public work 
on terms which defeat competition has been held to be 
I ultra vires. 

It has been held that an ordinance authorizing 
contracts for public w^ork on specified terms which 
encourage monopoly and defeat competition is ultra 
vires and illegal notwithstanding there is no char¬ 
ter requirement for the letting of such contracts 
to the lowest bidder.® Under some charters pro¬ 
vision is made for the filing of bids and the 
award of improvement contracts to, departments 
of the municipality.® 

§ 1148. - Necessity or Propriety 

a. In general 

b. Application of requirement 
a. In (General 

Competitive bidding Is f^equently required In the let¬ 
ting of contracts for municipal Improvements. Failure In 
this respect In violation of statute renders the contract 
void. 

It is usually provided by statute, charter, or or¬ 
dinance that, at least in certain cases, a municipal 
contract for a public work or improvement shall be 
let on competitive bidding.® Such a provision. 


Or.—^Forrester v. City of Hillsboro. 
66 P.2d 496, 156 Or. 89—Cozprifl Ja- 
zle cited la Kernin v. City of Co- 
qullle, 21 P.2d 1078, 1082, 148 Or. 
127. 

Pa.—^Huebllnff ▼. Borougb of Topton, 
186 A. 725, 823 Pa. 164—Wilkes- 
Barre Connecting R. Co. v. Kings¬ 
ton Borougb, 181 A. 564, 319 Pa. 
471. 

Tex.—Superior Incinerator Co. of 
Texas v. Tompkins, Civ.App., 37 S. 
W.2d 391, affirmed Superior Incin¬ 
erator Co. V. Tompkins, Com.App.. 
69 S.W.2d 102. 

Wis.—^Bechthold v. City of Wauwato¬ 
sa, 280 N.W. 320, 228 Wis. 544— 
White Construction Co. v. Beloit, 
190 N.W. 195, 178 Wis. 885. 

sa Ala.—^MltcheU v. Walden Motor 
Co.. 177 So. 151, 235 Ala. 84. 

Kan.—^Middleton v. Bmporla, 186 P- 
981. 106 Kan. 107. 

01. N.T.—Wheeler v. New York, 122 
N.T.S. 627. 

92. N.T.—Wheeler v. New Yoris, su¬ 
pra. 

93. Cal.—Crowe v. Boyle, 198 P. 111. 
184 Cal. 117. 

9^ Cal.—Crowe v. Boyle, supra. 

95. Pa.—Nuebling v. Borough of 
Topton, 186 A. 736, 823 Pa. 164. 

44 C.J. P 824 note 46. 


Iteglslatlve act 

Making of contract was held leg¬ 
islative act which can only be by ap¬ 
propriate ordinance or resolution 
with the concurrence of the burgess. 
—^Nuebling v. Borough of Topton, 
supra—^Wilkes-Barre Connecting R. 
Co. V. Elingston Borough, ISI A. 564, 
319 Pa. 471. 

ghiIBclenoy of ordinance 
Ordinance accepting contractor's 
proposal was held not void because 
proposition therein mentioned was 
not physically attached —^McKenzie 
Const. Go. V. City of San Antonio, 
Tex.Civ.App., 50 S.W.2d 849, error 
refused. 

96L Tenn.—^London, etc.. Land Co. v. 
Jelllco, 62 S.W. 995, 103 Tenn. 320. 

97. Iowa.—^Hansen v. Anthon, 178 N. 
W. 939, 187 Iowa 51. 

98. Tex.—^Houston v. Potter, 91 S.W. 
889, 41 Tex.Clv.App. 381. 

99. Ky.—Nevln v. Roach, 6 S.W. 546, 
86 Ky. 492, 9 Ky.L. 819. 

1. Iowa.—^Duhbert v. Cedar Falls, 
128 N.W. 947, 149 Iowa 489. 

& Ga.—Wilson v. City of Atlanta, 
139 S.E. 148, 164 Ga. 560—City of 
Atlanta v. Stein. 36 S.Si. 932, 111 
Ga. 789. 


Ordinance fixing wages for public 
work was held ultra vires and illegal 
as encouraging monopoly and defeat¬ 
ing competition, and contracts there¬ 
under void.—Wilson V. City of At¬ 
lanta. 189 S.E. 148, 164 Ga. 560. 

3. Cal.—^Yosemlte Portland Cement 
Corporation v. State Board of 
Equalization of California, 138 P. 
2d 39, 59 Cal.App.2d 89. 

4b U.S.—Missouri Public Service 
Corporation v. Fairbanks, Morse & 
Co., D.C.MO., 19 F.Supp. 38. 

Ala.—Carson CadiUac Corporation v. 
City of Birmingham, 167 So. 794, 
232 Ala. 813. 

Cal.—^Kennedy v. Ross, 170 P.2d 904, 
28 Cal.3d 569. 

Iowa.—^Welss v. Incorporated Town 
of Woodbine, 295 N.W. 873, 229 
Iowa 978—Weiss v. Incorporated 
Town of Woodbine, 289 N.W. 469, 
228 Iowa 1—Brutsche v. Incorpo¬ 
rated Town of Coon Rapids, 272 N. 
W. 624. 223 Iowa 487—Horrabin 
Paving Co. v. City of Oreston, 262 
N.W. 480, 221 Iowa 1237—^lowa^ 
Nebraska Light & Power Co. v. 
City of Vllllsca, 261 N.W. 423, 220 
Iowa 238—Iowa Electric Light & 
Power Co. v. Incorporated Town of 
Grand Junction, 230 N.W. 136. 216 
Iowa 1301—Johnson County Sav, 
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when applicable, is mandatory;^ unless it is com¬ 
plied with, the contract is void,^ and, as discussed 
infra § 1166, there can be no recovery against 
the municipality on the basis of an implied contract. 
This is true both of provisions requiring a notice, 
request, or advertisement for bids and of provisions 


requiring the contract to be awarded to the lowest 
responsible bidder, as the object of such provisions, 
considered together, is to procure competitive bid¬ 
ding for public improvement contracts,^ and there¬ 
by to safeguard public funds by preventing fraud, 
favoritism, and extravagance in their expenditure.^ 


Bank v. City of Creston, 287 
S07. 212 Iowa 929, S4 A.LR. 926 
—Jackson v. City of Creston. 220 
X.W. 92, 206 Iowa 244—City of Bes 
Moines v. Horraliin. 215 X.W. 967. 
‘204 Iowa 6S3. 

Ky.—City of Sebree v. Powell, 29 S S. 
W. 1103, 221 Ky. 478—Blanton v. 
Town of Wallins, 291 S W. 372. 21S 
Ky. 295—City of Springfield v. Hay- 
don, 2S6 S.W. 337, 216 Ky. 4S3. 
Mass.—Galassl Mosaic & Tile Co. v. 
City of Boston, 4 X.B 2d 291, 293 
Mass. 544—^Fluet v. Eberhardt, 2 X. 
E.2d 463, 294 Mass. 408—Sweezey 
V. City of Malden, 174 K.E. 269. 
273 Mass. 536. 

Mich.—Corpus JTiizls ^notad ta Hunt 

V. Fenlon, 21 X.W.2d 906, 914, 313 
Mich. 644. 

Minn.—City of Bemldjl v. Ervin, 282 
N.W. 683. 204 Minn. 90. 

Mont.—Builders Supply Go. v. City 
of Helena, 154 P.2d 270. 116 Mont. 
368. 

Neb.—Neumann v. Knox, 214 N.W. 
290, 115 Neb. 679. 

N.T.—Maribu v. Nohowee, 293 N.T. 

S. 457, 161 Misc. 944~-Buckley 7. 
Pugh, 244 N.Y.S. 524. 137 Mise. 
•594. 

Okl.—Standard Paving Co. v. City of 
Wewoka, 89 P.2d 536, 170 Okl. 2T2. 
Or.—^Kemin v. City of CoQUille, 21 P. 

2d 1078. 143 Or. 137. 

Pa.—^Tragesser v. Cooper, 169 A. 376. 
313 Fa. 10—West v. Lysle, 133 A^ 
181, 802 Pa. 147—Nelson v. City of 
Philadelphia, 9 Pa.Dist. & Co. 766. 
SJD.—Sioux Falls Taxpayers' Aas'n 
7. City of Sioux Falls, 7 N.W.2d 
186, 69 S.D. 93. 

Tenn.—Johnson City v. Carnegie 
Realty Co.. 64 S.W.2d 507, 166 Tenn. 
656. 

Tex.—^Montgomery v. City of Alamo 
Heights, CivJ^pp., 8 6.W.2d 258, 
error dismissed. 

Washj—^Frleae v. Edmonds, 290 P. 

856, 158 Wash. 316. 

W.Va.—^Burgess v. City of Cameron, 
166 S.E. 113. 118 W.Va. 127, re¬ 
hearing denied 166 S.E. 703, US 

W. Va. 127. 

11718.—Probst 7. City of Menasha, 18 
N.W.2d 504, 245 Wls. 90—Cullen 
V. Rock County. 12 N.Wj2d 88, 244 
Wla. 237—Victoria 7. VlUage of 
Muscoda* 279 N.W. 668. 228 Wls. 
466. 

44 OJ. p 824 notes 65-62. 

OrdlnsBoe held valid 
Mass.—^Burt 7. Municipal Council of 
Taunton, 172 HJL 2S0, 272 Maas. 
180. 


Grant of firanohlae 

Statute requiring that all village 
contracts Involving expenditure of a 
specified sum or more, If not to be 
paid from road or poll taxes, shall be 
let to lowest responsible bidder was 
held to require the calling of bids 
before grranting a proposed franchise 
for distribution and sale of electric 
current, though village did not **ob- 
ligate" itself to take any current 
whatsoever, since statute uses word 
“Involve” rather than “obligate.”— 
Casey v. Central Electric & Telephone 
Ca. 279 N.W. 263, 202 Minn. 510. 

5. Ala.—^Frasch v. City of Prichard, 
140 So. 394. 224 Ala. 410. 

Ark.—Ooipna Juris dted in Leonard 

V. State ex rel. No wood. Ark., 50 
S.W.2d 398. 603, 185 Ark 098. 

Iowa.—lowa-Nebraska Light & Pow¬ 
er Co. V. City of Villisca, 261 N. 

W. 423, 220 Iowa 238—Johnson 

County Sav. Bank v. City of Cres¬ 
ton. 231 N.W. 703, 213 Iowa 929, 
opinion supplemented 287 N.W. 
507, 212 Iowa 929. 

Ky.—City of Sebree v. Powell, 298 
S.W. 1103, 221 K3'. 478. 

Mich.—Cozpua JnzlB quoted in Hunt 
V. Fenlon, -21 N.W.2d 906. 914. 313 
Mich. 644. 

Neb.—^Neumann v. Knox, 214 N.W, 
290. 115 Neb. 679. 

Or.—CSoxpns Juris dted In Kemln v. 
City of Coqullle, 21 P.2d 1078. 148 
Or. 127. 

Tex.—Vilblg Bros. v. City of Dallas, 
91 S.W.2d 336, 127 Tex. 568, re¬ 
hearing denied 96 S.W.2d 239, 127 
Tex. 663. 

W.Va.—Corpus Juzia dted In Burgess 
7. City of Cameron, 166 SwE. 118, 
115, US W.Va. 127. 

Wyo.—Tobin ▼. Town Council of 
Town of City of Sundance, 17 P.2d 
666, 45 Wyo. 219, 84 A.L.R. 902. 

44 C.J. p 825 note 56. 

6. U.S.—Illinois Power & Light Cor¬ 
poration 7. City of Centralla, D.C. 
lU., 11 F.Supp. 874, vacated and 
cause remanded on other grounds, 
aaA. City of CentraJla, HI. v. Uli- 
nols Power & Light Corporation. 89 
F.2d 986. 

Colo.—^Dalby v. City of Longmont. 

256 P. 810, 81 Colo. 271. 

Iowa.—Horrabin Paving Co. v. City 
of Creston, 262 N.W. .480, 221 Iowa 
1337—Johnson County Savings 
Bank V. City of Creston. 231 N.W. 
705, 212 Iowa 929, opinion supple¬ 
mented 237 N.W. 50'7, 213 Iowa 
929—Jackson v. City of Creston, 
220 N.W. 92, 206 Iowa 244. 
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Mass.—^Fluet v. Eberhardt, 2 N.E.2d 
463, 294 Mass. 40S—Morse v. City 
of Boston. 157 N.E. 523, 260 Mass. 
255. 

Mich.—Corpus Juris quoted in Hunt 
V. Fenlon. 21 N.W.2d 906, 914, 313 
Mich. 644. 

Minn—City of Bemidji v. Ervin, 282 
N.W. 6S3. 204 Minn. 90. 

Mont.—Builders Supply Co. v. City 
of Helena, 154 P.3d 270. 116 Mont. 
368. 

Okl.—Standard Paving Go. v. City of 
Wewoka, 39 P.2d 536. 170 Okl. 272. 
Or.—^Kernin v. City of Coqullle. 21 
P.2d 1078, 143 Or. 137. 

Pa.—Tragesser v. Cooper, 169 A. 876, 
313 Pa. 10—West v. Lysle, 153 A. 
131, 302 Pa. 147. 

5.C.—Corpus Juris dted in Pennell & 
Harley v. Hearon, 168 S.E. 188, 
191. 169 S.C. 16. 

S.D.—Sioux Falls Taxpayers Ass'n v. 
City of Sioux Falls, 7 N.W.2d 136. 
69 S.D. 93. 

Tenn.—Johnson City v. Carnegie 
Realty Co.. 64 S.W.2d 507, 166 Tenn. 
666 . 

Tex.—Montgomery v. City of Alamo 
Heights, CivApp., 8 S.W.2d 258, 
error dismissed. 

W.Va.—Corpus Juris dted In Burgess 

V. City of Cameron. 166 S.E. 113, 
116, 118 W.Va. 127, rehearing de¬ 
nied 166 S.E. 703. 113 W.Va 127. 

Wls.—^Probst V. City of Menasha, 13 
N.W.2d 604, 245 Wls. 90—Vlctora v. 
Village of Muscoda, 279 N.W. 668, 
228 Wla 455. 

Wyo.—Tobin v. Town Council of 
Town of City of Sundance, 17 P- 
2d 666, 45 Wyo. 219, 84 AIxR. 903. 
44 C.J. p 82'5 note 57. 

7. Mich.—C!ozpus JUrls quoted in 
Hunt V. Fenlon, 21 N.W.2d 906, 914. 
818 Mich. 644. 

Mo.—Hllllg V. City of St. Louis, 85 
S.W.2d 91, 837 Mo. 291—Wegmann 
Realty Co. v. City of St. Louis. 47 
S.W.2d 770, 829 Mo. 972. 

Neb.—^Best v. City of Omaha, 298 N. 

W. 116, 188 Neb. 825—^Fairbanks, 
Morse & Co. v. City of North Bend, 
94 N.W. 587, 68 Neb. 560. 

W.Va—Corpus Juris dted In Bur¬ 
gess V. City of Cameron, 166 S.E. 
118, 115, 118 W.Va 127, rehear¬ 
ing denied 166 S.E. 703, 11$ W.Va 
127. 

44 C.J. p 825 note 61. 

8. Ala—Corpus Juris dtsd la 

Carson Cadillac Corporation v. City 
of Birmingham, 167 So. 794, 798. 
282 Ala 81‘2. 
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Persons enterings into contracts with a municipal¬ 
ity are charged with notice thereof® and with 
knowledge that it would be impossible for the mu- 
nicipalit}' to return the materials and work fur¬ 
nished under the contract.^® 

On the other hand, the letting of a municipal con¬ 
tract for a public improvement on competitive bid¬ 
ding is not necessary when not required by charter, 
statute, or ordinance,^! but, even though not re¬ 
quired, when not prohibited by charter or statute, 
the letting of a contract by this method is permis¬ 
sible,^® Sometimes provision is made whereby a 
requirement of competitive bidding may be dispensed 
with by the council.^® Such a power conferred 


on the council cannot be delegated,^^ and in order 
to dispense with the requirement it is essential that 
the prescribed action by the council shall be taken.^® 

! Where bidding may be dispensed with by approval 
of the mayor, such approval comes too late when 
given after the contract is let.^® 

b. Application of Requirement 

Only contracts for municipal improvements coming 
within the terms of the statute, or not coming within an 
exception thereto, must be let after competitive bidding. 

A provision requiring competitive bidding on con¬ 
tracts for municipal improvements is to be strictly 
construed and not extended beyond its clear im- 
plication.i" Thus a provision that “street work’* 


Ma^s.—Sweezey v. City of Malden.! City of Creston. 252 XW. 4S0, 2211 
174 N.E3. 269, 278 Mass. 536—Hurt Iowa 1237—Johnson County Sav-• 

V. Municipal Council of Taunton, mgs Bank v. City of Creston, 237 , 

172 N-E. 230, 272 Mass. 130. X.W. 507, 212 Iowa 929, S4 A.L.R. 

Mich.—Corpus JnzlB gnoted In. Hunt 926. 

V. Fenlon, i21 N.W.2d 906, 914, 313 T^’.S.—^Nev-Cal Electric Securities 

Mich. 644. ^ Co. v. Imperial Irr. Dist.. C.CA. 

Mo.—^Hillig V. City of St. Louis, 85 Cal., S5 F.2d SS 6 , certiorari denied 
S.W.2d 91, 837 Mo. 291. 57 g.Ct. 493. 300 U.S. 662, SI L.Ed. 

Xeb.—Best V. City of Omaha, 293 g-j 

N.W. 116, 188 Neb, 325—Fairbanks, —Oorpns iTiiriB cited la Mitchell 

Moi:se & Co. V. City of North Bend, ^ Walden Motor Co., 177 So. 151, 
94 N.W. 537, 68 Neb. 660. 153 ^ 233 Via. 34. 

Or.—Corpus Juris cited la Pyle v. ^.y.—M aribu v. Nohowec, 293 N.Y.S. 
Keman, 86 P.2d 580, <683, 148 Or. 457 jgi 944 


666 . 

W.Va.—Corpus Juris olted la Burgess 
y. City of Cameron, 166 S.E. 118, 
115, 113 W.Va. 127. 

44 C.J. p 825 note 62. 

Other statemeats of purpose 

(1) Purpose is to secure perform¬ 
ance of work at minimum cost to 
taxpayers. 

Ala—Frasch v. City of Prichard, 140 
So. 394. 224 Ala 410. 

W.Va—Burgess v. City of Cameron, 
166 S.E. 118, 118 W.Va 127. 

( 2 ) The requirement of competi¬ 
tive bidding is for the protection of 
the taxpayers, and la based on the 
theory that competitive bidding will 
reduce prices.—J. Weinstein Bldg. 
Corporation v. Scovllle, 254 N.Y.S. 
884, 141 Misc. 902. 

( 8 ) Such requirements are for the 
purpose of stimulating competition, 
preventing favoritism and fraud, and 
to secure the best work at the low¬ 
est practical price, and are enacted 
for the benefit of property holders 
and taxpayers.—Montgomery v. City 
of Alamo Heights, Tex.Clv.App., 8 
B.W.2d 258, error dismissed. 

9. Zowa.—^Horrabln Paving Co. v. 
City of Creston, 262 N.W. 480, 221 
Iowa 1237—Johnson County Sav. 
Bank v. City of Creston, 287 N.W. 
507, 212 Iowa 929, 84 A.LJEt. 926. 
Mont.—Builders Supply Co. v. City 
of Helena. 154 P.2d 270. 116 Mont 
368. 

101 Iowa.—Horrabin Paving Co. v. 


Tex.—^Montgomery v. City of Alamo 
Heights. CIV.APP, 8 S.W.2d 268, 
error dismissed. 

Utah.—Utah Power & Light Co. v. 
Provo City, 74 P.2d 1191, 94 Utah 
203, certiorari denied 69 S.Ct 92 , 
805 U.S. 628, S 8 LEd. 402. 

Wash.—Dalton v. Clarke, 139 P.2d 
291, 18 Waah.2d 823. 

4>5 G.J. p 825 note 63. 

Statute superseded 

Statute granting transportation 
commission power to operate, man¬ 
age, and control municipally owned 
transportation system empowered 
commission to enter into contract for 
construction of addition to tezmlnal 
station of such system for housing 
of transportation equipment without 
calling for competitive bids under 
city charter provisions, which were 
superseded by statute as to city's 
transportation system.—Dalton v. 
Clarke, supra. 

1 ft. Mo.—^Dunham Const. Co. v. City 
of Webster Groves, 84 S.W.2d 188, 
231 MO.APP. 1089. 

44 G.J. p 825 note 64. 

13. N.Y.—^Phelps v. New York, 19 
N.E. 408, 113 N.Y. 216, 2 L.R.A. 626 
—Matter of Emigrant Industrial 
Sav. Bank. 75 N.Y. 388. 

Dispensing with advenisement for 
bids see infra 5 1150. 

14. N.Y.—^Matter of Emigrant Indus¬ 
trial Sav. Bank, supra. 

15. Mass.—Burt v. Municipal Ooun- 
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cil of Taunton. 172 N.E. 230, 272 
Mais. 130. 

44 O.J. p 325 note 66. 

16. Mass.—^W'’arren v. Boston. 62 N. 
B. 931, 181 Mass. 6—^BowdJtch v. 
Boston, 46 N.E. 1026, 168 Mass. 
239. 

17. Ala—Corpus Juris cited la 
Mitchell V. Walden Motor Co., 177 
So. 151. 153, 235 Ala 34. 

N.J.—Heston v. Atlantic City, 107 A. 

820, 821. 93 N.J.Law 8 I 7 . 

44 C.J. p 325 note 69. 

Paartlonlair provisions held act ap¬ 
plicable 

(1) To contract of city with sev¬ 
eral contiguous cities to conduct a 
Joint survey of sewage problem, by 
terms of which one of the latter cit¬ 
ies was to become sponsor of pro¬ 
posed survey.—City of Oakland v. 
Williams, 103 P.2d 168, 15 Cal.2d 642. 

(2) To contribution of city to cost 
of railroad underpasses under grade 
separation contract with railroad 
compeiny.—City of Beaumont v. Prid- 
dia Civ.App.. 65 S.W.2d 434, reversed 
on other grounds Texas & X. O. K. 
Co. V. Priddie. 95 S.W.2d 1290, 127 
Tex. 629. 

(8) To modification of plans of 
contract let on unit price basis.— 
Bent Bros. v. Campbell, 281 P. 717, 
101 Cal.App. 456. 

(4) To supplemental contract to 
pay contractor additional amount for 
paving.—City of Des Moines v. Hor¬ 
rabin. 215 N.W. 967, 204 Iowa 688. 

(5) To supplemental contract to 
correct error in original contract to 
make it conform to intention of par¬ 
ties.—^Pennington v. Town of Sumner, 
270 N.W. 639, 222 Iowa 1006, 109 A. 
LuR. 355. 

(6) To other contracts. 

Cal.—^Los Angeles Dredging Co. v. 
City of Long Beach, 291 P. 839, 
210 Cal. 348. 71 A.L.R. 161. 

Ill. —Stripe V. City of Waukegan, 254 
I11.APP. 74. 
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shall be done by competitive contract has been held 
not to apply to a contract for lighting streets^® or 
improving parks but a provision relating to re¬ 
pairs or improvements to a street is applicable to 
work done in improving a strip of land so as to 
make it usable as a street,20 The term ‘*\vork” or 
“works” as used in provisions requiring competi¬ 
tive bidding has been held to include buildings-^ 
and bridges,22 as well as repairs to, or cleaning of, 
streets or sidewalks,22 but not the purchase of elec¬ 
tricity, 2* or the purchase on open account of sup¬ 
plies for use in the repair of streets,25 or contracts 
for the erection of a two-ii'ay short wave radio for 
the exclusive use of the police department,2® 

Some,27 but not other,®® courts hold that a pro¬ 
vision requiring competitive bidding applies to a 
contract for the supervision or superintendence 
of the construction of a public improvement. Also, 
some courts hold that where the original contract 
covers only part of the work contemplated and 
provides that the contractor will, on request, per¬ 
form the remainder or enter into an additional con¬ 
tract to perform it, the municipality may order 
him to perform the remainder of the work without 


again complying with the statutes relating to com¬ 
petitive bidding,®® but other courts hold that, in 
such case, the municipality is without power to 
enter into a supplementary contract with the same 
contractor without complj'ing with the statutes re¬ 
quiring competitive bidding.®® Some courts hold 
that a provision relating to competitive bidding ap¬ 
plies to unfinished work abandoned by a contrac¬ 
tor ;®i but other courts arrive at a contrary con¬ 
clusion.®® 

A statute requiring a call for bids in the case 
of improvements to be paid out of general funds 
of the municipality has been held inapplicable to 
improvements payable out of the revenues from 
the improvement®® or out of special funds provided 
therefor.®^ Likewise a statute requiring competi¬ 
tive bidding where the cost of the improvement is 
to be paid by a special assessment against prop¬ 
erty owmers has been held inapplicable to a con¬ 
tract payable out of the general funds of the city®® 
or out of a special fund.®® 

Exceptions to the requirement are sometimes 
recognized, sometimes by reason of express provi- 
sion.®7 Thus the requirement has been held not 


Ind.—Michigan City v. Witter. 34 N. 
E.2d 132. 218 Ind. «62. 135 A.L 1 .R. 
1259. 

Mass.—^Hodgman v. City of Taun¬ 
ton, 80 N.R2d 31, 823 Mass. 79. 
N.J.—Dolker v. Board of Chosen 
Freeholders of Atlantic County, 
101 A. 870, 371, 90 N.J.Law 473. 

44 C.J. p 325 note 69 [a]. 

Board or coimoll 

Statute requiring board of public 
works of city of fourth class to let 
contract to lowest bidder was held 
applicable to council, where no board 
had been created.—City of Danville 
V. Shields. 42 S.W.2d 497. 240 Ey. 
377. 

BCmilclpalltles oovered by statuts 
U.S.—^Missouri Public Service Corpo¬ 
ration V. Fairbanks, Morse & Go., 
D.C.MO.. 19 F.Supp. 88 . 

N.Y.—Marlbu v. Nohowec, 293 N.T. 

S. 457. 161 Mlsc. 944. 

Wla—Cullen v. Rock County, 12 N- 
W.2d 38. 244 Wls. 237. 

TTtlllty plant 

Where a referendum Is required for 
the construction, acquisition, or leas¬ 
ing of a village utility plant, the 
need of competitive bidding disap¬ 
pears because the people are fully 
advised, but a village already In the 
utility field must comply with stat¬ 
ute relating to contracts for perform¬ 
ance of woiit or purchase of mate¬ 
rials.—^Vlctora V. Village of Musco- 
da, 279 N.W. 668 , 228 Wls. 455. 

Ultra vises doetrlae Is inapplica¬ 
ble to a contract within the power 


of the city to make although the 
city did not call for bids as required 
by charter.—Eemln v. City of Co- 
qullle, 21 F.2d 1078, 148 Or. 127. 

18. Wash.—Tanner v. Auburn, 79 P. 
494, 37 Wash. 88. 

44 C.J. p 336 note 70. 

19. Ohio.—Walsh v. Columbus, 36 
Ohio St. 169. 

80. Mich.—Peterson v. Ionia, 116 X. 
W. 562. 152 Mich. 678. 

44 C.J. p 326 note 72. 

81. Wls.—Chippewa Bridge Co. 
Durand. 99 N.W. 608, 122 Wls. 85. 
106 Am.S.R. 931. 

Work on say pubUo building 
Pa.—^Tragesser v. Cooper, 169 A. 
376, 318 Pa. 10. 

88 . Wls.—Chippewa Bridge Co. v. 

Durand, 99 N.W. 603, 122 Wls. 85, 

I 106 Am.S.R. 931. 

183. Mo.—^Barber Asphalt Pav. Co. v. 
Hazel, 56 &W. 449, 155 Mo. 391, 
48 Ii.R.A. 285. 

44 C.J. p 826 note 75. 

PubUo wozks 

Wia—^Probst v. City of Menasha, 13 
N.W.2d 504, 245 Wls. 90. 

84. N.T.—^Bartholomew v. Village of 
Endlcott. €9 N.T.S.2d 84. 

85. Wls.—Standard Oil Co. v. City 
of Clinton vine, 8 N.W.2d 701, 240 
Wls. 411. 

86 . Cal.—Swanton v. Corby, 100 P.Sd 
1077, 88 Cal.App.2d 227. 

87. Colo.—Johnson-Olmsted Realty 
Co. V. City and County of Denver, 
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1 P.2d 928, 89 Colo. 250—Colorado 
Springs V. Coray, 189 P. 1081, 25 
Colo.App. 460. 

88 . Tex.—^Houston v. Potter, 91 8 . 
W. 389, 41 Tex.ClvJVj)p. 381. 

89. Mich.—^Brevoort v. Detroit, 24 
Mich. 322. 

3a Pa.—^Lewls v. Philadelphia, 84 A. 
33, 235 Pa. 260—Smith v. Philadel¬ 
phia. 76 A. 221, 227 Pa. 428. 

31. m.—Chicago V. Hanreddy, 71 N. 
E. 834, 211 111 . 24. 

38. N.T.—In re Leeds, 53 N.T. 400. 

44 CJ. p 326 note 81. 

Readvertlslng for bids see infta i 
1150. 

33. Utah.—^Barnes v. Lehl City, 279 
P. 878, 74 Utah 321. 

34. Utah.—Utah Power & Light Co. 
V. Provo City, 74 P.2d 1191, 94 
Utah 208. certiorari denied 59 S.CL 
92, 805 U.S. 638, 88 L.Ed. 402. 

35. Iowa.—Johnson County Savings 
Bank v. City of Creston, 237 N.W. 
507, 212 Iowa 929, 84 A.L.R. 936— 
Dunn v. Sioux City, 221 N.W. 671, 
206 Iowa 908—City of Des Moines 
V. Horrabln, 215 N.W. 967, 204 Iowa 
683. 

S3. Iowa.—City of Des Moines 
Horrabln, supra. 

37. Cal.—^Kennedy v. Ross, 170 P- 
2d 904, 28 Cal.2d 669—Los Angeles 
Dredging Co. v. City of Long Beach, 
291 P. 889, 210 CaL 848, 71 A.L.R. 
161 . 
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to apply where it is undesirable or impossible to ad¬ 
vertise for bids for particular work,® 8 and under 
some statutory or charter provisions contracts for 
emergency work or repairs are excepted from the 
requirement.®® Other exceptions include contracts 
for personal, expert, or professional services in 
connection with an improvement^® and those for 
work paid for by the day as the work progresses.'*^ 

§ 1149. - Compliance with, or Violation 

or Evasion of. Requirement 

a. In general 

b. Subject matter of bidding in general 

c. Materials used in improvement in gen¬ 

eral 

d. Patented or monopolized articles or 

materials 


a. In Oenezal 

The competitive bidding requirement for municipal 
Improvement contracts Is violated by any scheme or de¬ 
vice which prevents competition among prospective bid¬ 
ders. 

Provisions requiring the letting of a municipal 
contract for a public improvement on competitive 
bidding are violated by any scheme or device which 
prevents,*® or tends to prevent,*® or restrict,** or 
suppress,*® competition among persons who may 
desire to become bidders, or which is designed to 
promote favoritism,*® or which affords opportunity 
for competition in form only, and not in fact.*^ 

WTiere competitive bidding is required, it must 
not be destroyed or impaired,*® and the officer, 
board, or body charged with authority and duty 
in the premises must determine in each case what 
competition the nature of the case will admit,*® 


38. Cal-—^Kennedy v. Rosa. 170 F.2d 
904. 28 Oal.Sd 569—^Loa Angeles 
Dredging Co. v. City of Long Beach, 
291 P. 839. 210 CaL 848. 71 A.L.R. 
161. 

Wis—Murphy v. Pauli. 212 N.W. 402. 
192 Wis. 98. 

Oonnectloa with sarvlos of utUlty 
oompany 

Wis.—^Murphy v. Pauli, supra. 

39. Cal.—^Los Angeles Dredging Co. 
v. City of Long Beach, 291 P. 839. 
210 Cal. 848. 71 AL.R. 161. 

La.—Smith v. Town of Vinton, 26 So. 

2d 237. 209 La. 587. 

Pa.—^Upper Darby Tp. v. Ramsdell 
Const. Co. Claim, 51 Pa.Di8t. & Co. 
246. 82 Del.Co. 829, S« Mun.L.R. 
264. 

Tex.—Vilbig Bros. v. City of Dallas, 
91 S.W.2d 336, 127 Tex. 568. rehear¬ 
ing denied 96 S.W.2d 229. 127 Tex. 
563. 

^^Bmszgenoy” deflnsd 
'Timergency.'* with respect to ex¬ 
emption of emergency contracts from 
competitive bidding requirement of 
city charter, implies sudden or unex¬ 
pected necessity requiring speedy ac¬ 
tion.—Los Angeles Dredging Co. v. 
City of Long Beach. 291 P. 889. 210 
Cal. 848, 71 AL.R. 161. 

-40. Cal.—Kennedy v. Ross, 170 P. 
2d 904. 28 Cal.2d 569—Los Angeles 
Dredging Co. v. City of Long 
Beach. 291 P. 889, 210 Cal. 848. 71 
A.L.R. 161—Miller v. Boyle. 184 P- 
421. 48 Cal.App. 39. 

Kyd—Jeffersontown v. Cassin, 102 & 
W.2d 1001, 267 Ky. 568. 

N.Y. —^Buckley v. Pugh, 244 N.T.S. 
624. 187 Mlsc. 694. 

Tex.—Vilbig Bros. v. City of Dallas, 
91 S.W.2d 836. 127 Tex. 668. re¬ 
hearing denied 96 S.W.2d 229. 127 
Tex. 568—Tackett v. Middleton. 


ComApp., 280 SW. 563. 44 AL.R. 
1143. 

44 C.J. p 825 note 69 [a] (2). 
CoasnltiiLg engineer 
Cal.—^Kennedy v. Ross. 170 P.2d 904, 
28 Cal.2d569. 

Azohitacts 

Colo.—City and County of Denver v. 
Moorman, 33 P.2d 749, 95 Colo. 
Ill—Johnson-Olmsted Realty Co. v. 
City and County of Denver, 1 P< 
2d 928, 89 Colo. 250. 

41. Tex.—^Vllhlg Bros. v. City of 
Dallas. 91 S.W.2d 836, 127 Tex. 563. 
rehearing denied 96 S.W.2d 229, 
127 Tex. 568. 

Oontraot fox indefinite period is 
not within statute where city was 
not obligated to continue it.—Sav¬ 
age V. South Knoxville Macadam 
Co., 5 Tenn.App. 877. 

Proof was held not to show attempt 
to split up original street improve¬ 
ment contract into hiring from day to 
day to evade competitive blddmg 
statute.—^Tobln v- Town Council of 
Town of City of Sundance. 17 P.2d 
666, 45 Wyo. 219, 84 A.L.B. 902. 

42. Fla.—Cozpu juris dted In 
Robert G. Lassiter & Co. v. Tay¬ 
lor, 128 So. 14, 17. 99 Fla. 819. 69 
AL.R. 689. 

Iowa.—^Horrabin Paving Co. v. City 
of Creston. 202 X.W. 480, 221 Iowa 
1237. 

Mo.—^Toumans v. Everett, 160 S.W. 

274, 178 Mo.App. 671. 

Tex.—^Montgomery v. City of Alamo 
Heights, C1V.APP.. 8 S.W.2d 268, 
error dismissed. 

nupnted knowledge 

Requirement of contracts for im¬ 
provement of streets that, after oil¬ 
ing street, contractor lay a second 
coat of bitullthic refiush coating com¬ 
position and then a coat of sand was 
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held so unusual and foreign to com¬ 
monly understood meaning of oiling 
streets that contractor must be deem¬ 
ed to have entered into contract des- 
xgrnating work to be done as oiling In¬ 
stead of repair work for purpose of 
evading statutory provisions requir¬ 
ing competitive bidding in case of re¬ 
pair work.—^Horrabin Paving Co. v. 
City of Creston, 263 N.W. 480, 221 
Iowa 1237. 

431 HI.—Siegel V. Chicago. 79 X.E. 
280, 223 IIL 428, 7 Ann.Ca8. 104. 

44. Ill.—Siegel V. Chicago, supra. 
Tex.—Montgomery v. City of Alamo 

Heights, ClvApp.. 8 S.W.2d 258, 
error dismissed. 

Test 

Only question Is whether combina¬ 
tion to suppress competitive bidding 
for public improvement contract has 
tendency to lessen competition; suc¬ 
cess is immaterial.—^Morgan v. Gove. 
275 P. 415, 206 CaL 627. 62 ALJEL 
219. 

45. Cal.—^Morgan v. Gove, supra. 

46. Mo.—^Toumans v. Everett, 160 
S.W. 274. 173 Mo.App. 671. 

Tex.—Montgomery v. City of Alcuno 
Heights. ClvApp., 8 S.W.3d 258. 
error dismissed. 

47. CaL—^Morgan v. Gove, 375 P. 
415, 206 Cal. 627. 62 AL.R. 219. 

N.T.—Grace v. Forbes, 118 N.T.S. 

1062, 64 Mlsc. 180. 

Combinati o n awiong oontxaotors 
CaL—Morgan v. Gove, 275 P. 415. 206 
CaL 627. 62 AL.R. 219. 

48. Ky.—City of Springfield v. EUiy- 
don, 288 S.W. 337. 216 Ky. 488. 

49. Mich.—^Attorney General v. De¬ 
troit. 26 Mich. >268. 

Okl.—Woolsey v. Tulsa, 216 P. 126, 
90 OkL 205. 
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endeavor to secure the best competition possible | 
in the circumstances of the particular case,^(* pur- | 
sue the best method possible to secure it,3^ and ac- ' 
cord the same treatment to all bidders.^^ To th:s ' 
end, conditions necessary to secure fair and rea¬ 
sonable opportunity for competition are properly 
proposed.®^ Generally restrictions or conditions im¬ 
posed on bidders which tend to increase the cost 
of the work are held to violate the requirement of 
competitive bidding or of letting to the lowest re¬ 
sponsible bidder.®^ However, not every restriction 
or limitation on the bidding constitutes an illegal 
restraint on competition.®^ Conditions imposed on 
bidders do not violate the requirement unless, as a 
matter of fact, they increase the cost,®® and the 
courts will not interfere where the proper board 
imposes only such conditions as allow a fair and 
reasonable opportunitj- for competition ;®7 it is 
sufficient if an opportunity for competitive bidding 
is afforded,®® even though only one bid is filed®® 
and there is no actual competition.®® 


I Prcqualification of bidders. While a practice by 
which prospective bidders are eliminated in ad- 
' vance of bidding on the basis of inexperience and 
' financial irresponsibility has been held invalid as 
destroying competitive bidding,® i under some stat¬ 
utes a municipality may enact ordinances provid¬ 
ing for the determination of the question of who 
are responsible bidders before the-receipt of bids 
rather than after,®- but all bidders must be accorded 
the same treatment.®® 

Wage and hour restrictions. Conditions or re¬ 
strictions on bidders calling for the pa3niient of 
a minimum wage to their employees have been 
held invalid as violating the requirement for com¬ 
petitive bidding or the letting of the contract to 
the lowest responsible bidder.®^ Such restrictions 
or conditions have been upheld, however, where 
there is no such requirement,®® particularly where 
under the circumstances of the particular case the 
cost of the improvement to the municipality is not 
increased by such restrictions.®® 


sa Okl.—Woolsey v. Tulsa, supra. 

51. Mich.—^Attorney General v. De¬ 
troit, 26 Mich. 268. 

Okl.—^Woolsey v. Tulsa, 216 P. 126, 
90 Okl. 206. 

62. Pa.—Karris v. City of Philadel¬ 
phia. 149 A. 722, 299 Pa. 473. 

53. X.Y.—Rose v. Low, 83 X.T.S. 
598. S5 App.Div. 461—J. 'Weinstein 
Bldff. Corporation v. Scoville, 254 
X.Y.S. 384, 141 Misc. 902. 

64 . Mo.—HiUiff v. City of St. Louis, 
85 S.W.2d 91. 337 Mo. 291. 

Tex.—Montcromery v. City of Alamo 
Helgrhts, CivJlpp., 8 S.'W.2d 258. 
error dismissed. 

Xiowest respoBSihls Udder 

'Where illegal or unauthorized con¬ 
ditions or obligations on the contrac¬ 
tor are incorporated Into the adver¬ 
tisement for bids or the speciflcatlons 
on which the bids are based, compli¬ 
ance with which will necessarily and 
Illegally Increase the cost of the 
work, it has been held that the con¬ 
tract is not let to the lowest respons¬ 
ible bidder.—^Anderson v. Fuller, 41 
So. 684, 51 Fla. 380. 

56. Iowa.—Weiss v. Incorporated 
Town of Woodbine, 295 X.W. 873. 
229 Iowa 978. 

OwasrShlp of pavSiiff plant 

Specification in city street paving 
contracts that bidder therefor should i 
DT have available for use an as¬ 
phalt mixing plant within city llm- 
jita^as heU P.ot unreasonable in view 
it was neces¬ 
sary Xo ia9 asphsalt at high tempera- 



Payment 

Council could provide that payment 
for the entire undertaking was to be 
from net earnings only, where there 
was no showing that competition was 
unreasonably limited.—Davies v. Vil¬ 
lage of Madella, 287 N.W. 1, 205 Minn. 
526, 128 A.L.R. 669. 

Blgli* to reject Uds 
A resolution of intention providing 
that all work under a proposed im¬ 
provement was to be done in pursu¬ 
ance of an ordinance giving the city 
the right under certain conditions to 
reject bids and do the work Itself 
was held not to defeat the require¬ 
ment for open and competitive bid¬ 
ding.—^Hansen v. City of Santa Rosa, 
270 P. 1009, 93 Cal.App. 728. 

56. Del.—^EHsbeson v. Board of Pub¬ 
lic Bducation in Wilmington, 156 
A. 286, 18 Del.Ch. 37. 

67. X.Y.—Hastings Pav. Co. v. 
Cromwell, 124 X.Y.S. 388, 67 Misc. 
212, appeal dismissed 127 X.Y.8. 
1124, 143 App.Div. 942. 

58. Mich.—Ckizpns JUxls quoted ia 
Hunt V. Fenlon. 21 N.'W’.2d 906, 914, 
313 Mich. 644. 

44 C.J. p 326 note 94. 

59. Ky.—^Blanton v. Town of Wal¬ 
lins, 291 S.W. 372, 218 Ky. 295. 

Mich.—Corpus JUxls quoted la Hunt 
V. Fenlon. 21 N.W.2d 906, 914, 313 
Mich. 644. 

Okl.—^McKnlght v. Oklahoma City, 25 
P.2d 638, 166 Okl. 210. 

I 44 C.J. p 326 note 96. 

60. Mich.—Corpus JUrls quoted la 
Hunt V. Fenlon, 21 N.W.2d 906. 
014, 813 Mich. 644. 

44 C.J. p 326 note 96. 

^6L N.Y.—J. Weinstein Bldg. Corpo¬ 
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ration v. Scoville, 254 H.Y.S. 384, 
141 Misc. 902. 

As matter for statute 
If principle of prequalification of 
bidders is good one, provision there¬ 
for should be made by statute law, or, 
where not prevented by statute, in 
municipal ordinances.—J. Weinstein 
Bldg. Corporation v. Scoville. supnu 

62. Pa.—Harris v. City of Philadel¬ 
phia, 149 A. 722, 299 Peu 473. 

63. Pa.—Harris v. City of Philadel¬ 
phia, supra. 

64. Mo.—^Hillig V. City of St. Louis, 
85 S.W.2d 91, 337 Mo. 291. 

44 C.J. p 331 note 41. 

Contract provisions fixing maximum 
hours and minimum wages general¬ 
ly see infra 8 1162. 

PoUoo power 

Ordinance fixing minimum wage is 
not Justifiable under police power.— 
Hlllig V. City of St. Louis, supra. 

65. Mo.—^Arkansas-Missourl Power 
Corporation v. City of Kennett, 156 
S.W.2d 913, 348 Mo. 1108. 

66. Mo.—^Arkansas-Mlssourl Power 
Corporation v. City of Kennett, su¬ 
pra. 

Pederal aid 

"Where city will receive by grant 
from national government a sum 
greatly in excess of the amount by 
which bids could possibly be in¬ 
creased by inserting minimum wage 
and maximum hour provisions in con¬ 
tract, contract containing such pro¬ 
visions is not void on ground that 
bidding ia Illegally restricted.—^Ar- 
kansas-Missourl Power Corporation 
V. City of Kennett. supra. 
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Other matters. Under statutes requiring contracts 
to be let to the lowest bidder, the city council can¬ 
not substantially vary the terms and conditions of 
a contract entered into under competitive bids,®^ 
for to do so would be to destroy the advantage in¬ 
tended to be secured by such method of entering 
into the contract.®* However, the statute is not 
violated where the amount of progress pajTiients 
is increased in pursuance of a provision of the con¬ 
tract authorizing modifications.®* Provisions relat¬ 
ing to competitive bidding have been held to be 
violated by the action of the municipal authorities 
in consolidating separate and distinct improvements 
assessable against different classes of property,^® 
but not by the annexing of a schedule of items and 
prices for contingent or extra work, where the 
plans and specifications embrace all the work then 
known to be performed in connection with the con¬ 
tract,or by the fact that the successful bidder for 
the original improvement can underbid other per¬ 
sons for an enlargement of the improvement,or 
by the separation of the work for an improvement 
and the acceptance of separate bids for the sep¬ 
arate work,^® or, conversely, by a call for bids cov¬ 
ering the entire improvement rather than separate 
units thereof.^® A statute requiring a municipal 


j improvement contract involving an expenditure over 
i a certain amount to be let on competitive bidding 
cannot be successfully evaded by dividing an entire 
improvement into parts and letting a separate con¬ 
tract for each part in an amount less than the stat- 
utor 3 ’ minimum."® 

A provision for payment in revenue bonds of the 
municipality has been held not an illegal restraint 
: on competitive bidding where there is no showing 
I that any bids were higher because of this provi- 
I sion,"® and it has been held that competition is 
i not undulj” restricted b}^ a provision of an ordinance 
j requiring the contractor to agree to purchase cer- 
j tain municipal bonds at par but it has also been 
’ held that the letting of the contract will be en- 
j joined on proof that a reservation by the cit}^ of an 
option to make payment in municipal bonds pre¬ 
vented competition to such an extent as to increase 
the cost of the work.**® 

Plan of bidding. Statutes relating to competitive 
bidding for municipal improvement contracts are 
construed as intended to require, as a condition pre¬ 
cedent to the aw'ard of a contract, a uniform or 
common plan of bidding,^* in order that compet¬ 
ing bidders ma^*’ be possessed of the same data®® 
and subjected to the same conditions.®l 


67. Iowa.—Capital City Brick, etc., 
Co. V. Des Moines, 127 N.W. 66. 
6& Iowa.—Capital City Brick, etc., 
Co. V. Des Moines, supra. 

69. TT.S.—^Harrison v. Tampa, D.C. 
Fla., 247 F. 569. 

70l N.Y.—People v. Kingston, 81 37. 

E. 557, 189 N.Y. 66. 

44 C.J. p 831 note 40., 

Inclusion of different improvements 
in one contract generally see Infra 
5 1169. 

71. Pa.—^Nelson v. City of Philadel¬ 
phia, 9 Pa.Dl8t. & Co. 766. 

72. Mo.—Walker v. Dobbins, 188 S. 
W. 387, 152 Mo.App. -270. 

78. Tex.—Vllblg Bros. v. City of 
Dallas, 91 S.W.2d 336, 127 Tex. 563, 
rehearing denied 96 S.W.2d 229, 127 
Tex. 563. 

74. Minn.—^Davies v. Village of Ma- 
della, 287 N.W. 1, 205 Minn. 526. 
123 A.L..R. 569. 

75. IlL—^People ▼. Lamon, 83 N.E; 
1070, 232 Ill. 587. 

Ky.—^Tompkinsvllle v. Miller, 241 S. 

W. 809, 195 Ky. 148. 

Separate contracts for parts of im¬ 
provement generally see Infra S 
1159. 

76. Iowa.—Weiss y. Incorporated 
Town of Woodbine, 295 N.W. 878. 
229 Iowa 978. 

Ky.—^Little v. Town of Southgate, 4 
SW.2d 711, 223 Ky. 785. 

63 C.J.S.-^2 


77. Colo.—Shields v. Loveland, 218 
P. 913, 74 Colo. 27. 

44 CJr. p 831 note 45. 

78. Neb.—^Ledwith v. Lincoln, 193 
N.W. 763, 110 Neb. 425. 

79. Fla.—Cozpns Jnzls dted in 
Robert G. Lassiter & Co. v. Taylor, 
128 So. 14, 17, 99 Fla. 819, 69 A. 
L.R. 689. 

Neb.—Best v. City of Omaha, 293 
N.W. 116, 138 Neb. 325-Fairbanks, 
Morse 8b Co. v. City of Noith Bend, 
94 N.W. 586, 68 Neb. 636. 

N.J.—Johnson v. Atlantic City, 88 A. 
950, S5 N.J.Law 145—Smith V. 
Board of Com'rs of Atlantic City, 
136 A. 607, 6 N.J.M1SC. 390, affirmed 
139 A. 33. 104 N.J.Law 143. 
“Competitive bidding means that 
all contractors make bids based upon 
the same or at least substantially 
similar specifications.*’—^lowa Elec¬ 
tric Light & Power Co. v. Incorporat¬ 
ed Town of Grand Junction, 250 N 
W. 136, 188, 216 Zowa 1301. 

Altematiye bidding 

(1) Fact that specifications for 
heating system for public building 
Invited alternative bids was held not 
ground for setting aside award In 
absence of fraud.—Smith y. Board of 
Com’rs of Atlantic City, 136 A. 607, 
5 N.J.Mlsc. 390, affirmed 139 A. 88, 
104 N.J.Law 143. 

(2) W’here specifications for mu¬ 
nicipal water plant Included an alter- 
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mate Invitation for bids on a closed 
system which could be obtained else¬ 
where than from successful bidder, 
contention that specifications were 
rigged for a closed system so as to 
permit only the successful bidder to 
bid could not be sustained —^Travis v. 
Borough of Highlands, 55 A.2d 109, 
186 N.J.Law 199. 

(3) Fact that plans and specifica¬ 
tions for proposed municipal sewage 
treatment plant required each bidder 
to submit two bids, in the alternative, 
one “with** and one “without** Works 
Progress Administration participa¬ 
tion, was held not to render the bid¬ 
ding contrary to law.—^Best v. City of 
Omaha, 298 N.W. 116, 188 Neb. 825. 

(4) City authorities acted within 
scope of discretion in callmg for bids 
for furnishing material only, for do¬ 
ing work only, and for furnishing 
both material and labor.—^Haralson 
V. City of Dallas, Tex.Clv.App., 14 5. 
Wj2d 34'3. error dismissed. 

Flaa. 3ield not invalid 
Ark.—Street Improvement Dlst. No. 
180 of Hot Springs v. Crockett, 28 
S.W.2d 881, 181 Ark. 869. 

Mass.—^Devlr v. Hastings, 178 N.E 
617, 277 Mass. 502, 79 A.L.R. 222. 

8a N.J.—Johnson v. Atlantic City, 
88 A. 950, 85 N.J.Law 145. 

8L Neb.—^Best v. City of Omahai 
298 N.W. 116, 188 Neb. 825—Falr^ 
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b. Subject Matter of Bidding in deneial 

All bidders for municipal Improvement contracts must 
be given an opportunity to bid on the same thing by the 
adoption of plans and specifications which definitely fix 
the character and extent of the work to be done and 
materials to be furnished. 

In order to comply with provisions requiring 
competition in bidding for municipal improvement 
contracts, it is necessary that all bidders shall be 
given an opportunity to bid on the same thing.^- 
So that this opportunity may be afforded, it is es¬ 
sential that the proper municipal authorities shall, 
prior to the solicitation and reception of bids, adopt | 
plans and specifications definitely fixing the extent 
and character of the work to be done or materials 
to be furnished,83 with such certainty and precise¬ 
ness as to set up a proper competitive standard and 
afford a basis for competitive bidding,®^ and leave 
nothing to be considered, in comparing bids, except 
the elements of price85 and the responsibility of 


the bidders, discussed infra § 1137. In order to 
invalidate the award of a contract, however, the 
irregularity must be of such substantial nature as 
to affect fair and competitive bidding.86 A competi¬ 
tive bidding statute is fundamentally violated where 
the bidder is requested to furnish plans and specifi- 
cations.8‘ 

Some authorities hold that statutes relating to 
competitive bidding are violated by an agreement 
made between the municipality and the successful 
bidder for the elimination or substitution of cer- 
; tain work or material,88 the extension of the con¬ 
tract so as to include distinct work not covered 
b}” the accepted bid or mentioned in the contract,8 8 
or even by a reservation of the power to change 
the work or materials but in other cases certain 
changes,®! or reservations of the right to make 
changes,®2 have been upheld. Where a change in 
the plans and specifications was furnished to all 


banks, Morse & Go. v. City of North 
Bend, 94 N.TV. 537, 68 Neb. 560. 

N’.J.—Johnson v. Atlantic City, 88 A. 
950, S3 N.J.Law 145. 

82. Ky.—^Little v. Town of South- 
gate, 4 S.W.3d 711. 223 Ky. 735. 

Mass.—Sweezey v. City of Malden, 
174 NE. 269. 273 Mass. 536. 

44 C.J. p 327 note 3. 

83. CaL—St. John v. Klngr, «0 P.2d 
123, 130 Oal.App. 356. 

Mass.—Sweezey v. City of Malden, 
174 N.E. 269, 273 Mass. 586. 

Minn.—Davies v. Village of Madelia, 
287 N.W. 1. 205 Minn, 526, 123 A- 

L..R. 569. 

N.T.—Glezen v. Town Bd. of Rich- 
ford, 81 N.Y.S.2d 236, 192 Misc. 
658. 

'Ohio.—^Foley v. City of Cincinnati, 
14 Ohio Supp. 78. 

'Tex.—Superior Incinerator Co. of 
Texas v. Tompkins, Civ.App., 37 
S.W.2d 391, affirmed Superior In-j 
cinerator Co. v. Tompkins, Com. 
App.. 59 S.W.2d 102. 

-44 C.J. p 327 note 3. 

SpeeUleatioBs held snffloient 

•Cal.—St. John v. King, 20 P.2d 123, 
130 Cal.App. 356. 

Minn.—^Ahlauist v. Commonwealth! 
Electric Co., 261 N.W. 453, 194 
Minn. 598. 

Miss.—^Hirsch v. Vicksburg, 105 So. 
492, 141 Miss. 827. 

r84. Iowa.—^Northwestern Ught & 
Power Co. v. Town of Grundy Cen¬ 
ter, 261 N.W. 604, 220 Iowa 108. 

Minn.—Davies v. Village of Madelia, 
237 N.W. 1. 205 Minn. 526. 123 A. 
Ut. 569. 

M.J.—^Delninger v. Englewood Cliffs, 
Sup., 136 A. 606. 

•Tex.—Superior Incinerator Co. of 
Texas v. Tompkins, Clv.App., 87 S. 
W.2d 39]« affirmed Superior In¬ 


cinerator Co. V. Tompkins, Com. 
App.. ‘59 S.W.2d 102. 

Qusstloa is one of degree and fact 
Minn.—Davies v. Village of Madelia, 
287 N.W. 1, 205 Minn. 526, 123 A- 
L.R. 569. 

Spedfloatloas held sufficient 
Minn.—^Davies v. Village of Madelia, 
supra. 

! N.J.—Phifer v. City of Bayonne, 146 
A. 463. 105 N.J.Law 524. 

85. N.T.—Grace v. Forbes, 118 N.T. 

S. 1062, 64 Misc. 130. 

44 C.J. p 327 note 4. 

88. N.J.—Phifer v. City of Bayonne, 
146 A. 463, 105 N.J.Law 524. 
Competitive bidding' held not re¬ 
stricted 

N.J.—^Phifer v. City of Bayonne, su- 
pra. 

87- Mass.—Sweezey v. City of Mal¬ 
den, 174 N.E. 269, 273 Mass. 536. 
Tex.—Superior Incinerator Co. of 
Texas v. Tompkins, Civ.App., 87 
S.W.2d 391, affirmed Superior In¬ 
cinerator Co. V. Tompkins, Com. 
App., 69 S.W.2d 102. 

44 C.J. p 327 note 3 [b]. 

SpacilLcations of snooessfnl bidder 
Contract based on speclflcatlons 
prepared by the successful bidder 
and not adopted and filed by the 
municipality until the day the con¬ 
tract was let, such specifications not< 
bemg available for Inspection by 
other bidders, is invalid.—^North¬ 
western Light & Power Co. v. Town 
of Grundy Center, 261 N.W. 604, 220 
Iowa 108. 

Xhne reqnirod for irork 

(1) Proceedings for awarding 
street improvement contract were 
held invalid, where proposals and 
bidding sheets allowed each bidder to 
designate number of working daya— 
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Jordan v. Borough of Dumont, 146 
A. 49, 7 N.J.M1SC. 476. 

(2) Requiring bidders to fix own 
time for completion of work does not 
render the bidding contrary to law, 
on ground that the specifications did 
not permit uniform bids.—Best v. 
City of Omaha^ 293 N.W. 116, 188 
Neb. 825. 

Xncorporatloii of snggestloBs by 
prospeotlvo bidders at open public 
hearings into specifications was held 
no ground for setting the contract 
aside, where competition was not 
unreasonably limited.—^Davies v. Vil¬ 
lage of Madelia, 287 N.W. 1, 205 
Mmn. 526, 123 A.L.R. 569. 

8& Arlz.—Southern Surety Co. v. 

Prescoit, 221 P. 834, 26 Arlz. 66. 

44 C.J. p 327 note 8. 

Modification of contract generally 
see infira 5 1183. 

89. Mloh.—-Ely v. Grand Rapids, 47 
N.W. 447, 84 Mich. 336. 

sa N.T.—Gage v. New York, 97 
N.Y.S. 157, 110 App.Div. 403. 

91. Mo.—^Meyers v. Wood, 158 S.W. 

909. 173 Mo.App. 564. 

44 C.J. p 327 note 11. 

98. N.D.—Will V. Bismarck, 163 N. 

W. 550, 86 N.D. 570. 

44 C.J. p 327 note 12. 

Bight to ellinlnate items 

The fact that specifications re¬ 
served to city the right to omit any 
or all of separate items fi-om the 
contract for which separate price 
proposals were asked after the bids 
were open and before the contract 
was awarded was held not to render 
the bidding imlawful.—^Best v. City 
of Omaha, 293 N.W. 116. 138 Neb. 
825. 
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bidders, thus permitting them all to bid on the same 
thing, an unsuccessful bidder cannot complain of 
such change.® 3 

c. Materials Used in Improvement in General 

Materials of a particular kind, quality, and fitness 
may be called for by the specifications without violating 
competitive bidding requirements. 

The plans and specifications of a municipal im¬ 
provement may, without violating the competitive 
bidding statute, call for materials of a particular 
kind®4 or of a particular quality and fitness,but 
not from a particular producer.®® Accordingly, it 
has been held that a charter or statutory provision 
relating to competitive bidding is not violated by 
an ordinance or call requiring the use of known 
material®^ or of material obtainable from only 
one source or a limited number of sources, with 
the result that there can be only limited competi¬ 
tion, or even no competition, with respect there¬ 
to.®® So it has also been held that the competitive 
bidding provision is not violated by an ordinance 
requiring the use of a certain variety of asphalt in 
paving where such asphalt is an article of common 
merchandise,®® is not held in monopoly,i and is of 
no greater price than other kinds of asphalt.® Sim¬ 
ilarly, specifications calling for wood paving blocks 
treated by a certain preservative process have been 
held not to exclude competition where the process 
is not covered by patent® and the preservative ma¬ 
terial may be obtained in the market.^ 

Some courts hold that it is improper to prepare 
two or more sets of plans and specifications, each 
calling for a different kind of pavement, and to 
place in competition the different kinds of pavements 


as well as bids on each kindbut other courts hold 
that such a course is permissible.® The final selec¬ 
tion of the kind and character of pavement to be 
constructed msLy, under some statutes, be post¬ 
poned until after the bids are taken.*^ 

Materials manufactured or prepared in state or 
city. The validity of a requirement imposed by the 
city that the vrork necessary in manufacturing or 
preparing the material to be used shall be done 
within a certain prescribed territory, such as the 
state or city, depends on whether it in fact restricts 
competition® and increases the cost of the improve¬ 
ment.® The fact that foreign products are more 
expensive justifies the specification and use of lo¬ 
cal products.^® Under some statutes proposals for 
bids for municipal improvements must provide 
that materials produced within the state be prefer¬ 
red in the construction of the improvement,^^ and 
such a requirement must be complied with, even 
by a home-rule city w^hich has assumed exclusive 
control of all matters of local and municipal con¬ 
cern, with respect to a contract for an improve¬ 
ment of general public interest as distinguished 
from one of local or municipal concern.^® 

d. Patented or Monopolized Articles or Mate¬ 
rials 

(1) Competition excluded 

(2) Competition not excluded 

(1) Competition Excluded 

There Is a conflict of authority on the question of the 
validity of a specification of patented or monopolized ma¬ 
terial the effect of which Is to exclude all competition. 

The authorities are in conflict on the question 


93. Njr.—Conklin v. City of Linden. 
146 A. 31. 7 N.J.M1SC. 467. 

94. Tex.—Vllblgr Bros. v. City of 
Dallas, 91 S.W.2d 336, 127 Tex. 
563, rehearing' denied 96 S.W.2d 
229, 127 Tex. 563—^Rote v. Bexar 
County Water Control & Improve¬ 
ment Dlst. No. 4, Civ.App., 91 S.W. 
2d 1095, error dismissed. 

96. Pa.—^Kratz v. City of Allentown, 
155 A. 116, 304 Pa. 61. 

96. Pa.—Kratz v. City of Allentown, 
supra. 

97. Ky.—City of Springfield v. Hay- 
don, 288 S.W. 887, 216 Ey. 488. 

9& Wash.—Smith v. City of Seattle, 
72 P.2d 588, 192 Wash. 64. 

BeasoB for rule 

A previous satisfactory experience 
by the city in the actual use of a 
particular article Is a reasonable 
basis for the exercise of discretion 
by the dty authorities in favor of 
that article as against other articles 
of less proved quality, and If auch 


authorities. In the exercise of a 
sound discretion, believe that a par¬ 
ticular article, procurable from only 
one or a limited number of sources, 
IS required In preference to other 
articles, the resulting lessening of 
competition does not Justify over¬ 
ruling auch exercise of discretion.— 
Smith V. City of Seattle, supra. 

99. Mo.—Cleveland Trinidad Pav. 
Co. V. McLord, 130 S.W. 471, 145 
MoApp. 141. 

1m Ill.—Quincy v. Kemper, 136 N.B. 

768, 304 Ill. 803. 

44 C.J. p 327 note 14. 

2. Mo.—Cleveland Trinidad Pav. Co. 
V. McLord, 130 S.W. 871, 146 Mo. 
App. 141. 

3. Ohio.—State v. Miller, iQ Ohio 
Cir.CL,N.S.. 406. SO Ohio Clr.Ct. 460. 

4m Ohio.—State v. Miller, supra. 

5. Wis.—Stocking v. Warren Bros. 

Co.. 114 N.W. 789, 184 Wis. 235. 

44 C.J. p 327 note 6. 


S. Md.—^Baltimore v. Flack, 64 A. 

702, 104 Md. 107. 

44 C.J. p 327 note 7. 

7 - Ala.—StovaU v. City of Jasper, 
118 So. 467, 218 Ala. 282. 

9m Mo.—^Allen v. Labsap, 87 S.W. 

926, 188 Mo. 693, 3 AnmCas. 306. 

44 C.J. p 328 note 18. 

9. Mo.—^Allen v. Labsap, supra— 
Pasche v. South St. Joseph Town- 
Site Co.. App.. 190 S.W. 80. 

10. Cal.—St. John v. King; 20 P.2d 
123. 180 CaLApp. 856. 

11. U.S.—^Missouri Public Service 
Corporation v. Fairbanks, Morse & 
Co., D.C.MO., 19 F.Supp. 38. 

Colo.—City and County of Denver v. 
Bossie, 266 P. 214, 83 Colo. 329. 

12 . Colo.—City and County of Den¬ 
ver V. Bossie, supra. 

Building eonrihoiuM was held not 
local affair so as to exempt city from 
statutes giving preference to ma¬ 
terials produced In state.—City and 
County of Denver v. Bossie, supra. 
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of the validity of a specification of patented or 
monopolized material where the effect of such spe¬ 
cification is to exclude all competition.^^ In a num¬ 
ber of jurisdictions it is a rule that, under provi¬ 
sions requiring competitive bidding, it is beyond 
the power of a municipality to exclude or prevent 
competition by calling for the exclusive use of ma¬ 
terial which, by reason of patents or othenvise, is 
held in monopoly’ and is controlled by one person, 
firm, or corporation which retains its right and does 
not part with it to others.!-* 

In other jurisdictions it is a rule that, despite 
provisions requiring competitive bidding, a munici¬ 
pality may, in good faith, avail itself of superior 
material which, by reason of a patent or otherwise, 1 
is the product of exclusive manufacture;^® but in 
these jurisdictions,!® as well as others,!^ the selec¬ 
tion of a particular brand, manufactured by one com¬ 
pany only, is improper where several other kinds 
of equal quality, durability, and suitableness are 
manufactured by other persons and corporations. 
Obviously a contract for a patented pavement or 
other article or material may be let without actual 
competition where there is no valid charter, stat¬ 


ute, or ordinance requiring competitive bidding!® 
or, if there is such a requirement, the case falls 
within an exception thereto.!® 

(2) Competition Xot Excluded 

The specification of patented material Is not Invalid 
where competition is not stified or prevented thereby. 

The provision of a statute, charter, or ordinance 
requiring competitive bidding does not necessarily 
exclude the use of a pavement or other article or 
material w'hich is patented,®® as the use of such 
patented material does not necessarily exclude com¬ 
petitive bidding,®! and the specification of patented®® 
or monopolized®® material is not improper, w-here, 
under the circumstances, it does not stifle or pre¬ 
vent competition, or if all the competition which the 
situation allows is permittedj®-* Thus, except in a 
few jurisdictions,®® the specification of patented 
material is not improper where all bidders are placed 
on equal terms b}** an agreement of the owner of 
the patent to furnish the material at a reasonable 
fixed price to the municipalit}', all bidders, the 
successful bidder or the person to w'hom the con¬ 
tract is awarded.®® So also the specification of 
patented or monopolized material is not objection- 


13. Ohio.—^Holbrook v. Toledo, 2S 
Ohio CIr.Ct. 281, affirmed Toledo, 
etc., R. Co. V. Turney, 78 X.B. 1140, 
73 Ohio St. 400. 

44 C.J. p 328 notes 21-22, p 329 note 
23. 

CoslLlot saenu lireconoUahlo 
Tex.—^Vilbig: Bros. v. City of Dallas, 
91 S.W.2d 336. 127 Tex. 563. re- 
hearlngr denied 96 S.W.Sd 229, 127 
Tex. 563. 

14. Kan.—^Lambom -v. Hutton, 294 
P. 676. 132 Kan. 226. 

X.Y.—Polsky V. Walsh, 222 N.Y.S. 

120, 220 App.Div. 559. 

44 C.J. p 32S note 22. 

WisconsliL rnle 

The rule stated In the text la 
known as the Wisconsin rule. 
Colo.—Sanborn v. Boulder, 221 P. 
10 < f, 1 4 Colo. 358. 

Wash.—Smith v. City of Seattle, 73 
P.2d 588. 192 Wash. 64. 

15. Mo.—^Hllligr V. City of St. Louis, 
85 S.W.2d 91, 337 Mo. 291—Weff- 
mann Realty Co. v. City of St 
Louis. 47 S.W.2d 770, 329 Mo. 972. 

44 C.J. p 329 note 23. 

B a as om r for nfla 

<1) To hold otherwise would. In 
many instances, deprive cities of the 
benefit of the best material and np- 
to-date machinery available, al¬ 
though superior in quality and lower 
in price than others of common 
manufacture and sale.—Wegmann 
Realty Co. v. City of St Louis, 47 
S.WM 770, 829 Mo. 972. 


(2) Other reasons see 44 C.J. P 
329 note 23. 

Mlohlgan xnla 

The rule stated in the text Is 
known as the Michigan rule. 

Colo.—Sanborn v. Boulder, 221 P. 
1077, 74 Colo. 358. 

Wash.—Smith v. City of Seattle, 72 
P.2d 5S8, 192 Wash. 64. 
urinlTfium wage provision Is not 
Justified by such rule.—^Hilllg v. City 
of St Louis. 85 S.W.2d 91, 837 Mo. 
291. 

16L Mo.—Glennon v. Gates, 118 S. 

W. 98, 186 MoA.pp. 421. 

44 C.J. p 329 note 34. 

17. Kan.—Xational Surety Co. v. 
Kansas City Hydraulic Press Brick 
Co.. 84 P. 1034, 73 Kan. 196. 

18. Kan.—^Bunker v. Hutchinson, 87 
P. 884, 74 Kan. 661. 

S.C.—Dillingham v. Spartanburg, 56 
8.B. 881. 76 S.C. 549, 117 Am.S.R. 
917, 8 L.R.A.,X.S., 413, 9 Ann.Cas. 
829. 

19. Hawaii.—^Lord ▼. Honolulu, 20 
Hawaii 175. 

44 C.J. p 329 note 27. 

20. CaL—^Braun, Bryant ft Austin 
V. McGuire. 255 P. 808. 201 CaL 
134. 

Tex.—^Vilblg Bros. v. City of Dallas, 
91 S.W.2d 336, 127 Tex. 563. re¬ 
hearing denied 96 S.W.2d 229, 127 
Tex. 563. 

44 C.J. p 328 note 29. 
ralirlngemsnt Utlgattoa 
Fact that alleged Infringements 
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of patents may expose the munici¬ 
pality to litigation has been held not 
to invalidate a contract awarded 
by the municipality to the lowest 
bidder.—^Dealtry v. S<‘lectmen of 
Town of Watertown, 180 N.B. 621, 
279 Mass. 22. 

SI. Cal.—Gualco v. City of Bakers¬ 
field. 260 P. 308, 86 Cal.App. 167. 

44 C.J. p 380 note 30. 

SSi Cal.—^Brydon v. City of Hermosa 
Beach, 270 P. 255, 93 Cal.App. 615. 
Tex.—VUbig Bros. v. City of Dallas, 
96 S.W.2d 239. 127 Tex. 668. 

44 C.J. p 380 note 81. 

Fatontse oonld hid on paving con¬ 
tract calling for use of patentee’s 
own patented pavement, and such 
bid did not throttle competition; 
and public policy was not violated by 
award of contract to patentee of 
patented materials called for in the 
contract.—^Hoffman v. City of Musca¬ 
tine, 232 N.W. 430, 212 Iowa 867. 77 
A.L.R. 680. 

23. Ky.—Springfield v. Haydon, 288 
S.W. 337, 216 Ky. 488. 

24. Tex.—VUbig Bros. v. City of 
Dallas, 91 S.W.2d 886, 127 Tex. 563, 
rehearing denied 96 S.W.2d 229. 127 
Tex. 663. 

Wash.—Smith v. City of Seattlei 72 
P.2d 583. 192 Wash. 64. 

8ft Ill.—Siegel V. Chicago, 79 N.B. 

280, 223 lU. 428, 7 Aim.Cas. 104. 

44 C.J. p 880 note 88. 

86. Cal.—Gualco v> City of Bakers¬ 
field, 260 P. 808, 86 CaLApp. 167. 
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able where other material is also specified in the al- 
tcrnative.27 Where the bidding affords bidders an 
opportunity of bidding on a patented process on 
equal terms in competition with a nonpatented proc¬ 
ess, an award of a contract for the patented process 
will not be enjoined on the ground that such proc¬ 
ess was untried and experimental.^S 

§ 1150. Request or Advertisement for Bids 

a. In general 

b. Contents 

c. Posting or publication 

d. Readvertisement 

a. In General 

As a general rule a requirement of a statute, char¬ 
ter, or ordinance that a municipal corporation call for 
bids for a public Improvement contract in a specified 
manner Is mandatory. 


As a general rule a provision in a statute, char¬ 
ter, or ordinance requiring a municipal corporation, 
by' notice, advertisement, or otherwise, to call for, 
solicit or invite bids or proposals for a public im- 
’ provement contract is mandator}',29 and a compli¬ 
ance therew'ith is a condition precedent to the award 
] of the contractile a lack of sufficient compliance 
with such a provision constitutes a jurisdictional de- 
• fcct^i and renders the contract void.32 regardless of 
the good faith of the municipal authorities.33 In 
some instances, however, there are at the time no 
requirements of this nature,or, if there is one, it 
is not applicable to the municipality, improvement, 
or contract in question,25 or the provision is so 
worded as to be permissive rather than mandatory,®® 
or it may be dispensed wdth by a prescribed vote 
of the members of the council or a named board.®" 
I It seems that the municipality need not call or ad- 
1 vertise for bids in case of an emergency,®® at least 


X.T.—^Beckwith, v. City of Xew Roch¬ 
elle. 245 N.Y.6. 21, 138 Mlac. 62, 
230 App.Dlv. 785. 

44 aJ. p 830 note 34. 
aw. Iowa.—^Hoffman v. City of Mus¬ 
catine. 232 N.W. 430, 212 Iowa 867. 
77 A.L.R. 680. 

K.J.—^Fisher v. Borough of Long- 
port. 53 A.2d 210, 186 N.J.Law 217. 
K.T.—^Bums ▼. Broderick, 261 N.T.S. 
788. 140 Mlsc. 859. 

Tex—^Vllbig Bros. ▼. City of Dallas, 
S.W.2d 336, 127 Tex 668. rehear^ 
Ing denied 96 S.W.2d 229, 127 Tex 
663. 

44 C.J. p 330 note 86. 

Statutory rule 

(1) The rule Is statutory as to pat¬ 
ented articles In some states.—^Rock¬ 
ford V. Schultx 189 NJE. 865. 296 Ill. 
254. 

(2) A statute requiring the desig¬ 
nation of equivalent types of con¬ 
struction in specifications for paving 
bids calling for patented articles 
should be construed to encourage 
competition.—^B. J. FlaJierty Con¬ 
tracting Co. V. Town of Kearny, 150 
A. *676, 107 N.J.Law 46, afllrmed 154 
A. 627, 107 N.J.Law 518. 

N.T.—^Bums V. Broderick, 251 
N.Y.S. 788, 140 Mlsc. 859. 

29- Iowa.—Johnson v. Incorporated 
Town of Remsen, 247 N.W. 552, 215 
Iowa 1033. 

Ky.-Jenkins v. City of Bowling 
Green. 64 S.'W.2d 467, 251 Ky. 119. 
Neb.—Neumann v. Knox 214 N.W. 
290, 115 Neb. 679. 

Wyo.—Tobin v. Town Council of 
Town of City of Bundance, 17 P.2d 
666, 45 Wyo. 219. 84 A.L.R. 902. 
44 C-J. p 381 note 48. 

Purpose of statutes requlrlns^ ad¬ 
vertisements for bids on public con¬ 
tracts Is In part to obviate fraud 
and collusion In their letting, and 


statutes should be upheld.—Johnson 
V. Incorporated Town of Remsen, 247 
N.W. 352, 215 Iowa 1033. 

30. Iowa—^Poor v. Incorporated 
Town of Duncombe, 2 N.W. 2d 294, 
231 Iowa 907. 

Ky.—Jenkins v. City of Bowling 
Green, 64 S.W.2d 437, 251 Ky. 119 
—Wilson V. Blanton, 11 S.W.2d 
127, 226 Ky. 518. 

Mo.—City of Kirksville ex rel. Eg- 
gert V. Harrington, 36 S.W.2d 614, 
229 Mo.App. 309. 

Neb.—^Neumann v. Knox, 214 N.W. 
290. 115 Neb. 679. 

Hawaii.—^De Mello v. Board of Water 
Supply, City and County of Honolu¬ 
lu, 33 Hawaii 285. 

N.Y.—Glezen v Town Board of Rich- 
ford. 81 N.Y.S.2d 236, 192 Mlsc. 
658. 

44 CJ. p 381 note 49. 

Direct invltatioiL to particular flnas 
Sending of plans and specifications 
by board of trustees of Incorporated 
village to four corporations was held 
not an ^'advertisement for bids," 
within meaning of section of law re¬ 
quiring advertisements of bids.— 
aiaribu v. Nohowee, 298 N.Y.S. 467, 
161 Mlsc. 944. 

31- Iowa.—^Bennett v. Emmetsburg, 
*115 N.W. 583, 138 Iowa 67—Corn- 
stock V. Eagle Grove, 111 N.W. 51, 
133 Iowa 589. 

Effect on assessment of failure to ad¬ 
vertise for bids see Infra S 1382. 

32- Hawaii.—De Mello v. Board of 
Water Supply. City and County of 
Honolulu, 33 Hawaii 285. 

Ky.—J enkins v. City of Bowling 
Green, 64 S.W.2d 467, 251 Ky. 119. 
Mass.—^Morse v. City of Boston, 157 
N.E. 523, 260 Mass. 255. 

N.J.—^Donovan v. City of Bayonne, 
171 A- 136, 12 N.J.Mlsa 257. 
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N.C.—^Hawkins v. Town of Dallas, 50 
S.E.2d 561. 229 NC. 561. 

Wyo.—^Tobin v*. Town Council of City 
of Sundance. 17 P.3d 666. 45 Wyo. 
219. 84 A.L R. 902. 

44 G.J. p 331 note 51. 

33- Mass.—Safford v. Lowell, 151 N. 

E. Ill, 255 Mass. 220. 

44 C.J. p 381 note 51 £a]. 

34. Wash.—^Dalton v. Clarke, 139 I 
2d 291, 18 Wash.2d 322. 

44 C.J. p 331 note 52. 

3& Cal—Gualco v. City of Bakers 
field, 260 P. 308, 86 Cal.App. 167. 
Utah.—Utah Power & Light Co. v 
Provo City, 74 P.2d 1191, 94 Utai 
203, certiorari denied 59 S.Ct. 92, 
305 U.S. 628, 83 L.Ed. 402. 

44 G.J. p 332 note 53. 

Axna&dsioiLt of coutraot 

(1) Agreement to increase compen¬ 
sation under construction contract 
because of war conditions was held 
not a new contract within ordinance 
requiring submission of proposals.— 
Blakeslee v. Board of Water Com'rs 
of City of Hartford, 183 A. 887, 121 
Conn. 163. 

(2) Changes In contract not with¬ 
in requirement of competitive bidding 
see supra 8 1148. 

36. Ark.—^Fitzgerald v. Walker, 17 
S.W. 702, 55 Ark. 148. 

S.C.—^Dillingham v. Spartanburg, 56 
S.E. 381, 75 S.a 549. 117 Am.S.R. 
917. 8 L.R.A.,N.S.. 412, 9 Ann.Cas. 
829. 

37. Ill.—Barber Asphalt Pav. Co. v. 
South Park Com*rs, 84 N.E. 243, 
233 Ill. 363. 

44 C.J. p 832 note 55. 

38. Pa.—^Upper Darby Tp. v. Rams- 
dell Const. Co. Claim, 51 Pa.Dlst. & 
Co. 246, 82 DeLCo. 329, 86 Mun.L..R. 
264. 

44 CJ. p 382 note 56. 



§ 1150 


MUNICIPAL CORPORATIONS 


63 O.J.S. 


where it is so provided by statutebut a condi¬ 
tion which may be foreseen in time is not an emer¬ 
gency within the meaning of this exception.^® Con¬ 
tracts for technical, professional, or incidental as¬ 
sistance as the municipality may deem wise to em¬ 
ploy in guarding its interest against neglect of con¬ 
tractors in performance of work on an improve¬ 
ment are sometimes excepted from the require- 
ment.^i 

Where a notice or advertisement for bids is re¬ 
quired, it must emanate from the council or proper 
municipal board and the council cannot dele¬ 
gate discretionary power, vested in it by charter, 
to determine the extent of the advertising;"*2 but 
the council or board may, without improperly dele¬ 
gating its powers and duties,^4 authorize and direct 
others to perform the ministerial act of giving the 
notice,^5 and it is immaterial what person gives 
the notice,^* as long as he is a public officer^^ 
and acts under the authority of the council or 
board.^2 


h. Contents 

The contents of a call, notice, or advertisement for 
bids for a municipal improvement contract should sub¬ 
stantially comply with the requirements of statutes, char¬ 
ters, or ordinances. 

The contents of a call, notice, or advertisement 
for bids for a municipal improvement contract 
should conform to the requirements of statutes, 
charters, or ordinances,and contracts based on 
calls or notices which do not comply with such re¬ 
quirements have been held to be unla'wful.®® How¬ 
ever, in the absence of a requirement for a par¬ 
ticular form, harmless informalities do not vitiate 
a notice where the information necessary to proper 
bidding is given.5i 

Matters variously required by different statutes, 
charters, or ordinances to be stated in the adver¬ 
tisement for bids include the character and amount 
of the work to be done or materials to be furnish¬ 
ed,52 the time within which the work must be com¬ 
pleted,® 2 an estimate of the cost,®^ the terms of pay- 
ment,55 and the time for receiving bids^® and, like- 


89. Mass.—SaiTord v. Lowell. 151 NT. 
R 111, 255 Mass. 220. 

40. Mass.—Safford v. Lowell, su¬ 
pra. 

44 C.J. P 332 note 58. 

41. Colo.—^Dalby v. City of Long¬ 
mont. 256 P. 810, 81 Colo. 271. 

Crontxact lisld not wlthfa szcaptioii 
Contract to employ plaintiff for 
work not wholly technical or profes¬ 
sional and calling for use of tools un¬ 
der supervision of dty.—^Dalby v. 
City of Longmont, supra. 

42. Mich.—^Beniteau v. Detroit, 1 N. 
W. 899, 41 Mich. 116. 

43. X.Y.—^Helwlg v. Gloversvllle, 
158 N.Y.S. 475. 

44. Mo.—Fayette v. Rich, 99 S.W. 
8. 123 Mo.App. 145. 

44 C.J. p 332 note 61. 

46. Cal.—Hayes v. Hsindley, 187 P. 
952. 182 CaL 273. 

Mo.—Fayette v. Rich. 99 S.W. 8, 122 
Mo.App. 145. 

46k Mo.—-’Washington v. Stumpe, 
App., 197 S.W. 165. 

47. Mo.—Washington v. Stumpe, su¬ 
pra. 

48k Cal.—Hayes v. Handley, 187 P. 

952, 183 Cal. 273. 

44 C.J. p 332 note 65. 

49. I7.S.—^Missouri Public Service 
Corp. V. Fairbanks, Morse & Co., 
D.C.MO., 19 F.Supp. 38. 

Mass.—Sweezey v. City of Malden, 
174 X.E. 269, 273 Mass. 536. 
Snhstaatial oompUaaoe 
Neb-—Carr v. Fenstermacher, 228 N. 

W. 114, 119 Neb- 172. 

50ii U.S.—^Missouri Public Service 
Corp. V. Fairbanks, Morse & Co., D. 
CMo., 19 F.Supp. 38. 


51. Neb.—CaxT v. Fenstermacher, 
228 N.W. 114, 119 Neb. 172. 

58. Mass.—Sweezey v. City of Mal¬ 
den, 174 N.E. 269, 273 Mass. 536. 

44 C.J. p 332 note 67. 

Fzaotloal oerfeaiaty 
Mass.—Sweezey v. City of Malden, 
supra. 

Alternative bids 

(1) According to some authorities, 
the advertisement may call for alter¬ 
native bids on different kinds of 
pavements or materials.—^Devlr v. 
Hastings, 178 N.E. 617, 277 Mass. 502, 
79 A.LR 222—44 C.J. p 832 note 67 
[h] (1). 

(2) Other authorities, however, are 
to the contrary.—^Bell v. Shreveport, 
53 So. 928. 127 La. 691. 

Bafezenee to plans and speoifloatlons 

(1) A reference may be made to 
the resolution or specifications on file 
for the details or particulars of the 
work. 

Cal.—Rice v. Hanrahan Co., 298 P. 57, 
210 Cal. 625. 

Tex.—Haralson v. City of Dallas, Civ. 
App., 14 S.W.2d 345, error dis¬ 
missed. 

44 C.J. P 332 note 67 [f]. 

(2) Specifications need not be made 
part of advertisement if made avail¬ 
able to bidders, as by spreading them 
on town board's minute books.—Wil¬ 
son V. Blanton. 11 S.W.2d 127, 226 
Ky. 618. 

(3) Where advertisement refers to 
plans and specifications on file, ad¬ 
vertisements for street improve¬ 
ment was held not insufficient for 
failure to name streets.—^Louisville 
& N. R. Co. v. Southern Roads Co., 
290 S.W. 320, 217 Hy. 575. 

(4) Advertisement for bids for 


constructing sanitary sewer district, 
referring bidders to ordinance by 
wrong number, was held substantial 
compliance with ordinance where no 
one was misled by the wrong refers 
ence and bidding was not affected 
thereby.—City of Kirksvllle ex reL 
Eggert V. Harrington, 36 S.W.2d 614, 
229 Mo.App. 309. 

▼axlatloa from speeifloatloiis 
City authorities c€ui adopt form of 
advertisement different from that set 
forth in specifications, provided ad¬ 
vertisement sufficiently advised bid¬ 
ders regarding work.—^Haralson v. 
City of Dallas, Tex.Civ-A.pp., 14 S.W. 
2d 345, error dismissed. 

53. Okl.—^Deutsch v. Oklahoma City, 
270 P. 851, 133 Okl. 61. 

44 C.J. p 333 note 68. 

Snffloleiit deslgaatloii 
Statement in notice calling for 
completion of work within specified 
number of days was held sufficient 
although such provision was not in 
the plans and specifications.— 

Deutsch V. Oklahoma City, supra. 

B4. N.Y.—Brady v. New York, 20 N. 
Y. 312. 18 How.Pr. 843. 

65. Iowa.—Royal v. Des Moines, 191 
N.W. 377, 196 Iowa 23. 

44 C.J. p 833 note 70. 

68. Ind.—Shirk v. Hupp, 78 N.E. 242, 
79 N.E. 490, 167 Ind. 509. 

44 C.J. P 838 note 71. 

Snffloimioy of statemsiLt 
City's failure In notice to bidder 
to state hour for closing and opening 
bids and In requiring bids "on or be¬ 
fore" specified date was held not to 
Invalidate subsequent purchase con¬ 
tract.—Carr v. Fenstermacher, 228 N.. 
W. 114,119 Neb. 172. 
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wise, such matters required to be stated include the 
opening,57 and acting®* the bids or proposals. A 
municipal officer cannot dispense, in favor of any 
contractor, with requirements which the ordinances 
have made imperative.®* On the other hand, the 
notice or advertisement need not contain statements 
not required by statute, charter, or ordinance,®* and 
an imperfect statement of an unnecessary matter 
will be disregarded.®! 

It is proper and reasonable for an advertise¬ 
ment for bids for brick paving to require a bid¬ 
der to furnish a certificate from the manufacturer 
of the brick to be used guaranteeing an uninter¬ 
rupted supply within the time fixed for complet¬ 
ing the contract.®* A municipality- inviting bids for 
construction of a public improvement is not re¬ 
quired to anticipate abnormal conditions and as¬ 
sume all risks of the venture.®* Thus, in the case 
of a sewer construction it is not bound to make a 
prophecy of what is underground for the benefit 
of the contractor,®® 


Fixing price. It is improper for the advertise¬ 
ment to fix the price to be paid for specified kinds 
of work,®® unless it is for contingent extras which 
may become necessary in case of an emergency,®® 
although the city authorities maj- advise contractors 
that bids in excess of a certain amount will not be 
considered.®^ 

c. Posting or Publication 

There must be a substantial compliance with the pro¬ 
visions of a statute, charter, or ordinance as to the time 
and manner of giving notice inviting bids for a municipal 
Improvement contract. 

The time®* and manner®* of giving notice inviting 
bids for a municipal improvement contract being 
prescribed by statute, charter, or ordinance, com¬ 
pliance therewith is necessaxy; and, in the absence 
of such a requirement, reasonable notice and pub¬ 
lication must be had. 7* Failure to comply with 
mandatory requirements as to the notice makes the 
contract based thereon unlawful.^! A requirement 
that notices for bids on a paving contract shall be 


57. Mont.—Oooper v. Bozeman, 169 
P. 801, 64 MonL 277. 

Time for opening bids see Inte f 
1155. 

5a Iowa.—Dubbert v. Cedar Falls. 

128 K.W. 947, 149 Iowa 489. 

59. N.T.—6mitli v. New York, 10 N. 
Y. 604. 

€0. Cal.—^Beckett v, Morse, 87 P. 

408, 4 CalJV.pp. 228. 

'Tezxns of payment 
Minn.—^Davies v. Village of Madelia, 
287 N.W. 1. 206 Minn. 626, 128 A. 
L.R. 669. 

61. Cal.—Federal Constr. Co. v. 

Wold, 168 P. 840, 80 Cal.App. 860. 
6a N.J.—O'Neil V. Elizabeth, Sup.. 
78 A. 872. 

6a U.S.—Davis V. Commissioners of 
Sewerage of City of liOulsville, D. 
C.Ky., 13 F.Supp. 672, modified on 
other grounds, C.CJL, Commission¬ 
ers of Sewerage of City of Louis¬ 
ville, Ky. V. Davis, 88 F.2d 797. 
>64. U.S.—Davis V. Commissioners of 
Sewerage of City of Louisville, D. 
C.Ey., 13 F.Supp. 672, modified on 
other grounds, C.C.A., Commission¬ 
ers of Sewerage of City of Louis¬ 
ville, Ky. V. Davis. 88 F.2d 797. 

.66. N.Y.—-In re Merrlam, 84 N.Y. 
596. 

44 C.J. p 338 note 78. 

ea N.J.—^Ippollto V. Ridgefield, 109 
A. 337, 94 N.J.Law 97, followed m 
Thompson v. East Orange, 109 A. 
840, 94 N.J.Law 106. 

Fa.—Clark v. Pittsburg, 66 A. 164, 
217 Fa. 46. 

67. Mo.—Seaboard Nat. Bank v. 
Woesten, 48 S.W. 939, 147 Mo. 467, 
48 L.RJL 279. 


ea Ky.—Jenkins v. City of Bowling 
Green, 64 S.W.2d 457. 251 Ky. 119. 
Wls.—^Bechthold v. City of Wauwato¬ 
sa, 280 N.W. 320. 228 Wis. 544. 

44 C.J. p 333 note 82. 

Suhstaatial compUaaoe is neces¬ 
sary and sufficient. 

Kj-.—Jenkins v. City of Bowling 
Green. 64 S.W.2d 457, 251 Ky. 119. 
N.J.—^Travis v. Borough of High¬ 
lands, 55 A.2d 109, 136 N.J.Law 
199. 

zrotioe after work begun 
Completion of substantial portion 
of street paving at time city adver¬ 
tised for bids and before contract 
was awarded was held not mere Ir¬ 
regularity, but noncompliance with 
statutory requirements.—Johnson 

City V. Ckmegle Realty Co., 64 S.W. 
2d 507, 166 Tenn. 655. 

Slagle pubUoatlon 

Single advertisements for bids for 
public Improvements does not satisfy 
requirement that advertisement for 
bid be continued *Tor" at least speci¬ 
fied number of days.—Haas v. Lin¬ 
coln Park Com'r^ 171 N.E. 526. 339 
Ill. 491. 

Sunday as affeotisg publication 

(1) If the last of the number of 
days prescribed should be Sunday, 
the notice should be published on 
Monday.—^Alameda Macadamizing Co. 
V. Huff. 57 Cal. 881. 

(2) Lack of publication on an In¬ 
tervening Sunday does not prevent 
publication, otherwise on successive 
days, from being sufficient.—^Porter 
V. R. J. Boyd Pav., etc., Co., 112 S.W. 
235, 214 Mo. 1—44 aJ. p 333 note 82 
[ah 


Tima before opening of bids 
Award of construction contract was 
held not Invalid because third adver¬ 
tisement for bids was published less 
than a week before contract was 
awarded, where two other advertise¬ 
ments were properly published.— 
Rougeau v. City of Marlborough. 178 
N.E. 822, 277 Mass. 487. 

68. Ky.—Jenkins v. City of Bowling 
Green, 64 S.W.2d 457. 251 Ky. 119. 
44 C.J. p 334 note 83. 

Newspaper of speclfled drcuZation 
U.S.—^Missouri Public Service Corpo¬ 
ration V. Bbirbanks, Morse & Co., 
D.C.MO., 19 F.Supp. 38. 

Place Of publication 

Publication in adjoining city of no¬ 
tice to bidders on sidewalk Improve¬ 
ment was held sufficient where no 
newspaper was published In city 
where work was done.—City of Glen¬ 
dale ex rel. and to Use and Benefit of 
Keyes v. Armstrong, Mo.App., 17 S. 
W.2d 604, followed in City of Glen¬ 
dale ex rel. and to Use and Benefit of 
Keyes v. Werth, 17 S.W.2d 608 (2 
cases). 

7a Wls.—Chippewa Bridge Co. v. 
Durand. 99 N.W. 603, 122 Wla. 85, 
106 Am.S.R. 931. 

44 C.J. p 334 note 84. 

County seat newspaper 
ICy.—Wilson v. Blanton, 11 S.W.2d 
127, 226 Ky. 518. 

Time of notice Is to be measured 
by that required by persons expe¬ 
rienced In the particular work or im¬ 
provement involved.—^Dougherty v. 
Folk, 46 N.E.2d 307, 70 Ohio App. 804. 

71. U.S.—Missouri Public Service 
Corp. V. Fairbanks, Morse & Co., 
D.C.MO., 19 F.Supp. 88. 
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posted at public places within the city for five 
days is not unreasonable.^^ According to the pro¬ 
visions of some statutes an advertisement for bids 
must be subsequent in time to the preparation and 
filing of plans and specifications."^ It has been af¬ 
firmed by some authorities'^^ and denied by others"® 
that an advertisement for bids before the taking 
eifect of the improvement ordinance is valid and 
effective. 

Proof of publication. In the absence of evidence 
that a notice was not published the requisite niunber 
of days, the sufficiency of publication will be pre¬ 
sumed.^® Where the requisite publication is in fact 
shown, an irregularity on the face of the affidavit 
of the publisher of the notice is not fatal.”" Also, 
the introduction of a copy of a newspaper purport¬ 
ing to have been published on one of the days speci¬ 
fied in the publisher’s affidavit is insufficient to over¬ 
come prima facie proof of publication, where it is 
not shown whence the paper was procured,^® or 
that it was a copy of the regular edition.^® 

d. Beadvertisement 

A municipal corporation may readvertlae for bids on 
failure of the successful bidder to enter Into a contract. 

On the failure of the successful bidder to enter 
into a contract, a municipal corporation may read¬ 
vertise for bids®® without repeating the steps nec¬ 
essary to acquire jurisdiction but authority may 
not be conferred on the clerk by general resolution 
to readvertise in all cases where a bidder fails to 


make a contract.^® It has been held improper to 
let the contract without advertising again where no 
bids are received after one advertisement,®® where 
the council releases the lowest bidder from his of¬ 
fer,®-* or, for sufficient reasons, refuses to con¬ 
tract with the person whose bid it has accepted;®® 
but it has also been held that, on the failure of 
the lowest bidder to execute a contract, the contract 
may be awarded to the next lowest without read¬ 
vertisement.®® Letting a new contract to the same 
contractor Tidthout readvertising for bids is some¬ 
times justified by the terms of a decree restraining 
the municipality from proceeding under the orig¬ 
inal contract.®^ 

Rejection of all bids. Unless it has repealed the 
improvement ordinance,®® the council may, after 
it has rejected all bids, reconsider its action and 
accept one of them without a new advertisement,®® 
particularly where readvertisement is not required 
by the statutes or the ordinance authorizing the 
improvement;®® or it maj% without readvertise¬ 
ment, negotiate with the lowest bidder and, on a 
substantial reduction of his bid, enter into a contract 
w'ith him.®i However, readvertisement giving all 
bidders an opportunity to bid again is essential 
where, after rejection of all bids, a substantial 
change in the plans and specifications is made.®^ 
Sometimes the council, after rejecting all bids, or¬ 
ders a readvertisement for bids,®® and lets the 
contract without instituting new proceedings,®* even 
after the lapse of a considerable period of time,®^ 


Wis.—Bechthold v. City of Waxiwato- 
sa. 280 X.W. S20. 228 Wla 544. 

72. Mo.—^Warren v. Barber Asphalt 
Pav. Co., 22 S.W. 490, 115 Mo. 572. 

73. Wis.—^Hanrahan v. Janesville, 
130 N.W. 482, 145 Wla 457. 

44 C.J. p 384 note 86. 

74L Mo.—Koch v. Xorton, 26l S.W. 
125, 216 Mo.App. 194, distinguishing 
Cushing V. Russell, 114 S-W. 555, 
134 Mo.App. 650. 

Pa.—Darlington v. Commonwealth, 41 
Pa. 68. 

75. Ohio.—^Fath v. ClifTton, 5 Ohio S. 

& CP. 567, 7 Ohio N.P. 534. 

73. Iowa.—Arnold v. FL Dodge, 83 
N’.W. 495, 111 Iowa 152. 

77. Mo.—^Empire Trust C6. v. Stepp, 
App., 275 S.W. 982. 

78. Mo.—^Ross V. Gates, 93 S.W. 856, 
117 Mo.App. 237, followed In Ross 
y. Oglebay, 93 S.W. 859, 117 Mo. 
App. 236. 

79. Mo.—^Ross V. Gates, 93 S.W. 856, 
117 Mo.App. 237, followed In Ross 
V. Oglebay, 98 S.W. 859, 117 Mo. 
App. 236. 

aOu Mo.—^Lexington v. Commercial 
Bank, 108 S.W. 1095, 130 MoA.pp. 
687. 


81. Mo.—^Liexington ▼. Commercial 
Bank, supra. 

44 C.J. p 334 note 95. 

88, Cal.—^Meuser v. Risdon, 86 Cal. 
239. 

83. Ky.—Wait v. Southern Oil, etc., 
Co., 278 S.W. 473. 209 Ky. 682. 

84u Mich.—Twlas v. Port Huron, 30 
X.W. 177. 63 Mich. 528. 

86. Ind .—Zora v. Warren-Scharf 
Asphalt Pav. Co.. 84 X.E. 509, 42 
Ind.App. 213, followed in Leeds v. 
Warren-Scharf Asphalt Pav. Co., 
85 N.EL 885, 42 lnd.App. 688. 

86b La.—^Leitz v. Xew Orleans, 67 
So. 339, 136 La. 483, Ann.Cas.l916D 
1188. 

44 C.J. P 334 note 1. 

87. Kan.—^Paul v. Oberholtzer, 249 
P. 585, 121 Kan. 399. 

8a Ohio.—State v. Cincinnati, 8 
Ohio ar.Ct 542, 2 Ohio ar.Dec. 
812. 

8a Ind.—^Ross v. Steudehouse, 16 N. 

K. 501,114 Ind. 200. 

Okl.—Sand Springs ▼. Hohl, 216 P. 

188, 90 Okl. 124. 

44 CJ. p 834 note 8. 

Within statntozy pezlod 
Under charter provision prohibit- 
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Ing withdrawal of bids and making 
them subject to acceptance by dty 
for a specified period, the board, no 
third party's vested rights having in¬ 
tervened, was held to have power to 
vacate its rejection of bids and with¬ 
in time specified award contract to- 
lowest and best bidder.—Guy F. At¬ 
kinson Co. V. Oflner, 194 P.2d 83, 86 
Cal.App.2d 92. 

9a Mo.—Gast V. Langston, App., 15 
S.W.3d 853. 

9L S.C.—^Dillingham v. Spartanburg, 
66 S.K 881, 75 S.a 649, 117 Am.S.R 
917, 8 L.R.A..N.S., 412, 9 Ann.Caa. 
829. 

44 G.J. p 348 note 4. 

98. Iowa.—^lowa-Nebraska Light & 
Power Co. v. City of VllUsca, 261 
N.W. 428, 220 Iowa 238. 

Wis.—Chippewa Bridge Co. v. City of 
Durand, 99 N.W. 608, 122 Wis. 86,. 
106 Am.S.R. 981. 

93. Iowa.—-Vowles v. Kenwood Park, 
199 N.W. 1009, 198 Iowa 617. 

44 C.J. p 884 note 4. 

9*. Wis.—Warner v. Ashland. 142 N. 
W, 618, 154 Wla 54. 

95b Wls.—Warner v. Ashland, supra. 
44 C.J. P 843 note 7. 
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where the statute does not prescribe any time with¬ 
in which the work must be undertaken or com¬ 
pleted.^^ It has been held that once the lowest 
responsible bidder has been designated, the con¬ 
tract cannot be aw-arded to another without the 
rejection of all bids and readvertisement.^" 
Ahandonment or nonperformance of contract. 
Some courts hold that, on the failure of the con¬ 
tractor to perform, a reletting without further no¬ 
tice of the time and place of letting is unauthor¬ 
ized,^^ but other courts hold that, on the abandon¬ 
ment of the work by the contractor, the municipal¬ 
ity may, without readvertising for bids, itself com¬ 
plete the work,99 or let a contract therefor to an¬ 
other contractor.! At any rate the municipality 
may readvertise for bids where the contractor has 
abandoned the contract after entering into it* 
Correction of error, A supplemental contract 
may be entered into without readvertisement where 
its purpose is to correct an error in the original 
contract so as to make it express the real inten¬ 
tion of the parties.* 


§1151 

§ 1151. Form, Requisites, and Construction 
of Bids 

There must be at least a substantial compliance with 
the provisions of a statute, charter, or ordinance with re¬ 
spect to the form and contents of bids for municipal Im¬ 
provement contracts. 

Any provision of a statute or ordinance as to the 
form and contents of bids must be complied with 
to render them a valid basis of contract.^ Hence, 
a bid may not be accepted if it fails to comply with 
a requirement that all bids shall be signed and cer¬ 
tified;* that the names of persons interested in 
a bid shall appear therein;* or that bids shall be 
accompanied by specifications,^ samples of material,* 
or an affidavit of good faith and noncollusion.9 Sub¬ 
stantial compliance, however, has been held suffi¬ 
cient.!* A bid cannot properly be rejected be¬ 
cause of a failure to comply with formalities pre¬ 
scribed by an officer without authority of law;!^ 
and in some cases it is held or recognized that a 
mere harmless irregularity in a matter of form 
does not justify rejection of a bid,!* as such irreg- 
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96. WiB.—Warner v. Ashland, supra. 

97. Pa.—^Hallowell v. Radnor Tp.. 27 
Pa.Dl8t & Co. 261. 26 DeLCo. 164. 
28 Mun.Li.R. 100. 

98. Wis.—^Mitchell V. Milwaukee, IS 
Wls. 92. 

99. Ky.—^Bayes v. Palntsvllle, 179 S. 
W. 628. 166 Ky. 679. I<.R.A.1916B 
1027. 

44 C. J. p 834 note 6. 

Completion of work by municipality 
Spenerally see infra 5 1201. 

1. N.Y.—^In re Leeds, 53 N.Y. 400. 

2. Ariz.—^Mosher v. Pboenlz, 237 P. 
178, 28 Ariz. 330. 

N.Y.—New York v. Duffy. 221 N.Y.S. 
247, 129 Misc. 251. 

3. Iowa.—Pennlngrton v. Town of 
Sumner, 270 X.W. 629, 222 Iowa 
1005, 109 A.L.R. 355. 

Supplemental contracts, amendments, 
and changes as wi^in or with¬ 
out competitive bidding require¬ 
ments see supra S 1148 b. 

4. Wls.—Luebke v. City of Water- 
town, 284 N.W. 519, 230 Wls. 512. 

44 C.jr. p 335 note 11. 
jataznatlve bids 

(1) Alternative bids for municipal 
improvement contracts are permissi¬ 
ble.—^Phifer V. City of Bayonne, 14'8 
A. 463. 105 N.J.Law 524. 

<2) However, the proposals must 
be alike In terms for all bidders.— 
Johnson v. Atlantic City, 88 A. 950. 
65 N.J.Law 145. 

& CaL—Williams v. Bergln, 62 P. 
59. 129 CaL 461. 

N.Y.—^tter of Clamp^ 68 N.Y.S. 345, 
88 Misc. 250. 


DiscretioiL of ollLoezs 
While municipal officers may waive 
the requirement of a proper signa¬ 
ture, they may also refuse to consider 
a bid not properly signed.—^Interstate 
Power Co. v. Incorporated Town of 
McGregor, 296 N.W. 770, 230 Iowa 
43. 146 A.L.R. 315. 

6. Ohio.—^Powers v. City of Cincln- 
natL 187 N.B. 805, 45 Ohio App. 
445. 

44 C.J. p 335 note 13. 

Nature of interest 

Interest intended In statute requir¬ 
ing bids for public contracts to con¬ 
tain names of all those "Interested" 
is required to be definite, direct 
financial Interest, and of such char¬ 
acter as to vest in interested party 
enforceable right contingent on 
award.—^Powers v. City of Cincinnati, 
supra. 

mtarest in profits distlngnished 
It is the interest in the bid rather 
than in the profits that is determin¬ 
ative of the persons Interested, so 
that the terms of employment in the 
case of an employee, whether fixed 
or contingent on profits is not deter¬ 
minative of presence or absence of 
the required interest.—^Powers v. 
City of Cincinnati, supra, 
mterest dependeiLt on. award 
If, at time bid for public contract 
is filed, bidder has binding agreement 
with anyone whereby his employe 
ment, enrichment, or possible profit, 
whether he be subcontractor, ma¬ 
terialman, or employee, is noade con¬ 
tingent on award of bid, such person 
is "Interested" in bid, whose name 
must be set out in full in bid.—Pow¬ 
ers V. City of Cincinnati, supra. 
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xafeot of false statement 
A false statement that the bidder 
is not connected with any other bid¬ 
ders is ground for setting aside the 
award of the contract to him where 
the true facts are not known to the 
municipal officials until after the 
making of the award.—^Miller v. Ho¬ 
boken, 100 A. 216, 90 N.J.Law 167. 

7. Mich.—^Kundlinger v. Saginaw. 93 
N.W. 914, 132 Mich. 395. 

N.J.—^Moreland v. Passaic, 42 A. 1058, 
63 N.J.Law 208. 

a N.J.—Critclifield v. Jersey City, 
132 A. 321, 4 N.J.M1SC. 299. • 

44 C.J. p 335 note 15. 

9. Cal.—^Barber Asphalt Pav. Co. v. 

Costa, 152 P. 296, 171 CaL 138. 

44 C.J. p 335 note 16. 

la Wls.—^Luebke v. City of Water- 
town, 284 N.W. 519, 230 Wls. 512. 
Absenoe of prejudloe 

Statement, reciting that sewer con¬ 
tract bidder, having examined under- 
standingly plans, specifications, and 
forms of contract, proposed to do 
work and furnish materials for speci¬ 
fied amount, substantially complied 
with statutory requirements, al¬ 
though It was not sworn to and did 
not state that bidder had checked 
plans and specifications. In absence 
of claim that it was untrue or that 
any injury or prejudice resulted from 
such omissions.—Luebke v. City of 
Watertown, supza. 

IL N.Y.—Daly v. O’Brien, 112 N.Y.S. 
804, 60 Misc. 423. 

IS. NJ*.—^Deinlnger v. Englewood 
Cliffs. 136 A. 605, 103 N.J.Law 297, 
44 C.J. p 385 note 24. 
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ularity may be waived,^* corrected on entering 
into the contract,or disregarded by the courts.^® 

Conformity to coll and specifications. In order 
to be entitled to consideration a bid must substan¬ 
tially, and in all material respects, respond to and 
comply with the notice or advertisement for bids^® 
and the specifications on which the call for bids is 
based,and the municipal authorities may not 
waive any substantial variance.^® In order to in¬ 
validate the award of a contract, variations must 
give the bidder a special advantage thus, a fail¬ 
ure to bid on alternates called for by the specifica¬ 
tions constitutes an irregularity which justifies re¬ 
jection of the bid,20 but a failure to bid on an al¬ 
ternate not finally adopted does not invalidate an 
award on the bid.2i The rule requiring conform¬ 
ity will be applied with greater strictness where the 


contract is challenged before performance of the 
work than where it is attacked thereafter.^* A bid 
wrhich is otherwise responsive should not be rejected 
because of surplusage.23 

Separation of parts of zi'ork, A bid is not defec¬ 
tive because it makes no separation of the part of 
the w-ork that is to be paid for by the municipality 
and that to be paid for by abutting owners.24 It is 
sometimes provided by statute that, where the 
work embraces both labor and material, they shall 
be separatel}’ stated with the price therefor ;'23 but 
a failure to comply therew’ith is not necessarily fatal 
where the rights of the public have not been prej- 
udiced.2® Also, in the absence of fraud, collusion, 
and prejudice, the fact that single bids for the en¬ 
tire improvement, rather than separate bids for 


13. N.T.—Gage v. New Tork, 97 N. 
T.S. 157, 110 App.Div. 403. 

14. Iowa.—^Urbany v. Carroll, 137 N. 
W. 852, 176 Iowa 217. 

15- N.T.—Fraser v. Buftolo, 208 N. 
T.S. 44, 124 Misc. 653. affirmed 208 
N.T.S. S63, 213 App.Div. S32. 

15. Iowa.—^Miller v. Incorporated 
Town of Milford, 276 N.W. 826, 224 
Iowa 753, 114 A.L.R. 1423—Iowa 
Electric Light & Power Co. v. In¬ 
corporated Town of Grand Junc¬ 
tion, 250 N.W. 136, 216 Iowa 1301. 

Ohio.—^Dougherty v. Folk, 46 N.E.2d 
307, 70 Ohio App. 804. 

44 C.J. p 335 note 17. 

Heaeoii for mis 

Bid which does not respond to 
proposal in call for bids for munici¬ 
pal enterprise Is not a bid hut a 
new proposal.—^Miller v. Incorporated 
Town of Milford. 276 N.W. 826, 224 
Iowa 753, 114 A.L.R. 1423—^Brutsche 
V. Incorporated Town of Coon Rapids, 
264 N.W. 696, 220 Iowa 1296—Urbany 
V. Carroll, 167 N.W. 852, 176 Iowa 
217. 

Btfexonoa In call to form of ooa^ 
tract 

(1) A bid providing for an exten¬ 
sion of time for completion under 
specified circumstances in accordance 
with a form of contract on file with 
the municipal clerk was held respon¬ 
sive to a call for bids fixing the time 
for completion but which referred 
to the contract on file as the one 
to be substantially followed.—^Miller 
T. Incorporated Town of Milford, 276 
N.W. 326. 224 Iowa 753, U4 A.LJEt. 
1423. 

(2) It was held otherwise where 
it did not appear that the proposed 
form of contract was Part of the 
call for bids or the plans and specifi¬ 
cation.—^Brutsche v. Incorporated 
Town of Coon Rapids, 264 N.W. 696, 
220 Iowa 1295. 


17. Iowa.—^Bnitsche v. Incorporated 
Town of Coon Rapids, supra—Iowa 
Electric Light & Power Co. v. in¬ 
corporated Town of Grand Junc¬ 
tion, 250 N.W. 136, 216 Iowa 1301. 

Md.—George A. Fuller Co. v. Elder- 
km, 134 A. 548. 160 Md. 660. 

Ohio.—Dougherty v. Folk, 46 N.E.2d 
307, 70 Ohio App. 304—Scheff v. 
Wlegand. 174 N.E. 363, 37 Ohio 
App. 177. 

44 O.J. p 335 note 18. 

Gaaeral speoliloatioas 
Where city advertised for bids in 
accordance with general specifica¬ 
tions, a bid that departed In certain 
details from such specifications but 
proposed a unit which generally con¬ 
formed to city’s need and would sub¬ 
stantially perform the services re¬ 
quired was not void for nonconform¬ 
ity.—Dougherty v. Folk, 46 N.B.i2d 
307, 70 Ohio App. 304. 

Sabsequent modifloatlon 
Bid not conforming to speclfica^ 
tlons, orally modified to conform to 
specifications, was held not a '*com- 
petitive bid,” so that construction 
thereunder could be enjoined.—Scheff 
V. Wlegand. 174 N.B. 863, 37 Ohio 
App. 177. 

lEatexials to be used 

Competitive bidding which calls for 
bids on several kinds of material, 
any one of which is suitable for work. 
Includes bids on only one kind of 
material for such work.—Vllbig Bros. 
V. City of Dallas, 91 S.W.'2d 336. 127 
Tex. 663, rehearing denied 96 S.W. 
2d 229, 127 Tex. 563. 

Bids h^ based on. speoUtoations, 
although bidder employed an engi¬ 
neer to check such specifications.— 
Street Improvement Dlst. No. 180 
of Hot Sprmgs v. Crockett. 28 S.W. 
2d 681, 181 Ark. 869. 

18. N.J.—Case v. Trenton, 74 A. 672, 
76 N.JXAW 696. 
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18. Md.—George A. Fuller Co. v. El- 
derkin, 154 A. 648, 160 Md. 660. 

Substantlaa compUaiica 
Bidder’s failure to fill in blank re¬ 
garding guaranteed steam saving was 
held equivalent to saying "no saving 
guaranteed”, and hence was sufficient 
compliance with specifications.— 

George A. Fuller Co. v. Elderkln, su¬ 
pra. 

80. Md.—George A- Fuller Co. v. Bl- 
derkln, supra. 

Bidder nms risk of losing contract 
if alternate is adopted, or if city 
disregards bid for Irregularity.— 
George A. Fuller Co. v. Elderkln, su¬ 
pra. 

81. Md.—George A. Fuller Co. v. 
Elderkln, supra. 

Beservation of zlglit to reject bids 
Fact that city reserves right to 
reject bid for failure to bid on al¬ 
ternates was held to negative the idea 
that city deprived itself of power to 
waive the irregularity.—George A. 
Fuller Co. v. Elderkln, supra. 

88. Iowa.—North View Land Co. v. 
Cedar Rapids. 169 N.W. 644, 186 
Iowa 1082. 

83. Iowa.—^Miller v. Oelweln, 136 N. 
W. 1045, 156 Iowa 706. 

44 <U. p 885 note 21. 

84. Mich.—^Benlteau v. Detroit, 1 N. 
W. 899, 41 Mich. 116. 

85. Ohio.—Warren Bros. Co. v. Cin¬ 
cinnati, 17 Ohio N.P., NB.. 687. 

44 aj. p 835 note 29. 

86. Ohio.—Yaryan v. Toledo, 28 Ohio 
Clr.Ct. 269, 8 Ohio Clr.Ct..N.S., 1, 
affirmed 81 N.E. 1199, 76 Ohio St. 
684. 

44 G.J. p 886 note 80. 
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parts thereof as required, are submitted is not fa- 
taL27 

Amount and terms. A bid in excess of the ap¬ 
propriation required by law to be previoush- made 
is invalid,28 and is not rendered valid by a subse¬ 
quent enlargement of the appropriation.28 How¬ 
ever, it is held that the contract is not rendered 
invalid by the fact that the bid accepted slightly 
exceeds the estimate where the excess is eliminated 
when the contract is entered into.30 Some statutes 
contemplate cash bids for the work to be let.2i In 
fixing the amount of his bid, a bidder is under no 
obligation to give the municipality the benefit of 
his knowledge, acquired honestly and at his own 
•expense, as to the cost of constructing the proposed 
work,82 and, where the contract is awarded to him, 
the municipality cannot, in the absence of fraud 
or collusion, urge its own ignorance or error as a 
defense to an action brought to recover for work 
done under the contractus 

A lump sum bid for a street lighting improve¬ 
ment was held not improper as not furnishing a 
basis for a definite contract because the specifica¬ 
tions provided that the successful bidder might be 
required to furnish additional lights, where the cost 
of such additional lights was easily determinable 
and might not be required.*^ The provision of an 
improvement ordinance that all proposals submit¬ 
ted shall set forth a specified sum or price vrith- 
out condition, limitation, or alteration -was held 
to mean only that the price stated in the proposal 
should be definite and certain without reser\'ation 
of a right to alter it.28 It has been held that the 
contractor may include in his bid the cost of financ¬ 
ing assessment certificates with vrhich he was to 
be paid if awarded the contract.26 A bid for pav¬ 
ing work on several streets made on a unit price 


basis was held sufficiently definite as regards prop- 
ert 3 ’ assessed for work on one of such streets.27 
The award of a contract to the lowes: and best 
bidder is not improper because the bid was accom¬ 
panied by a qualifying letter which is not a part 
of the bid and was ignored by the municipality.^^ 

Construction. It is proper for the council to con¬ 
strue a bid according to its true intent where it 
contains a patent mistake and a person who 
frames his bid in his own terms is bound to assume 
that the council may give it a construction which 
will render it valid rather than one which will viti¬ 
ate if*® Ambiguous language emplo^^ed by the 
successful bidder in his bid will be construed most 
strongly- against him.^i Where the written and 
printed parts of a bid are inconsistent, the former 
controls the latter.42 ^ proposal signed by the 
contractor was held to incorporate, by necessary- 
implication, all the terms and conditions contained 
in the invitation to bid.^® 

§ 1152. Deposit or Other Security on Making 
Bids 

a. In general 

b. Return or forfeiture 

a. In General 

Bidders are frequently required to accompany their 
bids with a deposit of cash, a bond, or other security. 

The right of municipal corporations to require 
guarantee deposits to accompany bids for munici¬ 
pal improvement contracts has long been upheld,^^ 
and, unless the amount specified is so high as to 
limit or stifle competitive bidding,*® a requirement 
that bids be accompanied by a deposit or bond is 
valid*® and mandatory.*^ Where such requirement 
is made in general terms, regulations as to the 


27. Ky. —Opt v. Slaiiii, 270 S.W. 481, 
!208 Ky. 46. 

44 C.J. p 386 note 81. 

28. N-T.—Wllllama v. New York, 104 
N.T.S. 14. 118 App.Div. 7B6. afftrm- 
ed 84 N.E. 1123. 193 N.Y. 541. 

44 O.J. p 336 note 33. 

29. N.Tw—■Williams v. New York, su¬ 
pra. 

90. Neb.—^Hadlock v. Tucker. 141 N. 
W. 193. 93 Neb. 510. 

31. La.—^Bell v. Shreveport, 58 So. 
928. 137 La. 691. 

32. N.Y.—Reilly v. New York. 18 N. 
R 623, 111 N.Y. 473. 

83. N.Y.—Reilly v. New York, supra. 
34L N.J.—Jersey Central Power & 
Light Co. V. Borough of Spring 
Lake. 140 A. 077. 6 N.J.Mlsc. 253. 
88u Conn.—^Blakeslee v. Board of 


Water Com'rs of City of Hartford, 
183 A. 887. 121 Conn. 163. 

38. Tex.—^Parley v. Uvalde Paving 
Co.. Clv-App., 74 S.W.2d 288. 

37- Ala.—Stovall v. City of Jasper, 
118 So. 467, 218 Ala. •282. 

38. Ohio.—^Harrell v. Manning, 175 
N.E. 606. 123 Ohio St. 401. 

39. Iowa.—-Wlgodsky v. Holstein, 192 
N.W. 916, 195 Iowa 910. 

40. Iowa.—^Miller v. Oelweln, 136 
N.V/. 1045.155 Iowa 706. 

41. Iowa.—^Horrabin v. Des Moines. 
190 N.W. 880, 195 Iowa 712. 

44 C.J. p 886 note 41. 

42. Iowa.—^Urbany v. Carroll, 157 N. 
W. 852, 176 Iowa 217. 

48. Mass.—^Daddarlo v. Town of Mil¬ 
ford. '5 N.E.2d 33, 296 Masa 92, 
107 A.L.R. 1447—Wheaton Building 
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& Lumber Co. v. Boston, 90 N.B. 
593, 204 Mass. 218. 

44. Cal.—Palo & Dodlnl v. City of 
Oakland, 180 P.2d 764, 79 CaI.App. 
2d 739. 

Bond for performance of contract see 
Infra S§ 1170-1181. 

45. N.Y.—Helwlg v. Gloversville, 
158 N.Y.S. 475. 

46. Mass.—Wheaton Bldg., etc., Co. 
V. Boston, 90 N.E. 598, 304 Mass. 
218. 

44 C.J. p 336 note 45. 

47- Pa.—Harris v. Philadelphia, 129 
A. 460, 283 Pa. 496. 

44 C.J. p 336 note 46. 

SabBtaatlal oomidlawee 

Contractor's bids were held In sub¬ 
stantial compliance with require¬ 
ments entitling him to contract as 
lowest biddeTt notwithstanding 
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amount of security,and the manner of its filing 
or deposit,may be made by the officers who re¬ 
ceive the bid; but an ordinance inconsistent with 
a charter provision is void.®® Under some statutes, 
the municipal authorities may, in their discretion, 
require a larger deposit or bond than that required 
by the statute;®^ also, some statutes do not pre¬ 
clude an award of the contract to a bidder whose 
bond is less than the statutor}- amount.®^ 

Ordinarily the purpose of such a provision is to 
guarantee the making of a contract by the suc¬ 
cessful bidder,®* and, in case of his failure to do so, 
to indemnify the municipality for the damages and 
expenses sustained or incurred thereby;*^ but it 
has been construed to call for a bond securing the 
proper performance of the work should the con¬ 
tract be let 5® 

The fact that a bidder who was unable to fur¬ 
nish security when bids were asked for is after¬ 
ward able to do so is not ground for reopening 
the bids.5® Also, it is not within the discretionary 
power of a municipal officer, after the bids are 
opened and before the award is made, to accept an 
additional deposit from one bidder to make up a 
shortage in the amount of the original deposit.*'^ 
However, the awarding of a contract is sufficient 
approval of a bond or deposit filed with a bid,** 
and objections to the amount are not available 
thereafter,®® especially after the making of a for¬ 


68 C.J.S. 

mal contract conforming to the accepted bid.*® A 
bidder and his surety have been held estopped to 
assert the invalidity of an accepted bond, because 
the statute requires the deposit of cash or a cer¬ 
tified check instead of a bond.®^ Failure of a bid¬ 
der to advance incidental costs as required by stat¬ 
ute is not ground for enjoining the work, wrhere 
the persons to whom such costs would accrue waived 
them in writing.®* 

The fact that a contractor did not execute a cer¬ 
tificate, called for by the specifications, for the rent¬ 
al of equipment in connection with the work, but 
attached instead an order for the purchase of such 
equipment and acceptance thereof by the seller 
w-as held not to constitute a ground for setting aside 
an award to such contractor.®* 

b. Betnin or Forfeiture 

Ordinarily the failure of the successful bidder to enter 
Into a contract forfeits the security deposited by him. 

A deposit made by a bidder to secure the ex¬ 
ecution of the contract by him, in the event it is 
awarded to him, should be returned to him where 
the contract is awarded to him and he executes the 
contract and furnishes the requisite security,®^ or 
where his bid is rejected or the contract is award¬ 
ed to some other bidder.®* Ordinarily, on the fail¬ 
ure of the successful bidder to enter into a contract, 
the security given by him is forfeited,®® and he is 


<Aecks were attached to wrongr bids. 
—^Matazzo v. Board of Com'rs of City 
of Camden, 151 A. 737, 8 X.J.Mlsc. 
787. 

48L X'.T.—Selpho ▼. Brooklyn, 89 N. 
Y.S. 520, 5 App.Dlv. 629, affirmed 52 
N.E. 1126, 158 N.T. 673. 

43. X.Y.—Selpho v. Brooklyn, supra. 

50L X.Y.—^Xew York v. Seely-Taylor 
Co.. ISS N.T.Su 808. 149 App.DIv. 
98, affirmed 101 N.B. 1098, 208 X. 
Y. 548. 

ol. X.Y.—^Del Balso Const Corpora¬ 
tion V. Gillespie. 282 X.Y.S. 261, 223 
App.Dlv. 42, affirmed 166 X.E. 833, 
250 X.Y. 684. 

jfcettnlrement held not dlscxlsilnatory 
X.Y.—^Del Balso Const Corporation 
V. Gillespie, supra. 

Bond held not invalid 
U.S.—-Xortheastem Const Co. v. City 
of Winston-Salem. C.CA..N.C.. 83 F. 
2d 57. 104 A.L..R. 114'2. 

5S. Arlz^Marshall ▼. Dietrich. 243 
P. 910, 30 Arts. 54. 

58L Ohio.—Altschnl v. City of 

Springfield, 193 XJD. 788, 48 Ohio 
App. 356. 

44 CJ. p 386 note 50. 


54. X.Y.—^Elrvlng v. Xew York, 29 

X. E. 1101, 131 X.Y. 188. 

44 C.J. p 336 note 51. 

65. X.Y.—Selpho v. Brooklyn, 39 X. 

Y. S. 520, 5 App.DlY. 539, affirmed 52 

X. E. 1126, 158 X.Y. 673. 
Xrregnlaxlty of Ud bond will not 

necessarily vitiate public works con¬ 
tract signed by successful bidder 
which has furnished bond for com¬ 
pletion of work, purpose of bid bond 
being only to guarantee entering Into 
contract and giving of bond for per¬ 
formance of contract by successful 
bidder.—Altschul v- City of Spiing- 
fleld, 198 N.E. 788, 48 Ohio App. 356. 

66. X.J.—State V. Jersey City, Sup., 
42 A. 846. 

57. Pa.—Harris v. Philadelphia, 129 
A. 460, 283 Pa. 496. 

44 OJ. p 337 note 54. 

58. N.Y.—Baird v- Xew York* 88 X. 

Y. 264. 

59. lowcL—^Tony Amodeo Co. v. 
Woodward, 185 X.W. 94, 193 Iowa 
535. 

44 C.J. p 837 note 56. 

60. Ky.—Wallace v. Louisa, 273 S.W. 
720, 217 Ky. 419. 

61. U.Sw—Xortheastem Const. Co. v. 
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City of Winston-Salem, C.C.A.X.C.,. 
83 F.2d 67. 104 A.LuR. 1142. 

68. Cal.—^Fletcher v. Prather, 86 P. 
658, lO^ Cal. 413. 

63. X.J.—^Delnlnger v. Borough of 
Englewood Cllflb, 186 A. 605, 103 
X.J.Law 297. 

64. X.Y.—^Ebrvlng v. Xew York, 29 X. 
B. 1101, 181 X.Y. 183. 

65. X.Y.—^Ervlng v. Xew York, su¬ 
pra. 

Title to oheok 

Where interest of borough In cer¬ 
tified checks was dependent on ac¬ 
ceptance of paving bids. It had no 
title after rejecting bids to bring an 
action thereon.—^Dickson City Bor¬ 
ough V. South Side Bank, 90 Pa.Super. 
505. 

66. Cal.—Corpus Jtirls olted 1ft 
Palo & Dodlni v. City of Oakland, 
180 P.2d 764, 769, 79 Cal.App.2d 
739. 

Miss.—City of Hattiesburg v. Cobb 
Bros. Const Co., 184 So. 680, 183 
Miss. 482. 

Pa.—^McCormick v. City of Union- 
town, 42 Pa.Dl8t. & Co. 80, 4 Fay. 
L.J. 151, 55 York Leg.Rec. 65. 

44 C.J. p 887 note 62. 
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not entitled to recover back the amount thereof 
nor have the municipal officials power or authority 
to return it to him but under some circumstances 
the rule is otherwise, as where the proceedings are 
invalid,the award has not been made and notice 
of it given in strict compliance with law or ordi¬ 
nance,^® the municipality has not made provision 
for paying the cost of the improvement, the con¬ 
tract contains conditions more* burdensome than 
those specified in the advertisement, the plans 
on which the bid was based and which were fur¬ 
nished by the city were for another job,*3 the bid 
was withdrawn before acceptances^ because of an 
honest mistake therein,S5 the municipality refused to 
allow the bidder to withdraw his bid for correc¬ 
tion before bids were opened,S® the parties have, by 
mutual consent, abandoned the contract created by 
the bid and acceptance thereof,S'" or, o\nng to a dif¬ 
ference in construction of the bid, there was no 
meeting of minds 'when the bid was made and ac- 
cepted.S8 

Relief against a forfeiture will be granted where 
a municipal board accepted a bid with knowledge 


of an honest, inadvertent mistake therein, and re¬ 
fused to grant the request of the bidder, on his dis¬ 
covery of the error, to withdraw his bids® or to be 
relieved from further obligation,®® but not where 
the bidder, with knowledge of all the facts before 
his bid was acted on, did not choose to withdraw 
it.®i Where the contract is rescinded for a mis¬ 
take of the contractor as to its terms, the amount 
of his deposit may be returned to him in the ex¬ 
ercise of the court’s discretion,®^ but he is not 
absolutely entitled to it.®® 

§ 1153. Presentation, Reception, Withdrawal, 
or Modification of Bids 

Bids for municipal improvement contracts must be 
presented within the required time. Ordinarily such bids 
cannot be withdrawn after acceptance thereof by the 
municipal corporation. 

While, as a general rule, bids for municipal 
improvement contracts should be presented within 
the required time,®^ the fact that bids are tendered 
and received a few minutes after the time set is 
not fatal,®® and, where the record is silent as to 


mipropsT attsxnpt to witlidraw liia 
Mass.—^Daddarlo v. Town of Milford, 
5 N.E.2d 28. 296 Mass. 92. 107 A.I.. 
R. 1447. 

Bxile against forfsitnres 
Rule that courts incline against 
forfeitures was held to have no ap¬ 
plication to the forfeiture of money 
accompanying a hid for a public con¬ 
tract where the bidder fails to en¬ 
ter Into a contract and furnish bond. 
—^McCormick v. City of Uniontown, 

43 Pa.Dlst. & Co. 80. 4 Fay.L..J. 151. 
55 York Leg.Rec. 66. 

67. Mo.—Dunham Const. Co. v. City 
of Webster Groves. 84 S.W.2d 183, 
231 Mo.App. 1089. 

44 C.J. p 837 note 63. 

68. Miss.—Jackson Electric R.. etc., 
Co. V. Adams. 80 So. 694. 79 Mias. 
408. 

44 C.J. p 387 note 64. 

69. Gal.—P. Ferine Contracting, 
etc., Co. V. Pasadena, 47 P. 777. 
116 Cal. 6. 

Mo.—Koch V. Weston, 320 S.W. 1007, 
203 MO.APP. 445. 

TO. N.T.—^Ervlng v. New York, 29 
N.E. 1101. 131 N.Y. 138. 

Pa.—Mutchler v. Easton, 28 A. 1109, 
148 Pa. 441. 

71. Ga.—^Atlanta v. Gulf Pav. Co., 
102 S.E. 558, 25 Ga.App. 103. 

72. Tex.—Cotter v. Casteel. Glv.App., 
37 S.W. 791. 

73. N.Y.—Joseph Balaban Co. v. 
New York, 149 N.Y.fiL 964, 87 Miac- 
312. 

74. S.D.—Gray Conatr. Oo. v. Sioux 
Falls, 179 N.W. 487, 48 B.D. 895. 


7& U.S.—Moffett, Hodgkins & 

Clarke Co. v. Rochester, N.Y. 20 S. 
Ct 957, 178 U.S. 373. 44 L.Ed. IIOS. 
Mich.—^Union & People’s Nat. Bank 

V. Anderson-Campbell Co., 240 N. 

W. 19, 2'66 Mich. 674, 80 A.LR. 
584. 

zrotioe of withdrawal 
Deposit can be recovered by bid¬ 
der because of honest mistake In 
calculation in making bid. provided 
he gives notice of withdrawal of bid 
before action is taken thereon—Citj' 
of Hattiesburg v. Cobb Bros. Const. 
Co.. 163 So. 676, 174 Miss. 20. 

Excusable neglect 

Under statute providing that bidder 
cannot recover forfeited deposit on 
ground of mistake in bid without 
proof that he was free from "care¬ 
lessness, negligence, or inexcusable 
neglect," the quoted terms were held 
synonymous as applied to mere omis¬ 
sions to do some act, so that neglect, 
carelessness, or negligence did noL 
create forfeiture if excusable, as the 
statute contemplates neglect may be. 
—Krasin v. Village of Almond. 290 
N.W. 152, 238 Wls. 518, 126 A.L..R. 
832. 

Effect of certtfloatlon by bidder 
Where village accepted, or attempt¬ 
ed to accept, bid submitted in wrong 
amount by contractor, it could not 
gain advantage from alleged falsity 
of bidder’s statutory statement that 
he had examined and carefully pre¬ 
pared and checked the bid.—^Krasin 
V. Village of Almond, supra. 

76. Wi8.—Gavahan y. Village of 
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Shorewood, 228 N.W. 497, 200 Wis. 
429. 

Timely effort to correct error 
Evidence that contractor who bid 
for construction of village hall, by 
misreading adding machine slip, 
made error which he duly and time¬ 
ly attempted to correct, was held to 
authorize recovery of deposit on 
ground that municipality should have 
permitted the correction.—^Krasin v. 
Village of Almond, 290 N.W. 152, 233 
Wia. 513, 126 A.L«.R. 832. 

77- Minn.—Tunny t, Hastings, 141 
N.W. 168, 121 Minn. 212. 

78. Ky.—^Dawson Springs v. Miller 
Coal, etc., Co., 160 S.W. 495, 155 Ky. 
763—^Louisville Sewerage Comrs. v. 
National Surety Co., 140 S.W. 62, 
145 Ky. 90. 

79. N.Y.—^Martens v. Syracuse, 171 
N.Y.S. 87, 188 App.Div. 622. 

80b IlL—^Bromagin v. Bloomington, 
84 N.E. 700, '284 Ill. 114. 

81. Iowa.—Tony Amodeo Co. v- 
Woodward, 185 N.W. 94, 192 Iowa 
535. 

88b N.Y.—^Harper v. Newburgh, 145 
N.Y.S. 59, 169 App.Div. 695. 

83. N.Yj —^Harper v. Newburgh, su¬ 
pra. 

84. Cal.—Williams v. Bergin. 62 P. 
58. 139 Cal. 461. 

N.Jb—Critchfield v. Jersey City, 182 
A. 821, 4 N.J.Misa 299. 

85. N.J.—Crltchfleld v. Jersey City, 
supra. 
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when bids were presentedi the presumption is that 
they were received at the proper time.®® Except 
under some statutes or charters providing that bids 
when filed shall be irrevocable,®7 and except as the 
invitation to bid otherwise provides,®® a bid for pub¬ 
lic work may be withdrawn at any time before ac¬ 
ceptance,®® but not thereafter.®® However, it has 
been said, without reference to any statute or char¬ 
ter provision, that bids for contracts for municipal 
improvements are irrevocable and cannot be with¬ 
drawn, especially after the opening of the bids.®^ 
Also, it has been stated generally that a bid may 
be modified before acceptance thereof,®- but not 
after expiration of the time fixed for receiving it.®® 
In some,®^ but not other,®® cases, a modification 
of a bid after the opening of the bids has been 
upheld. 

Mistake in bid. Under some statutes errors in 


bids may be corrected by the bidder®® on compliance 
with provisions of the statutes,®" and a bid corrected 
in conformity with the statute may stand as a bid,®® 
If withdrawal is sought for mistake after the open¬ 
ing of bids, the notice of withdraival must show 
the character of mistake in order to entitle the bid¬ 
der to withdraw his bid.®® 

§ 1154. Opening, Accepting, or Rejecting 
Bids and Awarding Contract 

statutory or charter requirements as to the manner of 
opening, considering, and accepting bids and awarding 
contracts must be compiied with. 

A bid for a municipal improvement contract may 
be accepted or rejected,^ and the contract awarded® 
by, and only by, the council or other body or ofl5- 
cer vested w'ith authority in the premises. Any 
charter or statutory requirement as to the manner 
of opening, considering, and accepting bids® and 


88. Cal.—TVilliama v. Bergrin, 62 P. 
59. 129 Cal. 461. 

87. Md.—Baltimore v. J. L. Robinson 
Constr. Co., 91 A. 6S2, 123 Md. 660, 
L.R.A.1915A 223, Ann.Cas.l916C 

425. 

44 C.J. p 838 note 81. 

88L Mass.—^Daddarlo v. Town of Mil¬ 
ford. 5 N-RSd 23. 296 Mass. 93. 107 
A.L.R. 1447. 

Speolfled period after opealag of Uda 
Mass.—^Daddarlo v. Town of Mil¬ 
ford, supra. 

89. S.D.—Gray Constr. Co. v. Sioux 
Palls, 179 N.W. 497, 48 S.D. 895. 

44 C.jr. p 338 note S2. 

90. X.C.—^Elliott Bldg:. Co. v. Greens¬ 
boro, 130 S.E 200, 190 N.C. 501. 

Withdrawal of bids for municipal 
contracts grenerally see supra S 
1003. 

91. U.S.—Xortheastem Const. Co. v. 
City of Winston-Salem, C.C~A.N.C., 
S3 F.2d 57. 104 A.L.R. 1142. 

92. X.C.—Elliott Bldgr. Co. v. Greens¬ 
boro, 130 S.E. 200, 190 X.C. 501. 

Before award of ooatraot 

Municipality may permit bidder to 
modify his bid and correct errors 
therein before awarding: the contract 
where there is no statutory limita¬ 
tion on the method of awarding: the 
contract.—^Demos Bros. General Con¬ 
tractors V. City of Sprlng:fleld, 76 N. 
E.2d 166, 322 Mass. 171. j 

98. Neb.—^Fairbanks v. North Bend, 
94 N.W. 537. 68 Neb. 560. 

44 CJ. p 338 note 85. 

Bedactlons allowable on award of 
several oontraots have been held not 
a modification.—^Del Balso Const. Cor¬ 
poration V. Gillespie, 232 N.Y.S. 261, 
325 APP.D 1 V. 42, afilrmed 166 N.E. 
883. 250 N.T. 584. 


94. S.D.—^Milbank v. Western Surety 
Co.. Ill N.W. 561, 21 S.D. 261. 

44 C.J. p 338 note 86. 

95b Pa—Louchheim v. Philadelphia 
66 A. 1121, 218 Pa lOO. 

44 G.J. p 338 note 87. 

96. Wls.—Gavahan v. Vll]ag:e of 
Shorewood, 228 N.W. 497, 200 Wls. 
429. 

97. Wls.—Krasin v. Village of Al¬ 
mond, 290 N.W. 162, 333 Wls. 613, 
126 A.L.R. 883. 

Immediate notloe of error 
Wis.—^Krasin v. Village of Almond, 
supra 

I Beadverttaemant for bids 
' Under statute governing municipal 
public works, contracts, and bids, if 
bidder does not discover mistake un¬ 
til after bid is opened, the provision 
for readvertisement does not apply.— 
Krasin v. Village of Almond, supra 

9a Wls.—Krasin v. Village of Al¬ 
mond, supra 

9a Mlsa—City of Hattiesburg v. 
Cobb Bros. Const. Co., 184 So. 630, 
188 Miss. 482. 

Botloe not waived 

Miss.—City of Hattiesburg v. Cobb 
Bros. ConsL Co., supra 
Oonferenoe as to bid j 

Bidder was not entitled to with-; 
draw bid on ground of mistake in 
calculation notwithstanding failure of 
written notice of withdrawal to set 
out character of mistake, although 
bidder had previously conferred with 
city officers and engineer as to bid, 
where it did not appear what mis¬ 
take, if any, In bid was then claimed. 
—City of Hattiesburg v. Cobb Bros. 
Const. Co., supra 

1. La—Shreveport v. Levy, 98 So. 

431, 154 La 953. 

44 CJ. P 338 note 89. 
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8. Wash.—Graff v. Tacoma 112 P. 
250, 61 Wash. 186. 

3. Cal.—Edwards v. Berlin, 66 F. 

432, 123 Cal. 544. 

44 C.J. p 338 note 91. 

Juooeptaace by ordinance 
Resolution showing lowest bidder 
for street Improvement and vote on 
motion to award contract, together 
with ordinance accepting bid, were 
held to show proper acceptance of 
bid.—Chesapeake & O. Ry. Co. v. City 
of Olive Hill, 21 S.W.2d 127, 281 Ky. 
65. 

Open meeting^ of board 
A requirement that bids be opened 
at an open session of the board of 
aldermen has been held to be man¬ 
datory. The requirement Is not com¬ 
plied with where, after hearing pro¬ 
tests at an open meeting, the board 
g:oes Into a closed meeting and al¬ 
ters the plan on which bids were 
submitted and awards a contract on 
the plans as changed.—^Adams v. 
Town of Leesvllle, 26 So.2d 370, 210 
La. 106. 

Acoeptanoe at regular meeting 
Reception, opening, and considered 
tlon of bids at regular meeting of 
town board, and acceptance thereof 
at meeting, held pursuant to adjourn¬ 
ment of regular meeting, were held a 
suflELclent acceptance at a regular 
meeting.—Wilson v. Blanton, 11 S. 
W.2d 127, 226 Ky. 618. 

AppUoabUlty of restzlotloas on ao- 
oeptance 

Charter provisions restricting ac¬ 
ceptance of bids from persons in ar¬ 
rears to city on another contract 
were held applicable to board of ed¬ 
ucation.—^Henschel v. City of New 
York. >243 N.Y.S. 362, 187 Mlsc. 810. 
Oonarsl terms of statute 
Where the language of a statute 
dealing with the opening and reading 
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awarding the contract^ must be complied with. 
Conversely, steps not required need not be taken.5 
Independently of statute, the authorities, in award¬ 
ing the contract, must act in good faith and with 
due fidelity to public interest.® 

Awarding the contract to a particular bidder is 
an acceptance of his bid.“ Accepting a bid® and 1 
awarding the contract® have been held not to be \ 
legislative acts, and, hence, a referendum law is ‘ 
not applicable.^® However, a resolution of a city , 
council approving a bid has also been held to be i 
legislative in nature, and not the exercise of a 
mere ministerial or administrative function,ii and 
is subject to a referendum law.i2 It also has been 
both afl&rmed^® and denied^^ that the awarding 
of the contract is an administrative or ministerial 
act. It has also been affirmed^® and denied^® that 
the awarding of the contract partakes of a judicial 
character. 

Where discretion in the awarding of the contract 


is conferred on municipal authorities, as it fre¬ 
quently is,i" the courts will not interfere with the 
exercise thereof^® in the absence of abuse,^® or 
of fraud, or a lack of good faith and honesty,^** 
or illegality,21 or a lack of a fair and intelligent 
consideration of the matter.®® A charter provision 
that no contract for improvements shall be let at 
a price higher than the estimate thereof means that 
the work included in an estimate shall not be let 
a: a higher price than is specified therein.®® Dif¬ 
ferent parts of the work may be let to different 
bidders where the work has previously been divided 
into parts and bids received for each portion,®^ but 
not where the division is made after the bids are 
received.®® 

Rejection of bids or parts thereof. The right to 
reject all bids is often expressly secured to the mu¬ 
nicipality by statute or charter;®® but even in the 
absence of such express grant, it is ver\' generally 
held that the proper municipal authorities may, at 
their discretion, reject all bids,®"* especially where 


of bids on contracts for public works 
IS In sweepinsT terms, the words 
thereof should not be construed in 
any narrow or technical sense, but 
rather in light of the purpose to be 
accomplished and according to the 
ordinary use of the words.—^Marlbu 
V. Nohowee, 293 N.Y.a 457, 161 Misc. 
944. 

4. Colo.—<3olorado Springs v. Coray, 
139 P. 1081, 25 Colo.App. 460. 

44 C.J. p 338 note 92. 

Invalid ordlnaiLoe 

Contractor doing no work under 
invalid improvement ordinance was 
held not entitled to contract on 
ground of waiver.—City of Ashland 
V. Steele, 292 S.W. 1098, 219 Ky. 841. 

5, Ala—^Holley v. Brunson, 130 So. 
173, 221 Ala 572—Pierce v. City of 
Hunt8\ille, 64 So. 801. 185 Ala. 490. 

Kan.—Botts v. City of Valley Cen¬ 
ter, 257 P. 226. 124 Kan. 9. 

44 C.J. p 838 note 93. 

S'otloe to property owners of let¬ 
ting of contract is unnecessary.— 
Lumbermen’s Trust Co. v. Town of 
Ryegate, C.C.A.Mont., 61 F.2d 14. 

e. Utah.—Schulte v. Salt Lake City. 
10 P.2d 625, 79 Utah 292. 

7. Mo.—Ootpus Juris auotad la 

Fllnn V. Gillen, 10 S.W.2d 923. 927, 
830 Mo. 1047. 

44 C.J. p 888 note 94. 

8. Mo.—Corpus Juris quoted la 

Fllnn V. Gillen, 10 S.W.2d 923, 927, 

220 Mo. 1047—^McCoy v. RandalL | 
121 S.W. 81. 222 Mo. 24. 

Neb.—^Read v. City of Scottsbluf^ 297 
N.W. 669, 139 Neb. 418. 

9. Mo^—Corpus Juris quoted la 


Flinn V. Gillen. 10 S.'W.2d 923. 927. 
320 Mo. 1047. 

44 C.J. p 338 note 96. 

10. Neb.—^Read v. City of Scotts- 
bluff. 297 N.W. 669, 139 Neb. 418. 

11. Ark.—Carpenter v. City of Para- 
gould, 128 S.W.2d 980. 198 Ark. 
454. 

12. Ark.—Carpenter v. City of Para- 
gould, supra 

13. Mo.—Corpus Juris quoted la 
Flinn V. Gillen. 10 S-W.^d 923, 927. 
820 Mo. 1047. 

Fa—SeitZinger v. Tamaqua 41 A. 
454. 187 Pa 639. 

14. Mo.—Corpus Juris quoted la 
Fllnn V. Gillen, 10 S.W.2d 923. 927, 
820 Mo. 1047. 

44 C.J. p 338 note 98. 

16. Neb.—Wurdeman v. Columbus, 
158 N.W. 924, 100 Neb. 134. 

N.T.—^Ervlng v. New York, 29 N.B. 
1101, 131 N.Y. 138. 

16. Ga.—^Valdosta v. Harris, 119 S.B. 
625, 156 Ga 490. 

Mo.—Fllnn v. Gillen, 10 S.W.2d 928, 
820 Mo. 1047. 

17- U.S.—^U. S. Wood Preserving Co. 

V. Sundmaker, Ohio, 186 F. 678, 110 
C.C.A. 224. 

Neb.—Wurdeman v. Columbus, 168 N. 

W. 924, 100 Neb. 184. 

Discretion in determining lowest re¬ 
sponsible bidder see infra § 1157. 

Xu abseuoe of statutory Uxaitatiou 

officers have broad discretion in let¬ 
ting contracts for public improve¬ 
ments.—Schulte V. Salt Lake City, 
10 P.2d 625, 79 Utah 292. 

18. Ala—^Van Antwerp v. Board of 
Com’rs of City of Mobile, 115 So. 
239, 217 Ala 201. 
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Ark.—Street Improvement Dlst. No- 
130 of Hot Springs v. Crockett, 28 
S.W.2d 331, 181 Ark. 869. 

Ill.—^Hallett V. Elgin, 98 N.E. 530, 
254 Ill. 343. 

N.J.—^Fisher v. Borough of Long- 
port, 53 A.2d 210, 136 N.J.Law 217. 

Utah.—Schulte v. Salt Lake City, 10 
P.2d 625, 79 Utah 293. 

19. N.J.—^Fisher v. Borough of 
Longport, 58 A.2d 210, 136 N.J.Law 
217. 

Abuse not idLown 

N.J.—^Fisher v. Borough of Longport, 
supra 

80. N.J.—Fisher v. Borough of Long¬ 
port, supra 

N.Y.—^Del BaJso Const. Corporation 
V. Gillespie, 233 N.Y.S. 261, 225 
App.Div. 42, affirmed 166 N.E. 333, 
•350 N.Y. 584. 

44 C.J. p 388 note 4. 

8L N.Y.—Del Balso Const. Corp. v. 
Gillespie, supra 

28. N.J.—^Fisher v. Borough of Long¬ 
port, 53 A.2d 210, 136 N.J.Law 217. 

83. N.Yy—^Ireland v. Rochester, 51 
Barb. 414. 

84. Wash.—Jones v. Seattle, 53 P. 
1105, 19 Wash. 669. 

Division of work between highest 
and lowest bidder see Infku § 1157. 

2S. Wis.—^Elneeland v. Furlong, 2Q 
Wla 487. 

86. N.Y.—People v. Fbbes, 135 N.Y. 
S. 747, 151 App.Div. 245, affirmed 
104 N.R 1188, 210 N.Y. 598. 

44 C.J. p 839 note 11. 

87. U.S.—Colorado Pav. Co. v. Mur¬ 
phy, Colo., 78 F. 28, 23 C.CA. 631, 
37 L.RJL 680, appeal dismissed 17 
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the right to do so has been reserved by ordinance,** 
or in the advertisement for bids;** and no right 
of action 'w411 lie against the city for anticipated 
profits of the contract*® The discretion of the 
council, board, or officer in rejecting any or all 
bids will not be controlled by the courts when exer¬ 
cised with prudence in the public interest.*^ Like¬ 
wise, the action of the council in accepting a proper 
bid, instead of rejecting all bids, is not subject to 
attack,** in the absence of fraud** or collusion.*"* 

The discretion to reject all bids vested in a com¬ 
missioner by charter may be limited;** all bids 
should be rejected where the lowest is in excess 
of the appropriation required by law to be previous¬ 
ly made*® or where, after the bids are received, 
the council decides to change the terms of the ad¬ 
vertised competition;** and some statutes provide 
that, where there is reason to believe that there is 
collusiofi or combination among bidders, the bids 
of those concerned therein shall be rejected.** A 
municipality may reject parts of bids where the 
right to do so is reserved in the advertisement for 
bids** and the same parts of all bids are rejected,^® 
provided, however, there has been no designation of 
the low'est responsible bidder prior to such partial 
rejection.*! Where a part of the bids is so re¬ 
jected, the contract may be aw^arded to the lowest 


bidder on the balance of the work, although an¬ 
other was lowest on the entire bid.** 

Attack on azi’ard. It has been held that the 
award of a contract for a municipal improvement 
is not immune from collateral attack.** In a prop¬ 
er case an attack on the award of such a contract 
may be made by certiorari,** provided the proceed¬ 
ings are timely instituted.** Only persons who 
have been injuriously affected by an award of 
an improvement contract have a standing to com¬ 
plain of such aw’ard in this manner,*® and the 
right of an unsuccessful bidder so to attack an 
award rests on his right to have his bid accepted.* 7 
One whose bid was so defective as not to entitle 
it to consideration cannot question the award for 
irregularities in the proceedings.** So, an unsuc¬ 
cessful bidder cannot contest the award of the con¬ 
tract on the ground that the bid accepted fails to 
comply with a requirement of the specifications 
where his own bid is likewise defective.*® 

§ 1155. -Time for 

Bids for municipal Improvement contracts must be 
opened on the day set In the notice or on a day to which 
adjournment Is properly taken. 

Bids must be opened on the day named in the 
notice®® or on a subsequent day to which adjourn¬ 
ment is taken;®! but, where they are in fact opened 


S.Ct. S9T. 166 U.S. 719, 41 L,.Ed. 
1188. 

44 aj. p 339 note 12. 

28. Ky.—^Trapp t. Newport. 74 S.W. 
1109, 115 Ky. 840, 25 Ky.L. 224. 

29. Wls.—Chippewa Bridg^e Co. v. 
Durand, 99 X.W. 603, L22 Wle. S5, 
106 Ain.S.R. 931. 

30. Mass.—^Palmer v. Haverhill, 98 
Mass. 487. 

Mich.—^Talbot Pav. Co. v. Detroit, 67 
X.W. 979, 109 Mich. 657, 63 Am. 
S.R. 604. 

31. Cal.—Rice v. Haywards, 40 P. 
551, 107 Cal. 398. 

44 C.J. p 339 note 16. 

32. OkL—^Bartlesville v. Riffgs, 245 
P. 603. 114 Okl. 181. 

44 C.J. p 339 note 17. 

33. Okl.—^Bartlesville v. Risrss, su¬ 
pra. 

3^ Okl.—^Bartlesville v. Rlffss, su¬ 
pra. 

35. Wlsj—^Neacy v. Milwaukee, 176 
N.W. 871. 171 Wls. 311. 

44 C.J. p 339 note 20. 

38. X.T.—Williams v. New York, 104 
N.Y.S. 14, 118 App.Div. 756. aflELrm- 
ed 84 N.B. 1123, 192 N.Y. 541. 

37. N.J.—Armltaffe v. Newark, 90 A. 
1035, 86 N.J.Law 5. 

38. Ohio.—State v. Columbus Board 


of Public Service, 90 N.B. 389, 81 
Ohio St. 218. 

39. Pa-—Hallowell v. Radnor Tp., 27 
Pa-Dlst. & Co. 261, 26 DeLCo. 164, 
•28 Mun.L.R. 100. 

40 CJ. p 339 note 24. 

4a Pa.—Straw v, Williamsport, 132 
A. 804, 286 Pa. 41—HaUowell v. 
Radnor Tp.. 27 Pa.Dist. & Ca 261. 
26 DeLCo. 164. 28 Mun.L.R. 100. 

44 C.J. p 339 note 25. 

41. Pa.—Straw v. City of Williams¬ 
port. 132 A. 804, 286 Pa. 41—Hallo- 
weU V- Radnor Tp., 27 Pa.Dlst. & 
Co. 258, 26 DeLCo. 164, 28 Mun.L.R. 
100 . 

42. Pa.—Straw v. City of Williams¬ 
port, 182 A. 804, 286 Pa. 41. 

43L Mo.—Fllnn v. Gillen, 10 S.W.2d 
923. 320 Mo. 1047, 

44. N.J.—State v. Inhabitants of 
City of Trenton. 38 A. 686. 60 N. 
J.Law 403. 

SlscretloBsxy remedy 

A writ of certiorari Is discretion¬ 
ary and should be sparingly exer¬ 
cised where it seems clear that the 
public work la of prime and imme¬ 
diate interest to a large number of 
persona.—^Travis v. Borough of High¬ 
lands. 55 A.2d 109, 136 N.J.Law 189. 

45. N. J.—^Travis v. Borough of High¬ 
lands, supra. 


4a N.J .—K 1 n g s t o n Bituminous 
Products Co. V. Board of Com'rs of 
City of Trenton, 48 A.2d 197, 134 N. 
J.Law 389—Jersey Central Power & 
Light Co. T. Borough of Spring 
Lake, 140 A. 677, 6 N.J.M18C. 258. 
ZktJiiry not shown 

N.J.—Kingston Bituminous Products 
Co. V. Board of Com'rs of City of 
Trenton, 48 A.2d 197, 134 N.J.Law 
889. 

47. N. J.—1 n g s t o n Bituminous 
Products Co. V. Board of Com’rs 
of City of Trenton, supra. 

Kowest bidder entitled to an award 
of the contract may question the 
award of the contract to another hy 
certiorari.—State v. Inhabitants of 
City of Trenton, 88 A. 686, 60 N.J.Law 
402. 

4a N.J^—Travis v. Borough of 
Highlands, 95 AJ2d. 109, 136 N.J. 
Law 199. 

49. N.J.—Travis v. Borough of 
Highlands, supra—Crltchfleld v. 
Jersey City, 182 A. 321, 4 N.J.M;isc. 
299. 

5a La.—Hlnden v. Glass, 61 So. 874, 
132 La 927. 

44 C.J. p 889 note S7. 

51. N.Y.—LlUenthal v. Yonkers, 89 
N.T.a 1087, 6 App-Dlv. 188. 

44 CLJ. p 839 note 27. 
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at the proper time, the absence of a record there¬ 
of does not invalidate the subsequent proceedings.^^ 
The proper municipal oEcers need not pass on 
bids at the time of opening them,^^ may dela^* 
such action until they have had time to compare 
the bids-S** However, where the initiatory ordi¬ 
nance, in prescribing a time for the completion of 
the work, makes time of the essence of the pro¬ 
ceeding, the action of municipal authorities in ar¬ 
bitrarily delaying the awarding of the contract for 
several months will not be upheld.®5 So, where 
the statute provides that the contract is to be let 
only after advertisement for bids has been pub* 
lished for a specified period of time, a contract 
cannot be let until after the lapse of such time.®^ 
The acceptance of a bid^^ or the award of the con¬ 
tractus at a particular time may not be prema¬ 
ture under the circumstances of the particular case. 

§ 1156- - Conditional Acceptance or 

Award 

A conditional acceptance of a bid for a municipal Im¬ 
provement contract In violation of a poaltlve statutory 
provision Is ultra vires, 

A conditional acceptance of a bid for a munici 
pal improvement contract, in direct violation of 
positive statutory provisions, is ultra vires.®® An 
acceptance of a bid is not rendered conditional by 
reason of its recital of a condition which is noc 
new,®® but is by implication a part of the improve¬ 


ment ordinance®^ or the bid,®3 Where the munici¬ 
pality has reserved the right to a^vard contracts 
for either the whole or part of the work to be done, 
it is authorized to accept a bid conditioned on the 
bidder being avi-arded the entire work.®® An award 
of a contract to the successful bidder on most of 
the items on condition that he wdll also assume an¬ 
other small item on which he did not bid, for a price 
not higher than the lowest bid on such item, has 
been upheld.®^ 

Acceptance of a bid by municipal officers express¬ 
ly subject to approval thereof by a particular board 
does not constitute a binding contract until such ap¬ 
proval has been obtained.®® 

§ 1157. -Award to Lowest Responsible 

Bidder 

a. In general 

b. Determination 

a. In General 

Where so required by statute, charter, or ordinance, 
the contract, where a contract Is awarded, muat bo 
awarded to the lowest responsible bidder. 

Except as may be otherwise provided,®® a re¬ 
quirement imposed by charter, statute, or ordi¬ 
nance that a contract for a municipal improvement 
shall be awarded to the lowest responsible bidder 
is mandatory®7 in the sense that it must be com- 


52. Ind.—^Losansport v. Webster, 91 
X.R 36. 37. 45 Ind.App. 499. 

44 C.J. p 339 note 29. 

53. N.Y.—Tingne v. Port Chester, 4 
N.E. 625, 101 N.T. 394. 

54. X.T.—^Tlngue v. Port Chester, 
supra. 

55. Mo.—^Metropolitan Pav. Co. v. 
Girard Inv. Co.. 189 S.W. 401. 194 
Mo.App. 661. 

44 C.J. p 340 note 32. 

66. Ky.—Jenkins v. City of Bowling 
Green. 64 S.W.2d 457. 251 Ky. 119. 

Sabstaatial ooxnpUanca shown 
Ky.—Jenkins v. City of Bowllngr 
Green, supra. 

67. Tez.—^Basham v. Holcombe, Civ. 
App., 240 S.W. 691. 

44 C.J. p 340 note 83. 

68. N-J.—Critchfleld v. Jersey City. 
182 A. 321. 4 X.J.Mlsa 299. 

44 C.J. p 340 note 84. 

W- N.T.—Williams v. New York, 104 
N.Y.S. 14, 118 App.Div. 7'56, affirmed 
84 NJB. 1128, 192 N.Y. 641. 

60. Mass.—^Wheaton Bldff.. etc.. Co. 

V. Boston. 90 N.E. 698, 204 Mass. 
218. 

Mo.—^Platte City v. Fazton, 124 S. 

W. 531, 141 Mo.App. 175. 

63 C. J.S.-68 


I 61. Mo.—Platte City v. Pazton, su¬ 
pra. 

44 C.J. p 340 note 86. 

62. Mass.—Wheaton Bldsr., etc.. Co. 
V. Boston, 90 N.E. 598, 204 Mass. 
218. 

44 C.J. p 340 note 37. 

63. Tex.—^Haralson v. City of Dallas. 
Civ.App., 14 S.W.2d 345, error dis¬ 
missed. 

64. U.S.—0*Rellly v. Cambridge, C.C. 
A.Ohio. 279 F. 981. 

44 C.J. p 840 note 38. 

65. N.Y.—^Peter Reiss Const. Co. v. 
City of New York, 50 N.Y.S.2d 93, 
183 Mlsa 617, aPPeal dismissed 77 
N.Y.S.2d 268. 

66. N.Y.—^Plcone v. City of New 
York, 29 N.Y.S.2d 539, 176 Misc. 
967. 

Bzception in pnbUo interest 
Provision of charter for finding by 
three-fourths vote of board of esti¬ 
mate that acceptance of another bid 
than that of lowest responsible bid¬ 
der for mnnlcipal contract is for pub¬ 
lic interest before award of contract 
to other bidder is Inapplicable to 
award of contract to second lowest 
bidder determined by agency letting 
contract to be the lowest responsible 
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bidder.—^Plcone v. City of New York, 
supra. 

67. Fla.—^Robert G. Lassiter & Co. v. 
Taylor, 128 So. 14, 99 Fla. 819, 69 
A.L.R. 689. 

N.J.—Matazzo v. Board of Com'rs of 
City of Camden, 151 A. 737, 8 N.J. 
Misc. 787—^American Water Corpo¬ 
ration V. Borough of Florham Park, 
139 A. 169, 5 N.J.Misc. 969. 

Pa.—^Tragesser v. Cooper, 169 A. 376. 
818 Pa. 10—^Elratz v. City of Allen¬ 
town, 155 A. 116, 304 Pa. 51. 

44 C.J. p 840 note 41. 
mtent 

Charter requirement that public 
work contract he let to lowest re¬ 
sponsible bidder Is Intended to se¬ 
cure best Improvement at lowest cost 
and to prevent fraud, favoritism, and 
eztravagance.—Robert G. Lassiter & 
Co. V. Taylor, 128 So. 14, 99 Fla. 819, 
69 A.L.R. 689. 

XmprovemMLt paid by xoveuia Ihare- 
of 

Statute requiring municipalities to 
let contracts to lowest responsible 
bidder was held to apply to construc¬ 
tion of waterworks and power plant, 
to be paid for out of revenues there¬ 
of.—Clolorado Central Power Co. ▼. 
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plied 'W'ith where a contract is awarded,®* although 
not in the sense that a municipality which has called 
for bids must enter into a contract with some one.®® 
A contract let or entered into in violation of such 
a requirement is invalid"® and the award thereof 
will be set aside but a violation of the require¬ 
ment does not give rise to a cause of action in fa¬ 
vor of the lowest responsible bidder, to whom the 
contract should have been, but was not, awarded, 
against the municipality for the profits which he 
w’ould have made if the requirement had not been 
violated.'® The municipality' cannot circumvent 
the requirement by entering into a contract with 
the successful bidder and then making a new con¬ 
tract."* A contract for paving awarded to the 
lowest responsible bidder as required by statute is 
not rendered invalid by the fact that a contract for 
grading and excavating, not required by statute to 
be let to the lowest responsible bidder, is also 
awarded to the same bidder on his offer to reduce 
his bid for such work to meet a low'er bid w’here 
it does not appear that such offer influenced the 
award to him of the paving contract but a di¬ 
vision of the work between the highest and lowest 


bidder violates the requirement and is illegal.^s 

When not required by statute, charter, or ordi¬ 
nance, a contract for a municipal improvement need 
not be let or awarded to the lowest responsible bid¬ 
der,'® or to the lowest bidder in terms of money,77 
even though the municipality, without being re¬ 
quired to do so, has called for bids,78 provided there 
is good reason therefor,^® but it is under a duty to 
act for the best interests of the municipality.*® 

b. Determination 

(1) In general 

(2) Consideration of material 

(3) Honest mistake 

(4) Procedure 

fl) In General 

The determination of who Is the lowest responsible 
bidder rests In the sound discretion of the municipal au¬ 
thorities. 

A Statute, charter, or ordinance requiring a mu¬ 
nicipal contract for a public improvement to be 
awarded to the lowest responsible bidder or the 
lowest and best bidder does not mean that the award 


Sluniclpal Power Development Co., D. 
C.C 0 I 0 ., 1 F.Supp. 961. 

Sepaaste bids for paorts of entire Izn- 
provement 

(1) Where the board considers It 
to the best Interest of the municipal¬ 
ity, an award may be made to one 
bidder submitting bids on each sec¬ 
tion of the proposed Improvement, 
although the total of his bids on all 
sections exceeds the total of the low 
bids on each of such sections.—Inter¬ 
state Power Co. v. Incorporated Town 
of McGregor, 296 N.W. 770, 230 Iowa 
42, 146 A.LuR. 315. 

(2) However, where a statute re¬ 
quires separate bids to be made for 
different branches of the work to be 
done on an improvement, it has been 
held that separate contracts on each 
of such bids must be awarded to the 
lowest responsible bidder in each 
case. One contract for the entire 
work can be awarded to one bidder 
only if he is in fact the lowest re¬ 
sponsible bidder in each of his bids. 
—^Tragesser v. Cooper, 169 .A. 376, 
S18 Pa. 10. 

Only two Udders 

One may be the lowest and best 
bidder, although there are only two 
bidders.—White v. City of Pawhuska, 
265 P. 1059, 130 Okl. 136. 

68. Cal.—^Yosemite Portland Cement 
Corporation v. State Board of 
Equalization of California. 138 P- 
2d 89, 59 CaLAppJId 89. 

Pa.—West V. Lysle, 153 A. 181, S02 
Fa. 147. 

44 C.J. p 840 note 41. < 


69. Wls.—State v. Holt, 111 H.W. 
1106, 182 Wls. 181. 

TO. Fla.—^Robert G. lASSiter & Co. 
V. Taylor, 128 So. 14, 99 Fla. 819, 
69 A.L..R. 689. 

44 C.J. p 340 note 44. 

Subsequent reduction of Ud 
Where the contract was awarded 
to a higher Udder because he made 
the highest bid for the bonds Issued 
to pay for the work, the construction 
contract was void, snd it wscs not ren¬ 
dered legal by the subsequent release 
of the bidder from his bond bid on 
condition that he reduce his construc¬ 
tion bid, where a contemporaneous 
sale of the bonds to another was void 
with the result that there was no 
money with which to i>ay the con¬ 
tractor on the contract.—^Phllpot v. 
Taylor, 16 S.W.2d 4, 179 Ark. 356. 
71. Lra. —^Fourmy v. STanklln, 52 So. 
249, 126 La. 161. 

TSi N.T.—^Molloy v. Hew Rochelle, 
92 H.E. 94. 198 H.Y. 402, 80 L.R.A.. 
H.S., 126. 

44 aJ. p 340 note 46. 

73. Fla—^Robert G. Lassiter & Co. 
V. Taylor. 128 So. 14. 99 Fla 819, 69 
A.IJ.R. 689. 

74. Iowa—^Lee v. Ames, 203 N.W. 
790, 199 Iowa 1842. 

75. N.J.—^McDermott v. Jersey City 
Street, etc., Com'rs, 28 A. 424, 66 
N.J.Law 273. 

TSL Utah.—Schulte v. Salt Lake City, 
10 P.2d 635, 79 Utah 292. 

Wash.—^Dalion v. Clarke, 139 P.2d 
291, 18 Wash.2d 822—Malette v. 
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City of Spokane. 137 P. 496, 77 
Wash. 205, 51 L.R-A.,N.S.. 686. 

44 C.J. P 841 note 47. 

Where oompetltiva blddlag aot re- 
qulzad 

N.Y.—Connelly v. City of Elmira, 258 
N.Y.S. 608. 144 Mlsc. 282. 

77. Ark.—Street Improvement Diet. 
Ho. 130 of Hot Springs v. Crockett, 
28 S.W.2d 381, 181 Ark. 869. 

Iowa—Interstate Power Co. v. In¬ 
corporated Town of McGregor, 296 
H.W. 770, 280 Iowa 42. 146 A.L.R. 
815. 

H.Y.—Del Balso Const. Corporation v. 
GiUespie. 282 H.Y.S. 261, 226 App. 
Div. 42, affirmed 166 H.B. 833, 250 
H.Y. 684. 

78L H.Y.—Connelly v. City of Elmira, 
258 N.Y.S. 603, 144 Mlsc. 282. 

44 CJ. p 341 note 48. 

79. Ark.—Fhllpot v. Taylor, 16 S. 

W.2d 4, 179 Ark. 856. 

Xnsufltolaat reasons 

It was Improper to award paving 
contract to one not lowest bidder be¬ 
cause of his best bid on bonds on con¬ 
dition that he be given contract.— 
Phllpot V. Taylor, supra 

80i Ark.—Street Improvement Dlst. 
Ho. 130 of Hot Springs v. Crockett, 
28 S.W.2d 381, 181 Ark. 869. 

Iowa—^Interstate Power Co. v. In¬ 
corporated Town of McGregor, 296 
H.W. 770, 280 Iowa 42. 146 A.L.R. 
315. 

Wls.—Cook V. City of Raclna 6 H.W. 
852, 49 Wla 248. 
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must be made to the lowest bidder^i or that the 
cit}- council is bound to have the w'ork done at the ‘ 
lowest possible cost,®* since price is not the only ■ 
element to be considered.S3 On the other hand, 
an award of the contract to a person who is not 
the lowest bidder is not justified unless supported j 
by good and suficient reasons it is not permis- | 


sible as among bidders of equal responsibility.^^ 
In determining who is the lowest responsible bidder 
or the lowest and best bidder, the proper munici¬ 
pal authorities have a wide discretions® which will 
not be controlled by the courts except for arbitrary 
exercise,®" manifest abuse,S® clear transgression of 
power,®® fraud,®® or, according to the decisions 


81. Fla.—^Duboise Const. Go. v. City 
•of South Miami. 146 So. 833. 108 
Fla. 362. 

Ill —People ex reL Peterson v. Omen. 
124 N.E. 860, 290 111. 59—^Panozzo 

V. City of Hockford. 28 N.E.2d 748. 
306 IlLApp. 443. 

N.T.—In re Tuller Const. Co., 177 X. 
E. 421. 257 X.Y. 20'6—Plcone v. City 
of Xew York. 29 X.Y.S.2d 539. 176 
Mlsc. 967. 

44 C.J. P 341 note 51. 

88. Wis.—^Wagner v. Milwaukee, 192 
X.W. 994, 180 Wis. 640. 

44 C.JT. p 341 note 53. 

Slowest dollar bidder 

*'LiOwest and best bidder" to which 
contract must be let need not be low¬ 
est dollar bidder.—Altschul v. City of 
Springfield. 193 X.E. 788, 48 Ohio 
App. 356. 

Ibogioal and pracUoal miMinlTig is 
given to the expression "lowest bid¬ 
der," rather than the grammatical 
meaning in determlnlncr who is the 
lowest and best bidder. 

Mo.—^Missouri Service Cd. v. City of 
Stanberry, 108 S.W.2d 25. 841 Mo. 
600. 

W.Va.—^Hager ▼. Melton, 66 SJSl 18, 
66 W.Va. 62. 

83. Ky.—^Louisville Steam Forge CO. 
V. Gast. 115 S.W. 761. 

84. X.J.—American Water Corpora¬ 
tion V. Borough of Florham Park, 
139 A. 169, 6 X.J.M1SC. 969. 

44 CJ. P 341 note 54. 

Best iZLtezest of nmnlolpallty 
In order to Justify rejection of 
lowest bid there must be such evi¬ 
dence of the irresponsibility of the 
lowest bidder as would Justify a be¬ 
lief on the part of reasonable men 
that it is not for the best interests 
of the municipality to award the con¬ 
tract to the lowest bidder.—^Paterson 
Contracting Go. v. City of Hacken¬ 
sack. 122 A. 741. 99 X.J.Law 260. 
THisatlsfBctozy enanni*! statement 
Commissioners, unfavorably im¬ 
pressed with low bidder’s financial 
statement, were held Justified in re¬ 
jecting bid and letting contract to 
next lowest bidder.—^In re Tuller 
Const. Co.. 177 N.E. 421, 267 X.Y. 
206. 

86. m.—O'Neil T. Chicago, 205 Ill. 
App. 608. 

86. n.S.—Colorado Central Power 
Co. V. Municipal Power Develop¬ 
ment Co., D.C.Colo^, 1 F.fiupp. 961. 
Ark.—Street Improvement Dlat. No. 


130 of Hot Springs v. Crockett. 28 
S.W.2d 331. ISl Ark. S69. 

Fla.—Duboise Const. Co v. City of 
South Miami, 146 So. 833, 108 Fla. 
362. 

Mo.—Missouri Service Co. v. City of 
Stanberry, 108 S.W.2d 25, 341 Mo. 
600—Flmn v. Gillen, 10 S.W.2d 923, 
320 Mo. 1047. 

N.Y.—Ciozpiis Juris quoted In Bums 
V. Broderick, 251 X.Y.S. 7SS, 790, 
140 Misc. 859. 

Ohio.—^Altschul V. City of Springfield, 
193 X.E. 788. 48 Ohio App. 356. 
Utah.—Schulte v. Salt Lake City, 10 
P.2d 625, 79 Utah 292. 

44 C.J. p 341 note 56. 

Awarding' ajenoy has Judicial duty 
to determine whether lowest bidder 
possessed integrity and moral worth 
or was actually a front for discred¬ 
ited and disqualified contractor and 
was authorized to investigate and 
consider company's background be¬ 
fore making award.^—^Picone v. City 
of Xew York, 29 N.Y.S.2d 539, 176 
Misc. 967. 

Prevloiu dealings; local labor 
Satisfactoriness of previous deal¬ 
ings with successful bidder and fact 
that local labor will be employed may 
be considered in determining who is 
"lowest and best bidder" on public 
works contract, especially where one 
purpose of lmpro%'ement is to afford 
relief to unemployed.—Altschul v. 
City of Springf.eld. 193 N.E. 788. 48 
Ohio App. 856. 

Tinbalanoed bid 

(1) Award of contract for lower¬ 
ing of submarine pipe to company 
bidding nominal sum for excavation 
of largely over-estimated quantity 
was held not invalid on ground that 
bid was unbalanced, in absence of 
fraud.—^Phifer v. City of Bayonne. 
148 A. 463. 105 X.J.Law 524. 

(2) F^ct that one item of bid at 
unit prices is nomincJ, others 'very 
low, and one higher than second bid¬ 
der’s does not necessarily render the 
bid "unbalanced" in violation of re¬ 
quirement of invitation that unit 
prices must not be improperly bal¬ 
anced.—^Manhattan Security Corpora¬ 
tion v. Delaney, 233 N.Y.S. 241. 133 
Misc. 671. 

(8) It is within the discretion of a 
board to accept a bid based on nom¬ 
inal prices for some work and en¬ 
hanced prices for other work, where 
it is shown to have been no material 
enhancement of the gross price and 
the items are fairly identified.—Man¬ 
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hattan Security Corporation v. Dela^ 
ney, supra—^Walter v. McClellan. 96 

X.Y.S. 479. 48 Misc. 215. 

Specniati've gnazaatee of bidder 
Contract was held not Invalidated 
by successful bidder’s failure to 
guarantee steam saving, where value 
of competitor’s guaranty was too 
speculative to require board, in de¬ 
termining lowest bidder, to capitalize 
estimated saving.—George A. F^iller 
Co. V. Elderkln, 154 A. 548, 160 Md. 
660. 

87. X.Y.— Cozpns juris quoted in 
Bums V. Broderick, 251 X.Y.S. 7SS, 
790, 140 Misc. 859. 

Utah—Schulte v. Salt LAke City, 10 
P.2d 625, 79 Utah 292. 

44 C.J. p 341 note 57. 

88. Mo.—^Missouri Service Co. v. 
City of Stanberry, 108 S.W.2d 25. 
341 Mo. 600. 

X.Y.— Cozpiis juris quoted in Bums 
V. Broderick. 251 N.Y.S. 788. 790, 
140 Misc. 859. 

Ohio.—Altschul V. City of Springfield. 

193 N.E. 788. 48 Ohio App. 356. 
Utah.—Schulte v. Salt Lake City, 10 
P.2d 625, 79 Utah 292. 

Wash.—Stem v. Spokane, 111 P. 281, 
60 Wash. 825. 

Absence of Independent advloe 

Giving contract to company which 
promoted plan, and submitted 
sketchy and Incomplete plans and 
specifications, which city accepted 
without Independent advice, was held 
violative of statute requiring work 
to be given to lowest responsible bid¬ 
der.—Colorado Central Power Co. v. 
Municipal Power Development Co.. D. 
C.C 0 I 0 .. 1 F.Supp. 961. 

Absenoa of investigation 

Rejection of low bid for crushed 
stone without any adequate investi¬ 
gation by city was held on abuse of 
discretion.—Kratz v. City of Allen¬ 
town, 155 A. 116, 304 Pa. 61. 
DiBoreUon not abused 
Ark.—Street Improvement Dist. No. 
130 of Hot Springs v. Crockett. 28 
S.W.2d 331. 181 Ark. 869. 

Pa.—Relly v. City of Easton, 12 Pa. 
DlsL & Co. 17. 

89. N.Y.—Holly v. New York. 112 N. 
YJ3. 797, 128 App.Div. 499—Corpus 
Juris quoted in Bums v. Broderick. 
251 N.Y.5. 788. 790. 140 Misc. 859. 

9a Mo.—^Missouri Service Co. v. 
City of Stanberry, 108 S.W.2d 25. 
841 Mo. 600. 
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on the question, collusion,and provided the de¬ 
termination is in good faith based on appropriate 
facts,is in the public interest,^3 and is not in¬ 
fluenced by motives of personal favoritism or ill 
will.®^ The municipal authorities need not be 
guided in this determination solely by the question 
of the pecuniary responsibility of a bidder,95 but 
may consider his ability to respond to the require¬ 
ments of the contract,®® and his general qualifica¬ 
tions to execute the work properly,®^ 

(2) Consideration of ^laterial 

Tha quality of materials offered by the bidder may be 
considered In determining the lowest responsible bidder 
for an improvement contract. 

It is held that in determining who is the low^est 
and best bidder or the lowest responsible bidder 
the proper municipal authorities may take into con¬ 
sideration the quality of the materials or articles 
offered by the bidders,®® as well as their adapta¬ 
bility to the particular use required.®® However, 
it is not proper to reject a bid accompanied by a 


sample which meets the standards set up in the 
specifications or the advertisement for bids and 
accept a higher bid accompanied by a sample of 
better quality.^ A contract may and should be 
awarded for the kind of pavement selected by a 
certain number or percentage of property owners, 
under authority conferred by charter provisions,^ 
even though there is a lower bid for a different 
kind of pavement.® A contract is properly awarded 
to the lowest bidder complying with the specifications 
calling for patented materials available to all bid¬ 
ders, as against a lower bid calling for other ma¬ 
terials.^ 

(3) Honest Mistake 

An honest mistake In the determination of the low¬ 
est responsible bidder does not give rise to a cause of 
action against the municipality or the responsible officers. 

An honest mistake on the part of municipal ofiH- 
ccrs in the exercise of their discretion in deter¬ 
mining who is the lowest responsible bidder for an 
improvement contract does not give rise to a cause 
of action against them® or the municipality;® and 


K.Y.—Corpus Juris quoted iu Burns 

V. Broderick. 261 X.Y.S. 7S8. 790, 
140 Miac. S59. 

Ohio.—Altschul r. City of Springfield. 

193 N'.E. 788, 48 Ohio App. 856. 

Pa.—^Kaufman v. City of Erie. 175 A. 
406, 316 Pa. 382. 

Utah.—Schulte v. Salt Ijake City, 10 
P.2d 635, 79 Utah 293. 

44 CJ. p 841 note 60. 

Pzaud not shown 

Iowa.—^Interstate Power Co. v. Incor¬ 
porated Town of McGrejor, 296 N. 

W. 770, 230 Iowa 42, 146 A-L-R. 315. 
44 CJ. p 341 note 60 [c]. 

91. Ma—^Missouri Service Co. v. 
City of Stanberry, 108 S.'W.2d 25, 
341 Mo. 500. 

K.Y.—Corpus Juris quoted in Bums 
V. Broderick, 251 X.Y.S. 788, 790, 
140 Miac. 859. 

Utah.—Schulte v. Salt Lake City, 10 
P.2d 625. 79 Utah 292. 

44 CJ. p 341 note 61. 

92. Mo.—^Missouri Service Co. v. 
City of Stanberry, 108 S.W.2d 25. 
341 Mo. 500. 

N.Y.—^Picone v. City of Xew York, 
29 N.Y.S.2d 539. 176 Misc. 967. 

Ohio.—^Altschul V. City of Springdeld, 
193 X.E. 788. 48 Ohio App. 356. 
Utah.—Schulte v. Salt Lake City, 10 
P.2d 625. 79 Utah 292. 
acouest jndjment is called for in 
the selection of the lowest responsi¬ 
ble bidder.—Sirracuse Intercepting 
Sewer Board v. Fidelity & Deposit 
Go. of Maryland. 174 N.E. 657, 255 N. 
Y. 288. 

maaa prepared by promoter and suo- 
ooBsfnl bidder 

Proposed construction of city wa¬ 
terworks and power plant by compa^ 


ny which promoted scheme, prepared 
plans and specifications, and was suc¬ 
cessful bidder, should be carefully 
scrutinized.—Colorado Central Power 
Co. V. Municipal Power Development 
Go., D.C.C 0 I 0 ., 1 F.Supp. 961. 

93. Mo.—^Missouri Service Co. v. 
City of Stanberry. 108 S.W.2d 26, 
341 Mo. 500. 

Utah.—Schulte v. Salt Lake City, 10 
P.2d 625. 79 Utah 292. 

94. Mo.—^Missouri Service Co. v. 
City of Stanberry, 108 S.W.2d 25, 
341 Mo. 500. 

Utah.—Schulte v. Salt Lake City, 10 
P.2d •625, 79 Utah 293. 

95. Fla.—^Duboise Const. Co. v. City 
of South Miami, 141 So. 838, 108 
Fla. 862. 

Ill.—^Panozzo v. City of Rockford, 28 

X.E.2d 748, 306 IlLApp. 443. 

Utah.—Schulte v. Salt Lake City, 10 
P.2d 625. 79 UUh 292. 

44 CJ. p 842 note 62. 

9a, Ohio.—^Altschul ▼. City of 

Springfield, 193 N.E. 788, 48 Ohio 
App. 356. 

44 C.J. p 842 note 63. 

Ability to supply neoossary equip¬ 
ment 

Mo.—^Missouri Service Co. v. City of 
Stanberry, 108 S.'W.2d 35, 341 Mo. 
500. 

Pa.—^Kaufman v. City of Erie, 176 A. 
406, 816 Fa 882. 

97. IIL—^Panozzo ▼. City of Rock¬ 
ford, 28 N.E.2d 748. 306 IlLApp. 
443. 

44 C.J. p 842 note 64. 

The sHH, experience^ Judgment, 
and integrity of a bidder may be con¬ 
sidered. 


Fla.—^Dubolse Const. Co. v. City of 
South Miami, 141 So. 838, 108 Fla. 
362. 

Utah.—Schulte v. Salt Lake City, 10 
P.2d 626, 79 Utah 292. 

44 C.J. p 342 note 64 [a]. 

9a Ala—Corpus Juris dted in 
Mitchell V. Walden Motor Co., 177 
So. 151. 154, 235 Ala 84. 

44 C.J. p 342 note 65. 

C Sp 

99. Ala—Corp. Juris cited la 

Mitchell v. Walden Motor Co., 177 
So. 1'51, 154, 235 Ala 34. 

44 C.J. p 342 note 66. 

1. N.J.—McGovern v. Trenton, 86 A. 

639, 84 N.J.Law 237. 

44 C.J. p 342 note <67. 

a La—Delahoussaye v. Xew Iberia 
104 So. 870, 158 La. 566. 

X.Y.—^Unlon Pav. CO. v. Schenectady 
Board of Contract, etc., 184 N.Y.S. 
740, 74 Misa 646. 

a La—^Delahoussaye v. Xew Iberia 
104 So. 370, 168 La 566. 

X.Y.—^Unlon Pav. Co. v. Schenectady 
Board of Contract, etc., 184 N.Y.S. 
740, 74 Misc. 646. 

A X.Y.—Beckwith v. City of Xew 
Rochelle. 245 X.Y.S. 21, 138 Misc. 
62, 230 App.Div. 785. 

5. N.Y.—ReUly V. City of Xew York, 
18 X.E. 628. Ill X.Y. 473. 

44 C.J. p 842 note 7L 

& X.Y.—Reilly ▼. City of Xew York, 
supra 

44 C.J. p 842 note 71. 
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it is held that such mistake will not defeat the con¬ 
tract," although it will prevent the contractor from 
recovering more than a fair value for his work.8 

(4) Procedure 

The procedure established by statute for considering > 
bids and awarding contracts for municipal Improvements 
should be followed. 

The procedure established by statute for consid¬ 
ering bids and awarding the contract for munici¬ 
pal improvements should be followed.® An award 
of the contract to one of several bidders should be 
manifested by some formal official act.^® The mere 
ascertainment of which bid is the lowest,or such* 
ascertainment coupled with an announcement there- 
of,i 2 does not constitute an award of the contract. 
However, a designation by the city of one of the 
bidders as the lowest bidder to whom the con¬ 
tract shall be ax^-arded is an acceptance of his prop¬ 
osition,unless it is required that he shall be no¬ 
tified thereof, in which case there is no acceptance 
until he is notified.^^ 

An award of the contract to the lowest bidder 
should not be refused unless, on a proper investiga- 
tion^5 and hearing,^® at which evidence of irre¬ 
sponsibility is introduced,!^ it appears that the low¬ 
est bidder is not responsible, and the ultimate facts 
are entered of record.!® 


§ 1158. - Effect of Acceptance or Rejec¬ 

tion; Subsequent Action or Nonac¬ 
tion 

The authorities are not In accord on the question 
whether a bid and acceptance thereof constitute a bind¬ 
ing agreement for the performance of the work. 

Some authorities hold that a bid to perform cer¬ 
tain construction work for a municipality and the 
acceptance thereof constitute a contract,!® and this 
is so notv.'ithstanding a formal contract and indem- 
nitj' bond were contemplated,and although it is 
directed or stipulated that the contract shall be 
subsequently reduced to writing.®! Other authori¬ 
ties take the position that, in view of statutes con¬ 
templating and requiring a formal written contract, 
as discussed infra § 1159, as well as a bond or de¬ 
posit by a bidder to enter into such a contract if 
his bid is accepted, as discussed supra § 1132, the 
bid and acceptance thereof do not constitute a con¬ 
tract for the performance of the work,®2 and an¬ 
ticipated profits are not recoverable by a success¬ 
ful bidder where a written contract was not ex¬ 
ecuted.®® 

According to the latter authorities the offer and 
acceptance constitute a binding preliminary agree¬ 
ment to execute a formal contract,®^ provided the 
municipality, with intent and for the purpose of 
creating a contract, has informed the bidder of 
the acceptance.®'® Thus, when the lowest bidder has 
been accepted, the city is under legal obligation to 


7. Ohio.—dnclnnati v. Hopple, 7 
Ohio Dec. (Reprint) 91, 1 Clnc.Li. 
BuL 104. 

& Ohio.-—Cincinnati ▼. Hopple, su¬ 
pra. 

9. Brutsche v. Incorporated Town of 
Coon Rapids, 272 N.W. 624, 233 
Iowa 487. 

Oppoztimlty for protests 
La.—Adams v. Town of Leesvllle, 26 
So.2d 870. 210 La. 106. 

BearlzLff of objections 
Where property owners, who ob¬ 
jected to awarding of contract for 
erection of municipal electric plant, 
were permitted to file written objec¬ 
tions and to present oral arguments 
to municipal council, denial of right 
to present evidence in support of ar¬ 
guments was held not denial of fair 
hearing so as to Invalidate contract 
awarded, where the statute provided 
for no such right.—^Brutsche v. In¬ 
corporated Town of Coon Rapids, 272 
N.W. 624, 223 Iowa 487. 

10. N.T.—Ervlng v. New York, 29 N. 
B. 1101, 131 N.Y. 133. 

44 OJ. p 342 note 75. 

11- N.Y.—Brvlng v. New York, su¬ 
pra. 


19, N.Y.—•WilUams v. New York, 104 
N.T.S. 14, 118 App.Div. 756. 

13. PfiL—Straw v. Williamsport, 132 
A. 804, 286 Pa, 41—Hallowell v. 
Radnor Tp., 27 Pa.Dlst. & Co. 261, 
23 Del.Co. 164. 

14. Ohio.—^State v. Columbus Board 
of Public Service, 90 N.E. 389, 81 
Ohio St. 218. 

44 C.J. p 342 note 79. 

Notice of award held snfflde&t 
Cal.—^Rice v. Hanrahan Co., 293 P. 
57, 210 Cal. 635—Federal Consir. 
Co. V. Ryan, 191 P. 69, 47 CaLApp. 
637. 

15. Hawaii.—Wilson v. Lozd-Young 
Engineering Co., Ltd., 21 Hawaii 
87. 

44 C.J. p 342 note 80. 

13. N.J.—American Water Corpora¬ 
tion V. Borough of Florham Park. 
189 A. 169, 5 X.J.H1SC. 969. 

44 aj. p 842 note 81. 

Oontiact set aside 

Lowest bidder not being afforded 
opportunity to show responsibility, 
contract awarded to next highest bid¬ 
der must be set aside.—American 
Water Corporation v. Borough of 
Florham Park, supra. 
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17. N.J.—^Paterson Contracting Co. 
V. Hackensack, 132 A. 741, 99 N.J. 
Law 260. 

la Idaho.—Seyaler v. Mowery, 160 
P. 262, 39 Idaho 412. 

44 C>J. p 842 note 83. 

19. Iowa.—^Pennington v. Town of 
Sumner, 270 N.W. 629, 222 Iowa 
1005. 109 A.L.R. 355. 

Wis.—^L. G. Arnold, Inc., v. City of 
Hudson, 254 N.W. 108, 215 Wla. 6. 
44 aJ. p 842 note 84. 

Sa Wls.—^L. O. Arnold, Inc. v. City 
of Hudson, supra. 

21 . Ean.—^Middleton v. Emporia^ 186 
P. 981, 106 Kan. 107. 

N.Y.—^Hersee v. Buffalo, Sheld. 445. 

2a Pa.—^Blorganatem Electric Co. v. 
Borough of Coraopolls, 191 A. 603, 
326 Pa, 154. 

44 C.J. p 843 note 88. 

2a Pa.—^Morganatem Electric Co. v. 
Borough of Coraopolls, supra, 

24. 2Iass.--d'ohn J. Bowes Co. v. Mil- 
ton, 151 N.E. 116, 255 Mass. 228. 

2a Pa.—^Morganstem Electric Co. v. 
Borough of Coraopolls, 191 A. 603, 
326 Pa. 154. 
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execute a contract with the bidder,*® unless the 
successful bidder has not been notified of the pas¬ 
sage of the resolution finding him to be the low¬ 
est and best bidder,*" or the ordinance on which 
proceedings were based is invalid.*® Likewse the 
person whose bid has been accepted may be required 
to sign a contract*® or suffer the loss of his deposit, 
as discussed supra § 1152; but on his failure to 
enter into a contract, he cannot be held liable be¬ 
yond the amount of his bond or deposit,*® except I 
in some jurisdictions wherein it is held otherwise.*^ 

Where the lowest bidder fails to enter into a con¬ 
tract, the next lowest bidder is not entitled, as a 
matter of right, to an award of the contract;** 
but the contract may be awarded to him,** at least | 
where the time limited in his bid for acceptance has 
not expired.*^ 

Change in plans. WHiere a bid conforming to 
the call was accepted and a contract entered into in 
accordance therewith, the city council was held 
without power to make a substantial change in 
plans with respect to the work called for.*® 

§ 1159. Form 

a. In general 

b. Single or separate 


a. In General 

statutory or charter requirements as to the form of 
a municipal Improvement contract must be complied 
with; usually the contract must be In writing, 

A formal contract for a municipal improvement 
is required by some statutes or charters,*® and smy 
charter or statutory requirement as to the form 
of contract must be complied with in order to ren¬ 
der the contract valid.*^ Some statutes confer on 
certain commissioners plenary authoritj^*® subject 
to the approval of the corporation counsel,®* over 
the form of a contract made by them. 

Oral or written contract. A municipal improve¬ 
ment contract is usually required to be in writing,^* 
at least where it involves more than a specified 
amount."*^ Hence, it has been held that a contract 
reciting that the work shall be done according to 
specifications annexed thereto, but to which such 
specifications were not annexed, was not sufficient.^* 
However, some charters do not require a written 
contract;^® and, where a contract has been duly 
fulfilled, the fact that it was not in writing, as re¬ 
quired by charter, will not preclude the contractor’s 
right of recovery.^* 


26. N.T.—^MacFarlane v. Mosler, 143 
N.T.S. 221. 157 ApP-DIv. 844. af¬ 
firmed 109 N.E. 1083, 215 N.Y. 727. 

44 C.J. p 343 note 90. 

27. Ohio.—State v. Columbus Board 
of Public Service, 90 N.E. 389, 81 
Ohio St. 218. 

2a N.T.—Baird v. New York, 88 N. 
Y. 234. 

29. N.Y.—^New York v. Seely-Taylor 
Co., 133 N.Y.S. 808, 149 App.Div. 98, 
afilrmed 101 N.E. 1098, 208 N.Y. 
548. 

44 CJ. p 343 note 93. 

Duty to give notloa 
City clerk should give notice to 
successful bidder to enter Into street 
Improvement contract as soon after 
rejection of objections as his ofBcial 
duties permit, or within reasonable 
time.—^Furst v. Pheenix-Tempe Stone 
Co., 17 P.2d 813. 41 Arlz. 270. 

30. N.Y.—New York v. Seely-Taylor 
Co., 138 N.Y.S. 808, 149 App.Div. 
98, affirmed 101 N.E. 1098, 208 N.Y. 
648. 

44 C.J. p 348 note 95. 

31. Kan.—Middleton v. Emporia, 186 
P. 981. 106 Kan. 107. 

aa Pa.—^Murphy v. Philadelphia, 25 
Lieg.Int. 333. 

Readvertisement for bids see supra § 
IISO. 

sa Mass.—Wheaton Bldg., etc., Co. 
V. Boston, 90 N.E. 598, 204 Mass. 
218. I 


34. Mass.—Wheaton Bldg., etc., Co- 
V. Boston, supra. 

44 C.X P 343 note 99. 

35. Ky.—Heame v. City of Catletts- 
burg, 40 S.W.2d 293, 289 Ky. 592. 

Entire contract contemplated 

Statute providing that special city 
Improvements shall be made under 
contract with lowest responsible bid¬ 
der contemplates that the contracts 
should be entire In character, and 
does not contemplate a discretion to 
modify or depart therefrom by the 
municipality and consequent peiyment 
on basis of modification of contract 
in violation of contremt and statute.— 
CulUngham v. City of Omaha, 10 N. 
W.2d 615, 143 Neb. 744, rehearing de¬ 
nied 12 N.W.2d 124, 143 Neb. 744. 

33. Md.—^Baltimore v. J. Ii. Robin¬ 
son Constr. Co., 91 A. 682, 123 Md. 
660. Ij.R.A. 1915A 225, Ann.Cas. 

1916C 425. 

Mass.—'Wheaton Bldg., etc., Co. v. 
Boston, 90 N.E. 598, 204 Mass. 218. 
Ordlnaaoe granting permission to 
make Improvement was held not to 
be a contract therefor.—^Kansas City, 
to Use of Delargy v. Wells Bros. 
Const Co., Mo.App., 54 6.W.2d 449. 
37- PflL—^Union Paving Co. v. City 
of Philadelphia, 190 A- 210, 126 Pa. 
Super. 421. 

44 C.J. P 348 note 11. 

38. N.Y.—^Peterson v. New York, 87 
N.B. 772, 194 N.Y. 487, 

44 C.J. p 343 note 12 . 
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38- N.Y.—^Litchfield Constr. Co. ▼. 
New York. 155 N.E. 116, 244 N.Y. 
251—^Peterson v. New York, 87 N. 
E. 772, 194 N.Y. 437. 

4(k Mo.—Arkansas-Missouri Power 
Corporation v. City of Kennett 158 
S.W.2d 913, 348 Mo. 1108—Aquamsl 
Land Co. v. City of Cape Girardeau, 
142 3.W.2d 832, 846 Mo. 624r—Kan¬ 
sas City, to Use of Delargy v. Wells 
Bros. Const Co., App., 64 S.W.2d 
449. 

44 C.J. p 844 note 16. 

Statute held not violated 
Mo.—^Missouri Service Co. ▼. City 
of Stanberry, 108 S.W.2d 25, 841 
Mo. 500. 

41. Pa.—^Morganstem Electric Co. v. 
Borough of Cbraopolls, 191 A. 608, 
326 Pa. 154. 

44 C.J. p 844 note 16. 

The contractor Is tiharged with 
knowledge of such a requirement 
Mass.—^McGovern v. Boston, 118 N.E. 
667, 229 Mass. 394. 

Pa—^Morganstem Electric Co. v. 
Borough of Coraopolls, 191 Pa 603, 
326 Pa 154. 

42. CaL—Schwlesau v. Mahon, 42 P. 
1065, 110 CaL 548. 

43. Iowa—Wayman v. City of Cher^ 
okee, 215 N.W. 665, 204 Iowa 575. 

W.Va—Harrold v. Huntington, 82 S. 
B. 476. 74 W.Va 538. 

44. Mich.—Carey v. East Saginaw, 
44 N.W. 168, 79 Mich. 78. 
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Express, implied, or indirect contract. It is usual¬ 
ly regarded as necessary that a contract for a lo¬ 
cal improvement be express;^® ^ municipality will 
not be bound by implied contract to paj- for an 
improvement voluntarily made.^® However, it is 
held that the city council is not required to make 
a direct contract for the paving of streets,**^ but 
may make a contract with the counts- under which 
the county is to contract for the paving.^® 

b. Single or Separate 

The letting of one contract for the entire work of a 
single Improvement Is proper. 

The letting of a single contract for the entire 
work connected with one improvement is proper^s 
and is sometimes required by statute or charter;®® 
but, in the absence of such a requirement, separate 
contracts for different parts of the improvement 
may be entered into.si If the call for bids indi¬ 
cates that the contract will be awarded to one whose 
total of itemized bids was lowest, a single contract 
must be awarded.®^ However, it has been held that, 
where the original resolution is sufiiciently broad, 
and but a single improvement is made, there may 
be more than one contract.®® Unless required b}' 
charter or statute to include different improvements 
in a single contract,®^ the municipality should make 
separate contracts for separate and distinct im¬ 
provements;®® but a failure to do so is not a fa¬ 
tal irregularity.®® 

N.T.—North Klver Electric Light, 
etc., Co. V. New York, 62 N.T.S. 

726. 48 App.Div. 14. 

45. Colo.—Colorado SprlngB v. Cor¬ 
ay, 139 P. 1031, 25 Colo.App. 460. 

N.Y.—McDonald v. New York, 68 N. 

Y. 23, 23 Am.R. 144. 

Biqpren oontxaot h4Za to aadst 
Miss.—Columbian Iron Works 
Town of Decatur, 159 So. 97, 172 
Miss. 68. 

46. Neb.—O'Neill v. South Omaha, 

170 N.W. 174, 102 Neb. 886. 

44 C.J. p 844 note 22. 

Recovery on Implied contract or 
quantum meruit for work done un¬ 
der void contract see Infra S 1166. 

47. Ga.—Washington v. Faver, 117 
S.E. 658, 156 Ga. 680. 

48. Ga.—Washington ▼. Faver, su¬ 
pra. 

49. N.J.—Bye v. Atlantic City, 64 A. 

1056, 73 N.J.Law 402. 

44 C.J. p 844 note 25. 

5a Ckl.—Treanor v. Houghton, 86 P. 

1081, 103 CaL 53. 

Mass.—Boston Electric Co. v. Cam¬ 
bridge, 39 N.E. 787, 163 Mass. 64. 

81. Ky.—Moss v. Andrews Asphalt 
Paving Co., 17 S.W.2d 255, 229 Ky. 

419—Andrews Asphalt Paving Ca 


Particular iniprovefnents. The entire work of im¬ 
proving a single street may,®" but need not,®® be 
let in one contract Several streets may be improved 
under one contract,®® provided the contract is sev¬ 
erable and divisible as to the cost of improving each 
street®® It is proper to let a single contract for 
pavirg and all work incidental thereto,®i such as 
grading,®- excavating,®® draining,®4 and curbing.®® 

■ A single contract may be entered into for the con- 
! struction of such sidewalks as are needed during 
I the j-ear,®® or for different portions of a sidewalk 
I which, when completed, will make a continuous 
walk.®* 

I § 1160. Contents 

The contract for a municipal Improvement should 
contain all reasonable provisions not prohibited by con¬ 
stitution, statute, or charter which have a tendency to 
effectuate the object Involved. 

The power of a municipality to enter into con¬ 
tracts for public improvements has been held to 
imply the power to incorporate provisions in the 
contract which are incident to such work conduct¬ 
ed in a customary and businesslike way,®s and the 
contract should contain all reasonable provisions 
not prohibited by constitution, statute, or charter, 
which have a tendency to effectuate the object in¬ 
volved.®® The exact terms and provisions to he 
inserted in the contract must, in the nature of 

City of Allentown v. Heyman, 136 A. 
859, 2S9 Pa. 28. 

69. CaJ.—^Hammond v. City of Bur¬ 
bank, 59 P.2d 495, 6 Cal.2d 646, ap¬ 
peal dismissed 57 S.Ct. 816. 299 U.S. 
519, 81 L.Ed. 3S3. 

44 aj. p 344 note 33. 

6a Ala.—^Albany v. Spragins, 93 So. 
803, 208 Ala. 122. 

Or.—Wagoner v. La Grande. 173 
P. 305, 89 Or. 192. 

68. Iowa.—^Dubbert v. Cedar Falls, 
128 N.W. 947, 149 Iowa 4S9. 

Mo.—^Lexington v. Commercial Bank. 

108 S.W. 1095, 130 Mo.App. 687. 

63. Or.—^Wagoner v. La Grande, 173 
P. 305, 89 Or. 192. 

64b Or.—Wagoner v. La Grande, su¬ 
pra. 

6& Or.—Wagoner v. La Grande, su¬ 
pra. 

6 & Wls.—Abbot V. Milwaukee^ 134 
N.W. 136. 148 Wls. 22. 

67. Ind.—^Indiana Truck Farm Co. v. 
Schneider, 128 N.E. 617, 74 Ind.App. 
24. 

68. Ala.—Van Antwerp v. Board of 
Com'rs of City of Mobile, 115 So. 
289, 217 Ala. SOI. 

Mo.—Arkansas-Mlssourl Power 


V. Brammell, 298 S.W. 9’56, 221 Ky. 
323—44 C.J. P 344 note 27. 

53. Hawaii.—^Hawaiian Contracting 
Co. V. E. J. Lord, Limited, 30 Ha¬ 
waii 966. 

53. Ohio —Cincinnati v. Shaw, 7 
Ohio Dec. (Reprint) 500, 3 Cinc.L. 
Bui. 556. 

44 C.J. P 232 note 63. 

5^ Kan.—Challiss v. Parker, 11 
Kan. 894. 

Minn.—State v. Ramsey County Dist. 

Co., 60 N.W. 476, 47 Minn. 406. 

55. Mo.—Warren v. Barber Asphalt 
Pav. Co., 22 S.W. 490, 115 Mo. 572. 
44 C.J. p 344 note 29. 

5a N.Y.—^People v. City of King¬ 
ston, 99 N.Y.S. 657, 114 AppJ>iv. 
326. 

44 C.J. p 344 note 30. 

57. CaL—Sacramento Pav. Co. v. 
Anderson, 82 P. 1069, 1 Cal.App. 
672. 

44 C.J. p 844 note 31. 

5a CaL—^Bates v. Twist, 70 P. 1023, 
138 CaL 52. 

44 CLJ. p 844 note 32. 

AssMsment for paving by front- 
foot rule does not require whole of 
proposed improvement to be made un¬ 
der one contract or at one prica— 
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things, vary with the particular conditions surround¬ 
ing the specific project.*^® A provision in the con¬ 
tract for retention by the contractor of title to ma¬ 
chinery and equipment going into the improvement 
until paid for, or, if title passed, for a lien on the 
propertj- until it \vzs paid for, was held not to 
invalidate the contract^^ Where the improvement 
requires excavation work, the parties may enter I 
into a contract on the basis of the existence of a ' 
definite amount of material to be excavated and 

removed.^2 

On purchasing property under an improvement 
plan duly adopted by the municipality, the munici¬ 
pality may stipulate in the contract of purchase, as j 
consideration therefor, for the performance b}- it of 
any conditions which it may lawfully perform.^3 

§ 1161. -Conformity to Particular Mat¬ 

ters 

a. Statute, charter, or ordinance 


b. Plans and specifications 

c. Estimate 

d. Advertisement for bids 

e. Accepted bid 

a. Statute, Charter, or Ordinance 

Municipal improvement contracts must conform sub- 
' stantialiy to the terms of the statute, charter, or ordi- 
■ nance authorizing the Improvement and the contract. 

The contract for a municipal improvement must 
conform, at least substantially and in all material 
respecrs, to the terms of the statute, charter, or or¬ 
dinance authorizing the improvement and the con¬ 
tract therefor,"^ especially as to the character and 
extent of the improvement to be made or work to 
be done;^® but a slight variance may not be fatal 
under the circumstances,'^® as where the change 
or modification is subsequently approved or ratified 
by counsel," 7 or the work when actually completed 


CoTporatlon v. City of Eennett, 156 
S.W.2d 913. 348 Mo. 1108. 

70. 3Io —^Arkansas-Missourl Power 
Co. V. City of Kennett, supra. 
AffreamesLt to onze Irregnlazitles 
City could lawfully provide that, in 
event of irresrularitles in assessment 
proceedings, It would take legal steps 
to cure Irregularities.—^Payne v. City 
of Perryton, Tex.Clv.App.. 48 S.W.3d 
497. 

Sewage disposal 

Contract for street paving, provid¬ 
ing for sewer mains, was not re- 
Quired to provide also for disposal of 
sewage.—Montgomery v. City of Ala¬ 
mo Heights, Tex.01v.App., 8 S.W.2d 
258, error dismissed. 

71- Ky.—^Kentucky Utilities Co. v. 
City of Paris, 76 S.W.3d 1082, 256 
Ky. 226. 

Mass.—Kennedy v. City of Bos¬ 
ton, 189 X.E. 809, 28S Mass. 148. 

73- W.Va.—^XS'liittaker v. Hunting- 
ton. 107 S.E. 121. 88 W.Va. 422. 
Agreement to improve land 

Where a city has adopted a park 
and boulevard plan. It may contract 
In accordance with such plan to com¬ 
plete and maintain Improvements 
projected by the owner on land vol¬ 
untarily conveyed by him to the city 
which he was preparing to ornament, 
develop, and improve for the benefit 
of the other land owned by him.— 
Whittaker v. Huntington, supra. 

74. Ala.—Hamilton v. City of Annis¬ 
ton, 27 Sa2d 857, 248 Ala. 396. 

Ky.—City of Princeton v. Baker. 7 S. 

W.2d 1042, 225 Ky. 219. 

Mo.—^Aquamsl Land Co. v. City of 
Gape Olrardean, 142 S.W.2d 382, 
846 Mo. 624. 

44 aJ. P 845 note 48* 


Effect of invalidity of part of con¬ 
tract see infra § 11C6. 

Feimit regnSzad 

Statute prohibiting deposit of fill 
or construction of bulkhead without 
first obtaining permit was held not 
to malte agreement for construction 
of bulkhead or breakwater void or 
to contemplate that, when such work 
Is done and accepted by municipality, 
payment shall be unlawful.—^Enkson 
V. Chicago Park Dist., 8 N.E.2d 346, 
286 IlLApp. 612. 

Umit on expendltnres 

Contract for greater compensation 
than allowed by charter to city engi¬ 
neer putting in sewer system is void. 
—Wlmmer v. Knight, 259 P. 640, 126 
Okl. 133. 

SEethod of payment 

(1) Method of payment of munici¬ 
pal contract must be that provided 
in the statute or ordinance.—^Little v. 
Town of Southgate, 4 S.W.2d 711, 223 
K^y. 73o. 

(2) In contract for construction of 
municipal plant, payable solely out 
of net earnings of plant, provision 
defining "net earnings" as balance of 
gross receipts after x>ayment solely 
of necessary expenses of operation 
and maintenance, without provision 
for deduction of depredation reserve, 
was held not violative of statute pro¬ 
viding that city should not be liable 
because of InaufElciency of "net earn¬ 
ings."—^lowa Southern Utilities Go. v. 
Cassill. CC.A.Iowa, 69 F.2d 703. 

Use of eamiiLgB from ImprovemsxLt 
for extensions 

Minn.—Davies v. Village of MSdella, 
287 N’.W. 1, 205 Minn, 626, 123 A. 
L.R. 669. 


Additional wozk on unit pzloe basis 
U.S.—City of Kingsville v. Meredith, 
C.C.A.Tex., 108 P.2d 279. 

75. Idaho.—Clyde v. Moscow, 131 P. 
381, 23 Idaho 592. 

44 C.J. P 845 note 44. 

Onxbiiig and sldewaUui distinguished 
Under city charter authorizing city 
council to contract for building and 
repair of such sidewailis as might be 
ordered by council during calendar 
year, but authorizing laying of curb¬ 
ing only after notice to, and a hear¬ 
ing of, property owners, curbing was 
not incidental to building or repair 
of sidewalks and contract with city 
for construction of sidewalks and 
curbing for a particular year was 
void and unenforceable as to the 
curbing.—ITelson v. City of WUlmar, 
276 H.W. 284, 201 Minn. 805. 
Improvement authorised by voters 
Contract for construction of mu¬ 
nicipal electric plant was held not in¬ 
valid on ground that commissioners 
acted without authority or abused 
their powers because voters author^ 
Ized plant which would be adequate 
to meet all municipal needs while 
plant contracted for was inadequate 
to meet all such needs, where voters 
knew that character and capacity of 
plant to he acquired would be limited 
to funds provided therefor.—^Ken¬ 
tucky Utilities Co. V. City of Paris, 
75 S.W.2d 1082, 256 Ky. 226. 

76. Iowa.—^Richardson v. Denison, 
178 N.W. 882. 189 Iowa 426. 

44 C.J. p 845 note 45. 

77- Tenn.—Reed v. Athens, 240 S.W. 

439, 146 Tenn. 1«8. 

44 CJ. p 846 note 46. 

Ratification of unauthorized contracts 
generally see infra S 1167. 
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conforms to the improvement ordinance,*® or the 
question arises on collateral attack and, where 
property owmers are not prejudiced, it is imma- « 
terial that all work specified in an ordinance is ^ 
not let,®0 or that the contract contains restrictions 
as to the employment of labor not found in the or- ‘ 
dinance.®! A contract containing all the pro\-i- • 
sions required by statute may properly contain oth- . 
er provisions not prohibited by, or inconsistent with, 
the statute;®® and it has been held that a require¬ 
ment imposed by ordinance only, and not by charter ! 
or statute, may be waived by the municipality.®® 
When the statute states the proportion of cost to ; 
be borne by abutting owners and the city, this s 
need not be specified in the contract.®^ 

Contract with United States. In contracting with 
a municipality for the construction of an improve¬ 
ment to be financed by the federal government, the 
United States does not act in the capacity of a 
sovereign, but stands in the same position as a 
private party for the purpose of testing the va- 


j lidity of such contracts.®® If the municipality un¬ 
dertakes obligations under such a contract which 
are prohibited by the state laws, the contract may 
be invalid.®® A construction contract arising out 
of a contract between a municipality and the Unit¬ 
ed States for the construction of an improvement 
to be financed by the federal government was held 
not to be invalid because it contained provisions 
in conflict with the state law, where the contract 
with the United States provided that it should be 
governed by, and construed in accordance with, state 
law, since such provisions are void and impose no 
obligation wnth respect thereto on either the munici¬ 
pality or the contractor.®^ 

b. Plans and Specifications 

As a general rule the contract for a municipal Im¬ 
provement should substantially conform to the plans and 
specifications. 

A municipal contract for an improvement may®® 
and should®® substantial!}* conform to, and be con- 


78. Mo.—-Willis V. Burbank, 167 S. 
W. 608. 182 Mo.App. 68. 

44 CJ. p 346 note 47. 

79. Ind.—^Martlndale v. Rochester, 
86 N.E. 321. 171 Ind. 250. 

80. Ky. —Janutola, etc., Conatr. Co. 
V. Taulbee, 277 S.W. 477, 211 Ky. 
856. 

44 C.J. p 346 note 49. 

81. Ill.—Givlns V. People, 62 N.E. 
584, 194 lU. 150, 88 Am.S.R. 143— 
Hamilton v. People, 62 N.E. 683, 
194 IlL 138. 

Provisions restricting employment of 
labor generally see Infra 5 1162. 

88. Wash.—^Pacific Coast Steel Co. v. 
Spokane Old Nat. Bank; 235 P. 947, 
184 Wash. 4S7. 

83. Wash.—^Matthews v. Ellenaburg, 
181 P. 839, 78 Wash. 272. 

Piior general ordinance 

Contract executed by council com- 
pl 3 ^ng with the statute is not Invalid 
because It Is not in compliance with 
a previous general ordinance making 
reguirements beyond those of the 
statute, since the council cannot by 
one ordinance bind Itself to pass an¬ 
other ordinance at some future tlma 
—City Trust Co. v. Cunningham, Ma 
App., 7 S.W.2d 456. 

84. La.—^Barber Asphalt Pav. Co. v. 
Gogreve, 5 So. 848, 41 La.Ann. 251. 

85. U.S.—Arkansas-Mlssourl Power 
Co. V. City of Kennett, CL<XA.Mo., 
78 F.2d 911. 

Mo.—^Aquaxnsi Land Co. v. City of 
Cape Girardeau, 142 S.W.2d 882, 
846 Mo. 524. 

88. Mo.—Aqueunsi Land Co. t. City 
of Cape Girardeau, supra. 


'Agreement for maintenance by mo- 
Bldpality 

An attempted contract between a 
city of the third class and the Works 
Progress Administration, whereby 
city agreed that. If Administration 
would obtain federal approval of Its 
application for park project, city 
would each year at Its own cost and 
expense maintain project In a man¬ 
ner satisfactory to Administration, 
was void, since such an agreement 
might entail the levy of an annual 
tax.—Aquamsl Land Co. v. City of 
Cape Girardeau, supra. 

87- U-S.—^Interstate Power Co. v. 
City of Cushing, D.C.Okl., 12 F. 
Supp. 806, appeal dismissed, CCA., 
82 F.2d 1012. 

8& IJ.S.—^Hutchinson v. Kansas Blt- 
ullthlc Co., Kan., 289 F. 569, 152 
CCA. 498. 

44 CJ. P 846 note 65. 

89. Fla.—^Robert G. Lassiter & Co. 
V. Taylor, 128 So. 14. 99 Fla. 819, 
69 A.L.R. 689. 

Iowa.—Greaves v. City of Vllllsca, 
266 N.W. 805, 221 Iowa 776— 
Brutsche v. Incorporated Town of 
Goon Rapids. 264 N.W. 696, 220 
Iowa 1295—^lowa Electric Light & 
Power Co. v. incorporated Town of 
Grand Junction. 250 N.W. 136. 216 | 
Iowa 1801. 

La.—^Adams v. Town of LeesvUle, 26 
So.2d 870. 210 JjSl 106. 

Ohio.—^Foley v. City of Cincinnati, 
14 Ohio Supp. 78. 

44 CJ. p 346 note 56. 

Plaiui and spedfloatioas ia statute or 
oifllnaiLoe 

(1> It Is not Improper for the con¬ 
tract to contain matters conforming 
to the plans and speclflcations, but 
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not mentioned specifically in the or¬ 
dinance, where the ordinance refers 
to the plans and specifications.— 
Janutola & Comadorl Const. Co. v. 
Taulbee. 16 S.W.2d 1026, 229 Ky. 218 
—Janutola & Comadorl Cons. Co. v. 
Taulbee, 277 aW. 477, 211 Ky. 856. 

(2) The same is true where the 
plans and speclflcations were, prior 
to the letting of the contract, treated 
and regarded by the council the same 
as If authorized by ordinance.—Whit¬ 
worth V. Webb City, 103 S.W. 85, 204 
Mo. 579. 

(8) Accordingly, a contract for 
grading and drainage does not vary 
from an ordinance requiring con¬ 
struction under specifications Includ¬ 
ing grading and drainage merely be¬ 
cause the ordinance does not men¬ 
tion grading and drainage.—Janutola 
& Comadorl Const Co. v. Taulbee, 16 
S.W.2d 1026. 229 Ky. 218. 

Psxsoii to coudnct test 

Contract for construction of mu¬ 
nicipal power plant which provided 
that trial run and test were to be 
under sole charge of construction 
company's engineer was held not re¬ 
sponsive to specifications requiring 
that test be conducted under con¬ 
trol and subject to approval of town 
engineer.—^Brutsphe v. Incorporated 
Town of Goon Rapids, 264 N.W. 696, 
220 Iowa 1295. 

Cost-plnz basis for settlement of 
contract may be inserted in contract 
only if the specifications call there¬ 
for.—Chicago, R. L & P. Ry. Co. V. 
Town of Dysart, 228 N.W. 871, 208 
Iowa 422. 

35efereaoe to plans and spoolflcations 

Provision in contract requiring 
thickness of j>avement to be not less 
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sistent with, the plans and specifications. A contracr ; specifications are not sufficiently definite to enable 
varying^ materially or substantiallj- in this regard is the contractor to proceed with the work, it is the 
in valid,except where by supplemental agreement duty of the municipality' to furnish additional work- 
thc parties provide that the matter varying from ing* plans, although the contract may not expressly 
the specifications resulted from oversight and that so provide.^ 

the true intent was that the specifications should proposed form of contract. WTiere a proposed 
control.9i The requirement for such contormity contract in the plans and specifications, 

has been held to apply, although but one bid was approved bv the council, did not give a complete 
made,« although there is no allegation of fraud,*-* alternative methods of bidding and made 

and although the change is to the advantage of the provision for paj-ment in cash, the contract 

municipality. q£ successful bidder finally adopted was not 

The contract may reserve to the municipality the rendered in\-alid by inclusion of a provision for 
right to make changes in the plans and specifica- payment in cash.^ 
tions,®® and it may properly' provide for minor mod¬ 
ifications of the original plan of improvement,®® c. Estimate 

or for such departures from plans and specifications The price fixed In the contract should not, as a gen- 
as may be necessary to meet unforeseen contin- exceed the estimated cost fixed In accordance 

gencies in the prosecution of a work of considerable 

magnitude.®^ Under some circumstances, it is The price fixed in a municipal contract for an 
not improper for the contract to contain provisions improvement may be less,® but should not be more,^ 

dealing with matters not covered by the plans and than the estimated cost of the improvement as de¬ 
specifications.®® Changes made in the plans and termined by the municipal engineer or other offi- 

specifications after the bids were opened do not cer designated by statute. Sometimes, however, the 

render a contract embodying such changes invalid, fact that the contract price is slightly in excess of 

where the ordinance authorizing the improvement the estimate is held not fatal fi and in a few juris- 

and the specifications adopted in connection there- dictions the statutes, or at least those relating to a 

with expressly reserve the right to the municipal- particular class of municipalities, require a pre- 

ity to make changes in the work provided for, and liminary estimate of the cost of the improvement, 

the municipality accepted the work as having been but do not require the contract price to be limited 

performed in accordance with the contract and thereto.® It is sufficient if the contract price of 

apportioned the cost to abutting owners.®® If the whole improvement does not exceed the esti- 

96. Iowa.—Capital City Brick; etc.. 
Go. V. Des Moines, 182 N.W. 188, 
162 Iowa 364. 

44 C.J. p 346 note 69. 

99. Ky.—Louisville & N. R. Co. v. 
Southern Roads Co., 290 S.W. 820, 
217 Ky. 676. 

1. N.T.—Delafleld v. Westfield, 58 
N.T.S. 277, 41 App.Dlv. 24, affirmed 
62 N.B. 1095, 169 N.Y. 582. 

2m Iowa.—^Poor v. Incorporated 
Town of Duneombe, 2 N.W.2d 294, 
231 Iowa 907. 

8, Idaho.—Clyde v. Moscow, 131 P. 
881, 28 Idaho 592. 

4. Mo.—Pope V. Rich, 298 S.W. 878, 
816 Mo. 1206. 

44 C.J. p 346 note 68. 
iriiit pxloe contract 
Mo.—Pope V. Rich, supra. 

5. Mass.—Webb Granite, etc.. Co. v. 
Worcester, 78 N.R 689, 187 Mass. 
886 . 

6; Iowa.—^Miller v. Glenwood, 176 N, 
W. 873, 188 Iowa 614. 

44 (U. p. 846 note 66. 

842 


than shown in plans was held not in¬ 
valid where the contractor was re¬ 
quired to keep a copy of the plans 
and specifications available at all 
times.—^Rice v. Hn.nraha.n Co., 293 P. 
57, 210 CaL 625. 

80l Iowa.—^lowa Electric Light & 
Power Co. v. Incorporated Town 
of Grand Junction, 250 N.W. 186, 
216 Iowa 1301—Chicago, R. L & 
P. Ry. Co. V. Town of Dysart, 223 
2C.W. 871, 208 Iowa 422. 

La.—^Adams v. Town of Leesville, 26 
So.2d 870, 210 La. 106. 

Ohio.—^Foley v. City of Cincinnati, 14 
Ohio Supp. 78. 

Rea s on for mle 

Where there Is substantial dilCer- 
ence between contract and plans and 
specifications, there is no competi¬ 
tive bidding.—Greaves v. City of Vll- 
llsca, 266 N.W. 805, 221 Iowa 776— 
Iowa Electric Light & Power Co. v. 
Incorporated Town of Grand Junc¬ 
tion. 260 K.W. 186, 216 Iowa 130L 
ISatexials to be used 
Where speciflcatlons for engine to 
be purchased by city for munlcipcd 
light plant provided that engines 
must have been In similar service 
long enough to prove their capability 


of giving satisfactory service in cen¬ 
tral station operation, engine which 
had not been so tested, although test¬ 
ed in manufacturer's plant, was held 
not to comply with specifications, and 
hence contract entered into for its 
purchase was invalid for want of 
competitive bidding.—Greaves v. City 
of Villisca, 266 N.W. 805, 221 Iowa 
776. 

9L Iowa—^Pennington v. Town of 
Sumner, 270 N.W. <629, 222 Iowa 
1005, 109 A.L.R. 355. 

98. La.—Adams v. Town of Lees- 
viUe, 26 So.2d 370, 210 La 106. 

93. La—^Adams v. Town of Lees¬ 
ville, supra 

94, La—^Adams ▼. Town of Lees¬ 
ville, supra 

96. Ohio.—^Dougherty v. Folk, 46 N. 
E.2d 807, 70 Ohio App. 304. 

Pnblio polloy is not violated by 
such a provision^—Dougherty v. Folk, 
supra 

96. Ill.—Chicago Y. McEechney, 91 
I11A.PP. 442. 

97, N.J.—^^7elaon v. Kearny; 182 A. 
299, 4 N.JJdlsc. 167. 

44 C.J. p 846 note 58. 
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mate,^ even j though the price for one item may 
be greater than the estimate for that item.® The 
fact that the engineer making the estimate on which 
the contract is based failed to comply with a stat¬ 
ute requiring him to take and subscribe the oath 
of office was held not to invalidate the contract.® 

d. Advertisement for Bids 

A municipal Improvement contract must substantial¬ 
ly conform to the advertisement for bids. 

The contract for a municipal improvement must 
substantially conform to the terms of the advertise¬ 
ment for bids,10 especially as to the time for com¬ 
pletion of the work ;ii a failure in this respect ren¬ 
ders the contract void,!® but a minor variance not 
prejudicial to the rights of interested parties will 
not necessarily invalidate the contract,i® and it is 
not improper for the contract to include work 
which, although not expressly mentioned in the no¬ 
tice or advertisement for bids, is a common and 
necessary incident in the construction of the im¬ 
provement called for by the notice or advertise- 


menti^ A refusal of the contractor, not con¬ 
senting to a change eliminating part of the work 
called for by the advertisement, to carry out the 
contract has been held to impose no liability on 
him or his surety.!® 

e. Accepted Bid 

Ordinarily a municipal Improvement contract must 
j conform to the accepted bid. 

Ordinarily a municipal contract for an improve¬ 
ment must conform to the bid which has been ac¬ 
cepted.!® However, the contract will not be held 
invalid because it fixes dates for the commence¬ 
ment and completion of the work different from 
the dates fixed in the bid where the execution of 
the contract has been dela 3 -ed b}' an injunction,!^ 
or where the extension of time does not result in 
GiTiy injury to the municipality, taxpayers, or abut¬ 
ting owners.!® Also, a property’ owner cannot just¬ 
ly complain that the contract requires the contrac¬ 
tor to furnish more material and perform more 
work than his bid requires.!® 


7. Ga.—Valdosta v. Harris. 119 S.E. 
625. 156 Ga. 490. 

Mo.—Gratz v. iClrkwood, 166 S.W. 
819, 182 Mo.App. 581. 

a Ga.—Valdosta v. Harris, 119 S.K 
625. 156 Ga. 490. 

Mo.—Gratz v. Kirkwood, 166 S.W. 
319, 182 Mo:App. 681. 

a Okl.—^McKnlffht v. Oklahoma 

City, 25 P.2d 638, 165 Okl. 210. 

la U.S.—Northeastern Const. Co. v. 
City of Winston-Salem, C.C.A.N.C.. 
83 F.2d 67, 104 A.LuR. 1142. 

Ala.—Oozpns Jnzls cited In FTasch 
V. City of Prichard, 140 So. 894, 
897, 224 Ala. 410. 

Iowa.—^Miller v. Incorporated Town 
of Milford. 276 N.W. 826, 224 Iowa 
T53. 114 ALi.R. 1428—^Bnitsche v. 
Incorporated Town of Coon Rapids, 
264 N.W. 696, 220 Iowa 1296. 

La.—Adams v. Town of LeesvUle, 
26 So.2d 870. 210 La. 106. 

Ohio.—^Foley v. City of Cincinnati, 
14 Ohio Supp. 78. 

44 C.J. p 847 note 70. 

Method of payment 

(1) In general. 

Ala.—^Fmsch v. City of Prichard, 140 
So. 894, 224 Ala. 410. 

Ky.—^Little v. Town of Southgate, 
4 S.W.2d 711, 228 Ky. 785. 

(2> Cost-plus plan may be Insert¬ 
ed In municipal contract only If no¬ 
tice thereof Is given bidders.—Chica¬ 
go, H. L & P. Ry. Co. V. Town of 
Dysart, 228 N.W. 871, 208 Iowa 422. 

(8) Where city advertised that 
contractor would be paid in city wa¬ 
ter Issue bonds, contract for cash 
payment was valid, in absence of 
showing that bonds were worth less 


than face value.—Commonwealth 
Public Service Co. of Montana v. City 
of Deer Lodge, 29 P.2d 667, 96 Mont. 
48. 

Single bid 

The rule applies, although hut one 
bid 16 made, even though there is no 
allegation or suggestion of fraud, and 
even though the change In the con¬ 
tract is to the advantage of the mu¬ 
nicipal corporation.—^Adams v. Town 
of Leesville, 26 Sa2d 870, 210 La. 
106. 

IL Mo.—^Koch V. Inter^Rlver Drain. 

Dlst., App., 257 S.W. 176. 

44 CtJ. p 347 note 71. 

Extension of tlzne for completioiL 

(1) Contract providing for exten¬ 
sion of term for completion of work 
during pendency of litigation as to 
validity of the contract and for oth¬ 
er unavoidable delays. In accordance 
with plans and proposed form of con¬ 
tract on file with clerk, was held re¬ 
sponsive to a call for bids which di¬ 
rectly referred to such plans and 
form of contract and provided that 
the latter would be considered In con¬ 
nection with bids, although the 
called-for bids provided for an ex¬ 
tension of time for completion only 
In the case of unavoidable delay.— 
Miller V. Incorporated Town of Mil¬ 
ford. 276 N.W. 826, 224 Iowa 763, 114 
A.L.R. 1423. 

(2) The contrary was held where 
the proposed form of contract con¬ 
taining such a provision for extension 
did not appear to be a part of the 
call for bids or the plans and sped- 
fleations.—^Brutsdie v. Incorporated 
Town of Coon Rapids, 264 N.W. 696, 
220 Iowa 1295. 


(3) Contract authorizing extension 
of time to contractor under certain 
conditions, although publication of 
notice for bids contained no such 
provision, was held not void where 
there was no showing of any secret 
understanding between the contractor 
and municipality or of any loss to 
any interested person caused by the 
extension.—City Trust Co. v. Cun¬ 
ningham, 20 S.W.2d 930, 223 Mo.App. 
896. 

12. Ala.—^Frasch v. City of Prich¬ 
ard, 140 So. 394, 224 Ala. 410. 

Iowa.—Chicago. R. I. & P. Ry Co. v- 
Town of Dysart, 223 N.W. 371, 208 
Iowa 422. 

13. U.S.—^Mankato v. Barber Asphalt 
Pav. Co.. Minn., 142 F. 829. 73 C.CL 
A. 439. 

44 aJ. p 347 note 72. 

14. Iowa —Comstock v. Bagle Grove, 
111 N.W. 51, 133 Iowa 689. 

44 C.J. p 347 note 73. 

I6h VJQ ,—^Northeastern Const. Co. v. 
City of Winston-Salem, CC.AJT.C., 
88 F.2d 57, 104 A.L.R. 1142. 

16. Iowa.—^Atkinson v. Webster City, 
158 N.W. 473. 177 Iowa 659. 

Mich.—Andrews v. Detroit. 206 N.W. 
614, 233 Mich. 79. 

17. Mo.—Mound City v. Shields, 278 
S.W. 798, 220 Mo.App. 798. 

18L W.Va.—^Holswade v. Huntings 
ton. 122 S.H 449, 96 W.Va. 124. 

44 C.J. P 847 note 77. 

19. Ind.—^Martlndala v. Rochester, 
86 N.H. 821,171 Ind. 250. 
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Provisions as to Particular Mat- , 
ters 

a. Authority of oflScer or third person 

b. Duties and liabilities of contractor 

c. Price and payment thereof 

Authority of Officer or Third Person 

The contract for a municipal improvement may not 1 
divest the municipality of legislative or other nondele¬ 
gable powers. 

A municipality may not by contract divest itself 
of legislative power-® or other nondelegable pow¬ 
er nor may it by contract delegate discretion¬ 
ary power to a ministerial officer .22 On the other 
hand, it is proper to provide that the work shall 
be done under the supervision of a particular offi¬ 
cer,23 or that a designated officer or a named third 
person shall determine the quantity and quality of 
work done and materials furnished,24 and that his 
determination shall be final.^S A provision in the 
contract for the arbitration of any controversy 
thereunder has been upheld.26 

b. Duties and Liabilities of Contractor 

(1) In general 

(2) Maintenance or repair of street aft¬ 

er completion 


(1) In General « 

Reasonable provisions prescribing the duties and ob¬ 
ligations of the contractor may be incorporated In an im¬ 
provement contract provided they do not violate any law 
or public policy. 

Reasonable provisions prescribing the duties, ob¬ 
ligations, and liabilities of the contractor, or im¬ 
posing conditions or restrictions on him, may be 
incorporated in a municipal contract for an im- 
provement,27 provided they do not violate any 
law28 or rule of public policy,2® do not deter pro¬ 
spective bidders from bidding for the contract,3® 
and do not increase or naturally tend to increase 
the cost of the work,3i and thereby add to the bur¬ 
den of the property owners and taxpayers.®^ The 
contract may®® and should®^ require the contrac¬ 
tor to do what is necessary to complete the im¬ 
provement; but in determining its sufficiency in 
this respect rhe purpose of the contract, as shown 
by the instrument itself, and the statute under which 
it is made, may be considered;®® the contract may 
refer to the ordinance for a description of the im¬ 
provement;®® and, owing to the impossibility of 
doing so, a contract for street repair work need not 
state exactly and accurately all the work which 


aa IT.S.—Arkansas'Miasouii Power 
Co. V. City of Kennett, C.O.A.M 0 ., 
78 F.2d 911. 

Mich.—Gale v. Kalamazoo, 28 Mich. 
344. 9 AxeuR. 80. 

Mo.—Aguamsi Land Oo. v. City of 
Cape Girardeau, 142 S.W.2d 832, 
346 Mo. S24. 

flXi Tex.—Montgomery v. City of Al¬ 
amo Heights. Clv.App., 8 S.W.2d 
258. 

Authozldiisr expendltnraa liy ooor 
tractor as fiscal ageat, subject to ap¬ 
proval of the city engineer for 
amounts exceeding specified sum. was 
held not a delegation of nondelegable 
governmental functions.—Montgom¬ 
ery V. City of Alamo Heights, supra. 
Joist contract of state aad municipal¬ 
ity 

Contract entered by city jointly 
with state for construction of bridge 
approaches was held not void as del¬ 
egating city's authority to third per¬ 
son.—^Holton V. City of Seattle. 12 
P.2d 764. res Wash. 478. 

S8. CaL—Chase v. Sheerer, 68 P. 

768,136 Cal. 248. 

44 CJ. p 847 note 80. 

SSL K.T.--43ch6nectady v. Union Gd-1 
lege, 21 N.Y.S. 147, 66 Hun 179. re- { 
versed on other grounds 39 H.EL 67, 
144 N.T. 241, 26 L«.1LA. 814. 

94 . Cal.—^Rlce v. Hmrahan Co., 298 
P. 57, 210 CaL 625. 

44 p 347 note 82. 


I OeztUloatlon for payment 

Contract for construction of mu¬ 
nicipal electric plant was held not 
void On ground that monthly pay- 
menca aa work progressed, were to be 
based exclusively on certification 
from contractor's engineers, where 
parties intended that contractor 
should retain control of operation of 
its machinery until It was accepted 
and that such control should continue 
during testing. It remaining for city 
authorities to determine whether ma¬ 
chinery and equipment successfully 
met tests.—Kentucky Utilities Co. v. 
City of Paris, 76 S.W.2d 1082, 256 Ky. 
236. 

fiDoplemeats sad matazisZa naed 
In specifications of street improve¬ 
ment contract, details regarding Im¬ 
plements used and material to cover 
pavement were held properly left to 
engineer's judgment.—Rice v. Hanrar 
ban Co., 293 P. 57. 210 Cal. 625. 

95. Cal.—City St. Impr. Co. v. 
Marysville, 101 P. 308, 155 CaL 419, 
23 L.R.A..N.K, 817. 

44 CJ. P 847 note 8S. 

98.. N.T.—Campbell ▼, dty of Hew 
York, 155 N.K. 628, 244 N.Y. 817, 
50 A.L 1 .R. 1473—^Morse v. Delaney, 
155 628, 244 H.Y. 817, 50 A.L. 

R. 1473. 

97- CaL—^Rlce ▼. Hanrahan Cb., 293 
P. 57, 210 CaJ. 625. 

44 C.J. p 847 note 86. 

Teat of Tnateriala naed 

CaL—^Rlce v. Hanrahan Co., supra. 
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acattezi nalxLtentloxLaUy omitted 
CaL—^Rice v. Hanrahan Co., supra. 
Aooq?tance of eatliaata as release 
Provision of contract making con¬ 
tractor's acceptance of amount stated 
In engineer's final estimate a release 
of all cledms by contractor against 
town, with which contract was made, 
was held valid.—Petrossi Bros. Con¬ 
tracting Corporation v. Town of 
Greece, 29 ]Sr.Y.S.2d 806. 

98. Okl.—Norris ▼. Lawton, 148 P. 
123, 47 Okl. 213. 

29. OkL—Norris v. Lawton, supra. 

8 a CkL—Stansbury v. Poindexter, 
99 P. 182, 154 CaL 709, 129 Am.S.R. 
190. 

Idaho.—^Pease v. Payette, 147 P. 290. 
26 Idaho 798. 

3L Wash.—James v. SeattlSi 95 P- 
273, 49 Wash. 347. 

44 C.J. p 348 note 90. 

32. Ala.—Inge v. Mobile Public 
Works, 33 So. 378, 135 Ala. 187, 93 
Axn.S.R. 20. 

44 C.J. P 348 note 91. 

3a Idaha—^Pease v. Fayette, 147 P. 

290, 26 Idaho 798. 

44 C.J. p 348 note 92. 

3A N.J.—Nelson v. E[8amy, 132 A 
299, 4N.J.M18C. 167. 

35. N.J.—Nelson v. B^earny, supra. 
44 C.J. p 348 note 94. 

sa Mo.—Wllllsms V. Ettenson, l70 
S.W. 870, 178 MO.APP. 178. 
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may be requirecL^T Reservation of power to add 
to or diminish the work called for by the specifica¬ 
tions will not in itself invalidate the contract,-5 
but, as discussed supra § 1149, it is sometimes held 
to violate statutes relating to competitive bidding. 
Granting to the contractor a reasonable discretion 
to vary from the specifications as the need in par¬ 
ticular respects arises has also been upheld as no: 
invalidating the contract.39 

The courts have upheld contract provisions re¬ 
quiring the contractor to take certain material from 
the city,^o have adequate facilities for performing 
the work,move waste material to places outside 
the street, and spread such material in a workman¬ 
like manner,42 and conform the grade to that of 
adjoining streets should the latter be changed dur¬ 
ing the progress of the work.4S The contract is not 
invalidated by inhibitions therein against the con¬ 
tractor removing stakes and monuments without the 
consent of the city engineer.44 Under some stat¬ 
utes or charters a contract for the making of an 
improvement must contain a covenant requiring 
the contractor to pay laborers, subcontractors, and 
materialmen performing work or furnishing mate¬ 
rials on the improvement.45 

Labor, hours of work, and wages. While the 
courts have condemned a contract provision requir¬ 
ing the contractor to employ union labor exclusive¬ 


ly,46 they have upheld provisions requiring the 
contractor to emplo}- only citizens or residents of 
the city,47 and to discharge emploj-ees who fail to 
perform their work in accordance with the specifi- 
cations.4S Where a statute requires that prefer¬ 
ence be given to United States citizens and declar¬ 
ants. a provision in the contract requiring pref¬ 
erence to be given to local heads of families was 
held invalid as against public policy as declared by 
the statute.49 Except where such restrictions are 
considered as violating the requirement that con¬ 
tracts be let to the lowest bidders, contract provi¬ 
sions have been upheld which require the contrac¬ 
tor to restrict the hours of labor to a reasonable 
maximum,50 such as eight hours,®! and to pay a 
prescribed minimum wage.®2 Such provisions have 
been held not violative of a prohibition against spe¬ 
cial legislation, the insertion thereof in the con¬ 
tract being an administrative act,®® and statutes and 
charters sometimes require improvement contracts 
so to provide.®4 However, restrictive provisions 
as to labor and wages which substantially increased 
the cost of the improvement without enhancing its 
value were held invalid as beyond the power of 
the municipality where they were inserted solely for 
the purpose of relieving unemplo 3 ment in the mu- 
nicipality.55 

Workmen’s compensation insurance. It has been 
held that the contract may properly include a pro- 


37- N.J.—^Devlin v. Jersey City, 100 
A. 208, 90 N.J.Law 318. 

N.T.—Grace v. Scott, 211 N.T.S. 68, 
125 Misc. 660, affirmed 211 N.Y.S. 
75, 214 APP.D1V. 792. 

38. Fa.—In re Wabash Ave., 26 Fa. 
Super. 305. 

44 C.J. p 348 note 97. 

39. Cal.—^Rlce v. Hanrahan Co., 293 
F. 57, 210 CaL 625. 

Mixtors to mi voids 

Cal.—^Rlce v. Banrahan Co., supra. 

40. N.Y.—In re Merrlam, 84 N.Y. 596 
—Bergr V. New York, 1 N.Y.et. 418- 

41. N.Y.—Meyers v. Fennsylvanla 
Steel Co., 79 N.Y.S. 199, 77 App. 
Dlv. 307—Knowles v. New York, 75 
N.Y.S. 189, 37 Misc. 195. 

43. Cal.—^Btint v. Mannlnsr, 140 F. 
89, 24 CaLApp. 44. 

43. N.Y.—^In re Blodgett, 27 Hun 12, 
reversed on other grounds 89 N.Y. 
892. 

44. Cal.—Stanwood v. Carson, 147 F. 
562, 169 Cal. 640. 

44 C.J. p 348 note 4. 

45. Mo.—Kansas City, to Use of Del- 
argy v. Wells Bros. Const. Co., 
App., 54 S.W.'2d 449. 


Ordlnaaoe granting permission to 
grade street was held not “contract 
for making public improvement," 
within charter provision requiring 
such contracts to contain covenant 
for contractor’s payment of laborers, 
subcontraciors, and materialmen.— 
Kansas City, to Use of Delargy, v. 
Wells Bros. Const Co., supra. 

46. Ala.—^Inge v. Mobile Board of 
Public Works, 33 So. 678, 135 Ala. 
187, 93 Am.S.R. 20. 

44 C.J. p 848 note 5. 

47. Kan.—^American Bonding Co. v. 
Dickey, 88 F. 66, 74 Kan. 791. 

44 C.J. p 348 note 6. 

Fubllo policy not violated 
Ohio.—^Dougherty v. Folk, 46 N.E.2d 
807, 70 Ohio App. 304. 

43. Cal.—Hunt v. Manning, 140 P. 
39, 24 CaLApp. 44. 

49, Utah.—Bohn v. Salt Lake City, 8 
P.2d 591, 79 Utah 121, 81 A.L.R. 
215. 

50u Mo.—Aikansaa-Missouri Power 
Corporation v. City of Kennett, 166 
S.W.2d 918, 848 Mo. 1108. 

51. m.— De Wolf V. People, 66 N.SL 
868, 202 IlL 73. 

44 CJr. p 348 note 8. 

62. Mo.—Arkansas-Mlssourl Power 
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I Corporation v. City of Kennett, 156 
S.W.2d 918, 348 Mo. 1108. 

Ohio.—Dougherty v. Folk, 46 N.EL3d 
307, 70 Ohio App. 304—^Priest v. 
City of Wapakoneta, App., 82 N.E. 
2d 869, appeal dismissed 9 N.E.2d 
292, 132 Ohio St. 527. 

Wash.—Stover v. Winston Bros. Co., 
55 P.2d 821, 185 Wash. 416, appeal 
dismissed Winston Bros. Co. v. 
Stover, 67 S.Ct. 44. 299 U.& 508, 
81 L.Ed. 576. 

44 C.J. p 348 note 9. 

Wozfe outside mnnielpallty 

City was held to have right to In¬ 
sert in contract for construction of 
dam outside city limits provision fix¬ 
ing wage scale.—Stover r. Winston 
Bros. Co.. 55 P.2d 821, 185 Wash. 416. 
appeal dismissed Winston Bros. Co. v. 
Stover. 57 S.Ct. 44, 299 U.S. 608, 81 
L.Ed. 376. 

53. Mo.—^Artaansas-Mlssouri Power 
Corporation v. City of Kennett, 156 
S.W.2d 918, 348 Mo. 1108. 

54. Cal.—Hague v. Cleary, 48 P.2d 
5. 

SEatazials goliig into project 
Cal.—^Hague v. Cleary, supra. 

55. Utah.—^Bohn v. Salt Lake City, 
8 P.2d 591, 79 Utah 121, 81 A.L.R. 
215. 
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vision that the contractor carry workmen’s compen¬ 
sation insurance.56 

Losses and damages. It has been held proper to 
provide in the contract that the contractor shall 
bear all losses arising from unforeseen difhculties 
which may be encountered in the prosecution of 
the work.fi7 In some jurisdictions a contract pro¬ 
vision requiring the contractor to meet all loss or 
damage arising out of the nature of the work has 
been upheld,58 but in other jurisdictions such a pro¬ 
vision is condemned when so worded as to include 
damage arising out of the work subsequent to com¬ 
pletion thereof,58 although not when so worded 
and construed as to be limited to loss or damage 
arising out of the work during the progress there- 
of.88 Agreements between the municipality and 
the contractor whereby the latter undertakes to 
pay for all damages or injuries to propert}’ aris¬ 
ing out of the work have been upheld as not ultra 
vires®^ or against public policy.®® On the other 
hand, a provision that a contractor shall assume 
liability for all damages to property along or near 
the line of work has been held invalid,®® while in 
other cases a provision that the contractor shall be 
responsible for damages to specified classes of 
property has been upheld.®* Also upheld as valid 
is a provision that the contractor shall be responsi¬ 
ble for any and all damages and claims arising from 
blasting or accidental explosions involved in the 
work.85 

A provision in a contract that the contractor shall 
take ordinary precautions to protect the public 
from injury is not invalid,®® since it is no more 
than a provision against negligence,®7 and does not 


increase the obligation of the contractor beyond 
that already imposed on him by law.®8 On the 
other hand, a provision imposing on the contractor 
a higher duty toward the public than is imposed 
on him and on the municipality by statute is in¬ 
valid.®® 

Rights of municipality on default of contractor. 
A contract provision conferring on the municipal¬ 
ity the right to take possession of machinery or 
materials on a breach of contract by the contractor 
is valid J® 

(2) Maintenance or Repair of Street after 
' Completion 

A provision of the improvement contract obligating 
the contractor to keep the street improvement In repair 
Is upheld where it can be construed as a mere guaranty 
of the quality of the work. 

Since man}*- municipalities are without power to 
assess on adjoining property the cost of repairing 
a street, as distinguished from the original improve¬ 
ment thereof, as discussed infra § 1315, a stipula¬ 
tion in a street improvement contract that the con¬ 
tractor shall maintain or keep the street in repair 
for a specified period of time is sometimes held 
invalid,^! at least as far as the assessment,7® or 
that part of it which is due to the stipulation,^® 
is concerned. Such a stipulation, however, may be 
sustained, when it can be construed as a mere guar¬ 
anty of the quality of the work,^* as distinguished 
from an obligation to make general repairs, 75 espe¬ 
cially where the municipality undertook to pay 
for the cost of repairs and maintenance rendered 
necessary from accidental or other causes not 
attributable to defective work or material.^® Where 


Se, Ala.—^Van Antwerp v. Board of 
Gom'rs of City of Mobile, 116 So. 
239, 217 Ala. 201. 

Maadatory atatutory provtaloiL 
Pa.—^Lehlgrh Coal & Navigation Ca 
V. Summit Hill School Dlat., 137 A. 
140, 289 Pa. 75. 

57. Cal.—^Woodworth v. Sebastopol, 
236 P. 981. 72 Cal.App. 187. 

44 CJ. p 348 note 11. 

65. Iowa.—^Dlver v. Keokuk Sav. 
Bank. 102 N.W. 642, 126 Iowa 691. 

69. Cal.—^Blochman v. Spreckels, 67 
P. 1061, 135 CaL 662, 67 L.R.A. 218. 
44 aJ. p 348 note 18. 

6Ck Cal.—^McQulddy v. Worswlck St. 

Pav. Co.. 11*6 P. 67, 160 CaL 9. 

44 aj. p 848 note 14. 

61. Ind.—^Freigy v. Gargaro Co.. 60 
N.E.2d 288, 223 Ind. 342. 

60. Ind.—SVelgy v, Gargaro Co., su- 
pra. 

68. Ala^Ingo v. Mobile Board of 


Public Works. 83 So. 678, 185 Ala. 
187, 93 Am.S.R. 20. 

44 C.J. p 348 note 15. 


App.Dlv. 472, affirmed 125 N.EL 89, 
227 N.T. 311. 

44 C.J. p 849 note 88. 


66. Cal.—Lantz v. Flshbum, 120 P. 

1068. 17 CaLApp. 588. 

44 C.J. p 848 note 16. 

65. N.T.—Coley v. Cohen. 45 N.B.2d 
918, 289 N.Y. 866. motion denied 
49 N.£L2d 1007, 290 N.T. 739. 

66. Ala.—Albany v. Spraglns, 98 So. 
803, 208 Ala. 122. 

44 C.J. p 348 note 17. 

67. Ala.—Albany v. Spraglns, supra. 

68L Ala.—Albany v. Spraglns, supra. 
44 C.J. p 349 note 19. 

6& Ohio.—Wymer-Harris Construc¬ 
tion Co. V. Glass, 171 NJS. 867. 122 
Ohio St 898, 69 A.L.R. 617. 

7a N.Ty—Wilds V. New York Board 
of Education. 174 N.YB. 875, 186 
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71. N.Y.—^Bradshaw v. Jamestown, 
109 N.Y.S. 618. 126 App.Div. 86. 

44 C.J. p 349 note 22. 

Bond to secure maintenance or re¬ 
pair see infra S 1178. 

72. CaL—Alameda Macadamizing Co. 
V. Pnngle, 62 P. 394. 130 Cal. 226, 80 
Am.S.B. 124, 62 L..R.A. 264. 

44 C.J. p 349 note 28. 

73. Ky.—^Tehler v. Gosnell, 35 S.W. 
1126, 99 Ey. 880. 18 Ky.L.. 288. 

44 CJ. p 349 note 24. 

74. Tex.—^Booth v. UValde Bock As¬ 
phalt Co.. CIvAlPP.. 296 B.W. 846, 
error refused. 

44 C.J. P 849 note 25. 

76. Ala.—^Albany v. Spraglns, 98 So. 
808, 208 Ala. 122. 

7a Tex.—^Booth v. Uvalde Rock As¬ 
phalt Co.. CivAi>p., 296 8.W. 846, 
error erfused. 
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the municipality is expressly empowered to assess 
the cost of repairs on abutting owners, a stipula¬ 
tion for repairs in a contract for improvement is 
usually sustained but it is sometimes held that 
the repairs contemplated by such a grant of power 
are those whose present necessity exists,^® and that 
the council cannot thus provide for future repairs.^® 
A provision in a contract for the improvement of 
a street that the contractor shall keep the improve¬ 
ment in repair for a reasonable length of time does 
not constitute an abdication or surrender by the 
municipality of its control of the street^O A board 
may not incorporate a provision for repairs in a 
contract where it is not required by the resolution 
of intention-®! 

c. Price and Payment Thereof 

A municipal Improvement contract may contain ap¬ 
propriate provision! for payment. 

While, as discussed infra § 1866, a municipal 
corporation cannot contract a debt without a prior 
appropriation therefor, it may contract to pay for 
an improvement from a special fund or a segrega¬ 
tion of income which never becomes a part of the 
general funds of the municipality.®® The munici¬ 
pality may provide for pajmaent wholly out of the 
proceeds of a bond issue,®® and under some statutes 
the municipality may contract to pay for the im¬ 
provement by a delivery of revenue bonds at par 
plus accrued interest to the date of delivery.®* 
Contract provisions which have been upheld include 
those whereby the city agrees to pa}" in city or¬ 
ders, at par, that part of the cost of the improve¬ 
ment which is chargeable against the cit}',®® or 
guarantees payment of certificates to be accepted 
hy the contractor in payment of the work;®® also. 


a provision for payment by the municipality of 
not more than the difference between the total 
construction cost and the anticipated state aid in 
form of state certificates, but authorizing the trans¬ 
fer of such certificates or the payment of the cash 
equivalent thereof to the contractor.®^ 

The municipality may stipulate that it will not 
be liable for pajment until the proper funds are 
in the treasury,®® or until all claims against the 
contractor for material or labor have been paid 
or settled,®® or that on failure of the contractor to 
pay such claims the municipality may pay them 
out of money due to the contractorthat claims 
for extra compensation shall not be enforceable 
against it unless they are presented before final 
settlement and payment of the contract price;®! 
that, in constructing sidewalks, the contractor shall 
receive a uniform price per yard irrespective of lo¬ 
cality;®® or that the contractor shall, for each day 
intervening bet\i"een the time of actual completion 
and the time fixed therefor, receive or pay a cer¬ 
tain sum accordingly as the time of actual comple¬ 
tion is before or after the time fixed.®® 

A contract is not unreasonable because a large 
portion of the city's revenue will be devoted to its 
payment.®* A temporary injunction restraining a 
municipality from entering into any contract where¬ 
by any pecuniary liability will be incurred by, or 
in behalf of, such municipality does not render in¬ 
valid a contract for an improvement which ex¬ 
pressly provides that it shall be paid for out of 
money lawfully raised by special assessment.®® 

Cost-plus basis of payment. It has been held to 
be within the discretion of the city authorities to 
provide for payment on a cost-plus basis;®® and 


77. Kan.—^Rohr v. Grancer, 165 P- 
823. 101 Kan. 222. 

44 C.J. p 849 note 28. 

78- Or.—^Portland v. Bituminous 
Pav. Go.. 52 P. 28, 33 Or. 307, 72 
Am.S.R. 713. 44 L..R.A. 527. 

78. Or.—^Portland v. Bituminous 
Pav. Go., supra. 

80. Iowa.—^Humboldt County v. Da¬ 
kota City. 196 N.W. 53. 197 Iowa 
457. 

81. WaslL—^BffcAIlister v. Tacoma. 87 
P. 447. 658. 9 Wash. 272. 

8 a. Ill.—^Branlsar v. Village of Rlv- 
erdaie, 72 N.SL2d 201, 396 lU. 634. 

83. Tex.—^Montffomery v. City of Al¬ 
amo Heights. Glv.App.. 8 S.W.2d 
258, error dismissed. 

84. Iowa.—Weiss v. Incorporated 
Town of Woodbine. 296 H.W. 873. 
229 Iowa 978. 

8 & Ind.—Allen Ctounty v. Slivers, 22 
Xnd. 491. 


86 . Iowa.—Ottumwa Brick, etc.. Co. 
V. Alnley, 80 N.W. 610. 109 Iowa 
386. 

Constmo UL on of provisioiL 
In contract for paving, agreement 
by city to enforce collection of pav¬ 
ing certificates was construed as 
guaranty of payment, and not merely 
obligation to use best efforts to col¬ 
lect same.—Dozier v. City of Gates- 
vllle, Tex-CivJLpp.. 61 S.W.2d 1091. 

87. Ark.—^Philpot Const. Co. v. Dan- 
aher, 23 S.W.2d 632, 180 Ark. 926. 

BBm N.T.—Kronsbeln v. Rochester. 

78 N.Y.S. 818, 76 App.Dlv. 494. 

44 G.J. P 349 note 37. 

89. Colo.—Denver v. Hindry. 90 P. 
1028, 40 Colo. 42, 46. 11 L..R.A.N.Sw, 
1028. 

34 C.J. p 350 note 88. 

9a Okl.—Donaldson v. Benight, 282 
P. 116,105 Okl. 108. 

Utah.—Salt I«ake City v. O'Connor, 
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249 P. 810. 68 Utah 233. 49 AI^R. 
941. 

91. Iowa.—Capital City Brick, etc.. 
Co. V. Des Moines. 113 H.W. 835, 186 
Iowa 243. 

92i Tex.—Galveston v. Heard, 54 
Tex. 420. 

93. Ky.—^Henry Blckel Co. v. Louis¬ 
ville Sewerage Com'rs. 268 S.W. 
1096, 207 Ky. 284. 

44 CJ*. p 350 note 41. 

94. Wls.—Oconto City Water Sup¬ 
ply Co. V. Oconto, 80 N-W. 1113, 105 
Wia 76. 

9& IT.S.—Mankato v. Barber As¬ 
phalt Pav. Co., Minn.. 142 F. 829, 
73 CCA. 439. 

9a Ala.—-Van Antwerp t. Board of 
Com'rs of City of Mobile. 116 Sa 
289, 217 Ala. 201. 

Tex.—^Montgomery v. City of Alamo 
Heights. Clv.App.. 8 S.W.2d 258, 
error dismissed. 
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such a provision, not illegal in itself or infected with 
fraud, does not render the improvement contract 
invalids^ 

Payment of premium on contractor's bond. A 
contractor cannot recover on an unauthorized agree¬ 
ment by an agent of the municipality in charge of 
the work to pay the premium on the contractor’s 
bond,®8 particularly where such agreement violates 
a by-law of the municipality.®^ 

Progress payments. The contract may provide 
for periodic pajTuents as the work of the improve¬ 
ment progresses, to be determined in the manner 
fixed.i 

§ 1163. Execution and Filing 

Municipal Improvement contracts should be executed 
In the manner prescribed by statute. 

Under statutes or charters requiring a formal 
written contract for a municipal improvement, the 
municipality is not bound until such a contract is 
executed,® and any legislative requirement as to 
the mode of execution must be complied with.^ 
Common requirements are that the contract shall 
be made in the name of the municipality,^ be signed 
by the mayor® and clerk,^ and bear the counter 
signature, certificate, or indorsement of the auditor, 
comptroller, or other like officer.^ Sometimes, how¬ 
ever, there is no statutory or charter provision re¬ 
quiring the signing of the contract by anyone on 
behalf of the municipality.® Also a signature by 


officers other than the mayor may be authorized 
or directed, at least as to contracts for a certain 
class of improvements.® A contract under seal 
may be made^® in the absence of a showing that 
such a contract is not to the advantage of the mu¬ 
nicipal it y.^i In determining the sufficiency of the 
execution of an improvement contract liberal rules 
prevail,!® and contracts have been held valid de¬ 
spite various alleged defects in their execution,!® 
such as a defective signature.!^ However, the 
signature of individual members of the council is 
not sufficient.!® 

Filing. Some statutes require the filing of a mu¬ 
nicipal improvement contract with the city clerk, 
but the failure of the clerk to discharge his min¬ 
isterial duty in this respect is only an error or irreg¬ 
ularity which may be made the basis of an objec¬ 
tion before the city council,!® and does not render 
the contract void after it has been fully performed.!^ 

§ 1164. Effect of Defects in Preliminary Pro¬ 
ceedings 

It has been held that the contractor cannot recover on 
a municipal Improvement contract which Is void for Ir¬ 
regularities In the preliminary proceedings. 

Under a contract which is invalid for defects in 
the preliminary proceedings on which the contract 
is based as discussed supra § 1145, the contractor 
has been held to acquire no rights!® and may not 
recover either on the contract!® or on quantum mer- 


87- Ala.—Van .Antwerp v. Board of 
Gom'rs of City of Mobile, 116 So. 
239, 217 Ala, 201. 

Tex.—^Montsomery v. City of Alamo 
Heights, Clv.App., 8 S.W.3d 258, 
error dismissed. 

98. Mass.—^Inhabitants of Town of 
Brookline v. Crane Const. Co., 189 
K.R 795, 285 Mass. 558. 

99. Mass.—^Inhabitants of Town of 
Brookline v. Crane Const. Co., su¬ 
pra. 

1. U.S.—^Rae v. City of Heading, D. 
C.Pa., 24 F.Supp. 566, affirmed, C. 
C.A., City of Heading v. Rae, 106 
F.2d 468, certiorari denied 60 S.Ct. 
145. 808 U.S. 607, 84 L.Ed. 508. 

8. Pa.—Morganstem Electric Co. v. 
Borough of Coraopolls, 191 A. 608. 
826 Pa. 154. 

44 C-J. P 860 note 46. 

8L Aria—Amish v. dty of Phoenix. 

282 P. 42, 86 Aria 21. 

Mo.—Arkansas-Mlsaourt Power Cor¬ 
poration V. City of Eennett, 156 S. 

W.2d 918. 848 Mo. 1108—Aquamsl 
Iiand Co. v. City of Gape Girardeau, 
142 S.W.2d 882, 846 Mo. 524. 

44 aJ. p 860 note 47. 

^ Idaho.—Clyde t. Moscow, 181 P. 
881, 28 Idaho 592. 


X.T.—Reilly v. Albany, 19 N.B. 608, 
112 N.T. 30. 

5. Gal.—Williams v. Stockton, 235 
P. 986, 195 Cal. 748. 

44 OJ. p 350 note 49. 

FzovlBion held Inaptflloable to con¬ 
tracts of the water board.—^Demos 
Bros. General Contractors v. City of 
Springfield, 76 N.E.2d 166, 322 Masa 
17L 

6. Wis.—^Hoeppner-Bartlett CO. v. 
Rhinelander, 126 H.W. 464, 142 Wis. 
229. 

7- Pa.—Union Paving Co. v. City of 
Philadelphia, 190 A. 210, 125 Pa. 
Super. 421. 

44 CJ. p 850 note 61. 

OertiflcatloxL as to appropxiatioa 
Pa.—Edwin E. Hollenback, Inc., v. 
Hadley, 167 A. 674, 812 Pa. 176— 
Morgan v. City of Johnstown, 160 
A. 696, 306 Pa. 456—Union Paving 
Co. V. City of Philadelphia, 190 A. 
210, 125 Pa.Super. 421. 

8. W.Va.—^Harrold v. Huntington, 
82 S.E. 476, 74 W.Va. 538. 

9 , Idaho.—^Broad v. Moscow, 99 P. 
101. 16 Idaho 606. 

Mass.—^McGovern v. Boston. 118 H.E. 
667, 229 Mass. 394. 


Contract signed by board 
Mass.—^Demos Bros. General Contrac¬ 
tors V. City of Springfield, 76 N.E. 
2d 166, 322 Mass. 171. 
la NT.T.—^Peterson v. Hew York, 87 
N-B. 772, 194 H.Y. 487. 

Municipal contracts generally see su¬ 
pra 5 1007. 

11 . N.T.—Peterson v. Hew Yor]^ su¬ 
pra. 

12 . Minn.—State v. Ramsey County 
Dist. CL, 19 H.W. 732, 82 Minn. 181. 

44 aJ. p 850 note 57. 

13. Mich.—Euennan v. U. S. Fideli¬ 
ty, etc., Co., 128 H.W. 799, 159 Mich. 
122 . 

44 C.J. P 350 note 58- 

14. Ky.—^Baker v. Kelly, 10 S.W.2d 
467, 226 Ky. 1. 

15. Ala.—HaU t. OockreU, 28 Ala. 
607. 

16L Iowa.—Collins v. Keokuk, 124 H. 
W. 601,147 Iowa 238. 

17. Iowa.—Collins v. Keokuk, supra. 

18. H.Y.—^Baird v. Hew York, 83 H. 

Y. 264. 

19. H.Y.—Ward v. Kropf, 101 H.E. 
469, 207 H.Y. 467. 

Recovery on Invalid contract general¬ 
ly see infra i 1166. 
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uit,-® for work performed under the contract 
§ 1165. Fraud or Misunderstanding 

The contractor may recover damages where he has 
been induced to enter into the contract by material mis¬ 
representations made with intent to deceive. 

Where the contractor has been induced b\’ misrep¬ 
resentations to enter into the contract, he may 
recover damages,2i provided the representations 
were substantial or material^ and were made with 
the intent to deceive-^® Instead of rescinding, he 
may continue to perform the contract and seek 
redress in an action to recover damages for the 
fraud.** 

It is not necessarily a fraud on a municipality 
to obtain public work in the name of another,*® 
or by employment of a lobbyist*® The contract is 
not invalidated by the fact that the municipality 
intended to refuse to carry out a previous contract 
for the same purpose, which was still in force.*^ 


One asserting fraud on the part of the contractor in 
obtaining his contract has the burden of proving 
such fraud.*® 

§ 1166. Effect of Invalidity 

a. In general 

b. Who may assert invalidity; estoppel 
a. In General 

There can be no recovery on a municipal Improvement 
contract which is void because it was beyond the pow¬ 
er of the municipality to enter Into such contract. 

As a general rule, a municipal corporation is not 
liable for work done or materials furnished under 
a void improvement contract with it;** the munici¬ 
pality is not liable or chargeable on the contract 
itself,*® or on an implied contract,*^ and, according 
to a number of decisions, no recovery can be had 
against it on a quantum meruit,®* or on the theory 
of unjust enrichment,®® at least where the con- 


2a N.T.—Co wen v. West Troy, 43 
Barb. 48. 

21. U.B.—Lima v. E^o^ley, CC.A. 
Ohio, 7 F.2d 40. 

44 C J. p 851 note 65. 

Fraud in awarding contract see su¬ 
pra 5 1157. 

Fraudulent estimate or certificate of 
completion see Inftra §S 1186, 1192. 
Rescission or cancellation of contract 
on ground of fraud or mistake see 
infra § 1184. 

SoouueiLtazy evidence of fraud ooa^ 
strnod 

Where only evidence of alleged 
fraud in contmctlng for extension of 
village waterworks system was that 
of written documents and there were 
several logical constructions of word¬ 
ing of such documents, reviewing 
court could not accept a construc¬ 
tion indicating fraud as against other 
constructions in absence of any other 
proof concerning persons who were 
allegedly defrauded.—^Branlgar v. 
Village of Rlverdale, 72 N.K2d 201. 
396 lU. 684. 

22. Conn .—New London Water 
Com'rs V. Robbins, 74 A. 938. 82 
Conn. 623. 

44 C.J. p 861 note 66. 

23. Or.—^Palmberg v. Astoria, 228 P. 
107, 229 P. 380, 112 Or. 858. 

44 C.J. p 851 note 67. 

24. Conn.—New London Water 
Com'rs V. Robbins. 74 A. 938, 82 
Conn. 623. 

Or.—^Palmberg v. Astoria, 199 P. 630, 
101 Or. 224, 16 A.L.R. 1125. 
Rescission of contract see InAra S 
1184. 

25. Mo.—Cummings v. Ruc^ert, 14 
Mo.App. 657. 

Wla.—Herman v. Oconto, 76 N.W. 
364. 100 W1& SOL 
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26L Mo.—^Barber Asphalt Pav. Co. v. 

Field, 86 S.W. 860, ISS Mo. 182. 

27. N.H.—Cox V. Jones, 63 A. 178, 73 
N.H 504. 

2& Iowa.—Hoffman v. City of Mus¬ 
catine. 232 N.W. 430, 212 Iowa 867, 
77 A.L.R. 680. 

Fraud lield not established 
Iowa.—Hoffman v. City of Muscatine, 
supra. 

29. La.—Grasser Contracting Co. v. 
City of New Orleans, 118 So. 841, 
9 La-App. 3. 

Or.—^Forrester v. City of Hillsboro, 
66 P.2d 496, 156 Or. 89. 

Pa.—Nuebling v. Borough of Topton, 
185 A. 725, 328 Pa. 154. 

44 C.J. p 366 note 40. 

Effect on assessment see infra S 1382. 
ZTeither special nor general assnmp- 
sit lies 

Hkwau.—^De Mello v. Board of Water 
Supply City and County of Honolu¬ 
lu. 38 Hawaii 285. 

sa Pa.—^Nuebling v. Borough of 
Topton. 185 A. 725. 323 Pa. 154. 

44 C.J. p 366 note 41. 

Bamages for breach of oontract 

(1) A person with whom the city 
has purported to contract with re¬ 
spect to a public improvement can¬ 
not recover damages for breach of 
contract, where the contract is void 
for want of authority on the part of 
those acting for the city.—^Potts v. 
Village of Haveratraw, C.C.A.N.Y,, 79 
F.2d 102. 

(2) Damages for breach of im¬ 
provement contract generally see in- 
tra. 9S 1219-1289. 

3L Iowa.—C. W. Roland Co. v. Town 
of Carlisle. 244 N.W. 707, 215 Iowa 
82—Johnson County Savings Bank 
Y. City of Creston. 281 N.W. 705,, 
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I 213 Iowa 929, opinion supplemented 
237 N.W. 507. 212 Iowa 929, 84 A. 
L.R. 926. 

Mont.—^Builders Supply Co. v. City of 
Helena, 154 P.2d 270. 116 Mont. 
368. 

N.T.—^Henschel v. City of New York, 

243 N.Y.S. 362, 137 Misc. 810. 

Wis.—^Federal Paving Corporation v. 
City of Wauwatosa, 236 N.W. 546. 
281 Wis. 655. 

Wyo.—Tobin v. Town Council of City 
of Sundance, 17 P.2d 666, 45 Wyo. 
219, 84 A.L.R. 902. 

Violation of oompatltive bidding ra- 
guirexnent 

Colo.—City and County of Denver v. 
Moorman, 33 P.2d 749, 95 Colo. 
111 . 

Mont.—^Builders Supply Co. v. City 
of Helena, 154 P.2d 270, 116 Mont. 
868 . 

44 C.J. p 325 note 58. 

32. Ill.—^Arnold v. Village of Ins. 

244 IlLApp. 239. 

Iowa.—C. W. Roland Co. v. Town of 
Carlisle, 244 N.W. 707, 215 Iowa 82. 
Wis.—^Federal Paving Corporation v. 
City of Wauwatosa, 286 N.W. 546, 
281 Wis. 655. 

44 C.J. P 866 note 42. 

33. Iowa.—^Horrabin Paving Co. v. 
City of Creston, 262 N.W. 480, 221 
Iowa 1287—C. W. Roland Co. v. 
Town of Carlisle, 244 N.W. 707, 215 
Iowa 82—Johnson County Savings 
Bank v. City of Creston. 231 N.W. 
705, 212 Iowa 929, opinion supple¬ 
mented 237 N.W. 507. 212 Iowa 929. 
84 A.L.R. 926. 

Bestoxatloii of property 

(1) Where the contract is void be¬ 
cause it violates the competitive bid¬ 
ding statute, if property obtained by 
the city can be restored to the con¬ 
tractor, his remedy is limited to actn- 
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tract involved was prohibited by law,^^ or was be¬ 
yond the power of the municipality to make,^® 
or was malum in se,36 or was violative of public 
policy.37 Performance by the contractor does not 
validate a contract which is void from its incep- 

tion.®8 

Other decisions, however, permit a recovery on 
a quantum meruit under certain circumstances.S** 
Where the city has the necessar>’ power to enter 
into the contract, but such power is defectively ex¬ 
ercised, the city is nevertheless liable for the bene¬ 
fits received and retained by it.^® In determining 
liability', the benefit to the municipality arising from 
its acceptance and use of the work done under an 


invalid contract is given consideration by some 
courts,4l as where the benefits received are ap¬ 
plied to authorized municipal objects through a 
contract which was merely unauthorized but not 
prohibited,^2 ©r where the contract is invalid for 
mere irregularity,^^ or is merely unenforceable 
but such benefit is disregarded by others,'^^ where 
the contract entered into violated mandatory pro¬ 
visions of a statute."*® WTiere the city has refused 
to permit the contractor to proceed further under 
a void contract, it has no right to appropriate and 
retain materials intended for use in the improve¬ 
ment and left on the ground by the contractor on 
discontinuance of the work."^^ 


al recovery of the property, and re¬ 
fusal to'restore it does not authorize 
recovery of reasonable value there¬ 
of. If the property cannot be re¬ 
turned, the contractor cannot recover 
balance due on purchase price under 
equitable principle against unjust en¬ 
richment, since that would defeat 
purpose of statute.—Builders Supply 
Co. V. City of Helena, 154 P.2d 270, 
116 Mont 368. 

<2) Where the illegality in a con¬ 
tract under which a municipality ac- 
4zuired an electric power plant related 
to a specific mode of performance by 
the municipality rather than its sub¬ 
stance. the municipality was held re¬ 
quired to make restitution of the 
plant and compensate the contractor 
for reasonable depreciation for its 
use, or to pay the cash value of the 
plant less the amount paid under the 
contract and retain the plant.—^Fair- 
bajiks, Morse & Co. v. City of Wag^ 
oner, C.C.A.Okl.. 86 F.2d 288. 
Iinpositio& of burden, on taxpayer 
City which had entered into void 
contracts for improvement of streets, 
contemplating that expense of work 
done should be charged to property 
.owners as special assessments for 
special benefits, was held not obligat¬ 
ed to make restitution to contractor 
on ground of unjust enrichment to 
city, where such restitution would 
Impose on taxpayers of city general¬ 
ly burden of paying for benefits.— 
Horrabin Paving Co. v. City of Cres- 
ton, 262 N.W. 480, 221 Iowa 1237. 

3A. Fla-—Webb v. Hillsborough 

County, 175 So. 874, 128 FlCL 471. 
N.T-—^Henschel v. City of Xew York, 
243 N.Y.S. 362, 137 Misc. 310. 

:85. GaL—^Los Angeles Dredging Co. 
V. City of Long Beach, 291 P. 889, 
210 Cal. 348, 71 A.L.R. 1«1. 

W.Va.—Burgess v. City of Cameron. 
166 S.K 113, 118 W.Va. 127. rehear¬ 
ing denied 168 S.B. 708, 113 W.Va. 
127. 

■*Wyo.—^Tobln v. Town CouncU of | 
Town of City of Sundance, 17 P.2d I 
^666, 46 Wyo. 219, 84 A.L.R. 902. I 


36. Fla.—Webb v. Hillsborough 
County, 175 Sa 874, 128 Fla. 471. 

37. Fla.—Webb v. Hillsborough 
County, supra. 

Iowa.—^Horrabin Paving Co. v. City 
of Creston. 263 N.W. 480. 221 Iowa 
1237. 

38. Wls.—^Bechtold v. City of Wau¬ 
watosa. 280 X.W. 820. 228 Wls. 
544—^Whlte Construction Co. v. Be¬ 
loit, 190 N.W. 195, 178 Wis. 336. 

39. La.—Mentz v. Tillage of Mamou, 
116 So. 561, 165 La. 1070. 

2C.C.—^Hawkins v. Town of Dallas, 60 
S.E.2d 561, 229 N'.C. 661. 

Va.—Corporation of Mt. Jackson v. 

Xelson, 145 S.E. 355. 151 Va. 396. 

44 C.J. P 366 note 44. 

4a U.S.—City of Shidler v. H C. 
'Speer & Sons Go., C.C.A.OkL, 62 
F.2d 544. 

Kan.—Du Bols v. City of Galena, 2T6 
P. 802, 128 Kan. 258. 

Wash.—^Armstrong v. City of Seattle, 
38 P.2d 377. 180 Wash. 89. 97 A.L. 
R. 826—^Abrams v. City of Seattle, 
23 P.2d 869. 178 Wash. 496. 

41. N.Y.—^Shaddock v. Schwartz; 158 
N.a 872. 246 N.Y. 288. 

N,C.—^Abbott Realty Co. v. City of 
Charlotte, 152 S.E. 686, 198 N.C 
564. 

44 C.J. p 366 note 44. 

Payment for improvement as moral 
I or equitable obligation see infra S 
I 1836. 

4SL Fla.—Webb v. Hillsborough 

County. 175 So. 874, 128 Fla. 471. 
ZTatnrs of aotloa 

Action on claim for money whlcdi 
was Improperly borrowed by munici¬ 
pal corporation and expended by di¬ 
rection of governing body for au¬ 
thorized municipal objects was held 
peculiarly of common-law cognizance, 
being nothing more than money de¬ 
mand on Implied contract for labor 
and materled furnished.—Webb v. 
Hillsborough County, supra. 

4S. Kan.—Columbian Title & Trust < 
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I Co. V. City of Tribune, 298 P. 798. 
I 133 Kan. 51. 

Neb.—Gee v. City of Sutton, 31 N.W. 

2d 747, 149 Neb. 608. 

44 GLJ. p 366 note 44 [a] (1). 

Bsaaonabla valna of work, without 
allowance for profits, is all that can 
be recovered.—Gee v. City of Sutton, 
supra. 

ITse of equipment 
Where city entered into a contract 
for resurfacing and repair of city's 
streets, but the contract was irregu¬ 
lar because it failed to comply with 
statutory’ requirements, rental value 
of equipment used on the work, for 
which the contractor was entitled to 
recover from city, was properly based 
on the time equipment was on the 
Job. and not on the time it was actu¬ 
ally used on the Job.—Gee v. City of 
Sutton, supra. 

44. Wash.—^Halley v. King County, 
149 P.2d 823, 21 Wash.2d 53, 154 
A.L.R. 351. 

45. N.J.—Armltage v. Essex Constr. 
Co., 96 A. 889, 88 N.J.Law 640. 

44 C.J. p 866 note 45. 

Aoceptaaoe of work wbloh mn^ 
nloipality has no power to contract 
for imposes no liability.—Dyer v. 
City of Boston, 172 N.E. 235, 272 
Mass. 265—44 C.J. p 366 note 44 [a] 
(3). (4). 

4a Ill.—Arnold v. Village of Ina, 
244 Ill.App. 239. 

Or.—Forrester v. City of Hillsboro, 
66 P.2d 496, 156 Or. 89—Kemln 
V. City of Coquille, 21 P.2d 1078, 
143 Or. 127—White v. City of Sea¬ 
side, 218 P. 892, 107 Or. 830. 
Wls.—^Federal Paving Corporation v. 
City of Wauwatosa, 286 N.W. 546, 
281 Wls. 655. 

Wyo.—^Tobln v. Town Council of 
City of Sundance, 17 P.2d 666, 45 
Wyo. 219. 84 A.L.R. 902. 

44 C.J. p 366 note 45 [a] (2). 

47. Ky.—Staebler y. Anchorage; 816 
S.W. 848. 186 Ky. 124. 
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An ultra vires contract is not saved on the theory 
of part performance bj' the issuance of tax bills 
to pay the cost of the improvements* However, 
the levy and collection of an assessment for the 
purpose of compensating the contractor have been 
given weight, in connection with other facts, in 
holding that it is not unlawful for the municipality 
to pay the contractor, on an implied promise, for 
work done and materials furnished under a con¬ 
tract assumed to be void because of a departure 
from the specifications on which the bids were re¬ 
quired to be basedS* Also, -where work under the 
contract has been suspended owfing in part to the 
pendency of equitable proceedings attacking the 
legality of the contract, the municipality may law¬ 
fully pay for work actually done and materials fur¬ 
nished,or for the benefit which it has received 
therefrom,*! regardless of -whether or not the con¬ 
tract is legal,** and even if the contractor could 
not compel the municipal!^ to pay for such work 
and materials.** 

The invalidity of a contract between a munici¬ 
pality and a federal agency to obtain funds for 
a proposed improvement has been held not of it¬ 
self to vitiate a contract for the construction of 
such improvement so as to relieve the municipal¬ 
ity of liability to the contractor on such contract.*^ 

Partial invalidity. Where a municipal improve¬ 
ment contract is invalid in part, but die valid and 
invalid provisions are separable, the part that is 
valid may be enforced;** but the rule is other¬ 
wise where all the material provisions of the con¬ 
tract are interdependent and inseparable,** even 


though the contract contains a provision ■‘.hat the 
invahdity of any part thereof shall not aftect the 
remainder.** 

b. Who May Assert Invalidity; Estoppel 

A municipal corporation Is never estopped from as¬ 
serting the invalidity of an Improvement contract which 
Is beyond the scope of its powers to make. 

In accordance with the general rules a munici¬ 
pal corporation is never estopped from asserting 
the invalidity of an improvement contract which 
is ultra vires*s in the sense that it is wholl}' beyond 
the scope of its powers,*® or which is entirely void 
rather than voidable;®* but it may be estopped 
from denying the validity of a contract which is 
■within the general scope of its powers but which 
is not entered into in the precise or formal manner 
required by law,*! or which is claimed not to have 
been authorized by ordinance,** especially where the 
contract is within the scope of its proprietary or 
business powers, as distinguished from its govern¬ 
mental powers,** it being frequently held,*-* although 
not where the contract was made in a manner di¬ 
rectly contravening mandatory provisions of a stat¬ 
ute,** that, where a municipality has received the 
benefits of an improvement contract within its pow¬ 
er to make, it will be estopped from asserting its 
invalidity on the ground of a defect in its ex¬ 
ecution or other irregularity in the exercise of the 
power. 

Where, -with full knowledge that the work was 
being done under an apparent contract and with 
the expectation that it would be paid for, the mu¬ 
nicipality acquiesces in the work during its progress 


48. Mo.—KansaB City ▼. O’Connor, 
82 Mo.App. 655. 

49. N.T.—^Mixer v. Adam. 121 N.Y. 
S. 81. 66 Mlsc. 238. affirmed 126 
N.Y.S. 1132. 140 App.Dlv. 919. 

60. Pa.—Commonwealth v. Walton. 
84 A. 766. 236 Pa. 220. 

51. N.Y.—Shaddock v. Schwartz. 221 
N.Y.S. 677. 220 App.Dlv. 470. 

44 aj. p 367 note 60. 

52. Pa.—Commonwealth v. Walton, 
84 A. 766. 236 Pa. 220. 

53. Pa.—Commonwealth v. Walton, 
supra. 

54. U.S.—City of Del Rio v. Ulen 
Contractiner Corporation, C.CLA. 
Tex.. 94 F.2d 701. 

65. U.S.—City of Del Rio ▼. Ulen 
Contracting Corporation, supra. 

44 aJ. p 867 note 63. 

Ultra vires la part 
Ya.—Corporation of Mt. Jackson ▼. 
Nelson, 146 S.E. 855. 161 Va. 896. 

66 , N.Y.—Rodgers v. New York. 100 

N.Y.S. 745, 61 Misc. 119, affirmed 
105 N.Y.S. 1141, 120 APP.D1V. 380. ] 


67. U.S.—Arkansas-Missourl Power 
Co. V. City of Kennett. C.C.A.M 0 ., 
78 F.3d 911. withdrawn in part and 
appeal dismissed in part Missouri 
Public Service Co. v. City of Tren¬ 
ton. 80 F.2d 520. 

58. Minn.—State v- Minnesota 
Transfer R. Co., 83 N.W. 82, 80 
Minn. 108, 60 L..R.A. 656. 

44 C.J. p 367 note 56. 

69. U.S.—Wykes v- City Water Co., 
C.C.CaL. 1S4 F. 752. affirmed 202 
F. 357, 120 C.C.A. 435. 

60. lo-wa.—^Horrabin Paving Co. v. 
City of Creston, 262 N.W. 480. 221 
Iowa 1287. 

Wis.—^Federal Paving Corporation v. 
City of Wauwatosa, 286 N.W. 546, 
231 Wis. 655. 

61. U.S.—Independent Paving Co. v. 
City of Bay St. Louis. C.C.A.Miss., 
74 F.2d 961—Wykes v. City Water 
Co., C.C.CaL, 184 F. 752, affirmed 
202 F. 367, 120 C.CJL 485. 

Iowa.—Carlson v. City of Marshall¬ 
town, 286 N.W. 421. 212 Iowa 878. 
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62. Mo.—Whitworth v. Webb City, 
108 S.W. 86. 204 Mo. 579. 

44 C.J. p 867 note 59. 

63. U.S.—^Wykes v. City Water Co., 
C.C.Cal., 184 F. 752, affirmed 202 
F. 367. 120 CCJL 485. 

Iowa.—^Red Oak First Nat, Bank v. 
Bmrnetsburg. 138 N.W. 451. 157 
Iowa 556. L.R.A.1915A 982. 

64. U.S.—^Independent Paving Co. v. 
City of Bay St. Louis, C.C.A.M1S8., 
74 F.2d 961. 

44 C.J. p 367 note 61. 

Failure to slgb oontraot 

Mich.—^L. W. Klnnear. Inc., v. City 
of Lincoln Park, 244 N.W. 463, 260 
Mich. 250. 

65. Colo.—Colorado Springs v. Co¬ 
ray. 189 P. 1031, 25 C0I0.APP. 460. 

HI.—^Arnold, v. Village of Ina, 244 
IllJ^pp. 239. 

Or.—Kemln v. City of Coquille, 21 
P.2d 1078. 148 Or. 12T. 

Wyo.—^Tobm v. Town Council of 
Town of City of Sundance, 17 P.2d 
666 , 45 Wyo. 219, 84 A.L.R. 902. 
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and accepts the benefits thereof on its completion, 
it is estopped to deny the existence of the con¬ 
tract.®® Likewise, where the contractor has re¬ 
ceived full compensation before he was entitled 
thereto, he, or a person claiming under him, is es¬ 
topped to assert that the contract, although within 
the power of the municipality to make, was not 
within the power of the particular officers or agents 
who acted on behalf of the municipality.®" Also, 
a contractor who has proceeded with the work 
without complaint, after acquiring full knowledge 
of all the facts, cannot properl 3 ’' assert the invalidit\" 
of the contract;®® nor is he in a position to allege 
that the municipality is estopped.®® A contract se¬ 
cured through corrupt means is voidable only at 
the election of the city."® The municipality can¬ 
not avoid a contract for street improvements be¬ 
cause it imposes more rigid conditions on the con¬ 
tractor than are authorized by the ordinance un¬ 
der which it was made.^i 

§ 1167. -Ratification 

A municipal corporation may ratify an Improvement 
contract which It legally could have made In the first 
Instance. 

A municipal corporation mzy ratify an improve¬ 
ment contract which it could have legally authorized 


or made in the first instance"2 but not one beyond 
its power to make."® Facts sufficient to constitute 
ratification must of course exist before a municipal 
improvement contract can be held to be validated 
by ratification;*^ there must be something in exist¬ 
ence to ratify,^® and knowledge of the existence and 
terms of the contract and the surrounding facts 
must be had;^® there must be an intent to ratify,*^ 
and affirmative action by the proper officer or 
body,*^® or some negative action which will amount 
to approval.^® The ratification must be by the mu¬ 
nicipal agency authorized to contract in the first 
instance,®® and must be in accordance with the 
mode prescribed by law;®i where the contract is in¬ 
valid for failure to comply with charter or statutory 
requirements, there can be no ratification without 
compliance with such requirements.®® Ratification 
extends to the contract as an entirety®® and will val¬ 
idate a collateral bond for the benefit of laborers 
and materialmen.®^ However, where the question 
must be submitted to popular vote, it has been held 
that a previous contract is not validated, as of its 
date, by a subsequent vote,®® but is merely rendered 
operative from the time thereof.®® 

§ 1168. -Cure of Infirmity 

An alleged Infirmity In a municipal Improvement con¬ 
tract may be cured by etatute or by the mutual conduct 


68 . Iowa.—Carlson v. City of Mar¬ 
shalltown, 236 N.W. 421, 212 Iowa 
373. 

67. Wash.—Spokane v. Costello, 106 
P. 764, 67 Wash. 1S3. 

68 . Mass.—^Youngr y. Holyoke, 114 
X.R 62, 226 Maes. 140—Winston y. 
Pittsfield, 108 N.E. 1038, 221 Mass. 
356. 

69. Mont—^Missoula SL R. Co. y. 
Missoula, 130 P. 771, 47 Mont. 85. 

TO. N.T.—^Devlin y. New York, 23 
N.T.S. 888, 4 Misc. 106. 

71. U.S.—^Hitchcock y. Galyeston, 
C.C.Tex.. 12 F.Cas.No.6.534, 8 

Woods 287. 

78. U.S.—Independent Pavlner Co. v. 
City of Bay SL Louis, C.C.A.M18S., 
74 F.3d 961. 

Iowa.—Carlson y. City of Marshall¬ 
town, 236 N.W. 421, 212 Iowa 873. 
Ey.—JeflersoBtown y. Cassin, 102 S. 

W.2d 1001, 267 Ky. 568. 

Mich.—City of Pontiac y. Ducharme, 
270 N.W. 764, 278 Mich. 474. 

Neb.—Morearty y. City of McCook, 
219 N.W. 839, 117 Nab. 113. 

44 C.J. p 868 note 69. 

73. Ind.—City of Indianapolis y. 
Wann, 48 N.B. 901. 144 Ind. 175, 81 
L..R.A. 748. 

44 p 368 note 70. 

74. Ohio.—Ac3c^y y. Niles City Park 


Commission, 40 N.E.2d 216, 68 Ohio 
App. 247. 

44 C.J. p 368 notes 71-78. 

Facts heia sniOoleiit 
U.S.—^Independent Pavlngr Co. y. City 
of Bay SL Louis, C.C.A.M1 bs., 74 
F.2d 961. 

Ky.—Jeffersontown y. Cassin, 102 S. 

W.2d 1001, 267 Ky. 568. 

Neb.—Morearty v. City of McCook, 
219 N.W. 889, 117 Neb. 113. 

44 CJ*. p 368 note 69 [a], 

75- Wis.—^Hoeppner-Bartlett Co. y. 
Rhinelander, 126 N.W. 454, 142 
Wis. 229. 

76. Tex.—City of San Antonio y. 
McKenzie Construction Co., Ciy. 
App., 88 S.W.2d 622, reversed on 
other grounds McKenzie ConsL Co. 
y. City of San Antonio, 115 S.W.2d 
617, 131 Tex. 474. 

77. T* 9 x.—C ity of San Antonio v. 
McKenzie ConsL Co., ClvApp., 88 
S.W.3d 622, reversed on other 
ffrounds McKenzie Const. Co. v. 
City of San Antonio, 115 S.W.2d 
617, 181 Tex. 474. 

78. Ark.—Venable y. Plummervllle, 
198 S.W. 106, 180 Ark. 477. 

79- Axk.—Venable v. Plummervllle, 
supra. 

aoi Cal.—^People v. SwlfL 81 Cal. 26. 
IlL—Chicago y. Galpln, 56 NJBl 731, 
183 IlL 399. 


N.T.—North River Electric LlghL 
eta, Co. V. New York, 62 N.Y.S. 
726, 48 App.Div. 14. 

81. Or.—Murphy y. City of Albina, 
29 P. 858, 22 Or. 106. 29 Am.S.R. 
678. 

44 CJ. p 368 note 77. 

88 . Or.—^Kemln v. City of Coqullle, 
21 P.2d 1078, 143 Or. 127. 

Tex.—City of San Antonio v. Mc¬ 
Kenzie Const. Co., Clv.App., 88 
S.W.2d 622, reversed on other 
grounds McKenzie ConsL Co. v. 
City of San Antonio, 116 S.W.2d 
617, 131 Tex. 474. 

44 C.jr. p 868 note 78. 

Competitive bidding 
Where contract was let In ylolap 
tlon of competitive bidding statute, 
contractor could not recover on 
theory that town, by accepting work 
and retaining and using benefit 
thereof, ratified contracL—^Tobln v. 
Town Council of Town of City of 
Sundance, 17 P.2d 666, 45 Wyo. 219, 
84 A-UL 902. 

88 , Mo.—^Devers ▼. Howard, 88 Mo. 
App. 253. 

81. Mo.—Devers v. Howard, supra. 

85. N.Y.—Squire v. Preston, 81 N.Y. 
S. 174, 82 Hun. 88. 

86ii N.Y.—Squire v. Preston, supra. 
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Of the parties in eliminating it before attempted per¬ 
formance. 

An alleged mfirmit}- in a municipal improvement 
contract may be fully cured by the mutual conduct 
of the parties in eliminating it before attempted . 
performance-S"* Also, an invalid contract may be 
rendered enforceable against a municipality by cur¬ 
ative statutes but, where the municipality has 
no power to make improvements at the expense 
of property owners, the latter cannot be made lia¬ 
ble for such improvements by subsequent legislation 
validating a contract 'which imposes a lien on their 
property and a contract which is void because 
of contravention of the constitution is not validated 
by a subsequent constitutional amendment under the 
terms of which the contract could have been made.^o 
Where a contract is void because it 'was made be¬ 
fore the adoption of a sufficient ordinance, the pas¬ 
sage of an ordinance confirming the contract does 
not validate it.®^ The validation of a contract by 
the indorsement thereon by the comptroller that an 
appropriation has been made to cover the expense 
of the contract renders the contract valid only from 


the date of the indorsement;®® it does not relate 
back so as to give a remedy where none existed pre- 
v:ousiy.‘® \^’he^e the curative statute sets up con¬ 
ditions under which the contract may be validated, 
the conditions must be complied with before the 
contract 'will be given effect.®'* 

§ 1169. Construction Generally 

General rules govern the Interpretation of municipal 
Improvement contracts. 

The general rules governing construction of con¬ 
tracts apply to municipal contracts for improve¬ 
ments.®® Where there is no ambiguity in the con¬ 
tract, its construction is a matter of law for the 
court.®® The contract is to be read as a whole,®* 
and each clause thereof is to be read in connection 
with the others, so as, if possible, to give effect to 
each and all;®® but a provision repugnant to an¬ 
other creating a right 'will not be allowed to de¬ 
stroy the efficacy of the latter.®® A particular pro¬ 
vision of the contract will control over an incon¬ 
sistent general provision.! 


87. Iowa.—^Waller v. Pritchard, 202 
N.W. 770, 201 Iowa 1864. 

86L N.J.—^Holden v. Mayor and 
Council of Borough of North Ar¬ 
lington, Bergen County, 163 A. 447, 
10 N.J.M1SC. 1294. 

44 C.J. p 868 note 85. 

Statute haia not applicahlo 

(1) City’s contracts for construc¬ 
tion of sewers were held not con¬ 
tracts for **doing of work or fur¬ 
nishing of znatenals. supplies or 
labor,” within statute purporting to 
confirm such contracts not adver¬ 
tised for bids or awarded to lowest 
bidder.—^Holden v. Mayor and Coun¬ 
cil of Borough of North Arlington, 
Bergen County, 168 A. 447, 10 N.J. 
Mlsc. 1294. 

(2) Statute applicable to bonds or 
other writings was held inapplicable 
to an improvement contract, where 
the purpose of the legislature In 
legalizing municipal bonds was to 
protect individual investor and to 
maintain salability of municipal 
bonds, and not to protect contrac¬ 
tors.—^W. H. Dreves, Inc. v. Osolo 
School Tp. of Elkhart County, 28 
N.E.2d 252, 217 Ind. 888, 128 A.Ii.R. 
1405. 

89. Ey.—^Bellevue v. Peacock, 12 
S.W. 1043. 89 Ey. 496, 11 Ky.L. 
702. 25 Am.S.R. 552. 

9a Tex.—^Ellis V. Cleburne, Civ. 
App.. 35 S.W. 495. 

91. 111.—^Paxton v. Bogardus, 66 N. 
E. 853, 201 Ill. 628. 

Vltza vires oontraot by board of 
aldermen was held not susceptible 
to validation by adoption of motion 


continuing its effect.—Mentz v. Vil¬ 
lage of Mamou, 116 So. 561, 165 La. 
1070. 

98. Mich.—Carpenter Constr. Co. v. 
Detroit, 200 N.W. 955, 229 Mich. 
285. 

93. Mich.—Carpenter Constr. Co. v. 
Detroit, supra. 

44 C.J. p 369 note 90. 

94. N.J.—Holden v. Mayor and 
Council of Borough of North Ar¬ 
lington, Bergen County, 163 A. 447, 
10 N.J.M1SC. 1294. 

Certtficstlon. as to value 
N.J.—^Holden v. Mayor and Council 
of Borough of North Arlington, 
Bergen County, supra. 

95. U.S.—Davis v. Commissioners 
of Sewerage of City of Louis\'llle, 
D.C.Ky., 13 F.Supp. 672, modified 
on other grounds C.C.A, Commis¬ 
sioners of Sewerage of City of 
Louisville, Ky. v. Davis, 88 F.2d 
797. 

Okl.—City of Hobart v. Dailey, 39 
F.2d 44, 170 Okl. 107. 

Pa.—^Henry Shenk Co. v. Erie Coun¬ 
ty, 178 A. 662, 319 Pa. 100. 

44 CJ*. p 869 note 93. 

Cnstom 

(1) Evidence of a custom In the 
construction industry to construe a 
particular clause in a particular 
manner was held admissible.—^Rae 
V. City of Reading, D.C.Pa., 24 F. 
Supp. 566, affirmed, C.C.A., City of 
Reading v. Rae, 106 F.2d 458, cer¬ 
tiorari denied 60 S.Ct. 145, 308 U.S. 
607, 84 L.Ed. 608. 

(2) So, evidence of a custom pre¬ 
vailing when an ordmance for pav¬ 

853. 


ing was adopted, defining dimensions 
of paving blocks as specified In the 
contract, is admissible for the 
purpose of explaining the Intent of 
the parties.—Cole v. Skrainka, 37 
Mo.App. 427. 

Consideratiou of existing eoouomio 
sltuatioa. 

Or.—Public Market Co. of Portland 
V. City of Portland, 180 P.2d 624, 
171 Or. 522, opinion amplified 128 
P.2d 916, 171 Or. 522. 

General sense of words used 
Words ‘failure or inability” of 
city to secure right-of-way highway 
were held to have been used In a 
greneral sense, and thus to have em¬ 
braced cause ascrlbable to lack of 
diligence.—Chrlsthilf v. City of 
Baltimore, 136 A. 527, 152 Md. 204. 
9a N.J.—Utility Const. Co. v. Bor¬ 
ough of South River, 52 A.2d 802, 
135 N.J.Law 488. affirmed 67 A.2d 
389, 186 N.JJbaw 633. 

Okl.—City of Hobart v. Dailey, 39 
P.2d 44. 170 OkL 107. 

97. Hy.—^Fidelity & Deposit Co. of 
Maryland v. Board of Councllmen 
of City of Frankfort, 70 S.W.2d 
685, 253 Ey. 802. 

44 C.J. p 369 note 94. 

9& U.S.—Atlantic Trust, etc., Co. v. 
Laurinburg, Va., 163 F. 690, 90 
C.C.A. 274, certiorari denied 29 S. 
Ct. 683. 212 U.S. 573, 53 L.Ed. 656. 
99. U.S.—^Passaic Valley Sewerage 
Com'rs V. Holbrook, etc., Corp., C. 
C.A.N.J., 6 F.2d 721, certiorari de¬ 
nied 46 S.Ct 107, 269 U.S. 682. 
70 L.Ed. 423. 

L Or.—Public Market Co. of Port- 
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The contract will be given a reasonable construc- 
tion,3 especially in the case of uncertainty or am¬ 
biguity and if it is fairly capable of a construc¬ 
tion which will render it enforceable, such construc¬ 
tion will be adopted.^ In the case of ambiguity or 
uncertainty a construction to effectuate the intention 
of the parties should be adopted.® The contract is 
not to be construed or interpreted to reach an ab¬ 
surd result,® as, for example, that the contract is 
illusory and imposes no absolute obligation on the 
contractor.*^ Although it has been held that, where 
there is doubt in the interpretation of the contract, 
it will be construed in favor of the public,® it has 
also been held that in the case of doubt or ambiguity 
in its language a contract prepared by the munici¬ 
pality must be construed most strongly against 
the municipality,® or its successor in interest.^® 

Construction in connection Tvith other matters. 
A contract for a municipal improvement will be 


construed with respect to the pertinent provisions 
of a statute, charter, or ordinance in force at the 
time of the execution of the contract.^i Effect must 
be given to writings incorporated into the con¬ 
tract by reference;^® hence the contract will be 
construed with respect to plans and specifications 
incorporated by reference.^® However, a plan of 
the work is subsidiar>' to the contract,and the 
latter is controlling in the case of a discrepancy,i® 
and, where the language thereof will permit, the 
specifications will be construed so as to uphold 
the'validity of the contract.^® 

In the absence of any stipulation in the con¬ 
tract that the contractor warrants the suflSciency 
of the plans and specifications, no such warranty 
can be imputed to him in such case the suflSciency 
of the plans and specifications will be held to be 
warranted by the municipality.^® General rules pro¬ 
hibiting reference to preliminary negotiations in 


land V. City of Portland, 88 F.2d 
440, 160 Or. 155. 

а. U.S.—^Walbndge-Aldinger Co. v. 
Rudd, aC.A.Okl.. 26 F.2d 636. 

Mo.—City Trust Co. v. Cunningham, 
20 S.W.2d 930. 933, 223 Mo.App. 
896. 

N.T.—^Fradus Contracting Co., Inc. 
V. Tai*lor. 194 N.T.S. 2S6. 201 App. 
Dlv. 298. 

a N.Y.—Delafleld v. Westfield, 58 N. 
*T.S. 277, 41 App.Div. 24, affirmed 
62 N.E. 1095, 169 N.Y. 682. 

44 C.J. p 369 note 98. 

4i Ky.—Kentucky Utilities Co. v. 
City of Pans, 75 S.W.2d 1082. 256 
Ky. 226. 

Okl.—Commercial Casualty Ins. Co. 
V. Town of Breckenrldge, 262 P. 
208, 128 OkL 215. 

Or.—^Public Market Co. of Portland 
V. City of Portland, 130 P.2d 624, 
171 Or. 522, opinion amplified 138 
P.2d 916. 171 Or. 522. 

44 C.J. p 369 note 99. 

б . U.S.—^Davls V. Commissioners of 
Sewerage of City of Louisville, D. 

C.Ky., 13 F.Supp. 672, modified on 
other grounds, C.C.A., Commis¬ 
sioners of Sewerage of City of 
Louisville, Ky. v. Davis, 88 F.2d 
797. 

understanding of council 
Or.—^Public Market Co. of Portland 
V. City of Portland. 130 P.2d 624, 
171 Or. 522, opinion amplified 188 
P.2d 916. 171 Or. 532. 

a N.Y.—^Pratt v. La Guardia, 47 
N.Y.S.2d 859, 183 Mlsc. 462, af¬ 
firmed 62 N.Y.S.2d 569, 268 App. 
Dlv. 973, appeal dismissed 62 N.R 
2d 894, 294 N.Y. 842. 

7. N.Y.—Pratt v. Ia Guardia, su¬ 
pra. 


& Pa.—Henry Shenk Co. v. Erie 
County, 178 A. 662, 819 Pa. 100. 

9. U.S.—^Davls V. Commissioners of 
Sewerage of City of Louisville, 

D.C.Ky., 13 F.Supp. 672, modified 
on other grounds. C.C.A., Commis¬ 
sioners of Sewerage of City of 
Louisville, Ky. v. Davis, 88 F.2d 
797. 

N.Y.—^Evelyn Bldg. Corporation v. 
City of New York, 178 NJBS. 771, 
257 N.Y. 501—Silas Mason Co. v. 
City of New York, 293 N.Y.S. 331, 
249 App.Div. 538, affirmed 11 N.E. 
2d 321, 275 N.Y. 514—Hanssel v. 
P. Tomasettl Contracting Corpora^ 
tion, 8 N.Y.S.2d 878, affirmed 18 
N.Y.S.2d 566, 257 App.Div. 1031, 
reargument denied 14 N.Y.S.2d 
1007, 257 App.Div. 1099, reversed 
on other grounds 27 N.E.2d 977, 
283 N.Y. 164, reargument denied 28 
N.EL2d 415, 283 N.Y. 697. 

CkAtzaot on oltgr antXioxlty's own 
form 

Pa.—^Housing Authority of City of 
Pittsburgh V. Sanctis Const., 48 
A.2d 681, 158 Pa.Super. 71. 

la N.Y.—Hanssel v. P. Tomasettl 
Contracting Corporation, 8 N.Y.S. 
2 d 873, affirmed 18 N.Y.S.2d 565, 
257 App.Dlv. 1031, reargument de¬ 
nied 14 N.Y.S.2d 1007, 257 App. 
Dlv. 1099, reversed on other 
grounds 27 NJ5:.2d 977. 288 N.Y. 
164, reargument denied 28 N.E.2d 
415, 283 N.Y. 697. 

11 . Tez.—^Massachusetts Bonding & 
Insurance Co. v. City of Grape- 
land. Civ.App., 148 S.W.2d 1006, 
modified on other grounds, Mas¬ 
sachusetts Bonding & Insurance 
Co. Y. Farmers & Merchants State 
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Bank, 162 S.W.2d 667. 139 Tez. 
310. 

44 C.J. p 869 note 1. 

Treatment as part of ooatraot 
Ky.—City of Paducah v. Koller 
Plumbmg Co., 294 S.W. 477, 219 
Ky. 779. 

OoBjuactiLve constmctloii 
Respecting town's liability to con¬ 
tractor, contract for construction of 
road, ordinance appropriating certain 
fund therefor, town's accepted ap¬ 
plication for federal grant, and all 
ordinances appertaining thereto and 
to such road and fund should be con¬ 
strued conjunctively.—^Womack-Ray- 
bum Co. V. Town of Worthington, 91 
S.W.2d 13, 262 Ky. 710. 

IS- Ky.—^Fidelity & Deposit Co. of 
Maryland v. Board of Councllmen 
of City of Frankfort, 70 S.W.2d 
685, 258 Ky. 802. 

13. Hawalid—^De Mello v. Board of 
I Water Supply, City and County of 

Honolulu, 83 Hawaii 285. 

N.J.—^Utility Const. Co. v. Borough 
of South River, 57 A.2d 389, 186 
N.J.Law 633. 

44 C.J. p 369 note 2. 
nataxlBls to be furnished by eontxao- 
tor 

Bta,wali.—^De Mello v. Board of Water 
Supply, City and County of Hono¬ 
lulu, 38 Hawaii 285. 

14. N.Y.—Dean v. New York, 60 N. 

E. 236, 167 N.Y. 18. 

15. N.Y.—Dean v. New York, supra. 

15. Mo.—^Boonvllle v. Stephens, 141 
S.W. 1111, 238 Mo. 339. 

17. Wash.—Aberdeen Constr. Co. v. 
Aberdeen, 147 P. 2, 84 Wash. 429. 

18L Wash.—Aberdeen Constr. Co. v. 
Aberdeen, supra. 
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the construction of an unambiguous contract apply i 
to improvement contracts.^® Where the contract is I 
unambiguous and the notice, call, or proposal for ' 
bids is not included or referred to therein, it cannot j 
be construed to be a part of the contract,®® but j 
must be considered as belonging only to the pre¬ 
liminary and antecedent negotiations.®! A resolu¬ 
tion adopted by the municipality, but not accepted 
hy the contractor, will not control the contract 
provisions.®® 

Construction by engineer. Where the contract 
provides that the engineer shall be the final arbi¬ 


trator as to the meaning of any clauses therein, a 
construction by him is conclusive®® in the absence of 
fraud®^ or collusion.®^ However, the construction 
by the ergineer of the contract as a v^hole is in 
excess of the authority conferred on him by the 
contract to construe the plans and specifications.®® 

Interpretation by parties, WTiere the contractor 
relies and acts on an interpretation of the contract 
before it is entered into and such interpretation is 
a reasonable one, the municipality' may be required 
to adhere to such interpretation.®^ 


3. Bond ob Other SECfCRiTT by Costractoe 


§ 1170. Advances and Deposits by Contrac¬ 
tors 

A deposit made by the contractor to secure perform¬ 
ance of a contract with respect to a public Improvement 
has been held an additional and cumulative security to 
the bond for performance of the contract. 

A deposit made by the contractor to secure per¬ 
formance of the contract with respect to a public 
improvement has been held to be an additional and 
cumulative security in addition to the bond for the 
performance of the contract.®® WTiere a cash bond 
is required and the money is deposited by the treas¬ 
urer in a bank that fails, the city is liable for its 
return to the contractor on proper completion of 
the work.®® Where a municipality has lost or 
mislaid securities deposited by a contractor, it is 
liable for the value thereof with interest from the 
date they should have been returned.®® 


§ 1171. Contractor's Bonds in General 

In the absence of legislative enactment a municipal 
corporation may or may not require a bond of a contrac¬ 
tor for an improvement, but a charter or statutory provi¬ 
sion for a bond Is generally construed ae mandatory. 

In the absence of legislative enactment a munici¬ 
pal corporation at its discretion may or may not 
require a bond of a contractor for an improve¬ 
ment;®! but a charter or statutory provision that 
the city shall require the successful bidder to ex¬ 
ecute a bond is usually construed as mandatory.®® 
The construction of an electric distribution system 
is within a statute requiring the giving of bond by 
contractors for the repair, construction, or prosecu¬ 
tion of any public building or public work,®® but a 
statute requiring a contractor to give bond has been 
held not to apply to a contract for professional 
services.®* Statutes requiring the execution of con- 


19. T7.S.—Davis v. Commissioners of 
Sewerage of City of Louisville, D. 
C.E:y., 13 F.Supp. 672, modified on 
other grounds, C.CJL, Commis¬ 
sioners of Sewerage of City of 
Louisville, Ky. v. Davis, 88 F.2d 
797. 

BO. Ark.—^Burke v. Paving Dlst. No. 

5, Board of Impr., 179 S.W. 664, 
120 Ark. 485. 

Sim Ark.—^Burke v. Paving Dlst. No. 

6 , Board of Impr., supra. 

‘88. Ind.—^Talbott v. New Castle, 81 
N.S:. 724, 169 Ind. 172. 

83. N.T.—Willson, etc., Co. v. Mack 
Pav.. etc., Co-, 138 N.T.a 407, 78 
Misc. 441. 

44 C.J. p 370 note 10. 

of woxk and matezisas 
Subway contract and specifications 
were required to be consulted by 
hoard of transportation's engineer in 
Interpreting inconsistent drawings.— 
Silas Mason Co. v. Berry, 238 N.Y.S. 
i637. 227 App.Dlv. 564, reversed on 
other grounds 173 N.E. 874, 264 N.Y. 
.578. 

84. N.T.—Willson, etc., Ca v. Mkdk 


Pav., etc., Co., 138 N.Y.S. 407, 78 
Misc. 441. 

85. N.T.—Willson, etc., Co. v. Mack 
Pav., etc., Co., supra. 

a& Pa.—Ruch V. York City, 81 A. 
891, 233 Pa. 36. 

87. Wash.—James v. City of Seattle, 
800 F. 516, 163 Wash. 190. 

88 . Pa.—Commonwealth v. Philadel¬ 
phia, 60 A. 549. 211 Pa. 85. 

Deposit or other security by bidder 
see supra S 1152. 

09. Pa.—McMahon v. Philadelphia, 
41 Wkly.N.C. 527. 

3a N.T.—^Rapld Transit Subway 
Const. Co. V- City of New York, 
223 N.Y.S. 24, 129 Misc. 714, modi¬ 
fied on other grounds 246 N.Y.S. 
869, 231 App.Dlv. 721, modified on 
other grounds 182 N.E. 145, 259 N. 
T. 472. 

3 L Ind.—Concrete Steel Co. v. 
Metropolitan Casualty Ins. Co. of 
New York, 173 N.E. 651, 96 Ind. 
App. 649. 

44 <U. p 861 note 74. 
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Deposit or other security on making 
proposal or bid see supra 9 1152. 
Power in charter 

Minn.—^Rand Eardex Service Cor¬ 
poration V. FOrrestal. 219 N.W. 943, 
174 Minn. 679. 

Agency 

Fact that Instruction to bidders on 
public improvement contract required 
contractor to furnish certain kind 
of bond did not make contractor 
city's agent In procuring bond, or 
make city liable for emy representa¬ 
tions of contractor to surety to pro¬ 
cure bond.—Continental Casualty Co. 
V. City of Ocala, 149 So. 381, 111 
Fla. 209. 

38. Wyo.—Corpiu JUzis oltad la 
George W. Condon Co. v. Board of 
Coimty Com'ra, 108 P.2d 401, 404, 
56 Wyo. 38. 

44 C.J. p 85l note 76. 

33. Ala.—^Universal Electric Const. 
Co. of Alabama v. Robbins, 194 
So. 194, 239 Ala. 105. 

34L Ga.—^Booker v. City of Mllledge- 
vlUe, 160 SJB. 652, 40 Ga.App. 640. 
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tractors' bonds are to be more liberally construed | 
than mechanics' lien statutes.^^ A contractor s bond i 
is governed by the law of the place where the bond 
was executed and the contract for the improvement 
was to be performed.26 Delivery of the bond to 
some person for the benefit of those for whom 
the bond w-as made is essential.^" 

Time for giz^ing. It may be proper for the coun¬ 
cil or board to extend the time for giving the bond 
beyond the expiration of the period provided by 
statute-® or ordinance.®® Where an ordinance does 
not specify when bonds are to be given, and the 
first of the installments of payment on the work 
is not due until completion of the work, it has been 
held sufficient to give a bond on the completion of 
the work conditioned according to the terms of the 
contracf*® If a bond recites that it is of even 
date with a contract, the fact that it is dated a j 
day earlier is not sufficient to prove that it was in ! 
fact executed before the contract.^^ 

Amount An erroneous statement in the adver¬ 
tisement of the amount of security required by the 
ordinance does not preclude the cit}- from demanding 
a bond of proper amount/® Where the statute does 
not prescribe the amount of the bond, it rests in 
the ^scretion of the municipal authorities/® * 


Number^ status, and approval of sureties. The 
legislature may require the surety to be some sure¬ 
ty companj* authorized to do business in the state/^ 
A board having authority in the first instance to 
require only one surety may waive a requirement 
of more than one surety,^® and a single surety is 
bound by the bond even though two sureties are 
required-^® Commissioners are not obliged to ac¬ 
cept a substitute for the sureties offered in the 
I original proposal/" nor need the proper officer 
: approve sureties offered by the successful bidder 
I when the bids have been irregularly opened/® The 
' fact that the c:t>' accepted a private bond instead 
, of a surety company bond, as provided l^- the 
I specifications, does not invalidate the contract.^® 
Some statutes require a certain number of sureties 
to be residents/® It has been held that an ordi¬ 
nance accepting a contractor's proposal is not in¬ 
valid because the sureties on the contractor’s bond 
are not formally approved/! 

Conditions of the bond. While the bond must 
contain the conditions prescribed by statute,®® a mu¬ 
nicipality may demand a bond broader in scope than 
required by the statute/® Where the statute makes 
no provision as to the conditions of the bond, the 
matter is within the discretion of the municipal 


35. Arlz.—n. S. Fidelity, etc., Co. v. 
Califomia-Arizona Constr. Co., 1S6 
P. 602, 21 Arlz. 172. 

Plain and natural Import of words 
should be srlven effect.—Wellman ▼. 
Reilly, 127 A. S75, SI ^.H. 3S9. 

36L U.S.—Federal Surety Co. v. City 
of Staunton, Ill., for Use of Mc- 
Wane Cast Iron Pipe Co., C.C.A. 
Ala, 29 F.2d 9, certiorari denied 
49 S.Ct 263, 279 V.S. S40, 73 L.Ed. ! 
986. 

X’.T.—Graybar Electric Co. v. New 
Amsterdam Casualty Co., 54 X.E. 
2d Sll, 292 X.Y. 246, motion denied 
55 X.E.2d 512, 292 X.Y. 648, cer¬ 
tiorari denied 65 S.Ct. 42, 323 
U.S. 715, 89 IxEd. 575. Motion 
granted 60 N.EL2d 649, 294 X.Y. 
701. 

37. Okl.—Chicago Bridge & Iren 
Works ▼. Walker, 251 P. 478, 120 
OkL 244. 

38. Sta,wail.—-Von Deznm v. Conk- 
ling, 23 Hawaii 4S7. 

44 C.J. p 351 note 87. 

Vo aatbozlty to extend time 
Fa—^Morganstem Electric Co. v. 
Borough of Coraopolls, 191 A. 603, 
326 Pa 154. 

SSL Uo.—Springfield v. Weaver, 37 
S.W. 509, 39 S.W. 276, 137 Mo. 650. 
40L Pa—Hallock v. Liebanon, 64 A. 
362, 215 Pa 1. 

4L OblL—B yrne v. Lunlng Co., S3 
P. 464, 4 Cal.Unrep.Gaa 895. 


42. X.Y.—Smith ▼. Xew York, 10 
X.Y. 504. 

44 C.J. p 852 note 91. 

43. Ky.—City of Springfield v. Hay- 
don, 28S S.W. 337, 216 Ky. 4S3. 

Pa—Scranton School District v. Cas¬ 
ualty 4k Surety Co. of Hartford, 
Conn., 98 Pa Super. 599. 

44. Kan.—^Parker-Washington Co. v. 
Kansas City, 85 P. 781, 73 Kan. 722. 

45. Cal.—Crowe ▼. Boyle, 193 P. Ill, 
184 Cal. 117. 

Power to dispense wltli euxetiee 
Statute requiring municipality to 
take bond trom Improvement con¬ 
tractor for payment of materialmen 
held not in conflict with statute per¬ 
mitting municipality to dispense 
with sureties.—Cowin & Co. v. City 
of Merrill, 283 N.W. 561, 202 Wis. 
614. 

4& Cal.—Crowe v. Boyla 193 P. Ill, 
184'CaL 117. | 

47. X.Y.—Adams v. Ives, 1 Hun 457, 
8 Thompa & C. 471, aiSrmed 68 
X.Y. 650—^People v. Green, 52 How. 
Pr. 304, affirmed 11 Hun 56. 

4& X.Y.—People v. Coler, 54 N.Y.S. 
785, 35 App-Dlv. 401. 

49. Idaho.—^Pease v. Payette, 147 P. 
290. 26 Idaho 793. 

5a Ind.—Pry V. P. Bannon Sewer 
Pipe Co., 101 N.EL 10. 179 Ind. 309. 

61. Tex^—^McKenzie Const. Co. t. 


City of San Antonio, CivJkpp., 66 
S.W.2d 349, error refused. 

sa Utah.—Utah Power & Light Co. 
V. Provo City, 74 P.2d 1191, 94 
Utah 203, certiorari denied 59 S.Ct. 
92, 305 U.S. 628, 83 LJBd. 402. 

PzovUiona exolnded 
Under statute providing that a 
provision in the bond of a contrac¬ 
tor constructing a project for a city 
limiting to less than one year from 
time of acceptance of work the right 
to sue on bond for defects in work¬ 
manship or materials not discovered 
or known at time of acceptance is in¬ 
valid, no new or additional obliga¬ 
tion la created, but the statute only 
provides against Includliig anything 
in contract that would bar right of 
recovery on bond for undiscovered 
and unknown defects at time of ac¬ 
ceptance.—City of Osceola v. GJel- 
lefald Const Co., 279 X.W. 590, 225 
Iowa 216. 

63. Tenn.—Hogan v. Walsh Sc Wells* 
177 S.W.2d 836, 180 Tenn. 670. 

Surety is not relieved of llaUlity 
by the fact that a bond la more 
comprehensive than is required by 
ordinance. 

Ohio.—Cincinnati v. Baumer, 82 Ohio 
Cir.Ct 727. 

Pa.—Bowdltcih v. Gourley, 24 Fa* 
Super. 342. 
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authorities,®^ and, where the conditions of the bond 
are not expressly prescribed by statute but are 
left to be fixed by the board of public works, the 
courts have no power to add other conditions to 
those fixed by such board.®® Sometimes the bond 
is dual in character®® in that it contains two provi¬ 
sions or covenants, one to perform the work as 
agreed, discussed infra § 1172, and the other to pay 
for labor and material furnished to the contractor, 
discussed infra §§ 1174-1180, each covenant or 
promise being supported by a sufficient considera¬ 
tion,®^ and each being independent of the other;®® 
but it has also been held that such a bond is pri¬ 
marily for the protection of the municipality and 
that the protection of others is incidental or sub¬ 
ordinate.®® 

Construction. A common-law bond imposes such 
obligation only as is express or implied, and not that 
provided by the statute.®® A contractor’s bond 
must be construed together with the contract it 
is given to secure,® ^ and all the provisions of the 
bond are to be read together®® and effect must 


be given to all the provisions.®* In the case of a 
statutory bond, the liabilities of the parties are 
measured by the statute and not by the wording 
of the bond, and the provisions of the statute are 
to be read into the bond.®^ While additional provi¬ 
sions have been treated as surplusage,®® it has also 
been held that, where the bond is broader than re¬ 
quired by the statute, its extrastatutory provisions 
may be enforced as a common-law obligation.®® A 
statutory bond is to be construed in the light of the 
statute requiring it and to effectuate its purposes,®7 
but the obligations of sureties on a statutory bond 
should not be extended bej’ond the scope of their 
undertaking under the statute.®® 

Statutory or common-law bond. The general rules 
discussed in Bonds § 45 as to whether a particu¬ 
lar bond is a statutory or common-law bond apply 
as to the bonds of contractors with municipal cor¬ 
porations for public improvements.®* Thus a bond 
which literally or substantially complies with all 
the requirements of the statute has been held to 
be a statutory bond,'^® even though it contains a 


54. Pa.—Scranton School District v. 
Casualty & Surety Co. of Hart¬ 
ford, Conn., 98 Pa.Super. 599. 

55. Ind.—Southern Surety Co. v. 
National Lumber Co., 122 N.E. 686, 
73 lnd.App. 692. 

50. XU.—^Laclede Steel Co. v. Heck- 
er-Moon Co., 279 lll.App. 295. 

44 C.J. p 351 note 82, 

67. lU.—Chicago Bd. of Education 
V. Chicago Bonding, etc., Co., 218 
IlLApp. 20. 

44 C.J. p 851 note 85. 

68. Ind.—Pry v. P. Bannon Sewer 
Pipe Co., 101 N.E. 10, 179 Ind. 
309. 

Tenn.—City of Knoxville v. Melvin 
F. Burgess, Inc., 175 S.W.2d 648, 
180 Tenn. 412. 

59. Dl.—^Laclede Steel Co. v. Heck- 
er-Moon Co., 279 IlLApp. 295. 

N.T.—Johnson Service Co. v. P. H. 
Monln, Inc., 171 N.E. 692, 263 N.T. 
417—Commonwealth of Pennsyl¬ 
vania, for use of Beals, v. Beals, 
249 N.Y.S. 232, 139 Miso. 785. 
Bights of munlolpality held supexlox 
Village's right to recover, under In¬ 
demnity bond, loss from default of 
contractor constructing public im¬ 
provement held superior to rights of 
materialmen.—Cleveland Builders' 

Supply & Brick Co. v. Village of Gar¬ 
field Heights, 156 N.E. 209, 116 Ohio 
St. 888. 

60, U.S.—^Royal Indemnity Co. v. 
Independence Indemnity Co., C.O.A. 
Or.. 29 P.2d 48. 

—City of Ocala v. Continental 
Casualty Co., 127 So. 826, 99 Pla. 
786, 77 A.L.B. 8, followed in Iona 
Drainage Dist. v. Slayton, 127 So. | 


899, 99 Fla. 952, and Sugarland 
Drainage Dlst. v. Detroit Fidelity 
& Surety Co., 128 So. 27, 99 Fla. 
932. 

N.T.—^Merchants Mut. Casualty Co. v. 
U. S. Fidelity & Guaranty Co., 2 
N.T.S.2d 870, 253 App.Div. 151. 

61. N.T.—^William S. Van Chef & 
Sons V. City of New Tork, 252 N.T. 
S. 402, 141 Misc. 216. 

N.C.—^Pearson v. Simon, 177 S.K 
124, 207 N.C. 851. 

Va.—^New Amsterdam Cas. Co. v. 
Moretrench Corp., 35 S.E.2d 74, 184 
Va 318. 

68 . Mo.—City of St. Joseph ex rel. 
Consolidated Stone Co. v. Pfeiffer 
Stone Co., 26 S.W.2d 1018, 224 Mo. 
App. 895. 

63. Tex.—^Indemnity Ins. Co. of 
North America v. South Texas 
Lumber Co., Civ.App., 19 S.'W.2d 
913, modified on other grounds 
Com.App., 29 S.W.2d 1009. 

64. Iowa.—Charles City v. Rasmus¬ 
sen. 232 N.W. 137, 210 Iowa 841, 72 
A.L.R. 638. 

N.T.—Graybar Electric Co. v. New 
Amsterdam Casualty Co., 64 N.E. 
2d 811, 292 N.T. 246, motion denied 
55 N.R2d 512, 292 N.T. 643. cer¬ 
tiorari denied 65 S.Ct. 42, 323 U.S. 
715, 89 L.Ed. 675. Motion granted 
60 N.E.2d 849, 249 N.T. 701. 

65. Mass.—Metropolitan Pipe & 
Supply Co. V. D'Amore Const. Co., 
35 N.E.2d 211, 309 Mass. 880. 

66 . N.T.—^Merchants Mut. Casualty 
Co. V. U. S. Fidelity & Guaranty 
Co., 2 N.T.S.2d 870, 253 App.Div. 
151. 


N.C.—Owsley v. Henderson, 45 S Ji.2d 
263, 228 N.C. 224. 

Tenn.—^Hogan v. Walsh & Wells, 177 
S.W.2d 835, 180 Tenn. 670. 

67. U.S.—City of Stuart, for Use 
and Benefit of Florida East Coast 
Ry. Co. V. American Surety Co. of 
New Tork, aC.A.Pla., 38 F.2d 193. 
Ind.—Fry v. P. Bannon Sewer Pipe 
Co., 101 N.E. 10, 179 Ind. 309. 

68L Ind.—^Fry v. P. Bannon Sewer 
Pipe Co., supra. 

69. Iowa.—Charles City v. Rasmus¬ 
sen, 232 N.W. 137, 210 Iowa 841, 
72 ARR. 638. 

Tenn.—City of Knoxville v. Melvin 
F. Burgess, Inc., 175 S.W.2d 648, 
180 Tenn. 412. 

Bond partly i^tntoiy 

The obligation to governmental 
agency of surety on bond to secure 
performance of public works con¬ 
tract and to protect laborers and 
materialmen may be subject to the 
common law, and obligation to la^ 
borers and materialmen may be sub¬ 
ject to statute if latter obligation is 
only such an obligation as is re¬ 
quired by statute.—City of Knoxville 
v. Melvin P. Burgess, Inc., supra. 

Pallure to file the bond as required 
by statute does not prevent the bond 
from being a statutory bond.—Ben¬ 
ton County Lumber Co. v. National 
Surety Co. of New Tork, 18 S.W.2d 
1017, 179 Ark. 941. 

7D. U.S.—Southern Surety Co. v. U. 
S. Cast Iron Pipe Co., C.CA..M 0 ., 
13 F.2d 883. 

Cal.—B. Nlcoll & Co. v. National 
Surety Co., 295 P. 1065, 111 CaL 
App. 383. 
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recital that it is taken as a common-law bond,"^ 
while a bond not conforming to the statute has 
been held to be a common-law bond rather than a 
statutory bond.^s On the other hand, it has been 
held that where a bond is offered and accepted in 
compliance with the statute, it will be treated as a 
statutory bond regardless of its contents,‘3 at least 
where it refers to the statute,although it will be 
held to be a common-law and not a statutory bond . 
where it does not purport to be given pursuant to ■ 
the statute."® The fact that the bond does net com- * 
ply with the statute, charter, or ordinance requiring j 
it does not rentier the bond invalid, and it may be 
enforced as a common-law bond"® unless the stat¬ 
ute declares that bonds not conforming to it shall 
be ^-oid.*" 

t 

Notice of default. Unless required by statute or | 
there is a provision therefor in the bond, the surety ' 
is not entitled to notice of the contractor’s default, ' 
but is bound to take notice of the default of his 
principal.'^ 

Actions. An action on the bond must be brought 
within the period of time prescribed a statute 
of limitations,"^ but a bond provision limiting the 
time to sue to within a stipulated period after com¬ 


pletion of the work is inapplicable w’here the con¬ 
tractor abandons the job and the work is completed 
by another.®® It is not improper to join the con¬ 
tractor and his surety as cefencants.®^ It has been 
stated that the city is not required to bring suit on 
the bond except when there has been a breach of 
some of the conditions in which it is interested.®- 
Plair.tifTs pleading must contain allegations suffi¬ 
cient to show a breach of the bond.®® There can be 
no recovery on a bond, unambiguous on its face, 
for lack of something claimed to be omitted, with¬ 
out allegation or proof that it was omitted, where 
the statute docs not require the claimed omitted 
terms to be inserted.®^ Rights under a common-law 
bond may not be enforced in a proceeding brought 
to enforce a statutory bond.®® 

§ 1172. Bonds for Performance of Contract 

The contractor for a municipal improvement is usual¬ 
ly required to furnish a bond for the faithful perform¬ 
ance of the contract. 

Under statutes, charters, or ordinances a per¬ 
son awarded a contract for a municipal improve¬ 
ment is usually required to furnish a bond for the 
faithful performance of the contract.®® In so far as 
the validity of the contract and the proceeding for 


Ga.—Southern Surety Co. v. Dawes, 
130 S.E. 577, 161 6a. 207. 

La.—^Pipea ▼. Irvine, 7 La.App. 215. 
Tenn.—City of Knoxville v. Melvin 
F. Burgess, Inc., 175 S.W.2d 543, 
180 Tenn. 412. 

Oaa omisaioa 

A bond substantially in the lan- 
^asre of the statute except for one 
omission has been deemed a statu¬ 
tory bond —^Metropolitan Pipe & Sup¬ 
ply Co. V. D’Amore Const. Co., 35 X. 
B.2d 211, 309 Mass. 3S0. 

71. Wash.—^Baum v. Whatcom 

County, 54 P. 29, 19 WaslL 626. 
73. Mo.—City of St. Joseph ex rel. 
Consolidated Stone Co. v. Pfeiffer 
Stone Co., 26 S.W.2d lOlS, 224 Mo. 
App. S95—^Xations v. Beard. 267 
S.W. 19, 216 Mo.App. 83—^La Crosse 
Lumber Co. v. Schwartz, 147 S.W. 
601, 163 Mo.App. 659. 

44 C.J. p 356 note 3. 

73. Ala.—^Universal Electric Const. 
Co. of Alabama v. Robbins, 194 Sa 
194, 239 Ala. 105. 

Iowa.—Charles City v. Rasmussen, 
232 N.W. 137, 210 Iowa 841, 72 
A.L.R. 638. 

N-T.—Graybar Electric Co. v. New 
Amsterdam Casualty Co., 54 X.E. 
2d 811, 292 N.Y. 246, motion de¬ 
nied 55 N.E.2d 512, 292 N.Y. 643 
certiorari denied 65 S.CL 42, 323 
U.S. 715, 89 L.Ed. 575. Motion 
granted 80 N.B.8d 849, 294 N.Y. 
701, 

Tfti Maas.—E. L Dupont De Nemours 


Powder Co. v. Cul?in-Pace Con¬ 
tracting Co., 92 N.E. 1028, 206 
Sklass. 5S5. 

If the bond pnzports la terms or 
BUbsteace or by snllloieat reference 
to be in accordance with, or for the 
purpose of complying with, the stat¬ 
ute, it Is a statutory bond.—City of 
Ocala V. Continental Casualty Co., 
127 So. 326, 99 Fla. 736. 77 A.L.R. 8, 
followed In Iona Drainage Dist. v. 
Slayton, 127 So. 899, 99 Fla. 952, 
and Sugarland Drainage Diet. v. De¬ 
troit Fidelity & Surety Co., 128 So. 
27, 99 Fla. 932. 

75. Fla.—City of Ocala v. Continen¬ 
tal Casualty Co., 127 So. 326, 99 
Fla. 736, 77 A.L.R. 8, followed in 
Iona Drainage Dist. v. 81a>*ton. 127 
So. 899, 99 Fla. 952. and Sugar- 
land Drainage Dist. v. Detroit Fi¬ 
delity & Surety Go., 128 So. 27, 
99 Fla. 932. 

761 DL—^Laclede Steel Co. v. Heck- 
er-Moon Co., 279 Ill.App. 295. 
Mass.—Johnson-Foster Co. v. !>•- 
Amore Const. Co., 50 N.R2d 89, 814 
Masa 416, 148 A.L.R. 353. 

Tex.—Indemnity Ina Co. of North 
America v. South Texas Lumber 
Co.. GivA.pp., 19 S.W.2d 913, modi¬ 
fied on other grounds Com.App., 
29 S.W.2d 1009. 

Wash.—Smith v. TuklvUa, 203 P. 

869. 118 Wash. 266. 

44 OJ. p 366 note 4. 

73. Masa—^Metropolitan Pipe & 

^8 


Supply Co., V. IVAmore Const. Co., 
35 N.E.2d 211, 809 Mass. 380. 
78i Ind.—^Fry v. P. Bannon Sewer 
Pipe Co., 101 N.E. 10, 179 Ind. 309. 

79. Kan.—Dickey v. U. S. Fidelity, 
etc., Co., 198 P. 346, 107 Kan. 605. 

80. DL—City of Des Plaines v. B-W 
Const. Co., 42 N.K2d 848, 814 Ill. 
App. 610. 

81. Wash.—Spokane ▼. Costello, 106 
P. 764, 57 Wash. 188. 

88 i Tex.—^Fennell v. Trinity Port¬ 
land Cement Co., GivA.pp., 209 S. 
W. 796. 

83L Md.—Baltimore v. Maryland 
Pav. Co., 100 A. 770, 130 Md. 454. 
City suing as trust e e fox property 
liolders need not allege how It be¬ 
came trustee, and property holders 
need not be named, or amounts of 
their assessments specified, in com¬ 
plaint.—City of Oakland v. De Guar^ 
da, 273 P. 819, 95 CalJ^p. 270. 
sa Ind.—Fry v. P. Bannon Sewer 
Pipe Co.. 101 N.E. 10, 179 Ind. 809. 

85 b Mass.—Dlx Lumber Co. v. City 
of Boston, 194 N.K 117, 289 Mass. 
29L 

86 (. Wis.—Knless v. American Sure¬ 
ty Co. of New York, 800 N.W. 918, 
239 Wis. 261. 

44 C.J. p 352 note 11—48 C.J. p 284 
note 86. 

Palloze of Bubcoatraetor to fazalglL 
a bond for the faithful performance 
of Buboontract did not Justify con- 
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the improvement is concerned, a bond is sufficient 
when it substantially complies with the requirements 
of the statute, charter, or ordinance,®^ even though 
its verbiage varies therefrom,S8 in construing the 
bond, the court looks to its subject matter^s rather 
than its form,90 and construes the bond in con¬ 
nection with the contract^i and the proposal and 
specifications.® 2 A statutory bond is to be con¬ 
strued in connection with the statute and it has 
been held that in the case of a statutoi^ bond the 
text of the statute is to be read into the instru¬ 
ment®^ 

Persons secured. A bond to secure the perform¬ 
ance of a municipal improvement contract is for 
the benefit and protection of the city®® and all prop¬ 
erty owners interested in the improvement,®® but 


it does not cover the claims of adjoining landowners 
for torts committed by the contractor in the per¬ 
formance of the work even though the contract pro¬ 
vided that the contractor and his surety should be 
responsible for all damage caused by the contrac¬ 
tor’s operations.®^ Under the terms of particular 
statutes and bonds, it has been held that a bond 
securing the performance of the contract by the 
contractor secures the payment of premiums on in¬ 
surance the contract requires the contractor to car¬ 
ry and pay for,®® but under other statutes and 
bonds such claims have been held not secured by 
the bond.®® Liability on a bond for payment of 
the claims of laborers and materialmen is dis¬ 
cussed infra § 1177. 

Liability of sureties. While a surety is liable for 


tractor in refusing- to pay subcontrac¬ 
tor for his work where refusal to pay 
was based on contractor's claim that 
it owed subcontractor nothing and 
not on failure of subcontractor to 
furnish a bond.—City of Farrell, to 
Use of C. W. Milarr, Inc., v. H. Platt 
Go., 15 A.2d 718, 142 Pa.Super. 242. 

87. Cal.—Crowe v. Boyle, 198 P, 111, 
184 Cal. 117. 

88 L Mo.—^Ford t. Blllson, 230 S.W. 
637, 287 Ma 688. 

89. Mo.—^Ford v. Blllson, supra. 

44 C.J. P 352 note 16. 

Construction of contractors’ bonds 

generally see supra S 1171. 
Oonstraotloa with prior bond 
Where bond was given, conditioned 
on construction of curbs and gutters 
which should be required by city 
within three-year period in real es¬ 
tate subdivision, subsequent bond 
guaranteeing completion of work and 
referring to prior bond relating that 
its purpose was to afford extension 
of time to complete work was re¬ 
quired to be construed with prior 
bond so that in absence of demand by 
city for construction of curbs and 
gutters there was no default in per¬ 
formance of bond so as to authorize 
action based thereon.—City of Los 
Angeles v. Mellne, 58 P.2d 690, 14 
Cal.App.2d 522. 

90. Mo.—^Ford V. Bllison, 230 S.W. 
637, 287 Mo. 688. 

91. Cal.—City of Oakland v. De 
Guards, 272 P. 779, 95 Cal.App. 270, 
rehearing denied and modified on 
other grounds 278 P. 819, 95 Cal. 
App. 270. 

Ill.—Chicago V. Bee, 218 IlLApp. 473. 
S.C.—Standard Oil Co. of New Jersey 
V. Powell Paving & Contracting Co., 
188 S.E. 184, 139 6.C. 411, rehear¬ 
ing denied 138 8.JBL 544, 140 S G 39. 
Va.—^New Amsterdam Cas. Co. v. 
Moretrench Corp., 85 S.R2d 74, 184 
Va. 318. i 


All iastromants executed by the 
contractor should be construed to¬ 
gether as one contract.—Standard 
Acc. Ins. Co. V. Knox, 184 S.W.2d 612. 
144 Tex. 296. 

92. Ill.—Chicago V. Dee, 218 IlLApp. 
473. 

S.C.—Standard Oil Co. of New Jersey 
V. Powell Paving & Contracting 
Co.. 138 SB. 184, 139 SC. 411, re¬ 
hearing denied 138 S.E. 544, 140 
S.C. 39. 

Bpeolflcatioii that dam should be 
watezLtight when finished, and that 
contractor should assume full re¬ 
sponsibility for obtaining a water¬ 
tight structure, could not be Ignored 
but should be given such meaning, 
force, and effect as contemplated by 
contracting parties.—City of Osceola 
V. GJellefald Const. Co., 279 N.W. 
590, 225 Iowa 215. 

93. Cal.—City of Oakland v. De 
Guarda, 272 P. 779, 95 Cal.App. 270. 
rehearing denied and modified on 
other grounds 273 P. 819. 95 Cal. 
App. 270. 

9i. N.Y.—Graybar Electric Co. v. 
New Amsterdam Casualty Co.. 64 
N.E.2d 811, 292 N.Y. 246. motion de¬ 
nied 65 N.B.2d 512, 292 N.Y. 643. 
certiorari denied 66 S.Ct. 42, 323 U. 

S. 715, 89 L.Ed. 575. Motion grant¬ 
ed 60 N.E.2d 849. 294 N.Y. 701. 

95. Okl.—Berry v. Drumright, 237 P. 
102, 110 OkL 228. 

98. N.Y.—^Eno v. New York, 68 N. 

T. 214. 

Okl.—^Berry v. Drumright, 237 P. 102, 
110 OkL 228. 

97. Wis.—Kniess v. American Sure¬ 
ty Co. of New York, 800 N.W. 918. 
239 Wla 261. 

9& Me.—McFarland v. Hogers, 184 
A. 891. 184 Me. 228. 

Pa.—City of Pittsburgh, to Use of 
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H. M. Kamin Agency v. Parkview 
Const. Co., 23 A.2d 847, 344 Pa. 
126. 

Frovlsioii as to persons authorised to 

sue 

(1) Under contract for construc¬ 
tion of housing project and contrac¬ 
tor's performance bond, which re¬ 
quired contractor to pay all costs 
necessary to "complete the entire 
work," and which specifically named 
the persons for whose benefit it was 
made and who may sue thereon, sure¬ 
ty on such bond was held not liable 
for premiums on workmen’s compen¬ 
sation and public liability policies re¬ 
quired by such contract, since such 
policies were not part of the "work" 
so as to make surety liable for such 
premiums.—Standard Acc. Ins. Co. v. 
Knox, 184 S.W.2d ‘SIS, 144 Tex. 296. 

(2) However, a contractor’s bond, 
incorporating the contract which re¬ 
quired contractor to carry workmen’s 
compensation and public liability in¬ 
surance, and gueuranteeing the pay¬ 
ment of "all claims and demands in¬ 
curred under such contract" and ex¬ 
pressly designating laborers and map 
terialmen, as well as city housing au¬ 
thority. as payees, was held not to 
result in exclusion of subcontractor’s 
Insurance carrier as beneficiary.— 
Knox V. Ball, 191 S.W.2d 17, 144 Tex. 
402. 

9^ Kan.—Lumbermens Mut. Casual¬ 
ty Co. V. H. W. Underhill Const. 
Co., 88 P.2d 1107, 149 Kan. 684. 
Wash.—^Maryland Casualty Co. v. 
City of SeatUe, 118 P.2d 416, 11 
Wash.2d 69. 

“Supplies” 

Premiums on public liability and 
property damage insurance, required 
under contract with city for con¬ 
struction of sewer, were not "sup¬ 
plies" within meaning of statutory 
faithful performance bond, so as to 
render surety on bond liable therefor. 
—^Maryland Casualty Co. v. City of 
Seattle, supra. 
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resulting^ damage on the failure of the contracior 
to perform the contract,^ the liability, if any, of a 
surety on a bond to secure the faithful performance 
of a contract for a municipal improvement is lim¬ 
ited to that contract which the bond was given to 
secure.3 The surety is not liable where the con¬ 
tract is invalid® or unenforceable for want of mu- 
tuality,^ nor is he bound by subsequent transaction 
to which he is a strangerbut, by becoming a par¬ 
ty to a subsequent agreement, he may become bound ■ 
as joint contractor.® A nonprejudicial variance be- ‘ 
tween the bond and the contract is not fatal to the 
surety's liability.'* The surety may be held liable | 
for the default of an inditudual contractor who in 
effect executed the bond in the name of a com¬ 
pany under which he was doing business.® Delay in 
performance which is excusable under the provi¬ 
sions of the contract does not create liability on 
the bond,® but the surety is liable where the delay 
is a breach of the contracr.i® 

It will be presumed that, on abandonment of the 
work, the city received the benefit of materials de- j 
livered along the line of the improvement, so as 
to release the obligation of the sureties to that ex- | 


tent^^ The surety may have the right to complete 
the contract after a breach by the contractor and 
may be released from liability where he is deprived 
of that rightly unless he has waived it.^® The 
sureties are not released or discharged, nor is re¬ 
covery on the bond prevented, by changes in specifi¬ 
cations where such changes are provided for in the 
contract b}' an assignment of the contract, 
at least where the municipality has not consented to 
the assignment by an assignment of money due 
under the contract with the city's consent as au¬ 
thorized by the contract by damage to unfinished 
work from a storm by a certificate of the en¬ 
gineer approving the work where the contract does 
not provide that such certificate shall he conclu¬ 
sive or by an order of a county court, made with 
reference to special assessments, that the improve¬ 
ment conforms to the requirements of the ordi- 
nance.20 

A release by a city to a contractor for accrued 
claims for breach of contract does not discharge 
the surety from liability for future breaches by 
the contractor.®! While the acceptance of, and pay¬ 
ment for, work in the honest belief that it has been 


1. in. —City of East Peona v. Ooll- 
anm & Dire Co., 78 X.E.2d SG6, 334 
IlLApp. 108. 

a. Anz—Southern Surety Co. T- 
Prescott. 221 P. S34. 26 Ariz. 66. 

3L U.S.—^Hutchinson r. Kansas Bltu- 
lithic Co., Kan.. 239 F. 659. 152 C. 
C.A. 493. 

44 C-J. p 353 note 35. 

^ U.S.—^Pocatello v. Fidelity, eta, 
Co., G.CJLldaho. 267 F. ISl. 

44 C.J. p 353 note 36. 

5. U.S.—Marylcuid Casualty Co. ▼- 
City of South Xorfolk, C.C.A.Va., 
54 F.2d 1032. rehearinsr denied and 
modified on other grounds 56 F.2d 
822. certiorari denied City of South 
Norfolk V. Hazyland Casualty Co., 
62 S.Ct. 644, 286 U.S. 562, 76 L..Ed. 
1295. 

Ariz.—Southern Surety Co. v. Pres¬ 
cott, 221 P. 834, 26 Axis. 66. 
AddiUonal work 

In street improvement contract, 
paragraphs respecting additional 
work did not contemplate that inde¬ 
pendent project might be brought un¬ 
der terms and guaranty of original 
contract, without notice to surety.— 
Maryland Casualty Co. v. City of 
South Norfolk, aC.A.Va., 54 F.Sd 
1082, rehearing denied and modified 
on other grounds 5*6 F.2d 822, certio¬ 
rari denied City of South Norfolk v. 
Maryland Casualty Co.. 52 S.Gt. 644, 
286 U.S. 562, 76 L..Ed. 1295. 
IBodlfteatLon of ooniraot 

Surety on bond of contractor en¬ 
gaged to ooDstmet sewerage system 


I was held not liable to materialman 
where work was completed by a com¬ 
mittee of contractor's creditors, since 
transactions between contractor and 
creditors constituted modification of 
contract with village, performance of 
which was covered by bond.—Pro¬ 
gressive Clay Co. V. Globe Indemnity 
I Co. 2S7 N.T-S. S5S, 248 App-Dlv. 551, 
j affirmed 4 N.E.2d 818, 272 N.Y. 590. 

6 . Ark.—U. S. Fidelity, etc., Co. v. 
Sellers. 255 S.W. 26, 166 Ark. 599. 

7. Wash.—Yost v. Empire State 
Surety Co., 125 P. 167, 69 Wash. 
897. 

8 . S.D.—Mllbank v. Western Surety 
Co. Ill N.W. 561, 21 S.D. 261. 

19. U.S.—City of Reading v. U. S. 
' Fidelity & Guaranty Co., D.C.Pa., 
19 F.Supp. 350. 

Ky.—^Frankfort v. New York Fidelity, 
etc., Co., 235 B.W. 1076, 189 Ky. 
725. 

la U.S.—City of Reading v. U. S., 
D.C.Pa., 19 F.Supp. 350. 
ill, Ind-—^Fry v. P. Bannon Sewer 
Pipe Co., 101 N.B. 10, 179 Ind. 309. 
12 . Ill.—City of Des Plaines v. B-W 
Const. Co., 42 N.E.2d 343, 314 Ill. 
App. 610. 

Agreement for compdetloii of work 
Where hoard, on contractor's de¬ 
fault, terminated ‘'emplo^-ment" and 
called on surety to proceed to finish 
contract, and subsequent resolution 
recited that surety was completing 
work, surety completing work was 
held not to have entered into inde¬ 
pendent contract which would release 
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It from liability on bond.—^Maryland 

Casualty Co. v. Board of Water 

Com'rs of City of Dunkirk, C.C.A-N. 

Y., 66 F.2d 780, oertlorarl denied 54 

S.Ct 346, 290 U.S. 702, 78 L.Ed. 608. 

13. Ill.—City of Des Plaines v. B-W 
Const. Co., 42 N^.2d 348, 314 llL 
App. 610. 

lA Pa.—^Philadelphia ▼. Stewart, 51 
A. 348, 201 Pa. 536. 

Tex.—^Bradshaw v. Wolfe City, Civ. 
App, 8 S.W.2d 527, modified on 
other grounds Employers' Casualty 
Co. V. Wolfe City, Com.App., 25 S. 
W.2d 320. readopted 36 S.W.2d 694^ 
119 Tex. 552. 

15. Wls.—Citizens* State Bank of 
Sheboygan v. City of Sheboygan, 
224 N.W. 720, 198 Wls. 416. 

16. Iowa.—Sioux City v. Western 
Asphalt Paving Corporation, 271 N. 
W. 624, 223 Iowa 279, 109 A.D.R. 
608. 

17- N.Y.—New Rochelle v. Cortright, 
115 N.YB. 185, 181 App.Div. 140, 
affirmed 92 N.E. lOSO, 198 N.Y. 572. 

18L La.—^Mandevllle ▼. Paquette, 95 
So. 391, 158 La. 83. 

19- N.J.—Newark t. New Jersey As¬ 
phalt Go., 63 A. 294, 68 N.J.Law 
458. 

SO. m.—Downers Grove v. American 
Surety Co., 218 Ill-App. 60S. 

21 - N.Y.—New York v. De Marco, 
151 N.Y.S. 554, 166 AppJDlv. 35. 
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done in the manner required by the contract does 
not release the surety .22 the right to recover may 
be waived ,22 and liability on the bond terminates 
where the city delivers final certificates of accept¬ 
ance of the work and waives the right to a continu¬ 
ing bond,24 and also the surety is discharged where 
the cit}', without the surety’s knowledge, pays the 
contractor in a manner other than authorized by 
the contract.25 

Notice of default. A provision in the bond that 
the municipality shall give the surety notice of 
the contractor’s default is a reasonable one2fi and 
is binding on the city.2* However, the giving of 
the notice stipulated for is not an absolute condi¬ 
tion precedent to liability failure to give it does 
not affect liability where no loss results directly 
therefrom.29 


Actions. Where the bond is one of "guaranty” 
rather than “indemnity,” a right of action accrues 
immediately on default by the contractor.*® The 
city may sue on the bond for the damages which 
it has suffered from a breach ,21 even though a 
“forfeiture" of the bond is provided for,*2 or even 
though another bond covering maintenance of the 
improvement has also been given,** and according to 
some authorities the citj' not only has the right,*4 
but also the duty,*® to enforce the bond for the 
benefit of property owners injured by the contrac¬ 
tor's breach of contract; but other courts hold that 
the city may not recover on the bond as trustee 
for the property owmers or special taxpay-ers in¬ 
jured.** The surety may be sued alone.*7 

The petition, declaration, or complaint must 
state a cause of action,** and the evidence received 
must be confined to that admissible under the is- 


82. Or.—Seaside ▼. Randles. 180 P. 

319. 92 Or. 650. 

44 C.J. P 363 note 49. 
imdisoovezed and nnknown defects 
Iowa.—City of Osceola v. GJellefald 
Const. Co.^ 279 N.W. 590. 225 Iowa 
216. 

23. Wls.—^Lumbermen's Mut. Cas. 
Co. V. S. Morgan Smith Co.. 28 N. 
W.2d 343. 251 Wls. 218. 

24. N.T.—Central Park Plaza Corpo¬ 
ration V. City of New York, 26 N. 
Y.S.2d 241. 

25. Tex.—^^tna Casualty & Surety 
Co. V. Robertson Lumber Co., Civ. 
App., 3 S.W.2d 895. 

26. Tenn.—Bristol v. Bostwlck, 240 
S.W. 774, 146 Tenn. 205. 

44 CJ. p 363 note 51. 

27. Tenn.—^Bristol v. Bostwlck. su¬ 
pra. 

28L Ran.—^Republic County v. U. S. 
Fidelity, etc., Co.. 160 P. 590. 96 
Kan, 256. 

29. Kan.—^Republic County v. U. S. 
Fidelity, etc., Co., supra. 

30. UJ3.^ity of Reading v. United 
States Fidelity & Guaranty Co., D. 
C.Pa.. 19 F.Supp. 360. 

31. Iowa.—^BUpwell v. National Sure¬ 
ty Co., 106 N.W. 318, 130 Iowa 656. 

44 C.J. P 352 note 27. 

Bstoppel 

Fact that municipality had used 
pavements for four and one-half 
years without complaint held not to 
estop municipality to bring action on 
paving contractor's bond for failure 
to construct pavement of the required 
thickness where fraud was hidden 
from view and municipal Inspectors 
had colluded with contractor In get¬ 
ting work approved.—Sioux City v. 
Western Asphalt Paving Corporation. 
271 N.W. *624, 223 Iowa 279, 109 A. 
L.R. 608. 


32. Mo .—Ford v. Flllson. 230 S.W. 
637, 287 Mo. 683. 

44 C.J. p 354 note 65. 

33. Ill.—^Moline v. Barber Asphalt 
Pav. Co., 208 IlLApp. 617. 

34. Cal.—City of Oakland v. De 
Guards, 272 p. 779, 95 CaLApp. 270, 
rehearing denied and modified on 
other grounds 273 P. 819, 95 Cal. 
App. 270. 

Ill.—Chicago V. Dee. 218 Ill.App. 473. 
Iowa.—Sioux City v. Western Asphalt 
Paving Corporation, 271 N.W. 624, 
223 Iowa 279. 109 A.L.R. 608. 
Betentlon of fluids by dty 

(1) Street contractor's surety can¬ 
not, in action by city as trustee, urge 
defense based on assumption tliat 
city would wrongfully hold money re¬ 
ceived for its own use.—City of Oak¬ 
land V. De Guarda, 272 P. 779, 95 Cal. 
App. 270, rehearing denied and modi¬ 
fied on other grounds 273 P. 819, 95 
Cal.App. 270. 

(2) In municipality's action on 
pavmg contractor's bond, in which 
the property owners as well as the 
municipality were real parties In in¬ 
terest, court was required to assume 
that city officials would account to 
the abutting property owners for the 
money recovered after deducting the 
cost which the municipality was put 
to in recovering the money.—Sioux 
City V. Western Asphalt Paving Cor¬ 
poration, 271 N.W. 624, 223 Iowa 279, 
109 A.L.R. 608. 

Beal party in interest 

Municipality which had entered in¬ 
to contract for paving construction to 
be paid for by special assessments 
was held not real party In interest in 
action on contractor's bond within 
statute, with the exception of item 
for making tests to determine wheth¬ 
er work was sufficient since property 
owners would be entitled to the bene¬ 
fit of the recoupment.—Sioux City v. 
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Western Asphalt Paving Corporation, 
supra. 

35. N.Y.—Eno v. New York, 68 N.Y. 
214. 

36. Mo.—St. Louis V. Anderson. 129 
S.W. 528, 229 Mo. 181—St Louis v. 
G. H. Wright Contracting Co.. 101 
S.W. 6, 202 Mo. 451, 119 Am.S.R. 
810. 

37. S.D.—^Mllbank v. Western Sure¬ 
ty Co., Ill N.W. 661, 21 S.D. 261. 

38. Ill.—Moline v. Barber Asphalt 
Pav. Co., 208 IlLApp. 617. 

44 C.J. p 354 note 68. 

Pzaud 

In action by municipality on con¬ 
tractor's bond after acceptance of 
projects by municipality, fraud in 
cheating and defrauding municipality 
by failure to construct pavement of 
required thickness was held suffi¬ 
ciently alleged to overcome estoppel 
due to acceptance of work by munici¬ 
pality.—Sioux City V. Western As¬ 
phalt Paving Corporation, 271 N.W. 
624, 223 Iowa 279, 109 A.L.R. 608. 
Baneflcial Interest 

In action by municipality on con¬ 
tractor's bond, in which abutting 
property owners are real parties in 
interest proper practice in pleading 
calls for an allegation in petition to 
the effect that the action is brought 
on behalf of the municipality and on 
behalf of the i>artles beneficially in¬ 
terested, but failure so to allege was 
held not to preclude municipality 
from bringing action in its own name 
where contract, bond, and specifica¬ 
tions were part of the petition and 
indicated true relationship which mu¬ 
nicipality as a party to contract and 
as obligee in bond sustamed to all in¬ 
terested parties.—Sioux City v. West¬ 
ern Asphalt Paving Corporation, su¬ 
pra. 
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sues made by the pleadings.®® General rules apply 
as to the burden of proof,^® and the admissibil- 
and weight and sufficiency*® of the evidence. 
Questions of fact should be submitted to the jury^® 
under proper instructions by the court.^^ A pro¬ 
vision in the judgment that it does not bar a claim 
for additional future damages is improper since 
recovery on the bond may not be piecemeal.45 

Damages. The measure of recovery on a bond for 
the performance of a municipal improvement con¬ 
tract is the actual damages suffered by the munici¬ 
pality as a result of the breach of contract by the 
contractor and these damages are generally the 
excess, if anj’’, of the reasonable cost of completing 
the contract according to the terms thereof over 


the amount the contractor would have been entitled 
to receive but it has been held that where the 
municipalit}' has turned over to the contractor ne¬ 
gotiable bonds for the entire contract price, and 
the contractor has wholly defaulted and refused to 
perform, the actual damages recoverable are the 
par value of the bonds.^® In determining whether 
the payments made by the municipality plus the ex¬ 
pense of completing the work exceed the contract 
* price, credit may not be allowed the municipality 
for illegal pajments made b}' it with knowledge of 
the facts making them illegal.^® A valid provision 
for liquidated damages has been held to be enforce¬ 
able against the bond,®® but it has also been held 
that liquidated damages are not recoverable,®! at 
least where not provided for in the bond, even 


39. ^r.Y.—Medina v. Dingledine, 104 
XE. Ills, 211 X.T. 24. 

44 C.J. p S54 note 69. 

4a Iowa.—Sioux City v. TVestern 
Asphalt Paving Corporation, 271 X. 
W. 624, 223 Iowa 279, 109 A.L..R. 
60S. 

41. Iowa.—Sioux City v. Western 
Asphalt Paving Corporation, supra. 
Svidsnea held x»>opezly excluded 
Iowa —Sioux City v. Western Asplialt 
Paving CoriKiration, supra. 

48. Iowa.—Sioux City v. Western 
Asphalt Paving Corporation, supra. 
Ey.—^Fidelity & Deposit Co. of Mary¬ 
land V. Board of Councllmen of 
City of Frankfort, 70 S.W.2d 685, 
263 "Ky. 802. 

Pzima fade case 

Testimony that certain sums were 
expended by the obligee In complet¬ 
ing the contract in accordance with 
the plans makes a prima facie case 
against the surety.—Council t. TJ. S. 
Fidelity, etc., Co., 175 P. 44, 81 Idaho 
629. 

43. Iowa.—Sioux City v. Western 
Asphalt Paving Corporation, 271 N. 

W. 624. 223 Iowa 279, 109 A.L 1 .R. 
60S. 

Mich.—City of Detroit v. Porath, 260 

X. W. 114, 271 Mich. 42. 

Tenn.—Town of Franklin v. Hermit¬ 
age Ensrlneerlng Co., 12 TenmApp. 
434. 

44 C.J. p 854 note 71. 

TThdisputed Issns for court 
Iowa.—Sioux City v. Western Asphalt 
Paving Corporation, 27l N.W. 624, 
223 Iowa 279, 109 A.L.R. 608. 

44. Mich.—City of Detroit v. Porath, 
260 N.W. 114, 271 Midi. 42. 

44 CJ. p 354 note 72. 

Xtoansstad lastrootlona piopody ro- 
foaod 

Conn.—New London Water Com*rs v. 
Robbins, 74 A. 938, 82 Conn. 623. 


Mich.—City of Detroit v. Porath, 260 
N.W. 114, 271 Mich. 42. 

Palinra to Instruct on effect of the 
acceptance of contract and as to what 
would constitute fraud sufficient to 
overcome the estoppel because of 
acceptance held error where estoppel 
was one of defenses pleaded.—Sioux 
City T. Western Asphalt Paving Cor¬ 
poration, 271 N.W. 624, 223 Iowa 279, 
109 A.L.R. 608. 

45. Iowa.—City of Osceola v. GJelle- 
fald Const. Co., 279 N.W. 590, 225 
Iowa 215. 

43. Cal.—Los Angeles v. Shafer, 200 
P. 384, 53 CaLApp. 458. 

Okl.—^Maryland Casualty Co. v. 

Wellston, 148 P. 691, 47 OkL 417. 

47. Ohio.—Village of Bay v. U. S. 
Fidelity & Guaranty Go., 156 N.K 
227, 24 Ohio App. 73. 

R.L—^U. S. Fidelity & Guaranty Oo. 
V. Rhode Island Covermg Co., 167 
A. 143, 53 R.I. 397. 

Tex.—^Bradshaw v. Wolfe City, Civ. 
App.. 3 S W.2d 527, modified on oth¬ 
er grounds Employers’ Casualty Co. 
V. Wolfe City, ComA.pp., 25 S.W.2d 
320. readopted 35 S.W.2d >694. 119 
Tex. 652. 

44 C.J. p 858 note 56. 

Bejeotlon of lowost bid for oomple- 
tioBL of woxk, where bidder lacked 
necessary finances and equipment, 
held Justified as matter of law. In ac¬ 
tion against surety of orlgrinal de¬ 
faulting contractor.—Syracuse Inter¬ 
cepting Sewer Board v. Fidelity & 
Deposit Go. of Maryland, 174 N.E. 
657, 255 N.Y. 288. 

TTnlt, lump sum, prices 
Where construction contractor gave 
bond to city whereunder city had 
Tight to complete work in event of' 
default and charge expense thereof to i 
contractor or his surety, and on con¬ 
tractor's default city obtained anoth- j 
er contractor to complete work, meas¬ 
ure of damages In action on contrac¬ 
tor’s bond was difference between | 
first contractor's and second contrac- ^ 
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tor's aggregate prices, despite fact 
that both contracts provided for unit 
rather than lump-sum prices, since 
bond was one of guaranty and lump¬ 
sum prices were readily ascertain¬ 
able.—City of Reading v. U. S. Fidel¬ 
ity & Guaranty Co., D.GLFa., 19 F. 
Supp. 850. 

CSiasge In wodc 

(DA city which reconstructed a 
defective dam in a manner not called 
for by contractor’s specifications 
could not recover from surety on 
contractor’s bond amount of expendi¬ 
ture In excess of what It would have 
cost to repair dam with material 
called for by specifications.—City of 
Osceola v. GJellefald Const. Co., 279 
N.W. 590. 225 Iowa 215. 

(2) Excess cost of alterations In 
sewer Improvement contract after 
original contractor’s default held not 
chargeable to original contractor and 
surety.—Syracuse Intercepting Sew¬ 
er Board v. Fidelity & Deposit Co. of 
Maryland, 174 N.B. 667. 255 N.Y. 288. 
Damages for delay 
Where, after default by construc¬ 
tion contractor, city obtained second 
contractor, who guaranteed to com¬ 
plete construction within four 
months, city was held not entitled In 
action on defaulting contractor's bond 
to recover damages for more than 
four months’ delay, despite fact that 
second contractor did not complete 
work within guaranteed period.—City 
of Reading v. U. S. Fidelity & Guar¬ 
anty Co., D.G.Pa., 19 F.Supp. 360. 

4 & OkL—Maryland Casualty Co. v. 
WeUston. 148 P. 691, 47 Okl. 417. 

49. N.Y.—^Medina v. Dingledine^ 104 
N.B. 1118, 211 N.Y. 24. 

44 CJ. p 354 note 58. 

50. U.S.—City of Reading v. IT. fi. 
Fidelity & Guaranty Co., D.CPa., 
19 F.Supp. 860. 

5L CaJ.—^Los Angeles v. Shafer, 200 
P. 884, 63'CalA.pp. 458. 
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though provided for in the contract®^ or the specifi¬ 
cations.®® 

§ 1173. Guaranty, Maintenance, or Repair 
Bond 

A municipal corporation may require a contractor for 
a municipal improvement to give a bond guaranteeing the 
quality of the work for a specified time and requiring him 
to make all repairs during that time. 

In making a contract for an improvement, it is 
proper for a municipal corporation to require the 
contractor to give a bond guaranteeing the quality 
of the work and materials for a specified period of 
time and binding him, during that period, to make 
all repairs rendered necessary by poor workmanship 
or materials.®-^ The fact that such bond is not given 
until some time after the awarding of the contract®® 
or the completion of the ■wwk®® is immaterial, pro¬ 
vided it is supported by a consideration but it 
should be given before the improvement is paid for®® 
or judgment is rendered in favor of the contrac¬ 
tor on the contract.®® The failure to give such 
bond, even though required by charter, does not 
affect the validity of the contract for the improve¬ 
ment®® The contractor is bound by the provisions 
of the bond even though the plans and specifications 
were prepared by the city,®i and even though he 


§ 1173 

has fully complied therewith and repairs are neces¬ 
sitated by their inadequacy.®® 

In construing the bond, the intention of the par¬ 
ties is to be ascertained from an examination of 
the bond as a whole,®® and a maintenance bond is 
to be construed in connection wth the contract and 
other bones given by the contractor.®* A provi¬ 
sion that the decision of a municipal board as to 
the necessity of repairs shall be final is valid and 
the board’s determination is conclusive in the ab¬ 
sence of fraud or bad faith.®® The municipality’s 
claim against a surety must be presented in good 
faith,®® but It is not required to disclose facts 
which tend to dispute its claim where they are 
not within its exclusive knowledge and are acces¬ 
sible to the surety by ordinary inquiry.®^ Provided 
there has been a breach of a condition of the bond®® 
and the city has been damaged thereby,®® it has a 
right to sue on the bond^® and, as an incident of its 
right to sue, it has a right to compromise and set¬ 
tle the litigation.^^ 

Ordinarily liability on the bond is limited to de¬ 
fects due to defective materials or workmanship,"^* 
and does not cover defects from ordinary wear and 
tear or other causes."^® While a municipality has 
been held not entitled to maintain an action on the 
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5X Minn.—'Winona v. Jackson, 100 
X.W. 368. 92 Minn. 453. 

63L Ark.—U. S. Fidelity, etc., Co. v. 
Blsrthevllle Sewer Impr. l>lst. Xo. 1, 
209 S.W. 88, 137 Ark. 375—Nick 
Peay Constr. Go. v. Miller, 139 8. 
W. 1107,100 Ark. 284. 

6 ^ N.J.—Devlin v. Jersey City, 100 
A. 208. 90 N.J.Law 818. 

44 C.J. p 354 note 73. 

Baqniremeiit not self-enforolng 
Ordinance providing that council 
shall require street improvement con¬ 
tractor to guarantee Improvement for 
specified time to be fixed by council 
held not self-enforcing.—City Trust 
Co. V. Cunningham. Mo.App., 7 S.W. 
2 d 466. 

sa. Okl.—^Beiry v. Drumright, 237 
F. 102.110 Okl. 223. 

66 . Ky.—Wallace v. Louisa, 278 6. 
W. 720, 217 B:y. 419. 

67. N.Y.—Seneca Falls v. Botsch, 
149 N.Y.S. 820, 86 Misc. 481. 

44 C.J. p 364 note 76. 

68 i Okl.—^Berry v. Drumrlght, 287 
P. 102, 110 Okl. 228. 

59. U.S.—O’Reilly v. Cambridge, C 
aA.Ohlo, 279 F. 961. 

GO. Or.—J. H. Tillman Co. v. City of 
Seaside, 26 P.2d 917, 145 Or. 239. 

61. Mo.—Monett v. OlllolA 266 S.W. 
758, 417 Mo.App. 418. 

68 . Ey.—White Const. Oo. v. City 


of MadlsonvUle, 121 S.W.2d 55, 275 
Ey. 416. 

44 C.J. p 854 note 80. 

63. Ark.—Connelly ▼. Beauchamp, 13 
S.W.2d 28, 178 Ark. 1036. 

Sefects covered by bond 

(1) A maintenance bond executed 
by construction company was con- 
struable as covering any and all de¬ 
fects occurring within five-year pe¬ 
riod after the construction, due to de¬ 
fective material or workmanship, in¬ 
cluding foundation which was part of 
the workmanship and as covering de¬ 
fects in streets resulting from leak¬ 
age of old water pipes under the 
foundation.—White ConsL Co. v. City 
of MadlsonvUle. I2l S.W.2d 55, 275 
Ey. 416. 

(2) Provision of maintenance bond 
exempting contractor from liability 
for defects resulting from defects in 
old base, held not to relate to defects 
resulting from smoothness of base.— 
Connelly v. Beauchamp, 13 S.W.3d 28, 
178 Ark. 1036. 

6 d. Ark.—Connolly v. Beauchamp, 
supra. 

Ignoraaoe of piovbdOB 

Bond guaranteeing faithful per¬ 
formance of paving contract which 
required work to be done according 
to ordinance providing for contrac¬ 
tor's bond guaranteeing street main¬ 
tenance for five years, and according 
to specifications containing similar 
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provision, held to cover street main¬ 
tenance provision in specifications, 
even though unknown to surety.— 
Fidelity & Deposit Co. of Maryland 
V. Board of Councilmen of City of 
Frankfort, TO S.W.2d 685, 253 Ky. 
802. 

▼arlanoe between BpecUlcatloBs and 
bond Immaterial 

Ky.—^Whlte Const. Co. v. City of Mad¬ 
lsonvUle, 121 S.W.2d 65, 275 Ey. 
416. 

65. Ark.—Connelly v. Beauchamp, IS 
S.W.2d 28, 178 Ark. 1036. 

66 . U.S.—City of Richmond, Ky., v. 
Fidelity & Deposit Co. of Maryland, 
C.C.A.Ey., 58 F.2d 487. 

87. U.S.—City of Richmond, Ky. v. 
Fidelity & Deposit Co. of Mar^'land, 
supra. 

68 . Or.—^Dalles City v. ^tna Acci¬ 
dent, etc., Co., 182 P. 385, 93 Or. 
148. 

44 C.J. p 864 note 81. 

69. Mo.—St- Joseph v. Rackllffe-Glb- 
son Constr. Co., App., 203 S.W. 223. 

TO. Ark.—^McClendon v. State, 195 
S.W. 686. 129 Ark. 286. L.R.A.1917F 
535. 

71. Ark.—McClendon v. State, supra. 

79L Iowa.—Charles City v. Rasmus¬ 
sen. 232 N.W. 137, 210 Iowa 841, 72 
A.L.R. 638. 

73. Iowa.—Charles City v. Rasmus¬ 
sen, supra. 
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bond until the repairs are made, the costs certified * 
and approved, etc.,^^ it has also been held that the I 
making of the necessary repairs b 3 ^ the city is not i 
a condition precedent to an action on the bond,"5 
nor is the action of city officials in approving the 
original work and accepting it when done a de¬ 
fense to an action on the bond/^ but it is a good 
defense that the city maintained control over the 
work and compelled the contractor, over his pro¬ 
test, to use improper materials."* The surety is 
not released by the contractor’s agreement to do 
additional work where the agreement is a separate 
contract. 

The fact that some repairs were made by the sure¬ 
ty within the period of the guaranty does not es¬ 
top the contractor and the surety to assert the 
defense that subsequent repairs were not within the 
terms of the guaranty’.”® Where an action at law- 
on the bond is defended on the ground that the city 
engineer failed to give notice of defects as pro¬ 
vided in the contract, the city maj- reply that the en¬ 
gineer w-as corruptly hired by the contractor not 
to give notice but it is proper to refuse an amend¬ 
ment of the reply during the course of the trial 
where the facts, if they existed, were known to the 
city prior to the commencement of the trial.81 
Whether the repair work w^as rendered necessary 
by the acts of the city is a question for the jury.^^ 
Where the contractor and his surety were given 
an opportunity to repair the work and refused, the 
city has been held entitled to recover the amount 
it actually expended in having the work repaired.83 
A surety suing to rescind a settlement on the ground 


of fraud has the burden of proving fraud by clear 
and convincing evidence. 

§ 1174. Bonds for Payment of Labor and Ma¬ 
terials 

The necessity, requisites, and sufficiency-, etc., of 
a contractor’s bond providing for the paj-ment of 
labor performed and materials furnished in the 
construction of a public improvement are discussed 
infra §§ 1175-1 ISO. 

Examine Pocket Parts for later cases. 

§ 1175. - Necessity or Propriety 

A municipal corporation contracting for an Improve¬ 
ment may be authorized or required to take a bond pro¬ 
tecting laborers and materialmen, but it Is not liable for 
Its failure to do ao unless such liability Is Imposed by 
statute. 

W^le it has been held that, in the absence of 
express authorization, a bond conditioned for the 
payment of labor performed and materials furnished 
cannot be required,®^ it has generally been held that 
a municipal corporation in the exercise of its gen¬ 
eral pow-ers may require contractors to furnish a 
bond to pay materialmen and laborers,^^ and under 
the provisions of many statutes or charters a mu¬ 
nicipality entering into a contract for a public im¬ 
provement is authorized or required to take from 
the contractor a bond conditioned for the payment 
of labor performed and material furnished in the 
construction of the improvement under the con- 
tractS^ The purpose of such requirement is to 


74. Okl.—strong' v. Incorporated 
Town of Beaver, 73 P.2d 405, 181 
Okl. 305. 

Tfii Iowa.—Charles City v. Hasmus- 
aen, 232 N.W. 187, 210 Iowa 841, 
72 A.L.R. 688. 

44 C.J. p 354 noie 85. 

76. Ky.—-TThite Const. Co. v. City of 
Madlsonville, 121 8.W.2d 55, 275 
Ky. 416. 

44 C.J. p 354 note 86. 

Sjatent defects 

Ky.—White Const. Co. v. City of Mad- 
IsonvUle, supra. 

77. N.T.—City of Syracuse v. Dale 
Engineering Co., 253 X.Y.S. 444, 
233 AppJ>lv. 417. 

TS;, Md.—^Reinhardt Const. Co. v, 
City of Baltimore, 146 A. 577, 157 
Md. 420. 

TO. Kan.—^Leavenworth ▼. Green 
Biver Asphalt Co., 196 P. 1091. 108 
Kan. 789. 

80. U.S.—^Hutidiinson v. traTiMaa 
BltuUthlc Ga, Kan., 289 F. 659, 152 
CGJL 493. 


I 81. U.S.—Hutchinson v. Elansas 

I Bitulithic Co., supra. 

88 . Mo.—^Monett v. Gilloiz; 266 S.W. 
758, 217 Mo.App. 418. 

44 C.J. p 355 note 90. 

83. Ky.—^Bldellty & Deposit Co. of 
MaryUmd v. Board of Councllmen 
of City of Frankfort, 70 6.\7.2d 
685. 253 Ky. 802. 

84. U.S.—City of Richmond, Ky., v. 
Fidelity & Deposit Co. of Mary¬ 
land, CCA.Ky., 53 F.3d 487. 

I Bvldeaoo held InsulBoliait to establish 
fraud 

U.S.—City of Richmond, Ky., v. Fi¬ 
delity & Deposit Co. of Maryland, 
supra. 

85. Minn.—Park v. Sykes, 69 N.W. 
712, 67 Minn. 153. 

44 CJr. p 355 note 94. 

88 . Pa.—^Borough of Castle Shannon 
V. Colllnger, 167 A. 629, 110 Pa.Su- 
per. 144. 

44 C.J. p 855 note 95. 

87. Conn.—Cozpns Jmzls cited in 
Felton & King v. Town of Bethle¬ 
hem, 147 A- 144, 146, 109 Conn. 647. 
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Del.—Wilmington Housing Authority, 
for Use of Simeone v. Fidelity & 
Deposit Co. of Md., 4l A.2d 826. 8 
Terry 667, affirmed In part and re¬ 
versed on other grounds in part 47 
A.2d 524, 4 Terry 381. 

Pa—City of Philadelphia, to Use of 
U. S. Pipe & Foundry Co., v. Jafol- 
la 167 A 569. 811 Pa 575. 

WIs.—Cowin & Co. V. City of Merrill. 

233 N.W. 561, 202 Wls. 614. 

44 C-JT. p 356 note 91. 

A housing aothozlty Is not a town, 
city, or county within a statute re¬ 
quiring such bodies to obtain a bond 
protecting laborers and materialmen 
when contracting for public Improve- 
menta—Johnson-Foster Co. v. 
D'Amore Const Co., 60 N.E.2d 89, 314 
Mass. 416, 148 AL.R. 363. 

Beten.tlo& of payments 
City may obtain statutory security 
for payment by contractor for labor 
and materials used on public works, 
by combination of surety bond and 
retained sum, or> by either alone; 
under contract requiring contractors 
to furnish surety bond as security 



63 C.J.S. 


MVSICJTAL COBPOBATIOyS 


§ 1176 


protect those furnishing labor or material for mu- i 
nicipal improvements^* by affording them protec- j 
tion similar to that provided by a mechanics’ lien j 
law in the case of private improvements.s* Such 
a requirement is a proper exercise of legislative 
power,*0 and is to be liberally construed®^ in favor 
of laborers and materialmen.*^ 

Liability of municipality or officers for failure to 
require bond. Where a bond conditioned for the 
payment of indebtedness incurred by the contractor 
for labor and material is not taken as required by 
statute or charter, it seems that the municipal offi¬ 
cers charged with the duty of taking the bond may 
be held individually liable to laborers and mate¬ 
rialmen injured thereb^^;** but the municipality 
is not liable for such neglect*^ unless liability is ex¬ 
pressly imposed on it by statute,** and then only in 


the cases, and to the extent, provided by statute,*® 
but notices*'" and statements** required by other 
statures are not conditions precedent to an action to 
enforce the sratutoiy liability of a municipality for 
failure to take a bond conditioned for the payment 
of labor and materials. 

§ 1176. -Requisites and Sufficiency 

The fact that the bond does not comply with the 
statute, charter, or ordinance requiring It does not render 
the bond Invalid, but it may be enforced as a common-law 
bond unless the statute declares that bonds not conform¬ 
ing to it shall be void. 

The fact that the bond does not comply with the 
statute, charter, or ordinance requiring it does nof 
render the bond invalid, but it may be enforced 
as a common-law bond** unless the statute declares 


for payment of labor and materials, 
and permitting city to retain sums to 
cover unpaid filed claims, both re¬ 
tained sum and surety bond consti¬ 
tuted statutory security.—^Hub Steel 
& Iron Works v. Dyer. 196 N.E. 645. 
283 Mass. 463. 

XmprovsmsiLt of lands; pnbllo bnlld- 
lags 

(1) A statute requiring the con¬ 
tractor to furnish such bond In the 
case of a contract for the improve¬ 
ment of lands or the erection or re¬ 
pair of public buildings has been held 
not to include a contract for the con¬ 
struction or repair of streets.— 
Greene County v. Southern Surety 
Co.. 141 A. 27. 292 Pa 304—^Borough 
of Somerset v. Barber. 157 A. 501, 
103 Pa.Super. 20. 

(2) The same conclusion has been 
reached with respect to the construc¬ 
tion of sewers.—^Patterson v. New 
Bagle Borough. 144 A. 423, 294 Pa 
401. 

Pnbllo work or improvament 
A street improvement contract Is 
within a statute requiring a bond pro¬ 
tecting laborers and materialmen 
where the contract is for a public 
work or ImprovemenL—^B. Nlcoll & 
Co. V. National Surety Co., 295 P. 
1066. Ill GalA.pp. 388. 

88. Ala—^Universal Electric Const. 
Go. of Alabama v. Robbins, 194 So. 
194, 239 Ala 105. 

N.D.—^Payseno v. Padgett Co., 212 N. 
W. 886, 55 NJD. 164. 

88. HI.—^Fodge v. Board of Educar 
tion of Village of Oak Park. Dlst. 

97. 82 N.K2d 650. 309 ni.App. 109. 
Ky .—^Marlon Steam Shovel Co. v. Un¬ 
ion Indemnity Co., 76 S.W.2d 541, 
255 Ey. 817. 

Mo.—City of St. Liouia to Use of 
Stone Creek Brick Co., v. Eaplan- 
McGowan Go., 108 S.W.2d 987, 233 
MoA.pp. 789. 

44 aJ. p 866 note 91 [a]. 

68 C. J.8.—56 


90. Conn.—^Felton & King v. Town 
of Bethlehem, 147 A. 144. 109 Conn. 
647. 

N.T.—Commonwealth of Pennsyl¬ 
vania V. Beals. 249 N.Y.S. 232, 139 
Misc. 785. 

44 C.J. p 355 note 92. 

Daclaratloa of pnbllo policy 
Uld—^Fodge v. Board of Education of 
Village of Oak Park, DisL 97, 32 N. 
B.2d 650. 309 IU.App. 109. 

81. Conn.—^Pelton & King ▼. Town 
of Bethlehem. 147 A. 144, 109 Conn. 
547. 

! Or.—Portland v. O'Neill, 192 P. 909, 
98 Or. 162. 

Oonstmotion la Siazmosy with history 
mad purpose 

Mich.—^Davy Fuel & Supply Co. v. S. 
R. Ratcliffe Plastering Co.. 244 N. 
W. 472, 260 Mich. 276. 

98. U.S.—U. S., for use of Hill v. 
American Surety Co., Wash.. 26 S. 
Ct 168, 200 U.S. 197, 50 L.Ed. 487— 
Guaranty Co. v. Pressed Brick Co.. 
Colo.. 24 S.Gt. 142, 191 U.S. 416, 48 
lj.Ed. 242—Christman v. Southern 
Surety Co.. D.C.Mich.. 43 F.2d 452, 
affirmed. C.C.A., Southern Surety 
Co. V. Christman. 43 F.2d 455. 

93. Mich.—Alpena v. Title Guaranty, 
etc., Co.. 123 N.W. 536, 158 Mich. 
678. 

44 C.J. P 355 note 96. 

94. U.S.— K. I. Du Pont de Nemours 
& Co. V. City of Glenwood Springs, 
Colo.. C.aA.Colo., 19 F.2d 225. 

Ala.—^Robbins v. City of Sheffield, 
188 So. 874, 237 Ala. 674. 

Ill.—Gunther v. O'Brien Bros. Const. 

Co.. 16 N.E.3d 890, 369 Ill. 862. 

N.H.—^Mason v. Portland Const. Co., 
180 A. 477. 85 N.H. 487. 

Okl.—^American Sash & Door Co. v. 

McGregor. 264 P. 602, 129 Okl. 261. 
Pa.—Szilagyi v. City of Bethlehem, 
167 A. 782, 812 Pa. 260. 

44 CJ. p 356 note 97. 
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[ Duty is one imposad by law and not 
by contract.—^Robbins v. City of 
Sheffield, 183 So. 874, 237 Ala. 674. 

i 

95. Ala.—Robbins v. City of Shef¬ 
field, supra. 

I 44 C.J. p 355 note 98. 

Where the statute imposes a maau 
datoxy duty, the municipality is lia¬ 
ble if it fails to require a bond.— 
Cowin & Co. V. City of Merrill, 233 
N.W. 661, 202 WIs. 614. 

96;. Minn.—Wilcox Dumber Co. v. Ot¬ 
ter Tail County School Dlst. No. 
268, 114 N.W. 262, 103 Minn. 43. 

44 C.J. p 356 note 99. 

97. Wash.—Crab Creek Lumber Co. 
V. Othello, 142 P. 429. 81 Wash. 62. 

44 C.J. P 356 note 1. 

98. Wash.—Gate City Lumber Co. v. 
Montesano, 111 P. 799, 60 Wash. 
586. 

44 C.J. p 356 note 8. 

99. HI.—^Laclede Steel Co. v. Hecker- 
Moon Go., 279 Ill.App. 295. 

Tex.—^Indemnity Ins. Co. of North 
America v. South Texas Lumber 
Go., Civ.App., 19 S.W.2d 918, modi¬ 
fied on other grounds, Com.App., 29 
S.W.2d 1009. 

44 C.J. P 356 note 4. 

HuerUou of some oonditloa not 
called for by statute would not vitiate 
the whole bond unless the Inserted 
matter was Illegal—^Metropolitan 
Pipe & Supply Co. v. D'Amore Const. 
Co., 86 N.E.2d 211, 309 Mass. 380. 
Bond given under general statute 
Fact that statute requiring bond 
Arom street work contractors gave 
materialmen broader remedy than 
statute requiring bond of public work 
contractors did not affect validity of 
bond grlven under latter statute by 
street work contractor.—^B. Nlcoll & 
Co. V. National Surety Co., 295 P. 
1065, 111 CalA.pp. 833. 
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that bonds not conforming to it shall be void.^ 
Thus a bond which exceeds the requirement of the 
statute or ordinance may be enforced according to 
its terms if voluntarily given.2 It is not a fatal 
objection to the validity of the bond that the pen¬ 
alty thereof is smaller^ or larger'* than the amount 
required by statute; that the city is named as obligee j 
rather than the state, as provided by statute;^ 
that the consent of the surety to the insertion of 
the condition is given by telegraph;® or that the 
bond is not filed in a designated public ofEce as re¬ 
quired by statute.^ Also a contention that the bond 
is invalid because taken by the city rather than by a 
public officer, as provided by statute, "will not be 
sustained.^ While the contract and the bond should 
be separate instruments, the bond is valid although 
combined with the contract where it is executed 
by the proper persons.® Delay in giving the bond 
does not invalidate it,^® and it is immaterial wheth¬ 
er the bond is executed before or after the execu¬ 
tion of the contract.^^ 

§ 1177. - Construction 

A contractor's statutory bond conditioned for the 
payment of the labor and material used In a public Im¬ 


provement is to be construed In the light of the statute 
requiring it, but a common-law bond is to be construed 
according to Its language. 

A contractor’s statutory bond conditioned for the 
pa\Tiient of the labor and material used in a public 
improvement is to be construed in the light of the 
j statute requiring it^® and should be liberally con¬ 
strued with a view to effectuating the legislative pur¬ 
pose;^® the statutory provisions are read into and 
become part of the bond,^^ and the obligation re¬ 
quired by the statute may not be limited by the lan¬ 
guage of the bond,15 at least where the bond refers 
to the statute,!® and, according to some authori¬ 
ties, even where the parties did not contemplate 
that the statute should be read into the bond;i^ 
but this latter rule has-been held inapplicable where 
the statute makes provision for the protection of 
laborers and materialmen in the event a bond com¬ 
plying with the statute is not given.i® Within the 
scope of the undertaking of the sureties under the 
statute, a statutory bond is to be liberally interpreted 
in favor of laborers and materialmen.!® 

On the other hand, where the bond is a common- 
law, and not a statutory, bond, it is to be construed 


1. Mass.—Metropolitan Pipe & Sup¬ 
ply Co. V. D'Ainore Const. Co., 35 
X'.E.Sd 311. 309 Mass. 380. 
dL Pa.—City of Philadelphia, to XJse 
of U. S. Pipe & Foundry Co. v. Jap 
folia. 1«7 A. 569, 311 Pa. 676—^East¬ 
on School District v. Continental 
Casualty Company, 156 A. 93. 304 
Pa. 67. 

44 C.J. p 356 note 5. 

3. Minn.—^Wateroiis Engine Works 
Co. V. Clinton. 125 N.W. 269. 110 
Minn. 267. 

4. Tenn.—^Bristol v. Bostwick. 202 S. 
W. 61. 139 Tenn. 304. 

44 C.J. p 356 note 7. 

Sm Pact that bond mm In naans of 
numioipaJlty as obllgae instead of 
state does not affect right of builder 
and materialmen to recover thereon. 
—Chicago Bridge & Iron Works v. 
Walker, 251 P. 478, 120 Okl. 244— 
44 C.J. p 356 note 8. 

0. Tenn.—^Bristol v. Bostwlck, 202 
S.W. 61, 139 Tenn. 804. 

7. Kan.—Griffith v. Stucker, 136 P. 
937, 91 Kan. 47. 

44 G.J. p 856 note 10. 

8. Kan.—^American Bonding Co. v. 
Dickey. 88 P. 66. 74 Kan. 791. 

44 C.J. p 356 note 11. 

9m Wis.—Luebke v. City of Waters 
town. 284 N.W. 519, 280 Wis. 512. 
Snbsfcaatlal oompUaneo with statots 
Wis.—^Luebke v. City of Watertown, 
supra. 

30. Kan.—Griffith v. Stucker, 186 P- 
987, 91 Kan. 47. 


11. Minn.—^Red Wing Sewer Pipe 
Co. V. Donnelly, 113 N.W. 1, 102 
Minn. 192. 120 Am.S.R. 619. 

18. Okl.—^New York Casualty Oo. of 
New York v. Wallace & Tleman. 50 
P.2d 176. 174 Okl. 278. 

44 C.J. p 356 note 15. 

13. Cal.—^Williamson v. Egan. 287 
P. 503. 209 Cal. 343. 

Conn.—Corpus Juris cited In New 
Britain Lumber Co. v. American 
Surely Co., 154 A. 147, 149, 113 
Conn. 1. 

44 CJ. p 356 note 16. 

The statute may not enlarge the 
terms and provisions of the bond, but 
the language of the bond is to be in¬ 
terpreted in the light of the statute, 
with a view to effectuating the leg¬ 
islative intent.—St. Louis v. Hill- 
O'Meara Constr. Co., 158 S.W. 98, 176 
Mo.App. 555. 

1^ Ala.—^Royal Indemnity Co. v. 
Young & Vann Supply Co., 144 So. 
532, 225 Ala. 591. 

Fla.—City of Ocala v. Continental 
Casualty Co.. 137 So. 326, 99 Fla. 
736, 77 A.L.H. 8. followed in Iona 
Drainage Dist. v. Slayton. 127 So. 
899, 99 Fla. 952, and Sugarland 
Drainage Dist. v. Detroit Fidelity 
& Surety Co., 128 So. 27, 99 Fla. 
982. 

Mo.—City of Springfield, for Use and 
Benefit of Horton, v. Koch, 72 S. 
W.2d 191, 228 Mo.App. 611. 

Ohio.—^American Guaranty Co. v. Cin¬ 
cinnati Iron & Steel Co., 155 N.E. 
889, 115 Ohio St. 626. 
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Tex.—^Massachusetts Bonding & In¬ 
surance Co. V. City of Grapeland, 
Civ.App. 148 S.W.2d 1006, modified 
on other grounds Massachusetts 
Bonding & Insurance Co. v. Farm¬ 
ers & Merchants State Bank. 162 S. 
W.2d 657, 139 Tex. 810—National 
Surety Co. v. United Brlc^ & Tile 
Co., Clv.App.. 71 S.W.2d 937. error 
dismissed. 

44 aj. p 356 note 15. 

15b Ala.—^Universal Electric Const. 
Co. of Alabama v. Robbins. 194 So. 
194, 289 Ala. 105. 

Okl.—Emd Concrete Pipe & Stone Co. 
V. Mann, 60 P.2d 307, 174 Okl. 282 
—^W. S. Dickey Clay Mfg. Co. v. 
New York Casualty Co. of New 
York, 50 P.2d 326, 174 Okl. 281. 
SCaaniaglesB limitation 
Okl.—^New York Casualty Co. of New 
York V. Wallace & Tleman, 60 P.2d 
176, 174 Okl. 278. 

SnpeEadded stlpnlatlona in munici¬ 
pal statutory construction bond must 
be disregarded.—^New York Casualty 
Co. of New York v. Wallace & Tier- 
nan. supra. 

16. Mass.—^E. I. Dupont de Nemours 
Powder Co. v. Culgln-Pace Con¬ 
tracting Co.. 92 N.E. 1023, 206 Mass. 
585. 

17- Tex.—Southern Surety Oo. v. 

Klein. Clv.App., 278 S.W. 527. 

181 U.S.—^Royal Indemnity Co. v. In¬ 
dependence Indemnity Co.. C.C.A. 
Or.. 29 F.2d 43. 

19- Ind.—Fry v. P. Bannon Sewer 
Pipe Co., 101 N.E. 10,179 Ind. 809. 
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according to its lang^age^o and it may not be ex¬ 
tended beyond its terms to include the obligation 
provided for by the statute ,21 nor may the terms 
of the statute be read into it.-2 Thus although the 
statute requires a bond for the protection of la¬ 
borers and materialmen, the bond will not have 
such effect where neither the bond nor the con¬ 
tract contains an obligation to pay the claims of 
such persons.23 

In determining liability to laborers and material- 
men, the bond is to be construed in connection with 
the contract,24 and liability exists where such obliga¬ 
tion appears in either the bond or the contract.^® 
The bond will be held to cover the pajment of la¬ 
bor and material where it is conditioned generally 
for the performance of the contract and the contract 
contains a provision binding the contractor to pay 


for labor performed and material furnished,^6 or 
to furnish satisfactory evidence that all claims of 
persons who have been employed on the work or 
have furnished materials therefor have been fulh' 
settled.^" However, a bond conditioned for the per¬ 
formance of the contract does not inure to the bene¬ 
fit of laborers and materialmen in the absence of a 
provision in the contract binding the contractor 
to pay for labor and material,2S or such language as 
to render compliance with the contract impossible 
without pajment for such labor and material.^® 

Under the terms of some statutes, and the lan¬ 
guage of the bond, the bond is so construed, as far as 
labor and material claims are concerned, as to pro¬ 
tect only the municipality by affording it indem¬ 
nity against such claims,®® in w’hich case liability 
on the bond is limited to such claims as are valid 


20l Fla—City of Ocala v. Continen¬ 
tal Casualty Co., 127 So. 326. 99 
Fla. 736, 77 A.L 1 .R. 8. followed in 
Iona Drainagre Bist. v. Slayton, 127 

So. 899, 99 Fla. 952, and Sugarland 
Drainasre Diat. v. Detroit Fidelity 
& Surety Co., 128 So. 27, 99 Fla. 
932. 

Mo.—City of St. Joseph ex rel. Con¬ 
solidated Stone Co. v. Pfeiffer Stone 
Co., 26 S.W.2d 1018, 224 Mo.App. 
895. 

Okl.—^American Sash & Door Co. v. 

McGregor, 264 P. 602, 129 Okl. 261. 
ateanin glass provlsioxL 
Court was unauthorized to strike 
as meaningless portions of contract 
requiring contractor to furnish evi¬ 
dence as to payment of persons enti¬ 
tled to lien against street improve¬ 
ment.—Kentucky Rock Asphalt Co. v. 
Fidelity & Casualty Co. of New York, 
C.C.A.Ky., 37 F.2d 279. 77 A.L.H. 4. 
Ahsenoe of right to Uaa. 

In construmg provisions of bond, 
consideration should be given to fact 
that no mechanics' or materialmen's 
liens could be obtained by persona 
furnishing labor or materials for con¬ 
struction of building.—^Providence 
Pipe & Sprinkler Co. v. Aetna Casual¬ 
ty & Surety Co., 31 A.2d 1, 69 R.I. 

51. 

51. Okl.—^American Sash & Door Co. 
V. McGregor. 264 P. 602, 129 OkL 
261. 

52. Mo.—City of St. Joseph ex reL 
Consolidated Sione Co. v. Pfeiffer 
Stone Co., 26 S.W.2d 1018, 224 Mo. 
App. 895. 

83. U.S.—Daughtry y. Maryland 
Casualty Co., C.C.AVa.. 48 F.2d 
786. 

Fla.—City of Ocala v. Continental 
Casualty Co., 127 So. 326, 99 Fla. 
736, 77 A.IJ.R. 8, followed in Iona 
Drainage Dlst. v. Slayton, 127 So. 
899, 99 Fla. 962, and Sugarland 
Drainage Dlst. y. Detroit Fidelity 


& Surety Co., 128 So. 27. 99 Fla. 
932. 

84. U.S.—^Daughtry v. Maryland 
Casualty Co., C.aA.Va., 48 F.2d 
786. 

N.Y.—^William S. Van Clief & Sons v. 
City of New York, 252 N.Y.S 402, 
141 Misc. 216—City of New York, 
to Use and Benefit of J. K Larkin 
& Co. v. Standard Accident Ins. 
Co., 23 N.Y.S.2d 939. 

Tex.—^Hardin v. McCarthy, Civ App., 
55 S.W.2d 1099, error dismissed. 

44 C.J. p 357 note 21. 

Fnxposo of contract 

In action by city to use of subcon¬ 
tractor, scope of contractor's bond to 
city should be determined in light of 
purpose of contract—City of Philar 
delphia v. Stange, 159 A. 7, 806 Pa. 
177. 

Frovlsioiis in the speclflcations will 
not control where they are inconsist¬ 
ent with the provisions of the con¬ 
tract or bond, since the bond con¬ 
tains the last expression of the par¬ 
ties as to their rights and liabilities 
—^^ina Indemn. Co. v. Indianapolis 
Mortar, etc., Co., 98 N.E. 706, 178 Ind. 
70. 

85. U.S.—^Daughtry v. Maryland 

Casualty Co., C.C.A.Va., 48 F.2d 786. 

FrovisloxL iXL bond 

A provision in the bond requiring 
the contrcLCtor to pay for labor and 
material is binding even though the 
contract does not contain such a pro¬ 
vision.—Carl V. Richards, 235 P. 599, 
109 OkL 210—44 C.J. p 357 note 24. 

83. U.S.—^Daughtry y. Maryland 

Casualty Co., CC.AVa, 48 F.2d 786. 
N.Y.—William S. Van Clief & Sons v. 
City of New York, 252 N.Y.S. 402, 
141 Misc. 216. 

S.C.—Standard Oil Co. of New Jersey 
V. Powell Paving & Contracting Co., 
138 S.B. 184, 139 S.C. 411, rehearing 
denied 138 S.E. 544. 140 S.C. 39. 

Va.—^New Amsterdam Cas. Co. v. 
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Moretrench Corp., 35 S.E.2d 74, 184 
Va. 318. 

44 aj. p 357 note 22. 

Where separate bond for beneflt of 
laborers and xnatezialmea was given 
to city by building contractor, ma¬ 
terialmen could not recover on faith¬ 
ful performance bond given to city.— 
Lamson Co. v. Jones, 24 P.2d 845, 134 
CaLApp. 89. 

87. Wis.—^Northwestern Bridge, etc., 
Co. V. Maryland Casualty Co., 177 
N.W. 31. 171 WIs. 526. 

44 C.J. p 357 note 23. 

8& N.H.—^Mason v. Portland Const. 

Co.. 160 A. 477, 85 N.H. 487. 

44 C.J. p 358 note 31. 

Agreement to perform work said fur¬ 
nish material 

A provision in the contract that 
the contractor shall perform the work 
and furnish the materials is not 
equivalent to an agreement that he 
shall pay for labor performed or ma¬ 
terials furnished by third persons 
and does not render the surecies on a 
bond for performance of the contract 
liable to such third persons.—Mason 
V. Portland Const. Co., supra—44 C. 
J. p 853 note 3l [a]. 

88. Ind.—Staples-Hlldebrand Ca v. 
Metal Concrete Chimney Co., 112 
N.E. 832. 63 Ind.App. 592. 

30. U.S.—^In re Zaepfel & Russell, 
D.CKy., 49 F.Supp. 709, affirmed 
Farmer's State Bank v. Jones, C.C. 
A., 135 F.2d 215—Kentucky Rock 
Asphalt Co. V. Fidelity & Casualty 
Co. of New York, C.C.A.Ky., 37 F.2d 
279. 77 A.L.R. 4. 

N.Y.—William S. Van Clief & Sons v. 
City of New York. 252 N.Y.S. 402, 
141 Misc. 316. 

44 C.J. P 357 note 28. 
eSaar sUpiilatioa xeqnired 
In order for a contractor doing 
work for city and his surety to be re¬ 
lieved of liability to third persons, 
contract and performance bond must 
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liens or claims against the municipality.*^ More « 
frequently, however, a bond conditioned for the 
payment of labor and material is construed not to 
be one of indemnitj',** or one of indemnity exclu¬ 
sively,®* but rather to be for the benefit and pro¬ 
tection of laborers and materialmen,®^ even though 
they are not named in the bond as parties,or the 
bond is under seal and they have not conferred au¬ 
thority on the municipality by instrument under 
seal,®® or there was no knowledge or reliance on 
the bond®* and no consideration on the part of ma¬ 
terialmen and laborers for it,®® or even though the 
bond is held not to be a statutory bond, but only 
a common-law bond.®® Also a bond given by a 
subcontractor to the contractor and conditioned 
for the pa\'ment of all bills for labor and material 
is available to persons who have performed labor 
for, or furnished material to, the subcontractor,^® 
even though, at the time of performing the labor 
or furnishing the material, the^' did not know of 
the bond^i and act on the faith of it.^® 


§ 1178. -Persons and Clainois Secured 

a. Persons secured 

b. Qaims secured 

a. Persons Secured 

Whether a particular person fs entitled to the benefit 
and protection of a contractor's bond conditioned for the 
payment of labor and material depends on the terms of 
the bond and the statute under which It was given. 

Whether a particular person is entitled to the 
benefit and protection of a municipal contractor’s 
bond conditioned for the pajmcnt of labor and ma¬ 
terial depends on the terms of the bond and the 
statute under which it was given,^® and in arriving 
at this determination the terms of the bond are 
to be construed reasonably^^ and in connection with 
the statute or ordinance under which it was given.^® 
In a general sense, a bond for the pa}’ment of labor 
and material secures anyone whose dealings are 
within the scope of the bond.^® Some bonds, and 
the statutes under which they are given, are broad 
enough to protect all persons who furnish labor and 


contain no lan^a^e from which an 
express covenant for benefit of third 
persons may be derived, or it must be 
clearly stipulated that bond and con¬ 
tract are for benefit of none other 
than obligor and obligee.—Charles E. 
Cannell Co. v. D. & D. Millwork Co., 
156 S.W.2d 170, 2SS Ey. 319. 

31. U.S.—^£n re Zaepfel & Russell, 
D.CJE^y., 49 F.Supp. 709, affirmed 
Farmer's State Bank v. Jones, CC. 
A., 135 F.2d 215. 

Withholding aBLonnt of nnpsid olaimn 
Contractor’s bond held not to au¬ 
thorize municipality withholding 
amount of unpaid labor and material 
claims from surety completing work 
where such claims were not enforce¬ 
able agamsi municipality.—^McCarthy 
V. Town of Bridgeport, 149 A. 484, 299 
F«L 305. 

32. Mich.—Alpena v. Title Guaranty, 
etc., Co., 123 N.W. 536, 158 Mich. 
678. 

33. U.S.—^Federal Surety Co. v. City 
of Scranton, HI., for Use of Mc- 
Wane Cast Iron Pipe Co., G.C.A. 
Ala, 29 F.2d 9, certiorari denied 49 
S.Ct. 253, 279 U.S. 840, 73 L..Ed. 
986. 

44 aj. p 357 note 80. 

31, U.S.—City of Philadelphia, to 
Use of Warner Co., v. National 
Surety Corporation, C.C.A.Pa. 140 
F.2d 805—^Maryland Casualty Co. v. 
Boaard of Water Com'rs of City of 
Dunkiric, N. T., CC.A.N.T.. 66 F.2d 
780, certiorari denied 64 S.Ct. 346, 
290 U.S. 702, 78 L.Ed. 603—Federal 
Surety Co. v. City of Staunton, Ill., 
for Use of McWane Cast Iron Pipe 
Go., C.€LA..Ala., 29 F.2d 9. certiorari 
denied 49 S.Ct 253, 279 U.S. 840, 
78 L.Ed. 986. 


Conn.—Corpus Jtiils cited in. Xew 
Britain Lumber Co. v. American 
Surety Co.. 134 A. 147, 151, 113 
Conn. 1. 

Ky.—^Mid-Continent Petroleum Cor¬ 
poration V. Southern Surety Co., 9 
S.W.2d 229, 225 Ky. 501. 

R.I.—U. S. Fidelity & Guaranty Co. 
V. Rhode Island Covering Co., 167 
A. 148, 53 R.I. 397. 

Wla—^Milwaukee County v. H. Xeid- 
ner & Co, 263 X.W. 468, modified 
265 N.W. 226, 220 Wis. 185, motion 
denied 266 X.W. 238, 220 Wis. 185. 
44 C.J. p 357 note 31. 

Primary purpose 

Where contractor executed a con¬ 
tract bond conditioned on painnent 
by contractor for labor and materials 
used in carrying out the contract, 
bond was one for the benefit of third 
persons, notwithstanding primary 
purpose of contracting parties was 
to benefit themselves.—Charles E. 
Cannell Co. v. D. & D. Millwork Co., 
156 S.W.2d 170, 288 Ey. 319. 

Duty for, and in. interest oi; puhlie 
generally 

The statute providing that con¬ 
tractors contracting with municipal¬ 
ities should be required to execute a 
performance bond securing payment 
to persona furnishmg them with la¬ 
bor and material in such work, im¬ 
posed a duty for, and In Interest of, 
public generally, and not a duty of 
municipality.—^Robbins v. City of 
Sheffield, 188 So. 874, 237 Ala. 674. 

3Si S.D.—Evans, etc.. Fire Brick Co. 
V. National Surety Oo., 173 N.W. 
448, 42 S.D. 109. 

44 C-J. P 357 note 82. 
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33. S.C.—^Mack Mfg. Co. v. Massa¬ 
chusetts Bonding, etc., Co., 87 SE. 
439, 103 S C. 55. 

44 C.J. p 357 note 33. 

37. RI.—U. S. Fidelity & Guaranty 
Co. V. Rhode Island Covering Co., 
167 A. 143, 53 R.I. 397. 

38L RI.—^U. S. Fidelity & Guaranty 
Co. V. Rhode Island Covering Go, 
supra. 

39. Mass.—Johnson-Foster Co. v. 
B'Amore Const. Co., 60 N.E.2d 89, 
314 Mass. 41'6, 148 A.L.R 353. 

4a Ean.—Griffith v. Stucker, 136 P. 
937, 91 Ean. 47. 

41. Ean.—Griffith v. Stucker, supra. 

42. Kan.—Griffith v. Stucker, supra 

4a Wis.—Enless v. American Sure¬ 
ty Co. of New York, 300 N.W. 913, 
239 Wis. 261. 

44 C>J> P 357 note 37. 

Same u under msoliaiiios* lien law 
Mo—City of St. Louis, to Use of 
Stone Creek Brick Co., v. Eaplan- 
McGtowan Co., 108 S.W.2d 987, 233 
Mo.App. 789. 

44. Pa—^Philadelphia ▼. Maryland 
Fidelity, etc., Co., 46 PaSuper. 313. 
All perUneat language in bond 
must be carefully considered.—^Provi¬ 
dence Pipe & Sprinkler Co. v. Aetna 
Casualty & Surety Co., 81 A.2d 1, 69 
RI. 5L 

4a Ohio.—American Guaranty Co. v. 
Cincinnati Iron, etc., Co., 155 N.E. 
389. 115 Ohio St. 626. 

Pa—^Philadelphia v. Maryland Fideli¬ 
ty, etc., Co., 46 PaSuper. 313. 

4a Pa—Szllagyl v. City of Bethle¬ 
hem. 167 A. 782, 812 Pa 260. 
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material for the prosecution of the work described 
in the contract,^" even though they do not furnish 
such labor and material directly to the contractor 
but the protection of other bonds is deemed limited 
to persons who deal with the contraaor,^® or with 
either the contractor or a subcontractor.50 

More specifically, the protection of the bond is 
usually,51 but not ahvays,52 held to extend to persons 
who perform labor for or furnish materials to a 
subcontractor, and in some cases the bond is held 
to inure to the benefit of persons who perform labor 
for a person engaged by a subcontractor,53 or who 
perform labor for, or furnish materials to, an 
agent54 or assignee55 of the contractor. A subcon¬ 
tractor is within the terms and protection of some,®® 
but not all,® 7 bonds. Assignees of labor and mate¬ 
rial claims may assert them against the bond;®® 
but the rule is otherwise as to a person who fur¬ 


nishes labor and material as an assignee of the 
contractor.®® 

The employees of a materialman are not entitled 
to the proiection of the bond,®® nor are persons who 
have performed labor for, or furnished material to, 
another person who appears to be a mere volun¬ 
teer not having any contractual relation or privity 
trith the municipality- or the contractor,®! or per¬ 
sons who furnish material to a materialman,®^ al¬ 
though persons who furnish to a materialman ma¬ 
terials in finished form which are incorporated in 
the building or improvement without substantial 
change have been held entitled to the protection of 
the bond.®® 

Who is subcontractor or materialman. Resort 
must be had to judicial definitions to determine who 
is a subcontractor where the statute under w-hich 


47. Mo.—City of St. Louis, to Use of 
Stone Creek Bnck Co. v. Kaplan- 
McGtowan Co.. 108 S.W.2d 9ST. 23S 
Mo.App. 789. 

44 G.J. p 357 note 40. 

4Sm Del.—^Wllminfirton Housing Au¬ 
thority for Use of Simeone v. Fi¬ 
delity & Deposit Co. of Md., 41 A. 
2d 826. 3 Terry 567, affirmed in part 
and reversed on other grounds In 
part 47 A.2d 524. 4 Terry 881. 

44 C.J. p 858 note 41. 

BTo rella&oe on hoad 

Where materialman when furnish¬ 
ing to subcontractor materials used 
in construction of town hall was un¬ 
aware of existence of contractor's 
bond given to town, and contractor 
paid subcontractor in full without 
knowledge that materials had been 
acquired from materialman, who was 
not paid by subcontractor, material- 
man could not recover on bond re¬ 
quiring contractor to pay for ma¬ 
terials furnished in prosecution of 
the work, and stating that bond was 
made for benefit of all persons fur¬ 
nishing material on account of con¬ 
tract.—Providence Pipe & Sprinkler 
Co. V. Aetna Casualty & Surety Co., 
81 A.2d 1. 69 R.I. 61. 

49. Pa.—^Philadelphia v. Gourley, 36 
Pa.Co. 159. 

50. Mass.—Bennett v. Browne, 194 
X.B. 659, 290 Mass. 84. 

Mo.—St. Louis Bd. of Education v. 

U. S. Fidelity, etc., Ca. 134 S.W. 
18, 155 Mo.App. 109. 

5L Del.—Wilmington Housing Au¬ 
thority, for Use of Simeone, v. Fi¬ 
delity & Deposit Co. of Md., 41 A. 
2d 826, 8 Terry 567. affirmed in part 
and reversed on other grounds in 
part 47 A.2d 524, 4 Terry 381. 

44 C.J. p 858 note 44. 

Ballvezgr 

Where contract for sale of brick to 
be used by buyer as subcontractor 


stipulated that brick was sold "net 
f. o. b. plant” delivery to carrier at 
that point was delivery to buyer with 
respect to liability on contractor's 
bond.—^Empire Mills Co v. J. A. 
Jones Const. Co.. 9 So.2d 518. 201 La. 
178. 

52. Tenn.—^Fan American Petroleum 
Corporation v. McQuary, 51 S.W.2d 
854, 164 Tenn. 646. 

44 C.J. p 358 note 45. 

53. Or.—^Portland v. Xew England 
Casualty Co., 153 P. 253. 78 Or. 195. 

54. Cal.—^Los Angeles Stone Co. v. 
National Surety Co., 173 P. 79, 178 
Cal. 247. 

65. Cal.—^Hub Hardware Co. v. lEtna. 
Acc., etc., Co., 173 P. 81. 178 CaL 
264. 

44 C.J. p 858 note 48. 

68. Mich.—Davy Fuel & Supply Co. 

V. S. R. Ratclifle Plastering Co., 
224 N.W. 472, 260 Mich. 276. 

R.L—U. S. Fidelity & Guaranty Co. 
V. Rhode Island Covering Co., 167 
A. 148, 63 R.I. 397. 

44 C.J. p 358 note 50. 

Subcontraotor of snboontmotor 
La.—Childers v. City of Monroe, 122 
So. 135. 10 La.App. 701. 

Wash.—^Maryland Casualty Co. v. 
City of Taicoma, 90 P.2d 226, 199 
Wash. 72, 128 A.L.R. 899, modified 
on other grounds 94 P.2d 217, 199 
Wash. 72, 123 A.L.R. 1521. and 94 
F.2d 749. 199 Wash. 72. 

Btatutoxy lights of snbooatractor’s 
laboroxs and natsrialTnen ' remain 
pazamonnt to benefits under contrac¬ 
tor's bond given subcontractor.— 
Davy Fuel & Supply Co. v. S. R. Rat- 
clUte Plastermg Co., 244 N.W. 472. 
260 Mich. 276. 

Idsn law 

Statute giving subcontractor benefit 
of contractor's bond la not lien law, 
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and provisions of mechanics* lien law 
cannot be translated to it.—^Da\-y 
Fuel & Supply Co. v. S. R. RatclifCe 
Plastering Co., supra. 

57. Ind.—^Fry v. P. Bannon Sewer 
Pipe Co., 101 XE. 10, 179 Ind. 309. 

44 QJ. p 858 note 51. 

58. Or.—City of Portland v. Heller, 
9 P.2d 116, 189 Op. 179. 81 A.L.R. 
1048. 

Pa—City of Philadelphia v. Stange, 
157 A. 858, 103 Pa.Super. 375. 
Wash.--Northwestern Nat. Bank ▼. 
Guardian Casualty, etc., Co., 161 
P. 473, 93 Wash. 635. AnnCas. 
191SD 644. 

B9. Pa.—^Philadelphia v. Neill, 83 A. 
575. 235 Pa. 117. 

60. Wash.—^Neary v. Puget Soimd 
Engineering Co.. 194 P. 830, 114 
Wash. 1. 

6L Mo.—St. Louis Bd. of Education 
V. U. S. Fidelity, etc., Cow, -134 S.W. 
18, 155 Mo.App. 109. 

44 C.J. p 858 note 55. 

62. U.S.—^Northwest Roads Co. v. 
Clyde Equipment Co., C.CJV..Or., 79 
F.2d 771. 

CaL—Garbutt v. Chappe. 21 P.2d 594, 
131 Cal.App. 284. 

Mo.—City of St Louis, to Use of 
Stone Creek Brick Co., v. Kaplan- 
McGowan Co., 108 S.W.2d 987, 23? 
Mo.App. 789. 

W.Va—Marsh v. Rothey, 188 S.E. 

914, 117 W.Va 94. 

CnuOud. stooa 

Furnishers of labor and materials 
to another engaged in preparation 
and delivery of crushed stone to prin¬ 
cipal contractor constructing dam for 
municipality held not protected by 
statutory bond.—^Marsh v. Rothey, 
supra 

63. Ohio.—^American Guaranty Co. v. 
Cincinnati Iron, etc.. Go., 155 N.E. 
889. 115 Ohio St 626. 
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the bond is given does not define the tenn,®^ and 
it is not always easy to determine whether a par¬ 
ticular person is a subcontractor or materialman,®*® 
although at various times attempts have been made 
to state a rule by which the relation may be deter¬ 
mined.®® In order to constitute a person a subcon¬ 
tractor he must not only undertake to perform the 
whole or a part of an existing contract which an¬ 
other person, with whom he contracts, is obligated 
to perform,he must also have knowledge of 
the terms and provisions of such contract®® and 
agree to perform in accordance therewith.®® A per¬ 
son furnishing or supplying material may be a ma¬ 
terialman,*^® although the material is to be paid for 
in a gross sum,^! or in something other than mon¬ 
ey,^2 or although the material is furnished under 
a contract*^® secured by a bond,^^ and the contract 
provides that the material shall be delivered on 
the work as directed and required*^® and that re¬ 
jected material shall be replaced.^® 


Claims by municipality. The municipality may 
not recover against the surety on the bond on 
account of claims for services or material where 
it failed to avail itself of the opportunity of sat¬ 
isfying such claims by withholding payment from 
the contractors*^ unless the surety was not in¬ 
jured thereby.s® 

b. Claims Secured 

The claims secured by a contractor’s bond conditioned 
for the payment of labor and materials depend on the 
terms of the particular bond and the statute, If any, under 
which It Is given. 

The claims secured by a contractor's bond con¬ 
ditioned for the payment of labor and materials 
depend on the terms of the particular bond and the 
statute, if any, under which it is given,^® and claims 
which are not related to the work contracted for 
are not covered by the bond.®® Laborers’ claims 
must be for labor performed under and for the 
purpose of the contract.®^ A claim for services 


64. Mich.—People v. Maryland Fi¬ 
delity, etc., Co., 206 N.W. 157, 232 
Mich. 238. 

65. Mich.—^People v. National 
Constr. Co.. 123 N.W. 801, 159 Mich. 
133—^People v. Cotteral, 77 N.W. 
312. 119 Mich. 27. 

66. Mich.—^People v. National 
Conatr. Co., 123 N.W. 801, 169 Mich. 
138. 

67. Wls.—Northwestern Bridge, etc., 
Co. V. Maryland Casualty Co., 177 
N.W. 31, 171 Wls. 626. 

44 C.J. p 358 note 59. 

68. Mich.—^People v. Maryland Fi¬ 
delity. etc., Co.. 206 N.W. 167, 232 
Mich. 238. 

69. Mich—^People v. Maryland Fi¬ 
delity, etc., Co., supra. 

Special manufacture to oonform to 
plans and speolflcatlons 

(1) A person Is a subcontractor 
rather than a materialman where he 
undertakes, under a contract with the 
contractor for a lump sum of money, 
to manufacture specially according 
to the plans and specifications, which 
call for original forms and orna¬ 
mentations, aU the material of a cer¬ 
tain kind required In the building.— 
People V. Cotteral, 77 N.W. 312, 119 
Mich. 27, followed In People v. Ban- 
hagel, 114 N.W. 669. 161 Mich. 40. 

(2) Firm which agreed with con¬ 
tractor to furnish materials In ac¬ 
cordance with engineers' plans and 
to make deliveries In accordance with 
contractor’s Instructions held sub¬ 
contractor entitling firm's material¬ 
man to recover from surety on bond 
requiring payment of subcontractors' 
obligations.—^People for Use and Ben¬ 
efit of Youngs V. U. S. Fidelity &j 


Guaranty Co. of Baltimore. 249 N.W. 
20. 263 Mich. 638. 

76. Mich.—^People v. National 
Constr. Co., 123 N.W. 801, 169 Mich. 
133. 

44 C.J. P 858 note 62. 

Authosliatiou for use of patent 
Where paving contract required 
use of patented process, licensee au¬ 
thorizing contractor to use patent 
was materialman and not subcontrac¬ 
tor with respect to right under con¬ 
tractor's bond of one furnishing ma¬ 
terial to licensee.~Garbutt v. Chappe, 
21 P.2d 694. 131 CaLApp. 284. 

71- Mich.—People v. Collins, 71 N. 
W. 163. 112 Mich. 605—People v. 
Powers, 66 N.W. 216, 108 Mich. 839. 

78. Mo.—^Kansas City v. Davidson, 
133 S.W. 366, 154 Mo.App. 269. 

44 C.J. p 368 note 64. 

73. Wls.—^Builders* Lumber, etc., Co. 
V. Chicago Bonding, etc., Co., 1'66 
N.W. 820, 167 Wis. 167, 174. 

44 C.J. p 359 note 65. 

74. Wash.—^Neary v. Puget Sound 
Engineering Co., 194 P. 830, 114 
Wash. 1. 

75. Wash.—Neary v. Puget Sound 
Engineering Co., supra. 

76. Wash.—^Neary v. Puget Sound 
Engineering Co., supra. 

77. Wash.—Puget Sound Bridge & 
Dredging Co. v. Jahn & Bressl, 268 
P. 169, 148 Wash. 37. 

Wis.—City of Wauwatosa v. Volpano, 
272 N.W. 459, 224 Wls. 503. 

7a Wash.—^Puget Sound Bridge & 
Dredging Co. v. JaJin & Bressl, 268 
P. 169, 148 Wash. 87. 

Surety held Sujiued where contrac¬ 
tor was Insolvent and payment was 
not used solely to pay llenable claims 
for labor or materials furnished In 
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performance of contract.—City of 
Wauwatosa v. Volpano, 272 N.W. 459, 
224 Wis. 608. 

79. U.S.—^Maryland Casualty Go. v. 
Portland Const. Co., aC.A.Vt., 71 
F.2d 658. 

Ark.—Southern Surety Co. v. Pfeiffer 
Stone Co., 1 S.W.2d 48, 175 Ark. 
708. 

The oosts of a suit determining 
rights under the bond. Including at¬ 
torney's fees and witness’ fees, have 
been allowed as a charge against the 
bond —^Maryland Casualty Co. v. 
Portland Const Co., C.aAVt, 71 F. 
2d 658. 

80. La.—^Delaney v. John O. Chisolm 
& Co., 117 So. 448, 166 La. 406. 

A claim for xnedLoal and hospital 
services rendered employees of the 
contractor pursuant to a contract 
with the contractor has been held not 
to be protected by the bond.—City 
of Portland v. Heller, 9 P.2d 116, 139 
Or. 179, 81 A.L.B. 1048. 

81- Ga.—Southern Surety Co. v. Wil¬ 
liams, 137 S.E. 861, 36 GaApp. 692. 
SupexinteiLdent 

(1) Surety held liable for superin¬ 
tendent's salary under contractor's 
bond made for benefit of all persons 
performing labor under contract with 
city providing for execution of bond 
conditioned for payment of wages of 
laborers, foreman, and superintend¬ 
ents.—^Pearson v. Simon, 177 S.B. 124. 
207 N.a 861. 

(2) Word "labor," as used In stat¬ 
ute giving remedy to obtain payment 
for labor performed for contractors 
and subcontractors In construction of 
public works, held to connote not only 
laborer in ordinary sense, but also 
work of skilled superintendent; su¬ 
perintendent for construction con- 
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performed by an employee of the contractor after 
the work covered by the contract has been fully 
performed, paid for, and officially accepted by the 
city authorities is not within the bond.82 

The considerable divergency of holding, in re¬ 
spect of materials, as to what claims are covered 
and protected by the bond of a contractor for a mu¬ 
nicipal improvement conditioned for the payment 
of labor and materials is sometimes explainable on 
the ground that the terms of some bonds, and the 
statutes under which they are given, are broader 
than those of others, but it is also sometimes due 
to the adoption by some courts of a strict construc¬ 
tion and by others of a liberal construction,®^ or 
to the tendency of some courts to follow the rules 
applicable in cases arising under mechanics’ lien 
statutes.®^ The bond does not necessarily cover all 


materials furnished to the contractor.®* 

According to some authorities a claim for ma¬ 
terials is brought within the bond where it appears 
that materials of a kind appropriate for use in the 
performance of the contract were sold and delivered 
to the contractor for the purpose of being used in 
the execution of the contract,®® without a showing 
that they actually entered into the construction of 
the improvement.®^ Other authorities, construing 
bonds containing broad terms, hold that the bonds 
cover all materials used and employed in the per¬ 
formance of the work;®® but according to still other 
authorities material furnished comes within the 
bond only when it is used in the work or improve¬ 
ment in the sense that it actually enters into the 
work done,®® or is consumed, or substantially con¬ 
sumed, in doing it®® 


tractor, who also acted aa chief engi¬ 
neer and managing business execu¬ 
tive and worked under entire con¬ 
tract for entire salary, held not enti¬ 
tled to enforce payment of services 
against security executed by con¬ 
tractor under statute conferring rem¬ 
edy for obtaining payment for labor 
performed for contractors and sub¬ 
contractors in construction of public 
works, since his work as chief engi¬ 
neer and managing business execu¬ 
tive was not labor under statute and 
there was no means of apportion¬ 
ment.—^Look V. City of Springfield, 
198 N.R 661, 292 Mass. 516. 

(S) Superintendent In charge of 
work under paving contracts under 
power of attorney executed by con¬ 
tractor, at monthly salary and speci¬ 
fied per cent of net profits, held not 
performing work and labor within 
bond.—^Dldier v. Kennedy, 24*6 N.W. 
409, 210 Wis. 270. 

BnUaiBg forms 

Under municipal contractor’s bond 
providing for payment of claims for 
"labor performed in and about erec¬ 
tion of structure,” labor required In 
building of concrete forms and scaf¬ 
folding was protected.—^Fidelity & 
Deposit Co. of Maryland v. Mattingly 
Lumber Co., 4 A.2d 447, 176 Md. 217. 

82. Ga.—Southern Surety Co. v. Wil¬ 
liams, 137 S.D. 861, 86 Ga.App. 692. 

44 C.J. P 869 note 79. 

83. Aria.—^U. S. Fidelity, etc., Co. v. 

Callfomla-Arlzona Constr. Co., 186 

P. 502, 21 Ariz. 172. 

A commercial surety could not lim¬ 
it its liability on municipal contrac¬ 
tor’s bond to a restrictive class of 
materials where intention so to do 
was not clearly expressed in bond.— 
Fidelity & Deposit Co. of' Maryland 
V. Mattingly Lumber Co., 4 A.2d 447, 
176 Md. 217. 

84> Arlz.—^U. S. Fidelity, etc., Co, v. 


Callfomla-Arlzona Constr. Co., 186 
P. 502, 21 Ariz. 172. 

86 . Ariz.—U. S. Fidelity, etc., Co. v. 
Callfomla-Arlzona Constr. Co., su¬ 
pra. 

44 C.J. p 359 note 78. 

80. Minn.—^Red Wing Sewer Pipe 
Co. V. Donnelly, 113 N.W. 1, 102 
Minn. 192, 120 Am.S.IL 619. 

44 C.J. p 359 note 74. 

Xioasc or sale 

Material may be held to be fur¬ 
nished where the written instrument 
under which It Is supplied, although 
called a lease, has every element of a 
contract of sale.—^U. S. Fidelity, etc., 
Co. V. CaJifornia-Arizona Constr. Co., 
186 P. 502, 21 Ariz. 172, 193. 

87. Minn.—^Red Wing Sewer Pipe Co. 
V. Donnelly, 113 N.W. 1, 102 Minn. 
192, 120 Am.S.R. 619. 

uatezlal funished and Injoorpomted 
Under municipal contractor’s bond 
providing for payment of claims for 
all material furnished, installed, 
erected, "and” incorporated in struc¬ 
ture, word "and” was to be construed 
in the disjunctive as "or” in order to 
give effect to intention of parties, 
since intent is to prevail.—^Fidelity 
& Deposit Co. of Maryland v. Mat¬ 
tingly Lumber Co., 4 A.2d 447, 176 
Md. 217. 

88 k Md.—^Fidelity & Deposit Co. of 
Maryland v. Mattingly Lumber Co., 
supra. 

Mo.—^Hilton V. Universal Constr. CO., 
216 S.W. 1034, 202 Mo.App. 672. 
Eleotzlolty wag ‘‘material,” within 
general contractor’s bond which gruar- 
anteed payment of any person who 
furnished any material on account of 
contract or rented out any appliances 
or equipment used In execution of the 
contract, and, hence, light company’s 
claim for electricity was within pro¬ 
tection of the bond.—Johnson-Foster 
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Co. V. D’Amore Const. Co., 50 NE.2d 
89. 314 Mass. 416, 148 AL.R. 863. 

89. Ark.—Union Indemnity Co. v. 
Benton County Lumber Co., 18 S. 
W.2d 327, 179 Ark. 762. 

Fla.—^Kidd V. City of Jacksonville, 
120 So. 556, 97 Fla. 297. 

Pa.—City of Philadelphia v. Pema 
Engineering &■ Contracting Co., 94 
Pa.Super. 579. 

44 C.J. p 859 note 77. 

Material diverted 

(1) Material delivered but diverted 
from Job by contractor is not used 
In construction, with respect to lia¬ 
bility on contractor’s bond therefor. 
—Republic Nat. Bank & Trust Co. v. 
Massachusetts Bonding & Insurance 
Co., C.C.A.Tex., 68 F.2d 445. 

(2) Surety on municipal contrac¬ 
tor’s bond held not liable to material¬ 
man for lumber delivered to contrac¬ 
tor, but sold by contractor, after de¬ 
fault, to third person who under sep¬ 
arate contract completed construction 
of municipal docks and used part of 
lumber.—^Kidd v. City of Jackson¬ 
ville, 143 So. 307, 196 Fla. 812. 
Transfer of title 

Municipal contractor’s transfer of 
title to materials furnished is no de¬ 
fense to materialman’s action on con¬ 
tractor’s bond.—Kidd v. City of Jack¬ 
sonville, 120 So. 556, 97 Fla. 297. 

Claim for materials specially maa- 
nfaotnred under subcontract, with 
city contractor and ready for deliv¬ 
ery, but not delivered before contrac¬ 
tor’s default, although lienable, held 
not within contractor’s bond provid¬ 
ing for painnent of materials fur¬ 
nished in or about the work.—^Mary¬ 
land Casualty Co. v. Board of Water 
Com’rs of City of Dunkirk, C.C.A.N. 
Y., 66 F.2d 730. certiorari denied 54 
S.Ct 346, 290 U.S. 702, 78 L.Ed. 608. 

90. Cal.—^People’s Nat. Bank v. 
Southern Surety Co., 288 P. 827, 105 
Cal.App. 73L 



§ 1178 


MUNICIPAL CORPORATIONS 


63 C.J.S. 


A royalty or license charge for the use of a pat¬ 
ented material or process comes within the term 
"material” liberally construed.^^ 

Transportation of materials. A claim for hauling 
materials a short distance in order to prosecute 
and accelerate the work has been held to be within 
the terms of the bond.®2 It has been both affirmed®® 
and denied®* that the freight charges of a rail¬ 
road or traction company for transporting mate¬ 
rials from another point to the place of construction 
are within the terms of the bond. 

Money lent or advanced to the contractor has 
been held not within bonds rendering the surety 
liable for unpaid claims for labor or material,®.® 
even though the money is lent for the purpose of 
paying for labor and material,®® but under other 
bonds the surety has been held liable where the 
money was used in payment for labor, material, or 
supplies consumed in the construction of the work 
or improvement,®^ A city oflScial and his surety, 
liable for an overpayment to the contractor, have 


been held not to be entitled to reimbursement from 
the contractor's surety although the contractor 
used the overpayment for the payment of the claims 
of laborers and materialmen.®® 

Lienahle and nonlienahle claims. The protection 
of the bond may extend to claims which are lien- 
able®® or which would be lienable if the improve¬ 
ment was of a private nature,^ and, according to 
some authorities, it is limited to claims which are 
lienable or would be lienable if the work or im¬ 
provement was private in nature,® but other author¬ 
ities take the position that the claims enforceable 
against the bond include all which are within the 
terms of the contract and bond,® even though they 
are not lienable* or would not be lienable if the im¬ 
provement was of a private character.® 

Tools, appliances, or other equipment. As a gen¬ 
eral rule the bond does not cover the furnishing 
of tools, machinery, appliances or other equipment 
used by the contractor in performing the work,® 


Kr—^Marlon Steam Shovel Oo. v. Un¬ 
ion Indemnity Co.. 75 S.W.2d 541. 
256 Ely. 817. 

44 C.J. p 359 note 78. • 

Ohanffea In phyaloal appearances, 
utility, and value of matexlaas used 
In connection with construction of 
public works under contract with mu¬ 
nicipality is not ultimate test which 
determines whether materials have 
been eo used or employed as to create 
claim against security provided pur¬ 
suant to statutes In one furnishing 
materials to contractor.—^Dlz Lumber 
Co. V. City of Boston. 194 N.B. 117. 
289 IdasB. 291. 

' 81. Ari*.—U. S. Fidelity, etc., Co. v. 
Califomla-Arlzona Constr. Oo., 186 
P. 602. 21 Arts. 172, 192. 

44 aj. p 369 note 81. 

Where appliances for nse of proo. 
•SB are also furnished, claim is with¬ 
in the hond.—Garbutt v. Chappe, 21 
P.Sd 694. 131 Cal.App. 284. 

92. Or.—^Portland v. New Bngland 
Casualty Co.. 152 P. 263, 78 Or. 196. 

Pa.—City of Philadelphia v. Stange, 
157 A. 368, 103 Pa.Super. 276. 

44 aJ. p 359 note 82. 

93. TT.S.—City of Stuart, for Use and 
Benefit of Florida Bast Coast Ry. 
Co. y. American Surety Co. of New 
York, aC.A.Fla., 38 F.2d 193. 

Mo.—^Kansas City v. Southern Surety 
Co.. 219 S.W. 727, 203 MoJljpp. 148. 
Stozaga la. laUzoad oars 
Demurrage Is part of price of ma¬ 
terials only where cars are retained a 
few days and not when used as stor¬ 
age place for material.—^Republic 
Nat. Bank & Trust Co. v. Massachu¬ 
setts Bonding & Insurance Cou, C.G.A. 
Tex., 68 F.2a 446. 


94. Kan.—Union Tract. Co. v. Kan¬ 
sas Casualty, eta, Co., 213 P. 169, 
112 Kan. 774, 80 A.L.R. 464. 

96. U.S.—^Maryland Casualty Co. v. 
Board of Water Com'rs of City of 
Dunkirk, aaA.N.Y., 66 P.2d 730, 
certiorari denied 64 S.Ct. 846, 290 

U. S. 702, 78 L.Bd. 603. 

La.—^Hanson v. Liberty Const. Co., 
184 So. 08. 172 La. 298. 

R.I.—Corpus Juris eitsd in U. S. Fi¬ 
delity & Guaranty Co. v. Rhode Is- 
Icuid Covering Oo., 167 A. 143, 146, 
63 R.I. 397. 

Tex.—^Massachusetts Bonding & In¬ 
surance Co. V. Farmers Se, Mer¬ 
chants State Bank, 162 S.W.2d 657, 
139 Tex. 810. 

44 C.J. P 369 note 85. 

Sa^pneat of contractor 
The surety was held not liable 
where the borrowed money was em¬ 
ployed to pay for material which be¬ 
came a part of the equipment of the 
contractor.—^Tltle Guaranty, etc., Co. 

V. Hoqulam First Nat. Bank, 162 P. 
28, 94 Wash. 55. 

96. Cal.—^People's Nat. Bank v. 
Southern Surety Co.. 288 P. 827. 105 
Cal.App. 731. 

44 G.J. p 359 note 98. 

‘■Supplies” 

Bank, lending public building con¬ 
tractor money to pay laborers' wages, 
could not recover on bond given In 
pursuance of statute, on theory that 
word 'Supplies'* Includes money lent. 
—^People's Nat. Bank ▼. Southern 
Surety Go., supra. 

97. Wash.—Title Guaranty, etc., Co. 

V. Hoqulam First Nat. Bank. 162 P. 
23, 94 Wash. 56—^Puget SOiund State 
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Bank v. Galluccl, 144 P. 698, 82 
Wash. 445. Ann.Ca8.1916A 767. 

9& Wash.—City of Tacoma v. Peter¬ 
son, 25 P.2d 1084, 174 Wash. 621. 

99. U.S.—^Maryland Casualty Co. v. 
Board of Water Com’rs of City of 
Dunkirk. aCJLN.Y., 66 F.2d 780, 
certiorari denied 54 S.Ct. 846, 290 
U.S. 702, 78 L.Ed. 608—City of Stu¬ 
art for Use and Benefit of Florida 
Bast Coast By. Co. v. American 
Surety Co. of New York, aC.A.Fla.. 
38 F.2d 198. 

Ill.—Chaffin T. Nichols, 211 IlLApp. 
109. 

1. Mass.—^B. 1. Dupont de Nemours 
Powder Co. v. Culgln-Face Constr. 
Co., 92 N.B. 1023, 206 Maas. 585. 

Ohio.—^Royal Indemn. Go. v. Day, 
etc., Go.. 150 N.B. 426. 114 Ohio St 
58, 44 A.L.R. 874. 

2. U.S.—Maryland Casualty Go. v. 
Board of Water Com'rs of City of 
Dunkirk, aaA.N.Y., 66 F.2d 730, 
certiorari denied 64 S.Ct. 846, 290 
U.S. 702, 78 LuBd. 603. 

44 C.J. p 360 note 92. 

3. N.Y.—Butts V. Randall, 260 N.Y. 
S. 713. 146 Mlac. 708. 

44 C.J. p 360 note 94. ^ 

4. CaL—Garbutt v. Chappe, 21 P.2d 
694. 131 GaLApp. 284. 

N.Y.—Butts V. Randall, 2>60 N.Y.S. 
713. 146 Mlso. 708. 

6. Mo.—City of Springfield, for Use 
and Benefit of Horton, v. Koch, 72 

S.W.2d 191, 228 Mo.App. 511—Hil¬ 
ton V. Universal Constr. Co., 816 S. 

W. 1084, 202 MOJV.PP. 672. 

6. Ind.—Southern Surety Co. v. Na¬ 
tional Lumber Go^ 122 N.E. 686r 
73 Ind.App. 692. 

44 CJ. p 860 note 96. 
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regardless of whether such equipment or is not® 
destroyed, consumed, Broken, worn out, or ren¬ 
dered valueless in the prosecution of the work, 
but under other statutes and bonds claims have been 
allowed for tools and equipment,® at least where 
they were consumed or worn out.^® Thus it is 
sometimes held that the bond do.es not cover lum¬ 
ber used in covering earth or holding it in place 
temporarily during the consti-uctioUj^i but, under 
the broader terms of some statutes and bonds, a 
contrary conclusion is reached.^® Also it has been 
held that the bond does not cover repairs of equip¬ 
ment;^® but there is also authority to the con¬ 
trary but even where repairs are within the 
bond, replacements are not.^® 


A claim for rental for the use of equipment, en¬ 
gines, or machinery is not within the terms of 
some bonds,^® but under other statutes and bonds 
such claims have been allowed.^^ At any rate the 
bond does not cover rental of equipment for a 
period of time during which it is not used in pros¬ 
ecuting the work imder the contract,^® or is used 
by another contractor completing the work under 
an independent contract.^® It has been variously 
held that coal furnished to a contractor or subcon¬ 
tractor for use as a fuel in operating a steam shov¬ 
el, dredge, or other engine or machine is®® or is 
not®^ within the terms of the contractor’s bond. 
The furnishing of teams with drivers®^ or feed for 


7« Ind.—Southern Surety Co. v. Nar 
tlonal Lumber Co., aupra. 

Mo.—Kansas City v. Toumans, 112 S. 
W. 226. 218 Mo. 161. 

8. Ga.—Yancey Bros. v. American 
Surety Co. of New York, 160 S.E. 
100, 48 Ga.App. 740. 

Ky .—^Marlon Steam Shovel Co. v. Un¬ 
ion Indemnity Co., 76 S.W.2d 541, 
256 Ky. 817—^Union Indemnity Co. 

V. Pennsylvania Boiler Works. 65 S. 

W. 2d 867, 246 Ky, 478. 

44 CJ. P 360 note 98. 

Sepreelatlon 

Bond covexinff materials used in 
oarryinff out construction under sew¬ 
er contract held not to cover depreci¬ 
ation in use of steam shovel with spe¬ 
cial equipment sold to contractor or 
expense of recovermg shovel after 
contractor abandoned the Job, al¬ 
though special equipment was not In 
general use and had no salable value 
except as Junk material.—^Marion 
Steam Shovel Co. v. Union Indem¬ 
nity Co., 76 S.W.2d 641, 255 Ky, 817. 

9b Ga.—^American Surety Co. of New 
York V. Corr Service Brectloa Co., 
170 S.E1 825, 47 Ga.App. 295. 
conditional sale of ■mo/t'hinjb before 
amendment of statute 
Wls.—Hamischfeger Sales Corpora¬ 
tion V. Kehreln Bros., 281 N.W. 918, 
229 Wls. 226. 

Installation of transfoimors 

Claim of light company against 
general contractor for Installation of 
transformers was within protection 
of contractor’s bond which guaran¬ 
teed pamnent of any person who fur¬ 
nished any material or performed any 
labor for or on account of the con¬ 
tract, or rented out any appliances or 
equipment used in execution of the 
contract, regardless whether trans¬ 
formers became part of completed 
project or were merely hired out dur¬ 
ing progress of work.—Johnson-Fos¬ 
ter Co. v. D’Amore Const. Ca, 60 N.E. 
2d 89, 814 Mass. 416, 148 A.L.R. 363. 
Otaasge for servleliig equipment 
Where two sets of tools were used 


in cutting stones for curbing and 
each night a sharpened set was de¬ 
livered to sites of improvements and 
dull set left with plaintiff, who at 
some distant place sharpened tools, 
services rendered by plaintiff in 
sharpening tools held within contem¬ 
plation of bond conditioned for pay¬ 
ment by contractor for all services 
rendered in or about execution of con¬ 
tract.—^Trapp v. Seaboard Surety Co., 
292 N.Y.S. 260, 161 Misc. 428. 

Idi Ky.—Marlon Steam Shovel Co. v. 
Union Indemnity Co., 76 S.W.2d 641. 
265 Ky. 817—^Union Indemnity Co. 
V. Pennsylvania Boiler Works, 65 
S.W.2d 367, 246 Ky. 473. 

N.Y.—^Foreman v. Louis Jacques 
Const. Co., 267 N.Y.S. 45, 235 App. 
Div. 494, modified on other grounds 
185 N.B. 690, 261 N.Y. 429. 

11. Mass.—Dix Lumber Co. v. City 
of Boston, 194 N.B. 117, 289 Mass. 
291. 

Pa—City of Philadelphia v. Perna 
Engineering & Contracting Co., 94 
Pa.Super. 579. 

44 C.J. p SVO note 99. 

18. Md.—Fidelity & Deposit Co. of 
Maryland v. Mattingly Lumber Co.. 
4 A.2d 447, 176 Md. 217. 

Mloh.—^People ex rel. Pox v. U. S. Fi¬ 
delity & Deposit Co.. 213 N.W. 68. 
288 Mich. 826. 

Mo—^Hilton y. Universal Constr. Co., 
216 S.W. 1084, 202 Mo.App. 672. 

44 C.J. P 369 note 78 [b]. 

13. La.—^Pipes v. Irvine, 7 La.App. 
216. 

OkL—Sherman Machine & Iron 

Works V. Iverson Specialty Co., 43 
P.2d 1044. 171 Okl. 641. 

44 C.J. P 860 note 2. 

14. U.S.—^Maryland Casualty Co. v. 
Portland Const Co., C.CA.Vt., 71 
F.2d 258. 

Gku—^Yancey Bros. v. American Sure¬ 
ty Co. of New York, 160 B.B. 100. 
43 Ga.App. 740. 

44 C.J. p 360 note 3. 

19. U.S.—^Maryland Casualty Co. v. 
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Portland Const Co., CC-A-VL, 71 
F.2d 658. 

Ga.—Yancey Bros. v. American Sure¬ 
ty Co. of New York, 160 B.E. 100, 
48 Ga.App. 740. 

16. U.S.—^Marylafld Casualty Co. v. 
Board of Water Com'rs of City of 
Dunkirk, aCA-N.Y., 66 F.2a 730, 
certiorari denied 54 S.Ct. 846, 290 

U. S. 702, 78 L.Ed. 608. 

Okl.—Sherman Machine & Iron Works 

V. Iverson Specialty Co., 48 P.2d 
1044. 171 Okl. 641. 

Pa.—City of Lancaster, to Use of 
Keystone Driller Co. v. George, 172 
A. 68«. 816 Pa. 282. 

44 C.J. p 360 note 4. 

17. Ala.—U. S. Fidelity & Guaranty 
Co. V. R. S. Armstrong & Bro., 142 
So. 676. 225 Ala. 276. 

Cal.—^Williamson v. Egan, 287 P. 603, 
209 Cal. 343. 

Ga.—^American Surety Co. of New 
York V. Corr Service Erection Co., 
170 S.B. 325, 47 Ga.App. 295—^Amer¬ 
ican Surety Co. of New York v. 
Koehring Co., 162 e.E. 840, 44 Ga. 
App. 769. 

N.C.—Owsley v. Henderson, 45 S.E 2d 
263, 228 N.C. 224. 

Va.—^New Amsterdam Cas. Co. v, 
Moretrench Corp., 86 S.E.2d 74, 184 
Va. 818. 

44 CJ. p 360 note 5. 

18. Or.—Portland v. O’Neill. 192 P. 
909, 98 Or. 162. 

Wash.—State Bank of Seattle v. 
Huthe, 166 P. 640. 90 Wash. 636. 

19. Wls.—Cltlsens' Nat Bank v. Re¬ 
public Casualty Co., 213 N.W. 661. 
193 Wls. 56. 

50. Tenn.—^Pittsburg Coal Co. v. 
Southern Asphalt, etc., Co., 196 8. 

W. 490,138 Tenn. 164. 

44 C.J. P 860 note 8. 

51. Mich.—Alpena v. Title Guaranty, 
etc.. Co., 184 N.W. 28, 168 Mich. 360. 

Pa—^Philadelphia v. Malone, >63 A. 
589. 214 Pa. 90. 

S8. Wash.—^National Surety Co. v. 
Bratnober Lumber Co., 122 P. 887, 
67 Wash. 601. 
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horses^S is within the protection of some bonds. 
The furnishing of labor and materials for trucks 
used by the contractor on the job has been held 
within the bondj^^ but it has also been held that 
supplies for operating such trucks are not within 
the contractor’s bond.25 A contractor’s bond has 
been held to cover a charge for demonstrating the 
use of equipment leased to the contractor in con¬ 
nection with the job.26 

Inswrance premiums. A contractor’s bond has 
been held not to cover a claim for premiums for 
insurance furnished the contractor, 27 but such 
claims have also been allowed.28 

§ 1179. -Liability and Obligation of 

Sureties; Defenses 

Sureties on a contractor's bond conditioned for the 
payment of labor and materials are liable for a breach of 
such condition, and matters which are sufficient to re¬ 
lieve the surety as against the municipal corporation do 
not necessarily relieve him as against claims for labor or 
materials. 

In the absence of defects in the bond sufficient 
to avoid liability,22 the sureties on the bond of a 
contractor for a municipal improvement containing 
a condition that the contractor shall pay for labor 


or materials are liable for a breach of such condi- 
tion.30 However, it has been held that liability 
may not be imposed on the surety where the bal¬ 
ance due the contractor is sufficient to meet all 
claims for labor and material.3i The surety’s lia¬ 
bility is limited to the contract guaranteed,*2 and 
does not cover claims for labor and material in 
connection with a supplemental® 2 or an independ¬ 
ent®^ contract The liability of the sureties or 
guarantors is continuing®® in that it attaches as 
each item of labor or material is performed or fur¬ 
nished®® and is not terminated until all labor and 
material within the scope of the bond or guaranty 
are fully paid for;®^ but the sureties are not bound 
until the bond is delivered to some lawful party 
for the benefit of the laborers and materialmen for 
whom it was made.®® A limitation of the amount 
of ultimate liability applies to the amounts which 
the sureties or guarantors,®® as distinguished from 
the principal,^® are compelled to pay. A provision 
that materialmen shall be paid “promptly’* means 
that their bills shall be paid at maturity.^i 

In determining whether the sureties have ever 
been liable on the bond, or whether they have been 
released or discharged from liability, it must be 
borne in mind that the bond is for the benefit of 


03. Wash.—National Surety Co. v. 

Bratnober Lumber Go., supra. 

44 C.J. p 860 note 11. 

S4. U.S.—^Maryland Casualty Co. v. 
Portland Const. Co., C.C.A.Vt., 71 
F.2d 6S8. 

Ky.—^Mld-Contlnent Petroleum Cor¬ 
poration V. Southern Surety Co., 9 
S.W.2d 229, 225 Ky. 501. 

OS. U.S.—^Idaryland Casualty Co. v. 
Board of Water Com'rs of City of 
I>unklrk, C.C.A.N.T., 66 F.2d 730, 
certiorari denied 64 S.Ct. 346, 290 

U. S. 702. 78 L Bd. 603. 

La.—^Plpes V. Irvine. 7 La.App. 216. 

88. Va.—^New Amsterdam Cas. Co. v. 
Moretrench Corp., 36 S E.2d 74, 184 
Va. 318. 

87. Mass.—Johnson-Foster Go. v. 
D’Amore Const. Co., 50 N.B.2d 89, 
814 Mass. 416. 148 A.L.R. 353. 

Pa.—City of Pittsburgh, to Use of 
H. M. Kamln Agency, v. Parkview 
Const. Co., 23 A.2d 847, 344 Pa. 126. 
Tex.—Standard Acc. Ins. Co. v. Elnox, 
184 S.W.2d 612, 144 Tex. 296—Knox 

V. Ball. C1V.APP.. 186 S.W.2d 124, 
affirmed in part and reversed on 
other grounds In part 191 S.W.2d 
17, 144 Tex. 402, 164 A.L.R. 1463. 

Claim for insurance premiums under 
performance bond see supra S 1172. 

88. N.Y.—Merchants Mut. Casualty 
Co. V. U. S. Fidelity & Guaranty 
Co., 2 N.Y.S.2d 370, 253 App.Div. 
16L 


Bond expressly iaOliidiiig suoli elalms 
N.Y.—Merchants Mut. Casualty Co. 
V. U. S. Fidelity ft Guaranty Co., 
supra. 

aSb Cal.—^Los Angeles Line Co. V. 

Withers, 197 P. 89, 185 Cal. 342. 

44 C.J. p 360 note 18. 

38. Okl.—^American Sash ft Door Co. 
V. McGregor, 264 P. 602, 129 Okl. 
261. 

Or.—^Bay City v. Sandberg, WS P. 444, 
83 Or. 268. 

Decree reauizing master to dis¬ 
tribute city's payment on i>avlng con¬ 
tract to materialmen held to vest 
ownership of funds in materialmen, 
and they, and not contractor's surety, 
must bear loss thereof.—Standard 
Oil Co. of New Jersey v. Powell Pav¬ 
ing ft Contracting Co., 142 S.E. 612, 
144 S.a 364. 

What law governs 
Liability of surety on bond is con¬ 
trolled by laws of state where con¬ 
tract was entered Into and work Is to 
be performed.—^Federal Surety Co. v. 
City of Staunton, Ill., for Use of Mc- 
Wane Cast Iron Pipe Co., C.C.A.Ala., 
29 F.2d 9, certiorari denied 49 S.Ct. 
263, 279 U.S. 840, 73 L.Bd. 986. 

31. La.—^Houston Oil Terminal Co. v. 
City of Shreveport, 136 So. 29, 172 
La. 994. 

38. Wls.—Citizens' Nat. Bank of Ap¬ 
pleton V. Republic Casualty Go., 218 
N.W. 661, 193 Wls. 66. 

33. U.S.—^Bdaryland Casualty Co. v. 
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City of South Norfolk, C.aA.Va., 
54 F.2d 1032, rehearing denied and 
modified on other grounds 56 F.2d 
822, certiorari denied City of South 
Norfolk V. Maryland Casualty Co., 
52 S.Ct 644, 286 U.S. 662, 76 L.Bd. 

1295. 

34. U.S.—^Maryland Casualty Co. v. 
City of South Norfolk, aC.A.Va., 54 
F.2d 1032, rehearing denied and 
modified on other grounds 66 F.2d 
822, certiorari denied City of South 
Norfolk V. Maryland Casualty Co.. 
62 S Ct. 644, 286 U.S. 662. 76 L.Ed. 

1296. 

35. Mo.—^Kansas City v. Youmans, 
112 S.W. 225, 213 Mo. 161. 

36b Mo.—Kansas City v. Youmans, 
supra. 

37. Mo.—^Kansas City v. Youmans, 
Buprsu 

38. Okl.—Chicago Bridge, etc.. 

Works V. Walker, 261 P. 478, 120 
Okl.^ 244. 

39. Mo.—^Kansas City v. Youmans, 
112 S.W. 225, 213 Mo. 151. 

40. Mo.—^Kansas City v. Youmans, 
supra. 

44 C.J. p 8'6l note 20. 

41. Or.—^Pendleton v. Jeffery, 188 P. 
176, 95 Or. 447. 

Statutes Impogliig penalties for ze- 
ftLsai to pay promptly are Inapplica¬ 
ble.—Kimball V. Parks, 268 S.W. 117, 
161 Tenn. 103—^Bristol v. Bostwlckt 
240 S.W. 774, 146 Tenn. 205. 
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laborers or materialmen rather than the city, and 
that it is conditioned for the payment of labor and 
material rather than for the performance of the 
contract between the contractor and the municipal¬ 
ity, the bond being an independent contract in this 
respect.^2 Hence questions relating to the contract 
between the contractor and the city are immateri¬ 
al;^® the right of action of laborers or material- 
men is not affected by any act or omission of the 
city;^^ and matters which are sufficient to avoid, 
release, or discharge liability on a bond for faith¬ 
ful performance of the contract may not be suffi¬ 
cient to relieve the sureties from liability on a 
bond for payment of labor and materials.^® 

Thus the invalidity of the contract between the 
municipality and the contractor is not a defense 
to sureties in an action against them by laborers 
or materialmen^® unless, it has been held, plain¬ 
tiff performed the labor or furnished the materials 
in question with actual,^^ as distinguished from con¬ 
structive,^® knowledge of the facts rendering the 
contract illegal. Also the sureties are not released 
or discharged from liability by a change in the con¬ 


tract made after the execution of the bond and 
without the knowledge of the sureties;^® by the 
furnishing of materials after the expiration of the 
time for completing the contract®® or after an un¬ 
authorized extension of the time of completion;®^ 
by acceptance of the work by the municipality;®® 
by an assignment of the contract by the contrac¬ 
tor;®® or by the making of a supplemental con¬ 
tract.®^ 

So too the sureties are not released by failure 
of the municipality, before accepting the improve¬ 
ment, to require evidence that the contractor has 
paid laborers and materialmen;®® by settlement 
by the city with the contractor;®® by payments by 
the city directly‘to laborers and materialmen in¬ 
stead of to the contractor, as provided by the con¬ 
tract ;®'^ by the fact that the municipality has with¬ 
held sufficient funds to pay a materialman’s claim;®® 
by the furnishing of material after the contractor 
has defaulted in making certain agreed payments;®® 
by the granting of an extension of time to the con¬ 
tractor to pay for labor or materials;®® by the ex¬ 
ecution by the contractor, without the knowledge of 


42. Cal.—Los Angeles Stone Co. v. 
National Surety Co., 173 P. 79, 178 
CaL 247, followed in C. C. Harris 
Oil Co. V. Standard Constr., etc., 
Co., 173 P. 83. 178 Cal. 810. 

48. Cal.—^Los Angeles Stone Co. v. 
National Surety Co., 173 P. 79, 178 
CaL 247. 

44. Ind.—^^tna Indemn. Co. v. In¬ 
dianapolis Mortar, etc., Co., 98 N.S3. 
706, 178 Ind. 70. 

45. Tenn.—City of Knoxville v. Mel¬ 
vin F. Burgess, Inc., 175 S.W.2d 
548, 180 Tenn. 412. 

48. Ohio.—^Metropolitan Paving 
Brick Co. V. Federal Surety Co., 
197 N.B. 603, 60 Ohio App. 143. 

44 C.J. p 361 note 30. 

47. Kan.—^National Surety Co. v. 
Kansas City Hydraulic Press Brick 
Co., 84 P. 1034. 73 Kan. 196. 

44 C.J. P 361 note 31. 

48. Elan.—^New York National Sure¬ 
ty Co. V. Wyandotte Coal, etc., Co., 
92 P. 1111, 76 Kan. 914. 

49. Mass.—Otis El. Co. v. Long, ISO 
N.E. 265. 238 Mass. 257. 

60. Cal.—^Hub Hardware Co. v. AStna 
Acc., etc., Co., 178 P. 81. 178 CaJ. 
264. 

51. Cal.—^Los Angeles Stone Co. v. 
National Surety Co., >178 P. 79, 178 
Cal. 247, followed in C. C. Bta.rris 
Oil Co. V. Standard Constr., etc., 
Co.. 173 P. 83, 178 CaL 810. 

62. Ind.—^^tna Indemn. Co. v. In¬ 
dianapolis' Mortar, etc., Co., 98 N.E. 
706. 178 Ind. 70. 

68 . U.S.—^Maryland Casualty Co. v. 


Portland Const. Co., C.C.A.Vt, 71 
F.2d 658. 

64. U.S.—^Maryland Casualty Co. v. 
City of South Norfolk, C.C.A.Va., 54 
F.2d 1032, rehearing denied and 
modified on other grounds 56 F.2d 
822, certiorari denied City of South 
Norfolk v. Maryland Casualty Co., 
62.S.Ct. 644, 286 U.S. 662. 76 L.Ed. 
1295. 

55. Ind.—^^tna Indemn. Co. v. In¬ 
dianapolis Mortar, etc., Co., 98 N.E. 
706, 178 Ind. 70. 

56. Tex—^^Etna Casualty & Surety 
Co. V. Robertson Lumber Co, Civ. 
App., 8 S.W.2d 895. 

Wash.—John Dower Lumber Co. v. 
New Amsterdam Casualty Co., 277 
P. 696, 162 Wash. 186. 

44 C.J. p 361 note 38. 

Premature payment of retained per 
cent 

(1) Contractor’s surety had Inter¬ 
est In per cent retained under pav¬ 
ing contract with respect to obliga¬ 
tions between surety and village but 
not with respect to surety’s rela¬ 
tions with materialmen; hence, even 
though village paid retained per cent 
to contractor’s assignee before com¬ 
pletion of work, surety was not re¬ 
lieved from liability to contractor’s 
creditors.—^Maryland Casualty Co. v. 
Portland Const. Co., C.C.A.yt., 71 F.2d 
668 . 

(2) City’s failure to comply with 
contract having resulted In liability 
of surety to laborers and material¬ 
men, rendering Judgment for surety 
against city therefor was proper aft¬ 
er allowing city credit on amount re¬ 
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coverable by It from surety for Judg¬ 
ments on claims against city for ma¬ 
terials.—^tna Casualty & Surety Co. 
V. Robertson Lumber Co., TexCiv. 
App., 3 S W.2d 896. 

(3) Village retaining specified per 
cent of amount due contractor as 
guaranty that contractor would fulfill 
contract held not obligated to retain 
such money for benefit of surety on 
contractor’s bond until materialmen 
were paid.—Village of Beachwood v. 
Ohio Casualty Ins. Co., 191 N.E. 797, 
47 Ohio App. 212. 

(4) Damage to surety on contrac¬ 
tor's bond from wrongful payment of 
fund reserved from contract price is 
amount of fund wrongfully paid con¬ 
tractor.—U. S. Fidelity & Guaranty 
Co. V. City of Montesano, 295 P. 934, 
160 Wash. 665. 

Egnitable lien of suzety held to ex¬ 
tend only to moneys in possession of 
city, with which it had not parted.— 
Citizens’ State Bank of Sheboygan v. 
City of Sheboygan, 224 N.W. 720, 198 
Wls. 416. 

67. Mich.—^People ex rel. Pox v. U. 
S. Fidelity & Deposit Co., 218 N.W. 
68 , 238 Mich. 326. 

6 & Minn.—^West Duluth v. Norton, 
58 N.W. 829, 57 Minn. 72. 

6 % Wis.~BuilderB’ Lumber, etc., Co. 

V. Chicago Bonding, etc., Co., 166 N. 

W. 820, 167 Wis. 1'67. 

60. N.T.—E. J. Eddy, Inc, v. Fideli¬ 
ty & Deposit Co. of Maryland, 269 
N.T.S. 24, 240 App.Dlv. 284, re¬ 
versed on other grounds 192 N.E. 
410, 265 N.T. 276, 96 AiL.R. 1181. 
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the sureties, of a note for the balance due a mate¬ 
rialman or by other efforts by plaintiff to collect 
the debt®* which do not result in full satisfaction 
thereof.®® Payments by the contractor to a subcon¬ 
tractor do not discharge or diminish liability on 
the bond to persons who have performed labor for, 
or furnished material to, the subcontractor;®^ but 
the liability of the surety is reduced by actual pay¬ 
ments for materials made directly by the contractor 
to the person furnishing the materials.®® 

Liability of surety company as principal. Where 
a surety company joins with the contractor in giv¬ 
ing a bond which, by its express terms, creates a 
joint and several obligation, each obligor is sepa¬ 
rately and directly liable to such‘persons as may 
furnish labor or material,®® although as between 
themselves the contractor is the principal debtor and 
the surety company is a surety only.®^ However, 
an ordinary statutory bond does not make the surety 
company a joint principal with the contractor.®® 

§ 1180. -Actions 

a. In general 


b. Conditions precedent 

c. Time to sue 

d. Who may sue; parties 

e. Pleading; evidence; trial 

f. Amount of recovery 

a. la General 

statutory and charter requirementa rauat be followed 
In enforcing a contractor’a bond given for a municipal 
Improvement and conditioned for the payment of labor 
and material. 

In enforcing a bond given by a contractor for 
a municipal improvement and conditioned for the 
payment of laborers and materialmen, charter or 
statutory requirements must be followed;®® and 
it has been held that, whether the bond is a com¬ 
mon-law or a statutory bond, the statutory remedy 
afforded materialmen is exclusive.^® In some in¬ 
stances a court of equity may have jurisdiction 
of a suit on the bond.^^ Several claims assigned 
to one person may be sued on in a single action.^ 

b. Conditions Precedent 

(1) In general 

(2) Notice or filing of claim 


ei. Mlch^—^People v. Bowen, 153 N. 
W. 672, 187 Mich, 267. 

62. Or.—^Pendleton v. Jeffery, 188 P. 
176, 96 Or. 447. 

63. Wla.—^Northwestern Bridge, etc.. 
Go. V. Maryland Casualty Go., 177 
N.W. 81, 171 Wls. 626. 

64. Okl.—Sherman Machine ft Iron 
Works V. Iverson Specialty Go., 43 
P.2d 1044, 171 Okl. 641. 

44 CJ. p 861 note 46. 

66 . U.S.—Southern Surety Go. v. J. 
H. Holden Land, etc., Co., C.G.A. 
Kan., 14 F.2d 411. 

Settlement 

Nonconsenting surety on contrac¬ 
tor's bond was discharged by settle¬ 
ment under which materialman took 
cash payment and note.—^Union In¬ 
demnity Co. V. Benton County Lum¬ 
ber Go., 18 S.W.2d 827, 179 Ark. 752. 
AppUoatlon of paymexits 

(1) Where contractor making pay¬ 
ments to materialman on running ac¬ 
count did not specify whether pay¬ 
ments should be applied to old debts 
or debt for materials furnished on 
city Job, and materialman made no 
specific application, court properly 
applied payments to old debt, as 
against surety on city contract which 
completed abandoned contract and 
claimed money in city's liands.— 
Maryland Casualty Co. t. Board of 
Water Com'rs of City of Dunkirk, G. 
C.A.N.Y., 66 F.2d 730, certiorari de¬ 
nied 64 S.Ct 846, 290 U.S. 702, 78 
Ujm. 608. 

(2) Surety on paving contractor's 
bond held not entitled to have con- 


I tractor's payments to materialman 
from proceeds of contract appUed on 
secured indebtedness.—City of 
Marshfield v. U. S. FldeUty ft Guar¬ 
anty Co.. 274 P. 608, 1*28 Or. 647. 

(8) Sven though funds paid a sub¬ 
contractor or materialman are funds 
the contractor has received in connec¬ 
tion with the work, the payment need 
not. In the absence of statute, be 
applied on the current Job and does 
not necessarily discharge the sure¬ 
ty's liability.—Globe Plaster Ca of 
Buffalo V. Seaboard Surety Co., 274 
N.T.S. 962, 153 Misc. 416. 

(4) Where a person has furnished 
materials to a contractor for several 
Jobs, including one for a city, and has 
applied payments to Jobs other than 
the ones from which they were de¬ 
rived, the surety Is not entitled to 
credit for money derived from, but 
not applied to, the city Job, In the ab¬ 
sence of a showing that the misap¬ 
plications do not offset each other.— 
Kimball v. Parks, 268 S.W. 117, 151 
Tenn. 108. 

66 . U.S.—^In re American Product 
Co, Pa.. 224 F. 401, 140 C.C.A. 87, 
appeal dismissed 86 S.Ct. 446, 239 
U.S. 637. 241 U.S. 638, 60 L.Dd. 
480, 1216. 

67. U.S.—^In ra American Product 
Co., supra. 

68 L Wash.—^Pasco v. Pacific Coast 
Casualty Co., 172 P. 666, lOl Wash. 
496. 

66 . CaJ.—French v. Powell, 68 P. 92, 
186 Cal. 686. 

44 C.J. p 862 note 56. | 
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Sarvloe of prooess 

Contractor and contractor's surety 
were bound by statute providing for 
service of pleading or process on 
public contractors and sureties by 
leaving copies thereof with chairman 
of state highway commission and 
requiring that bond should have a 
provision binding contractors and 
sureties to such mode of service, 
and hence Judgment based on such 
mode of service was valid, notwith¬ 
standing bond tendered by contractor 
and accepted by city contained no 
such provision.—^Universal Electric 
Const. Co. of Alabama v. Robbins, 
194 So. 194, 289 Ala. 105. 

7 a Tex.—^Indemnity Ins. Co. of 
North America v. South Texas 
Lumber Co., Com.App., 29 S.W.2d 
1009. 

a. ease of statutory bond, statu¬ 
tory remedy of materialmen or la¬ 
borers on bond of public Improve¬ 
ment contractor Is exclusive.—Gen¬ 
eral Electric Supply Corporation v. 
Wiley Electric Go., 191 N.E. 706, 47 
Ohio App. 196. 

71. N.H.—^Toner v. Long, 111 A. 811, 
79 N.H. 468. 

44 C.J. p 862 note 68. 

Oenrt whore sureties were Im- 
idoaded in receivership and evidence 
was offered on liability had Jurisdic¬ 
tion to make adjudication In respect 
thereof.—O’Connor v. Vander Veen, 
234 N.W. 101, 258 Mich. 77. 

72. m.—ChafOn v. Nichols, 211 IlL 
App. 109. 



63 C. J. S. 

(1) In General 

A demand on the auretlee for payment la not a con¬ 
dition precedent to an action on the contractor’a bond. 

A demand on the sureties for payment is not a 
condition precedent to an action on the contrac¬ 
tor’s bond.*^® Also, where materials have been fur¬ 
nished to a subcontractor, a prior suit against the 
subcontractor is not a condition precedent to a suit 
against the surety.^^ However, where the bond 
is construed as an indemnity bond, a judgment 
against the municipality is a condition precedent to 
an action on the bondJ® Compliance with a pro¬ 
vision of the contract that labor disputes be sub¬ 
mitted to a board for determination is a condition 
precedent to an action on the bond by laborers.^^ 
A subcontractor need not perfect a lien on money 
due the contractor by the municipality by filing^ a 
claim with a municipal officer, as provided by stat¬ 
ute, before suing on the bond of the contractor.77 
Where Ae bond is for faithful performance of the 
contract as well as for payment of the claims of 
materialmen and laborers, it has been held that 
substantial performance of the contract is a con¬ 


§ U80 

dition precedent to an action by materialmen or la- 
borersJ* 

(2) Notice or Filing of Claim 

Compliance with statutes requiring service on the 
surety of a notice of claim or the filing of a claim with 
the municipal corporation Is generally a condition preced¬ 
ent to an action on a contractor's bond for labor or ma¬ 
terials. 

Service on the surety of a written notice stating 
the nature and amount of the claim is a condition 
precedent to an action on the bond when required 
by charter or statutory provision,^® but not when 
not required by the bond, contract, charter, or stat¬ 
ute,*® and compliance therewith is unnecessary when 
impossible,*1 as where, owing to the abandonment 
of the contract by the contractor before completion, 
the work is never accepted.** Some statutes re¬ 
quire notice to be given to the general contractor 
by a person who has furnished materials, supplies, 
or provisions to a subcontractor or his agent,** 
and notice must be given by a person who has let 
a truck or team for hire,*^ but not hy a person who 
has performed labor by himself and his truck or 
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73. Cal.—^Llve Oak Lumber Go. v. 
Farr, 153 F. 741. 28 Cal-App. 641. 

74. Cal.—^Williams v. Tlnsrey, 147 P. 
584, 26 CalJlpp. 674. 

75. N.J.—^B. As S. Excavating & Con¬ 
struction Co. V. Angelo Paino 
Const. Corporation. 167 A. 886. 10 
N.J.M18C. 107. 

76. U.S.—^Ackman v. Nortbern 
States Contracting Co., C.C.A.E:y.. 
110 F.2d 774. 

Ky .—^NTorthern States Contracting 
Co. V. Swope, 111 S.W.2d 610, 271 
Ky. 140. 

Provision baUl vsUd 
U.S.—Ackman v. Northern States 
Contracting Go., C.CA.E:y.. 110 F. 
2d 774. 

77. Ind.—Concrete Steel Co. v. Met¬ 
ropolitan Casualty Ins. Co. of New 
York, 178 NJB3. 651. 96 Ind.App. 
649. 

44 C.J. p 868 note 74. 

7a N.T.—B. J. Eddy, Inc., ▼. Fi¬ 
delity ft Deposit Co. of Maryland. 
192 N.E. 410, 266 N.Y. 276, 96 A.L. 
R. 1181. 

7a Minn.—Moose Lake Sand & 
Gravel Co. v. American Surety Co. 
of New York. 220 N.W. 968. 176 
Minn. 266. 

44 C.J. p 862 note 62. 70. 

ComplsUoa of oonferaot 
Where the statute requires that 
notice be served on the surety within 
a specified time after completion of 
the contract, the doctrine of substan¬ 
tial performance is inapplicable In 
determining the time the contract Is 
completed.— Mooae Lake Sand ft 


Gravel Co. v. American Surety Co. of 
New York, supra. 

Aooaptaaoe of work 

(1) An acceptance within statute 
requiring subcontractors to furnish 
contractor's surety with statement of 
amount due within a specified time 
after acceptance of public Improve¬ 
ment must be an administrative de¬ 
termination of actual completion of 
work in accordance with terms of 
contract and In compliance with plans 
and speclficallons. and this must be 
fixed by public record and readUy 
ascertained.—John J. Nesbitt. Inc., v. 
Maasa.chusetts Bonding & Insurance 
Co. of Boston. Ohio App., 49 N.E.2d 
765. 

(2) Uhder the statute requiring 
claimant for labor or material for 
the construction of a public building 
to furnish sureties statement of the 
amount due him wlthm a fixed time 
after the acceptance of the building, 
the “acceptance" to start the time 
running must be final, complete, and 
unconditional.—Williamsport Planing 
Mill Co. V. Maryland Casualty Co.. 29 
A2d 731. 129 N.J.Law 833. 

(8) The period runs from accept¬ 
ance of the work contracted for, 
rather than from acceptance of the 
materials.—^Franklin Lumber Co. v. 
Globe Indemnity Co.. 130 A 608, 102 
N.J.Law 9. affirmed 133 A 919, 102 
N.J.Law 716. 

Prematiixe statemeiLt insufiLdent 

Furnishing of statement of amount 
due materialman to sureties on mu¬ 
nicipal contractor's bond before mu¬ 
nicipality accepted work precludes 
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recovery.—^Fireproof Products Co. v. 
Dreher, 141 A 796, 104 N.J.Law 660. 
Oomxnon-lsw bond 
It has been held that the statutory 
requirement of notice applies only In 
the case of a statutory bond. 

Mass.—^Metropolitan Pipe ft Supply 
Co. V. D'Amore Const. Co.. 36 N.E. 
2d 211. 809 Mass. 380. 

Tenn.—City of Knoxville v. Melvin 
F. Burgess, Inc., 176 S.W.2d 648, 
180 Tenn. 412. 

80, Minn.—Guaranteed Concrete Co. 
V. Garrick Bros., 241 N.W. 588. 185 
Minn. 454—^Band Kardex Service 
Corporation v. Forrestal, 219 N.W. 
943. 174 Minn. 679. 

44 C.J. p 8*62 note 68. 

8L U.S.—^Royal Indemnity Co. v. 
Cliff Wood, etc., Co.. C.C.AOhio. 10 
F.2d 601. 

88. U.S.—^Royal Indemnity Co. v. 
Cliff Wood, etc., Co., supra. 

83. Fa.—City of Philadelphia v. Kee¬ 
nan, 100 Pa.Super. 267. 

Wash.—Maryland Casualty Co. v. 
City of Tacoma, 92 P.2d 208, 189 
Wash. 884—^Maryland Casualty Co. 
V. City of Tacoma, 90 P.2d 226, 189 
Wash. 72. 128 AL.R. 799. modified 
on other grounds 94 P.2d 217, 199 
Wash. 72. 128 AL.R. 1521, and 94 
P.2d 749, 199 Wash. 72—Neary v. 
Puget Sound Engineering Co., 194 
P. 830, 114 Wash. 1. 

8ft Wash.—Sutherland v. Smith. 212 
P. 1060, 128 Wash. 618—Ledlngham 
V. Blaine, 177 P. 788, 106 Wash. 
263. 
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team at a stated consideration for a fixed period of 
time;8^5 nor need such notice be given where the 
material is furnished directly to the contractor or 
his agent, or at his request®® In the absence of 
such a requirement, notice need not be given the 
contractor of the furnishing of materials to a sub¬ 
contractor.® ^ 

In a few jurisdictions the statutes require a sub¬ 
contractor to gfive notice to a municipal board 


that he is a subcontractor for a specified part of 
the work®® and to notify the principal contractor 
that he has given notice to the municipal board.®® 
Under the provisions of a number of statutes, the 
filing of a notice or claim with a municipal officer 
or board within a specified period of time after 
the completion of the contract, work, or improve¬ 
ment or the delivery of the material is a condition 
precedent to an action on the contractor's bond by 
a laborer, materialman, or subcontractor.®® 


85. Wash.—Sutherland v. Smith. 212 
P. 1060, 123 Wash. 518. 

88 . Wash.—Maryland C^ualty Co. 
V. City of Tacoma, 92 P.2d 203, 199 
Wash. 384—^Maryland Casualty Co. 

V. City of Tacoma, 90 P.2d 226, 199 
Wash. 72, 123 A.Li.R. 799. modified 
on other {^rounds 94 P.2d 217, 199 
Wash. 72, 123 A.LR. 1621, and 94 
P.2d 749, 199 Wash. 72. 

87. Tex.—^Fennell v. Trinity Port¬ 
land Cement Co., ClvA.pp., 209 S. 

W. 796. 

88 . Mich.—^People v. Finn, 127 N.W. 
704, 162 Mich. 481. 

89. Mich.—^People v. Finn, supra. 

9a Cal.—Smith v. MclCnlffht, 4 P.2d 

306. 117 Cal.App. 427. 

Iowa.—Zeidler Concrete Pipe Co. v. 
Ryan & Fuller, 215 N.W. 801, 205 
Iowa 37. 

Mass.—^Metropolitan Pipe & Supply 
Co. V. D’Amore Const Co., 86 N.E. 
2d 211. 809 Mass. 880—Regan v. 
Tierney, 27 N.B.2d 698, 806 Mass. 
168. 

Wash.—^Fidelity & Deposit Co. of 
Maryland y. Herbert H. Conway, 
Inc., 128 P.2d 764, 14 Wash.2d 661. 
44 CJ. p 862 note 78. 

Fzlmaxy purpose of statute pre¬ 
scribing written notice to be given of 
claim against performance bond In 
order to entitle claimant to sue on 
the bond Is to give the surety notice 
that claimant will look to it for satis¬ 
faction.—^E*idellty & Deposit Co. of 
Maryland v. Herbert H. Conway. Inc., 
supra. 

Part of contract 

Tex.—^tna Casualty & Surety Co. v. 
Hawn Lumber Co., 97 S.W.2d 460, 
128 Tex. 296, rehearing denied and 
modified on other grounds 98 S.W. 
2d 167, 128 Tex. 296. 

Notloe as filing 

(1) Actual notice to the surety of 
claim against performance bond can¬ 
not take the place of the written no¬ 
tice required by statute to be filed 
with the body to whom bond was 
given In order to entitle claimant to 
sue on the bond.—^Fidelity & Deposit 
Co. of Maryland v. Herbert H. Con¬ 
way. Inc., 128 P.2d 764, 14 Wash.2d 
651—^Robinson Mfg. Co. v. Bradley. 
129 P. 382, 71 Wash. 611. 

(2) Claims of materialmen and la¬ 
borers, in order to be good against 


contractor's bond, must be filed with 
county clerk as required by statute, 
and notice to city will not suffice.— 
Republic Nat. Bank & Trust Co. v. 
Massachusetts Bonding & Insurance 
Co., C.aA.Tex., 68 F.3d 445. 

(3) Statute requiring persons who 
furnish labor and materials in per¬ 
formance of city contract to file claim 
within designated time to obtain ben¬ 
efit of bond given by contractor does 
not require useless formalities, word 
"file" being equivalent to words "give 
notice to the officers.'*—^Blanchl Bros. 
V. Gendron. 198 N.B. 767, 292 Mass. 
438, 107 A.L.R. 953. 

OonteiLts of claim or notico 

(1) The notice must substantially 
conform to the requirements of the 
statute.—Fidelity & Deposit Co. of 
Maryland v. Herbert H. Conway, Inc., 
128 P.2d 764, 14 Wash.2d 651—44 C.J. 
p 363 note 73 [a]. 

(2) Purpose of statute requiring 
Itemization of claims for labor and 
materials was to enable persons deal¬ 
ing with contractor to determine 
from time to time as work progressed 
kind, quality, and price of labor or 
materials for which lien was claimed, 
and when they were furnished.— 
.Stna Casualty & Surety Co. v. Hawn 
Lumber Co., 97 S.W.2d 460, 128 Tex. 
296, rehearing denied and modified on 
other grounds 98 S.W.2d 167, 128 Tex. 
296. 

(8) A notice may be sufficient to 
constitute substantial compliance 
with statute notwithstanding slight 
error in the names of the parties or 
In the description of the works. If the 
surety and owner are not misled 
thereby.—^Fidelity & Deposit Co. of 
Maryland v. Herbert EL Conway, Inc., 
supra. 

(4) Notices sent port commission 
of material and labor claims held in¬ 
sufficient basis for recovery against 
contractor's surety, where notices 
contained no Intimation that claim¬ 
ants looked to surety; and action of 
port authorities in mailing contrac¬ 
tor's surety copies of notices of la¬ 
bor and material claims held not to 
remedy defects.—^U. S. Fidelity & 
Guaranty Co. v. Port of Seattle, 18 
P.2d 33. 169 Wash. 19. 

(5) Notice held sufficient. 

Mass.—^Bianchi Bros. v. Gendron, 198 
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NH. 767, 292 Mass. 438, 107 A.L.R. 

953. 

Wash.—Fidelity & Deposit Co. of 

Maryland v. Herbert H. Conway, 

Inc, 128 P.2d 764, 14 Wash.2d 551. 

Whare there are two or more oon- 
traots and bonds, the filing of a sin¬ 
gle notice for an unsegregated 
amount Is Insufficient.—^White’s 
Uvalde Mines v. Jagoe Const. Co., 
Tex Civ.App., 73 S.W.2d 676, error 
dismissed—44 C.J. p 363 note 73 [d]. 
Delivery 

(1) Limitation with respect to time 
of filing claim In order to perfect 
claim with respect to contractor's 
bond begins to run only when last 
Item of material or work is furnished 
or done under single contract or un¬ 
derstanding; and material cannot be 
said to have been fully delivered or 
work completely performed under 
contract therefor as respects time of 
filing claim until last of It is accom¬ 
plished.—Republic Nat. Bank & Trust 
Co. V. Massachusetts Bonding & In¬ 
surance Co., C.C.A.Tex., 68 F.2d 445. 

(2) "Delivery" means actual phys¬ 
ical delivery of various items or con¬ 
signments of material, and not tech¬ 
nical legal delivery based on provi¬ 
sions of contract.—^^tna Casualty & 
Surety Co. v. Hawn Lumber Co.. 97 
S.W.2d 460, 128 Tex. 296, rehearing 
denied and modified on other grounds 
98 S.W.2d 167, 128 Tex. 296. 

(3) Under statute requiring item¬ 
ized and verified account of material- 
man against surety on contractor's 
bond to be filed with county clerk 
within a specified number of days of 
delivery of material to contractor, 
materialman furnishing bricks for 
street paving under entire and con¬ 
tinuing installment contract could 
recover only for brick used In paving 
and delivered prior to a specified 
number of days of filing of account, 
as against contention that material¬ 
man could file account within ninety 
days after final delivery of bricks and 
accrual of Indebtedness therefor.— 
National Surety Co. v. United Brick 
& Tile Co., Tex.Civ.App., 71 S.W.2d 
937, error dismissed. 

(4) Failure to file claim within 
days allowed by statute after last 
date on which materials were tu.r~ 
nished. was fatal to recovery by cor- 
poratlon from surety on contractor's 
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The requirement of notice has been held to be 
a matter of substance and not of procedure so that 
it applies even though the action is brought in an¬ 
other jurisdiction.^! It has been held that unless 
the statute as to notice makes compliance there¬ 
with a condition precedent to action, an action on 
the bond is not barred by a failure to give notice®^ 
although the surety is entitled to recover for such 
damage as he suffers as a result of the failure to 
comply with the statute.®* 

c. Time to Sue 

Where the time for bringing suit by or on behalf of 
a laborer or materialman on a municipal contractor’s 
bond Is prescribed by charter or statute, an action Is 
barred when not Instituted before the expiration of the 
time specified. 


Where the time for bringing suit by, or on be¬ 
half of, a laborer or materialman on a municipal 
contractor's bond is prescribed by charter or stat¬ 
ute, the action is barred when not instituted be¬ 
fore the expiration of the time specified®^ unless 
the provision is repealed before expiration of the 
period®* or the bond prohibits the bringing of an 
action until after the expiration of the period,®® 
although it has been held that the statutory time 
applies in the case of a statutory bond even though 
the bond contains conflicting provisions.®*^ Some 
charter or statutory provisions require suit to be 
brought within a specified period after completion 
of the work.®* Such provisions are construed to 


bond.—^Reeran y. Tierney, 27 K.KSd 
698, 30« Mass. 168. 

Wliat oonatitnteB oompletioa 

(1) Under a provision for service 
of the notice within a specified time 
after completion of the work or the 
contract, the time does not begin to 
run until the work Is actually com¬ 
pleted.—^Puget Sound Bridge & 
Dredging Co. v. Jahn & Bressl, 268 P. 
169, 148 wash. 87—44 C.J. P 863 note 
78 [h]. 

(2) Claims against bond filed more 
than a specified number of days after 
contractor ceased wox4e, but prior to 
completion by subsequent contractor 
and acceptance by city, held valid.— 
Puget Sound Bridge & Dredging Co. 
V. Jahn & Bressl. supra—^Puget Sound 
Power & Light Co. v. Sparger, 262 P. 
644, 142 Wash. 86. 

(8) Where contractors and city 
prior to completion of work entered 
Into supplemental contract stating 
that existing contract should be ter- 
mlnated but that supplemental con¬ 
tract did not alter contractors' obli¬ 
gation under existing contract which 
had been accepted as completed on 
preceding day, there was no comple¬ 
tion of the contract.—U. S. Pipe & 
Foundry Co. v. Goeiig, Wash., 196 P- 
2d 91. 

Bstoppel 

Surety held estopped to question 
filing of claims where procedure fol¬ 
lowed language of bond.—^B. Nicoll & 
Co. V. National Surety Co.. 296 P. 
1066, 111 Cal.App. 333. 

91- N.T.—Graybar Electric Co. v. 
New Amsterdam Casualty Co., 64 
N.E 2d 811, 292 N.T, 246, motion de¬ 
nied 66 N.E.2d 512, 292 N.Y. 648, 
certiorari denied 66 S.Ct. 42, 323 
U.S. 716, 89 L-Ed. 675. Motion 
granted 60 N.E.2d 849, 294 N.Y. 701. 

82. U.S.—Christman v. Southern 
Surety Co., D.C.Mlch., 48 F.2d 462, 
affirmed, aC.A., Southern Surety 
Co. V. Christman, 48 F.2d 466. 


BTotlce to dty 

Subcontractor, furnishing materials 
to municipal public work contractor, 
held not exempt from operation of 
city ordinance, requiring notice to 
corporation counsel of commence¬ 
ment of action against surety on con¬ 
tractor’s bond for pnce of materials, 
even though city had accepted and 
fully paid for work; but failure to 
notify city was held not to authorize 
dismissal of complaint, such require¬ 
ment being mere administrative reg¬ 
ulation for city's benefit.— ISt. J. Eddy, 
Inc, V. Fidelity & Deposit Co. of 
Maryland, 192 N.E. 410, 266 NY. 276, 
96 A.L.II. 1181. 

93. U.S.—Christman v. Southern 
Surety Co., D.C.Mlch., 43 F.2d 452, 
affirmed, C.C.A., Southern Surety 
Co. V. Christman, 43 F.2d 465. 

94, Ala—Fidelity & Deposit Co. of 
Maryland v. Farmers' Hardware 
Co., 186 So. 824, 228 Ala 477— 
Drummond v. Union Indemnity Co., 
149 So. 866, 25 AlaApp. 466, cer¬ 
tiorari denied 149 So. 867, 227 Ala 
327. 

Ark.—^Benton County Lumber Co. v. 
National Surety Co. of New York, 
18 S.W.2d 1017, 179 Ark. 941. 

Cal.—Williamson v. Egan, 287 P. 603, 
209 Cal. 348—^Lamson Co. v. Jones, 
24 P.2d 845, 134 Cal.App. 89. 

Iowa—^Zeldler Concrete Pipe Co. v. 
Ryan & Fuller, 215 N.W. 801, 205 
Iowa 87. 

Minn.—Guaranteed Concrete Co. v. 
Garrick Bros., 241 N.W. 688, 186 
Minn. 464. 

44 C.J. P 963 note 76. 

Time Umltatloa is substantive, not 
procedural, and applies where action 
Is brought to another Jurisdiction 
where the time limitation is con¬ 
tained In the statute under which the 
bond is givea—Graybar Electric Co. 
V. New Amsterdam Casualty Co., 64 
N.E.2d 811, 292 N.Y. 246, motion de¬ 
nied >66 N.E.2d 612, 292 N.Y. 648, cer¬ 
tiorari denied 66 S.Ct. 42, 323 U.S. 715. 
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89 L.Ed. 575. Motion granted 60 N. 

E. 2d 849. 294 N.Y. 701. 

Waiver or estoppel as to limitation 
Tenn.—City of Knoxville v. Melvin F> 
Burgess. Inc., 176 S.W.2d 548, 180 
Tenn. 412. 

99. Minn.—Standard Salt, etc., Co. 
V. National Surety Co., 168 N.W. 
802, 184 Minn. 121. 

99. N.Y.—^American Steel, etc., Co. v. 
Southern Surety Co., 161 N.Y.S. 484, 
97 Mlsc. 271. 

44 CJ. p 363 note 78. 

97- Tenn.—City of Ehioxvllle v. Mel¬ 
vin F. Burgess, Inc., 175 S.W.2d 
648, 180 Tenn. 412. 

98. Okl.—^Metropolitan Casualty Ins. 
Co. of New York v. Dolose Bros. 
Co., 20 P.2d 569, 163 Okl. 36—Chi¬ 
cago Bridge & Iron Works v. Walk¬ 
er. 251 P. 478, 120 Okl. 244. 

44 C.J. p 363 note 79. 

Ordinance containing limitation hAH 
valid 

Mo.—City of St. Louis ex rel. Glasco 
Electric Co. V. Dunham Const. Co., 
App., 138 S.W.2d 707. 

Bxtenslon of time 

Mo.—City of St. Louis ex rel. Glasco 
Electric Co. v. Dunham Const. Co., 
supra, 
yolnt suits 

The time limitation provided In 
statute authorizing several persons 
to Join In one suit on public contrac¬ 
tor's statutory bond provided that 
action Is brought or claims filed with¬ 
in a specified number of months fol¬ 
lowing completion of public work or 
of the furnishing of labor or ma¬ 
terials applied to suits on bond by 
separate Individuals as well as to 
suits In which several individuals 
Joined.—City of Knoxville v. Melvin 

F. Burgess, Inc., 176 S.W.2d 648, 180 
Tenn. 412. 

Separate contraclsi 
Where street paving contract pro¬ 
vided for four separate units, each 
performable without reference to 
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contemplate actual completion of the work,®** 
rather than an abandonment of the work by the 
contractor,1 as the point from which the period com¬ 
mences to run, but not to prohibit the commencement 
of suit before completion of the whole work;® 
but it has also been held that suit may not be main¬ 
tained until the work is completed,® and according 
to the provisions of some charters the action can¬ 
not be brought prior to acceptance of the work ex¬ 
cept for good cause.^ 

A statute limiting the time within which material- 


men and laborers may sue does not limit the time 
within which a municipality, forced to pay such 
claims, may sue on the bond.® 

d. Who May Sue; Parties 

As s general rule, where the bond of a contractor for 
a municipal Improvement Is for the benefit of laborers 
and materialmen, they may sue thereon. 

As a general rule, where the bond of a contrac¬ 
tor for a municipal improvement is for the benefit 
of laborers, materialmen, or subcontractors, they 
may sue thereon,® and suit may be brought there- 


other units, claims for materials fur¬ 
nished in constructing’ units complet¬ 
ed and finally settled more than year 
before suit was filed held barred.— 
Hardin v. HcCarthy, Tez.Clv.App.. 65 
S.W.2d 1099, error dismissed. 
Fuhlloatloii of settlement 

Materialman's action on municipal 
paving contractor's bond which was 
begun more than one year after final 
settlement of paving contract was 
not barred, where no publication of 
final settlement was made.—^Dizie 
Minerals Corporation v. Dixie Asphalt 
Paving Co., 159 So. 562. 172 Miss. 218 
—^Marquette Cement Mfg. Co. t. Fi¬ 
delity & Deposit Co. of Maryland, 
158 So. 924, 173 Miss. 164. 

99. Okl.—^Metropolitan Casualty Ins. 
Co. of New York v. Dolese Bros. 
Co.. 20 P.2d 669. 168 Okl. 86—Green 
Constr. Co. v. Empire Dlst Electric 
Co., 218 P. 1074, 92 Okl. 127. 
Aooeptaaoo of woxk 

(1) Term “completion,” means ac¬ 
tual completion of Improvement 
without regard to date of acceptance. 
—^Metropolitan Casualty Ins. Co. of 
New Yoric v. Dolese Bros. CO-. 20 P.2d 
569, 163 Okl. 36. 

(2) Where putting of plaster on 
flush tank by sewer contractor was 
part of original contract and z>eces- 
sary to complete job. time for bring¬ 
ing action on claim for materials fur¬ 
nished held to commence to run from 
completion of such additional work 
and not from time of inspection and 
acceptance of Job by city.—W. S. 
Dickey Clay Mfg. Co. v. Snyder, 23 
P.2d 592, 188 Kan. 14'6. 

(8) Action of Joint meeting in ac¬ 
cepting work for municipalities, on 
engineer's recommendation and au¬ 
thorizing payment to contractor of 
retained per cent held acceptance of 
work within contractor's bond limit¬ 
ing x>erlod for suit by materialmen.— 
Fidelity & Deposit Co. of Maryland 
V. Storr. 169 A. 863. 115 N.J.Eq. 150. 

1. OkL—Green Constr. Co. y. Em¬ 
pire Dlst. Electric Co., 218 P. 1074, 
92 Okl. 127. 

& Cal.—^Ftench v. Powell, 68 P. 92, 
135 Cal. 686. 

44 C.J. p 863 note 82. 

3. Miss.—Dixie Minerals Corpora¬ 


tion V. Dixie Asphalt Paving Co., 
159 So. 662, 172 Miss. 218. 

4. Mo.—Kansas City v. Waleh. 88 
Mo.App. 271. 

44 C.J. P 364 note 83. 

& Iowa—City of Waukon v. South¬ 
ern Surety Co. of New York, 242 
N.W. 682, 214 Iowa 522. 

6. U.S.—^E^deral Surety Co. v. City 
of Staunton, Ill., for Use of Mc- 
Wane Cast Iron Pipe Co.. C.C.A. 
Ala., 29 F.2d 9, certiorari denied 49 

S.Ct. 253, 279 U.S. 840, 73 L.Ed. 
986. 

Ala.—^Royal Indemnity Co. v. Young 
& Vann Supply Co., 144 So. 532, 225 
Ala. 691. 

Ind.—Concrete Steel Co. v. Metropol¬ 
itan Casualty Ins. Co. of New York, 
173 N.E. 651. 96 Ind.App. 640. 

Ky.—Charles E, Cannell Co. v. D. & 
D. Mlllwork Co., 166 S.W.2d 170, 
288 Ky. 319—Mid-Continent Petro¬ 
leum Corporation v. Southern Sure¬ 
ty Co.. 9 S.W.2d 229. 226 Ky. 501. 
Mich.—People v. LaLdlaw. 79 N.W. 
676, 120 Mich. 858—^People v. Cot- 
teral, 73 N.W. 19. 74 N.W. 188, 115 
Mich. 43. 

Mo.—City of St. Louis, to Use of 
Stone Greek Brick Co., v. Elaplan- 
McGowan Co., 108 S.W.2d 987, 238 
Mo.App. 789. 

44 C.J. p 864 note 86. 

Persons secured by bond see supra 5 
11788L 

Privity of oontraot 
Mo.—City of St. Louis, to Use of 
Stone Creek Brick Co., v. Kaplan- 
McGowan Co., suprcu 
Action by surety 

Generally, where contractor's sure¬ 
ty filed bill to secure determination of 
parties’ obligations under paving con¬ 
tract with village, materialmen could 
recover against surety on bond to vil¬ 
lage conditioned on contractor’s pass¬ 
ing materialmen.—^Blaryland Casual¬ 
ty Co. V. Portland Const Co., C.G.A. 
Vt, 71 F.2d 658. 

Xn Pennsylvtuila 

(1) It Is now established that the 
beneficiaries of a contractor’s bond 
conditioned for the payment of labor 
and materials may sue thereon 
whether the bond is a common-law 
or a statutory bond.—City of Pitts- | 
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burgh, to Use of H. M. Kamln Agen¬ 
cy V. Parkview Const. Co., 23 A.2d 
847, 344 Pa 12«. 

(2) The statute authorizing suit 
applies only to those furnishing ma¬ 
terial or supplying or performing la¬ 
bor In connection with the work, and 
does not apply to a claim which does 
not come within the category of ma¬ 
terial furnished or labor supplied or 
performed.—City of Pittsburgh, to 
Use of H. M. Kamln Agency v. Park- 
view Const. Co., supTA 

(8) Previously It had been held 
that laborers and materialmen could 
sue on the bond in their own name or 
that of the municipality only where 
the bond was one required by statute 
or ordinance.—^Patterson v. New 
Eagle Borough, 144 A. 428, 294 Pa 
401—City of Pittsburgh v. Commei> 
clal Casualty Ins. Co., 161 A. 680, 106 
PASuper. 254—^Borough of Somerset 
V. Barber, 157 A. 501. 108 PASuper. 
20 . 

(4) It was not enough that the 
bond contained a promise to pay la¬ 
borers and materialmen.—^Patterson 
V. New Eagle Borough, suprar—City 
of Pittsburgh V. Commercial Casual¬ 
ty Ins. Co., supra—^Borough of Som¬ 
erset V. Barber, suprA 

(5) Nor did It suffice that the bond 
recited an inapplicable statute re¬ 
quiring such promise.—^Patterson v. 
New Eagle Borough, supra—City of 
Pittsburgh V. Commercial Casualty 
Ins. Co., suprA 

(6) Such bond could be enforced 
only by the municipality, and then 
only for its own usa —^Patterson v. 
New Eagle Borough, suprA 

(7) However, the beneficiaries 
could sue when the bond was given 
pursuant to a statute or ordinance 
requiring bonds protecting such l>er- 
sons.—City of PhlladelphiA to Use of 
U. S. Pipe & Foundry Co. v. JafollA 
167 A. 669, 311 Pa 575—City of Phil¬ 
adelphia V. Stange, 169 A. 7, 306 Pa 
177—^H. H Robertson Co. v. Globe 
Indemnity Co., 112 A. 60, 268 Pa 809 
—^Philadelphia v. Harry C. Nichols 
Co.. 68 A. 886, 214 Pa 265—Philadel¬ 
phia V. McLlnden, 64 A. 719, 205 Pa 
172—Philadelphia v. Stewart, 46 A. 
1056, 195 Pa 309—^Borough of Castle 
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on by laborers or materialmen even though the bond 
is under seal,^ or they are not named in the bond,® 
or the bond does not expressly state or recite that 
it is for their benefit,® and the recovery of one 
judgment does not prevent the maintenance of ac¬ 
tions by other persons.^® 

It is generally held, both under statutes express¬ 
ly so providing and under statutes containing no pro¬ 
vision on the subject, that a laborer or material- 
man for whose benefit a bond is given may main¬ 
tain an action thereon in his own name.il However 
the city may, in some cases, sue on the bond for 
the use and benefit of unpaid laborers and mate¬ 
rialmen and it is sometimes held that, where 
the city is authorized to sue, suit may be brought 
only in its name,^® and not in the names of the 


beneficiaries,!^ unless it affirmatively appears that 
the municipality has no need of recourse to the bond 
to protect its own rights^® or the bond or statute 
authorizes suit by materialmen or laborers.!® It 
has been held that the beneficiaries may bring suit 
in the name of the city without its consent,!^ but 
there is also authority to the contrary.!® 

Where the bond is construed not to be for the 
benefit of laborers and materialmen they may not 
sue thereon;!® the municipality is not authorized 
to sue thereon for their use,®® nor may suit be 
brought by them in the name of the city without 
its consent.®! Also the city may not sue on the 
bond for its own benefit where it has not been 
damaged by the breach of condition.®® 

Where the obligation is joint and several, a la- 


Shannon v. Colllnger, 167 A. 629, 110 
Pa.Super. 144—Borouerh of Somerset 
V. Barber, 157 A. 601, 103 Fa.Super. 
Co. 20. 

(8) Also it was held, even though 
the bond was not required by statute, 
that It was enforceable by them 
where the bond expressly provided 
that they might sue thereon or that it 
was for their benefit, or where they 
were named as obligees of the bond. 
—Concrete Products Co. of America 
V. U. S. Fidelity & Guaranty Co., 165 
A. 492, 310 Pa. 158—Borough of 
Castle Shannon v. Colllnger, supra. 

(9) Fact that rights of material¬ 
men were made subordinate to bor¬ 
ough’s in contractor's bond was held 
not of Itself to make them parties to 
bond, with respect to right to sue 
thereon.—^Borough of Somerset v. 
Barber, supra. 

(10) Act requiring bond from con¬ 
tractor engaged in making certain 
municipal Improvements held inappli¬ 
cable to bond given in connection 
with construction of reservoir.—City 
of Pittsburgh V. Bucanelly Const. Co.. 
150 A. 100, 300 Pa. 27. 

7. Del.—^Wilmington Housing Au¬ 
thority, for use of Simeone, v. Fi¬ 
delity & Deposit Co. of Md.. 47 A.2d 
624. 4 Terry 381. 170 A.L.R. 1288. 

8. Mo.—Fellows v. Kreutz, 176 8.W. 
1080, 189 Mo.App. 547. 

9. Ga.—Southern Surety Co. v. 
Dawes. 130 S.B. 577, 161 Ga. 207. 

Minn.—^Waterous Engine Works Co. 

V. Clinton, 125 N.W. 269. llO Minn. 
2f67. 

la Pa.—Philadelphia v. Stewart. 48 
A. 276, 198 Pa. 422. 

11. Ind.—Concrete Steel Co. v. Met¬ 
ropolitan Casualty Ins. Co. of New 
York. 178 N.E. 651, 95 Ind.App. 649. 
Ky,—^Afid-Continent Petroleum Corpo- 
x;pLtlon V. Southern Surety Co., 9 S. 

W. 2d 229. 226 Ky. 601. 

44 C.J. p 364 note 90. 
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Ettatnle limited to bond given mnnlcl. 
pal ooEporatloiL 

N.C.—^Hunt Mfg. Co. v. Hudson, 157 
S.E. 799, 200 N.C. 541. 

Suit on bond given before enaot- 
uent of statute is within statute.— 
Tompkins v. Forrestal, 65 N.W. 813, 
54 Minn. 119. 

Ifli U.S.—^Maryland C^ualty Co. v. 
Board of Water Com’rs of City of 
Dunkirk. C.CA.N.Y., 66 F.2d 730. 
certiorari denied 54 S.CL 346, 290 
U.S. 702. 78 L.Ed. 608. 

N.Y.—City of New York, to Use and 
Benefit of J. K. Larkin & Ck>. v. 
Standard Accident Ins. Co., 28 N.Y. 
S.2d 989. 

Pa—City of Phileidelphia v. Stange, 
159 A. 7. 306 Pa 177. 

44 C.J. P 364 note 91. 

Beason fox rule 

Where the primary purpose of the 
bond is for the protection of the mu¬ 
nicipality, it might impeach the mu¬ 
nicipality's security to permit labors 
ers and materialmen to sue and ex¬ 
haust the penalty of the bond; but 
such objection does not lie where the 
municipality is party to the action 
and seeks the enforcement of the 
claims of laborers and materialmen. 
—Johnson Service Co. v. E. H. Monin, 
Inc., 171 N.B. 692, 258 N.Y. 417, 77 
A.L.H. 214, amended on other grounds 
178 N.E. 862, 264 N.Y. 551. 

Assignee 

In action on contractor’s bond 
brought by city as legal plaintiff to 
use of subcontractor, subcontractor's 
assignee held properly Joined as sec¬ 
ond or ultimate use-plaintiff.—City of 
Philadelphia v. Stange, 169 A. 7, 306 
Pa. 177. 

Beal party la Intezest 
N.Y.—City of New York, to Use and 
Benefit of J. K. Larkm & Co. v. 
Standard Accident Ins. Co., 23 N. 
Y.S.2d 939. 

Etoonzlty against costs 
In an action on the bond, defend- 
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ants may not avail themselves of the 
use-plalntilC's alleged failure to se¬ 
cure the city against costs.—City of 
Philadelphia v. Stange, l'57 A. 358. 
103 Pa.Super. 276. 

13. U.S.—B. F. Sturtevant Co. v. Fi¬ 
delity, etc., Co., D.aN.Y., 276 F. 
114, affirmed, C.CA.. 286 F. 367. 

Ik N.Yd—Johnson Service Co. v. E. 
H. Monin. Inc., 171 N.E. 692. 253 N. 
Y. 417, 77 A.L.It. 214, amended on 
other grounds 178 NE. 862, 254 N. 
Y. 551—Rockaway Sash & Door Co. 
V. Soman, 261 N.Y.S. 106, 146 Misc. 
827—^William S. Van Clief & Sons 
V. City of New York, 262 N.Y.S. 402, 
141 Misc. 21'6. 

44 C.J. p 364 note 93. 

15. N.Y.—^Foreman v. Louis Jacques 
Const Co., 257 N.Y.S. 45. 235 App. 
Div. 494, modified on other grounds 
185 N.E. 690. 261 N.Y. 429—City of 
New York, to Use and Benefit of J. 
K. Larkin & Co. v. Standard Acci¬ 
dent Ins. Co., 28 N.Y.S.2d 939. 

13. N.Y.—^Newark Concrete Pipe Co. 
V, National Surety Co.. 228 N.Y.S. 
569, 181 Misc. 718. 

17. U.S.—Stephenson y, Monmouth 
Min., etc., Co., Mich.. 84 F. 114, 28 
C.C.A. 292. 

Ill.—Chicago Board of Education v. 
Chicago Bonding, etc.. Co., 218 Ill. 
App. 20. 

18l N.Y.—William S. Van CHef & 
Sons V. City of New York, 253 N.Y. 
S. 402, 141 Misc. 216. 

13. U.S.—^Kentucky Rock Asphalt 
Co. V. Fidelity & Casualty Co. of 
New York, CCA-Ky., 87 P.2d 279. 
77 A.L.R. 4. 

aOL HI.—Searles v. Flora, 80 N.E. 
98, 225 IlL 167. 

SL Ill.—^Hemn v. Stein, 206 Ill.App. 
339. 

22. N.Y.—^Argyle v. Plunket, 124 N- 
E. 1, 226 N.Y. 806. 

44 CJ. P 364 note 98. 
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T>orer or materialman may bring suit against the 
surety alone, 23 or the contractor alone,2^ and need 
not make the subcontractor for whom the labor was 
performed, or to whom the material was furnished, 
a party defendant ;25 but he may not join the city26 
or creditors who are not parties to the bond^** as 
defendants. 

Some statutes envisage that there shall be one 
proceeding in which all persons having claims 
against the bond shall be joined,28 but a statute re¬ 
quiring notice to all creditors has been held merely 
directory28 and compliance therewith is not juris¬ 
dictional.®® However, unless such notice is given 
the court should not terminate the litigation until 
the period of limitations for bringing action on a 
claim has expired,®^ but, where judgment is ren¬ 
dered after such period has expired, a materialman 
may not intervene and have the judgment opened.®® 

6. Pleading; Evidence; Trial 

General rulea apply aa to pleading, evidence, and trial 


In an action on a contractor'a bond to recover for labor 
or material. 

In an action on a municipal contractor’s bond 
brought by, or for the use and benefit of, a laborer, 
materialman, or subcontractor, the petition, declara¬ 
tion, or complaint must state a cause of action®® 
and must allege compliance with conditions pre¬ 
cedent.®^ A defense that the action was premature¬ 
ly brought should be raised by plea in abatement.®® 

The claimant has the burden of proving the 
allegations of his complaint,®® that his claim is 
protected by the bond,®^ that it is a valid statu¬ 
tory bond, where he seeks to enforce a statutory 
liability,®® and that the action was timely com¬ 
menced,®® but he need not introduce his claim in 
evidence where it is rendered unnecessary by the 
pleadings;^® and the burden of proving defenses 
rests on the surety.^i General rules apply as to 
presumptions,**2 the admissibility^® and weight and 


.G3. XJ.S.—^Royal Indemnity Co, v. 
Cliff Wood, etc., Co., C.aA.Ohlo, 10 
F.2d 601. 

'MIbb.—^M arquette Cement MfST. Co. v. 
Fidelity ds Deposit Go. of Maryland. 
168 So. 924, 178 Mias. 164. 

•Ohio.—Hoyal Indemnity Co. v. Pee¬ 
bles Ceramic Products Co., 169 K.F. 
39, 88 Ohio App. 247. 

Okl—Southern Surety Co. v. I^olese 
Bros. Co., 299 P. 211. 149 OkL 31. 
Statute authoxislBg suit agaixut 
both surety and pstaolpal la permls- 
-Bive, not mandatory.—^Royal Indem¬ 
nity Co. V. Peebles Ceramic Products 
•Co., 169 N.EL 89, 88 Ohio App. 247. 
.fid. X.J.—& S. Bzcavatlnff & Con¬ 
struction Co. V. Angelo Paino Const. 
Corporation, 167 A. 886, 10 N.J. 
Misc. 107. 

85. Cal.—Williams v. Tlngey, 147 p. 
684, 26 Cal.App. 674. 

86 . Wash.—Spokane, etc., Lumber 
Co. V. Boyd, 68 P. 887, 28 Wash. 90. 

'87. Wash.—Spokane, etu. Lumber 
Co. V. Boyd, supra. 

.88. Ala—^National Surety Co. v. 
American Cement Tile Mfg. Co., 147 
So. 168, 22f6 Ala. 378. 

89. Ala.—^I^atlonal Surety Co. v. 
American Cement Tile Mfg. Co., 

supra. 

-Duty to give notieo 
Ala.—^National Surety Co. v. Ameri¬ 
can Cement Tile Mfg. Co., supra. 
.80. Ala.—^National Surety Co. v. 
American Cement Tile Mfg. Co., 

supra. 

.31. Ala.—iN'atlonal Surety Go. v. 
American Cement Tile Mfg. Co., 

Bupra. 

:S8. Ala.—{NTatlonal Surety Co. v. 
American Cement Tile Mfg. Co., 

supra. 


33. Cal.—^Lamson Co. v. Jones, 24 P. 

2d 845, 134 Cal.App. 89. 

44 C.J. P 864 note 7. 

XuterveBsr’s pleas held snflloleiLt 
Tex.—^Bradshaw v. Wolfe City, Civ. 
App.. 3 S.W.2d 627. modified on oth¬ 
er grounds Employers' Casualty 
Co. V. Wolfe City, 26 S.W.2d 320, 

119 Tex. 652, readopted 36 8.W.2d 
694, 119 Tex. 652. 

Allegations held safiolea.t or not ob¬ 
jectionable 

Del.—Wilmington Housing Authority, 
for Use of Simeone, v. Fidelity & 
Deposit Co. of Md., 41 A.2d 826, 8 
Terry 667, affirmed in part and re¬ 
versed on other grotmds In part 47 
A.2d 624, 4 Terry 881. 

Fla.—Kidd v. City of Jacksonville, 

120 So. 656, 97 Fla. 297. 

44 CJ. p 864 note 7 [b]. 

Demuzxer to saxetys plea held 
properly sustained.—XUdd ▼. City of 
Jacksonville, supra. 

84. U.S.—^Ackman v. Northern States 
Contracting Co., CC.A.Ky., 110 F. 
2d 774. 

Ohio.—General Electric Supply Cor¬ 
poration V. Wiley Electric Co., 191 
N.E. 706, 47 Ohio App. 196. 

86. Tex.—Fennell v. Trinity Port¬ 
land Cement Co., Clv.App., 209 S.W. 
796. 

38L Colo.—National Surety Co. v. 
Denver Sewer Pipe & Clay Co., 6 
P.2d 264, 89 Colo. 648. 

37. U.S.—Maryland Casualty Co. v. 
City of South Norfolk, C.CJLVa., 66 
F.2d 822, certiorari denied City of 
South Norfolk v. Mcurland Casual¬ 
ty Co.. 62 S.Ct 644, 286 U.S. 562. 76 
L.Ed. 1296. 

Fla.—^Kldd V. City of Jacksonville, 
120 So. 556. 97 Fla. 297. 
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N.C.—Owsley v. Henderson, 45 6.E. 

2d 268, 228 N.C. 224. 

S.C.—Mack Mfg. Co. v. Massachusetts 
Bonding, etc., Co.. 87 S.E. 439, 103 
S.C. 65. 

Bepair or xeplaoomsnt 
Claimant had burden of proving 
that new parts substituted in trucks 
for those outworn were merely cur¬ 
rent repairs, and hence furnished In 
and about construction of roadway 
within terms of surety bond to vil¬ 
lage.—^Maryland Casualty Co. v. 
Portland Const. Co., C.C.A.Vt.. 71 F.2d 
658. 

3a CaJ.—^Los Angeles Line Go. v. 

Withers, 197 P. 89, 186 Cal. 842. 

89. Okl.—^Metropolitan Casualty Ins. 
Co. of New York v. Dolese Bros. 
Co., 20 P.2d 6'69. 163 Okl. 86. 

40b Wash.—Title Guaranty, etc., Co. 

V. Hoqulam First Nat. Bank, 162 P. 
28, 94 Wash. 55. 

44 aJ. P 365 note 11. 

41. Ind.—^Pry v. P. Bannon Sewer 
Pipe Co, 101 N.E. 10, 179 Ind. 309. 
44 G.J. p 865 note 12. 

48. Wash.—Kellogg v. Nelson, 264 
P. 15, 146 Wash. 672. 

Delivery of matezlal 
U.S.—^Republic Nat. Bank & Trust 
Co. V. Massachusetts Bonding & 
Insurance Co., C.C.A.Tex., 68 F.2d 
445. 

Mo.—City of Springfield, for Use and 
Benefit of Horton, v. Koch, 72 S. 

W. 2d 191, 228 Mo.App. 611. 
Anthoxity to accept work 

Presumption exists that city com¬ 
missioner, accepting work for city, 
had authority to do so.—Kellogg v. 
Nelson, 264 P. 16, 146 Wash. 672. 

43, U.S.—National Surety Corpora¬ 
tion V. City of Excelsior Springs, 
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sufficiency^^ of evidence, and instructions.^^ 

Questions of fact are for the jury*® or for the 
court where the case is tried without a jury.^'7 
Findings of fact by the court must, in order to en¬ 
title plaintiff to judgment, show the timely and 
proper filing of the claim.*® Also there can be no 
recovery on the bond by a person who furnished 
provisions or supplies to the proprietor of a board¬ 
ing camp at which the contractor’s employees board¬ 
ed, where the findings of the trial court do not 
show that the proprietor was a subcontractor.*® 
However, in determining whether the findings are 
sufficient to support the conclusions of law and 
the judgment, it is proper to take into considera¬ 
tion a memorandum of the trial judge accompanying 
his denial of a motion to amend the findings.®® 

Judgment may not be entered, in an action on 
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the bond, against the subcontractor to whom the 
material was supplied where he was not party to 
the bond.®^ Where the funds payable on the main 
contract have been deposited in court and are suffi¬ 
cient to meet the materialman’s claim, he should 
not be awarded judgment against the surety on the 
contractor’s bond.®® 

f. Amount of Eecovery 

In an action on a contractor's bond for labor or ma¬ 
terial, the reasonable value of the labor or material Is the 
measure of recovery. 

In an action on a contractor’s bond for labor 
or material, the measure of recovery is the rea¬ 
sonable value of the labor or material,®® but not 
more than the contract price,®* unless there has 
been a breach of contract by the one with whom the 


MUNICIPAL CORPORATIONS 


Mo., ex rel. and to Use of Schwars- 
enbach. G C.A.MO., 128 F.2d 673, 166 
A.L.R. 422. 

Ala.—U. S. Fidelity & Guaranty Co. v. 
H. S. Armstrong: & Bro., 142 So. 576, 
226 Ala. 276. 

Wash.—^Maryland Casualty Co. v. 
City of Tacoma, 90 P.2d 226, 199 
Wash. 72, 123 A.L.H. 799, modified 
on other grounds 94 P.2d 217, 199 
Wash. 72, 123 A.L.R. 1521, and 94 
P.2d 749, 199 Wash. 72. 

44 C.J. p 366 note 14. 

44. Colo.—^National Surety Co. v. 
Denver Sewer Pipe & Clay Co., 5 P. 
2d 264, 89 Colo. 643. 

La.—^Empire Mills Co. v. J. A. Jones 
Const. Co., 9 So 2d 613, 201 La. 178. 
Wash.—John Dower Lumber Go. v. 
New Amsterdam Casualty Co., 277 
P. 696, 162 Wash. 186. 

44 C.J. p 365 note 15. 

Exaontlon of boxLd held sufficiently 
proved by showing that agent, with 
power to execute new bond, altered 
date of bond to correspond with that 
of contract.—^E^deral Surety Co. v. 
City of Staunton, IlL, for Use of Mc- 
Wane Cast Iron Pipe Co., C.C.A.Ala., 
29 F.2d 9, certiorari denied 49 S.Gt. 
253. 279 U.S. 840. 78 L.Ed. 986. 

Bvldsnoa held snAcient 
Ark.—^American Surety Co. of New 
York V. Kinnear Mfg. Co., 60 S.W.2d 
68«, 186 Ark. 959. 

La.—^Empire Mills Co. v. J. A. Jones 
Const. Co., 9 So.2d 513, 201 La. 178. 
Mass.—Socony-Vacuum Oil Co. v. 
City of Lynn, 27 N.E.2d 741, 306 
Mass. 16'5. 

Mo.—City of Springfield, for Use and 
Benefit of Horton, v. Koch, 72 S. 
W.2d 191. 228 Mo.App. 511—City 
of St. Louis ex rel. and to Use of 
Seara v. Clark, App., 35 S.W.2d 986. 
N.C.—Owsley v. Henderson, 46 8.E.2d 
263. 228 N.a 224. 

Oklj—Commercial Casualty Ins, Co. v. 


Town of Breckenrldge, 262 P. 208, 
128 Okl. 216. 

Pa.—City of Philadelphia v. Stange, 
169 A. 7. 306 Pa. 177. 

Wash.—Maryland Casualty Go. v. 
City of Tacoma, 90 P.2d 226. 199 
Wash. 72, 123 A.L.R. 799, modified 
on other gnrounds 94 P.2d 217, 199 
Wash. 72, 123 A.L.R. 1521, and 94 
P.2d 749. 199 Wash. 72. 

Bvldenoe held 

(1) To sustain finding or verdict.— 
Union Indemnity Co. v. Benton Coun¬ 
ty Lumber Co., 18 S.W.2d 327, 179 
Ark. 762. 

(2) To relieve surety from liabili¬ 
ty.—City of East Peoria v. Colianni & 
Dire Co., 78 N.E.2d 806, 334 IlLApp. 
108. 

(8) To show acceptance of work — 
John Dower Lumber Co. v. New Am¬ 
sterdam Casualty Co., 277 P. 696, 162 
Wash. 186. 

45. Ark.—^American Surety Co. v. 
Kinnear Mfg. Co., 30 S.W.2d 825. 
185 Ark. 953. 

46. U.S.—^National Surety Corpora¬ 
tion V. City of Excelsior Springs, 
Mo., ex rel. and to Use of Schwarz- 
enbach. C.CJS..M 0 ., 123 F.2d 573, 166 
A.L.R. 422. 

N.C.—^Pearson v. Simon, 177 S.E. 124, 
207 N.C. 361. 

44 C J. p 365 note 21. 

47. Or.—City of Marshfield v. U. S. 
Fidelity & Guaranty Co., 274 P. 503, 
128 Or. 547. 

48. Gal.—Republic Iron, etc., Co. v. 
Patillo, 125 P. 923. 19 Cal App. 316. 

Wash.—Carstens Packing Co. v. 
Mitchell, 163 P. 1, 96 Wash. 72. 

49. Wash.—Carstens Packing Co. v. 
Mitchell, supra. 

50. Minn.—Standard Salt, etc., Co. v. 
Commercial Casualty Ins. Co., 213 
N.W. 643, 171 Mmn. 39. 

51. Mo.—City of St. Louis ex rel. 
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Glasco Electric Co. v. Dunham 
Const. Co., App., 138 S.W3d 707. 
SSL La.—Uvalde Rock Asphalt Co. v. 
City of Shreveport, 136 So. 23. 172 
La. 977. 

53. Wash.—^Maryland Casualty Co. v. 

City of Tacoma, 90 P.2d 236, 199 
Wash. 72, 123 A.L.R. 799, modified 
on other grounds 94 P.2d 217, 199 
Wash. 72. 123 A.LR. 1621. and 94 
P.2d 749, 199 Wash. 72—Puget 

Sound Bridge & Dredging Co. v. 
Jahn & Bressi, 2*68 P. 169, 148 
Wash. 37. 

Rental value; depreoiatiLoa. 

In suit on contractor’s bond for 
machinery rental, extent of deteriora¬ 
tion during use held not measure of 
reasonable rental value.—U. S. Fi¬ 
delity & Guaranty Co. v. R. S. Arm¬ 
strong & Bro., 142 So. 676, 225 Ala. 
276. 

One abandoning work, sublet to him 
by subcontractors because of latters’ 
breach of contract, did not waive 
right to recover reasonable value of 
services performed from subcontrac¬ 
tors, general city contractor, and lat¬ 
ter's bondsmen, where he had not 
been paid at time of abandonment 
for previous work, although subcon¬ 
tractor had been paid.—Maryland 
Casualty Co. v. City of Tacoma, 90 
P.2d 226, 199 Wash. 72. 123 A.L R 
799, modified on other grounds 94 P.2d 
217, 199 Wash. 72, 123 A.L.R. 1521, 
and 94 P.2d 749, 199 Wash. 72. 
Amount held excessive 
Ala.—Royal Indemnity Co. v. Young 
& Vann Supply Co., 144 So. 532, 226 
Ala. 591. 

Wash.—^Puget Sound Bridge & Dredgr- 
ing Co. V. Jahn & Bressi, 268 P. 169, 
148 Wash. 37. 

54. Wash.—^Maryland Casualty Co. 
V. City of Tacoma, 90 P.2d 226, 199 
Wash. 72. 123 A.L.R. 799, modified 
on other grounds 94 P.2d 217, 199 
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supplier of labor or materials contracted.55 As a 
general rule, the contract price, unless unreasonable, 
is accepted as the measure of recovery.*® The 
claims of the suppliers of labor and material to a 
subcontractor are not limited to the price to be paid 
the subcontractor under his contract with the con¬ 
tractor.®^ 

Interest The surety is liable for interest on 
claims for labor and material,®® or at least inter¬ 
est may be allowed in the discretion of the trier of 
the facts,®® and interest has been allowed against 
the surety, in some cases, from the date of the 
filing of the claim,®® and in others from the date 
of the filing of an intervening petition,®^ the date 
on which the work was accepted by the municipal¬ 
ity,®® or thirty days after the claim became due 
and payable.®® It has been held that a demand 
on the surety for payment of the claim is not 
essential to the recovery of interest.®^ 

Attorney’s fees. Attorney's fees may be allowed 
to a successful claimant whose claim has been con¬ 
tested by the surety,®® but there is also authority 
denying such an allowance.®® Where the city 


prosecuted an action on the bond both for its own 
benefit and for the benefit of labor and material 
claimants, the claimants will be required to bear 
their proportionate share of the counsel fees in¬ 
curred by the city in prosecuting the suit.®^ 

§ 1181. Indemnity Bond 

A municipal corporation may obtain a bond from a 
contractor for a municipal Improvement Indemnifying It 
against Hablllty to third persons for claims arising from 
the performance of the contract. 

While a municipal corporation making an im¬ 
provement cannot avoid liability to individuals for 
a breach of a duty imposed on it by law,®® it may 
properly agree with the contractor, by bond or 
otherwise, that the latter shall indemnify the city 
against liability to third persons, or judgments in 
favor of third persons, in respect of matters aris¬ 
ing out of the prosecution of the work.®® The sure¬ 
ties on an indemnity bond or contract become lia¬ 
ble when,70 and only when,71 there are facts 
bringing the case within the terms and conditions 
of the bond or contract, construed as a whole.7^ 
Suit on the bond may be brought only by the classes 


Wash. 72, 128 A.L..R. 1521, and 94 
P.2d 749. 199 Wash. 72. 

56. Wash.—^Maryland Casualty Co. v. 

City of Tacoma, supra. 

Dasaaffs for delay 
A company to which partnership, 
having subcontract to do work under 
general contract with city, sublet 
portions of work by contract not re¬ 
ferring to general contract or making 
It part thereof. Is not bound by terms 
of general contract and hence is not 
precluded by provision therein that 
contract price should cover all delays 
from recovering damages from sure¬ 
ties on general contractor's bond for 
delay caused by partnership.—^Mary¬ 
land Casualty Co. v. City of Tacoma, 
supra. 

56. Ala.— TJ. S. Fidelity & Guaranty 
Co. V. R. S. Armstrong & Bro.. 142 
So. 576. 225 Ala. 276. 

Xia.—^Empire Mills Co. v. J. A. Jones 
Const Co., 9 So.2d 513, 201 La. 178. 

57. Mich.—^Davy Fuel & Supply Co. 
V. S. R. Ratcllffe Plastering Co., 
244 N.W. 472, 260 Mich. 276. 

68. Okl.—Sherman Mcushlne & Iron 
Works V. Iverson Specialty Co., 48 
P.2d 1044, 171 Okl. 641. 

59. Md.—Fidelity & Deposit Co. of 
Maryland v. Mattingly Lumber Co., 
4 A.2d 447, 176 Md. 217. 

Pemsad 

Allowance of interest on claim 
from a date subsequent to plaintiff’s 
demand for payment was not error.— 
Fidelity & Deposit Co. of Maryland v. 
Mattingly Lumber Co., supra. 

60. Wash.—^Maryland Casualty Co. I 


V. City of Tacoma, 90 P.2d 226, 
199 Wash. 72, 123 A.L.B. 799, modi¬ 
fied on other grounds 94 P.2d 217, 
199 Wash. 72, 123 AL.R. 1521, and 
94 P,2d 749, 199 Wash. 72—Puget 
Sound State Bank v. Galluccl, 144 
P. 698, 82 Wash. 445, Ann.Cas. 
1916A 767. 

61. Mass.—Otis Rl. Co. v. Long, 130 
N.R 265, 288 Mass. 257. 

68. R.L—U. S. Fidelity & Guaranty 
Co. V. Rhode Island Covering Co.. 
167 A. 148. 68 RI. 397. 

63. S.C.—Standard Oil Co. v. Powell 
Pav., etc., Co., 138 S.R. 184, 139 
S.C. 411. 

64. Okl.—Metropolitan Casualty Ins. 
Co. of New York v. Dolese Bros. 
Co., 20 P.2d 569, 163 Okl. 86. 

66. Wash.—Kellogg v. Nelson, 264 
P. 15, 146 Wash. 672—^Maryland 
Casualty Co. v. Hill, 170 P. 594, 

100 Wash. 289. 

66. Okl—Federal Surety Co. v. L. B. 
Adams Lumber Co., 40 P.2d 1057, 
170 Okl. 445. 

67. Tenn.—^Bristol v. Bostwick, 240 
S.W. 774,146 Teim. 205. 

68. Utah.—^Morris v. Salt Lake City, 

101 P. 378. 85 Utah 474. 

68. U.S.—City of Philadelphia v. 
Lieberman, C.CA.Pa., 112 F.2d 424. 
certiorari denied Lieberman v. City 
of Philadelphia, 61 S.Ct. 48, 311 
U.S. 679, 85 L.EId. 488—Kelley Is¬ 
land Lime & Transport Co. v. City 
of Cleveland, D.C.Ohlo, 47 F.Supp. 
588. 

Utah.—^Morris v. Salt Lake City, 
101 P. 878, 85 Utah 474. 
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70. N.T.—New York v. Crawford, 
14 N.Y.St 891, affirmed 19 N.B. 601, 
111 N.Y. 638. 

44 C.J. p 366 note 28. 

Indemnity against claims of laborers 
and materialmen see supra 9 1174 
et seq. 

71. N.C.—Gastonia v. McRntee-Pet- 
erson Engineering Co., 42 SJS. 858, 
181 N.C. 363. 

44 C.J. p 365 note 29. 

7S. Mo.—Gerber v. Kansas City, 263 
S.W. 432, 304 Mo. 157. 

Wla.—Stanklewicz v. Prange, 167 N. 

W. 486, 169 N.W. 428, 167 Wls. 607. 
Tima of Injury 

Provision of contract with city 
that contractor would fully indem¬ 
nify city for loss from claims and 
liability resulting from accident, neg^ 
ligence, or other cause "during the 
prosecution of the work covered by 
this contract" was construable as 
providing that negligence. In order 
to be such as to come within the 
terms of contract, must have been 
negligence which arose during prose¬ 
cution of work covered by contract, 
rather than that resulting loss, dam¬ 
age, or expense was suffered during 
that period.—City of Philadelphia v. 
Lieberman, G.C;APa., 112 F.2d 424, 
certiorari denied Lleherman v. City 
of Philadelphia. 61 S.Ct. 48, 811 U.S. 
679, 85 LJBd. 438. 

8ubooatxaotox*8 bond 
A subcontractor’s bond, binding 
principal and surety to pay general 
building contractor specified sum as 
guarantee of principal’s perform¬ 
ance of subcontract, was an indem- 
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of persons described therein as beneficiaries.^® 
Where the bond is for the sole benefit of the city, 
action thereon may not be maintained by a third 
person.*^^ 

Pending the establishment of a claim for negli¬ 
gence of the contractor, the city is under no ob¬ 
ligation to the surety to withhold or retain money 
payable on other separate and distinct contracts,^® 
or even under the contract in question but where 

4. Assignmeitf, Modif] 

§ 1182. Assignment 

a. Assignment of contract 

b. Assignment of money due or to be¬ 

come due under contract 

a. Assignment of Oontract 

According to lome authorities a contract Vor a munic¬ 
ipal Improvement may be assigned without the consent 
of the municipal corporation. 

According to some authorities a contract for a 
municipal improvement may be assigned,®® at least 
where the municipal corporation retains the person¬ 
al obligation of the contractor but according 
to other authorities the contract may not be as- 


the claim has been reduced to judgment the city 
owes a duty to itself,77 as well as to the surety,^® 
to apply money due the contractor, and in its hands, 
to the satisfaction of the judgment. Acceptance 
of the work does not necessarily discharge the bond 
where the contract requires the contractor not only 
to construct the improvement, but also to keep it 
in complete repair for a specified period after the 
final acceptance of the work.7® 

LTiON, AND Abrogation 

signed®*® without the consent of the city,®® at least 
where it is so provided in the contract.®^ How¬ 
ever, the contract may be assigned with the consent 
of the city;®® and, where the right to assign a con¬ 
tract is made by statute to depend on the consent 
of a particular officer, such consent may be im¬ 
plied.®® A provision restricting the subletting of 
work will not be construed to forbid a contractor 
for the erection of a building from subcontracting 
the carpenter work;®^ and a clause in a contract 
prohibiting assignment without the consent of the 
city or a specified municipal officer or board is for 
the benefit and protection of the city,®® and not for 


nlty bond for general contractor's 
protection, not for benefit of third 
persona, and hence did not obligate 
surety to pay premiums on work¬ 
men’s compensation and liability in¬ 
surance policies Issued to subcon¬ 
tractor in connection with construc¬ 
tion of city,housing projects under 
federal and state housing laws.— 
Knox V. Ball, 191 S.W.2d 17, 144 Tex. 
402. 

73. Mo.—Gerber v. Kansas City, 268 
S.W. 482. 304 Mo. 157. 

Wis.—^Knless v. American Surety Co. 
of Kew York, 800 N.W. 913, 239 
Wis. 261. 

74. Mo.—^ECansas City v. O'Connell, 
12 S.W. 791. 99 Mo. 867. 

78. Mich.—Flint v. Chicago Bond¬ 
ing. etc., Co.. 168 N.W. 628, 202 
Mich. 438. 

76. IlL—Aurora v. Lakln. 222 Ill. 
App. 480. 

77. Iowa.—^Boone v. Cary, 144 N.W. 
709, 162 Iowa 695. 

76. Iowa.—^Boone v. Cary, supra. 

79. Ill.—Aurora v. Lakln, 222 Ill. 
App. 480. 

80i Okl.—Chos. T. Derr Constr. Co. 

V. Gelruth, 120 P. 268, 29 Okl. 588. 
44 C.J. p 870 note 16. 

81. Cal.—^Anderson v. De Urloste, 81 
P. 266, 96 Cal. 404. 

N.T.—^Devlin v. New York, 68 N.Y. 8. 

82. Iowa.—Sioux City ▼. Western 
Asphalt Paving CoiDoratlon, 271 


N.W. 624, 223 Iowa 279, 109 A.L.R. 
608. 

44 C.J. p 870 note 17. 

83. Iowa.—Sioux City v. Western 
Asphalt Paving Corporation, supra. 

44 C.J. p 870 note 18. 

84. Ind.—State v. Aubry, 134 N.R 
278. 709, 72 Ind.App. 846. 

44 C.J. p 870 note 19. 

85. Ky—Bristow v. Bowman, 8 Ky. 
Op. 448. 

Mo.—Gould V. City of Illmo, App., 
108 S.W.2d 418. 

Besolssloa 

Where a contract of asslgmment 
made with the consent of the mu¬ 
nicipality provided that, in tbe event 
of failure of the assignee to prose¬ 
cute the work to the satisfaction of 
the municipality, on written notice 
to him, his Interest thereunder 
should cease and the assignor might 
take up the work and finish It, being 
subrogated to all the claims of the 
assignee under the contract with 
the municipality, the giving of such 
notice under such circumstances did 
not have the effect of resclndmg 
the assignment—^Hoare v. Glann, 176 
P. 701, 88 CalA.pp. 189. 

Estoppel 

(1) A city, accepting beneficial In¬ 
terest under and acquiescing in and 
consenting to construction company’s 
assignment of Its contract with city 
to dig well, was estopped to deny 
such acquiescence, ratification, and 
consent In assignee’s suit to recover 
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balance due for digging well.—Gould 
V. City of Illmo, Mo.App., 108 S.W.2d 
418. 

(2) Where contractor secretly sub¬ 
let construction contract with mu¬ 
nicipality, and subcontractor, with 
municipality’s knowledge and con¬ 
sent, performed entire work, mu¬ 
nicipality waived provision forbid¬ 
ding sublettmg of contract without 
consent of municipality’s board of 
commissioners, and municipality was 
estopped to rely on such provision In 
subcontractor’s suit, especially where 
contractor Intervened and assigned 
cause of action to subcontractor.— 
City of Dallas v. Shortall, Clv.App., 
87 S.W.2d 844, reversed on other 
grounds 114 S.W.2d 636, 131 Tex. 
368. 

86. Ind.—Sims v. Hines, 23 N.E. 616, 
121 Ind. 634. 

N.Y.—Ocorr, etc., Co. v. Little Palls, 
79 N.Y.S. 261, 77 App.Div. 692, af¬ 
firmed 70 N.E. 1104, 178 N.Y. 622. 

87. N.Y.—Ocorr, etc., Co. v. Little 
Falls, supra. 

88. TT.S. — Portuguese - American 
Bank v. Welles, Cal., 87 S.Ct. 3, 
242 U.S. 7, 61 L.Ed. 116, Ann.Cas. 
1918D 648. 

44 C.J. p 870 note 28. 

ZlabUlty for oansiiig delay 
Under contract for construction of 
tunnel prohibiting subletting of work 
without consent of city, subcontrac¬ 
tor to whom work was sublet with¬ 
out knowledge of city was not en- 
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the benefit of subcontractors or other persons sub¬ 
sequently acquiring liens.89 

A valid assignment of a municipal improvement 
contract does not terminate the contract,®® An 
assignee of a contract for a municipal improvement 
may enforce it against the municipality where the 
assignment is valid®i and the assignee has fully 
performed and completed the work covered by the 
contract,®2 but not where the assignment is invalid.®® 
The assignment of the contract is a good defense 
in an action by the contractor against the munici¬ 
pality to recover on the contract,®^ but not in an 
action to recover for a tort.®® 

b. Assignment of Money Due or to Become Due 
under Contract 

Money due or to become due under a contract for a 
municipal Improvement may be assigned. 


Money due or to become due under a contract for 
a municipal improvement may be assigned,®® such 
an assignment not being an assignment of the con- 
tract.®7 An assignment may be conditional,®® as 
in the case of an assignment by the contractor to 
his surety of all moneys due and to become due 
in the event of a default by the contractor in the 
performance of the contract.®® However, the as¬ 
signee acquires no greater rights than the contrac¬ 
tor had.i Under some statutes an assignment by 
a contractor of the money due and to become due 
on the contract must contain a covenant by the as¬ 
signor that he will hold the money advanced under 
the assignment as a trust fund for the pa 3 rment of 
claims for labor and material.® 

Unless otherwise provided by statute, an assign¬ 
ment of money due or to become due under the 


titled to recover under contreict for 
delay because of failure of city 
promptly to furnish right of way 
notwithstanding city knew of sub¬ 
letting of contract during period of 
delay, since mere recognition of sub¬ 
contractor created no contract rela¬ 
tion between him and city.—City of 
Dallas V. Shortall, 114 S.W.Sd 636, 
131 Tex. S68. 

8d. N.J.—U. S. Fidelity, etc., Co. v. 
Newark, 74 A. 193, 76 230, 

affirmed 81 A. 758. 79 N.J.£q. 584, 
87 L.R.A.,N.S., 575. 

90. N.T.—Devlin v. New York, 68 
N.T. 8, 50 How.Pr. 1. 

91. NCo.—Gould V. City of lllmo, 
App., 108 S.W.Sd 418. 

44 C.J. p 371 note 41. 

92. Cal.—^Anderson v. De XJrioste, 31 
P. 266, 96 Cal. 404. 

93. Neb.—Murphy v. Plattsmouth, 
110 N.W. 749, 78 Neb. 163. 

44 C.J. p 371 note 43. 

9^ N.Y.—Degnon Contracting Co. v. 
New York, 139 N.E. 580. 235 N.Y. 
481. 

44 C.J. p 373 note 66. 

95. Ind.—^Tipton v. Jones, 77 Ind. 
307. 

96. Ala.—^U. S. Fidelity & Guaranty 
Co. v. R. S. Armstrong & Bro.. 142 
So. 576, 225 Ala. 276. 

Wash.—^North Pac. Bank v. Pierce 
County. 167 P.2d 464, 24 Wash.2d 
843. 

44 a j. p 370 note 25. 

ConseoLt of mnalolpallty not xequlred 
U.S.—^In re Bresnan, D.C.Md., 46 F.2d 
198. 

Ala.—TT. S. Fidelity & Guaranty Co. 
V. R. S. Armstrong & Bro., 142 So. 
676, 225 Ala. 276. 

Ohio.—^Boggess Coal & Supply Co. v. 
Continental Clay Co., 190 N.EL 892, 
128 Ohio St. 148. 


Contractor’s creditors 

Contractor's assignment of money 
due under contract for public Im¬ 
provements, whether or not properly 
filed, was valid as to assignor's credi¬ 
tors, except those who had filed 
mechanic's liens, when assigrnment 
was made.—^Foreman v. Louis Jac¬ 
ques Const. Co., 185 N.E. 690, 261 
N.Y. 429. 

Partial assignment 
Assignment was held not objec¬ 
tionable because partial, where city 
accepted assignment and made pay¬ 
ments thereon.^—^Baker v. City of 
Shreveport, 115 So. 631, 165 La. 891. 
97- Ind.—^National Surety Co. v. 
Maag, 86 N.E. 862, 48 Ind.App. 
16. 

44 C.J. p 370 note 26. 

98. S.C.—Standard Oil Co. of New 
Jersey v. Powell Paving & Con¬ 
tracting Co., 188 S.E. 184, 139 S.C. 
411, rehearing denied 138 S.E. 644, 
140 S.C. 89. 

99. S.C.—Standard Oil Co. of New 
Jersey v. Powell Paving & Con¬ 
tracting Co., supra. 

L Ark.—American Bank & Trust 
Go. V. Langston, 22 S.W.2d 881, 180 
Ark. 643. 

Lia.—Shreveport Producing & Refin¬ 
ing Corporation v. City of Shreve¬ 
port, 143 So. 5, 175 La. 61—^Hous¬ 
ton OU Terminca Co. v. City of 
Shreveport, 136 So. 29, 172 La. 994 
—Uvalde Rock Asphalt Co. v. 
City of Shreveport, 136 So. 26, 172 
La. 987. 

Stlpulafelon as to funds for payment 
Where contractor agrees to look 
to special assessments for payment 
of a paving improvement and takes 
the risk of the assessments* In¬ 
validity, he cannot recover from the 
city In case the assessment Is set 
asi4e and the assignee of such con¬ 
tractor Is bound by such stipulation. { 
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—City of Houston v. Scanlan, Tex. 
Clv.App., 164 S.W.2d 760, error re¬ 
fused. 

Unsatisfled claims 
Judgment should not be rendered 
for assignee of contract price for 
public works unless there are no 
unsatisfied claims against fund.-— 
Shreveport Producing & Refining 
Corporation v. City of Shreveport, 
148 So. 5, 175 La. 61. 

2. N.Y.—York Trim Corporation v. 
Ardsley Trading Corporation, 7 
N.Y.S.2d 843, 169 Mlsc. 656—Butts 
V. Randall, 260 N.Y.S. 713, 146 
Mlsc. 708. 

Statute moaidatory 
N.Y.—York Trim Corporation v. 
Ardsley Trading Corporation, 7 
N.T.S.2d 84S, 169 Mlsc. 666. 
Assignmsnts for laborers’ wages, 
trucking, and materials becoming 
component part of paving Improve¬ 
ment are valid, even If statutory 
trust clause is not made part of as¬ 
signment.—Butts V. Randall, 260 N. 
Y.S. 713, 145 Misc. 708. 

Assignments arising out of past 
Indsbtednsss, unconnected with pav¬ 
ing Improvement or given for non- 
lienable claims growing out of Im¬ 
provement, and assignments provid¬ 
ing for future advances of moneys 
not containing statutory trust clause, 
are Invalid.—^Butts v. lUmdail, supra 
Bemedy at law Inadequate 
Where assignment did not contain 
a covenant impressing a trust on 
money advanced for payment of 
claims arising out of improvement 
ELS required by statute, a material¬ 
man did not have an adequate reme¬ 
dy at law, but hla remedy against 
defendant flowed directly from stat¬ 
ute and was equitable.—York Trim 
Corporation v. Ardsley Trading Cor¬ 
poration, 7 N.Y.S.2d 848, 169 Misc. 
666 . 
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contract does not create a lien,8 but rather con¬ 
fers a title which is absolute^ except to the extent 
that it is subject to the provisions of the contract.® 
An assignee of the right, title, and interest of the 
contractor in special assessments to be levied on 
completion of the improvement does not have an 
enforceable interest unless and until the work cov¬ 
ered by the contract is completed and accepted so 
as to authorize the making of the assessments.® 
It is held that an invalid assignment of a municipal 
contract confers no rights whatever on the as¬ 
signee.*^ 

Notice and filing. In the absence of a statute pro¬ 
viding to whom notice of the assignment shall be 
given, it has been held that notice may be given 
to any agent of the city whose duty it is to act on 
it or communicate it to his principal in the proper 
discharge of his duty as agent.® In some jurisdic¬ 
tions it seems that notice to the city is not essen¬ 
tial to the validity of the assignment of money due 
and to become due under the contract® However, 
where the contract has been fully performed and 
the city is without knowledge of one assignment, 
it is justified in paying out the full amount due to 
the holder of a subsequent assignment^® The filing 
of an assignment of a municipal improvement con¬ 
tract, or of money due or to become due thereun¬ 
der, with certain municipal oflScers is required by 


some statutes.ii 

Rights agaUist municipality. As a general rule 
the assignee of money due or to become due under 
a contract for a municipal improvement may enforce 
it against the municipality.^^ The approval and 
acceptance by the municipality of an assignment 
by the contractor of money due under the contract 
renders it liable to the assignee for payment of 
the amount of the assignment.^® However, the ac¬ 
ceptance of the assignment by the city may be so 
worded as not to bind it absolutely to pay the full 
amount of the assignment and the city is not 
independently liable on an acceptance by a minis¬ 
terial municipal officer without authority to im¬ 
pose such liability on it.^® An assignee of pay¬ 
ments to mature in the future may not recover there¬ 
on where, owing to the default of the contractor, 
the payments never mature.^® 

An assignee of tax bills against property which 
was at the time private property but which subse¬ 
quently became municipal property and part of a 
street or highway may not hold the city liable either 
in contract^*^ or tort.^® The municipality may set 
up any defense in an action by the assignee which 
it could set up against the contractor,and may set 
off against the assignee any indebtedness to the 
municipality.®® Where the municipality breaches 


3. N.Y.—^Riverside Contracting Co. 
V. New Torit, 116 N.B. 664. 218 N.Y. 
696, Ann.Cas.l9l8C 1076. 

44 C.J. p 871 note 36. 

4i N.Y.—^Riverside Contracting Co. 

V. New York, supra. 

5. Okl.—^Donaldson v. Benight. 282 
P. 116. 106 Okl. 108. 

44 C.J. p 871 note 37. 

0L Ind.—State v. Indianapolis. 123 
N.B. 406. 188 Ind. 686. 

44 C.J. p 871 note 89. 

7. Ind.—State v. Aubry. 124 N.B. 

278. 709. 72 IndJLpp. 846. 

8L Pa.—^Philadelphia v. Lockhardt. 
73 Pa. 211. 

fUlng with city clerk held notice 
Miss.—City of Aberdeen v. Bank of 
Amory, 2 So.2d 163. 191 Miss. 318. 
Setnmed by dty marked **void'’ 
Where engineers to secure their 
nofte to bank assigned In writing to 
bank their contract with city where¬ 
in they directed city to pay to bank 
any amounts due them under con¬ 
tract. and engineer filed assignment 
with city clerk, bank was not es¬ 
topped to rely on assignment by non¬ 
action after return of assignment by 
city clerk with word *'void" marked 
thereon, in view of evidence and 
chancellor’s finding that bank knew 
nothing of notation and was not neg- 
Ugent m fhlllng to observe It—City 


of Aberdeen v. Bank of Amory. su¬ 
pra. 

9. N.J.—U. S. Fidelity, etc.. Co. v. 
Newark. 74 A. 192. 76 N.J.Eq. 230. 
afilrmed 81 A. 768. 79 N.J.Eq. 684. 
37 L.R.A.,N.S.. 676. 

44 C.J. p 870 note 28. 
la Wash.—Maryland Casualty Co. 
V. Hill, 170 P. 694. 100 Wash. 289. 

11. N.Y.—Contractors' Supply Co. v. 
New York, 138 N.Y.S. 242. 168 App. 
Div. 60. 

44 C.J. p 871 note 30. 

Effect of noncompUaiice 
While a failure to comply with 
such a statute may operate to de¬ 
prive the assignee of priority over 
subsequent liens of laborers and mar 
terialmen, It may not be taken ad¬ 
vantage of by other persons.—Fore¬ 
man V. Louis Jacques Const. Co.. 
186 N.E. 690, 261 N.Y. 429—Butts v. 
Randall, 260 N.Y.S. 713, 146 Mlsc. 
708—44 C.J. p 371 note 82. 

12. Cal.—^Pacific Penance Corpora^ 
tion V. City of Lynwood. 300 P. 
60, 114 Cal.App. 609, rehearing de¬ 
nied 1 P.2d 620. 114 Cal.App. 609. 

Ky.—^National Cast Iron Pipe Co. v. 
City of Paducah. 185 S.W.2d 692, 
299 Ky. 434. 

13. La.—^Baker v. City of Shreve¬ 
port 116 So. 631, 166 La. 891. 

44 aJ. p 871 note 44. 
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Authority to accept 
La.—Baker v. City of Shreveport, 116 
So. 631, 166 La. 891. 

14. N.C.—^Bank of French Broad v. 
Catawba Const. Co.. 164 S.E. 621. 
208 N.C. 100. 

S.C.—Spear v. Gaffhey Board of Pub¬ 
lic Works, 82 S.E. 1010, 99 S.C. 144. 

15. S.C.—Standard Oil Co. v. Powell 
Pav., etc., Co., 138 S.E. 184, 139 
S.C. 411. 

16. Ill.—City of Staunton v. Cole & 
Fauber, 264 Ill.App. 377. 

44 C.J. p 371 note 47. 

17. Mo.—^Municipal Securities Corp. 
V. E:ansa8 City, 177 S.W. 866, 265 
Mo. 252, error dismissed 38 S.Ct. 
224, 246 U.S. 68, 62 L.Ed. 679. 

18. Mo.—^Municipal Securities Corp. 
v. EZansas City, supra. 

44 C.J. p 871 note 49. 

19. Fla.—^Town of Boca Raton ▼. 
Moore, 166 So. 279, 122 Fla. 850. 

Fleadliig 

N.Y.—^Fnedman v. Board of Educa¬ 
tion of City of New York. 10 N.Y. 
S.2d 86, 256 App.Div. 318. certified 
question answered and affirmed 21 
N.E.2d 882, 280 N.Y. 829. 

SO. Cal.—Bond v. City of Pasadena, 
56 P.2d 946. 6 Cal.2d 189. 

Special fund 

Fact that city resisting payment 
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the contract, any judgment for damages should 
inure to the benefit of the assignee.®^ The city is 
not liable to a surety completing the work for money 
rightfully paid by it to an assignee.22 However, 
a surety may require the city, pending an adjust¬ 
ment of liabilities, to hold certain money instead of 
paying it to an assignee.^® 

Rights as between assignees. According to some 
authorities assignees have priority in the order of 
the execution of their assignments,-^ but it has 
been held that, as between successive assignees, 
the first to give the debtor notice has priority un¬ 
less at the time he took his assignment he had no¬ 
tice of the prior assignment.’^® Under some statutes 
which give an assignee a lien, it is provided that 
there be no priority among lienors,^® but an as¬ 
signee who files his assignment has been held en¬ 


titled to priority to the extent of advances made 
before other liens or assignments are filed.^7 

Rights as between assignee and contractor or 
surety. A contractor may, under the circumstanc¬ 
es of the case, become liable to the assignee for 
materials appropriated and used on taking over 
and completing the work after the failure of the 
assignee to prosecute it to the satisfaction of the 
municipality.Also, the rights and equities of 
a surety on a contractor's bond may, under the 
circumstances of the case, be inferior to those of 
an assignee,!®® or the surety may be estopped to 
claim priority;®® but under the circumstances of 
other cases the rights and equities of the surety 
may be superior.®! 

Right as between assignee and laborers and fna~ 
terialmen. Assignees of money due the contractor 


of claim on ground that plaintiffs' 
asslgrnors were indebted to city be¬ 
cause of overpayment from special 
bond funds of municipal Improve¬ 
ment districts mlgrht be compelled to 
reimburse special fund If recovery 
of such overpayment should be had 
held not to preclude city from set¬ 
ting* up such defense.—Bond v. City 
of Pasadena, supra. 

21. Or.—^Public Market Co. of Port¬ 
land r. City of Portland, 130 P.2d 
624, 171 Or. 522, opinion amplified 
13® P.2d 916, 171 Or. 522. 

22. Kan.-—U. S. Fidelity, etc., Co. v. 
Pittsburg, 225 P. 88, 115 Kan. 740. 

44 C-J. p 373 note 68. 

23. U.S.—^New Amsterdam Casualty 
Co. V. Astoria, D.C.Or., 266 F. 660. 

24h S.C.—Standard Oil Co. of New 
Jersey v. Powell Paving & Con¬ 
tracting Co., 138 S.B. 184, 189 S.C. 
411, rehearing denied 138 S.S. 644, 
140 S.C. 39. 

Assignment to surety of rights 
under contract m case of default 
takes precedence over assignment of 
per cent of money earned under con¬ 
tracts.—Standard Oil Co. of New 
Jersey v. Powell Paving & Contract¬ 
ing Co., supra. 

25. U.S.—^Town of Hlver Junction 
V. Maryland Casualty Co., C.C.A. 
Fla., 110 F.2d 278, 134 A.L.R. 727, 
certiorari denied Maryland Casual¬ 
ty Co. V. Town of River Junction, 
60 S.Ct. 1077, 310 U.S. 634, 84 L.Ed. 
1404. 

Cal.—^Adamson v. Paonessa, 179 P. 
880, 180 CaL 157. 

SOL N.T.—^Friedman v. Board of 
Education of City of New York, 10 
N.Y.&2d 86, 256 App.Dlv. 318, cer¬ 
tified question answered and af¬ 
firmed 21 N.E.2d 882, 280 N.Y. 829 
—Butts V. Randall. 260 N.Y.S. 713. 
145 Misc. 708. 


27. N.Y.—^Friedman v. Board of 
Education of City of New York. 
10 N.Y.S.2d 85. 256 App.Dlv. 818. 
certified question answered and 
affirmed 21 N.E.2d 882. 280 N.Y. 
829. 

28. Cal.—Hoare v. Glaan, 168 P. 346, 
176 CaL 309. 

44 C.J. P 871 note 50. 

29. Ala.—U. S. Fidelity & Guaranty 
Co. V. R. S. Armstrong & Bro., 142 
So. 576, 226 Ala. 276. 

Minn.—Farmers State Bank of Mar 
della V. Burns, New York Casualty 
Co. of New York, Intervener, 4 N. 
W.2d 330, *212 Minn. 455, dissenting 
opmion 6 N.W.2d 589, 212 Minn. 
465. 

Wis.—Citizens' State Bank of She¬ 
boygan V. City of Sheboygan. 234 
N.W. 720, 198 Wis. 416. 

44 C. J. p 872 note 61. 

Surety’s rights by subrogation see 
the C.J.S. title Subrogation S 47 
et seq., also 60 C.J. p 740 note 4 
et seq^ 

Acceptanoe by xnualoipality 
Assignment of funds due under 
paving contract, accepted by city 
prior to notice of assignment to con¬ 
tractor's surety, was entitled to 
priority.—^Baker v. City of Shreve¬ 
port, 115 So. 631, 166 La. 891. 
FaymaatB made before default 
U.S.—^Maryland Casualty Co. v. 
Board of Water Com'rs of City of 
Dunkirk. C.CAk.N.Y., 66 F.2d 730, 
certiorari denied 54 S.Ct. 346, 290 
U.S. 702, 78 L.Ed. 608. 

Tex.—^Massachusetts Bonding & In¬ 
surance Co. V. Farmers & Mer¬ 
chants State Bank, 162 S.W.2d 667, 
139 Tex. 310. 

OompletLon of work 
A contractor's assignee Is entitled 
to sums due under a completed 
contract In preference to a surety 
conopany, which completed a second j 
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contract between the same parties 
on Its abandonment by the contrac¬ 
tor.—City of Aberdeen v. Equitable 
Surety Co., 159 P. 688, 92 Wash. 440. 
Separate ooatraote 
Surety, on contractor’s bond for 
street paving, could not offset losses 
against profits under separate con¬ 
tracts, to prejudice of Intervening 
assignment.—^Baker v. City of Shreve¬ 
port, 115 So. 631, 166 La. 891. 

39. Ky.—^Louisville Sewerage Com'rs. 
V. Gates, 167 S.W. 417, 169 Ky. 
391. 

44 C.J. P 872 note 62. 

3L Ark.—^Unlon Indemnity Co. v. 
Benton County Lumber Co., 18- 
S.W.2d 327, 179 Ark. 762. 

44 C.J. p 872 note 63. 

Coxnplettoa of work 
A surety company which com¬ 
pleted a defaulting contractor’s work» 
rather than the contractor's as¬ 
signee, Is entitled to sums due only 
on the completion of the work.—City 
of Aberdeen v. Equitable Surety Co., 
169 P. 683, 92 Wash. 440. 

Assignment to surety oondltlOBea on 
default 

Provision for assignment. In ap¬ 
plication for sewer contractor's bond, 
on abandonment, forfeiture, or 
breach of contract, became effective 
an of date of the bond on default 
in jMiylng claims so as to give surety 
priority over assignee.—City of De¬ 
troit V. Fidelity & Deposit Co. of 
Maryland, 215 N.W. 894. 240 Mich. 
213. 

Betained funds 

Rights of bank furnishing money 
to contractor under assignment were 
subordinate to equities of surety to 
have retained fund properly applied. 
—^Republic Nat. Bank & Trust Co. v. 
Meussanhusetts. Bonding ds Insurance 
Co., CtCjLTex., 68 F.2d 445. 
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have been held to have rights superior to those of 
labor and material claimants,® 2 unless it is otherwise 
provided by statute,®® or by the assignment,®^ or 
there is a clear and express reservation in the con¬ 
tract of a fund to be held for the benefit of labor¬ 
ers and materialmen,®® or the contract bars as¬ 
signment without the consent of the municipality,®® 
or the claims for labor and material constitute liens 
on money due under the contract,®7 and the liens 
are perfected by filing or otherwise®® before the 
making®® or acceptance^® of the assignment, or the 
filing thereof,^! or before the making of the ad¬ 
vances to secure which the assignment was given.^® 

Limitations attempted to be imposed on an as¬ 
signment, absolute in form, by the contractor’s sure¬ 
ty in its consent to the assignment are not available 
to lienors who are strangers thereto.^® Whether 


an assignee who completes the work can be held 
liable for materials furnished to the contractor de¬ 
pends on his status as assignee of the contract or 
assignee only of money to become due under the 
contract, he being liable in the former case^^ but 
not in the latter.^® 

§ 1183. Modification 

Generally speaking, a municipal Improvement con¬ 
tract may be changed or modified by the municipal cor¬ 
poration with the consent of the other contracting party. 

Generally speaking, a municipal improvement 
contract may be changed or modified by the mu¬ 
nicipal corporation^® with the consent of the other 
contracting party, and without consulting abutting 
owners,4® but the contract may not be rewritten 
by the court^® or by one party alone.®® A mere 


32. Ind.—^^tna Trust, etc., Co. v. 
Nackenhorst, 122 N.E. 421, 123 N.E. 
368, 126 N.E. 213, 188 Ind. 621. 

44 C.J p 872 note 64. 

33, Wis.—Ozaukee Sand & Gravel 
Co. V. City of Milwaukee, 9 N.W. 
2d 99, 248 Wls. 38. 

Wash.—Preston v. Frank Por- 
restal Co., 272 P. 975, 150 Wash. 
340. 

44 C.J. p 872 note 55. 

Assigiimeat to surety for moneys 
due and to become due was disal¬ 
lowed, where fund due from city to 
paving contractor was Insufficient to 
pay allowable liens.—Butts v. Ran¬ 
dall, 260 N.Y.S. 713, 145 Misc. 708. 
35. Ark.—^American Bank & Trust 
Go. V. Langston, 22 S.W.2d 381, 180 
Ark. 648. 

La.—Uvalde Rock Asphalt Co. v. City 
of Shreveport, 186 So. 26, 172 La. 
987. 

44 C.J. p 372 note 56. 

33. Wash.—^Indemnity Ins. Co. of 
North America v. Nelson, 2.2 P.2d 
984, 173 Wash. 294. 

87. Tex.—^Massachusetts Bonding & 
Insurance Co. v. City of Grape- 
land, Clv.App., 148 S.W.2d 1006, 
modified on other grounds Massa¬ 
chusetts Bonding & Insurance Co. 
V. Farmers & Merchants State 
Bank, 162 S.W.2d 657. l89 Tex. 
810. 

44 C.J. p 872 note 57. 

88 : N.T.—Stancs v. County Trust 
Co., 80 N.Y.S.2d 402, 262 App.Dlv. 
1089, motion denied 82 N.Y.S.2d 
138, 268 App.Dlv. 728—^New York 
Trap Rock Corporation v. National 
Bank of Far Rockaway, 24 N.Y.S. 
2d 426, 260 App.Dlv. 1035, reargu¬ 
ment denied 25 N.Y.S.3d 998. 261 
App.Dlv. &28, affirmed 85 N.E.'3d 
498. 285 N.Y. 825. 

Contra York Trim Corporation v. 
Ardsley Trading Corporation, 7 N. 
Y.S.2d 848, 169 Mlsc. 656. 


39. La.—Shreveport Producing & 
Refining Corporation v. City of 
Shreveport, 143 So. 5, 175 La. 61. 
Ohio.—Ohio Savings & Trust Co. v. 
Schneider. 159 N.E. 388, 25 Ohio 
App. 259. 

44 C.J. p 372 note 58. 

401 N.J.—Somers Brick Co. v. Sou- 
der, 70 A. 158, 71 N.JEq 759. 

41. N.Y.—^Foreman v. Louis Jacques 
Const. Co., 185 N.E. 690, 261 N.Y. 
429. 

44 C.J. p 872 note 60. 

4a. N.Y.—Standard Sand, etc., Co. 
V. New York, 157 N.Y.S. 447, 172 
AppDiv. 80, affirmed 121 N.E. 892, 
224 N.Y. 687. 

43. N.Y.—C. T. Willard Co. v. New 
York, 142 N.Y.S. 11, 81 Misc. 48. 

44. Ind.—National Surety Co. v. 
Maag, 86 N.E. 862, 43 Ind.App. 16. 

45. Ind.—^National Surety Co. v. 
Maag, supra. 

43. Cal.—Corpus Juris quoted in 
Bent Bros. v. Campbell, 281 P. 
717, 721, 101 Cal.App. 456. 

Ind.—^rawshaw v. Mead-Balch 

Const. Co., 191 N.E. 91, 100 Ind. 
App. 35. 

N.Y.—^Morse v. Delaney, 218 N Y.S. 
571, 128 Misc. 817, affirmed 219 N. 
Y.S. 867, 218 App.Div. 836, cffirmed 
155 N.E. 628, 244 N.Y. 317, 50 A.L. 
R. 1473. 

44 G.J. p 378 note 71. 

Extension of time for performance 
see Infra 5 1194. 

Extra work or compensation see in¬ 
fra 8 1202. 

Modification of municipal contracts 
generally see supra 8 1016. 

47. CaL—Corpus Juris quoted la 
Bent Bros. v. Campbell, 281 P. 717, 
721, 101 CaLApp. 456. 

Conn.—^Blakeslee v. Board of Water 
Com'rs of City of Hartford, 139 A. 
106, 106 Conn. 642, 56 A.L.R. 1319. 
Ky.—^Tuggle v. Marsee, 21 S.W.2d 
1022, 231 Ey. 650. 
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N.Y.—Borek v. Golder, 74 N.Y.S.2d 
675, 190 Misc. 366. 

Wis.—H. Hohensee Const. Co v. City 
of Oshkosh, 291 N.W. 309, 234 Wis 
274. 

44 C.J. p 873 note 72. . 

Baservatloa of right la ooatract 
Under paving contract reserving In 
city the right to order omission of 
any portion of work or materials 
and to make alterations provided 
such alterations In opinion of engi¬ 
neer were consistent with general 
nature of work, city engineer could 
permit a bank sand to be used on 
portion of roadway as binder in base 
course of pavement In place of trap 
rock stone dust specified.—^Lawrence 
V. Nelss, 67 A.2d 696, 141 N.J.Eq. 
848. 

Fsdrol modUloatloB of written con., 
tract 

Facts that original contract was 
In writing under seal and contained 
provision that contract might be 
modified in writing held not to pre¬ 
clude Imposition of obligation on 
commissioners growing out of parol 
agreement made between contrac¬ 
tors and general manager of waters 
works.—^Blakeslee v. Board of Water 
Com'rs of City of Hartford, 0.83 A. 
887, 121 Conn. 163. 

48. CaJ.—4J0ZPUS Juris quoted In 
Bent Bros. v. Campbell, 281 P. 
717, 721, 101 Cal.App. 466. 

Pa—^Allentown v. Hesnnan, 186 A. 
859, 289 Pa 28. 

49. U.S.—^Potter v. Coatesvllle, D.C. 
Pa, 297 F. 230, affirmed, C.CJL, 
297 F. 237. 

Cal.—Corpus Juris quoted In Bent 
■ Bros. v. Campbell, 281 P. 717, 721, 
101 CaLApp. 466. 

60. Cal.—Corpus Juris quoted In 
Bent Bros. v. Campbell. 281 P. 717, 
721, 101 Gal.App. 466. 

44 aJ. p 878 note 75. 
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release of the contractor from doing some of the 
work provided for is invalid,and a reservation in 
the instructions to bidders of the right to diminish 
the extent of the work by deciding not to build part 
of it has no application after the contract is let.^^ 

Also the contract price cannot be changed or in- 
creasecl®3 unless there is a substantial consideration 
therefor.54 However, it is not improper to sub¬ 
stitute for the original contract price an agreement 
to pay actual cost plus a specified profit®'® if the 
value given in return is not a subterfuge or cover 
for extra compensation prohibited by a constitu¬ 
tional provision.®® Ordinarily a contractor who has 
received the benefit of a change of the contract is 
estopped to deny the validity thereof ;®7 but he 
does not waive his right to complain of a change 
in the contract by proceeding with the work and 
receiving pa 3 mients under the contract where he 
does so under protest and after giving notice of 


his intention to hold the municipality liable.®* 

Authority of municipal officers. A contract for 
improvements may be modified by the municipal offi¬ 
cers authorized to make the contract,®® provided 
they do not act fraudulently,®® corruptly,®^ or in 
bad faith,®2 and do not abuse the discretion vested 
in them;®* but ministerial officers, empowered by 
the council to contract in its behalf or to direct the 
performance of the work, may not make a material 
modification in the terms of the contract.®4 

Compliance with statutory provisions. A charter 
or statutory provision authorizing a modification 
must be strictly complied with to render the mod¬ 
ification valid;®® and, where a contract is modified 
in violation of legislative restrictions, the fact that 
work under it has been performed will not estop 
the city to defend against a claim for an excess 
above the original contract price.®® However, the 


SbocatloxL of work 

N'.T.—Empire Foundation Corpora¬ 
tion V. Town of Greece, 31 N.T.S.2d 
424. 

XfOfls of profit! 

Construction of spur cannot be 
eliminated without reimbursing sub¬ 
way contractor for profits lost, under 
provision allowing drawings to be 
altered.—^Litchfield Const. Co. v. City 
of New York, 166 NE. 116, 244 N.Y. 
261, motion denied 166 N.E. 898, 244 
N.Y. 663. 

61. Cal.—^McIntyre v. Los Angeles, 
139 P. 240, 23 Cal.Api:i. 681. 

62. Mich.—Prange v. FUnt, 187 N. 
W. 366, 217 Mich. 676. 

63. Iowa.—Love v. City of Des 
Moines, 280 N.W. 373, 210 Iowa 90. 

Mo.—United Const. Co. v. City of St. 

Louis, 69 S.W.2d 639, 334 Mo. 1006. 
44 C.J. p 373 note 78. 

OonstitiLtlonal problbltLon against 
payment of extra compensation or 
payment for private purposes oper¬ 
ates as limitation of power of city 
councils.—^Love v. City of Des 
Moines, 230 N.W. 378, 210 Iowa 90. 
6ft. U.S.—^Holbrook, etc., Corp. v. 

New York, D.C.N.Y., 277 P. 840. 
Conn—Blakeslee v. Board of Water 
Com'rs of City of Hartford, 188 A. 
887. 121 conn. 163. 

Oonstltiitlonal provision prohibit¬ 
ing public authorities from Increas¬ 
ing compensation of contractor does 
not prohibit valid alterations upon 
good consideration.—Blakeslee v. 
Board of Water Com'rs of City of 
Hartford, 139 A. 106, 106 Conn. 642, 
65 A.L.R. 1319. 

Considaration hftid suflLolent 

(1) Amendment to Improvement 
contract, eliminating contention as 
to contractor’s risk of settlement of 
**Bpace filled," held sufficient consid¬ 


eration for amended agreement.— 
Morse v. City of Boston, 167 N.E. 
623. 260 Mass. 255. 

(2) City’s agreement to give con¬ 
tractor additional compensation if he 
would disregard city’s breach of con¬ 
tract held supported by new consid¬ 
eration.—City of Des Moines v. Hor- 
rabin. 216 N.W. 967, 204 Iowa 688. 
CSoiudderatioiL held iasnfiloieiLt 

(1) Relinquishment by sewer con¬ 
tractor of part of claim for addition¬ 
al compensation held not public ben¬ 
efit necessary to sustcUn claim for 
additional compensation.—Love v. 
City of Des Moines, 230 N.W. 373, 
210 Iowa 90. 

(2) Loss sustained by sewer con¬ 
tractor by interruption of sewer con¬ 
struction to do government war 
work held Insufficient to create mor¬ 
al obligation binding on city to pay 
loss.—^Love v. City of Des Moines, 
supra. 

Settloment 

Iowa.—City of Des Moines v. Hoiv 
rabm, 215 N.W. 967, 204 Iowa 683. 
66 L Wash.—^McGillivrae v. Bremer¬ 
ton, 166 P. 23, 90 Wash. 894. 

44 C.J. p 873 note SO. 

66 L N.Y.—McGovern v. New York, 
138 N.B. 26, 234 N.Y. 377, 25 A.L.R. 
1442. 

67. N.C.—^Lane v. Central Engineer¬ 
ing Co., Ill S.E. 344. 188 N.C. 807. 

68 L La.—Geary v. New Orleans, 72 
So. 246, a39 La. 781. 

69. Mass.—G. M. Bryne Co. v. Town 
of Barnstable, 191 N.E. 45, 286 
Mass. 644. 

44 aJ. p 873 note 84. 

60. Ohio.—^Lloyd v. Toledo, 20 Ohio 
Clr.Ct.,N.S., 47. 

61. N.Yd—Weston ▼. Sirracuse. 63 
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N.E. 12, 158 N.Y. 274, 70 Am.S.R. 
472, 43 L.R.A. 678. 

62. Ohio.—^Lloyd v. Toledo, 20 Ohio 
Clr.Ct.,N.S., 47. 

63. Ohio.—^Lloyd v. Toledo, supra. 

44 C.J. p 371 note 88. 

6ft. Mich.—^Atletwed v. City of 
Marysville, 294 N.W. 110, 295 Mich. 
102 . 

N.Y.—Oakhlll Contracting Co. v. City 
of New York, 30 N.Y.S.2d 667, 262 
App.Div. 630. 

Ohio.—Kellogg V. Sherrill, 166 N.E. 

418, 24 Ohio App. 169. 

Wis.—^Probst V. City of Menasha, 
13 N.W.Sd 604, 245 Wls. 90—H. 
Hohensee Const. Co. v. City of 
Oshkosh, 291 N.W. 809, 234 Wis. 
274. 

44 C.J. p 374 note 89. 

Batifioatlon 

Conn.—^Blakeslee ▼. Board of Water 
Com’rs of City of Hartford, 183 A. 
887, 121 Conn. 168. 
mtezUneatloa of contract 
In so far as interlineation of con¬ 
tract between city and construction 
company by city engineer may have 
correctly Interpreted the contract, 
there was no alteration of the terms 
of the contract, but, if the engineer 
exceeded his authority and employed 
language in the Interlineation which 
on Its face would enlarge the rights 
of the construction company and the 
liabilities of the city, the interlinea¬ 
tion should be disregarded.—^McKen¬ 
zie Const. Co. V. City of San Antonio, 
116 S.W.2d 617, 131 Tex 474. 

66. U.S.—^Holbrook, etc., Corp. t. 

New York, D.C.N.Y., 277 F. 840. 
Minn.—^Nash v. St. Paul, 28 Minn. 
132. 

66. Ohio.—Gano v. Eshelby, 10 Ohio 
Dec. (Reprmt) 442, 21 Cinc.L.Bul. 
177. 
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alteration of plans and specifications under a res¬ 
ervation in the contract expressly providing there¬ 
for is not to be regarded as a modification or alter¬ 
ation of the contract within the meaning of a stat¬ 
ute requiring such alteration or modification to be 
made in a certain manner;®^ and a statutory pro¬ 
vision requiring a record of the action taken to be 
made has been held to be directory only.®® 

§ 1184. Abrogation 

A contract for a municipal Improvement le not abro¬ 
gated by a aubsequent contract which Is not authorized. 

A contract for a municipal improvement is not 
abrogated by a subsequent contract which is illegal 
and void because not authorized by any ordinance 
or resolution of the council,®® or which is merely 
an agreement for the delivery of warrants in pay¬ 
ment of the work on the execution of an indemnity 
bond prior to the completion of the work.^® As a 
general rule, a municipality may not cancel or re¬ 
scind a contract for a public improvement unless 
such power is reserved or the cancellation is with 
the contractor’s consent,7i but the municipality may 
cancel an improvement contract at its pleasure on 
making payment to the contractor for the expense 
and labor already incurred?® and such damages as 
the nature of the case may require.?® 

Also, the city may by charter or contract pro¬ 
vision reserve the right to cancel a contract arbi¬ 
trarily,?^ or for unreasonable or unnecessary delay 
on the part of the contractor,?® or for failure on 


his part to perform the work properly,?® comply 
with the instructions of the board of public works,?? 
finish the work within a stipulated time,?® or satisfy 
the city of his ability to complete the work within 
the time agreed on;?® and in the absence of such 
reservation a city may renounce a contract without 
liability, if proceedings for making the improve¬ 
ments were defective;®® but a contract for an im¬ 
provement cannot be avoided by the city on the 
ground that it erred in judgment respecting the 
advantages to be derived therefrom.®^ 

A statutory or contractual provision for rescis¬ 
sion is to be strictly construed;®® action there¬ 
under may be taken only by the city,®^ by and 
through the body or officer authorized to repre¬ 
sent it in the matter.®^ An unequivocal notice to 
discontinue work satisfies the requirements as to 
notice contained in some contractual provisions re¬ 
lating to the termination of the contract at the in¬ 
stance of the municipality.®® A waiver by the city 
of its option to rescind or annul a contract on one 
ground does not deprive it of the right to annul 
the contract on other grounds.®® Where perform¬ 
ance of a contract is prevented by wartime restric¬ 
tions, the municipality may cancel the contract.®? 

A municipality may abandon a contract for a 
municipal improvement®® even though such aban¬ 
donment results in a breach of contract;®® but it 
is liable in such case for such damage as the con¬ 
tractor may sustain.®® The municipality does not 
abandon a contract for the construction of a side- 


67. Ohio.—^Portsmouth v. Nicola 
Blder. Co., 140 N.B. 174, 106 Ohio 
St. 560. 

68. Ohio.—^Lloyd ▼. Toledo, 20 Ohio 
CirCt.,N.S.. 47. 

69. Tex.—Graves v. Grlffln. Civ. 
App., 189 S.W. 778. 

70. Tex.—Graves r. Grlffln, supra. 

71. Ind.—^Union School Tp. of St. 
Joseph County v. Moon 187 N.B. 
332. 205 Ind. 614. 

Pa.—^Henry Shenk Co. v. Brie Coun¬ 
ty, 178 A. ' 662 , 319 Pa. 100. 

Tex ^Superior Incinerator Co. v. 
Tompkins, ComAj>p., 59 S.W.2d 
102 . 

Hotloa 

City could not terminate contract 
under which plaintiffs were engaged 
In making alterations to street light¬ 
ing system without notice and In 
disregard of provision that city 
might cancel and terminate contract 
on written previous notice.—^Black v. 
City of Santa Monica, 66 P.Sd 256. 18 
Cal»App.2d 4. 

78. La.—Geary v. New Orleans, 72 
So. 246, 189 La. 781. 

44 C.J. p 874 note 97. 


73. La.—Geary v. New Orleans, su¬ 
pra. 

74. Mo.—Sills V. Missouri Securi¬ 
ties Corporation, 5 S.W.2d 889, 8'19 
Mo. 178. 

44 C.J. p 374 note 1. 

75. N.J.—^Miller v. Atlantic City, 68 
A. 64, 74 N.J.Law 345. 

44 C.J. P 874 note 2. 

76. N.Y.—^Powers v. Yonkers, 21 N. 
E. 132. 114 N.Y. 145. 

77. Neb.—^Lyman v. Lincoln, 67 N. 
W. 631, 38 Neb. 794. 

44 C.J. p 374 note 4. 

78. La.—^Bletry v. New Orleans, 22 
La.Ann. 149. 

Mo.—^McQuiddy ▼. Brannock, 70 Moi 
App. 535. 

79. T7.S.—Cuyahoga Contracting Co. 
V. Port Huron, Mich., 233 F. 346, 
147 CCA. 282. 

80. Ind.—^McKee v. Greensburg, 66 
N.B. 1009, 160 Ind. 878. 

N.Y.—Jardlne v. New York, 11 Daly 
116. 

81. N.Y.—New York v. Brady, 22 N. 
E. 237, 115 N.Y. 599. 

88. N.Y.—Cody v. New York. 76 N. 
Y.S. 648, 71 App-Div. 54. 
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83. N.Y.—People v. Coler, 67 N.Y.S. 
701, 66 APP.D1V. 98. 

84. Mo.—Neill v. Gates, 54 S.W. 460. 
152 Mo. 685. 

44 C.J. P 875 note 11. 

85. N.Y.—^Wakefield Constr. Co. v. 
Now York..’142 N.Y.S. 743. 167 App. 
Div. 536, affirmed 107 NE. 1087, 
213 N.Y. 633. 

88, Pa.—McElalllp v. Altoona, 108 A. 

408, 265 Pa. 192. 

44 C. J. p 875 note 13. 

87. Pa»—City of Allentown v. Hey- 
man, 186 A. 859, 289 Fa. 28. 

88. Tex—Superior Incinerator Co. 
V. Tompkins, ComA.pp., 59 S.W.2d 
102 . 

Wash.—Groorge v. City of Anacortes, 
265 P. 477, 147 Wash. 242. 

89. Tex.—Superior Incinerator Co. 
V. Tompkins, Gom.App., 59 S.W.2d 
102 . 

44 C.J. P 376 note 15. 

9a Tex.—Superior Incinerator Co. 

V. Tompkins, supra. 

Becovery for work performed 

(1) Where city, when water plant 
project was abandoned, canceled con¬ 
tract whereby partnership was em- 
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walk by ordering the contractor to construct a side¬ 
walk to be composed of the same materials as are 
named in the specifications but to be mixed and 
laid in a different manner.^i 

Abrogation by contractor. A contract for a mu¬ 
nicipal improvement may be rescinded or canceled 
by, or at the instance of, the contractor on the 
ground of fraud,mutual mistake,or even a uni¬ 
lateral mistake,®^ provided he acts with promptness 
after acquiring knowledge of the facts,^5 and the 
municipality can be put in statu quo®® or, if it 
cannot, there are clear and strong equitable grounds 
for rescission.®7 Where the municipality orders 
the work stopped, the contractor may cancel the con¬ 
tract and recover for the work done.®® 

Where, by reason of unknown circumstances, the 
amount of work required to construct the improve¬ 
ment is substantially increased, it has been held 
that the contractor may rescind the contract®® or 
perform the contract and hold the municipality for 
the damage caused,^ but the contractor may not 
perform and then recover on quantum meruit as 
though there were no contract.® However, where 
the contract is a chancing bargain, it being on a 
unit basis as to prices and neither party being able 
to foretell with any degree of accuracy the char¬ 


acter of the difficulties to be encountered, the fact 
that the contractor meets with greater difficulty 
than anticipated does not entitle him to cancella¬ 
tion.® Where the city gives the contractor its es¬ 
timate of the conditions that will be found, the 
contractor may not cancel the contract if the con¬ 
ditions are different where the contract provides 
that the contractor is to take the risk as to the 
actual conditions.^ 

Also, where bids were required to be submitted 
during a winter month, the fact that owing to the 
frost and winter weather the contractor was un¬ 
able thoroughly to examine the physical conditions 
underlying the surface of the ground might have 
afforded a good reason for not bidding,® but it is 
not a ground for abrogating the contract into which 
he entered voluntarily.® A change in the specifica- 
tions^ or a decision of engineers as to the meaning 
and intent thereof® may not, under the circumstanc¬ 
es, justify rescission. The contractor’s rescission 
of the contract may be held to be as of the date 
of the service of summons in his action against the 
city.® 

The contractor is entitled to repudiate the con¬ 
tract where the city has failed to make a payment 
on account, as required the contract;^® hut he 


ployed In connection with water 
plant project to make preliminary 
surveys, to prepare estimates, re¬ 
ports, plans, and to supervise erec¬ 
tion. partnership held entitled to re¬ 
cover from city on quantum meruit 
basis, althou£:h contract had been 
entered Into without competitive 
bidding, in view of personal profes¬ 
sional nature of services called for 
thereby.—Jeffersontown v. Cassln, 
102 S.W.2d 1001, 267 Ky. 668. 

(2) Where a contractor bids on a 
unit price for municipal work based 
on existlnff prices for labor and ma¬ 
terial and through no fault of con¬ 
tractors municipality orders work 
stopped because of lack of funds, 
contractor may recover for work 
then completed.—Wllladsen v. City 
of East Peona, 47 N.E.2d 136, 817 
I11.APP. 541. 

91. Utah.—Stott V. Salt Lake City, 
161 P. 988, 47 Utah 113. 

92. Mass.—Long v. Athol, 82 N.E. 
666, 196 Mass. 497, 17 L.R.A.,N.S.. 
96. 

44 C.J. P 876 note 18. 
ansrepresentatloiL of oondlttoas 
U.S.—City of Reading v. Rae, CC.A. 
Pa., 106 P.2d 458, certiorari denied 
60 8.CL 145, 808 U.S. 607, 84 L.Ed. 
508. 

Jury questloii 

U.S.—City of Reading v. Rae, supra. 
9a Mass.—Long v. Athol. 82 N.E. 


665, 196 Mass. 497, 17 L.R.A.,N.S., 
96. 

44 C.J. P 375 note 19. 

94. N.T.—^Harper v. Newburgh, 145 
N.T.S. 69. 169 App.Div. 695. 

96. U.S.—City of Reading v. Rae, 
C.C.A.Pa., 106 F.2d 458, certiorari 
denied City of Reading v. Rae, 60 
S.Ct. 145, 308 U.S. 607, 84 L.Ed. 
508. 

44 C.J. p 375 note 21. 

Raasonablo time to oheok ooadltions 

U.S.—City of Readinj v. Rae, supra. 

Sa Mass.—^Long v. Athol, 82 N.E. 
665, 196 Mass. 497, 17 L.R.A.,N.S., 
96. 

44 C.J. p 375 note 22. 

97- N.T.—^Harper v. Newburgh, 146 
N.T.S. 69, 169 App.Div. 695. 

44 C.J. P 375 note 23. 

9a Ill.—Wllladsen v. City of East 
Peoria^ 47 N.E.2d 186, 817 IlLApp. 
541. 

99. U.S.—City and County of San 
Francisco v. Transbay Const. Co., 
C.C.ACal., 134 F.2d 468, certiorari 
denied 64 S.Ct. 52, 820 U.S. 749, 88 
L.Ed. 446. 

1. U.S.—City and County of San 
Francisco v. Transbay Const. Co., 
supra. 

a U.S.—City and County of San 
Francisco v. Transbay Const. Co., 
supra. 


a Ky.—^BlackstalC Engineering Co. 
V. Louisville Sewerage Com'rs, 146 
S.W. 162, 147 My. 629. 

a Mass.—^Kennedy v. City of Bos¬ 
ton, 189 N.E. 809, 286 Mass. 148. 
Opportunity to verify xepresenta- 
tlons 

U.S.—^Rae v. City of Reading, D.C. 
Pa., 24 F.Supp. 666, affirmed, C.C. 
A., City of Reading v. Raa 106 F. 
2d 468, certiorari denied 60 S.Ct. 
146. 308 U.S. 607, 84 L.Ed. 608. 
Mass.—^Kennedy v. City of Boston, 
189 N.E. 809, 286 Mass. 148. 

a Mass.—Winston v. Pittsfield, 10& 
N.E. 1038. 221 Mass. 866. 

0. Mass.—Winston v. Pittsfield, su¬ 
pra. 

7. U.S.—Walbrldge-Aldlnger Co. v. 
Rudd, C.C.A.OkL, CL F.2d 187, cer¬ 
tiorari denied 46 S.Ct. 280, 2167 U. 
S. 594, 69 L.Ed. 804. 

Si U.S.—Walbrldge-Aldlnger Co. v> 
Rudd, supra. 

9. N.T.—^Harper ▼. Newburgh, 145 
N.T.S. 69, 169 APP.D1V. 696. 

10. U.S.—^Rae v. City of Reading, D. 
C.Pa., 24 F.Supp. 666, affirmed, C. 
CA., City of Reading v. Rae, 106 
F.2d 458, certiorari denied 60 S. 
Ct 146, 808 U.S. 607, 84 L.Ed. 608. 

N.T.—^Mechanics' Bank v. New Tork, 
149 N.T.S. 784, 164 App.lMv. 128. 
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is not entitled to rescind the contract on the ground 
of failure of the city to make prompt partial paj'- 
ments on monthly estimates where, although the 
contract provides for such payments, it does not 
specify the period of time within which they must 
be made after the making of the estimates, and the 
delay is not unreasonable,!^ or where the accept¬ 
ance of prior delayed payments has established a 
course of dealing on which the city was entitled 
to rely in the absence of notice of the contractor’s 
intention to depart therefrom,!2 or where the case 
falls within a provision of the contract authorizing 
the withholding of partial payments if the work is 


not proceeding in accordance with the agreement.!® 

It is a general rule that the contractor will be 
deemed to have abandoned the contract where he 
has delayed performance thereof for an unusual 
length of time,!* but this rule does not apply where 
the delay has been caused!® or consented to!® by 
the city. The contract will not be canceled or held 
to be forfeited on the ground of a violation of a 
statute Kmiting the number of hours per day of la¬ 
borers employed on municipal work where it ap¬ 
pears that the statute is not applicable to the facts 
of the case.!^ 


5. Performance or Breach and Compensation or Damages 


§ 1185. Performance or Breach in General 

The obligations of the respective parties to a con¬ 
tract for public Improvements are determined by the 
terms of the contract construed In the light of the stat¬ 
utes and ordinances relating thereto, and for failure to 
perform such obligations the parties may be liable for 
breach of contract. 

Generally speaking, the rights of the parties to 
a contract for public improvements are controlled 
by the laws of the state where the contract was en¬ 
tered into and the work is to be performed.!® 

By contractor. The nature and extent of the 
work to be performed by the contractor under a 


contract for a municipal improvement are to be de¬ 
termined by a proper construction of the provi¬ 
sions of the contract!® and the ordinance under 
which the work is being done.®® The contractor is 
bound by all the conditions of the contract;®! he 
must perform the contract as he has agreed®® and 
a failure to perform the work in compliance with 
the terms thereof will constitute a breach of con¬ 
tract on his part®® On the other hand, the con¬ 
tractor is entitled to performance by the municipal¬ 
ity of its contractual obligations where he has per¬ 
formed the work in compliance with the terms of 
the contract®* and the governing ordinance,®® and 


11. N.T.—Cranford Co. v. New York, 
184 N.T.S. 839. 160 App.Dlv. 195, 


affirmed 105 N.E. 
684. 

44 C.J. P 876 note 31. 

1082, 

211 

N.Y. 

19. N.Y.—Cranford 
York, supra. 

Co. 

V. 

New 

13. N.Y.—Cranford 

Co. 

V. 

New 


York, supra. 

14. S.D.—^Eckhart v. C. H. Atkinson 
Pav. Co.. 191 N.W. 441, 46 S.D. 147. 
Offer to resolnd does not consti¬ 
tute abandonment of contract.—City 

of Del Rio V. Ulen Contractlngr Cor¬ 
poration. C.C.A.Tex.. 94 F.2d 701. 

15. S.D.—^Eckhart v. C. H. Atkinson 
Pav. Co., 191 N.W. 441. 46 S.D. 147. 

44 aJ. p 376 note 36. 

1& S.D.—Eckhart v. C. H. Atkinson 
Pav. Co., supra. 

17. N.Y.—^MacFarlane v.'Mosler, 148 
N.Y.S. 221, 157 APP.D1V. 844, af¬ 
firmed 109 N.E. 1083. 215 N.Y. 727. 

44 C.J. p 376 note 88. 

18. U.S.—^Federal Surety Co. v. City 
of Staunton, Ill., for Use of Mc- 
Wane Cast Iron Pipe Co., C.C.A. 
Ala., 29 F.2d 9, certiorari denied 49 
S.Ct 253. 279 U.S. 840, 73 I<.Ed. 
986. 

19. Vt.—^E. L. Stoddard & Son v. Vil¬ 
lage of North Troy, 160 A. 148, 102 
Vt. 462. 


Woxfe to be peEfozmed under parttcu.- 
lar oontraots 

Lsu—Terrill Const. Co. v. Town of 
Plnevllle, 123 So. 611, 168 La- 894. 

Mich.—^Atletwed v. City of Marys¬ 
ville. 294 N.W. 110, 295 Mich. 102. 

N.Y.—^Beaver Engrineenngr & Con¬ 
tracting Co. V. City of New York, 
249 N.Y.S. 198, 139 Mlsc. 761— 
Hanssel v. P. Tomasettl Contract¬ 
ing Corporation, 8 N.Y.S.2d 878, af¬ 
firmed 18 N.Y.S.2d 566, 267 App. 
Dlv. 1081, reargument denied 14 N. 
Y.S.2d 1007, 257 App.Div. 1099, re¬ 
versed on other grounds 27 N.E.2d 
977, 288 N.Y. 164, reargument de¬ 
nied 28 N.E.2d 415, 283 N.Y. 697. 

44 C.J. p 876 note 40 [a], 
conditions precedent to perform- 

anoe by the contractor may be pro¬ 
vided for In the contract. 

HI.—City of Des Plaines v. B-W 
Const Co., 42 N.E.2d 348, 314 Ill. 
App. 610. 

Vt—^E. L. Stoddard & Son v. Village 
of North Troy, 160 A. 148, 102 Vt 
462. 

90. My.—Peters v. Mash, 25 S.W.2d 
1025. 233 My. 362. 

91. Pa.—^Mostetter v. Pittsburgh, 107 
Pa. 419. 


Marysville, 294 N.W. 110, 295 Mich. 

102 . 

44 C.J. p 877 note 42. 

93. Okl.—Warner v. City of Guymon, 
66 P.2d 969, 176 Okl. 419. 

44 C.J. P 377 note 48. 

Statutory performaaoe bond exe¬ 
cuted by contractor, who had con¬ 
tract for construction of street im¬ 
provements for city, was an inde¬ 
pendent undertaking resting in cove¬ 
nant merely, and breach of the Inde¬ 
pendent undertaking would afford to 
the promisee no ground for avoiding 
the contract.—^Farmers State Bank of 
Madelia v. Bums, New York Casualty 
Co. of Now York, Intervener, 4 N.W. 
2d 880, 212 Minn. 466, dissenting opin¬ 
ion 5 N.W.2d 589. 212 Minn. 465. 

94. Ill.—Charles DeLeuw & Co. v. 
Village of Midlothian, 7 N.E.2d 606, 
289 Ill.App. 620. 

Mo.—City Trust Co. v. Cunningham, 
App., 7 S.W.2d 456. 

N.Y.—^Remo Engineering Corporation 
V. City of New York, 23 N.Y.S.2d 
314, 260 App.Dlv. 687, affirmed 36 N. 
E.2d 695, 286 N.Y. 657. 

Or.—^Public Market Co. of Portland 
V. City of Portland. 130 P.2d 624, 
171 Or. 622, opinion amplified 138 
P.2d 9r6. 171 Or. 522. 

96. My.—^Peters v. Mash. 26 S.W.2d 
1026. 233 My. 362. 


99. Mich.—Atletwed v. City of 
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in the manner prescribed by statute.^® 

By municipality. Under some statutes imposing 
liability on the municipality for payments under a 
contract made by a commission, the municipality can 
be held liable only for amounts becoming due and 
payable by reason of performance of the contract,^7 
and cannot be held liable in damages for breach of 
the contract:28 Ordinarily, however, the municipal¬ 
ity is liable in damages to the contractor for a 
breach of contract on its part,^^ such as a refusal 
to make a partial payment according to the terms 
of the contract.®^ A municipal corporation enter¬ 
ing into a contract for an improvement is under 
an implied,®! and sometimes an express,®® obligation 
to the contractor to furnish, and give access to, a 
place, site, or right of way for the making of the 
improvement, and, where it fails to fulfill this ob¬ 
ligation, it is liable in damages to the contractor ;3® 
and this obligation®^ and the obligation to pay for 
the improvement®® are the fundamental undertak¬ 
ings of the municipality under the contract. Some¬ 


times a contract for the construction of a well or 
sewer obligates the municipality,®® at least to a cer¬ 
tain extent,® 7 to remove pipes or other underground 
obstacles. The obligation of the city to furnish 
certain material, written into the contract as an 
exception to the general duty of the contractor to 
furnish all material, will not be extended beyond 
the plain terms of the agreement.®® While the 
contract remains in force, the municipality is bound 
to permit the contractor to perform the work cov¬ 
ered by the contract;®® and it is liable in damages 
to the contractor for improperly preventing him 
from completing such work^® or for losses caused 
to him by its fault or neglect but, although the 
work actually required in the performance of the 
contract is less in amount than a prior estimate 
thereof furnished to bidders, the municipality is not 
liable in damages to the contractor for the over¬ 
estimation where he was warned that the estimate 
was only approximate and for the purpose of com¬ 
paring bids on a uniform basis.^® Some,^® but not 


26. N.Y.—^Medina v. Dlngledlne, 104 
N.B. 1118, 211 N.T. 24. 

44 G.J. p 377 note 45. 

27. N.T.—O'Brien v. New York, 35 
N.E. 323. 139 N.Y. 643. 

44 C.J. P 877 note 47. 

28. N.Y.—Williams v. New York, 114 
N.Y.S. 652. ISO APP.D1V. 182. 

29. U.S.—City of Philadelphia, to 
Use of Warner Co., v. National 
Surety Corporation. C.C.A.Fa., 140 
F.2d 805—City of Wheeling v. John 
F. Casey Co., C.C.A,W.Va., 74 F.2d 
794, certiorari denied 56 S.Ct. 106, 
296 U.S. 593, 80 L.Ed. 420. 

IlL—Charles Deleuw & Co. v. City of 
Charleston. 19 N.E.2d 207, 298 Ill. 
App. 403. 

44 C.J. p 877 note 49. 

Aooeptaaioe of final payment 
A city paving contractor's accept¬ 
ance of final payment does not bar 
claim against city for damages for 
breach of contract occasioned by 
city's interference with contractor's 
performance thereof, but bai* to re¬ 
covery extends only to claims arising 
under or by reason of contract—St. 
George Paving Corporation v. City of 
New York, 17 N.T.S.2d 640. 
Abandonment of project or contract 
U.S.—City of Del Rio v. Ulen Con¬ 
tracting Corporation, C.C.A.Tex., 94 
P.2d 701. 

Tex.—Superior Incinerator Co. v. 

Tompkins, 59 S.W.2d 102. 

Covenant to certify clal-ms 

Where city. In addition to disclaim¬ 
ing liability under contract for con¬ 
struction of sewers In connection 
with grade crossing elimination proj¬ 
ect, resisted contractor's claim on the 
merits, city was liable for breach of 
Its covenant to certify contractor's 


claims to state comptroller, as re¬ 
spects well-founded claims.—^Remo 
Engmeerlng Corporation v. City of 
New York. 23 N.Y.S.2d 814, 260 App 
Div. 587, affirmed 86 N.E.2d 695, 286 
N.Y. 667. 

30. N.Y.—Cranford Co. v. New York. 
134 N.Y.S. 839, 160 App.Div. 195, 
affirmed 105 N.E. 1082, 211 N.Y. 534 
—Snyder v. New York, 77 NY.S. 
637, 74 App.Dlv 421—Jones v. New 
York, 62 N.Y.S. 284, 47 App.Div. 39. 

44 C.J. p 377 note 50. 

31. U.S.—Casey v. Canton, D.C.Ohlo, 
253 F. 589. 590. 

44 C.J. P 377 note 51. 

82. N.Y.—^Evelyn Bldg. Corporation 
V. City of New York, 178 N.K 771, 
257 N.Y. 501. 

44 C.J. P 377 note 52. 

33. U.S.—Casey v. Canton, D.C.Ohio, 
253 F. 589. 

34. U.S.—Pitt Constr. Co. v. Dayton, 
Ohio. 237 F. 306, 161 C-CA. 11. 

35. Wash.—Cljty of Seattle v. Spar¬ 
ger, 265 P. 173, 147 Wash. 126. 

44 C.J. p 378 note 55. 

Sffeot of statute as to raising of fund 
(1) Under a grade crossing elim¬ 
ination statute, obligation to create 
fund from which payments may be 
made to contractors rests on the 
state, but city Is still bound under 
contract rather than statute to carry 
out Its part of agpi^ement to pay con¬ 
tractors.—Remo Engineering Corpo¬ 
ration V. City of New York. 23 N.Y.S. 
2d 314, 260 App.Div. 587, affirmed 36 
N.E.2d 695, 296 N.Y. 657. 

.(2) Under such statute, the city 
would be liable for expenditures In 
the first Instance for public improve¬ 
ments as distinguished from purely 
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elimination features.—Remo Engi¬ 
neering Corporation v. City of New 
York, supra. 

36. Md.—^Baltimore City v. Talbott, 
87 A. 941, 120 Md. 354. 

44 CJ. p 378 note 56. 

37. Iowa.—^Dlllow v. Montlcello, 124 
N.W. 186, 145 Iowa 424. 

44 C.J. p 378 note 67. 

38. Or.—^Elliott Contracting Co. v. 
Portland, I7l P. 760, 88 Or. 160. 

44 C.J. p 378 note 58. 

39. Ark.—Burke v. Paving Dlst. No. 
6 Bd. of Impr., 179 S.W. 664, 120 
Ark. 435. 

4a N.T.—^Litchfield Constr. Co. v. 
New York, 155 N.B. 116, 244 N.Y. 
261. 

44 C.J. p 378 note 60. 

Facts h^ to show no bxeaoli 
Under a contract for paving to be 
paid for from a fund raised by as¬ 
sessments and the sale of bonds, 
there was no such breach as would 
Justify the contractor's action for 
loss of anticipated profits, where the 
work was not done in the contract 
period of two years, and plaintiff 
claimed no breach for the city's fail¬ 
ure to provide funds, but acquiesced 
In repeated delays, and finally pro¬ 
cured the cancellation of his bond.— 
City of Orlando v. Murphy, C.C.A.Fla, 
94 F.2d 426. 

41. Mass.—^Daddarlo v. City of Pitts¬ 
field, 17 N.B.2d 894, 301 Mass. 652. 
44 C.J. p 378 note 61. 

48. N.Y.—^Litchfield Constr. Co. v. 
New York, 166 N.B. 116, 244 N.Y. 
261. 

43. Md.—^Baltimore City v. M. A. 
Talbott Co.. 105 A. 149, 188 Md. 
226. 
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other,contract provisions for a certificate or de¬ 
cision by a specified municipal officer or board as 
to certain matters arising under the contract are 
so worded and construed as to cover the question of 
damages suffered by the contractor. 

§ 1186. Compensation or Damages Generally 

Compliance with conditions precedent Is essential to 
payment or recovery of compensation or damages under 
a public Improvement contract. The amount of com¬ 
pensation depends on the terms of the contract; a party 
guilty of breach of contract is ilabie for the damages re¬ 
sulting from such breach. 

In order to be entitled to receive or recover com¬ 
pensation or damages under a public improvement 
contract, the contractor must comply with all stat¬ 
utory and contractual conditions precedent.^® 

AmowiL Generally speaking, the amount of com¬ 
pensation to be paid for public improvements de¬ 
pends on the terms of the contract.^® If the work 
is performed in compliance with the contract, the 


contractor is entitled to the amount of compensa¬ 
tion agreed on therein^"^ notwithstanding he de¬ 
creased the cost by adopting a more economical 
mode of performance than was stipulated in the 
contract;^® and, where the city accepts less work 
than is required by the specifications of the contract 
as performance, the contractor may recover the 
contract price without deduction but if by collu¬ 
sion and fraud the contract is obtained at exces¬ 
sive rates the city may defeat recovery for more 
than the value of the improvement.®® Although de¬ 
termination of how much the municipality is jus¬ 
tified in paying is sometimes a matter for the dis¬ 
cretion of the municipal authorities,®^ ordinarily the 
municipality may not pay more than required to un¬ 
der the terms of the contract.®® 

Under some contracts the contractor’s compensa¬ 
tion may be determined to some extent by the cost 
of the construction.®® Thus the contractor may 
be entitled to payment of the actual cost of labor 


4ft. Md.—Baltimore City v. Oark. 97 
A. 911, 128 Md. 291. 

44 CJ. P 378 note 64. 

46. Pa.—City of Philadelphia, to 
Use of, V. Alexander, 43 Pa.Dlst. & 
Co. 449. 

44 C.J. p 377 note 46. 

Conditions precedent to payment or 
recovery of extra compensation see 
infra S 1202. 

▼ezlfloatloii of claim 

Where town board refused to pay 
for material because all funds had 
been expended, fact that claim filed 
was not verified did not prevent re¬ 
covery.—Town of Covlngrton v. Ant¬ 
rim Lumber Co.. 252 P. 60, 123 Okl. 
129. 

Presentation of claim 

(1) Where presentation of claim 
is a condition precedent to recovery 
for work or damagres, it has been held 
that recovery la ordinarily limited to 
the amount demanded in such claim. 
—^Rapld Transit Subway Const. Co. 
V. City of New York, 228 N.T.S. 24, 
129 Misc. 714, modified on other 
grounds 246 N.Y.S. 869, 231 App.Div. 
721, modified on other grounds 182 N. 
B. 145, 259 N.Y. 472. 

(2) Notice or presentation of claim 
for injury see supra S§ 922-930. 

48- U.S.—City of Wheeling v. John 
P. Casey Co., C.C.A.W.Va., 89 F.2d 
308, certiorari denied 68 S.Ct. 15, 
302 U.S. 697, 82 L.Bd. 538^ran- 
ford Co. V. City of New York, C.C. 
A.N.Y., 38 F.2d 62, certiorari denied 
City of New York v. Cranford Co., 
60 S.Ct. 411, 281 U.S. 7*60, 74 L.Bd. 
1169. 

Ark.—^Phllpot Const. Go. v. Danaher, 
23 S.W.2d 632, 180 Ark. 926. 

Ill.—^Warner Const. Co. v. Lincoln 
Park Com'rs, 278 Ill.App. 42. 


Mass.—^Morse v. City of Boston, 167 
N.B. 523. 260 Mass. 255. 

N.J.—^Middlesex Concrete Products Sb 
Excavating Corporation v. North¬ 
ern States Improvement Co., 19 A. 
2d 48. 129 N.J.E<1. 314. 

N.Y.—^Rapid Transit Subway Const. 
Co. V. City of New York, 182 NB. 
145, 269 N.Y. 472—City of New 
York V. Consolidated Telegraph & 
Blectiical Subway Co., 188 N.Y.S. 
666, 196 App.Div. 689, affirmed 135 
N.B. 923, 233 N.Y. 574, remittitur 
amended 135 N.B. 970, 233 N.Y. 686 
—^Hanssel v. P. Tomasetti Con¬ 
tracting Corporation, 8 N.Y.S. 2d 
873, affirmed 13 N.Y.S.2d 565, 257 
App.Div. 1031, reargument denied 
14 N.Y.S.2d 1007, 257 App.Div. 1099, 
reversed on other grounds 27 N.B. 
2d 977, 283 N.Y. 164, reargument 
denied 28 N.B.2d 415, 288 N.Y. 697. 
Pa—Stange v. City of Philadelphia. 

162 A. 833, 308 Pa. 339. 

Tex.—^Dozier v. City of Gatesvllle, 
ClvJLpp., 4 S.W.2d 131. 

Open order 

Transit corporation was not enti¬ 
tled to recover from city for services 
and materials furnished in connection 
with surface railway tracks on bridge 
pursuant to commissioner's open or¬ 
der, where corporation had already 
received more than amount of order. 
—^Brooklyn-Manhattan Transit Co]> 
poratlon v. City of New York, 279 N. 
Y.S. 316, 244 App.Div. 745, affirmed 
199 N.B. 664, 2«9 N-Y. 647. 

47. Iowa.—^Love ▼. City of Des 
Moines, 230 N.W. 378, 210 Iowa 90. 
La.—^Pittman Bros. Const. Co. v. First 
Sewerage Dlst. of Lake Charles. 
190 So. 663. 193 Leu 307. 

Mo.—City Trust Co. v. Cunningham, 
APP., 7 S.W.3d 456. 
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48: La.—^New Orleans v. Firemen's 
Charitable Ass'n, 9 So. 486. 43 Leu 
Ann. 447. 

49. N.Y.—^Kingsley v. Brooklyn, 78 
N.Y. 200, 7 Abb.N.Cas. 28. 

44 C.J. P 378 note 68. 

50. NJ.—^Dime Sav. Inst. v. Hobo¬ 
ken, 42 N.J.Law 283. 

51. N.J.—Rossi V. Board of Com’rs 
of City of Perth Amboy, 150 A. 
895, 8 N.J.M1SC. 465. 

58. loweu—^Love v. City of Des 
Moines, 230 N.W. 873, 210 Iowa 90. 
Mass.—^Morse v. City of Boston, 167 
N.B. 523, 260 Mass. 255. 

63. N.Y.—City of New York v. Con¬ 
solidated Telegraph & Blectncal 
Subway Co., 188 N.Y.S. 666. 196 
App.Div. 689, affirmed 135 N.B. 923, 
233 N.Y. 674, remittitur amended 
136 N.R 970, 233 N.Y. 686. 
2>etemil]iatiO]|. of cost 

(1) Under contract between plain¬ 
tiff city and defendant subway com¬ 
pany, providing that defendant 
should construct subways for elec¬ 
tric lines and rent the space therein, 
and pay plaintiff annually net annual 
profits in excess of specified per cent 
on the actual cash capital invested by 
defendant in providing, constructing, 
and egulpping the subway, the speci¬ 
fied per cent which defendant was en¬ 
titled to retain from the profits each 
year was not limited to a per cent of 
the cash received by it for capital 
stock and Invested in the construc¬ 
tion, but was to be computed on the 
actual cost to it for the construction, 
although paid for with its stock and 
bonds.—City of New York v. Consoli¬ 
dated Telegraph & Blectrical Subway 
Co., 188 N.Y.S. 666, 19V App Div. 689, 
affirmed 185 N.B. 923. 233 N.Y. 674, re- 
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and materials plus a specified commission or prof¬ 
it and a limitation in such a contract of the total 
amount to be paid will be given effect,55 even though 
the contract is construed to require the contractor 
to complete the work®® and not merely to do work 
to the extent of the limitation.®^ Also a contract 
providing that the contractor shall pay to the mu¬ 
nicipality a specified amount for the expenses of 
surveys and inspection requires the contractor to 
pay no more than the specified sum for such ex¬ 
penses,®® even though the actual cost is more.®** 
However, where recovery is allowed, not on the 
contract, but on an implied assumpsit, the price stat¬ 
ed in the contract is not controlling,®® or at least 
it is only a maximum limitation.®^ Under a contract 
authorizing the municipality to terminate it at its 
discretion, and providing that on such termination 
the contractor shall be paid in full for the work 
done by him, there can be no recovery for the 
amounts paid by him in purchasing tools or instru¬ 
ments for the doing of the work;®® if such tools or 
instruments have been taken or kept by the mu¬ 
nicipality the remedy of the contractor is an ac¬ 
tion based on the theory of conversion.®® Also the 
contractor is not entitled to recover for materials 


furnished by him where the furnishing of such ma¬ 
terials, at his own expense, is part of the considera¬ 
tion on his part;®^ the rule is otherwise, however, 
as to supplies furnished by the contractor for use 
in fulfilling the contract, which supplies were not 
used but were left on hand when the city suspended 
work on the project.®® 

Unit prices, measurements, and estimates. Fre¬ 
quently a municipal improvement contract is so 
worded and construed as to provide for the pay¬ 
ment, not of a lump sum,®® but rather of a sum 
to be determined by applying specified unit prices 
to actual measurements of the work done.®^ Also 
provision is sometimes made for an estimate, cer¬ 
tificate, or determination by the city engineer or 
other designated officer or board of the amount and 
quantity of work done or materials furnished,®® 
or for a determination by him of all questions in¬ 
volving the amount earned under the contract,®® 
and for the payment each month or at other stated 
periods of a certain per cent of the estimate and 
under such a provision the decision, estimate, or cer¬ 
tificate of the engineer or other designated officer 
or board ordinarily is binding and conclusive,pro- 


mlttltur amended 185 N.E. 970, 238 N. 
Y. 686. 

(2) In suit by sewer company 
agi^nst city for speclllc performance 
of contract to purchase sewer system 
at cost, revenue derived by company 
from property owners for making 
service connections with system after 
Its construction was not deductible 
from cost of construction.—Camden 
Sewer Co. v. Mayor and Council of 
Salisbury, 171 A. 75, 166 Md. 436. 

sa. M.Y.—Spencer, White & Prentls 
V. City of New York, 28 N.Y.S.2d 
401, 262 App.Dlv. 285, appeal de¬ 
nied 30 N.Y.S.2d 809, 262 App.Div. 
992. 

PeftermlTiatlnn of cost 
Under contract for completion of 
construction of foundations of public 
building*, which provided that con¬ 
tractor should be paid costs plus fee, 
dividend paid contractor by mutual 
workmen's compensation and public 
liability Insurer should be deducted 
from amount of premiums paid by 
contractor In determining cost of In¬ 
surance, since dividend was merely 
a refund of excess premiums, not¬ 
withstanding Insurer could have Im¬ 
posed assessment on contractor if 
loss experience hcul warranted such 
action.—Spencer, White & Prentls v. 
City of New York, supra. 

06. U.S.—Atlantlo Trust etc., Co. v. 
lAurlnburg. Va., 168 F. 690, 90 C. 
C.A. 274, certiorari denied 29 S.Ct. 
683, 212 n.S. 678, 68 Li.Bld. 656. 


Se. U.S.—-Atlantic Trust etc., Co. v. 

Laurinburg. supra. 

44 C.J. p 379 note 71. 

67. U.S—Atlantic Trust, etc., Co. v. 
Laurinburg, supra. 

68. Wash.—Washington Pav. Co. v. 
Tacoma, 138 P. 870, 78 Wash. 282. 

68b Wash.—^Washington Pav. Co. v. 
Tacoma, supra 

eo. Neb.—O'Neill v. South Omaha 
170 N.W. 174, 102 Neb. 886. 

81. N.Y.—^P. V. Smith Contracting 
Co. V. New York, 128 N.Y.'S. 351. 70 
Misc. 132, affirmed 131 N.Y.S. 479, 
146 App.Dlv. 760. 

88. N.Y.—Coates v. Nyack, 111 N.Y. 
S. 476. 127 App.Dlv. 158, modified 
on other grounds 112 N.Y.S. 617, 
128 App.Div. 886. 

Beservatlon of right to terminate see 
supra 9 1184. 

83, N.Y.—Coates v. Nyack, supra 
88. Va—^Richmond v. Barry, 63 S.E]. 

1074, 109 Va 274. 

44 C.J. P 379 note 83. 

86. Okl.—City of Lawton ▼. Sher¬ 
man Machine & Iron Woi^, 77 P. 
2d 567. 182 Okl. 254. 

68. Okl.—City of Hobart v. Dailey, 
39 P.2d 44, 170 Okl. 107. 

44 C.J. p 879 note 92. 

87. U.S.—City of St Petersburg v. 
Meyers, CC.A.Fla, 65 F.2d 810. 

Cal.—<Tuy F. Atkinson Co. v. Offner, 
194 P.2d 83, 86 Cal.App.2d 92. 

Ill.—Warner Const Co. v. Lincoln 
Park Com'rs, 278 llLApp. 42. 
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N.Y.—Rapid Transit Subway Const. 
Co. V. City of New York. 228 N.Y.S. 
24, 129 Misc. 714, modified on other 
grounds 281 App.Div. 721, 246 N.Y. 
S. 869, modified on other grounds 
182 N.E. 145, 269 N.Y. 472. 

Okl.—City of Hobart v. Dailey, 89 P. 
2d 44, 170 Okl. 107. 

Tex.—^Dozier v. Oty of Gatesvllle, 
Clv.App., 4 S.W.2d 131. 

Wash.—^Puget Sound Bridge & Dredg¬ 
ing Co. V. John & Bressl, 268 P. IVO, 
148 Wash. 37. 

44 CJ. p 879 note 93. 

68. U.S.—^Passaic Valley Sewerage 
Com’rs v. Tierney, C.C.A.N.J., 1 F. 
2d 804. 

44 C.J. p 380 note 94. 

68, Wls.—^Forrlstal v. Milwaukee, 15 
N.W. 769, 67 Wis. 628. 

44 C.J. p 380 note 95. 

TO. N.Y.—Schleflelin v. New York, 
122 N.Y.S. 602, 65 Misc. 609. 

44 C.J. p 880 note 96. 

71. N.Y.—-Butts V. Randall, 260 N.Y. 

S. 713, 146 Misc. 708. 

44 C.J. p 380 note 97. 

Woxfc covered by estbuate 
Presumption Is that estimate of 
village engineer presented as claim 
against village was claim for all work 
performed under contract.—White v. 
Village of Soda Springs, 266 P. 795, 
46 Idaho 153. 

Modification of provUdon 
Provision of paving contract that 
city engmeer’s ruling was to be final 
I in any dispute was modified by reso- 
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vided it is not made fraudulently'^^ or in bad faith, 
and does not go beyond the scope of the matters 
committed to the officer for determinationbut an 
estimate is not so conclusive as to preclude the sub¬ 
sequent correction of a mistake therein.^® Where 
an estimate of the engineer departs from an award 
of an arbitrator covering only one of the matters in¬ 
volved in the estimate, a court of equity will afford 
relief.76 

Where the certificate provided for has been given, 
the contractor is entitled to payment according to 
its terms.77 Conversely, the production of a cer¬ 
tificate or estimate^® made by the proper officer^® 
is necessary to entitle the contractor to payment, 
unless such certificate or estimate has been fraud- 
ulently,60 arbitrarily,®! unfairly,82 or unreasonably®® 
withheld or refused; but where there has been full 
performance by the contractor, and the engineer 
has wrongfully refused to measure the amount of 
the work or materials, the contractor is at liberty 
to establish the amount in some other manner®^ and 
recover the contract price therefor ;®6 he is not ob¬ 
liged to abandon the contract and sue on quantum 
meruit.®6 

Offsets. In a proper case, the municipality may 
offset the cost of the improvement against a lia¬ 
bility or obligation of the contractor to it®7 Where 
the contract has been substantially, but not fully, 
performed, the damages sustained by the city may 
be deducted from the unpaid balance of the contract 
price in determining the amount due the contrac¬ 


tor.®® Also the municipality is entitled to offset 
against the contractor the amount of a judgment 
against it for injuries to a third person caused by 
the contractor’s negligence,®® but not the expenses 
of an unsuccessful appeal taken by the munici¬ 
pality without any request or authorization by the 
contractor.®® Where a municipality is not liable 
for a claim, it cannot withhold from one who is 
doing work for it sums due by him to third per¬ 
sons.®! Under a contract for the construction of 
a water main which provides that the city shall ob¬ 
tain permission from certain specified railroad com¬ 
panies to lay the main across their rights of way, 
the city is not entitled to a set-off against the con¬ 
tractor for the amount paid by it to a railroad com¬ 
pany to secure its permission.®® Where the city vol¬ 
untarily expends money in order to prevent a con¬ 
tingency which would make it impossible for the 
contractor to complete the work, it cannot offset 
such expenditure against the amount owing to the 
contractor.®® 

Measure of damages. As in the case of preven¬ 
tion of performance of contracts generally, the 
measure of damages recoverable by the contractor 
for the acts of the municipality in wrongfully ter¬ 
minating the contract and preventing the perform¬ 
ance thereof may include the various items of loss 
resulting from the breach,®^ such as the expendi¬ 
tures incurred by him toward performance®® and 
the profits he would have realized by performing 
the whole contract,®® although it has been held that 


lutlon of council ta^ngr cognizance 
of controversy between contractors 
and city ensrmeer and permitting con¬ 
tractors to reserve tbelr rights to liti¬ 
gate asserted claim under their inter¬ 
pretation of contract.—W. Bond & 
Bro. V. City of New Orleans, 171 So. 
572, 186 La. 60. 

72. Pa.—West Homestead Borough 
V. Erbeck, 86 A. 778, 289 Pa. 192. 

44 C.J. p 881 note 98. 

73. Md.—^Baltimore City v. Clark, 97 
A. 911, 128 Md. 291. 

74b N.Y.—^Kelly v. Ferguson, 200 N. 

Y.S. 86, 206 App.Dlv. 691. 

44 C.J. p 881 note 1. 

75. N.Y.—Uvalde Contracting Coi v. 
New York. 146 N.Y.S. 604, ISO App. 
Div. 284. 

44 C.J. p 381 note 2. 

76. Or.—Johnson v. Prlnevllle, 196 P. 
821, 100 Or. 119. 

77. N.Y.—Snyder v. New York, 77 N. 
Y.S. 637, 74 App.Dlv. 421—^People 
V. Coler, 67 N.Y.S. 701, 66 App.Dlv. 
98. 

78: Wash.—Smith v. TukwUa, 208 P. 

869, 118 Wash. 266. 

44 C.J. p 881 note 6. 
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79. Mo.—^Emst v. Springfield, 130 8. 
W. 419, 145 Mo.App. 89. 

44 C.J. p 381 note 6. 

80. N.Y.—Devlin v. New York, 108 
N.Y.S. 739, 124 App.Dlv. 184. 

8L N.Y.—^Devlin v. New York, su¬ 
pra. 

88. Wash.—Smith v. TukwUa, 203 P. 

369, 118 Wash. 266. 

83. N.Y.—Devlm v. New York. 108 N. 

Y.S, 739, 124 APP.D1V. 184. 

84b Kan.—^Atchison v. Rackllfle, 96 
P. 477, 78 Kan. 320. 

85. Kan.—Atchison v. RacklllCe, su¬ 
pra. 

86: Kan.—Atchison v. Rackliffe, su¬ 
pra. 

44 C.J. p 381 note 13. 

87. Mich.—^Veldman v. City of Grand 
Rapids, 266 NW. 790, 276 Mich. 
100 . 

88. Mass.—Hunter v. Boston, 106 N. 
R 146, 218 Mass. 536. 

Mich.—^L. W. Klnnear, Inc., v. City of 
Lincoln Park, 244 N.W. 468, 2*60 
Mich. 260. 

N.J.—Mendlen v. City of Linden, 166 
A. 225, 109 NJ-Kq. 2L 

89. N.Y.—^Murphy v. Yonkers, 116 N. 
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T.S. 691, 131 App.Dlv. 199, modified 
on other grounds 107 N.R 267, 218 
N.Y. 124, L RJL1915F 598. 

90i N.Y.—^Murphy v. Yonkers. 107 N. 
E. 267. 213 N.Y. 124, L.R.A.1915F 
598. 

91. Pa.—^McCarthy v. Town of 
Bridgeport, 149 A. 484, 299 Pa. 306. 

98b U.S.—Atlantic City v. Warren 
Bros. Co., N.J.. 226 F. 872, 141 dC. 
A. 202. 

93. Wash.—Nelson v. City of Seattle, 
88 P.2d 1084. 180 Wash. 1. 

94L N.Y.—^Remo Engineering Corpo¬ 
ration V. City of New York, 11 N. 
Y.S.2d 690, modified on other 
grounds 23 N.Y.S.2d 814, 260 App. 
Dlv. 587, affirmed 36 N.E.2d 696, 286 
N.Y. 657. 

Measure of damages for prevention 
of performance of contract general¬ 
ly see Damages 9 78. 

98, Conn.—^Edward De V. Tompkins, 
Inc. V. Bridgeport, 110 A. 188, 94 
Conn. 669. 

44 C.J. p 879 note 78. 

96. Conn.—Edward De V. Tompkins, 
Inc. V. Bridgeport, supra, 

44 C.J. p 879 note 79. 
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anticipate d profits are not recoverable where the 
cost is to be paid from a fund raised by assess¬ 
ments and sale of bonds, since the general credit 
of the municipality is not engaged, and where un¬ 
der the terms of the contract the municipality could 
change the plans, thereby changing the contract 
price.S7 Where the contractor completes the struc¬ 
ture contracted for but the municipality refuses to 
accept tender thereof, the contractor may recover 
the difference between the contract price of the 
structure and its reasonable value at the time of 
the breach.®® The municipality is not liable for 
damages not shown to have sufficient causal rela¬ 
tion to the breach of contract.®® 

Generally speaking, where the contractor is guilty 
of a breach of the contract, the municipality is 
entitled to recover such damages as ordinarily and 
naturally flow from the breach but where there 


are express provisions in the contract or specifica¬ 
tions as to the measure of damages such provisions 
will govern.® In an action by a municipality, which 
has fully performed, against a contractor who has 
wholly failed to perform, the municipality’s meas¬ 
ure of damages is the cost of performance.® Where 
the contractor constructed the improvement, but 
not in accordance with the contract, the measure 
of damages is the reasonable cost of the work and 
material necessary to make the improvement con¬ 
form to the contract;^ and where the defects can¬ 
not be readily remedied, but do not render the 
construction altogether valueless, the measure of 
damages is the difference between the value of the 
work done and the value of the work contracted 
for.® 

Interest In a proper case the contractor may 
be entitled to interest on the amount due him,® 


racton affactliiir xlfiflLt 

(1) In contractor’s action affalnat 
city for wrongrful cancellation of con¬ 
struction contract, whether contrac¬ 
tor was free to engage In other enter¬ 
prises and whether his equipment 
was or was not In use on other con¬ 
tracts after cancellation should be 
considered In Axing damages.—^Lou- 
vin Realty Corporation v. City of 
New Tork, 272 N.Y.S. 762, 242 App. 
Dlv. 181. 

(2) In contractor's action against 
city for loss of prospective proAts 
because of city's performance of In¬ 
stallation of extension to waterworks 
system In violation of contract with 
contractor to perform work, city’s 
contention that contract was unen¬ 
forceable because dependent on city’s 
contract with Public Works Adminis¬ 
tration for funds for such work, and 
that contract with Public Works Ad¬ 
ministration was void because loan 
and donation granted by Public 
Works Administration were beyond 
constitutional powers of the United 
States, could not be considered In ab¬ 
sence of showing of Injury to city, 
direct or threatened.—City of Del 
Rio V. Ulen Contracting Corporation, 
C.C.A.Tex.. 94 Fj2d 701. 

AbaaLdonment by contractor 

Plaintiff in an action for breach of 
a paving contract. If advised during 
the progress of the work that the 
city was falling In Its duties, either 
in designating the work, or In keep¬ 
ing the special fund replenished, was 
boimd to resort to mandamus, and 
could not consent to an IndeAnlte 
postponement and. Anally quitting, 
sue for anticipated proAts without 
doing the work contemplated by the 
contract.—City of Orlando v. Murphy, 
CC.A.Fla., 94 F.2d 426. 

Breach of Indcpcndeat agreement 

Fact that the city paved certain 


streets included In plaintiff's paving 
contract and failed to perform Its 
agreement with plaintiff to designate 
other streets would constitute a 
breach, not of the paving contract, 
but of an Independent asrreement, 
with respect to the right to recover 
for loss of anticipated proAts under 
the paving contract.—City of Orlando 
V. Murphy, supra. 

97. U.S.—City of Orlando v. Murphy, 
supra. 

9a Or.—Public Market Co. of Port¬ 
land V. City of Portland, 180 P.2d 
624, 171 Or. 622, opinion ampllAed 
188 P.2d 916, 171 Or. 622. 
Batcnnlnatioa of difference 
Where city was liable for differ^ 
ence between contract price of con¬ 
struction of city market building and 
reasonable market vedue of land, 
building, and equipment at time of 
breach, city was not entitled to ex¬ 
clusion of value of equipment, ma^ 
terlals, and supplies because contrac¬ 
tor had beneAt of use of such proper¬ 
ty from date when market opened to 
date when contract was repudiated. It 
appearing that value of such property 
on date of repudiation was considered 
by circuit court In appraising value 
of entire market property.—^Public 
Market Co. of Portland v. City of 
Portland, 170 P.2d 686. 179 Or. 367, 
certiorari denied, City of Portland v. 
Public Market Co. of Portland, 67 S. 
Ct. 961, 830 U.S. 829, 91 D.Ed. 1278. 
99. N.Y.—^Remo Engineering Corpo¬ 
ration V. City of New York, 28 N. 
Y.S.2d 314, 260 App.Dlv. 687, af- 
Armed 86 N.E,2d 696, 286 N.Y. 657. 
1. N.Y.—Town of Tonawanda v. 
Stapell, Mumm ft Beals Corpora¬ 
tion, 270 N.Y.S. 877. 240 App.Div. 
472. affirmed 198 N.E 419, 265 N.Y. 
630. 

BaooupmeiLt on subsequont oontraot 
City could not Justify its exac¬ 
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tion of lease of property Arom con¬ 
tractor at nominal rental as method 
of recoupment of loss for alleged in¬ 
efficient work performed under prior 
contract.—Oswald v. City of El Cen¬ 
tro. 202 P. 1073, 211 Cal. 45, 71 A.L..R. 
899. 

9. Iowa.—Sioux City v. Western As¬ 
phalt Paving Corporation, 27i N. 
W. 624, 223 Iowa 279, 109 A.L.R. 
608. 

Acoeptaace as bazrlng appUoatlon of 
standard 

Fact that pavement had been used 
for a few years before tests were 
made to determine Its thickness did 
not preclude municipality from recov¬ 
ering on basis of damages Axed by 
contract providing that the damages 
would be determined by the deAclen- 
cy from the speclAed standards where 
acceptance of work was brought 
about through fraud.—Sioux City v. 
Western Asphalt Paving Corporation, 
supra. 

3. Minn.—St Paul v. Blelenberg, 204 
N.W. 644, 164 Minn. 72. 

4. La.—State ex rel. Globe Const 
Co. V. Town of Plaquemine, 143 So. 
7, 176 Lcl 69. 

Neb.—^Morearty v. City of McCook, 
219 N.W. 889, 117 Neb. 113. 

Or.—Seaside v. Randles, 180 P. 819, 
92 Or. 650. 

6. ^Lia.—State ex rel. Globe Const 
Co. V. Town of Plaquemine, 143 So. 
7, 175 La. 69. 

ft U.S.—Cranford Co. v. City of 
New York, C.aA.N.Y., 38 F.2d 62, 
certiorari denied City of New York 
V. Cranford Co., 50 S.Ct 411, 281 
U.S. 760, 74 L.Ed. 1169. 

Kan.—^Brown-Crummer Inv. Co. v. 
Arkansas City, 266 P. *60, 126 Kan. 
768. 

Ky.—^Hunt-Forbes Const. Co. v. City 
of Ashland, 96 S.W.2d 864, 266 Ky. 
866 . 
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as where the delay in pa3niient is unreasonable and 
the amount owing is definitely ascertainable^ It 
has been held, however, that where interest is not 
expressly promised in the contract, the municipality 
is not liable for interest,® at least until it has been 
put in default.® 

§ 1187. Strict or Substantial Performance 

Substantial performance of a contract for a munic¬ 
ipal improvement Is necessary and Is generally held suf- 
bclent to entitle the contractor to compensation. 

While it is sometimes stated that there should 
be a strict compliance with a contract for a munici¬ 
pal improvement,!® the generally accepted rule is 
that a substantial compliance in good faith is suf- 
ficient!! to warrant payment of the contract price,!® 


less any expenses and damages that the municipal 
corporation may suffer in completing the work in 
the minor respects in which the contractor has failed 
strictly to perform.!® On the other hand, property 
owners to be assessed are entitled to have the work 
done in substantial compliance with the terms of 
the contract;!^ and a contractor who has failed 
substantially to comply with the contract cannot 
recover, either on the contract!® or on quantum mer¬ 
uit,!® for the work done by him.!^ What consti¬ 
tutes a substantial compliance with a contract for 
a municipal improvement depends on the circum¬ 
stances.!® 

§ 1188. Entire or Partial Performance 

In the absanea of spaclal circumstancas making tha 


N.T.—^Rapid Transit Subway Const. 
Co. V. City of New York, 228 N.T. 
S. 24, 129 Mlsc. 714, modified on oth¬ 
er srrounds 246 N.Y.S. 869, 231 App. 
Div. 721, modified on other grounds 
182 N.E. 146, 269 N.Y. 472. 

Or.—^Public Market Co. of Portland v. 
City of Portland, 138 P.2d 916, 171 
Or. 622. 

Tez.—^Panhandle Const. Co. v. City of 
Spearman. ClvA.pp., 88 S.W.2d 425, 
error dismissed. 

Provisloiii for penalty Intaraafe 

Under a contract provision for pen¬ 
alty Interest for delay in payment of 
vouchers, contractor could not recov¬ 
er penalty Interest from the city for 
delay of city in payment where no 
vouchers had been Issued, and where 
in fact payment was altogether 
largely disputed.—Spencer, White & 
Prentis v. City of New York, 76 N. 
Y.S.2d 629, 189 Mlsc. 616, affirmed 
66 N.Y.S.2d 619, 271 App.Dlv. 824, ap¬ 
peal denied 67 N.Y.S.2d 701, 271 App. 
Div. 926. 

Time Interest begins to mn 

(1) Generally. 

Lia.—^Hardaway Contracting COw ▼. 

City of Gretna, App., 191 So. 823. 
Neb.—^Petersen v. City of Omaha, 281 
N.W. 763, 120 Neb. 219. 

(2) City sewer construction con¬ 
tractors were not entitled to recover 
Interest from city on amounts of ad¬ 
ditional compensation, awarded them 
by Judgment, for excavating rock and 
hard shale, not covered by contract, 
except from date of Judgment sums 
owing therefor being uncertain and 
unascertalnable by computation when 
contractors commenced action 
against city for additional compensa¬ 
tion.—^Davls V. Commissioners of 
Sewerage of City of Louisville, D.C. 
Ey., 18 F.Supp. 672, modified on oth¬ 
er grounds, C.C.A., Commissioners of 
Sewerage of City of Louisville, Ey. 
V. Davis, 88 F.2d 797. 

(8) Interest on sums due subway 
construction contractor firom city 


runs only from time claim was filed 
with, and demand made on, city 
comptroller, not from date of demand 
on engineer for final certificate.— 
Rapid Transit Subway Const. Co. v. 
City of New Yorlt, 182 N.E. 145, 269 
N.T. 472. 

(4) Contractor to whom extra 
cost occasioned by collapse of false 
work on municipal bridge was 
awarded under arbitration clause of 
contract was entitled to Interest 
fxom date when value of work was 
finally determined.—Canuso v. City 
of Philadelphia, 192 A. 138, 82« Pa. 
802. 

7e Neb.—^Petersen v. City of Omaha, 

231 N.W. 763, 120 Neb. 219. 
AsoartalnineiLt of amount 

A public market company is enti¬ 
tled to recover interest on amount 
of damages awarded it for city's 
breach of contract for company’s 
construction of city market building 
as against contention that such dam¬ 
ages would constitute moneys due on 
settlement of matured accounts, in¬ 
terest on which is payable under 
statute only from day on which bal¬ 
ance is ascertained; and the city, 
having passed a resolution denying 
existence of contract, should not be 
heard to complain that it did not 
know how much it should pay as 
difference between value of property 
at time of breach and agreed pur¬ 
chase price.—^Public Market Co. of 
Portland v. City of Portland, 138 P. 
2d 916, 171 Or. 622. 

a. Ill.—Central Lime & Cement Co. 

V. Leyden-Ortseifen Co., 245 Ill. 

App. 48. 

9m U.S.—City of St. Petersburg v. 

Meyers, C.C.A.Fla., 55 F.2d 810. 
Filing of affidavit 

Contractor, under contract for im¬ 
provement of city water front, was 
entitled to Interest on amount due 
only from date of filing of required 
affidavit disclosing payment of all 
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claims for labor and materials.—City 
of St Petersburg v. Meyers, supra. 

10. Iowa.—Sioux City v. Western 
Asphalt Paving Corporation, 271 
N.W. 624, 223 Iowa 279, 109 A.L.R. 
608. 

44 aj. p 381 note 15. 

11. Ky.—City of Elarllngton v. Pow¬ 
ell. 10 S.W.2d 1060, 226 Ey. 853. 

La.—Gtate ex rel. Globe Const. Co. v. 
Town of Plaquemine. 143 So. 7, 175 
La. 69. 

Mo.—^Town of Carrollton, to Use of 
Hanchett Bond Co., v. Tonnar, 
App., 28 S.W.2d 448. 

44 C.J. P 881 note 16. 

12. Mo.—City Trust Co. v. Cunning¬ 
ham, App., 7 S.W.2d 456. 

Neb.—^Morearty v. City of McCook, 
219 N.W. 889, 117 Neb. 113. 

13. Neb.—^Morearty v. City of Mc¬ 
Cook, supra. 

Completion of work on default of 
contractor see infra 9 1201. 

14. Ey.—^Heame v. City of Catletta- 
burg, 40 S.W.2d 293, 289 Ey. 692. 

44 C.J. p 882 note 17. 

IB. Iowa.—Snouffer v. Tipton, 129 
N.W. 345. 160 Iowa 78, Ann.Caa. 
1912D 414. 

44 C.Jr. P 382 note 18. 

16b Iowa—Sioux City v. Western 
Asphalt Paving Corporation. 271 
N.W. 624, 228 Iowa 279, 109 A.L.R. 
608—Snouffer v. Tipton, 129 N.W. 
346, 160 Iowa 78, Ann.Ca3.19l2D 
414. 

17. Iowa—Snouffer v. Tipton, su¬ 
pra 

Pa—Wright V. Barber, 118 A. 200, 
270 Pa 186. 

18. Ind.—^Alsmeler v. Adams, 106 N. 
B. 1038, 109 N.E. 68, 62 Ind.App. 
219. 

44 C.J. P 882 note 2L 
Faots held not to show snhstaiLtial 
oomplianoe 

Tex.—Shambaugh v. Wilson, Civ. 

App., 61 S.W.2d 637. 

44 G.J. p 382 note 21 [b]. 



§ 1188 


MUNICIPAL CORPORATIONS 


63 C.J.S. 


rule Inapplicable, entire performance of a contract for a 
municipal Improvement la a condition precedent to re¬ 
covery thereunder. 

Entire performance of a municipal improvement 
contract is a condition precedent to recovery under 
the contract,unless the contract is divisible,®® 
the municipality accepts and retains the benefit of 
the part performed,or complete performance be¬ 
comes physically impossible®® or is prevented®® 
or excused®^ by the act of the municipality, in which 
cases recovery may be had for the part performed. 

§ 1189. Performance to Satisfaction of Mu¬ 
nicipality or Officer Thereof in 
General 

Compliance with the plans and speciflcations and the 
terms of the contract may be sufhclent to satisfy a con¬ 
tractual requirement that the work be done to the satis¬ 
faction of the municipal corporation or an officer thereof. 

A contract for a municipal improvement which 
requires the work to be done to the satisfaction of 
the municipal authorities, but which also requires 
performance according to the plans and specifica¬ 
tions, belongs to the class of contracts involving 
considerations of operative fitness and mechanical 
utility,'®® rather than the class of contracts involv¬ 
ing the personal sentiment, taste, or sensibility of 
the party to be satisfied,*®® and compliance with the 
requirements of the contract imports satisfaction.®^ 

§ 1190. Control and Inspection of Work 

Whare the contract provides for the doing of the work 
under the supervision of a particular municipal officer, the 


contractor must follow the directions of such officer, pro¬ 
vided the directions are not In conflict with the plans 
and specifications. 

Under some contracts the work is required to 
be done under the supervision of a particular offi¬ 
cer;®® in such case the contractor in the perform¬ 
ance of work is obliged to follow the directions of 
such officer,®® even as to details omitted in the 
contract,®® and the city will also be bound by his 
decision.®^ However, the officer is not authorized 
to permit a departure from the specifications,®® and 
where his directions conflict with the plans and 
specifications according to which the work is being 
done the contractor need not follow them;®® but 
a decision by the inspecting officer that material 
does not conform to specifications, if made in good 
faith, is conclusive against the contractor.®^ Where 
no particular kind of material is specified, it is 
the duty of the officer to point out the kind to use;®® 
but his failure to give specific instructions does not 
impose liability on the municipality for damages 
suffered by the contractor because of such failure®® 
unless specific instructions have been clearly de- 
manded.®7 Where the contract requires the con¬ 
tractor to do certain work if ordered or directed 
to do so by the municipality or a specified officer 
thereof, a failure on his part to do the work con¬ 
stitutes a breach of the contract where he has been 
ordered to do the work;®® but not otherwise.®® A 
reasonable restriction by municipal officials as to 
the hours within which the contractor might per¬ 
form certain work, such restriction being provided 


19. Colo.—Gorpns Jnzls quoted la 
City and County of Denver v. Mid¬ 
west Plumbing- and Heatlnsr Co.. 
125 P.2d 960. 961. 109 Colo. 395. 

Tex.—^McAlister v. City of Mertena. 
Oiv.App.. 43 S.W.2d S51. 

44 C.J. p 882 note 22. 

80. Mo.—Dick V. Riddle. 123 S.W. 
486. 139 Mo.App. 584. 

44 C.J. p 382 note 23. 

81. Tex.—Sherman v. Connor. 29 
W. 1053. 88 Tex. 35. 

44 aj. p 882 note 24. 

88. Colo.—Corpiu Jnrlfl quoted In 
City and County of Denver v. Mid¬ 
west Plumbing: & Heating Co.. 125 
P.2d 960. 961, 109 Colo. 396. 

44 C.J. P 382 note 25. 

83. Colo.—Corpus Juris quoted In 
City and County of Denver v. Mid¬ 
west Plumbmg & Heating Co., 125 
P.2d 960, 961. 109 Colo. 395. 

44 O.J. P 382 note 26. 

84. Colo.—Corpus Juris quoted In 
City end County of Denver v. Mid¬ 
west Plumbing & Heating Co.. 125 
P.2d 860, 961, 109 Colo. 395. 

44 C.J. p 382 note 27. 


Matters not oonstltuting excuse 
Tex.—^Harwell v. Jordan Const. Co., 
Civ.App., 4 S.W.Sd 980. 

44 C.J. p 382 note 27 [a]. 

83. Mich.—Algate v. Lansing. 147 
H.W. 561. 180 Mich. 484—Schliess 

V. Grand Rapids, 90 N.W. 700. 131 
Mich. 62. 

83. Mich.—Algate v. Lansing. 147 N. 

W. 561. 180 Mich. 484. 

87. Mich.—Algate v. Lansing, su¬ 
pra. 

44 C.J. p 383 note 31. 

88L U.S.—^Ironton -v. Harrison 

Constr. Co.. Ohio, 212 F. 353, 129 C. 
C.A. 29. 

44 C.J. p 383 note 32. 

89. Mass.—Chapman v. Lowell, 4 

Cush. 378. 

Mich.—^Kulwlckl V. Munro, 54 N.W. 
703, 96 Mich. 28. 

30. La.—White v. New Orleans. 16 
La.Ann. 667. 

31. Mich.—Porath v. Highland 

Park, 179 N.W. 229, 211 Mich. 475. 
481. 

44 C.J. P 383 note 85. 

38. Ill.—Salflsberg v. St Charles, 

154 IlLApp. 631. 

900 


Order held Improxier 

La.—^Terrill Const. Co. v. Town of 
Plneville, 123 So. 611. 168 La. 894. 

3a N.T.—Rapid Transit Subway 
Const. Co. V. City of New York, 
223 N.T.S. 24, 129 Mlsc. 714, modi¬ 
fied on other grounds 246 N.Y.S. 
869. 231 App.Dlv. 721, modified on 
other grounds 182 N.E. 145, 269 N. 
T. 472. 

44 C.J. p 383 note 87. 

34L N.Y.—^Montgomery v. New York. 
29 NY.S. 687, 9 Misc. 831, affirmed 
45 N.E. 550, 151 N.Y. 249. 

35. Ark.—^Inland Constr. Co. v. Rec¬ 
tor, 202 S.W. 712, 133 Ark. 277. 

sa N.Y.—^Harrison v. New Bright¬ 
on, 97 N.Y.S. 246, 110 App.Div. 267. 

37. Mich.—^Prange v. Flint, 187 N. 
W. 356, 217 Mich. 676. 

3a N.Y.—Reilly v. New York, 166 
N.Y.S. 629. 170 App.Dlv. 754, af¬ 
firmed >121 N.E. 887, 224 N.Y. 683. 

89. N.Y.—Leopold v. New York, 171 
N.Y.S. 624, 18^ APP.D1V. 244, mo¬ 
tion to dismiss appeal denied 122 
N.E. 886. 225 N.Y. 663. 
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for in the contract, does not entitle the contractor 
to recover anything on the ground of being unrea¬ 
sonably hampered.^® A contractor improperly re¬ 
quired by a municipal representative to furnish ma¬ 
terials or do work not called for by the contract 
may furnish the materials or perform the work un¬ 
der protest and recover damages for breach of con¬ 
tract, where the question whether the thing required 
is embraced within the contract is fairly debatable 
and its determination surrounded by doubt,but not 
where the thing required is clearly beyond the lim¬ 
its of the contract.^2 

§ 1191. Acceptance or Rejection of Work 

Although the municipal corporation may and should 
accept work which substantially compiles with the con¬ 
tract, It should reject defective work or materials; ac¬ 
ceptance must be made In the mode prescribed or recog¬ 
nized by law, and mere use of the Improvement does not 
constitute acceptance. In the absence of fraud or collu¬ 
sion, acceptance Is generally held conclusive on the ques¬ 
tion of compliance with the requirements of the contract. 

A municipal corporation may properly reject or 
refuse to accept defective work or materials,^® and 
should do so where the defects are of such a sub¬ 
stantial nature as to render the work absolutely 
worthless and of no benefit to the property affect- 
ed.^^ There is no duty^® or authority^® to accept 
the work unless and until it is completed substan¬ 
tially in accordance with the terms of the contract. 
However, it is the duty of the municipal authority 
vested with authority in the premises to determine 
whether or not the work is in substantial compli¬ 
ance with the contract,^^ and where it does sub¬ 
stantially comply with the contract, it may^® and 

40i Mo.—^United Const Co. v. City 
of St Lk)u 18, 69 S.W.2d 639, 884 Mo. 

1006. 

41. N.Y.—^Borough Constr. Co. v. 

New York, 93 N.B. 480. 200 N.Y. 

149, IBS, 140 Am.S.R. 688. 

44 C.J. p 883 note 44. 

42. N.Y.—^Borough Constr. Co. 

New York, supra. 

44 C.J. p 884 note 46. 

43. Wash.—^Kleburts v. Seattle, 146 
P. 400, 84 Wash. 196. 

44 C.J. p 88f note 46. 

44. Ind.—fitate v. Indianapolis, 128 
N.B. 404, 188 Ind. 685. 

44 aJ. P 884 note 47. 

45. Ind.—State v. Indianapolis, su¬ 
pra. 

46. Ind.—^Foulkes Contracting Cb. v. 

Crowder. 171 N.B. 804. 98 Ind.App. 

100 . 

Ohjaotlon by property owner 

City could not accept paving, 
where contract was uncompleted, 
without giving owner opportunity to 
show lack of benelita.—^Bbxwell v. 


should^® be accepted. Also, a board does not lose 
jurisdiction to accept an improvement because it 
was not completed on the date first appointed in 
the contract.®® The municipality cannot avoid lia¬ 
bility by delaying for an unreasonable time either 
to accept or reject the improvement®^ or by arbi¬ 
trarily refusing formally to accept work which 
should be accepted.®^ 

In order to be valid and effective, the acceptance 
must be made in the mode prescribed by law,®* 
by a body or ofiicial authorized to do so,®^ after 
compliance with such conditions as are made ju¬ 
risdictional prerequisites by statute.®® On the other 
hand, a condition named in the contract is some¬ 
times deemed not to be a* condition precedent to 
acceptance,®® and it has been held that a binding 
acceptance may be made without a particular test 
provided for in the contract ;®'^ but, where the con¬ 
tract provides for a test of material after it has 
been placed in the improvement, the fact that the 
manufacture and test of the material at the factory 
were watched by a representative of the city does 
not amount to an acceptance of the material at 
the factory.®® An acceptance by the proper body 
will be upheld regardless of the action or lack of 
action of a committee®® or another body.®® 

Acceptance of part of the improvement is prop¬ 
er where the contract is divisible,®! but not where 
it is entire.®® Where part of the material furnished 
does not meet the requirement of the specifications, 
but the contractor stands ready to furnish proper 
material in the place of that rejected, the munici¬ 
pality is not justified in rejecting the whole lot.®® 

55. Cal.—Raisch Impr. Co. v. Bons- 
lett, 363 P. 747. 38 Cal.App. 649. 

44 C.J. p 884 note 66. 

5& Mich.—^Adrian Water-Works v. 

Adrian. 81 N.W. 629, 64 Mich. 684. 
44 C.J. p 384 note 57. 

57. N.Y.—^Hart v. New York, 94 
N.B. 219, 201 N.Y. 46. 

Mo.—St. Louis V. Parker-Wash- 
Ington Co., 196 S.W. 767, 271 Mo. 
229, certiorari denied 38 S.Ct. 11, 
245 U.S. 661, 62 L.Bd. 681. 

59. Wash.—^Morehouse v. Edmonds, 
126 P. 419, 70 Wash. 162. 

60. Wis.—^Transfer Really Co. v. 
Superior, 14? N.W. 1061, 167 Wls. 
587. 

61. Ky.—Orr v. Mann. 270 S.W. 491, 
208 Ky. 46. 

La.—^Dreyfus v. New Iberia, 91 So. 
439, 150 La. 1020. 

62. Or.—^Manley v. Marshfleli^ 172 
P. 488, 88 Or. 482. 

44 C.J. p 386 note 63. 

6%i Iowa.—^Loftus V. Riley, 50 N.W. 
17, 88 Iowa 608. 


Jordan Const. Co.. Tez.Civ.App., 4 S. 
W.2d 980. 

47. Ind.—State v. Indianapolis. 123 
N.B. 406. 188 Ind. i686. 

48. Utah.—«tott V. Salt Lake aty, 
151 P. 988, 47 Utah <118. 

44 CJ. p 384 note 50. 

49. Mo.—^Whitworth v. Webb City, 
103 S.W. 86. 204 Mo. 679. 

Or.—^Public Market Co. of Portland 
V. City of Portland, 130 P.2d 624, 
171 Or. 622. opinion amplified 138 
P.2d 916, 171 Or. 622. 

50. Or.—^Irelan v. Portland, 179 P. 
286, 91 Or. 471. 

51. Or.—^Dennis v. Wlllamlna, 167 
P. 799, 80 Or. 486. 

44 C.J. p 384 note 68. 

52. Mo.—^Whitworth v. Webb City, 
103 S.W. 86, 204 Mo. 679. 

63. Iowa—Gllcrest v. Des Moines, 
187 N.W. 1072, 167 Iowa 626. re¬ 
hearing denied 139 N.W. 552. 

44 C.J. p 384 note 55. 

54, IlL—^Blackhawk Const. Co. v. 
Village of Homewood, 176 N.B. 
427. 848 III. 182. 
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Use of improvement It has been held that the 
municipality will be estopped by using an improve¬ 
ment to set up its nonacceptance thereof, and 
that a municipality receiving the benefits of a con¬ 
tract fairly and lawfully made may not escape lia¬ 
bility thereon by technically refusing to accept the 
work done under it;®® but it has also been held 
that no acceptance of work done on an existing 
bridge results from the use of the bridge by the 
public,®® and that the municipality cannot be held 
liable on a quantum meruit because of the use of 
a pavement which does not comply with the con¬ 
tract and has not been accepted by it.®7 

Conclusvi/eness and effect Acceptance of an im¬ 
provement by the proper municipal authorities is 
usually held, in the absence of fraud and collu¬ 
sion, to be conclusive evidence that the work was 
performed in accordance with the requirements of 
the contract®® and to be binding on all persons 
affected thereby;®® but it has also been held that 
such acceptance is merely prima facie evidence of 
proper performance.^® A fraudulent acceptance is 


not conclusive it may be set aside by a court of 
equity^® in a direct proceeding for that purpose,^® 
and the municipal authority which made the ac¬ 
ceptance may repudiate it and refuse to act there¬ 
under until its validity is determined by the court,*^* 
but it has been held that it cannot set it aside and 
nullify it by a mere order to that effect,although 
there is authority for the view that the municipal¬ 
ity may rescind where its approval was based on 
a mistake of fact.^® Where an ordinance accepting 
the improvement is void for noncompliance with 
jurisdictional prerequisites prescribed by statute, 
it is within the power of the council or board of 
trustees to declare it void.^^ Where the munici¬ 
pality has properly rejected or refused to accept 
work defectively done, it is not liable therefor on 
quantum meruit.^® On the other hand, it has been 
held that, where the contract has not been strictly 
complied with but the municipality has accepted 
the work done and materials furnished by the con¬ 
tractor, the contractor is entitled to recover the 
value of such work and materials,79 less any dam- 


e4i U.S.—Inhabitants of City of 
Plainfield v. Palmer, aC.A.N.J., 72 
F.2d 312. 

Mo.—Neosho City Water Co. v. Neo¬ 
sho, 88 S.W. 89, 136 Mo. 498. 

6S. Mo.—Cook V. Cameron. 128 S.W. 

269, 144 Mo.App. 187. 

66L Mass.—^Doufflas v. Lowell, 80 N. 

lEL 610. 194 Mass. 268. 

67. Iowa.—Snoufler v. Tipton. 142 
N.W. 97, 161 Iowa 228. L.R.A.1915B 
178. 

68L Iowa.—City of Osceola y. GJelle- 
faJLd Const. Co., 279 N.W. 590, 225 
Iowa 215—Sioux City v. Western 
Asphalt Pavlnff Corporation, 271 
N.W. 624, 228 Iowa 279, 109 A.L.R. 
608. 

N.J.—^Romano v. Borousrh of Metu- 
chen. 12 A.2d 680. 124 N.J.Law 574. 
Tex.—Clark v. W. L. Pearson & Co., 
Clv.App.. 26 S.W.2d 882. affirmed 
89 S W.2d 27, 121 Tex. 34—Herring 

V. City of Mexla, Civ.App., 290 S. 

W. 792. 

Wls.—City of Wauwatosa v. Jacobus 
& Winding Concrete Const. Co.. 
271 N.W. 21. 228 Wls. 401, HO A. 
L.R. 181. 

44 C.J. p 385 note 70. 

“The decision as to whether the 
work Is in substantial accordance 
with the contract Is quasi-Judicial In 
Its nature and, when made, is conclu¬ 
sive, in the absence of fraud, on all 
persons affected thereby.”—State v. 
Indianapolis. 128 N.E. 405. 408, 188 
Ind. 685—Crawshaw v. Mead-Balch 
Const. Co., 191 N.E]. 91. 93, 100 Ind. 
App. 86. 

Matters held sot to 6how feaud or 
oolluslom I 

(1) Council's acceptance of street I 


Improvement, when only three mem¬ 
bers thereof with mayor were pres¬ 
ent. was not evidence of fraud in 
accepting improvement.—Tuggle v. 
Marsee, 21 S.W.2d 1022. 231 Ky. 650. 

(2) Fact that the street committee 
and council of city did not give no¬ 
tice of decision to compromise claim 
by contractors for the construction 
of sidewalks was not a ground on 
which to set aside determination of 
council in accepting the work on an 
agreed basis.—^E\)rester v. Coombs 
Land Co.. 126 S.W.2d 433. 277 Ky. 
279. 

69. Ind.—Crawshaw v. Mead-Balch 
Const Co., 191 N.E. 91. 100 Ind. 
App. 85. 

La.—City of Shreveport v. Curclo. 
App.. 157 So. 317. 

Or.—Austin v. Tillamook City, 254 P. 
819, 121 Or. 886. 

76. La.—State ex reL Globe Const 
Co. V. Town of Plaquemine, 143 
So. 7. 176 La. 69. 

44 C.J. p 386 note 71. 

71- Tex.—^Head v. Scurr, ClvA.pp., 
8 S.W.2d 819, error dismissed. 

44 C.J. p 886 note 72. 

What constitutes fraud 
Fraud which will overcome es¬ 
toppel of municipality arising out of 
acceptance of paving project may 
consist of fraud Inducing the ac¬ 
ceptance, or It might Inhere in the 
acceptance where officers of munici¬ 
pality colluded with contractor, or it 
may consist of legal fraud due to 
acceptance of work which does not 
comply substantially with specifica¬ 
tions. and which the council could 
not accept.—Sioux City v. Western 
Asphalt Paving Corporation, 271 N. 
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W. 624. 228 Iowa 279, 109 A.L.R. 
608. 

72. Ind.—Woodruff Place v. Gor¬ 
man, 100 N.E. 396. 179 Ind. 1— 
Tucker v. Indiana Asphalt Pav. 
Co.. 151 N.E. 688. 86 Ind.App. 444. 

73. Ind.—Crawshaw v. Mead-Balch 
Const Co., 191 N.E. 91, 100 Ind. 
App. 85. 

OoUateral attack 

Acceptance of Improvement Is not 
subject to collateral attack. 

Ind.—Crawshaw v, Mead-Balch 
Const. Co., supra. 

Tex.—^Herring v. City of Mexla, Civ. 
App., 290 S.W. 792. 

74. Ind.—Blaln v. Delphi, 145 N.E. 
764, 195 Ind. 463. 

75. Ind.—Blaln v. Delphi, 146 N.E. 
764, 195 Ind. 468. disapproving 
Icuiguage to the contrary In State 
V. Indianapolis. 128 N.E. 405. 188 
Ind. 685. 

76. Tex.—^Head v. Scurr, Civ.App., 
8 S.W.2d 819, error dismissed. 

Availability of remedy on bond 
City could rescind its action of 
approval of paving, despite remedy 
available on maintenance bonds filed 
by contractor.—^Head v. Scurr, supra. 

77. Cal.—Raisch Impr. Co. v. Bons- 
lett, 168 P. 747, 28 CaLApp. 649. 

78. Kan.—^Denton v. Atchison, 8 P. 
750, 84 Kan. 488. 

44 C.J. p 886 note 79. 

79. Md.—^Baltimore City v. Kinleln, 
84 A. 483. 118 Md. 886. 

N.Y.—^Rinehart & Dennis Co. v. City 
of New York, 188 N.E. 275, 268 
N.Y. 120. 
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ages the municipality has sustained by reason of the 
failure of the contractor to comply with the terms 
of the contract.80 Where the municipality has re¬ 
fused to accept a pavement and has successfully 
resisted all efforts to collect payment for it, either 
on the contract or on a quantum meruit, the contrac¬ 
tor is entitled to remove the pavement® ^ provided 
he can do so without material injury to the street®- 
and there has been no fraud or willful wrong on his 
part.®® The failure of a local improvement board 
and its agents to object to improper workmanship 
or material during the construction of an improve¬ 
ment is not binding on property owners.®* Arbi¬ 
trary rejection of the improvement is not conclusive 
against the contractor.®® 

§ 1192. — Acceptance, Certification, or De¬ 
cision by Engineer or Other Officer 

Generally, by reason of contractual or statutory provi¬ 
sions, approval or acceptance of the work, or certification 
of Its completion, by a designated officer is made a con¬ 
dition precedent to recovery of payment; and the decision 
or certificate of such officer Is as a rule conclusive on all 
Interested persons. Under some statutory provisions a 
certificate of cost and completion must be submitted to, 
and approved by, the court In which the assessment was 
confirmed. 

Although sometimes a contract for a municipal 
improvement is construed not to make the city en¬ 
gineer or other particular officer an arbitrator®® or 


to invest him with authority to accept the work done 
under the contract,®7 more frequently the contract 
or statute relating thereto provides for approval or 
acceptance of the work®® or certification of its com¬ 
pletion®® by the city engineer or other designated 
officer, and such approval, acceptance, or certificate 
is a condition precedent to recovery by the contrac¬ 
tor of pajTnent for the work®® unless such require¬ 
ment has been waived by the municipality® ^ and 
such waiver is permissible,®® or the contractor shows 
that he is entitled to the certificate or acceptance 
and it has been arbitrarily®® or unreasonably®* re¬ 
fused bj' the engineer, or completion of the work 
by the contractor has been prevented by the ac¬ 
tion of the municipal corporation.®® Also it is some¬ 
times provided in the contract that the engineer or 
other designated officer shall determine all®® or cer¬ 
tain®*? disputes or controversies between the par¬ 
ties as to the fulfillment of the contract; and mat¬ 
ters coming within the scope of such a provision 
must be submitted to him for decision before an ac¬ 
tion on the contract may be brought.®® The con¬ 
tract may provide for arbitration of claims,®® and 
to invoke such a provision there must be a proper 
and timely demand for arbitration.^ In order to 
be effective, the certification, approval, acceptance, 
or decision must be made by the officer designated,® 
although he need not personally inspect the work.® 


so. Md.—Baltimore City v. Klnleln, 
84 A. 483. 118 Md. 336. 

81. Iowa.—Snouffer v. Tipton, 142 
N.W. 97, 161 Iowa 223, L.IIJ^1916B 
173. 

82. Iowa.—Snouffer ▼. Tipton, su¬ 
pra. 

83. Iowa.—Snouffer v. Tipton, su¬ 
pra. 

84. Ill.—^Blackhawk Const. Co. v. 
Villagre of Homewood, 176 N.E. 427, 
843 Ill. 182. 

85. Ky.—City of Covington v. Mc¬ 
Kenna. 46 S.W.2d 760. 242 Ky. 452. 

86. Mich.—Algate v. Lansing. 147 N. 
W. 561. 180 Mich. 484. 

87. N.Y.—Silas Mason Co. v. Berry, 
238 N.Y.S. 637, 227 App.Dlv. 664, 
reversed on other grounds 178 H.E. 
874, 254 N.Y. 678. 

44 C.J. p 386 note 87. 

88. Cal.—City St. Impr. Co. v. 
Marysville. 101 P. 308, 165 Cal. 419, 
23 L.R.A.,N.S., 817. 

44 C.J. p 886 note 88. 

Matters referred to engineer 

Contract providing for approval of 
work by city board did not require 
board to pass on matters committed 
to engineer as referee.—City of Lex¬ 
ington V. Pratt, C.C.A.S.C., 81 F.2d 
820. 

89l K.Yd—Weston v. Syracuse, 53 


N.B. 12, 158 N.Y. 274, 70 Am.S.R. 
472. 43 L.R.A. 678. 

44 C.J. p 886 note 89. 

90. U.S.—J. A. La Porte Corpora¬ 
tion V. Mayor and City Council 
of Baltimore. D.C.Md., 13 F.Supp. 
796. 

44 C.J. P 886 note 90. 

91. U.S.—O’Reilly v. Cambridge, C. 
aA.Ohio, 279 F. 961. 

98. Cal.—O’Dea v. Mitchell, 77 P. 

1020. 144 Cal. 374. 

44 C.J. p 386 note 92. 

93i U.S.—O'Reilly v. Cambridge, C. 
CA.Ohio, 279 F. 961—Walsh 
Constr. Co. v. Cleveland, D.C.Ohlo. 
271 F. 701, affirmed, C.C.A., 279 F. 
67. 

94i U.S.—Walsh Constr. Co. v. 

Cleveland, supra. 

44 aj. p 887 note 94. 

95. U.S.—Jonathan Clark, etc., Co. v. 
Pittsburgh. C.O.Pa.. 146 A. 441, 
affirmed 154 F. 464, 83 C.CAl. 262. 
N.Y.—^Kingsley v. Brooklyn. 78 N.Y. 
200, 7 AbbJ7.Cas. 28. 

9eL U.S.—Corporation of Charles 
Town V. Llgon, C.C.A.W.V6L, 67 P. 
2d 288—City of Lexington v. Pratt. 
aCJLS.a, 31 F.2d 820. 

44 C.J. p 387 note 96. 

97. N.Y.—CcUlaghan v. City of New 

903 


York, 251 N.Y.S. 601, 233 App.Div. 
263. 

44 C.J. p 887 note 97. 

Distinguished fEom arbitration, pro¬ 
ceedings 

Provisions in contracts which give 
engineers or architects or heads of 
municipal or state departments pow¬ 
er to decide questions are not ar¬ 
bitration provisions within the arbi¬ 
tration act.—^Philadelphia Housing 
Authority v. Turner Const. Co., 23 
A.2d 426, 843 Pa. 612. 

98l U.S.—^Pennsylvania Cement Co. 
V. Bradley Contracting Co.. C.C.A. 
N.Y., 7 F.2d 822. 

44 C.J. p 887 note 98. 

99. Mich.—City of Detroit v. A. W. 
Kutsohe & Co.. 16 N.W.2d 128, 309 
Mich. 700. 

Pa—Canuso v. City of Philadelphia, 
192 A. 183. 826 Pa 802. 

L Mich.—City of Detroit v. A. W. 
Kutsche & Co., 16 N.W.2d 128, 309 
Mich. 700. 

& N.Y.—Degnon Contracting Co. v. 
New York, 196 N.Y.S. 63, 203 App. 
Div. 890, modified on other grounds 
189 N.R 680, 236 N.Y. 481. 

44 C.J. p 887 note 99. 

3. Cal.—O’Dea v. Mitchell, 77 P. 

1020, 144 Cal. 874. 

44 C.J. P 387 note 1. 
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Conclusiveness, In some instances a contract 
for a municipal improvement, or a statute relating 
thereto, is construed not to render the report, ac¬ 
ceptance, or certificate of the city engineer or other 
designated ofiicer binding and conclusive on the mu¬ 
nicipality.^ However, as expressly provided in some 
contracts, which provision is valid,® the decision or 
certificate of the city engineer or other designated 
oflScer as to the performance or completion of the 
work is generally conclusive and binding on all in¬ 
terested persons,® including the city,^ the contrac¬ 


tor,® and a subcontractor,® unless a provision in 
the contract for arbitration^® or review^i is invoked, 
or unless the decision was made arbitrarily,fraud¬ 
ulently,^® collusively,^^ or in bad faith,i® in which 
cases evidence may be introduced to determine 
■whether the work has been properly performed in 
accordance with the terms of the contract.^® The 
decision or certificate is, of course, not conclusive 
as to matters beyond the authority of the officer to 
determine.^7 Some authorities mention mistake as 
an exception to the rule that the certificate of the 


4. N-T.—^Eyre v. Wood, 196 N.T.S. 
696, 203 App.Div. 806. 

44 C.J. p 387 note 2. 

XSstliiiato agreed on and accepted 
Final estimate under contract with 
city for Improvement of water front, 
by director of public works, agreed 
to by contractor, and accepted by 
board of commissioners, did not con¬ 
stitute compromise binding on city.— 
City of St. Petersburg v. Meyers, C 
CJL.Fla., 55 F.2d 810. 

5. Mo.—Stiers Bros. Const. Co. v. 
Moore, App., 158 S.W.2d 253. 

Tex.—Stehlick v. Dozier Const. Co., 
Civ.App., 68 S.W.2d 284. 
a U.S.—Corporation of Charles 
Town V. Ligon, C.C-A.W.Va., 67 
F.3d 238—^Kennedy v. City of 
White Bear Lake. C.CA.Mlnzi., 89 
F.2d 608—City of Lexington v. 
Pratt, aC.A,S.C., 81 F.2d 820—J. A. 
La Porte Corporation v. Mayor and 
City Council of Baltimore, D.C.Md., 
IS F.Supp. 795. 

Ark.—American Surety Co. v. Elin- 
near Mfg. Co., 30 S.W.2d 826, 186 
Ark. 968. 

La.—C. G. Kershaw Contracting Co. 
V. City of Crowley, App., 149 So. 
181. 

Mo.—United Const. Co. v. City of St. 
Louis, 69 S.W.2d 639, 384 Mo. 
1006. 

N.Y.—Callaghan v. City of New 
York, 251 N.Y.S. 601, 283 App.Div. 
263—^Hanssel v. P. Tomasetti Con¬ 
tracting Corporation, 8 N.Y.S.2d 
873. affirmed 13 N.Y.S.2d 665, 267 
App.Div. 1031, reargument denied 
14 N.Y.S.2d 1007. 257 App.Dlv. 1099, 
reversed on other grounds 27 N.E. 
2d 977, 283 N.Y. 164, reargument 
denied 28 N.E.2d 415, 283 N.Y. 697. 
44 C.J. p 388 note 4. 

The finality of a oasrUficata Is not 
affected so as to deprive it of its 
conclusiveness by the fact that it 
leaves open question of repair of 
minor defects under the contractor’s 
gnieranty.—City of Lexington v. 
Pratt, C.GJLS.C., 31 F.2d 820. 

7. U.S.—J. A. La Porte Corporation 
V. Mkyor anu City Council of 
Baltimore, D.GMd., 18 F.Supp. 796. 
Pa.—Canuso v. City of Philadelphia, 
192 A. 183, 826 Pa. 802. 

44 C.J. p 388 note 6. 


a U.S.—Highway Const Co. of Ohio 
V. City of Miami, Fla., C.C.A.Fla., 
126 F.2d 777, certiorari denied 63 
S.Ct 35, 317 U.S. 643, 87 L.Ed. 
518—Corporation of Charles Town 
V. Ligon, C.C.A.W.Va.. 67 F.2d 238 
—J. A. La Porte Corporation v. 
Mayor and City Council of Balti¬ 
more, D.C.Md., Id F.Supp. 795. 
La.—C. G. Kershaw Contracting Co. 
V. City of Crowley, App., 149 So. 
181. 

N.Y.—Callaghan v. City of New York, 
251 N.Y.S. 501, 233 App.Div. 263— 
Farub Foundation Corporation v. 
City of New York, 49 N.Y.S.2d 922, 
183 Mlsc. 636—Hanssel v. P. Tomar 
sett! Contracting Corporation, 8 N. 
Y.a2d 873, affirmed 18 N.Y.S.2d 
566, 257 App.Dlv. 1081, reargument 
denied 14 N.Y.S.2d 1007, 267 App. 
Div. 1099, reversed on other 
grounds 27 N.E.3d 977, 283 N.Y. 
164, reargument denied 28 N.E.2d 

415, 283 N.Y. 697. 

44 G.J. p 388 note 6. 

8. Md.—^Hughes v. Model Stoker Co., 
92 A. 845, 124 Md. 283. 

Rights, remedies, and liabilities of 
subcontractors generally see infra 
S 1216. 

10. Ark.—American Surety Co. v. 
IClnnear Mfg. Co., 30 S.W.2d 826, 
186 Ark. 958. 

11. Mo.—Stiers Bros. Const. Co. v. 
Moore, App., 168 S.W.2d 253. 

18. N.Y.—^Hanssel v. P. Tomasetti 
Contracting Corporation, 8 N.Y.S. 
2d 873, affirmed 18 N.Y.S.2d 665, 
257 App.Div. 1031, reargument de¬ 
nied 14 N.Y.S.2d 1007, 257 App. 
Div. 1099, reversed on other 
grounds 27 N.E.2d 977, 288 N.Y. 
164, reargument denied 28 N.E.2d 

416, 288 N.Y. 697. 

44 C.J. p 388 note 8. 

13. U.S.—J, A. La Porte Corporation 
v. Mayor and City Council of 
Baltimore, D.C.Md., 13 F.Supp. 795. 
Iowa.—Sioux City v. Western As¬ 
phalt Paving Corporation, 271 N.W. 
624, 223 Iowa 279, 109 A.L.R. 608. 
Mo.—United Const. Co. v. City of St. 

Louis, 69 S.W.2d 639, 334 Mo. 1006. 
N.Y.—Calaghan v. City of New York, 
251 N.Y.S. 601, 233 App.Dlv. 263— 
Hanssel v. P. Tomasetti Contract¬ 
ing Corporation, 8 N.Y.S.2d 873, 

904 


afflnned IS N.T.S.2a 665, 257 App. 
Div. 1031, reargument denied 14 
N.Y.S.2d 1007, 257 App.Div. 1099, 
reversed on other grounds 27 N.E. 
2d 977, 288 N.Y. 164, reargument 
denied 28 N.E.2d 415, 288 N.Y. 697. 
44 C.J. p 388 note 9. 

14. Iowa.—Sioux City v. Western 
Asphalt Paving Corporation, 271 
N.W. 624, 223 Iowa 279, 109 A.L.R. 
608. 

44 C.J. p 388 note 10. 

16. U.S.—^Highway Const. Co. of 
Ohio V. City of Miami, Fla., C.C.A. 
Fla., 126 F.2d 777, certlora,ri denied 
63 S.Ct. 35, 817 U.S. 643, 87 L.Ed. 
518. 

Ark.—American Surety Co. of New 
York V. Kinnear Mfg. Co., 60 S.W. 
2d 586, 185 Ark. 969. 

N.Y.—Hanssel v. P. Tomasetti Con¬ 
tracting Corporation, 8 N.Y.S.2d 
873, affirmed 18 N.Y.S.2d 565, 257 
App.Div. 1031. reargument denied 
14 N.Y.S.2d 1007, 257 App.Div. 1099, 
reversed on other grounds 27 N.E. 
2d 977, 283 N.Y. 164, reargument 
denied 28 N.E.2d 416, 283 N.Y. 
697. 

44 aj. p 888 note 11. 

16. N.Y.—Brady v. New York. 80 N. 
R 757, 132 N.Y. 416. 

44 C.J. p 888 note 12. 

17. N.Y.—Hart v. New York, 94 
N.E. 219, 201 N.Y. 45. 

44 C.X p 388 note 13. 

Decision not Invoked 
Under arbitration clause, where 
town engineer decided that liquidated 
damages were deductible for con¬ 
tractor’s delay, but parties did not 
invoke his decision as to whether 
such damages were deductible for 
each sewer project separately, court 
was not precluded from considering 
contractor’s claim respecting such 
question.—Corporation of Charles 
Town V. Ligon, C.C.A.W.Ya., 67 F.2d 
288. 

Judicial powan 

A clause of construction contract 
that determination of engineers on 
questions relative to execution of 
contract shall be conclusive does 
not yield to engineers judicial power 
of court to Interpret contract.—Cam- 
misa V. City of New York, 74 N.Y.S. 
2d 288—Hanssel v. P. Tomasetti Con- 
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engineer is binding and conclusive,but other au¬ 
thorities take the position that the certificate or de¬ 
cision of the engineer may be valid and binding 
despite an error or mistake on his part^® unless it 
is so gross as to imply bad faith.20 

Statute requiring judicial approval of certificate. 
Under statute in at least one jurisdiction, in every 
assessment proceeding where the assessment is di¬ 
vided into installments, the board of local improve¬ 
ments is required, within a stated period after com¬ 
pletion, to certify in writing to the court in which 
ihe assessment was confirmed whether the improve¬ 


ment conforms substantially to the requirements 
of the ordinance, and to make application to the 
court to consider and determine whether the facts 
stated in the certificate are true.^l Qn the filing of 
the requisite certificate and application, the court 
acquires complete jurisdiction to determine whether 
the contract has been performed;^* and the court 
must then proceed to fix a time and place for hear¬ 
ing, and give public notice of the time and place by 
posting and publication.^^ At the time and place 
fixed by such notice, or at any time thereafter, the 
court must hear the application and any objections 
which may be filed thereto and a failure to 


tractlnff Corporation, 8 N.T.S.2d 873, 
affirmed 18 N.T.S.2d 665, 267 App. 
Div. 1031, reargument denied 14 N.Y. 
S.2d 1007. 267 App.Dlv. 1099, re¬ 
versed on other grounds 27 N.E.2d 
977, 283 N’.T. 164, reargument denied 
28 N.K2d 416, 288 N.Y. 697. 

18. N.Y.—^Hanssel v. P. Tomasettl 
Contracting Corporation, 8 N.Y.S. 
2d 873, affirmed 13 N.Y.S.2d 666, 
267 App.Dlv. 1031, reargument de¬ 
nied 14 N.Y.S.2d 1007, 267 App. 
Div. 1099, reversed on other 
grounds 27 N.E.2d 977, 283 N.Y. 
164, reargument denied 28 N.E.2d 
416, 288 N.Y. 697. 

44 C.J. p 888 note 14. 

19. U.S.—Trinidad v. Hokasona, 
Colo., 178 F. 488, 102 C-CJL 421. 

44 C.J. p 888 note 16. 

80L X7.S.—Guild V. Andrews, Ark., 
187 F. 869, 70 C.C.A. 49. 

44 C.J. p 388 note 16. 

81. Ill.—^Blackhawk Const. Co. v. 
Village of Homewood, 175 N.E. 427, 
848 Ill. 182—City of Belvidere v. 
lies, 161 N.E. 80, 330 Ill. 31— 
White V. City of Ottawa, 149 N.E. 
621, 818 Ill. 468. 

44 Cjr. p 886 note 70 [a] (2). 

The purpose of invoking the Juris¬ 
diction of the court in local improve¬ 
ment causes is the protection, by 
Judicial investigation and determina¬ 
tion, of the rights of the owners 
whose property is subject to the as¬ 
sessment, the municipality, and the 
holders of the improvement bonds.— 
Woodward v. Ruel, 188 N.E. 911, 865 
Ill. 168—Wilmette State Bank v. City 
of Des Plaines, 181 N.E. 696, 849 Ill. 
106. 

Statute as mandatory 
Under the statute, a board of local 
Improvements has mandatory duty 
to file a certificate of completion or 
noncompletion within the stated peri¬ 
od after the completion and final ac¬ 
ceptance of the improvement. 

U.S.—The Maccabees v. City of 
North Chicago, C.CJLI11., 126 F.2d 
330, certiorari denied 63 S.Ct. 482, 
317 U.a 693, 87 L.Ed. 655. 

HL—^People ex reh Montgomery v. 


Townsend, 185 N.E. 694, 362 Ill. 
254. 

Board’s opinion as to oompletlon 
Local improvement board must file 
certificate of costs and completion of 
sewer In county court within stated 
number of days after completion, 
regardless of its views regarding 
character of work.—Blackhawk 
Const. Co. V. Village of Homewood, 
176 N.E. 427, 343 Ill. 182. 

The certifioate must state at least: 
First, the cost of the Improvement; 
second, an estimated amount re¬ 
quired to pay accruing interest on 
bonds or vouchers; third, that the 
Improvement conforms substantially 
to the ordinance authorizing it.— 
Village of Elmwood Park v. W. A. 
Black Co., 186 N.B. 230, 862 Ill. 150 
—GJellefald Const. Co. v. City of 
South Beloit, 183 N.E. 211, 850 Ill. 
350—^Wilmette State Bank v. City 
of Des Plaines. 181 N.E. 696, 849 Ill. 
106. 

Formezly the board of local im¬ 
provement had the power to deter¬ 
mine whether the improvement was 
constructed in accordance with the 
ordinance.—^People ex rel. Montgom¬ 
ery V. Townsend, 185 N.E. 694. 352 
Ill. 264—White v. City of Ottawa. 149 
N.E. 621, 318 Ill. 463. 

82. Ill.—^People V. Blocklinger, 176 
N.E. 749, 844 IlL 447—Blackhawk 
Const. Co. V. Village of Homewood, 
175 N.E. 427, 843 Ill. 182—Price v. 
Elgin Bd. of Local Impr., 187 Ill. 
App. 629, affirmed 107 N.E. 611, 266 
Ill. 299. 

Jtulsdlotloa of subject matter in 
local Improvement cases is statu¬ 
tory.—^People V. Blocklinger, 176 N.E. 
749, 844 Ill. 447. 

Jnxlsdiotion to pass on validity of 
oeitiflcate 

Filing by city council of certificate 
of completion of Improvement did 
not give county court Jurisdiction to 
decide validity of certificate; the 
validity of the certificate is governed 
strictly by statute.—^People v. 
Brewer, 160 N.E. 76, 828 Ill. 472. 
Jbdgment against munldpalliy 
In a proceeding to approve certlfl- 
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cate of cost and completion, the 
county court has no Jurisdiction to 
enter Judgment against the munici¬ 
pality.—^Monahan v. City of Wil¬ 
mington. 169 N.E. 199, 328 HI. 242. 
S3. Ill.—White V. City of Ottawa, 
149 N.E. 521, 818 Ill. 463. 

84. Ill.—^Village of Elmwood Park v. 
W. A. Black Co., 185 N.E. 230, 852 
Ill. 156—Washington v. City of Des 
Plaines, 176 N.E. 915, 344 Ill. 613— 
People v. Blocklinger, 176 N.E. 749. 
844 Ill. 447—White v. City of Ot- 
tewa, 149 N.E. 621, 318 Ill. 463. 
Postponement or oontlnuance 

Statute contemplating hearing at 
time fixed by notice, or thereafter, 
respecting certificate of completion 
and cost of improvement, authorizes 
court to postpone or continue hear¬ 
ing for good cause.—GJellefald Const. 
Co. V. City of South Beloit, 183 N.E. 
211, 860 Ill. 860. 

Presentation of objections before 
hearing 

Court may permit presentation of 
objections to certificate of comple¬ 
tion and cost of Improvement at any 
reasonable time before hearing, and 
unless discretion is abused its doing 
BO IB not reviewable.—GJellefald 
Const Co. V. City of South Beloit, 

I supra. 

Proper parties 

(1) Bondholders, municipality, and 
property owners have right to appear 
and be heard at hearing on certificate 
of final completion in local improve¬ 
ment case.—Wilmette State Bank v. 
City of Des Plaines, 181 N.E. 696, 
349 Ill. 106. 

(2) A bondholder Is entitled to a 
hearing on the question of cost; and 
refusal to permit him to Intervene 
and be heard was error.—^Wilmette 
State Bank v. City of Des Plaines, 
supra. 

(8) Lien claimants for labor and 
material furnished contractor are 
proper parties to determination of 
facts set forth m certificate of cost 
and completion of local Unprovement. 
—^Material Service Go. v. Village of 
Elmwood Park, 189 N.E. 872, 365 111. 
568. 
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grant a hearing to an objector deprives the court of 
authority to approve the certificate and entitles the 
objector to appeal from the court’s order.^^ No 
pleadings are required on the hearing and no set 
form is prescribed; the proceeding is summary and 
without formality.^® The certificate of the board 
of local improvements is prima facie evidence on 
such hearing of the truth of the matters stated 
therein,27 but, if they are controverted by objections 
filed, the court must determine the matter in a sum¬ 
mary manner and enter an order according to the 
fact.28 If the court finds that the improvement 
has not been substantially completed, its order must 


inform the board in what respects it is defective; 
a mere finding that the improvement is not in sub¬ 
stantial compliance with the ordinance is insuffi- 
cient.29 

The court’s order is conclusive on all parties, and 
no appeal therefrom or writ of error thereto may 
be allowed to review or reverse it neither is the 
order subject to collateral attack.3i However, the 
order is conclusive only as to facts required to be 
found by the court as to other matters dealt with 
in the order, an appeal may be taken®* by the con¬ 
tractor®^ or by objectors.'®'® If the court finds 
against the allegations of the certificate and enters 


SS. Ill.—Washington v. City of Des 
Plaines, 176 N.E. 915, 344 Ul. 613. 
as. Ill.—Wilmette State Bank v. 
City of Des Plaines. 181 N.E. 696, 
349 Ill. 106. 

Befosai to hear addltioaLai testimony 
Denial of motion by property own¬ 
ers after county court bad taken un¬ 
der advisement proceedings for ap¬ 
proval of certificate of completion 
and acceptance of local Improvement, 
and refusal to hear additional tes¬ 
timony thereafter, did not deny prop¬ 
erty owners hearing on their objec¬ 
tions to certificate.—Woodward v. 
Ruel, 188 N.E. 911, 856 Ill. 163. 
snr. IlL—People v. Blocklinger, 176 
N.B. 749. 344 Ill. 447—White v. 
City of Ottawa, 149 N.E. 521. 318 
Ill. 468—^People v. Martm, 90 N.E. 
€99. 248 111. 284. 

58. ni.—GJellefald Const. Co. v. 
City of South Beloit. 188 N.E. 211. 
850 Ill. 350—^People v. Blocklinger, 
176 N.E. 749, 844 UL 447—White 
V. City of Ottawa, 149 N.E. 621. 818 
Ill. 468. 

TUw of premises 
Although It Is within the discre¬ 
tion of the court to view the prem¬ 
ises, where most items objected to 
were hidden in the work, the court 
properly refused to do so.—^Village 
of Elmwood Park v. W. A. Black Co.. 
186 N.E. 280, 852 Ill. 160. 

59. IlL—^Blackhawk Const. Co. v. 
Village of Homewood. 175 N.E. 427. 
843 Ill. 182. 

30. Ill.—City of Chicago v. Wacker- 
Wabash Corporation. 25 N.E.2d 23, 
872 IlL 621, appeal dismissed 
Wacker-Wabash Corporation v. 
City of Chicago, 61 S.Ct. 14. 811 
U.S. 606, 85 L.Ed. 884—Material 
Service Co. v. Village of Elmwood 
Park, 189 N.E. 872, 856 IlL 658— 
Woodward v. Ruel, 188 N.E. 911, 
856 111. 168—^Village of Elmwood 
Park V. W. A. Black Co., 186 N.E. 
280. 352 UL 160—GJellefald Const. 
Co. V. City of South Beloit, 188 
N.E. 211, 860 IlL 850—City of Al¬ 
ton V. Hellrung, 179 N.E. 127, 846 
UL 825—Stelnbarger v. City of 


Monmouth, 173 N.E. 10, 340 Ill. 
462—^White v. City of Ottawa, 149 
N.E. 621. 318 IlL 468. 

44 C.J. p 386 note 70 [al. 
acotion to altar raoord 

Motion of property owners to alter 
record of county court to show entry 
of order finding against allegations 
of certificate of completion and ac¬ 
ceptance of local Improvement, con¬ 
stituting merely motion to amend 
record based on personal recollec¬ 
tion, was properly denied.—^Wood¬ 
ward V. Ruel. 188 N.E. 911, 855 111. 
163. 

31. IlL—^Village of Lansing v. 
Homesteaders Life Ass'n. 11 N.E. 
2d 962, 367 111. 508—Woodward v. 
Ruel, 188 N.E. 911, 866 IlL 163. 
3S. IlL—^Blackhawk Const. Co. v. 
Village of Homewood, 176 N.E. 427. 
843 Ill. 182. 

aBstters as to whioh order oonblii- 
slve 

(1) The court’s order Is conclusive 
and not subject to appeal as to the 
cost of the Improvement, the amount 
required to pay accruing Interest 
on bonds or vouchers Issued to an¬ 
ticipate collection, and whether or 
not the improvement conforms sub¬ 
stantially to the requirements of the 
ordinance.—Village of Elmwood Park 
V. W. A. Black Co.. 186 N.E. 280, 862 
IlL 160—GJellefald Const. Co. v. City 
of South Beloit, 188 N.E. 211. 360 
Ill. 360—City of Alton v. Hellrung, 
179 N.E. 127, 846 IlL 826—Washings 
ton V. City of Des Plaines. 176 N.K 
916, 344 Ill. 613—44 CJ. p 722 note 
14 [a] (10). 

(2) In a proceeding for approval 
of a certificate of completion of 
sewer, the weight of evidence Is not 
before the appellate court for review. 
—^Blackhawk Const. Co. v. Village of 
Homewood. 176 N.E. 427. 848 UL 
182. 

33. UL—Village of Elmwood Park 
V. W. A. Black Co., 186 N.E. 280, 
852 IlL 150—GJellefald Const. Co. 
V. City of South Beloit, 188 N.E. 
211, 360 IlL 860—City of Alton 
V. Hellrung, 179 N.E. 127, 846 IlL 
825. 


Qnestlon of law 

Whether improvement proposed by, 
and provided for In, separate and 
distinct special assessments and con¬ 
demnation proceedings, and subse¬ 
quently abandoned, was an Integral 
part of another Improvement which 
was certified as substantially com¬ 
pleted so as to render certificate 
false, was a question of law and ap¬ 
pealable under local Improvement 
act.—City of Chicago v. Wacker- 
Wabash Corporation. 25 N.E 2d 28, 
872 IlL 621, appeal dismissed Wack¬ 
er-Wabash Corporation v. City of 
Chicago, 61 S.Ct. 14, 811 U.S. 606, 86 
L.Ed. 384. 

Extzaji not within ordinance 
County court’s order as to cost of 
street Improvement made on objec¬ 
tion to assessment was not final as 
to extras not within the original con¬ 
tract or ordinance providing for the 
Improvement, and an appeal there¬ 
from could properly be allowed.— 
City of Belvldere v. lies. 161 N.E. 80, 
880 IlL 81. 

Abatement of turtaaiments 
Construction company objecting to 
certificate of completion and cost of 
sewer was entitled to appeal from 
Judgment proportionately abating In¬ 
stallments of assessment—GJelle¬ 
fald Const Co. V. City of South 
Beloit 183 N.E. 211 , 860 111. 860. 
Proper parfeies 

Lien claimants for labor and ma¬ 
terial furnished the contractor are 
entitled to review In a case In which 
the appellate court has Jurisdiction. 
—^Material Service Co. v. Village of 
Elmwood Park, 189 N.E. 872. 365 
Ill. 668. 

34. lU.—^Blackhawk Const Co. v. 
Village of Homewood, 175 N.E. 427, 
843 UL 182. 

35. Ul.—City of Belvldere v. lies. 
161 N.E. 80, 880 IlL 81. 

Estoppel to object 
Whether property owner was es¬ 
topped to object to certificate of cost 
and completion of improvement is 
revlewable on appeal from county 
court.—Village of Elmwood Park v. 
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an order accordingly, 5t becomes the duty of the 
board to procure the completion of the improvement 
in substantial accordance with the ordinance 
and the board may from time to time file additional 
or supplemental applications or petitibns until the 
court is satisfied that the allegations of such certifi¬ 
cates or petitions are true and that the improve¬ 
ment is constructed in substantial accordance with 
the ordinance.®^ Where the court approves the cer¬ 
tificate, a petition to vacate the judgment may in 
a proper case be entertained;®® but the judgment 
may not be vacated at a subsequent term of the 
court in the absence of a statutory provision con¬ 
ferring such jurisdiction.®® 

§ 1193. — ■ Waiver or Estoppel Generally 

The municipal corporation may waive or estop Itself 
to Insist on strict compliance with the terms of the con¬ 
tract; a nonestoppel clause In a contract cannot be In¬ 
voked unless the circumstances making It applicable are 
shown to exist. 

The municipal corporation has power to waive or 
may estop itself to insist on strict compliance with 


the terms of a contract.^® Waiver^i or estoppel^® 
may arise from acceptance of the work with actual 
or constructive knowledge on the part of the prop¬ 
er officials of the character of the work done and 
materials furnished; but neither waiver^® nor es- 
toppeH^ arises from acceptance and payment with¬ 
out knowledge or notice of defects not discover¬ 
able by ordinary inspection; nor will waiver be im¬ 
plied from usage by the public.^® Waiver may not 
be made by ministerial officers^* without authority 
to accept the work;^"^ and under the terms of some 
contracts neither waiver^® nor estoppel^® can arise 
from inattention or negligence on the part of an in¬ 
spector. Also, under some statutes a board of 
commissioners is without right, after the work has 
been done, to excuse the failure of the contractor 
to perform the work according to the contract.®® 
Where an improvement board lacks authority to 
accept, the conduct of its officers and agents dur¬ 
ing construction cannot estop the board to deny 
substantial compliance with the governing ordi- 
nance.®! 


W. A. Black Co., 186 N.B. 230. 352 
Ill. 150. 

36. III.—^People y. Blockllngrer, 176 
N.K 749, 344 111. 447—White v. 
City of Ottawa, 149 N.B. 621, 818 
Ill. 463. 

87. Ill.—People y. Blocklinger, 176 
KB. 749. 344 Ill. 447—White y. 
City of Ottawa, 149 N.B. 621, 818 
Ill. 463. 

88. Parties 

Owners of special assessment 
bonds Issued before approval of cer¬ 
tificate of final cost and completion 
of local Improvement project were 
proper parties to oppose petition to 
vacate Judgment approving the cer¬ 
tificate.—^Village of lifinslng v. Home¬ 
steaders Life AsB’n, 11 N.E.2d 962, 
367 Ill. >508. 

BevLew 

Where there was no bill of ex¬ 
ceptions, supreme court, reviewing 
denial of petition to vacate Judg¬ 
ment approving certificate, was re¬ 
quired to assume, In the absence of 
a contrary showing, that court's find¬ 
ing, that notice of hearing, at which 
Judgment approving a certificate of 
final cost and completion was en¬ 
tered, was given according to law, 
was based on proper proof regardless 
of alleged defects in certificate of 
notice of hearing.—^Village of Lans¬ 
ing V. Homesteaders Life Ass'n, 
supra. 

89. Ill.—^Village of Lansing v. 
Homesteaders Life Ass'n, supra. 

40L Iowa.—Sioux City v. Western 
Asphalt Paving Corporation, 271 
KW. 624, 228 Iowa 279, 109 A.L.II. 
608. 


Ey.—City of Owensboro v. Nolan, 46 
S.W.2d 490. 242 Ey. 342. 

Or.—Public Market Co. of Portland 
V. City of Portland, 170 P.2d 686, 
179 Or. 367, certiorari denied, City 
of Portland v. Public Market Co. 
of Portland, 67 S.Ct. 861, 330 U.S. 
829, 91 L.Ed. 1278. 

Wis.-^lty of Wauwatosa v. Jacobus 
& Winding Concrete Const. Co., 
271 N.W. 21, 223 Wis. 401, 110 A 
L.R. 131. 

44 C.J. p 389 note 18. 

BsqnlxsBaents or provisloiui 3i41d not 
waived 

Mo.—Stlers Bros. Const. Co. v. 

Moore, App., 168 S.W.dd 253. 

41. N.T.—Town of Tonawanda v. 
Stapell, Mumm & Beals Corporar 
tlon. 270 N.Y.S, 877, 240 App.DIv. 
472, affirmed 198 N.E. 419, 265 N.Y. 
680. 

Pa.—^Housing Authority of City of 
Pittsburgh V. Sanctis Const, 43 A 
2d 681, 158 Pa.Super. 71. 

44 C.J. p 889 note 19. 

49. Cal.—City St Impr. Co. v. 
Marysville, 101 P. 308, 166 Cal. 
419, 28 L.R.A.N.S., 817. 

Iowa.—City of Osceola v. GJellefkld 
Const Co., 279 N.W. 690, 226 Iowa 
216. 

Wls.—City of Wauwatosa v. Jacobus 
& Winding Concrete Const. Co., 271 
N.W. 21, 223 Wis. 401, 110 A.L.R. 
181. 

43m Iowa.—City of Osceola v. GJelle- 
fald Const Co., 279 N.W. 690, 226 
Iowa 215. 

N.Y .—Town of Tonawanda v. Stapell, 
Mumm & Beals Corporation, 270 
N.Y.S. 377, 240 App.Div. 472, af¬ 
firmed 193 N.E. 419, 266 N.Y. 680. 
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Or.—Seaside v. Randles, 180 P. 819, 
92 Or. 650. 

Defeots held latent 
Defects in curbing which was over- 
sanded and overgraveled were latent 
defects, not discoverable on reason¬ 
able inspection, so that town In ac¬ 
cepting and paying for work was not 
precluded from suing for breach of 
contract.—Town of Tonawanda v. 
Stapell, Mumm ft Beals Corporation, 
270 N.Y.S. 877, 240 App.Dlv. 472, af¬ 
firmed 193 N.E. 419, 266 N.Y. 630. 

44. Iowa.—City of Osceola v. GJelle- 
fald Const Co., 279 N.W. 590, 225 
Iowa 215. 

Or.—Seaside v. Randles, 180 P. 819, 
92 Or. 650. 

45. Me.—^Veazle v. Bangor, 63 Me. 
60. 

48. Ma—Allen v. Cooper, 22 Ma 183. 
Mo.—King Hill Brick Mfg. Co. v. 
Hamilton, 61 Mo.App. 120. 

47. Ind.—State v. Indianapolis, 128 
N.E. 405, 188 Ind. 685. 

Or.—Seaside v. Randles, 180 P. 819, 
92 Or. 650. 

48. Or.—Seaside v. Randles, supra. 

49. Wash.—Baumgartner v. Renton. 
165 P. 484, 96 Wash. 588. 

44 C.J. p 889 note 27. 

50. Ark.-U. S. Fidelity, etc., Co. v. 
Blythevllle Sewer Impr. Dlst No. 
1. 209 SW. 88. 137 Ark. 876—Sul¬ 
phur Springs Water, etc., Impr. 
Dlst. V. Galbraith, 185 S.W. 474, 
123 Ark. 619. 

51. Ill.—Blackhawk Const. Co. v. 
Village of Homewood, 176 N.E. 427, 
843 Ill. 182. 
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Nonestoppel clauses in a contract to the effect 
that no acceptance of work or of material should 
relieve the contractor of his obligation to furnish 
sound material and perform sound work cannot be 
invoked without a showing of failure on the part 
of the contractor to furnish sound work or mate¬ 
rial.®^ 

§ 1194. Time for Performance 

The failure of the contractor to complete performance 
within the time fixed by the contract generally constitutes 
a breach of contract for which the municipal corporation 
may In a proper case recover damages or, where the con¬ 
tract so provides, liquidated damages; but the municipal 
corporation may waive Its rights to damages arising from 
the contractor’s delay. 

The failure of the contractor to complete perform¬ 
ance within the time fixed by the contract consti¬ 
tutes a breach of contract,®® and he cannot assert, 
as excuses for delay, matters which would have 
entitled him to an extension of time had he taken 
the steps provided by the contract for obtaining such 
extension;®^ but under some provisions a proper 
and timely notice by the municipal corporation is 
necessary to put the contractor in default.®® Like¬ 
wise, where the time for performance has been ex¬ 
tended, in accordance with the rules discussed in¬ 
fra § 1195, but the contractor fails to complete per¬ 
formance within the extended time, there is a breach 
of contract on his part.®® Where time is made 
the essence of a contract, failure to complete the 

68i N.Y.—Central Park Plaza Cor¬ 
poration V. City of New York, 26 
N.Y.S.2d 241. 

88. Mo.—^Paul V. Conqueror Trust 
Co., 102 S.W. 1070, 126 Mo.App. 

483. 

44 C.J. p 891 note 78. 

64. Mo.—^Paul V. Conqueror Trust 
Co., supra. 

"Passive^’ breacli 

Where contract with city Imposed 
time limit on contractor for installa¬ 
tion of sewer system hut provided 
reasonable extension of time for ex¬ 
tra work, failure of contractor to 
complete installation within allotted 
time was a ''passive'* breach of con¬ 
tract requiring city to put contractor 
In default as prerequisite to assess¬ 
ment of damage and engineering 
costs against him.—City of Baton 
Rouge, Ii8L, V. Robinson, C.CAL.Iia., 

127 F.2d €98, certiorari denied Robin¬ 
son V. City of Baton Rouge, LiS., 63 
S.Ct. 43, 317 US. 649, 87 L.Ed. 522. 

86. NJ*.—Howland v. City of An¬ 
bury Park, 149 A. 115, 106 N.J.ljaw 
269. 

6& Ark.—Burke Constr. Co. v. Tex¬ 
arkana Impr. Pav. Dist. No. 20, 256 
S.W. 860,161 Ark. 483. 


work within the period specified in the contract will 
forfeit compensation®'^ unless the delay is caused by 
the city,®® unusual weather,®® an act of God,®® or 
an injunction.®! The final estimate of an engineer 
may be so worded as not to cover a claim of the 
municipality for damages for delay®® and not to 
preclude the municipality from offsetting such claim 
against the contract price.®® W’’here the contractor 
asks for an extension of time which the municipal¬ 
ity refuses, with the result that completion of the 
improvement is delayed a few days, such delay is 
a mere informality within a curative statute cur¬ 
ing errors, irreg^ilarities, and informalities.®^ 

Availability of contractor's delay to abutting 
owner. Where the municipality has contracted 
to have an improvement made on default of the 
abutting owner to make it, the owner cannot set up 
the contractor’s failure to complete the work within 
the time specified in the contract as against an at¬ 
tempt to collect the cost from him, without show¬ 
ing an injury from the delay.®® 

Liquidated damages, A provision for stipulated 
damages in case of delay in the completion of the 
improvement is enforceable in a proper case;®® 
but the municipality is not entitled to liquidated 
damages for a delay caused by it or for which it is 
responsible,®7 or for delay caused by the suspen¬ 
sion of work during litigation concerning the prop¬ 
er construction of the contract which terminates in 
favor of the contractor,®® or where it has suffered 

82. N.Y.—^People v. Joslln, 177 N.Y. 
S. 42, 188 App.Dlv. 405, afilrmed 126 
N.B. 923, 227 N.Y. 698. 

63ta N.Y.—^People v. Joslln, supra. 
e4w Cal.—Walker v. Van Valken- 
burgh, 296 P. 1068, 111 Cal.App. 
688 . 

85. Wia—^Pass v. Seehawer, 19 N.W. 
638, 60 Wis. 626. 

88. Mich.—Central Bltullthlo Pav. 
Co. V. Mt. Clemens, 106 N.W. 888, 
143 Mich. 259. 

44 C.J. p 392 note 89. 

Several projects 

Under contract embracing two 
sewer projects and providing for 
deduction of 910 per day as liq¬ 
uidated damages for noncompletion 
of work on date stipulated, only 910 
per day was deductible for delay in 
entire work, not 910 for delay as to 
each project.—Corporation of Charles 
Town V. Lilgon, C.CJLW.Va., 67 F.2d 
288. 

87. N.Y.—^Empire Foundation Cor¬ 
poration V. Town of Greece, 81 
N.Y.S.2d 424. 

44 C.J. p 892 note 90. 

88. 111.—Chicago V. Bluffy, 76 N.B. 
812, 218 UL 242. 


Mo.—Gllsonlte Constr. Co. v. Arkan¬ 
sas McAlester Coal Co., 103 S.W. 
93. 206 Mo. 49. 

57. Md—^Baltimore v. Ray mo, 13 A. 
888, 68 Md. 669. 

44 C.J. p 391 note 82. 

58. Mo.—^Halsey v. Richardson, 122 
S.W. 826, 139 MO.APP. 167. 

44 C.J. p 891 note 83. 

59. La.—^Bletry v. New Orleans, 22 
LaAim. 149. 

Bxoesslve zala 

Contractor to improve drainage 
pumping station assumed risk of ex¬ 
cessive rain, not so abnormal as to 
constitute an act of God, delaying 
completion of job^ for which delay 
he was liable under contract.—^Farns¬ 
worth V. Sewerage 6b Water Board 
of New Orleans, 139 So. 638, 178 La. 
1106. 

80. La.—^BUmsworth v. Sewerage & 
Water Board of New Orleans, su¬ 
pra. 

81. Maas.—Webb Granite, etc., Co. 
v. Worcester, 78 N.E. 689, 187 
Mass. 886. 

Mich.—^Mathewson v. Grand Rapids, 
60 N.W. 661, 88 Mich. 668, 26 Am. 
&R. 299. 
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no actual damage,®® or where the performance of 
the contract is not completed by the contractor,^® 
as where he abandons the contract'll or the munici¬ 
pality terminates itJ® Where the contract author¬ 
izes a designated official to pass on any dispute as 
to any matter pertaining to the contract, a decision 
of such official that the contractor is not liable for 
liquidated damages for delay is binding on the mu¬ 
nicipality but in the absence of a provision in 
the contract conferring on him jurisdiction to de¬ 
termine the question, an engineer is without au¬ 
thority to determine that a delay was not caused 
by the municipality so as to deprive it of the right 
to liquidated damages.'^*^ 

Waiver. The municipality may expressly or im¬ 
pliedly waive its rights arising from a failure of the 
contractor to perform within the time stipulated.^® 
Allowing or requiring the contractor to continue 
with the work does not alone necessarily constitute 
a waiver,7® but in connection with other facts, such 
as acceptance of the work when completed"^ and 
payment therefor,^® it may have this effect. Waiver 
may result from the making of payments after the 
expiration of the time for performance without as¬ 
serting any claim for damages for delay,7® but not 
from the making of payment only after the con¬ 
tractor has stipulated that the municipality is not 
responsible for the delay.®® 

§ 1195. -By Contractor 

a. In general 

b. Extension or reduction of time 


a. In General 

Tha time for begFnnfng work under the contract or¬ 
dinarily is not of the essence except with respect to the 
time of completion; where the time for beginning or com¬ 
pleting work Is not fixed, a reasonable time will be pre¬ 
sumed. 

The time of beginning work under a contract for 
a municipal improvement is not alone an essential 
element of the contract;®^ if it is of the essence of 
the contract, it is so only in connection with the 
time of completing the work under the contract.®*® 
Where no time is fixed for the work to begin, the 
law presumes an intention that it should begin with¬ 
in a reasonable time.®® Similarly, where no time 
is fixed for completion of an improvement, it must 
be finished within a reasonable time.®^ Also, where 
a time limit for completion is fixed by the contract, 
but not by ordinance, time is not of the essence of 
the contract,®® and completion within a reasonable 
time is necessary and sufficient.®® Where the time 
for completion of the work on, an improvement 
is fixed by ordinance, a contract which attempts to 
prescribe a longer time than that so fixed is ineffec¬ 
tive for that purpose.®^ On the other hand, it has 
been held that, although the contract requires com¬ 
pletion of the work within less time than prescribed 
by ordinance, the contractor is nevertheless bound 
thereby.®® 

Compulation of period. When the time for com¬ 
mencing work is to be fixed by a municipal officer, 
and the improvement is to be finished within a stat¬ 
ed period thereafter, the time does not beg^n to run 
under the contract until the date of commencement 


69. N.T.—Beider v. New York, 101 
N.Y.S. 861, 51 MIbc. 868. 

70. N.Y.—C. T. Willard Co. v. New 
York, 142 N.Y.S. 11, 81 Mlec. 48. 

71. N.Y.—C. T. WUlard Co. v. New 
York, supra. 

72. La.—Shea v. New Orleans Sew¬ 
erage, etc., Bd., 60 So. 166, 124 La. 
299. 

44 C.J. p 892 note 95. 

73. Pa.—Jonathan Clark, etc., Co. v. 
Pittsburgh, 66 A. 164, 217 Pa. 46. 

74. Pa—^Ruch v. York City, 81 A. 
891, 288 Pa 36. 

75. Or.—^Public Market Co. of Port¬ 
land V. City of Portland, 170 P.2d 
586, 179 Or. 867, certiorari denied. 
City of Portland v. Public Market 
Co. of Portland, 67 S.Ct. 861, 380 
U.S. 829, '91 L.Bd. 1278. 

44 ax p 892 note 99. 

Dlsoretloii 

Whether contractor should pay 
damages provided for in contract for 
late completion of, improvement i 
charged against landowners is wlth-j 


I in councirs discretion.—^Hoerth v. 
City of Sturgis. 299 S.W. 1074, 221 
Ky. 835. 

76i Kan.—^Ritchie v. Topeka, 138 P> 
618, 9il Kan. 616. 

44 C.X p 392 note 1. 

77. Wash.—^Washington Pav. Co. v. 
Tacoma, 138 P. 870, 78 Wash. 282. 

44 CJ. p 892 note 2. 

78. Ohio.—Hubbard v. Norton, 28 
Ohio St. 116. 

79. Wash.—^Wright v. Tacoma, 161 
P. 887, 87 Wash. 384. 

44 C.J. P 892 note 4. 

80. Wash.—^Droppelman v. Seattle. 
166 P. 248, 97 Wash. 177. 

8L Mo.—^Byme Real Bst Co. v. 
Welsh, 268 S.W. 743, 216 MoJLpp. 
662—^Merlne v. Barber Asphalt 
Pav. Co., 103 S.W. 608, 126 Ho. 
App. 623. 

82. Mo.—^Byme Real Est. ' Co. v. 
Welsh, 258 S.W. 743, 216 Mo.App. 
662—^Merine v. Barber Asphalt 
Pav. Co., 108 S.W. 508, 125 Mo. I 
App. 623. I 


83. Tex.—^Fisher v. L. E. Whltham 
& Co., 89 S.W.2d 869, 120 Tex. 616, 
79 A.L.R. 1095. 

84. U.S.—Bay dty v. E^ier, ca 
A.Mloh., 77 F.2d 670. 

IlL—Wall V. Chicago Park Dlst., 37 
N.E.2d 752, 878 Ul. 81. 

N.J.—^Howland v. City of Asbury 
Park, 149 A. 115, 106 N.XLaw 259. 
44 aJ. p 889 note 31. 

85. Mo.—^Brigham v. Hickman, 116 
S.W. 449, 136 Mo.App. 216, 218. 

44 aJ. p 889 note 32. 

86. Mo.—Jones v. Barber Asphalt 
Pav. Co., 160 S.W. 276, 174 MoApp. 
893. 

44 ax p 389 note 83. 

87. Ma—Maplewood v. Martha Inv. 
Co., App., 267 S.W. 63. 

44 ax p 606 note 42. 

Invalidity of, or irre^larity in, con¬ 
tract as alEectlng assessments see 
Inte S 1882. 

88. Mo.—^Maplewood v. Martha Inv. 
Co., supra. 

44 aj. p 606 note 44. 
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has been designated by such officer,®® even though 
the contractor has voluntarily proceeded with the 
work.®® Also the contractor must be given ac¬ 
tual notice of the date selected®^ unless he waives 
notice.®® Where the term of the officer expires 
before the designation of a date, it may be fixed 
by his successor.®® Under a contract invalid at the 
date of execution but subsequently ratified, the time 
for completion of the work should be computed from 
the date of ratification.®^ 

b. Extension or Eeduction of Time 

Apart from the Inherent power to grant an extension 
of time possessed by the officer or body authorized to 
enter Into an improvement contract, such power may be 
conferred by statute, ordinance, or contract; but such 
power may not be arbitrarily exercised, and any legal re¬ 
quirements relating to the method or time of granting an 
extension must be observed. In a proper case, a reduction 
of time for performance may be made. 

The council or other municipal body or officer 
vested with power to enter into a contract for a 
municipal improvement has authority to extend the 
time for the completion of performance thereof,®® 
but its power in this respect cannot be delegated 
to the city engineer.®® Under a provision to such 
effect in a statute,®^ ordinance,®® or contract,®® the 
time of performance may be extended for good! 
or reasonable® cause, or for specified causes, such as 
bad weather,® strikes,^ injunctions,® or suspension 
of the work on the order of municipal authorities.® 
However, under its general power to grant an ex¬ 


tension, the council may grant an extension for 
reasons not stated in an ordinance providing there- 
for.7 Also the council may,® but need not,® grant 
an extension for reasons not stated in the contract. 
On the other hand, where power to extend the time 
for performance is expressly given by statute, the 
terms of such grant must be complied with;^® but 
a resolution of extension is not invalidated by an 
error in the description of the contract,a failure 
to record the resolution as required by law,!® or 
the failure of the city clerk to observe directions 
of the resolution as to certifying to its passage^® 
and giving notice of the extension.!^ Failure to 
comply with the requirements of an ordinance with 
respect to obtaining an extension of time may be 
remedied by a curative statute.!® 

The power to grant an extension of time may 
not be arbitrarily exercised;!® in acting on an ap¬ 
plication for an extension, the officials may not con¬ 
sider matters not germane to the subject matter!^ 
or impose improper conditions as a prerequisite to 
the granting of the extension.!® A constitutional 
provision restricting the right of a municipality 
to extend the time for performance will not apply 
to an extension granted in pursuance of the terms 
of a contract entered into before the effective date 
of such provision.!® 

In the absence of a showing to the contrary it 
will be presumed that an extension of time by the 
council was properly granted®® for good cause®! 


89L N.Y.—New York v. Reilly, IS N. 
Y.S. 521, 69 Hun 501. 

90. N.Y.—^New York v. Reilly, su¬ 
pra. 

91. N.Y.—^New York v. Finn, 11 N. 
Y.S. 580, 68 N.Y.Super. 360—Ran¬ 
dolph V. New York. 53 How.Pr. 68. 

02. Mo.—Brunswick v. Bennedke, 
238 S.W. 169. 289 Mo. 807. 

93. Cal.—^Buckman v. Ferguson, 40 
P. 1057, 108 Cal. S3. 

94. Mo.—^Boulton v. Eolkmeyer, 71 

S.W. 539, 97 Mo.App. 630. 

95. Mo.—City Trust Co. v. Cunning¬ 
ham, 20 aw.2d 980, 223 Mo.App. 
896. 

44 C.J. p 890 note 42. 

96. Mo.—Childers v. Holmes, 68 S. 
W. 1046, 95 MO.APP. 164. 

44 CJ. P 390 note 43. 

97. Cal.—Oswald v. City of El Cen¬ 
tro, 292 P. 1073, 211 CaL 45, 71 A. 
LuR. 899. 

44 C.J. p 390 note 44. 

96, Mo.—^McCoy v. Randall, 121 8. 
W. 31, 222 Mo. 24—^Empire Trust 
Co. V. Stepp, App., 276 S.W. 982. 

99. Mo.—Bridewell v. Cockrell, 99 
S.W. 22, 122 Mo.App. 196. 

44 CJ. p 890 note 46. 


1. Mo.—Bridewell v. Cockrell, su¬ 
pra. 

2. Iowa.—Messer v. Marsh, 188 N. 
W. 602. 191 Iowa 1144. 

3. Mo.—Coatsworth Lumber Co. v. 
Owen, 172 S.W. 486, 186 Mo.App. 
543. 

^ N.Y.—^McGovern v. New York, 
188 N.E. 26, 234 N.Y. 377, 25 A.L.R. 
1442. 

44 C.J. P 390 note 61. 

6. Mo.—^Van HaiCten v. Clayton, 
App., 259 S.W. 630. 

44 C.J. p 390 note 52. 

6. Mo.—Curtice v. Schmidt, 101 S. 
TV. 61, 202 Mo. 703, 10 Ann.Cas. 
702. 

N.Y.—^Mechanics' Bank v. New York. 
149 N.Y.S. 784, 1(64 App.Div. 128. 

7. Mo.—^Empire Trust Co. v. Stepp, 
App., 276 S.W. 983. 

8. Mo.—^Montaaue v. Kolkmeyer, 
120 S.W. 687, 138 Mo.App. 288. 

8. Mo.—^Montague t. Kolkmeyer, su¬ 
pra. 

UK Cal.—^Dougherty ▼. Nevada 

Bank, 22 P. 518, 81 Cal. 162. 

44 CJ. P 390 note 58. i 
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IL Cal.—^Edwards v. Berlin, 66 P. 
432, 123 CaL 544—^Anderson v. De 
Urioste, 31 P. 266, 96 Cal. 404. 

12. Cal.—Ede V. Knlg:ht, 28 P. 860, 
98 Cal. 159—^MeVerry v. Boyd, 26 
P. 885, 89 CaL 304. 

13. Cal.—Stan wood v. Carson, 147 
P. 562, 169 Cal. 640. 

14. Cal.—Stanwood v. Carson, su¬ 
pra. 

16. CaL—Walker v. "Van Valken- 
burgh, 296 P. 1068, 111 CalJKpp. 
638. 

16. Cal.—Oswald v. City of El Cen¬ 
tro, 292 P. 1073, 211 Cal. 46, 71 A. 
L.R. 899. 

17. CaL—Oswald v. City of El Cen¬ 
tro, supra. 

18. Cal.—Oswald v. City of El Cen¬ 
tro, supra. 

19. Cal.—Oakland Pav. Co. v. Bar- 
stow, 21 P. 544, 79 CaL 46. 

44 C.J. p 390 note 63. 

20. Mo.—Montague v. Kolkmeyer, 
120 S.W. 687, 188 Mo.App. 288. 

21. Mo.—Jones v. Barber Asphalt 
Pav. Co., 160 S.W. 276, 174 Mo. 
App. 398. 
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and that the time granted is reasonable.^^ 

Method and time of granting. An extension of 
time may be granted by the passage of a motion or 
resolution's unless the passage of an ordinance 
for this purpose is required by statute,2 4 charter,25 
or contract.26 

It has generally been held that, in order to be 
effective, an extension of time may and must be 
granted before the expiration of the time limited 
for performance,27 but in some instances an ex¬ 
tension granted after the expiration of the time 
fixed has been upheld.2S 

Reduction of time, A provision in the specifica¬ 
tions that any shortening of the railroad to be con¬ 
structed, made necessary by a lack of funds, shall 
decrease the period allowed for construction pro¬ 
portionately as may be determined by a specified 
board, means that, where sufficient funds are not 
available to complete the contemplated work, the 
time allowed the contractor for construction of the 
whole work shall be reduced in the same propor¬ 
tion that the money available bears to the amount 
of the accepted bid;22 The reference in such a pro¬ 


§ 1196 

vision to a specified board means no more than that 
it is the authority which is to act on behalf of the 
municipality in adjusting the reduction of the 
time;50 the board is bound to follow the rule laid 
down in the specifications^^ and is not justified in 
arbitrarily fixing the time to be allowed the con¬ 
tractor.2 2 

§ 1196. -By Municipality 

a. In general 

b. Payment 

a. In General 

The municipal corporation must aet diligently In per¬ 
forming Its obligations under a contract for Improve¬ 
ments, and the contractor may be entitled to damages 
for delay caused by the municipality. 

The municipal corporation is bound to proceed 
with diligence in performing the obligations imposed 
on it by the contract,®® and, unless stipulated other¬ 
wise in the contract,®^ the contractor may recover 
compensation or damages from the municipality for 
delay caused by the municipality,®® provided the 
contractor shows that there was delay,®* that it 
was caused by acts of the municipality,®7 that such 
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82. Mo.—^Brighajn v. Hickman, 116 
S.W. 449, IS-G Mo.App. 216. 

44 0.x p 391 note 72. 

83. U.S.—St. diaries v. Stookey, 
Mo., 164 F. 772, 85 C.CJL 494, cer¬ 
tiorari denied 28 S.Ct. 669, 208 U.S. 
617, 52 L..Ed. 647. 

44 C.X p 390 note 64. 

2A. U.S.—St. Charles v. Stookey, su¬ 
pra. 

86. U.S.—St. Charles v. Stookey, su¬ 
pra. 

86. Mo.—^Brunswldc v. Scott. 276 S. 
W. 994. 219 MO.APP. 45. 

87. Mo.—Casteel v. Dearmont, 299 
S.W. 816, 221 Mo.App. 1217. 

44 C.X P 391 note 68. 

88l Il[y.—^Robertson v. Southern 
Bitullthlc Co., 227 S.W. 468, 190 
Ky. 814. 

89. Hawaii.—^In re Lord, 26 Hawaii 
76. 

30l Hawaii.—^In re Lord, supra. 

31. Hawaii.—^In re Lord, supra. 

38. Hawaii.—^In re Lord, supra. 

33. N.Y.—^Rapld Transit Subway- 
Const. Co. V. City of New Yorl^ 
182 N.E. 145, 259 N.Y. 472. 

44 C.X p 392 note 6. 

34L U.S.—City of Orlando v. 
Murphy, aCAuFla, 84 r.2d 58-1, 
certiorari denied Murphy v. City of 
Orlando, 67 S.Ct. 45. 299 U.S. 580, 
81 L.Ed. 427. 

44 C.X p 898 note 7. 

35. U.S.—Cranford Co. v. City of 
New York, COA^.Y.. 88 F.2d 52. 


certiorari denied City of New York 
V. Cranford Co.. 50 S.Ct 411, 281 
U.S. 760, 74 L.Ed. 1169. 

Cal.—^Milovich V. dty of Los An¬ 
geles, 108 P.2d 960, 42 Cal.App.2d 
864. 

N.Y.—^Rapid Transit Subway Const. 
Co. V. City of New York, 182 N.E. 
145, 269 N.Y. 472—Litchfield Const. 
Co. V. City of New York, 155 N.E. 
116, 244 N.Y. 251, motion denied 
155 N.E. 898, 244 N.Y. 568. 

44 C.X p 393 note 8. 

Delayliig start of work 

Tex.—City of Dallas v. ShortaJl, Civ. 

App., 87 S.W.2d 844, error granted. 
Effect of supplamental oontract 
Supplemental contract providing 
for pasrment of moneys earned in 
street construction and completion 
of work after termination of injunc¬ 
tion proceedings did not waive dam¬ 
ages from delay.^—Rodgers v. City 
of New York, 226 N.Y.S. 486, 222 
App.Dlv. 664. 

36. N.Y.—Ryan v. New York, 1166 N. 
Y.S. 676. 179 APP.DIV. 181. 

37. N.Y.—^Rapld Transit Subway 
Const. Co. V. City of New York, 
223 N.Y.S. 24, 129 Mlsc. 714, modi¬ 
fied on other grounds 246 N.Y.S. 
869, 231 App.Dlv. 721. modified on 
other grounds 182 N.E, 145, 269 N. 
Y. 472. 

44 C.X p 398 note 10. 

Contractor’s duty to act promptly 
Rapid transit company, examining 
track alignment drawings submitted 
to it after returning drawings sub- 
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mltted under oontract for construc¬ 
tion of subway by subsidiary com¬ 
pany, was bound to examine them 
and suggest changes within reason¬ 
able time.—^Rapid Transit Subway 
Const Co. V. City of New York, 182 
N.E. 145, 259 N.Y. 472. 

Time of asserting claim 
Where delays in construction of 
sewer for city were not due to any 
deviation by city from terms of con¬ 
tract, contractor was not entitled to 
compensation for winter work on 
theory that completion of contract 
was delayed by city's requirements, 
in absence of any prior assertion of 
such claims In letters previously 
written claiming extensions of time. 
—^Middle West Const, v. Metropoli¬ 
tan Dlst. of Hartford, Conn., C.C.A. 
Conn., 133 F.2d 468, certiorari denied 
64 S.Ct. 85, 820 U.S. 737, 88 L.Ed. 
436. 

Fxovlslou excusing delay by others 
Provisions in sewer construction 
contracts with city barring claims 
for damages should postponement or 
delay be occasioned by precedence of 
paving or other contract^ will not 
excuse city for delay of Its own 
making, although they are effectual 
when Invoked to cover the very sit¬ 
uation to which they refer.—Remo 
Engineering Corporation v. City of 
New York, 11 N.Y.S.2d 590. modified 
on other grounds 28 N.Y.S.2d 314, 
260 App.Div. 687, affirmed 36 N.E.2d 
695, 286 N.Y. 667. 

Contesting repudiation by dty 
Contractor, defeating city’s at- 
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delay constituted a breach of contract,and that 
damages, directly resulting from such acts,39 have 
been suffered by him.*o Where, in the contract, the 
municipality promises that plans or drawings will 
be furnished promptly by an employee of a commis¬ 
sion, it is liable for damages suffered by the con¬ 
tractor as a result of delay on the part of the em¬ 
ployee in furnishing the plans or drawings,re¬ 
gardless of whether or not the commission and its 
employees are state or municipal agents.^^ How¬ 
ever, a contractor who has fully performed the work 
under the contract and has received the contract 
price cannot recover damages for delay on the part 
of the municipality in taking the steps necessary 
to make the contract binding and operative, such 
as providing the necessary funds^^ and indorsing a 
certificate to that effect on the contract.*^ The 
municipality may pay for hindrance and delay, even 
though it could not legally be compelled to do so.^^ 

b. Payment 

Payment ordinarily becomes due when the work Is 
completed and accepted, but provision Is sometimes made 
for retention by the municipal corporation of eome part of 
the amount due for a specified period or until soma further 
act Is performed. Although general damages are not or¬ 
dinarily recoverable for delay In payment, Interest may 
be recovered In a proper case. 

Where the subject matter of the contract has 
been fully executed by the contractor, nothing re¬ 
mains for the mimicipal corporation to do but to 
pay the balance of the contract price.^® In the 
absence of a contractual provision fixing the time of 
payment, the price is payable when the work is ac¬ 
cepted, and need not be paid before.^^ Some con¬ 


tracts, however, provide for retention by the munici¬ 
pality of part or all of the final payment until the 
expiration of a specified period after the completion 
of the work,^® or until the contractor satisfies the 
municipality that all bills or claims for labor and 
material have been paid,"*® or until all suits for dam¬ 
ages growing out of the performance of the work 
have been settled.®® Also, some contracts provide 
for the retention of a certain percentage of the cost 
of the work for a specified period to secure perform¬ 
ance by the contractor of his promise to remedy all 
defects arising during the period but such a pro¬ 
vision may be waived by the municipality,®^ and a 
retention for this purpose is not permissible where 
the contract does not provide therefor and the prom¬ 
ise of the contractor is secured by a bond,®® The 
city may pay over a retained percentage before it 
could be legally compelled to do so.®^ A monthly es¬ 
timate is payable within a reasonable time after it 
has been made and certified.®® In the absence of 
any provision to such effect, the municipal corpora¬ 
tion is under no obligation to see that labor and 
material claims are paid before it makes payment 
to the contractor.®® In a proper case, the munici¬ 
pality may be granted an extension of time to com¬ 
plete payment.®^ 

The effect of payment to the contractor of all or 
part of the retained fund as respects the liability 
of the municipality to the surety is discussed infra 
§ 1207. 

Interest and damages for delay. As in the case 
of other claims against a municipal corporation, as 
discussed infra § 2184, a municipality is liable to a 
contractor for a municipal improvement for interest 


tempted repudiation of contraot tiy 
injunction, was not entitled to recov¬ 
er for delay incident thereto.—Atlan¬ 
tic Bitulithic Co. V. Town of Edge- 
wood. 187 S.H. 223, 103 W.Va. 137. 

38. Pa.—^Frederick Snare Corpora¬ 
tion V. City of Philadelphia, 190 A. 
889. 336 Pa. 460. 

39. N.T.—^Ryan v. New York. 166 N. 
T.S. 676, 179 App.Div, 181. 

40. N.Y.—^Degnon Contracting Co. v. 
New York. 139 N.E. 680, 235 N.Y. 
481. 

41. N.Y.—^Rapid Transit Subway 
Const. ^ Co. V. City of New York, 
182 N.BL 146. 269 N.Y. 472—Litch¬ 
field Constr. Co. v. New York, 156 
N.E. 116, 244 N.Y. 251. 

' 4dL N.Y.—Litchfield Constr. Co. v. 
New York, supra. 

44 aJ. p 898 note 14. 

43. Mich.—Carpenter Constr. Co. v. 
Detroit, 200 K.W. 956, 229 Mich. 

286 . f , 

44 OJT. p 898 note 18. 


44. N.Y.—New York State Constr. 
Co. V. New York, 148 N.Y.S. 129. 
163 App.Div. 227, appeal dismissed 
108 N.E. 1101, 214 N.Y. 653. 

45, Pa.—Commonwealth v. Walton, 
84 A. 766, 236 Pa. 220. 

48. Minn.—Lowry v. Duluth, 101 N. 
W. 1059, 94 Minn. 95. 

47. Tenn.—Holston Union Nat. 
Bank, for Use of Allen v. Knox 
County, 165 S.W.2d 382, 179 Tenn. 
269. 

48. U.S.—New Amsterdam Casualty 
Co, V. Astoria, D.C.Or., 256 F. 560. 

49. Colo.—Denver v. Hindry, 90 P. 
1028. 40 Colo. 42, 11 L.R.A..N.S.. 
1028. 

Mont—State v. Webster, 50 P. 568, 
20 Mont 219. 

sa N.Y.—^New York v. Baird, 68 N. 

B. 864, 176 N.Y. 269. 

44 C.J. p 393 note 23. 

51. N.Y.—Hennessy v. Pleasantvllle, 
216 N.Y.S. 473, 127 Mlsc. 864. 
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68. N.Yw—^BCennessy ▼. Pleasant- 
ville, supra. 

53. S.C.—Carolina Nat. Bank v. 

Greenville, 8l S.E. 684. 97 S.C. 291. 
Tex.—San Antonio v. Stevens, Civ. 
App., 126 S.W. 666. 

6^ Pa.—Commonwealth Walton, 
84 A. 76>6, 286 Pa. 220. 

65, N.Yw—Cranford Co. ▼. New 
York, 134 N.Y.S. 839, 150 App.Div. 
196, affirmed 106 N.E. 1082, 211 N. 
Y. 634—^Hennessy v. Pleasantvllle, 
216 N.Y.S. 473, 127 Mlsc. 364. 

58. Pa.—^Maryland Casualty Co. v. 
National Bank of Germantown ft 
Trust Go., 182 A. 862, 820 Pa. 128. 
57. Ooneotloa of deUngneiit claims 
Where city was unable to pay con¬ 
tractor in cash because of delin- 
auency of property owners in pay¬ 
ment of asBessment, the city would 
be given an extension of time to 
collect the delinquent claims.—City 
of Paducah v. Koller Plumbing Go, 
294 S.W. 477. 219 :B:y. 779. 
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on his claim under the contract®^ when and only 
when the municipality has expressly agreed to pay 
interest,59 or has wrongfully obtained,®® or lawfully 
obtained and wrongfully withheld®^ or diverted,®^ 
money belonging to the contractor; and it is liable 
for interest from, and only from, the time when the 
contractor was entitled to demand and receive pay¬ 
ment.®® In the absence of an express provision to 
the contrary the municipality becomes liable for 
an improvement on its acceptance of the work, as 
discussed supra subdivision a of this section, and 
the debt will bear interest from the date thereof,®* 
or, where it fails to perform its duty of either ac¬ 
cepting or rejecting the work within a reasonable 
time after the work has been turned over as com¬ 
pleted, from the expiration of such reasonable 
time;<^ but if, in accordance with the terms of the 
contract, the municipality retains funds due the con¬ 
tractor until claims for material are paid, and they 
become the subject of litigation, interest will be 
chargeable merely from the date of the judgment 
determining to whom the money should be paid.®® 
Interest is not part of the compensation for the 
work,®^ but is rather compensation for the use of 
money after it has become due and should have 
been paid;®® it is presumptively sufficient compen¬ 
sation for delay in payment,®® and general damages 
for such delay are not recoverable.^® 

A waiver of the right to interest for delay in pay¬ 
ment of an installment may result from acceptance 
of payment of the principal of the installment with¬ 
out reservation of any right to recover interest.^^ 

Interest on money derived or to be derived pom 
special assessments. Where the contractor is to be 

58. U.S.—city of Baton Rouffe, Lia.. 

V. Robinson, C.C.A.La., 127 F.2d 
693, certiorari denied Robinson v. 

City of Baton Rouge, La. 63 S.Ct. 

48. 317 U.S. 649, 87 L.13d. 6i22. 

N.V.—R. G. Packard Co. v. New 
Tork, 187 N.T.S. 9. IBl App.Div. 

941, affirmed 104 N.E. 1189. 210 N.Y. 

590. 

59. Ill.—Conway v. Chicago. 86 N.E. 

619, 287 Ill. 128. 

Mass.—Gtoldman v. Worcester, 128 N. 

E. 410. 236 Maas. 319. 

6a HI.—Conway v. Chicago, 86 N*. 

K 619, 237 lU. 128. 

61- Mass.—Goldman v. Worcester, 

128 N.E. 410, 236 Maas. 319. 

44 C.J. p 894 note 88. 

68. Tex.—^Beaumont v. 

Glv.App., 142 S.W. 984. 

44 C.J. p 894 note 84. 

68. Mass.—Goldman v. 

328 N.EL 410i 286 Maas. 819. 

44 C.J. p 894 note 85. 

6^ Minn.—J, U. Moran Mfg. 

68 C.J.S.—58 


paid from funds derived from the collection of spe¬ 
cial assessments, and the municipality has actually 
collected the assessments but has not paid them over 
to the contractor, it is liable to the contractor for 
interest^® from the time he was entitled to demand 
and receive payment;^® but it is not liable for inter¬ 
est as such on the contract price because of its de¬ 
lay in collecting the assessment,^* unless the assess¬ 
ment is against the municipality itself for special 
benefits to its property,^® or, at any rate, interest 
will not accrue until after the expiration of the time 
allowed by the contract for the collection of the 
assessment.^® If the municipality becomes liable to 
the contractor by reason of invalidity of the assess¬ 
ment, interest on the obligation accrues only from 
the date of the adjudication of invalidity.*^^ Also, 
the municipal corporation is not liable for interest 
for the time elapsing between the date of an illegal 
assessment and the date of a valid reassessment,^® 
unless there is negligent delay on its part in mak¬ 
ing a valid assessment.^® 

§ 1197. Departure from Contract or Specifica¬ 
tions 

A substantial departure from the specifications of the 
contract constitutes a breach of contract, but a slight 
variance therefrom not affecting the character of the 
work does not constitute a breach of contract or defeat 
recovery thereon. 

A substantial departure from the specifications of 
the contract constitutes a breach of contract;®® 
and such a departure is not justified by the fact 
that substituted work or material is equally as good 
as that called for by the contract or specifications.®* 
However, a slight variance from specifications 

73. Ill.—Conway v. Chicago, supra. 

74. Ill.—^Vider v. Chicago, 45 N.B. 
720. 164 Ill. 354. 

75. Ill.—Shade v. Taylorvllle, 212 
Ill.App. 512—Chicago v. Union 
Trust Co.. 138 Ill.App. 645. 

7a Pa.—Booth V. Pltteburgh, 26 A. 
808. 164 Fa. 482. 

77. Cal.—Gafney v. San Francisco, 
13 P. 467, 72 Cal. 146. 

7a Ky.—Gosnell v. Louisville, 46 
S.W. 722, 104 Ky. 201, 20 Ky.L. 
619. 

44 G.J. p 894 note 52. 

79. Iowa.—J. w. Turner Impr. Co. 

V. Des Moines, 136 N.W. 656, 165 
Iowa 592. 

sa Iowa.—Sioux City v. Western 
Asphalt Paving Corporation, 271 N*. 

W. 624, 223 Iowa 279, 109 AJ!:j.R. 
608. 

81. Ark.—^Inland Constr. Co. v. Rec¬ 
tor, 202 S.W. 712, 133 Ark. 277, 29L 
44 GLJ. p 394 note 66. 


Masterson, 

Worcester, 

etc.. 


Co. V. St. Paul. 67 NT.W. 1000, 66 
Minn. 800. 

44 C.J. p 894 note 87. 

6a Ohio.—^Warren Bros. Co. v. Cin¬ 
cinnati. 17 Ohio N.P..N.S., 687. 

6a N.Y.—Merchants’, etc., Nat 

Bank v. New York, 97 N.Y. 356. 

44 C.J. p 894 note 39. 

67. Mo.—Boonville v. Stephens, 141 
S.W. 1111, 238 Mo. 339. 

6a Mo.—Boonville v. Stephens, su¬ 
pra- 

69. N.Y.—^Ryan v. New York, 143 N. 
Y.S. 974, 159 App-Div. 105. 

7a N.Y.—O’Rourke Engineering 

Const. Go. V. City of New York, 
241 N.Y.S. 618, 229 AppDiv. 261 
—^Ryan v. New York, 143 N.Y.a 
974, 159 App.Div. 105. 

71. N.Y.—^Mechanics’ Bank v. New 
York, 149 N.Y.S. 784, 164 App.Div. 
128. 

72 . Ill.—Conway v. Chicago, 86 N.E. 
619, 287 Ill. 128. 

44 CJ. p 894 note 46. 
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which does not affect the character of the work will 
not constitute a breach of the contract^^ or defeat 
recovery on the contract ;83 and the municipality 
will be estopped or precluded from setting up a 
variance from the contract where such variance is 
due to the fact that the contractor was furnished 
with wrong plans and tracings,84 or to other munici¬ 
pal acts.85 In determining whether the location of 
the improvement partly on private property is a 
substantial variance from the contract,8® or a sub¬ 
stantial invasion of private property rights,87 each 
case must depend on its own facts. 

§ 1198. Defective Work 

The contractor Is ordinarily responsible for defective 
materials or faulty workmanship. 

The contractor is responsible for defective mate¬ 
rials or faulty workmanship,88 but not for the fail- 
■ure or insufficiency of the improvement unless it is 
due to his fault®8 or comes within the terms of his 
obligations under the contract.®® Under a statutory 
provision to such effect, the municipal council may 
compel a contractor to correct defects and to modi¬ 
fy his estimate of costs such power, however, 
should not be exercised arbitrarily, but should be 
exercised with discretion and with regard for the 
rights of the contractor and abutting owners.®^ 


§ 1199. - Guaranty of Work and Stipula¬ 

tion for Repairs 

a. In general 

b. Cause of defect or injury 
a. In General 

Under a provision by which the contractor for a mu¬ 
nicipal Improvement guarantees the quality of the ma¬ 
terials and workmanship, the contractor may be bound 
to repair, replace, or remedy defects coming within the 
contempiation of the provision. 

Under a contractual provision whereby the con¬ 
tractor for a municipal improvement guarantees 
the quality of the materials and workmanship for 
a specified period of years and agrees to make, 
on proper notice to him, and at his own expense, 
such repairs or replacements as may be necessary 
to remedy defects arising during the period, the 
contractor is liable when and only when a defect 
arises, during the period covered by the guaranty,®® 
in the improvement or portion thereof covered by 
the guaranty,®* from a cause falling within the 
terms of the guaranty,®® and proper notice thereof 
is given him by the municipality.®® Such a provi¬ 
sion is not a contract to keep the improvement in 
repair generally, but is merely a guaranty of the 
quality of the work.®^ The guaranty does not re¬ 
quire the contractor so to construct the improvement 
that it will endure for the specified period without 
any need of repairs,®® but merely binds him to keep 


02. La.—State ez reL Globe Const. 
Co. V. Town of Plaquemine, 143 So. 
7. 175 La. 69. 

Mo.—Town of Carrollton, to Use of 
Hanchett Bond Co., v. Tonnar, 
App.. 28 S.W.2d 448. 

44 aj. p 896 note 66. 

■63. Iowa.—^Ford v. Manchester, 118 
N.W. 846, 186 Iowa 213. 

^o.—^Meyers v. Wood, 168 S.W. 909, 
173 MoAPP. 664. 

JB4. IlL—Chicago V. Sexton, 2 N.E. 
263, 115 IlL 280. 

65. Ark.—Sulphur Springs Water, 
etc, Impr. List. v. Galbraith. 185 
S.W. 474, 128 Ark. 619. 

44 C.3. p 395 note 69. 

80. Mo.—Springfield v. Baxter, 166 
S.W. 866, 180 MoApp. 40. 

44 C.J. p 396 note 60. 

87. Mo.—Springfield v. Baxter, su¬ 
pra. 

.68. U.S.—Cleveland v. Walsh 

Constr. Co., aC.A.Ohlo, 279 P. 67. 
Tex.—HuntsvUle v. McKay. GlvApp., 
286 S.W. 805. 

-.89. La.—Shea v. New Orleans Sew¬ 
erage. etc., Bd.. 60 So. iSe, 124 La. 
299. 

44 C.J. p 395 note 64. 

:90l N.J.—-Waterworks ZkLUipment 


Co. T. McGovern, 126 A. 411, 96 
N.J.Eq. 620. 

XadeniBlfirlng olty 
Contraxit requiring subway con¬ 
tractor to hold city harmleas against 
all claims for damages and to make 
good any damages done to adjacent 
buildings whether or not contractor 
was negligent established liability of 
contractor, even though its construc¬ 
tion work was free from negligence. 
—Bethlehem Properties v. Patrick 
McGovern, Inc-, 291 N.T.S. 217, 161 
Mlsc. 111. 

Emezgaiioy not witUa oontraot 
Contractor agreeing to be respons¬ 
ible for damage resulting from per¬ 
formance of work was not responsi¬ 
ble for emergency arising from citsr's 
fault In not foreseeing danger to 
health.—^Los Angeles Dredging Co. 
V. City of Long Beach, 291 P. 839, 
210 CaL 848. 71 A.L.R. 16L 

91. Ky.—City of Barlington v. Pow¬ 
ell, 10 S.W.2d 1060, 226 Ky. 863. 

99. Ky.—City of Barlington v. Pow¬ 
ell, supra. 

98. N.T.—^Town of Tonawanda v. 
Stapell, Mumm & Beals Corpora¬ 
tion. 264 N.T.S. 424, 147 Misc. 768, I 
reversed on other grounds 270 N.T. | 
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S. 877, 240 APP.D1V. 472, affirmed 
193 N.B. 419, 266 N.T. 630. 

44 C.J. p 396 note 67. 

Guaranty bond see supra S 1173. 

94. N.T.—^Uvalde Contracting Co. v 
Mathewson, 114 N.E. 388, 219 N.T. 
286. 

44 C.J. p 395 note 68. 

90. Iowa—Central Trust Co. v. City 
of Des Moines, 218 N.W. 680. 205 
Iowa 742. 

96. Fla—^Manley-Steams Constr. 

Co. V. Miami. 75 So. 27, 78 Fla 863. 
44 CJ. p 395 note 70. 

XTotioe to paztBATslilp 
Where partnership performs a pav¬ 
ing contract for a city and agrees 
to make necessary repairs, notice of 
need for repairs, addressed to co¬ 
partnership and served on one of 
them, Is good against the partner¬ 
ship, but notice addressed to one of 
the partners Individually, even If 
served personally. Is not sufficient to 
put the partnership In default.— 
Hagaman v. Bochester, 172 N.T.S. 
734. 185 App.Dlv. 161. 

87. Tex.—Gray v. Ellrk, Civ App., 106 
S.W.2d 889, error refused. 

98L Mo.—Gllsonlte Constr. Co. v. 
Arkansas McAlester Coal Co., 108 
S.W. 98, 205 Mo. 49. 

44 C.J. p 89>6 note 7L 
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the improvement in repair for the specified period 
without further compensation.®® Some contracts ex¬ 
pressly recognize three classes of deficiencies vari¬ 
ously calling for repairs,i total repairs,® and recon¬ 
struction.® While a guaranty in a paving contract 
does not deprive the municipality of its govern¬ 
mental right to change the character of the pave¬ 
ment to meet new conditions,^ it cannot require the 
contractor, under the guaranty, to pay in full for 
a different and more expensive kind of pavement 
than that constructed by him under the contract,® 
although he may be required to pay as much of 
the cost of a different kind of pavement as repair¬ 
ing with the same kind of pavement would cost.® 
Where the municipality has permitted the street to 
fall into an abnormal condition of disorder, it must 
restore it to normal condition before calling on the 
contractor to repair it.^ It has been both affirmed* 
and denied® that a contractor who has complied 
fully with the plans and specifications is responsible 
on his guaranty for a defect caused by the inade¬ 
quacy or insufficiency of the plans and specifica¬ 
tions furnished by the municipality. 

The amount and character of the work necessary 
to remedy a defect depend on the facts of the par¬ 
ticular case.i® 

Guaranty and test of capacity, A municipal con¬ 
tract for the drilling of wells sometimes provides 


for the making of a test,^i and contains a guaranty 
that the combined flow of the wells will amount to 
a specified number of gallons in a stated period.^® 
Also, in some instances a contract for the construc¬ 
tion of a sewage disposal plant provides that the 
plant, or a part thereof, shall, during a certain test¬ 
ing period, be capable of treating a specified number 
of gallons of sewage in twenty-four hours ;i* but 
the test may be waived by the municipality^^ and, as 
discussed supra § 1191, a binding acceptance made 
without it. 

Release from obligation, A paving contractor 
is not released from his obligation to maintain the 
pavement in good condition by the fact that re¬ 
pairs or replacements, not covered by the mainte¬ 
nance clause, are made in the space between street 
railway tracks by another contractor employed by 
the street railway company.^® The fact that the 
municipality accepts a bond guaranteeing the im¬ 
provements for a stated period does not affect the 
liability of the contractor under his original con¬ 
tract guaranteeing maintenance, notwithstanding 
the terms of the bond are less onerous than those of 
the contract.^® Where the contractor agrees to rem¬ 
edy any defect within a specified number of days 
after notice, refusal of the municipality to permit 
him to remedy the defect a considerable time after 
the expiration of such period does not fully dis¬ 
charge the contractor from liability.l^ 


99. Mo.—Gilsonite Constr. Co. v. 
Arkansas McAlester Coal Co., su¬ 
pra. 

44 C.J. P 396 note 72. 

1. Mo.—St. Louis V. Missouri Gran¬ 
ite, etc., Co., 185 S.W. 188, 190. 

44 C.J. p 396 note 74. 

a. Mo.—St. Louis V. Missouri Gran¬ 
ite, etc., Co., supra. 

44 C.J. p 396 note 75. 

Meaning' of term 

** 'Total repairs,’ as used In the 
contract, and as distinguished from 
'reconstruction' and 'repairs,' mean, 
at least for the purposes of this case, 
and as construed by the parties, re¬ 
pairs of such a genera] and exten¬ 
sive character as extend to such 
things as resurfacing the entire 
street or entire parts thereof."—St. 
Louis V. Missouri Granite, etc., Co., 
supra. 

3. Mo.—St. Louis V. Missouri Gran¬ 
ite. etc., Co., supra. 

" ■Beconstmotion” means: To build 
over again what had first been con¬ 
structed."—St. Louis V. Missouri 
Granite, etc., Co., supra. 

4, Fla.—^Manley-Steams Constr. CO. 
▼. Miami, 76 So. 27, 73 Fla. 868. 


6. U.S.—^District of Columbia v. 
Clephane, D.C., 3 S.Ct 568, 110 U.S. 
212, 28 L.Fd. 123. 

0, Md —^Reinhardt Const. Co. v. City 
of Baltimore, 146 A. 577, 157 Md. 
420. 

7. La.—State v. l<7ew Orleans, etc., 
R. Co., 28 So. Ill, 62 La.Ann. 1570. 

a N.T.—Cameron-Hawn Realty Co. 

V. Albany, 101 N.B. 162, 207 N.T. 
877, 49 L.RJL.,N.S., 922. 

9. Ill.— K. P. Conway Co. v. Chica¬ 
go, 118 N.E. 703, 274 Ill. 869. 

10. Mo.—St. Louis V. Missouri 

Granite, etc., Co., 186 S.W. 188. 

Amount of maintenance bond as Unu 
it 

Under construction contract with 
municipality, contractor’s liability on 
five-year guaranty was not limited 
to amount of required maintenance 
bond actually given.—Shallenberger 
V. City of Pawnee, 6 P.2d 829, 154 
OkL 14. 

IL Mich.—^Alma v. Purcell, 182 N. 

W. 681, 214 Mich. 118. 

44 C.J. p 396 note 81. 

13. Mich.—^Alma v. Purcell, supra. 
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W^s saUsfaotory when accepted 

Fact that wells when completed 
and tested yielded more than quan¬ 
tity of water provided in contract 
with city did not preclude liability 
on contractor’s agreement to remedy 
defect within five days after notice if 
wells did not maintain specified sup¬ 
ply of water for year; and this is 
true, even though the wells were per¬ 
fect when accepted by the city, the 
decrease in water supply being caused 
by the shifting of sand strata.—City 
of Cimarron v. Independence Indem¬ 
nity Co., 82 P.2d 940, 140 Kan. 9. 

13. N.T.—Hart v. New York, 94 N. 
B. 219, 201 N.T. 46. 

44 C.J. p 896 note 83. 

14. N.T.—^Hart v. New York, supra. 

15. N.T.—^Mack Pav. Co. v. New 
York, 127 N.T.S. 738, 142 App.Div. 
702, followed in Barber Asphalt 
Pav. Co. V. New York, 1,27 N.T.S. 
746, 142 App.Div. 715. 

44 C.J. p 396 note 86. 

16L Tex.—^McBlwrath v. <Jlty of Mc¬ 
Gregor, Clv.App., €8 S.W.2d 851, er^ 
ror dismissed. 

17. Kan.—City of Cimarron v. In¬ 
dependence Indemnity Co., 81 P.2d 
940, 140 Kan. 9. 
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b. Cause of Defect or Injury 

The causes of the defects for which the contractor la 
liable under his guaranty are determined by the language 
of the agreement, and the guaranty may even Include de¬ 
fects resulting from causes other than faulty materials 
or workmanship.' 

In most cases the defects in a municipal improve¬ 
ment for which the contractor may be held liable 
under his guaranty are confined to those which re¬ 
sult from the use of defective materials or faulty 
workmanship by him in the original construction, 
and do not include defects caused by improper con¬ 
duct on the part of the municipal corporation.^® 
Some provisions, however, require the contractor to 
make repairs whether or not they are necessitated 
by defective workmanship or materiah^o Thus, a 
provision in a paving contract may be so worded 
and construed as to be more than a guaranty of 
good workmanship and materials,'^^ and, in effect, 
to be a guaranty that the materials and workman¬ 
ship which enter into the construction of the pave¬ 
ment are such that they will withstand the usual 
and necessary uses of travel to which the street may 
be subjected during a specified period,*22 and even 
in some cases to be a guaranty against defects re¬ 
sulting from failure of the base^s or from any oth¬ 
er cause.24 Also, a contract for paving a street 
is entered into with respect to the condition and oc¬ 
cupancy of the street at the time;^5 and the con¬ 
tractor may be charged with knowledge of the 
character of the soil,®® as well as the presence of 


gas mains®7 and streetcar tracks.®® Sometimes the 
guaranty is so worded and construed as to render 
the contractor liable for an injury to the pavement 
arising from the seepage of water through the 
base of the pavement,®® the operation of street¬ 
cars,®® or the natural leakage and escape from 
mains but it has also been held that a paving 
contractor who has furnished the kind of work 
and material specified is not liable on the guaranty 
for a defect arising from the insufficient character 
of the base furnished by the city,®® even though the 
character of the base was known to him at the 
time of the making of the contract,®® or from the 
effect of disintegrating liquids flowing into the paved 
area from adjacent houses or yards.®^ 

§ 1200. Excuses for Nonperformance or De¬ 
fects 

Absolute compliance with plans, specifications. In¬ 
structions, and requirements relieves the contractor of 
liability for defects arising from the plans, specifica¬ 
tions, or Instructions, or from other acts of the munic¬ 
ipal corporation; failure of the municipality to pay as 
required Justifies the contractor In refusing to proceed 
with the work. 

Absolute compliance with the plans and specifi¬ 
cations,®® and with the instructions and require¬ 
ments of supervising engineers, in accordance with 
the terms of the contract,®® relieves the contractor 
of liability for any defects attributable to such plans, 
specifications, instructions, and requirements, or 
to other acts of the municipal corporation or its 


18. Ill.—^R. r. Conway Co. v. Chlca^ 
gro, 113 N.E. 703, 274 Ill. 369. 

44 C.J. p 896 note 87. 

19. Pa.—^Mannella v. City of Pitts¬ 
burgh. 6 A.2d 70. 334 Pa. 396. 

30. La.—Fresh & Oliveira v. City of 
New Orleans. 126 So. 214. 169 La. 
852. 

81. Ind.—^Barber Asphalt Pav. Co. v. 
Indianapolis, 101 N.E. 31, 62 Ind. 
App. 587. 

82. Ind.—^Barber Asphalt Pav. Go. v. 
Indianapolis, supra. 

Md.—^Reinhardt Const. Co. v. City of 
Baltimore. 146 A. 577. 157 Md. 420. 
23. Tex.—^McElwrath v. City of Mc¬ 
Gregor. Civ.App., 68 &W.2d 861, er¬ 
ror dismissed. 

84. Tex.—McElwrath v. City of Mc¬ 
Gregor, supra. 

85. U.S.—Alcron v. Barber Asphalt 
Pav. Co., Ohio, 171 P. 29, 96 C.C.A. 
271. 

Ind.—^Barber Asphalt Pav. Co. v. In- 
dlanapol^, 101 N.E. 81, 52 Ind.App. 
687. 

86 . Lay—^Fresh & Oliveira v. City of 
New Orleans, 126 So. 214. 169 La. 
852. 

44 C.J. p 307 note 91. | 


' 87- U.S.—^Barber Asphalt Pav. Co. 
V. St. Paul, Minn., 224 F. 842, 188 
C.C.A. 668, certiorari denied 36 S. 
Ct 166, 239 U.S. 644. 60 L.Ed. 483. 
44 C.J. p 397 note 92. 

28. U.S.—^Barber Asphalt Pav. Co. v. 
St. Paul, supra. 

Ind.—^Barber Asphalt Pav. Co. v. In¬ 
dianapolis, 101 N.E. 31, 62 Ind.App. 
687. 

89. D.C.—^MacFarland v. Barber As¬ 
phalt Pav. Co.. 29 App.D.C. 606. 

44 C.J. p 397 note 94. 

3a U.S.—^Akron v. Barber Asphalt 
Pav. Co.. Ohio, 171 F. 29. 96 C.C.A 
271. 

Va.—^Davls v. Newport News. 91 S.B. 
136, 120 Va. 290. 

31. U.a—^Barber Asphalt Pav. Co. v. 
St. Paul, Minn., 224 F. 842, 138 G. 
C.A S-OS, certiorari denied 86 S. 
Ct. 166. 239 U.S. 644, 60 L.Ed. 483. 
44 C.J. p 397 note 96. 

38. Kan.—^Leavenworth v. Green 
River Asphalt Co., 196 P. 1091. 108 
Kan. 789. 

33. Kan.—^Leavenworth v. Green 
River Asphalt Co., supra. 

34. Md.—^Reinhardt Const. Co. T. 
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City of Baltimore. 146 A 577, 167 
Md. 420. 

36. Mich.—^L. W. Kinnear, Inc. v. 
City of Lincoln Park, 244 N.W. 
463, 360 Mich. 250. 

3a U.S.—^Alonzo B. Hayden, Inc., v. 
Town of Covington, D.C.La., 27 F. 
2d 864, affirmed Town of Covington 
V. Alonzo B. Hayden, Inc., 127 F.2d 
860. 

Mich.— Ij. W. Kinnear, Inc., v. City 
. of Lincoln Park, 244 N.W. 463, 
260 Mich. 260. 

Cost of reooBstnmtloiL 
Town could not recover from con¬ 
tractor cost of reconstructing: parts 
of sewer, constructed according- to 
supervising engineer’s directions.— 
Alonzo B. Hayden. Inc., v. Town of 
Covington. D.aLa., 27 F.2d 864, af¬ 
firmed Town of Covington v. Alonzo 
B. Hayden, Inc., 27 F.2d 360. 
Tniauthorlzed bhaage 
Fact that defects In sewer con¬ 
struction were due to changes In 
specifications by city engineer was no 
defense to city’s claim for offsets In 
bringing work up to contract stand¬ 
ards. where engtneer no author¬ 
ity to make substantial changes.— 
Southern Road Co. v. City of Ray- 
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agents for which the contractor is not responsible.^'^ 
Where the contract contains a condition precedent 
to be performed by one not under the control of ei¬ 
ther party, whose failure to perform the condition 
prevents the completion of the contract, neither 
party can exact of the other the completion of his 
part of the contract or exact a penalty for failure 
to complete.®® However, the contractor’s abandon¬ 
ment of the contract without just cause cannot be 
excused.®® So, abandonment of the contract by 
the contractor on the ground that performance is 
impossible is unjustified where performance of the 
contract is not in fact impossible,^® although tem¬ 
porary impossibility of performance has been held 
a sufficient excuse for nonperformance.^^ If the 
municipality fails to make payment under the con¬ 
tract, the contractor is justified in refusing to pro-' 
ceed with the work;^® but, where the contractor 
demands unauthorized payments as a condition of 
continuing work and ceases actual construction, 
the municipality is justified in refusing to make any 
further payments.^® 


§ 1201. Completion of Work on Default of 
Contractor 

On default of the contractor, the municipal corpora¬ 
tion may take over the work and complete It, or may let 
a contract for Iti completion, and hold the contractor lia¬ 
ble for any resulting excess in cost; In a proper case the 
surety may be permitted to complete the improvement. 

On the default of the contractor, the municipal 
corporation may, on proper notice,^^ take over the 
work"*® and complete it^® at the expense of the 
contractor,^^ it having the right in such case, where 
the cost to do it exceeds the contract price, to hold 
the contractor^® and his surety^® accountable for 
such excess, and the reciprocal obligation, where the 
cost of completion is less than the balance due on 
the contract, to account to the contractor or persons 
standing in his shoes for such difference.®® The 
municipality may itself complete the work®i or it 
may let a contract therefor,®® using as much of the 
fund reserved as security for performance as is 
necessary to complete the improvement before pay¬ 
ing out of such fund the unpaid claims for labor 


mondville, Tex.Clv.App., 24 S.W.2d 
S7. 

37. Pa.—^Houainfir Authority of City 
of Plltaburgh v. Sanctla Const., 43 
A.2d 681, 158 Pa.Super. 71. 

Causlnff collapse of sewer 
Where sewer construction contrac¬ 
tor laid sewer In exact conformity 
with specifications of city housing 
authority as to grade and depth, 
and thereafter the authority directed 
grading contractor to complete grad¬ 
ing and filling, whereupon grading 
contractor moved In with heavy 
equipment and placed a fifteen-foot 
fill on sewer, after which It was dis¬ 
covered that sewer had collapsed, 
suggestions that sewer contractor 
should have placed enough filling 
over his work so that heavy equip¬ 
ment would have been supported and 
that contractor should have built a 
concrete arch over such sewer could 
not be sustained In absence of specifi¬ 
cations therefor.—^Housing Authority 
of City of Pittsburgh v. Sanctis 
Const,, supra. 

38. Pa.—^Unlon Paving Co. ▼. City of 
Philadelphia, 95 Pa.Super. 842. 

39. Ill.—City of East Peoria v. Co- 
llannl & Dire Co., 78 N.E.2d 806, 
834 IlLApp.' 108. 

N.T.—J. Hoffman & Co. v. City of 
New York, 16 N.T.S.2d 97, 258 App. 
Dlv. 890, reargument denied 17 N. 
Y.S.2d 1018, 258 AppJDlv. 976, ap¬ 
peal denied. 

40. N.Y.—S y r a c u s e Intercepting 
Sewer Board v. Fidelity & Deposit 
Co. of Maryland, 174 N.E. 657, 256 
N.Y. 288. 

41. ' Minn.—Village of Mlnneota, >v. 


I Fairbanks, Morse & Co., 81 N.WH2d 
920, 2-26 Minn. 1. 

42. Wash,—City of Seattle v. Spar¬ 
ger, 295 P. 178, 147 Wsah, 126. 

Failure to prodnoe lUiidB 
Where expedients provided for in 
street and sewer contract failed to 
produce funds, contractor was ex¬ 
cused from his obligation until they 
again began producing.—^R. M. Grant 
& Ca V. City of Lake Worth, C.C.A., 
Fla., 40 F.2d 679, certiorari denied 
City of Lake Worth v. R. M. Grant 
& Co., fl S.Ct 82, 282 U.S. 878, 75 
L.Ed. 775. 

43. Ill.—City of Bast Peoria v. Co- 
liannl & Dire Co., 78 N.E.2d 806, 
334 IlLApp. 108. 

Masa—^Dyer v. City of Boston, 172 
N.E. 235. 272 Mass. 265. 

44. N.Y.—^E. F. Keating Co. v. New 
York, 146 N.Y.S. 222, 84 Mlsc. 561. 

44 aj. p 397 note 2. 

45b Ark.—Burke Conatr. Co. v. Tex¬ 
arkana Impr. Pav. Dlst. No. 20, 256 
S.W. 860, 161 Ark. 483. 

Tenn.—^Bristol v. Bostwick, 240 RW. 

774, 146 Tenn. 205. 

Contractor’s bond as affecting xiglLt 
to continue work 

Where contractor's bond stipulates 
against suit after date certain, con¬ 
tractor breaching contract is estop¬ 
ped to claim right to continue work 
after such date.—Layne-Bowler Chi¬ 
cago Co. v. City of Glenwood, Iowa, 
C.aAlowa, 84 F.2d 889. 

The contract Is not terminated by 
the action of the board of commis¬ 
sioners In adopting a resolution term¬ 
inating the employment of the con- 
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I tractor.—Maryland Casualty Co. v. 
Board of Water Com'rs of City of 
Dunkirk, N. Y., D.C.N.Y, 43 F.2d 
418, modified on other grounds, 0.0. 
A.. 66 F.2d 730, certiorari denied 54 
S.Ct 846, 290 U.S. 702. 78 L.Ed. 608. 

46. Ark.—^Burke Constr. Co. v. Tex¬ 
arkana Impr. Pav. Dist. No. 20, 256 
S.W. 850. 161 Ark. 433. 

44 C.J. p 397 note 4. 

47. Ark.—Burke v. Ft. Smith Impr. 
Pav. Dlst. No. 6, 179 S.W. 654, 120 
Ark. 436. 

N.Y.—^Federal Heating Co. v. Buffalo, 
163 N.Y.S. 386. 99 Mlsc. 121, modi¬ 
fied on other grounds 170 N.Y.S. 
615, 182 App.Dlv. 128. 

4R N.Y.—City of New York v. Duffy. 
221 N.Y.S. 247, 129 Mlsc. 251. af¬ 
firmed 232 N.Y.S. 716, 226 App.Div. 
797. 

44 C.J. p 897 note 6. 

49l N.Y.—City of New York v. Duffy, 
supra. 

BCL Ark.—^Burke v. Ft Smith Impr. 
Pav. Dlst No. 5, 179 &W. 664, 120 
Ark. 435. 

44 C.J. p 397 note 7. 

51. Ark.—^Burke Constr. Co. v. Tex¬ 
arkana Impr. Pav. Dist. No. 20, 256 
S.W. 850, 161 Ark. 433. 

58. Ill.—Gunther v. O'Brien Bros. 
Const Co., 16 N.E.2d 890, 869 IlL 
362. 

Mass.—^Dyer v. City of Boston, 172 N. 

E. 236, 272 Mass. 265. 

N.Y.—City of New York v. Duffy, 221 
N.Y.S. 247, 129 Misc. 251, affirmed 
232 N.Y.S. 715, 226 App.Dlv. 797. 
44 C.J. p 897 note 9. 
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and materials furnished the defaulting contractor.^^ 
However, the municipality is under no duty or ob¬ 
ligation to the contractor or his assignee to take 
steps, by contract or otherwise, to complete the 
work,^^ and, instead of exercising its option to do 
so, it may pursue its ordinary common-law remedies 
for breach of contract.®^ 

When a contract is forfeited, the right of the 
municipality to complete the improvement is not 
limited to the ground on which it was declared for¬ 
feited,®® but extends to all matters necessary to 
the performance of the contract according to the 
plans and specifications,®^ including the making per¬ 
fect of an3^hing left imperfect by the contractor.®® 
The contractor, when the cost is to be charged to 
him, may not object to the methods adopted by the 
municipality in carrying on the work,®® or, if such 
right is secured to him by the contract, his failure 
to object to the methods followed, when informed 
of each step taken, will be a waiver of his right.®® 
However, the municipality will not be credited for 
an increase in cost occasioned by using better mate¬ 
rial than that called for by the contract.®^ 

Under the provisions of some contracts or stat¬ 
utes, the municipality, on completing the work, may 
take over and use tools and materials of the contrac¬ 
tor on the ground,®® and, where it does so, it is liable 
to the contractor for the value thereof;®® but, un¬ 


der some circumstances the municipality, by mak¬ 
ing use of its property in the condition in which the 
contractor left it, is deemed not voluntarily to ac¬ 
cept the work done by him so as to become obligated 
to pay therefor.®^ 

A board or commission which, with the approval 
and consent of the legislative body of the municipal¬ 
ity, takes over the work and undertakes to com¬ 
plete it, is not required, under the statute, to obtain 
the further consent of the legislative body of the 
city whenever it finds it necessary to employ some 
person or purchase or hire some tool or machine,®® 
provided the amount involved is less than a pre¬ 
scribed sum.®® 

Completion by surety. The municipality may® 7 
and should®® pay a surety of the contractor for com¬ 
pleting the work at its request on the default of 
the contractor; but it is not bound to allow the sure¬ 
ty to complete the work where, under the contract, 
it has reserved a right to contract for the comple¬ 
tion of the work in the manner prescribed by law.®® 
A surety taking over and completing work is under 
a duty to use reasonable care and good faith to 
do so at minimum cost,^® and to account to the con¬ 
tractor for the difference between the cost and the 
amount received from the municipality it cannot 
escape this duty by letting the contract to a con¬ 
struction company for an arbitrary sum.7® For 


63. Ill.—Gunther v. 0*Brlen Bros. 
Const Co., 16 N.RSd 890, 869 111. 
862. 

64. Iowa.—Charles City v. Rasmus¬ 
sen, 232 N.W. 187, 210 Iowa 841. 
72 A.L.R. 688. 

44 C.J. p 398 note 10. 

65. Ark.—Burke Constr. Co. v. Tex¬ 
arkana Impr. Pav. Dlst No. 20, 256 
S.W. 850. 161 Ark. 483. 

44 C.J. p 898 note 11. 

66. N.T.—^Powers v. Yonkers, 21 N. 
R 132, 114 N.Y. 145. 

67. N.Y.—^Powers v. Yonkers, su¬ 
pra. 

58. N.Y.—^Powers v. Yonkers, supra. 

59. N.J.—Camden v. Ward, 52 A. 892, 
67 N.J.Law 558. 

44 C.J. p 898 note 15. 

ea N.J.—Camden v. Ward, supra. 

61. N.C.—^Poe v. Brevard, 94 S.R 
420, 174 N.C. 710. 

68. Cal.—Quartaroll v. Sonoma, 128 
P. 583, 18 CaLApp. 400. 

63. N.C.—^Poe V. Brevard, 94 S.B. 
420, 174 N.C. 710. 

44 C.J. p 898 noU 19. 

64, Iowa.—^Ketterman v. Ida Grove, 
120 N.W. 641. 

14 aj. p 898 note 20. I 


66. U.S.—New York v. Davis, C.C. 
A-N.Y., 7 P.2d 666. 

66, U.S.—^New York v. Davis, supra. 

67. Mass.—^Powers Regulator Co. v. 
Taylor, 114 N.B. 856, 226 Mass. 
292. 

BepleniBhang’ fond 

(1) Where surety completed con¬ 
tract. fund in hands of city at com¬ 
pletion of contract should be increas¬ 
ed by amount of overpayments made 
to defaulting contractor, since sure¬ 
ty sustained damage in that over^ 
payments reduced retained percent¬ 
ages.—^Maryland Casualty Co. v. 
Board of Water Com'rs of City of 
Dunkirk. C.C.A.N.Y., 66 P.3d 730, cer¬ 
tiorari denied 54 S.Ct. 846, 290 U.R 
702. 78 L.Rd. 603. 

(2) In determining whether pay¬ 
ments city made to defaulting con¬ 
tractor were excessive, contract and 
conditions existing should be given 
reasonable construction.—^Maryland 
Casualty Co. v. Board of Water 
Com'rs of City of Dunkirk, D.C.N.Y., 
48 P.3d 418, modified on other 
grounds, C.C.A., 66 P.2d 780, certio¬ 
rari denied 54 S.Ct. 846, 290 U.S. 702. 
78 L.Bd. 608. 

Dadnotlon of expense Inonxred he- 
oanse of default 

Where contractor for filtration 
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plant abandoned work and surety 
completed contract, city was entitled 
to deduct extra engineering expense 
Incurred because of noncompletion 
within time specified. 

U.S.—^Maryland Casualty Ca v. Board 
of Water Com'rs of City of Dun¬ 
kirk. C.C.A.N.Y., 66 P.2d 730, cer¬ 
tiorari denied 54 S.Ct. 846, 290 U.S. 
702, 78 L.Ed. 603. 

68. N.Y.—O'Rourke Engineering 
Constr. Co. v. New York, 125 N.Y. 
S. 664, 140 App.Dlv. 498. 

44 C.J. p 898 note 24. 
mtarest 

Building contractor’s sureties who 
completed contract for municipal 
housing commission had right to 
Interest on their claims against 
fund withheld from contractor by 
the commission, and claims of Unit¬ 
ed States for contractor's taxes were 
not prior to such claim for Interest.— 
Glenn v. American Sur. Co., C.C.A. 
Ky., 160 P.2d 977. 

69. N.Y.—^New York v. Duffy, 221 N. 
Y.S. 247, 129 Mlsc. 251. 

7C^ Tex.—^Lion Bonding, etc., Co. v. 

O'Kelly, Civ.App., 2f21 S.W. 1115. 
71- Tex.—^Llon Bonding, etc-, Co. v. 
O’Kelly, supra. 

78. Tex.—^Llon Bonding, etc., Co. v. 
O'Kelly, supra. 
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some purposes at least, a surety electing to com¬ 
plete the contract of its principal may be deemed 
to take the place of the contractor.*^® The surety 
has been held to be entitled to the balance earned 
at the time of the contractor’s default as against 
an assignee of the contractor.*^* 

A receiver appointed to complete the work is en¬ 
titled to receive from the municipality the entire 
proceeds of the contract,less the amount previ¬ 
ously paid the contractor*^® and the amount which 
the contract provides shall be retained by the mu¬ 
nicipality for a specified period of years for the 
purpose of keeping the improvement in repair.^7 

§ 1202. Extra Work or Compensation 

a. In general 

b. What constitutes extra work 

c. Amount of compensation 

d. Conditions precedent to payment or re¬ 

covery 


a. In General 

A contractor who, In the course of the work, Is re¬ 
quired to do extra work or use additional materials may 
under certain circumstances be entitled to extra com¬ 
pensation; but, under other circumstances, he may not 
be entitled to extra compensation, and this Is true, even 
though the work turns out to be more difficult or costly 
than anticipated. 

A municipal corporation may, in its discretion, 
pay a claim for additional work or increased cost 
which it is under a moral, although not legal, obliga¬ 
tion to pay,*^® but not one which it is under no le¬ 
gal or moral obligation to pay.*^® 

A municipality is obligated to pay a contractor 
for a municipal improvement for extra or addi¬ 
tional work or materials performed or furnished 
by him under certain circumstances,®® as where such 
additional work or materials come within contract 
provisions relating thereto,®i or extra work is per¬ 
formed at the direction of properly authorized mu¬ 
nicipal officers,®® or is rendered necessary by their 
fault or negligence,®® or by defects®* or authorized 


73. n.S.—-Maryland Casualty Go. v. 

Board of Water Com’rs of City of 
Dunkirk. D.C.N.T.. 43 P.2d 418. 

modified on other grounds. C.C.A., 
■66 F.2d 730, certiorari denied 54 
set. 346. 290 U.S. 702, 78 L.Ed. 
608. 

74. U.S.—^Maryland Casualty Co. v. 
Board of Water Com*ra of City of 
Dunkirk, C.C.A.N.T., 66 P.2d 730, 
certiorari denied 54 S.Ct. 846, 290 

U. S. 702, 78 L..Bd. 603. 

Fla.-—Phifer State Bank v. Detroit 
Fidelity & Surety Co., 1*21 So. 571, 
9*7 Fla. 638. 

75- Ind.—^na Trust, etc., Co. v. 
Nackenhorst, 123 N.E. 421, L28 N.E. 
653, 125 N.E. 213, 188 Ind. 621. 

78. Ind.—^^na Trust, etc., Co. ▼. 
Nackenhorst, supra. 

77. Ind.—^^tna Trust, etc., Co. v. 
Nackenhorst, supra. 

78. N.T.—In re Shaddock, 220 N.T. 
S. 113, 128 Mlsc. 616, reversed on 
other grounds Shaddock v. 
Schwartz, 221 N.T.S. 677, 220 App. 
Dlv. 470, reversed on other grounds 

158 N.E. 872, 646 N.Y. 288. 

44 C.J. p 899 note 33. 

78. Pa.—^Longstreth v. Philadelphia, 
91 A. 667. 646 Pa. 283—Cunningham 

V. Dunlap, 89 A. 129, 242 Pa. 341. 

iBOn U.S.—^Davls v. Commissioners 
of Sewerage of City of Louisville, 
D.C.Ky., 13 F.Supp. 672, modified 
on other grounds, C.C.A., Commis¬ 
sioners of Sewerage of City of 
Louisville, Ky. v. Davis, 88 F.2d 
797. 

Ill.—^Monalian v. City of Wilmington, 

159 N.E.' 199, 828 Ill. 242. 

N.T.—Frank Nordone Contracting Co. 
V. City of New York. 69 N.Y.S.2d 
266, 269 App.Dlv. 1035—Spencer, 


I White & Prentls v. City of New 
I York, 75 N.Y.S 2d 629, 189 Misc. 
616, aOElrmed 66 N.Y.S.6d 619, 271 
App.Dlv. 864. appeal denied 87 N. 
Y.S.2d 701, 271 App.Dlv. 926—Beav¬ 
er Engineering & Contracting Co. 
V. City of New York, 249 N.Y.S. 
198, 139 Misc. 761. 

44 C.J. p 899 note 86. 

81. Ill.—Great Lakes Dredge & Dock 
Co. V. City of Chicago, 188 N.E. 
196, 863 Ill. 614. 

La.—State ex reL Globe Const. Co. 
V. Town of Plaquemlne, 148 So. 7, 
175 La. 69. 

Mo.—Seested v. Dickey, 800 S.W. 
1088, 318 MO. 192. 

Neb.—^Petersen v. City of Omaha, 281 
N.W. 768, 120 Neb. 219. 

N.Y.—^Hanssel v. P. Tomasettl Con¬ 
tracting Corporation, 8 N.Y.S.2d 
873, affirmed 18 N.Y.S.'2d 665, 267 
App.Dlv. 1031, reargument denied 
14 N.Y.S.2d 1007, 257 App.Dlv. 1099, 
reversed on other grounds 27 N. 
E'3d 977, i288 N.Y. 164, reargument 
denied 28 N.E.2d 416, 283 N.Y. 697. 
44 C.J. p 899 note 86. 

OxnlssioB from oontraot by mistake 
Wash.—Nelson v. City of Seattle, 88 
P.2d 1084, 180 Wash. 1. 

BatllLoatioiL 

(1) City, permitting construction 
of cofferdams and flumes by rlver- 
stralghtening contractor to lower wa¬ 
ter level under supplemental verbal 
contract with public works commis¬ 
sioner without objection and accept¬ 
ing benefits thereof, ratified such con¬ 
tracts—Great Diakes Dredge & Dock 
Co. V. City of Chicago, 188 N.E. 196, 
363 ni. 614. 

(3) Promise of city manager or 
other officers to reimburse contrac¬ 
tors for additional expense in exca- 
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vatlng If they would proceed with 
work did not create express contract 
with city, but services were such 
that city commission could have rati¬ 
fied attempted contract provided 
there was full knowledge of facta— 
Baker v. City of EZalamazoo, 256 N.W. 
606, 269 Mich. 14. 
msius of funds 

A city entering Into valid oral 
agreement to reimburse contractor 
for extras occasioned by changes 
made by engineer In chEirge of con¬ 
struction of Interceptor sewer system, 
and appropriating sufficient funds out 
of which contractor’s claim for ex¬ 
tras could have been paid, could not 
refuse to reimburse contractor for 
such extras by using such funds for 
some other purpose.—^Michigan City 
V. Witter, 84 N.B.2d 182, 218 Ind. 662, 
135 A.L.R. 1259. 

82. Ill.—City of East Peoria v. 
Coliannl & Dire Co., 78 N.E.2d 806, 
884 llLApp. 108. 

Mich.—^Atletwed v. City of Marys¬ 
ville, 294 N.W. 110, 295 Mich. 102— 
A. J. Smith Const. Co. v. Marine 
City, 266 N.W. 209, 267 Mich 867. 
N.Y.—Mlrabelll v. aty of New York. 
27 N.Y.S.2d 924, 262 App.Div. 60— 
Bronx Asphalt Corporation v. City 
of New York, 85 N.Y.S.2d 7. 

Pa—Jackson v. City of McKeesport, 
167 A. 472, 806 Pa 198—Harrison 
GonsL Co. v. City of Pittsburgh, 
Com.Pl., 91 Plttsb.Leg.J. 118. 

44 C.J. p 899 note 87. 

83. N.Y.—Odell v. New York, 200 N. 
Y.S. 705, 206 App.Dlv. 68. appeal 
dismissed 143 N.E. 744, 237 N.Y. 
664, affirmed 144 N.E. 917, 238 N. 
Y. 628. 

44 C.J. p 899 note 88. 

84. N.Y.—M. L. Ryder Bldg. Co. v. 
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changes^S in the plans and specifications. Even in 
the absence of a valid express contract for extra 
services the municipality may become liable on an 
implied contract,®® provided the subject matter of 
the implied contract is intra vires®^ and the benefits 
therefrom are accepted by the contract-making body 
of the municipality.®8 

On the other hand, the contractor may not be en¬ 
titled to recover extra compensation, or compensa¬ 
tion for extra work, under some circumstances,®® 
as where he voluntarily performed work not called 


for by the contract,®® or has performed work at 
the direction, or with the consent or permission 
of, or under an agreement with, an officer not au¬ 
thorized to bind the municipality to pay extra com¬ 
pensation for the work in question,®^ or the claim 
springs from, or is connected with, a contract or 
agreement which is invalid,®- or the work in ques¬ 
tion was necessitated by the acts of the contractor 
after the contract was let,®® or is included in, or 
necessarily incident to, that which he has agreed 
to perform for a stipulated price,®^ or comes with- 


Albany, 176 N.T.S. 456. 187 App Dlv. 

868 . 

Okl.—Oklahoma City v. Derr, 1235 P- 
218. 109 Okl. 192. 

85. U.S.—^Bay City v. Frazier. C.C.A. 
Mich.. 77 F.2d 570. 

Ind.—^Michigan City v. Witter, 34 N. 
E.2d 133, 218 Ind. 562, 135 A.L.R. 
1259. 

La.—^Farnsworth v. Sewerage & Wa¬ 
ter Board of New Orleans, IS 9 So. 
638, 173 La. 1105. 

N.Y.—Remo Engineering Corporation 
V. City of New York, 23 N.Y.S.2d 
314, 260 App.Dlv. 687, affirmed >0 
N.E.2d 695. 286 N.Y. 657. 

44 CJ. p 399 note 40. 
trxLTLBad aaterlals 
Highway contractor could recov¬ 
er from town for price of culvert 
pipe unused as result of change of 
specifications.—Sllliman & Godfrey 
Co. V. Town of Westport, 160 A. 602, 
111 Conn. 610. 

86. Mich.—^Baher v. City of Elalama- 
zoo. SSO N.W. 606, 269 Mich. 14. 

87. Mich.—Baker v. City of Kalama¬ 
zoo, supra. 

88. Aoceptanoo not shown 
Officers of city, having no power to 

agree to reimburse contractors for 
additional expense in excavating, 
could not bind city by accepting ben¬ 
efits under implied contract, and mere 
silence of city commission, without a 
showing that commission knew that 
contractors were continuing with ex¬ 
cavation relying upon promise for ad¬ 
ditional compensation, did not estab¬ 
lish acceptance.—^Baker v. City of 
Kalamazoo, supra. 

89. U.S.—Cranford Co. v. City of 
New York, C.C.A.N.Y., 38 F.2d 62. 
certiorari denied City of New York 
V. Cranford Co.. 50 S.Ct. 411, 281 
U.S. 760, 74 L.Ed. 1169. 

Ark.—American Bank & Trust Co. v. 
Liangston, 22 S.W.2d 381. 180 Ark. 
643. 

Cal.—Hyde v. City of Santa Cruz, 2 P. 

2d 660, 116 Cal.App. 333. 

Mass.—^Morse v. City of Boston, 157 
N.E. 523. 260 Maas. 256. 

Atletwed v. City of Marys- 
nile, 294 N.W. 110, 296 Mich. 102. 
Mo.—United Const Co. v. City of St 
Louis, 69 S.W.2d 639, 864 Mo, 1006. 


N.Y.—-City of New York v. National 
Dredging Co.. 6 N.Y.S.'2d 443. 254 
App.Div. 530, affirmed 18 N.E.2d 
692, 279 N.Y. 749—Farub Founda¬ 
tion Corporation v. City of New 
York, 49 N.Y.S.2d 922, 183 Mlsc. 
636—^Rapld Transit Subway Const. 
Co. V. City of New York. 228 N.Y.S. 
24, 129 Mlsc. 714, modified on other 
grounds 246 N.Y.8. 869, 281 App. 
Dlv. 721, modified on other grounds 
182 N.E. 145. 2'59 N.Y. 472. 

44 C.J. p 899 note 41. 

Waiver or estoppel 

(1) A city was not liable for addi¬ 
tional expense incurred by contrac¬ 
tors for public work which may have 
been occasioned by city's delay in 
acting on contractor’s proposed offer 
of modification of method of con¬ 
struction of sewer and pumping sta¬ 
tion, where contractors failed to 
stress pumping as element of ex¬ 
pense in their offer to city which was 
ultimately accepted, and contractors 
expressly waived claim for damages 
occasioned by such delay.—Cammisa 
V. City of New York, 74 N.Y.S.2d 288. 

(2) Where most radical change or¬ 
dered by town engineer was change 
in course of sewer, made before be¬ 
ginning of work, and contractor pro¬ 
ceeded under contract throughout and 
accepted additional compensation 
awarded by engineer, contractor was 
not entitled to urge changes took 
work out of contract.—Corporation 
of Charles Town v. Llgon, C.C.A.W. 
Va, 67 F.2d 238. 

90. U.S.—^Harvey v. City of Water 
Valley, C.C.A.Miss.. 55 F.2d 873— 
Alonzo R Hayden, Inc., v. Town 
of Covington, D.C.La, 27 F.2d 354. 
affirmed Town of Covington v. Al¬ 
onzo B. Hayden, Inc., 27 F.2d 860. 

N.Y.—^Rapld Transit Subway Const. 
Co. V. City of New York, 223 N.Y.S. 
24. 129 Mlsa 714, modified on other 
grounds 246 N.Y.S. 869, 231 App. 
Dlv. 721, modified on other grounds 
182 N.E. 145, 269 N.Y. 472. 

44 C.J. p 899 note 42. 

91. TJ.S.—^Highway Const. Co. of 
Ohio V. City of Miami, Fla., C.C.A. 
Fla., 126 F.2d 777, certiorari de¬ 
nied 63 S.Ct. i85. 817 U.S. 643, 87 
L.Ed. 618. 


Maas.—^Morse v. City of Boston, 167 
NE. 523. 260 Mass. 255. 

Mich.—^Atletwed v. City of Marys¬ 
ville, 294 N.W. 110, 295 Mich. 102. 
N.Y.—^Provo V. City of Syracuse, 186 
N.E. 417, 262 N.Y. 1,37—City of New 
York V. National Dredging Co., 6 
N.Y.S.2d 443. 254 App.Dlv. 580, af¬ 
firmed 18 N.E.3d 692, 279 N.Y. 749 
—^Bewley v. City of Lockport, 263 
N.Y.& 109. 239 App.Dlv. 751, affirm¬ 
ed 198 N.E. 387, 268 N.Y. 527. 

Okl.—City of Lawton v. Sherman 
Machine & Iron Works, 77 P.2d 5ff7, 
182 Okl. 254. 

Wla.—Probst v. City of Menasha, 13 
N.W.2d 504, 245 Wla. 90. 

44 C.J. p 400 note 48. 

Absenos of zatifloatloa 
City commission by refusing to 
pay contractors* bill refused to rat¬ 
ify attempted contract of its officers 
to reimburse contractors for addi¬ 
tional expense In excavating If they 
would proceed with work.—^Baker v. 
City of Kalamazoo, 266 N.W. 606, 
269 Mich. 14. 

Bffaot of sooaptanoe 
Acceptance and use of building by 
city do not bind it to pay for contrac¬ 
tors* extra or unauthorized work 
done on it.—Dyer v. City of Boston, 
172 N.E. 286, 272 Mass. 265. 

98. N.Y.—Hart v. New York, 94 N- 

B. 219, 201 N.Y. 46. 

Okl.—Smith V. City of Tahlequah, 
291 P. 981, 146 Okl. 103. 

93. Mo.—^United Const. Co. v. City 
of St. Louis, 69 S.W.2d 639, 834 Mo. 
1006. 

Wash.—International Contract Co. v. 
Seattle. 127 P. 115, 70 Wash. 604. 

94. U.S.—^Middle West Const, v. 
Metropolitan Diet, of Hartford, C. 

C. A.Conn., 138 F.2d 468. 

Ill.—Great Lakes Dredge & Dock Cb. 
V. City of Chicago, 188 N.Ew 19i6, 
863 Ill. 614. 

La.—^Farnsworth v. Sewerage & Wa¬ 
ter Board of New Orleans, 189 So. 
638, 173 La. 1106. 

Mich.—Atletwed v. City of Marys¬ 
ville, 294 N.W. UO, 295 Mich. 102. 
Mo.—^United Const. Co. v. City of St. 
Louis, 69 S.W.2d 639, 834 Mo. 1006 
—Stiers Bros. Const. Co. v. Moore, 
App., 168 S.W.2d 253. 
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in a contract or statutory provision precluding ex¬ 
tra compensation therefor,95 or where the contract 
expressly provides that extra work or material is 
to be made the subject of a separate contract, and 
no such contract has been made.®® Where the mu¬ 
nicipality lacks poAver to pay additional compensa¬ 
tion for a public improvement, it lacks power to 
compromise a claim for such compensation.®^ 

In the absence of any fraud, misrepresentation, or 
misleading by the municipal corporation in the 
plans and specifications, the contractor is not enti¬ 
tled to additional compensation because the contract 


had proved unprofitable to him or less profitable 
than anticipated.®® The fact that work proves more 
expensive than was anticipated, owing to unfore¬ 
seen obstacles or conditions, does not entitle a con¬ 
tractor to extra compensation,®® especially where 
there are provisions in the contract or bidding in¬ 
structions having the effect of casting on the con¬ 
tractor the risk of loss or damage arising from un¬ 
foreseen obstructions or difficulties encountered in 
the prosecution of the work or from variances be¬ 
tween actual conditions and conditions or estimates 
contained in drawings, plans, or specifications.^ 


N.T.—Butts V. Randall, 260 N.Y.S 
718, 146 Misc. 708—Rapid Transit 
Subway Const. Co. v. City of New 
York, 223 N.Y.S. 24, 129 Mlsc. 714, 
modified on other ffrounda 246 N. 
Y.S. 869, 231 AppDiv. 721, modified 
on other grounds 182 N.E. 146, 259 
N.Y. 472—^Alelwood ConsL Corpora¬ 
tion V. City of New York, 84 N.Y 
S.2d 244. 

Wash.—Queen City Const Co. v. City 
of Seattle, 99 P.2d 407, 8 Wash 2d 
6—Nelson v. City of Seattle. 88 P. 
2d 1034, 180 Wash. 1. 

Wls.—Li. G. Arnold, Inc., v. City of 
Hudson, 254 N.W. 108, 215 Wls. 6. 
44 C.J. p 400 note 46. 

Agreement without time limit 
Where an architect's agreement 
with the city to perform certain 
services in connection with a con¬ 
struction Job did not limit time of 
performance, the construction con¬ 
tract which did specify a completion 
date could not be treated as part of 
the architect's agrreement so as to 
entitle him to additional compensa¬ 
tion for performing services during 
an extension period granted the con¬ 
tractor.—^Hyde V. City of Santa Cruz, 
2 P.2d 560, 116 Cal.App. 833. 

95. Pa.—^Philadelphia Housing Au¬ 
thority V. Turner Const. Co., 23 A. 
2d 426, 843 Pa. 612. 

44 C.J. p 400 note 47. 

Oonstltntlonal provUdoa oonstrued 
A constitutional prohibition 
against grant of extra compensation 
to contractor after "service" is ren¬ 
dered did not bar suit for compensa¬ 
tion for performance of extra work 
not Included In engineering compa^ 
ny's contract with municipality to 
design and supervise erection of wa¬ 
terworks, "service" meaning contract 
service.—Bay City v. Frazier, CCAl. 
Mlch., 77 F.2d 570. 

Sffeot of arbltratloii 
Where a municipal housing au¬ 
thority and a general contractor, 
which had contracted with authority 
for the construction of houses, sub¬ 
mitted a dispute to arbitrators re¬ 
specting authorltjr's liability for ex¬ 
tra costs Incurred by contractor In 
using another kind of paint than that 
mentioned In specifications, and sub¬ 


mission to arbitrators was under 
general arbitration clause of con¬ 
tract, the arbitration was under the 
Arbitration Act, rather than at com¬ 
mon law, and was subject to review 
by courts, and hence the fact that 
parties resorted to arbitration where¬ 
in an award was made in favor of 
contractor did not authorize contrac¬ 
tor to recover extra costs where they 
were not otherwise recoverable under 
the contract.—^Philadelphia Housing 
Authority v. Turner Const. Co., 23 
A.2d 426, 343 Pa. 512. 

96. N.J.—^Romano v. Borough of 
Metuchen, <12 A.2d 680, 124 N.J. 
Law 574. 

97- Iowa.—^Love v. City of Des 
Moines. 230 N.W. 378, 210 Iowa 90. 

98. U.S.—Middle West Const, v. 
Metropolitan Dlst. of Hartford, C. 
C.A.Conn., 133 F.2d 468, certiorari 
denied 64 S.Ct 85, 320 U.S. 737, 
88 L.Ed. 43'6—OB^irton v. City of 
Menasha, D.C.Wla., 71 F.Supp. 668. 
N.Y.—Spencer, White & Prentis v. 
City of New York, 76 N.Y.S 2d 629, 
189 Misc. 616, affirmed 66 N.Y.S.2d 
610, 271 App.Div. 824, appeal de¬ 
nied 67 N.Y.S.2d 701, 271 App.Div. 
926. 

Alteration of xfians 
Sewerage district’s altering line of 
sewer to avoid rock did not modify 
construction contract so as to enable 
contractor to recover anticipated 
profits from excavating rock along 
line shown on original plans.—Boy 
State Dredging & Contracting Co. v. 
South Essex Sewerage Dist., 181 N.E. 
215, 279 Mass. 158. 

Provision for omission of work 
A provision. In subway construc¬ 
tion contract with city, whereby city 
reserved right to “alter, in any way 
It may deem necessary for the pub¬ 
lic Interest, the drawings aforesaid. 
In part or altogether," or "to omit 
any portion of the work without con¬ 
stituting grounds for any claim by 
the contractor for payment or allow¬ 
ance for damages or extra service," 
precluded contractor from recover¬ 
ing loss of profits for underpinning 
buildings which city had demolished 
Instead, thereby saving money to the 


city.—^Del Balso Const. Corporation 
V. City of New York, 16 N.E.2d 669, 
278 N.Y. 164. 

99. U.S.—Middle West Const, v. 
Metropolitan Dlst. of Hartford, C. 
C.A.Conn. 133 F.2d 468, certiorari 
denied 64 S.Ct. 35, 820 U.S. 737, 88 
L.Ed. 436—Maryland Casualty Co. 
V. Board of Water Com'rs of City 
of Dunkirk, aC.A.N.Y., 66 F.2d 
730, certiorari denied 54 SCt. 846, 
290 U.S. 702, 78 L.Ed. 603. 

Mich.—Atletwed v. City of Marys¬ 
ville, 294 N.W. 110, 295 Mich. 102. 
Mo.—Stlers Bros. Const. Co. v. 

Moore, App., 158 S.W.2d 253. 

N.Y.—Spencer, White & Prentis v. 
City of New York, 76 N.Y.S.2d 629, 
189 Misa 616, affirmed 66 N.Y.S 2d 
619, 271 App.Div. 824, appeal de¬ 
nied 67 N.Y.S.2d 701, 271 App.Div. 
926. 

Tex.—City of Dallas v. Shortall, 114 

S. W.2d 536, 131 Tex. 368. 

Wash.—Maryland Casualty Co. v. 
City of Seattle, 116 P.2d 280, 9 
Wa8h.2d 666—Queen City Const. 
Co. V. City of Seattle, 99 P.2d 407, 
3 Wash.2d 6. 

44 aj. p 400 note 48. 

1. U.S.—W. Golden & Son v. In¬ 
habitants of Town of Marblehead, 
C.C.A.Mass., 68 F.2d 875—Furton 
v. City of Menasha, D.C.W 18 ., 71 F. 
Supp. 668, 

Mo.—^United Const. Co. v. City of St. 

Louis, 69 S.W.2d 639, 834 Mo. 1006. 
N.J.—^Howland v. City of Asbury 
Park, 160 A. 864, 109 N.J.Law 229 
—^Progressive Clay Co. v. Spring- 
field Tp., Union County, 168 A. 1652, 
114 N.J.Ea. 269. 

N.Y.—^Litchfield Const. Co. v. City 
of New York, 166 N.E. 1JL6, 244 N. 

T. 251, motion denied 165 N.E. 898, 

244 N.Y. 663—T. J. W. Corpora¬ 
tion V. Board of Higher Education 
of City of New York, 296 N.Y.S. 
693, 251 App.Div. 406—Spencer, 

White & Prentis v. City of New 
York, 76 N.Y.S.2d 629, 189 Misc. 
616, affirmed 66 N.Y.S.2d 619, 271 
App.Div. 824, appeal denied 67 N. 
Y.S.2d 701, 271 App.Div. 926—Far- 
ub Foundation Corporation v. City 
of New York, 49 N.Y.S.2d 922, 183 
Misc. 686—Application of EeePr 



§ 1202 


MUNICIPAL CORPORATIONS 


63 C.J.S. 


However, where the additional work results from 
misrepresentation in the plans or specifications as 
to the amount and nature of work involved, the 
contractor, having no knowledge sufficient to put 
him on notice of the true facts, is entitled to extra 
compensation,® and this is true, even though the 
contract stipulates that facts and conditions stated 


by the municipality are not guaranteed^ or contains 
phrases purporting to relieve the city of responsi¬ 
bility for mistakes, errors, or representations 
but in order to recover on the ground of such mis¬ 
representation some element of deception must be 
shown which in contemplation of law is fraudulent 
or amounts to bad faith.^ The contractor is not 


245 X.Y.S. 821, 138 Mlsc. 194, re¬ 
versed on other grrounds In re 
Keep, 260 X.Y.S. 237, 237 App.Div. 
377, affirmed Keep v. City of Lock- 
port. 188 X.E. 80, 262 X.Y. 59'8. 

Pa.—O'Neill Const. Co. v. City of 
Philadelphia, 6 A.2d 525, 335 Pa 
359—Stange v. City of Philadel¬ 
phia, 163 A. 833, 308 Pa. 339. 

Tex.—^Hlll V. City of Beaumont Civ. 
App., 5 S.W.2d 690, error dis¬ 
missed. 

44 C.J. p 401 note 49. 

PTOBUxnptloii of k&owledflra 

Under contract reciting^ that con¬ 
tractor had examined work, contrac¬ 
tor is presumed to have known depth 
of excavation required and location 
of gas mam.—Terrill Const. Co. v. 
Town of Pineville, 123 So. 611, 168 
La. 894. 

S. TT.S.—^Montrose Contracting Co. 

V. Westchester County. C.C.A.N.Y., 
94 F.2d 680, certiorari denied 
Westchester County v. Montrose 
Contracting Co., 58 S.Ct. 943, 304 
U.S. 561, 82 L.Ed. 1529. 

Mich.—^Atletwed v. City of Marys¬ 
ville, 294 N.W. 110, 296 Mich. 102. 
N.Y.—^Hanssel v. P. Tomasettl Con¬ 
tracting Corporation, 8 N.Y.S.2d 
873, affirmed 13 N.Y.S.2d 665, 257 
App.Dlv. 1031, reargument denied 
14 N.Y.S.2d 1007, 257 App.Dlv. 
1099, reversed on other grounds 27 
NB.2d 977, 283 N.Y. 164, reargu¬ 
ment denied 28 N.B.2d 415, 283 N. 
Y. 697. 

Okl.—^Maney v. Oklahoma City, 800 
P. 642, 150 Okl. 77, 76 A.L.R 258. 
Pa.—O’Neill Const. Co. v. City of 
Philadelphia, 6 A.2d 625, 336 Pa. 
359. 

Tex—City of Dallas v. Shortall, 114 
S.W.2d 636, 181 Tex. 368—City of 
Dallas V. Shortall, Clv.App., 87 S. 

W. 2d 844. error granted. 

Wash.—Maryland Casualty Go. v. 
City of Seattle, 116 P.2d 280, 9 
Wash. 3d 666. 

Duty to volunteer Information 
(1) Municipality would not be re¬ 
lieved from liability to subway con¬ 
tractor for loss sustained because -of 
Increased cost of excavation through 
presence of hardpan not shown by 
boring sheets furnished by munici¬ 
pality and affixed to contract, by fact 
that contractor did not rely on such 
borings, if municipality had acquired 
knowledge tending to put In ques¬ 
tion accuracy of the burlngs set 
forth In contract through other tests, 
and withheld such Information from 


contractor.—^Arthur A. Johnson Cor¬ 
poration V. City of New York, 295 
N.Y.S. 547, 162 Mlsc. 665. affirmed 298 
N.Y.S. 188, 251 App.Div. 811. 

(2) City sewer construction con¬ 
tractor could not recover extra com¬ 
pensation from city for extra work 
required to be done to remove sub¬ 
merged timber which was not con¬ 
templated at time bid was submitted, 
on ground that city had knowledge 
of fact that submerged timber was 
located in the contract area, and 
failed to show the fact on the plans, 
the extent of city’s knowledge not 
being proved, since city had no du¬ 
ty, especially in view of provisions 
of contract, to volunteer any Infor¬ 
mation It may have possessed.— 
O'Neill Const Co. v. City of Phila¬ 
delphia, 6 A.2d 525, 336 Pa. 359. 
B£ght to rely on zeprsBentatLoiL 

A subcontractor who made Investi¬ 
gation of conditions under which 
tunnel was to be constructed for city 
was not entitled to rely on repre¬ 
sentation of rock line on plat pre¬ 
pared by city as representation that 
construction was to be through solid 
rock so as to be entitled to recover 
against city for extra expenses in¬ 
curred when formation was not solid 
rock, especially where subcontractor 
would have found on Inquiry that 
rock line shown on plat merely rep¬ 
resented places where rock had been 
found In drilling auger holes by 
hand.—City of Dallas v. Shortall, 114 
S.W.2d 636, 131 Tex. 368. 

XTegllgeace of municipality in re¬ 
spect of test borings made for mu¬ 
nicipality by Independent contractor 
which were not Included In supple¬ 
mentary drawings attached to sub¬ 
way contract and were not relied on 
by contractor in making bid could 
not be made basis of liability of mu¬ 
nicipality for loss sustained by con¬ 
tractor through Increased cost of ex¬ 
cavating because of presence of 
hardpan which was not revealed by 
boring sheets affixed to contract or 
test borings which were not.— 
Arthur A. Johnson Corporation v. 
City of New York, 295 N.Y.S. 647, 
162 Misc. 666, affirmed 298 N.Y.S. 188, 
261 APP.D1V. 811. 

Kaxmless mlsstatemsnt 

A contractor which did not rely 
In making bid on any representation 
of city, relative to formation through 
which tunnel was to be constructed 
and which failed to suffer any dam¬ 
ages by reason of performance of 
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contract, acquired no cause of ac¬ 
tion against city for misrepresenta¬ 
tion Inducing bid.—City of Dallas v. 
Shortall, 114 S.W.2d 536, 131 Tex. 
368. 

Wozk xiot xnisrepresented 
Mo.—Stlers Bros. Const. Co. v. 

Moore. App., 158 S.W.2d 253. 
Tex.—City of Dallas v. Shortall, 114 

5. W.2d 636. 131 Tex. 368. 

Wash.—Queen City Const. Co. v. City 

of Seattle, 99 P.2d 407, 8 Wash 2d 

6 . 

3. N.Y.—^Farub Foundation Corpo¬ 
ration V. City of New York, 49 N. 
Y.S.2d 922, 183 Misc. 636—Arthur 
A. Johnson Corporation v. City of 
New York. 296 N.Y.S. 547, 1*62 
Mlsc. 666, affirmed 298 N.Y.S. 188, 
261 App.Div. 811. 

OareleBBiLeBB of persons engaged to 
ascertain conditions 
Liability of municipality to sub¬ 
way contractor for loss sustained 
through Increased cost of excavating 
because of presence of hardpan, 
which was not revealed by boring 
sheets affixed to contract or by other 
test borings which were not Included 
in contract and were not relied cn by 
contractor In making his bid, could 
not be predicated on carelessness of 
Independent contractors In making 
borings for municipality In view of 
stipulation that municipality did not 
guarantee completeness nor correct¬ 
ness of borings or results thereof.— 
Arthur A Johnson Corporation v. 
City of New York, supra. 

4. U.S.—^Davls V. Commissioners of 
Sewerage of City of Louisville, D. 
G.Ky., 18 F.Supp. 672, modified on 
other grounds, C.C.A., Commission¬ 
ers of Sewerage of City of Louls- 
vlUe, Ky., V. Davis, 88 F.2d 797. 

Neoesslty of bad faith 

Where contract provided that city 
should not be held liable for misrep¬ 
resentations or errors in schedule of 
estimated quantities of materials, 
city was not liable to contractor for 
loss arising from errors In the sched¬ 
ule, In absence of showing of bad 
faith, concealment, or conscious mis¬ 
representation by city.—^Farub Foun¬ 
dation Corporation v. City of New 
York, 49 N.Y.S.2d 922, 183 Mlsc. 636. 

5. Tex—City of Dallas v. Shortall, 
114 S.W.2d 636, 181 Tex. 868. 

Test of good fUth 
Question whether municipality 
acted In good faith in dealing with 
subway contractor who sustained a 
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entitled to compensation for doing more work than 
expected on the ground of alleged defects or mis¬ 
representations in a plan where the plan does not 
purport to show the matter in question.® 

Where a municipal corporation by its own act 
causes work to be done by a contractor to be more 
expensive than it otherwise would be, according 
to the terms of the original contract, it is ordi¬ 
narily liable to the contractor for the increased cost,^ 
unless there is a provision in the contract reliev¬ 
ing the municipality of liability for damages aris¬ 
ing out of such an act;® but the act of a municipal¬ 
ity in changing or eliminating a facility for per¬ 
forming the work, thereby rendering the perform¬ 
ance of the work more expensive, does not ren¬ 
der the municipality liable for the increased ex¬ 
pense where it is not under any obligation to the 
contractor to provide or maintain the facility.® 
As discussed infra subdivision b of this section, 
compensation for work exceeding in quantity, but 


of the same general character as, that indicated by 
estimates, plans, or profiles may be recovered only 
at the contract rate and not as for extra work. 
However, where additional items are otherwise re¬ 
coverable, the fact that their amount, plus the orig¬ 
inal contract price, exceeds the estimate does not 
preclude recovery.^® 

b. What Constitutes Extra Work 

Extra work Is work not contemplated by the contract 
but found to be necessary during the course of construc¬ 
tion and bearing a reasonable subsidiary relation to the 
work originally covered by the contract. 

Within the meaning of the rules under consid¬ 
eration, extra work is work which is not necessari¬ 
ly required, included in, or contemplated by, the 
contract,!! but which is found to be necessary dur¬ 
ing the course of construction.!® It is limited, how¬ 
ever, to work involved in modifications and chang¬ 
es of the original project, and does not include 
work involved in an independent project;!® in other 


loss through presence of hardpan In 
soil which was not shown in boring 
sheets furnished by municipality 
would be determined by same tests 
as those which would be applied If 
ordinary business corporation were 
involved in place of municipality.— 
Arthur A. Johnson Corporation v. 
City of New Tork. 295 N.Y.S. 547, 162 
Misc. 656. affirmed 298 N.Y.S. 188, 
251 App.Dly. 811. 

& N.Y.—Hart v. New York, 94 N.B. 

219, 201 N.Y. 45. 

44 C.J. p 401 note 62. 

7. Cal.—Shea v. City of IjOs An¬ 
geles, 46 P.2d 221, 6 Cal.App.2d 634. 
N.Y.—^Rapld Transit Subway Const. 
Co. v. City of New York. 182 N.B. 
145, 259 N.Y. 472—Remo Engineer¬ 
ing Corporation v. City of New 
York. 23 N.Y.S.2d 314, 260 App. 
Dlv. 687, affirmed 86 N.E 2d 696, 
286 N.Y. 657. 

Pa.—^Mannella v. City of Pittsburgh, 
6 A.2d 70. 884 Pa. 89'6. 

44 C.J. p 401 note 60. 

Compensation or damages for delay 
by city see supra § 1196. 
ConoealmeiLt of mistake In location 
Failure of either city or engineers, 
who were Its agents, to notify con¬ 
tractor of mistake of engineers in 
locating main line of filtration proj¬ 
ect until construction work was prac¬ 
tically completed, constituted breach 
of contract entitling contractor to 
recover resulting damages from city, 
where contract between city and en¬ 
gineers gave them option of changing 
location.—City of Wheeling v. John 
P. Casey Co., C.C.A.W.Va., 74 F.2d 
794, certloiaii denied 66 S.Ct. 106, 
296 U.S. 698, 80 L.Ed. 420. 

Parent oompany's parfeloipatioa ta 
act 

Subway construction company. 


stock of which is owned by operat¬ 
ing company, cannot recover damag¬ 
es from city for delay in furnishing 
drawings In so far as latter partici¬ 
pated or acquiesced therein for Its 
own purposes.—^Rapld Transit Sub¬ 
way Const. Co. V. City of New York, 
182 N.B. 145, 259 N.Y. 472. 

Snpervlaliig officer aa city’s agent 
City could not escape liability for 
breach of contract for additions to 
city's sewage treatment plant on 
ground that acts relied on by con¬ 
tractor as constituting breach were 
those of commissioner of public 
works who was a public officer for 
whose acts city was not legally re¬ 
sponsible where, by the terms of the 
contract, the performance thereof 
was to be supervised by the commis¬ 
sioner of public works, not as a pub¬ 
lic officer, but as agent of city.—^Dad- 
darlo V. City of Pittsfield, 17 N.E.2d 
894, 301 Mass. 652. 

a Md.—Christhilf v. City of Balti¬ 
more, 136 A. 627, 162 Md. 204. 
a N.Y.—Butts V. Randall, 260 N.Y. 

S. 713, 146 Misc. 708. 

44 C.J. p 401 note 51. 

10 . Okl.—Oklahoma City ▼. Derr, 
285 P. 218, 109 Okl. 192. 

11. Ill.—City of East Peoria v. Coll- 
anni & Dire Co., 78 N.E.2d 806, 384 
IlLApp. 108. 

La.—H. W. Bond & Bro. v. City of 
New Orleans, 171 So. 672, 186 La 
60. 

N.Y.—^Beaver Engineering & Con¬ 
tracting Co. V. City of New York, 
249 N.Y.S. 198, 189 Misc. 751. 

Pa—^Mannella v. City of Pittsburgh, 
6 A.2d 70, 884 Fa 896. 

44 C.J. P 401 note 66. 

AmUgnlty In oontxaot 
Where contract with city compen¬ 
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sated street contractor for removing 
houses, provision therein requiring 
contractor to remove concrete, brick, 
etc., "from structures" was ambigu¬ 
ous as regards removal of brick or 
concrete foundations remaining In 
place after wreckers had demolished 
superstructure of houses, and hence 
doubt was properly resolved against 
city which prepared contract.—^Nel¬ 
son v. City of Seattle, 88 P.2d 1034, 
180 Wash. 1. 

Bnonmbsanoa or obstruotlon 
Where a sewer contract provided 
that encumbrances and obstructions 
should be removed by the contractor 
at his own expense, a subsequent 
filling In the line of the sewer on 
a change of grade to a considerable 
degrree was not an encumbrance or 
obstruction, within the meanmg of 
the contract.—Thilemann v. New 
York, SI N.Y.S. 773, 82 App.Dlv. 136, 
140. 

IS. Ill.—Great Lakes Dredge ft 
Dock Co. V. City of Chicago, 188 N. 
E. 196, 353 Ill. 614. 

Mo.—^Kellermann Contracting Co. v. 
City of St. Louis, App., 185 S.W.2d 
369. 

N.Y.—^Hanssel v. P. Tomasetti Con¬ 
tracting Corporation, 8 N.Y.S.2d 
873, affirmed 13 N.Y.S.2d 666, 257 
App.Dlv. 1031, reargument denied 
14 N.Y.S.2d 1007, 257 App.Dlv. 

1099, reversed on other grounds 27 
N.E.2d 977, 283 N.Y. 1'64. reargu¬ 
ment denied 28 N.E.2d 416, 283 N. 
Y. 697. 

Pa.—^Harrison Const. Co. v. City of 
Pittsburgh, Gom.PL, 91 Plttsb.Leg. 
J. 118. 

Tex.~dty of Dallas v. ShortaJl, Civ. 

App., 87 S.W.2d 844, error granted. 
44 C.J. p 403 note 57. 

13. U.S.—Maryland Casualty Co. t. 
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words, the extra work must, in its nature, magni¬ 
tude, and expense, bear a reasonable subsidiary re¬ 
lation to the work originally covered by the con- 
tract.i^ An essential portion of the work required 
by the contract is not extra work.^® Some contracts 
define “extra work** or “extra material” as that 
which the contractor is required to perform or fur¬ 
nish and for which no definite price is fixed in the 
contract.!® WTiere plans, profiles, or estimates in¬ 
dicate a certain quantity of work to be done, but 
the quantity so indicated is approximate only and 
the contractor is required to make a personal ex¬ 
amination and take the risk of the quantity and 
extent of the w'ork to be done, the fact that a larger 
quantity of work of the same general character is 
actually required does not, unless the deviation from 
the contract is so great as to constitute a breach 
thereof,!^ entitle him to treat the additional work 
as extra work and recover therefor at a higher rate 
than the contract price;!® he may recover for the 


additional work as regular work at the contract 
price where the price is on a unit basis for the 
work actually done,!® provided such additional work 
is necessary and called for by the terms of the 
contract,-® but he cannot recover any additional 
compensation where the contract price is a lump 
sum.®! 

c. Amount of Compensation 

Extra compensation Is ordinarily measured on a 
quantum meruit basis, unless there Is a contract pro¬ 
vision fixing the price or rate. 

^Al^lere the contractor is entitled to compensation 
for extra work, the amount of his compensation is 
not to be measured by the unit price provided for 
in the contract for work called for therein,®® but 
his recovery is on quantum meruit,®® unless there 
is a contract provision fixing the rate or price, in 
which case such provision governs.®^ The amount 
of additional work to be paid for is to be deter- 


City of South Norfolk, C.C.A.Va., 
54 F.2d 1032, rehearing denied and 
modified on other grounds 56 F2d 
S22, certiorari denied City of South 
Norfolk V. Maryland Casualty Co., 
52 S Ct. 644, 286 U.S. 662, 76 L Ed. 
1295. 

14. Maas.—^Morse v. City of Boston, 
157 N.E. 523, 2G0 Mass. 265. 

OkL—City of Lawton v. Sherman 
Machine & Iron Works, 77 P.2d 567, 
182 Okl. 254. 

IB. Mich.—AUetwed v. City of 
Marysville, 294 N.W. 110, 295 Mich. 
102 . 

N.T.—Spencer. White & Prentis v. 
City of New York. 28 N.T.S.2d 401, 
262 App.Div. 285, appeal denied 30 
N.Y.S.2d 809, 262 AppDlv. SOS- 
Rapid Transit Subway Const. Co. 
V. City of New Toric, 223 N.Y.S. 24. 
129 Mlsc. 714, modified on other 
grounds 246 N.Y.S. 869, 2Sl App. 
Div. 721, modified on other grounds 
182 N.R 145, 259 N.Y. 472. 

Pa—^Mannella v. City of Pittsburgh, 
6 A.2d 70, 334 Pa 396. 

Wash.—Queen City Const. Co. v. City 
of Seattle, 99 P.2d 407, 3 Wash.2d 
6—Fionto V. State, 42 P.2d 1, 181 
Wash. 56—^Nelson v. City of Seat- 
Ue, 38 P.2d 1034, 180 Wash. 1. 

44 C.J. p 402 note 59. 

IBi Iowa—^Fullerton v. Des Moines, 
115 N.W. 607, 126 N.W- 159, 147 
Iowa 254. 

17. N.Y.—^Empire Foundation Cor¬ 
poration V. Town of Greece. 31 N. 
Y.S.2d 424. 

la N.Y.—Leary ▼. Watervliet, 118 
N.B. 849, 223 N-Y. 337, reargument 
denied 119 N.E. 1053. 223 N.Y. 586. 

44 C.J. p 402 note 60. 

la N.Y.—Butts V. Randall, 260 N. 
Y.S. 713, 146 Mlsa 708. 

44 C.J. p 402 note 61. 


2a NY.—City of New York v. Na¬ 
tional Dredging Co., 5 N.Y.S.2d 443, 
254 App.Div. 530, affirmed 18 N. 
E 2d 692, 279 N.Y. 749. 

21. N.Y.—Molloy v. Brlarcllff Man¬ 
or. 129 N.Y.S. 929. 146 App.Div. 483 
—Lentilhon v. New York. 92 N.Y.S. 
897, 102 AppDiv. 548, affirmed 77 
N.a 1190. 186 N.Y. 649. 

22. Mo.—Austin V. Dickey, 9 S.W.2d 
593, 320 Mo. 682. 

23. Ark.—Sewer Improvement Dlst. 
No. 1 V. Duggans, 12 S.W.2d 411, 
178 Ark. 796. 

44 aJ. p 403 note 79. 

Moasnze of damages 
U.S.—Davis V. Commissioners of 
Sewerage of City of Louisville, D. 
C.Ky., 18 F.Supp. 672, modified on 
other grounds, C.C.A., Commission¬ 
ers of Sewerage of City of Louis¬ 
ville, Ky. V. Davis, 88 F.2d 797. 
N.Y.—-Arthur A. Johnson Corpora¬ 
tion V. City of New York, 295 N.Y. 
S. 647, 162 Mlsc. 666, affirmed 298 
N.Y.S. 188, 251 App.Div. 811—^Em¬ 
pire Foundation Corporation v. 
Town of Greece, 31 N.Y.S.2d 424. 
Amount held not ezoesslve 
U.S.—^Bay City v. Frazier, CCLA 
Mich., 77 F.2d 670. 

Intent to defirand 
Where corporation obtaining bid 
for repairing municipal Incinerator 
made agreement to do additional 
work with intent to deftaud city and 
prices charged for additional work 
were exorbitant, allowance of reason¬ 
able worth of additional work was 
proper.—^Moore v, Lambeth, 175 S.E. 
714, 207 N.a 23. 

24. U.S.—City of Baton Rouge, La., 
V. Robinson, C.C.A., 127 F.2d 693, 
certiorari denied Robinson v. City 
of Baton Rouge, La., 68 S.Ct 43. 
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317 U.S. 619, 87 I<.X:d. 622—^Uary- 
land Casualty Co. v. Board of Wa¬ 
ter Com'rs of City of Dunkirk, C. 
CA.N.Y., 66 F.2d 730, certiorari 
denied 64 S.Ct. 346. 290 U.S. 702, 
78 L.Ed. 603. 

Ind.—Pontarelll ▼. State, 17»6 N.El 
696, 203 Ind. 146. 

N.Y.—^Hanssel v. P. Tomasettl Con¬ 
tracting Corporation, 8 N.Y.S.2d 
873, affirmed 13 N.Y.S.2d 665, 267 
App.Div. 1031, reargument denied 
14 N.Y.S.2d 1007, 267 App.Dlv. 1099, 
reversed on other grounds 27 N. 
E.2d 977, 283 N.Y. d64, reargument 
denied 28 NJB:.2d 415, 283. N.Y. 697. 
44 C.J. p 403 note 80. 

Applicability of provisions 
Change In course of sewer line and 
other minor changes ordered by town 
engineer, especially where authorized 
by contract, did not take work out of 
contract so as to render provisions 
governing extra compensation there¬ 
for Inapplicable.—Corporation of 

Charles Town v. Llgon, C.C.A,W.Va.> 
67 F.2d 238. 

Quantum meruit within provision 
Under sewer construction contract 
providing that compensation for “ex¬ 
tras" should be calculated on basis 
of coat to contractor of material, la¬ 
bor, and Insurance chargeable to ex¬ 
cess excavation, plus fifteen per cent 
to cover profit, superintendence, and 
general expense, allowance of com¬ 
pensation for “extras" on quantum 
meruit did not contravene the stand¬ 
ard prescribed by the contract—^Mid¬ 
dlesex Concrete Products & Excavat¬ 
ing Corporation v. Northern States 
Improvement Co., 19 A.2d 48, 129 N. 
J.Eq. 314. 

AxbltzatloiL provlsioni 
Award of city director of public 
works that city was liable to con- 
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mined by actual measurement.^^ Under a charter 
provision prohibiting payment of extra compensa¬ 
tion for public improvements in the absence of prop¬ 
er bidding for the extra work, it has been held 
that a contractor directed to do extra work, not 
flagrantly beyond the specifications of the original 
contract, may perform such work and recover the 
cost thereof,^® such recovery being allowed as for 
damages on the breach of contract rather than on 
the basis of quantum meruit.^ 7 

d. Conditions Precedent to Payment or Recov¬ 
ery 

Thera must be a compliance with all conditions 
precedent to payment or recovery of extra compensation, 
unless they have been effectively waived. 

In the absence of an effective waiver,^® there 
can be no recovery for extra work unless there has 
been a compliance with all provisions and require¬ 
ments constituting conditions precedent to the pay¬ 
ment or recovery of money for such work.29 Thus, 


where it is so provided by contract or statute, the 
contractor cannot recover for extra \vork unless 
such work has been ordered, authorized, or con¬ 
tracted for in writing,*® or such requirement has 
been waived* ^ by a municipal officer authorized 
to do so,** or the municipality is estopped to as¬ 
sert noncompliance therewith,** or the requirement 
is not applicable to the work in question;*^ but, 
where the facts and circumstances were such as 
to authorize a written order for extra work and 
the contractor was delayed by the refusal of the 
proper officer to give him such written order, he 
is entitled to recover whatever damage he sustained 
by reason of the delay.*5 Likewise, unless the re¬ 
quirement has been waived by the municipality,*® 
a contractor is not entitled to recover for extra work 
where he has failed to comply with a provision 
of the contract or statute requiring a claim for ex¬ 
tra work to be presented in writing,*7 within a 
specified time** after discovery of the facts.** Un¬ 
der some,^® but not other,^! contractual provisions 


tractor for extra coat occasioned by 
collapse of false work on municipal 
bridge warranted contractor’s recov¬ 
ery for no more than maximum lia¬ 
bility of city on contract, where ar¬ 
bitration clause on which award was 
baaed was part of contract and re¬ 
quired to be read with clause In con¬ 
tract fixing city’s maximum liability. 
—Oanuso v. City of Philadelphia, 192 
A. 138, 826 Fa 802. 

25. N.T.—Odell v. New Toric. 200 N. 
T.S. 705, 206 App.Dlv. 68, appeal 
dismissed 143 N.K 744, 287 N.Y. 
664. affirmed 144 N.B. 917, 238 N.Y. 
628—^R. G. Packard Co. v. New 
York, 187 N.Y.S. 9, 161 App.Dlv. 
941, affirmed 104 N.S2. 1189, 210 N. 
Y. 690. 

26. U.S.—Todd Dry Dock Engineer¬ 
ing & Repair Corporation v. City 
of New York, aC.A.N.Y., 64 F.2d 
490. 

27. U.S.—Todd Dry Dock Engineer¬ 
ing & Repair Corporation ▼. City 
of New York, supra 

N.Y.—Gearty v. City of New York, 
63 N.E. 804, 171 N.Y. 61. 

28L N.Y.—^Empire Foundation Cor¬ 
poration V. Town of Greece, 81 N. 
Y.S.2d 424. 

Oral waiver by municipality’s en¬ 
gineer of provisions In sewer con¬ 
struction contract, governing claims 
for extra work, did not dispense with 
contract requirements, where the 
contra.ct expressly provided that no 
waiver should be made on behalf of 
the municipality except by a duly 
adopted resolution.—^Progressive 

Clay Co. V. Springfield Tp., Union 
County. 168 A. 652. 114 N.J.Eq. 269. 


22. U.S.—Middle West Const, v. 
Metropolitan Dist. of Hartford. C. 
CAConn., 183 F.2d 4'68, cerUorari 
denied 64 S.Ct 35, 320 U.S. 737, 88 
L.Ed. 436—^Highway Const. Co. of 
Ohio y. City of Miami, C.C.A.Fla, 
126 F.2d 777, certiorari denied 63 
S.Ct 36. 817 U.S. 648, 87 L.Ed. 518 

Ill.—^Herllhy Mid-Continent Co. v. 
City of Chicago, 72 N.E.2d 739, 331 
I11.APP. 78. 

N.J.—Howland v. City of Asbury 
Park, 149 A. 116, 106 N.J.Law 259 
—^Progressive Clay Co. v. Spring- 
field Tp., Union County, 168 A. 662, 
114 N.J.Eq. 269. 

32 U.S.—City of Baton Rouge, Tjbl, 
V. Robinson, aC.A.La., 127 F.2d 
698, certiorari denied Robinson v. 
City of Baton Rouge, La., 63 S.Ct. 
43, 317 U.S. 649, 87 L.Ed. 622— 
Bhghway Const. Co. of Ohio v. City 
of Miami, aC.A.Fla., 126 F.2d 777, 
certiorari denied 63 S.Ct. 35, 317 U. 
S. 643, 87 L.Ed. 618. 

La.—^Delaney v. John O. Chisolm ft 
Ca, 0L17 So. 448, 166 La. 40>6. 

N.J.—^Progressive Clay Co. v. Spring- 
field Tp., Union County, 168 A. 662, 
114 N.J.EQ. 269. 

Pa.—^Morgan v. City of Johnstown. 
160 A. 696. 306 Fa. 456. 

44 C.J. P 402 note 63. 

31. Ind.—Michigan City v. Witter, 
84 N.E.2d 132, 218 Ind. 562, 135 A. 
L.R. 1259. 

N.Y.—City of New York v. National 
Dredging Co., 5 N.Y.S.2d 443, 264 
App.Div. 630, affirmed 18 N.E.2d 
692, 279 N.Y. 749. 

44 C. J. p 402 note 64. 

Facts held not to show waiver 

Mich.—Schneider v. Ann Arbor. 162 
N.W. 110, 195 Miph. 699. 
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Pa.—^Morgan v. City of Johnstown, 
160 A. 696, 3016 Pa. 456. 

32. R.L—Callan y. Peck. 91 A. 84. 87 
R.I. 227. 

44 C.J. p 403 note 66. 

33. Mich.—A. J. Smith Const. Co. v. 
Marine City, 255 N.W. 209, 267 
Mich. 367. 

44 C.J. P 403 note 66. 

34ti U.S.—^Wood V. Ft Wayne, Ind., 
7 S.Ct 219, 119 U.S. 812, 30 L.Ed. 
4-16. 

44 C.J. p 408 note 67. 

3ft Md.—^Baltimore City v. Clark, 97 
A. 911, 128 Md. 291. 

3ft N.Y.—^Rinehart & Dennis Co. v. 
City of New York, 188 N.E. 276, 
263 N.Y. 120. 

44 CJ. p 403 note 69. 

37. N.Y.—^Rinehart ft Dennis Co. v. 
City of New York, supra. 

3& Iowa.—Capital City Brick, etc., 
Co. V. Des Moines, 132 N.W. 188, 
152 Iowa 354. 

44 C.J. P 403 note 70. 

39. N.Y.—^Arthur A. Johnson Corpo¬ 
ration V. City of New York, 295 N 
Y.S. 647, 162 Mlsc. 666, affirmed 
298 N.Y.S. 188, 251 AppDiv. 811. 

4ft Ill.—^Herllhy Mid-Continent Co. 
V. City of Chicago, 72 N.E.2d 789, 
331 IlLApp. 78. 

N.Y.—^Brooklyn-Manhattan Transit 

Corporation v. City of New York, 
279 N.Y.S. 816, 244 App.Div. 745, 
affirmed 199 N.E. 644, 269 N.Y. 547. 

Pa.—Morgan v. City of Johnstown, 
160 A. 696, 306 Pa. 456. 

44 C.J. p 403 note 71. 

4L U.S.—Salt Lake City v. Smlthi 
Utah, 104 F. 457, 43 C’CJt 687. 
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an estimate, certificate, or decision by the engineer 
or other designated officer is required as a condi¬ 
tion precedent to recovery of compensation for extra 
work. Where the provision comprehends such 
claims, it is the duty of the officer to pass thereon,^^ 
and his estimate, certificate, or decision is, in the 
absence ot fraud^^ or an error of law in the con¬ 
struction of the contract,^* binding and conclusive 
on the parties,^5 or at least constitutes prima facie^® 
or strong^^ evidence. However, a contractual pro¬ 
vision making the engineer’s certificate a condi 
tion precedent to payment for extra work may be 
waived by the city.^® Some charter provisions re¬ 
quire, in a limited class of cases, a certification, by 
the head of the appropriate department, of the 
necessity of an expenditure for additional work.^® 

§ 1203. Source and Medium of Compensation 

Compensation for work covered by a contract for a 
municipal Improvement may ordinarily be paid Inv and 
only In, the medium provided by contract or statute. 

Where the work covered by a contract for a mu¬ 
nicipal improvement has been performed, and con¬ 
ditions precedent, if any, to payment have been 
fulfilled, compensation may ordinarily be paid in,®® 
and only in,®i the mode or medium provided by con 


tract or statute. Sometimes the contract confers 
on the municipality an option to pay in money or 
bonds.®® Also, some statutes provide two or more 
modes of payment for a municipal improvement, 
and the adoption by the municipality of one mode 
of payment excludes the idea of payment in any 
other mode.®® However, where the improvement 
and the contract therefor were legally authorized, 
and the other party to the contract has acted there¬ 
on, payment cannot be escaped where there is a 
lawful means of making it,®^ even though the mu¬ 
nicipality may be without power to provide funds 
for payment from the particular sources specified 
in the resolution for the making of the improve¬ 
ment®® Also, a notice to bidders disclaiming lia¬ 
bility on the part of the city for payments from 
certain sources except for such moneys as are ac¬ 
tually received by the city does not relieve it from 
liability for that part of the price for which it has 
failed to provide any source of pa 3 rment®® The 
municipality may be obligated to pay to the con¬ 
tractor money paid to it by third persons voluntari¬ 
ly,® or without complaint as to the method of col¬ 
lection,®® for the purpose of defraying part or 
all of the cost of the improvement. Under a con¬ 
tract providing for pa 3 rment to the contractor, the 


4ti N.T.—^People v. CTaven, 104 N.S. 
922, 210 N.Y. 443. 

43. Pa.—Jonathan Clark, etc., Co. v. 
Pittaburgh, 66 A. 164, 217 Pa. 46. 

Wis.—^Park v. Milwaukee. 192 N.W. 
1012. 180 Wla. 278. 

44. N.Y.—^Merrlll-Ruckgaber Co. v. 
New York, 145 N.Y.8. 577. 160 App. 
Dlv. 613. 

45. U.S.—^Barker v. New York, N. 
Y.. 242 F. 350, 155 aaA. 126. 

44 C.J. p 403 note 74. 

Sejeotlon of claim 

A contractor conatructing Inter¬ 
cepting aewer ayatem for city was 
not barred from recovering for ex- 
traa under terms of contract on 
ground that its claim therefor was 
rejected by city engineer.—^Middle¬ 
sex Concrete Products & Excavating 
Corporation v. Northern States Im¬ 
provement Co., 19 A.2d 48, 129 N.J. 
Eq. 814. 

46. N.Y.—^Bronx Asphalt Corpora¬ 
tion V. City of New York, 86 N.Y.S. 
2d 7. 

47. Bums agreed on between city 
engineer and paving contractor as 
due for extras, even though not ac¬ 
count stated, constituted strong evi¬ 
dence that amounts allowed by city 
on basis thereof were correct.—^Butts 
V. RandaU, 260 N.Y.S. 718, 145 Mlsc. 
708. 

48. Md.—^Baltimore City v. Poe, 104 
A. 860, 182 Md. 687. 

49L N.Y.—Dady v. New York, 121 N. 


Y.S. 860, 65 Mlsc. 882, affirmed 133 
N.Y.S. 1117, 149 APP.D1V. 964, mod¬ 
ified on other grounds 101 N.E. 
1100, 208 N.Y. 646. 

50. Mo.—^Missouri Service Co. v. 
City of Stanberry, 108 S.W.2d 26, 
841 Mo. 600. 

Pa.—Philadelphia v. Bickley, 8 A. 

686. 2 Pa.Caa. 214. 

Bffeot of fltate-aid oertUloate 

Street j>aving contract did not re¬ 
quire cash payment of amount of 
nonnegotlable state-aid certificate to 
contractor.—^Philpot Const. Co. v. 
Danaher, 28 S.W.2d 682, 180 Ark. 926. 
61. Kan.—^Brown-Crummer Inv. Co. 
V. Arkansas City, 266 P. 60, 125 
Kan. 768. 

N.Y-—Weston v. Syracuse, 53 N.E. 
12, 168 N.Y. 274. 70 AhlS-R. 472, 48 
L.R.A. 678. 

SelULqneat elalms 

Company constructing sewers was 
not required to accept delinquent 
claims in payment.—City of Paducah 

V. Koller Plumbing Co., 294 S.W. 477, 
219 Ky. 779. 

CeztUloatea 

Waterworks contractors not agrree- 
Ing to make absolute acceptance of 
waterworks certificates in full pay¬ 
ment of claim could not be compelled 
to accept certificates.—^Mote v. In¬ 
corporated Town of Carlisle, 283 N. 

W. 696, 211 Iowa 892. 

58, U.S.—R. M. Grant & Co. v. City 
of Lake Worth, C.C.A.Fla., 40 F.2d 
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579, certiorari denied City of Lake 
Worth V. R. M. Grant & Co., 51 S. 
Ct. 82, 282 J.S. 878, 75 L.Ed. 775. 
Kan.—^Kansas City v. R. J., etc., 
Boyd Constr. Co., 120 P. 347, 86 
Kan. 218. 

63. 111.—Gray v. Joliet, 122 N.E. 550, 
287 Ill. 280. 

44 C.J. p 403 note 88. 

54. Iowa.—^Humboldt County v. Da¬ 
kota City, 196 N.W. 68, 197 Iowa 
457. 

Bepndlation of bonds 
A city, giving bonds in payment 
of a paving contractor, if successful 
In defending a suit on the bonds, 
would nevertheless be liable to con¬ 
tractor or his assignee for money 
due under contract.—South Sioux 
City V. Hanchett Bond Co., C.C.A. 
Neb., 19 F.2d 476. 

65. U.S.—^R. M. Grant & Co. v. City 
of Lake Worth, C.C.A.Fla, 40 F.2d 
579, certiorari denied City of Lake 
Worth V. R. M. Grant & Co., 61 S. 
Ct. 82, 282 U.S. 878, 75 L.Ed. 775. 

Wash.—Woldenberg v. Sampson, 104 
P. 184, 66 Wash. 162. 

66. Ind.—^Indianapolis v. American 
Constr. Co., 96 N.E. 608, 176 Ind. 
510. 

44 C.J. p 404 note 98. 

67. Tex.—^Dallas v. Brown, 8l S.W. 
298, 10 TexClv.App. 612. 

44 C.J> p 404 note 94. 

5a IlL—Chicago v. Stuart, 63 HL 

88 . 
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municipality is not entitled to credit for payment 
to the contractor’s employees without his consent,^9 
even though a statute enacted after the making of 
the contract authorizes such payment.^O Failure 
of the municipal corporation to provide funds to 
carry out the contract may constitute a breach en¬ 
titling the contractor to recover damages,61 but 
the terms of the contract must be such that the 
acts or omissions of the municipality in this re¬ 
spect constitute a breach thereof.®^ 

Voucher. A delivery by the city and the accept¬ 
ance by a contractor of a voucher which is ineffec¬ 
tive for any purpose othei than as an admission 
of liability is not a payment,®3 and does not form 
the basis of an accord and satisfaction.®^ Where 
the issuance of the vouchers in question is unlaw¬ 
ful under the statute, the amount of money repre¬ 
sented thereby is to be considered as still in the 
hands of the city.®® 


§ 1204. -General or Special Funds 

Provision may be made for payment from a special, 
rather than from a general, fund, In which case the mu¬ 
nicipal corporation Is liable only to the extent of such 
fund In the absence of circumstances Imposing liability 
on It generally. 

In the absence of legislative provisions to the 
contrary a municipal corporation may render itself 
generally liable on an improvement contract,® ® 
and defray the cost of the improvement from its 
general funds,®^ but, under numerous charter, stat¬ 
utory, or contractual provisions, pa3maent is to be 
made from a special,®® rather than a general,®^ 
fund, and the municipality is liable only to the ex¬ 
tent of such special fund,*^® unless the right to 
raise such fund has been lost by its negligence, 
the fund has been wrongfully diverted,^^ or the 
inadequacy of such special fund or the method of 
raising it is not known or sufficiently brought to 
the notice of the contractor."^® Under a contract 


69. Cal.—^McGee v. San Jose, 7 P. 
189, 8 P. 641. 68 Cal. 91. 

60. Cal.—McGee v. San Jose, supra 

61. U.S.—City of Orlando v. 

Murphy, C.C.A.Fla., 94 F.2d 426. 

Or.—^Public Market Go. of Portland 
V. City of Portland, 170 P.2d 586. 
179 Or. 867, certiorari denied. City 
of Portland v. Public Market Co. 
of Portland, 67 S.Ct. 861, 330 U.S. 
829, 91 L.E(L 1278. 

68. U.S—aty of Orlando v. 

Murphy, C.C.A.Fla., 94 F.2d 426. 
63. Ill.—Terre Haute Vitrified Brlds 

Co. V. Montgomery County Ix>an, 
etc., Co., 163 IlLApp. 441. 

6^ Ill.—Terre Haute Vitrified Bri<^ 
Go. V. Montgomery County Loan, 
etc., Co., supra. 

65. Ill.—Reinforced Concrete Pipe 

Co. V. Momence, 208 IlLApp. 428. 

68. Minn.—State v. Ely, 161 N.W. 
645, 129 Minn. 40, Ann.Cas.l916B 
189. 

44 C.J. p 404 note 2. 

Bxpress or Imidlea ]>lAdge 
Pledge by city of general credit 
for completion of entire paving pro¬ 
gram, so as to become liable to con¬ 
tractor for loss of anticipated prof¬ 
its and extra expense caused by un¬ 
necessary delay attributable to act 
or neglect of city, could arise only 
expressly or by necessary Implica¬ 
tion.—City of Orlando v. Murphy, C. 
C.A.Fla., 84 r.2d 681, certiorari de¬ 
nied Murphy v. City of Orlando, 57 
S.Ct 45, 299 U.S. 680, 8l L.Ed. 427. 

67. Or.—^Public Market Co. of Port¬ 
land v. City of Portland, 88 P.2d 
440, 160 Or. 155. 

44 C.J. p 404 note 8. 

68. N.T.—People v. Smith, 184 N.T. 
S. 819, 149 APP.D1V. 882. 

44 C.J. p 404 note 4. 


Payment out of profits from ntUlty 
Neb—Southern Nebraska Power Co. 
V. Village of Deshler, 265 N.W. 880, 
130 Neb. 598. 

Uses to which fond may be put 

(1) Compensation for engineering 
services constitutes part of cost of 
municipal swimming pool and may 
be paid from appropriation made for 
purpose of paying cost of such pool. 
—^Moore v. City of Kokomo, 60 N.E. 
2d 530, 228 Ind. 293. 

(2) Where town, having construct¬ 
ed road to another community with 
fund contributed by railway In con¬ 
sideration of vacation of certain 
streets for railway's benefit, con¬ 
tracted for surfacing of road, and, 
In order to obtain federal grant 
therefor, inviolably appropriated bal¬ 
ance of fund contributed by railway, 
town was bound to use such fund 
and federal gprant to pay contractor 
for work. Including work outside 
town limits.—Womack-Rayburn Co. 
V. Town of Worthington, 9-1 S.W.2d 
18, 262 Ky. 710. 

68. Or.—Carruthers v. Astoria, 143 
P. 899, 1106, 72 Or. 505. 

44 C.J. p 404 note 5. 

70. Ill.—^People ex rel. Anderson v. 
Village of Bradley, Kankakee 
County, 6 N.E.2d 240, 288 IlLApp. 
162, reversed on other grounds 
People ex rel. Anderson v. Village 
of Bradley, 11 N.E.2d 416, 367 Ul. 
301. 

N.Y.—^Brooklsoi-Manhattan Transit 

Corporation v. City of New York, 
279 N.Y.S. 316. 244 App.Div. 745, 
affirmed 199 N.E. 664, 269 N.Y. 647. 
44 G.J. p 404 note 6. 

Bight to snspead wozfc 
Under paving construction con¬ 
tract authorized by resolution of city 
council providing that entire cost 
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should be paid by special assess¬ 
ments pursuant to statute providing 
that proceeds of bond Issue with col¬ 
lections on special assessments 
should constitute fund for payment 
of contract, city was not obligated 
to continue operations under contract 
after fund created by assessments 
and sale of bonds was exhausted, 
and, hence, contractor was not enti¬ 
tled to damafes for loss of antici¬ 
pated profits on uncompleted work at 
time of susimslon of work because 
of exhaustion of such fund, notwith¬ 
standing bonds issued were general 
obligation of city.—City of Orlando 
V. Murphy, C.C.A.Fla., 84 F2d 531. 
certiorari denied Murphy v. City of 
Orlando, 67 S.Ct. 45, 299 U.S. 680, 81 
L.Ed. 427. 

71- Pa.—O’Hara v. Scranton City, 
54 A. 713, 205 Pa. 142. 

Wash.—Stephens v. Spokane, 44 P. 
641, 45 P. 81, 14 Wash. 298. 

TSl 111.—^People ex rel. Anderson v. 
Village of Bradley, Kankakee 
County, 6 N.E12d 240, 288 IlLApp. 
162, reversed on other grounds 
People ex rel. Anderson v. Village 
of Bradley, 11 N.E.2d 415, 867 Ill. 
301. 

44 C.J. P 406 note 8. 

73- Mich.—^Morley Bros. v. Carroll¬ 
ton Tp.. 9 N.W.2d 543, 306 Mich. 
285. 

PubUoatloiL 

Single newspaper publication of 
township ordinance authorizing con¬ 
struction of a water supply system 
did not place seller on notice that 
Its bills against township for materi¬ 
als used In the system might not be 
paid or that they were payable only 
from moneys obtained from sale of 
self-liquidating revenue bonds or 
from proceeds from operation of the 
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providing for construction of as much of an im¬ 
provement as can be constructed with appropriations 
already made, the municipality is liable for con¬ 
struction in excess of such appropriation where it 
fails to notify the contractor when the appropriation 
is exhausted.'^^ Where the contract calls for pay¬ 
ment from a special fund and the municipality there¬ 
after abandons the improvement, it cannot avoid 
pa 3 'ment by setting up the contingent nature of the 
contract, but is liable out of the general fund.^^ 

§ 1205. -Bonds or Warrants 

Provision may be made for payment for a public Im¬ 
provement in bonds of the municipal corporation or In 
warrants. 

Under some contracts for municipal improve¬ 
ments, or statutes relating thereto, part or all of 
the contract price is to be paid in bonds of the 
municipal corporation,'^^ and the bonds are to be in 
the form provided by statute as to character and 
manner of pa 3 Tnent.^^ The contractor is required 
to accept legally issued bonds,"?* and, where there 
is a delay or failure to deliver the bonds, he may 
proceed against the municipal officers to compel de¬ 
livery^* or recover damages for breach of con¬ 
tract.** Where the contract does not fix a stand¬ 
ard of value of the bonds, some authorities hold 
that the contractor is required to take the bonds at 
their face value*i plus accumulated interest at the 
time of delivery,** but other authorities hold that 
in such case the parties are left to fix the price 
of the bonds by agreement,** there being no pre¬ 
sumption that they are to be taken at par,**^ or at 
the market or any other price.** Where the bonds 


are received in advance, they may be considered 
as the equivalent of money advanced before due 
so as to entitle the municipality to credit for interest 
thereon.*® If \varrants are issued in payment for 
an improvement, the municipality is primarity liable 
on such warrants.*^ Under some statutes the mu¬ 
nicipality is without power to pay for work in war¬ 
rants which cannot, at the time of delivery, be 
sold for their face value.** Where the municipal 
corporation, in order to restore the balance between 
the special improvement fund and the general fund, 
issues warrants to the contractor in excess of the 
amount due him, which excess he later returns, 
the transaction, although irregular, is not fraudu¬ 
lent and does not prevent bona fide execution of 
the contract.*® 

§ 1206. -Assessment or Tax Bills 

a. In general 

b. Failure to levy, issue, or collect 

c. Invalidity or insufficiency 

a. In General 

Under a contract providing for payment for a munic¬ 
ipal Improvement by special assessments, the municipal 
corporation does not ordinarily become directly or gen¬ 
erally liable, the liability being In rem against the prop¬ 
erty and limited to funds collected from the assessed 
property owners- 

Under a contract for a municipal improvement 
providing for payment on the completion of the 
work, rather than on the making and collection of 
an assessment on the property benefited by the im¬ 
provement, the rights of the contractor are not af¬ 
fected by questions pertaining to an assessment.®® 


system so as to preclude recovery of 
bills from township.—^Morley Bros. 
V. Carrollton Tp., supra. 

7^ Conn.—Sllllman & Godfrey Ca 
v. Town of Westport, 150 A. 602, 
111 Conn. 510. 

73. IlL—Charles Deleuw & Co. v. 
City of Charleston, 19 N.E.2d 207, 
298 111.APP. 408. 

78. Cal .—^PoweU v. Los Angeles, 
284 P. 846. 70 Cal.App. 789. 

44 ax p 405 note 11. 

Talidity of contract 
City’s agreement to deliver bonds 
to pay for sewer to contractor's as¬ 
signee who financed the contractor 
was a valid contract.—^Brown-Crum- 
mer Inv. Co. v. Arkansas City, 286 
P. 60, 125 Kan. 768. 

Xmpxoper disposition of bonds 
City, after agreeing to Issue bonds 
for sewer to corporation financing 
contractor, may not deliver bonds to 
another bond dealer.—Brown-Crum- 
mer Inv. Ca v. Ark an s as City, supra. 


77. Wash.—Comfort v- Tacoma, 252 
P. 929, 142 Wash. 249. 

Goaranty fund 

Even though the ordinance author^ 
Izlng the Improvement is silent on 
the subject, the contract necessarily 
imports that the bonds will be in 
accordance with the local Improve¬ 
ment guaranty fund law.—Comfort 
V. City of Tacoma, supra. 

78. Or.—^Naylor v. McColloch, 108 
P. 68. 64 Or. 805. 

79. Idaho.—^Broad v. Moscow. 99 P. 
101, 15 Idaho 606. 

sa Kan.—^Brown-Crummer Inv. Co. 
v. Arkansas City, 266 P. 60, 125 
Kan. 768. 

Accepting cash wUhont prejudice 
Acceptance by corporation financ¬ 
ing contractor of cash payment for 
sewer, agreed not to affect corpora^ 
tlon’s rights under contract, did not 
prevent Its suing city for breach of 
contract to deliver bonds to It.— 
Brown-^lrummer Inv. Co. v. Arkan¬ 
sas City, supra. 
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81. Wash.—Jennings v. Pasco, 144 
P. 37, 83 Wash. 335. 

82. Wash.—Jennings v. Pasco, su¬ 
pra. 

83. Kan.—Kansas City v. R. J., etc., 
Boyd Constr. Co., 120 P. 847, 86 
Kan. 213. 

M. Kan.—^Kansas City v. R. J., eta, 
Boyd Constr. Co., supra. 

86. Kan.—Kansas City v. R. J., eta, 
Boyd Constr. Co., supra. 

88. Or.—Oregon Engineering Co. v. 
West Linn, 186 P. 760, 94 Or. 234. 

87. K.D.—Merchants’ Kat Bank v. 
Devils Lake, 178 N.W. 748, 42 N. 
D. 446. 

44 ax p 405 note 21. 

88L Mont.—Evans v. Helens* 199 P. 
446, 60 Mont 677. 

89. Tex.—Clark v. W. L. Pearson & 
Co., ClvADP., 26 S.W.2d 382, af¬ 
firmed 39 S.W.2d 27, 121 Tex. 84. 

9a Ohio.—State v. Mt Temon, 4 
Ohio N.P.,N.S.. 317. 
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Likewise, where the contract does not contemplate 
that payment shall be made solely from funds raised 
by assessment, the municipal corporation is liable 
generally and collection is not restricted to assess- 
ments.^1 Frequently, however, contracts for mu¬ 
nicipal improvements, or statutes relating thereto, 
provide for payment, in whole or in part, from the 
proceeds of special assessments levied on abutting 
property or in assessment bills or special tax bills 
issued against such property.®* Under a contract 
to be discharged by special assessments, the liability 
is one in rem against the property,®* and not one 
in personam against the municipal corporation;®* 
but the municipality may properly act as trustee in 
collecting the assessments and applying the pro¬ 
ceeds thereof.®^ A special improvement assess¬ 
ment may not be used to pay for work not within 
the ordinance unless such work consists of minor 
details fairly implied or necessarily included within 
its general terms.®® 

Where the municipality has embarked on a street 
improvement proceeding under the authority of an 
ordinance prescribing that payment for the work 
shall be derived only from assessments on adja¬ 
cent property, it may not ignore the ordinance®^ 
or depart from it except by another ordinance;®® 
municipal authorities cannot by resolution, after per¬ 
formance of the work, impose liability on the city.®® 
However, where there has been full performance 
by the contractor and conditions precedent to pay¬ 


ment, if any, have been fulfilled, the contractor is 
entitled to any amount, not exceeding the contract 
price,i which the municipality has actually col¬ 
lected from special assessments,® less such costs 
and expenses as are properly chargeable to it;® 
and the municipality is liable to him in an action 
for money had and received where it wrongfully 
refuses to pay him the amount collected* or has di¬ 
verted the fund to other purposes.® It has also been 
held that the payment of special taxes or assess¬ 
ments to the county treasurer renders him liable 
to the contractor or his assignee for the amount 
so paid,® and that the persons who paid the taxes 
are not entitled to an injunction restraining pay¬ 
ment by the treasurer to the contractor or his as- 
signee.T 

b. Failure to Levy, Tssae, or Collect 

Ordinarily the municipal corporation does not become 
liable for the coat of Improvements to be paid for from 
the proceeds of special assessments until the assessments 
have been collected; but, as a rule. If the municipality 
neglects or refuses to levy and collect the assessment It 
renders Itself generally liable. 

Where the contractor is to receive his pay from 
the proceeds of special assessments, ordinarily the 
municipal corporation does not become liable for 
the cost of improvements until the assessments 
levied to pay therefor have been collected,® espe¬ 
cially where it does everything required of it by 


91. U.S.— "R, M. Grant & Go. v. City 
of Lake Worth, C.C.A.Fla., 40 F.Sd 
579, certiorari denied City of Lake 
Worth V. R. M. Grant & Co., 61 S. 
Ct. 82. 282 U.S. 878. 75 L.Ed. 776. 
Ga.—^Wilkes County v. City of Wash¬ 
ington, 145 S.E. 47, 167 Ga. 181. 

99. Ey.—^Etoerth v. City of Sturgis. 

299 S.W. 1074, 221 Ey. 835. 

44 C.J. p 405 note 24. 

Validity of coBtraot 
Where resolution of necessity 
passed by city council preparatory 
to issuance of special assessment 
certificates to pay for street paving 
was void because It had not been 
passed by a three-fourths vote of 
council, contract under which con¬ 
tractor was to accept payment in 
assessment certificates, except for 
deficiency which was to be payable 
by city warrants, was a nullity.— 
Lytle V. City of Ames, 279 N.W. 468, 
225 Iowa 199. 

Chmtractor boiud by ohaurter pxovl. 
Sion 

Paving contractors were bound to 
take cognizance of charter provi¬ 
sions for payment of cost of Im¬ 
provements by special assessments, 
not general tax.—City of Newberg v. 
Warren Const. Co., 278 P. 96, 180 Or. 
68 C. J.G.~-69 


64, rehearing denied 279 P. 644, 130 
Or. <64, and opinion corrected 281 P. 
1119,180 Or. 643. 

93. Idaho.—^Broad v. Moscow, 99 P. 
101, 16 Idaho 606. 

94u Idaho.—^Broad v. Moscow, supra. 
La.—State ex rel. Globe Const. Co. v. 
Town of Plaquemlne, 143 So. 7, 175 
La. 69. 

Blreot UabUlty 

Such a contract ordinarily does 
not create a direct liability on the 
part of the municipality; the liabil¬ 
ity Is limited to funds collected from 
the assessed property owners.—^Wen¬ 
zel & Henoch Const. Co. v. Town of 
Wauwatosa, 277 N.W. 624, 227 Wis. 
26. 

96. U.S.—Gray v. City of Santa Fe, 

C.C.A.N.M., 89 F.2d 406. 

N.M.—Hodges V. RosweU, 247 P. 310. 
81 N.M. 884. 

96. Ill.—^Monahan v. City of Wil¬ 
mington, 169 N.E. 199, 328 Ill. 242. 

97. Or.—^Montague-O’Rellly v. Mll- 
waukle, 193 P. 824, 199 P. 605. 101 
Or. 478. 

96. Or.—^Montague-O'Rellly v. Mll- 
waukle, supra. 

99. Cal.—^McBean v. San Bernar¬ 
dino, 81 P. 49, 96 Cal. 188. 
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L Wash.—ChehaliB v. Robinson, 152 
P. 696, 87 Wash. 690. 

2. Wash.—Chehalls v. Robinson, su¬ 
pra. 

44 GJ. p 405 note 84. 

3. Wash.—ChehaliB v. Robinson, su¬ 
pra. 

44 GJ. p 406 note 35. 

A Ean.—^Atchison v. Friend, 96 P. 
348, 78 Kan. 80. 

Wis.—Silkman v. Milwaukee, 81 Wls. 
655. 

6 . Ill.—People ex rel. Anderson v. 
Village of Bradley, EAnkakee 
County. 6 N.E.2d 240, 288 IlLApp. 
162, reversed on other grounds 
People ex rel. Anderson v. Village 
of Bradley, 11 N.*B.2d 416, 867 Ill. 
801. 

44 C.jr. p 40*6 note 87. 

6. Iowa.—^Red Oak First Nat Bank 
V. Eelly, 189 N.W. 664, 169 Iowa 
812. 

7. Iowa.—^Red Oak First Nat Bank 
V. Easily, supra. 

SL IlL—First Nat Bank v. Village 
of Dolton, 6 N.E.2d 782, 288 IlL 
App. 86. 

BAn.—Atchison r. Friend, 96 P. 848, 
78 Ean. 80. 

44 GJ. p 406 note 40. 
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contract and statute to collect the assessments.^ 
However, although there is some authority to the 
contrary,it is a rule that, where the municipal¬ 
ity neglects or refuses to levy and collect an assess¬ 
ment to pay for an improvement, it renders itself 
generally liable in damages to the contractor for 
the cost of the improvement^ unless the contractor’s 
rights with regard to an assessment may be en¬ 
forced by mandamus, 12 or the contract is invalid,^® 
or the city is exempt from liability by express char¬ 
ter or statutory provisions;!^ and the rule is ap¬ 
plicable notwithstanding a provision in the con¬ 
tract that the contractor shall look for payment only 
to the special fund to be created by the assess¬ 
ments,i^ or that the improvement shall be at the 
cost of the abutting property,i® or that the munici¬ 
pality shall be liable to the contractor only for the 
amounts actually collected from the assessments.i^ 
Likewise the municipality may become liable to the 
contractor for unreasonable delay, due to its fault 
or negligence, in making or collecting assessments,!® 
or for its failure to provide for collecting from a 
street railway its share of the cost of an improve- 
ment-i® However, where a contractor accepts as¬ 
sessment certificates or special tax bills in pa^mient 
for his work, his failure to collect them will not 
always render the municipal corporation liable.®® 


The municipality is liable to the contractor for the 
amount of the assessments where collection there¬ 
of has been prevented and rendered impossible by 
voluntary acts of the municipality,^! but not where 
collection has been prevented by authorized acts 
of county officials®® or through the fault of the con¬ 
tractor himself.23 The contractor or his assignee 
cannot compel the making of assessments unless 
and until the work has been finally accepted;®® 
but where the contractor is prevented by the city 
from completing an improvement, and as a con¬ 
sequence the assessment cannot be collected, he may 
recover from the municipality the value of the work 
actually performed.®® The contractor has no claim 
against the property owners until assessments have 
been levied.®® 

c. Invalidity or Ihsufficidncy 

The municipal corporation may be liable to the con¬ 
tractor where the assessment proves Invalid or unenforce¬ 
able because of municipal fault or neglect; and, according 
to some authorities, the municipality Is liable for a de¬ 
ficiency In the amount realized from the assessment. 

The municipal corporation may be liable to the 
contractor where the assessment proves invalid in 
whole or in part,®^ at least where the invalidity of 
the assessment results from the neglect and failure 
of the municipality to take the proper jurisdictional 


9. IlL—Conway v. Chicago, 86 N.E. 
619, 237 Ill. 128. 

44 C.J. p 406 note 41. 

10. Wash.—State v. Hastings, 207 
P. 23. 120 Wash. 283. 

44 C.J. p 406 note 42. 

11. Ky.—City of Covington v. Mc¬ 
Kenna, 46 S.W.2d 760, 242 Ky. 452 
—City of Catlettsburg v. Citizens* 
Nat. Bank of Ironton, Ohio, 27 S. 
W.2d 662. 234 Ky. 120. 

Or.—^Public Market Co. of Portland 
V. City of Portland, ISO P.2d 624, 
171 Or. 522, opinion amplified 138 
P.2d 916, 171 Or. 622—J. H. Till¬ 
man Co. V. City of Seaside, 26 P.2d 
917, 145 Or. 239. 

Fa.—^Palmer v. City of EiiSf 9 A.2d 
378, 837 Pa. 5. 

44 CJ. p 406 note 48. 

12. IlL—Conway v. Chicago, 86 N. 
E. 619, 287 IlL 128. 

44 G.J. P 406 note 44. 

18. Or.—^Montague-O’Rellly Co. v. 
Milwaidcle, 193 P. 824, 199 P. 605, 
101 Or. 478. 

14, Ky^—^Lismpton v. DanvlUe, 255 
S.W. 1029. 201 Ky. 81. 

44 CJ*. p 406 note 46. 

18. Or.—O’Neil ▼. Portland, 118 P. 
656, 59 Or. 84. 

Wyo.—CCzpiu Jhzls cited in Henning 
V. City of Casper, 67 P.2d 1264, 
1269, 50 Wya 1. I 


[18- Ky.—City of Covington v. Mc¬ 
Kenna, 46 S.W.2d 760, 242 Ky. 452 
—City of Catlettsburg v. Citizens’ 
Nat. Bank of Ironton, Ohio, 27 S. 
W.2d 662, 234 Ky. 120—Cohen v. 
City of Henderson, 207 S.W. 4, 182 
Ky. 658. 

17. Pa.—^Dale v. Scranton, 80 A. 
1110, 281 Pa. 604. 

18. Or.—O'Neil v- Portland, 118 P. 
655, 59 Or. 84. 

44 C.J. p 406 note 49. 

Xaterest 

<1) Damages recoverable by con¬ 
tractor for municipality's failure to 
provide special fund to pay street 
Improvement warrants included loss 
of interest on warrants at legal rate. 
—J. H. Tillman Co. v. City of Sea^ 
side, 25 P.2d 917, 145 Or. 239. 

(2) Contractor Improving street 
should be denied Judgment against 
city for Interest between date of 
street assessment ordinance and of 
Improvement bonds.—City of Provi¬ 
dence V. Southern Roads Co., 50 S.W. 
2d 931, 244 Ky. 846. 

19. U.S.—^Barber Asphalt Pav. Co. v. 
Denver, Colo., 72 F. 836, 0.9 C.C.A. 
189. 

80. Mo.—Dalton v. Poplar Bluff, 72 
S.W. 1068, 178 Mo. 39. 

44 C.J. P 407 note 61. 
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81. Kan.—^Atchison v. Friend, 96 P. 

348, 78 Kan. 80. 

44 CJ. p 407 note 52. 

88 . Kan.—^Atchison v. ETrlend, su¬ 
pra. 

44 C.J. p 407 note 58. 

83. Pa—Union Paving Co. v. City 
of Philadelphia, 190 A. 210, 125 Pa. 
Super. 421. 

84. Ind.—State v. Indianapolis, 128 
N.E. 405, 188 Ind. <685. 

85b Ind.—^Dunkirk v. Wallace, App.» 

45 N.E. 614. 

44 aJ. p 407 note 66. 

Failure to perform as defeating as¬ 
sessment see Infra S 1883. 

88 . La.—State ex rel. Globe Const. 
Co. V. Town of Plaquemlne, 143 So. 
7, 176 La 69. 

87. IlL—Bunge v. Downers Grove 
Sanitary Diet., 191 N.E. 73, 856 Ill. 
581, certiorari denied Downers 
Grove Sanitary Dlst. v. Bunge, 65 
S.Ct. 117, 293 U.S. 601, 79 L.Ed. 
693. 

44 C.J. p 407 note 57. 

Liability to asslgiLea 
Assignee of contractor could recov¬ 
er against city for difference between 
amount of void assessment and con¬ 
tract price.—City of Bloommgton v. 
McDaniel. 168 N.E. 187. 92 IndJtpp. 
291. 
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steps^S or where it has power to levy a reassess¬ 
ment and neglects or willfully refuses to do so oni 
demandy29 but not where it has power, and stands 
ready, to levy a reassessment,®0 or where it is ex¬ 
pressly exempt from liability by charter or con- 
tracL®! However, the fact that an assessment on 
certain property proves to be invalid or unenforce¬ 
able does not of itself render the municipality lia¬ 
ble to the contractors^ unless it has contracted to 
pay him for that part of the improvement which 


is in front of unassessable property.®* If the as¬ 
sessment exceeds the limit on the value of property 
fixed by law, the municipality will be liable for the 
illegal excess*^ unless the property owners, by not 
objecting to the assessments, waived all irregulari¬ 
ties and illegalities and validated the assessments.** 
It has variously been held that the municipality is*® 
or is not*7 liable to the contractor for a deficiency 
in the amount realized from the special assess¬ 
ments. Likewise it has been held or intimated by 


sa La.—^Hinkle v. City of West 

Monroe, 1200 So. 468, 196 La. 1078. 
44 iC.J. p 407 note 58. 

Tallnre to defend on appeal 

City fraudulently failing: to de¬ 
fend appeals from assessments may 
be held liable to contractor even 
though assessments are adjudged In¬ 
valid for supposed failure of con¬ 
tractor to perform.—^Western Asphalt 
Paving Corporation v. City of Mar¬ 
shalltown, 214 N.W. 687, Q08 Iowa 
18^4. 

Stipulation against reoonxse on 
dty will not prevent a contractor 
who has performed his contract flrom 
recovering against the city where 
the assessment Is Invalid.—Hinkle v. 
City of West Monroe, 200 So. 468, 196 
La. 1078. 

S9. Wyo.—Corpus Juris dtad In 

Henning v. City of Casper, 67 P> 

2d 1264, 1274, 60 Wyo. 1. 

44 CJ. P 407 note 69. 

30. Ill.—Alton V. Foster, 74 lll.App. 

511. 

44 C.J. p 407 note 60. 

UabUlty for interest 

City whlcih, on completion of street 
and sewer Improvements, made im¬ 
proper apportionment and assess¬ 
ment, which required reapportlon- 
ment and reassessment several years 
thereafter was liable to construction 
company which had done work on Im¬ 
provements for Interest from date 
when work was completed and city 
should have properly made assess¬ 
ment and apportionment.—Hunt- 
Forbes Const. Co. v. City of Ash¬ 
land. 96 S.W.2d 864, 266 Ky. 856. 
Penalty 

Where under corrected assessments 
made by city owners of property as¬ 
sessed either paid in cash or accept¬ 
ed bond plan, construction company 
which did work on street and sewer 
Improvements was not entitled to 
penalty under statute providing that 
any tax which Is not paid within a 
designated number of days shall have 
a penalty added thereto, on ground 
that owners' payments prevented con¬ 
tractors from coUecting penalty 
thereon.—^Hunt-Forbes Const. Co. v. 
City of Ashland, supra. 

81. Tex.—City of Houston v. Scan- 


lan, Clv.App.. 164 3.W.2d 760. error 
refused. 

44 CJ. p 407 note 61. 

Ind.—Windfall City v. New Cas¬ 
tle First Nat. Bank. 87 N.E. 984. 
89 N.E. 811, 172 Ind. 679. 

44 C.J. p 407 note 62. 

ZlabUlty limited to "deflolenoy”’ 
Under contract for paving city 
street providing that contractor 
would be paid In special assessment 
certificates and that In case of any 
deficiency payment would be In war¬ 
rants drawn on consolidated budget 
fund, word "deficiency” referred to 
portion of cost which might not law¬ 
fully be assessed against property 
within area subject to speclfd assess¬ 
ment, and, where special assessment 
was Invalid, contractor could not re¬ 
cover entire contract price from city 
under contract on theory that It fell 
within compass of word "deficiency.” 
—^Lytle V. City of Ames, 279 N.W. 
463, 225 Iowa 199. 

Void fieri facias 

Fact that fieri facias against abut¬ 
ting owners, issued to contractor In 
settlement of portion of paving cost 
was void because of previous omis¬ 
sions of city officers, did not render 
city liable despite the city's accept¬ 
ance of the benefits.—Caldwell v. City 
of Rome, 162 S.E. 829, 44 Ga.App. 
666 . 

Coutraotual exemption 
When a paving contract provides 
that there shall be no liability on 
the city to pay for paving when the 
paving certificates are uncollectable, 
there Is no responsibility on the city. 
—City of Houston v. Scanlan, Tex. 
Civ.App., 164 S.W.Sd 760, error re¬ 
fused. 

33. Pa.—-Vulcanite Pav. Co. v. Phil¬ 
adelphia. 97 A. 980, 252 Pa. 605. 

44 CJ. p 408 note 63. 

3^ Ky.—^Enepfie v. City of More- 
^ head, 192 S.W.2d 189, 301 Ky. 417 
—James C Willson & Go. v. City 
of Ravenna, 104 S.W.2d 966, 268 
Ky. 232—-W. T. Congleton Co. v. 
City of Williamsburg, 70 S.W.2d 
876. 268 Ky. 704. 

W.Va,—Curry v. City of Kenova, 164 
S.E. 249, 112 W.Va. B41. 

44 CJ. P 408 note 64. 
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Agreement to accept tax hUls in full 
payment 

City of second class was liable to 
contractor for that part of cost for 
sewer Improvement which exceeded 
value of abutting property and for 
which property could not be legally 
placed In lien on ground of "spolia¬ 
tion,” notwithstanding contractor 
agreed to accept special assessment 
tax bills for such improvement in full 
settlement of his claim, since such 
clause is against public policy.—^Na¬ 
tional Cast Iron Pipe Co. v. City of 
Paducah, 186 S.W.2d 692, *299 Ky. 
434. 

36. Iowa,—^Anderson Deerlng Co. v. 
Boone, 205 N.W. 984. 201 Iowa 1129. 

30. Ind.—^Indianapolis v. American 
Constr. Co., 96 N.E. 608, 176 Ind. 
510. 

44 C.J. p 408 note 66. 

Where contract so provides 
Iowa—^Lytle v. City of Ames, 279 N. 

W. 463, 225 Iowa 199. 

Seflcienoy beyond notes assigned 
La—^BEardaway Contracting Co. v. 

City of Gretna, App., 191 So. 828. 
Contractor’s delay in selling property 
assessed 

Street construction contractor was 
not barred by laches from recover¬ 
ing against dty difference between 
amount of assessment against prop¬ 
erty owners and amount realized 
from sale of property for satisfaction 
of plaintiff’s Hen by delay In selling 
property for satisfaction of Hens, 
since value of property Is fixed as of 
date of assessment and city was not 
prejudiced by delay.—City of Fulton 
V. Carey-Reed Co., 88 B.W.‘2d 816, 
261 Ky. 672. 

Defloieiioy after sale of property to 
enforce lien 

In action against city by street 
construction contractor to recover 
difference between amount of assess¬ 
ment against property owners and 
amount realized from sale of proper¬ 
ty for satisfaction of plaintiff's lien, 
value of property should be fixed 
as of date of assessment and not as 
of date of sale to enforce Hen.—City 
of Fulton V. Carey-Reed Co., supra, 

37. wyo.—Oorpns Jnris quoted in 
Henning v. City of Casper, 57 P.2d 
126^, 1268, 60 Wyo. 1. 

1 44 C.J. P 408 note 67. 
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same authorities that the municipality may, out of 
its general funds, voluntarily pay a deficit in the 
special assessment funds,but there is also au¬ 
thority to the contrary.*® The contractor cannot 
recover from the municipality the attorney’s fees 
paid by him in attempting to collect an invalid as¬ 
sessment against the property assessed but, where 
the contract and statute contemplate payment of 
attorney’s fees if a judgment is necessary to col¬ 
lect the amount due for an improvement, the mu¬ 
nicipality is liable for such attorney’s fees where 
the contractor sues and obtains judgment on the 
ground that the assessment levied by it was in- 
valid.4l Also, the municipality may be liable for 
money advanced by the contractor to defray the 
costs of other litigation necessary to cure the in¬ 
validity of the assessment.^* 

A charter or statutory provision that a munici¬ 
pal corporation shall not be liable for the cost of 
an improvement, without having the right to en¬ 
force it against the property receiving the benefit 
thereof, will be given effect in a proper case.^* 
However, such a provision applies only to cases in 
which the municipality has authority to make the 
improvement at the cost of those owning the prop¬ 
erty benefited,^^ and it is liable to the contractor 
where it has authority to contract for an improve¬ 
ment, but has no authority to make it a charge on 
abutting property,^® or where it has authority to 


make a contract for an improvement either at its 
own cost or at the cost of abutting property and 
it makes a contract providing for the making of the 
improvement at the cost of the abutting property 
but fails and neglects to adopt proper measures or 
to take proper steps to make the abutting property 
liable to an assessment,*® or, by reason of the na¬ 
ture or ownership of the abutting property, it can¬ 
not be subjected to the cost of the improvement.*^ 

§ 1207. Payment and Release 

Full payment discharges the Indebtedness under ■ 
contract for a municipal Improvement; and under some 
provisions acceptance of final payment operates as a re¬ 
lease of all claims against the municipal corporation, In¬ 
cluding claims for extra work. Payment to the contrac¬ 
tor before compliance with conditions precedent may ren¬ 
der the municipal corporation liable to the surety. 

Where a contractor performs work simultane¬ 
ously on a project for which he has a valid con¬ 
tract and on an additional project for which there 
is no legal contract, all payments made by the mu¬ 
nicipal corporation will be applied to the amount 
due under the valid contract.*® 

Full payment in the medium provided for in the 
contract discharges the indebtedness under the con¬ 
tract.*® Some contracts provide that acceptance of 
the final payment shall operate as a release of all 
claims against the municipality under the contract.®® 
Notwithstanding such a provision, however, the ac- 


38. Ind.—-windfall City ▼. New Cas- 
Ue First Nat. Bank. 87 N.E. 984. 
89 N.B. 811, 172 Ind. 679. 

Iowa.—Corey v. Ft. Dodge, 111 N.W. 
6. 183 Iowa 666. 

89. Wash.—Wade v. Tacoma. 230 P. 
99, 181 Wash. 245—Pratt y. Seattle. 
189 P. 666. Ill Wash. 104. 

40l Ohio.—Golden ▼. Toledo. 6 Ohio 
B. & a P. 82. 

41. La.—^Hinkle ▼. City of West 
Monroe, 200 So. 468. 196 La. 1078. 
48. La.—^Hinkle v. City of West 
Monroe, supra. 

43. Ky.—Cohen y. Henderson. 807 Ek 
W. 4, 182 Ky. 658. 

44 C.J. p 408 note 71. 

44. Ey.—Cohen v. Henderson, supra. 
44 CJ. p 408 note 72. 

45. Ey.—^L. W. Hancock Co. v. Mt. 
Sterling. 185 S.W. 856. 170 Ey. 207. 

44 C.J. p 408 note 78. 

46. Ey.—-Ashland v. Stewart. 282 S. 
W. 1092. 214 Ey. 284—Cohen v. 
Henderson, 207 S.W. 4, 18.2 Ey. 668. 

47. Ey.—Cohen v. Henderson, supra. 
44 CJ. p 408 note 76. 

4& OkL—Standard Paving Co. v. 
City of Wewoka, 89 P.2d 536, 170 
OkL 872. 


49. Pa.—-Vulcanite Pav. Co. v. Phila¬ 
delphia. 86 A. 1086. 289 Pa. 624. 

44 C.J. p 408 note 76. 
sa N.T.—Chlnnery v. City of New 
York, 45 N.Y.S.2d 87, 866 App.Dlv. 
1020—^Petrossi Bros. Contracting 
Corporation v. Town of Greece, 29 
N.Y.S.2d 805. 

44 CJ. p 408 note 77. 

BSlease by surety as assiguae 
Where contractor assigned to sure¬ 
ty on bond given to town all pay¬ 
ments due from town to contractor 
and appointed surety contractor’s 
agent to collect pasnnents and make 
full release, surety’s power to re¬ 
lease was a power coupled with an 
Interest and was irrevocable, and. if 
town paid amount of engineer’s final 
estimate to surety without notice 
that surety was abusing its power In 
glvmg release, release would be ef¬ 
fective as between town and contrac¬ 
tor.—^Petrossi Bros. Contracting Cor¬ 
poration V. Town of Greece, supra. 
What oonstitates release 

The acceptance by a contractor of 
a smaller amount than that certified 
by the borough president to be due 
for work performed under a city 
construction contract and a modifi¬ 
cation order thereof did not consti¬ 
tute a release or accord and satlsfac- 
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tion under the contract which con¬ 
templated extra work should the 
necessity arise, and when not Intend¬ 
ed or understood to be a final pay- 
ikient by either the contractor or city 
officers.—^Bronx Asphalt Corporation 
V. City of New York, 85 N-Y.S.2d 7- 

Belease oontalaing reservatioii 

(1) In New York it has been held 
that, where contract provided that 
acceptance of final payment would 
release city Arom liability for any¬ 
thing done by contractor in connec¬ 
tion with performance of the work, 
delivery of a general release on ac¬ 
ceptance of final payment was un¬ 
necessary and a reservation contain¬ 
ed In purported release was ineffec¬ 
tive, since under contract acceptance 
of payment constituted a releasa— 
Oakhlll Contracting Co. v. City of 
New York, 80 N.Y.S.2d 667, 262 App. 
Dlv. 580. 

(i2) This has been held true even 
though a city employee represented 
to contractor that he could reserve 
Its claim for extra work and that in 
reliance on such statement contrac¬ 
tor tendered a release with a reser¬ 
vation of right to make claim for 
extra work, since employee had no 
authority to bind city by representa^ 
tlons regarding legal effect of acts 
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ceptance of part of the final payment does not re¬ 
lease the municipality.®^ Where the contract pro¬ 
vides that final payment shall be made only after 
a release of all claims against the municipality has 
been executed by the contractor, the contractor is 
precluded from suing for damages after executing 
the release and obtaining payment, in the absence of 
fraud or undue influence in obtaining the release.®* 

Where the municipal corporation accepts a con¬ 
tractor’s bond containing a provision requiring the 
municipality to give the surety notice before making 
final payment, it assumes that obligation and will be 
liable to the surety for failure to give such notice 
before final payment.®* If the municipality im¬ 
properly pays to the contractor or his assignee 
money which it is required to retain against claims 
for labor and materials, it will be liable to the sure¬ 
ty for such sums as the surety is compelled to pay 
out on labor and materials claims and which it fails 
to recover from the contractor or his assignee,®^ 
but where payment of the retained fund is, under the 
terms of the contract and statute, not improper, the 
surety cannot recover from the municipality the 
amount so paid by it to the contractor in good faith 


and without notice of outstanding claims.®® 

Recovery back. Payments made by the munici¬ 
pality to the contractor may be recovered back in 
a proper case,®® as where the contract is iiltra 
vires,or the payments were based on estimates of 
the engineer which fraudulently included claims for 
work not done and materials not furnished,®* or 
where the payments were in excess of those re¬ 
quired under the contract;®* but the municipality 
can recover only to the extent that the pajments 
were erroneous.®® Under some circumstances a 
municipality accepting and retaining the benefits of 
an improvement is not entitled to recover back pay¬ 
ment made under the contract, even though the con¬ 
tract is void.®l 


The remedies available to the parties to a contract for 
a public Improvement depend on the terms of the con¬ 
tract and the circumstances of the case. 

The remedies available to the parties to a contract 
for a public improvement depend on the terms of 
the contract and the circumstances of the particu¬ 
lar case.®* An action against the mtuiidpality for 


§ 1208. Actions 


of parties.—Oakhlll Contmctlna Go. 
▼. City of New York, aupnu 

(8) However, the hlsrhest court 
in the state has held that summary 
Judgment could not be granted 
against the contractor on the basis 
of such a release, but that such re¬ 
lease presented a question of fact as 
to whether plaintiff was barred from 
recovering any further payments 
from the city.—^Fredbum Const. Cor¬ 
poration V. City of New York. 21 
N.E.2d 870. 280 N.Y. 402. 

81. N.Y.—Oscar Daniels Co. v. New 
York, 188 N.Y.& 716. 196 App.Dlv. 
866 . 

88. Okl.—Davis v. City of Okmulgee, 
50 P.2d 816. 174 Okl. 429. 

88. Miss.—U. S. Fidelity & Guaran¬ 
ty Co. V. City of Canton. 128 So. 
744. 157 Miss. 680. 

84. U.S.—Republic Nat. Bank & 
Trust Co. V. Massachusetts Bond¬ 
ing & Insurance Co.. C.C.A.Tex.. 
68 F.2d 446. 

Wash.—U. S. Fidelity & Guaranty Co. 
V. City of Montesano. 294 P. 934, 
160 Wash. 666. 

Beason for rule 

Reserve fund retained from con¬ 
tract price is trust fund for benefit 
of materialmen, laborers, and surety 
on contractor's bond, and city no 
right to pay such reserved fhnd to 
contractor within retention period. 
—^U. S. Fidelity A Guaranty Co. v. 
City of Montesano. supra. 

Veoessity of ooatxaotos*s affidavit 
Statute requiring retention of fund 


until affidavit of contractor showing 
payment of all Just claims was part 
of contract and could not be disre¬ 
garded to surety’s injury, despite 
provision in bond that change in 
specifications should affect surety’s 
obligation.—^Republic Nat Bank & 
Trust Co. V. Massachusetts Bonding 
& Insurance Co., C.C.A.Tex.. 68 F.2d 
446. 

Faymieat held not premature under 
a divisible contract—^Blanch! Bros. v. 
Gendron. 198 N.E. 767. 292 Mass. 438. 
107 A.L.R. 968. 

Bolt to prevent distribution of the 
fund retained is not necessary to pre¬ 
serve the contractor's right thereto.— 
U. S. Fidelity & Guaranty Co. v. City 
of Montesano. 295 P. 984, 160 Wash. 
565. 

Failure to file xnaterialmu’s lien 
Failure of materialman paid by 
surety on contractor's bond to file 
lien against fund reserved from con¬ 
tract price would not defeat surety's 
right to recover ffom fund.—^U. G. 
Fidelity A Guaranty Co. v. City of 
Montesano, supra. 

88. IT.S.—^Mlami Conservancy Dlst. 
V. New Amsterdam Casualty Co.. 
aCAuChio. 118 F.2d 604, certiorari 
denied New Amsterdam Casualty 
Co. V. Miami Conservatory Diet.. 
62 S.Ct. 80, 814 n.S. 640. 86 L.Ed. 
618. 

Fuad not viewed as trust fund 
U.S.—^Mlaml Conservancy Dlst. v. 
New Amsterdam Casualty Co.. C.C. 
A. Ohio. 118 F42d 604, certiorari 
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denied New Amsterdam Casualty 
Co. V. Miami Conservatory Dlst, 62 
S.Ct. 80. 814 U.S. 640, 86 L.Ed. 618. 
Chty^ right to waive provisioB 
Where the provision for retention 
of a i>ortlon of the amount due is in¬ 
tended for the benefit of the city 
alone, it is within the power of the 
city to waive the provision and to 
pay the estimates in full if it so de- 
slrea—Citizens' State Bank of She¬ 
boygan V. City of Sheboygan. 224 N. 
W. 720, 198 Wls. 416. 

56. Han.—^Ritchie v. Topeka, 188 P. 
618, 91 Ean. 615. 

44 C.J. p 408 note 79. 

57. Mo.—Kansas City v. O'Connor, 82 
Mo.App. 655. 

Wyo .—Corpus Juris quoted in Tobin 
V. Town Council of Town of City of 
Sundance, 17 P.2d 666, 674, 46 Wyo. 
219. 84 A.L.R. 902. 

5& Kan.—Ritchie v. Topeka, 188 P- 
618, 91 Kan. 615. 

59. N.Y.—City of New York v. Na¬ 
tional Dredging Co.. 6 N.Y.S.2d 448. 
254 App.Dlv. 630, affirmed 18 N.E.2d 
692, 279 N.Y. 749. 

60l Wash.—^Leavenworth v. Seaman, 
246 P. 7, 138 Wash. 6. 

44 C.J. p 408 note 82. 

61. Wyo.—^Tobln v. Town of Coun¬ 
cil of Town of City of Sundance, 
17 P.2d 666, 46 Wyo. 219, 84 A.L.. 
R. 902. 

6fti Rypotheoated ooutraot 
Where contract evidencing a city's 
indebtedness to contractor for con- 
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unreasonable interference with the work of the 
contractor is founded on breach of contract®^ 
Where a contractor sustains loss as a result of the 
concealment by municipal agents of a mistake as 
to location of the project, an action in assumpsit 
is a proper remedy.®^ In an action to compel a 
municipality to accept a public work and apportion 
the cost, the court is not circumscribed by the rules 
applicable to mandamus.®® A statutory remedy 
applicable in cases where the contractor is in default 
or the municipal corporation has accepted the work 
does not prevent an action by the contractor for 
breach of contract where he has not defaulted and 
the work has not been accepted.®® 

§ 1209. - Conditions Precedent and Time 

to Sue 

There must be a compliance with conditions preced¬ 
ent to maintenance of an action by the contractor, and 
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the action must be commenced within the time prescribed 
by statute or charter. 

Compliance with statutory or contractual require¬ 
ments, such as, for example, requirements relating 
to the presentation of claims for amounts due®^ 
or for damages,®® by a contractor may constitute a 
condition precedent to his action therefor unless 
compliance with the requirement has been waived®® 
or excused^® by the municipality. Under some char¬ 
ter provisions the contractor need not postpone ac¬ 
tion on his claim until after it has been audited, 
but may sue when the claim has been on file a 
specified period of time without having been acted 
on by the auditing ofi&cer.^® 

Time to sue. An action by the contractor must 
be brought within the period of time prescribed 
by a contractual provision or by a statute of limita- 
tion.7® Under a statutory or charter provision to 


MUNICIPAL CORPORATIONS 


structlon work was hypothecated hy 
oontractor, with city's consent, as 
collateral security for advance of 
capital to contractor for use In con¬ 
struction work, and, at the time ot 
flllna of contractor's complaint for 
accounting against city contract was 
owned by contractor's creditor as 
pledgee, contractor could not sue at 
law for recovery of any balance due 
under contract but had a right of re¬ 
demption. akin to equity of redemp¬ 
tion relating to mortgaged realty, 
consisting of right to pay off debt and 
have pledged property restored to 
contractor, and such right was sub¬ 
ject to being lost by foreclosure or 
laches; being unable to sue at law. 
the contractor had the right to In¬ 
voke aid of equity to compel city to 
pay balance due under contract and 
relieve contractor of embarrassment 
arising from pledge and refusal of 
city to pay.—City of AlbertviUe v. 
Universal Electric Const. Co. of Ala¬ 
bama, 8 So.2d 301. 241 Ala. 412. 
Abrogation or rescission of contract 
see supra § 1184. 

63. U.S.—^Bay City v. Frazier, C.C. 

A.Mich.. 77 F.2d 670. 
efti U.S.—city of Wheeling v. John 
F. Casey Co., C.C.A.W.Va.. 74 P.2d 
794, certiorari denied 56 S.Ot. 106, 
296 U.S. 598, 80 Li.Ed. 420. 

6Bb Ky.—City of Earllngton v. Pow¬ 
ell. 10 S.W.2d 1060. 226 Ky. 853. 

66. Iia.—^Terrill Const. Co. v. Town 
of Pinevllle, 123 So. 611, 168 La. 
894. 

67. Cal.—Williams Bros. & Haas. 
Inc. V. City and County of San 
Francisco, 128 P.2d 56, 68 Cal.App. 
Qd 415. 

Iowa.—^Zeidler Concrete Pipe Co. 
V. Byan & Fuller. 216 N.W. 801. 205 
Iowa 87. 

44 ClJ. p 409 note 86. 


ZjELformallty in presentation 

Where, in an action on a contract 
for paving a public street, plaintiff 
claimed in apparent ^ood faith the 
payment of the entire sum named 
in the contract, a contention that 
he was not entitled to costs on re¬ 
covery of part of the original claim, 
because not complying with the re¬ 
quirement of statute requiring un¬ 
liquidated claims against a city to 
be presented In writing to author¬ 
ize recovery of costs, was not main¬ 
tainable, although the presentation 
of the claim was Informally made, 
since the city had knowledge of the 
existence of the claim and had not 
been prejudiced by such informal¬ 
ity.—Frederick v. Bonner Springs, 178 
P. 435, 104 Ean. 257. 

68. U.S.—^Transbay Const. Co. v. 
City and County of San Francisco, 
D.C.Cal.. 85 F.Supp. 438, reversed 
on other grounds. C.C.A., 134 F.2d 
468, certiorari denied 64 S.Ct. 62, 
820 U.S. 749, 88 L.Ed. 445—J. A. 
La Porte Corporation v. Hayor and 
City Council of Baltimore, D.C.Md., 
13 F.Supp. 795. 

44 C.J. p 409 note 87. 

Substantial oompUaaoe held snilloieBt 
Cal.—^Milovlch V. City of Los Ange¬ 
les, 108 P.2d 960, 42 Cal.App.2d 864 
Oonstnutlon of provisiou 
Where contract with city for con¬ 
struction of water supply project pro¬ 
vided for forfeiture of damages in 
event of contractor's noncompliance 
with requirements as to filing of 
claims therefor, the provision regard¬ 
ing claims for damages would be 
strictly construed against city and 
department for whose benefit the 
clause was Inserted.—^Mllovlch v. 
City of Los Angeles, supra 

1 69. Colo.—^Ford v. Meeker, 170 P. 

I 955, 64 Colo. 201. 
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Mich.—City of Detroit v. A. W. Kut- 
sche & Co.. 16 N'.W.2d 128. 309 
Mich. 700. 

70b U.S.—^Inhabitants of City of 
Plainfield v. Palmer. G.C.A.H.J.. 72 
F.2d 312. 

71. N.T.—F. V. Smith Contracting 
Co. V. Now York, 128 N.T.S. 851, 70 
Misc. 18d, affirmed 131 N.Y.S. 478, 
146 App.Dlv. 760. 

72. N.Y.—^F. V. Smith Contracting 
Co. V. New York, supra 

73. N.Y.—George C. Diehl, C. B., Inc., 
V. City of Lackawanna, 180 N.K 
840, 258 N.Y. 679. 

44 C.J. p 409 note 91. 

Waiver 

City council's audit of claim for 
services In making maps and speci¬ 
fications over year after taxpayers' 
rejected sewer project constituted 
an unauthorized attempt to waive 
limitations.—C^orge C. Diehl, C. E., 
Inc., V. City of Lackawazma. supra 
Beginning of period 

(1) Generally.—^Boyer v. City of 
Yakima, 287 P. 211, 166 Wash. 618— 
44 C.J. p 409 note 91 [a]. 

(2) Where the contract provides 
that no action may be brought after 
the expiration of a stated period 
from the'filing of a final certificate, 
the period does not begin to run un¬ 
til the city has fulfilled the neces¬ 
sary requirements respecting such 
final certificate.—^Hauer Const. Co. v. 
City of New York, 86 N.Y.S.'2d 43. 
196 Mlsa 747. 

(8) Within the meaning of a stat¬ 
ute of llmltatloiis requiring actions 
against the city on contractual lia¬ 
bility to be commenced within stated 
period after cause of action arises, a 
cause of action against city for re¬ 
imbursement for preparing plans ac¬ 
crued when the claim arose, not on 
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such effecti an action may not be brought against 
the municipality by the contractor until the expira¬ 
tion of a stated period after the proper presenta¬ 
tion of his claim and it has been held that such 
a provision cannot be waived.^® Where the mu¬ 
nicipality was put on notice that the contractor 
had not foregone its rights and was attempting to 
collect what was due it, and there were correspond¬ 
ence and conferences between the parties with re¬ 
spect to payment, the contractor has been held not 
to be barred by laches.76 The municipality in bring¬ 
ing an action to recover from the contractor the 
proceeds of an improvement contract is not bound 
by an inapplicable statute of limitations.^^ Where 
delay on the part of the city in suing to recover 
money paid under a fraudulent paving contract 
does not operate to the disadvantage of defendant, 
it does not constitute laches.*^^ 

§ 1210. -Parties 

General rulea as to parties are applicable In an action 
on a contract for a municipal Improvement. 

General rules as to parties are applicable in ac¬ 
tions arising out of the performance or breach of 
municipal improvement contracts.^^ A municipal 
corporation, as trustee for the property owners with¬ 
in the assessment district, has legal capacity to 
maintain an action arising out of a contract for pub¬ 
lic improvements without the necessity of joining 


the persons for whose benefit the action is prose- 
cuted.80 If both the municipality and property own¬ 
ers are liable, they may be joined in one action for 
the cost of an improvement.^^ In an action by a 
contractor to recover from the municipalily as¬ 
sessments received by it for street paving, property 
owners, who have paid the money plaintiff is seeking 
to recover, should be admitted as defendants on in- 
tervention.*^ It is not error to refuse to permit the 
municipality, in a suit against it on a contract for 
a municipal improvement, to make the municipal 
treasurer and his bondsmen parties for the purpose 
of recovering judgment against them for the default 
of the treasurer in not paying to the contractor a 
certain amount, in case it is found that such amount 
has not been paid to the contractor.^® The munici¬ 
pality is a necessary party to an action against its 
trustees to recover for extras furnished by the con¬ 
tractor under a contract which the trustees had 
let without authority and for which extras the trus¬ 
tees had collected from the property owners.®* 
Where, in an action by the contractor, the munici¬ 
pal corporation counterclaims for damages for 
breach of contract, the surety may be joined as 
a party cross-defendant.®® 

§ 1211. -Pleading 

a. In general 

b. Issues, proof, and variance 


subsequent audit and approvaL— 
George C. Diehl, C. E., Inc., >. City 
of Lackawanna, 25*2 N.T.S. 838, 233 
App.Div. 348, affirmed 180 N.E. 340, 
258 N.T. 679. 

Effect of statntoiy provlston for ex. 
aininatlon 

Statute authorizing comptroller to 
require any person presenting a claim 
against city to be sworn before him 
and testify cis to Justness of his claim 
Is not a statute of limitations, and 
the holding of the examination nei¬ 
ther limits nor extends the time with¬ 
in which suit may be begun.—Daniel 
J. Rice, Inc., v. City of New York, 42 
N.T.S.2d 63,2, 180 Mlsc. 860. 

74. N.T.—^McGovern v. City of Now 

York, 286 N.T.S. 286. 247 App.Dlv. 

775, affirmed 3 N.E.2d 866, 272 N.Y. 

455. 

Effect of ooatraotual Umltation of 
tbua to SOB 

(1) In New York, It has been held 
that a contractor’s rights under con¬ 
tract with city for public Improve¬ 
ment were required to be read In con¬ 
nection with charter provisions pro¬ 
hibiting proceedings against city un¬ 
less commenced within thirty days 
after claim has been made, and that 
the applicability of such provisions 
is not affected by the fact that the 


contract gave contractor only six 
months In which to start an action on 
the contract.—^McGovern v. City of 
Now York, 290 N.T.S. 809, 160 Misc. 
714, affirmed 286 N.T.S. 286. 247 App. 
Dlv. 775, affirmed 3 N.E.2d 866, 272 
N.T. 455. 

(2) However, In a more recent 
case an appellate court lias held that 
a provision in a paving contract with 
the city for a one-year limitation of 
time within which an action could 
be brought by contractor against city 
for breach of contract being on a par¬ 
ity with corresponding statutory pro¬ 
visions, the statutory stay of action 
against city for thirty days after 
presentment of claim to city was ex¬ 
cluded from the contractual limita¬ 
tion and an action for breach of con¬ 
tract against city begun within that 
period was timely.—Amex Asphalt 
Corporation v. City of New York, 33 
N.T.S.2d 182, 263 App.Dlv. 968, affirm¬ 
ed 48 N.E.2d 9*7, 288 N.Y. 721. 

7B. N.Y.—^McGovern v. City of New 
York, '290 N.T.S. 809, 160 Mlsc. 
714, affirmed >286 N.T.S. 286. 247 
App.Dlv. 775, affirmed 8 N.E.2d 866. 
272 N.Y. 455. 

TBl 111.—Branlgar v. Village of Riv- 
erdale, 72 N.E.2d '201, 396 111. 534. 
77. CaL—City of Oakland v. Calif or- 
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nla Const. Co., 104 P.2d 30, 15 Cal. 
2d 573. 

78. WlB.—^Fond du Lac v. Barber As¬ 
phalt Fav. Co., 146 N.W. 509, 156 
Wls. 471. 

78. N.T.—^Mansfield v. City of New 
York, 58 N.E. 889, 166 N.Y. 208. 
Private ImprovemeiLt 
The city Is not a necessary party 
in an action brought by the con¬ 
tractor for work done in improving a 
certain street under a private con¬ 
tract between him and the owners of 
the property.—Schneider v. Buckley, 
6 Ohio Dec. S26. 4 Wkly.LBul. 909. 
sa Cal.—City of Oakland v. Cali¬ 
fornia Const. Co., 104 P.2d 60, 15 
Cal.2d 673-<lity of Oakland v. De 
Guards, 27>2 P. 779, 95 Cal.App. 270. 
8L Ey.—^Louisville v. Henderson, 5 
Bush 515. 

SSL Ind.—Town of Woodruff Place ▼. 
Gorman. 100 N.E. 296, 179 Ind. 1. 

83. Tex.—^Beaumont v. Materson, 
Clv-App., 142 S.W. 984. 

40 G.J. p 409 note 95. 

84. Ey.—^Leichhardt v. Norhelmer, 
45 S.W.2d 832. 242 Ey. 67. 

85. Mich.—^Lyons v. City of Grand 
Rapids, 9 N.W.2d 652, 806 Mich. 
809. 
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& In General 

The pleadings In an action on a contract for mu¬ 
nicipal Improvements must allege sufficient facts to state 
a cause of action or defense. 

In an action by the contractor against the munici¬ 
pal corporation, the petition or complaint must state 
a cause of action.^^ The allegations must show a 
valid contract^? and the facts fixing the liability of 
the municipality.®^ Where a public improvement 
has been completed and accepted and is in use, 
and nothing remains to be done under the contract 
except for the city to pay the amount due, it has 
been held that a recovery of such amount may be 
had under the common counts,®® although special 
counts filed with the common counts are insuffi¬ 
cient.®® Also, where the action is based on a stat¬ 
ute, rather than the contract, a copy of the con¬ 
tract need not be made a part of the complaint®^ 
However, where a mandatory statute requires the 
making of an express contract for work done for 
a city, a complaint which seeks to recover on a 
liability for such work does not state a cause of ac¬ 
tion unless it shows that it is based on an express 
contract.®® 


In an action by the municipality against the 
contractor on a cause arising out of a contract for 
improvements, the petition or complaint must state 
a cause of action.®® A complaint in an action by a 
city against a contractor to recover the cost of re¬ 
pairing a street during the guaranty period has been 
held sufficiently to allege a breach of the guaranty.®* 

Plea or answer. In an action against it by a 
contractor, it is incumbent on the municipality prop¬ 
erly to plead such defenses as it desires to assert.®® 

Counterclaim. In an action by the contractor to 
recover on the contract, the municipality may as¬ 
sert a counterclaim against the contractor and the 
surety for damages for breach of the contract.®® 

b. Issues, Proof, axLd Variance 

In an action on a contract for a municipal Improve¬ 
ment, the proof must conform to the Issues made by 
the pleadings. 

In accordance with the general rule applicable 
in civil actions, the proof in an action on a con¬ 
tract for a municipal improvement must conform 
to the issues;®*^ and the issues are those arising 


ee^ Ala.—City of Albertville v. Uni¬ 
versal Blectrlc Const. Co. of Ala¬ 
bama, 8 BoM 801. 241 Ala. 4L'2. 

PetLtloii or compladnt held to state 
oanae of actfon. 

Irfu—Smith V. Town of Vinton, 25 So- 
2d W, <209 La. 587. 

Maas.—^Daddano v. City of Pittsfield, 
17 N.R2d 894, 301 Mass. 553. 

Tex.—Fooshee & Hunsrerford v. City 
of Victoria, Clv.App., 64 S.W.2d 220, 
error dismissed. 

Wash.—^Boyer v. City of TcLklma, 287 
P. 211, 156 Wash. 618. 

44 C.jr. p 409 note 98 [a]. 

Petitloii hold not to state cans# of 
actton. 

AUl —City of Albertville v. Universal I 
Electric Const. Co. of Alabama. 8 
So.2d 801, 241 Ala. 412. ! 

N.T.—^Provo V. City of Syracuse, 186 i 
N.E. 417. 362 N.Y. 127. j 

44 C-J. p 409 note 98 [b]. ! 

FartLonlar oonnts hold douarrablo I 

U.S.—J. A. La Porte Corporation v. 
Mayor and City Council of Balti¬ 
more, D.C.Md., 13 F.Supp. 795. | 

partioiilar oonnts held not domnrra- 

Uo 

U.S.—J. A. La Porte Corporation v. i 
Mayor and City Council of Balti¬ 
more, supra. 

817. U.S.—McAllister v. City of Rie- 
eel, C.C.ATex.. 146 F.2d 130, follow¬ 
ed In McAllister v. City of Moody, 
Tex., 146 F.'Sd 131, certiorari denied 
65 S.CL 1195, .826 U.S. 860, 89 L. 
Ed. 1881, 


I Ky.—City of Ashland v. Brown's 
I Adm'x, 162 S.W.2d 552, 290 Ky. 740. 
44 C.J. p 409 note 99. 

AUeffattons held suJBolent 

Allegations that contract was val¬ 
id, binding, and subsisting will be 
held by intendment to Include per¬ 
formance of every statutory regulre- 
ment In execution of contract by city 
council.—^Fooshee & Hungerford v. 
City of Victoria. Tex.CivA.pp., 54 S. 

W.2d 220, error dismissed. 

8a U.S.—McAllister v. City of Hle- 
sel, C.C.ATex., 146 F.2d ISO, fol¬ 
lowed In McAllister v. City of 
Moody, Tex., 146 F.2d 181. 

Pa.—City of Philadelphia, to Use of, 
V. Alexander, 43 Pa.Dlst. & Co. 449. 
44 O.J. p 409 note 1. 

Allegations heu. Insnfilolent 
U.S.—J. A La Porte Corporation ▼. 
Mayor and City Council of Balti¬ 
more, D.C.Md., 13 F.Supp. 795. 

Conn.—^Blakeslee v. Board of Water 
Com’rs of City of Hartford, 189 
A 106, 106 Conn. 642, 55 AL.R. 
1319. 

Ill.—^Monahan v. City of Wilmington, 
159 N.E. 199, 328 Ill. 242. 

89. Ill.—Chicago V. Duffy, 76 NJS. 
912. 218 UL >242. 

9Q. Ill.—Chicago V. Duff^, supra. 

44 C.J. p 409 note 8. 

91. Ind.—Woodruff Place v. Qomian, 
100 N.E. 296, 179 Ind. I. 

44 C.J. p 410 note 4. 

9A. Colo.—Colorado Springs v. Goray, 
189 P. 1081, 25 ColoApp. 460. 

9a Cal.—City of Oakland v. CaU-i 
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fomla Const. Co., 104 P.2d 80, 16 
Cal.2d 673. 

X.T.—City of New York v. National 
Dredging Ca. 6 N.Y.S.2d 448, 254 
App.Dlv. 680, affirmed 18 N.E.2d 
692, 279 N.Y. 749. 

Tex.—Joe R Wlnslett, Inc., v. City 
of Hamlm, Clv.App., 56 S.W.2d 237. 

94. Ind;—^Barber Asphalt Pav. Co. v. 
Indianapolis, 101 N.E. 31, 62 Ind. 
App. 687. 

95. Tex.—Southern Road Co. v. City 
of Rasrmondville, Civ App., S4 S.W. 
3d 97. 

44 C J*. p 410 note 8. 

Plea or answer held insafltoleat 
In action by partnership employed 
by city in connection with water 
plant project to make preliminary 
surveys, prepare estimates, reports, 
and plans, and to supervlae erection, 
answer pleading that fee contracted 
for was excessive, contract was 
awarded partnership without adver¬ 
tising for bids, and that estimated 
cost of project was increased was in¬ 
sufficient to sustain pica of fraud or 
conspiracy.—Jeffersontown v. Cassln, 
102 S.Wj2d 1001. 267 Ky. 568. 

96. Mich.—Lyons ▼. City of Grand 
Rapids. 8 N.W.Sd 662, 305 Mich. 
809. 

97. Conn^—Blekeslee v. Board of 
Water Com’rs of City of Hartford. 
139 A 106, 106 Conn. 642, 65 AL.R 
1319. 

N.Y,—^Peter Reiss Const. Co. v. City 
of New York, 50 N.Y.S.2d 92, 183 
Mlsc. 617, appeal dismissed 77 N. 

Y.S.2d 266. 
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from the denial in the pleadings of one party of 
the allegations contained in the pleadings of the 
other party.®* Where the allegations of plaintiff 
are met by a general denial, plaintiff need prove 
only such facts as are necessary to entitle him to 
recover,®® and defendant can introduce only such 
evidence as legitimately tends to disprove the facts 
necessary to be established by plaintiff.^ Where the 
municipality pleads payment, evidence is admissi¬ 
ble to show payment in the terms of the contract 
or in other terms than those originally agreed on.® 
Evidence offered by the municipality is properly re¬ 
jected where its answer does not state facts suffi¬ 
cient to constitute a defense to the action.® Also, 
evidence contradicting an admission made in the 
pleadings is not admissible;^ but an allegation in 
the answer of a municipality that the contractor had 
been paid in full the amount due under his contract 
is not an admission that the necessary assessment 
had been levied and paid.® Proof by the munici¬ 
pality that the contract does not comply with a 
statute is not necessary where such lack of com¬ 
pliance clearly appears from the evidence introduced 
by the contractor.® 

§ 1212. -Evidence 

a. Presumptions and burden of proof 


§ 1212 

b. Admissibility and weight and sufficien¬ 
cy 

a. Presumptions and Burden of Proof 

In an action based on a contract for a municipal Im¬ 
provement, the plaintiff has the burden of proving all the 
facts necessary to make out a prima facie case; and the 
burden of proving an affirmative defense is on the party 
asserting It. In the absence of evidence to the contrary, 
the contract will be presumed valid. 

In an action based on a contract for a municipal 
improvement, plaintiff has the burden of proving all 
the facts necessary to establish at least a prima fa¬ 
cie case, whether plaintiff is the contractor^ or the 
municipal corporation.® The burden of proving per¬ 
formance ordinarily rests on the contractor;® but 
where the municipality sues the contractor for fail¬ 
ure to construct the improvement according to plans 
and specifications it has the burden of proving such 
failure to perform.^® A party asserting an affirma¬ 
tive defense has the burden of proving such de- 
fense.ii A surety suing the municipality for pay¬ 
ing the contractor in full, without notifying the 
surety as required, must show that it paid claims 
for material and labor used in the construction of 
the improvement.1® 

Where the contractor has completed the work, 
presumptively he is entitled to be paid for it,^® and 


MVNICIPAL COBPOEATION8 


AUegatloiui of ooniplalat held suffl- 
eient to permit proof of particular 
matters. 

Conn.—Blakeslee v. Board of Water 
Com'rs of City of Hartford, 189 A. 
106. 106 Conn. 642. 65 A.L..R. 1819. 
Tex.—^Panhandle Const. Co. v. City 
of Spearman, Ciy.App., 89 S.W.2d 
1068. 

AUegatloii and proof hold not at vazjU 

anoo 

Conn.—^Blakeslee v. Board of Water 
Com'rs of City of Hartford, 183 A. 
887. 121 Conn. 168. 
ncatters not In Issue need not be 
proved.—City of Des Plaines v. B-W 
Const. Co., 42 N.E.2d 848, 814 HLAppy 
610. 

98. Or.—Seaside v. Randles. 180 R 
319. 92 Or. 660. 

44 C.J. p 410 note 10. 

99. N.T.—Molloy V. Brlarcllfl Manor. 
112 N.B. 429. ai7 N.T. 677. 

44 C.J. p 410 note 11. 

1. N.T.—^Molloy V. BrlarclllC Manor, 
supra 

S. Okl.—^Heavener v. Terry, 229 P. 
626. 108 Okl. 142. 

3. Or.—Dennis v. Wlllamlna, 167 P. 
799, 80 Or. 486. 

4. N.T.—Brady v. New Toik, 80 N. 

757. 132 N.T. 416. 

44 C J. p 410 note 16. 


Bodtals la ooatxaot 
Where city's pleading, admitted by 
plaintiff’s reply, alleged that contract 
was executed in violation of charter 
provision, no effect should be given 
to recitals to contrary In contract ex¬ 
ecuted by mayor and recorder.— 
Kemln v. City of Coqullle, 2l P.2d 
1078, 148 Or. 127. 

5. N.T.—^Harrison v. New Brighton, 
97 N.T.S. 246, 110 App.Dlv. 267. 

& Colo.—Colorado Sprlngrs v. Coray, 
189 P. 1081, 25 Colo.App. 460. 

7. Ark.—Sewer Improvement Dist. 
No. 1 V. Duggans, 12 S.W.2d 411, 
178 Ark. 796. 

Mass.—M. Splnelli & Sons Co. v. City 
of Cambridge, 28 N.E.2d 340, 806 
Mass. 842. 

N.T.—Shore Bridge Corporation v. 
City of Homell, 82 N.T S.2d 384, 
268 App.Div. 925, affirmed 48 N.E. 
2d 708, 290 N.T. 608. 

Tex.—City of San Antonio v. McKen¬ 
zie Const. Co., Clv.App., 88 S.W.2d 
622, reversed on other grounds Mc¬ 
Kenzie Const. Co. V. City of San 
Antonio, 116 S.W.2d 617, 181 Tex. 
474. 

Wash.—^Maryland Casualty Co. v. 
City of Seattle, 116 P.2d 280, 9 
Wash.2d 666. 

Asslgiiee suing on assignment of 
fund due contractor for public works 
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’ has burden of showing fund was free 
from unsatisfied laborers’ and mate¬ 
rialmen's claims.—Shreveport Pro¬ 
ducing & Refining Corporation v. 
City of Shreveport, 148 So. 6, 176 La. 
61. 

State of city’s flaauoes 
In action against city for extras 
under contract to lay a storm sew¬ 
er. court was without Jurisdiction to 
enter Judgment for plaintiff In ab¬ 
sence of proof as to state of city’s 
finances ea required by statute.—Ok¬ 
lahoma City V. Green Const. Co., 84 
P.2d 623, 184 Okl. 98. 

& Iowa.—Central Trust Co. v. City 
of Des Moines, S18 N.W. 680, 206 
Iowa 742. 

9. Pa—^ECartupee v. Pittsburgh, 97 
Pa 107. 

44 O.J. p 411 note 19. 

IQi Or.—Seaside v. Randles, 180 P. 
819, 92 Or. 650. 

Wash.—City of Seattle v. Sparger, 
265 P. 178, 147 Wash. 126. 

11. Wash.—City of Seattle v. Spar¬ 
ger, supra 

IS. Miss.—IT. S. Fidelity & Guaranty 
Co. V. City of Canton, 128 So. 744, 
167 Miss. 680. 

13. N.T.—Jones v. New Tork, 70 N. 
T.S. 296, 60 App.Dlv. 622, affirmed 
68 N.E. 1118, 171 N.T. 628. 



§ 1212 


MUNICIPAL CORPORATIONS 


63 C.J.S. 


it is for the municipality to show why he should 
not be paid.^^ Every legal presumption will be in¬ 
dulged in favor of the validity of a contract which 
is fair and reasonable on its face and is within a 
class of contracts which the municipal corporation 
has power to make;^® in the absence of evidence 
to the contrary it will be presumed that the munici¬ 
pality proceeded lawfully in undertaking the im- 
provementi® and in awarding the contract there¬ 
for and these presumptions obtain until they are 
clearly overthrown by evidence.^® The burden of 
showing that its contracts are not usually under 
seal rests on the municipality.^® Where certain ac¬ 


tion has been taken under authority conferred by 
the contract, the party seeking to impeach such ac¬ 
tion has the burden of showing that the action was 
not justified.®® 

b. Admissibility and Weight and Sufficiency 

General rules are applicable In determining the ad¬ 
missibility and the weight and sufficiency of the evidence 
In actions arising from a contract for a municipal Im¬ 
provement. 

The rules of evidence obtaining in civil actions 
generally are applicable and controlling in deter¬ 
mining the admissibility®^ and the weight and suffi¬ 
ciency®® of evidence in an action between the par- 


14. N.T.—Jones v. New York, supra. 
44 aJ. p 411 note 33. 

15. Va.—^Harrold v. Huntlnerton. 82 
S.B. 47«, 74 W.Va. 638. 

16. Va.—^Harrold v. Huntlnffton. su¬ 
pra. 

17. Or.—J. H. Tillman Co. v. City of 
Seaside. 35 P.2d 917. 146 Or. 339. 

Va.—^Harrold v. Huntington, 82 S.E. 
478. 74 W.Va. 538. 

18. W.Va.—Camden Clay Co. v. New 
Martinsville. 68 S.E. 118. 67 W. 
Va. 625. 

10. N.T,—^Peterson v. New York, 87 
N.K 772. 194 N.Y. 487. 

44 C.J. p 411 note 28. 

aa N.Y.—Spearln v. New York, 164 
N.Y.8. 789, 178 App.Dlv. 898. 

44 <U. P 411 note 29. 

81 . Evidence lidd admissible 

U.S.—City of Wheeling v. Jobn P. 
Casey Co.. C.C.A.W.Va,, 74 P.2d 794. 
certiorari denied 56 S.Ct. 106, 296 
U.S. 693, 80 L..Ed. 420. 

Conn.—^Blakeslee v. Board of Water 
Com'rs of City of Hartford. 183 A. 
887. 121 Conn. 163. 

Ill.—Wall Y. Chicago Park Dlst, 67 
N.E.2d 753, 878 Ill. 81. 

Ky .—^Leichhardt v. Norhelmer. 46 S. 

W.2d 833, 242 Ky. 67. 

N.Y.—Empire Foundation Corpora^ 
lion y. Town of Greece, 81 N.Y.S.2d 
4.34. 

Tex.—^McElwrath v. City of McGreg¬ 
or, Civ.App., 58 S.W.2d 851, error 
dismissed. 

44 C.J. p 411 note 31 [al. 

Bvldenoe lield Inadmissible 
U.Sw—^Montrose Contracting Co. v. 
Westchester County. C.C.A.N.Y., 94 
P.2d 580. certiorari denied West¬ 
chester County V. Montrose Con¬ 
tracting Co., 68 S.Ct. 943, 804 U. 
S. 661, 82 L.Ed. 1529—Ruedy v. 
Town of White Salmon, D.C.Wash.. 
85 F.Supp. 180. 

I Iowa.—^Love v. City of Des Moines. 

380 N.W. 378, 210 Iowa 90. 

N.Y.—Rapid Transit Subway Const. 
Co. V. City of New York, 182 N.B. 
145i 259 N.Y. 472. 

44 aJ. p 411 ncyte 81 [b3. 


88. N.Y.—O^Keeflfe v. New York, 66 
N.E. 194. 178 N.Y. 474. 

44 C.J. p 412 note 82. 

Evidence held snlllQlent 

(1) To support Judgment, verdict, 
or findings generally. 

U.S.—Commissioners of Sewerage of 
City of Louisville v. Davis. C.C.A. 
Ky., 88 P.^d 797—^Bay City v. Fra¬ 
zier. C.C.A.Mich.. 77 P.2d 670. 

Ark.—Street Improvement Dlst. No. 
270 V. Heard. 800 S.W. 422, 175 Ark. 
1170. 

Cal.—^Los Angeles Dredging Co. v. 
City of Long Beach. 291 P. 839. 210 
Cal. 848. 71 A.L.R. 161. 

Colo.—City of Alamosa v. Holbert, 
262 P. 87. 82 Colo. 58'2. 

Gbl—^T own of Woodland v. Carter 
Const. Co., 16 S.E.2d 129, 66 Ga. 
App. 547. 

Me.—^Inhabitants of City of Blddeford 

V. Allen, 140 A. 910, 127 Me. 88. 
Mass.—^Daddarlo v. Town of Medfleld, 
2 N.E.2d 193, 294 Hass. 488. 

Mich.—Atletwed v. City of Marys- 
vlUe, 394 N.W. HO. 295 Mich. 103. 
N.Y.—Litchfield Const. Co. v. City 
of New York. 155 N.E. 116, 644 N. 
Y. 251, motion denied 155 N.E. 898. 
244 N.Y. 563—Cammlsa v. City of 
New York, 74 N.Y.S.2d 288. 

Okl.—City of Lawton v. Sherman 
Machine & Iron Works, 77 P.2d 567. 
182 Okl. 254. 

Pa.—Goerlnger Construction Co. v. 
Borough of Courtdale. Com.Pl.. 82 
Luz.Leg.Reg. 104. 

Wash.—Maryland Casualty Co. v. 
City of Seattle, 116 P.2d 280, 9 
Wa8h.2d 666. 

44 C.J. p 412 note 83 [d] (14). 

(2) To show authority of city to 
make improvement in question.—^In¬ 
dependent Paving Co. V. City of Bay 
St. Louis, C.C.A.M1S8., 74 F.2d 961. 

(8) To show practical performance 
by the contractor.—City of Earllng- 
ton V. Powell, 10 S-W.^d 1060. 626 
Ky. 368. 

(4) To show good faith of archi¬ 
tect's ruling.—<1. G. Kershaw Con¬ 
tracting Co. V. City of Crowley, La. 
App.. 149 So. 181. 
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[ (6) To show other particular mat- 

j ters. 

U.S.—^Montrose Contracting Co. v. 
Westchester County, C.C.A.N.Y., 94 
F.2d 580. certiorari denied West¬ 
chester County V. Montrose Con¬ 
tracting Co.. 58 set. 948. 804 U.S. 
661. 82 L.Ed. 1529—Corporation of 
Charles Town v. Llgon, C.C.A.W. 
Va.. 6*7 F.2d 238. 

Ill.—City of East Peoria v. Collannl 
& Dire Co., 78 N.E.2d 806. 834 Ul. 
App. 108. 

Ky.—City of Paducah v. Jones. 161 6. 

W.2d 1013. 286 Ky. 766. 

La.—^Farnsworth v. Sewerage & Wa^ 
ter Board of New Orleans. 139 So. 
688. 178 La. 1105. 

N.Y.—Silas Mason Co. v. City of New 
York, 298 N.Y.S. 881. 249 App.Dlv. 
538, affirmed 11 N.E.3d 821, 276 
N.Y. 514. 

Tex.—^Panhandle Const. Co. v. City 
of Spearman. Civ.App.. 83 S.W.2d 
425. error dismissed. 

Wash.—James v. City of Seattle, 800 
P. 615. 163 Wash. 190. 

44 C.J. p 4L2 note 8>3 [d]. 

Evidence held Inrafficlent 

(1) To sustain Judgment, verdict, 
or findings generally. 

Ark.—Sewer Improvement Diet. No. 1 
V. Duggans, 12 S.W.2d 411. 178 Ark. 
• 795. 

Wash.—Maryland Casualty Co. v. 
City of Seattle. 116 P.2d 280, 9 
Waah.3d 666. 

(2) To establish cltrs liability.— 
EUghway Const. Co. of Ohio v. City 
of Miami, Fla., C.G.A.Fla., Ii26 F.2d 
777, certiorari denied 63 S.Ct. 85, 817 
U.S. 643, 87 L.Ed. 518. 

(8) To show approval or acceptance 
of Job by city.—Atletwed v. City ot 
Marysville. 294 N.W. 110, 296 Mich. 
102 . 

(4) To show knowledge on part of 
city employees of subsoil conditions. 
N.Y.—^Arthur A. Johnson Corporation 
V. City of New York, 395 N.Y.S. 
547. 162 Mlsc. 605, affirmed 298 N. 
Y.S. 188, 251 APP.D1V. 811. 

Pa.—O'Neill Const. Co. v. City of 
Philadelphia. 6 A.2d 525, 885 Pa. 
859. 
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ties to a contract for a municipal improvement. 
Some authorities take the position that, where the 
contractor seeks to recover damages consisting of 
expenses incurred and therefore capable of defi¬ 
nite ascertainment, it is incumbent on him to prove 
the damages sustained with reasonable certainty 
and detail,23 notwithstanding the difficulty of doing 
so owing to the magnitude of the work or other 
causes but other authorities take the view that 
in a case involving many items the contractor should 
not be held to the same strictness of proof as in a 
case involving only one item.^^ In an action against 


a municipal corporation for fraudulent deception 
as to subsoil conditions, the evidence of fraud must 
be cogent, tmequivocal, and convincing.^® 

§ 1213. -Trial, Judgment, and Review 

Questions of fact are for the Jury, and a verdict should 
not be directed where the evidence Is conflicting; the 
judgment or decree should conform to the pleadings, evi¬ 
dence, and flndings; on appeal the usual rules obtain. 

Where there is evidence sufficient to authorize 
or require their submission, questions of fact should 
be submitted to the jury,'®'^ with proper instructions 
by the court a verdict for defendant municipal- 


(6) To show misrepresentation as 
to subsoil conditions.—O'Neill Const. 
Co. V. City of Philadelphia, supra. 

(6) To show that city was with¬ 
out funds to pay amount due.—^Dl- 
Ponlo V. Garden City, 80 N.W.2d 849. 
820 Mich. 230. 

(7) To show other particular mat¬ 
ters. 

U.S.—Commissioners of Sewerage of 
City of Louisville v. Davis, C.C.A. 
Ky., 88 F.2d 797. 

Cal.—^Mllovlch V. City of Los An¬ 
geles. 108 P.2d 960. 42 CaJ.App.2d 
864. 

Ill.—City of East Peoria v. Collannl 
& Dire Co., 78 N.E.2d 806, 884 Ill. 
App. 108. 

Mich.—^Atletwed v. City of Marys¬ 
ville. 294 N.W. 110, 296 Mich. l02. 
N.T.—City of New York v. Nation¬ 
al Dredging Co., 6 N.Y.S.2d 448, 264 
App.Dlv. 680—^Butts v. Randall, 860 
N.Y.S. 713, 146 Misc. 708—Melwood 
Const. Corporation v. City of New 
York, 84 N.Y.S-2d 244—Empire 
Foundation Corporation v. Town of 
Greece. 31 N.Y.S.2d 424. 

44 C.J. p 412 note 82 [e]. 

23. N.Y.—Uvalde Asphalt Pav. Co. 

V. New York. 188 N.Y.S. 804, 196 
App.Dlv. 740. 

M. N.Y.—Uvalde Asphalt Pav. Co. 

V. New York, supra. 

SS. La.—Shea v. New Orleans Sewer¬ 
age, etc., Bd., 50 So. 166, 124 La. 
299. 

44 aJ. p 418 note 86. 

28. U.S.—Commissioners of Sewer¬ 
age of City of Louisville v. Davis, 

C. C.A.Ey., 88 r.2d 797. 

27. U.S.—^Montrose Contracting Co. 
V. Westchester County. C.C.A.N.Y., 
94 F.2d ■680, certiorari denied West¬ 
chester County V. Montrose Con¬ 
tracting Co., 68 S.Ct. 943, 804 U. 
S. 661, 82 L.Ed. 16>29—City of Mana¬ 
tee, Fla., V. GMney & Sons, C.C.A. 
Fla., 41 P.2d 616—Ruedy v. Town 
of White Salmon, D.C.Wash., 86 F. 
6upp. 180—^Rae v. City of Reading. 

D. C.Pa.. 124 F.Supp. 666. affirmed 
City of Reading v. Rae, 106 F.2d 
468, certiorari denied 60 S.Ct. 146. 
808 U.S. 607, 84 L.Ed. 608, 


Ark.—Sewer Improvement Dlst. No. 1 
V. Duggans, 12 S.W.2d 411. 178 
Ark. 796. 

Ill.—^Warner Const. Co. v. Lincoln 
Park Com'rs, 278 Ill.App. 42. 

Iowa.—Central Trust Co. v. City of 
Des Moines, 216 N.W. 41, 204 Iowa 
678—^Wayman v. City of Cherokee, 
215 N.W. 656, 204 Iowa '676. 

Vt.—^E. L. Stoddard & Son v. Vil¬ 
lage of North Troy. 150 A. 148, 102 
Vt. 462. 

44 C.J. p 418 note 88. 

Partlcmlar gnestioiis held, under 
the evidence, to be questions of fact 
for the Jury: 

(1) Whether the city engineer 
fraudulently, arbitrarily, and unrea¬ 
sonably refused to give a certificate 
that a certain amount of work had 
been done in a certain period.—^Dev¬ 
lin V. New York, 108 N.Y.S. 739, 124 
APP.D1V. 184. 

(2) Whether the contractor had a 
right to rely on the warranty con¬ 
tained in the contract and specifica¬ 
tions.—^Montrose Contracting Co. v. 
Westchester County. C.C.A.N.Y., 94 F. 
2d 580, certiorari denied Westches¬ 
ter County V. Montrose Contracting 
Co., 68 S.Ct. 948, 804 U.S. 661, 82 L. 
Ed. 1529. 

(3) Whether contractor delayed an 
unreasonable time In rescinding con¬ 
tract after learning of misrepresenta¬ 
tions.—^Rae V. City of Reading, D.C. 
Pa., 24 F.Supp. 566. affirmed City of 
Reading v. Rae. 106 F.2d 458, cer¬ 
tiorari denied 60 S.Ct. 145, 808 U. 
S. 607, 84 L.Ed. 608. 

(4) Whether toilet sewer, required 
by specifications to be first construct¬ 
ed by plumbing contractor and used 
to drain excavation, weu9 constructed 
in accordance with contract and plans 
and specifications.—City of Des 
Plaines v. B-W Const. Co., 42 N.E.2d 
843, 814 I11.APP. 610. 

(6) Whether excavated material 
was removed from site of station en¬ 
titling contractor to recover therefor 
on contract to improve drainage 
pumping station.—^Farnsworth v. 
Sewerage & Water Board of New 
Orleans, 189 So. 688. 178 La. 1105. 
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( 6 ) Whether collapse of sewer was 
due to poor workmanship rather than 
faulty speclficatlons.- 7 -L. W. Elnnear, 

l nc. , V. City of Lincoln Park, 244 N. 

W. 463, 260 Mich. 250. 

(7) Whether filtration plant con¬ 
tractor suing city for damages re¬ 
sulting from concealment of mistake 
of engineers in locating project 
should have known of mistake.—City 
of Wheeling v. John F. Casey Co., C.C. 
A.W.Va., 74 P.2d 794, certiorari de¬ 
nied 66 S.Ct. 106, 296 U.S. 698, 80 L. 
Ed. 420. 

( 8 ) Whether ordering extra work 
was authorised.—^A. J. Smith Const. 
Co. V. Marine City, 256 N.W. 209, 267 
Mich. 867. 

(9) Other questions for Jury. 

Conn.—^Blakeslee v. Board of Water 

Com'rs of City of Hartford, 183 A- 
887, 121 Conn. 163. 

l nd. —^Foulkes Contracting Co. v. 
Crowder. 171 N.E. 804, 93 Ind.App. 
100 . 

44 C.J. p 413 notes 38 [a], 47 . 48. 
QuestionB held not fox Jury under evu 
denoe 

Ark.—Sewer Improvement Dlst. No- 
1 V. Duggans, 12 S.W.2d 411, 178 
Ark. 79'5. 

Reasonable time 

Although the question of a reason¬ 
able time for performance of a con¬ 
tract is generally one of law, the 
issue was properly submitted to the 
jury in an action for breach of a 
city's contract to extend water mains 
and sewers, where the city had failed 
to make the extension for more than 
eighteen months, claiming war con¬ 
ditions as an excuse.—^Lambeth v. 
Thomasville, 102 S.E. 776, 179 N.C. 
452. 

2& U.S.—^Inhabitants of City of 
Plainfield v. Palmer, C.C.A.N.J., 72 
F.2d 812. 

44 C.J. p 418 note 89. 
lastructlons held proper 
U.S.—^Montrose Contracting Co. v. 
Westchester County, C.C.A.N.Y.. 
94 F.2d 580. certiorari denied West¬ 
chester County V. Montrose Con¬ 
tracting Co., 58 S.Ct. 948, 804 U.S. 
561, 62 L.Ed. 1529. 
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ity should not be directed where there is evidence 
tending to show its liability^® or presenting a ques¬ 
tion of fact to he determined by the jury;30 and a 
verdict for the contractor should not be directed 
where a material question of fact is involved^! 
or, as a matter of law, he is not entitled to recover 
but a verdict for the contractor may be directed 
where the undisputed evidence shows that he is en¬ 
titled to recover a specified amount from the munici¬ 
pality,or where the answer of the municipality 
does not state facts sufficient to constitute a defense 
to the action.34 Questions of law are for the court, 
and a question of the proper construction of the 
contract is one of law®* where the contract is un- 
ambiguous.^^ 

Jtidgment, The judgment or decree should con¬ 
form to the pleadings and evidence®® as well as 
to the findings,®® and should fully protect the rights 
of all parties in interest.^® The court may, in a 
proper case, enter j'udgment in accordance with an 
arbitration award.^i A judgment, not on local im¬ 
provement warrants as such, hut for the negligent 
failure of the municipality to provide funds hy spe¬ 
cial assessment to pay them, is not invalidated by 


the fact that the warrants are not surrendered and 
canceled on the rendition of the judgment.^® A 
judgment against the municipal corporation, entered 
by consent of the municipal attorneys, is valid and 
estops the municipality to appeal therefrom if the 
claim is one which it is obligated to pay.^® 

Appeal and error. As in other civil cases, the 
appellate court will indulge in presumptions favor¬ 
able to the findings made^^ and judgment rendered^® 
by the trial court A judgment for plaintiff will not 
be reversed on the ground of the insufficiency of 
the evidence where there is some evidence tending 
to support all the material averments of the com¬ 
plaint.^® An assignment of error will not be sus¬ 
tained as to matters not within the -issues and find¬ 
ings in the court below but failure to comply 
with a statute requiring certain proof as a condition 
precedent to judgment against the municipality may 
be raised for the first time on appeal, where the 
absence of such proof is jurisdictional and renders 
the judgment void.^® Matters resting within the dis¬ 
cretion of the courts below ordinarily will not be 
disturbed on appeal.^® 


6. Rights, Remedies, and Ltabiuties of Third Persons 


§ 1214. Property Owners 

Property owners who are liable to assessment may 
not maintain a suit to enforce a contract for Improve¬ 


ments, to recover from the munlclpaf corporation for Its 
failure to require completion of the work within the stip¬ 
ulated time, or to enforce a penalty for delay; but, where 
the contractor has failed to perform the work In compll- 


Mlch.—A. J. Smith Const. Co. v. Me^ 
rlne City, 256 N.W. 209, 267 Mich. 
367. 

44 C.J. p 418 note 39 [a]. 

XastrootloBB heUl Improper 

(1) Generally. 

Ark.—Sewer Improvement Diet. No. 1 
V. Duarsrans. 12 S.W.2d 411, 178 Ark. 
795. 

N.T.—^Louvln Realty Corporation v. 
City of New York, 372 N.T.S. 762, 
343 App.Dlv. 181. 

(2) Aa act applicable to the Issues. 
—Gibson V. Town of Mintum, 44 3. 
W.3d 1091, 184 Arts:. 1108. 

(8) As not warranted by the evi¬ 
dence.—Sewer linprovement Diet. No. 
1 V. Duffgans, supra. 

29. Vt.—^Douglass v. Morrlsvllle, 95 
A. 810. 89 Vt. 898. 

30i U.S.—^Inhabitants of City of 
Plainfield v. Palmer, CXXAJT.J., 72 
F.2d 812. 

44 C.J. p 418 note 41. 

Summary Judgment against con¬ 
tractor should not be granted where 
a material Issue of fact is presented. 
—Fredbnm Const. Corporation v. City 
of New York, 21 N.11.2d 870, 280 N. 
Y. 402. 

31. N.Y.—lAtchfleld Constr. Co. v. 


New York, 315 N.Y.S. 450, 216 App. 
Dlv. 617. 

32. N.Y.—Liitchfleld Constr. Co. v. 
New York, supra. 

33. Ga.—^Mayor, etc., of City of But¬ 
ler T. Duncan, 198 S.K 865, 56 Ga. 
App. 589. 

44 C.J. p 418 note 44. 

34h Or.—^Dennis v. Wlllamlna, 127 
P. 799, 80 Or. 486. 

35. N.Y.—Silas Mason Co. v. Berry. 
288 N.Y.S. 687, 1227 App.Dlv. 564, 
reversed on other grounds 178 N.E. 
874, 254 N.Y. 578. 

36. N.Y.—O'Brien v. New York, 85 
N.E. 828, 189 N.Y. 648~Slla8 Ma¬ 
son Co. V. Berry, 338 N.Y.S. 687, 
227 App.Dlv. 664, reversed on oth¬ 
er grounds 178 N-B. '874| 254 N.Y. 
678. 

37. Okl.—City of Hobart v. Dailey, 
89 P.2d 44, 170 Old. 107. 

38. N.Y.—Cammlsa v. City of New 
York, 74 N.Y.S.2d 288. 

Judgment or decree held proper 
Hy.—City of Darlington v. Powell, 
10 &W.2d 1060. 226 Ey. 868. 

39. Tex.—City of Dallas v. Shortall, 
114 S.Wj2d 686. 181 Tex. 868. 

Sufllolanoy of findings 

Ind.—^Foulkes Contracting Co. v. 
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Crowder, 171 N.E. 804, 98 Ind.App. 

100 . 

40. Ky.—City of Owensboro v. No¬ 
lan, 46 S.W.2d 490. 242 Ky. 842. 

41. Pa.—^Philadelphia Housing Au¬ 
thority V. Turner Const. Co., 23 A. 
2d 426, 348 Pa. 512. 

42. Wash.—State v. Hastings. 207 
P. 23, 120 Wash. 283. 

43. S.D.—Coolaaet v. City of Veblen, 
226 N.W. 726. 66 S.D. 486, 67 A.L.R. 
1499. 

44. U.S.—Cleveland v. Walsh Constr. 
Co., C.C.AOhio, '279 P. 57. 

44 aj. p 414 note 61. 

45. Wash.—Waldy v. SeatUe, 161 
P. 65, 98 Wash. 407. 

48. Ind.—^Barber Asphalt Pav. Co. v. 
Indianapolis. 101 N.H. 31, 52 Ind. 
App. 587. 

47. Iowa.—Carlson v. City of Mar¬ 
shalltown, 286 N.W. 421, 212 Iowa 
878. 

48. Okl.—Oklahoma City v. Green 
Const. Co.. 84 P.2d 628. 184 Okl. 98. 

49. N.Y.—liitchfleld Const. Go. v. 
City of New York, 166 N.B. 116, 
244 N.Y. 251, motion denied 165 N. 
B. 898. 244 N.Y. 663. 
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ance with the contract, such owners may maintain a 
suit to restrain the municipal corporation from accepting 
the work or from paying for It. 

It has been held or recognized that property own¬ 
ers liable to assessment cannot sue to enforce a 
contract for improvements,^® to recover damag¬ 
es from the municipality for its failure to com¬ 
pel the contractor to complete the work within 
the time stipulated in the contract,or to en¬ 
force a penalty for delay provided in the contract.®^ 
While it has been held that a property owner lia¬ 
ble to assessment cannot sue to enjoin the contract- 
tor from proceeding in violation of the terms of his 
contract it has also been held that an abutting 
owner may be entitled to an injunction against the 
municipality and the contractor to prevent an alter¬ 
ation of the plans and specifications as fixed by a 
contract for a street improvement^^ A court of 
equity will not entertain a suit to restrain perform¬ 
ance of a contract made by a city for an improve¬ 
ment, on the ground that the contract was invalid, 
where another adequate or exclusive remedy ex- 
ists.5B 

Where the contractor has failed to perform the 
work in compliance with the terms of the contract, 
abutting owners may sue to restrain the municipal¬ 
ity from accepting the work,®® or paying for it,®^ or 
from issuing certificates for the work.®® It has 
been held that payment of an excessive amount to 
the contractor may be restrained in a suit of prop¬ 
erty owners®® notwithstanding the right to have the 
assessment canceled or set aside has been waived.®® 
Where an injunction against the levy of an as¬ 
sessment has been granted on the ground that the 
work was defectively performed, no recovery can 
be had by the contractor against the abutting prop¬ 
erty owners on a quantum meruit,®^ even though the 

M La.—^Loeber v. New Orleans, 
etc., R. Co., 6 So. 60, 41 La.Ann. 

1161. 

51. Wlfl.—^Burnham v. Milwaukee, 

148 N.W. 1067, 165 Wls. 90. 
as. Wls.—^Burnham v. Milwaukee, 
supra. 

Delay In performance by contractor 
generally see supra i 1196. 

S3. N.T.—McCafferty v. McCabe, 4 
Abb.Pr. 67, 13 How.Pr. 276. 

SA Ky.—Heame v. City of Catletts- 
burx, 40 S.W.2d 203, 289 Ky. 692. 

Sffeot of readvertlseiiisxLt xelet- 
tiaff 

Where, after a temporary Injunc¬ 
tion against the municipality and the 
contractor to prevent an alteration 
of the plans and specifications had 
been granted, the municipality, with 
the consent of the contractor, duly 
readvertised and relet the contraqt i 


contractor’s offer to reconstruct the work so as to 
comply with the contract was refused by the city.®® 
It has been held that if a municipality releases an 
accepted bidder, and on readvertisement accepts a 
bid higher than that of the released contractor, 
property owners assessed may recover from the 
city the difference between the first and subsequent 
bid.®® Where a municipality enters into a contract 
with a contractor for certain work and a property 
owner enters into a contract with the same person * 
for work not covered by the municipal contract, the 
amount of work to be done imder the property own¬ 
er’s contract cannot be increased so as to render 
him liable therefor without his consent by an at¬ 
tempted change in the municipal contract eliminat¬ 
ing certain work to be done thereunder.®^ 

In an action by an abutting owner to enforce a 
claim, arising out of an alleged contract with the 
municipality, for the taking of land and destruction 
of improvements thereon in connection with the 
proposed widening and paving of a street, ques¬ 
tions involving such owner’s agreement to contrib¬ 
ute to the expense of paving, which is contained in 
the same contract, may not be adjudicated where the 
paving work has never been done.®® 

The right of a property owner to recover from 
a contractor for damages to property is discussed 
infra § 1259; injunction against making improve¬ 
ment supra §§ 1137, 1138; assessments generally in¬ 
fra §§ 1290-1580; and rights and remedies of tax¬ 
payers infra §§ 2122-2172. 

§ 1215. Laborers, Materialmen, and Subcon¬ 
tractors in General 
a. In general 

581 La.—^Pleasants v. Shreveport, 85 
So. 283, 110 La. 1046. 

Certificate generally see Infra 5S 
1462-1458. 

69. Wash.—Wafie v. City of Ta¬ 
coma, 230 P. 99, 131 Wash. 246. 

80 Wash.—Wade v. City of Ta¬ 
coma, supra. 

61. Iowa.—Snouffer v. Grove, 116 N. 

W. 1066, 139 Iowa 466. 

Equitable relief against assessments 
generally see infra S8 1628-1640. 
Iowa.—Snouffer v. Grove, supra. 
63. —^Louisville v. Kentucky, 

etc.. Bridge Co., 70 S.W. 627, 24 
Ky.L. 1087—^Barfield v. Gleason, 64 
S.W. 969, 23 Ky.L. 1102. 

6A Wash.—^Atwood v. Smith, 117 P. 

393, 64 Wash. 470. 

44 aj. p 414 note 67. 

66. Tex.—City of Corpus Chrlstl v. 
Johnson, Civ.App., 64 S,W.2d 865. 


on the new plans and specifications, 
plaintiff abutting owner was not en¬ 
titled to any further relief and the 
subsequent dismissal of the action 
was proper.—^Heame v. City of Cat- 
lettsburg, 40 S.W.2d 293, 289 Ky. 692. 

55. Wls.—^Berger v. Superior, 166 
N.W. 86, 166 Wls. 477. 

66L La.—^Pleasants v. Shreveport, 86 
So. 283, 110 La. 1046. 

Pa.—^Wilkes-Barre v. McDermott, 6 
Kulp 345. 

67. La.—Pleasants v. Shreveport, 85 
So. 288, 110 La. 1046. 

N.J.—^Lodor V. McGovern, 22 A. 199, 
48 N.J.Eq. 276, 27 Am.S.B. 446— 
Schumm v. Seymour, 24 N.J.Eq. 
143—^Bond v. Newarl^ 19 N.J.Eq. 
876. 

Enjoining payment or other disposi¬ 
tion of public funds generally see 
Injunetlons 9 122. 
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b. Rights against contractor; trust funds 

in contractor’s hands 

c. Rights of contractor against subcon¬ 

tractor 

d. Rights and liabilities between labor¬ 

ers, materialmen, and subcontrac¬ 
tors 

a. In General 

As a general rule, In the absence of statute con¬ 
ferring the right, one who has performed labor for, fur¬ 
nished material to, or entered Into a subcontract with, a 
contractor for a municipal Improvement has no claim or 
right of action against the municipal corporation. 

A person who has performed labor for, furnished 
material to, or entered into a subcontract with, a 
contractor for a municipal improvement has no 
claim or right of action against the municipal cor¬ 


poration^^ unless the case is brought within a stat¬ 
ute imposing liability,such as a statute creating 
a lien on money owing by the municipality to the 
contractor, discussed infra § 1216, a statute impos¬ 
ing liability on the municipality for its failure to re¬ 
quire the contractor to give a bond conditioned for 
the payment of labor and material claims, discussed 
supra § 1175, a statute rendering the municipality 
liable to laborers and materialmen for making ex¬ 
cessive payments to the contractor,a statute con¬ 
ferring on a person performing labor for®® or fur¬ 
nishing material to,70 the contractor a right of ac¬ 
tion against the municipality, a statute conferring 
on persons furnishing material for the construc¬ 
tion of a public improvement a claim against the 
municipality,^! or a statute providing for direct 
payment by the municipality of claims filed with 


68. U.S.-^t 7 of Philadelphia, to 
Use of Warner Co., C.C.A.Pa., 140 
F.2d 805. 

Okl.—^Blectrle Supply Co. v. City of 
Muakoaee. 42 P.2d 140, 171 OkL 
180. 

44 C.J. p 414 note 70. 

Extra labor, matexlalj, aaA nae of 

egnipmeiLt 

N.r. —^Hansael v. P. Tomaaetti Con¬ 
tracting: Corporation, 18 N.Y.S.2d 
566, 257 App.Dlv. 1031, reargument 
denied 14 N.T.S.2d 1007, 257 App. 
Dlv. 1099, reveraed on other 
grounds 27 N.E.2d 977, 288 N.T. 
164, reargument denied 28 N.E.ad 
415, 283 N.Y. 697. 

DlversioiL of snatezlals 
A materialman, and not the mu¬ 
nicipal corporation, must stand the 
loss resulting from the contractor’s 
diversion of the materials furnished 
to uses other than the prosecution 
of the work under the improvement 
contract.—^Kidd v. City of Jackson¬ 
ville, 120 So. 666, 97 Fla. 297. 

67. Mass.—McHugh v. Boston, 68 
N.E. 906, 178 Mass. 408. 

44 C.J. p 416 notes 72-76. 

Failure to record 

In order to maintain action against 
owner, as liable in solido with con¬ 
tractor and surety, subcontractor's 
petition must affirmatively allege 
that work’ on project actually be¬ 
gan before contract and bond were 
recorded.—American Creosote Works 
V. P. Olivier & Son, 144 So. 186, 176 
La. 651. 

Statute ooBStmed 
Under statute providing liability 
of municipality on claims shall not 
exceed amount It agreed to pay con¬ 
tractor, pasrments to contractor can¬ 
not be Included in computing total, 
and town must pay claimants fuiv 
nlshlng labor and material irrespec¬ 
tive of rebovery on contractor’s bond. 


—^Pelton & King v. Town of Bethle¬ 
hem, 147 A. 144, 109 Conn. 647. 

66. La.—^National Iron Works v. 

Monroe, 53 So. 563, 127 La. 276. 

44 CJ. p 416 note 74. 

For what olaims recovery permitted 

(1) Under a statute providing that 
payment to a contractor without de¬ 
ducting the amount of claim for ma¬ 
terials furnished or labor performed, 
after recording and service of state¬ 
ment as to claim, shall make public 
authority liable for amount of such 
claim, such authority may not be 
compelled to pay any claim against 
the contractor unless it Is a Just 
claim.—^Pittman Bros. Const Co. v. 
First Sewerage Dist. of Lake 
Charles, 190 So. 668, 193 La. 807. 

(2) In view of the foregoing con¬ 
clusion, an amendment of an earlier 
form of the statute by substituting 
for the provision that payment with¬ 
out deducting the claim “shall be at 
its own risk,” the provision that such 
payment “shall make said authority 
liable for the amount of the claim” 
did not change the law materially.— 
Pittman Bros. Const. Co. v. First 
Sewerage Dlst. of Lake Charles, su¬ 
pra. 

(8) Employee of contractor could 
not recover from municipality 
amount advanced to contractor for 
continuance of work.—^Hanson v. 
Liberty Const. Co., 134 So. 98, 172 
La. 298. 

69. Mass.—Callahan v. Boston, 55 
N.E. 892, 175 Maas. 201—McHugh 
V. Boston, 53 N.E. 906, 178 Mass. 
408. 

44 C.J. p 415 note 75. 

70. Wis.—Worden-Alien Co. v. Wis¬ 
consin Tunnel, etc., Co., 176 N.W. 
877, 171 Wls. 124. 

7L Sa Xowa 

(1) Under Code 1897 § 8102, every 
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person furnishing material for the 
construction of a public improvement 
was given a claim against the mu¬ 
nicipality for the value of the ma¬ 
terial, not to exceed the contract 
price to be paid for the improvement, 
but Code 1924 c 452 provided a new 
plan for the protection of laborers 
and materialmen on public works.— 
Eclipse Lumber Co. v. Iowa Loan & 
Trust Co., C.aA.Iowa, 88 F.2d 608. 

( 2 ) The provision incorporated in 
Code 1924 | 10313, limiting the time 
for bringing an action to adjudi¬ 
cate rights to retained fund, does 
not apply to an action to adjudicate 
rights under Code 1897 5 3102, so 
as to reduce the period of limitation. 
—^Eclipse Lumber Co. v. Iowa Loan 
& Trust Co., supra. 

(3) The former statute was held 
not to create a lien.—^Eclipse Lum¬ 
ber Co. V. Iowa Loan & Trust Co., 
supra—^Empire State Surety Co. v. 
Des Moines, 131 N.W. 870, 132 N.W. 
837, 152 Iowa 531. 

(4) In order to be entitled to the 
benefits of the statute, a claimant 
was required to comply with the 
statutory procedure.—^Zeldler Con¬ 
crete Pipe Co. V. Ryan & Fuller, 
216 N.W. 801, 206 Iowa 37—Perry 
Independent School Dist. v. Hall, 140 
N.W. 855, 169 Iowa 607—^Empire 
State Surety Co. v. Des Moines, 131 
N.W. 870, 132 N.W. 837, 162 Iowa 
631—44 C.J. p 417 note 14 [d] (2), 
p 418 note 32 [a]. 

(5) Where the contract provided 
for payment of the balance of the 
contract price In tax certificates, a 
claimant for materials was primarily 
entitled to payment out of certifi¬ 
cates reserved by the municipality.— 
Empire State Surety Co. v. Des 
Moines, supra. 

(6) A person furnishing tools and 
appliances used by the contractor 
weui not entitled to the benefit of the 
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A person who has furnished machinery or 
equipment to the contractor under a conditional sale 
contract may enforce against the municipality his 
rights under such contract,*^3 where the municipal¬ 
ity had actual notice of the contract before receiv¬ 
ing any of the machinery or equipment and it is 
proper to render judgment, with the consent of the 
municipality, that money admitted by it to be due 
the contractor be paid to a subcontractor and cred¬ 
ited on a judgment recovered by him against the 
contractors^ The municipality is not liable to a 
person who has furnished materials to a subcontrac- 
torS« 

In the absence of statute or contract provision 
imposing -further duties or obligations, a municipal¬ 
ity discharges its full duty toward laborers and ma¬ 
terialmen when it has required the contractor to 
give the bond required by statute to protect laborers 
and materialmen,^? the municipality may not en¬ 
force the contractor’s duty toward laborers and ma¬ 
terialmen by withholding payments,?^ and the offi¬ 
cers of the municipality are not trustees for the 
purpose of enforcing the contractor’s liability.?* 
In the absence of any statutory provision for a lien 
or for other special privilege for a materialman, a 
materialman who has waived his right to maintain 
an action on the contractor’s bond has no right supe¬ 


rior to the rights of other creditors.*® A claimant 
who was not a party to an agreement of a creditors’ 
committee to recognize the priority of the claim of 
a particular creditor with respect to moneys payable 
under the improvement contract is not in general 
bound by such agreement.*^ 

A contract for the payment to an employee as 
part of such employee’s compensation a share of the 
per cent retained by the municipality at the time 
of employment has been construed to contemplate 
that such share would not be payable to the em¬ 
ployee until the retained per cent becomes payable 
to the contractor,** and a provision of the employ¬ 
ment contract for payment to the employee of a 
share of the profits on the contract has been given 
a like construction.** 

Bonds conditioned for the payment of labor and 
material generally are discussed supra §§ 1174-1180, 
and the priority between an assignee of the con¬ 
tractor and laborers or materialmen supra § 1182. 

Contract provisions. In some cases contract pro¬ 
visions authorizing the municipality to pay claims 
for labor and material out of money due the con¬ 
tractor or to retain money due the contractor until 
claims for labor and material have been paid are 
variously construed to be for the benefit of labor¬ 
ers, materialmen and subcontractors*^ or to operate 


statute.—Empire State Surety Go. v. 
Des Moines, supra. 

(7) Any party In Interest could 
cause adjudication of claims for ma- 
terleU furnished In construction of 
public Improvement.—Eclipse Lum¬ 
ber Go. V. City of Waukon, 218 N.W. 
804, 204 Iowa 278. 

72. Colo.—Golden v. Western Lum¬ 
ber, etc., Co., 164 P. 95, 60 Colo. 
882—Western Lumber, etc., Co. v. 
Golden, 130 P. 1027, 63 Colo.App. 
461. 

44 C.J. p 415 note 76. 

V3. Wash.—Allls-Chalmers Mfgr. Co. 
V. Ellensburgr, 186 P. 811, 108 Wash. 
633 . 

PresentatioiL of dalm not req,iilred 
A statutory requirement for the 
presentation of a claim as a condi¬ 
tion precedent to the maintenance 
of an action for damages did not 
apply to an action against the mu¬ 
nicipality to recover maOhlnery and 
equipment sold to the contractor un¬ 
der a conditional sale contract.— 
Allls-Chalmers Mfg. Ca v. Ellens- 
burg, supra. 

74i Wash.—^Allls-Chalmers Mfg. Go. 
V. Ellensburg, supra. 

76. N.CL—Lane v. Central Engineer¬ 
ing Go.. Ill S.E. 344, 188 N.C. 307. 

761 Pa.—Peerless Brick Co. v. Phlla^ 
delphla, 1 Fa.Dlat. 91. 


77. Minn.—^E^BUtners State Bank of 
Madella v. Bums, New York Cas¬ 
ualty Co. of New York, Intervener, 
4 N.W.2d 330, 6 N.W.2d 689, 212 
Minn. 465. 

78. Minn.—^Farmers State Bank of 
Madella v. Bums, New York Cas¬ 
ualty Co. of New York, Inter¬ 
vener, supra. 

79. Minn.—^Farmers State Bank of 
Madella v. Bums, New York Cas¬ 
ualty Co. of New York, Intervener, 
supra. 

80. Ark.—Johnson v. Flimn, 15 S.W. 
2d 827, 179 Arl^ 258. 

81. Gredlton’ committee com ple ti ng 
oontraot 

Where a creditors’ committee, as a 
preliminary to Its completion of the 
contract on abandonment of the work 
by the contractor, entered into an 
agreement containing a provision 
recognising the priority of the claim 
of a bank which had made advances 
both to the contractor and to such 
committee, a claimant who had fur^ 
nlshed labor and material to the 
committee m connection with the 
completion of the contract and who 
was not a party to the agreement 
was not bound by the agreement and 
was entitled to priority over the 
bank.—Foreman v. Louis Jacques 
Const. Co., 186 N.E. 690, 261 N.Y. 
429. 


88. La.—^Hanson v. Liberty Const. 

Co., 184 So. 98, 172 La. 298. 
Pleading la actton to recover 
In an action against the munici¬ 
pality by the employee of the con¬ 
tractor to recover a share of a re¬ 
tained per cent, an amended petition 
which showed that the work had 
not been completed and accepted was 
subject to the exception of pre¬ 
maturity or of no cause of action.— 
Hanson v. Liberty Const Co., supra. 

83. La.—^Hanson v. Laberty Const 
Co., supra. 

84. OkL—^Donaldson v. Benight 232 
P. 116, 106 OkL 108. 

Wls.—^New York Continental Jewell 
Filtration Co. v. Kenosha. 167 N. 
W. 451, 167 Wls. 371. 

The word ‘^saboontraotox*’ in a 
clause In the contract conditioning 
final payment on showing of payment 
of claims and demands by any “sub¬ 
contractor,” Included all persons who 
had acquired claims for services and 
materials bestowed on or furnished 
for the construction of the plant 
whether done at the request of a 
principal or a subcontractor, or other 
person having authority to contract 
In such behalf, so that the contrac¬ 
tor was obligated to pay their claims. 
—New York Continental Jewell Fil¬ 
tration Co. V. City of ICenosha^ supra. 
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as an equitable assignment of the fund retained.^^ 
Similar provisions, however, have also been con¬ 
strued not to be for the benefit of laborers and ma¬ 
terialmen,86 and not to create a trust for their ben¬ 
efit, 87 or a right of action in their favor against the 
municipality88 in case the contractor is paid in 
full.88 At any rate a claimant is not entitled to the 
benefit of such a provision where his claim is not 
included within its terms.®® According to some de¬ 
cisions, where the municipality has retained funds 
under the authority conferred by such a contract 
provision and has paid such funds into court, the 
right of materialmen or laborers to claim them is 
superior to that of other creditors of the contrac- 
tor.81 

Where the contract expressly authorizes the mu¬ 
nicipality to pay, out of money due on the contract, 
bills for labor and material, which the contractor 
has failed to pay, the municipality may pay such 
bills without waiting for actions, liens, or other pro¬ 
ceedings on the unpaid debts ;88. but a provision 
merely for the retention of moneys until liabilities 
for claims of laborers and materialmen shall be dis¬ 
charged or notices withdrawn does not authorize 


the municipality to pay such claims.®® 

If under the provision of the contract claims must 
be filed with a designated officer within a specified 
time, the city has no right to deduct from the con¬ 
tract price the amount of a claim filed after the ex¬ 
piration of such time®^ or with other than the des¬ 
ignated officer.®® 

Propriety and construction and operation of sub¬ 
contract The view has been taken that it is im¬ 
proper to sublet a portion of the work contemplated 
by an improvement contract to one who, under stat¬ 
ute and local municipal regulation, is not qualified 
to perform the work so sublet.®® The work which a 
subcontractor is obligated to perform depends on 
the terms of the subcontract duly construed.®7 

Statutory provision for security. Some statutes 
make provision for obtaining by officers or agents 
who contract in behalf of the municipality security 
for the payment by the contractor or subcontractor 
for labor performed or furnished and for materials 
used or employed in construction or repair of pub¬ 
lic buildings or other public works.®® 

Priority as against surety, A surety on the bond 


85. Mo.—^Luthy y. Woods, 6 Mo.App. 
07. 

86. Xb. ZTow Tozk 

(1) It was lield that a provision, 
which was inserted In the Improve¬ 
ment contract pursuant to an ordi¬ 
nance, that moneys should be re¬ 
tained until claims of laborers or mar 
terlalmen should be discharged or 
notice with respect thereto should 
be withdrawn was Intended for the 
benefit of laborers and materialmen, 
and created a trust for their benefit 
which could be enforced by action.— 
Merchants’, etc.. Nat. Bank v. New 
York, 97 N.Y. 856 —U C.J. p 416 note 
86 . 

(2) In a later case, however, the 
view was taken that a similar pro¬ 
vision was not for the benefit of 
laborers and materialmen, and that, 
by reason of the law beinff changed 
so as to allow the filing of a lien 
for labor and materials famished 
under a municipal contract, the rea¬ 
soning applied in Merchants’, etc., 
Nat. Bank v. New York, 97 N.Y. 855, 
has ceased to be applicable.—^River¬ 
side Contracting Co. v. New York, 
118 NJBl 564, 218 N.Y. 696, Ann.Cas. 
1916C 1075. 

87. Fla.—St. Augustine First Nat. 
Bank v. Perkins, 87 So. 912, 81 
Fla. 841. 

88L MdL—Lopabard Governor Co. v. 

Baltimore, 88 A. 140, 121 MdL 808, 

, 48 L..R^,N.S., 678, Ann.Caa.l915B 
865. 

Fsxthnilar pEovlsUm 
Provision that municipality would 


pay contractor, subject to the proof 
of account for the material used and 
the work done and proper showing 
made of the payment of all outstand¬ 
ing accounts, did not authorise ma¬ 
terialman’s recovery from munici¬ 
pality for material furnished to con¬ 
tractor.—Electric Supply Co. v. City 
of Muskogee, 42 P.2d 140, 171 Okl. 
130. 

BO, U.S.—Du Pont de Nemours 7. 
Glenwood Springs, C.C.A.C 0 I 0 ., 19 
F.2d 226. 

44 C.J. p 415 note 90. 

Zn ibis oonaaotion it has been said 
that a municipal corporation should 
not be subjected to liability merely 
to promote private interest or con¬ 
venience.—^E. I. Du Pont de Nemours 
& Co. V. City of Glenwood Springs, 
Colo., supra. « 

80L Wash.—^Mitchell v. Berlln-Mc- 
Nltt Co., 168 P. 264, 91 Wash. 582. 
44 C.J. p 415 note 91. 

91. Mo.—St. Louis V. Keane, 27 Mo. 
App. 642—^Luthy v. Woods, 6 Mo. 
App. 67. 

92, N.Y.—Argyle v. Plunkett, 124 N. 
B. 1, 226 N.Y. 806. 

98. N.Y.—Quinlan v. Russell. 47 N. 

Y.Super. 212, affirmed 94 N.Y. 850. 
Whether payment to contractor’s em¬ 
ployees constitutes payment to 
contractor see supra S 1208. 

94. N.Y.—^Merchants’, etc., Nat. 
Bank V. New York, 97 N.Y. 866— 
Randolph v. New York, 58 How.Pr. 
68 . 

9fti N.Yw—Mechanics', etc., Nat. 
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Bank v. Winant, 1 N.Y.S. 669, 49 
Hun 607. 

Wls.—^Thompson v. Milwaukee, 84 N. 
W. 402, 69 Wis. 492. 

96. N.Y.—Gilbert v. German, 60 N. 
Y.S. 688, 183 Mlsc. 182. 

Housing project 

Fact that housing project was 
vital to national defense did not 
Justify subletting of work to an un¬ 
qualified plumbing contractor, not¬ 
withstanding provision of state war 
emergency act making provisions of 
law tending to prevent, hamper, or 
delay a municipality in expediting 
construction of a housing project In¬ 
operative, where services of a compe¬ 
tent plumber authorized to perform 
plumbing work in the city could 
be procured.—Gilbert v. German, su¬ 
pra. 

97. Pa.—City of Farrell, to Use of 
C. W. Mllarr, Inc., v. H. Platt Co., 
15 A.2d 718, 142 Pa.Super. 242. 

98. Form of seouzlty 

(1) Municipality may obtain statu¬ 
tory security for payment by con¬ 
tractor for labor and materials used 
on public works, by combination of 
surety bond and retained sum, or by 
either alone.—^Hub Steel & Iron 
Works V. Dyer, 186 N.B. 646, 283 
Mass. 463. 

(2) So the sum retained from the 
contractor may be the only statutory 
security, and contractor’s surety 
bond may be taken merely for benefit 
of municipality.—^Hub Steel 4k Iron 
Works V. Dyer, supra. 
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of a contractor engaged in public work has been 
held to have no stronger claim on the funds due the 
contractor for work done than have labor or mate¬ 
rial claimants.^^ In a case not involving statutory 
liens it has been held that, where the contract is 
abandoned and the work is completed by a surety of 
the contractor, the surety will be entitled, as against 
persons performing labor for, or furnishing material 
to, the contractor, to be paid first, out of available 
funds, for the reasonable cost of the work.^ How¬ 
ever, materialmen or laborers have rights superior 
to those of a surety completing the work where the 
latter has agreed with the city to assume all liability 
for material^ or where the bond renders the sure^ 
liable to materialmen or laborers.^ 

Rights between ctssignee of subcontractor and 
claimants against subcontractor. It has been held 
that the assignee of moneys due from the contrac¬ 
tor for a municipal improvement to a subcontractor 
is not rendered liable with respect to claims against 


such subcontractor of materialmen and other sub¬ 
contractors merely because such assignee remained 
silent as to his intention to reimburse himself from 
payments by the contractor for debts of the as¬ 
signor subcontractor,^ especially with respect to 
claims which have been released by the claimants,^ 
and that, in the absence oi fraud, there is no trust 
in this respect in funds so paid to the assignee.® 

b. Bights against Contractor; Trust Funds in 
Contractor’s Hands 

A laborer, materialman, or a aubcontractor may In a 
proper case recover a personal Judgment against a con¬ 
tractor for a municipal Improvement. Some statutes pro¬ 
vide for a trust In the hands of the contractor for the 
payment of claims connected with the Improvement, with 
respect to funds paid to the contractor on account of the 
Improvement, or with respect to funds received by the 
contractor as advances under an assignment by him of 
moneys due or to become due under the Improvement 
co'itract. 

A person who has performed labor for, furnished 
I materials to, or entered into a subcontract with, a 


(8) Under the particular contract' 
both retained sum and surety bond 
constituted statutory security.—^Hub 
Steel St Iron Works v. Dyer, supra. 

(4) lUghts and liabilities with re¬ 
spect to bonds see supra 89 1174- 
1180. 

Bum retalaed ao| aeoessarlly stato- 
tozy seonzlty 

(1) The sum retained by the mu¬ 
nicipality from the contractor is not 
necesseirlly statutory security.—^Hub 
Steel St Iron Works v. Dyer, supra. 

(2) The retained sum may be ex¬ 
clusively for the benefit of the mu¬ 
nicipality, to secure the perform¬ 
ance of the contract.—^Hub Steel St 
Iron Works v. Dyer, supra. 

(8) So the right of the munici¬ 
pality to use sum retained from con¬ 
tractor to pay claims for labor or 
materials used on public works re¬ 
gardless of compliance with statu¬ 
tory conditions does not make sum 
retained statutory security.—^Hub 
Steel St Iron Works y. Dyer, supra. 
Who Is suboontraotor 

(1) In determining whether a per¬ 
son was a subcontractor within the 
meaning of the statute, ^'subcontrac- 
tor" has been defined as '*one who 
has entered Into a contract express 
or implied, for the performance of 
an act, with a person who has al¬ 
ready contracted for its peformance.'* 
—^Holt Sb Bugbee Co. v. City of Mel¬ 
rose, 41 N.E.2d 662, 568, 811 Mass. 
424, 141 A.LI.R. 819. 

(8) X wood mill operator who pre- 
jMLred and furnished a special Inte¬ 
rior trim for a municipal building. 
In accordance with plana of general 
contractor, even though he performed 
no labor on the building, was not a 
materialman but was a subcontractor 

63 C. J.S.—60 


within the statute securing claims 
for labor and material furnished 
to contractors and subcontractors on 
public works, and the municipality 
was properly ordered to pay out ot 
moneys held by it a claim for lumber 
sold to and so used by the mill oper¬ 
ator.—^Holt St Bugbee Co. v. City of 
Melrose, supra. 

Ooatraot or impsovemeat xu>t within 
statute 

Statute does not apply with respect 
to a contract between a municipality 
and another for such other's collec¬ 
tion of ashes, removal of snow, street 
cleaning, and hauling material going 
into the construction or repair of 
streets.—Leonlc v. Wilson, 124 N.K 
272, 228 Masa 420. 

Katerlal frunlshed to materialman 

One who furnishes material to a 
materialman is not entitled to the 
benefit of the statutory security.— 
Holt V. Bugbee Co. v. City of Mel¬ 
rose, 41 H.B.2d 562, 811 Mass. 424, 
141 A.L.R. 819. 

Time for filing olaim 

Mass.—^Hurley v. Boston, 188 N.E. 

888. 244 Mass. 466. 

44 C.J. p 418 note 82 [bj (1), (2). 
Priority 

Subcontractor's right to fund re¬ 
tained by municipality as statutory 
security for payment by the contrac¬ 
tor for labor and materials were 
superior to rights of a Judgment 
creditor of the contractor who had 
an egultable attachment on the fund, 
since by such attachment the Judg¬ 
ment creditor succeeded only to such 
right as the contractor had in the 
fund.—^Hub Steel St Iron Works v. 
Dyer. 186 NJ2. 646, 288 Mass. 468. 
Enfoxoement of claim 

(1) Under an earlier form of the 
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statute the proper procedure was for 
one of the materialmen to bring a 
bill In behalf of himself and all 'the 
others, and not for him to bring a 
bill in his own behalf making the 
other materialmen parties defendant. 
—Hunter v. Boston, 106 N.B. 146, 218 
Mass. 635. 

(2) Interest was awarded to origi¬ 
nal petitioner to obtain benefit of 
security from date of filing petition, 
and to intervening petitioners from 
date of filing each intervenm^ peti¬ 
tion, except that those making de¬ 
mand before filing were allowed in¬ 
terest from date of demand.—^Hurley 
V. Boston. 188 N.B. 888, 244 Mass. 
466. 

99. Wash.—North Pao. Bank v. 
Pierce County, 167 P.2d 464. 24 
Wash. 2d 848. 

1. Mo.—St. Louis V. O’Neil Lumber 
Co., 42 Mo.App. 686, reversed on 
other grounds 21 S.W. 484, 114 
Mo. 74. 

Priority between lienors and surety 
completing work see Infra 8 1216f. 

8. Tex.—General Bonding, etc., Co. 
V. Dallas, Civ.App., 176 S.W. 1098. 

3. U.S.—^Maryland Casualty Ca v. 
Board of Water Com'rs of City of 
Dunkirk, C.C.A.N.Y., 66 F.2d 730, 
certiorari denied 64 S.Ct. 846, 290 
U.S. 702, 78 L.Bd. 603. 

4b. Mich.—Club Holding Co. v. Flint 
Cltlsens' Loan St Investment Co., 
261 N.W. 188, 272 Mich. 66. 

8. Mich.—Club Holding Co. v. Flint 
Citizens’ Loan St Investment Go., 
supra. 

& Mich.—Club Holding Co. t. Flint 
Citizens' Loan St Investment Co« 
supra. 
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contractor for a municipal improvement may in a 
proper case recover a personal judgment against the 
contractor.^ An employee of the contractor may 
xnaintain an action against the contractor on a pro¬ 
vision of the improvement contract for pa>Tnent 
hy the contractor to his employees of not less than 
the current rate of wages paid by the municipality 
for work of like character,8 since such provision is 
for the benefit of such employees.^ A contractor is 
not liable to a subcontractor, however, in the ab¬ 
sence of a breach of the subcontract by the contrac¬ 
tor or of the commission of any acts injurious to 
the subcontractor which are chargeable to the con- 
tractor.i® In the absence of statute regulating the 
matter, the contractor is not liable to persons deal¬ 
ing with a subcontractor^^ unless he has removed 
and sold materials or equipment furnished by such 


persons.12 Under some statutes a person who fur¬ 
nishes materials or supplies to a subcontractor is 
not entitled to enforce a claim therefor against the 
principal contractor unless such person has given 
notice to the principal contractor of delivery to the 
subcontractor within a specified time after the first 
delivery.15 

Trust funds in contractor's hands. At common 
law there is no trust relation between a contractor 
for a municipal improvement and a subcontrac¬ 
tor with respect to funds paid to the contractor 
on account of the improvement.^^ Some statutes 
provide for a trust with respect to funds so paid 
in the hands of the contractor, for the payment of 
claims or certain designated types of claims con¬ 
nected with the improvement.^® Under some stat¬ 
utes of this type, the pa3mients are charged with a 


7- NJ.—^Patrick Connelly, Inc., v. 
Hush Montasue & Son Co., 4 A.2d 
779, 17 N.J.M 1 SC. SB—B. & S. £x- 
cavatlns & Const. Co. v. Anselo 
Falno Const. Corporation, 157 A. 
886, 10 N.J.Hi8C. 107. 

44 C.J. p 414 note 69. 

Effect of seekliis eanltahla remedy 
against mualolpellty and surety 
Subcontractor, electing to pursue 
equitable remedy against city and 
surety, was not precluded from re¬ 
covering money Judgment against 
principal contractor.—Zeidler Con¬ 
crete Pipe Co. V. Ryan & Fuller, 216 
N.W. 801, 206 Iowa 37. 

Where contractor Is only constmo. 
tivelj before court the only Judg¬ 
ment it Is possible to obtain is a 
Judgment in rem, and such a Judg¬ 
ment is not permissible If there is 
no property before the court against 
which the claim operates.—^Hanson 
V. Ldberty Const Co., 184 So. 98, 172 
La. 298. 

Extra work 

Where the contract between the 
contractor and the subcontractor pro¬ 
vided that the amount to be paid 
to the subcontractor for items not 
provided for in the contract between 
the contractor and the municipal au¬ 
thority should be agreed on between 
the parties to the contract between 
the contractor and the subcontrac¬ 
tor In advance of the work being 
done, the subcontractor was not en¬ 
titled to recover from the contractor 
for extra work on the basis of cost 
plus a reasonable profit where the 
correspondence between the contrac¬ 
tor and the subcontractor, on wblch 
the subcontractor relied to sustain 
his <dalm, did not show an agreement 
in advance of the performance of the 
extra work to pay on such basis, 
and, in fact, showed a rejection of 
the suboontractor’s proposal for pay¬ 
ment on such basis.—^Hanssel v. P. 
Tomasattl Contracting. Corporation,' 


27 N.E.2d 977, 283 N.T. 164, reargu¬ 
ment denied 28 N.E.2d 415. 283 N.Y. 
697. 

8. Wash.—Stover v. Winston Bros. 
Co., 65 P.2d 821, 185 Wash. 416. 
appeal dismissed Winston Bros. Co. 
V. Stover. 67 &Ct. 44, 299 U.S. 508. 
81 LkSd. 876. 

9. Wash.—Stover v. Winston Bros. 
Co., 65 P.2d 821. 185 Wash. 416. 
appeal dismissed Winston Bros. Co. 
V. Stover, 57 S.Ct. 44, 299 U.S. 
608, 81 luEd. 376. 

10. U.S.—Cleveland Wrecking Co. v. 
Struck Const. Co., D.C.Ey., 41 F. 
Supp. 70. 

11. La.—Carolina Portland Cement 
Co. V. Carey, 82 So. 887, 145 La. 
778. 

IS. Mo.—American Contracting Co. 
V. Xorton, 253 S.W. 872. 

13. Wash.—^Maryland Casualty Co. 
V. City of Tacoma, 92 P.2d 208, 199 
Wash. 884. 

14. N.Y.—^Raymond Concrete Pile 
^ Co. V. Fedezutlon Bank & Trust 

Co., 43 N.E.2d 486. 288 N.Y. 452, 
reargument granted 44 N.E.2d 628. 
289 N.Y. 650, and decision adhered 
to 48 N.E.2d 709, 290 N.Y. 611. 

15. Xa New York 

(1) It was held that Lien L. 5 
26-a, declaring funds received by a 
contractor for a public Improvement 
to be trust funds in the hands of 
the contractor for the payment of 
claims of specified claimants, and 
providing that a misapplication of 
such funds would constitute larceny, 
prior to the amendment of such 
section by L. 1942 c 808 S 8, was 
highly penal and. therefore, was to 
be construed strictly.—Rasnnond 
Concrete Pile Co. v. Federation Bank 
& Trust Co., supra. 

(2) Accordingly It was held that 
the statute did not give the right to 
maintain a civil representative ac-^ 
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tlon to enforce the trust.—^Raymond 
Concrete Pile Co. v. Federation Bank 
& Trust Co., supra—^Metropolitan 
Casualty Ins. Co. of New York v. 
Barr Wrecking Corporation, 40 N.Y. 
S.2d 607. 180 Mlsc. 200. 

(8) It was also held that an ac¬ 
tion at law by a single creditor was 
not maintainable.—^New York Trap 
Rock Corporation v. National Bank 
of Far Rockaway, 85 N.E. 498, 285 N. 
Y. 825—^Metropolitan Casualty Ins. 
Co. of New York v. Barr Wrecking 
Corporation, 40 N.Y.S. 607, 180 Mlsc. 
200 . 

(4) The view was also taken that 
persons who had not filed notices of 
liens did not acquire rights under 
the statute prior to amendment, and 
that their claims were not superior 
to that of another creditor of the 
contractor.—^New York Trap Rock 
Corporation v. National Baific of Far 
Rockaway, 24 N.Y.S.2d 426, 260 App. 
Dlv. 1085. reargument denied 25 N. 
Y.S.2d 998, 261 App.Dlv. 828, af¬ 
firmed 85 N.E.2d 498, 286 N.Y. 826. 

(6) In a case in a lower court, 
however, the view was taken that 
the object of the statute was to give 
the beneficiaries mentioned therein 
additional security, end not simply 
to punish contractors, and, therefore, 
that the rule of strict construction 
did not apply.—^Bray Bros. v. Marine 
Trust Co. of Buffalo^ 85 N.Y.S.2d 
866 . 

(6) In such action a Judgment for 
plaintifCs was awarded In an action 
to recover trust funds.—^Bray Bros. 
V. Marine Trust Co. of Buffalo, su¬ 
pra. 

(7> It was held, in a case decided 
under the law as It existed prior to 
the enactment of Lien L. 9 25-a« that 
Lien L. 9 86-a which contained sub¬ 
stantially the same provisions as 9 
26-a, except that there was no spe¬ 
cific reference to a publlo improve- 
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trust only while such payments remain in the hands 
of the contractor.!® Some statutes provide for a 
trust in the hands of the contractor, for the pay¬ 
ment of certain designated tjrpes of claims con¬ 
nected with the improvement, with respect to funds 
received by the contractor as advances pursuant 
to an assignment by him of moneys due or to be¬ 
come due to him under a contract for a public 
improvement.!^ The requisites and effect of an 
assignment are discussed supra § 1182. 


Actions. The time to sue the contractor de¬ 
pends on the terms of the statute regulating the 
time for bringing action.!® The right of the con¬ 
tractor to defeat a recovery against him by a sub¬ 
contractor by showing the invalidity of certain 
provisions of the improvement contract has been 
denied,!® especially where the contractor has not 
pleaded such invalidity.*®® The surety on the bond 
of the contractor is not a necessary party to an 
action against the contractor by one of his em¬ 


inent. Included a contractor for a 
public Improvement, and that S 25-a 
served to clarify S 86-a-—^Albert 
Pick Co. .V. Travis. D.C.N.T., 6 F. 
Supp. 486. 

(8) It has been held that the 
amendment of Lien L. 5 25-a by L. 
1942 c 808 S S. which amendment 
provided that the trust might be en¬ 
forced by civil action by any person 
entitled to share in the fund, re¬ 
gardless of whether he had filed, or 
had the right to file a notice of Hen. 
was not retroactive. In view of the 
fact that the amendment created an 
entirely new cause of action.—^Met¬ 
ropolitan Casualty Ins. Co. of New 
Tork V. Barr Wrecking Corporation, 
40 N.Y.S.2d 607. 180 Mlsc. 200. 

(9) Prior to such amendment. It 
was held that the effect of Lien L. S 
25-a at most was to create the pos- 
slblUty of a fiduciary relationship 
as to amounts paid to the contractor 
under the improvement contract, be¬ 
tween the contractor and a claimant 
designated In the statute.—^Raymond 
Concrete Pile Co. v. Federation Bank 
& Trust Co., 43 N.B.2d 48>6, 288 N.Y. 
462, reargument granted 44 N.E.2d 
683, 289 N.Y. 650, and decision ad¬ 
hered to 48 N.B.2d 709, 290 N.Y. 611. 

(10) In a case arising since the 
amendment of 1942 described supra 
(8) this note. It has been stated 
broadly that the statute provides 
that moneys paid for a public im¬ 
provement are a trust fund for the 
payment of the proper expenses of 
construction.—Cranford Co. v. L. Le¬ 
opold & Co., 70 N.Y.S.2d 183, 189 
Mlsc. 388. affirmed 76 N.Y.S.2d 512, 
273 APP.D1V. 754, affirmed 82 N.B.2d 
580, 298 N.Y. 676. 

(11) A lienor may be regarded as 
a cestui of the trust fUnd.—Cran¬ 
ford Co. V. L. Leopold & Co., supra. 

Za Wisconsin 

(1) Statute providing that all 
moneys, bonds, or warrants paid to, 
or to become due to, a contractor 
for a public Improvement shall con¬ 
stitute a trust fund in his hands, 
when It appeared as a subsection of 
a section containing several other 
subsections, having been added by 
amendment of such section, was an 
independent statute.—^Murphy y. Na¬ 


tional Paving Co.. 281 N.W. 705, 229 
Wis. 100. 

(2) Accordingly, the exception of 
cities of the first class from the op¬ 
eration of such other subsections 
did not apply to the subsection, pro¬ 
viding for a trust, and, therefore, 
such subsection applied with respect 
to an Improvement contract with 
the city of Milwaukee.—Ozaukee 
Sand & Gravel Co. v. City of Mil¬ 
waukee. 9 N.W.2d 99, 243 Wls. 38— 
Murphy v. National Paving Co., su¬ 
pra. 

(3) The benefit of the trust stat¬ 
ute Is not limited to materialmen 
and laborers to exclusion of subcon¬ 
tractors.—^Murphy v. National Pav¬ 
ing Go., supra. 

(4) Such statute applies to claims 
which have not been made a Hen as 
well as to claims which have been 
made a Hen.—Ozaukee Sand & Grav¬ 
el Co. V. City of Milwaukee, supra— 
Murphy v. National Paving Co., su¬ 
pra. 

(*5) Accordingly a subcontractor 
was entitled to the benefit of the 
trust statute, notwithstanding he did 
not make his claim a lien.—Murphy 
V. National Paving Co., supra. 

(6) It has been held that the trust 
may be asserted with respect to a 
fund subject to the trust, notwith¬ 
standing such fund has been trans¬ 
ferred by the contractor to a third 
person.—^Murphy v. National Paving 
Co., supra. 

(7) Where the fund subject to the 
trust, so transferred, was mingled 
with other funds In the hands of the 
transferee, the whole commingled 
fund was held by the transferee as 
trustee and the whole fund was sub¬ 
ject to an equitable lien In favor of 
the beneficiary or his subrogee.— 
Murphy v. National Paving Co., su¬ 
pra. 

(8) It has been held that a con¬ 
tract with the municipal corporation 
for the sale of materials to such cor¬ 
poration for use and consumption by 
such corporation in making certain 
repairs was not a contract for a pub¬ 
lic improvement within the purview 
of the trust statute, even though 
such contract provides for making 

947 


purchases at a fixed price during a 
particular season.—Ozaukee Sand & 
Gravel Co. v. City of Milwaukee, 9 
N.W.2d 99, 243 Wls. 38. 

16. N.J.—^American Lumberman's 

Mut. Casualty Co. of Illinois v. 
Bradley Const. Co, 13 A.2d 788, 
127 N.J.Eq. 600, affirmed 19 A.2d 
242. 129 N.J.Eq. 278. 

17. In Now York 

(1) It was held that, under Lien 
L. S 25 (6), a statute of the type 
described in the text, prior to its 
amendment by L.1942 c 808 5 8, a 
claimant who had not filed notice 
of Hen could not claim the benefit 
of the statute.—Stancs v. County 
Trust Co., 80 N.Y.S^ed 402, 262 App. 
Div. 1039. motion denied 88 N.Y.S. 
2d 183. 263 App.Dlv. 728—New York 
Trap Rock Corporation v. National 
Bank of Far Rockaway, 24 N.Y.S.2d 
426, 260 App.Dlv. 1035, reargument 
denied 26 N.Y.S.2d 998, 261 App.Div. 
828, affirmed 85 N.E.2d 498, 885 N.Y. 
825. 

(2) The view was taken in a case 
in a lower court, however, that a 
claimant could assert a trust claim 
even though a notice of lien was 
not filed under the Lien L. § 12.— 
Tork Trim Corporation v. Ardsley 
Trading Corporation, 7 N.Y.SM2d 84<3, 
169 Mlsc. 656. 

(3) In this connection It has been 
said that such section providing for 
filing notice of Hen Is permissive 
only.—York Trim Corporation v. 
Ardsley Trading Corporation, supra. 

(4) Perfection of Hen generally see 
inft-a 9 1216. 

18. Within, prescribed period after 
completion of work 

Under a statute requiring suit to 
be brought within a certain period 
after completion of the work, the 
period Is to be computed ftom the 
completion of the work provided for 
In the contract and not from the 
time the work was abandoned by 
the contractor.—^Allen r. Wells, 227 
P. 833, 76 Colo. 608. 

19l Ala.—Southern Bltullthlc Co. v. 
Hughston, 68 So. 460, 177 Ala. 669. 

20. Ala.—Southern Bltullthlc Co. ▼. 
Hughston, supra. 
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ployees to recover on a provision of the improve¬ 
ment contract for the payment by the contractor 
of not less than the current rate of wages paid 
the municipality for work of like character.^^ 
Rules as to the admissibility and sufficiency of evi¬ 
dence in civil actions generally govern in determin¬ 
ing as to the admissibility of evidences^ and as 
to the sufficiency of evidence.^ In an action by a 
subcontractor against the contractor, questions of 
fact are for the jury.*^ The property of the al¬ 
lowance of interest with respect to claims for la¬ 
bor and material has been recognized under a 
statute providing that claims against corporations 
shall draw interest after a specified periodJ^^ The 
recovery of interest prior to judgment is* properly 
refused in an action by an employee of the con¬ 
tractor to recover from the contractor the differ¬ 
ence between the amount of wages paid and the 
amount actually payable under a provision of the 
improvement contract fixing the wage scale pay¬ 
able by the contractor, where the claim is unliqui- 
dated.2® 

c. Bights of Contractor against Subcontractor 

A contractor for a municipal improvement may re¬ 
cover from a subcontractor damages arising to such con¬ 
tractor from an Improper performance of the subcon¬ 
tract. 

A contractor for a municipal improvement may 
recover from a subcontractor damages arising to 
such contractor from improper performance of the 
subcontract.^'^ In an action by the contractor 
against a subcontractor for breach of the subcon- 

Sl. Wash.—Stover v. Winston Bros. 

Co., 65 Pj2d 821, 185 Wash. 416, ap¬ 
peal dismissed Winston Bros. Co. 

V. Stover, 57 S.Ct. 44, 299 U.S. 508. 

81 L..Ed. 876. 

22. Evldexioe admlsBl'bls 

In an action by a subcontractor, 
evidence of reasonable and ordinary 
compensation for subffr&dins: street 
'c^as admissible as bearing* on what 
agreed price actually was.—Goben v. 

Ahln, 227 N.W. 400, 208 Iowa 1354. 

23L Evldsuoe held suffident 
Ark.—^Monk v. Johnson, 16 S.W.2d 
985. 179 Ark. 1199—U. S. Fidelity, 
etc., Co. V. Sellers, 256 S.W. 26, 160 
Ark. 599. 

N.T.—Hanssel v. P. Tomasettl Con¬ 
tracting Corporation, 27 N.B.2d 977, 
a 8 3 N.Y. 164, reargument denied 
28 N.B.2d 415, 283 N.Y. 697. 

Evideaoe hdd Imniilloieiit 
N.Y.—Hanssel v. P. Tomasettl, su¬ 
pra. 

24k Mich.—People v. Boyes, 17'5 N.W. 

289, 208 Mich. 58. 

25. When right aoomss 
In view of the statute described 
in the text, where there was no ex¬ 


tract, it has been held that the fact that the sub¬ 
contract was made without the consent of the mu¬ 
nicipal corporation to subletting as required by 
the improvement contract does not constitute a de- 
fense-2® The subcontractor may, however, set up 
as a defense to such an action the release by the 
contractor of the obligation of the subcontractor 
under the contractus and the rescission of the sub¬ 
contract by the subcontractor and his abandonment 
of the work because of the failure of the contrac¬ 
tor to make payments in accordance with provi¬ 
sions of the subcontract.so In such an action the 
general rules as to evidence in civil actions ap- 
ply.Sl 

d. Bigbts and IdaUUties between Laboren, ]lla- 
teiialmen, and Subcontractots 

A person who has furnished msterlsl or labor to a 
aubcontractor under a contract for a municipal Im¬ 
provement Is, In general, entitled to recover therefor from 
the subcontractor. 

One who has furnished materiaiss or labor^s to 
a subcontractor under a contract for a municipal 
improvement is entitled to recover tiierefor from 
the subcontractor, and the materialman may re¬ 
cover an amount based on the price of the ma¬ 
terial as fixed in the contract between him and the 
subcontractor.®* A material breach by a sub¬ 
contractor of a contract by which he has sublet 
a part of his contract to another may justify such 
other’s abandonment of the work and refusal to 
complete the contract,®* and, in an action by the 
subcontractor for alleged breach of such contract, 

I 472, affirmed 198 N.E. 419, 265 M.Y. 

I 680. 

8& K.H.—Charles I. Hosmer, Inc., v. 
L. P. Federico & Son, 199 A, 567, 
89 N.H. 878. 

29. Mo.—Mederacke v. Fjrleaenhan, 
App., 146 S.W.2d 461. 

Pa.—City of Farrell, to Use of 
C. W. Mllcunr, Inc., v. H. Platt Co.. 
15 A.2d 718, 142 Pa.Super. 242. 

81. Evldenoe lield nffident 
Mo.—^Mederacke v. Frleaenhan, App., 
145 S.W.2d 461. 

32. La.—Empire Mills Co. v. J. A. 
Jones Const. Co., 9 So.2d 613, 201 
La. 178. 

Wash.—^Maryland Casualty Co. v. 
City of Tacoma, 90 P.2d 226. 199 
Wash. 72, 128 A.L.II. 799, modified 
on other grounds 94 P.2d 217, 199 
Wash. 72, 128 A.L.R. 1521, and 94 
P.2d 749, 199 Wash. 7-2. 

SSL Wash.—Maryland Casualty Co. 
V. City of Tacoma, supra. 

34, La.—^Empire Mills Co. ▼. J. A 
Jones Const. Co., 9 So.2d 518, 201 
La. 178. 

35. Wash.—Mtoyland Casualty Co. v. 


press finding as to when the claims 
became due and jiayable but there 
was a finding that they were due and 
payable when the action was com¬ 
menced, Interest was allowed from 
and after a date fixed at the period 
specified In the statute after the com¬ 
mencement of the action.—Standard 
Oil Co. of New Jersey v. Powell Pav¬ 
ing & Contracting Co.. 138 S.E. 184. 
189 S.C. 411, rehearing denied 138 S. 
E. 544. 140 S.C. 89. 

23. Wages dspsndent on natiiKa of 
work 

Where suit to recover difference 
between wages actually paid laborers 
and wage scale fixed by Improvement 
contract Involved question of nature 
of work done by laborers on which 
rate of pay depended, refusing to al¬ 
low Interest prior to entry of Judg¬ 
ment was proper.—Stover v. Winston 
Bros. Co.. 55 P.2d 821, 185 Wash. 416, 
appeal dismissed Winston Bros. Co. v. 
Stover, 57 S.Gt. 44, 299 U.S. 608, 81 
L.Ed. 376. 

27. N.Y.—^Town of Tonawanda v. 
Stapell, Mumm & Beals Corpora¬ 
tion, 270 N.Y.S. 877, 240 AppJllv. 
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the other party may rely on such justifiable aban¬ 
donment and refusal to complete the contract as a 
•defense.^^ One to whom a subcontractor has by 
•contract sublet part of the work may be entitled to 
maintain an action for a breach of such contract 
hy the subcontractor.®*^ 

A subcontractor is not entitled to recover from 
-a materialman for alleged delay in delivery of ma¬ 
terial under a contract where the damages claimed 
are purely speculative.®® 

In a consolidated action involving various claims 
•connected with an improvement contract, the as¬ 
signee of claims for labor and materials furnished 
-to a person to whom part of the work was sub¬ 
let by a subcontractor, is not entitled to have de- 
-ducted from the amount recovered by such per- 
■son interest on the assigned claims and an at¬ 
torney’s fee, where such assignee has not been al¬ 
lowed such interest and fee in such consolidated 
action.*® 


§ 1216. Liens 

a. In general 

b. Lienable and nonlienable claims 

c. Perfection 

d. Assignment 

e. Waiver, discharge, or satisfaction 

f. Priority and measure of distribution 

a. In General 

As s general rule real property of a municipal corpo¬ 
ration used for a public purpose Is not subject to a 
mechanic's lien, but some statutes confer a lien In favor 
of laborers, materialmen, and subcontractors with respect 
to money, bonds, warrants, or assessments due or to 
become due to a contractor for a municipal Improvement. 

While, according to some authorities, a general 
mechanics’ lien law may be applicable to property 
of a municipal corporation^® and some statutes 
have authorized specifically a lien on the property 
of certain municipalities,^! in accordance with gen¬ 
eral rules discussed in Mechanics’ Liens § 10 real 
property of a municipality^® used for a public 
purpose^* ordinarily is not subject to a mechanic’s 


city of Tacoma, 90 P.2d 226, 199 
Wash. 72, 128 A.L.R. 799, modified 
on other grounds 94 P.2d 217, 199 
Wash. 72, 123 A.L..R. l'S21, and 94 
P.2d 749, 199 Wash. 72; 

.9Bm Wash.—Maryland Casualty Co. 

V. City of Tacoma, supra. 

‘JSer. Wash.—^Maryland Casualty Oo. 

V. City of Tacoma, supra. 

88L La.—^Empire Mills Co. v. J. A. 
Jones ConsL Co., 9 So.2d 613, 201 
La. 178. 

-89l Wash.—^Maryland Casualty Co. 
y. City of Tacoma, 90 P.2d 226, 
199 Wash. 72, 128 A.L.R. 799, mod¬ 
ified on other grounds 94 P.2d 217, 
199 Wash. 72, 128 A.L.R. 1621, and 
94 P.2d 749, 199 Wash. 72. 

40. Kan.—City of Topeka v. Thomas, 
40 P. 920, 1 Kan.App. 113. 

•41. Idfiho.—Chamberlain v. Lewis¬ 
ton, 129 P. 1069, 28 Idaho 164. 

Wot sactsnded by oonstructioii 

Statute will not be extended by 
judicial construction to the property 
of any municipal corporation other 
than those specified.—Storey v. Nam¬ 
pa, etc., Irr. Dlst., 187 P. 946, 22 
Idaho 718. 

Xa Kentndqr 

(1) Where lien statute providing 
for lien In favor of cdl persons who 
perform or furnish labor, material, 
or supplies for construction of public 
Improvement was amended so that 
the lien should attach only to an un¬ 
paid balance due the contractor for 
the Improvement, the amendatory act 
was in effect a legislative construc¬ 
tion that the original act gave Hen 
-against the public property.—City of 
Aishland y. ben Williamson St Co., 
^71 8JWM 928. 294 448. 


(2) Prior to such amendment the 
Hen could be asserted even though 
there were no unexpended appropriat¬ 
ed funds available to satisfy the Hen- 
holder's debt.—City of Ashland v. 
Ben Williamson St Co., supra. 

(8) The statute was construed lib¬ 
erally.—^Mid-Continent Petroleum 

Corporation v. Southern Surety Co., 
9 S.W.2d 229, 225 Ky. 601. 

<4) One furnishing materials to 
contractor could file Hen and have 
subjected to payment of debt money 
due contractor by municipality.—^Mld- 
Continent Petroleum Corporation v. 
Southern Surety Co., supra. 

(6) The public property Involved 
was not, however, subject to sale 
to satisfy the Hen.—City of Ashland 
y. Ben Williamson St Co., 171 S.W.2d 
968, 294 Ky. 446—Mid-Continent Pe¬ 
troleum Corporation v. Southern 
Surety Co.. 9 S.W.2d 229, 225 Ky. 601. 

48b Mich.—^McCllntic-Marshall Co. v. 
Ford Motor Co., 226 N.W. 792, >264 
Mich. 305, 72 A.L.R. 807. 

N.Y.—John Kennedy & Co. v. New 
York World's Fair 1939, 22 N.T.S. 
2d 901, 260 App.Dlv. 886, affirmed 
41 N.E.2d 789, 288 N.Y. 494. 

40 C.J. p 69 note 68. 

XHen given by some statutes ap- 
pUcable to contracts for municipal 
Improvements la not on the im¬ 
provement or on the property Im¬ 
proved.—^Alexander Lumber Co. v. 
Farmer aty. 111 N.B. 1012, 272 Ill. 
264—Gunther v. O'Brien Bros. Const 
Co., 16 N.E. 890, 369 Ill. 862. 

Use Immatezlal 

Use of land does not determine 
whether the lien attaches, and me-| 
chanlcs' Hens cannot attach to clty-^ 
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owned realty and the Improvements 
thereon In any event, since the In¬ 
alienability of city-owned realty is 
required to be preserved by statute. 
—John Kennedy & Co. v. New York 
World's Fair 1939, 22 N.T.S.2d 901, 
260 App.Dlv. 386, affirmed 41 N.E-2d 
789, 288 N.Y. 494. 

Eleotzlc llghtiLiig plant 
N.C.—Schofield's Sons Co. v. Bacon, 
181 S.E. 659, 191 N.C. 258—Gastonia 
V. McEntee-Peterson Engineering 
Co., 42 S.E. 868, 181 N.C. 863. 
Easement granted by munlolpaUty 
Easement granted by municipal 
corporation to manufacturing com¬ 
pany for construction of underpass 
to its plant is not subject to Hens 
of subcontractors and materialmen.— 
McCllntlc-Marshall Co. v. Ford Mo¬ 
tor Co., 236 N.W. 792, 264 Mich. 805, 
72 A.L.R. 807. 

Bunding erected by IndlvKhial 
A public library erected at the ex¬ 
pense of an individual on land owned 
by a municipal corporation, with the 
consent of such corporation and un¬ 
der a contract between such Indlvld- 
ual and a contractor, was not sub¬ 
ject to mechanics' Hens.—Soxauer v. 
Burke, etc., Co., 127 N.E. 829, '2,28 N. 
Y. 341. 

43. Ark.—Johnson v. Flynn, 16 S.W. 

2d 327, 179 Ark. 258. 

N.Y.—^Italian Mosaic St Marble Co. v. 
City of Niagara Falls, 327 N.Y.S. 
64, 181 Misc. 281. 

Pa.—Sundhelm v. School Dlst. of 
Philadelphia, 166 A. 365, 811 Pa. 
90. 

40 C.J. p 69 note 68. 

Sewerage system 

N.C.—J. S. Schofield's Sons Co. v 
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lien; and, in the absence of a statute providing 
for a lien, a lien may not be imposed in favor of 
laborers, materialmen, or subcontractors on money 
due or to become due from the municipality to 
the contractor,*^ on bonds*® or warrants*® due 
or to become due to the contractor, or on assess¬ 


ments made to pay the cost and expenses of the 
improvement*^ Some statutes, however, confer 
a lien on money due or to become due from the 
municipality to the contractor,*® and on bonds,*® 
warrants,®® or assessments®^ due or to become due 
the contractor. Such statutes are liberally con- 


Bacon. 131 S.K 669. 191 N.C. 253— 
Scheflow V. Pierce, 97 S.E. 167, 
176 N.C. 91—Gastonia v. McBntee- 
Peterson Engineering* Go., 42 S.E. 
858, 181 N.a 863. 

Real property leased to aaoilier 1i7 
xmuiiolpallty 

In a case In which the rule was 
announced that city-owned real prop¬ 
erty is not subject to mechanics' 
liens regardless of the purpose for 
which such property is used, the 
view also was expressed. In holding 
that land leased by the city of New 
York to New York World's Pair 1989, 
Incorporated, which was a nonprofit 
membership corporation, was not 
subject to mechanics’ liens, that the 
use of such land by the fair corporap- 
tlon was a public use, notwithstand¬ 
ing an admission fee to the fair was 
charged.—John Kennedy & Co. v. 
New York World's Fair 1989, 22 N. 
Y.S.2d 901, 260 App.Div. 386, ajfflrmed 
41 N.E.2d 789, 288 N.Y. 494. 

44. Ala.—Scruggs v. Decatur, 46 So. 
989. 156 Ala. 616. 

Cal.—^Adamson v. Paonessa, 179 P- 
880, 180 Cal. 157. 

Ill.—Chicago Pump Co. v. Lakeside 
Engineering Corporation, 16 N.E. 
2d 929. 296 lll.App. 126. 

N.J.—Guise V. John C. Guise, Inc., 174 
A. 681, 116 N.J.Eq. 690. 

Bight to Ilea dependent on statute 
Ind.—^BfacDonald v. Calumet Supply 
Co., 19 N.E.'Sd 667, 215 Ind. 536. 
122 A.L.II. 502, rehearing denied 21 
N.E.2d 400, 215 Ind. 636. 122 A.L.R. 
602. 

Xn absence of statute or special 
agfreement 

Per cent retained by municipality 
pending completion of public con¬ 
struction contract Is not security for 
contractor's creditors on contractor’s 
promise to pay them, and creditors 
have no lien thereon except by stat¬ 
ute or separate agreement.—Maryland 
Casualty Co. v. Portland Const Co.. 
C.C.A.Vt, 71 FSd 658. 

45. Cal.—^Adamson v. Paonessa, 179 
P. 880, 180 Cal. 167. 

Ill.—Chicago Pump Co. v. Lakeside 
Engineering Corporation, 16 N.E.2d 
929, 296 I11.APP. 126. 

46. Ill.—Chicago Pump Go. v. Lake¬ 
side Engineering Corporation, su¬ 
pra. 

47. Ind.—-iBitna Trust, etc., Co. v. 
Nackenhorse, 122 N.E. 421, 123 N. 
E. 353, 126 N.E. 213, 188 Ind. 621. 

48. U.S.—^Republic Nat Bank & 
Trust Co. V. Massachusetts Bond¬ 


ing & Insurance Co.. C.C.A.Tex., 68 
F.2d 446. 

Ill.—Gunther v. O'Brien Bros. Const 
Co., 16 N.E.2d 890, 269 Ill. 362— 
Alexander Lumber Co. v. Farmer 
City. Ill N.B. 1012. 272 Ill. 264. 
N.Y.—John Kennedy & Co. v. Now 
York World's Fair 1939, 22 N.Y.S. 
2d 901. 260 App.Div. 386, affirmed 
41 N.E.2d 789, 288 N.Y. 494. 

Tex.—Massachusetts Bonding & In¬ 
surance Co. V. City of Grapeland, 
Clv.App.. 148 S.W.3d 1006, modi¬ 
fied on other grounds • Massachu¬ 
setts Bonding & Insurance Co. v. 
Farmers & Merchants State Bank, 
162 S.W.2d 657, 139 Tex. 810. 
Wash.—^Maryland Casualty Co. v. 
City of Tacoma. 92 P.2d !203, 199 
Wash. 384—Maryland Casualty Co. 
V. City of Tacoma, 90 P.2d 226, 
199 Wash. 72, 123 A.L.R. 799. mod¬ 
ified on other grounds 94 P.2d 217, 
199 Wash. 72, 123 A.L.R. 1621. and 
94 P.2d 749, 199 Wash. 72. 

44 C.J. p 416 note 6. 

Purpose of statute 

(1) The purpose of the Hen stat¬ 
ute Is to protect laborers and mate¬ 
rialmen.—In re Zaepfel & Russell, 
DC.Ky., 49 F.Supp. 700, affirmed, C. 
C. A., Farmer's State Bank v. Jones, 
135 F.2d 216. 

(2) The statute Is Intended to Pre¬ 
vent interruption of municipal con¬ 
struction by claims of the creditors 
secured, aa well as to secure payment 
of persons so employed or furnishing 
materials.—^Heller v. City of Plain- 
field, 190 A. 47, 15 N.JMisc. 211. re¬ 
versed on other grounds 194 A. 260, 
119 N.J.Law 37. 

The rights of the municipality are 
not prejudiced or InArlnged by such 
a statute, as the person affected Is 
the contractor who owes the money. 
—Gunther v. O’Brien Bros. Const. 
Co., 16 N.E-2d 890, 369 Ill. 362. 
Bight additional to right to claim un¬ 
der contractor's bond 

(1) The right under some statutes 
to a lien on funds reserved is In addi¬ 
tion to the light to claim the bene¬ 
fit of a bond for the payment of 
materialmen or laborers given by the 
contractor as required by some stat¬ 
utes.—^U. S. Fidelity & Guaranty Co. 
V. City of Montesano, 1295 P. 934, 160 
Wash. 665. 

(2) Persons and claims secured by 
contractor’s bond for payment of la¬ 
bor and materials see supra S 1178. 
Bights not affected by acts of con¬ 
tractor or municipality 

Materialmen's right to preferential 
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payment from fund created to dis¬ 
charge city’s obligation under paving 
contract la fixed by law and cannot 
be changed by contractor or munici¬ 
pality.—^Uvalde Rock Asphalt Co. v. 
City of Shreveport, 136 So. 26, 172 La. 
987. 

Betroactivs operation 

(1) It has been held that the stat¬ 
ute may apply where both the Im¬ 
provement contract and the con¬ 
tract to furnish material and labor 
to the contractor who had entered 
into the improvement contract were 
made before the enactment of the 
statute.—Smith y. Bell, 70 Ill.App. 
490. 

(2) In a later case in the same Ju¬ 
risdiction, however. It was held that 
an amendment which extended the 
operation of the Hen statute to a type 
of claim not within such statute pri¬ 
or to the amendment did not operate 
retroactively.—Chicago Pump Co. v. 
Lakeside Engineering Corporation, 16 
N.E.2d 9'29, 296 IlLApp. 126. 

49. Ill.—Gunther v. O'Brien Bros. 
Const Co., 16 N.E.2d 890, 369 111. 
862. 

44 C.J. p 418 note 26. 

XU California 

(1) Formerly there was no Hen on 
bonds coming to the contractor for 
a street Improvement—^Adamson v. 
Paonessa, 179 P. 880, 180 Cal. 157. 

(2) Such a lien was conferred by 
a subsequent statute.—American 
Surety Co. of New York v. City of 
Santa Barbara, C.C.A.Cal., 66 F.2d 
769, certiorari denied 63 S.Ct. 17, 287 
U.S. 616, 77 L.Ed. 636. 

50. Ill.—Gunther v. O’Brien Bros. 
Const Co., 16 N.E.2d 890, 369 Ill. 
362—^Alexander Lumber Co. v. 

I Farmer City, 111 N.B. lOM, 272 Ill. 
264. 

61. U.S.—^American Surety Co. of 
New York v. dty of Santa Barbara, 
C.C.A.CaL, 56 F.2d 769, certiorari 
denied 68 KCt 17, 287 U.S. 616, T7 
L.Ed. 635. 

Illegal use 

Village was not relieved of liability 
to claimants of Hens where funds 
raised by special eussessment had 
been Illegally withdrawn and devoted 
to other uses, on theory that village 
treasurer and not vlllagre was trus¬ 
tee of the funds.—^People ex rel. An¬ 
derson V. Village of Bradley, 11 N.EL 
•2d 415, 867 Ill. 301. 



63 O.J.S. 


MUNICIPAL CORPORATIONS 


S 1216 


strued so as to effectuate their object and purpose, 
and it has been held that a substantial compliance 
with the statute is sufficient^® A statute may not, 
however, so be extended as to apply to cases which 
do not fall within its provisions.®^ Under the con¬ 
struction given some statutes of this type, the lien 
attaches to the debt due to the contractor,®® and 
the lienors to the extent of their interests are 


statutory assignees.®® 

In order that such a lien may exist, the improve¬ 
ment,®7 contract,®® claim,®® and claimant®® must 
be within the terms of the statute conferring the 
lien; and there must be something due claimant,®^ 
as well as something due or to become due the 
contractor,®® from the municipality®® under the con¬ 
tract in question.®* According to some authori- 


62. N.Y.—^Travelers’ Ins. Co. v. Ilion, 
213 N.Y.S. 206. 126 Misc. 275. 

■44 C.J. p 416 note 7. 

Btatate reqnizinff 111 ) 6 X 81 ooastxiu- 

tlOBL 

N.Y.—^Troy Public Works Co. v. Yon¬ 
kers, 100 N.E. 700. 207 N.Y. €1, 
44 L..R.A..N.S., 811—In re Wllaia 
Const. Co.. 2 N.Y.S.i2d 251, 166 Mlsc. 
185—Butts V. Randall, 260 N.Y.S. 
718, 145 Mlsc. 708. 

44 aj. p 416 note 7. 

53. N.Y.—^In re Wllaka Const. Co., 2 
N.Y.S.2d 251, 166 Mlsc. 185. 

54. U.S.—^In re Zaepfel & Russell, D. 
C.Ey. 49 F.Supp. 709, affirmed, C. 
C.A., Farmer’s State Bank v. Jones. 
185 F.2d 216. 

N.Y.—Travelers’ Ins. Co. v. Illon, 313 
N.Y.S. 206, 126 Mlsc. 276. 

Wash.—Western Clinic & Hospital 
Ass’n V. Gabriel Const. Co., 12 P. 
2d 417, 168 WajBh. 411. 

N.Y.—Cranford Co. v. L. Leopold 
& Co., 70 N.Y.S.2d, 188. 189 Mlsc. 
888, affirmed 75 N.Y.S.2d 612. 273 
App.Dlv. 764, affirmed 82 N.R2d 
580, 298 N.Y. 676. 

96. N.Y.—Cranford Co. v. L. Leopold 
& Co., supra. 

Asslgrnment: 

By contractor grenerally see supra 
9 1162. 

Of lien see Infra subdivision d of 
this section. 

'Lienor as cestui of trust fund see 
supra 5 1215 b. 

.■«7. N.Y.—^Riverside Contracting Co. 
V. New York. 118 N.B. 664, 218 N.Y. 
696, Ann.Cas.l918C 1076. 

'Operatioa TuiUL tmproveineiLt wltUn 
statute 

(1) Housingr project in charge of 
municipal housing authority Is a 
■public Improvement within statute.— 
Furlong v. Housing Authority of City 
of Newark, 28 A.2d 424, 182 N.J.Ea. 
841. 

(2) Temporary pavements, mains, 
-pipes, wires, vaults, etc., which are 
necessary during the construction of 
a rapid transit railroad and which 
are provided for In the contract with 
-the city and Included In the contract 
price, are as much public Improve¬ 
ments, within the statute, as the rap¬ 
id transit railroad which Is the ulti¬ 
mate end and purpose of the contract. 
—Gates V. John F. Stevens Constr. 
•Go.. U5 N.E. 22, 220 N.Y. 88. 


Operation held not improvement with¬ 
in statute 

The removal of ashes, refuse, etc.. 
Is not a public improvement within 
the meaning of a statute of the tirpe 
here under consideration, even though 
the ashes and refuse are to be trans¬ 
ported to a particular place, for the 
purpose of filling In and making land 
at such place, or even though the 
contractor constructs a dock In fur¬ 
therance and toward the performance 
of the contract.—^Riverside Contract¬ 
ing Co. V. New York. 113 N.E. 564, 218 
N.Y. 696, Ann.CaB.1918C 1075. 

68: Wls.—’Worden-AIlen Co. v. Wis¬ 
consin Tunnel, etc., Co., 176 N.W. 
877, 171 Wls. 124. 

Contract for actual construction 
In general a statute which grants 
a lien with respect to a contract for 
a public Improvement refers to a con¬ 
tract for the actual construction of 
the work.—^Furlong v. Housing Au¬ 
thority of City of Newark, 28 A.2d 
424, 132 N.J.Ea. 341. 

Contracts held not within statute 

(1) In general a statute which 
grants a lien with respect to a con¬ 
tract for a public Improvement does 
not Include contracts of employment 
which Involve peculiar professional 
education and experience —^Furlong v. 
Housing Authority of City of New- 
«Lrk, supra. 

(2) Accordingly such a statute 
does not include a contract for the 
employment of architects.—^Furlong 
V. Housing Authority of City of New¬ 
ark, supra. 

Contractor and subcontractor 

(DA "contractor” within the pur¬ 
view of some statutes Is one who 
constructs for another some work 
of fixed and permanent nature, which 
can neither be kept nor disposed of, 
but must be surrendered to him for 
whom the work was dona—^American 
Creosote Works v. City of Monroe, 
144 So. 612, 614, 176 La. 905. 

(2) A "subcontractor” within the 
purview of some statutes is one who 
undertakes to do for the contractor 
I)aTt of the work which the contractor 
has undertaken.—'American Creosote 
Works V. City of Monroe, supra. 

(8) A person to whom a munici¬ 
pality awarded a contract to supply 
I the municipality with certain mate- 
|rlal after invitation for, and sub¬ 
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mission of, bids was not a contractor 
or a subcontractor within the pur¬ 
view of the statute involved, where 
the purchase of the material by the 
municipality was merely for stock, 
the transaction merely constituting a 
sale and purchase of the material.— 
American Creosote Works v. City of 
Monroe, supra. 

(4) Accordingly one who sold the 
material to the seller to the munlcl- 
paJlty was not entitled to the pro¬ 
tection of the statute.—-American Cre¬ 
osote Works V. City of Monroe, su¬ 
pra. 

59. Wash.—-Western Clinic & Hos¬ 
pital Ass'n V. Gabriel Const. Ca, 
12 PAd 417, 168 Wash. 411. 

44 C.J. p 416 note 11. 

Whether particular claims llenable 
see Infra subdivision b of this sec¬ 
tion. 

60. etatus of claimant 

(1) A person who performed work, 
labor, and services In the supervi¬ 
sion of contracts and who was an 
employee to whom the contractor 
paid weekly wages was within the 
provisions of the lien law.—^In re Ap¬ 
plication of Asphalt Corp., 67 N.Y.S. 
2d 313. 

(2) Status of other claimants see 
44 C.J. p 417 note 12 [a]. 

61. N.Y.—-Willson, etc., Co. v. Mack 
Pav., etc., Co., 132 N.Y.S. 297, 147 
App.Dlv. 141. 

44 C.J. p 417 note 13. 

68. TJ.S.—^Topeka v. Federal Union 
Surety Co., Ean., 218 F. 968, 130 C. 
C.A. 364. 

N.Y.—^Herrmann v. Hillman, 96 N.E. 

741, 303 N.Y. 436. 

44 C.J. p 417 note 14. 

68. N.Y.—Sexauer v. Luke A. Burke, 
etc., Co., 127 N.E. 829, 228 N.Y. 
84L 

work done at expense of abuttlBg 
property owners 

Statute authorizing filing of mate¬ 
rialman’s claim for feed of mules If 
public Improvements were undertaken 
at expense of municipality did not 
authorize recovery against munici¬ 
pality for feed furnished to mules 
on paving project, where paving ex¬ 
pense was borne by abutting prop¬ 
erty owners.—^Fowler Commission Co. 
V. E. J. Deas & Co., 127 So. 456, 18 
La.App. 141. 

64L N.Yd—Italian Mosaic ft ICarble 
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ties, the municipality is not liable for more than the 
original contract price in settlement of claims 
for materials and labor unless it has wrongfully 
made payments to the contractor after service of 
notice of lien.®5 On the other hand, where claim¬ 
ant is otherwise entitled to a lien, he is not deprived 
of the right thereto by the death of the principal 
contractor and completion of performance by his 
administrator,and the lien is not necessarily 
defeated or impaired by the abandonment or forfei¬ 
ture of the principal contract,as there may, at 
the time of the filing of the notice of lien, be due 
and unpaid installments of the contract price to 


which the lien may attach,but the lien does not 
attach to amounts to which the contractor, by rea¬ 
son of the abandonment or forfeiture, is not en- 
titled.^ 

A subcontractor is not precluded from claiming a 
lien on the fund applicable to the payment of the 
improvement by a provision in the contract that 
the contractor will not suffer or permit a lien to 
be put on the building or premises,^® and the lien 
of a claimant other than a subcontractor is not 
barred by a contract provision that no work shall 
be subcontracted without the written consent of a 
specified board.^i A subcontractor is not, how- 


Oo. ▼. City of Xlagan, SUla, 227 
N.Y.S. 64. 131 Mlsa 281. 

44 CJ. p 417 note 16. 

66 . Xb. wkbmmacB of spodflo statutory 
provUioii 

A sanitary district is not liable for 
more than the orisrlnal public im¬ 
provement contract price in settle¬ 
ment of claims for labor and materi¬ 
als unless it has wronsfully paid 
money to the contractor after service 
of notice of lien, notwithstanding ab¬ 
sence of express statutory limitation 
comparable to that applicable to pri¬ 
vate contracts.—Gunther v. O'Brien 
Bros. Const Co., 16 NJ:.2d 890. 369 
Ill. 862. 

06. Ohio.—^Vernon v. Harper, 86 X. 
K 882, 79 Ohio St 181, 20 KRA.. 
N.S.. 44. 

44 C.J. p 417 note 17. 

67. N.J^—^Pierson v. Haddonfleld, n 
A 471, 66 N.J.E<1. 180. 

N.T.—^Rockland Lake Trap Rock Co. 
V. Port Chester, 92 N-.T.S. 631, 102 
App.Dlv. 860, affirmed 78 N.E. 1111, 
185 N.T. 590. 

44 C.J. p 417 note 18. 

68 . N.T.—^American Radiator Co. v. 
New York, 119 N.E. 891, 223 N.T. 
193. 

44 C.J. p 417 note 19. 

Bsoovezy by munldpauty Arom orig¬ 
inal contractor and surety 
Where, after the original contrac¬ 
tor had defaulted, the municipality 
made a contract for completion with 
another, and, after the completion of 
the work, sued and recovered the 
damages suffered Avm the original 
contractor cmd his surety, and the 
Judgment in such action had been 
paid, an amount in the hands of the 
municipality representing a per cent 
withheld from the original contrac¬ 
tor was applicable to the payment of 
liens.—^EEampton v. Incorporated Vil¬ 
lage of Freeport, 279 N.Y.S. 776, 244 
App.Div. 816, affirmed EEampton v. 
Village of Freeport, ,1 N.E.2d 848, 
270 N.Y. 699. 

Abaaidoitmsnt after aittadunent of 
lien 

Bights of lien claimants in amount 


I due to contractor, bnt not paid be¬ 
cause of filing of lien claims, are 
supeiio): to municipality's rights 
against contractor based on his sub¬ 
sequent abandonment of contract.-^ 
Johnson v. Fred L. Emmons, Inc., 170 
A 850. 115 N.J.EQ. 825, affirmed 181 
A 24. 119 N.J.Ea. 88. 

66 . Tex.—City of Dallas t. Conley, 

Lott, Nichols Machinery Co., Civ. 

App., 172 S.W.2d 989, error refused. 
44 C.J. p 417 note 20. 

Use of fund by snunlolpaUty 

(1) Where the municipality com¬ 
pleted the contract after the contrac¬ 
tor and his surety refused to do so, 
and, in so completing the contract 
expended more than the balance of 
the contract price remaining unpaid, 
including retained per cent, no part 
of the retained per cent was available 
to the lien claimants, since none of 
it was actually due to the contrac¬ 
tor in view of the fact that the mu¬ 
nicipality had the right to apply the 
retained per cent to the completion 
of the contract.—Johnson v. Fred L. 
Emmons, Inc.. 170 A 860, 115 N.J.Eq. 
886 , affirmed 181 A 64. 119 N.J.Eq. 
88 . 

(2) Where building contractors de¬ 
faulted and municipality exhausted 
remainder of contract fund in com¬ 
pleting building, contractors' creditor 
who filed claim could not recover 
from municipality, since statute per¬ 
taining to such claims merely gave 
creditor lien on fund and subrogated 
creditor to rights of contractors.— 
City of Dallas v. Conley, Lott, Nich¬ 
ols Machinery Co., Tex.Clv.App., 172 
S.W.2d 989, error refused. 

(8) A sanitary district which had 
retained portion of fund due contrac¬ 
tor for sewer construction was en¬ 
titled to employ the fund after de¬ 
fault hy the contractor in payment 
of a watchman, engineers, attorneys, 
and an advertising company for loss 
of billboards, without reletting con¬ 
tract as required by statute for items 
exceeding a specified amount each, 
notwithstanding olaixns for labor and 
materials furnished defaulting con¬ 
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tractor were uxxpald.—Gunther v. 
O'Brien Bros. Const. Co., 16 N.E.2d 
890, 869 ni. 362. 

(4) Where, in such case, sanitary 
district, after default of original 
contractor relet contract to lowest 
responsible bidder, it was entitled to 
credit for amount spent in complet¬ 
ing the sewer, although operating 
to the detriment of claimants of liens 
for labor and material furnished un¬ 
der the first contract.—Gunther v. 
O'Brien Bros. Const. Co., supra. 

(6) It has been held, however, that, 
where the municipal corporation had 
taken a bond from the contractor for 
the prompt and faithful performance 
of the contract, it could not, as 
against the lienors, retain from the 
contract price en amount to cover 
defective work and damages for fail¬ 
ure to complete the work within the 
stipulated time, hut that it should 
have sought reimbursement by re¬ 
sort to the bond.—Terre Haute Vit¬ 
rified Brick Co. V. Montgomery Coun¬ 
ty Loan, etc., Co., 168 IllJLpp. 441. 

TOl N.T.—Bader v. New York, 101 

N.Y.S. 851, 51 Mlsc. 858. 

m&pald saboontraotor was Justified 
in quitting work and filing mechan¬ 
ic's lien, notwithstanding general 
contractor heul covenanted not to per¬ 
mit liens to be filed.—^North American 
Iron Works v. G. De Kimpe, Inc., 
261 N.Y.S. 144, 282 App.Dlv. 679.. 

71. Ill.—^Alexander Lumber Co. v. 

Farmer City, 111 N.E. 1012, 272 

lU. 264. 

Oonstnutton of ooatraot provision. 

Contract provision that none of 
the work would be sublet without the 
consent of a specified board related 
to subletting a part of the work 
and not to contracts made by the 
contractor for obtaining xnaterlals 
and labor, and failure to obtain such 
consent did not defeat liens of per¬ 
sons who had furnished materials 
and labor pursuant to such contracts 
with the contractor.—^Alexander Lum¬ 
ber Co. T. Farmer City, supra. 
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ever, relieved of a provision of the subcontract 
by which he has agreed not to file or to claim a 
lien by the fact that the contractor has assigned 
the moneys due or to become due under the im¬ 
provement contract,72 or has failed to make pay¬ 
ments to the subcontractor when due.73 

In the absence of statutory authorization, the 
failure of the municipality to obtain from the con¬ 
tractor a statutory bond conditioned to make pay¬ 
ment of claims for material and labor does not 
constitute the basis of a lien.74 

Whether entity, municipaUty or public agency 
within statute. Whether a particular entity is 
a municipal corporation within the meaning of a 
statute giving a lien with respect to a contract 


with a municipal corporation for a public im¬ 
provement depends largely on the powers and func¬ 
tions of such entity which have been conferred 
by the legislature.T® A municipal housing com¬ 
mission has been regarded as a “public agency" 
within the meaning of a statute giving a lien with 
respect to a contract for a public improvement 
between any person and a “public agency .”76 

b. liienable and Nonlienable Claims 

Whether a particular claim is a proper basis for a 
lien depends on the provisions of the statute as duly 
construed. 

Whether a particular claim is a proper basis for 
a lien depends on the provisions of the statute as 
duly construed.77 Some statutes require that 


72. N.Y.—^Rockaway Saab & Boor 
Co. V. Soman, 261 N.Y.S. 106, 146 
Mlsc. S27. 

78. N.Y.—^Rockaway Sash & Door 
Co. V. Soman, supra. 

74. Ill.—Gunther v. O'Brien Bros. 
Const. Co.. 16 N.E.2d 890, 369 111- 
36;2. 

TBii N.Y.—Callanan Road Improve¬ 
ment Co. V. Arthur McMullen Co., 2 
N.Y.S.2d 666. 258 AppJDlv. 424, re- 
arffument denied 4 N.Y.S.2d 1021, 
•254 App.Dlv. 796. and affirmed Cal- 
lanaa Road Improvement Co. v. 
XTlster Davis, Inc., 20 N.E.2d 7, 
280 N.Y. 686, and amended Calla¬ 
nan Road Improvement Co. v. 
Arthur McMullen Co., 12 N.Y.S.2d 
761, 267 APP.D1V. 875. 

78. N.J.—^Furlongr v. Housinsr Au¬ 
thority of City of Newark, 28 A.2d 
424, 182 N.J.Law 841. 

77. N.J.—^Furlongr v. Housing Au¬ 
thority of City of Newark, 28 A.2d 
424, 132 N.J.Eq. 841. 

Wash.—^Western Clinic & Hospital 
Asa'n V. Gabriel Const Co., 12 F. 
2d 417. 168 Wash. 411. 
acaterlsl 

(1) In construing a lien statute, 
‘"material” has been defined as "mat¬ 
ter which is Intended to be used In 
the creation of a mechanical struc¬ 
ture.” or as "the substance matter of 
which anything Is made.”—Troy Pub¬ 
lic Works Co. V. Yonkers. 100 N.B. 
700. 701, 807 N.Y. 81. 44 L..R.A.,N.S.. 
811. 

(2) "Under a liberal construction 
of the act mindful of Its alma, the 
word ‘material* would be sufficiently 
broad to include supplies of all sorts 
or kinds, and anything that is sup¬ 
plied comes within that word.”— 
Garbutt v. Chappe, 21 P.2d 694, 698, 
181 Gal.App. 284. 

Kabos 

(1) The term “labor,” as used In a 
lien statute, is used In Its ordinary 
and usual sense and implies personal 
Berries and work of the Individual I 


to be protected.—Hampton v. Incor¬ 
porated Village of Freeport. 279 N. 
Y.S. 776, 244 App.Div. 816. affirmed 
Hampton v. Village of Freeport, 1 
N.E.2d 848, 870 N.Y. 699. 

(2) The claim to a lien by a cor¬ 
poration which had made a contract 
with the contractor for the improve¬ 
ment to furnish laborers and which 
paid such laborers weekly was re¬ 
jected.—^Hampton v. Incorporated 
Village of Freeport. -279 N.YS. 776, 
244 App.Dlv. 815, affirmed Hampton v. 
Village of Freeport, 1 N.B.2d 848. 
270 N.Y. 699. 

(8) A physician or surgeon who 
medically treats or performs sur¬ 
gery on a laborer employed on the 
work is not a laborer, and a claim 
for furnishing the services of such 
physician or surgeon is not liena- 
ble under some statutes.—^Western 
Clinic & Hospital Ass'n v. Gabriel 
Const. Co., 12 P.2d 417, 168 Wash. 
411. 

(4) Claim of superintendent In 
charge of work under Improvement 
contract, who was to receive a speci¬ 
fied monthly salary and, in addition, 
a specified per cent of the profits to 
be derived from the performance of 
the contract, was not llenable under 
the statute as a claim for labor.— 
pidler V. Kennedy, 246 N.W. 409. 
blO Wis. 270. 

Fxovlslonfl and supplies 

(1) "Provisions,** as used In a lien 
'statute, have been defined as "things 
In the nature of meats and gro¬ 
ceries.”—Western Clinic & Hospital 
Ass’n V. Gabriel Const. Co., 12 P.2d 
417, 418, 168 Wash. 411. 

(2) "Supplies,’* as so used, have 
l>een defined as "articles furnished 
for carrying on the work, which, 
from its nature, were necessarily 
consumed by use ‘ In the work.'*— 
Western Clinic & Hospital Ass’n v. 
Gabriel Const. Co., supra. 

(3) Claim for services of a hos¬ 
pital with first-aid equipment. X-ray. 
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machines, nurses, bandages, and 
other appliances does not constitute 
a claim for provisions or supplies 
for the carrying on of the work 
and Is not llenable under some stat¬ 
utes.—Western Clinic & Hospital 
Ass'n V. Gabriel Const. Co., supra. 

(4) A like rule applies to a claim 
for medicines, drugs, apparatus, or 
bandages used in the performance 
of an operation.—Western Clinic & 
Hospital Ass’n v. Gabriel Const. Co., 
supra. 

dalms held wlfUa statute 

(1> Freight. 

U. S.—Republic Nat. Bank & Trust 

Co. V. Massachusetts Bonding & 

Insurance Co., C.C.A.Tez., 68 F.2d 

445. 

N.Y.—Butts V. Randall, 260 N.Y.S. 

718, 146 Mlsc. 708. 

(i2) Trucking and hauling mate¬ 
rials forming part of construction.— 
Butts V. Randall, 260 N.Y.S. 718, 
146 Mlsc. 708—44 C.J. p 416 note 11 
[a] (12). 

(3) Permission to use patented 
process, appliances, and services of 
an Inspector.—Garbutt v. Chappe, 31 
P.2d 694, 131 Cal.App. 284. 

(4) Other claims held within stat¬ 
ute see 44 C.J. p 416 note 11 [a]. 

Walms held not within statute 

(1) Certain labor claims fiuid at¬ 
torney’s fee.—Maryland Casualty Co. 

V. City of Tacoma, 90 P.2d 226, 199 
Wash. 72, 133 A.L.R. 799, modified 
on other grounds 94 P.2d 217, 189 
Wash. 72, 128 A.L.R. 1521, and 94 
P.2d 749, 199 Wash. 72. 

(2) Compensation of employee of 
architects who were employed by 
municipal housing authority by con¬ 
tract to design and supervise con¬ 
struction of housing projects.—^Fur- 
'long V. Housing Authority of City 
of Newark, 28 A.2d 424, 132 N.J.Eq. 
341. 

(3) Medical services rendered em- 
I ployees of contractors.—City of 
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materials must have been used in the execution 
or completion of the improvement contract at the 
time of the filing of notice of lien.78 Under other 
statutes, however, there may be a lien for material 
manufactured or fabricated by claimant and held 
by him for delivery when needed, when the no¬ 
tice of lien is filed.^® While the term "materials” 
has been defined as including only such articles as 
enter into, and form a part of, the finished struc- 
ture,80 under some statutes it is not essential that 
material should enter into, and become a part 
of, the completed improvement 

As a general rule, in the absence of a statutory 
provision making the claim lienable, a claim for 
the mere use or rental of mechanical appliances or 
tools which are used in the performance of the 
improvement contract is not the basis of a lien,*^ 
and a like rule applies with respect to a claim for 


repairing by an independent operator of appliances 
so used which constitute the contractor’s plant®® 
and with respect to a claim for furnishing parts in 
connection with repairs so made.®^ A claim for 
labor performed by the instrumentality of, or in 
operating, such appliances or tools may, however, 
be lienable.®® It has been held that the furnishing 
of materials which are used to facilitate and per¬ 
mit the operation and use of mechanical appli¬ 
ances in the performance of the improvement con¬ 
tract may be the basis of a lien,®® even though 
such materials are not incorporated in, and do not 
become a part of, the completed improvement.®^ 
It has also been held, however, that a claim for cer¬ 
tain materials which are used to facilitate the op¬ 
eration of such appliances is not the basis of a 
lien.®® The rule has been announced, with respect 
to certain comparatively small appliances and 


Staunton v. Cole & Fauber, ^54 Ill. 
App. 877. 

(4) Premiums for policies for 
workmen's compensation Insurance, 
such, premiums not beln^r labor, ma¬ 
terial, or supplies.—In re Zaepfel & 
Russell, D.G.Ry., 49 F.Supp. 709, 
affirmed, C.C.A., Farmer’s State Bank 
V. Jones, 135 F.2d 215—44 C.J. p 416 
note 11 [a] (14). 

(6) Printing and stationery.—City 
of Staunton v. Cole & Fauber, su¬ 
pra. 

(6) Telephone service.—City of 
Staunton v. Cole & Fauber, supra. 

(7) Other claims held not within 
statute see 44 C.J. p 416 note 11 
[a]. 

78. N.J.—^Hazard v. Swedesboro, 
School Dist. Bd. of Education, Ch., 
75 A. 8^7, affirmed 80 A. 456, 78 
N.J.EQ. 568. 

79. TJ.S.—^Maryland Casualty Co. v. 
Board of Water Com'rs of City of 
Dunkirk, C.C.A.N.T., 66 F.2d 730, 
certiorari denied 54 S.Ct. 346, 290 
U.S. 703. 78 L.Ed. 603. 

N.Y.—^North American Iron Works v. 
G. De Eimpe, Inc., 251 N.T.S. 144. 
232 App.Dlv. 579. 

under an earlier form of the stat¬ 
ute it was essential that materials 
must actually have been furnished 
when the notice of lien was filed.— 
Goss V. William Engrineerlnff Co., 108 
N.Y.S. 862, 67 Misc. 48. 

80l Wash.—Western Clinic & Hos¬ 
pital AsB'n V. Gabriel Const. Co., 12 
P.2d 417, 418, 168 Wash. 411. 

81. m.—Alexander Lumber Co. v. 
Farmer City, 111 N.E. 1012, 272 
111. 264. 

IT.J.—Jankowitx v. Town of Morris- 
town, 161 A. 819. dll N.J.Ba. 201. 

44 C.J. p 416 note 11 [a] (6)-(7), 

88. N.Y.—^Intercounty Const. CJorpo-' 


ration v. Charles F. Vachris, Inc., 
263 N.Y.S. 261, 238 App.Div. 864. 
Hot labor or materials 
Rental of machinery is neither la^ 
bor nor materials, cmd is not lien- 
able.—^Butts V. Randall, 260 N.Y.S. 
713,145 Misc. 708. 

ParUoiaar claim for use or rental 
not lienable 

<1) Tractor.—Intercounty Const 
Corporation v. Charles F. Vachris, 
Inc., 263 N.Y.S. 261, 238 App.Diy. 
864. 

(2) Steam hammer.—^Maryland 

Ccusualty Co. v. Board of Water 
Com'rs of City of Dunkirk, C.CAJ«7. 
Y., 66 F.2d 730, certiorari denied 54 
S.Gt 346, 290 U.S. 702. 78 L.Ed. 603. 

(3) Steam shovel. 

CcU.—^L ob Anffeles v. Hautz, 179 P- 
716, 89 CalA.pp. 702. 

N.Y.—^Troy Public Works Co. v. Yon¬ 
kers, 100 N.E. 700. 207 N.Y. 81, 44 
L.ILA..N.S., 811. 

TTse by employees of contractor 
Claim for use of bulldozer by em¬ 
ployees of general contractor, when 
owner of bulldozer was not operat¬ 
ing it was not basis of lien.—Janko- 
wltz V. Town of Morristown, 161 A- 
819, dll N.J.Eq. 201. 

83. U.S.—^Maryland Casualty Co. v. 
Board of Water Com'rs of City ot, 
Dunkirk, aC.A.N.Y., 66 F.2d 730, 
certiorari denied 54 S.Ct 846, 290 

U. S. 702, 78 L.Ed. 60S. 

N.J.—Jankowitz v. Town of Morris¬ 
town, 161 A. 819, 111 N.J.Eq. 201. 
N.Y.—Butts V. Randall, 260 N.Y.S. 
713, 145 Misc. 708. 

88. N.Y.—^Butts V. Randall, supra. 
85. N.J.—Jankowitz v. Town of 
Morristown, 161 A. 819, 111 N.J. 
Eq. 201. 

N.Y.—^Intercounty Const Corporation 

V. Charles F. Vachris, Inc., 263 N. 
Y.S. 261, 238 App.Div. 864. 
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88. N.J.—Jankowitz v. Town of 
Morristown, 161 A. 819, 111 N.J.Eq. 
201 . 

Claim for paztioiilar items held lien¬ 
able 

(1) Cross-ties furnished general 
contractor to support rails upon 
which tramcars transported dirt.— 
Jankowitz v. Town of Morristown. 

j supra. 

(2) Grease. 

Ill.—City of Staunton v. Cole & Fau¬ 
ber, 254 IIIAlPP. 377. 

N.J.—Jankowitz v. Town of Morris¬ 
town, 1«1 A. 819, 111 N.J.Eq. 201. 

(3) Kerosene.—Jankowitz v. Town 
of Morristown, supra. 

(4) Lumber for platform for 
steam shovel of general contractor. 
—^Jankowitz v. Town of Morristown, 
supra. 

(5) Oil and gasoline. 

HL—City of Staunton v. Cole & Fau¬ 
ber, 254 IlLApp. 877. 

Ky.—^Mid-Continent Petroleum Cor¬ 
poration V. Southern Surety, 9 S. 
W.2d 229, 226 Ky. 501. 

N.J.—Jankowitz v. Town of Morris¬ 
town, 161 A. 819, lid N.J.Eq. 201. 

87. N.J.—Jankowitz v. Town of 
Morristown, aupra. 

88 . Claini for psrtloiiJar items held 
not lienable 

(1) Gasoline, grease, alcohol, tlrew 
and tire chain for automobile truck. 
—Maryland Casualty Co. v. Board of 
Water Com'rs of City of Dunkirk. C. 
C.A.N.Y., 66 F.2d 780, certiorari de¬ 
nied 54 S.Ct. 846, 290 U.S. 702, 78 L. 
Ed. 603. 

(2) Gasoline, oil, and grease for 
paving machinery because they did 
not enter Into the construction of 
the highway and become absorbed 
by It—Butts V. Randall, 260 N.Y.S. 
718, 145 Mlsa 708. 

(8) Labor to generate steam.— 
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equipment, that whether a claim therefor is lien- 
able depends on whether they have come into di¬ 
rect physical contact with the construction work 
and have been consumed in the work.^^ 

Some statutes have been given rather a broad 
construction as to the persons entitled to protec- 
tion.^0 While under some statutes a claim for ma¬ 
terial furnished to a subcontractor is not lienable 
where the subcontractor is entitled to look only to 
the contractor for pay,®i under other statutes a 
person who has performed labor for, or furnished 
material to, a subcontractor is entitled to a lien 
on the fund due from the municipality to the con¬ 
tractor,^ even though the contractor has paid 
the subcontractor in full,93 or even though the sub¬ 
contractor fails to complete his work and the 
contractor incurs a large expense in order to com¬ 
plete it®^ Persons who furnish material to a 
materialman, however, are not entitled to a lien 
under some statutes.®^ Under permissive statute 
a subcontractor may properly include in his claim 
items furnished to him by a materialman which 


are used in the construction.®® A claim for ma¬ 
terial which is actually used in the work may be 
within the protection of some statutes where it 
is charged in the account either to the contractor 
or to the subcontractor,®7 or where it is charged 
in the account to an executive officer of the con¬ 
tractor corporation.®® The surety of the princi¬ 
pal contractor who completes the work on default 
of such contractor has been held not to be entitled 
to a lien.®® 

c. Perfection 

In general, In order to eetabllsh a lien, there must 
be due compliance with statutory requirements, such as 
the service of notice on certain municipal officers or the 
fliing of a claim or notice. 

The vesting of a lien on money due or to be¬ 
come due a contractor for a municipal improvement 
depends on compliance with the terms of a statute 
requiring the taking of certain steps,^ such as the 
service of notice on certain municipal officers,® 
and the filing of a claim or notice,® and, ac- 


MaiTland Casualty Co. v. Board of 
Water Com'rs of City of Dunkirk, 
supra. 

(4) fiteam for operation of ma¬ 
chines.—^Maryland Casualty Co. v. 
Board of Water Com'rs of City of 
Dunkirk, supra. 

89- ParUoular Items held within 
text rule 

Hardware, picks, shovels, rubber 
hose, small tools, and equipment.— 
Butts V. Randall, 260 N.T.S. 713, 145 
Mlso. 708. 

90. Ind.—^MacDonald v. Calumet 
Supply Co., 19 N.E.2d 667, 215 Ind. 
536, 122 A.L.R. 602, rehearingr de¬ 
nied 21 N.E.2d 400. 215 Ind. 636, 
122 A.L..R. 602. 

91. Wls.—^Milwaukee Lumber Co. v. 
Milwaukee, 128 N.W. 658, 141 Wls. 
d58. 

98. N.J.—Wills V. James, 131 A. 878, 

99 N'J’.Eq. 10, affirmed 184 A. 920, 

100 N.J.Eq. 860. 

Wash.—^Maryland Casualty Co. v. 
City of Tacoma, 92 F.2d 203, 199 
Wash. 884—Maryland Casualty Co. 
▼. City of Tacoma, 90 P.2d 226. 199 
Wash. 72, 123 A.L.R. 799, modified 
on other grrounds 94 P.2d 217, 199 
Wash. 72, 128 A.L.R. 1621, and 94 
P.2d 749, 199 Wash. 72. 

Xn 

(1) The 1935 and 1987 amendments 
to the Mechanics' Lien Law provide 
liens for materialmen furmshing 
materials to subcontractors.—Chica¬ 
go Pump Co. V. Lakeside Engineering 
Corporation, 18 N.E.2d 929, 296 Ill. 
App. 126. 

(2) Prior to such amendments ma¬ 
terialmen furnishing material to 


subcontractors were not entitled to 
lien.—Chicago Pump Co. v. Lakeside 
Engineering Corporation, supra. 

(8) It has been held that such 
amendments were not retroactive in 
operation.—Chicago Pump Co. v. 
Lakeside Engineering Corporation, 
supra. 

(4) Even prior to such amend¬ 
ments. however, a lien was allowed 
for materials furnished to a subcon¬ 
tractor.—City of Staunton v. Cole & 
Eauber, 264 IlLApp. 377. 

93. N.J.—Wills V. James, 131 A. 878, 

99 N.J.Eq, 10, affirmed >134 A. 920, 

100 N.J.Eq. 860. 

44 CJ. p 418 note 28. 

96i N.J.—Atlantic City Lumber Co. 
V. Atlantic City, 146 A. 807, 104 N. 
J.Eq. 483. 


9& Tex.—^milsdcde Gravel Co. v. 
Dennehy Const. Co., Civ.App., 186 
S.W. 688, refused for want of mer^ 
It. 


Who is matedslman within mla 
Company furnishing concrete 
blocks to contractor for use in per¬ 
formance of housing project contract 
was a materialman and not a sub¬ 
contractor.—^Hillsdale Gravel Co. v. 
Dennehy Const. Co., supra 


Fartlciilar cflalm not lienable 
Company furnishing sand and 
gravel to materialman which had 
contracted to famish concrete blocks 
to contractor performing housing 
project contract was a materialman 
and was not entitled to protection 
of lien statute.—^Hillsdale Gravel Co. 
V. Dennehy Const. Co., supra 
96L N.J.—Hazard v. Swedesboro 
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School Dlst. Bd. of Education, Ch., 
75 A. 237, affirmed 80 A. 466, 78 N. 
J.Eq. 568. 

97. Delivery to subcontractor on or¬ 
der of contractor 

Claim for material has been up¬ 
held as against objection that it was 
sold to the contractor and not to the 
subcontractor to whom it was 
charged, where the material was or¬ 
dered by the contractor for delivery 
to the subcontractor.—Houston Oil 
Terminal Co. v. City of Shreveport, 
136 So. 29, 172 La. 994. 

9a La.—Uvalde Rock Asphalt Co. v. 
City of Shreveport, 186 So. 23, 172 
La. 977. 

99. Ind.—^MacDonald v. Calumet 
Supply Co., 19 N.E 2d 667, 216 Ind. 
636, 122 A.L.R. 502, rehearing de¬ 
nied 21 N.E.2d 400, 215 Ind. 636, 
122 A.L.R. 502. 

L N.J.—Gregory v. Lewis, 99 A. 

150, 87 N.J.Bq. 127. 

44 C.J. p 418 note 30. 
a Ill.—^La Crosse Nat. Bank v. Pet- 
terson, 102 lll.App. 601, affirmed 
65 N.B. 687, 200 Ill. 216. 

Fa—^Philadelphia Tenth Nat. Bank 
v. Smith Constr. Co., 67 A. 872, 218 
Pa 681. 

44 C.J. p 418 note 81. 

Service held snillolent 
Acceptance of service by the city 
attorney was sufficient where service 
on the mayor was prevented.—Aus- 
beck V. Schardlen, 45 S.W. 607. 20 
Ky.L. 178. 

a N.J.—Johnson v. pred L. Em¬ 
mons, Inc., 170 A. 850, 115 N.J.Eq. 
885, affirmed 181 A. 24, 119 N.J.Eq. 
88 . 
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cording to the decisions on the question, stating | certain facts,* within a prescribed period,® and 


N'.T.—^In re James Passero & Sons, 

261 N.Y.S. 661, 237 App.Div. 638. 
14 aj. p 419 note 84. 

Pnzposo of notice of cTslms aaainst 
municipality Is to protect It against 
any payment which might he made 
to original contractor in absence of 
claims against the funds on i>art of 
subcontractors.—^People ex rel. An¬ 
derson T. Village of Bradley, 11 N.K 
2d 415, 867 Ill. 801. 

Effect of notice 

N'otlce acts as assignment of any 
moneys In municipality's hands due 
or to grow due to contractor.—^B. & 
S. Excavating & Construction Co. v. 
Angelo Palno Const. Corporation, 167 
A. 886, 10 N.J.M1SC. 107. 
guiricfeacy of flUsg 

(1) Under a statute providing for 
the filing of notice of lien with the 
head of the department having 
charge of the construction and with 
the financial officer of the municipal 
corporation, where the contract was 
with the city acting through the 
mayor and common council and the 
common council was the authority In 
charge, the view was expres-sed that 
filing with the mayor and the cham¬ 
berlain, or with the city clerk and 
the chamberlain, was sufficient.— 
Butts V. RandaU, 260 N.T. 713, 146 
Klsc. 708. 

(2) In order that a notice may be 
filed, with a certain officer, it is not 
necessary that It be delivered to him 
personally or that he acquire pos¬ 
session thereof by manual tradition. 
—^Butts V. Randall, supra—44 C.J. p 
419 note 84 [a] (4). 

(8) Separate public Improvements 
at scattered locations cannot be in¬ 
cluded In single notice of lien with¬ 
out reference to amounts separately 
due under each contract.—In re Ap¬ 
plication of Flushing Asphalt Corp., 
«7 N’.T.S.2d 313, 188 Mlsc. 304. 

(4) Accordingly notice was Insuf¬ 
ficient where It related to separate 
street Improvements Involved In 
three separate contracts and did not 
refer to amounts separately due un¬ 
der each contract.—In re Applica¬ 
tion of Flushing Asphalt Corp., su¬ 
pra. 

(5) Sufficiency of filing other 
claims see 44 C.J. p 419 note 84 [a]. 

Whether aotioe to contractor essenp 
tial 

(1) Under a statute providing for 
the retention of a per cent of the 
moneys earned by the contractor and 
for a lien thereon for labor perform¬ 
ed and materials furnished, persons 
who furnished labor or material to a 
subcontractor and who had filed a 
specified notice within the prescribed 
period with a designated public 
board or body acquired a lien and 
were entitled to participate In a dis¬ 


tribution of the retained amount, 
even though such persons had not 
given notice to the contractor under 
another statute requiring notice to 
the contractor of delivery of ma¬ 
terials to a subcontractor within a 
specified period after the date of the 
first delivery In order to have a right 
of action against the contractor or on 
his bond to recover for such materi¬ 
als.—^Maryland Casualty Co. v. City 
of Tacoma, 92 P.2d 208, 199 Wash. 
884. 

(2) In reaching this conclusion the 
view was expressed that, where the 
statute providing for the retention 
of a per cent of the moneys earned 
and for a lien thereon provided that 
provisions of such statute should be 
deemed exclusive and supersede all 
provisions and regulations In confiict 
therewith, legislature intended that 
light to relief should depend on what 
was said In such statute.—^llaryland 
Casualty Co. v. City of Tacoma, su¬ 
pra. 

(8) In a case, however. In which a 
person had furnished material to a 
subcontractor and held an assign¬ 
ment of the claim of another for ma¬ 
terial and labor furnished to the sub¬ 
contractor, but In which neither 
claimant had given the principal 
contractor the statutory notice, it 
was held that the amounts of the 
claims should not be a lien on the re¬ 
tained per cents.—^Maryland Casual¬ 
ty Go. V. City of Tacoma, 90 P.2d 226, 
199 Wash. 72, 128 A.L..R. 799. modi¬ 
fied on other grounds 94 P.2d 217, 
199 Wash. 72, 123 A.L..R. 1621, and 
94 P.2d 749, 199 Wash. 72. 

Piling held salBoient 
N.T.—^In re Wilaka Const Co., 2 N. 
T.S.2d 261, 166 Misc. 185. 

4. N.J.—James Radcllffe & Sons Co. 

V. Borough of Hawthorne, 157 A. 
166, 109 N.J.Eq. 309, affirmed 

James Radcllffe ft Sons Go. v. 
Knoble, 163 A. 665, 112 N.J.Eq. 90. 

N.T.—^In re Application of Flushing 
Asphalt Corp., 67 N.Y.S.2d 818, 188 
Misc. 804. 

44 C.J. p 419 note 35. 

Amount of demand 
N.J.—James Radcllffe ft Sons Co. v. 
Borough of Hawthorne, 157 A. 166, 
109 N.J.Eq. 309, affirmed James 
Radcllffe ft Sons Co. v. Enoble, 
163 A. 666, 112 N.J.Eq. 90. 

Due dates of amounts claimed 
N.Y.—^FTank Telcher, Inc. v. (Jold, 
267 N.Y.S. 164. 239 App.Dlv. 286— 
Catapano v. Clemente, 85 N.Y.S.2d 
764, affirmed 86 N'.Y.S.2d 514, 274 
App.Div. 995. 

Xusnaoient itexnlsatloa 
Tex.—^Hardin v. McCarthy, Glv.App., 
65 S.W.2d 1099, error dismissed. 

5. Ind.—^MacDonald Y. Calumet Sup¬ 
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ply Co., 19 N.B.2d 567. 216 Ind. 58«, 
122 A.L.R. 502, rehearing denied 21 
N.E.2d 400, 216 Ind. 586, 122 A.L. 
R. 502. 

N.T.—Thomson Wood Finishing Co. 
r. Matvienko, 267 N.Y.S. 836. 240 
App.Div. 910. 

Wash.—^U. S. Pipe ft Foundry Co. v. 

Goerlg, 196 P.2d 91. 

44 aJ. p 418 note 82. 

When period eommeaees to ran 

(1) Completion and acceptance of 
Improvement under a statute provid¬ 
ing for filing of notice within speci¬ 
fied time after completion and ac¬ 
ceptance are usually questions of 
fact.—^Mllliken v. Now York, 94 N. 
E. 196, 201 N.Y. 65, Ann.Cas.l912A 
905—^In re Application of Flushing 
Asphalt Corp., 67 N.Y.G.2d 813, 188 
Misc. 804. 

(2) Where, under the principal 
contract, the contractor was entitled 
to final pasrment with respect to a 
particular building on completion of 
his work on such building, regard¬ 
less of work to be performed on any 
other building or buildings covered 
by the contract, the time for filing a 
notice of mechanic's lien began to 
run on the date of completion of 
work on such particular building.— 
Thomson Wood Finishing Co. v. Mat¬ 
vienko, 267 N.Y.'S. 886, 240 App.Dlv. 
910. 

(8) Other decisions with respect 
to when period commences to run 
see 44 G.J. P 418 note 82 [b] (8), (4). 
Aoooimt and affidavit held not Iliad In 
tlma 

Tex.—^Hardin v. McCarthy, CivAipp.# 
56 S.W.2d 1099, error dismissed. 

Notioe held fllsa in time 
N.Y.—^Lehigh Portland Cement Co. v. 
Poughkeepsie, 166 N.Y.S. 464, 179 
App.Div. 868. 

Wash.—^Puget Sound Power, etc., Co. 
V. Sparger, 262 P. 644, 142 Wash. 
85. 

Dx Kentnoky 

(1) Under statutes prior to amend¬ 
ment which confined a lien with re¬ 
spect to a public Improvement to the 
unpaid balance due to the contrac¬ 
tor. the time of performance of the 
final work in completion of the con¬ 
tract fixed the time of commence¬ 
ment of period for giving notlca— 
City of Ashland v. Ben Williamson 
ft Co.. 171 S.W.2d 868. 294 Ky. 446. 

(2) Where general contractor 
agreed to be responsible to material- 
man for materials furnished to sub¬ 
contractor, the fact that materials 
furnished to the subcontractor were 
charged to it on the books of the 
materialman was not controlling in 
determining the time of final deliv¬ 
ery of the material as affecting the 
date from which period for giving 
notice began to run.—City of Ash- 
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duly verified.® 

Under some statutes the lien attaches on the 
due filing of the statutory notice? and is efifective 
where the fund involved is still under the control 
of the municipal authorities when the notice is 
filed,® but notice filed after a warrant for pay¬ 
ment has duly been delivered to the contractor is 
not effective to create a lien on funds covered 
by such warrant.® Where the statute requires no¬ 
tice before payment is made, a notice given after 
payment is made is not effective,or is effective 
only as to the amount still due the contractor when 
notice is served,^^ and, where money is retained 
definitely for the payment of claimants giving no¬ 
tice and other money is released, subsequent no¬ 
tices do not impair the lien acquired by such claim¬ 
ants.^® Failure to file a claim within the period 
fixed by some statutes is immaterial if it is filed 
before payment is made to, or on behalf of, the 
contractor.^® 

A lien will be defeated where an untrue and ex¬ 
cessive claim is knowingly and consciously made,^^ 


or is made without making a reasonable effort 
to ascertain the facts on which the amount of the 
demand depends,but not where claimant, in 
good faith, includes a nonlienable item in the 
claim.^® In the absence of fraud the validity of 
the lien for its true amount is not affected by the 
facts that part of the material furnished for a par¬ 
ticular purpose, according to the notice of lien, was 
diverted from that purpose, and that the amount 
stated in the notice is larger than that stated in 
the complaint.1? 

Courts do not have power to amend a notice of 
lien in the absence of statutory authorization,^^ 
but some statutes authorize the court to make an 
order amending a notice of lien, nunc pro tunc^ 
on notice to certain interested persons.^® 

d. Assignment 

A lien on money due a contractor for a munlclpaf 
Improvement may be aislgnable. 

A lien on money due a contractor for a munici¬ 
pal improvement may be assignable,®® but an assign- 


land ▼. Ben WUllamson & CC.. su¬ 
pra. 

(8) Work done to remedy defects 
or to repair damages caused by cas¬ 
ualty after the completion of the 
contract did not extend the time to 
give notice of lien.—City of Ashland 
▼. Ben Williamson & Go., supra. 

(4) Work done or repairs made 
pursuant to a time guaranty could 
not extend the time to give notice of 
lien.—City of Ashland v. Ben Wil¬ 
liamson & Co., supra. 

(6) As to a certain claimant, it 
was held that notice was given In 
time.—City of Ashland v. Ben Wil¬ 
liamson 4b Co., supra. 

(6) As to another claimant, It was 
held that notice was not given In 
time.—City of Ashland v. Ben Wil¬ 
liamson 4b Co., supra. 

6L N.T.—^Rockaway Bash 4b Door Co. 

V. Soman, 281 N.T.S. 106, 1416 Misc. 

827. 

44 C.J. p 418 note 88. 

“VerUloatio i i as used in the stat¬ 
ute Includes both the actual swear¬ 
ing to the truth of the statement by 
the subscriber and also the certifica¬ 
tion thereto by the notary or other 
officer authorized by law to adnun- 
Ister oaths."—In re James Passero 4b 
Sons, 261 N.T.S. 661, 663, 237 App. 
tMy. (88. 

Ctaieral verifi c ation of claim is 
sufficient.—^Atlantic City Lumber Co. 
▼. AtlanUc City, 146 A. 807, 104 N.J. 
Bq. 488. 

Want of oeztlfloate 

A notice of lien has been held In¬ 
sufficient, where such notice did not | 
•ontnln a certificate of oath, al-1 


though it did contain a corporate 
acknowledgment with respect to the 
lien claimant.—^In re James Passero 
4b Sons, 261 N.T.S. 661, 237 App.Div. 
638. 

Afitdavlt held suAdent 
La*—^Houston OH Terminal Co. v. 
, City of Shreveport, 136 So. 29, 172 
La. 994—^Uvalde Rock Asphalt Co. 
V. City of Shreveport, 186 So. 28, 
172 La. 977. 

7. N.J.—Johnson v. Fred L. Em¬ 
mons, Inc., 170 A. 860, dlS N.J.Eq. 
835, affirmed 181 A. 24, 119 N.J.Eq. 
88 . 

44 aJ. P 418 note 82 Ce]. 

& N.J.—Johnson v. Fred L. Em¬ 
mons, Inc., supra. 

Wanaat for payment exeouted bnt 
not delivered 

The rule stated In the text applies 
where warrants for payment to the 
contractor have been Issued but have 
not been delivered.—Johnson v. Fred 
L. Emmons, Inc., supra. 

9. N.J.—Johnson v. Fred L. Em¬ 
mons, me., supra. 

10. U.S.—^Republic Nat. Bank 4b 
Trust Co. V. Massachusetts Bond¬ 
ing 4b Insurance Co., C.C.A.Tex., 68 
F.2d 446. 

IL Wis.—Citizens’ State Bank of 
Sheboygan v. City of Sheboygan, 
224 N.W. 720, 198 Wis. 416. 

12. U.S.—^Republic Nat. Bank 4b 
Trust Co. V. Massachusetts Bond¬ 
ing 4b Insurance Co., C.C.A.Tex., 68 
F.2d 446. 

18. Leu—^Hbuston Oil Terminal Co. 
V. City of Shreveport, ISS So. 29, 
172 La* 994—Uvalde Rock Asphalt 
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Co. V. City of Shreveport, 186 So. 
28. 172 Leu 991—Uvalde Rock As- 
phedt Co. V. City of Shreveport, 
186 So. 26, 172 Leu 987. 

14b N.J.—Camden Iron Works v. 

Camden, 62 A. 477, 64 N.J.Ba. 728. 
15. N.J.—James Reidcllffe 4b Sons 
Co. V. Borough of Hawthorne, 167 
A. 166, 109 N.J.Eq. 809, affirmed 
Jeunes Reidcllffe 4b Sons Co. v. 
Enoble, 163 A. 665, 112 N.J.Eq. 90. 
Ifti N.J.—Gregory v. Lewis, 99 A. 

150, 87 N.J.E(i. 127. 

Wash.—^Belllngheun v- Llnck, 101 P. 

843, 68 Wash. 208. 

44 aj. p 419 note 87. 

17. N.T.—^Ludlow Valve Mfg. Co. v. 
Mlddleport, 173 N.T.S. 209, 105 
Misc. 828. edfirmed 184 N.T.S. 934, 
198 App.Div. 923, modified on other 
grounds 135 N.E. 945, 233 N.T. 626. 

1& N.T.—^In re James Passero 4b 
Sons, 261 N.T.S. 661, 237 App.Div. 
688 . 

19. N.T.—^EYank Telcher, Inc., v- 
Gold. 267 N.T.S. 164, 239 App.Dlv. 
286. 

Statute held not zstzoaotive 
N.T.—Frank Telcher, Inc., v. Gold, 
supra—^In re Jeunes Peissero & 
Sons, 261 N.T.S. 661, 287 App.Div. 
688 . 

Want of iLotlos 

Application to amend notice of lien 
will be denied where notice required 
by statute has not been given.—^In 
re Application of Flushing Asphalt 
Corp., 67 N.T.S.2d 318, 188 Misc. 304 
—^In re WileJca Const Co., 2 N.T.S.2d 
261, 166 Misc. 185. 

90, N.J.—James P. BAH Incorporat- 
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ment of a claim which has not been perfected as 
a lien does not give the assignee a lien,^^ and a 
bank which has lent the statutory limit to a com¬ 
pany claiming a lien, and taken an assignment of 
its claim against the fund as security, is not en¬ 
titled to claim that the assignment covered fur¬ 
ther money lent to individual officers of the com¬ 
pany to evade the banking law.®^ 

Assignment by contractor in general is dis¬ 
cussed supra § 1182. 


e. Waiver, Discharge, or Satisfaction 

A waiver or satisfaction of a lien is given effect ac¬ 
cording to Its terms. Under some statutes a lien on 
funds due a contractor for a municipal Improvement may 
be discharged by one making a deposit or giving a bond 
or undertaking for that purpose, or by the lapse of time 
In the absence of compliance with certain conditions. 

Effect will be given according to its terms to a 
waiver of a lien^® or to the satisfaction of a lien.®^ 
Under some statutes a lien on money due a con¬ 
tractor for a municipal improvement may be dis¬ 
charged by the making of a deposit or the execu¬ 
tion of a bond or undertaking for that purpose,^^ 


ed Co. V. Jersey City. 50 A. 603, 62 
N.J.Eq. 489. affirmed 53 A. 481, 64 
N.J.Bq. 766. 

Asalanznent of statutory liens: 

In greneral see Liens § 11. 
Mechanics' liens in general see 
Mechanics' Liens 5§ 216-221. 
ai. N.J.—National Fire Proofing Co. 
V. Daly, 74 A. 152, 76 N.J.Bq. 35. af¬ 
firmed 78 A. 1136, 77 N.J.Bq. 583. 
Wash.—^Maryland Casualty Co. v. 
City of Tacoma, 90 P.2d 226. 199 
Wash. 72. 123 A.L.R. 799, modified 
on other grounds 94 P.2d 217, 199 
Wash. 72, 123 A.L.R. 1521, and 94 
P.2d 749. 199 Wash. 72. 

S2, K.J.—John Agnew Co v. Pater¬ 
son Bd. of Bducation, 89 A. 1046, 
83 N.J.Eq. 49, affirmed 90 A. 1135, 
83 N.J.Bq. 336, 339. 

23. La.—^Thompson v. O'Leary, 84 
So. 116, 146 La. 843. 

44 C.J. p 419 note 42. 

24. N.Td—^In re B. L Du Pont De 
Nemours Powder Co., 158 N.Y.S. 
255. 172 App.Div. 155. 

25. La.—^Pittman Bros. Const. Co. v. 
First Sewerage Dlst. of Lake 
Charles, 190 So. 568, 193 La. 807. 

44 C.J. p 419 note 44. 
affect of deposit 

Under some statutes, where con¬ 
tractor to discharge a lien under no¬ 
tice filed deposits money not con¬ 
nected with contract, such money 
Is a special earmarked fund for pay¬ 
ment exclusively of any amount due 
and payable under notice of lien.— 
Alberene Stone Co. v. Board of Bdu¬ 
cation of City of New York, 295 N. 
Y.S. 426, 162 Mlsa 659. 

PwpoBs and effect of statute and of 
bond or undertaking 

(1) The purpose of some statutes 
relating to the bonding of recorded 
claims by contractors is to provide a 
method by which contractors on pub¬ 
lic works by substituting surety 
bends In lieu of recorded liens may 
obtain the release of funds held to 
meet the claims secured by the liens. 
—State ex reL Pittman Bros. Const. 
Co. V. Watson, 6 Bo.2d 709, 199 La. 
628. 

(2) Accordingly, a bond or bonds 
given under the statute stand in lieu 


of, and as a substitute for, the lien 
on the fund due, to the extent of the 
claim or claims duly filed and re¬ 
corded and covered by the bond or 
bonds and effectuate a release of the 
funds held to meet such claim or 
claims.—State ex rel. Pittman Bros. 
Const. Co. V. Watson, supra—^Pitt¬ 
man Bros. Const. Co. v. First Sewer¬ 
age Diet, of Lake Charles, 190 So. 
563, 193 La. 307. 

(3) Under some statutes the bond 
Is Intended for the benefit and pro¬ 
tection of stop-notice claimants as 
well as for the benefit of the munici¬ 
pality.—Heller v. City of Plainfield, 
194 A. 260, 119 N.J.Law 87. 

(4) Some statutes authorize 
clerks of courts to erase inscriptions 
of liens from mortgage records and 
to issue clear lien certificates on be¬ 
ing furnished with prescribed bonds. 
—State ex rel. Pittman Bros. Const. 
Co. V. Watson. 6 So.2d 709, 199 La. 
633. 

(6) Under such statutes, since the 
lienors are protected by the bonds, 
no useful purpose could be served 
by permitting the claims recorded 
against the contractor to remain un¬ 
canceled on the public records.— 
State ex rel. Pittman Bros. Const. 
Co. V. Watson, supra. 

(6) The giving by the contractor 
of the bond prescribed by some stat¬ 
utes relieves the public authority 
having the work performed of the 
liability to which It would he sub¬ 
ject under statute If the recorded 
claims were not bonded.—Pittman 
Bros. Const. Co. v. First Sewerage 
Dlst. of Lake Charles, 190 So. 668, 
198 La. 807. 

(7) In construing. In accordance 
with the foregoing statements, a 
statute authorizing the contractor 
'*to bond" filed or recorded claim or 
claims, the word "bond," used as a 
verb, has been defined as meaning 
"to place under the conditions of a 
bond ... to convert Into a 
debt secured by bonda"—Pittman 
Bros. Const. Co. v. First Sewerage 
Dist. of Lake Charles, supra. 

(8) Under some statutes, while the 
giving of the prescribed bond per- 
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I mlts the municipal corporation to re¬ 
lease the moneys due or to become 
due to the contractor. It does not 
I discharge the lien and the lien con¬ 
tinues for proceduial as well as all 
other purposes.—^Patrick Connelly. 
Inc., V. Hugh Montague & Son Co., 
4 A.2d 779, 17 N.J.Mlsc. 86. 

(9) Other decisions with respect 
to the effect of undertcOclng see 44 G. 
J. p 419 note 44 [c]. 

Snfflolenoy of bond or undeztaUsg 

(1) Some statutes at least do not 
require the consent of the public 
body concerned to the giving of a 
bond by the contractor.—Pittman 
Bros. Const Co. v. First Sewerage 
Dlst. of Lake Charles. 190 So. 563, 

193 La. 807. 

(2) Where, under the statute, the 
bond Is Intended for the benefit of 
stop-notice claimants as well as for 
the municipality, and the statute 
provides for the approval of the suf¬ 
ficiency of the bond by a specified of¬ 
ficer, such provision for approval Is 
not merely directory and want of the 
required approval Invalidates the 
bond.—^Heller v. City of Plainfield, 

194 A. 260, 119 N.J.Law 87. 

(3) Other decisions with respect 
to sufficiency of bond see 44 C.J. P 
419 note 44 [b]. 

Mabllity and actions 

(1) The view has been taken that 
olcdmant may not maintain an CLCtlon 
on the bond without first having ob¬ 
tained a Judgment against the mu¬ 
nicipality.—^B. & S. Excavating & 
Const. Co. V. Angelo Palno Const. 
Corporation, 167 A. 886, 10 N.JJiClsc. 
107. 

(i2) Other decisions with respect 
to liability and actions see 44 C.J. 
p 419 note 44 [ej. 

(8) A subcontractor's i^ticlpatlon 
In distribution under chancery court 
decree of amount recovered by con¬ 
tractor in action for amount due on 
contract was not fatal to his suit 
against city on claim for labor and 
material furnished contractor, to 
whom further sum had previously 
been released and paid on strength 
of contractor's bond not approved as 
to sufficiency by city treasurer.—Hiel- 
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or the lien may be discharged by lapse of a pre¬ 
scribed period of time^® unless, within such period, 
an order continuing the lien is made by a court 
of record,or claimant commences an action to 
foreclose the lien,®® or intervenes,®® or is made a 
party®® and interposes an answer®! in an action by 
another claimant, and a proper notice of the pend¬ 
ency of the action is filed.®® Where a lien has 
expired it cannot be extended by any act of the 
municipality.®® 

Some statutes authorize a judicial proceeding 
hy the contractor or other party in interest for 
the summary discharge of record of an alleged lien 
on certain specified grounds,®^ but only such court 
as is contemplated by the statute has jurisdiction 
to discharge a lien.®® 

It has been held that the fact that a material- 
man or laborer who has a valid lien under a statute 
has also fixed his claim against the surety on the 


bond required of the contractor under another 
statute does not defeat the right of such material- 
man or laborer to participate in the fund subject 
to lien.®® 

f. Priority and Measure of Distribution 

The matter of priority among persons having liens 
with respect to a contract for a municipal Improvement 
and between such persons and other claimants depends 
largely on the terms of the statute giving the right to a 
lien as duly construed. 

Under some statutes, the liens of laborers for 
daily or weekly wages have preference as a class 
over other liens arising under the same improve¬ 
ment contract without reference to the time when 
such laborers have filed their notices of liens,®'^ 
and there is no priority among labor lienors®® 
or among material lienors.®® Moneys available 
for distribution among lienors of a particular class 
under some statutes are distributed pro rata in 
accordance with their respective valid liens.^® Un- 


ler V. City of Plainfield, 194 A. 260, 
119 N.J.L.aw 37. 

20. N.T.—^Berger Mffir. Co. v. New 
York, 99 N.E. 158, 206 N.Y. 24. 
44 CJ. p 420 note 46. 

27. N.Y.—^Berger Mfsr. Co. ▼. New 
York, supra. 

44 CJ. p 420 note 46. 

28i N.J.—^Hazard ▼. Fbcenlx Wood- 
worklncr Co.. 80 A. 466. 78 N.J.Bq. 
668 . 

44 CJ. p 420 note 47. 

Statute antlioilsliig' aotbm 

(1) Under a statute authorlzlngr 
claimant to brlnsr an action to en¬ 
force the lien or on the contractor's 
bond within a specified time after 
the fillnff of claim, a lien was ter¬ 
minated where action was not 
brought wittiln the specified period. 
—American Surety Co. of New York 

V. City of Santa Barbara. C.C.A.Cal., 
SB F.2d 769. certiorari denied 68 S.Gt. 
17, 287 U.S. 616. 77 L.Ed. 636. 

(2) Judgments of materialmen 
and laborers who did not commence 
actions within period fixed by statute 
did not affect moneys held by munici¬ 
pality belonging to bank to whom 
contractor delivered sewer certifi¬ 
cates.—Citizens* State Bank of She¬ 
boygan V. City of Sheboygan, 224 N. 

W. 720. 198 Wls. 416. 

28b N.J.—^Texas Co. ▼. Uhlted Pav. 

Co., 86 A. 436, 81 N.J.Ea. 434. 

30. N.J.—National Fire Proofing Co- 
V. Daly. 74 A. 152, 76 N.J.Eq. 85, 
affirmed 78 A. 1135, 77 N.J.Eq. 583 
—^Hazard v. Swedesboro School 
Dlst Bd. of Education, Ch., 75 A. 
287, affirmed 80 A. 456. 78 N.J.Eq. 
668 . 

44 CJ. p 421 note 66 [a]. 

81. N.Y.—^Berger Mfg. Co. v. New 
Yorh. 98 N.E. 168, 206 N.Y. 24— 


C T. Willard Co. v. New York, 142 
N.Y.S. 11. 81 Misc. 48. 

32. N.J.—^Hazard v. Swedesboro 
School Dist. Bd. of Education, Ch, 
75 A. 237. affirmed 80 A. 466. 78 N. 
J.Eg. 568. 

44 CJ. P 420 note 51. 

33. N.J.—^Rosselle Park ▼. Mont¬ 
gomery. Ch., 60 A. 954. 

34. Amendment of notloe nnno pro 
tano not pexmlsslble 

On application for order summari¬ 
ly discharging lien, statutory provi¬ 
sion for amendment of notice of lien 
nunc pro tunc would not be consid¬ 
ered where provisions of lien law 
with respect to notice had not been 
complied with.—^In re Application of 
Flushing Asphalt Cbrp., 67 N.Y.S.2d 
818, 188 Misc. 304. 

Petermlnatlon of guestlon of fact 
The completion and acceptance of 
the Improvement fixing the time for 
commencement of period within 
which notice of lien must be filed, 
as questions of fact, may not be de¬ 
cided on application under the stat¬ 
ute for summary discharge of lien. 
—^In re Application of Flushing As¬ 
phalt Corp., supra. 

AppUoatloa to discharge granted 
N.Y.—Thomson Wood E*inishing Co. 
V. Matvienko, 267 N.Y.S. 836, 240 
App.Dlv. 910—Prank Teicher, Inc., 
V. Gold, 267 N.Y.S. 164, 239 App. 
Dlv. 286—^In re Application of 
Flushing Asphalt Corp., >67 N.Y.S. 
2d 313, 188 Misc. 804. 

Application to disohazge denied 
N.Y^In re Wilaka Const. Co.. 2 N. 
Y.S.2d 261. 166 Misc. 186. 

35. NJ*.—Patrick Connelly, Inc., v. 
Hugh Montague & Son Co., 4 A.2d 
779, 17 NJT.Mlsc. 86. 

33 . Texd—Massachusetts Bonding & 
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Insurance Co. v. Farmers & Mer¬ 
chants State Bank, 162 S.W.2d 667,. 
189 Tex. 310. 

Bond for payment of labor and ma¬ 
terials generally see supra || 
1174-1180. 

37. N.Y.—Butts V. Randall, 260 N.Y. 

S. 713, 146 Misc. 708. 

**£aborers” 

The term '^laborers'* Is used In the 
statute In its ordinary and usual 
sense and Implies personal service 
and work of the Individual designed 
to be protected.—^Hampton v. In¬ 
corporated Village of Freeport, 279 
N.Y.S. 776, 778, 244 App.Dlv. 816, af¬ 
firmed Hampton v. Village of Free¬ 
port. 1 N.E.2d 848. 270 N.Y. 599. 
Ibabor of hanling xnateiials 
Since only laborers for dally or 
weekly wages were entitled to a 
preference under the statute, the 
labor of hauling materials used in 
construction did not give nse to a 
preference labor lien.—^Butts v. Ran¬ 
dall. 260 N.Y.S. 718, 146 Misc. 708. 

3a N.Y.—^Butts V. Randall, supra. 

39. N.Y.—^Butts V. Randall, supra. 

40. N.Y.—^Butts V. Randall, supra. 
Fuad retained under statute 

(1) It has been held that money 
set aside from amount due contrac¬ 
tor, pursuant to an earlier form of 
N.Y. Lien D. } 21 subd. 6, because 
of the filing of notice of lien, was 
not for the exclusive benefit of the 
lienor so filing, and that lienors of 
equal rank were entitled to share In 
su(fii money pro rata notwithstand¬ 
ing their notices of Hens were filed 
after the money was so set aside.— 
Alberene Stone Co. v. Board of Edu¬ 
cation of City of New York, 276 
N.Y.S. 29. 153 Misc. 812, affirmed 
279 N.Y.S. 976, 244 App.Dlv. 711, 
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der other statutes, where liens are filed at the same 
time they are entitled to share pro rata,4i but 
where they are filed at different times they have 
priority according to the order of their filing.^2 

The liens of laborers and materialmen have pri¬ 
ority over the claim of the contractor against the 
subcontractor for money advanced,as’ well as 
over the claim of a committee of creditors of the 
contractor which by express agreement has sub¬ 
ordinated its claim to the claims of laborers, ma¬ 
terialmen, and subcontractors,and in general 
over the claim or alleged lien of a surety complet¬ 
ing the work and standing in the same position as 
his principal ;45 but there is authority for the 
view that, while the lienors have priority as to 
moneys earned by the contractor,48 the surety 
has priority as to moneys earned by him.^ 

Persons who have merely lent money to the 
contractor and have not obtained an assignment 
of the claim of any laborer or materialman have 
been held not to be entitled to share ratably with 
other claimants in a fund in the hands of the mu- 
nicipality,48 and the lien of a materialman for 
materials furnished a subcontractor has priority 
over the claim of the assignee of such subcontrac¬ 
tor. 4® Where the contract price is insuflScient to 
meet all claims, and a proportionate distribution 
of loss is ordered, the claim of a person subrogat¬ 


ed to the rights of several laborers and materialmen 
should be reduced only in the proportion that the 
total loss bears to the total cost of the improve¬ 
ment.®® 

Priority between lienors and assignee of contrac¬ 
tor is discussed supra § 1182. 

§ 1217, -Enforcement 

a. In general 

b. Parties 

c. Pleading 

d. Evidence 

e. Determination, judgment or decree, 

and costs 

a. In (General 

While a lien on money, bonds, or warrants due or to 
become due to a contractor for a municipal Improvement 
may be enforced In a court of equity where the statute 
giving the right to a lien makes no provision for enforce¬ 
ment, a proceeding to enforce the lien may be wholly 
statutory. 

Where a statute creating a right to a lien on 
money, bonds, or warrants due or to become due 
a contractor for a municipal improvement pro¬ 
vides no remedy for the enforcement of the lien, 
it may be enforced in a court of equity.®^ How¬ 
ever, a proceeding to enforce the lien may be whol¬ 
ly statutory,®® and may be a proceeding in 


leave to appeal denied 280 N.Y.S. 
378, 244 App.Dlv. 975, and reargu¬ 
ment denied 293 N.Y.S. 414, 249 App. 
Dlv. 801. 

(2) In a subsequent proceeding In 
tbe same case, however. It was held 
that the money so set aside was a 
special fund earmarked for the pay¬ 
ment exclusively of any amount due 
and payable under a notice of lien 
filed at the time of setting aside the 
moneys—Alberene Stone Co. v. Board 
of Education of City of New York, 
295 N.Y.S. 426, 162 Mlac. 659. 

41. N.J.—Wilson V. Dietrich, Ch.. 59 
A. 251. 

42. NJ".—John Agnew Co. v. Pater¬ 
son Bd. of Education, 89 A. 1046, 
83 N.J.Eq. 49, affirmed 90 A. 1135, 
83 N.J.Eq, 336. 

44 C.J. p 421 note 55. 

43. N.Y.—^Ealvello v. New York, 103 
N.Y.S. 260, 53 Misc. 468. 

44. N.Y.—Federal Heating Co. ▼. 
BulCklo. 163 N.Y.S. 836, 99 Mlsc. 
121, modified on other grounds 170 
N.Y.S. 515. 182 App.Dlv. 128. 

45. Utah.—Mellen v. Vondor-Btorat, 
140 P. 130, 44 Utah 800. 

Xa Vstw York 

(1> The rule stated In the text 
has been recognized.—American Met¬ 
al Ceiling Co. v. New Hyde Park 


I Fire Dlst., 158 N.Y.S. 11, 172 App.Dlv. 

I 763, 159 N.Y.S. 648, 172 App.Dlv. 774. 

(2) There Is apparently authority 
for the view, however, that the 
surety may be entitled to priority. 
In the absence of the surety's con¬ 
tractual liability to pay for labor 
and materials.—^Maryland Casualty 
Co. V. Board of Water Com'rs of 
City of Dunkirk, CCLAN.Y., 66 F.Sd 
730, certiorari denied 64 S.Ct. 346, 
290 U.S. 702, 78 Li.Ed. 608. 

<8) Where, however, the bond ren¬ 
ders the surety liable to lienors as 
materialmen or laborers, the surety 
may not claim the funds as against 
such materialmen and laborers.— 
Maryland Casualty Co. v. Board of 
Water Com'rs of City of Dunkirk, 
supra. 

48. Ohio.—Port Clinton v. Cleveland 
Stone Co., 10 Ohio Cir.Ct. 1, 6 Ohio 
Cir.Dec. 218, 

4i7. Ohio.—^Port Clinton ▼. Cleve¬ 
land Stone Co., supra. 

Xu Hew York 

(1) It seems that the surety who 
oompletea the work may have prior¬ 
ity with respect to moneys unearned 
by the contractor at the time of de¬ 
fault, In the absence of the surety's 
contractual liability for the claims 
of lienors with respect to such un¬ 
earned moneya—Maryland Casualty 
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I Co. ▼. Board of Water Com'rs of 
City of Dunkirk, C.C.A.N.Y., 66 F. 
2d 730, certiorari denied 54 S.Ct. 346, 
290 U.S. 702, 78 L.Ed. 608. 

(2) Where, however, the bond ren¬ 
ders the surety liable to the lienors 
as materialmen or laborers, the sure¬ 
ty may not claim the unearned 
moneys as against such materialmen 
and laborers.—Maryland Casualty 
Co. V. Board of Water Com'rs of 
City of Dunkirk, supra. 

4a Tex.—^Massachusetts Bonding & 
Insurance Co. v. Farmers & Mer¬ 
chants State Bank, 162 aw.2d 657, 
189 Tex. 810. 

49. Ill.—City of Staunton v. Cole A 
Fhuber, 264 DLApp. 877. 

60. Ean.—Maryland Fidelity, etc., 
Co. V. Stafford 165 P. 887, 101 Kan. 
66 . 

51. Ill.—West Chicago Park Com'rs. 
V. Western Granite Co., 66 NJSi. 87, 
200 Ill. 527—^La Crosse Nat. Bank 
V. Peterson, 65 N.E. 687, 200 Ill. 
215. 

44 C.J. p 421 note 62. 

62. Utah.—^Mellen v. Vondor-Horst, 
140 P. 130, 44 Utah 300. 

44 C.J. p 421 note 68. 

Oonstmotioa of ststuto 
All sections of act respecting rem¬ 
edies of those having claims arising 
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rem.s® 

Under some statutes it is not essential that 
the entire amount earned by a lienor shall be due 
and payable at the time his action to foreclose 
the lien is commenced,but it is essential that 
some part thereof shall be then due and payable.^^ 

The action may be maintainable without first 
obtaining a judgment against the contractors^ or 
obtaining personal service on him in case personal 
service cannot be made in the state.S7 

The law as it stands at the time when the lien 
attaches, and not as it stood when the right to 
the lien was earned, governs with respect to a suit 
to enforce the lien,®* as, for example, with respect 
to the period within which suit must be brought 6® 
Within the meaning of a statute limiting the pe¬ 
riod within which a suit in chancery to enforce the 
lien must be brought, a suit is not begun or brought 
until the bill of complaint is filed and the sub¬ 
poena is issued,and a bill which is filed with¬ 
in the statutory period will be dismissed where the 
subpoena is issued after such period.^i 

It has been held that, where, in a proceeding to 
establish a lien, the municipality has hy cross pe¬ 


tition made parties defendant all persons who might 
have claims against the fund involved, the court 
is not deprived of jurisdiction by the fact that 
claimants had not given statutory notices of 
claims, if no issue in that respect is made,®^ or 
by the fact that the municipality was not a party 
to a stipulation referred to in the decree.®® 

b. Parties 

Who are necessary parties to a proceeding to fore¬ 
close or enforce a Men with respect to funds due to the 
contractor for a municipal Improvement depends largely 
on the statutory provisions. 

Under particular statutes the necessar}' parties 
in an action to foreclose a lien include the munici- 
pality,®^ the contractor,®® and a person claiming 
a portion of the fund under an assignment.®® Un¬ 
der some statutes sureties on an undertaking to 
discharge a lien filed after the commencement of 
an action to foreclose the lien, while proper par- 
ties,®'^ are not necessary parties to the action to 
foreclose'.®® Where various materialmen claim 
liens, the question whether a particular fund or 
any part thereof is applicable to any of the liens 
cannot be determined without the presence of all 
the claimants before the court.®® 


out of construction work must be 
construed together.—^American Cre¬ 
osote Works V. P. Olivier & Son, 144 
So. 136p 176 La. 661. 

In New Jersey 

(1) The rule has been announced 
that the proceeding Is wholly statu¬ 
tory.—Meurer v. Kllgus, 76 A. 899, 
77 N.J.EQ. 176—44 C.J. p 421 note 
68 . 

(2) It has been stated that such 
suits as the statute contemplates are 
unknown to the common law, and 
that It Is essential that any remedy 
should be found within the provi¬ 
sions of the statute.—^Patrick Con¬ 
nelly, Inc., V. Hugh Montague & Son 
Co., 4 A.2d 779, 17 N.J.Mlsc. 86. 

(3) It has also been stated that 
the enforcement of statutory liens 
for labor and materials furnished 
under a contract with a public 
agency Is peculiarly the subject 
of equitable cognizance.—^Middlesex 
Concrete Products & Excavating 
Corporation v. Northern States Im¬ 
provement Co., 19 A.2d 48, 129 N.J. 
Eq. 814. 

(4) It has further been held that 
a lien claln^ant cannot maintain an 
action at law against the munici¬ 
pality to enforce his rights.—^Patrick 
Connelly, Inc., v. Hugh Montague St 
Son Co., 4 A.2d 779, 17 N.J.Mlsc. 86. 

(6) The view has been taken, how¬ 
ever, that a subcontractor who has 
served a stop notice on the munici¬ 
pality can sue the municipality at 
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law for nonpayment, since he is put 
in place of the contractor, and the 
contractor could sue the munici¬ 
pality for nonpayment.—B. A S. Ex¬ 
cavating & Construction Co. v. An¬ 
gelo Palno Const. Corporation, 157 A. 
886 , 10 N.J.M1S0. 107. 

53. Xa New Jezaiey 

(1) Under an earlier statute the 
proceeding was in rem, limited to a 
determination of Hen claims, and to 
the application to such claims of the 
funds due to the contractor from the 
municipality.—^U. S. Fidelity, etc., Co. 
V. Newark, 66 A. 904, 72 NJ.Eq. 841, 
affirmed 77 A. 1088, 74 NJ.Eq. 464. 

(2) Under a subsequent statute, 
however, a somewhat broader view 
was taken as to the nature of 
the proceeding.—^Middlesex Concrete 
Products A Excavating Corporation 
V. Northern States Improvement Co., 
19 A.2d 48, 129 N.J.Eq. 814. 

54. N.J.—Johnson Serv. Co. v. 
Hildebrand, 184 NT.S. 187, 149 
App.Dlv. 680, affirmed 104 NE. 
1182, 210 NT. 574. 

66 . N.J.—Johnson Serv. Co. v. Hilde¬ 
brand, supra. 

66 . Utah.—Mellen v. Vondor-Horst, 
140 P. 130, 44 Utah 800. 

67. Utah.—^Mellen v. Vondor-Horst 
supra 

5& N.J.—^Passlnger v. Magllaro, 167 
A. 671, 109 N.J.Eq. 881. 

69. NJ.—^Passlnger v. Magllaro, su¬ 
pra 


60l NJ.—Crawford v. Maplewood 
Tp., 148 A. 198, 105 NJ.Eq. 416. 

61. NJ.—Crawford v. Maplewood 
Tp., supra 

02. Ill.—^People ex rel. Anderson v. 
Village of Bradley, 11 N.E.2d 415, 
367 Ill. 801. 

68 . Ill.—People ex rel. Anderson v. 
Village of Bradley, supra 

64. NT.—Harley v. Plant 104 N.E. 
946, 210 NT. 406. 

65. NT.—^Harley v. Plant supra 
ContzBotor’s surety completing work 

and bonding lien 

Under some statutes It seems that, 
where the contractor’s sureties took 
up the performance of the work for 
the completion of the contract and 
cui contractors bonded the lien, they 
thereby became the real parties In 
Interest, and that they were neces¬ 
sary parties to a proceeding to fore¬ 
close the bonded Hen.—Maneely v. 
New Tork, 105 NT.S. 976, 119 App. 
Div. 876. 

66 . NJ.—^Herman v. Essex County, 
64 A. 742, 71 NJ.Eq. 541, affirmed 
76 A. 1101, 78 N.J.Eq. 416, 416, 
417. 

87. NT.—Harley v. Plant 104 N.E. 
946, 210 NT. 405. 

68 . NT.—-Harley v. Plant, supra 
Bond or undertaking to discharge 

Hen generally see supra 9 1216 e. 

69. N.T.—C. T. Willard Co. v. New 
Tork, 142 NT.S. 9. 

44 C.J. p 421 note 76. 
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e. Pleading 

The pleading of the party who eeOka to enforce a 
lien should set up a llenable claim. 

A bill in a suit to enforce an alleged lien is 
insufficient where it sets up only a claim which 
is not lienable under the statute.^® The bill, peti¬ 
tion, or complaint need not allege the giving of 
notice of pendency of the suit,"*! and, where per¬ 
sonal judgment against the contractor is not asked, 
it need not state facts sufficient to entitle claimant 
to personal judgment.'^^ Under some statutes, 
where the complaint alleges that a particular de¬ 
fendant claims a lien but does not set it forth or 
admit it, such defendant must plead his lien in 
his answer or be deemed to waive itJ3 Counter¬ 
claims and cross bills under some statutes are not 
proper pleadings in a suit to enforce the lien.^^ 

The priority of an order over a lien is put in 
issue where it is alleged in the pleadings of one 
party and denied in the pleadings of another par- 
ty.76 Evidence of matters not alleged in the plead¬ 
ings should not be considered*^® unless the court, 
in its discretion, allows the pleadings to be amend¬ 


ed to conform to the evidence.^^ 

d. Evidence 

Rules as to evidence applicable in civil actions gen¬ 
erally apply In proceedings to enforce liens connected 
with contracts for municipal Improvements. 

Rules obtaining in civil actions generally are 
applicable with respect to the burden of proof,^® 
presumptions,^® and weight and sufficiency of evi- 
denceSO in proceedings to enforce liens connected 
with contracts for municipal improvements. 

e. Determinatioii, Judgment or Decree, and 

Costs 

Broadly speaking and subject to certain limitations, 
In an action to foreclose a lien arising out of a contract 
for a municipal Improvement the court will grant such 
relief as Is appropriate. 

Subject to the limitations hereinafter mentioned, 
the court, in an action to foreclose a lien of a 
laborer, materialman, or subcontractor, for work 
done or materials furnished in connection with a 
municipal improvement, will grant such relief as 
is appropriate.®^ The relief granted should not 


TOl Ill.—Chicago Pump Co. v. Lake¬ 
side Enalneerlna Corporation, 16 
N.E.2d 929, 296 Ill.App. 126. 

71. KJ*.—Gregory v. Lewis, 99 A. 
150, 87 N.J.Equ 127. 

79. Utah.—^llellen v. Vondor-Horst, 
140 P. 180, 44 Utah 800. 

78. N.T.—Maneely v. New York, 106 
N.T.S. 976, 119 APP.D1V. 876. 

74. la New Jersey 

(1) The rule stated in the text has 
been announced.—Waterworks Equip¬ 
ment Co. V. McGovern, 126 A. 411, 96 
N.J.Eq. 620, affirmed ISO A. 921, 98 
N.J.Eq. 701—U. S. Fidelity, etc., Co. 
V. Newark,. 66 A. 904, 72 N.J.Eq. 841, 
affirmed 77 A. 1088, 74 N.J.Eq. 464. 

(2) But under statutory provi¬ 
sions that, in a proceeding to en¬ 
force liens, the court of chancery 
shall determine the amount due from 
the public agency to the contractor 
under the contract for the purpose 
of ascertaining whether there Is 
sufficient to liquidate the lien claims, 
and, if not, to direct a pro rata dis¬ 
tribution, and that the payment into 
court by the publio agency of the 
amount which it admits to be due to 
the contractor under the contract 
shall not preclude the contractor or 
claimants from requesting a decree 
fbr a further sum, it was held that 
the court of chancery had Jurisdic¬ 
tion of the subject matter of a 
counterclaim by the contractor for 
the reasonahle value of extra work 
performed at the Instance of the 
municipality.—Middlesex Concrete 
Products ft Excavating Corporation i 


V. Northern States Improvement Co.. 
19 A.2d 48. 139 N.J.Eq. 814. 

(3) Under a statute, since re¬ 
pealed, the contractor could, by filing 
an affidavit disclosing a controversy 
between the parties which could not 
be determined in the present suit, 
compel the claimant to commence an 
action at law within a specified time 
or suffer dismissal of his bill.— 
Millville V. Corey, Ch., 92 A. 287— 
44 CJ. p 422 note 86. 

75u N.J.—Somers Brick Co. v. Sou- 
der, 70 A. 158, 71 N.J.Eq. 769. 

78. N.T.—Ludlow Valve Mfg. Co. v. 
Mlddleport, 178 N.Y.S. 209, 106 
Misc. 828. affirmed 184 N.Y.S. 984, 
198 App.Div. 923, modified on other 
grounds 136 N.E. 945, 283 N.Y. 
626. 

77. N.Y^—Uvalde Asphalt Pav. Co. 
V. New York, 84 N.E. 83, 191 N.Y. 
244. 

78L Defenses 

In a suit to recover for materials 
and labor furnished the contractor, 
the burden is on defendant contrac¬ 
tor to prove alleged defective work 
and materials set up as a defense.— 
Waterworks Equipment Co. v- Mc¬ 
Govern, 126 A. 411, 96 N.J.Eq. 620. 

79. Ulse of mateilal 
Presumption is that materials de¬ 
livered at building during progress 
of construction were used therein.— 
Atlantic City Lumber Co. v. Atlantic 
City, 146 A. 807, 104 N.J.Eq. 488. 

SO. ITse of material 

Showing that materials were ac¬ 
tually delivered to a proper person 
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I in charge during the progress of the 
I work at building constructed under 
contract with municipality is suf¬ 
ficient prima facie, without showing 
actual use, in view of presumption 
of use.—Atlantic City Lumber Co. v. 
Atlantic City, supra. 

Evidence held sufflolent 
Ill.—Gunther v. O'Brien Bros. Const 
Co., 12 N.E.2d 23, 293 IlLApp. 28, 
reversed on other grounds 16 N.E. 
2d 890, 369 Ill. 862. 

Ean.—^U. 5. Wind Engine ft Pump 
Co. V. Montgomery, 6 P.2d 1112, 184 
JCsji. 882. 

Ky.—City of Ashland v. Ben Wil¬ 
liamson ft Co., 171 S.W.2d 968, 294 
Ky. 446. 

44 C.J. p 422 note 92 [a]. 

Evidanoa held insiiAoicnt 
Ill.—People ex rel. Anderson v. Vil¬ 
lage of Bradley, 11 N.E.2d 415, 
867 la 301. 

N.J.—Waterworks Equipment Co. v. 
McGovern, 126 A. 411, 96 N.J.Eq, 
520. 

81. Ey.—City of Ashland v. Ben 
Williamson ft Co., 171 S.W.2d 968, 
294 Ey. 446. 

44 aJ. p 422 note 94. 

Xhtarlocntoxy Judgment 

In a lien foreclosure action against 
a municipality, contractor, and other 
lien claimants, It was not error to 
permit plaintiff to enter against the 
contractor a Judgment, interlocutory 
in nature, awarding plaintiff a lien 
and requiring the municipality, when 
the rights of all claimants under the 
statute have been finally adjudicated, 
to pay the Judgment out of moneys 
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extend beyond that prayed for in the pleading^, 
and the court should not incorporate in the judg¬ 
ment a provision not authorized by law.83 

Under some statutes the court vested with juris¬ 
diction of the proceeding has broad powers with 
respect to matters determinable and relief.^^ Un¬ 
der permissive statute a personal judgment against 
the contractor may be rendered,*"5 although some 
statutes do not contemplate a personal judgment 
against zinyone except the contractor.^* A defend¬ 
ant cannot recover affirmative relief on a purely 
legal claim unless the adverse parties have clearly 
waived their right to a jury trial and submitted their 
liability to the decision of the court*^ 

While interest*® and costs*® may be awarded 
successful lien claimants in a proper case, the to¬ 
tal amount awarded, including interest and costs, 
should not exceed the amount due from the munici¬ 
pality to the contractor.*® A successful intervening 
assignee will be allowed costs only from the filing 
of his answer where the suit was brought by a sub¬ 


contractor without knowledge of the assignment.*^ 
Under some statutes costs are apportioned among 
claimants who are defeated, in whole or in part, 
in the litigation.** 

§ 1218. Other Persons 

A person who has been Injured as the result of the 
negligence of a contractor does not have a Hen on funds 
retained by the municipal corporation to Indemnify it 
against claims fbr damages. In the absence of statutory 
authorization there Is no lien for money lent to a con¬ 
tractor to enable him to perform an Improvement con¬ 
tract. 

While it has been stated broadly that a provision 
of the improvement contract for the retention from 
the contractor of a per cent of the contract price 
is for the benefit of any one who has acquired rights 
and incurred obligations under the contract,** 
and under the contractor’s bond for faithful per¬ 
formance,** a person injured through the negli¬ 
gence of a contractor is not entitled to a lien on 
funds retained by the municipal corporation to in¬ 
demnify it against possible suits for damages.** 


found due the contractor, with a 
provision for proratlngr If Insuf¬ 
ficient to pay the Judgrment In full.— 
Morris v. P. & D. General Contrac¬ 
tors, 296 N.W. 720, 286 Wis. 613. 

82: N.T.—^Maneely v. New York, 105 

N.T.S. 976, 119 APP.D1V. 876—B. P. 

Keatlnsr Co., Inc. v. New York, 146 

N.Y.S. 222, 84 Mlsc. 661. 

83L N.Y.—Coleman v. New York; 147 

N.Y.S. 294, 162 App.Dlv. 184. 

44 C.J. p 422 note 96. 

84. In. New Jersey 

(1) Under a statute which con¬ 
ferred Jurisdiction of the proceeding 
on the court of chancery, the rule 
was announced that such court could 
determine all questions of law and 
could settle all facts necessary for 
such determination, Including the 
settlement of liquidated or imllq- 
uldated damages, which might be 
necessary to make a decree settling 
the rights of the parties In any 
moneys due from the municipality 
to the contractor, and the amount 
due ftom the municipality to the 
contractor.—Commonwealth Quarry 
Co. V. Gougherty, 149 A. 366, 105 N. 
J.Bq. 642. 

(2) The rule was also announced 
that. If the conceded amount due 
from the municipality to the con¬ 
tractor was more than sufficient to 
satlsfjr the claims of the parties to 
the causa, the court of chancery 
would not determine the amount due 
firom the municipality to the con¬ 
tractor, and would leave the mu¬ 
nicipality and the contractor to set¬ 
tle their differences at law.—Com¬ 
monwealth Quarry Ca y. Gtougher- 
ty, supra. 


(3) In view of statutory provi¬ 
sions that the court of chancery shall 
determine the amount due from the 
public agency to the contractor un¬ 
der the contract and that the pay¬ 
ment Into court by the public agency 
of the amount which It admits to 
be due to the contractor under the 
contract shall not preclude the con¬ 
tractor or claimants from requesting 
a decree for a further sum, the 
propriety of a decree In personam 
for the surplus after the satisfac¬ 
tion of liens found to be due from 
the municipality to the contractor 
was recognized.—^Middlesex Concrete 
Products & Bxcavatlng Corporation 
V. Northern States Improvement Co., 
19 A2d 48, 129 N.J.Bq. 814. 

(4) Under an earlier statute, how¬ 
ever, the only relief which could be 
granted In a suit of this nature was 
a foreclosure of liens.—^Meurer v. 
Kllgus, 76 A 899, 77 N.J.Eq. 176. 

(6) Under an earlier amended 
statute no personal decree of any 
kind was permissible.—John Agnew 
Go. V. Peterson Bd. of Education, 89 
A 1046, 88 N.J.Eq. 49, affirmed 90 A 
1186, 83 N.J.Eq. 836. 

86 . N.Y.—Uvalde Asphalt Pav. Co. 
V. Now York, 84 N.R 88. 191 N.Y. 
244—^McDoneild v. New York, 99 
N.Y.S. 122, 118 App.Dlv. 625. 

86 . Utah.—^Mellen v. Vondor-Horst, 
140 P. 130, 44 Utah 300. 

87. N.Y.—Maneely v. New York, 105 
N.Y.S. 976, 119 App.Dlv. 876. 

sa N.J.—OEoffknan Builders Supply 
V. Stein, 126 A 666, 96 N.J.Eq. 241. 
Date tioim which interest awarded 
(1) Interest has been awarded 
from the date of filing claim.—^Mary- 
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I land Casualty Co. v. City of Tacoma, 
90 P.2d 226, 199 Wash. 72, 123 AL.R. 
799, modified on other grounds 94 
P.2d 217, 199 Wash. 72, 123 AUL 
1521, and 94 P.2d 749, 199 Wash. 
72. 

(2) Where materialman furnishing 
materials to contractor and sub¬ 
contractor for improvement of mu¬ 
nicipal waterworks system was en¬ 
titled to lien and money was due 
when contract was completed or at 
most not beyond time of notice of 
lien, the materialman was properly 
awarded interest firom date of notice 
of lien.—City of Ashland v. Ben 
Williamson & Co., 171 S.W.2d 968, 
294 Ky. 446. 

89. N.J.—John Agnew Co. v. Pater¬ 
son Bd. of Education, 89 A 1046, 
88 N.J.Eq. 49, affirmed 90 A 1186, 
88 N.J.Eq. 836. 

9a N.Y.—Moran v. Now York, 147 
N.Y.S. 269, 162 ApixDlv. 877— 
Rockland Lake Trap Rock Co. v. 
Port Chester, 92 N.Y.S. 681, 102 
APP.D1V. 860. affirmed 78 N.E. 1111, 
186 N.Y. 590. 

91. N.J.—U. S. Fidelity. etc„-Oo. v. 
Newark. 74 A 192, 76 N.J.Eq. 280, 
affirmed 81 A 758, 79 N.J.Eq. 584, 
87 L.R.A,N.S., 576. 

sa Ill.—Chicago First Nat Bank v. 
Elgin, 186 UlApp. 463. 

93, Ark.—American Bank A Trust 
Co. V. Langston, 22 S.W.2d 381, 180 
Ark. 648. 

9iL S ur ety 

Ark.—^American Bank A Trust Co. v. 
Langston, supra. 

96, N.Y.—Mansfield v. New Yorl^ 44' 
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In the absence of statutory authorization, a per¬ 
son who lends money to the contractor to enable 
him to perform an improvement contract does not 
have a lien for such moneys,®® but a personal 
judgment for the amount of the indebtedness may 
be recovered against the contractor.®*^ It has been 
held that the rights of the recipient, as indorsee 
of the contractor, of a check which was given by 
a municipality to the contractor for amounts earned 
on an improvement contract and has been applied 
by such recipient on an antecedent debt of the con¬ 
tractor are subordinate to the equities of the surety 


on the bond of the contractor to have reserved 
per cents as security properly applied.®® 

The lessee from a municipality of land abutting 
on a street in which certain landscaping has been 
done by a contractor with the municipality is not 
liable to the contractor or to the municipality for 
the cost of repairing damage caused by trespass 
on the place so improved by persons assembled to 
attend an event on the leased property, where em¬ 
ployees of the lessee were not responsible for the 
trespass and the lessee was not obligated to police 
territory outside the leasehold.®® 


E. DAMAGES 

1. NaTCTBB and ExiffTENGE OF LiABILITT IN GenERAIi 


§ 1219. General Rules 

In the absence of constitutional or legislative provi¬ 
sions a municipal corporation Is not liable for conse¬ 
quential Injuries to property, resulting from the con¬ 
struction of duly authorized public Improvements, where 
there has been no negligence or want of care or skill. 

As discussed in Eminent Domain § 111, where 
there has been an actual invasion of private prop¬ 
erty by a municipal corporation in the construc¬ 
tion of a public improvement, damages therefor 
may be recovered under the provisions of the Con¬ 
stitution of the United States, and of the several 
states, against the taking of property for public 
use without compensation, or, under constitutional 
provisions providing for compensation where pri¬ 
vate property is injured or damaged, recovery may 
be had even for consequential injuries, although 
there is no taking. In the absence of constitution¬ 
al or legislative provisions a municipality is not lia¬ 


ble for consequential injuries to property, result¬ 
ing from the construction of duly authorized public 
improvements, where there has been no negligence 
or want of care or skill.i Authority to assess dam¬ 
ages must be expressly conferred by legislative en¬ 
actment® and will not be implied from power to 
make improvements.® A statute authorizing a 
public improvement, which constitutes an exercise 
of the police power of the state, is not unconstitu¬ 
tional as depriving individuals of property without 
due process of law, for the reason that it does not 
provide compensation to individuals who may be 
inconvenienced.^ 

A municipality must exercise ordinary care in 
making improvements, in order to prevent wrong¬ 
ful injury to the property owners and to protect 
their rights,® and it may be liable for direct inju¬ 
ries to private property caused by a corporate act 


K.Y.S. 229, 16 App.Dlv. 816. affirmed 
68 N.R 889. 165 N.Y. 208. 

Indemnity bond see supra § 1181. 

96L Ark.—American Bank & Trust 
Co. V. Lansston, 22 S.W.2d 881, 180 
Ark. 648. 

Statute not giving right 
Particular statute did not give 
right to file a lien for moneys lent to 
a contractor to enable him to execute 
a contract with a municipality.— 
Uvalde Asphalt Fav. Co. v. New 
York, 84 N.IL 88. 191 N.Y. 244. 

Kendev relying on personal seonxity 
of contractor 

A person who made loans to the 
contractor in reliance on the per- 
■onal eecurity of the contractor could 
not establish a lien on moneys due 
from the municipality after sub¬ 
stantial completion of the contract 
by the contractor’s surety on aban¬ 
donment by the contractor.—City of 


Staunton v. Cole & Fauber. 264 111. 
App. 377. 

87. N.Y.—^Uvalde Asphalt Pav. Co. 
V. New York, 84 N.B. 88, 191 N.Y. 
244. 

88 , U.S.—^Republic Nat. Bank & 
Trust Co. V. Massachusetts Bond¬ 
ing & Insurance Co., C.C.A.,Tex., 
68 F.2d 445. 

88 . N.Y.—Mlrabelll v. City of New 
York, 27 N.Y.S.2d 924, 262 App. 
Dlv. 60. 

1. Ala.—Oorpos Juris cited la 
Thompson v. City of Mobile, 199 
So. 862, 865, 240 Ala. 628. 

Ind.—Cummins v. Seymour, 79 Ind. 
491, 41 Am.R. 618. 

Mo.—^Tremayne v. City of St. Ltoula, 
6 S.W.2d 986, 820 Mo. 120. 

Pa.—^In re Locust St Subway, 179 
A. 741, 819 Pa. 161—Steward v. 
Columbia Foundation Co.. Com.Pl., 
48 Dauph.Co. 184. 
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Wash.—Clark v. City of Seattle, 287 
P. 29, 166 Wash. 819. 

44 C.J. p 433 note 13. 

Private nulsanoa 

The owner of private property has 
no action against dty for erection of 
a public Improvement unless as to 
him it amounts to a private nui¬ 
sance.—^McCarthy v. City of Min¬ 
neapolis. 281 N.W. 769, 208 Minn. 
427. 

2. N.J.—Stewart v. Hoboken, 31 A. 
278. 67 N.J.Law 330, affirmed 86 A. 
1129, 68 N.JXaw 696. 

44 C.J. p 423 note 14. 

8 . N.J.—^Kerrigan v. West Hoboken 
Tp., 87 N.J.Law 77. 

4. Mass.—^Bancroft T. Cambridge, 
126 Mass. 438. 

44 C.J. p 428 note 16. 

B, Ky.—^Town of Wlngo v. Rhodes, 
28 S.W.2d 465, 284 Ey. 885. 
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in the nature of a trespass or nuisance,® or, as dis¬ 
cussed supra § 768 the municipality fails to execute 
the work in a careful and skillful manner, it is 
liable for negligence or unskillfulness resulting in 
damage to property, where no fault of the owner 
contributes thereto. In order that liability may be 
imposed, there must be a direct or consequential 
injury caused by an act of the municipality.^ 

§ 1220. Statutory Provisions for Award of 
Damages 

The legislature In granting the right to recover dam¬ 
ages for Injury to property resulting from public Im¬ 
provements may make the right dependent on any condi¬ 
tion It sees fit to impose. The statutes providing for the 
payment of damages are to be liberally construed. 

Provision is frequently made by statute for the 
payment of damages for injury to property result¬ 
ing from the construction of public improvements, 
and by some statutes a complete scheme is pro¬ 
vided both for the determination of the amount 
of such damages and for the raising of a fund 
from which they shall be paid, either by assess¬ 
ment on the property benefited or otherwise. The 
legislature in granting the right to damages may 
make the right and the remedy to enforce it de¬ 
pendent on any condition which it sees fit to im¬ 
pose.® Liability for damages resulting from a 
municipal improvement may be imposed on the city 
by statute, although the improvement may be or¬ 
dered directly by the legislature.® Statutes pro¬ 
viding compensation for injuries occasioned by 
public improvements are regarded as remedial,^® 
and they are to be liberally construed.^i In the 
absence of an express provision to such effect, a 
statutory right to compensation is not contingent 
on the existence of benefits to other property.^® 

A statute providing for the compensation of own¬ 
ers injured by improvements will not be repealed 
by implication by a subsequent statute relating to 
a similar subject matter where the provisions are 


not so inconsistent that the two statutes cannot 
stand together;^® but a general law intended to 
provide a uniform rule for the whole state will 
be deemed to repeal all former acts relating to the 
same subject matter.!^ A property owner cannot 
complain that the effect of a city charter is to deny 
property owners in the city damages which would 
be awarded in other cities of the state under a gen¬ 
eral law, where the general law was repealed be¬ 
fore the improvement involved was made.i® 

What law governs. Under a charter providing 
that, where a change of grade has been made prior 
to the taking effect of the act, the right of abut¬ 
ting owners to damages shall be governed by the 
law in force when the change was made, the right 
of an abutting owner to damages is governed by 
such prior laws where a grade has been estab¬ 
lished by user and a change of grade was author¬ 
ized before the charter went into effect.^® Al¬ 
though a proceeding to open a street was author¬ 
ized before the adoption of a charter, the petition 
for, and the appointment of, the commissioners 
having been made after it went into effect, the 
action of the commissioners as to their general du¬ 
ties and the duties of the city as to payment for 
the acquisition of the land are governed by the 
charter.i"^ 

Where a city has been incorporated by legis¬ 
lative act, and there is nothing to show that it has 
availed itself of the general laws regulating mu¬ 
nicipal corporations • and their classifications, it 
must be presumed that the city is governed by 
its special charter, and proceedings by it to con¬ 
demn private property for public use, must con¬ 
form to that charter.!® A charter conferring on 
the inhabitants the special franchise of making 
their own laws with regard to the opening and lay¬ 
ing out of streets is, as far as it extends, a grant 
of sovereignty; and such laws, when in accord¬ 
ance with it, must prevail within the territorial 
limits of such city, to the exclusion of the general 


& R.I.—O’Donnell v. White, 50 A. 

333. 23 R.I. 318. 

44 G.J. p 423 note 18. 

Liability for nuisance or trespass 
in general see supra 5§ 770, 772. 

7. La.—^Board of Com’rs of Port of 
New Orleans v. Sewerage and 
Water Board of New Orleans, 155 
So. 225, 179 La. 787. 

Wash.—Clark v. City of Seattle, 287 
P. 29. 156 Wash. 819. 

8 . N.T.—^People v. Prendergast, 185 
N.Y.S. 705, 150 App-Div. 665. 

44 C.J. p 424 note 23. 

9. N.T.—Sage v. Brooklyn, 89 N.Y. 
189—Coster v. Albany, 52 Barb. 


276, reversed on other grounds 48 
N.Y. 899. 

10. N.Y.—People v. Sailings, 90 N.E. 
455, 197 N.Y. 548. 

S.C.—Paris Mountain Water Co. v. 
Greenville, 80 S.K 699, 53 S.Ct. 
83. 

11 . Tenn.—^Knoxville v. Barton, 159 
S.W. 887, 128 Tenn. 177. 

44 C.J. p 424 note 27. 

18. Pa.—^In re Penrose Ferry Ave., 
27 Pa.Super. 341. 

13. Conn.—Tanner v. Manchester, 
108 A. 560, 94 Conn. 149. 

44 C.J. p 424 note 28. 

TAm Ind.—Morns v. Indianapolis, 94 
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N.E. 705, 177 Ind. 369, Ann.Cas. 
1915A 65. 

44 C.J. p 424 note 29. 

16. Ind.—^Morris v. Indianapolis, su¬ 
pra. 

16. N.T.—Mayer v. New York, 86 
N.E. 553. 193 N.Y. 535—Triest v. 
New York. 86 N.E. 549, 193 N.T. 
625. 

44 G.J. p 424 note 80. 

17. N.T.—Matter of Jerome Ave., 
105 N.Y.S. 315, 120 App.Div. 201, 
modified on other grounds 85 N.E. 
755, 192 N.Y. 459. 

la Mo.—Springfield v. Whitlock, 34 
Mo.App. 643. 
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laws of the state, where they are repugnant.^® A 
provision of a charter providing that the duties 
of commissioners authorized to be appointed by the 
state law shall be performed under the direction 
of the councilman in charge of the department of 
streets and of the city attorney does not supersede 
the state law.-® Damages may be recovered un¬ 
der a general charter provision, although the im¬ 
provement is not made under such provision but 
is made under a special statute where both the 
charter and special statute may be given full effect 
without conflict with each other.*i 

A constitutional provision affording compensa¬ 
tion for damages resulting from improvements may 
be made retroactive,^® as may a statute for the 
same purpose, where the intent of the legislators 
is so expressed;®® It is within the power of the 
legislature to provide for the compensation of prop¬ 
erty owners injured through the making of a pub¬ 
lic improvement, although provision for compensa¬ 
tion is not made until after the improvement has 
been made,®"* or to provide for interest on awards 
made after the passage of the act for injuries 
previously inflicted ;'®5 but such a statute, in so 
far as it allows an award of damages to one who 
becomes the owner of the property after the dam¬ 
age has been done, is invalid as undertaking to 
make a gift of the funds of the municipality.®® 
Where a statute providing for the payment of in¬ 
terest to claimants for damages does not specifical¬ 
ly require that interest shalj be paid on awards 
made before its passage, it wll apply only to awards 
made thereafter.®^ 

§ 1221. Unauthorized or Illegal Improve¬ 
ments or Acts 

A municipal corporation cannot be liable for damages 
created by a public Improvement unless It Is shown that. 
In some manner, It counseled or authorized the work or 
ratified It after It was done. 


A municipal corporation cannot be liable for 
damages created by a public improvement, unless 
it is shown that, in some manner, it counseled or 
authorized the work or ratified it after it was 
done,®® but, where an act is simply an exercise of 
the authority of municipal officers, mere approval 
of the wrong is usually held sufficient.®® Where 
the making of an improvement is not authorized ei¬ 
ther by statute or charter or as an incident to the 
exercise of the corporate rights or performance of 
the corporate duties of the municipality, the mu¬ 
nicipality is not liable in damages,®® but a munici¬ 
pal corporation is liable for the resulting damages 
where it acts unlawfully in the exercise of a pow¬ 
er which it possesses.®! Where there is power to 
pass an ordinance or undertake an improvement, 
an irregular or defective exercise of the power is 
not a protection to the city.®® Statutes which have 
reference to the recovery of damages for a law¬ 
ful taking or injury of property and provide a meth¬ 
od for the ascertainment of damages do not apply 
where the proceedings for the making of the im¬ 
provement are unlawful.®® 

A municipal corporation is not to be deemed a 
trespasser and liable as such when the improvement 
of a street is ordered pursuant to an accepted plan 
and by a duly enacted ordinance, because there is 
some defect in the manner of awarding and evi¬ 
dencing the contract®^ 

Adoption of contract A city annexing a certain 
locality pending the execution of a contract be¬ 
tween a railroad company and county commission¬ 
ers, although not bound to act on and continue 
with the contract, may adopt it as a measure of 
the relative rights of the city and the railroad, and 
as a proper municipal improvement subject to pay¬ 
ment of damages to abutting owners.®® 

Estoppel to allege irregularity. Where the au¬ 
thorities of a cily construct an improvement and 


la. 2r.J.—state Y. Clarke, 25 N.J. 
Law 64. 

sa CaL—^Napa v. Maxwell, 171 P. 

887, 86 Cal.App. 103. 

ZL. S.C.—^Paris Mountain Water Co. 
V. Greenville, 80 'S.K 699, 63 S.a 
82. 

22. Ill.—Chlcaffo v. Rumsey, 87 HL 
848. 

83. N.Y.—^In re Andersen, 70 N.E. 

921, 178 N.T. 416. 

44 G.J. p 426 note 88. 

8A N-.T.—In re Bomp, 74 K.E. 838, 
182 N.Y. 222, 108 Am.S.R. 796. 

44 G.J. p 425 note 89. 

aSb N.Y.—People y. Prendergast. 95 
N.E. 716, 302 N.Y. 188. 


26. N.Y.—People v. Stllllngrs, 119 N. 
Y.S. 298, 134 App.I>lv. 480, af¬ 
firmed 98 N.B. 1128, 200 N.Y. 526. 

27. N.Y.—Matter of Cauldwell, 141 
N.T.S. 784, 166 App.Dlv. 661, af¬ 
firmed 102 N.E. UOO, 209 N.Y. 538. 

2a Mo.—Eetchum y. Monett. 226 S. 

W. 976, 205 MoApp. 670. 

44 C,J. p 426 note 48. 

29. Iowa.—^Brown y. Webster City, 
88 N.W. 1070, 115 Iowa 511. 

44 CJ. p 425 note 49. 

sa Masa—Gray v. dty of Boston, 
178 N.E. 296, 277 Masa 166. 

44 C.J. p 426 note 50. 

Ultra Ylres acts as Imposing llabll- 
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ity for tort generally see supra S 
754. 

3L Cal.—Kaufman v. Tomlch, 280 
P. 130, 208 Cal. 19. 

44 G.J. p 426 note 61. 

38. in.— Chicago Y. Spoor, 60 N.E. 
540, 190 Ill. 340. 

Pa.—^In re Widening, etc., of Street 
In Borough of Long Branch, Com. 
PI., 29 Mun.L.R. 122, 18 Wash.Co. 
62. 

8a Pa.—In re Shawmont Ave., 6 
PaDiat. 190. 

44 G.J. P 426 note 68. 

Mi Ind.—Aurora v. Fox, 78 Ind. 1. 

3& Wash.—^Ettor y. Tacoma. 187 
P. 820, 77 Wash. 267. 
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a right of action accrues to property owners, the 
city may not defeat recovery by setting up defects 
and irregularities in its proceedings.®® 

§ 1222. Agreements as to Damages 

Acting within Its powers, the municipal council may 
make binding agreements for compensating property 
owners for Injuries resulting from public works. 

Acting within its powers, the municipal council 
may make binding agreements for compensating 
property owners for injuries resulting from public 
works.® 7 A municipality will not be bound by an 
unauthorized promise of its agents to compensate 
property owners for damages arising from the con¬ 
struction of an improvement;®® and where, in or¬ 
der to facilitate the extension of a street, repairs 
are made on a building by a municipal agent in 
pursuance of an unauthorized agreement, the mu¬ 
nicipality will not be liable in damages for the fall 
of the building through the unskillfulness of such 


agent.®® A liability for a particular element of 
damages, which did not previously exist, ■will not 
be imposed by the contract of a city with a rail¬ 
road in respect of an elevation of its tracks that 
the city should pay all damages.^® 

§ 1223. Discontinuance or Abandonment of 
Improvement 

If a municipal coi‘poratlon abandons an Improvement, 
after all acts required for the taking of property have 
been performed. It will be liable to owners for the dam¬ 
ages assessed. 

If a municipal corporation abandons an improve¬ 
ment, after all acts required for the taking of prop¬ 
erty have been performed, it will be liable to own¬ 
ers for the damages assessed but, until final 
confirmation, the municipality may discontinue 
proceedings- without liability,^® except for loss 
caused by its wrongful acts or unreasonable de¬ 
lay.^® 


2. Kind op Improvement 


§ 1224. Construction, Improvement, or Re¬ 
pair of Streets or Ways in Gener¬ 
al 

As a general rule, In the absence of constitutional 
or legislative provision, an action will not lie for conse¬ 
quential damages resulting to property from the Im¬ 
provement of streets In a careful manner pursuant to 
legal authority unless property Is actually Invaded or 
taken. 

In accordance with constitutional or statutory 
provisions, a municipal corporation may be liable 
for damages to property injured by the construc¬ 
tion or improvement of its streets whether or not 
the injury has been caused by negligence,but, 
as a general rule, in the absence of constitutional 


or legislative provision, an action will not lie for 
consequential damages resulting to property from 
the improvement of streets, in a careful manner, 
pursuant to legal authority,^ unless property is 
actually invaded or taken.^® It has, however, been 
held that, where the municipal authorities have so 
appropriated or improved a street or alley as to 
indicate to a prudent and careful person that no 
further exercise of the power of appropriation or 
change in the improvement of the street or alley 
would be made, they cannot further exercise it 
to the injury of those who have acted on the faith 
of their acts, without making compensation for such 
injury.'*'^ 


38. Neb.—Omaha Second Gongr. 
Church Soc. v. Omaha, 52 N.W. 
829, 36 Neb. 103. 

44 G.J. p 426 note 57. 

37. N.D.—Bismarck Water Supply 
Co. V. Bismarck, 137 N.W. 34, 23 
N.D. 353. 

44 aj. p 426 note 68. 

33. Maas.—Griggs v. Foote, 4 Allen 
196. 

Tenn.—^Nashyllle v. Sutherland, 21 S. 
W. 674, 92 Tenn. 335, 36 Am.S.R. 
88, 19 I«.RJL 619. 

39, M4ss.—Sceery t. Springfield, 
112 Mass. 512. 

40l 111.—Lord V. Chicago, 113 N.E. 

597, 274 Ill. 313. 

44 C.J. p 426 note 61. 

41. Ind.—Terre Haute v. Blake, 36 
N.B. 932, 9 Ind.App. 403. 

Ely.—^Duncan v. Louisville, 8 Bush 
98. 


42. Md—Shanfelter v. Baltimore, 31 
A. 439, 80 Md. 483, 27 L.R.A. 648. 

44 G.J. p 427 note 66. 

43. Md.—^Baltimore v. Black, 56 Md. 
333. 

44 C.J. p 427 note CS. 

44b Ky.—City of Clifton v. Means, 
88 S.W.2d 297, 261 Ky. 667—Ewing 
V. Louisville, 131 S.W. 1016, 140 
Ky. 726, 81 L.R.A.,N.S., 612—City 
of Louisville v. Hegan, 49 S.W. 
532, 20 Ky.L. 1532. 

45. N.C.—^Broadhurst v. Blythe 
Bros. Co., 17 S.E.2d 646, 220 N.C 
464—Jenkins v. City of Hender¬ 
son, 199 S.E. 37, 214 N.C. 244. 

44 C.J. p 427 note 67. 

Ddbxls ftom private property 
Where municipality constructed 
and maintained a street along a hill¬ 
side but had no control over private¬ 
ly-owned premises from which 
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debris loosened and slid across street 
and on adjoining landowner's chicken 
coop causing damage, and there was 
no negligence in the construction and 
maintenance of the street, landowner 
had no right of action against the 
municipality for injuries, notwith¬ 
standing city had notice of condition 
of hillside, since rule of damnum 
absque injuria applied.—^Lipstein v. 
City of Schenectady, 27 N.Y.8.2d 228, 
180 Misc. 394, affirmed 41 N.Y.S.2d 
958, 266 App.Dlv. 818. 

46. Minn.—^Dynes v. EUlkenny, 189 
N.W. 439, 163 Minn. 11. 

Pa.—^McDonald v. City of Corry, 
Com.PL, 28 Erie Co. 116. 

44 aJ. p 427 note 68. 

Damages for taking under constitu¬ 
tional provisions see Eminent Do- 
niain §5 110—128. 

47. Ohio.—Cincmnatl v. Penny, 21 
Ohio SL 499, 8 Am.R. 73. 
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§ 1225. Alteration of Course or Width of 
Streets 

The fact that a street Is widened does not constitute 
a compensable Injury to an abutting owner If no part of 
his land is taken. 

The fact that a street is widened does not consti¬ 
tute a compensable injury to an abutting owner if 
no part of his land is taken,^8 even though the 
widened part of the street is graded at a higher 
level than the old part on which his property 
abuts.^8 Where a statute provides that the award 
of damages, if any, for widening a street shall in¬ 
clude all damages due to the grade at which the 
street is to be widened, an abutter maj' recover 
damages, although the street is not widened to 
the extent provided for by the ordinance, in the 
same measure as if the entire street had actually 
been g^aded.50 Although a statute permits the re¬ 
covery of damages for the widening or vacating of 
streets, damages cannot be assessed where there has 
been no physical narrowing or vacating of a part 
of the street, but a mere change of plans of the 
municipality.51 

Increase of traffic. In the absence of constitu¬ 
tional or legislative provisions, abutting owners 
cannot recover damages for disturbance due to 
increased street traffic, from the widening of a pub¬ 
lic way, although the value of their property for 
residence purposes is thereb}^ diminished^s 

§ 1226. Establishment of Original Grade 

As a general rule, In the absence of statutory or con¬ 
stitutional provision therefor, there can be no recovery 
for consequential damages to property growing out of the 
original establishment of the grade of a street. 

In the absence of statutory or constitutional pro¬ 
vision therefor, the ordinarily accepted rule is that 
there can be no recovery for consequential damages 
to property growing out of the original establish¬ 
ment of the grade of a street,53 but in some juris¬ 


dictions the city may be liable for damages caused 
by the establishment of the original grade when 
the level thereof could not reasonably have been 
anticipated,54 and it is not liable when the grade 
which is established could reasonably have been 
anticipated.® 5 Unreasonable delay in tvorking a 
street to the legally established grade does not 
entitle the owners of abutting property to dam- 
ages.56 A municipality, on a subsequent establish¬ 
ment of a grade, cannot be held responsible for 
damages occasioned b}' the grading of abutting 
property' to a grade with the fixing of which the 
city had no legal connection and for which it had 
no responsibility,'®^ and so, where an owner of 
land abutting on a newly opened street excavates 
to a depth below the grade adopted by the city, 
pursuant to an estimate of the probable g^ade made 
by an engineer previous to the adoption of the 
official grade, the owner cannot recover for in¬ 
jury to his property, caused by the establishment 
of the grade at a level different from that esti¬ 
mated by the engineer.®® 

Corruption or bad faith. Where the officers of 
the city have been guilty of corruption or bad 
faith in the original establishment of a grade, it 
has been held that an abutting property owner may 
recover consequential damages.®® 

Negligence. A city may be liable for the dam¬ 
ages occasioned by the negligent construction of 
the street on the established grade,®® but mere 
negligence in fixing the grade is not sufficient to 
impose liability.®^ 

§ 1227. Change of Grade of Streets 

As a general rule, In the absence of constitutional 
op legislative provision, a municipal corporation is not 
liable for consequential Injuries occasioned an adjoining 
owner by an alteration In the grade of a street where it 
acts under proper authority and without negiigence. 

As relating to damages, a change of grade of a 


48. K.C.—Stiles V. Franklin, 92 S. 
B. 599, 173 N.a 651. 

49. N.C.—Stiles V. Franklin, supra. 
BO. Pa.—^In re Bvergrreen Ave., 69 

Pa.Super. 309—Sisters of Third Or¬ 
der of St. Francis v. Millvale Bor¬ 
ough, 69 PaSuper. 802. 

51. Pa—In re Cresson St., 6 Fa. 
Dlst. 819. 

59. La.—Shreveport v. McClure, 61 

So. 530, 132 La. 468. 

63. Iowa—^Liddlck v. City of Coun¬ 
cil Blufla 6 N.W.2d 232 Iowa 
197. 

Ky.—City of Jackson v. Haddlx, 133 
S.W.2d 647, 280 Ky. 436—City of 
Palntsville v. Preston, 69 S.W.2d 
642, 248 Ky. 591—Pursiful v. City 


of Harlan. 1 S.W.2d 1043, 222 Ky. 
668—City of Somerset v. Carver, 
299 S.W. 191, 221 Ky. 653. 

44 C.J. P 427 note 75. 

54b Ohio.—^Belk v. City of Reading, 
16 N'.B.2d 779, 58 Ohio App. 476. 
Detezminatloa of reasonableness of 
grade 

The question whether a grade es¬ 
tablished by a city council is un¬ 
reasonable must he determined as of 
the time of its establishment.—City 
of Akron v. The Chamberlain Com¬ 
pany, 34 Ohio St. 328, 82 Am.R. 867 
—City of St. Bernard v. Gohman, 10 
Ohio App. 402. 

55. Ohio.—^Belk v. City of Reading, 
16 N.B.2d 779, 58 Ohio App. 476. 
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B6b R.I.—^Rousseau v. Fortin. 172 A. 
821. 64 R.I. 260. 

57. Mo.—Castle v. St. Joseph, 219 S. 
W. 611. 

58. Pa.—^Ellwood Lumber Co. v. 
Pittsburgh, 112 A. 19, 269 Pa. 94. 

44 CJ. p 428 note 81. 

59. Ky.—^Louisville v. Lausberg, 170 
S.W. 962, 161 Ky. 361—Louisville 
V. Koshewa, 170 S.W. 964, 161 Ky. 
359. 

ea Ky.—^Louisville v. Lausberg. 170 
S.W. 962, 161 Ky. jei. 

44 CJ. p 428 note 84. 

61. Ky—Louisville v. Koshewa, 170 
S.W. 964, 161 Ky. 359. 
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street differs from the establishment of the original 
grade,®2 since it constitutes a change from the 
grade previously established or in use.®^ Although 
there is some authority to the contrary,®^ a mu¬ 
nicipal corporation is not, according to the gen¬ 
erally accepted rule, in the absence of constitutional 
or legislative provision, liable for consequential in¬ 
juries occasioned an adjoining owner by an altera¬ 
tion in the grade of a street, where it acts under 
proper authority and without negligence,since in 
making the improvement the municipality is the 
agent of the state, and, being authorized by law to 
make the improvement of the street, it is not an¬ 
swerable for consequential damages if it acts within 
its jurisdiction and with due care and skill.^G 

■ If, however, the city in changing a grade fails 
to proceed according to law,®^ or acts in an un¬ 
skillful and careless manner,a liability for the 
resulting damage arises. There is some authority 
to the effect that, where a change of grade is not 
authorized by proper legislative action, a munici¬ 
pal corporation is not liable for the acts of its offi¬ 
cers, agents, or servants in changing the grade 
of a street,®® unless it ratifies their acts,70 but it has 


also been held that the city may be liable, although 
it neither authorized nor ratified the act in any 
official manner where it permits a street to be 
graded to the injury of abutting owners and to 
its own benefit.7i 

Agreement not to change grade. Where a mu¬ 
nicipality by ordinance, pledged its faith that a 
grade would not be altered without compensation 
for injuries, it has been held liable in damages for 
a subsequent alteration.72 

§ 1228. - Statutpry and Constitutional 

Provisions 

Damages resulting from a change of grade of a 
street are recoverable In accordance with legislative en¬ 
actments authorizing such recovery. 

Damages resulting from a change of grade of a 
street are recoverable in accordance with legisla¬ 
tive enactments authorizing such recovery,7 3 and 
the validity of such enactments has been upheld.7^ 
A constitutional provision securing a right to dam¬ 
ages for injury to property, although there is no 
actual taking, may be invoked by one whose prop¬ 
erty is injured by a change of grade.76 Where 


eg. Ho.—^Berglar v. University City. 
App., 190 S.W. 620. 

63. Mo.—^Berglar^ir. University City, 
supra. 

64. Ohlo.~Belk V. City of Reading, 
16 N.K2d 779. 58 Ohio App. 476. 

44 aJ. P 429 note 86. 

66b Ala.—Corpus Jnzis oltod In 
Branyon v. EUrk. 191 So. 345. 238 
Ala. 321. 

lewa.—Llddick v. City of Council 
Bluifs, 5 N.W.2d 361. 232 Iowa 197. 
Mich.—City of Detroit v. Grlgg Han¬ 
na Lumber & Box Co.. 296 N.W. 
310. 296 Mich. 415—In re City of 
Detroit. 246 N.W. 61. 261 Mich. 278 
—Speck V. Wayne County. 211 N. 
W. 626. 237 Mich. 202. 

N J.—Wolfson V. Commissioners of 
Assessments for Street Improve¬ 
ments of City of Perth Amboy, 153 
A. 106, 9 N.J.Misc. 161. 

N.T.—^Application of Stuart. 7 N.T. 
S.2d 156, 169 Misc. 167—In re Ft. 
Schuyler Road in City of New 
York. 204 N.T.S. 161. 209 App.Div. 
25. 

N.C.—Jenkins v. City of Henderson, 
199 S.E. 37. 214 N.C. 244. 

Or.—Wilson v. City of Portland, 285 
P. 1030. >182 Or. 609. 

Pa.—^McGarrlty v. Commonwealth. 
166 A. 896. 311 Pa. 436. appeal dis¬ 
missed McGafrity v. Delaware Riv¬ 
er Bridge Commission. 54 S.Ct. 665, 
292 U.S. 19, 78 L.Bd. 1096, rehear¬ 
ing denied 54 S Ct. 771, 292 U.S. 
607. 78 L Ed. 1468. 

44 C.J. p 429 note 87—20 C J. P 692 
note 55. 


Compensation In eminent domain 
proceedings see Eminent Domain S 
124. 

66. Or.—Wilson v. City of Portland, 
285 P. 1030. 132 Or. 509. 

67. Iowa.—^Brown v. Sigourney, 146 
N.W. 478, 164 Iowa 184. 

44 CJ. p 429 note 88. 

68b Neb.—^Heflin v. City of Lincoln, 
2'68 N.W. 364, 131 Neb. 484. 

N.C.—Jenkins v. City of Henderson, 
199 S.E. 37. 214 N.C. 244. 

Tex.—City of Wichita Palls v. Maul¬ 
din, Com.App.. 39 S.W.2d 859. 

69. N.D.—Johnson v. Granville. 161 
N.W. 721, 36 N.D. 91. 

Pa.—^Bowman v. Borough of Strouds¬ 
burg, Com.PI.. 3 Monroe L.R. 74. 

44 C.J. P 430 note 90. 

70. Pa.—^Hobbs v. Shamokin Bor¬ 
ough, 66 Pa.Super. 22, followed in 
Jenkins v. Shamokin Borough. 66 
Pa.Super. 26—Bowman v. Borough 
of Stroudsburg, Com.Pl.. 8 Monroe 
L.R. 74. 

71. Tenn.—Corporation of Sevler- 
ville V. Trotter, 95 S.W.3d 920, 170 
Tenn. 481. 

44 C.J. P 430 note 91. 

78. Wis.—Goodall v. Milwaukee. 5 
Wls. 32. 

73i Arlz.—^In re Forsstrom. 88 P.2d 
878, 44 Ariz. 472. 

Ill.—See Gipps Brewing Co. v. City 
of Peoria, 205 IlLApp. 237. 

Iowa.—^Liddlck v. City of Council 
Bluffs, 5 N.W.2d 361. 232 Iowa 197. 

Mich.—City of Detroit v. Grigg Han¬ 
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na Lumber & Box Co., 296 N.W. 
310, 296 Mich. 416. 

N.Y.—^In re Ft. Schuyler Road in 
City of New York. 204 N.Y.S. 161, 
209 App.Div. 26—^Application of 
Stuart, 7 N.Y.S.2d 166, 169 Misc. 
167. 

Tenn.—City of Elnoxville v. Hunt, 299 
S.W. 789, 156 Tenn. 7. 

44 C.J. p 430 note 94. 

Bads for olalm 

A claim against borough for con¬ 
sequential damages to realty from 
change of grade of street was not 
based on a “tort" in the true sense 
of the word, because it was not based 
on negligence, but rested on bor¬ 
ough's liability under constitution 
and statutes.—^Hughes v. Borough of 
Elizabeth. 17 A.2d 914, 148 Pa.Super. 
254, reversed on other grounds 22 A. 
2d 726, 343 Pa. 175. 

Street f onnlng portioB. of road 
The fact that the street within the 
municipal boundaries and on which 
the grade Is changed by the munici¬ 
pality forms a portion of a road 
which extends beyond the municipal 
limits does not preclude an owner of 
property from the recovery of con¬ 
sequential damages provided for by 
statute.—^McLain v. West Washing¬ 
ton Borough. 81 Pa.Super. 471. 

76i Ariz.—In re Forsstrom, 88 P- 
2d 878, 44 Ariz. 472. 

44 C J. p 480 note 96. 

75, Miss.—J. B. White's Garage v. 
Town of Poplarvllle, 121 So. 295, 
153 Mias. 683. 
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the charter of a municipality provides that the own¬ 
er of any lot injured by the alteration of a grade 
shall be entitled to compensation, the municipality 
cannot be authorized by a special act to change the 
grade of streets within a district of its territory 
without compensation for consequential injuries."® 

Although the charter of a municipality contains 
no provision for the payment of damages to those 
injured by the grading of streets, an amendment 
which provides for such damages is germane to the 
general purpose of the charter,^^ and a general 
law is applicable, although the municipality may 
not have been liable under its charter previously 
enacted.^® 

Construction. A statute providing compensation 
for damages occasioned by a change of street grade 
will be liberally <x)nstrued7® so as not to defeat its 
object,®® and it will be construed with respect to 
other statutes®! or constitutional provisions®® re¬ 
lating to public improvements- It will not be given 
a retrospective operation in the absence of clear 
expression,®® although damages may be <daimed 
under the provisions of an act which went into ef¬ 
fect after the adoption of an ordinance establishing 
a changed grade but before such change was ac¬ 
tually made.®^ 

Conditions. The legislature may make the right 
to recover damages dependent on prescribed con¬ 
ditions,®® without regard to their reasonableness-®® 
One asserting a right to damages from a change of 
grade must bring himself (dearly within the terms 


of the statute affording such right.®"^ One damaged 
by change of street grade is entitled to redress un¬ 
der a provision permitting compensation therefor, 
although there was no assessment for the improve¬ 
ment, as contemplated by the statute,®® or although 
the change was made without assessing any part 
of the costs against such abutting property.®® 

Repeal A special act providing for damages is 
not repealed by a subsequent improvement statute 
in which no provision for damages is made.®® 
Where a statute covers the entire subject of the 
damages recoverable by reason of a change of 
grade, it repeals by implication all statutes incon¬ 
sistent therewith.®! 

§ 1229. -What Constitutes Change of 

Grade 

a. In general 

b. Improvement or repairs 

c. Conforming street to existing grade 

d. Erection of bridge, viaduct, or under¬ 

pass 

a. In General 

In order to constitute a change of grade, there must 
be some definite action or at least some definite ac¬ 
quiescence fixing a new grade to which the street Is 
either to be raised or lowered. , 

In order to constitute a change of grade, there 
must be some definite action or at least some defi¬ 
nite acquiescence fixing a new grade to which the 
street is either to be raised or lowered,®® and it 


Pezmaaeat and xmabatSpUs oonAttLoa 
liiability of a municipality to ad- 
joinlner property owners for conse- 
quenoes occasioned by changes in 
levels of streets is treated as a per¬ 
manent and unabatable condition and 
differs from liability occasioned by 
abatable nuisances.—^Branyon v. 

Kirk. 191 So. 845, 288 Ala. 321. 

76- Wis.—Anderton v. Milwaukee, 
52 N.W. 95, 82 Wls. 279, 15 L..R.A. 
880. 

44 aJ. p 431 note 15. 

77. Mich.—Sligh v. Grand Rapids, 
47 N.W. 1093, 84 Mich. 497. 

78L Mich.—Sllgh V. Grand Rapids, 
enipra. 

44 C.J. p 480 note 99. 

79. M.T.—Cibulas v. Village of Men- 
ands, 82 N.T.S.2d 361. affirmed 32 
R’.Y.S.2d 870, 268 App.Div. 763, ap¬ 
peal denied 82 N.Y.S.2d 872, 263 
App.Div. 905. motion dismissed 41 
N'.B.2d 166. 287 N.Y. 888. 

‘Teim.—City of Knoxville v. Phillips, 
86 &W.Zd 484, 162 Tenn. 328— 
EAOXville V. Harth, 58 S.W. 660, 
J.05 Tenn. 486, 80 Am.S.R. 901— 


Sharber v. aty of Nashville, 183 
S.W.2d 777, 27 Tenn.App. 625. 
sa N.Y.—Matter of Greer. 66 N.Y. 

S. 938, 39 App.Div. 23. 

Vt—^Menut & Parks Co. v. Cray, 89 
A.2d 842, 114 Vt. 41. 156 A.I^R. 404. 
81. N.Y.—^Torge v. Salamanca, 68 N. 

R 626. 176 N.Y. 824. 

44 C.J. p 430 note 3. 

88i Pa.—^Murphy v. Washington 

County. 17 Pa.Dist. 823. 

44 C.J. p 430 note 4. 

83. N.Y.—^In re Andersen, 70 N.E. 
921. 178 N.Y. 416. 

44 C.J. p 430 note 6. 

84. IlL—Bloomington v. FoUock, 31 
N.R 1«6, 141 Ill. 346. 

Mo.—St. Liouls V. Lang, 88 S.W. 64. 
131 Mo. 412. 

85. N.Y.—People v. Ormond, 167 N. 
Y.S. 63, 179 AppJDiv. 765. 

44 C.J. p 431 note 9. 

88. N.Y.—^People v. Ormond, 167 N. 
Y.S. 63, 179 APP.D1V. 755. 

87- Kan.—^Rinehart v. City of Con¬ 
cordia. 105 P.3d 897. 162 Kan. 473. 
N.Y.—^People ex pel. Architects' Of¬ 
fices V. Ormond, 194 N.Y.S. 881, 201 
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App.Div. 787—Cibulas v. Village qf 
Menanda, 32 N.Y.S.2d 861. affirmed 
82 N.Y.S.2d 870, 263 App.Div. 763. 
appeal denied 82 N.Y.S.2d 372, 263 
App.Div. 905, motion dismissed 41 
N.R2d 166, 287 N.Y. 838. 

44 ax p 431 note 11. 

A viUaga is not Included by a stat¬ 
ute applicable to any **clty, borough, 
or town corporate."—^Beilis v. Flem- 
Ington, 55 A. 800. 69 N.XLaw 849. 
88. N.Y .—People v. Seaman, 153 N. 
Y.S. 740. 168 App^Dlv. 67. affirmed 
110 N.E. 1047, 216 N.Y. 649. 

8A Wls.—^Filer, etc., Co. v. Milwau¬ 
kee, 131 N.W. 346, 146 Wls. 221. 

9ft N.Y.—Cohen v. Village of Mam- 
aroneck, 189 N.R 548, 268 N.Y. 465 
—Lawrence v. Village of Mamar- 
oneck, 189 N.R 548, 2>68 N.Y. 455. 
44 ax p 431 note 14. 

9L Tenn.—City of Knoxville v. 
Hunt, 299 S.W. 789, 166 Tenn. 7— 
Mayor, Etc., of City of Chatta¬ 
nooga v. Neely. 87 S.W. 281, 97 
Tenn. 527. 

92. N.Y.—^Whitmore v. Tarrytown, 
33 N.E. 489, 187 N.Y. 409. 

44 ax p 431 note 16. 
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has frequently been stated that in order to impose 
liability there must have been an actual physical 
change of grade,®® An act providing for compen¬ 
sation for injury’ resulting from a change of street 
grade will include a change in the grade of a side¬ 
walk;®^ and liability will attach under such an act 
whether the entire width of the street or only 
a* part thereof is graded.®^ The broadening of the 
highway by filling in the sides to make safe a new 
grade established by the state is not a change of 
grade by a village.®® 

It has been held that an ordinance need not in 
express terms change the grade of the street where 
it has the effect of doing so by necessary implica¬ 
tion,®*^ as, for example, the effect of an ordinance 
expressly lowering one of two parallel streets is 
impliedly to change the grades of intersecting 
streets.®® A lawful contract by borough authorities 
which necessarily results in a change of grade in 
a highway will be construed as an ordinance of 
the borough providing for such change.®® The 
construction of a broadwalk along a beach does 
not constitute a change of grade of a street.^ 

Under a statute providing for the allowance of 
damages where a road is raised or lowered more 
than a certain number of feet, the damages occa¬ 
sioned by the entire change of grade will not be 
awarded, but only damage for the change in ex¬ 
cess of the statutory number of feet.® An abutting 
owner may recover damages for change in the 
grade of a street, although the change is not such 
as to make it necessary to fill in the lot and raise 
the buildings thereon.® 

Change in paper grade. Where a grade has once 
been established, it cannot in some jurisdictions 
be thereafter changed without subjecting the mu¬ 
nicipality to liability for damages to a property 
owner who has purchased or improved property or 


otherwise acted on the faith of the established 
grade, although the street has not been graded or 
constructed in accordance the re with,^ and this is 
true, although the person seeking damages has not 
constructed his improvements in accordance with 
the grade originally established.® Where a grade 
has been established and improvements made with 
respect to it, damages may be recovered where 
the grade is subsequently changed to accord with 
the natural surface of the street which is then im¬ 
proved in conformity with the new grade.® 

b. Improvement or Bepairs 

A mere removal of Irregularities or Improvement of 
the street Is not to be regarded as a change of grade 
for which compensation may be had. 

A mere removal of irregularities or improvement 
of the street is not to be regarded as a change of 
grade for which compensation may be had,^ but 
a material alteration of the grade is not to be con¬ 
sidered as a mere removal of irregularities.® Where 
the level of a street is raised only so far as to re¬ 
place matter which has been worn, scraped, or 
washed away, there is not a change of grade with¬ 
in the meaning of statutes authorizing the recovery 
of damages.® Under a statute regarding any 
change in the grade of less than a certain number 
of feet as a matter of repair and not of alteration, 
one ordinary repair cannot be added to another 
ordinary repair and make the result an alteration 
under the statute; in order to establish liability 
in such a case, it must be shown that the change 
or changes complained of were made at one time, 
or according to a fixed plan.^® 

Where, after the grade of a street has been es¬ 
tablished, the city permits an abutting property 
owner to raise it to the level of the property, the 
city may subsequently remove the fill and restore 


93. Pa.—^Pennsylvania Range Boiler 
Co. v. City of Philadelphia, 23 A.2d 
728, 344 Pa. 34. 

44 C.J. p 431 note 17. 

94. N.J.—Worth v. Westfield, 90 A- 
727. 

44 C.J. p 431 note 18. 

95. Tenn.—Oorpas Jtixis quoted in 
City of Knoxville v. Phillips, 36 S. 
W.2d 484. 436, 162 Tenn. 328. 

44 C.J. p 431 note 19. 

99. N.Y.—McMullen v. Marlborough, 
148 N.Y.S. 505. 163 App.Div. 73. 

97. Iowa.—Conklin v. Keokuk, 35 N. 
W. 444, 78 Iowa 343. 

98; Iowa.—Conklin v. Keokuk, su¬ 
pra. 

9^ Pa.—^Marcoz v. Wllmerding 
Borough, 87 Pa.Super. 185. 


1. N.Y.—^In re Public Beach at 
Rockaway Beach. City of New 
York. 41 N.E.2d 466, 288 N.Y. 76 
—Jaqulno Realty Corporation v. 
Ormond, 216 N.Y.S. 121, 217 App. 
Dlv. 76, affirmed 161 N.E. 169, 247 
N.Y. 628. 

8. Vt.—^Fairbanks v. Rockingham, 
64 A. 186, 76 Vt. 221. 

3. Mo.—^Ketchum ▼. Monett. App., 
192 S.W. 470. 

4. N.Y.—^Mumm v. Whittle. 280 N. 
Y.S. 941, 246 App.Div. 98, appeal 
dismissed 1 N.E.2d 333, 270 N.Y. 
666 . 

44 C.J. p 433 note 40. 

& Ky.—Louisville v. Lausberg, 170 

S.W. 962, 161 Ky. 861. 

& Iowa—^Ressegleu v. Sioux City, 
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>63 N.W. 184. 94 Iowa 643. 28 L.R. 
A. 389. 

7. N.Y.—Application of Stuart, 7 N. 
Y.S.2d 156. 169 Mlsc. 167. 

Tenn.—Coxpns 3tizls qnoted la Knox 
County V. Lemarr, 97 S.W.2d 669, 
661, 20 Tenn.App. 258. 

44 C.J. p 482 note 24. 

8. N.Y.—Clbulas v. Vlllagre of Men- 
ands. 82 N.Y.S.2d 861. affirmed 32 
N.Y.S.2d 870, 263 App.Div. 763, ap¬ 
peal denied 33 N.Y.S.2d 372, 263 
App.Div. 905, motion dismissed 4il 
N.R2d 166, 287 N.Y. 838. 

44 C.J. p 432 note 26. 

8. Me.—Sherburne v. Sanford, 92 A- 
997. 113 Me. 66. 

la Vt.—^Hoyt V. North Troy, 105 A. 
33, 93 Vt. 8. 
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the level to the established grade without liability 
for damages.!^ 

c. Confonniag Street to Existing Grade 

The actual grading of the surface of the street to 
conform It to an established grade which has not been 
altered does not constitute a change of grade within 
the meaning of statutes providing fbr compensation for 
damages resulting therefrom. 

The actual grading of the surface of the street 
to conform it to an established grade which has 
not been altered does not constitute a change of 
grade within the meaning of statutes providing for 
compensation for damages resulting therefrom.^- 
So, where a street has fallen away, the municipality 
is not liable for raising it to the established grade.i3 
The fact that many years elapsed between the es¬ 
tablishment by ordinance of a permanent grade 
and the construction of the street in accordance 
therewith does not make the municipality liable. 
Although the street has been paved at a level low¬ 
er than the established grade, the acceptance of 
the work by the city and the pajTiient of an assess¬ 
ment by the property owner does not operate either 
by estoppel or expressly to establish the grade at 
the height of the paving so as to authorize a recov¬ 
ery of damages where the street is subsequently 
brought up to the level fixed by the grade.^^ 

d. Erection of Bridge, Viaduct, or Underpass 

The erection of a bridge or of a viaduct over a road¬ 
way for the passage of travel or the lowering of a street 
in the construction of an underpass may constitute a 
change of grade. 

The erection of a bridge^® or of a viaduct^^ 
over a roadway for the passage of travel consti¬ 
tutes a change of grade for which damages may 
be recovered by an abutting owner under a stat¬ 
ute providing for compensation for injuries result¬ 
ing from a change of grade. As a general rule, in 


the absence of statutory or constitutional provi¬ 
sions, the erection of such structures, without tak¬ 
ing any of an abutting owner’s property, will not 
make the municipality liable for damages but 
there is other authority to the contrary,!^ and it has 
also been held that the lowering of a street in 
the construction of an underpass is a change of 
grade for which damages may be recovered.*® 
Where a city disposes of portions of its streets for 
railway facilities and receives in return rights of 
passage along viaducts built by the railroads over 
these lands, the act of the city is not to be regarded 
as a change of grade.^i An approach to a bridge 
occupying the center of a street as widened by the 
acquisition of land does not constitute a change of 
grade, although it interferes with the easements of 
light, air, and access, where the street in front of 
the abutting owner remains at the same grade.-® 

§ 1230. -Purpose of Change 

The fact that a change of grade of a street la for a 
beneficial purpose does not excuse the municipal corpor¬ 
ation from liability for damages to owners of abutting 
property. 

The fact that a change of grade of a street is for 
a beneficial purpose does not excuse the municipal 
corporation from liability for damages to owners 
of abutting property.®® Under a constitutional pro¬ 
vision requiring municipal corporations to make 
compensation for property injured by the construc¬ 
tion of works and improvements, damages may be 
recovered for a change of grade, although made 
to enable the construction of a sewer system.®* 
WTiere a city authorizes a street railroad company 
to construct its tracks along a street and in so doing 
the street railroad company- changes the grade of 
the street, the city permitting the change to be made 
and allowing it to remain may be held liable for 
the injury to abutting owners,®® but it has also 


11. Mias.—J. B. White's Garage v. 
Town of Poplarvllle, 121 So. 295, 
153 Miss. 683. 

IS. Colo.—^Leadvllle v. McDonald, 
186 P. 716, 67 Colo. 131. 

41 C.J. p 433 note 39. 
alKuidonment of zsoozd gzads 
City’s improving of street while at 
its natural grade, by laying slde- 
wcdks. surfacing, and making repairs 
and building sewers and drains 
therein, was held not to constitute 
abandonment of grade previously es¬ 
tablished as matter of record, so as 
to aitltle owners of abutting lots to 
compensation for damages occa¬ 
sioned by working street to previ¬ 
ously established grade.—^Rousseau 
V. Fortin. 172 A. 321, 54 R.I. 250. 

13. U.S.—^Abbot V. Milwaukee. Wls., 
236 F. «71, 15D CC-A. 3. 


Mass.—Garrlty v. Boston, 37 N.B. 
673,161 Mass. 630. 

14. Wls.—^Henry v. La Crosse, 162 
N.W. 174, 165 Wls. 625. 

16. U.S.—^Abbot V. Milwaukee, Wls., 
236 F. 671, 150 CC.A. 3. 

18L Wls.—Schmidt v. Milwaukee, 
135 N.W. 883, 149 Wls. 367. 

44 aj. p 432 note 34. 

17. Iowa.—^Llddlck v. City of Coun¬ 
cil Bluffs, 5 N.W.2d 861, 282 Iowa 
197. 

VL—OozpQs JTnzls cited la Menut & 
Parks Co. v. Cray, 39 A.2d 342, 846, 
114 Vt. 41, 156 A.L.R. 404. 

44 C.J. P 433 note 86. 

18. Md.—^Baltimore, etc., R. Co. v. 
Kahl, 92 A. 770. 124 Md. 299. 

44 C-J. P 432 note 37. 
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19. Ohio.—Cohen v. Cleveland, 1 N. 
E. 589. 48 Ohio ‘St. 190. 

80. Ohio.—Schlmmelmann v. Lake 
Shore, etc., R Co.. 94 N.E. 840, 83 
Ohio St. 356, 36 L.R.A.,N.S., 1164. 

81. N.Y.—McCabe v. New York, 140 
N.Y.S. 127, 156 App.Div. 262. 

88. N.Y.—^People v. Sandrock Real¬ 
ty Co.. 134 N.Y.S. 427, 149 App. 
Dlv. 651. 

44 C.J. p 432 note 39. 

83L Ohio.—Schlmmelmann v. Lake 
Shore, etc. R. Co., 94 N.E. 840, 83 
Ohio St. 356, 96 L.R.A.,N.S.. 1164. 

84. p€L—Rudderow v. Philadelphia, 
31 A. 53, 166 Pa. 241. 

85. Pa.—^Marcoz v. Wllmerdlng 
Borough. 37 Pa.Super. 185. 

44 C.J. p 4^3 note 44. 
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been held that the act of a municipality in granting 
a street railroad company the right to build its rail¬ 
road along certain streets is not an order for spe¬ 
cific repairs or for a change of grade, within the 
meaning of a statute providing a right to damages 
in favor of a person injured in such cases.26 

Elevation of railroad tracks or a/voidance of 
grade crossings. The city, under constitutional 
or statutory provisions, may be held liable for dam¬ 
ages occasioned by a change in the grade of a street 
incidental to the elevation of railroad tracks au¬ 
thorized or required by it^^ or as incident to the 
avoidance or abolition of a grade crossing.^* In 
the absence of constitutional or statutory provisions, 
it has been held not liable for consequential inju- 
ries,^^ but in some jurisdictions it may be held lia¬ 
ble irrespective of the absence of constitutional 
or statutory provisions imposing liability for dam¬ 
ages from change of grade.^o Where a city low¬ 
ers a street to construct a subway under railroad 
tracks, it cannot defeat recovery on the theory 
that it was acting within its police powers where 
the result would be to defeat an express constitu¬ 
tional provision.®! 

No damages are recoverable for temporary in¬ 
jury while the railroad tracks are being elevated.®^ 

§ 1231. -Particular Conditions to Right 

to Compensation 

a. In general 

b. Prior established grade 

c. Existence of improvements 

a. In General 

Where a street has never been legally opened or ac- 

26. Mass.—Laroe 
St. R. Ca, 75 N.E. 256, 189 Maas. 

254. 

44 G J. p 433 note 45. 

27. Pa.—^Lewla v. Homestead, 45 A. 

123, 194 Pa. 199. 

44 C.J. p 433 note 47. 

28. N.T.—^Torge v. Salamanca. 68 
H. 626, 176 N.Y. 324. 

44 C.J. p 433 note 48. 

29. Ind.—^Morris v. Indianapolis, 94 
N.E. 70S, 177 Ind. 369, Ann.Cas. 

1916A 65. 

30. Ohio.—Schimmelmann v. Lake 
Shore, etc., R. Co., 94 N.E. 840, 83 
Ohio St 866, 86 L.R.A.,N.S., 1164. 

31. Ill.—^Marshall v. Chicago. 77 IlL 
App. 351. 

33. Ohio.—^Dowling v. Dayton Union 
R. Go., 80 Ohio N.P.,N.S., 129. 


cepted by the municipal corporation. It cannot be liable 
for damages resulting from a change of grade. 

Where a street has never been legally opened or 
accepted by the municipal corporation, it cannot be 
liable for damages resulting from a change of 
grade.®® An abutting property owner is precluded 
from recovering damages sustained by a change 
from the natural grade of the street where he has, 
by contract, given to the municipal corporation the 
right to prescribe the grade for the street.®^ 

b. Prior Established Grade 

In order that damages may be recovered for change 
of grade of a street, a prior grade must have been es¬ 
tablished, but there Is authority that the grade may be 
established by use. 

Under a statute providing for damages in case 
of a change of grade of a street after it shall have 
been established, the grade, it has been held, must be 
established in the manner in which the grade lines 
are usually fixed,®® and the requirement is not 
fulfilled by merely working streets or otherwise 
improving them for travel.®® There is, however, 
authority to the effect that a grade may be estab¬ 
lished by user within the meaning of such a stat- 
ute,®7 or by the actual improvement of a street to 
a grade,®®* and constitutional and statutory provi¬ 
sions have frequently been construed to authorize 
a recovery of damages consequential on the es¬ 
tablishment in the first instance of a grade differing 
from the natural grade,®® more particularly where 
the natural surface of the street has been used as 
the grade line and improvements have been made 
with respect thereto,4® the use of the natural sur¬ 
face as a grade for its streets being regarded as 
the establishment of a grade conforming to that 
surface.^! An ordinance fixing the grade of the 
sidewalk does not establish the street grade, 

App.Div. 905, motion dismissed 41 
N.E.2d 166, 287 K.Y. 888. 

44 C.J. p 434 note 56. 

39. Neb.—Stocking v. Lincoln, 142 
N.W. 104, 93 Neb. 798, 46 L.R.A, 
N.S., 107. 

44 C.J. p 428 note 77. 

4a W.Va.—^Ray v. Huntington, 95 
RE. 23, 81 W.Va. 607, L.R.A.1918D 
931. 

44 C.J. p 428 note 78. 

41. Ark.—^Fayetteville v. Stone, 148 
S.W. 524, 104 Ark. 136. 

W.Va.—^Harman v. Bluefleld, 73 S.E. 
296, 70 W.Va. 129. 

42. Ky.—-City of Somerset v. Carv¬ 
er. 299 S.W. 191, 221 Ky. 562. 

Begulrement of sidewalks at oertala 
grade 

An ordinance which requires the 
owners to lay sidewalks at a certain 


V. Northampton 


33. Fa.—Huckestein v. Allegheny 
City. 30 A 982, 165 Pa. 367. . 

44 C.J. P 433 note 52. 

34. Tenn.—Wright v. City of Chat¬ 
tanooga, 5 Tenn.App. 606. 

85. Kan.—^Rlneheurt v. City of Con¬ 
cordia, 106 P.2d 897, 152 Kan. 478. 

44 C.J. p 484 note 63. 

36. Kan.—^Rinehart v. City of C6n- 
cordia, supra. 

Ky.—City of Somerset v. Carver, 299 
S.W. 191, 221 Ky. 552. 

44 C.J. P 434 note 54. 

37. Mont—State v. Northern Pac. 
Ry. Co.. 295 P. 257, 88 Mont 529. 

44 C.jr. p 434 note 65. 

38. N.Y.—Clbulas v. Village of Men- 
ands, 32 N.Y.S.2d 361, affirmed 32 
N.Y.S.2d 870, 263 App.Div. 763, ap¬ 
peal denied 32 N.Y.S.2d 872, 263 

973 



§ 1231 


MUNICIPAXi C0BP0BATI0N8 


63 C.J.S. 


but it has been held that a designation of a grade 
for a sidewalk by a city engineer under authority 
vested in him by ordinance is sufficient to amount 
to a permanent fixing of the grade of the street 
entitling the abutting owner to improve his premises 
with respect thereto 

c. Existence of Improvements 

In some Jurisdictions, In order that an abutting own¬ 
er may recover damages resulting from a change of 
grade of a street he must have made Improvements with 
respect to an established grade thereafter changed. 

In a jurisdiction which permits recovery of dam¬ 
ages resulting from a change of grade, even though 
such damages are not provided for by statute,^^ 
and under the provisions of some statutes express¬ 
ly authorizing the recovery of damages for a 
change of grade, Jn order that an abutting own¬ 
er may recover such damages, he must have made 
improvements with respect to an established grade 
thereafter changed. Under such a statute there 
may be no recovery where the improvements have 
been made prior to the establishment of a grade, 
even though the improvements are in conformity 
with a paper grade established by ordinance sub¬ 
sequent to the improvement,^'^ and there is no re¬ 
covery where the improvements have {>een made 
without reference to an established grade.^^ Prop¬ 
erty is improved within the meaning of such a 
statute whenever it is so improved that it can be 
comfortably and conveniently used for the purpose 
to which it is devoted, while a street on which it 
abuts is maintained at that grade.*^^ 

A statute providing compensation if a change of 
grade shall injuriously affect any building or land 
adjacent thereon does not preclude recovery, al¬ 


though the land injured is vacant and tmimproved.^^ 

AnticipaHon of change. In a jurisdiction where, 
without specific constitutional or statutory provi¬ 
sions, damages are allowed to be recovered for a 
change of grade,®^ or in a jurisdiction where the 
statutes allow a recovery for consequential dam¬ 
ages to abutting property which has been improved 
vrith respect to an established grade, a munici¬ 
pality is not liable where the officially established 
grade is a change from the natural grade which 
could have been reasonably anticipated by the abut¬ 
ting property owner when he made his improve¬ 
ments. 

§ 1232. -Agreements for Compensation 

Where the municipal corporation Is not liable for 
damages resulting from a change of grade of a street, an 
agreement by It to pay damages to an abutting property 
owner Is ultra vires and does not Impose liability on the 
municipal corporation. 

Where the municipal corporation is not liable for 
damages resulting from a change of g^ade of a 
street, an agreement by it to pay damages to an 
abutting property owner is ultra vires and does not 
impose liability on the municipal corporation.^* 
In the absence of constitutional or statutory prohibi¬ 
tion, a city may contract with one having a fran¬ 
chise in the street to reimburse it for expenses in¬ 
curred by reason of a change of grade of a street, 
and such a contract will render the municipality 
liable whether the change of grade is from one al¬ 
ready established or from a natural grade.*^ 

§ 1233. Vacation of Streets 

Generally, In the absence of statute, a property owner 
Is not entitled to damages resulting from the vacation of 


srrade fixes only the grade of the 
sidewalk and does not fix the grade 
of the street.—^Board of Councilmen 
of City of Frankfort v. Brammell. 
294 S.W. 1076, 220 Ky. 182. 

4B, Ohio.—^Metcalf t. Elyria, S3 
Ohio Oir.Ct. 161. 

44. Ohio.—Akins v. Board of County 
Com’rs, 166 N.E. 426, 31 Ohio App. 
- 129. 

46. N.T.—People ex pel. Architects’ 
Offices V. Ormond, 194 N.Y.S, 381, 
201 App-Dlv. 787—Cibulas v. Vil¬ 
lage of Menands, 82 N.T.S.2d 361, 
affirmed 82 N.T.S.Sd 370, 868 App. 
Dlv. 763, appeal denied 82 N.T.S.2d 
872, 268 App.Dlv. 905, motion dis¬ 
missed 41 N.E.3d 166, 287 N.Y. 888. 

44 CJ. p 484 note €2. 

48i Iowa.—Vilas v. Chicago, etc., R. 

Co., 162 K.W. 795. 179 Iowa 1244. 
44 O.J. p 485 note 68. 

47. Iowa.—Vilas v. Chicago, etc., K. 
Go., supra. 


48. N.Y.—^People ex rel. Architects’ 
Offices V. Ormond, 194 N.Y.B. 881, 
201 App-Dlv. 787—Cibulas v. Vil¬ 
lage of Menands, 32 N.T.S.2d 861, 
affirmed 82 N.Y.S.2d 870, 263 App. 
Dlv. 763, appeal denied 32 N.Y.S.2d 
372, 263 App.Dlv. 905, motion dis¬ 
missed 41 K.R2d 166, 287 N.Y. 838. 

44 O.J. p 485 note 64. 

49. Iowa.—^Meardon v. Iowa City, 
126 N.W. 939, 148 Iowa 12. 

44 C.J. p 436 note 67. 

60. N.Y.—Stauh v. Mamaroneck, 161 
N.Y.S. 486, 165 App.Div. 766. 

51. Ohio.—Belk v. City of Reading, 
16 N.K2d 779, 58 Ohio App. 476. 

44 C-J. P 434 notes 58, 59. 

52. Okl.—City of Yale v. Noble, 239 
P. 468, 113 Okl. 106—Mangum v. 
Todd, 141 P. 266. 42 Okl. 848. L.R. 
A.1815A 882. 

63. N.C.—Jenkins v. dty of Hen¬ 
derson, 199 S.E. 87. 214 N.CL 244. 
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BLevwfelon of rallzoad tracks 

Where the city Is not liable for 
damagew occasioned by a change In 
the grade of a street Incidental to 
the elevation of railroad tracks, an 
agreement by the common council 
In excess of its powers to pay such 
damages will not Impose liability on 
the city.—Burrltt v. New H&ven, 42 
Conn. 174. 

64. N.D.—^Bismarck Water Supply 

Co. V. Bismarck, 187 N.W. 84, 28 N. 

D. 852. 

Water company 

A provision In an ordinance renew¬ 
ing the firanchise of a water compar 
ny, and contract pursuant thereto, 
that In case of change of grade of 
any street -the city shall reimburse 
the company for expenses In chang¬ 
ing and relaying its mains and pipes 
necessitated by the change of grade, 
la valid and binding, and not In ex¬ 
cess of the city’s power.—^Bismarck 
Water Supply Co. v. Bismarck; supra. 
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a street but In some Jurisdictions an abutting owner may 
be entitled to damages. 

Generallyi in the absence of statute, the mere 
fact that a vacation of a street in which one has 
no private interest results in a depreciation of the 
value of abutting property and causes a diversion of 
travel and inconvenience of access does not alone 
constitute special injury which would entitle the 
property owner to damages,but in some juris¬ 
dictions an abutting owner may be entitled to dam- 
ages.^^ The legislature has the power to impose 
liability on a municipality for damages occasioned 
by the vacation of a street, notwithstanding there 
is no constitutional provision imposing such liabil¬ 
ity.®^ Under statutes imposing such liability, the 
damages recoverable are those which are a direct 
result of the vacation and which differ from those 
sustained by the general public.®® Such a statute 
has been held inapplicable to streets which have 
never been laid out,^® or to streets which are mere¬ 
ly narrowed.®® 

The opening of a street so as to include an alley 
cannot be regarded as damaging property owners by 
depriving them of the use of the alley, where they 
have the free and uninterrupted use of the ground 
for the same purposes after the opening of the 
street as before.®^ An ordinance attempting to 
vacate a street without compensation in violation 
of a constitutional guaranty is obviously invalid.®^ 
The municipality is not liable for the act of the mu¬ 
nicipal council in voting to close a street where 
such act is ultra vires and void.®® 

§ 1234. Structures or Other Works in Streets 

A municipal corporation It not liable In the abaence 


of statutory provisions for Injuries to abutting owners due 
to the operation of Instrumentalities used In making 
public Improvements In the streets where It has been 
guilty of no negligence. 

While the erection of structures and other works 
in public streets is in some jurisdictions regarded 
as imposing an additional servitude for which an 
adjoining property owner may be compensated, 
as considered in ]^inent Domain § 122, a munici¬ 
pality is not liable in the absence of statutory pro¬ 
visions for injuries to abutting owners due to 
the operation of instrumentalities used in making 
public improvements in the streets,®^ in the ab¬ 
sence of negligence,®® and in any event the property 
owner cannot recover damages for an injury which, 
he sustains in common with the public generally.®® 
A statute relating to the construction of subways, 
and providing that the transit commission may 
agree with property owners as to damages sus¬ 
tained, or petition the superior court to assess dam¬ 
ages sustained by the construction of a subway, 
gives to property owners damaged a right to com¬ 
pensation for all injuries, special or peculiar, and 
does not limit the compensation to violations of 
common-law rights protected by the constitution.®^ 
A statute giving to the owner of abutting property 
the right to recover for injuries due to construc¬ 
tion of a viaduct gives the right to such recovery 
whether or not the construction of the viaduct 
amounts to a change in the street grade.®® 

Absence of legal right in street Where a mu¬ 
nicipality installs water mains in a street in a sub¬ 
division without permission from the owner of the 
street and without taking steps to acquire legal 
rights in the street, it is liable for damages to the 
owner of the street.®® 


sa. Tex.—^Hartwell Iron Works v. 
Mlssoun-Kansas-Texaa R. Co. of 
Texas, Clv.App., 66 S.W.2d 922. 
Compensation In eminent domain 
proceedings see Ebnlnent Domain 8 
126. 

B6. Ohio.—Gough v. Cincinnati & P. 
R. Co., 29 Ohio N.P.pN.S., 127. 

67. N.Y .—^Matter of Joiner SL, 164 
N.T.S. 272, 177 App.Dlv. 861. 

44 C.J. p 485 note 74. 

Ba Iowa.—^Hubbell v. Des Moines. 

167 N.W. 619. 183 Iowa 716. 

44 Cjr. p 486 note 76. 

In accordance with statute, an 
abutting owner, while entitled to 
oompensatlon for auasl-private ease¬ 
ments such as light, air, and access, 
is not entitled to compensation for 
the destruction of private easements 
arising from grants between the sev¬ 
eral owners.—Olinger v. Watson, 145 
N.T.<8. 173, 160 App.Div. 96. 


60. N.Y.—Olinger v. Watson. 146 N. 
Y.S. 178, 160 App.Dlv. 96. 

44 C.J. p 486 note 76. 

Private ways held not within stat¬ 
ute.—In re Wallace Ave., 118 NR 
606, 222 N.Y. 189—Matter of White 
Plains Road, 170 N.Y.S. 1018, 183 
App.Dlv. 878. 

6a N.Y.—^People v. Delany, 105 N. 
Y.S. 746, 120 App.Dlv. 801. 

61. IlL—^Fagan v. Chicago, 84 IlL 
227. 

60. S.C.—Houston v. West Green¬ 
ville, 120 S.R 286, 126 S.C. 484. 

63. Tex.—^Elston v. Oty of Pan¬ 
handle, Clv.App., 46 S.W.2d 420, er¬ 
ror refused 60 S.W.2d 1090. 121* 
Tex. 663. 

64. Wash.—^Hleher v. Spokane, 131 
P. 478, 73 Wash. 122. 

44 C.J. p 436 note 82. 

Use of street for nonhighway pur¬ 
poses see Infra 8 1656. 
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65. Gcl—A merlcus v. Ansley, 82 S. 
R 159, 14 Ga.App. 707. 

44 C.J. p 486 note 83. 

Blastixig 

A municipality charged with the 
duty of laying water mains Is not 
liable in tort for all damages caused 
by the blasting of rocks necessary in 
such construction, but only for such 
damages as are occasioned by care¬ 
lessness and unskillfulness of its 
agents during the work.—Caramagno 
V. U. S., D.C.Mass., 37 RSupp. 741'. 

66. Pa.—Hobson v. Philadelphia, 26 
A. 1046,'166 Pa. 181. 

44 C.J. p 486 note 84. 

67. Pa.—^In re Rusoomb St, 88 Pa 
Super. 148. 

68. WIs.—BagnaU v. MUwaukee, 146 
N.W. 791. 156 Wls. 642. 

60. Mass.—Suburban Land Co. v. 
Town of Billerica, 49 N.B.Sd 1012. 
314 Mass. 184, 147 A.L.IL SVO. 
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§ 1235. Sewers^ Drains, Watercourses, Lev- 
ees» and Dams 

a. Sewers, drains, and watercourses 

b. Levees and dams 

a. Sewers, Drains, and Watercourses 

Although there is some contrary authority, as a 
general rule a municipal corporation will not, in the ab¬ 
sence of constitutional or statutory provisions, be liable 
for Injury to property resulting from the construction of 
a sewer where It has been guilty of no negligence. 

Although there is some contrary authority.^o 
as a general rule a municipal corporation will not, 
in the absence of constitutional or statutory pro¬ 
visions, be liable for injury to property resulting 
from the construction of a sewer,^! even though 
the sewer is constructed along a public way lying 
beyond the municipal borders,unless it is negli¬ 
gent in the prosecution of the work, as consid¬ 
ered supra § 876; but express statutory' provisions 
in some jurisdictions provide for the assessment 
of damages suffered by abutting owners affected 
by the improvement, and such a statute has been 
held to apply in the case of the building of a sewer 
on a platted but unopened street.^^ 

A statute providing for the payment of damages 
for property injured by a municipality in the con¬ 
struction of a sewerage system does not impose 
liability for consequential damages for loss of 
earning power sustained by a sewer company op¬ 
erating with the permission of the city but with¬ 
out a contract with the city.^^ A city or abutting 
owner has no vested right of access to a public 
park at any particular place or in any particular 
way, and, hence, is not entitled to damages for the 
construction of a sewer interfering with a particu¬ 
lar means of access to a park.75 Liability of a mu¬ 


nicipality to adjoining property owners for conse¬ 
quences occasioned by drainage construction in 
streets is treated as a permanent and unabatable 
condition, and it differs from liability occasioned by 
abatable nuisances.'^ 

The liability of the municipality arising out of 
an obstruction or diversion of the flow of a wa¬ 
tercourse or surface water by the construction 
of a public improvement is considered supra §§ 882, 
883. 

b. Levees and Dams 

A municipal corporation may protect Its territory 
from overflow by construction of a levee, and. In the 
absence of negligence, will not be liable to one who owns 
a lot between the levee and the river. 

A municipal corporation may protect its terri¬ 
tory from overflow by construction of a levee, and, 
in the absence of negligence, will not be liable to 
one who owns a lot between the levee and the 
river.^7 So, where in the erection of an improve¬ 
ment the construction of a cofferdam becomes nec¬ 
essary’, the city is not liable for consequential dam¬ 
ages, where the vrork is properly and expeditious¬ 
ly done.78 

§ 1236. Other Matters 

Where a street Is under the jurisdiction and control 
of a municipal corporation the corporation may be liable 
for damages caused by earth sliding from the street onto 
adjoining property. 

'Wliere a street is under the jurisdiction and con¬ 
trol of a municipal corporation, the corporation may 
be liable for damages caused by earth sliding from 
the street onto adjoining property,*^® notwithstand¬ 
ing the street is not opened or improved for' pub¬ 
lic travel and the fee of the street is not in the 
municipality.®® 


3. Klemekts, Measube, and Amount of Damages 


§ 1237. In General 

The general rule as to the measure of damages, 
whether for a change of grade, street opening, or other 
improvement. Is that It consists of the difference In the 


value of the property affected Immediately before and 
Immediately after the making of the Improvement. 

The general rule as to the measure of damages, 
for a change of grade,and the general rule as to 


70. Ohio.—Columbus v. Wllhard, 7 
Ohio Clr.Ct. 113, 7 Ohio Gir.Dec. 
33. 

71. lowcL—^Bennett v. ML Vernon, 
100 N.W. 349. 124 Iowa 637. 

43 C.J. p 1127 note 88—44 C.J. p 436 
note 91. 

72. Ind.—Cummins v. Seymour, 79 
Ind. 491, 41 Am.It. 618. 

73. Fa.—In re Spring SL Sewer, 5 
Pa.DlsL 878. 

74L Fa.—Olyphant Sewage Drain. 
Co. V. Olyphant Borough, 61 A. 73, 
211 Fa. 526. 


76. Wash.—Caldwell y. Seattle, 185 
P. 470. 75 Wash. 565, Ann.Ca8.1915C 
176. 

76. Ala.—^Branyon v. Mirk, 191 So. 
345, 288 Ala. 321. 

77. Iowa.—Hoard v. Des Moines, 17 
N.W. 627, 62 Iowa 826. 

Flooding land as taJLlng of property 
see Eminent Domain 5 117. 

78L N.T.—Atwater v. Canandaigua. 
27 N.E. 885, 124 N.Y. 602. 

79. Wash.—^Kuhr v. City of Seattle. 
131 P.2(i 168 , 15 Wash.2d 501. 


' FuUlo use not involved 

Municipalities are liable for dam¬ 
age to private property for encroach¬ 
ment hy slides occasioned by Im¬ 
provement of street notwithstanding 
such encroachment does not Involve 
the damaging of property for public 
use.—^Kuhr v. City of Seattle, supra. 

80. Wash.—^Kuhr v. City of Seattle, 
supra. 

81. Conn.—^Bishop v. City of Meri¬ 
den, 169 A. 289, 114 Conn. 483. 

Iowa.—Corcoran v. City of Des 
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the measure of damages for a street open¬ 
ing,or other improvement,8® is that it consists 
of the difference in the value of the property af¬ 
fected immediately before and immediately after 
the making of the improvement Allowance .is 
made for the particular use to which the proper¬ 
ty is adapted,^^ and damages are not limited by the 
particular use which is being made of the prem¬ 
ises at the time of the assessments^ If land is ren¬ 
dered entirely useless by an improvement, the 
owner should receive the full value thereof,®® but, 
on the other hand, an abutting owner has no right 
to damages where there is no depreciation in the 
market value of his property,®^ or where the mar¬ 
ket value of the property, including the use to which 
it may be devoted, will be enhanced;®® nor is he 
entitled to recover the full value of the fee 
where he retains substantial rights in the 
land.®® 

The general rules apply in a case of injuries to 
a leasehold interest,®® or to the interest of a tenant 
by the entirety.®! The amount of the recovery is 
to be determined by the depreciation in the market 
value of the premises considered as a whole, and 
not by the effect on a mere fraction thereof.®® In 
order to warrant recovery, the damages must be of 
material consequence.®® Where the damage is tem¬ 
porary and easily obviated and the property is occu¬ 
pied by a tenant, the measure of damages is the 
diminution of rental value.®* Damages may be 
reduced by reason of a direct benefit which the 


property has received by reason of the improve¬ 
ment, as discussed infra § 1252. 

Cost of protection. W'here buildings and im¬ 
provements are threatened with injury greatly in ex¬ 
cess of the cost of protecting them, so as to im¬ 
pose the duty on the owner to use reasonable exer¬ 
tion and to incur necessary expense in protecting 
them, as considered infra § 1260 d, the damages 
should be measured by such expense and exertion,®5 
but the rule is otherwise if the expense of protect¬ 
ing the buildings and improvements would exceed 
the damage that would result to them.®® 

Cost of restoration or reconstruction. Although 
the true measure of damages is the depreciation 
in the market value of plaintiffs property, and not 
the cost of restoration or reconstruction of the 
pijoperty,®'^ where the damages are capable of full 
repair so that the property can be restored com¬ 
pletely to the condition in which it was before the 
damages were suffered and to the same market 
value, plaintiff should be limited in his recovery to 
the cost of making such repairs;®® but, where the 
work of reconstruction will exceed the diminution 
in the value of the premises, the general rule ap¬ 
plies.®® Where, after the changes which a prudent 
man would make to restore the premises to as good 
condition with respect to the new grade as they 
were in with respect to the old grade, they are 
less valuable than before the change, the amount 
of diminution in value added to the cost of restora¬ 
tion may be taken as the measure of damages.! 


Moines, 21S N.W. 948, 205 Iowa 
405. 

Ksr.—Wilson v. City of Eminence, 247 
S.W. 1106. 198 Ky. 32. 

Mich.—In re City of Detroit, 246 N. 
W. 51, 261 Mich. 278—City of 
Grand Rapids v. Eotvls, 222 N.W. 
740, 245 Mich. 319. 

Tenn.—City of Knoxville v. Phillips, 
36 S.W.2d 434, 162 Tenn. 828. 

44 C.J. p 436 note 8. 

82. Pa.—^Darlington v. Allegheny, 42 
A. 112, 189 Pa. 202. 

44 C.J. p 437 note 4. 

83. N.T.—^Macord v. City of New 
Rochelle, 39 N.Y.S.2d 47, 179 Mlsc. 
311. 

Tex.—Sweat! v. Tarrant County, dv. 
App., 108 S.W.2d 700, error dis¬ 
missed. 

44 CJ. p 437 note 5. 

▼aoatioa of street 
The measure of damages resulting 
from the vacation of a street is the 
depreciation in value of the proper^ 
ty.—Gough V. Cincinnati & P. R. Co., 
29 Ohio N.P.,N.S., 127. 

84. Oa.—^Nelson v. Atlanta, 75 S.E. 
245, 138 Ga. 262, 

44 C.J. P 437 note 6. I 
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85. N.T.—^People v- Hennessy, 138 
N.Y.S. 669, 154 App.Div. 109. 

86. Ind.—Ft. Wayne v. Hamilton, 
32 N.E. 324, 132 Ind. 487, 32 Am.S. 
R. 268. 

44 C.J. p 437 note 9. 

87. Ga.—^Atlanta v. Atlas Realty 
Co., 87 S.E. 698, 17 Ga.App. 426. 

44 C.J. p 437 note 10. 

88L Ala.—Smith v. New Decatur, 51 
So. 984, 166 Ala. 334. 

44 C.J. p 437 note 11. 

89. Ohio.—^Dodson v. Cincinnati, 34 
Ohio St. 276. 

90. Pa.—^Iron City Auto. Co. v. 
Pittsburgh, 98 A. 679, 253 Pa. 478, 
L.R.A.1917C 420. 

44 C.J. P 487 note 18. 

81. N.Y.—Goodrich v. Otego, 110 N. 
E. 163, 216 N.Y. 112. 

44 C.J. p 438 note 14. 

82. Pa.—^Bums v. Reynoldsville 

Borough, 48 Pa.Super. 122. 

44 C.J. P 488 note 15. 

93. Iowa.—^Liiddick v. City of Coun¬ 
cil Bluffs, 6 N.W.2d 361, 232 Iowa 
197. 

Ohio.—^Dowling v. Dayton Union R. 
Co., 30 Ohio N.P.,N.S., 129. 
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Recovery for inconvenience and an¬ 
noyance see Infra S 1260. 

94. Ky.—City of Paintsville v. Pres¬ 
ton, 59 S.W.3d 542, 248 Ky. 591. 

96. Mo.—^Kansas City v. Morton, 23 
S.W. 127, 117 Mo. 446. 

96. Mo.—^Kansas City v. Morton, su¬ 
pra. 

97. Mich.—In re City of Detroit, 246 
N.W. 51, 261 Mich. 278. 

98. Ky.—City of Hazard v. Combs. 
1>6 S.W.2d 1022, 229 Ky. 222. 

44 C.J. p 438 note 17. 

Removal of dirt 

Damages against city for piling 
dirt on lot in street improvement 
was reasonable cost of removing 
dirt and restoring lot's former condi¬ 
tion, where dirt could be readily re¬ 
moved.—City of Hazard v. Combs, 
supra. 

99. Pa.—^Art Club of Philadelphia v. 
Heyman & Goodman, 190 A. 922, 
325 Pa. 587. 

44 C.J. P 438 note 18. 

1. Mich.—Bator v. Ford Motor Co, 
257 N.W. 906, 269 Mich. 648. 

Ohio.—^Toledo v. Meinert, 15 Ohio 
Cir.Ct..N.S., 545. 
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Establishment of unreasonable grade. In a juris¬ 
diction where, in the absence of constitutional or 
statutory provisions, an owner who has improved 
his property with a view to a reasonable and prop¬ 
er grade may recover damages for the establish¬ 
ment of an unreasonable grade, the measure of dam¬ 
ages is the difference between the amount of dam¬ 
ages which would have resulted to the property from 
the establishment of a reasonable and proper grade 
and that resulting from the grade actually es¬ 
tablished.^ 

Expe^ise of maintaining higliimy. Where a mu¬ 
nicipality is required to construct such highways 
as may be made necessary by the construction of 
water reservoirs outside its boundaries, the duty 
of maintaining such roads is on the municipality 
in which they lie, and an award in favor of such 
a municipality cannot include the expense of such 
maintenance.^ 

§ 1238. General or Special Injuries 

Damages for a change of grade need not be different 
In kind or character from those suffered by others along 
a street within the limits of the Improvement, but a re¬ 
covery can be had only for Injuries different from those 
suffered by the public generally. 

In order to be recoverable by an abutting owner, 
damages for a change of grade need not be different 
in kind or character from those suffered by others 
along a street within the limits of the improvement.^ 
A recovery, however, can be had only for injuries 
different from those suffered by the public gen- 
erally.5 Thus, there can be no recovery when the 
only injury is that occasioned by the fact that a 
change in the grade of a street renders it less con¬ 
venient for use than it was before,® but injuries 
are held to, be of a special nature where access is 
destroyed,7 made more difficult,® or even im¬ 
paired.® 


§ 1239. Uncertain, Speculative, Contingent, 
Remote, and Future Consequenc¬ 
es 

Speculative damages cannot be recovered, and the 
Injuries for which recovery may be had must be the 
direct and proximate consequences of the Improvement. 

Speculative damages cannot be recovered,^® as, 
for example, in proceedings to secure compensation 
for a change of grade and conjectural future 
profits may not be set up as an item of damage.^^ 
A property owner cannot recover on any specula¬ 
tive theory as to what the municipality may do in 
the future,!® and, in assessing damages for the 
opening of streets, uncertainty concerning the mu¬ 
nicipality’s future policy as to the opening of fu¬ 
ture streets and their grade cannot be considered.!^ 

Remote consequences. The injuries for which 
recovery may be had must be the direct and proxi¬ 
mate consequences of the improvement.!® So, in 
assessing the damages for an improvement, dam¬ 
ages which result from the maintenance of such 
improvement in an improper manner cannot be re¬ 
covered.!® On a change of grade a lot owner 
cannot recover the depreciation caused by the ef¬ 
fect on the appearance of his building of changes 
wholly external to his premises.!*^ 

Future consequences. In the case of a perma¬ 
nent injury by the construction of an improvement, 
all damages present and prospective are to be as¬ 
sessed in one proceeding,!® but permanent dam¬ 
ages cannot be recovered for a recurring and in¬ 
termittent source of injury.!® Where a change 
of grade is an illegal act, it will not be assumed 
that the unlawful condition is a legal and'per¬ 
manent one so as to allow recovery once for all 
for the diminution in the value jof the premises, 
and the property owner is confined to such dam- 


2. Ohio.—^Hurst v. Akron, 23 Ohio 
Clr.Ct.,N.S.. 691—St. Bernard v. 
Oohaxn, 31 O.C.A. 278. 

3. K.Yw—^Matter of Croton Falls 
Dam, etc., 137 N.Y.S. 654, 153 App. 
Dlv. 730. 

4. Mo.—Medley v. Jackson, App., 
200 S.W. 676. 

44 CLJ. p 438 note 23. 

5. Md.—Walters v. Baltimore, etc., 
R. Co.. 38 A. 47, 120 Md. 644. 46 
I 4 .ILA..N.S., 1128. 

44 C.J. p 488 note 28. 

e. Wash.—Sweeney v. Seattle, 107 
P. 843. 67 Wash. 678. 

44 C.J. p 488 note 24. 

7. Mo.^Faust v. Pope, 111 S.W. 878, 
IS 2 .M 0 APP. 887. 

44 C.J. p 488 note 25. 


9m Colo.—Denver v. Yemla, 8 P. 656, 
8 Colo. 399. 

44 C.J. p 438 note 26. 

9. Ill.—Shrader v. Cleveland, etc., 
R. Co., 89 N.E. 997, 242 Ill. 227, 26 
L.R.A..N.S., 228. 

Tenn.—Coyne v. Memphis, 102 S.W. 
355, 118 Tenn. 651. 

la Iowa.—Hubbell v. Des Moines, 
167 N.W. 619, 183 Iowa 715. 

11- Pa.—Iron City Auto. Co. v. 
Pittsburgh. 98 A. 679, 263 Pa. 478. 
L.R.A.1917C 420. 

44 C.J. p 438 note 80. 

ISL Ill.—Chicago Sanitary Diet. v. 

McOuirl. 86 IU.App. 392. 

Pa.—Philadelphia Ball Club v. Phil¬ 
adelphia, 44 A. 265, 192 Fa. 682, 73 
Am.S.R. 835, 46 L.R.A. 724. 
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13. Conn.—^Rogers v. New Ijondon. 
94 A. 864, 89 Conn. 848. 

44 C.J. p 438 note 32. 

14. Pa.-^. G. Brill Co. v. Philadel¬ 
phia, 81 A. 848, 167 Pa. 1. 

15. Ark.—Gordon v. Camden Curb, 
etc., Dlst. No. 1, 287 S.W. 761, 172 
Ark. 94. 

44 C.J. p 438 note 34. 

la Ky.—^Henderson v. Winstead, 58 
S.W. 777, 109 Ky, 828, 32 Ky.D. 828. 

44 C.J. p 489 note 85. 

17. Ill.~^prlngfleld v. Griffith, 21 
llLApp. 93. 

la Mo.—White V. Springfield, 178 S. 
W. 1090, 189 Mo.App. 228. 

44 C.J. p 489 note 38. 

19- W.Va.—Godbey v. Bluefield. 57 
S.E. 45, 01 W.Va, 604. 

44 CJ. p 489 note 39. 
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ages as accrue to him for the injury to the enjoy¬ 
ment of the property down to the commencement 
of the suit.20 If tile intent of an ordinance is 
carried out by the grading of a street to its width 
as physically opened, damages are necessarily con¬ 
fined to the injury actually sustained, and, if the 
city thereafter should, by proper legislation, de¬ 
cide to grade the remainder of the street, the dam¬ 
ages accruing must then be paid.^^ 

§ 1240. Time of Estunation 

In the absence of a provision of a charter or statute 
to the contrary, damages should be assessed as of the 
time when the Improvement Is made or as of the time of 
the original assessment. 

In the absence of a provision of the charter or 
statute to the contrary, damages should be assessed 
as of the time when the improvement is made^^ 
or as of the time of the original assessment,^® 
and not as of the time of determination of an 
appeal.®^ In case of a change of grade, the dam¬ 
ages ordinarily are to be estimated as of the time 
when the physical change takes place,^^ at least in 
the absence of peculiar circumstances rendering it 
inequitable to do so.s® However, damages will 
not be limited to the grade existing when work 
is temporarily suspended but may be awarded on 
the assumption that the street will be placed on 
the established grade, 27 and subsequent completion 
will be part of the original construction, for which 
the petitioners can recover no additional damages.28 

In street opening proceedings, damages to build¬ 
ings located on the line of the proposed street are 
to be ascertained as far as can be as of the time 
when the street is actually opened, and not when 
the city acquired title to the land.®® So, damages 
cannot be recovered for injuries to buildings which 
have been removed after title has vested in the 


municipality and before the street is opened and 
graded.8® 

§ 1241. Specific Elements of Damages 

Where the measure of damages Is the change In 
market value, specific Items of Injury can be considered 
only In determining the difference In market value, not 
as the basis of specific awards of damages. 

Where the rule is adopted that the measure of 
damages is the change in market value, specific 
items of injury can be considered only in deter¬ 
mining the difference in market value, not as the 
basis of specific awards of damages.®^ Among the 
items which may be so considered as bearing on 
market value may be mentioned: Depreciation in 
rental value,®^ the effect on the volume of pass¬ 
ing trafiic,®® the flooding of land,®^ difficulties of 
drainage,®® the shattering of rock in a quarry 
by dynamite used in constructing a road,®® the 
cost of other street improvements likely to be 
charged on the premises after a street is opened,®^' 
or the certainty or probability of future expendi¬ 
tures on the property rendered necessary or desir¬ 
able by the changed conditions resulting from the 
completion of the improvement,®® although it has 
also been held that the probability or possibility of 
future municipal actions as to pavements, sidewalks, 
curbs, street sprinkling, etc., should not be taken 
into account.®* 

Under a statute which permits recovery of dam¬ 
ages for change of grade, only the elements of 
damages contemplated by the statute are recover¬ 
able."*® Under a statute permitting recovery of 
all damages sustained through the injury of prop¬ 
erty in any manner, damages for injury to a land- 
owner by draining his well may be recovered.^^ 


90. N.J.—Lewis V. Pennsylvania R. 
Cd., 68 A. 1077, 76 N.J.Law 220. 

21. Pa.—^Frlck v. Philadelphia, 60 
Pa.Super. 288. 

22. Conn.—Shannahan v. Water- 
bury, 28 A. 611, 63 Conn. 420. 

Pa.—^Edsall V. Jersey Shore Bor¬ 
ough. 70 A. 429, 220 Pa. 691. 

23. Or.—Portland v. Tigard, 129 P. 
755. 180 P. 982. 64 Or. 404. 

44 aJ. p 489 note 48. 

24. Conn.—Shannahan v. Water- 
bury. 28 A. 611» 68 Conn. 420. 

25. N.T.—Matter of Rogers, 177 N. 
T.S. 470. 188 APP.D1V. 813. 

44 aJ. p 439 note 45. 

23. N.Y.—People v. Dickey, 183 N. 
T.S. 221, 148 App.Dlv. 663. 

27. Mass.—Wooley v. Fall River, 
108 N.E. 867. 220 Mass. 684. 


28. Ma8S.-r-Wooley v. Fall River, 
supra. 

29. N.T.—Matter of vyse St, 80 N. 
T.S. 842. 80 App.Dlv. 622. 

44 C.J. P 439 note 49. 

30l N.T.—^Matter of Vyse St., supra. 

31. Mich.—^In re City of Detroit, 246 
K.W. 61, 261 Mich. 278. 

44 C.J. p 489 note 52. 

Evidence admissible see Infra S (1286. 

32. Ill.—Goggin V. Chicago. 163 Ill. 
App. 368. 

33. Ill—C. Hacker Co. v. JoUet, 196 
lUJ^pp. 416. 

34. Maas.—^Hubbard v. Webster. 118 
Mass. 599. 

35. m.—Chicago V. Jackson, 88 lU. 
App. 130. 

36. Mass.—White v. Medford, 89 N. 
E. 997, 163 Mass. 164. 

979 


37. Mont—^Eby v. Lewlstown, 178 
P. 1168, -65 Mont 113. 

Pa.—^De Bennevllle v. Philadelphia, 
68 A. 521, 204 Pa. 61. 

33, Conn.—Gaylord v. Bridgeport, 
96 A. 936, 90 Conn. 236. 

Element of damage In eminent do¬ 
main proceedings see Eminent Do¬ 
main S 164. 

39. Conn.—Gaylord v. Bridgeport 
supra. 

44 C.J. p 440 note 69. 

4a Mich.—Jn re City of Detroit 246 
H.W. 61, 261 Mich. 278. 

41. Mass.—^Bldkford v. Hyde Park, 
54 N.E. 343, 173 Mass. 562, 78 Am. 
S.R. 820. 

44 C.J. P 440 note 62, 
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§ 1242. -Injuries to Buildings or Im¬ 

provements 

In some Jurisdictions damages for change of grade are 
limited to those occasioned to the buildings or improve¬ 
ments. 

The mere fact that the erection of a building or 
the making of improvements is made b3^ statute a 
condition to a recovery of damages for a change 
of grade does not, it has been held, limit the dam¬ 
ages recoverable to those occasioned to the build¬ 
ings or improvements,^- but, under a statute pro¬ 
viding for the payment of damages from change of 
grade sustained by the owner of a building, only 
damages resulting from injury to the building are 
recoverable.^3 In a jurisdiction in which, in the 
absence of statutory provision, damages are al¬ 
lowed to an abutting owner in case of a change 
of grade causing the injury, where a grade has 
been previously established and improvements made 
in conformity therewith, damages are limited to 
the injuiy to the improvements.^^ Damages to 
improvements are not necessarily proportionate to 
the damage to the land itself, and, where there is 
separate ownership, award may be made to the own¬ 
er of the land and denied to the owmer of the im¬ 
provement's 

§ 1243. -Cost of Grading or Otherwise 

Adjusting Abutting Premises 

As bearing on the amount of damages, the reasonable 
cost of adjusting the premises to the changed grade may 
be considered. 

As bearing on the amount of damages, the reason¬ 
able cost of adjusting the premises to the changed 
grade may be considered,^® although not specifical¬ 
ly recoverable^^ or although not constituting the 
measure of damages, as considered supra § 1237. 
In an action of trespass based on an alleged illegal 


change of gn^ade, plaintiff cannot recover as dam¬ 
ages the cost of filling his land to conform to such 
grade.^8 

§ 1244. - Destruction of Shade Trees 

At a general rule, shade trees which have been de¬ 
stroyed may be considered In determining damages. 

As a general rule, shade trees which have been 
destroyed may be considered in determining dam¬ 
ages.'*® Where damages under the statute are ex¬ 
pressly confined to “buildings erected upon” the 
street, there can be no recovery for shade trees de- 
stro}'ed hy the opening of a street, although plant¬ 
ed after the street had been put on the confirmed 
plan of the city.®® 

§ 1245. - Destruction of Sidewalk 

The value of an existing sidewalk which has been 
destroyed may be taken Into consideration In computing 
damages for change of grade. 

The value of an existing sidewalk which has been 
destroyed may be taken into consideration in com¬ 
puting damages for change of grade,but, where 
the duty to construct a new sidewalk is imposed by 
the city charter on the owners of land abutting the 
street, the cost of constructing a new sidewalk is 
not a proper item of the damages recoverable for 
a change of grade.®^ 

§ 1246. -Interference with Access 

Damages to property caused by Interference with the 
right of access to the premises are recoverable. 

Damages to property caused by interference with 
the right of access to the premises are recovera- 
ble,5S but it has been held that increased difficulty 
of access to the premises may not be compensated 
for as a distinct item of damages,®^ although it may 
be considered as bearing on the diminution in mar- 


42. Iowa.—^Dalzell v. Davenport. (12 
Iowa 437. 

43. N.J.—^Delaware, etc.. R. Co. v. 
Summit 72 A. 88. 77 N.J.Law 438. 

44. Ohio.—Seasongood v, Cincinnati, 
5 Ohio Clr.Ct. 225. 3 Ohio Clr.Dec. 
118. 

44 aj. P 440 note 67. 

45. Wash.—Spokane Tract Co. v. 
Granath. 85 P. 261, 42 Wash. 606. 

43. HL—See Glpps Brewing Co. ▼. 

City of Peoria. 205 IlLApp. 237. 
Mich.—In re City of Detroit 246 N. 
W. 61, 261 Mich. 278--Clty of 
Grand Rapids v. Rotvls, 222 N.W. 
740. 245 Mich. 819. 

44 C.J. p 440 note 69. 

47- Mich.—In re City of Detroit 
246 N.W. 61, 261 Mich. 278. 

44 CLJ. p 440 note 70. 


48. Md.—^Kelly ▼. Baltimore, 8 A. 
594, 63 Md. 171. 

49. N.T.—^Macord v. City of New 
Rochelle, 39 N.T.S.2d 47. 179 Mlsc. 
811. 

44 C.J. p 428 note 84 [b], p 429 note 
88 £b], p 440 note 78. 

VaefuliMBB of tress 

In action for damaffes to trees on 
plaintiff's lot where such trees were 
to some extent ornamental and fur¬ 
nished a certain amount of shade. It 
was no defense that the trees were 
valueless and were objectionable as 
preventing growth of other vegeta¬ 
tion. and It was no defense that some 
of the trees would have to be re¬ 
moved before lot could be used for 
building purposes.—^Balrd v. Thibodo. 
La.App., 7 So.2d 388. 
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60. Pa.—^Dobson v. Philadelphia, 9 
Pa.Dlst. 139. 

51. Conn.—^Forbes v. Orange, 82 A. 

559, 85 Conn. 266. 

44 aJ. p 441 note 76. 

68. Conn.—Shelton Co. t. Birming¬ 
ham. 24 A. 978, 61 Conn. 618. 

53. Tenn.—City of Ehoxvllle v. 
Hunt 299 S.W. 789, 166 Tenn. 7. 

Interference with access as element 
of damage In eminent domain pro¬ 
ceedings see Eminent Domain S 
124. 

OalssloiL of eutxanos walk may be 
considered on guestlon of damage.— 
Stovall V. City of Jasper. QLIS So. 
467, 218 Ala. 282. 

54. Ga.—Atlanta v. Atlas Realty 
Co., 87 S.B. 698, 17 Ga.App. 426. 

44 aj. p 441 note 79. 
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ket value occasioned by an improvement in de¬ 
termining the depreciation of value due to inter¬ 
ference with access by a change of grade, the 
change as affecting the entire street on which the 
lot abuts should be taken into consideration.B® 

Temporary interference with access. A property 
owner cannot recover for temporary interference 
with access to his premises pending the making 
of an improvement.®7 

§ 1247. - Removal of Lateral Support 

Recovery may be had for damages occasioned by 
the withdrawal of lateral support, or for the undermining 
of abutting land. 

Where the liability for consequential damages 
occasioned by the construction of an improvement 
is recognized, as discussed supra §§ 1219, 1220, re¬ 
covery may be had for damages occasioned by the 
withdrawal of lateral support,®* or for the under¬ 
mining of abutting land,®* and it has been held 
that a municipality in making excavations in the 
street is subject to the same duty not to interfere 
with lateral support of land aWting the street 
that the law imposes on adjoining landowners.®* 
Unless otherwise provided by statute, damages for 
removal of lateral support in making a change 


of grade of a street from the natural or the es¬ 
tablished grade are recoverable where general dam¬ 
ages resulting from such change of grade are re¬ 
coverable, and, where general damages resulting 
from such change of grade are not recoverable, 
damages for removal of lateral support may not 
be recovered.®^ Where, by virtue of a statute giv¬ 
ing abutting owmers compensation for all damages 
sustained by the construction of a subway, the 
abutter is entitled to recover for the physical in¬ 
jury done his building by the settling thereof, the 
expense of paying a competent person to see that 
proper precautions were taken to make the physi¬ 
cal injury as small as possible is properly included.®* 

The measure of damages for deprivation of lat¬ 
eral support is the depreciation in the market value 
of the property in consequence thereof,®^ or, ac¬ 
cording to another view, the difference in rental 
value until the lateral support is restored.®® The 
cost of repairs®® and the cost of a retaining wall®^ 
may be considered as elements of damage. 

The right of lateral support extends only to the 
soil in its natural condition and does not protect 
whatever is placed on the soil increasing the down¬ 
ward and lateral pressure,®* unless a statute pro- 


66. Pa.—Chambers v. South Chest¬ 
er Borough, 21 A. 409, 140 Pa. 610. 

44 C.J. P 441 note 78. 

66. Wash.—Spokane v. Thompson, 
12« P. 47, 69 Wash. 660. 

67. Ala.—^Thompson v. City of Mo¬ 
bile, 199 So. 862, 240 Ala. 528. 

Pa.—Keith v. Philadelphia, 23 Pa. 
Diet. 360. 

6& Mleh.—Bator v. Ford Motor Co., 
257 N.W. 906, 269 Mich. 648. 

N.Y.—148 Smith St. Realty Corpora¬ 
tion y. City of New York, 288 N. 
Y.fi. 1012, 159 Misc. 706—Rector, 
Churchwardens, and Vestrymen of 
Trinity Church In City of New 
York V. City of New York, 234 N. 
T.S. 281, 134 Mlsc. 29—Victor A. 
Harder Realty & Const Co. v. City 
of New York, 64 N.Y.S.2d 310. 

Fa.—Cvetan y. Borough of Glassport, 
Com.Pl., 90 Pittsb.Leg.J. 369. 

R.I.—^Prete v. Cray, 141 A. 609, 49 
R.I. 209, 59 A.I..R. 1241. 

Wash.—^Kuhr y. City of Seattle, 131 
P.2d 168, 15 Wash.2d 501. 

44 C.J. p 441 note 84. 

Remoyal as ground for compensation 
In eminent domain proceedings see 
Hminent Domain | 121. 

59. R.I.—^Prete v. Cray, 141 A. 609, 
49 R.I. 209, 69 A.L.R. 1241. 

60. R.I.—Welsh Mfg. Co. y. Fitz¬ 
patrick, 200 A. 981, 61 R.I. 369, re¬ 
argument denied 1 A.2d 95, 61 R.I. 
469—Prete y. Cray, 14l A. 609, 49 
R.I. 209, 69 A.L..R. 1241. 


61. Ohio.—^Keating y. Cincinnati, 88 
Ohio St 141, 48 Am.R. 421. 

Recovery of damages resulting from 
establishment or change of grade 
generally see supra §5 1226-1232. 

62. Iowa.—Corcoran v. City of Des 
Moines, 215 N.W. 948, 205 Iowa 
406. 

N.Y.—Pooler v. Village of Ilion, 13 
N.Y.S2d 926, 257 AppDlv. 446. 

44 CJ. p 427 note 75 [b], p 429 note 
87 [a]. 

Bstahlishment of reasonable grade 

A realty owner could not recover 
ftom city for damage to owner's 
property resulting from removal of 
lateral support when city improved 
street on which previously there had 
been no established grade, where the 
grade was reasonable and not one 
which owner could not have antici¬ 
pated would be established when the 
city took such action.—Belk v. City 
of Reading, 16 NE.2d 779, 58 Ohio 
App. 476. 

63. Mass.—^Fifty Associates v. Bos¬ 
ton, 88 N.B. 427, 201 Mass. 686. 

M. Ill.—Joliet V. Schroeder, 92 Ill. 
App. 68, affirmed 59 N.B. 550, 189 
Ill. 48, 62 L.R.A. 684. 

66. Wash.—^Island Lime Co. v. Se¬ 
attle, 211 P. 285, 122 Wash. 682. 
44 C.J. p 441 note 86. 

66. N.Y.—Victor A. Harder Realty 
& Const. Co. V. City of New York, 
64 N.Y.S.2d 310. 
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inmeceBsaxy rexMlrs 

The owner of buildings damaged 
because of city building contractor's 
excavation for, and construction of. 
foundations of public building on 
city's adjoining land could not re¬ 
cover cost of underpinning damaged 
buildings in order to restore them to 
their original condition, where evi¬ 
dence showed that such underpinning 
was unnecessary to avoid economic 
damage to plaintiff, although nei¬ 
ther plaintiff nor city presented ade¬ 
quate evidence of diminution in mar¬ 
ket value of buildings.—^Victor A. 
Harder Realty & Const. Co. v. City 
of New York, supra. 

67- W.Vo.—Rutherford v. William¬ 
son, 74 S.E]. 682, 70 W.Va. 402. 

44 C.J. p 441 note 87. 

Concrete building 

Damages may Include the cost of a 
concrete building which will serve 
as a retaining wall where Its cost is 
no more than that for a retaining 
wall.—^Kaufman v. Tomlch, 280 P. 
130, 208 Cal. 19. 

69. R.I.—Welsh Mfg. Co. v. Fitz¬ 
patrick, 200 A. 981, 61 RI. 369. re¬ 
argument denied 1 A.2d 95, Vl R.I. 
469. 

44 G.J. p 441 note 88. 
ntore bnllrtlngs 

Where the city constructed sub¬ 
way without trespass or negligence, 
and properly underpinned adjomlng 
landowner's existing structures, sub- 
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§ 1248. -Injury to Business or Tempo¬ 

rary Loss of Use of Property 

As a general rule, damages may not be recovered 
for temporary Injury to business or for the temporary 
loss of the use of the property during the construction 
of a public Improvement If the work Is prosecuted with 
reasonable diligence, but It Is sometimes held that dam¬ 
ages may be recovered for a permanent loss of business 
due directly to an obstruction In the street. 

As a general rule, damages may not be re¬ 
covered for temporary injury to business or for 
the temporary loss of the use of property during 
the construction of a public improvement if the 
work is prosecuted with reasonable diligence, 
but under statutes pro'inding for compensation for 
injuries occasioned by the making of improvements, 
it has, in some cases, been held that there may be 
a recovery for the loss in rental value while the 
improvement is being constructed.^^ Diversion of 
traffic from a street is not ordinarily* an element 
of damages nor can loss of business be con¬ 
sidered unless it affects the market value of the 
property;^* but it is sometimes held that damages 
may be recovered for a permanent loss of busi¬ 
ness due directly to an obstruction in the street.^^ 

Where the proper measurement of damages is 
the cost of repairs, the owner is entitled to recover, 
in addition to the cost of repairs, the rental value, 
or the worth of the use of his buildings and prem¬ 


ises during the time it was not reasonably possible 
to repair them and during the time necessary for 
the making of repairs.^® 

Installation of water system. WTiere a munici¬ 
pality without acquiring legal rights in a private 
way in which the owner of a private water sys¬ 
tem had an exclusive easement installed equip¬ 
ment for distribution of water by the municipal¬ 
ity, the owner of the private water system was held 
entitled to damages for loss of profits from the 
sale of water to his former customers who were 
supplied by the municipality.*^® 

§ 1249. -Delay 

Where there has been a wrongful delay In the execu^ 
tion of the work, an abutting owner may recover the 
loss of his rents during the delay. 

Where there has been a wrongful delay in the 
execution of the work, an abutting owner may re¬ 
cover the loss of his rents during the delay.'^T 
Where the city has been prevented by injunction 
from proceeding with the work, the time that 
it is under restraint cannot be considered in de¬ 
termining whether there has been an unreasonable 
delay in the completion of the improvement'^® 
A municipality acting in the exercise of its power 
in changing the grade of a street and complying with 
a statutory provision as to the assessment of dam¬ 
ages and benefits is not liable for injuries to an. 
abutting owner due to the fault of contractors in 


way required construction of founda¬ 
tions for bulldlnsr contemplated by 
adjoining landowner to greater depth 
than would otherwise have been nec¬ 
essary, and contemplated building 
had not been erected seven years aft¬ 
er laying of foundations, adjoining 
landowner had no cause of action 
against city, on ground of loss of 
lateral support, for extra expense of 
constructing foundations.—^Namm v. 
City of New York. 5 N.Y.S.2d 238, 168 
Mlsc. 710. 

Suhsideiijoe held not caused by bnlUU 
ing 

ILL—^Prete v. Cray, 141 A. 609, 49 
ILL 209, 69 A.L..IL 1241. 

6d. Duty to protect stmotiizes 
The fact that buildings damaged 
as result of dty building contrac¬ 
tor’s excavation to depth of over ten 
feet below curb on city’s premises 
were sexiarated flrom such premises 
by fifty-foot wide public thorough¬ 
fare did not deprive owner of such 
buildings of recourse to provision of 
New York City Administrative Code I 
that person causing such excavation 
shall preserve, protect from Injury, 
and support by proper foundations 
any adjoining structure safety of 
which xxkay be affected thereby, es¬ 


pecially where city Inspected such 
buildings as adjoining structures be¬ 
fore excavation In conformity with 
statute.—Victor A. Harder Realty 
& Const Co. V. City of New York, 64 
N.Y.S.2d 310. 

7a Ala.—Corpus gnzlB quoted In 
Thompson v. City of Mobile, 199 
So. 862, 867, 240 Ala. 523. 

Mich.—^In re City of Detroit, 246 N. 

W. 61. 261 Mich. 278. 

La.—corpus fforls cited in Dupont v. 

Thlhodo, App., 5 So.2d 383, 384. 

44 CJ. p 441 note 92. 

Recovery In eminent domain proceed¬ 
ings see Eminent Domain S9 162, 
168. 

Temporary closing of street 
Municiiiallty Is not liable for loss 
of antlcli>ated profits from, business 
resulting from temporary closing of 
business street for purpose of mak¬ 
ing public Improvements.—Oldfield v. 
City of Tulsa, 41 P.2d 71. 170 Okl. 
329, 98 A.L.IL 963. 

71. N.J.—Newark v. Weeks, 69 A. 

901. 70 N.J.Law 448. 

44 aJ. p 441 note 91. 


Phillips, 36 S.W.2d 484, 162 Tenn. 
328. 

44 C.J. p 441 note 93. 

73. Pa.—Chambers v. South Chester 
Borough, 21 A. 409, 140 Pa. 510. 

44 C.J. P 441 note 94. 

74b Minn.—^Aldrich v. Wetmore, 63 
N.W. 1072, 62 Minn. 164. 

44 C.J. p 441 note 95. 

76. IlL—Chlcago v. Rust 117 Ill. 
App. 427. 

73. Mass.—^Flower v. Town of Bil¬ 
lerica, 68 N.E.2d 697, 820 Mass. 
198. 

Continuation of loss of profits 
Owner of private water system 
was entitled to damages for loss of 
profits from sale of water to custom¬ 
ers lost to the municipality for each 
year until municipality by proper 
procedure acquired an easement for 
its water system In such private 
ways.—^Flower v. Town of Billerica, 
supra. 

77. N.Y.—Cassel v. New York, 153 
N.Y.S. 410, 167 APP.D1V. 881. 

44 C.J. p 442 note 98. 

TSL Wash.—^Williams v. Seattle, 139 
P. 46. 78 Wash. 377. 


TSi Tenn.—City of Knoxville v. 
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encumbering the street long after the time fixed 
by the contract for the expiration of the work had 
expired.^® A landowner building on property abut¬ 
ting on a street not open for public use takes the 
risk with respect to the time it will be improved 
and opened for such use, and cannot recover for 
loss of rents due to a delay in opening such a 
street caused by the building of a subway.®® 

§ 1250. —— Inconvenience and Annoyance 

There can be no recovery for Inconvenience resulting 
from the progress of the work. 

Under the rule that the measure of damages is 
the depreciation in the market value of premises, 
as considered supra § 1237, it has been held that 
there can be no recovery for inconvenience re¬ 
sulting from the progress of the work,®i such as 
inconvenience during the changing of the grade 
of a street.®'® Under a statute providing that one 
claiming damages for the laying out of a highway 
shall have indemnity for the trouble and expense to 
which he has been put, recovery cannot be had for 
disquietude, vexation, and annoyance.®® Under a 
statute permitting an owner to elect whether he 
will pay the expenses of an improvement and re¬ 
tain his property or surrender his property to the 
city for a fair compensation, the owner is entitled 
only to the value of the land at the time of the 
taking, making due allowance for the improvement, 
and he cannot recover for previous loss or incon¬ 
venience.®^ A statute relative to the acquisition of 
lands for an additional water supply providing for 
compensation to the owners of land not taken but 
decreased in value by reason of the execution of 
any plans for such purpose does not authorize dam¬ 
ages for temporary inconvenience occasioned by 
the prosecution of the work.®® 


Increased noise. Damages may not be recovered 
for the increased noise caused by traffic on the 
street.®® 

§ 1251. -Interest 

In some Jurisdictions compensation may Include In¬ 
terest, but In other jurisdictions interest Is not awarded 
where not specifically provided for by statute. 

In some jurisdictions, the compensation awarded 
either includes interest from the date the damage is 
doiie,®7 or it is regarded as proper to allow interest 
on damages as compensation for delay in pay¬ 
ment.®® In other jurisdictions interest is not 
awarded where not specifically provided for by stat¬ 
ute,®® at least where the damages remain unliqui¬ 
dated either by agreement or action.®® 

§ 1252. Deductions or Set-Off of Benefits 

a. In general 

b. Nature of benefit 

a. In (General 

As a general rule, benefits accruing, to property by 
reason of a municipal Improvement may be deducted 
or set off against damages. 

If the particular property is benefited as much as 
damaged, there can be no recovery,®i and, as a gen¬ 
eral rule, benefits accruing to property by reason of 
a municipal improvement may be deducted or set off 
against damages,®® but, where an abutting owner is 
assessed for the cost of the improvement, the only 
benefit that can be set off is that which is in excess 
of the assessment levied against him.®® No right to 
set off an assessment for benefits against an award 
of damages exists unless definitely given by stat¬ 
ute,®^ although it may be conferred by reasonable 


79. Wis.—^Burnham v. Milwaukee, 
148 N.W. 1067. 166 Wls. 90. 

80l N.T.—Sussweln v. Bradley Con¬ 
tracting Co., 172 N.Y.S. 662, 0.84 
App.Dlv. 852. 

81. Iowa.—^Llddlck v. City of Coun¬ 
cil Bluffs. 5 N.W.2d 361, 232 Iowa 
197. 

La.—^Dupont v. Thlbodo, App., 5 So. 
2d 383. 

88. Mich.—In re City of Detroit. 246 
N.W. 51, 261 Mich. 278. 

Tenn.—^Acker v. Knoxvillet 96 S.W. 
978, 117 Tenn. 224. 

83. Mass.—^Whitney v. Lynn, 122 
Mass. 888. 

44 C.J. p 442 note 8. 

84. Mass.—^Bancroft v. Cambridge. 
126 Mass. 438. 

85. N.T.—Matter of New York City 
Water Supply, 130 N.Y.S. 997, 73 
Mlsc. 281. 


88. Minn.—^McCarthy v. City of 
Minneapolis, 28l N.W. 759, 203 
Minn. 427. 

87. Iowa.—Chamberlain v. Des 
Moines, 154 N.W. 766, 172 Iowa 
500. 

44 C.J. p 442 note 10. 

Interest on award see Infra § 1278. 
In eminent domain proceedings see 
Eminent Domain 6 176. 

88i Pa.—^Bhrsch v. North Braddock, 
97 A. 118, 252 Pa. 22. 

44 a J. p 442 note 11. 

89. N.Y.—People v. Stillings, 121 N. 
Y.S. 13, 186 App.Dlv. 488. 

44 O.J. P 442 note 12. 

90. Wla—^Tyson v. Milwaukee, 6 N. 
W. 914, 60 Wls. 78. 

44 CJ. p 442 note 13. 

91. Gcl—^M organ v. LaGrange, 121 
S.E. 703, 31 Ga.App. 686. 

44 C.jr. p 443 note 16. 

983 


Deduction of damages on apportion¬ 
ment of expenses of Improvements 
see infra 5 1416. 

98. Conn.—^Bishop v. City of Meri¬ 
den, 162 A. 846. 115 Conn. 624. 

Iowa.—^Liddick v. City of Council 
Bluffs, 5 N.W.2d 361. 282 Iowa 197. 

Tenn.—Wright v. City of Chatta¬ 
nooga, 6 Tenn.App. 508. 

Tex.—Sweatt v. Tarrant County, Civ. 
App., 108 S.W.2d 700, error dis¬ 
missed. 

44 C.J. p 487 note 8, p 448 note 16. 

93. Mass.—Atkins v. Boston, 74 N. 
E. 292, 188 Mass. 77. 

44 CJ. p 443 note 18. 

94. N.Y.—Genet v. Brooklyn, l N.E. 
777, 99 N.Y. 296—Matter of Nunez, 
164 N.Y.S. 841, 99 Mlsc. 646. re¬ 
versed on other grounds 169 N.Y.S. 
1106, 183 App.Dlv. 939, affirmed 123 
N.E. 492, 226 N.Y. 246. 
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implication.S5 The validity of statutes conferring 
such a right has been sustained.^^ 

Negligence. If, in the construction of an im¬ 
provement, abutting land is negligently injured, it 
is no defense that the property was benefited by the 
improvement.®^ 

Interest. Where, under the statute, an award of 
damages bears interest from date, such interest 
must be taken into consideration in offsetting an as¬ 
sessment for benefits.®® Where the city is liable for 
interest on unpaid damages, it may set off interest 
due from property owners on unpaid assessments 
for benefits.®® 

Subsequent improvements. The cit}r is liable for 
damages caused by an improvement, even though 
subsequent improvements more than offset such 
damages.^ 

Counterclaim. A city cannot recover on a coun¬ 
terclaim an excess of the benefits above the dam¬ 
age.® 

Invalidity of proceedings for improvements. 
Where an improvement is made under void proceed¬ 
ings, actual damage to property may be recovered 
without regard to appreciation in value.® 

b. Nature of Benefit 

The benefit which may be made a matter of aet-ofT 
or deduction from the damage must result directly from 
the Improvement and must differ from that received by 
property generally. 

The benefit which may be made a matter of set¬ 
off or deduction from the damage must result di¬ 
rectly from the improvement,^ and must differ from 
that received by property generally;® hence, the 


city cannot set off a subsequent increase in value 
common to the entire neighborhood because of the 
abatement of a nuisance by the construction of an 
improvement.® The fact that other lots are bene¬ 
fited in the same way does not prevent the benefit 
from being special,^ and, if the value of a lot is in¬ 
creased, although in common with other property, 
such increased value may be set off.® If property 
injured is the residence of the owner, benefits aris¬ 
ing from its increased vahie for business purposes 
may not be considered;® nor may benefits accruing 
to one lot be offset against damages caused to an¬ 
other and separate lot of the same owner.^® 

In determining the relative amount of benefit re¬ 
sulting to a parcel or tract of land from a public 
improvement, the property as a whole must be tak¬ 
en into account,^^ and the entire tract or parcel 
must be considered, and not merely the part imme¬ 
diately adajeent to the street or abutting or border¬ 
ing thereon.12 A continuous tract of land belong¬ 
ing to one person, although on different sides of the 
street, is sometimes treated as one parcel in estimat¬ 
ing damages and benefits.^® 

§ 1253. Mitigation of Damages 

In a suit for damages resulting from public Improve¬ 
ments, the municipal corporation may show facts In 
mitigation. 

In a suit for damages resulting from public im¬ 
provements, the municipal corporation may show 
facts in mitigation.^* Thus, where property is ren¬ 
dered inaccessible by a change of grade, the city 
may show that it has contracted for steps which 
will give access thereto;!® but in an action for 
damages caused by construction of a bridge in the 


9& X.Y.—^In re Matter of Nunez, 
128 N.B. 492, 226 N.Y. 246. 

86. N.Y.—Genet v. Brooklyn. 1 N.B. 

777, 99 N.Y. 296. 

44 C.J. P 443 note 21. 

97. Ky.—Ewing v. Louisville, 131 S. 
TV. 1016, 140 Ky. 736. 81 L.R.A..N. 
S.. 613. 

44 C.J. p 443 note 22. 

98. N.J.—^Pepln v. Elizabeth, 32 A. 
^18, 57 N.J.Law 653. 

99. N.Y.—^Matter of New York, 87 
N.Y.S. 123. 91 APP.D1V. 553. 

L HL—^Burcky ▼. Lake, 80 IlLAiip. 
23. 

2. Eyj—Owensboro v. Yewell, 104 
S.W. 234. 31 Ey.L. 858. 

3. Mich.—^Fisher v. Nayamlth, 64 N. 
W. 18, 106 Mich. 71. 

Wia.—^Drummond v. Eau Claire, 55 
N.W. 1028. 89 TVla. 696. 


4. Conn.—Bishop v. City of Meri¬ 
den, 163 A. 846. 115 Conn. 624. 

44 C.J. p 443 note 28. 

Benefit for which ajisessment may he 
made see infra } 1290 et aeq. 

8. Pa.—Gaughan v. Scranton, 109 
A. 682, 266 Fa. SS6. 

44 C J. P 448 note 39. 

Common, heneflta 

Common benefits arising from mu¬ 
nicipal Improvements are such as are 
enjoyed by the public at large, with¬ 
out reference to the ownership of 
private property adjacent to the pub¬ 
lic Improvement out of which arose 
the benefits under consideration.— 
Elirkendall v. Omaha. 57 N.TV. 752, 39 
Neb. 1—12 C.J. p 155 note 11. 

6- Pa.—Budderow v. Philadelphia, 
81 A. 63, 166 Pa. 241. 

7. Pa.—Gaughan v. Scranton, 106 A. 

682. 266 Pa. 686. 

44 C-JT- p 444 note 31. 

& Wis.—Stowell V. Milwaukee, 31 
TVis. 623. 


9. Tex.—Dallas v. Kahn, 29 S.W. 98. 
9 Tex.Clv.App. 19. 

1ft 111.—Chicago v. Spoor, 60 N.E. 

540. 190 111. 340. 

44 C.J. p 444 note 34. 

11- U.S.—Seattle v. Methodist Prot¬ 
estant Church Bd. of Home Mis¬ 
sions, Wash., 138 P. 307, 70 GC.A. 
597. 

44 C.J. p 444 note 35. 

1ft Ga.—Williamson v. Savannah. 
92 S.E. 291, 19 GaJLpp. 784. 

13. Conn.—Peck v. Bristol, 51 A. 
521, 74 Conn. 483. 

44 aJ. p 444 note 37. 

14. Ill.—Joliet v. Blower, 40 N.E. 
619, 155 Ill. 414. 

Negligence of owner In protecting 
premises as precluding recovery 
see infra 5 1260 d. 

1ft Ill.—Joliet T. Blower, supra. 
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street, evidence of the pendency of a suit to widen 
the street was held inadmissible.^® 

§ 1254. Amount of Damages 

Unless the damages assessed are palpably Inadequate 
or excessive, they will not be set aside on these grounds. 


Unless the damages assessed are palpably inade¬ 
quate or excessive, they will not be set aside on 
these grounds.17 An owner whose property is dam¬ 
aged is entitled to just damages, irrespective of 
damages awarded to, or special benefits assessed 
against, another owner.^® 


4. Property w i th Repebence to Which Recovery May Be Had 


§ 1255. In General 

Where the right to recover consequential damages at¬ 
tendant on the making of a public Improvement rests 
on statute, the property for Injury to which recovery may 
be had must fall within'the description, if any, provided 
by the statute. 

Where the right to recover consequential dam¬ 
ages attendant on the making of a public improve¬ 
ment rests on statute, the property for injury to 
which recovery may be had must fall within the de¬ 
scription, if any, provided by the statute.^® A stat¬ 
ute providing that the grade of a street shall not be 
changed without assessment and tender of the dam¬ 
ages occasioned refers to damages to property out¬ 
side the city limits as well as to that inside.®® 

Improvements made with notice. A municipality 
is not as a rule liable for an injury caused to build¬ 
ings by an establishment or change of grade if such 
buildings were erected after the decision so to es¬ 
tablish or change the grade had become a matter 
of record,®! although it has been held that a city 
cannot, after such notice, refrain from making the 
contemplated improvements for a long period of 
years and thus deprive the owner of making use of 
his land at the peril of loss;®® and the rule cannot 
be invoked unless the map filed under a particular 
statutory requirement clearly and unmistakably in¬ 
dicated the grade of the street®® Where the mu¬ 
nicipality is regarded as having a right to discon¬ 
tinue the proceedings at any time prior to the con¬ 
firmation of the report of commissioners appointed 


to carry it out, the mere adoption of a plan for an 
improvement will not prevent a property owner 
from erecting a building on his land without regard 
to such plan, and afterward insisting that the dam¬ 
age to his improvements be estimated as'they stand 
at the time when proceedings are had to estimate 
the damages generally;®* but, where the lines or 
corners of a street are fixed by statute, a person 
erecting improvements without regard to such es¬ 
tablished lines cannot recover for damages incurred 
by improvements being subsequently made in con¬ 
formity therewith.®® 

§ 1256. Nonabutting Property 

a. In general 

b. Consideration of entire tract 

c. Vacation of streets 

d. Improvements within lines of un¬ 

opened street 

a. In General 

In accordance with statutory provisions, an owner of 
nonabutting property may recover damages where the 
Injury to the property Is direct and special and peculiar 
as distinguished from remote and general. 

Under statutes providing in general terms for 
compensation if property should be injured by the 
construction of public improvements, it is not ma¬ 
terial that the property does not abut on the im¬ 
provement where the injury which it sustains is di¬ 
rect and special and peculiar as distinguished from 
remote and general,®® but a nonabutting owner can- 


16. Mo.—Slattery v. St. Louis, 25 S. 
W. 621, 120 Mo. 188. 

17. Mo.—^Wltler v. St. Louis, 220 S. 
W. 875, 281 Mo. 457. 

44 C.J. p 445 note 42. 

A small amoimt of damagres may 
be recovered where water has been 
cast on plaintiff’s land for a short 
time.—Simon v. City of New York, 
279 N.Y.S. 851, 244 App.Div. 82>6. 

Damaffes heUL eaoessive 
Tenn.—City of Knoxville v. Hunt, 
299 -S.W. 789, 156 Tenn. 7. 

DamaffMi hM adequate or not exces¬ 
sive 

Mich.—^Bator v. Ford Motor Co., 257 
N.W. 906, 269 Mich. 648. 

Pa.—^Hummel v. Borough of Mun- 
hall, Gom.PL. 98 PlttshLeff.J. 517. 


Tenn.—City of Knoxville v. Phillips, 
86 S.W.2d 484, 162 Tenn. 828. 

18. Conn.—^Newton’s ALppeal, 79 A. 
742, 84 Conn. 234. 

44 CJ. p 445 note 48. 

19. N.J.—^Delaware, etc., R. Co. v. 
Summit 72 A 83, 77 N.J.Law 438. 

44 C.J. p 445 note 45. 

AbutUiig' lot 

Mo.—^Burde v. St Joseph, 110 S.W. 

27, 130 Mo.App. 453. 

44 C.J. p 446 note 60 CaJ. 

Abnttlaff property 

Wis.—Bagnall v. Milwaukee, 146 N. 

W. 791, 156 Wis. 642. 

44 C.J. P 445 note 45 [a]. 

Property within fixed boundarlas 
Mass.—^McNamara v. Commonwealth, 
68 NE. 332, 184 Mass. 304. 

44 C.J. p 445 note 46. 
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20. Ill.—Columbus V. Hydraulic 
Woolen Mills Co., 33 Ind. 435. 

2L Ky.—^Ludlow V. Broderick, 203 
S.W. 1082, 181 Ky. 123. 

44 CJ. p 448 note 80. 

28. N.Y.—^People v. Dickey, 133 N. 
Y.S. 221, 148 App.Div. 668. 

93. N.Y.—Matter of New York. 82 
N.Y.S. 576, 84 App.Dlv. 312. 

44 C.J. p 448 note 82. 

24. N.Y.—In re Wall St., 17 Barb 
617. 

25. N.Y.—^In re Wall St., supra. 

86. Pa—^In re Chatham St, 43 A. 

365, 191 Pa. >604. 

44 C.J. p 445 note 48. 
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not recover for injuries which he sustains in com¬ 
mon with the public at large and which are not of 
a nature which may be termed special.^^ As a gen¬ 
eral rule, a mere interference with a nonabutting 
owner’s right of access to the public streets is dam¬ 
age for which there can be no recovery's but a re¬ 
covery may be had for a partial destruction of the 
means of ingress and egresses or an entire cutting 
off of access to the public streets,30 or where a pri¬ 
vate vr 2 Ly by which access is had is obstructed or 
taken.3i 

Where under previous statutory provisions only 
abutting owners are entitled to compensation for in¬ 
juries due to a change in grade, the right is not ex¬ 
tended to others by a statute providing for a par¬ 
ticular improvement which provides for the com¬ 
pensation of persons “lawfully entitled to compen¬ 
sation.”** Although a statute requires property for 
which damages resulting from a change of grade 
may be recovered to abut on the street, the grade 
of which is changed, the property need not abut on 
the particular portion of the street at which the 
grade is altered.** Under a contract by which a 
municipality on a separation of railroad and street 
grades at an intersection assumes payment of all 
abuttal damages, the municipality is not liable for 
damages to property abutting on the railroad right 
of way and not on the street.*^ A charter provi¬ 
sion for payment of damages on the alteration of a 
street, to one through whose premises the street 
runs, does not give a right of action to owners of 
property which does not abut on the street.** 

b. Consideration of Entire Tract 

In determining damages the entire tract or parcel 
Is to be taken Into consideration, and not merely the part 
Immediately adjacent to, or abutting or bordering on, 
the Improvement. 

In determining damages the entire tract or parcel 
is to be taken into consideration, and not merely the 


part immediately adjacent to, or abutting or bor¬ 
dering on, the improvement.** Hence, even though 
the right to compensation is regarded as confined 
to property abutting on the improvement, as dis¬ 
cussed supra subdivision a of this section, an entire 
parcel of land abutting on the improvement and 
used as a unit may be considered without reference 
to platted lines,37 but, where adjoining lots are put 
to separate uses and only one abuts on the improve¬ 
ment, all the lots cannot be regarded as abutting, 
although owned by the same person.** Where par¬ 
cels are separated by a public street or alley, it has 
been held that they cannot be considered as a unit 
no matter how they are used or occupied.** A par¬ 
cel of real estate which is intersected by a railroad 
right of way may be regarded as a single tract 
where the fee to the entire parcel remains in the 
same person,^* but it has also been held that plots 
of land which are separated by a railroad track are 
not to be regarded as a single tracL^^ 

c. Vacation of Streets 

The general rule la that, where part of a street le 
vacated, only those property owners whose property 
abuts on the vacated part of the street, and who are 
thus cut off from access to their property, are entitled to 
damages because of such vacation. 

Although a statute, broad in its language, will be 
reasonably construed to embrace the claim of a non¬ 
abutting owner whose property is left by reason of 
the closing of streets entirely without present access 
or the prospect of access in the immediate future,^* 
the general rule is that, where part of a street is 
vacated, only those property owners whose proper¬ 
ty abuts on the vacated part of the street, and who 
are thus cut off from access to their property, are 
entitled to damages because of such vacation.^* An 
owner not so abutting cannot recover, even though 
the vacation results in some inconvenience to his ac¬ 
cess, or compels a more circuitous route of access.^^ 


27. Mass.—^Davenport v. Hjrde Park, 

69 1030, 178 Mass. 385. 

44 CLJ. p 445 note 49. 

28. Mass.—^Munn v. Boston, 67 
312. 183 Mass. 421. 

44 a J. p 445 note 50. 

89. Fa.—MeUor v. Philadelphia, 28 
A. 991, 160 Pa. 614. 

80. Mass.—^Munn v. Boston, 67 N.E. 
812. 183 Mass. 421. 

81. Maas.—Cutter v. Boston, 86 X. 
E. 798, 200 Mass. 400—Munn v. 
Boston, 67 NJE. 312, 183 Mass. 421. 

88. N.T.—Matter of Buffalo Grade 
Crossing Com'rs, 61 N.T.S. 748, 46 
APP.D1T. 478. 

88. Pa.—Lewis v. Homestead. 45 A. 
128, 194 Pa. 199. 

88. Mich.—Detroit w Michigan 


Cent. R, Co.. 120 N.W. 692, 156 
Mich. 121. 

3B. S.C.—Cherry v. Rock Hill, 26 S. 
E. 798, 48 S.a 553. 

38. Ga.—'Williamson v. Savannah, 
92 S.E. 291, 19 Ga.App. 784. 

Ill.—Shawneetown v. Mason, 82 HI. 
837, 25 Am.R. 321. 

37. Mo.—Burde ▼. St. Joseph, 110 S. 
W. 27, 130 Mo.App. 4'53. 

44 C.J. p 446 note 60. 

38. Pa.—^Lawrence v. Philadelphia, 
25 A. 1079, 164 Pa. 20. 

44 C.J. p 446 note 68. 

39. Wls.—Schmidt v. Milwaukee, 
185 K.W. 883, 149 Wls. 867. 

40. Tenn.—City of Knoxville v. 
Phillips, 86 S.W.2d 434, 1(62 Tenn. 
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328—^Polk V. City of Memphis, 15 
Tenn.App. 78. 

41. N.T.—^Matter of Colvin St., 140 
K.T.S. 882. 165 App.Div. 808, modi¬ 
fied on other grounds 102 N.E. 552. 
209 N.T. 139. 

44 CJ. p 446 note 62. 

4A N.T.—Matter of West 161st 8U 
133 894, 149 App.Dlv. 55. 

43. Ind.—Petition of Dearmln, 156 
N.E. 407. 86 Ind.App. 349. 

Ohio.—Gough V. Cincinnati & P. R. 

Co., 29 Ohio N.P.,N.S., 127. 

44 G.J. P 446 note 65. 

44. Conn.—^Park City Yacht Club v. 
Bridgeport, 82 A. 1035, 85 Conn. 
366, 39 L.R.A,N.S., 478. 

44 C.J. P 446 note 66. 
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This is particularly so where he is furnished with 
another street, within a comparatively short dis¬ 
tance, which gives him better facilities of ingress 
and egress,^5 and the owner is not entitled to dam¬ 
ages, although the inconvenience thus arising is 
greater in degree than that occasioned to the gen¬ 
eral public,^® or although it results in a diversion of 
travel in front of the premises, and a consequent 
diminution of value,^^ 

Recovery may be permitted an owner of non¬ 
abutting property, however, when his right of in¬ 
gress or egress is substantially affected.^® If the 
property is situated within the block in which such 
vacation takes place, and a usual, direct, and im¬ 
mediate means of access thereto or egress there¬ 
from is thereby done away with or materially im¬ 
paired, the right to such recovery exists,^® and the 
vacation of a part of a street which destroys all 
access by property abutting on the remaining part 
of the street to the system of streets in one direc¬ 
tion, thus putting the property on a cul-de-sac, has 
generally been held to constitute an actionable in¬ 
jury.®® The mere fact that an owner is compelled 
to travel a short distance further, when going in 
one direction, in order to reach the system of streets 
in that direction, will not entitle him to damages.®^ 

The right to damages from the vacation of a 
street i$ fixed at the time of the vacation, and a 
person is not deprived of his rights by the fact that 
he afterward makes a subdivision of his property.®^ 

d. Improvements within Lines of Unopened 
Street 

At common law damages cannot be awarded for im¬ 
provements made within the lines of a located, but un¬ 
opened, street, after the approval of the plans for the 
street. 

At common law, damages cannot be awarded for 


improvements made within the lines of a located, 
but unopened, street, after the approval of the plans 
for the street.®® This rule, although embodied in 
a statute, does not apply to improvements made be¬ 
fore the street is laid out where the municipality 
fails to comply with mandatory conditions imposed 
on it by statute.®^ Shade trees are not within an 
act providing that it shall not be lawful to erect 
any building on any of the streets laid out on the 
plans of the municipality after such plans have been 
confirmed, and that, when such streets are ordered 
to be opened, buildings erected on them since their 
confirmation shall be removed at the expense of 
the owner, and without any damages being paid 
therefor.®® 

§ 1257. -Property Occupying Street 

As a general rule. If a building or a part thereof 
projects Into the street either wrongfully or under a 
revocable license. It may be injured or ordered removed 
by the municipal corporation without liability for com¬ 
pensation. 

As a general rule, if a building or a part thereof 
projects into the street either wrongfully or under 
a revocable license, it may be injured or ordered re¬ 
moved by the municipal corporation without liabil¬ 
ity for compensation,®® but it has been held that the 
removal may be considered in determining whether 
the market value of the whole property has been af¬ 
fected by the improvement.®"^ A company which has 
been authorized to lay its pipes in the streets of a 
city acquires no right to maintain them there su¬ 
perior to the right of the city to construct public 
improvements, and the city is not liable in damages 
for interference with such pipes®® where its rights 
are not unnecessarily, negligently, or unreasonably 
exercised.®® 

A public utility,®® such as a street railway com- 


45. N.Y.—^Aiatter of Joiner St., 164 
N.Y.S. 272. 177 App.Dlv. 861. 

AB. IlL—^East St Louis v. O'Flynn, 
10 N.E. 805, 119 Ill. 200. 69 A 2 n.S.R. 
795. 

47. Conn.—^Park City Yacht Club v. 
Brldereport 82 A. 1036. 85 Conn. 
866. 39 L.R.A..N.S., 478. 

44 CJ. p 447 note 69. 

Ohio.—Schimmelmann v. Lake 
Shore & M. S. Ry. Co., 94 N.E. 840, 
88 Ohio St 3&6—Oouffh v. Cincin¬ 
nati & P. R. Co.. 29 Ohio N.P..N. 
S., 127. 

48. Oa.—Ooipiis Jnzls cited in City 
of Atlanta v. Dinkins. 166 S.E. 429. 
432. 46 Ga.App. 19. 

44 C.J. p 447 note 70. 

501 Ey.—Chesapeake & O. Ry. Ca v. 


Eastham, 60 S.W.2d 361. 249 Ky. 
136. 

44 C.J. p 447 note 7L 

6L N.Y.—Reis v. New York, 99 N.Y. 
S. 291, 113 App.Div. 464, affirmed 
80 N.E. 673, 188 N.Y. 58. 

Pa.—In re Edgemont St, 66 Pa.Su¬ 
per. 142. 

58. Ill.—Chicago v. Burcky. 42 N.E. 
178. 158 Ill. 108. 49 Am.S.R. 142, 29 
L.ItA. 668. 

53i Pa.—Dintaznan v. Harrisburg. 

108 A. 724, 265 Pa. 367. 

44 C J- p 448 note 86. 

54. Pa.—^Dlntaman t. Harrisburg, 
supra. 

55. Pa.—^Dobson v. Philadelphia. 9 
Pa.Dlst 189. 


56. Ala.—^Winter v. Montgomery, 8 
So. 236, 83 Ala. 589. 

44 C.J. p 447 note 74. 

57. Pa.—Seaman v. Borough of 
Washington. 83 A. 756, 172 Pa.St 
467. 

5& Ind.—Singer v. Washington Wa¬ 
ter. etc., Co., 149 N.E. 918, 88 Ind. 
App. 720. 

44 C.J. p 447 note 76. 

58. N.H.—^Portsmouth Gas-Light 
Co. V. Shanahan. IDA. 1002, 66 N. 
H. 238. 

Or.—^Portland Gas, etc., Co. v. Gle- 
bisch, 166 P. 1004, 84 Or. 682, L.R. 
A.1917E 1092. 

60. Pa.—^Philadelphia Electric Co. v. 
Commonwealth, 166 A. 892. 811 Pa. 
542. 
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panj’®*- or a water compan}"®^ cannot recover the 
cost incurred, because of the municipal improve¬ 
ment, in removing or relocating the instrumentali¬ 
ties and structures used under its franchise; nor 
can a street railway companj" charge the city with 
the expense of protecting its property against in¬ 
jury from a municipal improvement.®^ The legis¬ 
lature may provide for the payment of damages to 


the owners of a street railway S 3 ’Stem resulting 
from the necessity of conforming its tracks to a 
change in grade,®'* but payment of such damages is 
not authorized by- a legislative enactment which 
merely provides for the pay'ment of damages for 
improvements made on the street in conformity 
with an established grade.®® 


S. Persons Entitled and MuNiciPAiiiTiES and Persons Liablb 


§ 1258. Persons Entitled to Damages 

a. In general 

b. ^lortgagors 

c. Purchasers of property- affected 

d. Lessees 

e. Municipalities 

a. In Gheneial 

In Order to recover damagec, plaintiff muat have ei¬ 
ther a legal or an equitable estate In the property In¬ 
jured. 

In order to recover damages, plaintiff must have 
either a legal or an equitable estate in the property 
injured.®® The term “owner” in some statutes pro¬ 
viding for damages is construed in a comprehensive 
sense to designate all parties interested,®7 and may 
include a tenant for life.®® A constitutional provi¬ 
sion that any person whose property is damaged in 
making improvements is entitled to compensation 
applies to all persons, natural and artificial,®® and, 
where different persons have different interests in 
the property damaged by the improvement, each of 
them is entitled to compensation for his injury.^® 
The failure of a wife, holding as a tenant by the 
entirety with her husband, to unite with him in a 
claim for damages will not affect the right of the 
husband to compensation as a tenant in common 
with the right of survivorship. Where land is 
taken for a street, the fact that the city pays part 
of the expense of the improvement does not deprive 
lot owners having an easement in the land from re¬ 
el. Iowa.—^Des Moines City Rv- Co. 

V. City of Des Moines. 216 K.W. 

284, 205 Iowa 495. 

N.Y.—New York v. Whltridge, 177 N. 

Y.S. 122. 227 N.Y. 180. 

6flL Colo.—^Moffat ▼. Denver, 148 P. 

677. 67 Colo. 473. 

44 C.J. p 447 note 79. 

es. N.Y.—^New York v. Whltrldge, 

177 N.Y.S. 122, 227 N.Y. 180. 

Iowa.—Des Moines City By. Co. 

V. dty of Des Moines. 216 N.W. 

284, 205 Iowa 495. 

65. Iowa.—^Des Moines City By. Co. 

V. City of Des Moines, supra. 


covering compensation.^® 

Twie of ownership. The legislature, granting to 
owners of property abutting on a street the right to 
recover damages caused by a change of grade, may 
make the right and the remedy to enforce it depend¬ 
ent on conditions, and may limit the remedy to those 
owning property at a specified time.*^® Where there 
is no provision of law by which damages could be 
recovered at the time when property was injured by 
a change of grade, and thereafter a law is enacted 
giving such right, the right does not accrue until 
the passage of the statute, and it is the owner at 
that time who is entitled to recover.^^ 

b. Mortgagors 

If an injury to mortgaged property Is sustained before 
the date of a foreclosure sale, damages ordinarily accrue 
to the owner and not to the foreclosure purchaser. 

If an injury to mortgaged property is sustained 
before the date of a foreclosure sale, damages or¬ 
dinarily accrue to the owner and not to the fore¬ 
closure purchaser,76 and it has been held that a 
mortgagee, who has not intervened for the protec¬ 
tion of his mortgage security which was an encum¬ 
brance on property at the time of a change of grade, 
has no standing, by virtue of his becoming a pur¬ 
chaser at a foreclosure sale of the premises several 
years after the change of grade, but before the date 
of the verdict for damages, to insist on his right as 
an equitable assignee of such damages.^® A mort- 

74. N.Y.—^In re Eleventh Ave., 81 N. 
Y. 486. 

78. N.Y.—^People v. Prendergaet, 186 
N.Y.S. 706, 150 App-DIv. 665. 

44 C.J. p 449 note 95. 

74. Neb.—^Nebraska City v. North- 
outt. 63 N.W. 807, 46 Neb. 456. 

N.Y.—^People v. Dickey, 133 N.Y.S. 

221. 148 App.Dlv. 668. 

44 CJ. p 448 note 90. 

76. Wash.—^In re Seattle, 67 P. 260. 

26 Wash. 602. 

44 C.J. p 449 note 96. 

76. Pa.—Girons v. Pittsburgh, 64 Pa. 
Super. 126. 


661. Neb.—^Nebraska City v. North- 
cutt. 68 N.W. 807, 45 Neb. 456. 

44 C.J. p 448 note 89. 

67. Minn.—^Moritz v. St. Paul. 54 N. 
W. 370, 62 Minn. 409. 

44 C.J. p 448 note 91. 

68. Iowa.—Chiesa v. Des Moines. 
138 N.W. 922, 158 Iowa 848. 48 
LuR.A.,N.S., 899. 

69. Miss.—J. B. White’s Garage v. 
Town of PoplarvUle, I2l So. 295, 
163 Miss. 683. 

7a Miss.—J. B. White's Garage v. 

Town of Poplarville, supra. 

71. N.Y.—Goodrich v. Otego, 110 N. 
EL 162, 216 N.Y. 112. 
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gage which includes all the rights, contracts, ease¬ 
ments, and other rights or interests of a mortgagor 
is broad enough to pass its right to compensation as 
the owner of property abutting on a street on the 
change of grade thereof awarded prior to the de¬ 
fault of the mortgagor and deposited with the trus¬ 
tee but, where the mortgagor is entitled to the 
rents and income until default, a lessee of the mort¬ 
gagor, under a broad demise of the usufruct, is en¬ 
titled, as against such mortgagee, to interest on the 
award which had accrued at the date of default,^^ 
and the default of the lessee in complying with the 
terms of the mortgage, subject to which the lease 
was taken, and the surrender of the lease, do not 
estop the lessee from claiming such interest.^^ 

c. Purchasers of Property Affected 

A purchaser of property which has been damaged by 
a public Improvement Is not entitled to recover If the 
Injury had been sustained at the time of his purchase, 
unless the deed by which he took title showed an ex¬ 
press Intention to Include such right, or unless he es¬ 
tablishes facts showing that he la equitably entitled to 
the award. 

The right of the owner of property to recover 
damages sustained by reason of a public improve¬ 
ment is a personal right not appurtenant to the real 
estate,^^ and a purchaser of property which has 
been damaged by an improvement is not entitled to 
recover if the injury had been sustained at the time 
of his purchase,*1 unless the deed by which he took 
title showed an express intention to include such 
right,^^ or unless he establishes facts showing that 
he is equitably entitled to the award.83 However, 
the fact that an improvement had been previously 
ordered will not preclude a purchaser’s right to re¬ 
cover for injuries sustained from the construction 
of the improvement after title passed to him.34 

Change of grade. As a general rule, the person 
who owns the property abutting a street at the time 


when the physical change of grade of the street 
is made is entitled to the damages resulting to the 
property.35 However, where the municipality has 
paid for such damage, even though the payment was 
made before the physical change was made, it can¬ 
not be made to pay it ag^in, even though there has 
been a change of ownership in the interim,®^ at least 
when, at the time of a transfer of property, the rec¬ 
ord showed that the vendor had already claimed and 
been awarded damages for a change of grade not 
then physically made;®^ but, where the purchaser 
at the time of the conveyance has had no actual no¬ 
tice of the payment of damages and there has been 
no record of the payment of damages which would 
charge him with notice, the purchaser has been held 
to be entitled to the pa 3 mient of damages, even 
though payment has been made to a predecessor in 
title.*® Where a city engineer gave a property own¬ 
er an erroneous grade, and he built his house ac¬ 
cordingly, it was held that the municipality was lia¬ 
ble for damages caused by subsequently bringing the 
street to proper grade, only in favor of the owner 
to whom the erroneous information was given and 
not to a purchaser, even though he acquired title 
before the street was graded.*® Where a lot is con¬ 
veyed after the appointment of commissioners to as¬ 
sess damages from the proposed grading of an abut¬ 
ting street and before their report or the confirma¬ 
tion thereof, the damages awarded belong to the 
grantee.®* One in possession under a bond for title 
with purchase money partly paid may recover full 
compensation for damages to the property from 
change of street grade.®i 

Vacation of streets. For the purpose of deter¬ 
mining who are entitled to the award for damages 
for the vacation of a street, the street is deemed le¬ 
gally closed, not at the time the award for damages 
is made, but at the time that the essential statutory 


77. N.T.—Central Trust Co. v. Mor¬ 
ton Trust Co.. 93 N.B. 975. 200 N. 
Y. 577. rearerument denied 94 N.R 
868. 201 N.r. 696. 

78l N.T.—Central Trust Co. t. Mor¬ 
ton Trust Co., supra. 

79. N.T.—Central Trust Co. t. Mor¬ 
ton Trust Go., supra. 

90- N.T.—103 Park Ave. Co. v. Ex¬ 
change Buffet Corp.. 192 N.Y.S. 
808. 200 App.Dlv. 111. 

44 C.J. p 449 note 2. 

81. Ind.—Stein v. Lafayette, 38 N.E. 

912. 6 Ind.App. 414. 

44 C.J. p 449 note 8. 

88. N.T.—Matter of Colvin SU 140 
N.Y.S. 882. 165 App.Dlv. 808. mod¬ 
ified on other grounds 102 N.E. 662. 
209 N.T. 189. 


83. N.Y.—^Matter of Newton Ave., 
170 N.Y.S. 977, 188 App.Dlv. 664. 

44 C.J. p 449 note 5. 

84. Conn.—^Pickles v. Ansonla. 86 A. 
552. 76 Conn. 278. 

85. N.H.—^Hodgman v. Concord, 41 
A. 287. 69 N.H. 849. 

Pa.—Pennsylvania Range Boiler Co. 
V. City of Philadelphia, 23 A.2d 
728, 844 Pa. 34. 

44 C.J. p 449 note 9. 

86. N.Y.—Stelnmann v. Ormond, 199 
N.Y.43. 788, 120 Misa 845. 

87. Pa.—^In re Sedgley Ave., 66 A. 
546. 217 Pa. SIS. 

88L Pa.—^Pennsylvania Range Boiler 
Co. V. City of Philadelphia, 23 A2d 
723, 844 Pa. 34. 
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Fxooeedlng ooaceznlng another street 
A subsequent Innocent purchaser 
of real estate la not chargeable with 
notice of the award of damages and 
the payment thereof to his predeces¬ 
sor In title to cover future losses 
which may result ffom a change of 
grade of a street when the only rec¬ 
ord Is contained In the notes of tes¬ 
timony In a proceeding before a 
board of view concerning another 
street.—^Pennsylvania Range Boiler 
Co. V. City of Philadelphia, supra. 
89. Pa,—^Moore v. Lancaster, 58 A- 
890. 

44 C.J. p 460 note 14. 

9a Mo.—Hull V. PhlUlps. 107 S.W. 

21. 128 Mo.App. 247. 

44 C.J. p 450 note 12. 

9L Ga.—^Atlanta v. Atlas Realty 
Co., 87 S.E. 698, 17 Ga.App. 426. 
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steps have been taken, and the right to damages 
then accrues.**^ Under this rule it has been held 
that only the person who owns property when the 
final map showing the closing and discontinuance of 
the street is filed is entitled to compensation.®^ 

d. Lessees 

The term “owner** In some statutes providing for 
damages includes lessees, and a lessee of property In¬ 
jured by a municipal improvement may be entitled to 
damages for injury to his occupancy. 

The term “owner” in some statutes providing for 
damages includes lessees,®^ and a lessee of property 
injured by a municipal improvement may be entitled 
to damages for injury to his occupancy,®® or to his 
buildings aimexed to the soil.®^ So, where part of 
a lot, under lease, is taken for opening a street, both 
the lessor and lessee may be entitled to compensa¬ 
tion for the damage sustained by each of them.®^ 
Under a statute providing that, where several par¬ 
ties having several estates in the same property de¬ 
mand damages, the damages of all may be deter¬ 
mined in one proceeding, a lessee for a term of 
years, who sustains damages by a change of the 
g^ade of the street on which the premises abut, is 
entitled to recover, although the freehold has not 
been injured, but benefited.®® A lessee has no great¬ 
er right to recover damages than his lessor would 
have had.®® In valuing the remainder of a term, 
while the fact that the landlord has the right to dis¬ 
possess the tenant at any time on a short notice may 
be an element for consideration, when no such no¬ 
tice has been given, the mere presence of this pro¬ 
vision in the lease will not absolutely defeat the 
right of recovery by the tenant, if he is able to prove 
a depreciation in the value of his leasehold inter¬ 
est, whatever it may be.^ 


The lessee is not entitled to damages accruing aft¬ 
er expiration of his lease.® 

e. Municipalities 

Ordinarily, a municipal corporation cannot claim 
damages for injury caused by an Improvement to prop¬ 
erty held by it for municipal purposes. 

Ordinarily, a municipal corporation cannot 
claim damages for injury caused by an improvement 
to property held by it for municipal purposes,® but 
it is proper to assess damages for land held by the 
city for school purposes,^ and, where streets were 
altered on petition of a county for the erection of 
a county building, the city was held entitled to dam¬ 
ages for resulting injuries.® 

§ 1259. Municipalities and Persons Liable 
for Damages 

a. In general 

b. Liability as between city and county 

c. State highways; improvements by 

state 

d. Liability of contractors for construc¬ 

tion 

a. In General 

A person or corporation which merely acts as agent 
of the municipal corporation In making an Improvement 
is not, where the Improvement le not tortious, liable to 
persons whose property has been damaged by the Im¬ 
provement. 

A person or corporation which merely acts as 
agent of the municipal corporation in making an 
improvement is not, where the improvement is not 
tortious, liable to persons whose property has been 
damaged by the improvement,® notwithstanding in 
consideration of benefit to himself he has agreed to 
bear a proportion of the expenses of the improve- 
ment^ or to bear all the cost of the improvement;® 


93. ir.Y.—Matter of Juniper Ave., 
147 N.T.S. 631, 163 App.Dlv. 291, 
appeal dismissed 107 N.EL 1079, 
21S N.Y. 664—Matter of West 
151st St., 188 N.Y.S. 894, 149 App. 
Div. 66. 

93. X.Y^Matter of Richard SL, 128 
N.Y.a 438. 138 App.Dlv. 881. 

44 aj. p 450 note 16. 

94. aUl—C orpus . Jtula cited In 
Thompson v. City of Mobile, 199 
So. 862. 865, 240 Ala. 638. 

44 CLJ. P 460 note 19. 

93, Mass.—^Philadelphia, etc.. Coal, 
etc.. Go. V. Bostbn, 98 NJEl 1067, 
311 Mass. 526. 

44 €U. p 460 note 20. 

*93. CaL—^In re Reese, 32 CaL 567. 

Mass.—JParks ▼- Boston. 16 Pick. 198. 

“97- Mbss. —Cheshire v. Adams, etc.. 
Reservoir Co. 119 Mass. 869. 


K.Y.—^In re Buffalo Grade Crossing 
Com’rs, 64 N.E. 1121, 171 N.Y. 685. 

98l Mass.—Galeano t. Boston, 80 N. 

EL 579, 195 Mass. 64. 

99. Tex.—^EEighland v. Galveston. 54 
Tex. 627. 

44 C.J. p 450 note 24. 

1. Pa.— ^Iron City Auto. Co. v. Pitts¬ 
burgh. 98 A. 679, 25S Fa. 478, Ii.R. 
A.1917C 420. 

44 CJ. p 460 note 25. 

2. Tex.—City of Gkilnsvllle ▼. Ama^ 
rose, Clv.App., 67 S.W.2d 1064, er¬ 
ror dismissed. 

Delay in oonstrocting street 

Where the city had the right to the 
possession of certain land after ex¬ 
piration of a lease thereon In order 
to construct a street, the lessee was 
held not entitled to damages for 
the city’s delay in construotlng the 
street after the lease bad expired 
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and he had moved to a site which 
would abut the new street.—City of 
Galnsvllle v. Amarose, supra. 

3L Mass.—Cheshire v. Adams, etc.. 
Reservoir Co.. 119 Mass. 366. 

N.Y.—^Matter of Buffalo Grade Gross¬ 
ing Gom'rs, 78 N.Y.S. 10, 66 App. 
Div. 439, affirmed 64 N.E. 1121, 171 
N.Y. 685. 

4i Ill.—^Fagan v. Chicago. 84 ni. 227. 
Bm Ohio.—Cincinnati v. Hamilton 
County, 1 Dlsn. 4, 12 Ohio Dec. 
(Reprint) 451. 

3. Tex.—Blair v. Waldo, Glv.App., 
245 S.W. 986. 

44 C.J. p 461 note 30. 

Personal liability of officers making 
improvements see supra S 545. 

7. N.C.—Wood V. Duke Land, etc., 
Co.. 81 e.EL 422, 165 N.a 867. 
a* Ohio.—Colonial Furniture Oou v. 
develand Union Terminal Co., 191 
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but, where the act is tortious, both the city and the 
person actually making the improvement under its 
authority are liable jointly,® even though the agent 
is given complete discretion in preparing the plans 
and specifications for the improvement.^® Further, 
under such circumstances, the person making the 
improvement is not entitled to the immunity, if any, 
existing in behalf of the cityM 

A street railway is not liable for damages where 
the city changes the grade for streetcar traffic;^® 
nor is it liable where, without negligence and in con¬ 
formity with a requirement by the city, it raises its 
tracks to the grade established by the city;i3 but 
the city may be held liable.i^ Where the contractor 
performing the work has not been negligent, the city 
cannot be held liable for negligence in the perform¬ 
ance of the work, since any negligence of the city 
would be merely derivative.^® 

It has been held that, where a borough and a 
town have joined in making an improvement, they 
may be liable for damages, either jointly or sever- 
ally.i® Where a change of grade is the act of the 
trustees of the municipality rather than the town, 
the municipality, and not the town, is liable.l7 Un¬ 
der a statute providing that improvements shall be 
made with respect to the street grades as fixed by 
the ordinances of the city, the liability for damag¬ 
ing private property by grading or changing the 
grade of a street is on the city and not on an im¬ 
provement district constituting a quasi-govemmen- 
tal agency by which the work is done,i® and the im¬ 
provement district is not liable, even though its offi¬ 
cers, servants, and agents violate the law by doing 
the work contrary to the grade fixed by the city or¬ 


dinances.!® Where the United States government 
is acting under its own constitutional rights in the 
exercise of a power belonging exclusively to it, the 
city may not be held liable to a person damaged by 
the improvement on the ground that the government 
was acting as the city’s agent, notwithstanding the 
work was commenced at the request of the city.®^ 

Ratification. A private person may be relieved 
from liability for his acts in grading a street, by the 
subsequent ratification of such act by the municipal- 
ity.2i 

b. Liability as between City and County 

Where the county hat power over streets within an 
Incorporated town, It will be Hable under the constitu¬ 
tion or statute for damages resulting from the exercise 
of Its powers, and, where a municipal corporation, al¬ 
though having power to prevent the working or grading 
of Its streets by county authorities, permits them to do 
so. It may be held liable for the damages consequent on 
the tort of the real wrongdoer. 

Where a county has power over streets within 
an incorporated town, it will be liable under the con¬ 
stitution or statute for damages resulting from the 
exercise of its powers.®® Where a municipal cor¬ 
poration, although having power to prevent the 
working or grading of its streets county author¬ 
ities, permits them to do so, it may be held liable for 
the damages consequent on the tort of the real 
wrongdoer.®® Under a statute authorizing the im¬ 
provement of roads extending through incorporated 
municipalities by the county road commissioners 
with the consent of the municipality, a municipality 
which consents to a change of grade is liable there¬ 
for as in other cases,®^ the county and municipality 


N.E. 903,'47 Ohio App. 899, error 
dismissed 190 N.E. 678. 128 Ohio 
St 128. 

Ckmjrtarootloii of tmuiel for depot 
Union depot company entering* con¬ 
tract sanctioned by statute, with mu- 
niclx>allty paying no part of cost of 
Improvement and thereby permitted 
to occupy streets during construc¬ 
tion, cannot be held liable to abut¬ 
ting owner, in absence of negligence 
in constructing tunnel, for incidental 
and temporary damage by limiting 
his property's accessibility, impair¬ 
ing right to light and air, and sub¬ 
jecting it to noise and dirt, all neces¬ 
sarily Incident to construction proc¬ 
ess.—Colonial Furniture Co. v. Cleve¬ 
land Uhlon Terminal Cb., supra. 

9n Cal.—^Kaufman v. Tomlch, 280 P- 
180, 208 CaO. 19. 

Md.—Walters v. Baltimore, etc., B. 
Co., 88 A. 47, 120 Md. 644, 46 L-R. 
A.,N.S., 1128. 

IOl Cal.—Kaufman v. Tomich, 280 
F. 180, 208 Cal. 19. 


11. Md.—^Baltimore, etc., B. Co. v. 
Hammond, 97 A. 682, 128 Md. 237. 

44 C.J. p 461 note 33. 

12. Minn.—^Bruer v. City of Minne¬ 
apolis, 275 N.W. 868, 201 Minn. 40. 

13. W.Va—^Mason v. City of Blue- 
field, 141 S.E. 782. 105 W.Va. 209. 

14. W.Va.—Mason v. City of Blue- 
field, supra. 

16. Wash.—Holmquist v. Queen 
City Const. Co.. 27 P.2d 1066, 176 
Wash. 681. 

16L Conn.—^Holley v. Torrington, 28 
A. 613, 68 Conn. 426. 

17. Vt.—^Menut & Parks Co. v. Cray, 
89 A2d 842, 114 Vt. 41, 166 A.L.R. 
404. 

1& Ai^—^Eickholf V. Argenta St 
Impr. Dist Ko. 11, 179 S.W. 867, 
120 Ark. 212. 

16. Ark.—Eiefchoff V. Argenta St 
Impr. Dist No. 11, supra. 

20l La.—Cooper v. City of Bogalusa. 
198 So. 610, 165 La. 1097. 
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Guaraates against damage 

A landowner whose land was al¬ 
legedly isolated as result of dredg¬ 
ing of navigable river by the United 
States at request of city could not 
maintain action for damages against 
city because city by resolution 
agreed to guarantee the Uhited 
States against damage resulting 
from condemnation proceedings in¬ 
stituted by the United States, where 
city's sole duty was to pay what¬ 
ever damages might be assessed 
against the United States.—Cooper v. 
City of Bogalusa, supra. 

2Li N.C.—-Wolfe V. Pearson, 19 S.1S. 
264, 114 N.a 621. 

22. Mass.—^Murray v. Norfolk Coun¬ 
ty. 21 N.E. 767, 149 Mass. 828. 

44 CJ. p 461 note 37. 

23. Ga.—Atlanta v. WllUams, 84 6. 
K 139, 15 Ga.App. 654. 

24. Miss.—Tishmoningo County v. 
McConvllle, 104 So. 462, 189 Miss* 
689. 
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being held jointly and severally liable.25 A mu¬ 
nicipal corporation is liable for the consequential 
damages resulting from the construction in a street 
under its control of an approach to a bridge, al¬ 
though the bridge extends across the corporate 
boundary and is built under the authority of the 
county, the municipality and county jointly contrib¬ 
uting to its cost.-® The fact that under a statute a 
county maj' be liable to the city for a portion of 
the cost of a street opening will not relieve the city 
from primary liability nor will the fact that a 
county and not a borough was liable for the damag¬ 
es originally entailed in laying out a street prevent 
the borough from being liable if it subsequently 
changes the grade thereof.-® 

An act transferring the liability to paj' damages 
arising out of public improvements from the county 
to the city will be construed to impose the burden 
of that pa>’ment on the city in all cases when the 
damages became payable after the act went into ef¬ 
fect, although the proceedings were begun under an 
act imposing the liability on the county.^® WTiere 
the county is authorized by statute to lay out streets 
within municipal borders and to reimburse itself 
from the city for damages paid to property owners. 


in a suit by a county against a city the latter cannot 
set up that the damages paid were excessive.®® 

The municipality is not liable for injury caused by 
the county while working on a street outside the 
limits of the municipality.®i 

c. State Highways; Improvements by State 

Where the state has the right to Improve a high¬ 
way running through a municipal corporation without 
its consent, the municipality Is not liable to abutting 
owners for damages resulting from the Improvement 
even though It consents to the improvement; but, where 
consent of the municipal corporation is necessary, It 
may be liable where It has given its consent. 

Where the state has the right to improve a state 
highway through a municipal corporation without 
the consent of the municipal corporation, the mu¬ 
nicipal corporation is not liable to abutting owners 
for damages resulting from the improvement,®® 
even though it consents to the improvement,®® but 
the city may be liable for damage caused by a 
change in grade of a street which is not part of the 
state highway.®^ Where consent of the city is nec¬ 
essary, the city may be liable where it has given its 
consent.®® 

Notwithstanding a street has been designated as 


as. Mias.—Tiahmonlnffo County ▼. 
McConville, supra. 

26. W.Va.—^Kinney v. West Union, 
91 S.E. 260, 79 TV.Va. 463. 

27. Pcu—^Ricker y. Lancaster, 1 
Lanc.L.Hev. 92. 

28. Pel—^X orrls town’s Appeal, 3 
Walk. 146. 

28. Pa—Boyer’s Petition, 15 P&Co. 
531. 

30. Pa.—Lancaster County v. Lan¬ 
caster City, 32 A. 567, 170 Pa 108. 

31. Wash.—^Holmqulst v. Queen 
City Const. Co.. 27 P.2d 1066. 175 
Wash. ^Sl. 

32. Ga.—^Perkerson v. Mayor and 
Council of Greenville, 180 8.E. 22, 
51 Ga.App. 240. 

Ky.—Sperry County v. Townes, 15 S. 
W.2d 521. 226 Ey. 608. 

33. Ga—^Taylor v. Richmond Coun¬ 
ty, 196 S.B. 303, 57 GaApp. 586. 

Tex—City of Wichita Falls v- Real 
Uatate Trust, ClvA.pp., 185 S.W.2d 
736, error dismissed. Judgment 
correct—City of Weatherford v. 
Martin, Clv.App., 120 S.W.2d 618. 
ChiaiaiLtae of Indemnity 
Abutting lot owner could not re¬ 
cover from city, either in suit ex 
contractu or ex delicto, for decrease 
in market value of property result¬ 
ing from grading of street constitut¬ 
ing part of state^ld highway, or 
necessary grading of street which 


Joined highway, although mayor and 
council signed resolution which 
guaranteed to save highway depart¬ 
ment and county harmless from 
claims for damages arising from 
change of grade, since contract of 
indemnity generally Inures to benefit 
of Indemnitee alone and does not en¬ 
title claimants against indemnitee 
to proceed directly against Indemni¬ 
tor.—^Perkerson v. Mayor and Coun¬ 
cil of Greenville, 180 S.E. 23, 61 Ga. 
App. 240. 

Oonstmotion. of bridge 
City was not liable to property 
owners for damage resulting firom 
state highway commission’s con¬ 
struction of bridge across river In 
city, because of city’s ordinance ap¬ 
proving the construction, where 
commission bad authority to con¬ 
struct bridge without city’s approv¬ 
al.—^Harrison v. Louisiana Highway 
Commission, 186 So. 354, 191 La. 889. 

34. Ga.—^Town of Cleveland v. Elm- 
sey, 180 S.H. 159. 34 Ga.App. 480. 

ahange In grade to obtain dirt 
Where municipal authorities know¬ 
ingly permitted change In grade of 
street which was not part of state- 
aid road through town, but was en¬ 
tirely disconnected therefrom, and 
was merely graded to obtain dirt 
with which to widen street occupied 
by state-aid road, such authorities, 
having power to prevent such 
change, may be held liable for dam¬ 
ages to property resulting therefrom. 
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—^Town of Cleveland v. Klmsey, su- 
pra. 

36. Minn.—^Foss v. City of Monte¬ 
video, 227 N.W. 857, 178 Minn. 430 

—^Maguire v. Village of Crosby, 

226 N.W. 398, 178 Minn. 144. 
Affirmative duty of dty 

(1) ^Vhere the statute regarding 
liability of cities for damages caused 
by a change in the established grade 
of streets does not limit liability to 
the one actually changing the grade 
but places an affirmative duty on the 
city to see that the grade Is not 
changed unless provisions of statute 
are compiled with. If a city authoriz¬ 
es the alteration of established 
grade, it is liable for statutory dam¬ 
ages and cannot escape merely by 
sasring that It Is not participating 
in the alteration.—^Liddlck v. City of 
Council Bluffs, I M'.W.2d 861. 282 
Iowa 1197. 

(2) So, where abutting lot owners 
had improved their properties in ac¬ 
cordance with grade of a street as 
established in 1880, and defendant 
city had been the chief proponent of 
a project for construction of a pro¬ 
posed viaduct over street by state 
highway commission, the city could 
not escape liability for damages to 
owners by a change in established 
grade as result of construction of 
viaduct on theory that city was not 
responsible for change of grade, 
which would be made by commission. 
—^Llddlck V. City of Council Bluffs, 
supra. 
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a state highway, the city may be liable for damages 
consequential on improvements thereon made by 
it,®® although the work may have been adopted and 
paid for by'the state,®^ and although the statutes 
make provision for the assessment of damages in 
case of improvement of state highway by the state 
authorities.®® Under a statute imposing liability on 
a village for damages occasioned by any change of 
grade, the change of grade need not be by the vil¬ 
lage but may be by the state in the improvement of 
a state highway.®® 

Elimination of grade crossings. Where elimina¬ 
tion of grade crossings is carried on by the state un¬ 
der a special statute, the city is not liable for dam¬ 
ages to abutting owners resulting from the change 
in grade of the street.®® 

d. Liability of Oontractors for Construction 

(1) In general 

(2) Contracts to pay damages or for in¬ 

demnity 

(1) In General 

A contractor employod by a municipal corporation 


to make a public Improvement aa authorized by statute 
and performing the work with proper care and skill la not 
liable for damages resulting to abutting property there¬ 
from. 

A contractor employed by a municipal corpora¬ 
tion to make a public improvement as authorized by 
statute and performing the work with proper care 
and skill is not liable for damages resulting to abut¬ 
ting property therefrom but he will be liable for 
negligence in the performance of the work,®® al¬ 
though there is no express provision in the contract 
imposing such liability.®® It is no defense that he 
followed the directions of the city engineer,®® and 
he will be liable for exemplary damages for injury 
to property, if done recklessly and wantonly, and 
without regard to the rights of the owner.®® A 
contractor may also be liable for injuries to prop¬ 
erty where he has proceeded without proper author¬ 
ity.®® It has, however, been held that the failure 
of the municipality to comply with a statutory pro¬ 
vision requiring payment of compensation to abut¬ 
ting owners before making the improvement does 
not of itself render the work of making improve¬ 
ments illegal or wrongful so as to impose liability 
on the contractor.®^ 


38. Me.—^Turner v. Portland, 96 A. 
742. 114 Me. 464. 

37. Me.—^Turner v. Portland, supra. 
3a Me.—Turner v. Portland, supra. 

39. K.T.—McMullen v. Marlborough, 
148 N.Y.S. 606, 163 App.Dlv. 73. 

40 . K.Y.—fiolkat Realty Corporation 
V. State, 16 N.Y.S.2d 649, 172 Mlsc. 
981—^Baker v. Mayor and Common 
Council of City of Elmira, 281 N. 
Y.S. 671, 166 Mlsc. 243. 

41 . Iowa.—^Newton Auto Salvage 
Co. V. Herrick. 212 N.W. 680, 208 
Iowa 424. 

Lia.—Corpus Juris olted In Dupont 
V. Thlbodo, App., 6 So.2d 883, 884. 
N.Y.—^Victor A. Harder Realty & 
Const. Co. V. City of New York, 64 
N.T.S.3d 810. 

Pa—^Kl8,elak v. Middle West Const., 
Com.Pl., 92 Plttsb.Leg.J. 611. 

Tex.—Swilling v. Knight, Clv.App., 
206 S.W.2d 421—^Russell v. General 
Const. Co., Civ. App., 69 S.W.2d 
1109, error refused. 

Wash.—^Muskatell v. Queen City 
Const Co., 100 P.2d 880, 8 Wash. 
2d 200. 

44 CJ. p 461 note 62. 

Ijlablllty of public contractors for: 
Defects or obstructions In streets 
‘See supra I 806. 

Defects In sewers, drains, or wa¬ 
tercourses see supra S 891. 
06xironnlty 'feo grads In paving street 
A contractor wIlo conforms to the 
official grade In paving a street is 
not liable to abutting owners for 
da m ages caused thereby.—Eachus v. 

63 C. J.S.—68 


Los Angeles, 62 P. 829, 180 Cat 492, 
80 Am.S.R 147. 
znoonvenlenoe and. annoyance 

(1) A contractor Is not liable for 
Inconvenience or annoyance result¬ 
ing from the carrying out of a public 
work where it Is unavoidable and 
where It causes as little inconve¬ 
nience and annoyance as Is reason¬ 
ably possible.—^Balrd v. Thlbodo, La. 
App., 7 So.2d 888. 

(2) Where single contract provid¬ 
ed for street Improvements, narrow¬ 
ing of sidewalks, relocation of 
streetcar tracks, and construction of 
subways. In absence of proof that 
contractor was guilty of trespass or 
negligence, presence of openings and 
materials In street making It difficult 
for motor vehicles to stop at' en¬ 
trance of plalntilTs building did not 
constitute invasion of easement of 
access, or entitle plaintiff to damag¬ 
es.—Veronica Realty Corporation v. 
Cranford-Locher, Inc., 267 K.Y.S. 443, 
149 Mlsc. 428. 

43. Cal.—^EZaufinan v. Tomlch, 280 
P. 180, 208 CaL 19. 

Iowa.—Newton Auto Salvage Co. v. 
Herrick, 212 N.W. 680, 208 Iowa 
42®. 

La.—^Baird v. Thlbodo, App., 7 So.2d 
388. 

N.Y.—Simon ▼. City of New York, 
279 N.Y.S. 861, 244 APP.Dlv. 826. 
Pa.—Steward v. Columbia Founda¬ 
tion Co., Com.PL, 48 DauphCo. 184. 
Wash.—^Wolten Grocery Co. v.‘ Puget 
Sound Bridge & Dredging Co., 4 
P.2d 863, 166^ash. 27. 

44 C.J. P 462 note 68. 
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DxBlnaga Incident and necessary to 
contractor’s construction of public 
building on city's land within area 
of former pond constituted reason¬ 
able use of land and water underly¬ 
ing it, BO as to absolve contractor 
from liability for trespass on adjoin¬ 
ing land by pumping up subterranean 
waters thereunder.—^Victor A. Hard¬ 
er Realty & Const. Co. v. City of New 
York, 64 N.Y.S.2d 310. 

Vibrations of nncblTieKy 
A corporation, using modem, test¬ 
ed, and efficient simtem In excavat¬ 
ing for and laying foundations of 
public building under contract with 
city and using machinery therefor 
In proper manner, cannot be, held 
liable In negligence for damages.to 
buildings on adjoining land as result 
of vibrations caused by such mar 
chlnery.—^Victor A. Harder Realty & 
Const. Co. V. City of New York, su¬ 
pra. 

43. Cal.—^Engebretsen v. Gay, 109 P. 
879, 168 Cal. 27, 776—Gay v. jBSnge- 
bretsen, 109 p. 876, 168 Cal. 21, 189 
Am.S.R. 67. 

44. Md.—^Mullan v. Belbln, 100 A. 
384, 130 Md. 318. 

46. N.Y.—Slnshelmer v. Underpin¬ 
ning, etc., Co., 166 N.Y.G. 1112, 179 
APP.D1V. 897. 

Or.—Pacific Laundry Co. v. Pacific 
.Bridge Co., 188 P. 221, 69 Or. 806. 
4a Mo.—McQuarter v. St. Joseph, 
114 S.W. 1140, 184 MoApp. 640— 
Faust V. Pope, 111 S.W. 878, 132 
Mo.App. 287. 

47. Mo.—^McGrew ▼. Grantts Bltu- 
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WTiere a city in constructing an improvement is 
discharging a proprietary function,^8 as in con¬ 
structing a subway,^® it has been held that the con¬ 
tractor for the work may be liable for damages to 
an abutting owner, as in the case of interference 
with an easement of light, air, and access,^^ al¬ 
though the work is done without negligence and in 
the most approved manner.51 

(2) Contracts to Pay Damages or for In¬ 
demnity 

Where an Improvement le made under contract be¬ 
tween the municipal corporation and the person or cor¬ 
poration making It, by which such person or corporation 
agrees to pay the damages occasioned to property own¬ 
ers, such contract is generally regarded as for the benefit 
of a property owner Injured, and may be sued on by him. 

Where an improvement is made under contract 
between the municipal corporation and the person 
or corporation making it, by which such person or 
corporation agrees to pay the damages occasioned 
to property owners, such contract is generally re¬ 


garded as for the benefit of a property owner in¬ 
jured, and may be sued on by him.52 The fact that 
the contractor delegates the work to another does 
not relieve him from liability,53 but it has been held 
that, although a contractor has agreed with the city 
that the w^ork shall be performed at his risk, he will 
not be liable thereby where no liability rested on 
the city and the work was being done by an assignee 
of the contractor in an unusual and dangerous man¬ 
ner without any supervision on the part of the city 
or the original contractor.54 The property owner 
may sue on a contract by which the contractor for 
the improvement agrees to indemnify the city 
against claims for damages to persons or property 
arising out of the construction of the hnprove- 
ment,55 although it has been held that it must be 
shown that the contract was made for the benefit of 
property owners.®® 

The contractual liability of the contractor may be 
limited by the terms of the contract.®^ 


rninous Pav. Co., 155 S.W. 411, 247 
Mo. 549. 

Pallnre to bzingr oondmnatloii pro- 
caadlngs 

A contractor, employed by city to 
construct a trunk sewer, who per¬ 
formed the work, without negUfirence 
and In accordance with the plana of 
the city, was not liable for damages 
to adjacent property resulting from 
subsidence, on ground that city had 
failed to bring condemnation pro¬ 
ceedings prior to undertaking the 
work, since constitutional prohibi¬ 
tion against taking private property 
for public or private use without 
Just compensation was not applica¬ 
ble.—^Muskatell v. Queen City Const. 
Co., 100 P.2d 880, 8 Wash.2d 200. 

4a N.Y.—Sinsheimer v. Underpin¬ 
ning, etc., Co., 166 N.Y.S. 1112, 179 
App-Dlv. 897. 

48. N.Y.—Sinsheimer v. Uhderpln- 
nlng, etc., Co., supra. 

5a N.Y.—Sinsheimer v^ Underpin¬ 
ning. etc., Co., supra. 

61. N.Y.—Sinsheimer v. Underpin¬ 
ning, eta. Co., supra. 

68. Ind.—^Freigy v. Gargaro CO., 60 
N.R2d 288, 228 Ind. 342. 

Ky.—^Louisville Gas & Electric Co. 

V. Longley & Co., 62 S.W.2d 1036, 
250 Ky. 824. 

Mich.—^Bator v. Ford Motor Co., 257 
N.W. 906, 369 Mich. 648. 

MiniL^La Mourea v. Bhude, 295 N. 

W. 804, 309 Minn, 68. 

K.Y.—Coley v. Cohen. 45 NJB5.2d 913, 
289 N.Y. 365. motion denied 49 N. 
SL2d 1007. 390 N.Y. 739—Rlgney v. 
New York Cent., eta, B. Co., Ill 
NJL 226, 817 N.Y, 81—Smyth v. 


City of New York. 96 N.E. 409, 203 
N.Y. 106—Coley v. Cohen, 17 N. 
Y.S.2d 101, 268 App.Div. 292, ap¬ 
peal denied 18 N.Y.S.2d 752, 259 
App.Div. 787—Wilson v. Oliver 
Costich Co.. 247 N.Y.S. 131, 231 
App.Div. 846. affirmed 177 N.E. 
169, 266 N.Y. 629—New York Pneu¬ 
matic Service Co. v. P. T. Ooz 
Contracting Co., 193 N.Y.S. 656, 201 
App.DIv. 38, affirmed 139 N.E. 737, 
236 N.Y. 567—New York Pneu¬ 
matic Service Co. v. P. T. Coz Con¬ 
tracting Co.. 175 N.Y.S. 153, 187 
AppJDlv. 1—Schnaier v. Bradley 
Contracting Co., 169 N.Y.S. 88, 181 
App.Div. 638—^Freedman v. Hart & 
Early Co., 293 N.Y.S. 526, 162 Mlsa 
487—Confreda v. George H. Fllnn 
Corp., 68 N.Y.S.2d 825. 

Action on contract as correct reme¬ 
dy see infra § 1289. 

Effect of xionllabllity of mimlolpaUty 
The view has been ezpressed that 
the rule stated in the tezt applies, 
even though the municipality might 
not be liable to the private individ¬ 
ual.—Now York Pneumatic Service 
Co. V. P. T. Coz Contracting Ca, 193 
N.Y.S. «656, 201 App.Dlv. 83, affirmed 
189 N.B. 737, 235 N.Y. 567. 

Xnjuzy along line of wozk 

(1) Besidents of adjoining city, 
whose house situated along line of 
ezcavatlon work for sewer was dam¬ 
aged by blasting operations, could 
recover against contractor under mu¬ 
nicipal contract requiring him to 
make repairs for Injury done “along 
the line of the work.”—-Wilson v. 
Oliver Costich Co.^ 247 N.Y.S. 181, 
281 App.Div. 346, affirmed 177 N.E. 
169, 256 N.Y. 629. 


(2) A house, situated three or four 
hundred feet from blasting opera¬ 
tions and damaged thereby, may 
properly be held to be located along 
line of ezcavatlon work within such 
a contract—Wilson v. Oliver Cos¬ 
tich Co., supra. 

Oontzaot held valid 
N.Y.—Coley v. Cohen, 45 N.B.2d 918, 
289 N.Y. 865, motion denied 49 N. 
B.2d 1007, 290 N.Y. 789. 

5a. Mich.—^Bator v. Ford Motor Co., 
257 N.W. 906, 269 Mich. 648. 

64, Wash.—Seattle Lighting Co. v. 

Hawley, 103 P. 6, 54 Wash. 187. 

44 C.J. p 452 note 67. 

56. Minn.—La Mourea v. Bhude, 295 
N.W. 304, 209 Minn. 68. 

N.Y.—^Dooley v. McMullen, Snare & 
Triest, Ina, 172 N.Y.S. 186. 

56L S.a—Cothran v. Rock Hill, 48 
S.E.2d 615, 211 S.C. 17. 

44 CJ. p 414 note 66 [a]. 

67. U.S.—The Trenton, D.aN.Y., 22 
F.Supp. 833, affirmed, C.CJL, In re 
O’Brien Bros., 101 F.2d 1017. 

N.Y.—Germenten v. Bradley Con¬ 
tracting Co., 175 N.Y.S. 120, 186 
App.Div. 868. 

Xhjuzy to foundati on s, walls, and 
Btrootures 

Where, under the contract the 
contractor assumes no liability for 
damage other than physical injuries 
to foundations, walls, and structures, 
he will not be liable for depreciation 
In the usable value of the premises 
while the work Is proceeding.—Ger¬ 
menten V. Bradley Contracting Co^ 
supra. 
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§ 1260 . Estoppel, Waiver, or Loss of Right 
in General 

a. In general 

b. Consent to improvement 

c. Dedication or conveyance for street 

<L Negligence of owner in protecting 

premises 

e. Omission to file claim or to object 
within time prescribed 

a. In General 

A property owner may be estopped by hla acts to 
claim damages from a public Improvement, or he may 
waive such right. 

A property owner may be estopped by his acts 
to claim damages from a public improvement,or 
he may waive such right.5® The mere fact that a 
person suffers work to proceed will not work an es¬ 
toppel,and, where a municipality without author¬ 
ity changes the grade of a street, abutting owners 
will not be estopped from claiming damages by the 
fact that they stood by and saw the work done;®^ 
but they may be estopped where they assist in the 
performance of illegal acts by the officers of the 
municipality in changing the grade of the street.®^ 
A mere request by an abutting owner that the grad¬ 
ing be finished does not estop from recovering 
damages caused by establishing the grade.®® A 
waiver of damages by a property owner on the es¬ 
tablishment of a rural highway is effective where 
the highway is opened and graded by a town with¬ 
in the limits of which it is subsequently incorpo¬ 
rated.®^ A property owner is not estopped from 
claiming damages resulting from the erection of a 
viaduct by the fact that he sold part of his lot to 
a railroad company which raised an embankment 
up it, thus rendering the viaduct necessary,®® and 


an agreement by a grantee of land that he will 
grade in front of his lot when the grantor shall di¬ 
rect does not bar his claim for damage from grad¬ 
ing done by the city.®® The fact that the property 
owner first files a claim with the city for damages 
resulting from the contractor's negligence before 
bringing an action against the contractor works no 
estoppel and does not affect the contractor’s liabil¬ 
ity.®*^ 

Conditional waiver. Where a waiver is condi¬ 
tioned on the improvement’s being constructed in a 
particular manner, the measure of damages where 
it is not so constructed is the damage sustained be¬ 
cause the work was not done as promised.®® 

Knowledge of necessity. The fact that an owner 
might have foreseen the necessity of a change of 
grade and improved his property accordingly estops 
him from recovering damages.®® 

Construction of sidewalk. Prior construction of 
a sidewalk on the line of the new grade is not a 
waiver of damages,7® nor is the fact that a side¬ 
walk is constructed under compulsion of the city.^i 
Where property owners who had improved the street 
at the old grade petitioned the council to put in a 
sidewalk after a new grade was established, it was 
held that they cannot complain that the sidewalk on 
the new grade was not useful by reason of the 
greater height of the street.^® 

The payment of an assessment for the cost of an 
improvement will not constitute a waiver.*^® 

b. Oonsent to Zmimvement 

Although there le contrary authority, a property 
owner who Joins In a petition for an Improvement Is 
usually regarded as estopped from claiming damages re¬ 
sulting therefrom. 


58i Ala.—Coxpua Fnila olted la 
O’Neill ▼. City of Birmingham, 180 
So. 87, 89, 221 Ala. 580. 

44 C.J. p 452 note 69. 

69. Ind.—^Lahe Shore, etc., R. Co. v. 

Whltinff. 67 N.E. 933, 161 Ind. 76. 

44 C.J. P 452 note 70. 

Coatxaot to pay fox ImpxovemeBt 
Property owners who by contract 
have obligated themselves to pay 
for grading and paving done in ac¬ 
cordance with certain specldcations 
waive the right to recover inciden¬ 
tal damages from contractor, where 
work is done according to speclflca- 
tlons.—Russell v. General Const. Co., 
Tex.Clv.App., 69 SbW.2d 1109, error 
refused. 


60. Tex.—^Dallas v. Beeman. 56 S.W. 
762, 28 Tex.Clv.App. 815. 

44 CJ. p 462 note 72. 

61. Mo.—Ford V. Phillip, 141 S.W. 
907, 169 Mo.App. 482. 

44 C.J. p 453 note 78. 

62. Wls.—Owens v. Milwaukee, 8 N. 
W. 8, 47 Wls. 461. 

63. Mo. —^Hickman v. Kansas City, 
25 S.W. 225, 120 Mo. 110, 41 Am. 
S.R. 684, 23 Ii.R.A. 668. 

Wis.—Herzel v. Milwaukee, 39 Wls. 
860. 

64. Ind.—^Lake Shore, etc., R. Co. ▼. 
Whiting, 67 N.K 983, 161 Ind. 76. 

44 a J. P 468 note 76. 

65. Ill.—Tinker v. Rockford, 27 N. 
E. 74, 187 IlL 128. 
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66. Ohio.—Akron ▼. McComb. 18 
Ohio 229, 61 Am.D. 453. 

67- Wash.—Wolten Grocery Co. v. 
PU8ret Sound Bridge & Dredging 
Co., 4 P.2d 868, 165 Wash. 27. 

66. Ind.—Jeffersonville v. Myers, 28 
N.SL 999, 2 Ind.App. 682. 

44 C.J. p 468 note 78. 

69. Conn.—^McGar v. Bristol, 42 A. 
1000, 71 Conn. 652. 

7a Pa.—Kaperal v. fiwoyerville, 81 
Pa.Super. 188. 

71. Miss.—Jackson v. Muckenfuss, 
68 So. 533, 101 Miss. 555. 

72. Or.—Curtis v. Tillamook City, 
171 P. 674, 172 P. 122, 88 Or. 448. 

73. Utah.—Coalter v. Scat Lake 
City, 120 P. 851, 40 Utah 298. 
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Although there is contrary authority,*^^ a prop¬ 
erty owner who joins in a petition for an improve¬ 
ment is usually regarded as estopped from claiming 
damages resulting therefrom.75 An estoppel does 
not arise where the injury is caused by negligence 
in the prosecution of the work,or the improve¬ 
ment made differs materially from that to which he 
consented,^? or his petition is not acted on and ac¬ 
cepted.^* For example, a petition for paving does 
not estop the petitioner from recovering damages 
for a change of grade,^9 and a waiver, by reason of 
the owner’s being a petitioner for the improvement, 
will not prevent the owner from recovering damag¬ 
es for a subsequent change of the sidewalk.*^ A 
conversation retracted before the city has changed 
its position cannot support an estoppel to claim dam- 
ages.*i 

c. Dedication or Conveyaiice for Street 

On the opening of a street damages cannot be claim¬ 
ed for land which has been dedicated to the public as a 
streetr but a person who conveys land to a municipal 
corporation for the purpose of opening a street Is not 
estopped from claiming damages for Injury to his prop¬ 
erty from the grading of such street. 

On the opening of a street, damages cannot be 
claimed for land which has been dedicated to the 
public as a street,** but a person who conveys land 
to a municipal corporation for the purpose of open¬ 


ing a street is not estopped from claiming damages 
for injury to his property from the grading of such 
street.** Although a grantor retained the fee in the 
bed of a street and subsequently conveyed all the 
right therein to the municipality, his grantee who 
abuts on such street but who owns no part of the 
land thereof is entitled to recover for consequential 
damages to a building erected on his property by 
reason of the opening and grading thereof where his 
grantor has conveyed to him an easement of light, 
air, and access over the proposed street.*^ 

d. Negligence of Owner in Protecting Premises 

An owner must exercise ordinary care to protect his 
property, and he cannot recover damages from the mu¬ 
nicipal corporation for Injury resulting from his failure 
to do so, but to charge a property owner with the duty 
to minimize the damages the methods of doing sq must 
be open to him. 

An owner must exercise ordinary care to protect 
his property, and he cannot recover damages from 
the municipal corporation for injury resulting from 
his failure to do so.** If buildings on the line of an 
improvement are threatened with injury greatly in 
excess of the cost of protecting them, the owner is 
bound to make reasonable effort to protect them.** 
Only ordinary care in the protection of his property 
is required of the property owner.*^ In order to 
charge a property owner with the duty to minimize 


74 W.Va.—^Ray v. Himtlngton, 96 
S.K 23, 81 W.Va. 607, LkILA.19a8C 
931. 

44 aj. p 463 note 86. 

76. Ala.—Ck>zpiui Jozls ottsd la 
O'Neill V. City of Birmingham, 130 
So. 87. 89. 221 Ala. 680. 

44 C.J. p 463 note 86. 

Ooaditioa for recovery 
A statute providing that no owner 
signing a petition for change of 
grade of the street In front of his 
property shall be entitled to compen¬ 
sation Is not an exception to the 
provision of the charter which 
grants the right to recover damages 
caused by an alteration of estab¬ 
lished street grades, hut is a condi¬ 
tion which goes to defeat the right 
of recovery.—^Pabst Brewing Co. v. 
Iffllwaukea 138 N.W. 1112, 148 Wls. 
682. 

icaxkhig a ballot ''yes” at an elec¬ 
tion to authorize the Improvement of 
a street does not constitute a re- 
Quest in writing for a change of 
grade, so as to preclude recovery un¬ 
der a statute providing that no per¬ 
son shall recover damages who haa 
madb a written request for the im- 
pTovementw—^Hunt v. Otego, 146 N.T. 
a'495,160 App.Div. 168. 

Ikegaltty of prooeedlngs 
' Wlxertf a prc^rty o^er 'petitions 


for for an improvement, he does not 
ask for an unlawful thing and he Is 
not thereby estopped from denying 
the legality of proceedings.—^Ford v. 
Phillip, 141 S.W. 907, 169 Mo.App. 
482. 

WlroBgfol grading 
The fact that an owner solicited 
the council to adopt certain methods 
' In carrying on the work will not es¬ 
top him from claiming damages for 
a wrongful grading.—^Blanden v. Ft. 
Dodge, 71 N.W. 411, 102 Iowa 441. 
VodlfloatlOB to IssBML Injiixy 
Although an abutting owner se¬ 
cured such a modification of a grade 
as would cause less Injury to his 
property, he will not be estopped 
from claiming damages for the 
change actually made.—^Klaus v. 
Jersey City, 54 A 220, 69 N.J.Law 
127. 

70L Wash.—Wolten Grocery Co. v. 
Puget Sound Bridge & Dredging 
Co., 4 P.2d 863, 166 Wash. 27. 

44 C.J. p 458 note 87. 

77. Cal.—Dick v. Los Angeles, 168 
P. 703, 84 CaLApp. 724. 

44 aJ.'p 468 note 88. 

78. Ala.—Scharfenberg v. New De¬ 
catur, 47 So. 96, 166 Ala. 661. 

79. Mo.—Woolsey v. Ghillicothe, 
App., 209 S.W. 660. 

44 OJ, p 464 note 90. 
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80. Pa.—WlOk V. Butler Borough, 
47 Pa.Super. 680. 

44 CJ. p 464 note 9L 

81. Ala.—Scharfenberg v. New De¬ 
catur, 47 So. 96, 1^ Ala. 661. 

89. Fa.—Rlghter v.' Philadelphia, 
28 A 1016, 161 Pa. 78. 

44 C.J. p 454 note 98. 

83. Tex.—^Houston v. Bartels, 82 S. 

W. 328, 469, 36 Tex.Clv.App. 498. 

44 C.J. p 464 note 99. 

ai. N.T.—Matter of Perry Ava, 108 
N.Y.S. 1069, 118 APP.D1V. 874. 

85b Ind.—Garrett v. Wlnterich, 
App., 84 N.E. 1006. 

E:y.—City of Paintsvllle v. Preston, 
69 S.W.2d 542, 248 Ky. 591. 

86. Mo.—Kansas City v. Morton, 28 
S.W. 127, 117 Mo. 446. 

87. Iowa.—^Wendt v. Akron, 142 N. 
W. 1024, 161 Iowa 838. 

PzeveiLtloa of flooding 
An abutting property owner or 
lessee. In order to prevent his prop¬ 
erty from being flooded by the sur¬ 
face water in the street, is not re¬ 
quired to ascertain the slope of the 
ground In the town, or to know what 
streets were graded, or to employ an 
engineer to ascertain what amount 
of water would flow by his property. 
—Wendt V. Akfon, supra. 
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the damages, the methods of doing so must be open 
to him,ss and he is not required to commit a tres¬ 
pass or otherwise violate the law to protect the 
property nor is he requir^ to go on the street 
or other city property to alleviate the condition 
caused by the city.®® 

A negligent use of the property, if contributing to 
the damage for which suit is brought, may defeat 
recovery.®! 

e. Omission to File Olaim or to Object within 
Time Prescribed 

An omfsslon to file a claim for damages or to object 
to a proposed Improvement as required by statute will 
constitute a waiver of the claim or the right to damages 
unless the municipal corporation has neglected to give a 
sufficient notice of the Improvement. 

In the absence of statutory requirement, a land- 
owner is not bound to give notice of a claim for 
damages when notified of a proposed change in 
grade,®® but an omission to file a claim for damag¬ 
es when prescribed by statute will constitute a waiv¬ 
er of the claim,®® unless the city has neglected to 
give notice of the improvement as required by stat¬ 
ute,®^ or has given an insufficient notice.®® In the 
absence of statutory requireident, failure to appear 
before commissioners of assessment will not estop 
a property owner from objecting to the confirma¬ 
tion of their report;®® but delay for nearly a year 
after commencement of work to appear before the 


proper board and demand assessment of damages 
was held to constitute a waiver of right to damages 
under the statute.®^ 

In accordance with statutory provisions, a fail¬ 
ure to object to a proposed improvement at the time 
and place specified in the city ordinance operates 
as a waiver of the right to damages for injury re¬ 
sulting from the improvement,®® unless a sufficient 
notice of the proposed improvement and of the 
hearing is not given to the property owner,®® 

§ 1261. Release 

Where an owner releasee the municipal corporation 
from liability, he Is usually held to have waived hie 
claim against the municipal corporation for damages. 

Where an owner formally releases the municipal 
corporation from liability,! or impliedly does so by 
entering into an agreement with the contractor,® 
he is usually held to have waived his claim against 
the city for damages. Likewise, where property 
owners release the county from liability under the 
erroneous belief that it is responsible for damages, 
and thereby induce the city to make the improve¬ 
ment they are estopped to claim that the city can¬ 
not set up the release to the county as a bar to re¬ 
covery against the city.® 

A release of a right to damages for injury which 
might result from an improvement made in a cer¬ 
tain way does not waive damages when the im- 


88i Ala.—Finley v. City ot Decatur, 
160 So. 686, 227 Ala. 452. 

Ky.—City of Covlngrton ▼. Willie, 
117 S.W.2d 945, 273 Ky. 762. 

Ala.—^Finley v. City of Decatur, 
160 So. 686, 227 Ala. 462. 

BO, Ala.—Finley v. City of Decatur, 
supra. 

XastallatloiL of drain pipe 

Property owner. In order to mln- 
Imlzft damages from street Improve¬ 
ment, Is not required to apply to city 
for special permit to lay a drain pipe 
under the sidewalk to assist in 
drainage of surface waters.—^Finley 
▼. City of Decatur, supra. 

Sacavatlon In sewer ditch 
As respects duty of adjoining land¬ 
owners to minimize damages to 
house resulting from city’s excava¬ 
tion of sewer ditch, owners of house 
had no duty, or right to enter city’s 
property, ^cavate In the sewer 
ditch, and brace or reinforce the 
sides thereof.—City of Covington v. 
.Willis, 117 S.W’.2d 945, 273 Ey. 762. 

81. Wash^AUbln v. Seattle, 227 F. 
822, 130 Wash. 342. 

02, Conn^Platt v. MUfprd, 84. A. 
.82, 66 Conn. 820. 

* \ m ' I 


Filing, claim as condition precedent 
to action see Infta 9 1282. 

93. Mo.—^Relnert Broa Constr. Co. 
V. Tootle, 206 S.W. 422, 200 Mo. 
App. 284. 

44 C.Jr. p 465 note 18. 
pd. Ohio.—Cincinnati v. Sherlke, 26 
N.E. 169, 47 Ohio 217. 

44 C J. p 465 note 14. 

86. Ohio.—Dayton v. Haines, 31 O.C. 
A. 17. 

86. N.T.—Matter of Opening of Tif¬ 
fany St, 82 N.Y.8.' 862, 84 App. 
Dlv. 526. 

87. Wls.—State V. Superior, 88 N. 

! W. 1100, 108 Wls. 16. 

9a CaL—Ambassador Holding Cor¬ 
poration V. City of Lios Angeles, 69 
P.2d 1001, 7 CaL2d 104--Cottle v. 
City of Los Angeles, 53 P.2d 361, 6 
Cal.2d 140—Snoffer v. City of Los 
Angeles, 48 P.2d 862, 6 Cal.App.2d 
14. 

PuEpose of statute 
The purpose of a statute requir¬ 
ing objections before any work is 
done on a proposed city improve¬ 
ment Is to enable the city officers to 
determine what damages. If any, will 
Imve to be paid by reason of the Im¬ 
provement—Ambassador Eliding 

997. 


Corporation v. City of Los Angeles, 
59 P.2d 1001, 7 Cal.2d 104—Snolfer v. 
City of Los Angeles, 48 P.2d 862, 6 
Cal.App.2d 14. 

8a Cal.—Ambassador Holding Cor¬ 
poration V. City of Los Angeles, 69 
P.2d lOOa, 7 Cal.2d 104—Lane v. 
City of Redondo Beach, 61 P.8d 
1168, 10 Cal.App.2d 475. 

Befezenoe to plana 
VThere there is no established 
grade and ordinance of Intention to 
make street improvement gives no¬ 
tice that grading will be done, re¬ 
ferring reader to plans and profiles 
for more accurate Information, stat¬ 
utory requirements are met and 
property owners must file protest to 
protect their action for damages.— 
Cottle V. City of Los Angeles, 68 P.2d 
361, 5 Cal.2d 140. 

1. Tenn.—Stegall v. City of Chat¬ 
tanooga, 66 S.W.2d 266, 16 Tenn. 
App. 124. 

44 CJ. P 454 note 2. 

2. Mo.—Carson v. St Joseph, 91 Mo. 
App. 324. 

44 CJ. P 454 note 8. 
a Tenn.—Stegall v. City of Chat¬ 
tanooga, 66 S.W.2d 266, 16 Tenn. 
App. 124. 
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provement is constructed in a different way.^ So, 
a contract waiving objections to making a fill in a 
street with sloping embankments extending over ad¬ 
jacent property does not authorize making the fill 
in a negligent manner.^ A release of damages se¬ 
cured by misrepresentations on the part of city offi¬ 
cials is not binding.^ 

Property acquired subsequent to release, A re¬ 
lease of all claims of damages on account of a 
physical grading of a street will preclude an owner 


so releasing from recovering for injury to property 
subsequently acquired 1^ him on such street.^ 

Subsequent holders. Where the owner of a city 
lot releases the city from all damages which may 
result from a proposed change of grade of an abut¬ 
ting street, such release precludes the holder of a 
mortgage lien, who subsequently acquires title by 
virtue of foreclosure proceedings, from recovering 
damages from the city for injuries alleged to have 
been sustained by such change of grade.^ 


7. Payment, Assessment, ob Release befobe Maxing Impbovement 


§ 1262. Payment or Assessment before Mak¬ 
ing Improvement 

Where land Is not taken, damages from the construc¬ 
tion of public Improvements need not be assessed until 
completion of the work; nor need prepayment be made, 
unless the statute provides otherwise. 

Where land is not taken,^ damages resulting to 
property from the construction of public improve¬ 
ments need not be assessed until completion of the 
work;io nor need prepayment be made,^l unless the 
statute, as frequently in the case, provides for pre- 
pa3niient of damages,*^^ or for a preliminary assess¬ 
ment of damages and benefits.^^ Such a provision 
is not impliedly repealed by a subsequent act relat¬ 
ing to specific improvements in which no such re¬ 
quirement is found.1^ A provision of this character 
with specific reference to changes of grade has been 
construed to apply only when .the change is made 
from a grade previously established by the city,^® 
and it has been held that the requirement of pre¬ 
payment need not be followed where a town having 
fixed the grade of a street afterward became a city 


and changed the grade.!® Where a charter provi¬ 
sion requires the money for the payment of damag¬ 
es to have been collected before the city shall take 
possession of property taken, the city will be held 
to have waived its right to have payment of dam¬ 
ages postponed until it shall have collected the funds 
by means of special assessments where it appropri¬ 
ates the property by an actual physical change of 
the grade of the street!^ 

The question whether the making of an improve¬ 
ment can be restrained until payment of damages is 
considered supra § 1137. 

§ 1263. Release before Making Improvement 

A charter prevltlon that no street shall be opened 
and altered unless all claims for damages because of 
such opening or altering shall be released does not apply 
to a change of grade. 

A charter provision that no street shall be opened 
and altered unless all claims for damages because of 
such opening or altering shall be released does not 
apply to a change of grade.!* 


8. Fbooeedings eob Assessment 


§ 1264. In General 

Where a specific mode of assessing damages for land 
taken or Injured Is prescribed by legislative enactment. 
It must be pursued. 


Where a specific mode of assessing damages for 
land taken or injured is prescribed by legislative en¬ 
actment, it must be pursued,!* but, if the city and 
property owners agree on the amount of damages. 


4i CaL—^Dlck v. City of Loa An- 
ffeles. 168 P. 708, 34 Cal.App. 724. 

Bm Op.—^P acific Laundry Co. v. Pa¬ 
cific Bridge Co.. 188 F. 221. 69 Or. 
806. 

e. Ohio.—^In re Akron St., 5 Ohio S. 
& ap. 697, 7 Ohio N.P. 454. 

7. Pa.—^In re Tabor St., 29 Pa.Co. 
214. 

SL Pa.—Shields v. Pittsburgh, 97 A. 
124, 262 Pa. 74. 

9. Ga.—Fleming v. Rome, 61 S-E. 5, 
130 Ga. 883. 

44 G.J. p 455 note 18. 


10. Pa.—Devlin v. Philadelphia, SfB 
A. 21, 206 Pa. 618. 

44 C.J. p 455 note 19. 

11- N.Y.—Rogers v. Attica, 98 N.T. 
S. 666, 118 App.Dlv. 603. affirmed 
81 N.B. 1172, 188 N.Y. 625. 

12. Ga.—^Rome v. Rome Hotel Co., 
63 8M 8S0, 132 Ga. 837. 

44 C.J. p 456 note 21. 

ISL Wls.—^Fller, etc., Co. v. Mil¬ 
waukee. 131 N.W. 345. 146 Wis. 221. 

44 C.J. P 455 note 22. 

1^ Iowa.—^Phillips V. Council 

Bluffs. 19 N.W. 672. 68 Iowa 676. 

IS. Ind.—^Huntington v. Griffith, 41 
N.E. 8. 589, 142 Ind. 280. 
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Wash.—Sargent v. Tacoma, 88 P. 

1048, 10 Wash. 212. 

16k Ind.—Wabash v. Alber, 88 Ind. 
428. 

17. Minn.—^Merits v. St. Paul, 64 N. 
W. 870. 62 Minn. 409. 

18. N.Y.—Rogers v. Attica, 98 N.Y. 
S. 065. 113 App-Dlv. 608. affirmed 
81 N.B. 1172, 188 N.Y. 625. 

19. N.Y.—Clbulas v. Village of Men- 
ands. 82 N.Y.S.2d 861. affirmed 82 
N.Y.S.2d 870, 263 App.Dlv. 768. ap¬ 
peal denied 82 N.Y.S.2d 872, 2i63 
App.Dlv. 906, motion denied 41 N. 
E.2d 166, 287 N.Y. 838. 

Fa.—Petition of Armstrong, 10 Pa. 
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there is no need to submit the matter to the tribunal 
provided by statute.20 Where, under the provisions 
of the statute, the court on the filing of the ordi¬ 
nance authorizing the improvement makes and pub¬ 
lishes an order addressed to all persons concerned, 
the proceeding has been held to be one in rem.^^ 

Applicability of statutes to particular improve- 
ments. Charter or statutory provisions for the con¬ 
struction of improvements of a particular kind may 
by reference adopt the procedure prescribed by oth¬ 
er charter provisions for the ascertainment of dam¬ 
ages in the case of other improvements,*2 or may 
permit the adoption of the procedure fixed by gen¬ 
eral statutes,^® in which case such parts of the pro¬ 
cedure as are applicable may be adopted.24 The 
procedure for assessment of damages prescribed by 
statute in the case of laying out or opening a street 
may be applicable in the case of widening a street, 
but in other cases it has been held not applicable.^^ 
It has been held that the procedure prescribed in 
the case of laying out or vacating a street does not 
apply to the opening of an established street,^^ and 
that a procedure prescribed for laying out, open¬ 
ing, widening, and extending a street does not ap¬ 
ply in the case of changing a grade.^^ A statute 
limited to changes of grade does not apply where 
the improvement consists of grading, paving, and 
curbing nor does a charter provision with re¬ 
spect to the original grading of a street control as 
to damages resulting from the alteration of a 
grade nor does-a statute providing a general sys¬ 
tem of laying out roads in the rural or country por¬ 
tions of a state apply to the laying out of a city 
street®! 

§ 1265. Joinder of Proceedings; Assessment 
of Damages and Benefits 

All persons who sustain damages may usually be 

Diet & Co. 628, 20 Mun.L.R. 21» 

Bowman v. Borough of Strouds¬ 
burg, Com.PL, 8 Monroe Li.R. 74. 

Vt—^Menut & Parks Co. ▼. Cray, 89 
A.2d 842, 114 Vt 41, 166 A.Ij.R. 

404. 

44 C.J. P 466 note 29. 
aa Iowa.—Shelby v. Burlington, 101 
K.W. 101. 125 Iowa 848. 

44 C.J. i> 456 note 80. 
ai. Mo.—Connors v. St Joseph. 141 
S.W. 688, 237 Mo. 612. 
aa. Wls.—^Bagnall v. Milwaukee. 146 
ir.W. 791, 166 Wls. 642. 
as. Mo.—State y. Gtoodrlch, 166 S. 

W. 707, 267 Mo. 40. 
a^ Mo.—State y. Goodrich, supra. 
a& Mo.—^Pleadwell y. Missouri 
Glass Co.. 181 S.W. 941. 161 Mo. 

App. 61. 


Joined In one assessment, but the damages and benefits 
resulting from separate works which do not form part 
of a continuous Improvement cannot be assessed In the 
same proceeding. 

All persons who sustain damages may usually be 
j'oined in one assessment,®® but the damages and 
benefits resulting from separate works which do 
not form part of a continuous improvement cannot 
be assessed in the same proceeding;®® and, where 
the paving and grading of a street are separate acts, 
the damages for each may be assessed at different 
times and the damages for grading may be assessed 
before the paving is done.®^ An assessment of dam¬ 
ages and benefits when the statute so requires must 
be made in the same proceeding.®® 

§ 1266. Who May Institute Proceedings 

The proceedings for the assessment of damages may 
be Instituted only by the persons designated by the stat¬ 
ute. 

The Statutory mode of fixing compensation being 
regarded as exclusive, as discussed supra § 1264, the 
proceedings may be instituted only by the persons 
designated by the statute.®® A coowner of properly 
as tenant by the entirety has the legal capacity to 
maintain the proceedings.®7 

§ 1267. Jurisdiction 

As a goneral rule, a court In appointing commis¬ 
sioners or otherwise proceeding for the assessment of 
damages Is acting under a special and limited Jurisdiction. 

As a general rule it may be stated that a court, in 
appointing commissioners or otherwise proceeding 
for the assessment of damages, is acting under a 
special and limited j’urisdiction,®® which may be ex¬ 
ercised only by a court which is authorized by stat¬ 
ute to proceed,®® and where the facts essential to 
jurisdiction under the statute are shown.-*® Where 
the proceeding is in rem, the court obtains jurisdic- 

35. N.J.—^Franklin Home Bldg. Soc. 
V. Haworth, 89 A. 772, 85 N.J.Law 
683. 

44 C.J. P 456 note 49. 

Deduction or set-olf of benefits see 
supra 5 1252. 

36L N.Y.—Sweeting y. Rochester, 
112 N.Y.S. 225, 127 App.Dlv. 880. 

44 CJ. p 456 note 61. 

37. N.Y.—Application of Stuart, 7 
N.Y.S.2d 156, 169 Mlsc. 167. 

38l N.Y.—domesky y. Suffem, 72 N. 

B. 820, 179 N.Y. 398. 

44 C.J. P 466 note 82. 

38. Pa.—Schuler y. Philadelphia, 18 
A. 947, 10 Pa.Cas. 867. 

44 C.J. p 466 note 88. 

40. N.Y.—Comesky y. SufCem, 72 N. 

R 820, 179 N.Y. 393. 

44 C.J. p 456 note 84. 


86. Pa.—In re New St., 11 A. 410. 

44 CJ. p 466 note 89. 

87. Pa.—^In re Magnolia Ave., 11 A. 
406, 117 Pa. 66. 

88L Fa.—^In re South Brady St, 29 
Pa.Co. 86. 

89. Fa.—Suter y. Wllmerdlng Bor¬ 
ough, 14 FaDist. 391. 

30. Wls.—Church y. Milwaukee, 81 
Wla 612. 

31. Pa.—^In re Sewer St., 8 PaCo. 
226. 

38. Pa—^Dettra y. Philadelphia. 91 
A. 247, 245 Pa 139. 

44 aj. p 466 note 46^ 

33. N.J.—Kerrigan y. West Hobo¬ 
ken Tp., 87 N.J.Law 77. 

34. Fa—^In re Orchard Ava, 83 
Plttsb.Leg.J.,N.S.. 194. 
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tion of the subject matter and of the persons of the 
parties as notified on publication of a notice as pre¬ 
scribed by statute.*! 

§ 1268. Time for Proceedings 

Proceedings for assessment of damages must be be¬ 
gun within the time prescribed by statute. 

The time within which proceedings for assess¬ 
ment of damages may be begun is usually fixed by 
statute and a petition must be filed within that 
time but, if no time is fixed by the statute, pro¬ 

ceedings for damages will be barred only by force 
of the general statute of limitations.^^ As a gen¬ 
eral rule, the right of a landowner to claim damag¬ 
es for an injury resulting from the opening of a 
street is held to accrue so as to start the running of 
the statute of limitations at the time some act is 
done which disturbs the actual possession of the 
owner, and not merely at the completion of the pro¬ 
ceedings through which the city obtains the right to 
appropriate the property.^^ Where the proper au¬ 
thorities adopt and confirm a new plan of streets 
from which a portion of a previously existing street 
is omitted, the confirmation of the plan operates 
as an immediate vacation of the portion of the street 
omitted, and the statute of limitations begins forth¬ 
with to run against landowners injured by the vaca¬ 
tion.^® A city successfully opposing a reference of 
a claim for damages from a discontinuance of a 
street as premature is estopped from thereafter 
claiming that limitations ran against the claim.^® 
Statutes prescribing the time for the commence¬ 
ment of proceedings for damages after completion 

41. Mo.—Cozmors t. St. Joseph, 141 
S.W. 638. 237 Mo. 612. 

4SL IT.Y.—^Application of Stuart, 7 
N.Y.S.2d 156, 169 Misa 167. 

44 aj. p 456 note 52. 

43. IlL^ohn M. Smyth Co. v. City 
of Chicago, 128 N.K 351, 294 IlL 
136. 

Pa.—Brownsville Const. Co. v. Bor¬ 
ough of Centerville, 31 Pa-Dlst. & 

Co. ai6. 29 MU 1 LL.R. 87, 18 Wash. 

Co. 23. 

44 C.J. p 457 note 53. 

44. Pa.—In re Volkmar St, 16 A. 

867, 124 Pa. 820. 

44 C.J. p 457 note 54. 

45. Pa .—Tn re Pulaski Ave.,- 88 A. 

687, 286 Pa, 151. 

4a N.Y.—^Matter of Juniper Ave., 

147 N.Y.S. 631, 162 App.Div. 291, 
appeal dismissed 107 NJBi 1079, 218 
ir.Y. 654. 

47. K.Yd—Application of Stuart, 7 
N.Y.S.2d 156, 169 Mlsc. 167. 

Paving after change ojr grade 
A petition for appointment of com- 


of a change of grade are to be strictly construed,^^ 
and the fact that the property owner was misled 
by an opinion of his counsel will not excuse his 
failure to commence the proceedings within the 
time prescribed,^® but what constitutes the comple¬ 
tion of the change of grade so as to start the run¬ 
ning of the period of limitation is liberally deter¬ 
mined in favor of the property owner.^® 

Time for objection. An objection that the ap¬ 
plication for a jury to assess damages was not 
made within the time limited by law is seasonably 
made when taken on the first legal appearance of 
respondents on the summons before the sheriffs 
jury, where the warrant for the jury was issued 
without any order of notice.®® The failure of a 
city to appeal from orders referring claims for dam¬ 
ages to commissioners for the closing of a street on 
substituting another street does not prevent the 
city from insisting, on appeal from an order con¬ 
firming an award, that the applications for damages 
were premature because made before the substi¬ 
tuted street was actually opened.®^ 

Second proceedings. The fact that a petitioner 
makes a mistake in supposing that the work is com¬ 
pleted when it is not, and files a premature claim, 
will not estop him from filing a second claim after 
the change is effected.®® 

§ 1269. Conditions Precedent 

When required by etatute, a previous effort for an 
agreement as to damages must be made before proceed¬ 
ings may be Instituted for their assessment, or a prior 
application to the municipal officers for the assessment of 
damages must be made as a condition to a proceeding In 
court. 

Oradlng of Intersecting streets 
Where the grading of each of two 
streets which intersected at a comer 
of plaintilTs property was let In a 
separate contract to the same con¬ 
tractor and plaintiff failed to com¬ 
mence proceedings within the statu- 
! tory period of time after the comple¬ 
tion of the grading of the first street 
for damages caused thereby, it was 
held that, even though the work was 
let in two contracts, the grading of 
the two streets should be considered 
as a single project and that proceed¬ 
ings for all dam^ee from the grad¬ 
ing of both streets could be brought 
within the statutory period of time 
after the completion of the grading 
of the second street.—Clbulas v. Vil¬ 
lage of Menande, supra. 

60. Mass.—^RuaseU v. New Bedford, 

5 Gray 31. 

51. N.Y.—^In re Spuyten Duyvll 
Road. 136 N.YjS. 662, 152 App.I>lv. 
114, affirmed 102 N.B. 1113, 208 N. 
Y. 692. 

52. N.Y.—Phlppfa V. North Pelham, 
70 N.T.S. 630, 61 App.I>lv. 442.. 


mlssloners to ascertain damages 
through change of grade by village 
was required to be dismissed for 
noncompliance with statute requir¬ 
ing presentation of claim and com¬ 
mencement of proceeding within six¬ 
ty days and one year, respectively, 
after completion of change of grade 
where grading was completed pur^ 
suant to contract for grading and ac¬ 
cepted by village Nov. 14, 1935, proof 
of claim was verified July 16, 1937, 
proceeding commenced Aug. 10, 1937, 
and paving of street under separate 
contract for improvement of street 
was not completed until July 29, 
1937, since change of grade was com¬ 
pleted Nov. 14, 1935.—Application of 
Stuart, supra. 

48. N.Y.—Application of Stuart, su¬ 
pra. 

40. N.Y.—Clbulas v. Village of Men- 
ands. 82 N.Y.S.2d 361. affirmed 82 
N.Y.&2d 870. 263 App.Dlv. 763, ap¬ 
peal denied 82 N.Y.S.2d 372, 268 
App.Div. 90'6. motion dismissed 41 
N.E.2d 166, 287 N.Y. 888. 
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In accordance with the provisions of some stat¬ 
utes, a previous effort for an agreement as to dam¬ 
ages must be made before proceedings may be in¬ 
stituted for their assessment,®* or a prior appli¬ 
cation to the municipal officers for the assessment 
of damages must be made as a condition to a pro¬ 
ceeding in court.®^ 

§ 1270. Application or Petition 

An application or a petition for the asaeasment of 
damages muat state with reasonable certainty the Juris¬ 
diction of the municipal corporation In making the Im¬ 
provement, the nature of the Improvement, and the fact 
that Injury has been sustained aa a result of the Im¬ 
provement; and It must describe the property affected 
and state the ownership thereof. 

An application or a petition for the assessment 
of damages must state with reasonable certainty the 
jurisdiction of the municipal corporation in making 
the improvement,®® the nature of the improve¬ 
ment,*®® and the fact that injury has been sus¬ 
tained as a result of the improvement ;®7 and it 
must describe the property affected,®® and state 
the ownership thereof.®® The application or peti¬ 
tion must be construed with liberality in deter¬ 
mining its sufficiency with respect to essential al¬ 
legations.®® Such an application, it has been held, 
may be signed for the owner by an agent.®i Where 
a previous application in writing for the assess¬ 
ment of damages must be made to the municipal 
officers, the application must be addressed to the 
municipal officers alone, and not to a body of which 
they form a part.®* 

Filing. A petitioner cannot be affected by the 
failure of the municipal authorities properly to 
file his petition, where he has done all that it was 
possible for him to do to secure such filing.®® 
Where a landowner is not estopped to claim dam¬ 
ages by his consent to an improvement, unless such 
consent amounted to a release, the fact that he 


did not consent need not be alleged.®® 

Mistake as to staMe. Where a petition purports 
to be brought under one section of the statute, and 
the facts alleged are sufficient to authorize the re¬ 
covery under another section, plaintiff will not be 
denied his remedy because he has mistaken the sub¬ 
division of the statute under which his right to re¬ 
dress may exist.®® 

Defects or objections. Informality in address¬ 
ing a petition to the common council as well as to 
the mayor and aldermen is waived where it is acted 
on by the mayor and aldermen without reference 
to the council.®® Although two parties might have 
joined in one petition, when they have no joint 
interest, but their rights are strictly several, the 
compliance with the statutory requirement by one 
of them in his own behalf does not in any way inure 
to the benefit of the other.®^ 

§ 1271. Notice of Proceedings 

Notice of proceedings to assess damages must be 
given to all persons Interested, and the character of the 
notice must comply with the statute. 

Notice of proceedings to assess damages must be^ 
given to all persons interested, or the assessment 
will be invalid.®® Failure to give notice cannot 
be disregarded under a provision requiring ir¬ 
regularities to be disregarded,®® but failure mere¬ 
ly affects the assessment of damages and does not 
invalidate the action of the city in making the im¬ 
provement ;7® and an omission to give the notice 
does not operate to give plaintiff the right to re¬ 
cover in a case in which he would have had no 
claim for damages had the statute been complied 
with.*^! Where notice is not given, interested per¬ 
sons may petition for viewers to assess damages 
and need not open up the proceedings to present 
their claims.^® 


53. Conn.— ^NlcholB v. Bridgeport, 28 
Conn. 189, 60 Am.D. 686. 

44 C.J. P 467 note 61. 

64. Me.—^Pereson v. Bangor, 66 A. 

1019, 102 Me. 897. 

44 C.J. p 458 note <62. 

55. Pa.—McKaelg y. Philadelphia, 
63 Pa.Super. 691. 

44 C.J. p 468 note 68. 

56. N.T.—^People v. Dickey, 142 N. 
T.S. 776, 167 App.Dlv. 794, affirmed 

105 N.B. 1094, 211 N.Y. 599. 

44 CLT. p 468 note 64. 

57. Pa.—^McEaelg v. Philadelphia, 
68 Pa-Super. 691. 

44 C.J. p 458 note 66. 

sa N.T.—^People v. Dickey, 142 N. 
T.S. 776, lfi7 App.Dlv. 794, affirmed 

106 N.EL 1094, 211 N.T. 699. 


Pa.—^In re Hgrbaugh Avenue, 10 Pa 
Co. 440. 

59. Pa.—In re Harbaugh Ave., au- 
pra. 

44 aJ. p 468 note 67. 

6a N.T.—Application of Stuart, T 
N.T.S.2d 166, 169 Mlaa 167. 

61. Pa.—^In re Sharett’s Road, 8 Pa 
89. 

62. Me.—^Persaon v. Bangor, 66 A. 
1019, 102 Ma 897. 

63. Maaa—Garvey v. Revere, 78 K. 
B. 664, 187 Mass. 546. 

64. Pa.—Klenke v. West Home¬ 
stead, 65 A. 1079, 216 Pa. 476. 

66. N.T- —^McMullen v. Mulbor- 
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ough, 148 N.T.S. 605, 168 App.Dlv. 
78. 

6a Mass.—Worcester v. Keith, 6 
Allen 17. 

67. Mass.—^Partridge v. Arlington, 
79 N.B. 812. 193 Mass. 680. 

44 C.J. p 468 note 74. 

6a S.D.—^Haggart v. Alton, 187 N- 
W. 872, 29 S.D. 609. 

44 aj. p 4'58 note 76. 

68. S.D.—Haggart v. Alton, supra. 

7a Me.—Cassidy v, Bangor, 61 Me. 
484. 

44 CJ. p 458 note 77. 

71. N.T.—Trlest v. New Tork, 86 N. 
XL 549, 198 N.T. 626. 

7a Pa.—^In re Orthodox 6L, 82 A. 
444, 169 Pa 499. 
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Character and sufficiency. Where the character 
of the notice is prescribed by statute, the provi¬ 
sion must be complied \vith,73 and a notice which 
fails to state the place of meeting is insufficient.^^ 
Notice must be given in the manner provided for 
by the statute.^5 Where the statute does not ex¬ 
pressly provide for personal notice, notice may 
be given by advertisement posted in the vicinity 
of the contemplated improvement.^® Under a stat¬ 
ute requiring proof of publication of notice by affi¬ 
davit, the misdating of the year of publication in 
the affidavit will not amount to a defect when the 
jurat as a whole discloses the true facts.?^ 

Defects and objections. A defect in the notice 
is not fatal where claimant was not misled and 
appeared in pursuance thereof,^® and an appearance 
waives all questions of service of process.^® A 
property owner who has received notice is in no 
position to complain that other owners were not 
notified.®® It has been held that, under a power 
given the court to cause new parties to be served 
with notice and to direct the manner of service 
thereof as it deems proper, the overruling of an 
objection to the sufficiency of the notice given 
such a party constitutes, in legal effect, an approval 
by the court of the manner of service.®^ 

§ 1272. Jury, Assessors, or Commissioners 
of Assessment 

a. In general 

b. Qualifications 

c. Powers 

d. Objections and waiver 
a. In General 

The power to appoint commisaloners to assess dam¬ 
ages Is entirely statutory, and a failure to comply with 
the terms of the statute will Invalidate assessment pro¬ 
ceedings. 


In accordance with statutory provisions, com¬ 
missioners may be appointed to assess damages.®^ 
The power to appoint commissioners to assess 
damages is entirely statutory, and a failure to com¬ 
ply with the terms of the statute will invalidate as¬ 
sessment proceedings;®® hence, where the statute 
directs the appointment of commissioners by ordi¬ 
nance, their appointment by resolution is void.®* 
The appointment of a commissioner by the city 
council to represent the city in the assessment of 
damages is not an admission on the part of the 
city that the city is liable for damages.®® 

Where an act authorizing the appointment of 
commissioners for the award of damages for chang¬ 
es in grade is amended by a subsequent act, merely 
increasing the amount of damages which may be 
allowed, commissioners duly appointed under the 
former need not be reappointed under the latter 
act.®® 

Compensation. The commissioners in a proceed¬ 
ing to assess damages for change of grade, in the 
absence of a stipulation, will be allowed only the 
statutory per diem compensation.®^ 

b. Qnalificatioxis 

Disinterested persons must be selected as Jurors, as¬ 
sessors, or commissioners. 

Disinterested persons must be selected as jurors, 
assessors, or commissioners.®® Residents and free¬ 
holders are regarded as not disqualified by inter¬ 
est,®® and the fact that officials who pass on the 
claim have been selected by the city does not dis¬ 
qualify them, where the claim is not against the 
city but, if allowed, is collected by assessment.®® 
Where, under the statute, it is contemplated that 
the jury shall try all questions of compensation as 
to all persons injured by the improvement, they 
are not disqualified as to other cases by having 


73. Fla.—Stork v. Philadelphia. 45 A. 
67a, 195 Pa. 101, 49 L..R.A. 600. 

44 CJ. P 459 note 80. 

74. Ind.—^liOgansport v. Pollard, 60 
Ind. 151. 

Neb.—McGavock v. Omaha. 68 N.W. 
543, 40 Neb. 64. 

75. Va.—^Lake Bowling Alley v. 
Richmond, 83 S.E. 97, 116 Va. 429. 

44 CJ. p 459 note 82. 

78. Pa.—In re Womelsdorf Alley, 8 
Pa.Go. 207. 

77. Mo.*—Connors v. St. Joseph, 141 
S.W. 838. 237 Mo. 612. 

7a N.T.—People v. Coler, 61 N.T.S. 
346, 45 App.Dlv.' 463. 

7a Va.—^Lake Bowling Alley v. 
. Richmoni, 82 S.B. 97, 116 Va 429. 
44 OJ. p 469 note 86. 


8a Mo.—^Blansas City v. Block, 74 
S.W. 993, 175 Mo. 483. 

44 C.J. p 459 note 87. 

81, N.T.—^In re University Ave., 169 
N.Y.S. 296, 172 App.Dlv. 680. 

44 C.J. p 459 note 88. 

8a N.T.—Cibulas v. Village of Men- 
ands, 82 N.T.S.2d 370, 263 Ajpp. 
Dlv. 763, appeal denied 82 N.T.S.2d 
872, 263 App.Dlv. 906, motion dis¬ 
missed 41 N.R2d 166, 287 N.T. 838. 

sa N.J.—^Manufacturers' Ijand, etc., 
Co. V. Camden, 59 A. 1, 71 N.J.Law 
490. 

44 C.J. p 459 notes 89. 90. 

Stzlot oompUaiioe zegulred 

N.T.—Cibulas v. Village of Men- 
ands, 32 N.T.S.2d 361, affirmed 82 
N.T.'S.2d 870, 263 App.Div. 763, aj>- 
peal denied 32 N.T.S.2d 472, 268 
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App.Dlv. 905, motion dismissed 41 
N.E.2d 166, 287 N.T. 888. 

84. N.J.—Grleason v. Bergen, 83 N. 
J.Law 72. 

85. S.C.—^Bland v. City Council of 
Sumter, 27 S.E.2d 498, 203 S.C. 
892. 

8a N.T.—People v. Fitch, 41 N.B. 
*695, 147 N.T. 355. 

87- N.T.—Cornish v. South Nyack, 
136 N.T.S. 390. 

sa Conn.—Judson v. Bridgeport, 26 
Conn. 426. 

Mich.—^People v. Brighton, 20 Mich. 
67. 

88. Minn.—McKuslck v. Stillwater, 
46 N.W. 769, 44 Minn. 872. 

44 aj. p 459 note 93. 
sa N.T.—People v. Hahlo, 127 N.1L 
402. 228 N.T. 809. 
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heard one claimant.®^ The presumption that com¬ 
missioners are disinterested freeholders applies even 
where they have been appointed to assess damages 
for a particular improvement.®^ Under a statute 
requiring that the viewers be freeholders, they need 
not be owners of real estate clear of encumbrances 
provided they are owners of real estate as distin¬ 
guished from persons not owning or possessed of 
real estate.®® 

Recital of qudUfications. It is not necessary that 
the qualifications of a board of assessment com¬ 
missioners, appointed by a municipality to act in all 
cases in which it is necessary to ascertain and as¬ 
sess damages and benefits from a public improve¬ 
ment, be set out in each' proceeding as is required 
where they are appointed for a particular or special 
service.®* 

Assessment by mutiicipal council, A statutory 
provision permitting the municipal council to as¬ 
sess the damages to a property owner injured by 
an improvement may be sustained where the prop¬ 
erty owner is afforded the right to appeal on whi^ 
the damages may be passed on by an impartial 
tribunal or jury.®® 

c. Powers 

The powers and authority of commlssfoners or view¬ 
ers are entirely statutory and they cannot effectively act 
In excess of their statutory powers. 

The powers and authority of commissioners or 
viewers are entirely statutory and they cannot effec¬ 
tively act in excess of their statutoiy powers.®® 
Where the court has appointed a jury of view to 
assess the costs of the construction of an improve¬ 
ment, and the jury refuses to consider an item of 
damage to property, for the reason that the order 
did not g^ve them that power, the question should 
be raised by exceptions to the report and not by 
petition to extend the power of the jury.®^ 

d. Objections and Waiver 

Objections to Irregularities In the appointment of, or 
In the exercise of powers by, the jurors, assessors, or 
commissioners must be timely made. 


Objections to irregularities in the appointment 
of, or in the exercise of powers by, the jurors, 
assessors, or commissioners must be timely made.®® 
An objection that the improvement is not such that 
commissioners may be appointed to assess damages 
is waived where not taken by way of objection to 
the order appointing the commissioners and cannot 
be considered on appeal from an order confirming 
their award of damages.®® An objection to the 
qualification of viewers comes too late on excep¬ 
tion to their report where the ground therefor was 
known or would have been disclosed by inquiry be¬ 
fore they began their duties.^ After an appeal 
from the award of viewers which amounts to a pro¬ 
ceeding de novo, the appointment of less than the 
required number of viewers is an immaterial ir¬ 
regularity.® 

i 

Although the statute may require the names of 
owners of lands about to be appropriated for streets 
to be inserted in the process for summoning a jury 
to assess damages, information of the owners’ 
names obtained subsequent to the issuance of proc¬ 
ess will not render it void or irregular.® Failure 
of the process to contain the owners’ names may 
be waived by their appearance before the jury 
without objection to the form of the process.* An 
objection that a board of assessors was not sworn 
to act as a judicial body is waived unless taken on 
the hearing before the board.® Failure to urge a 
jurisdictional defect at the time of an application 
for the appointment of commissioners will not es¬ 
top the city from urging such defect on a motion to 
set aside an order of appointment, where it is not, 
shown that all property owners affected assented.® 

§ 1273. Quashing or Dismissal of Proceed¬ 
ings 

The remedy for error In quashing proceedings for an 
assessment of damages Is by appeal where the right 
thereto Is conferred by the statute. 

The remedy for error in quashing proceedings 
for an assessment of damages is by appeal where 
the right thereto is conferred by the statute,? and. 


91. Waah.—^BCanhattan Bld^r. -Go. v. 

Seattle. 100 P. 830, 52 Wash. 226. 
44 C.J. p 469 note 26. 

99. Mo.—Connors ▼. St. Joseph, 141 
S.W. 688, 237 Mo. 612. 

44 C.J. P 460 note 98. 

93: Pa.—^In re Harbau^rh Ava, 10 
Pa.Co. 440. 

9A. N.J.—Batchelor ▼. Avon-By-The- 
Sea, 74 A. 661. 78 N.J.Law 603. 

96.. Del.—^Fulton v. Dover. 6 A. 683, 
12 A. 394, 31 A.'974, 13 Del. 78. 

96: N.T^—^In re Onderdonk Ave. In 


City of New York, 190 N.Y.S. 462, 
198 App.Div. 286. 

44 G.J. p 460 note 4. 

97. Pa.-^—^In re Booth St. Sewer, 22 
PaJDist 648. 

9a Pa.—Wilson V, caty of Scranton, 
‘21 A. 779. 141 Pa. 621. 

9a N.T.—In re Myrlck, 18 N.Y.S. 
948, 69 Hun 627—^Bartlett v. Tarry- 
town, 8 N.Y.I^. 739, 56 Hun 492. 

1. Fa.—^In re Pennsbura, 2 Fa.Dist. 
18>6, 12 Pa.Co. 213. 


9i Pa—Wilson V. City of Scranton, 
21 A. 779, 141 Pa 621. 

a N.Y, —^Buel ▼. Lookport, 3 N.Y. 
197. 

4. N.Y.—Buel V. Lockport, supra. 

a N.Y.—People v. Gllon. 27 N.Y.S. 
704, 76 Hun 346, alUrmed 48 N.B. 
989, 148 N.Y. 768. 

44 C.J. p 460 note 8. 

a N.Y.—In re Buffalo, 78 N.Y. 862. 

7- Pa—In re Pulaski Ava, 69 A. 
749, 220 Pa 276. 
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where an appeal is not taken within the time pre- viewers states that they gave due and lawful no- 

scribed, a petition to vacate the order quashing the tice of their meeting, proof of such notice is not 

proceedings is properly denied.^ necessary as the presumption is in favor of the 

regularity of the notice.^® 

§ 1274. Hearing and Disposition of Claims Extension of time for hearing. Where a statute 

a. In general under which commissioners are appointed limits 

b. Scope of inquiry and questions deter- the time within which they are required to hear 

minable claims and make awards unless such time has 

c. Evidence been extended on application made to a specified 

d. View court, such application must be made before the 

e. Reopening proceedings time limited expires.!^ 


a IxL (toieral 

In accordance with statutory provisions, a property 
owner who Is damaged by a municipal Improvement is 
entitled to a hearing before the Jurors, assessors, or 
commissioners on the question of damages. 

In accordance with statutory provisions, a prop¬ 
erty owner who is damaged by a municipal improve¬ 
ment is entitled to a hearing before the jurors, 
assessors, or commissioners on the question of 
damages.® However, where the hearing is post¬ 
poned to a day to be fixed in the future and the 
appraisers make their report without giving the 
property owner further opportunity to be heard, 
the irregularity does not amount to a denial of due 
process of law where the property owner has still 
a right of appeal.^® Although a statute contains 
no express provision authorizing the successors in 
office of the members of the board who heard the 
evidence to make the award, the duty devolves on 
them as a continuing duty to be performed by the 
board, but they are unauthorized without the con¬ 
sent of the parties to make an award on the evi¬ 
dence taken before their predecessors without giv¬ 
ing the owner a further hearing.ii 

Notice of hearing. It is the duty of viewers ap¬ 
pointed under a statute of which the object is to 
ascertain all damages and benefits in one proceed¬ 
ing to give notice to and hear all interested parties, 
whether or not they were petitioners, and if no such 
notice has been given, their action will preclude 
none excepting petitioners as others would not 
have had a day in court.i* Where the report of 


Dismissal of claim. The action of statutory 
commissioners in dismissing claims may be re¬ 
viewed by mandamus to compel them to hear and 
determine claims on the merits,^® and, if their ac¬ 
tion constitutes a judicial determination on the facts 
as to their authority to hear the claims, it may be 
reviewed by certiorari,^* but in the absence of ex¬ 
press authority a court will not on motion re¬ 
view, regulate, or control their action.^^ 

b. Scope of Inqnizy aiid Questions Determina¬ 

ble 

The powers of viewers or commissioners are usually 
limited to the ascertainment of the amount of dam¬ 
ages. 

The powers of viewers or commissioners are un¬ 
der the statutes usually limited to the ascertainment 
of the amount of damages,^* and, unless ex¬ 
pressly authorized by the statute under which they 
are appointed, they have no power to determine 
preliminary jurisdictional questions^® or the legal 
right to compensation,®® or to decide other ques¬ 
tions of law,®l or to pass on the location of the 
improvement*® or the necessity of further improve¬ 
ments to relieve existing conditions.®® It has, how¬ 
ever, been held that commissioners may determine 
the ownership of property for which damages are 
sought.®* 

c. Evidence 

The burden Is In general on a petitioner to prove his 
right to the damages which he claims, and evidence 
otherwise competent bearing on proper elements'* of 
damage Is admissible. 


& Fa.—In re Pulaski Ave., supra. 
8 l N.T.—^Burrell v. New York, 149 
.N.Y.S. 812. 164 AppJXv. 245. af¬ 
firmed 118 NJSL 1058. 222 N.Y. 518. 
la Nebd—Burkley v. Omalia, 167 N. 

W. 72., 102 Neb. 808. 

11, N.Y^Burrell v. New York, 149 
N.Y.S. 8(12, 164 App.Dlv. 245. af¬ 
firmed 118 N.SL 1053. 222 N.Y. 518. 
la. Pa.—In, re Liberty St. 11 Pa. 
Diet. 488. 

IBi Pa.-r-fiioweU V. MorzievUle Bor- 
ougb. 29 Pa.Ca L- 


14. N.Y.—Matter of Varian, 185 N. 
Y.S. 132, 160 APP.B1V. 453. affirmed 
99 N.B. 1118, 206 N.Y. 660. 

U. N.Y.—M^ter of VaziaQ, supra. 
1& N.Y.—^Matter of Varian, supra. 

17. N.Y^—Matter of Varian, supra. 

18. 6.C.—^Bramlett v. Greenville^ 70 
8,3. 480, 88 S.a 110. 

19u N.Y. —Matter of Juniper Ave., 
147 N.Y.a 681. 162 AppJ^lv. 291. 
appeal dlamlaaed 107 N.EL 1078, 218 
N.Y. «64. 

44 C.J. p 461 note 22. 


ao. ac.—^Bramlett v. GreenvUl^ 70 

asL 450.88 aa no. 

aL Pa.—In re Delaware Ave., etc., 
10 Pa.DiBt 758, 26 Pa.CO. 416. 

82. Pa.—In re Frederick St, 12 Pa. 
Co. 677. ■ 

23. Ma—Jackson v. Portland. 68 Me. 
56. 

aft. N.Y.—Matter of West.I61st St, 
183 N.Y.S. 894, 149 App.Dlv. 55. 

44 O.J. p 461 note 87. 
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The burden is in general on a petitioner to prove 
his right to the damages which he daims.^^ Evi¬ 
dence otherwise competent bearing on proper ele¬ 
ments of damage is admissible.^^ Hence, every 
part of a general scheme of improvement which 
win affect the value of the property involved is 
proper for consideration,27 but, in order to author¬ 
ize the consideration of a scheme of a municipal 
improvement in determining damages, it is essen¬ 
tial that the scheme shall have been authorized 
and the municipality committed to it.22 

Where the improvement is regularly authorized 
and made, evidence as to the motives actuating it 
is immaterial.2® Further, it is not proper to show 
that the city has been indemnified against loss^o 
or to show the amount of damages allowed the same 
property for prior distinct improvements.®^ It is 
error for viewers to hear and consider testimony as 
to offers of compromise between claimant and mu¬ 
nicipality.®® A selectman who has testified as to 
the value of the property cannot be questioned as to 
awards made by him as one of the board of select¬ 
men in the case of other property.®® An admission 
by the city that the petitioner’s land has been taken 
will not bar the introduction of evidence that the 
land taken was subject to a public easement for 
a highway, and that no damage was caused there¬ 
by.®^ Since the injury accrues when the change 
of grade is made on the ground, it is proper for 
the viewers to refuse to consider evidence as to 
when the grade was established by the town coun¬ 
cil.*® 

The jury should not disregard the direct evidence 
of witnesses who have made measurements as to 
facts in dispute and find such facts according to the 
evidence of witnesses who merely gave their judg¬ 
ment thereon.®* Evidence that buildings were 
erected with reference to a street as it was con¬ 
structed is sufficient to show that they were erected 


to correspond to the established grade.*® 

d. View 

Where commissioners are authorized by law to view 
the premises they are not confined to the sworn testimony 
of witnesses for their Information, and they may exercise 
their own Judgment based on their view of the premises, 
and any other knowledge that they may have. 

Where commissioners are authorized by law to 
view the premises, they are not confined to the 
sworn testimony of witnesses for their information, 
and they may exercise their own judgment based 
on their view of the premises, and any other knowl¬ 
edge that they may have, no matter from what 
source it may come;®* but where the statute re¬ 
quires assessors to receive evidence and testimony 
of the nature and extent of the injury, and, after 
taking and considering such evidence and testimony, 
to make such award as they may deem proper, the 
award must be based on such testimony and evi¬ 
dence.®® While the members of the board are at 
liberty to view the premises in order to enable them 
to understand and apply the testimony, they may 
not disregard the evidence and base their award on 
such a view.^® Where commissioners have viewed 
the property and damages have been established 
by competent evidence, the fact that some improper 
evidence has been admitted will not be ground for 
reversal of their award in the absence of evidence 
that they have adopted an erroneous theory in ar¬ 
riving at their verdict^ i 

e. Reopening Proceedings 

Commissioners for the assessment of damages cannot 
In the absence of statutory authorization, after having 
dismissed a claim, reopen the proceedings. 

Commissioners for the assessment of damages 
cannot in the absence of statutory authorization, 
after having .dismissed a claim, reopen the pro¬ 
ceedings.^.® Where the court has jurisdiction to 
reinstate claims, a reinstatement may be granted 


as. Mass.—Sexton v. North Bridge- 
water, 116 Maas. 200. 

86: Pa.—Iron City Auto. Co. v. 
Pittsburgh, 98 A. 679, 268 Pa. 478, 
L.R.A.1917C 420. 

44 aj. p 461 note 83. 

Elements of damage see supra | § 
1237-1251. 

87. Pa.—^Edsall v. Jersey Shore Bor¬ 
ough. 70 A. 429. 220 FA 591—Bond 
T. PhiladelphlA 67 A. 805. 218 Pa. 
476. 

8a Pa.—Dietrich v. Philadelphia, 94 
A. 274, 248 Pa 686. 

44 aj. p 461 nolle 85. 

59- Pa—^B arnett v. ^ Teadon Bor¬ 
ough, 87 Pa.Super. 97. 

aa Pa— ^Browi^ t. ficrantoA 80 A. 
Ills, SSX Fa. «S1 ' ‘ 


31. Mass.—^Bemls v. Springfield. 122 
M&ss. 110. 

Pa—^M arkle v. PhlladelphlA *0 A. 
149, 163 Pa 844. 

aa Pa—I n re Race St, 86 PaCo. 
89. 

83m Mass.—^Benton v. Brookline, 28 
NJQ. 846. 151 Mass. 250—Phillips 
V. Marblehead. 19 N.E. 647, 148 
Mass. 826. 

3L Conn.—^Potter t. PutnaiA 50 A. 
895, 74 Conn. 189. 

38k Pa—R odgers v. Freemansburg, 
2 PaCo. 518. 

sa Wls.—^Mllwaukes Trust Co. v. 
Milwaukee. 188 N.W. 707, 151 Wls. 
224. 

37. lOwA—^Thompson v. Keokuk. 16 
N.W. 82. 61 Iowa 187. 


aa Mo.—^Kansas v. Baird. 11 S.W. 

243. 562. 98 Mo. 216. 

44 C.J. P 462 note 45. 

39. N.Y.—^People v. Seaman. 154 N. 
7.S. 689. 168 App.Div. 870. affirmed 
111 N.B. 482. 217 N.Y. 70. 

44C:J. p 462 note 46. 

4a N.Y.—^Burrell v. New York, 149 
N.Y.S. 812. 164 App.Dlv. 246, af¬ 
firmed 118 N.E. 1063. 222 N.Y. 613. 
44 C.J. p 462 note 47. 

41. N.Yi—^Matter of Comesky. 8l N. 
Y.S. 1049, 88 App.Dlv. 187. reversed 
on'other grounds 78 N.E. 820. 179 
N.Y. 898. 

42. N.Y.—^People v. Leonard, 84’ N. 
Y.S. 841. 87 APP.D1V. 268. ‘ 

44 G.J. p 462 note 62.' 
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notwithstanding delay on the part of the petitioner 
where prejudice to the city is not shown to have 
resulted from the delay.^s Where the assessors 
have considered all the evidence presented by a 
claimant before making their award, they will not 
be required to reopen the matter to hear further 
evidence.**^ 

§ 1275. Report or Award 

a. In general 

b. Form and contents 

c. Exceptions 

d. Vacating or setting aside 

e. Modification and resubmission 

f. Cbnclusiveness and effect 

a. Ill General 

The ection of commlsslonere Is to be ascertained by 
the final report of the commission. The award must be 
limited to persons who Join In the petition as required 
by statute. 

The action of commissioners is to be ascertained 
by the final report of the commission,^® and until 
that report is filed the commission has not in any 
legal sense fixed the awards and assessments.^® The 
award must be limited to persons who join in the 
petition as required by statute.^7 Commissioners 
have been held to be without authority to award 
damages to owners generally, or to unknown or 
contingent owners who have made no claim,al¬ 
though, under a statute providing for the ascer¬ 
tainment of all damages and benefits in one proceed¬ 
ing, viewers may award damages to all persons in¬ 
jured whether or not they were petitioners.^® 

Time for report. While it has been held that a 
provision fixing the time at which a report shall 
be made is not mandatory,®® it has also been held 
that the time for the report cannot be extended 


by a nunc pro tunc order after the statutory time 
has expired,®! although it may be extended prior 
to such time.®® The fact that the report is filed 
sooner than it should have been filed under the stat¬ 
ute, thereby prejudicing claimant's right to an ap¬ 
peal, is not material where claimant did not con¬ 
template an appeal.®® 

b. Fonn and Contents 

The award must be In substantial compliance with 
the statute which prescribes the essentials thereof. 

The essentials of the report or award of a jury 
or commission to assess damages are frequently 
prescribed by' statute, and the award must be in 
substantial compliance therewith.®^ Unless the 
statute so requires, a bill of particulars of the items 
composing the aggregate award need not be fur¬ 
nished,®® nor need the evidence be reported,®® nor 
need the board state the methods by which it has 
arrived at its conclusion.®^ Where, under the stat¬ 
ute, the viewers are required to consider both dam¬ 
ages and benefits, they should in their report state 
that they have done so in fixing the amount of 
their award,®® and it has been held that the jury 
should report both the damages and the benefits 
separately,’®® but there is also authority which holds 
that it may be presumed that they have followed 
the directions of the statutes.®® Although the re¬ 
port does not state that interest provided by stat¬ 
ute has been included in the award, it will be as¬ 
sumed that such interest was included.®! A defect 
in the title written at the head of the report will 
not overcome the effect of the body of the report 
showing that the viewers viewed the improve¬ 
ment which they were ordered to view.®® 

Amount, The award must be limited to the 
amount claimed in the petition.®® 


4a N.T.—Matter of Vartan, 185 N. 
Y.S. 132, 150 App.Dlv. 458, affirmed 
99 N.£. 1119, 206 N.Y. 660. 

44. N.Y.—People v. Coler, 61 N.Y.S. 

845, 45 App.Div. 468. 

4a N.Y,—^In re Pugsley Ave.. 112 N. 

E. 918. 218 N.Y. 234. 

4a N.Y.—In re Pugsley Ave., supra. 
44 C.J. p 462 note 67. 

4fr, Cal.—^In re Beale St., 89 Cal. 
495. 

4a N.Y.—Gtoodrlch v. Otego, 110 N. 

R 162, 216 N.Y. 112. 

44 C.J. p 461 note 29. 
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,6a Nebi^Burkley, y, Omaha, 167 N. 
" W. 72, 102 ^?sb. 808, 814. 
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866, 121 Pa. 696. 
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Pa. 250. 
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c. Exceptions 

Exceptions to the report or to the swerd must be 
timely made. 

Exceptions to the report or to the award must 
be timely made,®^ and where, under the statute, 
provision is made for exceptions and a hearing 
thereon before the viewers and also for the fil¬ 
ing of exceptions to be heard and disposed of by 
the court on the return of the report to the court 
by which the viewers were appointed, after which 
final decree is to be made, questions which the prop¬ 
erty owner desires to raise should be made before 
the viewers in the first instance or at least upon a 
hearing before them when the report is made up.®® 
Hence, where one does not appear before the 
viewers to raise questions of fact on which he wish¬ 
es to be heard, he may properly be held to have 
waived them unless he accounts satisfactorily for 
his failure to appear before the viewers.®® 

Questions of form or of law arising on the face 
of the record, however, may be brought to the at¬ 
tention of the court by exceptions by anyone in¬ 
terested without regard to his appearance or non- 
appearance before the viewers.®^ Exceptions to 
the report of viewers will be overruled when the 
question raised can be determined more satisfac¬ 
torily on the trial of an appeal.®® The sustaining 
of exceptions to an award filed by some of the 
property owners made parties does not result in 
vacation of the entire award, and the award may 
stand as to those owners not excepting thereto with¬ 
out reassessment.®® 

The municipality may not, on exceptions to the 
award, plead that the ordinance or contract pertain¬ 
ing to the improvement was illegal for the reason 
that it imposed a debt on the municipality in ex¬ 
cess of the constitutional limitation.^® . 

d. Vacating or Setting Aside 

As a general rule, the award of a Jury or commission 
will not be disturbed unless some error of law Is manl- 
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fest or It Is apparent that they adopted erroneous prin¬ 
ciples In reaching their conclusion. 

As a general rule, the award of a jury or com¬ 
mission will not be disturbed unless some error 
of law is manifest or it is apparent that they adopt¬ 
ed erroneous principles in reaching their conclu- 
sion,7^ and their findings as to the facts are or¬ 
dinarily final,*^® or at least will not be set aside as 
contrary to the evidence where there is a substantial 
conflict in the evidence but a report may be set 
aside where it is apparent that the viewers did not 
act on their own judgment.^^ In any event the 
power of the city to set aside an award is not to 
be drawn from a doubtful implication, but may 
arise only from an express grant or necessary in¬ 
ference,^® and although there may be power to 
set aside a report, such power does not authorize 
the commission to be discharged and a new one 
appointed.'^® The fact that borough officials have 
been negligent, in not regarding a proper service 
of notice of the proceedings and in failing to be 
present at such proceedings, will not authorize 
them to have a report set aside.77 The fact that 
one of several persons joined in an assessment 
of damages secures the setting aside of the assess¬ 
ment as to himself will not inure to the benefit of 
other persons joined in the assessment.^® 

A suit in equity to cancel an award win not lie. 
where complainant has an adequate remedy cer¬ 
tiorari or mandamus.79 

e. Modification and Besnbmission 

The report may be referred to the^ eame jury of 
view to correct errors or omissions. Where the statute 
provides only for a confirmation of a report or Its refer¬ 
ence back to the commissioners, the report may not be 
modified. 

The report may be referred to the same jury of 
view to correct errors or omissions.®® Where the 
jury find an owner specially benefited to the amount 
of damages awarded claimants and assess all the 
damages awarded on sustaining exceptions to the 


MUNICIPAL COBPOBATIONS 


04. Pa.—^In re Frederick fit., 26 A. 
778, 165 Pa. «28. 
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184. 
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report on the ground that the award should have 
been in favor of exceptants and payable by the city, 
the court may send the report back to the same jury 
of view for further consideration and amendment 
and they need not be reswom;®! but where the 
statute provides only for a confirmation of a report 
or its reference back to the commissioners, the re¬ 
port may not be modified.®^ Where a special stat¬ 
ute with reference to an incorporated borough pro¬ 
vides that the same proceedings shall be had for 
the view and appraisement of damages as are di¬ 
rected by the general road laws of the state, the 
court may direct a review of an assessment of dam¬ 
ages in the same manner as though the assessment 
had been made under the general road law.^^ 

f. Gondnsiveness and Effect 

Where by statute a particular board Is given sole 
power to appraise damages and assess benefits, Its Judg¬ 
ments are conclusive end binding unless set aside on an 
appeal as provided for by the statute. 

Where by statute a particular board is griven 
sole power to appraise damages and assess benefits, 
its judgments are conclusive and binding unless set 
aside on an appeal as provided for by the statute.^^ 
The acceptance of the report of the jury or com¬ 
missioners by the councils® or other authorized 
body or tribunal®® has the effect of a judgment, 
but, until it is accepted or approved as provided 
for by the statute under which proceedings are had, 
it is not a final adjudication of a debt due by the 
municipality.®^ Where viewers failed to allow 
any damages because of the establishment of a grade 
and their report is confirmed without objection by 
the abutting owner, he cannot thereafter claim 
damages in a proceeding for the assessment of dam¬ 
ages and benefits growing out of the actual grading 
and paving of the street.®® 

Matters concluded. Where,' under the statute, 
the award is made conclusive as to the amount of 


damages, it is not thereby conclusive as to the per¬ 
sons entitled.®® Where the wife holding as a ten¬ 
ant by the entirety with husband fails to unite with 
him in a claim for damages, an award to the hus¬ 
band under such circumstances does not bind the 
wife or include her interest.®® Where the city has 
approved a report assessing damages to a certain 
person as owner of property, it cannot deny such 
ownership on appeal.®^ 

Setting aside confimiation. Where the parties 
have had a full and fair hearing and the report of 
viewers has been confirmed, it has been held that 
the parties who have appeared and been heard can¬ 
not raise even the want of jurisdiction as a ground 
for striking off the confirmation and setting aside 
the award.®® 

§ 1276. Appeal 

a. In general 

b. Who may appeal; parties 

c. Time for appeal 

d. Allowance and perfecting of appeal 

e. Scope and extent of review in gen¬ 

eral 

f. Trial de novo 

g. Disposition of cause 

h. Costs and attorney’s fees 

a. In General 

The right of appeal must be exercised according to 
the terms on which It It given by the statute. 

The existence of a right of appeal may be essen¬ 
tial to due process of law where the assessment is 
not made in the first instance by an impartial tri¬ 
bunal.®® However, being statutory, it must be ex¬ 
ercised according to the terms on which it is giv¬ 
en.®® Although the right is not expressly given, it 
may exist by implication.®® The owner cannot be 
deprived of his right to appeal by a decision that 
he has not been damaged®® or by a failure of view- 
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sa. La.—re Rofflgnac St, 4 Rob. 
857. 

83. ‘ Pa.—In re C St, 13 A. 846, 118 
Pa. 171. 

84. Conn.—Wliltmore v. Hartford, 
114 A. 686, 96 Conn. 611. 

I>eL—^Fulton v. Dover, 6 A. 638, 12 A. 
894, 81 A^ 974. 13 Del. 78. 

86. Ind.—^Busenbark v. Crawfords- 
vUle, 87 N.E: 278, 8 IndJVpp. 678. . 

Hass.—Gkiddard v. Worcester, 9 Gray 
88 . 

8ft Nt^T.'—People V. Asten, 49 HoW. 
' Pr. 495, kfflmpd 62 '^.T. 628. 

44 OJ. p 494'ilote 92. ‘ . 

87. Pa.—In re Olii Tacony Road, 82 

«Pa.Bbper: 444.’' ' 


8ft —^Lageman v. Pittsburg, 47 

Pa.'Super. 498. 

89. N.Y.—-103 Park Ave. CO. v. Ex¬ 
change Buffet Corp., 192 N.Y.S. 
808, 200 App.Dlv. 111. 

9ft N.Y.—Goodrich v. Otego, 146 N. 
Y.S. 497, IdO App.Dly. 849. 

91. N.Y.—Wright V. BuUer, 64 Mo. 
166. 
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96. Pa.—Hare ▼. Rice, 21 A- 976, 142 
Pa. 608. 

44 C.J. p 464 note 2. 

9ft Cal.—Wilcox V. Engebretsan, 116 
P. 760, 16a Cal. 288. 
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BedsloiL of aoallaUillty 
Where the statute provides that 
any person aggrieved by an assess¬ 
ment of damages by the municipal 
officers may have them determined by 
the court,'.a decision by the munici¬ 
pal officers that the municipality is 
not liable and that no damages are to 
be assessed Is appealable.—^Hurley 
V. South Thomaston, 64 A. 10'60, 101 
Mb. 688. 
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ers to make a finding as to 

Notwithstanding there is a special provision in 
the charter of the city as to the taking of appeals 
from an assessment of damages at the time a gen¬ 
eral statute as to such appeals is enacted, an appeal 
is thereafter properly taken under the general stat¬ 
ute and it has been held that a statute providing 
that the court may, on the hearing of such parties 
as choose to contest, modify, approve, and confirm 
the report of street viewers, which confirmation 
shall be final and conclusive on all parties, operates 
as an impHed repeal of the right to demand a review 
under an earlier statute.®® An act providing for 
particular improvements and allowing an appeal 
from an assessment of damages does not deprive a 
person of an alternative remedy imder the terms of 
a general statute,^ and a statute providing that a 
person aggrieved may appeal from the city council 
to the board of county commissioners does not pre¬ 
clude an application to a court for a jury to assess 
the damages under the terms of a general statute.® 

Jurisdiction. An act allowing appeal to a desig¬ 
nated court vests such court with exclusive jurisdic¬ 
tion.® Where the statute provides for appeal from 
the decision of a city council on the report of com¬ 
missioners without designating the particular court 
to which the appeal shall be taken, the appeal may 
be entertained by a court having general appellate 
jurisdiction over appeals from inferior tribunals.^ 

Effect of pendency of appeoL The effect of an 
appeal from an assessment of damages depends 
largely on the provisions of the statute; where land 
is taken for an improvement an appeal sometimes 
vacates a decision to the extent that the owner is 
entitled to possession during his appeal,® but under 
other statutes the city may take possession on giv¬ 
ing bond;® and it has been held that no final as¬ 
sessment for benefits can be made while an appeal 
involving the question of damages is pending.*^ 


Further appeals. In a jurisdiction in which the 
only procedure by which the judgment of a lower 
court may be reviewed is by appeal, the judgment of 
the court on appeal from an award of damages by 
a board of public works is not reviewable where the 
statute provides that the judgment of the lower 
court shall be final and that no appeal shall lie there¬ 
from.® Under some statutes a ruling on a petition 
for review of an order assessing damages is not re- 
viewable by the higher court except as to questions 
of law.® 

b. Who May Appeal; Parties 

Where the statute contemplates the ascertainment of 
all damages and benefits In a single proceeding, It has 
been held that all persons Interested have a right to ap¬ 
peal from the action of the viewers whether or not they 
are petitioners for damages. 

Where the statute contemplates the ascertainment 
of all damages and benefits in a single proceeding, 
it has been held that all persons interested have a 
right to appeal from the action of the viewers 
whether or not they are petitioners for damages.^® 
Although the statute under which a jury is appoint¬ 
ed restricts the right of appeal to the party whose 
property is taken, a municipality may nevertheless 
appeal when such right is given under a general 
statute but a city cannot appeal as a party ag¬ 
grieved if it has no interest in the merits of the 
controversy and is not a party to the proceeding.^® 
The fact that members of the board of commission¬ 
ers assessing the damages are appointed and com¬ 
pensated by the city does not preclude the city from 
appealing-!® Notwithstanding, before making an 
improvement, the city has required indemnity from 
persons interested in the improvement, such 
persons are not proper parties where under the stat¬ 
ute the sole issue is as to whether the property of 
an abutting owner has been injured by the city, and, 
if so injured, to what extent.!^ 
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5. Kan.—Kansas City v. Kansas 
Fac. R. Co., 18 Kan. 381. 

6. Conn.—^Messer y. Wlldman, 2 A. 
706, 63 Conn. 494. 

Minn.—^Hennessy v. St Paul, 46 N. 
W. 363, 44 Minn. 306. 

7. Pa.—Pittsburgh v.. Kyth, 26 
PittBb.L.eff.J.,N.S., 316. 

8L Ind.—^Indianapolis v. L. C. 

Thompson Mfg. Co., 81 NB. 1166. 
82 N.E. 640, 40 Ind.App. 636. 

44 aj. p 467 note 56. 

9. Me.—Inhabitants of Thomaston 
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Agency 

The rule that the principal may 
not be heard to object to that which 
It through Its agent has done, does 
not apply, for the commissioners are 
not agents of the city.—Gunne v. 
City of Newark, supra. 
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c. Time for Appeal 

The appeal must be taken within the time limited by 
statute. 

The appeal must be taken within the time limited 
by statute.i5 Where the statute provides for ex¬ 
ceptions to the report of viewers to be filed in the 
court appointing them and also an appeal to anoth¬ 
er court on which a trial by jury is allowed, it has 
been held that an exception and appeal may be tak¬ 
en separately or at the same time,i® and the fact 
that exceptions have been filed does not extend the 
time within which an appeal might be taken.i^ 

d. Allowance and Perfecting of Appeal 

Where the right to appeal la clearly conferred, It 
will not be defeated because the procedure la not clearly 
Indicated. 

Where the right to appeal is clearly conferred, it 
will not be defeated because the procedure is not 
clearly indicated.^* A requirement of the statute 
as to the filing of an affidavit that the appeal is not 
for delay is valid^s and mandatory.^® The validity 
of an order allowing an appeal from an award 
made by commissioners of assessment must be at¬ 
tacked by certiorari or other direct proceedings and 
its invalidity cannot be urged on a rule to show 
cause why the verdict of the jury on appeal should 
not be set aside.*! 

Bond. Where the statute is not specific as to the 
bond which is to be given, it would seem that a good 
bond approved and preserved by the officials having 
to do with the conduct of the proceedings will meet 
all substantial demands.** 

Amendment. An appeal reciting that it is taken 
from a decision assessing benefits to property may 
be amended by substituting the word "damages” for 
"benefits” where it appears that no benefits have 
been assessed, but that damages have been awarded 


for taking property.** 

e. Scope and Extent of Review in General 

The matters reviewed on an appeal In proceedings to 
assess damages are to be confined to those presented by 
the record. 

The matters reviewed on an appeal in proceed¬ 
ings to assess damages are to be confined to those 
presented by the record,*^ and where the functions 
of a jury are limited to the ascertainment of the 
amount of damages, only the amount of damages 
can be reviewed on an appeal from their award.** 

Where the statute provides that the viewers shall 
assess damages and benefits and that appeals shall 
be from the net amount only, the appeal from the 
award of the viewers brings up the whole case, in¬ 
cluding both damages and benefits.*® A claim for 
damages which has not been presented to the lower 
tribunal cannot be considered.*^ A property own¬ 
er who takes an appeal from the award of apprais¬ 
ers to the circuit court waives defects in antecedent 
proceedings to establish the improvement,** and in 
general defects and irregularities in the proceedings 
are usually regarded as waived by a failure to make 
timely objections thereto.** 

f. Trial de Novo 

Ordinarily, where the statute provides for an appeal 
to the courts from the decision of a Jury of view, board 
of assessors, or other subordinate tribunal exercising 
quasl-judiciai power, the court, as far as the quasi- 
judicial questions before such subordinate body or board 
are concerned, takes up the matter de novo. 

Ordinarily, where the statute provides for an ap¬ 
peal to the courts from the decision of a jury of 
view, board of assessors, or other subordinate tri¬ 
bunal exercising quasi-judicial power, the court, as 
far as the quasi-judicial questions before such sub¬ 
ordinate body or board are concerned, takes up the 
matter de novo.*® So, where the statute provides 
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Snbjeots acted on in waling asnens- 
ment 

Under a statute providing a reme¬ 
dy by appeal to t^ courts to prop¬ 
erty owners for relief against griev¬ 
ances which they may have against 
the assessment of benefits and dam¬ 
ages made by the city authorities on 
account of the contemplated Im¬ 
provement, the inquiry Is limited to 
the subjects on which the city au- 
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thorltles acted in making the as¬ 
sessment.—Central Urban Co. v. City 

of Milwaukee, 15 N.W.2d 869, 246 
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for an appeal with the right to demand a trial by 
jury from the report of viewers, the trial on appeal 
is de novo.^l On an appeal from awards of a jury 
of view assessing damages and benefits for opening 
or widening a street, the municipality is not entitled 
to a joint issue, but each claimant, and each person 
against whom an award has been made, is entitled 
to have his case tried by itself, unaffected by the 
questions pertaining to the other cases.^^ 

Pleading atid issues. In the absence of statutes, 
formal pleadings are not required, 33 and it may be 
discretionary with the court to proceed to trial with¬ 
out the framing of formal issues.®^ An agreement 
of counsel to waive pleadings, however, does not 
relieve a plaintiff from proving his case with the 
same measure of proof necessary to establish it as 
if such agreement had not been entered into.®^ 
Where the parties have agreed on a single issue, all 
questions which the parties might have raised by 
more extended pleadings must be considered as 
waived by their agreement.®® A petitioner cannot 
by amendment on appeal incorporate a claim for 
damages to property not covered by his original pe¬ 
tition where to do so would deprive the municipal¬ 
ity of a statutory right to have damages assessed 
by viewers in the first instance.®^ 

Evidence. The necessity of the production of 
evidence and the materiality of the evidence offered 
must be determined by the issue arrived at by the 
pleading.®® 

View of premises. On an appeal from an award 
of viewers appointed to assess damages from change 
of grade of street, whether to allow a view of the 
premises is in the discretion of the court®® A stat¬ 
ute providing for a view as a matter of right in ac¬ 
tions brought for damages does not apply to an ap¬ 
peal from an award of viewers appointed by the 
court^® 

81. Pa.—Gaughan v. Scranton. 109 
A. 682, 266 Pa. 686—Sweeney y. 

Scranton. 74 Pa.Super. 848. 

38. Pa .—In re Edgmont Ave., 28 Fa. 

Diet. 256. 

33. N.J.—Miller v. Newark. 85 N.J. 

Law 460. 

44 C.J. p 466 note 86. 

34. Wls.—Milwaukee Trust Co. v. 

Milwaukee, 181 N.W. 489, 146 Wls. 

245. 

36. Pa.—Mc^dden Co. v. Philadel¬ 
phia, 69 Pa.Super. 44. 

33. Pa.—^Burdsall v. Lansdowne 
Borough, 68 Pa.Super. 215. 

44 C.J. P 466 note 89. 

37. Pa.—^Nlckey y. West York Bor¬ 
ough,'22 Pa.i>lst. 64ff. 


Findings. A finding that several parcels as a 
whole were not affected or injured in connection 
with a distinct finding that one of such parcels is 
injured and affected is a sufficient finding of what 
portion of plaintiff’s premises is affected by the im- 
provement.^1 

g. Disposition of Oanse 

In accordance with statutory provisions the court on 
appeal may reduce the award of damage. An award will 
not be reversed and sent back to the commissioners be¬ 
cause of a minor error In the computation of damages. 

In accordance with statutory provisions the court 
on appeal may reduce the award of damages.^® 
Where the scope of the appeal is to be confined to 
determining the amount of damages to be appraised, 
it is improper for the court to include interest in 
its judgment*® An award will not be reversed and 
sent back to the commissioners because of a minor 
error in the computation of damages.** 

A charter provision to the effect that, if, on ap¬ 
peal from an assessment by the board of street com¬ 
missioners, the judge to whom, or the committee to 
which, the appeal is referred shall find cause to al¬ 
ter the appraisal and assessment, then the judge or 
committee shall reapportion the whole amount of 
damages and benefits on the persons or land special¬ 
ly benefited, does not authorize the committee, on 
the alteration of the assessment of a person appeal¬ 
ing, to make a new assessment.*® This is partic¬ 
ularly true where notice to owners other than appel¬ 
lants that on the hearing of the appeal their assess¬ 
ment of benefits and damages will be reviewed is 
not provided for,*® and the committee is without 
power to change the assessments of owners who did 
not appeal in an action by an owner who d*d ap¬ 
peal, but can only reapportion the gain or loss to 
appellants among owners specially benefited,*7 and 
any reapportionment of benefits and damages should 

court power to reaaaesB the dam¬ 
ages, the court has power to reduce 
the damages awarded.—^HaU y. Meri¬ 
den, supra. 

43. Conn.—^Bishop y. City of Meri¬ 
den, 162 A. 846, 116 Conn. 624. 

44. Beduotloa firom principal la- 
stead of from interest 

A damage award In street vacation 
proceedings will not be reversed, 
with Its attendant expense, because 
commissioners deducted a set-off 
from the principal of award, instead 
of from the Interest—^Matter of 
White Plains Road, 170 N.T.S. 1018, 
188 APP.D1V. 878. 

48. Conn.—^Newton’s Appeal, ,79 A. 
742, 84 Conn. 234. 

46. Conn.—^Newton’s Appeal, supra. 

47. Conn.—^Newton's Appeal, supr^ 


3& Pa.—^Burdsall v. Lansdowne 

Borough, 68 Pa.Super. 216. 

44 C.J. p 467 note 41. 

38. Pa—Bond Y. Philadelphia, 67 A. 

806. 218 Pa 475. 

44 C.J. p 467 note 42. 

4Ch Pa—^Bond V. Philadelphia supra 
—^Frazee v. Manufacturers Light 
etc., Co., 20 PaSuper. 420. 

41. Wls.—Schmidt v. Milwaukee, 
135 N.W. 883, 149 Wls. 867. 

48. Conn.—Hall y. Meriden, 48 Conn. 
416. 

Power to reassess damages 

Under a statute providing for an 
application to a specified court for 
relief by one aggrieved by the as¬ 
sessment of compensation by the 
municipal officers, and giving the 
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be as of the date of assessment by the board of 
street commissioners and not as of the date of the 
report of the committee.*® On appeal from an or¬ 
der refusing to rescind an order of confirmation on 
the ground that appellant had not had notice of the 
hearing on exceptions, the order will be affirmed 
where the facts presented support an assumption 
that appellant was represented by counsel and had 
his day in court*® 

On appeal from the judgment rendered on an ap¬ 
peal from the confirmation of an assessment made 
by the board of public works, where the record is 
not such as to permit the court to separate proper 
items of damages from those improperly allowed, 
the cause will be remanded for new trial.®® 

h. Costs and Attorney’s Fees 

Where the plaintiff Is entitled to coats In all cases 
where damages are recovered, the right of a property 
owner to costs Is not affected by the fact that ha re¬ 
covered on appeal a smaller sum than the Jury of view 
had awarded him. 

Where plaintiff is entitled to costs in all cases 
where damages are recovered, the right of a prop¬ 
erty owner to costs is not affected by the fact that 
he recovered on appeal a smaller sum than the jury 
of view had awarded him.®i Where a proceeding 
for the making of an improvement is unauthorized, 
an abutting owner is entitled to recover the expens¬ 
es incurred by him in showing the invalidity of the 
proceedings and may be given an allowance for 
counsel fees and costs.®® 

§ 1277. Certwrari 

The proceedings of a board of assessors or commis¬ 
sioners for assessment and of a board of review acting 


on their award are revlewable by certiorari, at least 
where the statute does not provide that the decision 
shall be final. 

The proceedings of a board of assessors®* or 
■commissioners for assessment®* and of a board of 
review acting on their award®® are judicial and re- 
viewable by certiorari, notwithstanding the provi¬ 
sion made by statute for a review of the report of 
the board of assessors by a board of revision of 
assessments,®* at least vrhere the statute does not 
provide that the review by the board of revision 
shall be final,®^ although it seems that, where the 
board of assessors is authorized in its discretion to 
estimate and determine damages, its decision reject¬ 
ing a claim is final and conclusive.®® Where the 
statute conferring the right to damages provides 
that the confirmation of the assessment by a partic¬ 
ular board of revision shall be final as to ^e amount 
of damages, the proceedings cannot be reviewed as 
to honest errors affecting damages by way of cer¬ 
tiorari in a jurisdiction wherein the writ of certi¬ 
orari may issue only where the right is not express¬ 
ly taken away by statute,®® and such a limitation 
on the right of review is valid.*® However, such 
a provision does not preclude the consideration on 
certiorari of questions of jurisdiction, fraud, and 
willful conduct on the part of the officials compos¬ 
ing the boards of assessment and review.*i In 
any event the court cannot by certiorari direct the 
commissioners to state in their return on what prin¬ 
ciples they acted or what facts they assumed as the 
basis of their award.*® 

Final judgment. In accordance with the general 
rule, considered in Certiorari § 20, certiorari ordi¬ 
narily will not issue before final determination of 
the proceedings.*® 


9. Payment op Award 


§ 1278. In General 

Where damages are recovered, provision must be 
made for their payment within a reasonable time. In 
accordance with statutory provisions damages may be 
payable from the fund raised by the assessment and 


collection of benefits, or they may be payable from gen¬ 
eral municipal funds. 

Where damages are recovered, provision must be 
made for their payment within a reasonable time.** 


48. Conn.—>Newton*8 Appeal, supra. 

40. Pa.—^In re Tioga St., 62 A. 926, 
218 Fa. 846. 

SOL Wla.—Milwaukee Trust Co. v. 
Milwaukee, 181 N.W. 439, 146 Wls. 
845. 

61. Fa.—Maxwell ▼. Ludwlck Bor- 
.ough,^ 7 Fa.Dlst. 528. 


64. K.Y.-Jn re Fitch, 41 NJBl 699, 
147 N.T. 834. 

44 C,J. p 468 note 61. 

65. N.T.—People v. Seaman, 111 N. 
R 482, 217 N.T. 70. 

56L N.T.—^People v. Seaman, supra. 
44 C.J. p 468 note 68. 

67. N.T.—People v. Seaman, supra. 


6fl; Paj—Huckesteln v. Allegheny 68i N.T.—^People v. Hennessy, 100 
fCity. 80 A. 982, 166 Pa. 867. N.R 407, 206 N.T. 760. 


68-. N.T.—^People v. Seaman, 111 N. 

R*482; 217 N.T. TO. 

44 p 467* note 60. 


68. N.T.—People v. Hahlo, 127 N. 

K 402. 228 N.T. 309. 

44 C.J. p 468 note 66. 


00. N.T.—People v. Hahlo, supra. 

44 C.J. p 468 note 67. 

61. N.T.—People v. Hahlo^ supra— 
103 Park Ave. Co. v. Exchange 
Buffet Corpw, 192 N.T.S. 808, 200 
AppJMv. 111. 

6a. N.T.—^People v. Stillings, 124 N. 
T.S. 929, ’68 Mlsc. 66, affirmed 127 
N.T.S. 1187, 142 APP.D1V. 937. 

44 CJr. p 468 note 69. 

68. Mo.^—State v. Goodrich, 165 S.W. 

707, 267 Mo. 40. 

44 C.J. p 468 note 71. 

64. N.J.—Fink Y. Newark. . 46 N.J. 
Law 11, 
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Hence, where, under the particular statute involved 
in the proceedings, damages, are not payable until 
benefits have been assessed, such assessment must 
be made within a reasonable time.®® Where, under 
the statute, the proceedings as to each tract of land 
affected by the improvement are separate, the statu¬ 
tory time for payment of an award for one tract is 
not extended by pendency of appeals as to other 
tracts which are affected by the same improve- 
ment-®® , 

Persons entitled. If the city has no notice of an 
adverse claim, it will not be liable for the amount of 
an award paid to a person holding the apparent ti¬ 
tle,®7 but, if the funds are still held hy the city, one 
claiming in opposition to the person named in the 
assessment list is entitled to the award on establish¬ 
ing his right by a suit against such person,®® and the 
city will be liable to the adverse claimant if it pays 
the award to the unsuccessful litigant after no¬ 
tice.®® A court of equity may determine as between 
rival claimants to a fund which one is legally enti¬ 
tled to it, where the discretion of the board of as¬ 
sessors is confined by the statute under which the 
improvement is made to the existence and amount of 
damages to the property involved.^® 

Where husband and wife join to secure compen¬ 
sation for damages to realty held by them as ten¬ 
ants by the entirety and affected by a change in the 
grade of a street, the award should be paid into* 
court, retained Until the death of a tenant, and then 
paid to the survivor, the income in the meanwhile 
being divided.^! If money has been paid into court 
for unknown owners, an applicant is not entitled to 
it until he has complied with the requirements of 
the statute.^® If an owner institutes suit against a 
lessee to recover an award paid the latter by the 


city, he thereby ratifies the action of the city in 
paying the award and is estopped to sue it for the 
amount of the award.^® Under a statute providing 
that, when damages for municipal improvements in 
cities of the second class are paid into court, the 
right thereto may be determined on motion of a 
claimant, the fact that a claimant in his motion 
asked to be made a party to the proceeding for the 
improvement does not affect his right to the dam¬ 
ages, where the case was tried as a claim for dam¬ 
ages under the statute.*^^ 

Effect of payment and acceptance. Acceptance 
of payment of an award estops a property owner 
subsequently to set up its inadequacy^® or to object 
to a mere irregularity in the assessment of dam¬ 
ages,‘7® and where the part of the cost of an im¬ 
provement to be borne by the city has been estimat¬ 
ed by commissioners, and their estimate accepted 
and paid, the city cannot subsequently assess part of 
its share on the property owners.^^ 

Fiifid from which made. Under statutes provid¬ 
ing for the assessment both of benefits and damag¬ 
es which are based on the theory that benefits found 
and collected will pay the damages, the fund raised 
by the assessment and collection of benefits is the 
primary fund from which damages are to be paid,^® 
and notwithstanding the city, before entering on the 
work of the improvement, is required to file a bond 
indemnifying property owners who may be injured 
against loss or damages, claimant who has been 
awarded damages cannot proceed directly against 
the city to collect the award until the procedure pre¬ 
scribed for the collection of benefits and their ap¬ 
plication to the payment of damages has been pur- 
sued.7® So, under a statute providing that the cost 
of an improvement should be assessed on property 


Jiut comptnMbtloiL 

Although the award has not been 
paid, where land hfis been taken for 
a street and the owner has per¬ 
mitted the city 'to occupy It and 
place Improvements thereon, he will 
be enjoined from closing up or ob¬ 
structing the street, but the city will 
at the same time be compelled to 
give him Just compensation, Includ¬ 
ing the payment of the award and 
Interest thereon.—Jersey City v. 
Fitzpatrick, 80 N.JJSq. 97. 

When' ooastraofion begi^ 

Under a statute providings that 
damages awarded for laying out a 
highway shall not be payable until 
the land Over which the highway 
le' te be tocated has been entered 
on In order to construct It, an award 
of damages feir faking land for a 
proposed street becomes payable on 
the day the work 'of <^hhtruotlon be¬ 


gins, In the absence of a contract 
to the contrary.—Averlll v. Boston, 
80 N.B. 683, 193 Mass. 488. 

6B. N.J.—^Flnk y. Newark, 40 N.J. 
Law 11. 

66L Conn.—Hoper v. New Britain, 89 
A. 850, 70 Conn. 459. 

Minn.'—State v. Minneapolis Park 
Com'rs., 24 N.W. 187, 33 Minn. 624. 
67. N.T.—Cassidy v. New York, 17 
N.T.S. 71, 62 Hun 368. 

Persons entitled to damages see su¬ 
pra S 1258. 

6a N.T.—Hatch v. Bowes, 48 N.T. 
Super. 426, 54 How.Pr. 489. 

6a N.T.—Hatch v. New York. 82 N. 
Y. 486. 

7a N.Y.^ohnson v. Pettit, 106 N. 
Y.S. 780, 120 App.Dlv. 774. 

'71. N.Y.-^odrlch v. Otego, 110 N. 
SL 162, 216 N.Y. 112. 
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72. N.Y.—In re De Wlnt, 1 Cow. 696. 
44 C.J. p 469 note 84. 

7a N.Y.—Cassidy v. New York, 17 
N.Y.S. 71, 62 Hun 368. 

74. Mo.—Hull y. Phillips, 107 S.W. 
21, 128 MoJ^pp. 247. 

75. Minn.—Kell y. St Paul. 50 N.W. 
88, 47 Minn. 288. 

44 C.J. p 470 note 17. 

7a Mich.—Rentz y. Detroit 12 N. 

W. 694, 911, 48 Mich. 644. 

44 C.J. p 470 note 18. 

77. Va.—Norfolk y, Chamberlain, 16 
S.B. 780, 89 Va. 196. 

7a Pa.—^Pittsburgh v. Irwin, 85 Pa. 
420. 

Wis.—State V. Superior, 61 N.W. 

. 1014, 81 Wis. 649. 

79. Pa.—^Pittsburgh y. frwln, 86 Fa. 
420. 

Indemnity against dcunages see infjra' 
i 1289. 
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benefited, damages may not be collected out of gen¬ 
eral municipal funds, but persons injured should 
compel collection of assessments to meet their 
claims.80 It is, however, competent for the legis¬ 
lature to direct payment for an improvement from 
a general fund, and, where a special assessment has 
been levied, direct that the amounts paid thereon be 
refunded and if damages are made payable out 
of a fund raised by assessment of benefits, and such 
assessments are not levied or collected, the city is 
sometimes held liable out of its general funds.^^ 

Deductions and offsets. Deduction may be made 
by the city of sums due it for taxes which are liens 
on the land.83 

Interest, In some jurisdictions, under express 
provisions of the statutes, an award of damages 
bears interest,34 the validity of such statutes having 
been sustained,36 and this although they are given 
a retroactive operation.36 Where interest under a 
charter provision runs only as a penalty against the 
city for wrongfully withholding payment, the pro¬ 
vision is not applicable where an award runs to un¬ 
known owners and the municipality does not know 
to whom payment should be made.37 Where the 
statute provides for interest on the award from the 
time of the change of grade to the time of pa 3 rment 
of the award, the interest begins to run from the 
time when the work is completed.38 

§ 1279. Remedies 

An action at law will usually He agdnst a municipal 


corporation for the payment of an award of damages. 
If the award was made to unknown owners recovery may 
be had by one who can prove his right and title to It. 

An action at law will usually lie against a munici¬ 
pal corporation for the payment of an award of 
damages,33 and a person who has a lien on the 
amount of an award made to another may maintain 
a joint suit against the municipality and the parties 
interested to obtain the sum to which he is enti- 
tled.30 If the award was made to unknown owners, 
recovery may be had by one who can prove his 
right and title to it.31 Where the statute provides 
that certificates of indebtedness for the award shall 
be paid from an assessment on the property specially 
benefited, it has been held that an action will not lie, 
but that the proceeding must be by mandamus,®* jn 
a proceeding to compel the city to collect and pay 
over damages awarded, an objection that the report 
does not show on its face the qualification of the 
commissioners is waived by the city in admitting in 
its return that commissioners have been appointed, 
since it will be presumed that the city appointed 
qualified persons.®* 

Time to sue and limitations. Any legislative pro¬ 
vision as to the time of bringing suit must be com¬ 
plied with,®4 but suit may be brought notwithstand¬ 
ing the pendency of appeals of other owners from 
the assessments of benefits and damages,*3 and not¬ 
withstanding, by the decision of the appeal, the 
amount of benefits assessed to plaintiff may be in- 
creased.38 The right to sue may be affected by a 
contract between the owners and the municipality.*^ 


BOk N.T.—Matter of Bay Twenty- 
Third St, 46 N.T.S. 660, 20 App. 
Dlv. 28. 

Wash—Seavey v. Seattle, 49 P. 517, 
17 Wash. 361. 

81. N.Y.—People v. Molloy, 54 N.T. 
S. 1084, 36 App.Dlv. 136, affirmed 
65 N.B. 1099, 161 N.T. 621. 

88. Ill.—^People ex rel. Chicago Title 
& Trust Co. V. Village of Glencoe, 
23 N.E.2d 697, 372 Ill. 280—Flamm 
V. Thompson, 252 IlLApp. 601. 

44 aJ. p 469 note 98. 

83. N.T.—Carpenter v. New Tork, 
64 N.T.S. 839, 61 App.Div. 684— 
Carpenter v. New Tork, 60 N.T.S. 
633, 44 App.Dlv. 230. 

Deduction of benefits see supra i 
1252. 

BA. N.T.—^People v. Prendergast ®5 

' N.B. 715, 202 N.T. 188. 

44 C.J. p 469 note 97. 

Interest as element of damages see 
su^ra i 1251. 

85.' N.T.—^People v. Prendergast, 129 
N.T.S. 428, 70 Mlsc, 698, affirmed 
128-l^T.S.al'89, 143 App.Dlv. 935. 

88 . N.T.—One Hundred and Forty- 
' itlnth Bt Realty Co. v. Prend^ 


gaat, 167 N.T.S. 367, 179 App.Div. 
786. affirmed 119 N.E. 1068, 222 N. 
T. 654. 

44 C.J. p 469 note 99. 

87. N.T.—Matter of Blnsteln, 185 
N.T.S. 227, 160 App.Div. 856, af¬ 
firmed 102 N.B. 1102, 208 N.T. 688. 

88. N.T.—Crane v. Craig, 130 N.E. 
609, 280 N.T. 462. 

44 C.J. p 469 note 2. 

89. IlL—^Bloomington v.'Brokaw, 77 
DL 194. 

44 CJ. p 470 note 6. 

90l N.T.—^Toungs v. Stoddard, 60 N. 
T.S. 475, 27 App Dlv. 162. 

91. N.T.-^iaher v. New York, 57 
N.T. 844. 

98.' N.J.—^Hopper v. Union Tp., 24 A. 

887, 54 N.J.Law 243. 

Mandamus to compel payment of 
damages see Mandamus 5 178 b. 

93. Iowa.—State v. Keokuk, 9 Iowa 
488. 

94. Tenn.—Chattanooga v. Neely, 37 
■S.W. 281, 97 Tenn. 627. 

96b Conn.—^Rpper v. New Britain, 39 
, A. 850, 70 Conn. 469. 
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96. Conn.—^Roper v. New Britain, 

supra. 

97. After assessments 

(1) Under a contract whereby 
landowners agree that, in considera¬ 
tion of the Immediate laying out of 
a street and of any assessment for 
its costs being delayed until dam¬ 
ages caused to them should be de¬ 
termined, and of the damages being 
set off against the proportionate part 
of the cost which might be levied 
on their respective estates, the pay¬ 
ment for the damages shall be de¬ 
layed until the balance due from 
them after making the set-off ha» 
been determined, such owners are 
not entitled to recover damages be¬ 
fore the assessments have been made 
and the balance determined, where 
they had made no request for the 
assessment.—^Boston Water Power 
Co. V. Boston, 80 N.R. 598, 194 Mass^ 
671. 

(2) However, such an agreement 
not accepted by the city because • oT 
its failure to act so as to furnish: 
a consideration ^erafor does not 
prevent the running of limitations^ 
agalqst an awaird of damages for the- 
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Defenses. In such an action the city may not set 
up irregularities in its own proceedings.®^ 

Pleading, In an action to recover the damages 
awarded in street opening proceedings, a general al¬ 
legation that the acts required of commissioners 
were performed, setting them out in detail, and that 
the land was taken, is sufficient.®® Where the 
award is to be paid from a special assessment, it 


has been held that in order to support an action it 
must be alleged that the assessment has been paid.^ 

Restraining payment. Where the statute provides 
for the recovery of payments which have been made 
to persons not entitled thereto by an action for mon¬ 
ey had and received, equity may enjoin the payment 
of the award to one not entitled thereto.® 


10. AcnoKS FOR Damages 


§ 1280. In General 

An action on tho case will lie against a municipal 
corporation for Its negligence In falling to levy and col¬ 
lect special assessments to pay damages awarded. 

An action on the case will lie against a municipal 
corporation for its negligence in failing to levy and 
collect special assessments to pay damages award¬ 
ed;® and the remedy of owners of property taken 
for street widening by mandamus does not deprive 
them of such a right of action.^ In such an action 
costs and expenses incurred in other actions in at¬ 
tempting to enforce the city’s liability cannot be re¬ 
covered where the actions failed because not au¬ 
thorized by the law.® 

§ 1281. Nature, Form, and Exclusiveness of 
Remedies 

The mode of recovery, If any, provided for by the 
etatute conferring the right to damages for consequential 
Injuries to property arising from public Improvements 
must be pursued. 


Since the right to damages for consequential inju¬ 
ries to property arising from public improvements 
lawfully made rests entirely on constitutional or 
statutory provisions, as discussed supra § 1219, the 
mode of recovery, if any, provided for by the stat¬ 
ute conferring the right must be pursued,® and the 
proper^ owner, being confined to the statutory rem¬ 
edy, cannot by virtue of the statute maintain an ac¬ 
tion for damages.^ However, unless the statutory 
remedy is expressly made exclusive, it is not a bar 
to a common-law action by one whose property has 
been wrongfully appropriated for public use without 
compensation.® Where damages are secured by the 
constitution, an action at law may be maintained, 
where no mode of recovery is prescribed by the con¬ 
stitution or by statute.® 

If damages result from an improvement unlaw¬ 
fully or negligently made, the remedy is by action 
of tort, not under the statute,i® and the property 
owner is not confined to the statutory remedy where 


taking: of land for the proposed 

fltreet.—^AveriU v. Boston. 80 N.E. 

583, 198 Mass. 488—44 C.J. p 470 

note 18. 

'98L Ill.—Chlcagro v, Wkeeler, 25 Ill. 
478» 79 Am.D. 842. 

44 C.J. p 470 note 14. 

-99. Minn.—^Daley v. St. Paul, 7 
Minn. 890. 

1. Wash.—Seavey v. Seattle, 49 P. 
517, 17 Wash. 361. 

44 C.J. p 470 note 16. 

S. N.Y.—103 P&rk Ave. v. Exchange 
Buffet Corp., 192 N.T.S. 808, 200 
App.Dlv. 111. 

3. Ill.—^Mecartney v. Chicago, 112 
N.E. 676. 278 Ill. 276. 

44 C.J. p 470 note 23. 

4. Ill.—^Mecartney v. Chicago, su¬ 
pra. 

& IlL—^Meccotney v. Chicago, su¬ 
pra. 

5. Iowa.—Corcoran v. City of Des 
Moines, 216 N.W. 948, 206 Iowa 
406., 

3£lch.—City of Detroit v. Grlgg Han¬ 
na Lumber & Box Co., 296 N.W. 
810, 296 Mich. 416. 


44 C.J. p 471 note 27—^1 C.J. p 993 
note 28. 

7. Pa.—^Kunkle v. Borough of Ford 
City, 168 A. 169, 805 Pa. 416— 
Robinson v. Norwood Borough. 64 
A. 689, 216 Pa. 876—Hirsh v. Mc¬ 
Govern. 100 Pa.Super. 1. 

44 C.J. p 471 note 28. 

Aoqulescenee la improvemeat by 
oouaty 

Where county, apparently with¬ 
out any authority from borough, re¬ 
surfaced part of street so as to 
raise grade In front of plaintiffs’ 
property, with the result that when 
heavy rains occurred the property 
was flooded and damaged, but bor¬ 
ough authorities voiced no objec¬ 
tion to the Improvement and supple¬ 
mented work by providing a drain, 
the Situation was the same as 
though borough had taken the cus¬ 
tomary preliminary, legal steps, and 
plaintiffs’ remedy for consequential 
damages was In a proceeding before 
viewers, rather than In trespass.— 
Hughes V. Borough of Elizabeth, 22 
A.2d 726, 843 Pa. 175. 

Failure to adopt best plan. 

The fact that the best plan has not 
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been adopted will not render the 
municipality liable in an action of 
trespass.—^Robinson v. Norwood Bor¬ 
ough, 27 Pa.Super. 481. 

8> Ga.—Atlanta v. Hunnlcutt, 22 S. 
E. 130, 95 Ga. 188. 

Ill.—Corpus Juris quoted la Eoslckl 
V. S. A. Healy Co., 88 N.E.2d 625, 
629, 812 IlLApp. 307, affirmed 44 
N.E.2d 27. 380 111. 298. 

9. Pa.—^Bear v. Allentown, 28 A. 

1062, 148 Pa. 80. 

44 C.J. p 471 note 80. 

Damage txom earth slides 
When an owner’s right to exclusive 
use and enjoyment of his property is 
invaded by earth slides for which 
municipality Is responsible. If under 
circumstances of particular case the¬ 
ory of the cause of action Is adapted 
to relief sought. It is sufficient 
whether brought on theory of tres¬ 
pass, nuisance, negligence, or under 
constitutional prohibition against 
taking or damaging of private prop¬ 
erty for public use without Just 
compensation.—^Kuhr v. City of Seat¬ 
tle, 181 P.2d 168, 16 Wash.2d 601. 
la Mass.—Bacon v. Boston, 28 NJB2. 
9, 164 Mass. 100. 
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the city has not proceeded in accordance with the 
statute^i or with the ordinance authorizing the im¬ 
provement.^* Where proceedings are brought un¬ 
der the statute, and a municipality agrees that the 
form of action embraces all questions that might be 
considered in relation to the improvement, it will be 
estopped to assert that the owners should have had 
recourse to their action of trespass for damages 
based on an improvement in part made without au- 
thority.i® A distinction cannot be drawn between a 
right of action for damages for closing a street and 
for the vacating of a street where the final order of 
vacation is self-executing and closes the street to 
the publicA^ 

Where the right of the city to perform the act 
complained of is conceded, a property owner has no 
remedy by certiorari.^® 

§ 1282. Filing Claim as Condition Precedent 

If the statute provides that claims for damages must 
be filed with the municipal corporation, the filing of 
claims In the manner and time prescribed In the statute 
becomes a condition precedent to an action. 

If the statute provides that claims for damages 
must be filed with the municipal corporation, the fil¬ 
ing of claims in the manner and time prescribed in 
the statute becomes a condition precedent to an ac- 
tion,i® but in the absence of such provision, or in 
cases to which it does not apply, claims need not 
be filed before bringing suiL^^ The statute contem¬ 


plates a notice which may provide the municipality 
an opportunity to make an investigation to protect 
its rights^® and an opportunity to make an adjust- 
ment.i® Notwithstanding a charter provision re¬ 
quiring claims for damages to be presented within 
the time and in the manner therein provided, it has 
been held that a claim for damages is not necessary 
where the taking or damaging of property is con¬ 
templated by the plan and is a necessary incident 
to the making of a public improvement.*® On the 
other hand, where an item of damages is not con¬ 
templated by the plan of the work or a necessary 
incident to the making of the improvement, it sounds 
in tort, and a claim therefor must have been filed.*^ 
A statute requiring notice to the municipality of 
claims for damages does not prevent the owner 
from filing a claim for damages to his property be¬ 
fore the improvement is finished.** 

Sufficiency, A substantial compliance with the 
statute requiring a claim to be filed is generally suf¬ 
ficient, and exactness of description or detail is not 
required.** The claim is to be construed liberal¬ 
ly,*^ and statements made according to ordinary in¬ 
formation are sufiicient.*® Allegations not required 
by the statute need not be included ;** nonessential 
allegations which are included may be regarded as 
surplusage.*^ Where the statute requires the filing 
of a claim as a condition precedent to any suit 
against the dty, a property owner cannot file a 


Pa.—Hlnh v. McGovern, 100 Pa. 
Super. 1—McCkirmacdc v. Hajiover 
Tp., Com.Pl., S2 IjUZ.Liegr.Reflr.Rep. 
207—Gvetan v. Borougfh of Glasa- 
port, Com.Pl., 90 Pitt8b.Leg.J. S69. 

44 CJT. p 471 note 81. 

11. Wls.—^Plttelkow V. Milwaukee, 
69 N.W. 808, 94 Wla. 661. 

44 CJ. p 473 note 88. 

la. Pa.—Garland Chain Co. v. Ran¬ 
kin Borough, 76 A. 607, 286 Pa. 389. 

ISL Pa.—Slatera of Third Order of 
St. Francis v. Mill vale Borough, 69 
Pa.Super. 302. 

14. Ihd.—Indianapolis v- li. C. 
Thompson Mfg. Co., 81 N.B. 1166, 
82 K.E. 640, 40 IncLApp. 635. 

1& Iowa.—^Borghart v. Cedar Rap¬ 
ids, 101 N.W. 1120, 126 Iowa 813, 
68 L..RJL 806. 

1& Kian.—Campbell v. Wichita Un¬ 
ion Terminal R. Ga. 168 P. 883, 
101 Ran. 817. 

44 GJT. p 472 note 45. 

Olalni Md timeay ffisd 

M.Y.-=-01lmlas v. Village of Menands, 
88 N.T.S.2d 861. affirmed 82 N.Y.S. 
2d 870, 268 App.Dlv. 768, appeal 
dazOed 82 l^Y.S.8d 878, 268 App. 
Dtv. 906, motlmi dismissed 41 N.E1 
•tdlCe.-aSTil’.T. 8S8. ' 


17. N.Y.—Victor A. Harder Realty 
& Const. Co. V. City of New Yorfc 
64 N.Y.S.2d 810. 

Wash.—Clark v. City of Seattle, 287 
P. 29, 156 Wash. 319. 

44 C.J. p 472 note 46. 

la Ala.—Cnimly v. City of Birm¬ 
ingham, 16 So.2d 278, 244 Ala. 634. 

N.Y.—^Felder v. George H. Fllnn Cor¬ 
poration, 45 N.Y.S.2d 439, 181 

Mlso. 119. 

19. Ala.—Crumly v. City of Birm¬ 
ingham, 15 So.2d 278, 244 Alcu 
634. 

sa Wash.—^Hollenbeck ▼. Seattle, 
158 P. 18, 88 Wash. 822. 

44 C.J. p 478 note 47. 

SI. Wash.—Solaatic Products Co. v. 
City of Seattle, 268 P. 880, 144 
Wash. 691. 

44 CJr. p 473 note 48. 

29. Waeh.—Hleber ▼. Spokane, 181 
P. 478, 78 Wash. 122. 

S3. Wash.—Solastle Products Co. v. 
City of Seattle. 258 P. 880, 144 
Wash. 691. 

44 C.J. p 478 note 61. 

Claim held sufflotent 

N.Y.—^E^lder v. George H. Fllnn Cor¬ 
poration, 46 N.Y.a2d 489, 181 Mlsc. 
119. 
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24. Wash.—Solastlo Products Co. v. 
aty of Seattle. 268 P. 880, 144 
Wash. 691. 

"Owner and/or lessee^ 

A notice of claim charflrlng dty 
with negligence In the construction 
of a subway adjacent to plalntUTs 
building was not defective In that 
claimant’s relation to building was 
set forth as “owner and/or lessee,” 
where no prejudice resulted to the 
city.—^Felder v. George H. Fllnn Cor- 
poraUon, 46 N.Y.S.2d 489, 181 Mlsc. 
119. 

25. Wash.—Solastlo Products Co. v. 
City of Seattle, 268 P. 880. 144 
Wash. 691. 

sa. N.Y.—^Felder v. George H. Fllnn 
Corporation, 46 N.Y.S.2d 489, 181 
Mlsc. 119. 

Statement that elty paused Injury 
Notice of claim was not defective 
on ground that it failed to state 
that city or any of its agents or 
servants brought about the alleflred 
injury, since such allefliations are 
not required by statute relating to 
notice.—^F^lder v. George H. Fllnn 
Corporation, supra. 

27- N.Y.—Church of the Holy Com¬ 
munion V. City of New York, 50 
N.Y.S.2d 948, 182 ICiao. 1069.‘ 



63 C.J.S. 


MUNICIPAZ CORPORATIONS 


§ 1281 


claim to enforce a statutory obligation resulting 
from legal acts, and in his action recover damages 
resulting from tortious acts,*® and, where a claim 
is required under a charter providing that it shall 
specify the items of damages, an action cannot be 
maintained for an item of damages not covered by 
the claim.*® 

Where the statute does- not provide that all own¬ 
ers of the d^aged property must join in the claim 
or file separate claims for their respective interests, 
a claim for the full amount of the damages hied by 
a part owner is sufficient to support a joint action 
by the owners.*® An owner is not protected by a 
claim, filed within the statutory period, by one to 
whom the property was conveyed after the improve¬ 
ment was made, where the claim was not filed on 
behalf of the former owner but in antagonism to 
his right.*i 

§ 1283. Accrual of Cause of Action and Lim¬ 
itations 

Where the statute Impoaing liability provides how 
the amount shall be ascertained, a cause of action for 
damages does not arise until the municipal corporation 
has failed to perform Its duty In ascertaining the dam¬ 
ages. Unless otherwise provided by statute the general 
rule In respect of damages from a change of grade la 
that a cause of action does not arise until there has been 
an actual physical change In the grade. 

Where the statute imposing liability provides how 
the amount shall be ascertained, a cause of action 
for damages does not arise until the municipal cor¬ 
poration has failed to perform its duty in ascertain¬ 
ing the damages.** The cause of action for dam¬ 
ages by a progressive slide resulting from removal 
of lateral support does not accrue tmtil the slide ac¬ 
tually invades plaintiff's property, although the mar¬ 
ket value is depreciated by its approach.** An ac¬ 
tion to recover consequential damages occasioned by 
an improvement lawfully made cannot be said to 
arise ex delicto' and hence to be barred by a statute 


applying to actions for damages so arising,*^ nor 
can a statute of limitations specifically applicable to 
damages from grading be applied in the case of 
other improvements.** A constitutional provision 
for compensation, where private property is dam¬ 
aged for public use, does not make that a nuisance 
which was not a nuisance before, and does not au¬ 
thorize an action against a city for damages caused 
by the construction of sewers, brought more than 
the period of limitations after the work was done, 
on the ground that it is a continuing nuisance.** 
An accrued right of action cannot be affected by 
subsequent action by the city.*^ 

Change of grade. Unless otherwise provided by 
statute,** the general rule in respect of damages 
from a change of grade is that a cause of action 
does not arise until there has been an actual physical 
change in the grade,*® and the statute of limita¬ 
tions does not begin to run until such time,^® al¬ 
though it runs from the time the work is begun, 
or the particular part of the work is reached which 
directly causes the inujry,^* or, according to other 
authorities, from the time of completion.^* Thus it 
has been held that it is not necessary that the grad¬ 
ing be completed in order that the property owner 
may recover for such injury as has been occasioned 
by the work already done.^^ The right of action 
for a subsequent change of grade of a sidewalk does 
not accrue on a change of grade of the street in¬ 
volving only the carriageway.^* 

§ 1284. Defenses 

The fact that all the abutting property owners except 
one wanted the grade of a street changed Is no defense 
to the liability of the municipal corporation for damages 
to such person's property caused by such change. 

The fact that all the abutting property owners 
except one wanted the grade of a street changed 
is no defense to the liability of the municipal cor¬ 
poration for damages to such person’s property 


flS. Wl8.—Smith V. Sau Claire,' 63 
N.W. 744. 88 Wls. 466. 

44 C.J. p 473 note 49. 

S9. Wash.—Willett v. Seattie, 166 
P. 876, 96 Wash. 632—Casassa v. 
Seattle, 134 P. 1080, 75 Wash. 
867. 

ao. Ala.—Crumly v. City of Birm¬ 
ingham, 16 So.2d 278, 244 Ala. 
634. 

SI. N.Y.—Matter of Grote St., 128 
N.T.S. 619, 139 App.Dlv. 69. appeal 
dismissed 98 N.B. 1122, 199 K.T. 
649,. - 

32. Conn.—Qllpln v. Ansonla, 86'A. 
' 777. 68 fcoDn. 72. 

44 aJ. p 478 note 64.' 


33. Wash.—^Marks v. Seattle. 152 P. 
■ 706, 88 Wash. 61. 

34, La.—^Foster v. New Orleans, 99 
So. 686. 166 La. 889. 

36. La.—^Foster v. New Orleans, su¬ 
pra. 

36. Ga.—^Atkinson v. Atlcmta, 7 S.B. 
692, 81 Ga. 626. 

37. Wash.—^Island Lime Co. v. City 
of Seattle, 257 P. 842, 144 Wash. 
296. 

38L Minn.—^McCarthy v. St. Paul, 22 
Minn. 627. 

Pa.—Matter of Fifth. St, etc., 12 
Phlla. 687. 

1^39. Pa.—Pennsylvania Range Boiler 
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Co. V. City of Philadelphia, 28 A2d 
723, 344 Pa. 34. 

44 C.J. p 474 note 60. 

41k Neb.—Hllger v. Nebraska City, 
149 N.W. 807, 97 Neb. 268. 

44 C.J. p 474 note 61. 

41. Pa.—Nyhart v. Taylor Borough, 
81 Pa.Super. 686. 

42. Pa.—Welser v. York, 24 Pa.Dlst 
901. 

43. Iowa.—'Villas v. Chloago. etc., R. 
Co., 162 N.W. 796, 179 Iowa 1244. 

44 C.J. p 474 note 64. 

4A Iowa.—Hempstead v. Des 

Moines. 18 N.W. 676, 63 Iowa 86. 

44 C.J. p 474 note 65. 

4& Conn.—Tanner v. Manchester, 
108 A. 660. 94 Conn. 149. 
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caused by such change.^* The municipality may 
not set up a contract between it and the state for 
construction of a highway within the city limits 
as a defense to alleged liability for failure to con¬ 
struct the highway within a certain time.^^ Where 
a municipality withdraws its suit for an injunction 
to test the right of an abutting owner to damages, 
and agrees to submit the questions to a jury which 
would have been submitted to the commissioners, 
it waives the issue of the legal right of the abutting 
owner to compensation and can subsequently raise 
no issue except the question whether he has been 
damaged, and, if so, to what amount.'^S 
An owner may not accept and retain an amount 
allowed in compromise and bring an action for the 
balance claimed.^® The failure to object to a spe¬ 
cial tax levied for improvement does not estop an 
owner to maintain an action for damages where, in 
the proceedings for the levy of the tax, the city au¬ 
thorities are not authorized to pass on or allow 
damages that may accrue to abutting property.®® 

§ 1285. Pleading 

a. Declaration, complaint, or petition 

b. Plea or answer 

c. Amendments 

d. Issues, proof, and variance 

a. Declaration, Complaint, or Petition 

The declaration, complaint, or petition In an action 
for damages attendant on the construction of a public 
Improvement must state the facta essential to a cause 
of action. 


As in other cases, the declaration, complaint, or 
petition in an action for damages attendant on 
the construction of a public improvement must 
state the facts essential to a cause of action.®^ In 
the absence of a statutory or constitutional provi¬ 
sion for consequential damages arising out of the 
making of a public improvement, a declaration 
seeking damages must allege either a physical in¬ 
vasion or trespass upon the property or negligence 
or unskillfulness in the making of the improve¬ 
ment.®® It must be alleged that the act complained 
of was that of defendant in its corporate capacity 
or of an officer, agent, or servant for whose acts 
defendant is responsible.®® The complaint must 
identify the property"®^ and should state the title 
or interest of plaintiff.®® 

The complaint in an action for damages resulting 
from a change of grade must show a- prior es¬ 
tablished grade,®® that there was a duly authorized 
change of grade,®^ that damages resulted there¬ 
from,®® and that defendant was responsible for 
the damage.®® Nonconsent of plaintiff to the 
change of grade need not be alleged.®® Surplus¬ 
age in the complaint may be ignored ;®i and some 
defects may be cured by verdict.®® 

Authority and power to make improvement. An 
averment as to whether or not the work was done 
under legislative authority is unnecessary where, 
by virtue of constitutional provisions, the right to 
recover damages is the same in either case.®® 
Where it is sought to hold an improvement district 


40. Ga.—^Amerlcus v. Tower, 59 S. 
B. 484, 8 Ga.App. 159. 

Batoppel by consent to Improvement 
see supra S 1260. 

47. Tex.—City of Gainsville v. Ama- 
rose, dv.App., 67 'S.W.2d 1064, er¬ 
ror dismlasee. 

48. S.C.—Bramlett v. Greenville. 70 
S.EL 450, 88 S.C 110. 

40. Wyo .—^Rawlins v. Jungquist, 94 
P. 464, 96 P. 144. 16 Wyo. 403. 

44 CJ. p 474 note 70. 

6a Utah.—Gray v. Salt Iiske City. 
188 P. 1177, 44 Utah 204, AnmCas. 
1916D 1135. 

51. Ga.—City of Atlanta v. Hudg¬ 
ins, 19 S.B.2d 508, 193 Ga. 618. 

AllegatioBs li41d svfflolsat 

Ga.—City of Atlanta v. Hudgins, su¬ 
pra—City of Atlanta v. Hines, 147 
-S.K 4a4, 89 GaA.pp. 499. 

111.—^Euwema Co, t. McKay Engi¬ 
neering A Construction Co., 45 N. 
SL2d 555, 816 IlLApp. 660. 

44 C.J. p 474 note 74 [a]. 

JUlegatioiui held Siimfiolsat 

Gaq-City of Atlanta v. Hudgins, 19 
'S.^2d506.198 Ga.€l&. 


53. Fla.—^Bowden v. Jacksonville, 42 
So. 394, 52 Fla. 216. 

53. Ala.—^Dothan v. Horseman, 78 
So. 88, 197 Ala. 499. 

44 C.J. p 474 note 76. 

64. Complalait hM sufficient 
Mont.—Drew v. Butte, 119 P. 279, 44 
Mont. 124. 

55. Minn.—^Daley v. St. Paul, 7 
Minn. 890. 

44 CJ. p 476 note 88. 

sa N.D.—Johnson v. Granville, 161 
N.W. 721, 86 N.D. 91. 

44 CJ. p 476 note 88. 

Balstng street above established 
grade 

A complaint for damages occa¬ 
sioned by raising a street “above 
the established grade*' has been held 
defective In not showing that the 
grade had been legally established.— 
Valparaiso v. Adams, 24 N.E. 107, 
123 Ind. 250. 

57. Conn.—Cook v. Ansonla, 84 A. 

183. 66 Conn. 413. 

44 CJ. p 475 note 89. 

5a Ind.—^Anderson v. Bain. 22 K.E. 
823. 120 Ind. 264. 
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S9. Mo.—State ex rel. C. H. Atkin- 
son Paving Co. v. Aronson, 188 S. 
W.2d 1. 346 Mo. 937. 

6a Tex.—Texarkana v. Talbot, 26 
S.W. 451, 7 Tex.Clv.App. 202. 

01. Tlhlawfnl purpose 
In an action for damages attend¬ 
ant on a change of grade to construct 
a subway under a wlroad in which 
the city and railrocid were made de¬ 
fendants, an averment that defend¬ 
ants combined and confederated in 
an unlawful purpose may be Ignored 
as surplusage.—Coyne v. Memphis, 
102 S.W. 855. 118 Tenn. 651. 

6a zrotlee 

In an action against a town and a 
borough for changing the grade of 
a street, the failure of the complaint 
to aver that defendants did not give 
plaintiff notice or pay damages, or 
to state any sum as damages, may 
be cured by verdict-^Holley v. Tor- 
rlngton, 28 A. 618, 68 Conn. 426. 

6a Ill.—^Bruno v. Chicago, 214 IIL 
App. 498. 

Ky.—Oozpus Juris cited la dty of 
Cumberland Central Baptist 
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which is a quasi-govemmental agency without pow¬ 
ers except those expressly conferred and neces¬ 
sarily implied from those expressly given, it must 
be alleged that the particular district was created 
for the purpose of making the improvement com¬ 
plained of.®* Where the complaint alleges that 
damage resulted from the wrongful action of the 
municipality, an averment that the action of the 
municipality was authorized by its council is un¬ 
necessary.®® In an action of trespass for taking 
certain land and injuring other land of plaintiff in 
the construction of a sewer, it has been held that 
it must be alleged that the act was within the scope 
of the powers of the municipality.®® On the oth¬ 
er hand, it has been held that ,it will be presumed 
in the absence of an averment to the contrary that 
a ditch was cut in the exercise of the legitimate 
governmental powers of the municipality and was 
consequently not a nuisance.®^ 

Negligence or HlegaUty, If the action is predi¬ 
cated on negligence in the prosecution of the work, 
or recovery is sought on the ground of illegality 
of the improvement, such negligence®® or illegali¬ 
ty®® should be specially pleaded. An allegation 
that defendant contriving to injure plaintiff wrong¬ 
fully committed the injury complained of suffi¬ 
ciently raises the inference that the injury was un¬ 
justifiable and wanton.70 

Damages. Under the general rules as to the 
pleading of damages, in order to permit the recov¬ 
ery of special damages they must be particularly 
alleged.*^^ An ad damnum clause in a declaration 
is generally a sufficient averment of the damages 
sustained, and it is not necessary to allege that 
the acts complained of resulted in a depreciation of 
the fair cash market value of the premises,al¬ 
though in some jurisdictions it is held that the 


market value before and after a change of street 
grade must be alleged and that an allegation that 
property was damaged to a stated amount is 
insufficient.*^® Where the property is occupied by 
tenants, a recovery of damages to the reversion 
may be had without a specific allegation that the 
injury was to the reversion.^* Damages for inju¬ 
ries to the fee and to a leasehold in adjoining par¬ 
cels may be joined in a single count.^® In pleading 
damages because of the removal of lateral sup¬ 
port, it is not necessary to allege that the soil in 
its natural state would have been disturbed where 
there is nothing to show that there was any build¬ 
ing upon the premises.^® 

Matters of defense. A failure to file a claim for 
damages as required by statute is a matter of de¬ 
fense and the filing thereof need not be alleged in 
the complaint.77 A charter provision that no own¬ 
er signing a petition for change of grade of the 
street in front of his property shall be entitled to 
compensation is not an exception to the provision 
of the charter which grants the right to recover 
damages caused by an alteration of established 
street grades, but is a condition which goes to de¬ 
feat the right of recovery and is only a matter of 
defense.^® 

b. Plea or Answer 

Matters relied on as a defense to an action for dam¬ 
ages from the construction of a public Improvement must 
be pleaded. 

Matters relied on as a defense to an action for 
damages from the construction of a public im¬ 
provement must be pleaded.*^® A special defense in 
an action for negligence filed in connection with a 
denial of all counts of the complaint is bad where 
it merely sets up facts evidentiary of the absence of 
negligence and not facts the implied legal effect of 


Church of Gumberlaad, 208 S.W.2d 
57, 68. 805 Ky. 282. 

84. Ark.—^EiekhoflC v. Arffenta St. 
Iznpr. Dlst. No. 11, 179 S.W. 367, 
120 Ark. 212. 

68. Ind.—JelEersonvllle v. Myers, 28 
N.K 999, 2 Ind.App. 532. 

68, Tex.—^Dallas v. Ross, 2 Tex. 
A.Civ.CaB. S 279. 

67. Ala.—^Huntsville v. Ewlnff, 22 
So. 984, 116 Ala. 576. 

6a N.D.—Gaustad v. Enderlln, 137 
N.W. 613, 23 N.D. 626. 

44 C.J. p 476 note 84. 

69. Iowa.—State Diocese Trustees v. 
Anomosa, 41 N.W. 813, 76 Iowa 
588, 2 L.R.A. 606. 

44 C.J. P 476 note 86. 

7a Mo.—Hill V. St. Louis, 69 Mo. 
412. 


71. Ala.—^Dothan v. Horseman, 73 
So. 38, 197 Ala. 499. 

44 C.J. P 475 note 98. 

79. 111.—Botsford v. Slain, >213 Ill- 

App. 698. 

7a Ga.—^Atlanta v. Atlas Realty 
Co., 87 S.E. 698, 17 Ga.App. 426. 
Subdivision of lasffe tract 
Where damaaes are souaht because 
of injury to certain specific land lots, 
subdivisions of a larae tract, alleaed 
to have been caused by a chanae In 
the ara.de of abuttina streets, and the 
petition falls to alleae the market 
value of the entire tract prior to and 
after the aradlna, there can be no 
recovery.—Savannah v. Williamson, 
97 S.E. 104, 22 Ga.App. 672—44 C.J. p 
475 note 96. 

74, Iowa.—Cotea T. Davenport, 9 
Iowa 227. 
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75. Mo.—etlckford v. St Louis, 76 
Mo. 809. 

7a Wash.—^Island Lime Co. v. Se¬ 
attle, 238 P. 273. 138 Wash. 270. 

77. Ala.—^Huntsville v. Goodenrath, 
68 So. 676, 13 Ala.App. 579, cer¬ 
tiorari denied 69 So. 629, 194 Ala. 
668 . 

7a Wis.—^Pabst Brewlna Co. v. Mil¬ 
waukee, 183 N.W. 1112, 148 Wis. 
582. 

79. Ill.—See Alton v. Miller, 206 lU. 
App. 155. 

Mich.—^Bator v. Ford Motor Co., 267 
N.W. 906. 269 Mich. 648. 

Lawfhl authority 

The defense of lawful authority 
should be raised by answer.—HIU v. 
St Louis, 69 Mo. 412. 
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which is to exempt defendant from liability for 
want of care.®® Where a complaint alleging n^- 
ligence states a cause of action, the remedy of a de¬ 
fendant desiring a more definite statement of the 
alleged negligence is by motion to make the com¬ 
plaint more definite and certain, and not by demur- 
rcr.®i 

c. Amendments 

The general rules governing the amendment of plead¬ 
ings apply In an action for damages resulting from public 
Improvements. 

The general rules governing the amendment of 
pleadings apply in an action for damages resulting 
from public improvements.®® Plaintiff in an action 
to recover damages for injury to property from the 
grading of a street may amend his petition and set 
up damages accruing after the suit was brought®® 
Although a statute requires a notice of the damage, 
where a notice to a municipality is sufficient to call 
its attention to a condition which an inspection 
would show would be likely to cause further dam¬ 
age, the court may properly, in the exercise of its 
discretion, permit a trial amendment to cover such 
an item of damage, occurring after the giving of 
the notice.®^ Under a statute providing a defense 
to a cause of action for damages to the abutting 
owner on the giving of a proper notice and on fail¬ 
ure of an owner to present a claim, such a defense 
may be made by an amended answer, the right to 
file whidi is within the discretion of the court®® 

d. Issues, Proof, and Variance 

In an action for damages from public Improvements, 
the authority of the municipal corporation to make the 


Improvements, the ownership of property Injured, the 
time at which the Injury was sustained, and the nature 
of the Injury usually constitute the material Issues. 

In an action for damages from public improve¬ 
ments, the authority of the municipal corporation to 
make the improvements,®® the ownership of prop¬ 
erty injured,®^ the time at which the injury was 
sustained,®® and the nature of the injury®® usually 
constitute the material issues. Plaintiff is confined 
in his proof to the allegations of the complaint,®® 
but proof of benefits which offset damages may be 
introduced by the dty, although the existence of 
benefits has not been pleaded in a special defense.®^ 

§ 1286. Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presnmiytions and Burden of Proof 

A property owner who claims damages as a result 
of a municipal Improvement has the burden of proving 
those matters essential to his recovery. 

It will be presumed that the municipal authori¬ 
ties have acted in accordance with law.®® In ac¬ 
cordance with general rules, a property owner who 
claims damages as a result of a municipal improve¬ 
ment has the burden of proving those matters es¬ 
sential to his recovery,®® such as his ownership of 
the property at the time of the improvement,®^ that 
an injury was done,®® that defendant is responsible 
for the injury,®® that the improvement was made 
by the proper municipal officers,®^ and that defend¬ 
ant was negligent where liability is dependent on 
negligence.®® The property owner has the burden 


80l Oomi.—Norwalk Gaslifflit Go. v. 

Norwalk, 28 A. 82, 68 Conn. 496. 
81. N.GL—Jones v. Henderson, 60 S. 

EL 894. 147 N.a 120. 

88. Fa .—Brady v. Wllkes-Barrep 28 
A. 1085, 161 Pa. 246. 

44 C.J. p 476 note 10. 

Amendment of pleadings generally 
see the C.J.S. title Pleading 9 275 
et sea, also 49 CJ. p 466 note 88 et 
sea. 

83. Ky.—Louisville v. HcGUl. 83 S. 

W. 1063. 21 B:yjLu 718. 

Sfti Wash.—^Pamandls v. Seattle, 
1'64 P. 225, 95 Wash. 687. 

85. Ohio.—St Bernard v. Gohman, 
31 Ohio CA. 273. 

88. Fa.—Philadelphia v. Rsjidolph. 
4 Watts & S. 514, 39 Am.l>. 102. 

87. Ind.—^Lafayette v. Wortman, 8 
. N.EL 277, 107 Ind. 404. 

Iowa.—Cotes v. Davenport, 9 Iowa 
227. 

88. IlL—Cblca^TO y. Altgeld, 88 IlL 
App. 23. 

hid.—^B:oTts V. Lalhyette, 28 Ind. 882.. 


88^ Conn.—^Pickles v. Ansonla, 56 A. 
552, 76 Conn. 278. 

Pa.—Mellor v. Philadelphia, 28 A. 
991, 160 Pa. 614. 

90. Wash.—dark v. City of Seattle, 
287 P. 29, 166 Wash. 819. 

44 C.J. p 477 note 29. 

91. Conn.—Pickles v. Ansonla, 66 A. 
652, 76 Conn. 278. 

98. Ey.—Ooxpiis Jtuls dted In City 
of Cumberland v. Central Baptist 
Church of Cumberland, 208 43.W.2d 
67, 68, 305 Ey. 282. 

44 C.J. p 476 note 18. 
dhrsde estahUshea by ortlnanos 
City will be presumed to have built 
sidewalk on grade established by oi> 
dinance. In absence of direct evi¬ 
dence.—City of Somerset v. Gkudlner, 
16 S.W.2d 808, 228 Ey. 612. 

93. Validity of ordlxABos 

In abutting property owner's ac¬ 
tion against subdivision owner for 
lowering a city street grade, where 
ordinance establishing grade and res¬ 
olutions permitting subdivision own¬ 
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er to grade street were, on their face, 
valid without publication, after sub¬ 
division owner introduced Into evi¬ 
dence duly certified copies of ordi¬ 
nance and resolutions, burden of 
proof of want of publication rested 
on abutting owner denying validity 
of ordinance.—^Hollander v. Denton, 
169 P.Sd 86, .69 Cal.App.2d 848. 

94. ,Pa—^Ellne v. McEeesport, 88 
Pa.Super. 868. 

95- Pa.—^Ellne t- McEeesport, su¬ 
pra. 

96. N.Td—^Rector, Churchwardens, 
and Vestrymen of Trinity Church 
In City of New York v. city of 
New York, 284 N.T.S. 281, 184 
Mlsc. 29. 

Dapzlva-tloii of lateral support 
R.I.—^Welsh Mfg, Co. V.. Pi patrlck, 
200 A. 981, 61 R.I. 859i reargument 
denied 1 A.2d 95. 61 R.L 460. 

97. Pa.—Ellne v. McEeesport, 88 
Pa.Super. 368—In re Grads Bor¬ 
ough, 71 Pa.Super. 116. 

98. 'Cal.—Gazzera v. City and Coun- 
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of showing fhe damage and the amount thereof,^^ 
and the burden is on him to show that the market 
value of the property has been decreased-^ Where 
an owner, having presented a claim for damage to 
his property, has accepted the amount allowed there¬ 
for without an express agreement that it should be 
in satisfaction of only a part of the cause of ac¬ 
tion, the presumption is that it was intended as full 
compensation for the damages claimed, and the bur¬ 
den is on plaintiff to prove that it was in fact in¬ 
tended by both parties only as a part payment of 
his claim.2 Matters not essential to recovery need 
not be proved by him.* 

The burden of proving matters asserted as a de¬ 
fense is on defendant^ 

b. Admissibility 

(1) In general 

(2) Damages 

(1) In General 

The rules pertaining to the admissibility of evidence 
In civil actions generally apply In actions for damages 
arising out of public Improvements. 

In actions for damages arising out of public im¬ 
provements material and competent evidence is ad¬ 
missible,* and incompetent or immaterial evidence 
is inadmissible.* Evidence of construction at an 
entirely different place is not evidence of negligent 
construction at the place complained of.^ 

In order to show the authorization of the im¬ 


provement alleged to have caused the damage, and 
as a declaration against interest, it is competent to 
receive in evidence a resolution of the municipality 
authorizing the improvement,® and for this purpose 
the specifications for the work are also admissible.® 
Ordinances relative to the work, which were not in 
terms pleaded, and in themselves give no cause of 
action, are admissible to ^ow that it had been done 
by authority of the city,^* In an action against a 
contractor constructing a work of public improve¬ 
ment, the contract between him and the authorities 
is competent to show that he was in control of the 
work.li 

Change of grade. Evidence otherwise competent 
is admissible to show the character of the street in¬ 
volved as a public highway,!* the prior establish¬ 
ment of a grade,1* and conditions prior to the 
change.i^ The destruction of shade trees planted 
in a grade parking in the course of making the phys¬ 
ical change incident to a new grade may tend to 
show that improvements had been made in view of, 
and conforming to, the initial grade.i* Evidence of 
a prior change of grade may be admitted to make 
plain the situation, but not as a basis of a claim for 
damages.i* Ordinances establishing a grade are not 
admissible as showing a change of grade.i7 In an 
action under a statute which provides for damages 
for a change in the grade of a street, where im¬ 
provements have been made according to the initial 
grade established, evidence as to how the initial 
grade compared with the grade on other streets is 


ty of San FFanoiaco, 161 P.2d 806, 
70 CalJLpp.2d 838. 

Pa.—Cvetan v. Borough of Olassport, 
Com.PL, 90 PlttBb.Lieer>J- 
ProaimiptioB of aagUffenoo 

The burden of proving negligence 
In grading a street Is on plaintlUC, 
and the mere fact that injury re¬ 
sulted after the Improvement was 
completed raises no presumption of 
negligence.—Schroeder y. Mechanics- 
burg, 74 Pa-Super. 582. 

99. Ky.—City of Hazard v. Combs, 
16 S.W.2d 1022, 229 Ky. 222. 

44 C.J. p 476 note 22. 

1. Ga.—Williamson v. Savannah, 92 
S.E. 291, 19 Oa.App. 784. ' 

2. Wyo.—‘Rawlins v. Jungquist, 94 
P. 464, 96 P. 144, 16 Wyo. 403. 

3. BstabUshment of prior grads , 
Where damages for change of 

grade may be recovered whether or 
not a prior grade was legally estab¬ 
lished, it Is not necessary for plain¬ 
tiff to prove that a prior grade had 
been established.—^Dlck & Bros. 
Quincy Brewing Co. v. City of Quin¬ 
cy, 167 N.E. 40, 885 111. 368, 64 A.L. 
R. 760. 


4. iroiiooiiformity to grade by plains 
tiff 

The fact that plaintiff, suing for 
damages caused by change of street 
grade, did not conform to a certain 
grade when his house was built is a 
matter of defense.—^E^lne v. McKees¬ 
port, 83 Pa.Super. 858—44 CJ. p 476 
note 26. 

fti Iowa.—Corcoran v. City of Des 
Moines, 216 K.W. 948, 205 Iowa 

405. 

44 C.J. p 476 note 28. 

6L IlL—^Dlck & Bros. Quincy Brew¬ 
ing Go. V. City of Quincy, 167 N.E. 
40. 835 la 868, 64 A.L R. TdO. 

Iowa.—Corcoran v. City of Des 
Moines, 216 N.W. 948, 205 Iowa 

406. 

Ky.—^Board of Councilmen of City of 
Frankfort v. Brammell, 294 S.W. 
1076, 220 Ky. 182. 

Tenn.—Stegall v. City of Chatta¬ 
nooga, 66 S.W.2d 266, 16 Tenn.APP> 
124. 

Wash.—Clark v. City of SeatUe, 287 
' P. 29, 156 Wash. 819. 

44 CJ. p 476 note 28. 
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7. N.C.—Hoyle v. EUckory, 80 S-K 
254, 164 N.C. 79. 

44 C.J. p 477 note 81. 

8. Ill.—Fayson v. Milan, 144 HI. 
App. 204. 

9. Ill.—^Payson v. Milan, supra. 

10 . Mo.—^Berglar v. University City, 
App., 190 S.W. 620. 

11. Mass.—^Moraskl v. T. A. Gilles¬ 
pie Co., 181 N.E. 441, 289 Maas. 
44. 

12l Ga.—^Atlanta v. Williams, 84 S. 

E. 189, 16 Ga-APP. 654. 

44 C.J. p 477 note 86. 

13. Wls.—Gross Coal Co. v. Milwau¬ 
kee. 184 N.W. 139, 148 Wls. 72. 

44 C.J. p 477 note 87. 

14. IlL—Grant Park v. Trah, 115 Ill. 
App. 291, affirmed 76 N.B. 1040, 218 

Ill. 616. 

44 C.J. p 477 note 88. 

16. Iowa.—^Richardson v. Slouz 

City, 118 N.W. 928, 186 Iowa 486. 

10b Pa.—^Fomof v. Wllklnsburg, 816 
A. 494, 288 Pa 614. 

17. Mo.—^Berglar v. University City, 
App., 190 S.W. 620. 
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immaterial.^^ Evidence that a street railway had 
contracted with a borough to change the grade of a 
street as agent of the municipality is inadmissible.^^ 

A petition of abutting property owners for the 
change of a street grade is inadmissible against one 
not a party thereto, in an action brought by him for 
damages to his property by a change of the grade.^o 
Since it is no defense to an unlawful invasion of an 
abutting owner’s property by the city that it regrad¬ 
ed the street on the request of petitioning property 
owners, evidence to that effect is inadmissible, al¬ 
though the petition was signed by plaintiff.^i 

(2) Damages 

On the question of damages, competent evidence as 
to the difference In value of the property before and after 
the Improvement fa admissible, and evidence of the cost 
of repairs or the cost of adjusting the property to the 
changed conditions Is properly admitted. 

On the question of damages, competent evidence 
as to difference in value of the property before and 
after the improvement is admissible,and evidence 
is properly admitted as to the cost of repairs,23 
or of filling and raising the grade of the land,2^ 
or of moving a house back into place and repairing 
it so as to restore it to the same condition in which 
it was prior to a slide, 25 or of putting the property 
in the same condition with respect to the new grade 
as it was with the old one, 25 or of raising the abut¬ 
ting owner’s house, 27 or of building a retaining 
wall.25 The opinions of qualified witnesses as to 
difference in value of the property involved before 
and after the improvement are admissible,2® but the 
witnesses must state the facts on which they base 
their estimate of damages.®® 

Evidence of the difference in the rental value of 
the property before and after the change of grade 


is admissible,21 but evidence as to whether plain¬ 
tiff’s income from the property damaged by change 
of street grade was reduced while the change was 
being accomplished is immaterial,®® although it has 
been held that evidence of the effect on business 
while the improvements were being made and their 
effect after their completion is competent as show¬ 
ing the value of abutting property for business pur¬ 
poses.®® Where plaintiff has made a claim to ex¬ 
travagant damages based on the cost of filling up 
the land to the grade of the street, it is proper to 
permit the municipality to show that the filling up 
would be a useless expenditure of money.®^ 

In an action for damages to a leasehold by change 
of grade of a street, proof of the cost of plaintiff’s 
fixtures is incompetent.®® Although the lease, un¬ 
der which a tenant, suing for damages, entered, is 
void as a lease for term of years, and creates only 
a tenancy at will, it is admissible, although its pro¬ 
bative value may not be great®® 

Enhancement of value. Where the city claims 
that the property was enhanced in value by the im¬ 
provement, the owner’s evidence that he had paid 
a certain amount of the cost of paving the street 
is irrelevant,®^ but where the city introduces evi¬ 
dence that the changes made, including the petition¬ 
er’s own improvements, had increased by a given 
sum the value of the premises, it is competent for 
the petitioner to show how much he has expended 
in improvements on the premises since the change 
of grade.®® Where one of the facts relied on to 
demonstrate an enhanced value of the property is 
the increased travel on the street by the property 
since the improvement, the testimony should be so 
restricted as to time as to afford a reasonable infer¬ 
ence that the increase of travel is due to the public 
improvement, and not to other causes, such as the 


18. Iowa.—^Richardson v. Sioux 

City. 113 K.W. 928. 186 Iowa 486. 

18. Pa.—^Martin v. Baden Boroug-h, 
82 A. 886. 233 Pa. 462. 

80l Ga.—^Amerlcus v. Tower, 69 S.S. 
434. 3 Ga.App. 159. 

Si. Wash.—^Blomekog v. Seattle. 182 
P. 671. 107 Wash. 471. 

S8. Iowa.—Corcoran v. City of Des 
IColnes, 216 N.W. 948. 205 Iowa 
406. 

44 C.J. p 477 note 47. 

88. HI.—Hick & Bros. Quincy Brew¬ 
ing Co. V. City of Quincy. 167 N.E. 
40, 336 HI. 368, 64 A.L..R. 760— 
Bruno y. Chicago, 214 Ill.App. 498. 

Mo.—Ketchum v. Monett, App., 
192 S.W. 470. 

44 CJ, p 478 note 60. 


85. Wash.—^Allbln v. Seattle, 216 P. 
879, 125 Wash. 437. 

86. Iowa.—Corcoran v. City of Des 
Moines. 216 N.W. 948, 205 Iowa 
405. 

44 C.J. p 478 note 52. 

27. Mass.—Wooley v. Pall River, 
108 N.E. 367, 220 Mass. 584. 

44 CJ. p 478 note 49. 

88. Ala.—^Eutaw V. Botnlck, 43 So. 
739. 160 Ala. 429. 

44 C J. p 478 note 63. 

89. Mass.—^Wooley v. PbUI River, 
108 N.E. 367, 220 Mass. 684. 

44 aj. p 477 note 46. 

80. Pa.—^Albertson v. Philadelphia, 
39 A. 887, 186 Pa. 223. 

44 C.J. p 479 note 68. 
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31. Ga.—Atlanta v. Atlas Realty 
Co., 87 S.E. 698. 17 Ga.App. 426. 

44 C.J. p 478 note 55. 

38. Ga.—Atlanta v. Atlas Realty 
Co., supra. 

33. N.T.—^Matter of Buffalo Grade 
Crossing Com'rs, 44 N.Y.S. 844. 17 
App.Dlv. 64. 

84, Pa.—^Barnett v. Yeadon Bor¬ 
ough. 37 Pa.Super. 97. 

36. Pa.—Campbell y. Philadelphia, 
79 A. 718, 280 Pa. 516. 

36. Ga—Hayes y. AUanta, 67 SJBJ. 
1087, 1 GaApp. 26, 80. 

44 C.J. p 478 note 69. 

37. Ga.—Bums v. Rome, 87 S.E. 
414, 144 Ga. 480. 

sa Mass.—Barker v. Taunton, 119 
Masa 392. 
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growth of the city, the shifting of business or pop¬ 
ulation centers, and the like.^^ 

c. Weight and Sufficiency 

The rules pertaining to the weight and sufficiency of 
evidence In civil actions generally apply In actions for 
Injury to property resulting from public Improvements by 
a municipal corporation. 

The rules pertaining to the weight and sufficiency 
of evidence in civil actions generally, as considered 
in Evidence §§ 1016-1050, apply in actions for in- 
j‘ury to property resulting from public improvements 
by a municipal corporation.^^ Plaintiff must prove 
his case by a preponderance of the evidence,and 
evidence which merely supports a conjecture is in- 
sufficient.^2 Evidence that a building was dam¬ 
aged at the time the improvement was made does 
not make a case for the application of the doctrine 
of res ipsa loquitur.^® Where experience and train¬ 
ing is necessary to ascertain the cause of damage, 
the testimony of nonexpert witnesses is of little 
weight,*^ and plaintiff cannot recover without ex¬ 
pert testimony in his favor.^® Failure of proof to 
show injury to property from a change in the street 
grade does not preclude recovery for injury from 


a change in grade of the sidewalk.^® Evidence that 
a sidewalk was allowed to remain undisturbed for 
a long period of time is sufficient, without further 
proof, to show that it was accepted by the city.*^ 

§ 1287. Trial 

In accordancQ with general rulee, In an action for 
damages resulting from a municipal Improvement ques¬ 
tions of law are properly decided by the court and ques¬ 
tions of fact are properly submitted to the Jury. 

In accordance with rules applicable to the trial of 
civil actions generally, in an action for damages 
resulting from a municipal improvement questions 
of law are properly decided by the court^® and ques¬ 
tions of fact are properly submitted to the jury.®® 
It is for the jury to determine the extent of the in¬ 
jury sustained and to estimate damages for such 
injury,®® and where the jury have all the facts be¬ 
fore them they are not bound to accept the estimate 
of witnesses as to the amount of damages.®^ On 
conflicting evidence it is for the jury to determine 
whether there has been negligence in the construc¬ 
tion of the improvement,®® whether plaintiff has 
been guilty of contributory negligence,®® or wheth¬ 
er a lessee has surrendered a portion of the prem- 


39. Ga.—^Atlanta ▼. Nelson, 82 8.E. 
899, 142 Ga. 324. 

40l Cal.—Gazzera v. City and Coun¬ 
ty of San Francisco, 161 P.2d 806, 
70 Cal.App.2d 833. 

44 C.J. p 479 note 65. 

Evldenoe held snlllcleiLt 

(1) To show liability of munici¬ 
pality. 

Ky.—City of Clifton v. Means, 88 S. 

W.2d 297, 261 Ky. 657. 

Pa.—^Hummel v. Borou£rh of Mun- 
hall, Com.Pl., 93 Plttsb.Les.J. 517. 
Wash.—Kuhr v. City of Seattle, 181 
P.2d 168, 16 Wash.2d 601. 

(2) To show liability of contrac¬ 
tor.—Art Club of Philadelphia v, 
Heyman ds Goodman, 190 A. 922, 825 
Pa. 687. 

(3) To show legal authority for 
lowering street grade.—^Hollander v. 
Denton, 159 P.2d 86, 69 Cal.App.2d 
348. 

(4) To sliow other matters.— 
P^ower V. Town of Billerica, 68 N.B. 
2d 697, 820 Mass. 193—44 GJ. p 
479 note 65 [bj. 

Zlvldenoe held InsnllloioiLt 

(1) To show liability of munlcl- 
paUty. 

La.—Aleman v. Sewerage and Water 
Board of New Orleans, 199 So. 380, 
196 La. 428—Hearsey v. City of 
New Orleans, App., 192 So. 148. 
N.T.—Simon v. City of New York, 
279 N.Y.S. 861, 244 "App.Dlv. 826— 
Hector, Churchwardens, and Ves¬ 
trymen of Trinity Church In City 


of New York v. City of New York, 
234 N.Y.S. 281, 134 Mlsc. 29. 

R.I.—Welsh Mfg. Co. v. Fitzpatrick, 
200 A. 981, 61 H.I. 359, reargument 
denied 1 A.2d 95, 61 R.I. 469. 

(2) To show liability of contrac¬ 
tor. 

111.—^Euwema Co. v. McKay Engi¬ 
neering & Construction Co., 45 N.E. 
2d 555, 316 IlLApp. 650. 

Iowa.—^Newton Auto Salvage Co. v. 
Herrick, 212 N.W. 680, 208 Iowa 
424. 

La.—Aleman v. Sewerage and Water 
Board of New Orleana 199 So. 
880, 196 L«l 428—^Dupont v. Thi- 
bodo, App., 6 So.2d 883—^Hearsey v. 
City of New Orleans, ApPv 192 So. 
148. 

N.Y.—Church of the Holy Com¬ 
munion Y. City of New York, 60 
N.Y.S.2d 948, 182 Mlsc. 1059. 

Pa.—^Hirsh v. McGovern, 100 Pa. 
Super. 1. 

(3) To show other matters.—City 
of Jackson v. Haddix, 133 S.W.2d 
647, 280 Ky. 486—44 GJ. p 479 note 
65 [cj. 

41. La.—Aleman v. Sewerage and 
Water Board of New Orleans, 199 
So. 380. 196 La. 428. 

R.I.—Welsh Mfg. Co. v. Fitzpatrick, 
200 A. 981, 61 H.I. 869, reargument 
denied 1 A.2d 95, 61 R.I. 469. 

40. N.Y.—^Rector, Churchwardens, 
and Vestrymen of Trinity Church 
In City of New York v. City of 
New York. 234 N.Y.S. 281, 134 
Mlsc. 29. 


43- La.—^Hearsey v. City of New Or¬ 
leans. App., 192 So. 148. 

44. La.—^Hearsey v. City of New 
Orleans, supra- 

46- La.—^Hearsey v. City of New 
Orleans, supra. 

40. Ky.—City of Somerset v- Gardi¬ 
ner, 15 S.W.2d 808, 228 Ky. 512. 

47. Ky.—City of Somerset v. Gardi¬ 
ner, supra. 

48. Ky.—City of Jackson v. Haddix, 
138 S.W.2d 647, 280 Ky, 486. 

49. Ill.—^Dlck & Bros. Quincy Brew¬ 
ing Co. V. City of Quincy, 167 N.E. 
40, 835 IIL 868, 64 A.L.R. 760. 

Tex.—Sweatt v. Tarrant County, Civ. 
App., 108 S.W.2d 700, error dis¬ 
missed. 

Wash.—Clark v. City of Seattle, 287 
P. 29, 166 Wash. 810. 

50. Mass.—^Flower v. Town of Bil¬ 
lerica, 68 N.E.2d 697, 820 Mass. 
198. 

Tex.—Sweatt v. Tarrant County, Civ. 
App., 108 S.W.2d 700, error dls^ 
missed. 

44 C.J. p 479 note 69. 

51. Ind.—^Princeton v. Gleske, 93 
Ind. 102. 

58. Mass.—^Moraskl v. T. A. Gilles¬ 
pie Co., 131 N.E. 441, 239 Mass. 
44. 

Pa.—Cvetan v. Borough of Glass- 
port, Com.Pl., 90 Plttsb.Leg.J. 869. 

44 GJ. P 479 note 71. 

53. Iowa.—^Wendt v. Akron, 142 N. 
W. 1024, 161 Iowa 888. 
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istsM Whether an injury complained of comes 
within the provisions of a statute allowing damages 
is a mixed question of law and fact, usually to be 
determined by the jury under proper instructions.®® 

Where a difference in value of petitioner’s prop¬ 
erty before and after a change of grade is not es¬ 
tablished, a nonsuit is properly entered.®® Where 
the evidence fails to show what portion of the dam¬ 
age resulted from the municipality’s negligence and 
what portion was necessarily incident to the doing 
of the work free from negligence, the court may 
properly take the case from the jury and decide 
for defendant at the close of plaintiff’s evidence.®^ 
Where plaintiff is in possession of real estate de¬ 
vised to her under a will whereof she is the sole ex¬ 
ecutrix, the assent of the executrix to this devise is 
presumed and the question as to plaintiffs title to 
the property alleged to have been damaged, there¬ 
fore, not being issuable, it is error prejudicial to 
plaintiff to submit such issue to the jury.®® 

Instructions. In an action for damages resulting 
from a municipal improvement it is proper for the 
court to instruct the jury as to the law ai^licable to 
the facts and issues in the case.®® Instructions 
should be given as to the proper measure of damag¬ 
es,®® as to the special items which may be consid¬ 
ered,®i and as to the applicability of special bene¬ 
fits as a set-off.®® Immaterial matters or matters 
not in issue need not be submitted.®® If the jury 
have viewed the premises, it is proper to instruct 
that the testimony may be considered in the light 
of knowledge gained by their inspection.®® Al¬ 
though there is error in the rejection of an instruc¬ 
tion on a particular phase of damage, such error is 
immaterial where by the pleadings plaintiff is lim¬ 
ited to damages exclusive of those covered by the 
requested instruction.®® 


§ 1288. Judgment and Enforcement, Review, 
and Costs 

The amount of the Judgment cannot exceed that 
claimed In the petition, and It la limited to Items claimed 
in a bill of particulars. 

The amount of the judgment cannot exceed that 
claimed in the petition,®® and it is limited to items 
claimed in a bill of particulars.®^ Where the con¬ 
tractors are joined with the municipality in an ac¬ 
tion for the wrongful making of an improvement, it 
has been held that the judgment may be against ei¬ 
ther the municipality or the contractors in accord¬ 
ance with the proof of responsibility for the in¬ 
jury.®® In an action for damages caused by chang¬ 
ing the grade of two streets, on a finding that one 
of the streets was not a public highway, it is proper 
to segregate the damages and allow recoveiy on ac¬ 
count of the other street.®® 

Judgment against nonexistent corporation. Where 
a municipality incorporated under an act which is 
subsequently declared unconstitutional has taken 
property for public use, a judgment for damages is 
a nullity.7® 

Review. On review of an action for damages 
from a public improvement, a verdict on conflicting 
evidence will not be disturbed.^! If no evidence of 
injury to property has been produced, a judgment 
for damages will be set aside.^® 

Costs. No judgment for costs can be rendered 
where a claim for damages has not been filed in ac¬ 
cordance with a statute applicable to claims gener¬ 
ally.*^® 

§ 1289. Indemnity against Damages 

Where demages are not ascertained before vacation 
of streets. In the manner required by law, the municipal 
corporation may demand Indemnity therefor before va¬ 
cation. 


Wash.—Clark v. City of Seattle, 287 
F. 29, 156 Wash. 319. 

54. Mass.—^Philadelphia, etc., GcmlI, 
etc., Co. V. Boston, 98 N.Si. 1067, 
211 Mass. 626. 

55. Ala.—^Montgomery v. Townsend, 
4 So. 780, 84 Ala. 478. 

44 ,C.J. p 479 note 68. 

55. Ga.—Williamson v. Savannah, 
92 S.B. 291, 19 OcLApp. 784. 

Pa.—Campbell v. Philadelphia, 79 A. 
7pL8. 230 Pa. 616. 

57. Wash.—Hleber v. Spokane, 142 
P. 1171, 81 Wash. 589. 

58. 6a.—Morgan v. LaGiange, 121 
SJBL 703, 81 GaAipp. 686. 

5ft Wash.—Clark v. City of Seattle, 
287 P. 29, 156 Wash. 319. 

60L Ey.—City of Jackson v. Hhddlx, 
ilS &W.2d 547; 280 Ey. 436.' 

Tsxj—S weatt vJ Tarrant County, dv. 


App., 108 S.W.2d 700, error dis¬ 
missed. 

Wash.—Clark v. City of Seattle, 287 
P. 29, 166 Wash. 319. 

44 C.J. p 480 note 78. 

81. Ey.—City of Palntsvllle v. Pres¬ 
ton, 69 S.W.2d 642. 248 Ey. 691. 

44 C.J. p 460 note 79. 

68. Mo.—Wltler v. St. Louis, 220 S. 

W. 875, 281 Mo. 467. 

44 C.J. p 480 note 80. 

Pi stmotl ons held suAdent 
IlL—Gillette v. Healy Subway Const. 
Corp., 67 NJB1.2d. 887, 329 BlA^pp. 
263. 

63. Mo.—^Waldron v. Eansas City, 
69 MoAppb 60. 

44 C.J. p 480 note 81. 

6ft Iowa.—Thompson v. Eeokuk, 16 
N.W. 82, 61 Iowa 187. 

Ean.—^Topeka v. Martlneau. 22 P. 
419, 42 Ean. 387, 6 L.BJL 776. 


05. Md.—^Mullan v. Belbln, 100 A. 
884, 130 Md. 818. 

66. Mlnn.~McCarthy v. St. Paul, 22 
Minn. 527. 

67. IlL—^Bruno v. Chicago^ 214 Ill. 
App. 498. 

6ft Ihd.—^effersonvlUe v. Myers, 28 
N.K 999, 2 IndAjpp. 582. 

69. Wyo .—^Rawlins v. Murphy, 116 
P. 486, 19 Wyo. 238. 

TOi CaL—Colton v. Rossi, 9 Cal. 596. 

71. Ga.—^East Rome v. Lloyd, 68 S. 
E. 103, 124 Ga. 852. 

Neb.—^Denise v. Omaha, 69 N.W. 119, 
49 Neb. 760. 

7ft Tex.—Texarkana v. Talbot 26 
S.W. 461, 7 Tex.Clv.App. 202. 

7ft Ean.—^Beard v. Kansas City, 150 
P. 640» 96 Ekn. 102. 


1024 



63 C.J.S. 


MUNICIPAL CORPORATIONS 


§ 1290 


Where damages are not ascertained before 
vacation of streets, in the manner required by law, 
the municipal corporation may demand indemnity 
therefor before vacation.^^ One required to make 
a deposit in a city treasury to pay claims for dam¬ 
ages for a vacation of a street is entitled to* recov¬ 
er such deposit after the time allowed by the statute 


of limitations for filing such claims has expired.^^ 
Where a contractor agrees to do work without in¬ 
jury to adjacent foundations, and, if damage is 
done, to make it good, the adjacent owners must 
sue the contractor on the breach of his covenant, 
instead of for the damage done the property.^^ 


F. ASSESSMENTS FOR BENEFITS AND SPECIAL TAXES 


1. DsiriNmoN, Naititbe, Pttbpose, and EsarEcr in Generad 


§ 1290. Definition and Nature 

a. In general 

b. General taxation distinguished 
a. In General 

8peclal assesamenta are tpaclal charges Imposed by 
law on land to defray the expense of a local municipal 
Improvement, on the theory that the property owner has 
received special benefits from the Improvement In ex¬ 
cess of the benefits accruing to the general public. 

Special assessments are special charges imposed 
by law on land to defray the expenses in whole or 
in part of a local improvement made by a municipal 
corporation, on the theory that the owner of the 


property has received special benefits from the im¬ 
provement in excess of the benefits accruing to the 
general public.'^^ The term “assessment” when 
used to describe an imposition in the nature of a tax 
imposed on property specially benefited by a public 
improvement to be applied toward the cost of the 
improvement is distinguishable from the term “as¬ 
sessment” used to refer to the valuation which is 
given to property by the municipal assessor as a 
basis for the application of the tax rate and the as^ 
certainment of the tax.'^s An “assessment” is made 
prior to, and is distinct from, .any “assessment 
lien;” the former is a charge made for improve- 


74. Ill .—IL A. Walls Lumbar Co. v. 
Chicago. 128 N.B. 692. 294 Ill. 674 
—^Lockwood, etc., Co. v. Chicago, 
117 NJS. 81. 279 la 446. 

75. HI.—^R. A. Walls Iiumbar Co. v. 
Chicago, 128 N.IL 692, 294 UL 674 
—John M. Smyth Co. v. Chicago, 
128 NJEL 861. 294 lU. 186. 

75. N.Y.—Congregation Rodaph Shol- 
om V. Bradley Constr. Co.. 166 N.Y. 
S. 607. 

Right to sue on contract see sopia f 
1269. 

77. Cal.—Wood V. Brady. 6 P. 628, 
68 Cal. 78, affirmed 8 P. 699, 68 
Cal. 78, appeal dismissed 14 6. 
Ct. 6. 160 U.S. 18, 87 L-Bd. 981 
—Corpus JtulB cited la Oro Loma 
Sanitary Dlst. v. Valley, 196 P.2d 
913, 917, 86 Cal.App.2d 876—Wells 
V. Union Oil Co. of California, 76 
P.2d 696, 26 Cal.App.2d 166—Cor¬ 
pus Jtirls dted la City of Los An¬ 
geles V. Howard, 78 P.2d 1234, 
1236. 23 Cal.App.2d 624. 

Conn.—Connecticut Railway ft Light¬ 
ing Co. V. City of Waterbury, 18 
A.2d 700, 127 Conn. 617. 

Mich.—Lake Shore ft M. S. R. Co. v. 
City of Grand Rapids, 60 N.W. 767, 
102 Mich. 374. 29 LJEt.A. 196. 

N.J.—^Kuvln V. City of Newark, 28 
A.2d 271. 129 N.J.Law 116. 

N.C.—City of Charlotte v. BAvap 
naugh, 20 S.E.2d 97. 221 N.C. 269. 

Ohio.—Home Owners’ Loan Corpora¬ 
tion V. Tyson, 12 N.E.2d 478, 188 
Ohio St. 184—State ex reL Village 

68 C.J.S.—66 


of Leipslc V. Moenter, 124 N.B. 70, 
99 Ohio St 110. 

Okl.—Clark v. City of Weatherford, 
288 P. 278. 148 Okl. 166. 

Pa.—^Borough of Williamsburg v. 
Bottenfleld, 90 Pa.Super. 208—City 
of Philadelphia v. U. S. Housing 
Corporation of Pennsylvania, 2 Pa. 
Diet ft Co. 799—^Zimmerman v. 
Susquehanna Tp., CoulPI., 69 
Dauph.Co. 369. 

S.D.—C. A. Wagner Const Co. v. 
City of Sioux Falls. 27 N.W.2d 
916—^Winona ft St P. R. Co. v. 
City of Watertown. 44 N.W. 1072, 
1 S.D. 46. 

Tex.—City of Wichita Falls v. Wil¬ 
liams, 26 S.W.2d 910. 119 Tex. 
168, 79 A.L.R. 704, followed In 34 
S.W.2d 674. 119 Tex. 672. 

Wash.—Oorpus dtuls quoted la In 
re Local Imp. Dlst. No. 1 of Wa¬ 
ter Dlst Na 49. King County. 81 
F.2d 289, 292, 196 Wash. 439. 

Wls.—^Hale v. City of Kenosha, 29 
Wis. 699. 

44 CJ. p 481 note 94. 

Other dellnitioaB 

(1) In general. 

CaL—Roland v. Southern Title ft 
Trust Co., 160 P.2d 494, 65 Cal.APP. 
2d 272. 

Ind.—^Bloom v. Town of Albion, 183 
N.E. 826. 96 Ind.App. 229. 

La.—^Louisiana Cent Lumber Co. v. 
Catahoula Parish School Board, 
186 So. 886, 191 La. 470. 

44 aj. p 481 note 94 [a]. 

(2) “Special assessment” is en- 
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forced proportional contribution to 
pay costs of local Improvement— 
City of Lawton v. Morford. 293 P. 
1068, 146 Okl 222. 

(8) “Special assessments’* or “lo¬ 
cal assessments” are burdens in form 
of teucatlon imposed by law on real 
property for public Improvements 
with direct reference to benefit 
which property may receive and In 
ratk> of accruing advantages.—Swan¬ 
son V. Therrell, 160 So. 684, 686, 112 
Fla. 474, followed In Swanson v. 
Florida Land Holding Corporation, 
160 So. 637, 112 Fla. 483. 

(4) In matters of taxation other 
than those concerned with valuation, 
word “assessment” Is generally used 
to designate amount to be paid into 
public treasury as part of benefits 
specially received by reason of some 
local Improvement—City of PhllaF- 
delphla v. Philadelphia Transpu Co., 
26 A.2d 909, 846 Pa. 244. 

DUFerent from bonds 

There Is a distinction between mu¬ 
nicipal “street Improvement assess¬ 
ments” and ^’street Improvement 
bonds.”—City of Clinton, Okl., ex reL 
Schuetter. v. First Nat Bank In 
Clinton, D.C.OkL, 39 F.Supp. 909. af¬ 
firmed, C.C.A., Hann v. City of Clin¬ 
ton, OkL, ex rel. Schuetter. 181 F.2d 
978. 

78. Minn.—First Dlv. St Paul ft P. 

R. Co. V. City of St Paul, 21 Minn. 

626. 

N.J.—^Kuyln V. City of Newark, 28 A. 

2d 271.129 NJr.Law 116. 
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ment of a certain piece of property, while the lat¬ 
ter is security for payment of such charge.^® A 
municipality imposing assessments on property ben¬ 
efited does not act as agent of the owners as¬ 
sessed, so 

An assessment is precisely in the ratio of the ad¬ 
vantages accruing to the property in consequence 
of the improvement; it is but an equivalent or 
compensation for the increased value the property 
derives from the construction of the improvement-Si 

Confined to land. Local assessments can be levied 
on land only and not on personal property.ss They 
cannot, as in the case with a general tax, be made 
a personal liability of the taxpayer; they are an 
assessment only on the things supposed to be bene- 
fited.«3 

Proceeding in invitum; contract. It has been 
held that a special benefit assessment is a proceed¬ 
ing in invitum®* and is not based on a contract,3® 
and that the validity of an assessment does not de¬ 
pend on any theory of contract.®® It has also been 
said, however, that a street assessment constitutes 
a "contract” with landowners,and that the provi¬ 
sions of a statute in force at the time, prescribing 
the manner of its enforcement, are a part thereof.®® 

An assessment may not he imposed on an individ^ 
tial alone but must be apportioned among a subdis¬ 
trict of several.®® 


Time and locality. A local assessment is excep¬ 
tional both as to time and locality; it is brought in¬ 
to being for a particular occasion and to accomplish 
a particular purpose, and dies with the passing of 
the occasion and the accomplishment of the pur¬ 
pose.®® 

Special taxes. The imposition of special taxes is 
an exercise of the general taxing power made ap¬ 
plicable in like proportion to all property within a 
given district.®! Special taxation, it has been said, 
differs from the assessment of special benefits only 
that in the one the benefits are ascertained in a 
mode prescribed law, while in the other they are 
determined by the municipal authority.®® 

In special taxation the imposition of the tax is, 
of itself, a determination that the benefits to the 
contiguous property will be as great as the burden 
imposed.®® 

b. General Taxation Distinguished 

Special asseuments for local Improvements consti¬ 
tute a species of taxation and' In a general sense are 
included within the term ''taxes;" but there Is a clear 
distinction between taxes and special assessments, and 
they are essentially different In the mode of their exer¬ 
cise and In the effect of such exercise on the property of 
the taxpayer. 

Broadly speaking, special assessments for benefits 
are part of the i^stem of taxation,®* often being re- 


70, Cal.—Culllnaii v. Grey, 115 P.2d 
460, 18 Cal.2d 247, prior oplolon 
107 P.2d 481. 

80. Wash.—^Malette v. Spokane, 187 
P. 496, 77 Wash. 206, 61 L..RJU 
N.S., 686, Ann.Ca8.1916D 226. 

44 CLJ. p 482 note 8. 

81. IU.^arlyle v. Bartels, 146 NJL 
192, 815 III. 271—^De Clercg v. Bar^ 
ber Asphalt Pavlna Co., 47 'N.E. 
367. 167 Ill. 215. 

Tenn.—Obion County for Use and 
Benefit of North Fork Drainage 
Dlst. No. 2 V. Massenglll, 151 S. 
W.2d 166, 177 Tenn. 477. 

Wls.—^LAmasco Realty Co. v. City 
of Milwaukee. 8 N.W.2d 872, 242 
Wls. 357, rehearing^ denied 8 N.W. 
2a 865, 242 Wls. 857. 

SSL Iowa.—Chicago, etc., R. Co. v. 
Phillips, 82 N.W. 787, 111 Iowa 
477. 

Miss.—^Maoon v. Patty, 67 Miss. 878, 
84 Ain.R. 451. 

8& U.S.—City of Orangeburg v. 
Southern By. Go.. D.C.S.C., 45 F. 
Supp. 734, affirmed, C.C.A., 134 F. 
2d 890. 

Ala.—GozptiB Joels cited la Bellen- 
ger vl. Moragne, 142 8a 667, 658, 
226 Ala. 227. 


f Ky.—City of Olive Hill v. Gearhart, 
167 S.W.2d 481, 289 Ky. 58. 

44 C.J. p 483 note 18. 

Charge or enoumbraace 
Assessment for public Improve¬ 
ments la In nature of charge or en¬ 
cumbrance on property to be as¬ 
sessed.—^Mallo V. Village of Dover, 
172 NJS. 841, 86 Ohio App. 84. 
Sjlablllty la rem 

Municipal Improvement assess¬ 
ment owned by town created a Ua^ 
blllty In rem against specific prop¬ 
erty improved, and not an obligation 
or liability of owner, within con¬ 
stitutional provision prohibiting re¬ 
mission, release, or dlmlnuUon of 
obligation or liability of any person, 
association, or corporation owned by 
state or county or other municipality 
thereof.—Smith v. Hall, Ala., 86 So. 
2d 357. 

84i Cal^—Roberta v. City of IjOs An¬ 
geles, 61 P.2d 823. 7 Cal.2d 477— 
District Bond Co. v. Hllllker, 98 
P.2d 782. 37 Cal.App.2d 81. 

Or.—^Fisher v. City of Astoria, 269 
P. 858, 126 Or. 268, 60 A.LJL 260. 

44 C.J. p 488 note 10. 

86. Or.—Colby v. Medford, 167 P. 

487, 85 Or. 486. 525. 

44 C.J. p 488 note 10. 
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aeL Ala.—Smith v. Hall, App., 86 
So.2d 854, affirmed 86 So.2d 857. 

87. Cal.—IiOB Angeles County v. 
Rockhold. 44 P.2d 840, 8 Cal.2d 192, 
100 A.L.R. 149—San Diego County 
V. Childs. 17 P.2d 784. 217 Cal. 
109—Jeffreys v. Point. Richmond 
Canal Co., 260 P. 548, 202 Cal. 290 
—Chapman v. Jocelyn, 187 P. 962, 
182 Cal. 294—Ritter v. Franklin, 
123 P.2d 866, 60 CaLApp.2d 844— 
IjOS Angeles Bond & Securities Co. 
V. Heath, 7 P.2d 1089. 120 Cal.App. 
828—^Warden v. Barnes, 295 P. 711, 
111 CalA.pp. 287. 

88. Cal.—^Ritter v. Franklin, 128 
P.2d 866, 50 CalJlLpp.2d 844. 

89. Miss.—^Macon v. Patty, 67 Miss. 
378, 34 Am.R. 451. 

90. Cal.—^Northwestern Mut Life 
Ins. Co. V. State Bd. of Equaliza¬ 
tion. 166 P.2d 917, 78 CaXApp.2d 
648. 

44 C.J. p 488 note 15. 

91. Iowa—Dubuque, eta, R. Ca v. 
Mitchell. 131 N.W. 26, 162 Iowa 
187. 

98. Ill.—Davis V. Litchfield, 88 NJL 
888, 146 111. 813, 21 L.R.A. 668. 

93. Ill.—^Davls V. Litchfield, supra. 

94. Fla.—^Atlantic Coast Line R. Co. 
V. City of Lakeland, 116 So. 669, 
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fcrred to as a method®^ or species®® of taxation. 
The levy of such an assessment is an exercise of, 
and referable to, the taxing power, ®7 and an attri¬ 
bute of sovereignty;®® and it is not an exercise of 
the power of eminent domain.®® So in a general 


sense the word "taxes’’ includes a special assess¬ 
ment,^ and it has been held that special assessments 
and special taxes are at least in the nature of a 
tax,® because they must be levied for a public pur- 


94 Fla. 847—Marshall v. C. S. 
Young: Const. Co., 113 So. 666, 94 
Fla. 11. 56 A.L..R. 662. 

95. Mass.—In re Opinion of the 
Justices, 159 N.E. 70, 261 Mass. 
556. 

SSi Ohio.—^Rogers v. Johnson, 158 
N.E. 167, 21 Ohio App. 292. 

Pa.—In re Pepllnskl’s Estate, 89 A. 
2d 271, 165 Pa.Super. 564—City of 
Meadville v. Odd Fellows Home of 
Western Pennsylvania, 198 A. 662, 
128 Pa.Super. 180—Borough of 
Rockwood V. Hemmlnger, 161 A. 
457, 106 Pa.Super. 228. 

Tenn.—Southern Ry. Co. v. City of 
Elizabethtown, 10 Tenn.App. 119. 
97. U.S.—^Bryant v. Commissioner 
of Internal Revenue, C.C.A.9, 111 
F.2d 9—City of St Louis v. Dyer, 
C.C.A.MO., 56 F.2d 842. 

Ala.—Stovall v. City of Jasper, 118 
So. 467, 218 Ala. 282—Bradford v. 
City of Huntsville, 112 So. 200, 
216 Ala. 691—Smith v. Hall, 86 So. 
2d 364, App., affirmed, Sup., 86 So. 
2d 867. 

Arlz.—^Weller v. City of Phcenlz; 4 
P.2d 665, 39 Ariz. 148. 

Cal.—San Diego County v. Childs, 17 
P.2d 734, 217 Cal. 109—Irish v. 
Hahn, 281 P. 885, 208 Cal. 839, 66 
A.L.R. 1382—City of Inglewood v. 
Los Angeles County, 280 P. 360, 
207 Cal. 697—^Northwestern Mut. 
Life Ins. Co. v. State Bd. of Equal¬ 
ization, 166 P.2d 917, 73 Cal.App.2d 
548. 

Conn.—City of Bridgeport v. Schwarz 
Bros. Co., 87 A.2d 698, 131 Conn. 
60—^New London v. Miller, 22 A. 
499, 60 Conn. 112. 

Fla.—Jackson v. City of Lake Worth, 
28 So.2d 526, 156 Fla. 462—Ma3> 
shfiLll V. C. S. Young Const Co., 
113 So. 666, 94 Fla. 11, 66 A.L.R. 
662. 

Ga.—Steele v. City of Waycross, 10 
S.E.2d 867, 190 Oa. 816—CoipnJ 
Juris cited In Lankford v. Holton, 
200 S.E. 248, 261, 187 Ga. 94. 

Ind.—^Read v. Beczklewicz, 18 N.E.2d 
789, 215 Ind. 865, opinion sup¬ 
plemented 19 N.E.2d 465, 215 Ind. 
866—^New York, C. & St. L. Ry. Co. 
V. City of Hammond, 83 N.E. 244, 
170 Ind. 493. 

Ky .—^Forester v. Coombs Land Co.. 

126 S.W.2d 433, 277 Ky. 279. 

Mo.—^Kansas City v. Jones Store Co., 
28 S.W.2d 1008, 325 Mo. 226, cer¬ 
tiorari denied Jones Store Co. v. 
Kansas City, Mo., 61 S.Ct 78, 282 
U.S. 873, 76 L.Ed. 771—State ex 
rel. Southern Real Estate & Fi¬ 
nancial Co. V. City of St Louis, 
App., 116 S.W.2d 618—Stiers v. 


Vrooman, 115 S.W.2d 84, 234 Mo. 
App. 161. 

Mont.—Billings Sugar Co. v. Fish, 
106 P. 565, 40 Mont 256, 135 Am. 
R. 636, 26 L.R.A.N.S. 973, 20 Ann. 
Cas. 264. 

N.M.—Waltom v. City of Portales, 
81 P.2d 68. 42 N.M. 433—City of 
Albuquerque v. City Electric Co., 
268 P. 574. 82 N.M. 401. 

N.Y.—^In re Sixth Avenue Elevated 
R. R., 88 N.Y.S. 780, 265 App Dlv. 
200—In re Public Park on Dupont 
Street and Extending Commercial 
Street In Borough of Brooklyn, 
City of New York. 234 N.Y.S. 694, 
134 Misc. 120. 

N.C.—Corpus Juris quoted In City of 
Raleigh v. Mechanics & Farmers 
Bank, 26 S.E.2d 573, 681. 223 N.C. 
286—Town of Saluda v. Polk Coun¬ 
ty. 176 S.E. 298. 207 N.C. 180. 

Pa.—Jenklntown Borough v. Jenkin- 
town Baptist Church, 5 Pa Co. 385. 
Tenn.—City of South Fulton v. 
Parker, 28 S.W.2d 639, 160 Tenn. 
634—Reelfoot Lake Levee Dlst v. 
Dawson. 36 S.W. 1041, 97 Tenn. 
161, 84 L.R.A. 725—Southern Ry. 
Co. V. City of Elizabethton, 10 
Tenn App. 119. 

Tex.—^Foxworth-Galbralth Lumber 

Co. V. Realty Trust Co., Cfv.App.. 
110 S.W.2d 1164, error dismissed— 
Continental Inv. Co. v. Boden- 
helmer. ClvJLpp., 102 S.W.2d 304. 
Wash.—State v. De Graff, 255 P. 871, 
143 Wash. 336, error dismissed De 
Graff V. Cl^y of Spokane, Wash., 48 
act. 323, 276 U.a 602, 72 L.Ed. 
726—^Everett v. Adamson, 180 P. 
144, 106 Wash. 856. 

Wyo.—^Henning v. City of Casper, 57 
P.2d 1264, 60 Wyo. 1, rehearing de¬ 
nied 62 P.2d 304, 50 Wyo. 1. 

44 C.J. p 482 note 6. 
season for rule 

Authority for assessing street im¬ 
provement benefits is the power to 
levy taxes, and not constitutional 
provision that private property shall 
not be taken or damaged for public 
use without Just compensation, since 
taxing property for benefits is not 
taking property for public use, but 
assessing benefits is the determina¬ 
tion of proportion to be paid by prop¬ 
erty owners of cost of making pub¬ 
lic improvement under state’s pow¬ 
er of taxation.—City of St. Louis v. 
Senter Commission Co., 84 S.W.2d 
138, 836 Mo. 1209. 

Provision for cost 

Under statute authorizing munici¬ 
palities to pay for public works by 
issuing revenue bonds secured by the 
revenues of such systems, creation 
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and levying of special assessments 
for the cost of such works is an 
exercise of the state's taxing power 
notwithstanding the cost thereof 
must be provided by means **other 
than taxation."—City of Moundsville 
V. Brown, 25 S.E.2d 900, 125 W.Va. 
779. 

9a N.C.—Corpus Juris quoted In 
City of Raleigh v. Mechanics & 
Farmers Bank, 26 S.E.2d 673, 581, 
223 N.C. 286. 

44 C.J. p 482 note 7. 

99. U.S.—City of St. Louis V. Dyer, 
C.C.A.MO.. 56 F.2d 842. 

N.C.—corpus Juris quoted In City of 
Raleigh v. Mechanics & Farmers 
Bank. 26 S.E.2d 573, 581, 223 N.C. 
286. 

Tenn.—Southern Ry. Co. v. City of 
Elizabethton. 10 Tenn.App. 119. 

44 C.J. p 482 note 2. 

L Ark.—Shibley v. Ft. Smith & Van 
Buren Dlst, 132 S.W. 444, 96 Ark. 
410. 

Conn.—City of Bridgeport v. Schwarz 
Bros. Co., 87 A.2d 693, 181 Conn. 
60. 

La.—^Louisiana Cent. Lumber Co. v. 
Catahoula Parish School Board, 
185 So. 885, 191 La. 470. 

Mass.—Boston Asylum & Farm 
School for Indigent Boys v. 

Charles, 62 N.E. 961, 180 Mass. 
485. 

Neb.—^Harlan County v. Thompson, 
248 N.W. 801. 125 Neb. 65. 

N.M.—Altman v. Kllburn, 116 P.2d 
812, 45 N.M. 463, 186 A.L.R. 564. 
Ohio.—Home Owners’ Loan Corpora¬ 
tion V. Tyson, 12 N.B.2d 478, 133 
Ohio St. 184—State ex rel. Village 
of Leipslc V. Moenter, 124 NJB. 70, 
99 Ohio St. 110. 

Pa—City of Philadelphia v. U. S. 
Housing Corporation of Pennsyl¬ 
vania, 2 PaDist. ft Co. 799—In re 
Wmter’s Estate, Orph., 80 DeLCo. 
56. 

lu popular parl a aea, and even in 
legislative enactments, assessments 
are frequently called taxes.—Mason 
V. Williams, 81 S.E.2d 140, 206 S.C. 
130—Jackson v. Breeland, 88 S.E1 
128, 108 S.C. 184. 

Two meanings 

The word "taxes" has two well- 
recognized meanings, one inclusive 
and the other exclusive of special 
assessments for local improvements. 
—Chicago Great Western Ry. Co. v. 
Kansas City N. W. R. Co., 88 P. 1086, 
76 Kan. 167, 12 Ann.Cas. 688. 

8. CaL—^Northwestern Mut. Life 

Ins. Co. v. State Bd. of Equallza- 
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pose,® and because they are an enforced contribu¬ 
tion on the property owner for the public benefit* 

It is very generally held, however, that special 
assessments or special taxes to pay for local im¬ 


provements arc not taxes in the ordinary or strict 
sense of the term,® and that in practice, and as gen¬ 
erally understood, there is a clear distinction be¬ 
tween taxes and special assessments.® As distin- 


tion. 166 P.2d 917, 78 CalApp.Sd 
548. 

Fla.—^Elemm v- Davenport, 129 So. 

904, 100 Fla. 627, 70 A.L.R. 156. 

Ind.—^Bead v. Beczklewicz, 18 N.E.2d 
789, 215 Ind. 365, opinion sup¬ 
plemented 19 N.E.2d 465, 215 Ind. 
365. 

Iowa—Ashman v. City of Des 
Moines, 228 N.W. 316, 209 Iowa 
1247, modified on other grounds 
229 N.W. 907. 

Ky.—City of Olive Hill v. Gearhart, 
157 S.W.2d 481, 289 By. 53. 

La.—Vicksburg S. & P. R. Co. v. 

Traylor, 29 So. 141, 104 La 284. 
N.C.—Oozpns JlxxlB anoted In City of 
Baleigh v. Mechanics & Farmers 
Bank. 26 S.E.2d 573, 681. 223 N.C. 
286. 

Pa.—Borough of McKeesport v. Fid- 
ler, 23 A. 799, 147 Pa. 532—Jenk- 
Intown Borough v. Jenkintown 
Baptist Church, 5 PaCo. 335— 
Zimmerman v. Susquehanna Tp.. 
Com.Pl., 69 DauphCo. 869. 

Tenn.—City of South Fulton v. 
Parker, 28 S.W.2d 639, 160 Tenn. 
634. 

44 C.J. p 482 note 3. 

Quasi taxes 

Municipal special assessments are 
quasi taxes made to enable discharge 
of governmental functions.—^Waltom 
V. City of Portales, 81 P.3d 58, 42 
N.M. 433. 

a Fla—Atlantic Coast Line R. Co. 
V. City of Lakeland, 116 So. 669, 
94 Fla 847. 

Miss.—^Macon v. Fatty, 57 Miss. 378, 
34 Am R. 461. 

N.C.—Corpus Juris quoted In City of 
Raleigh v. Mechanics & Farmers 
Bank, 26 S.S.2d 673, 581, 223 N.C. 
286. 

4. Fla—^Klemm v. Davenport, 129 
So. 904. 100 Fla 627, 70 A.L.R. 156. | 

N.C.—Corpus Juris quoted In City of 
Raleigh v. Mechanics & Farmers 
Bank, 26 S.EI2d 578, 681, 223 N.C. 
286. 

N.D.—State v. Furstenau, 129 N.W. 
81, 20 N.D. 640. 

5. U.S.—City of Orangeburg v. 
Southern Ry. Co.. D.C.S.C., 45 F. 
Supp. 784, affirmed. C.C.A, 134 F. 
2d 890. 

Ala—^Bradford v. City of Huntsville, 
112 Sa 200. 215 Ala 591~Troy v. 
Protestant Episcopal Church, 66 
So, 982, 174 Ala 380. Ann.Cas.191 IB 
815. 

Aria—Weller v. City of Phoenix, 4 
P.2d 666, 89 Arls. 148. 

Ark.—Sanders v- Brown, 47 S.W. 461, 
468, 65 Ark. 498. 

CaL—Aiaersott''v. Houston, 96 P. 884, 
»154 CaL Ir—Nbrthwestem Mut. 


Life Ins. Co. v. State Bd. of Equal¬ 
ization. 166 P.2d 917, 78 Cal.App.2d 
548—-Wells V. Union Oil Co. of 
California 76 P.2d 696. 26 Cal.App. 
2d 166. 

Conn.—New London v. Miller, 22 A. 
499, 60 Conn. 112. 

Fla—Jackson v. City of Lake Worth, 
23 So.2d 626. 156 Fla 452—Swan¬ 
son V. TherreU. 150 So. 634, 112 
Fla 474, followed in Swanson v. 
Florida Land Holding Corporation, 
150 So. 637, 112 Fla 482. 

Idaho.—Bosworth v. Anderson, 280 
P. 227, 47 Idaho 697, 65 A.L.R. 1372. 
Ill.—Stephanl v. Catholic Bishop of 
Chicago, 3 IlLApp. 249. 

Iowa—^Bennett v. Oreenwalt, 286 N. 

W. 722, 226 Iowa 113. 

Ky.—^E^ilgus V. Trustees of the 
Church Home for Females, 22 S.W. 
750, 94 Ky. 439. 15 Ky.L. 318. 

Md.—Gould ▼. Baltimore, 59 Md. 
378. 

Mass.—^Boston Asylum & FUrm 
School for Indigent Boys v. 
Charles. 62 N.E. 961, 180 Mass. 
486. 

Mich.—^Lake Shore & M. S. R. Co. v. 
City of Grand Rapids, 60 N.W. 
767, 102 Mich. 374, 29 L.R.A 195. 
Neb.—^Harlan County v. Thompson, 
248 N.W. 801, 126 Neb. 66—Fam- 
ham V. City of Lincoln, 106 N.W. 
666. 76 Neb. 502. 

N.J.—Schmidt v. Schmidt, 84 A 629, 
SO N.J.Eq. 864. 

N.M.—Altman v. Kllbum, 116 P.2d 
812, 45 NJM 458, 136 AL.R. 664— 
Lake Arthur Drainage Diet. v. 
Field, 199 P. 112, 27 N.M. 183. 

N.T.—^Roosevelt Hospital v. New 
York, 84 N.Y. 10-8—^Hassan v. 
Rochester, 67 N.Y. 616—^Nassau 
County y. Lincer, 3 N.Y.S.2d 827, 
165 Mlsc. 909. affirmed 4 N.Y.S.2d 
77, 264 App.Diy. 746, 760, afiElrmed 
20 N.E.2d 1018. 280 N.Y. 662— 
Sharp V. Spelr, 4 Hill 76—^Bleecker 
y. Ballou, 3 Wend. 263—^In Re 
Mayor, Aldermen & Commonalty 
of City of N. T., 11 Johns. 77. 

N.C.—Ck>zpaa Juris quoted in City of 
Raleigh v. Mechanics & Farmers 
Bank, 26 S.E.2d 573, 681, 228 N.C. 
286—^Town of Saluda v. Polk Coun¬ 
ty, 176 S.E. 298, 207 N.C. 180. 
Pa.—^In re Peplinski’s Estate, 89 A2d 
271, 166 Pa.Super. 564—^Borough of 
Williamsburg y. Bottenfield, 80 Pa. 
Super. 208—City of Philadelphia ▼. 
U. S. Housing Corporation of 
Pennsylvania, 2 Pa.Dlst. & Co. 799. 
S.C.—Mason v. Williams, 81 S.E.2d 
140, 206 S.C. 130—Jackson y. Bree- 
land, 88 S.E. 128, 103 S.C. 184. 
Tenn.—City of South Fulton y. 
Parker, 28 S.W.2d 639, 160 Tenn. 
634. 


Tex.—City of Wichita Palls y. Wil¬ 
liams. 26 S.W.2d 910, 119 Tex. 163, 
79 A.L.R. 704, followed in 34 S.W. 
2d 674, 119 Tex. 672—Taylor v. 
Boyd, 63 Tex. 533—^Payne v. City 
of Perryton, Civ.App., 48 S.W. 2d 
497. 

Wls.—^Hale y. City of Kenosha, 29 
Wis. 599. 

44 C.J. p 481 note 99. 

6. X7.S.—^Illinois Cent. R. Co. y. 
City of Decatur, Ill., 13 S.Ct. 293, 
147 U.S. 190, 37 L.Ed. 132. 

Arlz.—Weller v. City of Phcenlx, 4 
P.2d 665, 89 Arlz. 148. 

D.C.—^District of Columbia v. Sisters 
of Visitation of Wash., 16 App.D.C. 
800. 

Fla.—^Klemm y. Davenport, 129 So. 

904. 100 Fla. 627, 70 AL.R. 156. 
Ill.—^People ex rel. Fisher y. Balti¬ 
more & O. R. Co., 61 N.E.2d 882, 
890 Ill. 889—^De Clercq y. Barber 
Asphalt Paving Co., 47 N.E. 367, 
167 Ill. 215. 

Ind.—^Relnken y. Fuehrlng, SO N.E. 
414, 130 Ind. 382, 80 Am.S.R. 247, 
15 L.R.A. 624. 

Iowa.—^Bennett y. Greenwalt, 286 N. 

W. 722, 226 Iowa 113. 

Minn.—^In re Drainage Ditch No. 6, 
109 N.W. 993, 99 Minn. 454. 

Neb.—^Heurlan County y. Thompson. 
248 N.W. 801, 125 Neb. 65—Fam- 
ham V. City of Lincoln, 106 N.W. 
666, 75 Neb. 602—City of Beatrice 
V. Brethren Church, 59 N.W. 933, 
41 Neb. 358. 

N.J.—State V. Mayor, etc., of City of 
Newark, 36 N.J.Law 478, 13 Am. 
R. 464—^In re Stephen’s Ex’rs v. 
Milnor, 24 N.J.Eq. 858. 

N.Y.—^Roosevelt Hospital y. New 
York, 84 N.Y. 108—Rundell v. 
Lakey, 40 N.Y. 518. 

Ohio.—State ex rel. Village of Lelp- 
sio V. Moenter, 124 NJE. 70, 99 Ohio 
St. 110—^Reeves y. Treasurer of 
Wood County, 8 Ohio St. 333. 
Pa.—City of Meadvllle y. Odd Fel¬ 
lows Home of Western Pennsyl¬ 
vania, 1G3 A 662, 128 Pa.Super. 
180—City of Philadelphia v. U. S. 
Housing Corporation of Pennsyl¬ 
vania, 2 Pa.Dist. & Co. 799. 
Tenn.—Obion County for Use and 
Benefit of North Fork Drainage 
Dlst. No. 2 y. Massenglll, 151 S.W. 
2d 166, 177 Tenn. 477. 

Wls.—Hale v. City of Kenosha, 29 
Wls. 699—^Weeks y. City of Mil¬ 
waukee, 10 Wis. 242. 
xnhsEOUt dlffsrenoe 
Special assessment, although, like 
a tax, an enforced contribution from 
property owners, is Inherently dif¬ 
ferent and governed by entirely dif¬ 
ferent principles.—giftmiifi y. Daven- 
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g^ished from other forms of taxation, assessments 
are special and local impositions on property, made 
for a public purpose, but fixed in amount with ref¬ 
erence to the special benefit which such property de¬ 
rives from the expenditure, while taxes are gener¬ 
ally held to be burdens or impositions laid for pur¬ 
poses of general revenue, regardless of the direct 


benefit accruing to the person or property taxed.^ 
The words "taxation” and “assessment” are em¬ 
ployed to represent different modes of exercising 
the general power of taxaiton, and also as indicat¬ 
ing different objects and purposes in aid of which 
a resort to the taxing power may be had.^ In their 
origin and legal or constitutional complexion they 


port, 129 So. 904, 100 Fla. 627, 70 A.L. 
R. 156. 

7. U.S.—Illlnola Cent. R. Co. v. City 
of Decatur. Ill., 13 S.Ct. 293, 147 

U. S. 190, 37 L.Ed. 132—Board of 
Directors of Red River Levee Diet. 
No. 1 of Lafayette County, Ark., v. 
R. F. C., C.A.Ark., 170 F.2d 480. 

Arlz.—Weller v. City of Phoenix, 4 
P.2d 666, 89 Ariz. 148. 

Cal.—Holley v. Orangre County, 89 P. 
790, 106 Cal. 420—S. Slwel & Co. v. 
Los Anffeles County, 160 P.2d 789, 
reheard 167 P.2d 177, 27 Cal.2d 
724, followed In Himes v. Los An- 
sreles County, 167 P.2d 189, 27 
Cal.2d 891—Smith v. Farrelly, 52 
Cal. 77—Taylor v. Palmer, 31 Cal. 
240—^Northwestern Mut. Life Ins. 
Co. V. State Bd. of Eauallzation, 
166 P.2d 917, 78 Cal.App.2d 548— 
Wells V. Union Oil Co. of Cali¬ 
fornia, 76 P.2d 696, 26 Cal.App.2d 
165. 

Conn.—^New London v. Miller, 22 A. 
499, 60 Conn. 112. 

D.C.—^Bvans v. Ockershausen, 100 F. 
2d 695, 69 APP.D.C. 285, 128 A.L.R. 
177, certiorari denied Smith v. 
Ockerhausen, 69 S.Ct. 462, two 
cases, 306 U.S. 683, 88 L.Ed. 1034. 
Fla.—State ex rel. Board of Sup'rs 
of South Fla. Conservancy Dlst. v. 
Caldwell, 35 So.2d 642—Klemm v. 
Davenport, 129 So. 904, 100 Fla. 
627, 70 A.L.R. 166. 

HI.—^People ex reL Fisher v. Balti¬ 
more & O. R. Co., 61 N.E.2d 882, 
390 IlL 889—Chicago v. Baptist 
Theological Union, 2 N.E. 254, 116 
Ill. 246—^Illinois, etc., Canal v. Chi¬ 
cago, 12 Ill. 408—^Myers v. Ruddy, 
164 I11.APP. 488—Milligan v. E. R. 
Darlington Lumber Co., 145 Ill. 
App. 618. 

Ind.—^Brownell Imp. Co. v. Nixon, 
92 N.E. 698, 695, 48 Ind.App. 196, 
rehearing denied 96 N.E. 686, 48 
Ind.App. 195—^Palmer v. Stumph, 
29 Ind. 829. 

Iowa.—^Bennett v. Greenwalt, 286 N. 
W. 722, 226 Iowa 1118—Cornelius 

V. Krommlnga* 161 N.W. 626, 179 
Iowa 712. 

S:y.—^Dressman v. Farmers' St 
Traders' Nat. Bank of Covington, 
38 S.W. 1062, 100 Ky. 571, 18 Ey. 
L. 1018, 86 L.RJL 121. 

Mass.—Boston Asylum St Farm 
School for Indigent Boys v. 
Charles, 62 N.E. 961, 180 Mass. 486. 
Miss.—Macon v. Patty, 67 Miss. 878, 
84 Am.B. 461. 


Mo.—^Egsrptian Levee Co. v. Btardln, 
27 Mo. 496, 72 Am.D. 276. 

Neb.—^Falldorf v. City of Grand Is¬ 
land. 292 N.W. 698, 138 Neb. 212— 
Harlan County v. Thompson, 248 
N.W. 801, 126 Neb. 66—^Famh^ v. 
Lincoln, 106 N.W. 666, 76 Neb. 
502—^Ittner v. Robinson, 62 N.W. 
846, 85 Neb. 133. 

N.T.—In re Hun. 89 N.E. 376, 144 N. 
Y. 472—^Roosevelt Hospital v. New 
York, 84 N.Y. 108. 

N.C.—City of Charlotte v. Kava- 
naugh, 20 S.E.2d 97. 221 N.C. 259. 
N.D.—State ex rel. Moore v. Fur- 
atenau, 129 N.W. 81, 20 N.D. 640. 
Ohio.—^Home Owners' Loan Corpora¬ 
tion V. Tyson, 12 N.E.2d 478, 138 
Ohio St. 184—^Reeves v. Treasurer 
of Wood County, 8 Ohio St. 338— 
Hill V. Higdon, 5 Ohio St. 248, 67 
Am.D. 289—Ridenour v. Saffin, 12 
Ohio Dec. (Reprint) 288. 

Or.—Smith v. Hurlburt, 217 P. 1098, 
108 Or. 690—^King v. Portland, 2 
Or. 146. 

Pa.—Sewlckley Methodist Episcopal 
Church's Appeal, 80 A. 1007, 165 
Pa. 476—^In re Peplinskl's Estate, 
39 A.2d 271, 165 Pa.Super. 664— 
City of Meadvllle v. Odd Fellows 
Home of Western Pennsylvania, 
193 A. 662, 128 Pa.Super. 180— 
City of Philadelphia v. U. S. Hous¬ 
ing Corporation of Pennsylvania^ 2 
Pa.Dlst. & Co. 799. 

S.D.—C. A. Wagner Const Co. v. 
City of Sioux Falls, 27 N.W.2d 
916—Winona & St P. R. Co., v. 
City of Watertown, 44 N.W. 1072, 
1 S.D. 46. 

Tex.—^Taylor v. Boyd, 63 Tex. 638. 
Wls.—Hale v. City of Kenosha, 29 
Wls. 699—^Lumsden v. Cross, 10 
Wis. 282. 

44 C.J. p 481 note 94 [b]. 

"There Is a clear and manifest 
distinction between a tax and a spe¬ 
cial assessment. A tax is Imposed 
for a general or public purposa It Is 
levied for the purpose of carrying 
on the government It is a charge on 
lands and other property which les¬ 
sens Its value, and in the proportion 
In which the owner Is required to 
pay la his pecuniary ability dimin¬ 
ished. This Is the sense In which 
the term taxation' is used and under¬ 
stood. On the other hand, a spe¬ 
cial assessment contains none of the 
distinctive features of a tax. It is 
assessed or levied for a special pui^ 
pose, and not for a general purpose. 
It is not a charge on property which 
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I reduces Its value. The assessment Is 
made In the ratio of advantages ac¬ 
cruing to the property In conse¬ 
quence of the Improvement. In no 
case can the assessment exceed the 
advantages accruing to the property 
assessed. It Is therefore regarded 
but an equivalent or compensation 
for the increased value the property 
will derive from the Improvement 
the assessment la levied to dis¬ 
charge." 

Ill.—^De Clercq v. Barber Asphalt 
Paving Co., 47 N.B. 867, 167 Ill. 
216. 

Tenn.—Obion County, for Use and 
Benefit of North Fbrk Drainage 
Diet. No. 2, V. Massengill, 151 S.W. 
2d 166, 169, 177 Tenn. 477—City of 
Knoxville v. Lee, 21 S.W.8d 628, 
159 Tenn. 619. 

£evy held assessment sad not tax 

Cial.—Wells V. Union Oil Co. of Cali¬ 
fornia, 76 P.2d 696, 25 Cal.App.2d 
166. 

OkL—^Armstrong v. Sewer Imp. Dlst. 
No. 1, Tulsa County, 199 P.2d 1012. 

a Cal.—Mardls v. McCiarthy, 121 P. 
389, 162 CaL 94—Taylor v. Palmer, 
81 Cal. 241—^Northwestern Mut. 
Life Ins. Co. v. State Bd. of Equal¬ 
ization, 166 F.2d 917, 78 Cal.App.2d 
648. 

Neb.—^Faildorf v. C!ity of Grand Is¬ 
land, 292 N.W. 698, 138 Neb. 212— 
Feirnham v. City of Lincoln, 106 
N.W. 666, 75 Neb. 502. 

"As between taxes, or general 
taxes as they are sometimes called 
by way of distinction, and special 
taxes, or special assessmentSf there 
Is a clear distinction. Taxes proper, 
or general taxes, are based upon the 
fact that the government must have 
revenue, cud upon the principle that 
all citizens, and all property within 
Its Jurisdiction, should contribute, 
but for which the government ren¬ 
ders no return of special benefit to 
any property, but only secures to 
the citizen that general benefit that 
results from protecting his person 
and property, and the promotion of 
those various schemes that have for 
their object the welfare of all. 
While on the other hand, special 
taxes, or special assessments, are 
based upon the theory that when a 
local improvement enhances the val¬ 
ue of neighboring property, that 
property should pay for the Improve¬ 
ment."—Caverly-Gk>uld Co. v. Spring- 
field, 76 A 89. 42, 88 Vt. 896. 
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are the same; but in the mode of their exercise, and 
in the effect of such exercise on the property of the 
taxpayer, they are essentially different.® 

Whether a so-called ‘"tax” is in fact a tax or an 
assessment cannot be determined by any positive 
rule, and in each case the character of the given 
charge must be ascertained by its incidents, and 
from the natural and legal effect of the language 
employed in the legislation imposing such charge.^® 
A charge imposed by law on all taxable property in 


a given district is a tax and not an assessment, al¬ 
though the purpose is to make a local improve¬ 
ment;^^ and, conversely, a charge imposed only on 
those property owners who are to enjoy the bene¬ 
fits accruing from the improvement is an assessment 
and not a tax, notwithstanding the statute may call 
it a tax.12 Ordinarily local assessments are not 
taxes within the meaning of the term as generally 
understood in constitutional and statutory restric¬ 
tions and exemptions,!® but in some instances spe- 


9. Cal.—^Mardls v. McCarthy, 121 
P. 389, 162 Cal. 94—Wood v. Brady, 
5 P. 623, 68 Cal. 78. reheard 8 P. 
599, 68 Cal. 78, appeal dismissed 14 
S.Ct. 6, 150 U.S. 18, 37 L.Bd. 981— 
Taylor v. Palmer, 31 Cal. 241, 249— 
Emery v. San Francisco Gas Co.. 
28 Cal. 345—^Northwestern Mut. 
Life Ins. Co. v. State Bd. of Equal¬ 
ization, 166 P.2d 917, 73 Cal.App.2d 
548. 

N.T.—^Hassan v. Rochester, 67 N.Y. 
516—^Mayor of Troy v. Mutual 
Bank, 20 N.Y. 387—Abendroth v. 
Manhattan R. Co., 7 N.Y.St. 43, 
54 N.Y.Super. 417, 19 Abb.N.Cas. 
247, affirmed 25 N.B. 496. 122 N.Y. 
1, 19 Am.S.R. 461, 11 L..R.A. 634— 
Sharp V. Spelr, 4 Hill 76— 
Bleecker v. Ballou. 8 Wend. 263— 
In re Mayor, Aldermen & Common¬ 
alty, 11 Johns. 77. 

Wls.—Weeks v. City of Milwaukee, 
10 Wls. 242. 

10. Cal.—^Northwestern Mut. Life 
Ins. Co. V. State Bd. of Equalize^ 
Uon. 166 P.2d 917, 78 CalJ^pp.2d 
548. 

11 . n.S.—Pacific Gas & Electric Co. 
V. Sacramento Municipal Utility 
DlsL, D.C.Cal., 17 F.Supp. 685, af¬ 
firmed, C.C.A., 92 F.2d 365, cer¬ 
tiorari denied 58 S.CL 610. 303 U.S. 
640, 82 L.Ed. 1100. 

Cal.—^Williams y. Corcoran, 46 Cal. 
663—^Northwestern Mut Life Ins. 
Co. V. State Bd. of Equalization, 
166 P.2d 917. 73 Cal.App.2d 648. 
La.—^Louisiana Ry. & Nav. Co. v. 

Madere, 60 So. 609, 124 La. 635. 
Or.—Smith v. Hurlburt 217 P. 1093, 
108 Or. 690. 

Pa.—City of Philadelphia v. U. S. 
Housing Corporation of Pennsyl¬ 
vania, 2 Pa.Dlst & Co. 799. 

Wls.—^Howes V. City of Racine, 21 
Wis. 614. 

ApporUouiLeBt 

An assessment for special Im¬ 
provement Initiated by board of esti¬ 
mate and apportioned by board on a 
city-wide or borou^h-wide basis con¬ 
stituted a tax and not an assessment 
for benefit or a levy for local Im¬ 
provement—Cooper Union for Ad¬ 
vancement of Science and Art v. 
City of New York, 71 N.Y.S.2d 204, 
272 App.Dlv. 438, appeal and rear¬ 
mament denied 74 N.Y.S.2d 404, 272 


App.Dlv. 1004, affirmed 81 N.E.2d 108, 
298 N.T. 678. 

Benefits from work 

A char^re against land is no less a 
tax because founded on benefits from 
work to which the money is to be 
appropriated.—Comet v. St Louis 
County, Mo., 240 S.W. 107. 

Spedsa .taxes voted for particular 
purposes, as in aid of railroads, are 
not local assessments.—^Louisiana & 
A. R. Co. v. Shaw, 46 So. 994, 121 
La. 997, affirmed 31 S.Ct 56, 218 U.S. 
431, 54 L.Ed. 1097. 

12. CaL—^People v. Austin, 47 Cal. 
853—^Northwestern Mut. Life Ins. 
Co. V. State Bd. of Equalization. 
166 P.2d 917, 73 Cal.App.2d 648. 
La —^Worsley v. New Orleans Second 
Municipality, 9 Rob. 324, 41 Am. 
D. 333. 

Pa.—City of Philadelphia v. U. S. 
Housing Corporation of Pennsyl¬ 
vania, 2 PaDist 4b Co. 799. 

18. Ala.—^Bradford v. City of 

HuntsvlUe, 112 So. 200, 215 Ala. 
691. 

Arlz.—Weller v. City of Phoenix, 4 
P.2d 665, 39 Aziz. 148. 

Ark.—^Board of Improvement of Pav¬ 
ing IMst. No. 6 of Ft. Smith v. 
Sisters of Mercy of Female Acad¬ 
emy of Ft. Smith, 109 S.W. 1165, 
86 Ark. 109. 

Cal.—Smery v. San Ftancisco" Gas 
Co., 28 Cal. 345. 

Ga—Steele v. City of Waycross, 10 
S.E.2d 867, 190 Ga 816—Bennett 
V. Vlttum, 194 S.E. 363, 186 Ga 74. 
Ill.—City of Chicago to Use of 
Schools V. City of Chicago, 69 N.E. 
680, 207 HI. 37-In re Swigert, 6 
N.E. 469, 119 Ill. 83—Chicago v. 
Baptist Theological Union, 2 N.E. 
264, 115 Ill. 246. 

Iowa—^Munn v. Board of Sup'rs of 
Greene County, 141 N.W. 711, 161 
Iowa 26. 

Kan.—^Hines v. City of Leavenworth, 
3 Kan. 187. 

Ky. —^Board of Drainage Com'rs of 
McCracken County v. Graves Coun¬ 
ty, 272 aw. 887, 209 Ky. 198— 
Zsibel V. Louisville Baptist Or¬ 
phans' Home, 17 S.W. 212, 92 Ky. 
89, 13 Ky.L. 386. 

La—Wilson v. Anderson, 28 La Ann. 
261. 

Md.—Gould V. Baltimore, 59 MdL 378 
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—^Mayor & City Council of Balti¬ 
more V. Proprietors of Greenmount 
Cemetery, 7 Md. 517. 

Mass —^Boston Asylum & FEirm 
School for Indigent Boys v. 
Charles, 62 N.E. 961, 180 Mass. 
485. 

Minn.—First Dlv. of SL Paul & P. R. 
Co. V. City of St. Paul, 21 Minn. 
526. 

Mont—^Billings Sugar Co. v. Fish, 
106 P. 665. 40 Mont 256, 136 Am. 

R. 636, 26 L.R.A.,N.S.. 973, 20 Ann. 
Cas. 264. 

Neb.—State v. Irey, 60 N.W. 601, 42 
Neb. 186. 

N.H.—^Manchester v. Straw, 169 A. 
692, 86 N.H. 390. 

N.T.—In re Hun. 89 N.E. 876, 144 
N.Y. 472—Sharp v. Johnson, 4 Hill 
92, 40 Am.D. 269—Sharp v. Spelr, 

4 Hill 76—^In re Ford, 6 Lans. 92. 
N.C.—Corpus dtirls quoted In City of 

Raleigh v. Mechanics & Farmers 
Bank, 26 S.B.2d 573, 581, 223 N.a 
286. 

Okl.—Riley v. Carrico, 110 P. 738, 27 
Okl. 33. 

Pa—^Anderson v. Lower Merlon Tp., 
66 A. 1115, 217 Pa 369. 

S.D.—^Winona & St P. R. Co. v. 
Watertown, 44 N.W. 1072, 1 S.D. 
46. 

Tenn.—State ex rel. v. Powers, 137 

S. W. 1110, 124 Tenn. 553—Arnold 
V. City of Knoxville, 90 S.W. 469, 
115 Tena 195, 3 L.R.A..N.S., 837, 5 
Ann.Cas. 881. 

Tex.—City of Wichita Falls v. Wil¬ 
liams, 26 8.W.2d 910, 119 Tex. 
163, 79 AL.R. 704, followed in 34 
S.W.2d 574, 119 Tex. 572—Allen v. 
Galveston, 61 Tex. 302—City of 
Beaumont v. Russell, 112 S.W. 960, 
61 Tex.Civ.App. 361, error refused 
—^Lovenberg v. Galveston, 42 S.W. 
1024, 17 Tex.Clv.App. 162. 

Wash.—^In re Howard Avenue North 
In City of Seattle. 86 P. 1117, 44 
Wash. 62, 120 Am.R. 973, 12 Ann. 
Cas. 417—McMillan v. City of Ta¬ 
coma, 67 P. 68, 26 Wash. 858. 

Wls.—^Marine Co. v. City of Mil¬ 
waukee, 138 N.W. 640, 161 Wla 
239. 

44 C.J. p 482 note 1. 

Assessments as included In statutes 
or constitutional provisions creat¬ 
ing exemption from taxes see infra 

5 1339. 

Special assessments as affected by 
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cial assessments on realty for public improvements 
have been held to be “taxes” within statutory pro¬ 
visions referring to taxes on realty.!^ 

§ 1291. B2isis for Imposing 

Generally, epeclal aisessments or apeclal taxes are 
Imposed on the theories that the property assessed or 
taxed has been specially and peculiarly benefited by the 
Improvement and that those whose property Is thus en¬ 
hanced and who have received the benefits of the Im¬ 
provement should pay the cost. 

As a general rule, the theories on which special 
assessments or special taxes are imposed on proper¬ 
ty for local improvements are that the property as¬ 
sessed or taxed has been specially and peculiarly 
benefited by the improvemeiitlS and that those 
whose property is thus enhanced and who have re¬ 
ceived the benefits of the improvement should pay 
the costji® which is not in excess of what they re¬ 
ceived by reason of the improvement.^^ The fact 


that the improvement of streets benefits the travel¬ 
ing public, as well as property owners in areas 
against which the cost of the improvement is to be 
assessed, does not require that the cost of such im¬ 
provement should be met from the general funds 
of the municipality.18 

§ 1292. Purpose 

a. In general 

b. Improvements previously constructed 

and paid for 

a. In General 

Special acsessments are Imposed for a special pur¬ 
pose, the payment In whole or In part of the cost of an 
Improvement local In character as distinguished from 
general; and the proceeds can be devoted to no other 
purpose. 

Special assessments are imposed for a special pur- 


constitutlonal limitations on power 
to Impose taxes see Infiu 8 1296. 

14. Kan.—^Tull v. Royston, 2 P. 866. 
80 Kan. 617—Smith v. Frankfort, 
42 P. 1003, 2 Kan.App. 411. 

Ky.—^Delker v. Owensboro, 61 S.W. 
362, 22 Ky.L.. 1777. 

Md.—^Hagerstown v.‘ Startzman, 49 
A. 888. 93 Md. 606. 

Mass.—^Wheatland v. City of Boston, 
88 N.E. 769, 202 Mkss. 258. 

Ohio.—State v. Cooper, 173 N.E. 725, 
128 Ohio St. 28. 

Wis.—^Wisconsin Real Estate Co. v. 
City of Milwaukee. 138 N.W. 642, 
161 Wls. 198—Sheboygan County v. 
City of Sheboygan, 11 N.W. 698, 54 
Wls. 415. 

16. U.S.—City of St. Louis ▼. Dyer, 
C.C.A.MO.. 66 P.2d 842—City of 
San Diego v. Atchison. T. & S. F. 
Ry. Co., aCAL.Cal., 46 F.2d 11, cer¬ 
tiorari denied City of San Diego 
V. Atchison, T. & S. F. Ry, Co., 51 
S.Ct. 864, 288 U.S. 830, 76 L.Bd. 
1448. 

Arlz.—Weller v. City of Phoenix, 4 P. 

2d 665. 89 Arlz. 148. 

Ark.—Ragsdale v. Cunningham, 147 
S.W.2d 20. 201 Ark. 848—^Bourland 
V. Southard, 48 S.W.2d 665, 186 
Ark. 627—^Kelley Trust Co. v. Pav¬ 
ing Diet. No. 46 of Ft. Smith, 48 
S.W.2d 71. 184 Ark. 408—Lenon v. 
Street Improvement Dist. No. 612, 
26 S.W.2d 572. 181 Ark. 818. 

Cal.—Oro Loma Sanitary Dlst. v. 
Valley. 196 P.2d 918, 86 CalApp.2d 
875. 

Colo.—Cozpas juris cited la Santa 
F6 Land Imp. Co. v. City and Coun¬ 
ty of Denver. 2 P.2d 288, 289, 89 
Colo. 309, followed In McFarlane v. 
City and County of Denver, 8 P.2d 
1112, 90 Colo. 320. 

Conn.—Connecticut Railway & Light¬ 
ing Co. V. City of Waterbury, 18 
A.2d 700, 127 Conn. 617—^Delaney 


V. City of Hartford. 7 A.2d 669, 126 
Conn. 687. 

Fla.—^Blake v. City of Tampa, 166 
So. 97, 115 Fla. 848—^Klemm v. 
Davenport, 129 So. 904, 100 Fla. 
627, 70 A.L.R. 156—AUantlc Coast 
Line R. Co. v. City of Lakeland, 
115 So. 669, 94 Fla. 347. 

Ga.—Ck>zpiis Juris cited in Mayor 
and Aldermen of Savannah v. 
Knight, 157 S.E. 809, 811, 172 Ga. 
871. 

Idaho.—^Bosworth v. Anderson. 280 P. 

227, 47 Idaho 697. 65 A.L.R. 1872. 
Ill.—Woodruff V. City of Chicago, 69 
N.E.2d 287, 894 Ill. 542. 

Minn.—Judd v. City of St. Cloud, 272 
N.W. 677, 198 Minn. 590. 

Mont.—State v. Jeffries, 270 P. 638, 
83 Mont. 111. 

N.D.—Schleber v. City of Moohall, 
268 N.W. 446, 66 N.D. 593. 

Ohio.—^Domlto V. Village of Maumee. 

42 N.E.2d 984. 140 Ohio St. 229. 
Pa.—^In re Pepllnski's Estate, 89 A. 

2d 271, 156 PcLSuper. 564. 

Tenn.—City of Knoxville v. Lee, 21 
S.W.2d 628, 169 Tenn. 619. 

Tex.—City of Wichita Falls v. Wil¬ 
liams, 26 S.W.2d 910, 119 Tex. 163, 
79 A.L.R. 704, followed in 84 S.W. 
8d 574, 119 Tex. 672—Gillespie v. 
Fuller Const. Co., ClVwApp., 66 S.W. 
2d 798, error refused, certificate of 
questions submitted dismissed, 61 
S.W.2d 977. 122 Tex. 506. 

Utah.—Whltcher v. Bonneville Irr. 

Dlst, 266 P. 785, 69 Utah 610. 

44 C.J. p 488 note 16. 

Benefit as justification for assess¬ 
ment attacked as violating con¬ 
stitutional guaranty of due process 
of law see Constitutional Law S 
661. 

Necessity of benefits generally see 
Infra S 1870. 

Pabllo necessity 

Municipality’s power to tax for 
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paving streets and sidewalks rests 
on public necessity.—^Atlantic Coast 
Line R. Co. v. City of Lakeland. 116 
So. 669, 94 Fla. 847. 

‘Venefit plan” Is assessment on lot 
In sum not exceeding benefit thereto, 
or enhanced value, because of im¬ 
provement.—City and County of Den¬ 
ver V. Denver Land Co., 274 P. 743, 
86 Colo. 198. 

lOi Cal.—City of Los Angeles v. 
Howard, 73 P.2d 1284, 23 CalJlpp. 
2d 624. 

Colo.—Gordon v. Wheatridge Water 
Dist, 109 P.2d 899, 107 Colo. 138. 
Conn.—Connecticut Railway & Light¬ 
ing Co. V. City of Waterbury, 18 A. 
2d 700, 127 Conn. 617. 

Fla.—^Blake v. City of Tampa, 166 So. 
97. 115 Fla. 848—^Klemm v. Daven¬ 
port. 129 So. 904, 100 Fla. 627, 70 
A.L.R. 156. 

Ohio.—^Domlto V. Village of Maumee, 
42 N.E.2d 984. 140 Ohio St 229. 

Or.—^Fisher v. City of Astoria, 269 
P. 853, 126 Or. 268, 60 A.L.R. 260— 
Beezley v. City of Astoria, 269 P. 
216, 126 Or. 177, 60 A.L.R. 604. 

44 C.J. p 484 note 17. 

17. U.S.—^Norwood v. Baker, Ohio, 
19 S.Ct. 187, 172 U.S. 269, 48 L. 
Ed. 443—Wabash Ry. Co. v. City 
of St Louis, C.C.A.MO.. 64 F.2d 
921, certiorari denied Wabash Ry. 
Co. V. City of St Louis, Mo., 54 
S.Ct 88, 290 U.S. 668, 78 L.Bd. 
677. 

IlL—^De Clercq v. Barber Asphalt 
Paving Co., 47 N.B. 267, 167 111. 
216. 

Tenn.—Obion County for Use and 
Benefit of North Fork Drainage 
Dist No. 2 V. Massenglll, 151 S.W. 
2d 166, 177 Tenn. 477. 

Exceeding benefits see infira § 1407. 
1ft Ky.—^Henry Blckel Co. v. City of 
Louisville, 187 S.W.2d 717, 282 Ky. 
88, 127 A.L.R. 1084. 
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pose,the payment in whole or in part of the cost 
of an improvement local in character as distin¬ 
guished from general ;20 and the proceeds can be 
devoted to no other purpose.2i A city having pow¬ 
er to make local improvements by special assess¬ 
ment possesses implied power to declare what are 
local improvements but such declaration is not 
necessarily conclusive,and an assessment will not 
be upheld if its purpose is clearly improper.24 As¬ 
sessments according to benefits cannot be collected 
to pay for anticipated profits to a contractor on 
improvements not to be made.^S 

b. Improvements Previously Oonstructed and 
Paid for 

Generally, property benefited by a public improve¬ 
ment already completed and paid for may be aseeaaed 
for the Improvement, but a municipal corporation may 
not Impose such charge unless the power to do so Is 
clearly conferred by statute. 

Although there are decisions directly to the con- 
trary,^® it has been held that a state by appropriate 
legislation, or a municipal corporation acting under 
authority delegated by statute, may assess property 
benefited by a public improvement already complet¬ 
ed and paid for;^^ and this is particularly true 
where, before the making of the improvement, the 
property owners had bound themselves by contract 
to pay for an assessment lawfully made to meet the 
expense of its construction.^® It has also been held 
that statutes of the character under consideration 
are not objectionable as being retrospective.®® The 


question, it has been said, is not whether the consti¬ 
tutional and statutory enactments are intended to 
have a retrospective as well as prospective effect, 
but whether or not they are intended to have a pres¬ 
ent application to improvements which have there¬ 
tofore been installed.*® 

A municipality cannot, however, assess property 
for improvements previously constructed and paid 
for imless the power to do so is clearly conferred by 
statute.*! Also, there are decisions which appar¬ 
ently hold that if a statute authorizes a municipality 
to employ one of two or more methods to pay for 
an improvement, and, acting in accordance with the 
authority so conferred, the municipality assumes the 
duty of paying for the improvement from the gen¬ 
eral fund and orders the making of the improve¬ 
ment on that basis, it cannot subsequently levy a 
special assessment to pay the cost thereof.** If a 
municipal corporation is for any reason not liable 
for improvements already made, special assessments 
may not, after completion of the improvement, be 
levied against property specially benefited by the 
improvement to pay the cost thereof.** 

§ 1293. Effect of Assessment in General 

A special assessment on land has been said to con¬ 
stitute a final Judgment In rem, and each owner of lota 
assessed for an Improvement Is liable for his duly assessed 
portion of the assessment lien on his property. 

A special assessment on land has been said to 
constitute a final judgment,*4 or a judgment in 


19. Ill.—Carlyle v. Bartels, 146 N.B. 
192, 815 lU. 271. 

80. Ark.—^Bourland v. Southard, 48 
S.W.2d 566, 185 Ark. 627. 

Cal.—Gaume v. City of Redlands. 73 
P.2d 917, 23 CalA.pp.2d 464. 

111.—De ClercQ v. Barber Asphalt 
Paving Co., 47 N.B. 867, 167 Ill. 
215. 

Tenn.—Obion County for Use and 
Benefit of North Fork Drainage 
Diet. No. 2 V. Massengill, 151 S.W. 
2d 156, 177 Tenn. 477. 

44 CJ. p 496 note 56. 

81. Ark.—Haraway v. Zaznble, 157 
S.W.Sd 504, 203 Ark. 560—^Bourland 
V. Southard. 48 S.W.2d 555, 185 
Ark. 627. 

Pa.—Spring Garden Tp. v. Logan, 27 
A2d 419, 149 Pa.Super. 680. 

44 aj. p 496 note 57. 

SSL ECawalL—^De Mello v. Wilson, 28 
Hawaii 298. 

Ill.—Illinois Cent. R. Co. v. Decatur, 
88 N.B. 628. 164 Ill. 178. 

'Tiocal Improvements" defined see 
supra i 1086. 

88. nL—Morgan Park v. Wlswall, 
40 N.B. 611, 165 HI. 262. 

Conclusiveness of determination as 


I to necessity, character, extent, and 
location of Improvement see Infra 
5 1823. 

84. Cal.—^In re Market St., 49 Cal. 
546. 

85. U.S—City of Orlando v. Mur¬ 
phy, C.C.AFla., 84 F.2d 631, cer¬ 
tiorari denied Murphy v. City of 
Orlando, 57 S.Ct. 45, 299 U.S. 580, 
81 L.Ed. 427. 

86. Ga.—^Holliday v. Atlanta, 28 S.E. 
406, 96 Ga. 877. 

44 C.J. p 496 note 62. 

87. U. S.—Wagner v. Leser, Md., 
36 S.Ct. 66. 239 U.S. 207, 60 L.Ed 
280. 

44 C.J. p 496 note 63. 

Creation of district for improve¬ 
ments already made see infra 8 
1361. 

XTsa of sewer 

The constitutional, statutory, and 
charter provisions relating to city 
sewer assessments limit right of city 
to make special assessment in one of 
two ways; that Is, the assessment 
may be imposed for the construction 
of the sewer, or It may be imposed 
for the use of sewer after construe- 
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tlon.—Southern Ry. Co. v. City of 
Richmond, 8 S.E.2d 271, 175 Va. 308, 
127 AL.R. 1868. 

88. Mass.—^Boston Water Power Co. 
V. Boston, 80 N.B. 598, 194 Mass. 
671. 

89. Mass.—Warren v. Boston St. 
Com’rs, 72 N.E. 1022, 187 Mass. 
290. 

S.C.—Sullivan v. Charleston, 116 S.E. 
104, 128 S.C. 91. 

39. S.C.—Sullivan v. Charleston, su¬ 
pra 

31. Tex.—Dallas v. Ellison, 80 S.W. 
1128, 10 Tex.Clv.App. 28. 

44 C.J. p 497 note 70. 

32. Fla—City of Miami Beach v. 
Tenney, 7 So.2d 186, 160 Fla 241. 

Ind.—City of Huntington v. Sonken, 
165 N.EL 449, 89 Ind.App. 645. 

44 C.J. p 497 note 71. 

33. Ill.—^Pease v. Chicago^ 21 IlL 
500. 

44 C.J. p 497 note 72. 

34L U.S.—Cowan Inv. Corporation v. 
City of Florence, D.CAla, 11 F. 
Supp. 978. 

Ala—^Brodk v. City of Decatur, 64 
So. 78, 185 Ala 146. 
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and such an assessment is binding where it 
has not been subjected to attack.^^ Each owner of 
lots assessed for an improvement is liable for his 
duly assessed portion of the assessment lien on his 
propertyi^^ and his rights and liability must be de¬ 
termined with reference to the assessments duly 
levied.®* A landowner assessed for improvements 


through the formation of an assessment district has 
no title or right in the improvements superior to 
that of the public in general, since, although the im¬ 
provements are presumed to benefit, particularly, 
land within the district, they are for the benefit of 
the entire community.®® 


2. Power to Levy ; Constitutional and Statutory Provisions 


§ 1294. In General 

Congress or the legislatures of the various states may 
Impose local or special assessments on property specially 
benefited by a public Improvement, and the assessment 
may, according to the circumstances, be for the entire 
cost or for a part of the cost of the Improvement; but 
the power Is not absolute or unqualified. 

It has been generally held that congress^® or the 
legislatures of the various states^^ may impose lo¬ 
cal or special assessments on property specially ben¬ 
efited by a public improvement; and a delegation 
of such power to a local municipal government or¬ 
dinarily is valid, as discussed infra § 1295. The as¬ 
sessment may, according to circumstances, be for 
the entire cost or for a part of the cost of the im¬ 
provement.^® While the power is not absolute and 
unqualified but must be exercised strictly within 
constitutional limitations,^® it has been held that the 


only limitations on the power of local assessments 
are that the improvement shall be a public one, that 
it shall confer a special benefit on the property to be 
assessed,and that the apportionment of the as¬ 
sessments shall be made on some basis that is uni¬ 
form and free from discrimination.^® To this 
^ould be added the further limitations that there be 
jurisdiction of the property to be assessed^® and 
that the amount assessed shall not exceed the bene¬ 
fits conferred by the improvement as discussed in¬ 
fra § 1407. Land may be subjected to liens for pub¬ 
lic improvements even though abutting property 
owners oppose the project.^^ 

It has been held that local assessments are al¬ 
ways creatures of constitutional or statutory provi¬ 
sions, and not of the common law,^® and that their 


35. IlL—People ex rel. Gustua v. 
Swan. 46 N.E.2d 1008. 382 111. 184— 
Village of Winnetka v. Murphy, 17 
N.E.2d 42, 369 111. 465. 

83. Mies.—City of Laurel v. Fox, 
122 So. 484, 164 Miss. 755, modified 
on other grounds on suggestion of 
error 124 So. 73. 154 Miss. 756. 
Wash.—State ex rel. Collier v. Telle, 
116 P.2d 878. 9 Wash.2d 817. 
Conclusiveness of assessment gen¬ 
erally see infra S 1460. 

Duxlntf life of hond Issue for Im¬ 
provement. units of assessment were 
fixed and could not be changed.— 
Bosworth V. Anderson, 280 P. 227, 
47 Idaho 697, 66 A.L.R. 1372. 

87. Ala.—^Mott v. Helmes, 20 So.2d 
461. 246 Ala. 831. 

88. Ala.—Mott v. Helmes. supra. 

89. Cal.—Ritsman v. City of Los 
Angeles, 101 P.2d 641. 88 Cal.App. 
2d 470. 

49. U.S.—^Wlght V- Davidson, Aipp. 

D.C., 21 S.Ct. 616. 181 U.S. 371. 46 
• L.Ed. 900. 

44 C.J. p 484 note 20. 

41. U.S.—Carolina & N. W. Ry. Co. 
V. Town of Clover. C.C.A.S.C.. 46 
F.2d 896. 

Flfii.—Town of Gulfport, for Use and 
Benefit of C. J. Williamson & Co. 
V. Mendels, 174 So. 8. 127 Fla. 730. 
Mass.—In re Opinion of the Jus¬ 
tices. 159 N.E. 70, 261 Masa 666. 
Olilo.—^Porcher y. EYank. ' 22 1^.9- 


2d 665, 61 Ohio App. 187—Gaylord 
V. Village of Hudson. 83 N.E.3d 
662, 61 Ohio App. 180. 

Tex.—^Foxworth-Galbralth Lumber 

Co. V. Realty Trust Co., Civ.App., 
110 S.W.2d 1164, error dismissed. 
44 C.J. p 484 note 21. 

Lease of improvement 
Fact that rapid transit routes were 
to be leased to public corporation did 
not affect power of general court to 
assess benefits.—^In re Opinion of 
the Justices. 169 N.E. 70, 261 Mass. 
666 . 

Evidentlaxy oonsideratioiis 

Spreading of assessments for mu¬ 
nicipal improvements, when done di¬ 
rectly by legislature, cannot be de¬ 
clared invalid on mere preponderance 
of evidentiary considerations enter¬ 
ing into legislative declaration.—Da¬ 
vis V. City of Clearwater, 139 So. 826. 
104 Fla. 4>2. 

48. Fl€L—^Davls V. City of Clearwa¬ 
ter, supra. 

lU.—^People ex rel. Chicago Title & 
Trust Co. V. Village of Glencoe, 
i23 H.E.2d 697, 372 Ill. 380. 

Ind.—City of Logansport y. Cotner. 

195 N.E. 684, 206 Ind. 13. 

44 O.J. p 484 note 24. 

Fart payment by state 
Property owners were held not un¬ 
necessarily burdened by pavement of 
city street, constituting part of state 
highway, by special assessment de¬ 
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ducting sum state agreed to pay.— 
City of Geneseo v. Shearer. 167 N.B. 
38. 826 Ill. 82. 

43. N.T.—Matter of Nagy St, 164 N. 
T.S. 637, 99 Misc. 814. 

Pa.—^Township of Spring Garden v. 
Logan, Com.PL, 54 York.Leg.Rec. 
86. alfirihed 27 A.2d 419, 149 Pa.Su- 
per. 580. 

Va.—Southern Ry. Co. v. City of 
Richmond, 8 S.E.2d 271. 175 Va. 
308. 127 A.L.R. 1368. 

Constitutional limitations on power 
generally see infra S 1®®6< 

44. Cal.—City of Whittier v. Dixon, 
161 P.dd 6. 24 Cal.3d 664—Irish v. 
Hahn, 281 P. 386, 208 Cal. 839. 66 
A.L.R 1383. 

44 CJ. p 484 note 26. 

45. N.J.—^Rlver Edge Homes v. Bor¬ 
ough of River Edge. Bergen Coun¬ 
ty, 83 A.2d 106. 180 N.J.Law 876. 

44 C.J. p 484 note 26. 

46. Ill.—City of Des Plaines v. 
Boeckenhauer, 60 N.E.2d 483. 883 
Ill. 476. 

47. Mass.—^Lorlng v. Commissioner 
of Public Works of City of Boston, 
168 NJB2. 82. 264 Mass. 460. 

48. Arts.—^Weller v. City of Phoe¬ 
nix. 4 P.2d 665, 89 Arlz. 148. 

N.C—City of Winston Salem v. 
Smith, 8 S.E.2d 828. 216 N.C. 1—- 
Atlantic Coast Line R. R. v. Ahos- 
kie, 184 S.E. 653. 192 N.a 268. 
Ohio.—Johnson v. Village of New 
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validity must flow from the law authorizing them.^® 

Power to plcLce lien on property. The right and 
power to make an assessment of benefits on the 
owner of property specially benefited by a public 
work does not depend on the power to place a lien 
on the property.®® 

Liability to general taxation. The fact that land 
specially assessed is also liable for its portion of a 
general tax levied in aid of the improvement does 
not render the assessment invalid.®^ 

Provision of special fund as affecting right to 
levy. The fact that a special fund had been provid¬ 
ed for local improvements does not prevent the as¬ 
sessment of benefits for the same improvements.®^ 

Inability of city to pay amount assessed against 
it for an improvement does not affect its power to 
assess and collect a part of the cost of the improve¬ 
ment against those specially benefited thereby, as 
the property owners are in no way injured by the 
inability of the dty to pay its share of the cost.®® 

Continuing nature of power. The power to levy 


assessments for local improvements is a continuing 
one coextensive with benefits received, and when¬ 
ever its exercise becomes again necessary by reason 
of the inutility of the original improvement it may 
be again exercised.®^ 

§ 1295. Delegation of Power to Municipali¬ 
ties 

a. In general 

b. Authority for, and method of, delega¬ 

tion 

c. Effect of other statutory provisions or 

custom to pay by general taxation 

a. In General 

Municipal corporations have no Inherent power to 
levy special assessments, and they may make such a 
levy when, and only when, authority Is conferred In 
provisions of the organic law or In a statute, either ex¬ 
pressly or by necessary and unmistakable Implication. 

Since municipal corporations have no inherent 
power to levy special assessments,®® such authority 
must have its origin either in provisions of the or¬ 
ganic law®® or in some statute conferring it,®7 either 


Concord, 176 NJEi 689, 89 Ohio 
App. 9. 

UahUlty 

(1) Liiablllty of property owners 
for special assessment Is entirely 
statutory.—McCoy v- Town of Chlnn- 
vllle, 106 S.W.2d 638. 269 Ky. 189— 
City of Louisa v. Horton, 98 S.W.2d 
620. 268 Ky. 789. 

(2) Abutting owners are not liable 
to municipality for Increase in value 
of property resulting from paving on 
theory of implied obligation or quaal 
contract, although municipality made 
paving Improvement under mistaken 
belief that abutting owners were as¬ 
sessable therefor and abutting own¬ 
ers raised no objections to paving 
plan when it was proposed.—City of 
Hogansville v. Daniel, 182 S.E. 78, 
S3 Ga.App. 12. 

49. H.C.—City of Winston Salem ▼. 
Smith, 8 S.E.2d 838, 216 N.C. 1— 
Atlantic Coast Line R. R. v. Ahos- 
kle, 134 S.E. 653, 192 N.C. 2'58. 
Ohio.—Johnson v. Village of New 
Concord. 176 N.E. 689, i89 Ohio 
App. 9. 

3&egsl pzovisioiL 

While any Important Improvement 
Increases value of adjacent property 
to some extent, that does not Justify 
special benefit assessments, but it Is 
only when suCh benefit assessments 
are legally provided for that they 
can be made.—City of St. Louis v. 
Pope, 126 S.W.2d 1201, 844 Mo. 479. 
Source authority 

(1) Authority for imposing the 
tmTden of special Improvement as- 
■eesments must be found within leg¬ 


islative acts and authorized ordi¬ 
nances on the subject, or within the 
contract Itself, which must be clear¬ 
ly authorized, at least Inferentlally, 
by statute. 

U.S.—Purcell v. City of Carlsbad, C- 
CJLN.M., 126 F.2d 748. 

N.M.—^Munro v. City of Albuquerque, 
93 P.2d 998, 48 N.M.*384. 

(2) Consequential benefits arising 
because of public Improvements will 
not give rise to cause of action per 
se in favor of municipality or county 
making improvements against abut¬ 
ting property owners, but liability 
for proportionate part of costs of im¬ 
provement must be created by law 
under authority given or by express 
contract.—City of Hogansville v. 
Daniel, 18d S.E. 78. 62 Ga.App. 12. 

60. Conn.—Whitmore v. Hartford, 
114 A 686, 96 Conn. 511. 

5L N.J.-^elliff V. Newark, 2 A 627, 

48 N.J.Law 101, affirmed 12 A 770, 

49 N.J.Law 289. 

SO. Conn.—^New Haven v. Fair Ha¬ 
ven, etc., R. Co.. 38 Conn. 422, 9 
Am.R. 899. 

Md.—^Baltimore City v. Cahill, 95 A 
478, 126 Md. 596. 

83. Ind.—^Hughes v. Parker, 48 N.E. 
243, 148 Ind. 692. 

Mo.—Risley v. St Louis, 84 Mo. 404. 
64. Cal.—Irish v. Hahn, 281 P. 885, 
•208 Cal. 389, 66 AL.R. 1382. 

44 CJ. p 485 note 32. 

85. U.S.—^Moore v. City of Nampa, 
C.C.AIdaho. 18 F.2d 860, affirmed 
48 S.Ct 340. 276 U.S. 686, 7i2 L.Ed. 
688. 

Fla.—City of Hollsrwood v. Davis, 19 
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SoJd 111, 164 na. 785—Simpson 
V. City of Brooksvllle, 188 So. 794. 
187 Fla. 623—City of Coral Gables 
V. Coral Gables, Inc., 160 So. 476, 
119 Fla. 80. 

Mont—^Morse v. Kroger, 285 P. 186, 
87 Mont 54. 

Neb.—Corpus Juris quoted la EUll- 
dorf V. City of Grand Island. 392 
N.W. 698. 608, 138 Neb. 212. 

N.C.—City of Charlotte v. Eava- 
naugh, 20 S.E.2d 97, 221 N.C. 259. 
Okl.—^Bonney v. Smith, 147 P.^d 771, 
194 Okl. 106—Corpus JUris oitad la 
American-First Nat. Bank v. Pe¬ 
terson, 88 P.2d 957. 961, 169 Okl. 
588. 

Pa.—^Township of Lower Merlon v. 

Beccia, Com.Pl., 54 Montg. Co. 68. 
Va.—Corpus JaxlB oitad la Southern 
Ry. Co. V. City of Richmond, 8 S. 
E.2d 271. 278, 175 Va. 808, 127 A 
L.R. 1868. 

44 C.J. p 486 note 88. 

Power to make Improvamaut 

A municipality may have the pow¬ 
er to make an improvement and yet 
have no power to make special as¬ 
sessments against the property spe¬ 
cially benefited to pay the expense 
of the improvement—Wilt v. Bueter, 
111 N.E. 926. 115 N.E. 49, 186 Ind. 98 
—^Indiana Asphalt Paving Co. v. 
Grand Lodge. K. P., 170 NJS. 85. 96 
Ind.App. 800. 

56i. Neb.—Corpus Juris quoted la 
Falldorf v. City of Grand Island, 
292 N.W. 598, 603, 188 Neb. 212. 
Okl.—^Berry v. McCormick, 217 P- 
392, 91 Okl. 211. 

67. U.S.—^Moore v. City of Nampa, 
C.aAldaho, 18 F.2d 860, affizmed 
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expressly^S or by necessary and unmistakable impli¬ 
cation;^^ and the implication must be so clear as 
necessarily to reveal a purpose to grant the power.®® 
Where, however, a municipality has properly been 
vested with power, it has the authority to levy as¬ 
sessments for local improvements,®^ and no tax lia¬ 
bility for improvements may be incurred against the 
property benefited without action by, and consent 
of, the municipal corporation.®^ A municipalily 
acts in a governmental capacity in providing for 
public improvements and in levying assessments in 
payment thereof, and its acts in this respect are 
governed by the powers conferred on it by virtue of 
its governmental capacities.®® A municipality may 
have the power to assess benefits and appraise dam¬ 
ages for public improvements made or commenced 


by its predecessor.®* 

b. Authority for, and Method of, Delegation 

A state legislature may have authority, by virtue of 
express constitutional provision or even In the absence 
thereof, to delegate to municipal corporations the power 
to levy special assessments for local Improvements, and 
such delegation may be accomplished by general law or 
by provision In the municipal charter. 

By express provision of some state constitutions 
municipal corporations are given power to levy spe¬ 
cial assessments on property benefited to pay the 
cost of local improvements, or the legislature is au¬ 
thorized to vest power in the corporate authorities 
of the municipalities to do so.®® In the absence of 
express constitutional prohibition®® it has been uni¬ 
formly held that this power may be conferred on 


48 S.Ct. 840. >276 U.S. 686. 72 L.Ed. 

688 . 

Fla.—City of Hollywood v. Davis, 19 
So.2d 111, 154 Fla. 785—Simpson 
V. City of Brooksvllle, 188 So. 794, 
137 Fla. 628—City of Coral 
V. Coral Cables, Inc., 160 So. 476, 
119 Fla. 30. 

Ind.—Indiana Asphalt Pavlngr Co. v. 
Grand Lodsre, K. P., 170 N.E. 85. 96 
Ind.App. 800—City of Huntington 
v. Sonken, 165 N.E. 449, 89 Ind.App. 
645. 

Ky.—^Louisville & N. R. Co. v. City 
of Frankfort, 40 S.W.2d 288. 289 
Ky. 670. 

Mo.—Stlers v. Trooman, 116 S.W.2d 
84. 234 Mo.App. 161. 

Neb.—Corpus Juris guotad lu Fall- 
dorf V. City of Grand Island, 292 
N.W. 698, 603, 188 Neb. 212. 

N.T.—^People ex rel. New York Cent. 
R. Co. V. Limburg, 88 N.E.2d 866. 
283 N.T. 344. 

N.C.—City of Charlotte v. Kavap- 
naugh. 20 SE3d 97. 221 NC. 259. 
Or.—Fisher v. City of Astoria, 269 
P. 863, 126 Or. 268, 60 A.L.R. 260. 
Tex.—City of Dallas v. Johnson, Civ. 

App., 54 S.W.2d 1024. 

44 C.J. p 485 note 86. 

Authority held oouf erred 

(1) In general.—^In re Borough of 
Mlllvale, 190 A. 646, 126 Pa.Super. 
66 . 

(2) ' Word “charges,” as used in 
statute authorizing municipal author¬ 
ities to provide for retirement of 
revenue bonds issued to pay for pub¬ 
lic works by imposing charges to be 
paid by persons using the work or 
receiving the services thereof. In¬ 
cludes a special assessment against 
realty.—City of Moundsville v. 
Brown. 25 KE.2d 900, 126 W.Va. 779. 

88. Ga.—^Daniel v. Smith, 175 S.E. 
240, 179 Ga. 79. 

Neb.—Corpus Juris guoted In Fall- 
dorf V. City of Grand Island, 292 
N.W. 698, 608, 188 Neb. 812. 

N.T.—Sobol V. Common Council, etc.. 


of City of Rome. 251 N.T.S. 274. 
288 App.Dlv. 168. 

W.Va.—Fought V. Murdoch, 172 S.E. 

636, 114 W.Va. 445. 

44 C.J. p 485 note 86. 

59. Ga.—Daniel v. Smith, 175 S.E. 
240. 179 Ga. 79. 

Neb.—Corpus Juris guoted In Full- 
dorf V. City of Grand Island. 292 
N.W. 698. 603, 138 Neb. 212. 
W.Va.—^Fought V. Murdoch, 178 S. 

E. 686. 114 W.Va. 445. 

44 C.J. p 486 note 37. 

6a Neb.—Corpus Juris guoted In 
Falldorf V. City of Grand Island, 
292 N.W. 698, 608. 188 Neb. 812. 
44 C.J. p 485 note 88. 

61. U.S.—City of Orangeburg v. 
Southern Ry. Co., D.C.S.C., 45 F. 
Supp. 784, affirmed, C.C.A., 134 F. 
2d 890. 

Fla.—^Marshall v. C. S. Young Const. 
Co., 113 So. 665, 94 Fla. 11, 65 A. 
L.R. 668. 

Mich.—Petition of Fuller, 241 N.W. 

899, 258 Mich. 211. 

Neb.—^Village of Wlnslde v. Brune, 
274 N.W. 212, 188 Neb. 80. 

N.J.—Kohlrelter v. Mackay, 160 A. 
568, 10 N.J.M 1 SC. 712, affirmed 166 
A. 168, 110 N.J.Law 448. 

Ohio.—Porcher v. Frank, 22 N.E.2d 
656. 61 Ohio App. 187—Gaylord v. 
Village of Hudson, 22 N.E.2d 662, 
61 Ohio App. 180. 

Okl.—^Whlte V. City of Pawhuska, 
265 P. 1069, 130 Okl. 156. 

Tex.—^Foxworth-Galbralth Lumber 

Go. V. Realty Trust Co., Civ.App., 
110 S.W.'2d 1164, error dismissed— 
Gillespie v. Fuller Const. Co., Civ. 
App., 66 S.W.2d 798, error refused, 
certificate of guestions submitted 
dismissed 61 S.W.2d 977, 122 Tex. 
606. 

Election 

Town was not required to show 
affirmative election to come within 
statutory provisions as to street im¬ 
provement assessments.—^Elamrlck v. 
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Town of Albertville. 122 So. 448. 219 
Ala. 465. 

69. Wash.—^Holton v. City of Seat¬ 
tle. 18 P.2d 754. 168 Wash. 478. 
63. U.S.—Purcell v. City of Carls¬ 
bad. C.C.A.N.M.. 126 F.2d 748. 

S.C.—Farrow v. City Council of 
Charleston, 168 S.E. 852, 169 S.a 
878, 87 A.L.R. 981. 

64b Conn.—Gilpin v. Ansonia, 86 A. 
777, 68 Conn. 72. 

65b U.S.—City of Orangeburg v. 
Southern Ry. Co., C.C.A.S.C., 184 
F.2d 890. 

Okl.—^Bragdon v. City of Muskogee, 
871 P. 1006. 183 OkL 224. 

S.C.—^Blake v. City of Spartcuiburg, 
194 S.E. 124, 185 S.C. 398, 114 A. 
L.R. 895. 

44 C.J. p 485 notes 89, 40. 

The term *<pnbllo lmprOTements’’i 
in constitutional provision empow¬ 
ering cities or towns to levy assess¬ 
ments for public improvements 
against abutting property, embraces 
anything necessary to insure perma¬ 
nency of improvements.—^Marshall v. 
Rose, 49 S.E.2d 720. 218 &C. 428. 

ea Va.—Hicks v. Bristol, 47 S.E. 

1001. 102 Va. 861. 

44 C.J. p 485 note 41. 
lU South Oarollua 

(1) It has been held that consti¬ 
tutional provisions which in sub¬ 
stance require all taxes to be levied 
according to the value of the prop¬ 
erty, real and personal, and that all 
persons and property be taxed uni¬ 
formly prohibit the legislature from 
granting municipalities the power to 
levy special assessments to pay for 
public improvements.—Mauldin v. 
Greenville, 81 S.E. 252, 68 S.Ct. 286, 
69 Am.S.R. 855, 48 L.R.A. 101—C4 G. 
J. p 486 note 61. 

(2) By virtue of an amendment to 
the constitution, however, the legis¬ 
lature is authorized to delegate to 
cities and towns therein designated 
the power to levy such special as- 
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inunicipaHties by congress and by the state legisla- 
tures.®7 These legislative bodies may fix the pro¬ 
cedure and prescribe the limitations under which the 
power may be exercised,® ^ and they may specify 
what officers of a municipality shalU exercise the 
powerbut the details of the procedure to be pur¬ 
sued need not be specifically prescribed.^® 

The power of a municipality to impose an assess¬ 
ment may arise from a general law of the state,^^ 
without express authorization in the municipal 
charter,or it may arise from an original or 
amended provision of the charter ;78 and a munici¬ 
pality may be authorized to levy local assessments 
for improvements under more than one statute.7^ 
As discussed supra subdivision a of this section, the 
power to levy special assessments must be conferred 
either expressly or by necessary implication, and 
it is not conferred by a grant of power to make im¬ 
provements such as the opening of streets,^® the im¬ 
provement of streets, alleys, and sidewalks,^® or the 
construction of tunnels.77 Likewise, it is not con¬ 
ferred by a grant of power to levy general taxes.78 
It has been held, however, that the power to as¬ 


sess for local improvements, in so far as essential 
and indispensable to accomplish the objects and pur¬ 
poses of municipal corporations, may be said to be 
implied from the granting of the charter.7® A stat¬ 
ute authorizing cities to make street improvements 
and fix a lien therefor has been held to confer in¬ 
cidental power essential to make effective the ex¬ 
press power granted.®® 

c. Effect of Other Statutory Provisions or Cns- 
tom to Fay by General Taxation 

The power of a municipal corporation to levy special 
assessments for a public Improvement is not limited by 
the fact that It also has the power to levy general taxes to 
pay for the Improvement, and ordinarily It may Impose 
such assessments notwithstanding In the past It has 
been paid either In whole or In part for the same kind of 
Improvement by general taxation. 

The power to levy special assessments and to levy 
general taxes to pay for a public improvement may 
be conferred on a municipal corporation and exist 
at the same time, and where the power to levy spe¬ 
cial assessments for an improvement has been ex¬ 
pressly conferred, a subsequent grant of power to 
levy general taxes for such improvement does not 


sessments under circumstances 
tlLsrein enumerated.—Sullivan v. 
Charleston, 116 S.R 104, 123 S.C. 91. 

67- U.S.—Ca^llna & N. W. Ry. Co, 
V. Town of Clover, CC.A.&C., 46 F. 
2d 895. 

Ark.—Morehart v. Mabelvale Road 
Imp. Dlst No. 29. 86 S.W.2d 68. 183 
Ark. 411. 

Fla.—City of Hollywood v. Davis, 19 
So.2d 111, 154 Fla. 785—Williams 
V. City of Femandlna, 189 So. 830. 
188 Fla. 418—^Burnett v. Greene, 
122 So. 570, 97 Fla. 1007, 69 A.L.R. 
244. 

Han.—Baird v. City of Wichita, 276 
P. 77, 128 Ken. 100. 

N.T^People v. Brooklyn, 4 N.T. 419, 
65 Am.D. 266—^People ex rel. Buffa^ 
lo & Fort Erie Public Bridge Au¬ 
thority V. Davis, 296 N.Y.S. 787, 
166 Mlsa 192, motion denied 12 
N.B.2d 664. 276 N.T. 534, affirmed 
14 N.E.2d 74, 277 N.Y. 292. 

N-D.—^Boynton v. Board of City 
Oom'rs of Minot, 211 N.W. 441, 64 
N.D. 796. 

OkL—Armstronsr v. Sewer Imp. Dlst. 

Na 1. Tulsa County. 199 P.2d 1012. 
Fad—^Borough of Rockwood v. Hem- 
znlnger, 161 A. 457, 106 Fa.Super. 
228. 

Temid—^Reasonover v- City of Mem- 
pUff, 29 S.W.8d 1029. 162 Tenn. 632. 
44 GU. p 486 note 42. 

BeaerveA power 

ljegis1ature*B power to authorize 
levylnc of special assessments Is re¬ 
served legislative power.—City of 
Wlehlta Falla v. Wmiamg, 26 aw.2d 


910, 119 Tex 168, 79 A.L.R. 704, fol¬ 
lowed In 84 S.W.2d 574, 119 Tex 572. 

68. N.C.—City of Charlotte v. Kav- 
enaugh, 20 S.Ej2d 97t 221 N.C. 269. 

69. N.Y.—^In re Zborowskl, 68 N.Y. 

88 . 

7a N.a—Raleigh v. Peace, 14 8.E. 

621, 110 N.C. 82, 17 L.R.A. 830. 
Tex—Griffin v. Waxahaohle, Civ. 

App., 257 S.W. 988. 

71. Ga.—City of Montezuma v. 

Brown Bros., 147 S.E. 80, 168 Ga. 1. 
tree of county funds 

Act authorizing use of county 
funds for improving streets formmg 
part of state highway is general law, 
which may be relied on to author¬ 
ize assessment.—City of Montezuma 
V. Brown Bros., supra. 

78. Ga.—City of Montezuma v. 

Brown Broa, supra. 

ITeoessity of amendment 

(1) A home-rule city may pave 
streets and assess abutting property 
for portion of cost thereof, pursuant 
to statute authorizing cities to Im¬ 
prove streets, merely by use thereof 
in Its entirety to exclusion of other 
laws or charter provisions, without 
expressly adopting Its provisions by 
amendment of city obarterd—^Eldd v. 
City of Big Spring, TexClv.App., 164 
£LW.8d 727—City of Big Spring v. 
Tate. TexCiv^App., 162 S.W.2d 1066. 

(2) Where, however, assessment 
proceeding was Instituted and con¬ 
ducted In pursuance of provisions 
contained in the dty <diarter. city 
could not claim applicability of stat¬ 
ute providing that property owned 
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Jointly may be assessed Jointly for 
highway improvements and author¬ 
izing any city thereafter adopting or 
amending charter to Incorporate 
statutory provisions therein, since 
such statute was not incorporated in 
preexisting charter of home-rule city 
in absence of subseguent amendment 
thereof, notwithstanding charter 
gave city *'all powers that are or 
hereafter may be granted to munici¬ 
palities."—Scanlan v. Continental 
Inv. Co., 87 S.W.2d 476, 126 Tex 401, 
conformed to, Clv.App., 98 S.W.2d 
1189. 

7a Ga.—Glover v. dty of Rome, 160 
S.E. 249, 173 Ga. 289. 

Tenn.—City of Nashville v. MAdlson 
Park Land Co.. 298 S.W. 688, 156 
Tenn. 882, 

74b Wyo.—Henning v. Consolidated 
Building & Loan Co., 62 P.2d 640, 
60 Wyo. 615. 

75. Ill.—^Bloomington v. Latham, 83 
N.E. 506, 143 111. 462, 18 L.R.A. 
487. 

44 C.J. p 486 note 47. 

7a Iowa.—^Fairfield v. Ratclllf, 20 
Iowa 396. 

77. Cal.—Gassner v. McCarthy, 116 
P. 78, 160 Cal. 82. 

7a N.C.—dty of Charlotte v. Eava- 
naugh, 20 SJB3.2d 97, 221 N.C. 259. 
44 CJ. p 486 note 60. 

79. Fla.—Atlantic Coast Line R. Co. 
V. City of Lakeland, 115 So. 669, 
94 Fla. 847. 

sa Tex—Anderson v. Brandon, 47 
S.W.8d 261.181 Tex 188. 
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take away the power of special assessment.®! 
Where both of these powers exist, the question 
which of them shall be exercised is within the dis¬ 
cretion of the municipality,®® although it is bound 
to make an election and act in accordance there¬ 
with.®® So it has been held that a statute provid¬ 
ing that a municipality shall pay to the county an 
estimated portion of the cost of an improvement to 
be apportioned by the municipality as a whole as 
agreed between the council and county commission¬ 
ers does not nullify municipal power to assess prop¬ 
erty owners for benefits of improvements under 
statutes which contemplate that the municipality 
shall provide both for the levying of special assess¬ 
ments and for the levying of a tax on the munici¬ 
pality as a whole.®^ General street, improvement 
statutes not accepted by a municipality do not bar it 
from exercising the power of imposing assessments 
for local improvements conferred by express legis¬ 
lative provision.®® 

Delegated power as affected by custom to pay by 
general taxation. Where power has been conferred 
by statute on a municipality to levy special assess¬ 
ments to pay for a public improvement, the right to 
exercise the power so conferred ordinarily is not 
affected by the fact that in the past the municipality 
paid either in whole or in part for the same kind 
of improvement by general taxation.®® Under some 
statutes, however, a municipality which has begun 


a system of paving its streets at the public expense 
without assessing benefits to abutting property own¬ 
ers cannot proceed, adversely to the property owner 
and against his wishes, to pave a certain street and 
assess a portion of the cost as special improvements 
against his property.®7 

§ 1296. Constitutional Limitations on Pow¬ 
er 

a. In general 

b. Equality and uniformity 

c. Double taxation 

a. In General 

The constitutional validity of legislation authoriring 
the levy of special assessments for local Improvements 
has generally been upheld. Special' assessments are not 
as a rule regarded as taxation within the meaning of 
constitutional provisions governing the methods of taxa¬ 
tion and limitations of amount. 

The ordinary and usual legislation .providing for 
the creation of special taxing districts and for the 
imposition of special assessments on property with¬ 
in the district specially benefited by public improve¬ 
ments has been frequently assailed as being in vio¬ 
lation of one or more of the organic laws of state 
or federal government, but in the main the consti¬ 
tutional validity of this legislation has been up¬ 
held.®® Such legislation may be invalid, however, 
where it is in violation of a constitutional provision 


81. N.T.—In re Dugrro, 60 N.T. 618. 
44 C.J. p 486 note 68. 

88. N.T.—In re Dugrro, supra. 

83. Kan.—Cow Creek Valley Flood 
Prevention Ass’n v. City of Hutch¬ 
inson. 200 P.2d 299, 166 Kan. 78. 

84. Ohio.—^Butler v. Findlay, 151 N. 
B. 470. 114 Ohio St. 851. 

85. Tex.—^Anderson v. Brandon, 47 
S.W.2d 261, Idl Tex. 188. 

86. Ky.—^Bonar v. Southgrate, 284 S. 
W. 1019, 216 Ky. 133. 

44 C.J. p 487 note 66. 

Street wldeiilnsr 

Fa«t that municipality assumed 
entire <MSt in first street widening 
proceedlngr and assessed contigruous 
property owners in second proceeding 
did not render assessment In second 
proceeding: Invalid as an arbitrary 
discrimination against property own¬ 
ers, since differentiation was with¬ 
in discretion of municipal officers.— 
People ex rel. Schick v. Marvin, 292 
N.Y.S. 93, 249 App.Dlv. 298, motion 
denied 8 N.EL2d 618, 274 N.Y. 491, 
and affirmed 11 N’.E.2d 767, 276 N.Y. 
687. 

87. Miss.—City of Canton v. Davis, 
111 So. 137, 146 Miss. 610. 

88. Axis:—^Mosher v. City of Phoe¬ 
nix, T P.2d 622, 89 Axis. 470. 


Fla,—Riverside Park Co. v. City of 
Titusville, 161 So. 88i2, 113 Fla. 207 
—^Klemm v. Davenport, 129 So. 904, 
100 Fla. 627. 70 A.L.R. 166. 

Idaho.—Oregon Short Line R. Co. v. 
Berg, 16 P.2d 878, 62 Idaho 499— 
Wheeler v. City of Caldwell, 279 P. 
412, 48 Idaho 77. 

Ill.—Wolcott V. Village of Lombard, 
67 N.E,2d 851, 887 Ill. 621—People 
ex rel. Chicago Title & Trust Co. 
V. Village of Glencoe, 23 N.E.2d 
697, 372 IIL 280—Monahan v. City 
of Wilmington, 159 N.E. 199, 828 
Ill. 242. 

Kan.—Board of Com’rs of Johnson 
County V. Robb, 171 P.2d 784, 161 
Kan. 688. 

Ky.—Carey-Reed Co. v. Sisco, 64 S. 
Wj2d 430, 261 Ky. 22. 

Md.—^Dinneen v. Rider, 136 A. 764, 
162 Md. 848. 

Mass.—^Mullen v. Board of Sewer 
Com'rs of Milton, 182 N.E. 641, 
280 Mass. 681. 

Mo.—State ex rel. Jones v. Nolte, 16'5 
S.W.2d 682, 350 Mo. 271—State ex 
reL Becker v. Wellston Sewer Dlst. 
of St. Louis County, 68 S.W.2d 
988, 382 Mo. 547-City of St. Louis 
v. Nicolai, 18 S.W.2d 86, 821 Mo. 
830. 

Neb.—^Burgess-Nash Bldg. Co. v. City 
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of Omaha, 219 N.W. 894, 116 Neb. 
862. 

N.H.—^Manchester v. Straw, 169 A. 
592, 86 N.H. 390. 

NJ3.—^Anderson v. City of Fargo, 250 
N.W. 794, 64 N.D. 178. 

Okl.—^Armstrong v. Sewer Imp. Dist. 
No. 1, Tulsa County, 199 P.2d 1012 
—^Harrington v. City of Tulsa, 89 
Pj2d 120, 170 Okl. 20. 

Pa.—^Borough of McDonald v. David¬ 
son, 193 A. 472, 128 Pa.Super. 38— 
Zimmerman v. Susquehanna Tp., 
Com.Pl., 59 Dauph.Co. 369. 

S.C.—Town of Cheraw v. Tumage. 

191 S.E. 831, 184 S.C. 76. 

Tenn.—^Reasonover v. City of Mem¬ 
phis, 89 S.W.2d 1029, 162 Tenn. 633 
—City of Nashville v. Madison 
Park Land Co., 298 S.W. 688, 155 
Tenn. 882. 

Tex.—Tlnch v. Faln-Townsend Co., 
Clv.App., 59 aW.2d 299—^Payne v. 
City of Perryton, Civ.App., 48 S. 
W.2d 497. 

Wis.—^Armory Realty Co. v. Olsen, 
246 N.W. 613, 210 Wis. 281. 

44 C.J. p 487 note 60. 

Tax not imposed 

Statute providing that land wlth- 
m assessment district should be sub¬ 
ject to assessments levied to pay 
Installments due on Improvement 
bonds was not contrary to constltu- 
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prohibitingr the passage of retroactive lawsi^^ and 
an ordinance levying an assessment may be invalid 
vrhere it is in violation of the constitutional provi¬ 
sion conferring the power to levy assessments in 
certain instances.®® Provisions of the constitution 
and statutes relating to assessments have been held 
to constitute one system for the proper assessment 
of land for street improvements and should be con¬ 
sidered in pari materia.®^ 

Methods of taxation and limitations of amount. 
Assessments for public improvements are not as a 
rule regarded as taxation within the meaning of the 
provisions common to state constitutions govern¬ 
ing the methods of taxation.®® Also a special as¬ 
sessment for local improvements is not a tax®® or 
“special taxes’*®^ within constitutional or statutory 
provisions limiting the amount for which property 
may be taxed. The power to impose these assess¬ 
ments is not prevented by provisions that all prop¬ 
erty subject to taxation shall be taxed in proportion 
to its value®® or by provisions declaring that “all 


lands and improvements thereon shall be listed for 
assessment, valued for taxation, and assessed sepa- 
rately.”»6 

b. Eqnality and TTnifonuity 

Generally an assessment for local Improvements Is 
not a tax within the meaning of constitutional provi¬ 
sions requiring that all taxes must be equal and uniform 
or that no distinction shall be made In taxation between 
different kinds of property. 

It has generally been held that an assessment for 
local improvements is not a tax within the mean¬ 
ing of constitutional provisions requiring that all 
taxes must be equal and uniform®? or that no dis¬ 
tinction shall be made in taxation between differ¬ 
ent kinds of property.®® The view taken by the 
courts is that provisions of this character apply to 
general taxation only®® and do not prevent the leg¬ 
islature from authorizing the levy of special assess¬ 
ments for local improvements conferring special 
benefits on the property assessed.^ Nevertheless, 
this rule means nothing more than that the consti- 


tlonal provision prohibiting' legisla¬ 
ture from Imposing tax on city, since 
legislature was merely providing for 
creation of improvement district.— 
City of Pasadena v. Chamberlain, 8® 
P.2d 887, 1 Ca1.App.2d 125. hearing 
denied 86 P.2d 892. 1 Cal.App.2d 126. 
Aevy In pursiianoe of lav 
Statutes providing for special as¬ 
sessments for street Improvements 
held not vlo'ative of constitutional 
provision prohibiting tax levies ex¬ 
cept In pursuance of law.—Riverside 
Park Co. v. City of Titusville. 161 
So. 882, 113 Fla. 207. 

'Wisdom of use of power 

The statute authorizing cities of 
first class to levy assessments of 
benefits for public Improvement and 
include therein costs of prior Im¬ 
provement could not be declared In¬ 
valid. In absence of provision of con¬ 
stitution depriving legislature of 
power to enact statute merely be¬ 
cause statute conferred on city au¬ 
thority and power which might be 
used unwisely.—City of Milwaukee v. 
Taylor, 282 N.W. 448, 229 Wls. 828. 
msorlmlnatloB 

Ordinance providing for sewer sys¬ 
tem was not discriminatory because 
assessing unimproved property at 
same rate as Improved property.— 
Hodge V. City of Princeton, IS S.W. 
dd 491. 227 Ky. 481. 

B9. Ohlo^—State ex rel. Szalay v. 
Zangerle, £8 N.H.2d 692. 187 Ohio 
St. 196. 

90. Va.—Southern Ry. Co. v. City of 
Richmond. 8 S.E.2d 271. 176 Va. 
898. 127 A.L..R. 1868. 

TTmm of severs 

Under constitutional‘provision au¬ 


thorizing assessment for the "use** 
of sewers, ordinance imposing as¬ 
sessment for the “privilege of us¬ 
ing" sewers, whether actually used 
or not, is unconstitutional, the word 
“use** in the constitution meaning 
“use in fact’* or “actual use" as dis¬ 
tinguished from “privilege of using*' 
or “available for use.”—Southern Ry. 
Co. V. City of Richmond, supra. 

91. Ala.—City of Birmingham v. 
Edmond. 167 So. 64, 229 Ala. 846. 

92. Ga.—^Bennett v. Vittum, 194 SJBL 
368, 186 Ga. 74. 

44 C.J. p 488 note 61. 

93. Mich.—Graham v. City of Sag¬ 
inaw. 27 N.W.2d 42, 817 Mich. 427. 

Pa.—^Borough of Greensburg v. 

Young, 68 Fa. 280. 

44 C.J. p 488 note 62. 

94. Mo.—Commerce Trust Co. v. 
Syndicate Lot Co., 282 S.W. 1066, 
285 S.W. 160. 208 MoJlpp. 861. 

44 G.J. p 488 note 68. 

96. Ga.—^Bennett v. Vittum, 194 SJl 
868, 185 Ga. 74. 

Mo.—State ex rel. Jones v. Holte, 
166 S.W.2d 682, 850 Mo. 271. 

44 CJ. p 488 note 64. 

96. Wyo.—^McGarvey v. Swan, 96 P. 
697, 17 Wyo. 120. 

97. Fla—Klemm v. Davenport, 129 
So. 904, 100 Fla. 627, 70 AX..R. 
156. 

Ga.—Steele v. City of Waycross, 10 
S.E.2d 867, 190 Ga. 816—^Bennett 
V. Vittum, 194 S.E. 863, 185 Ga. 74. 
OkL^Armstrong v. Sewer Imp. Dlst. 

No. 1. Tulsa County, 199 P 2d 1012. 
Pa.—Supervisors of Manhelm Tp., 
Lancaster County, v. Workman, 88 
A.2d 278, 860 Pa. 168—Zimmerman 
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I ▼. Susquehanna Tp., Com.Pl., 59 
Dauph.Co. 859. 

Tenn.—^Reasonover v. City of Mem¬ 
phis, 89 S.W.2d 1029, 162 Tenn. 
638. 

Wis.—City of Milwaukee v. Taylor, 
282 N.W. 448, 229 Wis. 828. 

44 CJ. p 490 note 82. 

Assessment according to benefits as 
not prohibited by requirement that 
assessments shall be “ad valorem 
and uniform" see Infra. S 1424. 

Constitutionality of statutes provid¬ 
ing for apportionment according 
to: 

Front-foot method see infra S 1429. 
Value of property assessed see In¬ 
fra S 1425. 

98. Tex.—^Nalle v. Austin, Clv.App., 
103 S.W. 825. 

Wash.—Spokane Falls v. Bro'wne, 27 
P. 1077, 8 Wash. 84. 

99. N.C.—^Town of Saluda v. Polk 
County, 176 S.B. 298. 207 N.a 180. 

44 C.J. p 490 note 82, p 491 notes 88, 
84. 

1. Colo.—Denver v. Knowles, 60 P. 
1041, 17 Colo. 204, 17 L.RJL 185. 

Fla.—Howarth v. City of De Land, 
158 So. 294. 117 Fla. 692, followed 
In Stewart v. City of De Land, 168 
So. 300, 117 Fla. 706. 

Ga.—Cochran v. City of Thomasvllle, 
146 S.E. 462, 167 Ga. 570. 

Ky.—^Baker v. City of Princeton, 11 
S.W.2d 94. 226 Ky. 409. 

La.—Hagmann v. City of New 0]> 
leans, 182 So. 763, 190 La. 796. 

Mich.—^Auditor General v. Konwln- 
skl, 221 N.W. 125, 244 Mich. 884. 

Mo.—Seested v. Dickey. 800 S.W. 
1088, 818 Mo. 1^2. 

N.C.—^Town of Saluda v. Polk Coun¬ 
ty, 176 ELE. 298, 207 NXI. 180. 
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tutional provisions under consideration do not pre¬ 
vent assessments against particular persons or prop¬ 
erty benefited by the local improvement, and does 
not in any way affect the principle considered infra 
§§ 1418, 1421, that the apportionment of a special as¬ 
sessment or tax for local improvements as between 
the persons or property subject to assessment must 
be equal and tuiiform. 

The exemption of a local improvement assessment 
from the constitutional requirement of uniformity 
of taxation has been held to relate only to an ini¬ 
tial construction or installation of a permanent im¬ 
provement, and not to its continuing maintenance or 
operation.^ An assessment on vacant lots, in front 
of which water mains are laid, has been held to be 
a general tax, subject to the constitutional provi¬ 
sion as to uniformity,^ and a tax of a stated amount, 
in addition to the rates for the use of water, on all 
improved lots abutting on the street through whidi 
the mains run, has been held to contravene the con¬ 
stitutional requirement of uniformity of taxation.^ 

c. Double Taxation 

If the effect of an asseaament ordinance la to require 
property owners to pay twice for the same Improvement, 
It Is void as Imposing a double burden of taxation; but 
land may be subjected to a special assessment to pay 
part of the cost of an Improvement and to general taxa¬ 
tion to defray the balance of the cost. 

If the effect of an assessment ordinance is to re¬ 
quire property owners to pay twice for the same im¬ 
provement, it is void as imposing a double burden 
of taxation.^ The rule against double taxation is 
not violated, however, where there were two sepa¬ 
rable assessments, one of which was legal and the 
other void,** or where a former ordinance for street 
lighting provided for certain lighting fixtures to be 


donated by a park board and a second ordinance 
provided for lighting fixtures to be paid for 1^ spe¬ 
cial assessment.^ Where the proceedings under 
which certain street improvements were made and 
the expenses apportioned to property owners were 
regular, it is no defense to the liens thus created 
that another street may be sometime opened through 
defendants’ property and thus subject them to 
double taxation.^ A charter provision for the pub¬ 
lic sale of property to satisfy delinquent assessments 
is not void as constituting double taxation because 
it does not require the money collected to be used 
solely for the purpose of retiring outstanding im¬ 
provement bonds where this is required by general 
statute.® 

Assessment for two distinct improvements is not 
open to the objection that it amounts to double taxa- 
tion.i® 

More than one <issessment for one improvement. 
Where by statute the lands benefited are required to 
bear the entire expense of the improvement accord¬ 
ing to benefits, consecutive assessments to pay ihe 
cost of the improvement based on the same ratio of 
benefits and sufficient only in the aggregate to pay 
the cost of the improvement are not invalid as con¬ 
stituting double taxation.li It has been broadly 
held, on the other hand, that an assessment for spe¬ 
cial benefits may be imposed only once as to any giv¬ 
en improvement.12 

Subjection to both assessment and general taxa~ 
Hon, The levy of a special assessment to pay part 
of the cost of an improvement is not objectionable 
by reason of the fact that the same property is also 
subject to general taxation to defray the balance of 
the cost of the improvement.13 Some of the deci- 


Tenn.—City of Hockwood v. Rodgers, 
290 S.W. S81, 154 Tenn. OSS. 

Tex.—Uvalde Rock Asphalt Co. v. 
Conroy, Clv.App., 71 S.W.2d 815, 
error refused. 

In South CaroUnn 

(1) It has been held that the levy 
of special assessments to pay for 
public Improvements is forbidden by 
constitutional provisions which. In 
effect, declare that all taxes shall be 
levied according to the value of prop¬ 
erty. real and personal, and that all 
persons and property be taxed uni¬ 
formly.—^Mauldin V. Greenville. 31 S. 
E. 252. 63 S.C. i285, 69 Am.S.R. 866. 
43 L.R.A. 101—^4 CJ. p 490 note 81 
[a] (1). 

(2) However, by an amendment to 
the constitution, it is provided that, 
under designated circumstances, cer 
tain cities and towns therein named 
may levy special assessments for 
public improvements when author¬ 


ized so to do by the general essem- 
bly.—Sullivan v. Charleston, 116 S.B. 
104, 123 S.C. 91. 

a. Pa.—Supervisors of Manhelm Tp., 
Lancaster County, v. Workman, 88 
A.2d 273, 360 Pa. 168. 

3. Mich.—Jones v. Detroit Water 
Gom'rs, 84 Mich. 2716. 

4. m.—^Lemont v. Jenks, 64 N.E. 
362, 197 111. 363. 

5. Ill.—^Uhion Tract. Co. v. Chicago, 
70 N.B. 234, 208 Dl. 187—People 
ex rel. Anderson v. Village of 
Bradley, Kankakee County, 6 N.E. 
2d 240, 288 IlLApp. 162, reversed 
on other grounds People ex rel. 
Anderson v. Village of Bradley, 11 
N.E.2d 415, 867 Ill. 301. 

44 C.J. p 491 note 90. 

Improvements previously construct¬ 
ed and paid for see supra S 1292 b. 
8. S.D.—Wood V. Hurley, 186 N.W. 

107, 29 S.D. 269. 

44 C.J. p 491 note 91. 
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7. Ill.—Halsey v. Lake View, 69 K. 

B. 234, 188 Ill. 540. 

44 C.J. p 491 note 92. 

8; Ky.—Dunlop v. Gosnell, 35 S.W. 

108, 18 Ky.L. 8. 

44 C.J. p 491 note 98. 

9. Or.—^Pehl V. Medford, 215 P. 180, 
107 Or. 478. 

la Mo.—Sedalia v. Coleman, 82 Mo. 
App. 560. 

44 C.J. p 492 note 96. 

11. N.T.—^People v. Pierce, 176 N.T. 
S. 412, 187 APP.D1V. 437, affirmed 
129 N.B. 896, 229 N.T. 614. 

ISi Pa.—Supervisors of Manhelm 
Tp., Lancaster County v. Work¬ 
man. 88 A.2d j273, 850 Pa. 168. 

13. Fla.—Klemm v. Davenport, 129 
So. 904, 100 Fla. 627, 70 A.L.R. 
156. 

44 C.J. p 49i2 note 97. 

Deflelenoy 

Liability of taxpayer to make up 



§ 1297 


MUNICIPAL COBPOEATIONS 


63 C.J.S. 


sions so holding proceed on the theory that this does 
not constitute double taxation,!^ although the same 
result has also been reached on the theory that 
double taxation is not illegal unless it produces in¬ 
equality as to other property similarly situated.^® 
Also, a charter which provides that a per cent of 
the contract price of the public work may be levied 
to cover the expenses of service, plans, specifica¬ 
tions, and superintendence is not invalid as impos¬ 
ing double taxation because the amount collected 
is placed in a special fund used for convenience in 
making local improvements, and largely supported 
by local assessments, while the actual expenses of 
the items were defrayed from another fund sup¬ 
ported exclusively by general taxation.^® A stat¬ 
ute creating an assessment district and imposing an 
assessment primarily on abutting property with a 
tax on all taxpayers in the district if the former 
method is insufficient, and further providing that if 
such resources still prove inadequate a tax shall be 
laid on all taxpayers within the political unit of 
which the district is a part, is a valid statute and 
not objectionable as constituting double taxation.^^ 


§ 1297. Statutory Provisions 

The extent of the power to levy special assessments 
for local Improvements and the manner of Its exercise 
are to be determined solely by the legislation conferring 
the power, and ordinarily such legislation Is to be con¬ 
strued strictly as against the municipal corporation and 
liberally In favor of the property owner. 

Since municipal corporations have no power to 
levy special assessments for public improvements in 
the absence of statute conferring the power either 
expressly or by necessary implication, as discussed 
supra § 1295, the extent of the power and the man¬ 
ner of its exercise are to be determined solely by 
the legislation conferring the power,and in this 
respect particular statutory provisions have been 
construed as to their operation and effect.^® Where 
a municipality adopts a charter which is silent on 
the subject of levying assessments, the state law on 
municipalities governs.®® Proceedings to assess for 
improvements consisting of opening, extending, and 
grading a street in which no paving was done are 
governed by a statute as to establishing streets and 
not by a statute as to street improvements.®^ 

Legislation relating to assessments for public im- 


defielency in ad valorem tax and 
special assessment Imposed at same 
time was not double taxation.— 
Klemm v. Davenport, supra. 

Miss.—^Edwards House Co. v. 
Jackson. 46 So. 14, 91 Misa 429. 

44 C.J. p 492 note 98. 

15. Pa—In re Beechwood Ave., 46 
A. 127, 194 Pa 86. 

16. Minn.—^Bums v. Duluth, 104 X. 
W. 714, 96 Minn. 104. 

17. Md.—^Dinneen v. Rider, 186 A. 
764, 162 Md. 843. 

44 C.J. p 492 note 2. 

18. m.—City of Ottawa v. Hulse, 
168 N.E. 686, 332 Ill. 286. 

Ind.—Indiana Asphalt Paving Co. v. 
Grand Lodge. K. P., 170 N.E. 85. 
96 Ind.App. 300—City of Hunting- 
ton V. Sonken, 166 N.E. 449. 89 Ind. 
App. 646. 

Iowa—^Lytle v. City of Ames, 279 N. 

W. 458, 225 Iowa 199. 

Neb.—Cullingham v. City of Omaha 
10 N.W.-Sd 615, 143 Neb. 744, re¬ 
hearing denied 1j3 N.W.2d 124. 143 
Neb. 744—Musser v. Village of 
Rushvllle. 239 N.W. 642, 122 Neb. 
128. 

N.Y.—Sobol V. Common Council, etc., 
of City of Roma 251 N.T.S. 274, 
233 App.Dlv. 158—^In re Schenecta¬ 
dy Sewer Assessment, 286 N.Y.S. 
455, 134 Mlsc. 810. 

N.D.-^Boynton v. Board of City 
Oom'TS of Minot, 211 N.W. 441, 54 
N.D. 795. 

OkL—^Fullwood V. Brown. 185 P.2d 
449, 199 Okl.‘ '324—Oozpiis JxoAm 


guotad in American-First Nat. 
Bank v. Peterson, 38 P.2d 957. 961. 
169 Okl. 588. 

Tex.—City of Dallas v. Johnson. Civ. 

App., 54 S-W.dd 1024. 

Va—Corpns Juris oitad in Southern 
Ry. Co. V. City of Richmond, 8 
S.E.2d 271. JTS, 175 Va 308. 127 
AIj.R. 11368. 

W.Va—^McCoy v. City of Slstersvllle, 
199 S.E. 260. 120 W.Va 471. 

Wls.—Marquette Homes v- Town of 
Greenfield, 18 N.W.2d 61, 244 Wis. 
688 . 

44 C.J. p 492 note 4. 

Obligations and liens 
Obligations of special Improvement 
district and liens for special assess¬ 
ments to pay obligations were sub¬ 
ject to statutes in effect when obli¬ 
gations were issued.—^Hartman v. 
Mlmmack, 154 P.2d 279, 116 Mont. 
892. 

Fowera and duties of olty dark 
with reference to paving assessments 
are fixed by statute, and legality of 
his acts with reference thereto are 
determined hy controlling statute 
and not by law of agrency.—Security 
State Bank of Wewoka v. City of We- 
woka ex reL Richter, 119 P.2d 846, 
189 Okl. 699. 

19. Fla.—^Klemm v. Davenport, 129 
So. 904, 100 Fla. 627, 70 AL.R. 
156. 

Nev.—^Western Realty Co. v. City of 
Reno, 172 P.dd 158, 63 Nev. 380. 
Wash.—Rosenthal v. City of Tacoma, 
1^5 P.2d 102. 

Wis.—Marquette Homes v. Town- of 
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Greenfield, 13 N.Wdd 61, 244 Wis. 
588. 

Furposa 

Local improvement act was passed 
to protect citizens from the uncon¬ 
trolled and sometimes corrupt ac¬ 
tivities of their municipal officers in 
construction of Improvements, end 
also third persons from the uncon¬ 
scionable conduct of city and its cit¬ 
izens.—The Maccabees v. City of 
North Chicago, C.C.A.I11., 126 F.2d 
830, certiorari denied 63 S.Ct. 482, 
817 U.S. 693, 87 L.Ed. 555. 

■Cental duurge” 

Construing together all the provi¬ 
sions of sewer districts act, a 'Cent¬ 
al charge" "collected tram the own¬ 
ers of the abutting property,” “ap¬ 
portioned according to the assessed 
value of the land," means that the 
legislature intended to create special 
assessments for special benefits to 
land abutting the sewers, and to cre¬ 
ate a lien on the land to secure the 
payments of the special assessments. 
—State ex rel. Webster Groves San¬ 
itary Sewer Dlst. v. Smith, 115 S.W. 
2d 816, 842 Mo. 365. 

Statutes held applloaUe 
Conn.—^Hopkins v. Metropolitan Dlst., 
161 A 848, 115 Conn. 519. 

Mo.—^Blackwell v. City of Lee's Sum¬ 
mit, 32 &W.2d 68, 326 Mo. 491. 

20. Ga.—City of Montezuma v. 
Brown Bros., 147 S.E. 80, 168 Ga. 1. 

N.M.—Ellis V. New Mexico Constr. 
Co., 201 P.' 487, 27 N.M. 81-2. 

21. Iowa.—^Royal v. Des Moines. 191 
N.W. 377. 196 Iowa 28.. 
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provements will not be enlarged by construction.^® 
On the contrary, independently of any legislative 
requirement on the subject,^3 the legislation claimed 
to confer the power is to be construed strictly as 
against the municipality^^ and liberally in favor of 
the property owner,and all reasonable doubts as 
to the existence or extent of the power will be re¬ 
solved in favor of the property owner and against 
the municipality.^^ This is particularly true when 
the rights of property owners to be fully advised of 
the burdens to be put on them are adversely affect¬ 
ed.^ ^ It has been held, on the other hand, that the 
language of the statute authorizing an assessment 
for local improvements must receive such a reason¬ 
able construction as will directly reflect the legis¬ 
lative purpose,28 and, where possession of the pow¬ 
er is established, a generous measure of its exercise 
will be permitted, to the end that it may effectuate 
its purpose.28 

The meaning of statutes relating to special assess¬ 
ments must be determined by a consideration of all 
the provisions thereof,20 and statutes in pari ma¬ 
teria should be construed together and in such a 
way as to give effect to the provisions of each.3l 


§ 1298. -Repeal or Anaendment of Stat¬ 

utes 

a. Power to repeal 

b. What constitutes 

c. Operation and effect 

a. Power to Repeal 

The legiilature may at any time, for reasons which It 
deems satisfactory, suspend, repeal, or amend the law 
authorizing assessments, except as far as vested or con¬ 
tractual rights or obligations are Involved. 

Inasmuch as the right of municipal corporations 
to levy assessments for public improvements usually 
exists only by virtue of statute, discussed supra § 
1295, the legislature may at any time, for rea¬ 
sons which it deems satisfactory, suspend, repeal, 
or amend the law authorizing assessments,82 ex¬ 
cept as far as vested®® or contractual rights or 
obligations are involved.®^ Where, however, vested 
contract rights have been acquired under statutes 
providing for assessments, these rights may not 
be affected by a repeal or amendment of the stat¬ 
utes.®® 


22 , Cal.—City of Loa Anselea v. 
Howard. 73 P.2d 1284, 28 Cal.App. 
2d 624. 

44 C.J. p 498 note 9. 

8S. Ohio.—Cincinnati y. Connor, 44 
K.E. 682. 66 Ohio St 82. 

24. CaJ.—Guatine City v. Sllvelra, 
164 P.2d 474. 6*7 CalJlpp.dd 403. 

Del.—Riley v. Banka, Super., 63 A. 
2d 239. 

ni.—Site of Fort Dearborn Bldg. 
Corporation v. City of Chicago, 47 
N.E.2d 661, 818 IlLApp. 189. 

Ind.—^Indiana Aaphalt Paving Co. v. 
Grand Lodge, E. P., 170 N.E. 8«. 
96 Ind.App. 800. 

La.—^Walker v. Spence, 134 So. 271, 
16 La.App. 817. 

Mont.—Morse v. Kroger, 285 P. 185> 
87 Mont 64. 

Neb.—Chicago & N. W. Ry. Co. v. 
Pasme Creek Drainage Diet, 36 N. 
Wj2d 607, 148 Neb. 139—CuUlng- 
ham y. City of Omaha. 10 N.W.2d 
616, 148 Neb. 744, rehearing de¬ 
nied 12 N.W.2d 124. 143 Neb. 744 
—City of Scottabluff y. Kennedy, 
4 N.W.2d 878, 141 Neb. 728— 

Haecke y. Eastern Sarpy County 
Drainage Dlat, 4 N.W.3d 744, 141 
Neb. 628—State ex rel. Todd y. 
Thomas, 257 N.W. 265, 127 Neb. 
891, 96 A.L.R. 1470—Baker y. DaJhl- 
man, 229 N.W. 280, 119 Neb. 426. 
Nev.—Penrose v. Whltacre, 147 P.2d 
887, 6i2 Nev. 239. 

Okl.—^American-First Nat Bank v. 

Peterson, 88 P.2d 967. 

Or.—^Fisher y. City of Astoria, SSO 
P. 858, 126 Or. 268, 60 A.L.R. 260. 
68 C. J.S.—66 


Tenn.—City of South Fulton v. Park¬ 
er. 65 S.W^2d 863, 117 Tenn.App. 
16. 

Tex-—Booth y. Uvalde Rock Aaphalt 
Co., Civ.App., 296 S.W. 845. 

44 C.J. p 493 note 12. 

85. Del.—^Rlley y. Banks, Super., 62 
A.2d 329. 

Ohio.—^Mallo V. Village of Dover, 172 
N.B. 841. 86 Ohio App. 84. 

44 C.J. p 498 notes 18, 14. 
as. Ind.—Indiana Asphalt Paving 
Co. v. Grand Lodge, K. P., 170 N. 
E. 86, 96 lnd.App. 800. 

Neb.—Cullingham v. City of Omaha, 
10 N.W.2d 615, 143 Neb. 744, re¬ 
hearing denied 12 N.W.2d 124, 143 
Neb. 744—Baker v. Dahlman, 229 
N.W. 280, 119 Neb. 4>36. 

Ohio.—^Mallo y. Village of Dover, 172 
N.E. 841. 36 Ohio APp. 84. 

W.Va.—^Fought v. Murdoch, 172 S. 

E. 536, 114 W.Va. 446. 

44 C.J. p 493 note 14. 

87. Fla—^Anderson v. Ocala, 91 So. 
182, 83 Fla 844—Gainesville v. Mc¬ 
Creary, 63 So. 914, 66 Fla 607. 
aSL Or.—^Fisher v. City of Astoria 
269 P. 863, 126 Or. 268, 60 A.L.R. 
360. 

Liberal oonstnxotloii 
The act providing for specified es¬ 
sential or special services, govern¬ 
mental in their nature, the cost of 
which, under the act may be Imposed 
by the municipality on the users 
thereof, will. In its administration, be 
given a liberal construction.—^McCoy 
y. City of Slatersville, <199 S.E. 260. 
120 W.Va 471. 
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Stzalned constmotloiE 
Street improvement laws should 
not be subjected to strained con¬ 
struction.—Booth V. Uvalde Rock As¬ 
phalt Co., Tex.Civ.App.. 296 S.W. 846. 

EJusdem. generis rule held inap¬ 
plicable In construing words “other- 
j wise Improve” in city charter, au¬ 
thorizing grading, paving, and oth¬ 
erwise improving streets.—Fisher v. 
City of Astoria, 269 P. 858, 126 Or. 
268, 60 A.L.R. 360. 

29- Or.—^Fisher v. City of Astoria 
supra 

30. Cal.—City of Los Angeles v. 
Howard, 73 P.2d 1284, 28 Cal.App. 
2d 624. 

Mo.—Exter v. Kramer, 291 S.W. 469, 
316 Mo. 762. 

44 aj. p 498 note 17. 

3L Idaho.—^Amsbary v. Twin Falls, 
200 P. 738, 34 Idaho 318. 

Okl.—^McGrath v. Oklahoma City, 9 
P.2d 711, 166 Okl. 84. 

Tex.—Johnson v. Lindsay, Civ.App., 
30 S.W.2d 665, error dismissed. 

38: La—State ex rel. Wall v. Cover- 
dale, App., 176 So. 492. 

33. Wash.—Spokane v. Browne, 86 
F. 126, 8 Wash. 317. 

44 C.J. p 494 note 20. 

34. Ky.—^Frankfort v. Morris, 262 S. 
W. 142, 200 Ky. 69. 

Maas.—Stone v. Boston St. Comrs., 
78 N.E. 478, 192 Mass. 297. 

35. N.Y.—^People V. Monroe County, 
88 N.E. 661, 191 N.Y. 16. 

44 C.J. p 494 note 28.. 
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b. Wliat Oonstitates 

A statute relating to assessments for local Improve¬ 
ments is deemed to be repealed by a later enactment 
when, and only when, the Intention to repeal Is apparent 
or manifest from the later act. 

The general rules as to when a statute may be 
deemed to be amended, repealed, or suspended, dis¬ 
cussed in the CJ.S. title Statutes §§ 243-^10, also 
59 CJ. p 850 note 43-p 943 note 28, apply in the 
case of statutes relating to the exercise by mu¬ 
nicipal corporations of the power to levy special 
assessments for local improvements.*® In accord¬ 
ance with these rules, the repeal by implication of 
statutes relating to assessments for local improve¬ 
ments is not favored,*^ and unless the intention 
to repeal is apparent or manifest from the later 
act there is no repeal by implication.*® As other¬ 
wise expressed, statutes relating to assessments 
for local improvements are not repealed by subse- 
iQuent statutes on the same subject, where the sys¬ 
tem provided by the subsequent statutes is not so 
-inconsistent with that provided by the former stat¬ 
utes that they cannot stand together;** and espe¬ 
cially is this true where the later statute expressly 
so provides.^* Sometimes a new charter continues 
in force provisions of a former charter relative 
-to the levying of assessments for local improve- 
•ments.^i 

Where, on the other hand, the later statute is 
•squarely in conflict with a prior statute on the 
•same subject,4* or the two statutes are so incon- 
•sistent and repugnant that they cannot stand to- 
•gether,^* the later statute is controlling, and it has 
'been held that under these circumstsmces there 
is a repeal by implication even though the later 
statute contains an express provision that it shall 
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not repeal any other statute relating to the same 
subject matter.^* 

General and special statutes. As a general rule, 
a special act governing assessments for local im¬ 
provements in a particular locality is not repealed 
by a general act on the same subject where the acts 
are not repugnant or inconsistent,4® or unless the 
intention of the legislature to repeal or alter the 
special act is manifest^® This is so although the 
terms of the general act when taken strictly and 
but for the special law include the case or cases 
provided for by it,^^ or although the provisions 
of the two statutes are conflicting.^* Where, how¬ 
ever, the constitution forbids the legislature to 
pass private, local or special laws regulating the 
internal affairs of cities and requires that general 
laws shall be passed, a general statute relating to 
assessments for local improvements repeals all 
municipal charters or special laws relating to the 
same subject matter.^* It has been held that a lo¬ 
cal statute providing that no lands in a designated 
city shall be exempt from local assessments re¬ 
peals a general statute exempting certain classes 
of property from assessment for local improve¬ 
ment®* 

Repeal of ordinance. Where a statute providing 
a designated method for apportionment of benefits 
is repealed, an ordinance passed in pursuance there¬ 
of providing this method of apportionment is like¬ 
wise repealed.®! 

Amendments, As in the case of statutes gen¬ 
erally, where an assessment statute is amended, if 
the provisions of the amended statute cannot be 
brought into harmony with the amendment they 
must be held to have been repealed thereby,®* 
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dSS. Wash.—^Rosenthal v. City of Ta¬ 
coma, 196 P.2d 102. 

(Statutes repealed 

Ala.—Hamrick v. Town of Albert¬ 
ville. 122 So. 448. 219 Ala. 465. 

Wash.—^Rosenthal y. City of Tacoma, 
195 P.2d 102. 

Bepaal not shown 

Ala.—Jefferson County v. City of Bir¬ 
mingham, 178 So. i326. 235 Ala. 199. 

87. Wash.—^Rosenthal v. City of 
Tacoma, 195 P.2d 102. 

44 C.J. p 494 note 24. 

:88L N.Y.—^Appeal of Westchester 
LiffhUnff Co., 219 N.T.S. 697. 219 
APP.D1V. 377. 

Wyo.—Henninar v. City of Casper, 67 
P.2d 1264, 50 Wyo. 1, rehearing de¬ 
nied 62 P.2d 304, 50 Wyo. 1. 

.44 O.J. p 494 note 25. 

d8& Tenn.—City of Rocfcwood v. 


Rodffers, 290 S.W. 881. 154 Tenn. 
638. 

44 C.J. p 494 note 86. 

Coverage 

Where provisions of act relating to 
municipal improvement assessments 
did not undertake to cover the whole 
subject, other laws not in conflict 
therewith remained as enacted.—^Jef¬ 
ferson County V. City of Biiming- 
ham, 178 So. 226. 235 Ala. 199. 

40. N.T.—^New York v. Yonkers, 192 
N.Y.S. 885, i200 App.DIv. 427. 

41. Or.—Portland v. Blue, 149 P. 
548. 77 Or. 131. 

48 CJ. p 169 note 68. 

48. Miss.—Stingily v. Jackson, 104 
So. 465, 140 Miss. 19. 

43. La.—State ex rel. Wall v. Cover- 
dale, App., 175 So. 492. 

Wash.—^Rosenthal v. City of Tacoma, 
195 P.2d 102. 

44 C.J. p 494 note 29. 
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44 Hiss.—Stingily v. Jackson, 104 
So. 465, 140 Miss. 19. 

45. Ark.—^Roberts v. Moriilton St. 
Impr. Dlst. No. 2, 245 S.W. 489. 
156 Ark. 248. 

44 O.J. p 494 note 81. 

44 N.Y.—Buffalo Cemetery Ass'n v. 

Buffalo, 22 N.E. 962. 118 N.Y. 61. 

44 C.J. p 494 note 32. 

47. N.Y.—^Buffalo Cemetery Ass'n v. 
Buffalo, supra. 

44 Me.—Baas v. Bangor, 89 A. 809, 
111 Ma 390. 

48. N.J.—Hoetzel v. East Orange, 12 
A. 911, 60 N.J.Law 354. 

44 C.J. p 494 note 66. 

54 N.Y.—People v. Bodmer, 265 N- 
Y.S. 865, IdS Mlsc. 626. 

51. Iowa.^Martln v. Oskaloosa, 99 
N.W. 667. 

58. Ill.—^Piice V. Elgin Local Imprs., 
107 N.E. 61L 266 IlL 299. 
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although it is the duty of the court to reconcile 
apparently inconsistent provisions if possible.®^* 

General and specific provisions in charter. Gen¬ 
eral provisions in a city charter relating to assess¬ 
ments for local improvements do not control spe¬ 
cific provisions in the charter relating to a particu¬ 
lar kind of improvement.®^ 

c. Operation and Effect 

According to some decisions the law In force when a 
special assessment Is made, and not the law In force 
when the Improvement was ordered, is controlling In re¬ 
spect of the rights and liabilities of property owners 
sought to be charged for the Improvement; but other 
decisions hold that these rights and liabilities are con¬ 
trolled by the law In force at the time the Improvement 
was ordered or the work commenced, and not by any 
law enacted subsequently thereto. 

According to some decisions the law in force 
when an assessment for a public improvement is 
made, and not the law in force when the improve¬ 
ment was ordered, is controlling in respect of the 
rights and liabilities of property owners whose prop¬ 
erty is sought to be charged for the improvement.®® 
Many decisions, however, hold that these rights 
and liabilities must be determined by the law in, 
force at the time the improvement was ordered or 
the work commenced, and not by any law enacted 
subsequently thereto,®® especially when the re¬ 
pealing or amending statute expressly so provides,®^ 
or where it is provided that the repeal of a statute 
does not affect any right which has accrued or 
any duty which has been imposed under, or by vir¬ 
tue of, the repealed statute,®® or where the language 
of the statute clearly limits the power to assess 
the assessments for improvements made after its 
passage.®® So it has similarly been held that the 
law in force at the time of the passage of an im¬ 
provement ordinance governs with respect to the 
manner of assessment and the rights and liabili¬ 
ties of the owners of abutting property and not 


' a statute in force at the time the owners of the 
abutting property petitioned for the improvement.®® 

It has been held, however, that assessments for 
an improvement commenced after a statute became 
a law but before it became fully operative must 
be made in accordance with that statute where the 
improvement was wholly constructed after the stat¬ 
ute became operative.®^ Also, there is authority to 
the effect that a statute requiring all proceedings 
commenced before its enactment to be completed 
in accordance with the laws theretofore in effect 
does not prohibit assessment proceedings in accord¬ 
ance with the provisions of another statute enacted 
at the same session where the resolution for the 
assessment was adopted subsequent to its enactment 
although the improvement was commenced prior 
thereto.®® The repeal of a statute under which an 
improvement was established does not render in¬ 
effective an assessment for such improvement.®® 

On matters of procedure. Ordinarily matters of 
procedure in assessment proceedings or growing out 
of such proceedings and not involving the substan¬ 
tial rights of the parties are governed by the stat¬ 
ute in force at the time of the proceedings®^ in the 
absence of any saving clause in such statute.®® 
However, assessment proceedings are governed by 
the law in force when the proceedings were insti¬ 
tuted under a general statute providing that the 
repeal of any statute shall not affect any proceeding 
had or commenced before the time when the repeal 
shall take effect;®® and it has been held that the 
repeal of a statute under which an improvement 
was established does not destroy a property own¬ 
er’s right to appeal from the decision of the board 
of assessors.®*^ 

Repeal by constitution of statutes authorising 
assessment. The right to enforce payment for 
assessments for a street improvement is taken away 
by a constitutional provision subsequent to the mak- 


53. HI.—^Piice V. El grin Local Impra., 
supra. 

44 C.J. p 496 note 40. 

54. Mich.—^Lansingr ▼. Janlson, 167 
N.W. 947. 201 Mich. 491. 

55. Mass.—^Folan v. Inhabitants of 
Town of Dedham, 166 N.E. 782, 269 
Mass. 347. 

44 C.J. p 495 note 48. 

56. Ky.—Thompson v. City of Wll- 
llamsburgr, 16 S.W.2d 772, 229 Ky. 
81. 

44 C.J. p 495 note 44. 

A oharter amendment relative to 
assessments does not apply whore 
proceedings to make an improvement 


have been commenced at the time of 
the taking effect of the amendment. 
—Grummey, Inc., v. Howe, 193 P. 
112, 48 Gal.App. 542. 

67. Ky.—Lexington v. Woolf oik, 128 
S.W. 104, 138 Ky. 392. 

44 C.J. p 495 note 45. 

58. Iowa.—Benshoof v. Iowa Falls, 
166 N.W. 898, 175 Iowa 80. 

59. U.S.—^Pennsylvania Co. v. Cole, 
C.aind.. 132 F. 668. 

60. Ohio.—Shehan v. Cincinnati, 11 
Ohio Dec., Repnnt, 198, '25 Cinc.L. 
Bui. i212. 

44 C.J. p 496 note 48. 

61. Iowa.—^Burroughs v. Keokuk, 
166 N.W. 83. 181 Iowa 660. 
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68. N.J.—^Breakenridge v. Newark, 
112 A. 857, 96 N.J.Law 436. 

44 C.J. p 496 note 60. 

63. Ind.—^Wheeler v. City of Indian¬ 
apolis, 185 N.E. 126, 205 Ind. 86. 

64. Wash.—Shaser v. Olympia, 169 
P. 756, 92 Wash. 466. 

44 C.J. p 496 note 51. 

65. Ill.—^Palmer v. Danville, 46 N.E. 
629, 166 Ill. 42—Illinois Cent. R. 
Co. V. Wenona, 45 N.E. 266, 163 
Ill. 288. 

66- R.I.—In re Dyer St., 11 R.I 166. 

67. Ind-—^Wheeler v. City of Indian¬ 
apolis, 185 N.E. 125, 205 Ind. 86. 
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ing of the assessments repealing without reserva- corporations authorizing the making of special as- 
tion the provisions of the charters of all municipal sessments for local improvements to streets.*^ 


3. AuIBOBEF; to hlASX lUPROVEUEmS 


§ 1299. In. General 

An assessment for the cost of an ultra vires Improve¬ 
ment is void, and a municipal corporation, In making an 
Improvement, must comply with the essential require¬ 
ments of the statute under which it proceeds. 

An assessment for the cost of an ultra vires im¬ 
provement is void,®® and, if the municipal corpora¬ 
tion, in making an improvement, fails to comply 
with the essential requirements of the statute under 
which it proceeds, an assessment to pay therefor 
is invalicL^O Where, however, municipal officers 
acted without authority of the council duly em¬ 
powered to lay special assessments, it has been 
held that the levy by the council of an assessment 
to pay for such unauthorized improvement ratifies 
it, and the assessment is valid.^i 

§ 1300. Existence or Legality of Way Im¬ 
proved 

In come Jurisdictions a street must have been actually 
established before it can become subject to Improvement 
by special assessment, but other decisions hold that It 
is not Indispensable tc the validity of such an assess¬ 
ment that title to the sull should have been acquired or 
Ihe street established prior thereto. 

In many jurisdictions the courts have apparently 
held without reliance on any particular constitution¬ 
al or statutory provision that a street must have 
been actually established as such before it can be¬ 
come subject to improvement by special assess¬ 
ment and this has been held to be true under 


particular constitutional and statutory provisions,^® 
charters,^^ and ordinances,^® which either in ex¬ 
press terms or by necessary implication so provide. 
However it has been held that the mere fact that 
the resolution for the improvement was adopted 
before the street was opened is but a mere irregu¬ 
larity of which the property owner may not com¬ 
plain, if regularly opened before the final hearing.'*® 
So, the fact that the city does not own all of the 
street at the time the improvement is ordered will 
not prevent the enforcement of an assessment where 
the property of the person objecting abuts only 
on part of the street owned by the city.'^^ The 
pendency of a suit to condemn lots for the pur¬ 
pose of making a street of a certain width into a 
boulevard of a greater width does not affect the 
validity of tax bills against the lots for paving 
wholly within the boundaries of the original street, 
since such bills are in no way involved in that pro- 
ceeding.78 

The requirement of the rule is satisfied where 
land has been dedicated for the purpose of a pub¬ 
lic street and there has been an acceptance of the 
dedication,*^® or where the street has been estab¬ 
lished by adverse user by the public or by pre¬ 
scription,®® or has otherwise been lawfully procured 
for a public street.®^ A common-law dedication 
has been held sufficient under a statute requiring a 
street to be accepted by special ordinance.®® 


SB, Va.—^Fulkerson v. Bristol, 54 
S.E. 468, 106 Va. 555—Hicks v. 
Bristol. 47 S.E. 1001, 102 Va. 861. 
«9. Ala.—City of Mobile v. Smith, 
136 So. 851. <228 Ala. 480. 

44 C.J. p 497 note 74. 

70. Mo.—City of St. IjouIb v. Pope. 
126 S.W.3d 1201, 344 Mo. 479. 

44 O.J. p 498 note 75. 

JHate-owned Hud 

Assessment of benefits from Im¬ 
provement was not void because or- 
^er laying: it was made when city 
had no power to acquire state-owned 
land, necessary to Improvement, by 
eminent domain, since, in view of 
reasonable probability that city could 
purchase land within reasonable 
time, city could Include estimated 
purchase price In assessment.— 
‘Thomas Bennett Batate v. City of 
JNTew Haven, 166 A. 680. 117 Conn. 
25. 

71. lowa^—Brewster v. Davenport, 1 
N.W. 787, 61 Iowa 427. 


Pa.—In re Shiloh St.. SO A. 986, 166 
Pa. 886. 

72. Ala.—Corpus JTnzlB dted In 
City of Birmingham v. Alabama 
Home Building & Loan Ass'n. 165 
So. 817, 818, 231 Ala. 568. 

Iowa.—^Beim v. Carlson, 327 N.W. 

421, 209 Iowa 1001. 

Neb.—City of McCook v. Bed Willow 
County. 275 N.W. 396, 133 Neb. 380. 
Pa.—^Borough of Camp Hill v. Myers, 
52 PeuDist. & Co. 684. 87 Mun.L.B. 
860. 

44 C.J. p 498 note 78. 

73. N.C.—^Eflrd v. City of Winston- 
Salem. 153 S.B. 632. 199 N.C. 83. 

44 C.J. p 498 note 79. 

7^ Minn.—Henneasy v. St. Paul, 46 
N.W. 858. 44 Minn. 306. 

44 C.J. p 499 note 80. 

75. Pa.—Philadelphia v. Ball, 28 A. 

564, 147 Pa. 243. 

44 C.J. p 499 note 81. 

78, Ind.—^Edwards v. Cooper, 79 N. 
£. 1047, 168 Ind. 64. 
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77. Ind.—^Lewls v. Albertson, 68 N. 
E. 1071. >23 Ind.App. 147. 

44 C.J. p 499 note 83. 

78. Mo.—^Thompson v. St. Louis, 263 
S.W. 969, dismissed 46 S.Ct. 12. S69 
U.S. 689, 70 L.Ed. 427. 

79. La.—City of Shreveport ▼. Sel- 
ber. App., 2l So.2d 738. 

44 C.J. P 499 note 86. 

Implied dedication 

La.—^Pord V. City of Shreveport. 16 
So.2d 127. 204 La. 618—City of 
Shreveport v. Selber. App., 21 So.2d 
738. 

80. Ey.-Jackson v. McMargue, 106 
S.W. 871, 189 Ky. 789, 82 Ey.L. 564. 

44 CJ. p 499 note 86. 

81. N.C.—^Efird Vi. City of Winston- 
Salem, 168 S.E. 682, 199 N.C. 88. 

44 C.J. p 499 note 87. 

88. Ohio.—Baltimore & O. R. Co. v. 
Village of Oak Hill, 067 N.E. 817, 
26 Ohio App. 801. 
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The requirement of the rule is not satisfied by 
acquiring the right of one who has merely an ease¬ 
ment in the land, since it is essential that a mu¬ 
nicipality have an absolute right to construct and 
maintain the contemplated improvement.** A stat¬ 
ute providing for improvement of a “street, alley, 
-or other public place” does not authorize a mu¬ 
nicipality either expressly or by reasonable im¬ 
plication to improve a passageway used permissi¬ 
bly under a mere license revocable at the pleasure 
of the owner of the fee and assess the cost there¬ 
of against the abutting owners.*^ 

On the other hand, in a number of decisions it 
bas been held that it is not indispensable to the 
validity of an assessment for street improvements 
that title to the soil should liave been acquired 
or the street established prior to the assessment.** 

§ 1301. Improvement Encroaching on Abut¬ 
ting Land 

It has generally been held that a municipal corpora¬ 
tion may not enforce an assessment or tax for the cost 
of that portion of an Improvement which encroaches on 
firivate land. 

While there are decisions which apparently hold 


to the contrary,*® it has generally been held that a 
municipal corporation may not enforce an assess¬ 
ment or tax for the cost of that portion of an 
improvement which encroaches on private land,*"^ 
but such encroachment will not invalidate the en¬ 
tire assessment,** or authorize an abutting owner 
whose property has been encroached on to enforce 
his right to damages in a suit in equity to enjoin the 
collection of the assessment levied against his prop¬ 
erty, where the proceedings leading up to making 
the assessment were regular, and the injunctive re¬ 
lief, which is made the basis of equitable jurisdic¬ 
tion, cannot properly be granted.*® Where the mu¬ 
nicipality corrects the mistake at its own expense 
by removing that portion of the improvement on 
private property and locating it in the public streets, 
the property owners in the improvement district 
are entitled to no reduction of the tax bills because 
of such corrected mistake.®* 

Consent of owner. Abutting owners may be as¬ 
sessed for an improvement made partly on the land 
of the municipality and partly on the land of a pri¬ 
vate owner with his consent,®^ since the owner 
would be estopped from treating his consent as 
a nullity®* or maintaining ejectment against the 
municipality for the recovery of the property.®* 


4. Nature of, and Necessity fob. Improvement 


i§ 1302. Basis for Determining 

In order to authorize a special assessment a municipal 
4mprovement must be public In its nature while also con¬ 
ferring a special beneht on the property assessed. 

In order to authorize a special assessment a mu¬ 
nicipal improvement must be public, rather than 


private, in its nature,®^ that is, it must be one which 
confers a general benefit on the public at large, 
and which, therefore, the public, acting through its 
government, may construct without the consent of 
the particular individuals affected,®* and maintain 
by general taxation.®® 


33. Ill.—Park Rld^re v. Wlsner, 97 N. 
R 841. 253 Ill. 434. 

84. Ind.—Turner v. Slevers. 126 N. 
R 504. 73 lnd.App. 30. 

88. Mass.—Taylor ▼. Haverhill, 78 
N.R 475. 192 Mass. 287. 

44 C.J. p 499 note 91. 

Jn. acaryloiid 

(1) The rule as stated In the text 
has been followed.—Jarvis v. Town 
of Berlin. 138 A. 7. 153 Md. 15*6. 

(2) It has been held, however, that 
SL street must have been actually es¬ 
tablished as such before It can be¬ 
come subject to Improvement by spe- 
-clal assessment.—Cahill v. Gill, lOO 
A. 834. 130 Md. 495—Baltimore v. 
Hook, 62 Md. 371. 

8a Ill.—^Hunerbers: v. Hyde Park. 22 
N.R 486. 130 Ill. 166—Holmes v. 
Hyde Park. 13 N.R 640. 121 Ill. 
128. 

Md.—Jarvis v. Town of Berlin. 188 
A. 7. 158 Md. 166. . | 


87. U.S.—Collins v. City of Phoenix. 

ac.A.Arlz.. 54 P.2d 770. 

Mo.—Granite Bituminous Paving Co. 

V. St. Louis M. R. R. Co.. 65 8. 

W. 2d 468. 331 Mo. 899, followed In 

Granite Bituminous Paving Co. v. 
Meryl Realty & Investment Co.. 56 
S.W.2d 478—Roth v. Hoffman, 111 
S.W.2d 988. 234 Mo.App. 114— 

City of Springfield ex rel. Koch v. 
Eisenmayer, App, 297 S.W. 460. 

44 C.J. p 600 note 93. 

8a Or.—Relff V. Portland, 141 P. 
167. 142 P. 827. 71 Or. 421, L.R.A. 
1916D 772. 

44 C.J. p 500 note 94. 

89. Or.—^Davis v. Sllverton. 82 P. 
16. 47 Or. 171. 

90. Mo.—^Lansdown v. Kiems, 260 
S.W. 88, 303 Mo. 75. 

91. Ill.—^Nokomis v. Warsing, 129 N. 
R 71. 295 Ill. 414. 

44 C.J. P 600 note 97. 

99. Mo.—St. Joseph V. Liandls. 54 
Mo.App. 316. 


Estoppel to object to assessment 
generally see Infra 56 1462-1473. 

9a Mo.—St. Joseph V. Landis, su¬ 
pra. 

94. U.S.—^Bryant v. Commissioner 
of Internal Revenue, C.C.A.9, 111 
F.2d 9. 

CaL—^Irish v. Hahn, 281 P. 885. 208 
Cal. 839, 66 A.L.R. 1382. 

Fla.—Atlantic Coast Line R. Co. v. 
City of Lakeland. 115 So. 669. 94 
Fla. 847. 

N.M.—^Altman v. Kilbum. 116 P.2d 
812, 45 N.M. 453. 136 A.L.R. 664. 

Wyo.—Corpus juris cited la Henning 
V. City of Casper, 57 P.2d 1264. 
1273. 50 Wyo. 1. 

44 C.J. p 600 note 1. 

96. Cal.—^Federal Constr. Co. v. En¬ 
sign, 210 P. 536, 69 Cal.App. 200. 

44 C.J. p 600 note 2. 

9a Wash.—^Ankeny v. Spokane. IB 9 
P. 806, 92 Wash. 549. L.R.A.1917A 
1093. 
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The authority of a municipal corporation to im¬ 
pose a special assessment or tax on abutting prop¬ 
erty for the cost of an improvement depends on 
the existence of a public necessity for such an im¬ 
provement.®'^ 

Local character of improvement. The term 'lo¬ 
cal improvements,” as employed in provisions re¬ 
lating to the power of municipalities to make such 
improvements by special assessment is by common 
usage employed to signify improvements made in a 
particular locality by which real property adjoin¬ 
ing such locality is specially benefited.®® Since 
special taxation for objects that are general and 
public is illegal,®® in order to authorize a local 
assessment, the improvement must be local in its 
nature so that the property assessed shall receive 
a special benefit from the improvement different 
from, and in excess of, the benefit resulting to the 
general public from the improvement^ However, 
if the improvement possesses this attribute, its lo¬ 
cal character is not destroyed by the fact that the 
entire municipality and the general public are in¬ 
cidentally benefited by the improvement,® since sub¬ 
stantially every improvement is of some benefit to 
all the property of the municipality;® but, if the 
primary purpose and effect are to benefit the pub¬ 
lic, it is not a local improvement, although it may 
incidentally benefit property in a particular locality.^ 
An improvement is not deprived of its local char¬ 


acter by the fact that it affects the most public 
street in the municipality,® that the improvement 
district embraces the entire municipality,® or that 
one half of the entire cost of the improvement has 
been assessed against the municipality for public 
benefits.^ On the other hand, the improvement 
cannot be considered a local improvement mere¬ 
ly because it is constructed in a particular locality, 
since every improvement has a particular location 
and is also local in the sense of being nearer to 
some persons and property than to others,® or mere¬ 
ly because it is constructed in a particu!ar local¬ 
ity or nearer to some persons or property than to 
others.® An improvement designed to be of gen¬ 
eral benefit is not to be considered of a local na¬ 
ture merely because it confers a greater benefit on 
a particular piece of property than on others 
throughout the municipality;^® and, where an im¬ 
provement is in fact of a general character, it is 
a fraud on property owners to call it a local im¬ 
provement and assess them for its construction.^^ 

The general rule is that a municipality may not 
levy an assessment for construction of an improve¬ 
ment outside of the city limits,i® because such an 
improvement is not "local.”!® 

The question whether a particular improvement 
is local and one for which a special assessment 
may be levied is for the determination of the mu- 


97 . Okl.-—Baldwin v. City of Law- 
ton, 186 P.2d 699, 198 Okl. 585. 

99. Ill.—dty of Bellville v. Miller. 
171 N.E. 585. 839 IIL 360—Village 
of Marisaa v. Jones, 158 N.E. 889, 
327 Ill. 180. 

Neb.—^BUnman v. Temple, 274 N.W. 

606, 188 Neb. 268, 111 A.L.R. 1217. 
44 C.J. p 600 note 4. 

Definitions 

(DA “local Improvement'* Is one. 
the cost of which, In whole or in 
part. Is borne by the lands benefited 
thereby.—River Edge Homes v. Bor¬ 
ough of River Edge. Bergen County, 
83 A.2d 106, 130 N.J.Law 876. 

(2) Similar definitions see 44 C.J- 
p 500 note 4 [a]. 

Wliere the improvement enhanoes 
the value of adjacent property as 
distinguished from benefits diffused 
by It through the municipality. It is 
a local Improvement. 

HL—^Village of Marlssa v. Jones. 158 
N.E. 889. 827 IIL 180—Village of 
Downers Grove v. Bailey, 166 N.E. 
862, 325 IIL 186. 

Neb.—Hinman v. Temple, 274 N.W. 
605, 138 Neb. 268, 111 A.L.R. 1217. 

99, Fla.—Stockman v. City of Tren¬ 
ton, 181 So. 888, 182 Pla. 406. 

Mo .—aty of St. Louis v. Pope, 126 


S.W.2d 1201, 844 Mo. 479—State ez 
rel. Chouteau v. Lefflingwell, 54 Mo. 
468. 

1. U S.—^Bryant v. Commissioner of 
Internal Revenue, C.CJL9, 111 F. 
2d 9. 

Cal.—Irish v. Hahn, 281 P. 885. 208 
CaL 339, 66 A.L.R. 1882. 

Mo.—City of St. Louis v. Pope, 126 
S.W.3d 1201, 844 Mo. 479. 

Neb.—Hinman v. Temple, 274 N.W. 

605, 183 Neb. 268, 111 A.L.R. 1217. 
N.M.—Altman v. KUbum, 116 P.2d 

812, 45 N.M. 453, 186 A.L.R. 554. 
Okl.—^Baldwin v. C!lty of Lawton, 186 
P.2d 699. 198 OkL 685. 

44 C.J. P 600 note 5. 

2. Ill.—City of Belleville v. Miller. 
171 N.E. 635, 339 Ill. 860—Village 
of Marlssa v. Jones, 158 N.E. 389. 
327 Ill. 180. 

Neb.—^Hinman v. Temple, 274 N.W. 

606, 133 Neb. 268, 111 A.L.R. 1217. 
Okl.—^Baldwin v. City of Lawton, 186 

P.2d 699, 198 Okl. 585. 

44 C.J. p 501 note 6. 

3. Ill.—^Waukegan v. De Wolf, 101 
N.E. 632, 268 HI. 374. 45 L.R.A.,N. 
S.. 918, Ann.Cas.l814B 638. 

44 C.J. p 501 note 7. 

4. Ill.—City of Belleville v. Miller, 
171 N.E. 636, 839 Ill. 860—Village 
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Of Downers Grove v, Bailey, 156 N. 
E. 362, 825 Ill. 186. 

Neb.—^Hinman v. Temple. 274 N.W. 

605, 133 Neb. 268, 111 A.L.R. 1217. 
Okl.—^Baldwin v. CJlty of Lawton, 185 
P.2d 699, 198 Okl. 685. 

6- Minn.—^Rogers v. St Paul, 22 
Minn. 494. 

44 C.J. p 501 note 8. 

S. Ark.—^Matthews v. Kimball, 66 S. 

W. 661, 69 S.W. 549, 70 Ark. 451. 
44 C.J. p 501 note 9. 

7. Ill.—C3ilcago V. Lord, 116 N.B. 
643, 277 Ill. 397. 

8. Ill.—Waukegan v. De Wolf, 101 
N.E. 632. 258 Ill. 374, 378, 45 L.R. 
A.,N.S., 918, Ann.Cas.l9l4B 638. 

44 C.J. P 501 note 11. 

9. IIL—Waukegan v. De Wolf, su¬ 
pra. 

10. Ill.—Chicago v. Law, 88 N.E. 
855, 144 Ill. 669. 

44 C.J. p 601 note 18. 

11. Mont—^Rush v. Gmndy, 218 P. 
242, 66 Mont 222. 

3A IIL—^Hundley v. Lincoln Park 
Com'rs, 67 Ill. 659. 

44 C.J. p 501 note 15. 

18. Ill.—^Loeffler v. Chicago, 92 N.B.. 

586, 246 Ill. 43, 20 Ann.Ca8. 836. 

44 CU. p 501 note 16. 
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nicipal authorities in the first instance,but that 
determination is subject to review by the courts.^B 
Whether an improvement is local or general is a 
•ques ion of law for the court,i® but whether the 
facts in a particular case bring an improvement 
within the definition of a local or general improve¬ 
ment is a question of fact to be determined from 
all the facts and circumstances established by the 
cvidence.i7 

Permanent character of improvement. Accord¬ 
ing to many decisions the improvement for which 
a special assessment may be levied must be of a 
permanent character.i8 However, as discussed in¬ 
fra § 1307, there are some decisions upholding spe- 
rcial assessments for street sprinkling and sweep¬ 
ing, improvements which can hardly be called per¬ 
manent in their nature. 

§ 1303. Construction or Improvement of 
Streets or Other Ways 

The construction or Improvement of streets Is gen- 
«erally held to be a local Improvement for which an as- 
.sessment may be levied against property speclaily ben- 
.eflted. 

The construction or improvement of streets is 
wery generally held or assumed to be a local im- 
3)rovement, to pay for which either in whole or in 
.part an assessment may be levied against property 
rspedally benefited by the improvement.^® In the 


absence of express constitutional prohibition to 
the contrary,20 the legislature may confer the pow¬ 
er on municipal corporations to levy special assess¬ 
ments or taxes to pay for such improvements, 
and, where the power to make an improvement and 
levy an assessment to pay for it is conferred by 
statute, the reasons which made the improvement 
necessary are of no consequence.22 However, the 
existence of the power of a municipality to im¬ 
pose special assessments for the construction or 
improvement of streets and the particular improve¬ 
ments in respect of which this power may be exer¬ 
cised are dependent on general statutes or charters 
which in express terms or by necessary implication 
confer the power, and no power other than that 
so conferred may be validly exercised.®* Planting 
shade trees may be considered an improvement of 
a street within the meaning of statutes authorizing 
assessments for such improvements.®^ With respect 
to the validity of assessments therefor, when proper¬ 
ly authorized to do so, a municipality may deter¬ 
mine what streets or parts thereof shall be im¬ 
proved,®* and also the extent®® and character®^ 
of the improvement. 

Original construction. Under the express provi¬ 
sions of some statutes the expense of original con¬ 
struction of streets must be paid for by special as¬ 
sessments against abutting property owners.®® A 
street is not originally constructed, within the mean- 


:fl.4i IlL—Jobnson v. Village of Bell- 
wood. 170 N.B. 688. 338 111. 606. 

44 CJ. p 601 note 17. 

.15. m.—Johnson v. Vlllasre of Bell- 
wood. supra. 

•44 C.J. P 601 note 18. 

16. Ill.—Johnson v. Village of Bell- 
wood. supra. 

N.M.—Hinman v. Temple. 274 K.W. 

605. 133 Neb. 268. Ill A.L.R. 1217. 
44 O.J. p 501 note 19. 

:17. Ill.—Johnson v. Vlllaere of Bell- 
wood. 170 N.E. 683. 838 111. 606. 
Neb.—^Hinman v. Temple. 274 N.W. 

605, 188 Neb. 268. Ill A.L.R. 1217. 
44 C.J. P 501 note 20. 

.Matters considered 

The question whether an Improve¬ 
ment is local or general depends on 
the nature of the work, the situation 
of the improvement, the surrounding 
•conditions, and whether the sub¬ 
stantial benefits to be derived there¬ 
from are local and general In their 
nature. 

Ill.—City of Belleville v. Miller, 171 
N.E. 585, 889 IlL 860—Village of 
Downers Omve ▼. Bailey. 166 N.E. 
862. 825 Ill. 186. 

::Neb.—^Hinman v. Temple, 274 N.W. 
605. 133 Neb. £68. Ill A.L.R. 1217. 


18. Wash.—Knickerbocker Co. v. 
Seattle, 124 P. 920. 69 Wash. 336. 

44 C.J. p 601 note 21. 

19. Wash.—Sanderson v. Seattle, 
1<64 P. 217. 96 Wash. 682. 

44 CJ. p 602 note 24. 

Liability of municipality for Im¬ 
provement of street see infra 8 
1382. 

Xhoompleted Improvement 

Owner of property, if town prop¬ 
erty. could be assessed for Incomplet- 
ed street Improvement only on basis 
of improvement actually made.— 
Borough of Rockwood v. Hemminger, 
161 A. 467, 106 Pa.Super. 223. 

90. Va.—^Fulkerson v. Bristol, 54 S. 

E. 468, 106 Va. 566. 

44 G.J. p 502 note 25. 

21. Ky.—^Thompson v. City of Wil¬ 
liamsburg, 16 S.W.2d 772, 229 Ky. 
81. 

44 C.J. p 502 note 26. 

22. Wash.—Sanderson v. Seattle, 
164 P. 217, 96 Wash. 582. 

44 C.J. P 602 note 27. 

93. U.S.—Collins v. City of Pbcenlx, 
C.C.A.Arlz., 26 r.2d 758. 

Gra.—City of Montezuma v. Brown 
Bros., 147 S.E. 80, 168 Ga. 1. 

Ky.—^Thompson v. City of Williams¬ 
burg. 16 8.W.2d 772, 229 Ky. 81. 

44 C.J. p 602 note 29. 
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Assessment held not anthozlied 

Fla—Simpson v. City of Brooksvllle, 
188 So. 794, 137 Fla. 623—City of 
Miami Beach v. Adams, 153 So. 86, 
114 Fla. 81. 

N.C.—Sechriest v- City of Thomas- 
vllle, 162 S.E. 212, 202 N.C. 108. 

Or.—^Fisher v. City of Astoria, 269 P. 
853, 126 Or. 268, 60 A.L.R. 260. 

24. Kan.—^Heller v. Garden City, 48 
P. 841, 68 Kan. 268. 

25. Ky.—Chesapeake & O. Ry. Co. v. 
City of OUve Hill, 21 S.W.2d 127, 
231 Ky. 66—^Moss v. Andrews As¬ 
phalt Paving Co.. 17 S.W.2d 265, 
229 Ky. 419—^Reed v. City of Padu¬ 
cah. « S.W.2d 681, 224 Ky. 524. 

26. Ky.—Chesapeake & O. Ry. Co. v. 
City of Olive Hill, 21 S.W.2d 127, 
231 Ky. 65—^Moss v. Andrews As¬ 
phalt Paving Co., 17 S.W.2d 265, 
229 Ky. 419—^Reed v. City of Padu¬ 
cah, 6 S.W.2d 681, 224 Ky. 624. 

27. Ky.—Chesapeake & O. Ry. Co. v. 
City of Olive HilL 21 S.W.2d 127, 
281 Ky. 66—^Moss v. Andrews As¬ 
phalt Paving Co., 17 e.W.2d 255, 
229 Ky. 419—Reed v. City pt Padu¬ 
cah, 6 S.W.2d 681, 224 Ky. 624. 

28. Ky.—Catlettsburg v. Self. 74 S. 
W. 1064, 115 Ky. 669, 26 Ky.L. 161. 

[44 C.J. P 511 note 6L 
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ing of the statute, until its construction is pre¬ 
scribed by the city authorities.29 Hence, the fact 
that the o^^-Tier of property' has improved the street 
in front of his property does not prevent the city 
from ordering a different construction and charg¬ 
ing him with the cost thereof.^o While it was orig¬ 
inally held otherwise,^! the decisions so holding 
have been expressly overruled and it is now the 
well settled doctrine that a street is not originally 
constructed, within the meaning of the provision 
imposing the cost of original construction on abut¬ 
ting owners, until it has been constructed at their 
expense.32 An original construction within the 
rule may consist of the construction of a street so 
as to make it twice as wide as it w^as when originally 
constructed the regrading and paving of a turn¬ 
pike road which had become a public way by ex¬ 
tension of the city limits or the rebuilding or 
resurfacing of a street originally improved by a 
city by general taxation,®® although the resurfac¬ 
ing of a street is a mere repair as to property own¬ 
ers who had borne the cost of the original im¬ 
provement.®® However, it has been held that a 
donation of property for highway purposes by an 
abutting property owner’s predecessor in title was 
in no sense the equivalent of the assessment of 
the cost of construction on the abutting property 
so as to make the subsequent improvement of the 
highway reconstruction instead of original con¬ 
struction.®"^ The spreading of cinders and ashes on 


a graded street is not an original construction.®® 

Exemptions, In order to entitle property to an 
exemption from liability for assessment for a sec¬ 
ond street improvement, as provided for by char¬ 
ter, it must clearly appear that the original improve¬ 
ment was of such character or extent as to au¬ 
thorize the exemption from liability for the sec¬ 
ond improvement under the terms of the charter.®® 
It has also been held that the provision creating 
the exemption does not confer any vested rights 
and that it prohibits such assessments only while it 
remains in force.*® 

§ 1304. -Grading and Paving Streets 

The grading and paving of itreets are uniformly 
recognized as local Improvements for which an assess¬ 
ment may be levied against abutting or adjacent prop¬ 
erty specially benefited thereby. 

The grading and paving of streets are uniformly 
recognized as local improvements, productive of 
special benefits to the abutting or adjacent property, 
so as to authorize the levy of assessments against 
such property to the extent of such special bene- 
fits.*l However, the authority of municipal cor¬ 
porations to levy assessments for such improve¬ 
ments depends on statutory authorization.*® With 
respect to the validity of assessments therefor, when 
properly authorized to do so, a municipality, in the 
exercise of discretion,*® may determine what streets 


as. Ky.—Hicks v. City of Ashland, 
7a S.W.2d 988. 264 Ky. 897. 

44 G.J. p 512 note 63. 

30. Ky.—Sparks v. Barber Asphalt 
Pav. Co., 112 S.W. 830. 129 Ky. 769, 
130 Am.S.R. 492. 22 L..R.A.,N.S., 
877. 

44 C.J. p 612 note 64. 

31. Ky.—^Louisville v. Tyler, 64 S.W. 
415, 66 S.W. 125, 111 Ky. 588, 23 
Ky.L. 827, 1609—^Louisville, etc., 

R. Co. V. Nehan, «4 S.W. 457, 28 
Ky.L. 889. 

33. Ky.—^Hicks v. City of Ashland, 
71 S.W.2d 988; 254 Ky. 897. 

44 C.J. p 512 note 66. 

33. Ely.—Carran v. Ludlow, 192 6. 

W. 526. 174 Ky. 529. 

31. Ky.—Heim v. Figg. 89 S.W. 301, 
28 Ely.L. 396. 

44 C.J- p 512 note 68. 

3& Ky.—Southern Bltullthlc Co. v. 

Sweeney, 242 S.W. 846. 195 Ky. 577. 
44 C.J. p 512 note 69. 

88l Ky.—Covington v. Bullock, 103 

S. W. 276, 126 Ky. 236, 31 Ky.L. 688. 

87- —^McCoy v. Carran, 201 S.W. 

463, 179 Ky. 690. 

38l Ky.—Adams v. Ashland, 80 S.W. 

1105, 26 Ky.L. 184. 

44 C.J. p 512 hole 72. 


I 39. Wls.—^McMillan v. Fond du Lac 
County, 114 N,W. 1119, 184 Wls. 
676. 

44 C.J. p 508 note 31. 

40. Wls.—Carstens v. Fond du Lac, 
119 H.W. 117, 187 Wls. 465. 

41. Ga.—City of Montezuma v. 

Brown Bros., 147 S.B. 80, 168 Ga. 

1 . 

Mich.—^Doherty v. City of Detroit, 
222 N.W. 177, 244 Mich. 660. 

44 C.J. p 503 note 35. 

Widening of paving on city street 
Is *‘local improvement'* within con¬ 
stitution authorizing municipality to 
levy assessments for local Improve¬ 
ments, notwithstandmg such street 
may be major trafflcway.—^Harring¬ 
ton V. City of Tulsa, 39 P.2d 120, 170 
OkL 20. 

The pabllo neoesslty for a munici¬ 
pal paving project as a prerequisite 
to taxation of abutting property is 
not determined by the sufllclency of 
present paving for anyone’s Individ¬ 
ual use, although that Is an element 
to be considered; the real question 
Is whether, there is a public necessity 
for project, and. If so, whether the 
pavement will he a local improve¬ 
ment when completed.—^Baldwin v. 
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City of Lawton, 185 P.2d 699, 198 
Okl. 585. 

4a. ATlz.—City of Phoenix v. Wil¬ 
son, 6 P 2d 411, 39 Arlz. 250. 

Fla—Simpson v. City of Brookavllle, 
188 So. 794, 187 Fla 623. 

Ga—Glover v. City of Rome, 160 S.E. 

249, 173 Ga 239. 

44 C.J. p 503 note 37. 

‘‘PabUo hlglLway" 

(1) A "highway” or "public way” 
which city has power to pave and 
pay for from special assessment un- 
der statute authorizing highway and 
street Improvements Is a public high¬ 
way within corporate limits of eity 
as distinguished flrom a street.—City 
of McCook V. Red Willow County,. 
276 N.W. 396, 133 Neb. 380. 

(2) A road constructed by county 
from terminus of street to entrance 
of county fair grounds on county 
land within city limits was not a 
"public highway” under street im¬ 
provement statute, where road was 
not used by public except at fair 
time, and special assessment levied 
by city against land of county to pay 
cost of paving road by city was void. 
—City of McCook v. Red Willow 
County, supra 

43. B:y.—^Reed v. City of Paducah,. 
- 6 S.W.2d 681, 224 Ky. 524. 
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or parts thereof shall be paved,and the extent^* 
and character^® of the paving. It has been held 
that a municipality may pave one side of a street 
and assess property on that side therefor and 
a municipality has been held authorized to assess 
a portion of the cost of paving streets which are 
parts of a system of county and state highways 
against abutting property and the owners there- 
of.« 

In construing provisions authorizing improve¬ 
ments for which special assessments may be levied, 
it has been held that authority to build a street 
may include paving it;^^ that authority to curb 
and gutter streets implies authority to “pave” a 
street that authority to grade and pave does 
not imply grading without paving that author¬ 
ity to improve sidewalks may not imply authority 
to pave the roadway;®^ that authority to repair 
any “sidewalk” or “pavement” may include pav¬ 
ing a streetthat authority to pave may include 
macadamizing,®^ but there is also authority to the 
contrary;®® that authority to pave may not include 
a change of grade,*®® unless such change is a mere 
incident of the paving ;®7 and that authority to 
pave sidewalks may not include the paving of a 
street.®® Widening a pavement has been held to 
be original construction within a statute authorizing 
a city council to impose the cost of original con¬ 
struction of a street on abutting property owners.®® 
A statute requiring that the cost of establishing or 
ordering the grade of streets be paid out of the 
general fund of the city refers only to the estab¬ 
lishing of grades, that is to say, determining the 
grade line, and making a record thereof,®® and 


not to the work of grading itself which may be paid 
for by special assessment against the property ben- 
efited.®^ The term “street,” within a statute au¬ 
thorizing municipalities to assess the cost of a 
street pavement on abutting property, has been 
construed to mean the entire width of the public 
way, including the sidewalk.®® 

§ 1305. —- Curbing and Guttering 

The curbing and guttering of streets or bouievards 
are iocai improvements for which iocai assessments may 
be imposed under proper statutory authority. 

The curbing and guttering of streets or boule¬ 
vards are local improvements for which local as¬ 
sessments may be imposed under proper statutory 
authority.®® However, a municipal corporation has 
no authority to levy an assessment for these im¬ 
provements unless authorized by statute to do so.®^ 
Slight and incidental grading, such as making curbs 
conform to the established grade, may be made a 
part of the cost of constructing curbs and may be 
chafged against the abutting landowner.®® In con¬ 
struing improvement provisions authorizing im¬ 
provements for which special assessments may be 
made, it has been held that authority to construct 
or improve sidewalks carries with it power to con¬ 
struct curbs or gutters when considered parts oi 
the sidewalk,®® but not when the curbs®^ or gut¬ 
ters®® are considered parts of the roadway and not 
of the sidewalk; and that authority to “macada¬ 
mize” a street carries with it the power to gutter 
it.®® It has also been held that a municipality may 
issue special tax bills to pay for the cost of curb¬ 
ing under a statute authorizing municipalities to 
cause streets “to be graded, constructed, reconstruct- 


44. Ky.—Reed v. City of Paducah, 
supra. 

45. Ky.—^Reed v. City of Paducah, 
supra. 

46. Ky.—Reed v. City of Paducah, 
supra. 

47. N.C.—^Town of Waxhaw v. Sea¬ 
board Air Line Ry. Co.. 142 S.E. 
761, 195 N.C. 650. 

48. Ga.—City of Montezuma v. 
Brown Bros., 147 S.R. 80, 168 G^a. 
1—City of Waycross v. Cowart. 
139 S.E. 521, 164 Ga. 721. 

49. Mo.—^Morse v. West-Port, 19 S. 
W. 831. 110 Mo. 502. 

80. Neb.—Omaha v. Gsantner, 93 N. 
W. 407. 4 Neb. (Unoff.) 62. 

N.Y.—In re Burmelster. 76 N.T. 174, 
66 How.Pr. 416. 

81. Ind.—Taylor v. Patton, 66 N.E. 
91. 160 Ind. 4—Jasper v. Cassidy, 
a03 N.E. 278, 53 Ind.App. 678. 

88. Mass.—^Dickinson v. Worcester, 
138 Mass. 566. 


53. Or.—James v. Newbergr. 201 P. 

212, 101 Or. «16. 

44 C.J. p 504 note 43. 

64 IlL—^Burnham v. Chicago, 24 Ill. 
496. 

Iowa.—Warren v. Henly, 31 Iowa 
31. 

56. Pel—^L eake v. Philadelphia, 24 
A. 351, 160 Pa. 643. 

66. N.J.—Newark Homebuilders Co. 
V. Bernards Tp., 99 A. 130, 89 N.J. 
Law 394. 

44 C.J. p 504 note 46. 

57. Wash.—^McNair v. Ostrander, 23 
P. 414, 1 Wash. 110. 

44 C.J. p 604 note 47. 

58. Utah.—^Woodring v. Straup, 143 
P. 592, 45 Utah 173. 

59. Ky.—Huddleston v. Ashland, *289 
S.W. 1091, 217 Ky. 452. 

6a Wyo.—^Bass v. Casper, 206 P. 
1008, 208 P. 439. 28 Wyo. 387. 

61. Wyo.—^Bass v. Casper, supra. 

44 C.J. P 604 note 62. 
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68. La.—City of Shreveport v. Sel- 
ber, App., 21 So.2d 738. 

6a N.H.—^Manchester v. Straw. 169 
A. 692, 86 N.H. 390. 

44 C.J. p 504 note 54. 

64b Fla.—Simpson y. City of 

BrooksvUle, 188 So. 794, 137 Fla. 
623. 

44 C.J. p 504 note 66. 

65, N.J.—^Vannoy v. Borough of 
Pennington. 152 A. 784, 9 N.J.Mlsc. 
98. 

ea Ky.—Huddleston v. Ashland, 289 
S.W. 1091, 217 Ky. 452. 

44 C.J. p 504 note 58. 

67. Colo.—^Wilson V. Chllcott, 21 P. 
901, 12 Colo. 600. 

Ill.-^ob V. People, «1 N.E. 1079, 193 
Ill. 609. 

ea Ala.—^Harton v. Avondale, 41 So. 

934, 147 Ala. 458. 

44 C.J. p 504 note 60. 

69. Iowa.—^McNamara v. Estes, 22 
Iowa 246. 
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ed, paved,” etc.^® Under a statute expressly giv¬ 
ing a borough the power to require the curbing of 
the footwalks on its streets at the expense of the 
abutting owner, it has been held that such cost may 
be imposed on the owner, although the curb is con¬ 
tiguous to a paved street, and there is no sidewalk 
or paved footway contiguous to the curb between 
the curb and the property line.^i 

Exonerating from liability for curbing. Where 
the amendment of a city charter omits a provision 
theretofore contained imposing liability on abut¬ 
ting property owners, by way of special assess¬ 
ment, for the cost of setting curbing, and provides 
further that the city council shall fix the amount 
of the assessment and do all other things in con¬ 
nection therewith as are provided in a preceding 
section of the charter, which specially states that 
such costs shall be borne and paid by the city and 
shall not be included in the amount chargeable to 
abutting owners, such omission and specific refer¬ 
ence to a different provision will be deemed and 
treated as made with the intention thereafter to ex¬ 
onerate abutting owners from such liability.^^ 

§ 1306. - Lighting 

Poles, posts, wires, lamps, and other flxturea of elec¬ 
tric lighting systems constitute local Improvements of a 
public nature for which special assessments may be levied 
under proper statutory authorization. 

It has been held that poles, posts, wires, lamps, 
or other fixtures of electric lighting systems and 
the lights themselves constitute local improvements 
of a public nature for which special assessments 


may be levied under proper statutory authoriza¬ 
tion and that the assessment will not be ren¬ 
dered void merely because some of the features 
thereof are purely ornamental.'^^ The mere fact 
that the current to be used in a street-lighting sys¬ 
tem is not generated by the municipality, but is to 
be purchased from a private company, does not 
defeat the validity of the assessment as a local im- 
provement.75 It has also been held that the electric 
energfy necessary to light the system may be treat¬ 
ed as a part of the plant and the cost thereof 
charged to the property benefited as a local im¬ 
provement.^® On the other hand, it has been held 
that the powerhouse and generator plant of an elec¬ 
tric lighting system, together with the engine and 
other appliances located at the powerhouse, con¬ 
stitute a public improvement, the cost of which 
must be met by general taxation but there is 
also authority apparently to the contrary.^® 

The cost of extending a city’s lighting system by 
conduits and cables cannot be imposed under a 
statute providing for the cost of lampposts only.^® 

§ 1307. - Street Sprinkling, Oiling, and 

Sweeping 

In tome Jurlsdictlone, but not In othersi street 
sprinkling Is considered a local Improvement which may 
be paid for by special assessments, under proper statu¬ 
tory authority. 

Ill some jurisdictions it has been held that street 
sprinkling is a local improvement which may be 
paid for by special assessments, under proper stat¬ 
utory authority;®® but in other jurisdictions the 


TO. Mo.—^Excelsior Springs t. Etten- 
son, 96 S.W. 701, 120 Mo.App. 215. 
44 aJ. p 504 note 63. 

71. Pa.—^Punxsutawney v. Carznalt, 
44 Pa.Super. 365. 

44 C.J- P 504 note 63. 

72. W.Va.—^Bonham v. Charleston, 
100 S.E. 222, 84 W.Va. 407. 

73i Ark.—Corpus Jtuls guoted la 
Todd V. McCloy, 120 S.W.2d 160, 
161. 196 Ark. 832—Bank of Com¬ 
merce V. Huddleston, 291 S.W. 422, 
172 Ark. 999. 50 A.1..R. 1202. 

CaL—Irish v. Hahn. 281 P. 385, 208 
Cal. 339, 66 A.L..R. 1382. 

44 C.J. P 605 note 66. 

7t Or.—^Fisher v. City of Astoria, 
269 P. 853, 126 Or. 268. 60 A.LuR. 
860. 

44 eJ. P 605 note 67. 

SAscrefeioa 

Ornamental details of local im¬ 
provement ordinarily rest largely in 
discretion of municipal officers.— 
Fisher v. City of Astoria, supra. 
‘‘White way” system. 

Cl> City charter authorizing spe- 


I dal assessment for benefits for spe¬ 
cial lighting districts, sprinkling, 
cleaning, and repairing streets, was 
held to authorize an assessment for a 
“white way” system.—^Bragdon v. 
City of Muskogee. 271 P. 1006. 138 
Okl. 224. 

(2) Under a statute, however, pro¬ 
viding that local Improvements shall 
include streets, highways, boule¬ 
vards, avenues, squares, lanes, alleys, 
and parks, or any part thereof, and 
no others. It was held that a '*whlte 
way” system was not a local im¬ 
provement for which a special as¬ 
sessment could be levied.—^Utley v. 
City of St. Petersburg. 144 So. 53. 
106 Fla. 692. 

75. Or.—^E*isher v. City of Astoiia, 
369 P. 853, 126 Or. 268. 60 A.L..R. 
260. 

76^ Cal.—^Roberts v. City of Los An¬ 
geles, 61 P.2d 323, 7 Cal.2d 477. 
Wash.—Ankeny v. Spokane, 159 P. 
806. 92 Wash. 549, L.RJL1917A 
1093. 

BeavUy tzavdad thoroughfare 
Fact that particular residence sec- 
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tlon of boulevard was heavily trav¬ 
eled thoroughfare did not prevent 
municipality from making assess¬ 
ment against property benefited for 
electric current used in lighting 
boulevard.—^Roberts v. City of Los 
Angeles, 61 P.2d 328. 7 Cal.2d 477. 

77. Ill.—^Ewart v. Western Springs, 
64 N.E. 478. 180 Til. 818. 

78L Wash.—Ankeny v. Spokane, 169 
P. 806, 92 Wash. 649. L.R.A.1917A 
1093. 

under municipal utility dlsrtriot 
act, an electric plant la not a “local 
improvement” within definition of 
special taxes as those imposed on 
property within a limited area to pay 
for local Improvements benefiting all 
property within that area.—^Pacific 
Gas & Electric Co. v. Sacramento 
Municipal Utility Diet., D.C.Cal., 17 
F.Supp. 686, affirmed, C.C.A., 92 F.2d 
365, certiorari denied 58 S.Ct 610. 303 
U.S. 640, 82 L.Ed. 1100. 

79. Ill.—Wilt V. Bueter, 111 N.E. 
926. 116 N.E. 49. 186 Ind. 98. 

80l Ind.—Relnken v. Fuehiing. 80 
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contrary conclusion has been reached.81 The right 
to impose a special assessment for street sprinkling 
has sometimes been denied on the ground that the 
particular statute relied on did not confer the pow¬ 
er to impose an assessment of this character.82 

Oiling of streets has been held to constitute a 
permanent improvement preserving and making the 
streets more lasting for travel, and a reasonable 
part of the cost thereof may be assessed against 
a street railway using the streets.®^ An assess¬ 
ment for this class of improvement has been up¬ 
held on the ground that there was no statute re¬ 
quiring that the property taxed for the improve¬ 
ment should be permanently enhanced in value.*^ 

Street sweeping. There is authority for the prop¬ 
osition that a special assessment for street sweep¬ 
ing and cleaning may be imposed.*® 

§ 1308. —— Sidewalks and Crosswalks 

The construction of sidewalks and crosswalks Is a 
local Improvement for which special assessments may be 
authorized. 

The construction of sidewalks is a local improve¬ 
ment for which special assessments may be au¬ 
thorized.** However, the existence of the power 
and the extent to which it may be exercised by a 
municipal corporation is a matter solely of statu¬ 
tory authorization.*^ 

In construing provisions authorizing improve¬ 
ments for which special assessments may be levied 
it has been held that authority to construct ''side 
pavements” authorizes the construction of side¬ 
walks;** and that authority to “pave any street” 
authorizes the paving of sidewalks.*® Neverthe¬ 
less, while the word “street” in its general sense 
includes sidewalks, a statute providing for construc¬ 
tion by special assessment of “any street or alley. 


or part thereof’ does not apply to sidewalks.®* It 
has been held that, under a statute authorizing the 
levy of assessments for the construction of side¬ 
walks, no special tax can be levied for sidefilling, 
backfilling, or slopes which are no part of the side¬ 
walk but which are designed to improve the ap¬ 
pearance or otherwise benefit the adjacent prop¬ 
erty of the street.®! On the other hand, it has 
been held that, where a municipality is empowered 
by statute to improve an entire width of a sidewalk 
and levy special assessments on abutting property 
to pay the cost thereof, and it provides a pavement 
of sufficient width to accommodate travel, it may 
complete the sidewalk by sodding the remaining 
part as incidental to the work of construction as a 
whole, and the cost of sodding, as well as the cost 
of constructing the sidewalk itself, may be assessed 
against the abutting owners.®* 

Crosswalks. A crosswalk constitutes a local im¬ 
provement for which it is proper to authorize spe¬ 
cial assessments,®* but no power to impose spe¬ 
cial assessments for this character of improve¬ 
ment resides in a municipality unless it is conferred 
by statute.®* The power is not conferred by a stat¬ 
ute authorizing municipalities to levy special as¬ 
sessments for the cost of sidewalks.®® It has been 
held that crosswalks are not a part of a street with¬ 
in the meaning of a statute which authorizes the 
paving of streets and alleys, but are mere exten¬ 
sions of the sidewalk and cannot be assessed against 
private property.®* On the other hand, the laying 
of a crosswalk has been held to be “paving” within 
a statute authorizing special assessments for paving 
streets.®^ 

§ 1309. -Street Intersections 

The levy of special assessments against property ben- 


ir.B. «14. 130 Ind. 882. 80 Ain.S.R. 
247, 16 L..R.A. 624. 

44 G.J. p 605 note 72. 

81. Ill.—Chicago V. Blair, 86 N.E. 
829, 149 111. 310, 24 L..R.A. 412. 

44 C.J. p 505 note 73. 

82. Utah.—Pettit v. Duke, 37 P. 
668 , 10 Utah 311. 

44 aJ. p 50-6 note 74. 

83. Ky.—^Henderson Tract. Go. t. 
Henderson, 198 S.W. 780, 178 ICy. 
124. 

84. Mo.—^Laclede v. Libby, 285 S.W. 
178. 221 Mo.App. 70S. 

85. Ind.—^Relnken y. Fuehrlngr, 30 
H.B. 414, 130 Ind. 882, 30 Am.S.R. 
247, 15 L.R.A. 624. 

80L Ga.—Speer v. Athens, 11 S.E. 

802, 85 Ga. 49, 9 LJEI.A. 402. 

44 G.J. P 606 note 79. 


87. Or.—Willett v. City of West 
Linn. 19 P.2d 1098, a42 Or. 662. 

44 C.J. p 606 note 81. 
aradlag 

A statute relatingr to the construc¬ 
tion of sidewalks has been held not 
to contemplate substantial grading, 
removal of trees, and the construc¬ 
tion of retaining walls at the expense 
of the adjoining owner.—^Vannoy v. 
Borough of Pennington, 162 A. 784, 
9 N.J.Misc. 98. 

88 . La.—O’Leary y. Sloo, 7 La.Ann. 
25. 

09. N.Y .—In re Burmeister, 76 N.7. 

174, 66 How.Pr. 416. 

9a Wls.—Abbot y. Milwaukee, 184 
H.W. 137, 148 Wls. 26. 

91. Ill.—People y. Field, 64 N.E. 

644, 197 111. 668. 

44 aJ. p 606 note 
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98. Ky .—Holmes y. Heeter, 142 S. 
W. 210, 146 Ky. 62, 88 L.R.A.,X.S., 
935. 

44 O.J. p 506 note 87. 

93. Ky.—^Hoerth y. Gity of Sturgis. 
299 S.W. 1074, 221 Ky. 835. 

44 G.J. p 606 note 90. 

94. Iowa.—^Mann y. Onawa, 200 N. 
W. 306, 199 Iowa 430—^Kaynor y. 
Cedar Falls, 135 N.W. 664, 166 Iowa 
lO-l. 

95. Iowa.—Kaynor v. Cedar Falls, 
supra. 

96. Iowa.—^Mann v. Onawa, 200 H. 
W. 806, 199 Iowa 430. 

97. N.Y .—^In re Burmeister, 76 N.T. 
174, 66 How.Pr. 416—People y. 
Board of Apportionment, etc., 52 
N.Y. 224. 
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efited thereby for the cost of Improving street Intersec¬ 
tions may be authorized by proper legislation. 

In the absence of statutory authority, special as¬ 
sessments may not be levied for the cost of improv¬ 
ing street intersections.®* Nevertheless, since such 
improvement is local in its nature, the levy of a 
special assessment against the property benefited by 
the improvement for its cost may be authorized by 
proper legislation,®® unless by express provision 
the municipality is made liable for such cost.^ 
Where there is statutory authority for so doing, a 
municipality may make abutting owmers liable for 
the cost of improving intersections, although previ¬ 
ously thereto the municipality had paid for improve¬ 
ment at intersections out of the general expense 
fundj® A statute providing for assessments for 
work done on the crossings of streets is inapplica¬ 
ble where a street, instead of crossing, terminates 
in another.® An assessment placing the entire bur¬ 
den of paving an intersection against lots abut¬ 
ting the newly paved street on only one side of 
the intersecting street has been held improper.^ 

§ 1310. -Bridges 

Soma decisions hold that the construction of a bridge 
Is not a local improvement, and thus special assessments 
may not be levied for the cost thereof; other decisions, 
however, hold that a municipal corporation may levy 
special assessments for the expense of such Improvement 
under proper authorization where special benefits are con¬ 
ferred thereby. 

Some decisions apparently hold without qualifi¬ 
cation that a bridge forming part of a street can¬ 
not be considered a local improvement but is public 
in its nature, and special assessments may not Jbe 
levied to defray the expense of constructing such 
improvement.® There is also authority to the effect 


that, where the primary purpose of the construction 
of a bridge or viaduct is to restore the continuity 
of a street and give convenient access from one part 
of the municipality to the other, and not to convert 
the street in front of adjacent property into a pass¬ 
able condition or to benefit such property, it is 
not a local improvement, although it may incidental¬ 
ly benefit property in a particular locality.® How¬ 
ever, some decisions recognize that a bridge form¬ 
ing part of a street may confer special benefits on 
adjoining property and hold that the municipal 
corporation may levy special assessments to defray 
the expense of constructing such improvement un¬ 
der charter or statutory authorization where special 
benefits are conferred thereby and it has been 
held that whether a bridge is a benefit depends on 
whether it improved the particular locality.® It 
has been held that a city by means of special bene¬ 
fit assessments on lots in an improvement district 
may not shift from a railroad company to the lot 
owners any part of the cost of a viaduct over a 
street, where the city charter requires the company, 
if directed by a valid order, to construct the via¬ 
duct at its own expense, even though it had the 
senior way.® 

Approaches to bridges. The cost of building and 
maintaining approaches to a bridge carrying a 
street across railway tracks may not be assessed 
against property abutting on the approaches where 
such cost is expressly made a general city charge.^®' 

§ 1311. -Streets Occupied by Railway 

The fact that a railway company has a franchise 
in the street does not relieve an abutting owner from the 
obligation of an assessment for the Improvement of such 
street, even though, under the terms of the franchise, the 


98. Cal.—San Francisco Pav. Co. v. 

Dubois. 83 P. 72, 2 Cal.App. 42. 

44 C.J> p 506 note 98. 

9^ Ga.—Glover v. City of Rome, 
160 S.R 249, 178 Ga. 289. 

Tex.—Simms v. City of Mt Pleasant, 
Civ.App., 12 S.W.2d 838, error dis¬ 
missed. 

44 C.J. p 506 note 1. 

Oradinff, ourbliifir, gattezinff, and 
draining 

Statute authorizing assessment of 
coat of *'paving or macadamizing 
street intersections" was held to in¬ 
clude grading, curbing, guttering, 
and dzalnlng.—^Blackwell v. City of 
Lee's Summit, 82 S.W.2d 63, 326 Mo. 
491. 

1. Pa.—Spring Gtarden Tp. ▼. Logan, 
27 A.2d 419, 149 Pa.Super. 580. 

44 C.J. p 507 note 2. 

Aasesamsint of coats a matter of dla- 
oxetioii 

After the statutory amendment 


which relieved the city of the neces¬ 
sity of paying the cost of construct¬ 
ing and reconstructing Intersections 
and crossings it was In the discre¬ 
tion of the city council to require ei¬ 
ther the city or the property owners 
to pay that cost, and, hence. It Is not 
objectionable that an ordinance as¬ 
sess the cost of such improvements 
to the municipality.—Hoerth v. City 
of Sturgis. 299 S.W. 1074, 221 Ky. 
835. 

8. Or.—Colby ▼. Medford. 167 P. 

487, 85 Or. 485. 

44 C.J. p 608 note 8. 

3. Cal.—San ITancisco Pav. Co. v. 
Dubois, 83 P. 72, 2 Cal.App. 42. 

44 C.J. P 508 note 4. 

4. Ga.—Glover v. City of Rome, 160 

S.E. 249, 178 Ga. 239. 

6. Pa.—^In re Saw-MiU Run Bridge, 
85 Pfiu 163. 

44 C.J. p 508 note 6. 
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6. Ill.—Waukegan v. De Wolf, 101 
N.E. <532, 258 Ill. 374. 46 L.ILA.,17. 
S., 918, Ann.Ca8.1914B 588. 

44 C.J. p 508 note 7. 

A oulverfe with an inside measure¬ 
ment of five feet by five feet has 
been held not to be a bridge within 
the rule that construction of a bridge 
In a street crossing a creek Is not a 
local Improvement.—^Village of Mar- 
Issa V. Jones, 158 N-E. 889, 827 Ill. 
180. 

7. Ark.—^Ferguson v. McLain, 168 S. 
W. 127, 118 Ark. 198. 

44 C.J. P 508 note 8. 

a Ky.—Springfield v. Haydon. 288 
S.W. 887, 216 Ey. 488. 

44 C.J. p 608 note 9. 

9. Neb.—^Bullock v. City of Lincoln, 
216 N.W. 793, 116 Neb. 67. 

la Minn.—State v. Smith, 108 N. 
W. 822. 99 Minn. 69. - 
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municipal corporation may levy part of the cost on the 
railway but does not do so. 

The fact that a railway company has a franchise 
in the street does not relieve an abutting owner 
from the obligation of an assessment for the im¬ 
provement of such street,even though, under 
terms of the franchise, the municipal corporation 
may levy part of the cost on the railway but does 
not do so ;12 and although, by statute, a street rail¬ 
way company is required to pave between its tracks, 
the municipality may pave the rest of the street 
at the cost of abutters, whether or not the improve¬ 
ment required of the company has been made.i® 
However, where a railway company is under an 
obligation to pave and keep in repair a portion of 
the street over which its tracks are laid, the mu¬ 
nicipality may not pave such portion of the street 
and levy a special assessment therefor against the 
abutting property owners.i* An assessment against 
abutting owners is not rendered invalid by the fact 
that the city council permitted a street railway to 
lay a type of pavement different from that con¬ 
tracted for on portions of the street not occupied 
by the railway, where the city charter expressly 
authorizes the council to do so.i^ If, under a city 
charter, silent as to charges against street railway 
companies for the cost of paving between the rails 
of their tracks and alongside thereof, the council 
by ordinance imposes such a charge, an abutting 
property owner is not entitled to the benefit of any 
portion thereof by abatement from the amount with 
which he is chargeable by the terms of the char- 
ter.i® Where, under the terms of its franchise, the 
cost of paving the center of the street has been 
levied against a railway company, it may not, on 
default of the company, be collected from abutters.i^ 

MunicipaJly-owned railway. It has been held 
that the cost of paving a strip in the center of a 
street and at street intersections occupied by a city- 


owned railway may not be assessed against abut¬ 
ting owners, either in whole or in part, in addition 
to the cost of paving the remainder of the street.^* 

§ 1312. Reimprovement of Streets 

a. In general 

b. Under statutes or charters imposing 

cost on municipality 

a. In General 

Relmprovlng a street, Irrespective of the question 
whether the original improvement was paid for by special 
assessments, has been generally regarded as a local Im¬ 
provement for which a special assessment may be auth¬ 
orized. 

Repaving, regrading, or otherwise reimproving 
a street, irrespective of the question whether the 
original paving, grading, or other improvement was 
paid for by special assessments, has been generally 
regarded as a local improvement for whidi a spe¬ 
cial assessment may be authorized,and not as a 
mere repair,20 the cost of which, as discussed infra 
§ 1315, must ordinarily be paid by general taxation 
and not by local assessment. Statutes so providing 
have been held to viplate no constitutional right as 
long as the benefits continue respectively to equal 
or exceed the individual assessments.^! Where, 
however, the reimprovement was caused by the act 
or neglect of the municipality and not by the act of 
the property owner or for the benefit of his prop¬ 
erty, the assessment is illegal and void .22 Special 
assessments may not be levied by a municipality for 
reimprovement of streets in the absence of statutory 
authorization ;23 but, even in the absence of express 
authorization, it has usually been held that a mu¬ 
nicipality acting under general power to improve 
its streets by assessment may, unless restrained by 
provisions of its charter or by general legislation, 
order the reimprovement of a street by repaving, re¬ 
grading, or otherwise.24 Nevertheless, power con- 


11 . N.J.—Felix V. Atlantic City. 84 
N.J.L.aw 99. 

Pa.—Philadelphia v. Crew-Levlck Co., 
122 A. 300. 278 Pa. 218. 228. 

12i Minn.—State v. Ensign. 66 N.W. 

41, 54 Minn. 872. 

44 aJ. p 508 note 13. 

13. Ga.—^Bacon v. Savannah, 12 S.E. 
580, 86 Ga. 801. 

14h Ill.—^McFarlane v. Chicago, 57 
N.E. 12, 186 111. 242. 

15* Tex.—Scanlan v. Continental 
Inv. Co., Clv.App.. 142 S.W.2d 482, 
error dismissed, Judgment correct. 
10. W.Va.—^Hager v. Melton, 66 S.E. 

18 , 66 W.Va. 62, 76. 

44 C J. p 508 note 16. 

17. Ill.—Sawyer v. Chicago, 65 N.E. 

645. 183 111. 67. 

44 CJ*. P 508 note 17. 


10. Colo.—Watson v. City of Pt 
CoUlns, 281 P. 855, 86 Colo. 806. 

19. Okl.—Wright v. City of El Reno, 
35 P.2d 473, 168 Okl. 594 
Tex.—Gillespie v. Fuller Const. Co., 
66 S.W.2d 798, error refused, cer¬ 
tificate of questions submitted dis¬ 
missed, 61 S.W.2d 977, 122 Tex. 
606. 

44 C J. p 509 note 19. 
za Sentooky 

(1) The rule stated In the text has 
been followed.—Henry Blckel Co. v. 
City of Louisville, 187 S.W.2d 717, 
282 Ey. 38, 127 A.L.R. 1084—Broad¬ 
way Baptist Church v. McAtee, 8 
Bush 508, 8 Am.R. 480—^Bradley v. 
McAtee, 7 Bush 667, 3 Am.R. 809. 

(2) It has also been held, however, 
that the expense of reconstruction of 
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streets must be borne by the mu¬ 
nicipality.—^Louisville V. Tyler, 64 S. 
W. 415, 65 S.W. 125, 111 Ky. 588, 28 
Ky.L. 827, 1609—44 C.J. p 511 note 62. 
2 a N.J.—Jersey City v. Public 
Service R. Co., 129 A. 482, lOl N. 
J.Law 341. 

44 aj. p 509 note 20. 

9L U.S.— 7 Robert Noble Estate v. 

Boise City, D.C.Idaho. 19 F.2d 927. 
28L N.Y.—Adrlco Realty Corporation 
V. City of Now York, 164 N.B. 732, 
260 N.Y. 29, 64 A.L.R. 1. 

23: N.J.—Hurley v. Trenton, 49 A. 
618, 66 N.J.Law 638, affirmed 5l A. 
1109, 67 N.J.Law 350. 

44 C.J. p 609 note 23. 

2 A Minn.—State v. Ramsey County 
Dlst Ct., 83 N.W. 183, 80 Minn. 298. 
44 C.J. p 609 note 24. 
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ferred by statute to reimprove streets must be ex¬ 
ercised in strict accordance with its terms.25 Ex¬ 
cept in cases of gross abuse^^ the exercise by a 
municipality of its delegated power in making reim¬ 
provements and assessing the cost to abutting prop- 
«.rty owners will not be reviewed by the courts.27 

What constitutes reimprovement. The entire re¬ 
moval of the asphalt surface of a street and the 
construction of a new surface on the original base 
is a reconstruction.^* The relaying of an entire 
pavement,2* or a large part thereof,*0 is not repair 
work but constitutes a repaving. So the macada¬ 
mizing of a street formerly improved under munici¬ 
pal direction by graveling has also been held to con¬ 
stitute a repavement,*! and, where the macadamiz¬ 
ing on a stone foundation permitted to remain in¬ 
tact is completely removed and relaid, it is recon¬ 
struction and not merely repair.** The fact that 
the old materials were used as far as possible does 
not affect this principle.** 

Repaving as part of sewer construction. Where 
a street has been paved at the expense of abutting 
property owners, and a perfectly good pavement has 
been tom up in the construction of a sewer, the re¬ 
laying of the paving is a part of the expense of 
constructing the sewer which under express statu¬ 
tory provision is made chargeable to the general 
funds of the city and cannot be charged to the abut¬ 
ting property owners.*^ 

In Pennsylvania, in direct contradiction of the 
doctrine that prevails in most jurisdictions, it is the 
well settled rule that, where a street has been once 
paved, any subsequent repaving can be done only at 


the expense of the general public and the right to 
levy special assessments for this class of work can¬ 
not be conferred by the legislature and does not ex¬ 
ist,** unless the unanimous consent of the property 
owners is given.** In applying the rule it has been 
held that it is of no consequence that the original 
paving was done at the cost of the general public 
and not at that of the abutting property owners.*^ 

The first improvement in the sense which exempts 
abutting property owners from liability for any sub¬ 
sequent improvement is one that is put down orig¬ 
inally as a permanent improvement, or one that has 
been adopted or acquiesced in as such subsequently 
by the municipal authority for the purpose and with 
the intent of changing an ordinary road into a 
street.** Two elements necessary to evidence this 
fact are the character of the construction and the 
intention of the municipality to convert a common 
road into a permanently improved street** The 
controlling consideration, however, is affirmative 
municipal intention,^* and this is a question which 
depends on the facts of each particular case.^i 
Adoption or acquiescence, as showing municipal in¬ 
tention, must be limited and confined to acts which 
deal with the highway as an improved street, and 
consists of such acts which recognize the construc¬ 
tion employed and the results obtained as being suf¬ 
ficient to stamp on the particular highway the fact 
of a “permanently improved street” as such term is 
usually known.^* The intent to convert a highway 
from a road into a street will not be presumed,^* 
but must be shown by the property owner claiming 
exemption from liability as for repaving.** Mu¬ 
nicipal officials, unless specifically authorized, may 


85. Cal.—Gassner v. McCarthy, 116 
P. 73. 160 Cal. 83. 

44 C.J. p 509 note 26. 

86 . 111.—^Hawes v. Chicago, 42 N.E. 
873. 158 111. 658. 30 L.R.A. 225. 

44 C.J. p 509 note 26. 

87. Tenn.—Edginerton v. Memphis. 
274 S.W. 648. 152 Tenn. 162. 

44 C.J. p 509 note 27. 
a& Iowa.—^Fuchs v. Cedar Rapids. 
139 N.W. 903. 158 Iowa 392. 44 L. 

R. A.N.S.. 590. 

89. Neb.—^Robertson v. Omaha. 76 
N.W. 442. 55 Neb. 718, 44 L.R.A. 
534. 

44 C.J. p 510 note 30. 

60. N.Y.—People v. Buffalo, 66 N.T. 

S. 163, 62 App.Dlv. 167, affirmed 
59 NJB. 1128. 166 N.T. 604. 

44 CJ. p 510 note 31. 

31. Ohio.—^Baldwin v. Springfield, 10 
Ohio N.P..N.S.. 65. 

38. Mo.—Jones v. Plummer, llg S. 

W. 109, 137 Mo.App. 887. 

3a N.T.—People v. Buffalo, 65 N.T. 


S. 163, 52 App.Dlv. 157, affirmed 59 
N.R 1138, 166 N.T. 604. 

44 C.J. p 510 note 84. 

34. Iowa.—^Burlington v. Palmer, 26 
N.W. 877, 67 Iowa 681. 

35. Pa.—^Borough of Manheim v. 
Ober, 95 Pa.Super. 601. 

44 C.J. p 610 note 38. 

Statute providing that municipali¬ 
ty may collect from abutting prop¬ 
erty owners one third of cost of re¬ 
paving street was held unconstitu¬ 
tional.—^Borough of Towanda v. 
Swingle, 90 Pa.Super. 82. 

36. Pa.—York City ▼. Stauffer. 63 
Fa.Super. 681. 

37. Pa.—^Borough of Towanda v. 
Swingle, 90 Pa.Super. 82. 

44 C. J. p 510 note 40. 

3a Pa,—City of Philadelphia v. 
Muller, 148 A, 20. 293 Pa, 8>60— 
Borough of Manheim v. Ober, 95 
Pa.Super. 601—City of Philadel¬ 
phia V. Wells. 94 Pa.Super. 612. 

44 aj. p 610 note 41. 
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89. Pa.—City of Philadelphia v. 
Muller. 143 A. 20. 293 Pa. 360— 
Borough of Manheim v. Ober. 95 
Pa.Super. 601—City of Philadel¬ 
phia V. Wells. 94 Pa.Super. 512— 
Easton City v. Hughes. 66 Pa,Su- 
per. 589—^Pottsvllle v. Jones. 63 Pa, 
Super. 180. 

4a Pa.—^Harrisburg v. Funk. 49 A. 
992, <200 Pa, 848—Borough of Wil¬ 
son V. Blchlln, 98 Pa,Super. 188— 
Borough of Manheim v. Ober, 96 
Pa.Super. 601—City of Philadelphia 
V. Wells. 94 Pa,Super. 612—Easton 
City V. Hughes. 66 Pa,Super. 589— 
Pottsvllle V. Jones, 68 Pa.Super. 
180. 

41. Pa,—City of Philadelphia v. 
Muller, 143 A, 20, 298 Pa. 360. 

44 C.J. p 610 note 43. 

48. Pa.—Easton City v. Hughes, 66 
Pa,Super. 589—Pottsvllle v. Jones, 
68 Pa,Super. 180. 

43. Fa,—Philadelphia v. Burk, 186 
A. 685. 288 Fa. 888. 

44. Pa.—City of Philadelphia v. 
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not usurp the functions of the municipal council 
and express the will of the municipality as to wheth¬ 
er a construction should be adopted as a first im- 

provcment>5 

Mere user of a public highway by the munici¬ 
pality,^® or a mere maintenance of a highway and 
repairs and repaving for the purpose of such main¬ 
tenance,although the repairs may be extensive 
and of a reasonably permanent character,^® are not 
sufficient as a municipal recognition of a road as a 
paved street, because this is a duty incumbent on 
the municipal authorities under any circumstances, 
and its discharge is entirely consistent with the ab¬ 
sence of purpose or intent to change an ordinary 
road into a city street.^® 

The character of the original paving it has been 
said is not material.®® It may consist of macad¬ 
am,®^ or it may consist of anything else which will 
produce a hard, firm, smooth surface for travel.®® 
This has been said to be a matter of evidence only.®® 
However, it has been held that prima facie a road 
in a large city surfaced with macadam is not to be 
considered as coming within the legal meaning of 
a first pavement so as to relieve the abutting owner 
from the liability of building a highway adapted to 
the needs of the community when the work is un¬ 
dertaken.®^ 

A voluntary paving by a railway company is not 
such original paving as imposes on the company the 
burden of thereafter repairing and repaving so as 
to relieve abutters of an assessment.®® A city ordi¬ 
nance requiring a street railroad company to repave 
streets when necessary does not require the company 
to do the original paving,®® and the property owner 
is not relieved thereby from liability for the orig¬ 
inal paving,®^ the only effect of the ordinance being 
to give immunity to the city from the cost of re¬ 
paving for which it and the property owners would 


ordinarily be required to pay.®® However, where 
the legislature has imposed on a street railway com¬ 
pany the obligation of paying for the original pav¬ 
ing of a street, an abutting landowner can set up 
such legislative action as a defense to a suit brought 
by the city against himself to recover the cost of 
the original paving.®® 

b. Under Statutes or Charters Imposing Cost on 
Municipality 

Under some statutes and charters the cost of relm- 
provlng streets Is imposed on the municipal corporation. 

In at least one jurisdiction it has been held that, 
where, by express statutory provision, a street 
which has been accepted under that statute must 
thereafter be kept in repair and improved by the 
municipal corporation, the expense to be paid out 
of a fund to be appropriated by the council for that 
purpose, the municipal council after accepting a 
street has no authority to assess the cost of im¬ 
proving the street by constructing therein a new 
kind of pavement, curb, or gutter on property own¬ 
ers, any more than it has authority to assess the 
property for the repair of the street;®® and the con¬ 
dition of the street at the time the resolution of in¬ 
tention to improve is adopted is of course immate¬ 
rial to the jurisdiction of the council to order the 
improvement.®! 

Under a charter providing that the cost of pav¬ 
ing shall be charged against abutting owners and 
the cost of all repaving shall be paid out of the re¬ 
pairing fund, where a street which has been paved 
is paved again, including a portion of the street be¬ 
tween the original pavement and the sidewalk, it has 
been held that no part of the pavement can be as¬ 
sessed on the owners of the adjoining property;®® 
and a change of the roadbed from one place within 
the limits of the street to another, even though the 
new roadbed is much wider than the old one, will 


Muller, 143 A. 50, (298 Pa. 860— 
Philadelphia v. Burk. 185 A. 685, 
288 Pa. 888. 

45. Pa.—City of Philadelphia v. 
Muller. 143 A. SO, 293 Pa. 360— 
City of Philadelphia v. Shallcross, 
95 Pa.Super. 435—City of Philadel¬ 
phia v. Wells, 94 Pa.Super. 512. 

46. Pa.-^ty of Philadelphia v. 
Wells, supra. 

44 C.J. P 511 note 46. 

47. Pa.—^Harrishurff v. Funk, 49 A. 
992. 200 Pa. 848. 

44 C.J. Pw note 47. 

48. Pa.—^Philadelphia v. Hill, 60 A. 
1134. 166 Pa. 211—Philadelphia v. 
Dibeler. 23 A. 567, 147 Fla. 461. 


40. Pa.—^Harrlsbursr v. Punk, 49 A. 
992, 200 Pa. 848. 

BO. Fa.—^Borough of Manheim v. 
Ober, 95 Pa.Super. 601. 

51. Fa.—^Borougrh of Wilson v. Eich- 
lin, 98 Pa.Super. 188. 

44 C.J. p 511 note 60. 

52. Fa.—^Borough of Manheim y. 
Ober, 95 Pa.Super. 601. 

44 C.J. p 511 note 51. 

53. Fa.—^Philadelphia v. Eddleman, 
82 A. 689, 169 Pa. 452. 

54. Pa.—Philadelphia v. Burk, 135 
A. 635, 288 Pa. 383. 

44 CJ. p 611 note 53. 

55. Pa.—Leake v. Philadelphia, 24 
A. 851, 150 Pa. 648. 

44 G.J. p 611 note 55. 
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56. Pa.—Philadelphia v. Clark, 112 
A. 646, 269 Pa. 518. 

57. Pa.—City of Philadelphia v. 
Burk, 135 A. 636, 288 Pa. 3f8— 
Philadelphia v. Clark, 112 A. 546,. 
269 Pa. 613. 

58. Pa.—^Philadelphia v. Clark, su¬ 
pra. 

59. Pa.—^Philadelphia v. Bowman, 
31 A. 142, 166 Pa. 898. 

60. Cal.—^Barber Asphalt Fav. Cow 

V. Abrahamson, 176 P. 490, 88 Cal. 
App. 109. 

61. Cal.—^Barber Asphalt Pay. Co. v. 
Abrahamson, supra. 

68 . Mich.—Wreford y. Detroit, 98 M*. 

W. 876, 132 Mich. 848. 
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not authorize the cost of the pavement to be as¬ 
sessed against the adjoining owners.®^ On the oth¬ 
er hand, it has been held that, where a highway, al¬ 
though improved from the proceeds of a county 
bond issue before being taken into the city, has nev¬ 
er been improved by special assessment, it is within 
the provision of the charter for the paving of 
streets by assessment of benefits and not within the 
provision as to repaving at the expense of the city, 
the view being taken that the street is not orig¬ 
inally constructed until it is improved at the cost 
of adjoining property owners.®^ 

Where a street has been paved and the expense 
paid by the owners of adjoining property, such own¬ 
ers, under some charter provisions, may be exempt 
from assessment for any future pavement,®® and the 
exemption has been held not to be taken away by a 
subsequent amendment governing the paving and 
repaving of streets.®® It has been held that the 
replacing of flagging, curbs, and gutter stones made 
necessary by a change lawfully made in the grade 
of the street is not a repaving of a street within a 
statute imposing the cost of repaving on the city.®^ 
It has also been held that paving necessitated by 
widening a street without disturbing an existing 
paved portion is not a repaving or resurfacing with¬ 
in a charter provision providing that the cost of 
repairing or resurfacing a previously paved street 
shall be borne by the tax district and the amount 
raised by general tax, but is an original paving as¬ 
sessable against abutting property owners.®® 

Under some statutes, where the expense of paving 
streets in conformity with grades established by a 
municipality has been assessed on abutting lot own¬ 
ers, they cannot thereafter be assessed for further 
improvements of the street made necessary by a 
change of grade unless such change is petitioned 
for, and consented to, by a majority of the lot own¬ 
ers.®® 


§ 1313. Reconstruction or Repair of Side¬ 
walks, Curbs, and Gutters 

A municipal corporation may bo authorized to levy 
special assessments for the cost of reconstructing side¬ 
walks or curbs, even though an assessment has been 
levied for their original construction. 

A municipal corporation may be authorized and 
empowered to levy special assessments for the cost 
of reconstructing sidewalks^® or curbs,^^ although 
an assessment had been levied for the original con¬ 
struction thereof and the property owners must 
bear the burden whenever such reconstruction be¬ 
comes necessary.^® Where a statute authorizes a 
city to construct a sidewalk including curbing at 
the cost of abutting property owners, it has been 
held that the city has power to reconstruct either 
and may reconstruct curbing and assess abutting 
property owners therefor, although the sidewcilk is 
not reconstructed.^* Nevertheless, if a sidewalk or 
curb is in good repair, a municipality has no power 
to tear it up and reconstruct it at the expense of 
the abutting property ov-mers,^® since the exercise 
of such a power would be in derogation of the right 
of private property as laying a special tax on a 
small class.7® 

Where by express statutory provision a street 
which has been accepted must thereafter be im- 
proved^^ or kept in repair^® by the municipality, a 
municipality after accepting a street may not assess 
against abutting property owners the cost of con¬ 
structing new curbs or gutters; and this is true, 
although the contractor is required to utilize ser¬ 
viceable old curb and gutter stones.^® However, it 
has been held that the replacing of curbs and gutter 
stones rendered necessary by a change lawfully 
made in the grade of the street is not a repaving, 
within a statute imposing the cost of repaving on 
the municipality.®® 

Repairs. A sidewalk improvement consisting of 
cutting the edge of the flagging and replacing some 


63. Mich.—Dickinson ▼. Detroit, 69 
N.W. 728. Ill Mich. 480. 

64. Mich.—Cheney v. Detroit, 194 
K.W. 971, ^24 Mich. 294. 

44 C.J. p 612 note 77. 

65. N.T.—Vandewegrhe v. City of 
New York, 270 N.T.S. 670. 160 
Mlsc. 816, affirmed 275 N.Y.S. 218. 
242 App.Div. 7&2. 

6 a N.Y.—Vandeweffhe v. City of 
New York, 270 N.Y.S. 670, 160 Mlsc. 
816, affirmed 275 N.Y.S. 218, 242 
APP.D1V. 762. 

67. N.Y.—^In re Roberta, 25 Hun 871, 
affirmed 89 N.Y. 618. 

68 . N.Yrf—~Sobol ▼. Common Council, 
etc., of City of Rome, 261 N.Y.S. 
274, 288 AppJHv. 158, 


69. Ohio.—Cincinnati v. Gordon, 8 
Ohio Dec., Reprint. 817, 7 Clnc.L. 
Bui. 79—Cincinnati v. Montfort, 6 
Ohio Dec., Reprint. 687. 6 Am.Li. 
Rec. 763. 

70. Mass.—Sayles y. Pittsfield Pub¬ 
lic Works, 109 N.1!. 828, 222 Mass. 
93. 

44 C.J. p 612 note 80. 

71- N.J.—^Rlnffer y. Paterson, 120 A. 

24. 98 NJ.Law 465. 

44 C.J. p 618 note 81. 

72. Mass.—Sayles y. Pittsfield Pub¬ 
lic Works, 109 N.E. 828, 232 Mass. 
93. 

73- Ky.—Gooke y. Staebler, 182 S. 
W. 167, 141 Ey. 66 . 
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74. BZy.—Wsratt y. Lioulsvllle. 267 
S.W. 146, 206 Ey. 432. 434. 

44 C-J. p 518 note 84. 

75- Ill—^Hawes y. ChlcafTO, 42 N.E. 
973. 168 Ill. 658, 40 L 1 .R.A. 225. 

44 C.J. p 618 note aS. 

76- Pa.—Wlstar y. Philadelphia, 80 
Pa. 605, 21 Am.R. 112. 

77. Mo.—^Rackllffe v. Duncan, 108 
S.W. 1110. 180 Mo.App. 695. 

78; Gal.—^Barber Asphalt PaY. Co. v. 
Abrahamson, 175 P. 490. 88 Cal. 
App. 109. 

79 . Mo.—^RacklllEe y. Duncan, 108 S. 
W. 1110. 130 Mo.App. 696. 

Sa N.Y.—^In re Roberts, 25 Hun 871, 
affirmed 89 N.Y. 6 I 8 . 



63 C. J. S. 


MUNICIPAL CORPORATIONS 


§ 1315 


of the stones to permit the gro\i1:h of trees, and a 
few slight changes in the grade, is a’ “repair” not 
subject to an assessment for benefits.8i A substitu¬ 
tion of new curb stones and gutters for old ones is 
a repair within a charter providing that the expense 
of street improvements except for repairs shall be 
assessed on the property benefited thereby.®* 

§ 1314. Alteration or Vacation of Streets 

A municipal corporation may not levy special as¬ 
sessments for the expense of altering or vacating streets 
unless there Is statutory authority for so doing. 

A municipal corporation has no authority to levy 
special assessments for the expense of altering or 
vacating streets unless there is statutory authority 
for so doing.®® Even where there is such statutory 
authority, it is only for expenses that directly result 
from the alteration that an assessment may be 
levied.®^ 

Widening a street is under ordinary circumstances 
of such a particular and immediate advantage to 
the locality as to constitute a local improvement for 
which a special assessment may be levied under 
proper statutory authority.®® The fact that the 
widening of a street improves it for general travel 
does not make it any the less a particular advantage 
to the immediate locality and, therefore, a local im¬ 
provement.®® 

Straightening a street is a local improvement au¬ 
thorizing a special assessment under proper statu¬ 
tory authority.®^ 

Extension of a street is a local improvement for 
which an assessment against property benefited by 


the extension may be authorized.®® 

Opening a street is a local improvement for which 
a special assessment may be imposed under proper 
statutory authority,®® although under some statutes 
the opening of an ordinary street will not sustain a 
special assessment.®® 

Vacation of a street may constitute such a benefit 
to neighboring property as will amount to a local 
improvement for which an assessment may be au¬ 
thorized.®! Assessments on property actually bene¬ 
fited which are used for the extinguishment of ease¬ 
ments, without which the street could not be ef¬ 
fectually closed, are regarded as a pa 3 mient of the 
costs and expenses of carrying out a public im¬ 
provement.®* 

§ 1315. Maintenance and Repair of Streets 

Some declalone hold that special assessments may not 
be levied for the cost of maintenance and repair of streets; 
but other decisions hold that the power to do so may be 
given by statute or charter. 

There is great diversity of holding as to whether 
or not a special assessment may be levied for the 
cost of maintenance or repair of streets. Some de¬ 
cisions hold that this is not a local improvement and 
that special assessments may not be levied to pay 
therefor.®® Other decisions have held that special 
assessments could not be levied for maintenance and 
repair of streets,®® but the decisions do not show 
whether this conclusion was based on the fact that 
it did not constitute a local improvement or was 
not authorized by statute.®® In still other deci¬ 
sions the right to impose special assessments for this 
purpose was denied on the ground that the duty of 


81. N.J.—-Willard Woman's Chris¬ 
tian Temperance Union v. West- 
field, 76 A. 174. 

82. N.Y.—^People ▼. Brooklyn, 21 
Barb. 484. 

83. Fla.—Simpson ▼. City of Brooks- 
ville. 188 So. 794, 187 Fla. 633. 

Pa.—^Philadelphia v. Weaver, 14 Pa. 
Super. 293. 

Extra assessment against abutting 
property for repairing basement and 
putting in substructure In connection 
with street widening project was 
held void for want of statutory au¬ 
thority.—^Indiana Asphalt Paving Co. 
V. Grand Lodge, El. P., 170 NJBl. 86, 
96 Ind.App. 300. 

84. Ohio.—Cincinnati v. Gordon, 8 
Ohio Dec., Reprint, 817, 7 Cinc.L. 
Bui. 79. 

44 C.J. p 618 note 87. 

85. Tez.—^Vaughan v. Sterling Nat. 
Bank & Trust Co. of New York. 
Glv.App., 124 S.W.2d 440, error re¬ 
fused. 

44 C.J. p 518 note 98. 
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86. Ill.—Peoria v. Peoria R. Co., 113 
N.B. 170. 274 Ill. 48. 

87. Minn.—Cook v. Slocum, 8 N.W. 
76'5, <27 Minn. 509. 

88. Ga.—B. F. Avery & Sons v. City 
of Atlanta, 186 S.B. 789, 163 Ga. 
591. 

Mass.—Sears v. Boston St. Comrs., 
62 N.B. 397. 180 Mass. 274, 62 L. 
R.A. 144. 

89. Ga.—F. Avery & Sons v. City 
of Atlanta. 186 S.B. 789, 168 Ga. 
691. 

90. Wis.—^Bennett v. City of Mil¬ 
waukee, 240 N.W. 189, 206 Wls. 
448. 

9L N.Y.—Matter of New York, 52 
N.Y.S. €88, 28 App.Dlv. 143, appeal 
dismissed 61 N.B. 1092, 156 N.Y. 
677, and affirmed 5i2 N.B. 1126, 157 
N.Y. 409. 

44 C.J p 613 note 8. 

92. N.Y.—Matter of New Yprk, su¬ 
pra. I 


93L Pa.—Appeal of City of Brie, 167 
A. 476, 306 Pa. 134. 

44 C.J. p 614 note 6. 

Validity of assessment exceeding 
cost of Improvement see Inflra 5 
1406. 

Guarantee of workmanslUp 
A contract for the construction of 
a street Improvement guaranteeing 
the pavement to be firee from defec¬ 
tive workmanship and materials and 
binding the contractor to repair any 
defects occurring within a spedfled 
time has been held not a contract to 
maintain the Improvement for such 
period, and not to render Invalid an 
assessment against adjoining prop¬ 
erty.—^Booth v. Uvalde Rock Asxihalt 
Co., Tez.ClvA.pp., *296 S.W. 845. 

94. N.J.—Jersey City v. Public Serv¬ 
ice R. Co.. 129 A. 482, 101 N.J.Law 
341. 

44 C.J. p 614 note 6. 

95. N.J.—Jersey City v. Public Serv¬ 
ice R. Co, supra. 

44 C.J. p 614 note 6. 
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maintenance and repair was expressly imposed on 
the municipality by charter or general statute.®® 

On the other hand, it has been held that the power 
may be given by statute or charter to impose a 
special assessment for maintenance and repair of 
streets;®7 but no such power exists unless conferred 
on the municipality by charter or general statute.®® 

§ 1316. Railings, Retaining Walls, and Em¬ 
bankments 

Under the power to grade and Improve atreets, a mu¬ 
nicipal corporation may not aaeeaa on adjoining property 
the cost of railings erected on the Inner side of a sidewalk 
for the safety of the public, or retaining walls necessary 
to support the street at the grade established or which 
are rendered necessary for the lateral support of the 
property on which the street abutted by reason of the 
removal of the natural soli of the street. 

Under power to grade and improve streets and to 
levy special assessments therefor, a municipal cor¬ 
poration may not assess on adjoining property the 
cost of railings erected on the inner side of a side¬ 
walk for the safety of the public,®® or retaining 
walls necessary to support the street at the grade 
established by the municipality^ or which are ren¬ 
dered necessary for the lateral support of the prop¬ 
erty on which the street abutted by reason of the re¬ 
moval by the municipality of the natural soil of the 
street® A statute providing for payment by abut¬ 
ting owners of the cost of repair and renewal of 
sidewalks does not authorize a municipal corpora¬ 
tion under the guise of repairing a sidewalk to con¬ 
struct a retaining wall separate and apart from 
such walk and to assess the cost against abutting 
property.® The owner of land abutting on a side¬ 
walk may not be charged with the expense of con¬ 
structing a grade 1^ excavating a hill and making 
an embankment and building a retaining wall to 
support it in order that a sidewalk may be laid along 
a street, under a statute requiring owners of lots 


fronting on a sidewalk to pave them with the mate¬ 
rial, and on the grade, and of such width as may 
have been determined by the city commissioners, or 
to pay therefor if they fail to do the work.^ Where 
a municipal corporation, during the progress of the 
work of paving a street under a proper municipal 
contract, regrades it and erects an expensive wall 
and embankment in it for the purpose of giving ac¬ 
cess to certain private property not on the line of 
the street, the owners of abutting property may not 
be compelled to pay the cost and damages occa¬ 
sioned by such erection.® 

§ 1317. Toll Roads and Boulevards 

The power to assase the cost of street Improvements 
on abutting property does not extend to private toll 
roads; the cost of Improving and maintaining boulevards 
may be required to be raised by general taxation, not by 
special assessment against abutting property owners. 

The power to assess the cost of street improve¬ 
ments on abutting property is confined to streets 
belonging to the municipal corporation and will not 
extend to private toll roads, although within the mu¬ 
nicipal limits;® but the fact that a toll road compa¬ 
ny is authorized to use the street will not preclude 
the municipality from improving it by special as¬ 
sessment and the municipality may lay sidewalks 
on such road at the cost of abutting owners, under 
charter authority to repair streets and sidewalks.® 

In some jurisdictions the cost of improving and 
maintaining boulevards is required to be raised by 
general taxation, not by special assessment against 
abutting property owners.® In any event no power 
to impose special assessments therefor exists unless 
conferred on the municipality by charter or general 
statute.^® A city may not, after annexation, change 
the designation of boulevards to streets and thus 
render adjoining lot owners liable to special as- 
sessment.^1 The determination as to whether a 


96. Ey.—Bullitt Y. Selvase. 47 S.W. 
256, 20 Ky.L.. 699. 

44 a J. p 514 note 8. 

97. Or.—^Portland y. Bituminous 

PUY. Co., 6<8 P. 28. S3 Or. 807. 78 
Ain.S.R. 718, 44 LiJRJL 627. 

44 aj. p 514 note 10. 

98. Iowa.—^Fuchs v. Cedar Rapids, 
189 N.W. 902, 158 Iowa 392, 44 Li. 
RJL.N.S., 690. 

44 O.J. p 614 note 12. 

Bepatai made under lUeffal oontraot 
An assessment against property to 
meet expenses of street repairs re¬ 
quired by an Illegal contract Is Yold. 
—^Portland y. Bituminous PaY. Co., 52 
P. 28. 88 Or. 307, 72 Am.S.B. 718, 44 
LbRJL 627. 

9^ Conn.—-Williams v. Brace^ 6 
Conn. 190. 


1. Pa.—Steelton y. Booser, 29 A. 654, 
162 Pa. 630. 

8. Minn.—^Armstrong v. St. Paul, 15 
N.W. 174. 80 Minn. 299. 

44 G.J. p 614 note 15. 

3. Wash.—Rosenthal y. City of Ta^ 
coma, 195 P.2d 102. 

4L W.Va.—^Fry v. Ronceverte, 117 S. 
R 140, 98 W.Va. 888. 

8. Pa^—^In re Wick St., 39 A. 3, 
184 Pa. 98. 

6. Pa.—^Breed y. Allegheny. 86 Pa. 
214. 

44 CJ. p 614 note 18. 

7. Ry.—^Huelefeld v. Covington, 60 
S.W. 296, <22 Ky.L.. 1188. 

8: N.Y.—^Elmendorf y. Albany, 17 
Hun 81. 


9. Mich.—Welch y. City of Lincoln 
Park, 266 N.W. 476, 268 Mich. 440 
—Gallagher v. City of Detroit. 247 
N.W. 188. 262 Mich. 298—Cobum Y. 
City of Wyandotte, l222 N.W. 729. 
245 Mldh. 814. 

Paving of boulevard Is not “local 
Improvement" for which special as¬ 
sessment may be levied.—Oprlslu v. 
City of Detroit, 227 N.W. 714, 248 
Mich. 690—^Doherty v. City of De¬ 
troit, 2-22 N.W. 177, 244 Mich. 660. 

10. Mich.—Abar v. City of Detroit, 
270 N.W. 277, 278 Mich. 228—Co¬ 
bum v. City of Wyandotte, 222 N. 
W. 729, 246 Mich. 814. 

11. Mich.—Oprislu Y. City of De¬ 
troit, 227 N.W. 714, 248 Mich. 590— 
Miller V. City of Detroit, 221 N.W. 
292, 244 Mich. 88. 


1058 



63 C.J.S. 


MUNICIPAL CORPORATIONS 


§ 1318 


highway is a street or a boulevard does not depend 
solely on the name given to it on the plat, but is de¬ 
pendent on its physical aspect, its width, length, and 
provision for giving it a parklike appearance by re¬ 
serving spaces at the sides or center for shade trees, 
etc.l2 While the designation given a thoroughfare 
on a plat and its approval by the proper authorities 
may be said prima facie to establish its character, 
this may be overcome,i3 and a recital in a plat of 
the dedication of a thoroughfare to the public use is 
of evidentiary force, but is not conclusive.!^ The 
construction of a boulevard in a city by widening 
and repaving a street carried on by a state and city 
in constructing an improvement of the state high¬ 
way system is not a local improvement for which 
property may be assessed.!5 It has been held that 
a special assessment growing out of the condemna¬ 
tion of lands for boulevard purposes may be im¬ 
posed.!® 


§ 1318. Sewers and Drains 

a. In general 

b. Sewer equipment and appliances 

c. Rebuilding, repairs^ and nmning ex¬ 

penses 

a. In General 

Sewers are usually considered as local Improvements 
for the construction of which municipal corporations may 
be empowered to levy special assessments. 

It is very generally held that sewers are public 
works of a permanent character and that they are 
local improvements for the construction of which 
municipal corporations may be empowered to levy 
special assessments,!*^ unless by express provision 
the municipality is made liable for such cost.!® 
Such is the case with respect to drains,!® sub¬ 
drains,®® branch sewers,®! lateral sewers,®® and out- 


Mich.—^Houseman v. City of De¬ 
troit, 241 N.W. 820, 257 Mich. 567, 
followed In Emmons v. City of 
Detroit. 242 N.W. 868. 259 Mich. 
144—Oprlalu v. City of Detroit, 227 
N.W. 714, 248 Mich. 590—Cobum v. 
City of Wyandotte, 222 N.W. 729, 
245 Mich. 814. 

Comparatively ahoit seotloiL of 
long thoroughfare should not be held 
to be boulevard when major portion 
thereof is admittedly not boulevard, 
unless persuasive circumstances 
exist amply Justifying such hold¬ 
ing.—Gallagher v. City of Detroit, 
347 N.W. 188, 262 Mich. 298. 

Thoronghfares held to bo s t re e ts or 
avenues 

Mich.—^Houseman v. City of Detroit, 
241 N.W. 820, 267 Mlch. 667, fol¬ 
lowed In Emmons v. City of De¬ 
troit, 242 N.W. 868, 259 Mlch. 144— 
Oprlslu V. City of Detroit, 227 
N.W. 714, 248 Mlch. 590. 

Thoronghfares hdld to he boulevards 
Mlch.—Cleveland v. City of Detroit, 
267 N.W. 874, 276 Mlch. 448—Gal¬ 
lagher V. City of Detroit, 247 N.W. 
188, 262 Mich. 298—Cobum v. City 
of Wyandotte, 222 N.W. 729, 246 
Mlch. 814. 

13. Mich.—^Abar v. City of Detroit, 
270 N.W. 277. 278 Mich. 228— 
Cleveland v. City of Detroit, 267 
N.W. 874, 276 Mich. 448—House¬ 
man v. City of Detroit, 241 N.W. 
820, 267 Mich. 567, followed In 
Emmons v. City of Detroit, 242 
N.W. 868, 259 Mlch. 144—Oprlslu 
V. City of Detroit, 227 N.W. 714, 
248 Mlch. 690. 

14L Mlch.—Cleveland v. City of De¬ 
troit, 267 N.W. 874, 276 Mich. 
448—Gallagher v. City of Detroit, 
247 N.W. 188, ]262 Mlch. 298. 


16. N.Y.—People v. Bodmer, 205 N. 
T.S. 865, 123 Misc. 625. 

13i Mich.—^Doherty v. City of De¬ 
troit, 222 N.W. 177, 244 Mlch. 660. 

17, Ey.—^Bond Bros. v. Louisville 
and Jefferson County Metropolitan 
Sewer Diet., 211 S.W.2d 867. 307 
Ey. 689. 

Mass.—O’Connell v. Malden First 
Parish, 90 N.E. 680, 204 Mass. 118. 
Pa.—City of Easton v. Stankus, Com. 

PI., 29 North.Co. 59. 

44 C-J. P 515 note 25. 

Location of property as affecting 
power to assess see Inft'a S 1366. 
**Sewer” commonly means large 
and generally underground passage 
for fluid and feculent matter, and 
does not mean same as '’drainage."— 
Borough of Wilklnsburg v. School 
Dist of Borough of Wilklnsburg, 148 
A. 77, 298 Pa 193. 

"Sewage** signifies refuse and foul 
matter, solid or liquid, carried off 
by sewer.—^Borough of Wilklnsburg 
v. School Dist. of Borough of Wil¬ 
klnsburg, supra 

A general benefit to property does 
not destroy the local character of a 
sewer Improvement If there is spe¬ 
cial benefit to adjacent property, and 
the fact the village and county will 
be benefited does not indicate that 
the project is not a local improve¬ 
ment—City of Belleville v. Miller, 
171 N.E. 635, 839 IlL 860. 

Fact that olty might be violating 
a statute in permitting village and 
county to use sewer does not affect 
right to build sewer by special as¬ 
sessment.—City of Belleville v. Mil¬ 
ler, supra 

(Dnprovement held, "local Improve¬ 
ment” 

111.—City of Belleville v. Miller, su¬ 
pra 
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Xmprovement held not **looai im¬ 
provement*’ 

HL—City of Edwardsville v. Jenkins, 
88 N.E.2d 598, 876 Ill. 827. 

18. Mo.—Williams v. Hybskmann, 
278 S.W. 877, 811 Mo. 332—Kirk¬ 
wood V. Hlllcrest Realty Co., App.. 
234 S.W. 1023. 

Mont—<;rutchfleld v. Nash, 276 P. 
938, 84 Mont. 556—^Rush v. Grandy, 
218 P. 242, 66 Mont 222. 

Okl.—Boswell V. Chambless, 113 P.2d 
832, 189 Okl. 113. 

FetiLtioii for improvement 
Main and submajin sewers con¬ 
structed in a sewer district must un¬ 
der statute be paid for by munici¬ 
pality, unless the owners of more 
than one half of the area of the 
realty benefited thereby petition mu¬ 
nicipality for construction of the 
sewers.—^Boswell v. Chambless, su¬ 
pra 

Statute held Inapplloalile 

Statute, requiring cost of Inter¬ 
sections and crossings to be paid by 
city, has been held Inapplicable to 
cost of construction of sewers.— 
Lawson v. City of Greenup, 18 S.W. 
2d 281, 227 Ey. 414. 

18. Ely.—^Bond Bros. v. Louisville 
and Jefferson County Metropolitan 
Sewer Dist., 211 S.W.2d 867, i07 
Ey. 689. 

N.J.—Maplewood Tp. v. Smith, 169 
A. 865, 112 N.J.Law 283. 

S.C.—Mcurshall v. Rose, 49 S.E.2d 
720, 213 S.C. 428. 

44 C.J. p 515 note 26. 

80b Colo.—^Hildreth v. Longmont, 
105 P. 107, 47 Colo. 79. 

44 C.J. p 515 note 27. 

81. Mo.—Akers v. Eolkmeyer, 71 S. 

W. 586, 97 Mo-App. 520. 

88. Mo.—^McMurry v. Eansaa City, 
228 S.W. 615, 283 Mo. 479. 

44 C.J. p 515 note 29. 
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lets.^3 On the other hand, the power to le'i'y as¬ 
sessments must be conferred by statute or charter 
either expressly or by necessary implication,24 and 
to give the assessments validity there must be a 
strict compliance with the statute giving power to 
levy them.25 It is also necessary that, where the 
power to levy special assessments for sewer con¬ 
struction is conferred on a municipality, it should 
signify its intention to do so by ordinance or other- 
wise.26 A municipality has been held not to be en¬ 
titled to recover from a property owner for bene- 
iits arising from the construction of a sewer unless 
the land through which the sewer was laid is a pub¬ 
lic street or highway.27 it is no objection to an 
assessment that the sewer is not used by the party 
making the objection where he has the right to do 

S0.22 

Under a statute granting a municipality the right 
to assess the cost of sewer connections to abutting 
owners who have failed to make the connections, a 
municipality is limited in the assessment of the cost 
by the terms of the resolution ordering the improve¬ 
ment with respect to the number of connections for 
each parcel of property.29 Objection to a tax for a 
branch or district sewer that it was not connected 
with any sewer established by ordinance is of no 
avail where the branch sewer was in fact connected 
with a public sewer.80 

Storm sewers. Special assessments for the cost 
of storm sewers may be imposed under proper stat¬ 
utory or constitutional authority.®! Under author¬ 
ity to pave and drain streets and assess the cost to 
abutting property owners, a municipality may con¬ 
struct storm sewers in connection with the paving 


of the streets where the construction thereof is a 
necessary incident to the proper paving and drain¬ 
age of the streets, and may tax the cost to abutting 
owners;®® and this is true, although statutory au¬ 
thority exists for the payment of storm sewers by 
general taxation.®® So, it has been held that lands 
which have adequate natural drainage are neverthe¬ 
less subject to the levy of a special assessment for 
a storm sewer which disposes of waters which are 
the common enemy of both the property owner and 
the general public.®4 However, a special assess¬ 
ment for a storm sewer improvement which is not 
for the exclusive use and not under the exclusive 
control of the municipal authorities is invalid.®® 

Necessity, size, and character of sewers, A mu¬ 
nicipality has large discretion in determining the 
necessity, size, and character of sewers which are 
to be constructed by special assessment;®® but re¬ 
gard must be had to special benefits received by the 
property assessed.®^ 

b. Sewer Equipment and Appliances 

Ordinarily, authority to construct or to construct and 
maintain sewers and to levy special assessments to de¬ 
fray the cost thereof carries with It the right to construct 
such equipment and appliances as are necessary to their 
effective use and operation, and to levy special assess¬ 
ments therefor In the same manner as for the remaining 
portion of the sewers. 

Authority to construct or to construct and main¬ 
tain sewers and levy specizd assessments or taxes to 
defray in whole or in part the expense of construc¬ 
tion carries with it the right to construct such equip¬ 
ment and appliances as are necessary to the effective 
use and operation of the sewers, and to levy special 
assessments or taxes therefor in the same way as 


23. Ark.—^Davidson v. Sewer Im¬ 
provement Diet., 82 S.W.2d 1062, 
182 Ark. 741. 

44 C.J. p 615 note 80. 

Hawaii—Bishop Trust Co. v. 
Conkllnsr. 82 Hawaii 803. 

Ky.—Carey-Reed Co. v. Slsoo, 64 S. 

W.2d 430, 261 Ky. 22. 

Okl.—^Boswell V. Chambless, 113 P.2d 
832. 189 Okl. 112. 

44 G.J. p 516 note 82. 

Statutes held not to confer authority 
Ohio.—City of Akron v. Llchten- 
walter, 169 NJB2. 845, 117 Ohio St. 
867. 

44 C.J. p 615 note 82 a. 

25. Iowa.—Appeal of McLain, 176 
N.W. 817. 189 Iowa 264. 

Mo.—City of Chillicothe ex rel. Day- 
ton V. Pennington, App., 288 6.W. 
989, followed in City of Chillicothe 
ex rel. Dayton v. Boehner, 288 S. 
W. 941. 


Okl.—^Boswell V. Chamhless, 113 P.2d 
832. 189 Okl. 112. 

44 C.J. p 616 note 33. 

20. Ill.—^Blckerdike v. Chlcagro, 66 
K.E. 1096, 185 Ill. 280. 

44 aj. p 616 note 84. 

27. Pa.—^Borough of Camp Hill v. 
Myers, 62 Pa^Dlst. & Co. 684, 87 
Mun.L.R. 860—City of Chester v. 
Thurlow Land Co., 13 Pa.Diat. 285, 
9 Del.Co. 51—^Harrisburg’ v. Brlght- 
blll, 6 Pa.Dlst. 488. 

2a Pa.—^Harrisburg City v. SL 
Paul’s Episcopal Church. 18 Pa. 
Co. 113. 

29. Iowa.—Seymour v. City of 
Ames, 256 N.W. 874, 218 Iowa 615. 
Bight to forbid use 
In such a case, however, the city 
having constructed the sewer con¬ 
nections han the right to control 
their use and to forbid abutting 
owners from using any of them until j 
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they have pcdd for the privilege.— 
Seymour v. City of Ames, supra. 
Sa Mo.—^Akers v. Kolkmeyer, 71 S. 
W. 686, 97 Mo.App. 620. 

81. S.C.—^Marshall v. Rose, 49 S.E.2d 
720, 213 S.C. 428. 

82. Okl.—Sand Springs v. Hohl, 216 
P. 138, 90 Okl. 124. 

44 C.J. p 616 note 40. 

8a Okl.—Sand Springs v. Hohl, su¬ 
pra. 

84. Iowa.—Collins v. Marshalltown, 
203 N.W. 696. 

44 C.J. p 516 note 42. 

8a IlL—^Harmon v. Arthur, 140 N.B. 
58, 809 Ill. 95. 

sa Mass.—^Parsons v. Worcester, 
125 N.B. 206, 234 Mass. 108. 

Pa.—^In re Banksvllle Ave., Com. PI., 
90 Plttsb.Leg.J. 612. 

44 C.J. p 516 note 45. 

37. Ill.—Springfield v. Sale, 20 N.E. 

86, 127 Ill. 359. 

44 C.J. p 616 note 47. 
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for the remaining portion of the sewers and it 
is no objection to assessments for a system of re¬ 
lief sewers that the system will contaminate the 
water supply of a near-by city taken from a lake 
into which the sewers are to discharge, where the 
city itself does not object.89 This principle has been 
applied in respect of manholes,^® catch basins, 
drainage pipes,projections or house slants oppo¬ 
site each lot,^3 sludge beds,^* and pumping sta- 

tions.^5 

Sewage disposal plaimt. It has been held that a 
sewage disposal plant is a general improvement, the 
cost of which may not be levied on real estate by 
special assessments for benefits,^® and this is espe¬ 
cially true where it is expressly provided that the 
cost of such construction shall be paid for by gen¬ 
eral taxation.^7 a statute empowering cities to or¬ 
der the construction of sewers and providing for 
payment of the cost has been held not to confer au¬ 
thority to assess against abutting property the cost 
of constructing a sewage disposal plant as part of 
the sewer system.^® 

c. Eeboilding, Bepairs, and Bnnning Expenses 

Generally, special assessments may be Imposed on 
property benefited for the reconstruction or extension of 
sewers under proper statutory authorization. 

Generally, special assessments may be imposed on 
property benefited for the reconstruction or exten¬ 
sion of sewers under proper statutory authoriza¬ 
tion,^® and this is true, although such property had 
been assessed for the original sewer,®® and although 
the old sewer had become a nuisance which it was 
the duty of the municipal corporation to abate.®^ 
Some statutes expressly provide for the construc¬ 
tion, extension, and enlargement of sewers by spe¬ 


cial assessment.®® Unless restrained by express 
words the authority to impose special assessments 
for the construction of sewers is a continuing one,®® 
and the power to reconstruct or rebuild sewers by 
special assessments will be implied from the power 
to construct sewers.®^ 

Running expenses. Power conferred on a mu¬ 
nicipality to repair or maintain a drainage system 
does not authorize a special assessment for the op¬ 
eration of or running expenses of pumping works 
connected therewith.®® 

Prolongation of improvement district. While or- 
dinaril 3 ' the duty of maintenance of sewers is im¬ 
posed on the municipality in which an assessment 
district is created,®® where a statute authorizes the 
prolongation of the district for the purpose of main¬ 
tenance and the assessment of the cost thereof 
against property in the district, property owners 
may assume that burden if their desire to do so is 
indicated in the manner provided by law for the 
prolongation of the district.®^ 

In Pennsylvania, where special assessments may 
not be laid for the repaving of streets on the 
ground that this does not constitute a local im¬ 
provement, as discussed supra § 1312, it has been 
held, by analogy, that the reconstruction or re¬ 
pair of sewers is not a local improvement for which 
a local assessment may be levied,®® and this is so 
whether the original sewer was paid for by the 
abutting property owners or was constructed by the 
city at its own expense.®® 

§ 1319. Culverts 

A municipal corporation may be authorized to con- 
atruct culverts and charge adjacent owners with part of 


38. Conn.—^Davls Holdin^T Corpora¬ 
tion V. Wilcox, 163 A. 169, 112 
Conn. 648. 

44 C.J. p 616 note 48. 

39. Ill.—^Northwestern Unlv. v. Wil¬ 
mette, 82 N.R 616, 280 111. 80— 
Walker v. City of Aurora, 29 N.E. 
741, 140 Ill. 402. 

44 C.J. p 214 note 88. 

40. Iowa.—Andre v. Burlington, 117 
N.W. 1082, 141 Iowa 66. 

44 aJ. p 617 note 49. 

41. Ill.—Park Ridge v. Wisner, 97 
N.E. 841, 253 Ill. 434. 

44 C.J. p 517 note 50. 

48. Okl.—Oklahoma City v. Shields, 
100 P. 669, 22 Okl. 266. 

43. Ill.—^Duane v. Chicago, 64 N.E. 
1083, 198 m. 471. 

44 C.J. p 617 note 52. 

44L Conn.—^Davls Holding Corpora¬ 
tion V. Wilcox, 158 A. 169, 112 
Conn. 643. 


45. Ill.—Nokomis v. Warsing, 129 
N.E. 71, 295 Ill. 414. 

44 C.J. p 517 note 53. 

46. Neb.—Hurd v. Harvard Sanitary 
Sewer Dlst. No. 1, 191 N.W. 438, 
109 Neh. 884. 

47. N.J.—River Edge Homes v. Bor¬ 
ough of River Edge, Bergen Coun¬ 
ty, 33 A.2d 106, ISO N.J.Law 376. 

48. Ky.—George v. City of Race- 
land, 130 S.W.2d 825, 279 Ky. 316. 

49. Conn.—^Appeal of Dellanpa, 92 
A. 116, 88 Conn. 566, Ann.Cas.l9l7B 
862. 

N.J.—^Bayonne v. Morris, 88 A. 819, 
61 N.J.Law 127. 

50. N.J.—^Bayonne v. Morris, supra. 

51. Conn.—Appeal of Dellanpa, 92 
A. 116, 88 Conn. 565, Ann.Cas.l917B 
862. 

44 C.J. p 617 note 57. 

58. N.T.—Cleveland v. Yonkers, 4 
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N.Y.S. 84, appeal dismissed 21 N.E. 
1058, 115 N.Y. 193. 

44 C.J. p 517 note 58. 

53. Neb.—Shannon v. Omaha, 108 
N.W. BS, 106 N.W. 692, 73 Neb. 607. 
N.J.—McKevitt V. Hoboken. 46 N.J. 
Law 482. 

64y Neb.—Shannon v. Omaha, 103 
N.W. 63, 106 N.W. 692, 78 Neb. 607. 
44 C.J. p 617 note 60. 

55. HI.—^McChesney v. Hyde Park, 
37 N.E. 858, 161 Ill.-634. 

50L Ark.—^Ragsdale v. Cunningham, 
147 S.W.2d 20, 201 Ark. 848. 

57. Ark.—Ragsdale y., Cunningham, 
supra. 

58. Pa—In re West Third St. 
Sewer, 41 A. 476, 187 Pa. 665. 

44 C.J. p 617 note 63. 

59. Pa.—^Philadelphia y. Melghan, 
27 Pa-Super. 160. 

44 C.J. p 617 note 64. 
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tha cost of the work; but special asseaiments may not 
be levied where It fa expreaely provided that culverts are 
to be paid for out of the general revenue funds of the 
municipality. 

Although a municipal corporation may be author¬ 
ized to construct culverts and charge adjacent own¬ 
ers with part of the cost of the work along their 
respective lots,^^’ special assessments may not be 
levied to pay for the construction of culverts where 
it is expressly provided by statute that culverts are 
to be paid for out of the general revenue funds of 
the municipality.^^ It has been held that a culvert 
constructed under an existing road to afford an out¬ 
let for water that would accumulate if no such out¬ 
let existed is an “improvement,” the benefit whereof 
may be assessed against landowners.^^ 

§ 1320. Waterworks, Mains, and Pipes 

It has been held, almost uniformly, that water mains 
or water pipes laid along a street for the distribution of 
water for the uie of residents are local Improvements 
for which a local assessment may be levied under proper 
statutory authorization. 

While a general system of waterworks designed 
for the benefit of all the inhabitants of a municipal 
corporation is not a local improvement for the cost 
of which special assessments may be levied,un¬ 
less the entire municipality is laid off into a single 
improvement district,^ ^ it has been held, almost uni¬ 
formly,that water mains or water pipes laid along 
a street for the distribution of water for the use of 
the residents are local improvements for which a 
local assessment may be levied under proper statu¬ 
tory authorization,^^ although incidentally the whole 
municipality may be benefited by preventing a de¬ 
struction of valuable taxable property, improving 
general conditions, and, perhaps, preventing a gen¬ 
eral confiagration.67 Nevertheless, a mimicipality 
has no power to impose a special assessment for an 


improvement of this nature unless the power to do 
so is conferred by statute,®® and unless there is a 
strict compliance with the statutory conditions pre¬ 
cedent to the exercise of the power.®® A special as¬ 
sessment for the construction of water mains or 
water pipes is, of course, permissible under a statute 
expressly so providing;^® and it also may be per¬ 
missible under a statute providing generally for spe¬ 
cial assessments for local improvements.^^ On the 
other hand, it has been held that such assessments 
are not permissible under a statute which does not 
expressly give authority to levy special assessments 
therefor and by implication denies the right by ex¬ 
pressly authorizing assessments for other improve- 

ments.72 

Cost of water connections. It is competent for 
the legislature to direct that abutters be assessed for 
the cost of water connections with their lots.^® Un¬ 
der a statute granting a municipality the right to 
assess the cost of water connections to abutting 
owners who have failed to make the connections, a 
city is limited in the assessment of the cost by the 
terms of the resolution ordering the improvement 
with respect to the number of connections for each 
parcel of property.^^ 

§ 1321. Tunnels 

Th» word 'Hunnelt,’’ at used In a statute authorizing 
designated street Improvements and special assessments 
to pay therefor has been held not to Include any Inde¬ 
pendent subterranean avenues for travel, but to be lim¬ 
ited to auxiliaries to proper drainage. 

The word “tunnels,” as used in a statute author¬ 
izing designated street improvements and special as¬ 
sessments to pay therefor, does not include any in¬ 
dependent subterranean avenues for travel, but is 
limited to auxiliaries to proper drainage, the con¬ 
text of the statute being such as to leave no doubt 


e& Fa.—^Llpps V. Philadelphia, 88 
Pa. 503—Philadelphia v. Tryon, 85 
Pa. 401. 

ei. Mo.—^Ezter v. Kramer, 291 S.W. 
469, 816 Mo. 762. 

68. N.J.—^Lucas v. Board of Com'rs 
of Town of Montclair, 24 A.2d 881, 
128 N.J.Law 162, affirmed 88 A.2d 
894, 130 N.J.Law 533. 

63. Ill.—^EUmhurst v. Rohmeyer, ISO 
N.B. 761, 297 lU. 430. 

44 O.J. p 517 note 67. 

64. Ark.—^Bank of Commerce v. 
Huddleston, 291 S.W. 422, 172 Ark. 
999, 60 A.L1.R. 1202. 

44 <U. p 518 note 69. 

65. N.J.—^Douffhten v. Camden, 63 
A. 170, 72 N.J.Law 451, 11 Am.S.R. 
680, 8 L..RA.,N.S., 817, 6 Ann.Cas. 
902. 

44 O.J. p 518 note 70. 


66L 111.—^Villaffe of Downers Grove 
V. BaUey, 156 N.E. 862, 825 Ul. 
186. 

44 aj. p 618 note 72. 

67. Ill.—^Hewes v. Olos, 48 N.E. 922, 
170 UL 486. 

6a S.D.—Lee v. Mellette, 90 N.W. 

866, 16 S.D. 686. 

AppUoatioa for servioa 
Statute requiring city water com¬ 
missioners to lay connecting pipes 
and furnish water to residents of 
another municipality applying there¬ 
for has been held not to limit assess¬ 
ment for cost of pipe to persons 
making such application, but It may 
assess the cost on adjoining land 
found to be specially benefited.— 
Hopkins V. Metropolitan Diet., 161 
A. 848, 116 Conn. 519. 

68. N.D.—Minneapolis, etc., B. Co. 
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V. Minot, 199 N.W. 875, 61 N.D. 818. 
87 A.L.R. 211. 

7a Wash.—Smith v. SeatUe, 65 P. 
612, 25 Wash. 300. 

71. Wash.—^Vreeland v. Tacoma, 94 
P. 193, 48 Wash. 626. 

7a. S.D.—Lee v. Mellette, 90 N.W. 
855, 15 S.D. 686. 

73. Ill.—Palmer v. Danville, 88 N.E. 
1067, 154 111. 166. 

44 C.J. p 618 note 80. 

74, Iowa—Seymour v. City of 
Ames, 265 N.W. 874, 218 Iowa 615. 

Bight to foibld use 
In such a case, however, the city 
having constructed the water con¬ 
nections has the right to control 
their use and to forbid an abutting 
owner from using any of them until 
they have paid for the privilege.— 
Seymour v. City of Ames, supra. 
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that it has reference to tunnels for the purpose of 
draining streetsJB A tunnel to travel through a hill 
between points on a street is not a part of the 
street within the meaning of a street improvement 
act.*^® So, it has been held that a charter, empower¬ 
ing the board of supervisors to change the grade of 
any public street and to regrade or repave, or other¬ 
wise improve, the street so as to conform to such 
change, etc., does not authorize the board of super¬ 
visors to change the grade of tw^o blocks of a street 
and to construct a tunnel under two intervening 
blocks of the street, without changing the grade of 
that part of the street, and to levy a special assess¬ 
ment to bear the cost of constructing the tunnel.^^ 

§ 1322. Parks and Other Public Places 

Public parks are generally held to be local Improve¬ 
ments for which special assessments may be levied under 
proper statutory authorization. 

It is very generally held that public parks may 
constitute local improvements of special benefit to 
private property in the neighborhood, and that spe¬ 
cial assessments may be levied therefor under prop¬ 
er statutory authorization.^® Nevertheless, a mu¬ 
nicipality has no power to impose a special assess¬ 
ment for an improvement of this nature unless the 
power to do so is conferred by statute.^® The fact 
that the creation of the park had improved the san¬ 
itary condition of the district where it was laid out 
does not affect the right to levy special assessments 
if the park was not laid out for sanitary purposes.®® 
The mere acquisition of land for a park contemplat¬ 
ed in the future but for which definite provision has 
not yet been made is not a local improvement for 
which an assessment may be levied.®^ It has been 
held that, where persons granting land for park pur¬ 
poses have also conveyed a strip surrounding such 


land, to be used for a highw’ay on condition that the 
city shall keep such highway in good order and re¬ 
pair at its expense, the lots abutting on such strip 
cannot be assessed with the cost of sidewalks or any 
other work properly classed as a street improve¬ 
ment;®® and, where a.city improves a portion of 
land dedicated to, and accepted by, it for park pur¬ 
poses, it may not recover an assessment therefor 
from an adjoining landowner.®® 

Parking places. Special assessments may be im¬ 
posed on adjoining property for the cost of public 
parking places under proper statutory authoriza¬ 
tion.®^ 

Markets. In the absence of statutory authoriza¬ 
tion a city has no power to assess the cost of im¬ 
proving property owned by it for market purposes 
on the property of adjoining owners.®® 

§ 1323. Conclusiveness of Determination as 
to Necessity* Character* Extent* 
and Location of Improvement 

For the purpose of levying a special assessment or 
tax the determination by the legislature* municipal coun¬ 
cil, or other duly authorized agency, as to the necessity 
of a proposed Improvement, Its character, extent, loca¬ 
tion, and manner of construction. Is ordinarily conclusive 
and not subject to Interference by the courts, In the ab¬ 
sence of fraud, mistake, or gross abuse of legislative 
authority. 

For the purpose of levying a special assessment 
or tax the determination by the legislature, a mu¬ 
nicipal council, or some other subordinate agency 
acting under authority delegated by the legislature, 
as to the necessity of a proposed improvement,®® or 
as to its character,®"^ extent,®® and location,®® and 
the manner of its construction,®® is ordinarily con¬ 
clusive and not subject to interference by the courts 
unless it is clearly shown that there has been fraud 


75. Cal.—Thompson v. Hance, '16S P. 
1021, 174 Cal. 572. 

76. Cal.—Thompson v. Hance, su¬ 
pra. 

77. Cal.—Gassner v. McCarthy, 116 
P. 73. 160 Cal. 82. 

78. 111.—Wlnnetha Park Dlst. v. 
Hopkins, 20 N.H.2d 68. 371 111. 46. 

44 C.J. p 619 note 86. 

78. Mo.—City of St. Louis v. Pope, 
126 S.W.2d 1201, 344 Mo. 479. 

Tbs **me]nozlal was not a 

“park” or “square” within city char¬ 
ter provision providing’ for assess¬ 
ment of benefits In proceedings to 
condemn land for certain improve¬ 
ments.—City of 8t Louis v. Pope, 
supra. 

80L Mass.—^Briggs v. Whitney, 64 N. 
K 179, 169 Mass. 97. 


81. Ill.—^Wlnnetka Park Diet. v. 
Brandi, 138 N.E. 765, 301 Ill. 266. 

88. Neb.—^Browne v. Palmer. 92 N. 

W. 815, 66 Neb. 287. 

Agreement between municipality and 
owner exempting property from as¬ 
sessment generally see infra S 
1378. 

83. Mich.—Jend v. City of Detroit 
219 N.W. 620, 243 Mich. 108. 

84. Cal.—City of Whittier v. Dixon. 
161 P.2d 6. 24 Cal.2d 664. 

N.Y. — Ambassador Management 
Corp. V. Incorporated Village of 
Hempstead, 58 N.Y.S.3d 880. 186 
Mlsc. 74. affirmed 62 N.Y.S.2d 166. 
270 AppJDlv. 898. appeal dismissed 
69 N.E.2d 819. 296 N.Y. 666. cer¬ 
tiorari denied 67 S.Gt 971, 880 
U.S. 835, 91 L.Ed. 1281. 
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85. Ind .—FL Wayne v. Shoaffl. 6 N. 
E. 403. 106 Ind. 66. 

88. Tex.—Clark v. W. L. Person & 
Co.. Civ.App.. 26 S.W.2d 382, af¬ 
firmed 39 S.W.2d 27. 121 Tex. 34. 

44 C.J. p 619 note 98. 

87. Okl.—Scarden v. City of Guthrie. 
292 P. 40. 145 Okl. 187. 

44 C.J. p 519 note 94. 

88. Ky.—Chesapeake & O. Ry. Co. 
V. City of OUve Hill. 21 S.W.2d 
127, 281 Ky. 66. 

44 C.J. p 519 note 95. 

89. Ill.—^People v. Omen, 124 N.E. 
860. 290 Ill. 59. 

44 C.J. p 519 note 96. 

98. III.—^Belleville v. Pfingsten, 80 
N.E. 266, 225 Dl. 298. 

44 C.J. p 519 note 97. 
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or collusion,®! or mistake,or a palpable or gross 
abuse of legislative authority,®3 or that the deter¬ 
mination is oppressive or without reasonable 
ground.®^ However, the determination is not con¬ 
clusive as to the necessity of an improvement where 


it is shown that an existing improvement is in rea¬ 
sonably good repair and adequate for the purposes 
for which it was constructed and no property 
will be held as embraced within the terms of the 
statute by implication.®® 


5. PaoPEBTT Liable 


a. Nature of Property 


§ 1324. In General 

Ordinarily all property covered by the general terms 
of the statute, and not specifically exempted, is subject 
to assessment for local Improvements. 

Ordinarily all property covered by the general 
terms of the statute, and not specifically exempted, 
is subj“ect to assessment for local improvements.®^ 
For obvious reasons no property can be assessed 
except that which lies within the boundaries of the 
assessment district.®® 

Homesteads. In the absence of constitutional or 
statutory provisions exempting such property, home¬ 
steads ordinarily are subject to assessment for local 
improvements.®® In some jurisdictions it is ex¬ 
pressly provided by constitution that homesteads 
shall be liable to assessments for local improvements 
the same as other property.! 

Tidelands owned by private persons are assess¬ 
able the same as any other private property to pay 
the cost of local improvements.® 


§ 1325. Real or Personal Property or Incor¬ 
poreal Rights 

As a general rule, real property only, and not personal 
property, may be assessed for local Improvements. 

As a general rule, real property only, and not per¬ 
sonal property, may be assessed for local improve¬ 
ments because real property only can be benefited 
by the improvement.® Of course, personal property 
is not subject to assessments where the right to levy 
the assessments is expressly confined by charter or 
statute to real property benefited thereby.* 

Incorporeal rights. Under statutes authorizing 
assessments against owners or occupants of houses 
and lots benefited by street improvements, incorpor¬ 
eal rights, such as rights of cranage and wharfage, 
are not subject to taxes for paving streets.® 

§ 1326. Unoccupied or Unimproved Property 

Unoccupied or unimproved property may be sub¬ 
jected to assessments for local Improvements. 

Since the right to assess land for a local improve¬ 
ment does not depend on the use to which the owner 


91. Ky.—^Bayea v. Palntsville, 179 
S.W. 6S8, 166 Ky. 679, L.R.A.1916B 
1027. 

44 C.J. p 619 note 98. 

99. Hawaii.—^De Hello v. Wilson, 28 
Hawaii 298. 

98. N.C.—^Kinston v. Atlantic, etc., 
B. Co., 110 S.E. 645, 183 N.C. 14. 

44 C.J. p 519 note 1. 

94. Ill.—-Village of Mlllstadt v. 
Bereltschaft, 176 N.E. 746, 844 Ill. 
560—Chicago v. Hlrschl, 113 N.E. 
899. 275 Ill. 60. 

Ho.—^Marbury v. City of Farmington, 
App., 5 S.W.2d 677. 

Uatten ooasldered 
In determining whether an Im¬ 
provement ordinance Is reasonable or 
unreasonable the court must take 
Into consideration the object to be 
accomplished, the means for its ac¬ 
complishment, and all existing con¬ 
ditions and circumstances.—City of 
Jacksonville v. Dorwart, 164 N.E. 
129, 838 ni. 148. 

95. N.D.—'Robertson Iiumber Co. v. 
Grand Porks, 147 N.W. 249, 27 N.D. 
556. 


I 95. Ky.—^Maysville v. Maysville St. 
R.. etc., Co., 108 S.W. 960, 128 Ey. 
673, 32 Ky.L. 1866. 

44 C.J. p 519 note 4. 

97. Mich.—Petition of Auditor Gen¬ 
eral, 1 N.W.2d 461, 300 Mich. 80. 
N.T.—^People ex rel. New York 
School for the Deaf v. Townsend, 
18 N.Y.S.2d 865. 178 Misc. 906, af¬ 
firmed 25 N.Y.S.2d 1002, 261 App. 
Div. 841, appeal denied 27 N.Y.S.2d 
459, 261 App.Dlv. 1079. appeal de¬ 
nied 85 N.Y.S.2d 726. 264 App.Dlv. 
781. affirmed 82 N.E.2d 37, 298 
N.Y. 645. 

Wash.—State v. Commercial Water¬ 
way Diet. No. 2, 278 P. 428, 152 
Wash. 623. 

44 C.J. p 619 note 8. 

Exemptions generally see infra IS 
1328-1346. 

Property held in trust 

Property held in trust Is not Im¬ 
mune against assessment made by 
municipality to cover expense of mu¬ 
nicipal public works project.—City of 
Moundsville v. Brown, 34 S.E.2d 821, 
127 W.Vfiu 611. 


9a N.Y.—People v. Waldorf, 111 N. 
E. 467, 112 N.E. 49, 217 N.Y. 96. 

9a Arlz.—Weller v. City of Phoenix. 

4 P.2d 666. 39 Arlz. 148. 

Fla.—State ex rel. Ginsberg v. Dreka. 

185 So. 616. 135 Fla. 463. 

44 C.J. p 544 note 28. 

Exemption of homesteads see Infra 

5 1845. 

1. OkL—^Patterson v. Wallace, 147 
P. 1034, 47 Okl. 267. L.R.A.1915E 
662. 

a Wsjsh.—North American Lumber 
Co. V. Blaine. 164 P. 446, 89 Wash. 
866 . 

a Ark.—Snetzer v. Gregg. 196 S.W. 

925, 129 Ark. 642, L.R.A.1917F 999. 
44 C.J. p. 520 note 11. 

4. Mich.—Detroit v. Weil. 147 N.W. 

550, 180 Mich. 693. 

44 C.J. p 520 note 12. 

a N.Y.—Elnlckerbocker Ice Co. v. 
New York, 204 N.Y.S. 682. 209 App. 
Dlv 434, affirmed 147 N.E. 210, B89 
N.Y. 595. 
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may choose to put it or whether he may see fit to put 
it to any use,® unoccupied or unimproved property 
may be subjected to assessment for local improve¬ 
ments unless exempt by express provision of charter 
or statute.^ This may be so although there is no im¬ 
mediate need for the improvement.® 

§ 1327. Agricultural Land 

Land used for agricultural purposes may be subjected 
to special assessments for local city Improvements. 

Land lying within the limits of the municipality, 
although used for agricultural purposes only, may 
be subjected to special assessments for local city im¬ 
provements.® The doctrine has been applied in re¬ 
spect of such improvements as street paving^® and 
the construction of sidewalks,ii curbing,^® and sew- 
ers.i® 

§ 1328. Improvements Placed on Land 

Under some constitutional or statutory provisions, 
Improvements placed on the land may be considered In 
levying special assessments against the land for local 
improvements. 

Under some constitutional or statutory provi¬ 
sions, improvements placed on the land may be con¬ 
sidered in levying special assessments against the 
land for local improvements.^^ However, the pow¬ 
er to levy special assessments for local improve¬ 
ments on buildings or other improvements placed on 
abutting or adjacent land has been denied on the 
ground that the enhancement in value due to the lo¬ 
cal improvements accrues to the land and not to the 
buildings on it;^® and it has also been denied on 
the ground that the charter provided that “real es¬ 
tate only shall be assessed” for local improve- 
ments.i® 

Buildings on land of another. It has been held, 
under a statute providing that assessments for im¬ 


provements shall not exceed a certain per cent of 
the actual value of the lot or tract assessed, that no 
assessment can be levied against buildings placed on 
the lot or tract by lessees, since they constitute per¬ 
sonal property.i7 There is also authority, however, 
to the effect that a statute, authorizing an assess¬ 
ment on lands receiving special benefits from a lo¬ 
cal improvement, recognizes the ownership of build¬ 
ings on lands of another and buildings so situated 
are land for the purpose of assessment and as such 
are properly assessed to the owners thereof.^® 

§ 1329. Property Not Included in Prelimina¬ 
ry Assessment 

Where a preliminary atsessment Is required, Jand 
not Included therein Is not liable to assessment In the 
absence of statutory authority. 

Where a preliminary assessment is required, land 
not included therein is not liable to assessment in 
the absence of statutory authority.^® Where under 
the statute, however, the council may alter or amend 
an estimate of assessments, it may add property 
omitted from the original estimate,®® although the 
taxpayer at the time the omitted property should 
have been assessed listed all the property ‘with the 
assessor which the latter considered subject to as- 
sessment.®! 

§ 1330. Leasehold Interests 

Leasehold Interests may be made subject to special 
assessments for benefits derived from local Improvements. 

Although by virtue of the common law a leasehold 
remains a chattel real; it is within the power of 
the state to declare its nature contrary to the com¬ 
mon law for the purpose of assessment.®® Under 
some statutes or charters leasehold interests in land 
may be made subject to special assessments for ben- 


0. Mich.—Powers v. Grand Rapids, 
57 N.W. 260, 98 Mich. 393. 

44 C.J. p 520 note 14. 

7. Ark.—Ragsdale v. Cunningham, 
147 S.W.2d 20, 201 Ark. 848. 

Ky.—^Hodge v. City of Princeton, 13 
S.W.2d 491, 227 Ky. 481. 

44 C.J. p 520 note 16. 

Aa unplatted or nonsubdlvlded ir- 
reguJar tract of land in city may be 
subjected to assessments for special 
benefits from local Improvements.— 
City of Scottsbluff v. Kennedy, 4 N. 
W.2d 878, 141 Neb. 728. 

8. Colo.—^EUldreth v. Longmont, 106 
P. 107, 47 Colo. 79. 

44 C.J. p 520 note 17. 

9. Iowa—McKinney v. McClure, 220 
N.W. 354, 206 Iowa 286. 

44 C.J. p 620 note 20. 


la Iowa.—^McKinney v. McClure, 
supra—^Farwell v. Des Moines 
Brick Mfg. Co., 66 N.W. 176, 97 
Iowa 286, 36 L R.A. 63. 

11. Ind.—Taber v. Grafmiller, 9 N. 
E. 721, 109 Ind. 206. 

18. Iowa.—Farwell y. Des Moines 
Brick Mfg. Co., 66 N.W. 176, 97 
Iowa 286, 35 L.R A. 63. 

13. Or.—Rogers y. Salem, 122 P. 
308, 61 Or. 321. 

44 C.J. p 521 note 26. 

U Ala.—^Ex parte Hill, 69 So. 698, 
194 Ala. 659. 

Mo.—State ex rel. Webster Groves 
Sanitary Sewer Dlst. y. Smith, 115 
S.W.2d 816, 342 Mo. 865. 

Inclusion of value of improvements 
for purpose of apportionment see 
infra S 1426. 


15. Cal.—^In re Piper, 32 Cal. 630. 

16. Wash.—Spokane Falls v. 

Browne, 27 P. 1077, 3 Wash. 84. 

17. Iowa.—Chicago, etc., R. Co. v. 
Relnbeck, 206 N.W. 664, 201 Iowa 
126. 

18L N.H.—Granite State Land Co. v. 
Hampton, 79 A. 25, 76 N.H. 1. 

19. N.J.—^Anderson y. Passaic, 44 N. 
J.Law 680. 

8a Ind.—Sands v. Hatfield, 84 N.E. 

664, 7 Ind.App. 857. 

Ky.—^Hegan v. Louisville, 107 S.W. 
809. 32 Ky.L. 1082. 

81. Ky.—Hegan v. Louisville, su¬ 
pra. 

88. 111.—Chicago v. Chicago Univ., 
134 NE. 723. 302 Ill. 466. 23 A.L.R. 
244. 
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efits derived from local improvements,23 but in or¬ 
der to effect this purpose the language used must be 
clear and unequivocaL24 The assessment should be 
limited to the benefits that would accrue to the lease¬ 
hold intcrest.23 


Constitutionality of statutes. Statutes authoriz¬ 
ing the assessment of leaseholds where the property 
is leased from the state are not objectionable as de¬ 
nying constitutional rights.^* 


b. Ownership 


§ 1331. In General 

A charter providing for assessment of an owner of 
property has been held not to be confined to a fee simple 
title, but to Include any title which would confer a com¬ 
plete right of user during the estimated life of the Im¬ 
provement. 

A charter providing for assessment of an owner 
of property has been held not to be confined to a 
fee simple title, but to include any title which would 
confer a complete right of user during the estimat¬ 
ed life of the improvement.*^ One who owns the 
fee of a street where it intersects a paved street is 
not a lot owner, within an act which provides that 
the expense of paving in front of a lot may be re¬ 
covered by a suit against the owner.*® While a 
change of ownership ordinarily does not affect the 
liability of land for assessments for municipal im¬ 
provements,** and hence a purchaser takes such 
property subject to the same liability as when the 
title was in his vendor,** the fact that land owned 
by the state at the time a local improvement was 
ordered could not be assessed to pay for the im¬ 
provement will not invalidate an assessment for the 
improvement completed after title to the land had 
passed to a private person.*^ 

Licensees. A licensee under a license revocable 
at any time is not an owner within a statute making 
owners of property benefited by a local improvement 


liable for a special assessment.** 

Life tenants and remaindemten. The owner of a 
life estate in land, and not the remainderman, is an 
"owner” within the provisions of statutes relating to 
assessments for local improvements,** and his es¬ 
tate is properly chargeable for the construction of 
a sidewalk in front of the property.*^ It has been 
held,' however, that where no assessment is made or 
claimed against an undetermined life estate, an as¬ 
sessment for a street improvement against the prop¬ 
erty subject to the life estate properly is made for a 
sum in gross against the land held subject thereto.** 

Married women. Coverture of the owner is no 
reason why land should not be assessed for the cost 
of street improvement where no exception is made 
by the statute in favor of married women,** since 
the liability to contribute to such improvements is 
general as to all property owners.*^ 

Owfiers of easements. Where special assessments 
for local improvements are imposed by statute 
against "owners” of lots adjacent to the street im¬ 
provement, the owner of a mere easement in the 
lots has been held not liable to special assessment.** 

Private corporation. Land owned by a private 
corporation and devoted to private use is subject to 
assessment** regardless of the special use of the 
property.^* 


23 . Miss.—^Lord v. City of Koscius¬ 
ko. 154 So. 846, 170 Mias. 169. 

44 C.J. p 621 note 87. 

Wash.—^N'orth American Lum¬ 
ber Co. V. Blaine. 164 P. 446. 89 
Wash. 866. 

44 C.J. p 621 note 38. 

25. Md.—Cahill v. Baltimore. 98 A. 
236. 129 Md. 17. 

44 C.J. p 621 note 89. 

aa U.S.—^Trimble v. Seattle. Wash., 
84 S.Ct. 218. 281 U.S. 683, 689, 68 
L.Ed. 436. 

44 C.J. p 621 note 40. 

27. HI.—Woodward Grovemor Co. v. 
City of Loves Park, Winnebago 
County, 82 N.B.2d 887. 886 lll.App. 
688 . 

W.Va.—Sterling Nat. Bank ft Trust 
Co. of New York v. Charleston 
^Transit Co., 27 S.E.2d 256, 126 
W.Va. 42, certiorari denied Charles¬ 
ton Transit Co. v. Sterling Nat. 


Bank ft Trust Co. of New York. 
64 S.Ct 619, 821 U.S. 777, 88 L.Ed. 
1071. 

28. N.Y.—Schenectady v. Union Col- 
leae, 89 N.E. 67, 144 N.Y. 241, 26 
L.RJL 614. 

29. U.S.—Willouffhby v. Chicago, 
Ill., 36 S.Ct 23. 286 U.S. 46. 69 L. 
Ed. 128. 

44 C.J. p 622 note 42. 

Conveyances to evade assessment see 
Infra S 1877. 

30. U.S.—^Willoughby v. Chicago, 
supra. 

44 C.J. p 622 note 48. 

8L Mass.—Cotting v. Common¬ 
wealth, 91 N.E. 900, 205 Mass. 523. 
44 C.J. p 622 note 53. 

32. 111.—^Louisville, etc., R. Co. v. 
East St. Louis, 26 NJC. 963. 184 
IlL 656. 

44 C.J. p 622 note 44. 

33. Md.—Ooxpus guls olted In Har- 
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Ian V. Town of Bel Air, 13 A.2d 
370, 373. 178 Md. 260. 

44 C.J. p 622 note 45. 

3ft Pa.—^Meaner v. Goldsmith, 65 A. 
1084, 216 Pa. 489, 10 L.RJL,N.S.. 
842—York City v. Beitzel. 41 Pa. 
Super. 194. 

35. Ind.—^Busenbark v. Clements, 58 
N.E. 666. 22 Ind.App. 657. 

38. Ind.—Rose v. Balfe, 43 Ind. 368 
—Ball V. Balfe, 41 Ind. 221. 

37. Ind.—^Ball v. Balfe, supra. 

38. Iowa.—^Muscatine v. Chicago, 
etc., R. Co., 66 N.W. 100, 88 Iowa 
291. 

44 C.J. p 522 note 61. 

39. Ill.—City of Chicago v. Van 
Schaack Bros. Chemical Works, 161 
N.E. 486, 330 Ill. 264. 

4k0. IlL—City of Chicago v. Van 
Schaack Bros. Chemical Works, su¬ 
pra. 
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§ 1332. Public Property 

a. In general 

b. Federal property 

c. State property 

d. County property 

e- Municipal property 

f. School property 

a. In General 

Public property may eomatlmos be assessed for lo¬ 
cal Improvements. 

In the absence of constitutional prohibition, the 
legislature may authorize special assessments for lo¬ 
cal improvements on any species of public property 
whatsoever,^! except property belonging to the fed¬ 
eral government, discussed infra subdivision b of 
this section. The exercise of this power does not 
involve any question of conflicting sovereignty,^^ 
nor is it repugnant to a constitutional provision that 
public property used for public purposes shall be ex¬ 
empt from taxation.^8 Nevertheless, the question 
whether public property shall be assessed for local 
improvements depends solely on the legislative 
will.^^ The power to subject public property to as¬ 
sessments for local improvements does not exist in 
the absence of statutes conferring it,^^ and it has 
been held that the power must be conferred either 
in express terms^® or by necessary implication.^*^ 

Property of park hoards. A municipal corpora¬ 
tion, such as a city, has been held to have no au¬ 
thority to assess property of another independent 
and coequal municipal corporation, such as a park 
commission, for local improvements.^® 


b. Federal Fropeity 

Property belonging to the federal government cannot 
be assessed by municipal corporations for local Improve¬ 
ments. 

Property belonging to the federal government 
cannot be assessed by municipal corporations for lo¬ 
cal improvements,^® and any attempt by a state to 
authorize municipal authorities to levy special as¬ 
sessments on the property of the United States 
would constitute an invasion of the rights of a dis¬ 
tinct sovereignty.®® However, the mere fact that 
property not owned by the United States is used, 
among others, by the United States, as an instru¬ 
ment for effecting its purpose to perform an obli¬ 
gation devolving on it to develop coal lands belong¬ 
ing to the Indians, will not relieve it from liability 
to assessment by a city for local improvements.®! 

c. State Fropeity 

The property of the state may be made subject to 
assessment for benefits accruing from local Improvements. 

In the absence of a constitutional provision to the 
contrary, the legislature has power to make prop¬ 
erty of a state situated within a municipality liable 
to special assessments for benefits accruing from lo¬ 
cal improvements,®® and the exercise of this power 
is not repugnant to a constitutional provision that 
public property used for public purposes shall be 
exempt from taxation.®® The power to subject the 
property of the state to assessments of this charac¬ 
ter does not exist in the absence of statutes confer¬ 
ring it,®^ and the power must be conferred either 


41. Fla.—^Blake v. City of Tampa. 

156 So. 97. 116 Fla. 348. 

Mich.—^Long* V. City of Monroe, 261 
N.W. 582. 266 Mich. 426. 

Mo.—^Normandy Consol. School Dial, 
of St. Louis County v. Wellston 
Sewer Dlst. of St. Louis County. 
App., 77 S.W.2d 477. 

44 C.J. p 522 note 65, p 623 note 69. 
Exemption of public property see 
infra S 1341. 

Waterway district 
City had authority to levy special 
assessment against waterway dis¬ 
trict for local Improvements.—State 
V. Commercial Waterway Dist. No. 
2, 278 P. 428, 162 Wash. 523. 

48L m.—^McLean v. Bloomington, 
106 Ill. 209. 

43. Ky.—Hager v. Gast, 84 S.W. 
656, 119 Ky. 602, 27 Ky.L. 129. 

44. Mo.—Clinton v. Henry County, 
22 S.W. 494, 116 Mo. 667, 37 Am. 
S.R. 416. 

46. N.J.—^Hudson County Paric 
Commission v. Jacobson, 40 A.2d 
201, 132 N.J.Law 287. 


Pa.—Borough of WlllEinsburg v. 
School Dlst. of Borough of Wil- 
klnsburg, 148 A. 77. 298 Pa. 193. 

48. Fla.—^Blake v. City of Tampa. 
166 Sa 97, 115 Fla. 848. 

Mo.—^Normandy Consol. School Dlst. 
of St. Louis County v. Wellston 
Sewer Dlst of St. Louis County, 
App., 77 S.W.2d 477. 

Pa.—^Borough of Wllkinsburg v. 
School Dist. of ■ Borough of Wll¬ 
kinsburg, 148 A. 77, 298 Pa. 198. 

47. FIcl—^B lake v. City of Tampa, 
166 So. 97, 116 Fla. 848. 

Mo.—^Normandy Consol. School Dist. 
of St. Louis County v. Wellston 
Sewer Dlst of St. Louis County, 
App., 77 S.W.2d 477. 

48L Ill.—^Bankers Life Co. v. Ghicar 
go Park Dlst, 47 N.E.2d 548, 318 
111A.PP. 214. 

44 C.J. p 627 note 29. 

49. U.S.—John K. & Catherine S. 
Mullen Benev. Corporation v. U. S., 
Idaho, 64 S.Ct 88, 290 U.S. 89, 78 
L.Ed. 192. 


Fla.—^Blake v. City of Tampa, 166 

So. 97, 116 Fla. 348. 

44 C.J. p 623 note 70. 

SO. Ill.—^McLean v. Bloomington, 
106 ni. 209. 

61. U.S.—Choctaw, etc., R. Co. v. 
Mackey, Okl., 41 S.Ct 583, 256 U.S. 
531, 65 L.Ed. 1076. 

68. Fla.—^Blake v. City of Tampa, 
166 So. 97,115 Fla. 348. 

N.T.—City of S 3 n*acuse v. State, 263 
N.T.S. 810, 147 Misc. 819. 

44 C.J. p 623 note 76. 

Property held In proprietary capacity 
Property acquired by state through 
tax sale and held by state in its 
proprietary capacity was subject 
to assessments for street improve¬ 
ment.—Conley v. Hkwley, 88 P.2d 
408, 2 Cal.2d 28. 

63. Ky.—^Hager v. Gast, 84 S.W. 

666, 119 Ky. 502, 27 Ky.L. 129. 

64b Mich. — Municipal Investors 
AsB’n V. City of Birmingham 290 
N.W. 90, 298 Mich. 814, aitened 
62 S.Ct. 976. 316 U.a 158, 86 LuEd. 
1841. 
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expressly^® or by necessary implication.®* While it 
has been held that statutes or charters, which in 
general terms confer on a municipality power to 
levy special assessments on property benefited by 
local improvements do not authorize municipalities 
to levy special assessments on state property,5^ it has 
also been held that the power to impose special as¬ 
sessments on state property is given by a statute 
which provides that all lots or parcels of land with¬ 
in a specified improvement district are subject to 
assessments for the purposes stated ''except such as 
may belong to the United States or are used as a 
cemetery.”®® 

Canal lands. Lands conveyed by a state to trus¬ 
tees for canal purposes, the trustees being vested 
with legal title to the lands with power to sell them 
and devote the proceeds to the completion of a ca¬ 
nal, are not state lands so as to be exempt from 
assessments for opening streets and other public 
places.®® 

Lands held in trust by the state for the benefit 
of a private person during his life, and after his 
death for the benefit of persons who cannot be as¬ 
certained until he dies, are not state lands and are 
subject to assessment for local improvements.®® 

Lands mortgaged for benefit of school fund. A 
city charter providing that the city in making as¬ 
sessments for benefits may assess benefits on the 
real estate “belonging to” the state situated within 
the city, and specially benefited, etc., imports bene¬ 
ficial ownership, but contains no implication that 
land on which the state has a mortgage for the 


benefit of the school fund may be assessed for bene¬ 
fits.®^ 

d. County Property 

Special assessments for local Improvements may be 
Imposed on county property. 

In the absence of constitutional prohibition the 
legislature may authorize the imposition of special 
assessments for local improvements on property of 
a county®® used for public purposes.®® The state 
may apportion a public burden on public, in com¬ 
mon with private, property, in proportion to the 
benefits conferred on that property;®* and this 
does not involve any questions of conflicting sov¬ 
ereignty.®® While it has been held that general 
power, conferred by statute on a city to levy spe¬ 
cial assessments on property benefited by local im¬ 
provements made by the city, gives it power to im¬ 
pose special assessments on property of a county 
which has been benefited by local improvements,®® 
it has also been held that county property used for 
a public purpose cannot be assessed by a city for 
local improvements except where the power to do 
so is given either expressly or by necessary impli¬ 
cation.®*^ 

e. Municipal Property 

Special aeaesements for local Improvementa may be 
Imposed on the property of a municipal corporation. 

In the absence of constitutional prohibition, the 
legislature may authorize the imposition of special 
assessments for local improvements on property 
owned by a municipal corporation®® and used for 


Miss.—Lord V. City of Kosciusko, 
164 So. 346, 170 Miss. 1G9. 

N.H.—Opinion of Justices, 89 A.2d 
765, 93 N.H. 478. 

Wash.—State v. City of Olympia, 18 
P.2d 848, 171 Wash. 694, adhered 
to 28 P.Sd 1118, 171 Wash. 594. 

44 C.J. p 523 note 78. 

65. Fla.—^Blake v. City of Tampa, 
166 So. 97. 116 Fla. 848. 

44 C.J. p 528 note 79. 

56. Fla.—^Blake v. City of Tampa, 
supra. 

44 C.J. p 523 note 80. 

67. Pa.—^Borough of Wilkinsburg v. 
School Dlst. of Borough of Wll- 
klnsburg, 148 A. 77, 398 Pa. 193. 

44 aJ. P 524 note 81. 

58. N.Y.—People v. Yonkers, 127 N. 

B. 698, 229 N.Y. 1, 7. 

44 C.J. p 624 note 83. 

68. IlL—Illinois, etc., Canal ▼. Chi¬ 
cago, 12 IIL 403. 

68. N.J.—*State v. Elizabeth, 47 A. 
455, 65 N.J.Law 483, affirmed 52 A. 
1130, 66 N.J.Law 688. 

44 C.J. p 624 note 84. 


61. Conn.—State v. Kllbum, 69 A. 
1028, 81 Conn. 9,129 Ani.S.R. 205. 

68. XJ.S.—^Huddleston v. Dwyer, C.C. 
A.Okl., 145 F.2d 311—Dwyer v. Le 
Flore County, C.C.A.Okl., 97 F.2d 
833. 

Ala.—^Alldredge v. Dunlap, 197 So. 
36, 240 Ala. 27—Jefferson County 
V. City of Birmingham, 178 So. 226, 
235 Ala. 199. 

Okl.—Clark v. City of Weatherford, 
288 P. 278, 148 Okl. 166. 

44 C.J. p 534 note 87. 

63. Fla.—Gainesville v. Alachua 
County, 68 So. 759, 69 Fla. 581, 
Ann.Cas.l917D 843. 

44 C.J. p 634 note 87. 

e4b Ill.—McLean County v. Bloom¬ 
ington, 106 HI. 209. 

65. 111.—McLean County v. Bloom¬ 
ington, supra. 

66. Colo.—^Board of Com’rs of 
Douglas County v. Town of Castle 
Rock, 46 P.2d 747, 97 Colo. 88. 

Mont.—State v. Jefferies^ 270 P. 638, 
83 Mont. 111. 


Okl.—Blythe v. City of Tulsa, 46 P. 
2d 310, 172 Okl. 586. 

44 C.J. p 624 note 90. 

67. Mo.—City of St Louis v. Senter 
Commission Co., 85 S.W.2d 21, 837 
Mo. 238—State ex rel. Kansas City 
V. School Dlst of Kansas City, 
62 S.W.2d 818, 333 Mo. 288. 

N.J.—^Hudson County Park Commis¬ 
sion, 40 A.2d 201, 122 N.J.Law 
287. 

Tenn.—State v. Hamblen County, 33 
S.W.2d 78. 161 Tenn. 675, rehear¬ 
ing denied 34 S.W.2d 715. 

44 C.J. p 524 note 91. 

ea XJ.S.—^Huddleston v. Dwyer, C.C. 
A.Okl., 146 F.2d 811—Dwyer v. Le 
Flore County, C.C.A.Okl., 97 F.2d 
828. 

Arlz.—City of Phcenlx v. Wilson, 5 
P.2d 411, 89 Arlz. 260. 

Cal.—Southlands Co. v. City of San 
Diego, 297 F. 521, 211 Cal. 646— 
City of Pasadena v. Chamberlain, 
36 P 2d 887, 1 Cal.App.2d 126, hear¬ 
ing denied 36 P.2d 892, I CalApp. 
2d 125. 
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public purposes;®® and where a municipality has 
statutory authority for exercising this power it may 
do so, although a portion of the total cost of the 
improvement for which the assessment is laid is to 
be paid out of the general municipal fund.^® 

Statutory authority is necessary to authorize the 
levy of an assessment on this class of property, 
and the statutes relied on as conferring the power 
must show the intent to make the property assess¬ 
able.*^® Authority conferred in express terms is, 
of course, sufficient,^® and so is authority conferred 
by necessary implication and according to some 
decisions authority can be conferred either in ex¬ 
press terms or by necessary implication.*^® Accord¬ 
ing to other decisions, general authority conferred 
to impose an assessment on the owners of property 
benefited by local improvement is sufficient to au¬ 
thorize an assessment of city property.^® 

The doctrine by which municipal property has 
been held liable to assessments for public improve¬ 
ments has been applied in the case of markets,^? 


parks,78 public squares,^® esplanades,®® and tun- 
nels.®^ The owner of wharf property cannot claim 
it as exempt from local assessment, as city prop¬ 
erty by dedication, where he retains the right to 
wharfage from those who land boats on it.®® 

Public streets on which an improvement is made 
cannot be assessed as being benefited by the im¬ 
provement,®® and this, of course, includes .street 
intersections since they are a part of the street it¬ 
self upon which the improvement is made.®^ Pub¬ 
lic streets of a city cannot be regarded as the prop¬ 
erty of the city, in the sense that a city hall, school- 
houses, and other public buildings owned by a mu¬ 
nicipality are such.®® 

f. School Property 

The legislature may authorize the Imposition of spe¬ 
cial assessments for local Improvements on public school 
property used for school purposes. 

The legislature may authorize the imposition of 
special assessments for local improvements on pub¬ 
lic school property used for school purposes,®® and 


Fla.—^Blake v. City of Tampa, 156 So. 
97. 115 Fla. 848. 

Mich.—Long V. City Of Monroe, 261 
N.W. 682. 266 Mich. 425. 

N.Y.—In re Public Park on Dupont 
Street and Extending Commercial 
Street in Borough of Brooklyn, 
City of New York, 284 N.Y.S. 694, 
184 Mlsc. 120. 

Okl.—Clark v. City of Weatherford, 
288 P. 278, 143 Okl. 166. 

44 C.J. p 625 note 94. 

69. Cal.—City of Pasadena v. Cham¬ 
berlain, 36 P.2d 387, 1 Cal.App.2d 
126, hearing denied 86 P.2d 392, 
1 Cal.App.2d 125. 

44 C.J. p 526 note 94. 

70. La.—Shreveport v. Weiner, 64 
So. 718, 134 La, 800. 

N.Y.—Ross V. New York, 8 Wend. 
338. 

71. CaL—City of Inglewood v. Los 
Angeles County, 280 P. 360, 20? 
Cal. 697. 

Idaho.—Coipos JHzls quoted la Rey¬ 
nard V. City of Caldwell, 21 P.2d 
627, 530, 68 Idaho 62. 90 A.L.R. 
1124. 

N.Y.—Lucas v. Board of Com'rs of 
Town of Montclair, 24 A.2d 829, 
128 N.J.Law 149, affirmed 83 A. 
2d 894, 130 N.J.Law 584—^Lucas v. 
Board of Corners of Town of Mont¬ 
clair, 24 A.2d 881, 128 N.J.Law 
152, affirmed 33 A.2d 894, 130 N.J. 
Law 533. 

44 C.J. p 626 note 97. 

72. Cal. — City of Inglewood v. Jjos 
Angeles County, 280 P. 360, 207 
CaL 697. 

Idaho.—Cozpns Jlizls quoted in Rey¬ 
nard V. City of Caldwell, 21 P.2d 
627, 630, 68 Idaho 62, 90 A.L.R. 
1124. 


N.J.—Green v. Hotallng, 44 N.J.Law 
347, affirmed 46 N.J.Law 207. 

73. Cal.—City of Pasadena v. Cham¬ 
berlain, 36 P.2d 387, 1 Cal.App.2d 
126, hearing denied 36 P.2d 392, 
1 Cal.App.2d 125. 

Mich.—^Long V. City of Monroe, 261 
N.W. 582, 265 Mich. 425. 

44 C.J. p 525 note 99. 

74. Wis.—Boyd V. Milwaukee, 66 N. 
W. 603, 92 Wis. 456. 

44 C.J. P 626 note 1. 

76. Mo.—Bridges Asphalt Co. v. Jac- 
obsmeyer, 142 S.W.2d 641, 346 Mo. 
609—City of St. Louis V. Senter 
Commission Co., 86 S.W.2d 21, 337 
Mo. 238—State ex rel. Kansas City 
V. School Dlst. of Kansas City, 62 
S.W.2d 813, 833 Mo. 288. 

44 C.J. p 626 note 2. 

78. Okl.—Blythe v. City of Tulsa, 
46 P.2d 810, 172 Okl. 686. 

44 C.J. p 626 note 3. 

Property not devoted to public use 
Property owned by a city not de¬ 
voted to a public use and which is 
specially benefited by a local Im¬ 
provement may be assessed for local 
improvements under general statu¬ 
tory authority to assess property 
benefited by local Improvements.— 
U. S. Drainage, etc., Co. y, Medford, 
C.C.^LkCajss., 274 P*. 556. 

77. N.Y.—In re Church St., 49 Barb. 
465. 

78. N.Y.—^In re Public Park on Du¬ 
pont Street and Eztendinfir Com¬ 
mercial Street in Borough of 
Brooklyn, City of New York, 284 
N.Y.S. 694. 134 Mlsc. 120. 

44 C.J. p 526 note 6. 

79. UL—Scammon v. Chicago, 42 
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Ill. 192—^Higgins y. Chicago, 18 IlL 
276. 

80. La.—Shreyeport y. Weiner, 64 
So. 718, 184 La. 800. 

81. Cal.—^Residential Development 
Co. of San Francisco v. Andriano, 
269 P. 186. 93 CalJLpp. 166. 

82. Ohio.—^Boeres y. Strader, 1 Cine. 
Super. 57. 

83. Ky.—Gardner v. City of Padu¬ 
cah, 11 S.W.2d 693, 226 Ky. 652. 

Okl.—Corpus Jbrls cited in Yeeunaan 
y. Oklahoma City, 72 P.2d 867, 869, 
181 Okl. 43. 

44 C.J. p 526 note 10. 

84. Ill.—Holt V. Bast St. Louis, 87 
N.E. 927, 150 Ill. 530. 

Mo.—^Bridges Asphalt Co. y. Jacobs- 
meyer, 142 S.W.2d 641, 846 Mo. 
609. 

85. N.Y.—Smith v. Buffalo, 86 N.Y.S. 
636, 90 Hun 118, affirmed 64 N.B. 
62, 169 N.Y. 427. 

86L U.S.—Huddleston y. Dwyer, C.C. 
A.Okl., 145 F.2d 811—Dwyer y. 
Le Flore County, C.G.A.Okl., 97 F. 
2d 828. 

Cal.—Cowart v. Union Paving Co., 14 
P.2d 764, 216 Cal. 875, 88 A.L.R. 
1186. 

Fla.—^Blake v. City of Tampa, 156 
So. 97, 115 Fla. 348. 

Mont.—School Dlst. No. 1, Lewis 
and Clark County, y. City of Hel¬ 
ena, 287 P. 164, 87 Mont. 800. 
Okl.—Board of Ed. of City of Chlck- 
asha v. City of Chlckasha ex reL 
Pool, 165 P.2d 723. 195 OkL 127— 
Wilson y. City of Hollis, 142 P.2d 
688, 198 Okl. 241, 150 A.L.R. 1886— 
Clark v. City of Weatherford, 288 
P. 278. 143 Okl. 166. 

Pa.—City of Philadelphia, to Use of 
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it has been held that, even though the statute mak¬ 
ing school property liable for special assessments 
provides that the assessments shall be a lien on the 
property, the validity of the assessments is not 
thereby impaired®^ as the courts will invoke any 
appropriate remedy to meet the exigencies of the 
particular case.®® While it has been held that pow¬ 
er conferred by statute on a city to levy special as¬ 
sessments on property benefited by local improve¬ 
ments made by the city gives it power to impose spe¬ 
cial assessments on public school property used for 
school purposes,®® it has also been held without 
qualification that school property used for school 
purposes cannot be assessed by a city for local im¬ 
provements in the absence of statutes granting the 
right to levy such assessments against such prop¬ 
erty, either expressly®® or by clear implication,®^ 
especially where the only remedy provided by char¬ 
ter or statute for the enforcement of an assessment 
is not applicable to public property.®® 

Property donated by the federal government to a 
state in trust to be used for school purposes and for 
no other purposes whatsoever is not liable for as¬ 
sessments for local improvements.®® 

Lands not used for school purposes. It has been 


held that land not used for school purposes may be 
subject to assessment,®* although exempt when used 
for school purposes.®® It has also been held, how¬ 
ever, that school property is subject to assessment 
whether or not it is used for school purposes.®® 

Universities and colleges. Lands, title to which 
is in a university or college board or corporation, 
being held for the public educational purposes of 
the state, may be subject to assessment for local 
improvements.®^ 

§ 1333. Public Service Corporations in Gen¬ 
eral 

The mains and pipes of gaslight companies and the 
poles and wires of telegraph, telephone, and electric com¬ 
panies have been held not assessable for local Improve¬ 
ments as “lots and parcels of land." 

. The mains and pipes of gaslight companies®® and 
the poles and wires of telegraph, telephone, and 
electric companies®® have been held not assessable 
for local improvements as “lots and parcels of 
land-”i 

§ 1334. Railroad Property 

a. In general 

b. Rights of way or tracks 


V. School DlsL of Philadelphia, 40 
Pa.Dl8t. & Co. 47, 8S MunJLi.R. 
170. 

44 C.J. p 526 note 14. 

Exemption of school property see In¬ 
fra S 1848. 

Server or sower oonaeotion 

School district caxmot be assessed 
for mere Inclosure of stream or pro¬ 
vision for removal of surface water 
under a statute authorizing assess¬ 
ment for sewer or sewer connection. 
—Boroug:h of Wllklnsburgr v. School 
Dlst. of Borough of Wllkmsburg, 148 
A. 77, 298 Pa. 193. 

87. Mont.—Eallspell v. Flathead 
County School Dlst. No. 5, 122 P. 
742, 45 Mont. 221, 230, Ann.Cas. 
1918D 1101. 

Property subject to lien of special 
assessment generally see infra S 
1667. 

88. Mont.—-Eallspell v. Flathead 
County school Diet. No. 6, supra. 

44 aj. p 527 note 17. 

89l ni.—^Troutman v. City of Zelg- 
ler, 158 N.E. 865, 827 IIL 251. 
Iowa.—Schumacher v. City of Clear 
Lake. 289 N.W. 71, 214 Jowa 84. 
Mont.—School Dlst. No. 1. Lewis and 
dark County, v. City of Helena, 
287 P. 164. 87 Mont 800. 

N.<L-Clty of Raleigh v. Raleigh City 
. Administrative Unit and Dlst of 
Stkte Public. school Systeno, 26 
S JL2d 591, 223 N.C. 816. 


Ohio.—^McEeehen v. Board of Educa¬ 
tion, 26 Ohio N.P.,N.S., 178. 

44 C.J. p 626 note 16. 

Constitutloii held not violated 
Ill.—^Troutman v. City of Zelgler, 
158 N.E. 865, 327 Ill. 251. 

90 . Minn.—^Independent School Dlst. 
of White Bear Lake v. City of 
White Bear Lake, 292 N.W. 777, 208 
Mmn. 29. 

Mo.—City of St. Louis v. Senter Com¬ 
mission Co., 85 S.W.2d 21, 387 Mo. 
238—State ex rel. Kansas City v. 
School Dlst of Kansas City, 62 S. 
W.2d 818, 838 Mo. 288—^Normandy 
Consol. School Dist. of St. Louis 
County v..Well8ton Sewer Dlst of 
St. Louis County, App., 77 S.W.2d 
477. 

N.M.—Oliver v. Board of Trustees of 
Town of Alamogordo, 1 P.2d 116, 
85 N.M. 477. 

'44 C.J. p 627 note 19. 

Strict oO]istraotlo& 

Statute authorizing assessment of 
school district for sewers and sewer 
connections must be strictly con¬ 
strued, thereby precluding assess¬ 
ment for culvert covering creek bed. 
—Borough of Wilkinsburg v. 'School 
Dist. of Borough of Wilkinsburg, 
148 A. 77, 298 Fa. 193.. . 

81- Mo.—City of St. Louis v. Senter 
Commission Co« 86 S.W.2d 21, 887 
-Mo. 288—State ex rel. ICansas City 
V. School Dlst. of Kansas City, 62 
S.W.2d 818. 838 Mo. 288—Norman- 
dy Consol. .School Dist. of St 
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Louis County v. Wellston Sewer 
Dlst. of St. Louis County, App., 77 
S.W.2d 477. 

44 C.J. p 527 note 19. 

98. Minn .—St Louis County v. Du¬ 
luth Bd. of Education, 168 N.W. 
686, 183 Mmn. 886. 

44 C.J. P 627 note 20. 

93: Ohio!—^Poock v. Ely, 4 Ohio Clr. 
Ct. 41, 2 Ohio Clr. Dec. 408. 

94. Ark.—^Ft Smith School Dlst. v. 
Board of Impr. Dlst. No. 1, 46 S.W. 
418, 66 Ark. 343. 

Cal.—^Witter v. Mission School Dist., 
58 P. 906,' 121 Cai. 850, 66 Am.S.R. 
88. 

95. Cal.—City St. Impr. Co. v. Cali¬ 
fornia Univ., 96 P. 801, 158 Cal. 
776, 18 L.RA.,N.S.. 451. 

Exemption of school property gen¬ 
erally see infra S 13*8. 

9a Ill.—Chicago V. Chicago, 69 N.E. 

580, 207 Ill. 87. 

44 C.J. P 627 note 25. 

97- CaL—City St. Impr. Co. v. Cali¬ 
fornia Univ., 96 P. 801, 168 Cal. 
776. 18 L.R.A.,N.S., 451. 

44 C.J. p 627 note 28. 

Exemption of universities and col¬ 
leges see Infra S 1343. 

9a N.Y.—Elwood V. Rochester, 43 
Hun 102, affirmed 25 N.E. 238, 122 
N.T. 229. 

99. N.Y.—^Elwood V. Rochester, su¬ 
pra. 

Im N.Y.—^Elwood ,v, Rochester, su¬ 
pra. 
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c. Depots, yards, etc. 

d. Property not used for railroad pur¬ 

poses 

e. Duty under statute, charter, or fran¬ 

chise 

ft. In Gleneral 

Ai a general rule, property of railroads may be made 
liable to special assessments for local Improvements. 

Although there is some authority to the con¬ 
trary,^ as a general rule, unless expressly exempted 
by legislation or by organic law, property of rail¬ 
roads may by appropriate legislation be made liable 
to special assessments for local improvements.^ 
Such an assessment has been held valid notwith¬ 
standing the failure of the statute expressly to au¬ 
thorize the assessment of railroad property.^ 


b. Bights of Way or Tracks 

Assessments for local Improvements may sometimes 
be Imposed on railroad rights of way or tracks. 

While it has been held in some jurisdictions that 
railroad rights of way or tracks are not subject to 
assessmei^t for local improvements,^ in many juris¬ 
dictions such property has been held subject to an 
assessment of benefits arising from a public im¬ 
provement where the statutes or charters have 
been considered sufficient to impose liability to spe¬ 
cial assessments on this class of property,^ and such 
provisions have been held not in violation of the 
organic law of either state or federal government.^ 
Such property is liable to assessment for local im¬ 
provements where it is expressly so provided by 
statute or charter,^ but there is a conflict of au- 


2. Ala.—City of Birmingham v. Sea¬ 
board Ajr Line Ry. Co.. 148 So. 
425. 227 Ala. 77. 

3. U.S.—Carolina & N. W. Ry. Co. v. 
Town of Clover, S.C., C.C.AS.C., 46 
F.2d 895—City of Orangeburg v. 
Southern Ry. Co., D/::.S.C., 65 F. 
Supp. 171, reversed on other 
grounds, C.C.A., 145 F.2d 725. cer¬ 
tiorari denied 66 S.Ct. 866, 324 U.S. 
860, 89 L.Ed. 575. 

Cal.—Cowart v. Union Paving Co., 14 
P.2d 764, 216 CaL 376, 88 A.L.R. 
1186. 

Colo.—^House V. Board of Com'rs of 
Larimer County, 300 P. 998, 89 
Colo. 196. 

Ky.—ChesapeaJce ft O. R. Co. v. City 
of Morehead, 4 S.W.2d 726, 228 
Ky. 698. 

Mo.—City of Higglnsvllle ex rel. and 
to Use of Kasco, Inc., v. Alton R. 
Co., 171 S.W.2d 795, 237 MoJLpp. 
1204. 

N.T.—Syracuse, B. ft N. T. R. Co. v. 
Van Amburgh, 229 N.Y.S. 10, 223 
App.Dlv. 486, affirmed 168 N.E. 422, 
251 N.Y. 648. 

S.D.—Chicago & N. W. Ry. Co. v. 
City of Hot Springs, 218 N.W. 876, 
62 S.D. 484. 

Tenn.—Corpus Juris olted In Johnson 
City V. Carolina C. ft O. Ry. Co., 48 
S.W.2d 215, 216, 168 Tenn. 288— 
Chattanooga Station Co. v. City of 
Chattanooga, 15 Tenn.App. 117. 

44 C.J. p 628 note 36. 

Exemption of railroad property see 
infra 8 1846. 

Necessity for special benefit see In¬ 
fra 9 1870. 

4i Colo.—Post Printing, etc., Co. v. 
Denver, 189 P. 29, 68 Colo. 60. 

5. Colo.—^House V. Board of Com’rs 
of Larimer County, 800 P. 998, 89 
Colo. 196. 

Pa.—^Borough of Allgulppa v. Pitts¬ 
burg ft L. E. R. Co.. 94 Pa.Super. 
279. 

44 C.J. p 529 note 51. 


Appropriation to publlo use 

In some Jurisdictions the power to 
assess railroad rights of way and 
roadbeds Is denied on the ground that 
It Is land appropriated to a public 
use.—^Boston v. Boston, etc., R. Co., 
49 N.E. 95. 170 Mass. 95—44 C.J. 
p 529 note 5*5. 

Property not subjeot to sale 

The power to assess for local im¬ 
provements property of the chai^ 
acter under consideration was denied 
apparently on the ground that it is 
against public policy to enforce the 
assessment by sale.—Southern Cali¬ 
fornia R. Co. V. Workman, 79 P. 
586, 82 P. 79. 146 Cal. 80, 2 Ann.Cas. 
688-—44 C.J. p 529 note 66. 

Permanent railroad purpose 

Railroad rights of way are exempt 
from street Improvement assess¬ 
ments only where user thereof Is 
evidently permanently for railroad 
purposes.—^In re Schenectady Sewer 
Assessment, 236 N.Y.S. 455, 134 Mlsc. 
810. 

Kand as part of right of way 

Graded slope protecting railroad 
tracks from slides from hillside was 
properly deemed part of right of way 
exempted ftom paving assessment.— 
Borough of Aliqulppa v. Pittsburg 
ft L. E. R. Co., 94 Pa.Super. 279. 

e. Md.—^Maryland ft P. R. Co. v. 

Nice, 46 A.2d 109, 186 Md. 429. 

N.C.—^In re Southern Ry. Co. Paving 
Assessment, 147 S.E. 801, 196 N.C. 
766. 

S.D.—Chicago ft N. W. Ry. Co. v. 
City of Hot Springs, 218 N.W. 876, 
62 S.D. 484. 

Tenn.—Johnson dty v. Carolina C. ft 
O. Ry. Co., 43 S.W.3d 216, 163 
Tenn. 283—^Ity, of Rockwood v. 
Cincinnati, N. O. ft T. P. Ry. Co., 
22 S.W.2d 287, 160 Tenn. 81. 

44 C.J. p 630 note 60. 

Statutory authority Indispensable 
Ala.—City of Birmingham v. Sea¬ 
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board Air Line Ry. Co., 148 So. 
426, 227 Ala. 77. 

44 C.J. p 630 note 70. 

Right of way naoessary to opera¬ 
tion 

(1) Railroad’s main line right of 
way held by easement. Including 
roadbed In use was held not within 
statute authorizing municipal Im¬ 
provement assessments where prop¬ 
erty was In actual use as part of 
railway system and necessary to its 
operation.—City of Birmingham v. 
Seaboard Air Line Ry. Co., supra. 

(2) An assessment Is not in¬ 
validated by the fact that the ef¬ 
fect of a sale to pay the assessment 
would be to sever an Integral part 
of the railway.—Choctaw, etc., R. Co. 
V. Mackey, Okl., 41 S.Ct 583, 266 
U.S. 631, 65 L.Ed. 1076—44 C.J. p 
680 note 66. 

. (3) This Is especially true where 
It would interfere with the opera¬ 
tion of the road.—^Kmston v. At¬ 
lantic, etc., R. Co., 110 S.E. 646, 183 
N.C. 14. 

liots outside roadbed 

Lots lying outside railroad's road¬ 
bed, but within lateral lines of right 
of way held by easement have been 
held not within statute authorizing 
municipal Improvement assessments. 
—City of Birmingham v. Seaboard 
Air Line Ry. Co., 148 So. 426, 227 Ala. 
77. 

7. Mo.—Gllsonite Constr. Co. ▼. St. 
Louis, etc., R. Co., 144 S.W. 1086, 
240 Mo. 650. 

Wis.—Superior t. Lake Superior 
Terminal, etc., R. Co., 140 N.W. 
26, 152 Wls. 889. 

8, Mo.—City of Higglnsvllle ex rel. 
and to Use of Kasco, Inc., v. Alton 
R. Co., 171 S.W.2d 795, 287 Mo.ApiK 
1204. 

Express authority ladlspenaabla 
Ky.—LoulsviUe ft N. R. Co. v. City 



§ 1334 


MUNICIPAL CORPORATIONS 


63 C.J.S. 


thority as to whether the track and right of way are 
subject to assessment under the language of stat¬ 
utes couched in general terms.^ 

On the one hand, it has been held that an assess¬ 
ment is authorized by statutes authorizing an as¬ 
sessment against ''all property” within the assess¬ 
ment district,^® or fronting on or adjoining the im¬ 
provement and this class of property has been 
held to be embraced within the terms "real estate” 
or "land,”12 "property,”1® "lot,”i^ "parcel of 
ground,”15 "lots and parcels of land,”i5 and "a lot, 
piece or parcel.”!^ It has also been held that it is 
embraced within the terms "abutting*'i8 or "con¬ 
tiguous” property.i® 

On the other hand, there is authority to the ef¬ 
fect that this class of property is not included in 
the terms "lots,”20 "lot or parcel of land,”2i or 
"lots, blocks, tracts, or parcels of land.”22 So it 
has been held that a tract in a city street used for 
a right of way by a railroad company is not property 
owned or controlled by it, but owned by the public 
and controlled by the municipality exclusively.23 


Under a statute authorizing the levy of special taxes 
to pave "streets” no power exists to levy a special 
tax against a railroad company for the paving of a 
part of its right of way not used or necessary for 
right-of-way purposes and which the public has 
used as part of a public street for many years.24 

Whether the company owns the land in fee or 
holds merely an easement therein has been held not 
material in determining its liability to assessment,25 
although there is also authority to the contrary.26 
It has also been held that the fact that a railroad 
right of way would in the event that the use as a 
railroad was abandoned revert to the grantor does 
not prevent the assessment thereof for a local im- 
provement.27 A mere license, however, given to 
one railroad company to run its trains over the 
track of another company does not invest the for¬ 
mer company with such ownership in the right of 
way as can be subjected to special assessments.^^ 

Particular improvements. It has been held that 
assessments may be levied against railroad rights 
of way or tracks for drains,22 grading,3® gravel- 


of Frankfort. 40 S.W.2d 288, 289 
Ky. 670. 

44 C.J. p 631 note 72- 
Zmproveiaent Inteneotlng zlgbt of 
way 

Under statute providing that rail¬ 
road rights of way shall be subject 
to assessment for public Improve¬ 
ment by cities in same manner and 
to same extent as realty of others, 
railroad may be assessed for im¬ 
provement of a highway intersecting 
a right of way as well as for im¬ 
provement of highways running 
alongside of right of way.—City of 
Hlgginsville ex rel. and to Use of 
Ehsoo, Inc., V. Alton R. Co., 171 8. 
W.2d 796. 237 Mo.App. 1204. 

9, Wls.—Chicago. M. & St. P. Ry. 
Co. V. Milwaukee, 62 N.W. 417, 
89 Wls. •506, 28 L.R.A. 249. 

The system and policy of each 
state enter largely into the question 
and give to it a local character.— 
Chicago, M. & St P. Ry. Co. v. Mil¬ 
waukee, supra. 

10b Mo.—Gilsonlte Constr. Co. v. St 
Louis, etc., R. Co., 144 S.W. 1086, 
240 Mo. 650. 

11. Mo.—^Heman Constr. Co. v. Wa¬ 
bash R. Co., 104 S W. 67, 206 Mo. 
172, 121 AmS.R. 649, 12 L.RJL, 
N.S., 112, 12 Ann.Cas. 630. 

44 C.J. p 531 note 74. 

13. U.S.—^Mackey v. Choctaw, etc., 
R. Co., Okl., 261 F. 842. 

44 C.J. p 531 note 75. 

18. lowab—Chicago, etc., R. Co. v. 
Churdan, 195 N.W. 996, 196 Iowa 
1057. 

44 C.J. p 631 note 76. 


14. Ky.—^Louisville, etc., R. Co. v 
Barber Asphalt Paving Co., 76 S. 
W. 1097, 116 Ky. 856. 25 Ky.L. 1024, 
affirmed 25 S.Ct 466, 197 U.S. 430. 
49 UBd. 819. 

15b Iowa.—Chicago, etc., R. Co. v. 
Churdan, 195 N.W. 996, 196 Iowa 
1067. 

44 C.J. p 631 note 78. 

16. N.D.—Minneapolis, etc., R. Co. v. 
Minot 193 N.W. 876, 31 N.D. 813, 
37 A.L.R. 211. 

17. Okl.—Oklahoma R. Co. v. Sev- 
ems Pav. Co., 170 P. 216, 67 Okl. 
206. 

18. U.S.—^Town of Clayton v. Colo¬ 
rado & S. Ry. Co., C.aA.N.M., 51 
P.2d 977, 82 A.L.R. 417. 

44 C.J. p 531 note 81. 

"Owner" of abutting property 
Under a city charter provision that 
“owner" of abutting property may be 
assessed for a paving improvement, 
a railway company having a right of 
way only is nevertheless subject to 
special assessment as an “owner" 
of abutting property.—Woodward 
Governor Co. v. City of Loves Park, 
Winnebago County, 82 N.E.2d 887, 
336 llLApp. 528. 

Bight of way whoUy within a 
street is not abutting property with¬ 
in the rule. 

Ind.—^Indianapolis, etc., R. Co. v. 
Capitol Pav., etc., Co., 54 N.B. 
1076, 24 IndJLpp. 114. 

N.C.—Town of Lenoir v. Carolina & 
N. W. Ry. Co., 140 S.B. 618, 194 I 
N.C. 710. 


19. lU.—Chicago, etc., R. Co. v. Mo¬ 
line, 41 N.B. 877, 158 Ill. 64. 

44 C.J. p 531 note 82. 

80. Iowa.—Chicago, etc., R. Co. v. 
Ottumwa, 88 N.W. 1074, 112 Iowa 
300, 61 L.R.A. 763. 

44 C.J. p 581 note 83. 

81. Or.—Fay v. Portland, 196 P. 828, 
99 Or. 490. 

44 C.J. p 581 note 84. 

22. Wash.—^In re Seattle, 119 P. 798, 
66 Wash. 277. 

44 C.J. p 531 note 85. 

83. Mont.—Chicago, etc., R. Co. v. 

Poland, 172 P. 541. 64 Mont. 497. 

44 C.J. p 681 note 86. 

SA. Kan.—Atchison, etc.. R. Co. v. 

Cherryvale, 128 P. 874, 87 Kan. 57. 
44 C.J. p 681 note 87. 

85. OkL—St. Louls-San Francisco 
Ry. Co. V. City of Tulsa., 41 F.2d 
116, 170 Okl. 898. 

44 C.J. p 680 note 63. 

86. Wash.—^In re Seattle, 119 P. 798^ 
66 Wash. 277. 

44 C.J. P 630 note 62. 

87. U.S.—Choctaw, etc., R. Co. v. 
Mackey. Okl.. 41 S.Ct. 682. 256 U. 
S. 631, 65 L.Bd. 1076. 

44 C.J. p 630 note 64. 
as. Ill.—^Louisville, etc., R. Co. v. 
East St. Louis, 25 N.B. 962, 134 
Ill. 666. 

29. Ill.—^Rich V. Chicago, 88 N.E 
255, 152 Ill. 18. 

30. U.S.—^Illinois Gent. R. Co. v. De¬ 
catur, Ill., 13 S.Ct. 293, 147 U.S. 
190, 37 L.Ed. 133. 

Ind.—Pittsburgh, etc., R. Co. v. 
Hays, 44 N.B. 875, 45 N.B. 676, 46 
N.B. 597, 17 Ind.App. 26L 
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ing.si lighting,®* paving,®* sewers,** sidewalks,*® 
and water mains.** 

c. Depots, Yards, Etc. 

As a general rule, the lands of a railroad company 
used for depots, stations, or terminals are subject to spe¬ 
cial assessment for local Improvements. 

While there is some authority to the contrary,87 
as a general rule the lands of a railroad company 
used for passenger or freight depots, stations, or 
terminals are subject to special assessment for lo¬ 
cal improvements ;88 and this is so although the 
company has no more than an easement in the lands 
so used®9 or although the company’s right of way 
and tracks thereon traverse the fend occupied by 
the buildings.49 So also railroad yards,^i sidings,^® 
storage tracks,^® roundhouses,^^ shops,^® power 
plants,^® storage plants,^^ car barns,^8 and ware¬ 
houses^® are susceptible to special benefit from lo¬ 
cal improvements made by a municipality and may 
be made liable to special assessment or special tax¬ 
ation to defray the cost of such improvements. 

d. Property Not Used for Eailroad Purposes 

Ordinarily property owned by a railroad but not used 
for railroad purpotea la subject to special assessment for 
local Improvements. 


Ordinarily property owned by a railroad but not 
used for railroad purposes is subject to special as¬ 
sessment for local improvements in the same man¬ 
ner and to the same extent as property owned by 
an individual,®^ especially where the property is 
actually devoted to other business purposes in like 
manner as property is so devoted by private indi¬ 
viduals,®^ or where the property has been leased to 
private individuals who use it for ordinary business 
purposes.®® Where the property is actually devot¬ 
ed to ordinary business purposes, it will be assess¬ 
able if benefited by local improvements whether or 
not its use is restricted by grant to railroad pur¬ 
poses.®® So it has been held that land of a railroad 
company not necessary to the exercise of its fran¬ 
chise, or within projected plans contemplating its 
use for such purposes, is properly assessed for local 
improvements, although in the exigencies of its le¬ 
gitimate business the company may at some future 
time need the property for railroad purposes;®^ 
and some cases have gone even further and held that 
property not a part of the right of way or used for 
railroad purposes is subject to assessment, even 
though it is probable that in the near future it will 


31. Ind.—^Pittsburgh, etc., R. Co. v. 
Hays. suprcL 

32. Miss.—^New Orleans & N. EL R. 
Co. V. City of Picayune, 145 So. 101, 
164 Miss. 787. 

33. Tenn.—Johnson City v. Carolina, 
a & O. Ry. Co., 48 S.W.2d 215, 168 
Tenn. 288. 

44 C.J. p 682 note 98. 

34. N.D.—^Minneapolis, etc., R. Co. 
V. Minot, 199 N.W. 875, 61 N.D. 
818, 823, 87 A.LuR. 211. 

44 C.J. p 582 note 99. 

3& IlL—Illlnois Cent. R, Co. v. Peo¬ 
ple, 48 N.E. 215, 170 Ill. 224. 

Wls.—Superior ▼. Lake Superior Ter^ 
mlnal, etc., R. Co., 140 N.W. 26, 152 
Wls. 889. 

36. N.D.—^Minneapolis, etc., R. Co. ▼. 
Minot, 199 N.W. 875, 31 N.D. 813, 37 
A.L.R. 211. 

37. Ala.—City of Birmingham v. 
Seaboard Air Line Ry. Co., 148 So. 
425, 227 Ala. 77~-Clty of Mobile v. 
Mobile & O. R. Co., 147 So. 606. 226 
Ala. 693. 

44 C.J. p 534 note 43. 

38. U.S.—^Northern Pac. Terminal 
Co. of Oregon v. City of Portland, 
C.C.A.Or., 80 F.2d 738, certiorari 
denied 56 S.Ct. 591, 297 U.S. 716, 
80 L.Ed. 1002. 

Tenn.—City of Rockwood v. Cincin¬ 
nati, N. O. & T. P. Ry. Co., 22 S. 
W2d 287, 160 Tenn. 31—Chatta¬ 
nooga Station Co. v. City of Chat¬ 
tanooga, 15 Tenn.App. 117. 

44 C.J. p 634 note 44. 

63 C.J.S.—68 


Sewerage system 

Where city sewerage system was 
capable of being used by railroad 
terminal company in connection with 
Its union station, and company could 
receive special benefits In that sys¬ 
tem would permit sewage disposal, 
basement drainage, and increased 
surface drainage, value of property 
was so Increased by improvement as 
to Justify assessment against prop¬ 
erty for Improvement.—^Northern 
Pac. Texinlnal Co. of Oregon v. City 
of Portland. C.C.A.Or., 80 F.2d 738, 
certiorari denied 64 S.Ct. 591, 297 U. 
S. 716, 80 L.Ed. 1002. 

39. U.S.—St. Louls-San FTancisco 
R. Co. V. Tulsa, C.C.A.Okl., 15 F.2d 
960. 

40- Ill.—Chicago, etc., R. Co. v. Chi¬ 
cago, 28 N.EL 1108, 189 Ill. 573. 
41. N.T.—In re Now York, 136'N.E. 

826, 233 N.Y. 887. 

44 C.J. p 684 note 47. 

48. I7.Y.—Matter of Henner, 211 N. 
Y.S. 334, 125 Mlsc. 472. affirmed 
216 N.Y.S. 844, 217 App.Dlv. 786. 

43. N.Y.—^Matter of Henner, supra. 

44. Kan.—Atchison, etc., R. Co. v. 
Peterson, 48 P. 877, 6 Kan.App. 108, 
affirmed 51 P. 290. 

45. Kan.—Atchison, etc., R. Co. v. 
Peterson, supra. 

46. Ill.—Oak Park v. Chicago, etc., 
R. Co., 120 N.E. 761, 285 111. 469. 

47. N.Y—New York, etc, R. Co. v. 

I Yonkers, 144 N.E. 490. 238 N.Y. 165. 
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48. Ill.—Oak Park v. Chicago, etc., 
R Co., 120 N.E. 761. 285 Ill. 459. 

N.Y.—^In re Public Playground, 157 
N.Y.S. 991, 93 Mlsc. 289. 

49. Kan.—^Atchison, etc., R. Co. v. 
Peterson. 48 P. 877, 5 Kan.App. 103, 
affirmed 51 P. 290. 

sa Ala.—City ^of Birmingham v. 
Seaboard Air Line Ry. Co., 148 So. 
425, 227 Ala. 77. 

N.J.—^New York & G. L. Ry. Co. v. 
City of East Orange, 178 A. 152, 12 
N.J.Misc. 556—Corpus Jtizls quoted 
la New Jersey & H. R. Ry. & Fer¬ 
ry Co. V. Hackensack Improvement 
Commission, 150 A. 242, 243, 8 N. 
J.Misc. 890, affirmed 164 A. 637, 
107 N.J.Law 585. 

44 C.J> p 535 note 56. 

51. Ill.—^Lincoln v. Chicago, etc., R. 

Co., 104 N.E. 277, 262 Ill. 11, 20. 

44 G.J. P 586 note 67. 

58. Ill.—St Anne v. Cincinnati, etc., 
R. Co., 134 N.E. 42, 801 111. 4l4. 
44 C.J. p 635 note 68. 

63. Ill.—^Hlghwood V. Chicago, etc, 
Electric R. Co., 109 N.K 270, 268 
lU. 482. 

54. Ala.—City of Birmingham v. 
Seaboard Air Line Ry. Co., 148 So. 
425, 227 Ala. 77. 

N.J.—Corpus juris quoted in New 
Jersey & H. R. Ry. & BUrry Co. v. 
Hackensack Improvement Commis¬ 
sion, 150 A. 242, 248, 8 N.J.Misc. 
890, affirmed 164 A. 627, 107 N.J. 
Law 535. 

44 C.J p 535 note 6L 
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be required for such purposes,®® Where, however, 
an authorized right of way has been acquired by a 
railroad company over which it has construct¬ 
ed and is operating its road, and such right of 
way is not devoted to any other use, it is in le¬ 
gal contemplation land used for railroad purposes, 
although the entire right of way may not, for the 
time being, be occupied by tracks or other railroad 
appliances,®® 

e. Duty irnder Statute, Charter, or’Franchise 

The teglalatura may authorize a municipal corporation 
to Impose on a railroad company whose tracks occupy 
a part of a street the duty of paving or keeping In re¬ 
pair the part of the street so occupied, or the part so 
occupied and a designated number of feet on each aide 
of the tracks. 

The legislature may authorize a municipal corpo¬ 
ration to impose on a railroad company whose 
tracks occupy a part of a street the duty of paving 
or keeping in repair the part of the street so occu¬ 
pied, or the part so occupied and a designated num¬ 
ber of feet on each side of the tracks®? and may 
give it the power to enforce this duty.®® The ac¬ 
ceptance of the franchise constitutes an express 
agreement by the company to make the improve¬ 
ment;®® and it cannot defend enforcement of lia¬ 
bility thereunder on any of the grounds that would 
have been available to abutting lot owners®® or to 
the company itself if not bound by such contract ob- 
ligations.®! 

Equivalent of an assessment. Where a railroad 
company is required by its charter or franchise or 
by contract to improve or keep in repair in a desig¬ 
nated way a portion of the street occupied by it, 
this is regarded as equivalent to an assessment,®^ 
and, if the work is not done by the company itself, 
it is not permissible to assess the cost of the im¬ 


provement against either the abutting owners®® or 
against the municipality at large,®® 

Exemption from other liabilities. Another con¬ 
sequence of such requirement is that the railroad 
company is exempted from liability to assessments 
for any other improvements or repairs than those so 
designated.®® Nevertheless, provisions in a street 
railway franchise, defining the grantee’s obligation 
to pave certain portions of the city streets occupied 
by its lines, do not affect the city’s right to impose 
a paving tax on a strip of land, in the center of the 
street paved, owned by the company in fee,®® since 
it is the land supposed to be benefited.®^ 

Relieving company of dtiiy to pay. Where a com¬ 
pany is obliged by its charter to pave all streets up¬ 
on which it lays its tracks, the abutting property 
owner is relieved of the duty of paying the cost of 
such paving; and where the city, under statutory 
authority, enters into a contract with the railway 
company by which it relieves the latter of the duty 
of paving such streets in consideration of the an¬ 
nual payment of a sum of money, the city assumes 
the paving obligation which the railway company 
was originally bound to discharge, and cannot there¬ 
after successfully maintain a claim to the use of a 
contractor against the abutting property owner for 
the cost of such paving.®® 

§ 1335. Street Railroad Property 

a. In general 

b. Tracks, right of way, or franchise 

a. In (General 

At a general rule, the property of etreet rallroade 
may be made liable for special assessments for local Im¬ 
provements. 

As a general rule, unless expressly exempted by m 


55. WlB.—Chicago, etc., R. Co. v. 
Mllwaulcee, 6S N.W. 417, 89 Wit. 
606, 28 L 1 .R.A. 249, overruled on 
other grounds 183 N.W. 1120, 148 
Wla. 89. 

44 C.J. p 685 note 63. 

68. N.J.—New York Bay R. Co, v. 
Newark, 83 A. »62, 82 N.J.Law 591 
—^Delaware River Bridge R. & 
Bridge Co. v. Township Commit¬ 
tee of Haddon Tp., 135 A. 801, 5 
N.J.M1BC. 210. 

87. N.M.—City Electric Co. v. City 
of Albuguerque, 258 P. 573, 82 N. 
M. 897. 

44 C.J. P 535 note 64. 

58. NJM.—City Electric Co. v. City 
of Albuaueraue. supra. 

N.T.—People v. Coffey, 21 N.T.S. 34, 
66 Hun 160. 

44 C.J. P 686 note 64. 


Snfozcsmant should be had in ac¬ 
cordance with the terms of the pro¬ 
vision Imposing the duty, not by in¬ 
cluding the right of way in a general 
assessment of contiguous property. 
—^People V. Coffey, supra. 

69. CaL—Schmidt v. Market St, 
etc., R. Co.. 27 P. 61, 90 Cal. 37. 

60, Ohio.—^Urbana^ etc., R. Co. v. 
Columbus, 8 Ohio NJ?.,N.S., 438. 

61. Ohio.—^Urbana, eta, R. Co. v. 
Columbus, supra. 

Street zeilroad oontraotiiiff to pave 
cannot object to assessment as dis¬ 
criminatory, confiscatory, or lacking 
benefits.—City of Albuguerque v. 
City Electric Cb., 268 P. 574. 32 N.M. 
401. 

GS. Ill.—City of Springfield v. Gil¬ 
lespie, 167 N.E. 61, 835 HL 388. 

44 C.J. p 636 note 69. 
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63. Ill.—^Anna v. Northern, 104 N.E. 

171. 261 Ill. 538. 

44 C.J. p 686 note 70. 

6A Ill.—^Lincoln v. Harts. 95 N.E. 
200, 250 m. 273—Kuehner v. Free¬ 
port, 82 N.E. 372, 148 IlL 92, 17 L. 
RJL 774. 

N.T.—Conway v. Rochester, 51 N.B. 
896, 167 N.Y. 38. 

65. IlL—City of Springfield v. Gil¬ 
lespie. li€7 N.E. 61, 835 Ill. 888. 

44 C.J. p 636 note 72. 

6a U.S.—Oklahoma R. Co. ▼. Sev- 
ems Pav. Co., Okl., 40 S.Ct 78, 261 
U.S. 104, 64 L..Ed. 168. 

67. U.S.—Oklahoma R. Co. v. Sev- 
ems Pav. Co., supra. 

6a Fa.—^Philadelphia v. Philadel¬ 
phia, 90 A. 678, 244 Pa. 224. 
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constitutional or statutory provisions, property of 
street railroads may be made liable under appro¬ 
priate legislation for special assessments for local 
improvements.®* Property owned by a street rail¬ 
way company but not used for railway purposes is 
subject to special assessment for local improve¬ 
ments in the same manner and to the same extent 
as property owned by an individual.^® 

b. Tracks, Bight of Way, or Franchise 

The tracks, right of way, and the right of occupancy 
or franchise of a street railway company to use a street 
may be made subject to special assessments for street 
Improvements. 

While there is some authority to the contrary,^^ 
it has been held that the tracks, right of way, and 
right of occupancy or franchise of a street rail¬ 
way company to use a street may be made subject 
by the legislature to the levy of special assessments 
for benefits accruing from street improvements,^* 
the view being taken that they are property or prop¬ 


erty rights in the street of a character to be sub¬ 
stantially benefited by improvement of the street,^* 
although the street railroad company does not own 
the fee.^^ Such property is, of course, subject to 
special assessments for local improvements when a 
statute expressly so provides;*^® and it is so liable 
under a statute providing that, where a street rail¬ 
way occupies a part of the street it shall pay a part 
of the cost of street improvements in proportion to 
the space it occupies compared to the width of a 
street.^® 

Under some statutory or charter provisions it 
has been held that the tracks, right of way, or fran¬ 
chises are “land,”77 “lots,”78 “real estate,”7* or “real 
property,”®® and as such subject to assessment for 
benefits accruing from local improvements; but 
there are also decisions to the contrary.®^ A right 
of way in a public street has been held property 
“contiguous” to the street and subject to special 
taxation as such for the improvement of the 


60. Idaho.—Reynard v. City of Cald¬ 
well, 42 P.2d 292. 56 Idaho 342. 

44 O.J. p 638 note 36. 

Exemption of railroad property aee 
Infra S 1846. 

Necessity for special benefit see in¬ 
fra i 1370. 

70i N.J.—New Jersey & H. R. Ry. & 
Ferry Co. v. Hackensack Improve¬ 
ment Commission, 150 A. 242. 8 N. 
J.Mlsc. 890. affirmed 154 A. 627. 107 
N.J.Law 635. 

71- N.J.—^Public Service Ry. Co. ▼. 
Town of Kearney in Hudson Coun¬ 
ty, 140 A 275, 6 N.J.Misc. 207. 

44 C.J. p 632 note 4. 

Street railway havliig mere right 
to use highways had no land subject 
to assessment for repaving.—^Public 
Service Ry. Co. v. Town of Kearney 
in Hudson County, supra. 

72- U.S.—Georgia Railway & Elec¬ 
tric Co. V. City of Decatur, Ga., 66 

S.Ct. 606. 

Ga.—Oorpus Juris cited lu Georgia 
Power Go. v. City of Decatur, 164 
S.E. 268, 271. 170 Ga. 699. 

Idaho.—Cbzpus juris cited lu Reyn¬ 
ard V. City of Caldwell, 42 P.2d 292, 
29'6. 65 Idaho 843. 

Ill.—City of Springfield v. Gillespie, 
167 N.El lOl, 335 Ill. 888. 

Ohio.—Springfield & X. Ry. Co. v. 
City of Springfield, 167 N.E. 896, 
820 Ohio App. 152. 

44 C.J. P 532 note 6. 

Necessity of statute 

(1) The tracks, right of way, right 
of occupancy or ffanehlse of a street 
railway company to use a street can¬ 
not be assessed for local Improve¬ 
ments in the absence of statutes con¬ 
ferring authority to Impose such as¬ 


sessments.—^Reynard v. City of Cald¬ 
well, 42 P.2d 293. 55 Idaho 847—44 C. 
J. p 538 note 12. 

(2) This is so although such prop¬ 
erty Is subject to general taxation — 
People V. Gllon, 27 N.E. 282, 136 N. 

T. 147. 

As personal property 
The fact that the track of a street 
railroad company may be required to 
be assessed as perconal properly for 
general taxation will not prevent its 
being assessed for a local improve¬ 
ment in those Jurisdictions where 
such an assessment is sustained — 
-Cicero, etc., R, Co. v. Chicago, 52 N. 
E. 866, 176 111. 601. 

73L Idaho.—^Reynard v. City of Cald¬ 
well, 42 P.2d 292, 66 Idaho 342. 

44 C.J. p 533 note 6. 

74. Ill.—Cicero, etc., R. Co. v. Chl- 
' cago, 62 N.E. 866, 176 Ill. 501. 
W.Va.—Sterling Nat. Bank & Trust 
Co. of New York v. Charleston 
Transit Co., 27 S.E.2d 256, 12G W. 
Va. 42, certiorari denied Charleston 
Transit Co. v. Sterling Nat. Bank 
& Trust Co. of New York, 64 S.Ct. 
619, 321 U.S. 777, 88 L Ed. 1071. 

76- Ga.—G^eorgla Power Co. v. City 
of Decatur, 182 S.E. 82, 18 G€L 187, 
affirmed Georgia Ry. & Electric Co. 
V. City of Decatur, 56 S Ct. 606, 297 

U.S. 630, 80 l 4 .Ed. 925—Georgia 
Power Co. v. City of Decatur, 164 
SE. 268, 170 Ga. 699—Clarke v. 
City of Atlanta, 186 S.E. 429, 163 
Ga. 465. 

Iowa.—Des Moines City R. Co. v. Des 
Moines, 169 N.W. 460, 165 N.W. 
398, 188 Iowa 1261, L.R.A1918D 
889. 

44 C.J. P 632 note 5. 
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Statutes held not to violate ooustltiu 
tional provisions 

Ga.—Georgia Power Co. v. City of 
Decatur, 176 S.E 494, 179 Gbl 471, 
reversed on other grounds Georgia 
Ry. & Electric Co. v. City of De¬ 
catur, 65 S.Ct. 701, 295 U.S. 166, 79 
LEd. 1365—Georgfia Power Co. v. 
City of Decatur, 164 S.E. 268, 170 
Ga. 699. 

44 C.J. P 582 note 6 [a]. 

City-owned lines 

Statutes making street railroad 
companies liable to assessment for 
street improvements apply to private 
companies only and not to a city en¬ 
gaged In the operation of a public 
utility such as a streetcar line.— 
Cooper V. Reardon, 236 P. 180, 71 Cal. 
App. 649. 

76- La.—Shreveport v. Shreveport 
City R. Co., 29 So. 129, 604 La. 260. 

77- Idaho.—^Reynard v. City of Ccdd- 
well, 42 P.3d 293, 65 Idaho 842. 

Ohio.—Cleveland v. Cleveland, etc., R. 
Co., 4 Ohio Dec. (Reprint) 304, 1 
Clev.L.Rep. 804. 

78. W.Va.—Sterling Nat. Bank & 
Trust Co. of New York v. Cffiarles- 
ton Transit Co., 27 S.E.2d 266, 126 
W.Va. 42, certiorari denied 
Charleston Transit Co. v. Sterling 
National Bank & Trust Co. of New 
York, 64 S.Ct. 619, 821 U.S. 777, 88 
L.Ed. 1071. 

78. Conn.—New Haven v. Fair Hblt 
ven, etc., R. Co., 88 Conn. 422, 9 
Am.R. 899. 

aa Cal.—^In re North Beach, etc., R. 
Co., 32 (Ml. 499. 

8L Ark.—Texarkana Waterworks 
Impr. Diet. No. 22 v. Southwestern 
Gas, etc., Co., 180 S.W. 764, 121 
Ark. 105. 

44 C.J. p 588 note 19. 
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street.82 It has also been held that a street railroad 
is liable to special assessments for street improve¬ 
ments under charters or statutes authorizing assess¬ 
ments upon “abutting property,”*3 although there 
is some authority to the contrary.®* 

The property of a street railroad company has 
been held not “land bordering on or touching the 
street.”®® It has also been held that property of the 
character under consideration is not “houses and 
lots,”®® “any lot or lots,”®^ “lots and parcels of 
land,”®® “lots and parts of lots,”®® “lots, blocks, 
tracts and parcels of land,”®® “lots, blocks, tracts 
and parcels of land or other property,”®^ “land and 
buildings,”®® “lots and parcels” of land benefited,®® 
or “specially benefited lots or lands,”®* within the 
meaning of legislation using these terms to describe 
property against which special assessments or taxes 
may be levied for local improvements. Where the 
fee of the land occupied by the track is in the com¬ 
pany, however, its right of way is a “lot, piece or 
parcel of land” fronting and abutting on the street 
within a statute subjecting that class of property to 
assessment for local improvements.®® 

Particular improvements. Under proper statu¬ 
tory authority a street railway company may be as¬ 
sessed for the paving,®® filling and grading,®^ and 


widening of streets,®® and the construction of sew¬ 
ers®® other than storm sewers.^ 

§ 1336. Property of Cemetery Association 

The property of cemetery associations Is subject to 
special assessment for local Improvements, In the ab¬ 
sence of constitutional or statutory provisions exempting 
such property. 

The property of cemetery associations is subject 
to special assessment for special benefits received 
from local improvements in the same manner and 
to the same extent as that of other private owners, 
in the absence of constitutional or statutory provi¬ 
sions exempting such property.® An assessment 
may be levied against a cemetery company for the 
cost of laying a water pipe under the street on 
which the cemetery property abuts,® and for the 
construction of sewers.* In jurisdictions where 
street sprinkling is considered a local improvement, 
an assessment may be levied against cemetery prop¬ 
erty for sprinkling adjacent streets if the property 
is benefited thereby.® 

§ 1337. Lands Allotted to Indians 

Land! allotted to Indians subject to restrictions 
against alienation and exempted from taxation are not 
subject to levies of taxes for municipal Improvements. 


88. Idaho.—^Reynard v. City of Cald¬ 
well, 42 P.2d 292, 66 Idaho 842. 

44 CJ. p 533 note 20. 

83. Idaho.—Reynard v. City of Cald¬ 
well, supra. 

44 C«J. p 633 note 21. 

“Owner” 

Word “owner” as used In charter 
provision relating to assessment of 
land abutting street proposed to be 
paved declaring that owners and lot 
be assessed included transit company 
occupying such land with complete 
right of user under nlnety-nlne-year 
lease, the life of which lease would 
greatly exceed ordinary life of pave¬ 
ment of such street.—Sterling Nat. 
Bank & Trust Co. of New York v. 
Charleston Transit Co., 27 S.R2d 266, 
126 W.Va. 42, certiorari denied 
Charleston Transit Co. v. Sterling 
Nat. Bank & Trust Co. of New York, 
64 S.Ct. 619, 331 U.S. 777, 88 LJBd. 
1071. 

84. Tenn.—City of Knoxville v. 
Knoxville Power & Light Co., 68 S. 
W.2d 936. 167 Tenn. 265. 

44 C.J. p 638 note 23. 

85. N.Y.—O’Reilley v. Kingston, 21 
N.B. 1004, 114 N.Y. 489, 449. 

88. N.Y.—People v. Gilon, 27 N.E. 
282. 126 N.Y. 147. 

87. Wls.—Oshkosh City R. Co. v. 
Winnebago County, 61 N.W. 1107, 
89 WlB. 485. 


88. Iowa.—^Koons v. Lucas, 3 N.W. 
84, 62 Iowa 177. 

89. Ky.—Maysville v. Maysvllle St. 

R. , etc., Co.. 108 S.W. 960, 128 Ky. 
673, 82 Ky.L. 1366. 

90. Wash.—Seattle v. Seattle Elec¬ 
tric Co., 94 F. 194, 48 Wash. 699, 
«02, 15 L.R.A..N.S., 486. 

44 C.J. p 588 note 28. 

81. Wash.—^In re Seattle, 103 P. 807, 
64 Wash. 460. 

44 C.J. p 684 note 29. 

98. Conn.—-Farmers' L. & T. Co. T. 

Aosonla, 28 A. 705, 61 Conn. 76. 

93^ Ind.—Indiana Union Tract. Co. v. 
Gough, a02 N.E. 468, 54 IncLApp. 
488. 

N.Y.—Conway v- Rochester, 49 N.Y. 

S. 244. 24 App.Div. 489, reversed 
on other grounds 61 N.E. 896, 157 
N.Y. 33. 

94. Ohio.—Ohio Electric R. Co. v. 
GreenvUle, 143 N.E. 198, 110 Ohio 
St 31. 

95. Okl.—Oklahoma R. Co. v. Sev- 
ems Fav. Co., 170 P. 216, 67 OkL 
206. 

98. Ga.—Georgia Power Co. v. City 
of Decatur, 154 S.E. 268, 170 Ga. 
699—Clarke v. City of Atlanta, 186 
S.E. 439, 163 Ga. 455. 

44 C.J. p 634 note 38. 

Coaorafte work necessitated by pav¬ 
ing tracks Is to be assessed a^nst 
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street railway.—Clarke v. City of At¬ 
lanta, supra. 

97. Ill.—Little T. Chicago, 46 Ill. 
App. 634. 

98. Cal.—^In re North Beach, etc., R. 
Co., 82 Cal. 499. 

Ill.—Chicago City R. Co. v. Chicago, 
90 Ill. 573, 32 Am.R. 64. 

89. Ill.—Cicero, etc., R. Co. v. Chi¬ 
cago. 52 N.E. 866, 176 Ill. 601. 

1. Tex.—^Dallas Cons. Electric St. R. 
Co. V. Dallas, ComApp., 260 S.W. 
1084. 

44 C. J. p 534 note 42. 

8. Cal.—^Hollywood Cemetery Ass’n 
V. Powell. 291 P. 897, 210 Cal. 121, 
71 AL.R. 310. 

Mo.—^Troost Ave. Cemetery Co. v. 
Kansas City, 164 S.W.2d 90, 848 
Mo. 661. 

44 CLJ. p 586 note 78. 

Exemption of jcemetery property see 
Infra S 1844. 

a: Pa.—Philadelphia v. Philadel¬ 
phia Union Burial Ground Soc., 6'6 
A 172, 178 Pa. 638. 36 L.R.A 268. 

A Ill.—^People V. Bloomington Cem¬ 
etery Assoc., 107 N.E. 143, 266 IlL 
82. 

44 aj. p 637 note 84. 

5b Mass.—Garden Cemetery Gorp. v. 
Baker, 106 N.E. 1070, 218 Maas. 889, 
Ann.Cas.l916B 76. 

44 C.J. p 637 note 86. 
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Lands allotted to Indians subject to restrictions i not subject to levies of taxes for municipal improve- 
against alienation and exempted from taxation are | ments.^ 


c. Exemptions 


§ 1338. In General 

The legislature usually may grant exemption from 
special assessments for local Improvements. 

In the absence of some provision in the organic 
law to the contrary,^ it is competent for the legis¬ 
lature to grant exemption from special assessment 
for local improvements.® Where a statute authoriz¬ 
ing special assessments creates no exemption, the 
courts are without power to do so.® A municipal¬ 
ity cannot create an exemption greater than or dif¬ 
ferent from the exemption provided for by the stat¬ 
ute conferring the power.i® 

Dedication of part of tract The fact that a 
landowner dedicates a part of his land to be used 
as a street and that the city accepts it for such pur¬ 
pose does not, in the absence of an agreement to 
that effect, exempt the balance of his land from lia¬ 
bility to assessment for the cost of making the im- 
provement.ii 

Exemption inures to the land itself and not to the 


owner thereof,^® and in consequence passes with 
the land.i® It is not destroyed by the division of 
the tracts into several parts in a subsequent con¬ 
veyance thereof to other parties.^^ 

§ 1339. Statutes or Constitutional Provisions 
Creating Exemption 

An exemption from liability to assessments for lo¬ 
cal Improvements exists only when conferred by express 
grant, or only when the language plainly and unmis¬ 
takably shows an Intention to create an exemption. 

An exemption from liability to assessments for 
local improvements exists only when conferred by 
express grant,or only when the language plainly 
and unmistakably shows an intention to create an 
exemption and any doubt as to this intent is 
fatal to a claim for exemption.!^ While it has 
been held that laws creating exemption are subject 
to strict construction,1® and that all doubts as to 
whether an exemption is created or as to the ex¬ 
tent of the exemption will be resolved in favor of 


Sm U.S.—^U. S. V. Southern Surety 
Co., D.C.Okl., 9 F.2d 664. 

Okl.—Keeler v. Wynn, 65 P.2d 764, 
176 Okl. 266—Grotkop ▼. Stuckey, 
282 P. 611.140 Okl. 178. 

Street Improvement aMeeement 
Street improvement ajssesament 
against Indian’s restricted property 
is Invalid, even though owner platted 
property, petitioned for its annexa¬ 
tion to city, consented to improve¬ 
ment, and accepted benefits thereof. 
—Powell V. City of Ada, Okl., C.C.A 
Okl., 61 F.2d 283. 

V. Minn.—^In re Minnehaha Park¬ 
way, 209 N.W. 939, 167 Minn. 268. 
44 CJ. p 637 note 92. 

Statutes held not Invalid 
Tex.—Housing Authority of City of 
Dallas V. Higginbotham, 143 S.W. 
2d 79, 135 Tex. 158, 130 A.L.R. 
1053, answers to certified questions 
conformed to 143 S.W.2d 95. 

Wis.—Lamasco Realty Co. v. City of 
Milwaukee. 8 N.W.2d 372. 242 Wis. 
857, rehearing denied 8 N.W.2d 866, 
242 Wis. 367. 

S. N.T.—^In re Woodhaven Blvd.. 
Borough of Queens, 23 N.Y.S.2d 
561, 260 App.Div. 659. reargument 
denied In re Woodhaven Blvd., in 
Borough of Queens, City of New 
York, 26 N.Y.S.2d 1000, 26l App. 
Dlv. 836. 

Wis.—Lamasco Realty Co. v. City of 
Milwaukee. 8 N.W.2d 372, 242 Wis. 
367, rehearing denied 8 N.W.2d 866, 
242 Wia 357. 


43 OJ. p 290 note 60—44 CJ. p 637 
note 93. 

Ihcemption from assessment for sec¬ 
ond street improvement see supra 
§ 1303. 

OonsidaxationB of pnhllo policy 
Exemptions from taxation andr spe¬ 
cial assessments cure based on con¬ 
siderations of public policy.—C. A. 
Wagner Const. Co. v. City of Sioux 
Falls, S. D., 27 N.W.Zd 916. 

9. Iowa.—^Des Moines City R. Co. v. 
Des Moines, 169 N.W. 450, 165 N. 
W. 398, 183 Iowa 1261, L.R.A1918D 
839. 

la Ky.—^kEann v. Henderson, 240 S. 
W. 740, 194 Ky. 759. 

44 C.J. p 537 note 94. 

XI. Ky.—Terrell v. Hart, 90 S.W. 

953, 28 Ky.L. 901. 

44 C.J. p 645 note 60. 

Agreement exempting property from 
assessment see InfTa 5 1378. 

IfiL Minn.—^Minnehaha Parkway v. 
Minneapolis, 208 N.W. 998, 167 
Minn. 263. 

13L Minn.—^Minnehaha Parkway v. 

Minneapolis, supra. 

14i Minn.—^Minnehaha Parkway v. 

Minneapolis, supra. 
iBb Cal.—Hollywood Cemetery Ass’n 
V. Powell. 291 P. 397, 210 Cal. 121, 
71 AL.R. 310. 

Md.—Church Home and Infirmary of 
City of Baltimore v. Mayor and 
City Council of Baltimore. 13 A.2d 
596, 178 Md. 326. 
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N.Y.—^Board of Education of Union 
Free School DlsL No. Six of Town 
of Greenburgh v. Town of Green- 
burgh, 13 N.E.2d 768, 277 N.Y. 193, 
reargument denied 16 N.E.2d 105, 
278 N.Y. 666. 

44 C.J. p 537 note 98. 

Agricultural lands 

Ind.—^Dickerson v. Franklin, 18 N.E 
579,112 Ind. 178. 

1& 'Arlz.—^Weller v. City of Pbosnix, 
4 P.2d 665, 39 Arlx. 148. 

Md.—Church Home and Infirmary of 
City of Baltimore v. Mayor and 
City Council of Baltimore, 13 A2d 
596. 178 Md. 3d6. 

N.Y.—^Board of Education of Union 
Free School Diet. No. Six of Town 
of Greenburgh v. Town of Green¬ 
burgh, 13 N.E.3d 768, 277 N.Y. 193, 
reargument denied 16 N.E.2d 105, 
278 N.Y. 566. 

44 C.J. p 688 note 99. 

17. Ill—City of Rock Island v. 
Chipplannock Cemetery Ass’n, 1*59 
N.E. 271, 328 Ill. 236, error dis¬ 
missed Chipplannock Cemetery 
Ass’n V. City of Rock Island, 48 S. 
Ct. 600, 277 U.S. 578, 72 L.Ed. 996. 

44 C.J. p 638 note 1. 

IK Aris—Weller V. City of Phoenix, 
4 P.2d 666. 39 Arlz. 148. 

N.J.—^Vail V. Inhabitants of City of 
Plainfield, 165 A 679, 9 N.J.M18C. 
817. 

44 C.J. p 638 note 2. 
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the municipality,it has also been stated that such 
laws are to be given a reasonable, natural, and prac¬ 
tical construction to effectuate the purpose for 
which the exemption is created.20 Legislation cre¬ 
ating exemptions must of course conform to the 
limitations imposed on the legislative power by the 
organic law of state and federal govemment.^^ 

Application of rules. Except in some jurisdic- 
tions,^^ it has been held without qualification that 
constitutional or statutory provisions which merely 
exempt property from taxation do not exempt prop¬ 
erty from assessments for local improvements.^^ 
So, also, exemptions from special assessments are 
generally held not to be conferred by constitutional 
or statutory provisions granting exemption to prop¬ 
erty from “execution,”24 from “sale on execution 
on any judgment,”^^ “from taxation and execu¬ 
tions,”2® from “taxes, charges, and impositions,”^^ 
from “any tax or imposition whatever,”28 or from 
“all public taxes, rates and assessments,”^® although 
there are decisions to the contrary of this last prop- 

osition.30 

On the other hand, such exemption is of course 
conferred by constitutional or statutory provisions. 


expressly declaring that designated property shall 
be exempt from special assessments® ^ or by statutes 
giving an exemption from “taxes or assessments,”®® 
from “all taxes and assessments,”®® or from “any 
tax or assessment.”®® It has been held that ex¬ 
emption from special assessments is also conferred 
by statutes conferring exemption on property from 
all “civil impositions, taxes and rates,”®® from “any 
tax or debt,”®® “from taxation, excepting for state 
purposes,”®7 or from “any and all taxes or assess¬ 
ments national or municipal or county;®® or by a 
statute making the desecration or disturbance of the 
property a misdemeanor.®® 

Repeal of statutes. The exemptions so created 
are not vested rights but may be withdrawn by the 
legislature at any time,®® and this may be done by 
statutes expressly so providing® ^ or by necessary 
implication.®® Nevertheless, a statute will not be 
considered as repealed by implication unless the in¬ 
tention to repeal appears clearly from the language 
used.®® Special privileges are not revoked by lan¬ 
guage negative in character and indefinite in mean¬ 
ing.®® An exemption given by charter is not re¬ 
pealed by general legislation authorizing assess¬ 
ments for local improvements to be levied on all 


19. IT.S.—^Durham Public Serv. Co. 
▼. Durham, N.C, 48 S.Ct. 290, 261 
UjS. 149. 67 LhDd. 680. 

44 C.J. p 638 note 8. 

SOL S.D.—C. A. Wagner Const. Co. t. 

City of Slouz Falls, 37 N’.W.2d 9l6. 
SI. Md.—^Baltimore v. Cahill, 95 A. 

478, 136 Md. 696. 

44 C.J. P 688 note 4. 

S8. Tez.—Harris County v. Boyd, 7 
S.W. 718, 70 Tex. 237. 

44 C.J. p 588 note 6. 

S3. Ark.—Bensberg v. Parker, 96 S. 

W.2d 892, 193 Ark. 908. 

Cal.—^Hollywood Cemetery Ass’n v. 
Powell, 291 P. 897, 210 Cal. 121, 71 
A.L..R. 810. 

Ill.—City of Rock Island v. Chlp- 
piannock Cemetery Ass'n, 159 N.E 
271. 828 IlL 236, error dismissed 
Chipplannock Cemetery Ass’n v. 
City of Rock Island, 48 S.Ct. SOO, 
277 U.S. 678, 72 LuEd. 996. 

N.Y.—^Mayor of Troy v. Mutual 
Bank, 20 N.Y. 387—Board of Ed¬ 
ucation of Union Free School Dist. 
No. 6 of Town of Greenburgh v. 
Tom of Oreenburgh, 295 N.Y.S. 
465, 250 App.Div. 691, reversed on 
other grounds 18 N.E.Sd 768, 277 
N.Y. 198, reargument denied 16 N. 
E.2d 105, 278 N.Y. 566—Union Free 
School Dlst. No. 11 of Town of 
Urbana, iSteuben County v. Steu¬ 
ben County, 88 N.Y.S.2d 854, 178 
Misc. 416, aflSlrmed 86 N.Y.S.2d 440, 
264 APP-DIv. 945. 

OkL—Blythe v. City of Tulsa, 46 P. 
2d 310, 172 OkL 586. 


Pa.—City of Meadville v. Odd Fel¬ 
lows Home of Western Pennsyl¬ 
vania, 198 A. 662, 128 Pa.Super. 
180. 

S.D.—C. A. Wagner Const Co. v. City 
of Sioux Falls, 27 S.W 2d 916. 

44 CJ. p 538 note 7—61 C.J. p 898 
notes 17, 18. 

34. Mo.—Clinton v. Henry County, 
22 S.W. 494, 115 Mo. 557, 87 Am.S. 
R. 415. 

25. Neb.—Greenwood Cemetery v. 
Wayne, 193 N.W. 784, 110 Neb. 
800. 

se. IlL—^Bloomington Cemetery As¬ 
soc. Y. People, 28 N.EL 1076, 189 Ill. 
1 - 6 . 

27. N.jr.—^Paterson y. Useful Manu¬ 
factures, etc., Soc., 24 N.J.Liaw 385. 

88. Md.—Baltimore y. Green Mount 
Cemetery, 7 Md. 617. 

29. N.Y.—^Buffalo City Cemetery v. 

BufCalo, 46 N.Y. 506, 510. 

44 C.J. p 589 note 13. 

sa N.J.—^Newark v. Mount Pleasant 
Cemetery Co., 38 A. 896, 68 N.J. 
Law 168. 

44 C.J. p 689 note 14. 

3L Ala—City of Mobile v. Smith, 
186 So. 861, 223 Ala 480. 

44 C.J. p 689 note 15. 

33. N.J.—^Hudson County Catholic 
Protectory y. Kearney Tp., 28 A. 
1048, 56 N.J.Law 386. 

44 C.J. P 539 note 16—61 C.J. P 898 
note 19. I 


33. R.I.—Swan Point Cemetery ▼. 
Tripp, 14 R.I. 199. 

34. N.Y.—^In re Jerome Ave., 85 N. 
E. 756, 192 N.Y. 459—Matter of 
White Plains Presbyterian Church, 
98 N.Y.S. 63, 112 App.DiY. 130. 

36. Mass.—Harvard College y. Bos¬ 
ton, 104 Mass. 470. 

39. Wash.—^In re Sixth Ave. West, 
109 P. 1052, 69 Wash. 41, Ann.Cas. 
1912A 1047. 

37. Pa—OllYe Cemetery Co. y. Phil¬ 
adelphia, 98 Pa 129, '89 AulR. 782. 

38. D.C.—^District of Columbia y. 
Washington Sisters of Visitation, 
16 App.D.C. 800. 

39. Ky.—CaYe Hill Cemetery y. 
Gosnell, 161 S.W. 980, 156 Ky. 699. 

Mich.—^Woodmere Cemetery Assoc, y. 
Detroit, 159 N.W. 883, 192 Mich. 
568. 

40. CaL—^Ransome-Crummey Co. y. 
Bennett 171 P. 804, 177 Cal. 660. 

44 C.J. p 639 note 28. 

41. Minn.—State y. Crystal Lake 
Cemetery Assoc., 193 N.W. 170, 166 
Minn. 187. 

42. N.Y.—Gouvemeur Village y. 
Grouvemeur Cemetery Assoc, 120 
N.Y.S. 221, 186 AppDlv. 37—^Peo¬ 
ple Y. Bodmer, 205 N.Y.S. 866, 123 
Mlsc. 625. 

43. Pa.—^Unlon Dale Cemetery Co.’8 
Appeal, 76 A 836, 227 Pa 1. 

44. Pa—^Union Dale Cemetery Co.’s 
Appeal, supra 
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land benefited ^or is an exemption created by 
general statutes repealed by local statute or charter 
providing that expenses of certain improvemerits 
shall be assessed on the lands benefited,although 
an exemption so created is repealed by local legis¬ 
lation providing that no land in a designated city 
shall be exempt .from assessments for local im¬ 
provements,^7 and also by a local statute making an 
assessment for local improvements a prior lien on 
the property benefited and further providing that 
no property is exempt from assessment for purpos¬ 
es therein specified.^® 

Where it is the rule that the law in force at the 
time an assessment is made controls, if an exemp¬ 
tion law is repealed, abutting property theretofore 
exempt is liable to assessment for improvements 
subsequently made,^® but it cannot be assessed for 
improvements made prior to the repeal of the ex¬ 
emption law.®® 

§ 1340. Particular Exemptions 

Particular exemptions of property from assess¬ 
ment for local improvements are considered infra 
§§ 1341-1346. 

Examine Pocket Parts for later cases. 


§ 1341. -Public Property 

Unless prohibited by the constitution, public property 
may be made eemxpt from assessment for local Improve¬ 
ments. 

Unless prohibited by the constitution,®! public 
property may be made exempt from assessment for 
local improvements,®® and an exemption of the 
property of the state or the property of its local 
subdivisions is not objectionable as being an uncon¬ 
stitutional discrimination.®® While there is author¬ 
ity to the contrary,®^ it has been held that public 
property is not exempted from liability to special 
assessment by provisions in the organic law or in 
statutes which exempt this class of property from 
taxation,®® or from execution,®® although in one ju¬ 
risdiction words of exemption of this character are 
held to include assessments for local improvements 
against public property actually used for a public 
purpose,®^ but not public property not so used.®® 

A constitutional provision which expressly de¬ 
clares that a designated kind of public property shall 
be exempt from special assessment is of course suf¬ 
ficient to exempt such property.®® So, it has been 
held that property belonging to the state cannot be 
assessed by a municipality for the cost of local im¬ 
provements, where the constitution provides that 


45. N.J.—^Hudson County Catholic 
Protectory v. Kearney Tp., 28 A. 
1043, 66 N.J.Law 885. 

Pa.—^Unlon Dale Cemetery Co.'s Ap¬ 
peal. 76 A. 835, 227 Pa. 1. 

46. N.T.—Oakland Cemetery v. Yon¬ 
kers. 71 N.T.S. 783, «3 App.Dlv. 
448. affirmed 76 N.E. 1132, 182 N. 
T. 664. 

44 C.J. P 639 note 84. 

47- N.T.—^People v. Bodmer, 206 N. 

T.S. 865, 128 Mlsc. 626. 

46. N.T.—Gouvemeur Villasre v. 
Gk>uvemeur Cemetery Ass’n, 120 N. 
T.S. 221. 136 App.Dtv. 87. 

44 C.J. p 639 note 86. 

49. Minn.—State v. Great Northern 
R. Co., 206 N.W. 612, 207 N.W. 322, 
166 Minn. 22. 

44 C.J. P 639 note 88. 

Ba Minn.-H3tate v. Great Northern 
R. Co., supra. 

44 C.J. p 639 note 89. 

51. Ill.—Chicaao Uhlv. v. People, 9 
N.Ei. 189, 118 Ul. 565. 

44 C.J. P 589 note 43. 

52. Cal.—^Blake v. dty of Eureka. 
258 P. 945. 201 Cal. 648. 

Mo.—^Troost Ave. Cemetery Co. v. 
XCansas dty. 164 S.W.2d 90, 848 
Ma 661. 

44 C.J. p 539 note 44. 

OUy property Is not liable to as¬ 
sessment for local Improvements 
where It Is exempted by statute from 
assessment.—Crowley y. Acadia Par¬ 


ish Police Jury, 70 So. 487, 188 La. 
488. 

Interest conveyed by state 
Alleged invalid benefit assessment 
against portion of escheated realty 
which had not been condemned by 
city could be deducted from condem¬ 
nation award claimed by Individual 
to whom state had conveyed its in¬ 
terest in realty and award, notwith¬ 
standing state could have claimed 
aweird while It had title to realty 
without subjecting Itself to assess¬ 
ment because of its sovereign im¬ 
munity from exercise against It by 
city of power of eminent domain and 
taxation.—^In re Quinlan. 8 N.E 2d 
569, 271 N.Y. 896, reargument denied 
4 N.B.2d 423. 272 N.Y. 511. 

FubUo housing 

Under statutes creating housing 
authorities for slum clearance and 
construction of dwellings for per¬ 
sons of low income, property used, 
being for public purpose. Is exempt 
ftom assessment for Improvements, 
and no express exemption law Is 
necessary.—Doman v. Philadelphia 
Housing Authority, 200 A. 834, 381 
Pa. 209. 

63. Tenm—^Morristown v. Hamblen 
County, 188 S.W. 796, 136 Tenn. 
242. 

54. N.J.—Hudson County Park Com¬ 
mission v. Jacobson. 40 A.2d 201, 
132 N.J.Law 287. 

44 C.J. p 640 note 46. 
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55. Ala—^Alldredge v. Dunlap, 197 
So. 36. 240 Ala 27—^In re Opinions 
of the Justices, 179 So. 635, 235 
Ala 485—Gozpas juris cited In 
Jefferson County v. City of Bir¬ 
mingham, 178 So. 226, 229. 235 Ala. 
199. 

Cal.—Conley v. Hawley, 38 P.2d 408, 
2 Cal.2d 23—City of Inglewood v. 
Los Angeles County, 280 P. 360, 
207 CaL «97. 

Idaho.—^Reynard v. City of Ckldwell, 

21 P.2d 527. 53 Idaho 62. 90 A.L. 

R. 1124. 

IlL—Troutman v. City of Zelgler, 
158 N.B. 866, 827 UL 251. 

Ey.—^Logan v. City of Louisville, 
142 S.W.2d 161, 283 Ey. 618. 

Mont.—State v. Jeffries, 270 P. 638, 
83 Mont. 111. 

N.Y.—Haasan v. Rochester, 67 N.Y. 

688 . 

44 CJ. p 640 note 47. 

56L Mo.—Clinton v. Henry County. 

22 S.W. 494, 116 Mo. 657, 37 Am. 

S. R. 416. 

57. Mich.—Auditor Gten. v. MacEln- 
non Boiler, eta, Co., 166 N.W. 771, 
199 Mich. 489. 

44 ax p 640 note 49. 

6& Mich.—Auditor Gen. v. MacKin- 
non Boiler & Machine Co., supra 
44 ax p 540 note 49. 

59. 111.—People v. Trustees of 
Schoola 7 N.E. 262, 118 111. 62. 
Utah.—State v. McGonagla 112 P. 
401, 38 Utah 277. 
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the state shall never be made defendant in any court 
of law or equity.*® 

§ 1342. —— Property of Religious and Char¬ 
itable Institutions 

In the absence of constitutional prohibition, the legis¬ 
lature has power to exempt property of churches, re¬ 
ligious societies, or charitable Institutions from liability 
for assessments for local Improvements. 

In the absence of constitutional prohibition,®^ 
the legislature has power to exempt property of 
churches, religious societies, or charitable institu¬ 
tions from liability for assessments for local im¬ 
provements;®^ and the constitutionality of statutes 
exempting property of this character from such 
assessments has been upheld.®® Such property is 
not exempt from assessment in the absence of a 
statute creating an exemption,®-^ and an exemption 
has been held not created by a constitutional pro¬ 
vision or statute exempting the property' from all 
state or municipal taxes, or both.®® Although ex¬ 
emption from special assessment is granted, it has 
been held that it will not apply to sidewalks, since 
their construction may be ordered in the exercise 


of municipal police power.®® So, it has been held 
that as other corporations or individuals may estop 
themselves from denying liability for an assessment 
which is not absolutely void, a church corporation 
may estop itself from setting up its statutory right 
to exemption.®^ 

Where a cemetery corporation is not a charitable 
corporation and lots are sold for burial purposes, the 
property is subject to assessment, although graves 
are also given to some persons who are unable to 
buy lots.®® 

§ 1343. —— Schools, Colleges^ and Univer¬ 
sities 

In the absence of constitutional prohibition, the leg¬ 
islature may enact statutes exempting property of schools^ 
colleges, or universities from assessment for local Im¬ 
provements. 

In the absence of constitutional prohibition®® the 
legislature may enact statutes exempting property 
of schools, colleges, or universities from assessment 
for local improvements.^® The intention to create 
the exemption must appear clearly and unmistakably 
from the language of the statute relied on,71 and it 


60. Ill.—In re Mt. Vernon. 86 N.E 
633. 147 Ill. 359, 23 L.R.A. 807. 

61. Ill.—Chlcag^o V. Baptist Theo¬ 
logical Union, 2 N.EL 254, 115 111. 

' 246. 

44 C.J. p 640 note 53. 

e& Md.—Church Home and Infirm¬ 
ary of City of Baltimore v. Mayor 
and City Council of Baltimore, IS 
A.2d 596, 178 Md. 326. 

Pa.—City of Scranton v. St. Mary's 
Keller Memorial Hospital, Com.Pl., 
41 LaclcJur. 89, 31 Mun.L.R. 220. 
44 C.J. p 640 notes 54, 55. 

"Purely puhllo ohazlty" 

Academy to which admission was 
restricted to those whom the head 
master chose to admit was held not a 
"purely public charity" so as to be 
exempt from municipal assessment 
for pavinff of cartway.—City of Har- 
rlqburgr V. Trustees of Harrisburg 
Academy, 162 A. 815, 308 Pa. 585. 
Bepeal of ezemptloiL 
A statute which empowers bor¬ 
oughs to assess abutting property 
for street Improvements does not re¬ 
peal a statute exempting actual plac¬ 
es of religious worship from munici¬ 
pal claims for street improvements. 
—Schuylkill Haven Borough v. Trin¬ 
ity Church, 62 Pa.Super. 413—44 C.J. 
p 541 note 64. 

63. Md.—Church Hbme and Infirm¬ 
ary of City of Baltimore v. Mayor 
and City Council of Baltimore, 13 
A.2d 696, 178 Md. 326. 

44 O.J. p 540 note 56. 

e4L Ga.—^Atlanta v. First Fresh. 


Church. 18 S.E. 252, 86 Ga. 730, 12 
Ii.R.A. 862. 

85. Ark.—^Bensberg v. Parker, 95 S. 

W.2d 893, 192 Ark. 908. 

Mich.—^Petition of Auditor General, 
1 N.W.2d 461, 300 Mich. 80. 

N.T.—^People ex rel. New York School 
for the Deaf v. Townsend, 18 N.Y. 
S.2d 865, 173 Misc. 906, affirmed 25 
N.Y.S.2d 1002. 261 App.Dlv. 841, 
appeal denied 27 N.Y.S.2d 459, 261 
App.Div. 1079, appeal denied 35 N. 
Y.S.2d 726, 264 App.Dlv. 781, af¬ 
firmed 82 N.E.2d 87, 298 N.Y. 646— 
Sharp V. Speir, 4 Hill 76. 

Pa.—City of Meadvllle v. Odd Fel¬ 
lows Home of Western Pennsyl¬ 
vania, 193 A. 662, 128 Fa.Super. 
180. 

44 C.J. p 540 note 69. 

"AssessmeiLt and taxation” 

(1) The Inclusion in charitable In¬ 
stitution's cheurter of term "assess¬ 
ment" In provision for exemption 
from "assessment and taxation" 
could not give exemption from as¬ 
sessments for special benefits where 
provision for exemption from taxa¬ 
tion was insufficient to give such im¬ 
munity, since "taxation" Is broader 
and more comprehensive term and 
embraces term "assessment," which 
Is but one of steps in the whole proc¬ 
ess of taxation.—City of Meadville 
|v. Odd Fellows Home of Western 
Pennsylvania, supra. 

(2) The fact that word "assess¬ 
ment" was used In singular Indicated 
that term was used as descriptive of 
part of process of taxation rather 
than as broadening of immunity so 
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8LS to Include immunlty^ftom'assess¬ 
ment for special benefits.—City of 

Meadville v. Odd Fellows Home of 

Western Pennsylvania, supra. 

66. Pa.—^Philadelphia v. Pennsyl¬ 

vania Hospital, 22 A. 744, 148 Pa. 
867—^Wllkinsburg Borough v. 

Home for Aged Women, 18 A. 987, 
131 Pa. 109, 6 L..R.A. 531. 

67. Pa.—^Llgonler Borough v. Pres¬ 
byterian Church, 22 Pa.Dlst. 868— 
Reynoldsville Borough v. First M. 
E. Church, 19 Pa.Diat. 400. 

Estoppel to object to assessment 
generally see Infira 5 1462 et seq. 

ea Ill.—Chicago v. Kehilath Anahe 
Mayrlv, 119 N.E. 905, 284 Ill. 210. 

Exemption of cemeteries generally 
see Infra S 1844. 

68. la— Chicago Unlv. v. People, 9 
N.E. 189. 118 Ill. 666. 

44 C.J. p 541 note 67. 

70. Mo.—^Troost Ave. Cemetery Co. 
V. Kansas City, 154 S.W.2d 90. 848 
Mo. 661. 

Utah.—Wey v. Salt Lake City, 101 P. 
881, 35 Utah 504. 

71. D C.—^District of Columbia v. 
Washington Sisters of Visitation, 
15 App-D.C. 300. 

N.Y.—^Board of Education of Union 
EYee School Dist. No. Six of Town 
of Greenburgh v. Town of Green- 
burgh, 13 N.B.2d 768, 277 N.Y. 198, 
reargument denied 16 N.E.2d 105. 
278 N.Y. 566. 

Ohio.—Jackson v. Board of Educa¬ 
tion of Cedarville Tp. Rural School 
Dist, Greene County. 154 N.E. 247, 
115 Ohio St. 868. 
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has been held that the exemption of educational 
property of public schools, colleges, or universities 
by constitution or statute from taxation does not 
exempt such property from liability to assessment 
for local improvements.72 

On the other hand, such exemption is of course 
conferred by a statute providing that all property 
of the character under consideration “shall be ex¬ 
empt from ... all local assessments for any pur- 
pose,”78 or by an exemption from “any and all tax¬ 
es or assessments national or municipal or coun- 
ty,”74 or from “all civil impositions, taxes and 
rates.”75 Also, in at least one jurisdiction the con¬ 
stitution contains an express provision that public 
school land of the state shall be exempt from special 
assessment.78 Such provisions do not import a con¬ 
tract of indemnity or a release but rather a renunci¬ 
ation of the taxing power by the legislative author¬ 
ity under which it is exercised.77 

§ 1344. - Cemeteries 

a. In general 

b. Provisions creating exemption 

c. Character of property exempted 

a. In General 

Unless prohibited by the constitution, the legislature 


may exempt cemetery property from assessment for lo¬ 
cal Improvements. 

Unless prohibited by the constitution,^8 the leg¬ 
islature may exempt cemetery property from as¬ 
sessment for local improvements,*^® and statutes 
granting exemption have been upheld as against ob¬ 
jections that they violate constitutional provisions 
requiring taxes to be uniform on the same class of 
subjects,®® or constitutional provisions forbidding 
the surrender, suspension, or the contracting away 
of the power of taxation.®^ If the provision cre¬ 
ating the exemption requires the performance of 
certain acts before claiming the exemption, a sub¬ 
stantial compliance with this requirement is indis¬ 
pensable.®® 

b. Provisions Creating Exemption 

An exemption from assessment In favor of cemetery 
property Is created only where the language of the provi¬ 
sion relied on plainly and unmistakably shows an Intent 
to exempt such property. 

An exemption in favor of cemetery property is 
created only where the language of the provision 
relied on plainly and unmistakably shows an in¬ 
tention to exempt such property,®® and, since stat¬ 
utes relied on to create the exemption must be strict¬ 
ly construed,®4 any doubt as to this intent will be 


72. Ill.—Troutman v. City of Zelg- 
ler, 158 N.B. 366, SS7 Ill. 251. 

N.T.—Board of Education of Union 
Free School Dist. No. Six of Town 
of Greenburgh v. Town of Green- 
burgh. 13 N.E.2d 768, 277 N.Y. 193, 
reargument denied 16 N.E.2d 105, 
378 N.Y. 566. 

N.C.—City of Raleigh v. Raleigh City 
Administrative Unit and Dlst. of 
State Public School System, 26 S. 
E.2d 691, 223 N.C. 316. 

Wyo.—In re Improvement Under 
Special Assessment Statutes by 
Sanitary Sewer, City of Cheyenne, 
118 P.2d 958, 57 Wyo. 121. 

44 C.J. P 641 note 71. 

73. Utah.—State v. McGonagle, 112 
P. 401, 38 Utah 277. 

74. D.C.—^District of Columbia v. 
Washington Sisters of Visitation, 
15 APP.D.C. 300. 

75. Mass.—^Harvard College v. Bos¬ 
ton, 104 Mass. 470. 

“Civil ImpositloiL’’ oonstnud 

Mass.—Harvard College v. lloston, 
104 Mass. 470. 482. 

76. Ill.—^People V. Trustees of 
Schools, 7 N.E. 262, 118 Ill. 62. 

77. Mass.—^Harvard College v. Bos¬ 
ton, 104 Mass. 470. 

78. Ill.—City of Rock Island v. 
Chipplannock Cemetery Ass’n, 159 
N.E. 271, 328 111. 236, error dis¬ 
missed Chippiannock Cemetery 
Ass'n y. City of Rock Island, 48 


S.Ct 600, 277 U.S. 678, 72 L.Ed 
996. 

Tax exemptLon In special charter 
of cemetery association must be con¬ 
strued In connection with constitu¬ 
tion In force when charter was 
granted.—City of Rock Island v. 
Chipplannock Cemetery Ass'n, 159 N. 
E. 271, 328 Ill. 286, error dismissed 
Chipplannock Cemetery Ass'n v. City 
of Rock Island. 48 S.Ct 600, 277 U. 
S. 578, 72 L.Ed. 996. 

79. Del.—^Mayor and Council of Wil¬ 
mington V. Rivervlew Cemetery Co. 
of Wilmington, 190 A. Ill, 8 W.W. 
Harr. 182. 

N.J.—^Flower Hill Cemetery Co. v. 
North Bergen Tp., 167 A. 123, 9 
N.J.Misc. 1186—Vail v. Inhabitants 
of City of Plainfield, 165 A. 679, 9 
N.J.M1SC. 817—^Rosehlll Cemetery 
Ass'n V. City of Linden, 141 A. 740, 
6 N.J.M18C. 468. 

N.Y.—Springfield L. I. Cemetery Soc. 
V. City of New York, 2 N.E.2d 48, 
271 N.Y. 66—^In re Woodhaven 
Blvd., Borough of Queens, 23 N.Y. 
S.2d 661, 260 App.Div. 659, reargu¬ 
ment denied In re Woodhaven 
Blvd., In Borough of Queens, City 
of New York, 25 N.Y.S.2d 1000, 261 
App.Div. 836—St Stanislaus 
Church Soc. v, Erie County, 275 N. 
Y.S. 84, 153 Misc. 511—^In re Board 
of Transportation, 286 N.Y S. 639. 
Pa.—^Appeal of Braddock Catholic 
Cemetery Co., Com.Pl., 9*6 Pittsb. 
Leg.J. 128. 


S.D.—C. A. Wagner Const Co. v. City 
of Sioux Fails, 27 N.W.2d 916. 

44 C.J. P 541 note 83. 

80. Minn.—St. Paul v. Oakland Cem¬ 
etery Assoc., 169 N.W. 962, 134 
Minn. 441. 

81. Minn.—St. Paul v. Oakland Cem¬ 
etery Assoc., supra. 

88. Minn.—St. Paul Diocese v. St. 

Paul, 163 N.W. 978, 138 Minn. 67. 
44 CJ. p 642 note 86. 

83. Del.—^Mayor and Council of Wil¬ 
mington v. Rivervlew Cemetery 
Co., of Wilmington, 190 A. Ill, 8 
W.W.Harr. 182. 

Mo.—^Mullins V. Mt St. Mary's Cem¬ 
etery Assoc., 144 S.W. 109, 239 Mo. 
681. 

Exemption as charitable Institution 
see supra S 1342. 

Facts as Indloatlvs of Intent 
Fact that cemetery, at time It was 
exempted by legislature from assess¬ 
ment, was not within corporate lim¬ 
its of city was held not to have 
much weight as Indicative of Intent 
of legislature that cemetery should 
be subject to assessment after being 
Included within corporate limits of 
city.—^Mayor and Council of Wil¬ 
mington V. Rivervlew Cemetery Co. 
of Wilmington, 190 A. Ill, 8 W.W. 
Harr., Del., 182. 

84. N.J.—^Vall V. Inhabitants of City 
of Plainfield, 156 A. 679, 9 N.J. 
Mlsc. 817. 

44 CJ. p 642 note 90. 
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fatal to a claim for exemption-S^ it has been held 
that an exemption from assessment for local im¬ 
provements is not created by constitutional or stat¬ 
utory provisions exempting cemetery property from 
“taxation.”^® 

On the other hand, cemetery property is exempt 
from local assessment under express constitutional 
provisions,and it has been held that an exemption 
is created by provisions exempting cemetery prop¬ 
erty from “any tax or assessment,”®® from “all tax¬ 
es and assessments,”®® or from “taxation or assess¬ 
ment,”®® and by statutes making the desecration or 
disturbance in any way of cemetery property a mis- 
demeanor,®^ especially where it is further provided 
by statute that the land is “wholly exempt from tax¬ 
ation of any kind whatsoever,” and no street, high¬ 
way, railway, or canal can be opened or constructed 
through the grounds without the consent of the 
owner.®® So, also, a limited exemption is created 
by statute providing that land used or occupied for 


cemetery purposes shall not be assessed for sewers 
or drains the cost of which shall be assessed against 
the municipality.®® 

According to some decisions an exemption is not 
created by a provision exempting cemetery property 
from “all public taxes, rates and assessments;”®^ 
but there is authority to the contrar3\®® So, too, 
exemption “for any tax or debt,”®® “from taxation, 
excepting for state purposes,”®^ or “from levy and 
sale under execution or other process,”®® has been 
held to create an exemption from assessment. On 
the other hand, it has been held that an exemption 
is not conferred by a statute making cemetery prop¬ 
erty “exempt from taxation and executions,”®® 
“from sale on execution on any judgment,”^ or from 
“any tax or imposition whatever.”® 

Repeal of statutes. These exemptions are not 
vested rights and may be withdrawn by the legisla¬ 
ture at any time,® but the intention to do so must 


Ooa rtructl oB. of semn or drains 
A statute, providings Uiat land used 
or occupied for cemetery purposes 
shall not be assessed for the con- 
scniction of sewers or drains adja¬ 
cent to the cemetery, applies only to 
such sewers or drains as by their lo¬ 
cation and construction come In 
physical contact with, abut, or are 
adjacent to, or near to, lands or par¬ 
cels of land held, used, or occupied 
for cemetery purposes.—Gary v. 
Gary, Oakhlll Cemetery Assoc., 116 
N.EL 741, 186 Ind. 446—44 C.J. p 643 
note 16. 

YoHiatary as s ociatloni 

Rellgrlous Society of Emends, a vol¬ 
untary association, was held not ex¬ 
empt from local improvement as¬ 
sessments under provision exempting 
an incorporated cemetery associa¬ 
tion.—^Vall V. Inhabitants of City of 
Plainfield, 156 A 679, 9 X.J.Mlsc. 8l7. 

85. CaL—^Holljrwood Cemetery Ass'n 
V. PoweU, 291 P. 397, 210 CaX 121, 
71 AL.R. 310. 

Mo.—^Mullins V. Mt St. Mary's Cem¬ 
etery Ass'n, 0.44 S.W. 109, 239 Mo. 
681. 

Pa.—City of Harrisburg v. Harris¬ 
burg Cemetery Ass'n, 148 A 111, 
293 Pa. 890. 

86. Ala.—^Brooks v. City of Birming¬ 
ham. 27 So.2d 249, 248 Ala. 227— 
Jones V. Lacey, 125 So. 635, 220 
Ala 890. 

Mo.—^Troost Ave. Cemetery Co. v. 
Kansas City, 154 S.W.2d 90, 848 
Mo. 561. 

Pa.—City of Harrisburg v. Harris¬ 
burg Cemetery Ass'n, 148 A. Ill, 
293 Pa 890. 

44 C.J. p 642 note 92. 

87. Cal.—Hollywood Cemetery Ass'n 
▼. Powell, 291 P. 897, 210 Cal 121, 


71 AL.B. 310—Sutter Realty Co. v. 
City Council of City of Sacramen¬ 
to. 147 P.2d 953, 64 Cal.App.2d 1. 
Hoaproflt oemetezy corporation 
Where nonprofit cemetery corpora¬ 
tion's property was deleted from tax 
rolls of city, corporation had right 
to assume that its status and specific 
exemption granted by constitution 
would be respected, and corporation 
was not required to take notice of as¬ 
sessment for street improvements or 
to appear before city council and 
protest.—Sutter Realty Co. v. City 
CouncU of City of Sacramento, su¬ 
pra. 

88L N.T.—^In re Woodhaven Blvd., 
Borough of Queens, 23 N.T.S.2d 
661, 260 App.Dlv. 669, reargrument 
denied In re Woodhaven Blvd.. in 
Borough of Queens, City *of New 
York, 25 N.Y.S.2d 1000, 26l App. 
Dlv. 886. 

44 aJ. P 642 note 93. 

89. R.I .—Swan Point Cemetery v. 
Tripp, 14 R.I. 199. 

SO. Del.—Mayor and Council of Wil¬ 
mington V. Rlvervlew Cemeterj' Co. 
of Wilmington, 190 A 111, 8 W.W. 
Harr. 182. 

The addition of the word "assess¬ 
ment” to statute exempting ceme¬ 
tery corporations from taxation has 
the effect of broadening the exemp¬ 
tion to exempt from burdens or 
charges to defray the expense of a 
local improvement.^—C. A Wagner 
Const. Co. V, City of Sioux Falls, 6. 
D., 27 N.W.2d 916. 

91. - Ky.—Cave Hill Cemetery v. Gos- 
nell, 161 S.W. 980, 156 Ky. 599. 

44 C.J. p 642 note 95. 

92. Mich.—Woodmere Cemetery As¬ 
soc. V. Detroit, 169 N.W. 8^3, 192 
Mich. 553. 


93. Ind.—Edwards v. Cooper, 79 N. 

E. 1047, 168 Ind. 54. 

94L N.Y.—^Buffalo City Cemetery v. 

Buffalo, 46 N.Y. 506. 

44 C.J. p 542 note 98. 

96. N.J.—Rosehlll Cemetery Ass'n 
V. City of Linden, 141 A. 740, 6 N. 
XMisc. 468. 

44 C.J. p 542 note 99. 

9& Wash.—In re Seattle, 109 P- 
1052, 59 Wash. 41, Ann.Ca8.1912A 
1047. 

97. Pa.—Olive Cemetery Co. v. Phil¬ 
adelphia, 93 Pa. 129, 39 Am.R. 732. 

98. Ala.—Jones v. Lacey, 125 So. 
686, 220 Ala. 890. 

Oemstery company not exempt 
The statute exempting cemetery 
lots set apart or used as a burial 
place for an individual or family 
from levy and sale under execution 
or other process did not exempt a 
tract of land of cemetery company 
from assessment for municipal pub¬ 
lic Improvements, where the particu¬ 
lar tract assessed had no graves and 
had not been irrevocably dedicated 
as a place of burial, and cemetery 
company operated for sale of lots for 
profit, notwithstanding after the as¬ 
sessment the cemetery company was 
declared a charitable trust.—^Brooks 
V. City of Birmingham, 27 So.2d 249, 
248 Ala 227. 

99. Ill.—^Bloomington Cemetery 
Ass'n V. People, 28 N.E. 1076, 139 
Ill. 16, 20. 

44 C.J. p 543 note 8. 

1. Neb.—Greenwood Cemetery v. 

Wayne, 198 N.W. 734, 110 Neb. 300. 
8i Md.—^Baltimore v. Green Mount 
Cemetery, 7 Md. 617. 

44 C.J. p 648 note 6. 

3, Minn.—State v. Crystal Lake 
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clearly appear from the language used> The repeal 
of the exemption may be in express terms,5 or by 
necessary implication.^ An exemption given by the 
charter of a company is not repealed by general 
statutes authorizing municipalities to assess the 
cost of authorized improvements against property 
benefited.7 A general statute exempting cemetery 
property from assessment is not repealed by a local 
statute or charter providing that expenses of cer¬ 
tain local improvements shall be assessed on the 
lands benefited thereby.* However, an exemption 
so created is repealed by a local statute providing 
that no land in a designated city shall be exempt 
from assessments for local improvements,* and by 
a local statute providing that an assessment for side¬ 
walks shall be a prior lien on the real property im¬ 
proved or benefited by the local improvement and 
that no real property is exempt from assessment for 
purposes therein specified.^® 

c. Character of Property Exempted 

The character of cemetery property exempted de¬ 
pends on the language of the particular provision relied 
on, and only such property Is exempt from assessment 
as Is clearly Indicated. 

The character of cemetery property exempted de¬ 
pends of course on the language of the particular 


provision,and, in accordance with the rule of 
strict construction applied to exemption laws, only 
such property of a cemetery is exempt from assess¬ 
ment as is clearly indicated by the wording of the 
provision relied on.l* This rule of construction has 
been applied to provisions exempting from special 
assessments all cemetery property,!* land actually 
used and occupied for cemetery purposes,!^ places 
of burial not used for private or corporate profit,i* 
burial lots sold for sole purpose of interments,!* 
cemeteries belonging to private persons or religious 
corporations,17 and family burying grounds.!* 

§ 1345. -Homesteads 

Under some constitutional or statutory provisions, 
homesteads are exempt from assessment for local Im¬ 
provements. 

Under some constitutional or statutory provi¬ 
sions, homesteads are exempt from assessment for 
local improvements.!* It has been held that an ex¬ 
emption is not created by a constitutional provision 
exempting homesteads from taxation,*® although it 
has also been held that an assessment is a tax with¬ 
in the meaning of a constitutional provision creat¬ 
ing an exemption in favor of homestead property 
but excepting “taxes” from the exemption.*! Gen- 


Cemetery Ass'n, 193 N.W. 170, 165 
Minn. 187. 

4. N.J.—^Rosehill Cemetery Ass'n v. 
City of Linden, 141 A. 740, 6 N.J. 
Miac. 458. 

Pa.—^Union Bale Cemetery Co.'s Ap¬ 
peal. 76 A. 835, 227 Pa. 1. 

5. Minn.—State v. Crystal LaJee 
Cemetery Ass'n, 198 N.W. 170, 165 
Minn. 187. 

8. N.T.—Gouvemeur Village v. 
Gouvemeur Cemetery Ass'n, 120 N. 
Y.S. 2i21. 136 APP.D1V. 87—People v. 
Bodmer, 206 N.T.S. 865, 123 Misc. 
626. 

7. Pa.—Union Bale Cemetery Co.'s 
Appeal, 75 A. 886, 227 Pa 1. 

& N.T.—Oakland Cemetery v. Ton- 
kers, 71 N.T.S. 783, 43 App.Blv. 
448, affirmed 76 N.B. 1132, 182 N. 
T. 564. 

44 C.J. P 543 note 24. 

9. N.T.—People v. Bodmer, 205 N. 
Y.S. 865, 123 Mlsc. 626. 

10. N.T.—Gouvemeur Village v. 

Gouvemeur Cemetery Ass'n, 120 N. 
T.S. 221, 136 App.Bly. 37. 

11. Ala—Brooks v. City of Bir¬ 
mingham, 27 So.2d 249, 248 Ala 
227. 

18. Ala—^Brooks v. City of Binning^ 
ham. supra 

Neb.—Greenwood Cemetery v. 
Wayne, 188 N.W. 734, 110 Neb. 300. 


13. S.B.-<?. A. Wagner Const. Co. v. 
City of Sioux Falls. 27 N.W.2d 916. 

44 C.J. p 643 note 10. 

BlTect of loniag ozdlnaaoe 
Where cemetery was authorized to 
hold real property for the sole use as 
burial ground but, because of city 
zoning ordinance, use of certain land 
held was restricted and future use 
thereof for cemetery purposes could 
not be reasonably anticipated, land 
was held by cemetery as the same 
character of land would be held by an 
Individual, and exemption statute 
did not relieve such property from 
special assessment Imposed to pay 
costs of local Improvement.—C. A. 
Wagner Const. Co. v. City of Sioux 
Falls, supra 

14. N.T.—Springfield, L. I. Ceme¬ 
tery Soc. v. City of New York, 2 
N.E.2d 48, 271 N.T. 66—In re Board 
of Transportation, 285 N.T.S. 639. 

44 aJ. P 548 note 11. 

BJ»inptLon extends to all property 
acquired and held for cemetery pui> 
poses, although not actually occupied 
by graves and used for purposes of 
interment.—St. Stanislaus Church 
Soc. v. Brie County, 276 N.T.S. 84, 
153 Misc. 611—44 0.0*. P 543 note 11 
[a]. 

BxemptloiL does not extend to prop¬ 
erty acquired by cemetery corpora¬ 
tion for purpose of'convenient trans¬ 
action of Its general business and 
not to be used for purposes of a cem¬ 
etery.—Springfield L. L Cemetery 
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Soc. V. city of New York, 2 N.B.2d 
48, 271 N.T. 66. 

1& Pa.—^Borough of Elizabethtown 
V. Mt. Tunnel Cemetery Co., 164 A. 
482. 303 Pa 233—City of Hams- 
burg V. Harrisburg Cemetery 
Ass'n, 143 A. Ill, 293 Pa. 890. 

44 CJ. p 543 note 12. 

16. Neb.—Greenwood Cemetery v. 
Wayne, 193 N.W. 784, 110 Neb. 
800. 

44 C.J. p 548 note 18. 

17. Minn.—St Paul Blocese v. St. 
Paul, 163 N.W. 978, 138 Minn. 67. 

44 C.J. P 548 note 14. 

18m Wash.—^In re Sixth Ava West 
109 P. 1052. 59 Wash. 41, Ann.Cas. 
1813A 1047. 

44 aJ. p 548 note 16. 

19. Tex—City of Wichita Falls v. 
Williams, 26 S.W.2d 910, 119 Tex. 
163, 79 A.L.R. 704, followed In 81 
S.W.2d 674, 119 Tex. 572—Conti¬ 
nental Inv. Co. Bodenheimer, Civ. 
App., 102 S.W.2d 804—Jones v. L. 
E. Whltham & Co., Civ.App., 87 
S.W.2d 327, error refused—City of 
Wichita Falls v. Citizens* Lumber 
Co., Clv.App., 80 S.W.2d 440, error 
refused. 

44 aJ. p 544 note 29. 

80. Okl.—Armstrong v. Sewer Imp. 
Bist No. 1, Tulsa County, 199 P.2d 
1012. 

81. Ark.—Shlbley v. Ft. Smith, etc., 
Dist. 132 S.W. 444. 96 Ark. 410. 

I 44 C. J. P 644 note 88. 
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eral legislation relieving a debtor from liability 
against the claims of creditors has been held not to 
exempt homestead property unless express terms are 
used to create the exemption .22 

§ 1346. -Railroad Property 

Railroad property may be exempt from liability for 
specific local Improvements under some statutory pro¬ 
visions. 

Railroad property may be exempt from liability 
for specific local improvements under some provi¬ 
sions,^3 and the constitutionality of such provisions 
has been upheld.*^ An exemption in favor of such 
property can be created only where the language of 
the provision shows an intention to do so,33 and is 
so explicit in its terms as to be free from substan¬ 
tial doubt.23 A general exemption of railroad prop¬ 
erty from taxation does not exempt it from liabil¬ 
ity for assessments for local improvements nor 
is such property so exempted'by a special charter 
provision requiring it to pay an annual tax in lieu 
of other taxes,28 or by a constitutional provision 
declaring railways, public highways, and railway 
corporations common carriers, although another 
constitutional provision exempts public highways 
from taxation^ it not being a public highway with¬ 


in the meaning of that provision.29 Where a mu¬ 
nicipal council is given a discretion in determining 
the question of assessing improvement costs against 
a city railroad company, its action in refusing to 
make such assessment is not an exemption from 
taxation or a donation of public funds to its bene- 
fit.30 

Tax on gross earnings in lieu of cU taxes and 
assessments. A statute providing for the payment 
by a railway company of a tax on its gross earn¬ 
ings “in lieu of all taxes and assessments, upon all 
property within this state, owned or operated for 
railway purposes” exempts railroad property from 
assessment for local improvements.3i 

Lands not used for railroad purposes. A statute 
giving a general exemption from assessment to 
lands used for railway purposes creates no exemp¬ 
tion in behalf of land which is not in direct and im¬ 
mediate use for such purposes.32 So, property 
owned by a railroad company, but leased for a lum¬ 
ber and coal yard, is not “owned or operated for 
railroad purposes” within a statute exempting this 
class of property from assessment for local im¬ 
provements where the railroad company owning it 
had paid a gross earnings tax.33 


d. Location 


§ 1347. In General 

The property to be assessed for a public Improvement 
is, within constitutional limitations, exclusively a legis¬ 
lative question; and where a statute or charter expressly 
designates, with respect to location, what property may 
be assessed, assessments may not be levied on property 
not so located, but if the statute or charter merely pro¬ 
vides In general terms for the assessment of property 
benefited the municipal authorities are vested with large 
discretion with respect thereto. 


The property to be assessed for a local improve¬ 
ment is, within constitutional limitations, exclusive¬ 
ly a legislative question,®* and the legislature with¬ 
in reasonable limits may determine that the cost 
of a particular public improvement shall fall on a 
designated district and may fix the rules for its ap¬ 
portionment.® 5 Thus, as discussed infra §§ 1359- 
1368, so-called assessment or taxing districts to pay 


22. Ky.—^N'evln v. Allen, 26 S.W. 
180, 15 Ky.L. 886. 

23i Ga—City of Macon v. Georgia 
Power Co., 155 6.E. 34, 171 Ga. 40. 
Ohio.—City of Bucyrus v. Pennsyl¬ 
vania R. Co., 188 N.£. 855, 127 Ohio 
Bt. 301. 

Successor 

Successor to rights, franchises, 
and privileges of railway and light 
company under ordinance and cer¬ 
tificate of secretary of state suc¬ 
ceeded to predecessor's exemption 
from liability for street pavmg.— 
City of Macon v. Georgia Power Co.. 
155 S.E. 84, 171 Ga. 40. 

24. Ga.—City of Macon ▼. Georgia 
Power Co., supra. 

BsUxoad subways and vladiicta 
An act authorizing municipalities 
to construct railroad subways and 
viaducts with aid of federal funds, 
and exempting railroads from pay¬ 
ment of mvoluntary contributions. 


is not unconstitutional as exempting 
railroads from payment of general 
tax. since statute merely exempts 
railroads from payment of special 
assessments on benefits received.— 
Hlnman v. Temple, 274 N.W. i605, 133 
Neb. 268, 111 A.L.R. 1217. 

25i U.S.—^Town of Clayton v. Col¬ 
orado & S. By. Co., C.aA.N.M., 51 
P.2d 977, 82 A.L,.R. 417. 

20, U.S.—Town of Clayton ▼. Col¬ 
orado & S. Ry. Co., supra. 

N.C.—^Durham v. Durham Public 
Serv. Co., 109 S.B. 40, 182 N.a 
833. 

27- U.S.—Illinois Cent R. Co. v. 
Decatur, Ill, 13 S.Ct 293, 147 U.S. 
190, 37 L..Ed. 132. 

44 C.J. p 644 note 41. 

28. Mich.—Grand Rapids v. Grand 
Trunk R. System, 182 N.W. 424, 
214 Mich. 1. 

44 C.J. p 544 note 42. 
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29. Mo.—Gilsonite Constr. Co. v. St. 
Louis, etc, R. Co., 144 S.W. 1086, 
240 Mo. 650. 

44 C.J. p 644 note 48. 

SO. Ky.—^Frankfort v. Morris, 252 S. 
W. 142, 200 Ky. 69. 

31. Minn.—Chicago, etc., R. Co. v. 
Marshall, 186 N.W. 187, 161 Minn. 
96—City of St. Paul v. St Paul & 
S. C. R. Co., 23 Minn. 469~—Pirst 
Division of St Paul & P. R. Co. v. 
City of St. Paul, 21 Minn. 626. 

44 C.J. p 546 note 45. 

32- N.T.—^People v. BufEeJo, 186 N. 

Y.S. 590, 195 App.Dlv. 889. 

44 C-J. p 645 note 46. 

33. Minn.—^In re Real Estate Taxes 
Against Certain Lands, etc., 168 N. 
W. 180, 140 Minn. 440. 

34. Ky.—City of Henderson v. An¬ 
drews Asphalt Pavlngr Co., 12 S.W. 
2d 863, 227 Ky. 289. 

3& Mass.—^Mullen v. Board of Sew- 
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all or a part of the cost of a local improvement are 
frequently created either directly by acts of con¬ 
gress or state legislatures, or by municipalities or 
other bodies or commissions acting under delegated 
authority, and all property within the territorial 
boundaries and limits so fixed may be assessed for 
the cost of the improvement. Other statutes and 
charters, unlike those just mentioned, fix the loca¬ 
tion of the property to be assessed with respect to 
the improvement to be paid for without prescribing 
definite boundaries for the inclusion of the prop¬ 
erty to be assessed, the most usual provisions, as 
discussed infra §§ 1348-1355, being those which 
make property liable to assessment where it “abuts 
on,” or is “contiguous,” or “adjacent to,” or “ad¬ 
joins,” “fronts,” “borders,” or “touches” on the im¬ 
provement and the like, or which in general terms 
authorize an assessment on property benefited by 
the improvement. 

Where a statute or charter expressly designates 
with respect to location what property may be as¬ 
sessed for a local improvement, assessments cannot 
be levied on property not so located®® even though 
the property may have been benefited by the im¬ 
provement and an ordinance on the subject con¬ 
trary thereto is void.®® On the other hand, if the 
statute or charter merely provides in general terms 
for the assessment of property benefited, the munici¬ 
pal authorities are vested with a large discretion as 
to what property may be assessed,®® and they may 
assess property actually benefited by the improve¬ 
ment wherever it may be situated,^® provided it is 


within the limits of the municipality, as discussed 
infra § 1358, and of the assessment district, infra § 
1362 h. Property beyond the zone of benefits estab¬ 
lished by the board of assessments is not subject to 
assessment and the city cannot by purchase or 
condemnation or previous ownership extend the 
area of assessment indefinitely.^® Platted lots are 
subject to assessment as platted lands although not 
entirely surrounded by streets.^® 

Property on street other than one improved. It 
has been held that there is no principle of law or 
equity which justifies assessment of property abut¬ 
ting on one street to pay for local improvements on 
some other street^® 

§ 1348. Property Abutting, Contiguous, Ad¬ 
jacent, Adjoining, or Fronting, 
Etc., on Improvement 

a. In general 

b. Corner lots 

c. Property abutting or fronting on 

street but not on improvement 

a. In Qeneral 

If th6 property which may be subjected to an assess¬ 
ment is limited by general statute or charter as to loca¬ 
tion with reference to the Improvement, only property so 
situated may be assessed, even though other property Is 
benefited; but the legislature may authorize a levy on 
benefited property which does not abut or front on the 
improvement or Is not contiguous thereto. 

The legislature has power to authorize the as¬ 
sessment of abutting property for its proportionate 


er Com'rs of Milton, 182 N.Sj. 641, 
280 Mass. 531. 

36. Ala.—City of Birmingham v. 
Emond, 157 So. 64, 229 Ala. 846. 

Kan.—^Atchlbon, T. & S. F. Ry. Co. v. 
City of Kingman, 262 P. 220, 122 
Kan. 604. 

44 C.J. p 64'6 note 63. 

37. Iowa—Gray y. Des Moines, 180 
N.W. 682, 160 Iowa 299. 

44 C.J. P 546 note 54. 

38. Mo.—State v. Chllllcothe, 141 S. 
W. 602, 237 Mo. 486. 

39. Fla.—City of Hollywood v. Dap 
vis, 19 So.2d 111, 154 Fla. 786. 

N.Y.—^Ambaasador Management 

Corp. y. Incorporated Village of 
Hempstead, 68 H.T.S.2d 880, 18>6 
Mlsc. 74, affirmed 62 N.Y.S.2d 166, 
270 App.Diy. 898, appeal dismissed 
69 N.E.2d 819, 296 N.Y. 666, cer¬ 
tiorari denied 67 S.Ct. 971, 830 U. 
S. 835, 91 L.Ed. 1282. 

44 C.J. p 545 note 66. 

Fropeoety not abutting street 

(1) Facts that some of property 
assessed for special benefits abutted 
street and some did not were not of 
themselves sufficient to render as¬ 


sessment void.—^Kelley Trust Co. v. 
Paving Improvement Dlst No. 47 of 
Ft. Smith, 47 S.W.2d 669, 185 Ark 
397. 

(2) Lots on intersecting streets 
within one hundred and fifty feet of 
street Improved were, under statute, 
assessable for amount In excess of 
paving Intersections, although lots 
did not abut on street.—^Atz v. City 
of Indianapolis, 0.58 N.E. 623. 87 Ind. 
App. 680. 

under olty ohartar making each 
gnarter block nslt for paving as¬ 
sessments, city was authorized to 
extend block. 

U.S.—St. Louis-San Francisco Ry. 
Co. V. City of Tulsa, C.C.A.OkL, 16 
F.2d 960. 

Okl.—Grier v. City of Tulsa, 288 P- 
967, 143 Okl. 244. 

40. N.J.—^Allison Land Co. v. Tena- 
fly, 62 A. 231, 68 N.J.Law 205. 

44 C.J. p 546 note 57. 

JLssessmoat held not Invalid 

(1) Because property assessed was 
not abutting property.—Goodman v. 
City of Birmingham, 185 So. 886, 223 
Ala. 199. 


(2) For failure to assess lands ly¬ 
ing within bed of street.—County Se¬ 
curities V. Palmer, 3 N.Y.S.2d 882, 
affirmed 7 N.Y.S.2d 491. 265 App.Dlv. 
791, affirmed 21 N.E Sd 214, 280 NY. 
723. 

41. N.J.—^In re Widening Mulberry 
St., 166 A. 447, 11 N.JM1SC. 295. 
48. N.Y.—In re Martin, 249 N.Y.S. 
649, 140 MUc. 327. 

43. Kan.—^Atchison, T. & S. F. Ry. 
Co. V. City of Hutchinson, 287 P. 
587, 130 Kan. 625. 

4A Pa.—Spring Garden Tp. v. Lo¬ 
gan, 27 A.2d 419, 149 Pa.Super. 680. 
44 C.J. p 646 note 60. 
liunplng costs of separate Improve¬ 
ments 

Where property owner owned lots 
on two different streets and township 
improved both streets and adopted 
front-foot rule for levying assess¬ 
ments, a lumping of the entire cost 
of both improvements and assessing 
the lots on each street with a propor¬ 
tionate cost of the Improvement of 
the other street invalidated assess¬ 
ment lien.—Spring Garden Tp. v. Lo¬ 
gan, supra. 
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part of the cost of local improvements, and under 
the authority of particular statutes or charter pro¬ 
visions it has been held proper to assess the costs of 
such improvements against abutting property^® or 
property fronting thereon.^*^ Furthermore, in ac¬ 
cordance with a well-settled principle stated supra 
§ 1347, only property so situated with reference to 
the improvement may be assessed if the property 
which may be subjected to an assessment is limited 
by general statute or charter to that which is abut¬ 


ting,^® adjacent,^® adjoining,®® bordering on,®i bor¬ 
dering on or touching on,®® contiguous,®® front- 
iTig,®^ or in the neighborhood of,®® the improvement, 
even though other property is benefited by the im¬ 
provement.®® 

On the other hand, it is clearly competent for the 
legislature to authorize the levy of an assessment on 
property benefited by an improvement although it 
does not abut®^ or front®® on the improvement, or 


45. Fla.—City of Hollywood v. 
Da.vis, 19 So.2d HI. 164 Fla. 785— 
Hdwarth v. City of De Land, 158 
So. 294, 117 Fla. 692, followed in 
Stewart v. City of De Land. 1*56 
So. 300, 117 Fla. 706—City of New 
Smyrna v. Mathewson, 152 So. 706, 
113 Fla. 861. 

46. U.S.—^Posselius v. City of De¬ 
troit, D.aMicli., 44 F.2d 435. 

Colo.—Watson v. City of Ft. Collins, 
281 P. 356. 86 Colo. 306. 

Fla.—^Prospere v. City of New Port 
Richey, 124 So. 2, 98 Fla. 508. 

Ga.—City of MUledgeville 7. Jeanea, 
156 S.E. 218, 42 Ga.App. 105, fol¬ 
lowed in City of Mllledgeville v. 
Wall. 156 S.E. 221, 42 GeuApp. 110. 
Mo.—^Hannibal Contracting Co. v. 

Fnend, App., 38 S.W.2d 498. 

N.Y.—^Board of Education of Union 
Free School Diet. No. Six of Town 
of Greenburgrh v. Town of Green- 
burgh, 18 N.E.2d 768, 277 N.Y. 
198, reargument denied 16 N.E.2d 
105, 278 N.Y. 566—People ez rel. 
Schick V. Marvin, 292 N.Y.S. 93, 
249 App.Div. 293, remitted 2 N.E.2d 
634, 271 N.Y. 219, motion denied 8 
N.E.2d 618, 274 N.Y. 491, and af¬ 
firmed 11 N.E.2d 767, 276 N.Y. 587. 
N.C.—Carpenter v. Town of Maiden, 
167 S.E. 490, 204 N.G 114. 

Pa.—Aahcom v. Borough of West¬ 
mont, 148 A. 112, 398 Pa. 203— 
City of Allentown v. Nlcklas, Com. 
PI., 19 Leh.Co.L.J. 182. 

Wldsnlng streeb 

(1) Where a strip on which lota 
In an addition to city fronted had 
been platted as a street and was 
accepted by city and used as a 
street, the lots were subject to as¬ 
sessment to help bear expense of 
doublmg width of street, and would 
not be exempted from assessment 
on ground that they had furnished 
one-half of the street and should 
not bear any expense of obtaining the 
other half.—^In re Bowdoin St., City 
of Des Moines, Iowa, 36 N.W.2d 571. 

(2) Voting of bonds for purpose 
of opening up and widening streetp 
did z^ot prevent assessment of two- 
thirds cost of widening street 
against abutting owners—State ex 
rel. Harman v. Thomas, 115 So. 638, 
166 La. 412. 

(3) Proposition to issue bonds for 


widening streets and pay **all costs" 
and expenses taxpayers authorized 
did not require city to pay entire 
cost as respects abutting owners.— 
State ex rel. Harman v. Thomas, su¬ 
pra. 

Blpaxlaa property 

Abutting proprietors, whose lots 
Included riparian property on op¬ 
posite sides of street, were charge¬ 
able with paving costs as owners of 
property abutting both sides, even 
though municipality used riparian 
property for electric railway and 
wires.—City of Monroe v. Allen, 182 
So. 355, 171 La. 815, followed in City 
of Monroe v. Cooper, 182 So. 858, 171 
La. 828. 

47. Tex.—City of Dallas v. Fire¬ 
stone Tire & Rubber Co., Civ.App., 
66 S.W.2d 729, error refused. 

Area paved by railroad company 

under contract with city was held not 
exempt from assessment for paving 
intersections as not fivnting on the 
avenue.—^New Orleans & N. E. R. R. 
V. City of New Orleans, 126 So. 673, 
169 La. 1108. 

48. Ala.—City of Birmingham v. 
Emond, 157 So. 64. 229 Ala. 846— 
Goodman v. City of Birmingham, 
135 So. 386, 223 Ala. 199. 

Ky.—Moss V. Andrews Asphalt Pav¬ 
ing Co., 17 S.W.2d 266, 229 Ky. 
419. 

Ohio.—^Mruaek v. City of Reading, 
200 N.E. 136, 61 Ohio App. 198. 

Tex.—Thurber Brick Co. v. Johnson, 
Civ.App., 120 S.W.2d 839, error 
dismissed—^Real Estate Land Title 
& Trust Go. V. Beryle, Civ App., 88 
S.W.2d 767—Cox v. Thurber Brick 
Co., Civ.App., 86 S.W.2d 849, er¬ 
ror dismissed—^West Texas Const. 
Co. v. Mundy, Civ.App., 75 S.'W.2d 
121—Goxpns Juris cited in Uvalde 
Rock Asphalt Co. v. Warren, Civ. 
App., 69 S.W.2d 272, 274, affirmed 
91 S.W.2d 321, 127 Tex. 137, 104 
A.L.R. 1043. 

44 G.J. p 546 note 62. 

What IS abutting property see infta 
S 1349. 

49. Wls.—Superior v. Lake Superior 
Terminal, etc., R. Co., 140 N.W. 
26. 152 Wls. 389. 

44 C.J. p 546 note 68. 

What Is adjacent property generally 
see inAra S 1861. * 
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50b Ind.—Olson v. Gary Oak Hill 
Cemetery Ass'n, 10 N.E.2d 995, 212 
Ind. 664. 

Pa.—Spring Garden Tpw v. Logan, 
27 A2d 419, 149 Pa.Super. 680. 

44 aJ. p 646 note 64. 

What is adjoining property see infra 
S 1352. 

61. Ind.—^Indianapolis, etc., R. Co. 
V. Capitol Pav., etc., Co., 64 N.B. 
1076, 24 IndApp. 114. 

52. N.Y.—O’Rellley v. Kingston, 21 
N.E. 1004, 114 N.Y. 489. 

What is property bordering or touch¬ 
ing on see infra 5 1354. 

63. HI.—^Langlols v. Cameron, 66 
N.E. 332, 201 Ill. SOI. 

44 C.J. p 546 note 67. 

Wbat is contiguous property see In¬ 
fra 8 1850. 

6A Mich.—VetaJ v. City of Detroit, 
268 N.W. 256, 266 Mich. 170. 

44 C.J. p 546 note 68. 

Transfer of part of assessment from 
frontmg to adjacent property see 
infra 8 1484. 

What Is fronting property see in¬ 
fra 8 1363. 

55. Ind.—Mock v. Muncie, 32 N.E. 
718, transferred, see 87 N.E. 281, 9 
IndApp. 636. 

Mo.—Moran v. Llndell, 68 Mo. 229. 
Pa.—^In re Walnut St., 10 Pa.Co. 178. 
What is neighborhood property see 
Infra 8 1366. 

60. Ohio.—Mrusek v. City of Read¬ 
ing, 200 N.B. 186, 61 Ohio App. 
198. 

44 C.J. P 546 note 70. 

67. Ga.—Faver v. Washington, 126 
S.E. 464. 169 Ga. 668. 

44 C.J. p 546 note 71. 

Assessm e nt held proper 
Where widened street ended at 
another street, assessing property on 
other street, approximately within 
one hundred and ten feet of widen¬ 
ing street, was held proper, where 
evidence indicated enhancement of 
value of such property because of 
improvement.—^Inhabitants of City 
of Plainfield v. Cleary, 168 A. 628, 11 
N.J.M1SC. 922. affirmed 172 A 566, 113 
N.J.Law 85. 

68. Mo.—^Bixler v. Hagan, 42 Ma 
367. 

Or.—^Rogers v. Salem, 122 P. 308, 61 
Or. 82L 
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abuts thereon only in part and, if the city is au¬ 
thorized to assess the property benefited by an im¬ 
provement, it may extend an assessment to property 
not contiguous®** or confine it to contiguous prop- 
erty.®i Under a charter provision that the cost of 
street improvements shall be paid "by owners of 
property,” however, no particular property being 
specified, an assessment on abutting lots only cannot 
be upheld.®^ 

b. Oozner Lots 

In the abience of a statute to the contrary, as a gen¬ 
eral rule a corner lot may be assessed for improvements 
made on either street on which It abuts or adjourns. 

Considered as abutting or adjoining property on 
both of the intersecting streets, as a general rule 
a corner lot may be assessed for improvements made 
on either street on which it abuts or adjoins,®® pro¬ 
vided, of course, no greater burden is imposed than 
the statute permits.®^ This, it has been said, is not 
objectionable as constituting double taxation,®® and 
statutes or ordinances providing for assessments of 
this character are constitutional and valid.®® In 
order to render a lot assessable for improvements 
of both streets on which it comers, it is immaterial 
that as a matter of fact some part of the work can¬ 
not be shown to be of actual and direct benefit to 
the lot.®^ The fact that a comer lot has no open¬ 
ing on the side street does not exempt the owner 
from an assessment for a sidewalk on such street®® 

Under the construction that must be given to 
some statutes, however, it is not permissible to as¬ 
sess a comer lot for improvements made on both 
streets on which the lot abuts or adjoins.®® Under 
a statute requiring that the cost of paving street in¬ 


tersections shall be prorated against the lot or piec¬ 
es of ground in such block abutting on the street 
improved, the entire cost of paving an intersection 
may be taxed against the lots abutting on the im¬ 
proved street and none against those abutting on 
the intersecting street.^® The fact that in front of 
his property the street turns at an obtuse angle does 
not make the owner, as a matter of law, entitled to 
an exemption allowed by statute to property consti¬ 
tuting a corner lot.'^^ 

c. Property Abutting or Fronting on Street but 
Not on Improvement 

Assessments are limited to lots or lands abutting on 
that part of the street Improved where statutes expressly 
so provide; and the same rule has been applied under 
some statutes containing no such express provision, but 
not under others. 

While under express provision to that effect as¬ 
sessments may be limited to lots or lands abutting 
on that part of the street improved,under some 
assessment statutes which contain no express pro¬ 
visions of the character just considered it has been 
held that land not abutting or fronting on the im¬ 
proved part of a street is not liable to assessment 
for the improvement,*^® although the opposite con¬ 
clusion has been reached under other statutes.^^ 
Where an ordinance authorizes the improvement of 
two streets^ one of which only is improved, the 
property abutting on the street improved is prop¬ 
erly assessed for the cost thereof, and not the 
property on the other street.^® 

Where the continuity of a street is broken so that 
it is separated into distinct parts, it would seem that 
property abutting on one part may not be assessed 
for the expense of extending the other part.^® 


59. Pa.—^Philadelphia v. Conway, 
101 A. 472, 267 Pa. 172. 

44 C.J. P 547 note 78. 

60l Ohio.—Meissner v. Toledo, 81 
Ohio St 887. 

44 C.J. p 547 note 74. 

61. CaL—German Sav., etc., Soc. v. 
Bamlsh. 69 P. 89, 70 P. 1067, 188 
Cal. 120. 

Wls.—Hennessy v. Douglas County, 
74 N.W. 988, 99 Wls. 129. 

44 C.J. p 547 note 76. 

62. Tex.—^E1 Paso v. Mundy, 20 S.W. 
. 140, 86 Tex. 816, 820. 

44 C.J. p 547 note 76. 

63. Zy.—City of Louisville v. Gblby, 
90 S.W.2d 1086, 262 Ky. 578. 

44 C.J. p 561 note 69. 

Comer lots: 

As abutting property see supra S 
1849. 

As adjoining property see supra S 
1862. 

Limitation on amount of assess¬ 
ment see infra S 1409. 


6ft. Mich.—Williams v. Knlskern, 
148 N.W. 627, 177 Mich. 600, L.R.A 
1916B 217. 

65. Iowa.—^Durst v. Des Moines, 145 
N.W. 528, 164 Iowa 82. 

44 CJr. p 561 note 71. 

Double taxation see supra i 1296. 

66. Cal.—^Ross V. Barber Asphalt 
Fav. Co., 109 P. 888, 158 Cal. 37. 

Ky.—^Ruby v. Madlsonvllle, 247 S.W. 
854, 197 Ky. 526. 

67. Ky.—^Rlch v. Woods, 82 S.W. 
578, 118 Ky. 865, 26 Ky.L. 799. 

68. Ky.—^Elder v. Cassilly, 64 S.W. 
836, 21 Ky.L. 1274. 

68. N.Y.—O’Leary v. Glens Palls, 
93 NJB2. 518, 200 N.T. 318. 21 Ann. 
Cas. 683. 

44 C.J. p 652 note 76. 

70. Mo.—Rolla v. Schuman, 176 S. 
W. 241, 189 Mo.App. 252. 

71. Conn.—Newell v. Bristol, 68 A. 
365, 78 Conn. 671. 
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78. Cal.—McDonald v. Connlff, 84 P. 
71. 99 Cal. 386. 

Ind.—Salem v. Henderson, 41 N.B. 

1062, 18 IndJtpp. 568. 

44 C.J. p 652 note 79. 

73. Fa.—Speer v. Pittsburgh, 80 A 
1013, 166 Pa. 86. 

44 C.J. p 562 note 80. 

Assessments of property not firont- 
Ing on widened portion of street 
were held special taxation without 
authority of law.—^Dlx-Femdale Tax¬ 
payers* Ass'n V. City of Detroit, 242 
N.W. 782, 258 Mich. 890—44 CJ. p 
652 note 80 [d]. 

7A Neb.—^McCoxmick v. Omaha^ 56 
N.W. 626, 87 Neb. 829. 

44 C.J. p 652 note 8L 

75b Indw—Willard v. Albertson, 63 
N.E. 1077, 64 N.B. 408. 28 Ind.App. 
164. 

76. Neb.—^Kubns v. Omaha, 76 N.W. 

562, 55 Neb. 183. 

44 C.J. p 668 note 84. 



§ 1348 

Where only one side of the street is improved, 
property on both sides of the street should be as¬ 
sessed, under a statute providing for the assessment 
of owners of lots bordering on a street or alley,77 
and also under a statute giving a lien on all abut¬ 
ting property on both sides of the street improved 
according to the number of abutting feet owned by 
them respectively, but not under a statute author¬ 
izing an assessment only of lots abutting on the 
improvement and only for the improvement to the 
center of the street^® or where the unimproved side 
is beyond the limits of the municipality.^^ Where 
one side of a street has been improved at the ex¬ 
pense of the property owners on the side improved, 
the entire cost of improving the opposite side may 
be assessed on the property on that side, under a 
statute providing that assessments shall be made in 
proportion to benefits.®^ 

Second assessment Where the municipal corpo¬ 
ration has power to assess the entire cost of the im¬ 
provement on the property abutting thereon, prop¬ 
erty which has already been assessed for an im¬ 
provement on which it abuts cannot be assessed for 
the improvement of another portion of the street, in 
the absence of an express provision in the charter 
or statute.88 

§ 1349 . -Abutting Property 

Abutting property Is property between which and the 
Improvement for which the assessment is made there Is 
no Intervening land, and hence If a parcel of land Is 


63 C.J.S. 

separated from the Improved street by other land It Is not 
subject to assessment as abutting property. 

The term “abutting property” is very generally 
held to mean property between which and the im¬ 
provement for which the assessment is made there 
is no intervening land;88 and hence if a portion of 
a lot is separated from a street,by another portion 
of the same lot owned by another person it is not 
subject to assessment as abutting property,®^ al¬ 
though the intervening strip is only a few feet 
wide;88 and so it has been held that, where platted 
property lies between the street proposed to be 
paved and unplatted property, the latter is not sub¬ 
ject to assessment.88 On the other hand, in order 
that land may be said to abut on a street it is not 
necessary that its entire boundary shall lie along or 
touch the street.87 

Land abutting wholly on the street improved and 
extending continuously to, and abutting on, a par¬ 
allel street is properly chargeable with a lien for 
the improvement, as against a contention that the 
municipality is limited to extending a valid lien to 
a line representing one half the distance between the 
parallel streets.88 It has been held that, where lots 
are so situated as to leave an entrance from two 
streets, it cannot be said that they do not abut on 
the street at the rear of the houses as constructed 
thereon or are not benefited by the improvement of 
such street.88 Under some statutes, however, lots 
abutting a street improvement are chargeable with 
the costs thereof only to the center of the block.®0 


MUNICIPAL COBPORATIONS 


77. Ind.—^Kleln v. Nugent Gravel 
Co., 70 N.R 801, 162 Ind. 509. 

78. Ky.—Shelbyvllle v. Hall, 276 S. 
W. 987, 210 Ky. 830. 

79. Or.—^Hagenberger v. Mllwaukle, 
163 P. 595. 83 Or. 298. 

80. Ky.—Central Covington v. 
Basse, 80 S.W. 210, 25 Ky.L. 2179. 

44 C.J. p 553 note 88. 

81. Ind.—Shirk v. Hupp, 78 N.H. 
242, 79 N.E. 490, 167 Ind. 609. 

88. Mo.—^Halpln v. Campbell, 71 Mo. 
493. 

Pa.—^In re Wabash Ave., 26 Pa.Super. 
305. 

83. Ala.—Oozptui Jmls cited la 
Goodman v. City of Birmingham, 
136 So. 336, 337, 223 Ala. 199. 

Tex.—West Texas Const. Co. v. 
Mundy, Clv.App., 76 S.W.2d 121— 
Corpus Jnrls died la Uvalde Rock 
Asphalt Co. V. Warren, Clv.App., 
59 S.W.2d 272, 274, affirmed 91 
S.W.2d 321, 127 Tex. 187, 104 A.L. 
R. 1043. 

44 C.J. p 647 note 78. 

‘‘Abuttincr* defined see 1 C.J.S. p 
406. 


“Abutting thereon or adjacent there¬ 
to" see Infra § 1351. 

“fronting or abutting" see infTa 5 
1353. 

Fxivate use 

Word “abut" within act means 
that there intervenes no other land 
that may be put to private use.— 
City of Shreveport y. Selber, Lia.App., 
21 So.2d 738. 

Property alnittlii«r seawall 
Where statute authorizing town 
council to determine proportionate 
part of expense of constructing sea¬ 
wall to be i>ald by abuttmg property 
owners limited special assessment 
liens against property Improved to 
property abutting seawall, the stat¬ 
ute was binding, and It could not be 
contended that cost of constructing 
street ends over seawall should be 
paid by town or should have been 
charged against property abutting 
streets.—Ocean Beach Hotel Co. v. 
Town of Atlantic Beach, 2 So.2d 
879, 147 Fla. 445. 

8^ Tex.—^Thurber Brick Co. v. 
Johnson, Clv.App., 120 S.W.2d 839, 
error dismissed—Cox v. Thurber 
Brick Co.. Clv-App., 86 S.W.2d 849, 
error dismissed—Smith Bros. v. 
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^ Lucas, Clv.App., 15 S.W.2d 27, af¬ 
firmed. Com.App., 26 S.W.2d 1055. 

44 C.J. p 547 note 79. 

85. Wis.—^Damkoehler v. Milwaukee, 
101 N.W. 706, 126 Wis. 144. 

86b Kan.—^Atchison, T. & S. F. Ry. 
Co. V. City of Hutchinson, 287 P. 
687, 130 Kan. 635. 

Okl.—Wilburton v. McConnell, 249 
P. 708,.119 Okl. 242. 

44 C.J. p 547 note 81. 

87- N.T.— People v. Waldorf, 168 N. 
T.S. 1072, 168 APP.D1V. 478, re¬ 
versed on other grounds 111 N.E. 
467, 112 N.H. 49, 217 N.T. 96. 

88. Mo.—City Trust Co. v. Cunning¬ 
ham, 20 S.W.2d 930, 223 Mo.App. 
896. 

89. Wash.—Johnson v. Tacoma, 82 
P. 1092, 41 Wash. 61. 

90l Okl.—Morris v. Roseerans, 191 
P.2d 189. 

Effect of statutes requiring Improve¬ 
ment district to be fixed by In¬ 
cluding all property to center of 
block on each side of street Im¬ 
proved see InAra § 1362 b. 

What oonstltutes block 

(1) Statute providing that lots 
[ abutting a street Improvement shall 
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Property may abut the street within statutes per¬ 
taining to local improvements where it abuts the 
street as dedicated for the purpose of a street even 
though it does not abut that part of the street actu¬ 
ally covered by pavement where the pavement does 
not extend to the edge of the street and it has 
been held that a lot abuts on a sidewalk which is 
built on the space reserved by the city for a side¬ 
walk, although the entire space so reserved is not 
covered by it,^^ that a lot abuts on a sidewalk in 
front of it, although it may be separated from the 
sidewalk by a public "parking” over which the 
house owner is entitled to an easement of access and 
which he may require to be left unobstructed,^^ that 
a lot abuts the street although the municipality did 
not pave the entire width of the street but left a 
grass-grown strip between the concrete pavement 
on the sidewalk and the private property line,^^ 
and that a lot abuts on a street, although separated 
therefrom by a two-foot strip reserved for a fence 
to be held as the private property of the owner of 
the lot,^^ these decisions proceeding on the theory 
that in order to exempt the landowner from assess¬ 


ment as not being an abutter it must appear that the 
intervening land deprives him of full, free, and law¬ 
ful access to the street or sidewalk improved®® and 
that direct access from the property to the street 
is the true test in determining whether or not the 
property abuts on the street.®^ 

On the other hand, a property owner is not liable 
for an assessment as an abutting owner where the 
municipality owns a strip of land between his prop¬ 
erty and the street.®® A municipality may not take 
land not needed for street purposes and thereby sub¬ 
ject certain properties to special assessments which 
otherwise could not be levied against them;®® and 
property between the street and another owner’s lot 
which was condemned, but not used, for street pur¬ 
poses is private property of the city, precluding spe¬ 
cial assessments against the other owner’s lot for 
street improvements as abutting land,^ even though 
such owner had the right to ingress and egress over 
the intervening land.® An ordinance vacating a 
strip along the side of a street does not affect the 
rights of the city to assess adjacent property as con¬ 
stituting abutting property, where the strip has not 


be charsreable with costa thereof 
to center of the block contemplates 
a block bounded on all sides by 
streets or avenues Irrespective of 
plotted designation thereof.—^Morris 
V. Rosecrans, supra 

(2) For purpose of fixing bound¬ 
aries of assessment or taxing dis¬ 
tricts see Inft-a S 1862 b (5). 

Zbots bounded hy unplatted area 
Where lota were bounded on the 
side away from street Improvement 
by an unplatted area, block could 
be deemed to have size and boundary 
in conformity with other blocks sur¬ 
rounding the improvement for puiv 
pose of determining center of block 
under statute providing that lots 
abutting street Improvement shall be 
chargeable with cost thereof to cen¬ 
ter of the block.—^Monis v. Rose- 
crans, supra 

91. La—Town of De Quincy v. 
Wood, 27 So.2d 814, 210 La 604, 
166 A.L.R. 1076. 

Mich.—^Bdaraua v. City of Detroit, 
266 N.W. 466, 268 Mich. 880—Em¬ 
mons V. City of Detroit, 238 N.W. 
188, 256 Mich. 568, reheard 246 N. 
W. 179, 261 Mich. 465. 

44 C.J. p 647 note 88 [b]. 

Property adjacent to neutral 
ground on which light was erected 
between property line and sidewalk 
waa abutting property.—McArthur 
V. City of Picayune, 126 So. 818, 156 
Miss. 456. 

92- Mo.—Joplin V. S^eeman, 108 S. 

W. 180, 126 Mo.App. 717. 

44 C.J. p 647 note 88. 
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93. D.C.—^Allman v. District of Co¬ 
lumbia, 8 App.D.C. 8. 

44 C.J. p 547 note 84. 

94i La.—^Town of De Quincy v. 
Wood. 27 So.2d 814, 210 La 504, 
166 A.L.R. 1076. 

Mich.—^Marqua v. City of Detroit 
266 N.W. 455, 268 Mich. 380. 

95b Ind.—Woodruff Place v. Rasch- 
Ig, 46 N.E. 990, 147 Ind. 617. 
Ownership of strip in doubt 
Property was subject to improve¬ 
ment assessments notwithstanding 
lots allegedly did not abut on the 
improved street because street was 
laid out along fence line leaving a 
two-foot Intervening strip between 
lot line and street irrespective of 
whether two-foot strip was deemed 
to belong to city or lot holder.— 
Smith V. Special Assessment Securi¬ 
ties Corporation, Tex.Clv.App., 116 
S.W.2d 1166, error refused. 

99. Ohio.—Richards v. Cincinnati, 
81 Ohio St 606. 

97. La—^Rosetta Gravel, etc., Co. v. 

Bisso, 1 LaApp., Orleans, 91. 

9a La—Jacob v. City of Now 
Iberia 112 So. 80, 168 La 416. 
Mich.—^Alexander v. City of Detroit 
242 N.W. 902, 269 Mich. 241. 
Utah.—^Davidson v. Salt Lake City, 
17 P.2d 284, 81 Utah 208. 

Plot dedicated to pack puzposes 
Where defendants” lot against 
which plaintiff's tax bills were is¬ 
sued, lay approximately one hundred 
feet ffom curb and pavement of 
boulevard, and the space between, 
measuring one hundred by eighty 
feet was a grass plot planted with 
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trees and contained a monument, and 
defendants were denied access to the 
space for construction of a drive¬ 
way from their property to boule¬ 
vard, the space would be deemed to 
have been dedicated by city to park 
purposes, and hence defendant’s 
property did not abut on boulevard 
so as to be answerable for any por¬ 
tion of the costs of paving and curb¬ 
ing the boulevard.—Prescott Wright, 
Snider Co. v. Mellody-McOllley Fun¬ 
eral Home, 118 S.W.2d 499, 288 Mo. 
App. 332. 

99b Mich.—Panfll v. City of Detroit, 
224 N.W. 616, 246 Mich. 149, fol¬ 
lowed in Alexander v. City of De¬ 
troit, 242 N.W. 902, 269 Mich. 241. 
Utah.—^Davidson v. Salt Lake City, 
17 P.2d 234, 81 Utah 208. 

1. Mich.—Armstrong v. City of De¬ 
troit, 282 N.W. 147, 286 Mich. 277— 
Markua v. City of Detroit, 266 N. 
W. 466, 268 Mich. 880—Evensen 
v. City of Detroit, 249 N.W. 864, 
264 Mich. 317—Llnskl v. City of 
Detroit, 244 N.W. 488, 260 Mich. 
885, followed in Malolepszy v. City 
of Detroit. 244 N.W. 490, 260 Mich. 
387, Eubit v. City of Detroit, 244 
N.W. 609, 260 Mich. 888, and 

Eamnkolskl v. -City of Detroit, 244 
N.W. 611, 260 Mich. 889—^Emmons 
V. City of Detroit, 288 N.W. 188, 
256 Mich. 668, reheard 246 N.W. 
179, 261 Mich. 456. 

N.C.—City of Winston Salem v. 

Smith, 8 S.B.2d 828, 216 N.C. 1. 
UtalL—^Davidson v. Salt Lake City, 
17 P.2d 234, 81 Utah 203. 

8. N.C.—City of Winston Salem v. 
Smith, 8 S.E.2d 828, 216 N.a 1. 
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been actually severed from tiie street and appropri¬ 
ated to other uses.< 

Where only one of several lots owned by one per^ 
son abuts on an improvement, it has been held that 
the assessment must be limited to the lot abutting 
on the improvement, although all the lots are used 
as one tract by the owner for a single purpose,^ but 
there is also authority to the contrary.^ Where the 
lots are not treated by the owner as a single parcel 
facing the improved street, the assessment must be 
limited to the lot abutting on the improved street.^ 
Moreover, an owner by volimtary acts and user can 
partition a tract regarded as a unit into separate 
tracts, and thereby affect the status thereof as abut¬ 
ting property.^ 

Where a strip of land on one side of a street is 
taken to widen a street, lots fronting on the oppo¬ 
site side of the street at the part widened abut on 
the improvement, although the street may intervene 
between the abutting lots and the strip of ground 
appropriated.®' 

Comer lots are considered as abutting on both 
of the intersecting streets and not merely on the 
street along which the front of the lot, as distin¬ 
guished from the sidei extends.® 

Property cornering on improvement Property 
which , begins on a street at a point where paving 
improvement ends, thus cornering on the improve¬ 
ment, is not liable to an assessment as abutting prop- 
erty.l® 


Lots abutting on street zvith elevated part in 
center. Where municipal authorities cause a por¬ 
tion of a broad street to be elevated longitudinally 
along its center, about sixty feet in width, and, in 
pursuance of charter power, cause the elevated part 
to be paved, curbed, and laid with sidewalks, owners 
of land abutting on the original street are subject to 
the provisions of the charter authorizing the city to 
make the stated improvements on the street and to 
assess a certain per cent of the cost thereof against 
the owners.^i 

City owning unpaved strip in middle of street is 
not an abutting owner liable for part of cost of im¬ 
proving street.1® 

Railroad tracks lying wholly within a street can¬ 
not be considered as abutting on the street,^® but a 
tract of land along the center of a boulevard occu¬ 
pied exclusively by a street railway company, and 
from which the public is excluded except at street 
crossings, is private property abutting the boulevard 
subject to assessment for the cost of paving the 
boulevard.i^ 

Right of way. The mere right of way of occu¬ 
pancy of the street by a railroad company is not 
assessable as abutting property.^® 

Cross street Where streets intersect and one is 
improved, the cross street is not considered as prop¬ 
erty abutting on the former so as to impose on the 
municipality, as the abutting owner, the cost of im¬ 
proving the intersection.^® The entire length of a 


8. Iowa.—Sutton ▼. Mentzer, 184 N. 

W. lOS. 164 Iowa 1. 

44 C.J. p 648 note 89. 

4. Iowa.—Smith ▼. Dea Molnea, 76 
N.W. 886. 106 Iowa 690. 

Assessment of two or more lota or 
parcels In gross when used by 
owner as one tract generally see 
infra 5 1403. 

5. Ky.—City of Henderson ▼. An¬ 
drews Asphalt Paving Ca, 12 S.W. 
2d 868. 227 Ky. 289. 

44 C.J. p 548 note 91. 

Assessmont of some, but not aU, 
lots 

Owner of six lota, consolidated as 
one property, could not complain be¬ 
cause improvement was assessed 
asalnst only four lots.—Purslful v. 
City of Harlan, 1 S.W.2d 1043, 222 
Ky. 658. 

6k Pa.—City of Harrisburg- v. 

Greeneu 20 Pa-Dlst & Co. 816, 38 
Dauph-Co. 67, 25 Mun.L.IL 287. 

7- Tex.—Thurber Brick Co. v. John¬ 
son, Civ.App.. 120 S.W.2d 839, er¬ 
ror dismissed—Cox v. Thurber 
Brick Co.. ClvA.pp., . 88 S.W.2d 
849. error dismissed. 

BneotiOA on portion of ooxner txaofe 


of apartment house facing and num¬ 
bered according to houses on side 
street and separated from rest of 
tract by driveway, and creation of 
mechanic's lien on that portion of 
tract, constituted partition of tract 
with that portion devoted to apart¬ 
ment house abutting on side street 
and, therefore, not subject to assess¬ 
ment for improvement of the other 
street.—^Uvalde Rock Asphalt Co. v. 
Warren. 91 S.W.2d 821, 127 Tex. 187, 
104 A.L..R. 1043. 

& Ohio.—Cincinnati v. Batsche, 40 
K-E. 21, 62 Ohio St. 824, 27 I..R.A. 
636—Huntmgton v. Cincinnati. 3 
Ohio S. & C.P. 126. 2 Ohio N.P. 
35. 

9. Ky.—City of Louisville v. Colby. 

90 S.W.2d 1086, 262 Ky. 578. 

44 C.J. p 648 note 94. 

Comer lots: 

Generally see supra S 1348 b. 

As adjoining property see infra S 
1862. 

la Mo.—^Boonville Mercantile Co. v. 
Hogan, 226 S.W. 620, 205 Mo.App. 
694. 

Wash.—^Hensler v. Anacortes, 248 P. 

406, 140 Wash. 184. 

44 G.J. p 648 note 95. 
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Ilk Ga.— ^Wlng V. Manon, 82 8.Ej. 

1062, 142 Ga. 382. 

Bzldga approach 

The fact that a street, because of 
approach to bridge, was above level 
of abutting owner's property, did 
not relieve owner of liability for 
sidewalk repairs on theory that side¬ 
walk was not on a public street, but 
on a bridge approach.—City of 
Bridgeport v. United Illuminating 
Co., 40 A2d 272, 131 Conn. 368. 

18. Ky.—Reed v. City of Paducah, 
6 S.W.2d 681, 224 Ky. 624. 

13. Wls.—Oshkosh City R. Co. v. 
Winnebago County, 61 N.W. 1107, 
89 Wls. 435. 

44 C.J. p 648 note 97. 

14. Okl.—Oklahoma City v. East- 
land, 274 P. 651, 135 Okl. 156. 

15. Ill.—South Park Com’ra. v. Chi¬ 
cago, etc., R. Co., 107 Ill. 106. 

44 C.J. p 548 note 98. 

la Ill.—Holt V. East St. Louis, 67 
N.E. 927, 150 Ill. 680. 

44 C.J. p 548 note 99. 

Liability of city property to assess¬ 
ment for local improvement gen¬ 
erally see supra | 1332. 
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private street meandering for a distance of several 
blocks from a boulevard is not chargeable with a 
lien for the cost of repaving the boulevard-i^ 

Privately aimed land running to the middle of the 
street with a roadway on either side is abutting 
property within statutes relating to special assess- 
ments.i8 

Property within municipal limits. The term 
^'abutting property” as used in statutes relating to 
special assessments means abutting property lying 
within the limits of the municipality where the im¬ 
provement is constructed.1® 

§ 1350. -Contiguous Property 

Various properties have been held to be* or not to 
be, contiguous to the Improvement, and, as such, subject 
to assessment. 

Where a municipal corporation provides for the 
improvement of streets and street intersections, land 
in the middle of a block is contiguous to the im¬ 
provement and is properly assessed for its share of 
the cost of the whole improvement including inter¬ 
sections of streets.2<> 

Division of lots. Where lots as originally platted 
fronted north on the street to be improved, but were 
divided into north and south halves^ the south halves 
sold and improved as lots fronting on another street 
are not contiguous to the street to be improved.^^ 

Improvement of street between sidewalks. Where 
a street is required to be improved between the side¬ 
walks on either side, land or lots extending up to 
the sidewalk will be subject to special taxation to 
defray the expenses of the improvement, as prop¬ 
erty contiguous to such street, the sidewalks for this 
purpose being a part of the street, although not or¬ 
dered to be improved.22 

Railroad right of way lying between two parallel 
streets which form the boundaries thereof is contig¬ 
uous to both streets and the entire right of way may 
be assessed for improvements on one of the 
streets.^* 

17. Mo.—University City, to Use of 

Schulz V. Amos, 156 S.W.Sd 66, 

236 Mo.App. 428. 

18. La.—Shreveport v. Shreveport 

Tract. Co., 64 So. 414, 134 La. 568. 

19. Ky .—Gesser v. McLane, 161 S. 

W. 1118, 156 Ey. 748. 

aOL Ill.—^Kankakee v. Illinois Cent. 

R. Co., 101 N.E. 592, 258 ni. 868. 

"Contiguous" defined see 17 C.J.S. p 

178 note 84 et seq^ 

2L Ill.—^Lanfflols v. Cameron, 66 N. 

E. 882 , 201 m. 801 . 


Abutting intersecting streets. An ordinance pro¬ 
viding for taxation “upon the lots, blocks, tracts or 
parcels of land contiguous to the improvement” does 
not include among the property to be taxed the 
streets which abut on, or intersect, the avenue to be 
improved.24 

Cutting in two of an improvement district by an 
intersecting district for the paving of a single street 
does not necessarily separate the parts so widely 
that it can be declared, as a matter of law, that the 
whole of the territory affected is not contiguous to 
the improvement within the meaning of the law.*5 

Annexed territory. Under a statute providing 
that if a majority in value of the owners of real 
property in any territory contiguous to an improve¬ 
ment district desire that such property shall be sih- 
nexed to the district they may present a petition for 
annexation, the territory annexed must be consid¬ 
ered contiguous within the meaning of the statute, 
even though a part of it lies within the original dis- 
trict.2« 

§ 1351. —— Adjacent Property 

Adjacent property subject to assessment for local 
Improvements Is such property as does not actually touch 
the Improvement, but lies near enough to the Improve¬ 
ment to be benefited thereby; but If land Is not near 
enough to the Improvement to receive some special ben- 
fit from it, it cannot be considered adjacent to the Im¬ 
provement. 

While the term “adjacent,” it has been said, is a 
relative and by no means a definite and absolute 
term,27 "adjacent property” is usually defined as 
being such property as does not actually touch the 
improvement, but lies near enough to the improve¬ 
ment to be benefited thereby.28 Land which is sep¬ 
arated from an improvement by intervening land 
may be adjacent;22 ‘ but if land is not near enough 
to the improvement to receive some special.benefit 
from it, it cannot be considered adjacent to the im¬ 
provement.®® 

A parcel of land cannot be said to be adjacent 
where not only a separate parcel of land but a pub- 

87. Wls.—^Hexinessy- v. Douglas 
County, 74 N.W. 983, 99 Wls. 129. 
"Adjacent" defined see 1 G.J.S. p 
1464 note 79 et seq. 

28. Ohio.—^Meissner t. Toledo, 81 
Ohio St. 387. 

44 CJ. p 649 note 12. 

89. Ind.—^Woodruff Place v. Rasch- 
Ig, 46 NJC. 990, 147 Ind. 517. 
sa Iowa.—^Hauge v. Des Moines, 
196 K.W. 68, 197 Iowa 907. 

Wls.—Superior v. Lake Superior Ter¬ 
minal, etc., R. Co.,' 140 N.W, 26, 
162 Wls. 889. 


88. Ill.—Chicago, etc., R. Co. v. 
Quincy, 27 N.E. 192, 186 Ill. 663. 
29 Axn.S.R. 384. 

83. lih —^Kankakee v. Illinois Cent 
R. Co., 101 N.E. 692, 258 Ill. 868. 

94b Ill.—Cunningham v. Peoria, 41 
N.B. 1014, 157 Ul. 499. 

85. Ark.—State v. Tnilock, 160 S. 
W. 516, 109 Alic. 566. 

83. Ark.—Miller v. Seymour, 245 S. 

W. 811, 166 Ark. 278. 

44 C.jr. p 549 note 10. 
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lie way intervenes between it and a public improve¬ 
ment,^^ where it lies at a greater distance from the 
improvement .than the front line of a city lot,32 ©r 
where it lies four miles from a street improvement 
and three miles from a portion of the street not to 
be improved.®® 

Abutting or adjacent. A law, authorizing im¬ 
provement of a street at the expense in whole or in 
part of parcels of land ''abutting thereon or adja¬ 
cent thereto,” includes only parcels fronting on that 
part of the street improved®^ or which adjoin such 
parcels and are adjacent to the street.®® 

§ 1352. -Adjoining Property 

Some decisions hold that the word '^adjoining,’’ when 
used In assessment statutes, requires that the property 
to be assessable shall be In Immediate contact with the 
Improvement; but the contrary view has also been taken. 

Considering the word "adjoining*’ as meaning 
"touching” or "contiguous*’ as distinguished from 
lying near or adjacent,®® some decisions hold that 
"adjoining,” when used in assessment statutes, re¬ 
quires that the property to be assessable shall be in 
immediate contact with the improvement so that no 
third body intervenes,®^ and hence an assessment 
caimot be levied against property separated from 
the street improved by the land of others®® or by a 
public square.®® 

On the other hand, it has been' held that within a 
constitutional provision relating to special assess¬ 
ments property "adjoining the locality to be affect¬ 
ed” is any property adjoining or near the improve¬ 
ment which is physically affected or the value of 
which is commercially affected directly by the im¬ 
provement to a degree in excess of the effect on 


the property in the municipality generally;^® and 
accordingly it was held that property may be as¬ 
sessed for a public parl^ although it does not actu¬ 
ally touch the park grounds,or for a sewer, al¬ 
though three hundred feet distant from the sew¬ 
er,^® and that property several blocks distant from 
the nearest portion of a contemplated improvement 
may be assessed.^® 

Where only one of several lots owned by the 
same person adjoins an improvement, the adjoin¬ 
ing lot only is liable to assessment, where it does 
not appear that the whole tract was used as one lot 
in disregard of lot lines.^^ On the other hand, if 
the whole tract is used as one lot it is subject to 
assessment^® 

Corner lots are to be considered as adjoining both 
streets.®® 

§ 1353. -Fronting Property 

The term ''fronting" ae used In statutes relating to 
assessments for local Improvements refers to property be¬ 
tween which and the Improvement for which the assess¬ 
ment Is made there Is no Intervening land; and the 
physical connection between the frontage on the street of 
the property to be assessed and the actual Improvement 
must be apparent and reasonable. 

The term “fronting” as used in statutes relating 
to assessments for local improvements has been held 
to be synonymous with "abutting,”®7 "adjoining,**®® 
"bordering on,”®® or "touching,”®® and hence as re¬ 
ferring to property between which and the improve¬ 
ment for which the assessment is made there is no 
intervening land.®i However, where the words 
"fronting,” "adjoining,** and “abutting** appear in 
the same statute, the context may indicate diat they 


81. Wis.—Superior v. LeJee Superior 
Terminal, eta, R. Co., supra. 

88. La.—^In re Ifunlclpaiity No. 2, 
7 LaAnn. 76. 

44 C.J. P 649 note 16. 

33. Iowa.—Hauffe v. Des Moines, 
196 N.W. 68. 197 Iowa 907. 

84. Wls.—Northern Pac. R. Co. v. 
DouETlas County, 130 N.W. 246, 145 
Wls. 288. 

Fronting lands generally see Infra 9 
1853. 

8& Wls.—Northern Paa R. Co. v. 
Douglas County, supra 

44 CJ*. p 649 note 19. 

Abutting lands generally see supra 
9 1849. 

Adjoining property generally see in-. 
fra 6 1252. 

38. N.Y.—In re Ward. 62 N.T. 396. 

•44 C.J. P 649 note 21. 

"Adjoining" defined see 2 C.J.S. p 1 
note 89 et seq^ 

"Fronting on or adjoining", see In¬ 
fra 5 1853. , , 


37. N.T.—^In re Ward, supra 
44 C.J. p 549 note 22. 

88L N.T.—^In re Ward, supra 

39. D.C.—Johnson v. District of Co¬ 
lumbia, 17 D.C. 21. 

40. Ark.—^Matthews v. Kimball, 66 
S.W. 661, 69 S.W. 647, 70 Ark. 
461. 

44 C.J. p 549 note 26. 

41. Ark.—^Matthews v. Kimball, su¬ 
pra 

48. Ark.—^Texarkana Impr. Dist. No. 
6 V. Oflenhauser, 105 S.W. 265, 84 
Ark. 267. 

43. Ark.—^ETeeze v. Jonesboro Impr. 
DisL No. 16, 189 S.W. 660, 126 
Ark. 172. 

44. Mo.—^Barber Asphalt Pav. Co. v. 
Peck, 86 S.W. 387, 186 Mo. 606. 

45. Mo.—-Wolfort v. St. Louis, 21 
S.W. 9i2, 116 Mo. 189. 

44 C.J. p 660 note 80. 
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46. Mo.—Wolfort V. St. Louis, su¬ 
pra 

44 C.J. p 560 note 32. 

Comer lots: 

Generally see Infra 9 1348 b. 

As abutting property see supra 9 
1849. 

47. Mo.—Chllllcothe v. Henry, 10.8 
S.W. 436. 136 MO.APP. 468. 

44 C.J. p 650 note 34. 

Abutting property see supra 9 1849. 
"Fronting" defined see 87 G.J.S. p 
1386 notes 87-91. 

48. Minn.—Scott County v. Hinds, 
52 N.W. 528. 60 Minn. 204. 

Adjoining property see supra 9 1862. 

49. Wis.—^Damkoehler v. Milwau¬ 
kee, 101 N.W. 706, 124 Wls. 144. 

Property bordering see infra 9 1854, 

50. Pa—Wiler v. Griffith, 6 Pa.Co. 
204. 

Property touching see infra 9 1864. 
51- Mich.—Vetal v. City of Detroit, 
253 N.W. 256, 266 Mich. 170. 

44 G.J. p 650 note 88. 
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are intended to refer to distinct subjects or condi- 
tions.®2 

The physical connection between the frontage on 
the street of the property to be assessed and the ac¬ 
tual improvement must be apparent and reasona¬ 
ble.®* Property does not front on a street where 
it is separated therefrom by a strip of ground,®^ 
whether large®® or small,®® as, for instance, a rail¬ 
road right of way;®7 but the fact that there is an 
intervening strip owned by the municipality and 
dedicated for street purposes does not prevent prop¬ 
erty adjoining the strip from fronting on the 
street.®® Where land merely comers on a street 
there can be no assessment for ''frontage” on that 
street.®® The intersection of streets is not "in 
front of a” comer lot thereon within a statute pro¬ 
viding that in case of paving of a village street no 
landowner shall be liable for the expense of pav¬ 
ing any portion of the street not in front of the 
land.®® 

A railroad right of way in a street does not 
"front” on the street.®^ 

An improvement of the further side of the street 
has been held to be in front of property where the 
municipal charter does not recognize any longitudi¬ 
nal line dividing the street and making t^e property 
on one side of the street bear the burden of paving 
up to such line and the property on the other side 
bear a like burden on its side.®® 

Use of several lots as one. When the owner of 
adjoining lots in a recorded subdivision has per¬ 
manently improved the land included in them so as 
to make lots fronting on a street on which only the 
side of one of the lots, according to the plat, abut¬ 
ted, the property is assessable as lots fronting on 
such street.®* 


Part of lot or tract fronting on improvement. Al¬ 
though only a part of a lot®^ or of a tract of un¬ 
platted land®® fronts on the street improved, the 
entire lot or tract is subject to an assessment, al¬ 
though it has been held that the estimated benefits 
must be confined to the portion fronting on the im¬ 
provement.®® 

Where parts of a single lot are owned by different 
persons, the rear part of the lot is not liable to an 
assessment for an improvement of the street on 
which the other part of the lot "fronts.”®^ 

^‘Fronting** and "abutting** in the term “fronting 
or abutting” as used in a statute relating to street 
paving, have distinct and separate meanings, and 
together they indicate that the legislature intended 
to include all lands bordering on any part of the 
street to be improved;®* the words “fronting” and 
“abutting” imply lands other than those lots which 
front on one side of a street.®® A tract of land 
along the center of a boulevard occupied exclusively 
by a street railway company and from which the 
public is excluded by means of a curb is private 
property fronting and abutting on the boulevard 
subject to assessment for the cost of paving the 
boulevard,^® regardless of whether the title of the 
railway company amounts to an absolute fee.^^ 

"Fronting upon or adjoining,** Where a charter 
provides that taxes for the improvement of streets 
shall be levied upon “ground fronting upon or ad¬ 
joining the improvement,” the words mean those 
streets on which a lot or parcel of ground may 
front, and side streets on which a lot or parcel of 
ground may adjoin.*^* 

"In front or alongside of,** Where a sidewalk 
is constructed in front and along the north side of 
certain parcels of land described as the north sixty 


Mo.—^Meler v. St Louis, 79 S. 
W. 955. 180 Mo. 891—Collier v. 
Western Pav., etc., Co., 79 S.W. 
947, 180 Mo. 362. 

44 CJ. p 550 notes 52-54. 

N.Y.—In re Martin, 249 N.T.S. 
549, 140 Mlsc. 827. 

M. Mich.—Vetal v. City of Detroit, 
253 N.W. 256. 266 Mich. 170. 

55. La.—Jacob v. New Iberia, 112 
So. 80, 163 La. 416. 

44 aj. p 550 note 40. 

56. Mo.—Crane y. SYench, 50 Mo. 
App. 867. 

Wls.—^Damkoehler v. Milwaukee, 101 
N.W. 706, 124 Wls. 144. 

44 C.J. P 550 note 41. 

57. Pa.—^Philadelphia v. Eastwlclc. 
85 Pa. 75. 

5a N.Y.—In re Martin, 249 N.Y.S. 
649, 140 Mlsc. 827. 


59. CaL—^Mhrtin v. Wagner, 58 P. 
167, 120 Cal. 623. 

60. N.Y.—O'Leary v. Glens Falls, 93 
N.F. 518, 200 N.Y. 218, 21 Ann.Cas. 
688 . 

6L Iowa.—^Koons v. Lucas, 8 N.W. 
84, 52 Iowa 177. 

Wla—Oshkosh City R. Co. v. Winne¬ 
bago County, 61 N.W. 1107, 89 
Wls. 485. 

6a Mo.—^Municipal Securities Corp. 

V. Metropolitan St. R. Co., 196 S. 

W. 400, 196 Mo.App. 518. 

6a Ohio.—^Matthews v. Cincinnati, 9 
Ohio Dec. (Reprint) 673, 16 Clnc.L. 
Bul. 249. 

44 C.J. p 660 note 47. 

64, Minn.—Scott County v. Hinds, 
62 N.W. 528. 60 Minn. 204. 

44 C. J. p 650 note 48. 

6a Mo.—^Rackliffe - Gibson Ck>nstr. 
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Co. V. Zellda Forsee Inv. Co., 166 
S.W. 849, 179 MO.APP. 229. 

44 C.J. P 660 note 49. 

6a Mo.—^Rackllfte - Gibson Constr. 
Co. V. Zellda Forsee Inv. Co., su¬ 
pra. 

67. Iowa.—^Amery v. Keokuk, 80 N. 
W. 780, 72 Iowa 701. 

Pa.—Wller v. Griffith, 6 Pa.Co. 204. 

6a Mo.—^Meryl Realty Co. v. Gran¬ 
ite Bituminous Pav. Go., 223 S.W. 
904, 284 Mo. 829. 

Abutting property see supra 9 1849. 

69. Mo.—^Meryl Realty Co. v. Gran¬ 
ite Bituminous Pav. Co., supra. 

70. Okl.—Oklahoma City v. Fast- 
land, 274 P. 651, 135 Okl. 155. 

71. Okl.—Oklah o ma CUty v. Fast- 
land. supra. 

79. Mo.—Collier v. Western Pav., 
etc.. Go., 79 S.W. 947, 180 Ma 862. 
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feet of designated lots, the owner of the described 
north sixty feet of the lots is the owner of “lots, 
pieces or parcels of land in front of, or along-side 
of which the improvements are to be made” within 
a statute making such owner liable to assessment for 
the improvement, and the cost of the improvement 
is chargeable against the north sixty feet of the lots 
to the exclusion of the south eighty feet thereof.^3 

Dedication of part of street. The fact that a 
property owner had dedicated one half the width of 
a street will not prevent his property from being 
regarded as fronting on the street when the residue 
is opened.*^^ 

Creek running along edge of street. One who 
owns land only to the center of a creek running 
along the edge of a street is not an owner of prop¬ 
erty fronting on the street subject to special as¬ 
sessments for improvements in the street^® 

§ 1354- -Property Bordering, Touching 

on, or along Improvement 

Track! of a street railway company lying wholly with¬ 
in a street cannot be assessed as bordering on, or border¬ 
ing on or touching, the street; and where only one side 
of a street Is Improved, property on both sides Is assess¬ 
able as bordering. The word ‘‘along” does not neces¬ 
sarily Imply actual contact. 

Tracks of a street railway company lying wholly 
within a street cannot be assessed as bordering on 
the street'J^® or as bordering on or touching the 
street.77 Where only one side of a street is im¬ 
proved, property on both sides should be assessed, 
under a statute providing for the assessment of 
owners of lots “bordering” on a street or alley or 
the part thereof to be improved.^® The word 
“along” used in assessment statutes must be inter¬ 
preted according to its context^^ and does not nec¬ 
essarily imply actual contact.^^ 


§ 1355. -Property in Vicinity or Neigh¬ 

borhood 

Where statutes authorize the assessment of property 
In the vicinity of the Improvement, It Is not essential that 
the Improvement shall Immediately connect with the 
property; but ‘‘within the neighborhood” of the Improve¬ 
ment refers to properties along the line of the improve¬ 
ment. 

Where statutes authorize the assessment of prop¬ 
erty in the vicinity of the improvement, it is not 
essential that the improvement shall immediately 
join or connect with the property.8^ The phrase 
should be construed with reference to the improve¬ 
ment itself.** 

“Within the neighborhood” of the improvement 
refers to properties along the line of the improve¬ 
ment and not to properties away from it, and in 
consequence it is not competent to assess the cost 
of improving a street on properties not situated 
thereon.*® 

§ 1356. - Sewers and Drains 

a. Under statutes designating location of 

property to be assessed 

b. In absence of statutory limitations as 

to location 

c. Location such as to prevent receipt of 

benefits 

d. Sewers partly or wholly outside as¬ 

sessment district or municipality 

a. Under Statutes Designating Location of 
Property to Be Assessed 

Th« location of land that may be assessed for sewer 
construction may be specifically designated by statute, 
and an attempted assessment against property not so lo¬ 
cated Is Invalid. 

The location of land that may be assessed for 
sewer construction may be specifically desigitated by 
statute, as for instance, property which “abuts” on 
the improvement,** “all property adjoining sewer or 


73. Okl.—^Duncan v. Revlere. 260 P. 
924, 120 Okl. 148. 

74. Pa.—^In re Thirteenth St., 16 Pa. 
Super. 127. 

75. Ky. —City of Princeton v. Mar¬ 
tin, 170 S.W.2d 660, 293 Ky. 815. 

76. Ind.—^Indianapolis, etc., R. Co. v. 
Capitol Pav., etc., Co., 64 N.K. 1076, 
24 Ind.App. 114, 

77. N.Y.—O'Rellley v. Kingston, 21 
N.K 1004, 114 N.Y. 439. 

78. Ind.—^Klein v. Nugent Gravel 
COm 70 N.E. 801, 162 Ind. 609. 

78. Kan.—^Watts v. Winfield, 168 P- 
319, 101 Kan. 470. 

80. Kan.—Watts v. Winfield, supra. 
44 C.J. P 651 note 62. 

81. Ind.—^Mock v, Munole, 32 N.SL 


718, transferred, see 87 N.E. 281, 
9 Ind.App. 636. 

Mo.—Moran v. Lindell, 62 Mo. 229. 
44 C.J. p 561 note 64. 

88. N.J.—^Maplewood Tp. v. Smith, 
169 A. 865, 112 N.J.Law 233. 

83. Pa.—^Appeal of Pittsburg, 80 A. 
503, 165 Pa. 8—^In re Morewood 
Ave., 28 A. 128, 169 Pa 20. 

84. Ind.—City of Bloomington v. 
McDaniel, 168 N.R 187, 92 IniLApp. 
291. 

Pa—In re Sewer District No. 4, 
Nether Providence Township, 18 A. 
2d 128, 143 PaSuper. 286. 

44 aj. p 663 note 91. 

Effect of existing sewer on validity 
of assessment for new sewer see 
Infra 9 1874. 


Property outside dralnc«e district 
see Infra S 1362. 

Sewer as Improvement for which as¬ 
sessment may be made see supra S 
1818. 

Property owners held "abnttliiir 
property owners,” subject to sewer 
assessment, notwithstanding street 
was widened from forty to fifty feet 
when Incorporated In state highway, 
and city bought the extra five feet 
on either side.—Cary-Reed Co. v. 
Sisco, 64 S.W.2d 430, 261 Ky. 22. 

Property abutting on laterals 

(1) Under statute providing that 
lateral sewers shall be i>ald for by 
owners of property “abutting on such 
laterals,” quoted term means prop¬ 
erty between which and such lateral 
there is no intervening land except 
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with access thereto,”®^ property contiguous or ap¬ 
proximate to the streets in which the sewer is 
placed,8® property in the vicinity of the improve¬ 
ment,8^ or property within the sewerage district ;88 
and an attempted assessment against property not 
so located is wholly invalid.89 Where the limits 
within which property may be assessed for the 
sewer are specifically fixed, it has been held that the 
fact that land is distant from the improvement and 
is not connected therewith is no legal reason why it 
should not be assessed,®® although this fact affects 
the amount of the assessment |Lnd due consideration 
should be given thereto in fixing the amount of 
benefits assessed against such property.®^ Some 
statutes may leave it to the option of the city wheth¬ 
er it shall assess for a sewer property adjacent to, 
but not abutting on, the street in which it is laid.®® 
Under other statutes any land in a sewerage or 
drainage district which at least indirectly will find 
an outlet for sewage through the general system 
should be assessed.®® 

b. In Absence of Statutory Idmitationa as to 
Location 

Accordfng to the weight of authority, In order to re¬ 
ceive a benefit from, and authorize an assessment for, a 
sewer Improvement, land need not abut or front on, or 
be contiguous or adjacent to, or adjoin on, such an Im¬ 
provement in the absence of provisions so requiring In 
constitutions, statutes, charters, or ordinances. 


While there are decisions which hold without 
qualification that there can be no assessment for 
sewer construction on property not abutting on the 
line of the improvement,®^ according to the weight 
of authority, in order to receive a benefit from a 
sewer improvement and to authorize an assessment 
for the construction thereof, land need not abut or 
front on, or be contiguous or adjacent to, or ad¬ 
join on, such improvement, in the absence of a con¬ 
stitutional, statutory, or charter provision or ordi¬ 
nance that only property of this description shall be 
assessed for the improvement;®® and it has been 
held also that property may be assessed for sewer 
construction, even though it has no actual connec¬ 
tion with the sewer, if it derives some special bene¬ 
fit from the construction.®® The owner of property 
on a street is properly assessed for a drain tile on 
another street where water from his street passes 
through the title.®^ Where a municipal corporation 
mistakenly laid a sewer on a landowner’s land in¬ 
stead of in a public alley, it has been held that an 
assessment on the landowner for the construction 
of the sewer is illegal.®® 

Making private sewer part of general system. 
Where the municipality has purchased a private 
sewer and made it a part of the general system an 
assessment may be levied on abutting property to 
pay for it under a statute providing for assessments 


public street or alley.—American- 
First Nat. Bank v. Petersont 88 P.2d 
957. 169 Okl. 688. 

(2) Where strip of land approxi¬ 
mately eight and one-half feet wide 
Intervened between sewer line and 
alley adjacent to plaintiff's property, 
plaintiff’s property was held not 
"property abutting on such laterals" 
within statute.—American-First Nat 
Bank v. Peterson, supra. 

85. Del.—^English v. Wilmington, 87 
A. 158. I'G Del. 68. 

44 C.J. P 668 note 92. 

86. Wash.—^Monk v. Ballard, 84 P. 
897, 42 Wash. 86. 

44 C.J. P 558 note 93. 

87. Property la drslaage area Is In 
"vicinity" of surface water drain 
constructed by municipality to im¬ 
prove main outlet of drainage system 
serving drainage area, within stat¬ 
ute providing that local Improvement 
is one, the cost of which may be as¬ 
sessed on land in vicinity thereof.— 
Maplewood Tp. v. Smith, 169 A. 855. 
112 N.J.Law 288. 

88. Neb.—City of Scottsbluff v. 
Acton, 288 N.W. 874, 186 Neb. 686. 

Assessment or taxing districts see 
Inffa §S 1369-1368. 

to district after oz^ 

ganliatlon 

Act providing for imposition of 


preliminary organization taxes on 
all lands In sewer district by district 
board of supervisors authorized 
board to levy such taxes on lands 
legally annexed to district after its 
original organization.—State ex rel. 
Jones V. Nolte, 165 S.W.2d 632. 350 
Mo. 271. 

89. Ind.—City of Bloomington v. 
McDaniel, 168 N.B!. 187, 92 Ind.App. 
291. 

Neb.—City of Scottsbluff v. Acton. 

288 N.W. 874, 135 Neb. 686. 

Sewer ooastttntliig local, rather than, 
general, improvement 
Construction of sewer benefiting 
limited portion of city could not be 
ccUled general improvement by coun¬ 
cil so as to Impose cost on city at 
large, and such sewer is a local im¬ 
provement. to be paid for by assess¬ 
ment on realty benefited, and fkct 
that city erred in not making exist¬ 
ing sewer sufficiently large would not 
Justify assessment for new sewer 
against city at- large.—^McCollom v. 
City of Lockport, 289 N.T.S. 88. 185 
Mlsc. 565. 

9a Ind.—Wilhelm v. City of Indian¬ 
apolis. 164 N.X1. 496, 86 Ind.App. 
96. 

91. Ind.—Wilhelm v. City of Indian¬ 
apolis, supra. 

1095 


98. Or.—^Kirkpatrick v. Dallas, 116 
P. 424, 58 Or. 511. 

44 C.J. P 658 note 97. 

9a N.J.—St. Vincent's Church v. 
Madison, 92 A. 848, 86 N.J.Law 
667. 

44 C.J. p 553 note 98. 

94. Pa.—^In re Park Ave. Sewers, 82 
A. 674. 169 Pa. 433. 

44 C.J. P 653 note 99. 

AbuttiBg property owners held liablo 
Pa.—Ashcom v. Borough of West¬ 
mont, 148 A. 112, 298 Pa. 208. 

95. Fla.—City of Ft. Myers v. State, 
117 So. 97, 95 Fla. 704. 

N.J.—^Deamer v. Borough of Bergen- 
fleld, 151 A 450, 8 N.J.Mlsc. 627. 
44 C.J. p 564 note 1. 

Property distant from sewer lines 
Property benefited by sewer sys¬ 
tem, although distant ftom sewer 
lines, may be assessed for its con¬ 
struction.—Crutchfield v. Nash, 276 
P. 938. 84 Mont. 55'6. 

9a Mich.—Graham v. Grand Rapids, 
146 N.W. 248, 179 Mich. 878, Ann. 
Gas.l916D 880. 

97. Ky.—^Tuggle v. Marsee, 21 S.W. 
2d 1022, 231 Ky. 650. 

9a Mich.—^Detroit Lumber Co. v. 
Arbitter, 283 N.W. 179, 262 Mich. 
99. 
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based not on the cost of the particular sewer, but 
on the cost of the entire system.^^ 

CL Loeation Such as to Prevent Beceipt of Ben¬ 
efits 

If property Is so situated that It cannot be benefited 
by a sewer, the owner may not be called on to contribute 
to the Improvement, 

Since, as discussed infra § 1370, property which 
derives no benefit from an improvement may not be 
assessed for its construction, this absence of benefit 
may necessarily result from the location of the 
property with relation to the sewer for the construc¬ 
tion of which it is sought to be assessed.^ Thus, 
if property is so situated that it cannot be bene¬ 
fited by a sewer, the owner cannot be called on to 
contribute to the improvement;^ and this is true 
although the property abuts on the line of the 
sewer.S It has been held that property cannot be 
assessed for construction of a sewer where the own¬ 
er of the property cannot make use of the sewer 
without committing a trespass on the lands of a 
third person,^ or where it cannot be drained be¬ 
cause it is not in any way connected with the sew¬ 
er,^ or because the sewer is not part of a system of 
sewerage which, when completed, will drain the 
land,^ or because the property lies lower than the 
sewer but, on the other hand, it has been held 
that where the property abuts directly on the street 
in which the sewer is laid it would be an unusual 
case that would justify a holding that the land de¬ 
rives no benefit from the mere fact that it lies be¬ 
low the level of the sewer.8 The mere fact that a 
so-called district sewer ran up the valley of a main 


creek to a junction with a tributary creek and then 
continued along the tributary valley does not ren¬ 
der ‘the improvement proceeding void as against 
lands in the main valley which are allegedly not 
benefited by the tributary valley portion because of 
a watershed between the creeks.® Where a trunk 
sewer not only serves as an outlet for tributary 
sewers but is built primarily for the benefit of abut¬ 
ting property, no part of its cost need be assessed 
on land along the line of the tributary sewers,al¬ 
though such an assessment, when levied, has been 
sustained.il 

to 

Where a local sewer has been constructed along a 
particular route, and the city afterward establishes 
a general system of sewerage, the property owners 
along the route of the original sewer may be as¬ 
sessed for their share of the cost of the entire sys- 
tem.i® 

Continuation of sewer. Property which has been 
assessed for an original sewer may be assessed for 
the continuation thereof,!® although the continua¬ 
tion begins at a point beyond such property, where 
the continuation of the sewer is necessary to render 
the sewer available to the property assessed.14 

d. Sewers ParUy or Wholly outside Assess¬ 
ment District or Municipality 

While the cost and expenses of a sower Improvement 
outside a sewer district cannot be assessed against lots 
within the sewer district under some circumstances, It has 
been held that, where the only feasible outlet for a sewer 
Is beyond the limits of the assessment district, the cost 
thereof Is a proper charge on the property within the dis¬ 
trict. 

Where a statute expressly provides that the cost 


99. Maas.—Slocum v. Brookline, 39 
N.B. 351, 163 Mass. 23. 

1. Fla.—City of Ft. Myers v. State, 
117 So. 97, 95 Fla. 704. 

& Wash.—^In re ChehaJls Local 
Impr. Sewer Dlst. No. 1, 147 P. 199, 
84 Wash. 565. 

44 C-J. P 654 note 5. 

3. Wash.—^In re Chehalls Local 
Impr. Sewer List. No. 1, supra. 

4. Fla.—City of FL Myers v. State, 
117 So. 97, 95 Fla. 704. 

44 C.J. p 554 note 10. 

B. N.J.—State v. FUzabeth, 40 N.J. 
Law 274. 

44 C.J. p 664 note 8. 

Kots not abuttliiff on. sewer but 
connected later on were not assess¬ 
able until facilities for such connec¬ 
tion were eJforded them.—Wilson v. 
Ocean City, 165 A. 880, 11 K.J.Misc. 
825, affirmed Wilson v. Mayor, Board 
of Com’rs and City Clerk of Ocean 
City, 170 A. 66, ai2 N.J.Law 97. 


6. N.J.—New Jersey R., etc., Co. v. 
Bllzabeth, 37 N.J.Law 880. 

7. Kan.—Gilmore v. Hentlff, 6 P. 
781, 83 Kan. 156. 

Si N.J.—Wood V. Board of Com'rs 
of City of Newark, 158 A. 101, 102, 
10 N.J.M18C. 144. 

Season for role 

**Such condition Is not unusual To 
utilize the land obviously It must be 
filled In at least to the grade cor¬ 
responding to that of the highway, 
which was testified In this case 
would be from three to six feet above 
the top of the sewer, and it Is eaual- 
ly obvious both from the nature of 
the case and the testimony that the 
sewer would be essential, In the ab¬ 
sence of other means, to the drain¬ 
age of the surface and of any sewage 
disposal resulting from construction 
on the land.*'—Wood v. Board of 
Com'rs of City of Newark, supra. 

9. Ind.—Johnson v. City of Indian¬ 
apolis, 185 N.B. 910, 205 Ind. 651. 
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Be as on for mle 

If the contention Is to prevail, the 
owners of land In the tributary creek 
valley might have made the same 
complaint had the entire sewer ex¬ 
tended up the valley of the main 
creek, and the owners of property on 
every small collateral branch or val¬ 
ley, or connecting street or road, 
might make the same objection as to 
that part of the main sewer lylhg 
above the point to be tapped to drain 
their property.—Johnson v. City of 
Indianapolis, supra. 

10 . Mass.—Ayer v. Somervllla 10 N. 
F. 457, 143 Mass. 586. 

44 C.J. p 665 note 15. 

11. N.J.—De Witt V. Elizabeth, 27 A. 
801, 56 N.J.Law 1>19—State v. Un¬ 
ion, 20 A. 894, 63 N.J.Law 67. 

IS. Masa—^Leominster v. Conant. 2 
N.F. 690, 139 Mass. 884. 

13. N.J.—Green v. Kotallng, 44 N. 
J.Law 847. affirmed 46 N.J.Law 
207. 

14. N.J.—Green v. Hotaling, supra. 
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and expenses of constructing a sewer shall be as¬ 
sessed against lots or land "contained in the district 
in which the same is situate,” the cost of the con¬ 
struction of a discharging sewer situated wholly 
outside a sewer district cannot be assessed against 
lots within the sewer district.^^ So also it has been 
held that property cannot be assessed for outlet sew¬ 
ers outside the city limits where the outlet sewer is 
not for the exclusive use of the municipality and not 
under its control^® On the other hand, it has been 
held that, where the only feasible outlet for a sewer 
is beyond the limits of the assessment district, not 
only the expense of constructing the sewer within 
the district but the expense of constructing it be¬ 
yond the boundary of the district is a local improve¬ 
ment of the property within the district and the cost 
thereof is a proper charge on such property.!^ 

§ 1357. -Waterworks and Mains 

Only property whose situation with respect to water¬ 
works or mains Is such as Is designated by statute pro¬ 
viding for assessment for the Improvement Is liable to as¬ 
sessment therefor; and a mere showing that the property 
assessed Is distant from the Improvement will not over¬ 
come a presumption of benefit. 

Although, as discussed supra § 1320, a general 
system of waterworks designed for the beneht of all 
the inhabitants of a municipality is generally held 
not a local improvement for the cost of which spe¬ 
cial assessments may be levied unless the entire mu¬ 
nicipality in accordance with statutory authority is 
laid off into a single improvement district, for obvi¬ 
ous reasons property whose situation with respect to 
the waterworks or mains is not such as is designat¬ 
ed by statute providing for an assessment for the 


improvements is not liable to assessment therefor.^® 
An assessment for water pipe has been held cor¬ 
rectly laid, however, against an entire tract abutting 
on the street on which the pipe was laid, as against 
a contention that only a portion of the tract would 
be specially benefited.^® A presumption of benefit 
from water mains arising from the assessment roll 
is not overcome by merely showing that the prop¬ 
erty assessed is distant from the improvement.®® 

§ 1358. -Property beyond Boundaries of 

Municipality 

Although such authority may be granted by statute, 
In the absence of special statutory authority a municipal 
corporation has no power to levy special assessments or 
taxes for local Improvements on property lying outside 
the municipal boundaries; but If, during the construction 
of an Improvement, abutting land Is annexed to the mu¬ 
nicipal corporation It may be made liable by means of a 
reassessment. 

In the absence of special statutory authority a mu¬ 
nicipal corporation has no power to levy special as¬ 
sessments or taxes for local improvements on prop¬ 
erty lying outside the municipal boundaries,®^ even 
if the owners of such property make an express re¬ 
quest that their lands be assessed,®® and the fact that 
such property is directly benefited is of no conse¬ 
quence.®® Nevertheless, the legislature may au¬ 
thorize a municipal corporation to make local im¬ 
provements and assess therefor property lying out¬ 
side the municipal limits but specially benefited by 
the improvement;®* but power is not conferred by 
statutory provisions for the assessment of benefits 
on property fronting on the improvement,®® or on 
abutting property,®® which must be construed as 


15. E:aii.—^FL Scott v. Kaufman, 24 
P. 64, 44 Kan. 187. 

ISi Ill.—^EtaTmon V. Arthur, 140 N. 
K. 58. 809 Ill. 96—Lioeffler v. Chica¬ 
go, 92 N.R 586, 246 111. 48, 20 Ann. 
Cas. 835. 

44 C.J. j) 555 noto 12. 

17. Okl.—Bartlesville v. Keeler, 229 
P. 450, 107 Okl. 14. 

44 C.J. p 555 note 13. 

18. Ohio.—^Wheeler v. Musklngrum 
County, 8 Ohio Clr.Ct. 5»6, 2 Ohio 
Clr.Dec. 345. 

44 C.J. p 555 note 21. 

19. Conn.—Hopkins v. Metropolitan 
Dlst., 161 A. 848, 116 Conn. 619. 

90- Ill-—^Holmes v. City of Harvey, 
165 N.E. 335, 824 Ill. 836. 

91. Ill.—City of Des Plaines v. 
Boeckenhauer, 60 N.XL2d 483, 883 
Ill. 476. 

K&n .—Cow Cr,eek Valley Flood Pre¬ 
vention Ass'n V. City of Hutchin¬ 
son, 200 P.2d 299, 166 Kan. 78. 

Ky.-r-Hed5rer v. Klnsella, 144 S.W.2d 
616, 284 Ky. 808. , 


W.Va.—^Damall v. Board of Park 
Com’rs of City of Huntlnerton, 22 
S.E.2d 642, 124 W.Va. 787. 

44 C.J. p 679 note 42. 

Creation of taxing district by mu¬ 
nicipality generally see Infra S 
1360 b. 

Fortlon of property outside olty lim¬ 
its 

Where a portion of defendants’ 
property 'abutting on street was In¬ 
side and a portion outside the city 
limits, property was not chargeable 
with cost of paving* that portion of 
street bordering on property outside 
city limits.—Jordan v. City of Olive 
Hill, 162 S.W.2d 229, 290 Ky. 828. 

98. Ill.—City of Des Plaines v. 
Boeckenhauer, 50 N.E3.2d 488. 888 
Ill. 475. 

Estoppel to objeot to assessment see 
Infra 8§ 1462-1478. 

83. Wash.—^Edmonds Land Co. v. 

Edmonds, 119 P. 192, 66 Wash. 201. 
W.Va.—^Damall v. Board of Park 
Com’rs of City of Huntington, 22 I 
S:E.2d 642, 124 W.Va. 787. I 
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94L Pa.—^Allshouse v. City of Pitts¬ 
burgh, 91 Pa.Super. 276—^Borough 
of Williamsburg v. Bottenfleld, 80 
Pa.Super. 208. 

44 C.J. p 679 note 44. 

Where sewer was oonstmoted 
jointly by city, borough, and town, 
bhlp. city, under statute, was held 
authorized to assess benefits against 
land lying partially or wholly outside 
city and In township, but served by 
sewer within city.—^Petition of City 
of Pittsburgh, 168 A. 496, llO Pa. 
SLuper. 310, followed in City of Pitts¬ 
burgh V. Meyers, 168 A. 499, 110 Pa. 
Super. 817. 

96. Cal.—^Durrell v. Dooner, 6l P. 

628, 119 Cal. 411. 

44 C-J. P 679 note 46. 

86. Ky.—Jordan v. City 6f Olive 
Hill, 162 S.W.2d 229, 290 Ky. 828. 
W.Va.—^Damall v. Board of Park 
Com'rs of City of Huntington, 22 
S.H.2d 542, 124 W.Va. 787. 

44 C-J- P 679 note 46. 
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meaning abutting property lying within the munici¬ 
pality where the improvement is constructed.^^ 

Annexation during improvement. If, during the 
construction of an improvement^ land abutting 
thereon is annexed to the municipal corporation it 
may be made liable for its share of the cost by 
means of a reassessment,*® but, where the power to 
make the special assessment was lacking at the 
time the assessment was made, a subsequent annex¬ 
ation of the property does not have the effect of op¬ 
erating retroactively and supplying such lack of 
power.*® Under a charter requiring the cost of im- 

Assessment or 

§ 1359. Definition, Nature, and Necessity 

a. Definition and nature 

b. Necessity for creation 

a. Definition and Nature 

An assessment or Improvement district Is an agency 
for the purpose of constructing a proposed Improvement, 
deriving Its powers directly from the legislature, and hav¬ 
ing no powers or liabilities except those expressly or Im¬ 
pliedly conferred. The qualifications and powers of offi¬ 
cers of such a district rest entirely within the legislative 
discretion. 

An assessment or taxing district, frequently called 
an improvement district, is an agency for the pur¬ 


proving a street to be charged on all lands on both 
sides of the street, it has been held that, where, sub¬ 
sequent to the improvement of the north side of a 
street and the payment for the improvement by spe¬ 
cial assessments against property on that side of the 
street, the city limits are extended so as to include 
the south side of the street, and it also is improved, 
the entire cost of the latter improvement should be 
assessed against the owners of property abutting on 
that side of the street;*® part of the cost should 
not be assessed against owners of property on the 
north side of the street.®^ 

Taxing Districts 

pose of constructing a proposed improvement,** de¬ 
riving its powers directly from the legislature,** and 
having no powers or liabilities except those con¬ 
ferred or imposed by statute and those necessarily 
implied from those named.*^ Improvement districts 
which, when organized, are by statute given a par¬ 
ticular name, endowed with perpetual succession un¬ 
til their object is accomplished, with power to make 
contracts, incur debts, issue bonds, collect assess¬ 
ments and sue and be sued are corporations, al¬ 
though not denominated as such by the statute.*® 
The district has no proprietary interest in the street 
improved*® and whatever control is conferred on it 


97. Ky.—Gesser v. McLane, 161 S. 
W. 1118, 156 Ky. 743. 

28. N.T.—In re HolUater, 72 N.BI. 
1143. 180 N.Y. 518. 

Reasseesment generally see Infra SS 
1541--1558. 

29. Ill.—City of Des Plaines v. 
Boeckenliauer, 50 N.E.2d 488, 888 
lU. 475. 

80. Mo.—^Brosnahan v. Pitcher, 113 
S.W. 1133, 183 Mo.App. *660. 

31. Mo.—Brosnahan v. Pitcher, su¬ 
pra. 

44 C.J. p 579 note 50. 

32. Ark.—Sembler v. Water, etc., 
IhEipr. Dlst. No. 2, 158 S.W. 972, 109 
Ark. 90. 

44 aJ. p 555 note 22. 

Manidpsl Improvement districts 
are districts organized by governing 
agency of city or town or munlclpcd- 
ity In which they are located and of 
which they are a part, or the whole 
thereof, soch as streets, sewers, war 
terwor^ etc., and districts which In¬ 
clude and Impose taxes on lands, 
both rural and urban, are not mu¬ 
nicipal Improvement districts.—Hop¬ 
kins V. Fields, 154 S.W.2d 22, 202 
Ark. 890. 

There Is no distlactlon between 
«*wateKworfes”* and "wader, system,” 
with respect to creation of special 


improvement district for construc¬ 
tion of “waterworks.”—^Lumbermen’s 
Trust Co. V. Town of Ryegate, D.C. 
Mont., 50 F.2d 219, reversed on other 
grounds, C.CLA., 61 F.2d 14. 

District separately treated 
In building sewer In any sewer 
district, district must be separately 
treated In accordance with provisions 
for original construction of sewer.— 
Davis Holding Corporation v. Wilcox, 
168 A. 169,112 Conn. 648. 

33. Aik.—^Watson v. Barnett, 88 S. 

W.2d 811, 191 Ark. 990. 

44 C.J. P 5'55 note 28. 

3A Ark.—^Watson v. Barnett, supra. 
44 CJ. p 655 note 24. 

Powers vested ta mualdpal oorpora- 
tioas 

Districts organized under munlci- 
l>al improvement district act were 
held not to have Independent legal 
status- with capacity to sue or to 
perform powers ordinarily vested In 
municipal corporations.—Bond v. 
City of Pasadena, 66 P.2d 946, 6 CU. 
2d 139. 

Assets la haads of distzlot not legal- 
Zy oxgaaiied 

Where attempt to create a sewer 
maintenance district proved abortive, 
assets In hands of district at time‘it 
was determined that district had not 
been legally organized belonged toj 
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property owners who paid their taxes 
pro rat^ and an act which purported 
to give cities and towns authority to 
take over plant and assets of sewer 
districts whose bonded Indebtedness 
had been paid In full as applied to 
such district was unconstitutional 
as attempting to divert a tax levied 
for one purpose to another and whol¬ 
ly different purpose.—^Haraway v. 
Zamble, 157 S.W.2d 604, 208 Ark. 560. 

35- Ark.—Whipple v. Tuxworth, 99 
S.W. 86, 81 Ark. 891. 

Quasi oQxporatlo& or qnasl-mniiieipal 
corporation 

Neb.—Corpus yuzis auoted la Bliss 
V. Pathfinder Irr. Diet, 240 N.W. 
291, 292, 122 Neb. 208. 

48 C.J. p 78 note 81. 

UnslolpBl corporation 
Improvement district created by 
Colorado statute to construct and 
operate tunnel through Continental 
Divide was a municipal corporation, 
and hence could not be sued for acts 
done in governmental capacity, not- 
ihithstandlng statute authorized it to 
sue and defend.—^Eastern Union Co. 
of Delaware v. Moffat Tunnel Im¬ 
provement Dlst., 178 A. 864, 6 W.W. 
Harr.,D6l., 488. 

33. Ark.—Williams v. Ft Smith, 268 
S.W. 897, 165 Ark. 215. 
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for the purpose of making an improvement ceases 
on the completion of the improvement, at which 
time the street becomes subject to the exclusive con¬ 
trol of the municipal corporation.^^ 

Status of officers, A taxing district is not gov¬ 
erned by a constitutional provision requiring oflScers 
to be elected by the people or appointed by the gov¬ 
ernor,and the legislature is at liberty to require 
that trustees or supervisors of such district be des¬ 
ignated in other ways,^^ and that voting in districts 
be limited to property owners.^^ The qualifications 
of such officers rest entirely within the legislative 
discretion,and a statute determining such qualifi¬ 
cations is usually controlling,but ineligibility of 
a member of the board of commissioners of an as¬ 
sessment district does not invalidate the organiza¬ 
tion of the district^* They have only such powers 
as are conferred on them by statute,either ex¬ 
pressly^® or by necessary implication.'*^ Although 
a municipality had by ordinance created the office of 
superintendent of streets, the title of members of 
the- board of trustees sitting as members of the 
board of local improvement under an ordinance is 
not subject to attack, although the ordinance did not 
provide that the superintendent of streets, who js 
ex ofiicio a member, should sit on such board.*® 
Removed members of the board of public improve¬ 
ment acting after judgment suspending the opera¬ 
tion of order of removal have been held officers de 
facto.*® 

b. Necessity for Oreation 

In the absence of constitutional, charter, or statu¬ 
tory provisions requiring It, It Is unnecessary that a tax¬ 
ing district shall be ascertained within which benefits for 
local Improvements shall be assessed before the levy of 
the assessment. 

In the absence of constitutional requirement, it 
has been held unnecjessary that a taxing district 
shall be ascertained within which benefits for street 


openings shall be assessed before the levy of the 
assessmentand a fortiori, where it is so provid¬ 
ed by statute, it is not essential to the validity of 
an assessment for an improvement that an assess¬ 
ment district should have been organized to be 
chargeable with the expense of constructing it.®^ 
On the other hand, where the creation of special 
assessment or taxing districts is provided for by 
charter or statute, the creation of such districts, by 
the proper authority and in the manner provided, is 
generally held a preliminary, jurisdictional step'in , 
providing for construction of such improvements to 
be paid for by special taxes or assessments,®® and 
this is especially true where the law under which the 
improvement is made gives to the property holders 
some voice in the matter;®® and the fact that a 
district- was created ' in proceedings initiated be- I 
fore, but continued after, its creation cannot be con- 
sidered a mere irregularity.®* However, it has been • 
held that, where, as in proceedings to condemn pri- • 
vate property for. a street, such a‘ course cannbt be > 
resorted to in harmony with the general purposes ^ 
of the statute authorizing the proceedings without 
placing the assessment of damages and of benefits 
'in different hands to.be managed separately, it will 
xKit be practicable to adopt such course.®® 

§ 1360. How Created 

a. In general 

b. By municipalities 

c. Constitutionality of statutes 

a. In G^eral 

Improvement districts are creatures of law; and, 
subject to constitutional provisions, congress or state 
legislatures may create such districts or delegate to a 
municipal corporation or board the power to do so. 

Improvement districts are creatures of the law®® 
and cannot be created by consent,®^ waiver,®® estop¬ 
pel,®® or by agreement of the property owners.®® 


37. Ark.—Williams v. Ft Smith, su¬ 
pra. 

44 C.J. P 665 note 22. 

38. Ark.—^Pulaski Gas Light Co. v. 
Remmel, 188 S.W. 1117, 97 Ark. 
818. 

89. Fla.—State v. Ocean Shore Im¬ 
provement Diet, 166 So. 438, 116 
Fla. 284. 

49. Fla.—State v. Ocean Shore Im¬ 
provement Diet., supra. 

41. Fla.—State v. Ocean Shore Im¬ 
provement Diet., supra. 

48. Fla.—Advisory Opinion to the 
Oovexnor, 28 So.2d 168, 156 Fla. 
166. 

48. Fla.—^Advisory Opinion to the 
Governor, supra. 


44. Ark.—^Anderson v. Flxley, 201 S. 
W. 796. 182 Ark. 589, 642—McDon¬ 
nell V. Little Hock Impr. Diet No. 
146, 183 S.W. 1126, 97 Ark. 834. 

44 C.J. p 666 note 38. 

45. Ark.—^Watson v. Barnett 88 S. 
W.2d 8X1, 191 Ark. 990. 

48. Ark.—Watson v. Barnett, supra. 

47. Ark.—Watson ▼. Barnett, supra. 

48. Ill.—People V. Strohm, 121 N.E. 
228, 286 111. 580. 

49. Ark.—^Inland Constr. Co. v. Hec¬ 
tor. 202 S.W. 712, 183 Ark. 277. 

50. Mo.—St Louis V. Greely, 14 Mo. 
App. 678. 

61. Cal.—White v. Harris, 87 P. 502, 
108 CaJL 628. 
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63, Wia—^Boden v. Town of Lake, 
12 N.W.2d 140, 244 Wis. 216. 

44 C.J. p 665 note 38. 

53L N.D.—Kvello v. Lisbon, 164 N. 
W. 806, 88 N.D. 71. 

64. N.D.—^Boynton v. Board of City 
Gom'ra of Minot 211 N.W. 441, 64 
N.D. 796. 

56. Mi6h.—^Appeal of Powers, 89 
Mich. 504. 

56L Idaho.—^Meyers v. City of Idaho 
Falls, 11 P.2d 626, 62 Idaho 81. 

44 C.J. p 666 note 42. 

67. Ark.—Hamwell v. White, 171 S. 
W. 108. 115 Ark. 88. 

58. Ark.—^Hamwell v. White, supra. 

59. Ark.—^Harnwell v. White, supra. 

60. Ark.—Harnwell v. White, supra. 
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The power to determine the taxing district for any 
particular burden is a purely legislative powerjfi^- 
having its origin in the taxing power, and is not 
to be interfered with or controlled except as it may 
be limited or restrained by constitutional provi¬ 
sions.®* 

Subject only to such limitations as may be im¬ 
posed by the organic law,®^ special taxing or as¬ 
sessment districts for the purpose of meeting in 
whole or in part the cost of local improvements may 
be created by the congress of the United States,®® 
or the legislatures of the various states,®® and may 
be vested with authority to lay taxes according to 
value, acreage, front foot, or benefits.®^ 

A rule by which a benefit district, in case of street 
improvement, is marked out, like all laws, is one 
which aims to do justice in a general way, but can¬ 
not be made to fit accurately every case;®® it would 
be a physical impossibility to accomplish absolute 
equality;^® but inequality does not necessarily mean 
injustice.^® 


Delegation of power. Instead of creating the dis¬ 
trict itself, the legislature may delegate this power 
to a municipal corporation^^ or to a board of com¬ 
missioners appointed by itself or by the municipal¬ 
ity and this, it has been said, is not open to the 
objection that it confers arbitrary power on the 
municipality.^* Likewise, it is not necessary that 
the statute delegating the power shall specifically 
provide that in determining the boundaries of the 
district only property which will be benefited can 
be induded.7^ 

b. By Municipalitiea 

Under powers expressly or Impliedly conferred by 
statute, municipal corporations may create assessment or 
taxing districts, subject to such limitations as the legle- 
lature may see fit to Impose. 

Under power delegated by the state legislatures, 
municipal corporations, acting through their coun¬ 
cils or other boards or officers designated by stat¬ 
ute, may create assessment or taxing districts ;7® 
and the power so conferred is subject to such lim¬ 
itations as the legislatures may see fit to impose,^® 


61. CaL—Allen y. City of Los An¬ 
geles, 291 P. 898. 210 Cal. 285— 
Frank v. Maguire, 267 P. 616. 201 
Cal. 414. 

Mo.—Kansas City v. Jones Store Co., 
28 S.W.2d 1008, 825 Mo. 226, cer¬ 
tiorari denied Jones Store Co. v. 
Kansas City. Mo., 61 S.Ct. 78. 882 
U.S. 878, 76 Li-Bd. 771. 

44 CJ. P 656 note 42. 

68. Colo.—Wolff y. Denver, 77 P. 

864, 20 Colo.App. 185. 

63L Tex.—Kettle y. Dallas, 80 S.W. 

874, 85 Tex.CiyAj>p. 688. 

64, Ark.—^Mullins y. lilttle Rock, 
198 S.W. 262, 181 Ark. 69, L.R.A. 
1918B 461. 

44 CU. p 556 note 45. 

66. U.S.—^Briscoe y. Rudolph, App. 
D.C., 81 S.CL 679, 221 U.S. 547. 65 
Li.E d. 848—^Parsons v. District of 
Columbia, App.D.C. 18 S.Ct. 621, 
170 U.S. 45, 42 L.Ed. 948. 

66, U.S.—^Roberts v. Richland Irr. 
Diet., Wash., 53 S.Ct. 619, 289 U.S. 

71. 77 L.Ed. 1038 

Ark.—^Moffett v. Texarkana Forest 
Park Paving, Sewer, and Water 
Dlst. No. 2, 26 S.W.2d 689, 181 Ark. 
474. 

Lia.—^Hagmann v. City of New Or¬ 
leans, 182 So. 763, 190 La. 796. 
N.T.—Gaynor v. Marohn, 198 N.E. 

18, 268 N.T. 417. 

44 C.J. p 556 note 47. 

67. U.S.—Roberta v. Richland Irr. 
Diet., Wash., 63 S.Ct. 619, 289 U.S. 
71, 77 L.Ed. 1038. 

6& Mo^-Gilsonite Roofing, etc., Co. 
y. St. Louis Fair Ass’n, 182 S.W. 
657, 281 Mo. 589. 


66. Mo«—Gilsonlte Roofing, etc., Co. 

y. St. Louis Fair Ass*n, supra. 

76, Mo.—Gllsonlte Roofing, etc., Co. 
y. St. Louis Fair Aes'n, supra. 

71. U.S.—Wabash Ry. Co. v. City of 
St. Louis, eCLAMo., 64 F.2d 921, 
certiorari denied Wabash Ry. Co. v. 
City of St. Louis, Mo., 64 S.Ct 88, 

290 U.S. 668, 78 L.Ed. 577. 

La.—Bagmann y. City of New Or^ 
leans. 182 So. 753, 190 La. 796. 

44 C.J. p 667 note 52. 

72. U.S.—Wabash Ry. Co. v. City of 
St. Louis, C.aA.Mo., <64 F.2d 921, 
certiorari denied Wabash Ry. Co. 
y. City of St. Louis, Mo.. 64 S.Ct. 
88, 290 U.S. 668, 78 L.Bd. 577. 

44 C.J. p 667 note 58. 

73. Mich.—Beecher v. Detroit, 52 N. 
W. 781, 92 Mich. 268. 

N.T.—-Valley Farms Co. v. Yonkers, 
184 N.Y.S. 800, 193 App.Diy. 433, 
affirmed 132 N.E. 887. 231 N.Y. 568. 
Constitutionality of statutes see in¬ 
fra subdivision c of this section. 

74. Cal,—^Hunt v. Manning, 140 P. 
39, 24 Cal.App. 44. 

44 C.J. p 557 note 56. 

75. Ark.—^Beloate y. Street Imp. 
Dist. No. 2 of Walnut Ridge, 169 
S.W.2d 451, 208 Ark. 899. 

Cal.—^Allen y. City of Los Angeles, 

291 P. 898, 210 Cal. 235. 

Ky.—^Hodge v. City of Princeton, 18 
S.W.2d 491, 227 Ky. 481—City of 
Jackson y. Rllfie, 294 S.W. 142, 219 
Ky. 689. 

Ter.—Simms v. City of Mt Pleasant, 
Civ.App., 12 S.W.2d 833, error dis¬ 
missed. 

44 C.J. p 667 note 68. 
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f Delegation of power see supra sub- 
I division a of this section. 
Xsansozlpt held snllloieiLt 
I Transcript of proceedings of town 
council with respect to formation of 
street improvement district was suf¬ 
ficient to establish validity of such 
proceedings where transcript was 
made immediately after organization 
of district, was full and complete, 
and was reUed on in issuing bonds 
and procuring sums for construction 
of Improvements.—^Black v. Street 
Improvement Dlst No. 2 of Dar- 
denelle, D.CAxk., 87 F.Supp. 894. 
Oxdinances held valid 
Ark.—^Lambert v. Wharf Improve¬ 
ment Dist. No. 1 of Helena, 295 S. 
W. 780, 174 Ark. 478. 

Nev.—-Western Realty Co. v. City of 
Reno, 172 P.2d 158, 68 Nev. 880. 
Ohaarteor oonstroed 
Article in charter relating to con¬ 
demnation and not article relating to 
public work governed assessment of 
benefits and damages In connection 
with street widening and conferred 
on commissioners power to fix benefit 
or taxing district which need not be 
fixed in improvement ordinance.— 
Wabash Ry. Co. v. City of St. Louis, 
C.C.AMO., 64 F.2d 921, certiorari de¬ 
nied Wabash Ry. Co. v. City of St. 
Louis, Bfo., 64 S.Ct 88, 290 U.S. 668, 
78 L.Ed. 577. 

Creation hSld not dlsorlminatozy 
Mich.—Hack v. dty of Detroit, 84 
N.W.2d 66, 822 Mich. 558. 

73. Okl.—Missouri, etc., B. Co. v. 
Tulsa, 288 P. 462, 118 Okl. 21— 
Flanagan v. Tulsa, 156 P. 642, 65 
OkL 688. 
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and cannot exceed that possessed by the legislature 
itself.77 

While statutory authority is essential to the exer¬ 
cise of the power,78 and no power other than that 
so conferred may be exercised/® the power need not 
be conferred in express terms but may arise by 
necessary implication/® as where general power is 
conferred on municipalities by charter or statute to 
make local improvements and pay for them by spe¬ 
cial assessments.®^ 

Where power is vested in a mimicipal council 
by charter to organize an assessment district, the 
council itself must define and establish a definite 
district and cannot delegate this power to anyone 
else, whether a municipal officer or private person.®® 
However, it has been held that the legality of the 
organization is not affected by the fact that the 
assessor or city engineer furnished the information 
on which the council acted,®® or because the officers 
actually outlined the assessment district,®^ pro¬ 
vided their action was adopted, approved, and con¬ 
firmed by the council.®® 

Property outside city limits. A special taxing dis¬ 
trict consisting of property outside the city limits 
may be organized only by specific legislative author¬ 
ity,®® 

Initiative and referendum statutes apply only to 
matters of general legislation, in which all the qual¬ 
ified electors of the city are interested, and not to 
matters of purely local concern such as the creation 
of a special improvement district, in which only the 
inhabitants or property owners are interested.®^ 

c. Constitutionality of Statutes 

Statutes creating special assessment or taxing dls- 


§ 1361 

tricts or delegating this power to municipal corporations 
are generally held constitutional. 

It has generally been held that the acts of con¬ 
gress or of state legislatures in creating special as¬ 
sessment or special taxing districts are not uncon¬ 
stitutional unless the action taken is palpably arbi¬ 
trary or a plain abuse of authority,®® and also that 
statutes delegating this power to municipal corpo¬ 
rations do not violate any constitutional provision;®® 
but a law establishing a taxing district, under which 
there is no reasonable presumption that substantial 
justice will be done, but under which property own¬ 
ers will probably be disproportionately taxed, can¬ 
not stand as constitutional against one actually so 
taxed.®® 

§ 1361. Purpose of Creation, Number of Dis¬ 
tricts, and Joint Districts 

a. Purpose in general 

b. Improvements already made 

c. Number of improvements included in 

one district 

d Creating several districts for one im¬ 
provement 

e. Joint districts 

a. Purpose in General 

The underlying purpose for the creation of special 
taxing districts Is to attain a constitutional balance In 
relationship to benefits conferred for burdens Imposed. 

The underlying purpose for the creation of spe¬ 
cial taxing districts is to attain a constitutional bal¬ 
ance in relationship to benefits conferred for bur¬ 
dens imposed.®! 

, b. Improvements Already Made 

An assessment district may be created to raise money 
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77. Ark.—^Fayetteville Sewer Impr. 
Dlst. No. 1 V. Pollard, 136 S.W. 957. 
98 Ark. 643. 

7a Wash.—State v. Moss, 86 P. 

1129, 44 Wash. 91. 

44 G J. p 567 note 62. 

79. Ark.—^Augusta v. Smith, 174 S. 
W. 543, 117 Ark. 93—Lewis v. 
Rieff, 169 S.W. 1184, 114 Ark. 368. 

44 C.J. p 657 note 68. 

80. Wash.—State v. Moss, 86 P- 

1129, 44 Wash. 91. 

44 C.J. p 557 note 64. 

8L N.C.—Justice v. Asheville, 76 
S.B. 822. 161 N.C. 62. 

44 C.J. p 657 note 65. 

88. Mich.—^Whitney v. ECudson, 37 
N.W. 184, 69 Mich. 189. 

Govamlag body 

In city’s proceeding to condemn 
lamds for flood control improvements, 
city engineer cannot create or desig¬ 
nate beneflt district, as that must be 


done by city’s governing body.—Cow 

Creek Valley Flood Prevention Ass’n 

V. City of Hutchinson, 200 P.2d 299. 

166 Kan. 78. 

83. Mich.—^Davies v. Saginaw, 49 N. 
W. 667, 87 Mich. 439. 

84. Mich.—^Davies v. Saginaw, su¬ 
pra. 

85. Mich.—^Davies v. Saginaw, su- 
prcL 

8a Conn.—Moore v. Town of Stam¬ 
ford, 64 A.2d 588, 134 Conn. 65. 

Assessment of property beyond 
boundaries of municipality gener¬ 
ally see supra 5 1368. 

87. Mont.—Allen v. Butte, 175 P. 
596, 65 Mont. 205. • 

48 C.J. p 687 note 41. 

Ordinances under OLnltiatlve and ref- 
erepdum laws generally see supra 
S9 449-461. 

sa Mo.—State ex reL Webster 

1101 


Groves Sanitarv Sewer Dist v. 
Smith, 87 S.W.^d 147, 337 Mo. 865. 
44 C.J. p 658 note 73. 

Statutes validating districts previ¬ 
ously organized see infra S 1368 d. 

89. Ark.—^Little Rods v. Boaid of 
Improvements, 42 Ark. 152. 

44 C.J. p 558 note 74—12 C.J. p 769 
note 3'6-38 [a]. 

90. U.S.—G-ast Realty, etc., Co. v. 
Schneider Granite Go., Mo., 86 S.Ct 
264, 400, 240 U.S. 55, 60, 60 L.Bd. 
623, 1239—^Abernathy v. Fidelity 
Nat Bank., etc., Co., D.C.Mo., 274 
F. 801, affirmed, C.C.A., Fidelity 
Nat Bank & Trust Co. v. Swope, 2 
F.2d 676, reversed on other grounds 
47 S.Ct 511, 274 U.S. 123, 71 L.Ed. 
969. 

44 C.J. p 568 note 76. 

.91. U.S.—^Morton Salt Co. v. City of 
South Hutchinson, C.C.A.Ean., 169 
F.2d 897. 
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to pay for irrtprovements already made. In the abaence 
of statutory authority a new district cannot be formed to 
take over and reconstruct or extend an Improvement con¬ 
structed, owned, and operated by another district, but 
the legislature has power to giVe authority to do so on 
Just and equitable terms. 

The legislature may create an assessment district 
for the purpose of raising money to pay ior im¬ 
provements already made.®® 

In the absence of statutory authority, a new dis¬ 
trict cannot be formed for the purpose of taking 
over and reconstructing or extending an improve¬ 
ment, constructed, owned, and operated by another 
district.®® It is, however, within the power of the 
legislature to give authority to do so®^ on such j“ust 
and equitable terms as may be considered appro¬ 
priate.®® The constitutional validity of these stat¬ 
utes has been upheld.^® The question of-benefits 
accruing to the properly of an existing district has 
no efiTect on the validity of a new district embracing 
the territory of the existing district and additional 
territory,®7 but can only be considered in the as¬ 
sessment of benefits, the correctness of which may 
be challenged in the manner prescribed by law.®® 

Where a city becomes merged into another city, 
the passing of an ordinance by the latter providing 
for the construction of sewers in a sewer district 
created by the former amounts to an adoption of 
such sewer district.®® 

c. Number of Improvements Included In One 
District 

It !• not permissible to join two or more Improve¬ 
ments In one district where the statute clearly contem¬ 
plates that an assessment district shall Include only one 
Improvement; but several related Improvements may be 
Joined In one district where authorized by statute or 
where It can be done without prejudice to the rights of 
any of the property holders. 


Where the statute clearly contemplates that an as¬ 
sessment district shall include only one improvement, 
it is not permissible to join two or more improve¬ 
ments in one district but the rule is otherwise 
where it is obvious from the provisions of the stat¬ 
ute authorizing the creation of the district that it is 
intended that several improvements may be joined 
in one district® or where there is express statutory 
authority for so doing.® It has also been held that, 
in the absence of express statutory prohibition, it 
is permissible to create one district for the purpose 
of making two or more local improvements where 
this can be done without prejudice to the rights of 
any of the property holders,^ especially where the 
improvements when so combined may be construct¬ 
ed and maintained at less cost than would otherwise 
be possible;® and several improvements thus under¬ 
taken by one improvement district must be treated 
as a single improvement and the cost considered as 
a single project.® Wholly disconnected improve¬ 
ments, however, may not be joined together in one 
district.^ Where one district cannot be used to 
make improvements in the manner indicated by 
statute, one district should be created for the mak¬ 
ing of each improvement,® and in case of doubt^this 
is preferable.® 

d. Creating Several Districts for One Improve¬ 
ment 

Under a statute limiting the cost of a single Improve¬ 
ment to a designated per cant of the assessed valuation 
of the property In the district where the Improvement Is 
made, a single Improvement cannot be divided Into sep¬ 
arate parts and several districts created for completion 
of the work on the separate parts. 

Where a statute limits the cost of a single im¬ 
provement to a designated per cent of the assessed 
valuation of the real property in the district where 


92. U.S.^VaTley Farms Co. v. West¬ 
chester County, N.Y., 4S S.Ct. 261. 
261 U.S. 156. 67 L.Bd. 586—War¬ 
ner V. Leser. Md., 86 S.Ct. 66, 239 
U.S. 207. 60 L Ed. 280. 

AssessmeDts for Improvements pre¬ 
viously constructed and paid for 
see supra 5 1292. 

93. Ark.—Sembler v. Water, etc., 
Impr. Diet. No. 2, 158 S.W. 972. 
109 Ark. 90. 

44 C.J. p 565 note 10. 

94L Ark.—Sembler v. Water, eta, 
Impr. Dist. Na 2, supra. 

«4 C.J. p 665 note 11. 

95. Ark.—Sembler v. Water, eta, 
Impr. Dist. No. 2. supra, 

98 . Ark.—^Emerlch v. Bourland, 246 

S.W. 872. 156 Ark. 496—Lewis v. 
Forrest City Special Impr. DlsL, 
246 S.W. 867. 156 Ark. 866. 

44 C.J. p 666 note 18. 


97. Arts.—Sembler v. Water, eta, 
Impr. Dist No. 2. 158 S.W. 972, 109 
Ark. 90. 

93 . Ark.—Sembler ▼. Water, eta, 
Impr. Dist. No. 2. supra. 

99. Mo.—Pai ker-Washington Co. v. 
Field, 214 S.W. 402, 202 Mo.App. 
159. 

1. Neb.—Hutchinson v. Omaha, 72 

N. W. 218. 62 Neb. 846. 

44 C.J. p 666 note 17. 

8. Wyo.—^Bass v. Casper, 205 P. 

1008, 208 P. 439, 28 Wyo. 887. 

44 C.J. p 666 note 18. 

3. Ohio.—^Welder v. Cincinnati, 82 

O. C.A. 347. 

44 C.J. P 565 note 19. 

4, Ark.—^McCoy v. Holman, 292 S. 
W. 999, 173 Ark. 592. 

44 aj. p 665 note 20. 
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5. Ark.—^McCoy v. Holman, supra. 
44 C.J. P 566 note 21. 

6. Ark.—^McCoy v. Holman, supra. 

44 C.J. p 666 note 22. 

7. Ark.—<kimahan v. City of Fay¬ 
etteville. 1 S.W.2d 10, 175 Ark. 405. 

44 C.J. p 566 note 23. 

Test 

Similarity of Improvement and sit¬ 
uation of property make satisfactory 
test as to unity.—Snoddy r. Paving 
Improvement Diet. No. 4, 7 B.W.8d 
972. 177 Ark. 776. 

District beU not jji tmlty 

Improvement district, comprised of 
four separate areas connected by 
paved streets, was held not lacking 
In unity.—Snoddy ▼. Paving Im¬ 
provement Dist No. 4, supra. 

& Ark.—Wilson v. Blanks, 180 S.W. 
517, 95 Ark. 496. 

9. ArJc—Wilson t. Blanks, supra. 
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the improvement is to be made, it is not permissible, 
where there is in fact but one improvement, to di¬ 
vide it into separate parts and create several dis¬ 
tricts for the completion of the work on these sep¬ 
arate parts and to do so, it has been said, would 
be a palpable violation of the statute.^^ However, 
it has been held that, in the absence of any special 
statutory restrictions on the subject, an assessment 
on the lands in two districts may be made for a tun¬ 
nel which, while a single work, serves to unite the 
two districts.12 

a. Joint Districts 

Subject to statutory restrictions on the power, « mu¬ 
nicipal corporation, when authorized by charter, may cre¬ 
ate a Joint assessment district. 

When so authorized by charter, a municipal cor¬ 
poration may create a joint assessment district 
and in so doing, if it deems it best, it may first group 
a number of districts into smaller joint districts and 
then group those smaller joint districts into the 
main joint district,!^ and it may omit from.such 
joint districts the districts in servient areas not ben¬ 
efited by the new joint district.^® The act of a mu¬ 
nicipal legislature vested with discretion to. estab¬ 
lish joint sewer districts is not subject to review by 
the court unless its powers are affirmatively shown 
to have been exercised fraudulently, oppressively, 
or arbitrarily.^^ An original district and an an¬ 
nexed district may constitutionally be treated as a 
single district for purposes of maintenance after the 
indebtedness of both districts has been discharged, 
if the two districts are so connected that they 


may, in fact, be regarded as a single district.!^ 
Where a statute authorizes the establishment of a 
joint sewer district and provides that such district 
shall not include any district not contained in its 
natural drainage area or natural watercourse, the 
proviso is a restriction on the power of. the council 
to establish joint sewer districts,^* and the statute 
must be reasonably construed so that both the grant 
of power and the restriction may stand.!* 

§ 1362. Boundaries and Property Included 

a. In general 

b. Oiarter or statutory provisions 

c. Including entire city in district 

d. Including property outside city limits 

e. Includiiig same land in several dis¬ 

tricts 

f. Creating district within district 

g. Enlarging or diminishing area of dis¬ 

trict 

h. Property outside of limits of district 
a. In General 

Except where the area to be Included In an asseaament 
or taxing district Is fixed by charter or statute, the areb 
must be determined In accordance with the statutory 
scheme of organization by the proper municipal author¬ 
ities. 

Except where the area to be included in an as¬ 
sessment or taxing district is fixed by charter or 
statute,*® the area must be determined by the prop¬ 
er authorities of the municipal corporation to which 
the power of creating the district has been delegat- 
ed.ai 


la Ark.—^Bottrell v. Holllpeter, 204 
S.W. 848, 135 Ark. 816. 

44 CJ. p 666 note 26. 

11. ArJc.—^Bottrell v. Holllpeter, su¬ 
pra. 

12. Cal.—Mardls v. McCSrtliy, 121 
P. 889, 162 CaL 94. 

13. Mo.—Sills V. Missouri Securities 
Corporation, 6 S.W.2d 889, 819 Mo. 
178 —South Highland Land, etc., 
Co. V. Kansas City. 72 S.W. 944, 172 
Mo. 628. 

14. Mo.—Sills V. Missouri Securities 
Corporation, 6 S.W.2d 389, 819 Mo. 
178 —South Highland Land, etc., 
Co. V. Kansas City, 72 S.W. 944, 
172 Mo. 523. 

1& Mo.—Sills V. Missouri Securities 
Corporation, 6 S.W.2d 389, 319 Mo. 
178. 

le. Mo.—Sills V. Missouri Securities 
Corporation, supra. 

Oonclusiveness of determination as 
to boundaries of district and prop¬ 
erty Included therein generally see 
Infra 8 18^7 a. 

17. Ark.—^Ragsdale v. Cunningham, 
147 S.W.2d 20, 201 Ark. 848. 


18. Mo.—City of independence, to 
Use of Flournoy, v. Dickinson, 27 
S.W.2d 1081, 224 Mo.App. 899. 

19. Mo.—City of Independence, to 
Use of Flournoy, ▼. Dickinson, su¬ 
pra. 

What ooBstltiites "natnzal vater- 
conzse” 

Where conformation of land causes 
surface water to flow In flxed deter¬ 
mined course, so as to discharge it 
uniformly at deflnlte point, course 
followed is ^'natural watercourse” 
within sewer district statute.-^ity 
of Independence, to Use of Flournoy, 
V. Dickinson, supra. 

City held not to have observed, natnrw 
al drainage area> 

Mo.—City of Independence, to Use of 
Flournoy, v. Dickinson, supra. 

28. Ark.—^Bmeiich v. Bourland, 246 
S.W. 872, 166 Ark. 495. 

44 C.J. p 568 note 77. 

Power of leglalatiire 

The state legislature has power to 
deflne the boundaries of assessment 
or taxing districts.—Hagmann v.* 
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, City of New Orleans, 182 So. 763, 190 
La. 796. 

2L Cal.—^Allen v. City of Los An¬ 
geles, 291 P. 393, 910 Cal. 235. 

Mo.—^Kansas City v. Jones Store Co., 
28 S.W.2d 1008, 825 Mo. 226, cer¬ 
tiorari denied Jones Store Co. v. 
Kansas City, Mo., 61 S.Ct. 78, 282 
U.S. 878, 76 L.Ed. 771. ' 

Neb.—Gall v. Beckett 218 N.W. 870, 
116 Neb. 847. 

N.J.—De Marmon v. Borough of Ro¬ 
selle, 152 A. 666. 8 N.J.M 18 C. 904. 
Ohio.—^Daehler v. City of Ports¬ 
mouth, 185 N.H 52, 46 Ohio App. 

15. error dismissed 186 N.E. 66, 126 
Ohio St. 217.' 

44 C.J. p 558'note 78. 

Conclusiveness of determination see 
infra 8 1867 a. 

Bnles oir oonstmotlon 

(1) General rules of construction 
as applied to deeds are applicable In 
case of boundaries of district—^Peo¬ 
ple V. AsUe, 169 N.E. 185, 887 Ill. 258. 

(2) Rule of measurement between 
two designated points In straight line 
by horizontal plane Is Inapplicable, 
where context of order fixing bound- 
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In fixing the boundaries there must be a compli¬ 
ance with the requirements of the statute or char¬ 
ter and no land, included therein other than that for 
which there is statutory authorization and, on 
the other hand, no property called for by the statu¬ 
tory scheme of organization should be omitted, 
although if a municipality is vested by statute with 
discretion in the matter of fixing the boimdaries it 
may exercise its discretion in the matter of exclud¬ 
ing property.24 If property is benefited to any ex¬ 
tent it may be included within an improvement 
district,25 and property may be included in the dis¬ 
trict, although not under immediate necessity for 
additional facilities, where it is otherwise a part of 
a scheme looking to future growth since it receives 
a present benefit justifying the levy of taxes.^® 
Where the improvement is of less than city-wide, 
but greater than strictly local, benefit, property 
within the particular district may be assessed in 
proportion to the benefit derived therefrom, even 
though some of it does not abut on the proposed 
improvement^^ 

The boundary line may divide lots,2® leaving a 
portion of a lot within the district and another por¬ 
tion without,^® or it may include one lot and ex¬ 


clude another although a single building covers both 
lots.30 It may include part only of the property 
within the municipality®^ or, as discussed infra sub¬ 
division c of this section, it may embrace the entire 
area of a city or town, if there is statutory authority 
therefor. Nonassessable land may be included 
within the exterior boundaries of the district.®® 

Business houses and residences through which the 
street to be improved passes may be classed together 
and put into one district without rendering the or¬ 
ganization of the district invalid.®® 

Ignoring political divisions. It is not necessary 
that the boundaries shall be the same as those of the 
political districts of the state but special districts 
may be established for special purposes wholly ig¬ 
noring political divisions.®^ 

Independently of private ownership. Under a 
statute authorizing a municipal council to fix the 
boundaries of an assessment district which does not 
indicate that the size of the lot actually owned by 
the individual shall determine what portion thereof 
shall be included, the council may properly fix the 
boundaries independently of private ownership, es¬ 
pecially where to do otherwise would result in gross 


ariea of district prescribes manner of 
measurement.—People v. Aatle, su¬ 
pra. 

(8) Boundaries of district cannot 
be rendered certain by rejecting re¬ 
pugnant clause equally necessary and 
important with clause sought to be 
retained, and uncertainty in descrip¬ 
tion resulting from patent ambiguity 
in order establishing' district cannot 
be cured.—People y. Astle, supra. 

(4) Order establishing boundaries 
of district must designate lines so as 
to completely inclose lands of dis¬ 
trict; description of boundaries by 
which they may be identified by com¬ 
petent surveyor with reasonable 
certainty is sufficient.—^People v. 
Astle, supra. 

Slstrlot held sufficiently destgnated 
Mo.—City of Houston, ez reL and to 
Use of Lee, v. Kelly, 105 S.W.2d 58. 
Property owners forming district 
may fix boundaries.—^Holt v. Ring, 9 
S.W.2d 48, 177 Ark. 762. 

88. Wash.—Sivyer. etc., Co. v. Spo¬ 
kane, 187 P. 808 77 Wash. 282. 

44 C.J. p 658 note 79. 

83 . Iowa.—^In re Bowdoin St. City 
of Des Moines, 85 K.W.2d 571. 

44 C.J. P 658 note 80. 

9A. U.Sj—R obs^ Noble Kstate v. 

Boise G^typ ixaidaho, 19 F.2d 927. 
Cat—Keller v. City of Los Angeles, 
11 P.2d 448., 128 CaLApp. 89. 
K;an.-:l-Bot^ CJty of Valley Center, 
257P.22^, mKan. 9.. 

N.Tw—rMi* I* Reben Real^ Oo^oirar 


tion V. Common Council of City of 
Kingston, 27 N.Y.S.2d 674, 261 App. 
Div. 641. 

Wash.—^Brown v. Anacortes, 189 P> 
652. 79 Wash. 88. 

44 CJ. p 558 note 81. 

Work previously done and paid for 
Street Improvement proceedliigs 
were held not invalidated because 
property whose owners had previous¬ 
ly constructed similar Improvements 
at their own expense was omitted 
from assessment district—St John 
V. King, 20 P.2d 123. 180 CaLAPP. 866. 

88ii Ark.—Fayetteville Sewer Impr. 
Dist. No. 1 V. Pollard, 186 S.W. 957, 
98 Ark. 643. 

improvement of oontmnoiu street 
As against contention act does not 
eontemxilate mclusion In one proceed¬ 
ing of improvements in widely sep¬ 
arated parts of the city, street open¬ 
ing act was held applicable to im¬ 
provement of continuous street even 
though termini were widely separat¬ 
ed.—^Frank v. Maguire, 257 P. 615, 
201 Cal. 414. 

Property within dlstilot held assess¬ 
able 

Even If property owners within 
special improvement district had 
been Improperly assessed for work 
done outside district property wlthm 
district la assessable for that portion 
of contract price for fire hydrants 
and pipes laid therein.—^Lumber¬ 
men's Trust Co. V. Town of Ryegate, 
aCJLMont, 61 F.2d 14. 
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OB. Wls.—^Thlelan v. Metropolitan 
Sewerage Commn., 189 N.W. 484, 
178 Wls. 84. 

44 C.J. p 668 note 88. 

87. Wash.—Appeal of Johnson, 268 
P. 164, 148 Wash. 140. 

Street widening was held of less 
than city-wide, but greater than 
strictly local, benefit Justifying for¬ 
mation of district to which cost 
should be charged.—^Mosher v. City 
of Pbcenix, 7 P.2d 622, 89 Ariz. 470. 

88 . Ark.—^Holt v. Ring, 9 S.W.2d 48, 
177 Ark. 762. 

89. Ark.—^Holt V. Ring, supra. 

SO. Ark.—Holt V. Ring, supra. 

31. Ky.—City of Jackson v. Riffle, 
294 S.W. 142. 219 Ky. 689. 

La.—^Nanney v. Town of Leeayllle, 4 
So.2d 826, 198 La. 773. 

44 C.J. p 555 note 25. 

Part to be improved 
Statute empowering board of ald¬ 
ermen to surface streets and provid¬ 
ing for division of city into districts 
therefor means that parts to be Im¬ 
proved, not the entire city, shall be 
so divided.—City of Houston, ez rel. 
and to Use of Lee, v. Kelly, MoJ^p., 
105 S.W.2d 53. 

38. Cal.—Southlands Co. v. City of 
San Diego, 297 P. 521. 211 Cal. 646. 

33. Ark.—State v. Trulock. 160 S.W. 
616, 109 Ark. 666.' 

34. Ind.—^Indianapolis v, Bryan, 126 
N.R 88, 188 Ind. 586. 

44 C.J. p 658 note 85. 
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inequality of cost and benefits.®® 

Variance from custom. Mere variation from a 
custom to include property within a given distance 
of the improvement does not necessarily present a 
case of discrimination or a demonstrable mistake 
which will render the organization void.3® 

b. Charter or Statutory Provisions 

(1) In general 

(2) Including all property to center of 

blocks on each side of street im¬ 
proved 

(3) Fixing maximum or minimum dis¬ 

tance of side lines from street im¬ 
proved 

(4) Including lots in each fourth of 

square 

(5) What are blocks, squares, or streets 

for purpose of fixing boundaries 

(1) In General 

The Incluilon of property In an auessment or tax¬ 
ing diatrict may depend on particular atatutory or charter 
provlalona and the conatructlon given to them. 

The inclusion of property in an assessment or 
taxing district may depend on particular statutory 
or charter provisions and the construction given to 
them,®7 such as provisions for including publicly 
owned property®® or provisions for including cer¬ 
tain blocks or squares, or portions thereof.®® Un¬ 
der a statute providing for the inclusion in a trunk 
sewer district of all property which can be sewered 
or drained through the trunk sewers and subsewers 
connected therewith according to topographical con¬ 
ditions, the fact that a tunnel may be necessary to 
drain certain property included within a trunk sewer 


district into a sewer and that the property could be 
sewered at less expense by means of a separate 
sewer system is not sufficient to show that the prop¬ 
erty was improperly included in the district.^® 

(2) Including All Property to Center ot 
Blocks on Each Side of Street Im¬ 
proved 

Undsr some statutes, which have been held consti¬ 
tutional, the Improvement district Is fixed by Including all 
property to the center of the blocks on each side of the 
street Improved. 

By the provisions of some statutes or charters, the 
assessment district is to be fixed by including all 
property to the center of the blocks on either side 
of the street improved and the constitutionality 
of these provisions has been upheld.^® Even in the 
absence of special statutory authorization, it has 
been held that this is a reasonable method of fixing 
the boundaries of a district,^® and probably “the 
fairest and most equitable plan which could be fol- 
lowed.”^^ Under the statutes it has been held that 
the rule applies equally whether the improvement is 
of the street on which the lots front or of the street 
to which they lie parallel.^® 

A statute or charter, requiring the boundary line 
of the district to be drawn “midway between the 
street to be improved and the next parallel or con¬ 
verging street on each side,” applies to land which 
has not been platted or divided into blocks and 
lots,^® and such is the construction placed on a 
charter providing that the taxing district shall in¬ 
clude all the property between lines drawn parallel 
to the street improved and back from it one-half 
block from each side.^7 On the other hand, it has 
been held that ordinarily unplatted land is not to be 


85. Mont—^Ricker ▼. Helena, 218 P- 
1049. 98 Mont 850. 

86 . Ark.—^Liittle Rock v. Boullloun, 
284 S.W. 745. 171 Ark. 245. 

87. Wash.—^Megary v. Town of 
Woodland, 269 P. 829. 148 Wash. 
560. 

Provlalona fixing maximum or mini¬ 
mum distance of aide lines from 
the street improved see Infra sub- 
dlvlalon b (8) of this section. 

Ikaads benefited la like measure 
Statutory requirement that each 
zone of park Improvement district 
consist of lands “benefited in like 
measure" was held not violated by 
ad valorem Improvement tax.—O. T. 
Johnson Corporation v. Los Angeles 
County, 17 P.2d 792. 128 CaLApp. 440. 

88 . OkL—Dean v. City of New Cor¬ 
dell. 8 P.2d 160. 161 OkL 149. 

68 O. J.S.—70 


CoBsidezed Uke pzlvateiy owned prop¬ 
erty 

Publicly owned property la consid¬ 
ered on same basis as privately 
owned property for purpose of cM>m- 
putlng area necessary for street Im¬ 
provement.—Clark V. Locks tone. 89 
P.2d 971, 170 Okl. 816—Dean v. City 
of New CordelL 8 P-2d 160. 161 Okl. 
149. 

88 . N.T.—^Matter of Board of Street 
Opening, etc., 18 N.T.S. 727, 940, 64 
Hun 69. 

44 C.J. p 659 note 89. 

Provisions for Inclusion of all prop¬ 
erty to center of blocks on each 
side of street see Infra subdivision 
b (2) of this section. 

What constitutes “block" or “square" 
see infra subdivision b (6) of this 
sectloxL 

4a Wash.—^Brown v. Anacortes, 189 
P. 652, 79 wash. 88. 
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41. Okl.—Southern Surety Co. v. 

Jay, 178 P. 95. 74 Okl. 218. 

44 C.J. P 560 note 10. 

What constitutes abutting property 
see supra S 1849. 

48. Mo.—Loth V. St. Louis, 166 S.W. 

1023, 257 Mo. 899. 

44 C.J. p 560 note 11. 

4a Wash.—^In re Seattle, 106 P. 

765. 57 Wash. 178, 181. 

44 C.J. p 660 note 12. 

44. N.T.—^Matter of Second, etc., 
Sts.. 163 N.T.S. 521, 98 Mlsc. 716. 
4a Han.—Attawa v. Barney, 10 
Kan. 270. 

4a Mo.—Granite Bituminous Pav. 
Co. V. Fleming. 158 S.W. 4, 261 Mo. 
210 . 

44 C.J. p 660 note 16. 

47. U.S.—St. LoulS'Saji PTanclsco R. 
Co. V. Tulsa. C.C.A.Okl., 15 F.2d 
960. 

44 C.J. p 660 note 16. 



§ 1362 


MVNICIPAL CORPOEATIONS 


63 C.J.S. 


assessed to the center of the block on either side of 
the street under a statute providing that, where the 
lands are platted, the cost of the improvement shall 
be assessed on all the lots and pieces of ground to 
the center of the block, and on the unplatted land to 
the depth of three hundred feet, even though the 
land is surrounded on all sides by streets but 
even under this statute it is recognized that excep¬ 
tional circumstances may require unplatted land to 
be treated as a platted block so as to authorize an 
assessment by the center-of-the-block rule.^S Where 
this system of assessment prevails, it has been held 
that no condition can arise which will authorize the 
extension of the district across the entire block.50 

The district should be established by drawing a 
line midway between the street to be improved and 
the next parallel or converging street,although a 
private way lies between the street being improved 
and the other street,and irrespective of the dis¬ 
tance between the street to be improved and the par¬ 
allel or converging street ;58 and in consequence it 
is not unlawful to make the district deeper on one 
side than on the other.^^ This, it has been said, 
does not render the statute unconstitutional but is 
no more than an incidental inequality such as may 
be expected from the application of any general rule 
designed to give approximately just results where 
there is no possible standards by which exact equal¬ 
ity may be assured.®® 

(3) Fixing Maximum or Minimum Distance 
of Side Lines from Street Improved 

Statutes fixing maximum or minimum distance of side 
'JInes from the street Improved have been construed and 
Applied according to their Intended meaning in determin¬ 
ing questions relating to what property Is included within 
-the boundaries of assessment or taxing districts. 

Under a statute fixing the maximum limits of the 
‘Special tax districts at one hundred and fifty feet 


from either line of the portion of the street to be 
improved, no land outside the district is liable to be 
assessed in any event;®® and the fact that the stat¬ 
ute contains another provision that lots bordering 
on the street to be improved shall be primarily as¬ 
sessed without regard to their depth does not have 
the effect of enlarging the district.®^ Furthermore, 
no assessment can extend the line across another 
street, even though the land is owned by the same 
person and is within one hundred and fifty feet of 
the street to be improved.®® 

Under a statute specifically authorizing the levy 
of special assessments against privately owned prop¬ 
erty situated between the street improved and the 
next street, but limiting the authority of the assess¬ 
ing body to privately owned property situated within 
three hundred feet of the street improved, the as¬ 
sessment of property more than three hundred feet 
from the street improved is void.®® Private prop¬ 
erty situated within the three-hundred-foot radius 
may be assessed, however, although there is no 
street beyond the one improved.®® 

Under a statute providing that the district shall 
include all property between the termini of the im¬ 
provement abutting on the street to be improved to 
a distance back from the marginal lines thereof to 
the center line of the blocks facing or abutting 
thereon, and providing that, in any case, such dis¬ 
tance back shall be at least ninety feet and that in 
case of unplatted property the distance back shall 
be the same distance as that included in the assess¬ 
ment of platted land immediately adjacent thereto, 
which has been construed and applied in several de- 
cisions,®! “platted” property means land included by 
regularly intersecting streets;®® and land readily 
susceptible of subdivision into blocks of ordinary 
size by a mere extension of abutting streets, which 


^ Kan.—Watts v. Winfield, 168 P. 
319, 101 Kan. 470—^McGrew v. 

Kansas Citv. 67 P. 488. 64 Kan. 61. 

49. Kan.—Atchison, etc., R. Co. v. 

Chanute. 147 P. 836. 95 Kan. 161. 

44 C.J. p 560 note 19. 

BO. Mo.—State v. St. Louis, 186 S. 
W. 928, 284 Mo. 110. 

sBlm Mo.—Collier v. Western Pav., 
etc., Ca. 79 S.W. 947, 180 Mo. 862. 
44 G.J. p 560 note 21. 

fia. Mo.—Meier v. St. Louis, 79 S.W. 

956, 180 Mo. 891. 

44 GLJ. p 660 note 22. 

JS3. Mo.—Dickey v. Seested, 228 S. 

W. 67, 288 Mo. 167. 

44 C.JT. p 560 note 23. 

Mi TJ.S.—^ Iiouls-Saa Francisco 


Ry. Co. T. City of Tulsa, OkL, C 
CA..Okl., 16 F.2d 960. 

44 C.J. p 560 note 24. 

55. Kan.—^'atts v. Winfield, 168 P. 
319, 101 Kan. 470. 

KCunSolpal ordinance was held wl- 
constitutional, however, where It es¬ 
tablished a tax district where bound¬ 
ary line after running on a line not 
one hundred feet back from the 
street jumped five hundred feet, when 
It encountered an undivided tract, 
and that on the opposite side of the 
street was one hundred and fifty feet 
or two hundred and forty feet away. 
—Cast Realty & Investment Co. v. 
Schneider Granite Co., Mo., 86 S.Ct. 
254, 240 U.S. 66, 60 L.Kd. 1239, re¬ 
hearing denied 36 S.Ct 400, 240 U.S. 
55. 60 L.Ed. 1239. 
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58. Ind.—^Bucklngrham v. Kerr, 120 
K.E. 422, 68 lnd.App. 290. 

57. Ind.—^Bucklngrham ▼. Kerr, su¬ 
pra. 

58. Ind.—^Bucklnffliam v. Kerr, su¬ 
pra. 

44 C.J. p 561 note 29. 

59. Iowa.—^Brown v. Creston, 174 
N.W. 880. 

69, Iowa.—Dickinson v. Guthrie 
Center, 170 N.W. 759, 186 Iowa 541. 

61. Wash.—^Megary v. Town of 
Woodland, 269 P. 829, 148 Wash. 
660. 

44 CJ. P 661 notes 84-40. 

63. Wash.—Slvyer, etc., Co. v. Spo¬ 
kane. 187 P. 808, 77 Wash. 282. 

44 C.J. p 561 note 84. 
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has never been so subdivided, is "unplatted” land.®* 
The line of the assessment district must not extend 
back on it further than on the platted property ad¬ 
jacent thereto.®^ If two adjoining unplatted tracts 
are bound respectively by platted blocks of unequal 
width, each tract is subject to assessment the same 
distance back as the platted district adjacent to it, 
notwithstanding these distances are unequal, due to 
the inequality of the width of the lots adjacent to 
each.®® The fact that a platted block was unevenly 
divided by an alleyway does not warrant the assess^ 
ment on the unplatted adjacent property of less than 
one half of the width of the platted block.®® Plat¬ 
ted property is controlling over the unplatted prop¬ 
erty, notwithstanding the unplatted property was 
separated on one side from the platted property by 
a cross street.®^ The minimum distance of ninety 
feet fixed by the statute cannot be decreased be¬ 
cause of separate plattings of uplands and contigu¬ 
ous highlands without any intervening street or al¬ 
ley so as to constitute separate lots or blocks.®® 

Where a statute required an ordinance establish¬ 
ing an improvement district to include unplatted 
land within a distance of one hundred and twenty 
feet back from the street improved, a block of ir¬ 
regular shape and averaging two hundred feet in 
width, which was used chiefly for railroad purpos¬ 
es, has been considered unplatted land and its as¬ 
sessment to one hundred and twenty feet back from 
the street is proper,®® 

Where a charter provides that the side lines shall 
not be more than one hundred and fifty feet distant 
from the nearest line of the street improved, an 
amendment thereto reading that, unless otherwise 
provided by ordinance, the assessment district shall 
be coterminous with the portion of the street im¬ 
proved and in such case the side lines shall be one 
hundred and fifty feet distant, etc., is not suffi¬ 
ciently definite and explicit to remove the one hun¬ 
dred and fifty foot side limit imposed by the original 
charter provisions.^® 


(4) Including Lots in Each Fourth of Square 

Under a statute providing for assessment of the cost 
of an Improvement against the owners of lots In each 
fourth of a square to be equally apportioned, the stat¬ 
utory method of apportioning on a square basis applies 
where the territory Is laid off In well defined areas; but 
If the territory Is not defined Into squares. It Is for the 
municipal council to fix the depth which will constitute 
the district. 

Under a statute providing that the original con¬ 
struction or improvement of streets or alleys shall 
be at the exclusive cost of the owners of lots in 
each fourth of a square to be equally apportioned, 
the statutory method of apportioning on a square 
basis applies where the territory is laid off in well 
defined areas,but, if the territory on neither side 
of the street to be improved is defined into squares, 
it is for the municipal council to fix the depth dn 
both sides which will constitute the district.^® 

If the property on each side of the street to be 
improved is defined into blocks or squares by prin¬ 
cipal streets, the lines of the district should be 
drawn through the center of each block parallel 
with the street, although one block has a greater 
depth than the other.^® Principal streets cannot be 
crossed in establishing the assessable district nor 
can such a street be disregarded on the ground that 
it is unwise to make two parallel public streets with 
only a railroad right of way between them.^® 

Where part of a municipal subdivision through 
which a new street is constructed is for all practical 
purposes well defined, and part is not well defined, 
the municipality may properly apportion the costs 
of construction of the street on a square basis on 
the part of the area considered to be well defined,^® 
and on a depth basis for the area not so consid- 
ered.'^7 

If the property on one side of the street to be im¬ 
proved is defined into blocks or squares by principal 
streets and on the other side it is not, that part of 
the district on the side not so defined must be of 
a depth equal to that on the side that is defined into 


63. Wash.—Slvyer, etc., Co. v. Spo¬ 
kane, supra. 

44 C.J. p 561 note 86. 

64. Wash.—^Meffary v. Town of 
Woodland, 269 P. 829. 148 Wash. 
560—Slvyer, etc., Co. v. Spokane, 
187 P. 808, 77 Wash. 282. 

65. Wash.—^In re Tenth Ave. North¬ 
east, 217 P. 28, 125 Wash. 608, 610. 

66 . Wash.—^In re Tenth Ave. North¬ 
east. supra. 

44 CJ. p 561 note 88. 

67. Wash.—^In re Tenth Ave. North¬ 
east, supra. 

68 . Wash.—Great Northern R. Co. v. 
SeatUe. 182 P. 284, 78 Wash. 576. 


’ 69. Wash.—Shyrock v. Hannenen, 
112 P. 877. 61 Wash. 296. 

70. Wash.—Cook v. Spokane, 126 P. 
776. 69 Wash. 626, followed In 
Pratt V. Spokane, 125 P. 777, 69 
Wash. 701. 

71. Ky.—^Hammon v. City of Louis¬ 
ville, for Use and Benefit of Bres- 
lln Const Co., 152 S.W.2d 268, 287 
Ey. 4—Vernon v. George M. Ekidy 
Co., 66 S.W.2d 652, 247 Ky. 48. 

44 C.J. p 659 note 94. 

78. Ky.—^Hanunon v. City of Louis¬ 
ville, for Use and Benefit of Bres- 
lln Const Co., 152 S.W.2d 268, 287 
Ky. 4. 

44 CJ. p 669 note 98. 
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73. Ky.—^Vernon v. George M. Eady 
Co., 56 S.W.2d 652, 247 Ky. 48. 

44 C.J. p 659 note 95. 

What are ‘‘principal streets" see In¬ 
fra subdivision b (5) of this sec¬ 
tion. 

74. Ely.—^Breslln v. Gray, 198 S.W.2d 
148, 801 Ky. 789. 

75. Ky.—^BresUn v. Gray, supra. 

76. Ky.—^Hammon v. City of Louis¬ 
ville, for Use and Benefit of Bres- 
lln Const Co., 152 S.W.2d 268, 287 
Ky. 4. 

77. Ely.—^Hammon v. City of Louis¬ 
ville, for Use and Benefit of Bres- 
lin Const Co., supra. 
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squares by principal streets^^S and will, if bounded 
by principal streets, be treated as if the cross streets 
at right angles to the improved street had been ex¬ 
tended to the territory on that side and, although 
the distance to the next parallel street may be great¬ 
er than the depth of an ordinary square, if it is 
apparent that the distance is not great enough to 
admit of the territory being subdivided by another 
parallel street, the divisions made by the imaginary 
extensions of the cross streets will be treated as 
squares within the meaning of the charter and the 
taxing district extended halfway to the parallel 
street,80 and property within one of the squares so 
formed cannot be taxed to pay the cost of the im¬ 
provement in the other.Oi The council has no more 
discretion in fixing the district for one side than 
it has for the other.82 

While the requirement that the cost of improve¬ 
ments shall be apportioned against the lots in each 
quarter of a square has been held to apply only to 
improvements extending along the entire square,88 
and not where a part has already been improved 
under the orders of the municipality and paid for 
by the owners of property adjacent thereto,®^ it has 
been held that, under a provision that assessments 
shall be made on the whole of each quarter of a 
square bounding on the improvements, all property 
in a quarter square is subject to the assessments, al¬ 
though the improvements extend along only a part 
of its face-85 

Under particular charter or statutory provisions 
it has been held that, where an alley extends through 
an entire square, all the property within the square 
must be included in the assessment district ;88 that, 
if the alley is located at unequal distances from par¬ 
allel streets, the district extends on each side of the 
alley to the nearest parallel street ;87 but that, if an 
alley lies wholly within one of the quarters of a 
square, only the property within that quarter can 


be assessed.88 

(S) What Are Blocks, Squares, or Streets 
for Purpose of Fixing Boundaries 

For the purpose of fixing boundaries of assessment or 
taxing districts, a block or square Is a tract of land sur¬ 
rounded, according as the statute may provide, on at least 
three sides by streets or avenues, or by principal or 
main streets; and land In the shape of a block or square 
will generally be held to be such, although It may be sub¬ 
divided by alleys or lanes, or although It may be Ir¬ 
regular In form, or larger or smaller than other blocks 
In the municipal corporation. 

The words “blocks” and “squares” used to desig¬ 
nate a piece of land in a municipal corporation are 
synonymous terms, and a block or square is ordina¬ 
rily defined as a tract of land surrounded, according 
as the statute may provide, on at least three sides®® 
by streets or avenues,8® or by “principal” streets,®^ 
or by “main” streets ;88 and land surrounded on 
three sides by streets and bounded on the other by 
a street not completely opened will be treated as a 
block as the unopened street may at any time be ex- 
tended.8S The definition of the term “block” as ap¬ 
plied to the situation must be reasonable so as to 
avoid unequal and unjustifiable imposition of the 
burdens of the improvement and a block may be 
laid out in such an arbitrary manner that an ordi¬ 
nance enacted in pursuance of it would be in viola¬ 
tion of the constitution.®® The term is sometimes 
confined to platted ground ;®8 but, within a charter 
provision that except on petition no paving district 
shall include more than twelve blocks of street with 
intersection, a strip running between two strips of 
ground not platted into resident blocks and lots may 
be treated as one block, although longer than blocks 
in the platted section.®^ 

Land in the shape of a block or square will gen¬ 
erally be held to be such for the purpose of fixing 
the boundaries of an assessment district, although 
it has not been subdivided into lots of the custom- 


78, Ky.—^Lonar v. Barber, etc., Pav. 
Co., 151 S.W. 6, 161 Ky. 1—^Preston 
V. Roberts. 12 Bush 570. 

44 C.J. P 550 note 96. 

79- Ky.—Specht V. Barber, etc., Pav. 
Co., SO S,W. 1106, 26 Ky.L. 193— 
Cooper V. Nevin, 13 S.W. 841, 90 
Ky. 86. 11 Ky.L. 875. 

80. Ky.—Cooper v. Nevin, supra. 

81. Ky.—Cooper v. Nevin, supra. 

88 . Ky.—^Louisville v. American 

Standard Asphalt Co., 102 S.W. 806, 
125 Ky. 497, 81 Ky.L. 133. 

83. Ky.—Beck v. Obst, 12 Bush 268. 
8 t Ky.—^Beck v- Obst, supra. 

85. Ky.—^Bbone v- Nevin, 23 S,W. 

512, 15 E[y.L. 547—Stengel v. Pres¬ 


ton, 13 S.W. 839, 89 Ky. 616, 11 
Ky.L. 97«6. 

88l Ky.—Connelly v. Shadbume, 6 
Ky.L. 600—Connelly v. Zable, 6 Ky. 
L. 309. 

87. Ky.—Schmelz v. Giles, 12 Bush 
491. 

88 - Ky.—^Meyer v. Zell, 14 Ky.L. 816. 
89. Mo.—Seested v. Dickey, 800 S. 

W. 1088, 318 Ho. 192. 

9a U.S.—St. Louis-San Francisco 
Ry. Co. V. City of Tulsa, C.C.A.OkL, 
15 F.2d 960. 

Mo.—Seested v. Dickey. 800 S.W. 
• 1088, 318 Mo. 192. 

44 C.J. p 562 note 47. 

“Block" in city defined generally see 
Block 11 C.J.S. p 364. 
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91m Mo.—Commerce Trust Co. v. 

Blakeley. 202 S.W. 402, 274 Mo. 52. 
44 C.J. p 662 note 48. 

92. Cal.—City St. Impr. Co. v- liSird. 
70 P. 916, 138 CaL 27. 

93. Mo.—Commerce Trust Ca v. 
Keck, 223 S.W. 1057, 283 Mo. 209. 

44 C.J. p 562 note 61. 

94t. Mo.—Seested v. Dickey, 800 S. 
W. 1088, 818 Mo. 192. 

95. Mo.—Seested v. Dickey, supra. 

96. Kan—^McGrew v- Kansas dty, 
67 P. 438, 64 Kan. 61. 

8 C.J. p 1127 note 49. 

97. Colo.—^Miller v. City and Coun¬ 
ty of Denver, 5 P.2d 876, 89 Colo. 
601, 
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ary size,®8 or although it may be subdivided by al¬ 
leys or lanes,or although it may be irregular in 
form,l or although it may be larger or smaller than 
other blocks within the municipality^ or assessment 
district,® but this last proposition is not universally 
true since the tract may have been of such dimen¬ 
sions as to authorize the conclusion that it was nev¬ 
er contemplated that so large a territory could be 
deemed a square.^ 

Two blocks not considered as one. Two blocks 
each bounded by a street do not necessarily, when 
thrown together by the vacation of a street, con¬ 
stitute a single block to be included as such within 
an assessment district® Where two adjoining city 
blocks were separately numbered and platted as sep¬ 
arate blocks, the city, in determining the territory 
assessable to pay the cost of a street improvement, 
may not consider them as one block, although they 
are not separated by a street,® and, under these cir¬ 
cumstances, even though the street is not extended 


between the two blocks, it will be treated as con¬ 
structively extended for the purpose of determining 
the assessable property in the district^ 

Streets. An unopened street dedicated and ac¬ 
cepted before an attempt to revoke the dedication 
and before any rights of third persons have inter¬ 
vened is a street, and may properly be designated 
as a boundary of an assessment district.® So, also, 
a street improved as a highway for the accommoda¬ 
tion of those going to and from that part of the 
city is a street, although it does not traverse an 
entire block but ends at an alley within the block.® 
A street is not a street, however, simply because it 
is indicated on a plat; it must be marked on the 
ground.!® 

Principal streets. Streets whidi have been ded¬ 
icated and accepted, and not those which are prac¬ 
tical and convenient routes for travel, are consid¬ 
ered ‘‘principal streets” in determining what con¬ 
stitutes a square for the purpose of assessment.!! 


98. Kaxi. —^Bush v. Topeka, 176 P. 
642. 108 E:aii. 807. 

99. Kan.—^Bowlus v. lola, 109 P. 
406, 82 Kan. 774—Olsson v. Tope¬ 
ka, 21 P. 219, 42 E:an. 709. 

I. Kan.—^Atchison, etc., R. Co. v. 
Kingman, 262 P. 220, 122 Kan. 604 
—^Atchison, etc., R. Co. v. Ellin- 
wood, 238 P. 841, 119 Kan. 218. 

5. Kan.—^Union Fac. R. Co. v. Rus¬ 
sell. 240 P. 964, 119 Kan. 860. 

44 C.J. p 662 note 66. 

3m Mo.—Oilsonlte Roofing, etc., Co. 
V. St. Louis Fair Ass’n, 182 S.W. 
657, 231 Mo. 589. 

^ Ky.—^Louisville v. American 

Standard Asphalt Co., 102 S.W. 806, 
126 Ky. 497, 81 Ky.L. 138—Nevln v. 
Roach, 6 S.W. 646, 86 Ky. 492, 9 
Ky.L. 819. 

44 C.J. p 662 note 67. 

6 . Okl.—Missouri, etc., R. Co. v. 
Tulsa, 146 P. 398, 45 Okl. 883. 

6 . Okl.—^Flanagan v. Tulsa, 156 P. 
542, 55 Okl. 638—^Missouri, etc., R. 
Co. V. Tulsa, 145 P. 898, 46 Okl. 882. 

7. Okl.—^Flanagan v. Tulsa, 156 P. 
542, 66 Okl. 688. 

8 . Cal.—West Berkeley Land Co. v. 
Berkeley, 129 P. 281, 164 Cal. 406. 

44 C.J. P 562 note 62. 

9. Ky.—Steinacker v. Gtajst, 89 S.W. 
481. 28 Ky.L. 573. 

Kh Mo.—Seested v. Dickey, 300 'S.W. 
1088. 318 Mo. 192. 

II. Ky.—^Koop V. Henry Bickel Co., 
182 S.W. 617, 168 Ky. 496. 

44 C.J. p 662 note 64. 

Dedication and acceptance as test 
(1) “The test to be applied is not 
whether the side streets are practica¬ 
ble or convenient routes for travel* 


for if that view were adopted the 
validity of street assessments would 
depend on the physical conditions 
prevailing rather than the actual ex¬ 
istence of the streets themselves. In 
view of the uncertainty and confu¬ 
sion that would result from such a 
rule, we conclude that the only test 
to be applied is whether or not the 
streets have been dedicated and ac¬ 
cepted."—Sullivan v. City of Louls- 
vllla 1'6S S.W.2d 17, 19. 291 Ky. 60— 
Ouerbacker v. City of Louisville, 187 
S.W.2d 408, 411, 281 Ky. 704—Koop 
V. Henry Bickel Co., 182 S.W. 617, 168 
Ky. 496. 

(2) “But these broad statements 
are, of course, to be read in connec¬ 
tion with their context and with the 
particular situation being dealt with. 
. . . We are not to be under¬ 

stood from those broad statements as 
unequivocally holding that mere ded¬ 
ication and acceptance of a public 
way ipso facto establishes it as a 
principal street. If that were all, the 
terms would be practically synony¬ 
mous and the conclusion would re¬ 
sult in Ignoring the apparent distinc¬ 
tion intended, as well as the practical 
and Just application of the statute." 
—^Breslin v. Gray, 193 S.W.2d 143, 
146, SOU Ky. 739. 

unnamed street which was be¬ 
tween three hundred and fifty and 
four hundred feet long and thirty 
feet wide which was an accepted and 
dedicated street of the city and 
which had been treated by the city 
as a “principal street" for purpose 
of making previous assessments for 
cost of improvements of other 
streets was required to be treated 
as a “principal street" within stat¬ 
ute providing that Improvement shall 

1109 


be made at exclusive cost of owner 
of lots in each fourth square which 
constitutes a subdivision of territory 
bounded on all sides by principal 
streets.—Ouerbacker v. City of 
LoulsvlUe. 187 S.W.2d 408, 281 Ky. 
704. 

Dead end 

(1) A street which was dedicated 
as public street by plats filed in 
county court clerk’s office, and dedi¬ 
cation of which was accepted by or¬ 
dinance adopting official map show¬ 
ing street, was a "principal street," 
and, hence, property abutting on 
such street could not be assessed un¬ 
der statute for cost of Improving the 
street to the west thereof, notwith¬ 
standing property abutting on street 
before street had become a principal 
street had been assessed the cost of 
improving the street to the east, and 
the street had a dead end.—Sullivan 
V. City of Louisville, 163 S.W.2d 17, 
291 Ky. 60. 

(2) A dead-end street which was 
forty feet wide and one thousand six 
hundred feet long and bounded on 
one side by a railroad right of way 
but which was Intersected by three 
streets which crossed railroad tracks 
to main thoroughfare and which was 
quite generally used as a connection 
between the three intersecting 
streets by vehicles of all kinds and 
which had a sidewalk along a portion 
of it and several residences fronting 
on it was a "principal street," with¬ 
in statute providing for apportion¬ 
ment of coat of public improvement. 
—Breslln v. Gray, 193 S.W.2d 143, 
801 Ky. 739. 

Alley, platted, dedioated, and Im¬ 
proved as such, was held not “prin¬ 
cipal street" where city did not con- 
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A private way in territory contiguous to an im¬ 
proved street does not have the effect of defining 
such territory into squares by principal streets for 
the purpose of assessment .^2 

Main street. Where a street improvement ordi¬ 
nance defined a “main street” as being a street that 
bounds a block and a “block” as “the blocks known 
or designated as such, upon the maps and books of 
the assessor,” and there was no requirement that a 
block should be rectangular in shape, and the only 
kinds of streets defined therein were main streets, 
an avenue for which benefits were assessed was a 
“main street,” notwithstanding the blocks on which 
it abutted were irregular in shape^^s 

c. Including Entire City in District 

In the absence of a constitutional prohibition, a mu¬ 
nicipal corporation, acting under authority expressly or 
Impliedly conferred by the legislature, may create an as¬ 
sessment district embracing the entire area of the city 
or town. 

In the absence of some constitutional prohibi- 
tion,i^ the legislature may authorize and the mu¬ 
nicipal corporation may create an assessment dis¬ 
trict embracing the entire area of a city or town for 
the purpose of constructing an improvement of gen¬ 
eral benefit,!® the power to create such district be¬ 
ing subject, of course, to the limitation that the mu¬ 
nicipality must comply with the requirements of 
the statute delegating the power.!® jt is not neces¬ 
sary that the statute should provide expressly for 
the creation of a district including an entire city ;!7 
the power may be exercised under a statute leaving 
it to the discretion of the governing officials of the 
municipality to determine what the exterior bound¬ 
aries of the district shall be.!® 50 it has been held 
that the city council has discretion to divide the 


city into several drainage areas, but to treat the 
system as one unit for assessing the cost of sewer 
construction.!® 

d. Including Property outside City Limits 

In the absence of authority expressly conferred by 
charter or statute, a municipal corporation has no power 
to include In an Improvement district property situated 
outside of the municipal limits. 

In the absence of authority expressly conferred 
by charter or statute, a municipal corporation has no 
power to include in an improvement district prop¬ 
erty situated outside of the municipal limits.®® In 
the absence of a constitutional prohibition, howev¬ 
er,®! the legislature has power to authorize the or¬ 
ganization of an improvement district in a munici¬ 
pality to make an improvement outside of its lim¬ 
its;®® and may authorize the inclusion of l&nd out¬ 
side of the city limits in an assessment district for 
an improvement made within the city limits where 
the property outside of the city limits will be bene¬ 
fited by the improvement.®® A statute authorizing 
a court to make a new assessment for cause shown 
does not authorize the court to make a new benefit 
district and include therein property originally out¬ 
side of the city limits but annexed to the city sub¬ 
sequent to the creation of the original district;®^ 
and a statute authorizing the inclusion of land out¬ 
side of the city limits for an improvement made 
within the city limits and providing for special as¬ 
sessments against the land outside of the city limits 
is unconstitutional where such land is not directly 
and specially benefited by the improvement.®® 

e. Including Same Land in Several Districts 

Provided It receives benefits from them all, land may 
be Included in several assessment districts, and part of 
the land included In one district may be Included In an¬ 
other. 


template convertin^r alley into street. 
—^Vernon v. George M. Eady Co., S6 
S.W.2d 652. 247 Ky. 48. 

IS. Ey.—Reed v. Louisville Asphalt 
Co., 25 S.W.2d 1038, 233 Ky. 368— 
Long V. Barber, etc., Pav. Co., 151 
S.W. 6, 151 Ky. 1. 

13. Cal.—^Flynn v. Chlappaii, 216 P. 
682, 191 Cal. 189. 

14. Ark.—Crane v. Slloam Springs. 
55 S.W. 955. 67 Ark. 30. 

44 aJ. p 563 note 67. 

PexinlsBive pxovlsioa 
The constitutional provision that 
legislature may authorize municipal¬ 
ities to create sewerage districts, 
whose territory may be less than 
territory of municipality. Is permis¬ 
sive rather than prohibitive, and was 
intended to give municipalities a dis¬ 


cretionary right to create sewerage 
districts composed of less territory 
than the entire territory within the 
corporate llmlta—Nanney v. Town of 
Leesvllle, 4 So.2d 825, 198 La. 773. 

15i. Ky.—^Baker v. City of Prince¬ 
ton, 11 S.W.2d 94, 226 Ky. 4G9. 
La.—Nanney v. Town of Leesvllle, 4 
So.2d 825. 198 La. 778. 

44 C.J. p 663 note 68. 

16. Ark.—Meehan v. Maxwell, 172 S. 
W. 1013, 116 Ark. 594. 

17. Cal.—^McGarry v. Ellis, 202 P. 
463, 64 CaLApp. *622. 

18. Cal.—^McGarry v. Ellis, supra. 
Ky.—^Baker v. City of Princeton, 11 

S.W.2d 94, 226 Ky. 409. 

19. Ky.—Lawson v. City of Green¬ 

up, 18 S.W.2d 281, 227 Ky. 414— 
Little V. Town of Southgate, 299 1 
8 .W. 687, 221 Ky. 604. | 
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80. Ark.—Mullins v. Bridge Impr. 
Dlst No. 2, 170 S.W. 66, 114 Ark. 
824. 

44 ajr. p 663 note 78. 

Improvement beyond city limits gen¬ 
erally see supra S 1059. 

81. Ark.—^Mullins v. Little Rock, 198 
S.W. 262, 181 Ark. 69, L.RJL1918B 
461. 

44 C.J. p 663 note 74. 

88 . Ark.—^Mullins v. Little Rock, su¬ 
pra. 

44 p 663 note 76. 

83. Wls.—^Thlelan v. Metropolitan 
Sewerage Commission, 189 N.W. 
484, 178 Wls. 84. 

84. Mo.—Springfield v. Owen, 170 S. 
W. 1118. 262 Mo. 92. 

44 C.J. p 563 note 77. 

85. Ark.—^Lipscomb v. Lenon, 276 
S.W. 867, 169 Axk. 610. 
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Land may be included in several assessment dis¬ 
tricts,2® and part of the land included in one district 
may be included in another,*7 provided it receives 
benefits from them all.^® 

f. Oreating District within District 

A municipal corporation may create an assessment 
district within the limits of a larger district. 

A municipal corporation has power to create an 
assessment district within the limits of a larger dis¬ 
trict and assess the cost of the new improvement in 
the new district on the abutting property therein ac¬ 
cording to special benefits received.^® This is not 
forbidden by a statute providing that, if any prop¬ 
erty has paid its full proportion for general sewers 
in one district, it shall not be transferred to any 
other and made liable for the construction of sewers 
and drains therein.®® 

g. Enlarging or Diminishing Area of District 

(1) In general 

(2) Annexation of territory to district 
(1) In General 

Where congress has fixed the area of an assessment 
district, It may subsequently extend this area; and with¬ 
in charter and statutory limitations a municipal board or 
ofllcer vested with the power of creating a district nnay 
ohange Its boundaries and extend or decrease Its area. 

Congress having fixed the area of an assessment 
district may by subsequent statute extend this 
area;®^ and within charter and statutory limita¬ 
tions®® the boundaries of an assessment district may 
be changed and the area of a district maybe ex¬ 
tended or decreased in accordance with what may 
seem just and right to the board vested with the 
power of creating the district®® or its successor.®^ 
Where a charter provision confers on one board or 
ofEcer the power to fix the boundaries of an assess¬ 
ment district, however, another board or officer has 
no power to increase or decrease the area so fixed.®® 
Where the municipal council in accordance with 


statutory authority has determined the area of spe¬ 
cial benefit, commissioners of assessments have no 
power to contract the area so defined.®® 

(2) Annexation of Territory to District 

Subject to constitutional provisions and to limitations 
contained In the statutes conferring the authority, ter¬ 
ritory may, under statutory authority, be annexed to an 
assessment district. 

Under statutory authority territory may be an¬ 
nexed to an assessment district.®^ 

In discussing different provisions relating to an¬ 
nexation, it has been held that, where the constitu¬ 
tion provides that local improvements shall be based 
on the consent of a majority in value of the owners 
of property in the proposed district, a statute pro¬ 
viding for the annexation of territory to an im¬ 
provement district without the consent of the prop¬ 
erty owners in the original districts and which im¬ 
poses additional burdens on their property is void;®® 
and it has been held that this is so, although the evi¬ 
dence tends to show that the making of a contract 
and one bond issue for improvements in both the 
original district and the annexed territory would be 
less expensive for the property owners in the orig¬ 
inal district.®® On the other hand, the constitution¬ 
al provision is not violated by a statute providing 
for the annexation of territory to the improvement 
district without the consent of the property owners 
where no additional burdens would be placed on 
their property.^® Where the statute makes provi¬ 
sion for the assessment of benefits in the annexed 
territory under the same provisions of law as are 
applicable to the territory in the original district, it 
is not invalid as creating a new district without 
making provisions for necessary assessments.^^ 

Extent and limits of power. Under the control¬ 
ling statute, it has been held that the council may 
annex contiguous territory to an assessment district 
already organized where the improvement in the an- 


M Aril.—Ooxpui Jnzls anoM In 
City of PhoBxilx V. Hughes, 286 P. 
191, 192, 86 Ariz. 899. 

44 C.J. p M8 note 79. 

87« Arlz.—Oorpu XtuAm quoted In 
City of Phoenix v. Hughes, 286 P. 
191, 192, 86 Arls. 899. 

Tex.—Marshall v. Elgin, Clv.App., 
148 S.W. 676. 

sa Arts.—Corpus Juris guotad In 
City of Phoenix v. Hughes, 286 P. 
191, 192, 86 Arlz. 899. 

44 C.J. p 568 notes 79, 80. 

S9L Kan.—Coates v. Nugent, 92 P. 
697, 79 Eaa. 559. 


Neb.—Shannon y. OmcUia, 103 N.W. 

58. 106 N.W. 592, 73 Neb. 607. 

44 aJ. p 568 note 81. 

SO, Kan.-—Coates v. Nugent, 92 P. 
597, 76 Kan. 556. 

31. D.C.—Columbia Heights Realty 
Co. Y. Macfarland, 81 App.D.C. 118. 

82. Okl.—Stone v. Sapulpa, 115 P. 

1113, 28 Okl. 864. 

44 C.J. P 664 note 84. 

3S. La.—Nanney y. Town of Lees- 
Yllle, 4 So.2d 825, a98 La. 773. 

44 C.J. P 664 note 86. 

84. N.Y.—Harrlman y. Tonkezs, 78 
N.EL 498, 181 N.Y. 24. 

nil 


86 w N.Y.—In re Pugsley Ave., 112 N. 
m 918, 218 N.Y. 234. 

36. N.Y.—^Bllwood v. Rochester, 25 
N.E. 238, 122 N.Y. 229. 

37. Ark.—White y. Loughborough, 
188 S.W. 10. 125 Ark. 67. 

Petition to annex territory to dis¬ 
trict see Infra S 1364 d. 

38. Ark.—White y. Loughborough, 
188 S.W. 10. 126 Ark. 67. 

39. Ark.—^Bahlau y. Bloom, 242 S. 
W. 547, 164 Ark. 349. 

44 aj. p 664 note 94. 

4a Ark.—White v. Loughborough, 
188 S.W. 10. 126 Ark. 57. 

41. Ark.—^Poe v. Street Impr. Dist. 
No. 840, 262 S.W. 916, 169 Ark. 669. 
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nexed territory is of the same general character, al¬ 
though the method of construction and material used 
may be different i)ut it cannot provide for a 
single improvement by separate ordinances estab¬ 
lishing an original district and annexing contiguous 
territory.^* Where the statute contains no prohibi¬ 
tion against so doing, territory may be annexed to 
an improvement district after completion of the 
original improvement.^* The power to annex terri¬ 
tory is not forbidden by a statute limiting the cost of 
the improvement to twenty per cent of the assessed 
value of the real property in the district where the 
cost of the improvement, if spread over the entire 
property of the original district, as well as the prop¬ 
erty annexed, will not exceed twenty per cent of its 

value-*5 

Burdens imposed. Where territory is annexed to 
an improvement district, the additional territory and 
the proposed improvement are brought within the 
operation of the law the same as if the territory had 
originally been embraced in the district-*® Such an¬ 
nexation imposes no new burdens on the original 
district, however; nor does the annexed territory 
assume any burdens for the cost of the original im- 
provement.*^ The separate parts of the enlarged 
district must be preserved to the extent at least that 
the annexed part may bear the burden of the addi¬ 
tional expenses in improving the annexed terri¬ 
tory.*® On annexing territory to an improvement 
district, the commissioners must ascertain the pro¬ 
portionate cost of the original improvement and lim¬ 
it the cost of the new improvement to the same pro¬ 
portion, since otherwise the assessment would not 
be on the same basis as required by the statute.*® 


h. Property outside of Limits of District 

The cost of making Improvements within an assess¬ 
ment or taxing district is not assessable against property- 
outside of the limits of the district. 

The cost of making improvements within an as¬ 
sessment or taxing district can in no event be as¬ 
sessed against property lying wholly without the 
boundaries of such district;®® and the owner of 
real property may reasonably assume that it will 
not be affected by any assessment which may ap¬ 
pear on the assessment rolls of a district other than 
that in which the land is situated.®^ Statutory au¬ 
thority to ''state the outside boundaries of the dis¬ 
trict in which it is proposed to assess” does not 
justify enlarging the taxing district beyond the lim¬ 
its of the improvement.®® Where the power to fix 
the boundaries of an assessment district is con¬ 
ferred by statute on commissioners and they fix the 
boundaries in accordance with such power, all the 
property in the district so formed is subject to as¬ 
sessment, although the municipal ootmcil has by 
ordinance assumed to fix a district of lesser area.®^ 

§ 1363. Proceedings for Establishment 

In order to create a valid district, there must be a 
substantial compliance with charter or statutory require¬ 
ments, but a substantial compliance Is sufficient. 

In order to create a valid district there must be 
a substantial compliance with all the requirements 
of the charter or statute conferring the power,®* 
but a substantial compliance with these require¬ 
ments is sufficient,®® and it is not necessary for the 
council to perform any other acts than those enu¬ 
merated by statute to give validity to the district.®® 
A slight variance in the figures in the cost of the 


42. Ark.—Price v. Little Hock SL 
Impr. Dlst. No. 336, 276 S.W. 861. 
169 Ark. 787. 

43. Ark.—Price v. Little Hock St. 
Impr. Dlst. No. 335. supra. 

44. Ark.—^Blackbum v. Dunlap. 221 
S.W. 176. 143 Ark. 625. 

4B. Ark.—^Blackburn v. Dunlap, su¬ 
pra. 

45. Ark.—Lewellyn v. HussellvUle 
St. Impr. Dlst., 289 S.W. 470, 172 
Ark. 496—^Poe v. Street Impr. Dlst. 
No. 840, 252 S.W. 616, 159 Ark. 
569. 

44 C.J. p 564 note 3- 

47. Ark.—Pledger v. Soltz, 278 S.W. 
50. 169 Ark. 1125. 

44 aj. p 664 note 4. 

48. Ark.—White v. Loughborough. 
188 S.W. 10. 125 Ark. 57. 

48. Ark.-Pledger v. Solts, 278 S.W. 
60, 169 Aik. 1125. 

sa Neb.—City of Scottsbluff v. Ac¬ 
ton. 288 N.W. 374. 136 NebL 636. 
N.T.—Gaynor v. Iteohn, 198 N.EL 


18, 268 N.T. 417—Van Voorhls v. 
Monroe County, 29 N.Y.S.2d 418, 
262 App.Dlv. 950, affirmed 42 N.EI. 
2d 6, 288 N.Y. 138. 

44 C.J. P 579 note 39. 

Lands afforded servloe 
Betterments could not he assessed 
against lands which were never in¬ 
cluded by ordinance In either original 
or annexation sewer district, even 
though sewer service had been af¬ 
forded such lands.^—^Hagsdale v. Cun¬ 
ningham, 147 S.W.2d 20. 201 Ark. 
848. 

Land outside of » drainage distrlot 
and not entitled to use the sewers In 
such district cannot be assessed to 
pay for their construction.—ClaJic 
V. Chicago, 73 N.K 358, 214 Ill. 818— 
Duane v. Chicago, 64 N.K 1033, 198 
Ill. 471. 

51. N.Y.—Van Voorhls v. Monroe 
County, 42 N.E.2d 6. 288 N.Y. 138. 
58. Neb.—Hurd v. Harvard Sanitary 
.Sower Dlst. No. 1, 191 N.W. 488, 
109 Neb. 884. . j 


53. Wash.—^In re Westlake Ave., 88 
P. 279, 40 Wash. 144. 

54 Axk.—Benton v. Nowlin, 62 S.W. 

2d 16, 187 Ark. 788. 

44 C.J. p 566 note 82. 

Submission to popular vote 
Proposition submitted at special 
election, within six mooths* period 
following special election approving^ 
dissolution of village, for disposition 
of village property, pasnnent of vil¬ 
lage debts, and liabilities and crea¬ 
tion of improvement districts was 
held valid, since various proposals 
were not required to be submitted 
as separate propositions.—Gebhardt 
V. Wilcox, 288 N.Y.S. 15. 246 APP.Dlv. 
580. 

55. Mont—Aiken v. Glendlve, 197 
P. 6003, 60 Mont 1. 

44 C.J. p 566 note 83. 

54 Neb.—Schrlefer v. Auburn, 198 
N.W. 850, 110 Neb. 179. 

N.C.—Sbute V. Monroe, 128 S.E. 71,. 
187 N.a 676. 
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improvement as estimated by the engineer and the 
estimate included in the proceedings of the city 
council creating the district is immaterial.^^ Where, 
after an ordinance has been passed creating an im¬ 
provement district, a petition is filed by a majority 
in value of the owners of real property within the 
district, asking that such improvements be made 
and authorizing the commissioners to determine the 
kind of materials to be used, a limited number of 
the petitioners cannot defeat the organization by 
showing that they signed the petition on a verbal 
promise or understanding that a certain material 
other than that selected by the commissioners was 
to be used.58 

Refund of a tax on certain land on the ground 
that it was not within the assessment district does 
not affect the validity of the proceedings for the 
organization of the district^^ 

Correction of infirmities. Where an improvement 
district mistakenly included certain lots which 
should have been excluded, and excluded lots which 
should have been included, a new improvement dis¬ 
trict may be organized to correct the infirmities of 
the old, under the general authority to organize im¬ 
provement districts,80 and, where this is done, the 
districts are the same and the infirmities of the 
original district are cured, notwithstanding the new 
district is given a different number from that of the 
original district.8i So, the city council has author¬ 
ity to create a new district where, after creation of 
an improvement district, it was found that the cost 
of the improvement exceeded the valuation of the 
property in violation of statute.®^ 

§ 1364. -Petition 

a. In general 

b. Signing 


c. Hearing and determination 

d. Petition to annex territory 

a. In General 

A petition by the property owners for the creation 
of an assessment district Is not necessary In the ab¬ 
sence of charter or statutory provisions requiring It; 
but, where a charter or statute provides for such a peti¬ 
tion, it has generally been held that the district cannot 
be created unless a petition conforming to the statutory 
requirement Is filed. 

In the absence of charter or statute requiring it, 
a municipality can establish an assessment district 
without a petition therefor by the property owners 
within the district,®^ even though a large number or 
all of the property owners are opposed to the crea¬ 
tion of the district.®^ On the other hand, where a 
charter or statute provides for a petition by prop¬ 
erty owners for the creation of an assessment dis¬ 
trict, it has generally been held that this require¬ 
ment is jurisdictional and mandatory and that a 
valid assessment district cannot be created unless 
the required petition is filed;®® but there is some au¬ 
thority to the effect that the petition is not a juris¬ 
dictional prerequisite and that to proceed without pe¬ 
tition is at most the exercise in an irregular manner 
of a power amply conferred.®® The petition must 
conform to the statutory requirements,®*^ but this 
is all that is necessary.®® A substantial variance 
between the original and second petition is fatal to 
the validity of an assessment district created in pro¬ 
ceedings had on such petition.®® 

Description of boundaries. The petition must 
contain a description of the boundaries of the dis¬ 
trict so that it can be definitely ascertained what 
territory is to be included ;70 and, if it is defective 
in this respect, proceedings creating the district are 
void on their face.*^! 

Description of improvement. The petition must 


67. Ark.—^Ruddell v. Monday, 18 S. 
W.2d 910, 179 Ark. 920. 

58. Ark.—^McDonnell v. Little Rock 
Impr. Dlst. No. 145, 138 S.W. 1126, 
97 Ark. 884. 

Ordinance see Infra i 1866. 

Petition see infra S 1364. 

58. Cal.—^Marr v. Southern Callfor^ 
nla Gas Co., 245 P. 178. 198 Cal. 
278. 

50. Ark.—Christian v. Forrest City 
Street Imp. Dlst. No. 7, 118 S.W. 
2d 868,196 Ark. 528. 

51. Ark.—Christian v. Forrest dty 
Street Imp. Dlst. No. 7. supra. 

68 . Ark.—Sanford v. Bel], 12 S.W. 2d 
771, 178 Ark. 872. 

68. Fla.—Ooxpns Jtixlii gnqted in 


Simmons v. Fessenden, 149 So. 21, 
23, 111 Fla. 83, 95 A.L.R. 112. 

44 C.J. p 567 note 41, p 199 note 18 
[c]. 

55, Fla.—Corpus Jhiris quoted In 
Simmons v. Fessenden, 149 So. 21, 
23, 111 Fla. 83, 95 AL.R. 112. 

N.T.—Parker v. Wallace. 142 N.Y.S. 
623, 80 Mlso. 425. 

55. Fla.—Ooxpns yuxls quoted In 
Simmons v. Fessenden, 149 So. 21, 
23, 111 Fla. 83, 95 A.L.R. 112. 

44 C.J. p 567 note 43. 

55, Wash.—Collins v. Ellensburgr, 
122 P. 1010, 68 Wash. 212. 

57. Ark.—Less v. Hoxle Impr. Dlst 
No. 1, 196 S.W. 464, 180 Ark. 44. 

44 aj. p 667 note 45. | 

ili3 


sa Neb.—Gall v. Beckett 218 N.W. 
370. 115 Neb. 347. 

59. Ark.—Stock v. Hazen St., etc., 
Impr. Dlst, 216 S.W. 505, 141 Ark. 
163. 

44 C.J. p 669 note 80. 

TO. Ark.—Jarrett v. Baird, 265 S.W. 

664, 151 Ark. 31. 

44 C.J. p 567 note 47. 

Description hSld snllLoient 
Ark.—Thacker v. Paving Impr. Dlst. 
No. 6 of Mena, 81 S.W.2d 768, 182 
Ark. 368—^Ruddell v. Monday, 18 S. 
W.2d 910, 179 Ark. 920. 

44 C.J. p 667 note 47 [a]. 

71. Ark.—^Henry ▼. Slloam Springs 
Pav. Dlst. No. 3, 280 S.W. 987, 170 
Ark. 678. 
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also describe the nature of the improvement con¬ 
templated so that the purpose of the organization 
may be set forth in the proceedings,^^ although a 
description in general terms may be sufficient.^3 
Errors in the description of an improvement, which 
are obvious!}' clerical, will not invalidate an ordi¬ 
nance creating an improvement district.*^^ 
Limitation of cost If the petition merely asks 
for the creation of the district in accordance with 
the statute authorizing it, it need not express any 
limitation of expenditures since it follows the law 
and carries with it any limitations expressed there- 
in.^5 

Surplusage. Where such a statement is not re¬ 
quired by statute, a statement in the petiiton as to 
what per cent of the assessed value of the property 
it would cost to make the improvement will be treat¬ 
ed as surplusage.76 The addition to the petition of 
matter which is mere surplusage after it has been 
signed does not affect its validity.^7 
Amendment. The council is without power to 
amend a petition.^® This can be done only by the 
property owners who sign it 
Proceeding anew after abandonment of former 
petition. The presentation and abandonment of pe¬ 
titions for the creation of an assessment district do 
not affect subsequent proceedings under a new pe- 
tition.80 

h. Signing 

The fignlng of the petition must be In compliance 
with the statutory requirements. 


With respect to the signing of the petition, it is 
held that the petition must comply in all respects 
with the requirements of the statute.®^ Where the 
statute provides that the petition shall be signed by 
owners of property within the proposed district, only 
owners of such property may sign the petition,®® 
and they must be residents of the district, if the 
statute so provides,®® although a mere temporary 
absence of an owner of property in the district will 
not disqualify him from signing the petition where 
he has not established a residence elsewhere.®^ 

Number of signers. If so provided by statute, the 
petition must be signed by the designated number of 
owners®® or by a majority in interest of the prop¬ 
erty owners in the district.®® This requirement is 
jurisdictional.®^ A special improvement district 
based on a petition not signed by a majority of the 
owners as required has no de facto existence and 
all obligations entered into by it are nugatory.®® 
If property is owned jointly, the signature of one 
owner will be sufficient;®® and, if both sign, the 
signatures should be counted as one.®® A name 
placed on a petition after it has been filed and act¬ 
ed on by a municipality should not be counted.®^ 

Signature by agent. If the owner does not sign 
his name in his own hand, he may authorize anoth¬ 
er to do so for him,®® or he may ratify the act of 
another who has signed the petition.®® It is not 
sufficient, however, that an owner favor the im¬ 
provement and that he would not object that some 
name other than his own was signed to the peti- 


72. Ark.—^Less v. Hoxle Impr. Diet. 

No. 1, 196 S.W. 464. 130 Ark. 44. 

44 C.J. p 567 note 49. 

78. Ark.—Ruddell v. Monday. 18 8. 

W.2d 910, 179 Ark. 920. 

44 C.J. P 567 note 60. 

PatitloiL for paving' Improvement 
district need not state kind of paving 
to be done.—^Thacker v. Paving Inap. 
Dlst. No. 5 of Mena, 81 S.W.Sd 758, 
183 Ark. 868—Ruddell v. Monday, 18 
S.W.2d 910, 179 Ark. 920. 

DeslgnatlOB of streets. In Initial 
petition for paving Improvement dis¬ 
trict. as located In a particular sec¬ 
tion did not render district void, 
where such section was so desig¬ 
nated.—Ruddell V. Monday, supra. 

74. Ark.—Buchanan v. Street Impr. 
Dlst. No. 4, 258 S.W. 889, 168 Ark. 
862. 

44 G«J. p 669 note 81. 

76b Ark.—^Lewls v. Forrest City, 
etc., Dlst., 246 S.W. 867. 156 Ark. 
856. 

76b Ark.—^Ruddell v. Monday, 14 S. 

W.2d 910, 179 Ark. 920. 

77. Ark.—Selz v. McGehee Pav. Dlst. 
Na 1, 292 S.W. 188. 178 Ark. 245— 


Veane v. Moore, 145 S.W. 689, 112 
Ark. 254. 

44 C.J. p 567 note 52. 

7a Ark.—Riddle v. Ballew, 197 S.W. 
27, ISO Ark. 161. 

7a Ark.—^Riddle v. Ballew, supra. 

80, Ark.—^McDonnell v. Little Rock 
Impr. Dlst. No. 145, 188 S.W. 1126, 
97 Ark. 834. 

44 C-J. p 569 note 79. 

81- U.S.—Curb and Gutter Dlst. No. 
87 of City of Feiyettevllle v. Par^ 
rlsh. aC.AArk., 110 F.2d 902. 

Statutory written objections to crea^ 
tlon of district see Infra 5 1866 b 
(3). 

8 a X7.S.—Curb and Gutter Dlst. No. 
87 of City of Fflwettevllle v. Par¬ 
rish, supra. 

44 C.J. p 667 note 56. 

8 a Idaho.—McQueen v. Moscow, 162 
P. 799, 28 Idaho 146. 

44 C.J. P 668 note 57. 

84. Idaho.—^McQueen v. Moscow, su¬ 
pra. 

85. XJ.S.—Curb and Gutter Dlst. No. 
87 of City of Fayetteville v. Par¬ 
rish, aCLAArk., 110 F.2d 902. 
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Ark.—Selz v. McGehee Pav. Dlst. No. 

1, 292 S.W. 133, 173 Ark. 245. 

8 a Ark.—Wlgley v. House, 16 S.W. 
2d 588, 179 Ark. 508—FTy v. Poe, 1 
S.W.2d 29, 176 Ark. 876. 

44 C.J. p 568 note 60. 

87- Ark.—Wlgley v. House, 16 S.W. 
2d 588, 179 Ark. 603—^Fry v. Poe, 1 
S.W.2d 29, 175 Ark. 875. 

44 G.J. p 568 note 61. 
sa U.S.—Curb and Gutter Dlst. No. 
87 of City of Fayetteville v. Par¬ 
rish. C.CJLArk., 110 F.2d 902. 

Ark.—^Davls v. Lawson, 272 S.W. 646, 
168 Ark. 1143. 

88 . Idaho.—^McQueen v. Moscow, 162 
P. 799, 28 Idaho 146. 

9a Idaho.—McQueen v. Moscow, su¬ 
pra. 

91- Idaho.—^McQueen v. Moscow, su¬ 
pra. 

98. Ark.—^Lewls v. Forrest City 
Special Impr. Dlst, 246 S.W. 867, 
166 Ark. 866. 

44 C.J. p 568 note 66. 

9a Ark.—Colquitt v. Stevens^ 168 
S.W. 1141, 111 Ark. 814. 

44 CJT, p 668 note 67. 
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tion with the intention of binding him.®^ 

Withdrawal of signature. While it has been held 
that one who has signed the petition may withdraw 
his name at any time before the council has passed 
the ordinance of intention to create the district, but 
not afterward,®® there is authority to the effect that, 
even before the petition has been presented to the 
council, a petitioner should not be permitted to with¬ 
draw his name on the ground that after further de¬ 
liberation he had reached the conclusion that the 
improvement would be more burdensome than he 
had at first thought.®® 

a Hearing and Determination 

The action taken by the municipal council must be In 
substantial conformity with the petition; and the find¬ 
ings of the council are at least prima facie correct. 

Inasmuch as the petition is jurisdictional, as dis¬ 
cussed supra subdivision a of this section, the ac¬ 
tion taken by the municipal council must be in sub¬ 
stantial conformity with the petition ;®7 and, hence, 
it has no authority to establish a district, the bound¬ 
aries of which are not in conformity with the ter¬ 
ritory as described and set up in the petition,®® to 
substitute an improvement different from the one 
asked for,®® or to impose burdens to which the tax¬ 
payers have not consented.^ 

Where no appeal is provided for by statute, the 
action of the council in passing on the sufficiency 
of a petition for the creation of an improvement dis¬ 
trict is final.® Where a statute provides for a direct 


review of the action of the council, a finding that 
the petition was signed by a majority in value of the 
property owners is prima facie correct and the bur¬ 
den rests on the party to show the contrary in di¬ 
rect proceedings attacking their validity,® and such 
a finding is conclusive after expiration of the time 
for review.* In determining whether the petition 
has been signed by a majority in value of the own¬ 
ers of property in the proposed district, the county 
assessment on file is, under some statutes, conclu¬ 
sive on the council.® The district will not be in¬ 
validated because council records erroneously show 
that the last assessment was not used as required,® 
or because the minutes of the council fail to recite 
that it found from the evidence that the petition- 
contained the requisite names an error of the re¬ 
corder in writing the minutes of the council will 
not void a district if the proceedings are otherwise 
valid.® In the absence of statute so requiring, a 
finding that a majority in value of the property 
owners signed the petition need not be made by res¬ 
olution or ordinance.® The council is authorized to 
correct a clerical mistake in its finding of the as¬ 
sessed valuation of the realty in the district, and to 
amend its finding accordingly,^® and it would seem 
to be its duty to do soM 

d. Petition to Annex Territory 

A petition to annex territory to an existing Improve¬ 
ment district must comply substantially with statutory 
requirements; and, If it does, the municipal council must 
grant the petition and annex the territory described there¬ 
in. 


ML Ark.—Colquitt v. Stevena, au- 
pnu 

95. Idaho.—^McQueen v. Moscow, 152 
P. 799, 28 Idaho 146. 

96. Ark.—^Pope v. Naahvllle, 199 8. 
W. 101, 131 Ark. 429. 

44 C.J. p 668 note 70. 

97. Ark.—Benton' v. Nowlin, 62 S.W. 
2d 16, 187 Ark. 738. 

9a Ark.—^Dunbar v. Dardanelle St. 
Impr. District No. 1, 290 S.W. 872, 
172 Ark. 666—Riddle v. BaUew, 197 
8 .W. 27, 130 Ark. 161. 

Conformity of ordinance to petition 
generally see Infra S 1866 b (1). 
Hearing and determination of peti¬ 
tion for annexation of territory see 
Infra subdivision d of this section. 
99. Ark.—Kraft y. Smothers, 146 
S.W. 606, 108 Ark. 269. 

44 C.J. p 668 note 76. 

1 . Ark.—^Benton v. Nowlin, 62 S.W. 
2d 16, 187 Ark. 788. 

a Idaho.—^McQueen v. Moscow, 152 
P. 799, 28 Idaho 146. 
a U.S.—Curb and Gutter Dist. No. 
87 of City of Fayetteville v. Par¬ 
rish, aCJLArk., 110 F.2d 902. i 


Ark.—High v. Bailey, 167 S.W.2d 
203. 208 Ark. 461—Williams v. 
Sewer Improvement Dlst No. 86. 
22 S.W,2d 406, 180 Ark. 510—Henry 
T. Siloam Springs Pav. DisL No. 8, 
280 S.W. 987, 170 Ark. 678. 

44 C.J. p 568 note 77. 
a Ark.—^Williams v. Sewer Im¬ 
provement Dlst. No. 86, 22 S.W.2d 
405, 180 Ark. 610—Ruddell v. Mon¬ 
day, 18 S.W.2d 910, 179 Ark. 920— 
Wlgley v. House, 16 S.W.2d 688, 
179 Ark. 603. 

a Ark.—Anderson v. Plxley, 201 S. 
W. 796, 182 Ark. 639—Clarendon 
Impr. Dlst. No. 1 v. St. Louis, etc., 
R. Co., 189 S.W. 308, 99 Ark. 608. 

44 C.J. p 569 note 78. 

Assessment held snffidently to ap¬ 
pear 

Ark.—Wigley v. House, 16 S.W.2d 
688 , 179 Ark. 603. 

Validity of statute 

Statutory provision that county 
assessment valuation shall govern 
determination whether majority of 
owners consented to improvement Is 
valid.—^Fry v. Poe, 1 S.W.2d 29, 176 
Ark. 876. I 


Property Included 

Railroad right of way is considered 
In determining whether majority of 
owners consented to Improvement, 
and the state board's assessment of 
railroad right of way must be con¬ 
sidered. In such case the county 
clerk should certify state board’s 
assessment of railroad.—^Fry v. Poe, 
supra. 

Petition held insufficient 
Ark.—^Fry v. Poe, supra. 

d, Ark.—^Wlgley v. House, 16 S.W.2d 
688 , 179 Ark. 603. 

7. Ark.—^Ruddell v. Monday, 18 S. 
W.2d 910, 179 Ark. 920. 

a. Ark.—Wlgley v. House, 16 S.W. 
2d 588, 179 Ark. 603. 

9. Ark.—Ruddell v. Monday, 18 S. 
W.2d 910, 179 Ark. 930. 

la U.S.—^Black V. Street Improve¬ 
ment Dlst. No. 2 of Dardenelle, 
D.C.Ark.. 37 F.Supp. 894. 

Ark.—Gault v. Nolen, 5 S.W.2d 982, 
177 Ark. 117. 

IL Arkj—Gault v. Nolen, supra. 
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Where it is sought to annex territory to an exist¬ 
ing improvement district, the petition must contain 
a specification of the extension of the improvement 
where the statute authorizing the construction of 
the original improvement provides that the nature 
of the improvement shall be specified and where the 
annexation statute makes the territory within the 
annexed territory subject to all the laws govern¬ 
ing improvement districts .12 It need not specify 
any limitation on the cost of the additional improve¬ 
ment, however, where the statute does not so re¬ 
quire either by express provision or by necessary 
implication,^^ and the fact that the petition ex¬ 
presses a maximum of cost of the improvement in 
excess of that allowed by statute does not render it 
void.^^ It is not necessary that the petition shall 
contain in express language a prayer that the cost 
of the improvement be assessed and charged on the 
property within the annexed territory where the 
statute does not prescribe any exact form for the 
petition the prayer for the annexation of the 
territory is sufficient to invoke the aid of the coun¬ 
cil to the extent the law authorizes.^® 

Hearing and determination. The council must 
act with reasonable diligence on the petition.^^ If 
the petition is signed by the requisite number of 
property owners and otherwise conforms to the 
statutory requirements, the council must grant the 
petition and annex the territory described therein.^® 
It cannot go behind the face of the petition to de¬ 
termine whether annexation is appropriate; this is 
a matter to be determined exclusively by the prop¬ 
erty owners.!® If, however, the petition is not in 
compliance with the statute, the council is not bound 
to do a vain and useless thing by passing an ordi¬ 


nance to annex the territory.®® During the pend¬ 
ency of the petition, it may not organize another 
district containing tihe territory sought to be an¬ 
nexed.®! 

§ 1365. — Resolution or Ordinance 

a. Of intention or necessity 

b. For creation of district 

a. Of Intexitioxi or Necessity 

A statutory requirement that before creating an as¬ 
sessment district the municipal council must pass a reso¬ 
lution of intention to do so, or an ordinance of necessity, 
is Jurisdictional and mandatory; but a resolution which 
substantially complies with the statutory requirements Is 
sufficient. 

Where the statute provides that, before creating 
an assessment district, the municipal council must 
pass a resolution of intention to do so, or an ordi¬ 
nance of necessity, this requirement is jurisdictional 
and mandatoiy, and a valid assessment district can¬ 
not be created without a compliance therewith;*® 
and the omission to pass such resolution or ordi¬ 
nance renders all the subsequent proceedings nuga¬ 
tory.®® Failure to pass a proper resolution cannot 
be corrected by a subsequent interpretation at the 
hands of the council to the effect that the resolu¬ 
tion passed was meant as one of intention.®^ A 
provision of a charter prohibiting the passage of 
an ordinance on the day on which it is introduced 
does not prohibit the passage, pursuant to charter 
authority, of a resolution declaring intention to* 
form a special improvement district on the day on 
which it is introduced.®® 

A resolution which substantially complies with the 
statutory requirements is sufficient.®® A mere tech- 


12. Ark.—Wblte v. Loughboroiu^ 
188 S.W. 10, 125 Ark. 67. 

44 C.J. p 569 note 83. 

Annexation of territory to district 
generally see supra 6 1862 g (2). 

Authority to sign petltloA by hos¬ 
pital 

Ark.—^Little Rock v. Boullloun, 284 
S.W. 745. 171 Ark. 246. 

44 C.J. p 664 note 90 [a]. 

13. Ark.—Pledger v. Soltq, 278 S.W. 
60, 169 Ark. 1126. 

14i Ark.—^Little Rock y. Boullloun, 
284 S.W. 745. 171 Ark. 245. 

44 CLT. p 569 note 86. 

15. Ark.—White v. Loughborough, 
188 S.W. 10,125 Ark. 67. 

13. Ark^—White v. Loughborough, 
supra. 

17, Ark.—^Lenon v. Tunnah, 297 B. 
W. 819, 174 Ark. 765. 

18. Arkd—Lenon w Tunnah, supra— 


Little Rock V. Boullloun, 284 S. 
W. 745, 171 Ark. 245. 

Hearing and determination of peti¬ 
tion generally see supra subdivi¬ 
sion c of this section. 

19. Ark.—^Little Rock v. Boullloun, 
supra. 

80. Ark.—Little Rock v. Boullloun, 
supra. 

81. Ark.—^Lenon v. Tunnah, 297 S. 
W. 819,174 Ark. 766. 

88. Mont.—Cooper v. Bozeman, 169 
P. 801. 64 Mont. 277. 

44 C.J. p 569 note 92. 

Passage sad pablioatlOB of ordinance 
of nacasBlty heia to confer Juris¬ 
diction 

Okl.—^Nickerson v- Incorporated 

Town of Waynoka, 297 P. 818, 148 
Okl. 198—Barnett v. Incorporated 
Town of Waynoka, 296 P. 972, 148 
Okl. 24. 


83. Mont—Cooper v. Bozeman, 169> 
P. SOI, 64 Mont 277. 

44 C.J. p 669 note 98. 

aA Mont—Cooper v. Bozeman, su¬ 
pra. 

44 C.J. p 569 note 94. 

85. Idaho.—Lusk v. Boise City, 292 
P. 1100, 60 Idaho 60. 

Beason for mis 

The provision prohibiting the pas¬ 
sage of an ordinance on the day on 
which It le introduced does not con¬ 
template either of two special ordi¬ 
nances, such as a resolution of in¬ 
tention or an ordinance creating a 
special improvement district where 
one Is complementary to the other, 
but refers to ordinary complete ordi¬ 
nances which may be finally passed 
on the day on which they are In¬ 
troduced.—^Lusk V. Boise City, supra. 

86L Okl.—^Barnett Incori>orated 
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nical departure from the statutory form will not 
render the resolution insufficient if it informs the 
property owners interested of the matters of which 
the resolution is required by statute to inform 
them.27 

Description of district The resolution must de¬ 
fine the district with sufficient certainty to identify 
the land located therein.^® It must contain a de¬ 
scription of the district by lines which mark its ex¬ 
terior boundaries where the statute so contem¬ 
plates;^^ but a description of this character will 
be sufficient ;30 and it is not necessary to go further 
and describe the land included within the boundaries 
by the number of the lots and blocks as they appear 
on the recorded plat,^^ or to describe the streets to 
be improved as being located within the state, at 
least where the city in which the improvement is 
to be made is given.^^ Under some statutes a de¬ 
scription in general terms, aided by a reference to 
a map, is sufficient,^3 and under such statute a de¬ 
scription in greater detail than required is prop- 
er.84 

Description of improvement The resolution must 
describe the work to be done,86 but it will be suffi¬ 
cient to describe it in general terms where the stat¬ 
ute only requires the resolution to designate the 
character of the improvement*8 A general de¬ 
scription of the improvements to be made will be 
sufficient without going into details as to the char¬ 
acter of the work to be done.*^ it is not essential 
to the validity of the resolution that it should ex¬ 
pressly except the part of the improvement to be 
paid for by the city.** 


b. For Creation of District 

(1) In general 

(2) Fixing limits of district 

(1) In General 

Where a charter flxee the boundarlee of an aceees- 
ment district, the passage of an ordinance for this pur¬ 
pose is unnecessary; but provisions of statutes or charters 
requiring the passage of an ordinance for the creation of 
the districts are mandatory, and a substantial compli¬ 
ance therewith Is Indispensable to the validity of the as¬ 
sessments. 

Where a charter automatically fixes the bounda¬ 
ries of an assessment or taxing district, the pas¬ 
sage of an ordinance for this purpose is unneces¬ 
sary;** but, where statutes or charters require the 
passage of an ordinance for the creation of the dis¬ 
tricts, such provisions are mandatory and a com¬ 
pliance therewith indispensable to the validity of 
special taxes or assessments laid to pay the cost of 
the improvement.** If the statute so provides, the 
ordinance must allege that the construction of the 
contemplated improvement is indispensable.*^ A 
provision of a charter prohibiting the passage of an 
ordinance on the day on which it is introduced does 
not prohibit the passage, pursuant to charter au¬ 
thority, of an ordinance creating a local improve¬ 
ment district on the day on which it is introduced, 
where a resolution of intention has been previously 
passed.** The fact that an alderman voting for the 
ordinance creating the district did not reside in the 
district is immaterial.** 

The character of the improvement must be de¬ 
scribed if it is so provided by statute, and a failure 
to comply substantially with this requirement will 


Town of Wasmoka^ 266 P. 972, 148 
Okl. 24. 

44 C.J. p 569 note 95. 

27. Okl.—^Barnett v. Incorporated 
7'own of Waynoka, supra. 

44 C.J. p 569 note 96. 

88, Cal.—^Frank v. Maguire, 257 P. 

515, 201 Cal. 414. 

44 C.J. p 570 note 98. 

Fixing limits of district In ordinance 
creating district see Infra subdivi¬ 
sion b (2) (a) of this section. 

89. Mont.—^Lewiston v. Warr, 167 
P. 968, 62 Mont. 862. 

44 C.J. p 570 note 99. 

80. Wash.—Shryock v. Hannenen, 
112 P. 877, 61 Wash. 296. 

81. Wash.—Shryock v. Hannenen, 
supra. 

44 C.jr. p 570 note 2. 

88. Wash.—Shryock ▼. Hannenen, 
supra. 

88. Cal.—^Frank v. Maguire, 267 P. 

516, 201 Cal. 414. 

Purpose of statute was to make 
less than technical legal description 


of assessment district sufficient.— 
Frank v. Maguire, suprsu 
sa. Cal.—^Frank v. Maguire, supra. 
Beasou fox rule 

It Is obviously Impossible to lay 
down a general rule as to what In all 
cases should constitute a descrip¬ 
tion In general terms. Something 
short of a full legal description Is 
authorized by the statute. If a gen¬ 
eral description la sufficient, a full 
description would also seem to be 
sufficient.—^Frank v. Maguire, supra. 
86. CaL—^PcLClflc Pav. Co. v. Verso, 
107 P. 690. 12 Cal.App. 862. 

36. Mont.—^Mansur v. Poison, 126 P. 

1002, 45 Mont. 685. 

44 C.J. p 570 note 6. 

Work chargeable to district 

Where Improvement was amply 
covered by general description con¬ 
tained In resolution of Intention, the 
fact that waterworks were to be 
constructed outside of special Im¬ 
provement district for purpose of 
furnishing water for pipes laid in 
district was held Immaterial, as far 
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as concerns description of work 
chargeable to district.—^Lumbermen’s 
Trust Co. V. Town of Ryegate, C.C.A. 
Mont., 61 F.2d 14. 

87. Mont.—^Mansur v. Poison, 126 P. 

1002, 46 Mont. 585. 

Desezlptloa hMd sufficient 
U.S.—^Lumbermen’s Trust Co. v. 
Town of Ryegate, C.CLA.Mont., 61 
F.2d 14. 

8& Mich.—^Benlteau v. Detroit, 1 N. 

W. 899, 41 Mich. 116. 

89. Mo.—^Dickey v. Seested, 223 S. 
W. 67, 288 Mo. 167—Oranlte Bi¬ 
tuminous Pav. Co. v. Fleming. 168 
S.W. 4. 261 Mo. 210. 

40. Ky.—^Mulligan v. McGregor, 176 
S.W. 1129, 166 Ky. 222. 

44 C.J. p 670 note 10. 

41. ICy.—Mulligan v. McGregor, su¬ 
pra. 

48. Idaho.—^Lusk v. Boise City, 292 
P. 1100, 60 Idaho 60. 

43. Ark.—Stevens v. Shull, 19 S.W. 
2d 1018, 179 Ark. 766, 64 AJLJR. 
1258. 
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avoid the assessment but a description in gen¬ 
eral terms may be sufficient.‘*5 

Limitation of cost. An ordinance is not void for 
failing to limit the cost of the improvement where 
it is expressly found that the estimated cost of the 
improvement is below the amount authorized by 
statute under the circumstances of the case>^ 

Confonnity to petition. Where a petition by 
property' owners for the creation of an improvement 
district is necessary, the ordinance creating the dis¬ 
trict must be in substantial conformity with the pe- 

tition.^7 

Correction of errors. A defect in an ordinance 
creating a paving district can be corrected by sub¬ 
sequent ordinance, ^8 unless the defect was ultra 
vires or jurisdictional.^® 

(2) Fixing Limits of District 

(a) In general 

(b) Time of fixing 

(c) Fixing of street grade 

(a) In General 

Where a itatute or charter fixes the boundaries of an 
assessment district, the boundaries need not be fixed by 
ordinance; * but, where It Is required that the limits of 
the district shall be described with certainty by the ordi¬ 
nance, noncompllance with the requirement will avoid an 
assessment for the improvement. 

Where a statute or charter automatically fixes the 
boundaries of an assessment district at the time of 
letting contracts for street improvements and issu¬ 
ing of tax bills, the boundaries of the district need 
not be fixed by ordinancenor, unless required by 
statute, is it necessary that the boundaries of a dis¬ 
trict shall be defined by ordinance,but it will be 


sufficient if the records of the tax proceedings clear¬ 
ly show the property specially taxed for the im- 
provement.52 Where, however, it is required that 
the limits of the district shall be described by or¬ 
dinance with such certainty that the land located 
therein may be identified, a noncompliance with the 
requirement will avoid an assessment to pay for the 
improvement.®® Any description of the property 
which is sufficient to identify the lands included in 
the district may be sufficient and a description 
is sufficient if it would be sufficiently certain in a 
conveyance.®® While it is not necessary to describe 
each and every tract of land to be assessed,®® if the 
boundaries are described by metes and bounds and 
also by a particular description of the separate lots 
and tracts, the latter is controlling.®^ 

Patent, clerical, or typographical errors of de- 
scription^^ or a slight variance in the description of 
one terminus of the improvement which is not of a 
character to mislead the property owners or per¬ 
sons bidding for the construction of the work®® will 
not vitiate the ordinance or an assessment made 
thereunder. A patent ambiguity in the description 
rendering it indefinite and uncertain, however, will 
avoid the assessment.®® 

(b) Time of Fixing 

The boundaries of the benefit district should be fixed 
when it first becomes necessary to know the exact extent 
of the district. 

In the absence of any charter provision to the 
contrary the boundaries of a benefit district should 
be fixed when it first becomes necessary to know the 
exact extent of the district,®^ and, if the statute pro¬ 
vides for a protest by owners “of a major part of 
the land made taxable,” the boundaries must be 


44 . Ark.—^Nelson v. Nelson, 241 S. 

W. 370. 154 Ark. 86. 

44 CJ. p 570 note 12. 

4a Ark.—Baird v. Morrillton St., 
etc., Impr. Dlst No. 1, 239 S-W. 
712. 148 Ark. 246. 

44 G.J. p 570 note 18. 

Ordlnanoe oreatinff paving Im. 
PKOvement distilet was not required 
to deslgmate kind of paving.— 
Thacker v. Paving Impr. Dist. No. 5 
of Mena, 31 S.W.2d 758. 182 Ark. 
868—^Ruddell v. Monday, 18 S.W.2d 
910, 179 Ark. 920. 

40 . Ark.—Cannon v. Felsenthal, 24 
S.W.2d 866. 180 Ark. 1075. 

47 . Ark.—Holt v. Ring, 9 S.W.2d 
43. 177 Ark. 762. 

Necessity that action of counsel be 
in substantial conformity, with 
petition generally see supra 6 
1864 e. 


4a Colo.—Trinidad v. Madrid. 260 
P. 158, 80 Colo. 210. 

44 C.J. p 670 note 16. 

4a Colo.—Trinidad v. Madrid, su¬ 
pra. 

6a Mo.—Granite Bituminous Pav. 
Co. V. Fleming, 168 S.W. 4, 251 Mo. 
210 . 

51. Kan.—Atchison v. Price. 26 P. 
606, 46 Kan. 296. 

sa Kan .—Atchison v. Price, supra. 

5a IlL—People v. AsUe, 169 N.E. 

185, 337 Ill. 253. 

44 C.J. p 571 note 22. 

Fixing limits of district in resolution 
of Intention see supra subdivision 
a of this section. 

54 Ark.—^Thacker ▼. Paving Imp. 
Dlst. No. 6 of Mena, 81 S.W.2d 
768, 182 Ark. 868—Ruddell v. Mon¬ 
day, 18 S.W.2d 910, 179 Ark. 920. 

44 CU. p 571 note 23. 
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sa Ark.—^Bostick v. Pemot, 266 S. 

W. 856, 165 Ark. 581. 

Cal.—German Sav., etc., Soo. v. Ram- 
ish, 69 P. 89, 70 P. 1067, 138 Cal. 
120 . 

sa Idaho.—Veatch v. Gibson, 160 P. 
1112, 29 Idaho 609. 

57. Ark.—^Henry v. Siloam Springs 
Pav. Dlst. No. 8, 280 S.W. 987, 170 
Ark. 673. 

6a Ark.—^Moore v. Texarkana Pav. 
Impr. Dlst. No. 20, 188 S.W. 766, 
122 Ark. 326, Ann.Cas.l917D 599. 

44 C.J. p 671 note 27. 

6a Ill.—People V. Freeman, 184 N.B. 
121, 301 Ill. 662. 

60. CaL—Walker v. Los Angeles, 139 
P. 89, 28 Cal.App. 684. 

61. Mo.—Schneider Granite Co. v. 
Independent Breweries Co., 168 S. 
W. 693, 258 Mo. 878, followed in 
Schneider Granite Co. v. Gast 
Realty, etc., Ca, 168 S.W. 694, 268 
Mo. 882. 
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fixed at the time of protest since, if the district is 
not known, it would be impossible to determine the 
owners of the major part of the land made tax- 

able.®2 

(c) Fixing of Street Grade 

In the absence of statute, a grade In a street forming 
part of the district need not be established by ordinance 
as a condition precedent to the establishment of an as¬ 
sessment district. 

In the absence of any statute requiring it, it is not 
a condition precedent to the establishment of an as¬ 
sessment district that the municipal council should 
have established by the ordinance a grade in a street 
forming part of the district.®^ 

§ 1366 . -Notice and Hearing 

a. Districts fixed by congress or state 

legislatures 

b. Districts fixed 1^ municipalities 

a. Districts Fixed by Oongress or State Legis¬ 

latures 

Congress, or a state legislature when not prohibited 
by the organic law of the state, may create an assess¬ 
ment district without giving a prior notice and hearing 
to the owners of the property Included therein. 

The congress of the United States,®^ or a state 
legislature where not prohibited by the organic law 
of the state,®® may create a taxing or assessment 
district and determine what property shall be in¬ 
cluded within its boundaries without giving a prior 
notice and hearing to the owners of the property 
included in the district 

b. Districts Fixed by Municipalities 

(1) In general 

(2) Where notice is provided for by 

statute, charter, or ordinance 

(3) Protest and hearing 


(1) In General 

Where the legislature has delegated Its entire legis¬ 
lative power to establish districts to the municipal cor¬ 
poration, the latter may act without previous notice or 
hearing to property owners within the district; but the 
rule is otherwise If the legislature merely submits to the 
municipal corporation the question of what land shall be 
included within the district. 

Where the legislature has delegated its entire leg¬ 
islative power to establish assessment districts to 
a municipal corporation, in accordance with the 
principles considered supra § 1360, the municipal 
legislative body may establish the boundaries of an 
assessment district without previous notice or hear¬ 
ing to owners of property within tbe district,®® 
since, in such case, a legislative determination by 
the local legislative body has the same effect as if 
made by the state legislature.®^ If, however, the 
legislature instead of determining for itself what 
land shall be included in the district, or instead of 
delegating its entire legislative power to do so to a 
municipal council or other local tribunal, merely 
submits to it the question of what land shall be in¬ 
cluded within the district, the inquiry then becomes 
in its nature judicial in such sense that property 
owners are entitled to notice and a hearing or op¬ 
portunity to be heard on the question whether their 
lands were benefited and should for that reason be 
included within the district.®® No notice is required 
to be given to individual property owners of a reso¬ 
lution fixing an assessment district and levying a 
gross amount thereon for benefits, where the stat¬ 
ute provides for a hearing with respect to the pro¬ 
portion each piece of property shall bear to the 
whole cost of the improvement, and an opportunity 
is given to the owner of the land to be heard on 
the question of the benefit derived by him from the 
improvement.®® 


62. Mo.—Schneider Granite Co. v. 
Independent Breweries Co., 168 S. 
W. 698, 258 Mo. 878, followed In 
Schneider Granite Co. v. Gast Real¬ 
ty, etc., Co., 168 S.W. 694, 268 Mo. 
382. 

63. Ark.—•Williams ▼. Sewer Im¬ 
provement Dlst. No. 86, 22 S.W.2d 
405. 180 Ark. 610. 

Neb.—Corpiu Juis oited In Burrows 
V. Keebauffh. 231 N.W. 761. 752, 120 
Neb. 186. 

44 C.J. p 671 note 82. 

64. U.S.—^Parsons v. District of Co¬ 
lumbia, APP.D.C., 18 S.Ct. 621, 170 
U.S. 45, 42 L..Ed. 943. 

Creation of district by congress see 
supra 9 I860 a. 

Notice as condition precedent to 
creation of lien see infra i 1666. 

66i n.S.—•Williams V, Eggleston. 


I Conn., 18 S.a. 617. 170 U.S. 804, 42 
L.Ed. 1047. 

44 C.J. p 572 note 86. 

Creation by legislature see supra 9 
1860 a. 

e6i, Mlsa—Swayne v. City of Hat¬ 
tiesburg. Ill So. 818, 147 Miss. 
244, 56 A.L.R. 926, affirmed Swayne 
V. City of Hattiesburg, Miss., 48 
S.Ct 820, 276 U.S. 699. 72 L.Ed. 
724. 

44 C.J. p 672 note 39. 

Concluslveness of action taken see 
infra 9 1367. 

Snbdlstiiots 

Sewer district statutes dealing 
with subdistricts, lateral sewers, 
plans and specifications for lateral 
sewers by chief engineer, subdlstrlct 
bond election rental charge, collec¬ 
tion of delmquent rental charges, and 
additional lateral sewers, are not in¬ 
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valid because manner provided there¬ 
in for creation of subdistricts does 
not provide for hearing for land- 
owner, where subdistrlcts are not 
taxing districts, and landowner was 
given opportunity to be heard when 
district was formed.—State ex rel. 
Webster Groves Sanitary Sewer Dlst. 
V. Smith. 115 S.W.2d 816, 342 Mo. 
365. 

67. U.S.—^Hancock v. Muskogee, 
Okl., 89 S.Ct. 528. 260 U.S. 454, 63 
L.Ed. 1081. 

68L U.S.—Fallbrook Irr. Dlst v. 
Bradley. Cal., 17 S.Ct 66, 164 U.Sv 
112, 175, 41 L..Ed. 869. 

44 C.J. p 572 note 41. 

Benson for mJa 

This is necessary in order to con¬ 
stitute due process of law.—Brookes 
V. Oakland, 117 P. 433, 160 Cal. 423. 
66. U.S.—Goodrich v. Detroit Mich., 
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Under a statute requiring the court on the hear¬ 
ing of a petition to confirm valuations and assess¬ 
ments made for an improvement to inquire wheth¬ 
er property benefited has been omitted from the as¬ 
sessment district, the purpose of the inquiry is that 
the court shall order or require the inclusion of any 
benefited property found to have been omitted,^® 
and the court has jurisdiction to enlarge the district 
even in the absence of a showing of fraud or col- 
lusion.^i 

(2) Where Notice Is Provided for by Stat¬ 
ute, Charter, or Ordinance 

(a) Necessity for notice 

(b) Requisites and sufficiency of notice 

(a) Necessity for Notice 

Where notice Is required by statute, charter, or or¬ 
dinance, the requirement Is Jurisdictional and mandatory, 
and, unless waived, the giving of the notice la a condi¬ 
tion precedent to the creation of a valid district. 

Where it is provided by statute, charter, or or¬ 
dinance that notice of the creation of an assessment 
or taxing district shall be given to persons whose 
property will be included in the district, the re¬ 
quirement is jurisdictional and mandatory and the 
giving of the notice so provided for is an indispen¬ 
sable condition precedent to the creation of a valid 
district,^^ unless waived.^^ It is immaterial that the 
property owners to be assessed had notice in some 
other way of the proposed creation of the district.^^ 
So, where notice is required of the formation of 
an assessment district, an extension of the terri¬ 
torial limits of the district without notice is a nul- 
lity.7B 


(b) Requisites and Sufficiency of Notice 

Tha notice given must substantially conform to the 
requirements of the statute providing therefor and must 
be In harmony with the petition and ordinance, although 
a variance which Is but a misprision or typographical er¬ 
ror Is not fatal. 

The notice given must conform to the require¬ 
ments of the statute providing for notice,^® but a 
substantial compliance is all that is necessary.'^7 
The petition, the notice, and the ordinance must be 
in harmony,78 but, where the notice is at variance 
with the petition and ordinance, and where from a 
comparison of the ordinance with the petition an 
interested person may ascertain that the variance is 
but a misprision or typographical error, no legal 
prejudice results.^® 

Description of district. The notice must define 
the boundaries of the proposed district80 or refer to 
a valid resolution of intention to create an improve¬ 
ment district for such description.81 A patent cler¬ 
ical error of description which could not have been 
misleading and which added only a negligible 
amount of territory to the district will not invali¬ 
date the district or the ordinance creating it.®^ 

Description of improvement. The notice must al¬ 
so describe the general character of the improve¬ 
ment proposed to be made,®® but a clerical error in 
a duplicate description is not ground for declaring 
the district invalid.®^ 

Names of owners need not be given in a notice 
which contains a description sufficient to notify the 
persons interested that their property is in the dis¬ 
trict.®® 

Time and place of making protest against the cre¬ 
ation of the district must be stated in the notice.®® 


22 S.CL 897, 184 U.S. 432, 46 L.Ed. 
637. 

TOi Iowa.—In re Bowdoln St., City 
of Des Moines. 35 N.W.2d 571. 

71. Iowa.—In re Bowdoln SL, City 
of Des Moines, supra. 

72. Ark.—^American State Bank of 
Charleston v. Street Improvement 
Dlst. No. 3 of Charleston, 125 S. 
’W’.2d 796, 197 Ark. 986. 

44 aJ. p 572 note 44. 

79. Mont.—Johnston v. Hardin, 179 
P. 824, 55 Mont, 674. 

44 C.J. p 672 note 46. 

74. CaL—^Beck v. Ransome-Crum- 
mey Cb., 184 P. 431, 42 Cal.App. 
474, 476. 

44 C.J. p 572 note 46. 

75. N.T.—Ireland V. Rochester, 61 
Barb. 414. 

44 Cjr. p 672 note 47. 

78. Ark.—American State Bank of 
Charleston v. Street Improvement 


Dlst No. S of Charleston, 126 S.W. 
2d 796, 197 Ark. 986. 

Okl.—^Armstrona v. Sewer Imp. Dlst 
No. 1, Tulsa County, 199 P.2d 1012, 
reversed on other grounds 207 P. 
i2d 917. 

44 aJ. p 572 note 48. 

77. Ark.—Sola v. McGehee Pav. 
Dlst No. 1, 292 S.W. 133, 173 Ark. 
245. 

Mont.—Allen v. Butte, 175 P. 595, 55 
I Mont. 205. 

TSL Ark.—American State Bank of 
Charleston v. Street Improvement 
Dist. No. 3 of Charleston, 126 S. 
W.2d 796, 197 Ark. 986. 

79. Ark.—American State Bank of 
Charleston v. Street Improvement 
Dist No. 8 of Charleston, supra— 
Bennett v. Kelley, 16 S.W.2d 992, 
179 Ark. 680. 

8Ch Ark.—McRaven v. Clancy, 171 
S.W. 88, 115 Ark. 168. 

44 CJ. p 678 note 50. 
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81. Mont.—Johnston v. Hardin, 1S9 
P. 824, 66 Mont 574. 

44 C.J. p 678 note 61. 

88. Ark.—Bennett v. Kelley, 16 S.W. 
2d 992, 179 Ark. 680. 

83. Mont—Shapard v. Missoula, 141 
P. 644, 49 Mont 269. 

Or.—Jones v. Salem, 128 P. 1096, 
68 Or. 136. 

44 CJr. p 673 note 52. 

84. Ark.—American State Bank of 
Charleston v. Street Improvement 
Dist No. 8 of Charleston, 126 S.W. 
2d 796, 197 Ark. 986. 

85. Mo.—^Pleadwell v. Missouri 

Glass Co., 181 S.W. 941, 161 Mo. 
App. 51. 

Tex.—Corpus Juris oited la Realty 
Trust Co. V. Harris, C1 v.AlPP., 59 
S.W.2d 914, 916. 

88. Ark.—Pope V. Nashville, 199 8. 

W. 101, 181 Ark. 429. 

Mont—Shapard v. Missoula, 141 P. 
544, 49 Mont 269. 
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Manner of giving notice; publication. Where the 
manner provided for giving notice by statute, char¬ 
ter, or ordinance regulating the matter is by publi¬ 
cation, personal service is unnecessary,®^ but the 
publication must be made in the manner designated 
by statute, its provisions being regarded as manda¬ 
tory and jurisdictional.®® Under some statutes the 
service of process may be made by publishing a no¬ 
tice containing the matters set forth in the statute 
and by mailing to every property owner affected a 
copy of the notice as published.®® Failure to pub¬ 
lish the title of the improvement ordinance will not 
invalidate publication, it being sufficient that the 
body of the ordinance is published.®® 

Notice of a proposed change in the area of an 
assessment district declaring that the council would 
consider the matter of the improvement contemplat¬ 
ed and afford a hearing thereon with respect to the 
district of assessment theretofore designated, and 
that the council would take such action thereon as 
it deemed proper at a meeting to be held on a cer¬ 
tain date, is sufficient notice of intention to change 
the assessment district.®^ 

Signing of notice. Although the signing of no¬ 
tice provided for by statute is mandatory and ju¬ 
risdictional,®® a substantial compliance with the re¬ 
quirement is sufficient.®® 

(3) Protest and Hearing 
Protest by property owners against the establishment 
of a district and a hearing on such protest Is Impliedly 
or expressly provided for by some statutes which create 
vested rights and with the provisions of which strict 
compliance la required. 


Although it may be necessarily implied from the 
provisions requiring notice that the purpose of the 
notice is to give property owners an opportunity to 
protest against the establishment of a district and 
to be heard in support of such protest,®* under the 
express provisions of some statutes property owners 
are authorized to file a protest against the creation 
of a proposed assessment district, which entitles 
them to a hearing before the creation of the dis¬ 
trict, or operates as a stay of proceedings if a suffi¬ 
cient number of owners file valid protests.®® Such 
statutes create vested rights and there must be a 
strict compliance with their provisions.®® 

Where the owners have complied with the re¬ 
quirements of the statute providing for protest, a 
hearing and determination of the protest by the 
council are jurisdictional and a condition precedent 
to the valid creation of the district.®^ The council, 
however, immediately acquires jurisdiction to order 
the proposed improvement, where no protests are 
filed®® or if protests are filed and found to be insuffi¬ 
cient®® or are overruled or denied.^ 

Under a statute providing that, if a majority of 
the resident owners of property directly abutting on 
the improvement shall within a stated time after the 
first publication of notice of the creation of the dis¬ 
trict file written objections to such creation, the im¬ 
provement shall not be made and the ordinance shall 
be repealed, resident joint tenants of property af¬ 
fected have the right to act separately and inde¬ 
pendently of each other with respect to objection to 
the improvement,® but, where one files an objection 


87. Cal.—^Beck v. Kansome-Crum- 
mey Co., 84 P. 431, 42 Cal.App. 674. 
Mo.—Pleadwell v. Missouri Glass 
Co., 181 S.W. 941, 161 Mo.App. 61. 

44 C.J. p 573 note 56. 

88L Ark.—^American State Bank of 
Charleston v. Street Improvement 
Diet. No. S of Charleston, 126 S.W. 
2d 796, 197 Ark. 986—^Bennett v. 
Kelley, 16 S.W.2d 992, 179 Ark. 580. 
44 C.J. p 573 note 57. 

Publloatloa la oompllaaoe with 
oharter reqnlremaats held siillleleat, 
notwithstanding: custom, unobserved 
in particular case, to post notices 
in district affected.—^Wlgret v. City of 
St. Louis, 86 S.W.2d 1028, 887 Mo. 
799, 100 A.L.R. 1284. 

Statute relating’ to pnbUshlng 
postlagr. aotloe of intention to create 
special Improvement district con¬ 
templates posting of notice only 
when publication cannot be made In 
the city.—Hansen v. City of Havre, 
114 P.2d 1058, 112 Mont. 207, 136 
A.LR. 1278. 

Publishing Botioo oontalnlng sub- 
afeaaoe of petitioa for organization 
68 C.J.S.—71 


of sewer improvement district in¬ 
stead of the petition itself was held 
not to render proceedings for organ¬ 
ization of district invalid in view 
of curative statute.—^Armstrong v. 
Sewer Imp. Dlst. No. 1, Tulsa Coun¬ 
ty, Okl., 207 P.2d 917. 

89. Mont.—Johnston v. Hardin, 179 
F. 824, 65 Mont. 574. 

Proof of publloatloa 

Documents in nature of history of 
street pavmg district's orgranization 
and levy of special paving assess¬ 
ments among city council's records 
and attached original proofs of pub¬ 
lication of notices of such organiza¬ 
tion and levy constituted competent 
proof of publication thereof and were 
sufficient to empower council to act. 
—City of Scottsbluff v. Kennedy, 4 
N.W.2d 878, 141 Neb. 728. 

90. Ark.—^McLeod v. Purnell, 262 
S.W. 682, 164 Ark. 696. 

91. N.T.—People V. Waldorf, 163 N. 
Y.S. 1072, 168 App.Div. 473, modi¬ 
fied on other grounds 111 N.B. 647, 
112 N.B. 49, 217 N.T. 96. 
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98. Ark.—Selz v. McGehee Pav. Dlst. 

No. 1, 292 S.W. 133, 173 Ark. 245. 
93. Ark.—Selz v. McGehee Pav. Dlst. 

No. 1, supra. 

44 C.J. p 578 note 62. 

94u Ark.—^Voss v. Reyburn, 148 S.W. 

610, 104 Ark. 298. 

44 C.J. p 573 note 64. 

95. Mont.—^Ricker v. Helena, 218 P. 
1049, 68 Mont. 350. 

44 C.J. p 578 note 67. 

96. Colo.—^Deter v. Delta, 217 P. 
67, 78 Colo. 589—Ellis v. La Salle. 
211 P. 104, 72 Colo. 244. 

97. Mont.—^Harvey v. Townsend, 188 
P. 897. 67 Mont. 407. 

44 C.J. p 674 note 70. 

98. Cal.—^Duncan v. Ramlsh, 76 P. 
661, 142 Cal. 686. 

Mont—Hawley v. Butte, 164 P. 805. 

68 Mont. 411. 

44 C.J. p 574 note 71. 

99. Mont—^Hawley v. Butte, supra. 
1. Mont—^Hawley v. Butte, supra. 

44 C.J. p 574 note 72 [a]. 

a. Neb.—^Bonner v. City of Imperial, 
82 N.W.2d 267, 149 Neb. 721. 
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and the other does not, the question whether the co¬ 
owner who has not joined in an objection shall be 
counted as approving is one of fact.3 In such case 
a presumption arises that the tenant objecting did 
so as the representative of the joint tenancy,^ which 
presumption prevails and obtains tmtil and unless 
the contrary is made to appear.^ 

§ 1367. — Deterzrdnatioii 

a. As to boundaries and lands benefited 

b. As to singleness and unity of improve¬ 

ment project 

a. As to Boundaiies and Lands Benefited 

(1) By congress or state legislatures 

(2) By municipality 

^ (1) By Congress or State Legislatures 

The determination by congreta or a atate leglalature 
of the territorial llmitatfona of an aaaessment district and 
the landa which would be benefited by the Improvement la 
aaaailable only where the legislative action Is arbitrary 
and wholly unwarranted. 

The determination by congress or a state legisla¬ 
ture of the territorial limitations of an assessment 
district and the lands which would be benefited by 
the improvement is assailable under the federal con¬ 
stitution, but only where the legislative action is 
arbitrary and wholly unwarranted and by reason of 
its arbitrary character is mere confiscation of par¬ 


ticular property.® In order to fix the limits of a 
district within the rule, the legislature need not re¬ 
sort to a recital of metes and bounds.^ It may use 
general terms,^ and adopt the boundaries of existing 
districts.® 

(2) By Municipality 

Subject to some limitations, where a municipal coun¬ 
cil or board creates an assessment district In accordance 
with delegated power. Its determination as to the bound¬ 
aries of the district and that the property Included therein 
will be specially benefited Is generally conclusive and not 
subject to review by the courts In the absence of charter 
or statute providing otherwise. 

Subject to some limitations, where a municipal 
council or some other municipal board creates an 
assessment district in accordance with power dele¬ 
gated by the legislature to the municipality, as dis¬ 
cussed supra § 1360, its determination as to the 
boundaries of the district and that the property in¬ 
cluded therein will be specially benefited is, as a 
general rule, conclusive and not subject to review 
by the courts,^® in the absence of charter or statute 
providing otherwise,^! such action being entitled to 
the same presumptions which attend official action 
in other cases.^® The council or board intrusted 
with the power to make such determination is vested 
with a discretion in the matter with which the 
courts are loath to interfere.^® Refusing a petition 
by property owners to create an improvement dis¬ 
trict depending on the singleness, unity, and benefit 


8. Neb.—^Bonner v. City of Imperial, 
supra. 

4 . Neb.—Bonner v. City of Imperial, 
supra. 

Sm Neb.—Bonner v. City of Imperial, 
supra. 

6. U.S.—^Nev-Cal Electric Securities 
Co. V. Imperial Irr. DisL. C.C.A. 
Cal., 85 F.2d 886, certiorari denied 
57 S.Ct. 493, 800 U.S. 663, 81 L.Ed. 
871. 

44 C.J. p 574 notes 79-81. 
Conclusiveness of determination as 
to property benefited m general 
see infra S 1375. 

Oxoss abuse of power 
Special taxing district created di¬ 
rectly by legislature for construc¬ 
tion, maintenance, and operation of 
sea walls, piers, wharves, docks, gen¬ 
eral terminal facilities, and harbor 
inoLprovements will not be set aside 
except on showing of gross abuse of 
legislative power.—State ex rel. 
Davis V. Ryan, 151 So. 416, 118 Fla. 
42, rehearing denied 158 So. 62, 118 
Fla. 42. 

some esxUer dedsLons, however, 
it was either held or said that con¬ 
gress or a atate legislature in the 
exercise of the taxing power might 
determine by statute the territorial 
limitations of an assessment district 


and the lands which would be bene¬ 
fited by the improvement, and that, 
if it does so. its determination is 
conclusive on the owners and the 
courts.—^Parsons v. District of Co¬ 
lumbia, APP.D.C., 18 S.Ct. 531, 170 
U.S. 45, 42 Ii.Ed. 943—Fallbrook Irr. 
Dist. V. Bradley, Cal., 17 S.Ct. 56. 164 
U.S. 112, 174, 41 L.Ed. 869—44 C.J. p 
574 notes 76-77. 

7- U.S.—^Nev-Cal Electric Securities 
Co. V. Imperial Irr. Dist., C.C.A. 
Cal., 85 F.2d 886, certiorari denied 
57 S.Ct. 493, 300 U.S. 662, 81 L.Ed. 
871. 

a U.S.—^Nev-Cal Electric Securities 
Co. V. Imperial Irr. Dist., supra. 

a U.S.—Nev-Cal Electric Securities 
Co. V. Imperial Irr. Dist.. supra. 

lOL Ark.—Snoddy v. Paving Im¬ 
provement Diet. No. 4. 7 8.W.2d 
972, 177 Ark. 775—Carnahan v. 
City of FayetteviUe. 1 S.W.2d 10, 
175 Ark. 405—^Portia v. BaUard, 1 
S.W.2d 1, 175 Ark. 834—Carney v. 
Walbe, 800 S.W. 413, 175 Ark. 746. 
Cal.—^Blake v. City of Eureka, 258 
P. 945, 201 Cal. 648. 

Mo.—Sills v. Missouri Securities Cor¬ 
poration. 5 S.W.2d 389, 819 Mo. 178 
—City of Washington ex rel. Luth 
V. Stumpe, App., 83 S.W.2d 111. 
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Neb.—Salsbury v. City of Lincoln, 
220 N.W. 827, 117 Neb. 465. 

N.T.—^Petition of Taxpayers of 

Twenty-Third Ward of City of 
Rochester, 240 N.7.S. 778, 136 Misc. 
278—^In re Public Park on Dupont 
Street and Extending Commercial 
Street in Borough of Brooklyn, 
City of New York. 234 N.T.S. 694, 
184 Misc. 120. 

Wash.—^Appeal of Johnson, 268 P. 

164, 148 Wash. 140. 

44 C.J. p 574 note 85. 

Conclusiveness of determination as 
to property benefited in general see 
infra 8 1375. 

Joint districts see supra 9 1361 e. 

11. Mo.—^Kansas City v. Baird, 11 
S.W. 243. 562, 98 Mo. 215. 

44 C.J. p 575 note 86. 

18. Wash.—Spokane v. Fonnell, 18'5 
P. 211, 76 Wash. 417. 

PamlUarlty with oonditjons 
Presumption is that members of 
council fixing boundaries of assess¬ 
ment district were familiar with 
conditions and governed thereby.— 
Blake v. City of Eureka, 258 P. 945, 
201 Cal. 648. 

13. Ark.—Schaer v. City of Little 
Rock. 14 S.W.2d 287, 179 Ark. 
68 . 

44 C.J. p 575 note 88. 
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of the improvement is within the council’s discre- 
tion.i^ 

Lwiitations of rule. The determination of the 
municipal authorities under delegated power from 
the legislature as to the boundaries of an assess¬ 
ment district and the property specially benefited by 
the proposed improvement is not beyond judicial 
review under any and all circumstances,and does 
not raise a conclusive presumption of actual bene¬ 
fits to the lands included in the district.^® Limita¬ 
tions on the general rule are recognized and the 
power of the courts to review such determination 
upheld where fraud, bad faith,or manifest or 
demonstrable mistake^® are shown, or where it ap¬ 
pears that the authorities proceeded on a fundamen¬ 
tally wrong basis,*® or acted arbitrarily,*^ or op¬ 
pressively,** or unreasonably,** or in violation of 


the constitution or charter,*® or have abused the 
discretion vested in them,*® or where the action of 
the legislature would amount to a virtual confisca¬ 
tion of an owner’s property.*® 

However, it has been held that the courts will not 
interfere merely because a different result might 
have been reached by another board,*7 or if there 
is ground for difference of opinion as to the proper 
boundaries,*® or where there may be a difference of 
honest opinion as to the fairness of the determina¬ 
tion,*® and that an error of judgment in determin¬ 
ing what property was or was not benefited will not 
affect the conclusiveness of the determination.*® 
Furthermore, it has been held that, where consent 
of property owners to the creation of the district is 
not required by statute, the fact that the organiza¬ 
tion of the district results in hardship for certain 


Ark.—Schaer v. City of Little 
Rock, 14 S.W.2d 287, 179 Ark, 68. 
Effect of determination as to alngle- 
neea and unity of Improvement 
project generally see infra aubdivi- 
aion b of thla aectlon. 

15. N.T.—Copcutt V. Yonkers, 81 N. 

Y.S. 659. 83 Hun 178. 

44 C.J. p 575 note 92. 

Power to order Inoliiaion of omitted 
property as Jndlolal funotloii 
Under statute establishing proce¬ 
dure for the Axing of an assessment 
district for street improvements, the 
grant to district court of power to 
And that beneAted properties had 
been omitted and to order their in¬ 
clusion in assessment district is not 
a nonjudiclal function which legis¬ 
lature could not empower court to 
perform.—In re Bowdoln St., City of 
Des Moines, lowa^ 35 N.W.2d 671. 
Ylew recognlaliLg no lixnitationa on 
mle 

Some decisions, however, apparent¬ 
ly recognize no limitations whatever 
on the doctrine that the determine^ 
tion Is conclusive and not subject 
to review by the courts.—^Wagoner 
v. Le Grande, 178 P. 305, 89 Or. 192-—, 
44 C.J. p 575 note 89. | 

la Ark.—^Blytheville Pav. Diats. 
Nos. 2, 3 V. Baker, 286 S.W. 946, 
171 Ark. 692. 

Property subject to assessment 
Inclusion of property in street 
Improvement district was held not 
to be a Anal decision that It Is sub¬ 
ject to assessment.—^Bell v. City of 
Moscow, 279 P. 1096, 48 Idaho 65. 

17. Ark.—Carnahan v. City of Pay- 
etteville, 1 S.W.2d 10, 175 Ark. 
406—Carney v. Walbe, 800 S.W. 
418, 176 Ark. 746. 

Mo.—^ity of Washington ex rel. 
Luth V. Stumpe, App., 88 S.W.2d 
111 . 

44 aJ. p 576 note 94. 


la Mich.—^Roberts v. Sandusky, 123 
N.W. 89, 158 Mich. 521. 

Wash.—In re Twelfth Ave., 119 P. 
5. 66 Wash. 97. 

la Ark.—Snoddy v. Paving Im¬ 
provement Dist. No. 4, 7 S.W.2d 
972, 177 Ark. 775—Carnahan v. 
City of Fayetteville, 1 S.W 2d 10, 
176 Ark. 405—^Portis v. Ballard, 1 
S.W.2d 1, 176 Ark. 834—Carney v. 
Walbe, 300 S.W. 418, 176 Ark. 
746. 

44 C.J. p 576 note 96. 

What oonsUtutes 

(1) By the expression **demon- 
strable mistake" is meant a mis¬ 
take of fact, as to the existence of 
which there is no room for doubt.— 
Carney v. Walbe, supra. 

(2) Exclusion from Improvement 
district of lots within boundaries 
was held, imder facts, not demon¬ 
strable mistake, subjecting proceed¬ 
ing to collateral attack.—Carney v. 
Walbe, supra. 

(8) Fact that river separated 
lands within sewer and water dis¬ 
tricts, and part were farming lands, 
was held not to show demonstrable 
mistake.—Portls v. Ballard, 1 S.W. 
2d 1, 175 Ark. 834. 

2a Minn.—State v. Ramsey County 
Dist. Ct., 103 N.W. 744, 96 Minn. 
70. 

44 C-Jr. p 676 note 97. 

21. Mo.—Sills V. Missouri Securities 
Corporation, 6 S.W.2d 889, 319 Mo. 
178—City of Washington ex reL 
Luth V. Stumpe, App., 88 S.W.2d 
111 . 

N.T.—^Petition of Taxpayers of 
Twenty-Third Ward of City of 
Rochester, 240 N.T.S. 778, 136 
Mlsc. 278. 

Wash.—Appeal of Johnson, 268 P. 

164, 148 Wash. 140. 

44 C.J. p 576 note 98. 

22. Mo.—Sills V. Missouri Securities 
Corporation, 6 S.W.2d 889, 319 Mo. 
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178—City of Washington ex rel. 
Luth V. Stumpe, Appw, 83 S.W.2d 
111 . 

44 C.J. p 576 note 99. 

23. Wash.—Spokane v. Kraft, 121 P. 
830. 67 Wash. 245. 

24. Minn.—State v. Ramsey County 
Dist. Ct., 108 N.W. 744, 95 Mmn. 
70. 

26. Mo.—City of Washington ex rel. 
Luth V. Stumpe, App., 83 S.W.2d 
111 . 

44 C.J. p 676 note 3. 

Held not abuse of dlsezetion 
Action of city council In includ¬ 
ing within single paving Improve¬ 
ment district two areas Joined only 
at corner of street Intersection was 
held not abuse of discretion.—City 
of Batavia v. Wiley, 174 N.E. 563, 
842 Ill. 884. 

Hnpzoper exclusion 

Evidence was held to establish that 
city In creating beneAt district im¬ 
properly excluded land therefrom.— 
Seested v. Dickey, 300 S.W. 1088, 
818 Mo. 192. 

Sa Ga.—^Atlanta v. Hamlein, 23 S.E. 
408, 96 Ga. 881. 

N.T.—^Petition of Taxpayers of 
Twenty-Third Ward of City of 
Rochester, 240 N.T.S. 778, 186 Mlsc. 
278. 

27. N.T.—^People v. BulTalo, 52 N.T. 
S. 689. 

2a Wash.—^In re Boyer Ave., 141 p. 
68, 79 Wash. 664—In re Jackson 
St, 113 P. 1112, 62 Wash. 432. 

29. Or.—^Austin v. Tillamook City, 
254 P. 819, 121 Or. 385. 

Wash.—^In re Seattle, 119 P. 6, 66 
Wash. 97. 

44 C.J. p 677 note 7. 

3a Colo.—Wolff V. Denver, 77 P. 

864, 20 Colo.App. 136. 

Mont.—Beck v. Holland, 74 P. 410, 
29 Mont. 234. 
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property owners, or that some other and better way 
of carrying the plan into execution is possible, or 
that a large number of taxpayers or even all of 
them are opposed to the creation of the district with 
its additional cost, affords no ground for judicial 
interference on the suit of the taxpayer.®^ 

b. As to Singleness and Unity of Improvement 
Project 

The determination of a municipal council aa to the 
unity and singleness of an Improvement project Is con¬ 
clusive except for fraud or demonstrable mistake. 

The determination of a municipal council as to 
the unity and singleness of an improvement project, 
as well as the selection of the property to be bene¬ 
fited thereb 3 *, is conclusive except for fraud or de¬ 
monstrable mistake and, conversely', the action of 
a municipal council in separating projects into dif¬ 
ferent districts, which might in some respects ap¬ 
pear to be single, is also conclusive in the absence 
of demonstrable mistake.®® 

§ 1368. Attacking Validity of District or Re¬ 
straining Interference Therewith 

a. In general 

b. Estoppel to question validity 

c. Waiver of right to question validity 
dL Statutory validation of assessment 

district 

a. In General 

Under some statutes and the practice prevailing In 
some jurisdictions, the validity of the creation of an Im¬ 
provement district may be attacked In appropriate pro¬ 
ceedings; and In such proceedings all presumptions are In 

31. N.T.—^Parker v. Wallace, 142 N. 

T.S. 623, 80 Misc. 425. 

3S. Ark.—Schaer v. City of Little 
Rock, 14 S.W.2d 237, 179 Ark. 68— 

Snoddy v. Paving Improvement 
Dlst. Xo. 4, 7 S.W.2d 972, 177 Ark. 

775—Carnahan v. City of E^iyette- 
vUle, 1 S.W.2d 10, 175 Ark. 405— 

Cooper V. Hogan, 260 S.W. 26, 163 
Ark. 312. 

Refusing petition as within council’s 
discretion see supra subdivision a 
(2) (a) of this section. 

38: Ark.—^Bottrell v. Holllpeter, 204 
S.W. 843. 135 Ark. 316. 

34L Mo.—Schmelzer v. Kansas City, 

248 S.W. 946, 295 Mo. 822. 

44 C.J. p 577 note 16. 

Certiorari to review assessment see 
infra 99 1522-1627. 

Proceedings revlewable In certiorari 
generally see Certiorari 9 6 et aeq. 

85ta Ark.—Moore v. North College 
Ave. Impr. DUt. No. 1, 256 S.W. 70. 

161 Ark. 828. 


favor of the action taken by the municipality, and the 
burden of proof Is on the party assailing the validity of 
the district. 

Depending on the practice or special statutory 
provisions of the particular jurisdiction, the valid¬ 
ity of the creation of an improvement district may 
be attacked by petition,®^ or by a suit in equity,®® 
and, in a proper case, the validity may be tested 
even on collateral attack.®® So, property owners 
are entitled to challenge the inclusion of territory 
in an improvement while a petition to annex it to 
another improvement district is pending.®^ In a 
suit to declare void the creation of a city improve¬ 
ment district, in the absence of fraud on the part 
of the council in including certain properties, it is 
only necessary to search the complaint and answer 
to ascertain whether the proceedings of the council 
disclose such a manifest abuse of discretion as to 
amount to arbitrary action.®® So, in statutory pro¬ 
ceedings to review the action of the commissioners 
in creating an improvement district in which it is 
claimed that the organization of the district is inval¬ 
id because of indefiniteness and uncertainty in the 
description of the boundaries, the boundaries must 
be determined from the face of the petition and or¬ 
dinance and may not be varied by parol evidence 
which is permissible only to explain terms of de¬ 
scription;®® and in such proceedings the court will 
not invalidate an improvement district on the ground 
that it is impracticable after the district has been 
organized in the manner prescribed by the statute 
and the improvement authorized by a majority in 
value of the owners of property in the district,^® 
and it has also been held that in such proceedings 
the court cannot alter the boundaries of the district 

peared that court had Jurisdiction.— 
Moffett V. Texarkana Forest Park 
Paving, Sewer, and Water Dist. No. 
2, 26 S.W.2d 689, 181 Ark. 474. 

Held collateral attack 

Cross complaints of property own¬ 
ers alleging assessments void, when 
sued for water and sewer district 
assessments, were held collateral at¬ 
tack on district organization.—^Portis 
V. Ballard, 1 S.W.3d 1, 176 Ark. 884. 

37. Ark.—^Lenon v. Tunnah, 297 S. 
W. 819, 174 Ark. 766. 

Hearing and determination of peti¬ 
tion to annex territory see supra § 
1864 d. 

38. Mont.—^Ricker v. Helena, 218 P. 
1049, 68 Mont. 250. 

44 C.J. p 577 note 18. 

39. Ark.—^Henry v. Slloam Springs 
Pav. Dist. No. 8, 280 S.W. 987, 170 
Ark. 678. 

40. Ark.—^Henry v. Slloam Springs 
Pav. Dist. No. 3. supra. 

44 C.J. p 677 note 20. 


Mont.—Ricker v. Helena^ 218 P. 1049, 
68 Mont. 250. 

44 C.J. p 57T note 16. 

Restraining: 

Assessment proceedings see Infra. 
99 1528-1540. 

Making of Improvement see supra 
99 1137. 1138. 

Protest renewed la equity 

Protest to common council against 
unauthorized placing of certain prop¬ 
erty In special assessment district 
may be renewed in equity court.— 
Dix-Feradaie Taxpayers’ Ass’n v. 
City of Detroit, 242 N.W. 782, 258 
Mich. 890. 

88. Ark.—Auditorium Impr. Dist. 
No. 46 V. Moore, 286 S.W. 964, 171 
Ark. 889. 

44 G.J. p 677 note 17. 

Deorae held valid 

Decree of circuit court for organ¬ 
ization of rural improvement dis¬ 
trict was held valid on collateral 
attack, where it affirmatively ap- 
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as established by ordinance on petition by the prop¬ 
erty owners.*! 

Presumptions and burden of proof. Both in the 
statutory proceedings mentioned^^ and in suits 
brought independently of statute^^ all presumptions 
are in favor of the action taken by the municipality, 
and the burden of proof is on the party assailing 
the validity of the district to establish its invalid¬ 
ity,^^ and, if he fails to sustain this burden, the re¬ 
lief asked for must be denied.^® 

Interference with validly organised district. 
Where an improvement district having no valid ex¬ 
istence attempts to interfere with a legally organ¬ 
ized district in proceeding with its work, injunction 
will issue to prevent a multiplicity of suits."*® 

b. Estoppel to QnestioiL Validity 

Property owners who object to the validity of an Im¬ 
provement district at the first opportunity after knowl¬ 
edge of the facts are ordinarily not estopped to question 
such validity; but the owner of property In a district Il¬ 
legally organized may by written agreement to pay 
the assessments levied against his property estop him¬ 
self to dispute the validity of the organization of the dis¬ 
trict. 

Property holders are not estopped to have tax 
bills declared invalid on the ground that the district 
was not laid out in accordance with charter re¬ 
quirements where they had no time or place to ob¬ 
ject to the unauthorized manner of including ground 
within the district prior to the issuance of the tax 
bills.47 So, a landowner, making no protest to the 
creation of a district which involved a tax based 
on a certain area of his land, has been held not to 
be estopped to question the authority of the munici¬ 
pality to increase the area and his tax proportion¬ 
ately, done without his knowledge or consent.^® 

Signing or joining in petition. Property owners 
by signing a petition for a district do not estop 
themselves from attacking the validity of the dis¬ 
trict created on the ground that the law was not 


followed, since the petition confers no authority 
be^’ond the statute,^® and the fact that a property 
owner joined in a petition for the creation of a spe¬ 
cial improvement district to include all the prop¬ 
erty mentioned in the petition does not estop him 
from contesting the legality of the proceedings 
where the municipality excluded a considerable part 
of the property described by the petition.®® 

Agreement to pay assessment. The owner of 
property in a district illegally organized may, by 
written agreement to pay the assessments levied 
against his property, estop himself to dispute the 
validity of the organization of the district;®! but, 
where a property owner is estopped by an agree¬ 
ment made by him to deny the validity of the or¬ 
ganization of a district, the estoppel is limited to 
the express terms of the agreement.®® 

c. Waiver of Bight to Question Validity 

Objections to the creation of an Improvement district 
and the fixing of Its boundaries may be waived by failure 
to present them at the time and in the manner provided 
by statute. 

Where a property owner fails to present his ob¬ 
jections to the creation of an improvement district 
and th? fixing of its boundaries at the time and in 
the manner provided for by statute, he will be 
deemed to have waived his objections to the district 
as created,®® especially where, in addition thereto, 
he permits the work of improvement to be complet¬ 
ed without making any objections.®* A property 
owner may not object that the resolution of inten¬ 
tion failed as required by statute to declare ex¬ 
pressly that the district described and to be assessed 
was the district benefited after the proceedings un¬ 
der the improvement act were completed, the work 
done, and bonds issued in payment thereof.®® There 
is, however, no waiver of an objection that an im¬ 
provement was made before creation of an im¬ 
provement district where the property owners 


41. Ark.—Smith v. Texarkana Impr. 
Diet. No. 14, 166 S.W. 465, 108 
Ark. 141, 44 L..R.A.,N.S., 696. 

44 C.J. p 577 note 21. 

42. Ark.—^Henry v. Slloain Springs 
Pav. Dist. No. 8, 280 S.W. 987, 170 
Ark. 673. 

44 C.J. p 578 note 22. 

41^ Mo.—Sills V. Missouri Securities 
Corporation, 6 S.W.2d 889, 319 Mo. 
178. 

Mont.—Ricker v. Helena, 218 P. 1049, 
68 Mont. 860. 

44. Ark.—^Henry v. Slloam Springs 
Pav. Dist. No. 8. 280 S.W. 987, 
170 Ark. 678. 


Mont.—Ricker v. Helena, 218 P. 1049, 
68 Mont. 860. 

44 C J. p 578 note 24. 

45. Mont.—Ricker v. Helena, supreu 

46. Ark.—^Voss v. Reybum, 148 S.W. 
610, 104 Ark. 298. 

47. Mo.—Collier v. Western Pav., 
etc., Co., 79 S.W. 947, 180 Mo. 362. 

48. Mont.—Pool V. Townsend, 191 P. 
385, 58 Mont. 297. 

44 C.J. p 678 note 29. 

49. Ark.—Meyer v. Paving Dist. No. 
3 Board of Impr., 231 S.W. 12, 148 
Ark. 623. 

50. Mont.—^Lewiston v. Wajren, QL67 
P. 964, 52 Mont. 356. 

44 aJ. p 678 note 31. 
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51. Ark.—Harnwell v. White, 171 S. 
W. 108, 115 Ark. 88, approved Mey¬ 
er V. Paving Dist. No. 3 Board of 
Impr., 231 S.W. 12, 148 Ark. <23. 

52. Ark.—^Harnwell v. White, 171 S. 
W. 108, 116 Ark. 88. 

53. La.—^Nanney v. Town of Lees- 
ville, 4 So.2d 826, 198 La. 778. 

44 C J. p 678 note 34. 

54. Cal.—O'Dea v. Mitchell. 77 P. 
1020, 144 Cal. 874. 

55. Cal.—Watklnson v. Vaughn, 186 
P. 758, 182 Cal. 56. 

Requisites and sufficiency of resolu¬ 
tion of intention or necessity see 
supra 5 1365 a. 
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promptl}', before the contract was let and before 
any work was done on the improvement, brought 
suit to enjoin further proceedings relating to the 
improvement.®® 

d. Statntozy Validation of Assessment District 

Statutes validating municipal Improvement districts 
theretofore organized are retroactive and valid. 

A statute providing that no road improvement dis¬ 
trict within the state shall in am- way affect the 
validity of any municipal improvement district or- 

/. Benefits 

§ 1369. Benefits 

The necessi^' and sufficiency of benefits to sub¬ 
ject property to an assessment or tax for the im¬ 
provement, and the conclusiveness of a determina¬ 
tion thereof are discussed infra §§ 1370-1375. 

Examine Pocket Parts for later cases. 

§ 1370. -Necessity 

a. In general 

b. Special benefit 

a. In General 

As a general rule, benefit to the property assessed Is 
essential to the validity of the assessment. 


ganized to pave streets over which any road im¬ 
provement district may pass, and that all municipal 
improvement districts heretofore organized and 
which are included in road improvement districts 
heretofore organized are thereby declared to be val¬ 
id is retroactive and valid,®^ and its effect is to sus¬ 
pend or withdraw the authoritj- of rural road dis¬ 
tricts in the improvement of streets in municipali¬ 
ties which are the subject of districts organized in 
municipalities for that purpose and to validate mu¬ 
nicipal improvement districts organized to improve 
streets included in a general road district.®* 

id Damages 

Although exceptions occur,®* the general rule is 
that property which has not been benefited by a lo¬ 
cal improvement is not liable to an assessment or 
tax therefor,®* the view being taken that the impo¬ 
sition of such a tax or assessment would be a taking 
of private property for a public use without just 
compensation in violation of organic law.®l The 
benefit which will authorize an assessment is a 
benefit conferred on the property assessed and not 
on its owner as an individual.®* 

Benefit a question of fact. Whether or not prop¬ 
erty will be benefited by an improvement is a ques¬ 
tion of fact.®* 


56L N.D.—Boynton v. Uinot, 211 N. 

W. 441. 54 N.D. 795. 

67. Ark.—^Sloore v. North College 
Ave. Impr. Diet. No. 1, 256 S.W. 
70, 161 Ark. 323. 

44 aj. p 578 note 38%. 

58 . Ark.—^Moore ▼. North College 
Ave. Impr. Diet. No. 1. aupra. 

69. La.—City of Shreveport v. 
Shreveport Traction Co., 64 So. 
414, 134 La. 568. 

44 C-J. p 579 note 52. 
ea U.S.—Nashville. C & St L. Ry. 
V. Walters. Tenn., 66 S.Ct 486, 294 

U. S. 406. 79 L.Ed. 949—City of San 
Diego V. Atchison, T. & S. F. Ry. 
Co.. CCJLCal., 45 F.2d 11, certio¬ 
rari denied City of San Diego v. 
Atchison, T. & S. F. Ry. Co., 51 S. 
Ct 364. 283 U.S. 830, 76 L.Ed. 1443. 

Ala.—Walton v. City of Mobile, 167 
So. 247, 232 Ala. 200. 

Ark.—^Bensberg v. Faiker, 95 S.W.2d 
892, 192 Ark. 908—^Bourland v. 

Southard, 48 S.W.2d 565, 185 Ark. 
■627. 

Conn.—Connecticut Railway & Light¬ 
ing Co. V. City of Waterbury, 18 
A.2d 700, 127 Conn. 617—^Delaney 

V. City of Hartford, 7 A.2d 669, 125 
Conn. 587. 

Fla,—Atlantic Coast Line R. Co. v. 
City of Lakeland, ai5 So. 669, 94 
Fla. 347. 


Ill.—City of Chester v. Kennedy, 176 
N.E. 480, 344 Ill. 224. 

Mich.—^Dlz-Femdale Taxpayers' 

Ass’n V. City of Detroit, 242 N.W. 
782, 258 Mich. 390. 

Minn.—Judd v. City of St. Cloud, 272 
N.W. 577, 198 Minn. 690. 

Mont.—Crutchfield v. Nash, 276 P. 
938, 84 Mont. 55<6. 

Neb.—^Munsell v. Ciiy of Hebron, 220 
N.W. 289, 117 Neb. 261. 

N.J.—^Maplewood Tp. v. Smith, 169 
A. 855, 112 N.J.Law 233—^Maywood 
Land Co. v. Township of Rochelle 
Park, 181 A. 696. 13 N.J.Mlsc. 841 
—^Beattie Mfg. Co. v. Little Falls 
Tp., 144 A. 634, 7 N.J.Mlsc. 161. 

N.T.—Gaynor v. Marohn, 198 N.E. 13, 
268 N.Y. 417—^People ez rel. Dela¬ 
ware. L. & W. R. Co. V. 'Wlldy, 186 
N.E. 410, 262 N.Y. 109—Haskell v. 
Fisk, 76 N.Y.S.2d 864. 278 App.Div. 
153. appeal denied 81 N.Y.S.2d 178, 
273 App.Dlv. 1056—Appeal of 

Westchester Lighting Co., 219 N. 
Y.S. 697, 219 App.Div. 377. 

Pa.—^Borough of Rockwood v. Hem- 
minger. 161 A. 457. 106 Pa.Super. 
223. 

Wash.—^Towers v. City of Tacoma, 
276 P. 888. 151 Wash. 577. 

44 C.J. p 580 note 64. 

Benefit to property assessed as the¬ 
ory or basis of assessment or tax I 
see supra S 1291. | 
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Benefit la fact 

Arbitrary and capricious creation 
of unlawful assessment districts 
without benefits in fact constitutes 
unlawful levy.—^Dlz-Ferndale Tax¬ 
payers’ Ass’n V. City of Detroit, 242 
N.W. 732, 258 Mich. 390. 

SubstaatiBl benefit 

Special assessments cannot be 
levied In local improvement districts 
unless property charged receives cor¬ 
responding physical, material, and 
substantial benefit.—^Kelley Trust Co 
V. Paving Improvement Dlst. No. 47 
of Ft. Smith, 47 S.W.2d 569. 186 Ark. 
397. 

61. Mich.—Dlz-Femdale Taxpayers' 
Ass'n V. City of Detroit, 242 N.W. 
732, 258 Mich. 390. 

Mo —Btate ez rel. Webster Groves 
Sanitary Sewer Dlst. v. Smith, 115 
S.W.3d 816, 342 Mo. 365. 

Neb.—^Loup River Public Dlst. v. 
Platte County. 14 N.W.2d 210, 144 
Neb. 600. 

44 CJ. p 681 note 55. 

68. IlL—Kankakee v. Illinois Cent. 

R Co., 105 N.E. 731. 263 Ill. 689. 
44 C.J. p 581 note 56. 

63. Ark.—^Thacker v. Paving Imp. 
Dlst No. 5 of Mena, 81 S.W.2d 758, 
182 Ark. 368. 

N.Y.—Application of Erie R Co., 13 
N.Y.S.2d 187, 267 App.Div. 922— 
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b. Special Benefit 

Property should receive a special benefit distinct from, 
or additional to, that resulting to the public at large in 
order to be subject to assessment for a municipal Improve¬ 
ment. 

The general rule is that, in order to justify impo¬ 
sition of special assessments on property, it must 
not only have received some benefit, as discussed su¬ 
pra subdivision a of this section, but that it must have 
been special and peculiar to the property, that is to 
say, a benefit received by it different from that re¬ 
ceived by the public at large,®^ or a benefit received 
in excess of, or addition to, that enjoyed by the gen¬ 


eral public.®^ Conversely, where a property owner 
has received a special benefit from an improvement 
the public has a right to demand that he make a spe¬ 
cial contribution toward its cost.®® Benefits in a 
general way accruing to a municipality by virtue of 
improvements afford an insufficient basis for impos¬ 
ing special assessments,®^ even though incidental 
benefits flow to abutting property.®® Property is 
none the less specially benefited, however, although 
other property on or near the improvement may to 
a greater or less extent be likewise specially bene¬ 
fited,®® or although the particular improvement may 


Syracuse, B. & N. Y. R. Co. v. Van 
Amburgh, 229 N.Y.S. 10, 223 App. 
Div. 485, affirmed 168 N.E. 422, 261 
N.Y. 648—Irving Trust Co. v. Syra^ 
cuse, L. & N. R. Co., 271 N.Y.S. 
748, 151 Mlsc. 878. 

Tenn.—Oozpns Juris cited la Johnson 
City V. Carolina, G. & O. Ry. Co., 43 
S.W.2d 215, 216, 168 Tenn. 283. 

44 C.J. p 681 note 57. 

Special benefit as Question of fact see 
infra S 1871. 

e4k U.S.—^Biyant v. Commissioner 
of Internal Revenue, C.C.A.9, 111 
F.2d 9. 

Ala.—City of Mobile v. Mobile & O. 

R. Co., 147 So. 606, 226 Ala. 693. 
Ark.—Kelley Trust Co. v. Paving 

Improvement Dist. No. 47 of Ft. 
Smith, 47 S.W.2d 569, 185 Ark. 397 
—Kelley Trust Co. v. Paving DIst. 
No. 46 of Ft. Smith, 43 S.W.2d 71, 
184 Ark. 408—^Lenon v. Street Im¬ 
provement Dist. No. 512, 26 S.W.2d 
572, 181 Ark. 318. 

Cal.—San Diego County v. Childs, 17 
P.2d 784, 217 Cal. 109—Dloyd v. 
City of Redondo Beach, 12 P.2d 
1087, 124 Cal.App. 041. 

Colo.—City and County of Denver v. 

Wldom, 7 F.2d 406, 90 Colo. 147. 
Conn.—Connecticut Railway & Light¬ 
ing Co. V. City of Waterbury, 18 
A.2d 700, 127 Conn. 617—Appeal of 
Cohen, 166 A. 747, 117 Conn. 76. 
Fla.—^Utley v. City of St. Petersburg, 
144 So. 53, 106 Fla. 692—Summer- 
land, Inc., V. City of Punta Gorda, 
134 So. 611, 101 Fla. 543, followed 
in Warden Apartment House v. 
City of Punta Gorda, 184 So. 614, 
101 Fla. 650—City of FL Myers v. 
State, 117 So. 97, 96 Flo. 704— 
Atlantic Coast Line R. Co. v. City 
of Lakeland, 116 So. 669, 94 Fla. 
347. 

GeL—City of Savannah v. Knight, 167 

S. E. 809, 172 Oa. 871, 78 A.L.R. 
1289. 

Kan.—^Alber v. Kansas City, 26 P.2d 
864, 188 Kan. 184. 

Md.—^Mhryland & P. R. Co. v. Nice, 45 
A.2d 109, 185 Md. 429. 

Minn.—^In re .Superior St. in Duluth, 
216 N.W. 318, 172 Minn. 564, cer¬ 
tiorari denied Duluth & L R. R. Co. 


v. City of Duluth, 48 S.Ct. 321. 276 

U. S. 628, 72 L.Ed. 739. 

Mo.—City of Webster Groves, to Use 
of Wise, V. Taylor, 13 S.W.2d 646, 
321 Mo. 966, followed in City of 
Webster Groves, to Use of Wise 

V. Burkart, 13 S.W.2d 1114. 

N.J.—Gorab v. Borough of Wood- 
Ridge, 48 A.2d 612, 138 N.J.Law 
162—^Masrwood Land Co. v. Town¬ 
ship of Rochelle Park. 181 A. 696. 
13 N.J.Mlsc. 841—^In re Opening of 
Raymond Plaza West, Market St. 
to River St, Newark, 171 A. 638, 
12 N.J.Misc. 303—In re Assessment 
on Lots and Parcels of Land of 
North Bergen Tp., 161 A. 807, 10 
N.J.M1SC. 985. 

Ohio.—City of Cincinnati v. Board of 
Education of City School Dist of 
City of Cincinnati, 27 NE.2d 413. 
63 Ohio App. 649, appeal dismissed 
81 N.E.2d 440, 137 Ohio St 668. 
Okl.—^Harrington v. City of Tulsa, 39 
P.2d 120, 170 Okl. 20—^Bragdon v. 
City of Muskogee, 271 P. 1006, 133 
Okl. 224. 

Or—^Fisher v. City of Astoria, 269 P. 

853, 126 Or. 268, 60 A.L.R. 260. 
Pa.—Borough of Rockwood v. Hem- 
mlnger, 161 A. 457, 106 PaSuper. 
223. 

Wash.—^In re Sixth Ave. Improve¬ 
ment in City of Seattle, 284 P. 738, 
166 Wash. 469—^Towers v. City of 
Tacoma, 276 P. 888, 151 Wash. 677 
—In re Taylor Avenue Assessment, 
270 P. 827, 149 Wash. 214. 

Wis.—^Nakina Realty Co. v. City of 
Milwaukee, 24 N.W.2d 610, 249 Wls. 
865, rehearing denied 25 N.W.2d 
267. 

44 C.J. p 581 note 60. 

‘^Benefits not common to the tax. 
paying community are recognized as 
special."—^Manchester v. Straw, 169 
A. 692, 693, 86 N.H. 390. 

Dltf erenoa In kind 

Although a municipal improvement 
is general in character, as far as 
there are special benefits to proper^ 
ties, that is, benefits different in kind 
and not merely in degree flrom what 
the general public obtains, the prop¬ 
erties specially benefited may be as¬ 
sessed.—Appeal of City of Erie, 147 
A. 68, 297 Pa. 260. 
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Test of right to create public Im¬ 
provement by special assessment is 
existence of special benefit to prop¬ 
erty assessed.—^Mllls v. City of Els¬ 
inore. 270 P. 224, 98 CaLApp. 768. 

U.S.—^Nev-Cai Electric Securi¬ 
ties Co. V. Imperial Irr. Dist., C.C. 
A.Cal.. 86 F.2d 886, certiorari de¬ 
nied 67 S.Ct. 493. 300 U.S. 662, 81 
L.Ed. 871. 

Fla—City of Ft. Myers v. State, 117 
So. 97, 95 Fla 704. 

44 C.J. p 583 note 61. 

66. Pa—^Borough of McDonald v. 
Davidson, 193 A. 472, 128 PaSuper. 
38. 

67. U.S.—City of Philadelphia v. 
Standard Oil Co. of Pennsylvania 
D.C.Pa, 12 F.Supp. 647, affirmed, 
C.C.A., 79 F.2d 764, certiorari de¬ 
nied 6« set. 448, 297 U.S. 706, 80 
L.Ed. 992—City of St. Louis v. 
Senter Commission Co., D.C.Mo., 3 
F.Supp. 308, affirmed, C.G.A., Wa¬ 
bash Ry. Co. V. City of St. Louis, 
64 F.2d 921, certiorari denied Wa¬ 
bash Ry. Co. V. City of St. Louis, 
Mo., 54 S.Ct. 88. 290 U.S. 668, 78 L. 
Ed. 677. 

Arlz.—Mosher v. City of Phoenix, 7 
P.2d 622, 39 Arlz. 470. 

N.J.—^Barkman v. City of Hjaxd^en- 
sack, 177 A. 663, 114 N.J.Law 606 
—Overbridge Realty Corporation 

V. City of Hackensadc, tl80 A. 666, 
13 N.J.M1SC. 702. 

Wash.—^In re Taylor Ave. Assess¬ 
ment, 270 P. 827, 149 Wash. 214— 
In re Seattle, 119 P. 862, 66 Wash. 
327. 

W.Va—State ex rel. City of Hunt¬ 
ington V. Heffley, 82 S.E.2d 456, 127 

W. Va 264. 

Memorial plasa 

Mo.—City of St. Louis v. Pope, 126 
S.W.2d 1201, 844 Mo. 479. 

68L Okl.—^Baldwin v. City of Law- 
ton, 185 P.2d 699. 198 Okl. 586. 

6^ Ala—Jones v. City of Dothan, 
159 So. 689. 280 Ala 103. 

W.Va—State ex rel. City of Hunt¬ 
ington V. Heffley, 82 S.E.2d 45>6, 127 
W.Va 254. 

44 C.J. P 582 note 68. 
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be a general benefit to the municipality at large,^0 
or is part of a general scheme for benefit of the 
whole municipalit>'.^^ 

Part of tract not specially benefited. Where spe¬ 
cial benefits extend to a tract of land so circum¬ 
stanced that a reasonable owner would use or sell 
the tract as a whole, an assessment is properly 
levied on the whole tract rather than on merely such 
part as is actually benefited by the improvement.^^ 

On the other hand, assessment of an entire tract is 
improper when part of it is separated from the im¬ 
provement and adjoins another and similar improve¬ 
ment from which it derives benefit.^® 

Benefit to municipality. By an analogy to the 
rule prevailing in most jurisdictions with respect to 
special assessments for private property to defray 
the cost of local improvements, no part of the cost 
of a street improvement should be assessed against 
the general fund of a city in the absence of evi¬ 
dence that the city at large has been specially ben¬ 
efited 1^ such improvement'^^ Whether a city at 
large was benefited by a street improvement must 
be determined from the facts as the}* exist at the 
time of the assessment, and a finding of such bene¬ 
fit cannot be based on the effect of a subsequent im¬ 


provement proceeding.75 

§ 1371. -When Property Specially Ben¬ 

efited 

The existence of special benefit Is a question of fact, 
and ordinarily property Is deemed specially benefited by an 
Improvement which enhances Its value or relieves It 
from a burden. 

Property is specially benefited within the meaning 
of the law governing special assessments where the 
improvement would increase the value of the land,^^ 
relieve it from a burden,^^ or make it specially 
adaptable to a purpose which enhances its value 
and where the assessment is fair, having regard to 
the value of realty benefited, and is proportioned to 
the property assessed, the assessment will be deemed 
proper.7^ In this connection it has been held that 
the increased value because of special benefits which 
will support an assessment means the superadded 
special value in excess of the general increased val¬ 
ue resulting from the improvement.^^ In the final 
analysis the issue whether property is specially ben¬ 
efited by a municipal improvement becomes one of 
fact,^^ and under the general rules, as applied to 
the facts before the court, it has been held that 
property was specially benefited,®* or was not so 


TO. TJ.S.—^PoBselius v. City of De¬ 
troit, D.C.Mic1l, 44 F.2d 295. 

N.J.—^Leasett v. Plainfield, 116 A. 

490, 97 N.J.Law 341. 

Okl.—^Baldwin v. City of Lawton, 185 
P.2d 699, 198 Okl. 5S5—Harring¬ 
ton V. Oty of Tulsa, 39 P.2d 120, 
170 OkL 20—^Bragrdon v. City of 
Muskogee, 271 P. 1006, 133 Okl. 224. 
Or.—^Fisher v. City of Astoria, 269 P. 

853. 126 Or. 268. 60 AL.R. 260. 

44 C.J. p 582 note 64. 

71. Pa.—^Philadelphia v. Pennsyl¬ 
vania Salt Mfg. Co., 132 A. 792, 286 
Pa. 1. 

44 C-J. p 682 note 66. 

Artorlal hlgliway 

Fact that city street improvement 
was part of an arterial highway from 
which the public received some gen¬ 
eral benefit did not preclude Improve¬ 
ment being special benefit to proper¬ 
ty particularly served, nor did it pre¬ 
vent levy of assessment for such 
special benefit.—In re Aurora Ave. in 
City of Seattle, 41 P.2d 143, 180 
Wash. 533. 96 A.L.R. 1374. 

72. N.J .—^Lucas v. Board of Com’rs 
of Town of Montclair, 24 A.2d 829. 
128 N.J.Law 149, affirmed 33 A.2d 
894, 130 N.J.Law 534. 

73. N.T.—People v. Bufflialo, 86 N.T. 
S. 191, 86 Hun 618, affirmed 42 N.B 
344. 147 N.Y. 675. 

44 aJ. P 587 note 29 [h]. 

Previous existence of similar Im¬ 
provement generally see Infta 5 
1874. 


74. Wash.—Spokane v. Miles, 131 P 
206. 72 Wash. 571. 

44 C.J. P 582 note *67. 

75» Wash.—^In re Elliott Ave., 133 
P. 8, 74 Wash. 184. 

78. N.J.—^In re Widening Mulberry 
St, 166 A. 447. 11 N.J.Misc. 295. 

N.T.—^Irving Trust Co. v. Syracuse, 
L. & N. R. Co., 271 N.Y.S. 748, 161 
Mlsc. 378. 

W.Va.—State ex rel. City of Hunting- 
ton V. Heffiey, 32 SE.2d 456, 127 
W.Va. 254. 

44 C.J. P 582 note 69. 

77- Mo.—^Mullins v. Mt. St. Mary’s 
Cemetery Assoa, 187 S.W. 1169, 268 
Mo. 691. 

44 C. J. P 582 note 70. 

78;. Ind.—Llpes v. Hand. 1 N.E. 871, 
4 N.H. 160. 104 Ind. 503—Mock v. 
Muncie. 37 N.B. 281, 9 Ind.App. 536. 

79. N.J.—Overbridge Realty Corpo¬ 
ration V. City of Hackensack, 180 
A. 666, as N.J.Misc. 702. 

sa Ala.—City of Ozark v. Thomas. 
166 So. 424, 331 Ala. 538—City of 
Ozark v. Byrd, 143 So. 168, 225 Ala. 
S32—^Hamridk v. Town of Albert- 
viUe, 122 So. 448, 219 Ala. 465. 

81. Neb.—Hart v. Omaha, 105 N.W. 
546, 74 Neb. 836. 

N.H.—^Manchester v.''Straw, 189 A. 
592. 86 N.H. 390. 

44 C.J. P 688 note 74. 

Paotors ooBsidered 

(1) Omission of entrance walk will 

not InvaUdate assessment, but may, 
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be considered on question of special 
benefits.—Stovall v. City of Jasper, 
118 So. 467, 218 Ala. 282. 

(2) In assessing benefits for Im¬ 
provements, subsequent changes In 
use of other property abutting on 
improvement may be considered. If 
change Is such a reasonably probable 
result of Improvement that It affects 
present value of property assessed; 
and committee’s conclusion In assess¬ 
ing benefits for Iznprovements Is 
reached by weighing expert opinions 
as to land values In light of all clr^ 
cumstances In evidence and trier's 
own general knowledge of elements 
going to establish value.—Appeal of 
Cohen. 166 A. 747, 117 Conn. 75. 

S2. Pa.—^Appeal of City of Erie, 147 

A. 68, 297 Pcu 260. 

Wash.—^In re Aurora Ave. in City of 

Seattle, 41 P.2d 148, 180 Wash. 

523, 96 AL.R. 1374. 

44C.J. p 582 note 72. 

Batter access 

(1) Property Included In assess¬ 
ment district held properly assessed 
for street Improvement on basis that, 
being tributary to newly opened ave¬ 
nue and bridge across canal, Im¬ 
proved access to business district on 
other side of canal was special ben¬ 
efit to property.—In re Aurora Ave. 
In City of Seattle, supra. 

(2) On the other hand, assessment 
for street Improvements, based on In¬ 
creased traffic access, which benefited 
city as whole, was improper.—^In re 
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benefited.*3 Such rules find their application in re¬ 
spect of sundry municipal improvements, such as 
bridges drains and sewers,^5 including storm 
sewers,®® and trunk sewers;®^ an electric street 


lighting system;®® parks;®® street improvements,®® 
as in the case of opening,®^ paving,®® straighten¬ 
ing,®® or widening®"* of streets; or the construction 


Taylor Ave. Assessment, "270 P. 827, 
149 Wash. 214. 

Bamoval of hill 

Abutting, but not surrounding, 
properties held specially benefited by 
removal of unsightly and Impassable 
hill.—^In re Sixth Ave. Improvement 
in City of Seattle, 284 P. 738, 155 
Wash. 459. 

83. Wash.—^In re Taylor Ave. As¬ 
sessment, 270 P. 827, 149 Wash. 
214. 

44 C.J. p 683 note 73. 

M. Ky.—City of Springfield v. Hay- 
don, 288 S.W. 337, 216 Ky. 483. 

86. Iowa.—^Brenton v. City of Des 
Moines, 257 N.W. 794. 219 Iowa 267. 
Kan.—^Alber v. Kansas City, 25 P.2d 
364, 138 Kan. 184. 

Minn.—^In re Belt Line, Phalen, and 
Hazel Park Sewer Assessment. 222 
N.W. 522. 176 Minn. 62. 

N. J.—^In re Opening of Raymond 
Plaza West, Market St. to River 
St.. Newark. 171 A. 538, 12 N.J. 
Mlsc. 303—Wood V. Board of 
Com'rs of City of Newark, 158 A. 
101, 10 N.XMisc. 144 

Pa.—City of Philadelphia v. Brady. 

162 A. 178, 308 Pa. 135. 

Wash.—^North Yakima's Appeal, 151 
P. 795, 87 Wash. 279. 

W.Va.—^Fought V. Murdoch, 172 S.E. 
586, 114 W.Va. 445. 

44 C.J. p 616 note 86, p 682 note 72 
[o], [e], p 683 note 73 [b]. 

Q-reatest amount of heneflt 
An assessment for a sewer or 
drain will not be avoided by reason 
of the fact that the construction is 
not such as to give the greatest 
amount of benefit to the property as¬ 
sessed.—^Rogers v. Salem, 122 P. 308, 
61 Or. 321. 

BanelLt shown generally 
Ky.—W. T. Congleton Co. v. Turner, 
77 S.W.2d 28, 266 Ky. 788. 

Better faoUltles for passing In- 
oreased flow 

N.J.—^Maplewood Tp. v. Smith, 169 
A. 866, 112 N.J.Law 233. 

Back of water facilities by an as¬ 
sessed property owner precluding his 
deriving benefit from a sewer imme¬ 
diately is a factor for consideration, 
but it will not necessarily preclude 
assessment where such property 
owner may later secure water facil¬ 
ities, as where lack of sewer system 
may have been reason for lack of 
water facilities.—City of Washings 
ton ex rel. Luth v. Stumpe, Mo.App., 
83 S.W.2d 111. 

Benefit not shown 

(1) Sewers not low enough to 
drain land.—^Mallo v. Village of Dov¬ 
er, 172 N.B. 841, 36 Ohio App. 84. 


(2) Sewer on other side of street 
from property.—Beattie Mfg. Co v. 
Little Falls Tp. 144 A. 634, 7 N.J. 
Misc. 161. 

Ontter as no benefit 
Construction of gutter which car¬ 
ries water in front of one’s property 
to place farther on where water en¬ 
ters drain did not peculiarly benefit 
such property so that assessment 
could be levied thereon for construc¬ 
tion of drain by municipality to im¬ 
prove mam outlet of drainage sys¬ 
tem serving drainage area—^Maple¬ 
wood Tp. V. Smith. 169 A 855. 112 
N.J.Law 233. 

Water not taken or Intercepted 
Municipality cannot levy assess¬ 
ment, for construction of surface wa¬ 
ter drain to improve main outlet of 
drainage system serving drainage 
area, on property in drainage area 
from which water is not taken or in¬ 
tercepted by drain.—^Maplewood Tp 
V. Smith, supra. 

88. Fla.—City of Ft. Myers v. State, 
117 So. 97. 95 Fla. 704. 

Incidental benefit 

Assessments for storm sewer pro¬ 
gram may be Justified on direct, in¬ 
direct, or incidental benefits—^Sum- 
merland, Inc., v. City of Punta Gorda, 
134 So. 611. 101 Fla. 543, followed in 
Warden Apartment House v. City of 
Punta Gorda, 184 So. 614, 101 Fla. 
550—City of Ft. Myers v. State, 117 
So. 97, 96 Fla. 704. 

Batezals 

Land which cannot be drained mto 
main storm sewer until laterals are 
built cannot be assessed until later¬ 
als are constructed, except on show¬ 
ing of benefit.—City of Ft. Myers v. 
State, supra. 

87. Minn.—^In re Belt Line, Phalen 
and Hazel Park Sewer Assessment, 
222 N.W. 522, 176 Minn. 62. 

Extension 

Lands served by extension of 
trunk sewer as result of construe-1 
tion by landowner of lateral sewers 
and pumping station were subject to 
assessment based on cost of extend¬ 
ing trunk sewer which was author¬ 
ized by ordinance as a local improve¬ 
ment.—^River Edge Homes v. Bor¬ 
ough of River Edge, Bergen County, 
33 A.2d 106, 130 N.J.Law 376. 
Uhconneoted property 

Property so located that it cannot 
be connected with trunk sewer along 
any public way cannot be assessed 
for cost of trunk sewer.—Towers v. 
City of Tacoma., 276 P. 888. 151 
Wash. 677. 

88l Or.—Fisher v. City of Aston a, 
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269 P. 863, 126 Or. 268, 60 A.L.R. 
260. 

89. Minn.—In re Lake of Isles Park 
Impr.. 188 N.W. 69, 152 Minn. 89. 
44 O.J. P 682 note 72 [d]. 

9Ch Wash.—re Taylor Ave. As¬ 
sessment, 270 P. 827, 149 Wash. 
214. 

9L U.S.—^Possellus v. City of De¬ 
troit, D.C.Mich.. 44 F.2d 395. 

N.J.—^In re Opening of Raymond 
Plaza West, Market St. to River 
St., Newark, 171 A. 538, 12 N.J. 
Mlsc. 303. 

N.T—^Matter of Grant Ave., 70 N.T. 

S. 1045, 34 Misc. 724. 

44 C.J. p 582 note 72 [g], p 583 note 
73 [c]. 

More direct route 

Carrying of traffic, formerly dif¬ 
fused before it reached city business 
area, into business area included in 
assessment district on a more direct 
route by opening of new street was 
special benefit to property Included 
in assessment district.—In re Aurora 
Ave. in City of Seattle, 41 P.2d 143, 
180 Wash. 528, 96 A.L.R. 1374. 

92. Colo.—Watson v. City of Ft. Col¬ 
lins, 281 P. 355, 86 Colo. 305. 

44 C.J. p 583 note 73 [a]. 

Factors considered 

Inquiries as to dust, drainage, and 
change of grade are pertinent in as¬ 
certaining special benefits by street 
paving.—^Hamrick v. Town of Al¬ 
bertville, 122 So. 448, 219 Ala. 485. 

93. Minn.—Cook v. Slocum, 8 N.W. 
755, 27 Minn. 609. 

44 C.J. p 582 note 72 [f]. 

9fii U.S.—City of St. Louis v. Sen- 
ter Commission Co., D.C.Mo., 3 F. 
Supp. 808, affirmed, C.C.A., Wabash 
Ry. Co. V. City of St. Louis, 64 F. 
2d 921, certiorari denied Wabash 
Ry. Co. V. City of St. Louis, Mo., 
54 S.Ct. 88, 290 U.S. 668, 78 L.Ed. 
677. 

Mich.—^Dix -' Ferndale Taxpayers’ 
Ass'n V. City of Detroit, 242 N.W. 
732, 258 Mich. 390. 

N.J—^In re Widening Mulberry St., 
166 A 447, 11 N.J.M1SC. 296. 
Factors c o nsidered 
Factors to be considered in deter¬ 
mining benefits to land bordering 
highway after taking of owner's 
frontage for widening thereof are 
new value of remaining land because 
of new frontage, plottage, comer In- 
fiuence,' visibility, accessibility, in¬ 
creased traffic, decreased congestion, 
and effects of widening; and, in as¬ 
sessing benefit to lot ftom street 
widening, commissioners should con¬ 
sider, not fact that lot is on street 
of certain width, but that it Is on 
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of a wharf.®® 

§ 1372. -Nature, Extent, and Amount 

a. In general 

b. Basis for determining enhancement of 

value 

a. In General 

Benefit ordinarily la measured by the difTerence In 
the value of property before and after the making of an 
Improvement. 

Subject to some exceptions, the general rule is 
well settled that the benefits vrhich property will 
derive from a local improvement and for which it 
may be assessed should be determined by the differ¬ 
ence in the market value of the property before and 
after the making of the improvement.®® In case 
there has been a general and serious depression in 
the market value of real estate, the mere fact that 
property could not be sold for more after the im¬ 
provement than before will not in itself show that 
there has been no benefit.®^ 

Benefit or detriment to business of an occupant 
of the premises is not the basis of assessment for 
a local improvement,®® although it may be consid¬ 
ered in forming a judgment.®® 


63 C.J.S. 

Injury to property by wrongful act of city. In 
case the city by its own wrongful act in main¬ 
taining a nuisance has depreciated the value of 
property assessed, it cannot take advantage of such 
fact for the purpose of showing that there has been 
a benefit from the construction of an improvement.^ 

b. Basis for Determining Enhancement of Value 

(1) In general 

(2) Use restricted to particular purpose 

by grant or statute 

(3) Railroad property 

(4) Other particular kinds of property 

(1) In General 

The basis for determining enhancement of value of 
property ordinarily Is Its Increase In value for any pur¬ 
pose to which It Is adaptable. 

Ordinarily it is held that the basis for the assess¬ 
ment of property for benefits from a local improve¬ 
ment is not the enhanced value for the particular 
use to which the property is being put at the time 
of the completion of the improvement but the en¬ 
hanced value of the property for any use to which 
it is reasonably adapted,® and, in the absence of re¬ 
strictions of a permanent or semi-permanent char- 
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wider street than formerly.—^In re 
Wldeningr Mulberry St., supra. 
Paotoss iLOt material 

Influences existing^ regardless of 
street widening, such as new rail¬ 
road station, other buildings, market 
and boulevani, should not be consid¬ 
ered in assessing benefits.—^In re 
Widening Mulberry St, supra. 
Cdxnpntatloa 

Computation of benefits to lands 
not taken for widening street at dif¬ 
ference between values thereof with 
and without new frontage on street 
with allowances for plottage, visi¬ 
bility, comer Influences, etc., held 
proper; application of depression 
factor to benefits from street widen¬ 
ing, Instead of values of lands not 
taken with new frontage thereof on 
street held erroneous.—^Zn re Widen¬ 
ing Mulberry St. supra. 

05. GaL—^Lloyd v. City of Redondo 
Beach, 15 P.2d 1087, 124 CaULpp. 
541. 

44 ax p 582 note 72 [h]. 

80. U.S.—Wabash Ry. Co. v. City of 
St liouia, aCJLMo., 64 F.2d 921, 
certiorari denied Wabash Ry. Co. v. 
City of St Louis. Mo., 54 S.Ct. 88. 
290 TT.S. 668, 78 L..Bd. 577. 

Ala.—City of Birmingham v. Emond, 
157 So. 64. 229 Ala. 846—Stovall v. 
City of Jasper, 118 So. 467, 218 Ala. 
282. 

N.J.—^Maywood Land Co. ▼. Town¬ 
ship of Rochelle Park. 181 A. 696, 


13 N'.J.Misc. 841—Overbridge Real¬ 
ty Corporation v. City of Hacken¬ 
sack, 180 A. 666, 18 N.J.Misc. 702 
—^In re Widening Mulberry St, 160 
A. 447. 11 X.J.Misc. 295. 

N-T.—^Ferguson v. Stebbins, 32 N.Y. 

S.2d 73, 177 Misc 498. 

44 C.J. P 583 note 77. 

An lacreases 

Benefits which will support spe¬ 
cial tax are more inclusive than 
those which may be offset against 
damages where particular property 
is taken under power of eminent do¬ 
main and Include all Increases in 
market value of property in benefit 
district resulting from improvement 
—Wabash Ry. Co. v. City of St 
Louis, aC.A.Mo., 64 F.2d 921, cer¬ 
tiorari denied Wabash Ry. Co. v. 
City of St Louis, Mo., 54 S.Ct 88, 
290 U.S. 668, 78 LuEd. 577. 

TJhder charter 

^'Especially benefited” and “special¬ 
ly benefited*' as used In charter pro¬ 
viding for assessment of benefits of 
Improvement ordinances against 
property "especially benefited” mean 
increase In market value of lands In 
benefit district by reason of Improve¬ 
ment.—Wabash Ry. Co. v. City of St 
Louis, C.aAMo., 64 F.2d 921, certio¬ 
rari denied Wabash Ry. Co. v. City of 
St Louis. Mo.. 54 S.Ct. 88, 290 U.S. 
668, 78 L.Ed. 677. 

97. Ohio.—^Borger v. Columbus, 6 
Ohio Clr.Ct,N.S., 401. 27 Ohio Clr. 

Ct 812. I 


98. Ill.—Chicago v. Marsh, 95 N.E. 
478, 250 Ill. 512—Clarke v. Chicago. 
82 N.E. 370, 229 IlL 363. 

99. Ill.—Chicago v. Marsh, 96 N.E. 
473, 250 Ill. 512—Clarke v. Chicago, 
82 N.E 370, 229 Ill. 863. 

1. Ohio.—Eummer v. Cincinnati, 6 
Ohio Cir.Ct.N.S., 659, 27 Ohio Cir. 
Ct. 683. 

8i U.S.—Wabash Ry. Co. v. City of 
St Louis, aCA.Mo., 64 F.2d 921, 
certiorari denied Wabash Ry. Co. v 
City of St Louis, Mo., 54 S.Ct 88, 
290 U.S. 668, 78 L.Ed. 677—City of 
Orangeburg v. Southern Ry. Co., D. 
aS.C., 65 F.Supp. 171, reversed on 
other grounds. aC.A., 145 F.2d 725, 
certiorari denied 65 S.Ct 866, 324 
U.S. 860, 89 L.Ed. 576. 

Ala.—Hamnck v. Town of Albert¬ 
ville. 122 So. 448, 219 Ala. 465. 

Ark.—^Kelley Trust Co. v. Paving 
Dlst No. 46 of Ft Smith, 48 S.W. 
2d 71, 184 Ark. 408. 

Fla—Atlantic Coast Line R. Co. v. 
City of Lakeland, 115 So. 669, 94 
Fla 847. 

HL—City of East St Louis v. Amer¬ 
ican Asphalt Roof Corporation, 162 
N.E. 117, 881 Ill. 58—Olty of Chica^ 
go v. Van Schaack Bros. Chemical 
Works, 161 N.E. 486. 830 Ill. 264. 

Minn.—Ovale v. City of Wlllmar, 25 
N.W.2d 699, 223 Minn. 51. 

N.J.—^Inhabitants of City of Plain- 
field V. Cleary, 168 A. 628. 11 N.J. 
Mlsc. 922, affirmed 172 A. 665, 113 
N.J.Law 35. 
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acter, the present use of the property is not control¬ 
ling on the issue of benefits,^ but is merely a factor 
for consideration in connection with other factors, 
including possible uses present and future,^ and 
property may be assessed on the basis of benefits to 
accrue in the light of future use of the property 
reasonably to be expected.® 

It is only where land is permanently and irrevoca¬ 
bly appropriated to a particular use that benefit must 
be measured thereby.® Where land is privately 
owned*and devoted to a restricted use which is on 
a voluntary basis, the general rule is that the right 
to assess such property is not restricted by its spe¬ 
cial use since such use may be changed at the will 
of the owner.*^ In such cases the property may be 
assessed on the basis of the highest and best use to 
which it may be put.® It has been said that the 
word “benefit” does not mean simply an increase in 
market value, but embraces both actual increase in 
money value and actual or added use and enjoyment 
of the property.® It has been held, however, that, 
in determining the enhanced value of property due 
to a local improvement, it is proper to take into 
consideration the fact, if shown to be a fact, that 


the property is more valuable for the purpose for 
which it is being used than for any other and that 
the improvement is a positive detriment to such 
use.^® If benefit to property from street improve¬ 
ment is less or greater because derived from some 
particular element of improvement, the fact must 
be considered in determining the proportional 
amount of cost the particular property should bear.^i 

Nature of property. In order to render property 
liable for special assessments for local improve¬ 
ments, it must be capable of actual enhancement in 
value in consequence of the improvement,^® and it 
must be possible to measure the extent of the bene¬ 
fit with reasonable accuracy.^® 

(2) Use Restricted to Particular Purpose by 
Grant or Statute 

Where land Is restricted to a particular use by grant 
or statute, the benefit to It from an Improvement ordi¬ 
narily should be determined on the basis of such restrict¬ 
ed use. 

Land, the use of which is restricted by statute or. 
grant to a particular purpose, and which is in fact 
so used, must be assessed not on the basis of en¬ 
hancement of market value, or with reference to 


N.T.—^People ex rel. Delaware, L. & 
W. R. Co. V. Wildy, 186 N.B. 410, 
262 N.T. 109—In re Sewer Diat. in 
Vlllagre of Rlchmondville, 32 N,Y. 
S.2d 82, 177 Miac 814. 

Wash.—^Northern Pac. R. Co. v. Seat¬ 
tle, 91 P. 244, 46 Wash. 674, 678, 
123 Am.S.R. 965, 12 L.R.A..N.S., 
121 . 

44 C.J. p 683 note 83. 

Toznporazy or pezmanent nsa 
To extent that market value of 
land In ^iven benefit district has been 
generally Increased by reason of pub¬ 
lic improvement, any i>arcel of land 
participates in such benefit, irrespec¬ 
tive of use to which it is put and 
whether such use is permanent or 
temporary is Immaterial.—^Wabash 
Ry. Co. V. City of St. Louis, C.CA. 
Mo, 64 F.2d 921, certiorari denied 
Wabash Ry. Co. v. City of St. Louis, 
Mo., 54 S.Ct 88. 290 U.S. 668, 78 L..Sd. 
577. 

Vsnal use 

In determining the issue of special 
benefits to land from an improve¬ 
ment, the particular purpose for 
which the land happens to be used 
at the time under consideration is 
not a controlling factor; the true 
test Is the effect which the improve¬ 
ment Involved will have on such 
land in the light of its general rela¬ 
tions and usual uses.—Possehus v. 
City of Detroit, D.C.Mlch., 44 P.2d 
396. 

3. D.a—Philadelphia, B. & W. R. R. i 


V. Hazen, 116 F.2d 543, 73 App.D.C. 
37. 

W.Va.—Sterling Nat. Bank & Trust 
Co. of New York v. Charleston 
Transit Co, 27 S B.2d 266, 126 W 
Va. 42, certiorari denied Charles¬ 
ton Transit Co. v. Sterling Nat 
Bank & Trust Co. of New York, 64 
S.Ct. 619, 321 U.S. 777, 88 L Ed 
1071. 

Present condition 

Fact that abutting property in 
present condition may not be special¬ 
ly benefited by sewer construction 
does not render assessment therefor 
Illegal.—^Neal v. Town of Decatur, 
82 SE. 546, 142 Ga. 206—White Pro¬ 
vision Co. V. City of Atlanta, 145 S. 
E. 109, 88 aa.App. 648. 

4. D.a— Philadelphia, B. & W. R. 
R. V. Hazen, 116 F.2d 643, 78 App. 
D.C. 37. 

Present or future benefit see infra § 
1378. 

5. Mich.—I. H. Gingrich & Sons v. 
City of Grand Rapids, 239 N.W. 
876, '266 Mich. 661. 

Sewer system 

In determining benefits conferred 
on property by construction of per¬ 
manent sewer system, future pros¬ 
pects and reasonable expectations of 
future use may be considered, 
amount of benefits not being of ne¬ 
cessity limited by present use of the 
property.—^Brenton v. City of Des 
Moines, i257 N.W. 794, 219 Iowa 267. 

6. N.Y.—^People ex rel. Delaware, L. 
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& W. R. Co. V. Wildy, 186 N.B. 410, 
262 N.Y. 109. 

7- Ill.—^Hinsdale Sanitary Dist. v. 
Hinsdale Golf Club, 2 N.B.2d 921, 
363 Ill. 695. 

8. Ill.—Hinsdale Sanitary Dist. v. 
Hinsdale Golf Club, supra. 

Ch>lf come 

Where use of land as a golf club 
was fixed until end of lease, this did 
not restrict measure of benefit con¬ 
ferred on land by construction of 
intercepting sewer to Increased value 
for restricted use of property during 
lease, where assessment was made 
on basis of future subdivision of 
lands.—Hinsdale Sanitary Dist v. 
Hinsdale Golf Club, supra. 

9. Ohio.—^Rlce V. Incorporated Vil¬ 
lage of Danville, 178 N.E. 621, '34 
Ohio App. 508. 

Benefit without dbnoreased revenue 
Property devoted to most valuable 
use may be benefited by Improvement 
not Increasing revenue therefrom.— 
In re Widening East Fourth St. in 
City of St Paul, 216 N.W. 607, 173 
Minn. 67. 

la Ill.—Kankakee Stone, etc., Co. v. 

Kknkakee, 20 N.E. 670, 128 111. 173. 
IL Ill.—Chicago V. Fiarwell, 120 N. 
E. 620. 284 Ill. 491. 

18. N.Y.—^Matter of Anthony Ave., 
96 N.Y.S. 77, 46 Mlsc. 525, affirmed 
109 N.Y.S. 1123. 124 App.Div. 940, 
affirmed 89 N.E. 1095, 196 N.Y. 513. 
13- N.Y.—Matter of Anthony Ave., 
supra. 
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uses for which it is reasonably adapted, but only on 
the basis of increased value, if any, to the land for 
the use to which it is put.^^ Nevertheless, notwith¬ 
standing the use of property is so restricted, if it is 
in fact used for ordinary business purposes, the 
measure of benefit to the land from a local improve¬ 
ment is the enhanced market value of the property 
for any purpose by reason of the construction of 
the improvement's 

(3) Railroad Property 

The authorltfes are In conflict as to whether property 
devoted exclusively to railroad purposes may be assessed 
for municipal Improvements on the basis of an Increase 
in Its general value apart from its current use. 

In some jurisdictions benefits to railroad and 
street railroad property resulting from local im¬ 
provements are to be considered not with refer¬ 
ence to its present use, but with reference to its 
adaptability to other and general uses,^® this result 
being reached either under an express provision 
making railroad property liable to assessment for 
local improvements in the same manner and to the 
same extent as private proper^’i* or in the absence 
of such provision and it has been held that these 
principles apply even though the lands are used sole¬ 
ly as a right of way.^® It has also been held that, 
when land has been acquired under legislative sanc¬ 


tion that implies its permanent devotion to a public 
use, it cannot without violation of the public use 
have a market for any other purpose, and therefore 
an assessment for a local improvement of property 
used for railroad purposes must be based on the en¬ 
hanced value of the property for such purposes and 
not on the enhancement of market value;-® but the 
principle is recognized that land belonging to a rail¬ 
road company, but not used for railroad purposes, 
is assessable on the same basis as private proper- 
ty.2i 

• 

In other jurisdictions railroad property used for 
railroad purposes can be assessed only on the basis 
of the benefit, if any, to the property from the im¬ 
provement in its use for that particular purpose, in 
the absence of proof reasonably tending to show 
that the property in question, having regard to pres¬ 
ent conditions and the existing business and wants 
of the public, is about to be devoted to other uses.22 
In some jurisdictions the courts have denied without 
qualification the right to assess railroad rights of 
vray and tracks for local improvements on the 
ground that as matter of law there can be no bene¬ 
fit from the improvement to such property for the 
purposes for which it is used or that if there is any 
benefit it is too remote and speculative for consider- 
ation.2S In jurisdictions where this rule obtains 


I'L Ill.—Hinsdale Sanitary Dist v. 
Hinsdale Gulf Club. 3 N.E.2d 921. 
863 IlL 595—<llty of East St. Louis 
V. American Asphalt Roof Corpora¬ 
tion. 162 K'.E. 117. 331 Ill. 58. 

44 CJ. P 584 note 89. 

15. Ill.—^Lincoln v. Chicaso. etc., R. 

Co., 104 N.E. 277, 262 Ill. 11. 

44 aJ. p 584 note 90. 

I6l U.S.—^NTorthem Pac. Terminal 
Oo. of Oregon v. City of Portland, 
CI.C.AOr., 80 F.2d 738, certiorari 
denied 56 S CL 591, 297 U.S. 716, 
80 LEd. 1002—Carolina & X. W. 
Ry. Co. V. Town of Clover, S. C., 
aC-A..SC., 46 P.2d 396—City of 
Orangeburg v. Southern Ry. Co.. D. 
C.S.C., 55 F.Supp. 171, reversed on 
other grounds, C.C.A, 145 F.2d 
725, certiorari denied 65 S.CL 866, 
324 U.S. 860, 89 L.Ed. 576. 

D.a—Philadelphia. B. & W. R. R. v. 

Hazen, 116 F.2d 543, 78 App.D.C. 3?. 
Minn.—In re Superior St. in Duluth, 
•216 N.W. 318, 172 Mmn. 554. cer¬ 
tiorari denied Duluth & I. R. R. 
Co. V. City of Duluth, 48 S.Ct. 821. 
276 U.S. G28, 7*2 L.Ed. 789. 

Wash.—Seattle v. Seattle, etc., R. 

Go., 96 P. 958, 60 Wash. 182. 
W.Va.—Sterling Nat. Bank & Trust 
Go. of New York v. Charleston 
Transit Co., 27 S.R2d >256, 126 W. 
Va. 42. certiorari denied Charles¬ 
ton Transit Co. v. Sterling NaL 
Bank & Trust Co. of New York, 64 


set. 619, 821 U.S. 777. 88 LEd. 
1071. 

Railroad and street railroad property 
as subject to assessment for local 
Improvements generally see supra 
S3 1334. 1335. 

llCazket valno enhanced for other pur¬ 
poses 

Facts that railroad use to which 
property Is subjected is most valua¬ 
ble use to which it can be put and 
that Its value Is not enhanced for 
such purposes by public Improvement 
does not render property nonassess¬ 
able for such improvement where 
market value Is enhanced for other | 
uses.—Board of Park Corners of City 
of Minneapolis v. Bremner. 253 N.W. 
761, 190 Minn. 534. 

17. Wls.—Superior v. Lake Superior 
Terminal, etc., R. Co.. 140 N.W. 26. 
152 Wis. 889. 

1& Wash.—^Northern Pac. R. Co. v. 
Seattle. 91 P. 244, 46 Wash. 674, 
123 Am.S.R. 965, 12 L.R.A.,N.S.. 
121 . 

44 C.J. p 584 note 92. 

19. Wls.—Chicago, etc., R. Co. v. 
Milwaukee. 133 N.W. 1120, 148 Wls. 
39. 

80. N.J.—^New York Bay R. Co. v. 
Newark, 88 A 962, 82 N.J.Law 
691. 

44 C.J. p 685 notes 1. 8. 

21. N.J.—^Morris, etc., R. Co. v. Jer- 
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867 City, 44 A. 937. 64 N.J.Law 148, 
affirmed 48 A. 1117, 65 N.J.Law 683. 
44 CJ. p 685 note 3. 

22. Ill.—Chicago v. Chicago R. Co., 
125 N.E. 327, 290 Ill. 607. 

44 C.J. p 584 note 94. 

Permanent user 

On railroad's challenge to Juris¬ 
diction of town board to assess 
against a segment of railroad's right 
of way the cost of a sanitary sewer, 
the inquiry of the court went to the 
question whether railroad’s right of 
way was so used that it gave evi¬ 
dence of a permanent user for rail¬ 
road purposes, and the question was 
whether the exclusive use, to which 
it was devoted, was in all probability 
permanent and inconsistent with the 
idea of any benefit from such an im¬ 
provement.—^People ex rel. New York 
CenL R. Co. v. Limburg, 28 N.E.2d 
865, -283 N.Y. 344. 

23. N.Y.—^New York, etc., R. Co. v. 
Port Chester, 134 N.Y.S. 883, 149 
App.Div. 893, affirmed 104 N.R 
1135, 210 N.Y. 600. 

44 C.J. p 529 note 50. 

PEere possihUity of benefit 
A right of way in city used by 
railroad for its roadbed and not In¬ 
tended to be used for any other pur¬ 
pose can be assessed only for actual 
benefits to land for use for which it 
was acquired; and the mere possibil¬ 
ity that railroad right of way might 
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it is considered of no importance whether the rail¬ 
road company owns the land in fee or has merely 
an easement therein and it is considered that 
any legislation attempting to impose special assess¬ 
ments on this class of property is invalid as amount¬ 
ing to confiscation.25 The rule against assessment 
of railroad property applies especially where the 
property is restricted by statute or grant to that 
particular use and cannot be legally applied to any 
other but nevertheless, if railroad property is 
used for other than railroad purposes, the basis of 
assessment is the enhanced value of the property 
for any use to which it is reasonably adapted.^^ 

In any event the fact that land is usable only for 
railroad purposes will not prevent its being as¬ 
sessed where special benefit for such purposes is 
duly shown.28 On the other hand, where no bene¬ 
fit is shown to railroad or street railroad property, 
it may not be assessed for a municipal improve- 
ment.2® It is indispensable to the validity of an 
assessment against a railroad right of way or track 


for a local improvement that it should have been 
specially benefited by the improvement.30 The fact 
that a statute provides that the right of way of a 
railroad within an assessment district shall be as¬ 
sessed in the same manner as other land in the dis¬ 
trict merely requires that the land be not omitted 
because used for a right of way and not that it be 
assessed, although not benefited,^^ and it has been 
declared that, while there may be unusual conditions 
under which a railroad right of way or tracks can 
be benefited by local improvements, as a general rule 
it cannot be so benefited.^^ 

(4) Other Particular Kinds of Property 

The general rules concerning benefits have been ap¬ 
plied to particular kinds of property, such as agricul¬ 
tural land and the fixtures and equipment of public serv¬ 
ice corporations. 

The general rules concerning benefits have been 
applied to particular kinds of property,33 such as 
agricultural land,®* cemeteries,®® and the fixtures 


be abandoned at some future time, 
and land thereafter put to some dif¬ 
ferent use for which pavlngr might 
enhance Its value, Is too remote to be 
considered as a basis on which to 
predicate i>aving assessment against 
the land.—^Maryland & P. R. Co. v. 
Nice, 46 A.2d 109, 185 Md. 429. 

84. Pa.—Allegheny City v. Western 
Pennsylvania R. Co., 21 A. 763, 138 
Pa. 1375. 

44 C.J. p 6(29 note 63. 

86b Pa.—^Allegheny City v. Western 
Pennsylvania R. Co., supra. 

86. Ill.—Johnston City v. Chicago, 
etc., R. Co., 124 N.B. 568, 289 111. 
407—^Lincoln v. Chicago, etc., R. 
Co., 104 N.B. 277, 262 Ill. 11. 

44 C.J. p 585 note 97. 

37. Ill.—Chicago Union Tract. Co. v. 

Chicago, 68 N.E. 619, <204 Ill. 363. 
44 C.J. p 585 note 98. 

Potential benelit 

Assessment for street Improve¬ 
ment against railroad property, out¬ 
side right of way, held sustainable 
in some amount, under rule of poten¬ 
tial benefit, although court could not 
say to what use land between ave¬ 
nue and right of way could be put.— 
Harper v. Cleveland, C., C. & St. L. 
R. Co., 164 N.B. 369, 30 Ohio App. 
576. 

88. U.Sb—Wabash Ry. Co. v. City 
of St. Louis, C.C.A.MO., 64 F.2d 
921, certiorari denied Wabash Ry. 
Co. V. City of St. Louis. Mo., 54 S. 
CL 88, 290 U.S. 668, 78 L Ed. 577. 
Bight of way 

Property devoted exclusively to 
railroad purposes as a right of way 
has market value as a railroad right 


of way, since It might be sold to an¬ 
other railroad, and therefore it may, 
if specially benefited by public Im¬ 
provement, be assessed, notwith¬ 
standing sale of such property for 
other than railroad purposes may be 
prevented.—Wabash Ry. Co. v. City 
of St. Louis, C.C.A.MO., 64 F.2d 921. 
certiorari denied Wabash Ry. Co. v. 
City of St. Louis, Mo., 64 SCt. 88, 
290 U.S. 668, 78 L.Ed. 677. 

Material benefit shown 
Where railroad tracks were locat¬ 
ed immediately at rear of business 
houses abutting on street, and 
freight was unloaded directly from 
cars Into business houses without ne¬ 
cessity of using pavemenL railway’s 
property was so materially benefited 
by street improvement as to Justify 
city in Imposing assessment thereon. 
—SL Louis-San Francisco Ry. Co. v. 
City of Tulsa, 41 P-2d 116, 170 Okl. 
398. 

89. U.Sk—City of San Diego v. Atch¬ 
ison, T. & S. F. Ry. Co., C C.A.Cal., 
45 F.2d 11, certiorari denied City 
of San Diego v. Atchison, T. & S. F. 
Ry. Co., 61 S.CL 364, 283 U.S. 830. 
76 L.Ed. 1443. 

Ala.—City of Mobile v. Mobile & O. 

R. Co., 147 So. 606, 226 Ala. 693. 
N.J.—^Davls v. Newark, 23 A. 276, 
54 N.J.Law 144. 

Tenn.—Corpus Juris cited in John¬ 
son City V. Carolina C. & O Ry> 
Co.. 43 S.W.2d 216, 216, 163 Tenn. 
283. 

44 C.J. p 528 notes 66, 38. 

Opening of street no benefit to depot 
U.S.—City of San Diego v. Atchison, 
T. & S. F. Ry. Co., C.C.A.Cal., 45 F. 
2d 11, certiorari denied City of San 
Diego V. Atchison, T. & S. F. Ry. 
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Co.. 61 S.CL 364, 283 U.S. 880, 76 L- 
Ed. 1443. 

39. Tenn.—Johnson City v. Carolina 
a & O. Ry. Co., 43 S.W.2d 215, 163 
Tenn. 683. 

44 C.J. p 531 note 90. 

31. Cal.—^Bailey v. Hermosa Beach, 
192 P. 712, 183 Cal. 757. 

38. 111.—Chicago V. Chicago, etc., R. 

Co., 116 N.E. 836, 278 111. 86. 

44 C.J. p 632 note 92. 

33. N.J.—Vreeland v. Jersey City, 
43 N.J.Law 135. 

Vacant land 

Water rates arbitrarily fixed on 
vacant lots have been held invalid 
as not made with respect to special 
benefits.—Yreeland v. Jersey City, 
supra—^Provident Sav. Inst. v. Allen, 
37 N.J.Eq. 66. affirmed 37 N.J.Eq. 
627. 

34. Ga.—Atlanta v. Gabbett, 20 S.E. 
806, 93 Ga. 266. 

44 C.J. p 520 notes 18, 21. 

Other uses 

Evan though as farming land it re¬ 
ceives no betterment from the Im¬ 
provement, agricultural land may be 
subject to assessment provided that 
the construction of the Improvement 
will increase the value of the land 
for any use for which It is adapted. 
—^Leltch V. La Grange, 27 N.E. 917, 
138 Ill. 291—44 C.J. p 620 note 21. 
Total lack of benefit 
An assessment against agricultur¬ 
al land should be set aside If a total 
lack of benefit can be shown.—Atlan¬ 
ta V. Gabbett, 20 S E. 306, 93 Ga. 266 
—43 C.J. p 5'20 note IS. 

35. Mass.—Garden Cemetery Corp. 
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and equipment of a public service corporation.^® 
There are also decisions which have denied the 
right to levy special assessments on property devot¬ 
ed exclusively to public school purposes on the 
ground that the benefit, if any, received from the 
improvement was contingent and remote,or eph¬ 
emeral in duration and evanescent in character.®® 

§ 1373. -Particular Benefits Considered 

a. In general 

b. Present or future benefit 
a. In General 

In order to support an assessment for a municipal 
Improvement, the benefit must be actual and real, and not 
speculative or remote. 

The benefits which will sustain an assessment 
must be actual and real, and not speculative, contin¬ 
gent, or resting in conjecture,®® and must be such 
as result from the improvement involved.^® Bene¬ 
fits should be substantial and appreciable in charac¬ 
ter,^^ and nothing should be allowed for remote or 


unappredable benefits whidi may or may not occur 
in the future.^® However, it has been held that, 
where the legfislature determines that a certain ad¬ 
vantage arising from a public improvement is im¬ 
mediate enough to authorize a special assessment, 
the statute authorizing such improvement will not 
be construed to be invalid by reason of the remote¬ 
ness of such advantage.^® The benefit essential to 
the validity of the assessment may be direct and 
tangible,^^ or, if not purely speculative,^® the bene¬ 
fit may be sufficient although indirect and intangi- 
ble.« 

Benefits dependent on future action. While there 
is some authority apparently to the contrary,^7 usu¬ 
ally it is held that an assessment cannot be legally 
predicated on future action of the public authori¬ 
ties or future legislation ;*® and hence, where prop¬ 
erty cannot be benefited by a proposed improvement 
unless subsequent work is done for which no provi¬ 
sion is made, the properly cannot be specially as¬ 
sessed.^® 


V. Baker. 103 N.R 1070, 218 Mass. 
839, A2in.Caa.l916B 75. 

44 C.J. p 586 notes 80. 81. 

ZTsoasslty of benelLt 

It is Indispensable that cemetery 
property should have received special 
benefits from the improvement in or¬ 
der to be subject to assessment there¬ 
for.—Garden Cemetery Corp. v. Ba¬ 
ker, suprar—44 C.J. p 536 note 80. 
Snzxouiidliifir drcmnstaiices 
Whether cemetery property has re¬ 
ceived benefit from a municipal im¬ 
provement is a matter to be deter¬ 
mined from all the surrounding cir¬ 
cumstances.—Garden Cemetery Corp. 
V. Baker, supra. 

86 . N.T.—Appeal of Westchester 

Liffhtlng Co.. 219 N.T.S. 697, 219 
App.Dlv. 877. 

44 C.J. p 5'27 note 81. 

Necessity of benefit generally see 
infra § 1370. 

37 . Conn.—^Hartford v. West Middle 
Dlst., 45 Conn. 462, 39 Am.R. 6S7. 

38l Mont.—^Butte v. School Dist. Xo. 

1 . 74 P. 869. 29 Mont. 836. 

44 C.Jr. p 527 note 22. 

38. U.S.—City of St. Louis v. Senter 
Commission Co., C.C.A.M 0 ., 3 F. 
Supp. 808. affirmed, C.C.A., Wabash 
By. Co. V. City of St. Louis, 64 F. 
2d 921, certiorari denied Wabash 
By. Co. V, City of St. Louis. Mo., 64 
S.Ct 88 . 290 n.S. 668 . 78 L.Bd. 577. 

Conn.—Appeal of Cohen, 166 A. 747, 
117 Conn. 75. 

La.—^In re Bofflsnac St., 7 La.Ann. 76, 
79. 

—Dix-F e r n d a 1 e Taxpayers* 
Ass'n V. City of Detroit, 242 N.W. 
782 , 258 Mich. 890. 

N.J^—Gorab v. Boroush of Wood- 


Bldffe, 48 A.2d 612. 133 N.XLaw 
162—Masrwood Land Co. v. Town¬ 
ship of Rochelle Park, 181 A. 696, 
13 X.J.M1SC. 841. 

Ohio.—^Mallo V. Village of Dover, 172 
X.B. 841, 36 Ohio App. 84. 

44 C.J. p 586 note 5. 

Sewer to serve vacant land without 

streets 

Assessment for special benefits to 
result from construction of sanitary 
sewer through vacant land which bad 
never been laid out into lots, and 
through which no street had ever 
been projected, on theory that a 
street would some day be laid out 
along line of sewer, was invalid and 
should be set aside.—Gorab v. Bor¬ 
ough of Wood-Bidge, 43 A.2d 612, 
133 N.J.Law 162. 

4a Conn.—^Appeal of Cohen, 166 A. 
747, 117 Conn. 76—Hoyt v. City of 
Stamford, 165 A. 357, 116 Conn. 
402. 

41. N.J.—Millbum Tp., in Essex 
County, V. Smith, 158 A. 637, 9 
X.J.Miac. 807. 

Okl—^Bragdon v. City of Muskogee, 
271 P. 1006, 133 Okl. 224. 

Or.—^Fisher v. City of Astoria, 269 P. 

853, 126 Or. 268, 60 A.L.B. 260. 
48. Ill.—^Bensenville v. Chicago, etc., 
B. Co.. 147 N.E. 122, 316 Ill. 862. 

44 C.J. p 686 note 6 . 

43. Mass.—Sears v. Boston, 62 N.E. 
897, 180 Mass. 274. 62 L.B.A. 144. 

44. XJ.S.—^Morton Salt Co. v. City of 
South Hutchinson, C.C.A.E:an., 159 
F.2d 897. 

Paving street In front of taxpay¬ 
er’s residence or place of business, 
or bringing a water or sewer line to 
his door, affords illustration of bene¬ 
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fit which is direct and tangible and 
would support an assessment.—^Mor¬ 
ton Salt Co. V. City of South Hutch¬ 
inson, supra. 

45b U.S.—Northern Paa Terminal 
Co. of Oregon v. City of Portland, 
C.C.A.Or., 80 P.2d 738, certiorari 
denied 66 S.Ct. 591, 297 U.S. 716. 
80 L.Ed. 1002. 

46. U.Sw—Morton Salt Co. v. City of 
South Hutchinson, C.C.A.E:an., 153 
F.2d 897. 

A waterworks or sew'er system un- 
avaUable to the taxpayer may nev¬ 
ertheless constitute an indirect and 
intangible benefit supporting an as¬ 
sessment where it redounds to the 
benefit of the whole community ot 
which he is a part, and certainly 
the tax is no less valid because the 
benefit conferred la indirect and in¬ 
tangible.—Morton Salt Co. V. City 
of South Hutchinson, supra. 

47. N.T.—^McHee Land, etc., Co. v. 
Swlkeward, 61 N.T.S. 399. 23 Mlac. 
21. affirmed 71 N.T.S. 1141, 68 App. 
Div. 553, affirmed 66 N.B. 1112, 173 
N.T. 630. 

44 C.J. p 686 note 8 . 

48. Ill.—^Harmon v. Arthur, 140 N. 
E. 53, 309 Ill. 95. 

44 C.J. p 586 note 9. 

Contlnganoles 

Benefits arising ft'om public im¬ 
provements which depend on con¬ 
tingencies and future action of pub¬ 
lic authorities cannot be considered 
in estimating Improvement assess¬ 
ment.—Overbridge Realty Corpora¬ 
tion V. City of Hackensack, 180 A. 
666 . 13 N.J.Mlsc. 702. 

4a Mont.—Crutchfield v. Nash, 2 7 6 
P. 988, 84 Mont. 556. 
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b. Present or Future Benefit 

Assessment of property for local Improvements may be 
made on the basis of both present and reasonably assured 
future benefits. 

While there is authority holding that land must 
receive a present benefit immediately resulting from 
construction of the improvement,50 and that an 
owner may not lawfully be assessed beyond the 
amount of present or reasonably prospective bene¬ 
fits,5^ it has been-held permissible to include bene¬ 
fits which may reasonably be anticipated to result 
in the future from the improvement for which the 
assessment is made.52 However, this much at least 
is necessary ;53 property cannot be assessed for an 
improvement unless benefited by present use or by 
an assured future use of such a nature that the 
owner of the property can enforce his right and 
thereby secure the benefit.®^ The benefit should be 
certain and capable of being realized within a rea¬ 
sonable and convenient time.®5 Where the law has 
devoted property permanently to a particular use, 
as, for instance, a railroad tract and roadbed, in 
order to justify an assessment for local improve¬ 


ments, the benefit must be direct, immediate, appre¬ 
ciable, and certain.56 

Where affording a special advantage to the prop¬ 
erty assessed, not shared by the public generally, 
future benefits for street improvements include con¬ 
venience of and removal of obstacles to public trav¬ 
el,57 future growth and expansion of the city,53 
and probable increase in demand for the property.®^ 
Future benefits from a sewer system include acces- 
sibility,®® convenience,®^ and sanitary conditions.®^ 
Where benefit from a sewer is necessarily prospec¬ 
tive, however, it is not of equal value with a benefit 
that is present and immediately enjoyable, and this 
difference must be considered in making assess 
ments.®® 

§ 1374. -Previous Existence of Similar 

Improvement 

a. In general 

b. Sewers 

a. In General 

Property benefited by an exieting Improvement may be 


iq-.j.—^in re Assessment on Lots and 
Parcels of Land of North Bergen 
Tp., lei A. 807, 10 N.XMIsc. OS'S. 

44 C.J. P 586 note 10. 

sa N.J.—Gorab ▼. Borough of 

Wood-Ridge, 48 A.2d 612. 133 N.J. 
Law 16-2—Barkman v. Oity of 
Hackensack, 177 A. 663. 114 N.J. 
Law B06—Overbridge Realty Cor¬ 
poration V. City of Hackensack, 180 
A. 666, 18 N.J.Mlsc. 702—In re 
Opening of Raymond Plaza West, 
Market St. to River St., Newark. 
171 A. 638, 12 N.J.M1SC. 803—MiU- 
burn Tp., In Essex County, v. 
Smith, 163 A. 637, 9 N.J.Mlsc. 307. 
Present or future use of property 
assessed see supra S b. 

Present avallablUty 

Actual present availability of sew¬ 
er system, not what can be done by 
construction of additional facilities, 
determines whether land assessed for 
construction thereof received any 
benefits.—^In re Assessment on Lots 
and Parcels of Land of North Bergen 
Tp., 161 A. 807, 10 N.J.Misc. 935. 
rive to seven years too remote 
Method of assessment board In as¬ 
sessing landowners m vicinity of 
street for special benefit to accrue In 
reasonably near future held improp¬ 
er. where board adopted rule that 
reasonably near future was from five 
to seven years, since benefits must be 
present and Immediately accruing.— 
In re Raymond Plaza West, Newaik. 
189 A. 105, 15 N.J.M18C. 181, affirmed 
Oity of Newark v. Essex County Cir¬ 
cuit Court, 6 JL2d 671. 122 NJr.Law 
648. 


61. Neb.—MunseU v. City of Hebron, 
220 N.W. 289, 117 Neb. 251. 

Tenn —City of Rockwood v Rodgers, 
290 S.W. 381, 154 Tenn. 688. 

6i2. Iowa.—Chicago, etc., R. Co. v. 
Centerville, 153 N.W. 106, 154 N.W. 
596, 172 Iowa 444. 

Mo.—City of St. Louis v. Senter 
Commission Co., 34 S.Wj3d 133, 886 
Mo. 1209. 

N.M.—In re Arch Hurley Conservan¬ 
cy Diet., Hudson Irr. Extension, 
191 P.2d 388, S'J N.M. 34. 

44 O.J. p 686 note 18. 

Ibomedlate effect of proposal not ooil- 
troUlng 

Street improvement benefits, as far 
as constitution la concerned, do not 
have to be determined as of same 
date as damages, since benefits are 
based on estimates of effect of im¬ 
provements, at time of completion, 
to Increase value of property, and not 
on immediate effect of mere proposal 
to make them; but property owners 
have no constitutional grounds for 
complaint If later date is selected.— 
City of St. Louis V. Senter Commis¬ 
sion Co., 84 S.W.2d 133, 336 Mo. 1209. 

58w HI.—^Lawrenceville v. Hennessy, 
91 N.E. 670, 244 Ill. 464. 

W&sre nsltiiar direct nor ladlreot 
benefit to land is shown from con¬ 
struction of the Improvement, and 
it appears that additional construc¬ 
tion would be essential before such 
land could benefit. It is not assess¬ 
able.—^In re Assessment of Lots and 
Parcels of Land of North Bergen 
Tp., 161 A. 807, 10 N.J.Ml8e. 985. i 

1135 


64. Ill,—^Lawrenceville v. Hennessy, 
91 N.E. 670, 244 HI. 464. 

Mont.—Crutchfield r. Nash. 276 P. 
938. 84 Mont. 556. 

N.J.—Central Foundry Co. v. City of 
Newark. -28 A,2d 757, 129 N.J.Law 
210 . 

55. N.^.—^In re New York, 3 Wend. 
452. 

BS. Vt. —^Barre v. Barre, etc., R. Co., 
123 A. 427, 96 Vt. 398, 87 A.L.R. 
207. 

57- 111.—East St. Louis v. Vogel, 114 
N.E. 941, 276 Ill. 490. 

44 CJ*. p 58*7 note 18. 

58. Ill .—Esust St. Louis V. Vogel, su¬ 
pra. 

lowsL—^EYed Rlep Estate v. Burling¬ 
ton, 202 N.W. 78, 199 Iowa 378. 

59. Iowa.—^PYed Rlep Estate v. Bur¬ 
lington, supra. 

60. Iowa.—J. K. & W. H. Gllcrest 
Co.Y Appeal, 198 N.W. 60, 198 Iowa 
163—^Minneapolis, etc., R. Co. v 
Lindquist, 98 N.W. 108, 119 Iowa 
144. 

61. Iowa.—J. K. & W. H. Gllcrest 
Co.'B Appeal, 198 N.W. 30, 198 Iowa 
162—Minneapolis, etc., R. Co. v. 
Lindquist. 93 N.W. 108, 119 Iowa 

*144. 

68. Iowa.—J. K. & W. H. Gllcrest 
Co.*s App., 198 N.W. 30, 198 Iowa 
162—Minneapolis, etc., R. Co. v. 
Lindquist, 93 N.W. 103, 119 Iowa 
144. 

63 . Ohio.—Daehler v. City of Ports¬ 
mouth. 185 N.E. 52, 45 Ohio App. 
15, error dismissed 186 N.E. 66, 
126 Ohio St. 217. 
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assessed fop additional Improvements provided there Is 
additional benefit. 

Property benefited by an improvement may be as¬ 
sessed for subsequent improvements provided addi¬ 
tional benefits are received therefrom;®^ but the 
assessment is limited to the amount of the benefits 
so received.®® Ordinarily, however, property should 
not be assessed for an improvement where im¬ 
provements theretofore made are sufficient for its 
needs and no additional benefit from the new im¬ 
provement results;®® but assessment is proper where 
additional benefit would occur in the event of a dif¬ 
ferent use or ownership of the land.®^ 
Recotistruction, In the absence of statutory in¬ 
hibition, the power to build municipal improvements 
is not exhausted when first exercised, and an as¬ 
sessment may properly be made for vrork done as 
replacement of existing facilities.®® 

AUoivance for improvements made by owner. 
When so provided by statute, an allowance may be 
made for previously constructed individual improve¬ 
ments made by owners, if they are of value;®® but 
no allowance can be made for such improvements 
if made vnthout authority and not of such charac¬ 
ter as to be available as a part of the general im¬ 
provement contemplated.^® 

b. Sewers 

(1) Presence or absence of additional 

benefits generally 

(2) Special statutory exemption 


(1) Presence or Absence of Additional Ben¬ 
efits Generally 

Assessment may be made for additional sewers de¬ 
spite the fact that the property Is already served by 
existing sewers If, and only If, there Is an additional ben¬ 
efit conferred. 

Additional benefits received. In accordance with 
principles considered supra subdivision a of this 
section, the fact that property is drained by an 
existing drain or sewer either of private construc¬ 
tion or of public construction for vrhich the owmer 
has been assessed will not prevent a subsequent as¬ 
sessment for the construction of another sewer by 
which the owner of the property assessed receives 
additional benefit and especially is this so in the 
case of previously constructed private drains or 
sewers not authorized or adopted by the municipal¬ 
ity as a part of its system.^® The fact that the fa¬ 
cilities provided by the old sewer were sufficient for 
the uses to which the property was put will not re¬ 
lieve it from assessment if the effect of the improve¬ 
ment would be to enhance its value for the use to 
which it was best adapted.^® A new sewer system 
may be of benefit to property despite the fact that 
it is already served by septic tanks. 

No additional benefit. Ordinarily it is held that, 
where lots or land are adequately drained by exist¬ 
ing sevrers so that they will derive no benefit from 
a sewer thereafter constructed, they cannot be as¬ 
sessed for the construction of such sewer but 
there are also authorities to the contrary.^® 


64. Conn.—^Hopkins v. Metropolitan 
Dist., 161 A. 84S, 115 Conn. 619. 

44 C.J. p 587 note 26. 

Fourth lxnpxoveinexi.t 
Fact that same property had borne 
assessment successively for opening 
up of three other streets did not pre¬ 
clude assessment for another street 
Improvement from which it had re¬ 
ceived special beneAt.—In re Aurora 
Ave. in City of Seattle. 41 P.2d 143, 
180 Wash. 523. 96 A.L.H. 1374. 

65. Iowa.—^ECedge v. Des Moines. 119 
N.W. 276. 141 Iowa 4. 

44 CJ. p 587 note 27. 

6 & Ark.—Meyer v. Paving Diet. No. 
3 Bd. of Impr., 231 S.W. 12. 148 
Ark. 623. 

44 C.J. p 587 note 29. 

Bepavemsnt 

Property should not be assessed 
for Improvement where improve¬ 
ments theretofore made are sufficient 
for its needs and no additional bene¬ 
fit results to owner from new im¬ 
provement; the cost of repavement 
necessitated by a common carrier's 
use of streets cannot be assessed 
against abutting owners if giving no 
additional benefit to them, since abut¬ 
ting owners can be assessed for re¬ 


pavement necessitated by common 
carrier's use of street only for bene¬ 
fit received over benefits enjoyed be¬ 
fore repavement.—City of Savannah 
V. Knight. 157 S.E. 309. 172 Ga. 371. 
73 A.L.R. 1289. 

67. Minn.—Qvale v. City of Will- 
mar. 25 N.W.2d 699. 223 Minn. 51- 
6 & Cal.—Irish v. Hahn. 281 P. 385. 

208 Cal. 339. 66 A.L..R. 1382. 
imdergroniLd oondult 

Fact that construction of under¬ 
ground conduit for wires was re¬ 
placement of facilities theretofore 
constructed at public expense was no 
ground for denying special assess¬ 
ment.—^Irlsh V. Hahn, supra. 

69. Ark.—^Meyer v. Paving Dist. No. 
3 Bd. of Impr.. 231 SW. l^. 148 
Ark. 623. 

Making of Improvements by prop¬ 
erty owners as affecting right of 
municipality to assess them see 
Infra 5 1387. 

70. Or.—^Haner v. Eugene. 187 P- 
841. 188 P. 711. 95 Or. 696. 

44 C.J. p 587 note 34. 

71. N.J.—Lehigh Valley R. Co. v. 
Jersey City, 80 A. 228, 81 N.J.Law 
290. 

44 C.J. p 588 note 36. 


72. U.S.—^Northern Pac. Terminal 
Co. of Oregon v. City of Portland, 
C.C.A.Or., 80 F2d 738, certiorari 
denied 56 S.Ct. 691. 297 U.S. 716. 
80 L.Ed. 1002. 

Kan.—Atchison v. Price. 26 P. 605, 
45 Kan. 296. 

73. Ill.—Bradley v. New York Cent. 
R. Co.. 129 N.E. 744. 296 Ill. 883. 

74. Iowa.—Brenton v. City of Des 
Moines. 257 N.W. 794. 219 Iowa 
267. 

Tanks temporary 

New sewer system held of benefit 
to property already served by septic 
tanks and to authorize assessment 
therefor under evidence showing 
septic tanks were more or less tem¬ 
porary. and that effluent from septic 
tanks was at times offensive.—Bren¬ 
ton V. City of Des Moines, supra. 

76. N.J.—Beattie Mfg. Co. v. Little 
Falla Tp.. 144 A. 634. 7 N.J.Misc. 
161. 

W.Va.—Corpus Jarls anoted lu 
Fought V. Murdoch. 172 S.E. 686. 
538. 114 W.Va. 445. 

44 C.J. p 588 note 41. 

76. Ind.—Coburn v. Bossert. 40 N.E. 

281. 13 Ind.App. 859. 

44 C.J. p notes 42. 48. 
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Alteration of sewer. Under a statute providing 
for an assessment of property benefited by a sewer, 
a landowner cannot be assessed for the cost of mak¬ 
ing changes in a sewer already laid, which are ren¬ 
dered necessary solely by the fact that a new sewer 
is to be connected with it and which are of no ben¬ 
efit to his property.^7 

(2) Special Statutory Exemption 

Under statutory exemptions accorded properties al¬ 
ready served by existing sewers, such properties may 
not be assessed for new sewers from which they derive 
no benefit. 

Where a statute exempts, from assessment for 
sewers, lots or lands which do not need local drain¬ 
age, or which are then provided with local drain¬ 
age, property which is adequately drained by exist¬ 
ing sewer facilities cannot be assessed for the con¬ 
struction of another sewer from which it would de¬ 
rive no benefit,^® whether or not the local drainage 
had been provided by the municipality.79 Neverthe¬ 
less, in order to create an exemption under the stat¬ 
ute it is essential that the drainage existing previ¬ 
ous to the construction of the new sewer should 
have been adequate for all the necessary and usual 
purposes of sewerageit is not enough that the 
lot or land is provided with sufficient surface drain¬ 
age or does not require drainage of that kind.81 
The drainage must be of such a character as to pro¬ 
tect the public health and general welfare sani¬ 


tary drainage is also requirecL^S 

Pertnanent drainage. Furthermore, the exemp¬ 
tion is authorized only when the drainage is perma¬ 
nent in construction and where the owner has the 
right permanently to maintain and use it.^^ If its 
removal may be ordered at any time, it cannot be 
considered as providing sufficient drainage for the 
property of the owner of the sewer. 85 

§ 1375. -Determination 

a. In general 

b. Extent and amount of benefits 
a. Ill (General 

Determination by the legislature or Its subordinate 
agency as to the existence of benefit from an Improve¬ 
ment ordinarily Is final and conclusive In the absence of 
fraud, arbitrary conduct, or obvious error. 

Whether a particular public improvement results 
in a special benefit to property justifying its as¬ 
sessment therefor is committed to the sound dis¬ 
cretion of the legislative tribunal or similar au¬ 
thority of the state or municipality having charge 
of such improvement,®* to which objections based 
on absence of benefit should be made,®^ and it has 
been held that the municipal authorities must make 
a determination of the existence of special benefits 
as a prerequisite to assessment of property for an 
improvement®® The legislature may properly dele- 


77. Vt.—Boyden v. Brattleboro, 27 
A. 164, 65 Vt 604. 

78. Ohio.—Cincinnati v. Doerger, 120 
N.E. 304. 98 Ohio St 161. 

44 O-J. p 689 note 53. 

79. Ohio.—^Wewell v. Cincinnati, 16 
N.E. 196. 45 Ohio St 407. 

44 C.J. p 689 note 64. 

8a Ohio.—Cincinnati v. Polster, 117 
N.E. 155. 96 Ohio St 165. 161. 

44 C.J. p 689 note 65. 

81. Ohio.—Ford v. Toledo. 69 N.E. 

779. 64 Ohio St 92. 

44 C.J. p 589 note 56. 

88. Ohio.—Ely v. Elyria. 15 Ohio 
Clr.Ct..N.S.. 133, 83 Ohio Clr.Ct 
274. 

44 C.J. p 689 note 57. 

8a Ohio.—Cincinnati v. Polster. 117 
N.E. 165. 96 Ohio St 155. 

44 C.J. p 589 note 58. I 

Oharter exception 
An exception in a city charter to 
the effect that '*no lot having sewer 
service shall be assessed with any 
portion of the cost of a new sewer” 
does not apply to a property owner 
who has secured a connection to an 
unsanitary sewer, which renders 
necessary the construction by the 
city of the new sewer.—City of Bl- 

68 C.J.S.—72 


I kins V. Haggerty, 163 S E. 313, HI 
W.Va. 422. 

84. Ohio.—Cincinnati v. Polster. 117 
N.E. 156. 96 Ohio St. 155. 

44 C.J. p 589 notes 59. 60. 

85. Ohio.—^Hildebrand v. Toledo, 6 
Ohio Cir.Ct..N.S., 450. 27 Ohio Cir. 
Ct. 427. 

44 C.J. p 689 note 61. 

8a U.S.—Posselius v. City of De¬ 
troit. D.C.Mich.. 44 F.2d 395 
Okl.—Seibold v. City of Muskogee. 

17 P.2d 678. 161 Okl. 241. 

Bvldenoe held sufflcleut 

To sustain determination of mu¬ 
nicipal authorities that assessed 
property opposite produce market 
would receive special benefit, rather 
than Injury, from street-widening 
project.—Posselius v. City of Detroit, 
D.C.Mich.. 44 F.2d 395. 
legislative finding 

Where statute clearly designates 
property which will, or may. abut 
the street improvement, end specifies 
rate of assessment, it is a legisla¬ 
tive finding of benefit to the extent 
of the rate; and where legislature 
has described an area within which 
improvements may be made and has 
specified a method of assessment 
which caUs for merely mathematical 
computation by some administrative 
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agency, the statute amounts to a de¬ 
termination that benefits are to be 
conferred on the assessed property 
and that benefits are at least equiv¬ 
alent to the assessments, even though 
administrative agencies may retain 
power to decide where within area 
a specific Improvement shall be made, 
how the work shall be done, what it 
shall cost, and like matters.—^Phila¬ 
delphia, B. & W. R. R. V. Hazen, 116 
P.2d 543, 78 App.D.C. 37. 

Abuse of discretion not shown 
City board's determination that de¬ 
fendants* property was benefited by 
construction of underground conduits 
for electric wires previously main¬ 
tained on poles was not abuse of dis¬ 
cretion—Irish V. Hahn. 281 P. 386. 
208 Cal. 389, 66 A.LR. 1382. 

Selection of method of determination 
as discretionary 

Mass.—^In re Opinion of the Justices. 

159 N.E. 70. 261 Mass. 656. 

87- Cal.—^Lloyd v. City of Redondo 
Beach, 12 P.2d 1087. 124 Cal.App. 
641. 

88. Fla.—^Utley v. City of St. Pe¬ 
tersburg, 144 So. 53. 106 Fla. 69i3. 
After notice 

Special benefits accruing and de¬ 
termined after notice of hearing held 
essential to validity of special as- 
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gate determination of benefits to expert appraisers 
duly appointed and supervised,and great latitude 
is usually allowed the legislature and assessing body 
in determining the issue of benefits.^O 

The general rule is well settled by numerous au¬ 
thorities that the determination that a public im¬ 
provement has or has not specially benefited partic¬ 
ular lots or parcels of land when made by the leg¬ 
islature or by some subordinate agency acting un¬ 
der authority delegated by the legislature, such as 
a municipal council, or a board of commissioners of 


public parks, public works, eminent domain com¬ 
missioners, and the like, is conclusive and not sub¬ 
ject to review by the courts^^ unless it clearly ap¬ 
pears that the determination was based on errone¬ 
ous principles of law,®- or was demonstrably er¬ 
roneous,®® or was arbitrary',®^ corrupt,®® fraudu¬ 
lent,®® or a manifest abuse of legislative authori¬ 
ty,® ^ or unless reasonable men could not have ar¬ 
rived at the same conclusion honestly,®® or unless 
the assessment so far transcends the limit of equal¬ 
ity that its execution will become extortion and con- 


sessments under statute.—City of Ft 
Myers v. State, 117 So. 97, 95 Fla. 
704. 

83. Ely.—Henry Blckel Co. ▼. City 
of Louisville, 137 S.W.2d 717, dSS 
Ky. 38. 127 A.L.R. 1084. 

XCayor’s appoi]itxnaa.t, on councirs 
authority, of committee from council, 
which Investigated and reported spe¬ 
cial benefits from public improve¬ 
ment held to comply with statute 
reQuirlng council to appoint com¬ 
mittee.—Burgess-Nash Bldg. Co. v. 
City of Omaha, 319 N.W. 394, 116 
Xeb. 862. 

90. U.S.—Xev-Cal Electric Securi¬ 
ties Co. V. Imperial Irr. Dist, C.C. 
A.Cal., 85 P.2d 886. certiorari de¬ 
nied 57 S.Ct 493, 300 U.S. 662, 81 
L.Ed. 871. 

91. U.S.—Morton Salt Co. v. City of 
South Hutchinson, C.C.A.Ean., 169 
P.2d S97—Northern Pac. Terminal 
Co. of Oregon v. City of Portland, 

C. CJLOr.. 80 P.2d 738. certiorari 
denied 56 S.Ct 691, 297 U.S. 716, 
80 L.Ed. 1002—^Posselius y. City of; 
Detroit D.C.Mlch., 44 F.2d 396— 
Adam Schumann Associates y. City | 
of New York, aCALJT.Y., 40 P.2d 
216, certiorari denied 51 S.Ct. 20. 
282 U.S. 838, 75 LEd. 745—City 
of Orangeburg v. Southern Ry. Co., 

D. C.S.C., 55 F.Supp. 171, reversed 
on other grounds, C.C.A., 14-5 F.'2d 
725, certiorari denied 65 S.Ct 866, 
324 U.S. 860, 89 L.Ed. 575. 

Cal.—^Roberts v. City of Los Angeles. 
61 P.2d 823. 7 Cal.2d 477—Allen y. 
City of Los Angeles, 291 P. 398, 210 
Cal. 236. 

Fla.—^Town of Monticello v. Flnlay- 
son, 17 So.2d 84, 154 Fla. 274. ap¬ 
peal dismissed 65 S.Ct 50, 823 U.Sw 
666. 89 L.Ed. 542, rehearing denied 
66 S.Ct 113, 328 U.S. 813, 89 L.Ed. 
647—Atlantic Coast Line R. Co. v. 
City of Winter Haven. 161 So. 321. 
114 Ela. XXV. 

Ga.—Georgia Power Co. v. City of 
Decatur, 154 S.EL 268, 170 Ga. 699. 
Ind.—CraYmhaw v. Mead-Balch 
Const Co.. 191 NJBL 91, 100 Ind. 
App. 35. 

Kan. —Cow CreCk Valley Flood Pre¬ 
vention Ass'n V. City of Hutchin¬ 
son, i200 P.dd 299, 166 Elian. 78. 


Mo.—City of Webster Groves v. Tay¬ 
lor. 13 S.W.2d 646, 321 Mo OSS- 
City of Ellrksvllle ex rel. Eggert v. 
Harrington. 85 S.W.2d 614, S25 
Mo.App. 809. 

Mont—^Northern Pac. Ry. Co. v. Lut- 
ey. 66 P.2d 785. 104 Mont 321. 

N.T.—In re Sixth Ave. Elevated R- 
R. Borough of Manhattan, City of 
New York. oO N.Y.S.2d 363, 181 
Mlsc. 1028—^Ferguson v. Stebbins, 
32 N.T.S.2d 73, 177 Mlsc. 498. 

N.C.—City of Winston Salem v. 
Smith. 3 S.E.2d 328, 216 N.C. 1. 

Ohla—^Poltser v. City of Cincinnati, 
36 N.E.3d 192, 70 Ohio App. 127— 
City of Cincinnati v. Board of 
Education of City School Dist. of 
City of Cincinnati, 27 N.E.2d 413, 
63 Ohio App. 549. appeal dismissed 
81 N.E.2d 440, 137 Ohio St 668. 

Or.—Austin v. Tillamook City, 254 P. 
819, 121 Or. 385. 

Utah.—Corpus JuzIb dted la Wads¬ 
worth V. Santaquin City, 28 F.2d 
161, 174, 83 Utah 331. 

W.Va.—Sterling Nat Bank & Trust 
Co. of New York v. Charleston 
Transit Co., 37 S.E.2d 256, li36 W. 
Va. 42, certiorari denied Charleston 
Transit Co. v. Sterling Nat. Bank 
& Trust Co. of New York, 64 S.Ct 
619, &21 U.S. 777. 88 L.Ed. 1071. 

44 C.J. p 589 notes 62-64. 

Conclusiveness of determination as 
to benefits made In connection with 
award for damages to property 
taken or injured by improvements 
see infra S 1876. 

Statute held not invalid 

Mass.—^In re Opinion of the Justices, 
159 N.E. 70, 261 Mass. 556. 

92. Utah.—Corpus Juris dted Is 
Wadsworth v. Santaquln City, 28 
P.2d 161, 174, 83 Utah 321. 

44 CJ. p 590 note 65. 

93. U.S.—^Adam Schumann Associ¬ 
ates v. City of New York, C.C.A.N. 
Y., 40 F.2d 216, certiorari denied 
51 S.Ct. 20, 282 U.S. 838, 75 L.Ed. 
746. 

Fla.—Ocean Beach Hotel Co. v. Town 
of Atlantic Beach, 2 So.2d 879, 144 
Fla. 445. 

Mont—^Northern Paa Ry. Co. v. Lut- 
ey. 66 P.2d 785, 104 Mont. 321. 
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Utah.— Corpus Juris dted in Wads¬ 
worth V. Santaquln City, 28 P.2d 
161, 174, 83 Utah 321. 

44 C.J. p 590 note 66. 

94. U.S.—^Possellus v. City of De¬ 
troit, D.C.Mich., 44 F.2d 895. 

Ga.—Georgia Power Co. v. City of 
Decatur, 1-54 S.E. 268, 170 Ga. 699. 

Utah.— Corpus Juris dted In Wads¬ 
worth V. Santaquln City, 28 P'2d 
161, 174, 83 Utah 321. 

W.Vaj—Sterling Nat. Bank & Trust 
Co. of New York v. Charleston 
Transit Co., 27 S.E.2d 256. 126 W. 
Va. 42, certiorari denied Charles¬ 
ton Transit Co. v. Sterling Nat. 
Bank & Trust Co. of New York, 
64 S.Ct 619, 321 U.S. 777, 88 L. 
Ed. 1071. 

44 C.J. p 590 note 67. 

9& Utah.— Corpus Juris dted in 
Wadsworth v. Santaquln City, 28 
P.3d 161, 174, 88 Utah 831. 

44 C.J. p 690 note 68. 

99. U.S.—^Possellus v. City of De¬ 
troit, D.C.Mlch., 44 F.2d 396—Adam 
Schumann Associates v. City of 
New York, C.CA.N.Y., 40 F.2d 
216, certiorari denied 51 S.Ct. 20. 
282 U.S. 838, 76 LEd. 745. 

Cal.—^Humphreys v. City and County 
of San Francisco. 268 P. 388, 92 
Cal.App. 69. 

Fla.—Ocean Beach Hotel Co. v. Town 
of Atlantic Beach, 2 Soj2d 879, 147 
Fla. 445. 

Ind.—Crawshaw v. Mead-Balch 
Const. Co., 191 N.E. 91, 100 Ind. 
App. 36. 

Mo.—City of ICirksville ex rel. Eg¬ 
gert V. Harrington, 35 S.W.2d 614, 
236 Mo.App. 309. 

Mont.—Northern Pac. Ry. Co. v. Lut- 
ey, 66 P.'2d 785, 104 Mont. 321. 

Or.—Austin v. Tillamook City, 264 
P. 819, L21 Or. 385. 

Utah.— Corpus Juris dted in Wads¬ 
worth V. Santaquln City, 28 P.2d 
161, 174, 83 Utah 321. 

44 C.J. p 690 note 69. 

97. Utah.— Corpus Juris dted in 
Wadsworth v. Santaquln City, 28 
P.2d 161, 174, 83 Utah 321. 

44 C.J. p 690 note 70. 

98. Minn.—^In re Lake of Isles Park, 
188 N.W. 54, 152 Minn. 29. 

44 C.J. P 590 note 71. 
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fiscation and the determination of what property 
is in fact benefited will not be disturbed by the 
courts by reason of mere differences of opinion.^ 
Nevertheless, where there has been an unwarranted 
and arbitrary exercise of power to declare that 
property will necessarily be benefited by an improve¬ 
ment, the courts will interfere to protect the rights 
of the property owner.* 

Method of raising question. Where an improve¬ 
ment is one for which a special assessment may 
lawfully be levied, the question of benefits may be 
raised only in the manner provided by law.* 

Separate or connected programs. Where there 
are several unconnected programs for improvement 
purposes, there should be findings of benefits as to 
each program separately.^ On the other hand, 
where improvements are part of a single program, 
benefits from different improvements may be deter¬ 
mined together.® 

b. Extent and Amount of Benefits 

Determination of legislative or municipal authorltlea 
as to the extent of benefit, amount of assessment, and 
relationship between amount of benefit and amount of 
assessment Is usually conclusive In the absence of fraudf 
arbitrary action, or palpable error. 

Determination of the extent to which individ¬ 
ual lots or parcels of land have been benefited by 
a local improvement,® of the amount for which they 
shall be assessed,? and that the amount assessed 
against them is not in excess of benefits accruing 


from the improvement,® when made by some sub¬ 
ordinate agency acting under authority delegated by 
the legislature, such as a municipal council, or 
boards of commissioners of public works, public im¬ 
provements or public parks, or by assessors, is con¬ 
clusive and not subject to review by the courts, un¬ 
less it clearly appears that the determination was 
based on erroneous principles of law,® or demonstra¬ 
ble mistake of fact,^® or on a fundamentally wrong 
basis,^^ or that the action of the board was arbi- 
trary,^* or amounted to an abuse of discretion,^* 
or a fraud on the rights of the owners of property 
assessed,^^ or was obviously unreasonable.^® 

Nevertheless, the court has jurisdiction to deter¬ 
mine whether an assessment is in violation of the 
constitutional provision that the assessment shall not 
be in excess of the increased value of the proper¬ 
ty,^®- and the assessment will not be upheld where 
the board totally failed to exercise its judgment in 
determining the actual benefits.^? The courts will 
review the determination as to benefits where there 
is such a gross disproportion between the assess¬ 
ment and the value of the property assessed as to 
amount to a virtual confiscation of the property,!* 
or ^it conclusively appears that the apportionment 
does not correspond to actual benefits,!* or where 
the board fails to comply with the statute in its pro¬ 
ceedings,*® or where the improvement is so con¬ 
structed as to render it totally impossible to benefit 
the* property assessed.*! 


99. Cal.—^E xto V. City of Santa Bar¬ 
bara, 11 F.2d 890, 123 Cal.App. 
508. 

Md.—^Baltimore v. Johns Hopkins 
Hospital, 56 Md. 1. 

1. Wash.—Spokane v. Fonnell. 185 
P. 211, 75 Wash. 417. 
a. N.T^—^People ex rol. Prosperity 
Co. V. Marvin, 19 N.Y.S.2d 199, <269 
App.Div. 204, reargrument denied 20 
N.T.S.2d 498, 259 App.Div. 971. ap¬ 
peal denied 21 N.Y.S.Sd 162. 259 
App.Dlv. 1057, motion denied 29 N. 
E.2d 393, 284 N.Y. 673. appeal dis¬ 
missed 32 N.Edd 825, 285 N.Y. 530. 
44 C.J. p 590 note 74. 

3. Cal.—Irish v. Hahn, 281 P. 386, 
208 Cal. 339, 66 A.L.R. 1382. 

4. Pla.—City of 15%. Myers v. State, 
117 So. 97. 95 Fla. 704. 

Faraonlar Improvements 

In large improvement profirram, 
there should be specific findings of 
benefits from paving and from storm 
sewers, catch-basins, manholes, and 
accessories.—City of Ft. Myers v> 
State, supra. 

5. Fla.—City of Ft. Myers v. State, 
supra. 

Sewers oonstmoted with paving 
Benefits from storm sewers, and 


catch-basins, constructed along with 
and as part of paving program, may 
be appraised in connection with ben¬ 
efits from paving.—City of Ft. Myers 
V. State, supra. 

6. XJ.S.—^Posselius v. City of Detroit, 
D.C.Mlch., 44 F.2d 395. 

Cal.—^Lloyd v. City of Redondo 
Beach, 12 P.2d 1087, 124 CalApp. 
641. 

N.Y.—^Ferguson v. Stebblns, 82 N.Y.S. 

2d 73, 177 Misc. 498. 

44 C.J. p 690 note 75. 

7. Cal.—^Larsen v. San Francisco, 
186 P. 757, 182 Cal. 1. 

44 C.J. p 691 note 76. 

8. Ohio.—Struble v. City of Cincin¬ 
nati. 82 N.E.2d 127, 83 Ohio APP 
304, appeal dismissed 79 N.E.2d 
910, 149 Ohio St. 582. 

44 C.J. p 591 note 77. 

9. Minn.—^Duluth v. Duluth St R. 
Co.. 176 N.W. 47, 145 Minn. 65. 

44 C.J. p 691 note 78. 

IOl Cal.—^Federal Constr. Co. v. En¬ 
sign, 210 P. 536, 59 Cal.App. 200. 

44 C.J. p 691 note 79. 

11 . Wash.—^In re Grandview Local 
Impr. Assessments, 203 P. 988, 118 
Wash. 464. 

44 aj. p 691 note 80. 
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1 12. Wash.—^In re Grandview Local 
Impr. Assessments, supra. 

44 C.J. p 691 note 81. 

13. N.C.—Felmet v. Canton, 97 S.E. 
728, 177 N C. 62. 

44 C.J. p 691 note 83. 

14. Cal.—^E*ederal Constr. Co. v. En¬ 
sign, 210 P. 536, 69 Cal.App. 200. 

44 C.J. p 691 note 83. 

15u Pa.—^Philadelphia v. Townsend, 
80 A. 69, 231 Pa. 191. 

16. Ala.—^Harton v. Avondale, 41 So. 
934. 938. 147 Ala. 468. 

17. Wis.—Watkins v. Zwletusch, 3 
N.W. 35, 47 Wis. 61«. 

44 C.J. p 691 note 86. 

1& Oa.—Atlanta v. Hamleln, 23 S. 

E. 408, 96 Ga. 381. 

44 CJ. p 691 note 87. 

19k Wash.—Spokane v. Kraft, 121 P. 

830, 67 Wash. 246. 

44 C.J. p 591 note 88. 

SO. Minn.—State v. Ramsey County 
Diet Co., 11 N.W. 133, 29 Minn. 62. 
44 C.J. p 692 note 89. 

21. Neb.—^Hanscom v. Omaha. 7 N. 

W. 789, 11 Neb. 87. 

Or.—^Paulson v. Portland. 19 P. 450. 
16 Or. 450, 1 L.R.A. 673, affirmed 
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§ 1376. Property Damaged by, or Taken for, 
Improvement 

Property In respect of which an award has been made 
for damages resulting from an Improvement may not be 
assessed for benefits If such benefits have previously been 
deducted from the award for damages. 

Where there has been an award of damages based 
on a consideration, both of the damage to property 
and the benefits accruing from the improvement, 
the general rule is that the property with reference 
to which the award has been made cannot be as¬ 
sessed for benefits.22 The award so made is equiva¬ 
lent to a judicial determination that the premises for 
which the compensation is awarded are damaged on 
a comparison of benefits and injuries to the extent 
of the awarcL^S Such determination is conclusive, 
and thereafter an assessment cannot be justified on 
the theory that, since the trial, conditions have or 
may have changed so as to warrant an assessment 
against the property notwithstanding the previous 
judgment's 

Where, however, the property owner received no 
award by reason of a finding that his benefits ex¬ 
ceeded his damages, it has been held that he may 


63 C.J.S. 

still be assessed for benefits,26 but only to the ex¬ 
tent that such benefits exceed the amount already set 
off against the damages sustamed.27 Where an 
owner has been paid the full value of property tak¬ 
en from him by condemnation and his remaining 
land is specially benefited by the improvement in the 
same way as adjoining lands, the municipality has 
power to make an assessment for such special bene- 
fits,28 even though such assessment covers a part 
of the cost of the land taken, provided the assess¬ 
ment is not greater than the value of the special 
benefit.29 The rule that property not taken for a 
street improvement but only aamaged may not be 
assessed for the improvement does not apply to 
property neither taken nor damaged, but benefit- 
ed.30 

Property taken for improvefnent. Where a por¬ 
tion of a plot of ground has been taken for a street, 
the remainder of the ground may be assessed for the 
benefits.3i This, it has been said, is not a taking 
or damaging of land without just compensation.®^ 
There is, however, authority apparently to the con- 
trary.33 
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§ 1377. Conveyances to Evade Assessments 

A colorable aale of a strip of property Immediately 
abutting on an Improvement, made for the purpose of 
exempting from assessment all the balance of the lot. Is 
of no validity and will not exempt from assessment the 
part of the lot not conveyed. 

It has been uniformly held that a colorable sale 
of a strip of a lot immediately abutting or fronting 
on an improvement for the purpose of exempting 
from assessment all the balance of the lot is of no 
validity for the purpose of the assessment and does 


not operate to exempt from assessment the part of 
the lot not conveyed.®^ In other decisions the 
courts, without considering the conveyance from 
the standpoint of fraud, have held that the convey¬ 
ance of a part of a lot fronting or abutting on an 
improvement does not exempt the balance of the lot 
from assessment where the conveyance was made 
after an ordinance directed the improvement and 
prescribed the mode of making the assessment,®® 
or after an ordinance for improvement was passed 


18 S.Ct. 750. 149 U.S. 30. 37 L.Ed. 
637. 

gg. Ill.—^Leopold V. Chicago, 87 N. 

E. 892, 150 Ill. 668. 

44 O.J. p 592 note 92. 

Deduction of damages or value of 
land dedicated In computing 
amount of assessment for benefits 
see Infra § 1416. 

23. N.J.—Davis v. Newark, 2‘5 A. 336, 
64 N.J.Law 595. 

Wis.—Stoughton State Bank v. 
Stoughton, 150 N.W. 418, 159 Wls. 
830. 

B4. —Chicago v. Mecartney, 75 N. 

E. 117, 216 Ill. 377. 

Wash.—Schuchard v. Seattle, 97 P. 
1106, 61 Wash. 41. 

Conclusiveness as to determination 
of benefits generally see supra 5 
1375. 

25. Waah.—Schuchard v. Seattle, 
supra. 


26. N.J.—^Hettinger v. Passaic, 45 N. 
J.Law 146. 

27. N.J.—^Rettlnger v. Passaic, su¬ 
pra. 

Assessment res Jndioata 

Ala.—Gkiodman v. City of Birming¬ 
ham, 185 So. 336. 223 Ala 199. 
28L Ohio.—^Pickering Hardware Co. 
V. City of Cincinnati, 78 N.B.2d 
663, 149 Ohio St. 275. 

29. Ohio.—^Pickering Hardware Co. 
V. City of Cincinnati, supra. 

30. Wash.—In re Seattle, 106 P. 766, 
67 Wash. 178. 

31. Ill.—Waggeman v. North Peoria, 
40 NE. 486, 155 Ill. 545. 

44 C.J. p 592 note 1. 

Appropriation by taking possession 
Where city when paving street to 
attain alignment of pavement laid 
part of pavement on part of defend¬ 
ant’s land, such part became auto- 
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I matically part of the street and a 
servitude of passage for city and 
public came into existence; hence de¬ 
fendant could not challenge legality 
of assessment of pavement costs 
along such part of street on ground 
that city appropriated such land 
without his consent and without Ju¬ 
dicial expropriation.—City of Shreve¬ 
port V. Selber, La.App., 81 So 2d 738. 

32. Ill.—Waggeman v. North Peoria, 
40 N.E. 485. 155 Ill. 545. 

33. Ohio.—Cincinnati, etc., R. Co. v. 
Cincinnati, 57 N.E. 229, 62 Ohio St 
465, 49 L..R.A. 666. 

44 C.J. p 592 note 3. 

34. Ky.—^Bosshammer v. Town of 
South Fort Mitchell, for Use of 
Edwards, 68 S.W.2d 413, 252 Ky. 
785. 

44 C.J. p 592 note 6. 

35. Mo.—Corpus Juris dted In 
Union Nat Bank of Springfield v. 
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and the work commenced.^fi Similarly, the exaction 
of a penalty for failure promptly to pay an assess¬ 
ment was held properly exacted where refusal to 
pay was based on an invalid deed to a portion of the 
lot.S^ It has been held that a lien for an improve¬ 
ment may not be fixed on abutting property after it 
Tias been sold and become a homestead of the pur- 

'Chaser.38 

§ 1378. Agreement between Municipality 
and Owner 

a. In general 

b. Exempting property from assessment 

a. In (general 

In the absence of charter or statute ao permitting, 
« municipality may not submit the assessment of dam¬ 
ages and betterments to arbitration. 

In the absence of express authority conferred by 
charter or statute, an agreement by which a city un¬ 
dertakes with the owners of land taken for a street 
to submit the assessment of damages and better¬ 
ments to arbitration is ultra vires and void,89 and 
the city cannot maintain an action to enforce an 
award made under such submission.^® 

b. Exempting Property from Assessment 

(1) In general 

(2) Construction and effect of contract 
(1) In General 

Agreements by a municipality to exempt property 


from assessment for benefits received from an Improve¬ 
ment have generally been held to be ultra vires and un¬ 
enforceable In the absence of charter or statutory author¬ 
ization. 

It has generally been held that, in the absence of 
express authority conferred by charter or statute, a 
municipality cannot by contract surrender its right 
to assess the cost of local improvements on prop¬ 
erty benefited thereby.^i Such a contract, it has 
been said, is ultra vires,^^ and void as against pub¬ 
lic policy,^® and cannot be ratified nor can the 
principle of estoppel be invoked to sustain it^® 
However there are decisions in whiiii such con¬ 
tracts have been upheld,^8 at least where they were 
limited to the cost of the original improvement 
but in other cases such contracts have been held in¬ 
valid although limited to the initial cost of con¬ 
struction of an improvement,48 and particularly 
where they were not limited to the original cost of 
the improvement contemplated but embraced main¬ 
tenance and repairs thereof and future improve- 
ments.49 

Where, however, the agreement is not to exempt 
property from assessments but to accept an ease¬ 
ment at a price equivalent to the total amount of 
assessments against the property, the contract has 
been sustained.®® If the municipality may be bound 
by such a contract at all, it is essential that it be 
made or ratified in the manner prescribed by law.®l 
Where the liability of a railway company for the 


Mobley, 78 S.W.Sd 612. <514. 228 Mo 
App. 1235. 

Ohio.—Douerlass v. Cincinnati, i89 
Ohio St. 166. 

36. N.J—State v. North Bergen Tp., 
37 N.J.Law 402. 

37. Ky.—City of Mt. Sterling v. 
Childers, 11 S.W.2d 1008, 227 Ky. 
52. 

38. Tex.—Johnson v. City of Fort 
Worth, Com.App., 209 SW. 883. 

39. Mass.—Somerville v. Dlckerman, 
127 Mass. 272. 

44 C.J. p 596 note 37. 

40l Mass.—Somerville v. Dlckerman, 
supra. 

41. Ga.—J. S. H. Co. v. City of At¬ 
lanta, 17 S.E.2d 55, 198 Ga. 1. 

44 C.J. p 593 note 9. 
la. WlsoonsliL 

A holding In George Williams Col¬ 
lege V. Village of Williams Bay, *7 
N.W.2d 891, 242 Wls. 311, that the 
village could not lawfully contract to 
flree an owner of realty from liabil¬ 
ity for amount of benefits received 
by the owner of the realty from 
construction of a sewer, was held un¬ 
necessary to the decision In that 
opinion and should be withdrawn.— 
Marquette Homes. Inc. v. Town ot 


Greenfield, 18 N.W.2d 61, 244 Wls. 
588. 

42. Ga.—J. S. H. Co. v. City of At¬ 
lanta, 17 S.E.2d 55, 193 Ga. 1. 

Ky.—City of Paducah v. Southern 
Roads Co., 68 S.W.2d 765, 253 Ky. 
21—Chesapeake & O. B. Co. v. City 
of Morehead, 4 S.W.2d 726, 223 Ky. 
698. 

44 C.J. p 593 note 10. 

43. Ky.—^Walker v. Richmond, 189 
S.W. 1122, 173 Ky. 26, Ann.Cas. 
1918E 1084. 

44 C.J. p 693 note 11. 

44L Ga.—J. S. H. Co. v. City of At¬ 
lanta, 17 S.E.2d 55, 193 Ga. 1. 

44 C.J. p 594 note 12. 

45 . Ga.—J. S. EL Co. v. City of At¬ 
lanta, supra. 

44 C.J. p 594 note 13. 

46. Neb.—Browne v. Palmer, 92 N. 
W. 315, 66 Neb. 287. 

44 C.J. p 693 note 8. 

47. Ga.—^Atlanta v. Akers, 89 S.E. 
764. 145 Ga. 680. 

Ohio.—^Vrooman v. City of Toledo, 5 
Ohio App. 230, 26 Ohio Clr.Ct., 
N.S., 135—^Vrooman v. Toledo, 6 
Ohio App. 222, 26 Ohio CirCL, 
N.S., 129, 37 Ohio Cir.Ct 326. 

44 C.J. p 594 note IS. 
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48: Mo.—Miners’ Bank v. Clark, 158 
S.W. 597, 252 Mo. 20. 

44 C.J. p 594 note 16. 

49. Ky.—City of Paducah v. South¬ 
ern Roads Co., 68 SW.2d 765, 263 
Ky. 21. 

Ohio.—^Richards v. Cincinnati, 31 
Ohio St. 606—^Vrooman v. City 
of Toledo, 5 Ohio App. 230, 26 Ohio 
Clr.Ct.,N.S., 135—^Vrooman v. To¬ 
ledo, 5 Ohio App. 222, 26 Ohio Cir. 
Ct.,N.S., 129, 87 Ohio Clr.Ct. 326. 

44 C.J. p 594 note 15. 

XBdeliiilte eacemptioa 
Without approving the power of a 
municipality to enter into an agree¬ 
ment to exempt property from a 
specified and reasonably ascertain¬ 
able assessment, it has been held that 
the court has no hesitancy In con¬ 
demning as ultra vires and contrary 
to public policy an indefinite exemp¬ 
tion.—Cleveland v. Edwards, 143 N.E. 
181, 109 Ohio St 598. 

50. Ind.—^Town of North Liberty v. 
Davis. 199 N.E. 451, 102 Ind.App. 
490. 

Facts held sufflolent to 6how 
of agreement 

Ind.—Town of North Liberty v. 
Davis, supra. 

51. N.J.—^Ballagh Realty Co. v. Bor- 
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cost of street improvements is fixed by statute, un¬ 
der principles discussed supra § 1311, such liability 
cannot be lessened by contract between the company 
and the municipality.^^ 

Under some charter or statutory provisions a city 
may make a valid contract with a landowner who 
gives land to the city, or whose land is taken from 
him by the city, for a public purpose, that his other 
land abutting on or contiguous thereto shall be ex¬ 
empt from assessment for improvement of the land 
taken either entirely or to an extent designated by 
the contract, and authorized by the provision under 
which the contract is made.53 It has been said that 
:his is not an “exemption” in the sense in which 
that term is usually understood, but a substituted 
method of paying the purchase price of land ac¬ 
quired by the city,54 and charters and statutory pro¬ 
visions of the character under consideration have 
been held not invalid.®® Statutes or charters relied 
on to authorize an exemption are, however, subject 
to strict construction and will not be held to author¬ 
ize an exemption except where the language used 
plainly and unmistakably shows an intent to do so.®® 
In order that the landowner may avail himself of 
the exemption authorized, compliance with all the 
steps which the charter or statute requires to be 
taken as a condition of obtaining the exemption is 
necessary ;®7 and, where these steps have not been 
complied with, no estoppel can be claimed against 


the municipality by reason of any statement made 
by one of its officers.®® Where the validity of such 
a contract is conceded under statutory provisions in 
force when it was made, a subsequently enacted 
statute cannot nullify such contract, so as to give 
the municipality a right to collect assessments,®® 
and where the municipality attempts to assess in 
violation of contractual provisions its action in such 
respect is void and open to collateral attack.®® 

(2) Construction and Effect of Contract 

Contracts exempting property from liability to assess¬ 
ment for Improvements benefiting It should be strictly 
construed. 

Where contracts creating an exemption are up¬ 
held, they should be strictly construed,®^ and the 
exemptions must be expressed in terms too clear to 
admit of doubt.®® This rule applies with equal force 
in determining whether the contract creates an ex¬ 
emption®® and in determining the extent of the ex¬ 
emption if one is created.®^ Such contracts should, 
however, receive a reasonable construction to ac¬ 
complish the objects intended by the parties.®® 
Where a municipality in consideration of the con¬ 
veyance of a strip of land agrees to pay cash and 
also to construct and maintain at its own expense 
a graveled road, but thereafter on petition of land 
owners it repaves such road with a different mate¬ 
rial, the municipality may properly assess the cost 
on the owners of adjacent property.®® 


ongh of Dumont, 166 A. 491, 111 
X.J.LAW 82. 

Oral TaprMontatloBa 
City held not bound by oral repre¬ 
sentations of city officials, allegedly 
made at official hearing on street 
widening improvement, that expenses 
of improvement would not be as¬ 
sessed against property owners as 
local improvement.—Schacht v. City 
of Passaic. 168 A. 131, 11 N.J.Misc. 
770. 

52. La.—Shreveport v. Shreveport 
City R. Co., 29 So. 129, 104 La. 
260. 

53. Mass —^Kirchner v. City of 
Pittsfield, 44 N.E.2d 634. 312 Mass. 
342. 

X.C.—^Dudley v. City of CharlottSf 
27 S.K2d 782, 223 X.C. 638. 

Pa.—^In re Sewer Dist. No. 4, Nether 
Providence Tp., 24 A.2d 678, 148 Pa. 
Super. 7. 

44 C. J. p 594 note 22. 

5^ Minn.—In re Minnehaha Park¬ 
way. 209 N.W. 939. 167 Minn. 258. 

5& Minn.—In re Minnehaha Park¬ 
way. supra. 

44 C.J. p 594 note 24. 

66L N.T.—J. A A. McEechnie Brew¬ 
ing Go. Y. Canandaigua, 44 N.Y.S. 


817, 15 AppDiv. 139. affirmed 67 N. 
E. 1113, 162 N.Y. 631. 

44 C.J. p 695 note 26. 

67. N.Y.—Matter of Boulevard, 173 
N.Y.S. 28, 185 App-DIv. 815. 

44 C.J. p 595 note 27. 

58. N.Y.—^Matter of Boulevard, su¬ 
pra. 

69. N.Y.—City of Yonkers v. Yonk¬ 
ers R. Co., 6 N.Y.S.2d 519. 169 
Mlsc. 102, affirmed 13 N.Y.S.2d 
957, 267 APP-Div. 964, reargument 
denied 14 N.Y.S.2d 996, 257 App. 
Div. 1074, affirmed 27 N.E.2d 200, 
282 N.Y. 788. 

90. N.Y.—City of Yonkers v. Yonk¬ 
ers R. Co., supra. 

61. Minn.—In re Lake of Isles Park, 
188 N.W. 64, 163 Minn. 29. 

44 C.J. p 595 note 29. 

68. Minn.—^McCullough v. Minne¬ 
apolis Park Com’rs, 196 N.W. 1013, 
167 Minn. 278. 

63. HI.—^Lake St. El. R. Co. v. 
Chicago. 55 N.E. 721. 183 Ill. 76, 47 
L.RJL 624. 

44 C.J. p 695 note 81. 

64L Minn.—^In re Lake of Isles Park, 
188 N.W. 64, 162 Minn. 29. 

44 C.J* P 595 note 32. 


65. Mass.—Kirchner v. City of 
Pittsfield, 44 N.E.2d 634, 312 Mass. 
342. 

Faztionlar contracts or clansss coxu. 
Btmad 

(1) Generally. 

Ill.—^Village of River Forest v. 
Forbes, 2 N.E.3d 681, 286 IlLApp.. 
581. 

Minn.—^Hom v. City of Minneapolis, 
234 N.W. 289, 182 Minn. 172— 
Hunter v. City of Minneapolis, 213 
N.W. 916, 171 Minn. 309. 

Mo.—^Kansas City v. Kansas City 
Terminal Ry. Co., 28 S.W.2d 1006,. 
824 Mo. 461. 

Pa.—City of Pittsburgh v. Kruger, 
Com.PL, 92 Pittsb.Leg.J. 892. 

S.C.—Cheves v. City Council of" 
Charleston, 138 S.E. 867, 140 S.C. 
423. 

44 C.J. p 695 notes 31 [c], 82 [a]. 

(2) Cost of drams included.— 
Cheves v. City Council of Charleston, 
supra. 

(3) Subsequent Improvements not 
included.—^Delaware, L. & W. R. Co.. 
V. City of Orange, 142 A. 763, 6 
N.J.Misc. 809, affirmed 146 A. 913, 
106 N.J.Law 564. 

66. La.—State ex rel. Kleinert v. 
City of Baton Rouge, 134 So. 874, 
172 La. 408. 
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Rights of successors in interest. Where a city 
has power by agreement to exempt property from 
special assessments and does so, the right of ex¬ 
emption inures to the benefit of a purchaser of the 
property,especially where the covenant of ex¬ 
emption is expressly extended by the municipality to 
the assigns of the property owner to whom the ex¬ 
emption was granted.®* 

Apportionment between purchasers of separate 
parcels. Where a deed to a city recited that a stat¬ 
ed sum was to be deducted from subsequent assess¬ 
ments against designated lands, and the title to dif¬ 
ferent portions of land passed to different owners, 
and assessments were made on the different tracts 
separately, the amount agreed to be deducted should 
be apportioned among the separate tracts in pro¬ 
portion to the amount assessed.®* 

§ 1379. Violation of Authorizing Statute or 
Charter 

There must be at least a substantial compliance with 
charter and statutory requirements relating to municipal 
improvements In order to make the assessment valid. 

The requirements of statutory or charter provi¬ 
sions necessary to confer power to impose assess¬ 
ments or special taxes for local improvements must 
be followed at least substantially, a material de¬ 
parture therefrom rendering the assessment or spe¬ 


cial tax void;70 but a substantial compliance will 
be sufHcient.^^ A special tax or assessment will not 
be invalidated by a technical variation from the let¬ 
ter of the charter or statute conferring the power,^* 
or by a failure to comply with provisions that are 
merely directory,^® or by mere irregularities which 
do not essentially affect the proceedings.^* 

§ 1380. Departure from Ordinance, Resolu¬ 
tion, or Petition 

A municipal Improvement should be made in substan¬ 
tial compliance with the provisions of the ordinance, reso¬ 
lution, or petition In order that an assessment therefor 
may be valid. 

In order to give validity to special taxes or as¬ 
sessments for local improvements, they must be 
made in substantial conformity with the ordinances 
and resolutions providing therefor.^® Any depart¬ 
ure from the provisions of such ordinances and res¬ 
olutions will invalidate the assessment where it ma¬ 
terially affects the location,^® nature,^^ or extent*^® 
of the improvement, or the time for commencing*^* 
or completing®* it, or results in the use of mate¬ 
rials substantially different from those provided 
for;®l and this illegality cannot be cured by any 
subsequent attempt at confirmation of the assess¬ 
ment by the council.®* 

On the other hand, exact and literal compliance 


67. Neb.—Omaha ▼. Megeath, 64 N. 
W. 1091, 46 Neb. 502. 

Wash.—Washington Water Power 
Co. V. Spokane, 154 P. 829, 89 Wash. 
149. 

6& Wash.—^Washington Water Pow¬ 
er Go. V. Spokane, supra. 

•14 C.J. p 596 note 35. 

63. Minn.—Hunter v. Minneapolis, 
213 N.W. 916, 171 BClnn. 219. 

70. Ill.—Yillage of I«anslng v. Sund- 
strom, 39 If.mSd 987, 379 Ill. 121— 
Monahan v. City of Wilmington, 
159 N.B. 199, 328 IlL 242. 

Ky.—^Henry Blckel Co. v. City of 
Louisville, 137 S.W.2d 717, 282 Ey. 
38, 127 A.L.R. 1084. 

Mo.—City of Independence, to Use 
of Flournoy, v. Dickinson, 27 S.W. 
2d 1081, 224 Mo.App. 899. 

N.Y.—Sobol V. Common Council, etc., 
of City of Rome, 261 N.T.S. 274, 
233 App.Div. 158—^In re Schenec¬ 
tady Sewer Assessment, 236 N.T.S. 
465, 134 Mlsc. 810. 

Ohio.—Mallo v. Village of Dover, 
172 N.E. 841, 86 Ohio App. 84. 

Or.—Corpus Juris gnoted la Payette- 
Oregon Slope Irr. Dlst. v. Cougha^ 
nour, 91 P.2d 626, 627, 162 Or. 
458. 

Tenn.—City of Nashville v. Roberta, 
27 S.W.2d 1086, 160 Tenn. 612. 

44 C.J. p 696 note 40. 

Opportunity of abutting owner to i 


make improvement as prerequisite 
to assessment see supra § 1073. 
Power to levy generally see supra 69 
1294-1298. 

71. Or.—Gregor v. City of Portland, 
268 P. 743, 126 Or. 49. 

40 CJ. p 697 note 41. 

79L Mo.—Webb City v. Aylor, 147 
S.W. 214, 163 Mo.App. 156. 

Ohio.—^Damar Realty Co. v. City of 
Cleveland, 56 N.E.2d 806, 143 Ohio 
St. 469. 

44 C.J. p 697 note 42. 

73. Mass.—Collins v. Holyoke, 15 
N.E. 908, 146 Mass. 298. 

44 C.J. p 597 note 48. 

Method of payment 
Phllure to follow permissive pro¬ 
visions of a statute as to the method 
of paying for an improvement will 
not preclude a municipality from re¬ 
covering a special tax.—^People v. 
Howell, 162 N.E. 189, 830 Ill. 627. 

74. Ga.—City of Montezuma v. 
Brown Broa, 147 S.E. 80. 168 Ga 
L 

Ill.—Springer v. Chicago, 189 N.E. 

414, 308 ni. 856. 

44 aj. p 597 note 44. 

75. Colo^—Miller v. City and County 
of Denver, 6 P.2d 876, 89 Cola 
601. 

Ill.—Village of Wlnnetka v. Murphy, 
17 N.E.2d 42, 869 Ill. 465. 


Ohio.—Corpus Jwds dted in Rlesen- 
berg V. City of Cincinnati, 32 Ohio 
N.P.,N.S., 24, 27, affirmed 8 N.E.2d 
922, 52 Ohio App. 456. 

Tenn—City of Nashville v. Roberts, 
27 S.W.2d 1086, 160 Tenn. 612. 

44 C.J. p 597 note 46. 

Omission of, or defects in, ordinance 
authorizing improvement as affect¬ 
ing validity of assessment see in¬ 
fra 5 1381. 

76. Ohio.—Johnson v. Village of 
New Concord, 176 N.E. 689, 39 Ohio 
App. 9. 

44 C.J. p 598 note 47. 

77- Tenn.—City of Nashville v. 
Roberts, 27 S.W.2d 1086, 160 Tenn. 
612. 

44 C.J. p 598 note 48. 

78. Ill.—Chicago v. Terwllliger, 97 
N.E. 694, 253 Ill. 395. 

44 QJ. p 598 note 49. 

79. Mo^—Parker-Washington Co. v. 
Field, App., 289 S.W. 569. 

80. Mbw—Brunswick v. Beneoke, 282 
S.W. 169, 289 Mo. 807. 

44 C.J. p 598 note 51. 

81. Ohio.—^Meek v. Collinwood, 10 
Ohio Clr.Ct.,N.S., 9. 30 Ohio Clr.Ct. 
63. 

88. N.T.—In re Turfler, 44 Barb. 

46, 19 Abb.Pr. 140. 

44 C.J. p 598 note 63. 
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with the terms of the provisions under which the 
improvement is made is not necessary in order to 
fix the liability of the property holder to pay an as¬ 
sessment for the improvement; it is sufficient that 
there is a substantial compliance with the terms of 
the provisions.S3 A minor variance not prejudicial 
to the property- owners will be disregarded and 
such is the case in respect of a variance caused b}' 
the unlaw'ful act of the property owner complaining 
of the assessment ;S5 and, if more work is per¬ 
formed than was authorized, the cost of the au¬ 
thorized portion, if separable, may usually be as- 
sessed.S6* In case the work is intrusted to commis¬ 
sioners with power to make a change in the plan as 
it proceeds, it has been held that the fact that the 
work as completed is different from that described 
in the plan adopted by the council will not invalidate 
an assessment,37 and it has been held that it is not 
a material variance that an ordinance directed a lo¬ 
cal improvement to be paid wholly or in part b}' a 
special assessment on property benefited, and that 
the judgment recited that the ordinance required 
the improvement to be paid for in whole by such 
assessment, where the board of eminent domain 
commissioners found that no part of the cost should 
be borne by the city.33 

Variance from petition. Where the power to 
make the improvement is derived from a petition of 
the property owners, the work must be done accord¬ 
ing to the petition in order to sustain a local as¬ 
sessment to pay therefor,®^ but a minor variance 
from the provisions of the petition is not fatal.®® 


§ 1381. Omission of, or Defects in, Prelim¬ 
inary Proceedings 

a. In general 

b. Petition for improvement 

c. Resolution of intention or necessity 

d. Ordinance authorizing improvement 

e. Notice and hearing 

f. Estimate of cost of improvement 

a. In General 

Substantial defects in respect of preliminary proceed- 
ings invalidate an assessment for municipal Improve¬ 
ments. 

All preliminary proceedings required by charter 
or statute are essential steps to the validity of an 
improvement, and omission of such proceedings or 
substantial defects therein will invalidate an assess¬ 
ment and this is so although the property may 
have been benefited by the improvement.®® Fur¬ 
thermore, where the legislature has conferred on 
municipalities jurisdiction over local assessments, 
the council must, as such, in some manner initiate 
and set in motion the power so conferred, for un¬ 
less it does so the steps taken would be those of the 
individual members of the council instead of the 
council itself.®® Nevertheless, if there has been a 
substantial compliance with the requirements of the 
statute or charter under which the improvement is 
made, mere technical errors or irregularities in the 
proceedings which do not prejudice or affect the 
rights of the property owners interested will not 
invalidate the assessment ;®^ and this rule has some- 


83. N.J.—^Enneyer y. Borough of 
Harrington Park, 160 A. 671, 8 
N.J.Mi8C. 448. 

Tex.—Scanlan v. Gulf Bltulithio Co., 
27 S.W.2d 877, reversed on other 
grounds, ComA.pp., 44 S.W.2d 967, 
80 A.L.R. 852~Webb v. City of 
Fort Worth, Clv-A.pp., 28 S.W.2d 
791, error dismissed. 

44 C.J. p 698 note 65. 

Uore ohantf e In detail alter the as¬ 
sessment Is made will not amount 
to a change of plan so as to Justify 
interference by the court.—Arkansas- 
Missouri Power Co. v. Plggott Light, 
etc., Impr. Dist. No. 1, 271 S.W. 947, 
168 Ark. 882—44 CJ. p 212 note 18. 

84. Ky.—Anderson v. Bltzer, 49 S. 
W. 442, 20 Ky.L. 1460. 

44 C.J. p 598 note 56. 

85. Ky.—^Hood V. Lebanon, 15 S.W. 
516, 12 Ky.L. 813. 

44 aJ. P 698 note 57. 

80. S.D.—^Mason v. Sioux Falls, 51 
N.W. 770, 2 S.D. 640, 39 Am.S.R. 
802. followed In 51 N.W. 774, 2 S.D. 
652. 

44 aJ. p 698 note 68. 


87. N.J.—^Vanderbeck v. Jersey City, 
29 N.J.Law 441. 

88. Wash.—Spokane v. Miles, 131 P. 
206, 72 Wash. 5T1. 

89. La.—^Town of Ruston v. Adams, 
121 So. 661, 9 LaApp. 618. 

Neb.—^Hutchinson v. Omaha, 72 N.W. 
218, 52 Neb. 845. 

90. Ark.—^Ijaflin v. Board of Com'rs 
of Street Improvement Dist. No. 8 
of Mena, 166 S.W.2d 653, 205 Ark 
24. 

91. Ga —^Bower v. City of Baln- 
brldge. 148 S.E. 517, 168 Oa. 616. 

Ky.—^Hlcks V. City of Ashland, 71 
SW.2d 988, 254 Ky. 397. 

N.T.—Sobol V. Common Council, etc., 
of City of Rome, 261 N.T.S. 274, 
233 App.Div 158. 

44 C.J. p 599 note 63. 

98- Mo.—Municipal Securities Corp. 
V. Gates, 109 S.W. 85, 130 Mo.App. 
552. 

44 C.J. p 600 note 66. 

93. Wyo.—^Bass v. Casper, 206 P. 

1008, 208 P. 439, 28 Wyo. 387. 

94L Ala.—^Hamrick v. Town of Al¬ 
bertville, 122 So. 448, 219 Ala. 466. 
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Cal.—^Hannon v. Madden, 5 P.2d 4, 
214 Cal. 251. 

Mo.—City of Glendale ex rel. and to 
Use and Benefit of Keyes v. Arm¬ 
strong, App., 17 S.W2d 604, fol¬ 
lowed in City of Glendale ex rel. 
and to Use and Benefit of Keyes v. 
Werth, 17 S.W.2d 608 (2 cases). 
Neb.—Munsell v. City of Hebron, 220' 
N.W. 289, 117 Neb. 261. 

Or.—Austin v. Tillamook City, 254 
P. 819, 121 Or. 385. 

Pa.—Appeal of City of Erie, 147 A. 
58, 297 Pa. 260. 

Wyo.—^Henning v. Consolidated 

Building & Loan Co., 62 P.2d 540, 
60 Wyo. 316. 

44 C.J. p 600 note 66. 

OoaunlttlzLg oholoe of materials to 
dlSCretiOlL of r!nTwm< atiftTi tkrm 

Where plans for the Improvement 
of streets are drawn, the fact that 
the choice of several kinds of paving 
materials was left to the discretion 
of the commissioners, the cost or 
Improvements being definitely stated, 
does not render the plans so indefi¬ 
nite and uncertain as to fall to ad¬ 
vise the property owners of the im- 
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times been expressly affirmed by charter or statu¬ 
tory declaration but such statute, of course, is 
without effect to cure jurisdictional defects.®® The 
grant of an extension of time for completion of 
work duly authorized by ordinance may be by sim¬ 
ple resolution without invalidating special taxes or 
assessments, where neither statute nor contract re¬ 
quires an extension to be by ordinance.®^ 

b. Petition for Improvement 

Where a petition Is requielte, Its absence or Insuffi¬ 
ciency will Invalidate an assessment for a municipal 
Improvement. 

It is generally held that, where a statute or char¬ 
ter requires a petition by property owners for the 
making of a local improvement, such requirement 
is jurisdictional, and where no petition is filed, or 
the petition filed is not in compliance with the re¬ 
quirements, an assessment for an improvement made 
is void,®® as in the case of assessments for sewers®® 
or street improvements.! On the other hand, in the 
absence of any such requirement, a petition is not 


necessary to the validity of the assessment.® 
c. Besolution of Intention or Necessity 

Absence or Insufficiency of a required resolution of 
Intention or necessity ordinarily Invalidates an assess¬ 
ment for a public Improvement. 

Although there is authority to the contrary,® or¬ 
dinarily an assessment will be held void and unen¬ 
forceable for lack or insufficiency of a resolution of 
intention^ or necessity.® However, mere irregulari¬ 
ties in the passage of a resolution not prejudicial 
to the rights of the property owners will not affect 
the validity of an assessment to pay for improve¬ 
ments made by virtue of such resolution,® and it has 
been held that, although a street has been opened 
under a resolution which is jurisdictionally defec¬ 
tive, this will not affect assessments thereafter made 
in entirely independent proceedings for sidewalk 
and sewer construction in the street, in accordance 
with charter provisions.^ Moreover, if a resolution 
of such character is not required by statute, its ab¬ 
sence or insufficiency will not invalidate the as¬ 
sessment.® 


provement to be made and to Invali¬ 
date the asaesament.—Conway v. Dla- 
trlct Impr. Com’ra. No. 20, 265 S.W. 
46, 166 Ark. 487. 

Delay in proceeding under ordi¬ 
nance ordering Improvement of aev- 
eral streets will not be regarded as 
unreasonable unless conditions have 
changed.—Peters v. Kash, 25 S.W.2d 
1025, 283 Ky. 362. 

Beduotioii in award 
Owners of property assessed for 
cost. of public jiarklng space could 
not complain that assessment was 
reduced by reason of an appeal by 
village and subsequent settlement by 
reduction In the award.—Ambassap- 
dor Management Corp. v. Incor¬ 
porated Village of Hempstead, 58 N. 
Y.S.2d 880, 186 Mlsc. 74, affirmed 62 
N.Y.S.2d 165, 270 App.Dlv. 898, ap¬ 
peal dismissed 69 N.E.2d 819, 296 
N.Y. 666, certiorari denied 67 S.Ct. 
971, 330 U.S. 836, 91 L.Ed. 1282. 

95. N.Y.—Conde v. Schenectady, 68 
N.E. 130, 164 N.Y. 258. 

44 C.J. p 601 note 67. 

Wis—Johnston v. Oshkosh, 21 
Wls. 184. 

44 C.J. P 601 note 68. 

97. Mo—City of Jackson, to Use 
of Cape County Sav. Bank, v. 
Houck. 43 S.W.2d 908, 226 Mo.App. 
835. 

99. Fla.—Simmons v. Fessenden, 149 
So. 21. Ill Fla. 88. 95 A.L..R. 112. 
Mich—^Nichols V. Tallmadge, 245 N. 

W. 621, 260 Mich. 576. 

Tenn.—City of South Fulton v. 
Parker, 66 S.W.2d 853, 117 Tenn. 
App. 15. 

44 C.J. p 601 note 71, p 200 note 19. 


zrnmber of signers 

(1) When municipality is given 
power to construct public improve¬ 
ment and assess cost against abut¬ 
ting property, only on petition signed 
by a designated proportion of the 
property owners to be affected, ab¬ 
sence of the requisite petition Is a 
jurisdictional defect, fatal to city's 
right to enforce assessment when 
offered in defense to a suit for that 
purpose.—Johnson City v. Carnegie 
Realty Co., 64 S.W.2d 507, 166 Tenn. 
665. 

(2) A paving assessment could not 
be challenged on ground that peti¬ 
tion for paving was void ab initlo for 
lack of requisite number of sig¬ 
natures, where records of city 
showed the required number of sig¬ 
natures, since petition was, at most, 
voidable.—Cleveland v. City of Spar¬ 
tanburg, 194 S.E. 128, 1S5 SC. 873, 
followed in Hudgens v. City of Spar¬ 
tanburg, 194 S.E. 187, 184 S.C. 152. 

99. Minn.—^Hawkins v. Horton, 97 
N.W. 1053, 91 Minn. 285. 

1. Fla.—Simmons v. Fessenden, 149 
So. 21, 111 Fla. 83, 95 A.L..R. 112. 

Mich.—^Nichols V. Tallmadge, 245 N. 

W. 521, 260 Mich. 676. 

Tenn.—Johnson City v. Carnegie 
Realty Co., 64 S.W.2d 607, 166 
Tenn. 655—City of South Fulton 
V. Parker, 65 S.W.2d 853, 117 Tenn. 
App. 15. 

44 C.J. p 201 note 31, p 194 note 55 
Cc]. 

2. Kan.—Taneyhlll v. Kansas City, 
3 P.2d 645, 133 Kan. 725. 

N.M.—Ellis v. New Mexico Constr 
Co., 201 P. 487, 27 N.M. 312. 
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N.Y.—^In re Schenectady Sewer As¬ 
sessment, 236 N.Y.S. 456, 134 Misc. 
810. 

XTot Jnzlsdloldoiial 
Where a statute provides that a 
petition of a designated number of 
property owners may be filed with 
the council for a designated improve¬ 
ment, the filing of the petition la not 
a jurisdictional prerequisite, and a 
failure to file is a mere irregularity 
which may be waived and an assess¬ 
ment Is not void where such Irregu¬ 
larity has been waived.—^Redding v. 
Spokane, 142 P. 664, 8l Wash. 263. 
265—Collins V. Ellensburg, 122 P. 
1010, 68 Wash. 212. 

8. Ind.—^Hughes v. Parker, 48 N.E. 

248, 148 Ind. 692. 

44 C.J. p 601 note 73. 

4 . W.Va.—Moundsvllle v. Yost, 83 

S.E. 910, 76 W.Va. 224. 

44 C.J. p 601 note 74. 

Sesolation held sufflolent 
Cal —City Const. Co. v. Kenny, 266 P. 
601, 83 Cal.App. 240. 

5. Mo.—^Doemker v. City of Rich¬ 
mond Heights, 18 S.W.2d 394, 322 
Mo. 1024, followed in Lelly v. City 
of Richmond Heights, 18 S.W.2d 
401. 

44 C.J. p 601 note 75. 

BesolntiLoxi held sufficient 
Iowa.—Chicago, R. I. & P. Ry. Co. v. 
Town of Dysart, 223 N.W. 871, 208 
Iowa 422. 

6. Or.—^Dillon v. Beacom, 184 P. 
778, 135 P. 336, 67 Or. 118. 

44 C.J. p 601 note 77. 

7. N.Y.—Bussing v. ML Vernon, 91 
N.E. 643, 198 l^f.Y. 196. 

8. Mo.—City of Salisbury, to Use of 
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d. Oidinance Anthoxiziiig Improvement 

A municipal improvement made in the absence of a 
required ordinance of authorization will not support an 
assessment. 

Where an ordinance authorizing a municipal im¬ 
provement is necessary to validity, under principles 
discussed supra § 1104, an improvement made in the 
absence o£ any ordinance or under an invalid or¬ 
dinance will not support an assessment,^ as there is 
nothing on which a subsequent proceeding can 
resL^O Where an improvement is made without an 
ordinance authorizing it, the passing of an ordi¬ 
nance after the work on the improvement is com¬ 
pleted serves no purpose whatever, and an assess¬ 
ment levied to pay for such improvement is void.^^ 
However, in a proceeding to charge a property 
ovmtT for an improvement built in one district, any 
defect in an ordinance relating to another district 
will not affect his liability.^* 

It will be sufficient if the ordinance is in substan¬ 
tial compliance with the charter or statute,and 
the assessment will not be invalidated for mere ir¬ 
regularities in its passage,^^ or because it failed to 
fix the time for the completion of the work^s or to 
fix the value of the lots assessed,^^ or because the 
ordinance provided that the tax installments should 


not beg^n to draw interest until a day later than 
that provided by statute.Also it has been held 
that mere reference, in an ordinance confirming an 
initial ordinance under which was levied an as¬ 
sessment, to the initial ordinance as having been 
amended, without more, did not suffice to establish 
lack of authority for a proceeding resulting in a 
decree assessing the cost of an improvement 
against defendant’s property-^* Where the charter 
does not require the ordinance to designate the man¬ 
ner in which the cost of the improvement to be 
made is to be apportioned, the fact that the ordi¬ 
nance in attempting to do so does not follow the 
manner of apportionment provided by the charter 
does not render the assessment invalid, provided 
there is nothing to mislead the property owners.^® 

Fixing grade. It has been held that the grade 
must be duly established by an ordinance before an 
assessment may lawfully be made for a street im¬ 
provement.®® 

e. Notice and Hearing 

Ordinarily tha giving of a notice required In pre¬ 
liminary proceedings Is essential to the validity of an as¬ 
sessment for a public Improvement. 

Although there is authority to the contrary,®! it 


Baxter v. Schooler, 53 S.W.2d 267, 
831 Mo. 291, 84 AJLiR. 1153~-Gity 
of Glendale ex reL and to Use and 
Benefit of Keyea v. Armstrong, 
App., 17 S.W.2d 604. foUowed In 
City of Glendale ex reL and to 
Use and Benefit of Keyea v. 
Worth. 17 S.W.2d 608 (2 cases). 

9. HL—City of Des Plaines v, 
Boeckenhauer. 60 N.E 2d 483, 383 
Ill. 475—City of Kankakee v. Dunn, 
169 N.E. 251, 337 Ill. 391—Village 
of Lena v. Kable, 158 NJS. 409, 827 
Ill. 246. 

44 C.J. p 601 note 80. 

Departure from ordinance as affect¬ 
ing validity of assessment see su¬ 
pra S 1880. 

NUmhez of readings 
Where paving and zoning ordi¬ 
nances were not read three times, as 
required by charter, street paving 
and assessment therefor were Illegal. 
—City of Mllledgeville v. Jeanes, 135 
S.K 218, 42 G8.APP. 105, followed in 
City of Mllledgeville v. Wall. 165 
S.B. 221, 42 GaA.pp. 110. 

10. 111.—Lovlngton v. Gregory, 122 
N.B. 504, 287 la 169. 

11. Kan.—Newman v. Emporia^ 4 P. 
816, 82 Esn. 456. 

44 C.J. p 602 note 82. 

BatUtoatton 

A street sprinkling cuBsessment was 
not Invalid because order of city 
council authorizing sprinkling and 


assessment was not adopted until 
after sprinkling had been done, since 
the order ratified the work previously 
done and was the equivalent of origi¬ 
nal authority.—City of LoweU v. 
Lowell Bldg. Corporation, 84 N.K2d 
618. 809 Mass. 165. 

12. Ark.—Gregg v. Stuttgart, 116 8. 
W. 394, 88 Ark. 697. 

13. U.S.—^Bank of Burlington v. City 
of Murphysborob C.CLA.I11., 96 F.2d 
899. 

Ky.—Ormsby v. City of London, 294 
S.W. 1025, 220 Ky. 148. 

44 CLJ. p 602 note 85. 

14. Ala.—^Bradford v. City of Hunts- 
vlUe. 112 So. 200, 215 Ala. 591. 

Cal.—^Fleming v. City of Los An¬ 
geles, 16 P.2d 865, 127 Cal.App. 
699. 

44 C.J. p 602 note 86. 

15k Mo.—^Hund v. Rackllffe, 91 S-W. 

600. 193 Mo. 312. 

44 C.J. p 602 note 87. 

116. Ohio.—Strauss v. Cincinnati, 10 
Ohio Dec. (Reprint) 783, 28 Glnc.L. 
Bui. 869. 

17. HI.—Bradford v. Pontiac, 46 N. 
E. 794, 165 Ill. 612. 

18L Ala—^Bradford v. Huntsville, 
112 So. 200, 216 Ala. 591. 

19- Ky.—^Fox V. Middlesborough 
Town Co., 28 S.W. 776, 96 Ey. 262, 
16 Ey.L. 465. 

aa IlL—People V. Meerts, 108 NJS. 
67, 267 lU. 210. 
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Md.—Patterson v. Baltimore City, 
91 A. 966, 124 Md. 168. 

44 C.J. p 194 note 65 [d] (1), p 699 
note 63 [a]. 

Fixing of grade snllloleiLily kliowii 
Ky.—Stewart v. Town of South Ft. 

Mitchell, 55 S.W.2d 87. 246 Ky. 406. 
Mo.—City of Glendale ex rel. and to 
Use and Benefit of Keyes v. Arm¬ 
strong, App.p 17 S.W.2d 604, fol¬ 
lowed in City of Glendale ex rel. 
and to Use and Benefit of Keyes v. 
Worth, 17 S.W.2d 608 (2 cases). 
Za Zowa 

(1) It has been held that an as¬ 
sessment for paving alley for which 
no grade had been established was 
Invalid.—Walter v. City of Ida 
Grove, 218 N.W. 985, 203 Iowa 1068. 

(2) However, under statutory pro¬ 
visions, the fixing of the grade has 
been held not Jurisdictional and a 
subsequent ordinance fixing the 
grade to conform to the Improve¬ 
ment will prevent the assessment 
from being invalid.—^People’s Inv. Co. 
V. City of Des Moines, 241 N.W. 
464, 218 Iowa 1378—44 C.J. p 194 
note 55 [1]. 

(3) Prior to the statute, a con¬ 
trary conclusion was reached.—^Hub- 
bell V. Bennett, 106 N.W. 876, 130 
Iowa 66. 

91. Ind.—^Pittsburgh, etc., R. Go. v. 

Fish, 63 N.E. 464, 168 Ind. 625. 

44 C.J. p 608 note 95 [a]. 
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is generally held that the requirement of notice of 
a proposed improvement and an opportunity to be 
heard must be observed and that failure to give no¬ 
tice, or to give the particular notice prescribed, will 
invalidate an assessment for the improvement ,22 un¬ 
less notice or a defect in the notice given is waived^s 
or unless the property owners have in some manner 
estopped themselves to rely on the objection.24 
Substantial compliance with the provisions regard¬ 
ing notice will be sufficient,^^ and it has been held 
that property owners are put on notice concerning 
municipal improvements by the actual doing of the 
work.2® 

Curative statute. It has been held that failure to 
give a proper notice is not cured by a statute pro¬ 
viding that no error or informality in the proceed¬ 
ings not affecting the substantial justice of the tax 
itself shall affect its validity ;27 but there is author¬ 
ity not in accord with this view.28 

Failure to enter of record proof of notice of the 
time and place of the hearing of objections to the 
making of an improvement will not vitiate an as¬ 
sessment on collateral attack.29 

f. Estimate of Cost of Improvement 

Failure to make required estimates of cost will gen¬ 
erally Invalidate an assessment for a public Improvement. 

Where preliminaxy estimates of the cost of a pub¬ 


lic improvement are required by charter or statute, 
under principles discussed supra § 1099, a failure to 
make such estimates or to make them in the man¬ 
ner required constitutes a fatal defect in the pro¬ 
ceedings which will invalidate the assessments,2^ 
in the absence of some special statutory provision 
limiting or modifying this rule .21 However, an as¬ 
sessment will not be invalidated by reason of irreg¬ 
ularities in the making of the estimates which are 
technical merely and not of a character to work 
injury to the property owners interested.®^ 

§ 1382. Invalidity of, or Irregularity in, Con¬ 
tract 

a. In general 

b. Bids 

c. Time of completing work 

<L Conditions imposing unauthorized bur¬ 
dens on property 

e. Irregularities not invalidating contract 
a. In General 

A valid aaietament for a public Improvement may not 
be made fbr work done under a void contract. 

A valid assessment for a public improvement may 
not be made for work done under a void contract.®® 
Failure to comply with mandatoiy provisions in re¬ 
spect of the contract for improvements will invali- 


22. N.Y.—^Eimlarazit Industrial Sav. 
Bank v. City of New York, 62 N. 
Y.S.2d 87, affirmed In part and 
reversed in part on other grounds 
66 N.Y.S.2d 507. 271 App.Dlv. 330, 
affirmed 77 N.K3d 800, 297 N.Y. 
795. 

Okl.-^Whlte V. Buzan, 267 P. 249, 130 
Okl. 267. 

44 C.J. p 602 note 94. 

Necessity of notice see supra 5S 
1094-1096. 

BaUzoad company; hearing 
Where statute provided that a rail¬ 
road company should be given op¬ 
portunity to be heard relative to ma¬ 
terial which should be used in Im¬ 
proving street space between and 
adjacent to company's tracks, failure 
to afford such opportunity rendered 
assessment for such improvement 
uncollectable against company since 
right to be heard was part of due 
process in subjecting company to as¬ 
sessment.—City of Yonkers v. Yon¬ 
kers R. Co., 6 N.Y.S.2d 519, 169 Mlsc. 
102, affirmed 13 N.Y.S.2d 967, 257 
App.Dlv. 964, reargument denied 14 
N.Y.S.2d 995, 257 App.Dlv. 1074. af¬ 
firmed 27 N.E.2d 200. 282 N.Y. 783. 

Want of actual notice will not In¬ 
validate the assessment where notice 
of necessity was duly published in 
compliance with provisions of posl- 


! tlve law.—Connelly Bros. v. Dunlap, 

89 P.2d 166, 170 Okl. 148. 

23. Colo.—^Hildreth v. Ijongmont, 
106 P. 107, 47 Colo. 79. 

44 C.J. p 603 note 96. 

Waiver of objections to assessment 
see infra S§ 1474-1477. 

21. Iowa.—Gllcrest v. Des Moines, 
187 N.W. 1072, 139 N.W. 662, 167 
Iowa 625. 

44 C.J. p 608 note 97. 

25. Cal.—^Bums v. Casey, 109 P. 
94, 13 Cal.App. 164. 

44 C.J. p 603 note 99. 

26L N.J.—Ploch V. City of Clifton, 
18 A.2d 646, 126 N.J.L.aw 199. af¬ 
firmed 21 A.2d 733, 127 N.J.Law 
228, and Plog v. City of Clifton, 
21 A.2d 732, 127 N.J.L.aw 228. 

27. Wls.—Johnston v. Oshkosh, 21 
Wls. 184. 

2a Cal.—City Constr. Co. v. Kenny, 
266 P. 601, 83 Cal.App. 240. 

44 C.J. P 603 note 8. 

2a Ind.—^Bloomington v. Phelps, 49 
N.R 681, 149 Ind. 696. 

sa Mo.—Williams v. Eybskmann, 
App., 247 S.W. 203. 

44 C.J. P 608 note 6. 

Filing estimate 

Ohio.—^Kasch v. City of Akron, 126 
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N.E. 61, 100 Ohio St. 229—Swigart 
V. City of Barberton, App., 61 N. 
E.2d 419. 

31. Minn.—^McKuslck v. Stillwater, 
46 N.W. 769, 44 Minn. 872. 

44 C.J. p 608 note 7. 

32. Ill.—^Helple v. Washington, 76 
N.E. 864, 219 Ill. 604. 

44 C.J. p 603 note 9. 

Absolute accuracy 

(1) It Is not essential to the 
validity of the assessment that the 
preliminary estimate of the cost of 
an improvement should be absolutely 
accurate since a reasonable margin 
for miscalculation must be allowed. 
—Miller V. Portland, 161 P. 728, 78 
Or. 165—44 C.J. p 603 note 10. 

(2) Relatively small mistakes in 
the estimate will not invalidate the 
assessment.—Chicago v. Davis, 97 N. 
E. 700, 263 ni. 404—44 CJ. p 604 note 
11 . 

33. Ga.—^Bower ▼. City of Baln- 
brldge, 148 S.E. 517, 168 Oa. 616— 
Sanders v. Gainesville, 81 S.B. 215, 
141 Ga. 441. 

Iowa.—Chicago, R. I. & P. Ry. Co. v. 
Town of DyssLTt, 228 N.W. 871, 208 
Iowa 422. 

Mo.—^Flinn v. Gillen, 10 S.W.2d 928, 
'820 Mo. 1047. 

44 C.J. p 604 note 12. 
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date an assessment therefor.®^ Accordingly, while 
a substantial compliance with the requirements of 
charter, statute, or ordinance governing the letting 
and making of contracts for local improvement is all 
that is necessary,35 a substantial failure to comply 
with these requirements will defeat assessments for 
the improvements contracted for,3® as in the case of 
failure to make an assessment before letting the con¬ 
tract,37 failure to enter into^s or to execute^® the 
contract within the time prescribed b}’ statute, fail¬ 
ure to have plans and specifications for the work 
on file at the time the contract is let,^® failure to an¬ 
nex specifications to the contract,^! failure to refer 
the contract to a committee of the council,^2 fail¬ 
ure to require the bond prescribed by statute,‘*3 or 
failure to give notice of the letting of the contract,^^ 
or delay in confirming the contract as the result of 
a collusive understanding between the contractor 
and municipal officers so that the contractor can 
have more than a reasonable time for doing the 
work>5 

So also the assessment will be avoided where the 
city enters into a contract at a price exceeding the 


estimate of the probable cost of the work in viola¬ 
tion of the statute authorizing the work,^5 or a con¬ 
tract which gives a designated municipal officer 
power to increase or decrease the cost of an im¬ 
provement by requiring a greater or lesser amount 
of material as he shall determine,®7 or a contract 
which is awarded on proposals to do the work in sl 
substantially different way from that w-hich was 
contemplated when the notice was published for re¬ 
ceiving such proposals.43 It has been held that an 
assessment is invalidated by a substantial failure to 
comply with requirements as to letting and making 
contracts although the cost of the improvement was- 
not in fact increased by reason of the manner in 
which the contracts were let.^® 

b. Bids 

Failure to observe requirements as to advertising' 
and letting the contract on competitive bidding Invalidates 
an assessment for a public Improvement. 

A failure to advertise for bids®® in the manner 
prescribed by statute®! or for the required length of 
time,53 to follow requirements as to letting the con¬ 
tract on competitive bids,®® or to open and award 


34. Ind.—Leeds v. Warren-Scharf 
Asphalt Pav. Co., 86 N.E. 510. 43 
Ind.App. 786. 

ilo.—Michel V. Taylor, 127 S-W. 949, 
143 Moj^ipp. 688. 

44 as. p 217 note 76. 

3Sm Ark.—^Main v. Fort Smith, 5 S. 

W. 801. 49 Ark. 480. 

44 C.J. p 604 note 16. 

33. Iowa.—Chicago, R. I. & P. Ry. 
Co. V. Town of Dysaxt, 223 N.W". 
371, 208 Iowa 423. 

Ky.—Jenkins v. City of Bowling 
Green, 64 S.W.2d 457, 251 Ky. 119. 
44 C.J. p 604 note 17. 

37. Wis —Burnham v. Milwaukee, 
143 X.W. 1067, 155 Wls. 90. 

38L Mont—Cooper v. Bozeman, 169 
P. SOI, 54 Mont 277. 

44 C.J. p 604 note 21. 

39. Mo.—^Marshall v. TTlsdom, 106 
S.W. 1078, 127 Mo.App. 640. 

40. Mo.—Jones v. Plummer, 118 S. 
W. 109, 137 Mo.App. 837. 

44 C.J. p 604 note 23. 

41. Cal.—Gray v. Richardson, 57 P. 
885, 124 Cal. 460. 

48. Ky.—^Worthington v. Covmgton, 
82 Ky. 265. 

4& Mo.—^Ford V. Excelsior Springs 
Land, etc., Co., App., 228 S.W. 860. 
44 CU. p 604 note 26. 

44. Mo.—Clapton v. Taylor, 49 Mo. 
App. 117. 

44 C.J. p 605 note 27. 

45. Mo.—Brigham v. Hickman, 116 
S.W. 449, 136 MoJtpp. 216. 


.48. Okl.—Morrow v. Barber Asphalt 
Pav. Co., Ill P. 198, 27 Okl. 247. 

47. Or.—Miller v. Portland, 151 P. 
728, 78 Or. 163. 

40. N.T.—^People ▼. Van Nort, 65 
Barb. 381. 

49. Maas.—Warren v. Boston St. 
Com’rs., 62 N.E. 951, 181 Mass 6. 

44 C.J. p 604 note 18. 

50. Mo.—Independence v. Knoepker, 
114 S.W. 1129, 134 Mo..^pp. 601. 

44 C.J. p 605 note 33. 

Advertising after completion of 
part of work by contractor Is not a 
compliance with statutory require¬ 
ments, and such an irregularity Is 
fatal to the assessment.—Johnson 
City V. Carnegie Realty Co., 64 S.W. 
2d 507, 166 Tenn. 655. 

Tardy permission to dispense with 
advertising 

Where a statute provides that any 
board, when about to do any work, 
the estimated cost of which shall 
equal or exceed a designated amount, 

I unless the mayor gives written au¬ 
thority to do otherwise, shall In¬ 
vite proposals therefor by advertise¬ 
ment, an indorsement and approval 
by the ma^'or on a contract after It 
IS made and a similar indorsement at 
that time of the request for permis¬ 
sion to dispense with advertisement 
for bids are not a sufficient compli¬ 
ance with the statute.—Warren v. 
Boston St. Com'rs., 62 N.E. 951, 181 
Maas. 6. 

51. Ky.—City of Sebree v. Powell, 
298 S.W. 1103, 221 Ky. 478. 
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N.T.—^Helwig v. GloversvlUe, 158 N. 
T.S. 475. 

58. Or.—Watson v. Salem, 164 P. 

567, 1184, 84 Or. 666. 

44 C.J. p 605 note 85. 

53. Iowa.—City of Des Moines v. 
Horrabln, 215 N.W. 967, 204 Iowa 
683. 

Ky.—City of Sebree v. Powell, 298 S. 

W. 1103, 221 Ky. 478. 

Tenn.—Johnson City v. Carnegie 
Realty Co., 64 S.W.2d 507, 166 
Tenn. 665. 

44 C.J. p 605 note 86. 

Xavltlng bids 

Where statute required city coun¬ 
cil to Invite proposals of bids on> 
street paving and city had streets 
paved without complying with such 
requirement, assessments made 
against a railroad company for pav¬ 
ing space between and adjacent to 
company's tracks were void.—City 
of Yonkers v. Yonkers R. Co., 6 N.Y. 
S.2d 519, 169 Mlsc. 102, affirmed 
13 N.Y.S.2d 957, 267 App.Dlv. 964. 
reargument denied 14 N.Y.S.2d 996,. 
257 App.Div. 1074, affirmed 27 N.E.2d 
200, 282 N.Y. 783. 

Effect of lack of bid 

Ky.—^Tompkinsville v. Miller, 241 S. 

W. 809, 195 Ky. 148. 

44 C.J. p 217 note 77. 

Failure to object 

Tax bills for Improvement held not 
Invalid, where aldermen rejected bids 
and made different contract with 
bidder without objection from plain¬ 
tiffs.—Gast V. Langston, MoJ\j>p., 15 
S.W.2d 353. 
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bids in the manner prescribed by law®* has been 
held to invalidate an assessment for a municipal im¬ 
provement, even though the cost was not increased 
by disregard of the statute.66 A variance from the 
statutory requirement as to the amount to be de¬ 
posited with the bid will avoid the assessment.®* 

c. Time of Completing Work 

A contract allowing a longer time for completion of 
the Improvement work than that designated by the ad¬ 
vertisement for bids may Invalidate an assessment. 

Where an advertisement for bids for work to be 
done on a local improvement designates the time 
within which the work must be completed, a con¬ 
tract allowing a longer time for the completion of 
the work than that so designated may be held void 
for fraud and to invalidate assessments to pay there- 
for.B7 Where the time for completion of the work 
on an improvement is fixed by ordinance, a contract 
which attempts to prescribe a longer time than that 
so fixed is ineffective for that purpose. In so far 
as the contract is in conflict with the ordinance, the 
latter is controlling as far as the validity of an as¬ 
sessment is concerned.BS However, it is immaterial 
to the validity of a special tax or assessment that 
the contract provided for completion of the work 
within a shorter time than the advertisement speci¬ 
fied, where the municipal authorities rejected bids 
and made a different contract.®* 

d. Oonditions Imposing XJnanthorized Burdens 

on Property 

A municipal Improvement contract containing unau¬ 
thorized conditions having a tendency to increase the 
cost of the work and the amount of the assessments will 
Invalidate the assessments. 

The insertion in an improvement contract of con¬ 
ditions, the necessary or probable effect of which is 
to increase the cost of the work and impose on 


property liable to assessment for the improvement 
an additional burden not authorized by charter, stat¬ 
ute, or municipal legislation by virtue of which the 
improvement is made, renders the contract and the 
assessments made thereunder void.®* This princi¬ 
ple has been applied to contracts requiring the con¬ 
tractor to assume ''all risk of damages to property 
along or near the line of work,”®i and to contracts 
providing that all loss or damage arising from the 
nature of the work to be done under the contract 
shall be sustained by the contractor®* or which, in 
addition to a provision of this nature, contain other 
provisions that all loss or damage arising from any 
unforeseen obstructions or difficulties which may 
be encountered in the prosecution of the work, or 
from the action of the elements or from any en¬ 
cumbrances on the lines of the work, shall be sus¬ 
tained by the contractor.®® So also a contract con¬ 
taining a prohibition against the employment of 
alien or convict labor has been condemned ;®^ but it 
has been held that, where it is not shown that such 
provisions restricted the bidding or increased the 
cost, an assessment will not be invalidated by con¬ 
tractual stipulations against use of alien labor,®® 
or by provisions against the use of alien labor and 
prohibiting a longer day’s work than eight hours.®® 

Requiring reconstruction or repair. A contract 
requiring the contractor to make repairs for a des¬ 
ignated period on the improvement constructed by 
him regardless of the causes making the repairs 
necessary renders the contract and assessments 
made thereunder void where there is no lawful au¬ 
thority for imposing the cost of general repair work 
on the property liable for the cost of the improve¬ 
ment ;®7 and it has been held that the length of the 
period for which the contractor is bound to make 
repairs does not affect the operation of this rule.®® 
The effect of such a contract is to impose on the 


54L Cal.—^Edwards v. Berlin. 66 F. 
482, 123 Cal. 644. 

65. Mass.—Warren v. Boston St. 
Com’rs., 62 N.E. 951, 181 Mass. 6. 

66. N.T.—^Helwisr v. Gloversvllle, 
168 N.T.S. 476, 

87. Mo.—^Koch V. Missouri Inter- 
River Drain. Diet., App., 257 S.W. 
176. 

44 C.J. p 605 note 4'1. 

68. Mo.—^Maplewood v. Martha Inv. 

Co., App., 267 S.W. 63. 

44 C.J. p 605 note 42. 

Time for performance of contract by 
contractor: 

Generally see supra i 1195. 

As airectingr validity of assessment 
see Infra 5 1388 b. 

68. Mo.—Gast v. Liansston, App., 16 
S.W.2d 868. 


60. Wls.—^Boyd v. Milwaukee, 66 N 
W. 603, 92 Wls. 466. 

44 C.J. p 606 note 45. 

Bztra compensatloB. 

Illegal payment of extra compen¬ 
sation to sewer contractor may in¬ 
validate an entire assessment for 
sewer construction.^—Application of 
Keep, 245 N.Y.S. 321, 188 Misc. 194, 
reversed on other grounds In re 
Keep. 260 N.Y.S. 237, 237 App.Div. 
877, affirmed Keep v. City of Lock- 
port. 188 N.E. 80, 262 N.Y. 696. 

61. Ala.—^Inge v. Mobile Board of 
Public Works. 33 So. 678, 135 Ala. 
187, 93 Am.S.R. 20. 

44 C.J. p 606 note 46. 

68. Cal.—^Van Loenen v. Gillespie, 
96 P. 87, 162 Cal. 222. 
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63. C€tl.—^Van Loenen v. Gillespie, 
supra. 

6^ Ala.—Inge v. Mobile Board of 
Public Works, 83 So. 678, 135 Ala. 
187, 93 Am.S.R. 20. 

44 C.J. p 606 note 49. 

66. IlL—^Hamilton v. People, 62 N. 
E. 533, 194 Ill. 133. 

68. Ill.—Treat v. People, 62 N.E. 
891, 196 Ill. 196. 

67. Neb.—Robertson v. Omaha, 76 
N.W. 442, 55 Neb. 718, 44 L.R.A. 
634. 

44 C.J. p 606 note 53. 

6& Cal.—Alameda Macadamizing 
Co. V. Pringle, 62 P. 394, 130 Cal. 
227, 80 Am.S.R. 124, 62 L.R.A.;^.S.. 
264. 

44 CJ. p 606 note 64. 
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property liable to assessment for the improvement 
an additional burden for which it is not liable 
and it is further objectionable as requiring payment 
for the repairs before they are made.^0 

On the other hand, a contract which merely guar¬ 
antees the proper construction of the particular im¬ 
provement and binds the contractor for a specified 
time to make repairs or to do reconstruction work 
rendered necessary 1^' defective construction or by 
the use of defective materials is valid, and enforce¬ 
able assessments may be imposed thereunder.^i 
Provisions of this character do not imply that mon¬ 
ey raised by special taxation is to be applied to the 
purpose of keeping the improvement in repair,^^ 
and impose no additional burden on property sub¬ 
ject to be assessed for the improvement^^ 

a Irregalaiities Not Invalidating Contract 

Nonjurlsdictlonal Irregularities In the letting of con¬ 
tracts to which timely objection Is not taken will, as a 
general rule, be regarded as Insufflclent to Invalidate an 
assessment for municipal Improvements. 

Mere irregularities in the letting of contracts for 
local improvements that do not go to the jurisdic¬ 
tion to make assessments and to which objections 
are not taken in the time and manner prescribed by 
charter or statute cannot be availed of to invalidate 
the assessment and this rule, which has been 
reaffirmed by legislation in some jarisdictions,^^ has 
been applied in cases where the contract did not 
conform exactly with the ordinance or advertise¬ 
ment for bids,78 where the contract was made by 
de facto officers,^^ where the estimates of the work 
to be done were incorrect,"^* where the council in¬ 
stead of doing so itself directed the clerk to publish 


the requisite notice for bids,79 where there was a 
failure to conform to the statutory requirements as 
to the manner of advertising for bids,®** and where 
the notice for bids did not specify the penalty of the 
bond, it not being claimed that the contract was un¬ 
fairly given out or that it was let on too favorable 
terms.si 

The rule has also been applied where the con¬ 
tractor’s bond was insufficient,*^ where the council 
accepted a single bid for two separately authorized 
improvements, there being no evidence that the 
price of construction would have been less if sep¬ 
arate bids had been received, or that any harm had 
been done to the property owners subject to assess¬ 
ment,*® where a preliminary bond accompanying a 
contractor’s proposal to do the work was less than 
the required amount, if subsequently a contract was 
regularly entered into, a bond for due performance 
was given as required by law, and the work per¬ 
formed to the satisfaction of the authorities,*^ 
where one of the sureties on the contractor’s bond 
required by charter was the contractor’s partner, 
there being no showing of improper influence or 
unfair effect,** where conditions were inserted in 
the contract which, although unauthorized, were in 
no way prejudicial to the rights of the property 
owners,** where the contract embraced work out¬ 
side of the assessment district,*? and where there 
was delay in letting the contract, not caused by the 
contractor, he having entered into the contract with 
reasonable promptitude and proceeded speedily with 
the work in compliance therewith.** 

Where the contractor has substantially complied 
with the contract for an improvement, the property 


89. CaL—^Bzx)wn v. Jenks, 32 P. 701, 
98 Cal. 10. 

44 C.J. p 606 note 55. 

7a Wash.—^McAllister v. Tacoma, 
87 P. 447, 658, 9 Wash. 272. 

71. Ind.—Shank v. Smith, 61 N.XL 
932, 157 Ind. 401, 55 L.IUL 564. 

44 C.J. p 607 note 58. 

72. IlL—Cole V. People, 43 N.B. 607, 
161 Ill. 16. 

73. Neb.—Robertson v. Omaha, 76 N. 
W. 442, 55 Neb. 718. 44 li.RJL 534. 

44 CJ. P 607 note 60. 

74. U.S.—Pield V. Barber Asphalt 
Pav. Co., Mo.. 24 S.Gt. 784, 194 U. 
& 618, 48 L.Ed. 1142. 

Ga.—^ty of MllledaevUle v. Jeanea, 
156 S.E. 218, 42 Ga.App. 106, fol¬ 
lowed in City of Mllled^revllla v. 
Wall. 155 S.B. 291, 42 Ga.App. 110. 
Tex.—Power v- City of Bredkenridge, 
ClvJLpp., 290 S.W. 872. 

44 CJ. p 607 note 62. 

dty ooDiptrolIO!E*a faUiize to Join 
ill oontraot for pating street did not 


invalidate assessment.—Gulf Paving 
Co. V. Lofstedt, 188 S.W.2d 155, 144 
Tex. 17. 

No deposit 

Lien for paving held enforceable, 
although contractor did not make de¬ 
posit and execute bond.—^Blanton v. 
Town of Wallins, 291 S.W. 372. 218 
Ky. 295. 

76. Iowa.—Ottumwa Brick, etc., Co. 
V. Alnley. 80 N.W. 510, 109 Iowa 
386. 

44 CJ. p 607 note 68. 

78. Iowa.—Ottumwa Brick, eta, Co. 
V. Alnley, supra. 

77- Ky.—^Wendt v. Berry, 157 S.W. 
1116, 154 Ky. 586, 45 L.RA..,N.S., 
1101, Ann.Cas.l915C 498. 

7a Okl.—Paula Valley v. Carter. 284 
P. 617.108 Okl. 111. 

44 C.J. p 607 note 66. 

79. N.T.—Gilmore v. Utica, 29 N.E. 
841. 181 N.T. 26. 

44 CJ. p 607 note 67. 
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8a Iowa.—Koonts v. Centerville, 
148 N.W. 490. 161 Iowa 627. 

44 CJ. p 608 note 68. 

81. N.T.—^Leonhardt v. Tonkers, 187 
N.T.S. 27, 195 App.Dlv. 284. 

BSL Ind.—Christ Church United 
Brethren v. Rausch, 23 N.E. 717, 
122 Ind. 167. 

McL—^Dashlell v. Baltimore, 45 Md. 
615. 

8a Mo.—Williams v. l^bskmann. 
App., 247 S.W. 203. 

84. Cal.—Greenwood v. Morrison, 60 
P. 971, 128 Cal. 350. 851. 

44 CJ. P 608 note 71. 

sa Mo.—^Kurtz V. Knapp, 106 S.W. 

537, 127 Mo.App. 608. 
sa Mo.—^Excelsior Springs v. Ktten- 
son, 96 S.W. 701, 120 MoAj^P. 215. 
44 CJ. p 608 note 73. 

87. Mo.—^Prendergast v. Richards, 2 
Mo.App. 187. 

44 CJ. p 608 note 74, 

8a Mo.—^Heman Constr. Co. v. Ly¬ 
on. 211 S.W. 68, 277 Mo. 628. 
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owners will not be relieved from liability for the 
cost thereof by reason of the fact that the plans 
were defective,®® and after the completion of the 
work a property owner cannot question the sufficien¬ 
cy of a power of attorney under which the contract 
was entered into.®® 

§ 1383. Nonperformance of Contract 

a. In general 

b. Time of performance 

c. Effect of acceptance by municipality 

a. In General 

A substantial failure In performance of a contract for 
a municipal Improvement ordinarily Invalidates the as¬ 
sessment therefor. 

Except where otherwise provided by statute,®^ 
failure to perform the work on a municipal im¬ 
provement in substantial compliance with the terms 
of the contract will usually defeat an assessment,®® 
even though the contractor has given a guaranty 
bond to keep the improvement in repair and make 
good any defects during a number of years desig¬ 
nated.®® Nevertheless, a substantial compliance 
with the contract is all that is necessary ;®4 the law 
does not require literal compliance;®® and a slight 
variation from the contract that does not materially 
affect the character of the work or the cost may not 
be urged as a defense against the assessment.®® 
Where an omission is one for which the property 


owner is legally responsible, he may not avoid lia¬ 
bility for assessment because of such omission.®^ 

Changes authorised by contract. Material chang¬ 
es necessary to render the improvement effective 
will not affect the validity of tax bills issued to pay 
for the improvement where the contract authorized 
changes in the work vrith a proportionate alteration 
of the price.®® 

b. Time of Performance 

Failure to perform a contract for public Improve¬ 
ments within the time set by contract or under a valid ex¬ 
tension thereof will Invalidate an assessment. 

Nonperformance of an improvement contract 
within a fixed or reasonable time will invalidate an 
assessment therefor,®® where both ordinance and 
contract fix the time for the completion of the work, 
and the period fixed in both is the same, a failure 
to perform within that time invalidates the assess¬ 
ment,^ notwithstanding the contract also provided 
for a per diem penalty for failure to complete the 
work within the time fixed,® in which circumstances 
time is considered of the essence of the contract;® 
but where both the ordinance and the contract, in 
addition to fixing a time limit for completion of the 
work, provide a per diem penalty for failure to com¬ 
plete the work within the time fixed, time is not of 
the essence of the contract and failure to complete 
the work within the time so fixed will not invali¬ 
date the assessment.® 


89. Mo.—^Blribbs ▼. Lynch, etc., 
Constr. Co, App., 215 S.W. 778. 

90. Cal.—^McVerry v. Boyd, 26 P- 
885, 89 Cal. 804. 

91. Ala.—^Hood V. Bessemer, 104 Bo. 
825. 213 Ala. 225. 

44 aj. p 608 note 78. 

92. Mo.—Casteel v. Dearmont. 299 
S.W. 816. 221 Mo.App. 1217. 

Neb.—Cullmsham v. City of Omaha, 
12 N.W.2d 124. 148 Nebw 744. 

44 aj. p 608 note 79. 

WFA paxUolpatlon 

Where paving contract was let on 
contractor's bid providing for WFA 
participation, special assessments to 
pay for such Improvements, which 
were void because assessments in¬ 
cluded wages of woricmen not fur¬ 
nished by WPA could not be declared 
valid because total amount paid was 
less than would have been required 
under contract based on alternative 
bid without WPA participation.— 
CulUngham v. City of Omaha, 10 N. 
W.2d 615, 143 Neb. 744, rehearing de¬ 
nied 12 N.W.2d 124. 148 Neb. 744. 

98. Iowa.—Atkinson v. Webster 
City. 158 N.W. 478. 177 Iowa 669. 
94L Mo.—City of Glendale ex rel. 
and to Use and Benefit of Keyes v. 


Armstrong. App., 17 S.W.2d 804. 
followed In City of Glendale ex reL 
and to Use and Benefit of Keyes v. 
Werth, 17 S.W.2d 608 (2 cases). 
Tex.—Gulf Paving Co. v. Lofstedt, 
188 S.W.2d 156, 144 Tex. 17. 

44 C.J. P 608 note 81. 

ZmpeiEfeotlons not fatal 

An assessment was held not to be 
Invalidated for nonperformance of 
the contract to build a sidewalk by 
the facts that sidewalk prevented 
water from abutting property drain¬ 
ing Into ditch, that It cracked under 
strain of trucks crossing it. and that 
a piece of concrete spalled off the 
sidewalk.—Stewart v. Town of South 
Ft Mitchell. 55 S.W.2d 37, 246 Ky. 
406. 

95. Mo.—St Louis V. Ruecddng, 184 
S.W. 657, 282 Mo. 825., 

9& Mo.—^Trimble v. Stewart 158 S. 

W. 1086, 168 MoApp. 276. 

44 C. J. P 609 note 88. 

97. Ky.—Carey-Reed Co. ▼. Sisco. 

64 S.W.2d 480, 251 Ky. 22. 

PailuxB to oouieot sewer 
In action to enforce sewer assess¬ 
ment abutting property owners could 
not complain of failure to build con¬ 
nection from sewer to property line 
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where they did not take sAvantage of 
ordinance providing that city would 
put In connections at its own expense 
when abutting property owners In¬ 
dicated where they wanted them.— 
Carey-Reed Co. v. Sisco, supra. 

98. Mo.—Stover v. Springfield, 162 
S.W. 122, 167 Mo.App. 328. 

99. Mo.—Casteel v. Dearmont, 299 
S.W. 816, 221 MoApp. 1217. 

44 C.J. p 609 note 88. 

Delay In acoeptanoe of woxfc complet¬ 
ed In time 

A contractor who actually com¬ 
pleted a street Improvement within 
the time fixed by the contract was 
entitled to assessment, notwithstand¬ 
ing the street superintendent’s delay 
in acceptance of the work until after 
the time fixed had expired.—^Federal 
Constr. Co. v. Newhouse. 199 P. 519. 
186 CaL 284. 

1. Mo.—NelU T. Gates, 64 S.W. 460, 
152 Mo. 585. 

44 C.J. p 609 note 87. 

2. Mo.—^Nelll V. Gates, supra. 

3L Mo.—Neill V. Gkites, supra—^Rose 
V. Trestrail, 62 Mo.App. 352. 

A Mo.—Sedalla v. Smith, 104 S.W. 

16. 20« Mo. 346. 

44 C.J. p 609 note 90. 
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Where both ordinance and contract prescribe the 
time for completion of the work and a longer time 
is granted by the contract, the time limitation fixed 
by the ordinance is controlling and failure to com¬ 
plete the work within the time fixed by ordinance 
will invalidate the assessment, although the work 
was completed within the time fixed by the con- 
tract.5 Conversely, where the contract requires 
completion of the work within less time than pre¬ 
scribed by ordinance, a failure to complete the 
w'ork w’ithin the time fixed by the contract w’ill in¬ 
validate the assessment.^ 

Where there is no definite time fixed for the com¬ 
pletion of the improvement in .the ordinance order¬ 
ing it, and where the contract entered into in pur¬ 
suance thereof does not make time of the essence 
of the contract, completion within a reasonable time 
will authorize an assessment for the work but com¬ 
pletion within a reasonable time is necessary,^ and 
what is a reasonable time is a question of fact to 
be determined by consideration of the attending cir¬ 
cumstances.® Where, how'ever, the contract fixes 
the time definitely and certainly within w'hich the 
work must be completed at all events and no time 
is fixed by statute or ordinance, time is of the es¬ 
sence of the contract, and if the work is not com¬ 
pleted within the time so fixed an assessment for 
the work done under the contract is void.^® 

^ Extension, Where the contract authorized an ex¬ 
tension of time, the allowance of an extension, if 
not beyond the reasonable limit wuthin which the 
improvement in 'vdew of the circumstances should 
be completed, will not invalidate the contract or ob¬ 


viate liability for the assessment.^ A failure to 
perform the work wuthin the extended time, howev¬ 
er, invalidates an assessment therefor.^® Where 
work under an improvement contract is not com¬ 
pleted within the time fixed by the contract and an 
extension of time is refused and the contract de¬ 
clared at an end by the council and the contractor 
proceeds to complete the work, no assessment can 
be made to pay the cost thereof.^® Where, howev¬ 
er, an ordinance provides that an extension granted 
after expiration of the contract shall relate back 
to the date of original expiration, work completed 
within such an extension will support an assess- 
ment,i4 and the courts have upheld the validity of 

such an ordinance.^® 

An unauthorized extension of time for perform¬ 
ance of the work under an improvement contract 
will invalidate an assessment for work done in pur¬ 
suance thereof.^® However, an invalid delegation 
to a municipal officer of authority to extend the 
time for the completion of the contract will not in¬ 
validate tax bills issued to pay for it where the au¬ 
thority so delegated was not exercised.^^ 

c. Effect of Acceptance by Municipality 

A municipality’s acceptance of the work ordinarily la 
so far conclusive of its conformance to contract require¬ 
ments as to support an assessment therefor. 

A municipality's acceptance of work ordinarily 
will sustain a special tax or assessment, being re¬ 
garded as conclusive that the work conforms to the 
contract,^® in the absence of a showing of bad 
faith, 1® fraud or collusion,20 lack of due regard for 


5. Mo.—^Maplewood v. Martha Inv. 
Co., App., 267 S.W. 63. 

44 C.J. p 605 notes 42, 43. 

Failure of contract to conform with 
provisions of ordinance as to time 
of completing work as affecting 
validity of the assessment see su¬ 
pra § 1382 c. 

6. Mo.—^Maplewood v. Martha Inv. 
Co., supra. 

7. Mo.—^Hemau v. Gilliam, 71 S.W. 
163, 171 Mo. 258. 

44 C.J. P 609 note 92. 

8. Mo.—^Paal v. Burress, 133 S.W. 

330, 152 Mo.App. 89—Sparks v. 

Villa Rosa Land Co., 74 S.W. 120. 
99 MOA.PP. 489. 

Tex.— Corpus Jlizls dted la Fisher v. 
L. B. Whitham & Go.. 39 S.W.3d 
869, 872. 120 Tex. 616. 79 A.L.H. 
1095. 

9. Mo.—^EUlgert v. Barber Asphalt 
Pav. Co., 81 S.W. 496. 107 Mo.App. 
385. 

44 C-J. P 609 note 94. 

la Cal.—^Barber Asphalt Pav. Co. 


V. Bancroft, 1S8 P. 743, 167 Cal. 
186. 

44 C.J. p 610 note 95. 

11. Iowa.—^Hubbell v. Des Moines, 
160 N.W. 701, 168 Iowa 418. 

44 C.J. p 610 note 99. 

18. Mo.—Childers v. Holmes. 68 S. 

W. 1046, 95 Mo.App. 154. 

44 CJ. p 610 note 1. 

13. Gal.—^Mappa v. Los Angeles. 61 
Cal. 309. 

14. Cal.—Gallagher v. J. W. Wright 
& Sons Inv. Co.. 261 P. 1041, 86 Cal. 
App. 553. followed in 261 P. 1043 
(first case). 86 Cal.App. 800. 

16b Cal.—Gallagher v. J. W. Wright 
& Sons Inv. Co., 261 P. 1041, 86 Cal. 
App. 563, followed in 261 P. 1048 
(first case), 86 Cal.App. 800. 

16. Cal.—-Kelso v. Cole, 53 P. 853, 
121 Cal. 121. 

44 C.J. p 610 note 2. 

17. Mo.—^Maplewood v. Martha Inv. 
Co., App., 267 S.W. 63, followed 
in Maplewood v. Mississippi Val- 

1152 


ley Structural Steel Co., 267 S.W. 
I 67. 

18. Ky —O'Mara v. Town of Mt. 
Vernon, 185 S.W.2d 676. 299 Ky. 
401. 

Tex—^Fisher v. L. E. Whitham & Co., 
39 S.W.2d 869. 120 Tex 516. 79 A. 
L.R. 1095—Scanlan v. Continental 
Inv. Co., C1V.APP., 142 S.W.2d 432, 
error dismissed. Judgment correct. 
44 C.J. p 610 note 8. 

19. Tex—^Fisher v. L. E. Whitham 
& Go.. 39 S.W.2d 869, 120 Tex 616, 
79 A.L.R. 1095. 

20. Ky.—O’Mara v. Town of Mt. 
Vernon, 185 S.W.2d 675, 299 Ky. 
401. 

44 C.J. p 610 note 4 . 

PxMia shown 

Where contractors were permitted 
to use material prohibited by speci¬ 
fications after notice of its use, and 
base and topping were not construct¬ 
ed CLCCording to specifications, a.ccept- 
ance of paving by city council op¬ 
erated as fraud on property owners, 
releasing them A:om liability on xxtv- 
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the rights of property owners,®! or mistake,®® or the 
application of an erroneous principle of law.®® On 
the other hand, it has also been held that a mu¬ 
nicipality’s acceptance of the work is conclusive only 
where there was a substantial compliance with the 
terms of the contract,®4 and that lot owners could 
not be compelled to accept a defective sewer and 
pay the full contract price therefor under special as¬ 
sessment, where the city council on behalf of the 
city accepted certain money, under stipulation with 
the contractors, in settlement for defects in the con¬ 
struction of the sewer, and the money so accepted 
was not deducted from the contract price, but went 
into the general fund of the city.®® 

The fact that the contractor failed to comply with 
a guaranty to keep the improvement in repair for 
a designated period will not affect the right to en¬ 
force payment of the tax bills issued for the cost of 
the improvement.®® 

§ 1384. Giving Rebates to Property Owners 

Giving or ofTerlng rebates to property owners by the 
successful bidder for a contract for a local Improvement 
may Invalidate assessments. 

The giving of, or offering to give, a secret re¬ 
bate to some of the abutting property owners by the 
successful bidder for a contract for a local improve¬ 
ment to induce them not to oppose the improvement, 
at a time when their opposition might be sufficiently 
effective to prevent the bidder from obtaining the 
contract, is a fraud which may invalidate the con¬ 
tract and assessments made thereunder to pay the 
cost of the improvement.®^ On the other hand, an 
offer by a contractor for a public improvement of a 
discount to those paying their tax bills promptly 
and not contesting their validity, which was open to 
all property owners, did not invalidate the tax bills 
whether made before or after the letting of the con¬ 
tract.®® Also, the contractor may, after finishing 


the work, allow a discount to one person on the pay¬ 
ment of his tax bill as this could not directly or in¬ 
directly affect the other property holders;®® and it 
has been held that a charter, providing that a pri¬ 
vate agreement with a person liable to be assessed 
for the work to accept from him a lower price than 
named in the contract shall avoid the assessment as 
to all others, has no reference to a private contract 
between a contractor and property owners for the 
doing of street work directly for them and not un¬ 
der contract with the city.®® 

§ 1385. Completion of Improvement before 
Assessment and Enforcement of 
Payment 

Whether or not the work on a public Improvement 
must be completed before levy and enforcement of assess¬ 
ments depends on the provisions of the statutes or ordi¬ 
nances. 

Under some statutes municipal authorities are au¬ 
thorized to levy an assessment after the completion 
of the work,®! and where it is so provided by statute 
or ordinance, expressly or by necessary implication, 
the improvement must be completed before an as¬ 
sessment therefor can be made.®® A substantial 
compliance with this requirement will, however, be 
sufficient;®® and when the contract is closed and 
work accepted, the fact that, for reasons approved 
by the governing body, some unit of construction 
was omitted does not avoid the assessment.®® Un¬ 
der provisions requiring completion of work be¬ 
fore assessment, no assessment can be made on the 
completion of one kind of work before the other is 
also completed, where the contract for the two kinds 
of work is entire;®® but the rule is otherwise where 
the contract is not entire;®® and where the statute 
manifestly intends assessments to be made for dif¬ 
ferent sections of the improvement as soon as in 
each case it can reasonably be done, the commis- 


insT certificates.—Southwest Inv. Co. 
V Partin, Tex.Civ.App., 83 S.W.2d 
766. 

SI. Tex.—^Fisher v. L. B. Whltham 
& Co., 39 S.W.2d 869, 120 Tex. 616, 
79 A.L.R. 1095. 

flS. Ky.—O’Mara v. Town of Mt. 
Vernon. 185 S.W.2d 675, 299 Ky. 
401—Russell v. Whitt, 170 S.W. 
609, 161 Ky. 187. 

as. Or —^Hui^hes’ v. Portland, 100 P. 

942. 53 Or. 370. 

44 C.J. p 610 note 6. 
at Tex.—^Fisher v. L. B. Whltham 
& Co., 89 S.W.2d 869, l20 Tex. 616, 
79 A.L..R. 1095. 

at Iowa.—Bennett v. Brnmetabur^r, 
116 N.W. 582, 138 Iowa 67. 
as. Mo.—Jones v. Barber Asphalt 
63 C. J.S.—73 


Pav. Co., 160 S.W. 276, 174 Mo.App. 
393. 

44 C.J. P 611 note 9. 

27. Mo.—^Kurtz v. Knapp, ICS S.W. 

637, 127 Mo.App. 608, 612. 

44 C.J. p 611 note 11. 

2& Mo.—^Rackllffe - Gibson Constr. 
Co. V. Zlelda-Forsee Inv. Co., 156 
S.W. 66, 170 Mo.App. 93. 

29. Mo.—^Kurtz v. Knapp, 106 S.W. 

637, 127 Mo.App. 608. 

SO. Cal.—^Ransome - Crummey v. 

Coulter, 171 P. 308, 177 Cal. 674. 

44 C.J. p 611 note 14. 

31. N.T.—^In re Roberts, 81 K.Y. 
62. 

44 C.J. P 611 note 21. 

32. Ill.—City of Chester v. ICennedy, 
176 N.B. 430, 344 IlL 224. 
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N.J.—Ploch V. Citv of Clifton, 18 A. 
2d 546, 126 NJLaw 199, affirmed 
21 A.2d 738, iS'i N.J.l4aw 228 and 
Ploff v. City cf Clifton, 21 A-2d 
732, 127 N.J.Law 228. 

44 C.J. p 611 note 22. 

St Mo.—^Porter v. B. J. Boyd Pav., 
etc., Co., 112 S.W. 236, 214 Mo. 1. 
44 C.J. p 612 note 23. 

St Ala.—^Hood V. Bessemer, 104 So. 

825, 218 Ala. 226. 

44 C.J. p 612 note 24. 

36. N.J.—Quinlan v. Cross, 138 A. 

398, 102 N.J.LAW 654. 

44 ax p <612 note 26. 

St Mo.—ON’eenan v. Smith, 60 Mo. 
292—Galbreath v. Newton, 45 Mo. 
App. 312. 

44 C. J. P 612 note 27. 
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sioners cannot wait until the whole improvement 
has been completed before making the assessment.^^ 

It has been held competent for a municipality to 
construct a sewer system in sections and to levy 
assessments for each portion as it is completed 
and it has also been held that a tax levy may be 
made for constructing water mains to serve prop¬ 
erty beyond the city limits without outlining in ad¬ 
vance the boundaries of the territory affected.S8 
On the other hand, where a statute or ordinance 
requires completion of the whole work, the comple¬ 
tion of part will not sustain an assessments^ 

The courts have upheld the validity of statutes 
permitting assessments to be made before comple¬ 
tion of improvements,SI and it has also been held 
that, in the absence of any requirement by charter 
or ordinance to that effect, it is not essential to the 
validity of an assessment that the improvement be 
completed before the assessment is made,S2 or even 
that the order for construction should have been 
made.ss Moreover, it has been held that even a 
requirement that the assessment be made before 
execution of the work is merely directory and need 
not be strictly followed.ss 

Enforcement of payment It has been held that 
payment cannot be enforced until the improvement 
is completed,S5 or at least the part thereof for 
which the particular property is assessed.^^ On the 
other hand, it has also been held that, in the ab¬ 
sence of statute requiring completion before as¬ 
sessment, property owners may be compelled to pay 
an assessment before completion of the work,^7 and 
that, too, although the work may never have been 
completed owing to the exhaustion of the estimate 
made by the engineer.^® 

37. Mass.—Crofts v. Board of As¬ 
sessors of North Adams, 158 N.E. 

661, 261 Mass. 191. 

44 C.J. P 612 note 28. 

38. Kan.—Alber v. Kansas City, 25 
P.2d 364, 138 Kan. 184. 

39. Kan.—^Barrett v. City of Osawa- 
tomie, 289 P. 970, 131 Kan. 50. 

4a N.J.—^Ploch V. City of Clifton, 18 
A2d 546, 126 N.J Law 199, af¬ 
firmed 21 A.2d 733, 127 N.J.Law 
228 and Plogr v. City of Clifton, 21 
A.2d 732, 127 N.J.Law 228. 

Owners’ riirlit to object 
Owners in front of whose property 
sidewalk was completed were not 
precluded from attacking validity of 
assessments under ordinance which 
required entire improvement to be 
completed before assessments could 
be levied, since owners had right un¬ 
der ordinance to expect that not only 
were they to furnish safe walking for 
others, but that others would furnish 


§ 1386. Nonpayment of Damages for Prop¬ 
erty Taken or Injured 

Ordinarily the failure of a municipality to ascertain 
or pay damages for property taken for improvements 
will not invalidate assessments therefor. 

Failure of a municipality to ascertain or pay dam¬ 
ages for property injured or taken in making a pub¬ 
lic improvement does not invalidate the assess¬ 
ment^® even though such damages equal or exceed 
the benefits derived from the improvement,®® and 
cannot be availed of as a defense to an action to 
enforce the assessment,®^ in the absence of some 
statute expressly or by implication providing other¬ 
wise,®® the remedy of the parties injured being by 
an action for damages.®® Where, however, a stat¬ 
ute requires an adjudication of damages before col¬ 
lecting the assessment, the requirement is manda¬ 
tory and the right of the city to collect the assess¬ 
ment is suspended until the adjudication is made.®^ 
Under statutes providing that no special assessment 
shall be made until after acquisition of the land nec¬ 
essary therefor, a municipality is not entitled to con¬ 
firmation of a special assessment where it has mere¬ 
ly permissive use of part of the necessary land and 
lacks title thereto.®® 

§ 1387. MaMng of Improvements by Proper¬ 
ty Owners 

In the absence of legislation providing otherwise, the 
fact that a property owner has himself made Improve¬ 
ments will not relieve him of liability for the cost of those 
made by the municipality. 

In the absence of legislation providing otherwise, 
the fact that a property owner has improved the 
street in front of his property does not exempt him 
from liability to assessment for the cost of an im- 

Mo.—St. Louis V. Clemens, 86 Mo. 
467. 

47. Wash.—^Felker v. New What¬ 
com, 47 P. BOB, 16 Wash. 178. 

4a Wash.—^Felker v. New Whatcom, 
supra. 

49. Ohio.—Schick v. City of Cincin¬ 
nati, 155 N.E. 555, 116 Ohio St. 16. 
44 C.J. p 613 note 36. 

6 a N.J.—Worth V. Westfield, 80 A. 
104, 81 N.J.Law 301. 

51. Mo.—Springfield v. Baker, 56 Mo. 
App. 637. 

52. Ohio.—Schick v. Cincinnati, 155 
N.E. 656. 116 Ohio St. 16. 

sa N.J.—Greater Newark Associ¬ 
ates V. Newark, 76 A. 745, 79 N.J. 
Law 331—Sproul v. Stockton, 62 A. 
275, 73 N.J.Law 168. 

64. Ohio.—Schick v. Cincinnati, 155 
N.B. 555, 114 Ohio St. 16. 

56. Ill.—Village of Wlnnetka v. 
Murphy. 17 N.B.2d 42, 369 IlL 466. 


safe walking for them.—^Ploch v. 
City of Clifton. 18 A2d 546, 126 N.J. 
Law 199, affirmed 21 A.2d 733, 127 N. 
J.Law 228, and Plog v. City of Clif¬ 
ton, 21 A.2d 732, 127 N.J.Law 228. 
41. Mass.—^In re Adams, 43 N.E. 

682, 165 Mass. 497. 

44 C.J. p 611 notes 15,16. 

4a Cal.—Hayne v. San Francisco, 
162 P. 625, 174 Cal. 185. 

44 C.J. P 611 note 17. 

4a Cal.—^Hayne v. San Francisco, 
142 P. 625, 174 Cal. 185, followed 
In Telegraph Hill Neighborhood 
Ass’n V. San Francisco, 162 P. 630, 
174 Cal. 814. 

44. N.T.—^Doughty ▼. Hope, 3 Den. 
249. 

45. Ohio.—Cincinnati v. Cincinnati, 
etc., Co., 26 Ohio St. 345. 

44 C. J. p G12 note 29. 

4a Iowa.—Tuttle V. Polk, 60 N.W. 
733, 92 Iowa 433. 
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provement made by the city,especially where the 
improvement made by the property owner was not 
beneficial,®*^ or where, as a condition to obtaining 
permission to make the improvement, he agreed not 
to protest against the inclusion of his property in an 
assessment district;®® and the fact that an abutter 
on a river has dredged a channel sufficient for his 
own use does not preclude the city from widening 
the channel and making an assessment therefor on 
his land.®® A property owner cannot, by voluntarily 
making an improvement suitable to his convenience, 
preclude the municipality from improving it in ac¬ 
cordance with statutory authority to do so and from 
assessing his property for a part of the cost of con¬ 
structing the improvement, whether or not he re¬ 
ceives additional benefitsand this is so whether 
he made the improvement with or without the con¬ 
sent of the municipality.®! So an assessment for 
a street improvement will not be declared invalid by 
a court as a levy of a double assessment, although 
a property owner may have laid his own curb and 
gutter, where the ordinance ])rovided for a rebate 
in such instance and there is no showing that the 
owner has applied to the local authorities in ad¬ 
vance for relief thereunder.®® 

However, where a property owner has, under leg¬ 
islative authority for so doing, made improvements 
on the street in front of his property to the satis¬ 
faction of the municipal authorities, he is not sub¬ 
ject to assessment for street improvements con¬ 
structed by the city in front of other properties 
abutting on the same street as a part of the general 
improvement of the street;®® and, under a statute 
providing that the expense of a street improvement 
is to be apportioned and assessed on the lands front¬ 
ing on the street, if the city accepts an improvement 
made by a property owner on that part of the street 


in front of his property, his land must be excluded 
from an assessment for an improvement by the city 
of the rest of the street since it has made no im¬ 
provement in front of his property.®^ If an ordi¬ 
nance is relied on to exempt from assessment one 
who has improved the street in front of his proper¬ 
ty, tlicre must be a strict compliance with the pro¬ 
visions of the ordinance in order to obtain the ex¬ 
emption.®® 

§ 1388. Giving Property Owners Opportunity 
to Do Improvement Work 

Noncompliance with a statutory requirement that 
property owners be notified of a proposed Improvement 
and afforded an opportunity to do the work themselves 
before being assessed therefor will Invalidate an assess¬ 
ment. 

Where by statute property owners arc required to 
be notified of a proposed improvement and given an 
opportunity to perform the work of improvement 
themselves, a noncompliance with this requirement 
will render void any assessment against them for 
the improvement;®® and an ordinance under such 
statute which fails to provide for the giving of an 
opportunity to the owners to do the work will be set 
asidc.®7 However, these provisions have no appli¬ 
cation except to the class of improvements specifi¬ 
cally therein designated,®® and the fact that a suffi¬ 
cient time was not allowed for the doing of the 
work will not invalidate the assessment where, not¬ 
withstanding the notice, the property owners ex¬ 
pressed no desire to do the work and took no step 
in that direction.®® So, if property owners, al¬ 
though given the opportunity, fail to do the work 
within the time required, the council need not pro¬ 
ceed immediately thereafter to do the work, but may 
defer action for a specified time without giving the 
properly owners another opportunity to do the work 
themselves.*^® 


661 . Ky.—Sparks v. Barbor Asphalt 
Pav. Co., 112 S.W. 830. 139 Ky. 7G9, 
774, 130 Am.S.R. 402, 22 L..It.A.,K. 
S., 877. 

44 C.J. P 613 note 43. 

57. Wash.—^NTorthern Pac. B. Co. v. 
Raymond, 134 P. 1047, 76 Wash. 
322. 

Previous existc^nce of similar Im¬ 
provement as alTectinf;: Issue of 
bencfll soe supra 9 1374. 

S&i Mo.—^Lansdown v, Kiums, 260 
S.W. 88. 803 Mo. 76. 

59. N.Y.—Delaware, etc., Canal Co. 
v. Buffalo, 66 N.T.S. 976, 39 App. 
Dlv. 333, afflrmed 60 N.B. 1119, 167 
N.Y. 689. 

60. Pa.—City V. Gadwallador, 20 
Wkly.N.C. 14. 

44 C.J. p 587 note 30. 


Sowers 

(1) Rule staled In Irxt applied.— 
St. JoHoph V. Owen, 10 S.W. 713, 110 
Mo. 445—44 C.J. p 588 mite 46. 

(2) It is immaterial that the sewer 
clurk of the city Issued permits al¬ 
lowing other properties to be con¬ 
nected with the private sewer, and 
that a schoolhouse owned by the eity 
was connected with the private sew¬ 
er.—^Philadelphia v. Odd l''(‘lli)W8 
Hall Ass’n, 81 A. 9X7, 168 Pa. 105. 

61. Fa.—Philadelphia ▼. Odd Pel- 
lows Hall Ass'n, supra. 

44 C.J< P 587 note 32. 

Sewer* 

l»a.—Philadelphia v. Odd. Fellows' 
Hall AsH'n, supra. 

44 C<J* P 688 note 47. 

62. Wash.—Gerlach v., Spokane, 124 
P. 121, 68 Wash. 689. 
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63. Kan.—Ate.hlson, etc., R. Co, V. 
t^hanute, 133 \\ 676, 90 Kan. 428. 

44 C.J. p 613 note 49. 

64. N.Y.—In ro Kust lOiKhtoenlh St., 
27 N.Y.R. 691, 75 Hun -OOS, affirmed 
37 N.E. 668, 142 N.Y. 646. 

65. Cal.—Mlllsap v. Balfour, 97 P. 
668, 164 Cal. 303. 

66. Okl.—White v. Buzan, 267 P. 249. 
130 Okl, 267. 

R.T.—Manton ▼. Clarke, 121 A. 116, 
46 II.T. 170. 

44 G.J. p 208 note 34. p 613 note 63. 

67. N.J.—Lioeker v. South Amboy, 
40 A. 637, 62 N.J.l..aw 197. 

68. Ohio.—Baldwin v. Sprlnf;fleld, 10 
Ohio N.P.,N.S., 06. 

69. Or.—Smith V. JefTerson, 146 P. 
809, 75 Or. 179. 

70. Minn.—State v. BuriieH, 146 N. 
W. 377, 124 Minn. 471. 
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§ 1389. Other Matters 

Sundry matters have been considered on the Issue of 
validity of assessments. 

Matters other than those discussed supra §§ 1377- 
1388 have been considered as affecting assessments 
and liabilities,^! such as failure to provide for com¬ 
pensating injured owners.73 Under a city charter 
authorizing proceedings to assess the cost of street 
improvements against benefited property and its 


owners, if the amount is not agreed on, it is un¬ 
necessary to show that the city made efforts to 
secure agreement with the property owners before 
proceeding to make the assessments.^^ Nothing fur¬ 
ther is required than that there should have been no 
agreement between the city and property owners as 
a condition precedent to the authorized steps to as¬ 
sess and collect the cost of the improvement.74 


7. Levy and Assessment in General 


§ 1390. What Constitutes Levy 

The levy of an aeietsment Is the fixing of the amount 
to be paid as such, and not the act of compelling payment. 

The levy of an assessment has been defined as 
the fixing of the amount to be paid as such,^^ and 
not the act of compelling payment.*^® A mere or¬ 
der granting the petition of property holders for 
an improvement does not constitute the levy of an 
assessment.*^*^ Also an ordinance ordering work, as 
discussed infra § 1391, a contract for the perform¬ 
ance of the work, supra §§ 1141-1169, and the es¬ 
timate of the cost by the city engineer or other offi¬ 
cer designated by law, supra § 1099, are all mat¬ 
ters preceding the levy and on which a levy is 
based, but are not collectively or separately a levy.78 

§ 1391. Ordinance, Resolution, or Order for 
Levy 

a. In general 


b. Requisites and sufficiency 

c. Enactment and passage 

a. In General 

statutory or charter requirements as to the necessity 
for an ordinance, resolution, or order In the levying of an 
assessment must be compiled with In order for the assess¬ 
ment to be valid. 

In the absence of any statutory requirement to 
that effect, it has been held that no antecedent levy 
of an assessment by ordinance is essential to the va¬ 
lidity of the assessment ;78 but frequently an ordi¬ 
nance, resolution, or order levying an assessment is 
required by charter or statute,®® and under some 
statutes or charters assessments must be grounded 
in the ordinance by which the doing of the work and 
the incurring of the expenses were authorized.®! 
If there is statutory authority for so doing, the as¬ 
sessment may be levied by resolution®® or motion 


71. Ala,—Stovall v. City of Jasper. 
118 So. 4*67, 218 Ala. 282. 

Cal.—Oualco v. City of Bakersfield, 
260 P. 308. 86 Cal.App. 167. 

MlclL—Petition of Fuller, 241 N.W. 
899, 258 Mich. 211. 

72. Minn.—Carpenter v. Hennepin 
County, 58 N.W. 295. 56 Minn. 513. 

44 C.J. p 612 notes 33. 34. 
CompensatloiL of xn.orfeffag'ee 
Where city obtained property for 
street without compensating owner 
of recorded mortgage, improved 
property, and assessed abutting prop¬ 
erty. a public street was established, 
and assessments were valid as 
against mortgagee's contention that 
entire proceeding was invalid be¬ 
cause mortgagee was not paid Just 
compensation.—City of Birmingham 
V. Alabama Home Building & Loan 
Ass’n. 165 So. 817. 231 Ala. 558. 

73ta Tex.—^Dallas v. Atkins. 223 S.W. 
170. 110 Tex. 627. 

74. Tex.—Dallas v. Atkins, supra, 

75. Ohio.—Wageman v. Cleveland, 
17 Ohio Clr.Ct..N.S.. 588. 

When made 

Assessments were held made when 
final assessment rolls were adopted. 


—^Bloom V. Town of Albion, 183 N.IL 
325. 96 Ind.App. 229. 

76. Ohio.—Wageman v. Cleveland, 
17 Ohio CirCt. N.S., 588. 

77- Mo.—Trenton v. Coyle, 17 S.W. 
643, 107 Mo. 193. 

78. Mo.—^Westport v. Jackson. 69 
Mo.App. 148—Westport v. Mas tin. 
62 Mo.App 647. 

79. Ky.—^Peters v. City of Morehead. 
98 S.W.3d 41. 266 Ky. 99. 

Mo.—Pope V. Rich. 293 S.W. 373. 316 
Mo. 1206. 

44 C.J. p 614 note >67. 

Tax bills for local improvement 
have been held valid liens regardless 
of validity of ordinance assessing 
cost of Improvement.—^Pope v. Rich, 
supra. 

80. Ala,—^Bailey v. Levy, 104 So. 
415. 213 Ala, 80. 

Mont.—^Morse v. Kroger. 285 P. 185, 
87 Mont. 54. 

XTature 

Ordinance or resolution providing 
for fixing of paving assessment was 
held not of permanent nature.—Ca- 
banisB V. City of Huntsville, 118 So. 
494. 22 Ala,App. 600. 
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BeasonableuMs 

Ordinance authorizing assessment 
for improving street designated as 
state highway, and providing for re¬ 
funding to property owners the share 
of the cost the state was obligated 
to pay was held not unreasonable.— 
Village of Marlssa v. Jones. 158 N. 
F. 389, 327 Ill. 180. 

81. N.J.—Ploch V. City of Clifton, 
18 A,2d 546, 126 N.J.Law 199, af¬ 
firmed 21 A.2d 733, 127 N.J.Law 228 
and Plog V. City of Clifton. 2i A.2d 
732, 127 N J.Law 228. 

Omission of, or defects In, ordinance 
or resolution ordering or authoriz¬ 
ing Improvement as affecting as¬ 
sessment see supra § 1381. 

88. Mont.—Morse v. Kroger, 286 P. 

185. 87 Mont. 54. 

44 C.J. p 614 note 69. 

83. Tenn.—^Lenoir City v. Ellison, 
10 Tenn.App. 37. 

Tozmsl action not regnlred 

Statute providing that charter pro¬ 
visions with reference to the passage 
of ordinances shall not be applicable 
in levying assessments shows that 
action of city governing body In 
making the assessment need not be 
formal; all that is necessary is that 
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but, where an ordinance is required, it is indispen¬ 
sable to the validity of the assessment,8^ and the 
requirement is not satisfied by a resolution or order 
of the council^B or by the adoption of a motion.^® 
All preliminary steps required by charter or statute 
must be taken before passage of the ordinance or 
resolution levying an assessment,®*^ but a substan¬ 
tial compliance with these requirements will be suf¬ 
ficient.®® In some jurisdictions proper determining 
resolutions as to benefits and corresponding assess¬ 
ments are essential when administrative assessments 
under statutory authority are relied on, but not 
when validating statutes which in effect arc statu¬ 
tory assessments are relied on.®® 

Void or partially void act. A void ordinance for 
a special assessment for an improvement confers no 
rights and imposes no obligations.®® Where a por¬ 
tion of the ordinance is invalid, it is void as a whole 
where the invalid portion is not distinct and sever- 
able.®^ 

Validation of invalid act. It has been held that 


the levy of an assessment, invalid because made by 
resolution instead of ordinance, cannot be validated 
by a subsequent ordinance.®® However, there is au¬ 
thority to the effect that, in lieu of a void assess¬ 
ment ordinance, the council may pass a new assess¬ 
ment ordinance based on the report of appraisers 
theretofore confirmed, which new ordinance will 
have the same force and effect as a valid original 
assessing ordinance.®® 

Revival. A resolution which rescinds a prior res¬ 
olution which had abated an assessment owed by 
certain property owners has been held invalid.®^ 

Construction and operation. Rules governing the 
construction of ordinances generally, considered su¬ 
pra § 442, apply to ordinances, resolutions, and or¬ 
ders for the levy of assessments.®® Such ordinanc¬ 
es, resolutions, and orders are construed in connec¬ 
tion with the initial ordinance and other proceed¬ 
ings, and with applicable statutes.®® If the assess¬ 
ment order is in conformity with the statutory re¬ 
quirements, it is conclusive as against property 
owners who present no objections.®*^ 


the governing body, in some manner 
and after notice and an opportunity 
to interested property owners to file 
objection and be heard, make an ap¬ 
portionment and assessment in an 
open meeting.—Lenoir City v. Elli¬ 
son, supra. 

84. Kan.—Shaffer v. Haddam City. 
286 P. 218, 180 Kan. 460. 

44 C-jr. p 614 note 70. 

Charaoter of ordinance required 
A general ordinance proscribing 
the specifications for particular im¬ 
provements when they arc deemed 
necessary will not dispense with the 
necessity for an ordinance authoris¬ 
ing the improvement.—City of Neva¬ 
da, to Use of Gilflllaii v. Eddy, 27 8. 
W. 471, 123 Mo. 646, overruling City 
of Nevada, to Use of OilAllan v. Mor¬ 
ris, 43 Mo.App. 686. 

85. Kan.—^Newmann v. Emporia, 4 
r. 816, 32 Kan. 466. 

44 C.J. p 614 note 71, 

88. Kan.—Shaffer v. Haddam City, 
286 P. 218, 130 Kan. 460. 

87. Ark.—Cherry v. X^owman, 162 
S.W. 133, 106 Ark. 39. 

44 C.J. p 614 note 74. 

Necessity for: 

Completion of improvement before 
assessment see supra S 1385. 
Notice and hearing before final as¬ 
sessment see infra S 1400. 
A88es8aBLeii.t hy assessors 
Plaintiff in suit to compel action 
by municipal council on assessment 
must show valid assessment by as¬ 
sessors appointed.—^Board of Com'rs 
of Street Improvement Diet. No. 349 
V. City of Little Rock, 289 S.W. 478, 
172 Ajrik. 644. 


OrdliiaiLee held invalid 
Ordinance introduced without no¬ 
tice of intention, assessing cost of 
substantially completed improvement 
against lands benefiled, instead of 
from general funds, was held invalid. 
—Demari>st v. Borough of Uergen- 
fleld, 146 A. 63, 7 N.J.Misc. 484. 

8& Wash.—Great Northern II. Co. 
v. Leavenworth, 143 P. 1165, 81 
Wash. 611, Ann.CaH.1916D 339. 

44 C-J. p 614 note 75. 

89. Fla.—Lot No. 1685 v. Town of 
De Funlak Springs, 174 So. 29, 137 
Fla, 348. 

sa Ill.—Woods V. Vilingo of La 
Grange Park, 266 Ill.App. 435. 

Va.—City of Richmond v. Eubank, 18 
S.E.2d 397, 179 Va. 70. 

91. Ill,—Cratty v. Chicago, 76 N.E, 
343, 217 Ill. 463. 

44 C.J. P 616 note 95. 

92. Kan.—Nuwmann v. Emporia, 4 P, 
816, 32 Kan. 456. 

Validation of void asHe.ssmenlH see 
infra 5 1461. 

93. Okl.—Norman v. Allen, 147 1*. 
1002, 47 Okl. 74. 

44 C.J. p 614 note 73. 

94. N.J.—First Nat. Rank v. Mayor 
and Council of lliirough of Engle¬ 
wood Cliffs, 10 A.3d 200, 123 N.J. 
Law 690. 

98i Iowa.—Martin v. Oskaloosa, 09 
N.W, 567. 

44 C.J. p 616 note 3. 

Property assessed, 

(1) Term “drainage area” in ordi¬ 
nance providing property in drainage 
area should he charged with cost of 
surface drainage was held not to in¬ 
clude streets or lots not drained so 
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as to authorize spreading of sewer 
cost over entire area ordered im¬ 
proved by ordinance.—City of More- 
head V. Kennard, 61 S.W.2d 14, 249 
Ky. 476. 

(2) Construction of other provi¬ 
sions as to the property to be as¬ 
sessed BOO 44 C.J. p 616 nolo 3 [a]. 
To determine ooastitntlonallty 
Constitutionality of ordlminco is 
to be Judged, nol by consideration of 
its language in vacuo, but by con- 
sldoralion of Us effect in situation to 
which it is actually applied.—Caro¬ 
lina & N. W. Ry. Co. V. Town of 
Clover, G.C.A.S.C., 46 F.2d 396. 

90. Ala.—^Alabama Traction Co. v. 
Selma Trust & Savings Bank, 117 
So. 19, 217 Ala. 663. 

VoUOlty 

Ciiy ordinance declaring that cost 
of improvemonts should bo assessed 
against abutting properties, respec¬ 
tively, os far as such cost was 
chargi^ablo against them, was hold to 
show, when construed with final or¬ 
dinance, passed after objoctlons had 
been 11 led to preliminary aHHcssment, 
that assessment was properly levied 
and was not excessive.—Walton v. 
City of Mobile. 167 So. 247, 232 Ala. 
200 . 

ValTM of special benefits 
Original street Improvomont ordi¬ 
nance and assessment ordinanco, 
read together, were held to show that 
amount of assessment levied did nut, 
in Judgment of council, excoed value 
of special benefits.—First Nat. Bank 
V. Fountain Motor Co., 148 tio. 817, 
227 Ala. 133. 

97. Cal.—United Real XCst., etc., Co. 
y. Barnes, 113 1*. 167, 169 Cal, 342. 
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b. BequiBites and Snfidiency 

In order to give the assessments validity there must 
be compliance with statutory and charter requirements 
as to the contents or recitals of ordinances, resolutions, 
or orders for the levy of assessments. 

In accordance with rules relating to the contents 
or recitals of ordinances generally, considered su¬ 
pra § 414, in order to give the assessment validity 
there must be compliance with statutory or char¬ 
ter requirements as to the contents or recitals of 
ordinances, resolutions, or orders for the levy of 
assessments.88 It is not necessary, however, that 
the precise language of the charter or statute be 
used;^9 a substantial compliance with its require¬ 
ments is sufficient^ Mere clerical errors in the re¬ 
citals which do not render uncertain their mean¬ 
ing will not vitiate an assessment.^ Under some 
statutory or charter requirements the assessment 
ordinance must disclose on its face the rule or meth¬ 
od of assessment followed,^ hut, where the statute 
provides for assessment according to the front-foot 
rule, the ordinance need not set forth the frontage 
of the various lots and tracts of land assessed.^ 
The assessment ordinance need not recite that the 
assessment has been fairly and equitably made.^ 


Amount, Under some statutes and charters the 
assessment ordinance or resolution must set forth 
the amount of the assessment.® Under other stat¬ 
utes or charters, however, the assessing ordinance 
need not state the exact amount with which each 
lot .is charged.^ If not required by statute, the 
ordinance need not fix the amount to be assessed by 
the commissioners,® but this amount may be sub¬ 
sequently ascertained.® Where an ordinance has 
been passed providing for the making of a certain 
improvement and the assessment of two thirds of 
the cost thereof'against the abutting property own¬ 
ers, in the manner provided by statute, there is no 
necessity for another ordinance after the work is 
completed to determine the amount of the cost 
chargeable to each piece of property.^® 

Completion of improvement. In jurisdictions 
where the improvement must be completed before 
the assessment is made, as discussed supra § 1385, 
it has been held that a final ordinance of assessment 
shows by necessary implication that the improve¬ 
ment has been completed.^! 

Description of the improvement must be definite 
and certain in character and location.^® An ordi- 


Conclualveness of determination that 
improvement will benefit property 
assessed for Its cost see supra S 
1375. 

98, Tex.—^Uvalde Rock Asphalt Go. 

V. Lacy, Clv.App, 131 S.W.Sd 698. 
44 C.J. p 616 note 77. 

Seoital as to baaelLts 

(1) The assessment ordinance 
must contain a recital that the bene¬ 
fits received in each parcel of real 
estate equal or exceed the assess¬ 
ment thereon where the statute so 
provides.—Cherry v. Bowman, 152 S. 
W. 133, 106 Ark. 89. 

(2) Ordinance flxiner street assess¬ 
ment has been held not void for fail¬ 
ure to recite that assessment fixed 
did not exceed special benefits, where 
orlgrlnal improvement ordinance pro¬ 
vided no assessment In excess of spe¬ 
cial benefits could be made.—^First 
Nat. Bank v. Fountain Motor Go., 148 
So. 817, 227 Ala. 133. 

Beoltal as to neoesslty 

Ordinances making* assessment 
need not under all circumstances de¬ 
clare necessity or public necessity 
for proposed improvements.—Svans 
V. Whicker, Civ.App., 69 S.W.2d 420, 
reversed on other grounds 90 S.W.2d 
554, 126 Tex. 621. 

89. N.Y.—^Butts V. Rochester, 1 Hun 
598, 4 Thomps. & C. 89. 

1. Mich.—^Kalamazoo v. Perrin, 160 
N.W. 653, 194 Mich. 484. 

44 C.J. P 615 note 79. 

8. Ill.—Holland v. People, 69 N.E. 
763, 189 m. 348. 


Iowa.—^Durst v. Des Moines, 130 N. 
W. 168, 160 Iowa 370. 

& Mo.—City of Hlgginsvllle ex rel. 
and to Use of Kasco, Inc., v. Alton 
R. Co., 171 S.W.2d 795, 237 Mo. 
App. 1204. 

Ordinance lieia to sliow method of 
assessment.—City of Higglnsville ex 
rel. and to Use of Kasco, Inc., v. Al¬ 
ton R. Co., supra. 

^ Mo.—City of Hlgginsvllle ex rel. 
and to Use of Kasco, Inc., v. Al¬ 
ton R. Co., supra. 

“Front-foot rule" defined and ex¬ 
plained see infra § 14'28. 

6. Ala.—Cabanlss v. City of Hunts¬ 
ville. 117 So. 316, i2l7 Ala. 678. 

6. Mont.—^Morse v. Kroger, 285 P. 
185, 87 Mont. 54. 

Tex.—^Uvalde Rock Asphalt Co. v. 

Lacy, Civ.App., 131 S.W.2d 698. 
Actual amount 

The assessment ordinance must In¬ 
dicate the actual amount assessed 
against each piece of property.— 
Walker v. Spence, 134 So. 271, 16 
La.App. 317. 

An order or resolution of the city 
council fixing the amount of the as¬ 
sessment against each lot or tract of 
land described and included in the 
assessment roll is essential to the 
creation of a lien on the property de¬ 
scribed in the assessment roll.—^Pen- 
ton V. Brown-Crummer Inv. Co., 131 
So. 14, 222 Ala. 155—^Bailey v. Levy, 
104 So. 415, 213 Ala. 80. 
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► 7. Colo.—Spalding v. Denver, 80 P. 
126, 33 Colo. 172. 

Iowa.—^Hlgman v. Sioux City, 105 N. 

W. 524, 129 Iowa 291. 
a Ill.—Ryder v. Alton, 61 N.B. 821, 
175 Ill. 94. 

9. Ill.—^Ryder v. Alton, supra. 

10. W.Va.—Avis V. Allen, 99 S.E. 
188, 83 W.Va, 789. 

44 C.J. p 615 note 92. 

11. Ala.—Cabanlss v. City of Hunts¬ 
ville, 117 So. 316, >217 Ala, 678. 

12. Iowa.—^Dlttoe v. City of Daven¬ 
port, 86 N.W. 895, 74 Iowa 66. 

44 C.J. p 615 note 8i2. 

DesorlptionB held snfdoisnt 

(1) Item for car track pavement 
placed by assessment ordinance in 
column devoted to description of 
abutting properties Improved was 
construed. In connection with Initial 
ordinance, other proceedings, and 
statute governing street railroad as¬ 
sessments, to be a description of the 
work done and not of the property 
Improved.—^Alabama Traction Co. v. 
Selma Trust & Savings Bank, 117 
So. 19, 217 Ala. 653. 

(2) An ordinance authorizing a 
new assessment to be levied on prop¬ 
erty benefited by an improvement 
already completed under an Invalid 
assessment ordinance need only de¬ 
scribe the locality of the Improve¬ 
ment so as to Identify it with the 
completed Improvement.—^Hull v. 
West Chicago Park Comrs., 67 N.E. 1, 
186 Ill. 150. 
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nance is not invalid for failure to describe the im¬ 
provement, if it refers to the ordinance ordering 
it,15 or to a plat,i* wherein there is a sufficient de¬ 
scription. 

Description of property assessed. Under some 
statutes the assessment ordinance must make the 
assessment against the property to be charged.i® 
It must contain a description of the property as- 
sessedi® and must describe the property with rea¬ 
sonable accuracy.17 Where the statute so requires, 
the assessing ordinance or resolution must contain 
a description of each lot and parcel of land as¬ 
sessed but in the absence of a requirement to 
that effect the assessing ordinance need not desig¬ 
nate each piece of land in the district separately,!® 
and a general description will be sufficient.20 Prop¬ 
erty may be identified by reference to the assess¬ 
ment plat or schedule on file.2i 

Owner of property. Under some statutes the 
assessment ordinance or resolution must contain 
the name of the owner of each lot and parcel of 
land assessed, if he is known,22 and under other 
statutes an assessment ordinance is void which docs 
not contain the name of the owner of the property 
assessed.25 

Statutory authority for levy of an assessment 
need not be set out,24 since it will be presumed that 
the assessment was made in accordance with a stat¬ 
ute which authorizes it.25 


Concliisivcncss of recitals. Recitals in an assess¬ 
ment ordinance or order arc presumed to be true 
and they are conclusive on collateral attack,2“^ al¬ 
though they are not conclusive on direct atlack.22 

c. Enactment and Passage 

Compliance with charter or statutory requirements as 
to the enactment or passage of ordinances, resolutions, 
or orders for the levy of an assessment is essential to 
the validity of an assessment. 

In accordance with rules governing the enact¬ 
ment and passage of ordinances generally, consid¬ 
ered supra §§ 416-420, it is essential to the validity 
of an assessment that there shall be a compliance 
with all charter or statutory requirements as to the 
enactment or passage of ordinances, resolutions, or 
orders for the levy of an assessment ;2® but sub¬ 
stantial compliance will be sufficient,®® and errors 
or irregularities not of a character to prejudice the 
rights of the persons interested in the assessment 
will not vitiate it.®! in making an order of as¬ 
sessment, a mere nonobservance of rules which the 
council has power to abolish docs not affect the va¬ 
lidity of the asscssment.®2 

It has been held that an assessment by a mu¬ 
nicipal council is not invalidated by the participa¬ 
tion therein of new members of the council after 
hearings have been held, where more than the nec¬ 
essary majority of the old council vote for the res¬ 
olution levying the assessment and at least one hear¬ 
ing is had before the new council prior to its final 


(3) other ordlnancoR hold Rum- 
clent see 44 C.J. p 615 note 82 [a]. 
Desorlptloa held InsiiiBlcleBLt 
Fla,—Sabins v. City of Daytona 
Beach. 177 So. 2S9. 130 Fla. 63. 

13. Ill.—McManus v. Pooplo, 65 N. 
B. 886. 183 Ill. 391-—WcHt Chicago 
Park Com'rs v. Farber, 49 N.B. 437, 
171 111. 146. 

14. Iowa.—Dill 06 v. Davenport, 36 
N.W. 896, 74 Iowa 66. 

15. La.—^Walker v. Sponce, 134 So. 
271, 16 La.App. 317. 

16. Tox.—^Uvalde Bock Asphalt Co. 
v. Lacy. Civ.App.. 131 S.W.Sd 698. 

17- La.—Walker v. Spence, 134 So. 
271, 16 La.App. 317. 

IdentUloatlon with reasonable cer. 

tainty held sufficient 
Ala.—CabaniBs v. City of HuntHVllle, 
117 So. 316, 217 Ala. 678. 

DesorlptiLon held snffiolent 
Ala.—Cabanlss v. City of Huntavillc, 
supra. 

TlUa of ordinance levying anBcRH- 
menta against abutting property was 
Insufflciont to charge third peraonB 
with notice of outstanding paving 
charge against property other tham 


that actually dencribod.—^Walker v. 
Sponco, 134 So. 271, 16 Ln.App. i317. 

18. Mont.—Morne v. Kroger, 286 1*. 
186, 87 Mont. 64. 

19. Colo.—Spalding v. Denver, 80 P. 
136, 33 Colo. 17'2. 

80l Colo.—Spalding v. Denver, su¬ 
pra. 

44 C.jr. p 616 note 87. 

81. Iowa.—^Illgman v. Sioux City. 

106 N.W. 624, 129 Iowa 291. 

44 C.J. p 616 note 88. 

88. Mont.—Morse v. Kroger, 286 P. 
186, 87 Mont. 64. 

23. Tex.—^Uvalde Bock Asphalt Co. 

V. Lacy, Civ.App., 131 S.W.2d 698. 
84. Ill.—^Andrews v. People, 60 N.M. 
336, 173 III. 133. 

25. Ill.—Andrews v. I^eople, hu pra¬ 
se. Ala.—Qrayflon v. Schwob, 179 
So. 377, 235 Ala. 398—Jiwpcr Land 
Co. V. City of Jasper, r27 So. 2tu, 
i220 Ala. 639. 

87. Ala.—CrayHon v. Schwab, 179 
So. 377, 236 Ala. 398. 

23. Ala.—Grayson v. Schwab, supra 
—Jasper Land Co. v. City oC Ja.H- 
per, 127 So. 210, 230 Ala. 639. 
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89. Tex.—^Fldflllly Building & Loan 
Ass'n V. Murray, Civ.App., 74 S.W. 
2a 318. 

44 C.J. p 616 note 97. 

Kotloe of special meeting 
MJsfl.—Wilson V. City of L{‘xlng- 
ton, 121 So. 869, 163 Miss. 212, cor¬ 
rected on other grounds 124 So. 
■268, 166 MIhh. 167. 

Znanffielent number of votes 
Iowa.—Seymour v. City of Amoa, den 
N.W. 874, 218 Iowa 616. 

Tex.—icidelily Building & Loon Ahh’h 
V. Murray, Civ.App., 74 S.Wj2d 31S 
—^lieagan v. Murray, Civ.App., 74 
S.W.2d 314. 

Pnblloatlon of paving aRseRRment 
ordinance held not required.—West 
Texas Const. Co. v. Dors, Civ.App,, 
69 S.W.2d 866, affirmed Dohh v. West 
Texas Const. Co., 96 S.W 2d UlOr 
128 Tex. 339. 

SOu La.—Winnflold v. Collins, 78 So. 

747, 143 La. 493. 

44 C.J. p 616 note 98. 

31. —Winnileld v. C^olllnH, Hupra. 

44 C.J. p 616 note. 99. 

38. Mohr. — Holt v. Somerville, 127 
Mans. 408. 

44 C.J. p 616 note 1. 
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action,SB and also that an assessment ordinance is 
not invalid because it was adopted without an addi¬ 
tional hearing by the new governing body of a city 
after a change in the form of its government, such 
action being based on the prior proceedings conduct¬ 
ed by the former governing body.®^ 

§ 1392. Boards, Tribunals, or Officers by 
Whom Made 

Assessments for improvements and benefits can be 
made only by those boards, tribunals, or officers on whom 
the power to do so has been conferred. 

Assessments for improvements and benefits should 
be made by the proper officials.®® They can be 
made only by those on whom the power is con¬ 
ferred,®® that is, only by a board, tribunal, or offi¬ 
cer whose authority to do so is derived from the 
constitution®*^ or from a statute or charter which 
confers it either expressly or by necessary impli¬ 
cation.®® Statutes or charters, however, generally 
designate the officers, boards, or tribunals by whom 
special assessments shall be made, or provide for 


their appointment.®® 

§ 1393. -City Council 

Statutes or charters frequently require assessments to 
be made by the municipal council or governing body and 
not by any other board or officer, but such a council has 
no power to levy assessments where the power to do so 
Is vested In some other board, tribunal, or officer. 

Statutes or charters frequently authorize^® or re- 
quire^i that assessments shall be made by the mu¬ 
nicipal council or governing body, and the consti¬ 
tutionality of these statutes has been upheld.^® In 
such case no other board or officer can exercise the 
power ;4® nor, in the absence of statutory author¬ 
ization to do so,^^ can the council delegate the 
power to ministerial officers.*® A city council, how¬ 
ever, has no power to levy an assessment where a 
statute or charter provides that it shall be made 
by some other board, tribunal, or officer;*® and, 
even though a council has authority to make assess¬ 
ments, no local assessment is valid unless the coun¬ 
cil has jurisdiction of the subject matter, the per¬ 
son, and the property assessed.*^ 


33. Cal.—^Humphreys v. City and 
County of San Francisco. 268 P- 
388, 92 CaJ App, 69. 

34^ Tex.—^Uvalde Const. Co v. Law¬ 
rence, Civ.App., 93 S.W.2d 213, er¬ 
ror dismissed. 

93 . Fla—^Prospere v. City of New 
Port Richey, 124 So. 2, 98 Fla. 508. 

88. Ark.—^Raasdale v. Cunningham, 
147 S.W.2d -20, -201 Ark. 848 

Cal.—^American Securities Co. v. For¬ 
ward, 82 P.dd 343. 220 Oal. 666, 98 
A.L.R. 1268. 

44 CJ. p 620 note 60. 

OftolBaB held not entitled to make 
assessments 

(1) County assessor.—Village of 
Winslde v. Brune, 274 N.W. 212, 133 
Neb. 80. 

(2) County treasurer.—Village ot 
Winside v. Brune, supra. 

87. Ill.—Jones v. Lake View, 38 N.E. 

688. 151 Ill. 668. 

44 C J. p 616 note 5. 

38. Me.—^Auburn v. Paul, 85 A. 571, 
110 Me. 192, 202. 

44 C.J. p 616 note 6. 

89. Ark.—Ragsdale v. Cunningham, 
147 S.W.2d <20, '201 Ark. 848—Little 
Rock Street Impr. Dist. No. 319 
V. Little Rock, 295 S.W. 972, 174 
Ark. 519. 

40 . Tex.—Cox v. Thurber Brick Co., 
Civ.App., 86 S.W.2d 849, error dis¬ 
missed—^Wright V. City of Dallas, 
Clv.App., 64 S.Wj2d 799, error re¬ 
fused. 

44 ej. p 616 note 11. 

4L Cal.—^American Securities Go. v. 
Forward. 82 P.2d 343, 220 Cal. 566, 
96 A.L.R. 1268. 

Mlssd—Wilson V. City of Lexington, 


121 So. 859, 153 Miss. 212. correct¬ 
ed on other grounds 124 So. 268, 
155 Miss. 157. 

Neb.—^Village of Winslde v. Brune, 
274 N.W. •212, 133 Neb. 80. 

Or.—Gregor v. City of Portland. 268 
P. 743, 126 Or. 49. 

44 C.J. p 616 note 12. 

Board of aldermen 

Mo.—^Mound City ex rel. Reinert 
Bros. Const. Co. v. Dearmont, >399 
S.W. 819, 221 Mo.App. 1225. 

Where oonnoll initiatos proceedings 
City council rather than county 
board of supervisors was held proper 
body to levy assessment tax to pay 
bonds of improvement district where 
city council initiated proceedings — 
American Securities Co. v Forward, 
32 P.2d 343, 220 Cal. 566, 96 A.L.R. 
1268. 

Amount 

The power to make the order or 
pass the resolution fixing the amount 
of the assessment against each lot 
or tract of land resides in the mu¬ 
nicipal council.—^Fenton v. Brown- 
Crummer Inc. Co.. 131 So. 14, 222 Ala. 
1-65. 

42. Mass.—Chapin v. Worcester, 124 
Mass. 464. 

43. Cal.—^American Securities Co. v. 
Forward. 32 P.3d 843, &2Q Cal. 
566, 96 AL.R. 1268. 

44 C.J. p 620 note 61. 

Jurisdiction of courts to make as¬ 
sessments see infra § 1895. 
Enolnslve authority Is In board of 
aldermen.—^Mound City ex rel. Rein- 
ert Bros. Const. Co. v. Dearmont, 299 
S.W. 819, 221 Mo.App. 1325. 

Aggregate tax bUl, issued by city 
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clerk for excessive sum, contrary to 
ordinance ordering separate bills 
against each of two lots, was held 
void.—^Mound City ex rel, Relnert 
Bros. Const. Co. v. Dearmont, supra. 

44. Ohio.—^Meissner v. Toledo, 81 
Ohio St 887. 

44 C.J. p 630 note 68. 

46. Mo.—^Mound City ex rel. Rein¬ 
ert Bros. Const. Co. v. Dearmont 
•299 S.W. 819, 221 Mo.App. 1225. 

44 C.J. p 620 note 6i2. 

CoQAOll held not authorised to dele¬ 
gate power 

(1) To city clerk.—Mound City ex 
rel. Reinert Bros. Const. Co. v. Dear¬ 
mont, supra. 

(2) To city engineer.—Gregor v. 
City of Portland, 268 P. 743, 126 Or. 
49. 

46. Ark.—^Ragsdale v. Cunningham, 
147 S.W.2d 20, 201 Ark. 848. 

Governing body of dty of first Class 
N.J.—Gunne v. City of Newark, 184 
A. 397, 116 N.J.Law 839, affirmed 
189 A. 383, 117 N.J.Law 531. 
Ordinance held Invalid which un¬ 
dertakes to make assessment which 
statute requires the board of assess¬ 
ors to make.—^Ragsdale v. Cunning¬ 
ham, 147 S.W.2d 20, 201 Ark. 848. 

47. Mich.—Campbell v. City of Ply¬ 
mouth. 291 N.W. 221, 293 Mich. 84. 

44 C.J. p 616 note 14. 

Appearance for protest 

Where proceeding for levying spe¬ 
cial assessments was void, taxpay¬ 
er's appearance for purpose of pro¬ 
test did not confer jurisdiction on 
board.—Wilson v. City of Lexington, 
121 So. 869, 168 Miss. 21'2, correct- 
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§ 1394 . -Other Boards, Tribunals, or Of¬ 

ficers 

a. In general 

b. Appointment or authorization 

c. Removal and reappointment; filling 

vacancies 

d. Qualifications 

e. Oath 

a. In General 

The legislature may authorize or Impose on offlcerar 
boards, or tribunals other than the municipal council or 
governing body the power or duty to make assessments; 
and where such power or duty Is vested In a particular 
oincer or board it cannot be delegated to, or exercised 
by, any other officer, board, or tribunal. 

The legislature may either authorize or impose 
on designated officers or boards other than the mu¬ 
nicipal council or governing body the power or duty 
to make assessments for special benefits.^® In such 
case the power cannot be exercised by any other 
board, officer, or tribunal.'*® The power cannot be 
delegated by them,®® but they must exercise their 
own judgment and do the work of assessment 
themselves,®! and must not follow instructions or 
directions from the municipal council®® or from 
the city engineer.®® Also, an assessment according 


to an arbitrary plan designated by the court which 
had in advance declined to appoint as commission¬ 
ers of assessment anyone who would not adopt such 
plan is void for want of the impartial exercise of 
the judgment of the commissioners.®^ The assess¬ 
ment is invalid where the designated body leaves 
the matter entirely to its clerk®® or merely approves 
an estimate and report made out by the city sur¬ 
veyor.®* 

Land outside municipality. Under some statutes 
assessments on land lying outside the municipal 
limits for improvements properly extended by the 
municipality beyond such limits should be made by 
the county board of commissioners on the request 
of the municipal council.®^ 

Assessors as officers. Where the board or com- 
misbioii whose claly it is to make assessments is a 
continuous body with a place in the governmental 
system created or recognized by law, and not a 
mere temporary body appointed for a particular as¬ 
sessment, its members arc officers.®* 

Number necessary to valid action. Where the 
statute requires commissioners appointed to make 
a special assessment to act jointly, action by any 
number less than all cannot be sustained.®* Their 


«d on other grounds li24 So. 26S, 155 
Kiss. 167. 

Jurlsdlotlon to make assessments 
lield shown from record showing im¬ 
provement ordinances, notice end 
hearing, and acceptance of improve¬ 
ment not challenged.—Peoples v. 
State Sec. Bank, 119 So. 226, 218 
Ala. 634. 

48. Ark.—Board of Com'rs of Street 
Improvement Diet. No. 340 of City 
of Little Rock v. City of Little 
Rock, 295 S.W. 972, 174 Ark. 619— 
Little Rock v. Board of Improve¬ 
ments, 42 Ark. 162. 

44 C.J. p 616 note 16. 

A ■Special assessment oommisslon” 
la a tribunal created by legislative 
authority for the purpose of deter¬ 
mining the benefits accruing to the 
several tracts of land in an improve¬ 
ment district by reason of the con¬ 
struction of an Improvement, and 
assessing the costs and expenses 
thereof.—Hale v. Oity of Minot, 201 
N.W. 848, 52 N.P. 39. 

Bodies held authorised to make as¬ 
sessments 

(1) Board of assessors.—Board of 
Com'rs of Street Improvement Dlst. 
No. 349 of City of Little Rock v. 
City of Little Rock, 295 S.W. 972, 174 
Ark. 619. 

( 2 ) Board of commissioners of as¬ 
sessments.—Gunne v. City of New¬ 
ark, 184 A. 897, 116 N.J.Law 339, af¬ 
firmed 189 A. 383, 117 N.J.Law 531. 


(3) Board of public works of city. 
—^Haney v. City of Nashville, 14 S. 
W.2d 728. 168 Tonn. 433. 

Assessment in improvement district 

(1) Undc^r statutes so providing, 
property In an improvement diHlriot 
annex is assessed by the same in¬ 
strumentality which assessed prop¬ 
erty in the original dlstrlot.—Board 
of Com'rs of Street Improvement 
Dlst, No. 349 of City of Little Roek 
V. City of Little Rock, 296 S.W. 972, 
174 Ark. 619. 

(2) Where the hoard of asses-sors 
for the original district has finished 
its work and Is no longer in .exist¬ 
ence, benedts for the improvement 
district annex are assessable by a 
new board of assessors and not liy 
commissioners or asseR.sors of the 
original district.—Board of tlom'rs 
of Street Improvement Dlst. No. 349 
of City of Little Rock v. City of 
Little Rock, supra. 

49. Ark.—Johnston v, Conway, 337 
S.W. 80.161 Ark. 398. 

44 C.J. p 620 note 70. 

Sa N.J.—Lehigh Valley R. Co. v. 
Jersey City, 80 A. 228, 81 N.J.Law 
390. 

44 C.J. p 620 note 71. 

51. N.J.—Slnclolre v. West Hobo¬ 

ken, 32 A. 66. 58 N.J.Law 129. 

44 C.J. p 621 note 72. 
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58. Mich.—Shimmons v. Saginaw, 63 
N.W. 725, 104 Mich. 611. 

44 C.J. p 6>21 note 73. 

53. N.J.—Slnulalrc v. West Hoboken, 
3d A. 65, 68 N.J.Law 139. 

54. Wash.—In re Mverett, 113 P. 668, 
G1 Wash. 493. 

55. N.J.—Lt^hlgh Valley R. Co. v. 
Jersey City, 80 A. 328, 81 N.J.Law 
290. 

44 C.J. p 621 nolu 76. 

68. N.J.—Mann v. Jersey City, 34 N. 

J.IjUw 662. 

44 C.J. p 621 note 77. 

57. ICan.—Barrett v. City of Osawa- 
tomie, 289 V. 970, 131 Kan. 50. 
By county olevk 

Ijovy and asHcssment for improve¬ 
ment outside city limits was held 
not defeated because made by eoun- 
ty dork, who is the ofllclal clerk of 
the county board of commisHioners 
and performs <'lerlo.al and ministerial 
duties for Jt, instead of by commis¬ 
sioners.—Barrett V. City of Osawo- 
tomlc, supra. 

58L N.J/—Allen v. Common Council 
of Inhabitants of City <»f X*lnin- 
flcld, 153 A. 526, 0 N.J.Mise. 246, 
aflirmcd 163 A. 664, 119 N.J.Law 
19—Bublits V. Borough of llllls- 
dalo, 160 A. 229. 8 N.J.Mise. 334. 

59. Ark.—Street Tmpr. Dlst. No. 349 
V. Little Rock. 289 S.W. 478, 17*2 
Ark. 514. 

44 C.J. p 619 note 62. 
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action^ however, need not be unanimous; a decision 
of a majority will be binding.®0 In the absence of 
a statute requiring action by all of the members of 
a board of commissioners, a majority of the board 
has the right to act and their action is legal if all 
were notified of the meeting ;®i but not otherwise.®^ 

Compensation. The compensation of assessors or 
commissioners appointed to assess property for ben¬ 
efits is a matter of regulation by statute®® or ordi¬ 
nance if the charter so provides.®^ A promise by 
the city to pay commissioners their fees on confir¬ 
mation of their report is enforceable, although the 
assessments have not been collected.®® If, howev¬ 
er, their compensation is to be paid out of the as¬ 
sessment when collected, and the proceedings are 
dismissed and the improvement abandoned, no ac¬ 
tion will lie to the commissioners against the city 
for dismissing the proceedings.®® 

b. Appointment or Authorization 

The legislature may delegate to the municipal council 
or governing body, to a court, or to some other designated 


body the power to authorize or Impose on designated loffl- 
cers or boards other than the municipal council the power 
or duty to make assessments; but It Is essential to the 
validity of such appointments that there be a compli¬ 
ance with statutory or charter requirements governing 
them. 

The legislature, instead of itself exercising the 
power to authorize or impose on designated officers 
or boards other than the municipal council the pow¬ 
er or duty to make assessments for special benefits, 
may delegate the power.®^ Thus the power of ap¬ 
pointment may be delegated to the council or gov¬ 
erning body,®® to a court,®® or to the president of a 
board of local improvements,^® or provision may be 
made for the election by the people of a board of 
assessors to make the assessment.'^i The consti¬ 
tutionality of provisions making such a delegation 
has been upheld.*^® It is essential to the validity of 
an appointment of an officer or board to make spe¬ 
cial assessments that there be a compliance with the 
provisions of the charter or statute under which the 
appointment is made;*^® but a substantial compli¬ 
ance is sufficients^ If, however, no method of pro- 


60. 111.—Hinkle v. Mattoon, 48 N.K 
908. 170 Ill. 316. 

44 C.J. p 619 note 63. 

61. Mich.—Oumlng v. Grand Rapids, 
9 N.W. 141, 46 Mich. 160. 

62. N.T.—Petition of Beekman, 1 
Abb.Pr.,N.S.. 449, 81 How.Pp. 16. 

44 C.J. p 619 note 66. 

63. N.Y.—^Payne v. Brooklyn, 6 N. 
T.S. 281, 62 Hun 390. 

44 O.J. p 619 note 66. 

64. Ill.—Bond V. Hoopeston, 168 111. 
App. 617. 

N.J.—Jersey City v. Quaife, 26 N.J. 
Law 68. 

65. N.Y.—^Payne v. Brooklyn, 6 N.Y. 
S. 281, 62 Hun 390. 

68. Ill.—Chicago V. Weber, 94 Ill. 
App. 661. 

67. N.J.—Cook V. Allendale, 75 A. 
769, 79 N.J.Law 285. 

44 C.J. p 617 note 16. 

68. N.J.—Vail V. Inhabitants of City 
of Plainfield, 155 A. 679, 680. 9 
N.J.Misc. 817—^De Marmon v. Bor¬ 
ough of Roselle, 152 A. 656, 8 N.J. 
Misc. 904. 

44 C.J. p 617 note 17. 

Xmproveinent dlstziot annex 

(1) Council may appoint new board 
to assess benefits in annexation dis¬ 
trict, If old board has completed 
work, and action is not reviewable. 
—^Board of Com’rs of Street Improve¬ 
ment List. No. 849 of City of Little 
Rock V. City of Little Rock. 295 S.W. 
972, 174 Ark. 619. 

<2) Council appointing new board 
of assessors for improvement dis¬ 
trict annex is conclusively presumed 
to consider old board terminated ex¬ 
cept for revision.—Board of Com'rs 


of Street Improvement Dlst. No. 849 
of City of Little Rock v. City of 
Little Rock, supra. 

89. Minn.—State v. Hennepin Coun¬ 
ty Dist. Ct.. 22 N.W. 625, 68 Minn. 
235. 262. 

44 C.J. p 617 note 18. 

Jurisdiction of courts to make as¬ 
sessments see infra 5 1395. 

70. Ill.—^Hhrrlgan v. Jacksonville, 
77 N.E. 86. 220 Ill. 134. 

44 C.J. p 617 note 19. 

71. N.Y.—Smadbeck v. Mt. Vernon, 
109 N.Y.S. 70, 124 App.Div. 615. 

72. Minn.—State v. Hennepin Coun¬ 
ty Dist. Ct., 22 N.W. 625, 33 Minn. 
235. 

44 C.J. p 617 note 21. 

73. N.C.—City of Greensborough v. 
McAdoo. 17 S.E. 178, 112 N.C. 359. 

44 C.J. p 617 note 22. 

Uteral compliance with statute 
was held to have occurred where 
municipal council, after statute re¬ 
quiring it to appoint new members 
in place of disqualified members of 
assessment board had been called to 
its attention, declcu'ed void appoint¬ 
ments of new members, which had 
been made by the mayor and confirm¬ 
ed by the council, and itself chose 
new members in place of the disqual¬ 
ified members.—Vail v. Inhabitants 
of City of Plainfield, 166 A. 679, 9 
N.J.M1SC. 8T7. 

invalid appointment held not res Ju¬ 
dicata 

Order revoking, on ground of in- 
sufiLciency of petition, appointment 
of viewers to ascertain cost of street 
Improvement and assess benefits was 
held not under doctrine of res Judl- 
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cata to preclude appointment of 
viewers pursuant to subsequent pe¬ 
tition in which defects pointed out 
in court's order were remedied.—^Ap¬ 
peal of Chess, 175 A. 387, 316 Pa. 
273. 

Notice of ap]>lloation for appointment 
Where an act requiring notice of 
an application to the court for the 
appointment of assessors fixes no 
time for the publication of such no¬ 
tice, an appointment made by the 
court after a publication amounts to 
an implied approval of such publica¬ 
tion equivalent to a previous order. 
—State V. Hennepin County Dist. Ct., 
22 N.W. 625, 33 Minn. 235. 

74. N J.—^De Marmon v. Borough of 
Roselle, 152 A 656, 8 N.J.Misc. 
904. 

44 C.J. p 617 note 23. 

Compliance held sufflclent 

(1) Requirement for appointment 
of assessors by municipal governing 
body has been held sufficiently com¬ 
plied with where they were appoint¬ 
ed by the mayor and the appoint¬ 
ments were confirmed, consented to, 
or acquiesced in, by the municipal 
governing body. 

N.J.—^Vail V. Inhabitants of City of 
Plainfield, 155 A. 679, 9 N.J.Misc. 
817—^Allen v. Common Council of 
Inhabitants of City of Plalnfi'^ld, 
168 A 625, 9 N.J.Misc. 246, affirmed 
163 A 664, 110 N.J.Law 19—De 
Marmon v. Borough of Roselle, 162 
A. G56, 8 N.J.Misc. 904. 

Or.—^Houck V. City of Roseburg, 108 
P. 186, 56 Or. 238. 

(2) Other acts held sufflclent com¬ 
pliance with statute see 44 C.J. p 617 
note 23 [a]. 
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cedure for making the appointment is prescribed by 
statute, a council authorized to make such appoint¬ 
ments may adopt its own usual method for making 
appointments.^® It has been held that, where in a 
proceeding to restrain the collection of an assess¬ 
ment it appears that in any event the assessors 
named were officers de facto, the court will not con¬ 
sider whether or not they were officers de jure.^® 

c. Removal and Reappointment; Filling Va¬ 
cancies 

The power of a municipal council or governing body to 
appoint assessore generally Includes the power to re¬ 
move assessors for cause and to appoint others In their 
place, and also the power to fill vacancies caused by the 
death or disqualification of assessors. 

Where the power of appointment is conferred on 
the municipal council in general terms, it has the 
implied power to remove for cause persons appoint¬ 
ed to make the assessment and to appoint others in 
their places.^^ Also, when a common council, with 
power to remove one commissioner, improperly re¬ 
moves three and reappoints the two improperly re¬ 
moved, with an additional one, and the three pro¬ 
ceed and make an assessment, it will not be affected 
by such improper removal of the two.78 The m«iy- 
or when vested with the power of removal may re¬ 
move commissioners for unreasonable delay in mak¬ 
ing assessments.^® Under some statutes it is the 
duty of the municipal governing body, in case of 
the death or disqualification of any member of a 
permanent board or commission created to make as¬ 
sessments, to appoint some other suitable person to 
act as a member of such board or commission.®® 
However, statutes providing for the filling of a va¬ 


cancy in office caused by an officer ceasing to re¬ 
side in the municipality have been held not to ap¬ 
ply to members of a temporary board of assessors 
appointed for a particular assessment.®^ 

d. Qualifications 

(1) In general 

(2) Interest 

(1) In General 

Officers or members of boards appointed to make as¬ 
sessments must possess the qualifications prescribed by 
statute, but the Ineligibility or disqualification of a mem¬ 
ber will not invalidate the proceedings of a board or 
committee entitled to act by majority vote. 

Officers or members of boards appointed to make 
an assessment for benefits must possess the qualifi¬ 
cations prescribed by the statute under which they 
arc appointed.®® Where a majority of the board or 
committee constitutes a quorum for the transaction 
of business and is sufficient to make an assessment, 
its proceedings arc not rendered invalid by the fact 
that one of the commissioners appointed is ineligi¬ 
ble®® or becomes disqualified by moving away from 
the municipality before the completion of the asscss- 
mcnt.®4 If the statute so provides, they must be 
residents of the city,®® resident freeholders,®® and 
discreet®*^ or competent®® persons^ The term “com¬ 
petent persons,” however, means only persons free 
from legal disability and does not establish any 
standard of ability or experience.®® 

(2) Interest 

Generally persons vested with the power of making 
assessments are required to be disinterested persons. 


75b Ark.—^McLeod v. Purnoll, 262 
S.W. 682, 1'64 Ark. 596. 

70. Mich.—^Boohme v. Monroe, 64 N. 

W. 204, 106 Mich. 401. 

On collateral attack 
N.J.—Allen v. Common Council of 
Inhabitants of City of Plainfield, 
153 A. 525, 9 N'.J.Miflc. 246, af¬ 
firmed 168 A. 664, 110 N.J.Law 12- 

77. N.T .—People V. New York, 5 
Barb. 43—^Laimboor v. Now York, 
6 N.Y.Super, 109. 

70. N.J.—Simmons v. Passaic, 42 N. 
J.I^w 534. 

79. Mass.—^Dunn v. Taunton, 86 N. 
B. 313, 200 Mass. 252. 

00. N.J.—Vail v, Inhabitants of City 
of Plainfield, 155 A. 679, 9 N.jr. 
Misc. 817. 

01. N.J.—Bubllts V. Borouffh of 
Hillsdale, 150 A. 229, 8 N.J.Misa 
334. 

0^1 Ark.—Gannaway v. Street Impr. 


Hist. No. 363, 262 S.W. 22, 164 Ark. 
407. 

44 C.J. p 618 note 28> 

PresumptloiL 

Statute provldingr that aRsessments 
for local Improvements shall bo pre¬ 
sumed to have been rcKulnrly as¬ 
sessed and confirmed was construed 
to reach the qualifications of assess¬ 
ment cummlssloners.—Do Marmon v. 
Borouivh of Koscllo, 162 A. 656, 8 N.J. 
Misc. 904. 

00. Ark.—Gannaway v. Street Impr, 
Diet. No. 362. 202 S.W. 23, 164 Ark. 
407. 

Oi. N.J.—Bublltz V. Borout?h of 
Hillsdale, 160 A. 220, 8 N.J.Miso. 
334. 

Where dlaqiLoUfled meBiber oonttaUMd 
to act 

N.J.—Bublltz V. Borouffh of Hillsdale, 
supra. 

05. 111.—Lawrencovillo v. Hennes¬ 
sey, 91 N.B. 670, 244 Ill. 464, 

44 C.J. p 618 note 30. i 
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06, N.J.—^De Mormon v. Borouf?h of 
BoscllP, 152 A. 656. 8 N.J.MIho. 
904—Bublltz V. Borouiurh of Hills¬ 
dale, 160 A. 220, 8 N.J.Mlsc. 334. 

44 C.J. p 618 note 31. 

07, N.J.—^De Marmon ▼. Borouffh of 
Itosello, 162 A. 666, 8 N.J.Mlsc. 
904. 

xreed not appear on face of proceed- 
tags 

Assessment for Improvement was 
not invalid because it did not appear 
on face of proceedings that commis¬ 
sioners appointed were dlscn»pt per¬ 
sons,—^Dc Marmon y. Borough of 
Itosolle, supra. 

0a Ill.—Ownby v. City of Mattoon, 
138 N.R ItO, 306 111. 552—Marengo 
v. Bichler, 91 N.E. 758, 245 HI. 47. 

09, 111.—Ownby v. City of Mattoon, 
138 N.K 110, 306 111. 552—City of 
Marengo v. ELchlor, 91 N.B. 768 
245 Ill. 47. 
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It is generally,90 but not universally,9^ required 
that those vested with the power of making assess¬ 
ments shall be disinterested persons; and if any 
member of the board or commission which makes 
the assessment is not a disinterested person his par¬ 
ticipation therein infects the action of the whole 
body and makes it voidable.99 Although it has been 
held that the interest of persons charged with the 
making or ratifying of assessments for municipal 
improvements arising from the ownership of prop¬ 
erty directly affected by the improvement does not 
create auen a disqualification to act as to render 
their action void,93 and persons who own property 
against which assessments may be made are not dis- 
iqualified to act where a statute so provides,94 gen¬ 
erally, where a statute or charter provision requires 
assessments to be made by disinterested or impartial 
persons, ownership of property affected by the im¬ 
provement, or an interest therein, operates as a dis- 
qualification.93 Interest sufficient to disqualify a 
person from making an assessment has been held to 
arise where he is an officer and receives his compen¬ 
sation from a corporation whose property is to be 
assessed,93 or is a trustee and director of a charita¬ 
ble corporation owning property which may be as- 
sessed,97 or is a pewholder and member of a church 
owning property which may be 'assessed.98 Howev¬ 
er, an interest sufficient to constitute a disqualifica¬ 
tion does not arise merely from close kinship to an 
owner of property liable to assessment,99 or rela¬ 
tionship in business to him,i or because one is an em¬ 
ployee of a firm which is merely an agent for prop¬ 
erty, although assessed in its name.9 Signing a pe¬ 
tition for the improvement does not disqualify for 


interest,® nor does the fact that one is a resident 
and freeholder4 or a general taxpayer.® 

Under some statutes employees of the municipali¬ 
ty petitioning for the improvement are disqualified 
to act as members of the assessing board or com¬ 
mission,® but under other statutes or charters offi¬ 
cers of a municipality are nor disqualified to make 
assessments where their only interest is to preserve 
the municipal funds.^ Although there is some au¬ 
thority to the contrary,® it has been held that a 
city officer who receives a per cent on the amount 
of special assessments as compensation for his serv¬ 
ices has such interest as disqualifies him from act¬ 
ing as commissioner to make the assessment.9 An 
assessment which is made by the president of the 
board of local improvements is not invalid because 
a person interested in the contract acted as com¬ 
missioner in spreading the assessment.^® One who 
testified as an expert on a hearing of objections to 
an assessment is not incompetent to act as commis¬ 
sioner in making a second assessment as to persons 
who did not object to the first.^^ 

6. Oath 

Subitantlal compliance with statutory requirements 
for the taking of a prescribed oath by persons making as¬ 
sessments Is essential to the validity of assessments made 
by such persons. 

Where assessors or commissioners appointed to 
assess benefits are required to take a prescribed 
oath to discharge their duties, failure to take an 
oath in substantial compliance with this requirement 
will ordinarily invalidate the assessment.^® How¬ 
ever, where commissioners are ordered to recast the 
assessment, they need not be reswom.i® It is not 


90. Ill.—City of Naperville v. 

Wehrle. 173 N.B. 165. 840 Ill. 679, 
71 AL..R. 535. 

N.J.—^De Marmon v. Boroush of Ro¬ 
selle. 162 A. 656, 8 N.J.Mlsc. 904. 

44 C.J. p 618 note 34. 

91. Cal.—Cohen v. Alameda. 191 P. 
1110, 183 Cal. 619. 

44 C.J. p 618 note 35. 

99. Ill —City of Naperville v. 

Wehrle. 173 N.E. 166, 340 111. 679, 
71 A.L..R. 535. 

98. Tex—^Farley v. Uvalde Pavlner 
Co., C1V.APP.. 74 S.W.2d 288—Sey¬ 
mour V. Security Trust Co. of Aus¬ 
tin, Civ.App., 65 S.W.2d 853. 

44 CJ. p >618 note 35 [a] (1), (2). 

94. N.J.—De Marmon v. Boroygh of 
Roselle, 152 A. 656, 8 N.J.Misc. 904. 

95. Pa.—^In re Burgess and Town 
Council of the Borough of Big Run, 
20 A. 711, 137 Pa. 690. 

44 C.J. P 618 note 86. 

9Si IlL—City of Naperville t- 


Wehrle. 173 N.B. 166, 340 Ill. 679, 
71 AL.R. 536. 

Seoxetazy of city hoavd of ednoa- 
tlon was held not disinterested, 
where lands of school district were 
among those assessed.—City of Nap¬ 
erville V. Wehrle, supra. 

97. N.Y.—^Longley v. Hudson, 4 
Thomps. & C. 363. 

98. N.Y.—^Hopkins v Mason, 61 
Barb. 466, 42 How.Pr. 115. 

99. N.Y.—O’Reilley v. Kingston, 21 
N.E. 1004, 114 N.Y. 439. 

Vt.—Sowles V. St. Albans, 46 A. 1050, 
71 Vt. 418. 

1. N.J.—^Rowe V. East Orange, 55 A. 

649, 69 N.J.Law 600. 

8. Ill.—^Pearce v. Hyde Park, 18 N.E. 
824, 126 Ill. 287. 

8L N.J.—^Batchelor v. Avon-by-the- 
Sea, 74 A. 561, 78 N.J.Law 503. 

44 C.J. p 619 note 42. 

4. N.J.—State v. Wright, 23 A. 116, 
54 N.J.Law 130. 

44 CJ. p 619 note 43. 
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5. Mich.—Brown v. Saginaw, 65 N. 

W. 601, 107 Mich. >643. 

44 CJ. p 619 note 44. 

8. Ill.—City of Naperville v. 

Wehrle, 173 N.B. 166, 840 III. 679, 
71 A.I..R. 535. 

7. Tex—Sullivan v. Roach-Manigan 
Pav. Co., Civ.App.. 220 S.W. 444. 

a Cal.—Cohen v. Alameda, 191 p. 
1110, 183 Cal. 519. 

9. Ill.—Chase v. Evanston, 60 N.E. 
241, 172 IIL 403. 

la Ill.—^Betts V. Naperville, 73 N.E. 
752, 214 Ill. 880. 

11. Ill.—^Philadelphia, etc., Coal, 

etc., Co. V. Chicago, 41 N.E. 1102, 
168 111. 9. 

la Ill.—Shreve v. Cicero, 21 N.B. 

815, 129 Ill. 226. 

44 C.J. p 6'19 note 47. 

la Ill.—Schemick v. Chicago, 87 N. 
E. 888, 151 lU. 386. 
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a valid objection that the oath was not taken until 
after the assessment, if it is taken before the report 
thereof to the council.i^ Where the statute under 
which proceedings are had makes no requirement 
for the appointment of appraisers and they appear to 
have been appointed merely in an advisory capacity 
to the mayor and council who did in fact consider 
the assessment as to each tract and parcel and who 
themselves made the assessment and levy, the fail¬ 
ure of the appraisers to take an oath does not in¬ 
validate the assessment.15 Commissioners may not 
impeach their own report by testifying that the oath 
signed by them and duly certified was not in fact 
taken.i® 

§ 1395. Jurisdiction of Courts to Make As¬ 
sessment 

Generally the courts are not authorized to make as¬ 
sessments for municipal Improvements. 

Generally the courts are not authorized to make 
assessments for municipal improvements.^^ How¬ 
ever, under some constitutional and charter pro¬ 
visions particular courts have jurisdiction of pro¬ 
ceedings for the assessment of special benefits to 
pay for specified improvements.^® 

§ 1396. Nature, Extent, and Exercise of Pony- 
er to Assess 

a. In general 


b. By municipal council or governing 

body 

c. By other boards or officers 
a. In General 

In making assessments for special benefits a municipal 
council or other board or tribunal acts in a Judicial or 
quasi-judicial capacity. It Is not engaged in an adversary 
proceeding but represents the landowners as well as the 
municipal corporation and all others concerned. 

Although there is some authority which holds that 
the act of a municipal corporation in levying a lo¬ 
cal improvement assessment is legislative in char¬ 
acter,it is generally held that the imposition of 
a special assessment for a local improvement is a 
judicial act,®® and that in making assessments a 
municipal governing body,®i or officer, board, or 
commission other than a municipal governing 
body,®2 acts judicially or quasi judicially, and not 
in an administrative, executive, or legislative ca¬ 
pacity. In determining the amount of the assess¬ 
ments, the board exercising the power to do so is 
not engaged in an adversary proceeding;®® the 
members of the board represent the landowners as 
well as the municipal corporation and all others con¬ 
cerned.®^ The presumption is that they have done 
their duty in a spirit of fairness and to the best of 
their judgment.®® Special assessments for local im¬ 
provements must be made pursuant to legislative 
authority.®® Wherever power or jurisdiction to levy 


X4. N.T.—Lalmbccr v. New York, 6 
N.Y.Super. 109. 

15w Kan.—St. Liouis-San FranciHCO 
R. Co. V. Pleasanton, 24*7 P, 447, 
121 Kan. 659. 

16L Ill.—Ryder v. Alton, 61 N.E. 821, 
175 Ill. 04, 

17. Fla..—Prospero v. City of Now 
Port Richey, 124 So. 2, 98 Fla. 608. 
Ohio—^Welah v. City of Cincinnati, 
28 N.E.2d G43, 64 Ohio App. 200. 
Tez.—Cox V. Thurber Brick Co., Civ. 
App., 86 S.W.2d 849, error dis¬ 
missed. 

44 C.J. p 620 note 70 [a] (2). 
ConclusivenesB of determination as 
to whether or not property has 
been benefited by Improvement see 
supra S 1375. 

Delegation to court of power to ap¬ 
point assessors see supra S 1304 b. 
Aaonnt osnssd by laorease la dam- 

ayes 

Where city authorities failed to set 
out actual amount of benefits accru¬ 
ing te individual property owners 
from improvement, court was held 
without authority to apportion 
among psraperty owners specially 
benefited the amount by which dam¬ 
ages to complaining property owners 
was increased.—Bishop v. City of 
Meriden. 162 A. 846, 16 Conn. 624. 


1& Mo,—Troost Ave. Cemetery Co. 
v. Kanflos City, 164 S.W.2d 90, 348 
Mo. 661. 

Glxcnlt oonrt was held to have Ju¬ 
risdiction of proccedingH for as.scsH- 
nient of special benefits to pay for 
boulevards.—Troost Ave, Cemetery 
Co. V. Kansas City, supra. 

Appearanoa as oonfexriag Jnxlsdio- 
tion 

In proo<‘odlng for assossmonl of 
special bencfilSp circuit court hiid Ju¬ 
risdiction of a cemetery company as 
a party when' it entered its appear¬ 
ance and participated os a dofcndiint 
—Troost A VC. Cemetery Co. v. Kan¬ 
sas City, supra. 

19. Okl.—St. LiOuis-San Francisco 
Ry. Co. V, City of Tulsa, 41 r.2d 
116. 170 Okl. 308. 

20. Ala.—City of Bessemer v. Rat- 
llif, 199 So. 838, 240 Ala. 406. 

N.J.—Gross V. Hague, 123 A. 744, 99 
N.J.Law 467. 

21. Ala.—Bessemer Coal, Iron & 
Land Co. v. Bailey, 137 So. 433, 223 
Ala. 692. 

Col.—Humphreys v. City and County 
of San Franolsco, 268 P. 888, 92 Cal. 
App. 69. 

Xh the adoptioa of a vesolntloa or 
ordiaaaoe fixing the amount of the 
assessment against each lot or tract 
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I for a local improvement, a city coun¬ 
cil exercises a Judicial function.— 
Ponton v. Brown-Crummer Xnv. Co., 
131 So. 14, 222 Ala. IS.*)—Stoviill v. 
City of Jasper, 118 So. 467, 218 Ala. 
282. 

22, Ala.—Goodman v. City of Bli> 
mlngham, 126 So. .236, 223 Ala. 199. 
Ill.—C3liy of Nnpervillo v. Wohrle, 
17.3 N.E. 166, 340 Ill. 579, 71 A.L.R. 
535. 

N.J.—Slate (Peckham, l*rosocutor) v. 

I Mayor and Common Council of the 
City of Newark, 43 N.J.Law 676— 
Maywood Land Co. v. Township of 
Rochelle Park, 181 A. 696, 13 N.J. 
Mlsc. 841. 

44 C.J. p 620 note 69. 

Not afinlnistratlve agency of city 
N.J.—(Junne v. City of Newark, 181 
A, 397, 11G N.J.Law 339, afllrmed 
189 A. 383, 117 N.J.Law 631. 

S3L Ind.—Clarke v. Evansville, 131 
N.E. 82, 76 Ind.App. 500. 

24. Ind.—Clarke v. Evansville, su¬ 
pra. 

Iowa.—Sioux City v. Western As¬ 
phalt Paving Corporation, 271 N. 
W. 624, 223 Iowa 279, 109 A.L.R. 
608. 

2A Ind.—Clarke v. Evansville, 131 
N.E. 82, 75 lnd.App. 600. 

28. Fla.—City of Hollywood y. Da- 
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an assessment to recapture special benefits accru¬ 
ing to property by virtue of a public improvement 
is conferred subject to the existence of a given state 
of facts, the power to determine, in the first in¬ 
stance, the existence or nonexistence of such facts 
is necessarily included in the power conferred.27 

b. By Municipal Council or Governing Body 

A municipal council or governing body must be duly 
organized and acting In the exercise of corporate power 
In order to be able to exercise a power to make assess¬ 
ments for special benefits. The assessment may be made 
by the adoption of the report of a subordinate official who 
calculated Its apportionment. 

A municipal cotmcil or governing body which has 
power to make an order or pass a resolution fixing 
the amount of the assessment for special benefits 
against each lot or tract of land, as discussed supra 
§ 1393, can exercise such power only if it is duly 
organized and acting in the exercise of corporate 
power.28 The adoption by a municipal council of 
the assessor’s,29 or engineer’s,*® or commission¬ 
ers’*^ report has been held a sufficient compliance 
with a requirement that it make the assessment. In 
such case the view is taken that the adoption of 
such report by the council constitutes the assess¬ 
ment;** and the mere calculation of the apportion¬ 
ment of an assessment may usually be made by sub¬ 
ordinate officials.*^ 

c. By Other Boards or Officers 

Officers or members of a board or commission making 
assessments have no power to pass on the regularity or 
validity of the assessment proceedings or the constitu¬ 
tionality of the act under which the proceedings were In¬ 
stituted or to change the amount of an assessment or 


assessment area which has been fixed by a municipal 
council, but, where they have authority to act, their as¬ 
sessments are ordinarily valid and binding. 

Officers or members of a board or commission 
having power to make assessments for special ben¬ 
efits have no power to pass on any question relat¬ 
ing to the regularity or the validity of the assess¬ 
ment proceedings or the constitutionality of the act 
under which the proceedings were instituted.*^ 
Likewise, they may not decide that they have power 
to act where in reality such power does not exist.** 
An assessment by a properly appointed or author¬ 
ized board of assessors is valid and binding, in the 
absence of a showing that it is arbitrary, unequal, 
or confiscatory,** and it will not be set aside unless 
it clearly appears that an injustice has been done.**^ 

Reducing assessinent or increasing area. Where 
the municipal council has power to, and determines, 
what portion of the municipality will be benefited by 
the improvement and what portion of the expense 
incurred therefor is to be defrayed by assessment 
on the owners of property within the territory ben¬ 
efited, the assessors have no authority to reduce the 
amount of the assessment or to increase the area of 
assessment, but are bound to assume that every sep¬ 
arate parcel of property within the assessment area 
derives some benefit from the improvement.** 

§ 1397. Report of Commissioners 

The report of commissioners authorized to levy an 
assessment must show compliance with the law under 
which they acted. It Is prlma facie evidence of the facta 
stated therein. 

The report of commissioners authorized to levy 


vis, 19 So.2d 111, 164 Fla. 785— 
Simpson V. City of Brooksvllle, 188 
So. 794, 137 Fla 623—City of Coral 
Gables v. Coral Gables, Inc., 160 So. 
476, 119 Fla. 30. 

AssessmeiLt lield made pnrsnant to 
legislative autl&ozlty 

Miss.—City of Clarksdale v. Fitzger¬ 
ald, 179 So. 269, 181 Miss. 136. 

27. Ohio.—City of Cincinnati v. 
Board of Education of City School 
Dlst. of City of Cincinnati, 27 N.E. 
2d 413, 63 Ohio App. 549, appeal 
dismissed 31 N.E.2d 440, 137 Ohio 
St. 668. 

28L Ala.—^Fenton v. Brown-Crummer 
Inv. Co., 131 So. 14, 222 Ala. 155. 

Municipal governing bodies and their 
proceedings generally see supra SS 
886-410. 

98. Conn.—^Bartram v. Bridgeport, 
10 A. 470, 55 Conn. 122. 

N.T.—Smith V. Buffalo, 35 N.T.S. 
635, 90 Hun 118, affirmed 64 N.E. 
62, 169 N.Y. 427. 

Ky.—Nevin v. Roach, 6 S-W. 64<, 
86 Ey. 492, 9 Ey.i:i. 819. 


Or.—Gregor v. City of Portland, 268 
P. 743, 126 Or. 49. 

31. Ind.—Chicago, etc., R. Co. v. 

Huntington, 49 N.E. 379, 149 Ind. 
518. 

32. Ind.—Chicago, etc., R. Co. v. 

Huntington, supra 

33. Mass.—Sears v. Boston, 53 N.E. 
138, 173 Mass. 71, 43 L..R.A. 834. 

44 C.J. p 620 note 68. 

34^ N.Y.—^In re Public Parks, 85 N. 
Y. 469. 

Jtixy of view appointed to assess 
benefits accruing to abutting proper¬ 
ty owners from sewer system was 
held without authority to consider 
question of municipality's authority 
to adopt different methods of assess¬ 
ment in different sewer districts.—^In 
re Sewer District No. 4, Nether Prov¬ 
idence Township, 18 A.2d 128, 143 
PaSuper. 286. 

35- N.Y.—^In re Woodhaven Blvd., 
Borough of Queens, 23 N.Y.S.2d 
661, 260 App.Div. 659, reargrument 
denied 26 N.Y.S.2d 1000, 261 App. 
Dlv. 886. 


Acts void 

When the authority of assessors to 
act depends on the existence of a 
fact, which they erroneously deter¬ 
mine to exist, their acts pursuant to 
such determination are void.—In re 
Woodhaven Blvd., Borough of 
Queens, supra 

38. Ark.—Board of Com’rs of Street 
Improvement Dist. No. 349 of City 
of Little Rock v. City of Little 
Rock, 295 S.W. 972, 174 Ark. 619. 
Assessment by new board of as¬ 
sessors appointed for Improvement 
district annex was held valid.— 
Board of Com'rs of Street Improve¬ 
ment Dlst. No. 349 of City of Little 
Rock V. City of Little Rock, supra. 

37- N.J.—^Raymond's Estate v. May¬ 
or, etc., of Borough of Rutherford, 
27 A. 172, 55 N.J.Law 441—May- 
wood Land Co. v. Township of 
Rochelle Park, 181 A. 696, 18 N.J. 
Misc. 841. 

3& N.Y.—^Hassen v. Rochester, 65 
N.Y. 616. 

44 CJ. P 621 note' 88. * 
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an assessment must show compliance with the law 
under which they acted.39 Under some statutes or 
charters, assessment commissioners render a report 
to the municipal governing body, which may adopt 
and confirm it with or without alterations, and, be¬ 
fore taking final action, the governing body may re¬ 
turn the report to the commission or refer it to a 
committee of its own body for correction 

The report is considered prima facie evidence of 
the facts recited therein,^! and that the assessment 
made is just and fair and not in excess of the actual 
benefits.^ 2 jt is in general conclusive as to whether 
or not a particular parcel of land has been benefited 
by the improvement,43 as to the amount of benefits 
received by each owner from the improvement,^* 
and as to the relative amount of cost of the improve¬ 
ment to be respectively borne by the municipality 
and the owners of the property,*5 unless convinc¬ 
ing evidence is adduced against it,*® or unless fraud, 
abuse of discretion, or palpable error is shown,*^ or 
unless, as it is sometimes stated, the court can say, 
as a matter of law, that the report is erroneous.*® 

Hearing on report. The failure of a municipal 
council to hold a hearing on a report of commis¬ 


sioners of assessment which was returned to the 
commissioners for further attention will not invali¬ 
date the assessment where a hearing was held on 
the revised report which was subsequently ren¬ 
dered.*® 

§ 1398. Proceedings for Assessment in Gen¬ 
eral 

a. In general 

b. Petition 

c. Time of levy 

a. In General 

Proceedings by a municipal corporation to assess the 
cost of local improvements against property benefited 
thereby must strictly conform to the law In all substan¬ 
tial particulars. 

Proceedings by a municipal corporation for as¬ 
sessment of the cost of a local improvement against 
property benefited thereby must conform strictly to 
law,®® and there must be strict compliance in all 
substantial particulars with legislative enactments 
prescribing the mode of exercising the power to 
make assessments.®^ Any material departure from 
the authority conferred by the statute will invalidate 


29 . Ill.—^Larnon v. Chicaigro, 60 N.B. 

179, 172 III. 398. 

44 C.J. p 021 note 84. 

40. N.J.—^Allen v. Common Council 
of Inhabitants of City of Plainfield, 
168 A. 626, 9 N.J.Misc. S4<6, affirmed 
163 A. 6G4, 110 K.J.Law 19. 

Nninher of times oorxeoted 

The report may be referred to the 
commission any number of times and 
also roferred to a oommittuo of the 
rfovornlng' body.—^Allen v. Common 
Council of Inhabitants of City of 
Plainfield, supra. 

41. N.J.—^Maywood Land Co. v. 

Township of Tlochollo Park, 181 
A. 696, 13 N.J.Mlso. 841. 

42. N.J.—Maywood Land Co. v. 
Township of Rochelle Park, supra. 

43. N.Y.—In re New York, 135 N-TO. 
836, 2.33 N.T. 387—Matter of Lrook 
Avo., 40 N.Y.'S. 949, 8 App.lJlv. 291. 

Conolusivcness of assos.smcnt gener¬ 
ally HOC infra 5 1450. 

44. N.J,—Coward v. North Plain- 
field, 42 A. 806, 63 N.J.Law 61. 

44 C.J. p 621 note 86. 

45. III.—Jacksonville v. Hamlll, 62 
N.B. 949, 178 Ill. 236. 

44 C.J. p 621 note 87. 

46. N.J.—Raymond v. Rutherford, 
27 A. 172, 55 N.J.Law 441. 

44 C.J. p 621 note 88. 

47. Wash.—Tn re Westlake Avo., 82 
P. 279, 40 Wash. 144. 

46. N.Y.—In re Now York. 135 N.B. 
826. 233 N.Y. 387. 

49. K.J.—^Maywood Land Co. ▼. Bor¬ 


ough of Maywood, 147 A. 743, 7 N. 
J.Mlsc. 1086. 

50. Mo.—Kirkwood ▼. Martin, 282 
S.W. 642, 219 Mo.App. 490. 

Persons entitled to question validity 
of assessment see infra S 1460. 
JUBlrinatlve sbowing required 
It must affirmatively appear that 
the taxing authorities have taken all 
steps which the law makes Jurisdic¬ 
tional; the failure of the record to 
show such proceedings will not be 
aided by presumptions.—Chicago & 
N. W. Ry. Co. V. I'ayne Creek Drain¬ 
age Dlst., 26 N.W.3d 607, 148 Neb. 
139—Haeckc v. lllastern Sarpy Coun¬ 
ty Drainages Dlst., 4 N.W.2d 744, 141 
Nob. 628—Morse v. City of Omaha, 
93 N.W. 734, 67 Neb. 426. 

51. Ala.—Tlyars v. Town of Iloois, 
166 So. 383, 229 Ala. 22—First Nat. 
Rank cif Dothnn v. Fountain Motor 
Co., 148 So. 817, 227 Ala. 133— 
Nashville, C. & RL. L. Tty. Co. v. 
Town of Boose, 147 So. 196, 226 Ala. 
441. 

Ark.—Board of Oom’rs of Street Im¬ 
provement Dist. No. 349 of City of 
Little Rock V. City of Little Rock, 
295 S.W. 972, 174 Ark. .619. 

Cal.—Roberts v. City of Los Angeles, 
61 P.2d 323, 7 Oal.3d 477. 

Fla.—City of Hollywood v. Davis, 19 
So.2d 111, 164 Fla. 78,'i—Simp-son 
V. City of Brooksville, 188 So. 704, 
137 Flo. 623—City of Coral Gables 
V. Coral OabloB, Ina, 160 So. 476, 
119 Fla. 80—Carr v. City of Kla- 
Bimmoo, 86 So. 699, 80 Fla. 759. 
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Mont.—^Morse v. Kroger, 286 P. 186, 
87 Mont. 64. 

N.J.—Union Bldg. Co. v. City of New¬ 
ark, 28 A.2d 377, 129 N.J.Law 146 
—Cross V. Hague, 123 A. 744, 99 
N.J.Law 467. 

Or.—Gregor v. City of Portland, 268 
P. 743, 126 Or. 49. 

Pa—^In re Borough of Mlllvalo, 19C 
A. 64C, 126 ra.Siiper. 66. 

W.Va.—Herbert C. Holler & Co. v. 
Charles I on-Dunbar Traction Co., 
164 S.I6. 853, 112 W.Va. 299. 

44C.J. p 621 note 91. 

Necessity for record to show coinpll- 
anco with required proceedings for 
assesHmenl sou infra §S 1443-1445. 
ChnstmctloiL and opexatlon 

(1) Various sections of charter 
governing assessment of special ben¬ 
efits are to be read together.—^In re 
Siegfried IMnce, City of New York, 
Cl K.r.H.3d 104. 

(3) New charter of New York City 
becoming efl'cctlve Jan. 1, 1938, was 
construed to provide that proceedings 
authorised before new charter be¬ 
came Gifocllve are to bo governed by 
provisions of old cliarler with re¬ 
spect to levying or fixing the pay¬ 
ment of sp(‘Cial benefit assessments, 
and that new oharler Is to control 
only proceedings actually authorised 
after Jan. 1, 1938.—In re Siegfried 
Place, City of New York, supra. 

(3) Law of city of third class was 
held applicable to procedure for as- 
sessmont of benefits fur street pav¬ 
ing and sewer construction in oity of 
third class, notwithstanding ordl- 
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the assessment.'52 However, all that is required is 
a construction agreeable with reason and which 
gives force and effect to the intentions of the stat¬ 
utes or ordinances as written.® * Once the assess¬ 
ing authority has acquired complete jurisdiction of 
the subject matter, substantial compliance with the 
prescribed proceedings is all that is required.®^ 

Jurisdiction of the res, that is, of the power to 
assess for the cost of an improvement in a particu¬ 
lar case must be acquired by the proceedings to as¬ 
sess,®® which, generally speaking, are judicial in 
character,®® and statutory.®^ Where the circum¬ 
stances are such as to indicate the probable contin¬ 


uance of the existing use of the property to be as¬ 
sessed, the assessor is bound to assume the continu¬ 
ance of such use and to make the assessment ac¬ 
cordingly.®® 

Where a statute so provides, an ordinance pro¬ 
longing the life of an improvement district is a pre¬ 
requisite to an assessment for maintenance of the 
improvement.®® 

Ascertainment of cost of improvement and 
amount to be assessed. Ascertainment of the cost 
of an improvement is a condition precedent to the 
making of an assessment when so provided by stat¬ 
ute.®® Also, it has been held that a city council 


nance authorlziniT such work was 
enacted prior to such law and work 
Itself was begun prior to that time, 
where viewers were appointed and 
report was made after law took ef¬ 
fect.—^Kunze v. City of Duquesne, 
190 A. 638. 12>6 Pa.Super. 48. 
Ihvastlgatlons and reports 

B^irther proceedings under statute 
requiring certain Investigations and 
reports were not mandatory where, 
after due notice, the owners of the 
required percentage of land In the as¬ 
sessment district did not demand 
such investigations and reports.— 
Garibaldi v. Daly City. 147 P.2d 122. 
63 Cal.App.2d 480. 

xniMUL or mrml oharaoter of inroperty 
Pa.—In re Laying Sewer Lines in 
Certain Streets and Alleys In East 
End of Tp. of Lancaster, Com.PL, 
48 Lanc.Rev. 671. 

Frooeedlags held suiBloleiLt 
Tenn.—^Lenoir City v. Boggs, 16 
Tenn.App. 98. 

W.Va.—^Mortgage Co. of Maryland 

V. Lory, 154 S.B. 186, 109 W.Va. 
310. 

Wyo.—In re Improvement Under 
Special Assessment Statutes by 
Sanitary Sewer, City of Cheyenne, 
113 P.2d 958, 67 Wyo. 121. 

EKzlot oompllaaee held not required 
Tez.—^Plynt v. City of Kingsville, 
Clv.App., 50 S.W.2d 414, reversed 
on other grounds 82 S.W.2d 934, 
125 Tez. 610. 

5S. Fla.—^Anderson v. Ocala, 91 So. 

182. 83 Fla. 344. 

Assessments htid void 
Neb.—Cullingham v. City of Omaha, 
10 N.W.2d 615, 143 Neb. 744. re¬ 
hearing denied 12 N.W.2d 124. 143 
Neb. 744—^Harmon v. City of Oma¬ 
ha, 73 N.W. 671. 53 Neb. 164. 

Wls.—^Boden v. Town of Lake. 12 N. 

W. 2d 140, 244 Wls. 216. 

63. Cal.—^Roberts v. City of Los An¬ 
geles, 61 P.2d 323, 7 Cal.2d 477. 

54. Or.—Gregor v. City of Portland, 
268 P. 743. 126 Or. 49. 

To extent of I>eBellts 
Where there Is substantial compli¬ 


ance with procedural requirements, 
defects In assessment proceedings 
will generally be disregarded and 
the assessment sustained, to extent 
of benefits properly chargeable 
against property had assessment 
been regularly made.—City of Troy 
V. Schnell, 193 N.E. 782, 48 Ohio App. 
325. 

Idere Izregulaxitles In the proceed¬ 
ings will not make an assessment 
void if there was sufficient compli¬ 
ance with the prescribed proceed¬ 
ings to give the assessing authority 
Jurisdiction of the subject matter, 
authorizing levying of the assess¬ 
ment.—Throckmorton v. City of Tus- 
cumbla, 23 So.2d 547, 247 Ala. 209. 
Satisfaction with falzmess of assess¬ 
ment 

Adoption of engineer’s report by 
city council, after several hearings, 
was held to show compliance with 
requirement that it be satisfied that 
engineer’s report was reasonable and 
Just and that the assessment of ben¬ 
efits made was fair, just, and prop¬ 
er; and it was not necessary for the 
council to state in the exact words 
of the charter that it had found the 
damages and assessments "reason¬ 
able and Just,” and the assessment 
of benefits to be "fair, just, and prop¬ 
er.*’—Gregor v. City of Portland, 268 
P. 743, 126 Or. 49. 

Pormer xnlslntexpxetatlons 

Fact that city previously in similar 
case acted on misinterpretation of 
statute governing assessment for 
street Improvements did not estop 
subsequent procedure according to 
law.—^Lynch v. Kansas City, 15 P.2d 
720, 186 Kan. 848. 

55. Ala,—Throckmorton v. City of 
Tuscumbia, 23 So.2d >647, 247 Ala. 
209—^Byars v. Town of Boaz, 155 
So. 383, 229 Ala. 22—First Nat. 
Bank of Dothan v. Fountain Motor 
Co.. 148 So. 817. 227 Ala. 133— 
Nashville, C. & St. L. Ry. Co. v. 
Town of Boaz, 147 So. 196, 226 
Ala, 441. 

Parties 

Mortgagee of the property as-, 
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sessed need not be made a party to 
the assessment proceedings in order 
to be bound thereby.—City of Bix*- 
mingham v. Smyer, 160 So. 764, 230 
Ala. 234. 

66. Ala,—^Hood v. City of Bessemer, 
104 So. 325, 213 Ala. 225. 

67. Ill.—Fox V. Maxwell. 187 N.E. 
166, 353 Ill. 172. 

68. U.S.—City of San Diego v. At¬ 
chison. T. & S. F. Ry. Co., C.C.A. 
Cal., 45 F.2d 11. certiorari denied 
51 S.Ct. 864. 283 U.S. 830, 75 L.Ed. 
1443. 

Necessity to assess property for cost 
of improvements on basis of ben¬ 
efit of improvement to it with re¬ 
spect to its present use or with 
respect to its adaptability to other 
and general uses see supra 5 1372 
Vuo of depot property for railroad 
purposes 

U. S.—City of San Diego v. Atchison. 
T. & S. F. Ry. Co., supra. 

69- Ark.—^Ragsdale v. Cunningham. 
147 S.W.3d 20. 201 Ark. 848. 

Ordinance prolonging life of sewer 
district held not enacted.—Ragsdale 

V. Cunningham, supra, 

ea N.J.—Union Bldg. Co. v. City of 
Newark. 28 A.2d 277, 129 N.J.Law 
146. 

44 C.J. p 622 note 98. 

Time for oertlfloation of oost 
Statute requiring bodrd in charge 
of local Improvements, on comple¬ 
tion thereof, to notify assessment 
board immediately of cost thereof 
was construed not to mean forth¬ 
with, directly, and at once.—^Hillside 
Land Co. v. North Bergen Tp., 172 A. 
585. 112 N.J.Law 676. affirmed 176 
A. 192, 114 N.J.Law 156. certiorari 
denied 56 S.Ct. 833, 295 U.S. 762. 79 
L.Ed. 1696. 

Detailed stateDoaent 

(1) The purpose of statute requir¬ 
ing submission to board of assess¬ 
ment of detailed statement of costs 
of improvement to be assessed 
against property benefited is to in¬ 
form those who have a right to know 
details of cost of improvement, and 
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cannot lawfully pass an ordinance levying special 
taxes until, as a board of equalization, it has de¬ 
termined the sum to be assessed against the real es¬ 
tate as benefits.®! 

View of premises. Under some statutes, the as¬ 
sessing officer, board, or commission is required to 
view the premises to be assessed.®^ In the absence 
of any statutory requirement to that effect, it has 
been held that it is not necessary that they should 
personally inspect the street to be improved.®® The 
fact that commissioners did not make any personal 
examination of any property outside of the line of 
improvement, because they considered that the prop¬ 
erty on the line of the street was benefited to the 
full amount of the cost except what was assessed to 
the city, is not inconsistent with their having per¬ 
formed their duty.®^ 

Change after assessment has been made. After 
an assessment has been made, the municipality has 
no authority to change it in a material matter, with¬ 
out notice to anyone, and thereby to increase the 
liability of the owner of the property assessed.®® 

Effect of ordinance prescribing procedure. Where 
a municipality is authorized by its charter to pre¬ 
scribe by ordinance the method of procedure in levy¬ 
ing and collecting special assessments, an ordinance 
providing such procedure, when adopted, has the 
same force and effect as if its terms had been in¬ 
corporated in the municipal charter and also the 
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same force and effect within the city of an act of 
the legislature.®® 

b. Petition 

In the absence of a statute requiring It, a petition for 
the levy of an assessment Is not essential to the validity 
of an assessment, but, where required by statute, such 
a petition Is a condition precedent to a valid assessment 
and it must comply with the requirements of the statute. 

While a petition is not essential to give validity to 
an assessment in the absence of a statutory require¬ 
ment that it be filed,®7 if the statute requires a pe¬ 
tition by the city for the levy of an assessment, the 
requirement is jurisdictional and compliance with 
the requirement an indispensable condition preced¬ 
ent to a valid assessment,®® and the petition must 
comply with the requirements of the statute.®® Al¬ 
though the statute requires a petition for an assess¬ 
ment to contain the ordinance for the proposed im¬ 
provement, the ordinance need not be certified, 
where there is no statutory requirement to that ef¬ 
fect;*^® nor need the regularity of the council's pro¬ 
ceedings be recited.*^! 

Motion to dismiss a petition for the assessment of 
benefits because the ordinance providing for the im¬ 
provement was not set out need not be in writing.^'® 

Defense to petition. It is no defense to a peti¬ 
tion to assess benefits from the establishment of a 
sewage lank to show that a proposed sewer system 
covered by a separate ordinance may never be es- 
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statement is required to carry sub¬ 
stantial information regardlngr the 
major costs of such improvement.— 
Union Bide:. Co. v. City of Newark, 
28 A.2d 277, 129 N.J.Law 146. 

(2) Certification of gross amount 
was held insufllcient.—^Unlon Bldgr. 
Co. V. City of Newark, supra. 

61. Neb.—Medland v. Connell, 77 N. 
W. 487, 67 Neb. 10. 

62. N.J.—Wilson v. Ocean City, 165 
A. 880. 11 N.J.Misc. 325, affirmed 
Wilson V. Mayor, Board of Com’rs 
and City Clerk of Ocean City, 170 
A. 56, 112 N.J.Law 97. 

Actual view 

Whore the statute requires an ac¬ 
tual view by the commissioners of 
the premises to bo assessed, a valid 
assessment without such view can¬ 
not be mafie.—Kvello v. Lisbon, 164 
N.W. 806, 38 N.D. 71*-44 C.J. P 621 
note 79. 

63. Ill.—Wright T. Chicago, 48 Ill. 
286. 

66. N.J.—Hunt v. Rahway, 89 N.J. 

Law 646, affirmed 40 N.J.Law 615. 
44 C.J. p 621 note 81. 

66. Tex.—Herbert C. Heller & Co. v. 
International Committee of Young 

68 C.J.S.—74 


Men’s Christian Ass’ns, Civ.App., 
50 S.W.2d 495. 

66. Cal.—Irish v. Hahn, 281 P. 386, 
208 Cal. 339, 66 A.L R. 1.182—Mar- 
dis V. McCarthy. 121 P. 389, 162 
Cal. 94. 

67. N.M.—Ellis V. New Mexico 

Constr. Co., 201 P. 487, 27 N.M. 
312. 

Petition for: 

Confirmation of assessment sec in¬ 
fra 5 1493. 

Improvement see supra 5S 1089- 

1001 . 

6a Ill.—Northbrook v. Sterbn, 149 
N.E. 258, 318 111. 360—Casey v. 
Cincinnati, etc., R. Co., 106 N.E. 
130, 368 Ill. 353. 

JTuXlSdlctiOB 

Filing petition in county court for 
levying of special assessment gave 
court Jurisdiction.—City of Rock Is¬ 
land V. Chlppiannock Cemetery Ass’n, 
159 N.E. 271, 328 Ill. 236, error dis¬ 
missed Chlppiannock Cemetery 
Ass'n V. City of Rock Island, 48 S. 
Ct. 600, 277 U.S. 678, 72 L.Ed. 996. 

69. Ill.—Adcock V. Chicago, 48 N.E. 

689, 160 III. *611. . 

44 C.J. P 632 note 98. 
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By whom filed 

(1) Petition for appointment of 
viewers to apportion cost of street 
improvement may be filed by the 
municipality or any person Inter¬ 
ested.—In re Evergreen Rood, Pitts¬ 
burg, 174 A. 804, 114 Pa.Super. 499. 

(2) Where a statute requires the 
petition to bo lilod by some city offi¬ 
cer designated in the ordinance or by 
resolution in the name of the mu¬ 
nicipality, a petition filed in the name 
of the municipality and signed by 
the president of the village and a 
special attorney Is suffleient, and It 
Is immaterial whether or not the spe¬ 
cial attorney is considered an officer 
of the village, since his signature 
may bo considered as surplusage.— 
Village of Marjssa v. Jones, 158 N.E; 
389, 327 Ill. 180. 

(3) Other decisions with respect 
to persons proper to file petition see 
44 C.J. P 622 note 98 W. 

70. Ill.—^Doremus v. People^ 43 N.E. 

701, 161 111. 26. 

44 C.J. p 622 note 99. 

71- Ill.—^Walker v. Aurora, 29 NE 
741, 140 Ill. 402. 

72. Ill.—Highland Park v. McMiil- 
lln, 94 N.E. 966, 249 Ill. &68^ 
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tablished, and the persons assessed may be injured, 
instead of benefited, by the sewer tank.*?3 Also, an 
objection that property will not be benefited by a 
sewage tank because of a faulty sewer ordinance 
cannot be interposed to a petition to ascertain com¬ 
pensation for the condemnation of land for the tank 
and for the assessment of benefits therefor. 

c. Time of Levy 

Compliance with mandatory, statutory or charter pro¬ 
visions as to the time when assessments may be made 
Is essential to the validity of the assessment, but, In the 
absence of a statutory limitation, those whose duty It Is 
to make It are vested with discretion as to such time. 

Compliance with statutory or charter provisions 
as to the time when assessments may be made is 
essential to the validity of the assessment.^^ Hence, 
it has been held that a municipal corporation is 
barred from making an assessment against abutting 
property owners after the expiration of a limita¬ 
tions period fixed by statute,"^® and that an assess¬ 


ment made after that time is invalid but there 
are some decisions holding that statutes of this char¬ 
acter are merely directory.^® 

Where there is no statutory limitation as to the 
time in which an assessment must be levied, those 
whose duty it is to make it are usually held to be 
vested with a discretion as to the time within which 
the levy shall be made,^® and the courts will not,®® 
or ought not to,®^ limit such time. In the absence 
of statute or charter providing otherwise, assess¬ 
ments for benefits need not be determined at the 
time damages caused by the improvement are fixed 
and paid by the municipality.®® 

§ 1399. Notice of Assessment and Hearing 
Thereon 

It Is the duty of the commissioners or other assessing 
authority to hold a hearing on the assessment at the time 
and place specified In the notice. 


73- m. —^Highland Park v. McMul- 
11 x 1 , supra. 

n Ill.—Highland Park v. McMul- 
lln, supra. 

75. Tex.—Smith Bros. v. Vann, Civ. 
App., 296 SW. 909. modified on 
other grounds 296 S.W. 1119. 
Kecesslty for completion of improve¬ 
ment before assessment is made 
see supra S 1385. 

Time assessment Hen is created see 
Infra S 1669. 

Tline when assessment anfhoxlxed 

<1) Under some statutes assess¬ 
ments may be made after letting 
contracts for street Improvements.— 
Smith Bros. v. Vann, supra. 

(2) The assessment is ordinarily 
prepared by the assessing authority 
when the entire cost of the Improve¬ 
ment IS ascertained.—Cullman v. 
•Grey. 115 P.2d 460, 18 Cal.2d 247. 

(3) In some Instances assessments 
Tor benefits cannot be made until aft¬ 
er the expiration of the time to ap¬ 
peal from any award of damages 
made because of the Improvement 
and until the portion of the cost of 
the Improvement which Is to be borne 
oy the city has been determined — 
People ex rcl. Schick v. Marvin, 292 
N.T.S. 93, 219 AppDiv. 293, remitted 
2 N.B.2d 634, 271 N.Y. 219, motion 
denied 8 N.E.2d 618, 274 N.Y. 491, and 
Affirmed 11 N.E.2d 767, 276 N.Y. 587. 

(4) A statute authorizing the gov¬ 
erning authority of a municipality 
to make assessment where it had 
omitted to make assessment when it 
might have done so authorized may¬ 
or and city commissioners, after 
completion of Improvement, to In¬ 
stitute assessment proceeding.—City 
nf Clarksdale v. Fitzgerald, 179 So. 
269, 181 Miss. 136. 


Assassment payahia in yaazly InstalL- 
mants 

A statute which provides that as¬ 
sessments shall be payable in year¬ 
ly installments does not require the 
levy of separate assessments for 
each yearly installment, but a single 
levy may be made for the whole 
amount to be paid In yearly install¬ 
ments.—^In re One Hundred and 
Eighty-Pirst St., 17 N.Y.S. 917—Peo¬ 
ple V. Gilon, 14 N.Y.S. 75, appeal dis¬ 
missed 29 NE. 148, 128 N.Y. 651. 

76. Ky—City of Mayfield v. Carey- 
Reed Go., 83 S.W.2d 891, 260 Ky. 
43. 

77. Mass.—^Unlon St. R. Co. v. New 
Bedford, 149 N.E. 46, 253 Mass. 
314. 

44 C.J. p 633 note 7. 

78. N.Y.—^Matter of Deering, 14 
Daly 89, 3 N.Y.St. 693, nflirmod 13 
N.E. 928, 105 N.Y. 667. 

44 C.jr. P 623 note 8. 

Provision held dlzeotory 

■\Vhere statutory provision for re¬ 
view of tax rate by town meeting to 
be held in March was repealed, fail¬ 
ure of tax board to determine Tate 
until latter part of April was mere 
disregard of directory provision not 
invalidating tax —Davis Holding 
Corporation v. Wilcox, 168 A. 169, 
112 Conn. 643. 

79. Ala.—Corpus Juris cited in 
Armstrong v. Williamson & Wil¬ 
son, 125 So. 681, 682, 220 Ala. 415. 

N.J.—^Vanderbilt v. Town of Belle¬ 
ville, 168 A. 181, 11 N.J.MIhc. 775. 
Pa—In re Evergreen Road, Pitts¬ 
burg, 174 A. 804, 114 Pa.Super. 499. 
44 C.J. p 622 note 5. 

Beaeonable discretion 
Time within which an assessment 
shall be made Is within reasonable 
discretion of those whose duty it is i 
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to make it.—^People ex rel. Schick v 
Marvin, 292 N.Y.S. 93, 249 App.Dlv. 
293, remitted 2 N.E.2d 634, 271 N.Y. 
219, motion denied 8 N.E 2d 618, 271 
N.Y. 491, and affirmed 11 N.E 2d 767, 
275 N.Y. 687. 

Tima limit held not imposed on the 
levying of assessments for bonoflta. 
—^Hillside Land Co. v. North Bergen 
Tp., 172 A. 585, 112 N.J.Law 676, af¬ 
firmed 176 A. 192, 114 N.J.Law 156, 
certiorari denied 55 S.Ct. 833, 296 U. 
S. 762, 79 L.Ed. 169>6. 

Assessment held made within rea¬ 
sonable time after completion of im¬ 
provement.—^Vanderbilt v. Town of 
Belleville, 168 A. 181, 11 N.J.Misc. 
775. 

80. Ala.—Armstrong v. Williamson 
& Wilson, 126 So. 681, 220 Ala. 416. 

Me.—^Auburn v. Paul, 93 A. 289, 113 
Me. 207, Ann.Cas.l 917E 136. 

N.J.—Vanderbilt v. Town of Belle¬ 
ville, 168 A. 181, 11 N.J.Mihc 776. 
N.Y.—People ex rel. Schick v. Mar¬ 
vin, 292 N.Y.S. 93, 249 App.Dlv. 
293, remitted 2 N.E 2d 634, 271 N. 
Y. 219, motion denied 8 N.E. 2d 618, 
274 N.Y. 491, and affirmed 11 N.E. 
2d 767, 276 N.Y. 687. 

81. N.J.—Hillside Land Co. v. North 
Bergen Tp, 172 A. 585, 112 N.J. 
Law 676, affirmed 176 A. 192, 114 
N.J.Law 156, certiorari denied 56 
S.Ct. 833, 295 U.S. 752, 79 L.Ed. 
1696. 

82- N.J.—Schacht v. City of Passaic, 
168 A. 131, 11 N.J.Misc. 770. 

No estoppdl 

Municipality is not estopped to as¬ 
sess property for local improvement 
because it did not determine benefits 
at time when damages were fixed 
and paid to property owners by city. 
—Schacht V. City of Passaic* supra. 
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It is the duty of the commissioners or other as¬ 
sessing authority to hold their meeting at the time 
and place specified in the notice, and a failure to do 
so will invalidate the assessment.83 Where the im¬ 
provement is required to be completed before the 
assessment is made, as considered supra § 1385, a 
notice for hearing objections to the assessment 
shows by necessary implication that the improve¬ 
ment has already been completed.®^ 

§ 1400. -Necessity 

a. In general 

b. Provisions for notice and hearing 
a. In General 

In the absence of direct legislative action imposing 
the assessment, a property owner must be given notice 
of an assessment against his property for the cost of a 
local Improvement and an opportunity to be heard there¬ 
on at some state of the assessment proceedings in order 
that the assessment may be valid. 

It is very generally held that before an assess¬ 
ment for local improvements shall be deemed to be 
conclusively established against a property owner, 
he is entitled to notice and hearing at some stage of 
the proceedings.®® His rights are not to be conclud¬ 
ed by proceedings which arc wholly ex parte.®® The 
requirement of notice is jurisdictional,®7 and a non¬ 


§ 1400 

compliance therewith will avoid the assessment.®® 
While the law may prescribe the kind of notice and 
the mode in which it may be given, as considered 
infra § 1401, it cannot dispense with all notice.®® 

Direct legislative assessment without notice. As¬ 
sessments made without notice and hearing have 
been held valid, as against constitutional objection 
thereto, where they were made by the legislature 
itself or in accordance with a fixed rule laid down 
by the legislature for their determination,®® al¬ 
though the property owner may be entitled to re¬ 
dress in the courts to protect his constitutional 
rights in case of arbitrary action or a flagrant abuse 
of legislative power.®! Where the legislature de¬ 
clares that the apportionment of an assessment shall 
be according to area or frontage, or in proportion 
to the assessed valuation of the property, or the 
cost of the work as to each parcel of property, 
thereby making the ascertainment of the amount of 
assessments on individual lots a mere mathematical 
calculation leaving no discretion in the matter to 
the board or officers making the assessment, no no¬ 
tice or hearing is necessary to its validity.®® 

b. Provisions for Notice and Hearing 

Compliance with statutory and charter provisions for 
notice and a hearing In assessment proceedings Is es- 


83. Tex.—Parsons v. City of Fort 
Worth, Clv.App., 44 S.W.2d 464, er¬ 
ror refused. 

44 C.J. p 633 note 73. 

84. Ala.—Cabaniss v. City of Hunts¬ 
ville, 117 So. 316, 217 Ala. 678. 

85. U.S.—^Nev-Cal Electric Securi¬ 
ties Co. V. Imperial Irr. Diet., C.C. 
A.Gal., 85 F.2d 886, certiorari de¬ 
nied 67 S.Ct. 493. 300 U.S. 662, 81 
L.Ed. 871—^Pacific Gas & Electric 
Co. V. Sacramento Municipal Utili¬ 
ty Dist., D.C.Cal., 17 F.Supp. 686, 
affirmed, C.C.A., 92 F.2d 365, cer¬ 
tiorari denied 58 S.Ct. 610, 303 U. 
S. 640, 82 Lt.Ed. 1100—Cowan Inv. 
Corporation v. City of Florence, D. 
C.Ala., 11 F.Supp. 973. 

Ala.—City of nossemcr v. BatlilT, 199 
So. 838, 240 Ala. 406—^Hamrick v. 
Town of Albertville, 136 So. 326, 
223 Ala. 216, followed in 139 So. 
916, 25 Ala.App. 634. 

Fla.—City of Hollywood v. Davis, 19 
So.2d 111, 164 Fla. 785—Escott v. 
City of Miami. 144 So. 397, 107 
Fla. 278. 

Ga.—City of Montezuma v. Brown 
Bros., 147 S.E. 80, 168 Ga. 1. 

Tex.—Herbert C. Heller & Co. ▼. In¬ 
ternational Committee of Toung 
Men's Christian Ass'ns, Clv.App., 
60 S.W.2d 496. 

Wash.—Cowlitz County v. Johnson. 

98 P.2d ,644, 2 Wa8h.2d 497. 

Wis.—^Boden’v. Town of Lake, 12 K. 
W.2d 140, 244 WU. 215—Armory 


Realty Co. v. Olsen, 246 N.W. 613. 
210 Wis. 281. 

44 C.J. p 623 note 11. 

Due process of law as necessitating 
notice and opportunity to be heard 
before assessment can become fixed 
and permanent charge on property 
of individual sec Constitutional 
Law S 662 a. 

Notice of intended improvement see 
supra 95 1094-1096. 

Waiver of objection see infra 95 
1474-1477. 

Character of proceeding^ ixmnatezlal 
It docs not matter what the char¬ 
acter of the proceeding may be by 
virtue of which his property is to 
be token, whether administrative. Ju¬ 
dicial, summary, or othorwisi*; at 
some stage of it, and before the 
property is taken or the charge be¬ 
comes absolute against either the 
owner or his property, an opportuni¬ 
ty for the correction of wrongs and 
errors which may have been com¬ 
mitted must bo given.—^Brown v. 
Denver, 3 P. 466, 7 Colo. .206. 

88. Mich.—Thomas v. Gain, 35 Mich. 
165, 24 Am.R. 636. 

87, Ala.—Jasper Liand Co. v. City of 
Jasper, 127 So. 210, 220 Ala. 639. 

Wis.—Boden v. Town of Lake, 12 N. 

W.2d 140, 244 Wis. 216. 

44 C.J. p 624 note 14. 

88. Ala.—City of Bessemer v. Rat¬ 
liff, 199 So. 838, 240 Ala. 406—Ham¬ 


rick V. Town of Albertville, 135 
So. 326, 223 Ala. 216, followed in 
139 So. 916, 25 Ala.App. 634—Jas¬ 
per Land Co. v. City of Jasper, 127 
So. 210, 220 Ala. 639. 

Tex.—Herbert C. Heller & Co. v. In¬ 
ternational Committee of Young 
Men's Christian Ass'ns, Clv.App., 
50 S.W.2d 495. 

Wash.—Cowlitz County v. Johnson, 
08 P.2d 644. 2 Wash.2d 497. 

44 C.J. p 624 note 15. 

89. N.Y.—Steuart v. Palmer, 74 N. 

Y. 183, 30 Am.R. 289. 

Ohio.—Chicago, etc., R. Co, v. Keith, 
65 N.E. 1020, 67 Ohio St. 279, 60 L. 

R. A. 626. 

90- Fla.—Town of Gulfport, for Use 
and BoneAt of C. J. Williamson & 
Co., V. Mendels, 174 So. 8, 127 Fla. 
730. 

Mo.—State ex rel. Webster Groves 
Sanitary Sewer Dist. v. Smith, 115 

S. W.2d 816. 342 Mo. 366. 

44 C.J. P 626 note 31. 

9L Fla.—Town of Gulfport, for Use 
and Bono At of C. J. Williamson & 
Co. V. Mendels, 174 So. 8, 127 Fla. 
730. 

44 C.J. p 626 note 34S. 

98. Mo.—State 'ex rel. Webster 
Groves Sanitary Sewer Dist. v. 
Smith, 115 S.W.2d 8l>6. 342 Mo. 365. 
Wis.—Gleason v. Waukesha County, 
79 N.W. 249, 103 Wis. 225. 

44 0.3*. P 625 notes 29, 30. 
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sential to the validity of an assessment. The failure of 
a statute or charter governing the procedure for assess¬ 
ments to provide In express terms for notice and a hear¬ 
ing has been held not to invalidate it, or an assessment 
made thereunder, where notice and a hearing were In 
fact given, but there Is also authority to the contrary. 

Where, as is generally the case, notice and hear¬ 
ing are provided for by statute,®^ the required no¬ 
tice and hearing are mandatory^^ and are essential 
to the validity of an assessment.^B 

It has frequently been decided that statutory or 
charter provisions which fail specifically to provide 
for notice and hearing may be upheld on the theory 
that a requirement of notice and hearing may nec¬ 
essarily be implied, or that the municipality, being 
a taxing authority with legislative powers, may pro¬ 
vide for notice and hearing by ordinance;*® and, 
hence, that an assessment is not invalidated by the 
fact that the statute or charter under which the 
municipality acted does not in express terms pro¬ 
vide for notice of the assessment and a hearing 
thereon where a municipal ordinance requires no¬ 
tice to the property owner and an opportunity to be 
heard before assessments become final,*^ or where 
the owner of the- property assessed had actual notice 
and an opportunity to be heard in opposition to the 
assessment.*® On the other hand, some decisions 
hold that a statute or charter which does not spe¬ 
cifically provide for notice and hearing is invalid,** 
at least where it undertakes to provide the method 
of procedure for making assessments and is not 
merely a general grant of power to the municipal¬ 
ity Under statutes and charters construed accord¬ 
ing to this view an assessment made without notice 


and hearing is void;* and it has been held that a 
valid assessment cannot be made under such provi¬ 
sions, even though in fact notice was given and a 
hearing had,® but there is other authority which 
holds that a valid assessment may be made where 
notice was given and a hearing had under an or¬ 
dinance providing therefor, notwithstanding the in¬ 
validity of the statutory or charter provision.^ A 
provision which necessarily excludes notice and 
hearing to property owners of the assessment pro¬ 
ceedings is unconstitutional and void.® 

§ 1401. -Requisites and Sufficiency 

a. In general 

b. Form and contents of notice 

c. Time of notice and hearing 

d. Length of notice 

e. Persons to whom given 

f. Service 

g. Return of proof of notice 

h. When additional notice necessary 

a. In General 

As a general rule there Is a sufficient compliance with 
the requirements for notice of assessments for local Im¬ 
provements and a hearing thereon If the landowner Is 
given notice of the assessment proceedings and an op¬ 
portunity for a hearing thereon at some stage of the 
proceedings before the assessment has become Irrevocably 
fixed. 

As a general rule it is sufficient if notice and an 
opportunity for a hearing are given the landowner 
at some stage of the special assessment proceedings 
before the liability of his property has become ir- 


93. X7.S.—Ckiwan Inv. Corporation v. 
City of Florence, D.C.Ala., 11 F. 
Supp. 973. 

Mont.—^Morse v. Kroger, 285 P. 185, 
87 Mont 64. 

N.J.—^Wilson V. Ocean City, 166 A. 
880, 11 N.JMisc. 325. affirmed Wil¬ 
son V. Mayor, Board of Com'rs and 
City Clerk of Ocean City, 170 A. 
56, 112 N.J.L.aw 97. 

Tex—^Realty Trust Co. v. Lindsey, 
105 S.W.2d 210. 139 Tex. 616—Par¬ 
sons V. City of Port Worth, Civ. 
App., 44 S.W.2d 464, error refused. 
Wis.—^Boden v. Town of Lake, 12 N. 
W.2d 140, 244 Wis. 215. 

*94. Ill.—City of Alton v. Hellrung, 
179 N'.E. 127, 346 Ill. 326. 

95. U.S.—Cowan Inv. Corporation v. 
City of Florence, D.C.A]a., II F. 
'Supp. 973. 

Ala.—Jasper Land Co. v. City of Jas¬ 
per, 127 So. 210, 220 Ala. 639— 
Alabama Traction Co. v. Selma 
Trust & Savings Bank, 117 So. 19, 
217 Ala. 653. 

.Ill.—^People ex reL Anderson v. Vil- 
lagB of Bradley, ^nkakee County, 
• K.E.2d 240, 288 Ill.App.. 162, re¬ 


versed on other grounds People ex 
rel. Anderson v. Village of Brad¬ 
ley, 11 N.E2d 416, 367 Ill. 301. 
Mont—^Morse v. Kroger, 285 P. 185, 
87 Mont 64. 

Neb.—City of Scottsbluff v. Kennedy, 
4 N.W.2d 878, 141 Neb. 728. 

Tex.—Realty Trust Co. v. Lindsey, 
106 S W.2d 210, 129 Tex. 616—Par¬ 
sons v. City of Fort Worth, Civ. 
App., 44 S.W.2d 464, error refused. 
Wis.—Boden V. Town of Lake, 12 N. 

W.2d 140, 244 Wis. 215. 

44 C.J. p 624 note 19. 

98. Fla—City of Sarasota v. John¬ 
son, 167 So. 361, 123 Fla. 501. _ 

Ga—Simmons v. Newton, 174 ’s.B. 
703, 178 Ga. 806. 

Wis.—^Armory Realty Co. v. Olsen, 
24>6 N.W. 513, 210 Wis. 281. 

44 0,J. p 624 note 21. 

97. Fla.—City of Sarasota v. John¬ 
son, 167 So. 361, 123 Fla. 601. 

Md.—Jarvis v. Town of Berlin, 138 
A. 7, 158 Md. 166. 
intilfOEBi oporatloii 

Ordinance provisions for notice 
and protest of tax assessments were 
held not violative of constitutional 
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provision for uniform operation of 
laws of general nature.—Simmons v. 
Newton, 174 S.B. 703, 178 Ga, 806. 

44 C.J. p 625 note 24 [a]. 

98- Tex.—Miller v. Uvalde Co., Civ. 
App., 20 S.W.2d 403, error dis¬ 
missed. 

99. Va.—^Norfolk v. Toung, 34 S.E. 

886, 97 Va. 728, 47 L.ILA 674. 

44 C.J. p 625 notes 23, 24. 

1. Miss.—^Bouslog V. City of Gulf¬ 
port, 72 So. 896, 112 Miss. 184. 

Or.—^Hood River Lumbering Co. v. 
Wasco County, 67 P. 1017, 36 Or. 
498. 

2. N.T.—Remsen v. Wheeler, 12 N.B. 
664, 106 N.T. 678. 

44 C.J. p 626 note 26. 

3. Miss.—^Bouslog V. Gulfport, 72 
So. 8.96, 112 Miss. 184. 

44 C.J. p 625 note 27. 

4. Iowa.—Gatch t. Des Moines, 18 
N.W. 310, 63 Iowa 718, followed in 
Griswold College v. Davenport, 18 
N.W. 814. 

5. Kan.—Union Pac- R. Co. v. Abi¬ 
lene. 98 P. 224, 78 Kan. 820. 
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revocably fixed or before he has been deprived of 
his property.® However, it has been held that a 
mere notice of some preliminary step leading up to 
an assessment does not satisfy the requirement of 
notice of the assessment and a hearing thereon,^ al¬ 
though a statute providing for no other notice to 
the owner except a demand requiring him to make 
the improvement has been held not invalid on con¬ 
stitutional grounds.® In the absence of some spe¬ 
cific statutory requirement it is not essential that 
the property owner should have notice of each step 
in the assessment proceedings or of the preliminary 
proceedings for the improvement;® but where no¬ 
tice of preliminary proceedings or of a particular 
step or steps therein is required, and where an op¬ 
portunity to be heard thereon must be afforded, com¬ 
pliance therewith is a jurisdictional prerequisite to 
a valid assessment.^® 

It is not indispensable that the hearing should be 
a judicial one,^^ although judicial procedure sup¬ 


plies every requirement for due notice and hear¬ 
ing 2 but it is sufficient that the legislature has 
created a special assessment commission, a tribunal 
to determine the question of benefits, and reserved 
to the city cQuncil the power to review its action.^® 
Where the legislature has provided a mode of pub¬ 
lished notice designating a time and place appoint¬ 
ed to present grievances, objections, and complaihts, 
which will then be heard and considered, as dis¬ 
cussed infra subdivision f (2) of this section, it may 
restrict and limit any subsequent resort to judicial 
proceedings.!^ It is sufficient that property owners 
are given the right to be heard by the city council 
before assessing the cost of the improvements;!® 
that they arc given the right to a hearing both be¬ 
fore the city commissioners and the common coun¬ 
cil;!® that opportunity to be heard is given on an 
appeal from the action of the assessment board!*^ or 
in proceedings before a court to confirm the assess¬ 
ment;!® that an opportunity for a hearing in court 
is provided any property owner desiring it on cx- 


6. Fla.—^Escott V. City of Miami, 
144 So. 397, 107 Fla, 273. 

Ga.—City of Waycross v. Cowart, 
139 S.E. 521, 164 Ga. 721. 

Md.—Jarvis v. Town of Berlin, 138 
A. 7. 153 Md. 166. 

Mo.—City of St Louis v. Senter Com¬ 
mission Co., 84 S.W.2d 133, 336 Mo. 
1209—City of Salisbury, to Use of 
Rafter v. Schooler, 53 S.W.2d 2^7, 
381 Mo. 291, 84 A.L.R. 1153. 

44 C.J. P 626 note 36. 

Aotoal notice held snjBloient 

(1) Generally.—Harvey v. City of 
St. Petersburg, 189 So. 861, 138 Fla. 
597. 

(2) Assessment was held not in¬ 
valid for lack of notice to property 
owner who had actual notice of the 
assessment, gave written notice of 
his objection, and personally attend¬ 
ed hearing on benefits.—^McAlezander 

V. Smith Bros., Tex.Clv.App., 62 S. 

W. 2d 630, error dismissed. 

One notloe held snillolent 

Fla.—City of Hollywood v. Davis, 19 
So.2d 111, 164 Fla. 786. 

7. N.J.—Gross v. Hague, 123 A. 744, 
99 N.J.LaW 467. 

44 C.J. p 628 note 59. 

When additional notice is necessary 
generally see infra subdivision h 
of this section. 

8. Wls.—^Armory Realty Co. v. Ol¬ 
sen, 246 N.W. 613, 210 Wls. 281. 

9. U.S.—Wimberly v. Cowan Inv. 
Corporation, C.CA.Ala., 80 F.2d 
462, certiorari denied 66 S.Ct. 674, 
296 U.S. 654, 80 L.Bd. 1881. 

Fla.—Bscott V. City of Miami, 144 
So. 397, 107 Fla. 273. 

MlsiL—City of Clarksdale v, Fitzger¬ 
ald, 179 So. 269, 181 Miss. 185. 

44 C.J. p 627 note 37. 


Only as to assessment 

The property owners are not enti¬ 
tled to notice and opportunity of a 
hearing except as to the action of the 
city authorities in making the as¬ 
sessments —City of Clarksdale v. 
Fitzgerald, supra. 

Before Improvements authorized 

Notice to interested property own¬ 
ers or hearing by owners bt*fore im¬ 
provements were authorized is not 
essential.—City of Sallsimry, to Use 
of Rafter, v. Schooler, 53 S.W.2d 267, 
331 Mo. 291, 84 A.L R. 1153. 
Assessment of damages for property 

Commissioners assessing damages 
for property tolcen to widen street 
were only required to notify owners 
of property taken of hearing, and 
abutting property owners were not 
entitled to notice or to participate in 
hearing.—City of Dallas v. Firestone 
Tire & Rubber Co., Tex.Civ.App., 66 
S.W.2d 729, error refused.—^Wright v. 
City of Dallas, Tex.Clv.App., 64 S.W. 
2d 799, error refused. 

Assessment hM not Invalidated by 
failure of city to give notice of as¬ 
sessment by publishing engineer’s 
estimate of the apportionment of the 
cost of tho improvement,.since owner 
of property hod opportunity to pre¬ 
sent objections to city council or the 
court and the only possible injury he 
could have suffered was a mathemat¬ 
ical one.—^Louisville & N. R. Co. v. 
Dunn, 300 S.W. 916, 222 Ry. 422. 

10. W.Va.—Herbert C Keller & Co. 

V. Kanawha & M. Ry. Co., 164 S.E. 

867, 412 W.Va. 828—Herbert C. 

Heller & Go. v. Charleston-Dunbar 

Traction Co., 164 S.B. 853, 112 W. 

Va. 299. 


11. Kan.—Gilmore v. Hentig, 5 P. 
781, 33 Kan. 15<6. 

Determination in a court proeeed- 
ing is not required.—^Hutchinson Co. 
V. Coughlin, 184 P. 436, 43 Cal.App. 
664. 

IS- U.S.—^Hetrick v. Village of Lind¬ 
sey, Ohio, 44 S.Ct. 48$, 265 U.S. 
384, 68 L Ed. 1065. 

44 C.J. p 627 note 48. 

13. N.D.—Ellison v. La Moure, 151 
N.W. 988, 30 N.D. 43, error dis¬ 
missed .38 S.Ct. 62, 245 U.S. 628, 62 
L.Ed. 519. 

14. N.Y.—^Lconhardt v. Yonkers, 187 
N.Y.S. 27, 196 App-Dlv. 234. 

15- Md.—Jarvis v. Town of Berlin, 
138 A. 7, 133 Md. 466. 

44 C.J. p 627 note 38. 

Scope and extent of hearing 
On the hearing tho governing au¬ 
thorities of the city have been held 
to have jurisdiction to hear and de¬ 
termine questions respecting assess¬ 
ment of property for street improve¬ 
ments on front-foot rule or plan and 
irregularity in shapes of abutting 
lots, as well as advisability of as¬ 
sessments in Bolido, instead of sep¬ 
arately against each lot.—Foxworth- 
Galbraith Lumber Co. v. Realty 
Trust Co., Tex,Civ.App., llO S.W. 2d 
1164, error dismissed. 

16- Ind.—^New York, etc., R. Co. v. 
Hammond, 88 N.H 244, 170 Ind. 
493. 

17. Conn.—Manners v. Waterbury, 
86 A. 14, 86 Conn. 673. 

44 C J. P 627 note 40. 

18. U.S.—^I>avldson v. New Orleans, 
La., 96 U.S. 97, 24 L.Ed. >616. 

Wyo.—^Bass v. Casper, 206 P. 1008, 
208 P. 439, 28 Wyo. 387. 
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ceptions to the commissioners’ report that the 
owners are authorized to file an affidavit of illegal¬ 
ity and contest the whole or any part of the amount 
claimed^0 or file a petition to a designated court for 
a review of the action of the board of assessment 
or that the right is given to be heard on an appli¬ 
cation for abatement of the amount of the assess¬ 
ment,22 or to oppose enforcement of the assessment 
in proceedings instituted for that purpose, 2 3 or to 
maintain an action to enjoin its collection,2t or to 
recover back assessments collected by an illegal 

levy.25 

The hearing accorded the property owner who 
appears and objects to the assessment must be a 
full and fair hearing and conducted in the manner 
prescribed by statute.26 The requirement for a 
hearing is not satisfied by the mere right to file ob- 
jections27 or by anything short of what would con¬ 
stitute a valid hearing at common law.28 It in¬ 
cludes the right to an oral hearing,29 the right to be 
present and participate in the hearing of any evi¬ 
dence from which the assessing body is to deduce 
its conclusions,20 and the right to offer evidence and 
to support the contentions made by argument,"®^ 
and a refusal to hear evidence is error fatal to the 


assessment22 and cannot be cured by the fact that 
there is an appeal from the assessment.®® The 
property owner, however, is not entitled to be pres¬ 
ent at the meeting at which a conclusion as to the 
assessment is reached;®^ the conclusion need not 
be reached and announced at, and as a part of, the 
hearing proper,®® but it may be arrived at at a 
meeting subsequent to the closing of the formal 
hearing and which is not open to the public or the 
interested property owners.®® 

Delegation of duty to hear. Where the duty of 
hearing the objections to an assessment is by stat¬ 
ute imposed on the city council, it cannot delegate 
this duty to a committee and adopt its recommenda¬ 
tion that the objections be overruled.®^ 

b. Form and Contents of Notice 

It Is essential that a notice of assessment comply with 
statutory, charter, or ordinance requirements with respect 
to Its form and contents. 

Where the form and contents of the notice arc 
prescribed by statute, charter, or ordinance, it is es¬ 
sential that the notice shall comply with all the re¬ 
quirements thereof.®^ According to the decisions 


19. Mo.—city of St. Louis v. Senter 
Commission Co., 84 S.W.2d 133, 336 
Mo. 1209. 

sa Ga-—City of Waycross v. Cow¬ 
art. 139 SB. 621, 164 Ga. 721. 

44 C.J. p 627 note 42. 

81. Cal.—Lent v. Tlllson, 14 P. 71. 
72 Cal. 404, affirmed 11 S Ct. 825. 
140 U.S. 316, 35 L.Bd. 419. 

82. Mass.—Corcoran v. Cambridge. 
85 N’.E. 155, 199 Mass. 5, 18 L.R.A., 
N.S., 187—^Weed v. Boston, 61 N.E. 
204, 172 Mass. 28, 42 L.R.A. 642. 

23. Minn.—^In re Delinquent Real 
Est Taxes, 180 N.W. 240, 147 Minn. 
344. 

44 C J. p 627 note 45. 

24. Okl—^Muskogee y. Rambo, 188 
P. 567, 40 Okl. 672. 

44 C J. p 627 note 46. 

2& U.S.—^Hetrick v. Village of Lind¬ 
sey, Ohio, 44 S Ct 486, 266 U.S. 384, 
68 L.Ed. 1065. 

86. Tex.—Uvalde Co. v. Kenney, Civ. 
App., 291 S.W. 622. 

VnU and fair healing held shown 
where the property owner was given 
a fair opportunity to offer evidence 
and participate freely at the hearing, 
which developed all the facts essen¬ 
tial as a basis for the proposed as¬ 
sessment—^Uvalde Co. v. Kenney, su¬ 
pra. 

27. U.S.—^Londoner v. Denver, Colo., 
28 S.Ct 708, 210 U.S. 378. 62 L.Ed. 
‘1103. 

44 C.J. p 628 note 64. 


28. Ky.—Shaw v. Mayfield, 265 S. 
W. 13, 204 Ky. 618. 

Okl.—^Morrow v. Barber Asphalt Pav. 
Co., Ill P. 198, 27 Okl. 247. 
Arhltnury action htid not shown 
where assessors accorded property 
owners full hearing at which evi¬ 
dence was introduced and the pro¬ 
ceedings were orderly.—^Wright v. 
City of Dallas, Tex.CivApp., 64 S.W. 
2d 799, error refused. 

89. N.Y.—^Merritt v. Portchester, 71 
N.Y. 309, 27 Am.R. 47. 

30. Tex.—Uvalde Co. v. Kenney, Civ. 
App., 291 S.W. 622. 

31. U.S.—^Londoner v. Denver, Colo., 
28 S.Ct 708, 210 U.S. 373, 52 L.Ed. 
1108. 

44 C J. p 628 note 66. 

32. Colo.—^Denver v. State Inv. Co., 
112 P. 789, 49 Colo. 244, 33 L.R.A.. 
NS.. 395. 

N.J.—Breakenxidge y. Newark, 112 
A. 857, 95 N.J.Law 436, 440. 

33. N.J.—^Breakenridge v. Newark, 
supra. 

44 C.J. p 628 note 58. 

34. Tex.—Uvalde Co. v. Kenney, Civ. 
App., 201 S.W. 622. 

85. Tex.—Uvalde Co. v. Kenney, su¬ 
pra. 

Xhfoxmation to pnhUo 
Assessment commissioners are not 
required to Inform property owners 
attending hearings regarding amount 
of assessments they were to expect. 
—^Wilson V. Ocean City, 165 A. 880, 
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11 N.J.Mlsc. 325, affirmed Wilson v. 
Mayor, Board of Com’rs and City 
Clerk of Ocean City, 170 A. 66, 112 
N.J.Law 97. 

Preliminary assessment 

Home-rule act contains no require¬ 
ment that the commissioners have a 
preliminary assessment.—^Wilson v. 
Ocean City, 166 A. 880, 11 N.J.Misc. 
325, affirmed Wilson v. Mayor, Board 
of Com’rs and City Clerk of Ocean 
City, 170 A. 56, 112 N.J.Law 97. 

36. Tex.—^Uvalde Co. v. Kenney, Civ. 
App., 291 S.W. 622. 

PaUlo adoption, not required 
Under some statutes or charters 
the assessment commissioners make 
up the assessment after the public 
meeting and It need not be publicly 
adopted.—Wilson v. Ocean City, 166 
A. 880, 11 N.J.Mlsc. 325, affirmed 
Wilson V. Mayor, Board of Com’rs 
and City Clerk of Ocean City, 170 
A. 56, 112 N.J.Law 97. 

37. Or.—^Hochfeld v. Portland, 142 
P. 824, 72 Or. 190. 

88;. Ala.—^Alabama Traction Co. v. 
Selma Trust & Savings Bank, 117 
So. 19, 217 Ala. 653. 

Fla.—^Escott V. City of Miami, 144 
So. 397, 107 Fla. 273. 

44 C.J. p 628 note 61. 

Jtulsdiotioaai requirement 
Notice in substantial conformity to> 
law is Jurisdictional requirement to- 
make local assessments.—Jasper 

Land Co. v. City of Jasper, 127 Bo- 
210, 220 Ala. 689. 
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on the question, if it does so,®® or if it is in sub¬ 
stantial compliance with the requirements of the 
provisions,^® it will be sufficient, unless the provi¬ 
sions under which the notice is given are themselves 
in violation of a constitutional requirement, in 
which case the notice is ineffectual for any pur- 
pose.41 In general a published notice must contain 
sufficient factual data to excite inquiry by persons 
interested as to whether their property rights are 
involved.^ A published notice that the assessing 
body will proceed to make assessments under the 
authority of a specified and specific ordinance will 
not be sufficient to uphold assessments made under 
a different authority.^® It is not necessary for the 
notice to state statutory provisions relative to the 
manner in which assessments may be made payable 
or the right to provide for the payment of costs in¬ 
curred in collecting them>4 

Designation of property oTuners. In the absence 
of statute or ordinance requiring it, a published no¬ 
tice need not be addressed to the property owners 


whose lands are to be assessed, either as a class 
or individually,^® provided it is otherwise sufficient 
to direct attention to the fact that the assessment is 
levied on the specific property involved.^® It may 
be addressed generally to the owners of land, des¬ 
ignated in an appropriate manner.^7 Thus it has 
been held sufficient that the notice designate the 
owners as the children of a designated person,^® or 
as a certain person’s estate,^® or that the notice be 
directed to owners of land fronting on, abutting on, 
and adjacent to, the land taken for the improve¬ 
ment,®® or to abutting property owners and “to 
whom it may concern,or to abutting property 
owners and all other persons interested in the abut¬ 
ting property,®® without giving the names of the 
owners. Even a published notice which apprises 
each owner of property in a city that land has been 
purchased for a public park and that an assessment 
is to be levied on the property especially benefited 
thereby has been held sufficient, although the notice 
is not directed to anyone, does not describe any 
property except that taken for park purposes, and 


ABsessmeiLt roll 

(1) Notice that the assessment roll 
is open for Inspection must be graven. 
—Cowan Inv. Corporation v. City of 
Florence, D.C.Ala., 11 F.Supp. 973. 

(2) Statutory requirement that as¬ 
sessment roll or list of property 
owners open to Inspection for the 
purpose of preparing* proper objec¬ 
tions is a part of the notice itself 
is Jurisdictional, and such roll must 
have existence as essential feature 
of notice to bo given property own¬ 
ers.—Streater v. Town of Town 
Creek, 178 So. 863, 234 Ala. 132. 

(3) An assessment is void where 
the notice shows the assessment roll 
has been delivered and is open for 
inspection, when in fact it was 
not mode or delivorod prior to the 
day set for' the hearing.—Jasper 
Land Co. v. City of Jasper, 127 So. 
210, 220 Ala. 639. 

Notice held sufficient 

(1) Generally.—Realty Trust Co. 
V. Lindsey, 106 S.W.2d 210, 129 T<‘X. 
516—Texas Pnc. Coni & Oil Co. v. 
Guthrie, Civ.App., 100 S.W.2d 125, 
modiflod on other grounds Gulhno v. 
Texas I»ac. Coal & Oil Co., 122 S.W.2d 
1040, 132 Tex. 180—Tlauer v. Texas 
Pac. Coal & Oil Co., Tex.CIv.App., lOo 
S.W.2d 122, error granted—^ITvalde 
Const. Co. V. Lawrence, Tcx.Civ.App., 
93 S.‘W.2d 213, error dismissed. 

(2) rulilishud notice that improve¬ 
ment assessment was on flic in oillce 
of named city board at city hall nnd 
that of city clerk fur inspection wos 
held sufllclont.—Joseph Oker Sons 
Co. V. City of Cincinnati. 187 N.1I]. 
314, 45 Ohio App. 466. 


39. Pla.—Escott V. City of Miami, 
144 So. 397, 107 Fla. 273. 

44 C.J. p 628 note 62. 

EjDFect Of notice 

Property owner, notified of hearing 
on proposed assessment for paving 
portion of abutting street, was 
charged with knowledge of, nnd 
bound by, town council's action with¬ 
in its Jurisdiction.—Coke v. Uvalde 
Paving Co., Tex,Civ.App., 76 S.W.2d 
150. 

40. Pla.—Escott V. City of Miami, 
144 So. 397, 107 Fla. 273. 

Tex.—^Realty Trust Co. v. Lindsey, 
106 S.W.2d 210, 120 Tex. 51G— 
Cnpellor v. O. L. Criglor C’o, Civ. 
App., 87 S.W.2d 326, error dis¬ 
missed. 

44 C.J. p 628 note 63. 

41- Colo.—Denver v. Slate Inv. Co., 
112 P. 789, 49 Colo. 244, 33 L.It.A., 
N.S., 396. 

44 C.J. p 628 note 64. 

42. Ala.—^Rudulph v. City of Home- 
wood, 18 S0.2d 663, 245 Alri. Cl». 

43. Neb.—Revcrly Land Co. v. South 
Sioux City, 219 N.W. 385, 117 Neb. 

47. 

44. Tox.—Clark v. W. 1.1. T*(‘:ir.Mon 
& Co., Giv.App., 26 S.W.2d .’182, 
afllrmed 39 S.W.2d 27, 121 Tex. 
34. 

Season for rule 

The parties aro charged with no¬ 
tice of such statutes.—Clark v. W. Ij. 
I'earson & Co., supra. 

45. III.—City of Ottawa v. Maey, 
20 Ill. 413. 

Tex.—^Realty Trust Co. v. Lindsey, 
105 S.W.2d 210, 129 Tox. 616— 
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Pleasant v. Mims, Civ.App., 65 S.W. 
2d 171. 

Not record owner 

Notice which named as owner of 
abutting property one not the record 
owner was held not invalid.—Realty 
Trust Co. V Harris, Tex.CIv.App., 
69 S.W.2d 914, error refused. 

46b Tex.—^Realty Trust Co. v. Har¬ 
ris, supra. 

Notice describing the land 

A notice which doscrlbes the land 
to be assessed is sufllcient without 
giving the name of the own<*rs.— 
Ruchanan v. MaeB''arland, 31 App.D.C. 
6 . 

47. in. —City of Ottawa v. Macy, 20 
Ill. 413. 

Tex.—Realty Trust Co. v. Harris, 
Civ.App., 59 S.\V.2d 914, error 

refused. 

48. Tox.—Ifllmendorf v. San Anlunin, 
Civ.App, 223 S.W. 631, reversed on 
other grounds, Com.App., 242 S.W. 
1S5. 

49. Tox.—Plensant v. Mims, Civ. 
App., 66 S.\V.3d 171—Johnson v. 
Lindsay, <Mv.App., 30 S.‘\V.2d 666, 
error dismissed. 

Even though title hod passed to 

widow OH tenant by entirety, notice 
In name of specified person's estate 
was held sufllcicnt.—^In re Richard's 
Estate, 43 l*a.nist. & (\i. 47G. 

60. WlB.—Ilennessy v. Dougins 
County, 74 N.W. 083, 90 'WIh. 129. 

5L Md.—^RiilLinioro Gen. Dispen.sary 
V. Baltimore. 122 A. G38, 143 Md. 
627. 

52. Mich.—nalmt‘r v. Port Huron, 
102 N.W. 996, 139 Mich. 471. 
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in no other way indicates any of the property or 
district on which the assessment may be spread 
but other authority has held that a notice that the 
commissioners will proceed to examine property to 
be affected by the contemplated improvement, which 
does not define the limits of the assessment district 
and which is not addressed to any particular person 
but to all property owners in the municipality, is 
void.54 On the other hand, if a statute or ordi¬ 
nance requires the notice to name the owners of 
property assessed or to state that they are unknown, 
a notice not naming any person as owner and not 
running in the name of unknown owners is inef- 
fective.55 It has been held, however, that failure to 
comply with a statutory requirement that the name 
of the owners be given in a notice of a meeting of 
the city commissioners to confirm or modify assess¬ 
ments was a mere irregularity not vitiating the as¬ 
sessment, where the assessment roll as reported to 
the council contained the name of the owner and 
a description of his property which was proposed 
to be assessed, and where, the report of the com¬ 
missioners, being advisory only, the whole question 
of assessment was open for consideration by the 
council.^® The fact that notice was sent to a rail¬ 
way company as the owner of property to be as¬ 
sessed, the name being abbreviated in the notice, 
will not invalidate it.®^ 

Description of improvement The notice must 


describe the improvement intended to be made®* and 
must correspond as to the character and descrip¬ 
tion of the improvement with the resolution on the 
subject.®® It must mention all the improvements 
for which assessment is to be made.®® There is no 
reason why different improvements may not be 
specified in one notice of assessment.*^ The prop¬ 
erty owner has the right to rely on the description 
of the improvement stated in the first notice re¬ 
quired to be published.*® 

Description of property to he assessed. The no¬ 
tice of assessment should describe the property to 
be assessed.** It has been held that the notice must 
describe the property to be assessed in terms suffi¬ 
ciently definite to enable property owners to deter¬ 
mine whether or not it is sought to lay an assess¬ 
ment against their property,*^ and this require¬ 
ment is satisfied by a proper description of the as¬ 
sessment district,*® as, for instance, where the no¬ 
tice gives the block constituting the assessment dis¬ 
trict and the streets by which it is bounded*® or de¬ 
scribes the district by city block numbers.®"^ How¬ 
ever, there is authority to the effect that a general 
notice that a report on the completion of the im¬ 
provement of a public street has been made and that 
a hearing will be had at a specified time and place,, 
which is all that is required by the statute, is suffi¬ 
cient without giving a description of the property* 
benefited.** Error in the description of the area to 


53- Minn.—^Everington y. Minne¬ 
apolis Park Com’rs., 138 N.W. 426, 
119 Minn. 334. 

44 C.J. p 629 note 72. 

SL Cal.—Boorman v. Santa Bar¬ 
bara, 4 P. 81. 65 Cal. 313. 

65. Tex—^E1 Paso BituHthlc Co. v. 

Neill. Civ.App., 266 S.W. 593. 

56. Ind.—Brownell Impr. Co. v. Nix¬ 
on. 92 N.E. 693. 95 N.E. 585, 48 Ind. 
App. 195. 

57- Ill.—^West Chicago St. R. Co. v. 

People. 40 N.E. 605, 156 III. 18. 

44 C J. p 629 note 74. 

58. Baferenca to Iznprovament dis- 
trlot 

Where the statute so provides, it is 
sufficient to refer to the improve¬ 
ment district by the special designa¬ 
tion given It by the city commission, 
such as a letter, number, or name.— 
Escott V. City of Miami, 144 So. 
397, 107 Fla. 273. 

Dasoxlption of Improveuaiit held suf- 
flolent 

(1) Generally.—^Realty Trust Co. 
V. Lindsey, 105 S.W.2d 210, 129 Tex. 
516. 

(2) Notice of proposed street pav¬ 
ing assessment by publication of 
copies of ordinances ordering im¬ 
provements and assesBsient of part 
of cost against abutting property ac¬ 


cording to designated statutory pro¬ 
visions was held sufficient notice to 
abutting property owner of reserved 
right of town to omit pavement of 
ha'f of street abutting on exempt 
property opposite his property.— 
Coke V. Uvalde Paving Co., Tex.Civ. 
App , 76 S W 2d 150. 

59. Misa—Jackson v. Tucker, 101 
So 708. 136 Miss. 787. 

63. Fla.—City of Ft. Myers v. State. 

117 So. 97, 95 Fla. 704. 

Kotloe held snffleUnt 
Notice of completion of all work 
under improvement ordinance was 
held sufficient to include car track 
pavement, even though it did not 
specify It.—^Alabama Traction Co. v. 
Selma Trust & Savings Bank, 117 
So. 19. 217 Ala. 653. 

61. Iowa.—Iowa Pipe, etc., Co. v. 
Callanan, 101 N.W. 141, 125 Iowa 
358, 106 Am.S.R. 311, 67 LRA. 408. 
68. Miss.—Jackson v. Tucker, 101 
So. 708, 136 Miss. 787. 

63. N.J.—^Wilson V. Ocean City, 165 
A. 880, 11 N.J.Misc. 325, affirmed 
Wilson v. Mayor, Board of Com’rs 
and City Clerk of Ocean City, 170 
A. 56. 112 N.J.Law 97. 

64. Cal.—^Flynn v. Chiappari. 215 P. 
682, 191 Cal. 139. 

44 C.J. p 629 note 77. 
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Desorlptloii of property held snf- 
fldent 

Tex.—^Foxworth-Galbraith Lumber 

Co. V. Realty Trust Co., Clv.App.,. 
110 S.W.2d 1164, error dismissed— 
Uvalde Const. Co. v. Lawrence,. 
Civ.App., 98 S.W.2d 213, error dia- 
missed. 

XTotloe held Insnfflcleiit 

(1) Newspaper publication of ordi¬ 
nance providing for Improvement on 
named avenue was held insufficient 
notice to authorize assessment e£' 
property which did not abut on such 
avenue.—City of Bessemer v. RatlifT, 
199 So. 838, 240 Ala. 406. 

(2) Notice which stated that sewer 
was to be constructed for the benefit 
of the whole town Instead of for 
benefit of abutting property was held 
insufficient.—^Doden v. Town of Lake,. 
12 N.W.2d 140, 244 Wls. 215. 

65. Mo.—SL Louis ▼. Calhoun, 126 
S.W. 1152, 222 Mo. 44 

44 C.J. p 629 note 78. 

66. Mo.—St. Louis V. Calhoun, su¬ 
pra. 

67. Mo.—St. Louis V. Koch. 70 S.W. 
143, 169 Mo. 587. 

44 C.J. p 629 note 80. 

C8. Minn.—^Everlngton v. Minne- 
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he affected which is not misleading to the parties 
will not invalidate the assessment.®® 

Time and place of hearing. The notice must state 
the time and place of the hearing/® especially where 
required by statutory or charter provisionand 
it would seem that regardless of statute it is a ju¬ 
risdictional prerequisite to a valid assessment.*^^ 

Designating board or officer to whom objections 
presented. A notice published by the assessors, re¬ 
quiring all persons opposed to an assessment to pre¬ 
sent their objections in writing to the assessors, in¬ 
stead of to the chairman of the board, as required 
by the statute, is not a compliance with it, but is 
irregular, insufficient, and void.*^® 

Label. In the absence of a statute or ordinance 
requiring it, a notice by publication need not be la¬ 
beled a notice or carry an introductory statement to 
the effect that it is a notice. 

Signing notice. A notice which, on its face, shows 
that it is the order of a city council, but is signed 
under direction of the council by the clerk, is suffi¬ 
cient under a statute requiring notice to be given by 
the city council.^® An ordinance requiring notice to 
be given by a particular department is sufficiently 
complied with by a notice signed by the head, or 
acting head, of a subordinate department.'^'® 

c. Time of Notice and Hearing 

In the absence of statutory or charter provision fix¬ 


ing the time of notice of assessment and hearing thereon, 
a notice given and hearing held at some stage of the 
assessment proceedings before the assessment has become 
Irrevocably fixed Is sufficient. 

The rule that notice and opportunity for a hear¬ 
ing will be sufficient if given at some stage of the 
assessment proceedings before the liability of the 
property owner has become irrevocably fixed or be¬ 
fore he has been deprived of his property, as con¬ 
sidered supra subdivision a of this section, is of 
general application except where time of notice is 
expressly fixed by statute or charter.^^ It has ac¬ 
cordingly been held that notice of assessment may 
be given after the improvement has been complet¬ 
ed,^® or after the assessment has been levied, it be¬ 
ing provided by statute that before property own¬ 
ers can be legally chargeable for a local improve¬ 
ment notice must be given them and also a hearing 
before a proper tribunal provided by statute.*^® 

Premature notice. Where by statute the estab¬ 
lishment of an assessment district must precede the 
giving of notice, the giving of notice before the es¬ 
tablishment of the district is premature and of no 
effect.®® 

Who fixes time and place for hearing. Under 
some statutes or charters the officer, board, or com¬ 
mission which makes the assessment fixes the time 
and place for the hearing before it of all persons 
interested in the assessment.®^ 


apolls Park Com’rs., 138 N.W. 426, 
119 Minn. 334. 

44 C.J. p 629 note 81. 

69. N.J.—Wilson v. Ocean City, 16B 
A. 880, 11 N.J.Misc. 326, aflOrmed 
Wilson V. Mayor, Board of Gom’rs 
and City Clerk of Ocean City, 170 
A. 66. 112 N.J.Law 97. 

Error In description bald not mls- 
leadlng* whero complaining parties 
wore not shown to own property in 
area excluded from notice, wore rep¬ 
resented by diligent counsel, and no¬ 
tice referred to property adjacent 
to improvement.—^Wilson v. Ocean 
City. 165 A. 880, 31 N.J.Misc. 326, 
affirmed Wilson v. Mayor, Board of 
Com'rs and City Clerk of Ocean City. 
170 A. 66, 112 N.J.La\v 97. 

70. U.S,—Cowan Inv. Corporation v. 
City of Florence, D.C.Ala., 11 F. 
Supp. 973. 

Fla.—^Escott V. City of Miami, 144 
So. 397, 107 Fla. 273. 

71. tJ.S.—Cowan Inv. Corporation v. 
City of Florence, D.C.Ala., 11 F. 
Supp. 978. 

44 C.J. p 629 note 82. 

72. Fla.—City of Ft Myers v. State, 
117 So. 97. 96 Fla. 704. 

44 C.J. p 629 note 83. 


73. N.T.—Adrinnce v. McCafTt'rty, 25 
N.Y.Super. 163. 

74. Tex.—^Really Trust Co. v. Lind¬ 
sey, 105 S.W.2d 210, 129 Tex. 516. 

76. Ind.—Taber v. Ferguson, ONE. 
723, 109 Ind. 227—Klein v. Tuhey, 
40 N.B. 144, 13 Ind.App. 74. 

Notice lield sufficient 
A notice was held not Invalid on 
the ground that it was not given in 
the name of any person authorised to 
give it where an ordinance required 
the city secretary to give notice by 
advertisement and the notice con¬ 
sisted of the publication of an ordi¬ 
nance containing the information es¬ 
sential to a notice, which ordinline,e, 
as published, was signed by the 
mayor and attested by the city secre¬ 
tary, under the seal of the city.— 
Realty Trust Co. v. Lindsey, 106 
S.W.2d 210,129 Tex. 616. 

76. Pa.—City of PhilRdolphla, to 
Use of, v. Friends Asylum for In¬ 
sane, 46 Pa.Dist. & Co. 261. 

77. Pa.—McDonald v. Littlefield, 16 
ra.Di8t. & Co. 674. 

N.Y.—People v. Smith, llo N.B. 174, 
216 N.Y. 06. 

Time of notice of intended improve¬ 
ment Bee supra 9 1094. 
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Statutory regnlxements 
City, proceeding under traffic-way 
act in making improvements on main 
arterial Irafllc way, was hold not 
required, before beginning work, to 
ascertain approximate cost to realty 
liable for ono half thereof, and give 
notice of such amount to the owners 
of such r(*nlty.—^Kansas City v. 
Scherror, 8 1^2d 1074, 135 Kan. 1. 
Statutory requlremeut for notice 
held not complied with 
Tenn.—City of Knoxville v, Knox¬ 
ville Power & Light Co., 68 S.W. 
2d 036, 167 Tenn. 265. 

78. Md.—Jarvis v. Town of Dorlin. 
138 A. 7, 163 Md. 166. 

79, Mass.—Smith v. Abington Kav. 
Bank, 60 N.B. 645, 171 Mass. 178. 

44 C.J. p 630 note 90. 

89. N.Y.—People v. Smith, 110 N.B. 
174, 216 N.Y. 96. 

81. N.J.—^Wilson v. Ocean City, 166 
A. 880. 11 N.J.M1SC. 3.25, affirmed 
Wilson V. Mayor, Board of c^om'rs 
and City Clerk of Ocean City. 170 
A. 66. 112 N.J.Law 97. 

After view 

Under somo statutes or charters 
the assessment board or commission 
holds a hearing after it has viewed 
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d. Length of Notice 

Compliance with statutory or charter requirements as 
to the length of notice Is essential to the validity of the 
assessment. 

A Statutory requirement as to the length of no¬ 
tice must be complied with in order to render it 
valid,82 whether the notice is personal or construc¬ 
tive ;82 the requirement is a jurisdictional one and 
no valid assessment can be made until a notice for 
the length of time prescribed is given.84 In the ab¬ 
sence of such requirement, the statute will be so 
construed as to require a notice allowing the par¬ 
ties a reasonable time to prepare for a hearing.86 
It has variously been held that five days,®® six 
days,87 ten days,®® fifteen days,®® or twenty days,®® 
is a reasonable length of time. If notice for the full 
time required by statute is given before the hearing 
and sufficiently near the date thereof reasonably to 
answer the purpose designed to be effected, the stat¬ 
utory requirement is fulfilled, although in fact a 
longer notice is given than that required by stat- 
ute.®2> 


e. Persons to Whom Given 

In the absence of statute or charter providing other¬ 
wise, the true owner or holder of the legal title of the 
property to be assessed Is the only person entitled to 
notice of assessment. 

Notice must be given to the true owner or holder 
of the legal title of the property assessed or to be 
assessed,®® and, in the absence of statute or char¬ 
ter providing otherwise, such person is the only 
person entitled to notice and a hearing.®® Mbrtga- 
gees or lienholders, or other persons having an in¬ 
terest in the property that may be affected by an 
assessment, are not entitled to notice and hear¬ 
ing,® ^ and a notice to the occupant of property 
owned by a nonresident will not be sufficient to en¬ 
able a valid assessment to be made against it.®^ 
However, a statute which confers the right to file 
objections to assessments on all persons claiming 
any interest in the property, as well as the listed 
owner, requires that notice and an opportunity to 
be heard be given to such persons.®® Where the 
statute provides that special assessments shall be 


the premises to be siisessed.—Wilson 
V. Ocesji City, 165 A. 880, 11 N.J. 
Misc. 325, affirmed Wilson v. Mayor, 
Board of Com*rs and City Clerk of 
Ocean City, 170 A. 66, 112 N.J.Law 

97. 

82. Ill.—Perry v. People, 40 N.B3. 
468, 165 Ill. 807. 

44 C.J. p 630 note 93. 

Ijangth of notice by publication see 
infra subdivision f (2) (b) of this 
section. 

83. Mo.—Leonard v. Sparks, 68 Mo. 
App. 685. 

84. Ill.—Perry v. People, 40 N.E. 
468, 166 Ill. 307. 

85. Me.—^Auburn v. Paul, 24 A. 817, 
84 Me 212. 

Neb.—Hull V. Humboldt, 186 N.W. 
78. 107 Neb. 826. 

86. Mo —St. Louis v. Bell Place 
Really Co, 168 S.W. 721, 259 Mo. 
126, 127. 

44 C.J. p 630 note 97. 

87. Neb.—^McCoy v. Omaha, 129 N. 
W. 429, 83 Neb. 316, reheariner de¬ 
nied and opinion modified on other 
irrounds 130 N.W. 845, 89 Neb. 92. 

88. U.S.—^Bellingham Bay, etc., R. 
Co. V. New Whatcom, Wash., 19 S. 
Ct. 205. 172 U.S. 314, 818, 43 L.Ed. 
460. 

44 C.J. p 630 note 99. 

89. Wash.—Jones v. Seattle, 63 P. 
1105, 19 Wash. 669. 

44 C.J. p 680 note 1. 

90. Cal.—^Larsen v. San Francisco, 
186 P. 767, 182 Cal. 1. 

91. Minn.—^Fairchild v. St. Paul, 49 
N.W. 326, 46 Minn. 540. 

98. Tex.—Herbert C. Heller & Co. 
V. International Committee of 


Toung Men's Christian Ass'ns, Civ. 
App., 50 S.W.2d 495. 

Persons paying taxes the last pteeed- 
Ing year 

Where a statute required the no¬ 
tice to be mailed to the person who 
paid the general taxes on the land 
for the last preceding year, a notice 
mailed to landowners who paid the 
general taxes for the year 1927, in¬ 
stead of 1926, was sufficient where 
the hearing was held in 1928.—City 
of Mattoon v. Jennings, 167 N.E. 
774, 886 Ill. 98. 

93. Ohio.—^Holmes v. Bowen, 19 N. 

E.2d 974, 60 Ohio App. 168. 

W.Va.—Corpus JutIb quoted in Mort¬ 
gage Co. of Maryland v. Lory, 154 
S.E. 136, 137, 109 W.Va. 810. 

44 C J. p 630 note 6. 

Persons entitled to notice of In¬ 
tended improvement see supra S 
1094. 

State 

Benefit assessment against es¬ 
cheated realty was not invalid for 
failure to give statutory notice to 
state, where title to escheated realty 
had vested in deceased's daughter- 
in-law prior to time of levying of as¬ 
sessment.—^In re Quinlan, 3 N.E.2d 
569, 271 N.T. 396, reargument denied 
4 N.E.2d 423, 272 N.T. 611. 

Notioe held suillcloat 
Notice of hearing addressed to 
owners who abutted on street prior 
to Its improvement, rather than sub¬ 
sequent thereto, was held sufficient 
where assessment ordinance showed 
that assessments were levied against 
the same property that was listed 
in the engineer's reports and named 
the same owners.—^Vaughan v. Ster¬ 
ling Nat. Bank & Trust Co. of New | 
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York, Tex.Clv.App., 124 S.W.2d 440, 
error refused. 

9di Ala.—Corpus Juris Mted in City 
of Birmingham v. Smyer, 160 So. 
764, 766, 230 Ala. 234—United 

States Bond & Mortgage Co. v. City 
of Birmingham, 158 So. 761, 229 
Ala. 536. 

Tex.—^Realty Trust Co. v. Harris, 
Clv.App., 59 S.W.2d 914, error re¬ 
fused. 

W.Va.—Corpus Juris quoted in Mort¬ 
gage Co. of Maryland v. Lory, 164 
S.E. 186, 187, 109 W.Va. 810. 

44 C.J. p 680 note 6. 

Besson for rule 

A mortgagee takes his lien subject 
to the rights of the state, or of any 
municipal authority to which the 
power is properly delegated, to im¬ 
pose on the property in accordance 
with law not only general taxes, but 
special assessments. He is not the 
owner of the property, but a lien¬ 
holder merely, and the fact that in¬ 
cidentally the value of the lien may 
be Impaired by the enforcement 
against the property of general or 
special taxes docs not give him a 
constitutional right to be notified of 
the proceedings under which such 
taxes are Imposed. 

Iowa.—^Fitchpatrick v. Bolheras, 130 
N.W. 163, 160 Iowa 376, 378, 37 
L.R.A.,N.S., 668, Ann.Cas.l912D 534. 
Ohio.—^Holmes v. Bowen, 19 N.E.2d 
974, 60 Ohio App. 168. 

95. Tex.—^Herbert G. Heller A Co. v. 
International Committee of Young 
Men's Christian Ass’ns, Giv.App., 
60 S.W.2d 495. 

96. Ala.—^Rudulph v. City of Homo- 
wood, 18 So.2d 663, 246 Ala. 648. 
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payable by the life tenant, he is the proper person 
to be served with notice.®^ A statute providing for 
notice and hearing to ‘‘abutting owners” does not 
require the giving of a notice and hearing to a rail¬ 
way company whose right of way lies within the 
street, since it is not an abutting owner.®® 

HeirSj executors^ irtistecSj etc. Notice to an heir 
and manager of the property for his coheirs is suf¬ 
ficient without giving notice to each heir individu¬ 
ally,®® and, where sufficient notice is served on the 
executor of an estate who is also a life tenant in 
possession, such notice is sufficient to bind him both 
as executor and as life tenant.^ Where the trustee 
of an estate received, in due time, a notice directed 
to the heirs, instead of to himself who should have 
been given the notice, he cannot complain of the 
failure to address the notice to him as trustee.^ 
However, service of notice on a trustee has been 
held not to be service on a cestui que trust and to 
be insufficient.® 

f. Service 

(1) In general 

(2) Publication 

(3) Posting of notices 

(1) In General 

Compliance with statutory or charter requirements as 
to the manner In which notice of assessments for local 
improvements shall be given Is essential to the validity 
of the assessments. 

It is within the power of the legislature to deter¬ 
mine the manner in which notice shall be given,^ 
and there must be a compliance with such require¬ 
ment in order to render the notice validbut it has 


been held that, if notice is given in conformity with 
the statute, it is not material to the validity thereof 
that it should have been actually received.® 

Personal service. Where personal service is re¬ 
quired, it need not be made by an officer if the 
required notice is conveyed to persons affected 
thereby, it is sufficient.® Service of notice on an 
agent of the property owner duly authorized to re¬ 
ceive it will satisfy a statutory requirement of per¬ 
sonal service;® but leaving a copy at the residence 
of the property owner, with a member of the family 
not shown to be accustomed to receive communica¬ 
tions for the person to be affected by the notice, is 
not sufficient.^® A statutory requirement of per¬ 
sonal service of the notice of assessment hearing on 
all persons who have personally appeared in a pro¬ 
ceeding for the acquisition of property necessary 
to be taken for the improvement does not require 
personal service of the notice on a properly owner 
whose predecessor in title had appeared in such a 
procccding.il 

If siibstiiiLtcd service is provided for, the exact 
notice prescribed by statute must be given ;i® one as 
good as, or equivalent to, the one prescribed will 
not be sufficicnt.1® 

Both personal and cotistrucHve service. Where 
an ordinance has a double purpose, one of which is 
to secure a lien against abutting property and the 
other to impose a personal liability on the owner of 
the property, the character of notice prescribed for 
the two proceedings may be different. Constructive 
notice of the proceeding in rem by a publication 
may be required,i® and also a personal summons 


VoUce miut be fflven to a xnort- 
gapree or the nHsignee of a mortgago. 
—Rudulph V. City of Homewood, su¬ 
pra. 

97. Ohio.—Johnson v. Cincinnati, 11 
Ohio Gir.Ct.,N.S., 344, 30 Ohio Cir. 
Ct. 644. 

98. Tox.—Texas Bllullthio Co. v. 
Abileno SI. Ji. Co., Civ.App., 16G S. 
W. 433, 436. 

99. Tex.—Seanlan v. Horton, Civ. 
App., 274 S.W. 346. 

1. Conn.—rock v. Bridgeport, 53 A. 
803, 75 Conn. 417. 

8. Mass.—^licals v. James, 64 N.R 
246, 173 Mass. 601. 

3. Mo.—Parker-Washington Co. v. 

Dodd, 364 S.W. 661, 305 Mo. 171. 
Pa.—Carrick Borough v. Canevin, 00 
A. 147, 243 Pa. 283. 

4u Znd.—Millikan v. Crail, 98 N.m 
291, 177 Ind. 426. 

N.J.—Wilson V, Trenton, 23 A. 278, 
63 N.J.Law 645, 647, 16 L.B.A. 200. 


Service of notice of Intended im¬ 
provement SQO supra S 1006. 

6. Ohio.-—*SiHter8 of the I’oor of St. 
Francis v. City of Cincinnati, 81 
N.R2d 643. 83 Ohio App. 307. 

44 C.J. p 630 note 15. 

Strict cottpUoiLoe required 
Tex.—^Realty Trust Co. v. Lindsey, 
106 SW.Sd 210, 129 Tex. 516. 

01 . Ill.—Napleralski v. West Chioago 
Park Com'rs., 103 N.B. 617, 260 HI. 
628. 

Constmotivu uotioe 

Statutory notice eonstltuten con- 
structlvo notice.—^Bamrlck v. Vlllago 
of Mlnatnrc, 226 N.W. 755, 118 Neb. 
644. 

7. N.J.—Wilson v. Trenton, 23 A. 
278, 63 N.J.Law 646, 16 L.n.A. 200. 

Porsonal service of notice of In¬ 
tended improvemont see supra S 
1096. 

a N.J.—Wilson V. Trenton, supra. 

9. N.J.—Wilson v. Trenton, supra. 

10. N.J.—Wilson V. Trenton, supra. 
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II- Wis.—Schlldknocht v. City of 
Milwaukee, 13 N.W.2d 577, 245 
WlH. 33. 

18. Mo.—St, Louis V. Boll Place 
Realty Co., 168 S.W. 721, 269 Mo. 
126. 

Servloe held InsulBcleiit 

Service on sister superior in charge 
of hospital owned by religious cor- 
poriillon was hold insulTlcicnt where 
she was not on oillcor of corporation, 
principal place of buslnoHS nf cor¬ 
poration was located elsewhere in 
county, and olBoers thereof resided 
there and wore present in county on 
date of purported service and wore 
not served with noLloo and hud no 
actual knowledge of pending im¬ 
provement.—Sisters of the Poor of 
St. Francis v. City of Cincinnati, 
81 N.K2d 643, 83 Ohio App. 307. 

13. Mo.—St. Louis V. Bell T*la <!0 
Realty Co., 168 S.W. 721, 269 M<». 
126. 

Idi Md.—Baltimore Con. Dispensary 
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may be required as a basis for a personal judg¬ 
ment.^® 

By mail. If the manner of service is not pre¬ 
scribed by statute, notice sent through the mail and 
actually received will be sufficient.^® However, 
where notice is required to be given by publica¬ 
tion, the mailing of a copy of the notice to the ad¬ 
dress of parties to be charged is insufficient.^^ 

(2) Publication 

(a) In general 

(b) Requisites and sufficiency 
(a) In General 

Where authorized or required by statute, charter, or 
ordinance, notice by publication of assessments for local 
Improvements is sufficient and personal service of the 
notice is not required. 

Statutory, charter, or ordinance provisions for 
notice by publication of assessments for local im¬ 
provements have been held not subject to objections 
based on constitutional grounds.^® Such provisions 
have been regarded as mandatory and a compliance 
therewith indispensable.^® Where notice by publi¬ 
cation is required or authorized, it is sufficient,®® 
and personal notice need not be given®i except 
where personal service is made necessary as a basis 
for a personal judgment.®® It has also been held 
that notice by publication is sufficient where there 
is no statute or ordinance providing for the giving 
of notice;®® but there is also authority to the con¬ 


trary.®^ In the absence of some legislative provi¬ 
sion requiring it, publication of the assessment roll 
is not essential to the validity of the assessment.®® 

Where personal service cannot he had. Where 
service by publication is authorized by statute only 
in case personal service cannot be had, the return of 
the officers showing this fact is a condition preced¬ 
ent to the power to make service by publication,®® 
which return must be based on an actual bona fide 
and completely exhaustive search.®*^ 

Personal service may satisfy a statute that re¬ 
quires publication in the official city newspaper, 
where there is no such paper and the municipality 
has no authority to designate one as such.®® 

(b) Requisites and Sufficiency 

Service by publication of notice of assessments for 
local improvements Is sufficient If It compiles with all 
legislative requirements for notice by publication and the 
publication Is of such a character as to create a reason¬ 
able presumption that the owner, If present and taking 
ordinary care of his property, will receive the Information 
essential to a proper notice. 

If service is made only by publication, that pub- 
focation must be of such a character as to create a 
reasonable presumption that the owner, if present 
and taking ordinary care of his property, will re¬ 
ceive the information of what is proposed and when 
and where he may be heard;®® and the time and 
place must be such that with reasonable effort he 
will be enabled to attend and present his objec¬ 
tions.®® In publishing the notice there must be com- 


V. Baltimore, 122 A. 638, 148 Md. 
537. 

15. Md.—^Baltimore Gen. Dispensary 
V. Baltimore, supra. 

16L Mass.—Lawrence y. Webster, 46 
N.E. 123. 167 Mass. 613. 

17. N.J.—^Wilson V Trenton, 23 A. 

278, 63 N.J.Law 646, 16 L.R.A. 200. 
18L U.S.—Wimberly v. Cowan Inv. 
Corporation, C.C.A.Ala., 80 F.2d 
452, certiorari denied 66 S.Ct. 674, 
298 U.S. 654, 80 L.Ed. 1381. 

44 C.J. p 632 note 39. 

Notice by publication sufficient to 
satisfy requirements of due proc¬ 
ess see Constitutional Law 9 662 
b. 

PzoUbl'feloiii T^tlya to special acts 
A statute providing- for notice by 
publication In proceedings of this 
character la not objectionable as be¬ 
ing a special act regulating the prac¬ 
tice In the courts of Justice within 
a constitutional provision prohibit¬ 
ing It.—^Temperly v. Indianapolis, 
127 N.B. 149, 189 Ind. 292—44 C.J. 
p 682 note 40. 

19. Tex.—^Realty Trust Co. v. Lind¬ 
sey, 105 S.W.2d 210, 129 Tex. 516. 

44 C.J. P 681 notes 82, 88. 


Mailing not sufficient see supra sub¬ 
division f (1) of this section. 

Publication of notice of intended im¬ 
provement see supra 5 1096. 

9a U.S.—^Wimberly v. Cowan Inv. 
Corporation, C.C.A.Ala., 80 F.2d 
462, certiorari denied 56 S.Ct. 674, 
298 U.S. 654, 80 L.Ed. 1881. 

Ala.—Brooks v. City of Birmingham, 
27 So.2d 249, 248 Ala. 227—Arm¬ 
strong v. Williamson & Wilson, 125 
So. 681, 220 Ala. 415. 

Neb.—Bamrlck v. Village of Mlna- 
tare, 225 N.W. 765, 118 Neb. 644. 

Tex.—Realty Trust Co. v. Lindsey, 
106 S.W.2d 210, 129 Tex. 516. 

44*C.J. p 631 note 84. 

91. U.S.—Wimberly v. Cowan Inv. 
Corporation, C.C.A.Ala., 80 F.2d 
453, certiorari denied 66 S.Ct. 674, 
298 U.S. 654, 80 L.Ed. 1381. 

Ala.—Brooks v. City of Birmingham, 
27 So.2d 249—^Armstrong v. Wil¬ 
liamson & Wilson, 125 So. 681, 220 
Ala. 415. 

44 C.J. p 631 note 35. 

99. Md.—Baltimore Gen. Dispensary 
V. Baltimore, 122 A. 638, 143 Md. 
627. 

93. U.S.—^Paulsen v. Portland, Or., 
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13 S.Ct 750, 149 U.S. 30. 87 L.Ed. 
637. 

Mass.—^Blackle v. Hudson, 117 Mass 
181. 

94. Mo.—Sedalla v. Gallle, 49 Mo. 
App. 392. 

95. Fla.—Escott v. City of Miami, 
144 So. 397, 107 Fla. 273. 

Mo.—^Longwell v. Kansas Clty» 
69 Mo.App. 177. 

44 C.J. p 632 note 41. 

On resident owner 

Ohio.—City of Cincinnati v. Shallcr, 
187 N.E. 747, 46 Ohio App. 73. 

97. Ohio.—City of Cincinnati v. 
Shaffer, supra. 

98. Wash.—Turn water v. Plx, 46 P. 
388. 16 Wash. 824. 

44 C.J. p 632 note 42. 

99. U.S.—^Bellingham Bay. etc., R. 
Co. ,v. New Whatcom, Wash., 19 S. 
Ct 206, 172 U.S. 314, 43 L.Ed. 460. 

Notice held snlllclent 
Ky.— "W. T. Congleton Co. v. Turner, 
77 S.W.2d 23, 256 Ky. 788, 

Tex.—^Foxworth-Galbralth Lumber 

Co. V. Realty Trust Co.,. Civ.App., 
110 S.W.2d 1164, error dismissed, 
sa U.S.—Bellingham Bay, etc., R. 
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pliance with all legislative provisions,such as the 
provisions in respect of the paper or papers in 
which publication is made32 and the number of 
publications or length of time during which publi¬ 
cation must be made;33 but if this is done the pub¬ 
lication will be sufficient,®* provided it meets con¬ 
stitutional requirements for notice.®® The fact that 
the clerk commenced the publication of the notice 
before a proper certificate was attached does not 
invalidate the assessment where, on discovery of the 
omission, the assessment roll was returned to its 
proper channel and every formality observed.®® It 
is not essential that publication shall be made by the 
council acting as a board of assessment,®7 but it 
may by ordinance direct the board of public works 
to do so, specifying what the notice shall contain.®® 
On the other hand, a notice as good as, or equiva¬ 
lent to, the oAe required by statute will not do;®® 
the very notice which the law prescribes must be 
given.*® Notice by publication directed to the own¬ 
ers of abutting property is no notice to those whose 
property is not within the jurisdiction of the city 
commission for assessment purposes, such as the 
owners of nonabutting property.*^ 

(3) Posting of Notices 

Service of notice of asseeement proceedings may be 
made by posting where such service Is authorized by a 
valid statute, charter, or ordinance. 

Service of notice of assessment proceedings may 
be made by posting where authorized by statute, 
charter, or ordinance,*® in which case personal serv¬ 
ice is not necessary.*® 


Owner a nonresident or ^not found” Where to 
authorize service of notice by posting an affidavit 
of record that the registered owner of property is 
a nonresident, or cannot be found, is required by 
statute, service by posting has no effect in the ab¬ 
sence of the required affidavit.** 

Where no newspaper published. Where the stat¬ 
ute provides for publication by posting of notices 
only when there is no newspaper published in the 
municipality, the publication by posting notices is 
insufficient where it did not appear that no newspa¬ 
per was published in the municipality.*® On the 
other hand, where no newspaper is published in the 
municipality, publication must be made by posting 
of notice, and the statutory requirement is not sat¬ 
isfied by publishing notice in a paper published in 
another municipality,*® although it may have a gen¬ 
eral circulation in the municipality where the no¬ 
tice was required to be given.**^ 

Place of posting. Where the statute requires the 
notice to be posted at a particular place, the notice 
must be so posted, or it will not be sufficient.*® 

g. Betum of Proof of Notice 

The general rules governing the form, requisites, and 
sufficiency of return of process generally and proof of 
notice apply to the return of process served on owners of 
property in assessment proceedings and the proof of notice 
of such proceedings, except as they may be varied or 
supplemented by express legislative provisions thereon. 

Where personal service is required by statute, 
rules governing the form, requisites, and sufficiency 
of return of process generally, as considered in the 


Co. V. New Whatcom, Wash., 19 
S.Ct 205, 172 U.S. 314, 43 L.Ed. 
460. 

31. Ohio.—City of Columbus v. Al- 
klre, 108 N.E. 36, 130 Ohio St. 
140—Bisingr V. City of Cincinnati, 
184 N.E. 837, 126 Ohio St. 218. 

44 C.J. p 632 note 46. 

Notloe held sufflcleiLt 
Tex.—^Itealty Trust Co. v. Lindsey, 
105 S.W.2d 210, 129 Tex. 616. 

32. Ohio.—Bislnff v. City of Cin¬ 
cinnati. 184 N.E. 837, 126 Ohio St. 
218. 

44 C.J. p 632 note 46. 

Newspaper 

l?ublioation of the notice in a 
periodical styled the “City Bullrtln" 
which did not contain the attributes 
of a newspaper was not suHlclont 
where the city charter required pub¬ 
lication in a newspaper.—Bisinff v. 
City of Cincinnati, supra. 

83. Ohio.—City of Columbus v. Al- 
klre. 198 N.E. 86, 130 Ohio St. 
140. 

44 C.J. p 632 note 47. 


Notice hSld sulBoleat 

Ohio.—City of Columbus v Alkiro, 
supra. 

Tex.—Realty Trust Co. v. Lindsey, 
106 S.W.2d 210, 129 Tex. 616. 

84b, Ohio.—City of Columbus v. Al- 
kire, 198 N.E. 36, 130 Ohio St. 140— 
Blslnif V, City of Cincinnati, 184 
N.E. 837, 126 Ohio St. 218. 

Pa.—In ro Laying Sower Linos in 
Certain Streets and Alleys in East 
End of Tp., of Lancaster, Com.ri., 
48 Lanc.Rcv. 671. 

Tox.—Realty Trust Co. v. Lindsoy, 
105 S.W.2d 210, 129 Tox. 516— 
Stevens v. W. J. Lackey & Co., 
Civ.App.. 179 S.W.2d 436. 

44 C.J. p 633 note 49. 

35. Ohio—^Bislng V. City of Cin¬ 
cinnati, 184 N.E. 837, 126 Ohio SI. 
218. 

36. N.T.—Matter of Ferris, 10 N.Y. 
St. 480. 

37. Neb.—McCoy v. Omaha, 129 N. 
W. 420, 88 Neb. 316, rehearing de¬ 
nied and opinion modified on other 
grounds 130 N.W. 846, 89 Neb. 92. 
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3B. Nob.—McCoy v. Omaha, supni. 

36. Mo.—St. Louts V. B(41 Plnro 

Realty Co., 168 S.W. 731, 269 Mo. 
12G. 

40. Mo.—St. Louis V. Boll Place 

Realty Co., supra. 

41. Ala.—Goodman v. City of Bir¬ 
mingham, 3 36 So. 336, 223 Ala. 
199. 

42. Miss.—Langs toft v. Durant, 84 
So. 469, 122 Miss. 471. 

44 C.J. p 633 nolo 67. 

Posting of notice of intended im¬ 
provement seo supra S 1096. 

43. Cal.—Davies v. Los Angeles, 24 
P. 771, 86 Cal. 37. 

44. Pa.—^Philadelphia v. Morz, 16 
Pa.Super. 332—rhlladelphlu v. 
Merz, 13 Pa.Dlst. 307. 

45. Miss.—^LangstafC v. Duront» 84 
So. 469, 122 Miss. 471. 

46. Miss.—LangstafC v. Durant, 72 
So. 236, 681. Ill Miss. 818. 

47. Miss.—LanftHtaff v. Durant, 72 
So. 236, 111 Miss 818. 

48. Miss.—Liangstiiff v. Durant, 84 
So. 460, 122 Miss. 471. 
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CJ.S. title Process §§ 90-105, also SO CJ. p 561 note 
87-p 584 note 70, are applicable to return of proc¬ 
ess served on owners of property in assessment pro¬ 
ceedings.^® It has been held that proof of publi¬ 
cation of the required notice may be established by 
any competent evidence where a statute does not 
specify the specific means by which the fact of pub¬ 
lication of the notice must be shown.®® Other au¬ 
thority, however, has held that the ascertainment 
and finding of assessment commissioners that the 
notice has been properly published are the only pos¬ 
sible and necessary record evidence of such fact.®^ 
Also, where it is shown that notice was published, 
failure to record proof of publication of notice is 
immaterial under a statute providing that proceed¬ 
ings of the common council shall be a matter of 
record and shall not fail because of any technical 
error,®® unless the party complaining shall show af¬ 
firmatively that he has been injured thereby.®® 
Where the return of the notice server, showing that 
personal service cannot be had, is a prerequisite to 
the right to make service by publication, as consid¬ 
ered supra subdivision f (2) (a) of this section, such 
a return is not conclusive that a proper search was 
made.®^ 

Posting notice. Where posting of notices is re¬ 
quired by statute, the record of the assessment pro¬ 
ceedings must affirmatively show that this was 
done.®® It has been held that a recital in the rec¬ 
ord of a special assessment resolution that notice 
was posted as required by law is sufficient evidence 
to establish that fact.®® A certificate that notices 
were posted in the manner required by statute exe¬ 
cuted by the assessment commissioners is insuffi¬ 
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cient where there is no affidavit accompanying their 
report to show by whom the notices were posted.®"^ 

h. When Additional Notice Necessary 

Where assessment proceedings are In law only one 
proceeding, although consisting of several steps, a proper 
notice of their inception given to the Interested persons Is 
sufficient notice of the entire proceedings and additional 
notice of the subsequent steps need not be given. An ad- 
ditionai notice is necessary where the assessing body 
fails to meet at the time fixed in the notice, or adjourns 
the meeting or postpones action on the assessment to a 
subsequent time under circumstances such that the In¬ 
terested persons cannot be presumed to have notice there¬ 
of. 

Where the assessment proceedings, although con¬ 
sisting of several steps, are in contemplation of law 
one proceeding only, one who has been properly no¬ 
tified of the inception of the proceedings is charge¬ 
able with notice of the entire proceedings there¬ 
after, in the absence of some statutory or charter 
provision to the contrary,®® and an additional notice 
is not necessary where the hearing was held on the 
date and at the place set out in the notice, but, be¬ 
cause of the invalidity of an ordinance, the meeting 
was not actually closed until a later date,®® or where 
the hearing is postponed or adjourned from one 
meeting of the board to another,®® especially where 
an ordinance provides for continuance from time to 
time and that all persons interested shall be deemed 
to have notice.®^ 

A new notice is necessary, however, where the 
assessing body failed to meet at the time fixed for 
the hearing,®® or where the persons notified ap¬ 
peared at the time fixed for the hearing and previ¬ 
ous thereto the meeting was adjourned without no¬ 
tice to them,®® or where no hearing was held at the 
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49. Mo.—^Parker-Washinffton Co. v. 
Dodd, 264 S.W. 651. 306 Mo. 171. 

44 C.J. p 633 note 66. 

Proof of service of notice of In¬ 
tended Improvement see supra 5 
1096. 

50. Neb.—City of ScottsblufC v. 
Kennedy. 4 N.W.2d 878, 141 Neb. 
728. 

Proof h^d anfflclent 

Documents In nature of history 
of street paving* district's organiza¬ 
tion and levy of special paving as¬ 
sessments among city council's rec¬ 
ords and attached original proofs 
of publication of notices of such or¬ 
ganization and levy constituted com¬ 
petent proof of publication thereof 
and were sufficient to empower coun¬ 
cil to act.—City of Scottsbluff v. 
Kennedy, supra,. 

61. Ala.—^Pierce v. Huntsville, 64 
So. 301, 185 Ala. 490. 

68. Mich.—Shimmons v. Saginaw, 
62 N.W. 725, 104 Mich. 611. 


53. Mich.—Shimmons v. Saginaw, 
supra. 

54. Ohio.—City of Cincinnati v. 
Shaffer, 187 N.E. 747, 46 Ohio App. 
73. 

55. Miss.—^Langstaff v. Durant, 84 
So. 459, 122 Miss. 471. 

44 C.J. p 633 note 70. 

56. Iowa.—Owens v. Marlon, 103 N. 
W. 381, 127 Iowa 469. 

57- N.J.—State v. Harrison, 39 N.J. 
Law 51. 

SSL Conn.—Katsch v. New Haven, 
85 A. 523, 86 Conn. 326. 

59. Tex.—Copellar v. O. L. Crlgler 
Co., Civ.App., 87 8.W.2d 326, er¬ 
ror dismissed. 

60. Ill.—^McAuley v. Chicago, 22 Ill. 
563. 

Tex.—^Parsons v. City of Port Worth, 
Civ.App., 44 S.W.2d 464, error re¬ 
fused. 


ABnonncenient of subsegueiLt meet¬ 
ing date 

Announcement In previous meet¬ 
ing of adjournment until specified 
later date was held sufficient notice 
of adjourned meeting on such later 
date. 

Ala.—^First Nat. Bank v. Fountain 
Motor Co., 148 So. 817, 227 Ala. 
133. 

N.J.—^Wilson V. Ocean City, 165 A. 
880, 11 N.J.M1SC. 825, affirmed Wil¬ 
son V. Mayor, Board of Com'rs and 
City Clerk of Ocean City, 170 A. 
66, 112 N.J.Law 97. 

61. Cal.—Telegraph Hill Neighbor¬ 
hood Ass'n. V. San Francisco, 162 
P. 630, 174 Cal. 814—Hayne v. San 
Francisco, 162 P. 625, 174 Cal. 186. 

62. Tex.—^Parsons v. City of Port 
Worth, Civ.App., 44 S.W.2d 464, 
error refused. 

63. Cal.—Gill v. Oakland, 67 P. 160, 
124 Cal. 336. 
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time fixed by the notice and the meeting was ad¬ 
journed subject to the call of the chairman.®^ 
Where a council fails to hear or act on protests in¬ 
terposed to an assessment at its regular meeting 
after the expiration of the notice required by stat¬ 
ute, and neglects to make an order postponing the 
hearing, it loses jurisdiction to act on the assess¬ 
ment except on a rcpublication of the notice.®® So, 
where a statute required notice to be served on 
property owners a designated length of time before 
final action with respect to an assessment, a second 
notice is necessary where action within the time 
designated in the notice is prevented by a restrain¬ 
ing order,®® or where a resolution confirming an as¬ 
sessment on due notice and hearing is rescinded at 


a subsequent meeting.®^ Also where, after a hear¬ 
ing, the assessment is referred back to the commis¬ 
sioners for further consideration, the assessments of 
landowners who protested the original assessment 
may not be increased on the coming in of the sec¬ 
ond report without first giving them notice and an 
opportunity to be heard thereon.®® After the line 
of a street as originally established had been 
changed by an ordinance passed subsequent to the 
beginning of proceedings to condemn private prop¬ 
erty for public use and to assess benefits, proceed¬ 
ings under the original notice are not permissible,®® 
but the proceedings first commenced must be aban¬ 
doned and a proceeding dc novo had under a new 
notice.*^® 


8. Mode of Assessment 


§ 1402. In General 

The selection of the method and manner of making 
an assessment for local Improvements is primarily for 
the legislature, but the power to prescribe a method may 
be delegated. Where a particular method or mode of 
making an assessment is prescribed, It must be followed, 
but, if no specific mode Is prescribed, the assessing body 
may adopt any appropriate method. 

Special assessments by a municipal corporation 
for local improvements are assessed against specific 
propcrty.71 The selection of methods and the man¬ 
ner of assessment is primarily a matter for the Icg- 
islature^® and much latitude must be allowed it in 
the exercise of its judgment and discretion but 
this power is one which may be delegated by the 

legislaturc.74 


Where the statute or charter prescribes the mode 
of making an assessment, such provision must be 
followed in order to render the assessment valid,*^® 
and such statutes must be strictly construed.*^® The 
assessing authority may not adopt a different plan 
of assessment because it is more convenient, or be¬ 
cause it is more equitable in its application,^^ and 
courts may not declare a departure therefrom to be 
immaterial, on the ground that a different mode 
which was adopted was just as effectual to protect 
the persons interested.^® A statute providing that 
errors in the levy of an assessment shall not inval¬ 
idate it refers to irregularities and not to a total 
failure to act under the law,79 and, hence, will not 
operate to validate an assessment made by an un¬ 
authorized method or means.®® 


84. Neb.—Medland v. Linton, 82 N. 

W. 866, 60 Neb. 249, 262. 

44 C.J. p 634 note 78. 

65. Cal.—S. M. Bernard Co. v. Los 
AnfiTolos, 124 P. 88, 18 Cal.App. 626. 
44 C.J. p 634 note 79. 

66L N.C.—Atlantic, ote., R. Co. v. 
Sanford, 124 S.E. 308, 188 N.C. 816. 

67. N.J.—Slate V. Jersey City, 27 N. 
J.Law 636. 

6a N.J.—W. S. Davidson, Inc., v. 
Borouf?h of Tenaily, 163 A. 270, 9 
N.J.M1SC. 189. 

69 . Mo.—ShulTncr v. St. Louis, 31 
Mo. 264. 

70. Mo.—Shalfncr v. St. Louis, su¬ 
pra. 

71. U.S,—^U. S. V. City of Greenville, 
C.C.A.S.C., 118 F.2d 963. 

7a U.S.—St Louis-San Francisco 
Ry. Co. V. City of Tulsa, C.C.A.Okl., 
16 F.2d 960. 

Ohio.—^Welsh v. City of Cincinnati, 
28 N.E.2d 643, 64 Ohio App. 200. 

44 C.J. P 634 note 84. 


Not for Judlolaa detexxBiBatloiL 

U.S.—St. Louis-San Francisco Ry. 
Co. V. City of Tulsa, Okl., C.CJV. 
Okl., 15 F.2d 960. 

7a Hawaii.—Von Damm v. Conk- 
linsTf 23 Hawaii 487. 

Within oonstiLtutlonal limitations 
The legislature may flx any method 
of computing assessment which do(*R 
not unduly Infringe on constitution¬ 
al limitationn.—^In ro Sixth Avenue 
Elevated R. R., 38 N.T.S,2d 730, 265 
App.Dlv. 200. 

74, Cal.—^Flynn v. Chlapparl, 215 P. 
682, 191 Cal. 130. 

75, Kan.—Atchison, T. & S. F. Ry. 
Co. V. City of Kingman, 252 P. 220, 
122 Kan. 604. 

Ky.—^Hoerth v. City of Sturgis, 299 
S.W. 1074, 221 Ky. 836. 

Pa.—^Borough of Williamsburg y. 

Bottonflold, 90 PaSupor. 203. 

44 C.J. P 634 note 87. 

Proper method 

Sole method of assessing land ly¬ 
ing outside borough was hold to ho 
by appointment of viewers.—^Bor¬ 
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ough of Williamsburg v. Bottcnflcld, 
supra. 

Bight of property owner 
All property owners and taxpayers 
are ontlllod to have their properties 
OHsoBsod for street Improvoments ac¬ 
cording to statutory method.—^Lynch 

V. Kansas City, 15 I^2d 720, 136 Kan. 
348. 

Change of fdley to street, without 
making physical changou, is insuni- 
ciont to authorize change* in rule for 
apportionment of oosts for street 
improvomont.—^Lynch v. Kansas 
City, supra. 

76. Ind.—Bluffton v. Miller, 70 N.E. 
989, 33 Ind.App. 521. 

77. Kan.—Lynch v. Kansas City, 15 
P.2d 720, 13C Kan. 348—Cravc>ns v. 
Putnam, 1G5 P. 801, 101 Kan. 161. 

78. N.T.—^People v. Smith, 110 N.E. 
174, 216 N.Y. 96. 

44 C.J. P 634 note 89. 

79. N.D.—Plcklon v. Fargo, 88 N. 

W. 90, 10 N.D. 469. 

80. Pa—^Borough of Wllliamshurg 
Y, Bottcnflcld, 90 PaSuper. 203. 
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If no speciHc mode is prescribed, it is immaterial 
what system of assessment the commissioners may 
adopt,provided, of course, it does not result in 
the violation of a requirement that property must 
not be assessed more than it is benefited, as consid¬ 
ered infra § 1407, or made to bear more than its 
just proportion of the cost of the improvements, as 
discussed infra § 1421. 

Following method adopted. Where several dis¬ 
tinct methods of making an assessment are provided 
by statute and one of these methods is adopted, it 
must be substantially followed to the end .^2 

§ 1403. Entire Tracts or Parcels, or Subdivi¬ 
sion Thereof 

Assessments for local Improvements may be made In 
gross against several lots of the same owner, unless some 
statute, charter, or ordinance requires a separate assess¬ 
ment against each lot or parcel of land benefited; it Is not 
proper arbitrarily to subdivide for assessment purposes 
a single tract of land not owned In severalty. Property 
held under Joint ownership may be assessed Jointly, but, 
where a single tract Is owned In severalty, it may not be 
assessed as a unit. 

Where a separate assessment against each lot is 
not required by charter, statute, or ordinance, it has 


been held that an assessment may be levied in gross 
against several lots of the same owner,*® especially 
where the property is all in one body.*^ Also, it 
has been held that a tract will be assessed as a unit 
where the owner, who has divided it into lots, only 
a part of which abut on the improvement, enters 
into an agreement with the municipal corporation 
which contemplates that the assessment will be made 
in that manner.*® It is not proper, however, to as¬ 
sess lots in gross where they belong to different 
owners,*® and, if a part of a tract is sold before the 
improvement is commenced, it has been held that 
the part sold must be separately assessed.*^ 

Under some statutes, charters, or ordinances a 
separate assessment against each lot, parcel, or tract 
benefited by a local improvement is required,** and 
in such case the requirement is regarded as manda¬ 
tory and an assessment in gross against several lots 
is not permissible, although all the lots belong to 
one owner,** unless the owner of the lots consents 
to, or acquiesces in, the assessment in gross.*® Nev¬ 
ertheless, under such statutes it is generally held 
proper to assess two or more lots or parcels in gross 
when used by the owner as one tract,*i unless the 


81. Wla.—Lamasco Realty Co. v. 
City of Milwaukee, 8 N.W 2d S72, 
242 Wls. 357, rehearing denied 8 N. 
W.2d 866. 

44 C.J. p 634 note 91. 

88. Ohio.—Hasemeier v. Cincinnati. 

1 Ohio N.P.,N.S., 61. 

83. Ark.—^Board of Com'rs, Paving 
Improvement Dlat. No. 13 v. Free¬ 
man, 148 S.W.2d 1076. 201 Ark. 
1061. 

44 C.J. p 635 note 96. 

Aaaeaament of part of tract aee in¬ 
fra § 1404. 

Btatnte oonatraed ao aa not to pre¬ 
clude aaaeaament against aeveral lota 
en maaae.—Village of Winaide v. 
Brune. 274 N.W. 212, 133 Neb. 80. 
84ii Ga.—^Etheridge v. City of At¬ 
lanta, 146 SE. 84. 167 Ga. 222. 

85. Pa.—In re Sewer District No. 4. 
Nether Providence Township, 18 
A.2d 128, 143 Pa.Super. 286. 
AgTeement oonatraed not to re¬ 
quire that lots be assessed separate¬ 
ly.—^In re Sewer District No. 4, Neth¬ 
er Providence Township, supra. 
Objection of other owners 
Where agreement provided for as¬ 
sessment In accordance with munici¬ 
pal ordinances, other property own¬ 
ers In Improvement district who ob¬ 
jected to treatment of tract as a unit ■ 
and not aa separate lots for purpose 
of assessing benefits could not avoid 
effect of agreement on ground that 
there would have been no need for It, 
If parties had Intended that benefits 
should be assessed as provided by 


law.—In re Sewer District No. 4, 
Nether Providence Township, supra. 

86. Ill.—Thomson v. People, 56 N.E. 
383, 184 Ill. 17. 

44 C.J. p 636 note 98. 

87. 111.—Milan ▼. Looby, 151 N.E. 
501, 320 Ill. 515. 

88. Ala.—City of Birmingham v. 
Emond, 157 So. 64, 229 Ala. 346— 
Hamrick v. Town of Albertville. 
122 So. 448, 219 Ala. 465—Peoples 

V. State Security Bank, 119 So. 226, 
218 Ala 634. 

Fla—Carr v. City of Kissimmee. 86 
So. 699, 80 Fla 759. 

Ky.—City of Mt. Sterling v. Bishop. 
15 S.W.2d 416, 228 Ky. 629. 
Statute oonstrned to require a sin¬ 
gle assessment against each piece 
or parcel.—People ez rel. Gustus v. 
Swan, 46 N.E.2d 1003, 382 Ill. 184. 

89. Iowa.—Clark v. Martin, 166 N. 

W. 276, 182 Iowa 811. 

44 C.J. p 635 note 97. 

90l Ala—Jasper Land Co. v. City 
of Jasper, 127 So. 210, 220 Ala 639 
—^Peoples V. State Security Bank, 
119 So. 226, 218 Ala 634. 
JarlsdlotioiL 

Only requisites to jurisdiction of 
municipality to assess for street Im¬ 
provements contiguous area. In ao 
far as concerns res and its Identity, 
are that such area shall be within 
one general ownership to which as¬ 
sessment IS made, and shall have 
boundary coincident with boundary 
of street to be Improved.—City of 
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Birmingham v. Terrell, 158 So. 748, 
229 Ala 523. 

Bivlslon by survey of area Into 
lines, as of lots, or delineations made 
by descriptions In mortgages, do not 
deprive municipality of right to as¬ 
sess parcel for street improvements 
as single abutting tract, if owner 
does not protest.—City of Birming¬ 
ham V. Terrell, supra—^Montgomery 
V. City of Florence, 146 So. 882, 22^ 
Ala 840. 

91. Ky.—^Vaughn v. City of Wil¬ 
liamsburg, 53 S.W.2d 690, 246 Ky. 
339—City of Hazard v. Adams, 17 
S.W.2d 703, 229 Ky. 598—City of 
Mt. Sterling v. Bishop, 15 8.W.2d 
416, 228 Ky. 629—Purslful v. City 
of Harlan, 1 S.W.2d 1043, 222 Ky. 
668 . 

Mo.—^Kasco, Inc., v. Qomer, App., 106 
S.W2d 61. 

Tex.—Uvalde Rock Asphalt Co. v. 
Warren, 91 S.W.2d 321, 127 Tex 
137, 104 A.L.R. 1043. 

44 C.J. p 635 note 99. 

Statute construed 

Statute intended to enable owner 
of tract, which had been divided into 
small lots after assessment as a 
whole had been made against it, to 
discharge Hen on any separate lot 
or have the Hen apportioned to a 
subsequent purchaser of the property 
was construed not to require adjoin¬ 
ing lots used as one tract to be as¬ 
sessed separately.—Vaughn v. City 
of Williamsburg, 63 S.W.2d 690, 246 
Ky. 889. 
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purpose of making an assessment in this manner is 
to evade a statutory limitation on the amount for 
which a lot may be assessed, a purpose which the 
court should not encourage and under some stat¬ 
utes or charters an assessment in gross is required 
where two or more lots or parcels are owned and 
improved as one parcel, or where the owner uses 
or treats two or more lots as one.®^ 

Statutes requiring each lot, parcel, or tract to be 
separately assessed do not authorize the levy of dis¬ 
tinct assessments on the component parts of a tract 
of land which the owner has always treated as an 
entirety, and of which the assessors have made an 
arbitrary subdivision for the purposes of the assess¬ 
ment,® ^ or which has never been legally subdivid¬ 
ed,®® or which was not subdivided, platted, or oth¬ 
erwise divided into separate units until after the im¬ 
provement was made.®7 The question of what con¬ 
stitutes a single tract or lot is usually to be deter¬ 
mined by official plats or records,®® at least where 
the property is unimproved and vacant;®® but vol¬ 
untary acts and user may be sufficient to segregate 
a single tract into separate tracts.^ The mere fact 
that a piece of land has been surveyed and mapped 
and subdivided by its owner does not warrant the 
placing of assessments on the separate parcels in¬ 
dicated thereon, where the map has not been prop¬ 
erly recorded,® but, where a single lot is divided by 


the opening up of a new street through it, two sep¬ 
arate lots are thereby created for the purpose of 
assessment for the cost of the new street, and an 
assessment in gross cannot be levied thereon.® 

Joint ownership of parcel. Under some statutes 
parcels owned jointly by one or more persons, firms, 
or corporations may be assessed jointly.^ The joint 
assessment, however, charges the undivided interest 
of each cotenant in the common property with only 
his proportionate amount of the assessment.® Stat¬ 
utes permitting single assessments on lots have been 
construed not to authorize a single assessment on 
property jointly owned so as to burden the undi¬ 
vided interest of each tenant with a lien for the 
entire amount of the assessment and fix personal 
liability against the cotenants jointly and severally 
for the whole of the assessment.® 

Ownership of parts or parcel in severalty. Where 
a statute requires that each parcel or lot of land 
shall be assessed separately and parts of a lot arc 
owned in severalty by different owners, it has been 
held contrary to the statute to assess the lot as one 
tract.*^ The fact that the owner of a single tract of 
land has encumbered it by separate mortgages on 
different portions will not change its status as one 
lot or parcel of land for assessment purposes;® nor 
will an owner’s mortgaging of a contiguous tract 


Adjoining lotn lield twed as anm tract 
Ky.—^Vaughn v. City of Williams¬ 
burg, supra. 

XdabUlty for sabsaqiiian.t Inaprovn- 
msnt 

Adjoining lots were held properly 
considered as one lot for street as¬ 
sessment purposes, even though 
there was possibility that later the 
lot would be forced to bear burden 
of Improving street running directly 
bock of It.—^Peters v. City of More- 
hoad, 98 S.W.2d 41, 266 Ky. 99. 

98. Iowa.—Stutsman v. Burlington, 
103 N.W. 800, 127 Iowa 562. 

93. Ill.—People eac rel. Oustus v. 
Swan. 46 N.R2d 1003, 882 Ill. 184. 

41 C.J. p 635 note 2 [a]. 

94. Mo.—State ex rel. Granite Bitu¬ 
minous Paving Co. V. City of St. 
Louis, 135 S.W. 928, 234 Mo. 110. 

4l C.*!. p 636 note 2. 

93. Ill.—Warren v. Chicago, il N.EI. 

218, 118 Ill. 329. 

41 C.J. p 635 note 3. 

98. Ky.—Jordan v. City of Olive 
Hill, 162 S.W.2d 220, 290 Ky. 828. 
JSr.T.— People v. Buffalo, 202 N.T.S. 
286, 122 Mlsc. 102. 

Im a gi nary subdlvisloa not required 
Ohio.—Baltimore & O. R. Co. v. Vil¬ 
lage of Oak Hill, 167 N.B. 817, 25 
Ohio App. 801. 

63 C.J.S.—75 


97- Cal.—^Hollywood Cemetery Ass'n 
V. Powell, 291 P. 397, 210 Cal. 121, 
71 A.L.R. 310. 

44 C.J. p 636 note 6. 

98. Ill.—Cram v. Chicago, 28 N.10. 
758, 139 Ill. 266. 

44 CJ. p 636 note 7. 

99. Mo.—^Kasco, Ino, v. Oomcr, App.r 
106 S.W.2d 61. 

1. Tex.—Uvalde Hock Asphalt Co. 
▼. Warren, 91 S.W.2d 321, 127 Test 
187. 

2. Ill.—^People ex rel. Kochersperger 
V. Clifford, 46 H.E. 770, 1G6 Ill. 166. 

Oemeiery lUot 

Cal.—^Hollywood Cemetery Ass’n v. 
Powell, 291 P. 397, 210 Cal. 121, 71 
A.L.H. 310. 

3. Wash.—^In re Westlake Ave., 82 
P. 279, 40 Wash. 144, 149. 

44 O.J. p 636 note 8. 

“While these tracts wore formerly 
portions of the same lot, the laying 
out of the new avenue, pursuant to 
the condemnation proceedings, termi¬ 
nated the entity of said lot, and loft 
the untaken portions as separate and 
distinct parcels.**—^In re Westlake 
Ave., supra. 

4. Tex—Smithey v. Shambaugh, 88 

S.W.2d 476, 126 Tex. 396. 

44 C.J. p 636 note 9. 
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Buie for separate assessment not vi¬ 
olated 

A single assessment against one 
lot owned by two persons In common 
does not violate the rule that each 
tract or lot must bo assessed sep¬ 
arately.—Cushman V. Warren-Soharf 
Asphalt Pav. Co., Ind., 220 F. 857, 135 
C.C.A. 289, certiorari denied 36 S-Ct. 
603, 238 U.S. 621, 59 L.TCd. 1493. 

5. Tex.—Rmllhey v. Shambaugh, 88 

6.W.2d 475, 126 Tex. 396. 

8. Tex.—Johnson v. lilndsay, Civ 
App., 30 S.W.8d 666, error dis¬ 
missed. 

Beason for oonstrnotlon 
Such assessment would be a vio¬ 
lation of the due process provision 
of the federal constitution, and other 
statutes providing that the property 
of different owners and their respec¬ 
tive personal llabllltLos for the as¬ 
sessments should all bo separately 
assessed Indloixte a legislative intent 
that such statutes should not bo 
construed to permit a single assess¬ 
ment against property Jointly owned 
by different persons.—Johnson v. 
Lindsay, supra. 

7« Ill.—Naploralskl v. West Chicago 
Park Com'rs, 103 N.K 647, 260 HI. 
628. 

8 Ala.—City of Birmingham v. 
Bmond, 157 So. 64, 229 Ala. 346. 
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by separate mortgages preclude a single assessment 
thereon, even though it has been divided by survey 
into lots.9 Also, where the holders of cemetery lots 
do not hold as owners in fee, it has been held prop¬ 
er to make an assessment against a cemetery as a 
unit, rather than against the separate lots thereof, 
and rather than solely against scattered spaces not 
occupied by graves and necessary appurtenances.ii 

§ 1404. Assessment of Part of Tract 

Where a part only of a parcel or tract of land !• 
benefited by an Improvement, the assesament may be 
made on only that portion which la benefited, although an 
aaaeaament may not be Invalid which la levied on the 
entire tract. 

Where part only of a large tract of land is bene¬ 
fited by an improvement, the benefit may be as¬ 
sessed on that part instead of the entire tract 
but, in the absence of legislative restriction,^* the 
assessment will be valid, although levied on the 
whole tract.1^ 

§ 1405. Division of Improvement and Inclu¬ 
sion of Different Improvements in 
One Assessment 

a. In general 

b. Inclusion of different improvements in 

one assessment 

a. In General 

Unlesa precluded by atatute, an Improvement may be 


divided Into aectlona and aeparate aaaeaamenta made for 
the coat of each aectlon on the property benefited there¬ 
by, and an aaaeaament for an Improvement which la 
completed in aectlona may be made on the baala of the 
entire project. 

Unless restricted by express legislative provi¬ 
sions,it is within municipal discretion to divide 
an improvement into sections and to assess the cost 
of each section on the property benefited thereby.^® 
However, even though an improvement is complet¬ 
ed in sections, the municipality may treat the im¬ 
provement as a unit and make the assessment for 
special benefits on the basis of the entire project.^^ 

Several assessments for one improvement. It has 
been held that, where the original resolution is suf¬ 
ficiently broad, and but a single improvement is 
made, there may be more than one assessment.^* 

b. Inclusion of Different Improvements in One 
Assessment 

Separate and distinct Improvements may not be In¬ 
cluded In one assessment. 

Separate and distinct improvements may not be 
included in one assessment,^* although assessments 
for a particular improvement may include assess¬ 
ments for improvements which are auxiliary to, and 
a part of, the particular improvement.** The ques¬ 
tion of what constitutes such improvements is large¬ 
ly one of fact.*i Paving separate streets cannot be 
considered a single improvement,** or the building 


9. Ala.—City of Binningham v. Ter¬ 
rell, 168 So. 748. 229 Ala. 533. 

IOl Gal.—^Hollywood Cemetery Ass'n 
V. Powell, 291 P. 897, 210 Cal. 121, 
71 A.L.R. 310. 

Mo.—Mullins V. Mt St. Mary’s Cem¬ 
etery Ass'n, 168 S.W. 685, 269 Mo. 
142. 

Subject to zlfflits of grave lot owners 
Mo.—Troost Ave. Cemetery Co. v. 
Kansas City, 154 S.W.2d 90, 348 
Mo. 661. 

11. Mo.—Troost Ave. Cemetery Co. 
V. Kansas City, supra. 

12. Ark.—^Davidson v. Sewer Im¬ 
provement Dist, 32 S.W.2d 1062, 
182 Ark. 741. 

44 C.J. p 686 note 13. 

Assessment of entire tract see supra 
S 1403. 

By statute In some Jurisdictions, 
assessments may be made against 
fractional parts of lots Included In 
an Improvement district.—^Pointer v. 
Town of Chelsea, 257 P. 785, 125 Okl. 
278. 

13. Ind.—^Vorls V. Pittsburg Plate 
Glass Co., 70 N.B. 249, 163 Ind. 599 
—New Albany v. Cook, 29 Ind. 220. 

14. IlL—Kankakee v. Illinois Cent. 
R. Go., 106 N.B. 781, 268 III 689. 

44 C.J. p 686 note 16. 


15. Kan.—Simpson v. ICansas City, 
26 P. 721, 46 Kan. 438. 

44 C.J. p 636 note 17. 

16. Ill.—^Bradford v. Pontiac, 46 N. 
B. 794, 165 Ill. 612. 

44 CJ. p 636 note 19. 

Ttalt paving oontzaots are severable 
and assessable under several ordi¬ 
nances.—Hamnck v. Town of Albert- 
vUle, 122 So. 448, 219 Ala. 465. 

17. N.J.—^Vanderbilt v. Town of 
Belleville, 168 A 181, 11 N.J.Mlsc. 
776. 

18. Ohio.—Cincinnati v. Shaw, 7 
Ohio Dec. (Reprint) 500, 8 Clnc.L. 
BuL 656. 

44 C.J. p 232 note 62. 

19. NJr.—^Whitaker v. Dumont, 101 
A 661, 90 N.J.Law 883. 

44 C.J. p 636 note 21. 

Number of improvements included: 
In one assessment district see su¬ 
pra § 1361. 

In single Improvement proceed¬ 
ing see supra § 1087. 

Assessments held invalid 
Fla.—City of Ft. Myers v. State, 117 
So. 97, 95 Fla. 704. 

Assessment held not Invalid as 
Joint assessment for street and side¬ 
walk Improvements.—^Henderson v. 
Board of Com'rs of Lyndhurst Tp., 
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167 A. 743, 11 N.J.M1SC. 661, aOlrmed 
176 A 332, 114 N.J.Law 272. 

Lien act construed not to validate 
assessment 

The validity of a street assessment 
lien based on a single assessment 
for two separate improvements was 
held not euded by statute permitting 
the filing of one lien against con¬ 
tiguous lots.—Spring Garden Tp. v. 
Logan, 27 A2d 419, 149 Fa.Super. 
580. 

sa Fla—City of Ft. Myers v. State, 
117 So. 97, 96 Fla 704. 

ParUculax Improvements 
Assessments for storm sewers and 
catch basins which are auxiliary to, 
and a part of, a paving program may 
be assessed in connection with as¬ 
sessments for the paving program.— 
City of Ft. Myers v. State, supra 
Showing of mutual benefit or depend- 
emoe required 

Fla—City of FL Myers v. State, su¬ 
pra 

21. Minn.—State v. Ramsey County 
Dlst Ct., 28 N.W. 222, 33 Minn. 
295. 

2ft. Pa.—Spring Garden Tp. v. Lo¬ 
gan. 27 A2d 4>19, 149 PaSuper. 
680. 

44 C.J. p 636 note 23. 
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of a sewer system and a sewage disposal plant,^^ 
or the building of different sewers,2^ unless one is 
merely lateral to the other but, where a sewer is 
a single one without branches, a single assessment 
may be made therefor, although it extends along 
different streets,^® and, where pumping works are 
a necessary part of a sewerage system, the cost 
thereof may be included in an assessment for the 
construction of such system.27 Sidewalks built on 
different sides of a street may constitute a single im¬ 
provement ;2S so, also, the widening of a part of 
a street, the bringing in of the margin of other 
parts, and the change of its grade are a single im¬ 
provement and so is the making of a fill, the 
macadamizing of a road, and the la 3 ring of sidewalks 
on top of the fill.30 It has also been held that, where 
an ordinance for the grading and paving of a street, 
a part of which is level and a part hilly, provides 
that the level part shall be paved with asphalt, and 
the hilly part with block stone, and the work is let 


in two contracts on the same day, the asphalt paving 
being given to one contractor, and the stone paving 
to another, the work, although done under the two 
contracts, is a single improvement, and one jury 
of view may assess the benefits therefor.Si 

Effect of including nonabutting property. An 
assessment for street improvement does not cease 
to be a single assessment for the work done under 
the contract because a portion of the cost of the 
work done on the street improvement was required 
to be assessed on a district embracing lands which 
did not front on the street.32 

Omission of intermediate portion of street. 
Where an ordinance to improve a street between 
designated points may properly except an intermedi¬ 
ate portion thereof, which, by any existing contract, 
is to be contemporaneously improved, according to 
the plan and grade established, without expense to 
the city, the separated parts may be improved and 
assessed as if they were contiguous.22 


9 , Amount of Assessment 


§ 1406. In General 

a. General considerations 

b. Reduction of amount 

a. General Gonsiderationa 

The amount of the total assessment Imposed on prop¬ 
erty benefited may not exceed a limitation Imposed by an 
ordinance or a required consent of property owners to the 
ordering of the Improvement, or, In any event, the actual 
cost of the Improvement. 

The amount of a special assessment is to be de¬ 
termined by the legislature or in pursuance of au¬ 
thority granted by it®* Under some statutes and 


ordinances enacted in compliance therewith, where 
the basis is fixed and the requisite data exists the 
computation of each assessment is a ministerial act 
not involving the exercise of judgment or discre¬ 
tion.®® It is essential that the amount of the assess¬ 
ment be ascertained in order that the property own¬ 
er may pay it.®® 

Cost of improvement in general. It is elementary 
that the amount of the assessment to be collected 
may not, in any event, exceed the actual cost of the 
improvement ;®'^ and the rule is not affected by the 
fact that bonds issued to meet the expense of the 


S3, Ihd.—^Bancroft v. Town of 

Chesterton, 165 N.B. 624, 86 Ind. 
App. 5. 

SI, Ind.—^Bancroft v. Town of 

Chesterton, supra. 

44 C.J. p 636 note 24. 

2& Pa,—on City V. on City Boiler 
Works, 25 A. 649, 152 Pa. 348. 

83, Iowa.—Grimmoll v. Des Moines, 
10 N.W. 330, 67 Iowa 144. 

44 G.J. p 637 note 26. 

87. HI.—Orcxel v. Lake. 20 N.B. 38. 
127 Ill. 64. 

8a Ill.—Watson v. Chicago, 3 N.E. 
430, 116 Ill. 78. 

aa Tonn.—City of Nashville v. 
Idadlson Pork Land Co., 293 S.W. 
633, 166 Tenn. 382. 

Wash.—In re Seattle, 94 P. 1076, 96 
P. 862, 49 Wash. 109. 
sa Or.—Hoohgeld v. Portland, 142 
P. 824. 72 Or. 190. 

44 C.J. p 687 note 80, 


31. Pa.—In re Shady Ave., 34 Pa. 
Super. 327. 

38. Cnl,—San Francisco Pav. Co. v. 
Dubois, 83 P. 72, 2 Cal.Apn. 42. 

33. Ohio.—Wilder v. Cincinnati, 26 
Ohio St. 284. 

34. Pla.—^Hays v. City of Tampa, 
164 So. 687, 114 Fla. 622. 

Unanthozlzea ordlnsmoe 
An ordinance levying a 1>1.'inknL lax 
on every lot In town, rogardlosH of 
the value of the lot, for the purpose 
of maintaining ditches and laterals 
for Irrigation purposes within the 
town, is Illegal when not authorlsud 
by any statute.—^Town Council of 
Hudson V. Board of Com'rs of Fre¬ 
mont County, 269 P. 1051, 37 Wyo. 
160. 

35. Tonn.—City of Hockwood v. 
Cincinnati, N. O. ds T. P. By. Co., 
22 S.W.2d 287, 160 Tenn. 31. 

36L Ky.—Thompson v. City of Wil¬ 
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liamsburg, 16 S.W.2d 772, 229 Ky. 
81. 

Oovreot anuoniLt snust be asoertalaed 
In odvanoe of sale 

Ky.—Thompson v. City of Williams¬ 
burg, supra. 

37. Cal.—San Diego County v. 

Childs, 17 P.2d 734, 217 Cal. 100. 
Mont.—Corpus JturiLs cited In. Stato 
ex rol. Orlfllth v. City of Shelby, 87 
r.2d 183, 186. 107 Mont. 671. 

44 C.J. p 637 note 34. 

Particular Items included in cost or 
expense of Improvement see Infra 
S 1411. 

Statutory limitation of assessment to 
cost, or percent of cost, of Im¬ 
provement see infra 9 1410. 

Xieglslatim Is without power to 
authorize a8sc.sHment against abut¬ 
ting properly of sum greater than 
cost of ImprovomentH and necessary 
Incidental expense.—^Pruspore T. City 
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improvement were sold at a discount but the fact 
that the municipality deducted a small penalty from 
the contract price of the improvement will not in¬ 
validate a large assessment made on the basis of 
the contract price.®® 

The cost of the improvement is, of course, an es¬ 
sential factor in arriving at the amount of the as¬ 
sessment;^® and it has been held that, in the ab¬ 
sence of fraud or gross extravagance, the liability 
of property for the cost of municipal improvements 
is generally measured by the expense actually in¬ 
curred rather than by the real value of the work.^^ 

Limitation by consent to improvement. Where 
the consent of property owners is a condition pre¬ 
cedent to the ordering of an improvement, as dis¬ 
cussed supra §§ 1067, 1068, and such consent limits 
the cost to a certain sum per running foot, an as¬ 
sessment cannot be laid in excess of such sum.^® 

Limitation by ordinance. The portion of the 
amount of the cost of an improvement which may 
be assessed against the property benefited may be 
limited by ordinance.^® 

Correct amount arrived at by wrong method. If 
the amount assessed against property is correct the 
fact that the result was arrived at by a wrong meth¬ 
od of assessment will not vitiate the assessments^ 

Increasing atnount. In a proper case the assess¬ 


ment of benefits may be increased in amount by the 
proper municipal authorities,*® but an increase in 
the original assessment in order that the assessment 
may exceed the estimated cost of the improvement 
is arbitrary and invalid.*® 

b. Eeduction of Amount 

In a proper cate a reduction may be made In the 
amount of an atsesament against property.benefited by a 
municipal Improvement. 

In a proper case a reduction may be made in the 
amount of an assessment against property benefited 
by a municipal improvement.*"^ Accordingly, if part 
of the cost of an improvement is to be paid from 
the municipal treasury, the amoimt to be so paid 
should be deducted from the estimated cost and 
only the remainder assessed against the property or 
district specially benefited;*® but an excessive ap¬ 
propriation by the municipal corporation to pay its 
own share of the cost of constructing a local im¬ 
provement constitutes no reason for applying the 
excess to lessening the charge that the property 
owners should pay for the construction of the im¬ 
provement.*® Where a donation is made to a town 
council of one third the cost of a road extension, 
provided the town will have the road paved, and 
there is nothing to indicate that the donor intend¬ 
ed a division of his gift among the abutting proper¬ 
ty owners, who under the law pay two thirds and 


of New Port Richey, 124 So. 2, 98 
Fla. 508. 

£aok of prejudice ixom decrease In 
cost 

A landowner could not complain 
that cost of street improvement was 
less than under plan adopted when 
assessment was levied, and was not 
prejudiced if assessment was not in¬ 
creased and statute was not violated. 
—^Damar Realty Co. v. City of Cleve¬ 
land, 55 N.E.2d 805, 148 Ohio St 469. 
38L Tex.—Galveston v. Heard, 54 
Tex. 420. 

44 C.J. p >637 note 36. 

Cla s h price for lanprovement 
Where contractor agreed to con¬ 
struct sidewalk at cash price or 
greater price, if paid in bonds dis¬ 
counted contrary to statute, abutting 
owners were liable to be assessed 
only for cash price.—^Bower v. City 
of Bainbridge, 148 S.B. 517, 168 Ga. 
(»L6. 

8ft, NJ .—Wilson V. Ocean City, 165 
A. 880, 11 N.J.Misc. 825, affirmed 
Wilson V. Mayor, Board of Com'rs 
and dty Cle^ of Ocean City, 170 
A. 56, 112 N.J.Law 97. 

4i(k Iowa.—Dleslng v. Marshalltown, 
203 N.W. 693, 199 Iowa 1270. 
TTaxtaiioa la dlifiireat mimlolpallties 
The cost of paving in mimlclpall- 


tles depends on local conditions and 
is not required to be the same in all 
municipalities in the state.—^Palmer 
v. Mayor and Board of Aldermen of 
Town of Ponchatoula^ 197 So. 697, 
195 La. 997. 

41. Pa.—Schenley v. Common¬ 

wealth, 86 Pa. 29, 78 Am.D. 859. 

44 C.J. p 637 note 88. 

48. La.—^Barber Asphalt Pav. Co. v. 
Watt, 26 So. 70, 51 La.Ann. 1345. 

43. N.J.—^Union Bldg. Co. v. City of 
Newark. 52 A.3d 47, 185 N.J.Law 
831. 

44b Iowa.—^McLain's Appeal, 176 N. 

W. 817, 189 Iowa 264. 

Wash.—^In re Seattle, 108 P. 20, 54 
Wash. 297. 

45. Ark.—Turner v. Adams, 10 S.W. 
2d 41, 178 Ark. 67. 

46. Ark.—^Turner v. Adams, supra. 

47. 3>onatio]i or grant from state or 
federal govemmeat 

(1) When fixed, liability for an as¬ 
sessment is not reduced in amount by 
a subsequent contribution, donation, 
or gift to the municipality by the 
state highway department.—Vogel v. 
Central Texas Securities Corporation, 
Tex.Civ.App., 62 S.W.2d 248, error 
refused. 


(8) A municipality which Is con¬ 
tingently liable for a deficiency that 
may arise in a special assessment 
fund created for payment of the cost 
of an improvement, and which has 
procured a federal grant for the pur¬ 
pose of defraying part of the cost 
of the Improvement, may levy the 
entire cost against the property ben¬ 
efited, if it limits the aggregate col¬ 
lections to be made from special as¬ 
sessments to the amount remaining 
after deducting the grant from the 
total cost of the improvement.—Gun¬ 
derson V. Maldes, 8 N.W.2d 236, 71 N. 
D. 561. 

(8) It is proper to deduct a pro 
rata share of a grant flrom the fed¬ 
eral government or a federal agency 
from each original assessment rather 
than from seventy five per cent of 
the value of the property assessed, 
to which liability is limited by stat¬ 
ute.—Ward V. City of Louisville, 1S8 
S.W.2d 461, 282 Ky. 288. 

48. Cal.—Soulhwlck v. Santa Bar¬ 
bara 109 P. 610, 158 Cal. 14. 

44 C.J. p 687 note 84 [c]. 

49- Mo.—Schneider Granite Co. v. 
Gast Realty, etc., Co., 168 S.W. 
687, 259 Mo. 158—Perkinson v. 
Weber, 167 S.W. 961, 251 Mo. 186. 
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the town one third of the cost of the paving, the do¬ 
nation is held to be to the town as an entity, and not 
to relieve property owners of their share of the as- 
scssment,50 Also, under the terms of, and con¬ 
struction accorded to, some statutes, money paid by 
a county for a portion of the cost of the improve¬ 
ment is not to be used to relieve abutting property 
owners,but may be applied in its entirety by the 
municipality to pay its pro rata share of the cost 
of the improvement^^ Furthermore, it has been 
held that, where by statute property owners are to 
be assessed a third of the cost of an improvement, 
the fact that part of such improvement has been 
paid for by a street car company will not render in¬ 
valid an assessment of one third of the entire cost 
of the improvement against the property owners.®^ 
Under other charters and statutes, however, where 
a railroad or street railroad company pays part of 
the cost of paving a street, the amount so paid is to 
be deducted from the entire cost of paving and the 
remainder apportioned between the municipality and 
the abutting property owners^^ with a resulting de¬ 
crease of the respective amounts to be paid by the 
municipal corporation®® and the property owners.®® 

Less benefit or no benefit from part of improve¬ 
ment, If the whole of a street is in such condition 
as to render a new pavement necessary, no property 
owner has the right to have credited against the 
benefits he receives from the whole improvement 
any sum by reason of the fact that the present road¬ 
way immediately along his property is in better con¬ 


dition than it is elsewhere along the line of the 
proposed improvement.'®^ So it has been held that 
the fact that some of an improvement by itself 
would not benefit a particular parcel of land con¬ 
stitutes no reason for reducing the assessment for 
that parcel, if the effect of the whole improvement 
was to add to the value of that parcel an amount 
equal to the assessment and the assessment was not 
more than that parcel’s proportionate share.®® 

Salvage value of improvements replaced. In the 
absence of statutes so providing, an abutting owner 
assessed for the paving of a street is not entitled 
to an allowance for the salvage value of his old 
curb and gutter torn up by the city®® or for the 
value of the old pavement which was replaced;®® 
and where a street has been once improved at the 
expense of the city and private property, the city 
authorities may remove the old material and use it 
on other streets, especially when it would have been 
impossible to apportion the value of such material 
and it appears affirmatively that the cost of reim- 
provement was not affected by the removal.®l 

§ 1407. Assessment Not to Exceed Benefits 

An assessment must not exceed substantially the ben¬ 
efit which the property assessed derives from the Im¬ 
provement. 

The amount assessed must in no event exceed the 
benefit which the property assessed derives from the 
improvement,®® unless the consent of the owner to 


SOL Fla.^DavldBon v. Jeftorde, 68 
So. 179, 69 Fla. 824. 

61. Qa.—City of Montezuma v. 
Brown Bros., 147 S.B. 80, 168 Ga. 
1 . 

SSL Ga.—City of Waycross v. Cow¬ 
art, 139 S.S3. 621, 164 Ga. 721. 

53L Tez.—^Kellor v. Western Pav. 
Co.. Civ.App.. 218 S.W. 1077, fol¬ 
lowed In Fest V. Western Pav. Co., 
218 S.W. 1079. 

64. Pa,—Sharpsvllle v. Randall, 78 
l*a.Super. 61, affirmed 112 A. 112, 
268 Pa. 686. 

44 C.J, p 661 note 60 [d] (1). 
Apportionment between municipality 
and property owners benollted gen¬ 
erally see infra SS 1417-1419. 

56. N.Y.—People v. Davis, 166 N.T. 
S. 47, 100 Misc. 334, affirmed 166 
N.T.S. 47, 178 App.Div. 944. 

44 C.J. p 661 note 60 [d] (2). 

,56. Pa.—Sharpsville Borough v. 

Randall, 112 A. 112, 968 Pa, 686. 

57. Ill.—^I.iaJce Forest v. Buckley, 114 
N.B. 672. 276 Ill. 88. 

58. 111.—Chicago V. Farwell, 120 N. 
JSL 620, 284 111. 491. 


59- Iowa.—Goldsmith v. 8a.c City, 
199 N.W. 983, 198 Iowa 1103. 

80. La.—Schmitt v. Kew Orleans, 31 
So. 24, 48 La.Ann. 1440. 

61. Mich.—Shinoimons v. Saginaw, 62 
N.W. 726, 104 Mich. 611. 

69. Ark.—^Benton v. Nowlin, 62 S.W. 
2d 16, 187 Ark. 788—Lonon v. 
Street Improvement Diet. No. 612, 
26 S.W.2d 672, 181 Ark. 318—Molt 
V. Ring, 9 S.W.2d 43, 177 Ark. 763. 
Conn.—Connecticut Itailway & Llght- 
Ingr Co. V. City of Waterbury, 18 
A.2d 700, 127 Conn, 617—^Bishop v. 
City Of Meriden, 162 A. 846, 116 
Conn. 624—Bishop v. City of Meri¬ 
den, 169 A. 280, 114 Conn. 488. 
Fla.—Stockman v. City of Trenton, 
181 So. 383, 182 Fla. 406. 

Ga.—City of Savannah v. Knight, 167 
S.B. 809, 172 Ga. 871, 73 A.L.R. 
1289. 

m. —City of Batavia v. Wiley, 174 N. 
E. 668, 342 111. 884. 

Moss.—^En re Opinion of the Justices, 
169 N.E. 70, 261 Mass. 668—Crofts 
V. Board of Assessors of North 
Adams, 168 N.E. 561, 281 Mass. 
191. 

Minn.r—In re Widening East Fourth 
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St in City of St. Paul, 216 N.W. 
607, 173 Minn. 67. 

Mont.—Coxpns Jiizls cited la State 
cx rcl. Orinith v. City of Shelby, 
87 p.2d 183, 186. 107 Mont 671. 

Nob.—Neville v. City of Omaha, 230 
N.W. 108, 119 Neb. 660—Munsell v. 
City of Hebron, 220 N.W. 280, 117 
Neb. 851. 

N.J.—Overbridge Realty Corporation 
V. City of Hackensack, 180 A. 666, 
13 N.J.Misa 702. 

N.D.—Gunderson v. Maldcs, 8 N.W. 
2d 236, 71 N.D. 661. 

Ohio,—Rice y. Incorporated Village 
of Dmivllle, 173 N.E. 621, 36 Ohio 
App. 603—^Harper v. Cleveland, C., 
CL & St L. R. Co., 164 N.E. 369, 30 
Ohio App. 676. 

Pa.—Borough of Rockwood v. Hcm- 
minger, 161 A. 467, 106 Pa.Supor. 
223. 

Tez.—Gillespie v. Puller Const. Co., 
Civ.App., 66 S.W.2d 798, error re¬ 
fused, certificate of quosllons sub¬ 
mitted dismissed 61 S.W.2d 977, 
123 Tez. 606—City of Dallaa v. 
Firestone Tiro & Rubber Co., Civ. 
App., 66 S.W.2a 729, error refused. 

Wls.—Marino Nat. Exchange Bank of 
Milwaukee v. City of Milwaukee, 
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such assessment has been expressly given, which 
may be done.®^ Nevertheless, in order to bring a 
case within the rule under consideration, it is nec¬ 
essary that the excess of the amount assessed over 
the benefits accruing to the property assessed for 
the improvement should be substantial,®® since ex¬ 
act equality of taxation is not always attainable,®® 
and approximate equality is all that the law re- 
quires.®7 

Consideratiofis on which rule based. An assess¬ 
ment which substantially exceeds the benefits con¬ 
ferred is not taxation®® but confiscation.®® By force 
of various limitations on legislative power pre¬ 
scribed by state constitutional provisions, an as¬ 
sessment must not exceed the value of the special 
benefit;'^® and the view taken is that, where the 
special benefit to the property is clearly exceeded by 
the amount of the assessment, the assessment is in 


violation of the constitutional provisions against the 
taking of private property for public use without 
just compensation, discussed in Eminent Domain § 
17 b, and without due process of law, discussed in 
Constitutional Law § 661 a. As to the excess, it 
may not be successfully maintained that such an 
imposition is legitimate as an exercise of the power 
of taxation since the imposition has none of the es¬ 
sential characteristics of a tax.^^ 

Validity and construction of statutes. Various 
statutes have been upheld as against objections that 
they authorize assessments in excess of benefits.^® 
A statute will not be declared unconstitutional be¬ 
cause in a particular instance the amount assessed 
under the strict letter of the statute may exceed the 
value of the property,*^® but such a statute should be 
so interpreted that the apportionment of damages 
would be limited to the benefits ;74 and, if necessary, 


16 N.W.2d 881, 246 Wla. 1—Boden 
V. Town of Lake. 12 N.W.2d 140. 
244 Wla. 216—^Lamaaco Realty Co. 
V. City of Milwaukee, 8 N.W.2d 
372. 242 Wia. 867. rehearlngr denied 
8 N.W.2d 865, 242 Wia. 857—Arm¬ 
ory Realty Go. v. Olaen. 246 N.W. 
518. 210 Wia. 281. 

44 G.J. p 628 note 40. p 638 note 58. 
Statutory limitation see infra S 1408. 

AlthoitSli. liaaed on. coat of work, 
special asaesaments may not exceed 
the beneflta accruing.—O^orge Wil¬ 
liams College V. Village of Wllliama 
Bay. 7 N.W.2d 891, 242 Wia. 811. 

Xnrsspeotive of else or Talne of, or 
Inconu itom, property, it may not be 
assessed in excess, of beneflta.—^In re 
Sixth Ave. Improvement in City of 
Seattle, 284 P. 738, 166 Wash. 469. 

DlvezfreiiLt views 

(1) Before the enactment of a 
statute expressly providing that as¬ 
sessments shall not exceed beneflta, 
it was held in North Dakota that, in 
exercising the power of local assess¬ 
ment, the legislature is not limited 
to the actual Increase in value of the 
property assessed resulting from the 
local improvement.—Rolph v. Fargo, 
76 N.W. 242, 7 N.D. 640. 42 L.R.A. 
646—44 C.J. p 638 note 62. 

(2) It has been said that, under 
California law, in the improvement 
of streets, the work is for a public 
purpose and the requirement of ben¬ 
efit to individual property owner is 
regarded as so secondary that he is 
not permitted to show that it will be 
less than amount of assessment.— 
Bryant v. Commissioner of Internal 
Revenue, CaA.9, 111 F.2d 9. 

63. Ohio.—Schroder v. Overman, 66 
N.B. 168, 61 Ohio St 1. 47 L.R.A. 
166. 

44 C.J. p 689 note 64. 


64. Iowa.—Stodola v. Cedar Rapids, 
183 N.W. 607, 192 Iowa 1025. 

44 C.J. p >639 note 65. 

65. U.S.—^Northern Pac. Terminal 
Co. of Oregon v. City of Portland. 
C.C.A.Or.. 80 F.2d 788, certiorari 
denied 56 S.Ct 591, 297 U.S. 716. 80 
KEd. 1002. 

Ohio.—^Morton v. City of Cincinnati. 

22 N.E.2d 681, 61 Ohio App. 329. 

44 CX p 639 note 66. 

ABsessmsiits held not to sxoeed spei- 
dal benefits 

U.S.—^Northern Pac. Terminal Co. of 
Oregon v. City of Portland, C.C.A. 
Or., 80 F.2d 738, certiorari denied 
66 S.Ct 691. 297 U.S. 716, 80 L.Bd. 
1002. 

Wash.—^In re Sixth Ave. Improve¬ 
ment in City of Seattle, 284 P. 738, 
156 Wash. 459. 

66. U.S.—^Norwood v. Baker, Ohio, 
•19 S.Ct 187, 172 U.S. 269. 48 L.Ed. 
448. 

67. Mo.—Whltsett v. Carthage, 193 
S.W. 21, 270 Mo. 269. 

68. Pa.—^Borough of Rockwood v. 
Hemminger, 161 A. 467, 106 Pa.Su- 
per. 228. 

44 C.X p 639 note 59. 

69. Pa—^Borough of Rockwood v. 
Hemminger, supra 

44 C.X p >639 note 59, p 660 note 87. 

70. N.H.—^Manchester v. Straw, 169 
A. 692, 86 N.H. 390. 

44 C.X p 668 note 43. 

Allegation that the assessment is 
substantially in excess of the bene¬ 
fits received raises a constitutional 
question; and, if the allegation is 
true, the assessment is contrary to 
the constitution.—Lenon v. Street 
Improvement Dlst. No. 512, 26 S.W.2d 
572. 181 Ark. 318. 

Spodflo oonstitntional limitation con- 
stmed 

The phrase "peculiar benefits," aS| 
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used in constitutional provision that 
taxes or assessments for sewers 
shall not be imposed on abutting 
property owners in excess of peculiar 
benefits resulting therefrom, means 
the enhanced value of each lot from 
construction of a sewer.—City of 
Richmond v. Eubank, 18 S.E.2d 897, 
179 Va. 70. 

71. N.X—^Tide Water Co. v. Coster, 
18 N.J.Bq. 618, 90 Am.D. 634. 

72. U.S.—CoUlns v. City of Pheenix, 
C.C.A.ArIs.. 64 F.2d 770. 

Miss.—Swayne v. dty of Hatties¬ 
burg, 111 So. 818, 147 Miss. 244, 56 
A.L.R. 926. affirmed Swayne v. City 
of Hattiesburg, Miss., 48 S.Ct. 320, 
276 U.S. 699, 72 L.Ed. 724. 

Wls.—^Armory Realty Co. v. Olsen, 
246 N.W. 613, 210 Wla. 281. 
Statutes limiting assessments to 
cost, or percentage of cost, of im¬ 
provement see infra 5 1410. 

Statute providing for payment by 
county 

A local act providing for payment 
by county to city of coat of pave¬ 
ment Improvements abutting on 
property of county is not unconstitu¬ 
tional as in violation of provision re¬ 
quiring assessments not to be in ex¬ 
cess of increased value of property 
by reason of special benefits derived 
from Improvements, where case was 
not one of assessment of property 
for local Improvement and fixation 
of lien, but a case where legislature 
in exercise of plenary power recog^ 
nlzed moral obligation of county to 
city and made provision for its pay¬ 
ment—^Alldredge v. Dunlap. 197 So. 
36, 240 Ala. 27. 

73. U.S.—^Martin v. District of Co¬ 
lumbia, APP.D.C., 27 S.Ct. 440, 206 
U.S. 136, 61 L.Ed. 748. 

74. U.S.—Martin v. District of Co¬ 
lumbia, supra. 
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the requirement that assessments shall not exceed 
the benefits -will be read into an otherwise valid as¬ 
sessment statute.*^^ Howeveri a statute which as¬ 
sumes to fix a legal standard of assessment, but does 
not import with reasonable certainty a limitation on 
the amount of the assessment to the benefits con¬ 
ferred, falls short of constitutional requirements 
and affords no basis for an assessment.^^ 

A special assessment for unapportioned benefits, 
common and general to all the property in an im¬ 
provement district, is not limited to the benefits spe¬ 
cially apportionable to individual parcels of prop¬ 
erty, but rather to the total of the benefits that may 
be lawfully assessed as the resulting unapportioned 
benefit common and general to all the property in 
the district considered as a wholc.^^ 

§ 1408. Statutory Limitations on Amount 

Although they are generally held to be valid, statutes 
limiting the amount of assessments for local Improve¬ 
ments are strictly construed and applied only In cases for 
which the limitation Is plainly provided. 

Statutes limiting the amount which may be levied 
on property to defray the cost of local improve¬ 
ments have usually been held valid but, being in 
the nature of a tax exemption, they must be strictly 
construed^^ and are not applicable except in cases 
for which the limitation is plainly providcd.80 They 
are not retroactive in operations^ and do not apply 
to an improvement for which the property owners 
have already petitioned,^^ or to a district organized 
before their passage.^3 Under the general rule, as 
discussed supra § 1407, assessments made under 
these statutes arc, of course, subject to the limita¬ 
tion that the amount of the assessment must not be 
in excess of the benefits received but an assess¬ 
ment will not be set aside on the ground that it is 


slightly in excess of the statutory limit,*5 especially 
where there is some evidence that the assessment is 
within the statutory limit.®® Where the property 
owner is given the option to pay his assessment in 
cash or to pay it in a designated number of annual 
installments with interest, and the assessment if 
paid in cash is within the statutory limit, the statute 
is not violated by reason of the fact that, if the ovm- 
er elects to pay in installments the aggregate of the 
installments with interest will exceed the statutory 
limit.®'^ 

Limitation by proceeding under statute, A special 
statutory proceeding intended to limit the amounts 
of assessments that may be levied in local improve¬ 
ment proceedings is no part of a subsequent local 
improvement proceeding except that it imposes a 
continuing limitation on the maximum amount of 
the assessments to be levied.®® 

§ 1409. -According to Value of Property 

Assessed 

a. Tn general 

b. Determination of value 

a. In General 

Effect Is accorded statutory limitations of the amount 
of an assessment to a percentage of the value of In¬ 
dividual lots or tracts assessed or to a percentage of the 
value of all the real property In an assessment district; 
but such limitations do not apply to aggregate assess¬ 
ments for separate and distinct Improvements, as dis¬ 
tinguished from assessments for parts of the same Im¬ 
provement; nor do they prevent the assessment, up to 
the statutory limit, of property abutting on two streets* 
for the Improvement of each street independent of an as¬ 
sessment for the improvement of the other street. 

Frequently the amount of an assessment for local 
improvements is limited by statute to a certain per¬ 
centage of the value of individual lots or tracts as¬ 
sessed.®® Where property is assessed in excess of 


75h Hawaii.—Yon Damm v. Conk- 
lingr, 28 Hawaii 487. 

44 C.J. p 640 note 65. 

VSb Vt.—Corliss V. Hiqliford, 81 A. 

234, 86 Vt. 86. 

44 C.J. P 640 note 66. 

77. Fla.—Sovereign Camp, W. O. 
W., V. Lako Worth Iniot Dlst. of 
Palm Boach County, 161 So. 717, 
119 Fla. 782, 99 A.L.B. 1482. 
Apportionment of assessment see in¬ 
fra S 9 1417-1438. 

7a Ala,—Inge v. Mobile Public 
Works, 83 So. 678, 186 Ala. 187, 93 
Am.S.B. 20. 

44 C.J. p '641 note 81. 

Sfeatute authorising Umlt to be ex- 
coeded held nnoonstltatioaal 
Ark.—Skipper v. Street Impr. Dlst. 

Ho. 1, 221 S.W. 866, 144 Ark. 88. 

44 CJ. p 641 note 82. 


79. Mo.—Mound City Constr. Co. v. 
Maegum, 71 S.W. 460, 97 Mo.App. 
408—^Allon Y. Krennlng, 23 Mo.App. 
561. 

8CK N.C.—City of Charlotte v. Kav- 
anaugh, 20 S.ia:.2d 97, 221 N.C. 269. 
44 C.J. p 641 note 84. 

81. Ark.—Skipper y. Stroot Impr. 
Dlst. No. 1, 221 S.W. 8GC, 144 Ark. 
88—^Dcano v. Moore. 166 S.W. 639. 
112 Ark. 264. 

82. Ark.—^Deone v. Moore, supra. 

44 C.J. p 641 note 86. 

8a Ark.—Skipper v. Stroot Impr. 
Dlst. No. 1, 221 S.W. 866, 144 Aik. 
38. 

84. Ala—Inge y. Mobile Public 
Works, 38 So. 678, 136 Ala. 187, 93 
Am.S.R. 20—Walsh v. Barron, 66 
N.K. 164, 61 Ohio St 16, 74 Am.S.B. 
354. 


85. Ohio.—Pn»ntloo v. Toledo, 11 
Ohio Cir.CtpN.S., 299, 30 Ohio Cir. 
Ct 668. 

8a Ohio.—^Prontlce v. Toledo, su¬ 
pra. 

87. GaJ.—City Constr. Co. v. Kenny, 
266 P. 601. 83 Cal.App. 340. 

Ohio.—Wilcox Y. Edgorton, 133 N.E. 
78, 103 Ohio St. 267. 

8a Cal.—Gaume v. City of Red¬ 
lands, 73 P.2d 917, 23 Cal.App.2d 
4C4. 

88. Ohio.—Rice v. Incorporated Vil¬ 
lage of Danville. 173 N.E. 621, 86 
Ohio App. 603. 

Tenn.—^Drlnnon y. City of Maryville, 
9 Tcnn.App. 151. 

W.Va.—Corpus juris quoted la Curry 
Y. City of Kenova, 164 S.E. 249, 261, 
112 W.Va. 241. 

44 C.J. P 640 note 6a 
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the limitation so fixed, there is a taking of property 
without due process of law.^o and the assessment is 
void as to the excess,®^ but only to that extent.®^ 
Another view is that the making of assessments ex¬ 
ceeding the limitation raises no question of juris¬ 
diction,®® but is an irregularity which may render 
the assessments void if they are properly and timely 
attacked.®^ 

Entire assessment district. Some statutes, such 
as those providing that no single improvement shall 
be undertaken which alone will exceed in cost a des¬ 
ignated percentage of the value of the real prop¬ 
erty in the district,®® or those providing that prop¬ 
erty within an improvement district shall not be as¬ 
sessed in excess of a designated amount of the 
assessed valuation of all property in the district,®® 
do not limit the amount for which each individual 
piece of property may be assessed, but merely limit 
the amount which may be assessed against all the 
property included in an assessment district; and 
such a statute is not violated where, although the 
cost is beyond the statutory limit, the excess is made 
up by the municipality and the assessment does not 
exceed the statutory limit.® ^ Under these provi¬ 
sions the limit of the assessable cost is fixed by the 
total valuation of the real estate within the entire 
district, even if some of the property therein is not 


benefited and not subject to assessment;®® and the 
only limitation as to any particular parcel is that 
the assessment shall not exceed the actual value of 
the benefit received.®® Under some statutes there 
is no limitation of value when an improvement is 
petitioned for by property owners except that which 
is specified in their petition.^ 

Where the report of commissioners of an assess¬ 
ment district includes an item for unforeseen ex¬ 
penses and the estimated cost including that item 
exceeds the statutory limit, the assessment cannot 
be upheld on the theory that the item might not be 
needed.® 

Limitation as affected by number of improve¬ 
ments. While there is some authority to the con¬ 
trary,® it has been generally held that, if separate 
and distinct improvements are ordered, an assess¬ 
ment may be levied for each for any amount within 
the statutory limitations and this is true whether 
the improvements are ordered and made at different 
times® or at the same time.® The statutory limita¬ 
tion applies to each distinct improvement and not 
to the aggregate of all improvements which may 
be chargeable against the property,*^ but the limita¬ 
tion may not be evaded by letting separate contracts 
for different parts of one improvement and basing a 
separate assessment on each,® or by the creation of 


PxovlBioiui not repealed 
N.C—City of C!licu*lotte v. Kav- 
anaugh. 20 8.B.2d 97, 221 N.C. 259. 
Ohio.—^Lewellyn v. Village of South 
Zanesville, 183 N.E. 806, 43 Ohio 
App. 886. 

Deflnlte axLd unoonditlonal oliarter 
llmltatloii la masidatory and may not 
be Ignored.—Gallagher v. Foerst, 17 
P.2d 1065, 128 Cal.App. 466. 
Fzoperfey of person not petltionlnff 
for improvement 

A statute providing that an assess¬ 
ment on the lot or land of one who 
did not subscribe the petition for 
the Improvement shall not exceed a 
prescribed percentage of the actual 
value of his lot or land after the 
improvement Is made Is applicable 
to the interest of a tenant In com¬ 
mon who did not subscribe the peti¬ 
tion, even though his cotenant sub¬ 
scribed.—^Lewellyn v. Village of 
South Zanesville, 188 N.E. 806, 43 
Ohio App. 886. 

90. N.Y .—^Matter of Washington 
Ave., 16'6 N.T.S. 796, 171 App.Div. 
842. 

W.Va.—Ooxpu Juis Quoted ta Curry 
V. City of Kenova, 164 S.E. 249, 
261, 112 W.Va. 241. 

Due process of law as to special as¬ 
sessments generally see Constitu¬ 
tional Law 8 661. 

91. Ky.—Tuggle v. Marsee, 21 S.W. 
2d 1022, 231 Ky. 660. 


W.Va.—Oorpuji dhrls Quoted la Cur¬ 
ry V. City of EenovSk 164 S.E. 249, 
261, 112 W.Va. 241. 

44 C.J. p 640 note 70. 

Assessment held properly rednoed 
Iowa.—^Flnkle v. City of Marshall¬ 
town, 218 N.W. 618, 206 Iowa 918. 
Assessment held not excessive 
Ky.—City of Hazard v. Adams, 17 S. 

W.2d 703, 229 Ky. 698. 

92. W.Va.—Corpus Juris Quoted la 
Curry v. City of Kenova, 164 S E. 
249, 261, 112 W.Va. 241. 

44 C.J. p 640 note 71. 

83, Mich.—Campbell v. City of 

Plymouth, 291 N.W. 231, 393 Mich. 
84. 

94i Mich.—Campbell v. City of 

Plymouth, supra. 

95. Ark.—Klrst v. Little Rock St. 
Impr. Dlst. No. 120, 109 S.W. 626, 
86 Ark. 1. 

44 C.J. p 640 note 74. 

96. Wash.—Hapgood v. Seattle, 125 
P. 966, 69 Wash. 497. 

44 C.J. p 640 note 76. 

87. Wash.—^Hapgood v. Seattle, su¬ 
pra. 

44 C.J. p 641 note 93. 

98i Wash.—^Hapgood v. Seattle, su¬ 
pra. 

99. Ark.—^Kirst v. Little Rock St. 
Impr. Dlst. No. 120, 109 S.W. 626, 
96 Ark. 1. 


L Wash.—James v. Seattle, 95 P 
278, 49 Wash. 347. 

8. Ark.—^Meyer v. Paving Dist No 
8 Board of Impr., 231 S W. 12, 118 
Ark. 633. 

Matters included In assessment gen¬ 
erally see infra 5 1411. 

8. N.C.—Charlotte v. Brown, 81 S.E 
611, 166 N.C. 436. 

4. Iowa.—^Durst. v. Des Moines, 146 
N.W. 628, 164 Iowa 82. 

44 C.J. P 641 note 96. 

5. Iowa—^Durst v. Des Moines, su¬ 
pra. 

6. Iowa.—^Miller v. Sheldon, 200 S. 
W. 841, 198 Iowa 866. 

44 C.J. p 642 note 98. 

7. Mo.—^Allen v. Krennlng, 23 Mo. 
App. 661. 

8. Ky.—Covington v. Sullivan, 189 
S.W. 709, 172 Ky. 534. 

44 C.J. P 642 note 1. 

Street Improvomeat 

(1) In determining the maximum 
amount assessable against lots for 
paving, the expenses of grading lhf> 
street and building sidewalks, which 
were previously assessed against the 
property owners, must be deducted 
from the percentage of value of the 
lots assessed fixed by the statute, 
such grading and sidewalks being 
only partial Improvements of the 
street.—^Paducah v. Yancey, 266 S. 
W. 346. 205 Ky. 678. 
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several districts for the construction of one im¬ 
provement.® 

As discussed supra § 1348, it is generally held that 
a corner lot may be assessed for improvements made 
on either street on which it abuts; and, while there 
is some authority to the contrary,it has been held 
that this rule is not affected by the existence of a 
statute limiting the assessment to a certain percent¬ 
age of the value of the property assessed, and that 
corner lots may be assessed for the improvement of 
each street up to the statutory limit.ii Likewise, a 
lot which is an interior, rather than a corner, lot, 
but which abuts on two streets,or is within a 
quarter square bounded by two intersecting streets, 
and, under the governing statute, is assessable on 
a square foot basis,is assessable, up to the statu¬ 
tory limit, for the improvement of eaeh street in¬ 
dependent of the assessment for the improvement 
of the other street. 

b. Determination of Valne 

Under some statutes, actual value, and under others 
assessed value, Is the basis for applying a limitation of 


I 1409 

the assessment to a percentage of the value of the prop¬ 
erty assessed. 

Some statutes make the actual value at the time 
of the assessment, and not the assessed value, the 
basis for applying a limitation of the assessment to 
a percentage of the value of the property assessed,^* 
but make the last preceding assessment roll prima 
facie evidence of such value,!® and, under such stat¬ 
utes, in determining the actual value due regard 
must be given to such last assessment.!® in deter¬ 
mining such value, it is also permissible to consider 
the cost of the improvement,!'^ the probable future 
growth of the municipality,!® the rental value of the 
property,!® and the situation and surroundings of 
the lots, their availability and desirability for resi¬ 
dential®® or business®! purposes, proximity to other 
desirable property,®® nearness to schools, churches, 
etc.,2® the value of and improvement of other lots 
in the vicinity,®^ and the prices at which similar 
property sold at or about the time of the levy;®® 
but while future prospects of the property may be 
considered,®® they may be considered only in de¬ 
termining the actual value of the property, with the 
improvement, at the time of the levy.®^ 
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(2) Also, present assessment of 
undivided tract for street improve¬ 
ment must be credited in determining 
maximum assessment on opening 
and improving new streets.—City of 
Henderson v. Andrews Asphalt Pav¬ 
ing Co., 12 S.W.2d S63, 227 Ky. 289. 

(3) However, former contributions 
for improvement of a street by state 
highway commission in conjunction 
with city and federal government do 
not come within the principle an¬ 
nounced in the foregoing decisions 
and cannot be credited in determin¬ 
ing maximum assessment for new 
improvement under statute.—Thomp¬ 
son V. City of Williamsburg, 16 S.W. 
2d 772, 229 Ky. 81. 

(4) In applying statute limiting 
assessment to oertaln percentage of 
value of property, appraisement of 
property for street assessments to 
depth of two hundred feet only was 
not binding on city, where property 
did not abut on another etreet.-^lty 
of Henderson v. Andrews Asphalt 
Paving Co., supra. 

9. Ark.—^Hamwell v. White, 171 S. 
W. 108, 116 Ark. 88, 95. 

44 C.J. P 642 note 2. 

10. H.C.—Charlotte v. Brown, 81 S. 
B. 611, 1165 N.a 435. 

44 C.J. p 648 note.4. 
imdar charter prohibiting second as¬ 
sessment within ten years 
N.C.—Flowers v. City of Charlotte, 
143 S.E. 143, 196 N.a 699. 

11. Ky.—City of Ashland v. Serey, 
43 S.W.2d 842, 241 Ky. 65—Corpus 
Furls quoted in City of Williams-, 


burg V. Perkins, 41 S.W.2d 915, 
917, 240 Ky. 160. 

Tenn.—Corpus Furls quoted in Town 
of Oneida v. Pemberton, 12 S.W.2d 
389, 390, 167 Tenn. 624. 

44 CJ. P 642 note 5. 

12. Ky.—City of Williamsburg v. 
Perkins. 41 S.W,2d 915, 240 Ky. 160. 

13. Ky.—City of lioulsvillo v. Col¬ 
by, 90 S.W.2d 1036, 263 Ky. 678. 

14. Iowa.—Nelson v. Sioux City. 226 
N.W. 41, 208 Iowa 709. 

44 CJ. P 642 note 8. 

Ih Xentnoky 

(1) Value of lot is fixed as of date 

of assessment.—City of Morchcad v. 
Nlckell, 128 S.W.3d 722, 278 Ky. 318 
—^W. T. Congleton Co. v. Craft, 103 
S.W.2d 287, 267 Ky. 750—White 

Const. Co. V. Louisville Title Co., 79 
S.W.2d 680, 268 Ky. 3 79. 

(2) It should not bo fixed as of 
date of sale to enforce lion.—^Whlto 
Const Co. V. Louisvillo Title Co., su¬ 
pra. 

(3) In one case it was said that 
value of lot must be ascertained ns 
of time Improvement lien attaches, 
or when it is adjudged, and that the 
former w.as when the work was ac¬ 
cepted by the council and the assess¬ 
ment made, if the ordinance did not 
othorwiso provida—Hargis v, W. T. 
Congleton Co., 66 S.W.2d 98, 262 Ky. 
192. 

(4) Undivided tract, not abutting 
on any other street, must be ap¬ 
praised as a whole, and not merely 
to depth of throe hundred foot.—City 
of Henderson v. Andrews Asphalt 
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Paving Co., 12 S.W.2d 863, 227 Ky. 

389. 

15. Iowa.—^Nelson v. Sioux City, 226 
N.W. 41, 208 Iowa 709. 

44 C.J. p 642 note 9. 

13. Iowa.—Turley v. Dyersvllle, 211 
N.W. 723, 202 Iowa 1221. 

17. Iowa.—^Bolknap v. Onawa, 186 
N.W. 463, 192 Iowa 1383. 

18L Iowa.—Turley v. Dyersvllle, 211 
N.W. 723, 202 Iowa 1221. 

19. Iowa.—^Finkle v. City of Marsh¬ 
alltown, 218 N.W. 618, 206 Iowa 
938. 

20. Iowa.—^Turley v. Dyersvillo, 211 
N.W. 723, 202 Iowa 1221—Bolknap 
V. Onawa, 186 N.W. 462, 192 Iowa 
1383. 

21. Iowa.—Belknap v. Onawa, supra. 
SnitablUty of pxoporty as factory 

site is not a material element of val¬ 
ue unless there is a demand for fac¬ 
tory sites.—^Finkle v. City of Marsh¬ 
alltown, 218 N.W. 618, 206 Iowa 918. 

22. Iowa.—^33elknap v. Onawa, 186 
N.W. 462, 192 Iowa 1383. 

28. Iowa.—Belknap v. Onawa, supra. 

24. Iowa.—Bolknap v. Onawa, supra. 

25. Iowa.—^Belknap v. Onawa. supra. 

26. Iowa.—Nash v. City of Ames, 
282 N.W, 340—Gronboch v. Town 
of Jewell Junction, 239 N.W. 26, 
213 Iowa 368—^Finkle v. City of 
Marshalltown, 218 N.W. 618, 806 
Iowa 918. 

27. Iowa.—Nosh V. City of Ames, 
282 N.W. 340. 
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Assessed value. Under many statutes and char¬ 
ters, the assessed value of the particular lots or 
tracts assessed^s or of the land included in an as¬ 
sessment district^® is the basis for determining the 
amount of a special assessment under limitations of 
the character under consideration, and the time 
when this "assessed value” must have been fixed 
and in force depends on the wording and construc¬ 
tion of the particular statute or charter.® 0 On the 
other hand, if the charter or statute does not so pro¬ 
vide, the assessed valuation of the property for the 
purpose of general taxation is in no sense control¬ 
ling.®! 

Where a statute, providing that assessments for 
street improvements are to be computed according 
to frontage of lots, provided the total assessment 
shall not exceed one half of the assessed value of 
the lots for municipal purposes, the absence of an 
assessment for municipal purposes on a particular 
lot is not material,®® unless the owner considers the 
special assessment excessive,®® in which event he 
may supply, by proof of the actual cash value of his 
property, the test for determining the maximum lim¬ 
it of such special assessment, which would prevent 
any discrimination against his property.®^ 

Value as increased by the improvement The 
value of the property for purposes of assessment, 
under statutes limiting the amount of the assessment 
to a designated percentage of the value of the prop¬ 
erty assessed, must be determined on the basis of 
its value after the improvement has been complet¬ 
ed,®® not only where the statute expressly so pro¬ 
vides,®® but also, it has been held, where the charter 
provides that assessment commissioners shall not 
assess any lands for more than one half of the 


value thereof as valued by them.®^ 

Property with improvetnents thereon. The total 
value of the lot or parcel and the improvements 
thereon is to be considered for assessment purpos¬ 
es.®® This is true under statutes expressly so pro¬ 
viding;®® and the same conclusion has been reached 
under a charter referring to the general law for as¬ 
sessment which makes a unit of the lot and improve¬ 
ments thereon for assessment purposes,^® and under 
a statute making street improvement assessments in 
excess of one half of the value of the "lots or par¬ 
cels of real estate upon which the assessment is 
made” void as to such excess but, where a stat¬ 
ute expressly provides for exclusion of the value of 
buildings and other improvements on the property, 
effect will be accorded thereto.^® Where the unit 
of assessment is the entire assessment district and 
not individual lots or tracts within its boundaries, 
it has been held that commissioners, in determining 
the value of the property, may properly include the 
value of the county courthouse and grounds.®® 

Decline in real estate values may be considered 
in determining whether an improvement tax is con¬ 
fiscatory.®® 

I 1410 . - According to Cost of Improve¬ 

ment 

As reasonably construedf statutes limiting the amount 
to be assessed to the actual cost, or a designated per¬ 
centage of the cost, of the Improvement are not uncon¬ 
stitutional. 

Charters and statutes limiting the amount for 
which property owners may be assessed for local 
improvements to a designated percentage of the cost 
of the improvement,®® or to the actual cost of the 


Sahaegnent depveclatloiia 
The statute providing* for deter¬ 
mination of value of property pro¬ 
posed to be assessed for street Im¬ 
provement and resulting enliance- 
ment in value thereof by governing 
body of city at time of hearing be¬ 
fore It does not contemplate vaJues 
thereof after hearing or subsequent 
depreciations.—^Fozworth - Galbraith 
Lumber Go. v. Realty Trust Go., Tez. 
Glv.App., 110 S.W.2d 1164, error dis¬ 
missed. 

aSL Mich.—Nowlen v. Benton Har¬ 
bor, 96 N.W. 450. 134 Mich. 401. 

44 CJ. p 643 note 19. 

89. Arh.—Stevens v. Shull, 10 6.W. 

2d 511, 178 Ark. 269. 

44 GJ*. P 643 note 20. 
aOi Ark.—Stevens v. Shull, supra. 
Tenn.—Glty of Nashville v. Madison 
Park Land Go., 298 S.W. 583, 155 
Tenn. 882. 

44 GJT. p 643 note 21. 


3L Wash.—^East Hoqulam Go. v. 
Hoqulam, 155 F. 754, 90 Wash. 
210 . 

44 G. J. p 643 note 22. 

32. Tenn—^Athens v. Dodson, 290 S. 
W. 36. 164 Tenn. 469. 

33. Tenn.—^Athens v. Dodson, supra. 

34. Tenn.—Athens v. Dodson, supra. 

35. Iowa.—^Nelson v. Slouz Glty, 226 
N.W. 41. 208 Iowa 709. 

38. Ohio.—^Hays v. Ginclnnatl, 56 N. 
E. 668, 62 Ohio St. 116—^Prentice v. 
Toledo, 11 Ohio Glr.Gt.N.S., 299, 
30 Ohio Glr.Gt. 568. 

37. N.Y.—^Matter of Avenue D, 106 
N.Y.S. 889, 122 App.Dlv. 416, af¬ 
firmed 84 N.E. 956, 192 N.Y. 575. 

44 G.J. p 643 note 27. 

38. Ky.—Tuggle v. Marsee, 21 S.W. 
2d 1022, 231 Ey. 660. 

Tenn.—^Drlnnen v. City of Maryville, 
9 Tenn.App. 151. j 
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39. Ohio.—^Findlay v. Frey, 88 N.E. 
114, 61 Ohio SL 390. 

40. Mo.—^Mound Glty Gonstr. Co. v. 
Maegum, 71 S.W. 460, 97 Mo.App. 
403. 

41. Ky.—Davis v. McDonald, 265 S. 
W. 883, 200 Ky. 828. 

44 G.J. p 643 note 30. 

48. Ky.—^Thompson v. City of Wil¬ 
liamsburg, 16 S.W.2d 772, 229 Ky. 
81. 

43. Ark.—^Brown v. Paving Diet. No. 
3, 266 S.W. 81, 165 Ark. 686. 

44. Or.—Austin v. Tillamook City, 
254 P. 819, 121 Or. 385. 

45. Tez.—Wichita Falls Building & 
Loan Ass'n v. Cowling, Glv.App., 
60 S.W.2d 837—Clark v. W. L. 
Pearson & Co., Clv.App., 26 S.W.2d 
882, affirmed 39 S.W.2d 27, 121 Tez. 
84—Simms v. Glty of Mt. Pleas- 
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improvement,^^ are, when applicable, accorded ef¬ 
fect; and, as reasonably construed, they are held 
not unconstitutional as authorizing an assessment 
bearing no relation to benefits^^ Under a statute 
declaring that not more than one third of the cost 
of street improvements shall be assessed against the 
owners of abutting property, it is improper to as¬ 
sess the owners on each side of the street with one 
third of the cost of the entire street, thus causing 
them to pay two thirds of the cost of the work.^8 

§ 1411. Matters Included in Assessment 

a. In general 

b. Preliminary expenses 

c. Engineering charges 

d. Attorney's fees 

e. Cost of acquiring land 

f. Consequential damages to property 

g. Expense of levying, collecting, and 

handling assessment 

h. Interest 

a. In General 

An assessment for a local Improvement may Include 
all expenses necessarily Incident to the making of the Im¬ 
provement, as well as the cost of all Items of work which 
necessarily enter Into the making of the improvement. 


Unauthorized and unlawful expenditures in the 
making of a local improvement may not be included 
in the assessment to pay for the cost thereof.^® It 
may be improper to include in the assessment the 
cost of work not provided for in the ordinance for 
the improvement,®® of work not included in either 
the ordinance or the contract,of work done un¬ 
der private contract between the contractor and a 
landowner before the passage of the ordinance for 
the improvement,®® of work not within either the 
resolution of intention or the original plans and 
specifications,®® or of work not necessary to com¬ 
plete the particular improvement,®* sums paid for 
excavations and additions which were dear de¬ 
partures from the original plans and specifications 
and were made for no other purpose than to further 
private interests,®® an amount to be used for pay¬ 
ment of bonds or vouchers issued to antidpate col¬ 
lection of the assessment,®® or expenses which the 
resolution for improvements expressly declares shall 
not be included.®'^ 

On the other hand, all items of work that neces¬ 
sarily enter into the making of the improvement are 
also necessarily a part of the entire cost of the im¬ 
provement;®® and, notwithstanding some authority 
for the view that only such costs as enter into con- 


ant, Clv-App., 12 S.W.2d 833. error 
dismissed. 

44 O. J. P 648 note 34. 

Apportionment between municipality 
and property owners benefited see 
infira SS 1417-1419. 
srtatnte dealing wltb assessment 
against street railroad ooxnpany 
Iowa.—^In re Walnut St. Bridge in 
City of Des Moines, 2«1 K.W. 781, 
220 Iowa 65. 

48. Ala.—Nashville, etc., R. Co. v. 

Boas, 106 So. 192, 213 Ala. 667. 
Iowa.—Bankers Life Co. v. City of 
Bmmetsburg, 278 N.W. 311, 224 
Iowa 1287. 

General rule against assessment In 
excess of coat of Improvement see 
supra S 1406 a. 

Sorplns for oontingenoles 
Under such a statute, a city may 
not levy special assessments In ex¬ 
cess of the cost of the Improvement 
In order to provide a margin of safe¬ 
ty to lake care of shortages In the 
special taxes that may result from 
contingencies arising, without fault 
of the city, after the assessment, 
such as unexpected depreciations in 
value of the assessed properties.— 
Bankers Life Co. v. City of Bmmets- 
burg, 278 N.W. 311, 224 Iowa 1287. 

47. N.H.—^Manchester v. Straw, 169 
A. 692, 86 N.H. 390. 

44 C-J- P 643 note 86. 


[4a Ala.—^Harton v. Avondale, 41 So. 

I 934, 147 Ala. 458. 

40. Ky.—Hicks V. City of Ashland, 
71 S.W.2d 988, 254 Ky. 897. 

44 G.J. p 647 note 11. 

Contingent expenses 

(1) Expenses depending on some 
future uncertain event cannot be in¬ 
cluded in the assessment; the power 
of commissioners In the street as¬ 
sessment extends only to known, as¬ 
certained, and fixed expenses, and all 
others are Illegal and void.—^People 
V. Yonkers, 89 Barb., N.T., 266. 

(2) Local Improvement board, In 
estimaUng cost of improvement, is 
not authorised by statute to provide 
a surplus for contingcnclCH. —GJello- 
fald Const. Co. v. City of South Be¬ 
loit, 183 N.B. 211, 350 Ill. 850. 

Award for death of city Inspector 
Cal.—Residential Development Co. of 

San Francisco v. Andrluno, 260 P. 
186, 93 CaI.App. 155. 

ExpeoiM of maintaining board of lo.- 
oal improvements 

Ill.—Botta V. Naperville, 73 N.E. 752, 
214 ni. 880. 

44 C.J. p 648 note 14 [a]. 

Loss due to olty*s want of credit 
Tex.—Galveston v. Heard, 64 Tex. 
420. 

60. N.J.—^Deamer v. Borough of 
Bcrgenflold, 161 A. 450,, 8 N.J.Miso. 
627—Christie v. Borough of Borg- 
enfleld, 161 A. 449, 8 N.J.Misc. >629. 

1195 


51. Ill.—City of Bolvldere V. Des. 
161 N.E. 80, 330 Ill. 31. 

52. Ill.—Tillage of Beverly v. 
Suhaorr, 188 N.R 26, 360 III. 178. 

53. Cal.—^Residential Development 
Co. of San Francisco v. Andriano, 
269 P. 186, 93 CaLApp. 166. 

54L Cal.—San Diego County v 
Childs, 17 P.2d 734, 217 Cal. 109. 
cost of project having no neces¬ 
sary connection with improvemont in 
question may not bo Included.—Res¬ 
idential l^velopment Co. of San 
iminciHCO V. Andriano, 269 P. 486, 93 
CuLApp. 156. 
improving water mains 

The cost of Improving water mains 
in a municipally-owned water plant 
by taking out Iron piping and putting 
In lead pipes and connections Is not a 
proper Item of expense to bo included 
In the cost of paving, curbing, and 
guttering the street—Grecian v. Hill 
City, 266 P. 163, 123 Kan. 642. 

55. Cal.—^Residential Development 

Co. of San Francisco v. Andriano, 
269 P. 186, 93 CaI.App. 156. 

50. 111.—GJollefald Const. Co. v. City 
of South Beloit 183 N.E. 211, 360 
111. 360. 

57. 8.D.—State v. Sioux Falla. 124 
N.W. 963, 26 S.D. 3. 

58 , Mo.—Pfiueger v. Kinsey, 6 S.W. 
2d 604, 320 Mo. 82. 
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stniction or doing the work may be included in the 
total assessment against abutting property,^^ it is 
generally considered that all expenses necessarily 
incident to the making of an authorized local im¬ 
provement may be included in the assessment.®^ In 
order to authorize the collection of money for an 
improvement, the description of the improvement in 
the improvement ordinance need not be so minute 
as to mention each and every detail those things 
which are fairly implied and necessarily included 
within the general terms used will be regarded as 
within the description.®^ Where drainage is a nec¬ 
essary part of the improvement, the cost thereof 
may be included in the assessment, although it is 
not expressly provided for by charter, statute, or 
ordinance;®® and the cost of moving lampposts and 
hydrants, although not included in the plans and 
specifications or in the contract, may be included in 
the assessment®® Also, where grading,®® plank¬ 
ing,®® curbs and gutters,®'^ moving water boxes in 
the street,®® building a wall for the protection of the 


street,®® or renting a steam roller^® or excavating 
machine^i is necessary in the making of the street 
or other improvement in question, the cost or ex¬ 
pense thereof may be included in the assessment; 
and, under some statutes, even the cost of a prior 
improvement may be included in the assessment 
where such prior improvement is an integral, nec¬ 
essary, and proper part of the whole improvement 
contemplated by a plan.72 

Where the work was done on a luiit price basi- 
rather than as a job, and the right to make changes 
was reserved, the assessment may include compen¬ 
sation to the contractor for incidental work, not 
provided for in the plans, but ordered by the city 
engineer during the progress of the work and ac¬ 
cepted by the city."^® 

Bridge or advert. The cost of a bridge or cul¬ 
vert carrying a street across a ravine or small wa¬ 
tercourse is properly included in an assessment as 
part of the cost of the street;*^® but it is otherwise 


50. "Ky .—^Hlcks v. City of Ashland. 
71 S.W.2d 988, 864 Ky. 897—City of 
Marlon v. Pails, 86 S.W.2d 311, 237 
Ky. 805. 

80. Cal.—^Roberts v. dty of Los An- 
celea, 61 P.2d 823, 7 Cal.2d 477. 
Mo.-—Pfluegor ▼. Kinsey, 6 S.W.2d 
604, 320 Mo. 82. 

NJC.—MassenglU v. City of Clovis, 
. 270 P. 896. 83 N.M. 619. 

Tex.—Scanlan v. Continental Inv. 
Co.. Clv.App., 148 S.W.2d 432. error 
dismissed. Judgment correct. 

44 CJ. p 644 note 89. 

Those liable should pay all the ex¬ 
penses which were actually and In 
good faith incurred by reason of the 
work and which would not have been 
Incurred had the work not been or¬ 
dered.—^Porter v. Purdy. 29 N.T. 106, 
86 Am.D. 283. 

Bkpsnses not defined or sepaxately 
analysed In report 
Fact that board of public works 
in reporting street lighting Improve¬ 
ment to city council included certain 
items as ''Incidental expenses" with¬ 
out defining such phrase, and that 
many component parts which entered 
Into and formed designated Items as 
a whole were not separately analyzed 
in report to council, did not render 
assessment for street lighting pur¬ 
poses invalid.—^Roberts v. City of 
Los Angeles, 61 P.3d 323, 7 Cal.2d 
477. 

Bmaiveaoy expenditures are inci¬ 
dental and essential to the work and 
are properly covered by the assess¬ 
ment—Scanlan v. Continental Inv. 
Co., Tex.av.App.. 142 S.W.2d 482, er¬ 
ror dismissed. Judgment correct 


SeUnaulshmeiLt of right to use steaan 
XK>wer within dty limits 
An assessment may be levied for 
the purpose of compensating a rail¬ 
road company for the relinqulahment 
of its right to use steam power with¬ 
in the city limits.—^People v. Law¬ 
rence, 36 Barb. 177, affirmed 41 N.T. 
128. 

6 L Ill.—City of Belvidere v. lies, 
161 N.B. 80. 330 111. 81. 

82. Ill.—City of Belvidere v. lies, 
supra. 

63- Ky.—^Wendt v. Tucker, 216 S.W. 

61, 185 Ky. 636. 

44 C.J. p 648 note 13 [c]. 

Oatoh basin 

(1) Where the circumstances are 
such that a catch basin is an indis¬ 
pensable part of the street Itself, its 
cost Is properly included in the as¬ 
sessment against abutting property 
owners, although the ordinance did 
not in terms provide therefor. It is 
not to he regarded as a separate im¬ 
provement.—Wendt V. Tucker, supra. 

(2) However, under ordinance 
charging city with cost of Improving 
street Intersections, property own¬ 
ers were not chargeable with catch 
basins constructed in Intersections.— 
Board of Councilmen of City of 
Frankfort v. Jillson. 7 S.W.2d 859, 
225 Ky. 61. 

Storm sewers 

When a proper and necessary part 
of a street paving improvement, the 
cost of storm sewers may be includ¬ 
ed In the assessment to pay for the 
Improvement.—^Turley v. Dyersville, 
211 N.W. 728, 202 Iowa 1221. 

64. N.T.—^People v. Buffalo, 137 N. 
T.S. 464, 77 Misc. 532. 
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65. N.T.—Lincoln St R. Co. v. Lin¬ 
coln. 84 N.W. 802. 61 Neb. 109. 

44 C.J. p 648 note 13 [e]. 

66 . U.S.—43eatUe v. Kelleher. Wash., 
25 S.Ct 44, 195 U.S. 361, 49 L.Bd. 
282 

41C.J. p 648 note 13 [1]. 

67. Minn.—^In re Lake of Isles Park, 
188 N.W. 59, 152 Minn. 89. 

44 C.J. p 648 note 13 [b]. 

68 . Ohio.—^Acklln v. Parkins, 10 
Ohio Cir.Ct..N.S.. 248, 29 Ohio Clr. 
Ct 625. 

44 C.J. p 648 note 18 [h]. 

69. Ky.—Hicks v. City of Ashland, 
71 S.W.2d 988, 254 Ky. 397. 

44 C.J. P 648 note 13 Cd]. 

70. Ohio.—^McGlynn v. Toledo, 22 
Ohio Cir.Ct 84, 12 Ohio Clr.Dec. 
15. 

44 C.J. p 648 note 18 [f] (1). 

7L Mass.—^Parsons v. Worcester, 
135 N.B. 205, 234 Mass. 108. 

44 C.J. p 618 note 13 [f] (2). 

72. Wls.—City of Milwaukee v. Tay¬ 
lor, 283 N.W. 448, 229 Wls. 328. 

73- Ky.—City of Racelond v. Mc¬ 
Coy, 72 S.W.2d 464, 254 Ky. 827. 
Work In lieu of excavating 

In action to correct paving assess¬ 
ments. eliminating from cost allow¬ 
ance made for excavation was error, 
allhough excavation was not actual¬ 
ly made, where planking and work 
necessary in lieu of excavating were 
done under order of city engineer.— 
City of Raceland v. McCoy, supra. 

74. Ky.—City of Marlon v. Paris, 36 
&.W.2d 811, 237 Ky. 806—Downing 
V. Town of Chlnnvllle, 34 S.W.2d 
961. 287 Ky. 121. 
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as to the cost of constructing an independent struc¬ 
ture crossing a large stream or wide valley.’^® 

Repairs, In the absence of charter or statutory 
authority therefor, the cost of future repairs not 
rendered necessary by defective work or material 
in the original construction may not be included in 
the assessment as part of the cost of the improve¬ 
ment;^® but it is otherwise where the cost of re¬ 
pairs and renewals is specifically provided for by 
statute.^ ^ 

Part of cost of main sewage disposal system. It 
has been held that in fixing the amount to be as¬ 
sessed for the cost of constructing lateral sewers 
and connections therewith to private property, the 
cost of building, repairing, and keeping up trunk 
sewers and disposal plants may be considered; and 
for the privilege of connecting with such trunk lines 
a reasonable sum may be added to the actual cost 
of lateral sewers, and property connections but 
it has also been held erroneous, in the absence of 
statutory authority, to include in the cost of a local 
sewage system assessed on property benefited the 
sum apportioned to the town as its share of the 
cost of a metropolitan sewage disposal system.79 

Omission of proper item. An assessment is not 
rendered invalid by the omission therefrom of a 
proper item of incidental expense.®® 

b. Preliminary Expenses 

The cost of advertlslna» making estlmatei, and other 


necessary preliminary work or action pertaining to a 
local improvement may be included In the assessment. 

As a general rule, the cost of necessary prelimi¬ 
nary work or action pertaining to a local improve¬ 
ment may be included in the assessment.®^ It has 
been so held in respect of the cost of making esti¬ 
mates® 2 and measurements,®® the preparation of pe¬ 
titions for the organization of an improvement dis¬ 
trict to create a local improvement,®^ the serving of 
notices,®® the cost of books for making the assess¬ 
ment roll,®® and the cost of clerical labor although 
the municipality employed those doing this work to 
attend to it and other similar work.®^ 

Reasonable expenses for advertising, printing, 
and publishing in coimcction with the making of 
the improvement for which the assessment is made 
are generally held a part of the expenses of the' im¬ 
provement which may be included in the assess¬ 
ment.®® 

Services of a promoter in circulating a petition 
to create sentiment for the organization of an im¬ 
provement district are not a preliminary expense 
within the meaning of a statute allowing the collec¬ 
tion of such expenses incurred in organizing an im¬ 
provement district.®® 

c. Engineering Charges 

Engineering charges are proper Items to be Included In 
assessing the cost of the Improvement. 

It has been very generally held that engineering 
charges,®® including charges for plans and specifi- 


75. Ky.—^Downins y. Town of 

Chlnnville, aupra. 

76. Tex.—^Hutcheson ▼. Storrie, 51 
S.W. 848. 92 Tex GOD, 7l Azn.S.R. 
884, 45 L.B.A. 291. 

44 C.J. P 647 note 11 [e]. 

CKianuity of work 

Contract obligating paving con¬ 
tractor to repair defects during five 
years after construction was held 
not to Invalidate assessments as in- 
•creasing liability of property owner 
beyond cost of Improvement.-—Booth 
V. Uvalde Itock Asphalt Co.. TexClv. 
App.. 296 S.W. 846. 

77. CiU.—^Roberts v, City of r.iOS An¬ 
geles. 61 R.2d 223. 7 Ciil.2d 477. 

78. Ga.—^Etheridge v. City of At¬ 
lanta. 146 S.E. 84, 167 Ga. 222. 

Amount addod held not unreasonable 
or oonflsoatory 

Oa.—^Etheridge v. City of Atlanta, 
supra. 

79. Mass.—^Mullen v. Board of Sow¬ 
er Com'rs of Milton, 182 N.E. 641, 
280 Mass. 531. 

9a Cal.—Hannon v. Madden, 6 P.2d 
4, 214 Cal. 261. 


81. Okl.—Tulsa V. Weston, 229 P. 

108, 102 Okl. 222. 

44 CJ. p 644 note 41. 

ConstitatlonaUty of statute 

Statute authorizing board of super¬ 
visors of sower district to levy uni¬ 
form tax for i>ayment of expenses of 
preliminary work was hold constitu¬ 
tional.—State ex rol. and to Use of 
Stoecker v. Jennings Sewer Bist, of 
St. Louis County. 68 S.W.2d 133. 333 
Mo. 900. 

88 , Kan.—Taneyhill v. Kansas City. 

3 P.2d 645. 133 Kan. 726. 

Mich,—Thayer v. Grand Rapids, 46 
N.W. 228. 82 Mich. 298. 

8 a Ohio.—Butler v. Toledo, 6 Ohio 
St 226. 

84. Ark.—Martin v. Little Rock St. 
Impr. DlBt No. 824. 266 S.W. 941, 
167 Ark. 108. 

85. Ohio.—^Adkins v. Toledo, 6 Ohio 
Clr.Ct.N.S.. 483, 27 Ohio Clr.Ct 
417. 

8 a Mloh.—Thayer v. Grand Rapids, 
46 N.W. 228. 82 MlCh. 298. 

87. Mass.—^Parsons v. Worcester, 
126 N.E. 205. 284 Mass. 108. 

44 C.J. p 644 note 47. 
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8 a Wash.—Shryock v. Hannenen, 
112 P. 377, 61 Wash. 296. 

44 C.J. p 644 note 48. 

Cost of adtrertislBg xogulrad by law 
Tex—Scan Ian v. Continental Inv. 
Co., Civ.App., 143 S.W.2d 432, er¬ 
ror dismissed. Judgment correct 

89. Ark.—Martin v. Little Rock St. 
Impr. l>Ist No. 824, 256 S.W. 941, 
167 Ark. 108. 

44 C.J. p 644 noto 49. 

sa Ky.—^Pursiful v. City of Harlan. 
1 S.W.2d 1048, 222 Ky. 658—Hoorth 
V. City of Sturgis. 299 S.W. 1074. 
28] Ky. 836. 

Tex—Scanlon v. Continental Inv. 
Co., Civ.App., 142 S.W.3a 432. error 
dismissed, Judgment correct. 

44 CX P 644 note 60. 

Statutes and dharters have been 
ooajtrnad as authorizing inclusion of 
engineering charges or foes. 

Mo.—Pflueger v. Kinsey, 6 S.W.2d 
604, 320 Mo. 82. 

N.M.—Massongill v. City of Clovis. 

270 1>. 886. 33 N.M. 619. 

Or.—Strowbrldge v. City of Chllo- 
quln, 280 P. 667, 130 Or. 444. 
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cations,®! maps,®® blueprints,®® surveys,®^ inspec¬ 
tion,®® and supervision or superintendence,®® are 
proper items to be included in assessing the cost of 
the improvement on the theory that they are as 
much a part of the cost thereof as the contract price 
of doing the work.® 7 Some decisions have express¬ 
ly declared that this rule applies with full force and 
effect, although the work was done by an engineer 
employed regularly by the municipality at a stated 
salary;®® and others hold that the cost of work 
done by an engineer regularly employed by the city 
at a stated salary may be assessed for the cost of 
the improvement where there is a statute expressly 
authorizing this to be done,®® or where it is pro¬ 
vided by statute that the assessment shall include 
all costs and expenses under proceedings to con¬ 
demn land for an improvement incurred, up to the 
time when the proceedings were referred to con- 
denmation commissioners, ‘'together with the prob¬ 
able further cost and expenses of the proceedings."^ 
On the other hand, there are decisions which hold 
that, in the absence of express statutory authoriza¬ 
tion, the cost of the work done by a city engineer 
employed regularly at a fixed salary cannot be in¬ 
cluded in the assessment;® that, where a statute 
provides a city with an engineer whose duties in¬ 
clude the inspection and engineering in question, 
the cost of services of additional employees may not 
be imposed on abutting property owners, even 
though the engineering force of the city is not suf¬ 
ficient, without additional employees, to perform all 
the services required for the various improvements 


in progress;® and that, where a statute requires the 
city to employ a city engineer who shall see that all 
public improvements are executed according to con¬ 
tract, a city may not, by failing to elect a city en¬ 
gineer, impose on property owners the fees of en¬ 
gineers employed for particular work.^ 

Under a statute which gives the property owner 
the right to construct the improvement, and provid¬ 
ing that, if he does not do so, "the cost of the 
work" shall be assessed against him, it has been 
held that the owner is to be charged only with the 
actual cost of the work and that he cannot be as¬ 
sessed for the cost of engineering fees.® Also, 
where the property owners are not liable for any 
amount in excess of the contract price, it is im¬ 
proper to add to a tax bill for the contract price 
the cost of engineer’s services in supervising the 
work.® 

d. Attoiney’s Fees 

In the absence of statutory authority for the Inclu¬ 
sion thereof, or where they are Incurred for services not 
properly constituting a part of the coat of the Improve¬ 
ment, attorney’s fees may not be Included in the assess¬ 
ment. 

In the absence of statutory authority therefor, at¬ 
torneys fees may not be included in an assessment 
for the cost of an improvement^ On the other 
hand, under statutory authority, attorney’s fees may 
be included in the cost of the improvement for which 
an assessment is made;® but it is otherwise as to 
attorney’s fees for collection of assessments from 
recalcitrant property owners® and attorney’s fees 


91. Ey.—^Hoerth v. City of Sturgis, 
299 S.W. 1074, 221 Ey. 885. 

44 ax P 645 note 51. 

92. Ark.—^Thlbault v. McHkney, 177 
S.W. 877, 119 APk. 188. 

93. Ean.—^Bailey v. Henrion, 194 P. 
928, 108 Ean. 282. 

94. Ky.—^Hoerth v. City of Sturgris, 
299 S.W. 1074, 221 Ey. 885. 

44 ax p 645 note 54. 

96. Mo.—^Pflueger v. Einsey, 6 S.W. 
2d 604, 320 Mo. 82. 

44 ax p 645 note 65. 
sa; Ey.—^Hoertli v. City of Sturgis, 
299 S.W. 1074. 221 Ey. 835. 

Tex.—Scanlan v. Continental Inv. 
Co., Civ.App., 142 S.W.2d 432, error 
dismissed. Judgment correct. 

44 ax p 646 note 66. 
dost of snpervlBioa of street Ugbt- 

lag 

Bsrstem after construction there¬ 
of may be Included, under permissive 
statute.—^Roberts v. City of Los An¬ 
geles. 61 P.2d 823, 7 Oal.2d 477. 

97. Minn.—St. Paul ▼. Mullen, 16 N. 
W. 424, 27 Minn. 78. 

98. Mo.—^Pflueger v. Einsey, 6 S.W. 
2d 604, 820 Mo. 82, 


Walsh v. Monett First Nat Bank, 
123 S.W. 1001, 139 MoA.pp. 641. 

44 C.X p 645 note 68. 

99. Or.—Gamma Alpha Bldg. Assoc. 

V. Eugene. 184 P. 978, 94 Or. 80— 
Irelan v. Portland, 179 P. 286, 91 
Or. 471. 

Where statute provides for hiring 
of engLaesrs, Inclusion of the cost of 
hiring In the total cost of the Im¬ 
provement is unobjectionable.— 
County Securities v. Palmer, 8 N.T. 
S.2d 382, affirmed 7 N.Y.S.2d 491, 265 
APP.D1V. 791, affirmed 21 N.E.2d 214, 
280 N.T. 723. 

1. Wash.—In re Jackson St, 118 P. 
1112, 62 Wash. 432—In re South 
Shllahole Place, 112 P. 228, 61 
Wash. 246. 

9. Ohio.—^Longworth v. Cincinnati, 
34 Ohio St 101. 

44 C.J. p 645 note 61. 

3. Ky.—^Hlcks v. City of Ashland, 71 
S.W.2d 988, 264 Ey. 397. 

4. Ey.—^Board of Councllmen of 
City of Frankfort v. Jlllson, 7 S. i 

W. 2d 869, 225 Ey. 61. 1 
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[ 5b Miss.—^Langstaff v. Durant 84 
So. 459, 122 Miss. 471. 

& Mo.—City of Jackson, to Use of 
Cape County Sav. Ban^ v. Houck, 
43 S.W.2d 908, 226 Mo.APP. 835. 

7. Ala.—Stovall v. City of Jasper, 
118 So. 467, 218 Ala. 282. 

Iowa.—^Turley v. Dyersville, 211 N- 
W. 728, 202 Iowa 1221. 

Items fox abstracting may not be 
Included in the costs of the improve¬ 
ment where the charter or a statute 
provides the city with an attorney 
and abstracting Is within bis duties. 
—^Hicks V. City of Ashland, 7l S.W. 
2d 988, 254 Ey. 897. 

a N.M.—^Massenglll v. City of Clo¬ 
vis, 270 P. 886, 33 N.M. 619. 

N.T.—County Securities v. Palmer, 
3 N.T.S.2d 882, affirmed 7 N.T.S.2d 
491, 256 App.Dlv. 791, affirmed 21 
N.E.2d 214, 280 N.T. 723. 

44 OJ. p 646 note 65. 

a Ky.—City of Marlon v. Paris, 86 

S.W.2d 811, 287 Ey. 305. 

Inclusion of cost of collecting assess¬ 
ment generally see infra subdivi¬ 
sion g of this section. 
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incurred in unsuccessfully defending suits brought 
against the municipality because it did illegal and 
negligent acts in executing the improvement.^® 

e. Oost of Acquiring Land 

Under statutory authority a municipal corporation 
may assess the cost of acquiring property for an Im¬ 
provement against the property specially benefited by the 
improvement. 

When authorized by statute, the municipal cor¬ 
poration may assess the cost of acquiring property 
for a new street or for widening an existing street 
against the property specially benefited thereby 
and it has been held that, under statutes permitting 
an assessment for the cost of acquiring land and au¬ 
thorizing construction of a viaduct thereon for pub¬ 
lic use, a city may levy assessments to acquire a 
private right of way with a viaduct thereon suitable 
for a public highway.^^ Legislation of this char¬ 
acter is not objectionable so long as the assessment 
does not exceed the special benefits.^® 

Property acquired for another improvement. Un¬ 
der some statutes, the cost of properties acquired 
before the enactment of the improvement ordinance 
and charged against other improvements may not 
be included in the assessment for the present im¬ 
provement but, under other statutes which have 
been held not constitutionally objectionable,^® a 
municipality may include in an assessment the cost 
of property acquired for a prior improvement, pro¬ 
vided such property is a necessary and constituent 
part of an integrated plan.i® 

Acquisition of land hy condemnation proceedings. 
Under express charter or statutory authority the 
amount of compensation awarded to landowners for 


property taken for the construction of a public im¬ 
provement may constitute an item of the cost of the 
improvement which should be included in the assess¬ 
ment and, even in the absence of express au¬ 
thority, it has been held that the amount of compen¬ 
sation awarded landowners for land taken for a 
public improvement should be included in the as¬ 
sessment as a part of the cost of the improvement,^® 
whether the fee^® or only an easement®® is taken for 
the purpose of the improvement; and, under a stat¬ 
ute providing that, when the property of a turnpike 
road is acquired by a municipal corporation, such 
provision for the cost thereof may be made as is 
provided in respect of the cost of grounds for 
streets and other highways, it has been held that, 
when a turnpike road lying within the city limits 
has been condemned by the city, the damages award¬ 
ed to the owners may be assessed on abutting prop- 
erty.®i On the other hand, it has been held that 
compensation paid to a landowner for lands taken 
by condemnation proceedings to open a street can¬ 
not be assessed back on his remaining land where 
it is expressly provided by constitution that, when 
private property is taken for a public use, compen¬ 
sation shall be made to the owner in money with¬ 
out deduction for benefits to any property of the 
owner.®® 

Wlicrc condemnation proceedings to acquire land 
. for a local improvement arc necessary, the cost of 
the proceedings should not be included in the as¬ 
sessment in the absence of clear statutory authority 
to do so,®® and then only to the extent provided for 
by statute;®*^ but in some jurisdictions the statutes 
are held to confer authority to include the cost of 
such proceedings in the assessment.®® 


la N.J.—DeWitt V. Rutherford, 31 
A. 228, 67 N.J.Law 619. 

11 . Ga.—^Avery v. Atlanta, 13*6 S.B. 
789. 163 Oa. 691. 

44 C.J. p 646 note 67. 

12 . Mo.—State v. Thomas, 211 S.W. 
667, 278 Mo. 86. 

13. Tenn.—'Nashville v. Madison 

Park iMRd Co., 293 S.W. 533, 156 
Tenn. 382. 

lA N.J.—Union Bids. Oo. v. City of 
Newark, 44 A2d 646. 133 N.J.Law 
416, afUrmed 52 A.2d 47, 133 N.J. 
Law 331. 

15. Wls.—City of Milwaukee v. Tay¬ 
lor, 282 N.W. 448, 220 Wls. 828. 

16 . Wls.—City of Milwaukee v. Tay¬ 
lor, supra. 

17. Minn .—Xn re Twenty-Blghth St 
In Minneapolis, 216 N.W. 222, 172 
Minn. 454. 

44 C.J. P 646 note TL 


18. Minn.—^Fairchild v. St Paul, 49 
N.W. 326, 46 Minn. 640. 

19. Minn.—^Fairchild v. St. Paul, su¬ 
pra. 

20. Minn.—-Fairchild v. St. Paul, su¬ 
pra. 

44 as. p 646 note 74. 

21. Ohio.—^Winslow V. Cincinnati, 10 
Ohio Cir.Ct 191, 6 Ohio Clr.Occ. 

.160. 

22 . Ohio.—Cincinnati, etc., R. Co. y. 
Cincinnati. 57 N.F. 220. 63 Ohio St 
465, 49 L.R.A. 666—CarllHio v. Cin¬ 
cinnati, 8 Ohio Clr.Ct.,N.S., 46, 29 
Ohio Cir.Ct 81. 

Payment for property so appropri¬ 
ated must he hy taxation and not by 
OBHOSHment.—Cincinnati, olc., It Co. 
V. Cincinnati, 67 N.B. 229, 62 Ohio 
St 466, 49 L.R.A. 666. 

23. 111.—^Illinois, etc., Canal ▼. Chi¬ 
cago, 12 Ill. 403—^Morris v. Chicar 
go, 11 111. 660. 
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New oliarter provlidon that total 
amount of spocial bcnofll aHsoHs- 
monts shall equal total amount of 
damopTos awarded for property ac¬ 
quired for assussable improvement 
Is to bo elVcctuated by placing cosIh 
and expenses of prooeodlng on bor¬ 
ough when they are expenses of bor¬ 
ough president's oflloe and on city 
when they are expenses of any other 
city agency.—^Xn re Siegfried Place, 
City of Now York, 61 N.Y.S.3d 104. 

24, Ill.—^Rlvor Forest v. Cummings, 
103 N.m 971, 261 IlL 228. 

25, N.Y.—Matter of Rest 214th St, 
128 N.Y.S. 486, 68 Mlsc. 89. 

44 C.jr. p 646 note 80. 

New charter provision does not affectr 
pending street opening proceeding 
N.Y.—^Tn re Avenue L In Borough of 
Brooklyn. City of New York, 16 N. 
Y.S,2d 980, 258 App.Dlv. 808. 
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f. Conseq.iiNitial Damages to Ptoperty 

Consequential damages to property owners from an 
improvement may, under authority conferred by a valid 
statute, be assessed against property benefited by the 
Improvement. 

Consequential damages to property owners from 
a change of grade of a street^fi or sidewalk,^7 the 
widening of a street,28 the vacation of a street,28 
the construction of a tunnel,20 or the making of 
other designated improvements®^ may, under proper 
statutory authority, be assessed against property 
benefited thereby. However, it has been held that, 
in the absence of statutory authority therefor, such 
damages cannot be included in the assessment as a 
part of the cost of the improvement;®® and accord¬ 
ing to other decisions such damages are not charge¬ 
able against the property owners as a part of the 
cost of expenses of the improvement under a con¬ 
stitutional provision that, when private property is 
taken for a public use, compensation shall be made 
to the owner without deduction for benefits to any 
property of the owner.®® Where a statute gives 
power to assess properties benefited by the opening 
of a street only for the purpose of paying damag¬ 
es allowed to persons injured, if no damages re¬ 
sult from the opening there can be no assessment;®^ 
and it has been held that, where a street, which oth¬ 
erwise would have been submerged, was elevated 
more than was necessary, the property benefited 
cannot be assessed in favor of the property damaged 
by the excessive elevation, which in itself did not 
constitute a benefit®® 


g. Expense of Levying, Collecting, and Handling 
Assessment 

In the absence of a statute to the contrary, an as- 
eessment may Include the cost of levying and collecting 
It. 

The cost of levying an assessment cannot be in¬ 
cluded in the assessment where a statute expressly 
forbids doing so;®® but on the other hand, if the 
statute requires the cost of assessment to be includ¬ 
ed therein, it is, of course, necessary to do so.®" 
In the absence of any statutory prohibition, it has 
been held that the cost of levying an assessment is 
properly included as a part of the expense of the 
work;®® but there is authority apparently to the 
effect that express statutory authority is necessary 
for the allowance of this item.®® 

CoUecting and handling €tssessment The cost of 
collecting an assessment is generally held a proper 
item^® as constituting a part of the expense of the 
improvement but, where the statute expressly 
forbids so doing, it is not permissible to include in 
the assessment the cost of collecting it;^® an esti¬ 
mated percentage to pay for collecting an assess¬ 
ment cannot be included where it is not an actual 
expense and there is no showing that it will neces¬ 
sarily be incurred;^® and it is held that part of the 
treasurer’s salary may not be included in the cost of 
streets where a statute mandatorily requires the city 
to elect a treasurer and his official duties include the 
duties of collecting street assessments, keeping 
an account thereof, and paying them out.^^ 


SS. Minn.—Kelly v. Minneapolis 
City. 59 N.W. 804, 67 Minn. 294, 47 
Am.S.R. 605, 26 LuB.A. 92. 

44 G.J. p 646 note 82. 

Blevatloii of street 
Wash.—In re Shllshole Ava, 148 P. 
781. 85 Wash. 522. 

27. Mo.—^Klrkavllle v. Ferguson, 172 
S.W. 4, 262 Mo. 661. 

44 aj. p 64fi note 88 [a]. 

28. Minn.—^In re Twenty-Eighth St 
in Minneapolis^ 216 K.W. 222, 172 
Minn. 454. 

Pa.—^In re Wilmington Ava, 62 A. 
848, 213 Pa. 238. 

28. Pa—^In re Howard St., 21 A. 874, 
142 Pa 601. 

3a CaL—^Barber v. Los Angelea 215 
P. 897, 191 Cal. 253. 

44 CM. p 646 note 86. 

31- Pa—^tn re Mill Creek Sewer, 46 
^ A. 818, 196 Pa 183. 

' 44 aJ. p 646 note 87. 

32. Neb.—Goodrich V. Omaha 4 N. 

W. 424, 10 Neb. 98. 

44 C.J. p 646 note 8a 


3& Ohio.—^McGlynn v. Toledo, 22 
Ohio CirCt. 84, 12 Ohio Cir.Dea 
15. 

44 C.J. p 646 note 90. 

34. Pa—^In re Sycamore Alley, 9 Pa 
Co. 61. 

44 C.J. p 646 note 91. 

35. Wash.—^In re Shllshole Ava, 148 
P. 781, 85 Wash. 522. 

3a Ill.—Gage v. Chicago, 68 N.E. 

184, 196 Ill. 490. 

44 C.J. p 647 note 98. 

37- Mich.—^Thayer v. Grand Bapids, 
46 N.W. 228, 82 Mich. 298. 
aa N.T.—Porter v. Purdy, 29 N.T. 

106, 86 Am.D. 283. 

44 C.J. p 647 note 95. 

Assessment as costs; failure to eol^ 
lect 

Expenses of assessing and levying 
special assessments are part of the 
costs of the proceeding, to be as¬ 
sessed against the lots and parcels of 
land -^hich will benefit as costs, not 
as benefits; and, if such expenses are 
not collected from the special assess- 
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ments because the proceeding is ter¬ 
minated, they must be paid from the 
general fund of the municipality.— 
Mann v. Downers Grove Sanitary 
Diet, 281 Ul.App. 412. 

39. loweu—^Higman ▼. Sioux dty, 
106 N.W. 624, 129 lowa 291. 

40. Mo.—State ex rel. Webster 

Groves Sanitary Dist. v. Smith, 115 
S.W.2d 816. 842 Mo. 865. 

44 C-J. P 647 note 97. 

41. Cal.—Roberts v. City of Los An¬ 
geles, 61 P.2d 823, 7 Cal.2d 477. 

Mich.—^Warren v. Grand Haven. 80 
Mich. 24., 

4a ^U.—^McChesney v. Chlcaga 66 
N.E. 217, 201 111. 844. 

44 C.J. P 647 note 99. 

4a Ohio.—Spangler v. Cleveland, 36 
I Ohio St. 469. 

Attorney’s fees for collecting from 
recalcitrant property owners see 
supra subdivision d of this section. 

44. Ky.—City of Marlon v. Paris, 
35 S.W.2d 311, 237 Ky. 305. 
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h. Interest 

An assessment may Include Interest on money bor¬ 
rowed to make the Improvement; but the original assess¬ 
ment may not include Interest on deferred Installments 
of the assessment where a property owner has a statu¬ 
tory privilege of escaping the payment of any interest 
by making immediate payment of the entire assessment 
against his property. 

Grenerally, an assessment may include interest on 
money borrowed to make the improvement but, 
where bonds have been sold by a municipality to 
raise money in anticipation of a street improvement 
and the proceeds in the meantime have been used 
by it for other purposes, it is not lawful to include 
interest in the assessment;^® and under a statute 
providing that, if a city desires to proceed with any 
improvement to be paid for in whole or in part by 
a special assessment, it may advance the amount of 
the assessment and reimburse itself for money so 
advanced from the assessment, if a city advances 
the price of land taken for an improvement from its 
general fund and incurs no obligation on its own 
behalf or on behalf of the assessment district on 
which interest has accrued or was running, it cannot 
in assessing benefits charge the property owners 
with interest on the money so advanced.^7 

The interest on interest-bearing vouchers issued 
to the contractor is a part of the cost of the im¬ 
provement and may be included in the assessment 
but, where vouchers issued to a contractor by a city 
for work done in constructing a local improvement 
are noninterest-bearing, the city cannot, in making 
a special assessment to pay the unpaid vouchers, in¬ 
clude an amount for interest thereon.^® 

On deferred instaUnients. A statute, as well as 


an ordinance framed in accordance with its terras, 
providing for the division of an assessment into in¬ 
stallments bearing interest at a fixed rate is not 
unconstitutional where it does not impose an ab¬ 
solute obligation on a property owner to pay inter¬ 
est, but allows him to avoid the payment of any 
interest by payment of the whole assessment 
against his property at once.®® While such a stat¬ 
ute does not authorize inclusion of interest on de¬ 
ferred installments in the original assessment,® ^ it 
has been held, apparently in the absence of any spe¬ 
cial statutory regulation of the matter, that, where 
the assessment is made payable in deferred install¬ 
ments, interest on such installments to the time they 
respectively become due is properly included in the 
aggregate amount assessed as being a necessar>' 
part of the expenditure pertaining to the improve¬ 
ment.®® 

§ 1412. Effect of Including Improper Items 

Where legal and Illegal Items are so blended together 
In an assessment that separation thereof is Impossible, the 
entire assessment Is Invalidated; but the assessment is 
valid and enforceable to the extent of the legal Items 
therein where such Items can be separated from Items 
Improperly included therein. 

An assessment containing an improper item may 
be set aside for the purpose of eliminating such item 
and the making of a new assessment.®® As a gen¬ 
eral rule, where an assessment includes costs for 
expenditures in making a local improvement, some 
of whicli are legal and others illegal, and they arc 
so blended together that the separation of the legal 
from the illegal items is impossible, the entire as¬ 
sessment will be invalidated thereby,®^ in the ab- 


4®. Cal.—O. T. Johnson Corporation 
V. Los Ang-elos County, X7 P.2d 
792. 12S Cal.App. 440. 

Mont—Corpiu JUxIb ottsd la Hanson 
V. City of Havre, 114 P.2d 1063, 
1069, 112 Mont 207, 136 A.L.11. 1278 
—Ctorpas JojEls cited la State ex 
rel. Grimth v. City of Sholby, 87 P. 
2d 183, 186. 107 Mont 671. 

44 C.J. p 647 note 8. 

Bate 

(1) Including* In municipal assess¬ 
ment Interest not beyond reasonable 
cost of flnancing improvement Is 
proper.—Kohlreiter v. Mackay, 160 
A. 568, 10 N.J.M18C. 712, alHrmed 166 
A. 1HI3, 110 N.J.Law 448. 

(2) Where the rate of Interest Is 
fixed within the limit provided by 
statute, there Is no valid objection 
to Including interest as part of the 
cost of the Improvement and levying 
assessments therefor.—-Hansen v. 
City of Havre, 114 P.2d 1063. 112 
Mont. 207, 136 A.L.R. 1278. 

Tima 

(1) The aasessn^nts levied by city 
63 C.J.S.—76 


must necessarily include the Interest 
on the bonds to maturity as on es¬ 
sential part of the costs of making 
spocial Improvements.—State ex rel. 
Grlfflth V. City of Sholby, 87 P.2d 
183, 107 Mont. 671. 

(2) It has been held, however, that 
the assessments In question did not, 
and could not, provide for interest 
after maturity of tho bonds.—Slate 
ex rol. Grlfllth v. City of Shelby, 87 
P.Sd 183, 107 Mont. 671. 

(3) Whore state paid city amount 
of assessment on state land for local 
improvements, together with interest 
to date of payment, city eould not 
charge state with additional Interest 
to duo dato of bonds.—Stale v. City 
of Olympia, 18 P.8d 848, 17i W'ash. 
694, adhered to 28 F.2d 1118, 171 
Wash. 594. 

(4) Interest inourred as a result of 
municipal delay In' furnishing a prop¬ 
er statement of cost of highway im¬ 
provement was improperly Included 
in certificate as cost of financing.— 
Union Bldg. Co. v. City of Newark. 

• 1201 


44 A.2d 646, 133 N.J.Law 416, affirmed 
63 A.2d 47, 136 N.J.Law 331. 

46. N.J.—State v. Elizabeth, 87 N. 
J.Law 142. 

47. Wash.—Spokane v. Kraft, 144 P. 
286, 82 Wash. 238. 

46. lU.—Cicero v. Green, 71 N.K. 

884, 211 IlL 241, 247. 

44 C.J. p 647 note 9. 

49. Ill.—Cratty v. Ohioago, 75 N.K. 
348, 217 Ill. 453—Chicago v. IIul- 
bert. 68 N.E. 786, 205 Ill. 846. 

50. 111 .—Gage V. Chicago, 74 N.K. 
726, 216 111. 107. 

44 C.J. p 647 notos 6 [aj, 7. 

51. Ill.—Village of Beverly v. 

Schaorr, 183 N.E. 26, 360 Ill. 178. 

5a. Ohio.—Steese v. Ovlatt, 24 Ohio 
St. 248. 

68 . N.J.—Deamcr v. Borough of 
Bergonflcld, 151 A. 460. 8 N.J.Mlse. 
627—Ohrlsllo v. Borough of Berg- 
enfleld, 16 L A. 449, 8 N.J.Misa 629. 

54. Okl.—Sliarum v. Muskogee^ 141 
l\ 22, 43 Okl. 22. 

44 C.J. p 649 note 15, 
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sence of some statute Which modifies the nile.^^ On 
the other hand, if- the legal items can be separated 
from those which are improperly included in the as¬ 
sessment, the assessment is valid and enforceable to 
that extent and sometimes it is asserted gener¬ 
ally that the mere inclusion of improper items does 
not establish fraud^^ or render the assessment 
void.^^ It has also been held that a meritorious as¬ 
sessment should not be set aside because of the in¬ 
clusion of improper items, the amount of which is 
small and that an assessment which does not 
exceed the benefits will not be set aside because the 
total cost includes items not legally assessable, 
where the excess of the total cost over the entire 
assessment is more than enough to cover such 
items.®® 

§ 1413. Final Estimate or Determination of 
Amount 

Compliance with a statute requiring a final estimate 
of the cost of the Improvement la essential to the validity 
of the assessment; but a minor and nonprejudicial Ir¬ 
regularity in the making of the estimate Is not fatal. 

Where the statute provides for a final estimate 
of the cost of an improvement, there must be com¬ 
pliance with such provision in order to render an 
assessment "valid;®^ but a minor irregularity in the 
making of such estimate, if it in no way prejudices 
the rights of property owners, will be disregarded ;®2 


and the making of a certificate of cost and final 
completion of an improvement is not improper by 
reason of the failure to make and complete an¬ 
other improvement which was proposed and provid¬ 
ed for in separate proceedings and is not an inte¬ 
gral and necessary part of the improvement in 
question.®® 

Where a board has statutory power to review, 
modify, and change the report of an engineer on 
various matters, including probable cost and prob¬ 
able benefits, it does not make a final determination 
when it passes a resolution approving the report.®^ 

§ 1414. Variance from Preliminary Estimate 

A variance In the final coat of the Improvement from 
the preliminary estimate of the cost will not Invalidate 
the assessment unless a different conclusion Is required 
by a charter or statutory provision, or there Is fraud, 
or, It has been held, the variance la se excessive as to 
be unreasonable. 

Where it is provided by charter or statute, ei¬ 
ther expressly or by necessary implication, that the 
cost of the improvement shall not exceed the esti¬ 
mated cost thereof, an assessment for a sum in ex¬ 
cess of the estimated cost of the improvement is, 
under some statutes, invalid;®® and, under other 
statutes and charters, is invalid to the extent of the 
excess.®® On the other hand, where the amount of 
the final assessment is not restricted by charter or 


65. N.Tw—Poth V. New Tork, 45 N.EL 
872, 161 N.T. 16, 

Okl.—Sharum v. Muskogee, 141 P. 
22. 48 OkL 22. 

56 L Ala.—Stovall v. City of Jasper, 
118 So. 4>67, 218 Aia. 282. 

44 CJ. P 649 note 17. 

57. Iowa.—^Meljerlnk's Estate v. 

Lindsay, 213 N.W. 934, 203 Iowa 
1031. 

58. Iowa.—^Meljerlnk’s Estate v. 

Lindsay, 213 N.W. 834, 203 Iowa 
1031, followed in Walter v. City of 
Ida Grove, 213 N.W. 935, 208 Iowa 
1068. 

69. N.T.—People v. Buffalo, 187 N. 
Y.S. 464, 77 Mlsc. 532—^Lewls v. 
New York, 6*1 Barb. 82, 35 How.Fr. 
162. 

60i N.Y.—Greater Newark Associ¬ 
ates V. Newark, 76 A. 746, 79 N.J. 
Law 331. 

61. Ind.—^Klein v. Nugent Gravel 
Co.. 70 N.K 801, 162 Ind. 509. 

44 CJ. p 649 note 20. 
mraMng and oontents of oertUlcata 
Under a partloulcur statute, the 
facts required to be included in a 
certificate of cost and completion of 
the work are the cost of the improve¬ 
ment, the amount estimated as neces¬ 
sary to pay accruing Interest on 
bonds or vouchers Issued to antici¬ 
pate collection, and whether or not 


the work substantially conforms to 
the provisions of the Improvement 
ordinance; but it' Is not specifically 
provided by statute as to how the 
board of local improvements shall 
make up its certificate of cost and 
completion, and it would seem that 
the filln^r of a certified copy of the 
engineer's final estimate of the Im¬ 
provement work as a part of the 
board's certificate would assist In 
simplifying the report and be a sub¬ 
stantial benefit to all persons con¬ 
cerned.—City of Belvidere v. lies, 
161 N.E. 80, 330 111. 31. 

68 . Ind^—^New Albany Gas Light, 
etc., Co. V. Crumbo, 37 N.E. 1062, 10 
Ind.App. 360. 

44 C.J. p 649 note 21. 

£aok of timely objeotions 

(1) On appeal from an order of 
the county court approving a certifi¬ 
cate of cost and final completion of 
improvements, refusal of trial court 
to permit Inquiries concerning issue 
of bonds to be used in connection 
with various Improvements under 
consideration was not error, particu¬ 
larly where no objection covered the 
matter and question was not raised 
In trial court until five weeks after 
case had been closed and on the day 
before data set for final disposition 
of the cause.—City of Chicago v. 
Wacker-Wabash Corporation, 26 N.E. | 
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2d 23, 372 Ill. 621, appeal dismissed 
Wacker-Wabash Corporation v. City 
of Chicago, 61 S.Ct. 14, 811 U.S. 606, 
85 L.Ed. 384. 

(2) Also, a contention that final 
certificate of board of local improve¬ 
ments was void because certificate 
was signed by board’s secretory 
could not be raised on appeal, if not 
raised In trial court, where the de¬ 
fect, If any could readily have been 
cured.—City of Chicago v. Wacker- 
Wabash Corporation, 25 N.E.2d 23, 
872 Ill. 521, appeal dismissed Waclc- 
er-Wabash Corporation v. City of 
Chicago, 61 S.'Ct. 14, 811 U.S. 606, 85 
L.Ed. 884. 

63. Ill.—City of Chicago v. Wacker- 
Wabash Corporation, 26 N.E.2d 23, 
872 Ill. 621, appeal dismissed 
Wacker-Wabash Corporation v. 
City of Chicago, 61 S.Ct. 14, 311 U. 
S. 606, 85 L.Ed. 384. 

Wash.—Cowlitz County v. John¬ 
son, 98 P.2d 644, 2 Wash.2d 497. 

65. Fla—Gainesville v. McCreary, 
63 So. 914, 66 Fla 507. 

Kan.—Gilmore v. Hentlg, 6 P. 781, S3 
Kan. 156. 

66 . Ohio.—^Daehler v. City of Ports¬ 
mouth, 186 N.E. 52, 45 Ohio App. 
16, error dismissed 186 N.E. 65, 126 
Ohio fit. 217. 

44 G.J. p 649 note 24. 
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statute to the amount of the preliminary estimate, a 
variance in the final cost of the improvement from 
the preliminary estimate will not invalidate the as¬ 
sessment,in the absence of a showing of fraud,^^ 
and it has been said that in such a case it is not 
expected that an accurate estimate of the cost of 
making an improvement can be determined in ad¬ 
vance and, since to exceed the estimate does not 
deprive the municipality of jurisdiction,70 the pre¬ 
liminary estimate is merely advisory,7i and, there¬ 
fore, a margin must necessarily be allowed.^^ It 
has been held that the rule that a variance between 
the preliminary estimate and the final cost of the 
improvement will not invalidate the assessment 
should be applied, even though the assessment was 
greatly in excess of the estimated cost, provided it 
is not beyond the bona fide cost of the improve¬ 
ment ;73 but there is authority to the effect that, if 
the variance is so excessive as to be unreasonable, 
the assessment should not be permitted to stand.74 

Some statutes relating to sewer districts limit an 
annual rental charge, constituting a special assess¬ 
ment, to the amount estimated as necessary, but not 
the exact amount required, for interest, sinking 
fund, and maintenance purposcs.73 

§ 1415. Excessive Amount 

An assessment which exceeds the cost of the Im¬ 
provement or a final estimate of such cost, or substantial¬ 
ly exceeds the benefits from the Improvement, Is Invalid 
to the extent of the excess. 

An overassessment of property for an improve¬ 


ment docs not constitute fraud and in a particu¬ 
lar case an assessment may not be so excessive 
as to be arbitrary.77 Where an assessment is 
originally valid, its validity is not affected by a sub¬ 
sequent diminution in the value of the land as- 
sessed.78 

Excess over benefits. Since, as‘ discussed supra 
§ 1407, the amount assessed can in no event sub¬ 
stantially exceed the benefit which the property 
assessed derives from the improvement, an assess¬ 
ment in substantial excess of the benefits received 
is invalid as to the excess,73 and to that extent 
unenforceable.80 Under some charter provisions, 
such an assessment may and should be vacated 
and set aside as being substantially erroneous.®^ 
Also, it has been held that, where property is charg¬ 
ed for an improvement with considerably more 
than its entire assessed value for taxation and 
more than one third of its actual value, and the 
benefit to the property, if any, is negligible, the 
assessment is unreasonable and void.®^ Neverthe¬ 
less, the fact that property has been assessed for 
benefits in excess of the assessed value of the prop¬ 
erty for general taxation is not sufficient to show 
that the assessment for benefits was unreasonable 
or confiscatory, since the property may have been 
assessed for general taxation at a very low valua- 
tion,83 and since it may be presumed that the im¬ 
provement will so benefit the property as to war¬ 
rant an increase in valuation more than equal to the 
amount of the assessment.®^ Furthermore, accord- 


67. pa.—^Borough of Conshohocken 
V. Tracy, Com.Pl., 60 Monlff.Co. 
350, 3G Mun.L.R. 104. 

Utah.—Branlin^ v. Salt Lake Gltyi 
153 P. 995, 47 Utah >296. 

44 C.J. p 650 note 25. 

Wliexa accepted bid was made on 
nait baaia, estimate in councirs rec¬ 
ords of street improvement cost was 
not conclusive of amount assessable 
agrainst abutting landowners.— 
Hoerth y. City of Sturgis, 299 S.W. 
1074, 221 Ky. 836. 

6 & Ky.—Board of Councllmen of 
City of Frankfort v. Jillson, 7 S.W. 
2d 869, 225 Ky. 61. 

N.J.—State y. Guttonberg, 38 N.J. 
Law ^19. 

6 ^ Utah.—^Brantlng y. • Salt LiSko 
City, 163 P. 996, 47 Utah 296. 

44 C.J. p 650 note 27. 

TO. Mich.—Campbell v. City of 
Plymouth, 291 N.W. 231, 293 Mich. 
84. 

Utah.—^Branting y. Salt Lake City, 
153 P. 996, 47 Utah 29G. 

71- Mo.—Kelley y. Morton, 166 S.W. 

840, 179 Mo.App. 296. 

72. Or.—^Miller ▼. Portland, l6i P. 
728. 78 Or. 165. 


73. Wash.—^Vincent v. South Bend, 
145 P. 452, 88 Wash. 814. 

74. Or.—Miller y. Portland, 161 P. 
728, 78 Or. 165. 

44 C.J. p 650 noto 33. 

75. Mo.—State cx rel. W«‘1)Htcr 
Groves Sanitary Sower Biat v. 
Smith, 116 S.W.2d 816, 312 Mo. 
366. 

76. Iowa.—^Inter-Occan RclnBunmPc 
Co. V. Sioux City, 268 N.W. 907, 
219 Iowa 998. 

77- Ark.—^Kelley Trust Co. y. Pav¬ 
ing Improvement Dist. No. 47 of 
m. Smith, 47 S.W.2d 669, 186 Ark. 
397. 

78. Ohio.—Robinson v. City of South 
Fuclld, Com.Pl., 68 N.K.2d 830, af¬ 
firmed 67 N.B.2d 327, 146 Ohio St 
627. 

79- N.jr,— Barkxnan v. City of Hack¬ 
ensack, 177 A. 663, 114 N.J.Law 
506—Carton y. Borough of Nep¬ 
tune City, 196 A. 672, 16 N.J.Mlac. 
6 —Overbridge Realty Corporation 
y. City of Hackensack, 180 A. 666, 
18 N.XMlsc. 702—^In re Widening 
Mulberry St, 166 A. 447, 11 N.J. 
Mine. 295. 

44 ax p 660 note 84. 
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80. Ohio.—^Prlce v. Toledo, 25 Ohio 
Clr.Ct 617. 

44 C.X p 660 noto 36. 

81. N.Y.—^Petition of Taxpayers of 
Twenty-Third Ward of City of 
Roohestor, 240 N.Y.S. 778, 186 Mlsc. 
278. 

82. U.S.—Abernathy v. Fidelity Nat. 
Bank, etc., Co., D.C.Mo., 274 F. 801, 
ftfilrmed, ac.A., Fidelity Nat. Bank 
& Trust Co. v. Swope, 2 F.2d 676, 
rovorsed on other grounds 47 S.Ct 
611, 274 U.S. 123, 71 L.Ed. 969. 

Invalidity of assessment as to excess 
over percentage of value of prop¬ 
erty to which it is limited by stat¬ 
ute see supra S 1409 a. 

Whsra VBliw of property Is nondU 
nsl, reduction of the assessment to a 
nominal amount is proper.—^Village 
of Pelham v. Fotser, 276 N.Y.S. 897, 
243 App.Blv. 681, afllrmed 199 N.H. 
676, 269 N.Y. 669. 

83. D.C.—Thompson ▼. Mooforland, 
33 App.D.a 322, 

84. Cal.—^Hutchinson Co. v. Cough¬ 
lin- 184 P. 436, 42 CalJVpp. 664. 
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in^ to some authorities, the fact that the property 
assessed has no present market value,^^ or the fact 
that the estimated increase in the value of the 
property'because of the improvement does not equal 
or exceed the amount of the assessment,is not 
controlling on the question whether the assessment 
materially exceeds the benefits conferred. 

Excess over amount fixed by ordinance. An as¬ 
sessment for an amount in excess of that provided 
for in a valid ordinance is invalid and unenforcea¬ 
ble as to the excess.^^ 

Excess over cost of improvement or final estimate 
thereof. Where the final estimate of the cost of 
an improvement has been made and approved, an 
assessment in excess of such estimate is invalid.^^ 
Furthermore, if the cost of the work proves to be 
less than such final estimate and assessment, the 
assessment should be reduced accordingly,^^ and a 
proportionate amount should be returned to eadi 
person who has paid a pait of the assessment.^0 

Where the work was done on a unit basis at the 
direction of the city engineer, deductions may be 
made from excessive allowances in respect of pai- 
ticular items but, where the apportionment is 
opened up on the ground of mistake, mistakes 
should be equitably adjusted,and the contractor 
should not be charged with a mistake in allowing 
him for more work or material than he actually 
furnished without also crediting him for furnish¬ 
ing more work or material than that allowed him.^^ 

Contract price. If it can be shown that a con¬ 
tract was let at an unreasonably high price, col¬ 
lection of the entire amount of an assessment will 
sometimes be restrained,but the fact that the 


municipality, without right, canceled a contract for 
an improvement and made a new contract at an 
increased price does not entitle a property owner, 
as against the contractor, to an abatement of the 
amount assessed.^^ 

Engineering fees, as an item of the assessment, 
although high, in view of the amount paid the con¬ 
tractor for the completion of the work, may not 
be so excessive as to amount to a badge of fraud 
but, in an action to correct assessments, an engi¬ 
neer’s fee may be properly diminished in accord¬ 
ance with the apportionment as corrected and in 
strict accordance with the improvement ordinance.®7 

Spoliation, under the rules pertaining thereto 
which obtain in at least one jurisdiction, undoubt¬ 
edly occurs when an assessment is so large as to 
take the entire property to pay for it.®® On the 
other hand, all of the property benefited should bear 
as much of the assessment as the value of the prop¬ 
erty will permit;®® and, during the period when 
the statutes were silent in respect of the point at 
which spoliation is considered to commence, it was 
held that it is only where the cost of the improve¬ 
ment equals the value of the property sought to 
be taxed that the enforcement of the lien for the 
improvement amounts to spoliation,^ and that, if 
the cost of the improvement does not equal the val¬ 
ue of the property sought to be taxed, the courts 
will uphold the assessment and enforce its collec¬ 
tion ;® but the enactment of a statute making void 
the excess of an assessment over one half of the 
value of the lot or parcel assessed has been con¬ 
sidered to fix the point at which spoliation occurs 
and to establish the public policy which the court 
will follow,® even though the assessment in ques- 


85. Ohio.—^Rice v. Incorporated Vil¬ 
lage of Danville. 173 N.E. 621, 86 
Ohio App. 608. 

SOL Ohio.—^Damar Realty Co. v. City 
of Cleveland. 55 N.S2d 805. 143 
Ohio St. 469. 

87. Ill.—Jefferson County v. Mt. 
Vernon. 88 N.E. 1091, 145 Ill. 80. 

44 C.J. p 650 note 40. 

8 & Ill.—^Payne v. South SprlnsTfleld, 
44 N.E. 106. 161 111. 286. 

Md.—^Maryland Trust Co. v. Balti¬ 
more, 93 A. 464, 125 Md. 40. 
Assessment varying from prelimina¬ 
ry estimate see supra § 1414. 

88 . Md.—Maryland Trust Co. v. 
Baltimore. 98 A. 464, 125 Md. 40. 

44 aJ. p 661 note 42. 

Propezty owners axe not lialOe for 
fun amount of an assessment based 
on an estimate In excess of what the 
improvement actually cost.—^Hardy 
V. Waukesha, 181 NW. 852, 146 Wis. 
377. 


£aok of express statutory provision 
for xednotion 

It has been said that there is no 
specific direction in the law for a 
ratable reduction of assessments 
when the estimate is greater than 
the cost proves to be, but that doubt¬ 
less this was considered a self-evi¬ 
dent proposition.—Hardy v. Wauke¬ 
sha, supra. 

90. N.T.—Matter of Schneider, 191 
N.T.S. 9. IS^ App.Div. 444, reversed 
on other grounds 92 NE. 791, 199 
NT. 581. 

91- Ky.—City of Raceland v. McCoy. 

72 S.W.2d 464, 354 Ky. 827. 

98. Ky.—City of Raceland v. Mc¬ 
Coy. supra. 

93. Ky.—City of Raceland v. McCoy, 

I supra. 

94. Wls.—Cook V. Racine. 6 NW. 
352, 49 Wls. 243. 

95. Ky.—Home v. Mehler. 64 S.W. 
918, 28 Ky.L. 1176. 
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98. Or.—Strowbrldge v. City of 
Chiloqum. 280 P. 667, ISO Or. 444. 

Engineering charges as Item of as¬ 
sessment see supra 9 1411 c. 

97. Ky.—City of Raceland v. McCoy, 
72 S.W.2d 454, 254 Ky. 837. 

9a Ky.—City of Paducah v. Nation¬ 
al Cast Iron Pipe Co.. 189 S.W.2d 
671, 300 Ky. 467—Otter v. Barber 
Asphalt Pav. Co., 96 S.W. 862, 29 
Ky.L. 1167—^Louisville v. Bitser, 
78 S.W. 1116, 116 Ky. 869.' 24 Ky 
L. 2268, 61 L.R.A. 484. 

99. Ky.—City of Paducah v. Nation¬ 
al Cast Iron Pipe Co., 189 S.W.2d 
671. 300 Ky. 457. 

1- Ky.—Bardwell v. Gardner, 153 S. 
W. 9, 162 Ky. Ill—Haller v. Bax^ 
her Asphalt Pav. Co., 113 S.W. 516, 
130 Ky. 547. 

a Ky.—Haller v. Barber Asphalt 
Pav. Co., supra. 

44 C.J. p 651 note 48. 

3. Ky.—City of Paducah v. National 



63 C.J.S. 


MVmClPAL CORPORATIONS 


§ 1417 


tion was made prior to the legislature’s declaration 
on the subject.* 

§ 1416. Deduction for Damages or Value of 
Land Dedicated 

Deduction, from an assessment for benefits, of dam¬ 
ages to property resulting from the construction of the 
improvement, or‘of an amount equal to the value of land 
dedicated, Is necessary under some statutes. 

Under some statutes governing assessments for 
improvements, damages to the property owners re¬ 
sulting from the construction of the improvement 
must be deducted from the amount assessed for 
benefits;^ and, independently of any express stat¬ 
utory provisions regulating the matter, it has been 
held that, where benefits are assessed for a street 
improvement before the grade has been established 
and an abutting landowner cannot avail himself of 
the benefits until he adapts his property to the grade 
of the street as subsequently established, the amount 
of the expense incurred in so doing should be de¬ 
ducted from the benefits assessed against him.^ 
On the other hand, where the statute provides a 
method for claiming damages resulting from an im¬ 
provement, damages so resulting cannot be offset 
against benefits from the improvement;^ the fact 
that an abutter has a remedy against the municipal 
corporation for damages from change of grade does 
not affect his liability for a paving assessment 
where commissioners have been appointed by the 


court to make a new assessment and no power is 
given them to adjudicate as to the value of lands 
taken for the improvement, they have no power to 
estimate the value of lands taken and make allow¬ 
ance therefor in determining the amount to be as¬ 
sessed against the landowner for benefits;® and, 
where a township is without power to pay over 
anything but money or improvement certificates in 
liquidating an assessment against it, it is not ob¬ 
liged to credit against this assessment any sum 
awarded as damages by the assessment commission¬ 
ers to a property owner for land taken for the 
improvement,!® unless the debt so created was put 
into the shape of an improvement certificate.!^ 
Qaims for incidental damages by property owners 
which are without merit should be ignored.!^ 

Where land has been dedicated for an improve¬ 
ment, under some statutes the assessment against 
the dedicator must be credited with an amount equal 
to the value of the land dedicated,!® and a neg¬ 
lect of the municipal authorities to certify the value 
of property so dedicated docs not deprive the dedi¬ 
cator of the right to credit on an assessment.!^ 
Where, however, a railroad company, which has 
deeded land to the city, does not specifically ask for 
a deduction because of the transfer, and its prop¬ 
erty is correctly described in the assessment pro¬ 
ceedings, the failure of the city to make a deduc¬ 
tion from the assessment against the railroad prop¬ 
erty docs not render the entire assessment void.!^ 


10. Apportionment op AlSSeshment 


a. Between Municipality and Property Owners Benefited 


§ 1417. In General 

To the extent that It Is not limited by rules per¬ 
taining to benefits or by special constitutional restric¬ 
tions, discretionary power to determine whether the en¬ 
tire cost of a local Improvement shall be paid by the 
general public or by abutting property owners, or 


whether certain proportions of the cost shall be paid 
by the public and such property owners. Is possessed by 
the legislature, or by the municipal corporation when 
conferred on It by statute. 

In the absence of special constitutional restric¬ 
tions,!® it is within the discretion of the legislature 


Cast Iron Pipe Co., 189 S.W.2d 671, 
800 Ky. 467. 

Statutory limitation of asscHsmont 
to peroontaffo of valuo of property 
assossed generally see supra S 
1409. 

4. Ky.—City of Paducah v. National 
Cast Iron Pipe Co., supra. 

5. Md.—Baltimore v. Smith, etc., 
Brick Co., 31 A. 428, 80 Md. 468, 

N.Y.—^Albany Canal Bank v. Albany, 
9 Wend. 244. 

e. N.J.—In re Oration St., 0 N.J.L-J. 
346. 

7. Iowa.—Curtis v. Dunlap, 210 N. 
W. 800, 202 Iowa 588. 

44 C.J. p 651 note 53. 

8 . Ky.—^Bayes v. Paintesville, 179 


S.W. 623, 166 Ky. 679, L.RA.1916n 
1027. 

Mo.—Tjohrum v. Byrnnnnn, 5 Mo. 
App. 481. 

9. N.J.—^Ryerson v. PaHsalc, 40 N.J. 
Law 118. 

la N.J.—Hoboken Land, otr., Co. v. 
Marvin, 17 A. 158, 51 N.J.Law 28.1, 
followed in King v. Marvin, 17 A. 
162, 61 N.jr.Law 298. 

11. N.J.—Hoboken Land, etc., Co. v. 
Marvin, 17 A. 158, 51 N.J.Liaw 285, 
followed in King v. Marvin, 17 A. 
168, 61 N.J.Law 298. 

18. N.J.—^In re Widenlnjg. Mulberry 
St., 166 A. 447, 11 N.J.Misc. 295. 
18. Mich.—^Lowrle, eta, Lumber Co. 
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V. Detroit, 211 N.W. 65. 237 Mich. 
138. 

14. Mich.—Lowrio, etc., Lumber Co. 
V. Detroit, supra. 

15. XJ.S.—Atohlson, T. & S. F. Ry. 
Co. V. City of San Diego, D.C.Cal.. 
34 r.2d 293, afllrmod, O.C.A., City 
of San Diego v. Atchison, T. & S. 
F. Ry. Co., 46 F.2d 11, certiorari 
denied 61 S.Ct. 364, 283 U.S. 830, 
76 L.Ed. 1443. 

16. redevai grant 

A percentage of the cost of the im¬ 
provement may not bo nHsosscrl 
against abutting property whore, al¬ 
though the municipalILy expects a 
grant or contribution from il federal 
agency sufllcicnt In amount to com- 
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to determine whether the general public or property 
owners whose property abuts, fronts on, or is adja¬ 
cent to, a local improvement and is specially bene¬ 
fited at least to the extent of the cost thereof shall 
pay the entire cost thereof,^7 or whether the cost 
shall be apportioned between the public and such 
property owners, and, if so, the proportion to be 
paid by each.i8 Also, a statute vesting discretion¬ 
ary power in a municipal corporation to make such 
a determination is not unconstitutional and the 
power conferred by such a statute may, of course, 
be exercised.20 Where a city, in the exercise of 
express statutory authority, has provided by ordi¬ 
nance that the cost of a particular improvement 
shall be paid wholly by special assessment on the 
property benefited, no part of the cost of the im¬ 
provement may be imposed on the city, either by 
commissioners of assessment or by the courts,^^ 
nor may the city, by a subsequent ordinance, as¬ 
sume a share of the assessments levied by it;^^ 
and, by parity of reasoning, where, in the exercise 
of such authority, a city has manifested its inten¬ 
tion by ordinance that such an improvement shall 
be constructed solely at public expense, it cannot 
assess any part of the cost against abutting own- 
ers.*^^ On the other hand, the duties and responsi¬ 


bilities of a municipal corporation, in this respect, 
cannot be shirked or delegated-^^ in the absence of 
some express provision to that effect and, where 
the legislature has provided several methods by 
which a municipality may defray the cost of a lo¬ 
cal improvement, an assessment not in accordance 
with any of the methods designated is invalid.*® 
In making an apportionment, the municipality 
should take into consideration all the circumstances 
and conditions of each improvement and fix such 
a percentage to be borne by the municipality as 
would be equitable and just.*^ 

Where it is permissible to assess the entire cost 
of an improvement against property specially ben¬ 
efited, the owners cannot object that only a small 
part of the cost was assessed against the munici¬ 
pality.** 

Primary or secondary benefit to abutting property 
or public. Where the special or peculiar benefits 
are substantially equal to the charge, the legisla¬ 
tive authority may impose the entire cost of the 
improvement on the property specially benefited,, 
even though a secondary or incidental benefit may 
also result to the public;** but, if the situation is 
reversed, and the incidental benefit results to the 


ply with a constitutional reaulrement 
that the municipality pay at least 
one half of the cost of the Improve¬ 
ment, the federal agency has not 
made an outright grant of funds, but 
Instead has stipulated that It is un¬ 
der no obligation to complete the 
project.—Coward v. Nettles, 14 8.12. 
2d 5&1, 197 8.C. 84. 

17. Fla.—^Atlantic Coast Line R. Go. 
V. City of Lakeland, 116 So. 669. 
94 Fla. 847. 

44 C.J. p 651 note 60. 

Due process of law see Constitution¬ 
al Law 9 661. 

Street Improveanont 

The legislature may authorize as¬ 
sessment of the entire cost of a 
street Improvement on property 
fronting thereon, provided the CU9- 
sessment does not exceed the benefits 
to the property from the Improve¬ 
ment.—City of Dallas v. Firestone 
Tire & Rubber Co., Tex.Clv.App., 66 
S.W.2d 729, error refused—44 CLJ. p 
661 note 60 [b]. 

1& Fla.—^Howarth v. City of De 
Land, 158 So. 294, 117 Fla. >692, 
followed In Stewart v. City of De 
Land, 168 So. 800, 117 Fla. 706— 
Atlantic Coast Line R. Co. v. City 
of Lakeland, 116 So. 669, 94 Fla. 
847. 

44 C.J. p 661 note 60. 

Statute Axing pzoportloii aooozdad 
alfaot 

La.—State ex rel. Harman v. Thom- 
an, 116 Sa 688, 166 La. 412. 


Charter provision flxlBg proportion 
appUes to entire cost of the improve¬ 
ment—^Hlll V. City of Calhoun, 171 
S.B. 469, 47 Ga.App. 758. 

cost of culvert of Incomplete 
streofe improvement may properly be 
apportioned as though the entire 
street had been completed.—City of 
Hazard v. Adams, 17 S.W.2d 708, 229 
Ky. 598. 

zratnre of city’s liability 
Statutory liability of city for cost 
of paving laid opposite privately 
owned triangular or other irregularly 
shaped lots. In excess of benefits ac¬ 
cruing to such lots, was Imposed by 
law and was not contractual.—^Hood 
V. Jones, 60 P.2d 1124, 174 Okl. 872. 

19. Fla.—^Atlantic Coast Line R. Co. 
V. City of Lakeland, 116 So. 669, 94 
Fla. 847. 

44 CJ. P 662 note 62. 

Ziack of discrimination 
A statute givmg a city authority 
to decide whether to assess the cost 
of an Improvement against abutting 
owners or to pay the cost Itself is 
not objectionable an discriminating 
between property owners.—Tapp v. 
Johnson, 192 S.W. 604, 174 Ky. 682. 

90. Cal.—Allen v. City of Los An¬ 
geles, 291 P. 898, 210 Cal. 286. 

Ky.—^Boston v. City of Augusta, 28 
S.W.2d 609, 284 Ky. 500. 

Pa.—City of Harrisburg v. Stroh, 96 
Pa.Super. 1. 

44 C.J. P 652 note 62. I 


Subject must be referred to In 
body of ordinance In order to Include 
sidewalks in ordinance apportioning 
costs of Improvements between the 
city and property owners.—City of 
Paris V. Fuhrman, 10 S:W.2d 475, 226' 
Ky. 72. 

81. Wash.—Spokane v. Curtiss, 120' 
P. 70, 66 Wash. 656. 

88 : U.S.—^Brown-Crummer Inv. Co. 
of Wichita, Kan., v. City of Flora- 
la, D.C.Ala., 66 F.2d 288. 

83. Pa.—Carlisle v. Welsb^ 74 Pa, 
Super. 266. 

44 C.J. p 662 note i66. 

9ft. Mich.—Scovill V. TpsllanU, 174 
N.W. 189, 207 Mich. 288. 

44 CJ. p 224 note 80 [aj. 

85. Mich.—Scovill V. Tpsllantl, su¬ 
pra. 

44 C.J. p 224 note 80 [a], p 226 note 
94. 

86 . BZy.—^Wioklllfe v. Greenville, 186 
S.W. 476, 170 Ky. 628. 

44 C.J. p 662 note 64. 

87. Ohio.—Wolf V. Cincinnati, 1 
Ohio App. 489, 20 Ohio Cir.Ct.,N.S., 
666 , 84 Ohio Cir.Ct 247. 

aa Wash.—In re Seattle, 106 P. 766, 
67 Wash. 178. 

89. Fla.—City of Ft. Myers v. State, 
117 So. 97, 95 Fla. 704r—AUantlc 
Coast Line R. Co. v. City of Lake¬ 
land, 115 So. 669. 94 Fla. 347. 
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abutting property and the primary benefit to the 
public, to require the abutting property to bear the 
entire expense would amount to an arbitrary 
and unwarranted servitude which may not be im- 
posed.30 To what extent the general traveling 
public and abutting property receives a greater ben¬ 
efit than the other from a street improvement de¬ 
pends entirely on the particular facts.^i 

Where benefit is presumably only to immediately 
abutting property^ the cost of the improvement is 
properly assessed to that property alone, and not 
to the municipality in whole or in part.®^ 

If no special benefits are conferred by an im¬ 
provement, the entire cost must be borne from 
sources other than special assessments for ben¬ 
efits.®® 

§ 1418. Uniformity 

It Is not necessary that the same policy In respect 
of Imposing the entire cost on either the municipal cor¬ 
poration or the abutting property owners, or apportion¬ 
ing It between the municipality and such owners, be 
pursued as to separate and distinct Improvements. 

It has been held a violation of the rule requiring 
uniformity in taxation that a municipal corpora¬ 
tion should construct a portion of a street and 
charge the cost against the municipality, and there¬ 
after charge the cost of constructing another por¬ 
tion of the same street either in whole or in part 
against abutting property owners.®* On the other 
hand, it has been held that there is no unlawful 
discrimination where a city, in exercising an op¬ 
tion granted to it by statute, elects to pay out of 
its general fund, the cost of that part of an im¬ 
provement which is outside an improvement dis¬ 
trict and also elects to assess against abutting prop¬ 
erty in the district the cost of that part of the im¬ 
provement which is within the district.®® Also, it 
has been held that, where a city is empowered by 
statute to adopt one of several methods of defray¬ 


ing the cost of a local improvement, the rule re¬ 
quiring uniformity in taxation does not require that 
a plan once adopted by the city shall be irrevoca¬ 
ble;®* and, accordingly, the fact that a city has 
made one improvement entirely at its own ex¬ 
pense,®*^ or has paid a part of the expense of one 
improvement,®® does not prevent it from making 
another and a distinct improvement to be paid by 
assessments against abutting property owners ei¬ 
ther in whole or in part. Notwithstanding a prior 
ordinance providing that subsequent improvement 
ordinances shall contain a provision that specified 
parts of the improvement shall be paid for by the 
city, the municipal legislative body, in the exer¬ 
cise of discretionary power conferred by statute, 
may change this policy and impose the cost on abut¬ 
ting owners;®* and even though a city has, under 
a permissive statute, enacted a general ordinance 
providing that, within a specified period, the cost 
of all improvements of a certain class shall be paid 
in prescribed proportions by the city and abutting 
property owners, it may, within the specified period, 
enact another ordinance changing the plan of ap¬ 
portionment where in the meantime it has done 
no work and let no contracts in accordance with 
governing statutes so as to entitle it to enforce an 
apportionment against abutting property.** 

§ 1419. Conclusiveness of Apportionment 

The determination of the municipal council or board 
as to apportionment of the cost of an Improvement be¬ 
tween the municipal corporation and owners of property 
specially benefited will not be disturbed by the courts be¬ 
cause of a difference of honest opinion as to what it 
should be; and It Is generally regarded as final and con¬ 
clusive In the absence of fraud, mistake, or arbitrary 
action. 

The determination as to whether the cost of a 
public improvement shall be apportioned between 
the municipal corporation and property owners 
specially benefited thereby*! and, if apportioned, 
the respective portions of the cost to be borne by 


City, ouMde of Improvsmoat district, 
not benelLted 

Where no part of city, except part 
Included In improvement district, re¬ 
ceived benefits of water supply sys¬ 
tem, roduirlng: payment from gener¬ 
al funds would ho unreasonable.— 
Mills V. City of Elsinore, 270 P. 224, 
93 Cal.App. 763. 

sa Pla.—Abell V. Town of XSoynton, 
117 So. 607, 96 Fla. 984—City of 
Ft. Myers v. State, 117 So. 97, 96 
Fla. 704. 

31. U.S.—^Robert Koble Estate t. 
Boise City, D.C.Idalio, 19 F.2d 927. 

S8. Arlz.—^Mosher v. City of PbOBnlz, 
7 P.2d 622, 39 ATlz. 470. 


33. Mo.—City of St. liOuis v. Popo, 
12G S.W.2d 1201, 344 Mo. 479. 

St Ky.—^Tomplclnsvllle v. Mill or, 
241 S.W. 809, 1.06 Ky. 143—Wlck- 
lIlCo V. Oroenville, 186 B.W. 476, 
170 Ky. 628. 

35. U.S.—Xlobort Noble Estate v, 
Boise City, D.aZdaho, 19 F.2d 927. 

36. Ky.—Shaver v, Rloe, 273 S.W. 
48, 209 Ky. 467. 

44 C.J. p 663 note 72. 

37. Pa.—York City v. Eystar, 68 Pa. 
Super. 104. 

44 C.J. p 668 note 78. 

38. Ky.—^Bonar v. Southgate, 284 S. 
W. 1019, 216 Ky. 138. 

1207 


[Miss.—Slingily v. Jackson, 104 So. 
465. 140 Miss. 19. 

39. Pa.—City of Harrisburg v. 
Stroh, 96 Pa.Supor. 1. 

40. Ky.—City of Princeton v. Baker, 
7 S.W.2d 1042. 226 Ky. 219. 

Ordinaaoe oonstmod 
An ordinance was construed not to 
provide a general plan for appor¬ 
tionment of the cost of sidewalk con¬ 
struction.—City of Paris v, Fuhr- 
man. 10 S.W.2d 475, 226 Ky. 72. 

41. Wash.—In re Aurora Avo. In 
City of Seattle, 41 P.2d 143, 180 
Wash. 623, 96 A.L..U. 1374. 

44 CJ. p 653 note 76. 
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the municipality and the property owners so bene¬ 
fited,^ when made by a municipal council or some 
other subordinate board in whom the power to 
determine has been vested by statute, is generally 
held conclusive and final in the absence of evi¬ 
dence of fraud,or bad faith,^^ or actual abuse 
of power,^5 or of a showing that the council or 
board acted arbitrarily,^® or made a mistake of 
fact^^ or law.^® Such a determination will not 
be disturbed by the courts because there may be a 
difference of honest opinion as to what should be 
the decision.^® 

Under a charter so providing, a board, which has 
originally imposed the entire cost on the city and 
a borough, may have absolute power, at any time 


before the final decree in a condemnation proceed¬ 
ing, to reapportion the cost by imposing a part 
thereof on a designated local assessment area.®® 
Where a special tax is laid against property own¬ 
ers for an improvement, under a statute so pro¬ 
viding the determination of the city authorities as 
to whether the city shall bear any part of the cost 
of the improvement, and if so, how much shall be 
assessed against it, is conclusive and not subject to 
review by the court.®! On the other hand, where 
a special assessment is laid against property own¬ 
ers to pay for an improvement, the decision of the 
city authorities as to whether a part of the ex¬ 
pense of the improvement shall be assessed against 
the city and if so, how much, is subject to review 
by the court.®® 


b. Between Property Owners Benefited 


§ 1420. Necessity 

Special asaeaaments against abutting properties spe¬ 
cially benefited by an Improvement may and must be 
properly apportioned aa to such properties. 

Special assessments against abutting properties 
specially benefited by an improvement may®® and 
must®^ be apportioned as to such properties; and 
this must be done properly,®® that is, according to 
some reasonable rule.®® Apportioiunent of the bur¬ 
den, it has been said, is a necessary element in all 
taxation, and any attempt at the exercise of this 


power without it is void.®^ An assessment cannot 
be imposed on an individual.®® 

The right of a property owner to have the as¬ 
sessment apportioned is determined by the fac¬ 
tors existing at the time the improvement is made.®® 
Apportionment of assessfnent against lot or par¬ 
cel of land owned, or subsequently owned, by sev¬ 
eral persons. Where property is owned by several 
persons, it is not permissible to assess a lump sum 
against the lot, but the correct amount should be 
assessed against each owner and his property.®® 


42. Mldh.—^Berston v. Flint, 142 N. 
W. 67$, 176 Mich. 26$. 

44 aj. p 658 note 76. 

43. Wash.—^In re Aurora Ave. In 
City of Seattle, 41 P.2d 143, ISO 
Wash. 628, 96 A.L.R. 1374—In re 
Westlake Ave., 82 P. 279, 40 Wash. 
144. 

44 C.J. p 653 note 77. 

44. Mich.—Berston v. Flint, 142 N. 
W. 676, 176 Mich. 266. 

Wash.—Spokane v. Fonnell, 136 P- 
211, 76 Wash. 417. 

45. U.S.—^Hancock v. Muskoeree, 
Okl., 89 S.Ct. 528. 260 U.S. 464. 63 
L..Ed. 1081. 

46. U.S.->Robert Noble Estate v. 
Boise City, D.CIdaho, 19 F.2d 927. 

Wash.—^In re Aurora Ave. in City of 
Seattle, 41 P.2d 143, 180 Wash. 623, 
96 A.LR. 1874—In re Westlake 
Ave., 82 P. 279, 40 Wash. 144. 

44 C.J. p 663 note 80. 

47. Wash.—^In re Aurora Ave. in 
City of Seattle, 41 P.2d 143. 180 
Wash. 523, 96 A.I,i.B. 1374—~In re 
Westlake Ave., 82 P. 279, 40 Wash. 
144. 

4a N.Tj —^Elwood V. Rochester. 43 
Hun 102, 6 N.Y.Bt.'182. affirmed 25 
K.E. 288, 112 N.T.. 229. 

Wash.—^In re Aurora Ave. in City, of 


Seattle, 4l P.2d 143, 180 Wash. 628, 
96 A.L.R. 1374—^In re Westlake 
Ave.. 82 P. 279, 40 Wash. 144. 

49. Wash.—In re Seattle, 119 P. 6, 
66 Wash. 97. 

BO. N.T.—Tidewater Investinsr Cbr^ 
poration v. City of New York, 36 
N.Y.S.2d 731, affirmed 89 N.Y.S.2d 
995, 265 App.Dly. 998, appeal denied 
41 N.Y.S.2d 193, 265 App.Div. 1053. 

51, Ill.—^Liovingrton v. Gregory, 122 
N.E. 604, 287 Ill. 169. 

44 CJ. p 658 note 83. 

sa Ill.—^Mercy Hospital v. Chlcagro, 
68 N.E. 863, 187 111. 400. 

44 C.J. p 663 note 84. 
mider former Ieffl8lati0]i, no review 

was permissible either in the case 

of special taxes or spe'clal assess¬ 
ments.—^Leitch V. La Grangre, 27 N.E. 

017, 188 Ill. 291—44 C.J. p 668 note 85. 

sa Fla.—^Utley v. City of St Peters- 
burgr, 144 So. 68, 107 Fla. 6. 

W.Va.—City of Moundsville v. 
Brown, 34 S.B.2d 821. 127 W.Va 
602. 

54. Fla.—Ocean Beach Hotel Co. v. 
Town of Atlantic Beach, 2 So.2d 
879, 147 Fla. 445. 

MOnt.—^Morse v. Kroerer, 286 P. 185, 
87 Mont 64. 


6 a Fla—^Davis v. City of Clearwa¬ 
ter, 139 So. 826, 104 Fla 42. 

8 a Fla—^Davis v. City of Clearwa¬ 
ter, supra 
44 C.J. p 653 note 86. 

57. Mich.—Motz V. Detroit, 18 Mich 
495. 

5a Miss.—^Macon v. Patty, 57 Miss. 
378, 84 Am.R. 451. 

6 a Okl.—Yeaman v.' Oklahoma City, 
72 P.2d 367, 181 OkL 43. 

EhibsMiiisiit oreatlOB. of park 
Where a wide strip of land was 
dedicated to the public for street 
uses and a portion was paved on 
each side of the strip, the abutting 
property owners were properly as¬ 
sessed for such improvement, and the 
fact that the center of the strip be¬ 
tween the paved portions was subse¬ 
quently improved as a park did not 
give such owners the right to require 
the municipality to be assessed for 
one half ‘of the cost of the i>avlng 
as an abutting owner of the park.— 
Yeaman 'v.‘ Oklahoma City, supra. 

60. Tex.—^Realty Trust Co. v. Crad¬ 
dock. 112 S.W.2d 440, 131 Tex. 88, 
followed in L. E. Whltham & Co. 
V. Craddock, 112 S.W.2d 444, 181 
Tex 97—Scanlan v. Gulf Bitulithlc 
Co., Gom.App.. 44 S.W.2d 967, 80 
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This rule, however, is not applicable where one 
person is the sole Wder of the record legal title 
and the municipality is without notice of some le¬ 
gal or equitable claim antagonistic to the registra¬ 
tion records of the county.®^ It has been held that, 
where a lot or parcel was undivided and under one 
ownership when the assessment was made, a per¬ 
son subsequently acquiring title to a fractional part 
of the lot is not entitled, either under statute or in 
equity, to an apportionment of the assessment be¬ 
tween the two portions of the lot;®® but it has also 
been held that a court of equity may decree appor¬ 
tionment of the assessment on application of a 
purchaser of a lot in a subdivision platted after 
the making of the assessment,®® and that its juris¬ 
diction to do so is not excluded by a statute af¬ 
fording an administrative remedy to the owner 
of the block or parcel assessed where he proposes to 
subdivide it and desires an apportionment.®^ A 
statute authorizing partition of an assessment 
against lands, assessed in one body, when the own¬ 
ership subsequently becomes divided has been con¬ 
strued to authorize the partition only of an assess¬ 


§ 1421 

ment of future benefits and not of due and unpaid 
installments of an assessment.®® 

Where a parcel of land assessed in the name of 
the owner is subject to two mortgages on different 
parts thereof, appearance, protest, and appeal by 
one mortgagee does not warrant apportionment be¬ 
tween the owner and such mortgagee in that pro¬ 
ceeding, since the municipality is without interest in 
the matter.®® 

§ 1421. Equality and Uniformity of Appor¬ 
tionment 

An apportionment must be made according to some 
fixed and definite rule under which the burdens imposed 
wili be distributed, as far as practicable, equally and 
uniformly on all the property subject to assessment. 

The apportionment must be made by some defi¬ 
nite and fixed rule under which the burdens imposed 
will be distributed, as far as practicable, equally 
and uniformly on all the persons or property sub¬ 
ject to assessment.®'^ This rule applies irrespective 
of the particular method adopted for making an 
apportionment;®® but it applies only to the prop- 
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A.Li.R. 852—^Houston & T. C. R. Co. 
V. Central Texas Securities Corpo¬ 
ration, Clv.App., 68 S.W.2d 685— 
Johnson v. Lindsay, Civ.App., 30 
S.W.2d 655, error dismissed—City 
of Ennis v. Telfair, Civ.App., 22 S. 
\V.2d 327—City of Mexia v. Mont- 
Sromery, CiViApp., 7 S.'VV.2d 694, er¬ 
ror refused. 

44 C.J. P 676 note 90. 

61. Tex.—^Realty Trust Co. v. Crad¬ 
dock, 112 S.W.2d 440, 131 Tex. 88, 
followed in L, E. Whllhan & Co. v. 
Craddock, 112 S.W.2d 441. 131 Tex. 
97. 

Xiaok of BOtioe of ooonpaiioy 

omeers and agents of city. In pav¬ 
ing matters, arc not charged, as a 
matter of law, with notice as to who 
m the past has occupied premises 
abutting on streets proposed to be 
paved, or as to the kind, manner or 
purposes of such occupancy.—Lester 
V. Hudspeth, 184 S.W.2d 467, 143 Tox. 
279—Realty Trust Co. v. Craddock, 
112 S.W.2d 440, 131 Tox. 88, followed 
in L. E. Whltham & Co. v. Craddock, 
112 S.W.2d 444, 131 Tex. 97. 

69. Ala.—Jones v. City of Dothan, 
159 So. G89, 230 Ala. 103. 

63. Ill.—Paul V. City of Rockford, 
283 111.APP. 810. 

64. Ill.—^Paul v. City of Rockford, 
supra. 

86 . Ark.—^Homo Owners' Loan Cor¬ 
poration V. Paving Dist. No. 76, 135 
S.W.2d 69, 199 Ark. 606. 

66 . Ala.—City of Birmingham v. 
Emond, 157 So. 64, 229 Ala. 346. 
Apportioamaat Is matter for ad« 
Justmeat la separate prooeedlag be-1 


[tween the owner and the mortgagoe. 

’ —City of Birmingham v. Emond, su¬ 
pra, 

67. U.S.—Adam Schumann Associ¬ 
ates V. City of New York. D.C.N.T., 
27 F.2d 618. 

Ark.—^Kelley Trust Co. v. Paving Im¬ 
provement Diet. No. 47 of Ft. 
Smith, 47 6.W.2d 669, 185 Ark. 397. 
Fla.—Ocean Beach Hotel Co. v. Town 
of Atlantic Beach, 2 So.2a 879, 147 
Flsu 445. 

Ky.—Andrews Asphalt Paving Co. v. 
Brommcll, 298 S.W. 956, 221 Ky. 
323. 

Mich.—^T. II. Gingrich & Sons v. City 
of Grand Rapids, 239 N.W. 876, 25C 
Mich. 661—^Auditor General v. Kon- 
wlnski, 221 N.W. 125, 244 Mich. 
384. 

Minn.—^In re Third St. Widening, 240 
N.W. 365, 185 Minn. 170. 

44 C.J. p 664 note 89. 

Due proco.ss of law boo Constitution¬ 
al I.aw g 661. 

Equal protection of laws seo Con¬ 
stitutional Law 9 532. 

Assessaieats heia xiot nalawful os 
dlsoxlaiinatory 

Ala.—^Flrst Nat. Bank v. Fountain 
Motor Co., 148 So. 817, 227 Ala. 133. 
Different peroeatages as to slnilar 
items 

Since the Items are similar, thoro 
Is no adequate reason for distinction 
betwoen engineering and odvortislng 
costs and the expense of paving; 
and, If it is equitable to assess only 
twenty-one per cent of the total cost 
of the actual paving against a rail¬ 
way company, then it is quite inequi¬ 
table to assess it forty-seven pcr| 
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I cent of the cost of engineering and 
advertising.—SL Louls-San Francis¬ 
co Ry. Co. V. City of Tulsa, 41 P.3d 
116, 179 Okl. 398. 

Zneqaality hetweea persona paylag 
aad those aot paylag 

(1) Where attempt to create a 
sewer maintenance district proved 
abortive, but many of property own¬ 
ers hod paid taxes on benefits as¬ 
sessed against their property while 
others had rofusod to pay tlio taxes 
so loviod, on act which purported to 
give cities and towns authority to 
take over plant nnd assets of sewer 
districts whose bonded indobtedness 
had boon paid in full, oven if it ro- 
qulrocl use by munlcli^ality of funds 
so obtained for sower malntunancu, 
was uneonstitiltioniil, as applied to 
such district, as requiring part of 
owners to bear an unequal and un¬ 
just burden.—^Ilaraway v. Zambie, 
157 S.W.2d 604, 203 Ark. 550. 

(2) Whore an assessment for a 
sowc'r, mado on the basis that the 
property benofited should pay one 
half of such oxponse, was declared 
invalid, a subsequent assessment, on 
the basis that the property benollted 
should pay two thirds of such ex¬ 
pense, and exempting those who had 
fully paid their former assessment, 
wns unequal and void.—White v. 
Saginaw, 34 N.W. 255. 67 Mich. 33. 

68 . Minn,—In re Third St. Widen¬ 
ing, 240 N.W. 365. 185 Minn. 370. 
Mo.—Hesse-Rix Co. v. Krug, 6 S.W. 

2d 570, 319 Mo. KKO. 

44 C.J. p 665 note 94. 

Mnthods of apportionment see infra 

gg 1423-1435. 
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erty benefited by the local improvement and assess¬ 
ed therefor,® 9 and not to other property in the 
municipality;*^® if any other property than that 
which is assessed is benefited by the improvement, 
the courts in proper proceedings may require it to 
be assessed-*^! 

The method by which the apportionment is made 
must at least be one which it is legally possible 
may be just as between the parties assessed 
and, if not, it is nothing more than an arbitrary 
exaction and not a legitimate exercise of legisla¬ 
tive authority.^® On the other hand, the require¬ 
ment of equality and uniformity is met when the 
assessment is within the limits of the benefits re¬ 
ceived and is just and uniform throughout the cre¬ 
ated assessment district,as where it is uniform 
according to some recognized standard such as 
the value, area, or frontage of the property assess- 
ed.7® 

In making an apportionment, absolute equality is 
not to be expected ;7® a reasonable approximation 
thereto is all that can be required,^^ since the law 
does not attempt an imaginary exactness or go be¬ 
yond the reasonable probabilities,^® and slight or 
trivial inequalities in the assessment will not vitiate 
it.7® A law providing for apportionment may be 
held valid, although in some isolated and infre¬ 
quent cases inequality may result,®® unless it is ap¬ 
parent that the law was framed on a plan not cal¬ 


culated to result in equality of apportionment.®^ 
Also, the fact that particular methods of assess¬ 
ment may, when employed, sometimes result in 
gross inequalities does not ipso facto render such 
methods void where a statute affords to each indi¬ 
vidual property owner his day in court and a right 
to file written objections and, if they are overruled, 
to appeal;®® and evidence tending to show that an 
assessment, as made, was, in many instances, un¬ 
equal and discriminatory does not necessarily sup¬ 
port a suit to set aside the assessment as a whole 
as made on a wrong basis or show that the assess¬ 
ment as a whole was made in such a discriminatory 
manner as to render it arbitrary and void.®® The 
fact that an assessment on some lots is greater 
than their value without the improvement does not 
necessarily show that the assessment is unequal ;®4 
whether particular property is assessed more than 
its proportionate share of the cost of an improve¬ 
ment must be determined by the proportion which 
the assessment bore to the assessment on all other 
property benefited by the improvement, and not by 
comparison with other particular property;®® and 
it has been held that a landowner does not have 
an unqualified right to insist on the reduction of an 
assessment on his land which is only relatively 
too large when compared with an assessment on 
his neighbor’s land, as distinguished from an as¬ 
sessment which is absolutely too large.®® 


reraltliisr from »pxUioatl02L 
of mafthoa to dlvUM ownerglilp 
There Is nothing to Justify the use 
of any standard In such fashion that, 
in the case of two tracts alike In ev¬ 
ery respect relevant to the improve¬ 
ment, the two or three owners of one 
must, In consequence of the division 
of ownership and for no other reason, 
together bear an assessment grossly 
in excess of that of the single owner 
of the other.—In re Third St. Widen¬ 
ing. 240 N.W. 355, 185 Minn. 170. 

69. Ill.—City of Batavia v. Wiley, 
174 N.R 653, 342 Ill. 384. 

44 C.J. p 656 note 9. 

70. Ill.—City of Batavia v. Wiley, 
supra. 

44 O.J. p >666 note 9. 

71. Ill.—Ottawa v. Colwell, 103 N.E. 
573, 260 Ill. 648. 

Eiflect of improper exclusion of prop¬ 
erty on apportionment see mfra 9 
1487. 

72. Mich.—Panfll v. City of Detroit, 
224 N.W. 616, 246 Mich. 149, fol¬ 
lowed In Alexander v. City of De¬ 
troit, 242 N.W. 902, 259 Mich. 241. 

44 C.J. p 656 note 96. 

73. Mich.—Cote v. Highland Park, 
139 N.W. 69, 178 Mich. 201. 


74. Mich.—^Loomis v. Rogers, 163 N. 
W. 1018, 197 Mich. 266. 

75. Ind.—^Hutchins v. Fremont, 142 
N.E. 3, 194 Ind. 74. 

76. Colo.—^Denver v. Kennedy, 80 P. 
122, 467, S3 Colo. 80. 

44 C.J. p 666 note 2. 

77. Mo.—^Hesse-Rix Co. v. Elrug, 6 S. 
W.2d 570, 319 Mo. 880. 

44 C.J. p 666 note 2. 

76. U.S.—Cast Realty, etc., Co. v. 
Schneider Granite Co., Mo.. 36 S. 
Ct. 264, 240 U.S. 66, 60 L.Ed. 523, 
rehearing denied 36 S.Ct 400, 240 
U.S. 65. 60 L.Ed. 1239. 

44 C.J. p 666 note 3. 

Mathematloal reotitiide 
The uniformity demanded Is not 
the mathematical rectitude of equar 
tlon or proportion.—In re Third St. 
Widening, 240 N.W. 355, 186 Minn. 
170. 

Ideal posltioiL of exact egnality has 
not been attained by any system of 
appraising benefits or assessing costs 
for local improvements.—City of Ft. 
Myers v. State, 117 So. 97, 96 Fla. 
704. 

Bxaot unJLfonnlty and equality is not 
oaxHi>ble of human accomplishment 
Mo.—^Hesse-Rix Co. v. Krug, 6 B.W. 
2d 670, 819 Mo. 880. ^ 
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79. Mo.—Commerce Trust Co. v. 

Keck, 223 S.W. 1057, 283 Mo. 209. 
Va.—^Adams v. Roanoke, 46 S.E. 881, 
102 Va 63. 

BO, Wla—^Welse v. Green Bay, 126 
N.W. 681, 143 Wls. 198. 

44 G.J. p 666 note 5. 

81. Minn.—State v. Hennepin Coun¬ 
ty Diet. Ct., 22 N.W. 625, 33 Minn. 
236. 

44 C.J. p 656 note 6. 

83. Wash.—State ex rel. Johnson v. 
City of Dayton, 93 P.2d 909, 200 
Wash. 91. 

83. Ark.—^Kelley Trust Co. v. Pav¬ 
ing Improvement Dlst. No. 47 of 
Ft Smith, 47 S.W.2d 669, 185 Ark. 
897. 

8t Iowa—In re Paving Floyd Park 
Addition, 196 N.W. 697, 197 Iowa 
916. 

85. Ill.—Chicago V. Chicago R. Co., 
118 N.E. 728, 282 IlL 383. 

44 C.J. p 657 note 29. 

88. N.J.—^In re Widening Mulberry 
St, 166 A. 447, 11 N.J.Miec. 295. 
To pnt it in another way, a land- 
owner may not have his own assess¬ 
ment cut down because his neigh¬ 
bor's assessment Is smaller than his 
own, other things being equal, unless 
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Where the improvement results in unequal ben¬ 
efits to different parcels, some method must be 
adopted which will levy the assessment in propor¬ 
tion to the benefits received.*^ 

§ 1422. By Whom Power Exercised 

The apportionment of special assessments Is a legisla¬ 
tive function and the method to be followed is a matter 
of legislative discretion; but the selection of the method 
may be left to the municipal corporation In which the 
improvement Is made. 

The apportionment of special taxes and assess¬ 
ments as between property owners specially bene¬ 
fited is a legislative function and, in the ab¬ 
sence of some special restraining constitutional pro¬ 
vision on the subject,*^ the method of apportion¬ 
ment to be followed is a matter of legislative dis¬ 
cretion and expediency.®® The legislature itself 
may fix or adopt a mode or method of apportion¬ 
ment and there is some authority to the effect 
that it must do so;®® but it is generally held that 
the legislature may leave to the municipal corpora¬ 
tion in which the improvement is made, the selection 
of the method of apportionment®* or it may com¬ 
mit the apportionment to the determination of some 
designated tribunal.®* Also, it has been held that, 
if the legislature has neither provided a method 
of apportionment nor expressly delegated the pow¬ 
er to provide a method to a municipality, the mu¬ 


nicipality when vested with the power of assess¬ 
ment may adopt a method of apportionment;®® 
but it has also been held that, where a charter does 
not designate the owners of property to be assessed 
for a local improvement and neither by its own 
terms nor by delegation of authority to another 
provides for the ascertainment of the proportional 
part of the entire cost which each property owner 
shall be required to pay, there can be no valid as¬ 
sessment.®® 

§ 1423. Methods of Apportionment in Gen¬ 
eral 

Subject to the rules as to benefits, equality, and uni¬ 
formity, any method of apportionment Is valid and may 
be adopted. A method provided by statute must be 
followed. 

Subject to the rules as to equality and uniform¬ 
ity, discussed supra § 1421, the legislature or other 
body acting under its authority may adopt any 
one of several methods of apportioning assessments 
to pay for local improvements.®^ The method 
adopted, however, must have some relation to the 
special benefits from the improvement;®* irrespec¬ 
tive of the plan or method of apportionment fol¬ 
lowed, all special assessments arc fundamentally 
and basically founded on special benefits, without 
which they cannot stand,®® the assessments must 


siuch fact has or may have Injured 
him hy impoains on his land more 
than a proper assessment.—^In re 
Widening Mulberry St., supra. 

87. Fa.—^Borough of Rockwood v. 
Homminger, 161 A. 457, 106 Pa.Su- 
per. 223. 

•14 C.X P 6S4 note 90. 

88. Minn.—Qvale v. City of Will- 
mar, 26 N.W.Sd 699, 223 MCinn. 61. 

44 C.X P 66'6 note 12. 

89. Fla.—Carr v. Kissimmee, 86 So. 
701, 80 Fla. 754. 

44 C.J. p 656 note 18. 

90. Okl.—^Armstrong v. Sewor Imp. 
DlsL No. 1, Tulsa County, 199 P.2d 
1012. 

14 C.J. p G.IG notes 13, 23. 

Particular methods of apportionment 
see infk-a 65 1423-1436. 

91. Tonn.—Memphis v. Hill, 208 S. 
W. 613, 141 Tcnn. 260. 

44 C.J. p 666 note 23. 

98. La.—Crowley v. Acadia Parlnh 
Police Jury, 70 So. 487, 138 La. 4SR. 
601, error dismissed 38 S.Ct. 191, 
245 U.S. 637, 6.2 L.Fd. 624. 

44 C.J. p 656 notes 16 [a], 19. 

93. Flo.—^Anderson v. Ooala, 64 So. 

775, 67 Flo. 204. 62 L.R.A.,N.S.. 287. 
44 C.J. p 666 note 17. 

Apportloiunent may he delegated to 
oity engineer in so far as it Involves 


a mere computation of each assess¬ 
ment on full data before him, as 
where the basis of the apportion¬ 
ment is flxed, the cost of the im¬ 
provement Is ascertained, and tho 
plans and drawings furnish the nec¬ 
essary Information as to the frontage 
of each piece of property.—City of 
Rockwood V. Cincinnati, N. O. & T. 
P. Ry. Co., 22 S.W.2d 237, 160 Tcnn. 
31. 

94. U.S.—^Bauman v. Ross, App.D.C., 
0 7 S.Ct. OO-G, 167 U.S. 548, 42 L.Bd. 
270—In re Metropolitan Park 
Com'rs, 116 N.B. 222, 237 Moss. 
183. 

Power and duty held delegated to sn- 
proxne court 

N.Y.— In re Sixth Avenue Rlcvated 
R. R.. 38 N.y.S.2d 730, 26.'; App.Dlv. 
200 . 

Sewer oonunlsaioners hiul Jurisdic¬ 
tion, under a statute, to apportion 
the amount of benefit.—Ft rguson v. 
Stebblns. 33 N.Y.S.2d 73, 177 Miso. 
498. 

96. Kan.—Gilmore v. Hontig, 5 P> 
781, 33 Kan. 166. 

44 C.J. p G66 note 20. 

98, Tex.—^Ei l*a 80 v. Mundy, 20 S. 
W. 110, 86 Tor. 316. 

97. Colo.—Santa F5 Land Imp. Co. 
V. City and County of Denver, 2 
P.2a 238, 89 Colo. 309, followed In 
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McFOrlane v. City and County of 
Denver, 8 P.2d 1112, 90 Colo. 320. 
Minn.—In rc Third St Widening, 240 
N.W. 366, 186 Minn. 170. 

44 C.J. p 666 note 23. 

‘'UAlt rule” 

Appllration of "unit nilo*' in as¬ 
sessment proceedings did not inter¬ 
fere with oxerclsQ of independent 
Judgment by oommlssionora, and 
therefore did not result in Injustioo 
to owner of portion oC land assessed. 
—Tioard of Park Com’rs of City of 
Mlnnearxills v. Brcmner, 263 N.W. 
451, 190 Minn. 634, rehearing denied 
253 N.W. 761, 190 Minn. 634. 

88. Ija.—iragmann v. City of New 
Orleans, 182 So. 753, 190 La. 796. 
K!x))res8 reaulroment of aj>portlon- 
ment according to benoflts see In¬ 
fra S 1424. 

Disregard of baneflts 
A rule of apportionment which ar¬ 
bitrarily, and in blind obedience to a 
statute or charter, distributes the 
coat of tho Improvement without re¬ 
gard to, or consideration of, tho spe¬ 
cial benefits applicable to the scwural 
and respective parcels or trnels of 
land assessed cannot bo uplwid.— 
IJesso-Rix Co. V. Krug, 6 S.W.2d 670, 
319 Mo. 880. 

99. Colo.—Santa FO I^and Imp. Co. 
V. City and County of Denver, 2 P. 
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be confined to property specially benefited by the 
improvement,^ and must not substantially exceed 
the benefits conferred;^ and if the application of 
any one method results in an assessment in sub¬ 
stantial excess of the benefits received from the 
improvement,3 or, as expressed in some cases, ex¬ 
ceeds so grossly the value of the work to the prop¬ 
erty as to amount to spoliation^ or confiscation,® 
the assessment is invalid and cannot be sustained. 

Generally speaking, the assessment may be ap¬ 
portioned according to frontage, area, value of, or 
estimated benefits to, the property assessed, or ac¬ 
cording to districts or zones,® or on any other rea¬ 
sonable basis that is fair, just, and equitable.^ 

It is proper to provide different units for the ap¬ 
portionment of the cost of different kinds of im¬ 
provements;® where one improvement district in¬ 
cludes a number of improvements, the assessment 
as to some may be made according to area and as 
to others according to frontageand, under some 
statutes, different methods may be employed as to 


different parts of the territory benefited by the same 
improvement where part of the territory is, and 
part is not, laid off in well-defined areas,i® or part 
is urban and part is rural.^^ A difference in traf¬ 
fic conditions warrants a legislative grouping of 
major streets into a separate class and legislative 
provision for apportionment of the cost of improv¬ 
ing such streets by a method differing from that 
employed in apportioning the cost of improving 
streets generally.^® 

The law governing the method of apportionment 
at the time the contract for a local improvement 
was entered into governs the method of apportion¬ 
ment, although before the completion of the work 
the law was changed. 

Following statutory method. Where the method 
of apportionment is provided by statute, the statu¬ 
tory method must be followed and the use of any 
other method than that so provided will ordinarily 
invalidate the assessment under statutes of this 
character, nothing is left to the discretion of the 


2d 288, 89 Colo. 809, followed In Mc- 
Farlane v. City and County of Den¬ 
ver, 8 P.2d 1112, 90 Colo. 320. 

Basis for Imposing special assess¬ 
ments generally see supra § 1291. 
1 . Minn.—^In re Third St. Widening, 
240 N.W. 856, 186 Minn. 170-~State 
V. Ely, 161 K.W. 546, 129 Minn. 40, 
Ann.Ca8.19l6B 189. 

Necessity of special benefit to prop¬ 
erty generally see supra f 1870. 

5. IlL—Staunton ▼. Bond. 118 N.E. 
47, 281 Ill. 668. 

3Iinn.—In re Third St. Widening. 240 
N.W. 855, 186 Mmn. 170. 

Va.—Southern By. Co. v. City of 
Richmond, 8 S.E.2d 271, 176 Va. 
808, 127 A.LI.R. 1868. 

General rule as to assessment not 
exceeding benefits see supra S 
1407. 

3. U.S.—Norwood v. BaJser, Ohio, 19 
S.Ct. 187, 172 U.S. 269, 43 L..Ed. 
443. 

44 C. J. p 657 note 33. 

4. Mo.—^Morse v. Westport, 33 S.W. 
182. 

44 C.J. p 667 note 34. 

Bm Gcl—^A tlanta v. Hamlein, 23 S.E. 

408. 96 Oa. ZBl. 

44 C.J. p 667 note 86. 

6 . Pla.—City of rt Myers ▼. State, 
117 So. 97. 96 Ela. 704. 

44 C.J. p 666 note 24. 

Combination of frontage and area 
see infra 6 1432. 

Assessment Is not Ipso facto la- 
validated by method of distributing 
the cost, whether by front foot or 
by area or by a zone system.—State 
ex rel. Johnson v. City of Dayton, 93 
P.2d 909, -200 Wash. 91—Gerlaoh v, 
Spokane, 124 P. 121, 68 Wash. 689. 


I Soaea 

(1) There is no constitutional ob¬ 
jection to division of the area receiv¬ 
ing special benefits into zones con¬ 
sisting respectively of land which 
will receive a more direct and spe¬ 
cial advantage than land In the re¬ 
mainder of the area which is bene¬ 
fited by more remote means, and de¬ 
termination of the proportion of the 
assessment to be levied in each zone. 
—In re Opinion of the Justices, 169 
N.E. 70, 261 Maas. 566. 

(2) Assessment commissioners’ 
limitation of zone of assessments for 
widening street to one hundred feet 
therefrom was not objectionable 
where it was not irrational or in¬ 
equitable.—^In re Widening Mulberry 
St.. 166 A. 447, 11 N.J.Mi8C. 296. 

7. Pla.—^Davis v. City of Clearwater, 

139 So. 826, 104 Fla 42—City of 

Ft. Myers v. State, 117 So. 97, 96 

Fla 704. 

44 C.J. p 667 note 26. 

Fair and legal method 

(1) Any method of apportionment 
which is fair and legal may be 
adopted.—Ghlmore v. Hentig, 6 P. 781, 
33 Kan. 156—44 C.J. p 666 note 20. 

(2) This la so even though the 
method adopted may differ from the 
one customarily used by the munici¬ 
pality.—^Lyon V. Hyattsville, 103 A. 
104, 126 Md. 306, Ann.Ca8.1916E 766. 
Beslgu of statute 

A statute relating to method of ap¬ 
portioning costs of original construc¬ 
tion of streets was held designed 
to provide for apportioning costs on 
equitable bases.—^Hommon v. City of 
LouisvUle, for Use and Benefit of 
Breslln Const. Co, 162 S.W.2d 268, 
287 Ky. 4. 


Possibility of inequity la ecctreme 
case 

Fact that local Improvement as¬ 
sessment is made under fixed rule 
which in extreme cases might be in¬ 
equitable does not make assessment 
bad where inequities do not exist.— 
St. Louls-San Francisco Ry. Co. v. 
City of Tulsa, 41 P.2d 116, 179 Okl. 
398. 

HBatter not involved in detezminlng 
equity of plan 

It has been held that whether ans' 
property is assessed more than it 
is benefited is not involved in de¬ 
termining whether the plan of dis¬ 
tribution of assessments is equitable 
—City of Batavia v. Wiley, 174 N.E. 
653, 342 Ill. 384. 

& Ky .—City of Morehead v. Ken- 
nard, 61 S.W.2d 14, 249 Ky. 476. 

9a EEawaii.—Von Damm v. Conkling* 
23 Hawaii 487. 

44 C.J. p 667 note 28. 

10. E^.—Hammon v. City of Louis¬ 
ville for Use and Benefit of Brealin 
Const Co., 162 S.W.2d 268, 287 Ky. 
4. 

11 . Pa—^In re Sewer District No. 
4, Nether Providence Township, 18 
A.2d 128, 148 PaSuper. 286. 

Inapplicability of front-foot method 
to rural property see inftra 9 1430 b. 

12 . Ky.—Henry Bickel Co. v. City 
of Louisville, 137 S.W.2d 717, 282 
Ky. 38, 127 A.L.R. 1084. 

13. Cal.—^Houston v. McKenna, za- 
Cal. 660. 

14. N.J.—Carton v. Borough of Nep¬ 
tune City, 196 A. 672, 16 N.J.Mlsc. 
6 . 

Pa—^Borough of Williamsburg v. 
Bottenfleld, 90 PaSuper. 293i. 
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municipal authoriticsiB and they have no power 
to depart from the rule prescribed.^® However, it 
has been held that the adoption of a method of ap¬ 
portionment other than that prescribed by statute 
will not invalidate the assessment where the re¬ 
sult reached is the same as that which would have 
been attained by following the method prescribed 
by statute.i7 

Under some statutes, although an assessment is 
against a railroad company and not against its 
specific property within an improvement district, 
the proportionate amount which the railroad com¬ 
pany must pay is determined by the method applica¬ 
ble to abutting property.^® 

§ 1424. Benefit to Property 

The method of apportioning assessments according to 
benefits must be used when required by statute or char¬ 
ter. Where this method Is used, the location of the lots 
benefited and all other factors and circumstances affect¬ 
ing the proportionate benefits should be considered, and 
the assessments may or may not be uniform accordingly 
as the benefits to the lots are equal or different. 


Assessments to defray the cost of local improve¬ 
ments may be apportioned according to the benefits 
conferred on the property assessed;^® and they 
must be so apportioned"®® where apportionment ac¬ 
cording to this method is required by statute or 
charter;®! but, where a charter is adopted under 
a home-rule act, a section thereof relating to as¬ 
sessments is not unconstitutional and void because 
it does not provide that assessments must be made 
in proportion to benefits.®® 

Where this method of assessment is employed, 
assessments should be imposed equally on all prop¬ 
erty equally benefited by the improvement.®® On 
the other hand, a uniform assessment on lots may 
be set aside®^ or its collection enjoined®® where 
the advantages to the lots or parcels of land vary; 
and the fact that lots are assessed in various per 
cents does not show that they have not been as¬ 
sessed according to relative benefits.®® All of the 
factors and varying circumstances which relate 
to and may affect the proportionate benefits re¬ 
ceived should be taken into consideration ,H®7 and 


AVaah.—Towers v. City of Tacoma, 
276 P. 888. 151 Wash. 577. 

44 C.J. p 657 note 37. 

16. S.D.—-Bailey v. Sioux Falls. 132 
N.W. 703. 28 S.D. 118. 

le. Minn.—State v. Ramsey County 
Diet. Ct.. 11 N.W. 138. 29 Minn. 
62. 

17. Mont.—Beck v. Holland, 74 P. 
410, 29 Mont. 234. 

44 C.J. p 658 note 40. 

18. Colo.—House v. Board of Com’rs 
of Larimer County, 300 P. 998. 89 
Colo. 196. 

19. Fla.—^Atlantic Coast Line R. Co. 
V. City of Winter Haven. 161 So. 
321. 114 Fla. 26. 

N.J.—Maywood Land Co. v. Town¬ 
ship of Rochelle Park, 181 A. 696. 
18 N.J.Mi80. 841. 

Wls.—George WlUlams College v. 
Village of Williams Bay, 7 N.W.2d 
891, 242 Wls. 311—^Armory Realty 
Co. V. Olsen, 246 N.W. 613. 210 
Wls. 281. 

44 C.J. p 668 notes 41, 42. 

This method is generally recog¬ 
nised as fadrest basis for making 
assessments.—M. K. & T. Ry. Co. v. 
Tulsa, 238 P. 462. 118 Okl. 21. 

Assessments are not arULtnuelly 
made where no other consideration 
than that of benefits enters into the 
fixing of the proportionate amount 
of assessments on the various par¬ 
cels of land,—^Marks v, City of De¬ 
troit, 224 N.W. 619, 246 Mich. 617. 

This method is not prohibited by 
oonstitntional provisioii that assess¬ 
ments shall be '^ad valorem and uni¬ 
form.'*—Klrst v. Street Impr. Dlst. 


No. 120. 109 S.W. 526, 86 Ark. 1— 
44 C.J. p 659 note 44. 

20 . Conn.—Bishop v. City of Meri¬ 
den, 162 A. 846. 115 Conn. 624. 

Ill.—City of Springfield v. Gillespie, 
167 N.E. 61. 836 Ill. 388. 

N.Y.—In re Public Park on Dupont 
Street and Extending Commercial 
Street In Borough of Brooklyn. 
City of Now York. 234 N.Y.S. 694, 
134 Misc. 120. 

Fair proportion 

City cannot recover by assossment 
against property owner for improve¬ 
ments more than fair proportion of 
actual special benefits received repre¬ 
senting per cent of total benefits 
necessary to bo assessed.—^Bishop v. 
City of Meriden. 162 A. 846. 115 Conn. 
624. 

2 L Fla.—City of Ft. Myers v. State, 
117 So. 97. 95 Fla. 704. 

Iowa.—^Finkle v. City of MorshoJl- 
town. 218 N.W. 618. 206 Iowa 

918. 

N.J.—Carton v. Borough of Neptune 
City. 196 A. 672, 16 N.J.Misc. 5. 
N.Y.—In re Sixth Avenue Klevoted 
R. R,, 38 N.Y.S.2d 730. 265 App. 
Dlv. 200—In re Sixth Ave. Ele¬ 
vated R. R.. Borough of Manhattan. 
City of New York, 60 N.Y.S.2d 
363, 181 MJso. 1028. 

Okl.--^rier v. City of Tulsa, 288 P. 

967. 14$ Okl. 244. 

44 CJ. p 668 note 41. 

^ Mich.—Graham v. City of Sagi¬ 
naw. 27 N.W.2d 42, 817 Mich. 427. 

23. Ill.—City of Springfield v. Gil¬ 
lespie. 167 N.E. 61, 836 Ill. 883. 
Lots on both sides of street 
Where a street improvement is of 
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equal benefit to lots on both sides 
of the street, a higher per cent of 
the oost of the improvement should 
not be assessed to lots on one sidi* 
of the street than to the lots on the 
other side.—In ro California Ave. 
Local Imp. Dlst No. 676, Everett, 
190 P.2d 788, 30 WaBh.2d 144. 

2 ^ N.J.—^Frevert v. Bayonne, 42 A. 
773. 63 N.J.Law 202. 

25. Ohio.—Muns v. Myers. 28 Ohio 
Cir.CtN.S. 190. 

44 C.J. p 658 note 41 [b]. 

26. Wash.—Gerlach v. Spokane, 14 7 
P. 870, 85 Wash. 129, 124 P. 121. CS 
Wash. 589. 

27- Ark.—Turner v. Adams, 10 S. 
W.2d 41, 178 Ark. 67—Sols v. Pav¬ 
ing Dint No. 1 of McGohee. 292 
R.W. 133, 173 Ark. 246—Kirst v. 
Street Imp. Diet No. 120, 109 S.W. 
626, 86 Ark. 1. 

N.Y.—In ro Sixth Avenue Elevated 
R. R., 38 N.Y.S.2d 730, 265 App. 
Div. 200—In re Sixth Ave. Ele¬ 
vated R. R., Borough of Manhat¬ 
tan, City of New York, 60 N.Y.S.2d 
363. 181 Misc. 1028. 

Depth of property 

Iowa.—^Benshoof v. Iowa Falls. 156 
N.W. 898, 175 Iowa 30. 

44 C.J. p 668 note 41 [c]. 

Nearness to street comer or inter, 
section 

Mich.—^Lambrecht v. City of Detroit, 
250 N.W. 316. 264 Mich. 677. 
Presence of street oar line on part, 
and absence on another port, of 
street improved 

Minn.—Hughes v. Fanisworth, 163 
N.W. 626. 137 Minn. 296. 

44 C.J. p 658 note 41 La]. 
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the amount assessed on the various lots may prop¬ 
erly differ according to their location.®® Where 
the lots on any street sewered are uniform in 
size and value and are similarly improved or un¬ 
improved, the unit plan may be a compliance with 
a statute requiring apportionment according to 
benefits;®® but where the properties affected vary 
greatly in value and area the unit plan should not 
be used.*® 

Assessment exceeding benefits. The rule, dis¬ 
cussed supra § 1407, that property may not be as¬ 
sessed in excess of the benefits accruing from the 
improvement applies to this method of apportion¬ 
ment ;*1 and, where the cost of the improvement 
exceeds the sum total of the special benefits accru¬ 
ing to the parcels assessed for the improvement, 
the excess must be paid by the municipality out of 
funds collected by general taxation,*® as constitut¬ 
ing a benefit to the municipality at large.** The 


fact that an assessment is greater than the value 
of the property without the improvement does not, 
however, show that the assessment exceeds the ben¬ 
efits accruing from the improvement.*^ 

§ 1425. Value of Property 

While the legislature may provide for apportionment 
of an assessment according to the value of the property 
assessed, this method may not be employed where ap¬ 
portionment according to benefits Is required. 

The legislature may provide that the assessment 
shall be apportioned according to the value of the 
property assessed,®® and provisions of this char¬ 
acter are not arbitrary*® or in violation of the 
federal or state constitutions.**^ The cost of a 
local improvement may be imposed by the legis¬ 
lature, either directly or through a municipal cor¬ 
poration, on property according to valuation;** 
and in the absence of a statutory mode it has been 
held that this method of apportionment may be 


Talus aaia improvamsuts 

(1) The Improvements, If any, on, 
and the value of, the property are 
embraced In the elements to be con¬ 
sidered. 

Ark.—^Turner v. Adams, 10 S.W.Sd 41, 
178 Ark. 67—Selz v. Paving Diet. 
No. 1 of McGehee, 292 S.W. 133, 
178 Ark. 246—^Klrst v. Street Imp. 
Dlst. Na 120, 109 S.W. 626, 86 Ark. 
1 . 

N.Y.—^In re Sewer Dlst. In Village of 
Rlchmondvllle. 32 N.T.S.2d 82, 177 
Mlsc. 814. 

(8) General enhancement In value 
of locality as a whole in which Im¬ 
provement is to be made may be con¬ 
sidered.—^Atlantic Coast Line R. Co. 
v. City of Winter Haven, 161 So. 821, 
114 Fla. 25. 

(8) Assessed valuation need not 
be considered.—^In re City of Belling^ 
ham, 292 P. 113, 169 Wash. 32. 

(4) Apportionment according to 
value, or assessed valuation, alone 
see infra S 1425. 

2 & lowcL—Smith v. Marshalltown, 
196 N.W. 784. 197 Iowa 86. 

44 C.J. p 669 note 46. 

Uattar for consideration 

The variance in distance of certain 
parcels of property in a portion of 
the district, as compared to the dis¬ 
tance of other parcels in the same 
portion, may have some bearing on 
the amount of assessment.—Haskell 
V. Fisk, 76 N.T.S.2d 864, 273 App. 
Dlv. 163, appeal denied 81 N.Y.S.2d 
178, 273 App.Div. 1066. 

Oraduattoii aooordJng to distance 
There la no valid objection to 
graduating benefits by decreasing as¬ 
sessments inversely to distance from 
the Improvement.—^In re Third St. 
Widening. 240 N.W. 866, 186 Minn. 
170. 


Zones 

Apportionment of benefits accord¬ 
ing to zones, and imposing higher as¬ 
sessments on property in a zone 
where the benefit is direct and posi¬ 
tive than in zones where the benefit 
is largely potential, may be proper. 
—^Adam Schumann Associates v. City 
of New York. C.C.AN.Y.. 40 P.2d 
216, certiorari denied 61 S.Ct. 20, 282 
U.S. 888, 75 L.Hd. 746. 

Comer lots 

There Is no impropriety in In¬ 
creasing the levy on comer lots In 
proportion to the increased benefit 
which, m the legislative Judgment 
of the council, they receive.—^In re 
Third St. Widening, 240 N.W. 356, 
186 Minn. 170. 

S9. N.Y.—^In re Sewer Dlst. In Vil¬ 
lage of Rlchmondville, 82 N.Y.S.2d 
82, 177 Mlsc. 814. 

SOU N.Y.—In re Sewer Dlst. In Vil¬ 
lage of Rlchmondville, supra. 

31. Conn.—^Davis Holding Corpora¬ 
tion V. Wilcox, 153 A 169, 112 
Conn. 543. 

44 C-J. p 659 note 50. 

33. N.J.—^Wilson V. Ocean City, 166 
A. 880, 11 N.J.Misc. 325, affirmed 
Wilson V. Mayor, Board of Com’rs 
and City Clerk of Ocean City, 170 
A. 66, 112 N.J.Law 97. 

44 C.J. p 669 note 60. 

Apportionment between municipality 
and property owners benefited see 
supra 5S 1417-1419. 

33. Ind.—^Adams v. Shelbyvllle, 67 
N.B. 114, 154 Ind. 467, 77 Am.S.R. 
484, 49 L.R.A 797. 

Ohio.—^Walsh v. Barron, 66 N.E. 164, 
61 Ohio St 16, 76 ARX.S.R. 364. 

34)1 Iowa.—^In re Paving Floyd Park 

1214 


Addition, 196 N.W. 697, 197 Iowa 
915. 

44 C.J. p 659 note 62. 

35. Fla.—Atlantic Coast Line R. Co. 
V. City of Lakeland, 116 So. 669, 
94 Fla. 347. 

S.C.—Sanders v. Greater Greenville 
Sewer Diet, 44 S.E.2d 185, 211 S.C. 
141. 

44 C.J. p 659 note 63. 

Where nsnol remedies for rednctloiL 
la valnatloiL are reserved to owners 
Mass.—^In re Opinion of the Jus¬ 
tices, 159 N.E. 70, 261 Mass. 656. 

38. Ark.—Kirst v. Street Impr. Dist. 
No. 120, 109 S.W. 626, 86 Ark. 1. 

37. Ark.—^Elrst v. Street Impr. Dlst. 
No. 120, supra. 

44 C-J. p 669 note 66. 

Due process of law see Constitution¬ 
al Law S 661 b. 

Equal protection of laws see Con¬ 
stitutional Law S 632. 
Apportionment among xwrceLi of 
l an d within zones according to valua¬ 
tion for purposes of taxation con¬ 
travenes no constitutional provision 
where the assessment docs not ex¬ 
ceed the amount of the special bene¬ 
fit conferred on each parcel by the 
Improvement.—^In re Opinion of the 
Justices, 169 N.E. 70, 261 Mass. 666. 
Former statute held Invalid 
Wls.—Welch V. City of Oconomowoc, 
221 N.W. 760, 197 Wis. 173. 

38. La.—Hagmann v. City of New 
Orleans, 182 So. 763, 190 La. 706. 
trader authority conferred by stat¬ 
ute, the commission or other gov¬ 
erning body of a municipality may 
select and employ this method, pro¬ 
vided the assessment does not exceed 
the benefits.—City of Ft. Myers v. 
State, 117 So. 97, 95 Fla. 704. 
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adopted by a municipality.®® There is some au¬ 
thority to the effect that such method of assess¬ 
ment is imperative under a constitutional provi¬ 
sion that laws shall be passed taxing, by a uniform 
rule, all property according to its true value in 
money but, on the other hand, it has been held 
that constitutional provisions requiring a uniform 
rule of taxation, and cash valuation, in the local 
assessment of property have no application to local 
assessments for local improvements but relate only 
to the valuation of property and its taxation for 
general purposes. 

Where the statute provides that the cost of an 
improvement shall be levied on the property to the 
center of the block on each side of the street im¬ 
proved, the cost should not be levied one half on 
the property on each side, but the property on both 
sides of the street should be assessed in proportion 
to its value for the entire cost of the work.*® A 
charter provision that a special tax for a local im¬ 
provement shall not exceed a designated per cent 
of the assessed value of the lot, calculating a depth 
to such lot of one hundred and fifty feet, means that, 
if the lot is deeper than one hundred and fifty feet, 
only that depth shall be considered in determining 
whether the tax exceeds the designated per cent 
of its assessed value,^® and does not mean that a 
lot of less than that depth shall bear a smaller tax 
than one of that depth.-*^ 

Under the law of some states, it has been held 
that the amounts of special assessments are not 
determined by the assessed valuation of real es¬ 
tate.^ Where apportionment according to bene¬ 
fits is required by charter or statute, distribution 


of the assessment on the basis of value of the 
property is improper,^® especially where distribu¬ 
tion on the basis of assessed value is proposed and 
it is conceded that assessed value is not the true 
value and that the adoption of the assessed value 
method would result in properties receiving great¬ 
er benefits paying smaller assessments.^^ 

Improvements on property. The general rule 
seems to be well settled that in estimating the value 
of property for the purpose of levying a special 
assessment the value of improvements thereon may 
be excluded,^® but it has been held that, where a 
statute authorizes an assessment based on the value 
of the '‘land,” an assessment based on lots ex¬ 
clusive of improvements is void because the land 
includes structures and improvements thereon;®® 
and it has also been held that, where a tax, as dis¬ 
tinguished from special assessment, was levied on 
a particular district for sewer purposes, improve¬ 
ments could not be excluded from the assessment 
without violating the requirement of equality and 
uniformity of taxation.®® 

§ 1426. Area 

Distribution of an assessment according to the super¬ 
ficial area of the property assessed is a valid method of 
apportionment unless It results necessarily In gross In¬ 
equality or a disregard of benefits. Where a statute re¬ 
quires apportionment according to benefits, area may be 
considered in connection with other elements, but may 
not be applied as the sole test, In determining relative 
benefits. 

The legislature may authorize an assessment ap¬ 
portioning benefits according to the superficial area 
of the properly assessed;'®! and this method is 
usually upheld as not violating state or federal con- 


39 . Kan.—Gilmore v. Hon tiff, 5 P. 

781, 33 Kan. 166—Doufflnna v. 

Craig, 46 P. 197, 4 Kan.App. 99. 

40. Ark.—^Mlontlcello v. Bonks, 2 S. 
W. 852, 48 Ark. 251—Peay v. Little 
Bock, 32 Ark. 31. 

41. Mich.—Mots Y. Detroit, 18 Mich. 
496. 

42. Kan.—Parker y. Atchison, 30 P. 
20, 48 Kan. 574—^Hlalr y. Atchison, 
19 P. 815, 40 Kan. 363. 

43. Mo.—Stifel Y. Brown, 24 Mo. 
App. 102. 

Statutory limitation of assessment 
to per cent of value, or assessed 
value, of lot generally see supra 
S 1409. 

44i Mo.—Stifel Y. Brown, supra. 

45. Neb.—Villaffe of Wlnslde y. 

Brune, 274 N.W. 212, 133 Nob. 80. 
Consideration of value, or assessed 
valuation, in making apportion¬ 
ment according to benefits see su¬ 
pra S 1424. 

40. N.T.—^In re Sixth Ave. Blevated 


B. B., Borough of Manhattan, City 
of Now York, 50 N.Y.S.2d 3C3, 181 
Miso. 1028. 

Wls.-—Liamasco Realty Co. v. City of 
Milwaukee, 8 N.W.2d 372, 24 2 WIs. 
357, rohcarJnff doniod 8 N.W.2d 865, 
242 WIs. 357—Welch v. Clly of 
Oconomowoc, 221 N.W. 760, 197 
Wls. 173. 

47. N.Y.—In re Sixth Ave. Klcvatcd 
B. B,, Borough of Manhatlnn, City 
of New York. 60 N.y.S.2d 363, 181 
Mlsa 1028. 

48. Kan.—^Ransom v. Mlnnick, 142 
P. 934, 93 Kan. 953. 

44 C.J. p 660 note 63. 

Statutory provision for exclusion 
A statutory provision for appor¬ 
tionment according to the valuation 
of land, exclusive of buildings, for 
purposes of taxation does not exceed 
legislative competency.—^In re Opin¬ 
ion of the Justices, 159 N.R 70, 261 
Moss. 666. 


49. Mich.—Walker v. Ann Arbor, 76 
N.W. 394, 118 Mich. 261. 

60. Ill.—^Primm v. Belleville, 69 Ill. 
142. 

61. Fin.—Atlantic Coast Line B. Go. 
V. City of Lakeland, 116 So. 669, 
94 Fla. 347. 

44 O.J. p 660 note 66. 

PXont-foot method dlstlngalshed 
Tho area rule dlffiTs from the 
front-foot method of assesamont in 
that lands are asHOssed thereunder 
regardlens of whether or not they 
adjoin and abut on tho improvement. 
—Hesse-IUx Co. v. Krug, 6 S.W.2d 
570, 819 Mo. 880. 

BiifoILed bUl as controlling 
Word **building8" used In statute 
relating to sewerage asscssinents 
made according to tho superficial 
area of tho property owners' build¬ 
ings in the sewer dlstrlot should 
read ''holdings," in view of enrolled 
bilL—Loulsvlllo Sa N. B. Co. v. Dunn, 
300 S.W. 916, 222 Ky. 422. 
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stitutional provisions.*^ The fact that the lots as¬ 
sessed are of unequal depth does not aifect the va¬ 
lidity of the assessment nor is this method of 
assessment rendered invalid by the fact that prop¬ 
erty in the business section of the city may not be 
assessed for any greater sum than vacant prop¬ 
erty since special assessments are imposed not on 
the basis of value but on the basis of special bene¬ 
fits.®^ An assessment by this method, however, 
must distribute the burdens imposed, as far as prac¬ 
ticable, equally and uniformly on all the persons or 
property subject to assessment,*^® and where the 
area method of assessment results necessarily and 
not merely incidentally in distributing a local tax 
in grossly unequal proportions,®® or where such 
method results necessarily in a disregard of actual 
or probable benefits,®^ neither it nor an assessment 
made according thereto will be upheld. Also, an 
apportionment of benefits according to area ordi¬ 
narily is invalid where another method of appor¬ 
tionment is provided by charter or statute,®® or, at 
least, the area method should not be considered as 
the sole and only test where a statute requires the 
assessments to be levied in proportion to benefits®® 
or requires apportionment according to benefits and 
area;®® but area, although not controlling, may be 


considered in connection with other elements in 
determining relative benefits ;®i and it has been 
said that the mere fact that an assessment, laid 
on property peculiarly benefited in proportion to 
benefits and limited thereto, corresponds with area 
will not overturn the assessment.®® 

Graduation according to distance. In the spread¬ 
ing of assessments on an area basis, it is proper 
to consider distance from the improvement in grad¬ 
uating them downward.®® 

§ 1427. Frontage of Lots 

Particular matters with respect to the appor¬ 
tionment of assessments by the front-foot rule are 
discussed in the sections immediately following. 

Examine Pocket Parts for later cases. 

§ 1428. -"Front-Foot Rule” Defined and 

Explained 

The front-foot rule le e method by which the entire 
cost of an improvement, or tueh part thereof as Is as¬ 
sessed against abutting property, Is Imposed on, and ap- 
portioned to, abutting property according to the front¬ 
age thereof on the improvement. 

One method of apportioning assessments is com- 


AtLtboxlaea manlelpal aetloiL 

(1) The lesrislature may, either 
directly or through a municipal cor¬ 
poration, charge the cost of a local 
improvement, in whole or in part, 
on the property in a district accord¬ 
ing to superficial area.—^Hagmann v. 
City of New Orleans, 182 So. 768, 
190 La. 796. 

(2> Under authority conferred by 
statute, benefits from local improve¬ 
ments may be prorated by the mu¬ 
nicipality according to superficial 
area, if assessment does not exceed 
benefits.—City of Pt. Myers v. State, 
117 So. 97, 95 Fla. 704. 

(3) City of first class, issuing 
sewer bonds under act providing for 
assessments according to area and 
distance to pay cost of Improvement, 
may take preliminary proceedings 
according to such act and apportion 
assessments according to area only, 
as provided by subseQuent act ap¬ 
plicable to every city and town — 
Henning v. City of Casper, 67 P.2d 
1264, 60 Wyo. 1, rehearing denied 62 
P.2d 304, 60 Wyo. 1. 

(4) An ordinance making the area 
drained a unit for apportionment of 
the cost of storm sewers for surface 
drainage is valid.—City of Morehead 
V. Kennard, 61 S.W.2d 14, 249 Ey. 
476. 

Sguave-foot method 

Municipality could divide drainage 
area into sections and assess, by 
square-foot method at graded rates. 


property peculiarly benefited by con¬ 
struction of surface water drain to 
Improve main outlet of drainage sys¬ 
tem serving drainage area.—Maple¬ 
wood Tp. V. Smith, 169 A. 856, 112 
N.J.Law 233. 

62. Kan.—^Board of Com'rs of John¬ 
son County V. Robb, 171 P.2d 784, 
161 Kan. 683. 

La.—^Hagmann v. City of New Or¬ 
leans, 182 So. 753, 190 La. 796. 

44 C.J. P 660 note 69. 

Due process of law see Constitution¬ 
al Law 5 661 b. 

Equal protection of laws see Con¬ 
stitutional Law 8 532. 

58. Mo.—Qilsonite Roofing, etc., Co. 
V. St. Louis Fckir Assoc., 182 S.W. 
667, 231 Mo. 589, 590. 

44 aJ. p 661 note 72. 

Statutory limitation of depth 
Under some statutes the area rule 
IS applicable only where the property 
adjoining the improvement is platted 
or laid off into lots or small tracts 
of a depth of less than one hundred 
and fifty feet.—^Missouri Real Es¬ 
tate & Loan Co., 24 S.W.2d 106, 824 
Mo. 539. 

64. Colo.—^Hildreth v. Longmont, 
106 P. 107, 47 Colo. 79. 

56. Minn.—In re Third St. Widen¬ 
ing, 240 N.W. 856, 186 Minn. 170. 

44 C.J. p 661 note 71. 

66. U.S.—Gast Realty & Inv. etc., 
Co. V. Schneider Granite Co., Mo., 
86 S.Ct. 264, 240 U.S. 65, 60 L.Ed. 
523. i 


Minn.—^In re Third St Widening. 240 
N.W. 355, 185 Mmn. 170. 

Mo.—^Hesse-Rix Co. v. Krug, 6 S.W. 
2d 570, 319 Mo. 880. 

67. Colo.—Santa F4 Land Imp. Co. 
V. City and County of Denver, 2 
P.2d 238, 89 Colo. 309, followed in 
McFarlane v. City and County of 
Denver, 8 P.2d 1112, 90 Colo. 820. 

Mo.—^Hesse-Rlz Co. v. Krug, 6 S.W. 

2d 670, 319 Mo. 880. 

44 C.J. p 661 notes 80, 81. 

5a Colo.—Ellis V. La Salle, 211 P. 

104, 72 Colo. 244. 

I 44 C.J. p 661 note 75. 

59, N.D.—^Robertson Lumber Co. v 
Grand Forks, 147 N.W. 249, 27 
N.D. 656. 

44 aJ. P 661 note 77. 

ea Wash.—^Towers v. City of Ta¬ 
coma, 276 P. 888, 161 Wash. 677. 

61. Ark.—Turner v. Adams, 10 S.W. 
2d 41, 178 Ark. 67. 

Ill.—City of Batavia v. Wiley, 174 
N.E. 663, 842 Ill. 884. 

Wash.—In re City of Bellingham, 292 
P. 113, 169 Wash. 82. 

44 C.J. p 661 note 76. 

68. N.J.—New Brunswick Rubbi^r 
Co. v. New Brunswick St, etc.. 
Com’rs., 88 N.J.Law 190, 20 Am.R. 
380. 

44 C.J. p 661 note 78. 

6a Minn.—In re Third St. Widen¬ 
ing, 240 N.W. 355, 185 Minn. 170. 
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monly referred to as the “front-foot,”®* the “foot- 
front,”®® or the “foot-frontage”®® rule. The appor¬ 
tionment of an assessment by this rule means that 
the abutting owner shall be charged with an equal 
proportion of the entire cost of the improvement 
according to the frontage of his property,®*^ and 
not the cost of the particular square in which the 
lot is situated,®® or the cost of the work done in 
front of the individual lots assessed,®® unless the 
statute provides otherwise.^® This rule is not af¬ 
fected by the depth of a lot,7l the number or char¬ 
acter of improvements thereon,^® or the value there¬ 
of ;73 and a rule which has two major bases, front¬ 
age being one and’depth the other, is not really 
a front-foot rule, but is rather an area rule.^* 

**Running front foot" as used in a statute relat¬ 
ing to assessments for improvements, is the aggre¬ 
gate frontage on both sides of the street.‘7® 


§ 1429. —— Power to Assess by Front-Foot 
Rule and Considerations on Which 
Rule Based 

The front-foot rule Is generally held to be a proper 
and constitutional method of apportionment, the Idea 
underlying the method being that the benefit to abutting 
lots Is generally In proportion to the length of their re¬ 
spective fronts and that, as a rule, this method Is as Just 
and as likely to avoid Inequality as any other method. 

In the absence of some special restraining con¬ 
stitutional provision on the subject,^® and subject 
to well-defined limitations, discussed infra § 1430, 
the front-foot rule has been very generally held 
to be a proper method for apportioning an assess¬ 
ment on abutting property'^^ when provided for 
by statute or charter or by municipal legislation 
under authority delegated by state legislatures;^® 
and it has been held that this method of apportion¬ 
ment may be adopted by a municipality even in 
the absence of express legislative authority.^® 


64. La.—Hinkle v. McGuire, 182 So. 
551. 190 La. 397. 

27 C.J. p 911 note 84. 

65. Pa.—Borough of Berwick v. 
Smethers, 160 A. 148, 105 Pa.Super. 
40. 

66. N.T.—Matter of Klock, 80 App. 
Dlv. 24, 51 N.T.S. 897. 

26 G.J. p 790 note 4. 

67. Mo.—Corpufl d^UEls quoted lu 
City of Higglnsvllle ex rel. and 
to Use of Kasco, Inc. v. Alton R. 
Co., 171 S.W.2d 795, 802, 287 Mo. 
App. 1204. 

44 C.J. p 661 note 82. 
sa Mo.—Corpus dTaxIji quoted In 
City of Higglnsvllle ex reL and to 
Use of Kasco. Inc. v. Alton R. Co., 
171 S.W.2d 795. 802, 287 Mo.App. 
1204. 

44 C.J. p 661 note 83. 

66. Mo.—City of Higglnsvllle ex 
rel. and to Use of Ka«co, Inc. v. 
Alton R. Co., 171 S.W.2d 795, 287 
Mo.App. 1204. 

Assessment on each lot for work 
done opposite It see Inflra g 1435. 

fo. Mo.—^Thornton v. Clinton, 50 S. 
W. 295, 148 Mo. 648. 

Statute was interpreted to pro- 
ride alternative methods of levying 
in assessment according to the 
front-foot rule.—^Hinkle v. McGuire, 
L82 So. 551, 190 La. 897. 

n- La.—^New Orleans ft N. Bl. R. R. 
V. City of New Orleans, 126 So. 678, 
169 La. 1108. 

Pa.—^Borough of Berwick v. Smoth¬ 
ers, 160 A. 148, 105 Pa.Super. 40. 
Difference in depth or value of dif¬ 
ferent lots as affecting validity of 
assessment by front-foot rule see 
infta g 1480 b. 

tSL Pa.—Borough of Berwick v. 
Smothers, supra. 

68 C.J.S.—77 


Applicability of rule where some lots 
Improved and others unimproved 
see Infra g 1430 b. 

73. Pa.—^Borough of Berwick v. 
Smethers, supra. 

74. Minn.—In re Third St. Widen¬ 
ing, 240 N.W. 366, 186 Minn. 170. 

Apportionment according to area see 
supra g 1426. 

76b Ind.—Klein v. Nugent Gravel 
Co., 70 N.E. 801, 162 Ind. 609. 

76. Fla.—^Anderson v. Ocala, 64 So. 
775, 67 Fla. 204, 62 L.R.A.N.S. 287. 

77. Cal.—Roberts v. City of Los An¬ 
geles, 61 P.2d 823, 7 Cal.2d 477. 

Fla.—City of Ft Myers v. State, 117 
So. 97, 95 Fla. 704. 

Mo.—City of Springfield ex rel. Koch 
V. Blsenmayer, App., 297 S.W. 460. 
N.T.—In re Sixth Ave. Elevated R. 
R., Borough of Manhattan, City of 
New York, 50 N.T.S.2d 368, 181 
Mlso. 1028. 

Pa—City of Philadelphia, to Use of 
State Paving ft Const Co. v. Watt, 
67 A.2d 601, 162 PaSuper. 433. 
Tenn.—^Rucker v. Mayor ft Aldermen 
of Dyersburg, 5 TennJtpp. 667. 

44 C.J. P 662 note 88. 

Where conditions Justify It, front- 
foot scheme will not Invalidate as¬ 
sessment—City of Linden v. Cleary, 
166 A. 867, 11 N.J.M180. 337. 

Where result is Just and proper 
asBSssmenty assessment on a front- 
foot basis Is approved.—Connecticut 
Railway ft Lighting Co. v. City of 
Waterbury, 18 A.2d 700, 127 Conn. 
617. 

Chraduated scale 

Method for assessment of benefits 
for opening street was proper where 
graduated scale was used represent¬ 
ing Judgment of board as to scale 
of benefits or measure of Increment 
of land values per front foot, and 
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fixing greater Increases of value at 
lands nearest improvement, and de¬ 
creasing scale of Increase as distance 
Increased from starting point.—^In 
re Opening of Raymond Plaza West, 
Market St. to River St., Newark, 171 
A 638, 12 N'.J.Mlsc. 808. 

7& Fla.—Town of Montlcello v. Fln- 
layson, 17 8o.2d 84, 154 Fla. 274, 
appeal dismissed 65 S.Ct. 60, 823 
U.S. 666, 89 L.Ed. 642, rehearing 
denied 66 S.Ct. 113, 323 U.S. 818, 
89 L.Bd. 647—Atlantic Coast Line 
R. Co. V, City of Winter Haven, 
151 So. 321, 114 Fla. xxv—Atlantic 
Coast Line R. Co. v. City of Lake¬ 
land, 116 So. 669, 94 Fla. 847. 

Ga.—^Etheridge v. City of Atlanta, 
146 S.E. 84, 167 Ga. *2212. 

La.—^Hagmann v. City of New Or¬ 
leans, 182 So. 763, 190 La. 796. 

Mo.—City of Rockport ex rel. Lynch- 
McDonald Const Co. v. MoMichael, 
288 S.W. 786, 221 Mo.App. 917, 222 
Mo.App. 640, 

Wash.—State ex rel. Johnson v. City 
of Da 3 rton, 98 P.2d 909, 200 Wash. 
91. 

44 C.J. p 662 note 88. 

Where there is on observance of 
statutory lixnltatioiui that the assess¬ 
ment shall not exceed the benefits 
and shall not be greater than one 
third of the actual value of the 
property after the completion of the 
improvement, a village has a right, 
under a statute, to assess by the 
foot-front—Rice v. Incorporated Vil¬ 
lage of Danville, 178 N.E. 621, 36 
Ohio App. 603. 

79. 111.—Davis V. Lltohflold, 83 N.E. 
888, 145 Ill. 813, 21 L.R.A 563. 

Xt; is not questioned that, under 
a statute authorizing, in general 
terms, a municipality to assess 
against abutting property the coat 
of permanent Iznprovemcnts, the mu- 
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Where the front-foot rule is prescribed as the meth¬ 
od of apportioning the assessments, it must be con¬ 
sidered a legislative declaration that the property 
subject to the assessment will receive a benefit from 
the improvement in proportion to its frontage on 
the work and until there is presented a case of 
palpable injustice by its operation it is an exer¬ 
cise of legislative discretion with which the court 
will not interfere.^1 

The front-foot rule is one of the methods of ap¬ 
portionment which has frequently been followed ;82 
and it has been said that assessments for street im¬ 
provements are perhaps now more generally appor¬ 
tioned by the frontage than by any other standard.83 

Constitutionality of front-foot*’ rule legislation. 
The constitutional validity of provisions for assess¬ 
ment by the front-foot rtde has very generally been 
upheld,24 and, while there are decisions in which 
statutes providing for the front-foot method of as¬ 
sessment have been condemned as in violation of 
constitutional provisions that laws shall be passed 
taxing by uniform rule all real and personal prop¬ 
erty according to its true value in money,26 a con¬ 
stitutional provision that taxation shall be "'in exact 
proportion to the value of such property** has 


been held to apply to taxation for general purposes 
only.2® 

Considerations on which rule based. The idea 
underlying the front-foot method of assessment is 
that the benefit to the abutting lots is generally in 
proportion to the length of their respective fronts, 
and that as a rule this principle of apportionment 
is more just than any other,2*^ or at least is as 
likely to avoid any inequality as any mode that could 
be adopted,28 or as nearly approximates just appor¬ 
tionment as any that could be devised.22 

§ 1430. -Extent and Limits of Power to 

Assess by Front-Foot Method 

a. In general 

b. Nature and situation of property 

c. Variance in amount and cost of work 

on different parts of improvement 

a. In (General 

The front-foot rule of apportlonnnent should not be 
applied where the benefits are not uniform, or where Its 
application would result In a confiscatory assessment or 
an assessment In substantial excess of benefits, or 
where It Is not a fair standard by which to measure 
benefits, especially where apportionment according to 
benefits Is required by statute. 


niclpality may ordinarily assess 
against abutting property the cost 
of improvements on the basis of the 
front-foot rule.—Carolina & N. W. 
Ry. Co. V. Town of Clover, S.C., C.C. 
A.S.a. 46 F.2d 895. 

80. Cal.—^Hadley v. Dague, 62 P. 
500, 180 Cal. 207. 

44 G.J. p 668 note 91. 

81. Tenn.—Memphis v. Hill, 208 S. 
W. 618, 141 Tenn. 250. 

Proper reiatloii to benellts 

(1) Assessment of lots on fi'ontage 
basis will not be set aside If that 
basis appears to be a fair test for 
estimation of benefits.—Wilson v. 
Ocean City, 165 A. 880, 11 H.J.Misa 
325, afilrmed Wilson v. Mayor, Board 
of Com'rs and City Clerk of Ocean 
City, 170 A. 66, 112 N.XLaw 97. 

(2) Street Improvement assess¬ 
ment under fTont-foot rule, substcm- 
tially equal to benefits received, 
will be sustained by the courts.— 
Robert Noble Estate v. Boise City, 
D.G.ldaho, 19 F.2d 927. 

88. N.Y.—^Ferguson v. Stebblns, 82 
N.T.S.2d 73, 177 Mlsc. 498. 

83. Mich.—Thomas v. Gain, 36 Mich. 
166, 161, 24 Am.R. 686. 

Aooepted method employed In levy¬ 
ing special assessments for street 
improvements, sudh as paving and 
sewer Installations, Is based on the 
foot-firont rule.—Supervisors of M&n- 
helm Tp., Lcmcaster County v. Work¬ 
man, 88 A.2d 278, 360 Pa. 168. 


8ft. tJ.S.—Carolina & N. W. Ry. Co. 
V. Town of Clover, S.C., C.C.A S.C., 
46 P.2d 396—City of Orangeburg v. 
Southern Ry. Co., D.C.S.C., 55 F. 
Supp. 171, reversed on other 
grounds 145 F.2d 725, certiorari 
denied 66 S.Ct. 866, 824 U.S. 860, 
89 L.Ed. 676. 

D.C.—^Philadelphia, B. & W. R. R. 
v. Hazen, 116 F.2d 643, 78 App. 
D.C. 37. 

Qa.—^Etheridge v. City of Atlanta, 
146 S.E. 84. 167 Geu 222. 

La.—^Bteigmann v. City of New Or¬ 
leans, 182 So. 753, 190 La. 796— 
New Orleans & N. E. R. R. v. City 
of New Orleans, 126 So. 678, 169 
La. 1103. 

Minn.—Qvale v. City of Wlllmar, 26 
N.W.2d 699, 223 Minn. 51. 

Miss.—Swayne v. City of Hatties¬ 
burg, 111 So. 818, 147 Miss. 244, 
66 A.L.R. 926, affirmed Swayne v. 
City of Hattiesburg, Miss., 48 S. 
Ct. 320, 276 U.S. 699, 72 L.Ed. 
724. 

Mo.—^Missouri Real Estate & Loan 
Co. V. Curd, 24 S.W.2d 106, S'24 
Mo. 539. 

Pa.—Zimmerman v. Susquehanna 
Tp., Com.Pl., 69 Dauph.Co. 359. 

Tenn.—^Reasonover v. City of Mem¬ 
phis, 89 S.W.2d 1029, 162 Tenn. 
633. 

44 C.J. p 668 note 94. 

Due process of law see Constitution¬ 
al Law § 661 b. 

Equal protection of laws see Con-1 
stltutlonal Law § 632. i 
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85. Ark.—Selz v. McGehee Pav. 
Dist. No. 1, 292 S.W. 133, 178 Ark. 
246. 

44 C.J. p 663 note 95. 

88. Ala,—^Birmingham v. EGeln, 7 
So. 886, 89 Ala. 461, 8 L.RJL 869. 
overruling Mobile v. Dargan, 46 
Ala. 310. 

87. Mich,—^Thomas v. Gain, 86 Mich. 
155, 24 Am.R. 635. 

44 C.J. p 668 note 1. 

Street lighting 

Since it is Impossible, In the case 
of street lighting, to apportion to 
each property a charge measured by 
any exact quantity or degree of user, 
the nearest approach to a reasonable 
and Just allocation Is to adopt the 
foot-front rule and Impose a charge 
of a stipulated amount per foot of 
highway frontage.—Supervisors of 
Manhelm Tp., Lancaster County v. 
Workman, 38 A.2d 273, 850 Pa. 168. 

Xiots obtaining drainage facilities 
are very properly regarded as bene¬ 
fited to the extent of their frontage. 
—^Wilson V. Ocean City, 166 A. 880, 
11 N.J.Misc. 326, affirmed Wilson v. 
Mayor, Board of Com'rs and City 
Clerk of Ocean City, 170 A. 66, 112 
N.J.Law 97. 

88. Ohio.—^Findlay v. Frey, 88 N.E. 
114, 61 Ohio St. 390. 

44 C.J. p 664 note 2. 

89. U.S.—Carolina & N. W. Ry. Co. 
v. Town of Clover, S.C., C.aA.S.C., 
46 F.2d 896. 
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The front-foot method of apportionment is but a 
practical substitute for an actual assessment by 
sworn jurors or assessorsit is not a principle of 
taxation, but is merely a convenient method of prac¬ 
tical adjustment of proportional benefits and it 
is allowable only because it practically arrives at 
a correct result in adjusting the burden according 
to the benefits.®^ It should never be employed when 
it cannot be a fair standard by which to measure 
benefits;®* an application thereof which does not 
reflect an assessment according to benefits is in ex¬ 
cess of legislative power;®* and if, in practical 
operation, it is confiscatory it violates constitu¬ 
tional provisions.®® The rule should not be ap¬ 
proved or applied where, because of peculiar or 
extraordinary facts, the basis on which it rests 
does not exist;®* and hence the validity of an as¬ 
sessment made thereunder depends on the partic¬ 
ular facts of the case.®*^ 

Under some statutes it has been held that a spe¬ 
cial tax, as distinguished from a special assess¬ 
ment, levied according to frontage, as authorized 
by statute, is valid if it is within the limits of bene¬ 
fits conferred, even though the distribution of costs 
as between different lots is not on a basis of pro¬ 
portionate shares.®* 

Uniformity in the assessment has been held to be 
a requisite to the validity of an assessment of this 
character,®® but has also been held to be unneces¬ 
sary where statutory requirements are observed.^ 

Statutes authorizing the front-foot method of 
assessment do so in contemplation of uniformity 
of benefits accruing to all fronting lots,* and, if 


this is iK)t so in any special case, the courts will hold 
it inapplicable thereto,* as the rule should not be 
adopted unless the benefits are equal and uniform.* 

Effect of staMes requiring apportionment accord¬ 
ing to benefits. Where statutes require assessments 
to be apportioned according to benefits conferred on 
the property assessed for the improvement, an as¬ 
sessment made on a frontage basis merely without 
regard to benefits is invalid.® So also, where stat¬ 
utes provide that assessments shall be according 
to benefits and that, where the council shall find 
such benefits to be equal and uniform, the assess¬ 
ment may be made according to foot frontage, an 
assessment according to the foot frontage method 
is invalid unless the benefits are equal and uniform.* 
Assessments for benefits by the lineal feet along 
the frontage are not necessarily wrong, however, 
notwithstanding a statute requires assessments to 
be made according to benefits it is permissible to 
take into consideration foot frontage of the vari¬ 
ous lots as an element in fixing the amount of the 
assessment;* and the fact that the foot-front rule 
is made the basis of assessment docs not invalidate 
it where that method properly apportions the amount 
assessed in accordance with the statutory require¬ 
ment that assessments be apportioned according to 
benefits.® 

Exceeding benefits. While there is some author¬ 
ity to the contrary,^® it has been held almost uni¬ 
formly that, in conformity to the general rule dis¬ 
cussed supra § 1407, an assessment by the front- 
foot method must not substantially exceed the 
amount of the benefits derived from the improve- 


90u Pa.—^In re Washington Ave., 60 
Pa. 352, 8 Am.R. 265—Spring: Gar¬ 
den Tp. ▼. LiOgan, 27 A.2d 419, 149 
Pa.Super. 680—In re Laying Sewer 
Lines in Certain Streets and Al¬ 
leys In Bast End of Tp. of Lan¬ 
caster, Gom.ri., 48 Lanc.Rev. 671. 

91. Pa.—Spring Garden Tp. v. Lo¬ 
gan, 27 A.2d 419, 149 Pa.Super. 
680. 

44 C.J. p 662 note 88 [a]. 

92. Pa.—^In re Washington Ave., 69 
Pa. 362. 8 Am.R. 266. 

9& Md.—^Harlan v. Town of Bel 
Air, 13 A.2d 370, 178 Md. 260. 

91L Pa.—Spring Garden Tp. v. Lo¬ 
gan. 27 A2d 419. 149 Pa.Super. 
680. 

95. U.S.—White v. Tacoma, C.C. 
Wash., 109 F. 32. 

Md.—^Harlan v. Town of Bel Air, 
13 A.2d 370, 178 Md. 260. 

96. Fla.—City of Ft. Myers ▼. 
State, 117 So. 97, 96 Fla. 704. 

97. U.S.—^Robert Noble Estate v. 
Boise City, D.aidaho, 19 F.2d 927. 


98. Ill.—^Peru V. Bartels, 73 N.E. 
766, 214 Ill. 615. 

44 QJ. p 720 note 73. 

99. Neb.—^Hurd v. Harvard Sanitary 
Sewer Dist. No. 1, 191 N.W. 438, 
109 Neb. 384. 

1. Ohio.—^Rice v. Incorporated Vil¬ 
lage of Danville, 173 N.E. 621, 36 
Ohio App. 603. 

2. Pa.—^In re Walnut Ave. Impr., 19 
Pa.Dl8t. 1060, 37 PclCo. 27, 36. 

presumption 

Under the foot-fTont rule, uni¬ 
formity of benefits Is presumod to bo 
determined fairly by the foot front¬ 
age of property abutting on the im¬ 
provement.—^Borough of Berwick v. 
Smothers, 160 A. 148, 106 ra.Super. 
40. 

3. Ark.—Thacker v. Paving Imp. 
Dist. No. 6 of Mona, 31 S.W.2d 
768, 182 Ark. 368. 

Pa.—^In re Walnut Ave. Impr., 19 
Pa.DlBt. 1060, 87 Pa.Co. 27, 86. 

4. Neb.—^Village of Wlnnlde v. 
Brune, 274 N.W. 212, 133 Neb. 80— 
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Morse v. City of Omaha^ 93 N.W. 
784, 67 Neb. 426. 

5. Pa.—^Borough of Williamsburg v. 
Bottcnflcld, 90 Pa.Super. 203. 

Wash.—In re Improvement of Rock- 
wood Boulevard, 16 P.2d 662, 170 
Wash. 64. 

44 C.J. p 667 note 57. 

6. Nob.—Morse v. Omaha, 93 N.W. 
734, 67 Neb. 426. 

7- Conn.—^Bassett v- New Haven, 
65 A. 679, 76 Conn. 70. 

N.jr.— State v. Passaic, 87 N.J.Law 
66 . 

8. HL—Belleville v. Miller, 100 N.E. 
946, 257 Ill. 244. 

44 C.J. p 667 note 60. 

9. N.T.—Ferguson v. Stobblns, 32 
N.T.S.2d 73, 177 Mlsc. 498. 

44 C.J. p 667 note 61. 

10. Miss.—Swayne v. KattioHburg, 
111 So. 818, 147 Miss. 244, olllrmed 
48 S.Ct. 320, 276 U.S. 699, 72 L.Ed. 
724. 

44 C.J. p 664 note 11. 
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merit,and if it does it is invalidl^ and the collec¬ 
tion of such excess would amount to confiscation,i^ 
which should be restrained!^ or remedied by cer¬ 
tiorari to review the action of the assessing au¬ 
thorities!® as the practice may be. 

Completion of improvement. The entire cost of 
an improvement cannot be apportioned to lots ac¬ 
cording to their frontage until the improvement 
has been entirely completed.!* An assessment 
against property abutting an incompleted improve¬ 
ment at the same front-foot rate as that at which 
property abutting a substantially completed im¬ 
provement is assessed is improper, since there is a 
lack of uniformity of benefit.i'^ 

Paving and change of grade. It has been held 
that, as far as relates to paving a street, its cost 
may properly be assessed against urban property 
by the front-foot rule,!® but if the case presents 
other features, including change of grade, the as¬ 
sessment must be adjusted under the rule of mai^ 
ket value.!® 

b. Nature and Situation of Property 

Ordinarily the front-foot rule may be applied to urban 
abutting property, notwithstanding a difTerence In the 
depth or value of the lots assessed; but It Is not ap¬ 
plicable to nonabutting property or, It has been held, to 
property situated In a rural neighborhood or which Is 
otherwise so situated that there Is no uniformity of 
benefits and apportionment by frontage would necessarily 
be discriminatory. 

Xhe situation of the lots or parcels of land as¬ 


sessed may be such as not to render application 
of the front-foot rule permissible,®* as where the 
situation is such that there is no uniformity of bene¬ 
fits and apportionment according to frontage could 
not apportion the expense according to benefits, but 
would necessarily be discriminatory in character.*! 
For obvious reasons, the front-foot method,®* and 
legislative provisions for assessment by this meth¬ 
od,*® have no application to property which does not 
front or abut on the improvement; and while it 
has been held that the rule is not so ironclad that 
variations are not sometimes in order,®^ and that 
assessment according to foot frontage as a measure 
of benefit derived from a sewer may refer to front¬ 
age on the street without necessarily involving total 
frontage on the sewer main, if adequate access into 
the main is provided and connection therewith can 
be made at some convenient point,®* it has also 
been held that, where a sewer is constructed in front 
of only a portion of a lot, the pertinent statute does 
not authorize apportionment of the cost against 
the entire frontage of the lot, even though such 
entire frontage is benefited.®* 

The propriety of making assessments according to 
the front-foot rule may be dependent on the char¬ 
acter of the property which abuts on the improve- 
ment.®7 It is not required that lots assessed ac¬ 
cording to frontage be of uniform size and shape;*® 
but, under some statutes, where, owing to the size 
or shape of a particular lot, the front-foot rule 
works particular injustice, the authorities may as- 


11. Tenn.—^Reaaonover v. City of 

Memphis. 89 S.W.2d 1029, 162 

Tenn. 633. 

12. Ala.—Jones v. City of Dothan. 
159 So. 689, 230 Ala. 103. 

Tenn.—City of Hpekwood v. Cin¬ 
cinnati, N. O. & T. P. Ry. Co., 22 
S.W.2d 237, 160 Tenn. 31. 

44 C.J. p 664 note 14. 

13. n.S. —Norwood v. Baker, Ohio, 
19 act. 187, 172 n.S. 269, 43 L.. 
Ed. 448. 

Tenn.—Nashville v. Madison Park 
Land Co., 293 S.W. 633, 155 Tenn. 
382. 

14. U.S.—Norwood v. Baker, Ohio, 
19 S.Ct. 187, 172 U.S. 269, 43 L.Ed. 
448. 

Equitable relief against assessment 
generally see infra SS 1628-1640. 

15. Tenn.—NashviUe v. Madison 
Park Land Go., 298 S.W. 638, 165 
Tenn. 882. 

Certiorari to review assessment gen¬ 
erally see Infra ig 1622-1627. 

16L HI.—^People V. Lawson, 120 N.E. 

814, 286 Ill. 882. 

44 C.J. p 665 note 22. 

17. Pa^Borough of Rockwood v. 


Hemmlnger, 161 A. 467, 106 Pa. 
Super. 223. 

IB. Pa.—Gkiughan v. Scranton, 109 
A. 682. 266 Fa. 686. 

Rural or urban property generally 
see Infra subdivision b of this 
section. 

19. Pa—Gaughan v. Scranton, 109 
A. 682, 266 Fa 686. 

90l Ark.—^Thacker v. Paving Imp. 
Dlst. No. 6 of Mena 31 S.W.2d 
768. 182 Ark. 368. 

91. Ark.—^Thacker v. Paving Imp. 
Diet. No. 6 of Mena supra 

99. Mich.—^FHschkom Inr. Co. v. 
City of Detroit 241 N.W. 903. 267 
Mich. 646. 

Mina—^In re Third St. Widening, 240 
N.W. 356, 186 Minn. 170. 

Mo.—^Hesse-Rlx Co. v. Krug, 6 S.W. 

2d 670, 819 Mo. 880. 

Fa—^Borough of Berwick v. Smeth- 
ers, 160 A. 148. 106 PaSuper. 40. 
DUrerenoe In rate 

Property not abutting on the im¬ 
provement and not specially bene¬ 
fited as much as property abutting 
on the Improvement should not be I 
assessed at the same rate as abut-1 
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ting property, but should be ea- 
sessed only a per cent of the as¬ 
sessment made against abultlnK 
property on a front-foot basis.— 
Appeal of Johnson, 268 P. 164, 148 
Wash. 140. 

93. Ohio.—^Baltimore & O. R. Co. v. 
City of Cincinnati, 30 Ohio N.P.,N. 
S.. 65. 

44 C. J. p 665 note 24. 

34. N.Y.—Ferguson v. Stebblns, 32 
N.T.S.2d 73, 177 Mlsc. 498. 

95. N.T.—Ferguson v. Stebblns, su¬ 
pra 

Aot may be benefited mm mnoh by 
one oonaeotlon with the sewer as 
though its boundaries were contigu¬ 
ous ‘with the mains throughout.— 
Ferguson v. Stebblns, supra 

SAi Ky.—City of Palntsvllle v. 
Wells, 73 S.W.2d 20, 266 Ky. 189. 

97. Pa—City of Johnstown v. How- 
arth, 94 PaSuper. 41*5—^Borough of 
Montoursvllle v. Eck, 91 PaSuper. 
409. 

98. D.C.—Philadelphia B. & W. R. 
R. V. Hazen, 116 F.2d 648, 73 App. 
D.a 37. 
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sess such lot for such number of feet frontage as 
would, in their opinion, be just.®® 

Depth or value of property. Where all of the 
lots assessed for drainage facilities are rectangular 
and of substantially uniform depth, although not 
of entirely uniform frontage, it is eminently prop¬ 
er that they be assessed proportionately to front¬ 
age.®® The fact, however, that lots fronting on a 
street differ in depth®! or in value®® does not ren¬ 
der invalid an assessment by the front-foot rule, 
at least unless it appears by the evidence that the 
benefits have not been fairly and justly assessed 
against those benefited by the improvement;®® and 
this, it has been said, does not render the assess¬ 
ment repugnant to the rule requiring uniformity.®* 
It has similarly been held that the fact that build¬ 
ings on some of the lots assessed exceed in value 
buildings on other lots will not invalidate an as¬ 
sessment by the front-foot rule.®® 

Comer lots. The front-foot method of assess¬ 
ment may properly be applied in assessing corner 
lots as well as those which abut only on one street.®® 
Under statutes requiring the front-foot method of 
assessment, if a lot comers on two streets, one of 
which is improved, it must be regarded as '^front¬ 
ing'* on the street improved and assessed for the 
full number of feet fronting thereon, without ref¬ 
erence to the extent of its frontage on the unim¬ 
proved street.®^ The fact that a comer lot has been 
assessed by the front-foot method for an improve¬ 
ment on one street on which it abuts does not pre¬ 
vent its assessment by this method for an improve¬ 
ment on the other street on which it abuts.®® 


Where it is provided by statute that the side of a 
corner lot abutting on a street is to be regarded as 
frontage, the assessing of the side of a comer lot 
for the improvement of a street in front is unlaw¬ 
ful,®® since the side of a corner lot is to be re¬ 
garded as fronting on the street on which it ad¬ 
joins.*® The method of assessment under an or¬ 
dinance providing that, in computing the amount of 
tax to be assessed against a comer lot abutting on 
more than one street or alley, there shall be count¬ 
ed the shortest frontage on any street or alley and 
in addition thereto all frontage in excess of one 
hundred feet on one other street or alley is not 
so unfair or unreasonable as to make out a case 
of unjust discrimination.*! A charter provision 
permitting the cost of an improvement extended 
along a corner lot lengthwise to be apportioned on 
such lot and the inside lots lying between it and 
the center line of the block docs not violate the 
rule requiring assessments to be uniform on the 
same class of property.**® 

Improved or unimproved property. An assess¬ 
ment by foot frontage has been held unlawful where 
some of the lots to be assessed are improved and 
some not improved ;*® but there is authority to the 
contrary where there is nothing to show any dif¬ 
ference in the use to which the lots can be put** 

Railroad property. According to one view, the 
proportion of an assessment to be imposed on rail¬ 
road property may not be ascertained by a com¬ 
putation of frontage;*® and, according to another 
view, the front-foot rule is, in theory, as applica¬ 
ble to railroad as to other property,*® but in actual 


S9. M16h.—Cote V. Highland Park, 
139 N.W. 69, 173 Mich. 201. 

44 C.J. p 66S note 27. 

30, N.J.—Wilson V. Ocean City, 165 
A. 880, 11 N.J.Misc. 326, omrmed 
Wilson V. Mayor, Board of Com'rs 
and City Clerk of Ocean City, 170 
A. 66, 112 N.J.Law 97. 

81. U.S.—^Robert Noble Estate 
Boise City, D.C.Tdaho, 19 F.2d 927. 
Pla.—^Utley v. City of St. Petersburg, 
144 So. 67, 106 Fla 88-2. 

Ey.—^Louisville & N. R. Co. v. 
Southern Roads Co., 290 S.W. 820, 
■217 Ky. 676. 

Mo.—^Missouri Real Estate & Loan 
Co. V. Curd, 24 S.W.2d 106, 824 Mo. 
639. 

44 C.J. p 666 note 80. 

88. U.S.—Robert Noble Estate v. 

Boise City, DjC.Idaho, 19 F.2d 927. 
44 C.J. p 666 note 81. 

ToundatloB, of front-foot rule is 
uniformity of benefit, not uniformi¬ 
ty of valua—^Whitman v. Reading, 32 
A. 676, 169 Pa 876—-Borough of 


Rockwood V. Hemminger, 161 A. 457, 
106 PaSuper. 223. 

33. N.J.—^Long Branch Police, etc.. 
Commission v. Dobbins, 40 A. 699, 
61 N.J.Law 669. 

34h. S.D.—Tripp V. Tankton, 74 N.W. 
447, 10 S.D. 616. 

Necessity of equality and uniform¬ 
ity of assessment see supra B 1421. 
35. N.Y.—^Donovan v. Oswego, 86 N. 

T.S. 1'6€, 90 App.Diy. 397. 

44 C.J. p 666 note 35. 

33. Ky.—Rich v. Woods, 82 S.W. 

678, 118 Ky. 865, 26 Ky.L. 799. 

Pa—^Borough of White Haven v, 
Eddinger, Com.Pl., 33 Luz.Leg.Reg. 
103. 

37. Ky.—^Meyer v. Covington, 46 S. 

W. 769, 103 Ky. 64. 20 Ky.L. 239. 
44 C.J. p 666 note 87. 

3a Ky.—^Rlch V. Woods, 82 S.W. 
678, 118 Ky. 865, 26 Ky.L. 799. 

39. Colo.—^Ft Collins v. Lee, 210 P- 
822, 72 Colo. 202. 

40i Colo.—Ft Collins v. Lee. supra 
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41. Ky.—Jackson v. Riffle, 294 S.W. 
14(2, 219 Ky. 689. 

48. Minn.—State v. Ely, 161 N.W. 
645, 129 Minn. 40, Ann.Ca8.1916B 
189. 

43. Ark.—Thacker v. Paving Imp. 
Dist No. 6 of Mena, 21 S.W.2d 
768, 182 Ark. 368. 

m New York 

(1> There is a decision to this ef¬ 
fect.—^Matter of Klock, 61 N.T.S. 
897, 30 App.Dlv. 24. 

(2) In another case, however, the 
opposite conclusion was reached.— 
Mansfield v. Lockport, 62 N.T.S. 571, 
24 Mlsc. 26. 

44. N.J.—Wilson v. Ocean City, 166 
A. 880, 11 N.J.Misc. 826, afflrmed 
Wilson V. Mayor, Board of Com'rs 
and City Clerk of Ocean City, 170 
A. 66, 112 N.J.Law 97. 

46. Ill.—Chicago, etc., R. Co. v. 
Moline, 41 N.E. 877, 168 III. 64. 

46. Fla—^Atlantic Coast Line R. Co. 
V. City of Winter Haven, 161 So. 
82L 114 Fla zxv. 
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practice it may prove to be unjust and inequitable,^^* 
and it may be applied only when benefits are sub¬ 
stantially proportionate to assessments, the essen¬ 
tial requirements of the constitution and statutes 
are observed, and there is no abuse of delegated 
power.4® Under either view, other property may be 
assessed by computation of frontage and a different 
method of apportionment employed in dealing with 
specifically situated railroad property if the facts, 
circumstances, and conditions are such that the 
front footage rule cannot be lawfully applied to 
such property in the particular instance.^® 

Rural or urban property. A levy of assessments 
by frontage, as a convenient substitute for estimates 
of benefits conferred, is fair when applied to cities 
and large towns where the small size of lots usual¬ 
ly makes it a reasonable method without causing 
injustice through inequalities;®® and, under the 
statutes and decisions of at least one jurisdiction, 
such rule is applicable to urban property,®^ but its 
application to rural property is unconstitutional,®® 
and hence property is classified as rural or urban 
for the purpose of determining whether the rule 
is applicable.®® Whether property abutting on the 
improvement is rural or urban depends largely on 
the special circumstances of each case,*®^ and is 
usually a question of fact,®® although if the evi¬ 
dence is free from doubt it becomes a question of 
law for the court.®® The status of land as urban 
is not established by the fact that it is subject to 


the jurisdiction conferred by law on a borough,®^ 
nor is its status as rural determined by its use for 
farm purposes;®® the property is not to be regard¬ 
ed as an isolated plot of land, but is to be classi¬ 
fied as rural or urban according to the general 
character of the neighborhood in which it is sit¬ 
uated.®® 

a Variance in Amount and Cost of Work on 
Different Parts of Improvement 

A variance In the amount and cost of the work In 
constructing different parts of the Improvement does not 
prevent application of the' front-foot method of appor¬ 
tionment. 

Where the front-foot method of assessment is 
required by statute or charter, the benefits may 
and must be apportioned in conformity thereto not¬ 
withstanding the amount and cost of the work in 
constructing different parts of the improvement 
vary.®® This principle has frequently been applied 
where the pavement in front of some of the lots 
assessed is of greater width than that in front of 
others,■®i and where the cost of improving the 
street at some places is greater than at others by 
reason of topographical conditions.®® It has also 
been applied regardless of whether the street in 
front of a particular lot is entirely resurfaced or 
whether only holes or depressions therein are patch¬ 
ed,®® and even where no work at all is done in 
front of a particular lot®^ or on a railroad right 
of way between the ends of two streets.®® This 


La.—New Orleans & N. E. R. Co. v. 
City of New Orleans, 189 So. 642, 
173 Lcl 1116. 

4?. Flcu—Atlantic Coast Line R. Co. 
V. City of Winter Haven, 161 So. 
821, 114 Pla. XXV. 

48. Fla.—Atlantic Coast Line R. Co. 
V. City of Winter Haven, supra. 

49. Fla.—Atlantic Coast Line R. Co. 
V. City of Winter Haven, supra. 

Ill.—Chlcasro, etc., R. Co. v. Moline. 
41 N.E. 877, 168 Ill. 64. 

50. Md.—^Harlan v. Town of Bel 
Air, 13 A.2d 370, 178 Md. 260. 

51. Pa.—In re Sewer District No. 4, 
Nether Providence Township, 18 
Aji2d 128, 143 Pa.Super. 286. 

Street Ughtlng' 

Althougrh ordinarily the foot-ft*ont 
rule of assessment is not adapted to 
rural districts, it Is entirely permis¬ 
sible, and the only valid method to 
employ for second class townships 
fumishlns: light to abutting property 
owners including lighting of streets 
under statute providing for street 
lighting only in villages, by which 
is presumably meant built-up sec¬ 
tions, and exempting farm lands.— 
Supervisors of Manhelm Tp., Lan¬ 


caster County, V. Workman, 38 A.2d 
273, 350 Pa. 168. 

58. Pa.—Borough of Cheswick ▼. 

Stuart, 94 Pa Super. 101. 

44 C.J. p j666 note 46. 

53. Pa.—City of Philadelphia v. 
Brady, 167 A. 694, 104 Pa.Super. 
79, affirmed 162 A. 173, 308 Pa. 
135. 

54. Pa.—City of Johnstown v. How- 
arth. 94 Pa.Super. 415. 

55. Pa.—Borough of Cheswick v. 
Stuart, 94 Pa.Super. 101. 

44 C.J. p 666 note 47. 

56. Pa.—Reading v. O’Reilly, 32 A. 
420, 169 Pa. dC6. 

I 44 C.J. p 666 note 46. 

57- Pa.—Borough of Cheswick v. 
Stuart, 94 Pa.Super. 101. 

58. Pa.—City of Philadelphia v. Bra¬ 
dy, 157 A. 694, 104‘Pa Super 79i 
affirmed 162 A. 173, 308 Pa. 136— 
Borough of Montoursville v. Eck. 
91 Pa.Super. 409. 

59. Pa.—City of Philadelphia v. Bra^ 
dy, 162 A. 178, 808 Pa. 135. 

60. Ill.—Davis V. Litchfield, 33 N.E. 
888, 145 Ill. 813, 21 L.RJL,N.S., 563. 

44 C.J. p 666 note 48. 
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More work on One side of street 
Where city paved street which was 
In close proximity to a stream, lots 
on side of street farthest from 
stream could not be assessed at high¬ 
er rate than land situated between 
street and stream merely because 
curbing and gutters were all on side 
farthest from stream, since such 
method of assessment violated the 
front-foot rule.—^Hinkle v. McGuire, 
182 So. 661, 190 La. 897. 

61. Miss.—Moore v. Board, etc., of 
Town of Duck Hill, 119 So. 824, 161 
Miss. 840. 

44 C.J. p 667 note 49. 

Assessment of each lot for work 
done opposite It see Infra 9 1435. 

63. Ky.—^Wendt v. Tucker, 1216 S. 
W. 61, 185 Ky. 626. 

63. Mo.—^Asel V. Jefferson, 239 S.W. 
1046, 287 Mo. I9i6. 

64. Mo.—Municipal Securities Corp. 
V. Metropolitan St. R. Co., 196 S.W. 
400, 196 Mo.App. 618—Gibson v. 
Kayser, 16 Mo.App. 404. 

65. Mo.—City of Hlgglnsvllle ex rel. 
and to Use of Kasco, Inc., v. Alton 

R. Co., 171 S.W;2d 796, 237 Mo.App. 
1204. 
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doctrine and its specific applications are not in 
violation of the rule, discussed supra § 1421, re¬ 
quiring that the assessment be distributed equally 
and uniformly on all the persons or property to be 
assessed,®® but, on the contrary, are required by 
it67 

However, a statute modifying the front-foot rule 
by requiring the varying width of a pavement to be 
taken into account should be followed;®® it has 
been held that there is no inequality in making an 
assessment per front foot less against property 
abutting on a narrow street than against property 
abutting on a broad street;®® and it has also been 
held that the front-foot rule contemplates a uni¬ 
form system of improvement within the assessment 
district.7® 

§ 1431. — Mode of Determining Frontage 

Frontage, for the purpose of applying the front-foot 
method of apportioning asseesmente, Is to be determined 
according to the situation existing at the time of the 
making of the improvement. 

For the purpose of determining the frontage of a 
lot, reference must be had to its situation at the 
time the improvement is made, and not to changes 
subsequently made.'^l Under a statute providing 
for assessment by the front-foot, owners arc liable 
to the full extent of the frontages of property owned 
by them and benefited by the improvement, even 
though they own property on both sides of the 
street improved.^® 

Where a lot is laid out at an acute angle to the 
street, so that the abutting distance is greater than 
the width of the lot, its frontage, for the purpose 
of apportionment by the frontage method, should 
be calculated on the basis of its width,73 but where 
the lot is in the shape of a right-angled triangle, 
having its hypotenuse on the street improved, the 
length of the hypotenuse is the frontage of the lot 
on such street.*^^ Where land adjoining a street 
was so situated that some of the building lots were 

66. La.—Crowley v. Acadia Parish 
Police Jury, 70 So. 487, 138 La. 488. 

67- Ohio.—Jaeger v. Burr, 66 Ohio 
St 164. 

68. La.—Taylor v. City of Ham¬ 
mond, 113 So. 678, 163 La. 109'7., 

69. Ey.—Ohosapeake & O. Ry. Co. 

V. City of Olive Hill, 21 S.W.2d 
127, -231 Ey. 65, explaining Wendt 

V. Tucker, 216 S.W. 61, 185 Ky. 626. 

70. Mich.—Corby v. Detroit 146 N. 

W. 670, 180 Mich. 208. 

44 C.J. p 664 note 10. 

71. Ohio.—Slate., ex rel. Gross v. 

Board of Directors of Miami Con¬ 
servancy Dlst., App., 39 N.R.2d 687, 


laid out at right angles to the street while others 
were necessarily at an acute angle with the street, 
making the street front longer on some lots than 
on others, although all were of the same width on 
the square, it was held that an assessment for 
sewers should be made on each lot according to 
its actual width, and not according to the length 
of the front.^® 

Where the channel of a nontidal stream was 
straightened, the old bed filled up, and a street ex¬ 
tended across the old bed, the amount of frontage 
to be assessed against the property of a riparian 
owner will vary according to whether he owned to 
the center, or only to the bank, of the stream;^® 
and where the presumption, obtaining in the state, 
that he owned to the center of the stream is not 
overcome frontage will be measured to such cen- 
ter.77 

Description in lease. In determining the frontage 
of lots assessable for street improvements, the court 
may consider a lease of the lots containing a de¬ 
scription which was recognized and acted on by 
the parties prior to the proceedings which declared 
the necessity of the improvements.^® 

§ 1432. Frontage and Area Combined 

An assessment based on a combination of frontage 
and area Is valid where It is made under charter or 
statutory authority and does not substantially exceed 
benefits. 

An assessment based on a combination of front¬ 
age and area under charter or statutory authority 
has been upheld as a valid method of assessment,*^® 
and not an infringement of state or federal con¬ 
stitutional provisions,®® if not in substantial excess 
of bencfits.si Statutes authorizing assessments by 
this method have been upheld as a valid exercise of 
legislative discretion in providing a method for 
apportioning assessments.®® 

§ 1433. Block-by-Block Rule 

In at least one Jurisdiction ordinarily It Is considered 

77. N.T.—City of Syracuao v. State, 
supra. 

78. Ohio.—Cincinnati v. Jamos, 4 
Ohio S. & C. P. 229, 2 Ohio N.P. 346. 

79. R.I.—Clovolond v. Tripp, 18 R.I. 
60. 

44 C.J. p 668 note 68. 

80. Mass.—^Mullen v. Board of Sew¬ 
er Com’rs of Milton, 18i2 N.E. C41, 
280 Mass. 561—^Driscoll v. North- 
bridge, 96 N.B. 69, 210 Mass. 161. 

81. Mass.—^Driscoll y. Nortbbridgo, 
supra. 

89. Del.—^English v. Wilmington, 87 
A. 1'68, 16 Del. 63. 


affirmed 46 N.Ej2d 407, 141 Ohio St. 
52. 

44 C.J. p 667 note 62. 

72. La.—City of Monroe v. Allen, 
132 So. 366, 171 La. 816, followed 
in City of Monroe v. Cooper, 132 
So. 368, 171 La. 828. 

73- Ohio.—Calkins v. Toledo, 1'3 
Ohio ClrjCt. 202, 5 Ohio Clr.Dcc. 
230. 

74. Ohio.—^Roed v. Cincinnati, 1 
Ohio S. & C. P. 86, 31 Cmc.L.BuL 
279. 

75- N.J.—^In re Assessment for Sow¬ 
ers, 10 N.J.Law 25. 

TSb N.T.—City of Syrneuse v. State, 
268 N.T.S. 810, 147 Misc. 319. 
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proper to assese against the lots In each block the cost 
of acquiring landc for the street In that block; but this 
method of assessment will not be followed where Its ap¬ 
plication would be manifestly unjust or Inequitable. 

In at least one jurisdiction it has been held that 
ordinarily, where land is acquired for the opening 
of a new street, it is proper to apply the so-called 
“block-by-hlock” system of apportionment, that is 
to say, the assessment against the lots in each block 
of the cost of acquiring lands for the street in that 
block.®® It is not an objection to this method of 
assessment that if it had not been followed the 
assessment of one objecting would not have been 
as large®^ or that there is land in the block ex¬ 
empt from assessment because used for cemetery 
purposes.®® However, the rule is subject to well- 
defined exceptions®® and will not be applied where 
its application would be manifestly inequitable or 
unjust.®*^ 

Quarter block. Under a charter directing the 
making of an assessment on the quarter block ba¬ 
sis except where this method appears, in a particu¬ 
lar case, unjust or inequal, in which case the assess¬ 
ment shall be made in a manner deemed just and 
equitable, the fact that two platted blocks and an 
intervening portion of a railroad right of way are 
treated as a single block and an assessment is 
made on the basis of a quarter of such block does 
not invalidate the assessment.®® However, where, 
because of a block bounded by three streets be¬ 
ing nearly a triangle it is difficult to follow literal¬ 
ly a statute requiring apportionment among prop¬ 
erties in each fourth of a square, the purpose of 
the statute must be carried out and it is improper 
to follow a method which is contrary to both the let¬ 
ter and the spirit of the statute.®® 

§ 1434. Transfer of Part of Assessment from 
Fronting to Adjacent Property 

In carrying back to adjacent tracts portions of a 


primary assessment on abutting lands, the limitations 
of a statute authorizing such carrying back must be ob¬ 
served. 

Under a statute authorizing the carrying back 
to adjacent tracts of portions of a primary assess¬ 
ment on abutting lands of the cost of street paving, 
the municipal council acts quasi-judicially in de¬ 
termining the portion of the primary assessment to 
carry back;®® but it has no authority to assess 
land not within the terms of the statute.®^ Under 
such a statute the element of diverse ownership 
may not be ignored since the levy of the entire as¬ 
sessment on the two tracts without an apportion¬ 
ment of a specific share to each might result in 
irremediable injustice.®® This plan, it has been 
said, constitutes the only method by which such ad¬ 
jacent tracts may be assessed whether or not there 
is diverse ownership.®® The several tracts must 
be assessed consecutively;®^ portions of the primary 
assessment may be carried back one hundred and 
fifty feet;®^ but no assessment can extend across 
another street,®® although the tracts are owned 
by the same person and are within one hundred 
and fifty feet.®^ 

§ 1435. Assessment of Each Lot for Work 
Done Opposite 

As a general rule It Is not proper to assess each lot 
separately for the cost of the work done In front of It. 

Although in some decisions assessments have 
been upheld which imposed on each lot the cost of 
work done in front of it in making a street im¬ 
provement,®® the rule sustained by the weight of 
authority is that each lot may not be assessed sep¬ 
arately for the work done in front of it, but the 
proportion of the entire cost which each lot should 
bear should be assessed against it;®® and this is 
especially true where a different mode of appor- 


83. N'.T.—^Matter of St. Haymond 
Ave.. 162 N.Y.S. 185, 176 App.Div. 
618. 

44 G.J. p 668 note 73. 

84w N.T.—^In re Grandview Ave., 165 
N.Y.S. 238. 

8& N.Y.—In re Grandview Ave., su¬ 
pra. 

44 C.J. p 668 note 74. 

86. N.Y.—^Matter of Bast One Hun¬ 
dred & Thirty-Sixth St, 111 N.Y.S. 
916, 127 App.Dlv. 672. 

87. N.Y.—^Matter of Bast One Hun-' 
dred & Thirty-Sixth St., supra. 

44 C.J. p 668 note 76. 

38. Okl.—St. Louls-San Francisco 
By. Co. v. City of Tulsa, 41 F.2d 
116, 170 Okl. 198. 


8% By.—^Washer v. Henry Blckel 
Co., 55 S.W.2d 372, 246 Ky. 499. 

90l Ind.—Buckingham v. Kerr, 120 
N.E. 422, 68 Ind.App. 290. 

44 C.J. p 668 note 77 [a]. 

91. Ind.—^Buckingham v. Kerr, su¬ 
pra. 

44 C.J. p 668 note 77 [bj. 

92. Ind.—^Buckingham v. Kerr, su¬ 
pra. 

93. Ind.—^Buckingham v. Kerr, su¬ 
pra. 

94. Ind.—^Buckingham v. Kerr, su¬ 
pra 

95. ln<L—Buckingheun v. Kerr, su¬ 
pra 

96. Ind.—^Buckingham ▼. Kerr, su¬ 
pra 


97. Ind.—^Buckingham v. Kerr, su¬ 
pra 

98, Tex.—^Dallas v. Emerson, Civ. 
App., 36 S.W. 804. 

44 C.J. p 669 note 84. 

Xdmlted and reasonably oonstmed 
statute 

A statute which calls for an as¬ 
sessment against each abutter of 
one half of the expense of the im¬ 
provement in front of his premises, 
but which also provides for an ap¬ 
peal and Is construed to limit the 
assessment so that it will not ex¬ 
ceed either the value of the special 
benefit or one half of the expense, 
has been upheld.—^Hanchester v. 
Straw, 169 A. 692, 86 N.H. 890. 
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tionment is provided for by statute or charter,^ as, 
for instance, the front-foot* or area® method. An 
assessment against each lot for the cost of work 
done in front of it has been held objectionable as 
taking private property for public use without com¬ 
pensation,^ and it wholly disregards the rule re¬ 
quiring apportionment® and violates the rule of 
equality of burdens prescribed by constitutional 
provisions.® An assessment imposed on an indi¬ 
vidual owner may be greater or less than the 
cost of doing the particular part of the work on 
the portion of the street opposite his lot.^ Even 
in jurisdictions where the majority rule is rec¬ 
ognized it has been held that the fact that the ex¬ 
act cost of the improvement in front of a lot has 
been assessed against it will not vitiate the assess¬ 
ment where it appears that the assessing officers 
determined that the benefit to each lot was equal 
to the cost of the improvement in front of it.® 

§ 1436. Conclusiveness of Determination as 
to Method 

The action of a municipal corporation, In pursuance 
of delegated authority. In fixing a method of apportion¬ 
ment Is conclusive on the courts In the absence of fraud, 
violation of a constitutional principle, or other ground 
clearly warranting Judicial Interference. 

Where the legislature itself has fixed the method 
of apportionment between property owners assess¬ 
ed, the court will not assume to declare it void 
unless the invasion of a private right is flagrant 
and its demonstration clear® or unless the method 
adopted is so devoid of any reasonable basis as 
to constitute an arbitrary abuse of discretion.^® 
Similarly it has been held that, when the munici¬ 


pal corporation fixes the method of apportionment 
under delegated authority to do so, its determination 
is a matter of legislative discretional and is usual¬ 
ly conclusive in the absence of fraud,^ mistake,!® 
or palpable and gross abuse of legislative preroga¬ 
tive,!^ or unless the method adopted is so clearly 
inequitable as to offend against some constitutional 
principle,!® or unless the members of the body mak¬ 
ing the assessment fail to exercise their judgment 
or proceed on an illegal principle or an errone¬ 
ous principle of law.!® 

Recotisideration. A statute relating to an an¬ 
nual apportionment of assessments to meet interest 
on bonds, and authorizing commissioners to re¬ 
consider previous apportionments each year, man¬ 
ifests an intention to permit an alteration of views 
from time to time without being bound by previ¬ 
ous decisions ;!7 and the fact that an apportion¬ 
ment was made in one manner during one year 
does not conclude the action of the commissioners 
in any subsequent year,!® 

§ 1437. Improper Exclusion or Inclusion of 
Property in Assessment as Af¬ 
fecting Apportionment 

Ordinarily an omission to assess property liable for 
the cost Of a local Improvement Invalidates or does not 
Invalidate the assessment accordingly at It does or does 
not substantially Increase the amounts assessed against 
the remainder of the property liable. The Inclusion of 
property which Is not liable does not render the aasese- 
ment void as to property which is liable. 

Except where a remedy for correction of the 
error or mistake is provided by statute or charter,!® 
omission to assess property liable for the cost of a 


Garrard, 72 B.WM 1024, 266 Ky. 
127. 

44 C.J. p 669 note 86. 

1. La.—^Barber Asphalt Pav. do. v. 
Watt, 26 So. 70, L>a.Ann. 1346. 

ft. La.—^Mlnden y. Glass, SI So. 874, 
182 La. 927. 

44 C.J. p 669 note 87. 

3. Wls.—State V. Portage, 12 Wls. 
562. 

4h. Ky.—^Lexington v. MoQuUlan, 9 
Dana 613, 85 Am.D. 169. 

а. Mich.—Mots V. Detroit, 18 Mloh. 
496. 

Mlss^Macon y. Patty. 67 Miss. 878, 
34 Am.R. 451. 

Necessity of* apportionment see su¬ 
pra 9 1420. 

б. m.—Chicago V. Lamed, 84 Ill. 
208. 

7. Cal.—^Remlllard v. Blake, etc., 
Co., 146 P. 634, 169 Cal. 277, Ann. 
Cas.l9l6D 461. 

44 C.J. p 669 note 92. 


ft. IlL—Nokomls v. Zepp, 9i2 N.E. 

609, 246 Ill. 169. 

44 CJT. p 669 note 94. 

9- Vt—^Allen V. Drew, 44 Vt, 174. 

Uoestloa of Ineauallty arising out 
of the mode of assessment of bene¬ 
fits for street paving prescribed by a 
city charter is a legislative, and not 
a Judicial, matter, in tho absence of 
constitutional restrictions.—Grier v. 
City of Tulsa, 288 P. 9ff7, 143 Okl. 
244. 

10b Hawaii.—Von Damm v. Conk- 
nng, 23 Hawaii 487. 

11. Cal.—^Flynn v. Chiappari, 216 P. 

682, 191 Col. 139. 

44 C,J. p 669 note 98. 

1ft, Cal .—Viynn v. Chiappari, supra. 
Or.—Houck y. Boseburg, 108 P. 186, 
68 Or. fiSd. 

13. Cal.—^Flynn y. Chiappari, 216 P. 
682, 191 Cal. 139. • 

14k. N.C.—^Felmet y. Canton, 97 S.D. 

728, 177 N.C. 62. 

44 C.J. p 670 note 3. 
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16. N.C.—^Raleigh y. Peaoe, 14 S.K. 
621, 110 N.C. 82, 17 L.R.A. 830. 

13. Minn.—Duluth y. Duluth St R. 

Co., 176 N.W. 47, 145 Minn. 36. 
Arbitrary aotioa. and other factors 
(1) The court will interfere where 
the city council acted arbitrarily 
and on a fundamentally wrong baslH. 
—^In re Improvement of Rockwood 
Boulevard, 16 P.2d 652, 170 Wash. 
64. 

C|2) Courts should be reluctant to 
interfero with olaasincatlon of local 
improvement assessment into zones 
unless clearly arbitrary and unogual. 
—Adam Schumann Associates v. City 
of New York, D.CJN.T., 27 P.2d 618. 

17. N.T.—^Ferguson v. Stebblns, 32 
N.Y.S.'ld 78, 177 Mlse, 498. 

18. N.Y.—^Ferguson y. Stebblns. su¬ 
pra. 

19. Mo.—Nell y. Ridge, 119 S.W- 
6<19, 220 Mo. 233. 

44 CJ. p 6-70 note 7 Cal. 
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local improvement will invalidate the assessment if 
the effect of such omission, as is perhaps usually 
the case, is to increase substantially the amounts 
assessed against the balance of the property liable 
for the improvement,20 the presumption being that 
the amount of the assessment on property assessed 
for the improvement is thereby substantially in¬ 
creased and it has been held that the assess¬ 
ment is invalid even though the direct benefits to 
the property assessed equal or exceed the amount 
of the assessment thereon .22 On the other hand, a 
failure to assess all the property liable for an im¬ 
provement cannot be urged against the validity of 
an assessment by a property owner whose assess¬ 
ment has not been substantially increased by reason 
of such omission,^* as where the city pays from 
the general fund the amount for which the property 
not assessed is liable it has also been held that 
the mere omission of some properties will not in¬ 
validate the entire assessment where no bad faith 
is shown and the court has no means of determin¬ 
ing the extent to which the tax levied on the prop¬ 
erty actually assessed was affected by the omis¬ 
sion and it has been said, in answer to an ob¬ 
jection that not all of the properties were assessed, 
that the question is whether any particular lot was 
assessed in excess of benefits conferred, and not 
whether any other lot was assessed at a lower rate 
or not at all.^B Applying the maxim, De minimis 
non curat lex, an assessment will not be held in¬ 
valid where failure to assess a small amount of 
property does not increase appreciably the burden 
on' other lands,and failure to assess property 
nominally benefited will be disregarded but no 
presumption arises in support of the maxim, De 
minimis non curat lex, the presumption being the 
other way.^® 

An assessment, not made under provisions for 


a district assessment or for a front-foot method 
of assessment, but made instead under provisions 
for several different methods, including a combina¬ 
tion of methods, is not invalid on the ground that 
not all of the lots were assessed for each part of 
the work done where, considering the entire work 
as one unit, none of the lots escaped assessment 
or, considering the improvement as several imits 
assessed against several groups of lots, no lot in 
any group escaped assessment for any unit charge¬ 
able to its group.®® 

Property within assessment district not benefited. 
The omission to assess property not benefited, al¬ 
though included in the improvement district, will 
not affect the validity of the assessment.^^ It has 
been held that, where such property has been omit¬ 
ted, the presumption is that it was omitted because 
not benefited,®® at least on a collateral attack on 
the assessment,®® and that the mere fact that the 
omitted land was contiguous to the improvement 
is not sufiEcient to overcome this presumption.®^ 

Property outside municipality. The assessment 
of property abutting on one side of a street for 
street improvements is not invalidated by failure 
to assess property abutting on the other side of the 
street where such property is located in another city, 
in consequence of which the municipality levying 
the assessment has no control over it.®® 

Public or exempt property. Omission to assess 
property legally exempt does not invalidate an as¬ 
sessment.®® Effect is accorded express charter 
or statutory provisions requiring the total cost of 
an improvement to be assessed on the remaining 
property within the assessment district,®^ or re¬ 
quiring such part of the expense of the improvement 
as would be justly apportionable to the exempt 


23. Fla.—Utley v. City of St. Pe- 
tersburffp 144 So. 68, 107 Fla. 6. 
44 O.J. p 670 note 8. 

OmUndon Is Jnrlsdlotloiial defect 
Okly—^Palne v. City of Guymon, IB'S 
P2d 941, 199 Okl. 336—St. Louis- 
San Francisco Ry. Co. v. City of 
Wetumka, 276 P. 226, 136 Okl. 64. 

21. N.Y.—^Ellwood V. Rochester, 25 
N.E. 288. 12i3 N.Y. 239—Hassan v. 
Rochester, 67 N.Y. 528. 

22. m.—Chicago V. Baer, 41 Ill. 306. 
44 C.J. p 670 note 10. 

23. N.D.—^Robertson Lumber Co. v, 
Crand Forks. 147 N.W. 249. •27 N. 
D. 666. 

44 C.J. p 670 note 11. 

24. Iowa.—Ottumwa Brick, etc., Go. 
V. Ainley. 80 N.W. 610, 109 Iowa 
386. 


Pa.—Philadelphia v. Pennsylvania 
Salt Mfg Co.. 132 A. 792, 286 Pa. 1. 
26. Conn.—^Davls Holding Corpora¬ 
tion V. Wilcox. 163 A. 169. 112 
Conn. 643. 

26. N.J —^Wilson V. Ocean City, 166 
A. 880, 11 N.J.M 1 SC. 335, affirmed 
Wilson r. Mayor, Board of Com'rs 
and City Clerk of Ocean City, 
170 A. 66. Ih2 N.J.Law 07. 

27- Ark.—Gannaway v. Street Impr. 
Diet. No. 362, 262 S.W. 22. 164 Ark. 
407. 

44 C.J. p 670 note 13. 

28. N.Y.—^Mansfield v. Lockport, 62 
N.Y.S. 671. 24 Misc. 26. 

29. N.Y.—^Hassan v. Rochester. 67 
N.Y. 628. 

30l Cal.—City Const. Co. v. Kenny. 
256 P. 601. 83 CaLApp. 240. 
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31. Cal.—^Bailey v. Hermosa Beach. 
192 P. 712, 188 Cal. 767. 

44 C.J. p 671 note i24. 

32. Wash.—Seattle Mattress, etc., 
Co. V. Seattle. 125 P. 1013. 69 Wash. 
666 . 

33. Ark.—Blythevllle Pav. Dlsts. 
Nos. '2 and 3 v. Baker, 286 S.W. 
946, 171 Ark. 692. 

34. Wash.—Seattle Mattress, etc., 
Co. V. Seattle, 126 P. 1013, 69 Wash. 
666 . 

35. Ky.—Gesser v. MoLane, 161 S.W. 
1118, 166 Ky. 743. 

36. Cal.—^People v. Austin, 47 Cal. 
353. 

44 C.J. p 671 note 29. 

37. Arlz.—^Farmer v. Dahl, 171 P- 
130, 19 Arlz. 396. 
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property to be paid from municipal funds 8 but, 
in the absence of such express .provisions, deci¬ 
sions which hold that the amount which would have 
been chargeable against the exempt property, in case 
it had not been exempt, may and should be charged 
against the other abutting property owners^s and 
the decisions which hold that it should not be so 
charged^® are not in harmony. Where it is pro¬ 
vided by statute that abutting property belonging 
to the city shall be assessed as property belong¬ 
ing to individuals and the assessment paid by the 
city out of its general fund, and, in a particular 
case, there are, on one side of the street improved, 
no abutting property owners or none except the 
city, one half of the cost of the improvement should 
be apportioned to the city.^i It has been held 
that the invalidity of a statute authorizing the city 
to require the county to pay a proportionate part 
of the cost of a street improvement in front of 
county property renders the city liable for such 
proportionate part, but does not necessarily in¬ 
validate the improvement ordinance.^^ 

Property of railway company. Where a street 
railway company is required to pay for part of a 
street improvement, a failure to assess its share of 
the cost of the improvement against it will invali¬ 
date the assessment where the amount it should have 
paid is assessed against the abutting property own¬ 
ers but the validity of the assessment is not af¬ 
fected by failure to assess any part of the cost 
of the improvement against a street railway com¬ 
pany where it is not liable thercfor,^^ where the 
obligation of the railroad company to pay any 
part of the cost is a doubtful one which can be en¬ 


forced only by litigation,^® or where the amount 
for which it is liable is not imposed as an addi¬ 
tional burden on other property holders assessed 
for the improvement.^® Also it has been held that 
the fact that a city railway is required to pay 
part of the cost of paving a certain street, but noth¬ 
ing on other streets on which it also has tracks, 
is not discrimination against persons owning prop¬ 
erty along such other streets as requiring them to 
pay more than persons owning property along the 
street as to which the railway is required to pay 
part of paving costs.^'^ 

Where the entire cost of paving a street, includ¬ 
ing that part within a railroad right of way, is 
chargeable against all of the abutting property 
owners, the council may not apportion against the 
railroad company the entire cost of constructing 
the street within the right of way.^® 

Inclusion of property not liable to asscss^nent by 
mistake or otherwise will not render the assess¬ 
ment void as to property which is liable;^® the 
party whose realty is not benefited, if anyone, 
should complain, and not those who arc uninjured.®® 

§ 1438. Failure to Enforce Assessment 
against Property Liable 

Delinquency on the part of one property owner does 
not warrant an Increased assessment against the property 
of another person. 

A property owner may not be assessed more than 
his legitimate share, in order to make up or se¬ 
cure the payment of any delinquency on the part 
of any other property owner and this is true 
although the assessment against his own property 


SB. Mich.—^Longr V. City of Monroe, 
•251 IT.W. 682, 2G6 Mich. 425. 

44 C.J. p 671 note 33 [b]. 

39. Pa.—City of Harrisburg v. 

Strob, 96 Pa.Super. 1. 

44 C.J. p 671 note 3^2. 

40. Mo.—Thornton v. Clinton, 60 fi. 
W. 295, 148 Mo. 648. 

44 C.J. p 671 noto 33 [a]. 

41. Ky.—^Boston v. City of Augrusta, 
28 S.W.2d 609, 234 Ky. 600. 

42. Ky.—^Lawson v. City of Greenup, 
13 S.W.2d 281, 2187 Ky. 414. 

43. Ill.—^American Hide, etc., Co. v. 
Chicago, 67 N.EL 979, 203 Ill. 451. 

44 C.J. p 671 note 18. 

Assessment against abutting ovnu 
ass and street radlway company is 
void to the extent that it requires 
payment by the property owners of 
a portion of the cost of a part of tho 
improvement which should be borne 
by the company alone.—Clarke v. 
City of Atlanta, 136 S.Sl 4'29, 163 Ga. 
465. 


44. Ky.—^Moss V. Andrews Asphalt 
Paving Co., 17 S.W.2d M6, 229 Ky. 
410. 

44 C.J. p 671 note 19. 

Xiack of benefit from Improvement 
Cal.—Bailey v. Hermosa liuoch, 192 
P. 7L2, 183 Cal. 7'57. 

44 C.J. p 671 note 20. 

Alleged Invalidity of streetcar 
franchise did not render asscBMment 
of cost of improvement between 
tracks against abutting property 
owners Invalid; If tho streetcar 
company was not lawfully in tho 
street, it lawfully had no property 
there against which any apportion¬ 
ment could run.—Moss v. Andrews 
Asphalt Paving Co., 17 S.W.2d 255, 
239 Ky. 419. 

Exemption from further assessment 
Failure of city to osst^ss street 
railroad’s right of way did not ren¬ 
der paving assessment against abut¬ 
ting property unequal, whore ordi¬ 
nance required street railroad to 
pave its right of way and thereby 
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imposed the equivalent of a special 
assessment and precluded further 
osseHsmont. —City of Springfield v. 
OillCBpie, 167 N-K. 61, 335 111. 388. 
4A. N-T.— Gilmore v. Utica, 64 N.B. 

1009, 121 N.Y. 561. 

44 C.J. p 671 noto 21. 

46. Conn.—Bowdltch v. New Haven, 

40 Conn. 603. 

44 C.J. p G71 note 22. 

47. Ky.—^Frankfort v. Morris, 252 
S.W. 142, 200 Ky. 69. 

44 C.J. p 671 note 23. 

GBi Ky.—Louisville & N. R. Co. v. 
Garrard, 72 S.W.2d 1024, 256 Ky. 
12'7. 

49. Or,—Blrnio v. La Grande, 163 P. 
41'5, 78 Or. 631. 

Ba Or.—^Blmle v. La Grande, su¬ 
pra. 

61. Mont.—State ex rcl. Grilllth v. 
City of Shelby, 87 Pi2d 183, 107 
Mont. 671. 

Okl.—Spitscr V. 231 Itono, 188 P. 797, 

41 OkL 430. 
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is also delinquents^ It has been held, however, collections for prior years^S and anticipate fu- 
that a tax levied pursuant to a municipal improve- ture delinquencies.®^ 
ment district statute may include delinquencies in 


11. Fobm and Contents of Assessment 


§ 1439. In General 

statutory requirements as to the form and contents 
of an assessment are mandatory and Jurisdictional, and a 
substantial compliance therewith Is necessary. 

There must be at least a substantial compliance 
with all statutory requirements as to the form and 
contents of an assessment,®® as they are regarded 
as mandatory and jurisdictional;®® the fact of such 
compliance must appear on the face of the assess¬ 
ment,®7 and no presumption will take the place of 
the act required.®® Accordingly, it has been held 
that the assessment must show that the commission¬ 
ers estimated and reported the value of the lands 
taken for the improvement,®® and must contain 
an estimate of the cost of levying the assessment,®® 
and of the value of the property assessed,®^ when 
so provided by statute. Generally it has been held 
that the assessment must show that the particular 
mode of apportionment prescribed statute or 
charter has been complied with;®® and hence, 
while there is some authority apparently to the 
contrary,®® it has almost uniformly been held that 
an assessment must affirmatively show on its face 


that it was made according to benefits received from 
the improvement where this method of apportion¬ 
ment is prescribed by statute®® and that the as¬ 
sessment does not exceed the benefits conferred.®® 
Sometimes, however, a defect in the assessment is 
considered not fatal where the assessment is con¬ 
sidered in connection with the ordinance directing 
the improvement.®® 

Certainty, An assessment will not be held in¬ 
valid for uncertainty where no uncertainty appears 
when all the parts thereof are read together.®^ 

§ 1440. Description of Property and Maps» 
Plats, or Diagrams 

Any legislative requirement as to the description of 
property must be compiled with; and, aside from any 
statutory provision on the subject, the property must be 
so described that it may be readily Identified. 

Any legislative requirement as to the description 
of property must be complied with in order to ren¬ 
der an assessment valid,®® as such a requirement 
is regarded as mandatory and jurisdictional;®® but 


Inequality between persons paying 
and those not paylngr see supra I 
1421. 

This cannot bo done without Ignor. 
Inff statutory xequlrenLent of ap¬ 
portionment of assessments accord¬ 
ing to benefits received.—School Dlst. 
No. 1. Lewis and Clark County v. 
City of Helena, (287 P. 164, 87 Mont. 
300. 

62. Montd—School Dlst. No. 1, Lew¬ 
is and Clark County v. City of Hel¬ 
ena, supra. 

63. Cal.—^Dobyns v. Cheshire, 48 P. 
2d 743, 9 Cal.App.2d 77. 

6^ Cal.—Dobyns v. Cheshire, supra. 

65. Mont.—Corpus Juris quoted In 
Morse v. EZroger, 285 P. 186, 189, 87 
Mont. 64. 

44 C.J. p 672 note 86. 

Oontincrent or unconditional llahlUty 
Under statute providing for addi¬ 
tional method of assessment for 
paviniT n street in close proximity 
to a stream, if owners of a desisrnat- 
ed per cent of front footage of prop¬ 
erty abutting on side of street far¬ 
thest from stream request by peti¬ 
tion that assessmeat shall be against 
property abutting on both sides of 
street, ea<dL separately-owned lot 
abutting on side of street Ikrthest 
from stream must be so assessed as 


to disclose not only its uncondition¬ 
al liability for the amount of the 
assessment against it, but also its 
contingent liability for a correspond¬ 
ing amount assessed against the 
property on the other aide of the 
street.—^Hinkle v. McGuire, 182 So. 
651, 190 La. 397. 

CompUanoe held substautlsl aad snf- 
flclent 

U.S.—^Posselius V. City of Detroit, 
D.C.Mlch., 44 F.2d 396. 

Assessment held regnbur In fonn 
Cal.—Gray v. City of Los Angeles, 
288 P. 678, 209 Cal. 602. 

Cdxreot assessment 

It is the duty of the city to make 
a correct assessment, and property 
owners are not liable for costs and 
Interest until an accurate assessment 
baa been made.—^Thompson v. City 
of Williamsburg, 16 S.W.2d 772, 229 
Ky. 81. 

66. Mont.—Corpus Juris quoted in 
Morse v. Kroger, |286 P. 185, 189, 
87 Mont. 64. 

44 C.J. p 672 note 86. 

57. N.T.—Stebbins v. Kay, 26 N. 

K. 207. 123 N.T. 31. 

44 C.J. p 672 note 37. 

58l N.T.—Stebbins v. Kay, supra. 

44 C.J. p 672 note 38. 
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59. N.J.—State v. Passaic, 88 N.J. 
Law 171. 

44 C.J. p 672 note 39. 

60. Ill.—Ware v. Jerseyvllle, 41 N.BI 
736, 168 Ill. 234. 

6L Mich.—Steckert ▼. East Sagi¬ 
naw, 22 Mich. 104. 

44 C.J. p 672 note 41. 

63. Vt.—Blanchard v. Barre, 60 A. 

970, 77 Vt. 420. 

44 C.jr. p 672 note 42. 

63. Conn.—^Dann ▼. WoodrufC, 61 
Conn. 203. 

M. Mich.—Adams v. Bay City, 44 N. 

W. 138. 78 Mich, fill, 

44 C.J. p 672 note 44. 

65. N.J.—^Easen v. Cape May, 72 A. 
49. 77 N.J.Law 861. 

44 C.J. p 672 note 45. 

66. Ala.—^Decatur r. Brocl^ 64 So. 
209, 170 Ala. 149. 

44 C.J. p 672 note 46. 

67. CaL—Dyer v, Martinovich, 68 
Cal. 263. 

68. Mo.—Corpus Jhris cited in 
University City, to Use of Sohulx, 
V. Amos, 166 S.W.2d 66, 67, 236 Mo. 
App. 428. 

44 C.J. p 672 note 49. 

69. Cal.—^Beck v. Bansome-Crum- 
mey Co.. 184 P. 481. 42 Cal.App. 
674. 
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a substantial compliance will generally suffice.^ 
Aside from any statutory provisions on the sub¬ 
ject, it is a rule of general application that the 
property must be properly and correctly described^! 
with such reasonable certainty that it may be readi¬ 
ly located and identified by some lawful mode,*^2 
such as a survey,*^3 or by metes and bounds and 
unless it is so described as to be capable of such 
identification the assessment will be void.^B On 
the other hand, if the property assessed is described 
with such reasonable certainty that it may be readi¬ 
ly identified, the description must be regarded as 
sufficient.*^^ Imperfect descriptions do not always 
render assessments void;^^ but an assessment may, 
of course, be void on a ground other than that of 
an erroneous or imperfect description.^^ The fact 


that property is described for assessment by refer¬ 
ence to several lot numbers is not conclusive that 
the tract is not one lot or parcel within the mean¬ 
ing of pertinent statutes.^^ 

Aider by pleading. Where the description of the 
property assessed is insufficient to identify it, the 
insufficiency of the description cannot be cured 
by a sufficient description of the property in the 
complaint in a suit brought to enforce a lien there- 

on.80 

Maps or plats. According to some decisions, a 
description of property assessed by reference to 
a map never adopted as an official map,Si to a 
plat made by one who was not the county sur- 
vtyoT in disregard of statutory requirements,*** 


Mo.—Oorpu XaxiM died in Univers¬ 
ity City, to Use of Schuls v. Amos, 
156 S.WJ2d 66. 67. 236 Mo.App. 
428. 

TOy Cal.—City of Compton v. Boland, 
158 P.2d 897, ^6 Oal.2d 310. 

K.C.—^Holton V. Mocks vine, li26 8.E. 
326, 189 N.C. 144. 

■71. U.S.—^HlllsborouGTli County v. 
Highway Engineering & Construc¬ 
tion Co., C.C.A.Fla., 94 F.ad 419. 
certiorari denied Highway Engi¬ 
neering & Construction Co. v. 
Hillsborough County, 58 S,Ct. 942, 
304 U.S. '660. 82 l4.Ed. 1627. re¬ 
hearing denied 68 S.Ct, 1037, 804 
U.S. 689. 82 L.Bd. 1549. 

Ark.—Schuman v. Laser, 207 S.W.Sd 
308, 212 Ark. 727—Felker v. Board 
of Com'rs of Paving Improvement 
Dlst. No. 13, 160 S.W.2d 6'5. 202 
Ark. 304. 

Mo.—^University City, to Use of 
Schulz V. Amos, 166 S.W.dd 65, 286 
Mo.App. 4i28. 

nesozlptloiL affozdlBg notloe to own¬ 
er and pnbllo 

The description of the land must 
be such as will fully apprise the 
owner, without recourse to his su¬ 
perior knowledge peculiar to blm as 
owner, that the particular tract of 
land is sought to be charged with 
a tax lien, and must be such as will 
notify the public what lands are to 
be offered for sale in case the tax Is 
not paid.—^Felker v. Board of Com'rs 
of Paving Improvement Dlst. No. 13, 
150 S.W.2d 66, 202 Ark. 304. 

Xnoluslon of words tending to con^ 
fuse the description may not be dis¬ 
regarded as mere surplusage.—Schu¬ 
man V. Laser, 207 B.W.2d 308, 212 
Ark. 727. 

Description held oorreet, accurate, 
and certain 

Ark.—^Felker v. Board of Com'rs of 
Paving Improvement Dlst. No. 13, 
160 S.W.2d 56, 202 Ark. 804. 


72. Ark.—Schuman v. Laser, 207 S. 
W.2d 308, 212 Ark. 7i37. 

Tex.—Lofstedt v. Gulf Paving Co., 
Civ.App., 185 S.W.2d 208, affirmed 
188 S.W.2d 166, 144 Tex. 17. 

44 C.J. p 673 note 52. 

73. Ill.—Upton V. People, 62 N.E. 
358, 176 111. 632. 

44 C.J. p 673 note 68. 

74U Ill.—Upton V. People, supra 
44 C.J. p 673 note 56. 

7B. Ill.—^People V. Owens, 83 N.E. 
198, 231 111. 811—Upton y. People, 
62 N.E. 368, 176 111. 632. 

76, Ala—Cabanlss v. City of Hunts¬ 
ville, 117 So. 316, 217 Ala 678. 

Mo.—Corpus Jhzis cited In City of 
Higglnsvllle ex rel. and to Use of 
Hosco, Inc. V. Alton R. Co., 171 
S.W.2d 795, 804, 237 Mo.App. 1204. 
Tex.—^Lofstedt v. Gulf Paving Co., 
Clv.App., 186 S.Wffd ^OS, affirmed 
188 SLW.2d 165, 144 Tex. 17. 

44 C.J. p 673 note 67. 

Beferenoe to recorded deed 
Where paving assessment proceed¬ 
ing and paving assessment lien suit 
contained description which referred 
to recorded deed, matters which al¬ 
legedly created vagueness, but which 
did not appear from deed, could not 
be imported Into deed for purpose 
of making the description which was 
there certain as it was written, un¬ 
certain..—^Lofstedt v. Gulf Paving 
Co., Clv.App., 186 S.W.2d 208, affirmed 
188 S.W.2d 166, 144 Tex 17. 

77, Tex—Broussard v. Oldham, Civ. 
App., 142 S.W.2d 837, error refused 
—Cox V. Thurber Brick Co., Civ. 
App., 86 S.W.2d 849. 

Xntenttoa 

Where there was an Intention to 
assess only the property on which 
the assessment Is sought to be sus¬ 
tained, mere inaccuracies or imper¬ 
fections in the description do not 
render the assessment void.—^Brous¬ 
sard V. Oldham, Tex.Civ.APPM 142 S. 
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W.2d 837, error refused—Cox v. 
Thurber Brick Co., TexCiv.App., 86 
S.W.2d 849. 

Where statutes are followed and 
property Is described, the lots bene¬ 
fited by the improvement should bear 
a just proportion of the cost thereof 
regardless of errors in the descrip¬ 
tion.—City of Hazard v. Duff, 176 
S.W.2d 146, 295 Ey. 628. 

Xf assessment prooeedlngs, taken 
together, describe land, Inadvertences 
and irregrnlarlties in the description 
will not affect their validity.—Hills¬ 
borough County V. Highway Engi¬ 
neering & Construction Co.. C.C.A. 
Fla., 94 F.2d 419, certiorari denied 
Highway Engineering & Construc¬ 
tion Co. V. Hillsborough County, 58 
S.Ct. 942, 804 U.S. 660, &3 L.Ed. 1507, 
rehearing denied 68 S.Ct. 1037, 804 U. 
S. 689, 82 L.Ed. 1549. 

78. Tex.—^Broussard v. Oldham, Olv. 
App., 142 S.W.3d 837, error refused. 

Erroneous inolnsion of property 
An assessment, including in one 
unit property not owned by person 
assessed or property which ho did 
own but which, because of Itn loca¬ 
tion, was not assessable for tho par¬ 
ticular improvement, is void, but 
such invalidity does not arise from 
an orronoous or Imporfoot description 
of property.—Broussard v. Oldham, 
supra. 

79. Ala.—^Montgomery v. City of 
Florence, 146 So. 882, 226 Ala. 840. 

AssoBsment of entire tracts or par¬ 
cels or subdivisions thereof see 
suinra S 1603. 

aa Ind.—Cleveland, etc., R. Co. v. 
O'Brien, 67 N.E. 47, 24 Ind.App. 
647. 

Miss.—^Langstaff v. Durant, 84 So. 
450, 182 Miss. 471. 

8L N.7.—^Noxon v. Now Rochelle, 
116 N.T.S. 822, 63 Misc. 282. 

88. 111.—^Upton V. People, 62 N.B. 
858, 176 Ill. 682. 
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to an unauthenticated plat,^^ or to an unrecord¬ 
ed plat where plats are by statute required to 
be recorded to give them validity,8^ is insufficient 
and the assessment is invalid. According to other 
decisions, however, where the owner is not misled, 
a description by reference to a map or plat which 
has not been properly executed, adopted, or re¬ 
corded, may be sufficient,*5 and, under the circum¬ 
stances, an assessment according to an original plat, 
after there has been a replatting, may be merely 
irregular and not void.^^ So too, an assessment 
map which sufficiently indicates the parcels to be 
assessed fulfills the purpose of a statute requiring 
it, and its failure to comply strictly with statu¬ 
tory directions does not vitiate the assessment 
and, on the principle that that is certain which may 
be made certain, an assessment map which shows 
boundaries, streets, and adjoining owners is not 
objectionable for not showing dimensions, bearing 
of lines, or scale, where these matters can be readi¬ 
ly. ascertained by measurements on the ground.** 

The description in an assessment of property 
merely by a particular number, which is the num¬ 
ber that it bears on the official map of the city, is 
insufficient if there is no reference in the assessment 
to the map.** 

Diagram. The description in an assessment for 
a street improvement may under some statutes be 
made by a diagram,** or the assessment may re¬ 
fer to the diagram attached thereto in order to 
complete an otherwise imperfect description.*^ Any 
variance between the original diagram and the re¬ 
corded diagram and assessment sufficient to pre¬ 
vent notice being given by an inspection of the rec¬ 
ord as to what property is sought to be subjected 
to the lien is material and fatal to the lien ;** but, 
if the recorded diagram and assessment contain a 
sufficient description of the property, any variance 


from the original diagram is immaterial.** 

Railroad property. Under a statute providing that 
railroad property assessed may be described in any 
manner sufficient reasonably to identify it, it will 
be sufficient to describe railroad property assessed 
as a railroad company’s right of way on designated 
streets*^ or as a railroad company’s right of occu¬ 
pancy, franchise, and interest on a certain avenue 
from a certain street to another street designated ;** 
and if, because of a local improvement, it receives 
benefits throughout any specific portion of its length, 
it is sufficient, in making the assessment, to de¬ 
scribe that section of the whole right of way to 
which the benefits accrue, although it may not, in 
fact, be benefited throughout its whole width,*® 
provided the benefits assessed do not exceed the 
benefits to the whole of the portion so assessed.*^ 
So also it has been held that an assessment of a 
railroad right of way and station grounds which 
described the premises in the proper blocks on the 
designated map, prepared by the city engineer, as 
required by statute for the description of unplatted 
property, is sufficient,** although the map referred 
to was removed from the city files and not returned 
until a lapse of considerable time where the rail¬ 
road company had full knowledge of the proceed¬ 
ings and was not misled by the temporary absence 
of the map.*® Even a failure to describe the 
property of a street railroad company on whidi an 
assessment for paving between and adjacent to 
tracks is imposed is not fatal under a statute mak¬ 
ing all of the company’s property subject to the 
assessment and providing that the assessment shall 
not be affected by any defect not actually fraudu- 
lent.i Under some statutes, however, a railroad 
right of way easement must be separately assessed, 
and be given a separate description, in the same 
manner as the lots and portions of lots within the 


83. Ill.—^People v. Owens, 88 N.B. 
198, 281 Ill. 311. 

84. Ill.—^People V. Clifford, 46 N.E. 
770, 166 IlL 166. 

86. N.J.—State v. Manning, 41 N.J. 
Law 275, affirmed 42 N.J.Law 168. 

44 C.J. p 674 note 71. 

86b Tez.—^Broussard v. Oldham, 
Clv.App., 142 S.W.2d 837, error re¬ 
fused. 

87. N.J.—Lucas v. Board of Gom'rs 
of Town of Montclair, 24 A.2d 831, 
128 N.J.Law 152, affirmed 88 A.2d 
894, 180 N.J.Law 533. 

Dlreotorjr statutory xeCLiilreniaB.t 
Failure of the assessment map to 
follow a map or plat In common use, 
as required by statute, is not fatal 
where the requirement is merely di¬ 


rectory.—^Peoples V. State Sec. Bank, 
119 So. 226, 218 Ala. 534. 

88. Ala.—^Peoples v. State Sec. Bank, 
supra. 

89. Cal.—^Labs v. Cooper, 40 P. 1042, 
107 Cal. 656. 

44 C.J. p 674 note 72. 

90. Cal.—^Whiting v. Quackenbush, 
54 Cal. 306. 

44 C.J. p 674 note 78. 

91. Cal.-^Ede v. Knight, 28 P. 860, 
93 Cal. 159. 

44 C.J. p 674 note 74. 

92. Cal.—Labs v. Cooper, 40 P. 1042, 
107 Cal. 656. 

44 ax p 674 note 75. 

93. Cal.—^Blanchard v. Ladd, 67 P. 
181, 135 Cal. 214. 

44 C.X p 674 note 76. 

94. Ill.—^Nokomls V. Zepp, 92 N.E. 
809, 246 111. 159. 


96b Ill.—South 'Chicago City R. Co. 
V. Chicago, 68 N.B. 1046, 196 Ill. 
490. 

96. Ill.—^Kankakee v. Illinois Cent. 
R. Co, 100 N.E. 996, 267 Ill. 298. 

44 C.X p 673 note 61. 

97. Ill.—^Kankakee v. Illinois Cent. 
R. Co., supra. 

98. U.S.—Choctaw, D & O. R. Co. v. 
Mackey, Okl., 41 S.Ct 683, 256 U.S. 
531, 65 L.Ed 1076. 

99. U.S.—Choctaw, D. & G. R. Co. 
V. Mackey, supra. 

1. N.T.—City of Tonkors v. Yon¬ 
kers R. Co., 6 N.T.S.2d 519, 169 
Mlsc. 102, affirmed 13 N Y.S 2d 957, 
267 App.Dlv. 964, reargument de¬ 
nied 14 N.Y.S.2d 995, 257 App.Div. 
1074, affirmed 27 N.KSd 200, 282 
N.Y. 788. 
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improvement district;^ it has been held that, under 
a statute requiring a report of the full description 
of each lot bordering on a street improved and 
providing for the assessment to be a lien on each 
lot, an assessment describing property as a des¬ 
ignated number of feet of the right of way of a 
certain railway company whose right extended 
through the city and for many miles did not suffi¬ 
ciently describe any property to create a lien there¬ 
on;^ and it has also been held that, under a stat¬ 
ute requiring an estimate for special assessments 
to contain “the full description, together with the 
owner’s name of each lot, part of lot and parcel 
of land,” a description of a designated railway 
company's “right of way lands west of the side of 
£ street” in a designated city is not sufficiently 
definite description, it appearing that the railway 
company had other railway lands and right of 
way in the city and the description not indicating 
whether its railway land was platted or unplatted.^ 

§ 1441. Designation of Owners of Property 

Unless It Is provided otherwise by statute, a lack of 
sufficient compliance with statutory requirements as to 
stating the name of the owner of the property assessed 
Invalidates the assessment as far as he is concerned. 

An assessment which properly and sufficiently 
states the name of the owner of the property as¬ 
sessed is not objectionable on the ground that it does 
not do so.^ An error or mistake as to the name of 


the owner does not invalidate the assessment where 
the assessment is within a statute so providing,^ or 
a statute providing that -the assessment shall be a 
lien on the property and a personal liability and 
charge against the true owners, whether or not 
named,*^ or, it has been held, where the property is 
sufficiently described® or no one is prejudiced by 
the error;® but, according to the weight of author¬ 
ity, a lack of sufficient compliance with statutory re¬ 
quirements as to stating the name of the owner in¬ 
validates the assessment as far as he is concerned,^® 
and, in so holding, the courts apply the principle that 
every substantial requirement of the law must be 
complied with or the owner’s land cannot be 
charged.ii 

The rule requiring the name of a property owner 
to be given in making an assessment is one of stat¬ 
utory origin;!® and, in the absence of statutory re¬ 
quirement, it is unnecessary that the assessment 
should state the name of the owner of the property 
assessed.!® In some cases it has been held that, 
where a statute makes the assessment a lien on the 
property assessed, it is not essential to the validity 
of the assessment that the name of the owner be 
given,!^ in which circumstances it has been said 
that it is immaterial who is described as owner.^® 

Estate of deceased f arson. An assessment against 
the estate of a deceased person has been upheld,!® 
but has also been held not to comply with a charter 


2. Col.—Shannon v. Wilson, 101 P. 
2d 116, 88 Cal.App.2d 219. 

3. Ind.—Cleveland, etc., R. Co. v. 
O’Brien, 57 N.E. 47, 24 IncLApp. 
547. 

4. S.D.—^Loomis V. Chicago, etc., R. 
Co., 141 N.W. 386, 31 6.0. 408. 

5. Ala.—City of Birmlnffham v. 
Emond, 157 So. 64, 229 Ala. 346. 

Mass.—City of Lowell v. Lowell 
Bldg. Corporation, 34 N.E.Od 618, 
809 Mass. 166. 

General owner 

One parcel of land subject to two 
mortfiragres on diilerent parts thereof 
is properly assessed as unit for 
street improvement In name of own¬ 
er of parcel, since statute providing 
for assessment in name of ’’owner" 
means general owner and not mort¬ 
gagee.—City of Birmingham v. 
Emond, 157 So. 64, 229 Ala. 346. 
Holder of unrecorded deed 
Assessment In name of true owner 
was not invalid because deed to him 
was not recorded, where no question 
of innocent purchaser for '^ue is 
Involved.—Turner v. Griffith, 99 S. 
W.2d 202, 266 Ky. 37L 
Beoord owner 

(1) It is proper to charge a special 
assessment against the record own¬ 


er of the property assessed although 
the actual title is In the name of an¬ 
other whose conveyance is not re¬ 
corded.—Huntington Engineering Co. 
V. Gallaher, 132 S.E. 866, 101 W.Va. 
110—44 C.J. p <675 note 80 [c]. 

(2) Under a statute in force at one 
time, it was sufficient to indicate as 
owner the person appearing by the 
records of the probate office to be the 
owner.—Throckmorton v. City of 
Tuscumbia, 23 So.2d 617, 247 Ala. 
209. 

Owner for tax purposes 
Under express statutory provision, 
an assessment which indicates as 
owner person in whose name proper¬ 
ty was last assessed for taxes Is suf¬ 
ficient.—U. S. Bond & Mortgage Co. 
V. City of Birmingham, 168 So. 761, 
229 Ala. 636—44 C.J. p 676 note 80 
[d]. 

a. Ala.—^Throckmorton v. City of 
Tuscumbiav 23 So.2d 647, 247 Ala. 
209. 

Ky.—City of Hazard v. Buff. 176 3. 
W.2d 146. 295 Ky. 628—Turner v. 
Griffith, 99 S.W.2d 202, 266 Ky. 
371. 

44 C.J. p 676 note 7S. 

7. Tex.—Uvalde Const. Co. v. Joiner, 
126 S.W.2d 22, 132 Tez. 693—West 
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Texas Const. Co. v. Adams, Civ. 
App., 54 S.W.2d 647, affirmed Shir- 
ey V. West Texas Const Co., 86 S. 
W.2d 1116, 126 Tex. 173. 

8. Wash.—^Fclker v. New Whatcom, 
47 P. 605, 16 Wash. 178. 

9. Mass.—^Masonic Bldg. Assoc, v. 
Brownell. 41 N.E. 306, 164 Mass. 
306. 

lOL Or.—Dowell v. Portland, 10 P. 

308, 13 Or. 248. 

44 C.J. p 676 note 80. 

11. Mo.—Sedalla v. Oallle, 49 Mo. 
App. 392. 

44 C.J. p 675 note 81. 

Id. Tex.—^West Texas Const Co. v. 
Adams, Clv.App.. 54 S.W.2d 647, 
affirmed Shirey v. West Tcx«ih 
Const. Ca, Com.App., 86 S.W.2d 
1116. 

la Mo.—JOorpns JUxls cited in 
City of Hlgglnsville ex rol. and to 
Use of Kasco, Inc. v. Alton It Co., 
171 S.W.2d 796, 801, 237 Mo.App. 
1204. 

44 C.J. pi674 note 77. 

14L Iowa—^Kcndlg v. Knight, 14 N. 

W. 78, 60 Iowa 29. 

44 C. J. p 676 note 83. 

15b Iowa—^Kendlg v. Knight supra 
16 l Md.—Moale v. Baltimore, 61 Md. 
224. 
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requirement^^ FurthermorCi such an assessment 
has been upheld where there was a will which had 
not been admitted to probate,^^ but held invalid 
where the estate had been closed and title vested 
in devisees.^® 

§ 1442. Designation of Amounts Assessed 

The amount assessed against each lot or parcel of land 
should appear In the assessment. 

The amount assessed on each lot or parcel of land 
should appear in the assessment and failure to 

12. Assessment Rolls, 

§ 1443. In General 

It Is necessary to comply with charter or statutory 
requirements with respect to an assessment roll or other 
record of the assessment proceedings. 

An assessment roll is a public record to which 
property owners are entitled to look for informa¬ 
tion as to whether their property has been as¬ 
sessed and a compliance with dharter or statu¬ 
tory requirements as to such roll®® or other record 


state the amount assessed against some of the lots 
assessed will invalidate the assessment as to them,®^ 
although not as to the lots the amount of assessment 
of which is stated.®® Failure to prefix the dollar 
sign to figures in the assessment is not fatal if their 
meaning is clear.®® Where the aggregate assess¬ 
ment for an improvement would have been legal if 
assessed in one sum, assessment in two sums does 
not render it invalid, although it may be said that 
no good reason exists for dividing the assessment 
into two amounts.®* 

Reports, and Records 

of the assessment or assessment proceedings®? is 
essential to the validity of the assessment. It must 
appear on the record that all statutory conditions 
precedent have been observed,®® and any omission 
of facts showing compliance with conditions essen¬ 
tial to the exercise of the power to assess will not 
be supplied by presumptions;®® but matters which 
are not essential to the record under the statutes 
governing the proceedings need not appear;®® and 


Pa«—^In re Richards* Estate^ 4S Pa. 
Diat. & Go. 47$. 

Tex.—^Vauahan v. Sterllnff Nat Bank 
& Trust Co. of New Tork. Glv’.Ajpp., 
124 S.W.2d 440, error refused. 

44 C.J. p 675 note 80 [f] (1). 

17. Or.—Hhwthome v. East Port¬ 
land. 10 P. 842. 13 Or. 271. 

44 aj. p $75 note 80 [f] (8). 

18. Tex—Vaughan t. Sterling Nat. 
Bank & Trust Co. of New York, 
GivJLpp.p 124 S.W.2d 440. error re¬ 
fused. 

Determlnafelon of ownership 
It IS not to he presumed that a 
city can he compelled to postpone a 
public Improvement until the courts 
determine who are the real owners 
of the land to be specially benefited. 
In the absence of a statute so requir¬ 
ing.—Vaughan v. Sterling Nat Bank 
& Trust Co. of New York, supra. 

18. Tex—Johnson v. Lindsay. Civ. 
App.. 80 S.W.2d 656. error dis¬ 
missed. 

90. AJa.—Selma v. Hobbs. 92 So. 900. 
207 Ala. 420. 

44 G.J. p $76 note 85. 

Apportionment of assessment against 
property ewned by several persons 
see supra S 1420. 

91, Ala.—Selma v. Hobbs, supra. 

99. Ala.—Selma v. Hobbs, supra. 

98. D.C.—Walker v. District of Co¬ 
lumbia. 17 D.C. 262. 

44 O.J. p $76 note 88. 

91. m.— Milan V. Looby, 161 N.B. 
501. 820 Ill. 515. 

95. Idaho.—Western Loan & Build¬ 
ing Co. V. Bandel, 68 P.2d 158. 57 
Idaho lOL 


2& U.S.—Cowan Inv. Corporation v. 
City of Florence. D.C.A]a.. 11 F. 
Supp. 978. 

Idaho.—Western Loan & Building Co. 

V. Bandel. 63 P.2d 159, 67 Idaho 101. 
44 CJ. P 676 note 92. 

Effect of Issiiaains of heads or anthon- 
Isatlon thereof 

(1) It Is apparently contemplated 
by some statutes that. In the event 
of the Issuance of bonds, an assess¬ 
ment roll shall nevertheless be made 
up at outset covering cost of local 
Improvement and Interest.—^U. S. v. 
John K. & Catherine S. Mullen Benev. 
Corporation, C.C.A.Idaho. <63 F.2d 48, 
affirmed John E. & Catherine S. Mul¬ 
len Benev. Corporation v. IT. S., 54 S. 
Ct. 88, 290 U.S. 89, 78 L.Ed. 192. 

(2) An ordinance authorizing issu¬ 
ance of special or local Improvement 
bonds pledged the good faith of the 
city in carrying out Its duties In con¬ 
nection with the district, and that all 
steps had been properly taken, which 
necessarily Included a valid and suf¬ 
ficient assessment roll.—Maguire v. 
Whlllock, 124 P.2d 248, 63 Idaho 680. 
Boll .held to oomply sabstoatlally 

with charter requirements 
Fla.—City of Hollywood v. Davis. 19 
So.2d 111, 164 Fla. 785. 

XABd sold for tazss 
County treasurer Is under no duty 
to reinstate on tax rolls special as¬ 
sessments canceled of record after 
sale of land for delinquent taxes.— 
Prince v. Ypsllanti Sav. Bank, 282 P. 
282. 140 Okl. 131. 

97. Ala.—Nashville, C ft St. L. Ry. 
Co. V. Town of Boaz, 147 So. 195, 
226 Ala. 441. 


Ga.—Hill V. City of Calhoun, 171 S- 
B. 459, 47 6a.App. 763. 

44 C.J. p 676 note 92. p 677 note 9. 
Record held to show no dsfsot in 
prooesdlags 

Pla.—Town of Monticello v. Flnlay- 
Bon. IT So.2d 84. 154 Fla. 274. ap¬ 
peal dismissed 65 S.Ct. 60, 823 U.S. 
666, 89 L.Ed. 542, rehearing denied 
65 S.Ct. 118, 323 U.S. 813, 89 L.Bd. 
647. 

28. Or.-^ones v. Salem, 128 P. 1096. 
68 Or. 126. 

44 C.J. p 676 note 98. 

Beoord held snffloieiLt to Show Juris¬ 
diction to levy assessment 
Ala.—Throckmorton v. City of Tus- 
cumbia, 23 So.2d 647, 247 Ala. 209. 

29. Neb.—Morse v. Omaha, 92 N.W. 
734, 67 Neb. 426—^Medland v. Lin¬ 
ton, 82 N.W. 866, 60 Neb. 249. 

SO. Mo.—^Rlsley v. St. Louis, 84 Mo. 
404. 

44 G.J. p 676 note 95. 

Contents of papers 

(1) Under some statutes, where 
minutes of municipal board evidence 
preparation of roll of owners and 
property assessed for a public Im¬ 
provement. roll itself need not ap¬ 
pear In minutes.—^Throckmorton v. 
City of Tuscnmbla, 23 6o.2d 647, 247 
Ala. 209—Byars v. Town of Boaz, 156 
So. 383, 229 Ala. 22—Nashville, C. & 
St. L. Ry. Co. V. Town of Boaz, 147 
So. 196, 226 Ala. 441. 

(2> Also, under such statutes, 
where the record of the proceedings 
of the board recite that the requi¬ 
site notice was given, the notice It¬ 
self need not be set out In the rec- 
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the record is not affected by matter which is mere 
surplusage.^^ It has been held that a mere failure 
of the clerk to make the proper entries on the roll 
at the proper time is an irregularity which will not 
invalidate a tax.82 

Variance, The fact that an ordinance and as¬ 
sessment roll differ in their descriptions of the ter¬ 
mini of an improvement is immaterial, where the 
points described are the same in fact.^^ 

Amendment, The governing board of the mu¬ 
nicipality may amend an assessment roll in respect 
of a defect which is nothing more than an irregu¬ 
larity;^^ and it may do so without further notice 
where jurisdiction of the res has been previously 
acquired by the making and filing of the assessment 
roll and publication of notice of the date of hear¬ 
ing.®® 

§ 1444. Qualification of Assessors or Com¬ 
missioners 

Where It Is required that commissloneri of assessment 
possess certain qualifications. It must appear on the face 
of the record that they possess, or are deemed to possess, 
such qualifications. 

Where the legislative enactment under which the 
city proceeds requires that commissioners of as¬ 
sessment shall possess certain qualifications, it must 
appear on the face of the record that they possess, 
or are deemed to possess, such qualifications.®® This 
rule applies not only to those originally appointed, 
but also to those substituted or afterward appoint¬ 
ed to fill vacancies.®^ 

§ 1445. Signatures, Certificate, or Verification 

Charter or statutory provisions are controlling In 
determining whether verification or certification of an 
assessment Is necessary and, If so, what the affidavit 
or certificate shall contain. 

Where not imposed by charter or statute, there is 


no requirement of an oath to a local assessment®® 
or of a certificate that the assessment is levied in 
proportion to benefits.®® On the other hand, if a 
statute or charter requires an assessment to be 
signed, certified, or verified, a failure to comply sub¬ 
stantially with the statutory requirements in this 
respect will ordinarily render the assessment inval¬ 
id;^® but an absence of a certificate has been held 
not fatal under the circumstances.®^ If a statute 
prescribes what the affidavit or certificate shall con¬ 
tain, an affidavit or certificate which complies with 
its requirements in this respect need not contain 
anything else,®® nor is it necessary that it should be 
in the exact language prescribed by statute, but it 
will be sufficient if there is a substantial compli¬ 
ance with the statutory requirements.®® 

Where the official assessment as entered in the 
tax roll is signed and verified by the assessors, a 
signing of the preliminary list made by them from 
which the official assessment was made up is not 
necessary, it being nothing more than a memoran¬ 
dum from which the ofiEicial assessment was made.®® 
Also, where the assessment roll is amended by or¬ 
der of court, a new affidavit is not required.®® 

Official search certificate. Under some statutes a 
person acquiring a mortgage in reliance on an offi¬ 
cial tax search certificate not showing an unpaid 
municipal assessment, and subsequently foreclosing 
the mortgage and purchasing the mortgaged prop¬ 
erty at the foreclosure sale, takes the property free 
from the lien of the assessment®® 

§ 1446. Return, FiHng, and Recording 

It Is necessary to comply with statutory requirements 
relating to the time of return and filing or the manner 
of record mg. 

Statutory requirements as to the time of re- 


ord.—^Flrst Nat Bank v. Fountain 
Motor Co., 148 So. 817, 227 Ala. 183 
-—Nashville, C. & St L. By. Co. v. 
Town of Boaz, supra. 

Completloa of ImprovemeiLt 

It is not necessary for the city 
council to show on the mlnutos of its 
proceedings that the improvement 
was completed before the taking of 
the steps that appropriately follow 
that event—Gabanlss v. City of 
Huntsville, 117 So. 816, '217 Ala. 678. 

31. m. —^Roberts V. Hvanston, 7'5 N. 

B. 923. 218 Ill. 296. 

44 C.J, p 676 note 96. 

32;, Kan.—^Doty v. Maddux, 108 P- 
864, 82 Kan. 416. 

33. Wash.—Spokane v. Browne, 86 
P. 26, 8 Wash. 817. 

68 C.J.8.—78 


за. Ala.—^Walton v. City of Mobile, 
167 So. 247, 233 Ala. 200. 

35. Ala.—^Walton v. City of Mobile, 
supra. 

зб. N.J.—Vreeland v. Bayonne, 24 
A. 486, 64 N.J.Law 488. 

44 C.J. p 677 note 98. 

37. N.J.—State V. Newark, 26 N.J. 
Law 399. 

38. N.Y.—^Denise v. Falrport, 82 N. 
Y.S. 07, 11 Misc. 199. 

39. Mich.—Graham v. City of Sagi¬ 
naw. 27 N.W.2d 43, 317 Mich. 427. 

40. N.Y.—Stebbias v. Kay, 35 N.B. 
207, 123 N.Y. 31. 

44 C.J. p 677 note 2. 

Assessment roll held properly ’verified 
IHh—Village of Broadview v. Dianish, 
167 N.B. 106, 835 Ill. 299. appeal 
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dismlsncd and certiorari denied 
Blanish v. Village of Broadview, 
60 S.Ct 67, 280 U.S. 618, 74 L.Ed. 
688 . 

41. Fla.—City of Hollywood v. Da¬ 
vis, 19 So.2d 111, 164 Fla. 785. 

42. Mich.—Sault Ste. Marie v. Min¬ 
neapolis, etc., R. Co., 1'58 N.W. 
164, 192 Mich. 66. 

44 C.J. p C77 note 3. 

43. Tex.—Harrell v. Storrio, Civ. 
App., 47 S.W. 838. 

44. N.Y.—Sorclian v. Brooklyn, 93 
N.Y. 289. 

45. 111.—Kankakee v. Tlllnols Cent. 
R. Co., 105 N.F. 731, 263 111. 589. 

46. N.J.—Cllffsldc Park Mortg. Co. 
V. City of Bnglcwood, 166 A. 86, 
118 N.J.£ki. 146, ornrmod 170 A. 646, 
115 N.J.Eq. 289. 



§ 1446 


MUNICIPAL CORPORATIONS 


63 C.J.S. 


turn^^ and filing^^ of assessments or of reports or 
other documents involved in assessments, must be 
substantially complied with in order to give validity 
to an assessment, the requirements of the statutes 
being considered mandatory.^® 

Recording may and must be done in the manner 
contemplated by the statute ;50 and a mandatory and 
nondiscretionary duty of the recording officer must 
be performed.^! Some statutes contemplate a rec¬ 
ord of a permanent character®^ and, in the case of 
documents, a cop 3 ring thereof at length in a book of 


records kept for that purpose but under some 
charters or statutes relating to particular cities a 
statement of assessments filed with a recorder be¬ 
comes a part of the records of his office and need 
not be recorded in full in a record book.^^ 

Removal of roUs from office. Where it does not 
result in any prejudice to property rights, the fact 
that the assessment rolls are taken, without author¬ 
ity of the municipality, from the clerk's office, and 
kept, for a limited period of time, in the engineer's 
office, does not have the effect of annulling an as¬ 
sessment based on the rolls and duly made.^^ 


13. PbBsnicmoNS as to Validity of Assessment and Effeot as Evidengb 


§ 1447. In General 

Generally, all preaumptlona are In favor of the valid¬ 
ity of assesamente for local Improvementa, and the bur¬ 
den la on peraona attacking the validity of aaaeaamenta 
to show that they are Invalid. 

The general rule is that all presumptions are in 


favor of the validity of assessments for local im¬ 
provements and, while these presumptions are 
not conclusive,S7 the burden of proof is on persons 
attacking the validity of assessments to show that 
they are invalid.®® In the absence of any proof to 


47. Ill.—^People V. Spnnsrer, 106 III. 
542—Sanderson v. La Salle, 57 Ill- 
441. 

Pa.—Palmer v. City of Ene, 9 
Ju2d 878, 837 Pa. 6—In re East 
Lake Road and Payne Ave., 163 A. 
688. 809 Pa. 827. 

44 C.J. p 677 note 8. 

Assessment roll libld not filed prema. 

Ala.—Cabanlss v. City of Huntsville, 
117 So. 316, 217 Ala. 678. 

49. HI.—^People v. Sprlnsrer, 106 Ill. 
642. 

Pa.—^In re East Lake Road and 
Payne Ave., 163 A. 688. 309 Pa. 327. 

JW. Cal.—Federal Constr. Co. v. 

Curd, 177 P. 478, 179 Cal. 479. 

44 C.J. p 677 note 9. 

31. La.—State en rel. Walmsley v. 
Williams, 116 So. 670, 166 La. 64. 

5a. Ala.—Nashville, C. & St. L. Ry. 
Co. V. Town of Boas, 147 So. 196, 
226 Ala. 441. 

£3. Cal.—Federal Constr. Co. v. 
Curd, 177 P. 473. 179 Cal. 479. 

•54. La.—State ex rel. Walmsley v. 
Williams, 116 So. 670. 166 La. 64. 

A5. Ala.—^Hamnck v. Town of Al¬ 
bertville, 122 So. 448, 219 Ala. 465. 

36. U.S.—^Northern Pac. Terminal 
Co. of Oregon v. City of Portland. 
C.C.AOr., 80 F.2d 738. certiorari 
denied 66 B.Ct. 591, '297 U.S. 716, 80 
L.Ed. lOOd. 

' Ala.—Schwend v. City of Birming¬ 
ham, 111 So. 205, 215 Ala. 491. 

AJ'Il—^L enon v. Street Improvement 
Diet. No, 618. 56 S.W.2d 572, 181 
Ark. 818. 


Cal.—McHugh v. Voyce, 274 P. 871, 
96 Cal.App. 498. 

Colo.—Santa F6 Land Imp. Co. v. 
City and County of Denver. 2 P. 
2d 238, 89 Colo. 809, followed in 
McFarlane v. City and County of 
Denver. 8 F.2d 1112. 90 Colo. 820. 
Ga.—Corpus Juris cited in City of 
La Grange v. Frosolona, 183 S.E. 
99, 100, 52 Ga.App. 233. 

Ind.—Wilhelm v. City of Indianapo¬ 
lis, 164 N.E. 496, 86 IndA.pp. 96. 
Iowa.—Chicago. R. I. & P. Ry. Co. 

V. Town of Dyart, S28 N.W. 871, 
208 Iowa 422—^Finkle v. City of 
Marshalltown. 218 N.W. 618, 205 
Iowa 918—In re Resurfacing 
Fourth St. in City of Davenport, 
211 N.W. 3‘75, 203 Iowa 208. 

Kan.—Grecian v. Hill City. 266 P. 
163, 128 Kan. 642. 

Minn.—Qvale v. City of Willmar, 25 
N.W.2d 699, 223 Minn. 51. 

Mo.—Olay County Bank v. Health 
Culture Co.. 139 S.W.2d 1049, |284 
Mo.App. 1142. 

Neb.—City of Scottsbluff v. Kennedy. 

4 N.W.2d 878. 141 Neb. 728. 

N.J.—In re Opening of Rasnnond 
Plaza West, Market St. to River 
St, Newark. 171 A. 538. 12 N.J. 
Misc. 803. 

N.C —Town of Asheboro v. Miller, 17 
S.H.2d 106, 220 N.C. 298—City of 
High Point V. Brown. 175 S.E. 169, 
206 N.C. 664. 

Ohio.—Rice V. Incorporated Village 
of Danville, 178 N.E. 621, 86 Ohio 
App. 503. 

W.Va.—State ex rel. City of Hunt¬ 
ington V. Heffley, 82 S.E.2d 456, 127 

W. Va. 254. 

44 C.J. p 678 note-12. 

Presumptions in proceedings: 

For equitable relief against assess¬ 
ment see Infra S 1538. 


On: 

Appeal from assessment see In¬ 
fra S 1607. 

Certiorari to review assessment 
see infra S 15i26. 

To confirm assessment see infra S 
1495. 

Strongest presumption 
N.Y.—Haskell v. Fisk. 76 N.T.S.2d 
864. 278 App.Dlv. 162. appeal de¬ 
nied 81 N.T.S.2d 178, 278 App.Dlv. 
1056. 

On direct attaoki correctness of 
assessments is question of proof, 
but on coHateral attack presumption 
in their favor must be indulged. 
—Snoddy v. Paving Improvement 
Dlst. No. 4, 7 S.W.2d 972, 177 Ark. 
775. 

57. Ga.—Coipiu Juris cited in 
City of La Grange v. Frosolona. 
183 S.E. 99, 100, 62 GaApp. 23-2 
Minn.—In re Meyer, 223 N.W. 135, 
176 Mmn. 240, 

Ohio.—Chamberlain v. Cleveland, 34 
Ohio St. 651. 

5a U.S.^urb and Gutter Dist. No. 
87 of City of Fayetteville v. Par¬ 
rish, O.C.AArk., 110 F.2d 903. 

Cal.—^McHugh v. Voyce, 274 P. 871, 
96 Cal.App. 498. 

Ga.—Corpus Juris cited in City of La 
Orange v. Frosolona, 188 S.E. 99, 
100, 62 Ga.App. iS32. 

Iowa.—<JhIcago, R. I. & P. Ry. Co. v. 
Town of Dysart, 223 N.W. 871, 
208 Iowa 422—^Flnkle v. City of 
Marshalltown. -218 N.W. 618, 205 
Iowa 918—^In re Resurfacing 
Fourth St. in City of Davenport. 
211 N.W. 875, 208 Iowa 298. 
Mmn.—Qvale v. City of Willmar, 26 
N.W.2d 699, 223 Minn. 61. 

Neb.—Munsell v. City of Hebron, 220 
N.W. 289. 117 Neb. 251. 
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the contrary, it must be presumed that ofScial duty 
with respect to assessments has been regularly and 
properly performed, especially where there was no 
protest when the assessment was made.^** 

§ 1448. Particular Presumptions 

It will be presumed that the preliminary steps neces¬ 
sary to give Jurisdiction to make the Improvement were 
taken, that all proceedings preliminary to the final as¬ 
sessment were regular, that the proper method of appor¬ 
tionment was employed In making the assessment, and 
that the property assessed was benefited by the improve¬ 
ment to the extent and not In excess of the amount 
assessed against It. 

Under the general rule that all presumptions are 
in favor of the validity of assessments for local im¬ 
provements, discussed supra § 1447, it will be pre¬ 
sumed that the preliminary steps necessary to give 
jurisdiction to make the improvement were taken, 
that the street or other place improved was within 
the territorial limits of the municipality,that the 
boundaries of the assessment or taxing district were 


properly fixed,®® that the improvement ordinance is 
valid,®4 and that the improvement was necessary.®® 
So it will be presumed that all proceedings prelim¬ 
inary to the final assessment were regular,®® that all 
steps necessary to the validity of an assessment roll 
had been taken,®^ that those making it up exercised 
sound judgment and discretion,®® and that the work 
done in making the improvement was satisfactory.®® 
When notice of the assessment is given in a reason¬ 
able manner, the law presumes that the notice 
reached parties in interest to be affected by the as¬ 
sessment and it has been held that recitals, in an 
ordinance levying a street assessment, that notice 
and opportunity for hearing were given is prima 
facie evidence of that fact.*^! 

The presumption exists that the property assessed 
was benefited by the improvement*^® to tlie extent*^® 
and not in excess of*7^ the amount assessed against 
it, that the assessing body complied with the statute 
in determining benefits,^® that all the property 


N.C.—^Town of Aflheboro v. Miller. 17 
S.B.2d 106, 220 N.CI. 208. 

Ohio.—Rice V. Incorporated Villagre 
of Danville. 173 N.E. 621. 86 Ohio 
App. '603. 

W.Va.—State ex rel. City of Huntlngf- 
ton y. Hoffley. 32 S.E.2d 456. L27 
W.Va. 264. 

44 C.J. p 678 note 14. 

Burden of proof as to particular mat¬ 
ters see infra f 1449. 

Prima fade evldenoe 
Assessment on property owner for 
special benefits from street Improve- 
mont constitutes prima facie evi¬ 
dence of validity of proceeding:, and, 
unless set aside as provided by stat¬ 
ute. prima facie case becomes con¬ 
clusive.—City of Dallas v. Firestone 
Tire & Rubber Co.. Tex.Clv.App., 66 
S.W.2d 729, error refused. 

59- Ky.—City of Louisa v. Horton, 
93 S.W.2d C20, 1263 Ky. 739. 

Mu.—Corpus Juris dted In City of 
Higginsvlllo ox rel. and to Use of 
Kosco, Inc., V. Alton R. Co.. 171 
S.W.2d 795. 803. 237 Mo.App. 1204. 
Nob.—City of Scoltsbluff v. Kennedy. 

4 N.W.2d 878. 141 Nob. 728. 

44 C.J. p 678 note 16, p 719 note 46. 

60l Tex.—Broussard v. Oldham. Olv. 
App., 142 S.W.2d 837. error refused. 

61. Ga.—Fallls v. City of Nashville, 
190 S.E. 667, 184 Ga. 66. 

Mo.—Corpus Juris dted In City of 
Hlggrinsville ex rel. and to Use of 
Kasco, Xnc., v. Alton R. Co., 171 
S.W.2d 796, 803. 237 Mo.App. 1204. 
N.C.—City of High Point v. Brown, 
176 S.E. 169, *206 N.C. 664. 

Ohio.—Vlnewood Realty Co. v. Vil¬ 
lage of Wlllowick, 45 N.E.2d 148. 
70 Ohio App. 74. 

Tex.—Fuller Const Co. v. Great 


Southern Life Ins. Co., Civ.App.. 16 
S W.2d 642. 

44 C.J. p 679 note 17. 

62. Ind.—Woodruff Place v. Roschig, 
46 N.E. 990. 147 Ind. 617. 

63. Mich.—^Powers v. Grand Rapids, 
57 N.W. 250, 98 Mich 393. 

64. Kan.—Grecian v. Hill City, 256 
P. 163, 128 Kan. 642. 

66. Ill.—Chicago V. Smith. 141 N. 

E. 707. 310 Ill. 244. 

Iowa.—Brenton v. City of Des 
Moines, 267 N.W. 704. 210 Iowa 
267. 

66. Ind.—Webster v. independont 
Constr. Co.. 189 N.E. 160, 80 Ind. 
App. 499. 

67. N.C.—Town of Wake Forest v. 
Holding. 174 S.E. 296, 206 N.C. 425. 

44 C.J. p 679 note 32. 

Pilma fade correct 
Municipal assessment roll will bo 
considered prima facie correct and 
legally prepared when attiickod m 
court.—^In re Sixth Ave. improve¬ 
ment in City of Seattle. 884 73N. 

165 Wash. 469. 

68. III.—Clark V. Chicago. 82 NE. 
870, 229 Ill. 363. 

69. Cal.—Buckman v. Ltandors. 43 P. 
Ili26. Ill Col. 347. 

70l Ala. —^U. S. Bond & Mortgage) Co. 
V. City of Birmingham. 168 So. 751. 
229 Ala. 636. 

Mailing 

On proof that notices of paving as¬ 
sessments were mailed to property 
owners, it was presumed that notice 
was mailed to owner of property 
the assessment against which was in 
dispute, in absence of direct proof 
that she did not receive notice.— 
Cleveland v. City of Spartanliurg. 
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194 S.E. 128, 185 S.C. 373, followed 
in Hudgens v. City of Spartanburg. 
194 S.R 137. 184 S.C. 152. 

71- Tex.—Power v. Breokenridge. 
Clv.App.. 290 S.W. 872. 

72. Iowa.—^Brenton v. City of Des 
Moines. 267 N.W. 794, 219 Iowa 
267. 

N.J.—^Henderson v. Board of Com'rs 
of Lyndhurst Tp.. 107 A. 743, 11 
N.J.Misc. 651, afllrmed 176 A. 332. 
114 N.J.Law 27-2. 

44 C.J. p 679 noto 22. 

Spedal and greneral benefit 

(1) The law presumes that street 
paving confers a special benefit on 
abutting properly owner as well as a 
general benefit on the community.— 
Maryland & 1> R. Co. v. Nice, 46 A. 
2d 109, 185 Md. 4i29. 

(2) Howover. it has also boon held 
that the fact that property abuttod 
on improved portion of a street did 
not raise a presumption as a mac- 
tor of law that the property was spe¬ 
cially benefited.—City of Dallas v. 
b'lrcstone Tire A Rubber Co., Tex. 
Civ.App., 66 S.W.2d 720. error re¬ 
fused. 

73. Iowa.—Brenton v. City of Dos 
Moines, 1257 N.W. 794, 219 lowu 
267. 

44 C.J. p 679 note 23. 

74. Tenn.—City of Rockwood v. 
Rodgers, 290 S.W. 381, 154 Tenn. 
638. 

44 C.J. p 679 note 23. 

Assessment not to exceed benefits 
see supra S 1407. 

75h U.S.—Robert Noble Estate v. 

Boise City, D.O.Idaho, 19 F.2d 937. 
Ky.—City of Louisa v. Horton. 93 S. 
W.2d 620, 263 Ky. 739. 
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benefited was included in the assessment,that 
property not assessed or omitted from the assess¬ 
ment district was not benefited/^ and that the 
property included in the assessment was so locat¬ 
ed as to be subject to assessment.^^ It will fur¬ 
ther be presumed that the proper method of appor¬ 
tionment was employed in making the assessment, 
that, where part of a lot was condemned for a 
street, that portion of it taken for the street was ex¬ 
cluded in estimating benefits to the lot,^^ and that 
a statement in the commissioners’ report that they 
had not exceeded the statutory limit in fixing the 
amount of assessments was true.^i 

Wheie, under the statute, an assessment roll 
makes a prima facie case that the property is bene¬ 
fited to the extent of the assessment, this prima fa¬ 
cie case cannot be overcome except by evidence 
but it has been held that, in order that an assess¬ 
ment roll be prima facie evidence of the regularity 
of the proceedings, it must have on its face such au¬ 
thentication and certification as constitutes it a 
warrant for the collection of taxes,^^ and that a 
certificate improperly signed is not sufficient under 
a statute making such certificate prima facie evi¬ 
dence of the regularity of an assessment®^ Where 
an assessment roll shows that the commissioners 
were appointed to assess the cost of paving an en¬ 
tire street, it will not be presumed that they ex¬ 
cluded from their estimate the cost of paving that 


part of the street occupied by car tracks and which 
it was the duty of the car company to pave.®® 

§ 1449. Burden of Proof as to Particular Mat¬ 
ters 

The burden la on one challenging the authority of 
the municipality to order the coat of an Improvement to 
be aaaeaaed against abutting property to ahow want of 
authority; and he also has the burden to show that the 
property assessed was exempt or was not benefited, that 
the assessment exceeded the benefits or was In excess of 
statutory limits, or that there were defects In preliminary 
proceedings. 

In accordance with the general rule that the bur¬ 
den of proof is on the persons attacking the va¬ 
lidity of assessments, discussed supra § 1447, the 
burden of proof is on one who challenges the au¬ 
thority of the municipality to order the cost of an 
improvement to be assessed on abutting property 
owners to show want of authority to do so,®® to 
show that property assessed was exempt from as¬ 
sessment,®^ to show that property assessed was 
not benefited,®® or to show that the assessment ex¬ 
ceeded the benefit received®® or was in excess of 
the amount limited by statute.®® Also, the bur¬ 
den is imposed on the person challenging the as¬ 
sessment to show that there were defects in pro¬ 
ceedings preliminary to the assessment;®^ to show 
that the method of apportionment used in making 
the assessment was erroneous;®® to show that the 
apportionment was unequal,®® inequitable,®® or ar- 


Ohlo.—Holmes v. Bowen, 19 N.E.2d 
974, 60 Ohio App. 168. 

Oood faith 

City council was presumed to have 
acted in good faith and correctly 
exercised Its discretion In apportion¬ 
ing the benefits accruing from paving 
streets for which special assessments 
were levied.—Graham v. City of Sag¬ 
inaw, i27 N.W.2d 42, 317 Mich. 427. 

76. N.T.—Covers v. New Rochelle, 
169 N.7.S. 221, 95 Misc. 36'2, affirm¬ 
ed 164 N.Y.S. 1093, 177 APP.Dlv. 
934, affirmed 123 N.B. 866. 226 N. 
T. 683. 

77. Wash.—Seattle Mattress, etc., 
Co. v. SeatUe, 125 P. 1013, 69 Wash. 
666 . 

44 C.J. p 679 note 26. 

78. Ala.—Grant v. Birmingham, 97 
•So. 731, 210 Ala. 239. 

79l Wash.—Gerlach v. Spokane, 124 
P. 121, 68 Wash. 589, 47 P. 870, 86 
Wash. 129. 

44 CJ. p 679 note 28. 

BBglaeex*s oslonlations 
Presumption la that engineer's 
calculations epntained In reports al¬ 
locating cost between owners of 
property abutting newly constructed 
street are corrects—^Peters v. City of 
Morehead, 98 S.W.2d 41. 666 Ey. 99. 


8a Ill.—Waggeman v. North Pe¬ 
oria, 40 N.E. 486, 155 Ill. 546. 

81. N.T.—^Matter of Avenue D, 106 
N.T.S. 889, 122 App.Dlv. 416, affirm¬ 
ed 86 N.E. 1106. 192 N.Y. 676. 

88. Ill.—^Holmes v. City of Harvey, 
156 N.E. 385, 324 Ill. 336. 

44 C.J. p 679 note 87. 

83. Wash.—^EEamllton r. Chopard, 8*7 
F. 472, 9 Wash. 352. 

84. Cal.—-Warren v. Ferguson, 41 P. 
417, 108 Cal. 635—^Rauer v. Lowe, 
40 P. 337, 107 Cal. 229. 

85. Ill.—Chicago v. Cummings, 33 
N.B. 34, 144 Ill. 446. 

Mich.—^Davies v. Saginaw, 49 N.W. 
667, 87 Mich. 489. 

8a Neb.—Whltla y. Connor, 208 N. 

W. 670, 114 Neb. 526. 

87. Pa.—^Philadelphia v. Burk, 135 
A. 635, <288 Pa. 383. 

8a U.S.—City of Orangeburg v. 
Southern Ry. Co., D.C.SX;., 55 F. 
Supp. 171, reversed on other 
grounds, G.C.A., 145 F.2d 726, cer¬ 
tiorari denied 65 S.Ct 866, 324 U.S. 
860, 89 L.Ed. 676. 

44 C.J. p 679 note 44. 

89. Ark.—^Lenon v. Street Improve¬ 
ment Dlst No. 612, 26 S.W.2d 672, 
181 Ark. 318. 

Iowa.—^Brenton v. City of Pes | 
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I Mome., 367 N.W. 794, 319 Iowa 867 

' —Chicago, R. I, & P. Ry. Co. v. 
Town of Pysart, 223 N.W. 871, 208 
Iowa 422—^B'inkle v. City of Mar¬ 
shalltown, 218 N.W. 618, *205 Iowa 
918. 

Ky.—City of Louisa v. Horton, 98 S. 
W.2d 620, 263 Ky. 739. 

N.J.—^Maywood Land Co. v. Town¬ 
ship of Rochelle Park, 181 A. 696, 
13 N.J.M1SC. 841. 

Tenn.—Corpus JUrls cited in City of 
Rockwood V. Cincinnati, N. O. & 
T. P, Ry. Co., 82 S.W.2d 837, 241, 
160 Tenn. 81. 

44 C.J. p 680 note 46. 

9a Tenn.—Jordan v. Cleveland, 255 
S.W. 877, 148 Tenn. 337. 

91. Mow—Corpns Juris cited In City 
of Higginsville ex rel. and to Use 
of Kasco, Inc., v. Alton R. Co., 
171 S.W.2d 795, 803, 237 Mo.App. 
1204. 

44 C.J. p 680 note 47. 

82. Pa.—Philadelphia ▼. Crew-Lev- 
ick Co., 122 A. 300, >278 Pa. 218. 

9a Ark.—Clarendon Impr. Dlst. No. 
1 V. St. Louis Southwestern R. Co., 
189 S.W. 308, 99 Ark. 508. 

9a Ohio.—^Prentice v. Toledo, 11 
Ohio Clr.Ct.,N.S., 299, 80 Ohio Clr. 
Ct. 56a 
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bitrary;^^ or to show that lots omitted from the 
assessment were, benefited by flic improvement.** 

§ 1450. Conclusiveness 

Generally an assessment duly made for a local Im¬ 
provement, in the absence of fraud, mistake, or Illegality, 
la conclusive; but an assessment made In a proceeding 
net authorizing the making of any assessment Is not 
conclusive. 

It has been broadly held that an assessment duly 
made for a local improvement, in the absence of 
fraud, mistake, or illegality, is conclusive on the 
courts,®^ unless the members of the taxing body 
proceeded on an illegal principle or an erroneous 
rule of law.^* However, an assessment made in 
a proceeding not authorizing the making of any 
assessment is not conclusive.^^ The fact that land 
was assessed for a special assessment in the name 
of a particular person is not res judicata as to 
ownership in subsequent litigation,^ for the rea¬ 


son that the assessment is made on the land, not 
against the owner, and title is of little consequence.^ 

§ 1451. -Evidence Impeaching Assess¬ 

ments 

Assessments for local Improvements should be sus¬ 
tained unless convincing evidence Is adduced against their 
validity. 

As a general rule, assessments for municipal im¬ 
provements should be sustained unless convincing 
evidence is adduced against their validity.® The 
official certificates of commissioners of assessment 
are entitled to great weight as evidence and are 
held erroneous only on convincing proof,^ and such 
commissioners are not competent witnesses to im¬ 
peach their own estimate,® nor are their declarations 
competent evidence for this purpose.® In particu¬ 
lar cases evidence has been held sufficient^ or insuf¬ 
ficient® to impeach an assessment for local improve¬ 
ments. 


14. CEaTDnoATE, Bond, Wahraitt, oa Speccaii Tax Bill against S]^egiipio P&opjebtt 


§ 1452. In General 

The provisions of the particular statute, charter, or 
ordinance under which a special assessment Is made de¬ 


termine whether certificates, special tax bills, op war¬ 
rants may or should be Issued. 

The issuance of tax bills, certificates, or warrants 
is often provided for by statute,® the source of au- 


95. Wls.—^Wright v. Forrestal, 27 N. 
W. 62, 65 Wls. 241. 

961 Ohio.—^Burr v. Parker, 10 Ohio 
Clr.Gt.,N.S., 660, 80 Ohio Cir.Ct 
297. 

97- Minn.—Qvale v. City of Wllknar, 
26 N.W.2d 699, 228 Minn. 61—In 
re Superior St. in Duluth, 216 N.W. 
818, 172 Minn. 664, certiorari denied 
Duluth & I. R. R. Co. V. City of 
Duluth, 48 S.Ct 821, 276 U.S. 628, 
72 L.Bd. 739. 

Conclusiveness of: 

Apportionment see supra 9 1419. 
Determination aa to: 

Extent and amount of benefits 
see supra 9 1375. 

Necessity, character, extent, and 
location of improvement see 
supra 9 13*28. 

Method of assessment see supra 9 
1436. 

Tax bill aa evidence see infra 9 
1467. 

Confirmation, revision, or vacation of 
assesamenta see infra 99 1490-1540. 
Effect of assessment in general see 
supra 9 1298. 

9a Nebr—Village of Wlnside v. 
Brune, 274 N.W. 212, 188 Neb. 80. 
Assessmeiit rolls for Improvoment 
districts, duly confirmed, are con¬ 
clusive, except where assessment is 
invalid, nncolleetable, or Ineufficlent 
from beginning.—State v. City of 
Vancouver, 295 P. 947, 160 Wash. 
666 . 


99. Minn.—Mayall v. St. Paul, 15 N. 
W. 170, 80 Minn. 294, overruled on 
other grrounds Albrecht v. St. Paul, 
60 N.W. 608, 47 Minn. 631. 

44 C.J. p 680 note 64. 

1. N.T.—Jarvis v. Lynch, 36 N.T.S. 
220, 91 Hun 849, affirmed 52 N.E. 
657, 167 N.T. 445—Brooklyn, etc., 
B. Co. V. Bird, 188 N.Y.S. &2C, 78 
Misc. 683. 

2. N.T.—^Brooklyn, etc., R. Co. v. 
Bird, supra. 

a N.J.—^Maywood Land Co. v. 
Township of Rochelle Park, 181 Al. 
696, 13 N.J.M1SC. 841. 

4. Tex.—^Elliott v. Texas, Pacific 
Coal & Oil Co., Civ.App., 19 SW. 
2d 442, affirmed, Com.App., 20 R 
W.2d 982. 

44 C.J. p 680 note 57. 

5. Ill.—Ryder v. Alton, 61 N.B. 8*21. 
176 ni. 94. 

44 C.J. p 680 note 68. 

6. Ill.—Quick V. River Forest, 22 
N.E. 816, 130 m. 328. 

7- U.S.—Curb and Gutter Dist, No. 
37 of City of Fkyetteville v. Par¬ 
rish, C.C.A.Ark.. 110 F.2d 902. 
Minn.—^In re Reassessment for Im¬ 
proving Robert Street, University 
Ave., and Aurora Ave., 215 N.W. 
858, 172 Minn. 497. 

Or.—Austin v, Tillamook City, 254 
P. 819, 121 Or. 386. 

Tex,—Cox V. City of Dallas, Civ.App., 
16i2 S.WAd 499. 
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a U.S.—^Northern Poe. Terminal Co. 
of Oregon v. City of Portland, C. 
C.A.Or., 80 F.2d 738, certiorari de¬ 
nied 66 S.Ct. 691, 297 U.S. 716, 80 
L.Eld. 1002—City of Orangeburg v. 
Southern Ry. Co., D.C.S.C., 65 F 
Supp. 171, reversed on other 
grounds, C.C.A., 145 P.2d 726, cer¬ 
tiorari denied 65 S.Ct. 866, 324 U.S. 
860, 89 L.Ed. 676. 

N.T.—Haskell v. Fisk. 75 N.T.S.2d 
864, 278 App.Dlv. 163, appeal de¬ 
nied 81 N.T.S.3d 178, 273 AppJDlv. 
1056. 

a Fla.—Stewart v. City of De Land, 
188 So. 600, 137 Fla. 731. 

Tex.—^Employers’ Liability Assur. 

Corporation v. Lyon-Qray Lumber 
Co., C1V.APP.. 29 S.W.2d 848— 
Laughlln v. Smith Bros., Clv.App., 
294 S.W. 915. 

44 C.J. p 824 note 61. 

City property 

Charter was held not to require 
city to issue special tax bills against 
itself for costs of paving alongside 
abutting property owned or hold by 
the city for public purposes.—State 
ex rel. Associated Holding Co. v. 
City of St. Joseph. 169 S.W.2d 419, 
237 Mo.App. 899. 

Baqnlrements of prior statute 
The requirements of a statute pro¬ 
viding for the foreclosure and sale of 
realty for general taxes in effect pri¬ 
or to the enactment of a statute au¬ 
thorizing the issuance of special tax 
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thority for such issuance being the taxing power,^0 
and under such a statute the words “tax bill” mean 
a bill for the tax, or, in other words, the paper 
evidencing or assigning the assessment or judg¬ 
ment thereon in whatever form the statute or char¬ 
ter requires.ii The fact that assessment certifi¬ 
cates issued by a city have some characteristics of 
bonds and that interest coupons were attached to 
them does not make the certificates bonds.^ 

The city must observe the statutory conditions 
and limitations on the power, authority, and man¬ 
ner of exercising the right to issue tax bills or cer- 
tificates.^3 A special tax bill, however, is not in¬ 
validated by failure literally to comply with all 
the requirements of the ordinance ordering the 
improvement, when such noncompliance does not 
affect substantial rights of property owners,^^ nor 
is such bill invalidated because the operation of 
the improvement may create a nuisance outside the 
district!® Also, warrants are not invalidated by 
mere irregularities in their issue!® or return by 
the contractor on nonpayment,!*^ especially where 
the one complaining of the irregularity is not prej¬ 
udiced thereby;!® and an actual return within the 
time allowed by statute is sufficient.!® However, a 
substantial departure from the authority given by 


statute or charter®® or a noncompliance with some 
indispensable statutory requirement prior to the is¬ 
suance of a tax bill or certificate®! will invalidate 
it. Since the assessment of property for the purpose 
of taxation is the basis on which tax bills are 
issued, such assessment must precede their issu¬ 
ance.®® 

Paving certificates have been held void where 
no notice of the special assessment proceeding was 
given to the record owners of the property,®® but 
such certificates have been held not void where 
property owners were accorded a hearing after 
due notice, notwithstanding a false promise to 
notify objectors of further proceedings.®^ A pav¬ 
ing certificate is not invalid, where all ordinances 
and prerequisites necessary to establish personal 
liability for the paving were duly complied withi 
because issued under a resolution and not under 
an ordinance as required by statute.®® 

Bonds. By the provisions of some statutes, on 
failure of the owner to pay an assessment within a 
designated time, a bond shall be issued on the as¬ 
sessment,®® and the bond constitutes the contract 
and in effect creates a power of sale whereby the 
contractor may enforce the lien of the assessment 
against the property described in the bond.®^ An 


bills were as much a part of the 
terms of the special tax bills when 
Issued as the statute which author¬ 
ized their execution.—^Board of 
Com'rs of Wyandotte County v. Gen¬ 
eral Securities Corporation, 138 P. 
2d 479. 167 Kan. 64. 

10. hCo.—Stiers v. Vrooman, 115 S. 
WJd 84. 234 Mo.App. 161. 

11. ICo.—^Troost Ave. Cemetery Co. 
V. Kansas City. 154 S.W.3d 90. 348 
Mo. >561. 

**BeBeflt Judgment” dlstlngolshed 
The terms “special tax bill" and 
"benefit Judgment" do not denote the 
same thing, although both result 
from the exercise of the sovereign 
taxing power and represent a special 
benefit to private property, and it 
could not be presumed that the fram¬ 
ers of the charter used one intention¬ 
ally as inclusive of the other.—Stiers 
V. Vrooman. 116 S.W.2d 84, ‘234 Mo. 
App. 161. 

12. Tex.—Clark v. W. L. Pearson & 
Co.. Civ.App.. 39 S.W.2d 27. 

13. Iowa.—^Lytle v. City of Amos, 
279 N.W. 453. 225 Iowa 199. 

14. Mo.—City of Kennett. to Use of 
Hoffman v. Randol. App., 52 S.W. 
2d 217. 

44 C.J. p 680 note 61. 

Alteration of description of properiy 
in special tax bill as affecting its 
validity see Alteration of 'Instru¬ 
ments 5 39. 


Matters not lavslidatiiig tax bUl 
Mo.—City of Higginsvllle ex rel. and 
to Use of Kasco. Inc., v. Alton R. 
Co., 171 S.W.2d 795, *237 Mo.App. 
1204—City of Marshfield ex rel. 
and to Use of Hasten v. Brown, 
App. 99 S.Wj2d 485—First Nat. 
Bank v. Aquamsl Liand Co., App.. 
70 S.W..2d 90, certiorari quashed 
State ex rel. Aquamsl Land Co. v. 
Hostetter, 79 S.W.2d 463, 336 Mo. 
391—Stumpe v. City of Washing¬ 
ton, App., 54 S.W.2d 731—^Town of 
Carrollton ex rel. Barrie v. Thom¬ 
as, App.. 24 S.W 3d 218. 

44 C.J. p 680 note 61 [a]. 

16. Mo.—^Deming v. Springfield, 
App.. 224 S.W. 1004. 

16. ICan.—^Langan v. Bltzer, 82 S.W. 
280, 26 Ky L.. 579. 

44 C.J. p 826 note 59. 

17. Cal.—Blenfield v. Van Ness. 169 
P. *225, 176 Cal. 586. 

18. Cal.—^Bailey v. Hermosa Beach, 
192 P. 712, 183 Cal. 767. 

19. Cal.—^Bailey v. Hermosa Beach 
supra. 

20. Tex.—^Laughlin v. Smith Bros., 
Civ.App., 294 S.W. 915. 

44 C.J. p 680 note 63. 

Abandoned ordlnanoe 

Tax bills for street improvement 
held Invalid for lack of authority in 
board of public works to proceed un¬ 
der abandoned ordinance, and as¬ 
signee is chargeable with notice of 
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lack of authority in board of public 
works to proceed under abandoned 
ordinance.—^Fidelity Trust Co. of St. 
Joseph V. Bby Land Co., Mo.App., 86 
S.W.2d 133. 

81. Fla.—^Palmetto v. Katsch, 98 So. 

362, 86 Fla. 506. 

44 C.J. p 680 note 64. 

32. Uo.—Seested v. Dicker, 300 S.W. 
1088, 318 Uo. 192. 

23. W.Va.—G. T. Fogle & Co. v. 
Ohio Sav. Bank & Trust Co., 183 S. 
B. 871. 116 W.Va. 713. 

24. Tex.—Crabb v. Uvalde Paving 
Co., Com.App., 23 S.W.2d 300. 

85. Tex.—^Vogel v. Centroil Texas Se¬ 
curities Corporation, Civ.App.. 6i2 
S.W.2d 343. error refused. 

26. Cal.—Schaffer v. Smith, 147 P. 
976, 169 Cal. 764. 

44 C.J. p 680 note 66. 

Improvement bonds generally see in¬ 
fra S 1907. 

27. Cal.—Chapman v. Jocelyn, l87 
P. 962, 182 Cal. 294. 

Remedies and proceedings on assess¬ 
ment bond in general see infra 9 
1592. 

Oompromlse 

Where, under compromise agree¬ 
ment, street improvement contractor 
agreed to take seventy-five per cent 
of amount unpaid, bonds received by 
It were not invalid as being issued 
for twenty-five per cent more than 
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assessment bond represents the outstanding unpaid 
portion of the assessments for which the series of 
bonds is issued."®* Statutory provisions in effect 
at the time of the issuance of assessment bonds en¬ 
ter into, and become an essential part of, the con- 
tract,29 subject to the exception that parties have 
no vested right in a statute of limitations.*® Where 
under a statute the terms of the bond must be de¬ 
termined before the warrant is issued, and there 
is nothing in the statute or in the object and pur¬ 
pose of the bond act requiring an earlier determina¬ 
tion, the determination may be made at any time 
before the warrant is issued.*^ Notice that a par¬ 
ticular assessment bond is not issued to cover 
the assessment of particular real estate, except as 
to the amount of such assessment as a part of the 
correct sum for which the bonds were issued, is 
imputed to the owner of the property assessed.*^ 

J 1453. Form and Contents 

a. In general 

b. Description of property 

c. Designation of owner 

a. In General 

All statutory provisions as to form and contents of 
«certlflcates of assessment, special tax bills, or warrants 
must be substantially compiled with In order to render 
them valid; but substantial compliance will suffice. 

All statutory provisions as to form and contents 
of certificates of assessment, special tax bills, or 
warrants must be substantially complied with in or¬ 
der to render them valid;** but substantial compli¬ 
ance will suffice,*^ and as a rule it is not necessary 
that special tax bills shall show that every step 
necessary to their validity has been taken,*** nor 
need they expressly show the computation on which 
the tax was apportioned.** 

Date. A warrant should be dated as required 


by statute.®^ An assessment certificate is not void 
as showing on its face that no assessment had been 
made until after the completion of the improvement, 
where the certificate, although dated after comple¬ 
tion of the work, recited authority of previous pro¬ 
ceedings by the city providing for payment by the 
owner of his pro rata cost of the improvement.** 

Installments. If the law under which an improve¬ 
ment is made provides for pa 3 ment of the cost in 
installments, a tax bill providing for payment of 
the whole amount on demand is invalid.** Under 
some statutes a city issuing special assessment war¬ 
rants payable in installments may incorporate in 
each of the warrants a stipulation that the city may 
pay the same at any time before maturity and thus 
stop interest.*® 

Separable charges. If the tax bill includes charg¬ 
es for different kinds of work which arc readily 
separable, some of which are valid and some of 
which are void, it will be sustained as to the valid 
charges and enforced to that extent, and the whole 
bill will not be held void.*^ 

Lots or tracts included. Where a statute or char¬ 
ter requires that a separate bill or certificate shall 
be issued against each lot or tract assessed, the in¬ 
clusion in one certificate of two or more lots ren¬ 
ders the assessment void and unenforceable ;** and, 
conversely, where contrary to charter provisions 
several tax bills are issued against property which 
should have been assessed as an entire tract, the 
tax bills are void.** A special tax bill is properly 
issued against a cemetery as one tract instead of 
against the separate lots which the association had 
granted by deed or certificate subject to its rules 
and regulations.** The fact that a tax bill included 
more land than the party taxed owned at the time 
will not avoid the assessment, where it is a mat¬ 
ter of easy computation to determine the correct 


cost of work.—^Bradley Co. v. Scott» 
31 P.2d 115, 131 Cal.App. 351. 

Tnd.—^National Qzoh. Bank v. 
Smith. 114 N.E. 881. 63 Ind.App. 
674. 

28, Iowa.—^Bennett v. Groenwalt. 
286 N.W. 7:^8. 226 Iowa 1113. 

30. Cal.—^Rombotls v. Fink. App., 
301 P.3d G88. 

31, Cal.—Cohn V. Federal Constr. 
Co., 163 P. 916. 171 Cal. 647. 

33, Ind.—^National Exoh. Bank v. 
Smith. 114 IT.B. 881. 63 lnd.App. 
674. 

33. Tex.—Evans v. Whicker. Civ. 
App., 59 S.W.2d 420. reversed on 
other STonnds 90 S.W.2d 664, 136 
Tez. 621. 

44 CJ. p 681 note 71, p 824 note £8. 


34. Mo.—^Rlvervlew State Bank v. 
Courtney, 74 S.W.2d 81, 229 Mo. 
App. 111. 

Tex.—^Evans v. Whlckor, Civ.App , 69 
S.W.2d 4i20. reversed on other 
grounds 90 a.W.>2d 564. 126 Tox. 
631. 

44 C.J. p 681 note 72. 

35. Mo.—^Eelth V. Blngrham. 18 S.W. 
683, 100 Mo. 300. 

44 C.J. p 681 note 73. 

36. Mo.—St. Joseph y. Farrell, 17 S. 
W. 497, 106 Mo. 437. 

44 aJ. p 681 note 74. 

37. Cal.—Cotton v. Watson. 66 P. 

490, 134 Cal. 422—Shipman v. 

Forbes, 32 P. 699. 97 Cal. 672. 

23. Tex.—Huntsville v. McKay, Civ. 
App., 286 S.W. 306. 
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39. Mo.—^Dickey v. Seested. 223 S.W. 
<67. 283 Mo. 167. 

40. N.D.—State v. Murphy, 128 N. 
W. 303, 20 N.D. 4d7. 

41. Mo.—^Reincrt Bros. Constr. Co, 
V, Whltmer, App., 206 S.W. 387. 

44 aj. p 681 note 78. 

42. Fla.—Carr v. Kissimmee, 86 So. 
699. 80 Fla. 769. 

Mo.—Clay County Bonk v. Health 
Culture Co.. 139 S.W.*2d 1049, 234 
Mo.App. 1142. 

43. Mo.—^Boatmen's Bank v. Semple 
Place Realty Co., 213 S.W. 900, 202 
Mo.App. 67. 

44. Mo.—^Mullins v. Mt. St. Mary's 
Cemetery Assoc., 168 S.W. 686, 269 
Mo. 142. 

44 C.J. p 681 note 81. 
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amount from the figures on which the assessment 
was made.^^ 

Naming payee. The provision of a charter re¬ 
quiring a tax bill to name the city treasurer, or 
some bank or trust company in the city to whom 
payment shall be made, is only directory, and omis¬ 
sion to comply therewith does not invalidate a tax 
bill,^® especially as to an owner who had notice of 
the place of pa3rment.^^ It has been held that a 
city issuing tax bills may, by ordinance, provide 
that bills be issued to a committee.^s It has also 
been held that, under its charter, a city may issue 
special tax bills payable to itself, instead of to a 
contractor, in order that it may be reimbursed for 
having paid the contractor for a street improve¬ 
ment.^® 

b. Description of Property 

The description of the land charged as contained In 
the tax bill or certificate must be sufficient to support 
a lien thereon. 

The description of the land charged as contained 
in the tax bill or certificate must be sufikient to 
support a lien thereon.^® The land must be de¬ 
scribed with such reasonable certainty that it may 
be identified by some lawful mode,^^ such as a sur¬ 


vey,®® and the description must inclose the land 
on all sides.®® If, however, property can be iden¬ 
tified from the description in the certificate to¬ 
gether with references therein to evidence dehors 
the certificate, this will be sufficient.®^ If property 
is described as bounded on two sides by the right 
of way of a railroad company and the plant of an 
industrial company, abbreviation of the names of 
the two companies may be used and will be suffi¬ 
cient, where they are the usual and customary ab¬ 
breviation.®® Where the description of the prop¬ 
erty in the tax bill is otherwise sufficient, it will 
not be vitiated by surplusage.®® 

0 . Designation of Owner 

A statutory requirement that tax bills or certificates 
shall state the name of the owner of the property should 
be compiled with; but failure to state the name as re¬ 
quired by statute, or Incorrectly stating such name, does 
not necessarily render the bill or certificate Invalid. 

While a statutory requirement that tax bills or 
certificates shall state the name of the owner of 
the property assessed should be complied with,®^ 
it has been held that a certificate of assessment 
is sufficient which describes the owners as a desig¬ 
nated person and his children.®® It has also been 
held that failure to state the name of the owner 
of the property, as required by statute,®® or in- 


45 . Mo.—Waslilngton v. Stumpe, 
App., 197 S.W. 165. 

45. Mo.—Granite Bituminous Pav. 
Co. V. McManus, 148 S.W. 621, 244 
Mo. 184. 

47. Mo.—Granite Bituminous Fay. 
Co. V. McManus, supra. 

48. Mo.—City of Glendale ex rel. 
and to Use and Benefit of Keyes v. 
Armstrong*, App., 17 S.W. 2d 604, 
followed In City of Glendale ex rel. 
and to Use cmd Benefit of Keyes, 
y. Werth, 17 S.Wj2d 608, 2 cases. 

49. Mo.—City of St. Louis y. Nico¬ 
lai. 18 B.W^d 86, 831 Mo. 830. 

60. Mo.—^University City, to Use of 
Schulz, V. Amos, 166 S.W.2d 65, 
•236 Mo.App. 428—John Hill Constr. 
Co. y. Goldsmith, App., 287 S.W. 
840. 

61. Mo.—John Hill Constr. Co. v. 
Goldsmith, supra—^Kidder v. 
Smith, 180 S.W'. 1061, 192 Mo.App. 
205. 

68. Mo.—Corpus Juris dted la 

City of EUgglnsyllle ex rel. and to 
Use of Kasco, Inc., y. Alton H. Co., 
171 S.W.2d 795, 804, 287 MoJVpp. 
1204—City of JaoKson, to Use of 
Cape County Say. Bank, y. Houck, 
48 S.W.2d 908, 226 Mo.App. 835. 

44 C.J. p 6&2 note 87. 

Description lield sutfloient 
Mo.—City of Springfield ex rel. Koch 
y. Elsenmayer, App., 297 SwW. 460. 


Tex.—^Evans v. Whicker, Civ.App., 
59 S.W.2d 420, reversed on other 
grounds 90 S.W.2d 654, l^O Tex. 
621. 

44 C.J. p 681 note 87. 

63. Mo.—John Hill Constr. Co. v. 

Goldsmith, App., 287 S.W. 860. 

44 C.J. p 682 note 91. 

54h Tex.—^Blalr v. Houston, Civ. 

App., 273 S.W. 846. 

44 C.J. p 682 note 88. 

55. Mo.—John Hill Constr. Co. v. 
Goldsmith, App., 287 S.W. 860. 

66. Mo.—John Hill Constr. Co. v. 
Goldsmith, supra. 

57. Tex.—Sterling Nat. Bank & 
Trust Co. of New York v. Ellis, 
Civ.App., 76 S.W.2d 716. 

44 C.J. p 682 note 98. 

Alteration of owner’s name in city 
paving certificate is material and will 
render instrument void under statute 
providing that the certificate shall 
state the owner's name.—Sterling 
Nat. Bank & Trust Co. of New York 
v. Ellis, supra. 

Seoord' owner 

(1) A husband who held record le¬ 
gal title to land which Included com¬ 
munity property and separate prop¬ 
erty of wife, to which wife's heir 
had equitable title after wife’s death, 
was the owner of such land within 
meaning of statutes governing mu¬ 
nicipal street or highway Improve¬ 

1240 


ments, and hence paving certificates 
Issued on assessments against hus¬ 
band were valid and fixed personal 
liability on husbcuid and lien on land, 
notwithstanding residence on land 
had been occupied by husband as a 
homesteads—^Realty Trust Co. v. 
Craddock, 112 S.Wdd 440, 181 Tex. 
88, followed in L. E. Whltham & Co. 
V. Craddock, 112 KW.^d 444, 181 Tex. 
97. 

(2) Party holding hUnself out as- 
owner of lot, and signing petition 
for improvement of street on which 
lot abutted, and agreeing to pay pro¬ 
portionate part of assessment, held 
liable for payment of paving certifi¬ 
cate notwithstanding party did not 
become record owner of lot until' 
after termination of paving proceed¬ 
ing.—^Uvalde Rock Asphalt Co. v- 
Hurlock, 87 S.WM 1085, 126 Tex. 
317. 

58. Tex.—^Elmendorf v. San Antonlov 
Civ.App., 228 S.W. 631, reversed on 
other grounds, Com.App., 242 S.W, 
186. 

59. Mo.—City of Higglnsvllle ex rel'. 
and to Use of Kasco, Inc., v. Al¬ 
ton R. Co., 171 S.W.2d 796, 237 Mo. 
App. 1204. 

44 C.J. p 682 note 95. 

Deprivation of prlma facie status 
Special tax bills for street im¬ 
provements Issued by city were not 
void as to owner of easement In rail- 
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correctly stating his name,®® does not render the 
tax bill or certificate invalid. It is enough, as to 
the owner's interest, that he is made a defendant 
and given an opportunity to defend,®^ the only 
difference being that as to a person having an in¬ 
terest in the land, and not named in the tax bill, 
matters of which the tax bill, if naming him, is 
prima facie evidence, must be proved aliunde.®^ 

Some statutes have been held not to require the 
naming of the property owner in the tax bill.®® 
It has been held that the issuance and entering 
of a special tax bill covering a strip of land, on 
the records of a city, charged not only the city, 
but the contractor, with notice that at that time 
the city regarded the taxpayer as owner of the 
strip.®* A paving certificate evidencing an assess¬ 
ment levied against a person as the sole owner of 
property although he was only the owner of a one- 
half undivided interest in the property,®® or of a 
smaller area than that described in the certificate,®® 
has been held void. 

Joint certificate. A paving assessment certificate 
jointly assessing property owned jointly has been 
held valid.®7 It has also been held, however, that 
proper diligence must be exercised to ascertain 
the true interest owned by each of the parties'named 
in the certificate as the several owners of the prop¬ 
erty at the time the paving proceedings were or¬ 
dered,®® and that, in the absence of a showing that 
it is impossible to determine the interest of eacli in 
the property, a joint certificate which does not show 
the interest of the several parties named therein, 


or the amount of assessment levied against each, is 
invalid.®® 

§ 1454. Execution, Certification, and Regis¬ 
tration 

Compliance should ba had with statutory require¬ 
ments relating to the execution, certification, and regis¬ 
tration of tax bills, certificates, and warrants. 

Compliance should be had with all requirements 
imposed by law relating to the execution of a spe¬ 
cial lax bill ;'^® and hence, if a statute or ordinance 
requires the bill to be signed by an officer therein 
designated, a bill signed by any other officer is in- 
valid.^^ However, if tax bills are signed in ac¬ 
cordance with the requirements of statute or char¬ 
ter, such signing will, of course, be sufficient,'^-® and 
this is so notwithstanding an ordinance whose re¬ 
quirements as to signing are in conflict with the 
charter,^® since the ordinance is to that extent 
void.*^* In the absence of any statutory regulation 
of the matter, the council may, by ordinance, des¬ 
ignate who shall sign tax bills,^® and may delegate 
authority to the city clerk,*^® or may authorize the 
president of the board of public improvements to 
designate a clerk to sign his name to special tax 
bills.'77 

Improvement certificates should be executed by 
the designated officials actually in office at the time 
they were executed and delivered, although they 
were authorized during the previous administration 
when the offices were occupied by others.^® Nev¬ 
ertheless, it has been held that a certificate is valid, 


road right of way against which spe¬ 
cial assessment was mode because 
of failure to name such ownor, but 
were only deprived of their statutory 
prima facie status as evidence of 
validity, legality of proceedings, etc., 
because of fact that amended tax 
bills were not certified by the mayor 
who was In ofllce at time of issuance 
of original bills.—City of Higgins- 
vllle ex rcl. and to Use of Kasco, 
Inc., V. Alton R, Co., supra, 
ea Mo.—Grant City, to Use of 
O'Neil V. Salmon, 288 S.W. 88, i221 
Mo.App. 863. 

Tex.—Uvalde Const. Co. v. Joiner, 
126 S.W.2d 22, 132 Tex 693—Kidd 
V. City of Big Spring, Clv.App., 
164 S.W.«d 727. 

44 C.J. p 826 note 69 [b], [c]. 

61. Mo.—^McCormick v. Clopton, ISO 
S.W. 122, 160 Mo.App. 129. 

62. Mo.—City of HlgglnsvUle ex rel. 
and to Use of Kasco, Inc. v. Alton 
R. Co., 171 S.W.2d 79'6. 237 Mo. 
App. 1204—McCormick v. Clopton, 
130 S.W. 122, 160 Mo.App. 129. 

68. Mo.—City of HlgglnsvUle ex rel. 


and to Use of Kasco, Inc., v. Alton 
R. Co., 171 S.W.ad 795, 237 Mo.App. 
1204. 

64. Mo,—^Roth V. HofTmon, 111 S.W. 

•2d 988, 234 Mo.App. 114. 

65b Tex—City of Mexia v. Mont¬ 
gomery, Civ.App., 7 S.W.'3d 594. 

66. Tex—^Uvalde Const. Co. v. Law¬ 
rence, Civ.App., 98 S.W.2d 213, er¬ 
ror dismissed. 

67. Tex—Shambaugh v. Sinlthoy, 
Clv.App., 60 S.W.2d 189, nfilrmed 
Smithoy v. Shambough, 88 S.W.2d 
475, 126 Tex 396. 

68b Tex—Continental Inv. Co. v. 
Armstead, Clv.App., 143 S.W.2d 
1003, error dismissed. Judgment 
correct. 

69. Tex.—Continental Inv. Co. v. 
ArmstesLd, supra. 

TO, Mo.—Town of Carrollton ex pel. 
Barrie v. Thomas, App., 24 S.W.2d 
-218. 

44 O.J. p 682 note 98. 

71. Mo.—Town of Carrollton ex rel. 

Barrie v. Thomas, supra. 

44 C.J. p 68i2 note 99. 
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72. Mo.—Bates v. Comstock Realty 
Co., 267 S.W. G41, 306 Mo. 312, fol¬ 
lowed In Bates v. Slckcl, 267 S.W. 
C47. 

44 C.J. p 683 note 1. 

73. Mo.—Batos v. Comstock Realty 
Co., >267 S.W. 641, 306 Mo. 312, fol¬ 
lowed in Bates v. Slckcl, 267 S.W. 
647. 

74. Mo.—^Bates V. Comstock Realty 
Co., 267 S.W. 641, 306 Mo. 312, fol¬ 
lowed In Bates v. Sickel, 267 S.W. 
647. 

75. Mo^—^Independence First Nat. 
Bank V. Showalter, 134 S.W. 42, 166 
Mo.App. 636. 

76. Mo.—Independence First Nat. 
Bank Y. Showalter, supra, 

77. Mo.—State v. Reher, 13 G S.W. 
SO*?. 226 Mo. 2.29. 

78. Tex.—^Holt V. Uvalde Co., Civ. 
App., 268 S.W. 286. 

Fresmiip'fcion 

Where mayor pro tem executed 
paving assessment cortlficatc, pre¬ 
sumption existed that mayor pro tem 
legally held oflloo and that contin¬ 
gency arose authorizing him to act.— 
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although purporting to be signed by the mayor and 
city clerk at a date prior to their taking office, where 
it appeared from the record that the certificate was 
actually executed by them after taking office and 
while they occupied official positions."^® A discrep¬ 
ancy between the date of improvement certificates 
and execution thereof does not render them void 
where it does not appear that rights, liabilities, or 
remedies of the parties are affected thereby.®® The 
ministerial duty of impressing the corporate seal 
on assessment certificates may be performed by the 
officer having lawful custody of the seal.®^ It has 
been held that a certificate from a state bond and 
tax board is not necessary before the issuance of 
paving certificates,®2 but is necessary only before 
sale of such certificates.®® 

Warrants. The manner of issuance of warrants 
should conform substantially to the requirements 
of the statute.®* They must be issued by the board 
or officer having authority to do so,®® and it is 
the duty of the officer designated for that purpose 
to countersign warrants when the statutory require¬ 
ments have been met.®® Where the original war¬ 
rant of assessment for a street improvement was 
signed by the proper officer, the fact that his signa¬ 
ture is absent from the warrant as recorded is im¬ 
material and will not invalidate bonds represent¬ 
ing the assessment.®*^ Also, where such warrant 
was not certified by the street superintendent, but 
by the city engineer acting as superintendent, who 
thus certified to his own acts as engineer, the bonds 
representing the assessment for the cost of the 
improvement are not thereby rendered invalid, there 
being no reason why he should not do so.®® 
Registration. It has been both asserted®® and de- 

Thompson V. Thurber Brick Co., Tex, 

Civ.App., 42 S W.Sd 93, error refused. 

79. Tex.—Uvalde Co. v. Kenney, 

C1V.APP.. -291 S.W. 6^2. 

80. Tex.—Holt V. Uvalde Co., Civ. 

App., 258 S.W. 285. 

81. Tex.—^Thompson v. Thurber 

Brick Co.. Civ.App., 42 S.W.Sd 93. 
error refused. 

City ooiuoll could take duty of at¬ 
testing- paving certificate with Im¬ 
press of corporate seal from comp¬ 
troller and Impose such duty on city 
secretary.—Thompson v. Thurber 
Brick Co., supra. 

82. Ija —^Palmer v. Mayor and Board 
of Aldermen of Town of Poncha- 
toula, 197 So. 697, 196 La. 997. 

83. La.—^Palmer v. Mayor and Board 
of Aldermen of Town of Poncha- 
toula. supra. 

84. Cal.—Chapman v. Jocelyn, 187 
P. 962, 1&2 Cal. 294. 

44 C.J. p 824 note 66. 


nied®® that the registration of tax bills or certifi¬ 
cates when provided for by statute is an indispensa¬ 
ble prerequisite to their validity. 

§ 1455. Time of Issuance 

The time of Issuance of tax bills, certlflcates, or war¬ 
rants should conform substantially to the requirements 
of the statute. 

The time of issuance of certificates or warrants 
should conform substantially to the requirements 
of the statute.®! A claim of unreasonable delay 
in issuing tax bills cannot be sustained where they 
were issued within the time requisite for preparing 
them,®® and, where the first tax bills issued for a 
public improvement have after long litigation been 
declared void, the court will not refuse to enforce 
new tax bills on the ground of delay in issuing 
them.®® Where the property owner can elect, at 
any time within a specified time after a warrant 
is issued, to pay cash or permit bonds to be issued 
for his assessment and the statute requires the war¬ 
rant to include a notice describing the bonds, the 
council must fix the term of the bonds before the 
warrant is issued,®* and such term must be stated 
in the warrant;®® and a warrant issued prior to 
such determination is premature and ineffectual.®® 

Before work completed. A special assessment 
certificate for an improvement, the work for which 
was let out to different contractors, cannot be is¬ 
sued until all of the contractors have finished their 
work, where the original assessment was made by 
the board of public works in a single sum for the 
entire work and represents the amount which, in 
their judgment, would be added to the value of 
the property by the completion of the entire scheme 

notice, be applicable, where all de¬ 
fendants In CLsslgnee's action to set 
aside decree canceling lien and fore¬ 
close It had complete, perfect notice 
of fact that certificate was outstand¬ 
ing at all times.—^Hawkeye Life Ins. 
Co. V. Valley-Des Moines Co., 260 N- 
W. 669, -220 Iowa 566, 106 A.L.B. 1018. 

V. Federal Constr. 
Co., 153 P. 916, 171 Cal. 647, 

44 C.J. p 824 note 54. 

92. Mo.—^Hoffman v. Houck, App, 
282 S.W. 448. 

93. Mo.—Seested v. Dickey, 300 S.W. 

1088, 318 Mo. 192—Dollar Sav. 

Bank v. Ridge, 8d S.W. 66. 183 Mo. 
606. 

94. Cal.—Cohn v. Federal Constr. 
Co., 163 P. 916, 171 Cal. 647. 

95. Cal.—Cohn v. Federal Constr. 
Co., supra- 

96. Cal.—Cohn v. Federal Constr, 
Co., supra. 


85. Ky.—Isenberg v. Selvage, 44 S. 

W. 974, 103 Ky. 260, 19 Ky.L. 1968. 
44 C.J. p 824 note 56. 

88. Cal.—Wood V. Strother, 18 P. 
766, 76 Cal. 646, 9 Am.S.R. 249. 

44 C.J. p 824 note 57. 

87- Cal.—Schaffer v. Smith. 147 P. 
976, 169 Gal. 764. 

8& Cal.—Schaffer v. Smith, supra. 

89. La.—C. J. Devllle Lumber Co. v. 
Pucheau, 3 La.App. 529. 

9a U.S.—^Fleld V, Barber Asphalt 
Pav. Co., C.C.MO., 117 P. 936. 

44 C.J. p 683 note 18. 

Failure of assignee of street Im¬ 
provement certificate to record It 
held not to bar assignee's essertlon 
of lien, created thereby, against real¬ 
ty assessed for Improvements, even 
if statute, declaring unrecorded In¬ 
struments affecting realty invalid as 
against subsequent purchasers there¬ 
of for valuable consideration without 
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of improvement.^^ Where a statute requires com¬ 
pletion of an improvement before issuance of tax 
bills to pay therefor, a tax bill issued before com¬ 
pletion of the work is invalid but it has been 
held that a substantial compliance with the statute 
in this respect will be sufficient.®® Issuance of tax 
bills after the sewer for which they were issued 
was finished cannot be considered' premature so 
as to invalidate the tax bills merely because weather 
conditions prevented the sewer’s being used or being 
put in usable condition, and where the only injury 
sustained by the property owners was delay in ob¬ 
taining the use of it.^ 

§ 1456. Amendment and Issue of New Bills 
or Warrants 

A special tax bill or warrant may usually be amended 
or corrected within the period of limitations whether 
it be void, voidable, or merely imperfect as originally is¬ 
sued, provided substantial rights are not affected. 

Where a warrant is ineffective because of any 
technical omission which may be supplied,*2 or be¬ 
cause of an error in the Christian name of the own¬ 
er of the property sought to be charged,® the de¬ 
fect may be cured by an amendment or the issuance 
of a new warrant; and where a warrant is issued 
against the wrong person by mistake the owner is 
entitled to have it corrected.^ A premature issuance 
of a warrant may be cured by the issue of a new 
warrant:® It has similarly been held that a special 


tax bill, whether void,® voidable, or merely imper¬ 
fect as issued,^ may be corrected or amended, as 
long as this does not affect substantial rights of 
parties.® The correction or amendment may be 
made within the time limited for the enforcement 
of the bill,® and it is permissible that it be made 
after filing of suit on the bill^® or at the trial.^^ 
Tax bills may be corrected or amended by the same 
persons who issued them,!® whether in office at the 
time of the correction or amendment^® or not in 
office at such time.!^ Also an amended tax bill can 
be issued by the officers of a city which had ab¬ 
sorbed the city issuing the tax bills.!® 

Remedy for refusal to amend, Wlierc tax bills 
have been issued against property not liable for the 
cost of the improvement, mandamus lies to com¬ 
pel the city to issue tax bills against property liable 
therefor,!® but an action for damages cannot be 
maintained against the city for refusal to do so.!*^ 

§ 1457. Conclusiveness and Effect as Evi¬ 
dence 

Under some statutes, charters, and ordinances, tax 
bills or certificates, regular on their face, are prima facie 
valid, and their introduction in evidence casts on the 
party sought to be charged the burden of showing facts 
which will defeat the prima facie right established by the 
tax bill or certificate. 

Under the provisions of some statutes, charters, 
and ordinances, tax bills!® or, according to the 


97. Wls.—^Parkes v. Milwaukee, 134 
N.W. 1B2, 148 Wls. 84. 

98. Mo.—Hund v. Racklillte, 01 S.W. 
600, 192 Mo. G12. 

44 C.J. p 683 note 21. 

99. Mo.—^Kiley v. Gronor, 51 Mo. 
641. 

44 C.J. p 683 note 22. 

1. Mo.—^Haeussler Inv. Co. v. Bates, 
.267 S.W. OS'S, 306 Mo. 392. 

8. Cal.—Cohn v. Federal Constr. Co., 
163 P. 916. 171 Cal. 547. 

44 O.J. p 683 note 24, p 824 note 63 
Caa. 

3. Ky.—^Langran v. Bltzor, 82 S.W. 
280, 26 Ky.L. 679. 

4. Ky.—Vorls v. Gallahcr, 87 S.W. 
776, 27 Ky.L. 1001. 

5. Cal.—Cohn v. Federal Constr. Oo., 
153 P. 916, 171 Cal. 647. 

6. Mo.—^Dollar Sav. Bank v. Ridge, 
8i3 S.W. 66, 183 Mo. 606. 

44 C.J. p 683 note 27. 

7. Mo.—Pope V. Rich. 208 S.W. 873. 
816 Mo. 1206—Corpus Jtiris cited in 
City of Hlgginsville ox rel. and to 
Use of Kasco, Inc<, v. Alton R. Co.. 
171 S.W.2d 795. 804, 237 Mo.App. 
1204—Clay County Bank v. Health 
Culture Co., 139 S.W.2d 1049, 234 
MoAjpp. 1142—Stumpe v. GjLty of 


Washington, App., 64 S.W.2d 731— 
City of Springfield ox rel. Koch v. 
lOisenmayer. App., 297 S.W 460— 
City of Rockport ex rel. Ijynch-Mc- 
Ronald Const. Co. v. McMichncI, 
■288 S.W. 785, 221 Mo.App. 917, 22i2 
Mo.App. 640. 

44 C.J. p 683 note 28. 

8. Mo.—Cloy County Bank v. Honlfh 
Culture Co., 139 S.W.2d 1019, 2111 
Mo.App. 1142—Stumpo V. City of 
Washington. App., 54 S.W.2d 731— 
Mound City v. Melvin, App., 206 
S.W. '254. 

9. Mo.—^Vieths v. Planet Property, 
etc.. Go., 64 Mo.App. 207. 

Discretion of officer 
Mo.—State ex rel. Schulz v. Fogerty, 
App., 196 S.W.2d 908. 

10. Mo.—Clay County Bank v. 

Health Culture Co., 139 S.W.2d 
1049, 234 Mo.App. 1142. 

Snlt within period of limitation 
Where tax hills Issued by city for 
street Improvements wore dorcctlve 
In that too much land had been in¬ 
cluded in hills a« originally issued, 
and suit was brought on bills with¬ 
in period of limitation, bills could be 
amended or reissued after period oT 
limitation had expired.—Clay County 
Bank V. Health Culture Co., supra. 
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11. Mo.—Stumpe v. City of Wash¬ 
ington, App., 64 S.W.2d 731. 

19. Mo.—Schneider Granito Co. v. 
Clast Itonlty, etc., Co., 168 S.W. 687, 
259 Mo. 15.1, reversed on other 
grounds 36 S.Ct. 264. 400. 240 U.S. 
65, 60, eOljEd. 623, 1239. 

44 C.J. p 683 note 30. 

13. Mo.—Morloy v. Weakley, 86 Mo. 
461. 

14. Mo.—Coatsworth Rumbor Oo. v. 
Owen, 172 S.W. 436, 186 Mo.App. 
643. 

44 O.J. p 684 nolo 82. 

15. Mo.—^Barber Asphalt Pav. Co. v 
Field, 111 S.W. 907, 134 Mo.App 
G63. 

16. Mo.—Slate v. Chillicothe, 141 S. 
W. 602, 237 Mo. 486. 

44 C.J. p 684 note 34. 

17. Mo.—Likes IP. Rolla, 176 S.W 
520, 100 Mo.App. 140. 

18. Mo.—^Bridges Asphalt Co. v. Ja- 
oolismeyor, 143 S.W.2d 611, 3<16 Mo. 
609—Clay County State Biuik v. 
Health Culture Co., Ill S.W.2d 
195, i232 Mo.App. 666—City Trust 
Co. V. Cunningham, App., 7 S.W. 
3d 466—Casteel v. Deiuniont, 399 
S.W. 81G, 221 Mo.App. 1217. 

44 C.J. p 684 note 37. 
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on the question, by delivery.^® Where it is provided 
by ordinance that tax bills may be assigned, tax 
bills may be issued directly to the contractor or 
they may be issued to the city and assigned by it to 
the contractor doing the work.^® However, tax 
bills or certificates may not be assigned to the 
city, in the absence of a statute expressly author¬ 
izing it.^7 

Statutes authorizing a city to make improvement 
certificates assignable are enacted for the benefit 
and convenience of the contractors in handling the 
certificates and negotiating them,^® and do not au¬ 
thorize the city itself to buy the certificates;^® nor 
will a power in the city to purchase certificates 
from the contractor be implied from the statute 
authorizing it to make improvement contracts®® 
or from a statute authorizing it to issue the certifi¬ 
cates and to make them assignable.®^ So payment 
by the city of a certificate in the hands of one in 
trust for another does not operate as an assignment 
of the equitable interest from the beneficiary to 
the city so as to authorize an action against the 
landowner by the trustee professing to act for the 


city.®® Under some circumstances, however, the 
city may take an assignment of paving certificates,®® 
and, in any case, only the state, and not an owner 
personally liable for assessment certificates law¬ 
fully in the hands of a contractor, may question the 
city’s agreement to purchase such certificates and 
assign them to another as being ultra vires trans- 
actions.®^ 

Rights of transferee or assignee. It has been 
held that, while interest-bearing warrants of a 
city issued to a contractor making a local improve¬ 
ment partake of negotiability,®® special tax bills, 
certificates, or warrants do not in law have the same 
protection as negotiable instruments;®® they are 
subject to all the defenses and infirmities avail¬ 
able to the obligor against the original obligee.®^ 
So the rights of an assignee of a tax bill or improve¬ 
ment certificate®® or of an innocent purchaser for 
value of an assessment bond issued by a municipal 
corporation to a contractor®® are no greater than 
the rights of the contractor or other assignor; 
and it has accordingly been held that proceedings 
involving the validity of the assessment are con- 


tltle to personal estate be recorded. 
—Iowa Valve Co. v. Merkle Contract¬ 
ing Co.. 80 S.W.2d 557. 2«8 Ey. 444. 

45. Mo.—Clt 7 Of Glendale ex rel. 
and to Use and Benefit of Keyes v. 
Armstronsr, App.. 17 S.W.2d 604, 
followed in City of Glendale ex rel. 
and to Use and Benefit of Keyes 
V. Worth, 17 S.W.2d 608, 2 cases. 

46. Mo.—^Asel V. Jefferson, 229 S.W. 
1046. 287 Mo. 195. 

47. Tex—Watson v. Center, Civ. 
App., 286 S.W. 859, 860. 

48. Tex.—Watson v. Center, supra. 

49. Tex.—Watson v. Cente-, supra. 

50. Tex.—^Watson v. Center, supra. 

51. Tex.—^Watson v. Center, supra. 
44 C.J. p 825 note 69. 

62. S.D.—^Loomis v. Chicago, etc., R. 
Co., 141 N.W. 886, 31 S.D. 408. 

53. Tex.—^Vogrel v. Central Texas Se¬ 
curities Corporation, Clv.App., 62 
S.W.2d 243, error refused. 

54. Tex.—Vogrel v. Central Texas 
Securities Corporation, supra. 

55b Utah.—Stinson v. Godbe, 160 P. 
280, 48 Utah 444. 

66. Tex—City of Ranger v. Wier, 
Clv.App, 148 S.W.2d 870, error dis¬ 
missed, Judgment correct—Corpus 
Juris dted In Real Estate-Land Ti¬ 
tle & Trust Co. v. Dlldy, Civ App., 
92 S.W.2d 318, 320, error refused 
—^Berwlnd v. Galveston & H. Inv. 
Co., 50 S.W. 418, 20 Tex.Civ.App. 
426. 

Utah.—Stinson v. Godbe, 160 P. 280, 
48 Utah 444. 


Absence of promise to pay 
Paving certificates payable exclu¬ 
sively from proceeds of special as¬ 
sessments against property Improved 
and containing no unconditional 
promise of city to pay held not ne¬ 
gotiable Instruments with respect to 
rights of holder.—Fidelity Nat. 
Bank & Trust Co. of Kansas City v. 
McNeal. C.C.A.Okl., 67 Pj2d 516. 

57. Tex.—City of Ranger v. Weir, 
Civ.App., 148 S.W.2d 870, error dis¬ 
missed, Judgment correct—^Real 
Estate-Land Title and Trust Co. v. 
Dlldy, Civ.App., 92 S.W.3d 318, 
error refused—^Berwlnd v. Galves¬ 
ton & H. Inv. Co., 60 S.W. 418, 20 
Tex.Civ.App. 426. 

58. Iowa.—Western Asphalt Paving 
Corporation v. City of Marshall¬ 
town, 314 N.W. 687, 203 Iowa 1624. 

Mo.—Flinn v. Gillen, 10 S.W.2d 923, 
320 Mo. 1047. 

Tex.—Corpus Juris dted in Real Es¬ 
tate-Land Title & Trust Co. v. Dil- 
dy. Civ App., 92 S.W.2d 318, 820, 
error refused. 

Wis.—Gross V. Hoffman, 277 N.W. 

663. 227 Wis. 296. 
foreign corporation 

One taking assignment from for¬ 
eign corporation of tax bill given for 
street Improvements was chargeable 
with notice of limitation on powers 
of corporation.—^Fllnn v. Gillen, 10 S. 
W.2d 928, 820 Mo. 1047. 

As between eqiuities of contrac¬ 
tor’s creditor and assignee of tax 
bills or apportionment warrants rep¬ 
resenting assessments against prop¬ 
erty benefited, prior equity must pre¬ 
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vail, in absence of statute requiring 
that transfer of chose in action be 
recorded; and whatever rights con¬ 
tractor’s creditor obtained by attach¬ 
ing contractor’s interest in tax bills 
or apportionment warrants repre¬ 
senting assessments against property 
benefited were subject to prior rights 
of corporation to which bills or 
warrants were sold before levy of at¬ 
tachment.—^lowa Valve Co. v. Mer¬ 
kle Contracting Co., 80 S.W.2d 557, 
268 Ky. 444. 

Notice of Inflnaitias 

A city tax collector’s assignment 
of city improvement lien certificates 
in consideration of stated sum “in 
bonds and/or coupons” was ultra 
vires and void as in violation of 
city’s legislative charter, requiring 
sale or disposition of such certifi¬ 
cates by council in payment for work 
or improvement or for cash, and as¬ 
signee took them with notice of any 
infirmities in their assignment to his 
assignor by city tax collector, and 
acquired no greater rights than as¬ 
signor.—Luers V. Kuykendall, 185 So. 
448, 135 Fla. 644. 

Bight of original assignee 
A bill to foreclose Improvement 
lien certificates, assigned to com¬ 
plainant’s assignor by city tax col¬ 
lector in consideration of city bonds 
and interest coupons contrary to 
charter, should be dismissed, but 
the original assignee has remedy of 
requiring return of bonds or cou¬ 
pons to him in kind.—^Luers v. Kuy¬ 
kendall, supra. 

59b Cal.—Coleman v. Spring Constr. 
Co., 182 P. 473, 41 CalJ^p. 201. 
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elusive on the assignee,®® and that an assessment 
bond void on its face is void in the hands of an 
innocent purchaser for value as well as in the 
hands of the contractor.®^ 

Nevertheless, the purchaser of a warrant has a 
right to rely on the terms and conditions of the 
contract and ordinances under which the warrant 
was issued and made payable.®^ Also, where as¬ 
sessment bonds are made payable to a person named 
or bearer, the record in the improvement proceed¬ 
ings is notice to every one that such obligation 
may rightfully be owed by some person other than 
one named without assignment or record of trans¬ 
fer.®* Where nonnegotiable paving certificates, de¬ 
posited with a trustee as collateral security, were 
subsequently withdrawn by permission of the trus¬ 
tee and sold to an innocent purchaser for value, 
the trustee is estopped to assert any interest in the 
certificate.®^ 

Warranty; indorsement without recourse. The 
assignee of an assessment certificate may not re¬ 


cover against the city for breach of an alleged 
warranty against unpaid taxes on the premises on 
which the certificate was a lien where the city is 
not shown to have notice or knowledge of its em¬ 
ployee’s alleged representations concerning the non¬ 
existence of unpaid taxes, and the assignee relics 
on such representations at his own peril.®® Under 
a statute providing that the assessments or certifi¬ 
cates, and the notes for installments executed by 
the owners of the property, may be transferred to 
the contractor without recourse, the city by indors¬ 
ing without recourse the certificates and notes mere¬ 
ly warrants their genuineness, the city's title there¬ 
to, the maker’s capacity to contract, and the city’s 
lack of knowledge of facts impairing their valid¬ 
ity.®® The city docs not obligate itself to pay the 
amount of the certificate or note on the maker’s de¬ 
fault;'®'^ and, as a warrantor, it is liable only for 
restitution of the price, interest, costs occasioned 
by suit, and damages, if any, suffered by the hold¬ 
er,®* and is not liable for the amount of the notes 
unless the transferee lost such amount.®® 


60. Iowa.—Western Asphalt Pav. 
Gorp. V. Marshalltown, 214 N.W. 
687, 203 Iowa 1324. 

61. Cal.—Coleman v. Spring Constr. 
Co.. IB'S P. 473, 41 CaLApp. 201. 

62. Utah.—Stinson y. Godbe, 160 P. 
280, 48 Utah 444. 

63. Ind.—^National Exch. Bank v. 
Smith, 114 K.E. 881, 68 Ind.App. 
674. 

64. U.S.—Fidelity Nat. Bonk & 
Trust Co. of Kansas City v. Mc- 
Neal, C.aA.Okl., 67 F.2d 616. 

Xnowledgs of trust 

Power of debtor under trust agree¬ 
ment to obtain special tax bills and 
coupons, placed os collateral to sup¬ 
port bonds, and collect thereon and 
hold proceeds In trust relieved city 
commissioner or purchaser ft'om 
debtor of necessity to see to applica¬ 
tion of proceeds of tax bills and cou¬ 
pons, even though they know of 
trust relationship.—^Fidelity , Nat. 
Bank & Trust Co. of Kansas City v. 
McNcal, D.C.Okl., 2 F.Supp. 606, af¬ 
firmed, C.C.A., 67 F.2d 616. 

66. Iowa.—Carloton D. Beh Co. v. 
City of DCS Moines, 292 N.W. 69, 
228 Iowa 896. 

SatliLoatlon 

An assignee of special assessmont 
certificate could not recover against 
city where property had been sold for 
taxes on ground that city became 


bound by ratification of alleged rep¬ 
resentations of city clerical cmployoo 
that there were no unpaid taxes, even 
If city council wero not advised 
thereof, whore employee’s represen¬ 
tations were not shown to have been 
part of settlement entered Into 
through acceptance by assignee of 
proposition contained In resolution 
of city council for exchange of cer¬ 
tificates previously transferred to as¬ 
signee.—Carleton D. Beh Co. V. City 
of Des Moines, supra. 

66. La.—^Lemolne v. City of Shreve¬ 
port, 166 So. 873, 184 La. 221— 
Cook V. Lemolne, 162 So. 689, 178 
La 1014. 

Facts Impalzlng validity 
City indorsing paving lien notes 
warranted that It had done every¬ 
thing law required to establish pav¬ 
ing lien, notwithstanding indorse¬ 
ment was ’’without recourse," and Is 
liable to purchaser thereof whore 
city’s failure timely to record ordi¬ 
nance accepting paving work invali¬ 
dated paving IJen.^—State rx rcl. 
Whcless Inv. Co. v. City of Shreve¬ 
port, La.App., 142 So. 641. 

67. La—Lemolne v. City of Shreve¬ 
port. 166 So. 873, 184 La 221. 

Stlpulatloa of BLO worxaaty 
City’s Indorsement "without re¬ 
course’’ of paving notes and certifi¬ 
cates secured by statutory lion on 


abutting property constitutes a stip¬ 
ulation of no warranty, with respect 
to city’s liability to indorsee.—^Le- 
moine v. City of Shreveport, supra 

68. La—Cook V. Lemolne, 149 So. 

263, afilrmod 162 So. 689, 178 La 

1014. 

Idahla as vendor 

Liability of city Indorsing paving 
certificates and notes without re¬ 
course Is that of seller, and based on 
warranties constituting collatcrnl un¬ 
dertakings and referring to condi¬ 
tions at timo of transfer, without re¬ 
lation to maturitlpH of instruments.— 
Lemolne v. City of Shreveport, 166 
So. 873, 184 La 221. 

AttoxiLe3r*s fees 

(1) Whore Indorsee of paving cer¬ 
tificates and notes indorsed by city 
without recourse lost his security 
duo to forecloHUro of prei'XisLlng 
mortgage, city held liable to indoracu 
only for price paid for Instruments, 
with Interest and costs, and was not 
liable for attorney’s fees stipulated 
therein.—^Lemoino v. City of Shreve¬ 
port, 166 So. 873, 184 La 221. 

(2) However, In an earlier case 
It was held that Interest and costs 
wore recoverable.—State ex rol. Who- 
lesR Inv. Co. v. City of Shreveport 
LaApp., 142 So. 641. 

69. La—Cook v. Lemolno, 152 So. 

689, 178 La 1014. 
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§ 1459. In General 

Minor Irregularities which do not affect the sub¬ 
stantial rights of the property owners assessed do not In¬ 
validate the assessment, but a statute providing that 
assessments shall not be set aside for Irregularities In 
their levy does not prevent property owners from assert¬ 
ing against an assessment any objection fatal to the 
proceedings. 

An assessment will not be held to be invalid by 
reason of minor or technical defects or irregulari¬ 
ties that do not affect the substantial rights of the 
property owners assessed.^® However, a statutory 
provision that assessments shall not be set aside for 
mere irregularities in their levy does not prevent 
property owners from asserting against an assess¬ 
ment any obj'ection fatal to the proceedings.^^ 
Thus, such a statute does not dispense with consti¬ 
tutional requirements necessary to authorize an as¬ 
sessment,*^^ or prevent a total want of jurisdiction 
on the part of a municipal corporation to levy and 
make an assessment from invalidating an assess¬ 
ment.^® 

An assessment made prior to the construction of 
the improvement for which it is levied may not later 
become void if valid in the beginning,74 but the va¬ 


lidity of such an assessment should be tested by the 
nature and extent of the improvement as subse¬ 
quently constructed.^® 

§ 1460. Who May Question Validity of As¬ 
sessment 

The validity of an assessment may be questioned 
only by persons whose rights are prejudiced thereby. 

The validity of an assessment may be questioned 
only by persons whose rights are prejudiced there- 
by.7® Property owners may not complain that as¬ 
sessments against others were for any reason in- 
valid,77 and the fact that part of the property as¬ 
sessed for an improvement is not benefited thereby 
may not be urged against an assessment on property 
benefited.*^® A landowner assessed for an improve¬ 
ment may not object that other property was insuf¬ 
ficiently assessed,^® or that property was improperly 
omitted from an assessment district,®® unless such 
irregularity increased his assessments.®^ Also a lot 
owner may not object to any error in assessment 
which inures to his benefit.®® 

Property owners have been held without right to 
complain about assessments made against their 


TOu Ala.—Commonwealth Life Ins. 
Co. v. First Nat. Bank, 160 Bo. 260, 
230 Ala. 267—^Florence Oln Co. v. 
City of Florence, 147 So. 417, 22*6 
Ala. 478—^Hamrick v. Town of Al¬ 
bertville, 122 So. 448, 219 Ala. 465. 
Mo.—Ooxpns Jtizls cited la City of 
Hlgerlnsvllle ex rel. and to Use of 
Kasco, Inc. v. Alton R. Co., 171 S. 
W.2d 796, 804, 237 Mo.App. 1204. 
N.T.—Overton v. City of New York, 
119 N.E. 408, 223 N.Y. 199—Bml- 
cn^t Indus. Sav. Bank v. City of 
New York, 65 N.Y.S.2d 607. 271 
App.Div. 330, affirmed 77 N.E.2d 
800. 297 N.Y. 795—^In re Schenecta^- 
dy Sewer Assessment. 286 N.Y.S. 
455. 134 Mlsc. 810. 

Wyo.—^Henning v. Consolidated 

Building & Loan Co., 62 P.2d 640, 
60 Wyo. 815. 

44 G.J. p 685 note 68. 

Omission of, or defects tn, prellmins/- 
ry proceedings see supra | 1881. 
City taking deeds la fee 
Street improvement benefit assess¬ 
ment was held not Invalid because 
dty took deeds In fee for much of 
property acquired for public plaza, 
where record diowed that city paid 
to owners amount assessed as dam¬ 
ages, since. If city got more for mon¬ 
ey it would have had to pay in any 
event, property owners, whose prop¬ 
erty was not assessed for any more 


because city got deeds, could not 
complain.—City of St Louis v. Sen- 
ter Commission Co.. 85 S.W.2d 21, 337 
Mo. 288. 

71. N.Y.—^Emigrant Indus. Sav. 
Bank v. City of New York, 62 N. 
Y.S.2d 87, affirmed In part and re¬ 
versed in part on other grounds 66 
N.Y.S.2d 607. 271 App.Dlv. 380, af¬ 
firmed 77 N.E.3d 800, 297 N.Y. 795. 
44 aj. p 685 note 69. 

7S. N.Y.—^Emigrant Indus. Sav. 
Bank v. City of New York, supra. 

73. N.Y .—In re Schenectady Sewer 
Assessment, 236 N.Y.S. 455, 134 
Mlsc. 810. 

74. N.Y.—^Ferguson v. Btebbins, 82 
N.Y.S.2d 73, 177 Mlsa 498. 

73i N.Y.—^Ferguson t. Stebblns, su¬ 
pra. 

75. Ky.—^Hearne v. City of Catletts- 
burg, 40 S.W.2d 293, 239 Ely. 592. 

Ma—City of St. Louis v. Senter Com¬ 
mission Co., 85 S.W.2d 21, 337 Mo. 
288. 

44 C.J. p 685 note 70. 

FaUnze to msacs assessment against 
property taken for Improvement 
Owners of property in benefit dis¬ 
trict could not complain that assess¬ 
ment for street Improvement benefits 
was invalid because no assessment 
was made against property taken for 
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improvement where, although prop¬ 
erty was private when condemnation 
suit was commenced, city had cm- 
Qulred practically all property by 
time commissioners’ report was ap¬ 
proved and had paid Into court dam¬ 
ages awarded for remainder.—City 
of St. Louis V. Senter Commission 
Co., supra 

77. Wash.—North American Lumber 
Co. V. Blaine, 164 P. 446, 89 Wash. 
366. 

44 C.J. p 686 note 71. 

7a Mo.—Johnson v. Duer, 21 S.W. 

800, 115 Mo. 3166 . 

44 CJ. p 686 note 72. 

79. Cal.—^Bailey v. Hermosa Beach, 
192 P. 712, 183 CaL 767. 

44 C.J. p 686 note 73. 

80. N.D.—^Robertson Lumber Co. v. 
Grand Forks, 147 NW. 249. 27 N.D. 
656. 

81. Ky.—^McHenry v. Selvage, 35 S. 
W. 645, 99 Ky. 232. 18 Ky.L 473. 

N.J.—^Rlghter v. Newark, 46 NJ.Law 
104. 

88. Mo.—Schneider Granite Co. v. 
Gast Realty, etc., Co., I 68 S.W. 687, 
269 Mo. 153, reversed on other 
grounds 36 SjCt. 254, 400, 240 U.S. 
56. 60. 60 L.Ed. 623, 1239. 

44 C.J. p 686 note 76. 



63 C.J.S. 


MUNICIPAL COBPOBATIONa 


§ 1461 


properties because donations were accepted from 
certain other owners in lieu of assessments for the 
improvement involved.8S So, too, property owners, 
no part of whose property was taken for the im¬ 
provement involved, may not object to an assess¬ 
ment proceeding on the ground that the commis¬ 
sioners did not assess damages or benefits to the 
portion of the property remaining when awarding 
damages for the property taken.** Owners whose 
properties have been benefited in the amounts as¬ 
sessed against them may not complain that the as¬ 
sessments are confiscatory;** nor may a property 
owner who, at the time that an assessment was 
levied on the property, owned a mortgage thereon 
far in excess of the amount of the assessment make 
such a complaint.** 

Where an excessive assessment has been made, 
private abutting owners are not precluded from ob¬ 
jecting to it by the fact that only the fair cost of 
the work was assessed against their property and 
the remainder assessed on abutting public proper¬ 
ty.*^ Moreover, where a person had purchased 
property assessed for public improvements, cove¬ 
nanting as part of the consideration to pay the as¬ 
sessment which had not then been made, he is pre¬ 
sumptively injured by an illegal assessment,** his 
covenant imposing on him no liability beyond the 
payment of legal assessments,** and he may seek 
to vacate such assessment.** 

"Party aggrieved,** One who at the time of lay¬ 
ing an assessment was legally liable to pay it and 
has so continued is a “party aggrieved” within the 


meaning of a statute authorizing the “party ag¬ 
grieved” to institute proceedings to vacate an as- 
sessment.*! Thus, a former owner of premises as¬ 
sessed, who is bound to indemnify his grantee 
against the assessment or to remove it as a cloud 
on title is a party legally aggrieved, and is entitled 
to apply for relief as prescribed by the act.** 

Subsequent purchaser. The invalidity of a spe¬ 
cial tax levied by a municipal corporation against 
the lot of an individual may be available to the sub¬ 
sequent purchaser of the property.** However, one 
purchasing property with a statutory lien for an 
assessment on it has been held to have no legal 
status to attack the assessment.** 

A mortgagee, as such, has been held to have no 
legal status to attack an assessment against the 
mortgaged lots.** However, it has been held that 
a vendor with a mortgage as security for the pay¬ 
ment of the balance of the purchase price on part 
of the land assessed is a proper party in interest to 
protest against an assessment.** 

§ 1461. Validation of Void Assessments 

a. In general 

b. By municipal action 

a. In Qenstal 

In order that a statute may serve to validate assess¬ 
ments or cure particular defects, omissions, or Irregu¬ 
larities, they must come within Its meaning. 

Assessments may be validated,*7 and particular 
defects, omissions, or irregularities in the procccd- 


83. Ky.—^Hoarne v. City of Oatletta- 
burg. 40 S.W.2d 293, 239 Ky. 692. 

Beaeoa for rule 

If an owner paid voluntarily a sum 
in excess of his potential liability 
to assessment, no other person could 
be harmed.—^Hcame v. City of Cat- 
lettsburer, 40 S.W.2d 293, 239 Ky. 
693. 

84. Tex.—^Wi-lght v. City of Dallas, 
Clv.App., 64 S.W.2d 799, error re¬ 
fused. 

85. Mo.—City of St. Louis v. Sentor 
Commission Co., 86 S.W.2d 21, 337 
Mo. 238. 

88 . S.C.—Cleveland v. City of Spar¬ 
tanburg, 194 S.S. 128, 186 S.C. 373. 
followed In Hudfirens v. City of 
Spartanburg, 104 S.D. 137, 184 S.C. 
162. 

87. N.Y.—^In re Livingston, 24 N.S1. 
290, 121 N.Y. 94. 

8 a N.Y.—In re Pennle, 16 N.H. 611, 
108 N.Y. 364. 

89. N.Y.—^In re Pennle, supra. 

9a N.Y.—^Tn re pennle, supra. 

91. N.Y.—In re Burke, «2 N.Y. 224. 
63 C.J.S.—79 


9a N.Y.—In re Phillips, 60 N.Y. 16. 

93. Nrb.—Batty v. Hastings, 88 N. 
W. 139, 63 Nob. 26—Lasbury v. 
McaoBue, 76 N.W. 862. 66 Nob. 220. 

94. N.C.—City of High Point v. 
Brown, 176 S.R 169, 206 N.C. 664. 

95. N.J.—^Maier v. CafCrcy, 165 A. 
721, 11 N.J.Misc. 313. 

Lots assessed an a whole 
Mortgagee of sopanito lots as¬ 
sessed for paving improvement could 
not object to assessmont on ground 
that area was assessed os a whole, 
since, If mortgagor failed to pay 
assessment, mortgagee could pay 
and bo subrogated to rights of city 
on whole assessed area.—^Ity of 
Birmingham v. Terrell, 168 So. 748, 
229 Ala. 623. 

96. Ala.—City of Birmingham v. 
Bmond. 157 So. 64, 229 Ala. 346. 

97. Conn.—Davis Holding Corpora¬ 
tion V. Wilcox, 163 A. 169, 112 
Conn. 643. 

Fla.—Davis v. City of Clearwater, 
139 So. 826,104 Fla. 42. 

Md.—^Washington Suburban Sani¬ 
tary Commission v. Noel, 142 A. 
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634, 166 Hd. 427, appeal dismissed 
Noel V. Washington Suburban San¬ 
itary ComtnIsHlon, 49 S.Ct. 94, 278 
IT.S. 673. 73 L.lOd. 613. 

N.C.—City of High Point v. Clark, 
191 S.30. 318, 211 N.C. 607—Crulch- 
flold V. City of Thomasvllle, 172 S. 
F3. 3^6, 206 N.C. 709. 

44 C.J. p 793 note 81. 

ConArmatlon or mtifloatlon of mu¬ 
nicipal acts by legislature general¬ 
ly see supra S 196. 

Power of legislature to enact stat¬ 
ute validating Illegal assessment 
see Constitutional Law 9 431. 
Validity of statute curing illegal as¬ 
sessment see Constitutional Law 9 
123. 

AssMSmoat by leglslatiixu 
A curative act of the legislature 
alHrmativoly recognizing and vali¬ 
dating an assessment already made 
and shown of record in the proceed¬ 
ing of a municipality having, at tho 
time thereof, abstract power under 
the law to make Improvomonts and 
spread special assessments to cover 
benefits conferred by tho Improve¬ 
ments on conjoining propertlos Is, in 
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ings therefor are cured, when they are within the 
terms and meaning of a constitutional validating or 
curative statute.®^ However/ a validating or cura¬ 
tive statute will not validate assessments or cure 
defects, omissions, or irregularities not within its 
terms and meaning,®® and an act designed to cure 
procedural defects or omissions in making assess¬ 
ments is not effective to restore vitality to an as¬ 
sessment that never had life.i The legislature is 
presumed to have knowledge of the steps taken by 
the municipal corporation in making the assess- 
menti® the amount of the assessment,® and to have 
acted accordingly.^ 

Where jurisdictional matters are involved, or 
where there has been a denial by a municipality of 
a fundamental right, such matters have been held 
not to be within the scope of curative statutes.® Al¬ 
so, some validating statutes are construed not to 
embrace assessments made by a body having no 
power or authority whatever in the premisesand 
a statute validating void assessments may not be 
construed to give effect to sales made under such 


assessments.*^ Furthermore, assessments are not 
validated by a statute where that statute, on a prop¬ 
er construction thereof, is deemed not to be a vali¬ 
dating statute,® or where it purports to validate only 
the contract for the improvement and not the as¬ 
sessment itself.® 

Although it has been held that an act validating 
a void assessment makes the assessment valid as of 
the date the act takes effect and not as of the date 
of the invalid assessment,^® it has also been held 
that, unless prohibited by constitutional provisions,^^ 
statutes confirming or validating assessments may 
be given retroactive operation,^® and liability may 
be imposed on property owners for an improvement 
already completed.^® While an act validating pro¬ 
ceedings in the matter of an assessment may have 
the effect of eliminating irregularities up to the time 
of the assessment, although passed after a proceed¬ 
ing attacking the assessment was brought and while 
it was pending,^^ it has also been held that some 
statutes do not cure defects where the owner was 
properly protesting the assessment.^® 


substance. Itself the ^ect laying 
and spread of the assessment in¬ 
volved by the legislature, and it la 
immaterial to the validity of the as¬ 
sessments thus expressly recognized 
and validated by legislative ratifica¬ 
tion and posterior adoption that the 
municipal proceedings had with re¬ 
spect to the assessment prior to Its 
ratification and validation are illegal 
or Irregular in particular specifica¬ 
tions.—Town of Gulfport, for Use 
and Benefit of C. J. Williamson & 
Co., V. Mendels, 174 So. 8, 127 Fla 
730. 

Proper detezmlnliig resoluttons os 
to benefits and special assessments 

required to be adopted by the gov¬ 
erning body of town are not essen¬ 
tial when validating statutes are. In 
effect, statutory assessments.—Lot 
No. 1685 V. Town of De Funiak 
Springs, 174 So. 29, 127 Fla. 848. 

98. Conn.—^Davls Holding Corpora¬ 
tion V. Wilcox, 153 A. 169, 112 
Conn. 643. 

Fla—Btewart v. City of Do Land, 
188 So. 690. 137 Fla. 731-—Utley v. 
City of St. Petersburg, 149 So. 
806, 111 Fla. 844, appeal dismissed 
64 S.Ct. 593, 292 U.S. 106, 78 L Ed. 
1155, rehearing denied 64 S.Ct. 712, 
292 U.S. 604, 78 L.Ed. 1466—Davis 
V. City of Clearwater, 189 So. 825, 
104 Fla. 42. 

Miss.—City of Lexington v. Wilson's 
Estate, 161 So. 164, 170 Miss. 282. 
N.Y.—People v. McDonald, 69 N.Y. 
862. 

N.C.—City of High Point v. Clark, 
191 S.B. 818, 211 N.a 607—Crutch¬ 
field V. City of Thomasvillo, 172 S. 
E. 366, 206 N.a 709. 


Pa.—^Borough of Sykesvllle v. Smith, 
93 Pa.Super. 489—^In re Paving of 
Thirty-fourth Street, 20 PcLDlst. & 
Co. 678, 16 Erie Co. 446. 

44 C.J. P 798 note 82. 

99. Fla.—Utley v. City of St. Pe¬ 
tersburg, 144 So. 58, 106 Fla. 692. 

1. N.a —^Houck V. City of Hickory, 
1*64 S.E. 121, 202 N.a 712. 

Si Fla.—^Davls v. City of Clearwa^ 
ter, 139 So. 825, 104 Fla. 42. 

3. Fla.—Davis v. City of Clearwa¬ 
ter, supra. 

^ Fla.—Davis v. City of Clearwa¬ 
ter, supra. 

6. Or.—Willett v. City of West 
Linn, 19 F.2d 1098, 142 Or. 662. 
Wis.—^Hamilton v. Fond du Lac, 25 
Wis. 490. 

44 C.J. p 793 note 86. 

Power to cure Jurisdictional defects 
by statute see Constitutional Law 
5 431. 

Denial of hearing 

Where statute provided that a 
railrqpd company should be given op¬ 
portunity to be heard relative to ma¬ 
terial to be used in Improving street 
space between, and adjacent to, 
tracks of company, failure to afford 
such an opportunity was not mere 
irregularity cured by statute provid¬ 
ing that assessment should not be 
questioned by reason of defect not 
actually fraudulent In steps required 
to be taken In making and collect¬ 
ing assessment in connection with 
designation of material or in con¬ 
tracting for work.—City of Yonkers 
V. Yonkers R. Co., 6 N.Y.S.2d 619, 169 
Mlsa 102, affirmed 18 N.T.S.2d 967, 
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267 App.Dlv. 964, reargument denied 
14 N.Y.S.2d 996, 257 App.Div. 1074 
affirmed 27 N.E.2d 200, 282 NY. 783. 

6 . Conn.—^Harris v. Ansonla, 47 A. 
672, 73 Conn. 359. 

N.Y.—In re Hearn, 96 NY. 878. 

7. NY.—^Lennon v. New York, 6 
Daly 347. affirmed 66 NY. 361. ' 

44 aJ. P 793 note 87. 

8 . Mass.—Chilson v. Attleboro, 141 
NE. 872, 247 Mass. 191. 

44 C J. p 793 note 83. 

9. NY.—^In re Mauger, 23 Hun 668. 
Validation of contract by curative 

statute see supra S 1168. 
la Cal.—^Reis V. Graff, 61 Cal. 86. 

11 . Ga.—^Wilkins v. Savannah, 111 
S.E. 42, 162 Ga. 638. 

18. NC.—Holton v. MocksvlUe, 126 
S.E. 326, 189 N.a 144. 

44 aj. p 794 note 6. 

Pa.—^New Brighton Borough v. 
Bidden, 14 Pa.Super. 207, affirmed 
50 A. 989, 201 Pa. 96. 

Assessments for prior Improvements 
generally see supra § 1292. 

14. Fla.—^Davls V. City of Clearwa¬ 
ter, 139 So. 825, 104 Fla. 42. 

15. Miss.—^Wilson v. City of Lex¬ 
ington, 121 So. 859, 153 Miss. 212, 
corrected on other grounds 124 So. 
268, 166 Miss. 157. 

Season for mle 

The curative statute does not ap¬ 
ply when the property owner has 
prosecuted an appeal from the as¬ 
sessment, and not until the assess¬ 
ment has become final.—City of Lex¬ 
ington V. Wilson's Estate, 16l So. 
164, 170 Mlsa. 282. 



63 C.J.S. 


MUNICIPAL CORPORATIONS 


8 1462 


By request of property owner. Where an assess¬ 
ment is absolutely void, it may not be validated by 
a mere request by the property owner for revision.^® 

b. By Municipal Action 

A wholly void assessment may not be validated by a 
subsequent act of the municipalltyp but defectSp omie- 
alonsp or Irregularities occurring In the proceedings for 
an assessment may be cured by a municipality where 
the municipal governing body has the power to enact an 
ordinance dispensing with the act omitted or Irregularly 
done. 

An assessment which is void^^ by reason of want 
of power or jurisdiction on the part of the munici¬ 
pal corporation,18 or lack of due process of law,i8 
may not be validated by subsequent action on the 
part of the municipal corporation, especially where 
the action is taken after jurisdiction of the council 
to alter or amend the proceedings has ceased^8 and 
a suit attacking the assessment has been com- 
menced,8i or after the assessment has been ad¬ 
judged invalid by a court of last rcsort .22 On the 
other hand, effect may be given to the curative pro¬ 
visions of an ordinance where they relate to de¬ 
fects, omissions, or irregularities occurring before 
jurisdiction was acquired,88 and where it is within 
the power of the council or other governing body 
to enact an ordinance dispensing with the act omit¬ 
ted or erroneously done.84 Where an assessment is 
invalid through the failure of the municipal ofBccrs 


to have filed their certificates of election, it may be 
validated by a subsequent filing of the certificates 
and a nunc pro tunc entry of the assessment on the 
minute book of the council is unobjectionable.88 

The object of some statutes is to provide a method 
by which a municipality may validate assessments 
which are inefficacious because of irregularities or 
illegalities and the effect of the action of com¬ 
missioners, appointed under the statute, in readjust¬ 
ing the assessments is to cure all defects or illegali¬ 
ties which existed in them as originally made.** 
The defect in an ordinaAce calling for the repair 
of side streets without naming the streets may be 
cured by a subsequent ordinance naming the streets 
to be repaired, notwithstanding the second ordi¬ 
nance fails to disclose whether the streets named 
are side streets.*® 

For^n of curative provision. When an ordinance 
prescribing the mode of making an assessment has 
not been substantially complied with, the municipal 
governing body may not cure the defect by resolu¬ 
tion.® 0 However, where an ordinance authorizing 
and providing for an assessment was enacted in ac¬ 
cordance with every legal requirement, and was in¬ 
operative only because of a substantive defect in the 
body thereof, the municipal governing body may 
take advantage of a curative statute by resolution,*^ 
and another ordinance, duly signed and published, 
is not ncccssary.8* 


b. Estoppel to Object to Assessfnent 


§ 1462. Against Property Owners in General 

a. In general 

b. Wholly void assessment 

c. Absence of elements of estoppel 

a. In General 

Ordinarily, a property owner may by his acts or con¬ 
duct estop himself from denying the validity of an assess¬ 


ment for a public Improvement where the assessment Is 
not absolutely or wholly void. 

Ordinarily, persons whose properties have been 
assessed for a public improvement may, by their acts 
or by their failure to act when they should do so, 
or by their representations, or admissions, or by 
their silence when they should speak out, estop 
themselves to deny the validity of the assessment. 


la D.C.—Bates v. District of Co¬ 
lumbia, 18 D.C. 76. 

17. Oal.—^Meuaer v. Rlsdon, 86 Gal. 
239. 

Mo.—^Bayha v. Taylor, 86 Mo.App. 
427. 

Amendment or correction of assess¬ 
ment by board or olllcera making 
the assessment see Infra 5 1479. 
Reassessment see Infra S8 1641-1568. 
la Mich.--Campbell v. City of 
Plymouth, 291 N.W. 231, 298 Mloh. 
84. 

44 O.J. p 794 note 9. 

19. Cal.—^Flynn v. Chlappari, 215 P. 
682, 191 cal. 189—City St. Impr. 
Co. V. Pearson, 186 P. 962, 181 Gal. 
640. 20 A.L.R. 1817. 


SOl TT.S.—^Pennsylvania Co. v. Cole, 
C.C.Ind., 182 F. 668. 

91. U.S.—^Pennsylvania Co. v. Cole, 
supra. 

82. Iowa.—McManus v. Hornaday, 
100 N.W. 33, 124 Iowa 267, 104 
Am.S.R. 816. 2 AnmCas. 237. 

88. Cal.—Blcnfleld v. Van Ness, 169 
P. 226, 176 Cal. 586. 

44 aJ. p 794 note 14. 

8 I 1 Cal.—^Bienfleldl v. Tan Kess, su¬ 
pra. 

85. Ind.—Jennings v. Fisher, 2 N.B. 
286, 103 Ind. 112. 

89. Ind.—Chamberlain ir. Evans- 
vUle, 77 Ind. 642. 
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87. K.J.—^XTayday v. Ocean City, 64 
A. 813, 69 N.XLaw 22. 

aSL N.J.—^Ebiyday v. Ocean City, su¬ 
pra. 

Adjustment of arrearages generally 
see infra 6 1563. 

89. Ky.—O'Mara v. Town of Mt. 
Vernon, 186 S.W.2d 676, 299 Ky. 
401. 

30i Mich.—Williams v. Detroit, 2 
Mich. 660. 

81. Pa.—Dunmore t. McAndrew, 91 
Pa.Super. 68. 

9SL Pa.—^Dunmore v. McAndrew, su¬ 
pra. 
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provided the assessment is not absolutely or wholly 
void;3^ an estoppel against an owner to question 
the validity of an assessment has been held enforce¬ 
able at law or in summary proceedings as well as in 
equity.®^ Thus, it has been held that an owner may 
be estopped to question the validity of a void assess¬ 
ment provided there is color of law to sustain the 
proceeding on which the assessment is based,as 
in the case of an assessment conducted under a law 
repealed by implication,3® or under an act suscepti¬ 
ble of more than one meaning which has not been 
passed on by the courts and by reason of such fact 
might cause persons to be misled and to act to their 
disadvantage.®^ While it has been held that an 
owner may be estopped to question the validity of an 


assessment made under an unconstitutional law,®® 
it has also been held that, where due process of law 
is not observed in appropriating the property for the 
improvement involved, an owner may not be es¬ 
topped to question the assessment.® 3 

Where there is jurisdiction on the part of a mu¬ 
nicipal corporation to act in the first place and the 
illegality of an assessment is due to an illegal ex¬ 
ercise of jurisdiction or power,^3 by reason of levy¬ 
ing an assessment in excess of the amount author¬ 
ized by charter,^! the property owner may be es¬ 
topped to take advantage of such irregularity. The 
fact that the levy of a street assessment for im¬ 
provements creates a lien on the properly assessed 
and not a personal liability has been held not to pre¬ 


ss. U.S.—Cltv of Orangebura v. 
Southern Ry. Co., D.C.S.C, 66 F. 
Supp. 171, reversed on other 
grounds, CC.A., 145 F.2d 726, cei> 
tlorarl denied 65 S.Ct. 866, 324 U. 
S. 860, 89 L.Ed. 675. 

Ala.—Smythe v. City of Homewood, 
181 So. 491, 236 Aia. 169—Walton 

V. City of Mobile, 167 So. 247, 232 
Ala. 200—City of Birmingham v. 
Terrell, 168 So. 748, 229 Ala. 623. 

AjIc—^T urner v. Street Imp. Dlat. 

No. 4, 172 S.W.2d 25, 205 Ark. 901. 
Fla.—^Town of Montlcello v. Flnlay- 
son, 17 So.2d 84, 164 Fla. 274, ap¬ 
peal dismissed 66 S.Ct. 60, 323 U. 
S. 666, 89 Ii.Bd. 642, rehearing de¬ 
nied 65 S.Ct. 118, 328 U.S. 818, 89 
Ij.Ed. 647—Harvey v. City of St. 
Petersburg, 189 Sa 861, 138 Fla. 
597, certiorari denied 60 S.Ct. 181, 
808 U.S. 596, 84 L..Ed. 499. 

Ga.—Wright v. City of Metter, 14 S. 
E.2d 448, 192 Ga. 75—City of Mc¬ 
Rae V. Folaoxn, 11 S.E.2d 900, 191 
Ga. 272—^Bower v. City of Bain- 
bridge, 148 S.E. 617, 168 Ga. 616— 
R F. Avery d} Sons v- City of At¬ 
lanta, 136 S.E. 789, 163 Ga. 591— 
Collier V. City of Bameavllle, 165 
S.E. 14'6, 46 OaA^pp. 380, aiBrmed 
168 S.E. 774, 176 Ga. 739—City of 
Marietta v. EUe, 149 S.E. 64, 40 
OaApp. 96. 

Iowa.—^Perrott v. Balkema* 284 N.W. 
240, 211 Iowa 764. 

Fan.—^Hutchin v. State Highway 
Commission, 18 P.2d 124, 136 Kan. 
702. 

Ky.—^Forester v. Coombs Land Co., 
126 S.W.2d 433, 277 Ky. 279—Ches¬ 
apeake & O. Ry. Co. V. City of 
Olive Hill, 21 S.W.Sd 127, 231 Ky. 
66—^Moss V. Andrews Asphalt Pav¬ 
ing Co., 17 S.W.2d 265, 229 Ky. 
419-.Wllson V. Blanton, 11 S.W.2d 
127, 226 Ky. 618—Qrmsby v. City 
of London, 294' S.W. 1025, 220 Ky. 
148. 

La.—Town of PinevlUe v., Yates,- 8 
La.App. 624. 

Mich.—^Reliance Automobile & Sup¬ 
ply Co. V. City of ^faekiBon, 221 N. 

W. 290, 244 Mich. 232. 


I Neb.—Musser v. Village of Rush- 
I vllle, 239 N.W. 642, 182 Neb. 128. 
N.C.—City of Winston Salem v. 
Smith, 3 S.E.2d 828, 216 N.C. 1— 
Town of Wake Forest v. Gulley, 
196 S.E. 845, 213 N.a 494—Town 
of Wake Forest v. Holding, 174 S. 
E. 296, 206 N.a 425. 

Ohio.—^Ricketts v. City of Mansfield, 
188 N.E. 181, 43 Ohio App. 316, er¬ 
ror dismissed 185 N.E. 881, 125 
Ohio St. 631. 

Or.—City of Astoria v. Douglas Land 
Co., 12 P.2d 307, 140 Or. 7. 

S.C.—^Blake v. City of Spartanburg, 
194 S.E. 124, 185 S.C. 898, 114 A.L. 

R. 396. 

Tenn.—Ooipmi Jmia cited in John¬ 
son City V. Carolina, C. & O. Ry. 
Co., 43 S.W.2d 215, 217, 163 Tenn. 

! 283—^Board of Mayor and Aider- 

men, Town of Erwin v. Simpson, 8 
Tenn.App. 147. 

W.Va.—City of Moundsvllle v. 

Brown, 84 S.E.2d 821, 127 W.Va. 
602. 

44 C.J. p 687 note 85. 

Consent of owner to improvement 
encroaxshlng on abutting land see 
supra S 1301. 

Caches on the part of an owner 
may estop him to question the vs/- 
lidlty of an assessment. 

U.S.—City of Enid ez rel. Versluis 
V. Robinson, D.aOkl., 89 F.Supp. 
928. 

N.J.—Union Bldg. Co. v. City of 
Newark, 28 A.2d 277, 129 N.J.Law 
146—Hillside Land Co. v. North 
Bergen Tp., 172 A. 585, 112 N-J. 
Law 576, affirmed 176 A. 192. 114 
N.J.Law 156, certiorari denied 65 

S. Ct. 833. 295 U.S. 752, 79 L.Ed. 
1696—Kohlreiter v. Mackay, 160 A. 
668, 10 N.J.M1SC. 712, affirmed 166 
A. 163, 110 N.J.Law 448—Ennever 
V. Borough of Harrington Park, 
150 A. 571, 8 N.J.M 18 C. 44g—May- 
wood Land Co. v. Borough of May- 
wood, 147 A 748, 7 N.J.Misc. 1086 
—^Plco V. Borough of North Arling¬ 
ton, in County of Bergen, 143 A 
861, 7 N.J.M18C. 22—Leavenguth v. 
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Town of West Orange, 141 A 690, 
6 N.J.M1SC. 472. 

l^aohes not shown 

N.J.—Ploch V. City of Clifton. 18 
A3d 546. 126 N.J.Law 199, af¬ 
firmed 21 AJ2d 733. 127 N.J.Law 2^8 
and Plog V. City of Clifton,. 21 A 2d 
732, 127 N.J.Law 228. 

34. Ga—Georgia Power Co. v. City 
of Decatur, 182 S.E. 82, 181 Ga 
187, affirmed Georgia Ry. & Elec¬ 
tric Co. V. City of Decatur, 56 S. 
Ct. 606, 297 U.S. 620, 80 L.Ed. 925 
—Bower v. City of Bainbridge, 148 
S.E. 517, 168 Ga 616. 

35. Ind.—City of Indianapolis v. 
Dillon, 6 N.E 2d 966, 212 Ind. 172. 

44 C.J. p 687 note 91 [a] (1). 

36b Ind.—City of Indianapolis v. 
Dillon, supra 

44 ax p 687 note 91 [a] (2). 

37- Ind.—Turner v. Slevers, 126 N 
E. 504, ^07. 73 Ind.App. 30. 

44 aj. p 687 note 91 [a] (2). 

3ab Ga—Georgia Power Co. v. City 
of Decatur, 182 S.E. 32, 181 Ga. 
187, affirmed Georgia Ry. & Elec¬ 
tric Co. V. City of Decatur, 66 S. 
Ct 606, 297 U.S. 620, 80 L.Ed. 925 
—^B. F. Avery & Sons v. City of At¬ 
lanta 136 S.E. 789, 163 Ga 691. 

Ind.—City of Indianapolis v. Dillon, 
6 N.E.2d 966, 212 Ind. 172. 

Ohio.—^Tone v. Columbus, 39 Ohio 
St 281, 48 Am.R. 438—State v. 
Mitchell, 31 Ohio St 592—Whipple 
V. Toledo, 7 Ohio Clr.Ct.,N.S., 620, 
29 Ohio Clr.Ct 42. 

S.C.—Cleveland v. City of Spartan¬ 
burg, 194 S.E. 128, 185 S.C. 873, 
followed In Bhidgens v. City of 
Spartanburg, 194 S.E. 137, 184 S. 
C. 152. 

44 ax p 687 note 91 [a] (2). 

39, Ala—Rudulph T. City of Home- 
wood,' 18 So.2d 663, 245 Ala 648. 

40. Mich.—Campbell v. City of 
Plymouth, 291 N.W. 231, 293 Mich. 
84. > 

4L Mich.—Campbell t. City of 
Plymouth, supra. 
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vent the operation of an estoppel against the own¬ 
er.** 

h. 'Wholly 'Void Assessment 

Where an assessment Is absolutely or wholly void, 
the doctrine of estoppel may have no application. 

The doctrine of estoppel generally has no appli¬ 
cation in cases where the assessment is wholly or 
absolutely void.^3 No act on the part of a property 
owner will confer jurisdiction of the subject mat¬ 
ter on a municipal corporation with respect to mak¬ 
ing an assessment nor will the act or conduct of 
a property owner estop him to question the validity 
of an assessment where there is a total lack of au¬ 
thority on the part of the municipal governing body 
to make the improvement involved or to levy the as¬ 
sessment therefor.^5 jn numerous cases owners 
have been held not to be estopped by their conduct 
to question the validity of an assessment where want 
of authority on the part of the municipal corpora¬ 
tion to levy the assessment was due to various rea¬ 
sons,such as an inherent defect in an assessment 
either of jurisdiction or of procedure causing it to 
be void,^^ as where the municipal governing body 
failed to comply with jurisdictional requirements in 
ordering the improvements involved.*^ 


Where an improvement district has failed to se¬ 
cure the power to make the levy^® or failed to com¬ 
ply with the provisions of the statute authorizing 
its creation,50 an owner may not be estopped by 
his conduct to question the validity of the assess¬ 
ment. So, too, where the assessment was made in 
a manner which renders it invalid,®^ or where the 
assessment is void for failure to give an opportunity 
for hearing on the question of benefits,52 or where 
no notice of the hearing on an appeal taken to the 
council by property owners against an assessment 
was given,52 or because no notice of intention of 
any kind to assess property situated a long dis¬ 
tance from the improvement was given to the prop¬ 
erty owner,54 an owner may not be estopped to ob¬ 
ject to its validity. Similarly, an owner's acts or 
conduct will not estop him from questioning the va¬ 
lidity of an assessment that is void because it ex¬ 
ceeds the statutory limit55 or because it was not 
made with a view to any benefits but solely accord¬ 
ing to location,55 especially when the landowner 
gives timely notice that he will contest the assess¬ 
ment if the improvement is made.57 

Jeopardising homestead. Inasmuch as a. home¬ 
stead is protected under the constitution, such pro- 


48. Gal.—^Remlllard v. Blake, etc., 
Co.. 146 P. 634. 169 Cal. S77, Ann. 
Ca8.1916D 461. 

44 C.X p 687 note 86. 

43. Ala.—Rudulph v. City of Home- 
wood. 18 So.2d 663. 246 Ala. 648. 
Oa.—Bower v. City of Balnbridgre. 
148 S.E. 617. 168 Ga. 616—Clarke 
V. City of Atlanta, 136 S.B. 429. 
163 Ga. 466—City of Mllledffeville 
V. Jeanes. 165 S.E. 218. 42 Ga.App. 
106. followed in City of Milledge- 
vllle V. Wall. 166 S.B. 221. 42 Ga. 
App. 110. 

Ill.—City of Des PlaUios v. Boeck- 
enhauor. 60 N.B.2d 483. 883 111. 476 
—Gray v. W, A. Black Co., 170 N- 
E. 713. 838 Ill. 488. 

Ind.—^Indiana Asphalt Pavlni? Go, v. 
Grand Iiodffe, K P., 170 N.B. 86. 96 
lnd.App. 300. 

Ky.—City of Bebree v. Powell. 298 
S.W. 1103. 221 Ky. 478. 

Mich.—Forest Hill Cemetery Co. v. 
City of Ann Arbor. 6 N.W.2d 664. 
308 Mich. 66—Miller v. City of De¬ 
troit. 221 K.W. 292. 244 Mich. 38. 
Neb.—Cullingham v. City of Omaha. 
10 K.W.2d 616. 143 Neb. 744. re¬ 
hearing dented 12 N.W.2d 124. 148 
Neb. 744—City of McCook v. Bed 
Willow County. 276 N.W. 396. 138 
Neb. 880—Musser v. Village of 
Bushvllle. 239 N.W. 642. 122 Neb. 
128. 

Nev.—Penrose v. Whltacre. 132 P.2d 
609. 61 Nev. 440. opinion adhered 
to 147 P.2d 887. 62 Nev. 289. 

N.Y.—Cooper Union for Advance¬ 


ment of Science and Art v. City 
of New York. 7l N.Y;a2d 204, 272 
App.Dlv. 438. appeal and reargu¬ 
ment denied. 74 N.Y.S.2d 404. 272 
App.Div. 1004. afllrmed 81 N.E 2d 
108. 208 N.Y. 678—In re Wood- 
haven Blvd., Borough of Queens, 
23 N.Y.S.2d 661. 260 App.Div. 659. 
reargument denied In re Woodhar 
ven Blvd.. in Borough of Queens. 
City of New York, 26 N.Y.S.2d 
1000. 261 App.Div. 836. 

Or.—Willett v. City of West Linn. 
19 P.2d 1098. 142 Or. 662. 

44 C.J. p 687 note 92. 

44. Or.—Willett v. City of West 
Linn, supra. 

45. Ind.—^Indiana Asphalt Paving 
Co. V. Grand Lodge. K. P., 170 N.B. 
85. 96 Ind.App. 800. 

Neb.—^Musser ▼. Village of Bush- 
vllle. 239 N.W. 642. 122 Neb. 128. 

Or.—Willett V. City of West Linn, 
19 P.2d 1098, 142 Or. 662. 

44 C.J. p 688 note 98. 

46. N.Y.—^In re Woodhaven Blvd., 
Borough of Queens. 23 N.Y.S 2d 
661, SCO App.Div. 659, rcargumcnt 
denied In re Woodhaven Blvd., in 
Borough of Queens. City of New 
York. 26 N.Y.S.2d 1000. 261 App. 
Div. 886. 

44 C.J. p 688 note 93 [a]. 

47. Oa.—^Bower ▼. City of Bain- 
bridge. 148 S.E. 617, 168 Ca. 616. 

Ky.—City of Sebree v. Powell, 298 
aw. 1103. 221 Ky. 478. 

Mich.—^Forest Hill Cemetery v. City 
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of Ann Arbor. 6 N.W.2d 664, 303 
Mich. 66. 

N.Y. —^In re Woodhaven Blvd., Bor¬ 
ough of Queens. ,23 N.Y.S.2d 661. 
260 App.Div. 669, reargument de¬ 
nied In re Woodhaven Blvd., in 
Borough of Queens. City of New 
York. 26 N.Y.aSd 1000, 261 App. 
Div. 83G. 

48 , Keb.—^Musser v. Village of 

Bushvllle. 289 N.W. 642. 122 Neb. 
128. 

49, Ark.—^Barnwell v. White, 171 S. 
W. 108. 116 Ark. 88. 

50, Ark.—^Hamwell v. White, supra. 
5L Ind.—Southern B, Co. ▼. Hunt- 

Ingburgh. 143 N.E. 204. 81 Ind. 
App. 279—Crawfordsvllle Music 

Hall Ass'n v. Clements, 89 N.E. 
640. 40 N.E. 762, 12 Ind.App. 464. 
5flL Tex.—Hutcheson v. Storrie, 61 
S.W. 848. 92 Tex 686, 71 Am.S.B. 
884. 46 L.R.A 289. . 

63. Cal.—Southern Constr. Co. v. 
Howells, 131 P. 766. 21 Cal.App. 
330. 

54i U.S.—^Pennsylvania Go. v. Cole. 
Caind.. 132 F. 668. 

66. Ky.—Covington v. Schlosser. 
138 aw. 987. 141 Ky. 888, 847. 

44 C.J. p 696 note 76. 

56. Ind.—Crawfordsvllle Music 
Hall Asa’n v. Clements. 39 N.B. 
640. iO N.E. 762, 12 Ind.App. 464. 

67. Ind.—^Edwards v. Cooper, 79 N. 
E. 1047, 168 Ind. 64. 
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tection may not, it has been held, be affected by 
any failure of the owners to appear and contest pro¬ 
ceedings to impose special assessments on it for 
public improvements.®* 

c. Absence of Elements of Estoppel 

Unless all the elements of estoppel are present, a 
property owner will not be estopped to question the val¬ 
idity of an assessment. 

In order that a property owner may be estopped 
from questioning the validity of an assessment all 
the elements of estoppel must be present.®* Thus 
no estoppel may arise against the property owner 
where the municipality®® or a contractor who con¬ 
structed the improvement®! did not act in reliance 
on the conduct of the property owner and was not 
prejudicially misled thereby. Also, an estoppel may 
not arise for neglecting to speak or act when the 
property owner did not know or was not charged 
with knowledge of the facts which, if known, would 
have made it his duty to speak or act.®* 

§ 1463. How Estoppel Created 

Various acts or conduct on the part of a propert> 
owner have been held to estop, or not to estop, him to 
question the validity of an assessment. 

Various acts or conduct on the part of a property 
owner have been held to estop him to question 
the validity of an assessment,®* and consent on 
the part of an owner to a description, in an as¬ 
sessment map, different from the map in common 
use, if sufficient to identify the property involved 
has been held to estop him to set up the departure 


in attacking the assessment®^ A letter stating that 
the owner of property in the construction district 
approved of the construction and consented to the 
usual statutory and legal assessment thereof is an 
admission by the owner that it considered the fair 
cost of the improvement as not in excess of special 
benefits resulting therefrom,®® and the owner is es¬ 
topped from subsequently taking a different atti¬ 
tude,®® but not from attacking the assessment of a 
particular lot as being excessive.®^ However, vari¬ 
ous other acts or conduct by an owner have been 
held not to estop him to question the validity of an 
assessment.®* Where a city has no power to make 
an assessment, the passage of an ordinance subse¬ 
quent to the completion of the work, authorizing 
the municipality to collect from abutting owners the 
cost thereof, will not estop such owners from at¬ 
tacking the assessment.®* 

Conduct of his predecessor in title may estop the 
owner of land to deny the validity of an assess¬ 
ment,*^® but not where the municipality had no pow¬ 
er to make the assessment at all.*^! 

§ 1464. -Petition for Improvement 

A property owner who petitlone for an Improvement 
may estop himself or his successors In title from objecting 
to an assessment made to defray the cost thereof, but, 
where an assessment Is wholly void, an owner may not 
thus estop himself from asserting Its Invalidity. 

By petitioning for an improvement the petition¬ 
ers may estop themselves from objecting to an as¬ 
sessment made to defray the cost of the improve¬ 
ment,*^* since by signing the petition they indicate 


58. Tex.—San Antonio ▼. Spears, 
ClvA.pp.p 206 S.W. 70S, affirmed 
228 S.W. 166, 110 Tex. 618. 

59. Wash.—ChehaJls v. Cory, 116 P. 
876. 64 Wash. 367. 

44 C.J. p 688 notes 6 . 7, 9. 

60. Iowa.—Seymour v. City of 
Ames, 266 N.W. 874, 218 Iowa 615. 

Ky.—City of Raoeland y. McCoy, 72 
S.W.2d 464, 264 EZy. 827. 

44 C.J. p 688 note 6 . 

61. Ky.—City of Raceland v. McCoy, 
supra. 

44 C.J. p 689 note 7. 

68 . Ala.—City of Bessemer v. Hat- 
llff, 199 So. 838, 240 Ala. 406. 

La.—Taylor v. City of Hammond, >113 
So. 673, 168 La. 1097. 

Mich.—^Panfll v. City of Detroit, 224 
N.W. 616, 246 Mich. 149, followed 
In Alexander y. City of Detroit, 242 
N.W. 902, 259 Mich. 241. 

N.M.—City of ClOYis y. Scheurlch, 
279 P. 876, 84 N.M. 227. 

Wash.—^Rosenthal v. City of Tacoma, 
196 P.2d 102 . 

44 C.X p 689 note 9. 

68 , Wash.—Metropolitan Bldff. Co. 


V. Seattle, 169 P. 793, 92 Wash. 
660. 

44 C.J. p 696 note 12. 

64. Ala.—^Peoples y. State Sec. 

Bank. 119 So. 226, 218 Ala. 634. 

65. Iowa.—North View Land Co. y. 
Cedar Rapids, 169 N.W. 644, 186 
Iowa 1082. 

66 . Iowa.—^North View Land Co. v. 
Cedar Rapids, supra. 

67- Iowa—^North View Lemd Co. y. 
Cedar Rapids, supra. 

68. Mo.—Commerce Trust Co. y. 
Keck, 223 S.W. 1057, 288 Mo. 209. 

44 C.J. p 697 note 13. 

69, Ga.—^Daniel v. Smith, 175 S.B. 
240. 179 Oa 79. 

TO. Cal.—Cummlng-s t. Kearney, 74 
P. 759, 141 Cal. 166. 

N.J.—^Hillside Land Co. v. North 
Bergen Tp., 172 A. 686, 112 N.J. 
Law 676. affirmed 176 A. 192, 114 
N.J.Law 166, certiorari denied 65 
set. 833. 295 U.S. 762, 79 L.Ed. 
1696. 

N.C.—^Metropolitan Life Ins. Co. y. 
City of Charlotte, 196 S.E. 809, 218 
N.C: 497. 


S.C—CleYeland r. City of Spartan¬ 
burg, 194 S.E. 128, 185 S.C. 873, 
followed In Hudgens v. City of 
Spartanburg, 194 S.E: 127, 184 S.C. 
162. 

71. Ill.—City of Des Plaines v. 
Boeckenhauer, 59 N.EL2d 482, 383 
Ill. 475. 

72. Ark.—Ahem v. PaiYlng Improve¬ 
ment Dlst. No. 53 of Texarkana, 
29 S.W.2d 265, 181 Art;. 1929. 

Ga—Collier v. City of Bamesville, 
190 S.E. 367. 66 GTaApp. 384-<;oI- 
ller V. City of Bamesville, 165 S.BL 
146, 45 Ga.App. 880, affirmed 168 
S.E. 774, 176 Ga 739. 

N.C.—Town of Wake Forest v. Hold¬ 
ing, 174 S.E. 296, 206 N.C. 425. 
Tenn.—^Board of Mayor and Aider- 
men, Tovni of EfwIb ▼. Simpson, 
8 TenaApp. 147. 

44 C.J. P 689 note IOl 
P etition for ImprovmuBnt present¬ 
ed out of time Is an unauthorized pa¬ 
per which binds no one and may not 
be the basis of an estoppel.—SZwen- 
berg V. Field, 53 SJW. 945^ 95 Ma 
App. 241. 
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that they are willing to be bound, provided the law 
is followed and the required number of property 
owners in value sign the same petition.^® The doc¬ 
trine of estoppel is especially operative where the 
owner, in addition to petitioning for the improve¬ 
ment, was cognizant of all the proceedings and 
urged others to join therein, and where the improve¬ 
ment was constructed under his direct supervi¬ 
sion.^^ 

A successor in title acquiring the property with 
notice of the assessment may be estopped to deny 
the validity of an assessment,and a person who 
has held himself out as the owner of property and 
petitioned for an improvement may be estopped, not¬ 
withstanding he did not become the record owner 
of the property until after the termination of the 
proceeding.*^® A lessor of property registered un¬ 
der the Torrens Act and the trusteeholder of the 
reversionary estate have been held to be estopped 
to question the validity of an assessment where the 
lessee, holder of the fee to the property, petitioned 
for the improvement involved and promised to pay 
for the assessment levied therefor.^^ 

While it has been held that a property owner who 
petitioned for an improvement to be made under an 
unconstitutional statute may be estopped from de¬ 
nying the validity of the assessment levied there¬ 
for,*^® where an assessment is wholly void, ordina¬ 
rily the owner is not estopped to assert its invalidi¬ 
ty,*^® and this rule has been applied where the mu¬ 


nicipal governing body never acquired jurisdiction 
to make the improvement,®® or where the improve¬ 
ment made is not in conformity with the petition,®^ 
but is of a kind different from the one' asked for.®® 
A property owner who petitioned for the improve¬ 
ment involved may not be estopped to deny the va¬ 
lidity of the assessment levied therefor where in 
making the improvement the provisions of the char¬ 
ter were disregarded,®® where the assessment was 
levied in violation of the city charter after the im¬ 
provement had been made and paid for by the city,®^ 
or where the assessment includes not only the cost 
of the improvement petitioned for, but also the ex¬ 
pense of keeping it in repair.®® Similarly, a prop¬ 
erty owner who petitioned for an improvement may 
not be estopped to deny the validity of an assess¬ 
ment made therefor where the assessment was made 
without any notice to petitioners,®® where the prop¬ 
erty owner was given no opportunity to elect wheth¬ 
er he would make the improvement,®*^ where the as¬ 
sessment was arbitrary®® or was not apportioned in 
the manner required by statute,®® or was not pro¬ 
portioned to the benefits received,®® or was grossly 
unequal.®^ 

No estoppel may result from a petition for an im¬ 
provement where the assessment levied therefor is 
in excess of the value of the property assessed®^ 
or of the benefits resulting from the improvement,®® 
although there is authority to the contrary of this 
last proposition.®^ There may also be no estoppel 


X’aUiiEe to slfiTii second petltloii 
The slprnlng' by an abutting owner 
of a petition for improvement of a 
Htreot to a cnrtaln grade does not es¬ 
top him from contosting the legality 
of the asHCHHmont, whore the origi¬ 
nal petition was referred back to the 
property owners with the diroction 
to flle a new petition for an Improvo- 
mont at a difCorent grade, and the 
second petition was not signed by 
the contesting owner.—Carlisle v. 
Cincinnati, 8 Ohio Clr.Ct.,N.S., 46, 29 
Ohio Cir.Ct. 81. 

Abrogation of agreement 

Stipulation in petition for local im¬ 
provement, waiving exemption from 
aesoHsmont by reason of damages, 
which would estop property owners 
from contesting validity of assess¬ 
ment, may bo abrogalod by parties 
thereto by subsequont agreement.— 
In re Patterson, 167 P. 924, 98 Wash. 
334. 

73. Alaska.—^Ketchikan v. Zimmer¬ 
man, 4 Alaska 386. 

74ki Alaska.—^In re Ketchikan De¬ 
linquent Tax Poll, 6 Alaska 663. 

75. N.C.—^Metropolitan Life Ins. Co. 
V. City of Charlotte, 196 S.B. 809, 
813 N.a 497« 


76. Tex.—Uvalde Hoclc Asphalt Co. 

V. Hurlock, 87 S.W.2d 1086, 126 
Tex. 33 7. 

77. Ohio.—^Vmewood Realty Co. v. 
Village of Wlllowick, 45 N.B.2d 
148, 70 Ohio App. 74. 

78L Ohio.—Tone v. Columbus, 39 
Ohio St. 281, 48 Am.R. 438. 

44 C.J. p 690 note 15 [a] (2)-(6). 

79. N.T.—^In re Central Parkway, 
City of Schenectady, 251 K.Y.S. 
677,140 Mlsc. 727. 

44 C.J*. P 600 note 15. 

aOL La.—State ex rel. Wheless Inv. 
Co. V. City of Shreveport, app , 142 
So. 641. 

44 aJ. p 690 note 16. 

81. Mo.—Schulte v. Currey, 158 S. 

W. 888, 173 Mo.App. 578. 

44 C.J. p 690 note 18. 

88. N.T.—In re Sharp, 66 N.T. 257, 
15 Am.R. 416. 

Additional terxltozy Included 

Petitioners for sewer improvement 
In subdivision wero hold not es¬ 
topped to enjoin levying of assess¬ 
ments for sewers constructed for ad¬ 
ditional unimproved territory.—Cady 
V. City of Hamilton, 175 N.B. 768, 88 
Ohio App. 99. 


83- Or.—Temple v. Portland, 161 P. 

734, 77 Or. 559. 

44 C.J. P 690 note 20. 

84. Tex.—^Dallas v- Atkins, Civ. 
App, 33 S.W. 780—Delias v. Blli- 
son, 30 SW. 1128, 10 Civ.App. 38. 

85. Pa.—Williamsport v. llughcs, 10 
Po-Dist. 607. 

86. Mich.—Cook ▼. Covert, 39 N.W. 
47, 71 Mloh. 219. 

87- Ohio.—Johnson v. Glenville, 16 
Ohio Clr.Ct.N.S., 007. 

88. Wash.—Spokane v. Fonnoll, 136 
P. 211, 76 Wash. 417. 

89. Kan.—Cravens v. Putnam, 165 
P. 801, 101 Kan. 161. 

90. Mich,—I. H. Qingrlch & Sons v. 
City of Grand Rapids, 239 N.W. 
876, 266 Mich. 661. 

91. Mo.—^Wottcrau v. Formers', etc.. 
Trust Co., 236 S.W. 941, 285 Mo. 
666. 

992. Ky.—^Louisville v. Benedict, 144 
S.W. 43, 147 Ky. 391. 

44 C.J. p 690 note 27. 

93. Tex.—^D«Ulas v. Saengcr, Civ. 

App., 255 S.W. 665. 

44 C.J. p 690 note 28. 

94> Ohio.—Frampton v. Sims, 1 
Ohio N.P.,N.S.. 366. 
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where a municipal corporation violates a statute re¬ 
quiring that work on an improvement be done on a 
contract awarded after notice of competitive bid¬ 
ding.®® Under a charter providing for the paving 
of a boulevard at the expense of a city, a petition 
for the paving of a boulevard may be signed by a 
property owner without estopping him from re¬ 
sisting an assessment for the cost thereof,®® and 
without precluding his grantee from doing so.®^ 

The fact that a property owner petitioned for the 
improvement has been held not to estop him from 
questioning an assessment levied therefor where the 
municipality was without jurisdiction to assess the 
land by reason of its location;®® but it has also been 
held that, if a municipal corporation builds a street 
abutting on property in a county, a request by prop¬ 
erty owners in such county that the municipality so 
construct the street may estop them from resisting 
the assessment.®® Also, where an owner signs a 
petition for an improvement and neither the city 
nor the owner knows, until after the confirmation 
of the assessment roll, that the land assessed there¬ 
for is beyond the city limits and the owner does not 
appeal from the confirmation of the assessment roll, 
the owner has been held to be estopped to repudiate 
his petition.^ 

Failure to acquire sufficient number of signers. 
While it has been held that a property owner who 
joins in a petition for an improvement is thereby 
estopped from claiming that the assessment is un¬ 
authorized and illegal on the ground that the re¬ 
quired number of owners did not join in the peti¬ 
tion,® it has also been held that such a person may 
assume that the municipal governing body will per¬ 
form its duty and, before acting on the petition, as¬ 
certain whether a sufficient number of owners signed 
it to confer jurisdiction,® and that the fact that he 
signed the petition does not preclude him from at¬ 
tacking the assessment levied therefor because the 
required number of owners did not sign.® 

AssessfHcnt according to front-foot rule. One who 
petitions a municipal governing body for an im¬ 


provement and for an assessment of the cost there¬ 
of according to the front-foot rule is estopped to 
deny the power he induced the municipal governing 
body to exercise,® and an owner who petitions for 
an improvement under a statutory or charter provi¬ 
sion requiring the cost thereof to be apportioned 
according to the front-foot rule necessarily asks 
that the work be done under the rule,® so that the 
fact that he believes that the cost will be appor¬ 
tioned otherwise than by the rule does not invalidate 
such apportionment.*^ However, an owner who does 
not sign the petition is not estopped to question the 
validity of the mode of assessment by the front- 
foot rule.® 

Disregard of petition. If a municipality elects by 
unanimous vote of its governing body to order a 
public improvement in disregard of a petition there¬ 
for and the limitations therein contained, it may not 
thereafter fall back on the petition to uphold an 
assessment otherwise unauthorized and urge that 
petitioners are estopped to deny the authority of 
the city to levy the assessment.® So, where a mu¬ 
nicipal governing body refuses the offer of property 
owners petitioning for an improvement to waive a 
statutory limitation of the amount of a special as¬ 
sessment and makes the improvement on its own 
motion, it has been held that the rejected offer may 
not be relied on as an estoppel against the owners 
to insist on the statutory limitation on the amount 
assessed.^® 

§ 1465. - Acquiescence in Work 

a. In general 

b. Wholly void assessments 
a. In General 

As a general rule, a property owner who knows that 
a public Improvement beneficial to his property Is being 
made and who stands by without making objection may 
be estopped to object to an assessment of his property for 
a proportionate part of the cost of the Improvement. 

While there is some authority apparently to the 


Or.—Gamma Alpha Bld^. Ass’n v. 

ISuirene, 184 P. 973, 94 Or. 80. 
as. Tenn.—Johnson City v. Carnegie 
Realty Co.. 64 S.W.2d 607, 166 
Tenn. 665. 

86. Mich.—Campbell v. City of De¬ 
troit, 243 N.W. 11, 269 Mich. 297— 
MiUer V. City of Detroit, 22 1 N.W. 
292, 244 Mich. 88, 

97. Mich.—Oprlslu v. City of De¬ 
troit, 227 N.W. 714, 248 Mich. 690. 

98. Wash.—^Edmonds Land Co. v. 
Edmonds. 119 P. 192. 66 Wash. 201. 

44 C.J. P 690 notea?. 


f 09- Ky.—^Hedger v. Klnsella. 144 S. 
W.2d 516, 284 Ky. 803. 

1. N.C.—City of High Point v. 
Clark, 191 S.E. 318, 211 N.C. 607. 

2. Iowa—Burlington v. Gilbert. 81 
Iowa 356. 7 Am.S.R. 143. 

3. Ohio.—Tone v. Columbus. 39 Ohio 
St. 281, 48 Am.R. 438. 

^ La.—Slate ex rel. Wheless Inv. 
Co. V. City of Shreveport, App., 142 
So. 641. 

5- Pa.—^Harrisburg v. Baptist, 27 A. 
8, 156 Pa. 626. 

44 aj. p 689 note 10 [f] (1). 
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6. N.Y.—Conde v. Schenectady, 68 
N.B. 130, 164 N.Y. 268. 

7- La.—Crowley v. Acadia Pariah 
Police Jury, 70 So. 487, 188 La. 
488. 

44 C.J. p 689 note 10 [f] (8). 

8L Pa.—^Borough of Rockwood v. 
Hemmlnger, 161 A. 467, 106 Pa. 
Super. 223. 

9. Wash.—Schuchard v- Seattle, 97 
P. 1106, 61 Wash. 41. 

44 C.J. p 691 note 33. 

10. Iowa.—^Nelson v. Sioux City, 226 
N.W. 41, 208 Iowa 709. 
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contrary,ordinarily a property owner who knows 
that a public improvement beneficial to his property 
is being made and who stands by without making 
objection may be estopped to object to an assess¬ 
ment of his property for a proportionate part of 
the cost of the improvement because mere irregu¬ 
larities exist in the assessment proceedings,i^ at 
least in the absence of some showing that a consti¬ 
tutional right has been invaded.^ The rule is es¬ 
pecially applicable where, in addition to knowledge 
and acquiescence in the improvement, a property 
owner has paid installments on the work,i^ or where 
he has taken an appeal from the board of assessors 
to the common council without mentioning the ir¬ 
regularity relied on in a subsequent proceeding to 
defeat the assessment.^’ 

Where a municipality builds an improvement 
abutting on property located in the next county, an 
owner of property in the county may be estopped 
to question the validity of an assessment made 


therefor provided he acquiesces in the construction 
of the improvement with full knowledge that the 
city is without legal authority in the premises.^® 
On the other hand, where one stands by while 
an improvement is being made at a time when he is 
not the owner of the property involved, he may not 
be estopped to question an assessment made for such 
improvement after becoming the owner of the prop¬ 
erty, where no estoppel is urged against his prede¬ 
cessor in title.17 The doctrine of estoppel has been 
applied in cases where the properly owner seeks re¬ 
lief against an assessment in a court of equity,^® 
and, while the application of the doctrine has been 
held to be restricted to such cases,it has also been 
held that the doctrine may be applied either in a 
court of law or in a court of equity.*® 

Want of knowledge. A property owner who had 
no knowledge that an improvement was being made 
and who was not guilty of any want of diligence in 
asserting his rights before the work was completed 


11. Cal.—Barber Asphalt Pay. Co. 
V. Jurgens, 149 P. 660. 170 Cal. 
278, 9 A.L.R. 697. 

44 C.J. p 691 note 36. 

IS. U.S.—^Lumbermen's Trust Co. v. 
Town of Ryegate, C.C.A.B[ont., 61 
F.2d 14—City of Orangeburg v. 
Southern Ry. Co., D.C.S.C., 66 F. 
Supp. 171, reversed on other 
grounds 146 F.2d 726, certiorari de¬ 
nied 66 S.Ct. 866, 824 U.S. 860, 89 
L.SId. 676—City of Bnid ex rel. 
Versluls v. Robinson, D.C.Okl., 39 
F.Supp. 923. 

Fla.—Summorland, Ino. v. CMy of 
Punta Gorda, 184 So. 611, 101 Fla. 
643, followed In Warden Apart¬ 
ment House V. City of Punta Gor^ 
da, 184 So. 614, 101 Fla. 660—Abell 
V. Town of Boynton, 117 So. 607, 
96 Fla. 984. 

GfiL—Wright V. City of Metter, 14 
S.B.2d 443, 192 Ga. 76—City of 
Marietta v. Kile, 149 6.B. 64, 40 
Ga.App. 96. 

Kan.—^Bukaty v. Kansas City, 21 P. 
2d 899, 187 Kan. 620—Haffey v. 
Kansas City, 14 P.2d 729, 186 Kan, 
187. 

Ky.—^Hedger v. Kinsolla, 144 S.W.2d 
615, 284 Ky. 308—Forester v. 

Coombs Land Co., 126 S.W.2d 438, 
277 Ky. 279—^Fischer v. James A. 
Diskin Co., 67 S.W.2d 688. 247 Ky. 
694—Peters v. Kash, 25 S.W.2d 
1025, 288 Ky. 862—Chesapeake & 
O. Ry. Co. y. City of Olive Hill, 
21 S.W.2d 127, 231 Ky. 65—Moss v. 
Andrews Asphalt Paving Co, 17 
S.W.8d 266, 229 Ky. 419—Wilson 
V. Blanton, 11 S.W.2d 127, 226 Ky. 
618—Ormsby v. City of London, 
294 S.W. 1026, 220 Ky. 148—City 
of Springfield v. Haydon, 288 S.W. 
887, 216 Ky, 488. 


La.—^Town of Ruston v. Adams, 121 
So. 661, 9 La.App. 618. 

Miss.—^McArthur v. City of Picayune, 
126 So. 818, 156 Miss. 466. 

Neb.—^Wookey v. City of Alma, 228 
N.W. 953, 118 Neb. 158. 

N.J.—^Union Bldg. Co. v. City of 
Newark, 28 A.2d 277, 129 N.J.Law 
146—Hillside Land Co. v. North 
Bergen Tp., 172 A. 586, US N.J. 
Law 676, affirmed 176 A. 192, 114 
N.J.Law 166, certiorari domed 66 
S.Ct. 838, 296 U.S. 762, 79 L.Ed. 
1696—^Hackensack Golf Club v. 
Hackensack Improvement Commis¬ 
sion, 168 A. 642, 107 N.J.Law 416— 
Bnnever v. Borough of Harrington 
Park, 160 A. 671, 8 N.J.Misc. 448— 
Maywood Liand Co. v. Borough of 

‘ Maywood. 147 A. 743, 7 N.J.Misc. 
1086—^Leavenguth v. Town of West 
Orange, 141 A. 690, 6 N.J.Mi8a 
472. 

N.C.—^In re Southern Ry. Co. Pav¬ 
ing Assessment, 147 S.B. 801, 196 
N.C. 766. 

Ohio.—Schmidt v. Village of Deer 
Park, 78 N.E.2d 72, 81 Ohio App. 
417—City of Troy v, Schnell, 193 
N.E. 782, 48 Ohio App. 826. 

Okl.—Nickerson v. Incorporated 

Town of Waynoka, 297 P. 813, 148 
Okl. 198—^Barnett v. Incorporated 
Town of Waynoka, 296 P. 972, 148 
OkL 24. 

Or.—City of Astoria v. Douglas Land 
Co., 12 P.2d 807, 140 Or. 7. 

Pa.—City of Harrisburg v. Stroh, 96 
Pa Super. 1. 

S.C.—Cleveland v. City of Spartan¬ 
burg, 194 S.E. 128, 186 S.C. 373, 
followed in Hudgens v. City of 
Spartanburg, 194 S.E. 137, 184 S.C. 
162—Blake v. City of Spartanburg, 
194 S.B. 124, 186 S.a 898, 114 A.L. 

‘ B. 896. 


Tex.—Scanlan v. Gulf Bitulithic Co.. 
Civ.App., 27 S.W.2d 877, reversed 
on other grounds, Com.App., 44 S. 
W.2d 967, 80 AL.R. 862. 

Wis.—James Conroy Family Co. v. 
City of Milwaukee. 16 N.W.2d 814, 
246 Wis. 258—^Lamasco Realty Co. 

V. City of Milwaukee, 8 N.W.Sd 
872, 242 Wis. 867, rehearing denied 
8 N.W.2d 865, 242 Wis. 357. 

44 C.J. p 691 notes 87 [a], 38. 
Successor in title 

N.J.—^Hillside Land Co. v. North 
Bergen Tp., 172 A. 686, 112 N.J. 
Law 676, affirmed 176 A. 192, 114 
N.J.Law 156, certiorari denied 56 
S.Gt. 883, 296 U.S. 762, 79 L.Bd. 
1696. 

13. Sla—^Anderson v. Ocala, 64 So. 
776, 67 Fla 204, 52 L.R.A.,N.S., 287. 

lA Ohio.-Monroe v. Cleveland, 5 
Ohio N.P.,N.S., 220, affirmed 0 Ohio 
Cir.Ct.N.S., 523, 29 Ohio Cir.Ct 633. 
Payment of part of assessment as 
creating estoppel generally see in¬ 
fra S 1468. 

16. Mich.—^McKee v. Grand Rapids, 
170 N.W. 100, 208 Mloh. 627. 

1 & Ky.—Hedger v. Klnsella, 144 8. 

W. 2d 516, 284 Ky. 303. 

17. N,M.—City of Clovis v. Scheu- 
rich, 279 P. 876, 34 N.M. 227. 

18. Mich.—Lowrie & Robinson Lum¬ 
ber Co. V. City of Detroit, 211 N. 
W. 66, 287 Mich. 138. 

19 . Mich.—Auditor General v. Bish¬ 
op. 125 N.W. 716, 161 Mich. 117. 

44 C.J. p 691 note 38 [g]. 

sa Okl.—Bartlesville t. EColm, 189 
P. 273, 40 Okl. 467. 
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is not estopped to deny the validity of the assess¬ 
ment ;2i nor is an owner estopped to deny the va¬ 
lidity of an assessment by standing by and seeing 
the improvement made without objections where 
the owner did not know and was not chargeable 
with knowledge that his property would be assessed 
for the improvement.22 Where an improvement 
was not made as required by statute and the de¬ 
fect was not apparent on inspection, the owner is 
not estopped to attack the assessment on that 
ground.^® In the absence of knowledge or notice 
by an owner that it is his land which is being used 
for an improvement, he may not be estopped to as¬ 
sert the invalidity of an assessment made therefor 
on that ground, although he saw the work in prog¬ 
ress and made no protest.®^ 

Charges not authorized by improvement contract. 
Where a paving contract calls for a driveway into 
the premises of an adjoining owner, the construc¬ 
tion. thereof- with his acquiescence and for his bene¬ 
fit does not estop him to contest an extra charge 
therefor which the contractor attempts to impose.®® 

Assessments made under color of law; uncon¬ 
stitutional law. In some jurisdictions it has been 
held that an owner who knows that an improve¬ 
ment is being made which may benefit his property 
and who does not object thereto is estopped to 
question the validity of an assessment for the cost 
thereof although the assessment is void because 
there is no legal authority on which it may rest, 
if there is a color of law or apparent authority to 
sustain the proceeding on which the assessment 
is based.®® While in some jurisdictions it has been 


held that an owner will be estopped to object to 
an assessment for an improvement made under an 
unconstitutional law where he is aware that the 
improvement is being made and makes no objection 
thereto,®*^ it has also been held that there is no es¬ 
toppel where the authority to make the improve¬ 
ment involved is based on an ordinance passed 
in conformity with an unconstitutional statute.®® 

b. Wholly Void Assessments 

Ordinarily a property owner who stands by and of¬ 
fers no objection to the making of an Improvement which 
benefits his property Is not estopped to object to an as¬ 
sessment levied against his property to defray the cost of 
the Improvement where the assessment Is wholly void. 

Ordinarily a property owner who stands by and 
offers no objection to the making of an improve¬ 
ment which benefits his property is not estopped to 
object to an assessment levied against his prop¬ 
erty to defray the cost of the improvement where 
the assessment is wholly void.*®® This rule has been 
applied with great frequency to assessments void 
for an entire lack of jurisdiction to make the im¬ 
provement involved,®® on the theory that a prop¬ 
erty owner is no more estopped to question the ju¬ 
risdiction of a municipal governing body on the 
facts than he would be to question the jurisdiction 
of a judicial tribunal attempting to deprive him of 
his property.®^ 

The rule has been applied where the assessments 
are wholly or absolutely void by reason of various 
defects,®® such as where there is an absolute want 
of power or colorable authority in a municipal cor¬ 
poration to levy the assessment,®® where the irreg- 


21. Ohio.—Teegarden ▼. Davis, 36 
Ohio St 601. 

44 C.J. p 692 note 43. 

To create estoppel from sllenoe' 
merely, it has been held that knowl¬ 
edge on part of owner that Improve¬ 
ment was being made that cost or 
some part thereof was to be assessed 
on his property and that defect In 
proceedings existed must be shown 
and that it must appear that some 
special benefit accrued to his prop¬ 
erty from such Improvement which 
it would be inequitable for him to 
enjoy without compensation.—^Tone 
V. Columbus, 39 Ohio St. 281, 48 Am. 
R. 438—Schmidt v. Village of Deer 
Park, 78 N.BM 72, 81 Ohio App. 
417. 

22m Okl.—^Paine v. City of Guymon, 
185 P.2d 941, 199 Okl. 336. 

44 C.J. p 692 note 44. 

S3. Del.—Catts v. Smyrna, 91 A. 
297, 10 DeLCh. 263. 

M Mo.—Roth V. Hoffman, 111 S.W. 
2d 988, 234 Mo.App..ll4. 


25. La.—^DeRidder v. Lewis, 72 So. 
447, 139 La. 903. 

26. Ind.—^Phillips V. Kankakee, 98 
N.E. 804, 178 Ind. 31, Ann.Cas. 
1915C 66. 

44 C.J. p 692 note 50 [a] (1), (3), (4). 
X^aws repealed by impllcatlOB. 

Ind.—^Phillips V. Kankakee, supra. 

44 C.J. p 692 note 60 [a] (2). 

Xiaws susceptible of more than one 
meaning 

Ind.—Phillips V. Kankakee, supra. 

44 C.J. p 692 note 50 [a] (2). 

27. Ind.—^Phillips v. Kankakee, su¬ 
pra. 

S.C—^Bollentlne v. Columbia, 129 S. 

E. 82, 132 S.C. 88. 

44 C.J. p 692 note 50 [a] (2). 

28. Ky.—^Henderson v. Lleber, 192 
S.W. 830, 176 Ky. 16. 

Mo.—^Perkinson v. Hoolan, 81 S.W. 
407, 182 Mo. 189. 

29. Ind.—^Indiana Asphalt Paving 
Co. V. Grand Lodge, K. P., 170 N. 
E. 86, 96 Ind.App. 300. 

Neb.—Cullingham v. City of Omaha, j 
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10 N.W.2d 616, 143 Nob. 744, re¬ 
hearing denied 13 N.W.Od 124, 143 
Neb. 744—City of McCook v. Red 
Willow County, 276 N.W. 396, 133 
Neb. 380. 

Tenn.—Johnson City v. Camoglo 
Realty Co., 64 S.W.2d 507, 166 
Tenn. 666. 

W.Va.—Herbert C Heller & Co. v. 
Charlcston-Dunbar Traction Co., 
164 S.E. 863, 112 W.Va. 299. 

44 C.J. p 692 note 49. 

30. Or.—Johns v. Pendleton, 133 P. 
817, 134 P. 312, 66 Or. 182, 46 L.R. 
A.,N.S., .990, Ann.Cas.l916B 464. 

44 C.J. p 693 note 61. 

31. Or.—Strout v. Portland, 38 P. 
126, 26 Or. 294. 

32. Minn.—^In re Meyer, 197 N.W. 
970, 199 N.W. 746, 158 Minn. 433. 

44 C.J. p 693 note 61 [a] (2)-(10). 

33. Ind.—^Indiana Asphalt • Paving 
Co. v. Grand Lodge, K. P., 170 N. 
E. 86, 96 Ind.App. 300. 

44 C.J. p 693 note 53. 

Beasoa for mle 

With respect to estoppel against 
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ularity in the proceedings for the assessment is of 
such a character as to defeat the jurisdiction of 
the municipality to act,34 where the work is done 
under an ordinance passed without observance of 
all precedent conditions required by statute,where 
the contract for the improvement is void for non- 
compliance with a statutory requirement that it be 
awarded to the lowest and best bidder,®® where the 
assessment was apportioned by a method different 
from that prescribed by law,®^ or where the assess¬ 
ment is levied without jurisdiction because the 
work has been only partly performed.®® So too, 
where notice is a statutory prerequisite to the crea¬ 
tion of a lien for an assessment, it has been held 
that, where notice is not given as required by stat¬ 
ute, the owner is not estopped by the fact that he 
has witnessed the progress of the work.®® Under 
some statutory provisions a property owner, not sub¬ 
scribing to a street improvement petition, may not 
be estopped to claim the invalidity of an assess¬ 
ment made therefor by his silence and inactivity 
in protesting the making of such an improvement 
in conformity with such a petition, even though 
such owner knew, or should have known, that his 
portion of the assessment would exceed the stat¬ 
utory amount.^® Where land is assessed in ex¬ 
cess of the statutory limit, the owner may not be 


§ 1466 

estopped to enjoin collection of the excess by hav¬ 
ing acquiesced in the construction.^^ 

§ 1466. -Accepting Benefit of Improve¬ 

ment 

Ordinarily acceptance by a property owner of the ben¬ 
efits of an improvement will estop him to object to an 
assessment to pay for the Improvement unless the as¬ 
sessment IS absolutely or wholly void. 

As a general rule, acceptance by a property own¬ 
er of the benefits of an improvement will estop him 
to object to an assessment to pay for the improve¬ 
ment,^® especially where he has paid the first in¬ 
stallment of the assessment,^® and an owner may 
be estopped by the acts of his predecessor in title.^^ 
Where an improvement is made under color of 
statutory proceedings, it has been held that a prop¬ 
erty owner who stands by and receives the bene¬ 
fits assessed against his property is estopped to as¬ 
sert the invalidity of the proceedings^® without first 
paying, or offering to pay, the benefits,^® unless 
the proceedings are so totally and palpably void 
that the person who made the improvement or per¬ 
formed the work must have proceeded with a de¬ 
gree of recklessness that amounted to bad faith.^^ 
Thus, in the absence of bad faith or fraud, a prop¬ 
erty owner accepting the benefits of an improvement 
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abutting owner, contractor la pre- 
Humed to know la-w with regard to 
authority to assess abutting owner. 
—^Indiana Asphalt Paving Co. v. 
Grand Lodgo, K. F., 170 N.E. 86, 
96 lnd.App. 300. 

34k Neb.—Cullingham ▼. City of 
Omaha, 10 N.W.2d 616, 143 Neb. 
744, rohearlng denied 12 N.W.2d 
124, 34.3 Nob. 744. 

W.Va.—IIorberL C. Holler & Co. v. 
Chariest on-Dunbor Traction Co., 
164 S.B. 863, 112 W.Va. 299, 

35. Mo.—^Roth V. Hoffman, 111 S.W. 
2d 988. 234 Mo.App. 114. 

33. Ind.—Cloy City v. Bryson, 66 N. 

13. 498, 30 lnd.App. 490. 

Mo.—^Pord V. Excelsior Springs Land, 
etc., Co., App., 223 S.W. 960. 

Tonn.—.lohnson City v. CamogJo 
Unalty ('o., 64 S.W.2d 607. 166 
Tcnn. 66 f). 

37. La.—Taylor v. City of Ham¬ 
mond, 313 So. 673. 163 Ln. 1097. 
Wash.--Ncw Whalcom v. BelllnRham 
Bay Impr. Co., 38 P. 1024, 10 Wash. 
378. 

44 C.J. p 698 note 55. 

BeaMn for rule 

Property owners may presume that 
apportionment of assessments for 
improvements will be legally made.— 
Taylor v. City of Hammond, 113 Flo. 
673, 168 La. 1097. 

3& Or.—Jones ▼. Salem, 128 P. 


1096, 63 Or. 126—^Bandall v. Salem, 
123 P. 1099, 62 Or. 509. 

39. Ky.—^Pox V. Mlddlcsliorough 
Town Go., 28 S.W. 776, 96 Ky. 262, 
16 Ky.L. 465. 

4bOL Ohio.—^Lewellyn v. Village of 
South Zanesville, 183 N.E. 306, 43 
Ohio App. 386. 

41. Ohio.—Birdseye v. Clyde, 65 N. 
E. 169. 61 Ohio St. 27. 

40. U.B.—City of Orangeburg v. 
Southern Ry. Co., D.O.S.C., 65 P. 
Supp. 171, reversed on other 
grounds, C.C.A., 146 P.2d 725, cer¬ 
tiorari denied 66 S.Ct. 866, 324 U.S. 
860. 89 L.Ed. 576. 

Go.—Wright V. City of Metier, 14 
S.B.2d 443, 192 Ga. 76—Georgia 
Power Co. v. City of Decatur, 182 
S.E. 32, 181 Ga. 187, ofllrmed 

Georgia Ry. & Elociric Co. v. City 
of Decatur, 66 S.Ct. 606, 297 U.S. 
620, 80 L.Ed. 926—Bower v. City 
of Bainbrldgc, 148 S.E. 617, 168 
Go. 616—City of Montezuma v 
Brown Bros., 147 S.E. 80, 168 Ga. 
1—Collier v. City of Bomesvlilc, 
190 S.E. 867, 66 Ga.App. 384. 

Ind.—City of Indianapolis v. Dillon, 
6 N.E.2d 966, 212 Ind. 172—Prott 
V. City of Gary, 176 N.E. 243, 94 
lnd.App. 87. 

La.—Town of Ruston v. Adams, 131 
So. 661, 9 La.App. 618. 

N.J.—^Leavonguth v. Town of West 
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Orange, 141 A. 590, 6 N.J.MiBC. 
472. 

N.Y.—Emigrant Indus. S.av. Bank v. 
City of New York, 65 N.Y.S.2d 607, 
271 App.Dlv. 330. afllrmed 77 N.K 
2d 800, 207 N.Y, 795. 

Ohio.—Schmidt v. Village of Deer 
Park, 78 N.E 2d 72, 81 Ohio App. 
417. 

S.C.—^Blake v. City of Spartanburg, 
104 S.E. 124, 186 S-C. 398, 114 A.L 
R. 396—Cleveland v. City of Spar¬ 
tanburg, 194 S.E. 128, 186 S.C. 373, 
followed in Hudgens v. City of 
Spartanburg, 194 S.E. 137, 164 S.C. 
162. 

44 C.J. p 693 note 61. 

43. Ohio.—^Monroe v. Cleveland, 0 
Ohio Clr.Ct.,N.S., 523. 29 Ohio Of)'. 
Ct. 633. 

l*ayment of part of assessment ;i.s 
creating estoppel generally sec in¬ 
fra § 1468. 

44. Cal.—Cummings v. Kearney, 74 
P. 769, 141 Cal. 156. 

45. Ind.—^Prott V. City of Gary, 176 
N.E. 243, 94 Ind.App. 37. 

46. Ind.—City of Indianapolis v. 
Dillon, 6 N.E.2d 966, 212 Ind. 172— 
Martindale v. Town of Rochester, 
86 N.E. 321, 171 Ind. 260. 

47. Ind.—City of Indianapolis v. 
Dillon, 6 N.E.2d 966, 212 Ind. 172— 
Martindale v. Town of Rochester, 
86 N.E. 321, 171 Ind. 260. 
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may be estopped to claim that the statute under 
which the assessment was made was repealed by 
implication's or that the statute under which the 
improvement was made is unconstitutional.^ S On 
the other hand, acceptance of benefits usually will 
not estop a property owner to object to an assess¬ 
ment on the ground that the assessment is abso¬ 
lutely or wholly void.50 

§ 1467. -Special Agreements 

Ordinarily, unless an assessment Is absolutely or 
-wholly void, a property owner may, by his agreement or 
atipulatlon, estop himself to object thereto. 

Ordinarily, unless an assessment is absolutely or 
wholly void,®i a property owner may, by his agree¬ 
ment or stipulation, estop himself to object there- 
to,'®2 as in the case of an agreement or stipula¬ 
tion waiving exemption from assessment,or in 
the case of an agreement or stipulation not to con¬ 
test the validity of the assessment proceedings.®^ 
So, under statutes whereby a property owner, in 
order to secure the privilege of paying an assess¬ 
ment in installments, agrees or stipulates not to 
contest the validity of an assessment, he is es¬ 
topped to do so.®® Also property owners who con¬ 
sent by agreement to a contractor’s performing 
certain work without compliance with a charter 
provision relating to bidding may be estopped to 
complain of noncompliance.®® However, a prop¬ 
erty owner’s written consent to, and waiver of, 
damages for the construction of a sewer upon his 
land and an agreement to pay his just and propor¬ 
tionate share of the cost does not estop him to 
question the amount fixed as his just and propor¬ 
tionate share of the cost.®? 

Waiver of statutory limitation on amount. Where 
property owners agree to pay an assessment in ex¬ 
cess of the statutory limit to induce the public au¬ 


thorities to make an improvement, it has been held 
that they have consented that their property be 
charged with the reasonable cost of the improve¬ 
ment, although in excess of the value of the prop¬ 
erty or the resulting benefits,®® and, if the cost of 
the improvement has been agreed on, they are es¬ 
topped to deny the validity of an assessment for 
that amount, although in excess of the statutor)^ 
limit.®® However, under an agreement by prop¬ 
erty owners to pay an assessment in excess of the 
statutory limit to induce the construction of an im¬ 
provement, it has been held that the owners are 
not estopped to insist that the assessment should 
not be unreasonably excessive,®® and, under an 
agreement whereby the cost of the improvement 
is agreed on, it has been held that the estoppel is 
limited to its express terms, and failure to pay as 
and when agreed only subjects the property to the 
payment of the amount agreed to be paid and the 
usual cost for proceeding against it in the collec¬ 
tion, ®i and that penalties or attorney’s fees are not 
included, there being no agreement to pay them.®® 

Conditional stipulation. A conditional stipulation 
may not operate as an estoppel where the condi¬ 
tions have not been performed.®® 

§ 1468. —— Paimacnt of Part of Assessment 

Payment of an aseesament or a portion thereoT atand- 
Ing alone will not eatop a property owner to deny the 
validity of the aaaesament or to object to the enforcement 
of aubaequent Inatallmenta where the aaaeaament la ab- 
aolutely or wholly void; but an owner may be eatopped to 
deny the validity of a defective aaaesament by reaaon of 
payment, at least when taken together wKh other acts 
and conduct. 

Payment of an assessment or a portion thereof 
standing alone does not estop the party making 
the pa 3 ncnent to deny the validity of the assessment 
or to object to the enforcement of subsequent in- 


4& Ind.—City of Indianapolis v. 
DlUon, 6 N.E.2d 966, 212 Ind. 172 
—^Martlndale v. Town of Roches¬ 
ter. 86 N.E. 821. 171 Ind. 260. 

49. Ind.—Martlndale v. Town of 
Rochester, supra. 

44 C.J. p 694 note 67 [a]. 

SOL Neb.—^ECarmon t. Omaha, 73 N. 

W. 671, 68 Neb. 164. 

44 C.J. p 694 note 66. 

51. Tex.—Alford v. Dallas. Clv.App.. 
85 S.W. 816. 

44 C.J. p 694 note 69. 

52. Ky.—^Evansville & O. V. Ry. Co. 
V. La Plante, Welsh A Rlsacher, 
68 S.W.2d 44, 262 E:y. 712. 

44 C.J. p 694 note 71. 

Waiver see Infira 1147S. 


53. Wash.—^In re Patterson, 167 P. 
924. 98 Wash. 334. 

44 C.J. p 694 note 73. 

64. Wls.—Welse v. Green Bay, 126 
N.W. 681, 143 Wla 198. 

44 C.J. p 694 note 72. 

55. Ind.—Allendorf v. City of In¬ 
dianapolis. 176 N.E. 240, 96 Ind. 
App. 415. 

Ky.—Security Trust Co. v. Louis¬ 
ville Title Co., 83 S.W.2d 481, 269 
Ky. 849—^Evansville A O. V. Ry. 
Co. v. La Plante, Welsh A Rls¬ 
acher, 68 S.W.2d 44, 262 Ky. 712— 
Lilly V. City of Irvine, 26 S.W.2d 
666, 238 Ky. 628—Herbert C. Heller 
A Co. V. Hunt Forbes Const. Co., 
8 S.W.2d 206, 223 Ky. 168. 

44 C.J. p 694 notes 66, 72 [b]. 

56. Mo.—Austin v. Dickey, 9 S.W.2d 
698, 820 Mo. 682. 
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67. Iowa.—^McLain's Appeal, 176 N. 
W. 817, 189 Iowa 264. 

68. Iowa.—^In re Paving Floyd Park 
Addition, 196 N.W. 697, 197 Iowa 
916. 

44 C.J. p 696 note 76. 

59. Ark.—Hamwell v. White, 171 
S.W. 108, 116 Ark. 88. 

60. Iowa.—^In re Paving Floyd Park 
Addition, 196 N.W. 60, 197 Iowa 
922—In re Paving Floyd Park Ad¬ 
dition, 196 N.W. 597, 197 Iowa 916. 

81. Ark.—Hamwell v. White, 171 8. 
W. 108, 115 Ark. 88. 

68. Ark.—^Hamwell v. White, supra. 

69. Wadh.—^Lewls v. Cook, 106 P. 
198, 67 Wash. 1. 

44 C.J. p 696 note 88. 
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stallments where the assessment is absolutely or 
wholly void,®^ for the reason that the payment of 
a wholly void assessment constitutes a voluntary 
contribution and is merely gratuitous.*® So pay¬ 
ment of part of an assessment for an improvement 
which the council was without jurisdiction to order, 
together with general taxes, while an appeal by the 
party so paying from a confirmation of the assess¬ 
ment was pending, creates no estoppel against 
him.*® 

Although the payment of an assessment con¬ 
taining a defect or irregularity without knowledge 
of the defect by a property owner will not estop 
him to question the validity of the assessment,®^ 
the payment of defective or irregular assessments 
or a portion thereof may work an estoppel,®® at 
least when taken together with other acts and con¬ 
duct.®® A voluntaiy payment of one installment 
of a special assessment or the rendition of judg¬ 
ment and order of sale on one installment may pre¬ 
clude a property owner from questioning the va¬ 
lidity of the subsequent installments on grounds 
he might have urged against the former install- 
ment.7® Where a property owner’s predecessor 
in title has paid a part of the assessment, the prop¬ 


erty owner may be estopped to assail the validity 
of the assessment.^1 However, this is not true 
with respect to an absolutely or wholly void assess- 
ment'7® 

Payment by some owners (Ksessed of their part 
of the assessment does not prevent others assessed 
from instituting proper proceedings to obtain relief 
against the assessment.^® 

§ 1469. - Failure to Make Objections 

The failure of a property owner to take the steps 
necessary to make a proper objection to an assessment 
may estop him to question Its validity unless the assess¬ 
ment Is wholly void. 

In the absence of fraud, fundamental defect, 
or an entire want of jurisdiction, where a statute 
provides a remedy, a property owner who fails 
to avail himself of this remedy may be estopped 
to attack the assessment collaterally,7 4 and for even 
stronger reasons may a property owner be estopped 
to attack an assessment collaterally, by failing to 
object thereto as provided by statute, where the 
statute expressly declares that a failure so to ob¬ 
ject shall constitute a consent to the assessment.^® 
Thus a property owner may be estopped where he 


64i N.M.—City of Clovis v. Scheu- 
rlch. 279 P. 876. 84 N.M. 227. 

44 C.J. p 695 note 84. 

PlUBff aotLoe reqnosfeliiir faurtsUineiit 
payments 

The mere fact that property owner 
filed notice requesting Installment 
payments and that assignee of tax 
bill knew this does not operate as 
estoppel on property owner to assert 
invalidity of contract for street im¬ 
provements.—^Flinn V. Gillen. 10 S.W. 
2d 923, 320 Mo. 1047. 

Property outside city limits 
Ill.—City of Des Plaines v. Boeck- 
enhauer, 60 N.E.2d 488. 883 IIL 
475. 

44 C.J. p 695 note 84 [a]. 

65. Ill.—City of Des Plaines v. 
Boeekenhauer. supra. 

N.M.—City of Clovis v. Scheurlch, 
279 P. 876. 34 K.M. 227. 

66. Minn.—In re Meyer, 197 N.W. 
970. 199 N.W. 746. 158 Minn. 433. 

67. La.—State ex rel. Wheless Inv. 
Co. V, City of Shreveport. App., 142 
So. 641. 

66 Ga.—Collier v. City of Bames- 
ville, 190 S.B. 867. 55 Oa.App. 384. 
Mich.—In re Petition of Brown. 7 
K.W.2d 268. 804 Mich. 193. 

69. Ark.—Turner v. Street Imp. 
Dist. No. 4. 172 S.W.2d 25. 205 
Ark. 901—-Beloate v. Street Imp. 
Dist No. 2 of Walnut Ridge. 159 
S.W.2d 451, 208 Ark. 899. 

Gcl—C ollier v. City of Bamesvllle. I 


165 S.E. 146, 45 Ga.App. 880, af¬ 
firmed 168 S.E. 774. 176 Ga. 789. 
N.C.—Town of Wake Forest v. Hold¬ 
ing. 174 SJEi. 296. 206 N.C. 425. 
Tenn.—^Board of Mayor and Aider- 
men, Town of Erwin v. Simpson. 8 
Tenn.App. 147. 

TO. Ill.—^People v. Raymond. 98 N.E. 

727, 248 Ill. 124. 

44 C.J. p 696 note 87. 

7L N.Y.—Gllfeather v. Grout 91 
N.T.S. 688. 101 App.Div. 160. ap¬ 
peal dismissed 74 N.E. 1117, 182 
N.Y. 622. 

72. N.Y.—Gllfeather v. Grout su¬ 
pra. 

Payment of InstaUment by grantor 
Iowa.^-darter v. Cemansky. 102 N.W. 

488. 126 Iowa 606. 

44 C.J. p 696 note 86. 

78. N.Y.—^Blennedy v. Troy. 14 Hun 
308, reversed on other grounds 77 
N.Y. 493. 

74. U.S.—^Moore v. City of Yonkers. 
N.Y.. 149 C.C.A. 81, 286 F. 486. 9 
A.L.R. 690. 

Gcl—C ity of McRae v. Folsom. 11 
S.E.2d 900. 191 Ga. 272. 

Mont—Power v. Helena. 116 P. 416. 

48 Mont 386, 86 L.R.A.,N.S.. 89. 
Neb.—^Penn Mut. Life Ins. Co. v. 
City of Omaha, 262 N.W. 861, 129 
Neb. 788—^Wead v. City of Omaha, 
247 N.W. 24. 124 Neb. 474. 

Tenn.—Corpus Juris quoted In John¬ 
son City V. Carolina. C. ft O. Ry. 
Co., 48 S.W.2d 216. 216. 168 Tenn. 
288. 


Wash.—City of Longview v. Long¬ 
view Co.. 160 P.2d 396, 21 Wa8h.2d 
248. 

W.Va.—Curry v. City of Eenova, 164 
S.E. 249. 112 W.Va. 241. 

Time allowed by statute 

Fla.—^Aikens v. City of Rockledgc, 
182 So. 286, 132 Fla. 874—Gulf 
View Apartments v. City of Venice, 
146 So. 842, 108 Fla. 41—Tampa 
Dock Co. V. Hanchett Bond Co., 141 
So. 626. 106 Fla. 470—Summerland. 
Inc.. V. City of Punta Gorda. 134 
So. 611, 101 Fla 643, followed in 
Warden Apartment House v. City 
of Punta Gorda, 184 So. 614, 101 
Fla 660. 

Snnoessor In title estopped 

Ala—Commonwealth Life Ins. Co. 
V. First Nat Bank. 160 So. 260. 
280 Ala 267—^Montgomery v. City 
of Florence. 146 So. 882. 226 Ala 
340. 

75. U.S.—Wimberly v. Cowan Inv. 
Corporation. C.CAL.Ala, 80 F.2d 
462. Certiorari denied 66 S.Ct 674, 
298 U.S. 654. SO L.Ed. 1881. 

Ala—Smythe v. City of Homewood, 
181 So. 491, 236 Ala 159—Streater 
V. Town of Town Creek, 173 So. 
853, 234 Ala 138—Walton v. City 
of Mobile. 167 So. 247, 232 Ala 
200—City of Birmingham v. Smyer. 
160 So, 764, 280 Ala 234—Com¬ 
monwealth Life Ins. Co. v. First 
Nat Bank, 160 So. 260, 230 Ala 
267—Jones v. City of Dothan, 169 
So. 689, 230 Ala 103—Oty of Blr- 
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fails to appear before the proper municipal body to 
contest an assessment,and, where a municipal 
council is not wholly without jurisdiction to order 
an assessment, property owners having appeared 
before the council and urged their objections to a 
proposed special assessment for a public improve¬ 
ment, and having failed to appeal from the action 
of the council with respect thereto, may thereafter 
be estopped to question the assessment or to main¬ 
tain an action to enjoin its enforcement 

On the other hand, where an assessment is whol¬ 
ly void, an owner’s failure to object thereto within 
the time prescribed by charter or statute will not 
estop him to question its validity's or to attack it 
on constitutional grounds.^s It has further been 
held that failure of a property owner to oppose an 
assessment before the board of assessment com¬ 
missioners as provided by statute does not estop 
him to resist collection of an assessment where 
the assessment is void.^^ Also, in the absence of 
notice of assessment as required by law, an own¬ 
er’s failure to file objections to a proposed assess¬ 
ment may create no statutory estoppel,and where 
a property owner does not know that his prop¬ 
erty is to be affected by an assessment until after 
the finality of the assessment and when it is too 
late to interpose objections thereto he is not es- 
topped.82 Moreover, the failure to file objections 
to an assessment does not estop an owner to show 
that the assessment was not in fact made by 
the city council,®® and the statutory estoppel is 
further inapplicable to those whose property is 
not within the city commissioner’s jurisdiction.®^ 
Under some charter provisions the failure of an 
owner to contest in a competent court the validity 


of an assessment within a stated time does not es¬ 
top him to challenge the assessment solely on the 
ground of unequal distribution.®^ 

Where an assessment is void and the owner pro¬ 
tests when notified of it, he is not estopped to set 
up invalidity of the assessment by failure to ap¬ 
pear and contest it.®® Under some statutory pro¬ 
visions, one who files a notice of alleged defects 
against an assessment properly raises the ques¬ 
tion of the council’s jurisdiction to act and there¬ 
fore is not estopped to question the validity of its 
acts by his failure to appear before it and protest 
the inclusion of his property in the assessment dis- 
trict.®7 Where a property owner assessed for a 
street improvement filed with the city his claim 
for damages by reason of the improvement, which 
was disallowed, and then sued the city for such 
damages before an assessment for benefits was 
made by the city, the latter could claim no advan¬ 
tage by reason of the fact that the property owner 
did not appear before the mayor and aldermen to 
protest when notified in accordance with the char¬ 
ter and ordinances that the assessment was about 
to be made.®® 

§ 1470. -Protest against Improvement or 

Assessment 

A protest against an Improvement or the assessment 
made therefor may prevent an estoppel on the part of 
an owner to question the validity of an assessment. 

Where an owner, instead of standing by and mak¬ 
ing no protest against an improvement, brings suit 
to enjoin the improvement, no question as to an 
estoppel may arise,®® and such is the case where 
he notifies the city that he will contest the mak- 


mlng^ham v. Terrell, 158 So. 748, 
229 Ala, 523—^Montaomery v. City 
of Florence, 146 So. 882, 226 Ala. 
340—Armstrong: v. Williamson & 
Wilson. 126 So. 681, 220 Ala. 415. 
Tenn.—Corpus Jtuia quoted in John¬ 
son City V. Carolina, C. & O. Ry. 
Co., 43 S.W.2d 215, 216, 168 Tenn. 
283. 

44 C.J. p 695 note 96. 

Successor In title held estopped 
Ala.—Commonwealth Life Ins. Co. v. 
First Nat. Bank, 160 So. 260, 230 
Ala, 257. 

7fti Pl€u—^Aikens v. City of Rock- 
ledge, 182 So. 236. 182 Fla. 874— 
Abell V. Town of Boynton, 117 So. 
507, 96 Fla. 984. 

77. Neb.—Burkley v. Omaha, 167 
N.W. 72, 102 Neb. 808. 

TSi Fla,—Gulf View Apartments v. 
City of Venice, 145 So. 842, 108 
Fla. 41. 

N.C.—City of Winston Salem v. 
South, t S.E.2d 828, 216 N.C 1. 


Tenn.—^Reagan v. Murray, Clv.App., 
74 S.W.2d 814, • reversed on other 
grounds Murray v. Reagan, 102 
S.W.2d 202, 129 Tex. 206. 

79. Ohio.—^Domito v. Village of 
Maumee, 42 N.E.2d 984, 140 Ohio 
St. 229. 

80. Tex.—^Dallas Cons. Electric St. 
R. Co. V. Dallas, Com.App., 260 S. 
W. 1034. 

81. Ala.—Jasper Land Co. v. City of 
Jasper, 127 So. 210, 220 Ala. 639. 

Reason fox rule 

The statute implies that due op¬ 
portunity has been given to present 
objections as prescribed by law.— 
Jasper Land Co. v. City of Jasper, 
supra. 

88. Ala,—City of Bessemer v. Rat¬ 
liff, 199 So. 838, 240 Ala. 406. 

83. Ala,—Fenton v. Brown-Crummer 
Inv. Co., 131 So. 14, 222 Ala, 166. 
Reason for mle 

The statutory estoppel rests on 

1262 


the fact that the assessment is made 
final by the city council without ob¬ 
jections of the property owner, im¬ 
plying consent thereto.—Penton v. 
Brown-Crummer Inv. Co., supra, 

84. Ala.—Goodman v. City of Bir¬ 
mingham, 136 So. 336, 223 Ala, 
199. 

85. Tex.—^Uvalde Const. Co. v. Law- 
ronce, Civ.App., 93 S.W.2d 218, er¬ 
ror dismissed. 

88. Tex.—^E1 Paso Bitulithlc Co. v. 
Neill, Clv.App., 266 S.W. 693. 

87. Mont.—Crutchfield v. Nash, 276 
P. 988, 84 Mont. 656. 

88. Ala,—Birmingham v. Wagen- 
seler, 63 So. 289, 168 Ala. 844, 
348. 

44 C.J. p 695 note 97. 

89. Ind.—^Hoosier Constr. Co. v. Sei¬ 
bert, 114 N.B. 981, 986, 63 Ind.App. 
694. 

44 C-J. p 696 note 2. 
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ing o£ the improvement and it is afterward con¬ 
structed without his knowledge.®® Where a prop¬ 
erty owner, before an improvement is begun, makes 
his objections thereto known and places them on 
record, and within a reasonable time brings a suit 
to enjoin the collection of an assessment levied 
therefor, he is not estopped to object to the col¬ 
lection of the assessment because of his failure to 
have the assessment enjoined before the cost of 
the improvement became a fixed liability.®^ Also, 
an owner who promptly objects to the acceptance 
of an improvement and to the apportionment of 
the assessment made therefor, although he de¬ 
lays in bringing an action to correct the assess¬ 
ment, has been held not estopped to object to the 
assessment where the city or the contractor does 
not change its position in reliance on the owner’s 
conduct.®*® 

A property owner who makes a protest or remon¬ 
strance against the construction of an improvement, 
on the ground of its illegality, to the city®® or to 
the contractor,®^ or to both,®® or one who notifies 
the agent of the company conducting the work at 
the beginning thereof that he did not authorize 
the work and that if it is done it is done at the 
peril of the company,®® has been held not to be 
estopped to deny the validity of the ajssessment, 
especially where, in addition, the assessment is paid 
under protest with the statement that an effort 
would be made to recover it.®^ This, it is said, is 
as far as the law requires the property owners to 
go, and it does not demand that they institute liti¬ 
gation to prevent the making of the improvement.®® 
However, there are some decisions which hold that 
a protest or remonstrance or mere threat to take 
legal proceedings is insufficient to prevent an es¬ 


toppel, and that it is the duty of the objecting prop¬ 
erty owner to bring suit to enjoin the construction 
of the improvement®® So too it has been held that 
a protest by an owner against an assessment does 
not satisfy a statutory requirement of a suit to con¬ 
test an assessment so as to prevent an estoppel by 
reason of his failure to bring such suit.^ It has 
also been held that filing a protest with a street 
committee is not enough to prevent an estoppel.*® 

Overruling of protest. Where an assessment is 
invalid because of an infringement of the consti¬ 
tutional rights of the property owner, he is not pre¬ 
vented from questioning its legality in legal pro¬ 
ceedings by the fact that he had protested against 
it before the city council and that the protest was 
overruled and the assessment confirmed.® 

§ 1471. -Deed or Lease 

A grantee of land may, by the terms of his deed, be 
estopped to deny the validity of an assessment. 

Where a grantee in the deed to him expressly 
assumes payment of an assessment therein desig¬ 
nated as a part of the consideration of the con¬ 
veyance, he may be estopped to deny the validity 
of the assessment^ However, a purchaser of prop¬ 
erty, on which an assessment is imposed while the 
work is in progress, by a deed reciting that it was 
subject to whatever assessment should be made, 
may not be estopped to dispute the validity of the 
assessment,® for the reason that he did not assume 
to pay an illegal assessment.® 

§ 1472. Against Municipality 

Acts or conduct on the part of a municipality may 
estop It to claim and enforce an assessment. 

Where a municipality agrees to rccluce an assess¬ 
ment for improvements, it is estopped to claim and 


90m Or.—^Fraser v. Portland, 168 P. 

514, 81 Or. 92. 

44 C.J. p 696 note S. 

91. XT.S.—City of Commerce v. 
Southern Ry. Co., C.C.A.Oa., 85 
F.2d 831. 

Ry.—City of Raceland v. Mc¬ 
Coy,' 72 S.W.2d 464, 254 Ky. 827. 

93. Or.—Cole V. Seaside, 182 P. 165, 
98 Or. 65. 

44 C.J. p 696 note 4. 

Protest before work beffnn 
An owner is not estopped to ques¬ 
tion validity of assessment because 
he did not prevent installation of 
improvement wher^ he and other 
owners appeared before city council 
to protest aeralnst l^ylnv of assess¬ 
ment on different occasions before 
work was beaun.—-Weldh v. City of 
Oconomowoc^ 221 N.W. 760. 197 Wls. 
178. 


91i Ind.—^Edwards v. Cooper, 79 N. 

E. 1047. 168 Ind. 64. 

44 C.J. p 696 note 6. 

96. Okl.—Sharum v. Muskoaee, 141 
P. 22. 43 OkL 22. 

44 C.J. p 696 note 6. 

99. Tex.—Crabb v. Uvalde Pavlna 
Co., Com^App., 28 S.W.2d 800. 

97. Iowa.—^Tallant v. Burllnerton, 39 
Iowa 648. 

9a Ind.—^Edwards v. Cooper, 79 N. 

E. 1047, 168 Ind. 64. 

44 C.J. p 696 note 8. 

99. Oa.—Georgia Power Co. v. City 
of Decatur, 182 S.E. 32, 181 Ga. 
187, affirmed Georgia Ry. & Elec¬ 
tric Co, V. City of Decatur, 66 S.Ct. 
606. 297 U.S. 620, 80 D.Ed. 926— 
Bower V. City of Bainbrldge, 148 
S.E. 617,168 Ga. 616. 

44 C.J. p 696 notes 9.10. 

1. Tex.—-West Texas Const. Co, v. 
Whltefleld, Civ.App., 68 S.W.2d 832. | 
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a Ry.—^Peters v. Kksh, 26 S.W.2d 
1026, 233 Ky. 862. 

a Cal.—Spring St Co. v. Los An¬ 
geles, 148 P. 217, 170 Cal. 24, L.R. 
A.1918B 197. 

4. Ohio.—-Waldsohmldt v. Bowland, 
6 Ohio Clr.Ct,K.S., 99, 27 Ohio Clr. 
Ct 782. 

Owner of reglsteored land under 
deed reserving grantor’s right to in¬ 
stitute ' Improvements and binding 
grantee to assume assoasmenta has 
been held estopped to deny liability 
for assessments, notwithstanding 
failure of village to die notice and 
list of lands assessed as required by 
statute.—Laurelhlll Land Co. v. Col- 
lister, 188 N.E. 80, 48 Ohio App. 289. 

a N.T.—^In re Pennie, 46 Hun 391, 
affirmed 15 N.E. 611. 108 N.T. 864. 
44 C.J. p 697 note 16. 

a N.T.—^In re Pennie, supra 
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enforce any assessment other than the reduced as¬ 
sessment,? and, where a city has levied and col¬ 
lected a special assessment to meet its obligation 
on a contract for paving a street, it is thereby es¬ 
topped to set up the illegality of the assessment to 
defeat recovery by the contractor on such contract.® 
The fact that property was found not to be benefited 
by one improvement does not estop the municipal¬ 
ity to insist that it is benefited by a different im¬ 
provement.® 

§ 1478. Against Contractor 

A contractor for the construction of a pubtic Improve¬ 


ment may not be estopped to question the validity of the 
assessment proceedings by a failure to object thereto or 
appeal therefrom. 

A contractor for the construction of a public 
improvement may not be estopped to question the 
validity of the assessment proceedings by a fail¬ 
ure to object thereto or appeal therefrom.^® How¬ 
ever, where a contractor has been paid in full for 
the construction of a public improvement, he is 
estopped to set up the illegality of the contract un¬ 
der which the improvement was made when sued on 
a guaranty in the contract to keep the improve¬ 
ment in repair. 


c. Waiver of Objectioits to Assessment 


§ 1474. In General 

Ordinarily, a property owner may waive his right to 
question the validity of an assessment, but It has been 
held that he may not do so with respect to a void as¬ 
sessment. 

While it has been held that an owner may not 
waive his right to urge the invalidity of an assess¬ 
ment where such assessment is void by reason of an 
inherent defect, either of jurisdiction or of proce¬ 
dure,!® ordinarily he may, by his acts or conduct 
or by his inaction, waive his right to question the 
validity of an assessment,!® because it would be un¬ 
just and inequitable to others that he should be al¬ 
lowed to complain of the illegality,!^ and inde¬ 
pendently of any statutory requirements as to the 
time and manner of making objections to assess¬ 
ments, it has been held that a property owner may 
waive his right to object to an assessment by rea¬ 
son of his failure to present the objections within 
a reasonable .time.!® However, the acts or con¬ 


duct or the inaction of an owner must be sufficient 
to constitute a waiver;!® an act to be efficient in 
support of the defense of waiver by conduct must 
be done with knowledge, or reasonable means of 
knowledge, of the facts and with intent to forego 
insisting on the right waived.!*^ 

Payment of portion of assessment Under some 
statutory provisions, the payment of a portion of 
an assessment admittedly due does not waive the 
right of the property owner to object to the pay¬ 
ment of so mudi of the remainder as is void.!® 
However,'.payment by property owners of a por¬ 
tion of an assessment ''under protest” but not as 
a result of duress or coercion has been held to 
constitute a waiver of any objection to the assess¬ 
ment on jurisdictional grounds.!® 

Objections not urged. Where objections to an 
assessment are filed, all objections not specified are 


7. Wash.—^Metropolitan Bldsr. Co. v. 

Seattle, 159 P. 798, 92 Wash. 660. 
a U.S.—Akron v. Barber Ajsphalt 
Pav. Co.. Ohio, 171 F. 29, 96 'C.G.A. 
271. 

9. Tenn.—Chattanooga Station Co. 
V. City of Chattanooga, IS Tenn. 
App. 117. 

10. Wash.—State v. Seattle, 85 P. 
11, 42 Wash. 370. 

44 C.J. p 697 note 20. 

11. U.S.—^Akron v. Barber Asphalt 
Pav. Co., Ohio, 171 F. 29, 96 CC-A. 
271. 

12. Mich.—^Forest Hill Cemeteiy Co. 
V. City of Ann Afbor, 5 N.W.2d 
664, 808 Mich. 66. 

la lowa—People's Inv. Co. v- City 
"of Moines* 241 N.W. 464; 218 
Iowa 1878, 79 A.L 1 .R. 1310. 

Ohio.—4chzAldt' y. Village of Deer 
Park, 78 72. 81 Ohfo App. 

417. I 

Tex^—Bcanlan v. Gulf j^tuUtl^c ,Ccs. 


Clv.App., 27 S.W.2d 877, reversed 
on other grounds. Gom.App., 44 S. 
W.2d 967, 80 A.L.R. 852. 

44 C.J. p 697 note 24. 

Parttcnlar obJeotlonB waived 

(1) Charter provision that proper¬ 
ty bearing assessments for permar 
nent street Improvements shall not 
be assessed again until after ex¬ 
piration of ten years Is limitation on 
power which may be waived by 
property owners.—Metropolitan Life 
Ins. Co. V. City of Charlotte, 196 
S.E. 809, 218 N.C. 497. 

(2) Other objections.—Schmidt v. 
Village of Deer Paris, 78 N.B.2d 72, 
81 Ohio App. 417—44 C.J. p 697 note 
24 [a] (2). (8). 

14. U.S.—Shepard v. Barron, Ohio, 

24 act. 737, 194 U.S. 668, 48 L. 
Ed. 1116. ' 

15. Mo.—St Louis V. Brown, 66 S.W. 
298, 166 Mo. 646. 

44 C.J. p 697 note 23. 

16. N.D.—^Boynton v. Board of City 
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Com’rs of Minot, 211 M.W. 441, 64 
N.D, 796. 

Oonduot held not to eoagtltiita 
waiver 

N.T.—Ploch V. City of Clifton, 18 
A.2d 546, 126 NJr.Law 199, affirmed 
21 A.2d .783, 127 N.J.Law 228 and 
Plog V. City of Clifton, 21 A-td 
732, 127 N.J.Law 228. 

N.D.—^Boynton v. Board of City 
Com’rs of Minot 211 N.W. 441, 64 
N.D. 795. 

Ohio.—City of Bucyrus v. Pennsyl¬ 
vania R. Co., 188 N.E. 865, 127 
Ohio St 801. 

44 C.J. p 697 note 24 [o]. 

17. Wls.—Pahst Brewing Co. v. Mil¬ 
waukee. 106 N.W. 663, 126 Wls. 
110 . 

44 C.J. p 698 .notes 26, 42. 

la Ky.—City of Morehead v, Nlc- 
kell, 128 S.W.2d 722, 278 Ky. 818. 

19. Minn.—^Rosso v. Village, of 
Brooklsm Center, 8 N.W.2d 219, 814 
Minn. 364. 
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waived*® except those which go to the jurisdiction 
of the subject matter.*^ 

§ 1475. By Agreement 

A property owner may by his contract with the mu¬ 
nicipality or with the contractor making the Improve¬ 
ment waive his right to attack the validity of an assess¬ 
ment or to assail It on a designated ground or grounds. 

The right to assail the validity of an assessment 
or to assail it on a designated ground or grounds 
may be waived by a contract between the property 
owner and the municipality,or by a contract be¬ 
tween the property owner and the party contract¬ 
ing to make the improvement,and he will not 
thereafter be heard to complain of any matter em¬ 
braced within the terms of the agreement.*^ Fur¬ 
thermore, the agreement is binding not only on 
himself but also on his heirs and grantees.^^ 

Various objections to an assessment may be 
waived by agreement of an owner,26 such as that 
the assessment is excessive or confiscatory, in that 
a statutory or constitutional limitation on the 
amount for which the property may be assessed 
was excceded,^^ that the assessment district is in¬ 
valid,^ ^ and that the council had no authority to 
order the improvement.*® A property owner may 
also waive his right to protest against the perform¬ 
ance of the work,*® or to show irregularities and il¬ 
legalities in the construction of the improvement.*^ 


The waiver may not be extended beyond the pre¬ 
cise terms of the agreement it should be strictly 
construed in favor of the property owner and 
against the municipality,** and, of course, no waiv¬ 
er by agreement occurs where the offer made by 
the property owner was not accepted by the mu¬ 
nicipality,*^ where there was no compliance with 
a condition contained therein,** or where there 
was no compliance with a statutory requirement 
as to method of showing a waiver.** 

§ 1476. By Noncompliance with Statutory 
Requirements Relating to Objec¬ 
tions 

a. In general 

b. Noncompliance with particular meth¬ 

ods of making objections 

c. Particular objections waived 

d. Void assessments 

e. Excuses for failure to object 

& In General 

Ordinarily objections to assessments may be waived 
when not presented at the time and In the manner pre¬ 
scribed by law. 

As a rule objections to an assessment are waived 
when not presented at the time and in the manner 
prescribed by law,* 7 and such a waiver has been 
held binding not only on an owner but also on his 


90. Cal.—Roberts v. City of Los 
Angeles, 61 P.2d 323. 7 Cal.2d 477. 
44 C.J. p 698 note 27. 

21. Ill.—Casey v. Cincinnati, etc., 
R. Co.. 106 N.E. 180. 263 Ill. 862. 

92. Ind.—^Mee v. Lafayette Loan & 
Trust Co., 41 N.E.2d 684, 112 Ind. 
App. 38—Ingrain's Estate v. Gil¬ 
more, 38 N.E.2d 860, 110 Ind.App. 
298. 

Iowa.—^Inter-Ocean Reinsurance Co. 
V. Sioux City, 268 N.W. 907, 219 
Iowa 998. 

Ry.—Campbell Const. Co. v. William¬ 
son. 92 S.W.2d 332, 268 Ky. 836— 
Security Trust Co. v. Louisville 
Title Co., 83 S.W.2d 481, 260 Ky. 
849—^Hargis v. W. T. Congleton Co., 
66 S.W.2d 98, 262 Ky. 192-—Herbert 
C. Holler ft Co. v. Hunt Forbes 
Const. Co., 8 S.W.2d 206, 223 Ky. 
168. 

44 C.J. p 698 note 30. 

Estoppel see supra 8 1467. 
AbaadomnwH of agroemaat 
An agreement to waive Irregulari¬ 
ties in consideration of a deduc¬ 
tion from the.amount of the assess-^ 
ment,. provided payment is made 
within a stipulated time, is not mu¬ 
tually abandoned by the fact tbst 
payment is not made within such 
timed—Remniard t. Blake, eta, Co., 
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146 P. 684, 169 Cal. 277, Ann.Cas. 
1916D 461. 

23. Cal.—Cutting v. Vaughn, 187 P. 
19, 182 Cal. 153. 

24. Cal.—Cutting v. Vaughn, suprn. 

26. Ind.—^Mee y. Lafayette Loan & 
Trust Co., 41 N.E.2d 684, 112 Ind. 
App, 38—Close v. Twibcll, 92 N.E. 
377, 47 Ind.App. 290. 

26. Ind.—Moe v. Lafayette Loan & 
Trust Co.,. 41 K.E.2d 684, 112 Ind. 
App. 38. 

Ky.—W. T. Congleton Co. v. Craft, 
103 S.W.2d 287. 267 Ky. 750. 

27- Ky.—W. T. Congleton Co. v. 
Craft, supra—Campbell Const. Co. 
V. Williamson. 92 S.W.2d 332, 263 
Ky. 336—Security Trust Co. v. 
Louisville Title Co., 83 S.W.2d 
481, 269 Ky. 849—Hargis v. W. T. 
Congleton Co., 66 S.W,2d 98, 252 
Ky. 192—Herbert C. Holler ft Co. 
V. Hunt Forbes Const. Co., 8 S.W. 
2d 206, 223 Ky. 168. 

Ohio.—De Armond v. City of Hamil¬ 
ton, 161 N.E. 29, Ohio App. 
2^8—Thornton v. Cincinnati, 4 
Ohio Cir.Ct.,N.S., 31, 26 Ohio Clr. 
Ct 38. 

44 C.J. p 698 hote 86. 

28. Cal.—Cutting v. Vaughn, 187 P. 
19, 182 Cal. 161. 
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29. Ind.—^Richcrerk v. Moorman, 42 
K.E. 943, 14 Ind.App. 370. 

30. Cal.—Cutting v. Vaughn. 187 1'. 
19, 182 Cal. 161. 

31. Ind.—Ingram's Estate v. Gil¬ 
more. 38 N.E.2d 860, 110 IndJlLpp. 
298. 

32. Mo.—Cushing v. Bullock, 131 8 
\V. 713, 161 Mo.App. 281. 

44 C.J. p 698 notes 39, 42. 

33. Ohio.—Lewollyn v. Village of 
South Zanesville, 183 NiE. 806, 43 
Ohio App. 386—l>o Armond v. Clt> 
of Hamilton, 161 N.E. 29, 27 Ohio 
App. 268. 

84. Ohio.—Winchell v. Dennison, 6 
Ohio App. 103, 87 O.C.A. 284, 89 
Ohio Cir.Ot. 202. 

44 C.J. p 698 note 40. 

35. Ohio.—^De Armond v. City oC 
Hamilton, 161 N.E. 20, 27 Ohio App. 
258. 

36d Iowa.—Guenther v. Des Moines. 

197 N.W. 326, 197 Iowa 414. 

44 C.J. p 698 note 41. 

37. U.S.—^Wimberly v. Cowan Inv. 
Corporation. C.O.A.Ala., 80 F.2d 
462, certiorari denied 66 S.Ct. 674, 
298 U.S. 654, 80 L.Ed. 1381--dlobert 
Noble Estate v. Boise City, D.C. 
Idaho, 19 F.2d 927—Cowan Inv. 
Corporation v. City of Florence, D, 
C.Ala., 11 F.Supp. 978. 
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heirs, assigns, and successors.88 However, under 
some statutory provisions, a property owner does 
not waive a statutory limitation on an assessment 
by not filing objections thereto before the adoption 
of a resolution of necessity.89 

Effect of remand of cause on objections waived. 
Where objections to an assessment have once been 
waived, they may not be considered on a remand of 
the cause after judgment dismissing the petition 
on objections presented had been reversed by the 
supreme court.*® 

Effect of notice not required by statute. A notice 
published by a city requiring all persons to appear 
and make any objections they may have to a pro¬ 


posed assessment, not being required Ity statute 
has no binding effect, so that one not then appear¬ 
ing may afterward object to the assessment when 
made.*i 

Effect of fraud. A failure to file a protest against 
an assessment within the statutory time will not 
ordinarily waive an objection as to fraud in an 
assessment,*^ and, under a statute providing that 
all objections to errors, irregularities, or inequali¬ 
ties in the making of special assessments or in 
any of the prior proceedings and notices, not made 
before the council at the time and in the manner 
provided for, shall be waived, except where fraud 
is shown, fraud in an assessment is not waived 


Ala.—^Nashville, C. A St Li. Ry. Co. v. 
Town of Bo€LZ, 147 So. 195, 226 Ala. 
441—City of Mobile y. Smith. 136 
So. 851. 223 Ala. 480—^Peoples v. 
State Sec. Bank, 119 So. 226. 218 
Ala. 534. 

Cal.—^Hannon y. Madden. 6 P.2d 4, 
214 Cal. 251—Southlands Co. v. 
City of San Diego, 297 P. 521, 211 
Cal. 646—Irish y. Hahn. 281 P. 
385, 208 Cal. 339, 66 AL.R. 1382— 
Noyes y. Chambers & De Golyer, 
261 P. 1006, 202 Cal. 542—Blake v. 
City of Eureka, 258 P. 945, 201 Cal. 
648—Garibaldi v. Daly City, 147 
P.2d 122, 68 Cal.App.2d 480—Pacific 
States Savings & Loan Co. v. 
Perez, 124 P.2d 184, 51 Cal.App.2d 
84—Hlgbie V. Los Angeles County, 
117 P.2d 988, 47 CalApp.2d 281— 
Keller v. City of Los Angeles, 11 
P.2d 448. 123 Cal.App. 99. 

Ga—-Webb y. City of Atlanta, 198 
S.E. 50, 186 Ga. 430—City of La 
Grange v. Frosolona, 183 S.E. 99, 
52 Ga.App. 232—City of La Grange 
V. Pound, 177 S.E. 762, 50 GaA.pp. 
219—Fowler v. Mayor and Aider- 
men of MUledgeviUe, 170 S.E. 819, 
47 G€LApp. 584. 

Jnd.—^Hoffman v. City of Rochester, 
198 N.R 788, 209 Ind. 529—Yarble 

V. O’Neil, 87 N.E.2d 276, 110 Ind. 
App. 164. 

Iowa.—^People's Inv. Co. y. City of 
Des Moines, 241 N.W. 464, 213 
Iowa 1378, 79 A.L.R. 1310—Meyer- 
Ink's Estate v. Lindsay. 213 N.W. 
984, 203 Iowa 1031. 

Ky.—Tuggle v. Marsee, 21 S.W.2d 
1022, 231 Ky. 650. 

Mich.—^Etack v. City of Detroit. 84 N. 

W. 2d 66. 822 Mich. 558—^Petition 
of Brown, 7 N.W.2d 268, 804 Mich. 
193. 

N.H.—^Manchester v. Straw, 169 A. 
592, 86 N.H. 390. 

N.C.—Town of Asheboro v. MUler, 17 
S.E.2d 105, 220 N.C. 298. 

Ohio.—Domlto y. Village of Maumee, 
42 N.E.2d 984, 140 Ohio St 229— 
City of Clnoinnati y. Board of 
Education of City School Diet of 
City of Cincinnati. 27 N.B.2d 413, 


63 Ohio App. 549, appeal dismissed 
81 N.E.2d 440. 187 Ohio St 568— 
Morton v. City of Cincinnati, 22 
N.E.2d 581, 61 Ohio App. 329— 
Morton v. City of Cincinnati, 9 
N.E.2d 993, 55 Ohio App. 474. 

Tenn.—^Haney v. City of Nashyille, 
14 S.W.2d 728, 158 Tenn. 428. 

Tex.—^Kldd v. City of Big Spring, 
Civ.App., 164 S.W.2d 727—Scanlan 

V. Continental Iny. Co., Clv.App., 
142 S.W.2d 482, error dismissed. 
Judgment correct—Smith v. Special 
Assessment Securities Corporation, 
Clv.App., 116 S.W.2d 1166, error re¬ 
fused—^Foxworth-Galbral^ Lum¬ 
ber Co. V. Realty Trust Co., Civ. 
App., 110 S.W.2d 1164, error dis¬ 
missed—Special Assessment Se¬ 
curities Corporation v. Brown, Civ. 
App., 106 S.W.2d 840, error dis¬ 
missed—Mitchell V. City of Terrell, 
Civ.App., 96 S.W.2d 556, error re¬ 
fused—Copellar v. O. L. Crlgler 
Co., Clv.App., 87 S.W.2d 326, error 
dismissed—Vilbig Bros. v. City of 
Dallas, Civ.App.. SO S.W.2d 784, af¬ 
firmed 127 Tex. 563, 91 S.W.2d 886, 
rehearing denied 96 S.W.2d 229, 
127 Tex. 563—Johnson v. City of 
Dallas, C1V.APP., 78 S.W.2d 265, er¬ 
ror refused—Farley v. Uvalde Pav¬ 
ing Co., Clv.App., 74 S.W.2d 288— 
Lewis V. Llndsley, Civ.App., 68 S. 

W. 2d 648, reversed on other 
grounds Llndsley v. Lewis, 84 S. 
W.2d 994, 125 Tex. 630—Vogel v. 
Central Texas Securities Corpora¬ 
tion, Civ.App., 62 S.W.2d 243, er¬ 
ror refused—Guaranty Mortg. Co. 
V. Hendricks, Clv.App., 69 S.W.2d 
275, error refused—Seymour v. Se¬ 
curity Trust Co. of Austin, Civ. 
App. 65 S.W.2d 853, error dis¬ 
missed—Shambaugh v. Bellar, Civ. 
App., 64 S.W.2d 650—West Texas 
Const. Co. V. Whitefleld, Clv.App., 
68 S.W.2d 832—Flynt v. City of 
XClngsville, Civ.App., 50 S.W.2d 414, 
reversed on other grounds 82 S.W. 
2d 934, 125 Tex. 610—Scanlan v. 
Gulf Bitulithlc Co., Clv.App., 27 
S.W.2d 877, reversed on other 
grounds, Com.App., 44 S.W.2d 967, 


80 A.L.R. 862—Herring v. City of 
Mexia, Civ.App., 290 S.W. 792, er¬ 
ror dismissed. 

Wash.—City of Longview v. Long¬ 
view Co., 150 P.2d 896, 21 Wasih.2d 
248—State v. Commercial Water¬ 
way DlsL No. 2, 278 P. 428, 162 
Wash. 628. 

Wls.—James Conroy Family Co. v. 
City of Milwaukee, 16 N.W.2d .814. 
246 Wis. 258—^Lamasco Realty Co. 
V. City of Milwaukee, 8 N.W.2d 
872, 242 Wis. 367, rehearing denied 
8 N.W.2d 866, 242 Wls. 357—Mc¬ 
Guire V. City of Hudson, 242 N.W. 
665, 208 Wls. 238, followed in O’¬ 
Neil V. City of Hudson, 242 N.W. 
568, 208 Wis. 238. 

44 C.J. p 698 note 46. 

38. Tex.—Cox V. City of Dallas, Civ. 
App., 162 S.W.2d 499—Copellar v. 

O. L. Crlgler Co., Civ.App., 87 S.W. 
2d 826, error dismissed. 

W.Va.—Mortgage Co. of Maryland v. 
Lory, 154 S.E. 136, 109 W.Va. 810. 

39. Iowa.—Smith, Lichty & Hill¬ 
man Co. V. Mason City, 231 N.W. 
870, 210 Iowa 700. 

Besson for mle 

Property owner could assume that 
city council, in paving proceeding, 
would respect rule limiting assess¬ 
ment to a staled portion of the value 
of the property and that any mistake 
city council made in paving pro¬ 
ceeding in estimate of value of lot 
would be corrected.—Smith, Lichty 
& Hillman Co. v. Mason City, 231 
N.W: 370, 210 Iowa 700. 

40. Ill.—Oak Park v. Swlgart, 107 
N.E. 158, 266 IlL 60. 

44 C.J. p 699 note 47. 

41. Wash.—^Monk v. Ballard, 84 P. 
897, 42 Wash. 86. 

42. Cal.—Garibaldi v. Daly City, 147 

P. 2d 122, 63 Cal.APp.2d 480—Keller 
V. City of Los Angeles, 11 P.2d 
448, 123 Cal.App. 99. 

Mich.—Hack v. City of Detroit, 34 
N.W.2d 66, 322 Mich. 658. 

Wash.—State v. Commercial Water¬ 
way Diet. No. 2, 278 P. 423, 162 
Wash. 628. 
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by failure to make the objection provided for by 
statute.^® 

b. Noncompliance with Particular Methods of 
Making Objections 

The rule that objections to an assessment are waived 
when not presented at the time and In the manner re¬ 
quired by law has been applied with respect to various 
statutory requirements relative to the making of objec¬ 
tions. 

Applying the rule that objections to an assess¬ 
ment are waived when not presented at the time 
and in the manner prescribed by law, it has been 
held that objections to an assessment are waived 
where there has been a noncompliance with statu¬ 
tory requirements relating to the making of objec¬ 
tions to the action of the council or other board 
making the assessment,to the taking of an appeal 
from the assessing board or officer to the city coun¬ 
cil or other proper public authority,^® or from the 


action of the council or other assessment board to> 
the judicial tribunal designated by statute,*® or 
where there has been a failure to object to the 
confirmation of an assessment by the court,*^ or to 
bring suit within the time prescribed by statute to 
test the validity of the assessment or to correct, in¬ 
validate, or contest the assessment.*® 

c. Particnlar Objections Waived 

Numerous objections to assessments have been held 
to be waived because not presented at the time and In 
the manner required by statute. 

In applying the rule that objections to an as¬ 
sessment are waived when not presented at the 
time and in the manner prescribed by statute, vari¬ 
ous objections have been held waived by failure 
to object in the time and manner prescribed,*^ 
such as that* there was no petition for an improve¬ 
ment;®® or that the petition was insufficient;®^ 


43. Iowa.—Lytle v. Sioux Oity, 200 
N.W. 416, 198 Iowa 848. 

44L Iowa.—Chlcagro, R. I. & P. Ry. 
Co. V. Town of Dysart, 223 N.W. 
371. 208 Iowa ,422—^Mcijerlnk'a Es¬ 
tate V. Lindsay, 213 N.W. 934, 
203 Iowa iu31. 

La.—^Town of Ruston v. Adams. 121 
So. 661, 9 La.App. 618. 

44 C.J. p 699 note 61. 

45. Cal.—^Hannon v. Madden, 6 P.2d 
4. 214 Cal. 261—Ganbaldl v. Daly 
City, 147 P.2d 122, 63 Cal.App.2d 
480—McHugh V. Voyce, 274 P. 371, 
96 Cal.App. 498—City. Const. Co. 
V. Kenny, 266 P. 601, 83 Cal.App. 
240. 

44 C.J. p 700 note 62. 

Test of whether defects In im¬ 
provement proceedings are waived by 
failure to object before local legis¬ 
lative body IS whether legislative 
body has power, in proceeding before 
it, to correct alleged defect, and 
whether or not alleged defective step 
could have been omitted altogether 
by state legislature.—Southlands Co. 
V. City of San Diego, 297 P. 621, 211 
Cal. 046. 

43m U.S.—^Rrown-Crummer Inv. Co. 
of Wichita, Kan., v. City of Flor- 
ala, D.C.Ala., 66 F.2d 238—Cowan 
Inv. Corporation v. City of S'lor- 
cnco, D.C.Ala., 11 F.Supp. 973. 

44 C.J. p 700 note 63. 

47- Ill.—Cosgrovo V. Chicago, 86 N. 

E. 699, 236 111. 368. 

44 C.J. p 700 note 64. 

48. U.S.—Curb and Gutter Diet No. 
37 of City of Fayetteville v. Par¬ 
rish, C.C.AArk., 110 F.2d 902. 

Ark.—^Laflin v. Board of Com'rs of 
Street Improvement Dist. No. 8 of 
Mena, 166 S.W.2d 663, 206 Ark. 
24. 

Okl.—^Fartee v. Cleveland Trinidad 


Pav. Co., 172 P. 946, 70 Okl. 31. 9 
A.L.R. 606. 

Tex.—Smith v. Special Assessmont 
Securities Corporation, Civ App., 
116 S.W.2d 1166, error refused— 
Foxworth-Galbraith Lumber Co. v. 
Realty Trust Co., Civ.App., 110 
S.W.2d 1164, error dismissed— 
Special ALSsessment Securities Cor¬ 
poration V, Brown, Civ.App., 106 
S.W.2d 340, error dismissed—Co- 
pellar v. O. L. Cnglor Co, Civ.App., 
87 S.W.2d 326, error dj.smisscd— 
Guaranty Mortg. Co. v. Hendricks, 
Civ.App., 69 S.W.2d 276, error re¬ 
fused—Shambaugh v. Bellar, Civ. 
App.. 64 S.W.2d 660—West Texas 
Const. Co. V. Wliltelield, Civ.App., 
63 S,W.2d 832—Simms v. City of 
Mt. Pleasant, Civ.App., 12 S.W.2d 
833, error dismissed—T-Iorniig v. 
City of Mexia, CJv.App., 290 S.W. 
792. 

48. U.S.—Curb and Gutter District 
No. 37 of City of FaycUeviIlo v. 
Parrish, C,C.AArk., 110 P.2d 902— 
Wimberly v. Cowan Inv. Corpora¬ 
tion, C.C.AAla. 80 F.2d 453, cer¬ 
tiorari denied 66 S.Ct. 674, 298 U.S. 
664, 80 L.P2d. 1381. 

Ala.—Nashville, C. & St. L. Ry. Co. 
V. Town of Boas, 147 So 196, 226 
Ala. 441—Peoples v. Sintc Sec. 
Bonk, 119 So. 22G, 218 Al». 534. 

Cal.—Mizpah Inv. Corporal ion v. 
City of Los Angeles, 10 P.2d 71, 
215 Cal. 368—Southlands Co. v. 
City of San Diego, 297 P. 621, 211 
Cal. 640—^Donovan v. City of Los 
Angeles, 288 P. 1083, 209 Cal. 653— 
Bloke v. City of Eureka, 268 P. 945, 
201 Cal. 043—Garibaldi v. Daly 
City, 147 P.2d 122, 63 Cal.App.2d 
480—^l^aciflc States Savings & Loan 
Co. V. Perea, 124 P.2d 184, 61 Cal. 
App 2d 84—Jligblo v. Los Angeles , 
County, 117 P.2d 933. 47 Cal.App.2d 
281. 


Ga.—Fowler v. Mayor and Aldermen 
of Milledgeville, 170 S.E. 819, 47 
Ga.App 684. 

Ind.—^Hoffman v. City of Rochester, 
198 N.E. 783, 209 Ind. 629. 

Iowa.—People’s Inv. Co. v. City of 
Des Moines, 241 N.W. 464, 213 
Iowa 1378, 79 A.L.R. 1310. • 

Ky.—^Tuggle v. Marsae, 21 S.W.2d 
1022. 231 Ky. 650. 

Mich.—Petition of Brown, 7 N.W.2d 
268, 304 Mich. 19.9. 

Ohio.—City of Cincinnati v. Board 
of Education of City School Dist. 
of City of Cincinnati, 27 N.E.2d 
413, 63 Ohio App. 649, appeal dis- 
missed 31 N.E.2d 440, 137 Ohio Si. 
668 . 

Tox.—^Kidd V. City of Big Spring, 
Civ.App., 164 S.W.2d 727—Scanlon 

V. Continental Inv. Co., Civ.App., 
142 S.W.2d 432, error dismissed. 
Judgment correct—Foxworth-Gal¬ 
braith Lumber Co. v. Realty Trust 
Co., CMv.App, 110 S.W.2d 1164, er¬ 
ror dismlsHod—^Vilbig l^ros. v. City 
of DalliLs, Civ.App., 80 S.W.2d 784, 
affli-mod 01 S.W.2d 336, 127 Tox. 
663, rehearing denied 96 S.W 2d 
229, 127 Tex. 663—^Farley v. Uvalde 
Paving Co., Civ.App., 74 S.W.2d 
288—^Wost Toxjui Const. Co. v. 
Whltoflcld, Civ.App.. 63 S.W.2d 832 
—Scanlan v. Gulf Bitulithlc Co.. 
Civ.App., 27 S.W.2d 877, reversed 
on other grounds, Com App., 44 S. 

W. 2d 067, 80 AL.R. 852—Uvalde 
Co. V. Kenney, Civ App., 291 S. 
W. 622. 

Wash.—State v. Commercial Water¬ 
way Dist. No. 2, 278 P. 423, 162 
Wash. 523. 

50l Wash.—Collins v. Ellennburg, 
122 P. 1010, 68 Wash. 212. 

44 G.J. P 700 note 58. 

51. La.—Town of Ruston v. Adams, 
121 So. 661, 9 Ija.App. 618. 

44 C.J. P 700 note 69. 


1267 



§ 1476 


MVNICIPAL CORPORATIONS 


63 C.J.S. 


that the land necessary for a local improvement 
had not been acquired by the city,that the or¬ 
dinance for the improvement under which the as¬ 
sessment was made was insufficient and that 
the resolution of necessity to make an improve¬ 
ment,®^ or of intention to make an improvement,®® 
was defective; or that notice of the resolution of 
intention was defective.®® 

Various other objections have also been held to 
be waived, such as that there was no notice of the 
meeting to hear objections to the improvement;®^ 
that the certificate of publication of notice to ob¬ 
jectors showed that the time intervening between 
the last publication and the hearing was less than 
that required by statute;®® that the council was 
without authority to establish the grade of a 
street;®® that the assessors were disqualified for 
interest,®® or did not take the oath prescribed by 
law,®l or that their report was not filed within 
the time prescribed by statute;®® that the city clerk 
failed to incorporate in his minutes of the hear¬ 
ing a notation showing the conclusion of each mem¬ 
ber of the council;®® and that the superintendent 
of streets in his warrant for expenses for a street 
improvement, and not the board of trustees, fixed 
the period over which the improvement bond should 
extend.®^ 

Still other objections have been held to be waived. 


such as that the contract was improperly or fraud¬ 
ulently let or settled,®® in that it was let without 
bids or advertising for bids or without competition 
in bidding,®® or that there was a conspiracy be¬ 
tween the municipality and the company to whom 
the contract was awarded to prevent competition 
in bidding;®^ that the aldermen were interested in 
the company which was surety on the bond of the 
company awarded the contract for improvement;®® 
that the contract contained provisions for payment 
of repairs contrary to charter provisions;®® that 
the contractor failed to comply with the statute 
requiring an affidavit that he had not agreed to 
give any person liable for assessment a rebate,"^® 
that his bid was not accompanied by a noncollu- 
sive affidavit,or that in violation of statute he 
offered to give rebates to property owners paying 
without litigation.72 

Also, when not presented at the time and in 
the manner prescribed by law, objections that are 
waived include such objections as that there was 
no hearing on the question of benefits ;73 that the 
amount of the assessment is incorrect,^^ as includ¬ 
ing expenses not properly chargeable against the 
property owner,'^® as exceeding a designated per¬ 
centage of the value of the property assessed in 
violation of a statutory prohibition,7® as being in 
excess of the value of the property assessed77 or 
of the benefits received,7® or that the property as- 


58. lU.—People ▼. Freeznan, 184 N. 
B. 121, 801 Ill. 562—People v. Tal- 
znadge, 61 N.B. 1049, 194 Ill. 67. 
58. Ill.—^People V. Freeznazi, 184 N. 

B. 121. 801 Ill. 662. 

44 C.J. p 700 note 61. 

54. Iowa.—Gllchrest v. Dee Moines, 
131 N.W. 776. 

55. Or.—Colby v. Medford, 167 P. 
487, 85 Or. 485. 

58. Iowa.—Gllchrest v. Des Moines, 
181 N.W. 776. 

57. lU.—Springer v. Chicago, 139 
N.E. 414, 808 111 356. 

5& 111—^Lovlngton v. Gregory, 122 

N.B. 504. 287 111. 169. 

58. Ill.—Cosgrove v. Chicago, 85 N. 
B. 699. 236 Ill. 868. 

BO. Cal.—United Real Est. etc., Co. 

▼. Barnes, 118 P. 167, 169 Cal. 242. 
44 C.J. p 700 note 68. 

81. Ark.—Webster v. Ferguson, 130 
S.W. 513, 95 Ark. 676. 
aa. Okl.—Weaver v. Chlckasha, 128 
P. 805, 86 OkL 226. 

63. Tez.—^Uvalde Co. v. Kenney, Civ. 
App., 291 S.W. 622. 

64. Cal.—Cohn y. Thoznpsozi, 190 P. 
381, 47 Cal.App. 186. 

N.T.—Sandford v. New York 


City, 33 Barb. 147, 12 Abb.Pr. 23, 20 
How.Pr. 298. 

88* Ga.—Webb v. City of Atlanta, 
198 S.B. 60, 186 Ga. 480. 

Tex.—^Vilblg Bros. v. City of Dallas, 
Civ.App., 80 S.W.2d 784, affirmed 
91 S.W.2d 336, 127 Tex. 568, re¬ 
hearing denied 96 S.W.2d 229, 127 
Tex. 568. 

87. Tex.—^Vilblg Bros. y. City of 
Dallas, supra. 

68. Ga.—City of Mllledgevllle v. 
Jeanes, 166 S.B. 218, 42 Ga.App. 
106, followed in City of Milledge- 
ville V. Wall, 155 S.B. 221, 42 Ga. 
App. lie. 

89. N.T.—Gilmore y. Utica, 29 N.B. 
841, 131 N.T. 26. 

70. Cal.—Smith y. Lilghtston, 186 P. 
769. 182 Cal. 41. 

71. Cal.—Butters v. Oakland. 200 P. 
354, 63 Cal.App. 294. 

79L Cal.—Chapman y. Rudolph. 208 
P. 370, 58 CaLApp. 288. 

73. Tex.—Beatty y. Panhandle 
Constr. Co., Civ.App. 276 S.W. 716 
—^Blmendorf v. San Antonio, Civ. 
App., 223 S.W. 631, reversed on 
other grounds, Com.App. 242 S.W. 
185. 

74. Ala.—Jasper Land Co. y. City 
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of Jasper, 127 So. 210, 220 Ala. 
639. 

Ind.—Mead Const. Co. y. Wilson, 164 
N.B. 813, 200 Ind. 443. 

Mass.—City of Lowell y. Lowell 
Bldg. Corporation, 34 N.B.2d 618, 
809 Mass. 165. 

Ohio.—Morton y. City of Cincinnati, 
9 N.B.2d 998, 56 Ohio App. 474. 
Tenn.—^Haney y. City of Nashyllle, 
14 S.W.2d 728, 158 Tenn. 423. 

Tex.—^Vogel v. Central Texas Secu¬ 
rities Corporation. Clv.App., 62 S. 
W.2d 243, error refused. 

44 C.J. P 701 note 79. 

75. Ala.—Jasper Land Co. y. City 
of Jasper, 127 So. 210, 220 Ala. 639. 

Iowa.—Meljerlzik's Estate y. Lindsay, 
218 N.W. 934, 203 Iowa 1031. 

44 C.J. p 701 note 80. 

76. Ohio.—Morton y. City of Cin¬ 
cinnati, 22 N.B.2d 681, 61 Ohio 
App. 329—^Morton y. City of Cin¬ 
cinnati, 9 N.E.2d 993, 66 Ohio App. 
474. 

44 C.J. p 701 note 81. 

77. Iowa.—Chicago, etc., R. Co. y. 
Centerville, 163 N.W. 106, 164 N. 
W. 696. 172 Iowa 444. 

78. Ala.—^Brock v. Decatur, 64 So. 
73. 185 Ala. 146. 

44 C.J. p 701 note 88. 
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sessed was not benefited at all or that it received no 
special benefit that proper credits had not been 
given that the assessment is unequal®! or un¬ 
fair,®® or the cost of the improvement unfairly 
apportioned among the property owners assessed,®® 
cr not apportioned in the statutory manner;®^ that 
a finding that the benefits accruing from the im¬ 
provement were in excess of the damages caused 
thereby was contrary to the evidence;®® that prop¬ 
erty liable to assessment was not included in the 
assessment;®® that there were errors in judgment 
and mistakes as to the amount the property was 
benefited;®^ that the entire cost of the improve¬ 
ment was assessed against the property benefited,®® 
and not duly apportioned between the property 
benefited and the public;®® that the assessment 
failed to show that k did not exceed a designated 
percentage of the value of the lots assessed as 
provided by statute;®® and that there was a statu¬ 
tory exemption from assessment for improvements 
within an area recently added to the city.®! 

So, too, objections that have been held to be 
waived arc that lots assessed were not described by 
street numbers;®® that the property assessed docs 
not abut on the improved street and is not con¬ 
tiguous to the lot so abutting;®® that the improve¬ 
ment district was neither contiguous nor continu¬ 
ous ;®® that the work of constructing the improve¬ 
ment was not properly performed,®® or that it was 
not performed in conformity with the specifica¬ 


tions of the contract;®® that there was a slight 
variance between the grade established by the coun¬ 
cil and that on which the paving was laid;®7 that 
there were defects in the assessment roll in stating 
the names of the objectors;®® and that there were 
irregularities in the levy of the assessment.®® 

Objections based on defects in an engineer's re¬ 
port on a proposed public improvement;! and ob¬ 
jections based on facts shown in the engineer's es¬ 
timate, such as price of work, measure of length of 
improvement, bid, and amount of assessment by 
foot, etc.,® that the same person was employed 
as engineer and superintendent of the improve¬ 
ment?® that the engineer was to receive a certain 
percentage on the total cost of the improvement;^ 
and that the municipality had no right to compro¬ 
mise certain condemnation proceedings® have also 
been held to be waived when not presented in the 
manner prescribed by statute. 

d. Void Assessments 

Where an assessment Is wholly void, the rule that a 
failure properly to present objections thereto as required 
by statute waives such objections has been held Inapplica¬ 
ble. 

The general rule that objections to assessments 
will be considered as waived when not presented at 
the time and in the manner prescribed by statute 
is very generally held to be inapplicable where the 
assessment is wholly void.® This principle has been 


79. Cal.—Irish v. Hahn, 281 P. 385, 
208 Cal. 339, 66 A.L..R. 1383. 

Ga.—City of La Grange v. Pound, 
177 S.E. 762, 60 Ga.App. 219. 

N.H.—Manchester v. Straw, WO A. 
592, 86 N.H. 390. 

Tez.—Shambaugh v. Bellar, Oiv.App., 
54 S.W.2d 660. 

Wash.—State v. Commerolal Water¬ 
way Diet. No. 2, 278 P. 423, 152 
Wash. 623. 

44 C.J. P 701 note 84. 

80. Wash.—Sanderson v. Seattle, 
164 P. 217, 95 Wash. 682. 

8L Cal.—City Const Co. v. Kenny, 
256 P. 601, 83 Cal.App. 240. 

44 C.J. p 701 nolo 86. 

82. N.J,—Ghraham v. Ocean City, 119 
A. 772, 98 N.J.Law 426. 

44 C.J. p 701 note 87. 

83. Cai.—Wells V. Wood. 46 P. 96, 
114 Cal. 256. 

.44 C.J. p 701 note 88- 

86. Tez.—Scanlan v. Continental 
Inv. Co.. Clv.App., 142 S.W.2d 432, 
error dismissed, judgment correct 
—Sesrmour v. Security Trust Co. of 
Austin. Clv.App., 66 S.W.2d 863, 
error dismissed. 

85. Cal.-—Dunoan v. Baxnish, 76 P. 
661, 142 Cal. 686. 


88- Cal.—^Ahlman v. B«irbor Asphalt 
Pav. Co., 181 P. 238, 40 Cal.App. 
296. 

Iowa.—^Andre v. Burlington, 117 N. 

W. 1082, 141 Iowa 65. 

87. N.D.—^McKcnsie v. Mandan, 147 
N.W. 808. 27 N.D. 646. 

88L N.T.—^Matter of Ransom, 149 N. 
Y.S. 1056, 87 Misc. 1. 

89- Ill.—^Le Moyne v. West Chicago 
Park Com'rs, 4 N.E. 498, 6 N.E. 48, 
11>6 111. 41. 

90. N.Y.—Remsen v. Wheeler, 4 N. 
Y.S. 350, 51 Hun 643, affirmed 24 
N.B. 704, 121 N.Y. 685. 

91. Ala.—City of Mobile v. Smith, 
136 So. 861, 223 Ala. 480. 

99. N.Y.—Lalmbeer v. New York, 6 
N.Y.Super. 109. 

93;, U.S.—Cowan Inv. Corporation v. 
City of Florence, D.C.Ala., ll F. 
Supp. 978. 

94. Cal.—Southlands Co. v. City of 
San Diego, 297 P. 621. 311 Cal. 646 
—Noyes v. Chambers & Do Oolyer, 
261 P. 1006, 202 Cal. 642. 

95. Cal.—^Noyes v. Chambers & Do 
Golyer, 261 P. 1006, 202 Cal. 642. 

96. Ala.—Woodlawn v. Durham, 60 
So. 356, 162 Ala. 566. 
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Cal.—^Hannon v. Madden, 5 P.2d 4, 
214 Cal. 261. 

97. Cal.—Fanning v. Loviston, 28 P. 
943, 93 Gal. 186. 

Iowa.—Hubbcll r. Di‘8 Moines, 160 
N.W. 701, 168 Iowa 418. 

98. Ill.—White V. Alton, 37 N.B. 96. 
149 111. 62«. 

99. Iowa.—Marshalltown Light, 
c4c., Co. V. Marshalltown. 108 N.W. 
1006, 127 Iowa 637. 

L Wash.—Sampson v. Leaven¬ 
worth, 142 P. 1160, 81 Wash. 700 
—Great Northern R. Co. v. I-eaven- 
worth, 142 P. 1166, 81 Wash. 511, 
Ann.OajB.1916D 239. 

2. Ind.—Daly v. Gubblns, 82 N.R. 
659, 170 Ind. 106. 

3. Cal.—Southlands Co. v. City of 
San Diego. 297 P. 621, 211 Cal. 64ft. 

4. Tex—Farley v, Uvalde Paving 
Co., Clv.App., 74 S.W.2d 288. 

5. Tex—Smith V. Special Assess¬ 
ment Securities Corporation, Civ. 
App., 116 S.W.2d 1166. error re¬ 
fused. 

SL Ala.—Peoples v. State See. Bank, 
119 So. 226, 218 Ala. 634. 

Cal.—Sutter Realty Co. v. City Coun¬ 
cil of City of Sacramento, 147 P. 
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applied where there was a noncompliance with stat¬ 
utory requirements relating to the making of ob¬ 
jections to the action of the city council or other 
special tribunal making the assessment, 7 oi' with 
statutes providing for the taking of an appeal from 
the action of the assessment board or officer to the 
city council® or from the action of the council to 
a tribunal designated by statute,® or with statutes 
providing for the taking of objections to the assess¬ 
ment roll prior to its confirmation.^® 

Also, the general rule of waiver has been held 
inapplicable in respect of jurisdictional defects, such 
as that the council was without jurisdiction to make 
the improvement or the assessment, that the as¬ 
sessment shows on its face the inclusion of items 
of expense not authorized by statute,that the 
description given by the assessment and diagram 
of a street improvement is insufficient to identify 
the land assessed,^® that the property assessed is 
not subject to assessment,^^ or that the assessment 
exceeded the amount limited by charter.^® 

e. Excuses for Failure to Object 

In order that an owner’s failure properly to make ob¬ 
jections to an assessment as required by statute shall 
not constitute a waiver thereof, sufficient excuse for 
such failure must be shown. 

One who is summoned to appear and object to 
an assessment may not excuse nonappearance by 
claiming that he was misled as to the tribunal’s in¬ 
tended course of action, especially if he was mis¬ 
led by hearsay and nimor.^® It is not a sufficient 
excuse for failure to protest against the making 


of an improvement that the property owner thought 
the city intended to pay the entire expense itself, 
for the reason that it adopted an ordinance provid¬ 
ing for the issuance of bonds for the purpose of 
obtaining money with which to pay for the im- 

provement.i7 

§ 1477. By Appearance at Hearing or by Ap¬ 
peal 

A property owner who appears and Is heard on the 
merits In respect of an assessment or the steps prelim¬ 
inary thereto waives want of notice or defects In the no¬ 
tice of the hearing. 

Where a property owner appears and is heard on 
the merits in respect of an assessment or the steps 
preliminary thereto, • want of notice or defects in 
the notice of the hearing 'are waived.^® On the 
other hand, if he appears merely for the purpose of 
objecting to the defect in question, there is no waiv¬ 
er thereof,!® but, if the property owner in addition 
to objecting to such defects also raises other ob¬ 
jections that go to the merits of the assessments, 
he may not avail himself of the objection that the 
notice was defective.®® An appeal from an assess¬ 
ment of benefits to a court which is empowered 
to do full and complete justice by the parties is 
regarded as an entry of appearance and waiver of 
notice, and lack of notice may not deprive the ap¬ 
pellate tribunal of its jurisdiction to proceed with 
the cause and to make such assessment as it may 
find to be just and equitable.®! 

Petition insufficient to give jurisdiction. Where 
the charter of a municipal corporation provides that 


2d 953, 64 Cal.App.2d 1—Shannon 
V. Wilson, 101 P.2d 116, 38 Cal. 
App.2d 219. 

rnd.—Varble v. O'Neil, 87 N.B.2d 276, 
110 Ind.App. 164. 

Iowa.—Chicago, R. I. & P. Ry. Co. v. 
Town of DysaPt. 223 N.W. 871, 208 
Iowa 422. 

Tenn.—City of Nashville v. Madison 
Park Land Co., 298 S.W. 638, 155 
Tenn. 382. 

Tex.—Thurber Brick Co. v. Johnson. 
Clv.App., 120 S.W.2d 839, error dis¬ 
missed—Scanlan v. Oulf Bltullthic 
Co., Clv.App., 27 S.W.2d 877, re¬ 
versed on other grounds, Com. 
App., 44 S.W.2d 967, 80 A.L.R. 862 
—Uvalde Co. v. Kenney, Clv.App.. 
291 S.W. 622—Herring v. City of 
Mexla, Clv.App., 290 S.W. 792. 

44 CJ. P 701 note 6. 

7. Tenn.—Olty of Nashville v. Rob¬ 
erta, 27 S.W.2d 1086, 160 Tenn. 612 
—City of Nashville v. Madison 
Park Land Co.. 293 S.W. 533. 165 
Tenn. 382. 

44 CJT. p 702 note 6. 

& Cal.—Sutter Realty Go. v. City 


Council of City of Sacramento, 147 
P.2d 953, 64 Cal.App.2d 1. 

44 C.J. p 702 note 7. 

9- Iowa.—Bennett v. Bmmetsburg, 
116 N.W. 682, 188 Iowa 67. 

N.C.—Charlotte v. Brown, 81 S.B. 

611, 165 N.C. 436. 

la Wash.—Seattle, etc, Packing 
Co. V. Seattle, 97 P. 1093. 61 Wash. 
49. 

11. Cal.—Shannon v. Wilson, 101 P. 

2d 116, 38 Cal.App.2d 219. 

Iowa.—Chicago, R. I. & P. Ry. Co. v. 
Town of Dysart. 223 N.W. 371, 208 
Iowa 422. 

Tenn.—Johnson City v. Carnegie 
Realty Co., 64 S.W.2d 607. 166 

Tenn. 665—City of Nashville v. 
Roberts, 27 S.W.2d 1086, 160 Tenn. 

612. 

Wash.—City, of Longview v. Long¬ 
view Co., 160 P.2d 396, 21 Wash.2d 
248. 

44 a J. p 702 note 10. 

18. Tenn.—Nashville v. Madison 
Park Land Co., 293 S.W. 633, 165 
Tenn. 382. 

44 C.J. p 702 note 11. 
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18. Cal.—^Blanchard ▼. I.add, 67 P. 
131,136 Cal. 214. 

14. Cal.—Sutter Realty Co. v. City 
Council of City of Sacramento, 147 
P.2d 953, 64 Cal.App2d 1. 

44 C.J. p 702 note 13. 

15. N.C.—Charlotte v. Brown, 81 S. 
B 611, 165 jt<T.C. 436. 

W.Va.—Curry v. City of Kenova, 164 
SB. 249, 261, 112 W.Va. 241. 
le. Ind.—Gorman v. State, 60 N.E. 

1083, 167 Ind. 206. 

44 C.J. p 703 note 15. 

17. Miss.—^Bryan v. Greenwood, 73 
So. 738, 11.2 Miss. 718. 

18i Neb.—Barker v. Omaha, 20 N. 

W. 382, 16 Neb. 269, 271. 

44 C.J. p 702 note 19. 

19. Ill.—^People V. Bloomington 
Cemetery Ass'n, 107 N.B, 143, 266 
Ill. 82. 

44 C.J. p 702 note 20. 

SO" Ill.—People V. Bloomington 
Cemetery Ass’n, supra. 

SSLm Conn.—^Manners v. Waterbury,. 
86 A. 14, 86 Conn. 678. 
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the confirmation of an assessment for a local im¬ 
provement by its council, at a final hearing;, shall 
he conclusive on all parties interested, but does not 
contemplate any consideration of the question of 
jurisdiction at such hearing, the fact that a person 
interested appeared at the hearing and protested 
against the legality of an assessment, void through 
the latent insufficiency*of the signatures to the pre¬ 
liminary petition required to give jurisdiction, does 


not conclude him,*2 and, in case of confirmation, 
he may maintain an action to set the assessment 
aside.®* 

Failure to designate owners of property in as¬ 
sessment roll It has been held that omission to 
give the names of owners of land assessed in an 
assessment roll is waived by appearance of the 
owners and the filing of objections to the merits.®^ 


16. Remedies of Propebtt Owners is General 


§ 1478. Objections to Assessment and Hear¬ 
ing by Council, Board, or Commis¬ 
sion 

Some itatutes or charters provide for the presenta¬ 
tion to the city council, assessment board, or commission 
of objections or protests to the assessment and for a 
hearing on proper notice. 

Some statutes or charters provide for the pres¬ 
entation to the city council, assessment board, or 
commission of objections or protests to the assess¬ 
ment and for a hearing and determination thereof 
by the council, board, or commission on proper 
notice of the hearing to the parties interested,-^® 
and the council has been held not disqualified to 


hear objections to an assessment on the ground 
that it was also acting for the municipality and in 
so doing it was acting as judge in its own case.*® 
If the statute designates what objections may be 
made, no other objections than those so designated 
will be considered.*^ Objections should be filed 
promptly,*® and, where the time for filing is pre¬ 
scribed by statute, it has been held that the ob¬ 
jections will not be considered unless filed within 
such time,*® although there is also authority to the 
contrary.*® If the statute requires objections to 
be made in writing, oral objections will not suffice.*^ 
No technical words or form is necessary in pre¬ 
senting objections,** and the same nicety in making 


SSL K.T.—^Miller y. .Amsterdam, 4S 
NT.R 632, 149 N.T. 288. 

as, N.T.—Miller v. Amsterdam, su¬ 
pra. 

aa. XU.—White y. Alton, 37 N.E. 06, 
149 Ill. 626. 

NT. r.—Brown v. Otis, 90 N.T.S. 2B0, 
98 App.Dlv. 664, modified on other 
grounds 78 M.E. 64, 185 N.Y. 303. 

85. Ala.—Chenault v. City of Ruh- 
sellville, 183 So. 437, 236 Ala. 463 
—CHicnault v. City of Russellville, 
169 So. 706, 233 Ala. 60—^Walton v. 
City of Mobile, 167 So. 247, 232 Ala. 
200 . 

Arts.—City of ]?h€cnlx y. Wilson, 6 
P.2d 411, 39 Arts. 260. 

Col.—Johnson v. City of Lios An¬ 
geles, 291 P. 39G, 210 Cal. 240, cer- 
Uorari denied 51 S.Ct. 333, 282 U.S. 
904, 76 L..Ed. 790—City of Los An¬ 
gelos V. Greve, 137 P.2d 322, 63 
Cal.App.2d 88. 

Colo.—Miller v. City and County of 
Denver, 6 P.2d 876, 89 Colo. 601. 
N.C.—City of Winston Salem y. 

Smith, 3 S.E.2a 328, 21>6 N.C 1. 
Wash.—Rosenthal v. City of Tacoma, 
196 P.2d 102—^Xn re Assessment 
'For Local Improvement Sewer 
DlsL No. 1, 147 P. 199, 84 Wash. 
606. 

Wls.—^Lamasco Realty Co. v. City of 
MUwaulcee, 8 N.W.2d 372, 242 Wls. 
367, rehearing denied 8 N.W.2d 866. 
242 Wls. 867. 

44 CJT. p 703 note If. ' 


Objections to preliminary notice 
Failure of a property owner to 
present objections to the preliminary 
notice of on improvement does not 
affect his right to object in response 
to the notice prescribed by statute 
to the basis on which the cost is as¬ 
sessed or to the cost of the improve¬ 
ment, or to the amount assessed 
against the property.—Watson v. 
City of Ft. Collins, 281 P. 365. 86 
Colo. 305—Pueblo v. Colorado Realty 
Co., 99 P. 318, 44 Colo. 590. 

Snillolent number of owners 
Where municipality has become 
obllgutod to pay Its proportionate 
share of improvement cost, frontage 
adjoining public property must be 
considered in determining whether 
sulllciont number of owners signed 
protest against assessment.—City of 
Phoenix v. Wilson, 6 P.2d 411, 39 
Arls. 250. 

Assessment becomes Anal whore 
properly owner notiilod of street im¬ 
provement assessment falls to file 
objections thereto.—City of Troy v. 
Bchnell, 193 N.E. 782, 48 Ohio App. 
326. 

Ala.—Pierce v. Huntsville, 64 
So. 301, 186 Ala. 490, 600. 

44 C.J. ,p 703 note 28. 

27. Okl.—^Tulsa v. Weston, 229 P. 

108, 102 Okl. 222. 

44 C.J. p 703 note 29. 

2a S.C.—^Blake v. City of Spartan¬ 
burg, 194 S.E. 124, 186 S.C. 898. 114 
I A.L.R. 395. 


2a Colo.—^Miller v. City and County 
of Denver, 6 P.2d 876, 89 Colo. 601. 
Ind.—City of Indianapolis v. Stuts 
Motor Car Co. of America, 180 N.E. 
497, 94 lnd.App. 211. 

Nob.—^Pester v. City of Lincoln, 266 
N.W. 923, 127 Nob. 440. 

Ohio.—Schcrler v. Village of Maple 
Heights, 178 N.E. 336, 40 Ohio App. 
389. 

44 G.J. p 708 note 30. 

Neither court nor adnlsterlal OAL 
oer is authorized substantially to 
shorten time for filing objections to 
improvement assessment.—^Miller v. 
City and County of Denver, 6 P.2d 
876, 89 Colo. 601. 

Objections held tboaMy 
Iowa.—^Western Asphalt Paving Cor¬ 
poration V. City of Marshalltown, 
814 N.W. 687, 208 Iowa 1324. 

30. Wash.—In re Grandview Local 
Impr. Assessments, 203 P. 988, 118 
Wash. 464. 

44 C.J. p 703 note 31. 

Beopenlag 

City commission could reopen mat¬ 
ter and hear objections filed too late 
regarding validity of assessment for 
improvements.—Gk>odman v. City of 
Birmingham, 136 So. 336, 223 Ala. 
199. 

31. Wash.—^Renard v. Spokane, 93 
P. 617, 48 Wash. 346. 

32. Ala.—^Wallace v. Florence, 79 So. 
I 267, 16 Ala.App. 606. 
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objections of this kind as in court proceedings is 
not required,®® It is essential, however, that the 
objections should be suflSciently specific to apprise 
the council of the ground or grounds on which they 
are made.®^ 

Notice and hearing of objections. Unless a hear¬ 
ing is waived®^ the assessment is invalid in the ab¬ 
sence of a hearing in conformity to the statutory 
requirements,®® or an opportunity to be heard,®^ 
on proper notice given of the hearing;®® and it has 
been held that, even though the notice is in strict 
compliance with the statute, unless it appoints a 
certain time and place for hearing it is fatally de¬ 
fective.®® The right to a hearing includes the 
right to support one’s contention or position by 
argument, however brief,and if need be by proof, 
however formal, before a tribunal authorized to 
act and ready and willing to do so.^^ A hearing 
is in effect denied where, on protest being made, 
the property owner is informed that the board will 
hold a session at a designated time on the following 
day to hear the protest, and the protest is over¬ 
ruled at an earlier hour.^® In case no hearing is 
given, the property owner is entitled to resort to 
a court of equity for relief.^® 

Appearance fee. On a special assessment against 
property benefited by. the opening of a street, ob¬ 
jectors to an assessment levied by commissioners ap¬ 
pointed by the superior court may be required, on 
filing joint objections, to pay the clerk of the court 


an appearance fee of two dollars, but only one such 
fee can be demanded where the objectors appear 
by one attorney and unite in their objections,^^ 

Findings. On objections to an assessment, a find¬ 
ing by the council that the apportionment was equi¬ 
table and just, and that facts stated by objecting 
property owners were not true, is sufficient, techni¬ 
cal precision not being required.^® 

§ 1479. Amendment or Correction by Board 
or Ofificers Making the Asses«nent 

Errors or Irregularities In an estimate or assessment 
for an Improvement may usually be cbrrected by amend¬ 
ment by the boards or officers making them. 

Errors or irregularities in an estimate or assess¬ 
ment for an improvement may usually be corrected 
\>y amendment by the boards or officers making 
them,4® and under some statutes a landowner may 
appear before a board and petition for the correc¬ 
tion of an assessment.^? Where a statute provides 
that the determination of the board in making the 
assessment shall be final except that it may re¬ 
consider its determination on petition of a major¬ 
ity of the property owners assessed, the board is. 
without jurisdiction to act on a petition for recon¬ 
sideration signed by less than a majority of the 
property owners.^® Notice of alteration of an as¬ 
sessment has been held unnecessary to render it 
effective.^® An interlineation, made opposite certain 
lots in an assessment roll long after it was complet¬ 
ed and filed and after the lots had been sold to a 


33L Iowa.—Gilchreat v. Des Moines, 
181 N.W. 776. 

44 C.J. p 703 note 84. 

Conn.—^Appeal of Cohen, 166 A. 
747, 117 Conn. 76. 

Iowa.—Chicago, R. I. & P. Ry. Co. v. 
Town of Dyaart, 228 N.W. 871, 208 
Iowa 432. 

Wls.—^Lamasco Realty Co. v. City of 
Milwaukee, 8 N.W.2d 872, 242 Wls. 
867, rehearing denied 8 N.W.2d 866, 
242 Wls. 867. 

44 C.J. p 703 note 85. 

ObJeotlons held lasniBoieiit 
Iowa.—Chicago, R. I. & P. Ry. Co. v. 
Town of l>ysart, 223 N.W. 371, 208 
Iowa 422. 

44 C.Jr. p 703 note 86 [b]. 

35. Colo.—Denver v. State Inv. Co.. 
112, P. 789, 49 Colo. 244, 88 L..R.A.. 
N.S., 895. 

£r 9 tlce and hearing before asaesa- 
‘ment see supra fil 1909-1401. 

88. Wash.—Rosenthal v. City of Ta- 
, ^ coma, 196 P.2d 102—^In re Assess¬ 
ment for Local Improvement Sew¬ 
er Dlst No. 1, 147 P. 199, 84 Wash. 
•606. 

44 aJ. p 708 note 38. 


37. Or.—^Irelan v. Portland, 179 P. 

286. 91 Or. 471. 

44 C.J. p 703 note 39. 

38L Colo.—^Miller v. City and Coun¬ 
ty of Denver, 6 P.2d 875, 89 Colo. 
601—^Denver v. State Inv. Co., 113 
P. 789, 49 Colo. 244, 88 L.IUA.,N. 
S.. 395. 

39. Colo.—^Denver v. State Inv. Co., 
supra. 

40. Colo.—^Denver v. State Inv. Co., 
supra. 

41. Ala.—Stovall v. City of Jasper, 
118 So. 467, 218 Ala. 282. 

Wls.—^Lamasco Realty Co. v. City of 
Milwaukee. 8 N.W.2d 872, 242 Wls. 
857, rehearing denied 8 N.W.2d 
866, 242 WiB. 857. 

44 C.J. p 704 note 43. 

Bvldenoe held admlssiUe 
Ala.—Stovall v. City of Jasper, 118 
So. 467. 218 Ala. 282. 

EvldexLce hhld inadmissible 
Ala.—Stovall v. City of Jasper, su¬ 
pra. 

48L Tex.—Dallas v, Saenger, Civ. 
App., 266 S.W. 662. 

43. Colo.-ir.pueblo T. Colorado Real¬ 
ty Go., 99 P. 818, 44 Colo. 690. 
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Equitable relief generally see Infra 
9 1628 et seq. 

44. Wash.—State ▼. Case, 85 P. 420^ 
42 Wash. 668. 

46. Or.—^Irelan v. Portland, 179 P.. 

286. 91 Or. 471. 

44 C.J. p 704 note 46. 

46. n.S.—^Possellus v. City of De¬ 
troit, D.C.Mich., 44 F.2d 396. 

Ark.—^Turner v. Adams, 10 8.W.2d 
41 ,178 Ark. 67. 

Tex.—^McAlexander v. Smith Bros., 
Clv.App., 62 S.W.2d 680, error dis¬ 
missed. 

44 C.J. p 704 note 49. 

Amendment of: 

Order of confirmation sea infra 9 
1488. 

Tax bill see supra S 1466. 

47. Ark-—^Ingram ▼. Board of 

Com'rs of Street Improvement 
Dlst No. 6, 128 S.W.2d 1074, 197 
Ark. 404—Wood v. Tobin, 104 S.W. 
2d 203, 198 Ark. 964. 

«. N.T.—People V. Craig, 196 N.Y* 
S., 661, 119 Mlsc. 686. 

49. N.T.—Patterson v. New Yorfc, X 
Paige 114. 

44 C*J. p 704 note 68. 
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bona Rde purchaser without notice, cannot be con¬ 
sidered an amendment of the original assessment, 
but will be regarded simply as an unwarranted al¬ 
teration which creates no lien as against the pur¬ 
chaser’s title.5® 

§ 1480. Appeal of Property Owners to Coun¬ 
cil 

Under some statutes property owners are given a 
remedy by appeal to the council from the action of an 
assessment board or officer. 

Under some statutes property owners arc given a 
remedy by appeal to the council from the action of 
an assessment board or officer.^^ This remedy has 
been held to be exclusive^^ except where the as¬ 
sessment is wholly void and appears to be so on its 
face.®® Objections in writing filed with the clerk 
of the council as grounds for appeal constitute an 
appeal®^ although the objectors do not state in 
their objections that they thereby appeal from the 
assessment.®® 

Time of taking appeal If the statute does not 
fix the time of taking the appeal, the party assessed 
has a reasonable time in which to do so.®® Under 
some statutes the appeal must be taken within a 
prescribed time,®^ and it is held tliat the time in 
which the appeal may be taken docs not begin to 
run until the warrants, assessments, and certifi¬ 
cates provided for in the statute have been duly 
recorded by being copied in the book of records 
kept for that purpose.®® 

Notice of hearing. Statutory requirements as 


to notice of hearing by the council are jurisdic¬ 
tional and, if not complied with, the assessment is 
void®® unless notice is waived,®® and the notice 
must comply substantially with the statute requir¬ 
ing it.®i No hearing can be had before a published 
notice is given which will bind any of the parties 
assessed.®"® Where a council fails to take action 
at the next regular meeting at the expiration of 
time for filing objections to the assessment either by 
hearing the objections or by adjourning the hear¬ 
ing as provided by statute, it loses jurisdiction to 
act in the noa-tter except on giving another notice.®® 

Scope of hearing. Although the question of title 
ordinarily is a judicial question for the courts, nev¬ 
ertheless, when the question comes before the com¬ 
mon council as relating to the ownership of prop¬ 
erty liable for an improvement assessment, such 
tribunal is not ipso facto divested of its jurisdiction 
but may properly proceed to determine the ques¬ 
tion.®^ The council may determine whctlier or not 
a diagram on which an assessment for a public im¬ 
provement was based was correct.®® Under a char¬ 
ter providing that a person aggrieved by an assess¬ 
ment may appeal to the council, which may do what 
appears to it to be just and equitable, it has no pow¬ 
er to make an addition to an assessment against a 
person who has not appealed.®® 

Concliisivcncss of detennination. The council in 
hearing an appeal acts judicially,®7 and, no appeal 
being provided for by statute, its action in sustain¬ 
ing the appeal or confirming the assessment is con¬ 
clusive in the absence of fraud®® or arbitrary ac- 


50. U.S.—Lyon v. Alley, D.C., 9 S.Ct 
480, 130 U.S. 177, 32 L.Ed. 899. 

51. Cal.—Hannon v. Maddon, 6 P2d 
4, 214 Cal. 261—Hollywood Ceme¬ 
tery Ass’n V. Powell, 291 P, 397, 
210 Cal. 121, 71 A.L.II. 310—Gal¬ 
lagher V. Voyce, 279 P. 490, 99 CaL 
App. 791, followed in Qallagher v. 
Voyce, 279 P. 820, lOO Cal.App. 797. 

44 C.J. p 704 nolo 66. 

Appeal from asHosament generally 
see infra |8 1502-1611. 

Jarladlotloiial matters not Involved 
Provision that any person object¬ 
ing to streot improvement assess¬ 
ment, diagram, or other proceedings 
of superintendent of streets or oily 
engineer shall appeal to city council 
before hearing on aRHossment relates 
solely to pro tents as to proper per¬ 
formance of work and correctness of 
individual assessments and not to 
Jurisdictional matters relevant to 
formation of assessment district or 
leading to execution of Improvomont 
contract.—Garibaldi v. Daly City, 
147 P.2d 122, 63 Cal.App.2d 480. 


52. Cal.—Empire Securities Go. v. 
Matthews, 1?6 P. 160, 179 Cal. 239. 

44CJ. p 704 note 56. 

53. CaL—City Securities Co. v. Har¬ 
vey, 169 P. 380, 176 Cal. 682. 

44 C.J. p 704 note 56. 

54. Cal.—Belsor v. HofTschnelder, 38 
P. 312, 104 Cal. 466. 

55. Cal.—^Belser v. Hoffnchncider, 
supra. 

66. N.T.—People v. Smith, 163 N.T. 
S. 295, 166 App.Div. 406. reversed 
on other grounds 110 N.1S. 174, 2X6 
N.T. 96. 

Chdevaaoe day 

Under a charter authorising objoo- 
tlons to on assessment roll and pro¬ 
viding for an appeal to the common 
council whose declHion in case of of- 
flrmanco shall be final, failure to ap¬ 
pear and raise objections to an as¬ 
sessment on the grlovanco day docs 
not proclude one from making ob¬ 
jections Iheruaflcr by appealing to 
the common council.—IN'ople v. 
Smith, supra. 

57. Cal.—^Hollywood Cemetery 
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Ass’n V. X^owull, 201 P. 397, 210 
Cal. 121, 71 A.L.R. 310. 

58, Cal.—Federal Conslr. Co. v. 
Curd, 177 1*. 473, 179 Cal. 479. 

59. Cal.—Southern Constr. Co. v. 
ITowolls, 131 P. 756. 21 CaLApp. 
330. 

6Q. Cal.—Southern Constr. Go. v. 
Howells, supra. 

61. Cal.—Southern Constr. Co. v. 
Howells, supra. 

63: Cal.—Southern Constr. Co. v. 
Howells, supra. 

63: Cal.—Stoner v. Los Angelos, 97 
P. 692. 8 CaLApp. 607. 

64i Cal.—^Xlansomc-Crummey Co. v. 
Thurber, 212 V. 928, 60 Cal.App. 
337. 

6& Cal.—^Ransomc-Crummoy Co. v. 
Thurber, supra. 

66. N.J.—Ward v. Brlant, 42 N.J 
Law 635. 

44 C.J. P 706 nolo 70. 

67. Cal.—Cutting v. Vaughn, 187 P. 
19. 182 Cul. 16J. 

6a Cal.>~IDinnon v. Madden, 5 p.3(1 
4, 214 Cal. 251—Guribuldi v. Daly 
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tion having the semblance of fraud.®® Where the 
city council has sustained an appeal, it has no power 
thereafter to rescind its action in that respect.^® 
After sustaining an appeal on the ground that the 
assessment had been issued before the work had 
been fully performed, the council may, on ascer¬ 
taining that the work was really done according to 
contract and finding the previously prepared assess¬ 
ment ready at its hand and correct in all respects, 
adopt it and order it to be issued as the assessment 
for the completed work,'7i or it may order a new 
assessment to be made and issue it.*^® 

Hearing and deterfiiination. The board is not 
bound to accept the testimony of a witness intro¬ 
duced on the hearing, if its own knowledge, in¬ 
vestigation, and consideration of the evidence con¬ 
vinced it the work was completed in substantial com¬ 
pliance with the contract.*^® Where an appeal is 
taken regularly and in proper time, the council or 
board has no right to dismiss it.'^^ Where two per¬ 
sons have joined in an appeal from an improvement 
assessment, a denial of the appeal of one will not 
retract and defeat the appeal of another previously 
sustained;^® nor will a denial of an appeal first 
heard prevent proceeding and hearing on the oth- 
er.7® 

§ 1481. Revision by Jury or Board of Free¬ 
holders 

Some statute! require revision of an assessment by a 
Jury or board of freeholders. 

Some statutes provide that, where an assessment 
is excessive, an appeal to a jury will lie.^^ jf the 
statute requires revision by a jury, or by a desig¬ 


nated number of freeholders, of assessments for 
public improvements, failure to provide for such 
revision will invalidate an assessment.^® 

§ 1482. Application for Abatement 

In some jurisdictions an application to abate an as¬ 
sessment may be made when It Is excessive. 

In some jurisdictions the statutes g^ve to persons 
assessed the right to be heard on an application for 
an abatement when the assessment is excessive;"^® 
and, as the application for an abatement is to a 
different board from that which assesses the tax, 
the statute requires that it shall consider the assess¬ 
ment and abate it if it is unreasonable®® and that 
the treasurer of the city shall repay the amount 
abated if it has been collected.®^ 

§ 1483. Jurisdiction of Courts as to Assess¬ 
ments in General 

The courts ordinarily will not disturb assessments In 
the absence of fraud or bad faith or the following of a 
plan Incapable of producing reasonable equality. 

The courts ordinarily will not disturb assess¬ 
ments in the absence of fraud or bad faith®® or 
the following of a plan incapable of producing 
reasonable equality.®® It has been broadly stated 
that, as applied to assessments, the judicial power 
of the courts is limited to determining whether 
statutory and constitutional provisions have been 
observed,®^ and it is no part of the judicial func¬ 
tion to consider legislative policy and to substi¬ 
tute the court’s view of policy for that of the leg¬ 
islature.®® The courts have the duty to interfere. 


City. 147 P2d 122. 68 Cal.App.2d 
480—^Keller v. City of Los Anselea. 
11 P.2d 448, 123 Cal.App. 99—Gal- 
lasrher v. Voyce, 279 P. 490. 99 Cal. 
App. 791. followed in Gallagher v. 
Voyce. 279 P. 820. 100 Cal.App. 797. 
44 C.J. p 705 note 72. 

09. Cal.—^Hannon v. Madden, 6 P.2d 
4, 214 Cal. 261—Garibaldi ▼. Daly 
City, 147 P.2d 122, 63 CaLApp 2d 
480. 

70. Cal.—Creed v. McCombs, 80 P. 
679. 146 Cal. 449. 

44 C.J. p 705 note 73. 

71. Cal.—Creed v. McCombs, 80 P. 
679. 146 Cal. 449. 

72. Cal.—Creed v. McCombs, supra. 

73. Cal.—^Hannon v. Madden, 5 P. 
2d 4, 214 CaL 251. 

74. Cal.—People ▼. O'Neil. 61 Cal. 
91. 

76. Cal.—^Ransome-Crummey Co. v. 
Thurber, 212 P. 928, 60 Cca.App. 
827. 


73i Cal.—^Ransome-Crummey Co. v. 
Thurber, supra. 

77. Maas.—^Hester v. Brockton Col¬ 
lector of Taxes, 105 N.B. 631, 217 
Mass. 422. 

44 C.J. p 705 note 80. 

78L Ohio.—Culberton v. Cincinnati. 
16 Ohio 574. 

R.I.—In re Thayer St, 9 R.I. 60. 

44 C.J. p 706 note 81. 

79. Mass.—City of Lowell v. Low¬ 
ell Bldg. Corporation. 34 N.E.2d 
*618. 309 Maas. 165. 

44 C.J. P 705 note 82. 

Exclusive remedy 

Maas.—City of Lowell v. Lowell 
Bldgr. Corporation, supra. 

Lack of Jurisdiction 
County commissioners were held 
without Jurisdiction of petition for 
abatement of tax, where orders of 
city council thereon bad merely been 
that petitioner be given leave to 
withdraw.—City of Worcester v. 
County Com’rs. 186 N.E. 776, 283 
Mass. 677. 


80l Mass.—Corcoran v. Cambridge. 
85 N.E. 166, 199 Mass. 6, 18 L.R. 

A. .N.S., 187. 

81. Mass.—Corcoran v. Cambridge, 
supra. 

82. Mich.—^Lambrecht v. City of De¬ 
troit, 250 N.W. 316, 264 Mich. 677 
-Marks v. City of Detroit, 224 N. 
W. 619, 246 Mich. 617. 

Minn.—Qvale v. City of Wlllmar, 26 
N.W.2d 699. 223 Minn. 51. 

83L Mich.—^Lambrecht v. City of De¬ 
troit. 260 N.W. 316, 264 Mich. 677 
—Marks v. City of Detroit, 224 N. 
W. 619. 246 Mich. 617. 

84. Ohio.—Welsh v. City of Cincin¬ 
nati, 28 N.E.2d 643, 64 Ohio App. 
200 . 

Or.—Gregor v. City of Portland, 268 
P. 743, 126 Or. 49. 

85, N.T.—^People cx rel. Schick v. 
Marvin, 292 N.T.S. 93, 249 App. 
Dlv. 293, remitted 2 N.B.2d 634, 271 
N.Y. 219, motion denied 8 N.E.2d 
618, 274 N.Y. 491. affirmed 11 N. 

B. 2d 767, 276 N.Y. 687. 
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however, where a local assessment so transcends 
the limits of equality and reason that its exaction 
would become extortion or a confiscation of prop- 

erty.86 

Exclusiveness of remedy. Where a statute pro¬ 
viding a special remedy for landowners aggrieved 
by an assessment makes the remedy exclusive of 
other remedies, the assessment can be vacated or 
modified only through the affirmative action of 
the landowner by resorting to the special remedy 
provided,®^ and errors and irregularities in an 


assessment cannot be reached by collateral action 
in equity®* or by certiorari.*® A statute of this 
character may not be limited to any particular class 
of assessments, but may apply to every assess¬ 
ment.®® 

§ 1484. Collateral Attack on Assessment 

As a general rule, unless an assessment Is absolutely 
void it is not subject to collateral attack. 

As a general rule, unless an assessment is ab¬ 
solutely void it is not subject to collateral attack.®^ 


Ohio.—Welsh v. City of Cincinnati, 
28 N.B.2d 643, 64 Ohio App. 200. 
]PlzliLcr of texzitory of asaeBsuei&t 
Is a legrislative act, and not subject 
to Judicial review.—People ex rel. 
Schick v. Marvin, 292 N.Y.S. 93, 249 
App.Div. 293, remitted 2 N.Ei.2d 634, 
271 N.Y. 219, motion denied 8 N.E.2d 
•618, 294 N.Y. 491. affirmed 11 N.E.2d 
767. 275 N.Y. B87. 

postponement of time of payment 
An attempt by a court to postpone 
the time of payment of assessments 
as fixed by city council was void as 
an infringrement on leerlslative power 
to determine mode and manner of 
levying: assessments. Including time 
of payment.—^Welsh v. City of Cin¬ 
cinnati, 28 N.B.2d 643, 64 Ohio App. 
200 . 

88i Pla.—Ocean Beach Hotel Co. v. 
Town of Atlantic Beach, 2 So.2d 
879, 147 Fla. 446—Atlantic Coast 
Line R. Co. v. City of Winter Ha¬ 
ven, 161 So. 321, 114 Fla, xxv. 

OkL—St. Louls-San Francisco Ry. 
Co. V. City of Tulsa, 41 P.2d 116, 
170 Okl. 398. 

87- N.Y.—Richfield Oil Corporation 
of New York v. City of Syracuse, 
89 N.E.2d 219, 287 N.Y. 234, rear- 
gument denied Richfield Oil Cor¬ 
poration V. City of Syracuse, 44 N. 
E.2d 624, 289 N.Y. 651—Lewis v. 
City of Lockport, 12 N.E.2d 481. 
276 N.Y. 836. 

44 C-L p 724 note 60. 

PoUnre of ohartev to provide remedy 
Statutory procedure for reviewing 
local Improvement cussessments Is 
exclusive only when city charter 
fails to provide therefor.—^In re 
Schenectady Sewer Assessment, 236 
N.Y.8. 466, 134 Mlsc. 810. 

Sewer assessment 
Property owners electing to review 
sewer assessment under statute 
could not pursue city charter proce¬ 
dure, but latter remedy was available 
to owners falling to file timely objec- 
tlona—^In re Schenectady Sewer As¬ 
sessment, supra. 

aa N.Y.—People v. Myers, 82 N.E. 

241, 186 N.Y. 466, 468. 

44 C.J. P 724 note 61. 

Equitable relief in general see inflra 
i 1628 et seQp 


89. N.Y.—People v. Myers, 32 N.B. 
241, 135 N.Y. 465. 

Certiorari to review assessment see 
Infra S 1622 et seq. 

90l N.Y.—Mayer v. New York, 4 N. 
E. 386, 101 N.Y. 284. 

91. Ala—^Bessemer Coal, Iron & 
Land Co. v. Bailey. 137 So. 433, 223 
Ala 692—^Armstrong v. William¬ 
son & Wilson, 126 So. 681, 220 Ala 
415. 

Ark.—^Laflln v. Board of Com’rs of 
Street Improvement Dlst. No. 8 of 
Mena 166 S.W.2d 663, 205 Ark. 24 
—Wood V. Tobin, 104 S.W.2d 203, 
193 Ark. 9'64—Smith v. Grabiel, 7 
S.W.2d 18, 177 Ark. 611—Lewellyn 
V. Street Improvement DisL of 
Russellville, 289 S.W. 470, 172 Ark. 
496. 

Cal.—Garibaldi v. Daly City, 147 P.2d 
122, 63 Cal.App.2d 480—City of 
Los Angeles v. Greve, 127 r.2d 322, 
63 Cal.App.2d 88—^Richardson v. 
City of Redondo Beach, 22 P.2d 
1073, 132 Cal.App. 426. 

Conn.—^Thomas Bennett Estate v. 
City of New Haven, 166 A. 680, 117 
Conn. 25. 

Pla—City of Ft. Myers v. State, 117 
So. 97, 96 Fla 704. 

Ind.—City of Gary v. Pontarclli, 9 
N.E.2d 86, 212 Ind. 819—Johnson 
V. City of Indianapolis, 186 N.E. 
010, 206 Ind. 651—Mead Const. Co. 
V. Wilson, 164 N.E. 313, 200 Ind. 
443—Bachclder v. Harshbarger, 10 
N.E.2d 927, 106 Ind.App. 41—Craw- 
shaw V. Mead-13alch Const. Co., 
191 N.B. 01, 100 Ind.App. 36— 
Prott V. City of Gary, 175 N.E. 243, 
94 Ind.App. 37—Wllholm v. City of 
Indianapolis, 164 N.E. 496, 86 Ind. 
App. 96. 

Mass.—Gallahue v. Niles, 188 N.E. 

601, 284 Mass. 602. 

Mo.—Central Paving & Construction 
Co. V. Eighth & Morgan Garage & 
Filling Station, 169 S.W.2d 660. 
Neb.—Penn Mut. Life Ins. Co. v. City 
of Omaha 262 N.W. 861, 129 Neb. 
783—Wead v. aty of Omaha 247 
N.W. 24, 124 Neb. 474—^Bamrlck v. 
Village of Minatare, 225 N.W. 756, 
118 Neb. 644. 

N.Y.—^Lewis V. City of Lockport, 12 
N.E.2d 481, 276 N.Y. 336—Economy 
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Holding Corporation v. Berry, 255 
N.Y.S. 20, 234 App Div. 214. 

NC.—City of High Point v. Brown, 
175 S.E. 169, 206 N.C. 664. 

Tex.—Coke v. Uvaide Paving Co., 
Clv.App., 76 S.W.2d 150—Webb v. 
City of Port Worth, Clv.App., 23 S. 
W.2d 791, error dismissed. 

W.Va.—Ohio Sav. Bank & Trust Co. 
V. Ballard, 161 S.E. 445, 111 W.Va. 
235. 

Wyo.—Henning v. Consolidated 

Building & Loan Co., 62 P.2d 540, 
60 wyo. 316. 

44 C.J. p 768 note 56. 

Collateral attack on validity of: 
Assessment district see supra 5 
1868. 

Judgment of confirmation see su¬ 
pra 5 1600. 

Acts of dty oAcials who levied 
street betterment assessment cannot 
be questioned in proceeding to which 
they are not parties.—Gallahue v. 
Niles, 188 N.E. 601, 284 Mass. 602. 

Hrroneoiu on face 
Finding of assessors as to benefits 
is conclusive on collateral attack un¬ 
less assessment is erroneous on face. 
—Lewellyn v. Street Improvement 
Diet, of Russellville, 289 S.W. 470, 
172 Ark. 496. 

Fraud or demonstrable mistslce 

(1) Assessments are not subject 
to collateral attack in the absence 
of fraud or demonstrable mistake.— 
X-iVilker V. Board of Com'rs of Paving 
Improvement Dlst. No. 13, 150 S.W. 
2d 65, 202 Ark. 304—Board of Com’rs, 
Paving Improvement Dlst. No. 13 v. 
l^rooman, 148 S.W.2d 1076, 201 Ark. 
1061—Ingram v. Board of Com'rs of 
Street Improvement DJst. No. 6, 12.3 
S.W.2d 1074, 197 Ark. 404—Davidson 

V. Sewer Improvement Diet., 32 S. 

W. 2d 1062, 182 Ark. 741. 

(2) Demonstrable mistake not 
shown.—Ingram v. Board of Com’rs 
of Street Improvement Dlst. No. 6, 
supra—^Davidson v. Sewer Improve¬ 
ment Dlst., supra. 

(8) Where city let contract for 
paving street and, subsequently, It 
was determined that city did not 
own portion of streot, order of board 
of public works and agreement with 
contractor, made pursuant to author- 
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Advantage cannot thus be taken of mere irregulari¬ 
ties in the assessments^ On the other hand, where 
the assessment is wholly void, it is subject to col¬ 
lateral attack^ at any time,®^ in any form,S5 and 


in any forum.®® 

Preswnptions. An assessment is presumed valid 
on collateral attack.®^ 


17. CONlOBMATIOlir, REVISION, OB VACATION OF ASSESSMENT BY COUNCIL, BOARD, OB COMMISSION 


§ 1485. In General 

Under statutes or charters providing fbr the review of 
an assessment for local Improvements by a council, 
board, or commission, In which proceeding the assess¬ 
ment may be confirmed, modified, or vacated, the council, 
board, or commission exercises quasl-JudlcIal functions. 

Under statutes or charters making provision for 
the review of an assessment for local improvements 
by the common council,®® by a designated commis¬ 
sion,®® or by a council and assessing board acting 


in conjunction,! the assessment may be confirmed, 
modified, or vacated. The council, board, or com¬ 
mission exercises quasi-judicial functions.® How¬ 
ever, the council, board, or commission is strict¬ 
ly limited to the powers conferred by the particu¬ 
lar charter or statute under which it acts,® and in 
the absence of express grant it has no power to re¬ 
consider or rescind a completed assessment lawfully 
made.® 


ity reserved In specifications to make 
changes In contract, to omit pave¬ 
ment from portion of street not 
owned by city and for change in con¬ 
struction of sewer was not such ma^ 
terial and substantial cbangre In con¬ 
tract as to amount to constructive 
fraud on property owners subject to 
assessments, as basis for collateral 
attack on acceptance of Improvement 
In suit to enjoin collection of assess¬ 
ments.—Crawshaw V. Mead-Balch 
Const Co.. 191 N.E. 91, 100 Ind.App. 
35. 

iToiialtendJuaoe of property owner 
When a person is summoned be¬ 
fore a tribunal to challenge assess¬ 
ment against his property for local 
Improvement he may not avoid the 
effects of nonattendance by averring 
in a different proceeding that he was 
misled as to the tribunal's Intended 
course of action.—Gkirman v. State, 
60 N.E. 1083. 157 Ind. 206—Bachelder 
V. Harshbarger, 10 N.E2d 927, 105 
Ind.App. 41. 

92. Ala.—Peoples v. State Sec. 

Bank, 119 So. 296, 218 Ala. 534. 
Ind.—^Bachelder v. Harshbarger, 10 
N’E.2d 927, 105 Ind.App. 41—Prott 

V. City of Gary, 176 N.B. 243, 94 
Ind.App. 37. 

M-T.—^Ferguson v. Stebbins, 32 N.Y. 

S.2d 73. 177 Misc. 498. 

Or.—^Dillon v. Beacom, 134 P. 778, 
185 P. 336, 67 Or. 118. 

98. Ark.—^Paving Dist. No. 2 of 
Harrison v. Johnson, 67 S.W.2d 
558, 186 Ark. 1033—Lewellyn v. 
Street Improvement Dist. of Rus¬ 
sellville, 289 S.W. 470, 172 Ark! 
496. 

Neb.—Wead v. City of Omaha, 247 N. 

W. 24. 124 Neb. 474. 

N.T.—Cooper Union for Advance¬ 
ment of Science and Art v. City of 
Now York, 71 N.Y.S.2d 204, 272 
App.Div. 488, aflairmed 81 N.E.2d 
108, 298 N.Y. 578—Van Voorhls v. 
Monroe County, 29 N.Y.a2d 418, 


262 App.Div. 950, affirmed 41 N.E. 
2d 6. 288 N.Y. 138—In re Woodha- 
ven Blvd., Borough of Queens, 23 
N.Y.S.2d 661, 260 App.Dlv. 669, re¬ 
argument denied In re Woodhaven 
Blvd., in Borough of Queens, City 
of Now York, 25 N.Y.S.2d 1000, 261 
App.Div. 836—City of Yonkers v. 
Yonkers R. Co., 6 N.Y.S.2d 519, 169 
Misc. 102, affirmed 13 N.Y.S.3d 967. 
257 App.Div. 964, reargument de¬ 
nied 14 N.Y.S.2d 996, 257 App.Dlv. 
1074, affirmed 27 N.E.2d 200, 282 N. 
Y. 788. 

W.Va.—State ez rel. City of Hunt¬ 
ington V. Heffley, 82 S.E.2d 456, 
127 W.Va. 264—Heller & Co. v. 
Charleston-Dunbar Traction Co., 
164 S.E. 863, 112 W.Va. 299. 

44 C.J. p 768 note 68. 

Aotion to oolleot assessment 

A statute limiting time and provid¬ 
ing procedure for questioning munic¬ 
ipal assessments for local improve¬ 
ments limits rights of a taxpayer 
who attacks an assessment by af¬ 
firmative action, such as an action to 
remove a cloud on title, or manda¬ 
mus to compel cancellation of as¬ 
sessments, but such statute does not 
restrict right to defend an action 
brought by municipality to collect 
assessment.—City of Yonkers v. 
Yonkers R. CO., 6 N.Y.S.2d 619, 1'69 
Misc. 102, affirmed 18 N.Y.S.2d 957, 
267 App.Div. 964, reargument denied 
14 N.Y.S.2d 996, 267 App.Dlv. 1074, 
affirmed 27 N.E.2d 200, 282 N.Y. 783. 

94. W.Va.—State ez rel. City of 
Huntington v. Heffley, 32 S.E.2d 
456, 127 W.Va 264. 

44 C.J. P 768 note 59. 

95. Wash.—^Northern Pac. R. Co. v. 
Walla Walla 194 P. 962, 114 Wash. 
163. 

44 C.J. p 768 note 59. 

96. W.Va—State ez reL City of 
Huntington v. Heffley, 82 S.E.2d 
466, 127 W.Va 254. 

97. Ark.—Smith v, Grabiel, 7 S.W. 
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2d 12. 17T Ark. 811—Lewellm v 
Street Improvement Diet, of Rus- 
sellvilla 289 S.W. 470, 172 Ark. 
496. 

99. Ark.—Street Improvement Dist. 
No. 74 V. Goslee, 86 S.W.2d 960, 
188 Ark. 539. 

44 C.J. p 706 note 87. 

99. Md.—Philadelphia, eta, R. Ca v. 

Shipley, 19 A. 1, 72 Md. 88. 

44 C.J. p 706 note 88. 

1. Mich.—^Thayer Lumber Co. v. 
Muskegon, 116 N.W. 967, 152 Mich. 
59. 

2. CaL—^Brlssel v. City of Los An¬ 
geles, 54 P.2d 748, 11 Cal.App.2d 
700. 

44 C.J. P 706 note 91. 

3. Mich.—Thayer Lumber Co. 
Muskegon, 115 N.W. 957, 162 Mich 
69. 

44 C.J. p 706 note 92. 

Groimds for revlsioii 
Since statute authorising commis¬ 
sioners to require revision of assess¬ 
ments must be considered with other 
legislation on subject and general 
policy of law that assessment be¬ 
comes flzed as of time of original 
assessment, it does not authorise in¬ 
crease or diminution of street im¬ 
provement assessment ezeept for 
physical changes affecting value of 
property or demonstrable error.— 
Street Improvement Dist No. 74 v. 
Goslee, 36 S.W.2d 960, 183 Ark. 639. 
Rebate 

New board of aldermen's rebate 
to abutting property owners peti¬ 
tioning for improvement of portion 
of street Improvement assessment 
because Improvement cost ezeeeded 
expectations was unauthorised by 
statute.—^McClester v. Town of Chi¬ 
na Grove» 146 S.E. 962, 196 N.C. 301. 

A Conn.—Sauter v. Mahani ill A. 

186, 96 Conn. 811i 814. 

44 C.J. p 706 note 93. 
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§ 1486. Confirmation or Revision 

a. In general 

b. Notice and objections 

c. Hearing and determination 

a. In Oeneial 

Generally^ statutory or charter provisions govern 
proceedings as to confirmation or revision of assessments 
by the council, board, or commission and the manner of 
confirming or revising an assessment. 

If the statute creating a board of revision and 
correction so provides, all of the members should 
meet together for the purpose of acting.® A vote 
of the majority of the board may decide the ques¬ 
tions presented if the statute so provides.® A pro¬ 
vision requiring a majority of the council to as¬ 
sent to the ordering of a tax does not necessarily 
require a majority for the confirmation of the as¬ 
sessment roll prepared by an officer in accordance 
with a previous instruction of the council ordering 
the tax.7 Ownership of property in the assessment 
district will not disqualify a member of the coun¬ 
cil from voting on the confirmation of the assess¬ 
ment;® nor does the participation of a member of 
the council who has prepared the assessment roll 
prejudice the vote, where a majority, not including 
such member, vote for a confirmation of the assess¬ 
ment.® 

If a statute or charter prescribes how an assess¬ 
ment shall be confirmed, the confirmation must be 
in accordance with its requirements but, in the 
absence of any statutory regulation of the matter, 
any order of the council or board which discloses 
its approval of an assessment will be sufficient.^3. 
Where an assessment is approved but by clerical 
omission no order is entered on the minute book 


of the council, the entry may be made nunc pro 

tunc.i2 

Rciision. Under a statute providing for confir¬ 
mation or modification by the city council, it has 
been held that the council, on hearing objections to 
the assessment and on notice to the property own¬ 
ers affected, may increase the assessment against 
nonobjecting property owners,^® or change the levy 
by modifying the amounts imposed on various prop¬ 
erties,^^ or relieve certain property therein of all 
assessment.!® 

b. Notice and Objections 

Where a statute requires that notice Is to be given 
property owners of a hearing before a council, board or 
commission to confirm or revise an assessment, such no¬ 
tice Is generally held to be Jurisdictional. Objections to 
a confirmation must be taken in the manner prescribed 
by statute or they will be considered as waived. 

Where the statute requires notice to be given 
property owners of a hearing in proceedings before 
a council, board, or commission to confirm or re¬ 
vise an assessment, the notice so required is very 
generally held to be jurisdictional,!® and a failure 
to comply substantially with the statutory require¬ 
ments in this regard will prevent the making of a 
valid assessment,!^ unless, as may be done, the prop¬ 
erty owners waive the want of notice of defects 
in the notice given.!® By the express provisions of 
some charters or statutes, the necessity of giving 
notice is confined to those who have objected to 
the assessment.!® Where a proper notice has been 
given in accordance with statutory requirements 
and the further consideration of the report is post¬ 
poned to a time and place of which the landowner 
has notice and he fails to attend, the report may 
be confirmed without further notice,®® but, where 


6b N.T.—^Matter of Palmerp 81 How. 
Pr. 42. 

6. N.Y.—^Matter of Palmor, supra. 
Comsiltteo of asssssmaiit oonunls- 

sloaers is authorized to revise and 
correct report of officers maJclng as¬ 
sessment.—^Wilson V. Ocean City, 165 
A. 880, It N.J.Mlsa 325, affirmed Wil¬ 
son V. Mayor, Hoard of Com’rs and 
City Clerk of Ocean City, 170 A. C6, 
112 N.J.Law 97. 

7. N.T,—People v. Wright, 22 N.T. 
S. 061. 68 Hun 264. 

a Mich.—Corliss v. Highland Park, 
93 N.W. 254, 610, 96 N.W. 416, 132 
Mich. 162. 

9. Cal.—^Hannon v. Madden, 6 P.2d 
4, 214 Cal. <251. 

la Wash.—^In re Twentieth Avo. 

Northeast, 163 P. 12, 95 Wash. 6. 

44 C.J. p 706 note 98. 

11b Mioh.-*-Sau]t Ste. Marie v. Min¬ 
neapolis, etc., R. Co., 168 N.W. 164, 
192 Mich. 65. 


Tenn.—^Lenoir City v. Ellison, 10 
Tenn.App. 37. 

44 C.J. p 706 note 99. 
la Ind.—Chamberlain v. Evans¬ 
ville, 77 Ind. 642. 

44 C.jr. P 706 note 1. 
la Cal.—Johnson v. City of IjOS 
Angeles, 291 P. 896, 210 Cal. 240, 
certiorari denied 61 S.Ct. 333, 282 
U.S. 904, 75 LEd. 796. 

Board of trustees’ refnssl to order 
new assessment and allow further 
period of protest after ordering 
changes in street assussmonts was 
held proper.—^Hannon v. Madden, 6 
P.2d 4, 214 Cal. 251. 

14. Cal.—^Brissel v. City of Hos An¬ 
gelos, 54 P.2d 748, 11 Cal.App.2d 
700. 

16. Cal.—Brissel v. City of Los An¬ 
gelos, supra. 

Assomptlon of heaeflt 
Where city council on protests 
against levy for street improvement 
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modified levy so as to relievo two 
thirds of lots in district from levy, 
reviewing court could not assume In 
absoneo of fraud or abuse of discre¬ 
tion that lots BO relieved were ben¬ 
efited merely because they were 
within Improvement district, espe¬ 
cially where modification did not In¬ 
crease levy against lots abutting on 
improvement,—^Brissel v. City of Loa 
Angeles, supra. 

leii Neb.—^Wakeloy v. Omaha, 78 N- 
W. 611, 68 Neb. 245. 

44 C. J. p 704 note 3. 

17. Okl.—Scibold V. City of Musk¬ 
ogee. 17 P.M 678, 161 Okl. 241. 

44 C.J. p 707 note 4. 

la Neb.—Shannon v. Omaha, 103 N. 

W. 53, 106 N.W. 692, 73 Neb. C07. 
44 C.J. p 707 note 6. 

la N.J.—^Wetmoro v. Elizabeth, 41 
N.J.Law 152. 

2a N.J.—Kirtlond v. McCloud, 76 A. 
156, 79 N.J.Liaw .410, reversed on 
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the hearing is not continued to a day certain, fur¬ 
ther notice is required.^l Also, where the council 
meets according to notice given and confirms the 
assessment after hearing objections, but afterward 
rescinds the resolution, the assessment cannot again 
be confirmed without giving notice.^!* 

Purpose and sufficiency of notice. The purpose 
of the statutes is to give the property owners time 
in which to file objections to the assessment,28 and 
the notice given must comply substantially with the 
statute requiring itM It should be given at the 
stage of the proceedings26 and for the length of 
time28 provided for by statute, and the certificate of 
publication -required by statute must be made and 
given.'27 In the absence of any statutory require¬ 
ment to that effect it is not necessary that the no¬ 
tice shall give a description of the property as- 
sessed28 or state the names of any owners thereof.29 

Objections, Objections to the confirmation of the 
assessment must be taken in the manner prescribed 
by the charter or they will be considered as 
waived.88 An objection to the confirmation of an 
assessment that the action of the commissioners 
was not '‘in compliance with the ordinance or the 
statute” is too general to be of any avail.si An ob¬ 
jection "to any assessment or taxes whatever” be¬ 


cause “we deem same injurious to said streets and 
of no use or benefit whatever,” and that “we will 
resist any and all payments of any kind or nature,” 
is not a complaint or objection within the contem¬ 
plation of the statute, and presents nothing for the 
council to pass on.8'2 Nevertheless, the objections 
are not required to have all the formalities and ex¬ 
actitude of pleadings.88 

c. Hearmg and Detenmnation 

There muet be at least substantial compliance with 
statutory or charter requirements as to a hearing of ob¬ 
jections to the confirmation of the assessment In accord¬ 
ance with the nouce given to the property owners. 

Statutory or charter requirements as to a hear¬ 
ing of objections to the confirmation of the assess¬ 
ment at a meeting held in accordance with the no¬ 
tice given to the property owners assessed must 
be complied with,®* at least substantially.85 The 
day named is for hearing objections and the coun¬ 
cil is not bound to decide on the confirmation of 
an assessment on the day fixed for that purpose by 
the notice given,8® since deliberation may be nec- 
essary.87 Where the board is vested with power 
to alter an assessment in substance, it cannot be 
done arbitrarily; but there must be an adjudica¬ 
tion that the alteration is one proper to be made.®* 


other grounds 78 A. 17. 80 N.J.Liaw 
887. 

21. Okl.—^Seibold V. City of Musko¬ 
gee, 17 P.2d 678. 161 Okl. 241. 

22i N.J.—-Malone v. Jersey City, 27 
N.J.Law 536. 

23. Fla.—Town of Monllcello v. 
Flnlayson, 17 So.2d 84. 164 Fla. 
274, appeal dismissed 65 fi.Ot. 60, 
823 U.S. 666. 89 L-Ed. 642, rehear¬ 
ing denied 66 S.Ct. 113. 823 U.S. 
813. 89 LkEd. 647—Summerland, 

Inc.. V. City of Punta Oorda, 134 
So. 611, 101 Fla. 648, followed in 
Warden Apartment House v. City 
of Punta Gorda, 184 So. 614. 101 
Fla. 660. 

44 C.J. P 707 note 9. 

Slrsotory provisions 

The statute providing for publica¬ 
tion by city of hearing of objections 
to confirmation of special assessment 
liens for street Improvement is di¬ 
rectory only and not mandatory, and 
failure to publish notice of hearing 
of objections to confirmation of liens 
was not fatal where previous notice 
to Interested property owners in¬ 
volving identloal special assessment 
Hens had been published.—City of 
Hollywood V. Davis, 19 So.2d 111, 164 
Fla. 786. 

arottoo hM snJIlolsnt 
N.C.—Town of Asheboro v. MlUer. 
17 S.E.2d 106, 220 N.C 298. 


Coxxeotloa of errors or mistakes 
Purpose of notice and Hearing be¬ 
fore equalizing board on question of 
special improvement assessments is 
to enable city to correct any errors 
or mistakes and readjust improve¬ 
ment program before expenses have 
been Incurred or warrants issued.— 
Summerland, Inc., v. City of Punta 
Gorda, 134 So. 611. 101 Fla. 648. fol¬ 
lowed in Warden Apartment House 
V. City of Punta Gorda, 134 So. 614, 
101 Fla. 650. 

24. Neb.—Shannon v. Omaha. 100 N. 

W. 298. 72 Neb. 281. 

44 C.J. p 707 note 10. 

86. Wash.—State v. Seattle, 86 P. 
11. 42 Wash. 370. 

86. Neb.—Shannon v. Omaha, 100 N. 
W. 298, *72 Neb. 281. 

44 C.J. p 707 note 12. 

87. Ill.—^Allen v. Chicago. 67 IlL 
264. 

44 C.J. P 707 note 18. 

88. 111.—Chicago V. Becker, 84 N.E. 
242, 233 Ill. 189. 

Ind.—Spring Steel Fence, etc., Co. v. 
Anderson. 69 N.E. 404, 82 Ind.App. 
138. 

2^ Ind.—Spring Steel Fence, etc., 
Oo. V. Anderson, supra. 

30. Minn.—^McKusick v. Stillwater, 
46 N.W. 769, 44 Minn. 372. 

Waiver of objections to assessment 
generally see supra §§ 1474-1477. 
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Opportiulty to protest 
Property owner has opportunity to 
protest against assessments for local 
improvements at proper time before 
equalizing board.—Summerland, Inc., 
V. City of Punta Gorda. 134 So. 611. 
101 Fla. 643, followed in Warden 
Apartment House v. City of Punta 
Gorda, 184 So. 614. 101 Fla. 650. 

3l> Ill.—Jefferson County v. Mt. 

Vernon, 83 N.B. 1091, 146 111. 80. 
82. Okl.—Weaver v. 128 

P. 805, 86 Okl. 226. 

33. Wash.—^In re Patterson, 167 P. 

924, 98 Wash. 884. 

44 C.J. p 707 note 19. 

36. N.T.—^Pooley v. Buffalo. 86 N. 

T.S. 796* 15 Misc. 240. 

44 C.J. p 707 note 21. 

Bxeoutive session by board of 
trustees before voting to confirm as¬ 
sessment for street Improvement 
was lawful.—^HAnnon v. Madden. 5 
P.2d 4, 214 Cal. 251. 

36. N.T.—^Pooley v. Buffalo, 86 N. 
T.S. 796. 16 Misc. 240. 

44 C.J. p 708 note 22. 

8a Ill.—Ottawa V. Fisher, 20 Ill. 
422. 

37. IlL—Ottawa v. Fisher, supra. 

3a N.J.—Souther v. South Orange, 
46 N.J.Liaw 317. 

44 C.J. p 708 note 26. 
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§ 1487. Vacation or Disapproval and New 
Assessment 

Under express provisions of statute the council may 
be authorized to vacate an assessment and order a new 
assessment. 

Under express provisions of statute, the council 
may be authorized to vacate an assessment and 
order a new assessment.^® Where, under the char¬ 
ter, the assessment of benefits must be made by 
the commission which assesses damages, the city 
in the absence of express authority cannot reject 
the report of such commission and refer the matter 
of benefits to a new commission.^® Where the coun¬ 
cil has power to return the report to the commis¬ 
sioners, the commissioners on their report being 
returned must act in making a second report in the 
manner required of them in making a final report.'*! 
Where a new commission has been appointed, fur¬ 
ther proceedings must be through it,^2 and action 
cannot be based on a further report of the first com¬ 
mission.^® 

§ 1488. Amending, Vacating, or Setting Aside 
Order 

A valid order of assessment cannot be rescinded at a 
subsequent meeting after the warrant has been committed 
to the city treasurer and notice given to the owners of 
assessed property. 

A valid order of assessment cannot be rescinded 
at a subsequent meeting, after the warrant has 
been committed to the city treasurer and notice 
given to the owners of assessed estate.**^ Where a 
special assessment has been confirmed, an order, 
ordinance, or resolution vacating the assessment 


against certain property is unauthorized.^® How¬ 
ever, the subsequent passage of an amendatory or¬ 
dinance, providing that the assessment shall be paid 
in installments, does not vacate the original assess¬ 
ment.*® Under a statute providing that all per¬ 
sons taking any contract with a city, who agree to 
be paid from special assessments, shall have no 
claim or lien on the city except from the collection 
of the special assessments made for the work con¬ 
tracted for, the passage of an order by the coun¬ 
cil staying all proceedings on a certain niunicipa! 
improvement, where a contract therefor has been 
duly let under an ordinance, and all the steps reg¬ 
ularly taken to make an assessment in pursuance 
thereof, which has been confirmed by the county 
court, docs not operate to set aside the assessment 
or annul the contract.*^ 

§ 1489. Conclusiveness and EfFect of Order 

Where the assessment is confirmed, the order of 
confirmation Is generally held conclusive in the absence 
of some grounds for equitable relief. 

Where an assessment is confirmed, the order of 
confirmation is generally held conclusive,*® in the 
absence of some ground for equitable relief,*® such 
as fraud,®® abuse of discretion,®! oppression,®® or 
manifest mistake,®® or where the assessment is 
void.®* In like manner, if the assessment has been 
reduced, this order also will be conclusive.®® 

Contract making confirmation conclusive. Al¬ 
though a contract between a municipality and a 
property owner provides that the assessment when 
confirmed shall be conclusive on the parties, the 
confirmation of the assessment does not preclude a 


39. Mich.—Townsend v. Manlatce, 
50 N.W. 88 Mich. 408. 

44 C.J. p 708 note 80. 

4a K.J.—Torhuno v. PosHaic, 41 N. 
J.Law 00. 

41. N.J.—Hcffoman v. PoAtsaic, 18 A. 
776, 51 N.J.L.aw 644. 

43. N.T.—People v. Earl, 26 N.Y.f, 
382. 74 Hun 81. 

43. N.Y.—^l*eople v. Earl, supra. 

44. Mass.—^Woodbrldflre v. Cam¬ 
bridge, 114 Mass. 483. 

44 C.jr. p 708 note 36. 

4B. U.S.—City of Jacksonville v 
Hankers Life Co., aC.A.111., 90 F. 
2d 141. 

4a Ill.—Trimble v. Chicago, 48 N 
E. 416, 168 XU. 667. 

47. XU.—Cllngman v. Peoplo, 66 N 
E. 727, 183 111. 339. 

4& Cal.—Prlssol v. City of Lios An¬ 
geles, 64 p.2d 748, 11 Cal.App.8d 
700. 


Mich.—Marks v. City of Detroit, 224 
RW. 619, 246 Mlrh. 517. 

Ohio.—ffirublo v. City of Cincinnati, 
82 N.E2d 127, 83 Ohio App. 301, 
appeol diKniis.scd 79 H-E-Sd 910, 149 
Ohio St. 682. 

44 C J. p 708 note 39. 

Jadlcial Andla^r 

IlocLtal in Anal ordinance or roH- 
olution, confltmlng street Improve- 
inont SRSOHsmenlH, thot city nniinoil 
‘iHcertaincd that property riHsessed 
hud increased in value in amount ex¬ 
ceeding assessment, is, in connec¬ 
tion with unquestioned judgment 
roll. Judicial flnding that asHosHment 
against each parcel did not exceed 
apodal benefits thereto.—^onoe v. 
City of Dothan. 169 So. 689, 203 Ala. 
103. 

4a Mich.—Marks v. City of Detroit, 
234 N.W. 619, 246 Mioh. 617, 

44 C.J. p 708 note 40. 

sa Cal.—Brlssel v. City of Los An¬ 
geles, 64 P.2d 748, 11 Cal.App.2d 
700. 


Mich.—Marks v. City of Detroit, 224 
N.W. 619. 246 Mich. B17. 

Ohio.—SI ruble v. City of Cincinnati, 
82 N.E.2cl 127, 83 Ohio App. 304, 
appeal (llsmlssod 79 N.E.2d 910, 149 
Ohio Kt. r»82. 

44 C J. p 709 note 41. 

51. Cal.—^Hrissol v. City of Los An¬ 
geles, 64 l*.3d 748, 11 Cal.App.3(T 
700. 

Ohio.—Struble v. City of Clnelnnati, 
82 N.E.2d 127, 83 Ohio App. 304, ap¬ 
peal dismissed 79 N.E.2d 910, 149 
Ohio St. 683. 

58. Mich.—^Davies v. Saginaw, 49 N- 
W. 667, 87 Mich. 439. 

Wyo.—^Hass v. Casper, 205 P. 1008, 
208 P. 439, 28 Wyo. 387. 

53. Mich.—^Davies v. Saginaw, 49 
N.W. 667, 87 Mich. 439. 

54. Mich.—Corby v. Detroit, 116 N. 
W. 670, 180 Mich. 208. 

44 C.J. p 709 note 44. 

6a Ind.^—Schaefer v. Hines, 102 N. 
E. 838, 66 Ind.App. 17. 
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to enforce a -provision of the contract that the 
amount of a so-called exemption be applied in part 
payment of the assessment as provided in the con¬ 


tract, since this does not involve any question in¬ 
volved or determined in the assessment proceed¬ 
ings.®® 


18. CONFIRMATTON, REVISION, OB VACATION OP ASSBSMBNT BY CoURT 


§ 1490. In General 

When authorized by statute, the courts may confirm 
assessments for public Improvements, or, on proper 
grounds, revise or set aside the assessments. 

In some jurisdictions, the legislatures have con¬ 
ferred on the courts the power to confirm, revise, 
or set aside assessments for public improvements.®"^ 
A proceeding to confirm an assessment is one to 
fix a burden and charge on property,®® and is in rem 
and not in personam.®® 

Grounds for modification or vacation. Generally 
speaking, the court is authorized to modify or set 
aside an assessment on the ground that the com¬ 
missioners in making the assessment applied an er¬ 
roneous principle of law;®® or acted under a mis¬ 


apprehension of law®^ or under a demonstrable mis- 
t^e of fact;®® or that their action was fraudu¬ 
lent®® or arbitrary®^ or constituted an abuse of dis¬ 
cretion;®® or that the assessment plainly violates 
legal rights or principles of justice;®® or that “sub¬ 
stantial error” is shown.®"^ Conversely, in the ab¬ 
sence of some special statutory provision to the 
contrary,®® the determination of the commissioners 
will not be reviewed in the absence of a showing of 
fraud,®® manifest error,7® the adoption of an er¬ 
roneous principle of law,7i or abuse of discretion ;'^2 
or that the commissioners acted arbitrarily^® or 
were guilty of misconduct or proceeded on a 
property owner from maintaining a suit in equity 
fundamentally wrong basis or that the assess- 


66L Minn.—^In re Minnehaha Park¬ 
way, 209 N.W. 939, 167 Minn. 258. 
B7. U.S.—Wabaah Ry. Co. v. City 
of St. Louis, C.CA.MO, 64 F.2d 
921, certiorari denied Wabaah Ry. 
Co, V. City of St. Louis, Mo., 54 S. 
Ct. 88, 290 U.S. 668, 78 L.Bd. 677. 
IIL—People ex rel. Montgomery v. 
Townsend, 185 N.R. 694, 352 Ill. 
254 —City of Kankakee v. Illinois 
Cent R. Co., 101 N.B. 692, 258 Ill. 
368. 

N.J.—Kelly v. Jersey aty, 141 A. 
662, 6 N.J.Mlsc. 461, followed in 
Bennett Realty Co. v. Jersey City, 
141 A. 663, 6 N.J.M1SC. 442. 

44 C.J. p 709 note 47. 

Judicial proceedings to approve cer¬ 
tificate of cost and completion see 
supra § 1192. 

Jurisdiction of courts as to assess¬ 
ments generally see supra | 1483. 
Nature and extent of relief granted 
see infra fi 1498. 

Bffaot of statate allowing appeal 

(1) Statute providing for appeal 
from award of viewers in assess¬ 
ment proceedings preserves proce¬ 
dure by exception.—^Lower Chichest¬ 
er Tp. V. Roberts, 162 A 460, 308 Pa. 
195. 

(2) Appeal from assessments see 
Infra S3 1602-1611. 

38. Ill.—City of Carllnville v. An¬ 
derson, 136 N.E. 407, 303 111. 247. 

44 C.J. p 713 note 60. 

59. lU.—^Kankakee v. Illinois Cent. 
R. Co., 101 N.E. 592, 268 Ill. 368^ 
Dobler v. Village of Warren, 50 N. 
E. 1048, 174 111. 92. 

N.J.—City of Newark v. Smith, 197 
A 718, 120 N.J.Law 66. 

Personal liability for assessment see 
infra 33 1649-1662. 


60. Minn.—^In re Widening East 
Fourth St. In City of St. Paul, 216 
N.W. 607, 178 Minn. 67—In re Mis¬ 
sissippi River Boulevard in City 
of St Paul, 211 N.W. 9, 169 Minn. 
231. 

44 C.J. p 717 note 6. 

Conolusiveness of determination of 
board as to: 

Apportionment of cost of improve¬ 
ment see supra 3 1419. 
Assessment generally see supra 3 
1450. 

Assessment or taxing districts see 
supra 3 1367. 

Existence, extent and amount of 
benefits see supra 5 1375. 

Method of apportionment between 
property owners see supra 3 
1436. 

Necessity, character, extent, and 
location of improvement see su¬ 
pra 3 1323. 

Conolusiveness of order of board 
confirming, revising, or annulling 
assessment see supra 3 1489. 
Jurisdiction of courts as to assess¬ 
ments generally see supra 3 1483. 

61. Colo.—^Denver v. Lathan, 141 P. 
462, 67 Colo, 371—Phipps v. Den¬ 
ver, 140 P. 797, 67 Colo. 206. 

62. Minn.—In re Widening East 
Fourth St. in City of St Paul, 216 
N.W. 607, 173 Minn. 67. 

44 C.J, p 717 note 7. 

63. Ill.—City of Batavia ▼. Wiley, 
174 N.E. 563. 342 Ill. 384. 

44 C.J. p 717 note 8. 

64b Wash.—In re Orcas St, etc., 161 
P. 606, 87 Wash. 218, error dis¬ 
missed 38 S.Ct 578, 247 U.S. 525, 
62 L.Ed. 1248. 

BBb Ill.—^People V. Omen, 121 N.E. 
860, 290 IIL 69. 
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66. N.T.—Matter of Starr St, 131 
N.T.S. 71, 73 Misc. 880. 

67. N.Y.—Matter of Albany Heights 
Realty Co., 147 N.Y.S. 955, 162 App. 
Dlv. 647, affirmed 107 N.EL 1073, 
213 N.Y. 653. 

44 C.J. p 717 note 12. 

6a Minn.—State v. Ensign, 56 N.W. 

1006, 56 Minn. 278. 

44 C.J. p 718 note 13. 

69. IIL—City of Batavia ▼. Wiley. 

174 N.E. 553, 342 Ill. 884. 

44 C.J. P 718 note 14. 

7a N.T.—^Matter of New York, 134 
N.Y.S. 926, 150 App.Dlv. 223. 

44 C.J. p 718 note 15. 

TDTnless dexnonstrably wrong, the 
legislative Judgment of the council 
as to the existence and amount of 
benefits prevails.—In re Third St. 
Widening, 240 N.W. 866, 186 Minn. 
170. 

71. Minn.—^In re Widening East 
Fourth St. In City of St Paul, 216 
N.W. 607, 173 Minn, 67. 

44 C.J. p 718 note 16. 

72. N.Y.—Matter of New York, 147 
N.Y.S. 333, 162 App.Dlv. 898. 

44 C.J. p 718 note 17. 

73. N.Y.—^In re Public Playground, 
167 N.Y.S. 991, 93 Mlsc. 289. 

Wash.—In re Orcas St, etc., 161 P. 
606, 87 Wash. 218, error dismissed 
38 S.Ct 678, 247 U.S. 626, 62 L.Ed. 
1248. 

74. N.Y.—Matter of Fifth Ave., 36 
N.Y.S. 141, 91 Hun 259, affirmed 
46 N.E. 1147, 162 N.Y. 648. 

75. Wash.—^In re Orcas St., etc., 
161 P. 606, 87 Wash. 218, error 
dismissed 88 S.Ct 678, 247 U.S. 
625, 62 L.Ed. 1248. 
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ment is clearly inequitable and unjust.*^® 

The courts will not annul an assessment merely 
because they may disagree with the city authorities 
as to the manner in which the street should have 
been improved.'^^ It has been held that, where the 
board of revision modifying assessments for grad¬ 
ing a street did not act on an erroneous theory, the 
fact that the original assessments were based on an 
erroneous theory did not authorize the court to va¬ 
cate or modify the assessment as modified by the 
board.*^® 

An assessment will not be recast to include omit¬ 
ted property unless it appears that the officer mak¬ 
ing the assessment acted so negligently and im¬ 
properly that, in effect, his acts were fraudulent.*^® 
Thus, in the case of paving, the omission from the 
assessment of certain property docs not require the 
recasting of the assessment where the residents of 
the omitted property cannot go on the pavement to 
be laid without first traveling over an unpaved 
street.®® 

§ 1491. Jurisdiction 

The Jurisdiction to confirm, revise, or set aside as- 
sessments for public Improvements Is lodged In such 
courts as are designated by statute. 

Such courts have jurisdiction to confirm, revise, 
or set aside such assessments for public improve¬ 
ments as are designated by statutory regulations.®^ 
Thus, under particular statutes, the jurisdiction is 
lodged in the county courts,®^ In order to acquire 
jurisdiction the proceedings must be in strict con¬ 
formity with the provisions of the statutes,®® 

Ordinance providing for stay of proceedings. An 
ordinance directing the corporation c<ntnscl to stay 


proceedings on a special assessment for a designat¬ 
ed period does not, if not acted on by him, deprive 
the court of jurisdiction to confirm the assess¬ 
ment,®4 especially where the city council evidences 
its intention not to carry out the proposed stay by 
the letting of contracts and by proceeding under the 
judgment of confirmation.®® 

§ 1492. Notice 

a. In general 

b. Persons entitled to notice 

c. Requisites and sufficiency 

d. Service of notice 

a. In General 

When required by statute, notice must be given of 
the proceedings before a court to confirm an assessment 
for public Improvements. 

Notice of judicial proceedings to confirm an as¬ 
sessment for public improvements must be given 
when required by statute.®® Furthermore, all the 
provisions of the statute, relating to the contents of 
the notice, the method of giving it, proof of notice, 
and persons to whom given, must be complied with 
in order to give the court jurisdiction to confirm the 
assessment.®^ The notice of the proceedings to 
confirm an assessment must be given by such per¬ 
sons as are designated by statute,®® such as the com¬ 
missioners who were appointed by the court to make 
the assessment and to return the assessment roll.®® 

A property owner is not entitled, however, to 
notice of a motion by the city to dismiss an appli¬ 
cation for confirmation of an assessment because he 
has no right or control over such an application and 
can present no opposition to its dismissal.®® 


76. Ill.—City of liutuvia v. Wiley, 
174 N.E. CBS, 342 111. 384. 

41 C.J. p 718 note 21. 

77. Wash.—Knickerbocker Co. v. 
Seattle, 124 P. 922, 69 Wash. 365. 

78- N.Y.—Matter of Albany Hoif^hts 
Realty Co., 147 N.Y.S. 9B6, 162 
App.Div. 647, alUrmed 307 N.E. 
1073, 213 N.Y. 653. 

79- Ill.—City of Pntavla v. Wiley, 
174 N.K 563. .343 111. 384. 

80. III.—City of Batavia v. Wiley, 
supra. 

81. Ill.—City of Rock Island v. Mar¬ 
shall, 104 N.E. 3 008, 263 111. 133. 

44 C.J. p 709 note 47. 

88. Ill.—^Villaf?c of Lia Granro Park 
V. Hess, 163 N.E. 672, 332 Ill. 
236—City of Roek Island v. Mar¬ 
shall, 104 N.E. 1008, 263 Ill. 133. 

44 C..r. p 709 note 47 [a] (1). 

63 C.J.S.-61 


City Jndsre from ontsido county 

Judgment of Cook County court 
confirming special asHesHinenlH was 
not void because hearing was before 
city Judge from outside sui-h county 
in absence of evidence that city paid 
hiH compensation or expenses.—City 
of Chicago v. McOIuer, 171 N.E. 737, 
339 111, Bio, 638, appeal dismissed 
Ponmian Trust & Savings Hank v. 
City of Chieago. 51 S.Ct. .37, 282 U. 
S. 906, 75 U.Vid. 797. 

83. HI.—('•hli'ago v. Stein, 96 N.K 
886. 262 Ill. 409, Ann.Cns.1913D 
294. 

44 C.J. p 709 note 48. 

84. Ill,—^AndrewB v. People, 41 N.K. 
1021, IBS 111. 477—Wisner v. Peo¬ 
ple, 40 N.E. 674, 166 111. 180. 

85. Ill.—Wisner v. People, supra. 

86. Ill—City of Kankakee v. HU- 
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noia Cent. R. Co., 101 N.E. 692, 
258 111. 368. 

•14 C.J. p 709 note 52. 

Duo process of law see Constitu¬ 
tional Law S 619c. 

Servloe of notloa is the process by 
which the property owner.«i am 
brought into court on the petition for 
confirmation.—Village of Ija nrange 
Park V. Hess, 163 N.E. 672. 332 Ill. 
236—Village of Oak Park v. Chicago 
& W. T. Ry. Co.. 156 N.K. 476, 325 
Til. 438. 

87. Ill.—Chicago V. Stein, 96 N.K. 
886, 252 Ill. 409, Aiiii.Oas.1912]) 
294. 

44 C.J. p 709 note 53. 

88. Ill.—Boynton v. ri‘opIe ex rel. 
Kern, 39 N.K 622, 355 111. 66. 

89. III.—Boynton v. People i*x rol, 
Kern, supra. 

90. 111.—TTarson v. Chicago, 44 N.K 
739, 162 111. 383. 
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While the requirement of notice has been held to 
be jurisdictional and to be indispensable to the valid¬ 
ity of the proceedings,91 it may be waived by the 
persons entitled to such notice.® ^ Property owners 
who appear in court and file objections to the con¬ 
firmation of an assessment thereby waive notice or 
any defect in the notice of the hearing.93 Such ob¬ 
jections amount to a general appearance.®^ 

b. Persons Entitled to Notice 

Such parsons as are designated by statute must be 
given notice of the Judicial proceedings to confirm an 
assessment for public Improvements. 

Notice of judicial proceedings to confirm an as¬ 
sessment for public improvements must be given to 
such persons as are designated by statute,®® such 
as the persons who paid the general taxes for the 
preceding year.®® Where the statute requires notice 
to be sent to each property owner whose name and 
place of residence may be known to any one or ei¬ 
ther of the commissioners, each owner whose name 
and residence may be known to any one of the com¬ 
missioners is entitled to notice,® 7 and the giving of 
notice by one of the commissioners to each owner 
known to him is not sufficient.®® Notice “to the 
owners of abutting lots” is not notice to owners of 
a tract of land fronting on another street and not 
touching on the street to be improved,®® even 
though such tract is composed of portions of lots 
originally platted as abutting on the latter street.1 
Where a notice of a motion to confirm an assess¬ 
ment was duly given to a person who afterward 
died, his executors are not entitled to notice of the 
motion.® 

c. Requisites and Sufficiency 

The notice of Judicial proceedings to confirm a public 
Improvement assessment should be In such form and In¬ 
corporate such matters as the statute, requires. 

The notice of judicial proceedings to confirm an 
assessment for public improvements should be in 


such form and contain sudi statements as the stat¬ 
ute requires,® but the notice need not incorporate 
matters not required by the statute.^ Where the 
statute expressly provides that the notice shall be 
substantially in the form given, it is not essential 
that the notice should be an exact copy of that giv¬ 
en in the statute,® and the omission of words there¬ 
from which would only notify property owners of 
matters of which the law charges them with notice 
is not fatal.® 

Description of property and improvement. In the 
absence of a statutory requirement, the notice need 
not contain a description of the property sought to 
be assessed,^ and a variance between it and the as¬ 
sessment roll is immaterial;® nor need the notice 
state that the improvement is within the city lim¬ 
its.® A notice which complies with charter and or¬ 
dinance by stating the location of the improvement 
and the land to be taken for it, giving the number 
of lots in the block and the portions to be taken for 
the improvement, is sufficient.^® 

Signature. The notice of the proceedings for 
confirmation of the assessment must be signed as 
the statute directs.il Where the statute requires 
notice to be published by the commissioners ap¬ 
pointed to make the assessment, publication of a no¬ 
tice signed by three persons, one of whom is not one 
of the three commissioners appointed, is insufficient 
to give the court jurisdiction to confirm the assess¬ 
ment, there being no provision in the statute allow¬ 
ing a majority of the commissioners to give the no- 
tice.i® However, the fact that the notice of as¬ 
sessment was signed by one of three commissioners 
by an improper abbreviation of his first name will 
not render his action in signing the notice void.i® 

d. Service of Notice 

(1) In general 

(2) Proof of service 


91. m.—KankaJeee v. Illinois Cent. 
R. Co., 101 N.K 592, 268 Ill. 368. 

44 C.J. p 709 note 52. 

92. Ill.—^Village of Oak Park v. 

Chlca.go & W. T. By. Co., 166 N.E. 
476, 325 lU. 438. 

93. Ill.—Village of Oak Park v. 

Chicago & W. T. By. Co., 166 N.B. 
476, 326 Ill. 438. 

44 C.J. p 711 note 16. 

94b Ill.—Hoopeston v. Smith, 112 N*. 
B. 266, 272 Ill. 604—Chicago v. 
Marsh, 96 N.E. 260. 251 Ill. 298. 

95. m.—^Murphy v. City of Peoria, 
9 N.E. 896, 119 Ill. 609. 

96. Ill.—Kankakee v. Illinois Cent. 
B. Co., 101 N.E. 692, 268 IIL 368. 


97. Ill.—Murphy v. Peoria, 9 N.E. 
896. 119 Ill. 609. 

98. Ill.—^Murphy ▼. Peoria, supra. 

99. Ill.—^Langlols v. Cameron, 66 
N.E. 332, 201 Ill. 801. 

1. Ill.—^Langlols V. Cameron, supra. 

2. N.T.—In re Lexington Ave., 17 
N.T.S. 873. 

3. Ill.—^Michael v. City of Mattoon, 
60 N.E. 156, 172 Ill. 394. 

4. Ill.—City of Chicago v. Becker, 
84 N.E. 242, 233 Ill. 189. 

5. Ill.—Michael v. Mattoon, 60 NJB3. 
166, 172 111. 394. 

44 C.J. p 709 note 62. 

6L llL—^Michael v. Mattoon, supra. 
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7. Ill.—ChlccLgo V. Becker, 84 N.E. 
242, 233 Ill. 189. 

8L Ill.—Chicago V. Becker, supra. 

9. Ill.—-Wheeler v. People, 39 N.E. 

123, 168 Ill. 480. 

44 C.J. p 709 note 66. 
la Ill.—^Hemingway v. Chicago, 60 
Ill. 824. 

11. Ill.—^Boynton v. People ex rcl. 
Kern, 89 N.E. 622, 165 Ill. 66. 

12. Ill.—^Boynton v. People, 39 N.E. 
622, 165 Ill. 66—^McChesney v. Peo¬ 
ple, 35 N.E. 739, 148 Ill. 221. 

Publication of notice see infra sub¬ 
division d of this section. 

13. Ill.—Casey v. People, 42 N.B. 
882, 169 lU. 267. 
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(1) In General 

The notice of Judicial proceedings to confirm a public 
Improvement assessment must be served In accordance 
with statutory directions, as by publication, mailing, or 
posting. 

The notice of j’udicial proceedings to confirm an 
assessment for public improvements must be served 
in such manner as the statute directs.^^ Where the 
statute provides for constructive notice, personal 
service is unnecessary.^® Where the statute re¬ 
quires that the notice be served by several meth¬ 
ods, the requirement is jurisdictional and no judg¬ 
ment of confirmation can be rendered unless the 
requirement is complied withji® but, where only 
one method is required by statute, other methods 
are unnecessary.^^ Where the statutory require¬ 
ment as to notice is complied with, it is not essen¬ 
tial to the validity thereof that it should have been 
actually received or seen by the person so noti- 
fied.i8 

Service by publication. Where publication of no¬ 
tice is required by statute, a compliance with this 
requirement is jurisdictional.i® Where the statute 
provides that the court shall cause such notice to be 
given as it shall direct, notice by publication is suf- 
ficient.80 In publishing notice, all the requirements 
of the statute must be strictly complied with,8i and 
this fact should appear on the face of the record of 
the procecdings.22 The notice must be published in 
the particular paper designated by statutc^s and for 
the number of days or weeks prescribed.24 In com¬ 
puting the statutory period of notice required for 


application to confirm an assessment, the proper 
method is to exclude the first day of publication and 
to include the last.^® Where the statute requires 
publication for a desigpiated number of successive 
days, a publication on Sunday cannot be counted to 
make up the requisite number of days.^® 

Service by mailing. Where the statute requires 
that notice be sent by mail to the owners of prop¬ 
erty assessed, a compliance with this requirement is 
indispensable to a valid assessment87 If the no¬ 
tices are signed by those authorized to do so, it is 
of no consequence who mailed them if the parties to 
whom they were addressed received them.28 

Service by posting. When required by statute, 
the notices must be posted.^® Where the statute re¬ 
quires notices to be posted in four public places, the 
statute is not sufficiently complied with where three 
of the notices were posted on one tree.3® 

(2) Proof of Service 

Proof of service of notice of Judicial proceedings to 
conflrnn a public Improvement assessment must be made 
In accordance with statutory directions. 

The service of notice of judicial proceedings to 
confirm an assessment for public improvements 
must be proved in such manner and by such persons 
as the statute requires,®^ although it has been held 
that extrinsic proof of service may be made in cas¬ 
es where the appearance of defendant is special for 
the purpose of making objection to the sufficiency 
of the scrvicc.82 Proof of service need not be more 
extensive than is required by the statute.®® 


14. Ill.—^Larsen v. People ex rol. 
Kochersperger, 48 N.E. 443, 170 
Ill. 93. 

Duo process of law see ConsUlu- 
tional Law S ®1® c. 

15. Ill.—Gage V. Chicago, 80 N.B. 
127, 226 Ill. 218. 

16. Ill.—^Larson v. People, 48 N.E. 
443, 170 Ill. 93—McChesney v. 
People cx rel. Kern, 34 N.H. 481. 
146 Ill. 614. 

17- Ill.—Gage V. Chicago, 80 N.B. 
127, 226 111. 238. 

1& Ill.—^People V. Curtis, 168 N.E. 
263. 336 111. 248—Napicralski v. 
West Chicago Park Com'rs., 103 
N.E. 647, 260 111. 628. 

19. 111.—^McChosnoy v. People, 34 N. 

E. 431. 146 111. 614. 

44 C.J. p 710 note 78. 

2a N.J.—City of Newark v. Smith, 
197 A. 718, 120 N.J.Law 66. 

21. 111.—Chicago V. Stein, 96 N.E. 
886, 262 Ill. 409, Ann.CaB.1912D 
294. 

44 C.J. p 710 note 80. 

22. Ill.—Chicago V. Stein, supra. 


23. Ill.—Scommon v. Chicago, 40 Ill. 
146. 

44 C.J. p 710 note 82. 

24. m.—Chandler v. People, 43 N.E. 
690, 161 111. 41. 

44 C.j. P 710 note 83. 

Proceeding to vaUdate ordinance 
Under statutes providing iliat in 
proceedings to validate ordinances 
service of process may be had on the 
owners of lots or parcels abutting on 
the Improvement '*by publication, 
once a week for four weeks” etc., 
it is not necessary that twonly-clght 
days elapse between the first pub¬ 
lication of the notice and Ihc date of 
hearing.—McDonald v. City of Ilax- 
ley, 161 S.E. 413, 40 Ga.App. 713. 

25. m.—Brown v. Chicago, 7 N.B. 
108, 117 Ill. 21. 

26. Ill.—McChesney v. People, 34 N. 
B. 431, 146 Ill, 614—Scammon v. 
Chicago. 40 Ill. 146. 

Sunday Intervening 
The publication on Dceember 3, 
6, 6, 7, and 8, of notice of hearing 
of objections to assessment for street 
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■improvement was a sufllcicnt com¬ 
pliance with order directing notice to 
be given for five successive days 
prior to date of hearing, whore there 
was no publication on Dec. 4, 1932, 
which was a Hunday.—City of New¬ 
ark v. Smith, 197 A. 718, 120 N.J.Law 
66 . 

27. 111.—^People V. Sargent, 96 N.E. 
847, 262 111. 104—Perry v. I»oople, 
40 N.E. 468, 156 Ill. 307. 

28. Ill.—Lovlngton v. Gregory, li22 
N.E. 604, 287 Ill. 169. 

29. lU.—White V. Chicago, 68 N.E. 
917, 188 Ill. 392. 

30. Ill.—^Whito V, Chicago, supra. 

31. Ill.—City of Chicago v. Stein, 
96 N.E. 886, 252 111. 409—Murphy 
V. City of Peoria, 9 N.B. 896, 119 
in. 609 . 

Proof of aorvico of notice generally 
ace the O.J.S. title Notice S I-®i 
also 46 C.J. p 658 note 06 ct seq. 

32. Ill.—^Llnglo V. City of Chicago, 
60 N.B. 192, 172 Ill. 170. 

33. Ill.—Gage V. <3ity of Chicago, 
79 N.E. 294, 223 111. 602. 
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By publication. In the absence of any statute 
regulating proof of service by publication, this fact 
must be proved under oath as other facts are proved, 
and a certificate of the clerk of the court is not 
evidence of such publication.®^ ■\\’here the statute 
requires a certificate by the publisher of the paper 
in which the notice was published or by his author¬ 
ized agent as to the fact of publication, such cer¬ 
tificate is essential to the validity of the notice and 
to the jurisdiction of the court to confirm the as¬ 
sessment and, if the certificate shows on its face 
that it was not so signed, it is insufficient.®® 

Where the statute designates what recitals the 
certificate shall contain, a compliance in all respects 
with this requirement is essential.®^ Thus failure 
of the certificate to comply with a statutory re¬ 
quirement that it show publication of notice for five 
successive days renders the certificate fatally de¬ 
fective;®® and, where the statute requires the cer¬ 
tificate to state the first and last day of the publi¬ 
cation, a failure of the certificate to state the first 
and last day,®® or the last day,40 renders the certifi¬ 
cate fatally defective. If the certificate bears a 
date earlier than the last day of publication as stat¬ 
ed therein, it is ineffectual because it would be im¬ 
possible for the publisher to certify that the notice 
was so published.4i It is also customary and prop¬ 
er under some statutes to include as a part of the 
certificate that the publication was in a paper which 
had been regularly issued for more than six months 
prior to the publication.^® 

Parol evidence is admissible to establish publica¬ 
tion of notice in the cases where defendant makes 
special appearance to object to sufficiency of seiv-- 
ice.43 

By posting. A certificate that notices were duly 
posted is insufficient, where it purports to be made 
by one person and is sworn to by another.44 An 
affidavit as to posting notice signed by persons 

3^ La.—In re Municipality No. 1, 

8 La.Ann. 377. 

3& Ill.—Chicaero V. Stein, 96 N.E. 

886, 253 Ill. 409, Ann.Cas.l913D 
294. 

44 Cjr. p 711 note 92. 

36L III.—^Kearney v. Chicago, 45 N.E. 

224. 163 IlL 298. 

37- HI.—^Moline v. Chlcagro, etc., R. 

Co., 104 N.E. 204, 262 Ill. 52. 

44 C.J. p 711 note 94. 

38. 111.—Casey v. People, 46 N.E. 7, 

166 IlL 49. 

44 CJ. p 711 note 95. 

38. Ill.—Rue V. Chicago, 67 IlL 435. 

44 C.J. p 711 note 96. 


whose names are neither the same nor idem sonans 
with those whom the record shows were appointed 
assessment commissioners is insufficient.^® An affi¬ 
davit of assessment commissioners need not state 
where such notices were posted, provided it shows 
in general terms that the statute was complied 
■with.4® 

By mailing. Where a statute requires the assess¬ 
ment commissioners to give notice by mailing to 
"each owner of premises assessed whose name and 
place of residence is known to them” an affidavit 
by one of the commissioners that he has notified 
each owner whose name and residence were known 
to him is insufficient.*^ A statute which requires 
an affidavit that notice has been mailed to property 
holders does not require that the affidavit shall state 
the contents of the notice;*® hence, an incorrect 
recital of the notice in such an affidavit is mere sur¬ 
plusage.*® An affidavit need not set forth the names 
of the parties to whom the notice is sent if the stat¬ 
ute does not so provide.®® The affidavit will be in¬ 
sufficient where it purports to be made by one per¬ 
son and is sworn to by another.®^ Where the affida¬ 
vit is not sufficient, on its face, to confer jurisdiction 
of the persons of those who did not appear, the judg¬ 
ment of confirmation will not conclude the proper¬ 
ty owners who did not appear, but such parties may 
show the want of jurisdiction on application for 
judgment on the special assessment.®® 

Amendment of affidavit. An affidavit of commis¬ 
sioners as to posting and mailing of notices of a 
special assessment made by them may be amended 
on due notice at a subsequent term of the court aft¬ 
er entry of judgment confirming their report.®® 

§ 1493. Petition 

The filing of a petition for Judicial confirmation of 
an assessment for public Improvements gives jurisdic¬ 
tion of the proceeding to confirm and of the petitioner. 

47- IlL—Murphy v. Peoria, 9 N.E. 

895, 119 IlL 609, 514. 

44 C.J. p 711 note 7. 

48. IlL—West Chicago St. R. Co. v. 
People, 40 N.E. 605, 156 IlL 18— 
Schemick v. Chicago, 37 N.E. 888. 
161 IlL 336. 

49- IlL—Schemick ▼. Chicago, su¬ 
pra. 

50. IlL—Gage v. Chicago, 79 N.E. 

294. 223 IlL 602. 

44 C.J. p 711 note 10. 

51- Ill.—Moll V. Chicago, 61 N.E. 
1012, 194 IlL 28. 

58. IlL—Clark ▼. People, 35 N.E. 
60, 146 Ill. 348. 

IlL—Michael v. Mat toon, 60 N. 
E. 156. 172 IlL 894. 


40. IlL—^Beygeh v. Chicago, 66 Ill. 
189. 

44 C.J. p 711 note 97. 

41- IlL—McChesney v. People, 84 
N.E. 431. 146 IlL 614. 

48. IlL—Moline v. Chicago, etc., R. 
Co., 104 N.E. 204, 262 IlL 52. 

43. IlL—Llngle v. Chicago, 60 N.E. 
192, 172 Ill. 170. 

44. Ill.—^Moll V. Chicago, 61 N.E. 
1012, 194 IlL 38. 

45. IlL—^Harrison v. Chicago, 44 N. 
E. 395, 163 Ill. 129. 

46. Ill—Michael y. Mattoon, 50 N. 
E. 155, 172 IlL 394. 
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Generally, the filing of a petition for judicial con¬ 
firmation of an assessment for public improvements 
gives jurisdiction of the proceeding to confirm and 
of petitioner.B4 To be effective the petition must 
conform substantially, as to character and contents, 
with the statutory requirements.^6 When required 
by statute a copy of the ordinance, certified by the 
clerk, must be filed with, or attached to, the peti- 
tion.56 The ordinance so attached to, or filed with, 
the petition becomes a part of the petition®? and 
ordinarily it is not necessary to prove the ordi¬ 
nance®® unless the objections filed put in issue the 
passage of the ordinance by the city council.®® In 
the absence of a statutory requirement, a copy of 
the approval by the mayor of the ordinance author¬ 
izing the improvement need not be annexed to the 
petition.®® 

A park district need not allege in the petition or 
prove the various steps by which it acquired con¬ 
trol of the street sought to be improved. 

Amendment of petition. Leave may be granted to 
amend a petition by correcting errors in the exhibit 
and to amend the certificate to the improvement or¬ 
dinance;®® and a statute providing for the dis¬ 
missal of the petition, if no copies of the ordinance, 
recommendation, and estimate arc filed, does not 
prohibit an amendment of the petition of copies at¬ 
tached.®® 

Dismissal of petition, A motion to dismiss a pe¬ 
tition for confirmation of an assessment based on 


want of jurisdiction in the court to take any action 
may be made at any time.®^ Under some statutes, 
where it appears that copies of the ordinance have 
not been attached to, or filed with, the petition, on 
motion on or before appearance day in such cause 
the entire petition and proceedings shall be dis¬ 
missed.®® A petition to confirm an assessment is 
properly dismissed where the improvement for 
which the assessment was made was based on a 
void ordinance.®® It is not necessary that the com- 
mi.ssioncr’s report and assessment roll be filed be¬ 
fore the court can make an order dismissing the pe¬ 
tition.®? 

Merely filing objections to the confirmation of an 
assessment without calling the attention of the 
court to them in some \vi\.y docs not amount to a 
motion to dismiss the petition, since a motion is an 
application made to the court.®® 

§ 1494. Objections 

Where authorized by statute, objections to the judi¬ 
cial confirmation of an assessment for public Improve¬ 
ments may be filed by Interested persons. 

Where authorized by statute, interested persons 
may file objections to the confirmation by a court of 
an assessment for public improvements,®® and, as 
considered supra §§ 1474-1477, the general rule is 
that this procedure must be followed or the objcc- 
lioiis will be considered as waived. The property 
owner has only such rights of contest and defense 
as the legislature chooses to confer on him.?® The 


54k Ill.—^VillaKo of La CrwnKf I'ark 
V. Hess, 163 N.K 672, .332 Ill. 236. 
44 C.J. p 712 note 17. 

55. 111.—City of Carlyle v. Nicolny, 
165 N.K 211, 333 Ill. G62. 

44 C.J. p 712 nolo 18. 

56. X& 3311nol« 

(1) Tho Btatutc requires that 
“there Hhall bo attached to or flied 
with such petition a copy of haid 
ordinance, certlfled by the clerk 
under the corporate Hcal.”—<nty of 
Carlyle v. Nicolay, 165 N.IO. 211, 333 
Ill. 662—^Heiplo v. City of ■Washing¬ 
ton, 76 N.E3. 864, 212 111. 604. 

(2) Formerly, the statute requir(>d 
that tho petition rcclto tho ordinanro 
for tho proposed Improvcmtmt. <>r- 
tlflcation by the clerk of the ordi¬ 
nance was not necessary.—LundberK 
▼. City of Chloaffo, 66 N.E. 415, 183 
ni. 672—44 C.J. p 712 notes 19, 21. 

67- Ill.—City of Carlyle v, Nicolay, 

165 N.E. 211, 333 111, 662—City of 
Marengo v. Eichlor, 91 N.E. 768, 
245 Ill. 47. 

56, Ill.—City of Carlyle v. Nicolay, 

166 N.E. 211, 833 Ill. 662. 

44 aj. p 713 note 60 [a] (2). 


59. Ill.-—City of Carlyle v. Nlroliiy, 
supra—Lindsay v. City of ChleoKO, 
3 N.E. 443, 115 III. 120. 

44 r.J. P 713 note 60 [nl (1). 

60. Til.—Dickey v. Chlniffo, 45 N.E. 
537. 164 111. 37. 

61. 111.—Meehan v. Granite City 
l>ark 1}\bU 179 N.E. 831, 347 Ill. 
364—Hass V. South Park Corners., 
49 N.E. 649. 171 111. 370. 

62. 111.—imllus <Mly V. Steiiigrabor, 
161 N.E. 8KH. 321 111. 81K. 

63. 111.—^Dallas (Mty v. SteinKniber, 
supra. 

61. Ill.—Chicago V. Furwell, 103 
N.E. 606, 260 111. .666—llaninumd v. 
Leavitt, 64 N.E. 982, 181 111. 416. 

65. Ill.—Decatur v. Uartcau, 103 N. 
E. 601, 260 111. C12. 

66. Ill.—Hellwood V. T^iiitrobc Htt'el, 
eta, Co., 87 N.E. 66, 238 Ill. 02. 

67. 111.—Chicago V. Farwell, 103 N. 
E. 606, 260 111. 666. 

68. Til.—^Decatur v. llarteau, 103 N. 
E. 601. 260 111. 612—Marengo v. 
Elchler, 91 N.E. 768, 245 111. 47. 

69. 11L-—Fisher v. City of Chicago, 
72 N.E. 680, 213 111. 268. 
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Tenn.—Drlnnen v. City of Maryville, 
0 Tenn.App. 101. 

44 i\J, p 712 note 30. 

Statute heia not XavaUd 
111.—Materinl K(‘rvl<‘p Co. v. 'Village 
or Elmwood Dark, 189 N.E. 872, 
3.56 111. 068. 

Tux statute InappUcable 
A<a requiring party desiring lo 
objeel t(i ‘‘luxes'' on land to pay a 
di'slsnated per e(»nt thereof under 
pn>l(>st was held not to require ob- 
jeiMors to pay such portion of special 
as.seHsmeiitH in order to object there¬ 
to, siiiee “special UHsessmentH" ore 
not “taxes.""-IVople ex rel. Smith v. 
Dr ewer's Eslato. 190 N.E. 109, 362 
111. 8K. 

70. m.— <Mty of Ottawa v. Ilulse, 
163 N.E. 685, 332 111. 286. 
l’a.--In re West Market St. I'liv¬ 
ing, 135 A. 63.7, 288 1'a. 123—In re 
I'etition to Appoint Viewers, Corn. 
J'l., 06 IMttsb.Leg.J. 29i—Tn re 
Tianksville Ave., Coni.ri., 90 I'ltlsb, 
Leg.J, G12. 

Fortleular objaotlous 

(1) Objection of want of iiotlee to 
othiTH <»r bearing uii improvement 
was not available to lundownars ob- 



§ 1494 


MVNICIPAL C0RP0BAT10N8 


63 C.J.S. 


court should confirm the assessment where no ob¬ 
jections are filed.7i The purpose of filing objec¬ 
tions is to notify the court and parties of the points 
of fact or law relied on by the objectors.^2 The ob¬ 
jections answer the purpose of a plea to the assess¬ 
ment roll to the extent that they give information 
to the people of the defense intended to be made.^^ 

When required by statute the objections should be 
in writing.'^^ However, this requirement may be 
waived and the parties may submit the case if they 
choose without written objections.^® The objec¬ 
tions should be sufficiently specific to indicate the 
ground or grounds on which they are based*^® so as 
to give petitioner an opportunity to disprove or ob¬ 
viate the objection if it can.^^ Where an objec¬ 
tion is general in its character and does not point 
out the defects relied on for the specific grounds of 
objection"^® or where many objections are filed, 
the court should, on motion by petitioner, require 
the objector to msike the objections more specific, by 
pointing out what he relied on as grounds to pre¬ 
vent confirmation of the assessment,®® and, on his 
failure to comply with such order, the objections 
will be considered as waived,®^ and stricken from 
the files.®® On the other hand, no objections other 
than those specified will be considered.®® Objec¬ 
tions made to the ordinance authorizing the public 
improvement based solely on specific grounds waive 
all objections based on other facts not mentioned.®^ 

Renewal of objections overrtded. Objections be¬ 


ing overruled at one stage of the case cannot be 
raised for the second time.®® 

Amendments to abjections. On the hearing of 
the objections to the confirmation of an assessment 
it is within the discretion of the court to permit 
amendments to objections filed or to allow the filing 
of further objections,®® and, as considered infra § 
1518 a, such discretion will not be reviewed or in¬ 
terfered with unless it has been abused. 

Demurrer to objections. In the absence of stat¬ 
utory authorization or rule of practice, a demurrer 
may not be filed to objections to the confirmation of 
an assessment for special taxation on contiguous 
property for a local improvement, and, if one is 
filed, it cannot be treated as an admission of the 
truth of each objection.®^ 

§ 1495. Evidence 

a. In general 

b. Admissibility 

c. Weight and sufficiency 

a. In (General 

In a Judicial proceeding to confirm an aesessment for 
public Improvements the burden Is on the municipality 
to show that the court has Jurisdiction and to show both 
the legality and Justice of the charge on the property. 

In judicial proceedings for the confirmation of 
assessments for public improvements, while various 
presumptions have been indulged,®® the burden is 


jectlnff to confirmation of assess¬ 
ment or that other property owners 
were omitted from assessment roll.— 
City of Mattoon v. Jennings, 167 N.SI. 
774. 836 Ill. 93. 

(2) Landowners objectin^r to con¬ 
firmation of assessment cannot com¬ 
plain that notices of public hearing 
regarding improvement were mailed 
to persons paying taxes on lots 
which might be benefited.—City of 
Udattoon V. Jennings, supra, 
improper items not harmfhl to ex¬ 
ceptant 

The propriety of items Included by 
township In cost of constructing 
sewer could not be raised'by abutting 
property owners In assessment pro¬ 
ceedings, where even if all of Items 
complained of were eliminated town¬ 
ship would still have right to charge 
more than the amount of such items 
against the property owners, and it 
did not appear that the items were 
not necessary or directly incident to 
the main project.—^In re Sewer Dlst. 
No. 4, Nether Providence Tp., 24 A. 
2d«678, 148 P&Super. 7. 

71. Ill.—Chicago V. MacChesney, 88 

N.B. 660. 240 Ill. 174. 

44 aj. p 712 note 32. 


72. Ill.—^Elmwood Park v. Mills, 142 
N.E. 532, 311 Ill. 186. 

73y Ill.—^Melrose Park v. Indiana 
Harbor Belt R. Co., 118 N.E. 880, 
276 Ill. 74. 

74i Ill.—^Hewetson v. City of Chi¬ 
cago. 49 N.E. 992, 172 Ill. 112. 

75. Ill.—^Melrose Park v. Indiana 
Harbor Belt R. Co., 118 N.E. 880. 
276 Ill. 74. 

44 C.J. p 713 note 42. 

76. Ill.—-Elmwood Park v. Mills, 142 
N.E. 532. 311 111. 136. 

44 C.J. p 712 note 33. 

77. IlL—^Wilkin v. Robinson, 127 N. 
B. 90, 292 Ill. 610—Pisher v. Chi¬ 
cago, 72 N.E. 680, 213 Ill. 268. 

78. Ill.—Wilkin v. Robinson, 127 N. 
E. 90, 292 Ill. 610—Fisher v. Chi¬ 
cago. 72 N.E. 680, 218 Ill. 268. 

79. Ill.—Elmwood Park v. Mills, 142 
N.E. 632, 311 Ill. 136. 

80. Ill.—^Elmwood Park v. MiUs, su¬ 
pra. 

81. Ill.—Elmwood Park v. Mills, su¬ 
pra. 

82. Ill.—Wilkin v. Robinson, 127 N. 
E. 90, 292 111. 510. 
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89L Minn.—State v. Ramsey County 
Dlst. Ct., 50 N.W. 476, 47 Minn. 
406. 

44 C.J. p 713 note 41. 

aii Ill.—City of Carlyle v. Nlcolay, 
166 N.E. 211, 333 IIL 562. 

85. Ill.—Smythe v. Chicago, 64 N.E. 
361. 197 lU. 811. 

86. Ill.—^Village of Crotty v. Domm, 
170 N.E. 308. 338 Ill. 228. 

Tenn.—^Drlnnen v. City of Maryville, 
9 Tenn.App. 161. 

44 C.J. p 713 note 44. 

87. Ill.—Enos v. Springfield, 113 Ill. 

66 . 

88. Identity of ordinance 

Street widening ordinance, intro¬ 
duced in evidence with copies of 
sidewalk and paving ordinances and 
petitions for widening and condemna¬ 
tion, must be presumed to be ordi¬ 
nance recommended by local im¬ 
provement board until introduction 
of contrary evidence.—City of Chi¬ 
cago V. McCluer, 171 N.E. 737, 339 
Ill. 610, 688, appeal dismissed Fore¬ 
man Trust & Savings Bank v. City 
of Chicago, 61 S.Ct 37, 282 U.S. 906, 
76 L.Ed. 797, 
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on the municipality to show that the court has ju¬ 
risdiction of the parties against whom the judg¬ 
ment of confirmation is asked,89 and, since the pro¬ 
ceeding is one to fix a burden and charge on prop¬ 
erty, as considered supra § 1490, the burden of proof 
is on petitioner to show both the legality and the 
justice of the charge and this, it has been held, 
is so notwithstanding a statute providing that the 
assessment roll shall be prima facie evidence of the 
correctness of the assessments against each owner 
but shall not be counted as the testimony of a wit¬ 
ness in a case,®l the only effect of the statute be¬ 
ing that by virtue of its provisions the roll shall be 
sufficient to justify a finding in the absence of any 
evidence to the conlrary.92 
Nevertheless, where a prima facie case is made 
out by the city in proceedings for the confirmation 
of an assessment, the presumptions are in favor of 
the correctness of the assessment,^3 and the burden 
of proof is on one who petitions for a revision of 
the assessments^ or one who objects to the confir¬ 
mation of an assessment to establish the grounds 
of objection.ss 

b. Admissibility 

In Judicial proceedings to confirm an assessment for 


public Improvements the general rules governing the ad¬ 
missibility of evidence In civil actions ordinarily are ap¬ 
plicable. 

General rules governing the admissibility of evi¬ 
dence in civil actions ordinarily apply in judicial 
proceedings to confirm an assessment for public im- 
provements.33 Evidence is admissible to show that 
the assessment was not made under a mistake of 
fact,®*^ or on erroneous principles of law.38 On the 
question of benefits, evidence is admissible to show 
increased value of the property assessed but evi¬ 
dence is not admissible to show the benefits to the 
business of the occupant of the property since this 
would not determine the enhanced value of the 
property.! Evidence of the condition of the street 
improved many years prior to the passage of the 
improvement ordinance is not admissible on the 
question of benefits nor is evidence admissible to 
show that the improvement had been fully paid for 
by the commissioners, since this is not a proper sub¬ 
ject of inquiry in determining the question of ben¬ 
efits.® Evidence of the increased value of the prop¬ 
erty assessed is not admissible on the question 
whether land assessed was subject to assessment at 
all.4 


89. Ill.—Chicago V. Jerome, 184 N.E. 
92, 301 Ill. 687. 

90L 111.—Carlinville v. Anderson, 136 
N.E. 407, 303 Ill. 247. 

44 C.J. p 713 note 60. 

Benefit to railroad property 
U.S.-^ity of St. Louis v. Senter 
Commission Co., D.C.Mo., 3 F.Supp. 
308, aifirmed Wabash Ry. Co. v. 
City of St. Louis, C.C.A., 64 F.2d 
921, certiorari domed Wabash Ry. 
Co. V. City of SL Louis, Mo., 64 
S.Ct. 88, 290 U.S. 668, 78 L.Ed. 
677. 

91. Ill.—Carlinville v. Anderson, 135 
N.E. 407, 303 Ill. 247. 

92. Ill.—Carlinville v. Anderson, su¬ 
pra. 

93. Ill.—Chicago V. Wolls, 113 N.E. 
696. 274 Ill. 360. 

44 C.J. p 713 note 63. 

Presumption of validity of asaesa- 
ment generally see supra SS 1447- 
1449. 

94i Mass.—^Driscoll v. Northbrldge, 
06 N.E. 69, 210 Mass. 161. 

44 C.J. p 714 note 64. 

9& Ill.—City of Pekin v. Grussi, 170 
N.E. 313, 338 111. 196—Enos v. 
Springfield, 113 III. 65. 

Tenn.—^Drlnnon v. City of Maryville, 
9 Tenn.App. 161. 

44 C.J. p 714 note 66. 

Farttoular objeotloas 

(1) Property owners objecting to 
assessment for street improvements 
had burden to show that ordinance 


was unreasonable to overcome pre¬ 
sumption of validity.—City of Pekin 
V. Grusai, 170 N.B. 313, 338 Ill. 196— 
44 C.J. p 714 note 65 [a] (4>. 

(2) Property owners had burden to 
sustain objection that atroet im¬ 
provement ordinance was InsuflluJunt 
in specification of character, locality, 
and description.—City of I'ekin v. 
Grussi, supra. 

(3) Objecting property owner has 
burden of overcoming presumption 
that all necessary assessment notices 
have been given.—^Frank v. Jeisoy 
City, 141 A. 669, 6 N.J.Mlnc. 446. 

(4) Person claiming exemption 
from assessment must show Hint 
property is clearly exempt within 
constitutional and statutory provi¬ 
sions.—City of Rock Island v. Chlp- 
plannock Cemetery Ass’n, 169 N.E. 
271, 328 Ill. 236, error dismissed 
Chippiannoek Cemetery Ass’n v. City 
of Rock Island, 48 S.Ct. 600, 277 U.S. 
678, 72 L.Ed. 906. 

(6) Other oiijcctlons soo 44 C.J. 
p 714 note 65 |a]. 

98. Ill.—City of Chicago v. Van 

Schtuick Pros. Chemical Works, 161 

N.E. 486, 330 111. 264. 

Tcnn.—^Drlnnon v. City of Maryville, 

9 Tcnn.App. 161. 

44 C.J. p 714 note 67. 

Distaaoes from sewer inlets to man- 
boles 

Testimony by engineer to deter¬ 
mine, from plans for street improvo- 
monts, distances from sower inlets 
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to manholes, was admissible, where 
distances were not shown on plans.— 
City of Pekin v. Grussi. 170 N.E. 313, 
338 Ill. 196. 

Identity of street 

Ill.—City of Chicago v. Galt 169 N. 
E. 731, 337 Ill. 647, certiorari de¬ 
nied Galt V. City of Chicago, 50 
S.Ct. 466, 281 U.S. 767, 74 L.Ed. 
1174. 

Proof that estimate followed ordi¬ 
nance 

Ill.—^Village of Oak Park v. Chicago 
& W. T. Ry. Co., 16C N.B. 476, 326 
111. 438. 

97. Minn.—St. Paul v. Chicago, etc., 
R. Co., 174 N.W. 310, 143 Minn. 
449. 

98: Minn.—St. Paul v. Chicago, etc., 
R. Co., supra. 

99. Ill.—Konlcakoe v. Illinois Cent. 

R, Co., 105 N.E. 731. 268 III. 689. 

44 C.J. p 714 note 60. 

Ballroad property 

U.S.—^Wabash Ry. Co. v. City of St. 
Louis, C.C,A.Mo., 64 F.2d 021, cer¬ 
tiorari denied Wabash Ry. Co. v. 
City of St. Louis. Mo., 64 S.Ct. 

88, 290 U.S. 668, 78 L.Ed. 677. 

1. 111.—Jones V. Chicago. 69 N.E. 

64, 206 111. 374. 

2. III.—Wells V. Chicago, 66 N.E. 

1066, 202 111. 448. 

44 C.J. p 714 note 62. 

3. III.—Sweet v. West Chicago Park 
Com’rs., 53 N.E. 74, 177 111. 402. 

4L 111.—Johnston City v. Chicago, 
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Opinion evidence. Subject to the limitations gov¬ 
erning the admission of opinion evidence in civil 
actions generally, as considered in Evidence §§ 438- 
575, opinion evidence is admissible as to the amount 
of benefit accruing to the property assessed for the 
improvement,® except in cases where the property 
assessed has no “market value” in the sense that 
this term is ordinarily used.® However, evidence 
of this kind should be excluded where it appears 
to be based in whole or in part on consideration of 
improper matter.7 

Original affidavits. Where a statute requires that 
all objections to the report shall be presented to the 
commissioners before the report is presented to the 
court for confirmation, no evidence against the re¬ 
port will be received by the court which was not 
laid before the commissioners in proper time,® but 
original affidavits may be admitted by the court on 


motion for confirmation to uphold the report of the 
commissioners, where there is nothing in the stat¬ 
ute forbidding this practice.® 

c. Weight and Sufficiency 

Tha general rules governing the weight and suffl- 
clenc/ of evidence in civil actions ordinarily are ap¬ 
plicable In Judicial proceedings to confirm an assessment 
for public Improvements. 

In judicial proceedings for the confirmation of 
an assessment for public improvements, the general 
rules governing the weight and sufficiency of evi¬ 
dence in civil actions ordinarily apply.l® In vari¬ 
ous cases the evidence has been held sufficient or 
insufficient!! with respect to particular matters,! 2 
as, for example, the necessity for,!® or reasonable¬ 
ness of,!* the improvement, the inequitable distri¬ 
bution of the cost of the improvement,!® and the 
benefit to the property assessed,!® 


etc.. B. Co., 124 N.B. 668, 289 111. 
407. 

5. 111.—Village of OaJc Park v. Chi¬ 
cago & W. T. Ry. Co., 156 N.E. 
476, 825 Ill. 438. 

44 C.J. p 716 note 66. 

a. Ill.—Chicago v. Chicago City R. 

Co.. 134 N.E. 44. 302 Ill. 57. 

44 C.J. p 716 note 67. 

7- Ill.—City of Chicago v. Van 
Schaack Bros. Chemical Works, 
161 N.E. 486, 491, 830 Ill. 264. 

44 C.J. p 715 note 68. 

“Opmions, to be admissible, must 
result from a consideration of law¬ 
ful elements constituting the bene¬ 
fit."—City of Chicago v. Van Schaack 
Bros. Chemical Works, supra. 

Value based on appearaiLoe 

Testimony relating to value based 
on appearance is not admissible.— 
City of Chicago v. Van Schaack Bros. 
Chemical Works, supra. 

8. N.Y.—^In re Grandview Ave., 165 
N.T.S. 238. 

44 C J. p 715 note 71. 

9. N.Y.—^In re Grandview Ave, su¬ 
pra—^In re William, etc., Sts., 19 
Wend- 678. 

10. Ill.—City of Chester v. Kennedy, 
176 N.E. 430. 344 Ill. 224—City of 
Batavia v. Wiley, 174 N.E. 563, 
342 Ill. 384. 

44 C.J. p 715 note 74. 

View of premises 
Probative force of view of prem¬ 
ises by court or Jury Is to be con¬ 
sidered.—^Village of Majrlssa v. Jones, 
168 N.E. 389, 827 Ill. 180—44 GJ. 
p 715 note 74 [dj (1). 

11. IlL—City of East St. Louis v. 
American Asphalt Roof Corpora¬ 
tion, 162 N.E. 117, 831 Ill. 68. 

44 C.J. p 715 note 74 [a]-[c]. 

12 . BvtAsnee held BOjEaelent 

To establish that paving work 
done by city on existing boulevard 


was repair, with resultant liability of 
city for cost thereof.—^Appeal of 
City of Brie, 167 A. 476, 305 Pa. 
134. 

13. Evldenoa hdld sufilolsiLt 

To establish that foundation for 
street pavement was so unstable and 
subject to landslides as not to Justify 
improvement for which special as¬ 
sessment could be made.—City of 
Chester v. Kennedy. 176 N.E. 480, 844 
Ill. 224. 

Bvldsiios held InsnllLoieat 

To show that improvement was 
unnecessary^—City of Batavia v. 
Wiley, 174 N.B. 553, 342 Ill. 384— 
City of Chicago v. Van Schaack Bros. 
Chemical Works, 161 N.E. 486, 330 
111. 264—Chicago v. Marsh, 87 N.E. 
819, 238 111. 254. ] 

14. Evldeaics held insnlHolsnt 

(1) To show that improvement 
was unreasonable.—^Myers v. Chica¬ 
go, 68 N.E. 1037, 196 111. 591. 

(2) To show that Improvement 
ordinance was unreasonable and op¬ 
pressive.—City of Batavia v. Wiley, j 
174 N.E. 653, 342 Ill. 884—44 C.J. 
p 715 note 74 [b] (S). 

15b Evidence hM tnsnfflolant 
To show that plan of distribution 
of cost of street paving, which as¬ 
sessed side footage of corner lots 
siding on improvement, was Inequit¬ 
able.—City of Batavia v. Wiley, su¬ 
pra. 

Opinion svldenos, based on false 
assumption that lots are benefited 
by street paving In proportion to 
their depth, and on assumption as to 
comparative increases In value of 
comer and Inside lots, did not es¬ 
tablish that city's plan of distribut¬ 
ing cost was Inequitable.—City of 
Batavia v. Wiley, supra. 

13, BvldeiLoe h<ld 8iilllolen.t 

(1) In generaL—City of St. Louis 
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[ V. Senter Commission Ca, 84 S.W 
2d 183, 336 Mo. 1209. 

(2) To support verdict or finding 
that objectors' property was not as¬ 
sessed more than benefited.—City of 
Bast St. Louis v. American Asphalt 
Roof Corporation, 162 N.E, 117, 881 
Ill. 68—^Village of Marlssa v. Jones. 
158 N.E. 389, 837 III 180. 

(3) To sustain finding that widen¬ 
ing street benefited depot property 
to extent of assessment, and assess¬ 
ment did not violate uniformity rule 
—In re Widening East Fourth St. In 
City of St. Paul, 816 N.W. 607, 173 
Minn. 67. 

(4) To support findings that as¬ 
sessments for benefits from con¬ 
struction of trunk sewers exceeded 
special benefits.—In re Belt Line. 
Phalen, and Hazel Park Sewer As¬ 
sessment, 222 N.W. 622, 176 Minn. 
62. 

Evldexiioe held InsnfDLeieiLt 

(1) To show that the benefit was 
equal to the amount assessed — 
Peona v. Peoria R. Co., 118 N.E. 170, 
374 Ill. 48. 

(3) To show that repaving of alley 
would confer any practical benefit on 
railroad right of way by enhancing 
railroad's use.—^Maryland & P. R. 
Co. V. Nice, 45 A.2d 109, 185 Md. 
429. 

Finding of benefits slionld not be 
based on speonlative or remote pos¬ 
sibilities of Increase In reasonable 
market value of property, but on rea¬ 
sonable probability and substantial 
evidence of direct, special, and Im¬ 
mediate increase as sole result of 
proposed Improvement.—City of St. 
Louis V. Senter Commission Co., D.C. 
Mo., 8 F.Supp. 308, affirmed Wabash 
Ry. Ca V. City of St. Louis, C.C.A, 
64 F.2d 921, certiorari denied Wa¬ 
bash Ry. Co. V. City of St Louis, 
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In order to establish a prima facie case for con¬ 
firmation, the city need not offer in evidence the 
petition for confirmation filed in the court.^7 In 
determining the question of benefits the opinion of 
witnesses made without regard to existing condi¬ 
tions and the location and situation of various tracts 
will not support a judgment.^® The court is not 
bound to accept the exact amount testified to as 
benefits by witnesses for either side.^® 

§ 1496. Trial or Hearing 

The general rules governing the trial of civil actions, 
In so far as applicable, control in Judicial proceedings 
to confirm an assessment for public improvements. 

Rules governing the trial of civil actions gen¬ 
erally, in so far as applicable, control in judicial 
proceedings for confirmation of an assessment 
for public improvcments.20 A statute, providing 
that the court shall determine all questions except 
that property is assessed more than it is benefited 
or more than its proportionate share, docs not re¬ 
quire the court to pass on all objections if it finds 
one to be fatal .21 The objectors arc not entilled to 
demand separate trials as a matter of right ,22 and 
such trials should not be allowed where it would in¬ 
volve the same inquiry as to separate pieces of 


property.23 Nevertheless, it is within the discretion 
of the court to grant separate hearings to the' dif¬ 
ferent objectors in proper cases.^^ 

Jwry trwl. In judicial proceedings to confirm an 
assessment no jury trial may be had^s unless a jury 
trial is authorized by constitutional or statutory 
provisionS.26 Thus, under some statutes a party 
objecting to the confirmation of a special assessment 
is entitled to a jury trial on the questions whether 
the property was assessed more than it was bene¬ 
fited and whether it was assessed more than its 
proportionate share of the cost of the improvc- 
mcnt.27 The right to a jury trial may be waived, 
in which case the court passes on the questions of 
fact ordinarily reserved by the statute for the 
jury.^>3 

It is the duty of the jury to decide the issues re¬ 
served for them by the statute under proper instruc¬ 
tions as to the law from the court.^O However, 
before calling a jury to determine the questions 
which the statute declares shall be submitted to 
them, the court must determine all legal questions 
preliminary to the question whether a jury should 
or should not be called and it has no discretion 
to take these questions under advisement until after 


Mo.. 64 S.Ct. 88. 290 U.S. 668. 78 L. Ed. 
677. 

When mhetaatlal doubt exists ajy 
to whether particular property will 
« receive direct, special, and immediate 
benefit by increoao in ri^osonable 
market value roaultingr solely from 
street wideningr, finding should be 
against city seeking recovery of such 
benefit from properly owner.—C?lly 
of St. Louis v. Senior CommiKsion 
Co., D.C.Mo., 3 F.Supp. .308, afllrmed 
Wabash Ry. Co. v. City of St. Louis, 
C.C.A.. 64 P.2d 921, certiorari de¬ 
nied Wabash Ry. Co. v. City of Ht. 
Louis, Mo., 64 S.Ot. 88, 2.00 U.S. 668, 
73 L.Bd. 677. 

17. Ill.—City of Chicago v. GhU, 109 
N.H. 731, 337 Ill. 647, certiorari de¬ 
nied Galt V. City of Chl<'figo, SO 8. 
Ct 466. 281 U.S. 767, 74 L.10d. 1174. 

18. Ill.—Park Uidgu v. >ViHner, 97 
N.E. 841, 253 111. 434. 

44 C.J. p 716 note 69. 

19. Ill.—Oak Park v. Lane, 114 N. 
E. 146, 275 Ill. 420. 

20. Ill.—Goodwlllio v. Lake View, 
21 N.E. 817. 

44 C.J. p 716 note 77. 

Hearing testimony as to amout of 
acsessments 

Judge of circuit court on hearing 
of report of board of aasensment 
commlRsioners must hear testimony 
offered with reapeet to excessive 
amounts of assessments; limiting 
testimony to testimony offered be¬ 


fore. assessment commisHioners and 
testimony affecting commission's Ju¬ 
risdiction was orroneous.—^Kelly v. 
Jersey City, 141 A. 662, 6 N.JMisc. 
4G1, followed in Dimnett Really Co. 
V, Jersey City, 141 A. 6 N.J Misf. 
442. 

Tiew of premises 

(1) The court may in ils dis<*r<- 
llon permit the Jury to vIcm' the 
premises in order to enable, ll better 
to understand the matter in contro¬ 
versy between the parties.—^Vane v. 
Evanston, 37 N.K. 901, 150 111. 616. 

(2) However, the purpose oT such 
view is merely to help the Jury to a 
better understanding nnU appln^u- 
tlon of the evidence and not to fur¬ 
nish it with independent cvldeit<‘e on 
which to base a verdict.—City of 
Chicago V. 'Van 8c.haac.k Rros. t'lieni- 
ical Works, 161 N.E. 486, 330 111. 264 
—Rich V. Chicago, 68 N.E 31)6, 187 
III. 396. 

Wfotlon. to dismiss as confession of 
errors 

City’s motion to dismiss street im¬ 
provement proouedingH wus not con¬ 
fession of errors, whero it was wiUi- 
drawn before ruling by court.—City 
of Chicago V. MeCluer, 171 N.K 737, 
339 Ill. CIO, 638, appeal dismissed 
Foreman Trust & Savings Rank v. 
City of Chicago, 61 S.Ct. 87. 282 U.S. 
906, 75 L.Bd. 797. 

21. Ill.—Highland Pork y. Gail. 114 
N.E. 663, 276 Ill. 24. 
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22. Ill —People V. Carter, 71 N.E 
369. 210 III. 122. 

44 C.J. p 716 nolo 79. 

23. III.—People V. Carter, supra— 
Fagan v. Chicago, 84 111. 227, 

24. Ill.—People V. Carter, 71 N.K. 
369, 210 III. 122. 

44 r.J. p 716 note 81. 

Separate Judgments see infra { 1499 

25. Hearing before court on excep¬ 
tions 

Pa.—Frnaer v. Pittsburg, 41 Pu.Su- 
per. 103. 

44 C.J. p 731 note 58. 

26. HI.—Houston V. City of Chica¬ 
go. 161 K.K. 39G, 191 III. 659. 

Right to jury trial In proceedings 
for assessments for public im¬ 
provements generally hoc Juries S 
69. 

27. Ill.—Houston V. Chicago, 61 N. 
M 306. 191 111. 660. 

44 C.J. p 716 notes 83, 83. 

28. Ill.—Doran v. Murphyshoro, 80 
N.E. 323. 226 111. 614. 

29. 111.—Kankakee v. Illinois, etc., 
R. Co., 100 N.K. 906. 257 Ill. 208. 

44 C.J. p 716 note 84 (fi). 

30. Ill.—Qondwllllo V. Lake View, 
21 NR. 817. 

31. Ill.—Title Guarantee, etc., Co. v. 
Chicagti, 44 NW. 832, 162 Ill. 506. 

44 C.J. p 716 note 87. 
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a trial by jury.®^ Furthermore, only such objec¬ 
tions as question the amount of benefits returned 
against the objectors* premises can create the ne¬ 
cessity for a submission of the assessment to the 
jury.®® 

A different rule applies in respect of proceedings 
to confirm a special tax; here no right to a jury 
trial of the question of benefits exists where by 
statute the determination of the council in imposing 
the special tax is made final on the question of 
benefits.®* 

Questions for court and jury. Where the stat¬ 
ute expressly designates the questions which may 
be submitted to the jury in confirmation proceed¬ 
ings, and provides that the court shall determine all 
other questions, its designation is exclusive and 
no other questions may be submitted to, or de¬ 
termined by, the jury.®® 

Instructions. General rules as to instructions in 
civil actions ordinarily apply in judicial proceed¬ 
ings to confirm an assessment for public improve¬ 
ments.®® 

Verdict and findings. The verdict should com¬ 
ply with the provisions of the statute.®? Where it 
is provided by statute that, if it appears that the 


premises of an objector are assessed more than they 
are benefited, the jury shall so find, a verdict de¬ 
claring that the property is not assessed more than 
it will be benefited or more than the proportionate 
share of the cost of the improvement is sufficient 
without stating that the property was specially ben¬ 
efited.®® If the jury should find that any of the 
property was assessed more or less than it is ben¬ 
efited or more or less than its proportionate share 
of the cost, they should state in their verdict the 
amount or amounts for which the property should 
be assessed.®® Where the jury make reductions in 
assessments of most of the objectors, the court is 
without authority, after discharge of the jury, to 
amend the verdict by making proportionate re¬ 
ductions in the assessment of other objectors;*® 
but the validity of the reductions in the assessments 
by the jury is not affected by the erroneous action 
of the court in reducing the assessment of other 
objectors, the verdict being several as to each of 
the property owners whose assessments were re- 
duced.*i 

While it is essential as a general rule that the 
findings of the court should cover all the issues 
of fact and that they should be sufficient to au¬ 
thorize the judgment entered,*® findings on an is- 


32. 111.—Title Guarantee, etc., Co. v. 
Chicago, supra. 

33. 111.—Goodwlllle v. Lake View, 
27 N.E. 16, 187 Ill. 51. 

3^ Ill.—^Nokomls y. Zepp, 92 N.E. 
809, 246 Ill. 159—^Davls v. Litch¬ 
field, 40 N.E. S54. 155 Ill. 884. 

44 C.J. p 716 note 91 [a]. 

35. Ill.—City of Batavia v. Wiley, 
174 N.E. 553, 342 lU. 384. 

44 C.J. P 716 note 92. 

SenefltB from Improvement 

Only questions for Jury to decide 
In proceedings to confirm special as¬ 
sessment are whether property of 
objector Is assessed more than It is 
benefited by the Improvement, or 
more than its proportionate share of 
the cost of the Improvement.—City 
of Batavia v. Wiley, supra—^Vlllagre 
of River Forest v. Wade, 169 NB. 
173, 337 Ill. 287—Village of Marissa 
V. Jones, 158 N.E. 389. 327 Ill. 180 
—44 C.J. p 716 note 92 [a]. 

ZTeoessity for Improvement 
Jury has no power to determine 
whether the proposed Improvement 
is necessary. The municipal author^ 
itles are the sole Judges of the ne¬ 
cessity for an Improvement.—City of 
Chicago V. Van Bchaack Bros. Chem¬ 
ical Works, 161 N.E. 486, 830 Ill. 
264—44 C.J. p 716 note 92 [b]. 
Assessment not proportionate to 
cost of improvement 
An objection that the assessment 


of certain property was unjust in 
proportion to the cost of the Im¬ 
provement as compared with that of 
other property Is a question of law 
for the court and is not to be sub¬ 
mitted to the Jury.—City of Batavia 
V. Wiley. 174 N.E. 553, 842 Ill. 384— 
Oak Park v. Zwigart, 107 N.E. 158. 
266 Ill. 60. 

36. Ill.—City of Chicago v. Van 
Schaack Bros. Chemical Works, 
161 N.E. 486, 330 Ill. 264. 

44 C.J. p 717 note 94. 

Instraotions held proper 

In proceeding to confirm sidewalk 
assessment. Instruction that only Is¬ 
sue was whether property was as¬ 
sessed more than benefited or more 
than proportionate share was prop¬ 
er against contention that It did not 
differentiate between special and 
general benefits.—City of Chicago v. 
Van Schaack Bros. Chemical Works, 
supra. 

Xostroctions held properly refnsed 
Instruction to find for objector to 
sidewalk assessment If sidewalk 
would not be used to ajiy substan¬ 
tial extent for access to property 
assessed was properly refused.— 
City of Chicago v. Van Schaack Bros. 
Chemical Works, supra. 

lilmltlTig Jury to enrldenoe 
Ill.—City of Chicago v. Van Schaack 
Bros. Chemical Works, supra. 
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Ulsleadlng InstmotioiL 
In proceeding to confirm sidewalk 
assessment, Instruction to consider 
esthetic effect of proposed Improve¬ 
ment states correct rule of law, but 
may be misleading under Incompe¬ 
tent evidence.—City of Chicago v. 
Van Schaack Bros. Chemical Works, 
supra. 

37. Stating benefit to each poxoel of 
land 

Objectors may not complain be¬ 
cause court did not submit a form of 
verdict requiring Jury to set down 
after each parcel of objector's land, 
as described, amount Jury thought 
properties would be benefited where 
form of verdict presented Issues In¬ 
volved.—Village of River Forest v. 
Wade, 169 N.E. 173, 337 Ill. 287. 

3& Ill.—^McLennan v. Chicago. 75 
NE. 762, 218 Ill. 62. 

39. Ill.—Illinois Cent. R. Co. v. Chi¬ 
cago, 30 N.E. 1036, 141 111. 509— 
Walters v. Lake, 21 N.E. 556, 129 
Ill. 23. 

40. Ill.—Belleville v. Mitchell, 112 
N.E. 368, 273 Ill. 136. 

41. Ill.—Belleville ▼. Mitchell, su¬ 
pra. 

42. Minn.—^In re Mississippi River 
Boulevard, 211 N.W. 9* 169 Minn. 
231. 
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sue not determinative of the case are not essential.^^ 

Assessments to pay for land condemned for im¬ 
provement. The hearing provided for the confirma¬ 
tion of assessments for benefits from such improve¬ 
ments constitutes a separate proceeding from the 
proceeding to condemn land for the improvement, 
although both the condemnation proceedings and 
the assessment were authorized by the same ordi¬ 
nance,** and it is accordingly held that the ques¬ 
tion whether one’s land is benefited by the im¬ 
provement cannot be determined in the condemna¬ 
tion proceedings but only at the hearing for the 
confirmation of the assessment.*^ 

Rehearing may be denied even where the pro¬ 
ceedings present a case in which the ordinary rules 
relating to new trials of actions apply, where the 
objectors did not act with due diligence.** 

§ 1497. Scope of Inquiry and Powers of 
Court 

a. In general 

b. Territory included in assessment dis¬ 

trict 

c. Apportionment of cost between city 

and property owners 

d. Apportionment of cost between prop¬ 

erty owners 

e. Benefits to property assessed 

a. In General 

In Judicial proceedinas to confirm an assessment for 
public improvements, such inquiry may be made as Is 
authorized by statute. 

The scope of inquiry in judicial proceedings to 
confirm a special assessment or tax is largely a 


§ 1497 

matter of statutory regulation,*^ and, in passing 
on objections to confirmation, the court must keep 
within the issues raised by the objections.** The 
court may consider objections based on various 
grounds,*® such as that the council was without 
authority to pass the ordinance which constituted 
the foundation of the confirmation proceedings;®® 
that the improvement is not a local improvement 
for which an assessment may be levied that 
the council has abused its discretion in determining 
the nature and character of the improvement and 
when it should be made and the manner of its con¬ 
struction;*® that the ordinance designating the 
material to be used in making the improvement was 
so oppressive and unreasonable as to be void;®® 
that contrary to express statutory provision differ¬ 
ent parts of a single lot owned in severalty were 
assessed as an entirety;** that a tract of land 
owned by one person was arbitrarily divided and 
each part separately assessed ;** and that the meth¬ 
od of assessment adopted was adopted for the pur¬ 
pose of evading statutory requirements as to pub¬ 
lication of the improvement ordinance.®* So it 
has been held that, if by reason of misrepresenta¬ 
tions by the council that a property owner’s prop¬ 
erty is exempt from assessment he should fail to 
appear before the commissioners in respect of the 
assessment, or before the court on motion to confirm 
the report, the court has inherent power to reopen 
the matter.*'^ 

On the other hand, various objections will not 
be considered by the court,** such as that property 
assessed had been previously assessed for other im¬ 
provements.*® Damages claimed by a properly 
owner by reason of the improvement cannot be dc- 
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43. Minn.—^In re Miesisslppl Hlver 
Boulevard, supra. 

44 C.J. p 717 noto 1. 

44. Wash.—Seatlle v. McBlwaln, 

134 P. 1089, 75 Wash. 376. 

Hearing in condemnation prooned- 
Ings see Bminent Domnin S8 267- 
270. 

Proceedings to condemn land nnd 
special assossmont proceedings os 
separate see lOmincnt Domain $ 
209. 


Wash.—Spokane v. Curtiss, 120 P. 
70, 66 Wash. 665. 

49. Bight of municipal oorporatlon 
to moke Improvement 
Ill.—Meehan v. Granite City 3»ark 
Dlst., 179 N.lfl. 831, 347 HI. 364. 
Construction In accordance with or¬ 
dinance 

Statute requiring flling of certifi¬ 
cate of cost of improvement removed 
power of board of loenl improve¬ 
ments to detormino whether local im¬ 
provement was constructed In ne- 
cordanco with improvement ordi¬ 
nance and conferred such power on 
court wherein asscssmi^nt had been 
conllrmed.—People ex rel. Montgom¬ 
ery v. Townsend, 185 N.IQ. 694, 352 
111. 264. 

60. 111.—Chicago V. Farwell, 103 H. 
H. 606. 260 Ill. 666. 

44 G.J. p 738 note 26. 

61. 111.—Waukegan v. DoWolf, 101 
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N.I3. 632, 268 HI. 574, 46 L..R.A..N. 
H., 918, Ann.Ca.s.1914D 638. 

44 C.J. p 7ta note 27. 

62. Ill.—l»i»oplfi V. Omen, 124 N.K. 
860, 290 Ill. 69. 

63. Ill.—l.iamb V. Chicago, 76 N.W. 
343, 219 III. 229. 

64. Ill.—^Naplemlskl v. West Chica¬ 
go IWk Corners, 103 N.TO. 647, 260 
Ill. 628. 

5& Ill.—Brooks V. Ghieago, 48 N.K. 
136, 168 Ill. 60. 

66. Ill.—Nelson v. Chicago, <63 N 16. 
738, 196 ril. 390. 

67. N.Y.—In re Boulevard, 173 N.Y. 
S. 28, 185 APP.D1V. 316. 

68. Question as to quaUfloatlonB of 
olty engineer may not he nilHf^d.— 
ITclple V. Washington, 7c N.I6. 864, 
219 111. 604. 

58, Wash.—In ro Ninth Avo., Ill I*. 

61, 79 Wash. 67-1. 

44 O.J. P 718 nolo 34. 


46. Wash.—Seattle v. MclOlwoln, 
supra. 

Wash.—^In ro Orcas St., etc., 161 
P. 606, 87 Wash. 218. 

44 aJ. p 708 note 27. 

4Kr. Pa.—^Lowor Chichester Tp. v. 

Heberts, 162 A. 4<60, 308 I’a. 106. 
Wash.—City of Spokane v. Onstlne, 
140 P. 1. 86 Wash. 4. 

48l N.T.—^In re Washington Park, 
8 N.Y.Super. 288. 
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termined in proceedings for the confirmation of 
an assessment to pay for it.®® So, also, the legal 
existence of the board of local improvements which 
signed the recommendation for constructing the 
improvement and the ordinance and estimate of 
cost cannot be attacked by property owners on ob¬ 
jections to confirmation of special assessments.®^ 
In the absence of fraud or mistake on the part 
of those appointed by law to estimate the cost of 
improvement, the property owner cannot interpose 
as a defense to confirmation proceedings that the 
actual cost will be less than the estimated cost be¬ 
cause after the improvement is completed in ac¬ 
cordance with the ordinance the property owner 
cannot be compelled to pay more than its actual 
cost.®® 

Triznal objections. Where the amount of the as¬ 
sessment objected to is so small in proportion to 
the cost of the entire improvement that it falls 
within the maxim, De minimis non curat lex, the 
objection will not be considered.®® 

Necessity for improvement. In proceedings to 
confirm a special assessment for an improvement, 
the reasonableness of the council’s determination 
as to the necessity of the improvement will be 
passed on in a proper case ;®^ but an objection that 
the improvement is not necessary will be overruled 
where no evidence is introduced to show that the 
improvement ordinance is void because it is unrea¬ 
sonable.®® In proceedings to confirm a special tax 
the court is without power to review the determina¬ 
tion of the council that the improvement for which 
the tax was assessed is necessary, the determination 
of the council being conclusive.®® 

b. Territory Included in Assessment District 

In a Judicial proceeding to confirm an aaeessment, 

60. WajBh.—Spokane v. Onstlne, 149 
P. 1. 86 Wash. 4. 

44 C.J. p 718 note 86. 

Remedy for damages see supra S 
1219 et seQ. 

61. IlL—Nokomls v. Warsing, 129 
KB. 71, 295 Ill. 414. 

62i Ill.—Chicago v. Davis, 97 N.B 
700, 253 Ill. 404—Danforth v. Hins¬ 
dale, 62 N.B. 877, 177 Ill. 579. 

63. Ill.—Chicago v. Wilahire, 87 N. 

B. 883, 238 Ill. 317. 

44 C.J. p 719 note 40. 

GL Dl.—Chicago v. Municipal Bngi- 
neerlng, etc., Co., 127 N.B. 66, 292 
IlL 614. 

CoBcluslveness of determination by 
council, etc., of necessity general¬ 
ly see supra S 1323. 

65. Ill.—Clark V. Chicago, 78 N.B. 

868, 214 IIL 318. 


the judgment of the assessment offlclals as to what prop¬ 
erty shall be Included In the assessment district will not, 
In some Jurisdictions, be Inquired Into In the absence of 
fraud. 

In some jurisdictions in a judicial proceeding 
to confirm an assessment for public improvements 
the judgment of the assessment officials as to what 
property shall be included and w^hat omitted from 
the assessment district will not be inquired into 
in the absence of fraud.®'^ It has been held in pro¬ 
ceedings to confirm an assessment roll that the 
court in reviewing the assessment cannot direct 
the exact limits of territory that should be included 
in an assessment district;®® and as a general rule 
the limits of the special assessment district as 
fixed by the commissioners will not be disturbed 
in the absence of evidence showing arbitrary ac¬ 
tion on their part,®® or that they have acted fraud¬ 
ulently,*^® or have proceeded on a fundamentally 
wrong basis.^i 

Nevertheless, the court, under statutory author¬ 
ity to review, revise, modify, set aside, or con¬ 
firm an assessment roll, can order the inclusion of 
property arbitrarily omitted from the assessment 
which is manifestly within the area of benefits 
and the court is not bound by a declaration in the 
initial ordinance that the property included in the 
district is the only property to be specially bene¬ 
fited by the improvement,*^® and, on the other hand, 
it can order that property included in the district 
be omitted and excluded therefrom where it is man¬ 
ifest that it cannot be specially benefited, 74 which, 
it has been said, is not the substitution by the court 
of an entire new district or area of benefits,^® 

c. Apportionment of Cost between City and 
Property Owners 

In a Judicial proceeding to confirm an asseesment for 

Wash.—Seattle v. Puget Sound 
Tract., etc., Co., 158 P. 262, 91 
Wash. 567. 

ee. Wash.—^In re Ninth Ave., 141 P. 
61, 79 Wash. 674—Spokane v. 

Miles, 181 P. 206, 72 Wash. 571. 
TO. Wash.—Spokane v. Miles, supra. 

71. Wash.—Spokane v. Miles, supra. 

72. Wash.—^Horton Inv. Co, v. Seat¬ 
tle, 162 P. 989. 94 Wash. 656, L..R. 
A.1918C 194. 

44 C.J. p 719 note 66. 

73. Wash.—^Horton Inv. Co. v. Seat¬ 
tle, supra—^Bggerth v. Spokane, 
157 P. 869, 91 Wash. 221. 

74. Wash —Seattle v. Puget Sound 
Tract, etc.. Co., 168 P. 262, 91 
Wash. 567. 

75. Wash*—Seattle v. Puget Sound 
Tract., etc., Co., supra. 


66L Ill.—Carlinville v. Anderson, 135 
N.B 407, 803 Ill. 247—Rock Is¬ 
land V. Marshall. 104 N.B. 1008. 263 
Ill. 133. 

67. Ill.—^Latham v. Wilmette, 48 N. 
B. 311, 168 Ill. 158. 

Conclusiveness o£ determination by 
council, etc., as to boundaries of 
assessment district generally see 
supra S 1367. 

Direct actions attacking validity of 
district or to enjoin Interference 
therewith see supra 5 1368. 

Motloa for oonflxmatioa 

It has been held that exercise of a 
board's discretionary power In de¬ 
termining an assessment area will 
not be reviewed on a motion for con¬ 
firmation, but only in some direct 
proceeding against the board—^In re 
Cotton St., 151 N.T.S. 689. 
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public Improvements the decision of the city authorities in 
the matter of apportionment of the cost between the city 
and the property owners may be reviewed to the extent 
authorized by statutory or charter provisions. 

The decision of the city authorities in the mat¬ 
ter of the apportionment of the cost of the improve¬ 
ment between the city and the property owners 
may be reviewed in a judicial proceeding to con¬ 
firm an assessment to the extent authorized by 
statutory or charter provisions^® In proceedings 
to confirm a “special tax,” the court is without 
power to review the decision of the city authorities 
in the matter of the apportionment of the cost of 
the improvement between the city and the prop¬ 
erty owners and, as a consequence of this rule, 
the court is without power to make an order that 
a deficiency caused by deductions of particular as¬ 
sessments of a special tax shall be taxed against 
the city.^® On the other hand, in proceedings to 
confirm a “special assessment,” the decision of 
the city authorities as to whether a part of the ex¬ 
pense of the improvement shall be assessed against 
the city and if so, how much, is subject to review 
by the court and it is the duly of the court to 
do so when its power in that respect is invoked 
by proper objections,®® and, if the facts warrant it, 
to revise and change the distribution of the cost 
of the improvement between the city and the prop¬ 
erty owners so as to make the assessment a just 
and equitable onc.®l 

d. ApportionmeiLt of Cost between Property 
Owners 

In confirmation proceedings in some Jurisdictions the 
court will set aside an assessment where it is clearly 
shown that property assessed for the same amounts was 
not equally benefited. 

It has been held that the court, in confirmation 
proceedings, will set aside an assessment where it 
is clearly shown that property assessed for the 
same amounts was not equally benefited.®® How¬ 
ever, it has also been held that the court, in pro¬ 


ceedings to confirm a special assessment, must em¬ 
panel a jury to determine whether land of a parly 
objecting to the assessment has been assessed more 
than its proportionate share, as considered supra 
§ 1496a; but in proceedings to confirm a special 
tax the question of the proportionate shares of the 
cost of an improvement as between different tracts 
of land assessed cannot be tried.®® 

e. Benefits to Property Assessed 

In a Judicial proceeding to confirm an assessment 
for public improvements, the determination of the com¬ 
missioners as to what property Is benefited and the ex¬ 
tent of the benefits Is subject to review. 

The determination of the commissioners as to 
what property is benefited by the improvement and 
the extent of the benefits is open to review on ap¬ 
plication for a judgment to confirm the assess¬ 
ment,®^ although, in the absence of fraud or of 
some of the other grounds authorizing modifica¬ 
tion or vacation of assessments, their determina¬ 
tion generally will not be disturbed.®® An ordinance 
providing for improvements to be paid for by spe¬ 
cial assessment will not be declared unreasonable 
and void because the cost of the improvement in 
proportion to the value of the property subject to 
the assessment is very great when it appears that 
the improvement will benefit the property to the 
extent of the assessment.®® It has been held, how¬ 
ever, that on exceptions to a report of viewers the 
court will not determine the question of the amount 
of benefits attaching to abutting properly.®*^ 

§ 1498. Nature and Extent of Relief Granted 

The court may grant such relief In proceedings to 
confirm an assessment for public Improvements as Is 
authorized by statutory or charter provisions. 

In judicial proceedings to confirm an assessment 
for public improvements, the court may grant such 
relief as is authorized by statutory or charter pro¬ 
visions.®® Thus, the court may set aside and annul 


76. N.T.—Matter of Albany TTciffhtH 
Realty Co., 147 N.Y.S. 955, 162 App. 
Dlv. 647, offlrmfd 107 N.TC. 1073, 
213 N.T. 663. 

41 C.J. p 719 noton'66, G7. 

Oonoluaivencfls of apportlonmont bo- 
tweon city and property owners 
see nupra 5 1419. 

77. Ill.—Carllnville v. Anderson, 135 
N.B. 407, 803 Ill. 247. 

44 C.J. p 719 note 60. 

7a Ill.—Carllnville v, Anderson, 
supra. 

79. Ill.—^Lovlnfrton v. Gregory, 122 
N.E. 604, 287 111. 169. 

44 C.J. p 719 note 62. 

SO. III.—^Mercy Hospital v. Chicago, 
58 N.S). 853, 187 Ill. 400. 


81. 111.—Crahnm v. ChiciiRo, 68 N-IC 
393, 187 111. 111. 

82. Wanh.—Spokane v. Foniioll, 136 
\\ 211, 75 Wash. 417. 

CoiiclusivcnosH of apportionment of 
oohL liGlwcon property owniTh sec 
HUpra 5 1436. 

83. Ill.—Kniikakoo v. IlIintUK (.'out. 
R. Co., 105 N.E. 731, 2G3 Ill. 589. 

44 C.J. p 720 note 72. 

84. K.y.—Matter of Eant One Hun¬ 
dred & Thirty-Sixth St., Ill N.Y.S. 
916, 127 App-Dlv. 672. 

Wanh.—In re Western Avo., 161 r. 
381. 93 Wanh. 472. 

88. Ill.—Latham v. Wilmette, 48 N. 

PI. 311, 168 111. 153. 

44 C.J. P 720 note 77. 
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ConcIiiaivoiioHH as to bonoflts to prop¬ 
erty nHHensed see supra S 1375. 

Urounds for modlfleation or vacation 
SCO Hiipra S 1490. 

88. Ill.—Snydacker v. West Ham¬ 
mond, 80 N.B. 93, 325 Til. 154. 

87. 1*0.—In re West Market SI. 
J»avlnff, 136 A. 6.*I3, 288 Pfi. 123— 
Murdoch v. City of PlttHburgh, 72 
A. 701, 223 Pa. 283. 

Gonoluiona of vlovers is final on 

question of benefits In the absenco 

of irregularity In the prooi>i>(llngH be¬ 
fore them.—In re West Market St. 

Paving, 135 A. 633, 288 Pn. 123, 

88. Ill.—City of Kankakee v. Il¬ 
linois Cent. R. Co., 101 N.M. 592, 
258 111. 368. 
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the assessment altogether, or modify, amend, or 
recast it, so as to make a just and equitable assess¬ 
ment,8® or refer the assessment to the same or new 
commissioners for revision or correction,®® or make 
a new assessment.® ^ 

Under the foregoing statutory and charter pro¬ 
visions the court has power to modify an appor¬ 
tionment of the assessment as between the property 
owners and the city,®® and, in a proper case, should 
do so and not dismiss the petition by reason of 
the inequitable apportionment of the cost of the im¬ 
provement between the public and property own¬ 
ers.®* So, also, a court may reduce an assessment 
when it is excessive,®^ or when, after the filing 
of the assessment roll, a portion of the cost of the 
improvement is otherwise provided for,®® and may 
strike property from the assessment roll on the 
ground that it is exempt from assessment,®* or 
that by reason of its location it is not subject to 
the particular assessment,**7 or because no benefit 
accrued to it.®* So, the court has power, where 
a tract of land owned by one person is arbitrarily 
divided and each part separately assessed, to order 
that the sum of the assessments shall stand as one 
assessment against the tract.®® 

On the other hand, provisions of this character 
authorizing relief must be followed with substan¬ 
tial strictness.^ The court has no authority to make 
the improvement another and different one from 
that originally provided for, on recasting the assess¬ 
ment;® nor has it power to bring into the assess¬ 
ment property not included in the roll except on 
notice and the same opportunity to be heard as is 

Minn.—^In re Mississippi River Boul¬ 
evard In City of St. Paul, 211 N. 

W. 9, 169 Minn. 231. 

89. Minn.—^In re Mississippi River 
Boulevard in City of St. Paul, su¬ 
pra. 

44 C.J. p 720 note 80. 

9a N.J.—State v. HotallngTi 44 N.J. 

Law 847, affirmed 46 N.J.Law 207. 

44 C.J. P 720 note 81. 

91. Colo.—^Phipps V. Denver, 140 P. 

797, 57 Colo. 205. 

44 C.J. p 720 note 82. 

Reassessment see Infra S 1541. 

Supplemental assessment see Infira 
S 1559 et seq. 

92i Wash.—^In re Pike St., 85 P. 45, 

42 Wash. 551. 

44 ajr. p 720 note 83. 

98. IlL—^Bradley v. Mew York Cent. 

R. Co., 116 N.R 640, 277 111. 608. 

94L IIL—^Downers Grove v. Findlay, 

86 K.E. 782, 237 lU. 968. 

44 C-J. p 720 note 85. 

Badnotloa on InstaUneats not due 
Under statute, reduction in special 


given in case of an original assessment.* Where 
a charter provides that, on exceptions to the re¬ 
port of commissioners to assess the damages and 
benefits in proceeding to establish a street being 
sustained, the court shall allow a new appraise¬ 
ment, the court may nevertheless dismiss the pro¬ 
ceedings where the city council refuses to have such 
an order made.^ 

Where an assessment roll is recast, there must 
be a new trial and a new order of confirmation, 
since a judgment entered on one’s property with¬ 
out his having had notice of the proceedings in 
which the judgment was entered and without his 
having had an opportunity to be heard cannot be 
enforced.® 

§ 1499. Judgment or Order 

a. In general 

b. Vacation 

a. In Gleneral 

In Judicial proceedinga to confirm an acaeasment for 
public Improvements the general rulea governing judg¬ 
ments and orders ordinarily are applicable. 

General rules governing judgments and orders 
ordinarily are applicable in judicial proceedings 
to confirm an assessment for public improvements.® 
Where the ordinance providing for the improve¬ 
ment is invalid, a judgment or order confirming 
the assessment is likewise void.*^ The judgment of 
confirmation of an assessment, at least in the 
case of individual property owners, is a judgment 
in rem against the property benefited by the im¬ 
provement.* In order that a judgment confirm- 

E. 92, 801 Ill. 587—McChesney v. 
Chicago, 69 N.E. 38, 205 Ill. 638. 
a Ill.—^Thayer v. Village of Down¬ 
ers Grove, 16 N.B.2d 717, 369 111. 
834. 

fadgineiat of ooiiOrmatloa heia not 
void 

Ill.—^Village of Broadview v. Dlan- 
ish, 167 N.E. 106. 835 Ill. 299, ap¬ 
peal dismissed and certiorari de¬ 
nied Dlanish v. Village of Broad¬ 
view, 50 S.Ct 67, 280 U.S. 618, 74 
L.Ed. 588. 

Gonsml or special benefits 
Judgrment confirming assessments 
for special improvement under char¬ 
ter relating to a major street plan 
was not Invalid on ground that ben¬ 
efits assessed against property own¬ 
ers Included In the plan were gener¬ 
al rather than local or special.—City 
of St Louis V. Franklin Bank, 173 
S.W.2d 837. 851 Mo. 688. 

7. Ill.—City of Des Plaines v. 
Boeckenhauer, 50 N.E.2d 483, 383 
Ill. 475. 

8. Ill.—Saline Branchi Drainage- 


assessment should be made ratably 
only on installments not due.— 
GJellefald Const. Co. v. City of South 
Beloit, 183 N.E. 211, 350 Ill. 360. 

96. Ill.—Thompson v. Highland 
Park, 68 N.E. 338, 187 Ill. 265. 

9a Minn.—St. Paul v. Chicago, eta, 
R. Co., 174 N.W. 810. 143 Minn. 449. 

97. Ill.—Kankakee v. Illinois Cent 
R. Co., 101 N.E. 692. 268 Ill. 368. 

44 C.J. p 721 note 88. 

9a Minn.—^In re Concord St. Paving 
Assessment, 181 N.W. 859, 148 
Minn. 329. 

9a Ill.—Brooks v. Chicago, 48 N.E. 
136, 168 Ill. 60. 

1. La.—^In re Rofflgnac St, 4 Rob. 
357. 

a Ill.—Chicago V. Hill, 96 N.E. 223, 
261 Ill. 602. 

a Ill.—^Kankakee v. Illinois Cent. 
R. Co., 101 N.E. 593, 258 Ill. 368. 

4. Mo.—St. Louis V. Weber, 41 S. 
W. 965, 140 Mo. 516. 

5. Ill.—Chicago V. Jerome, 134 N. 
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ing an assessment against property owned by pri¬ 
vate individuals may be rendered enforceable by 
sale of the property, the property must be so de¬ 
scribed in the judgment that it can be identified 
and located.® The judgment need not direct the 
clerk of the court to certify the assessment roll 
and judgment to the city clerk.^® 

Where separate objections to the confirmation 
of an assessment are filed, it is proper to enter 
separate judgments of confirmation,!^ and separate 
judgments may be entered confirming the same as¬ 
sessments as to different pieces of land.!® Separate 
judgments on different days may be rendered in 
the same confirmation proceedings.!® The court 
is not required to determine what portion of the 
benefits derived from the improvement will be en¬ 
joyed by the lessee of the property assessed and 
what portion by the owner of the fee, and to cu¬ 
ter separate judgments as to each.!^ 

Signature. An order confirming a special as¬ 
sessment properly entered on the docket of the judge 
holding court and properly transcribed in the clerk’s 
record docs not require the judge’s signature.!® 

Surphisage. Where the record of the court in 
which the proceedings were brought showed that 


the order of confirmation was duly entered on a 
judicial day at the time when the court was in ses¬ 
sion, a recital in the order that it was made as of 
another day must be disregarded as surplusage.!® 

Entry. A judgment of confirmation cannot be 
entered before the day fixed by the court and on 
which date the property owner had been notified.!^ 
The filing of the order of confirmation in the tax 
collector’s office without first having been entered 
in the minutes of the court as required by stat¬ 
ute is a mere procedural defect.!® 

b. Vacation 

A Judgment or order confirming an assessment for 
public improvements may be vacated by the court on 
proper grounds. 

As in the case of judgments or orders in civil 
actions or proceedings generally, a judgment or 
order confirming an assessment for public improve¬ 
ments may be vacated by the court on proper 
grounds.!® I'hus, a judgment or order of confirma¬ 
tion may be vacated by the court on the ground of 
mistake,®® fraud,®! or excusable neglect,®® except 
where by statute the court acts not as such but as 
commissioners appointed by the legislature, in which 
case the report, being once confirmed, becomes 


Dlst. V. tJrbana-Champaign Sani¬ 
tary Diflt., *60 N.RSd 251, 395 Ill 
26, 167 A.L.R. 1210—^Hoohamor v. 
Village of Elmwood Park, 198 N. 
E. 346, 361 III. 422, 102 A.L..R. 196. 
44 C.J. p 721 note 31 
imiilclpal or other pilbUc corpora^ 
tlons 

(1) A Judgment conarming anHOHS- 
ment for bonofltn accruing Lo munlri- 
p.allty or publicly owned proporly 
creates no Hen on the property, 
which cannot be Hold for nonpay¬ 
ment of aHsessment, but la in olTocL 
a Judgment In perHonnm.~Salino 
Branch Drutnage Dlst. v. Urbana- 
Champatgn Sanitary Dint., 69 N‘.J0.2d 
251, 395 Ill. 26, 167 A.L.H. 1310. 

(2) Personal llabJlity for aHHcHs- 
ment sco Infra Sg 1649-1662. 

9l 111.—Saline lironch I^ralnage 
Dint. V. Urbana-Champalgn Sani¬ 
tary Dlst., supra. 

la Ill.—Ziegler ▼. People, 40 N.E. 
607, 166 111. 133. 

11. Ill.—^Andrews v. People, 41 N.E. 

1021, 15S Ill. 477. 

44 C.J. p 721 note 97. 

ISL Ill.—Beach V. People, 41 N.E. 
1117, 157 III. 669. 

13. 111.—Bliss y. Chicago, 41 N.E. 
160, 166 Ill. 684. 

44 C.J. p 721 note 99. 

14. Ill.—Chicago Union Tract. Co. v. 
Chicago, 68 N.E. 619, 204 111. 863. 
followed In Chicago Union Tract. 


Co. V. Chicago, 69 N.E. 803, 207 
Ill. 607. 

16. III.—People V. Ward, 111 N.E. 
557, 272 Ill. *66. 

16. III.—People V. Ward, supra. 

17. Ill.—Chicago V. Crozer, 92 N.E 
947, 246 Ill. 611. 

18. N.J.—Prank v. Jernt'y City. 141 
A. 6G9, 6 N J.M1HC. 446. 

19. 111.—^Moline V. Chicago, etc., It. 
Co.. 104 N.E. 204, 262 Ill. 52. 

Ounelunivenens of order of conllrnui- 
liun an against collateral attack 
SCO infr.'i g 1500. 
mragnlarLties 

(1) Order conArming aaneH.sm(*iit 
may 1»«! not aside on ground of ir¬ 
regularity.—^In ro New York, 49 N.lf. 
150. 

(2) ObJocUnnn to regularity of lo¬ 
cal usnesHment prooeudingH afford no 
ground fur vacating Judgment C(»n- 
Arming aHHensment or netting OHide 
order overruling objeetlunn.—Village 
of ba Gmngu Park v. HeHS, 163 N.E. 
672, 333 Ill. 236. 

XSodlfloatton by olty oomptroller 
Statutes giving city comptroller 
certain limited powom to vacate and 
levy local Improvement asscnnnientH 
do not authorize him to modify lus- 
sessments conflrmed by court of rec¬ 
ord.—Economy Holding Corporation 
v. Berry, 256 N.Y.S. 20, 234 App.Div. 
214. 


'Vaoatlo]i, adttar Issniuyoe of bonds 
Under nomo Htatuten, after bondn 
have b(M*n insuod, no Judginent of oh- 
Hennment may be vacated or modl- 
Ai'd without the consent of the con¬ 
tractor and bondholders. 

U.R.—City of JaekHonvlllo v. Bank- 
orH bife Co.. C.C.A.III., 90 P.2d 141. 
111.—Wilmette Slate Bank v. City of 
Des Plalnea, l8l N.E. 696, 349 Ill. 
106. 

Direct attack 

A ia‘tItlon by property owners in 
Hpeclal iLssesHment proceeding, neck¬ 
ing to have municipal urdinunee pro¬ 
viding for special anscssmemt and 
judgment of county court conArming 
the asRcsHment d(>clared void as to 
owners' property, oonnlfluted a di¬ 
rect attack on the Judgment of con- 
Armution, and, hence, evidence wan 
admissible to show that Jurisdiction¬ 
al fact stated In ordin.aiice that own¬ 
ers' property was within city wan 
untrue.—<11 Ly of Dos I’lainos v. 
Bneekenhauer, 60 N.E.2d 483, 383 
Ill. 476. 

SM), Ill.— UosHVllle V. Smith, 100 N. 

PJ. 292, 256 Til. 303. 

N.Y.—In ro New York, 49 N.Y. 150 

91. Ill.— UoHHVllle V. Smith, 100 N. 

K 292, 2.56 111. 202. 

N.Y.—In re New York, 49 N.Y. 150. 

88. Ill.—^Mollnfk V. Chli'ngo, etc., It. 

Co., 104 N.14. 204, 202 111. 62. 

44 C.J. p 723 note 26. 
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irrevocable unless it is voluntarily waived by all 
parties concerned.^ The power of the court to 
vacate the judgment or order is not affected by 
a statute providing that the report when confirmed 
shall be “final and conclusive”^^ or by a statute 
providing that the judgment shall be final and sub¬ 
ject to review only by appeal or writ of error.25 
On the other hand, where the court has made 
an order of confirmation, it has no power to set 
aside the order “on equitable principles” on the ap¬ 
plication of parties who have failed to object to 
confirmation of the report within the time limited 
by statute in such case the statute, rather than 
equitable principles, governs.'®^ The jurisdiction 
to reopen or vacate an order of confirmation may 
be exercised only while the cause remains under 
the court’s control, provided the moving party 
uses the first opportunity he has of presenting his 

case.28 

Temi at which judgment fnay be vacated. Under 
general rules a judgment or order of confirmation 
ordinarily can be set aside only at the term at which 
it was rendered and not at a subsequent term;^^ 
and this is so notwithstanding an agreement en¬ 
tered into between the parties before the judgment 
was entered that this course might be pursued.^o 
However, where the parties interested voluntarily 
enter their appearance at a subsequent term and 
consent to the vacation of the judgment, the court 
may be thus invested with jurisdiction to make 
such order,Si but, if jurisdiction is so acquired, it 

23. N.T.—^In re New York, 6 Cow. 

671. 

24. N.Y.—In re New York, 49 N.Y. 

160. 

44 C.J. p 723 note 28. 

25. Ill.—Rossvllle v. Smith, 100 N. 

E. 292. 256 Ill. 302. 

44 C.J. p 723 note 29. 

20. Fft.—Thomas v. Hellertown, 78 
Fa.Super. 625. 

27. Pa.—Thomas v. Hellertown, su¬ 
pra. 

20, N.J.—City of Newark v. Smith, 

197 A. 718, 120 N.J.Law 66. 

28. Ill.—Thayer v. Village of Down¬ 
ers Grove. 16 N.E.2d 717, 369 Ill. 

884—Washington v. City of Des 
Plaines, *176 N.E. 915, 344 lU. 613— 

Village of Ia Grange Park v. Hess, 

168 N.E. 672, 832 IIL 236—Village 
of Dolton V. S. Ellen Dolton Es¬ 
tate. 162 N.E. 214, 831 111. 88-Clty 
of Chicago v. Nodeck, 67 N.E. 39, 

202 Ill. 267. 

44 CLJ. p 723 note 88. 

Effect of iMaeftt to landowner 
Liandowners allegedly benefited by 
erroneous order vacating assess¬ 
ments were not thereby precluded 
from ch al len ging error, where court 


is essential to the validity of any order made that 
jurisdiction should be shown by the record.^* It 
has also been held that, where the court had juris¬ 
diction to render a judgment of confirmation, the 
court may at a subsequent term correct mere clerical 
errors in the judgment which was the result of 
carelessness of the person who wrote up the judg- 
ment.S3 

The judgment may be vacated after the expira¬ 
tion of the term at which it was rendered where 
the court was without jurisdiction®^ or where the 
judgment was obtained by fraud.®® 

§ 1500. -Operation and Effect 

The general rules governing the operation and effect 
Of Judgments and orders ordinarily are applicable to 
judgments and orders In judicial proceedings for the con¬ 
firmation of assessments for public Improvements. 

Rules governing the operation and effect of judg¬ 
ments and orders generally apply to judgments and 
orders in judicial proceedings for confirmation of 
assessments for public improvements.®® The gen¬ 
eral rule that, where the court has jurisdiction of 
the parties and of the subject matter, its judgment, 
imless reversed or annulled in a direct proceeding, 
is conclusive and ordinarily not subject to collateral 
attack, as considered in Judgments § 401 et seq, 
applies with full force and effect to judgments con¬ 
firming special assessments or taxes for local im¬ 
provements, which may not be attacked collateral¬ 
ly® 7 no matter how erroneous the judgment may 

JodgiuBiLtB confirming cpcolal mu 
BM cmants ore finnl unless reversed, 
or vacated or modified by parties' 
consent, or vacated by petitioner aft¬ 
er abandoning improvement.—Wash¬ 
ington V. City of Des Plaines. 176 N. 
E. 915, 344 Ill. 613. 

Qnostloa of benefits and pro rata 
costs between the various pieces of 
property is settled in the proceed¬ 
ing for the confirmation of the as¬ 
sessments, and the rebate if the to¬ 
tal coat of the Improvement Is less 
than the total assessment, must be 
divided pro rata in accordance with 
the , Judgment of confirmation.— 
Washington v. City of Des Plaines, 
supra. 

Has Judicata 

Benefit assessment rendered In 
condemnation and special assess¬ 
ment proceeding was 'Tes Judicata" 
in suit by company which owned 
land In special benefit district to can¬ 
cel special benefit assessments and 
Judgment establishing the assess¬ 
ments.—^Troost Ave. Cemetery Co. v. 
Kansas City, 164 S.W.2d 90, 848 Ma 
561. 

37- IIL—^Meehan v. Granite City 
Park Dist., 179 N.E. 831, 347 Ill. 


lacked Jurisdiction to make order at 

subsequent term.—Washington v. 

City of Des Plaines. 176 N.E. 915. 344 

Ill. 613. 

30. 111. —^People V. Noonan, 87 N.E. 
367. 238 Ill. SOS. 

31- Ill.—^People V. Noonan, supra— 
Shendan v. Chicago. 51 N.E. 898, 
176 Ill. 421. 

32. 111.—^Washington v. City of Des 

Plaines. 176 N.E. 915. 344 Ill. 613— 
Chicago v. Smale, 94 N.E. 32, 248 
IlL 414. 

88. IIL—People v. Block, 117 N.E. 
1000, 281 IIL 227. 

34- Ill.—^Thayer v. Village of Down- 
era Grove, 16 N.E.2d 717. 369 IIL 
834—Village of Dolton v. S. Ellen 
Dolton Estate, 162 N.E. 214, 331 
IIL 88. 

36- IIL—Thayer v. Village of Down- 
era Grove, li6 N.E.Sd 717, 369 Ill. 
884—Village of Dolton v. S. Ellen 
Dolton Eatate. 162 N.E. 214, 331 IIL 
88—City of Chicago v. Nodeck, 67 
N.E. 39, 202 IIL 257. 

36. m.—^Heehan v. Granite City 
Park Dlst, 179 N.E. 831, 347 Ill. 
364. 

44 C.J. p 721 note 12. 
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be,®® except where the assessment is absolutely 
void®® and the judgment of the court a nullity.**^ 
Want of jurisdiction, in order to render the judg¬ 
ment void, must be apparent on the face of the 
record.^^ An application for judgment and order 
of sale for delinquent assessments is a collateral 
proceeding within the rule,'^® In a collateral attack 
on a judgment of confirmation of an assessment, 
the presumption is in favor of the validity of the 
judgment attacked.^® 

§ 1501. Costs 

Unless authorized by statute, costs may not be al¬ 


s 1502 

lowed In Judicial proceedings to confirm an assessment 
for public Improvements. 

In accordance with the general rules, as consid¬ 
ered in Costs § 2, in the absence of statutory au¬ 
thorization the allowance of costs in judicial pro¬ 
ceedings to confirm an assessment for public im¬ 
provements is not permissible.^^ Accordingly, in 
the absence of statutory authority, the cost of the 
trial of objections to an assessment cannot be 
awarded cither against the owners personally or 
against their property.^® 


MVNICIPAL CORPORATIONS 


19. Appeal 7R0H Assessment 


§ 1502. In General 

No appeal to the courts lies from an assessment for 
public Improvements unless an appeal is authorized by 
statute. 

An appeal to the courts from an assessment for 
public improvements is a strictly statutory right,^® 
and does not exist in the absence of a statute con¬ 
ferring it;^^ and the party who would enjoy the 
privilege of appeal must show statutory authoriza¬ 
tion therefor.^® A fortiori, the right of appeal does 
not exist where it is specially provided by statute 


that the assessment shall be conclusive.^® Statutes 
which make no provision for appeal from the action 
of jurors in making an assessment or of councils 
in confirming their report are not objectionable 
on constitutional grounds.®® 

The right of appeal to a judicial tribunal is fre¬ 
quently conferred by statute or charter either in 
respect of all special assessments or of assess¬ 
ments for particular improvements designated by 
the statute conferring the right and in some ju- 


384—Johnson v. Village of Bell- 
wood, 170 N.E. 683, 338 Ill. 606— 
People V. Jones, 164 N.E. 835, 333 
111. 382. 

N.Y.—Economy Holding Corporation 
V. Berry, 256 N.Y.S. 20, 234 App. 
Div. 214. 

44 C.J. p 722 note 14. 

aa Ill.—People v. Ford, 124 N.E. 
649, 289 Ill. 660. 

39. Ill.—Meehan v. Granite City 
Park BiRt., 179 N.E. 881, 347 111. 
364—Bankers Life Co. v. Chicago 
Park Blst., 47 N.E.2d 548, 318 Ill. 
App. 214. 

44 C.J. p 733 note 16. 

Want of JnxisdlotiLon 

Only objection to assessment 
available to properly owner, after 
Judgment conflrmlng assessment, 
was court's want of Jurisdiction to 
confirm, appearing on record.—^Peo¬ 
ple V. Jones, 164 N.E. 835, 838 111. 
382. 

Publleatlon of notloe 
Alleged defect in certificate of pub¬ 
lication of notice of hearing cannot 
be relied on to vitiate a Judgment 
approving a certificate of final cost 
and completion on collateral attack, 
since certllloate of publication is 
merely prlma facie evidence on 
which court may or may not have 
acted in arriving at Its finding that 
It had Jurisdiction.—Village of l.ians- 
ing V. Homesteaders Life Ass'n, 11 
N.E.2d 962, 367 Ill. 608. 

63 C.J.S.—82 


40. 111.—People V. Ford, 124 N.B. 
649, 289 Ill. 560. 

41. Ill.—Fox V. Maxwell, 187 N.E 
166, 363 Ill. 172—Meehan v. Gran¬ 
ite City Park Dist.. 179 N.E. 831, 
347 Ill. 364—^People ex rel. Akin v. 
Jones, 1<64 N.E. 835, 333 III. 382. 

44 C.J. p 723 note 18. 

42. Ill.—People V. Smith, 149 N.E. 
751, 319 Ill. 288. 

44 C.J. p 723 note 19. 

43. Ill.—^People V. Omen, 124 N.E. 
860, 290 111. 59. 

44. Ill.—Dobler v. Warren, 60 N.E. 
1048, 174 III. 92. 

45. 111.—Dobler v. Warren, supra. 

44 C.J. p 734 note 36. 

46. Iowa.—^Woodard v. Iowa City, 
232 N.W. 806, 212 Iowa 326 

N.J.—Ruhlo V. CafTroy, 174 A. 204, 
113 N.J.Law 240, reversed on other 
grounds 180 A. 834, 115 N.J.Law 
617. 

44 C.J. P 723 note 41. 

Appellate review of Judgments con¬ 
firming, revising, or vacating as¬ 
sessments see Infra 85 1512-1621. 
Judicial confirmation of assessment 
see supra 95 1490-1601. 

Not Uherent or ooastltiitloiiaa right 
Me.—^Auburn v. Paul, 86 A. 673, 310 

72S note 40. 

W. Ind.—City of Gary v. Ropor, 175 
N.n. 342, 203 Ind. 446, followed In 
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City of Gary v. Prott, 175 N.E. 
243. 202 Ind. 448. 

Neb.—Roberts v. City of Mitchell, 
269 N.W. 616, 131 Neb. 672. 

44 C.J. p 724 note 42. 

Detloit assessment 

Or.—City of Portland v. Mima Corpo¬ 
ration, 286 P. 816, 132 Or. 660. 
Btlpulatloa. of parties that proceed¬ 
ing should bo treated as an appeal 
does not confer Jurisdiction on the 
court os on appeal where no appeal 
is authorised by statute.—rtoberts v. 
City of Mitchell, 269 N.W. 616, 131 
Neb. 672. 

48. Or.—City of Portland v. Mima 
Corporation, 286 P. 81S, 182 Or. 
660—Portland v. NotUngham, 113 
1*. 28. 68 Or. 1. 

49. Ind.—Randolph v, Indianapolis. 
88 N.E. 949, 172 Ind. 610. 

44 C.J. p 724 note 44. 

ConcluslvenesH of asHossment gener¬ 
ally see supra 8 1460. 

5a Pa.—Oil City V. Oil City Boiler 
Works, 25 A. 640, 162 Pa. 348. 

44 C.J. p 724 note 45. 

51. U.S.—Cowan Inv. Corporation v. 
City of Florence, D.C.Ala., 11 F. 
Supp. 97.3. 

Ala.—ChenuuU v. Oily of Russell¬ 
ville, 183 So. 437, 236 Ala. 463— 
Ohenault v. City of RuHsellville, 
3 09 »o. 706, 233 Ala. 60—Walton 
V. Clly of Mobile. 3 67 fio 247, 232 
Ala. 200—tUty of Birmingham v. 
Terrell, 168 So. 748, 229 Ala. 628-p- 
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risdictions a review by the courts may be had by a 
petition in error.®* Such courts only as are desig¬ 
nated by the statute have jurisdiction of the ap¬ 
peal.®* A remedy by appeal from an assessment 
which is complete and expeditious may be exclusive 
of other remedies,®^ as by reason of an express 
statutory provision making it exclusive,®® or it 
may be exclusive, although the statute conferring 
the right of appeal does not expressly provide that 
it shall be exclusive.®® 

§ 1503. Persons Entitled and Parties 

An appeal to the courts from an assessment for pub¬ 


lic Improvements may be taken by such persons as are 
designated by statute. 

The question as to who is entitled to appeal to 
the courts from an assessment for public improve¬ 
ments is a matter largely of statutory regulation.®^ 
One who has not availed himself of the statutory 
right to appeal from an assessment cannot appear 
in the court to which an appeal was taken by oth¬ 
ers and attack the validity of the assessment.®* 
Where the statutes contemplate assessment, levy, 
and appeal from the assessment on each single lot 
and a large number of lots were assessed, the own¬ 
ers cannot question the validity of the assessment 


Kashvllle, C. & St. Li. Hy. Co. v. 
Town of Boaz, 155 So. 636, 229 Ala. 
155—Crawford v. City of Decatur. 
147 So. 615, .226 Ala. 418. 

Conn.—Connecticut Hallway & 
Lighting Co. V. City of Waterbury, 
18 A.2d 700, 127 Conn. 617—Bishop 

V. City of Meriden, 159 A. 289. 114 
Conn. 483. 

Idaho.—^Bell v. City of Moscow, 279 
P. 1095, 48 Idaho 65. 

Ind.—City of Crown Point v. New¬ 
comer, 185 N.K 440, 204 Ind. 589 
—Raschka v. City of Hobart, 161 
N.H. 650. 87 lnd.App. 638—McDor- 
man v. City of Terre Haute. 158 N. 
H. 257, 94 IndApp. 692, rehearing 
denied 160 N.B. 46, 94 IndJtpp. 692. 
Iowa.—^Puller v. Incorporated Town 
of Rolfe, 284 N.W. 456, 226 Iowa 
604—^Woodard v. Iowa City, 232 N. 

W. 806, 212 Iowa 326. 

Minn.—Rosso v. Village of Brooklyn 
Center, 8 N.W.2d 219, 214 Mmn. 
364—^In re Meyer, 223 N.W. 135, 
176 Minn. 240. 

N.J.—Hager v. City of Hackensack, 
191 A. 555. 16 N.J.M 1 SC. 371, af¬ 
firmed 196 A. 739, 119 N.J.Law 430 
—^De Marmon v. Borough of 
Roselle, 152 A. 656, 8 N.J.Misc. 904 
—^Deamer v. Borough of Bergen- 
field, 151 A. 450, 8 N.J.Misc. 627— 
Specht V. City of Hast Orange, 151 
A. 448, 8 N.J.Misc. 647, reargument 
denied 162 A. 926. 8 N J.Mlsc. 807. 
N.Y.—^Lewis V- City of Lockport, 12 
N.E2d 431. 276 N.Y. 336—People 
ex rel. Schick v. Marvin, 292 N.Y. 
6. 93, 249 App.Div. 293. remitted 2 
N.B.2d 634, 271 N-Y. 219, motion 
denied 8 N.E.2d 618, 274 N.Y. 491, 
and affirmed 11 N.B.2d 767, 276 N. 
Y. 687. 

N.C.—Atlantic Coast Line R. Co. v. 
Town of Ahoskie, 176 S.B. 264, 207 
N.C. 154—^Noland v. City of Ashe¬ 
ville, 148 S.B. 249, 197 N.C. 300. 
Tenn.—City of Rockwood v. Cincin¬ 
nati, N. O. & T. P. Ry. Co., 22 S. 
W.2d 237, 160 Tenn. 31—^Town of 
Oneida v. Pemberton, 12 S.W.2d 
389, 167 Tenn. 624—Southern Ry. 
Co. V. City of Bllzabethton, 10 
Tenn.App. 119. 

Tex.—City of Amarillo v. Hume, Civ. 


App, 70 S.W.2d 651, affirmed Hume 
V. City of Amarillo, 99 S.W.2d 887, 
128 Tex. 424. 

Wash.—^In re West Barton St. Sewer, 
Local Imp. Dlst. 4933, 1 P.2d 858. 
163 Wash. 645. 

Wls.—Schildknecht v. City of Mil¬ 
waukee, 13 N.W.2d 677, 246 Wls. 
83—^Lamasco Realty Co. v. City of 
Milwaukee, 8 N.W.2d 372, 242 Wls. 
357, rehearing denied 8 N.W. 2d 
865, 242 Wls. 357. 

44 aJ. p 724 note 46. 

Xa Peimsylvaiila 

(1) Under statute appeal from as¬ 
sessment has been allowed.—^Lower 
Chichester Tp. v. Roberts, 162 A 460, 
308 Pa. 196—^Kunae v. City of 
Duquesne, 190 A 538, 126 Pa.Super. 
43. 

(2) Formerly, the statute gave a 
right of appeal from the decision of 
the viewers only to persons whose 
property had been taken, injured, or 
destroyed or to one who bad been 
assessed benefits to pay damages to 
another person whose property had 
been taken, injured, or destroyed.— 
Kunze v. City of Duquesne, 190 A 
538, 12>6 Pa Super. 43—44 C.J. P 724 
note 42 [a]. 

62. Neb.—Roberts v. City of Mitch¬ 
ell, 269 N.W. 615. 131 Neb. 672. 

53. Neb. — ^McCague Inv. Co. v. Met¬ 
ropolitan Water Dist, 166 N.W. 
158, 101 Neb. 820. 

44 C.J. P 724 note 48. 

County or supreme court 
Appeal from assessment and or¬ 
dinance confirming assessment must 
be taken to county court, unless cer¬ 
tified to supreme court.—^In re Keep, 
260 N.Y.S. 237, 237 APP.Div. 377, af¬ 
firmed Keep V. City of Lockport, 188 
N.E. 80, 262 N.Y. 596. 

Bffect of Invalid statute on prior 
statute 

Under amendatory statute essen¬ 
tially restating statute providing 
for appeal to circuit court from con¬ 
firmation of assessment for benefit 
from municipal Improvements, and 
adding separate section making stat¬ 
ute Inapplicable to cities of first 
class, circuit court bad Jurisdiction 
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Of appeal, whether or not amenda¬ 
tory statute was unconstitutional, 
since, if amendatory statute was In- 
elfecUve, former statute was effec¬ 
tive and provided for such appeal.— 
Eager v. City of Hackensack, 191 A 
555. 15 N.J.Misc. 371, affirmed 196 A 
739. 119 N.J.Law 430. 

54. U.S.—Cowan Inv. Corporation v 
City of Florence, D.CAla., 11 F. 
Supp. 973. 

N.Y.—Lewis v. City of Lockport, 12 
N.E2d 431. 276 N.Y. 336. 

55. Wls.—Schildknecht v. City of 
Milwaukee, 18 N.W.2d 677. 245 Wls. 
33—^Lamasco Realty Co. v. City of 
Milwaukee, 8 N.W.2d 372, 242 Wis 
357, rehearing denied 8 N.W.2d 865, 
242 Wls. 867. 

44 C.J. P 724 note 56. 

ApidioabUlty of statute where pro. 
oeedlng void 

Where entire proceeding for as¬ 
sessment of benefits against proper¬ 
ty for public improvement under 
Kline Law is sought to be attacked 
on ground that it is void because of 
want of power or on ground that Ir¬ 
regularity or Illegality vitiates the 
entire assessment, the proper remedy 
Is by attack In a direct proceeding 
for such purpose, and the section of 
Kline Law relating to exclusiveness 
of remedy of appeal refers only to 
Illegality and irregularities alTecting 
amount of damages or benefits which 
may be corrected by verdict on ap¬ 
peal.—^Lamasco Realty Co. v. City 
of Milwaukee, supra. 

56. N.Y.—^Lewis v. City of Lock- 
port. 12 N.B 2d 431. 276 N.Y. 336. 

67. Ala—^Hamrick v. Town of Al¬ 
bertville, 122 So. 448, 219 Ala 465. 
44 C.J. P 726 note 62. 

Persons whose lauds were not 
within vicinity of Improvement as 
contemplated by statute could ap¬ 
peal to circuit court.—^De Marmon 
V. Borough of Roselle, 162 A. 656, 8 
N.J.M18C. 904. 

58. Iowa—^Berry v. Des Moines, 87 
N.W. 747, 116 Iowa 44. 

44 C.J. p 725 note <63. 
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in a single appeal.®® Where, however, the notice 
of assessment against two contiguous lots indicated 
one assessment affecting both lots, the property 
owner’s one appeal from the assessment as to both 
lots gives the court jurisdiction of the appeal to try 
the issues raised by the owner’s protest.®® The 
right of the city to have a property owner’s appeal 
from an assessment dismissed on the ground that 
the appeal affected two lots is waived when the mo¬ 
tion to dismiss is filed after the city’s motion for a 
continuance has been granted.®^ It has been stated 
that there is no occasion for making the board of 
assessment a party to the appeal and the citation 
should run to the municipality concerned.®® 

§ 1504. Conditions Precedent; Presentation 
of Grounds of Review 

a. In general 

b. Presentation of objections before 

council or board 

a. In General 

An appeal to the courts from an assessment for public 
improvements will not lie uniess there is a compiiance 
with the requirements of the statute authorizing the 
appeal. 

In various jurisdictions the statutes authorizing 
an appeal to a judicial tribunal from an assess¬ 
ment for public improvements prescribe the mode 


of, and the conditions necessaiy to perfect, the ap¬ 
peal.®® An appeal will not lie unless there is a 
compliance with the statute authorizing the ap¬ 
peal.®^ Everything required by the statute for 
the taking of an appeal must be complied with.®® 
On the other hand, where the statute giving the 
right of appeal makes it an exclusive remedy and 
attaches no conditions to the right of appeal, the 
court can make none.®® 

b. Presentation of Objections before Goimcil or 
Board 

Unless required by statute, objections to an assess¬ 
ment for public improvements need not be presented to 
the council or other board as a condition precedent to 
the right to appeal to the courts from the assessment. 

Where the statute giving the right to appeal to 
the courts from an assessment docs not require 
as a condition of exercising the right that the prop¬ 
erty owner shall appear before the assessment 
board and make objections, such appearance and 
the making of objections arc not a prerequisite to 
the exercise of the right.®7 Under some statutes 
objections to an assessment not presented in some 
appropriate manner to the council or other board 
making the assessment will not be considered on 
appeal.®® Under other statutes it is held that the 
property owner is estopped from raising any other 
objections on appeal than those assigned and filed 


sa. Ala.—^Decatur Land Co. v. Now 
Decatur, 73 So. 500, 198 Ala. 293. 
44 C.J. p 725 note 64. 

60l Ala.—^Austin v. City of Annin- 
ton, 8 So.2d 410, 243 Ala. 214. 

61. Ala.—Austin v. City of Annis¬ 
ton, supra. 

62. Conn.—^Rommell v. Walsh, 16 A. 
2d 6, 127 Conn. 16. 

63. Ind.—City of Crown Point v. 
Newcomer, 186 N.E. 440, 204 Ind. 
689—Murdick v. City of Munclc, 
167 N.E. 132, 201 Ind. 245. 

Wis.—James Conroy Family Co. v. 
City of Milwaukee, 16 N.W.2d 814. 
246 Wls. 258. 

Validity of statute 
Statute pruvidinff method of ap¬ 
peal from board of public works, 
construed as authorlaslnff appeals 
from cities of llfth class In which 
common councils act as boards of 
public works, was not vlolativo of 
con|)tltutlonal requirement that sub¬ 
ject of act bo expressed In title be¬ 
cause title does not provide for ap¬ 
peals from city councils.—City of 
Crown Point v. Newcomer, 186 N.E. 
440. 204 Ind. 689. 

Statute not applicable 
Ordinance provJdlngr that munici¬ 
pal assessments should be mode In 
manner prescribed for county as- 


Rcssmonin woa held not to make 
statute dcalinic with county assesR- 
mentH applicable to municipal n»- 
si^RHincnls so as to reiiulre written 
prot(>Ht by objecting’ taxpayer as con¬ 
dition to right to appeal from «h- 
Rcssinent to circuit court. In view of 
statute authorising **any person ng- 
grievod" by action of municipal 
board In matter of municipal assesH- 
ments to appeal to the circuit court. 
—Rawlings V. City of Hattiesburg, 
167 So. 264, 171 Miss. 136. 

64L Ala.—parte Finley, 20 So 2d 
98. 246 Ala. 2J8. 

Hawaii.—RJshop Trust Co. v. Conk- 
ling, 32 Hawaii 80.3. 

Ind.-^lty of Indianapolis v. Stutss 
Motor Car Co. of America, 180 N. 
E. 497, 94 Tnd.App. 211. 

Wis.—James Conroy icamlly Co. v. 
City of Milwaukee, 16 N.W.2d 814, 
246 Wis. 258. 

44 C.J. p 726 note 66. 

StElot conplloaoe 

Iowa.—Woodard v. Iowa City, 232 N. 

W. 806, 212 Iowa .326. 

44 C.J. p 726 note *66. 

Substantial oompUonce necessary 
N.J.—Ruble V. Caffrey, 174 A. 204. 
113 N.J.Law 240, rovernod on oth¬ 
er grounds 180 A. 834, 116 N.J.Law 
617. 


65. Iowa.—^Woodard v. Iowa City, 
232 N.W. 806, 212 Iowa 326. 

44 C.J. p 726 nolo 66. 

66. Wis.—Dunn v. Superior, 136 N. 
W. 145, 348 Wis. C36. 

67. Wis.—Dunn v. Superior, 135 N. 
W. H5, 148 Wis. 636. 

Objections to HSHenHinent and hear¬ 
ing by council, board, or commis¬ 
sion gcmcriilly see supra S 1*178. 

68. Ind.—City of Indianapolis v. 
Stutz Motor Car Co. of America, 
180 N.E. 407. 94 Ind.App. 211. 

Or.—Strowbridge v. City of Chllo- 
quln, 280 ]\ G67. 130 Or. 444. 

WJh.—C cnlriU Urban Co. v. City of 
Milwaukee, 16 N.W.2d 855. 246 

WiH. 526—Lomasco Realty Co. v. 
City of Milwaukee, 8 N.W.2d 372. 
242 Wis. 357, rehearing denied 8 
N.W.2d 865, 242 Wls. 367. 

44 C.J. p 725 nolo 72. 

Purpose of rule that property own¬ 
er on appeal may not raise objec¬ 
tions to asHCSsment of boneflts J’or 
puidic iniprovem<‘nt If not timely 
presentc^d to board of assoHsment is 
to apprise board that particular 
property owner InUmds to assert 
such objections Imsed on effect Hint 
improvement will have on his par¬ 
ticular property.—James Conroy 
Family Co. v. City of Milwaukeo, 16 
N.W.2d 814, 246 Wls. 258. 
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by him at the hearing before the city council.®® An 
exception to the rule requiring objections has been 
recognized where the assessment is absolutely void, 
in which case it may be annulled on appeal, even 
though no objections were filed with the council.^® 
Where a property owner appears and properly ob¬ 
jects to the levying of an assessment of benefits or 
damages, he may appeal from the assessment with¬ 
out appearing before the board and objecting to 
the assessment at a subsequent hearing for review 
and correction of the assessment.^! 

Requisites and sufficiency of objections. The 
objections required to be presented to the council 
or other board as a condition precedent to the ex¬ 
ercise of the right of appeal must conform to the 
requirements of the statute.'^^ Where the statute 
requires written objections, the making of oral ob¬ 
jections at the hearing before the council will not 
be sufficient^® The objections must be filed with¬ 
in the required time.'^^ An appearance before the 
board prior to the commencement of any formal 
hearing by the board regarding the assessment does 
not constitute an appearance and objection.76 Ob¬ 
jections, although of an informal nature, will satis¬ 
fy the requirements of the statute if they are suffi¬ 
ciently clear to put the council to a consideration 
thereof.^® 

§ 1505. Requisites and Proceedings for 
, Transfer of Cause and Effect of Ap¬ 
peal 

a. In general 


b. Notice of appeal 

c. Bond 

d. Pleadings 

e. Effect of appeal 

a. In (toeraj 

An appeal to the courts from an assessment for public 
improvements must be taken within the time limited by 
statutory or charter provisions. 

The time within which appeals to judicial tribu¬ 
nals from special assessments shall be taken is en¬ 
tirely a matter of statutory regulation.77 The ap¬ 
peal must be taken within the time prescribed or 
the court acquires no jurisdiction thereof.*^® The 
date from which the statutory period iqust be com¬ 
puted is a matter to be determined by a construc¬ 
tion of the statutes or charters conferring the right 
of appeal.*^® In some jurisdictions the statutes have 
required the filing of an affidavit that the appeal 
is not taken for delay but in the belief that injus¬ 
tice has been done.®® The requirement is mandatory 
and a strict compliance therewith essential to the 
jurisdiction of the court to hear the appeal.®! An 
appearance through counsel under an issue framed 
by the court on such an appeal will not constitute 
a waiver of the right to take advantage of the fail¬ 
ure of the appealing party to file the required affi¬ 
davit.®® 

b. Notice of Appeal 

In perfecting an appeal to a court from an assess¬ 
ment for public ImprovementSr the appellant must give 
such notice of appeal as is required by statute. 


69. Ala.—^Falkner v. Bessemer, 106 
So. 896, 214 Ala. 130. 

44 C.J. p 726 note 73. 

TO. Iowa.—^Rivers v. City of Dea 
Moines, 211 N.W. 415, 202 Iowa 
940—^Bates v. Des Moines, 207 N. 
W. 793, 201 Iowa 1233. 

71- Wis.—Central Urban Co. v. City 
of Milwaukee, 15 N.W.2d 855, 245 
Wls. 525. 

72. Wash.—^Renard v. Spokane, 93 
P. 517, 48 Wash. 345. 

Objections by persona other than 
property owner 

Objection to assessment of bene¬ 
fits made by benefit assessment coun¬ 
cil of which property owner was a 
member was not a sufficient objec¬ 
tion by property owner.—James Con¬ 
roy Family Co. v. City of Milwaukee, 
16 N.W.2d 814, 246 Wls. 258. 

73. Wash.—^Renard v. Spokane, 93 
P. 517, 48 Wash. 846. 

74. Ind,--Clty of Indianapolis v. 
Stuts Motor Car Co. of America, 
180 N.B. 497. 94 Ind.App. 211. 

76- Wis.—James Conroy Family 


Co. V. City of Milwaukee, 16 N.W. 
2d 814, 246 Wis. 358. 

76. Wash.—Real Estate Inv. Co. v. 
Spokane, 109 P. 1057, 59 'Wash. 
416. 

44 C.J. p 736 note 75. 

77. N C.—^Noland v. City of Ashe¬ 
ville, 148 S.E. 349, 197 N.C. 300. 

44 C J. p 726 note 77. 

Ibsgislatnre has riflrht to limit and 
fix time In which appeal may be tak¬ 
en.—City of Amarillo v. Hume, Civ. 
App., 70 S.W.2d 651, affirmed Hume 
V. City of Amarillo, 99 8.W.2d 887, 
128 Tex. 424. 

Thirty days 

Conn.—Thomas Bennett Estate v. 
City of New Haven, 166 A. 680, 
117 Conn. 25. 

44 C. J. p 726 note 77 [c]. 

78. N.Y.—^Keep v. City of Lockport. 
195 N.E. 210, 266 N.Y. 683. 

44 C.J. p 726 note 79. 

Extension of time 

(1) Entry on minutes of commis¬ 
sioners did not enlarge time for ap¬ 
peal from assessment for street im¬ 
provement.—^Noland v. City of Ashe¬ 
ville, 148 S.E. 249. 197 N.C. 300. 
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(2) Statute permitting: extension 
of time for bringing: action in cer^ 
tain cases where there has been re¬ 
versal of Judgment or termination 
of action commenced within time did 
not extend time for appeal to review 
local assessment, where time for ap¬ 
peal was expressly limited In city 
charter.—^Keep v. City of Lockport, 
196 N.E. 210, 266 N.Y. 583. 

79. Conn.—^Thomas Bennett Estate 
V. City of New Haven, 166 A. 680, 
‘117 Conn. 25. 

44 C.J. p 726 note 80. 

8<k Pa —^Butler Engine & Foundry 
Co. V. Butler Borough, 86 A. 1112, 
238 Pa. 180. 

44 C.J. p 726 note 88. 

81- Pa.—Butler Engine, etc., Co. v. 

Butler, supra. 

Appeal anashed 

'Where nothing further Is alleged 
in the affidavit than that the facta 
set out therein are correct and true, 
the appeal will be quashed.—Butler 
Engine, etc., Co. v. Butler, supra. 

88- Pa.—^Butler Engine, etc., Co. v. 
Butler, supra. 
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Where required by statute, a notice of appeal 
must be given in perfecting an appeal to a court 
from an assessment for public improvements,*^ 
and the court must dismiss the appeal when the 
required notice has not been given.*^ A substan¬ 
tial compliance with the statute requiring a notice 
of appeal is sufficient.** The notice of appeal 
is sufficient if it so describes the proceedings that 
the opposing party cannot be misled.*® Where a 
statute requires all appeals from an assessment to 
be heard at the same time, persons who object to 
the assessment may join in one notice of appeal 
as long as it complies with the statutory require¬ 
ment in stating the grounds of the several appeals ;*7 
and, while it would be better practice for the no¬ 
tice to recite the names of all the appellants, fail¬ 
ure to do so will not vitiate the appeal.** 

In the absence of a statutory requirement, ap- 
,-'''llant need not append his signature to the notice 
of api^eal, but it may be signed in the name of ap¬ 
pellant by his duly authorized attorney.** The no¬ 
tice of appeal must be addressed or directed to 


such person or persons as are designated by the 
statute.*® Where a statute requires service of no¬ 
tice on the adverse party, a notice not addressed to 
any person is insufficient to confer jurisdiction on 
the court to entertain the appeal and, where the 
statute requires that the notice be directed to the 
city, a notice directed to the city clerk is insuffi- 

cicnt.*2 

The notice of appeal must be served on the 
person designated and in the manner prescribed.** 
It has been held a sufficient compliance with the 
statute that a notice be addressed to the city as the 
adverse parly and served on the mayor, although 
not addressed to him.*^ 

c. Bond 

Unless required by statute, no appeal bond Is neces¬ 
sary in order to perfect an appeal to a court from an 
assessment for public improvements. 

In perfecting an appeal to a court from an as¬ 
sessment for public improvements, no appeal bond 
IS necessary** unlcbS such a bond is required by 
statute.*® Where an appeal bond is required by 


83. Iowa.—Puller v. Incorporated 
Town of Rolfe, 284 N.W. 455. 226 
Iowa 604. 

N.J.—Progreaaivo Land Co. v. CafC- 
rey, 169 A. 834, 112 K.J.Law 239. 
Wis.—&late V. Kalk, 223 N.W. 83, 
197 Wis. 673. 

84. Iowa.—^Frost v. Oskaloona ltd. 
of Review, 86 N.W. 770, 113 Iowa 
547. 

N.J.—Progressive Land Co. v. CafC- 
rey, 169 A. 834, 113 N.J.Law 239. 

85. N.J.—Riihlo V. CafTrey, 174 A. 
204, 113 N.J.Lnw 240, reversed on 
other grounds 180 A. 834, 115 N.J. 
Law 517. 

Wash.—In ro Improvoniont of Rock- 
wood Boulevard, 15 l*.2d 652, 170 
Wash. 64. 

IdeatlfyiSLg premliois 

Notice of appeal which did not 
identify assessed premises was de¬ 
fective.—^I*rogresslve h&nd Co. v. 
Calfrey, 169 A. 834, 112 N.J.Law 339. 

86. Wash.—In ro Improvement of 
Rockwood Boulevard, 16 P.2d 652, 
170 Wash. 64. 

44 C.J. p 726 note 82 fa]. 

Brror la desoilptioa of property 
In notice of appeal from order con¬ 
firming assessment roll was not fa¬ 
tal, where notice of appeal was 
amended and evidence was intro¬ 
duced without objection showing I 
correct description.—^In re Improve¬ 
ment of Rockwood Boulevard, supra. 

87. Wash.—ITarrls v. Tacoma, 81 I*. 
>691, 39 Wash. 186. 

• 88. Wash.—In re Improvement of 

Rockwood Boulevard, 16 P.2d 662, 
170 Wash. 64—Harris v. Tacoma. 
81 P. 691, 39 Wash. 186. 


89. N.J.—Ruhlft V. Caffrey, 374 A. 

204, 113 N.J.Law 240, revcrHCd on 
other grounds 180 A. 831, 115 N.J. 
Law 517. 

9a Iowa.—Puller v. Incorpornled 
Town of Rolfe, 284 N.W. 455, 226 
Iowa 604. 

91. Iowa.—Parmer State Snv. Bank 

V. irairbank. 202 N.W. 80, 199 Iowa 
1276—In re OdeboU Pav. Ahsoss- 
mentH. 188 N.W. 780, 193 Iowa 
1234. 

92. Iowa.—^Puller v. Ineorponilod 
Town of Rolfe, 284 N.W 155, 226 
Iowa 604. 

93. Iowa.—Prost v. Board of Tie- 
view of City of Osknloosn, 85 N. 

W. 770, 113 Iowa 647. 

Servloe held suffloient 

Service of notiees of appeal fn»m 
borough assosHmonts made by serv¬ 
ing copi(*s on subordinati* in charge 
of tax collector's, and borou^h 
clerk's ofllccs was sufllcient, where 
subordinate theremfter handed such 
notice to proper official, since noticr* 
was not required to be served by any 
particular person.—Ruble v. Caffroy, 
180 A. 831, 115 N.J.Law 517. 

Sorvloe held Insufiotont 
Return of service showing that no¬ 
tice of appeal in procoeding to assess 
benefits was served by handing <'.opy 
to daughter of township clerk at his 
place of business, bui falling to slate 
uge or identity of daughter or her 
relations to clerk’s place of business, 
was defeotlve.—Progrcsslvo Land 
Co. V. Caffrey, 169 A, 834, 112 N.J. 
Law 239. 

**Farsonai service,” within meaning 
of statutes, such as those providing 
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for appeals from municipal assess¬ 
ments, is suificlent if required no¬ 
tice Is conveyed to proper uAlcials, 
and Is to be distinguished from “ofll- 
cial service,” such as personal serv¬ 
ice of summons In law action, which 
IS required to be made by ofllccr on 
defendant In person, and from '‘sub¬ 
stituted” or “constructive service,” 
which is such as by law conclusively 
results from performance of certain 
prescribed acts such as publication 
and the like —Ruble v. CaCTrey, 189 
A. 834, 116 N.J.Law 617. 

94. Iowa.—^Western Asphalt Paving 
Corpomtlnn v. (Miy of Marshall¬ 
town, 214 N.W. 687, 20.3 Iowa 1324. 

96. Ind.—Poru v. KrvuLacr, 153 N.Ifl. 
420, 86 Ind.App. 420. 

9a Iowa.—BuLlolph v. Town of 
I'ostvllle. 296 N.W. 817, 819, 230 
Iowa 89. 

44 C.J. P 727 note 94. 

“Sola purpose of the bond Is to sr- 
ciire payment of a Judgment fur 
costs, which may be rendered agnin.sl 
Its prlnelpuls os appellants.”—Biit- 
lolph V. Town of rostvlllc, supra, 
UahlUty OB. hooad 

A statute providing that, when 
Anal Judgment Is rendered In favor 
of the city on appeals from asseH.s- 
ments for public Improvements, exe¬ 
cution may Issue against the suretb^s 
on the appeal bond, applies only 
when the appeal Is taken to the su¬ 
premo court, supcrscidcas hnd, and 
bond given as requln'd by Hialiile-- 
Cardwell v. City of Polhan, 128 Ho. 
794, 221 Ala. 412—Payne v. Spragins. 
92 So. 466, 207 Ala. 264. 



§ 1505 


MUNICIPAL CORPORATIONS 


63 C.J.S. 


statute, the requirement is mandatory and juris¬ 
dictional and when the necessary bond is not 
given the court cannot take any action in the mat¬ 
ter^* and the appeal should be dismissed.®® The 
court to which the appeal is taken does not ac¬ 
quire jurisdiction of the appeal where no bond is 
filed^ or where the bond was not filed within the 
time designated by statute.® 

A qualified surety has been held required on an 
appeal bond given on appeal from an assessment 
although the statute requiring an appeal bond does 
not expressly mention sureties.® A nonresident of 
the state is not a competent surety where the stat¬ 
ute requires that a surety be a resident of the state.'* 
The appeal bond must be in such amount as is re¬ 
quired by the statute.® Under some statutes the 
amount of the bond is fixed by designated officers, 
such as the mayor or clerk.® Under a statute pro¬ 
viding that “appellant shall execute and file a suffi¬ 
cient bond,” the only interest of the city in the 
bond is that it shall be saved harmless, and the 
word “execute” will not be held necessarily to 
mean “sign,” so that an appeal bond, signed by one 
of several objectors in such a proceeding with a 
sufficient surety, was sufficient to satisfy the re¬ 
quirement^ 

Approval of bond. Where required by statute, 
the appeal bond must be approved by the officer 
designated.® The requirement of approval is man¬ 


datory and jurisdictional.® In the absence of a stat¬ 
utory requirement, however, the approval need not 
be in writing it need not, in the absence of stat¬ 
ute, be indorsed in writing on the bond,ll although 
such indorsement would be the better practice.^ 

Under the express provisions of some statutes 
the filing, by an approving officer, of a duly tendered 
appeal bond carries the presumption, until the con¬ 
trary is established, that said officer approved the 
bond, even though no formal approval is indorsed 
on the bond.^ The statutory presumption is for 
the benefit of valid bonds and is overcome by 
showing that the bond is invalid.!^ 

Amendment or new bond. Where authorized by 
statute, defects in an appeal bond may be corrected 
or a new bond furnished.^® However, where the 
bond is invalid, it may not, under such statute, be 
amended or a new bond supplied.^® Where an ap¬ 
peal bond is not filed within the time required, 
there exists no bond which can be amended after 
the expiration of the time limited.^^ 

d. Pleadine^ 

Where required by statute, a complaint or petition 
and answer must be Hied on an appeal from an assess¬ 
ment for public Improvemenu. 

On appeal to a court from an assessment for pub¬ 
lic improvements, a complaint or petition need not 


97. Iowa.—Woodard v. Iowa City, 
232 X.W. 806. 212 Iowa 326. 

44 aJ. P 727 note 94. 

Waiver of bond 

City attorney cannot waive the 
statutory requirement that a bond 
be Hied—^Fairfield v. Jefferson Coun¬ 
ty. 151 N.W. 58. 168 Iowa «23. 

98. Ind.—^N'ew Albany v. Lemon. 149 
N.E. 350, 152 N.E. 723, 198 Ind. 
127. 

99. Iowa.—^Buttolph V. Town of 
Postvllle, 296 N.W. 817, 230 Iowa 
89—^Woodard v. Iowa City, 232 
N.W. 806. 212 Iowa 326. 

44 C.J. p 727 note 99. 

1. Ind—^Peru v. Kreutzer. 155 N.E. 

515, 86 Ind.App. 420. 

44 aj. p 727 note 95. 

8. Iowa.—^Woodard v. Iowa City. 

282 N.W. 806. 212 Iowa 326. 

44 C.J. p 727 note 97. 

3. Iowa.—^Buttolph v. Town of 

Postvllle. 296 N.W. 817, 230 Iowa 
89. 

4. Iowa. — ^Buttolph Y. Town of 
Postvllle, supra. 

5. Ala—^Payne v. Spraglns, 92 So. 
466. 207 Ala 264. 

44 C.J. p 727 note 96 [bl. 


6. Iowa—Johannsen v. Colfax. 148 
N.W. 500. 161 Iowa 502. 

44 C.J. p 727 note 96. 

7- Wash.—Oerlach v. Spokane. 124 
P. 121, 68 Wash. 589. 

8. Iowa—^Dickinson v. City of Des 
Moines, 211 N.W. 417, 202 Iowa 
782. 

44 CJ. p 727 note 96. 

9. Iowa—^Dickinson v. City of Des 
Moines, supra 

44 C.J. p 727 note 96. 
la Wis.—State V. Kalk. 228 N.W. 
83, 197 Wls. 573. 

11. Iowa—^Bates v. City of Des 
Moines, 207 N.W. 793, 201 Iowa 
1233. 

44 C.J. p 727 note 96 [d]. 

12. Iowa—^Bates v. City of Des 
Moines, supra 

13. PUlng* by assistaat as ralsiiisr 
presnsiptloii 

Where clerk of district court was 
ill, and assistant who was In charge 
of office merely placed official filing 
stamp upon bond tendered in connec¬ 
tion with appeal to district court 
from special paving assessment, and 
filed the bond with other papers 
without considering It or making 
formal approval, such filing^ was suf¬ 
ficient to generate presumption of 
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approval, although assistant was not 
a regularly appointed deputy and had 
not been authorized to approve 
bonds, but assistant’s Incapacity 
could be considered in determining 
whether such presumption had been 
overcome.—^Buttolph v. Town of 
Postvllle. 296 N.W. 817, 230 Iowa 89. 

14. Iowa.—^Buttolph V. Town of 
Postvllle, supra. 

ZTonresldoat surety 
Where surety on bond given on- 
appeal to district court from special 
paving assessment was a nonresi¬ 
dent, the surety was not qualified, 
and clerk of court could not approve 
the bond In exercise of discretion, 
and hence statutory presumption of 
approval from filing of bond was in¬ 
applicable.—^Buttolph V. Town of 
Postvllle, supra. 

15. Iowa.—^Buttolph v. Town of 
Postvllle, supra. 

16. Iowa.—McCord v. City of Cher¬ 
okee. 161 N.W. 440. 180 Iowa 448. 

Noiiresldent surety 
Iowa.—Bultolph v. Town of Post¬ 
vllle, 296 N.W. 817, 230 Iowa 89. 

17. Iowa—^Woodard v, Iowa City, 
232 N.W. 806. 212 Iowa 326. 
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l)e filed^S unless the filing of a petition or complaint 
is required by statute,1® in which case compliance 
with the requirement of filing a complaint or peti¬ 
tion has been held to be jurisdictional.®® The com¬ 
plaint or petition should allege such matters as are 
required by the statute,but no other allegations 
are necessary.®® In the absence of any statutory 
requirement as to what should be alleged, it has 
been held that the petition on appeal should state 
specifically the grounds for appeal®® and that no 
other grounds than those alleged may be consid¬ 
ered.-®^ The improvement is sufficiently designated 
in the complaint by referring to it and describing it 
in the language used in the order of the common 
council.®® 

Verification of petition or complaint. The peti¬ 
tion or complaint filed on appeal need not be veri¬ 
fied®® unless verification is required by the statute.®^ 

Answer. Under some statutes an answer should 
be filed,®® but a reversal may not be had for want 
of an answer where the case was tried by the 
court to which the appeal was taken on the theory 
that an answer had been filed and the case consid¬ 
ered on that theory in the reviewing court.®® 

e. Effect of Appeal 

Pending an appeat to a Judicial tribunal from an 
assessment for public Improvements, all further proceed¬ 
ings by the municipal bedy are suspended. 

An appeal to a judicial tribunal from an assess¬ 


ment for public improvements does not vacate the 
assessment,®® but it docs operate to suspend all 
further proceedings by the municipal body during 
the pendency thereof.®^ An appeal suspends the 
collection of the assessment,®® and a reassessment 
for the same improvement pending an appeal is a 
nullity.®® 

A/I appeal 'by some of the property ozoners sus¬ 
pends proceedings as to others not appealing, where 
it is provided by statute that “all persons owning 
property assessed shall take notice of such appeal 
and shall be bound by the judgment of the court.”®^ 
However, in the absence of any special statutory 
provisions on the subject, a property owner can¬ 
not, by appealing from the assessment as to part 
of his lots assessed, suspend the city’s proceedings 
to collect the assessments on the others not appealed 
from until the decision of the appeal.®® 

§ 1506. Record or Transcript 

Where required by statutory or charter provisions, the 
appellant on an appeal from an assessment for public 
Improvements must file a transcript or certified copy of 
the proceedings complained of. 

On appeal to a judicial tribunal from an assess¬ 
ment for public improvements, appellant must com¬ 
ply with statutory or charter provisions as to the 
filing of a transcript or certified copy of the pro¬ 
ceedings complained of.®® The record or tran¬ 
script must contain such matters as arc required 


la. Ind.—reru v. Kroutzor, 163 N.H. 

420, 8G Ind.App. 420. 

44 G.J. p 727 note 3. 

TmiLsoxipt on. appool 
Ala.—^Hamrick v. Town of All)#‘rt- 
viUo, 122 So. 448, 219 Ala. 4 05— 
Stovall V. City of Janper, 118 So. 
467, 218 Ala. 282. 

19. Ind.—^Murdlok v. City of Mun- 
clo, 167 N.K. 132, 201 Ind. 245. 

44 CJ. p 727 note 4. 
ao. Ind.—Now Albany v. I-omon, 149 
N.E. 360, 162 N.iO. 72.3, 198 Ind. 
127—<llty of Peru v. Kreutzer, 166 
N.TU. 615, 86 Ind.App. 420. 

21. Ind.—Simon v. City of Wabash, 
107 K.E. 738, 68 lnd.App. 127, 

22. Ind.—Simon v. City of Wabanh. 
supra. 

ZZLOlnsloiL of other xnAttem does 
not afCoct Jurisdiction.—^MoDornian 
V. City of Torre llaulc, 168 N.E. 257, 
94 Ind.App. 692, rehearJnfir denied 
160 N.ID. 46, 94 Ind.App. 592. 

23. Conn.— mil v. Waterbury, 80 A. 
202, 84 Conn. 319. 

44 aj. p 727 note 7, 

24. Conn.—Hill v. Waterbury, su- 
pra. 

44 C.J. p 727 note 8. 


25, Conn.—^Pork City Taolit Club v. 

IBridguport, 70 A. 631, 81 Conn. 76. 
20. Ind.—^Whcolor v. City of indian- 
apollH, 186 N.W. 125. 205 Ind. 86— 
Miirdick V. City of Munen*. App, 
101 N.lfl. '665, ttlllrmod 167 N.K. 132, 
201 Ind. 215. 

27. Ind.—^Afurdick v. City of Mun¬ 
do, 107 N.ia. 132, 201 Inil. 24.5— 
Koad V. Abo Hosonblum ^ Sons, 68 
N.16 2d 376, 116 Ind-App. 200. 

28. Nob.—Byron Hood Co. v. Omaba, 
130 N.W. 748, 88 Neb. 828. 

29. Neb.—Byron Itocd Co. v. Omaha, 
supra. 

30. Ind,—^New Turk, etc., B. Co. v. 
Hammond, 83 N.K. 244, 170 Ind. 
493, 

31. Ala.—^Klx parte Finley, 20 Su.2d 
98, 246 Ala. 218. 

Iowa.—li’idollty Inv. Co, v. White, 
223 N.W. 884, 208 Iowa 619, inodl- 
llod on other errounds 226 N.W. 868. 
208 Iowa 519. 

Tex.—Corpus Jtixls olted In Wriprlit 

V. City of Dallas, Civ.App., 64 S 

W. 2d 799, 801. 

44 CJ*. p 728 noto 13. 

32. Iowa.—Fidelity Inv. Co. v. 

White. 223 N.W. 884, 208 Iowa 510, 
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modi Hod on other Ki^^unds 226 N. 
W. 868, 208 Iowa 619. 

Xilen cannot bo foreclosed nfpilnst 
properly ownern during; liie pendency 
of «n appeal.—Clly llond Co. v. 
W<‘ll.s, 7,3 N.16. 713, 31 Ind.App. 675— 
City Jiond Co. v. Brunor, 73 N.3D. 711, 
34 Ind.App. 659. 

Sale of realty for nonpayment of 

aHH(*Msment pendinpp appeid then- 
from iH not warranted.—FIdidIty Inv. 
Co. v. White, 223 N.W. 881, 208 Iowa 
619, mod I lied on other grounds 226 
N.W. 868, 208 Iowa 619. 

33- Ala.—^Tlunlavlllo v. Pulloy, 0.5 
So. 406, 187 Ala. 367. 

•14 a.J. p 728 note 16. 

Ueasaessment generally see infra 8S 
1641-1668. 

34. Tnd.—City Bond Co. v. Wells, 73 
N.JO. 713, 34 Ind.App. 676. 

44 C.J. p 728 noto 16. 

36. Pa.—Pittsburg v. Maxwell. 36 A. 
168, 170 Pa. 663. 

38. Wash.—GoettiT v. rily of Col¬ 
ville, 144 P. 30. 82 WiiMli. 

•14 C.J. p 728 notes 20, 22. 

Transcript ns roust itullug pleading 
sue supra S I d. 
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by statute or cbarter,®^ such as the assessment 
roIl,®S the objections thereto,^® the ordinance con¬ 
firming the assessment,^0 and the record of the 
council with reference to the assessment.^! How¬ 
ever, in the absence of a statutory requirement, 
the transcript need not contain the local improve¬ 
ment ordinance.^® Where a partial transcript of 
the proceedings has been duly filed, a certified tran¬ 
script covering all the proceedings may be filed.^3 

Amendment of certificate. A defect in the city 
clerk’s certificate to the transcript on appeal from a 
confirmation by the council of an assessment may 
be cured by amendment.^^ 

Notice of filing of transcript. Where required by 
statute, a notice of the filing of the transcript must 
be served on the city or the officer designated.“*5 
However, it has been held that such notice is not 
jurisdictional^® and may be waived by the city.^*^ 

§ 1507. Evidence 

a. In general 

b. Admissibility 

c. Weight and sufficiency 

a. In General 

On appeal to a Judicial tribunal from an assessment 


for public improvements, ordinarily It Is presumed that 
the assessment is correct and the appellant has the 
burden of proving the grounds for the modification or 
vacation of the assessment. 

Except where it is otherwise provided by stat¬ 
ute,*® on appeal to a judicial tribunal from an as¬ 
sessment all presumptions are in favor of its cor¬ 
rectness,*® in the absence of any showing to the 
contrary,®® and appellant has the burden of proof to 
establish the ground or grounds for modifying or 
setting aside the assessment,®! except where it is 
otherwise provided by statute.®® If the city at¬ 
tempts to justify an assessment in excess of a stat¬ 
utory limitation thereon, it has the burden of show¬ 
ing some ground on which the limitation may be 
avoided;®® and, where the answer disputes the 
validity of the entire proceeding, the city, it has 
been held, has the burden of showing that all stat¬ 
utory steps requisite to the validity of the proceed¬ 
ing were duly taken.®* 

b. d^dmissibility 

On appeal to a judicial tribunal from an assessment 
for public improvements, evidence which Is competent, 
relevant, and material Is admissible. 

Generally speaking, on appeal to a judicial tribu¬ 
nal from an assessment for public improvements, 


GT. Wash.—Goetter v. City of Col¬ 
ville, supra. 

38. Wash.—In re Grandview Local 
Impr. Dista. No. 29 to 87. 188 P. 
107, 108 Wash. 211—Goetter v. Col- 
viUe, 144 P. 80. 82 Wash. 806. 

39. Wash.—^In re Patterson, 167 P. 
924, 98 Wash. 884—Goetter v. Col¬ 
ville, 144 P. 80, 82 Wash. 805. 

40. Wash—In re Grandview Local 

Impr. Diets. Nos. 29 to 87, 188 P. 
107, 108 Wash. 211—Goetter v. 

Colville, 144 P. 30, 82 Wash. 306. 

:i. Wash.—Goetter v. Colville, su¬ 
pra. 

UC.J. P 728 note 26. 

48. Wash.—^In re Patterson, 167 P. 
924, 98 Wash. 384. 

43. Ala.—^Hood v. Bessemer, 104 So. 
325, 213 Ala. 225. 

Snpplyinir omission as to assessmsnt 
xoU 

Permlttlns city to file amended 
transcript of proceedings of city 
council relating to assessments, 
which supplied omission In orlgrlnal 
transcript as to assessment roll cov¬ 
ering owner’s property, was not ex^- 
ror,—Chenault v. City of Russell- 
vlUe, 169 So. 706, 283 Ala. 60. 

4A Wash.—Eimerson v. Seattle, 99 
P. 1185, 61 Wash. 689—^Barrett v. 
Seattle, 97 P. 1109, 61 Wash. 47. 

4B- Wash.—^Barrett v. Seattle, su¬ 
pra. 


48. Wash.—Barrett v. Seattle, su¬ 
pra. 

47- Wash.—^Emerson v. Seattle, 99 
P. 1136, 61 Wash. 689—Barrett v. 
Seattle, 97 P. 1109, 51 Wash. 47. 

48. Md.—^Baltimore v. Smith, etc.. 
Brick Co., 31 A. 428, 80 Md. 458. 

44 C.J. p 728 note 80. 

49. Ala.—Stovall V. City of Jasper, 
118 So. 467, 218 Ala. 282. 

Iowa.—Flnkle v. City of Marshall¬ 
town, 218 N.W. 618, 206 Iowa 918. 
N.J.—In re Opening of Raymond 
Plasa West, Market St. to River 
St, Newark, 171 A. 538, 12 N.J. 
Misc. 803. 

44 C.J. p 728 note 81. 

Presumptions and burden of proof 
as to validity of assessment gen¬ 
erally see supra 5S 1447-1449. 
However, it has been held that the 
construction, alteration, or widening 
of highway raises no presumption of 
benefits, which must be proved to 
sustain assessments.—^In re Widen¬ 
ing Mulberry St, 166 A. 447, 11 N.J. 
Misc. 295. 

50. Conn.—Citizens’ Ass’n v. Bridge¬ 
port, 80 A. 203, 84 Conn. 383. 

Neb.—^Broghamer v. Chadron, 186 N. 
W. 862, 107 Neb. 532. 

Presumption of correctness may be 
controverted on appeal, but property 
owner, to avoid presumption for 
fraud, must make direct attack.— 
Stovall V. City of Jasper. 118 So. 467. 
218 Ala. 282. 


61. Ala.—Stovall V. City of Jasper, 
supra. 

Iowa.—^E’lnkle v. City of Marshall¬ 
town, 218 N.W. 618, 205 Iowa 918 
W.Va.—^Bowling v. City of Bluefleld, 
140 S.B. 685, 104 W.Va. 589. 

44 C J. p 729 note 34. 

FarUcnlar grounds 

(1) Assessment excessive as be¬ 
ing in excess of benefits received.— 
City of Rockwood v. Cincinnati, N. 
O. & T. P. Ry. Co., 22 S.W.2d 237. 160 
Tenn. 81—44 C.J. p 729 note 84 [a] 
(5). 

(2) Other grounds see 44 CJ. p 
729 note 34 [a]. 

Xn Wisconsin 

(1) Appellant has the burden of 
proving that the assessment was not 
properly apportioned.—^Dickson v. 
Racine, 27 N.W. 68, 65 Wls. 806. 

(2) On appeal from assessment 
benefits made by city, the burden of 
proof is on the city to show that the 
property is benefited the amount 
claimed.—Schlldknecht v. City of 
Milwaukee, 13 N.W.2d 677, 245 Wls. 
33 . 

52. Md.—Baltimore v. Smith, etc., 
Bnck Co., 31 A. 428, 80 Md. 468. 

44 C.J. p 729 note 38. 

53- Iowa—Bailey v. Des Moines, 
138 N.W. 853. 158 Iowa 747. 

54. Ind.—^New York, etc., R. Co. v. 
Hammond, 83 N.B. 244, 170 Ind. 
493. 
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the party may introduce any competent evidence 
relevant to the issues triable,although if the court 
is without jurisdiction to grant the character of 
relief asked on appeal any evidence with relation 
thereto is inadmissible.^® On the question of bene¬ 
fits to the property assessed from the improve¬ 
ment, evidence as to the value of the property im¬ 
mediately before and after the improvement is ad¬ 
missible.®'^ A properly qualified witness may tes¬ 
tify as to how long a time would elapse before re¬ 
pairs would be necessary.®® Testimony as to wheth¬ 
er part of the proceeds of improvement bonds was 
expended in other improvements at other points in 
the city where defendant’s property is not benefited 
or assessable is admissible.®® 

On the other hand, evidence as to the effect the 
improvements had on property other than that in 
controversy is immaterial and inadmissible.®® Also 
the contract for the improvement is not admissible 
since it furnishes no information whatever as to 
the value of the property cither before or after 
the improvement.®^ So also, the guaranty of the 
contractors that the pavement would be in as good 
condition after five years as when laid is irrelevant 
to the question of the value of the improvements 
to the property, and should be rejected.®® A long¬ 
term lease of a light plant which does not restrict 
the use of the property for that purpose only is not 
admissible to show that no benefits could result 


because of the restricted use.®® 

Where a witness testified without objection to 
the value of property before and after the improve¬ 
ment, his testimony as to his experience whether 
improved streets increased the value of the prop¬ 
erty was properly excluded as immaterial.®'* Tes¬ 
timony as to whether the improvement would pay 
a certain per cent on the cost price in increased 
rentals is properly excluded.®® Where a proper¬ 
ty owner attacking the assessment introduces evi¬ 
dence of the inferior character of the improvement 
in front of his property, defendant is entitled to an¬ 
swer by evidence tending to establish the good and 
serviceable quality of the improvement.®® 

Exccssh^c assessment Where the assessment is 
objected to as excessive, any evidence may be intro¬ 
duced which has a legitimate bearing on this issuc®"^ 
except such as is by statute specifically excluded 
from consideration.®® 

c. Weight and Su^dency 

On appeal to a Judicial tribunal from an assessment 
for public Improvements, the general rules regulating the 
weight and sufficiency of evidence in civil actions ordi¬ 
narily are applicable. 

General rules as to weight and sufficiency of evi¬ 
dence in civil actions ordinarily apply to statutory 
appeals to judicial tribunals from assc.ssmcnts for 
public improvements.®? A preponderance of evi- 


55. Ala.—Finley v. City of Decfitur, 
160 So. 686, 227 Ala. 452—Craw¬ 
ford V. City of Decatur, 147 So. 
616, 226 Ala. 418—CUy of Dothan 
V. Thomley, 127 So. 193, 220 Ala. 
618—^Hamrick v. Town of Albert¬ 
ville, 122 So. 448, 219 Ala. 465. 

44 C.J. p 729 notes 37, 38. 

Trial de novo on appeal see infra S 
1608. 

Svldenee held Inadmlasthle 
Ala.—Finley v. City of Decatur, ino 
So. 686, 227 Ala. 462—Crawford 
V. City of Decatur, 147 So. 616, 226 
Ala. 418—City of Oasark v. Dyrd, 
143 So. 168, 226 Ala. 332—Hum- 
rick V. Town of AlbertvillP, 122 So. 
44<8, 210 Ala. 466. 

Evidence offered on appeals of other 
owners 

Whore the charter requiron that 
separate appeals taken by diffonml 
parties from one asHossment and 
appraisal shall be heard and tried 
as one cause, the Judge's use, in do- 
cidlng appeal of ovidenco offorod on 
hearing of appeals of other property 
owners from assessments, was not 
improper.—Appeal of Cohen, 166 A. 
747, 117 Conn. 76. 

Ownership of other property 
Cross-examination of owner of lot, 
assessed for street paving, as to his 


ownership and use of other lots, was 
improper as the inquiry was ii rele¬ 
vant, Inoompetent, and immaterial — 
Hamrick v. Town of AlbcrtMlle, 122 
So. 448, 219 Ala. 466. 

66. Md.—Tlaltimoro City v. Mary¬ 
land Trust Co., 107 A. 674. 136 Mil. 
36. 

67. Ala.—Ifamrlek v. Town of Al¬ 
bertville, 132 So. 448, 219 Ala. 
4G6. 

44 C.J. p 729 note 40. 

Depreciation and enhaacement 
All clrcumslances tending to show 
depreciation as well ns cnhnn(M>mi‘nt 
are for Jury's consideration.—Ham¬ 
rick V. Town of Albertville. 165 So. 
87, 228 Ala. 666—Crawford v. City 
of Decatur, 147 So. 616, 226 Ala. 418. 
Effect of improvement on drainage 
Owner should he permitt(‘d to show 
effect of improvements on driiliiage, 
whether facilities hod been provided 
for draining property, and whether 
promises could bo drained.—("raw- 
ford V. City of Decatur, supra. 

58l Ala.—^Tuscaloosa v. Hill, 69 So. 
486, 14 Ala.App. 641, certiorari de¬ 
nied 69 So. 698, 194 Ala. 669. 

59. Ala.—Hamrick v. Town of Al¬ 
bertville. 122 So. 448, 219 Ala. 466. 
60l Ala.—Tuscaloosa v. Hill, 69 So. 
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486, Ala.App. 6-11, certiorari de¬ 
nied 69 So. 698, 194 Ala. 659. 

61. To.—C.'irson v. Allegheny City. 
62 A. 1070, 213 Pa. 537. 

62. Ala.—^TTuntsvllle v. Pulley, 65 
So. 405, 187 Ala. 367. 

02i Md.—<(!onH(>lldatcd Gas, etc., <"i». 
V. Baltimore, 99 A. 968. 130 Mil. 
20 . 

e4u Ala,—Tiisraloosa v. Hill, 69 So 
486, 14 Ala.App. 641, certiorari de¬ 
nied 69 So. 508. 194 Ala. 569. 

65. Ala.—Hamrlrk v. Town of Al¬ 
bertville. 122 So. 448, 219 Ala. 465. 

66. Ala—Stovall v. Jasper, Ho So 
317, 2.16 Ala. 300. 

67. Wash.—Horton Tnv, Co. v. Seul- 
tle, 162 P. 989, 94 Wash. 666, L.lt.A. 
1918111 104. 

44 C.J. p 730 nolo 47. 
ea Tnd.—Clarke v. Kvansvlllo, 131 
N.E. 82, 76 Ind.App. 600. 

44 C.J. p 730 note 46. 

69. Tenn.—^Town of OneJUn v. Pem¬ 
berton, 13 S.W.2d 380, 157 Teiiii. 
624. 

44 C.J, p 730 note 61. 

Statutes making transcript prima 
fools evidence 

(1) Under some Htututes the tniii- 
script of proceedmgu is prima facie 
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dence has been held sufficient to overthrow the 
assessment,^® although it has been held that the 
report of the board is entitled to great weight and 
should be accepted as accurate unless controverted 
by clear and convincing proof to the contrary.^^ 
In various cases the evidence has been held suffi¬ 
cient or insufficient'^2 with respect to the special 
benefits to the property assessed^s or the apportion¬ 
ment of the assessment-"^* While the commission¬ 
ers fixing the assessment need not be experts on 
real estate values, the court, in reviewing their 
acts, must take into consideration their knowledge 
and qualifications in order to ascertain the basis 


on which their judgment was made.^* 

§ 1508. Trial 

Tha trial of an appeal to a Judicial tribunal from an 
assessment for public Improvements Is to be conducted 
in such manner as Is prescribed by statutory regula¬ 
tions. 

Where the rules for procedure and practice on 
appeals from assessments for public improvements 
are prescribed by statute, the statutory require¬ 
ments are controlling,7 6 as, for instance, whether 
the trial on appeal should^^ or should not^® be a 
trial de novo. On the other hand, where the stat- 


evidence of correctness of assess¬ 
ment on appeal.—City of Decatur v. 
Polytlnsky, 130 So. 66, 221 Ala. 540— 
Hamnck v. Town of Albertville, 122 
So. 448, 219 Ala. 465—44 CJ. p 730 
note 51 [c]. 

(2) Statutory provision making 
transcript prlma facie evidence of 
correctness of amount of assess¬ 
ments Is within legislative power.— 
Stovall V. City of Jasper, 118 So. 
467, 218 Ala. 282. 

xadepandeBt desorlptloiL of proper¬ 
ty In city clazlfB tzaasczlpt of pro¬ 
ceedings on appeal from assessment 
is not legal evidence, unless estab¬ 
lished by appropriate testimony.— 
Cabanlss v. City of Huntsville, 117 
So. 316. 217 Ala. 678. 

7a Tenn.—Town of Oneida v. Pem¬ 
berton, 12 S.W.2d 889, 157 Tenn. 
624. 

Sabstaatlal evidence 
On mere question of values of 
property benefited by street Improve¬ 
ment, depending on conflicting evi¬ 
dence, finding of commissioners is 
entitled to great weight with trial 
Judge, and, under such circumstanc¬ 
es, circuit court should hesitate to 
interfere with commissioners* find¬ 
ing, although court has right to do 
so If it Is convinced by substantial 
evidence that commissioners* report 
is wrong.—City of St. Louis v. Sen- 
ter Commission Co., 84 S.W.2d 133, 
886 Mo. 1209. 

71. N.J.—^Maplewood Tp. v. Smith, 
169 A. 866. 113 N.J.Law 283—In re 
Opening of Raymond Plaza West 
Market St. to River St., Newark, 
171 A. 538, 12 N.J.M1SC. 803. 

“The established rule in this state 
Is understood to be that, while the 
preponderance of proof la not enough 
to set aside an assessment and that 
the Judgment of the board la to be 
accepted as accurate, it cannot be 
accepted If the proofs are clear and 
convincing that the Judgment be 
erroneous, unreasonable, unjust, or 
arrived at by the duregard of some 
rule of law.*'—In re Raymond Plaza 
West Newark, 189 A. 106, 16 N.J. 


Misc. 131, affirmed City of Newark v. 
Essex County Circuit Court, 6 A.2d 
671, 122 N.J.Law 548. 

DetezmlnatloiL of area of assessmamt 
Assessment commissioners' deter¬ 
mination of area of assessment for 
widening street must stand on ap¬ 
peal, In absence of very convincing 
contrary evidence.—In re Widemng 
Mulberry St., 166 A. 447. 11 N.J.Mlsc. 
295. 

72. Ala.—City of Mobile v. Mobile & 
O. R. Co., 147 So. 606. 226 Ala. 
693. 

Minn.—^In re Assessment of Benefits. 
Costs, and Expenses, etc., for Pub¬ 
lic Purposes, 233 N.W. 861, 182 
Minn. 183. 

N.C.—In re Southern Ry. Co. Paving 
Assessment, 147 S.E. 301, 196 N.C. 
766. 

44 C.J. p 780 note 51 [a], [b]. 
Value of property 

Iowa.—^Nash v. City of Ames, 282 
N.W. 340—Gronbech v. Town of 
Jewell Junction, 239 N.W. 26, 213 
Iowa 358—^Adams v. Incorporated 
Town of West Liberty, 218 N.W. 
468, 206 Iowa 456. 

Evidence sufficient 
To show that Judgment of assess¬ 
ment board was erroneous, unrea¬ 
sonable, and unjust.—In re Raymond 
Plaza West, Newark, 189 A. 105, 15 
N.J.Misc. 131, affirmed City of New¬ 
ark V. Essex County Circuit Court, 
6 A.2d 671, 122 N.J.Law 648. 

Evidence lield insufficient 
Iowa.—^Fmkle v. City of Marshall¬ 
town. 218 N.W. 618, 205 Iowa 918. 

73. Evidence sufficient 

(1) In general.—In re Improve¬ 
ment Under Special Assessment Stat¬ 
utes by Sanitary Sewer, City of 
Cheyenne, 113 P.2d 968, ■57 Wyo. 121 
—44 C.J. p 730 note 51 [a]. 

(2) To show no special benefit to 
railroad’s roundhouse property be¬ 
cause of street Improvements so as 
to authorize local assessment.—City 
of Mobile V. Mobile & O. R. Co., 147 
So. 606, 226 Ala. 698. 

(8) To show that the assessment 
did not exceed special benefits. 
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Conn.—^Appeal of Cohen, 166 A. 747, 
117 Conn. 75. 

Iowa.—^In re Hume, 208 N.W. 285, 
202 Iowa 969. 

(4) To support finding that prop¬ 
erty abutting on water main was 
benefited thereby to the full amount 
of assessment calculated on front- 
foot basis.—Qvale v. City of Will- 
mar, 25 N.W.2d 699, 223 Minn. 61. 

(5) To warrant circuit court Judge 
In correcting assessments levied by 
municipality for a sanitary sewer 
system on ground that the assess¬ 
ments were not Just and fair as re¬ 
gards benefits conferred.—^Borough 
of Neptune City v. Lawrence, 1 A.2d 
22, 16 N.J.M1SC. 469. 

Evidence held insufficient 
Iowa.—In re Resurfacing Fourth St. 
in City of Davenport, 211 N.W. 
375, 203 Iowa 298. 

44 C.J. p 730 note 51 [b]. 

74i Evidenoe held sufficient 
To establish that assessment made 
by sewer board was not apportioned 
as nearly as may be to benefit which 
each lot or parcel would derive 
therefrom.—^In re Sewer Dist. In Vil¬ 
lage of Richmondvllle, 82 N.Y.S.2d 
82, 177 Mlsc. 814. 

7& N.J.—^In re Opening of Raymond 
Plaza West, Market St. to River 
St, Newark. 171 A. 638, 12 N.J. 
Mlsc. 303. 

76. Tenn.—Town of Oneida v. Pem¬ 
berton, 12 S.W.2d 889, 167 Tenn. 
624—Southern Ry. Co. v. City of 
Ellzabethton, 10 Tenn.App. 119. 

44 C.J. p 730 note 62. 

Trial of several appeals 
When so provided by statute or 
charter, separate appeals taken by 
different parties from one assess¬ 
ment and appraisal shall be heard 
and tried as one cause.—^Appeal of 
Cohen, 166 A. 747, 117 Conn. 76. 

77- Tenn.—Southern Ry. Co. v. City 
of Ebzabethton, 10 Tenn.App. 119. 
44 C.J. p 730 note 53. 

78. Pa.—Pittsburg's Petition, 86 A. 

298, 179 Pa. 630. 

44 C.J. p 730 note 64. 
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ute authorizing the appeal does not provide the 
method of procedure to be followed by the court, 
general rules are applicable and the court is 
without power to refer the appeal to disinterested 
reviewers instead of considering it and hearing evi¬ 
dence thereon.*® 

Jury trial. On appeal from an assessment a 
jury trial may be had where such a trial is author¬ 
ized by constitutional* 1 or statutory* ^ provision. 
Where by statute an appeal is made an exclusive 
remedy for any grievance, legal or equitable, which 
the lot owner may have by reason of the making 
of the improvement, and it is further provided that 
the appeal shall be taken, tried, and determined *‘in 
like manner -as in cases of appeals from the dis¬ 
allowance of claims,” etc., equitable claims are not 
triable by jury, although the legal claims so men¬ 
tioned are so triable.** 

§ 1509. Questions Re viewable 

On appeal from an assessment for public improve¬ 


ments the court may review such questions as It Is 
authorized to consider by the statute allowing the appeal. 

In the absence of any constitutional restrictions*^ 
the legislature may restrict an appeal to the courts 
from an assessment for public improvements to 
a consideration of such questions as it may sec 
fit.** On such appeal the court may review such 
questions, and only such questions, as are designated 
by the statute or charter giving the right to ap¬ 
peal.*® 

In the construction of particular statutes it has 
been held that on appeal the court may consider the 
amount for which the property may be assessed;*^ 
the amount of the assessments to defray the ex¬ 
pense of the improvement;** the amount of bene¬ 
fits derived from the improvement;*® whether the 
board, commissioner, or council was without power 
to assess the property of appellant; whether the 
assessment is unfair and unjust;®! whether an 
improvement was such as to render an assessment 


79. Conn.—^Appeal of Cohen, 166 A. 
747, 117 Conn. 76. 

Ind.—^Haynofl Auto. Co. ▼, Kokomo. 

114 N.E. 76S. 186 Ind. 9. 

44 C.J. p 780 note 66. 

Questions of law or fact 

(1) Question of enhancement of 
value of property was for Jury.— 
City of Ozark ▼. Byrd, 143 So. 168. 
225 Ala. 332. 

(2) Whether land assessed was 
benefited by storm wator sower to 
amount of assessment was for Jury. 
—City of Floronco y. Barnett, 114 
So. 284, 22 Ala.App. 218. 

(3) Whether property owner could 
remedy drainat;o of surface waturs 
on property at small expense was for 
jury.—Finley v. City of Decatur, 160 
So. 686, 227 Ala. 462. 

(4) Other questions soe 44 C.J. p 
730 noto 66 [d]. 

Znstmotions 

(1) In fircneral.—Crawford v. City 
of Decatur, 147 So. 616, 226 Ala. 
418—City of Decatur v. Polytlnsky, 
130 So. 66, 221 Ala. 640—44 C.J. p 
730 noto 66 [e]. 

(2) Held proper or not erroneous. 
—^Finley v. City of Decatur, 160 So. 
686, 227 Ala. 462—City of Doth:in 
V. Thotnloy, 127 So. 103, 220 Ala. 
618—Hamrick v. Town of Alb<»rt- 
ville, 132 So. 448, 210 Ala. 466. 
FlnOluars and verdict 

^la.—Caban Iss v. City of Huntsville, 
117 So. 316, 217 Ala. 678. 

44 C.J. p 730 note 66 [f]. 

SO. Ind.—^Haynes Auto. Co. v. Ko¬ 
komo, 114 N.U. 768, 186 Ind, 0. 

81.' Pa.—^In re lOdgmont Ave., 28 Pa. 
Dlat. 266. 

44 Cjr. p 731 note 69. 


XtJffht to jury trlnl on appeal general¬ 
ly SCO Junes § 81. 

88. Ala.—^Huntsville v. Pulley, 65 
So. 405, 187 Ala. 367. 

44 C.J. p 731 note 60. 

SSL Wls.-Nelson v. Waukesha. 132 
N.W. 887, 147 Wis. 163. 
Exclusiveness of remedy by appeal 
see supra fi 1502. 

84- Mo.—Bass V. Bangor, 89 A 309, 
111 Mo. 390. 

86. Ind.—^Now York, etc., R. Co, v. 
iTainmoiid, 83 N.E. 244, 170 Ind. 
4U3. 

44 C.J. p 731 note 64. 

86. Ala.—Chennult v. City of Itus- 
sellville, 169 So. 706, 233 Ala. 60— 
Fmley v. City of Decfitur, 160 
CSG, 227 Ala. 452—Hnmrndc v. 
Town of Albertville, 122 So. 448, 
219 Ala. 465. 

Minn.—In ro Meyer, 223 N.W. 135. 
176 Minn. 240. 

N.J.—Tn re Raymond Plaza West, 
Newark, 189 A. 105, 16 N.J.Miw. 
131, ainrmed City of Newark v 
Essex County, 6 A.2d 671, 122 N.J. 
Ijilw 648. 

N.O.—Atlantic Const Dine U. Co. v. 
Town of Ahoskle, 176 S.E. 264, 207 
N.C. 154. 

I^i.—Dower Chichester Tp. v. 

Roberts, 162 A. 460, 308 Pu. 195. 
Wash.—^In ro Sixth Avo, Improve¬ 
ment in City of Soattle, 284 P. 
738. 166 Wash. 459. 

44 C.J. i> 731 notes 66, 67. 

Authoxlty of city to pay contractor 
extra compensation 
Property owners on appeal from 
assossment could raise objection, 
which referee could consider, that 
payments by city council of extra 
compensation to sewer contractor 
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wore unauthorized.—^Application of 
Keep, 245 N.Y.S. 321, 138 Wise. 1D4, 
rovorsed on othur grounds In re 
ICeep. 260 N.Y.S. 237, 237 App.DIv. 
377, afilrmed Keep v. City of Dock- 
port, 188 N.E. 80, 262 N.Y. 696. 

Common connoU’s decision as to 
size of sewer Is not rovlcwnblo by 
court except for gravo abuse of dis- 
crotion and apparent Inok of support. 
—In ro Rchcnoctady Sewer Ashohs- 
nienl, 236 N.Y.S. 465, 1.31 Misc. 810. 

87. Me.—^Bass v. Bangor, 89 A 309, 
111 Me. 300. 

88. Tnd.—Murdlck v. City of Muncie, 
1Cl NE. 665, 201 Ind. 215. 

Wjh— 1j.‘imaseo Re.alty Co, v. City 
of Milwaukee, 8 N.W,2(l 372, 242 
Wls. 357, rchenring denied 8 N.W. 
2(1 866, 242 Wls. 357. 

44 C\J. p 731 note 60. 

Only questions open to revlaw on 
appeal tirti IhoSu relating to the 
amount of the ass<>ssm(>titH.—La- 
maseo Realty Co. v. Oily of Mil¬ 
waukee, supra. 

89. Towa.—Smith v. Marshalltown, 

3 96 N.W. 734, 197 lowa 85. 

44 C.J. p 731 noto 70. 

90. Vt.—Boydeii v. Brattleboro, 27 
A 164, 66 Vt. 604. 

91. N.J.—Graham v. Ocean City, 119 

A. 772, 08 N.J.Daw 426—Breakeii- 
bridge & Tlehenar v. City of New¬ 
ark, 1111 A. 670, 94 N..I.Daw 351-- 
In ru Opening of Rayinond iMaza 
West, Market St. to River St., New¬ 
ark, 171 A. •.‘i38. 12 N..r.Mise. 303- - 
lu ro Widening Mulhi‘rry Si., 156 
A. 447, 11 N..J.MI.se. 295- Du Mai- 
mon V. Borough of Ro.solle, 152 A. 
656, 8 N..J.MiHe. 904—Town of 

Kearney v. (!li‘ary, 141 A. 565. 5 N. 
J.Misc. 442—dlarstlner v. City of 
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therefor valid whether the land assessed is ad¬ 
jacent to the improvement within the meaning of 
the statutes providing for special assessments 
whether the expense of the improvement largely 
exceeded its value,®^ or what in the exercise of 
common prudence and honesty should have been 
expended for the improvement;®® whether the as¬ 
sessment exceeds the benefits;®® whether the prop¬ 
erty has been assessed in excess of the statutory 
limit ;®^ whether the assessment has been prop¬ 
erly apportioned;®® or whether any assessments 
should be made because of a noncompliance with 
the contract.®® 

On the other hand, it has been held that the court 
should not consider various matters,^ such as the 
necessity or expediency of the improvement 
the motive of the council in making the improve¬ 
ment;® the legality of the assessment;^ the viola¬ 
tion of a statute declaring that no contract shall be 
let for the improvement of any street, the total 
cost of which shall exceed fifty per cent of the ag¬ 
gregate value of the property subject to assess¬ 
ment;® that the assessors were governed in their 
deliberations by an erroneous principle;® that the 
assessors employed a wrong mode of assessment 
where no mode is prescribed by statute ;< that the 
commissioners failed to assess the property of 


others;® that the area for assessment of benefits 
was too small;® that the assessment was unequal 
that damages allowed a party for injury to his 
property in making the improvement were unrea¬ 
sonable and excessive or that there was an omis¬ 
sion to assess damages as prescribed by statute for 
injuries sustained by reason of a change of the 
grade of a street;^® or whether the petitioners for 
the improvement were residents of the city ;^® 
whether the petition had been signed by the requi¬ 
site number of persons owning property on the 
street whether the written consent of two thirds 
of the property owners to a change of grade of a 
street as required by statute was not obtained :i® 
or whether the contractor was the lowest and best 
bidder.!® It has also been held that, where the 
commissioners* report of the hearing for a vaca¬ 
tion of a special municipal assessment shows thar 
all proceedings against abutting property owners 
were according to law, the record is conclusive evi¬ 
dence of such fact, and the assessment will not be 
vacated on such grounds.!*^ 

Property benefited. Under some statutes the 
court on appeal may review the determination of 
the council or board or commission as to what prop¬ 
erty has been benefited,!® while imder other stat¬ 
utes the question as to whether property has been 


East Orange, 183 A. 476, 4 N.J.Misc. 
280. amrmed 134 A. 916, 108 N.J. 
Law 174. 

SB. IlL—Johnson v. Village of Bell- 
wood, 170 N.E. 683, 338 111. 606. 
X’.J.—Newark v. Essex County Cir¬ 
cuit Court, 6 A.Sd 671, 122 N.J. 
Law 648. 

X.C.—Atlantic Coast Line R. Co. v. 

Ahoskie. 134 SK 653, 192 N.C. 258. 
Street openlag as railroad Iniprove- 
ment 

X.J.—City of Newark v. Essex Coun¬ 
ty Circuit Court, 6 A.2d 671, 122 
N.J.Law 548. 

93L Iowa.—^BEauge v. Des Moines, 
196 N.W. 68, 197 Iowa 907. 

44 aj. p 731 note 73. 

94. N.Y.—In re Livingston, 24 N.E. 
290, 121 N.T. 94. 

95. N.Y.—^In re Livingston, supra. 

9& Ala.—Gamer v. Anniston, 59 So 
664, 178 Ala. 430. 

44 C.J. p 731 note 76. 

97. N.Y.—In re Walter. 75 N.Y. 364. 
44 CJT. p 732 note 77. 

9& Wls.—^Dickson v. Racine, 21 N. 

W. 620, 61 Wls. 646. 

44 CJ*. p 782 note 78. 

99. Iowa.—Robertson v. Des Moines, 
123 N.W. 831. 

44 C.J. p 782 note 79. 

L Wls.—^Lamasco Realty Co. v. City 


I of Milwaukee. 8 N.W.2d 872. 242 
Wis. 367, rehearing denied 8 N. 
W.2d 865. 242 Wis. 367. 

2. Conn—Gilbert v. New Haven, 39 
Conn. 467. 

Iowa.—Chicago, etc., R. Co. v. Cen¬ 
terville. 163 N.W. 106, 164 N.W. 
596, 172 Iowa 444. 

Conclusiveness of determination of 
necessity of Improvement general¬ 
ly see supra 9 1323. 

3. Iowa.—Chicago, etc., R. Co. v. 
Centerville, supra. 

Wash.—-In re Twentieth Ave. North¬ 
east, 163 P. 12, 96 Wash. 5. 

4. Ind.—^Murdlck v. City of Muncle, 
161 N.E. 666, 201 Ind.App. 245. 

Xfe Is assnsud on appeal that com¬ 
missioners of assessment observed 
the statutory requirements.—In re 
Opening of Raymond Plaza West, 
Market St. to River St., Newark, 171 
A. 538, 12 N.J.M 18 C. 308—In re 

Widening Mulberry St., 166 A. 447, 11 
N.J.M1SC. 295. 

5. Ind.—Clarke v. Evansville, 131 
N.E. 82. 76 Ind.App. 500. 

44 C.J. p 732 note 83. 

6. N.Y.—In re Cruger, 84 N.Y. 619. 
44 C.J. p 782 note 84. 

7. Wis.—Lamasco Realty Co. v. 
City of Milwaukee, 8 N.W.2d 872, 
242 Wls. 367, rehearing denied 8 
N.W.2d 866, 242 Wls. 357. 
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8. Ind.—^Powell v. Greensburg. 49 
N.E. 966, 160 Ind. 148. 

44 C.J. p 732 note 86. 

9w N.Y.—^In re Cruger, 84 N.Y. 619. 
44 C.J. p 782 note 86. 

10- N.Y.—In re Munn, 58 N.E. SSI. 
166 N.Y. 149. 

11. Conn.—Gilbert v. New Haven, 
39 Conn. 467. 

12. N.Y.—^In re Cruger. 84 N.Y. 619. 
44 C.J. p 732 note 89. 

13. Ind.—Allen County v. Silvers. 
22 Ind. 491. 

14. Ind.—Allen County v. Silvers, 
supra. 

15. N.Y.—^In re Buhler, 82 Barb. 79, 
19 How.-Pr. 317. 

16. Ind.—Allen County v. Silvers. 
22 Ind. 491. 

17. Vt.—Sowles V. St. Albans, 45 A. 
1060, 71 Vt. 418. 

la. Ind.—^McDorman v. City of 
Terre Haute. 160 N.E. 46, 94 Ind. 
App. 692. 

Minn.—Qvale v. City of Willmar, 26 
N.W.2d 699, 223 Minn. 61—In re 
Superior St. in Duluth, 216 N.W. 
318, 172 Minn. 654, certiorari denied 
Duluth & I. R. R. Co. v. City of 
Duluth, 48 S.Ct 321, 276 U.S. 628, 
72 L.Ed. 739. 

Wash.—^Rosentlial v. City of Tacoma* 
195 P.2d 102. 

44 C.J. p 732 note 96. 
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benefited is not open to review by appeal.^^ 

Lots to ufJiich remedy limited. Under a statute 
providing that an appeal by the owner of land af¬ 
fected by the improvements on the confirmation of 
the report of the board of public works shall be 
the only remedy of the owner affected by the im¬ 
provement, the remedy is limited to such parcels of 
land as the administrative board dealing with the 
matter would have jurisdiction under any circum¬ 
stances to affect thereby.20 

§ 1510. Nature and Extent of Relief Granted 

a. In general 

b. Reduction of assessments 
a. In General 

The court on appeal from an assessment for public 
improvements may grant such relief as it is authorized 
to grant by the statute or charter ailowing the appeal. 

On appeal from an assessment for public im¬ 
provements the court may grant such relief as it 
is authorized to grant by the statute or charter per¬ 
mitting the appeal.2i Thus, when authorized by 
statute or charter provision, the court may confirm, 
annul, or modify the act appealed from, or make 
such order in the premises as equity may rcquire.22 
Where a statute provides that on appeal the court 
shall either confirm, modify, or annul the assessment 
in so far as it affects appellant’s property, the court 
may modify the assessment on such property's or 
may set aside an assessment against property which 
was shown not to be benefited at all by the improve¬ 


ment,24 but it has no power to modify an assess¬ 
ment on any property other than that of appel¬ 
lant.-® The court is without power to cancel the 
assessment as to one lot owner and sustain it as 
to another who occupies identically the same posi- 
tion.2® On error proceedings the court will dis¬ 
miss the proceedings where no errors appear in 
the record.®*^ 

Ordering reassessment. On appeal from an as¬ 
sessment the court may make such order respect¬ 
ing reassessment as it is authorized to make by 
the statute or charter provision allowing the ap- 
peal.2® Where the statute provides that a reassess¬ 
ment shall be ordered where the assessment is void 
for a noncompliance with the law under which it is 
made and it appears that the improvement was one 
for which the assessment might lawfully be made, 
the court must provide for a new assessment where 
the method of making the first assessment ren¬ 
dered it void, the statute being considered man¬ 
datory,-2® but, if no power existed to make the as¬ 
sessment for the kind of improvement ordered, an 
order for reassessment is erroneous.^® 

Under a statute providing that the court shall 
hear all objections to the assessment and the amount 
thereof and determine whether it exceeds the bene¬ 
fits and render judgment accordingly, if it appears 
that there is fundamental error in the proceedings 
they should be abated in so far as they affect the 
interests of the i)arty appealing and a reassess¬ 
ment ordered in which the board must begin anew 
and retrace its steps but, where it appears that 


Conclusiveness of determination nf 
benefits tfoncrally soo supra, S 
1376. 

19. Iowa.—Dickinson v. Waterloo, 
162 N.W. 242, 179 Iowa 946. 

44 G.J. p 732 note 97. 

Equitable relief see infra fi 1628 o( 
scq. 

Sesnedy by ladnaotloa 

Ind.—Buckingham v. Kerr, 120 IST.E. 
422, 68 Ind.App. 290. 

aa Wis.—Northern Pac. It. Co. v. 
Douylas County, 130 N.W. 246, 146 
Wis. 288. 

21 . Conn.—Connecticut Railway Sc 
Lighting Co. V. City of Waterbury, 
18 A.2d 700, 127 Conn. 617—Rl.shop 
V. City of Meriden, 159 A. 289, 114 
Conn. 483. 

N.Y.—In re Sewer T)isL in Village of 
Rlchmondville, 32 N.Y.S.2d 82. 177 
Misc. 814. 

Pa.—Appeal of Leif, Com.Pl., 96 
Plttsb.Leg.Jr. 143. 

44 C.J. p 732 note 1. 

Trial de novo sec supra S 1608. 

22 . Copn.—Connecticut Railway Sc 
Lighting Co. v. City of Waterbury, 
18 A.2d'700, 127 Conn. 617. 


COBflzmatioxi Itnited to assessments 
for local Improvements 

N.J.—In re Raymond Plaza WokI. 
Newark, 189 A. 105, 15 N.J.Misc. 
131. oflirmed City of Newark v E»- 
Hox County Circuit Court, 6 A.2cl 
071, 122 N.J.Law 648. 

28. Conn.—Connecticut Railway & 
Lighting Co. V. City of W«t<T- 
bury', 18 A.2d 700, 127 Conn. 617. 

44 C.J. p 733 note 3. 

24. Waah.—Viegle v. Spokane, 139 
P. 33, 78 Wash. 369. 

25. Idaho.—Amabary v. Twin Falls, 
200 P. 723, 34 Idaho 313. 

26 . Iowa.—Cuvanagh v. Des Moines, 
162 N.W. 17, 170 Iowa 739. 

27. Neb.—Roberta v. City of Mit¬ 
chell, 369 N.W. 616, 131 Neb. 672. 

Pxooesdlngs properly dismissed 

Nob.—Roberta v. City of Mitehell, 
supra. 

28. Ala.—Garner v. City of Annis¬ 
ton, 59 So. 654, 178 Ala. 430. 

RoasaesHment generally see infra S8 
1541-1558. 

28. Wis.—Boettger v. Two Kivera, 
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144 N.W. 1097. 147 N.W. 66, 167 
Wia, 60. 

30. Wis.—Boettger v. Two Rlvere, 
supra. 

31. Ala.—Onrner v. Anniston, 69 So. 
664, 178 Ala. 430. 

wTeolmloal'’ or '^fondameatal’* de¬ 
fects 

(1) “Techiiloal defwts" are those 
irregularlllea which are not funOii- 
mcntal, while "fundamental defects" 
are the omission of an appropxial(> 
initial ordinance authorizing and d<‘- 
claring tho improvement, the omis- 
sion of notice to the property owner, 
with opportunity to appear and make 
objections, and tho making of 1h(> 
asHessmont on any other basis than 
the increased value of the property 
by reason of the speciiil henefits de¬ 
rived ffom the lmprov(m4‘nl.—City 
of Hartsollo v. Culver, 114 So. 68, 
216 Ala. 668. 

(3) If property owner had no no¬ 
tice or was ex(»1iid(-d from session at 
which town’s improvement assess¬ 
ment was mad^s court should annul 
asHeHsment, with leave to town to in¬ 
stitute supplementary proceedings as 
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by reason of any technical irregularity or defect 
in the proceedings the assessment has not been prop¬ 
erly made against the land, the court may, when 
authorized by statute, render judgment for the 
amount properly chargeable against the land in 

■question.82 

b. Bednction of Assessments 

Where authorized by statute, the court on appeal 
from an assessment for public improvements may re¬ 
duce the assessment. 

On appeal from an assessment for public im¬ 
provements, the court may, in a proper case, reduce 
the assessment where such power is conferred on 
it by the statute authorizing the appeal.®® Where 
the assessments are shown to be in excess of the 
benefits conferred, the court may®^ and should®® 
reduce the assessment, and should not declare the 
entire assessment invalid;®® and similarly, if the 
assessment appears to be in excess of the statutory 
limit, the court should not set aside the entire as¬ 
sessment but should reduce it to the proper 
amount.®? So if the assessments exceed the cost 
of the improvement, the court should make a pro¬ 
portionate reduction from each assessment.®® Fur¬ 
ther the assessment should be reduced where it is 
shown that by reason of fraud or mistake the cost 
of the improvement is grossly excessive;®® and, 
when a reduction is made on this ground, it is er¬ 
ror to add to the assessment of the property own¬ 
ers that portion of the cost which was originally 
assessed against the municipality.^® 


Where the evidence is conflicting on the question 
of benefits and there is no evidence to show the ex¬ 
tent of the benefit conferred, it is error to reduce 
the assessment.^! Also, a reduction is not warrant¬ 
ed where there is nothing by which the court can 
determine the extent to which it has been increased 
by reason of fraud or substantial error.^ 

Where other appeals are pending^ thereby making 
it impossible to determine whether a reduction is 
justified, a reduction is properly refused.^® 

Holding city for amount of reduction. Under 
some statutes, if the court before whom the appeal 
is tried finds that the assessment should be reduced, 
it must render judgment against the city for the 
amount of the reduction.^^ 

§ 1511. Judgment and Costs 

The Judgment on appeal to a court by a property 
owner from an assessment for public Improvements con¬ 
stitutes a Judgment In rem against the property. 

General rules governing judgments ordinarily 
are applicable on appeal to a court from an assess¬ 
ment for public improvements.^® A judgment on 
appeal by a property owner from an assessment is 
in rem,4® and a lien is properly declared and en¬ 
forced by order of sale and judgment against the 
property owners and sureties for the amount of the 
assessment as fixed by the court.^? However, no 
personal judgment can be rendered against the 
owner or his sureties for the amount of the assess¬ 
ment so fixed.'^® 


provided b7 statute.—^Hamrick v. 
Town of Albertville, 136 So. 326. 223 
Ala. 216. followed In 139 So. 916, 26 
AIa.App. 634. 

32. Ala.—^Hamrick y. Town of Al- 
bertvUle, 165 So. 87. 228 Ala. 666— 
Hamrick v. Town of AlbertvlUe. 
122 So. 448. 219 Ala 466—City of 
Hartselle v. Culver, 114 So. 68, 216 
Ala. 668—^Hood v. City of Besse¬ 
mer, 104 So. 325, 213 Ala. 225. 

33. Wash.—^Horton Inv. Co. v. City 
of Seattle. 162 P. 989, 94 Wash. 
556, L..RJL.1918E 194. 

Bednctloa a« limit of power 
Under some statutes a reduction of 
the assessment Is the limit of the 
power of the court—^Matter of 
Bralnerd. 3 N.Y.S. 889, 61 Hun 380. 
affirmed 22 N.E. 1127, 117 N.Y. 623— 
44 C.J. p 738 note 12. 

Primary question to be deter¬ 
mined by court Is whether the as¬ 
sessment ought to be reduced.— 
Clarke v. Evansville, 181 NJS. 82, 75 
Ind.App. 600. 

84. Washj—Horton Inv. Co. v. Seat¬ 
tle. 162 P. 989, 94 Wash. 556, L.RAl. 
1918E 194. 

44 OJ. p 788 note 16. 


Assessment In excess of benefits con¬ 
ferred see supra 5 1407. 

35. Iowa.—^Andre v. Burlington, 117 
H.W. 1082, 141 Iowa 66. 

33. Iowa—^Andre v. Burllnsrton, su¬ 
pra 

37. Iowa—Andre v. Burlington, su¬ 
pra 

Statutory limitations on amount see 
supra SS 1408-1410. 

38. Md.—Maryland Trust Co. v. 
Baltimore City, 93 A. 454, 126 Md. 
40. 

Assessment exceeding cost of Im¬ 
provement see supra § 1410. 

39. N.Y.—Matter of Cullen. 6 N.Y.S 
625, 53 Hun 634, affirmed 23 N.E. 
1144, 119 N.Y. 628. 

44 C.J. p 733 note 22. 

40. N.Y.—^Matter of Cullen, supra 

41. Iowa.—Camp v. Davenport, 130 
N.W. 137, 161 Iowa 33. 

40. N.Y.—^Matter of Smith, 67 How. 
Pr. 601. 

43. Md.—^Maryland Trust Co. v. 
Baltimore City, 93 A. 464, 125 Md. 
40. 

44. Indw-^tate v. Beal, 118 N.E. 225, 
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185 Ind. 192—Clarke v. Evansville, 
131 N.E. 82. 75 lnd.App. 600. 

4Si Order iaolndlng assessment i&ot 
appealed 

Lots assessed, respecting which 
appeals were not taken, were im¬ 
properly Included in order correcting 
assessments.—Town of Kearney v. 
Cleary, 141 A. 666. 6 N.J.Mlsc. 442. 
48. Ala—^Hood v. Bessemer, 104 So. 
325, 213 Ala 225. 

47. Ala—^Hood v. Bessemer, supra 
Lien Euid Its enforcement see infra 

§ 1564 et seq. 

Effect on other mathods of collecting 
assessment 

Under statute the circuit court 
may declare the lien and enter an 
order for Its enforcement, but the 
power of the court to so do is cumu¬ 
lative and does not restrict the right 
of the city to collect the assessment 
pursuant to a sale of the land under 
another statute.—Cardwell v. City of 
Dothan, 128 So. 794, 221 Ala 412. 

48. Ala—^B^kner v. Bessemer, 106 
So. 896, 214 Ala 130—Hood v. 
Bessemer. 104 So. 325, 213 Ala 225. 

Personal liability for assessment 
generally see infra SS 1649-1652. 
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Amendment of judgment. In a proper case the 
court on appeal from an assessment may amend 
its judgment.^9 

Concluswcness of judgment. The judgment on 
appeal as to the liability of the property assessed 
is conclusive not only against the city50 but as 
against the contractor since he claims only through 
or under procedure of the council.Si While the 
right of a city to assess property may be defeated 
by failure of the contractor substantially to per¬ 
form, the contractor, who is neither a party nor a 
privy to appeals by property owners from a decision 
of the city council sustaining assessments, is not 
bound or estopped as against the city by an adjudi¬ 


§ 1512 

cation on such appeals that the contract was not 

performed.® 3 

Costs. On appeal to a judicial tribunal from an 
assessment, costs may be allowed to the extent au¬ 
thorized by statute.® ® Thus, where authorized by 
statute, the court may allow costs in its discre¬ 
tion under some statutes it is within the dis¬ 
cretion of the trial court whether to allow costs or 
deny them or whether the costs shall be apportioned, 
if allowed.55 Under other statutes on appeal to a 
judicial tribunal from an assessment the costs are 
taxed against the unsuccessful party and, although 
the property owner secures a reduction of the 
amount of the assessment, a judgment against him 
carries costs.®® 


MUNICIPAL CORPORATIONS 


20. Appellate Review oar Judgments Conpirming. Revising, or Vacating Assessments 


§ 1512. Right of Review and Decisions Re- 
viewable 

No writ of error may be prosecuted to, or an appeal 
taken from, a Judgment or order In judicial proceedings 
to confirm an assessment or on appeal to a court from 
an assessment unless such modes of review by appellate 
courts are authorized by constitutional or statutory pro¬ 
visions. 

In the absence of authority conferred by the con¬ 
stitution, the right to prosecute a writ of error to,®^ 
or to appeal from a judgment or order confirming,®® 
or refusing to confirm,®® a special assessment in 
proceedings to confirm it, or to appeal from a judg¬ 
ment rendered on appeal from an assessment to a 


judicial tribunal,®® depends entirely on statutory 
authorization; and it may be that an appeal can 
only be taken when allowed by order of the court 
and in conformity with the ordcr.®i In the ab¬ 
sence of constitutional restriction the legislature 
may by statute deny the right of appeal®^ or writ 
of error,®® and statutes denying such right are 
valid and not open to objection on constitutional 
grounds.®* 

Decisiofts reviewablc. Such decisions of the low¬ 
er court in confirmation proceedings or on appeal 
from an assessment arc reviewablc by the appellate 
court as arc designated by statute.®® Generally 


Jndsrxnmt for Inteirast 

Judgrment of court of common 
pleas on appeal from assessment of 
benefits for Improvements In city 
should not provide for city’s re¬ 
covery of amount of benefits or for 
interest on assessments.—^Apppai of 
Cohen, 166 A. 747, 117 Conn. 76. 

49. Elimination of item of interest 
Amendment of Judgment fixin^r as¬ 
sessment by eliminating' iiom of in¬ 
terest, which as a matter of law 
could not be Included in the verdict 
and Judgment, was not error where 
Jury found principal amount of in¬ 
creased value and separately stated 
amount of interest thereon.—City of 
Decatur v. Finley. 127 So. !618, 221 
Ala. 101. 

sa Iowa.—Western Asphalt Paving 
Corporation v. City of Marshall¬ 
town, 214 N.W. 687, 203 Iowa 1324. 

51. Iowa.—Western Asphalt Pav. 
Corp. V. City of Marshalltown, su¬ 
pra. 

62. Iowa.—^Western Asphalt Paving 
Corporation y. City of Marshall¬ 
town, supra. 


53. Costs against municipality 

Ala.—City of Decatur v. I’clytinsky, 
130 So. 66, 221 Ala. 540. 

54b Conn.—Connecticut Railway & 
Lighting Co. V. City of Waterbury, 
18 A.2d 700, 127 Conn. 617. 

55. Wash.—Drown v. Anacortes, 139 
P. 652, 79 Wash. 83. 

56. Ala.—lOx parte Hill, 69 So. 598. 
194 Ala. 669, certiorari denied 69 
So. 48G. 14 Ala.App. 641. 

67. Ill.—^Washington v. City of Dos 
riainos, 176 N.ld. 915, 314 111. 613. 

W.Vo.—Howling V. Cl'ty oC Hluofleld, 
140 S.K 685, 104 W.Vo. 5K9. 

44 C.J. P 734 note 41. 

58. Ill.—Johnson v. Vlllngo of Dell- 
wood, 170 N.E. 683, 338 JII. 605— 
Pekin V. Wetzel, 93 N.K. 941, 216 
Ill. 493. 

69. Ill.—Chicago V. Hulbert, 68 N.IO. 
786. 206 III. 346. 

44 C.J. P 734 note 43. 

60. Ala.—Crawford v. City of Deca¬ 
tur, 147 So. 615, 226 Ala. 418— 
Hamrick v. Town of Albertville, 
136 So. 326. 228 Ala. 216. 

Ind.—City of Franklin v. Graham 
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Realty Co., 166 N.E. 609, 89 Ind. 
App. 389. 

Miss.—^Wilson V. City of Lexington, 
119 So. 795, 163 MIhk. 209. 

Wash.—In re West Harton St. Sewer, 
Local Imp. Hist. 4933, 1 ]>.2d 858, 
163 Wash. 645—^In re Sixth Ave. 
Improvement In City of Seattle, 
284 P. 738, 155 Wash. 450, 

44 C.J. p 734 note 44. 

61. 111.—LInglo V. Chicago, 71 N.E. 
590, 210 Ill. 600. 

62. Ill.—People V, Omen, 124 N-R. 
860, 290 Ill. 59. 

44 C.J. p 734 note 47. 

63. Ill.—^I*eoplo V. Omen, supra. 

44 O.J. p 734 note 48. 

64b. Ill.—^I>Goplo V. Omen, supra. 

44 C.J. p 736 not<>s 47-49. 
Constitutional right to review of Ju¬ 
dicial proceedings sno ConHtllu- 
tlonal Law 5 720. 

66 . Ala.—^iramrick v. Town of Al¬ 
bertville, 136 So. 326, 32.3 Ala. 216. 
Or.—^I’ortlond v. Nottingham, 115 l\ 
28, 68 Or. 1. 

Wash.—In ro Sixth Ave. Improve¬ 
ment In City of Seattle, 284 738, 

166 Wash. 459. 
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an appeal will lie only from final judgments and 
orders.®® An order setting aside a previous or¬ 
der dismissing a proceeding to award damages and 
assess benefits from a street improvement,®7 and 
an order denying a motion to vacate a prior order 
confirming the assessment and granting a new trial, 
being equivalent to an order denying a new trial,®s 
are appealable under statutes authorizing appeals 
from orders granting or denying new trials. Where 
there is no statutory authority for an appeal from 
an order setting aside the verdict of the juiy on ap¬ 
peal from an assessment to the circuit court, the 
order is not appealable.®® Under a statute provid¬ 
ing that the county court may affirm or reverse 
an apportionment of the expense of building a sew¬ 
er, and, if reversed, the court shall appoint com¬ 
missioners to make a new apportionment, and no 
appeal shall be allowed from such order, the denial 
of an appeal refers to the reversal, and not to an 
order of affirmance, which is appealable.^® 

§ 1513. Who Entitled to Review and Parties 

The general rulea prescribing the persons entitled to 
an appellate review ordinarily apply to an appellate re¬ 
view of Judgments In proceedings to confirm an assess¬ 
ment for public Improvements or on appeal from such 
assessment. 

General rules prescribing the persons entitled to 
an appellate review ordinarily apply to an appellate 
review of judgments in proceedings to confirm an 
assessment for public improvements or on appeal 
from such assessment.^! To entitle one, even 
though a party, to an appeal or writ of error, it is 
essential that he shall have an interest in the subject 
matter of the suit*^® and that his rights shall be prej¬ 
udicially affected by the judgment.^® An appeal by 
persons who are not entitled to prosecute an ap¬ 


peal will be dismissed,’'^ but the fact that persons 
who are not entitled to prosecute an appeal join 
in the prayer for appeal and in the appeal bond 
does not require a dismissal of the appeal as to 
those persons who are entitled to prosecute the 
appeal.^® When authorized by statute the munici¬ 
pality may appeal from a judgment reducing or 
canceling an assessment. 7® 

Parties. General rules regulating parties on ap¬ 
peal and error, in so far as applicable, govern as 
to parties on appeals of this character.^^ 

Jaint or several appeals. In some jurisdictions 
by statute the court may allow an appeal from a 
final judgment to be taken jointly and on a joint 
bond, or severally and on several bonds, as may 
be specified in the order allowing the appeal.'^S The 
appeal must be prosecuted in compliance with the 
statute and order of the court.^-® Only joint or sev¬ 
eral appeals are permitted and two joint appeals 
by different objectors joining in each are not per¬ 
mitted;®® and, where the order allowing the ap¬ 
peal provides only for a joint appeal by all of the 
objecting property owners, a separate appeal can¬ 
not be maintained by a single property owner.®! 
Where the court authorizes any of the objectors 
to perfect a joint or several appeal, a joint appeal 
by part of the objectors will not be dismissed ;®- 
but the appeal will be dismissed as to appellants 
signing the appeal bond who filed no objections 
and who were not included in the order for the 
appeal.®® 

Under a statute declaring that judgments of con¬ 
demnation shall have the effect of several judg¬ 
ments as to each tract or parcel of land assessed 
and that no appeal shall delay the judgments ex 


86 . 111.—Hlgrhland Park v. McMul- 

Im, 94 N.K 966. 249 111. 568. 

Wliat oonstltiitea final JncUrmant 

(1) Court’s final Judgment for de¬ 
fendant appealing from improvement 
assessment was final disposition, an¬ 
nulling final assessment by town and 
leaving town to proceed as advised. 
—^Hamrick v. Town of Albertville, 
135 So. 326, 223 Ala. 216, followed in 
139 So. 916, 25 Ala.App. 634. 

(2) Other Judgments see 44 CJ. p 
785 note 52 [a]. 

67. Mo.—St. Louis v. Hydraulic 
Press Brick Co., 233 S.W. 212. 

88 . Minn.—^Everlngton v. Minneap¬ 
olis Park Com'rs, 138 N.W. 43'6, 
119 Minn. 384. 

€6- Or.—-Portland v. Nottingham, 
113 P. 28, 58 Or. 1. 

•44 C.J. p 735 note 56. 

7a N.T.—Matter of Klock, 51 N.T. 
S. 897, 80 App.mv. 24. 


71. Ill.—^Village of Dolton v. S. 
Ellen Dolton Estate, 162 N.E. 214, 
331 Ill. 88. 

72. Ill —^Village of Dolton v. S. El¬ 
len Dolton Estate, supra 

44 C.J. p 735 note 58. 

73. Ill.—^Lovmgton v. Gregory, 122 
N.B. 504. 287 Ill. 169. 

44 C.J. p 735 note 69. 

74. Ill.—^Village of Dolton v. S. El¬ 
len Dolton Estate. 162 N.E. 214, 
331 Ill. 88. 

75. Ill.—^Village of Dolton v. S. El¬ 
len Dolton Estate, supra 

7a Wash —In re Sixth Ave. Im¬ 
provement in City of Seattle, 284 
P. 738, 165 Wash. 459. 

77. Owner of property ooadenmed 
Ill.—^Village of Winnetka v. Murphy, 
17 N.E.2d 42. 369 Ill. 455. 

Sureties on bond on appeal to lower 
court 

Sureties on bond on appeal to clr- 
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cult court were not necessary partle.<« 
to appeal to supreme court from cir¬ 
cuit court’s Judgment.—Wilson v. 
City of Lexington. 119 So. 795, 153 
Miss. 209. 

78. Ill.—^Village of La Grange Park 
V. Hess. 168 N.E. 672, 832 111. 236. 

79. Ill.—^Lingle v. City of Chicago, 
71 N.E. 590. 210 Ill. 600. 

8 a Ill.—Momence v. Kirby, 146 N.E. 

142, 316 Ill. 138, 189. 

44 C.J. p 736 note 82. 

81. Ill.—Llngle v. Chicago, 71 N.E. 

590, 210 Ill. 600. 

44 C.J. p 736 note 83. 

82- Ill.—Village of La Grange Park 
V. Hess, 163 N.E. 672, 332 Ill. 236 
—Village of Dolton v. S. Ellen Dol¬ 
ton Estate, 162 N.E. 214, 331 Ill. 
88 . 

8 a Ill—Village of La Grange Park 
V. Hess. 163 N.E. 672, 832 lU. 286. 
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cept as to the property concerning which it is 
taken, separate appeals are contemplated and the 
proceedings are not to be delayed because all per¬ 
sons who are or may be interested in the questions 
involved are not in court to participate in the ar¬ 
gument of the questions.®^ 

Interveners. Where a city obtained a judgment 
confirming an assessment and the owner of the land 
assessed prosecuted a writ of error to reverse the 
judgment, one who purchased from the city the 
vouchers issued for the assessment is not entitled 
to intervene, although he may perhaps be entitled 
to file a brief in the case.*® 

§ 1514. Presentation and Reservation of 
Grounds 

Objections to an assessment for public Improvements 
will not be heard by the appellate court on review of a 
judgment, where such objections were not raised in the 
lower court or presented to the council or other board 
making the assessment. 

In accordance with, or by analogy to, elcmcn- 
tai 7 rules governing appellate procedure, objections 
to an assessment for public improvements which 
were not presented in some appropriate manner 
in the court in which proceedings to confirm an 
assessments^ or to which an appeal from an as¬ 
sessment was taken,and which were not pre¬ 
sented to the council or other assessment board mak¬ 
ing the asscssment,^^ will not be heard on appeal 
or error to review a Judgment of the court, con¬ 
firming, revising, or annulling the assessment. As 
a corollary to this proposition it may be stated 
that, where specific objections were filed before 
the councils^ or in the court in which the proceed¬ 
ings to confirm the assessment were heard,no 
other objections than those so filed will be consid¬ 
ered on appeal or error from a judgment of such 
court. Where parties file objections, they are bound 
to include all that they intend to raisc.®i Tlie the¬ 


ory adopted by the parties and the trial court is 
binding on the appellate court.^^ 

Exceptions to the rule are recognized.®® If the 
court had no jurisdiction of the subject matter, 
an objection on this ground is one that cannot be 
waived, and it may be raised for the first time on 
appeal or error.®^ Also, the rule does not apply 
as to a party who did not appear in the confirma¬ 
tion proceedings and in whose behalf no objection 
was madc.®5 If a judgment by default confirming 
an assessment is rendered against one not appear¬ 
ing, the judgment may be reviewed as to alleged 
errors appearing on the face of the record.®® 

Sufficiency of objections. It has been held 
that the objections should point out the specific de¬ 
fects relied on;®7 and, where a general objection 
is filed, it is the duty of the court on motion to 
require the objection to be made specific.®® How¬ 
ever, it has been held that, if no motion is made 
to require the objection to be made more specific, 
the generality of its nature will not prevent a re¬ 
view on appeal of the question raised by it.®® 

Necessity for ruling on objections. In order to 
make an objection available in a reviewing court, it 
is indispensable that the party making it should ob¬ 
tain a ruling on the objection by the lower court’- 
Whcrc it appears that the party did not in fact re¬ 
ly on all his objections, but only presented some of 
them to the court, those not urged as reasons on 
which the court should act will be regarded as 
waived.® 

§ 1515. Requisites and Proceedings for 
Transfer of Cause and Effect of 
Appeal 

Proceedings for the review by an appellate oeurt 
of a Judgment In proceedings to confirm an assessment 
for public Improvements or on appeal from such assess¬ 
ment must be taken In accordance with statutory regu¬ 
lations. 


111.—Chicago v. Harwell. 103 1^. 
R 606, 260 Ill. 566. 

95. Ill.—^Marklcy v. Chicago. 48 N. 
B. 1066. 167 HI. 626. 

Pa.—^In re Sewer Dlat. No. 4, 
Nether Providence Tp., 24 A.2d 
678, 148 Pa.8uper. 7. 

44 C.J. p 736 noto 61. 

Presentation and reservation of 
grounds generally see Appeal and 
Elrror 86 228-330, 1808. 

87. Ala.—Bchwend v. City of JJlr- 
mlngham. 111 So. 206, 216 Ala. 401. 

Oonn.-^ppeal of Ouhen, 1C6 A. 747, 
117 Conn. 75. 

Iowa.—Schumacher v. City of Clear 
l4Lke, 289 N.W. 71, 214 Iowa 84. 

44 C-jr. p 736 noto 62. 

68 C.J.S.—83 


88 . Iowa.—Schumacher v. City of 
Clear IiOko, supra. 

44 C.J. p 736 note 03. 

89. Iowa.—TJaden v. Wellsburg, 198 
N.W. 772, 107 Iowa 1292. 

90. Ill.—^Dickey v. Chicago, 45 N.IS. 
637, 164 Ill. 37. 

44 C.Xp 736 noto>65. 

9GU Ill.—Hlnklo V. Mattoon, 48 N.B. 
908, 170 Ill. 316. 

98. Ind.—City of Indianapolis v. 
Stutx Motor Car Go. of America, 
180 N.B. 497, 94 Ind.App. 211. 

93. 111.—Fisher v. Chicago, 72 N.B. 
680, 218 Ill. 268. 

94. Ill.—^Fisher v. Chicago, supra. 
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95. Ill.—Markley v. Chicago, 48 N.B. 
962, 170 Ill. 368. 

98. Ill.—^Markley v. Chicago, supra. 

07. III.—Ewart v. Wosto.rn Springs, 
64 N.E. 478, 180 Ill. 318. 

44 CJ. p 736 note 73. 

9& Ill.-<!lose V. Chicago, 75 N.E. 
479, 217 in. 216—Clark v. Chicago, 
73 N.IO. 358, 214 III. 318. 

99. HI.—Close V. Chicago, 75 N.E. 
479, 217 Ill. 216. 

44 aj. p 736 note 75. 

1. Ill.—Close V. Chicago, supra. 

8 . Ill.—^Dcs Plaines v. Wlnkolman, 
110 N.B. 417, 270 IlL 149. 

44 CJ. p 736 note 78. 
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Proceedings for the review by an appellate court 
of a judgment in proceedings to confirm an assess¬ 
ment for public improvements or on appeal from 
such assessment must be taken in accordance with 
statutory regulations,® and on failure to comply 
with such regulations the appeal may be dismissed.^ 
Where the statute allowing an appeal in such class 
of cases provides the steps to be taken, such stat¬ 
ute is controlling and a general statute or rule 
governing appeals is inapplicable.® The statutory 
regulations must be observed with respect to the 
time of taking and perfecting an appeal® or suing 
out a writ of error,^ the application for allowance 
of an appeal,® service of notice of appeal,® and the 
filing and approval of a bond.^® 

Affidavit of want of notice. Where the statute 
requires an application for a writ of error to a 
confirmation judgment to be accompanied in every 
case by an affidavit that applicant did not receive 
notice of the filing of the assessment for confirma¬ 
tion or otherwise learn of its pendency within ten 
days before entry of default therein, a writ sued 
out without such affidavit will be dismissed.^^ Un¬ 
der the statute requiring this affidavit to be filed 
"in every case,” it necessarily follows that parties 
who had a hearing in the court below being unable 
to make such an affidavit are not entitled to a writ 
of error but must seek redress by some other rem- 
edy.l® 


Effect of appeal In accordance with general 
principles an appeal from a judgment confirming 
an assessment does not operate as a stay of the 
judgment in the absence of an order of court fix¬ 
ing the amount for a supersedeas bond.^® In a 
proper case a bill for injunction to preserve the 
status quo may be maintained pending appeal.!^ 
Where authorized by statute the municipality may 
file its election to proceed with the improvement 
pending an appeal from an assessment therefor.i® 

§ 1516. Record 

On a review of a Judgment confirming, revising, or 
annulling an assessment for public Improvements, the 
general rules governing appeal and error ordinarily apply 
as to what matters must be shown by the record. 

General rules governing appeal and error, as 
considered in Appeal and Error §§ 680-1216, in 
so far as applicable, control as to what matters 
must be shown by the record on a review by an ap¬ 
pellate court of a judgment confirming, revising, 
or annulling an assessment for public improve- 
ments.i® In order to render an objection available 
in the reviewing court, the record must show that 
it was raised in the lower court,^*^ and before the 
council or other board making the assessment.^® 
An objection, although raised in the lower court, 
cannot be considered where the record shows that 
it was not passed on by that court.^® The record 
must contain also the evidence relied on to sus- 


8 . HL—V'lUaaa of Grotty v. Clark. 

170 NJi. 818. 828 TIL 426. 

Wasb.—^In re West Barton SL Sewer, 
Local Iini>- Diet 4983, 1 F.2d 868, 
163 Wash. 645. 

4i IlL—City of Breese v. Abel, 195 
N-B. 456. 369 Bl. 579—Village of 
Crotty V. Clark, 170 N.B. 818, 888 
lU. 426. 

6 . Wash.—^In re West Barton St. 
Sewer, Local Imp. DisL 4988, 1 P. 
2d 858.168 Wash. 645. 

Civil Praotloe Act laappUoahle 
Ill.-Clty of Breese v. Abel. 196 N.E. 
466, 859 Ill. 679. 

6 k Wash.—^In re West Barton St. 
Sewer. Local Imp. Dist. 4983, 1 P. 
2d 868. 163 Wash. 646. 

44 CJ. p 787 note 89. 

Fzeanatiire appeals 
Pa.—In re Hamilton Ave., 100 A. 870, 
266 Pa. 271. 

44 C-J. p 737 note 91 [a]. 

7- HL—Hart v. West Chicago Park 
Com'rs. 67 N.B. 1036, 186 Ill. 464. 
44 G.J. p 787 note 90. 

8 i Ill.—Village of Crotty v, Glarki 
170 N.B. 818, 838 lU. 426. 


Setting out names of ohjeotors In 
order of allowanoe 
Appeal In special assessment pro¬ 
ceedings will not be dismissed for 
failure to set out names In order re¬ 
citing prayer for appeal, when other¬ 
wise Identified.—Village of Dolton v. 
S. Ellen Dolton Estate, 162 N.E. 214, 
831 Ill. 88. 

9. Ill.—Village of Wlnnetka v. 

Murphy, 17 M.E.2d 42, 869 Ill. 455 
ICi Ill.—City of Breese v. Abel, 196 
N.E. 466, 869 Ill. 679. 

11. Ill.—Pekin V. Wetzel, 92 N.E. 

941, 246 Ill. 498. 

44 CJ. P 787 note 92. 

3A Ill.—^Pekln v. Wetzel, supra. 

13. Wash.—AJirens v. Seattle, 81 P. 
658. 89 Wash. 168. 

14. Ill.—Davis V. City of Chicago, 
164 K.E. 678, 833 Ill. 422. 

AUagations held sufilolsnt 
Abutting property owner, alleging 
that city threatened to destroy walls 
and pipes contained in subway un¬ 
der sidewalk, stated case for injunc¬ 
tion to maintain status quo, notwith¬ 
standing pendency of appeal in spe¬ 
cial assessment proceeding for street 
widening.—^Davis v. City of Chicago, 
supra. I 


15- Ill.—City of Breese ▼. Abel, 196 
K.E. 466, 359 Ill. 579—City of Chi¬ 
cago V. Galt, 169 H.E. 734, 838 Ill. 
41—^Davls V. City of Chicago, 164 
N'.E. 673, 833 Ill. 422—City of Chi¬ 
cago Y. Clark. 84 N.E. 90S. 233 Ill 
404. 

Notice of tfectloa held sufflolent 
Election to proceed with local Im¬ 
provements pending appeal from as¬ 
sessment, signed only by attorney 
for board of local Improvements, was 
sufficient.—City of Chicago v. GeUt, 
169 N.E. 784, 838 Ill. 41. 

16. N.Y.—^In re Genesee Street of 
City of Utica. 10 N.Y.S.2d 706, 266 
App.Dlv. 1034. 

44 C.J. p 740 note 40. 

Where record Is not ooxaxdete^ or¬ 
der appealed from will be sustained. 
—City of Chicago v. Galt, 169 N.E. 
784, 888 Ill. 4L 

17. Ill.—Chicago V. Marsh, 102 N.E. 
170, 269 Ill. 68. 

18 . Iowa.—^In re Audubon, etc., Sts. 
Impr., etc., 199 N.W. 988, 198 Iowa 
1108. 

19. Ill.—Close V. Chicago, 76 N.E. 
479, 217 Ill. 216. 
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tain the objections; otherwise they will not be con- 
sidered.2® 

BVl of exceptions. Principles governing the ne¬ 
cessity, requisites, and sufficiency of bills of ex¬ 
ceptions in civil actions and proceedings generally 
apply to a review of judgments or orders in con¬ 
firmation proceedings.^! 

An abstract on appeal from a judgment of con¬ 
firmation which does not show the existence of 
the error alleged, or the entry of judgment of con¬ 
firmation sought to be reviewed, is defective where 
a rule of court requires a complete abstract of the 
records sufficient to present fully each error relied 
on.M 

§ 1517. Assignment of Errors 

On review of a Judgment confirming revising, or an¬ 
nulling an assessment for public Improvements, every er¬ 
ror complained of must be specifically pointed out In the 
assignment of errors. 

In accordance with general rules, on review by an 
appellate court of a judgment confirming, revising, 
or annulling an assessment for public improvements, 
every error complained of must be specifically point¬ 
ed out in the assignment of errors^^ so clearly that 
from the showing the error is manifest,and an 
error not assigned is not open to review.^ A par¬ 
ty cannot assign for errors defects appearing in 
orders entered by the court pursuant to his request 
and with his consent.^^ Also a person is not en¬ 
titled to assign error to a judgment of confirma¬ 
tion in the absence of anything in the record or 


alleged in the assignment of errors showing that 
he had an interest in the land or that he was a par¬ 
ty to or injured by the judgment.®^ 

Cross errors. In accordance with rules governing 
the assignment of cross errors in civil actions and 
proceedings generally, on an appeal by the objectors 
to a special assessment from an order confirming 
the assessment, appellee cannot, without assigning 
cross errors, raise any question as to the objections 
having been filed in apt time.^^ 

§ 1518. Review 

a. In general 

b. Presumptions 

c Questions of fact, verdict, and find¬ 
ings 

d. Harmless error 
a. In Cleneral 

On review of a judgment confirming, revising, or an¬ 
nulling an assessment for public Improvements, the gen¬ 
eral rules governing review on appeal and error are ap¬ 
plicable except to the extent that the review Is controlled 
by special statutory regulations. 

General rules governing review on appeal and 
error, as considered in Appeal and Error §§ 1453- 
1834, ordinarily are applicable on review by an ap¬ 
pellate court of a judgment confirming, revising, 
or annulling an assessment for public improve- 
ments^^ unless such review is controlled by spe¬ 
cial statutory regulations,^® such as regulations de¬ 
fining or limiting the questions which may be con¬ 
sidered by the appellate court.^^ In proceedings on 


ao. ia-*-Bel1oville v. Mitchell, 112 
N.E. 368. 273 111. 136. 

44 C.J. p 740 note 45. 

21 . ni. —^Holmoa v. City of Harvey, 
166 N.E. 336. 324 Ill. 336. 

44 C.J. p 740 note 47. 

22 . IIL—^Village of Crotty v. Domm, 

170 K.E. 308, 338 Ill. 228—City of 
Chicago v. Van Schoack Bros. 
Chemical Works, 161 N.1S. 486, 830 
Ill. 264. 

44 C.J. p 740 note 48. 

2 a Ill.—city of Chicago v. Van 
Schoack Bros. Gliomlcal Works, 
161 N.E. 486, 330 Ill. 264. 

44 C.J. p 737 note 98. 

24. IIL—^Bcrry v. Chicago, 61 N.E. 

498, 192 111. 164. 

44 C.J. p 737 note 99. 

SR IIL—City of Chicago v. Van 
Schoack Bros. Chemical Works, 
161 N.E. 486, 330 111. 264—Berry v. 
Chicago, 61 N.B. 498, 192 Ill. 164. 

26. Ill.—City of Chicago v. McClucr. 

171 N.B. 737. 889 Ul. 610. 638, ap¬ 
peal dismissed Foreman Trust & 
Savings Bank v. ClLy of Chicago, 


61 S.Ct 37, 282 U.S. 006, 76 L..Ed. 
797. 

44 C.J. p 737 note 2. 

27. IlL-^lbler v. Mattoon, 47 N.B. 
319, 167 Ill. 18. 

28. Ill.—^Thom V, West Chicago 
Park Com’rs, 22 N.E. 620, 130 111. 
694. 

Assignment of cross errors general¬ 
ly see Appeal and Error SS 1299- 
1810. 

28. Conn.—^Appeal of Cohen. 166 A. 
747, 117 Conn. 76. 

Ill.—^Hinsdale Sanitary Diet. v. Tlln.s- 
dale Golf Club, 2 K.E.2a 921, 3C3 
111. 695. 

Md.—I»hlladelphia, B. & W. B. Co. v. 
City of BalUmoro, 93 A. 146, 124 
Md. 636. 

30. Ill.—East Peoria v. Sheen, 132 
N.E. 549, 299 TLh 186. 

31. Minn.—^In re Liake of Isles Park, 
188 N.W. 64, 162 Minn. 29. 

44 C.J. p 737 note 7. 
xn miUaaa 

(1) An appeal may be taken from 
decision of circuit court on question 
of assessment for municipal im¬ 
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provement only to question court’s 
Jurisdiction.—City of Franklin v. 
Gmliam Bealty Co., 166 K.E. 609, 89 
Ind.App. 389. 

(2) Whore superior court, on land¬ 
owner’s statutory appeal, reduces 
assessment, city may properly ap¬ 
peal to appellate court to question 
Inal court’s Jurisdiction.—City of 
Indianapolis v. Stuts Motor Car Co. 
of America, 180 K.E. 497, 94 Ind.App. 
211 . 

(3) Where landowner’s compLolnt 
sought appeal from assosHmont by 
board of public works, city’s demur- 
rr>r for want of Jurisdiction over sub- 
J(ict matter and parties properly 
presented such question for review. 
—City of Indianapolis v. Stutz Motor 
Car Co. of America, supra. 

(4) Jurisdictional question was not 
presented for review on nppoal from 
decision overruling demurr(>r to com¬ 
plaint for insuillulcnoy of facts.— 
City of Jb’rauklln v. Graham Itcolty 
Co., supra. 

(5) Whore the lower court wronip* 
fully decides that It bus no Jurlsdle- 




appeal to reduce an assessment for street improve¬ 
ments, the value of the property on which the as¬ 
sessment is based is largely a matter of opinion and 
cannot well be ascertained with absolute accuracy, 
and the determination of the trial court will not 
be disturbed.®^ Where, on appeal from an as¬ 
sessment, error in including property that could 
not legally be assessed is corrected by the court to 
which the appeal is taken, the error having been 
corrected cannot be complained of on appeal from 
the judgment as it did not render the assessment 
void.38 

Review as dependent oti nature of decision ap- 
pealed from. As in other cases, the questions that 
may be considered on review by the appellate court 
may depend on the nature of the decision appealed 
from.®4 

Review of discretion of lower court. Under the 
general rule, matters which are within the discre¬ 
tion of the trial court ordinarily are not subject 

to review.35 

Review of political questions. The question 
whether the public interests will be served by im¬ 
provement, it has been held, will not be considered 
on an appeal from an order confirming the' report 
of the commissioners appointed to assess property 
for the cost thereof, the question being a political, 
and not a judicial, one.^^ 

Reasonableness of an engineer's charges is par¬ 
ticularly a question for the council and for the 
trial court on appeal, and in the absence of a show¬ 
ing of some irregularity its conclusions will not be 
disturbed on appeal to the supreme court.^? 

b. Presumptions 

The general rules governing presumptions on ap¬ 
peal and error ordinarily are applicable, on review of 
judgments, orders, or findings In Judicial proceedings to 


confirm assessments for public Improvements or on appeal 
to the courts from such assessments. 

General rules governing presumptions on appeal 
and error, as considered in Appeal and Error §§ 
1533-1582, ordincirily apply to the review of judg¬ 
ments, orders, or findings in proceedings in judicial 
tribunals to confirm assessments for public im¬ 
provements or on appeal to such tribunals from 
assessments.®® Where the evidence or some of 
the evidence is not incorporated in the record, it 
will be presumed that the judgment, order, or find¬ 
ings of the court are supported by sufficient evi¬ 
dence.®® On the other hand, where the recital in 
a confirmation judgment that the court had juris¬ 
diction is overcome by an affidavit in the record 
showing failure to give proper notice in conformity 
to the requirements of the statute, it will not be 
presumed that the court heard other proof as to 
the time of mailing the notices, and the affidavit 
will be held sufficient to show want of jurisdiction 
to confirm the assessment.^® If the record does not 
show waiver of an objection within the scope of 
a general objection by failure to call it to the court's 
attention, it will be presumed that everything with¬ 
in the terms of the general objection was presented 
to, and ruled on by, the court.^i 

Second appeal. On an appeal in proceeding^ 
under an ordinance authorizing an assessment to 
pay for work done under a prior invalid ordinance, 
it will be presumed that all objections that could 
have been urged against the first ordinance were 
presented on appeal from the confirmation of the 
assessment for work done under that ordinance.^® 

Judgment modifying assessment. Where the ap¬ 
peal is from a judgment modifying the assessment, 
if there is any presumption either way it should be 
in favor of the judgment of the court rather than in 
favor of the commissioners' report, since it is the 
judgment of the court that is being reviewed.*® 


tlon and dl8xnl3ae8 an appeal, such 
error may be corrected by appeal to 
a higher court—^McDorman v. City 
of Terre Haute, 160 N.Bl 46, 94 Ind. 
App. 592. 

82. Iowa.—Hansen v. Missouri Val¬ 
ley. T60 X.W. 840, 178 Iowa 859. 

83. Iowa.—^Vowles v. Kenwood 
Park, 199 N.W. 1009, 198 Iowa 617. 

as. H.T.—^Matter of Grand Boule¬ 
vard. ate., 63 N.T.S. 331, 83 App. 
IXv. 210. 

44 <XJ. p 788 note 9. 

85to 111.—^Lincoln v. Harts, 110 N.H. 

912, 270 ni. 646. 

44 CJ*. p 738 note 11. 

Allowing sanendBuiati to obJectloiiB 
(1) The discretion of the court In 


allowing amendments to objections 
filed in special assessment proceed¬ 
ings will not be disturbed unless 
abused.—^Des Plaines t. Wlnkelman, 
110 N.B. 417, 270 IlL 149—44 C.J. P 
713 note 45. 

(2) Filing of additional objections 
during trial of local improvement 
proceeding was properly refused 
where objections were not specific.— 
Village of Grotty v. Domm, 170 H.E. 
308, 338 IlL 228. 

36. Minn.—In re Liake of Isles Park. 
188 N.W. 69. 152 Minn. 89. 

37. Minn.—^Meyer's Appeal, 197 N. 
W. 970. 199 N.W. 746, 158 Minn. 
433. 

3& Ill.—^Kankakee y. Illinois Cent. 

B. Co., 100 N.E. 996. 257 IlL 298. 

44 C.J. p 788 note 18. 


BeaelLts 

Iowa.—^Brenton v. City of Des 
Moines, 267 N.W. 794, 219 Iowa 
267. 

44 C.J. p 738 note 18 [b]. 

39. Iowa.—^In re Paving Floyd Park 
Addition, 196 N.W. 60, 197 Iowa 
922. 

44 O.J. p 788 note 19. 

40. IlL—^People V. Sargent, 96 N.B. 
847, 262 IlL 104. 

41. Ill.—Gage v. Chicago. 66 N.B. 
374, 201 IlL 93. 

42. Ill.—Chicago v. Hulbert, 68 N. 
B. 786. 205 III. 346. 

43. Wash.—^In re Leary Ave., 188 
P. 8. 77 Wash. 899, 
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c. Questions of Fact, Verdict, and Findings 

The general rules governing the review by an appel¬ 
late court of questions of fact, verdicts, and findings ordi¬ 
narily apply on review of a Judgment confirming, revising, 
or annulling an assessment for public Improvements. 

On review of a judgment confirming, revising, 
or annulling an assessment for public improve¬ 
ments, the general rules pertaining to a review of 
questions of fact, verdicts, and findings, as 
considered in Appeal and Error §§ 1642-1675, or¬ 
dinarily are applicable.^^ The reviewing court, 
where a finding of the lower court is attacked, 
will not reverse if the finding is reasonably sus¬ 
tained by the evidence and the findings of the 
jury,^® or the findings, judgment, or order of the 
court,^*^ in proceedings to confirm an assessment 
or on appeal from an assessment made by the coun¬ 
cil or other board, will be upheld where the evi¬ 
dence is conflicting^^ unless manifest error was 
committed^® or unless clearly shown to be against 
the weight of evidence,®® or, as has sometimes been 
said in respect of judgments, unless the evidence 
so clearly preponderates as to show an abuse of 
discretion and an arbitrary or manifestly oppres* 
sive judgment.®^ 

Further, it has been held that, on an appeal from 


a judgment confirming an assessment, the con¬ 
clusions of the commission appointed to determine 
the proportion of benefits received by property in 
determining the property to be assessed and appor¬ 
tioning the expenses involve questions of fact and 
of opinion which will not be disturbed on appeal 
merely because differences of opinion arise.®* Nev¬ 
ertheless, where, from the nature and location of 
the property and the character of the improvement, 
it is obvious that the property is not subject to as¬ 
sessment, the court will be justified in interfering 
to prevent injustice.®* 

d. Harmless Error 

On review of a Judgment confirming, revising, or an¬ 
nulling an assessment for public Improvements the ap¬ 
pellate court will not reverse the Judgment where the 
error complained of Is harmless. 

General rules as to harmless error, as considered 
in Appeal and Error §§ 1676-1800, apply on re¬ 
view of a judgment confirming, revising, or annul¬ 
ling an assessment for public improvements.®^ 
The admission of incompetent evidence not prej¬ 
udicial to the party complaining will not be ground 
for reversal,®® and the exclusion of immaterial 


Mi Ill.—Hinsdale Sanitary Dlst. v. 
Hinsdale Golf Club. 2 N.B.2d 921, 
363 Ill. 695. 

45. Minn.—^In rc Concord St., 181 N. 

W. 869, 148 Minn. 329. 

44 C.J. p 739 nolo 25. 

Where drerdt court has heard sab- 
staatial evidence in support of coni- 
mlssloncm for street Improvement 
assessment, and approves it. circuit 
court's action must stand on appeal, 
since it la only abuse of discretion 
or arbitrary action which warrants 
intcrfcronce of appellate court and 
whore there Is no substantial evi- 
denco to sustain commissioners’ re¬ 
port. there would be abuse of dis¬ 
cretion of trial court if report was 
sustained.—City of St Louis v. Son- 
ter Commission Co., 84 S.W.2d 133, 
336 Mo. 1200. 

4a Ill.—Village of Marlssa ▼. 

JonoB. 158 N.SI. 889, 227 Ill. 180. 
44 C.J. p 739 note 26. 

dhry’s verdict approved by trial 
Jndye will not be disturbed unless 
it Is palpably against the weight of 
the evidence.—Hinsdale Sanitary 
Dlst. V. Hinsdale Golf Club, 2 N.n.2d 
921. 343 111. 695—CUy of Sprlngflcld 
V. Gillespie, 167 N.E. $1. 336 Ill. 388 
—City of East St. Louis v. Ameri¬ 
can Asphalt Roof Corp., 162 N.B. 117, 
381 Ill. 68. 

Xindlngs at viewers 
(1) The findings of viewers on 
questions of fact, approved by the 


court, should not be disturbed ex¬ 
cept for clear error.—In re Sower 
Dlst. No. 4, Nether Providence Tp., 
24 A.2d 678, 148 Po.Super. 7—In ro 
West Liberty Avo. Sewer, 64 Pa Su¬ 
per. 242. 

(2) Findings of viewers os to ben- 
ofilH from public improvements ap¬ 
proved by the trial court will not be 
disturbed on appeal from its Judg¬ 
ment except for clear error.—In ro 
Amberson Ave., 36 A. 354. 179 Po. 
634. 

47. Til.—Hinsdale Sanitary Dlst. t. 
Hinsdale Golf Club. 2 N.E.2d 931, 
363 Ill. 696—City of East St. Louis 
V. American Asphalt Roof Corp., 
162 N.E. 117. 331 III. 58. 

Minn.—In ro Moyer, 223 N.W. 1.36, 
176 Minn. 240—^Xn re Superior St 
in Duluth, 216 N.W. 318. 172 Minn. 
664, certiorari denied Duluth & I. 
R. R. Co. V. City of Duluth, 48 S.Ct 
321, 276 U.S. 628, 72 L.Ed. 7.39. 
W.Va.—Bowling v. City of Uluufleld, 
140 S.E. 686, 104 W.Va. 689. 

44 C.J. p 739 note 27. 

JndgnenA ovexroGUag remonstrances 
Where, on appeal from an assi^ss- 
mont, the trial judge referred the 
cause to a committee and such Judge 
overruled the remonstrances to the 
committee's report, the supremo 
court, on appeal from tho Judgment 
overruling tho remonstrances must 
aillnn the Judgment, unless It con¬ 
cludes that the evidence afforded no 
reasonable support for tbe coniniit- 
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toe's finding.—Appeal of Cohen, 166 
A. 747, 117 Conn. 76. 

48. 111.—Ovmby v. City of Mattoon, 
138 N.E. no. 306 Ill. 552. 

W.ViL—^Bowling V. City of Bluefield. 

140 S.E. 686, 104 W.Va. 689. 

44 CJ. P 7:i9 notes 29-.31. 

49 . Til.—Wells V. Chicago. 6>6 N.E. 
1066, 202 Ill. 148. 

44 C.J. p 730 note 29. 

imiess plainly wrong, finding by 
trial court on confilctlng evidence 
will not be disturbed.—Bowling v. 
City of Bluefiold, 140 S.E. 686, 104 
W.Va. 689. 

6 a Ill.—city of East St Louis v. 
American Asphalt Roof Corp., 162 
N.E. 117, 331 111. 68—Village of 
Marlssa v. Jones, 168 N.E. 389, 327 
Ill. 180. 

44 C.J. p 739 noto 30. 

51. Wash.—In re West Miarglnol 
Way, 192 P. 961, 112 Wash. 418. 

44 C.J. p 739 note 31. 

68 . Wash.—^In re Seattle, 97 P. 444, 
50 Wash. 402—^In re Soattlo. 89 P. 
166, 46 Wash. 63. 

53. Wash.—In re West Marginal 
Way, 192 P. 9C1, 112 Wash. 418. 

54. Ala.—City of Ozark v. Byrd, 143 

So. 1C8, 226 Ala. 332. 

Md.—I'hiladelphla, B. & W. R. Co. v. 
City of Baltimore, 93 A. 146, 124 
Md. 63C. 

55. Conn.—Appeal of Colion, 166 A. 
747, 117 Conn. 76. 

44 C.J. p 7.3!) nulc 36. 
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evidence is no ground for reversal.®® Erroneous 
instructions which are not prejudicial do not con¬ 
stitute reversible error.®7 Where the commis¬ 
sioners* report is introduced in evidence and there 
is no material evidence in rebuttal, an instruction 
stating that the report is competent evidence the 
same as though the commissioners were upon the 
stand testifying to the facts therein stated is not 
reversible error, the report being at least prima 
fade evidence.®® 

§ 1519. Determination and Disposition of 
Cause 

On review of a Judgment or order eonflrmlngi re¬ 
vising, or annulling an assessment for public Improve- 
mentSf the general rules governing the determination 
and disposition of a cause on appeal or error ordinarily 
are applicable. 

The general rules governing the determination 
and disposition of a cause on appeal or error ordi¬ 
narily apply on a review of a judgment or order 
confirming, revising, or annulling an assessment 
for public improvements.®® A party who has tak¬ 
en no appeal is not entitled to relief against the 
judgment or order, although it may have been re¬ 
versed on appeal of others,®® especially where it 
is so provided by statute.®^ In accordance with 
general rules the appellate court may, in a proper 
case, afiirm®2 or modify®® an assessment. The af¬ 
firmance of a confirmation judgment for the rea¬ 
son that the record failed to show that some of 
the parties had any interest,®^ or as to what par¬ 
ticular tracts of land a reversal was asked,®® is 
not res judicata as to a subsequent proceeding by 
the same parties on a record showing their interests 
and the particular tracts of land affected. Where 


a judgment confirming a special assessment has 
been affirmed on a vrrit of error which was made a 
supersedeas, no steps can be legally taken to col¬ 
lect the judgment or return the assessment delin¬ 
quent or to procure judgment of sale of the prop¬ 
erty until a copy of the order of affirmance has 
been filed in the county court.®® 

Reversal and remand. General rules relating to 
reversal and remand ordinarily are applicable.®^ 
On appeal from, or error to, a judgment or order 
in proceedings to confirm an assessment, or on ap¬ 
peal from an assessment if there is nothing in the 
record to show a basis for an assessment for a 
different amount than that assessed,®® or that an 
assessment was made on an erroneous principle or 
was manifestly excessive,®® the reviewing court is 
without power to disturb the assessment or to direct 
the lower court to make a different assessment.*^® 
Where the record shows that the assessment is 
fundamentally invalid or erroneous, however, the 
court should reverse the judgment or order of con¬ 
firmation, and may remand the cause to the lower 
court for further proceedings therein*^! with such 
directions as in the circumstances may be proper.^-® 

§ 1520. Costs 

On appeal from a judgment confirming an assessment 
for public Improvements, the city may not, In the absence 
of statutory authority, be awarded damages on the 
ground that the appeal was for delay. 

On review of a judgment or order confirming, 
revising, or annulling an assessment for public im¬ 
provements, the award of costs depends on stat¬ 
utory authorization.^® On appeal from a judgment 
confirming a special assessment, the city cannot 
be awarded damages on the ground that the ap¬ 


se. Ill —^village of Marlssa v. 

Jones, 158 N.K 889, 327 Ill. 180. 

57. Ala.—City of Ozark v. Byrd. 148 
So. 168. 225 Ala. 332. 

B8L Ill.—Green v. Springfield, 22 N. 
EL 602, 130 Ill. 516. 

69 . Ill.—^Village of Winnetka v. 
Murphy, 17 N.E.2d 42, 3*69 Ill. 455. 

eo. V7ash.—In re Shllshole Ave., 148 
P. 781. 85 Wash. 522. 

44 C.J. p 740 note 50. 

ei. N.T.—In re Tibbett Ave., 116 N. 

E. 779. 221 N.T. 127. 

Wash.—^In re West Wheeler St.. 147 
P. 878. 85 Wash. 146. 

62. Wash.—Van der Creek v. Spo¬ 
kane, 138 P. 560, 78 Wash. 94. 

44 C.J. p 740 note 52. 

63, Iowa.—Chlcskgo, etc., R. Co. v. 
Reinbeck, 206 N.W. 664, 201 Iowa 
126. 

44 C.J. P 740 note 58. 


64. Ill.—Phelps V. Mattoon, 52 N.E. 
288, 177 Ill. 169. 

66. Ill.—^Phelps V. Mattoon, supra. 

66. Ill.—^People v. Wadlow, 46 N.E. 
775, 166 Ill. 119. 

67. Property of parties not appeals 
lag may not be affected by a revers¬ 
al of a Judgment of confirmation.— 
Village of Winnetka v. Murphy, 17 
]Sr.E.2d 42, 869 Ill. 455—44 C.J. p 741 
note 68 [a]. 

68. Iowa.—Cardell v. Perry, 207 N. 
W. 776. 201 Iowa 628. 

44 C.J. p 741 note 59. 

69. N.Y.—Matter of West 167th St., 
134 N.Y.S. 1074, 160 App.Div. 131— 
Mktter of Thayer, etc., Sts., 122 N. 
Y.S. 952, 138 App.Div. 252. 

TO. Iowa.—^Nfoble v. Des Moines, 174 
N.W. 44, 191 Iowa 12. 

71. Ill.—Gage v. Chicago, Tl N.E 
877, 211 Ill. 109. 

44 aJ. P 741 note 63. i 
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72. Ill.—Oak Park v. Swlgart, 107 
N.E. 158, 266 111. 60. 

44 C.J. p 741 note 64. 

Modification of mandate 
Where appeals to circuit court by 
property owners from special assess¬ 
ments against property were ordered 
to be dismissed as presenting noth¬ 
ing for review on ground that own¬ 
ers made no objection to assess¬ 
ments to board of assessment of 
city, but on rehearing, it appeared 
that owners did object, the mandate 
was modified so that the owners 
would be entitled to trial on issue of 
whether amount assessed against 
their properties was in excess of 
benefits thereto, and if so in what 
amount.—Lamasco Realty Co. v. City 
of Milwaukee, 8 N.W.2d 865, 242 Wis. 
367. 

73. Ill.—City of Chicago v. Marsh, 
96 N.E. 250, 251 Ill. 298. 

Costs on appeal generally see Costs 
8S 292-408. 
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peal was for delay in the absence of a statute au¬ 
thorizing it."^^ A statute providing for the allow¬ 
ance of damages on the ground that an appeal was 
taken for delay does not apply to special assess¬ 
ment proceedings where, if such damages were 
charged against property assessed, there is no pro¬ 
vision under the law as to whom and how such mon¬ 
ey should be paid out.*^® 

§ 1521. Certiorari 

In a proper case a Judgment or order confirming, re¬ 
vising, or annulling an assessment for public Improve¬ 
ments may be reviewed by certiorari. 

Under the general rules considered in Certiorari 
§ 1 et seq, certiorari may lie, in a proper case, to 
review a judgment or order confirming, revising, 
or annulling an assessment for public improve¬ 
ments.^® The confirmation of an assessment is 
such a final adjudication as to the validity of the 
assessments as to permit the review of the action 


of the court in respect thereof by certiorari 
and it has been held that this is so although a char¬ 
ter provides that on confirmation of an assessment 
no appeal shall be allowed from the assessment^® 
Certiorari will not lie to a court in which confirma¬ 
tion proceedings are pending before the entry of a 
judgment*^® 

The prosecutor may be barred by laches because 
of delay in applying for the writ.®® On certiorari 
to review an order of confirmation, the lot owner 
cannot be heard on any question of fact where he 
has not appeared and urged his objections below.®i 
The omission from the order of the lower court 
correcting an assessment to direct that a certified 
copy thereof be served on the tax collector and 
municipal clerk as required by statute is not fa¬ 
tal on certiorari to review the order where the or¬ 
der is otherwise valid and justified, but the order 
may be returned to the lower court for correction.®® 


21. CERnroRABi to Hjsview Assessment 


§ 1522. Nature, Form, and Grounds of Rem¬ 
edy 

a. In general 

b. When writhes; grounds 

c. Effect of existence of another rem¬ 

edy 

a. In General 

It Is generally held, within limitations, that special 
assessments for local Improvements may be reviewed by 
writ of certiorari. 


Although there is some authority to the contra¬ 
ry,®® it is generally held, within limitations herein¬ 
after considered, that special assessments for local 
improvements may be reviewed by writ of certio¬ 
rari.®^ Where writs of certiorari have been abol¬ 
ished as such, under a statute so providing, the re¬ 
lief previously obtainable under such writs to re¬ 
view assessments may be obtained as provided by 
statute.®® 


74. IlL—Chtca«o ▼. Marsh, supra. 

75u Ill.—Chicago ▼. Marsh, supra. 
Damages generally- see Costs SS 371- 
386. 

76. N.J.—Town of Kearney v. 

Cleary, 141 A. 666, 6 N.J.Mlsc. 442. 

Certiorari to review assessment see 
Infra §9 1522-1627. 

Xf lower court acts without facts 
to support fladlags or proceeds to 
Judgment on erroneous legal princi¬ 
ples, on appeal from assessment for 
improvement. Judgment Is rcvlowable 
by certiorari.—^De Marmon v. Bor¬ 
ough of Roselle, 152 A. <666, 8 N.J. 
Mlsc. 004. 

77. Minn.—State v. Hennepin Coun¬ 
ty Dlst Ct., 22 N.W. 625, 33 Minn. 
236. 

TSL Minn.—Sherwood v. Duluth, 41 
N.W. 234, 40 Minn. 22. 

44 C.J. p 741 note 70. 

7% Minn.—State v. Ramsey Coun¬ 
ty Diet. Ct., 46 N.W. 849, 44 Minn. 
244. 

14 CJ. p 741 note 71. 


80. Kaohes held not shown 

N.J.—^Fronk v. Jersey City, 141 A. 
660. 6 N.J.Misc. 446. 

81. Pa.—In re Twenty-Eighth St. 
Sower, 27 A. 1109, 168 Po. 464. 

88. N.J.—Town of Kearney v. 

Cleary, 141 A. 666, 6 N.J.Misc. 442. 

83. Mich.—Hudson y. Whitney, 18 
N.W. 626, 63 Mich. 158. 

44 C.J. p 741 note 73. 

84. Ala.—Walton v. City of Mobile. 
167 So. 247, 232 Ala. 200—IJulloy 
V. Brunson, 130 So. 174, 24 Ala. 
App. 16, certiorari denied 130 So. 
173, 221 Ain. 672. 

N.T.—Soldi V. Zaunor, 160 N.E. 707, 
247 N.Y. 17—New York Cent. R. 
Co. V. Limburg, 26 N.Y.S.2d 321, 
261 App.Dlv. 662, appeal denied 28 
N.Y.S.2d 1&6, 263 App.Dlv. 746, ap¬ 
peal dismissed 35 N.E.2d 943, 286 
N.Y. COG. 

T(!nn.—Corpus Juris dted In Johnson 
City V. Carolina, C. & O. Ry. Co., 
43 S.W.2d 215. 217, 163 Tonn. 283 
—^iranoy v. City of Nashville, 14 
S.W.3d 728, 168 Tenn. 423. 

44 aJ. p 743 note 76. 

1319 


Certiorari proceeding held not ap¬ 
plicable to proceeding instituted in a 
court which did not have Jurisdiction 
of ccrLlnrari proceedings.—^Applica¬ 
tion of Board of Education of Cen¬ 
tral School Dlst. No. J of Towns of 
Shawongunk, Plattcklll, Oardiner 
and Marlborough, Ulster County, 
Newburgh and Montgomery. Orange 
County, 41 N.Y.S.2d 291. 266 App. 
Div. 812, reargument denied Applicar< 
lion of Board of Edueutlon of Cen¬ 
tral School Dlst. No. 1 of Town of 
Shawnngunk, 44 N.Y.S.2d 101, 266 
App.r>lv. 886. 

88. N.Y.—^Application of Board of 
Education of Ccnlml School Dlst. 
No. 1 of Towns of Shawongunk, 
Platteklll, Gardiner and Marlbor¬ 
ough, Ulster County, Newburgh 
and Montgomery. Orange County, 
41 N.Y.S.2d 291, 20G App.Dlv. 812, 
reargument denied Application of 
Board of liklucatlon of Central 
School Dlst. No. 1 of Town of 
Shawangunk, 44 N.Y.S.2d 101, 266 
App.Dlv. 886. 
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b. Wben Wilt Lies; Grounds 

(1) In general 

(2) Discretion as to allowance 
(1) In General 

Certiorari Is the proper remedy to vacate assessments 
which are void. 

Certiorari is the proper remedy to vacate or quash 
assessments which are void*® either as a whole or 
as against particular property and it has been 
so held where an assessment is made under un¬ 
constitutional statutes;®® where the assessment 
purports to be made under a statute®® or resolu¬ 
tion®® which does not authorize it; where the as¬ 
sessment is made by commissioners who were le¬ 
gally disqualified to act,®i who acted on an errone¬ 
ous principle of law in making the assessment,®^ 
or who failed to comply with statutory requirements 
on the subject;®* or where the property assessed 
was not subject to assessment®^ So, the writ lies 
where it is shown that the assessment is substan¬ 
tially in excess of the benefits conferred by the im¬ 
provement;®'® where the assessment was unequal 
and unfair,®* even though the rule or general prin¬ 
ciple on which the assessment was made is not an 
illegal or erroneous one;®^7 where property which 
should have been assessed was omitted from the 
assessment;®* where it is doubtful whether the 
report of the assessment board has been properly 
confirmed;®® or where a sale of the property as¬ 


sessed to satisfy the assessment was based on pro¬ 
ceedings not instituted within the two years limited 
so that the lien had expired by limitation.^ Like¬ 
wise, the writ lies to correct errors of assessors in 
following the directions of a city council in ap¬ 
portioning the amount of the assessment.® 

On the other hand, it has been held that the writ 
should not issue unless the assessment is void* 
either as a whole or as against particular property.^ 
Likewise, the court will not review an assessment 
on certiorari where it is not clear that the prose¬ 
cutor has been injured.^ The fact that an assess¬ 
ment is particularly burdensome to owners who ac¬ 
quired their property after completion of the im¬ 
provement, and that they have no legal remedy 
whereby they may recover proportionate shares 
from prior owners, has been held to be an insuffi¬ 
cient ground for issuing certiorari.® It has been 
held that, where a city had jurisdiction to act in 
the matter of the assessment, the fact that it acted 
erroneously in not making a determination of ques¬ 
tions of facts involved by findings entered on the 
record is not fatal to the assessment and does not 
authorize the vacation thereof.^ 

Finality of determination. In accordance with 
the general rule discussed in Certiorari § 20, that 
the writ will be refused where the proceedings in 
the lower tribunal are still pending and undeter¬ 
mined, it has been held that certiorari to review 


se. Ala.—Walton v. City of ItfoUle, 
167 So. 247, 232 Ala. 200—Holley 
▼. Brunson, 130 So. 174, 24 Ala. 
App. 16, certiorari denied 130 So. 
178, 221 Ala 672. 

N-T.-Seldrv. Zauner. 159 N.H. 707, 
247 N.T. 17. 

44 aJ. p 742 note 77. 

Wliere Invalidity appears on face 
of municipal Improvement assess¬ 
ment proceeding, proceeding may be 
quashed on certiorari.—Streater v. 
Town of Town Creek, 173 So. 853, 
234 Ala 132—Walton v. City of Mo¬ 
bile, 167 So. 247, 232 Ala 200. 

87. N.T.—^In re Schroder, 187 N.T. 
S. 680. 

88 . Mass.—Greenwood v. MacDon¬ 
ald, >67 N.R 336, 188 Mass. 342— 
Weed V. Boston, 51 N.E. 204, 172 
Mass. 28, 42 I 1 .R.A. 642. 

89. Mass.—Chllson v. Attleboro, 141 
N.E. 872, 247 Mass. 191. 

BO. S.D.—State v. Sioux Falls, 124 
ir.W. 968, 26 S.D. 8 . 

91. N.J.—^Becker v. Garwood, 116 A. 
834, 96 K.J.Law 827—State v. Clin¬ 
ton, 89 N.J.Law 656. 

98. Or.—Relff v. Portland, 141 P. 
167, 142 P, 827, 71 Or. 421, L.R.A. 
1916D 772. 

44 C.J. P 742 note 88. 


93. N.J.—Lehigh Valley R. Co. v. 
Jersey City, 80 A. 228, 8l N.J.Law 

290. 

44 C.J. p 742 note 84. 

9ft. N.J.—^Delaware River Bridge R. 
& Bridge Co. v. Township Com¬ 
mittee of Haddon Ti>., 185 A. 801, 
6 N.J.M1SC. 210. 

44 C.J. p 742 note 85. 

96. N.J.—Lehigh Valley R. Co. v. 
Jersey City, 80 A. 228, 81 N.J.Law 
290. 

44 C.J. p 742 note 86. 

98. N.T.—People v. Reis, 96 N.Y.S. 
697, 109 App.Dlv. 748, followed in 
96 N.T.S. 601, 109 App.Div. 919. 

97. N.Y.— People v. Reis, 96 N.Y.S. 
597,109 APP.D1V. 748. 

9 a N.Y.—People v. Reis, 96 N.Y.S. 

597, 109 App.Div. 748. 

44 C.J. p 742 note 89. 

99. N.J.—^LeRocker y. Bogota 130 
A. 302, 8 N.J.Mi8c. 841. 

L N.J.—Walsch v. Edgewater, 98 A. 
887, 87 N.J.Law 838. 

a N.Y.—^Alvord v. Syracusa 68 N. 
Y.S. 854, 27 Mlsc. 393. 

a Ala—^Nashville, etc., R. Co. v. 

Boaz, 106 So. 192, 213 Ala 667. 

44 C.J. p 742 note 93. 
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bragnlaxltleB not n-mrynwHugi ^ 
f nndam e n tal errors are not sulll- 
clent.-Nashville, C. & St. L. Ry. Co. 
V. Town of Boaz, 155 So. 536, 229 
Ala 165. 

Assess m en ' t not void so as to war¬ 
rant issuance of certiorari.—^Holley 
V. Brunson, 130 So. 174, 24 AlaApp. 
1 ' 6 , certiorari denied 130 So. 173, 221 
Ala. 572. 

ft- N.T.—^In re Schroder, 187 N.T. 
S. 680. 

& N.J.—Gross V. Jersey City, 123 A. 

203, 98 N.J.Law 708. 

Assessmonfe made without raferenoa 
to bnUdiags 

Assuming that statute requires 
buildings to be considered in mak¬ 
ing assessment, certiorari will not 
issue to review Improvement assess¬ 
ment made without reference to 
buildings without showing that pros¬ 
ecutor was Injured by the method 
pursued.—Zemel v. City of Newark, 
N.J.Sup., 146 A. 828. 

& N.J.—^Vanderbilt v. Town of 
Belleville, 168 A. 181, 11 N.J.Mlsc. 
776. 

7- Or.—Hochfeld v. Portland, 142 P. 
824, 72 Or. 190. 

Questions of fact as not revlewabla 
on certiorari see infra 9 1626. 
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an assessment will not lie before a final determi¬ 
nation thereon by the board or officer in whom 
is vested the power of revision, correction, and con- 
firmation.^ 

(2) Discretion as to Allowance 

Except as otherwise provided by statute, the writ 
of certiorari to review assessments for local Improvements 
Is not a writ of right and the court Is vested with discre¬ 
tion to grant or refuse the writ as Justice may require. 

In accordance with general principles, as dis¬ 
cussed in Certiorari § 10, except in so far as it 
may otherwise be provided by statute, the writ of 
certiorari to review assessments for local improve¬ 
ments is not a writ of right, and the court is vest¬ 
ed with j’udicial discretion to grant or refuse the 
writ as justice may require and the writ should 
be refused where great public inconvenience must 
necessarily ensue if an attempt to review the as¬ 
sessment by this method is made.^o 

c. Effect of Existence of Another Remedy 

Certiorari will not ordinarily be allowed where there 
la another adequate remedy open to the petitioner. 

In accordance with well established general rules, 
as discussed in Certiorari § 37 b, certiorari will 
not ordinarily be allowed where there is another 
adequate remedy open to petitioner and it has 
been held that it makes no difference that the 
owner has, without his own fault, lost his oppor¬ 
tunity to avail himself of the remedy provided by ; 


statute.12 This principle has been frequently ap¬ 
plied where an adequate remedy is given by stat¬ 
ute, by appeal from the assessment,^® especially 
where the statute expressly provides that such 
remedy shall be exclusive,by petition for a jury,^® 
or by a petition for an abatement of the proceed¬ 
ings,or where, by answer in tax proceedings, the 
property owner may interpose any defense or ob¬ 
jection which assails on the merits the validity of 
the assessment.!*^ Likewise, the writ will not be 
allowed where the right is given by statute to pre¬ 
sent any objections which can properly be made 
to the assessment, on application by the municipal¬ 
ity to a judicial tribunal for confirmation of the 
assessment.!® Nevertheless, it has been held that 
the prosecutor is not obliged to exhaust his remedy, 
the rule being one of convenience and not of law,!® 
and, in accordance with equally well settled prin¬ 
ciples, a writ of certiorari to review assessment 
proceedings will not be denied because of the exist¬ 
ence of another remedy where such remedy is not 
adequate and complete.®® 

§ 1523. Proceedings Reviewable, Persons En¬ 
titled to Writ, and Parties 

a. Proceedings reviewable 

b. Persons entitled to writ; parties 

a. Proceedings Reviewable 

Certiorari to review an assessment Is an appropriate 
process for the review of proceedings of bodies which are 


a N.J.—^Newark v. Weeks, 66 A. 

118. 70 N.J.LAW 166. 

44 C.J- p 745 note 49. 

8. Mass.—Orofts v. Board of As¬ 
sessors of North Adams, 158 N.N. 
661, 261 Mass. 191. 

44 C J. p 743 note 10. 

10. N.Y.—People v. New York, 2 
Hill 9. 

11. N.J.—^mrst Nat. Bank ▼. May¬ 
or and Council of Borough of lOn- 
glcwood Clirrs, 10 A.2d 290, 123 N. 
J.Law 690—MaclOvoy v. Borough 
of Bergenfleld, 140 A. 681, 6 N.J. 
Mlso. 211. 

44 O.J. p 742 note 98. 

Buie InappUeahle 

Certiorari would lie to review pro¬ 
posed sale of prosecutors’ properly 
under assessments, without prosecu¬ 
tors first resorting to statutory tri¬ 
bunals, notwithstanding prosecutors 
argued that assessments were void 
because value of property was al¬ 
legedly not enhanced by Improve¬ 
ment, where prosecutors’ attack was 
not on cxcesslveness of assessments, 
but rather on resolution which re¬ 
scinded previous resolution which in 
turn had abated balance -due on as¬ 
sessments.—First Nd-t Bank v. May¬ 


or and Council of Borough of Engle¬ 
wood Cliffs, 10 A.2d 290, 133 N.J.L^w 
690. 

12. Minn.—^Dousman v. St. Paul, 22 
Minn. 887. 

13. N.J.—New York & C. L.. By. Co. 
V. City of East Orange, 17.^ A. 3 62, 
12 NXMlsc. 666—^Maywood Land 
Co. V. Borough of Maywood, 147 
A. 743, 7 N.J.Mtsc. 1086. 

44 C.J. p 743 note 1. 

TTnloAx and unjust assessment 

(1) It has been held that a land- 
owner attacking an assessmont as 
unfair and unjust must appeal be¬ 
fore resorting to certiorari.—1’onrco 
V. Borough V. Manasquan, 3 CO A. 396, 
10 N.J.Mise. 664, affirmed 169 A. >693, 
112 N.J.I.iaw 97—Chcrckjlan v. Bor¬ 
ough of Woodbridge, 169 A. 305. 10 
N.J.Mise. 326—^Boyd Bealty Co. v. 
Borough of Leonla, 169 A. 90, 10 N. 
J.Mlso, 332 —Yedl v. Inhabitant.*! of 
City of PJalnffeld, 166 A. 679, 9 N.J. 
Mlsc. 817—Spocht v. City of East 
Orange, 161 A. 448. 8 N.J.Mise. 647. 
reargument denied 162 A. 926, 8 N. 
J.Miac. 807—MacEvoy v> Borough of 
Bergenfleld. 140 A. 681, 6 N.J.Mise. 
211 . 

(2) So. It has been held that. 
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where the fairness and Justness of 
assessment are before court on ap¬ 
peal. such question will not bo con¬ 
sidered on certlomri.—Wilson v. 
Ocean City, 166 A. 880, 31 N.J.Mlsa 
326, affirmed Wilson y. Mayor, Board 
of Com’rs and City Clerk of Ocean 
City, 170 A. 56, 112 N.J.Law 97. 

14. Wls.—Slate v. Solldoy, 207 N.W. 

417, 189 Wls. 262. 

44 aj. p 743 note 2. 

Exclusiveness of remedy by appeal 
from assessment see supra S 160*2. 
16. Moss.—Townc v. Newton, 47 N. 
E. 1029, 169 Mass. 240—Jones v. 
Boston. 104 Mass. 461. 

16. Mass.—Beals v. James, 64 N.E. 
246, 173 Moss. 691. 

17- Minn.—State y. Red Wing Board 
of Public Works, 168 N.W. 977, 134 
Minn. 204. 

18. MJnn.—State y. St. Paul Board 
of Public Works. 8 N.W. 3 61, 27 
Minn. 442. 

19. N.J.—Gorab v. Borough of 
Wood-Rldgo, 43 A.2d 612, 133 N.J. 

liUW 162. 

30. Ala.—^Decatur y. Brock. 64 So. 

209.170 Ala. 149. 

44 C.J. p 743 note 8. 
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Judicial In their nature, but not to review acts which are 
merely ministerial, executive, or legislative In their char¬ 
acter. 

In accordance with the general rules discussed in 
Certiorari §§ 17, 18, and 42, certiorari to review an 
assessment is an appropriate process for the re¬ 
view o£ proceedings of bodies and officers judicial 
in their nature,®^ but not to review acts which are 
merely ministerial, executive, or legislative in their 
character,^* even though the exercise of discre¬ 
tion may be involvedL^s 

Where a statute specifies the names of the officials 
to whom writs of certiorari are to be directed, and 
municipal councilmen are not mentioned in the 
•statute, it has been held that the writ thereby pro¬ 
vided for will not lie to review an improvement 
assessment by municipal councilmen, even though 
they were exercising judicial functions.^^ 

b. Persons Entitled to Writ; Parties 

One Is not entitled to a writ of certiorari to review an 
assessment unless he has an Interest therein and is In¬ 
juriously affected thereby, and general principles relat¬ 
ing to parties In certiorari proceedings apply. 

In accordance with the general rules discussed 
in Certiorari § SO, one is not entitled to a writ of 
certiorari to review an assessment for local im¬ 
provements unless he has an interest Jn the assess¬ 
ment's and is injuriously affected thereby.^s 

General principles relating to parties in certiorari 
proceedings, as discussed in Certiorari §§ 58-61, 
apply to certiorari proceedings to review special 
assessments for local improvements.^? 


§ 1524. Proceedings to Obtain Writ 

a. In general 

b. Time for instituting proceedings 

c. Notice and opportunity to show cause 

a. In Oeneral 

The application for a writ of certiorari must conform 
to statutory requirements or rules of practice, and must 
clearly set forth all facts relied on as grounds to quash 
the assessment, and not mere conclusions of law. 

Generally speaking, the application or petition for 
a writ of certiorari to review a special assessment 
must conform to statutory requirements or rules 
of practice.28 All facts relied on as grounds to 
quash or vacate the assessment must be stated,^^ 
and no grounds other than those stated will be 
considered.*® Also, facts, and not conclusions of 
law, must be stated and the facts must be stated 
with such certainty that, if true, a judgment by de¬ 
fault could be rendered adjudicating the actual ex¬ 
istence of the facts as stated.** Under appropri¬ 
ate statutory provisions mistakes or irregularities 
not affecting the merits or a substantial right of 
a party will not be fatal in their consequences.** 

Motion to quash as admission. A motion to quash 
the writ, on stated grounds, must be treated as ad¬ 
mitting the truth of the averments of the petition 
with respect to matters other than the stated 
grounds.*^ 

b. Time for Instituting Proceedings 

Where the statute specifies the time within which 
certiorari proceedings may be brought, the writ will not 


m. Mass.—^Bowdltch v. Boston 
Streets Superintendent. 46 N.B. 
1026, 168 Mass. 239. 

44 CJ. P 745 note 43. 

S2. N.Y.—Liong Island R. Co. v. 

Hylan, 148 N.E. 189, 240 N.T. 199. 
44 C.J. p 745 note 44. 

Piaring area of aBsassment; exemp¬ 
tion 

Ordinarily, courts will not by writ 
or order of certiorari review action 
taken by local governmental body In 
fixing an area of assessment pursu¬ 
ant to authority delegated to it by 
the legislature, and, where city coun¬ 
cil agreed that landowner’s property 
adjacent to street should pay no lo¬ 
cal assessment, court could not in 
certiorari proceeding determine 
whether It was within power of 
council to agree that assessments 
would not be levied.—^Max L. Reben 
Realty Corporation v. Common Coun- 
cU of City of Kingston, 27 M.T.S.2d 
674, 261 App.Dlv. 641. 

23. N.T.—^Long Island R. Co. v. Hy- 
lan, 148 N.B. 189, 240 N.Y. 199. 

Mi Ala.—Birmingham Realty Co. v. 


Birmingham, 87 So. 840, 205 Ala. 
278. 

25. Tenn.—^NashviUe v. Madison 

Park Land Co., 293 S.W. 633, 155 
Tenn. 383. 

44 C.J. p 743 note 16. 

26. N.J.—Gross v. Jersey City, 122 
A. 203, 98 N.J.Law 703. 

44 C.J. p 743 note 17. 

27. N.T.—^People v. Taxes, etc., 
Com'rs, 9 Hun 609. 

44 C.J. p 748 note 19. 

SSuhstitTitioii barred by laohes 

An unreasonable delay In the pros¬ 
ecution of certiorari proceedings re¬ 
quires a refusal to permit the suc¬ 
cessor of the party originally insti¬ 
tuting the proceedings to be substi¬ 
tuted as relator.—^Max L. Reben 
Realty Corporation v. Common Coun¬ 
cil of City of Kingston, 27 N.Y.S.2d 
674, 261 App.Dlv. 641. 

28. N.T.—^New York Cent. R. Co. v. 

Limburg, 26 N.Y.S.2d 821, 261 App. 
Dlv. 562. appeal denied 28 N.Y.S.2d 
166, 262 App.Dlv. 746, appeal dis¬ 
missed 85 N.E 2d 942, 286 N.Y. 
605. I 


29. Tenn.—City of Nashville v. 
Madison Park Land Co., 293 S.W. 
533, 155 Tenn. 382. 

44 C.J. p 744 note 28. 

3a N.J.—Orltani Field Club v. City 
of Hackensack, 172 A. 806, 12 N.J. 
Mlsc. 490. 

Tenn.—City of Nashville v. Madi¬ 
son Park Land Co., 293 S.W. 533, 
156 Tenn. 382. 

44 C.J. p 745 note 29. 

31. N J.—^Kohlreiter v. Mackay, 166 
A. 568. 10 N.J Mlsc. 712, affirmed 
166 A. 168, 110 N.J.Law 448. 

44 G.J. p 745 note 30. 

32. N.T.—People v. Buffalo, 107 N. 
Y.S. 689. 57 Mlsc. 10. 

44 C.J. p 746 note 31. 

33. N.T.—^New York Cent R. Co. v. 
Limburg, 26 N.Y.S 2d 321, 261 App. 
Dlv. 562. appeal denied 28 N.Y.S. 
2d 156, 262 App.Dlv. 746, appeal 
dismissed 35 N.E.2d 942, 286 N.Y. 
605. 

34. Ala.—Byars v. Town of Boaz, 
155 So. 883, 229 Ala. 22. 
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ordinarily be Issued If proceedings are Instituted after 
such time, and Independently of such statute the right 
to certiorari may be lost by laches. 

Where the statute specifies the time within which 
certiorari proceedings may be brought, the writ 
will not ordinarily be issued if proceedings are in¬ 
stituted after expiration of such time.®^ Such 
limitations have been held to apply if the ground 
urged for setting the assessments aside is some ir¬ 
regularity in the proceedings, or for an undue and 
excessive amount of assessment or mistake in 
the manner of making them;^® but they have been 
held not to apply where the lands involved are not 
subject to assessment,®^ or where the assessment 
is one which the legislature could not constitutional¬ 
ly authorize,®® as where there is no benefit con¬ 
ferred on the property assessed.®® If the applica¬ 
tion is made within the time prescribed by stat¬ 
ute, the fact that the writ was allowed after ex¬ 
piration of the time for making the application 
will not preclude a consideration of the matters 
sought to be reviewed.^® 

Independently of statute limiting the time for 
commencing certiorari proceedings, the right to 
certiorari may be lost by laches.^i It has been held, 
however, that laches cannot be successfully urged 
where the lands were not subject to assessment,^’® 
or where no expenditures had been made or obli¬ 
gations incurred or any rights established or af¬ 
fected during the time intervening between the levy 


§ 1525 

of the assessment and the application for the 
writ.^® 

c. Notice and Opportunity to Show Canse 

It has been held that certiorari should not Issue with¬ 
out notice and opportunity to show cause against It. 

It has been held that a writ of certiorari should 
not issue to municipal corporations to review spe¬ 
cial assessment proceedings without notice and a 
full opportunity given respondents to show cause 
against it.^* 

§ 1525. Writ and Return 

The writ should ordinarily be directed to the officer 
or board whose acts are sought to be reviewed. The 
general rules governing the return In proceedings by cer¬ 
tiorari apply In proceedings by certiorari to review an as¬ 
sessment for improvements. 

In accordance with general rules discussed in 
Certiorari § 105, a writ of certiorari to review an 
assessment should ordinarily be directed to the offi¬ 
cer or board whose acts are sought to be questioned 
and reviewed by it.^® It is only in exceptional 
cases, as where the body or board whose acts are 
sought to be reviewed is not a continuing one^® 
or lias ceased to exist>^7 that the writ may be di¬ 
rected to a ministerial officer having the proper cus¬ 
tody of the records or proceedings sought to be re¬ 
viewed; hence, where the common council of a 
city is a continuing body and has the control of 
all its records, while the city clerk having the ciis- 
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35. N.T.—^Lucaa v. Board of Oom’ra 
of Town of Montclair, 24 A. 2d 829. 
128 N.J.Law 149, aUlrmcd 33 A.2d 
894, 130 K.J.Law 534—Chcrckjian 
V. Borouffh of Woodbridge, 159 
805. 10 N.J.M1SC. 326. 

44 C.J. p 744 nolo 20. 

Chartor provlston, and not grencral 
statute, was held controlllnflr as to 
lime for oommenclng certiorari pro- 
ceedingr.—^People ex rel. Savory, Inc., 
V. Plunkett. 66 N.B.2d 46, 296 N.Y. 
180. 

Foot that unaloipaUty owns prop¬ 
erty assessed Is not a valid reason 
for entertaining an application 
which would be summarily donlod If 
brought by a private own(‘r.—Mayor 
and City Council of Garllold v. Bor¬ 
ough of East Paterson, 188 A. 241, 
14 N.J.Misc. 885. 

Allowance of writ held timely 
N.J.—Buckingham Realty Co. v. 
Town of Montclair, 162 A. 661, 8 K. 
J.M1SC. 891. 

36. N.J.—West Shoro R. Co, v. Bor¬ 
ough of Bogota, 147 A. <626, 7 N.J. 
Mlacw 972—^Delaware River Bridge 
R. & Bridge Co. v. Township Com¬ 
mittee of Haddon Tp., 136 A. 801, 
5 N.J.M18C. 210. 


37. N.J.—^WoHt Shore R. Co. v. Bor¬ 
ough of Bogota, 147 A. 626. 7 N.J. 
Misc. 972—^Delaware River Bndgo 
R. & Bridge Co. v. Township Com- 
mltloo of lladdun Tp., 135 A. 801, 
5 N.J.MIhc. 210. 

3a N.J.—West Shore R. Co. v. Bor¬ 
ough of Begota, 147 A. G2G, 7 N.J. 
MIsc, 972—Boattlo Mfg. Co. v. Bit- 
tie h\illB Tp., 144 A. 634. 7 N.J. 
Mlso. IGl. 

44 CJ. p 744 note 21. 

39. N.J.—Bc'attlc Mfg. Co. v. Little 
Falls Tp.. supra. 

40. N.J—St. Vlnconrs Church v. 
Madison, 92 A. 348. 86 N.J.Law 
667. 

44 C.J. P 744 note 23. 

41. Mass.—Crofts v. Board of An- 
RCHSurs of North Adams. 158 N.E. 
561. 261 Mohm. 191. 

44 C.J. p 744 note 23. 

Attaok after oompletloa of work 
and making of assoHHmpnt was held 
barred by laches.—MarMvoy v. Bor¬ 
ough of Borgcnllcld. 140 A. 681, 6 N. 
J.Miso. 211—Kalita v. City of Perth 
Amboy, 136 A. 679. 6 N.J.Misc. 137. 
Defense of laches held nnavaUlng 
N.J.—^Flrst Nat Bank v. Mayor and 
Council of Borough of Englewood 
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Clirrs. 10 A.2d 290, 123 N.J.I^aw 
600. 

42. N.J.—^Dflnware Rivor Bridge 
R.. etc.. Co. V. Uaddon Tp. Conimlt- 
toe, 3 35 A. 801. 6 N.J.Misc. 210. 

43. Muss.—ChilHon v, Attleboro, 141 
N.E. 872, 247 Mass. 191. 

Delay of two years 
l^ptillon was hold not dlsmlsslble 
bocause petitioners waited two years 
after asHossments luid becomo final 
before seeking relief. In absence of 
showing that municipality had made 
expenditures In reliance on supposed 
validity of assessments or that delay 
had hurt municipality.—Byars v. 
Town of Boos, 156 So. 383, 229 Ala. 
22 . 

44i N.Y.—People ▼. Rochester, 21 
Barb. 666. 

Necossily of notice and hearing on 
appllcvitlon for coKiornrl generally 
see Certiorari SS 85, 88. 

4& Wla.—State V. Milwaukee, 67 NT. 

W. 45, 86 Wls. 376. 

44 C.J. P 745 noto 33. 

40. Wis.—State ▼. Milwaukee, su¬ 
pra. 

47- Wis.—^tate v. Milwaukee, su¬ 
pra. 
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tody thereof is a mere ministerial officer, a writ 
of certiorari to review proceedings of the council 
relating to an assessment should be directed to 
that body,^8 and not to the clerk or to the city 
itself.*® 

Rules governing the return in proceedings by cer¬ 
tiorari generally, as discussed in Certiorari §§ 114- 
133, apply in proceedings by certiorari to review an 
assessment for improvements.®® 

§ 1526. Review and Scope Thereof 

The ecope of review Is limited to the scope of the 
writ granted, and ordinarily the court will not consider 
objections not raised In the original proceedings, matters 
not shown by the record, questions of fact, or errors 
which are not prejudicial. 

Generally, the scope of review is limited to the 
scope of the writ of certiorari granted.®! It has 
been held that the inquiry ends if, on the face of 
the proceedings, it appears that the officer or body 
making the assessment had jurisdiction of the sub¬ 
ject matter and had acquired jurisdiction of the 
res in the manner provided by law.®* 

Objections not raised in original proceeding. In 
accordance with rules governing certiorari pro¬ 
ceedings generally, as discussed in Certiorari § 
149, objections not presented before the assessment 
officer or board,®* or before the court to which 
the report of the assessment officer or board is 
presented for confirmation,®* will not be considered. 


Review confined to record. In accordance with 
well settled principles discussed in Certiorari §§ 
157-164, in proceedings to review an assessment 
by certiorari, unless otherwise provided by statute, 
the court is ordinarily confined to matters shown 
by the record.®® However, an exception exists in 
case of the existence of facts which, if apparent, 
would have ousted the jurisdiction, in which case 
facts may be shown by extrinsic evidence.®® 

Questions of law and fact. While, in certiorari 
proceedings to correct and review an assessment, 
material errors of law may be reviewed,®^ in cer¬ 
tiorari proceedings to review an assessment for lo¬ 
cal improvements, questions of fact are not re- 
viewable in the absence of statute providing other¬ 
wise,®® since the office of the writ is limited to a 
review of errors of law only.®® 

Errors of judgment. In a proceeding for cer¬ 
tiorari to review an assessment, the courts are with¬ 
out power to review mere errors of judgment and 
substitute their judgment for that of the assess¬ 
ment tribunal or body.®® 

Matters in which persons not parties are inter¬ 
ested. On certiorari to review an assessment, mat¬ 
ters in which a person who is not a party is in¬ 
terested cannot be considered to the prejudice of 
such person.®^ 

Harmless error. In accordance with well settled 
principles discussed in Certiorari § 173, formal, 
technical, or trivial errors which work no preju- 


48L Wl8.—State v. Milwaukee, su¬ 
pra. 

Wle.—State v. Milwaukee, su¬ 
pra. 

Sa K.T.—^People v. Barker, 36 N.T. 

S. 800, 4 Mlao. 504. 

44 CLJ. p 745 note 89. 

answer to petition lield properly 
stmok out as Insufficient In law.— 
Application of Board of Education 
of Central School Dlst. No. 1 of 
Towns of Shawangrunk, 87 N.Y.S.Sd 
246, 2'64 APP.D1V. 974. 

Betujn to statutory prooeediny to 
review assessment In lieu of certio¬ 
rari held sufficient under statutory 
provisions govemingr return.—Appli¬ 
cation of Board of Education of 
Central School Dist No. 1 of Towns 
of Bhawangunk, Plattekill, Gardiner 
and Marlborough, Ulster County, 
Newburgh and Montgomery, Orange 
County. 41 N.T.S.2d 291, 266 App. 
Div. 812, motion denied Application 
of Board of Education of Central 
School Diet. No. 1 of Town of Shaw- 
angunk, 44 N.Y.S.2d 101, 266 App. 
Dlv. 886. 

61. N.J.—^Unlon Bldg. Co. v. City of, 


Newark. 28 A.2d 277, 129 N.J.Law 
146. 

62. Ala.—-Walton v. City of Mobile, 
167 So. 247, 232 Ala. 200—Nash¬ 
ville, C. & St. Ii. Ry. Co. V. Town 
of Boaz, 147 So. 196, 226 Ala. 441. 
53. Mass.—Chase v. Springfield, 119 
Mass. 556. 

N.Y.—^People v. Kingston, 99 N.Y.S. 
657, 114 App.Div. 326, reversed on 
other grounds 81 N.E. 657, 189 N. 
T. 66. 

64. N.J.—-Wood V. Board of Com'rs 
of City of Newajk, 158 A. 101, 10 
N.J.M1SC. 144. 

56. N.J.—Hillside Land Co. v. North 
Bergen Tp.. 172 A. 685, 112 N.J. 
Law 576, affirmed 176 A. 192, 114 
NJ.Law 156, certiorari denied 65 
S.Ct. 833. 295 U.S. 752, 79 L.Ed. 
1696. 

44 C. J- P 74>6 note 51. 

66. Mass.—^Weed v. Boston, 51 N. 
E. 204, 172 Mass. 28, 42 L.R.A 
642. 

44 CJ. p 746 note 62. 

67. N.J.—^Wight V. Westfield Board 
of Education, 133 A 387, 99 N.J. 
Eg. 843. 

44 C.J. p 746 note 53. 
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58. N.J.—^Maywood Land Co. v. Bor¬ 
ough of Maywood, 147 A 743, 7 N. 
J.M1SC. 1086. 

N.T.—People ex rel. Delaware, L. & 
W. R. Co. V. Wildy, 186 N.E. 410, 
262 N.Y. 109—^Application of Erie 
R. Co., 12 N.T.S.2d 187, 267 App. 
Div. 922. 

44 aJ. p 746 note 65. 

Ptndlags of fact on oonlUotibag w- 
Idence are not reviewable.—City of 
Newark v. Essex County Circuit 
Court, 6 A2d 671, 122 N.J.Law 648. 

Extent of zailroad’s benefit Aom 
sewer was held question of fact— 
People ex rel. New York Cent. R. Co. 

V. Limburg, 28 N.E.2d 865, 283 N.Y. 
344—^People ex pel. Delaware, L. & 

W. R. Co. V. Wildy, 186 N.E. 410, 262 
N.T. 109. 

69. N.J.—State V. Hudson, 32 NJT. 
Law 365. 

44 C.J. p 746 note 56. 

60i N.J.—^Burhans v. Paterson, 124 
A. 534, 98 N.J.Law 531. 

44 C.J. p 746 note 57. 

61. N.T.—^People ▼. Rochester, 6 
Lans. 142. 

44 C.J. p 746 note 58. 
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dice to petitioner will not be considered in certio¬ 
rari proceedings.®* 

Conclusiveness of return. In accordance with 
general rules discussed in Certiorari §§ 165-169, it 
has been held that the return in proceedings to 
review an assessment by certiorari must be taken 
as true,®* at least as far as the facts stated therein 
are material®^ and cannot be contradicted.®® This, 
it has been held, is true not only as to those parts 
which set out the record and the acts of the as¬ 
sessment board within its jurisdiction, which do 
not appear in the record, but also to those alleg¬ 
ing extraneous facts which might have been tra¬ 
versed and perhaps controlled by evidence.®® How¬ 
ever, it has also been held that the return of a 
municipal board or commission does not have the 
binding effect of a return from an inferior court,®'^ 
although statements contained therein will be given 
effect according to their fair intendment in the 
absence of definite proof to the contrary.®* 

Presumptions. If nothing to the contrary ap¬ 
pears in the record, every presumption will be in¬ 
dulged in favor of the determination and of the 
regularity of the proceedings of the board or offi¬ 
cers making the assessment.®* 


Trial de novo. There can be no trial de novo 
in certiorari proceedings in the reviewing court, 
as discussed in Certiorari § 170, except where such 
a course of procedure may be authorized by stat¬ 
ute.*^® 

§ 1527. Determination and Disposition of 
Proceedings 

The determination or disposition of an application 
for certiorari to review an assessment depends on the 
statutory provisions and practice of the particular Juris¬ 
diction, and generally the court has power to vacate an 
assessment In toto or In part. 

What determination or disposition the court may^i 
or must^* make of an application for certiorari 
to review an assessment depends on the statutory 
provisions and practice of the particuhr jurisdic¬ 
tion. 

The review of the judgment in certiorari pro¬ 
ceedings is discussed in Certiorari §§ 186-200. 

Vacation in toto or in part. In proceedings by 
certiorari to review an assessment, the court has 
power for proper cause shown to vacate the en¬ 
tire assessment,*^* and it must do so when the entire 
assessment was illegally made;^^ and a new as- 


62. Mass.—Corcoran v, Cambridge, 
86 N.R 156, 109 Maas. 6, 18 Ii.R.A., 
N.S., 187. 

44 C.J. p 746 note 60. 

Mere Irregtilaxltias not aJTeotlxifi: 
board’s Julsaiotlon, and corroctlble 
by objections and appeal from ad¬ 
verse ruling of board, will not be 
noticed; and In this connection stat¬ 
utory requirements of filing plans 
and speeiflcaliona, to await objection 
or remonstrances, and of publishing 
local improvement ordiimnoo and 
mailing copies, have been held not 
Jurisdictional and not roviowable on 
common-law certiorari.—Nashville, 

C ds St. Li. Ry. Co. V. Town of Boas, 
147 So. 195, 226 Ala 441. 
ea Mass.—Bowditch v. Boston 
Streets Superintendent, 46 N.B. 
1026, 168 Moss. 229. 

44 C.J. p 746 note 62. 

6^ Mass.—Bowditch v. Boston 
Streets Superintendent, supra 

eSb N.T.—^In re Schroder, 187 N.T. 
S. 680. 

66. Mass.—Collins v. Holyoke, 16 N. 
B. 908, 146 Mass. 298. 

67- N.X—Union Bldg. Co, v. City of 
Newark, 28 A.2d 277, 129 N.J.Iiaw 
146—Oritani Field Club v. City of 
Hadkensaek, 172 A. 806, 12 N.J. 
Mlsc. 490. 

Bvidnnee as to use of map 
Where return to certiorari to re¬ 
view municipal aseessments sent up 
a map, court could examine evidence I 


to determine whether map was the 
one used by munldipal authorities.— 
Oritanl Field Club v. City of Hacken¬ 
sack, supra 

68. N.J.—Union Bldg. Co. v. City of 
Newark, 28 A.2d 277, 129 N.J.Law 
146. 

69- N.J.—Bay v. Fairvlew, 43 A. 

678, 62 N.J.Iiaw 621. 

44 ajr. p 747 note 67. 

TO. Ala.—^Harton v. Avondale, 41 So. 

934, 117 Ala 458. 

44 C.J. p 747 note 69. 

71. N.Y.— ^Max Li. Roben Realty Cor¬ 
poration V. Common Council of 
City of Kingston, 27 N.Y.S.2d 674, 
261 App.Div. 641. 

44 C.J. p 747 note 70. 

Case remitted fox new heaxlng 
"Where the reviewing court is not 
satisfied that findings mode below 
aro supported by all the evidenoo 
that could or should have been pre¬ 
sented, it may remit tho case for a 
new hearing.—^People ex rol. Guar¬ 
anty Trust Co. of New York v. Mil¬ 
ler. 1 N.Y.S.2d 692, 25$ App.Dlv. 203. 
Za New Jersey 

(1) Whenever a public Improvo- 
mont Is made for which an assess¬ 
ment may bo levied, and the assess¬ 
ment therefor has boon removod by 
oortlorari to tho supromo court, that 
court may. If the assossment is er¬ 
roneous, levy on assessment for such 
benefits in accordance with tho dlro«> 
tlons of the statute, if at the time of 
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adjudicating on the assessment a 
lawful assessment could be made.— 
River Eldge Homes v. Borough of 
River Bdgc, Bergen County, 83 A.2d 
106, 130 N.XLiaw 376—14 CJ. P 747 
note 70 [a]. 

( 2 ) * 80 , where it appeared, in oer^ 
tlorarl proceeding to rovlew assoss- 
mont for benefits resulting from lo¬ 
cal Improvomcnt, tliat assessmenl 
was based in part on cost of a gen¬ 
eral Improvomcnt, supreme court 
had Jurisdiction to fix the amount 
properly assessable.—River Bdgo 
Homes v. Borough of River Hldge, 
Bergen County, supra. 

(3) Where the facts essential as 
a groundwork for assessment arc not 
before the court, the court may or¬ 
der tho taking of testimony to hi! 
reported to tho court for future ac¬ 
tion.—Sandford V. Township of 
Kearny, 4 A. 442, 48 N.J.I^w 126. 
7SL N.Y.—People v. Buffalo. 67 N.Y. 

S. 261, 80 APP.D1V. 246. followed 
in People V. Buffhlo, 67 N.Y.S. 1144, 
30 App.Dlv. G64. 

44 C.J. p 747 note 71. 

The wilt will be dismissed where 
tho court is satisfied that the con¬ 
clusions and findings reviewed arc 
correct.—City of Linden v. Cleary, 
165 A. 867. 11 N.J.Mise. 337. 

73. N.J.—^Becker v. Garwood, 116 A. 
334, 96 N.J.Law 827. 

44 C.J. p 747 note 72. 

74. N.J.—^Becker v. Gajrwood, su¬ 
pra. 
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sessment should be ordered to be made in accord¬ 
ance with legal requirements,^5 at least where the 
proceedings relating to the improvement were reg¬ 
ular up to the time of the assessment of benefits.^^ 
If the facts warrant such a determination, the court 
may vacate an assessment in part only instead of 
entirely,especially where there has been laches 
on the part of the prosecutor in suing out the writ 
An order setting aside an assessment and direct¬ 


ing a new assessment to be made vacates only the 
particular apportionment under review, and does not 
determine that the amount of the assessment on 
any individual’s property should be set aside or re- 
duced.79 A court in reviewing assessments on cer¬ 
tiorari has been held to be without power to in¬ 
crease the assessment of one parcel for the pur¬ 
pose of overcoming the reduction of assessments 
of others.*® 


22. Equitable Relief against Assessment 


§ 1528. Under What Circumstances Relief 
Given or Refused 

In a proper case. In the absence of a statutory limita¬ 
tion or prohibition, equitable relief against an assessment 
for local Improvements may be granted. 

For obvious reasons, equitable relief against an 
assessment will not be granted where it has been 
made in strict*^ or substantial*^ compliance with 
constitutional assessment statutes. Where an as¬ 
sessment is made in conformity with the constitu¬ 
tional parts of a statute, it has been held that an as¬ 
sessment to.pay the costs thereof will not be en¬ 
joined merely because the procedure was not in ac¬ 
cordance with the requirements of the unconstitu¬ 


tional part.** However, in a proper case, in the ab¬ 
sence of a statutory limitation or prohibition, equi¬ 
table relief against an assessment for local improve¬ 
ments may be granted.*^ Some statutes expressly 
recognize the right to maintain actions or proceed¬ 
ings to invalidate, set aside, or correct such assess¬ 
ments,** and it has been held that, once the power 
of the court has been properly invoked under such 
statute, the court can issue writs of injunction in 
all cases in which a court of chancery would have 
power to issue them under established rules of eq¬ 
uity.*® On the other hand, the maintenance of a 
suit or action in the nature of a bill in equity for the 
vacation of a local improvement assessment may be 


78. N.T.—People v. Kela, 96 N.Y.a 
697. 109 App.Div. 748. 

44 ax p 747 note 74. 

78. N.X—Lehiah Valley R Co. v. 
Jersey City, 80 A. 228. 81 N.J.Law 
290. 

77. N.J.—WakemaQ v. Jersey City, 
35 N.XLaw 456. 

.V.T.—People v. Buffalo. 36 N.T.S. 
191, affirmed 42 N.B. 344, 147 K. 
T. 676. 

AssessmeiLt agatnjrt pxosecutozB va¬ 
cated 

X.J.—Orltanl Field Club v. dty of 
H^kensack. 172 A. 805, 12 N.J. 
Mibc. 490. 

78. N.J.—^Wakeman v. Jersey City. 
35 N.XLaw 465. 

79. N.J.—Milton v. Stell, 62 A. 1133. 
73 N.XLaw 261. 

80. N.7.—^People ex rel. City of 
New York v. Yale. 163 N.R 132. 
249 N.Y. 160. 

81. Cal.—Gaume v. City of Red¬ 
lands. 78 P.2d 917. 28 Cal.App.2d 
464. 

N.C.—Allison V. Reagan. 187 S.B. 

673, 210 N.a 467. 

44<1J. p748 note 88. 

DiBopplaff Items of Improvement 
Rights of property owners seeking 
to Invalidate assessment proceed¬ 
ings were not affected by dropping 
of one or more items of proposed 
improvement, such matter being one 


of policy.—^Walton v. City of Mo¬ 
bile. 167 So. 247. 232 Ala. 200. 

8S. Ohio.—^Damar Realty Co. v. City 
of Cleveland. 56 N.E.2d 806. 143 
Ohio St. 469. 

44 aJ. p 748 note 84. 

83. Ohio.—Adkins v. Toledo, 6 Ohio 
Cir.Ct..N.S.. 488, 27 Ohio Clr.Ct 
417. 

81. Mich.—Rood V. City of Detroit. 

240 N.W. 41. 256 Mich. 547. 
Equitable relief against reassess¬ 
ments see infra § 1658. 

Chancery Jorlsdlotlon is Invoked 
In action in which relief sought is 
the restraining of collection of spe¬ 
cial assessments.—^Damax Realty Co. 
V. City of Cleveland. 46 N.E.2d 209. 
140 Ohio St. 433. 

Constitationai provision not self-op¬ 
erative 

A constitutional provision that the 
legislature shall provide against the 
issuance of process to restrain the 
collection of taxes has been held not 
to be self-operative, and. in the ab¬ 
sence of legislation making it effec¬ 
tive, does not prevent the Issuance 
of an injunction, in a proper case, to 
restrain the enforcement of a special j 
assessment.—Taylor v. City of Ham¬ 
mond. 113 So. 673, 163 La. 1097. 
Osno e lla M oii of inoorrecfly recorded 
bill 

Inscription of bill for Improve¬ 
ments In mortgage records must be 

1326 


canceled, when bill was recorded in¬ 
correctly and owner acquired prop¬ 
erty on faith of clean mortgage and 
tax cex'tiflcates.—State ex rel. Im- 
pastato V. City of New Orleans, 7 La. 
App. 266. 

85. Ark.—Turner v. Adams, 10 S.W. 
2d 41. 178 Ark. 67. 

Tex.—City of Dallas v. Wright, 36 S. 
W.2d 978, 120 Tex. 190, 77 A.L.R. 
709. 

Dixeot attack 

It has been held that a suit 
brought under such statute consti¬ 
tutes a direct attack on the assess¬ 
ment.—^Kelley Trust Co. v. Paving 
Dlst. No. 46 of Ft. Smith, 48 S.W.2d 
71. 184 Ark. 408—^Lenon v. Street Im¬ 
provement Dist. No. 612, 26 S.W.2d 
572, l8l Ark. 318—Turner v. Adams, 
10 S.W.2d 41. 178 Ark. 67—Carney 
V. Walbe, 800 S.W. 413. 175 Ark. 746 
—^Henry v. Board of Improvement. 
280 S.W. 987, 170 Ark. 673. 

The legs! affect of flUng suioh suit 
has been held to be to suspend the 
operation of the assessment and pre¬ 
clude further action thereon until 
the Issues involving the merits are 
tried and determined.—City of Dallas 
V. Wright. 36 S.W.2d 973, 120 Tex 
■190, 77 A.L R. 709—Wright v. City of 
Dallas, Tex.Civ.App., 38 S.W.2d 223, 
error refused. 

86. Tex.—City of Dallas v. Wright. 
86 S.W.2d 978, 120 Tex. 100, 77 A.Lu 
R. 709. 
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prohibited by statute or charter provision, 87 as by a 
statute or charter providing another exclusive rem¬ 
edy, 88 although it has been held that the right of 
the landowner to go into a court of equity to chal¬ 
lenge the proceedings cannot be taken away by a 
statute of this character, where there is no provi¬ 
sion for giving notice to the landowner of the pro¬ 
ceedings taken.88 However, a statute prohibiting 
the issuance of an injunction to stay proceedings for 
the assessment and collection of taxes levied under 
a general tax law has been held not to bar injunc¬ 
tive relief against special assessments.®® 

Enforcement of extinguished liens. An injunc¬ 
tion will lie to prevent the enforcement of special 
assessment liens which have been extinguished.®^ 

Court having jurisdiction. Actions to obtain equi¬ 
table relief against special assessments for local 
improvements must, of course, be brought in a court 
of competent jurisdiction.®® 


§ 1529. -Errors or Irregularities 

In the absence of statutory authority, a court of 
equity will not enjoin or vacate an assessment for mere 
Illegalities or Irregularities which are not Jurisdictional In 
their nature and which fall short of rendering the assess¬ 
ment absolutely void. 

In the absence of statutory authority,®® a court 
of equity will not enjoin®* or vacate®® an assess¬ 
ment for mere illegalities or irregularities which are 
not jurisdictional in their nature and whicli fall 
short of rendering the assessment absolutely void. 
The rule applies alike whether the bill seeks to re¬ 
strain a sale of property or to enjoin the execution 
of a deed.®® It has been said tliat the party ag¬ 
grieved has a full and adequate remedy at law;®^ 
and it may be added that for illegalities or errors 
other than those of a jurisdictional nature render¬ 
ing the assessment absolutely void statutory reme¬ 
dies have been almost universally provided.®® 

Accordingly, it has been held that an assessment 


87. N.T.—Matter of Smith, 2 N.B. 
52, 99 N.T. 424. 

Told as weU as voidable assosa- 
mentg have been held to be Included 
within the statutory prohibition.— 
Matter of Smith, Kupra—^In ro 
Fuerth, 234 N.Y.S. 703, 226 App.Dlv. 
252, affirmed Fuerth v. Berry, 170 N. 
K 124, 252 NT.Y. 610. 

Assessments asrolast lands ontslde 
the city have been held not within 
the purview of the statutory prohibi¬ 
tion.—^Leary v. City of Now Yorlc, 
267 N.Y.S. 845, 240 App.Div. 911. 
AAsessmont InddjontaUy involved 
A charter providing ihnt no action 
shetll be commenced to vaento any 
assessment, and that prop<‘rLy own- 
ovB shall bo confined in their ruinc- 
dlea to proccodlnRs under the rliar- 
tcr, has boon held not to apiily to 
cases in which local oHnossmentH are 
only incidentally drawn in quouLlon 
or In which the owner of property 
defends an attempt to deprive him 
of such property under the authority 
of the OHsesament.—Younff v. Weiiss, 
113 N.B. 334, 218 N.Y. 329. 

88. Wls.—^Newton v. Superior, 330 
N.V7. 242, 131 N.W. 086, 146 Win. 
308—^Northern Pac. 11, Co. v. Doug¬ 
las County, 130 N.W. 246, 145 Wls. 
388. 

Bt£ect of oziatenoe of other remedies 
on right to equitable relief soo in¬ 
fra S 1633. 

Jnrlsdlotlon In equity abolished by 
Implication 

A statute providing adequate and 
complete relief against a substan¬ 
tial departure from the requirements 
of an improvement ordinance in tho 
construction of an improvement 
where the assessment Is levied in 


inntallmonts nboliahos by implica¬ 
tion the jurisdiction of equity there¬ 
to Toro eiiiertatned with respect 
thiTOto by injunction.—Des Plamcs 
Foundry Go. v. City of Dus Plaines, 
167 N.B 33, 335 Ill. 213. 

89, Wis.—Eicrmann v. Milwaukee, 
32*6 N.W. 53, 142 Wls. 606, 27 L.R. 
A.,N.S., 1085. 

44 O.J. p 725 note 61. 

00. Mich.—Forest Hill Cemetery Co. 
v. Citj' of Ann Arbor, 5 N.W’.2d 
561, 303 Mich. 56. 

91. Okl.—Baccus v. Pankratz, 194 
P.2d 880—Boccufl V. lionks, 193 P. 
2d 683, 3 99 Okl. 647, appeal dis¬ 
missed itceder v. Banks, 68 S Cl. 
74:i, 333 U.S. 858, 93 DJdd. 1138, 
ridioarlng denied 68 S.Ct. 911, 33.3 
IJ.S. 883, 92 L.Bd. 1158. 

S.C.—Cleveland v. City of Spnrian- 
I)urg, 194 S.E. 128, 185 S.C. 373, 
followed in Hudgens v. City of 
Spartanburg, 194 S.H 137, 184 S.C. 
152. 

Statute of Umltatloiis 
In a Hull to enjoin enforcement 
or a spt'cial asscHsment, a statute 
imposing a limitation on act tons on 
improvement bonds was held valid.— 
Baccus V. Banks, 192 P.2d 683, 199 
OUl. 647, appeal dismissed Beeder v. 
Banks, 68 S.Ct. 743, 333 U.S. 858, 92 
L.lCd. 1138, rohoarlng denied 68 S.Ct. 
911, 333 U.S. 883, 92 UBd. 1158. 

98. Courts held to have Jtulsdlotlou 
Cal.—^Los Angeles County Flood Con¬ 
trol Dlst. V. Superior Court in and 
for Dos Angeles County, 280 P. 
366, 207 CaL 709. 

S.C.—Blako V. City of Spartanburg, 
194 S.li]. 124, 185 S.C. 398, 114 A.D 
R. 395. 


93. Tex.—City of Dallas v. Johnson, 
Civ.App., 64 S.W.2d 1024. 

94. Ala.—^Bx parte Finley, 20 So.2d 
98, 246 Ala. 218. 

Ind.—^Asher v. Bvcrly, 32 N.B.2d 744, 
109 Ind.App. 01. 

Iowa.—People's Inv. Co. v. City of 
Dos Moines, 241 N.W. 401, 213 
Iowa 1378, 79 A.L.R. 1330. 

Mich.—^Forest Hill Cemetery Co. v. 
City of Ann Arbor, 5 N.W.2d 564, 
303 Mich. GG. 

Nell.—Munsell v. City of ITebron, 
220 N.W. 289, 137 Neb. 261. 

Ohio.—Pore.lier v. Frniik, 22 N.T0.2d 
555, 61 Ohio App. 387—Gaylord v. 
Village of Hudsun, 22 N.R2d 662, 
61 Ohio App. ISO—^n'hatrher v. To¬ 
ledo, 2 Ohio App. 357, 22 Ohio Clr. 
Ct.,N.S., 193. 

Okl.—^Whlte V. Clly of Pawliusku, 
365 P. 10.19, 130 Okl. 356. 

S.D.—Chicago & N. W. Ry. Co. v. 
Clly of Hot Springs, 218 N.W. 876, 
52 S.D. 484. 

44 C.J. p 748 note 86. 

95b Ala.—Commonwealth Life Ins. 
Co. V. First Nat. Banlc, 160 So. 
260, 230 AIil 257. 

Iowa.—^MelJt^lnlc's Bstale v. Lind¬ 
say, 213 N.W. 934, 203 Iowa 1031. 
Mich.—Frlschkorn Inv. Co. v. City 
or Detroit, 241 N.W. 903, 267 Mioh. 
546. 

44 C.J. p 748 note 87. 

96. Kan.—^Lawrence v. Killara, 11 
Kan. 499. 

44 C.J. p 748 note 88. 

97. W.Va.—^Riddle v. Charlestown. 
28 S.B. 831. 43 W.Va. 796. 

96. Iowa.—Manning v. Ames, l8i N. 

W. 347, 102 Iowa 998. 

44 C.J. p 748 note 90. 
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will not be vacated or set aside, or its enforcement 
enjoined, by reason of failure of the required num¬ 
ber of property owners to sign the petition for the 
improvement for which the assessment was laid,** 
or because there was a noncompliance with non- 
jurisdictional requirements of the ordinance as to 
public improvements,! or because the ordinance 
providing for the improvement embraced portions 
of the street in excess of the limit fixed by the pre¬ 
cedent resolution, such excess being comparatively 
insignificant and both its quantity and the cost eas¬ 
ily separated from the legally authorized work.* 
It has also been held that it is not a ground to va¬ 
cate an assessment or enjoin its enforcement that 
there was error in publishing notice,* or in letting 
contracts,^ or in providing a method for the con¬ 
struction of the improvement;* because there were 
defects in the plans and specifications for the con¬ 
struction of the improvement ;■* because the munici¬ 
pal authorities acted irregularly in making the 
grade on which the paving, curbing, and guttering 
for whidi the assessment was made rests because 
there were immaterial changes in the work as orig¬ 
inally contracted for;* because property all in one 
body, although divided into several lots, was not 
included in one assessment;* because the assess¬ 
ment was not by separate lots as prescribed by stat¬ 
ute;!* because the benefit does not equal tibe as¬ 


sessment;!! because the proceedings of the coun¬ 
cil in enacting the ordinance and levying the as¬ 
sessment do not show afiirmatively that the ques¬ 
tion of benefit to the land was taken into consid¬ 
eration in levying such assessment;!* because the 
assessment is unequal as between plaintiffs prop¬ 
erty and other property assessed for the improve¬ 
ment;!* because the property assessed did not 
abut on the improvement;!^ because the municipal 
authorities failed to distribute a small reduction in 
the total amount of the assessment among the sep¬ 
arate parcels assessed, where the reduction with re¬ 
spect to the individual parcels would be inconse¬ 
quential;!* because the improvement was incom¬ 
plete when the special assessment certificate was 
issued;!* or because improper items of expense 
were included in the improvement.!^ Further, it 
has been held that a mere error of judgment in de¬ 
termining what property was in fact benefited is 
not a jurisdictional defect, and that it furnishes no 
ground for relief by injunction in the absence of 
fraud on the part of the assessors,!* and that where 
complainants knew of the entry of judgment con¬ 
firming a special assessment before the improve¬ 
ments were made, equity will not set it aside be¬ 
cause one of the places where notice of the appli¬ 
cation for confirmation was posted was not in the 
neighborhood of the proposed improvement!* 


99. Wash.—Ck>llln8 ▼. Ellensburs, 
122 P. 1010. 68 Wash. 212. 

Failure to comply with requirements 
with respect to petition for Im¬ 
provement as rendering* assess¬ 
ment void see supra 9 1381. 

1- Utah.—Stott V. Salt Lahe City. 
161 P. 988. 47 Utah 113. 

2. Kan.—Kansas Town Co. v. Ar¬ 
gentine, 47 P. 643. 6 KanA.pp. 60, 
affirmed 64 P. 1131, 69 Kan. 779. 

3. Utah—Gwllllam v. Ogden City, 
164 P. 1022. 49 Utah 556. 

inider a statute pxohlbltliig the 
vacating or setting aside of an as¬ 
sessment for a local improvement, 
for any omission to advertise or ir¬ 
regularity in advertising the ordi¬ 
nance or resolution authorizing the 
work ‘‘where no fraud is alleged,” 
proceedings cannot be maintained to 
vacate or set aside an assessment be¬ 
cause of such omission or irregulari¬ 
ty.—^Bno V. New York, 68 N.Y. 214. 

4k Utah.—Gwillleun v. Ogden City. 

164 P. 1022. 49 Utah 666. 

Sb Kan.—^Falloon v. Hiawatha, 71 P. 
1127, 66 Kan. 769. 

& Ho.—^Kribbs v. Lynch, etc., 

Constr. Go., App., 216 S.W. 778. 

7. Kan.—^Barnes v. Parsons, 94 P. 
161, 77 Kan. 811. 

Fallnze to establish grade before 
ozdenaif ImpEovement was.^held not 


to entitle owner to equitable relief. 
—^People's Inv Co. v. City of Des 
Moines. 241 N.W. 464, 213 Iowa 1378, 
79 A.L.R. 1310. 

& Mo.—^Deming v. Springfield. App.. 
224 S.W. 1004. 

9. Ga.—^Etheridge v. City of Atlan¬ 
ta, 146 S.E. 84, 141 Ga. 222. 

Id. Ala.—Jasper Land Co. v. City 
of Jasper, 127 So. 210, 220 Ala 
639. 

dassessment by suAclent desorlp- 
tlon of entire acreage furnishes no 
Independent ground of relief in equi¬ 
ty.—Jasper Land Co. v. City of Jas¬ 
per, supra 

11. Ohio.—Struble v. City of Cin¬ 
cinnati, 82 N.E.2d 127, 88 Ohio 
App. 304, appeal dismissed 79 N. 
E.2d 910, 149 Ohio St. 582—Forcher 
V. Frank, 22 N.E.2d 665, 61 Ohio 
App. 187—Gaylord v. Village of 
Hudson, 22 N.E.2d 662, 61 Ohio 
App. 180. 

Assessment made without reference 
to benefits as afCordlng grounds for 
equitable relief see infra 9 1630 b. 
Conclusiveness of determination as 
to special benefits see supra 9 1875. 
“Comar Infliianoe^ 

Court, m suit to set aside assess¬ 
ment of benefits from street widen¬ 
ing,. Is not concerned with fact that 
property owner may have been too 
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highly assessed for “comer In¬ 
fluence.”—^Lambrecht v. City of De¬ 
troit, 260 N.W. 815, 264 Mich. 677. 

Ih the absence of fraud, mistake, 
or illegality, the courts may not sub¬ 
stitute their Judgment as to the ex¬ 
tent of the benefits for that of legis¬ 
lative bodies.—^Frlschkom Inv. Co. v. 
City of Detroit, 241 N.W. 903, 267 
Mich. 646. 

12. Ohio.—Schroder v. Overman, 66 
N.B. 168, 61 Ohio St. 1, 47 L.R.A. 
166. 

13. NJD.—^Bismarck Home Builders 
Co. V. Bismarck, 198 N.W. 663, 60 
N.D. 978. 

14. S.D.—Chicago & N. W. Ry. Co. 
V. City of Hot Springs, 218 N.W. 
876, 62 S.D. 484. 

15. Cal.—^Hannon v. Madden, 6 P.2d 
4, 214 Cal. 251. 

16. Wis.—Parkes v. Milwaukee, 184 
N.W. 162, 148 Wis. 84. 

17. Iowa.—^MeiJ Brink's Estate v. 
Lindsay. 213 N.W. 934, 203 Iowa 
1031. 

44 C.J. p 749 note 5. 

18L N.T.—Hofleld v. BuiTalo, 29 N.E. 
747, 180 N.Y. 387. 

19. Ill.—Craft V, Kochersperger, 60 
N.B. 1061, 173 IlL 617. 
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Curative acts. An injunction will not lie to pre¬ 
vent the enforcement of an assessment because of 
errors or irregularities which have been cured by 
appropriate legislation.^^ 

§ 1530. -Void Assessments 

Although It has been declared that recognized equit¬ 
able grounds are essential to relief against an Illegal as¬ 
sessment, It has been held In numerous decisions, with¬ 
out adverting to the presence of equitable grounds, that, 
If an assessment Is absolutely void, a court of equity 
will enjoin Its enforcement or set It aside. 

It has been declared that a suit in equity will 
not lie to vacate or restrain the collection of an 
assessment on the sole ground that it is illegal, and 
that there must exist, in addition, special circum¬ 
stances bringing the case under some recognized 
head of equity jurisdiction,*21 otherwise the party 
aggrieved will be left to his remedy at law.®^ Nev¬ 
ertheless, without adverting to the question wheth¬ 
er equitable grounds of jurisdiction were present 
it has been held in many decisions that, if an as¬ 
sessment is, for any reason, absolutely void, a court 
of equity will enjoin its enforcement or set it 


aside,23 and in some jurisdictions, designated courts 
are expressly authorized by statute to enjoin the il¬ 
legal levy or collection of assessments.^^ 

Assessments have been enjoined on the ground 
that they are void as amounting to a taking of 
private property for public use without just com¬ 
pensation void for nonconformity to the stat¬ 
utes under which they are passed void for want 
of notice given to the owner of the property assess¬ 
ed and an opportunity for a hearingvoid be¬ 
cause made against the owner personally and not 
against his property ,*^8 void because made up of 
different items or elements blended together, some 
of which are legal and others illegal void be¬ 
cause all of the property assessed was assessed on a 
wrong theory or basis*® and under statutes not 
applicable void because made to pay for prop¬ 
erty taken under void condemnation proceedings;** 
or void because the property assessed was not le¬ 
gally assessable** as being outside the limits of 
the municipality,** or of the assessment district,*® 
or not adjacent to, or abutting on, the street im- 


2a Ga.—^Webb v. Cl tv of Atlanta. 
4 S.E.2d 164, 188 Go. 486. 

21. Mmn.—Schultz v. City of North 
Mankato, 222 N.W. 618, 176 Minn. 
76. 

N.T.—^Lewls V. City of Lockport, 12 
N.E,2d 431, 276 N.X. 336. 

44 C.J. p 749 note 8. 

22. N.J.—^Dusenbury v. Newark, 26 
N.J.EQ. 206. 

23. Ala.—^Ex parte Finley, 20 So.2d 
98. 246 Ala. 218. 

Ark.—Raersdale v. Cunningham, 147 
S.W.2d 20, 201 Ark. 848. 

Iowa.—^People’s Inv. Co. v. City of 
Des Moines, 241 N.W. 464, 213 
Iowa 1378. 70 A.L.II. 1310. 

Mo.—^Normandy Consol. School Dlst. 
of St Louis County V. Wellston 
Sower Dist. of St. Xx>uls County, 
App., 77 S.W.2d 477. 

Ohio.—Swlgart v. City of Barber¬ 
ton. App., 61 N.E.2d 410. 

S.C.—Coward v. Nettles, 14 S.E.2d 
661, 197 S.C. 84—Sutton v. Town of 
Fort Mill. 172 S.E. UD, 171 S.C. 
291. 

W.Va.—Sterling* Nat Bank & Trust 
Co. of Now Tork v. Charleston 
Transit Co., 27 S.E.2d 256, 3 26 
W.Va. 42, certiorari denied Chari os- 
ton Transit Co. v. Sterling Nat 
Rank 4b Trust Co. of New Vork, 
64 S.Ct 619, 321 U.S. 777, 88 L.Ed. 
1071—Daman v. Board of Park 
Com'rs of City of Huntington, 22 
S.E.2d 642, 124 W.Va. 787. 

44 C.J. p 749 note 13. 

SCnJunctlve relief against threat¬ 
ened illegal assessment hold proper i 

and not an Infringement of constitu- J 
63 C.J.S.-^ 


' tlonal rights of city.—Barkley v. 
City of Detroit 22 N.W.2d 836, 814 
Mich. 404. 

JTnzlsdlotlon of subject-matter laolc. 
Ing 

Ala.—Chonault v. City of Russell¬ 
ville, 169 So. 706. 233 Ala. 60— 
Walton V. City of Mobile, 167 So. 
247. 232 Ala. 200. 

SUL Ohio.—^Lewellyn v. Village of 
South Zanesville, 183 N.E. 306, 43 
Ohio App. 386. 

44 C.J. p 749 note 14. 

as. Ohio,—Welsh v. City of Cin¬ 
cinnati, 28 N.E.2d 643, 64 Ohio App. 
200—Morton v. City of Cincinnati, 
9 N.E.2d 993, 65 Ohio App. 474— 
Cady y. City of Hamilton. 176 N.E. 
763, 38 Ohio App. .09. 
WJs.-^toughton State Bank v. 
Stoughton, 160 N.W. 418. 169 Wls. 
330. 

dAssesBxnent eq,ual to value 
A court of equity may grant re- 
llof if the assessment equals or ex¬ 
ceeds the value of the property as¬ 
sessed after the improvement or the 
circumstances of subterfuge or 
fraud aro such as to amount to a 
oonflscation of the property.—Porch- 
er V. Frank, 22 N.E.2d 665. 61 Ohio 
App. 187—Gaylord v. Village of Hud¬ 
son, 22 N.E.2d 662, 61 Ohio App. 180. 

86. Ark.—^Ragsdale v. Cunningham, 
147 S.w.2d 20, 201 Ark. 848. 

Okl.—Norman v. Van Camp, 209 P. 
925, 87 Okl. 182. 

37. Mich,—^Rood V. City of Detroit, 
240 N.W. 41. 256 Mich. 547. 

44 aJ. p 750 note 22. 

1329 


8& Okl.—Guaranteed State Bank v. 

D'Yarmett, 169 P. 639, 67 Okl. 164. 
29. Okl.—Sharum v. Muskogee, 141 
P. 22, 43 Okl. 22. 

Serving outside territory 
Pctitlonors could enjoin levying 
nsscBsmcnts to extent of additional 
cost Incurred by enlarging sewers 
to servo outside territory.—Cady v. 
City of Hamilton, 175 N.E. 763, 88 
Ohio App. 99. 

sa Ark.—^Turner v. Adams, 10 S.W. 
3d 41, 178 Ark. 67. 

Eon.—^McGrow v. Kansas City, 67 P. 
438, 64 Kan. 61. 

31. Kan.—^McOrow v. Kansas City, 
supra. 

32. Kan.—^Barker v. Kansas City, 70 
P.2d 6, 146 Kan. 347. 

33. Cal.—Sutter Realty Co. v. City 
Council of City of Sacramento, 147 
I^2d 963, 64 Cal.App.2d 1. 

Mich.—^I«'orc8t Hill Cemetery Co, v. 
City of Ann Arbor, 5 N.W.2d 564, 
303 Mich. 66. 

Mo.—^Normandy Consol. School Dlst. 
of St. Louis County v. Wellston 
Sewer Dist. of St, Louis County, 
App.. 77 S.W.2d 477. 

44 C-J. P 760 note 26. 

34. Flo.—^Durham v. Pontuckot 

Groves, 189 So. 428, 188 Flo. 396, 
followed in Town of Polk City v. 
Block Twenty, 189 So. 927, 138 
Fla. 609. 

N.Y.—^Lenry v. City of Now York. 
'267 N.T.S. 846, 240 App.Div. Oil. 

35. Neb.—Hurd v. Harvard Sanitary 
Sower Dlst. No. 1, 101 N.W. 438, 
109 Neb, 884. 
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proved,*® or exempt by statute**^ or as having re¬ 
ceived no benefit whatever.®* It has also been held 
that an assessment will be enjoined on the ground 
that the municipality was without power under 
any form of procedure to impose an assessment on 
property;*® that there was no authority to con¬ 
struct the improvement for which the assessment 
was made;^® that plans, specifications, estimates, 
and profiles of the proposed improvement were 
not properly filed that the improvement was 
general instead of local that the assessment was 
laid against a railroad company for work other than 
that expressly imposed by a franchise as a condi¬ 
tion precedent of occupying the street;^* that the 
assessment was improperly increased by an un¬ 
authorized omission of the lands of another 
or that the assessment was made without reference 
to benefits.*® 


§ 1531. -Equitable Grounds of Relief 

a. In general 

b. Qoud on title 

a. In Gtoeral 

Generally speaking, a suit In equity to enjoin or set 
aside a special assessment may be maintained where the 
suit falls within some recognized head of equity Juris¬ 
prudence, such as fraud on the part of the municipal 
authorities, the prevention of Irreparable Injury to the 
complainant, or the avoidance of a multiplicity of suits. 

Generally speaking, a suit in equity to enjoin or 
set aside a special assessment may be maintained 
where the suit falls within some recognized head 
of equity jurisprudence.** 

Accident or mistake. The power of a court of 
equity to relieve against the consequences of ac¬ 
cident or mistake is a well recognized head of equi¬ 
ty jurisdiction, as discussed in Equity §§ 46, 47, 
and in a proper case an assessment may be cor¬ 
rected on the ground of mistake.*^ It has been 


se. Ind.—^Terre Haute v. Mack, 38 
KE. 468. 139 Ind. 99. 

Neb.—^Tousalm v. Omalia, 41 N.W. 
796. 35 Neb. 817. 

AaMasmant based oa Arontage 
abutting Improvement, rather than 
indirect benefits that might accrue 
to all of the neighboring property, 
should be set aside as to lota which, 
due to change In plans, did not abut 
on improvement.—^Frlschkom Inv. 
Co. V. City of Detroit, 241 N.W. 90S, 
267 Mich. 546. 

37- N.T.—^In re St. John's Cemetery, 
Woodhaven Blvd.. 17 N.T,S.2d 97, 
173 Mlsc. 425, afilrmed In re Wood- 
haven Blvd.. Borough of Queens, 
23 N.Y.S2d 561, 260 App.Div. 659. 
reargument denied In re Wood- 
haven Blvd In Borough of Queens, 
City of New York, 25 N.Y.S.2d 
1000, 261 App.Div. 836. 

44 C.J. p 760 note 29. 

Tax-exempt property of aonprolli 
cemetery ooiporatioxL 
Cal.—Sutter Realty Co. v. City 
Council of City of Sacramento, 147 
P.2d 953, 64 Gal.App.2d 1. 

8& N.Y.—^Ferguson v. Stebblns, 32 
N.Y.SSd 73, 177 Mlsc. 498. 

Ohio.—Welsh v. City of Cincinnati. 
28 N.E.3d 643, 64 Ohio App. 200— 
Porcher v. Prank, 22 N.E.3d 655, 61 
Ohio App. 187—Gaylord v. Village 
of Hudson, 22 N.E.2d 652, 61 Ohio 
App. 180. 

44 C.J. p 750 note 80. 

89. Iowa.—Northern Light Lodge 
No. 156, I. O. O. F. V. Monona, 161 
N.W. 78. 180 Iowa <62, L.R.A.1918A 
150. 

44 G.J. p 749 note 16. 

Assessment by pnbUo anthozlty 
having no power to lay It is void and 
may be enjoined in equity.—Damall 


V. Board of Park Com’rs of City of 
Huntington, 22 S.E.2d 642, 124 W. 
Va, 787. 

40. Mo.—^Hllllg V. City of St. Louis, 
85 S.W.2d 91, 837 Mo. 291. 

44 C.J. p 749 note 17. 

Xmprovemant sot conforming to res¬ 
olution 

Ohio.—^Rlesenberg v. City of Cincin¬ 
nati, 8 N.E.2d 922, 52 Ohio App. 
456. 

Threatened assessment under void 
ordtnanoe ordering improvement and 
directing assessment held to entitle 
property owners to injunction 
against assessment.—^Hllllg v. City 
of St. Louis, 85 S.W.2d 91, 837 Mo. 
291. 

41. Ohio.—Swigart v. City of Bar^ 
berton, App., 51 N.E.2d 419. 

42. Arl*.—Globe v. WllHs, 146 P. 
644, 16 Arlz. 878. 

43. Ohio.—Springfield, etc., R. Co. v. 
Springfield, 15 Ohio N.P.,N.S., 241. 

44. N.Y.—^Hassen v. Rochester, 66 
N.Y. 616. 

4B. Ark.—^BUrst v. Street Impr. 
Dlst. No. 120, 109 S.W. 626, 86 Ark. 
1 . 

Mich.—^Lawrence v. Grand Rapids. 

-131 N.W. 581, 166 Mich. 134. 
Benefits not equal to assessment as 
not affording grounds for equitable 
relief see supra § 1529. 
Conclusiveness of determination as 
to special benefits see supra 8 1875. 
Arbitrary assessment 
A special assessment Is void If 
shown to be arbitrary and if the 
presumption of benefits Is overcome 
and the amount of the assessment Is 
plainly shown to exceed the value of 
the special benefits resulting from 
the io^rovement, and equity will en- 
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Join the enforcement of an entirely 
void assessment—Sterling Nat. 
Bank & Trust Co. of New York v. 
Charleston Transit Co., 27 €.E.2d 256. 
136 W.Va. 42, certiorari denied 
Charleston Transit Co. v. Sterling 
Nat. Bank & Trust Co. of New York, 
64 S.Ct 619, 821 U.S. 777, 88 L.Ed. 
1071. 

Assessment not substantially oqnsl 
to benefit 

If property Is not benefited by Im¬ 
provements to an extent substantial¬ 
ly equal to amount of assessment, 
the aid of equity mav be Invoked to 
prevent Injustice.—^Harlan v. Town 
of Bel Air. 13 A.2d 870, 178 Md. 260. 

46. Ala.—-Ex parte Finley, 20 So. 2d 
98, 246 Ala. 218. 

Particular grounds and subjects of 
equity Jurisdiction generally see 
Equity 59 39-66. 

Squitable grounds lacUng 
Where assessment amounted to 
one and nineteen hundredths per cent 
on the assessed value, property own¬ 
ers were not entitled to equitable re¬ 
lief on ground that It was represent¬ 
ed to them that assessment would 
equal one per cent of the valuation 
of their property, since the amount 
of the assessment was substantially 
the same as that allegedly promised 
them.—High v. Bailey, 167 S.W.2d 
203, 203 Ark. 4>61. 

Tax resale 

A court of equity has Jurisdiction 
In the absence of statutory prohibi¬ 
tion to enjoin a threatened tax re¬ 
sale, but will do so only if applicant 
shows that he la entitled to equita¬ 
ble relief under some recognized rule 
of equity.—Oklahoma City v. Vahl- 
berg, 89 P.2d 962, 185 Okl. 28. 

47. Ky.—City of Raceland v. Mc¬ 
Coy, 72 S.W.2d 464, 254 Hy. 827. 
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held, however, that an overassessment of a tract 
of land, resulting from a mistake as to the num¬ 
ber of acres in the tract, is not such an accident 
as will warrant an injunction to restrain the col¬ 
lection of the excess.^® 

Fraud. It has been held that an assessment may 
be vacated or set aside,or its enforcement en¬ 
joined,®® by reason of fraud on the part of the mu¬ 
nicipal authorities making the assessments. Where 
jurisdiction is present, however, the action of the 
municipal authorities will not be disturbed because 
of unfairness or bad faith where to do so would 
cause injury to innocent third persons.®^ 

Irreparable injury. Injunctions against the en¬ 
forcement of assessments have sometimes been 
granted on the ground that irreparable injury is 
likely to result to complainant by reason of such 
enforcement.®® 


Multiplicity of suits. It xs very generally held 
that an injunction will be awarded against the col¬ 
lection of an illegal assessment where by so doing 
a multiplicity of suits will be avoided.®® Where 
this ground exists, it is of no importance that the 
assessment for any reason does not constitute a 
cloud on the title of those bringing the suit®* 

b. Cloud on Title 

Equity will ordinarily grant relief against an Invalid 
assessment where the assessment or steps taken In con¬ 
formity therewith constitute a cloud on the title of the 
property assessed. 

Equity will ordinarily grant relief against an 
invalid assessment by vacating it or setting it aside 
or enjoining its enforcement where the assess¬ 
ment or steps taken in conformity therewith con¬ 
stitute a cloud on the title of the property assessed,®® 
since, under such circumstances, the remedy at law 


4a. N.J.—^Lanxiine: v. Mercer Coun¬ 
ty. 63 A. 653, 64 N.J.Eq. 161. 

49. N.C.—CoxpnB JuzlB gnoted in 
Jones V. City of Durham. 147 8.E. 
824, 828, 197 N.C. 127. 

44 C.J. p 751 note 47. 
jBLctnal had faith tumaoessaKy 
It is not necessary to find that 
the assossln^r ofilccrs were guilty of 
actual 1)ad faith and dishonesty In 
fixing the assessment, but It is sufil- 
cient to Justify granting equitable 
relief If the manner of producing or 
attempting to produce the physical 
conditions which the ofilcers thought 
would Justify the assessments was 
such that It was in violation of law, 
and. there fore, constituted a fraud 
in law as against plaintllfs.—^Panlll 
V. City of Detroit, 224 N.W. 616, 246 
Mich. >149, followed In Alexander v. 
City of Detroit. 242 N.W. 902, 260 
Mich. 241. 

50. N.C.—Corpus juris quoted In 
Jones V. City of Durham. 147 S.E. 
824. 838. 197 N.C. 127. 

44 C.J. p 761 note 48. 

Property owners not misled 
Property owners were not entitled 
to restrain assessments on ground 
that funds donated by state were 
larcrely used for malting of improve¬ 
ment, rather than aoduisltlon of 
right of way for construction of im¬ 
provement and that property owners 
had been misled by statement in ro- 
latod proceeding that state funds 
would be used for acquisition of 
light of way. whore it appeared 
that the property owners wore fully 
advised of the fact at all stages of 
the improvement proceeding.— 
Qaumo v. City of Redlands. 73 P.2d 
917. 23 Cal.App.2d 464. 

SLi Issuonoa of oertlfloate to third 
person 

Assuming that council was bound 


by promise of notice to protestants 
of further proceedings and acted in 
bad faith, want of notice did not 
warrant injunction against issuance 
of improvement certificates to inno¬ 
cent third person.—^Uvalde Paving 
Co. V. Cralib, TexCiv.App., 7 S W.3d 
678, reversed on other grounds Crabb 
V. Uvalde Paving Co., Com.App., 23 
S.W.2d 300. 

50. Mich.—^Forest Hill Cemetery Co. 
V. City of Ann Arbor, 6 N.W.2d 
664. 303 Mich. 66. 

Tex—Corpus Juris cited In City of 
Dallas V. Wright. 36 S.W.2d 973, 
975, 120 Tox. 190, 77 A.L.R. 709. 

44 C.J. P 750 note 34. 

Ponding appeal 

(1) Bill socking Injunctive relief 
against fori'clusure by city of spe¬ 
cial asH(>ssmeiit lions pending trial 
of appeals by landowner from the 
final assessments presented u case 
for equitable cogmauincu, injunctive 
relief being granted to preserve sla- 
tiis quo until a final settlement oT 
the rights involved.—^Ex parte Fin¬ 
ley, 20 So.2d 98, 246 Ala. 218. 

(2) However, the assumption of 
JurlsdJcUon for such puiposo does 
not require thn court to retain thn 
bill for all purposes necessary to a 
complete dotormlnation of all mut¬ 
ters involved, unless It appears that 
there are other grounds fur equita¬ 
ble Jurisdiction.—Finley v. Tarrant 
City, 32 8o.2d 806, 260 Ala. 19, appeal 
dismissed 68 S.Ct. 1019, 334 U.S. 810, 
92 Li.Ed. 1741, rehearing donlod 68 
S.Ct. 1346, 334 U.S. 836, 92 L.Ed. 
1761. 

53. Go.—OSlarke v. City of Atlanta, 
•136 S.E. 429, r63 Go. 466. 

Tex.—Corpus Juris cited la City of 
Dallas V. Wright, 36 S.W.2d 973, 
975, 978, 120 Tex. 190, 77 A.L.R. 
709. 


44 C.J. p 760 note 37—21 CJ. P 76 
note 27 [b]. 

54. Colo.—^Dumors v. Denver, 65 P. 
680, 16 Colo.App. 875. 

55. Ala.—City of Birmingham v. 
Terrell. 168 So. 748, 229 Ala. 623 
—City of Jasper v. Sanders. 146 
So. 827. 226 Ala. 84—Jasper Land 
Co. V. City of Jasper, 127 So. 210, 
220 Ala. 639. 

N.Y.—^Lowls V. City of Lockport, 12 
N.B.2d 431, 276 N.Y. 336. 

Tox.—Corpus Juris cited in City oT 
Dallas V. Wright. 36 S.W.2d 973, 
975, 120 Tex. 190, 77 A.L.R. 709— 
L. E. Whitham & Co. v. IfiMidrlck, 
Civ.App., 1 S.W.2a 907, error ru- 
fustid. 

44 C.J. p 760 note 40. 

Tax or ossossmont os constituting 
cloud on titlo authorising mainte¬ 
nance of suit tu quiet title see the 
C.J.S. title Quieting Title S 14, also 
51 C.J. P 162 note 67-p 163 note 66. 
Assassnient under void ordinance 
I*roporty owners, on proof that 
city made assessment under void 
ordinance, wore entitled to cancel tax 
bill and remove cloud from title to 
the property.—Hilllg v. City of St. 
Louis, 86 S.W.2d 91, 337 Mo. 291. 

Where city has abandoned project, 
osHfissmcnt for benofita made against 
! adjoining property constitutes a 
cloud thereon and a court of equity 
has Jurisdiction to entertain a bill 
to remove such cloud.—^Mayor and 
City Council of Baltimore v. TTettlo- 
man, 87 A.3d 385. 183 Md. 204—44 0- 
J. p 760 nolo 40 Lb] (1). 

Change of plan preventing boneflt 
If changes in original plans for 
improvement wore such ns to pn^veiit 
particular lots from securing any 
benefit from Jmprovcni(mt ns finally 
constructed, asscosnicnln on such 
lots were mode without Jurladictlou 
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is inadequate.'S^ On the other hand, equity will not 
entertain a suit of the character under consideration 
where no illegality in the assessment proceeding is 
shown,®^ or where any objections to the assess¬ 
ment or to its collection can be fully asserted in 
appropriate proceedings under the provisions of 
the diarter;®8 and, if a statute expressly declares 
that no suit shall be commenced to vacate an as¬ 
sessment or to remove a cloud on title and pre¬ 
scribes the repiedies in such cases, the collection 
of an illegal assessment will not be enjoined on the 
ground that the suit is brought to prevent a cloud 
on title, since such a suit is in effect to vacate the 
assessments^ 

§ 1532. -Defenses and Objections to Re- 

Uef 

Equitable relief agalnet an aeseasment will not be 
granted unlese complainant ettabllshee some substantia^ 
prejudicial error, and will be refused where the conse¬ 
quences would be Injurious to the municipal corporation 
and no extensive beneflte would result to complainants, 
but It has been held that It Is not a defense to show that 
various property owners petitioned for the Improvement. 

It is generally held that an assessment will not 
be vacated and its enforcement enjoined unless com- 
plamant establishes some substantial error by which 
he was actually prejudiced.®^ On the other hand, 
it has been held that property owners are not re-* 
quired to await the imposition of an illegal assess¬ 
ment but may maintain a bill for injunctive relief 
when an injury is threatened.®^ 

A municipal corporation, as statutory trustee for 
bondholders, has been held to have sui&cient in¬ 
terest in the controversy to entitle it to plead that 
plaintiff is estopped to question the existence of a 
lien for the assessment®^ 

Balance of convenience and injury. An injunc¬ 


tion will not be granted to prevent a municipal 
corporation from enforcing an assessment where 
the consequences would be injurious to the munici¬ 
pality and no extensive benefits would result to 
the parties complaining.®® 

Petition for improvement. In an action to enjoin 
the enforcement of an assessment because of ir¬ 
regularities in the proceedings pertaining thereto, 
it has been held that it is not a defense to show 
that various property owners whose property abut¬ 
ted on the improvement petitioned the municipal 
authorities for the improvement®^ 

§ 1533 . -Effect of Existence of Other 

Remedies 

a. Adequate remedy at law 

b. Certiorari or mandamus 

c. Statutory remedies 

d. Particular defects available otherwise 

than by equitable proceedings 

e. Limitations and exceptions 

a. Adequate Bemedy at Law 

Equity will not ordinarily grant rollaf by vacating an 
assessment or preventing Its enforcement, where the rem¬ 
edy at law of the property owners is adequate and com¬ 
plete. 

In accordance with general principles govern¬ 
ing equity jurisdiction, as discussed in Equity § 
20, and the allowance of writs of injunctions gen¬ 
erally, as considered in Injunctions § 25, equity 
will ordinarily not g^ant relief by vacating an as¬ 
sessment or by preventing its enforcement, where 
the remedy at law of the property owners is ade¬ 
quate and complete.®® It has been so held where 
the grounds on which equitable relief is asked may 
be fully asserted in an appropriate legal action when 
the municipal corporation undertakes to collect,®® 


aad, If unpaid, could be set aside 
collaterally as a cloud on title.— 
Ferauson v. Stebblna, 82 N.T.S.2d 
73, 177 Mlsc. 49S. 

BO, Ala.—City of Blrmlnabam v. 

Terrell, 158 So. 748. 829 Ala. 633. 
Mo.—Verdin v. St Louis, 33 S.W. 

480. 36 S.W. 62. 181 Mo. 36. 

67. N.T.—Bork v. Buffalo, 2 N.T.S. 
669, affirmed 27 N.E. 856, 127 N.T. 
64. 

Fact that Ixoproveoie&t could not 
imme d ia te ly be used beneficially was 
Insufficient ground for canceling as¬ 
sessment as cloud on title.—^Incor¬ 
porated Investments v. city of At¬ 
lanta, 168 S.S]. 10, 176 Ga. 600. 

58. Conn.—FlUau v. Hartford, 109 
A. 884, 94 Conn. 610. 

N.T.—Lewis V. City of Loclqport, 12 
N.B.2d 481, 276 H.T. 836. 

66. N.T.—Scudder New York, 40 


N.B. 734, 146 N.Y. 246—Astor v. 
New York, 89 N.T.Super. 120, af¬ 
firmed 62 N.T. 680. 

6a Kan.—Sutcliir v. Olasco, 166 P. 

496. 101 Kan. 419. 

44 C.J. p 766 note 42. 

Irreparable injury as ground for 
equitable relief see supra 5 1631. 

61. Mich.—^Barkley v. City of De¬ 
troit 22 N.W.2d 836, 814 Mich. 
404. 

Mo.—Hilllg V. City of St Louis. 86 
S.W.2d 91, 337 Mo. 291. 

68. Ala.—City of Mobile v. Smith, 
136 So. 861, 228 Ala. 480. 

63. N.J.—Jones v. Newark, 11 N.J. 
Eq. 462. 

64. Ohio.—City of Troy v. Schnell, 
193 N.E. 782, 48 Ohio App. 825. 

Petition for Improvement as creat¬ 
ing an estoppel to object to assess¬ 
ment see supra 9 1464. | 
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66. Ala.—parte Finley, 20 So.2d 
98, 246 Ala. 218. 

Qa.—^Etheridge v. City of Atlanta, 
145 S.E. 84. 1<67 Ga. 222. 

Ky.—^Hodge v. City of Princeton, IS 
S.W.2d 491, 227 Ky. 481. 

Minn.—Rosso v. Village of Brooklyn 
Center. 8 N.W.2d 219, 214 Minn. 
864—Schultz V. City of North Man¬ 
kato, 222 N.W. 618, 176 Minn. 76. 
Mo.—Wlget V. City of St Louis. 86 
S.W.2d 1088, 337 Ma 799, 100 A.L. 
R. 1284. 

Ohio.—^Porcher v. Frank, 22 N.E.2d 
BBS, 61 Ohio App. 187—Gaylord v. 
Village of Hudson. 22 N.E.2d 662, 
61 Ohio App. 180. 

Pa.—Baldwin v. City of Erie, 94 Pa. 

Super. 106. 

44 O.J. p 762 note 68. 

66. Ky.—Hodge v. City of Prince¬ 
ton, 13 'S.W.2d 491, 227 Ky, 481. 
Mlnm—Schultz v. City of North 
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by setting up the grounds urged as a basis for equi¬ 
table relief as a defense to an action brought on a 
deed of sale of the property under a void assess¬ 
ment,®"^ by recovering in an action at law all dam¬ 
ages sustained by reason of the levy sought to be 
enjoined,®® or by recovering back the assessment 
after payment thereof.®® Nevertheless, under some 
circumstances the existence of other remedies has 
been held not to preclude equitable relief,70 and a 
bill will lie to enjoin the assessment or the enforce¬ 
ment thereof where the remedy at law is not full, 
adequate, and complete.'^i The fact that a pay¬ 
ment under protest permits a suit for money had 
and received has been held not to be such an ade¬ 
quate legal remedy as would deny a property own¬ 
er the right to enjoin the sale of his property for 
an assessment which he claims he does not owe.7® 

b. Certiorari or Mandamns 

Generally, equitable relief against an assessment will 
not be granted where the complainant has an adequate 
remedy by certiorari or by mandamus. 

As a general rule, a bill in equity will not lie to 
vacate or enjoin the enforcement of an assessment 
where the party complaining has an adequate rem¬ 
edy by certiorari^® or by mandamus,7^ and the fact 


that complainant lost his right to relief by these 
methods by his own laches does not affect the op¬ 
eration of the rule.7'fi However, notwithstanding 
the probable availability of a writ of certiorari, it 
has been held that, in the absence of a charter or 
statutory restriction, an injunction will lie to pre¬ 
vent the enforcement of a void assessment.7® 

c. Statutory Remedies 

As a general rule, a bill will not lie to vacate an as¬ 
sessment or enjoin its enforcement where an adequate 
remedy is provided by statute for redressing the griev¬ 
ances which form the basis for asking equitable relief. 

It is a rule of almost universal application that 
a bill will not lie to vacate an assessment or to 
enjoin the collection thereof where an adequate 
remedy is provided by statute for redressing the 
grievances which form the basis for asking equi¬ 
table relief, 77 unless the remedy by injunction is by 
statute made concurrent with the other remedies,7® 
since it is the duty of those objecting to the as¬ 
sessment to apply for the relief which the law has 
provided ;79 and failure to avail themselves of the 
statutory remedy affords no ground for an applica¬ 
tion to a court of equity to relieve them from the 
consequences of their neglect.®® The law, it has 


Hanhato, 222 N.W. 618, 176 Minn. 

76. 

44 aj. p 752 note 54. 

67* Cal.—Byme v. Drain, 60 P. 433, 
127 Cal. 663. 

68. Conn.—Dodd v. Hartford, 25 
Conn. 232. 

69. Mass.—^Hunnewcll v. Charles¬ 
town, 106 Mass. 360. 

70. Ohio.—^Baltimore & O. R. Co. v. 
Vlllago of Oak Hill, 157 N.R. 817, 
25 Ohio App. 301. 

71. Ga.—Holst V. City of La 

Grange, 165 S.D. 217, 175 Ga. 402. 

Md.—Mayor and City Council of 
Baltlmoro v. Hettleman, 37 A.2d 
335, 183 Md. 204. 

Mich.—^li'orcst Hill Cemetery Co. v. 
City of Ann Arbor, 6 N.W.2d 5«64, 
303 Mich. 66. 

■ S.C.—Sutton V. Town of Fort Mill, 
172 S.B. 110, 171 S.C. 291. 

Ter.—^L. Bf. Whitham 3b Co. v. Ken¬ 
drick, Clv.App., 1 S.W.2d 907, er¬ 
ror refused. 

44 C.J. p 752 note 60. 

Statutory action to set aside 
The right of a property owner to 
maintain an action under a statute 
authorising property owners to bring 
suit to set aside or correct an as¬ 
sessment is not barrod by the fact 
that the property owner can assert 
defenses in a suit on the assessment, 
such remedy being considered inade¬ 
quate.—Wright V. City of Dallas, 
Tez.Civ.App., 83 S.W.2d 228, error 
refused. I 


72. S.C.*—Sutton V. Town of Fort 
Mill, 172 as. 119, 171 aC. 291. 

73. Tonn.—^Haney v. City of Nash¬ 
ville, 14 S.W.2d 728, 168 Tenn. 423. 

44 C.J. p 752 note 61. 

74. N.T.—People v. Wilson, 23 N.E, 

' 1064. 119 N.T. 516. 

44 G.J. p 763 note 62. 

75. N.J.—Goodwin v. Mllvlllo, 71 A. 
674, 76 N.J,Eq. 370—Jersey City v. 
Lembeck, 31 N.J.Eq. 256. 

7a W.Va.—Sterling Nat. Bank & 
Trust Co. of New Tork v. Charles¬ 
ton Transit Co., 27 S.E.3d 256, 136 
W.Vo. 43, certiorari denied 
Charleston Tran.sit Co. v. Sterling 
Nat Bank & Trust Co. of New 
York, 64 S.Ct 619, 32l U.S. 777, 88 
L.Ed. 1071. 

77. Ala.—^Brooks v. City of Bir¬ 
mingham, 27 So.2d 249, 248 Ala. 
227. 

Ga.—^Edwards v. City of Atlanta, 147 
S.E. 634. 168 Go, 227. 

Ill.—Dos Plaines Foundry Co. v. City 
of Dob Plaines, 167 N.E. 33, 336 Ill. 
213. 

Minn.—GROSSO v. Village of Brooklyn 
Center, 8 N.W.2d 219, 214 Minn. 
364. 

Mo.—Wlget V. City of St Louis, 85 
S.W.2d 1088, 337 Mo. 799, 100 A. 
L.B. 1284. I 

N.Y.—^Lowls V. City of Lockport, 12 
N.B.2d 431, 276 N.Y. 836—People 
ex reL Schick v. Marvin, 2 N.E.2d 
634, 271 N.Y. 210. remitting to 293 
N.Y.S. 93, 249 App.Div. 293, motion 
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denied 8 N.B.2d 618, 274 N.Y. 491. 
afllrmed 11 N.E.2d 767, 275 N.Y. 
587. 

N.C.—^Bflrd V. City of Winston-Sa¬ 
lem. 153 aE. >632, 199 N.C. 33. 
Ohio.—^Murray v. Brown, 188 N.E. 16, 
46 Ohio App. 136—Soherler v. Vil¬ 
lage of Maple Heights, 178 N.E. 
335, 40 Ohio App. 389. 

Okl.—Settle v. FTokos, 9 P.2d 768, 
166 Okl. 53. 

Pa.—^Baldwin v. City of Brio, 94 Pa 
Super. 106. 

Tex.—Corpus Juris quoted la City of 
Dallas V. Wright. 36 S.W.2d 973, 
974, 120 Tex. 190, 77 A.L.R. 709. 
WIs.—Shlldknecht v. City of Mil¬ 
waukee, 13 N.W.2d 677. 246 WJs. 
33—George Williams College v. 
Village of Williams Bay, 7 N.W. 
2d 891, 242 WlB. 811. 

44 C.J. p 753 note 66. 

Failure to Udse advantage of statu¬ 
tory remedies as constituting: 
Estoppel see supra S 1469. 

Waiver see supra S 1476. 

78. Ohio.—Conkle v. City of Belle¬ 
vue, 169 N.E. 681, 117 Ohio St 
585. 

79. Tex.—Corpus Juris quoted lu 
City of Dallas v. Wright, 36 SW. 
2d 978, 974. 130 Tex. 190, 77 A.L.II. 
709. 

44 C.J. p 753 note 67. 

80. U.S.—Robert Noble Estate v. 
Boise City, D.C.Idaho, 10 F.2d 927. 

Ala.—Brooks v. City of Blrmlngliam, 
27 So.2d 249, 248 Ala. 227. 
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been said, “contents itself by giving each party a 
day, not several, in court.”8i Especially should 
equitable relief be denied where the statute pro¬ 
viding a remedy expressly or by necessary impli¬ 
cation declares that it shall be exclusive of all oth¬ 
er remedies.®^ Nevertheless, if the statutory rem¬ 
edy is inadequate to give the relief to which com¬ 
plainant is entitled, a bill to vacate or enjoin the 
assessment will lie,®* and the statutory remedy 
does not bar the right to equitable relief in cas¬ 
es not falling within its terms,8^ even though the 
statutory remedy is made exclusive by the ex¬ 
press terms of the statute giving it.®® 

The general rule that a bill will not lie to vacate 
an assessment or enjoin the collection thereof where 
an adequate remedy is provided by statute has 
been applied in the following cases: Where the stat¬ 
ute authorizes the property owner to make his de¬ 


fense in the proceeding to enforce the assessment;®® 
where the statute makes provision for the contest 
of the amount or the legality of the assessment by 
means of an affidavit of illegality;®^ where the 
statute gives the right to set up the matters relied 
on as a ground to enjoin enforcement against a 
scire facias to enforce the assessment;®® where a 
remedy is afforded by action to recover the assess¬ 
ment after payment thereof to the treasury under 
protest;®® where a remedy by appeal is afforded,®® 
such as by appeal from the report of viewers and a 
trial by jury had to determine how much, if any¬ 
thing, may be due the city on the assessment,® ^ 
by appeal to the city council®® or to a city com¬ 
mission®® from the action of an assessment board 
or officer, or by appeal to a judicial tribunal from 
the action of the council or other assessment board 
or officer making or confirming the assessment ;®4 


Ga.—^Edwards v. City of Atlanta. 

147 S.E. 624, 168 Ga. 227. 

Ill.—CoBfiTTove V. Chicago, 85 N.E3. 
699, 285 111. 358. 

Mo.—Standard Inv. Go. v, Stephens- 
meler, App., 117 S.W.2d 620. 

N.Y.— ^In re Schenectady Sewer Ab- 
BesBment, 286 N.Y.S. 466. 134 MIbc. 
810. 

Ohio.—Scherler ▼. Village of Maple 
Heights. 178 N.E. 836. 40 Ohio App. 
889. 

Tex.—Corpus Otizis auoted la City of 
Dallas V. Wright, 36 S.W.2d 973, 
974, 120 Tex. 190. 77 AL..R. 709. 
Wls.—Shildknecht v. City of Mil¬ 
waukee, 13 N.W.2d 677, 245 WiB. 
88 . 

81. Conn.—^Ferguson ▼. Stamford, 
22 A. 782, 60 Conn. 432. 

82. N.Y.—^Lewls v. City of Lock- 
port. 12 N.ESd 431. 276 N.Y. 3S'6 
—^People ex rel. Schick v. Marvin, 
2 N.E.2d 684, 271 N.Y. 219, remit¬ 
ting to 292 N.Y.S. 93. 249 App.Div. 
293, motion denied 8 N.E.2d 618, 
274 N.Y. 491, affirmed 11 N.E.2d 
767. 276 N.Y. 687. 

Wls.—Shlldknecht v. City of Mil¬ 
waukee. 13 N.W.2d 677, 245 WiB. 
33—George Williama College v. 
Village of Williams Bay, 7 N.W.2d 
891, 242 WiB. 811. 

44 CJ. P 763 note 70. 

83. Ala—Jasper Land Co. y. City of 
Jasper. 127 So. 210. 220 Ala. 639. 

Ga.—^Richardson v. City of Nash¬ 
ville. 191 SE. 121. 184 Ga. 300— 
Holst y. City of La Grange. 165 S. 
E. 217, 175 Ga. 402. 

Rand—^Barker y. Kansas City, 70 P. 
2a 6, 146 Kan. 847. 

Tex.—Corpus Juris q[uoted la City of 
DELllas V. Wnght, 36 SW.2d 973. 
974, 120 Tex. 190, 77 A.L.R. 709— 
L. E. Whltham & Co. v. Hendrick. 
Cly.App., 1 S.W.2d 907, error re¬ 
fused. 


W.Va.—^Damall y. Board of Park 
Com'rs of City of Huntington, 22 
S.E2d 642. 124 W.Va. 787. 

44 G.J. p 758 note 71. 

Clreninstances not hazzlng relief 
Where, at time of making of as¬ 
sessment for street project, property 
owners did not know that on portion 
of street no work would be done for 
period of years, failure to exercise 
remedy at law did not foreclose own¬ 
ers from equitable action for cancel¬ 
lation of assessment.—^Mayor and 
City Council of Baltimore v. Hettle- 
man, 37 A.2d 835. 183 Md. 204. 

Befnsal to hear protesting taxpay¬ 
ers' evidence, as contemplated by 
charter, authorized such taxpayers 
to enjoin collection of protested tax¬ 
es.—City of Macon y. Rles, 176 S.E. 
21, 179 Ga. 320. 

84. Md.—Cahill y. GUI, lOO A. 834, 
130 Md. 495. 

44 C. J. p 763 note 72. 

85. Wls.—^Boden v. Town of Lake. 
12 N.W.2d 140, 244 Wls. 215. 

44 CJ. p 763 note 73. 

86. Minn.—Faider v. Aitkin, 92 N. 
W. 332, 934, 87 Minn. 445—Al¬ 
brecht y. St. Paul, 50 N.W. 608, 47 
Minn. 631. 

87. Ga.—^Lanham. etc., Co. y. Rome, 
71 S.E. 770. 136 Ga. 398—Regen- 
steln v. Atlanta, 25 S.E. 428, 98 Ga. 
167. 

dTOumstanoss rendering rsmsdy in¬ 
adequate 

(1) Owners of property against 
which fieri facias was Issued for un¬ 
paid assessments, as property of an¬ 
other person, were not precluded 
from mcUntalnmg suit for Injunction 
against sale under fieri facias on 
ground of adequacy of legal remedy 
by filing affidavit of Illegality, since 
such remedy was given only to de¬ 
fendants In fieri facias and did not 
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Include real owners.—^Richardson v. 
City of Nashville. 191 S.E. 121, 184 
Ga. 300. 

(2) So widow to whom property 
had been set apart as a year's sup¬ 
port out of the estate of her deceased 
husband was entitled to restrain en¬ 
forcement of execution thereon Is¬ 
sued for assessments where charter 
did not provide for the filing of a 
claim on the levy of such execution, 
the remedy of affidavit of illegality 
being unavailable to the widow whO' 
was not the defendant In execution^ 
—City of Way cross v. Crawley, 199* 
S E. 228, 186 Ga. 894. 

88. Pa—Schlanger v. West Ber¬ 
wick Borough, 104 A. 764, 261 Fa. 
606—Geesey v. York, 99 A. 27. 254 
Pa. 897. 

89. N.C.—^Marlon y. Pilot Mountain,. 
87 S.B. 63, 170 N.a Il8. 

44 C.J. p 754 note 78. 

Ala.—^Brooks v. City of Bir¬ 
mingham, 27 So.2d 249, 248 Ala. 
227—Jasper Land Co. v. City of 
Jasper, 127 So. 210, 220 Ala. 639. 
91. Pa.—^Baldwin v. City of Erie, 94 
Fa.Super. 106. 

44 C.J. p 754 note 79. 

92l U.S.—^Brown v. Drain, C.C.Cal., 
112 F. 582, affirmed 23 S.Ct 842, 
187 U.S. 635. 47 L.Ed. 343. 

44 C.J. P 754 note 80. 

Belief that council would arbitrary 
ily ovanmle objections did not re¬ 
lieve objectors of duty of appealing 
to city council.—^Keller v. City of 
Los Angeles, li P.2d 448. 123 Cal. 
App. 90. 

98. U.S.—Collins y. City of Phoenix, 
C.C.A.Anz.. 64 P.2d 770. 

N.D.—Hale v. Minot, 201 N.W. 848^ 
62 N.D. 39. 

94. Minn.—Rosso v. Village of 

Brooklyn Center, 8 N.W.2d 219, 
214 Minn. 864. 
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where a remedy is afforded by application to a des¬ 
ignated court for a jury to reduce the assess¬ 
ment®® or to a designated court or judge at cham¬ 
bers to vacate the assessment;®® where a remedy 
is provided by application to the selectmen and, 
in case of their neglect or refusal to correct the 
errors complained of, by a petition to a designated 
court ;®'^ where relief may be secured by appear¬ 
ing and filing objections in accordance with the 
statutory provisions therefor,®® as by appearing 
and filing objections to confirmation of the as¬ 
sessment by the city council,®® by objections filed 
with the city council acting as an assessment board 
or as a board to confirm, modify, or vacate the 
assessment made by some other board or officer,! 
by objections filed with a board of supervisors sit¬ 
ting as a board of equalization to hear and deter¬ 
mine objections to assessments made by a board 
of local improvements,® by objections filed with the 
commissioners of assessment® or with a board of 
public works acting as a board of assessment,^ 
or by presenting objections in proceedings had be¬ 
fore a judicial tribunal to confirm the assessment;® 
where relief may be obtained by procuring a re¬ 
assessment;® or where a remedy is afforded by 
suit to enjoin the performance of the contract for 
the improvement.^ Nevertheless, it has been held 
that a statute providing for appointment by the 
court of appraisers to reassess benefits on petition 
of the owners does not preclude them from bringing 
an equitable action for relief against an invalid as¬ 


sessment,® and that a remedy by appeal is inade¬ 
quate where the property owners are not given the 
required notice and are not afforded an opportunity 
to question the validity of the assessment before or 
after its imposition.® 

d. Particnlar Defects Available Otherwise than 
by Equitable Proceedings 

The general rule that a bill In equity will not lie to 
vacate an assessment or enjoin the collection thereof 
where an adequate remedy at law exists or is given by 
statute has boen applied in cases involving a variety of 
objections to assessments. 

The general rule that a bill in equity will not 
lie to vacate an assessment or to enjoin the col¬ 
lection thereof where an adequate remedy at law 
exists or is given by statute has been applied in 
respect of the following objections: That another 
municipality owned the fee of the street im¬ 
proved;!® that there were irregularities in the 
method by which the improvement ordinances were 
passed;!! that there was a defect in the resolu¬ 
tion of intention in not sufficiently stating the 
ch«iractcr and extent of the proposed improv^cment 
as required by statute;!® there was a mistake 
in an amendment to reduce the area of the assess¬ 
ment district in increasing instead of reducing the 
area, where complainant's property has at all 
times been included within the areas covered;!® 
that there was error in the notices leading to the 
assessment;!^ that the contract for the improve¬ 
ment exceeded the estimate contrary to statute;^® 


N.T.—^Lowls V. city of Lockport, 12 
NB}.2d 431, 27C N.Y. 336. 

Ohio.—Murray v. TJrown, 188 N.E. 

16, 46 Ohio App. 136. 

Wl8.—Schildknocht v. City of Mil¬ 
waukee, 13 N.W.2d 677, 246 Wifl. 
33—George WillianiB College v. 
Village of Willlnme Bay, 7 N.W.2d 
891, 212 Wls. 311. 

44 C.J. p 764 note 82. 

Bxoeirtloii; equitable gronnda for 
Interferonoe 

ReMolutlon of city council making 
local Improvement OFHOHHmcuts final 
Is a final Judgment RuhjecL to review 
only by an appeal seasonably taken 
In accordance with statute, and 
chancery court can review such 
Judgment only on exhibition of some 
recognized ground for equitable In¬ 
terference with Judgments at law, 
and failure of city clerk to comply 
with statute relating to appeals from 
assessments did not warrant equity 
Inlorfcrcnce to declare a discontinu¬ 
ance of such appeals at law.—^Ex 
parte Finley, 20 So.Sd 98, 246 Ala. 
218. 

96. Mass.—Phillips V. Boston, 96 N. 
EL 836, 209 Moss. 329—^Towue v. 


Newton, 47 N.1S. 1039, 1G9 Mass. 
240. 

96. N.T.—McCall v. PwOChcHtCP, 89 
N.T.S. 766. 44 Mlsc. 120. 

97- N.H.—Rowe V. Hampton, 76 A. 
250. 76 N.H. 479. 

98. Mo.—Standard Inv. Co. v. Stoph- 
onsmolcr, App., 117 ti.W.Sd 620. 

Ohio.—Joseph Okor Sons Co. v. GUy 
of Cincinnati, 187 N.E. 314, 45 
Ohio App. 466. 

99, N.C.—^Eflrd v. City of Winston- 
Salem, 163 S.E. 633. 199 N.C. 33. 

44 C.J. P 764 noto 86. 

1. Iowa.—^Myrah v. Dana, 202 N.W. 
748, 109 Iowa 801. 

44 C.J. P 764 note 87. 

2. U.S.—^I’^arncomh V. Denver, Colo., 
40 B.Ct 271, 263 U.S. 7. L.Kd. 
434. 

3. N.Y.—^Harlem M. B. Church v. 
Now York, 66 How.Pr. 67. 

4. Colo.—Spalding v. Denver, 80 P. 
126, 33 Colo. 172. 

5. Ill.—^Mushbaugh v. East Peoria, 
102 N.E. 1027, 260 Bl. 27. 

44 aJ. p 764 note 91. 
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t N.J.—^Newark ▼. Schuh, 34 N.J. 
Eq. 262. 

Rfasscssr.KMit see Infra fiS 1641-1658. 
7- Ind.—Crlggs v. Vincennes, 134 N. 
E. 603, 73 111(1 App. 21. 

8L Ind—SoiiLhern R. Co. v. Hiint- 
ingburgh, 143 N.E. 294, 81 Ind.App. 
270. 

44 C J. p 764 note 94. 

9. Ala.—Jasper Land Co. y. City of 
Jasper, 127 So. 210, 220 Ala. 639. 

Wis.—^Bodim v. Town «f Lake', 12 N. 
W.2d 140, 244 Wis. 215. 

10. Ill.—^Miishhaugh v. Ea.st Poorla, 
102 N.E. 1027, 260 Ill. 27. 

11. 111.—Cosgrove v. Chicago, 85 N. 
E. 590. 235 III. 368. 

Wash.—li\irrall v. Spokane, 131 P. 
808, 73 Wash. 200. 

18. Wyo.—^Doss V, Casper, 205 P. 
1008, 208 P. 439. 28 Wyo. 387. 

13L N.D.—^Robertson Luinber Co. v. 
Grand Forks, 147 N.W. 249, 27 N.D. 
656. 

Iowa.—Durst v. Des Moines, 145 
N.W. 628, 1G4 Iowa 82. 

15. Ind.—CriggH V. Vincennes, 134 
N.E. 603, 78 lud.App. 21. 
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that the improvement was not made in conformity 
with the provisions of the ordinance authorizing 
it;i® that in the making of a permanent street 
improvement there was a variance from the estab¬ 
lished grade of from two to eighteen inches 
that the assessment was made before the street 
grade was established that the work done in 
constructing the improvement, instead of benefit¬ 
ing complainant's property, damaged it;^® that the 
commissioners who made the assessment did not 
complete the exercise of their powers and duties 
within the time prescribed by ordinance that a 
wrong rule of assessment^! or apportionment^^ was 
applied; that the assessment failed to charge the 
city with any part of the cost thereof as a public 
benefit that the council failed to deduct from 
the amount assessed against complainant’s lot as¬ 
sessments theretofore paid as assessments for street 
pavements in front of the lots;^^ that certain items 
of the assessment were improper that property 
which should have been assessed was improperly 
omitted ;26 that property which should have been 
omitted was improperly included that a block 
owned by different parties in severalty was assessed 
as a whole that the assessment was defective 
for failure to state the amounts expended for the 
various items of improvements;^^ that complainant 
was injured by an assessment for an improvement 


in front of his property by reason of a failure to 
assess damages that the assessment was un¬ 
equal;*! and that the assessment was confisca¬ 
tory,** or in excess of the limit prescribed by stat¬ 
ute,** or of the benefits resulting from the improve¬ 
ment.®* 

a Limitations and Exceptions 

The general rule that a bill In equity to enjoin or 
vacate an assessment will not lie where an adequate 
remedy at law exists or Is given by statute has been held 
Inapplicable where the assessment Is wholly void, and 
this exception or limitation has been applied In cases In¬ 
volving various defects. 

The general rule that a bill in equity to enjoin or 
vacate an assessment will not lie where an adequate 
remedy at law exists or is given by statute have 
generally been held inapplicable where the assess¬ 
ment is wholly void;** and this principle has been 
applied in cases where the statute provided a reme¬ 
dy by making objections before the city council,*® 
or by appeal from the assessment to a judicial trib¬ 
unal,*^ or where the remedy provided is by pay¬ 
ing the assessment under protest and suing to re¬ 
cover it back within the time designated by the stat¬ 
ute;** and it has been applied also where such 
jurisdictional defects existed as want of jurisdiction 
on the part of the municipality or its governing 


18. III.—Lsrman v. Chlcagro, 71 N.R 
832, 211 Ill, 209—^Heinroth v. Koch- 
eraperger, 60 N.E. 171. 173 Ill. 205. 

17. Iowa.—Shaver v. J. W. Turner 
Impp. Co., 133 N.W. 770, 186 N.W. 
711, 166 Iowa 492. 

1& Md.—^Baltimore v. Johnson, 91 
A. 156, 123 Md. 320. 

Wyo.—Bass v. Casper, 205 P. 1008, 
208 P. 439, 28 Wyo. 387. 

19. Wyo.—^Bass v. Casper, supra. 
20i. Md.—^Hazlehurst v. Baltimore, 

37 Md. 199. 

21. Conn.—Peck v. Brldgreport, 53 A. 
893, 76 Conn. 417. 

22. Ill.—Cosgrove v. Chicago, 85 N. 
E 699, 236 Ill. 358. 

Wyo.—^Bass v. Casper, 206 P. 1008, 
208 P. 439, 28 Wyo. 387. 

23. Ill.—Cosgrove v. Chicago, 85 N. 
R 599, 285 Ill 358. 

9ft. Wls.—^Newton v. Superior, 130 
N.W. 242, 131 N.W. 986, 146 Wls. 
308. 

25. Ga.—Lanham, etc., Co. v. Borne, 
71 S.E. 770. 186 Ga. 898. 

Xf olty officials acting ia tuH faith 
or with Improper motives Include Il¬ 
legal and Improper charges against 
certain property in making special 
assessments for local improvements, 
owner of such property has an ade¬ 
quate remedy at law and may; not 


seek relief In equity.—parte Pin- 
ley, 20 So.2d 98. 246 Ala. 218. 

26. Wls.—Nelson v. Waukesha, 182 
N.W. 887. 147 Wls. 163. 

44 C.J. p 755 note 14. 

Xb absence of demonstrable error 
on face of proceedings, the action of 
the municipal authorities in exclud¬ 
ing certain lands from assessment 
may not he attacked In equity.— 
Carney v. Walbe, 300 S.W. 413, 176 
Ark. 746. 

27. Ala—Jasper Land Co. v. City of 
Jasper, 127 So. 210, 220 Ala 689. 

28. Til.—^Napieralski v. West Chlcap 
go Park Com'ra, 108 N.E. 547, 260 
Ill. 628. 

29. ind.—Griggs v. Vincennes, 184 
I N.E. 608, 78 Ind.App. 21. 

3a Wls.—^Nelson v. Waukesha 182 
N.W. 887, 1^7 Wis. 163. 

31- Mo.—Wiget V. City of St Louis. 
85 S.W.Sd 1038, 337 Mo. 799, 100 
A.L.B. 1284. 

44 C.J. p 765 note 18. 

38. Ky.—^Hodge v. City of Prince¬ 
ton, 13 S.W.2d 491, 227 Ky. 481. 
Equitable relief granted where as¬ 
sessment confiscatory see infra 
subsection e of this section. 

33. Ohio.—Scherler v. Village of 
Maple Heights. 178 N.E. 335, 40 
Ohio App. 389. 

44 C J. p 756 note 19. 
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Equitable relief granted where as¬ 
sessment exceeds amount limited 
by law see Inftu subsection e of 
this sectioa 

84. U.S.—^Brown v. Drain, C.C.Cal., 
112 F. 582, affirmed 23 S.Ct 842, 
187 U.S. 635, 47 L.Ed. 343. 

44 CJ. p 765 note 20. 

35. Ala—Corpus Jnrls cited In 
Jasper Land Co. v. City of Jasper, 

127 So. 210, 211, 220 Ala 639. 

Cal.—Sutter Realty Co. v. City 
Council of City of Sacramento, 
147 P.2d 953, 64 Cal.App.2d 1— 
Gallagher v. Foerst. 17 P.2d 1065, 

128 Cal.App. 466. 

Okl.—City of Maud v. Tulsa Big, 
Reel & Mfg. Co., 25 P.2d 792, 165 
Okl. 181. 

44 C.J. p 756 note 25. 

sa Cal.—Sutter Realty Co. v. City 
Council of City of Sacramento, 147 
P.2d 953, 64 Cal.App.2d 1. 

Colo.—^Denver v. Tlhen, 286 P, 777, 
77 Colo. 212. 

37. Iowa—^Brown v. Creston, 174 N. 
W. 380, reheard 179 N.W. 617, 189 
Iowa 1111. 

44 C.J. p 755 note 27. 

3a Utah.—Armstrong v. Ogden 

City, 43 P. 119, 12 Utah 476, modi¬ 
fied on other grounds 18 S.CL 98* 
168 U.S. 224, 42 L.Ed. 444. 
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body to make the improvements^ or the assess¬ 
ment where the property assessed is not sub¬ 
ject to assessment,or could not be benefited at 
all by the improvement or where the assess¬ 
ment was made in a manner not authorized by stat¬ 
ute's or was in excess of the amount limited by 
law,^^ or was void for failure to follow the pro¬ 
visions of the statute in determining benefits,^s 
or in apportioning the assessment according to 
benefits.^® Nevertheless, it has been held that, 
where the statute giving the remedy declares in 
express terms that it shall be exclusive, a suit in 
equity to vacate or enjoin the enforcement of the 
assessment will not lie, even though the assess¬ 
ment is absolutely void,^7 provided the statute gives 
the property owners notice and full opportunity for 
a hearing on the questions involved,in which 
case it has been held that no objection can be raised 
to statutes of this character on constitutional 
grounds but, where the statute, assuming to 
provide a remedy, makes no provision for notice to 
the landowners of the proceedings taken, or is 
otherwise invalid,® ^ their right to go into equity 
to challenge the proceedings remains unaffected 
by the statute. 

Consent of municipality to equitable action. Not¬ 
withstanding the remedy provided by statute oper¬ 
ates as a bar to the right to bring an action in equi¬ 
ty to set aside an assessment, such a bill may nev¬ 


ertheless be brought if the municipality does not 
object to the matter being presented to the court in 
that manner instead of in the manner prescribed 
by statute.®® Where such suit was brought and 
a temporary injunction granted restraining further 
proceedings by the dty, an application by the city 
not to dissolve but to modify the injunction implies 
that the suit may proceed.®* 

§ 1534. Conditions Precedent to Action 

a. In general 

b. Payment or tender of amount due 
a. In General 

Failurs to give notice of Intention to sue, or to file 
a claim for refund, or to request the municipal solicitor 
to bring suit, has been held not to bar equitable relief 
against an assessment; but payment of damages sus¬ 
tained by bondholders may under certain circumstances 
be a prerequisite to relief. 

A statute requiring notice of intention to sue 
for a return of taxes has been held not to re¬ 
quire such notice as a condition precedent to bring¬ 
ing suit to set aside or enjoin the enforcement of 
a special assessment for local improvements.®^ 

Filing claim. The failure of a landowner to file 
a claim for refund of the amount of an invalid 
assessment before commencing an action to set 
aside the assessment under a statute requiring all 
claims against cities to be filed before they are 


sa. Md.—CaUU V. Oill, 100 A. 884,1 
130 Md. 495. 

44 C.J. p 766 note 29. 

WHere tlie city lacks title to the 
street Improved, equitable relief may 
be finronted notwlthatandlna the ez- 
istenoo of other remedies. 

Md.—Cahill V. Gill, supra. 

N.C.—^Bllrd V. City of Winston-Sa¬ 
lem. 153 S.B. 632, 199 N.C. 33. 

40, Iowa.—^Brown v. Orcston, 174 N. 
W. 380. reheard 179 N.W. 617, 189 
Iowa 1111. 

44 CJ. P 76^ note 80. 

41. Cal.—Sutter Bcalty Co. v. City 
Council of City of Sacramento, 147 
P.2d 953, 64 Cal.App.2a 1. 

Cblo.—^Denver v. Tihon, 236 P. 777, 
77 Colo. 212. 

Ohio.—Cady V. City of Hamilton, 
176 N.E. 753, 88 Ohio App. 99. 
Okl.—City of Maud v. Tulsa Rig, 
Reel & Mfg. Cd., 25 P.2d 792, 166 
Okl. 181. 

Property owaor, assertlttg home, 
stead claim, may enjoin enforcing 
assossment, notwithstanding failure 
to employ statutory romody.—Li. E. 
Whltham & Co. v. Tlondrlok, Tex.Civ. 
App., 1 S.W.2a 907, error refused. 

4 a, Ohio.—Gaylord v. Village of 


I Hudson, 22 N.E.2d 662, 61 Ohio 
App. 180. 

43. N.D.—^Robertson Lumber Co. v. 
Grand Porks, 147 N.W. 249, 27 N. 
D. 566—^McNonale v. Mandan, 147 
N.W. 808, 27 N.D. 646. 

44^1 Cal.—Gallagher v. Foerst, 17 P. 

2d 1065, 128 CaLApp. 466. 

N.C.—Charlotte v. Brown, 81 S.E. 
611, 166 N.a 435. 

Equitable relief denied where as¬ 
sessment was in excess of limit 
prescribed by statute or confisca¬ 
tory see supra subsection d of this 
section. 

Oonflsoation 

(1) It has been held that a court 
of equity may grant relief against 
confiscation of property by asseus- 
mont notwithstanding failure of 
owner to file objections to assess¬ 
ment If assessment equals or exceeds 
value of property after improve¬ 
ments In violation of constitutional 
limitation.—Gaylord y. Village of 
Hudson, 22 N.E.2d 663, 61 Ohio App. 
180—Morton v. City of Cincinnati, 9 
N.R2d 903, 66 Ohio App. 474. 

(2) So, it has been held that, 
where private property is actually 
about to be confiscated by the en¬ 
forcement of an assossment for an 
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improvement, the remedy of affidavit 
of illegality is not aa complete and 
offecUve as equitable relief, and In 
such case an injunction may be 
granted.—^Holst v. City of La 

Grange, 165 S.E. 217, 176 Ga. 402. 
45. N.D.—Halo v. Minot 201 N.W. 
848, 62 N.D. 39. 

4& Ohio.—^Kclly V. Cincinnati, 6 
Ohio App. 460. 

47. Wls.—^Newton v. Superior, 150 
N.W. 242, 131 N.W, 986, 146 Wls. 
308. 

44 C.jr. p 756 note 87. 

4R N.T.—New York Cent. R. Co. v. 
Yonkers, 144 N.E. 490, 238 N.Y. 1*66. 

49. N.Y.—Now York Cont R. Co. v. 
Yonkers, supra. 

50. Wls.-—Eiermann v, Milwaukee. 
126 N.W. 58, 142 Wis. 606, 27 L.R. 
A.,N.S., 1085. 

61. Wls.—Welch V. City of Ocono- 
mowoo, 221 N.W. 750, 197 Wls. 
173. 

52. Minn.—Albrecht v. St Paul, 60 
N.W. 608, 47 Minn. 631. 

53. Minn.—Albrecht v. St Paul, su¬ 
pra. 

64i Okl.—^Payne v. Smith, 231 P. 

460, 107 Okl. 166. 

44 C.J. p 766 note 46. 
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made the basis of an action has been held not to 
bar relief where the claim was filed after the ac¬ 
tion was begnin and the complaint was amended to 
show such fact.S'5 

Requesting officer to bring suit. Owners of prop¬ 
erty abutting on a street proposed to be improved 
may bring a suit to restrain an assessment there¬ 
for without having first requested the municipal 
solicitor to bring such action, since they have a 
private right of action to insist that they shall not 
be illegally assessed.®® 

Payment of damages. IVhere land which is sub¬ 
ject to the lien of paving bonds is acquired by a 
state authority for state highway purposes, it has 
been held that the state authority may not enjoin 
a sale of the land on which a state highway is lo¬ 
cated without offering to compensate the holders 
of the bonds for damages sustained as a result of 
the incorporation of the land into the highway.®^ 

b. Payment oi Tender of Amount Dne 

Uniats the assessment Is void as an entirety. It has 
generally been held that one who asks to have It vacated 
or Its enforcement enjoined must, as a condition preced¬ 
ent to the right to such rellefi pay or offer to pay as 
much of the assessment as It justly due. 

In the absence of a constitutional or statutory 
provision requiring pajrment or deposit of the 
amount of a special assessment as a condition pre¬ 
cedent to the maintenance of an action to obtain 
equitable relief against the assessment,®® as a gen¬ 
eral rule, unless the assessment is void as an en¬ 


tirety, one who asks to have it vacated or its en¬ 
forcement enjoined must, as a condition precedent 
to the right to such relief, pay or offer to pay as 
much of the assessment as is justly due;'®® and 
this principle has been extended to the tender of 
payment of penalties accruing for nonpayment of 
the assessment.®® Nevertheless, if the assessment is 
void in its entirety, in the absence of a valid stat¬ 
utory or charter provision requiring it, no payment 
or tender is necessary as a condition of obtaining 
equitable relief.®^ Also, failure to pay or to of¬ 
fer to pay any part of the cost of improvement is 
excused where it is not possible for complainants 
to compute and tender a proper assessment,®® where 
there is no admitted liability®® or nothing actually 
due,®^ where the assessment is payable in install¬ 
ments,®® or where it is shown that the tender would 
have been rejected.®® Tender of an amount by 
one bringing suit to restrain the collection of an 
assessment as being in excess of benefits, while it 
does not estop him to claim that the amount so ten¬ 
dered was not a fair and equitable one, amounts at 
least to a persuasive consideration in determining 
the equitable amount due the city under the as¬ 
sessment.®^ 

Payment of general taxes. It has been held that 
a charter requiring, as a condition precedent to 
one’s right to bring action to vacate and set aside 
an illegal assessment, that he should first pay, ten¬ 
der, or deposit all general taxes on the land is in 
conflict with a constitutional provision providing 
that every person "ought to obtain justice freely 


55ta Wls.—-Welch v. City of Ocono- 
xnowoc, 221 N.W. 760, 187 Wis. 
173. 

68. Ohio.—Mills V. Norwood, 6 Ohio 
Cir.Ct. 305, 3 Ohio Cir.Dec. 465. 
67. Ga.—State Highway Board of 
Georgia v. City of Baxley, 9 S.R2d 
266, 190 Ga 292. 

S8. Bgoal proteotlOB not denied 
A statutory provision, requiring as 
a condition precedent to the bring¬ 
ing of an action to enjoin the collec¬ 
tion of a special assessment that the 
amount of the assessment be depos¬ 
ited with the proper ofilcer, does not 
constitute a denial of the equal pro¬ 
tection of the laws.—Wisconsin Real 
Est. Co. V. Milwaukee, 138 N.W. 642, 
151 Wls. 198. 

Statute applicable to '*taxe8” 

(1) A statute requiring the pay¬ 
ment of *‘taxes" and charges levied 
against the lands involved as a con¬ 
dition of maintaining an action to 
obtain relief for any error or defect 
going to the validity of the assess¬ 
ment or affecting the groundwork 
of the tax has been held to apply to 
suits to cancel a special assessment. 


—Wisconsin Real Est Co. v. Milwau¬ 
kee, supra 

(2) On the other hand, a some¬ 
what similar statute has been held 
to apply to general taxes only, and 
not to require payment of a special 
assessment as a condition precedent 
to bringing suit for equitable relief. 
—Payne v. Smith, 231 P. 469, 107 
Okl. 166—44 aj. p 756 note 46. 

69. Ga—Sharpe v. City of Way- 
cross, 194 S.E. 522, 185 Ga 208— 
City of Waycross v. Cowart, 139 
S.E. 521, 164 Ga 721. 

Okl.—^Whitehead v. Mackey, 168 P. 

124, 62 Okl. 188. 

44 C.J. p 757 note 64. 

UTsiuy OB assessment ezeontloB 
One seeking to enjoin enforcement 
of assessment executions on grround 
that usury has been computed there¬ 
on must offer to pay amount admit¬ 
ted or shown to be due before equi¬ 
ty will intervene in his behalf.— 
Sharpe v. City of Waycross, 194 S. 
E. 522, 185 Ga 208. 

UnJuBotlon on theory of payment 
In order to warrant injunction 
against collection of assessment on 
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theory that It had been paid by oper¬ 
ation of law, landowner’s application 
to pay must be made to proper offi¬ 
cer charged by law and to whom Is 
given authority to collect assessment 
when application Is made.—Kitsap 
County School Dist. No. 100 v. City 
of Bremerton, 8 P.2d 417, 166 Wash. 
661. 

60. Okl.—Whitehead v. Mackey, 169 
P. 124, 62 OkL 188. 

61. Geu—City of Macon v. Rles, 176 
S.E. 21, 179 Go. 320. 

44 C.J. P 757 note 57. 

66. Ind.—Wilt V. Bueter, 111 N.E. 

926, 115 N.E. 49. 186 Ind. 98. 

44 aj. p 757 note 58. 

63. Kan.—^Unlon Pac R. Co. v. Kan¬ 
sas City, 141 P. 302, 92 Kan. 487. 

64. D.C.—Buchanan v. McFarland, 
31 App.D.C. 6. 

66. Kan.—^Marshall v. Osborne, 179 
P. 803, 104 Kan. 877. 

44 C.J. p 757 note >61. 

66. Kan.—^Klndley v. Rogers, 118 P- 
1037, 85 Kan. 645. 

67. Mich.—^McKee v. Grand Rapids, 
170 N.W. 100, 208 Mich. 527. 
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and without purchase/’ and is void.^s It has also 
heen held, without consideration of any constitu¬ 
tional question, that, even though a charter makes 
pa 3 rment of general taxes chargeable to any prop¬ 
erty a condition precedent to an action to avoid a 
special assessment, failure in that respect will be 
held to have been waived unless taken advantage 
of by demurrer or plea in abatement.®® 

§ 1535. Time to Institute Actions; Limita¬ 
tions and Laches 

a. In general 

b. Statutory limitations 

c. Laches 

a. In General 

A suit brought to set aside or enjoin the enforcement 
of an assessment before the amount thereof has been as¬ 
certained has been held prematurely brought, but under 
a statute so providing suit may be brought when it Is 
shown that the assessment was Intended to be levied. 

Suits to vacate assessments or to enjoin their 
enforcement are not objectionable as being pre¬ 
maturely brought where the amount of the assess¬ 
ments has been ascertained and notice thereof given 
to the property owners,"^® or where, in addition 
thereto, written objections to the assessment had 
been overruled.^^ On the other hand, it has been 


held that a suit brought to set aside or enjoin the 
enforcement of an assessment before the amount 
thereof has been ascertained is prematurely 
brought;*^® but under a statute so providing a 
suit of this character may be brought without wait¬ 
ing until the tax is actually levied, when it can 
be shown that it was intended to be levied.^® The 
premature institution of an action cannot be cured 
by an amended or supplemental pleading stating 
a cause of action not in existence at the time the 
action was originally instituted.^® 

b. Statutory limitations 

The validity of statutes and charters which expressly 
provide a limitation of time within which suits to vacate 
an assessment or to enjoin Its enforcement may be 
brought have been upheld; and under such a provision 
an action brought after the expiration of the period so 
fixed will not be entertained, but such limitations have 
been held Inapplicable where the assessment Is absolutely 
void. 

The constitutionality and validity of statutes and 
charters, which expressly provide a limitation of 
time within which suits to vacate an assessment 
or to enjoin its enforcement may be brought, have 
been upheld;^® and it has very generally been 
held that under such a provision an action brought 
after the expiration of the period so fixed will not 
be entertained and the rule applies with equal 


88i Minn.—WeUer v. fit. Paul, 6 
Minn. 96. 

69. Wls.—Wells V. Western Pav., 
etc., Co., 70 N.W. 1071, 96 Wls. 116. 

'TO. Kan.—Andrews v. Love, 31 P. 
1094, 50 Kan. 701. 

71. Okl.—^Arnold ▼. Tulsa, 132 P. 
669, 38 Okl. 129. 

72. Kan.—Baldwin v. Neodesha, 111 
P. 185, 83 Kan. 263. 

44 C.Jr. P 767 note 66. 

Suit ptlor to Jwarlnfir for correction 
Suit attacklns assessment for ben¬ 
efits, whore instituted prior to hear- 
iner before eaualizallon board for 
oorroctlon of assessment, was promo^ 
lure.—Moffett v. Texarkana Pores! 
Park Pavlncr, Sower, and Water Dlst. 
No. 2, 26 S.W.Sd 689, 181 Ark. 474. 
Suit prior to Judgment in condenma- 
tlon proceeding 

Landowners’ cause of action 
against city to enjoin collection and 
assignment of Judgments for benefit 
taxes, assessed against tholr proper^ 
ty In city’s proceedings to condemn 
land for widening streets, did not 
accrue on filing of commissioner’s 
report, as no special benefits existed 
until rendition of Judgment therein. 
—Eighth & Morgan Garage & Pilling 
Station V. City of St Louis, 119 S. 
W.2d 202, 342 Mo. 874. 


73L Kan.—Gardner ▼. Leavenworth, 
146 P. 1000, 94 Kan. 609. 

44 C.J. p 758 note 67. 

74. Mo.—^Eighth & Morgan Garage 
& Filling Station v. City of St. 
Louis, 119 S.W.2d 202, 342 Mo. 874. 

75. Okl.—Town of Burbank v. Sheol, 
268 P. 1106, 131 Okl. 292. 

Tex.—Foxworth-Galbraitb Lumber 

Co. V. Realty Trust Co., Clv.App., 
110 S.'VV.2d 11'64, error dismissed. 
44 C.J. p 768 note 69. 

76. U.S.—In re Hotel Martin Co. of 
Utioo, C.C.A.N.Y., 114 P.2d 43— 
Missouri Pao. R. Co. v. Sewer Im¬ 
provement Dlst No. 2 of Conway, 

C. C.A.Ark., 33 F.2a 666—City of 
Enid ex rel. VcrsluJs v. Robinson, 

D. C.Okl., 39 F.Supp. 923. 

Ark.—Williams v. Sewer Improve¬ 
ment Dist. No. 86, 22 S.W.2d 406. 
180 Ark. 610—Carnahan v. City of 
Fayetteville, 1 S.W.2d 10, 176 Ark. 
406. 

Cal.—City of Compton v. Boland, 168 
P.2d 397, 2$ Cal.2d 330—Garibaldi 
V. Daly City. 147 P.2d 122, 63 Cal. 
App.2d 480. 

Go.—Fallis V. City of Nashville, 190 
S.E. 667, 184 Ga. 56. 

Ind.—Windhorst v. City of Indianap¬ 
olis, 188 N.E. 328, 99 Ind.App. 225 
—Nccs V. Allen, 165 N.E. 6G4, 04 
Ind.App. 649. 

Kan.—Addis v. Kansas City, 63 P.2d 
800, 143 Kan. 26—Schenk v. Kaii- 
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sas City, 6 P.2d 842, 134 Kan. 181 
—^Buckwalter v. Duncan, 207 P. 
062, 126 Kan. 179. 

Mich.—Campbell v. City of Plym¬ 
outh. 201 N.W. 231, 293 Mich. 84. 
Okl.—^Wright V. City of El Reno, 36 
r.2d 473. 168 Okl. 694—Town of 
Burbank v. Shod, 268 P. 1106, 131 
Okl. 202. 

Tex.—Forman v. Barron, Clv.App.. 
120 S.W.2d 827, error rnfustMi— 
Foxworth-Galbralth Lumber Co. v. 
Realty Trust Co., Olv.App., 110 S. 
W.2d 1164, error dismissed. 

44 C.J. p 768 note 70. 

Betrospeotive operation 
While a new statutory limitation 
may bo made applicable to causes of 
action already existing, provided a 
reasonable time Is allowed after the 
statute lakes effect in which the ac¬ 
tion may be brought, yet such stat¬ 
ute will not be given rotrospoctlvo 
operation unless It appears that such 
was the legislative intent.—Waplcs 
V. Dubugue, 89 N.W. 104, llC Iowa 
167. 

Pronise not to levy assessment 

Ifoot that property owners had 
been promised that municipal au¬ 
thorities would not levy assessment 
on tholr property did not relieve 
owners of responsibility of keeping 
Informed of progn^ss of proceedings 
or of noccBBlty for filing suit within 
statutory period, whore promise was 
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force to cases where the assessments have been 
relevied and notwithstanding the suit to enjoin is 
based on a judgment holding the original levy 
void,^*^ and has been held to apply even though 
the municipality lacked jurisdiction to levy the 
assessment for certain reasons.^^ Such limitations 
by their own terms may, however, be inapplicable 
to suits to set aside an assessment or contest the 
validity thereof on certain grounds,and have 
been held to be inapplicable where the assessment 
is absolutely void,*® imless they expressly so pro- 
vide,*i or where relief is sought by way of re¬ 
sistance to the enforcement of a void assessment 
and not by an affirmative action.** It has also been 
held that a limitation on actions to test the va¬ 
lidity or regularity of any assessment does not ap¬ 


ply to an action to set aside an assessment as a 
cloud on title because of illegal acts of officers in 
levying it.®* Likewise, a statute which in terms 
limits the time in which suits shall be commenced 
to set aside an assessment or enjoin its collection 
has no application to and does not affect the right 
of a party, whose property is subject to special as¬ 
sessment, to obtain equitable relief from the as¬ 
sessment to the extent of the city’s abandonment of 
the improvement for which it was made.*^ 

Time when statute commences to run. The time 
when the statutory limitation against suits to set 
aside or enjoin enforcement of assessments com¬ 
mences to run ordinarily is to be determined by the 
provisions of the statute itself,** as, for instance, 
from the date of the passage** or publication*^ 


unauthorized and owners were 
charged with notice of aaseasment 
ordinance enacted by municipality 
acting within Its Jurisdiction.—John¬ 
son V. City of Dallas, Tez.Cly.App., 
78 S.W.2d 2165, error refused. 

Whether a sewer Is a main or ool- 
lateral sewer Is a question primarily 
for municipal authorities, whose de¬ 
termination cannot be questioned In 
action to enjoin collection of assess¬ 
ments commenced after period of 
limitations.—^Bottema v. City of In¬ 
dianapolis, 190 N.E. 680, 100 Ind. 
App. 66. 

Oommenoement of action. 

In passing on defense of limits^ 
tlon, court could look to original pe¬ 
tition to determine when It was filed 
without Its being offered In evidence. 
—Simms V. City of Mt. Pleasant, 
Tez.ClvA.pp., i2 S.W.2d 838. error 
dismissed. 

Suit held timOly 

Ark.—^Lenon v. Street Improvement 
Dist. No. 612, 26 S.W.fd 672, 181 
Ark. 818. 

ZCan.—^Alber v. Kansas City, 25 P.2d 
864, 138 Kan. 184. 

77. Kan.—^EAnsas City v. McGrew, 
96 P. 484, 78 Kan. 335. 

7a Property not abutting street inu 
provement 

Where taxpayer did not attack 
paving assessment levied by city 
within time limited by charter, sub¬ 
sequent action on the part of taxpay¬ 
er to Invalidate the assessment could 
not be maintained even though as¬ 
sessment may have been invalid be¬ 
cause street for paving of which It 
was laid did not abut on the prem¬ 
ises of the taxpayer, and If for that 
reason the city lacked Jurisdiction to 
levy It.—^In re Hotel Martin Co. of 
Utica, C.GAN.T., 114 p.2d 43- 

79- Ga.—^Fallls v. City of Nashville, 
190 S.E. 667, 184 Ga. 66. 


Okl.—Wright V. City of El Reno, 85 
P.2d 473, 168 Okl. 594. 

Bxoeptional grounds sufficiently a3U 
leged 

Ga.—Fallls v. City of NashvUle, 190 
S.R 557. 184 Ga. 66. 

80. U.S.—City of Enid ex rel. Vers- 
luls V. Robinson, D.C.Okl., 39 F. 
Supp. 923. 

Okl.—^Boswell V. Chambless, 118 P.2d 
832, 189 Okl. 112—^American-First 
Nat Bank v. Peterson, 38 P.2d 957, 
169 Okl. 688. 

Tex.—Simms v. City of Mt Pleasant 
Clv.App., 12 S.W.2d 888, error dis¬ 
missed. 

44 GJ. p 769 note 78. 

Assessment under Invalid statute 
Taxpayer’s delay In bringing ac¬ 
tion to set aside assessment under 
Invalid statute did not bar action 
since In order to come within the 
statute of limitations the* entire pro¬ 
ceeding must be based on a valid 
statutory provision.—Welch v. City 
of Oconomowoc, 22l N.W. 750, 197 
Wls. 173. 

An omission to make assessment 
for public Improvements against all 
property directly benefited is a Ju¬ 
risdictional defect, and persons ag¬ 
grieved are not barred firom relief by 
the short statute of limitations.— 
Paine v. City of Ouymon, 186 P.2d 
941, 199 Okl. 336—St Louls-San 

Francisco Ry, Co. v. City of Wetum- 
ka, 276 P. 226, 186 Okl. 64. 

Property not In district 
The short statute of limitations 
has been held inapplicable to an cls- 
sessment levied against real proper^ 
ty appearing on the assessment rolls 
of a district In which the property 
is not situated and levied by as¬ 
sessors with Jurisdiction confined 
to such dlsirlcL—Van Voorhls v. 
Monroe County, 42 N.E.2d 6, 288 N. 
T. 188. 

NonoompUanoe with charter re¬ 
quirements held to render limitation 
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Inapplicable.—^Richardson v. City of 
Nashville, 191 S.E. 121, 184 Ga. 300. 

81. Colo.—^Hildreth v. Longmont. 
106 P. 107, 47 Colo. 79. 

88. N.T.—In re Woodhaven Blvd., 
Borough of Queens, 23 N.Y.S.2d 
561, 260 App.Div. 659. reargument 
denied In re Woodhaven Blvd., in 
Borough of Queens, City of New 
York, 25 N.Y.S.2d 1000, 261 App. 
Dlv. 836. 

83. N.Y.—^Brennan v. Buffalo, 29 N 
Y.S. 760, 8 Mlsc. 178. 

84- Okl.—St. Louls-San Francisco 
R. Co. V. Blackwell, 239 P. 188, 103 
Okl. 18. 

86- U.S.—In re Hotel Martin Co. of 
UUca, C.C.A.N.Y., 114 P.2d 43. 

Cal.—City of Compton v. Boland, 168 
P.2d 897, 26 Cal.2d 310—Garibaldi 
V. Daly City, 147 P.2d 122, I68 Cal. 
App.2d 480. 

Ind—^Windhorst v. City of Indianap¬ 
olis, 188 N.E. 828, 99 Ind.App. 226. 

86. U.S.—^Missouri Pac. R. Co. v. 
Sewer Improvement Diet. No. 2 of 
Conway, Ark., aC.AArk., 83 F.2d 
666 . 

44 GJ. p 769 note 78. 

‘Wlaal assessment” within statute 
providing that suit to set aside as¬ 
sessment should be commenced with¬ 
in prescribed period after passage of 
ordinance makmg final assessment, 
has been held to refer to aasossmenls 
which mayor and city council are au¬ 
thorized to make based on confirmed 
appraisement and apportionment of 
board of appraisers.—^Fallls v. City 
of NashvUle, 190 S.E. 567, 184 Ga. 
55. 

87. Kan.—^BuckwaJter v. Duncan, 
267 P. 962, 126 Kan. 179. 

Okl.—Wright V. City of El Reno, 36 
P.2d 473, 168 OkL 694—Town of 
Burbank v. Sheel, 268 P. 1106, 181 
Okl. 292. 

44 GJ. p 769 note 79. 
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of the assessment ordinance, or from the time the 
assessment is ascertained,or from the time any 
particular installment of the assessment which is 
contested becomes due.*® 

c. Laches 

The right to maintain an action to set aside or en¬ 
join the enforcement of an assessment may be lost by 
laches. 

Independently of any statutory limitations, the 
right to maintain an action to set aside or enjoin 


the enforcement of a special assessment for local 
improvements may be lost by laches.®® However, 
it has been held that, where an assessment is abso¬ 
lutely void, mere delay in instituting proceedings 
to set aside an assessment or enjoin its enforce¬ 
ment docs not of itself amount to laches, because in 
these circumstances no duty is imposed on the prop¬ 
erty owner to act promptly.®^ Laches cannot be 
imputed to one who has been justifiably ignorant 
of the facts creating his right or cause of action, 
and who therefore has failed to assert it,®® and 


SSL Kan.—^Leavenwortli t. Jones, 77 
P. 273, 69 Kan. 867. 

JLmomLt Is “ascertained” within 
statute only on publication of ordi¬ 
nance levying: assessment in view of 
statute providing: that assessments 
shall be levied by ordinance.—Barker 
V. Kansas City, 70 P.2d 5, 146 Kan. 
347. 

89. Ohio.—^Dickerson v. Cincinnati. 
3 Ohio App. 68, 21 Ohio Clr.Ct.,N.S., 
81. 36 Ohio Clr.Ct. 586. 

90. U.S.—City of Enid ez rel. Vers- 
luls V. Robinson, D.C.Okl., 39 F. 
Supp. 923. 

Ga—^Wall v. Mayor and Aldermen 
of City of Mlllcdgreville, 28 S.E.2d 
131, 197 Ga. 166—Wngrht v. City of 
Metter, 14 S.E.2d 443, 192 Ga. 76— 
Kinney v. Mayor of City of Mll- 
ledeevllle, 196 S.E. 467, 185 Ga. 866 
—Parris v. City of Manchester, 
149 S.E. 27. 168 Go. 663. followed 
in 149 S.E. 30. 168 Ga. 668. 

Kan.—Schenk v. Kansas City. 5 P.2d 
842, 134 Kan. 181. 

Mich.—Campbell v. City of Plym¬ 
outh, 291 N.W. 233, 293 Mich. 84. 
Kcb.—Bamrlck v. Vlllagro of Mlna- 
taro, 226 N.W. 756, 138 Neb. 644. 
N.T.—Tlbbits V. City of CTtica, 262 
N.7.S. 218, 140 Mlsc. 900, omrrned 
267 N.Y.S. 883. 236 App.Div. 765. 
S.D.—Chlcagro & N. W. Ry. Co. v. 
City of Hot Springs, 218 N.W. 876, 
62 S.D. 484. 

44 C.J. p 769 note 83. 

After oompletloA 

(1) Where city has Jurisdiction to 
make improvement and assesH coir-t 
thereof ag.alnst property owners, 
owner who, having had fair oppor¬ 
tunity to object to improvement and 
assessment, xnakt's no objection 
thereto until Improvement la com¬ 
pleted la not entitled, by reason of 
laches, to eQuitablo rollof.—Wail v. 
Mayor and Aldermen of City of Mil- 
Icdgcvlllo, 38 S.E.2d 131, 197 Ga. 165 
—Boss v. Mayor of MllledgovUle, 178 
S.E. 629, 180 Ga. 166, appeal dls- 
mlHHod IhiMH V. Mayor and Aldermen 
of City of Milledgevllle. 66 S.Ct. 936. 
295 U.S. 721, 79 3L..Ed. 1675-nirarrls v. 
City of Manchester, 140 S.E. 27, 168 
Ga. 663, followed In 149 S.E. 30, 168 
Ga. 658. 

(2) However, where the owner of 


property as soon as he learns of the 
proposed Improvement takes prompt 
action to discourage the improve¬ 
ment by denying the right of the city 
to Impose liability therefor, but the 
city nevertheless goes ahead with 
the improvement, the fact that the 
Improvement is completed before 
suit Is Instituted will not bar its 
maintenance on the gpround of laches. 
—Shaffer v. Haddam City, 286 P. 218, 
180 Kan. 450. 

(8) A suit commenced within the 
time limited by statute, although 
after the completion of the improve¬ 
ment, will not be barred by laches by 
reason of plaintlfT’s failure to take 
steps to enjoin the improvement.— 
Alber v. Kansas City, 26 P.2d 364, 
188 Kan. 184. 

Pendency of oflldavlt of lUegallty 

Where, in an oaultable petition to 
enjoin the enforcement of an assess¬ 
ment execution, It Is shown that an 
afQdavit of illegality has been Inters 
posed to such enforcement, but with¬ 
out disclosing the grounds on which 
it was based, and the petition sets 
forth various grounds on which the 
execution is Invalid, and Injunction 
Is prayed, petitioner must bo held 
to have elected to substitute the pe¬ 
tition for the affidavit, and the pen¬ 
dency of the ailldavlt docs not affect 
the Issue of laches.—Wall v. Mayor 
and Aldermen of City of Milledgo- 
vllle. 28 S.E.2d 131, 197 Go. 166— 
Bass v. Mayor of Mill odgev ill e, 178 
S.E. 629, 180 Go. 166, appeal dis¬ 
missed Bass v. Mayor and Aldermen 
of City of Milledgevllle. 55 S.Ct. 92'6. 
295 U.S. 721. 79 I<.Ed. 1675. 

Palluxe of city to enforce 

(1) Where property owner was In 
peaceable possession at time of, and 
continuously since, levy of municipal 
Improvement assessment on proper¬ 
ty and no steps wore taken to en¬ 
force the lien thereof, the mere 
lapse of time from flnal levy until 
filing of bill would not bar relief nn 
ground of laches, because doctriiiu 
of lachos rests on a lack of dlllgenec 
and good faith.—City of Bessemer v. 
Ratliff, 109 So. 838, 240 Ala. 406. 

<2) So suit to enjoin enforcement 
of improvement assessments was not 
barred by laches, where city was 
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equally to blame for the delay be¬ 
cause of the failure to issue execu¬ 
tions, despite charter requirement to 
Issue execution promptly upon de¬ 
fault In payment of any annual In¬ 
stallment of assessment.—City of 
McRae v. Folsom, 11 S.E.2d 900, 191 
Ga. 272. 

Delay not working disadvantage 
hold not to bar relief.—^Ruckels v. 
Pryor, 174 S.W.2d 186, 351 Mo. 819. 

91. Mich.—^Forest Hill Cemetery Co. 

V. City of Ann Arbor, 6 N.W. 2d 
564, 303 Mich. 56—Miller v. City of 
Detroit, 221 N.W. 292, 244 Mich 
88 . 

Neb.—Cullingham v. City of Omaha. 
10 N.W.2d 616, 143 Neb. 744, re¬ 
hearing denied 12 N.W.3d 124, 143 
Neb. 744—^Batty v. Hastings, 88 N. 

W. 130, 63 Neb. 20—Casey v. Burt 
County, 81 N.W. 861, 59 Neb. 624. 

Bill died within few months of no. 
tloe 

Bill to cancel lien for improve¬ 
ments which showed that complain¬ 
ant filed bill within few months aft¬ 
er receiving notice that his right of 
possession would bo Interfered with 
by lien claimed to bo void for want 
of Jurisdiction was not barred by 
laches.—City of Bessemer v. Schanx, 
148 So. 131, 326 Ala. 673. 

Sale under void flezl facias 
Property owners were not barred 
by laches from enjoining sale under 
fieri facias for unpaid asscRsmonts, 
where fieri facias was Illegally lb- 
sued, and void, and hence subject to 
attack whenever enforcement was 
attempted.—Richardson v. City of 
Nashvlllo, 191 S.E. 121, 184 Oa. 300. 

92. Ala.—City of Bessemer v. Rat¬ 
liff, 190 So. 838, 240 Ala. 406. 

Kan.—Barker v. Kansas City, 70 P.. 

2a 5. 146 Kan. 847. 

Constmotlve hnowledga 

(1) Laches may be Imputed to one 
even though he has no actual knowl¬ 
edge of the fads where he fails to 
avail himself of moans of knowledge 
wiLhln hla reach.—Bamrlek v. Vil¬ 
lage of Mlnatore, 225 N.W. 766. 113 
Neb. G44. 

(2) So property holder was not en¬ 
titled to restrain collection of as¬ 
sessment after period of years dur- 
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no laches can be imputed to one for delay in bring¬ 
ing suit to enjoin enforcement of an assessment 
until after the time for appeal had expired, where 
he was not served with notice of the assessment 
proceedings, as required by statute, until after the 
time for appeal had expired.®® However, the fact 
that a ground of action alleged is discovered only 
a short time before instituting the action does not 
excuse failure to institute it at an earlier date on 
grounds known to complainant at that date.®^ 

§ 1536. Persons Entitled to Relief and Par¬ 
ties 

a. Persons entitled to relief 

b. Parties 

a. Persons Entitled to Belief 

Only such persons as may be Injured by the aasesa- 
mant are entitled to relief; and It has been held that, 
where a grantee In a deed assumes and agrees to pay 
the amount of the assessment on the property, he will be 
denied relief against the assessment If the amount of the 
assessment so agreed to be paid Is part of the purchate 
price. 

If and when a suit in equity is available as a 
remedy to vacate or restrain the collection of an 
assessment, obviously only such person or persons 
as may be injured or aggrieved by the assessment 
are entitled to relief.®® It has been held that one 
paying a delinquent special assessment for a street 
improvement levied on the lot of another is subro¬ 
gated to the rights of the municipality, and the own¬ 
er cannot maintain an action to remove the cloud 
from the title resulting from the assessment and 
payment until the lien is discharged.®® It has also 
been held that a property owner who has paid a tax 
bill against his property to pay for a local improve¬ 
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ment is without interest in a suit to cancel the tax 
bill.®7 

Estoppel to object to assessment is discussed 
supra §§ 1462-1473, and waiver of objections to 
assessment supra §§ 1474-1477. 

Effect of sale of property. One who has conveyed 
property pending proceedings for an improvement 
but before assessment cannot maintain an action 
to set aside an assessment,®® although it is listed 
in his name.®® Further it has been held that a 
person who purchases property before the confirma¬ 
tion of an assessment believing that it has been 
levied and paid, but not making an inquiry, is not 
entitled to relie f,i and that, where a grantee in a 
deed assumes and agrees to pay the amount of an 
assessment on the property, he will be denied in¬ 
junctive relief against the assessment if the amount 
of the assessment so agreed to be paid is part of the 
purchase price,® but if such amount is not a part 
of the purchase price the grantee has the same 
rights, if any, to relief against the assessment that 
his grantor had.® It has also been held that a 
purchaser in good faith and for value without no¬ 
tice of the assessment may be entitled to relief 
where the municipal authorities have failed to take 
the steps necessary to preserve the lien of the as¬ 
sessment.* 

b. Parties 

(1) Plaintiffs 

(2) Defendants; new parties 

(1) Plaintiffs 

(a) Joinder 

(b) Suit by one or more property owners 

in behalf of all 
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ing which period she had made no 
objection, notwithstanding absence 
of actual knowledge of the assess¬ 
ment, since, after period of years, 
property holder was deemed to have 
had constructive knowledge.—Blake 
V. City of Spartanburg. 191 S.R 124, 
185 S.C. 398. 114 A.L..R. 896. 

S3. U.S.—Union Pac. R. Co. v. 
Flynn, C.C.Mo, 180 F. 565. 

94, Colo.—^Hildreth v. Longmont, 
105 P. 107, 47 Colo. 79. 

95. Solder of tax Ilea prior to Uea 
for Bpedfll assessmeoit was held not 
to be entitled to relief against spe¬ 
cial assessment.—^Mount Vernon 
Trust Co. V. Lynn. 6 N.Y.S.2d 156, 
167 Mlsc. 333, affirmed 3 N.T.S.2d 
210, 264 App Div. 680. 

Bight of dtp to enjoia tax resale 
With respect to right of city to 
maintain action to enjoin tax resale 
by county treasurer to enforce spe¬ 


cial assessments, although law im¬ 
posed on city the governmental duty 
of collecting the special assessments, 
on Its failure to do so duty was Im¬ 
posed on county treasurer, and the 
city could not therefore be consid¬ 
ered the agent of the bondholders 
and vested with their contractual 
rights, and moreover as to their own 
rights the bondholders would be the 
real parlies In interest.—Oklahoma 
City V. Vahlberg, 89 P.2d 962, 185 
Okl. 28. 

96. WcLsh.—Mathews v. Wagner, 94 
P. 769, 49 Wash. 64. 

97. Mo.—^Kammeyer v. City of Con¬ 
cordia, 179 8.W.2d 76, 362 Mo. 742. 

9& Iowa.—^Interurban R. Co. v. Val¬ 
ley Junction, 180 N.W. 288, 190 
Iowa 189. 

99k Iowa.—^Interurbon R. Co. v. Val¬ 
ley Junction, supra. 

44 C-J. p 759 note 90. 
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1. N.T.—Matter of Brown, 14 Daly 
103, 8 N.T.St. 583. 

2. Neb.—Eddy v. Omaha, 101 N.W. 
25, 102 N.W. 70, 103 N.W. 602, 72 
Neb. 666. 

Ohio.—Gaylord v. Village of Hudson, 
22 N.E.2d 552, 61 Ohio App. 180. 
44 C.J. p 769 note 91. 

& Ohio.—Walsh v. Sims, Trens., 62 
N.B. 130, 66 Ohio St. 311—Gaylord 
V. Village of Hudson, 22 N.E.2d 
652, 61 Ohio App. 180. 

Warranty clause excepting taxes 
The mere fact that the warranty 
clause in the deed excepts taxes docs 
not Indicate that the purchaser has 
received any diminution in the pur¬ 
chase price and bound himself to 
pay taxes so as to preclude equita¬ 
ble relief.—Wilander v. Ketter, 181 
N.E. 452, 42 Ohio App. 29. 

4. Ohio.—F. B. Co. V. Village of 
Beechwood, App., 33 N.E.2d 22. 
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(a) Joinder 

In actions to set aside or enjoin the enforcement of 
assessments, It has generally been held that property 
owners may Join as parties plaintiff where they have the 
same common ground for relief and their respective rem¬ 
edies are the same. 

While there is some authority to the contrary,® 
it has generally been held that in actions to vacate 
or set aside assessments or to enjoin their enforce¬ 
ment property owners may join as parties plaintiff 
where they have the same common ground for re¬ 
lief and their respective remedies for redress or 
prevention are the same,® even though their inter¬ 
ests may be distinct and differ in extent,^ the ba¬ 
sis of jurisdiction being the prevention of a mul¬ 
tiplicity of suits.® Nevertheless, in order to au¬ 
thorize a joinder of parties plaintiff, it is indis¬ 
pensable that there be a ground of relief common to 
all;® and, where all of the property owners are 
joined as plaintiffs, the assessment cannot be de¬ 
clared void on a ground existing in favor of only 
one or some of the plaintiffs.!® In a suit by a prop¬ 
erty owner to obtain equitable relief against an as¬ 
sessment on the ground that the improvement con¬ 
tributed no benefit to his property, it has been held 
that other property owners seeking the same re¬ 
lief on the same basis are not entitled to join as 
plaintiffs under a statute providing that all per¬ 
sons having an interest in the subject of the ac¬ 
tion, and in obtaining the relief demanded, may be 
joined as plaintiffs, since the other property owners 


had no interest in the subject of the action, which 
was the right of the original plaintiff to obtain re¬ 
lief against a particular assessment on a particular 
piece of his property.!! Under such statute, it 
has been held, however, that owners in severalty of 
different lots may join as plaintiffs in a suit to set 
aside a void assessment, although the lien on each 
lot is separate.!® 

(b) Suit by One or More Property Owners in 
Behalf of All 

Whore the suit is one in which many Individuals are 
similarly interested and it is Impracticable to make them 
all parties, one or more may sue for the benefit of all. 

Where the suit is one in which many individuals 
are similarly interested and it is impracticable to 
make them all parties, one or more may sue for 
the benefit of all,!® and especially is this true 
where this rule is codified by the statute law of 
the state,!* the rule being founded on the theory 
of a prevention of a multiplicity of suits.!® In such 
suit, however, no relief can be granted except on 
a ground that is common to all the members of the 
class.!® 

(2) Defendants; New Parties 

General rules govern as to who are or are not neces¬ 
sary or proper parties defendant and as to bringing In new 
parties In suits to vacate or restrain assessments. 

General rules govern as to who are or are not 
necessary or proper parties defendant!*^ and as to 


5. Wis.—^Peck V. Beloit School Diet. 
No. 4, 21 Wls. 616—^Barnes v. Be¬ 
loit, 19 Wls. 98. 

6. Ga.—Sanders v. Gainesville, 81 S. 
B. 216, 141 Ga. 441. 

44 C.X p 760 note 97. 

Tacts dhowlnff a community of in¬ 
terest In the questions of law and 
fact to be decided must be pleaded.— 
Michael v. St. Louis, 20 S.W. 666, 112 
Mo. 610. 

7- Or.—^Paulson v. Portland, 19 P. 
460, 16 Or. 460, 1 L.R.A. 673, af¬ 
firmed 13 S.Ct. 760, 149 U.S. 80, 37 
L.Ed. 637. 

8. Wash.—OolOman v. Rathbun, 82 
P. 640, 40 Wash. 303. 

44 C.!. p 760 note 99. 

9. Or.—^Manley v. Marshfield, 172 P. 
488, 88 Or. 482. 

44 C.J. p 760 note 1. 

10. Or.—^Manloy v. Marshfield, su¬ 
pra. 

41 C.J. p 760 note 2. 

11. Ohio.—^Miller V. City of Cincin¬ 
nati, 42 N.E.2d 909, 70 Ohio App. 
99. 

la. Cal.—Toomey v. Knobloch, 97 P. 
529, 8 CahApp. 686. 

18. Fla.—Tenney v. City of Miami 
Beach, 11 So.2d 188, 162 Flo. 12«. 


Mo.—Kammcyer ▼. City of Concor¬ 
dia, 179 S.W.2d 76, 352 Mo. 742. 

44 C.J. p 760 note 4. 

Where no oonunoa Interest exists 

(1) The rule is inapplicable where 
no common Interest exists.—South¬ 
ern R. Ca V. Huntinfirburprh, 143 N. 
E. 294, 81 Ind.App. 279—44 C.J. p 760 
note 4 [b] (2). 

(2) Thus owner of property abut- 
tmir street crossing bridge could not 
protect owners on streets not cross¬ 
ing bridges against assessment as 
his and their Interests are not in 
oommon.—^Downing v. Town of 
Chinnville, 84 S.W.2d 961, 237 ICy. 
121 . 

14. Flo.—City of Miami Beach v. 
Tonnoy, 7 So.2d 136, 150 Fla. 211. 

N.D.—KvoUo V. Lisbon, 164 N.W. 
806, 38 N.D. 71. 

15, Colo.—^Keese v. Denver, 16 P. 
825, 10 Colo. 112. 

Va.—Whetsell v. Elkins, 70 S.E. 764, 
68 W.Va. 709. 

*‘The very purpose of a class suit 
Is to save a multiplicity of suits, to 
reduce the expense of litigation, to 
make legal processes more effective 
and expeditious, and to make a rem¬ 
edy available that would not other¬ 
wise exisL"—^Tenney v. City of Mi¬ 
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ami Beach, 11 6o.2d 188, 189, 162 Fla. 
126. 

16. Pa.—^Ashcom v. Borough of 
Westmont, 148 A. 112, 298 Pa. 203. 

17. Kan.—Buckwaltcr v. Duncan, 
267 P. 962, 126 Kan. 170. 

Minn.—Schultz v. City of North 
Manlcato, 222 N.W. 518, 176 Minn. 
76. 

S.C.—Cleveland v. City of Spartan¬ 
burg, 194 S.E. 128, 186 S.C. 373. 
followed In Hudgens v. City of 
■Spartanburg, 194 S.E. 137, 186 S. 
C. 376. 

44 C.J. p 760 note 8. 

lacnaloipallty ordlnaxlly Is a neoes- 
sary defendaiLt in a suit by a prop¬ 
erty owner to set aside or enjoin an 
assessment. 

Ala.—^Penton ▼. Brown-Crummer 
Inv. Co., 131 So. 14, 222 Ala. 156. 
Kan.—Buckwalter v. Duncan, 267 P. 
962, 126 Kan. 170. 

N.Y.—^Mount Vernon Trust Co. v, 
Lynn. 6 N.T.S.2d 1(96, 167 Mlsc. 
333, affirmed 3 N.Y.S.2d 210, 254 
App.Div. 680. 

44 C.J. p 760 note 8 [a] (1). 

Tax collecting officials are neces¬ 
sary and proper parties to a suit to 
enjoin the collection of an assess¬ 
ment.—Scherler v. Village of Maple 
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d. Fraud 

If fraud Is railed on as a ground of relief It must be 
pleaded, and the facts relied on to constitute fraud must 
be set forth. 

In accordance with general principles governing 
the pleading of fraud in equity pleadings, as dis¬ 
cussed in Equity § 225 a, if fraud is relied on as a 
ground for relief it must be pleaded and in so 
doing it will not be sufficient to allege generally that 
the municipal authorities were guilty of fraud,but 
the facts relied on to constitute fraud must be set 
forth.87 A mere statement that the municipal au¬ 
thorities were guilty of fraud or collusion is nothing 
more than a conclusion of the pleader.^S 

e. Prejndice or Injiuy to Oomplainant 

The bill must allege Injury or prejudice to the com¬ 
plainant by enforcement of the assessment. 

In accordance with general principles, as discussed 
in Equity § 229, the bill or complaint must allege 
injury or prejudice to complainant by enforcement 
of the assessment,^^ and it has been held that a de¬ 
fect in this respect cannot be supplied by allega¬ 
tions in the reply.^® It has also been held that it 
should be alleged that defendant threatens to collect 
or is proceeding to collect the assessments^ 

f. DenLurrer or Answer 

General rules with respect to demurrers and answers 
apply In equitable actions to set aside or enjoin the en¬ 
forcement of an assessment. 

General rules with respect to demurrers and an¬ 
swers, discussed in Equity §§ 261-300, 329-360, 
apply in equitable actions to set aside or vacate an 

Cal.—Canby v. Connell of City of Los 
Angeles. 299 P. 732, 114 Cal.App. 

94. 

Ga—Clty of Atlanta y. Johnson, 11 
S.S.2d 656, 191 Ga. 100. 

La.—^Palmer v. Mayor and Board of 
Aldermen of Town of Ponchatoula, 

197 So. 697, 195 La. 997. 

44 C.J. p 762 note 26. 

35. Cal.—^Richardson v. City of 
Redondo Beach, 22 P.2d 1073, 182 
CalA^pp. 426. 

Ga.—^Webb v. City of Atlanta, 4 S.S. 

2d 164, 188 Ga.. 486. 

44 C.J. p 762 note 29. 

30L Cal.—Richardson y. City of Re¬ 
dondo Beach, 22 P.2d 1073, 182 CaL 
App. 426. 

Sy.—Russell y. Whitt, 170 S.W. >609, 

161 Ey. 187. 

87. Cal.—^Richardson y. City of Re¬ 
dondo Beach, 22 P.2d 1073, 132 Cal. 

App. 426—Canby v. Council of City 
of Los Angeles, 299 P. 732, 114 Cal. 

App. 94. 

Ga.—Webb y. City of Atlanta, 4 S.S1 
2d 164. 188 Ga. 486. 

44 C J. P 762 note 31. 


assessment or to enjoin its enforcement.^* If the 
bill or complaint alleges two or more grounds for 
relief and one of them is good, it is not demurrable 
because of the insufficiency of the others.*® The 
allegations as to the insufficient grounds will not vi¬ 
tiate or detract from the effect of the allegations 
as to the good ground.** A petition to enjoin the 
collection of assessments, which shows on its face 
that it was brought after the expiration of the stat¬ 
utory period of limitation, is demurrable.*® The 
answer must meet fully and fairly all the mate¬ 
rial allegations of the bill or complaint.*® Where 
the affirmative allegations of the answer reveal the 
invalidity of the assessment, although the answer 
denies many of the allegations of the complaint, 
it has been held that judgment is properly rendered 
for complainant on sustaining a demurrer to the an¬ 
swer and refusal of complainant to plead further.*^ 

g. Issues, Proof, and Variance 

The pleadinge and proofs must be confined to matters 
alleged In the bill or answer. 

In accordance with elementary rules governing 
pleadings in equitable actions generally, discussed in 
Equity §§ 438-446, the pleadings and proof in ac¬ 
tions to set aside or vacate an assessment or to en¬ 
join its enforcement must be confined to matters 
alleged in the bill or complaint and answer.*® Own¬ 
ership of tax bills which it is sought to cancel may 
be put in issue by a general denial;*® but matter 
by way of confession and avoidance, such as waiver 
of failure to give notice to property owners as re¬ 
quired by charter and ordinance, is new matter, and 
unless pleaded cannot be considered.®^ 

law should prevail over allegation In 
their petition that they were not 
served with notice. In absence of 
contrary showing of record.—Eighth 
& Morgan Garage & Eilllng Station 
v. City of St. Louis, 119 S.W.2d 202, 
342 Mo. 874. 

43. Utah.—^Armstrong y. Ogden 
City, 84 P. 63, 9 Utah 265. 

44 C.J. p 763 note 44. 

44. N.T.—Boyle y. Brooklyn, 71 N. 
T. 1. 

45. Okl.—Terry y. Hinton, 162 P- 
861, 62 Okl. 170. 

43i Kan.—Gilmore v. Pox. lO TrpT>, 
509. 

44 C.J. p 763 note 47. 

47. Wash.—Seattle Cedar Lumber 
Mfg. Co. y. Ballard, 96 P. 966, 60 
Wash. 123. 

4K Iowa.—Guenther v, Ues Moines, 
197 N.W. 320, 197 Iowa 414. 

44 C.J. p 763 note 52. 

Mo.—Walsh y. Monett First 
Nat. Bank, 128 S-W. 1001, 189 MOw 
App. 641. 

50. Neb.—^Bddy v, Omaha, 101 N.W. 


sa Ky.—Russell v. Whitt, 170 S.W. 
609, 161 Ky. 187. 

33. Cal—Garibaldi v. Daly City, 147 
P.2d 122, 63 CalA.pp.2d 480. 

44 aj. p 763 note 34. 

40. Ohio.—Slavln y. Greene, 4 Ohio 
S. & C.P. 99, 2 Ohio N.P. 89. 

41. Mass.—Clark v. Worcester, 44 
N.E. 1082. 167 Mass. 81. 

4fl. N.C.—Eflrd v. City of Winston- 
Salem. 153 S.E. 632, 199 N.C. 83. 
Pa.—Borough of Northampton y. 

Beers, Com.Pl., 29 North. 69. 
OpemtloiL sad effect of stlpulatioa on 
notion to Btxiko 

Wkere parties stipulated that any 
part of the record In a condemnation 
case which either party desires to 
incorporate into the record m the 
suit for equitable relief against an 
assessment may be considered on 
defendant's motion to strike the pe¬ 
tition in the equitable suit, recitals 
of Judgment In condemnation case 
that defendants were duly summoned 
and owners of all property specially 
benefited duly notified according to 
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Estoppel. It has been held that, on an issue 
whether a sewer was lawfully established, evidence 
offered by the city showing the ratification by the 
city of the unauthorized construction of the im¬ 
provement is not an estoppel, proof of which would 
be barred unless specially pleaded.^! 

§ 1538. Evidence 

a. Burden of proof 

b. Presumptions 

c. Admissibility 

d. Weight and sufficiency 

a. Burden of Proof 

In actions to set aside or enjoin the enforcement of 
assessments, the burden of proof Is on the complainant to 
establish all the facts necessary to entitle him to relief. 

In accordance with well-settled rules, in actions 
to vacate or set aside an assessment or to enjoin 
its enforcement the burden of proof is on complain¬ 
ant to establish all the facts necessary to entitle 
him to relief he cannot merely demand the re¬ 
lief and impose on his adversary the negative bur¬ 
den of showing that he is not entitled to it.^^ Hence 
it has been held that complainant, if he relies on one 
or more of the following facts to invalidate the 
assessment, has the burden of proving them; That 


the council acted in bad faith in establishing as a 
sewer district what was in fact a public sewer 
that the council did not have jurisdiction to make 
the improvement, for want of a sufficient petition;®® 
that the improvement ordinance was void for want 
of personal notice and hearing of the lot owners in¬ 
terested;®® that the improvement was not recom¬ 
mended by the board of city improvements as re¬ 
quired by statute 7 that the improvement contract 
was void because the bid was not accompanied by 
the anti-combination affidavit required by law,®® or 
by reason of the fact that it was the result of fraud, 
collusion, accident, or mistake;®® that there was 
irregularity in the procedure for the construction 
of the improvement;®® that plans and specifications 
for the improvement were not on file with the city 
clerk as required by statute ;®i that a permanent 
walk was not built on a permanent grade and that 
no such grade was established;®® that the munici¬ 
pal authorities were guilty of fraud in accepting 
the work done in constructing the improvement;®® 
that property which should have been assessed was 
omitted ;®^ that complainant’s property was not ben¬ 
efited by the improvement;®® or that the assess¬ 
ment exceeded the statutory limit,®® or was not 
according to benefits,®7 or was in excess of ben¬ 
efits,®® or was excessive and unequal®® Where 
complainant’s ownership of the property assessed 


26, 102 N.W. 70, 108 N.W. 692, 72 
Neb. 660. 

51. Mo^—^Akers v. Kolkmeyer, 71 S. 
W. 63«, 97 Mo.App. 620. 

Necessity for pleading estoppel gen¬ 
erally see Bstoppel fi 163. 

52. U.S.—^Adaxn Schumann Associ¬ 
ates V. Olty of New York, D.CJN*. 
Y., 27 F.2d 618. 

Ark.—Kelley Trust Co. v. Paving 
Improvement Diet. No. 47 of Ft 
Smith, 47 S.W.2d 669, 185 Ark. 397 
—Turner v. Adams, 10 S.W.2d 41, 
178 Ark. 67. 

Cai.—^Donovan y. City of Los An¬ 
geles, 288 P. 1088, 209 Cal. 652— 
Oodber v. City of Pasadena, 273 P. 
80, 206 Cal. 00—^Humphreys v. City 
and County of San Francisco, 268 
P. 338, 02 Ca1.App. 69. 

Iowa.—Franquomont v. Munn, 224 
N.W. 39. 208 Iowa 628. 

Ky.—^Downing v. Town of Chlnnvllle, 
34 S.W.2d 961, 237 Ky. 121. 

mch.—Graham v. City of Saginaw, 
27 N.W.2d 42, 817 Mich. 427—Peti¬ 
tion of JTuller. 241 N.W. 899, 268 
Mich. 211. 

Mo.—Quick V. Qoodloe, 171 S.W.2d 
616—Doemker v. City of Rich¬ 
mond Holghts. 18 S.W.2d 394, 822 
Mo. 1024, followed in Lolly v. City 
of Richmond Heights, 18 S.W.Bd 
401—Oast V. Langston, App., 15 S. 
W.2d 363. I 


Okl.—^Harrington v. City of Tulsa, 39 
P.2d 120, 170 Okl. 20. 

44 CJ. p 763 note 69. 

53. W.Va.—Whetsell v. Elkins, 70 S. 
B. 764, 68 W.Va. 709. 

5^ Colo.—^Hildreth v. Longmont, 
105 P. 107, 47 Colo. 79. 

55. Ark.—^Dunbar v. Dardanolle St. 
Impr. Dist No. 1, 290 S.W. 372, 172 
Ark. 056. 

Or.—^Allen v. Portland, 68 P. 609, 36 
Or. 420. 

Insnfll,elent signers for district or¬ 
ganisation 

Property owners alleging that pe¬ 
tition for organization of an Improve¬ 
ment district did not contain the re¬ 
quired majority of real property 
owners had the burden of showing 
that It did not.—High v. Bailey, 167 
S.W.2d 203, 203 Ark. 461. 

56. Pa.—^Beaumont v. Wilkes-Barre, 
21 A. 888, 142 Pa. 198. 

67. Ohio.—^Bolton v. Cleveland, 35 
Ohio St. 319. 

5a Okl.—^McGrath v. Oklahoma 
City, 244 P. 764, 117 Okl. 102. 

59. Ohio.—Cincinnati v. Polster, 117 
N.E. 156, 96 Ohio St. 165. 

Okl.—Rogers v. Rogers, 229 P. 292, 
102 Okl. 296. 

ea Ohio.—Westonhaver v. Hoyts-1 
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vine, 8 Ohio Cir.Ct.,N.S., 284, 28 
Ohio Clr.CL 367. 

6L Mo.—Jones v. Plummer, 118 S. 
W. 109, 137 Mo.App. 337. 

ea Iowa.—Matson v. Mitchell. 179 
N.W. 178. 

ea Wash.—^Mueller v. Vancouver, 
142 P. 868, 81 Wash. 384. 

94. Ohio.— ^BuzT V. Parker. 10 Ohio 
Clr.Ct.,N.S., 660, 30 Ohio Glr.Ct. 
297. 

44 C.J. P 764 note 71. 

65. Ohio.—^Foltzer v. City of Cin¬ 
cinnati, 86 N.E.3d 192, 70 Ohio APP. 
127. 

44 C.J. p 764 note 72. 

ea Ohio.—^Baltimore, etc., R. Co. v. 
Oak Hill, 167 N.B. 817, 26 Ohio 
App. 301. 

44 C.J. p 764 note 73. 

67. Iowa.—^Matson v. Mitchell, 179 
N.W. 173. 

Mich.—Graham v. City of Saginaw, 
27 N.W.2d 4i2, 817 Mich. 427. 

6a Ohio.—^Domar Realty Co. v. City 
of Cloveland, 55 N.E.dd 806, 143 
Ohio St. 460—^Andrlx v. Columbus, 
3 Ohio N.1>.,N.S., 868. 

69. Ark.—Clarendon Impr. Dist No. 
1 V. St Louis Southwostom R. Ca, 
189 S.W. 308, 99 Ark. 608. 
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is denied by the municipality, complainant has the 
burden of proving this fact.^® 

Burden on municipality. It has been held that 
the burden is on the municipality, in a suit to en¬ 
join the collection of a street assessment on the 
ground that the improvement was defectively con¬ 
structed, to show that the defects appeared at such 
a time as would bar complainant’s action.^i It has 
also been held that municipal authorities claiming 
the power to impose an assessment on property out¬ 
side the limits of the municipality or other taxing 
district have the burden of establishing such pow- 
er.72 

Burden on contractor. Where, in a suit to pre¬ 
vent the enforcement of tax bills for the construc¬ 
tion of an improvement, the evidence shows that 
charges made were in excess of the amount allowed 
by the contract, it has been held that the burden 
shifts to the contractor to purge the tax bills of 
the illegal parts, and to give the court data by whidi 
it can separate that which is illegal from that which 
is legal.^* 

b. Presomptions 

All presumptions are In favor of the correctness and 
regularity of the official acts and conduct of boards or 
officers leading up to the assessment, but presumptions 
of this character may be rebutted. 

In accordance with principles governing presump¬ 
tions in respect of official acts or duties generally, 


discussed in Evidence § 146, in suits brought to 
vacate or set aside assessments or to enjoin their 
enforcement all presumptions are in favor of the 
correctness and regularity of the official acts and 
conduct of boards or officers leading up to the as¬ 
sessment,^^ Accordingly, it will be presumed that 
the statutory notices were given in proceedings for 
the confirmation and for the letting of the contract 
for the improvement,'^^ that objections of the prop¬ 
erty owners to an assessment were duly heard,"^® 
that before the work of construction was begun 
all persons interested had the notice prescribed 
by statute,and that plans and specifications for 
the improvement were on file with the city clerk 
when the contract was let as required by statute.^® 
However, presumptions of this character are not 
conclusive, but may be rebutted.'^® 

Benefits, When an assessment on property is cer¬ 
tified to have been imposed for benefits, it has been 
held that it will be presumed that the property has 
been in some mode benefited,®® and the presump¬ 
tion can be overcome only by clear and cogent 
proof.®! 

e. Admissibility 

Qoneral principles governing the admissibility of evi¬ 
dence apply In actions to set aside or enjoin the en¬ 
forcement of an assessment. 

General principles governing the admissibility of 
evidence apply in actions to vacate or set aside an 
assessment or to enjoin its enforcement.®® 


Ala.—Chenault v. City of Hussoll- 
vllle, 169 So. 706, 238 Ala. 60—Wal¬ 
ton V. City of Mobile, 167 So. i247, 
23'2 Ala. 200. 

Ark.—Lienon v. Street Improvement 
Diet. No. 512, 26 S.W.2d 572,- 181 
Ark. 818. 


7a m.—Hewes v. Glos, 48 N.E. 922, 
170 IlL 486. 

71. Ohio.—Colt V. Columbus, 1 Ohio 
N.P.,N.S., 600. 

TL W.Va.—Darnall ▼. Board of Park 
Com'ra of City of Huntington, 22 
S.E.2d 542, 124 W.Va. 787. 

73. Mo.—^Emst v. Springfield, 180 
S.W. 419, 145 Mo.App. 89. 

74. Cal.—^Hannon v. Madden, P. 
2d 4, 214 Cal. 251. 

Fla.—Summerland, Inc., v. City of 
Punta Gorda, 134 So. 611, 101 Fla. 
642, followed in Warden Apartment 
House V. City of Punta Gorda, 184 
So. 614, 101 Fla. 560. 

Iowa.—^Franquemont v. Munn, 224 N. 

W. 39, 208 Iowa 628. 

Mich.—Dlx-Femdale Taxpayers' 
Asa'n V. City of Detroit, 242 N.W. 
782, 268 Mich. 890. 

44 C.J. p 764 note 81. 

Presumptions as to validity of as¬ 
sessment and effect as evidence 
generally see supra 51 1447-1451. 
JLcqiilBltLoiL of land 
Assumption obtains, with respect 
to assessing lot for street Improve¬ 
ments, that land between lot and 
street, condemned, but not used, for 


street purposes, was properly ac¬ 
quired.—Emmons v. City of Detroit, 
288 N.W. 188, 255 Mich. 558, affirm¬ 
ed 246 N.W. 179, 861 Mich. 465. 

7U. HI.—Cosgrove v. Ghlrago, 85 N. 

B. 599, 235 111. 368. 

73. Or.—Curtiss v. Tillamook City, 
171 P. -674, 172 P. 123, 88 Or. 443. 

77. Conn.—^Flliau v. Hertford, 109 
A. 884, 94 Conn. 610. 

78. Mo.—Jones v. Plummer, 118 S. 
W. 109. 137 Mo.App. 337. 

7a Ala.—City of Jasper v. Sanders, 
145 So. 827, 226 Ala. 84—Jasper 
Land Ca v. City of Jasper, 127 Sa 
210, 220 Ala. 639. 

Mich.—^Dlx-Femdale Taxpayers* 
Ass’n v. City of Detroit, 242 N.W. 
732, 258 Mich. 890. 

Or.—Clarke v. Salem, 121 P. 416, 61 
Or. 116, Ann.Cas.l9l4B 205. 

80. N.J.—Mlllbum Tp., In Essex 
County V. Smith, 153 A. 637, 9 N. 
J.M1SC. 307. 

81. N.J.—^Mlllbum Tp., in Essex 
County V. Smith, supra. 

88. U.S.—Wimberly v. Cowan Inv. 
Corporation, C.C.A.A]a., 80 F.2d 
452, certiorari denied 66 S.Ct. 674, 
298 U.S. 664, 80 L.Ed. 1381. 
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Cal.—^Humphreys v. City and County 
of San Francisco, 868 P. 888, 93 
CaI.App. 69. 

Conn.—^Davls Holding Corporation v. 
Wilcox, 153 A. 169, 112 Conn. 643. 

Mich.—Petition of Fuller, 241 N.W. 
899. 258 Mich. 211. 

Mo.—Roth V. Hoffman, 111 S.W.8d 
988, 234 Mo.App. 114. 

S.C.—Cleveland v. City of Spartan¬ 
burg, 194 S.E. 128, J86 S.C. 373. 
followed in Hudgens v. City of 
Spartanburg, 194 S.E. 1S7, 185 S.C 
875. 

Tex.—Vllbig Bros. v. City of Dallas, 
Clv.App., 80 S.W.2d 784, affirmed 
91 S.W.2d 336, 127 Tex. 563. re¬ 
hearing denied 96 S.W.2d 229. 127 
Tex. 563—City of Dallas v. Fire¬ 
stone Tire & Rubber Co., Oiv.App., 
66 S.W.8d 729, error refused— 
City of Dallas v. Johnson, 01v.App., 
64 S.W.2d 1024. 

44 C.J. p 7G4 note 88. 
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d. Weigbt and SniBciency 

The enforcement of an assessment will not be en¬ 
joined unless a ground for so doing Is established by a 
preponderance of the evidence, or Is clearly and con- 
vlncinglyi satisfactorily, or conclusively shown. 

It has variously been held that the enforcement 
of an assessment will not be enjoined unless a 
ground for so doing is established by a preponder¬ 
ance of the evidence,or is “clearly and convinc¬ 
ingly,”8^ or “clearly and satisfactorily,”86 or “clear¬ 
ly and conclusively”^® shown. If the evidence is 
conflicting and depends on the judgment of wit¬ 
nesses, the assessment will not be disturbed,®^ but 
it has been held that relief may be granted if it can 
plainly be seen that grounds therefor exist.®® Pay¬ 
ment of an assessment, while not conclusive, is in¬ 
dicative of the fact that the property owner be¬ 
lieved or assumed that the assessment was proper.®® 
In particular cases the evidence has been held suffl- 


cient to show or support findings as to various mat¬ 
ters,®® or insufficient to support various contentions 
or findings.®^ 

§ 1539. Trial or Hearing, Determination, and 
Relief 

a. Trial or hearing 

b. Nature and extent of relief granted 

c. Construction, operation, and effect of 

decree 

a. Trial or Hearing 

General principles governing practice In equitable ac¬ 
tions with respect to trial and hearing apply In actions 
to set aside or enjoin the enforcement of assessments. 

General principles governing practice in equitable 
actions with respect to trial and hearing, as dis¬ 
cussed in Equity §§ 48(M94, apply in actions to set 


Admlaalon of trawiorlvt of aasess- 
xnent prooeedlnga held not error.— 
Ghcnault v. City of Russellville, ISil 
So. 706. 233 Ala. 60. 

83. Ohio.—Prentice v. Toledo. 11 
Ohio Cir.Ct..N.S., 299, 30 Ohio Cir. 
Ct 668. 

84. Ohio.—Cincinnati Xce Co. v. Cin¬ 
cinnati, iS8 O.C.A. 511. 

An admlnlatrattviB finding of the 
amount of the benefit of assessment 
will not be set aside as excessive 
unless the fact of such excess is 
clearly and convincingly shown.— 
Morton v. City of Cincinnati, 22 N.E. 
•2d 681. 61 Ohio App. 029. 

85. Ark.—Withrow v. Nashville, 324 
S.W. 614, 146 Ark. 340. 

Fraud should be clearly proved 
and satisfactorily established.— 
ITannon v. Madden, 5 P.2d 4, 214 Col. 
251. 

86. Cal.—Cutting v. Vaughn, 187 P. 
.19, 182 Cal. 151. 

87. Ark.—Ahern v. Texarkana Pav. 
Impr. Diet. No. 82. 270 S.W. 613. 
168 Ark. 386. 

44 C.J. p 766 note 93. 

Measurement of benefits 

It is not function of the courts to 
measure special benefits, if there is 
evidence that somo substantial bene¬ 
fit has accrued to the property.— 
Poltzer V. City of Cincinnati, 36 N. 
E.2d 192, 70 Ohio App. 127. 

88. Cal,—Lent v. Tillson, 14 P. 71, 
72 Cal. 404, affirmed 11 S.Ct. 835, 
140 U.S. 316, 36 L.Ed. 419. 

89. Foot that property owners did 
not believe tbat thorongiifare was 
boulevard so as to exempt them from 
paving assessments was indicated by 
payment of paving assessment.— 
Houseman v. City of Potrolt, 341 N. 
W. 820, 267 Mich. 557, followed in 
Emmons v. City of Detroit, 142 N. 
W. 868, 259 Mldh. 144. 


90. U.S.—Northern Pac. Terminal 
Co. of Oregon v. City of Portland, 
C.C.A.Or., 80 P.3d 738. certiorari 
denied 66 S.Ct. 691. 297 U.S. 716, 
80 L.Ed. 1002. 

Ark.—High v. Bailey, 167 S.W.2d 203, 
203 Ark. 461—^Kelley Trust Co v. 
Paving Dist. No. 46 of Ft. Smith. 
43 S.W.2d 71, 184 Ark. 408—Ste¬ 
vens V. Shull. 19 S.W.2d 1018, 179 
Ark. 766. 64 A.L.R. 1258. 

Cal.—St. John v. King, 20 TM 123, 
130 CaLApp. 366—^Humphreys v. 
City and County of Son Francisco, 
268 P. 388, 92 CaLApp. 69. 

Kan.—^Rlley v. City of Wellington, 
285 P. 669, 130 Kan. 66. 

Mich.—Campbell v. City of Detroit, 
348 N.W. 11, 259 Mich. 297— Housp- 
man v. City of Detroit, 241 N.W. 
820, 267 Mich. 657. followed In 
Emmons v. City of Detroit, 143 N. 
W. 868, 269 Mich. 144—PanlU v. 
City of Detroit. 224 N.W. 616, 246 
Mich. 149, followed In Alexander 
v. City of Detroit, i243 N.W. 902, 
•259 Mich. 241. 

Mo.—^Ruckols V. Pryor, 174 S.W,2d 
186, 651 Mo. 819—^Doemker v. City 
of Richmond Heights, IS S.W.2a 
894, 322 Mo. 1024, followed in Ijclly 
V. City of Richmond Heights, 18 
S.W.2d 401—Roth v. HolTmon, HI 
S.W.2d 988, 234 Mo.App. 114. 

Neb.—^Neville v. City of Omaha, 230 
N.W. 108, 119 Neb. 650. 

N.J.—Mlllburn Tp„ in Essex County 
V. Smith, 168 A. 637. 9 N.J.Mi sc. 
307. 

Ohio.—Foltzer v. City of Cincinnati, 
36 N.B.2d 192, 70 Ohio App. 127— 
Morton V. City of Cincinnati, 2i2 
N.E.2d 681, 61 Ohio App. 829. 

Or.—Gregor v. City of Portland, 268 
P. 743, 136 Or. 49. 

Tex.—Copellar v. O. L. Crlgler Co., 
Civ.App., 87 S.W.2d 836, error dis¬ 
missed—-Clark V. W. L. Pearson & 
Co., Civ.App., 26 S.W.2d 382. af- 
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Armed 39 S.W.3d 37, 131 Tex. 34. 

14 C.J. p 765 note 95. 

Finding that assessments were azbl. 
traory or discriminatory 

Kon.—Parks v. City of Wichita, 266 
P. 1105, 123 Kan. 430. 

Mich.—^Panfli v. City of Detroit. 2i24 
N.W. 616, 246 Mich. 149, followed 
in Alexander v. City of Detroit 
•242 N.W. 902. 269 Mich. 241. 

Valne of property 

Iowa.—^Leo v. City of Ames, 283 N.W. 
427, 225 Iowa 1061—Verlfnden v. 
Sioux City, 326 N.W. 43, 208 Iowa 
892—^Nelson v. Sioux City, i226 N. 
W. 41, 208 Iowa 709. 

Ky.—Tumor v. Kelly. 290 S.W. 711, 
217 Ky. 773. 

Ohio.—^Massey v. Board of Com'rs of 
Franklin County. App., 62 NJS.2d 
869. 

91. Ain.—Walton v. City of Mobile, 
167 Ho. 217, 232 Ala. 200. 

Cal.—^Hannon v. Madden, 5 P.2d •!, 
214 Cal. 261—McHugh v. Voyce, 
374 P. 371. 96 Ool.App. 408. 

Iowa.—Franquomont v. Munn, 224 N. 
W. 39. 308 Iowa 628. 

Mich.—Graham v. City of Saginaw, 
27 N.W.2d 42, 317 Mich. 427. 

Tex.—Vilblg Bros. v. City of Dallas, 
91 S.W.2d 336, 127 Tex. 563, rehear¬ 
ing denied 96 S.W.2d 229, 127 Tex. 
568—Payne v. City of Perryton, 
Civ.App., 48 S.W.2d 497. 

44 C.J. p 766 note 96. 

Fraud by mnniotpol authorities 

Cal.—^Hannon v. Madden, 6 P.2d 4. 
214 Cal. 251. 

Okl.—Clark v. Lockslonc, 39 P.2d 971, 
170 Okl. 316. 

Tex.—Uvalde Paving Co. v. Crabb, 
Civ.App., 7 S.W.2d 678, reversed 
on other grounds Crabb v. Uvalde 
Paving Co., Com.App., 23 S.W.2d 
300. 

44 C.J. p 7&5 note 96 [a] (6). 
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aside assessments or to enjoin their enforcement,®'^ 
as, for instance, with respect to the scope of the 
inquiry,®® questions of law and fact,®^ instruc- 
tions,®5 and findings.®® 

b. Natnre and Extent of Belief Granted 

In actions to set aside or enjoin the enforcement of 
an assessment, the court may make such order as Is just 
and equitable, and may grant as ancillary to the princ¬ 
ipal relief such other relief as Is necessary to make It 
effectual; but as a general rule the relief granted cannot 
be broader than that sought In the pleadings. 

The court, in actions to set aside an assessment 


or to enjoin its enforcement may make such order 
in the premises as is just and equitable.®^ Where 
equitable jurisdiction has been acquired, the court 
should adjudicate all the pertinent controversies 
between the parties,®® and may grant as ancillary 
to the principal relief such other relief as is neces¬ 
sary to make it effectual.®® However, as a general 
rule, the relief granted cannot be broader than that 
sought in the pleadings.^ 

Where an assessment is illegal only in part and 
the illegal part can be separated from the part 
which is legal, the court will not vacate or restrain 


8ft. Proof by doposlIloiL on faUnro 
to answer 

Pa.—Borough of Northampton v. 
Beers, Com.Pl., 29 NorLh.C:o. 69. 

99L Cal.—^Richardson v. City of Re¬ 
dondo Beach. 22 P.2d 1073, 182 Cal. 
App. 4-26—St. John v. King, 20 P. 
2d 123, 130 Cal.App. 356—Fleming 

V. City of Los Angeles, 16 P.2d 355. 
127 Cal.App. 699. 

Okl.—^Harrington v. City of Tulsa, 69 
P^d 120, 170 Okl. 20. 

Tex.—City of Dallas ▼. Firestone 
Tire & Rubber Co.. Civ.App., 66 S- 

W. 2d 7)29, error refused. 

44 C.J. p 765 note 1. 

Value of property 

(1) In suit to enjoin collection of 
assessment, value of Improvement to 
assessed property Is not generally 
judicial question.—^Baltimore & O. R. 
Co. V. Village of Oak Hill. 157 N.B. 
817, 25 Ohio App. 801. 

(2) However, in suit to restrain 
assessment exceeding one third of 
value of improved lands in violation 
of a statutory prohibition, value of 
premises becomes Judicial question.— 
Campbell v. City of Jackson, 174 N.B. 
595, 88 Ohio App. 31. 

Special baaallts 

In determining special benefit to 
property abutting on street Improve¬ 
ment, probable future uses for which 
property was available should be con¬ 
sidered.—City of Dallas v. firestone 
Tire & Rubber Co., Te3:.Civ.App., 66 
S.W.2d 729, error refused. 

94. Ark—^Lenon v. Street Improve¬ 
ment Diet. No. 512, 26 S.W.2d 67'2. 
181 Ark. 318. 

Tex.—Southwest Inv. Co. v. Partin, 
Clv.App., 83 S.W.2d 766—Wright 

V. City of Dallas, Civ.App., 64 S. 

W. 2d 799, error refused. 

44 G.J. p 766 note 2. 

Special benefits 

(1) The question whether property 
is specially benefited by an Improve¬ 
ment Is a question of fact to be aa- 
certalned and established like any 
other fact.—Atlantic Coast Line R. 
Co. V. City of Lakeland, 115 So. 669, 
94 Fla. 347. 

(2) So, whether assessment ex¬ 


ceeds benefits received by property Is 
question of fact.—^Lenon v. Street 
Improvement Dlst. No. 512, 26 S.W. 
2d 67i2, 181 Ark. 818. 

(3) Such questions are to be de¬ 
termined primarily by governing 
body of city or commission and sec¬ 
ondarily by court where suit is insti¬ 
tuted.—City of Dallas v. Firestone 
Tire & Rubber Co., Tex.Civ.App., 66 
S.W.2d 729, error refused. 

Evldenoe held insuAoient to take 
to jury question whether town ac¬ 
quired land for street from railroad 
company assessed for paving by con¬ 
demnation, grant, dedication, estop¬ 
pel, or adverse user.—^Atlantic Coast 
Line R. Co. v. Town of Ahoskle, 163 
S.B. 565, 202 N.a 585. 

85. Xnstmotlons as to **8800181 bene¬ 
fits*' 

(1) Instruction that “special bene¬ 
fits’* to abutting property f^m street 
improvement meant such benefits as 
were not shared In generally by 
whole community was erroneous, 
since benefits to abutting property 
might be considered special, notwith¬ 
standing other property abutting on 
Improved portion of street was also 
similarly benefited.—City of Dallas 
V. Firestone Tire & Rubber Co., Tex. 
Civ.App., 66 S.W.2d 729, error re¬ 
fused. 

(2) Instruction whether property 
“has received” special benefits due to 
opening, widening, and extension of 

I new street “as of this date” was er¬ 
roneous, where at time of trial street 
had not been completed.—City of 
Dallas V. Johnson, Tex.Clv.App., 64 
S.W.2d 1024. 

(3) Failure of property owners to 
object to charge defining special ben¬ 
efits before it was read to jury 
waived objection.—Wright v. City ot 
Dallas, Tex Civ.App., 64 S.W.2d 799, 
error refused. 

96. Ind.—^Pottenger v. Bond, 142 N. 

B. 616, 81 Ind.App. 107. 

44 CJ. p 766 note 3. 

Plndlag held not amblguoiu 

Ind.—Foulkes Contracting Co. v. 

Crowder, 171 N.B. 804, 93 Ind.App. 

100 . 


97. Ky.—City of Raceland v. McCoy, 
72 S.W.2d 454, i254 Ky. 827. 

Ohio.—Welsh v. City of Cincinnati, 
28 N.B.2d 643, 64 Ohio App. 200— 
Thompson v. Andrews, 9 Ohio Clr. 
Ct. 581, 6 Ohio Clr.Dec. 451. 

Full power of court. Including 
equity powers under general princi¬ 
ples of equity, may be resorted to.— 
City of Dallas v. Wright, 36 S.W.2d 
973. 120 Tex. 190, 77 A.L.R. 709. 
Sewer connections 
Court could not decree that resi¬ 
dents not wanting to connect with 
the sewer when built would not have 
to connect, since the matter has a di¬ 
rect relation to public health of com¬ 
munity over which the council has 
Jurisdiction under police power.— 
High V. Bailey, 157 S.W.2d 203, 203 
Ark. 461. 

98. Kan.—^Unlon Pac. R. Co. v. BAn- 
sas City, 141 P. 602, 92 Kan. 487, 
490. 

Mo.—^Montague v. Kolkmeyer, 120 S. 
W. 637, 138 Mo.App. 288. 

99. N.T.—^Brennan v. Buffalo, 57 N. 
B. 81, 162 N.Y. 491. 

44 C.J. p 766 note 8. 

1. Iowa.—Jackson v. City of Cres- 
ton, 2d0 N.W. 92, 206 Iowa 244. 

44 C.J. p 766 note 9. 

Beoovery of payments made pen^ 
dents llte 

Where plaintiff, after filing bill to 
vacate void assessments and enjoin 
enforcement thereof, paid assess¬ 
ments under protest pendente llte, 
decree declaring assessments void 
could not properly award plaintiff 
recovery of payments made, although 
bill prayed for further and other re¬ 
lief, since such prayer did not cover 
matters occurring after the filing of 
the bill.—Sumner v. City of Detroit 
2C7 N.W. 769, 275 Mich. 689. 
Authority not limited 
In action to cancel tax bills. It 
has been held that prayer of peti¬ 
tion for ruling that tax bills wore 
void did not limit authority of chan¬ 
cellor, who could give full relief by 
cancellation of tax bills.—Kammoy- 
er V. City of Concordia, 179 S.W.2d 
76, 86'2 Mo. 742. 
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enforcement of the entire assessment, but only as 
much thereof as is void.^ It is otherwise, however, 
■where there is no way of separating the legal from 
the illegal part of the assessment.^ Where an as¬ 
sessment is not entirely void, a general decree quiet¬ 
ing title will not be granted, since a lien may be 
established on the land, although no title passes 
under the sale for the assessment.^ 

Reassessment. The collection of an assessment 
may be enjoined without prejudice to the rights of 
a municipal corporation to make a reassessment 
and collect it under statutory provisions.^ Where 
the collection of an assessment is enjoined, the mu¬ 
nicipality should not be enjoined from collecting a 
further amount because of the improvement, when 
it is entitled to make a reassessment.^ Under a 
statute so providing, a court decreeing an assess¬ 
ment void must direct a reassessment regardless 
of the fact that the proceedings from which the 
original assessment came were without jurisdiction.^ 

Datnages. In a suit to enjoin collection of an 
assessment of benefits, it has been held that dam¬ 
ages to complainant’s property caused by the pend¬ 
ency of the improvement proceeding cannot be 
awarded;^ such damages are recoverable only in 
an action at law,® or in the manner otherwise pro¬ 
vided by law, as discussed supra §§ 1280-1289. 

Where cost of work has fallen below estimate, 
in reducing the assessment to conform to the ac¬ 
tual cost the court should not deduct from the front¬ 
age actually assessable when the improvement was 
ordered any part of the frontage subsequently ap¬ 
propriated by the municipal corporation for 
streets.!® 
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Counterclaim. In an action to restrain enforce¬ 
ment of a special tax in which the municipality sets 
up a counterclaim asking a judgment for the tax, 
if the court finds it valid judgment should be ren¬ 
dered as asked in the counterclaim;!! but in case 
defendant does not ask afiSrmative relief the court 
cannot determine what amount of the expense of an 
improvement is properly chargeable to plaintiff.!® 

Temporary injunction. The matter of granting a 
temporary injunction restraining the enforcement 
of an assessment is a matter resting largely within 
the discretion of the court to which application is 
made.!® 

Dissolution of injunction. Where an injunction 
restraining an assessment is dissolved, a sale of 
the land on nonpayment of the assessment may not 
be ordered.!^ 

Rights of pcrsotis not parties. Although the court 
may find that an assessment is invalid, it cannot set 
it aside or restrain its enforcement as against prop¬ 
erty of persons not before the court as parties.!® 
The right of an attorney, not a party to a suit to 
enjoin levy of taxes to pay improvement bonds, to 
compensation for services in bond issue proceed¬ 
ings cannot be adjudicated therein.!® It has been 
held that in a suit to enjoin a city from collecting 
an assessment for an improvement, which com¬ 
plainant alleged it was the duty of a third person to 
make, the rights of’the latter, when not made a 
party to the bill, should not be adjudicated.!"^ 

Class suits. Where the suit is of a character 
which may be prosecuted by one or more mem¬ 
bers of a class for the benefit of all, as discussed 
supra § 1536 b (1) (b), relief may be granted to 
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a. Ohio.—^Baltimore & O. R. Go. v. 
Vlllaffe of OaJc Hill, 167 N.E. 817, 
26 Ohio App. 301. 

44 C.J. p 766 note 10. 

3. Mo.—Williams ▼. Hybskmann. 

App., '347 S.W. 203. 

44 C.jr. p 766 note 11. 


6. Wash.—^Lester v. Seattle, 85 P. 
14, 42 Wash. 639. 

7- Cal.—Cowart v. Union Pavingr Co., 
14 P.'2d 764, 216 Cel. 375, 83 A.L..R. 
1186. 

S. Or.—Clarke v. Portland, 123 P. 
708, 62 Or. 124. 


4. Ind.—Jackson v. Smith, 22 N.E. 
431, 120 Ind. 620. 

Ohio.—^Upingrton v. Oviatt, 24 
Ohio St 23i2. 

Special oosnxnlBBlonor to apportioiL 
In action to correct assessments, 
trial court did not err in appointing 
special commissioner to apportion 
corrected cost of improvement, as 
against objection that court could 
not make apportionment after correc¬ 
tion of errors, since appointment did 
not empower commissioner to make 
apportionment, but only to make and 
report finding.—City of Racclond v. 
McCoy, 72 S.W.2d 454, 264 827. 


9. Or.—Clarlw v. Portland, supra. 

la Ohio.—Spangler v. Cleveland, 3'5 
Ohio St. 469. 

11. Iowa.—^Kondig v. Knight, 14 N. 

W. 78, 60 Iowa 29. 

44 C.J. p 767 note 19. 

Discharge of liability as mrety 
Under paving bonds constituting 
lien on abutting property and also 
primary obligation of city, city was 
held a quasi surety for payment of 
Indebtedness, and was entitled under 
its cross bill to compel payment dis¬ 
charging its liability.—City of Mo¬ 
bile V. Smith, 136 So. 861, 223 Ala. 
480. 


12. Ohio.—^Brewer v. Bowling Green, 
7 Ohio Cir.Ct. 489, 4 Ohio Oir.Dec. 
094. 

44 C.J. p 767 note 20. 

13. Granting temporary Injunction 
held proper 

Oa.—City of Atlanta v. Oonkle, 141 

S.B. dOO, 165 Ga. 440. 

Tex.—City of Dallas v. Wright, 86 
S.W2d 973, 120 Tex. 190, 77 A.Li.R. 
709—^Li. B. Wblthajn & Co. v. Hen¬ 
drick, Civ.App., 1 S.W.2d 907, error 
refused. 

14. Cal.—^Weber v. San Francisco, 1 
Cal. 456. 

16. Wla.—Sayles v. Hartford. 152 N. 

W. 863, 161 Wis. 136. 

44 C.J. p 767 note 22. 

16. Cal.—Marr v. Southern Califor¬ 
nia Oas Go., '245 P. 178, 198 Col. 
278. 

17. Mich.—Bagg V. Detroit, 5 Mioh. 
836. 
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members of such class although they are not direct 
parties to the suit.^^ The attorney for the plaintiffs 
in such suit has been held not to be entitled to re¬ 
cover a reasonable fee from the municipality.^® 

a Oonstmction, Operation, and Effect of Decree 

General principles relating to the construction, opera¬ 
tion, and effect of decrees In equitable actions apply In 
suits to set aside or enjoin the enforcement of an assess¬ 
ment. 

General principles relating to the construction, 
operation, and effect of decrees in equitable actions 
discussed in Equity §§ 612-615, apply in suits to set 
aside or vacate an assessment or to enjoin its en- 
forcement.20 Steps or proceedings taken in viola¬ 
tion of an injunction issued are void and of no 
effect.®^ A judgment that “both the proceedings 
and assessment” be set aside invalidates the entire 
assessment and is not limited in its legal effect to 
the prosecutors only.®"® A decree in chancery, en¬ 
joining collection of an assessment, and holding 
that the tax roll and the proceedings to “assess” 
the tax were invalid in so far as they affected de¬ 
fendant’s land, did not adjudge invalid resolutions 
by the municipal council providing for the improve¬ 
ment, the word “assess” having been defined to 
mean “to set, fix, or charge a certain sum to each 
taxpayer.”®® 

Res judicata. A decree declaring an assessment 
void affects only the assessment involved and is not 
res judicata as to the validity of a subsequent assess¬ 


ment, under a charter amendment authorizing as¬ 
sessments to pay the cost of improvements in cases 
where the former assessment had failed.®^ How¬ 
ever, a judgment denying relief in an action to set 
aside a tax imposed for an installment of an appor¬ 
tionment made by the board of assessors for a lo¬ 
cal improvement is conclusive in a subsequent ac¬ 
tion to review errors and irregularities in the as¬ 
sessment and apportionment unless there is a show¬ 
ing of new matter changing the aspect of the case, 
which new matter could not by reasonable diligence 
have been ascertained before.®® 

§ 1540. Appeal 

The right of appeal from a decree In equitable aetlona 
to set aside an assessment has been held not to exist ex¬ 
cept when given by some constitutional or statutory 
provision; and, where the right exists, general rules of 
appellate practice apply as to such matters as the pres¬ 
entation and reservation of grounds of review, assign¬ 
ment of errors, the scope of review, and the determina¬ 
tion and disposition of the cause. 

The right of appeal from a decree in equitable 
actions to vacate and set aside an assessment has 
been held not to exist except when given by some 
constitutional or statutory provision.®® Of course, 
no right of appeal from such decree exists where 
a statute expressly declares it final and not appeal¬ 
able.®*^ Where the right of appeal exists, it is not 
waived by payment of the amounts of assessments 
pursuant to judgments confirming them and requir¬ 
ing the amounts thereof to be paid into court with¬ 
in a specified time.®® 


18. Fla.—State ex rel. Bailey v. Go¬ 
mez. 11 So.2d 669. 152 Fla. 855. 
Caacellatloa on apidicatlon on condi¬ 
tion 

In taxpayers' class suit to cancel 
assessment liens, court having juris¬ 
diction of the city and having adju¬ 
dicated the right of nominal parties 
had Jurisdiction to require cancella¬ 
tion of all such void liens on applica¬ 
tion therefor and on condition of pay- i 
ment by each landowner of a propor¬ 
tionate amount of the costs Including 
a reasonable attorney's fee; and if 
payment of a proportionate amount 
of costa should be Inequitable as to 
any member of the class, showing of 
such fact may be made on applica¬ 
tion for cancellation of lien as to his 
property and chancellor may enter 
such decree as to him Is Just and 
proper.—^Tenney v. City of Miami 
Beach, 11 So.2d 188. 152 Fla. 126. 

Ky.—^McCoy v. Town of Chlnn- 
vllle. 106 S.W.2d 628, 269 Ky. 189. 
20. Decree constmed and, as con¬ 
strued, held valid.—Jackson v. City 
of Creston, 220 N.W. 92, 206 Iowa 
244. 


of sewer and water main connection 
permits for property on which sew¬ 
er and water main assessments have 
been declared uncollectable was void 
as a "step or proceeding to collect 
unpaid portion of assessments" In 
violation of decree enjoining village 
from taking such steps or proceed¬ 
ings.—State ex rel. F. B. Co. v. Vil¬ 
lage of Beachwood, Ohio App., 46 N. 
B.2d 808. 

I A preUmlziAxy InJimotloa, granted 
In a suit to enjoin collection of spe¬ 
cial taxes halts further proceedings 
and renders the steps taken to ad¬ 
vertise the sale of the land for non¬ 
payment of such taxes nugatory.— 
McKee v. Grand Rapids, 170 N.W. 
100, <208 Mich. 627. 

22. N.J.—^Long Branch Police, etc., 
Commn. v. Dobbins, 40 A. 599, 61 
N.J.Law 659. 

Adjudication of rights of persons not 
parties see supra subsection b of 
this section. 

23. Mich.—Sault Ste. Marie v. Min¬ 
neapolis, etc., R. Co., 151 N.W. 649, 
184 Mich. 581. 


w. xN.i.—ijruesi: V. j^rooKiyn, 79 jn. 


21. Ozdinaiioa h^d vma 24. Or.—Phipps v.-Medford, 156 P. 

An ordinance prohibiting issuance 787,158 P. 66G, 81 Or. 119. 


26. N.T.—Nichols V. Voorhls, 74 N. 

T. d8. 

44 C.J. p 767 note 88. 

Remedy of appeal In actions at law 
and In equity generally as being 
purely of constitutional or statu¬ 
tory origin see Appeal and Er¬ 
ror S 18. 

27. N.T.—Matter of New York 
Christian Home for Intemperate 
Men, 214 N.Y.S. 260, 216 App.Dlv. 
733. 

Statute InappUoaUe 
A provision of a statute relating 
to actions or proceedings to .set aside, 
review, or otherwise question the va¬ 
lidity of any assessment for a lo¬ 
cal Improvement that no appeal may 
be taken from an order described 
and authorized by the statute has no 
application to an order not so de¬ 
scribed or authorized.—^People ex rel. 
Schick V. Marvin, 2 N.B.2d 634, T?! 
N.T. '219, motion denied 8 N.B.'2d 618. 
274 N.T. 491, afllrmed 11 N.B. 767, 
276 N.T. 687. 

28. Wls.—BekkedaX v. Vlroqua, 196 
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Presentation and reservation of grounds of re¬ 
view. In accordance with elementary principles of 
appellate practice, objections not raised in the trial 
court will not be considered on appeal.^® 

Assignment of errors. In accordance with gen¬ 
eral principles governing appellate practice, errors 
which are not specifically assigned will not be con¬ 
sidered on appeal.®® 

Appeal bond. Under statutes so providing, in or¬ 
der to make the appeal effective as to questions of 
both law and fact, an appeal bond must be filed 
within the time fixed by statute, but the failure to 
file such bond does not of itself warrant a dismissal 
of the appeal, and the cause must be retained for 
the trial of questions of law only.®i 

Effect of appeal as supersedeas. The fact that 
one whose property was assessed was seeking an 
injunction docs not, by an appeal from the dis¬ 
missal of its suit in the lower court, deprive the 
municipality of jurisdiction to complete the im¬ 
provement and to assess the property assessable 
therefor.®'® 

Review. Acts constituting an exercise of mu¬ 
nicipal power referable to the legislative discre¬ 
tion of the municipal authorities arc not subject to 
review®® in the absence of any showing of fraud 


or criminality on the part of these authorities.®^ 
In accordance with general principles of appellate 
practice the findings of the trial court will be sus¬ 
tained if supported by the evidence, even though 
the reviewing court thinks that a different conclu¬ 
sion might well have been reached.®® Where, how¬ 
ever, the cause was heard on pleadings and stipula-* 
tions which did not set out in terms documents 
necessary to be considered, the decree must be set 
aside.®® 

Harmless error. A judgment sustaining an as¬ 
sessment will not be reversed because of the adiriis- 
sioii of immaterial evidence where it appears that 
the assessment is valid.®^ Where the trial court 
gives relief on conditions more favorable than those 
to which plaintiff was entitled, there being no cross 
appeal, the appellate court will not give further aid 
to plaintiff, even though the conditions imposed 
by the trial court might not have been held to be 
proper had plaintiff been entitled to relief.®® 

Record. The record must contain the evidence 
relied on to sustain the objections; otherwise they 
will not be considered.®® 

Determination and disposition of cause. General 
rules govern the determination and disposition of 
the cause.*® 


23. Reassessment 


§ 1541. In General 

Reassessments are founded on the theory that when 
a public Improvement has conferred a peculiar benefit 
on property, enhancing Its value, an obligation based on 
principles of economics and morals charges the property 
owners benefited thereby with a duty to contribute In 
Just proportion to the cost of the Improvement. 


The power to impose reassessments has general¬ 
ly been upheld on the theory that the improvement 
tends to enhance the value of the property assessed, 
and that in consequence those benefited are under 
an economic and moral obligation to contribute their 
just proportion to the expense incurred in mak^ 


N.W. 879, 197 N.W. 707. 183 Wis. 
176. 

44 C.J. p 767 note 36. 

29. Mo.—^HaideGr Lumber Go. v. Mul- 
linfl, 276 8.W. 957, 310 Mo. 602. 

44 C.J. p 767 note 38. 

Estoppel to deny Invalidity 

llalntlff, allefTlnsr and relyini; on 
fa.ots of invalidity of aascssmenl In 
action to avoid it. is, on appeal from 
direction for reassoaBment, ealopped 
to deny them.—California Land Co. 
V. Town of Corto Madera, 275 P. 
866, 97 Cal.App. 393. 

30. Minn.—^Albrecht v. St. Paul, 67 

K.W. 330, 66 Minn. 99. • 

44 C.J. p 767 note 41. 

Bnllnff ftem wiiloli there Is no ap¬ 
peal will not be reviewed.—Sullivan 
V. City Council pf Charleston, 116 S. 
E. 104, li23 S.C. 91. 

31. Ohio.—Daraar Itealty Co. v. City 

of Ohio, 45 N.B.2d 209, 140 Ohio 
St. 482. ^ 


32. VITash.—North American Lumber 
Co. y. Blaine. 154 P. 44G, 89 Wash. 
866 . 

33. Or.—Wagoner v. La Grande. 173 
P. 306, 89 Or. 192—Phipps v. Med¬ 
ford, 156 P. 787, 158 P. 666, 81 Or. 
119. 

34. Or.—Phipps v. Medford, supra. 
44 C.J. p 768 note 43. 

36. Cal.—^Donovan v. City of Los 
Angeles, 288 P. 1083, 209 Cal. 55-2. 
Mo.—Russell V. Adkins, 24 Mo.App. 
605. 

Trial court’s apportionment of cost 
of local improvement will not be dis¬ 
turbed in absence of facts showing 
unfairness thoreof,^—Chicago & N. W. 
Ry. Co. V. City of Hot Springs, 218 
N.W. 876, 62 S.D. 484. 

The reviewing court should give 
some ooasidoratlon to trial court’s 
finding of value on appeal from levy 
of assessment, since trial court hod 
opportunity of observing witnesses. 
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—I.«e V. City of Ames, 2S3 N.W. 427, 
225 Iowa 1061. 

Where trial court viewed preulseB, 
it must be presumed, on appeal Arom 
its decision sustaining the asaess- 
ment, that nothing was revealed by 
the view which would make it incon¬ 
ceivable that plaintilTs land might 
have received a substantially uni¬ 
form benefit fh>m the Improvement 
work in guestlon.—Cutting v, 
Vaughn, 187 P. 19, 182 Cal. 151. 

36. Mich.—Wilkins v. Detroit, 8 N. 
W. 701, 9 N.W. 427, 46 Mich. 120. 

37. Conn.—Ferguson v. Stamford, 23 
A. 78-2, 60 Conn. 432. 

3& Okl.—WlUtehead v. Mackey, 163 
P. 124, 63 Okl. 188. 

39. Kan.—^Parker v. Atchison, 30 P. 
20. 48 Kan. 674. 

40. Idaho.—Wilson v. Boise City, 60 
P. 84. 7 Idaho 69. 

44 C.J. p 768 notes 50, 52, 64. 
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ing the improvement,and should not be relieved 
of this obligation by reason of the errors or neglect 
of the corporate authorities.^^ The basis for a re¬ 
assessment is that a public improvement has been 
made, that an assessment has been imposed or at¬ 
tempted, and that payment thereof has not been 
had.43 With respect to a reassessment, a purchas¬ 
er of property has been held to have had actual 
and constructive knowledge of an assessment for 
an improvement^^ 

§ 1542. Poiver to Make 

Subject to some I Imitation!, where an asaesament Is 
In any respect defective the legislature may reassess the 
property, or It may delegate the power to levy a reassess¬ 
ment to a municipal corporation, or to soma officer or 
Judicial tribunal. 

Under its power to direct that the cost of local 
improvements be assessed on property benefited, dis¬ 
cussed supra § 1294, the legislature may, where an 
assessment is in any respect defective, reassess the 
property,^® or under authority to delegate the power 
to levy assessments, as considered supra § 1295, it 
may delegate the power to levy a reassessment to 
take the place of an assessment, which is invalid 
and unenforceable, to a municipal corporation,^^ 
or to some officer or officers designated by it^^ 
or by some judicial tribunal or the power may be 
delegated to some judicial tribunal.^® This power, 
it has been said, is an essential attribute of the sov¬ 
ereign power of taxation,^3 and is necessarily with¬ 
out any limit except such as is imposed by consti¬ 


tutional restrictions or limitations, if the tax or as¬ 
sessment be one that the legislature could author- 
ize.®i Nevertheless, such power is subject to the 
limitation that no requirement or preliminary to 
the imposition by reassessment for the expense of 
the improvement may be omitted which the legis¬ 
lature might not have dispensed with as a prerequi¬ 
site to the original assessment.®* While the legisla- 
lature may cure by reassessment that which might 
have been constitutionally and lawfully author¬ 
ized in the first instance, it is without power to 
validate retrospectively that which it could not have 
originally authorized.®* A tax levied in contraven¬ 
tion of the organic law, although in pursuance of 
a legislative act, cannot be aided or made effectual 
by a subsequent statute for its reassessment.®^ 
Where the time within which a reassessment may 
be made is limited by statute, a pending action to 
compel the municipal authorities to make a reas¬ 
sessment, which is instituted within the statutory 
period, has been held to preserve the right until 
final judgment.®® A statute authorizing a reas¬ 
sessment in case a special tax bill for a local im¬ 
provement is adjudged invalid contemplates the 
exercise of discretion on the part of the governing 
body.®® 

§ 1543. Nature, Purpose, and Validity of Re¬ 
assessment Statutes 

a. Nature and purpose in general 

b. Validity 


41. Cal.—Cowart v. Union Paving 
Co.. 14 P.2<1 764, 216 Cal. 876, 83 A. 
L.R. 1186. 

Pla-—^Prosper! v. City of New Port 
Richey, 124 So. 2, 98 Fla. 608. 

N.T.—In re Schenectady Sewer As¬ 
sessment 236 N.Y.S. 466, 184 Mlsc. 
810. 

Or.—^Fisher v. City of Astoria, 269 P. 
863, liS6 Or. 268, 60 A.L.R. 260— 
Beezly v. City of Astoria, 269 P> 
216, 126 Or. 177, 60 AL..R. 604. 

44 C.J. p 769 note 80. 

Basis for Imposing specleU assess¬ 
ment see supra S 1'291. 

42. Kan.—^Newman v. Emporia, 21 P. 
693. 41 Kan. 683. 

48: Cal.—Cowart v. Union Paving* 
Co.. 14 P.2d 764, 216 Cal. 876, 83 
AL.R. 1186. 

44 C.J. p 768 note 62 [a]. 

Extent and limits of power to reas¬ 
sess see Infra f 1646. 

44. Tex.—^Booth v. Uvalde RoOk As¬ 
phalt Co., CiV.App., 296 S.W. 846. 

45. U.S.—Seattle v. Kelleher, Wash.. 
26 S.Ct 44, 196 U.SL 851, 49 UEd. 
232. 

44 C.J. p 768 note 62. 


An egnlty court in absence of stat¬ 
utory provision, cannot authorize 
proper governing body of village 
which properly levied special assess¬ 
ments to reapportion and reassess 
such special assessments so as to au¬ 
thorize mortgagee of portion of land 
assessed to redeem from tax sale un¬ 
less members of such body making 
special assessments proceeded on il¬ 
legal principle or an erroneous rule 
of law.—Village of Wlnslde Brune, 
274 N.W. 21i2, 138 Neb. 80. 

46. Or.—^Fisher v. City of Astoria, 
269 P. 853, 126 P. 268, 60 AJLi.R. 
260. 

44 C.J. p 769 note 66. 

Reassessment as affected by penden¬ 
cy of appeal to court from assess¬ 
ment see supra S 1605 e. 

Power of assessment board, commis¬ 
sion, or council to vacate assess¬ 
ment and .direct reassessment see 
supra S 1487. 

47. Cal.—^Dyer v. Scalmanlnl, 11 P. 
327. 69 Cal. 639—^Hlmmelmann v. 
Cofran, 86 Cal. 411. 

48. Minn.—^In re Piedmont Ave. 
East, 61 N.W. 678, 69 Minn. 622. 
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Wash.—^In re Westlake Ave., 82 P- 
279, 40 Wash. 144. 

49. N,J.—^Phillips V. liongport, 100 
A. 192, 90 N.J.Law 212. 

44 C.J. p 769 note 68. 

5a Cal.—Cowart v. Union Paving 
Co., 14 P.2d 764, 1216 Cal. 875, 83 
A.L.R. 1186. 

S.D.—Olson V. City of Watertown. 

282 S.W. 289, 67 S.D. 863. 

44 C.J. p 769 note 69. 

51. N.J.—In re Elizabeth Comrs., 
10 A. 363. 49 N.J.Law 488, 497. 

S.D.—Olson V. City of Watertown, 
233 S.W. 289, 67 S.D. 86i3. 

52. Wls.—Sanderson v. Herman, 84 
N.W. 890. 86 N.W. 141, 108 Wls- 
66 - 2 . 

53. Or.—^Brown v- Silverton, 190 F. 
971, 97 Or. 441. 

44 C.J. p 769 note 72. 

5A Wls.—^Dean v. Borchsenlus, 80 
Wls. 286—Dill v. Roberts, 80 Wls. 
178. 

56. Wyo.—Cowan ▼. State ex rel. 
Blanchar. 100 P.2d 427, 56 Wyo. 
427. 

66: Mo.—State ex reL Schulz v. FO- 
gerly, App., 196 S.W.2d 908. 
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a. Natnre and Purpose in General 

Raastessment statutes are curative In nature and 
are Intended to supplement a preceding act which has 
failed. 

Reassessment statutes are curative in their na- 
ture^7 and are intended to supplement a preceding 
act which has failed.^^ Reassessments, when au¬ 
thorized, are made for the purpose of correcting er¬ 
rors in fact^^ and in law,^^ and not errors in judg¬ 
ment in the previous or original assessment.®! It 
has been held that a reassessment is an independ¬ 
ent proceeding in itself.®® Although a de novo 
proceeding has been held to be unnecessary,®® it 
has also been said that a reassessment must be con¬ 
sidered a de novo proceeding.®® A new assessment 
may be a partial®® or an entire®® one. 

Essentials of jurisdiction to order reassessment 
are that a public improvement has been made, that 
an assessment has been imposed or attempted to 
have been imposed, and that payment for the im¬ 
provement has not been made.®^ 

What is not a reassessment. Although no au¬ 


thority is given by statute for a reassessment, where 
officers absolutely without authority attempt to make 
an assessment, a subsequent assessment by officers 
duly authorized cannot be regarded as a reassess¬ 
ment.®® An order that payment of part of the sum 
assessed within a specified time should be a dis¬ 
charge accompanied by a direction that the collec¬ 
tor should enforce the original assessment after 
that time does not amount to a reassessment.®® 

b. Validity 

The validity of reassesament statutes has been gen¬ 
erally upheld; where there is no constitutional Inhibition 
against retroactive legislation the retroactive nature of a 
reassessment statute does not affect the validity of the 
reassessment. 

The validity of reassessment statutes has been 
very generally upheld and the statutes declared con¬ 
stitutional.*^® The supreme court of the United 
States has held that statutes of this character vio¬ 
late no provision of the federal Constitution 
and state courts have held that the statutes are not 
objectionable as imposing a private tax.^® A stat- 


57. Or.—Hughes v. Portland, 100 P. 

942, 68 Or. 370. 

44 CJ. p 769 note 74, 
sa Or.—^Hughes r. Portland, supra. 
Statute not repealed 
Sections relating to reassessments 
in act providing for Issuance of lo¬ 
cal Improvement bonds by cities of 
first class were not repealed by act 
providing for payment of such bonds 
from special assessments for im¬ 
provements, in view of statutes ap¬ 
plicable to all cities, towns, and spe¬ 
cial assessments and section of later 
act preserving all rights of city and 
bondholder under existing law.—^Hen¬ 
ning V. City of Casper, 67 P.(8a 1264, 
60 Wyo. 1, rehearing denied 62 P.2d 
304, 50 Wyo. 1. 

59l U.S.—U. S. V. John K. & Cath¬ 
erine S. Mullen Benev. Corporation, 
CX;.A.Idaho, 63 F.2d 48. afllrmed 
John K. & Catherine S. Mullen 
Benev. Corporation v. U. S., 64 & 
Ot. 38. 290 U.S. 89, 78 L.Bd. 192. 
Idaho.—^Maguire v. Whlllock, 124 P. 
dd d48, 63 Idabo 680. 

6a 11.8.— U. 8. V. John K. & Cath¬ 
erine S, Mullen Benev. Corpora^ 
tion. C.C.A.Idaho, 68 F.2d 48. af¬ 
firmed John K. & Catherine S. Mul¬ 
len Benev. Corp. v. U. S., affirmed 
64 S.Ct. 38, 290 U.S. '89. 78 L..Fd. 
193. 

Idaho.—^Maguire v. Whlllock, 124 P. 
2d 248, 68 Idaho 630. 

Purpose of the two paragraphs of 
statute providing for reassessments 
in special or local improvement dis¬ 
tricts must be kept in mind, the first 
for correction of errors of law and 
the second for correction of factual 


defects, and hence the terms “cause, 
mistake or inadvertence'* as used in 
second paragraph may not be con¬ 
strued as referring to the defects 
covered by the first paragraph.—^Ma¬ 
guire V. Whlllock, supra. 

61. U.S.—U. 8. V. John K. & Cath¬ 
erine 8. Mullen Benev. Corpora¬ 
tion, C.C.A.Idaho, 63 F.3d 48, af¬ 
firmed John K. & Catherine S. Mul¬ 
len Benev. Corporation v. U. S., 54 
S.Ct. 38, 290 U.S. 89, 78 I..Ed. 193. 

Tex.—Uvalde Paving Co. v. Crabb, 
Civ.App., 7 S.W.2d 678, reversed on 
other grounds Crabb v. UvaJde 
Paving Co., Com.App., 23 S.W.2d 
800. 

62. Cal.—Cowart v. Union Paving 
Co., 14 P.'2d 764, 216 Cal. 876, 83 
A.Ii.B. 1185. 

Miss.—City of Lexington v. Wilson's 
Estate, 161 So. 164, 170 Miss. 282. 
Proceedings for reassessment in gen¬ 
eral see infra S 1554. 

63. Miss.—City of Lexingrton v. Wil¬ 
son’s Estate, 161 So. 164, 170 Miss. 
282. 

64. Wash.—Eggerth v. Spokane, 157 
P. 869, 91 Wash. 221. 

44 C.J. p 769 note 76. 

6a Or.—Beezley v. City of Astoria, 
269 P. 216, 126 Or. 177, 60 A.L.R. 
604. 

44 C.J. p 769 note 77. 

6a N.J.—Bergen v. State, 82 N-J. 
Law 490. 

44 C.J. p 769 note 78. 

67. Cal.—Cowart v. Union Paving 
Co., 14 P.2d 764, 216 Cal. 376, 88 
A.L.R. 1186. 

All JnrlsdlotloiLal facts, under stat- 
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ute authorizing reassessment where 
original assessment has been vacat¬ 
ed, must exist, and be as strictly ob¬ 
served as is required originally.— 
Olson V. City of Watertown, 282 N.W. 
289, 67 S.D. 363. 

6a Me.—Auburn v. Paul, 98 A. 289, 
118 Me. >207, Ann.CaB.1917E 136. 
6a Mass.—^Holt v. Somerville, 127 
Mass. 408. 

7a Cal.—Cowart v. Union Paving 
Co., 14 P.2d 764, 216 Cal. 875, 88 
A.L.R. 1185. 

K.Y.—Corpus Juzls quoted la In re 
Schenectady Sewer Assessment, 
286 N.T.S. 45'5. 472, 134 Mlsc. 810. 
Ohio.—^Robinson v. City of South 
Euclid, Com.Pl.. 68 N.E.2d 830, af¬ 
firmed 67 N.E.2d 327. 146 Ohio St. 
627. 

Or.—^Fisher v. City of Astoria, 269 P. 

853, 126 Or. 268, 60 A.L.R. 260. 

S.D.—Olson V. City of Watertowa 
232 N.W. 289, 67 S.D. 363. 

Tex.—Clark v. W. L. Pearson St Coo, 
39 S.W.2d 27, L21 Tex. 34. 

Wls.—State ex rel. Federal Paving 
Corporation v. Prudisch, 4 N.W. 
2d 144, 241 Wis. 69. 

44 CJ. p 769 notes 83, 84. 

Test of validity of reassessment, 
as in case of original assessment, is 
whether Improvement creates a spe¬ 
cial benefit to property assessed.— 
State ex rel. City of Huntington v. 
Heffley, 82 S.E.3d 456. 127 W.Ya. 264. 

71. U.S.—Schneider Granite Co. v. 
Gast Realty, etc., Co., Mo., 38 S. 
Ct. 125, 245 U.S. 288, 62 L.Ed. 292. 
44 C.J. p 770 note 85. 

7S. N.T.—Corpus Juris quoted In 
In re Schenectady Sewer Assess- 
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ute authorizing the levy of a reassessment to pay 
for improvements previously made, where the orig¬ 
inal assessment was invalid, has been held to be 
within the power conferred on the legislature by 
the constitution ‘^to vest the corporate authorities 
of cities, towns and villages with power to make 
local improvements by special assessment”'^3 

Retroactive effect. Unless retroactive legislation 
is prohibited by organic law,^^ reassessment statutes 
may be, and generally are, given a retroactive op¬ 
eration as to assessments originating prior to their 
passage,^ and may include in their terms assess¬ 
ments which have been set aside by the court as 
well as those which have not been passed on.^^ 
Other statutes, however, have been so construed as 
to limit by their provisions the power to make re¬ 
assessments to those which should be set aside or 
held illegal after the passage of the statutes.^^ 

Reassessment certificate. It has been held that 
where under the charter and general statutes a city 
has the power to fix interest within a maximum rate 
a reassessment certificate is not invalid because the 
interest rate is fixed at a rate lower than the maxi¬ 
mum.'^* 

§ 1544. Statutory Delegation of Authority 

statutory authority la Indlspenaablo to authorize a 
municipal corporation to reasseaa private property for Im- 
provementa; atatutaa authorizing reaaaeaamenta have 
been both atrictly and liberally conatrued. 

Statutory authority is indispensable to authorize 
a municipal corporation to reassess private prop¬ 
erty for improyements,^^ and, while there is some 
authority to the contrary,®® there is authority to the 
effect that the power to reassess need not be ex¬ 
pressly conferred but may be implied,®! and that the 


power is conferred by statutes providing that irregu¬ 
larities, if not jurisdictional, will not avoid any as¬ 
sessment,®® or making it the duty of the municipal 
authorities to make an assessment in accordance 
with the provisions of the statute authorizing it.®® 

According to some decisions statutes which au¬ 
thorize the reassessment and relevy of special tax¬ 
es on irregularities in the original proceedings are 
to be strictly construed as in derogation of indi¬ 
vidual rights;®* other decisions hold that these 
statutes are remedial in their nature and entitled to 
liberal construction.®® 

Continuing nature of power. The power con¬ 
ferred by reassessment statutes is very generally 
held to be a continuing power which is not ex¬ 
hausted by a single attempt to make a reassessment, 
but the council may continue to exercise the grant¬ 
ed power until a valid and enforceable assessment 
is made.®® Also, it has been held that, power be¬ 
ing conferred on the municipality to make a valid 
assessment of property benefited for an improve¬ 
ment, its power is not exhausted by a void or void¬ 
able attempt to exercise the power, but it may make 
a reassessment under the authority under which it 
originally proceeded;®^ and that, even when a city 
council has lost jurisdiction to act on an original 
assessment for benefits for land condemned for 
widening a street, it has power to order a new as¬ 
sessment where the statute prohibits it from aban¬ 
doning the proceedings after the entry of the inter¬ 
locutory decree in the condemnation proceedings.®® 
However, where a municipality has confirmed an 
assessment not void on the face of the proceedings, 
its authority is exhausted and it cannot proceed by 
supplemental action to a reassessment since there 
can be no occasion therefor.®® 


ment, 286 N.T.S. 456. 478. 1S4 Mlsc. 
810. 

44 C.J. p 770 note 88. 

7& Ill.—West Chlcagro Park Com’rs 
V. Sweet. 47 N.E. 738. 167 111. 826. 
7t Mo.—Gast Realty, etc., Co. v. 
Schneider. <246 S.W. 177. 296 Mo. 
687. 

44 C.J. p 770 note 9. 

Statutes authozlzliisr reassessmentB 
held not retroactive 
Tex.—Clark v. W. L. Pearson & Go.. 
Clv.App.. '26 S.W.2d 882, affirmed 
89 S.W.2d 27. 121 Tex. 84. 

7a. Or.—Plsher v. City of Astoria. 
<269 F. 853, 126 Or, 268, 60 A.L..R. 
260. 

44 G.J. p 771 note 10. 

7S. Minn.—In re Piedmont Ave. 
East. 61 N.W. ■678. 69 Minn. 622. 

77- N.T.—^Tlngue v. Port Chester, 4 
N.E. 626. 101 N.Tp 894. 


79. Tex.—Kerr v. Shambaugh. Civ. 
App., 86 S.W.2d 798. 

79. Mont.—Clark County v. City of 
Helena, *287 P. 164, 87 Mont. 800. 

44 C.J. p 770 note 97. 

Delegation of power to levy assess¬ 
ments see supra 9 1296. 

80. Ill.—Chicago V. Race. 99 N.E. 
924, -256 Ill. 209. 

44 C.J. p 770 note 98. 

81. Cal.—Stotts V. Meese. 178 P. 727, 
39 Cal.App. 334. 

44 CJ. p 770 notes 1-4. 

82. Cal.—Stotts V. Meese, supra. 

83. Cal.—Godber v. City of Pasa¬ 
dena, 278 P. 30. 206 Cal. 90—Cali¬ 
fornia Land Co. v. Town of Corte 
Madera, i27-6 P. 866. 97 Cal.App. 
893. 

44 C.J. p 770 note 2. 

8A Wls.—Bekkedal v. Vlroqua, 196 
N.W. 879, 197 N.W. 707. 188 Wls. 
176—Dean v. Charlton. >27 Wls. 622, 
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8B. Or.—Wagoner v. La Grande. 173 
P. 805, 89 Or. 192. 

44 C.J. p 770 note 7. 

86. Or.—^Hughes v. Portland. 100 P. 
942, 68 Or. 370. 

44 C.J. p 771 note 14. 

Completed contract 
Statute authorizing reassessment 
where assessment la invalid author¬ 
izes municipality, where contract 
has been completed, to continue to 
undertake to levy assessments on no¬ 
tice until assessment Is accomplish¬ 
ed.—City of Lexington v. Wilson's 
Estate, 161 So. 164, 170 Miss. 282. 

87. Wash.—State ▼. Seattle. 86 F. 
11, 42 Wash. 370. 

44 C.J. p 770 note 3. 

86. Cal.—S. M. Bernard Co. v. Los 
Angeles, 124 P. 88. 18 Cal.App. 626. 

89. Ala—^Huntsville v. Pulley, 66 
So. 406. 187 Ala 367. 
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§ 1545. Extent and JLrimits of Power to Re¬ 
assess 

a. In general 

b. Lade of power to make or authorize 

making of original assessment 

c. Irregularities in mode of procedure 

d. Failure to take steps essential to ac¬ 

quire jurisdiction 

e. Void contracts 

a. In General 

The power of a municipal corporation to make a re¬ 
assessment for local Improvements must be exercised in 
accordance with the statute conferring the power, and 
unless there Is some Inadequacy In the original assessment 
the power to reassess does not exist. 

The power of a municipal corporation to make a 
reassessment for local improvements cannot be ex¬ 
ercised on any ground or under any circumstances 
other than those enumerated by the statute con¬ 
ferring the power.*® The power to reassess has 
been held not to exist unless there is some inade¬ 
quacy in the original assessment,and where the 
original assessment was sufficient when made, al¬ 
though it later becomes insufficient, there is gen¬ 
erally no power to reassess.** 


Under some statutes a reassessment is permissible 
not only in cases where a valid assessment could 
have been made at the time it was attempted, but 
also in cases where such valid assessment could 
have been made at the time when the supreme court 
pronounced its judgment in reviewing the defec¬ 
tive assessment.** 

b. Lack of Power to Make or Authorize Mak¬ 
ing of Original Assessment 

Subject to the limitation that no reassessment can be 
authorized by the legislature or made by the municipal 
corporation where the legislature was without constitu¬ 
tional power to make or to authorize the making of the 
original assessment, as a general rule a reassessment 
may be made under proper statutory authorization, al¬ 
though there was an entire want of power in the munic¬ 
ipal corporation to levy the original assessment. 

Where the legislature was without constitutional 
power to authorize the original assessment, any at¬ 
tempted statutory authorization to reassess for the 
same improvement or proceedings had thereunder 
for reassessment is incffiectual and void.*^ Subject 
to this limitation, it has generally been held that a 
reassessment may be made under proper statutory 
authorization, although there was an entire want 
of power in the municipal corporation to levy the 
original assessment.** Likewise, subject to this 


90i Miss.—CUv of Lezlngrton v. 
. WilRon’s Estate, 151 So. 164, 170 
Miss. 282. 

N.Y.—In re Schenectady Sewer As¬ 
sessment, 236 N.Y.S. 456, 184 Misc. 
810. 

Okl.—City of New Cordell v. Man¬ 
sell, 36 P.2d 608, 169 Okl. 166. 

Tex.—Jones v. L. E. 'Whltham & Co., 
Clv.App., 37 S.W.2d 3i27, error re¬ 
fused. 

Wash.—^Rosenthal ▼. City of Tacoms, 
195 P.2d 103. 

44 C.J. p 771 nolo 16. 

3>oUnq.aeat and void assessments 

(1) Statute authorising correction 
and reassessment and rclovy of any 
special assessment whoso validity is 
questioned does not authorize reas¬ 
sessments to maJeo up for delinquent 
assensmentfl.—State ex rel. Truax v. 
Town of lilma, Mont., 193 P.3d 1008 
—School Diet. No. 1, Lewis and 
Clark County v. City of Helena, i387 
r. 161, 87 Mont. 300. 

(2) Under statute providing for 
assessment of lands in improvement 
districts in proportion to number of 
feet fronting thereon or included 
therein and In proportion to benefits 
received and for payment by cities 
from general fund of fair and equi¬ 
table proportion of cost of improve¬ 
ments for benefit of city property In 
districts, private property in im¬ 
provement district could not be reas¬ 
sessed to make up deficiency result¬ 
ing from void assessment of dty 


property in district or to make up 
deficiency for failure of street rail¬ 
roads to pay balance due under law¬ 
ful assessments against their prop¬ 
erty.—^Resmard v. City of Caldwell, 
42 P.^d 292, 55 Idaho 342. 

(8) Statute authorizing city coun¬ 
cils to make reassessments In cas¬ 
es of special assessments for lo¬ 
cal Improvements when such assess¬ 
ments have, through mistake or oth¬ 
er cause, failed to be sufficient to 
pay cost of Improvements does not 
provide for reassessment when the 
original assessment as made was suf¬ 
ficient to pay the costs of improve¬ 
ments but a deficiency has resulted 
due to failure of some property own¬ 
ers to pay assessments.—State ex 
rel. Johnson v. City of Dayton, 98 
P.2d 909, 200 Wash. 91. 

Bar of llmltatloiL 

A homo-rule city could not make 
paving reassessment against proper¬ 
ty abutting on paved street after 
collection of original assessment be¬ 
came barred by statute of limitations 
and nonsuit was taken on such 
ground In suit on such assessment.— 
City of Big Spring v. Tate, Tex.Clv. 
App., 162 S.W.2d 1066. 

91. Iowa.—Morrison v. Culver’s Es¬ 
tate, 248 N.W. (237, 216 Iowa 676. 
After legal assessment 

Taxing authorities cannot reassess 
special assessments after they have 
been legally assessed and where no 
objection has been made to method 
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and procedure adopted by taxing 
body In levying such special assess¬ 
ments.—^Village of Wlnside v. Brune, 
274 N.W. 213, 183 Neb. 80. 
madeqnacy shown 
Where through fault of city clerk 
the assessment roll standing as se¬ 
curity for payment of special or lo¬ 
cal improvement district bonds was 
inadequate, bondholder’s only ade¬ 
quate relief was to have the property 
In the district exclusive of lots sold 
for general taxes, reassessed for pay¬ 
ment of deficit with interest from 
the date of the maturity of the 
bondSd—Maguire v. Whillock, 1'24 P. 
2d 248. 63 Idaho 630. 

99. Wash.—Slate ex reL Johnson v. 
City of Dayton, 93 P.2d 909, 20i> 
Wash. 91—State v. City of Van¬ 
couver, 295 P. 947, 160 Wash. O'Sfi. 

93. N.J.—Phillips V. Longport, 100 
A. 192, 90 N.J.Law 212. 

44 C.J. p 771 note 18. 

94. Tex.—Jones v. L. E. Whitham & 
Co., Civ.App., 37 S.W.3d 827, error 
refused. 

44 C.J. p 774 note 7i2. 

96. Cal.—Cowart v. Union Paving 
Co., 14 P.2d 764, 216 Gal. 375, 88 
A.L.R. 1186. 

Mich.—Reliance Automobile & Sup¬ 
ply Co. v. City of Jackson, 921 N. 
W. 290, 944 Mich. 232. 

Or.—Fisher v. City of Astoria, 1869 
P. 853, 126 Or. 268, 60 A.L.R. 260. 
Tex—Corpus Juris quoted iu Jones 
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limitation, it has generally been held that, imder 
competent statutory authority, reassessments may 
be made, although the original assessments were 
made under unconstitutional statutes^^ or ordi¬ 
nances,*^ such as statutes®* or ordinances** held 
unconstitutional for failure to provide for notice 
to, or hearing of, the landowners, statutes which 
provided a system for assessing property which was 
unconstitutional and void,^ statutes unconstitutional 
as being local and special legislation,* statutes un¬ 
constitutional in so far as they related to the crea¬ 
tion, functions, powers, and compensation of the 
board of viewers,or statutes which failed to limit 
the amount which should be imposed on a landown¬ 
er to the actual benefits derived from the improve¬ 
ment;^ or where the municipality was incorpo¬ 
rated under an unconstitutional statute.® A re¬ 
assessment has been held to be authorized on the 
foregoing grounds where the statutes provide for 
reassessment when the assessment is set aside or 
declared void by any court® or whenever "by reason 
of any illegality*' any assessment shall be set aside.^ 
Nevertheless, since statutory authority for reas¬ 
sessment is necessary, as discussed supra § 1544, 
where the original assessment was held void because 
made tmder an unconstitutional statute, reassess¬ 
ment is not authorized by a statute authorizing a 
reassessment where there had been defects invali¬ 
dating a prior assessment;® such a statute, it has 


been said, contemplates a valid authority to make 
the original assessment* 

Ordinances void in whole or in p<urU The legis^ 
lature may by appropriate legislation authorize a re¬ 
assessment for work done under an ordinance which 
is absolutely void, and reassessments have been fre¬ 
quently sustained by the courts under legislation 
of this character.^® However, in accordance with 
well-settled general principles governing both as¬ 
sessments and reassessments, no power to make a 
reassessment exists, where the original assessment 
was made under a void ordinance, in the absence 
of statutory authorization.^^ 

c. Irregnlarities in Mode of Procedure 

Under most reassessment statutes a reassessment 
may be ordered where the original assessment Is void or 
defective for Irregularities In the mode of procedure. 

Under nearly all reassessment statutes, regard¬ 
less of differences in phraseology, a reassessment 
may be ordered where the original assessment is 
unenforceable because void or defective for irreg¬ 
ularities in the mode of procedure in making the 
assessment.!* 

This principle has been applied in a wide variety 
of circumstances, and has been held to authorize a 
reassessment where the board of assessment failed 
to assess against the lots, the damages arising from 
the alteration of the established g^ade of the street 


▼. Ij. EL Whltham & Co., 01v.App., 
37 S.W.Sd 327, 828, error refused. 
W.VcL—Sterling Nat. Bank & Trust 
Ca of New York v. Charleston 
Transit Co., 27 S.E.2d 256, 126 W. 
Va. 42. certiorari denied Charles¬ 
ton Transit Co. v. Sterling Nat. 
Bank & Trust Co. of New York, 
64 S.Ct. 619, 821 U.S. 777, 88 L.Ed. 
1071. 

44 C.J. p 778 note 44. 

TZie matter of remonstraiLce 
against a proposed work Is not a 
matter alTectlngr the right to reas¬ 
sessment—Cowart V. Union Paving 
Co.. 14 P.2d 764, 216 CaJ. 376, 83 A.K 
R. 1185—44 C.J. p 773 note 44 [a]. 

98. Or.—^Fisher v. City of Astoria, 
269 P. 863, 126 Or. 268, 60 A.LuR. 
260. 

44 C.J. p 774 note 68. 

97. Md.—^Baltimore v. Ulman, 80 A. 
48, 79 Md. 469, affirmed 17 S.Ct 
1001, 1«6 U.S. 719, 41 L.Ed. 1184. 

98. U.S.—Spencer v. Merchant, N. 
Y., 8 S.Ct 921, 126 U.S. 845. 81 Li. 
Ed. 763. 

44 C.J. p 774 note 60. 

99. Md.—Baltimore v. Ulman, 80 A. 
48, 79 Md. 469, affirmed 17 S.Ct 
1001, 165 U.S. 719, 41 L.Ed. 1184. 

1. Wash.—^Lewls v. Seattle, 69 P. 
893, 88 Wash. 689. 


8. Pa—Chester City v. Black, 19 A. 

276, 132 Pa. 568, 6 L..R.A. 802. 

3k Pa—^Donley v. Pittsburgh. 23 A. 

394, 147 Pa. 848, 30 Am.S.R. 738. 

44 C.J. P 774 note 64. 

4. N.J.—^Rlghter v. Newark, 46 N.J. 
Law 104. 

5. Pa.—Chester v. Pennell, 82 A. 
408, 169 Pa. 300. 

Wash.—State v. Ballard, 47 P. 970, 
16 Wash. 418. 

6. Wash.—State v. Ballard, supra. 

7. N.J.—State v. Elizabeth, 40 N.J. 
Law 278. 

8. Wls.—^Milwaukee Electric R., 
etc., Co. y. Shorewood, 193 N.W. 94, 
181 Wls. 312. 

44 C.J. p 774 note 70. 

9. Wls.—^Milwaukee Electric R., 
etc., Co. V. Shorewood, supra. 

10. Ill.—Woods V. Village of La- 
Grange Park, 266 Ill.App. 435. 

Tez.—^Eerr v. Shambaugh, Civ.App., 
86 S.W.2d 798. 

44 C.J. p 774 note 78. 

11. Okl.—City of Norman v. Mc- 
Glnley, 286 P. 3. 142 Okl. 216. 

44 C. J. P 774 note 77. 

12. Cal.—Cowart v. Union Paving 
Co., 14 P.2d 7>64, 216 Cal. 375— 
Brill y. City of Los Angeles, 289 
P. 850, 209 CaL 705. 
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Idaho.—Cozpiu jrozls cited la. Ma¬ 
guire y, Whlllock, 124 P.2d 248, 
253, 63 Idaho 630. 

Ill.—^Wlnnetka Park Dlst. v. Hop¬ 
kins, 20 N.E.2d 58. 371 Ill. 46. 
Kan.—Getty v. City of Syracuse, 281 
P. 888, 129 Kan. 106. 

S.D.—Olson V. City of Watertown, 
232 N.W. 289, 67 S.D. 863. 

Tez.—Gulf Bitullthlc Co. y. Scan- 
lan, Clv.App., 91 S.W.2d 814, error 
refused, certiorari denied Scanlan 
y. Gulf Bitullthlc Co., 67 S.Ct. 48, 
299 U.S. 582, 81 L.Ed. 429—Payne 
V. City of Perry ton, Civ.App., 48 
S.W.2d 497. 

44 C.J. p 771 note 19. 

If the work has been completed 
and the ezpease laoiuTed, even 
though the precedent steps have 
been Irregular and declared null and 
void, such a statute authorizes a mu¬ 
nicipality to pursue Its object to an 
accomplished end.—City of Lezmg< 
ton V. Wilson's Estate, 151 So. 164, 
170 Miss. 282. 

CoastltutLoiial provlsloa prohibit¬ 
ing eztra compensation to contrac¬ 
tors was Inapplicable, where city 
proposed to reassess property to cor¬ 
rect Irregularities.—Payne v. City ot 
Perryton, Tez.Clv.APP., 48 S.W.2a 
497. 
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improved;!* where the assessment commissioners' 
report was not accompanied, as required by statute, 
by a map showing the land damaged or benefited 
by street improvements where there was a fail¬ 
ure to fix the valuation of complainant's property 
in assessing a special tax for condemnation pro¬ 
ceedings where property not assessable was in¬ 
cluded in the assessment;!® where property which 
should have been assessed was omitted from the as¬ 
sessment ;!7 where the assessment exceeded the 
statutory limit;!* where the assessment was in ex¬ 
cess of benefits;!* where the owner of property 
assessed was incorrectly named ;** where there was 
a disregard of the requirements of the statutes that 
the work should be done by contract and that pro¬ 
posals for the work of improvement should be in¬ 
vited by advertisements in daily newspapers;*! 
where there was a failure to require the contract 
for the improvement to be let to the lowest bidder 
and give notice of such letting;** where there was 
a failure to describe,** or a defective or incorrect 
description of,*^ the property to be assessed; where 
some of the lots assessed were assessed en masse ;** 
where the assessment failed because no apportion¬ 
ment was provided for by the act under which it 
was made ;** where the resolution apportioning the 
amounts to be paid by the city and by the assess¬ 
ment district did not declare that the amounts were 
assessed as a just proportion of the amount award¬ 
ed by the juiy;*^ where the municipality failed 
properly to apportion the costs of the improve¬ 


ment;** where the assessment was invalid by rea¬ 
son of the blending of legal and illegal items of 
cost;** where the assessment was invalid because 
no estimate of the cost of the improvement had 
ever been made;** where the estimate was not 
made by the person named in the ordinance;®! 
where the estimate was irregular in not setting out 
the details sufficiently;** or where the order of ap¬ 
pointment of commissioners of assessment failed 
to recite that they were freeholders.** 

d. Failure to Take Steps Essential to Acquire 
Jurisdiction 

Under many, but not all, reassessment statutes a re¬ 
assessment may be made for a local Improvement al¬ 
though the original assessment was void because steps 
necessary to give the municipal council Jurisdiction of 
the subject matter were not taken. 

By the provisions of many statutes a reassess¬ 
ment may be made although the original assess¬ 
ment was void because steps necessary to give the 
municipal council jurisdiction of the subject matter 
were not taken.*^ The matter of obtaining a suf¬ 
ficient initial petition does not affect the right to re¬ 
assessment,** and it has been so held where the im¬ 
provement was made without the petition of prop¬ 
erty owners for the improvement required by stat¬ 
ute** or on a petition of property owners which 
lacked the required number of signatures.*^ Re¬ 
assessments have also been held to be authorized 
where there was a failure to create an assessment 
district** or properly to define the limits thereof,** 


13. Wls.—Sanderson v. Herman, 84 
N.W. 890. 86 N.W. 141. 108 Wls. 
662. 

14. N.J.—^Franklin Soc. for Home 
Bldpr. V. Haworth. 89 A. 773. 85 
J.Law 633. 

15. Mich.—Weber v. Detroit, 122 H. 
W. 670, 158 Mich. 149. 

la. Or.—^Fay v. Portland. 196 P. 
828. 99 Or. 490. 

Wash.—^Inner-Circle Property Co. v. 

Seattle. 126 P. 970. 69 Wash. 508. 
17. Ind.—Helm v. Wit*. 73 N.B. 846. 
36 Ind.App. 131. 

Ohio.—Uplngton v. Ovlatt. 24 Ohio 
St. 232. 

la Mich.—Corliss v. Highland 
Park. 98 N.W. 254. 610, 95 N.W. 
416. 132 Mloh. 152. 

19. Ohio.—Walsh v. Barron. 66 N.B. 

164. 61 Ohio St. 15. 76 Am.S.11. 354. 
ao. Tex.—Texas Bitullthic Co. v. 

Henry. Clv.App.. 197 S.W. 221. 

44 C.J. P 772 note 28. 

31. Mass.—Warren v. Boston St 
Com'rs. 72 N.EL 1022. 187 Mass. 
290. 

33. Wls.—Dean ▼. Borohsenlus. 80 
Wis. 236. 

44 CJ. P 772 note 80. 


sa Okl.—Oklahoma It. Co. v. Sev- 
erns Pav. Co, 170 P. 21*6, 67 Okl. 
206. 10 A,L..R. 167, followed in Ok¬ 
lahoma R. Co. V. Sevems Pav. Co., 
170 P. 220. 67 Okl. 211. 

24. Cal.—^Brlll v. City of Los An¬ 
geles. 289 P. 860, 209 Cal. 705. 
Wash.—Megary v. Town of Wood¬ 
land. 269 P. 829. 148 Wash. 660. 

44 C.J. P 772 note 82. 

83. Iowa.—Gill T. Patton. 91 N.W. 
004. 118 Iowa 88. 

26. Mich.—Brevoort v. Detroit. 24 
Mich. 322. 

37- Mich.—^mlth v. Detroit, 79 N. 
W. 808, 120 Mich. 572. 

8a Ky.—^Moss V. Andrews Asphalt 
Paving Co., 17 S.W.2d 256, 239 Ky. 
419. 

44 C-X P 772 note 36. 

Conrt; would iiot order reapportton- 
ment of cost of street Improvement 
because of improper apportionment 
whore complaining property owners’ 
share was leas than one dollar and 
fifty cents.—^Moss v. Andrews As¬ 
phalt Paving Co., supra. 

29. N.J.—Slate V. Plainfield. 38 N.X 
Law 93. 


I sa Kan.—^Bmporla v. Bates. 16 Kan. 

I 496. 

31. Ill.—^Markley v. Chicago. 60 N. 
H. 512. 190 Ill. 276. 

sa Kan.—^Manley v, Emlen. 27 P. 
844, 46 Kan. 655. 

3a N.X—^Brewer v. Elizabeth, 49 A. 

480. 66 N.XLaw 547. 

34- Cal—Cowart v. Union Paving 
Co.. 14 P.2d 764, 216 Cal. 875, 86 A. 
L.R. 1186. 

S.D.—Olson v. City of Watertown. 

233 N.W. 289. 67 S.D. 863. 

44 C.X p 778 note 45. 

35. Cal.—Cowart v. Union Paving 
Co.. 14 P.2d 764. 216 Cal. 375. 88 
A.L.R. 1186. 

sa Minn.—State v. Ramsey County 
Dlst Ct. 106 N.W. 306. 97 Minn. 
147. 

44 C.X p 773 note 46. 

37. Kan.—^Kansas City v. Silver, 85 
P. 805. 74 Kan. 851. 

Or.—Nottage v. Portlend, 58 P. 883. 

35 Or. 539. 76 Am.S.R. 613. 
sa N.D.—^Kvello V. Lisbon. 164 N. 
W. 306, 88 N.D. 71. 

Or.—Wagoner v. La Orondc. 178 P. 
805. 89 Or. 192. 

sa Wash.—Triangle Traders t. 
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or where the notice required by statute was not 
given.**® Reassessments under the circumstances 
enumerated have been held to be authorized by 
statutes authorizing a reassessment when the orig¬ 
inal assessment has been set aside "for any cause 
whatever or if, for any cause, the original pro¬ 
ceeding proved defective or if an assessment 
be declared void because the proceedings of the 
council were “defective, irregular, or void, includ¬ 
ing among other things the want of jurisdiction 
or if the municipality levied an assessment which 
is informal, illegal, irregular, or void for want of 
sufficient authority to make or levy it, or “for any 
cause whatever.”^^ 

On the other hand, at least as against a munici¬ 
pality, it has been held that jurisdictional matters 
omitted in the original assessment proceedings can¬ 
not be remedied by a reassessment,^® so that where 
the original assessment is void a municipality is 
precluded from making a reassessment.^® It has 
also been held that a statute providing that, if a 
special assessment shall be set aside or be invalid 
in whole or in part, the council may cause a new 
assessment to be made in the manner provided in 
the original assessment, which shall have the same 
force and effect as the original assessment, con¬ 
fers no right to make the reassessment where the 
original proceedings were void for want of juris¬ 
diction.^^ 

e. Void Contracts 

Under proper statutory authorization a reassessment 
may be had where the original assessment has been set 


aside because the contract under which the Improvement 
was made Is for any reason void. 

Under proper statutory authorization a reassess¬ 
ment may be had where the original assessment 
has been set aside or annulled because the contract 
under which the improvement was made is for any 
reason void.^® The contract does not require vali¬ 
dation, if such a thing were possible, in order that 
a reassessment may be valid.*® The power has been 
held to be properly exercised under statutes or char¬ 
ters authorizing a reassessment where the original 
assessment is “for any cause whatever” set aside 
or declared void,®® where the assessment has been 
“set aside, annulled, or declared void, etc.,”®i and 
whenever, by reason of an alleged nonconformity to 
any law or ordinance or by reason of any omission 
or irregularity, the special tax or assessment is ei¬ 
ther invalid or its validity is questioned.®® A re¬ 
assessment is authorized where the statute provides 
that the city authorities “shall” proceed to make a 
new assessment when the original assessment is in¬ 
valid because the work has been done without “au¬ 
thority of law."®® 

§ 1546. Property Liable on Reassessment 

In making a reassessment for a local Improvement, 
the Imposition may be on the same property, or on part of 
the same property, or It may Include other property. 

Without mentioning any particular statutory pro¬ 
vision as a basis therefor, it has been held that 
in making a reassessment for a local improvement 
the imposition may be either on the same proper¬ 
ty,®* or on part of the same property,®® or it may 
include other property.®® It has been held that, if 


Bremerton. 154 P. 188. 89 Wash. 
214. 

44 C.J. p 773 note 49. 

4a Or.—Phipps V. Medford, 156 P. 

787, 168 P. 666. 81 Or. 119. 

44 C. J. p 773 note 50. 

41. Wash.—Triangle Traders v. 
Bremerton, 154 P. 193. 89 Wash. 
214. 

44 C.J. p 773 note 51. 

4a Minn.—State v. Ramsey County 
DlsL Ct., 106 N.W. 306, 97 Minn. 
147. 

Plirase ‘*any oanse” in act provid¬ 
ing for reassessment, where im¬ 
provement assessment is void or un¬ 
enforceable for any cause, includes 
Jurisdictional defecta—Cowart v. 
Union Paving Co., 14 P.2d 764, 216 
Cal. 876, 88 A.L.R. 1186. 

43. Neb.—^Wiese v. South Omaha, 
160 N.W. 890. 100 Neb. 492. 

4a‘ Ran.—Kansas City v. Silver. 85 
P. 806, 74 Kan. ,851. 

46. 'Ohio.—Swlgart v. City of Bar^ 
berton, App., 51 N.B.2d 419. 

44 G.J. p 773 note 46 [a]. 


46. Ohio.—Swlgart v. City of Bar¬ 
berton, supra. 

Pallnre to flle estimate 
Where estimates for proposed im¬ 
provement were not on file in office 
of director of public service when 
city council adopted resolution de¬ 
claring such Improvement necessary, 
special assessment for Improvement 
was void and assessment could not 
be validated by reassessment.—Swl¬ 
gart V. City of Barberton, supra. 

47. Okl.—City of New Cordell v. 
Mansell. 36 P.2d 508, 169 Okl. 166. 

44 C.J. p 773 note 56. 

City oounell was divested of Jnrls- 
(UctloBL In pavement proceedings 
when owners of majority in area of 
property In pavement district filed 
written protests, and therefore re¬ 
assessment of benefits was unautho]> 
ized.—City of New Cordell v. Man¬ 
sell. supra. 

4a Wla.—State ex rel. Federal Pav¬ 
ing Corporation v. Prudlsch, 4 N. 
W.2d 144, 241 Wls. 59. 

44 aJ. p 776 note 78. 

49. Wls^—Cawker v. Central Bltu- 
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lithle Pav. Co., IIS N.W. 410, 133 
Wls. 29. 

SOL Minn.—State t. Blue Barth 
County Diet. Ct., 113 N.W. $97, 114 
N.W. $64, 102 Minn. 482. 

51. Or.—Wagoner v. La Grande, 173 
P. 805. 89 Or. 192. 

62. Iowa.—Tuttle v. Polk, 60 N.W. 
38, 84 Iowa 12. 

63. Wls.—Cawker v. Central Bitu- 
lithio Pav. Co., 118 N.W. 419, 133 
Wls. 29. 

54. Ohio.—^Raymond v. Cleveland, 
42 Ohio St 522. 

55. Ohio.-^Raymond v. Cleveland, 
supra. 

Or.—Beezley v. City of Astoria, 269 
P. 216, 126 Or. 177, 60 A.L.R. 604. 

sa Ohio.—^Raymond v. Cleveland. 

42 Ohio St. 522. 

Enlarged district 

Under the statutory provisions in 
some Jurisdictions governing reas¬ 
sessment proceedings, the munici¬ 
pality on making a reassessment 
may establish a new district and in¬ 
clude In its boundaries all property 
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the validity of the reassessment can be questioned 
because the original ordinance limited the assess¬ 
ment to contiguous property while the reassessment 
ordinance provides for an assessment on all prop¬ 
erty benefited, such objection would be available 
only to an owner whose property was not included 
in the terms of the original ordinance.^^ 

If the assessment is set aside as to one lot only, 
the other lots benefited may be reassessed provided 
the aggregate sum so assessed against any lot does 
not exceed its proportionate share of the benefits.^^ 

Deficiency caused by assessing property not lic^ 
hie. Where property assessed for a local improve¬ 
ment was found not subject to assessment because 
not benefited, other property in the district is sub¬ 
ject to further assessment to make up the deficiency 
caused thereby.59 

Clhonge of ownership of property. Alienation of 
the property assessed between the time of the ad¬ 
judication of the invalidity of the original assess¬ 
ment and the reassessment does not affect the lia¬ 
bility of the property to the operation of the reas¬ 
sessment.®® 

§ 1547. Particular Acts or Omissions Affect¬ 
ing Reassessments 
a Agreements between municipality and 
property owners 

b. Payment of invalid assessment 
€. Sale of property to satisfy original as¬ 
sessment 

a Agreements between Municipality and Prop¬ 
erty Owners 

An agreement by a municipal corporation not to ae- 


•ees property If the owner would accept nominal dam¬ 
ages, carried Into effect by Judgment In condemnation 
proceedings, precludes the municipality from assessing 
the property as omitted property. 

Where an agreement by the municipal corpora¬ 
tion not to assess property if the owner would ac¬ 
cept judgment for nominal damages was carried 
into effect by judgment in condemnation proceed¬ 
ings, the municipality is precluded on the principle 
of res judicata from assessing the property as omit¬ 
ted property.®! 

b. Payment of Invalid Assessment 

In the absence of a statute to the contrary, the fact 
that a property owner has paid an Invalid assessment 
will not, on Its being set aside, relieve him from liability 
on a reassessment for a greater amount, at least to the 
extent of the difference between the two assessments. 

It is competent for the legislature to provide in a 
statute authorizing reassessments that owners who 
have voluntarily paid the invalid assessments in full 
shall be exempt from reassessment.®^ Independ¬ 
ently of any such legislation, while there is some 
authority to the contrary,®® the general rule is that 
the fact that a property owner has paid an inval¬ 
id assessment will not, on its being set aside, re¬ 
lieve him from liability on a reassessment for a 
greater amount, at least to the extent of the differ¬ 
ence between the two assessments;®^ the munici¬ 
pality, it has been said, is not estopped by accept¬ 
ing such payment to collect a greater sum than the 
amount so paid where it does not appear that the 
original assessment is equal to the full benefit the 
property may receive.®® Nevertheless, in collecting 
the amount of the reassessment, the amount paid 
on the original assessment must be refunded®® or 
credited on the new assessment.®'^ 


boncfllod by tho Improvomczit wheth¬ 
er or not embraced within the origi¬ 
nal district.—Cowart v. Union Pav¬ 
ing Co., 14 P.2d 764, 216 Cal. 376, 83 
A.L.R. 1185—44 G.J. p 775 note 89. 

57. Ill.—^Farrell v. West Chicago 
Park Com’rs, 66 N.B. 325, 182 Ill. 
260, afllrmcd 21 S.CL 609. 646, 181 
U.S. 404, 46 L.Ed. 916, 924. 

5a. Minn.—State v. Ramsey County 
Dlst. Ct.. 79 N.W. 971, 77 Minn. 
248. 

59. Wash.—Inner-Circle Property 

Co. V. Seattle, 125 P. 970, 69 Wash. 
508. 

60. Tex.—^Booth v. Uvalde Rode As¬ 
phalt Co., Olv.App., 29>6 S.W. 845. 

44 C.J. p 775 note 93. 

Sale before ooxreotloi& proceedings 
Where, however, abutting property 
owners sold property to purchaser 

63 C.J.S.—86 


who recorded deed before commence¬ 
ment of proceedings for corre’etton of 
ordinance respecting paving nssoss- 
ment against property, and purchas¬ 
er was not a party to correction pro¬ 
ceedings, such proceedings were not 
binding on purchaser, ospoclally 
where there was no completed paving 
lien against property when it was 
bought hy purchaser.—Scanlan v. 
Continental Inv. Co., TexClv.App. 
142 S.W.2d 432, error dismissed. 
Judgment correct. 

61. Wash.—In re Patterson, 167 P. 
924, 98 Wash. 334. 

Exempting properly from assess¬ 
ment seo supra S 1378. 

691 Moss.—^Warren v. Boston St. 
Com'rs, 72 N.E. 1023, 187 Mass. 
290. 

63. Pa.—^Pittsburg v. Logan, 30 A. 

1017, 166 Pa. 516. 

44 aJ. p 776 note 98. 
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6IL Ill.—^Freeport St, R. Co. ▼. Free¬ 
port, 38 N'.E. 137, 161 111. 461. 

44 C.J. p 776 note 99. 

Xa iTew Jersey 

(1) The text rule has been applied. 
—Rnyonne v. Morris, 38 A. 819, 61 N. 
J.Law 127. 

(2) However, It has also been held 
that, where a property owner has 
voluntarily paid an assessmont 
which has been accepted by the city, 
the party so paying la not subjoot to 
further reassessment—State v. 
Bergen, 30 N.J.Law 307, affirmed 82 
N.J.Law 490. 

65. Ill.—^Freeport St R. Co. v. Free¬ 
port, 38 H.E. 137, 161 Ill. 451. 

66. Ill.—Freeport St. R. Co. v. Free¬ 
port, supra. 

N.J.—^Bayonne v. Morris, 38 A. 819, 
61 N.J.Law 127. 

67. Wash.—^In ro Hhib«holo Ave., 
162 P. 1010, 94 Wash. 583. 

44 C.J. P 776 note 2. 
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Right fa reassess parties not paying. The fact 
that some of the property owners have paid the 
amount assessed against them under an assessment 
subsequently declared invalid does not affect the 
right of the municipal corporation to reassess for 
the improvement the property of those who made 
no payment under the original assessment^^^ es¬ 
pecially where the assessment was declared void at 
the suit of such property owners.®® Likewise, they 
may not complain that they are required to pay a 
higher tax than those who paid the invalid assess¬ 
ment where the only party affected is the city and 
the assessment of the parties complaining is not in¬ 
creased or diminished.?® 

c. Sale of Property to Satisfy Origmal Assess¬ 
ment 

Ordinarily no reassessment for Improvements may be 
made against property sold therefor under the original 
assessment. 

While there is some authority to the contrary,?^ 
it has been held that no reassessment for improve¬ 
ments can be made against property sold therefor 
under an invalid assessment, and the proceeds paid 
to the municipal corporationand hence a subse¬ 
quent reassessment to. the true owner and sale 
thereimder to the purchaser after refunding the 
money at the first sale is void,?® and an injunction 
will be granted to restrain the subsequent sale.?^ 
There may, however, be a reassessment where the 
mayor at the first sale, without authority, bid in the 
property, since the transaction did not extinguish 
the claim of the municipality.?® 

Contract right. Under the terms of special as¬ 
sessment bonds limiting their payment to the spe¬ 
cial assessment fund created for the purpose, when 


it shall have been collected, the holders of such 
bonds have been held to have no contract right to 
have lots, once sold for the original assessment, re¬ 
assessed in case of a deficiency in the amount raised 
by the original assessment.?® 

§ 1548. Judgment Declaring Original Assess¬ 
ment Invalid 

Judgments or decrees setting aside an original as¬ 
sessment for a public Improvement do not operate as a 
bar to the right of a municipal corporation to make a 
reassessment for the same Improvement under compe¬ 
tent legislation. 

Judgments or decrees holding assessments invalid 
do not operate as a bar to the right of a municipal 
corporation to make a reassessment for the same 
improvement under competent legislation.?? That 
decision stands only on the law and facts then ob¬ 
taining,?® ahd is not affected by statutes authorizing 
a reassessment for the same improvement.?® The 
old assessment is superseded by the reassessment.®® 
If the rule were otherwise, statutory provisions au¬ 
thorizing reassessments where assessments are held 
invalid would be meaningless®^ and nugatory.®^ 
Considering this question from a different stand¬ 
point, it has been held that reassessments should 
not be disturbed because prior assessments for the 
same improvement have been declared void by a 
judicial tribunal, since under these circumstances 
there are no grounds to suppose that the original 
assessment would ever trouble the property hold¬ 
ers.®® Nevertheless, it has been held that a judg¬ 
ment in condemnation proceedings finding certain 
property to be damaged and therefore nonassessable 
is a final adjudication of that fact, and such prop¬ 
erty cannot be subjected to a reassessment.®* 


6& Ga.—^Bacon y. Savannah, 81 S. 

B. 127. 106 Ga. <62. 

44 aj. p 776 note 8. 

69. Ga—^Bacon v. Savannah. 81 S.B. 
127. 105 Ga. 62. 

m Ill.—Davis V. Litchfield, 40 N.B. 
854, 166 in. 884. 

71. Wash.—Tacoma Land Co. v. Tar 
coma, 44 P. 106. 14 Wash. 700. 

72. N.D .—Budge v. Grand Forks. 47 
K.W. 390, 1 N.D. 809, 10 L.R.A. 
165. 

44 aJ. P 776 note 7. 

TSL Or.—^Dowell v. Portland, 10 P. 
808, 13 Or. 248. 

74. Or.—^Dowell v. Portland, supra. 

78l Or.—Curtis v. Tillamook City, 
171 P. 674, 172 P. 122, 88 Or. 448. 

76, n.S.—^Municipal Investors Ass’n 
V. City of Birmingham, Mloh., 62 
S.Ct. 976. 816 n.& 168, 86 L.BId. 
1841. 


77. Cal.—Cowart v. Union Paving 
Co., 14 P.2d 764, 216 Cal. 375, 88 
A.L.R. 1186. 

! Ill.—^Wlnnelka Park Dist. v. Hop¬ 
kins, 20 N.E.2d 58, 871 Ill. 46— 
City of Ottawa v. Hulse, 163 N.F. 
686, 382 Ill. 286. 

Wyo.—Henning v. City of Casper, 67 
P.2d 1264. 60 Wyo. 1, rehearing 
denied 62 P.2d 304, 60 Wyo. 1. 

44 C.J. P 77*6 note 12. 

As a condition precedent to reassess¬ 
ment see infra | 1650. 

Statatoiy reasses8xiieD.t 
Direction of reassessment by Judg¬ 
ment decreeing street Improvement 
assessment void is required by stat¬ 
ute.—California Land Co. v. Town of 
Gorte MaAera, 276 P. 866, 97 CalAipp. 
893. 

Consent Jadgmsnt, decreeing that 
assessments were invalid and re¬ 
straining collection of assessments 
''theretofore" made, did not prohibit 
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reassessments.—Clark v. W. L. Pear¬ 
son & Co., Civ.App., 26 S.W.2d 382, 
affirmed 39 S.W.2d 27, 121 Tex. 34. 

78: Wash.-^Ea8t Hoqulam Co. v. 
Hoquiam, 166 P. 754, 90 Wash. 210, 
217. 

44 C.J. p 777 note 18. 

79- Kan.—^Emporia v. Bates, 16 Kan 
496. 

sa Wash.—Johnson ▼. Seattle, 102 
P. 448, 63 Wash. 564. 

44 C.J. p 777 note 16. 

81. Or.—Gardner v, Portland, 187 
P. 306, 96 Or. 378. 

88. Kan.—Shepherd v. Kansas City, 
106 P. 631, 81 Kan. 869. 

83. Keji .—^Parker v. Atchison, 80 P. 
20, 48 Kan. 574. 

44 C.J. p 777 note 18. 

84. Wash.—Hapgood v. Seattle, 126 
P. 966, 69 Wash. 497. 
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Entry of judgment. Where a’statute authorizes 
a reassessment when the original assessment has 
been declared void, a decision declaring an assess¬ 
ment void justifies a reassessment, although no 
judgment was entered on the decision.86 

Correctness of judgment. Where an assessment 
has been only adjudged illegal, a reassessment may 
be made regardless of the correctness of the judg¬ 
ment*® 

§ 1549. For Whom Reassessment Made 

Under statutory authorization a reassessment may be 
made for the benefit of purchasers of delinquency certi¬ 
ficates, or for purchasers at tax sales, or for holders of 
special assessment bonds; under some circumstances a 
reassessment may be made for the benefit of a contractor 
who has made an Improvement In good faith. 

Where an improvement has been made in good 
faith by a contractor under authority of a munici¬ 
pal corporation acting within its lawful powers, 
although illegally exercised in the first instance, and 
the value of the property assessed has been en¬ 
hanced by the improvement, the contractor is en¬ 
titled to the benefit of a reassessment.*^ Where 
the original assessment has been set aside by the 
court because of defects in the ordinance, which 
may be corrected by amendment, and the munici¬ 
pality refuses to make a new assessment or to pay 
for the improvement, although enjoying its bene¬ 
fits, the contractor may compel the municipality to 
levy a new assessment to pay for the improve¬ 
ment.** On the other hand, where the assessment 
has been declared invalid by reason of the con¬ 
tractor's failure to perform the work in accord¬ 
ance with the terms of the contract, a reassess¬ 
ment in his favor should not be made.** 

Purchasers of delinquency certificates. Under a 
statute authorizing the issuance and sale of delin¬ 
quency certificates for payment for local improve¬ 
ments,** and giving purchasers thereof a lien,*i 
they are subrogated to the rights of the city** 
and a reassessment can be made for their benefit 
against state property;** and this is true, although 
there can be no lien against such properly.*^ 

Purchasers at tax sale. In the absence of ex¬ 


press statutory authorization there can be no re¬ 
assessment for the benefit of a purchaser of prop¬ 
erty sold to satisfy an assessment for local im¬ 
provements where the assessment was void.*® 

§ 1550. Conditions Precedent to Reassess¬ 
ment 

a. In general 

b. Disposition of original assessment 

a. In General 

Where, In order to authorize a reassesament, It It 
essential that the original assessment shall, as a matter 
of law, be Invalid and unenforceable, the existence of 
such fact must be established, and a further showing 
that there has been substantial compliance with the orig¬ 
inal contract for the improvement may be necessary. 

Where, in order to authorize a reassessment, it 
is essential that the original assessment shall, as a 
matter of law, be invalid and unenforceable, the ex¬ 
istence of this fact must be established.*® Where 
a reassessment of property for benefits from im¬ 
provements made is sought, a further essential may 
be a showing that the original contract for the im¬ 
provement has been substantially complied with 
and the improvement made in substantial accord 
with the contract and the proceedings authorizing 
it.*7 

Appearance before assessment board. Under a 
statute relating to the assessment of property for 
street improvements, and providing that the owner 
may appear before the board of public works and 
be heard, and that after the hearing the board 
shall sustain or modify the prima facie assessment 
by confirming it as to any or all of such property 
according to the benefit received, appearance be¬ 
fore the board is necessary before one challenging 
the assessment roll is entitled to have appraisers 
appointed on petition to the court for a reassess¬ 
ment.®* 

b. Disposition of Original Assessment 

(1) In general 

(2) Assessment declared void or set 

aside in part 


sa. Wash.—Tounff v. Tacoma, 71 F. 
742, 31 Wash. 163. 

86. Iowa.—^Martin v. Oskaloosa, 102 
K.W. 629, 126 Iowa 680. 3 Ann. 
Cas. 661. 

87. Tex.—Booth V. UvaJde Rock As¬ 
phalt Co., Clv.App., 296 S.W. 346. 

Wash.—Phillips V. Olympia, 67 P. 
347, 21 Wash. 163. 

88. Ill.—^People V. Pontiac, '66 N.H. 
1114, 185 Ill. 437—Freeport St. R. 
Co. V. P^eport, 38 K.S. i87, 161 
la 461. 


88. Iowa.—Crawford v. Mason, 98 
N.W. 796, 123 Iowa 801. 

90. Wash.—^In re Reassessment of 
Second School Addition, 187 P. 
1092, 110 Wash. 104. 

91. Wash.—^In re Reassessment of 
Second School Addition, supra. 

92. Wash.—^In re Reassessment of 
Second School Addition, supra. 

aSL Wash.—In re Reassessment of 
Second School Addition, supra. 
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94. Wash.—^In re Reassessment of 
Second School Addition, supra. 

44 C.J. p 777 note 27. 

95. Or.—Evans v. Meridian Inv., 
etc., Co., 163 P. 1165, 84 Or. 246. 

44 C.J- P 777 note 29. 

96. Wash.—Spokane v. Securities 
Sav. Soc., 89 P. 466, 46 Wash. 150. 

44 C.J. P 777 note 32. 

97. Or.—^Hughes v. Portland, 100 P. 
942, 63 Or. 370. 

98. Ind.—^Huntington v. Bucher, 92 
K.E. 124, 46 Ind.App. 208. 
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(1) In General 

Before a reaseeaement may be made It la eaaentlal 
that dlapoeltion ahaM have been made of the original 
aaaesament In the manner provided for by statute. 

Before a reassessment may be made it is essen¬ 
tial that a disposition of the original assessment 
shall have been made in the manner provided for 
by statute,®® some statutes requiring that the pro¬ 
ceedings shall have been set aside or annulled by 
a court of competent jurisdiction^ or that the coun¬ 
cil shall have been in doubt as to its validity,® oth¬ 
ers that a final judgment must have been rendered 
declaring the original assessment invalid® or deny¬ 
ing judgment on it,^ and still others that the invalid¬ 
ity of the original assessment shall have been estab¬ 
lished either by action of the municipal council an¬ 
nulling it® or by the judgment of some court of 
competent jurisdiction setting it aside.® Under 
statutes of this character, where a judgment has 
been rendered annulling an assessment, an ordi¬ 
nance annulling the assessment is not necessary 
to enable the municipality to make a reassessment.^ 

It has been held that a reassessment is authorized 
where a confirmation judgment is annulled by judg¬ 
ment of the supreme court whether or not it was 
remanded,® and where the ordinance under which 
the work was done has been held defective by the 
supreme court, but not void, and the original peti¬ 
tion dismissed.® So also a judgment declaring an 
assessment invalid authorizes a reassessment, al¬ 
though the time for appeal has not expired, where 
the appeal was abandoned by the making of an ap¬ 
plication for a new assessment.^® On the other 
hand, where a judgment on a special assessment 
was reversed and remanded for further proof to 
uphold the- validity of the ordinance under which 
the improvement was made, the judgment was not 
such a final disposition of the case as authorized 
or required a special assessment.il An order of 


court refusing judgment and order of sale for a de¬ 
linquent special assessment has been held not to be a 
setting aside of the assessment within a provision 
authorizing a new assessment when the original 
assessment has been set aside by the court.i® a 
decision as to the invali^ty of a street assessment 
made on appeal from a judgment of foreclosure by 
which the judgment was reversed and a new trial 
awarded has the legal effect of vacating the judg¬ 
ment and leaving the case standing for trial in the 
trial court, and a reassessment prior to a dismissal 
or other final. disposition of the cause so pending 
in the trial court is invalid.!® 

Character of proceedings in which assessment ad¬ 
judged invalid. Where a statute authorizes a re¬ 
assessment when the original assessment has been 
declared void by any court either directly or by 
virtue of any decision of such court, a direct pro¬ 
ceeding for the purpose of adjudicating its invalid¬ 
ity is not indispensable,!^ but it will be sufficient that 
the invalidity of the original assessment be estab¬ 
lished either directly!® or by virtue of any decision 
of any court under the statutes of the state.!® Ac¬ 
cordingly, a reassessment may be made without the 
validity of the particular assessment in question 
having been directly adjudicated by virtue of de¬ 
cisions holding unconstitutional a statute providing 
for the incorporation of the municipality levying 
the assessment,!*^ or decisions holding illegal as¬ 
sessments levied in the same manner as the one 
complained of.!® In order to authorize a reas¬ 
sessment of any particular lot it is not necessary 
that its invalidity should have been directly adjudi¬ 
cated, but it will be sufficient if the illegality of the 
assessment has been declared in litigation involving 
other lots.!® 

Disposition by council. By virtue of some stat¬ 
utes the municipal council may, on determining the 

la. HL—^Doremufl v. Chicago, 72 N. 
B, 403, 212 Ill. 613. 

13. Cal.—Wes tall v. Altschul, 58 P- 
458, 126 Gal. 164. 

14. Wash.—State v. Ballard, 47 P. 
970. 16 Wash. 418. 

44 C.J. p 778 note 62. 

15. Wash.—^Hapgood v. Seattle, 125 
P. 965, 69 Wash. 497—«tate v. Bal¬ 
lard. 47 P. 970. 16 Wash. 418. 

16. Wash.—^Hapgood v. Seattlo. 125 
P. 966. 69 Wash. 497—State v. 
Ballard, 47 P. 970, 16 Wash. 418. 

17. Wash.—State v. Ballard, supra 

18. Wash.—^Tumwater v. Plx, 61 P 
853, 18 Wash. 153. 

19. Wash.—^Young v. Tacoma, 71 P. 
742, 31 Wash. 153—^Port Angeles v 
Laurldsen, 66 P. 403, 26 Wash. 163. 


99. Ill.—^Murray v. Chicago, 61 N.E. 

654, 175 Ill. 340. 

44 C.J. p 778 note 37. 
li' Or.—Bhighes v. Portland, 100 P. 
942, 63 Or. 370. 

8. Or.—Hughes v. Portland, supra. 
3 l Cal.—Westall v. Altschul, 68 P. 

458, 126 Cal. 164. 

44 aj. p 778 note 40. 

4 . Minn.—St Paul v. Mullen, 6 N. 

W. 424, 17 Minn. 78. 

8k in.—Chicago V. Race, 99 N.E. 

924, 266 Ill. 209. 

44 C.J. p 778 note 42. 

6L Ill.—Murray v. Chicago, 61 NJB. 

664. 176 Ill. 840. 

44 C.J. p 778 note 48. 

7- Ill.—Chicago V. Willoughby. 94 
H.E. 618, 249 III 249. 


What constitiites annulment of as¬ 
sessment 

Judgment dismissing petition for 
confirmation of original assessment 
for local improvements constituted 
annulment of assessment sufilclent 
to authorize new assessment—^Vil¬ 
lage of Beverly v. Schasrr, 183 N.E. 
26, 350 Ill. 178. 

a HI.—Gorton v. Chicago, 66 H.E. 
641, 201 Ill. 534. 

a Ill.—^Noyes v. Chicago, 76 N.H. 
807, 218 Ill. 46—Goodrich v. Chi¬ 
cago, 75 N.E. 805, 218 Ill. 18. 

la Cal.—^Hornung v. McCarthy, 68 
P. 803, 126 Cal. 17. 

11. .Ill.—Holden v. Chicago, 72 N.H. 
435, 212 Ill. 289. 
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invalidity of the assessment, make a reassessment.^^ 
When this is the case, the power of the council does 
not depend on the fact that a court has declared, 
or 'rendered, void the original assessments^ So, 
where the council is vested with this power, no for¬ 
mal order disposing of the original assessment is 
necessary ;S2 but it will be sufiScient for the pur¬ 
poses of a reassessment to pass an ordinance aban¬ 
doning the original assessment proceedings after 
protest has been filed.^^ 

Waiver and estoppel. Pendency of the original 
assessment proceeding at the time a new assessment 
was confirmed is a defense which should be inter¬ 
posed in the proceeding to confirm the new assess¬ 
ment,^^ and comes too late when urged as a de¬ 
fense to the application for judgment of sale for the 
new assessments^ One who obtained a reversal, as 
to his property, of a judgment confirming an as¬ 
sessment cannot complain of a judgment confirm¬ 
ing a second assessment, on the ground that the 
court rendering it acted without jurisdiction in set¬ 
ting aside the firsts® Property owners are estopped 
to claim, for the purpose of defeating a reassess¬ 
ment, that the original assessment was not formally 
set aside by the court, where the original assess¬ 
ment was cither set aside by the court at the in¬ 
stance of the owners or the amount of the assess¬ 
ment was refunded to them by the city and ac¬ 
cepted by them on the concession of both parties 
that the assessment was void.27 

(2) Assessment Declared Void or Set Aside 
in Part 

Under some statutes authorizing a reassessment 
whenever an assessment Is set aside, It has been held 
that a reassessment cannot be made unless the original 
assessment Is set aside as an entirety; under other stat¬ 
utes of similar import it has been held that It Is not es¬ 
sential that the original assessment be set aside In Its 
entirety. 

While it has been held that, under a statute au¬ 
thorizing a reassessment whenever an assessment is 

ao. Cal.—Godber v. City of Paaa- 
dona, 273 P- SO. 206 Cal. 90. 

44 C.J. p 779 note 69. 
ai. Or.—Brown v. Portland, 190 P. 

722, 97 Or. 600. 

44 CJ. p 779 note 60. 

22, Cal.—S. M. Bernard Co. v. Los 
Ansreles, 124 P. 88. 18 Cal.App. 626. 
aa. Cal.—S. M. Bernard Co. v. Los 
Angreles. supra. 

ad. Ill .—Wagg r. People, 76 N.BL 
977, 218 Ill. 827. 

a& m.—WasTff V, People, supra. 

2a, HI.—-Markley v. Chlcsaao, 60 K. 

S. 612, 190 lU. 276. 

a?. Minn.—State v. Bgan, 67 N.W. 

77, 64 Minn. 881. 


set aside, a reassessment cannot be made unless the 
original assessment is set aside as an entirety,^® the 
opposite conclusion has been reached by other de¬ 
cisions, construing statutes similar in terms, holding 
that a reassessment may be made under a statute 
providing for a new assessment when the original 
assessment has been set aside or declared void,^® or 
set aside for any cause,®® or annulled by the mu¬ 
nicipal council or set aside by any court,®i and that 
it is not essential that the assessment should have 
been set aside in its entirety.®® It has also been 
held that, when the assessment has been set aside 
in part, the municipal corporation has authority to 
reassess the whole improvement district;®® but the 
^Srgregate sum assessed against any lot must not 
exceed its proportional share of the benefits.®^ 
Where a city negligently permitted a decree of 
court to be entered and become final, enjoining it 
from levying and collecting a just and proper charge 
against a strip of land, it has been held that the 
city cannot thereafter by reassessment impose on 
the other abutting property owners the expense of 
the improvement which was a legal charge against 
such strip.®® 

§ 1551. Levy and Assessment 

a. In general 

b. Record and report 

a. In General 

Generally a reassessment must be levied In the man¬ 
ner prescribed by statute and In accordance with the 
law in force at the time It Is levied. 

A reassessment must be levied in the manner pre¬ 
scribed by statute.®® Where the statute provides 
that the new assessment shall be made in the same 
manner as is prescribed for the first assessment, 
a departure from the precise mode of making the 
first assessment can be justified only as far as may 
be required by the circumstances of each case.®*^ 

Dlst. Ct, 79 N.W. 971, 77 Minn. 
248. 

Wash.—Johnson v. Seattle, 102 P. 
448, 63 Wash. 664. 

84. Minn.—State v. Ramsey County 
Diet CL, 79 N.W. 971, 77 Minn. 
248. 

85w Okl.—Oklahoma City v. Bast- 
land, 274 P. 651. 135 Okl. 165. 

36. Ran.—^Mason v. Kansas City, 
173 P. 636, 103 Kan. 275. 

44 ax p 784 note 85 [a]. 

Mode of assessment of property for 
special benefits see supra fiS 1402- 
1405. 

37. Ill.—Chicago v. Wright, 80 III. 
579—Union Bldg. Asa'n v. Ch1ca;40, 
61 Ill. 489. 


28. N-X—^Winkler v. West Hoboken, 
37 K.XLaw 40>6. 

29. Or.—Beezley v. City of Astoria, 
269 P. 216, 126 Or. 177, 60 A.L.R. 
604. 

44 C.X p 779 note 68. 

30. Minn.—State v. Ramsey County 
DlsL CL, 79 N.W. 971, 77 Minn. 
848. 

31. 111.—Chicago V. Willoughby, 94 
N.E. 613. 249 Ill. 249- 

32. Or.—^Beezley v. City of Astoria. 
269 P. 216, 126 Or. 177, 60 A.L.R. 
604. 

Wash.—^In re West Wheeler St., 167 
P. 41, 97 Wash. 669. 

as. Minn.—State ▼. Ramsey County 
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Where the new assessment is deemed a de novo pro¬ 
ceeding, as considered supra § 1543, when the re¬ 
assessment comes before the council it should be 
treated as an assessment de novo in all things.^^ 

Operation and effect. A reassessment under a 
new grant of authority is not a reopening of the 
judgment by which a former assessment was de¬ 
clared invalid and proceedings thereunder re¬ 
strained.®® The reassessment, being merely sup¬ 
plementary to the regular proceedings, is effective 
not only to secure a valid assessment of benefits,^® 
but to validate improvement warrants issued under 
the original proceeding as far at least as the re¬ 
assessed benefits are sufficients^ 

Operation of statutes. When so provided by stat¬ 
ute, the reassessment must be levied in accordance 
with the law in force at the time it is levied, and 
not in accordance with the law in force at the time 
of the original assessment.^® Such has been held 
to be the rule independently of any statutory re¬ 
quirement to that effect,^® except where a saving 
clause in the statute makes this rule inoperative.ss 
However, it has been held that where a special as¬ 
sessment to pay for a public improvement is invalid 
by reason of the failure of a municipality to give 
the notice required by statute, a new assessment 
should be made, as provided by the law in effect at 
the time the contract was made, although in the 
meantime the charter of the municipality with re¬ 
spect to the mode of assessment has been amended.^® 

b. Becord and Beport 

The record or report must show compliance with stat¬ 
utory requirements prescribed as conditions precedent to 
the exercise of the power to make a reassessment. 

The record*® or report*^ must show that all stat¬ 
utory requirements prescribed as conditions pre¬ 
cedent to the exercise of the power to make a re¬ 


assessment have been observed. It should appear 
that objections to the reassessment were heard and 
determined before adopting the reassessment ordi¬ 
nance.*® If the objections raise an issue of law, 
it is sufficient if the record shows that they have 
been overruled;*® but if issues of fact are raised 
by the objections there should be a finding of the 
council thereon either in the record or ordinance 
sufficient to show that the questions have been 
heard, and the result;®® and they cannot be sum¬ 
marily disposed of by a general order overruling 
them or ordering them to be placed on file.®i The 
record need not show the method of making the re¬ 
assessment.®® Where the report shows on its face 
that the viewers in fixing the amount to be as¬ 
sessed failed to follow the requirements of the stat¬ 
ute, the reassessment is void.®® 

Repeal of reassessment statute. A statute which 
repeals, without a saving clause, a statute under 
which appraisers were appointed to reassess bene¬ 
fits, before the appraisers had made their report, 
deprives them of the right to make the report or to 
proceed further under the provisions of the repealed 
statute.®* 

§ 1552. -Ordinances, Orders, or Resolu¬ 

tions for Levy 

a. In general 

b. Requisites and sufficiency 
a. In General 

Whether the levy of a reassesement may be by resolu¬ 
tion, or must be by ordinance, or by both, depends on the* 
particular statutory and charter provisions under which 
the reassessment Is made. 

Whether the levy of a reassessment may be made 
by resolution,®® or must be made by ordinance,®® or 
by both resolution and ordinance,®^ depends on the 


sa Wash—^Effcrerth v. Spokane, 157 
P. 859, 91 Wash. 221. 

44 C.J. P 785 note 89. 

89. Wls —Mills V. Charleton, 29 
Wls. 400, 9 Am.R. 678. 

40l Or.—Dunlway v. Portland, 81 P. 
945, 47 Or. 103. 

41. Or.—Dunlway v. Portland, su¬ 
pra. 

48. Mich.—^Brevoort ▼. Detroit, 24 
Mich. 822. 

44 C.J. P 781 note 12. 

43. Wash.—Cline v. Seattle, 48 P. 
867. 18 Wash. 444. 

44 C.J. P 781 note 18. 

44. HI.—^Markley v. Chlcagro, 60 N.E. 
512, 190 111. 274. 

44 C. J. p 781 note 14. 

45. Wash.—Soule ▼. Seattle, 83 P. 
884, 1080, 6 Wash. 816. 


4a Or.—^Appleffate v. Portland, 99 
P. 890, 63 Or. 552. 

44 C.J. p 786 note 27. 

Reports and records In original as¬ 
sessment proceedings see supra 5 
1448. 

47- Pa.—^Appeal of Travers, 25 A. 

528, 162 Pa. 129. 

44 aj. p 786 note 28. 

4a Or.—Hughes v. Portland, 100 P. 
942, 63 Or. 370. 

49- Or.—^Hughes v. Portland, supra. 
44 C.J. p 786 note 30. 

6a Or.—Cook V. Portland, 144 P. 
120, 73 Or. 299—^Hughes v. Port¬ 
land. 100 P. 942, 53 Or. 370. 

61. Or.—Cook V. Portland, 144 P. 
120, 78 Or. 299, followed In Brown 
V. Portland, 144 P. 121, 73 Or. 302. 
44 C.J. P 786 note 82. 
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sa Or.—^Hughes v. Portland, 100 P. 

942, 53 Or. 370. 

44 C.J. p 786 note 83. 

6a Pa.—^Appeal of Travers, 26 A. 

628. 152 Pa. 129. 

44 C.J. p 786 note 34. 

54. Ind.—Rohr v. North Manchest¬ 
er, 95 N.E. 1003, 176 Ind. 286. 

44 C.J. p 781 note 15. 

55. Mich.—^Thayer Lumber Co. v. 
Muskegon, 122 N.W. 189, 157 Mich. 
424. 

5a Wash.—Triangle Traders v. 
Bremerton, 154 P. 193, 89 Wash. 
214. 

44 CJ. p 779 note 79. 

57. Or.—Hughes v. Portland, 100 P-- 
942, 53 Or. 370. 

44 aJ. P 779 note 80. 
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particular statutory and charter provisions. If the 
•original assessment was held invalid because the or¬ 
dinance under which it was made was void, no re¬ 
assessment can be made except under a new ordi¬ 
nance, although, under a statute requiring levy 
of reassessments by ordinance where the council 
rejects a proposed reassessment roll made after 
judgment declaring the original assessment roll void, 
a further reassessment may be made under the orig¬ 
inal reassessment ordinance.^^ 

Repeal of reassessment ordinance. It has been 
held that where a city council adopts a reassess¬ 
ment ordinance, pursuant to statute, and no appeal 
is taken from assessments thereunder, the council 
•exhausts its jurisdiction in the premises and there¬ 
after has no power to repeal the ordinance.®^ 

A corrective ordinance does not supersede an 
•original assessment ordinance except as expressly 
'Corrected.®^ 

b. Beqnisites and Sufficiency 

Ordinances, orders, or resolutions for reassessments 
jnust be made In conformity with statutory requirements 
•or the reassessment will be Invalid. 

Orders, ordinances, or resolutions for reassess¬ 
ments must be made in conformity with statutory 
requirements or the reassessment will be invalid.®^ 
No special form as to the wording of a reassess¬ 
ment order, ordinance, or resolution is necessary;®® 
but it should recite all the facts which the reassess¬ 
ment statute makes necessary to the exercise of the 
.power to levy a reassessment®^ or all facts which 
the reassessment statute expressly requires to be 
set out.®® If it satisfies these requirements it is 
sufficient and need not set out any further facts.®® 
The motive of the municipal legislative body in en¬ 
acting a reassessment ordinance is immaterial.®^ 

Showing that proceedings were for purpose of 
reassessment. Failure to state in the resolution that 
the proceedings were for the purpose of reassess¬ 


ing an invalid assessment does not invalidate the 
proceedings, where, by reference in the resolution 
to the former plans and specifications and contract, 
it is clearly indicated that the present proceedings 
were undertaken to validate an assessment declared 
invalid.®® 

Work already completed. Where a reassessment 
is authorized for work done under a prior ordi¬ 
nance in good faith when the original assessment 
has been set aside, the reassessment ordinance 
should set forth the passage of the prior ordinance, 
that the second ordinance was passed to pay for 
work already done under the prior ordinance which 
was insufficient, and that the work was done in 
good faith.®® 

Description of improvement An ordinance for 
a reassessment for work completed need not de¬ 
scribe the work in detail,*^® and the fact that it does 
not cure defects as to matters of description of the 
improvement contained in the original ordinance 
will not defeat the new assessment when the city 
has accepted the work as satisfactory.*^! 

Amount of assesstnent. Unless the statute so re¬ 
quires, the reassessment ordinance need not fix the 
amount to be assessed on each lot.^® 

Amount proportionate to benefits. Under a char¬ 
ter providing that the reassessment must be made 
on the lots benefited to the extent of their propor¬ 
tionate shares of the full value thereof, the reas¬ 
sessment ordinance must show that the council de¬ 
termined that the reassessment was proportionate 
among all the lots according to benefits.^® 

§ 1553. — By Whom Power Exercised 

The power to reaesees can be exerclaed only by the 
municipal corporation, officer, or tribunal designated by 
the statute conferring the power. 

Where the legislature has delegated the power 
to reassess to a municipal corporation, or to some 


OrdlnaiKso, resolution, or order for 
levy of a,saessment In general see 
supra 9 1391. 

sa Ill.—Chicago V. Wrtght, 80 Ill. 
679. 

nsu Wash.—^Allcn v. Bellingham, 187 
P. 1010. 77 Wash. 469. 

44 C.J. p 779 note 82. 

<00. Ark.—City Council of Camden 
V. Merchants & Planters Bank. 89 
S.W.2d 739. 191 Ark. 1139. 

81. Tex.—Scanlan v. Continental 
Inv. Co., Clv.App., 142 S.W.2d 432, 
error dismissed. Judgment correct. 

82. Mass.—Union St R. Co. ▼. New 
Bedford, 149 N.EL 46, 268 Mass. 
314. 


Miss.—City of Lexington v. Wilson’s 
Estate, 161 So. 164. 170 Miss. 282. 

03. Ill.—People v. Gray, 100 N.E. 

171, 266 Ill. 479. 

44 C.J. p 780 notes 85-87. 

64. Ill.—^People V. Gray, supra. 

Or.—^Mlchell v. Portland, 99 P. 881. 
101 P. 388, 63 Or. 547. 

G6. Or.—^Hughes v. Portland, 100 P- 
942, 63 Or. 370. 

60. Or.—^Hughes v. Portland, supra. 
44 C.J. p 780 note 87. 

67- Or.—Beezley v. City of Astoria, 
269 P. 216, 126 Or. 177, 60 A.L.R. 
604. 


68. Mich.—Thayer Lumber Co. v. 
Muskegon, 122 N.W. 189, 157 Mich. 
424. 

69. Ill.—^People V. Gray. 100 N.E. 
171, 256 Ill. 479. 

TO. Cal.—^Brlll v. City of Los An¬ 
geles, 289 P. 860, 209 Cal. 705. 

44 C.J. p 780 note 90. 

71. HI.—Chicago V. Sherman. 72 N. 
E. 396, 212 Ill. 498. 

44 C.J. P 780 note 91. 

72. Wash.—^Lewls v. Seattle, 69 P. 
393, 28 Wash. 639. 

44 C.J. p 780 note 92. 

73. Or.—^Morgan v, Portland, 100 P. 
667, 63 Or. 368. 

44 aj. p 780 note 98. 
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designated of&cer or judicial tribunal, or to officers 
appointed by a designated judicial tribunal, as dis¬ 
cussed supra § 1542, the power so conferred can be 
exercised only by the municipal corporation, officer, 
or tribunal designated by the statute,74 although it 
seems that, where the power to make the reassess¬ 
ment is vested in a judicial tribunal, it may have 
the reassessment made under its direction by officers 
appointed for that purpose.*^® 

The power to reassess is conferred by statute and 
can be measured or controlled only by statute.^® 
No court has the power to control in advance the 
action of the council or officers in whom the power 
to make the reassessment is vested.^7 All that the 
court may require is that the proceedings be in ac¬ 
cordance with' the requirements of the statute.^® 
Hence, the court cannot control in advance the lim¬ 
its of the new district,^® or determine in advance the 
assessed valuation of property in such new dis¬ 
trict,®® or limit in advance the amounts to be as¬ 
sessed on the reassessment,®^ other than by the nat¬ 
ural limit of cost proportioned to benefits con¬ 
ferred.®® 

§ 1554. -Proceedings for Reassessment 

in General 

a. Compliance with statutory require¬ 
ments 

b. Time of making reassessment 
c- Notice 


d. Objections and hearing and determi¬ 
nation thereon; remonstrances 

a. Compliance with Statutory Beauirements 

In proceedings for a reassessment there must be a 
substantial compliance with the requirements of the stat¬ 
ute conferring the power to levy a reassessment. 

Where the power of levying a reassessment is 
granted it can be exercised only in the manner pre¬ 
scribed by statute,®® but a substantial compliance 
with the requirements will be sufficient,®^ and no 
proceedings or forms other than those so prescribed 
are required.®® Whether or not a repetition of pre¬ 
liminary proceedings may be necessary will depend 
on the statutory provisions and the circumstances 
of the particular case.®® Irregularities in reassess^ 
ment proceedings may be waived by a failure to 
make objections in the time and manner provided 
for by statute.®? In a proceeding for reassessment 
for a public improvement, the action of the munici¬ 
pal corporation in moving the court, before the evi¬ 
dence was closed, to ascertain the cost of improve¬ 
ment has been held proper under a statute author¬ 
izing judgment on appeal.®® 

Estimate of cost. Where the reassessment is 
levied for an improvement not yet made, there must 
be an estimate of probable cost as a basis for the 
assessment.®® Under a statute so providing, when 
the improvement has been completed, the municipal 
governing authority must ascertain the cost of the 
improvement and declare it by resolution;®® but, in 


74b N.D.—McKenzie ▼. M^ndan. 1<80 
N.W. 852. 86 N.D. 107. 

Or.—^Hughea ▼. Portland, 100 P. 942, 
68 Or. 870. 

Board of paUlo works 
A reassessment has been held not 
Invalid because made by the board of 
public works under instructions by 
the council.—Cake v. Los Angeles, 
130 P. 728, 164 Cal. 706—44 C-J. p 781 
note 10.* 

75b N.J.—^Phillips ▼. Longport, 100 
A. 192, 90 N.J.Law 212. 

TO. N.Y.—^Matter of St. Rasnnond 
Ave., 162 N.T.S. 186, 176 APP.Div. 
518, 

Wash.—^Eggerth v. Spokane, 167 P. 
869, 91 Wash. 221, 

77.. Wash.—-Eggerth v. Spokane, su¬ 
pra, 

44 G.J. p 780 note 3. 

7a N.Y.—Matter of St Raymond 
Ave., 162 N.Y.S. 186, 176 App.Dlv. 
618. 

Wash.—^East Hoqulam Co. v. Ho- 
QUiam, 155 P. 754, 90 Wash. 210. 

44 C.J. p 780 note 4. 


7% Wash.—In re Fifth Ave., etc., 
119 P. 852, 66 Wash. 327. 

44 C.jr. p 781 note 6. 

8a Wash.—^Eggerth y. Spokane, 167 
P. 869, 91 Wash. 221—Bast Hoqul¬ 
am Co. V. Hoqulam, 155 P. 764, 90 
Wash. 210. 

81. Wash.—Eggerth v. Spokane, 157 
P. 859, 91 Wash. 221. 

44 O.J. p 781 note 7. 

82. Wash.—East Hoqulam Co. ▼. 
Hoqulam, 166 P. 764, 90 Wash. 210. 

83. Miss.—City of Lexington v. Wil¬ 
son’s Estate, 151 So. 164, 170 Miss. 
282. 

Mont.—School Dlst. No. 1, Lewis and 
Clark County v. City of Helena, 
287 P. 164, 87 Mont. 300. 

44 O.J. p 781 note 16. 

84. Tex.—Texas Bltullthle Co. T. 
Henry, Clv.App., 197 S.W. S21. 

86. Or.—^Dunlway v. Portland, 81 P. 
945, 47 Or. 103. 

Wash.—^Nichols v. Spokane, 167 P. 

863, 91 Wash. 235. 

44 C.J. p 781 note 18. 

8a Okl.—^Ekiid V. Gensman, 181 P. 

808, 76 Okl. 90. 

44 C.J. p 781 note 20. 
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Proceedings for assessment In gen¬ 
eral see supra S 1898. 

Original petition 

The rule that filing of amended 
pleading takes original pleading out 
of record was not applicable In pro¬ 
ceeding wherein property owners' un¬ 
verified amended petition for reas¬ 
sessment of benefits derived from 
construction of sewer was stricken 
pursuant to court's order to strike 
and to proceed on original petition, 
since original petition stood as 
though no amendment had been filed. 
—City of Gary v. Pontarelli, 9 N.E.2d 

86, 212 Ind. 819. 

87. Tex.—Texas Bltullthle Co, v. 
Henry, Clv.App, 197 S.W. 221. 

Waiver of objections to assessment 
see supra SS 1474-1477. 

8& Ala.—Hamrick v. Town of Al¬ 
bertville, 156 So. 87, 228 Ala. 66C. 

OB. Ill.—Chicago V. Gage, 88 N.E. 
663, 232 Ill. 169. 

90. Mlsa—City of Lexington v. Wil¬ 
son's Estate, 161 So. 1G4, 170 Miss. 
282. 
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the absence of a statute to the contrary, where the 
reassessment is levied for an improvement already 
completed, no estimate of cost is necessary.^^ 

b. Time of Making Reassessment 

Where the time within which reassessments may be 
made Is fixed by statute or charter, a compliance there¬ 
with is necessary and sufficient to give validity to the re¬ 
assessment. 

The time within which reassessments may be 
made is sometimes fixed by statute or charter, and 
a compliance therewith is necessary and sufiicieni 
to give validity to the reassessment** A statute of 
limitations providing that, where a municipal cor¬ 
poration has failed to collect the whole of an as¬ 
sessment, it may within a designated time after the 
confirmation of the original assessment direct a 
new assessment does not apply to a proceeding for 
reassessment where the first assessment has been 
annulled or set aside;** it is only when the assess¬ 
ment has been confirmed that the statute applies.*^ 

Where a statute provides that a new assessment 
for improvements may be made when the former 
one is set aside, the right to make a new assessment 
accrues only when the former one is set aside, and 
the statute of limitations runs from that time.** 
Where the original assessment was void because of 
the unconstitutionality of the statute incorporating 
the city levying it, the statute of limitations does not 
commence to run against the right to make a re¬ 
assessment until the statute validating the incorpo¬ 
ration of the city went into effect.*® 

Limitations against a reassessment of property 
for the expense of a local improvement do not run 
during the time the municipality is attempting to 
enforce the original assessment.*'^ 

In the absence of a statute designating the time 
within which a reassessment may be made, it has 
been variously held that the reassessment may*® 
or should** be made within the period limited for 
the making of the original assessment; that if the 


original assessment was void for want of notice a 
reassessment may be made at any time before the 
expiration of the time in which a valid original as¬ 
sessment could have been made,^ but not after such 
time has expired ;* and that a reassessment will be 
sufficient if made within a reasonable time,® but 
that, if there has been unreasonable delay in mak¬ 
ing the reassessment, it is invalid.^ It has also been 
held that, where the statute fixes no time within 
which the original assessment may be made and the 
assessment has been adjudged void for causes af¬ 
fecting the assessment itself, and not the proceed¬ 
ings on which it rests, a reassessment may be made 
within a reasonable time,® and the question of the 
reasonableness of time is to be determined on a 
consideration of all the circumstances.® 

Premature reassessment. Where there is no stat¬ 
utory limitation on the time in which assessments 
may be made, and the supreme court reversed the 
decree of the chancery court upholding an assess¬ 
ment and remanded the case to the chancery court 
for further proceedings, the improvement district 
has the right to make a new assessment before entry 
of the final decree of the chanceiy court on a man- 
date.7 A new ordinance levying an assessment for 
a public improvement completed under a prior ordi¬ 
nance declared void on appeal is not prematurely 
adopted, although after its passage and pending con¬ 
firmation proceedings parties to the original pro¬ 
ceeding, which had been stricken from the docket of 
the county court, caused it to be reinstated for the 
purpose of filing the remaining orders of the su¬ 
preme court therein.® On the other hand, where 
it appears from the record that the council referred 
objections of property owners presenting questions 
of fact to a reassessment, relating to reassessments 
for local improvements, to a committee, and that the 
committee did not report on them until after the re¬ 
assessment ordinance had been adopted, the reas 
sessment ordinance was prematurely and erroneous¬ 
ly passed.* 


91. Til.—Chicago V. Gage, 83 N.IC. 
663. 232 Ill. 169. 

44 C..T. p 782 note 24. 

92. Or.—nrown v. Portland, 190 P. 
722. 97 Or. COO. 

44 O.X p 782 noto 36. 

93. Ill.—Chicago V. Pace, 99 N.E. 
934, 266 Til. 209. 

44 O..T. p 783 noto 36. 

94. HI,—Pardrldgo v. Hydo Park, 
23 N.R 346, 131 Ill. 637. 

41 C.J. p 782 note 36. 

96. 111.—Murray v. Gbloago, 51 N.El. 
6.14, 176 111. 840. 

96. Wa«h.--43tate v. Ballard, 47 P. 
970. 16 Wash. 418. 


97. Wash.—^Lewls v. Seattle, >69 P. 
393, 28 Wash. 639. 

98. Wash.—Lewis v. Seattle, supra. 

99. Wash.—^Prye v, Mt. Vernon, 84 
P. 864, 42 Wash. 268. 

1. Tex.—Childress v. Garwlle, Com. 
App., 386 S.W. 543. 

2. Tex.—Childress v. Carwlle, su¬ 
pra. 

44 C.J. p 782 note 29. 

3. Tex.—Texas Bltullthlc Co. v. 
Henry, Civ.App., 197 S.W. 221. 

44 C.J. p 782 note 30. 

4. Neb.—^Byron Reed Ca v. Omaha, 
130 N.W. 748, 88 Neh. 828. 
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Wash.—Olympia v. E^nox, 95 P. 1090, 
49 Wash. 637. 

44 C.J. p 782 note 81. 

5. Cal.—Wood V. Strother. 18 P. 766, 
76 Gal. 545, 9 Am.S.R. 249. 

6. Cal.—Wood V. Strother, supra. 

44 CJ. p 782 note 33. 

7- Ark.—^Paving Dlst. No. 8 v. 
Meyer, 250 S.W. 893, 168 Ark. 610. 

8. Ill.—^Farrell v. West Chicago 
Park Comrs., i66 N.E. 325, 182 111. 
250, affirmed 21 S.Ct. 609, 645, 181 
U.S. 404, 45 L.Ed. 916, 024. 

9. Or.—Hughes v. Portland, 100 P. 
942. 68 Or. 870. 
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e. Notice 

Notice of reatsesiment should be given property 
owners, but any notice which Is In substantial compliance 
with the statute providing for notice and which gives an 
opportunity to be heard on objections to the reassess¬ 
ment Is sufficient. 

Where an original assessment is vacated, proper¬ 
ty owners are entitled to notice of reassessment.^® 
Any notice which gives the property owners suffi¬ 
cient opportunity to make objections to the reas¬ 
sessment and to be heard in support of them satis¬ 
fies the requirements of due process of law.^^ Mere 
informalities or irreg^ilarities in the notice which 
do not affect the substantial rights of the property 
owners will not vitiate the reassessment.^^ in the 
absence of any requirement to that effect by char¬ 
ter or statute, the notice need not state the total 
amount of the assessment or the amount assessed 
against any parcel,^3 nor is it necessary to designate 
the property assessed!^ or the cost of the improve¬ 
ment-^® In general, a notice which is in substan¬ 
tial compliance with the statute or charter provid¬ 
ing for notice will be sufficient and, where such 
notice has been given, the validity of the proceed¬ 
ings is not affected because certain municipal au¬ 
thorities had promised to give certain objecting 
property owners personal notice of any subsequent 
proceedings, which was not done.^7 

Length of notice. While the notice should not 


be so unreasonably short as to prevent the presen¬ 
tation of objections to the reassessment, it has been 
held that a notice which permits objections to be 
filed within ten days of publication of the notice is 
sufficient to satisfy the requirements of due process 
of law.i* 

Time of giving notice. In the absence of char¬ 
ter or statutory requirement, property owners need 
not be given notice or afforded a (hearing prior to 
the adoption of the resolution directing the munici¬ 
pality to prepare a preliminary reassessment^® or 
before the relevy was made to sustain the assess¬ 
ment®® Where an assessment is set aside on the 
objection of a single lot owner, it is not necessary 
that notice shall be given to the other lot owners 
of the making of a reassessment, but it will be suffi¬ 
cient that notice and an opportunity to be heard are 
given when application is made for judgment on 
the reassessment.®^ 

Service; publication; maH. Publication of an 
ordinance relevying the assessment where the orig¬ 
inal assessment has been declared void,®® or of a 
resolution reciting the reassessment act enumerating 
the invalid assessments and fixing a time and place 
for the hearing of all matters pertaining to the re¬ 
assessment for the improvement mentioned in it,®® 
has been held sufficient notice to the property own¬ 
ers; and so has publication of notice for the re- 


la n.S. —Oklahoma Ry. Co. v. Sev- 
erns Paving Co., Okl., 40 S.Ct. 78, 
•261 U.S. 104. 64 L.Ed. 168. 

Okl.—City of Norman v. McGlnley, 
286 P. 8, 142 Okl. 216. 

44 C.J. p 783 note 45. 

Notice of original assessment and 
hearing thereon see supra 89 1899- 
1401. 

PUlnza to give notice of original as¬ 
sessment 

(1) Where a street Improvement 
assessment was invalid because the 
notice thereof to property owners, 
ma^e a Jurisdictional prareaulslte by 
the charter, was defective, no subse¬ 
quent reassessment of the cost of 
the Improvement under the provi¬ 
sions of the charter was valid, since 
the giving of notice in the terms de¬ 
scribed by the charter, which was the 
organic law under which the city 
acted, was a condition precedent to 
securing Jurisdiction to make an Im¬ 
provement, and to cure the invalidity 
of the proceedings it was necessary 
that they be had de novo, with vedid 
notice and compliance with the char¬ 
ter In all respects to give Jurisdic¬ 
tion.—^Bimle V. La Grande, 163 P. 
415, 78 Or. 531—^Murray v. La Grande, 
149 P. 1019, 76 Or. 698. 

(2) It has been held, however, that 
due notice of or hearing In original 


proceeding Is unnecessary to reas¬ 
sessment proceeding.—Cowart v. Un¬ 
ion Paving Co., 14 P.2d 764, 216 Cal. 
376. 88 A.L.R. 1185. 

Property owner and all Interested 
persons must take notice of statu¬ 
tory provisions and ordinances re¬ 
garding notice of hearing of reas¬ 
sessment for Improvement.—Guar¬ 
anty Mortg. Co. V. Hendricks, Tez. 
Clv.App., 69 S.W.2d 275. error re¬ 
fused. 

IL Cal.~Cowart v. Union Paving 
Co.. 14 P.dd 764, 216 Cal. 876, 83 
A.L.R. 1185. 

Tex.—Guaranty Mortg. Co. v. Hen¬ 
dricks, Civ.App., 69 S.W.2d 275, er¬ 
ror refused. 

44 C.J. p 783 note 47. 

Alternative statute never invoked 
In paving proceedings was Inapplica¬ 
ble In determming whether actual 
notice of hearing or publisher's affi¬ 
davit determined city commission's 
right to hold hearing.—Guarejity 
Mortg. Co. V. Hendricks, supra. 

12. W.Va,—^Elkins v. Harper, 96 S.B. 
1083. »3 W.Va. 377. 

44 O.J. p 783 note 48. 

13. Or.—Hughes v. Portland, 100 P. 
942, 53 Or. 370—^Dumway v. Port¬ 
land, 81 P. 945, 47 Or. 103. 
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14. Or.—^Hughes v. Portland, 100 P. 
942, 68 Or. 370—^Duniway v. Port¬ 
land, 81 P. 945, 47 Or. 103. 

15. Or.—Hughes v. Portland, 100 P: 
942, 53 Or. 370. 

16L Weush.—^New Whatcom v. Bef- 
llngham Bay Impr. Co., 47 P. 23(i, 
16 Wash. 131, affirmed 19 S.Ct. 205, 
172 U.S. 314, 43 L.Ed. 464. 

44 C.J. p 783 note 62. 

17. Wash.—Alexander v. Tacoma, 77 
P. 686, 35 Wash. 366. 

44 C.J. p 783 note 63. 

18. U.S.—^Bellingham Bay, etc., R, 
Co. V. New Whatcom, Wash., 19 S. 
Ct. 205, 172 U.S. 314, 319, 43 L.E<L 
460. 

44 C.J. p 788 note 56. 

la. Or.—^Dunlway v. Portland, 81 P. 

946, 47 Or. 103. 

44 C.J. p 783 note 68. 

20. Kan.—Newman v. Emporia, 21 P, 
693, 41 Kbji, 683. 

21. Minn.—State v. Ramsey County 
DisL Ct., 79 N.W. 971, 77 Minn. 
1248. 

22. Elan.—Newman v. Emporia, 21 P. 
693, 41 Kan. 683. 

23. W.Va.—^Elkins v. Harper, 95 S.E. 
1033, 82 W.Va. 877. 
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•quired length of time and sending a copy thereof by 
mail to the property owners affected.®^ 

Presumption of notice. Where it appears from 
the records of the council that a resolution for a re¬ 
assessment was passed and that the property owners 
duly made objections thereto, and that thereupon 
•the council passed a resolution making the reassess¬ 
ment, it will be presumed that there was ample no¬ 
tice of the reassessment.^^ 

d. Objections and Hearing and Determination 
Thereon; Itemonstrances 

(1) In general 

(2) Remonstrances 

(1) In General 

The right of a property owner to make objections 
to a proposed reassessment and have the objections heard 
and determined is a substantial right. 

Property owners entitled to notice of reassess¬ 
ment, as discussed supra subdivision c of this sec¬ 
tion, arc likewise entitled to present objections to 
the proposed reassessment,^^ raising either ques¬ 
tions of law affecting the validity of the proceed- 
ing27 or of jurisdiction or power of the council, 

•or questions of fact;^^ and it has been held that an 
owner, who has paid the sum assessed against him 
•on the original assessment, is not estopped by rea¬ 
son of his voluntary payment to appear and object 
-to the rcassessment.30 Moreover, the property own¬ 
ers are entitled to a hearing and determination of 
their objections to a reassessment in conformity 
with statutory requirements.® ^ This right, it is 
said, is a substantial right.®® 

The property owners are entitled to raise objec¬ 
tions to the reassessment on the ground that the 
improvement was not made in substantial compli¬ 
ance with the contract and ordinance authorizing 
it®® or because of the arbitrary rule adopted by the 
assessment board in making the reassessment.®^ 


They may raise questions as to the benefits to abut¬ 
ting property®® and the proper apportionment there¬ 
of ;®® and a hearing and determination of such ob¬ 
jections are indispensable to the validity of the re¬ 
assessment.® 7 

Requisites, sufficiency, and scope of objections. 
In order to insist on his right to be heard, the prop¬ 
erty owner must make his objections specific so that 
the municipal council will be advised of the ques¬ 
tion he presents to it for determination.®® Where 
the power to make a reassessment is not specifically 
attacked, objections stated against the prior assess¬ 
ments are irrelevant®® If owners made objections 
to the acceptance of the improvement before it was 
accepted, and the objections were considered and the 
merits thereof determined, or the right to object 
thereto was waived and the improvement accepted, 
they are not entitled to raise the same question 
again by objection to the reassessment proceed¬ 
ings.^® 

Waiver. Where property owners have been noti¬ 
fied of the time and place for making objections to 
a reassessment and failed to do so, they may not 
afterward dispute its validity.^i However, in a 
proceeding to reassess the benefits of street im¬ 
provements, it has been held that the failure of 
abutting property owners to appear and protest 
in pursuance to notice given docs not work an es¬ 
toppel to object latcr,^® where the city was without 
authority of law to make such reassessment and 
where the improvement was made and expense in¬ 
curred long prior to the proceeding for reassess¬ 
ment.*® 

(2) Remonstrances 

The filing of remonstrances may defeat a reassaea- 
ment. 

The filing of remonstrances, when permitted by 
statutory or charter provisions, may defeat a re¬ 
assessment.** 


Or.—TTuKhoB v. Portland, 100 P. 
04>2, Or. 370. 

Towa.—Martin v. Oskaloosa, 103 
K.W. S20, 126 Iowa 680, 8 Ann.Ca49. 
CCl. 

36. Or/— Rolff V. Portland, 141 P. 
167, 142 P. 837, 71 Or. 421, L.R.A. 
Ifll-sn 773. 

44 C.J. p 784 note 67, 

37. Or,—VIUKhf'B V. Portland, 100 P. 
042, 53 Or. 370. 

sa Or.—^llutfhcB ▼. Portland, Bupra. 

33. Or.—lIuffhOB v. Portland, supra, 
sa Minn.—Stale v. Itainsoy County 
Ct., 104 N.W. «68, 96 Minn. 
603, 614. 

44 C.J. p 784 note 71. 


31. Or.—^Applegate v. Portland, 99 
P. 890, 5i3 Or. 553. 

44 O.J. p 784 note 73. 

33. Or.—^Hughes v. Portland, 100 P. 

942, 63 Or. 65'2. 

44 O.J. p 784 note 74. 

33. Or.—^Hughes v. Portland, supra. 

34. Minn.—State ▼. KamBoy County 
niHt. Ct., 104 N.W. 553, 95 Minn. 
603. 

35. Or.—^Hughes ▼. Portland, 100 P. 
942, 53 Or. 370. 

38. Or.—Hughes v. Portland, supra. 

37. Or.—^Hughes ▼. Portland, supra. 

38. Or.—^Hughes v. Portland, supra. 
44 C.J. p 784 note 80. 
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39. N.J.—^Brown ▼. South Orange, 6 
A. 313, 49 N.J.Law 104. 

40. Or.—^Mlchell v. Portland, 99 P. 
881, 101 P. 388, 63 Or. 547. 

41. Wash.—Alexander v. Tacoma, 77 
P. 686, i35 Wash. 866. 

44 C.J. p 784 note 83. 

43. Okl.—Oklahoma City v. Elaat- 
land, 274 P. G51, 136 Okl. 155. 

43. Okl.—Oklalioma City v. ISost- 
land, supra. 

44. Or.—Wagoner r. La Grande, 173 
P. 805, 89 Or. 192. 

44 C.J. p 779 note 76. 

Protests or remonstrances against 
public improvements see supra S 
1097. 



§ 1555 

§ 1555. -Amount and Items Included in 

Reassessment 

The amount of a reasteasmont may not exceed the 
benefita to the property; all legitimate expenses may be 
Included In the amount, but, In the absence of a statute 
to the contrary, the expenses of making the original 
assessment may not be Included. 

The amount laid against property on a reassess¬ 
ment may not exceed the benefits.^5 ^11 legitimate 
expenses connected with the levy of the reassess¬ 
ment may be included in the amount for which the 
property is to be reassessed,^® but the expenses of 
making the original assessment may not be includ¬ 
ed, in the absence of any statutoiy requirement to 
that efFect.*7 

If reassessment is for only a fraction of the ex¬ 
penses incurred in doing the work, instead of for 
the entire amount of the expenses incurred, it has 
been held to be void.^® 

Cosf of improvement improperly omitted. Where 
on the original assessment the trustees failed to ap¬ 
portion against abutting property the cost of street 
intersections as required by ordinance, they may 
correct this error by a reassessment which reap¬ 
portions the cost of improving street intersections 
against the owners of such property.®® 

Charges unauthorised under any circumstances. 
Reassessments may not be made to cover charges 
which were not authorized by law to be assessed 
against property under any circumstances at the 
time the work was done and the original assess¬ 
ment made.®® 

Limitation according to value of property. Where 
It is provided by a general statute that assessments 
on property for public improvements shall not ex¬ 
ceed fifty per cent of the value of the property as 
assessed for general taxation, and an original as¬ 
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sessment was set aside as in violation of this stat¬ 
ute, a reassessment violating it is also void.®i 
However, it has been held that a statute of this 
character has no retroactive effect and does not ap¬ 
ply to a reassessment made after its passage where 
the improvement was initiated, the contract let, the 
work completed, the original assessment levied, and 
the special benefits conferred prior to the passage 
of the act.®® 

Limited by original estimate. Where the law ex¬ 
isting at the time of the making of an assessment 
precludes a reassessment of property benefited in 
excess of the original estimate, a reassessment in 
excess of the original estimate cannot be authorized 
by a subsequent statute, even though it falls below 
the contract price or actual cost of the improve¬ 
ment.®® 

Limited by cost of improve^nent. A statute pro¬ 
viding that reassessments for repaving improved 
streets shall not exceed one half of the cost does 
not violate the constitutional inhibition as to retro¬ 
active or retrospective legislation; and it applies to 
improvements whether made before or after the en¬ 
actment of the law restricting the amount of as¬ 
sessments in such cases.®® A statute limiting the 
power of assessment ‘'to an amount equal to the es¬ 
timated cost” does not limit the power to levy a re¬ 
assessment for the full cost of the work under a 
subsequent statute authorizing a reassessment based 
on the “actual cost of the improvement at the time 
of its completion,” where the first assessment had 
failed in whole or in part for any reason.®® 

Quantum meruit basis for detemnining omottnL 
Where the statute contemplates that the reassess^- 
ment shall be made on the basis of a quantum meru¬ 
it, a reassessment based on the contract price of the 
work as shown by the city books without even a 
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45. Or.—Eadderlsr v. Portland, 74 P. 

710, 76 P. 222, 44 Or. 118. 

44 C.J. p 786 note 92. 

Aotnal cost 

(1) Reaasesaxnente for Improve- 
mentfl were properly baaed on actual 
cost, not on value of Improvements In 
condition they were In at date of 
reassessment.—Clark v. W. L. Pear¬ 
son & Co., Glv.App., i26 SuW.Sd 882, 
affirmed 39 S.W.2d 27, 121 Tex. 34. 

(2) The cost mentioned In the stat¬ 
ute was held to be the amount ac¬ 
tually paid for the Improvement.— 
Woods V. Village of LaGrange Park, 
266 UIJIlPP. 486. 

Penalties and aoosued interest 

Reasaessment in amount exceeding 
original assessment, but less than 
original assessment, with penalties 
and Interest accrued, was held not 


excessive.—^McGrath v. Oklahoma 

City, 9 P.2d 711, 156 Okl. 34. 

46. Ill.—Woods V. Village of 
Grange Park, 266 llLApp. 485. 

44 C.J. p 785 note 3. 

Matters Included In original assess¬ 
ment see supra 6 1411. 

47. ni.— Woods ▼. Village of La- 
Grange Park, supra. 

44 C.J. p 786 note 4. 

Attorney’s foes and other costs 

Ill.—^Woods V. Village of LaGrange 
Park, supra. 

44 C.J. p 785 note 4 [a]. 

48. Cal.—City St. Impr. Co. v. Quig¬ 
ley. 215 P. 890, 191 Cal. 149. 

49. Ky.—Turner v. Kelly, 290 S.W. 
711, 217 Ky. 773. 
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sa S.D.—Preese v. Pierre, 168 N.W. 

1018, 37 S.D. 438. 

44 C.J. p 785 note 6. 

51. Wash.—Van dor Creek v. Spo¬ 
kane, 138 P. 660, 78 Wash. 94. 

44 C.J. p 785 note 94. 

Statutory limitations on amount in 
case of original assessments soo- 
supra Si 1408-1410. 

52. Wash.—Past Hoqulam Co. v. 
Hoquiam, 165 P. 764, 90 Wash. 210. 

53. Wash.—Chehalis v. Robinson,. 
152 P. 696, 87 Wash. 690—Kuehl v. 
Edmonds. 148 P. 19. 85 Wash. 307. 

54. Ohio.—^Page v. Columbus, 15 
Ohio ClrX3t.,N.S.. 40, 38 Ohio Cir. 
Ct. 202. 

55. Wash.—^Kuehl v. Edmonds, 15*7 
P. 850, 91 Wash. 195. 

44 C.J. p TS-S note 98. 
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finding that the contract price was a fair price is 
unauthorized and erroneous.^^ 

Warrants and interest thereon, A statute which 
provides that cities making a reassessment to pay 
for an improvement shall make it “for an amount 
which shall not exceed the actual cost and value of 
the improvement, together with any interest that 
shall have lawfully accrued thereon/’ authorizes a 
reassessment for a sum sufficient to pay the war¬ 
rants issued for the work and the interest there- 
on.57 

Rebates to nonobjecting property owners. There 
being no statutory warrant for so doing, the coun¬ 
cil in making the reassessment may not by means of 
the assessment roll levy any sum for the purpose of 
giving rebates to nonobjecting owners whose as¬ 
sessments were left unchanged on the first assess¬ 
ment roll.®* 

§ 1556. — Determination of Benefits; Ap¬ 
portionment 

In a reassessment proceeding the question of benefits 
or apportionment of benefits Is as much an original ques¬ 
tion as It was In the original proceedings, and It Is in no 
way controlled by the ’decision on that question rendered 
In the making of the original assessment. 

In a reassessment proceeding the question of ben¬ 
efits is as much an original question as it was in 
the original assessment proceeding,®* and it is in no 
way controlled by the decision on the question ren¬ 
dered in the making of the original assessment.®* 
In making a reassessment the board on whom this 
duty devolves is not bound by the acts of the former 
board in respect of the amount of the benefits con¬ 
ferred by the improvement ;®1 the board must itself 


determine the amount of benefits to be assessed ;®- 
but in doing this it may talce into consideration the 
report of the commissioners originally appointed to 
fix such benefits.®* 

Apportionment of benefits is also as much an 
original question in a reassessment proceeding as 
in the original assessment proceedings®^ and is in 
no way controlled by the decision on that question 
rendered in the making of the original assessment.®® 
The rule requiring equality and uniformity in appor¬ 
tioning original assessments, discussed supra § 1421, 
applies with equal force to reassessments.®® If the 
method of apportionment of an assessment is pre¬ 
scribed by charter or statute, the reassessment must 
follow the method of apportionment so prescribed;®"^ 
and, where the requirement is that the apportion¬ 
ment be made according to benefits, a reassessment 
in which the front-foot method®* or some other 
method than the one prescribed®* is adopted is void. 
Under a statute providing that, where the court 
makes a reassessment, ‘"the true and just amount of 
such assessments” due on such property must bo 
ascertained and judgment rendered and given there¬ 
for, a reassessment which charges each front foot 
of the abutting property with the same amount, in¬ 
stead of basing the assessment on the amount of 
the excavation which at clifTcrcnt places is at dif¬ 
ferent depths, is improper.^® It has been held that 
it is improper to assess each lot for the cost of the 
work done in front of it.'^i 

§ 1557. Confirmation, Revision, or Vacation 
of Reassessment 

a. By municipal council 

b. By judicial tribunals 


66. Po.—Appeal of Traverg, SS A. I 
528. 15-2 Pa. 129. 

44 C.J. p 786 note 99. 

67. Wash.—^Phlladolphla M o r t g ., 
etc., Co. V. Now Whatcom, 62 P. 
1063, 19 Wash. 225. 

68. Wash.—^Eggerth v. Spokane, 167 
P. 869, 91 Wash. 221. 

Season for mle 

By not objecting to that roll they 
confessed thomselves content with 
the amounts assessed against them. 
—^Eggerth v. Spokane, supra. 

69. N. J.—State v. Essex Public Road 
Board, 40 N.J.Law C4, 

Wash.—State v. Spokane County Su¬ 
per. Ct, 143 P. 455, 82 Wash. 87— 
Inner-Circle Property Co. v. Seat¬ 
tle, 126 P. 970, 69 Wash. 608. 

60. Wash.—Inner-Circle Property 

Co. V. Seattle, supra. 

61. Wash.—State v. Paciflo County, 
93 P. 326. 48 Wash. 230. 


62. N.J.—State y. Essex Public 
Rood Bd., 40 N.J.Law 64. 

Wash.—State v. I>acific County, 93 P. 
326. 48 Wash. 230. 

63. Minn.—Board of Pork Com'rs of 
City of Minneapolis v. Bremner, 35.2 
N.W. 451, 190 Minn. 634, rehearing 
denied 253 N.W. 761. 190 Minn. 534 
—^In re Lands in Thirteenth Ward 
in Minneapolis, 200 N.W. 807, 161 
Minn. 615. 

64L Wash.—State v. Spoksine County 
Supor. Ot., 143 F. 456, 82 Wash. 87 
—Inner-Clrole Property Co. v. Se¬ 
attle, 125 P. 970, 69 Wash. 508. 

65. Wash.—Inner-Circle Property 
Co. v. Seattle, supra. 

66. Cal.—City St. Impr. Co. ▼. Quig¬ 
ley, 215 P. 390, 191 Cal. 149. 

44 C.J. p 786 note 18. 

67. Okl.—Oklahoma City v. East- 
land, 2*74 P. G51, 136 Okl. 165. 

44 C.J. p 786 note 20. 

1373 


Methods of apportionment in case of 
original osHessment generally see 
supra 9 1423. 

68. Minn.—State v. Ramsey County 
List. Ct., 104 N.W. 553, 96 Minu. 
503—State v. Ramsey County Dist, 
Ct., 11 N.W. 133, 29 Minn. 62. 

69. Okl.—Oklahoma City v. East- 
land, 274 P. 651, 136 Okl. 155. 

Wash.—In re Westlake Ave., 82 P. 
279. 40 Wash. 144. 

7a S.D.—^Freese v. Pierre, 168 N'W. 

1013, 37 S.D. 433. 

44 C.J. p 786 note 33. 

71- Ill.—Farrell v. West Chicago 
Park Oomrs., 55 N.E 325, 18i2 Ill. 
250, aOlrmcd 21 S.Ct. 609, 183 U.S. 
404, 45 L.Ed 91G, 024. 

44 C.J. p 786 note 25. 

Assessment of each lot for work done 
opposite in original assessment 
proceedings see supra 9 1436. 
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a. By Municipal Council 

Statutes giving to the order of a municipal council 
confirming reassessment proceedings the concluslveness of 
a Judgment of court have been held valid. 

General principles governing confirmation, revi¬ 
sion, or vacation of assessments by municipal coun¬ 
cils, considered supra §§ 1485-1489, apply in case of 
reassessments.*^* Statutes giving to the order of a 
municipal council confirming reassessment proceed¬ 
ings the conclusiveness of a judgment of court have 
been held valid.^® 

b. By Judicial Tribunals 

(1) In confirmation proceedings 

(2) On appeal from reassessment 

(1) In Confirmation Proceedings 

General princlplee governing confirmation, revision, or 
vacation of original assessments by judicial tribunals are 
applicable to reassessments. 

General principles governing confirmation, revi¬ 
sion, or vacation of original assessments by judi¬ 
cial tribunals, discussed supra §§ 1490-1501, are ap¬ 
plicable to reassessments.^^ 

(2) On Appeal from Reassessment 

No appeal from reassessment proceedings lies unless 
authorized by statute, and, where the right to appeal 
exists, the reassessment becomes conclusive If no appeal 
Is taken. 

No appeal to a judicial tribunal from reassessment 
proceedings lies unless authorized by statute.^^ 
However the right to appeal from reassessment 
proceedings is expressly conferred by some statutes, 
and, if no appeal is taken, the reassessment becomes 
conclusive.^® 

Where a statute allows any person who has filed 
objections to a reassessment to appeal to the supe¬ 
rior court by filing notice of appeal within ten days 
after the reassessment roll shall have been approved 


and confirmed by the council, and an ordinance pro¬ 
vides that the reassessment roll shall be approved 
and confirmed by ordinance, an appeal is premature 
if taken before the passage of the confirming ordi- 
nance.77 The court acquires no jurisdiction of an 
appeal from the action of the city in making a re¬ 
assessment where the notice of appeal was not filed 
within the time required by statute and where its 
contents did not comply with statutory require- 
ments.78 

Effect of appeal as stay. The appeal transfers to 
the court the reassessment proceedings as to the 
parties taking the appeal,79 and, pending proceed¬ 
ings on appeal, their property may not be sold to 
pay the assessment.®9 On the other hand, the prop¬ 
erty of those not appealing is not affected by the ap- 
peal.®l 

Evidence. The municipal corporation is not re¬ 
quired to assume the burden of showing the inva¬ 
lidity of the original assessment or any other cause 
of deficiency on the hearing of an appeal in the 
superior court from a reassessment.®* Persons at¬ 
tacking the decision of the council in making and 
confirming a reassessment have the burden of show¬ 
ing that it was erroneous.®® They cannot secure 
a reversal of the council’s decision by merely pro¬ 
ducing the record of the original assessment and 
relying on such presumptions as were theretofore 
in its favor.®^ 

Grounds for setting aside. Where it is shown 
that a reassessment was arbitrarily made without 
regard to special benefits and greatly exceeded the 
benefits, the reassessment will be annulled.®® Al¬ 
though a reassessment roll contains illegal items, 
it will not be set aside,®® but the assessments of the 
property owners will be horizontally reduced by the 
court in their proportion to the amount so assessed 
against the reassessment district to pay the illegal 


Tfti WaslL—^Alezeinder v. Tacoma, 77 
P. 686, 35 Wash. ses. 

73. Wash.—^Alexander v. Tacoma, 
supra. 

74. Ill.—Cratty v. Chlcagro, 76 N.'E. 
343, 217 Ill. 463. 

44 C.J. p 787 note 44. 

75. Tex.—^Flynt ▼. City of Klngrs- 
ville, Civ.App., 60 S.W.2d 414, re¬ 
versed on other grounds 82 S.W.2d 
934, 126 Tex. 610. 

44 C.J. p 787 note 48. 

Appeal from original assessment In 
general see supra 5 1602. 

70- Ark.—^Paving Dlst. No. 3 of 
Harrison v. Fowler, 96 S.W.2d 951, 
192 Ark. 1122. 

44 C.J. p 787 note 60. 


Exclave remedy 
City council was without authority 
to reduce reassessment benefits by 
assessors of Improvement district, 
since suit in chancery to correct re¬ 
assessments affords exclusive reme¬ 
dy, and hence property owner who 
appealed to city council and did not 
file suit In chancery was liable to 
Improvement district for difference 
between reduced amount and original 
reassessment.—^Paving Dlst. No. 3 of 
Harrison v. Fowler, supra. 

77. Wash.—^Bellingham Bay Impr. 
Co. V. New Whatcom, 60 P. 477, 
17 Wash. 496. 

78L Wash.—White v. Tacoma, 65 P. 
319, i20 Wash. 361. 

Requisites and proceedings for trans¬ 
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fer of cause and effect of appeal 
from original assessment see su¬ 
pra S 1605. 

79. Or.—^Elliott V. Portland, 169 P. 
504. 87 Or. 47. 

80. Or.—^Elliott V. Portland, supra 

81. Or.—^Elliott V. Portland, supra 
88 l Wash.—Inner-Circle Property 

Co. V. Seattle, 126 P. 970, 69 Wash. 
508. 

Wash.—^Inner-Circle Property 
Co. V. Seattle, supra 
84. Wash.—^Inner-Circle Property 
Co. V. Seattle, supra 

85w Minn.—In re Meyer. 2«3 N.W. 
135, 176 Minn. 240. 

88. Wash.—^Eggerth v. Spokane, 167 
P. 859, 91 Wash. 221. 
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items.®^ Harmless errors alone will not justify the 
setting aside of a reassessment.^^ 

Judgment, Under a statute providing that, on 
an appeal from a reassessment of property for the 
expense of a local improvement, the judgment shall 
be either to confirm, modify, or annul the assess¬ 
ment, the court should not dismiss or annul the as¬ 
sessment for errors which do not go to the jurisdic¬ 
tion of the city council to make the assessment.^^ 

§ 1558. Review of, and Equitable Relief 
against, Reassessment 

a. Appellate review of judgments in re¬ 

assessment proceedings 

b. Certiorari to review reassessments 

c. Equitable relief against reassessments 

a. Appellate Review of Judgments in Reas¬ 

sessment Proceedings 

An appeal from a Judgment In a reassessment pro¬ 
ceeding to a court of last resort Is a statutory right. 

The right to appeal to a court of last resort from 
a reassessment made or confirmed by a municipal 
council or some other board or commission empow¬ 
ered to do so is strictly a statutory right^o and docs 
not exist in the absence of a statute authorizing it.^^ 

Practice on sustaining reassessment. In some 
jurisdictions it is proper for the appellate court to 
direct that a certified copy of its judgment be sent 
to the city auditor for enforcement by the cily.^^ 

b. Certiorari to Review Reassessments 

Certiorari to review a reassessment proceeding may 
be available on ex parte petition In the sound discretion 
of the court; the only answer to the writ Is the return, 


and, the review Is confined to matters shown by the 
record. 

Certiorari to review a reassessment may be avail¬ 
able in the sound discretion of the court.®8 This 
writ is allowed on a petition ex parte.®^ The peti¬ 
tion is functus oflScio when the return is made®® and 
thereafter ceases to be operative for any purpose®® 
except possibly that reference may be made to it 
in order to ascertain the errors assigned.®^ 

The only answer to the writ is the return,®® and 
the facts necessary to give the municipal corpora¬ 
tion the right to make the reassessment must appear 
in the return, either by making the record a part of 
the return,®® or by recitals in the resolution author¬ 
izing the reassessment.^ 

As in the case of original assessments, the review 
of reassessment proceedings on certiorari is con¬ 
fined to matters shown by the record,® the purpose 
being to determine whether the reassessment pro¬ 
ceedings were regular and the method adopted the 
proper one;® and the reassessment will not be dis¬ 
turbed or vacated where it docs not clearly appear 
on the face of the record that this should be done.^ 
Questions of fact are not reviewablc.® Where the 
record indicates that the owners had every oppor¬ 
tunity to be heard, a contention that the municipal 
council did not pass on objections to reassessment 
cannot be sustained.® 

c. Equitable Relief against Reassessments 

General principles governing equitable relief against 
original assessments are applicable to reassessments. 

General principles governing equitable relief 
against original assessments, considered supra §§ 
1528-1533, are applicable to reassessments, sucli as 


87. Waah.—BlErgertb. v. Spokane, su¬ 
pra. 

88. Wash.—^Moore v. Spolcane, 152 
P. 999, 88 Waah. 203. 

44 C.J. p 787 note 62. 

89. Wash.—^Iiewls v. Seattle, 69 P. 
393, 28 Wash. 639. 

90. Ind.—Randolph v. Indianapolis, 
88 N.E. 049, 172 Ind. 610. 

44 O J. p 787 note 66. 

Stotute held valid 

Cal.—^Los Angoles County v. Jones, 
59 P.2d 489, 6 Gal.2d 695. 

91. Ind.—^Randolph v. Indianapolis, 
88 N.B. 949, 172 Ind. 610. 

44 C.J. p 787 note 65 [a]. 

Appellate review of Judgments con¬ 
firming', revising, or vacating as¬ 
sessments see supra 58 1612-16i21. 
iSoope and extant of vavlaw 

(1) Supremo court will not review 
correctness of instruction, or failure 
to give Instructions to commission¬ 
ers, tn proceedings for acquisition of 


property for park purposes.—^Bo.nrd 
of Park Com’rs of City of Minneapo¬ 
lis V. Bromner, 252 N.W. 461, 190 
Minn, 634, rehearing denied 653 N.W. 
761, 190 Minn. 6d4. 

(2) A parly may not complain in 
the appellate courts of matters which 
did not prejudice his rights.—l^ort- 
land V, Blue, 170 P. 716, 87 Or. 371. 

(3) Other decisions with respect to 
BOOPQ and extent of roview boo 44 C. J. 
p 787 note 66 [dj. 

93. Or.-*Portland v. Blue, supra. 

93. Or.—Rolir V. Portland, 141 P. 
167, 14>3 P. 827, 71 Or. 421, 439, Ij. 
R.A.191'6D 772. 

44 C.J. p 788 note 69. 

Certiorari to review assessment see 
supra 55 1622-1627. 

96b Op.— ray v. Portland, 196 P. 828, 
99 Or. 490. 

44 C.J. p 788 note 70. 

96. Or.—Fay v. Portland, supra. I 
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96: Or.—^ray V, Portland, supra. 

97, Or.—^Pay v. Portland, supra. 
9a Or.—^Fay v. Portland, supra. 
99w Or.—Mlchell v. Portland, 99 P. 
881, 101 P. 388, 63 Or. 547. 

1. Or.—Mlchell v. Portland, supra. 

2. Or.—^TToy v. Portland, 196 P. 8i28, 
99 Or. 490—Rclir v. Portland, 141 P. 
167, 142 P. 827, 71 Or. 431, L..R.A. 
1916D 773. 

3. Or.—^Rolff V, Portland, supra. 

44 C.J. p 788 note 80. 

4ki isr.j.— Brown v. South Orange, 6 
A. 312, 49 N.J.Law 104. 

Or.—Hughes V. Portland, 100 P. 942, 
63 Or. 370. 

44 C.J. p 788 note 81. 

a Or.—RelfC v. Portland, 141 P. 
167, 142 P. 827, 71 Or. 421, L.R.A. 
1915D 773. 

6 Or.—^Fay v. Portland, 195 P. 828, 
99 Or. 490. 



§ 1558 

rules relating to evidence.^ The only fraud which 
will defeat a reassessment in an equitable action to 
enjoin enforcement of municipal liens imposed 
thereby* or to cancel street warrants issued by vir¬ 
tue thereof* is fraud in the assessment proceeding 
itself, because the original proceeding is an invali¬ 
dated past transaction. The determination of the 
council that objections to the reassessment were in¬ 
valid may not be attacked in a proceeding of this 


63 C.J.S. 

character^® unless it is shown that the council has 
itself proceeded fraudulently.il 

Minor changes in the resolution for reassessment 
of the plans and specifications for the improvement 
under the original assessment proceedings consti¬ 
tute no ground for equitable relief by injunction 
against the reassessment,i* especially where the re¬ 
sult was to reduce the original assessment!* 


MUNICIPAL CORPORATIONS 


24. Supplemental ob Additional Assessments and Assessment of Arbeabages 


§ 1559. Supplemental or Additional Assess¬ 
ments 

Subject to soma limitations, a supplemental assess¬ 
ment may be levied, under power conferred by statute, 
when an assessment proves Insufficient to defray the ex¬ 
penses of the Improvement. 

Under power given by statute or charter express- 
lyi4 or by necessary implication,!* when an assess¬ 
ment proves insufficient to defray the expenses of 
the improvement, a supplemental assessment or as¬ 
sessments may be levied until full payment for ben¬ 
efits to the property assessed has been secured.!* 


A supplemental assessment cannot be made where 
it does not appear that the cost of the improvement 
exceeded the amount originally assessed to pay 
therefor ;!7 and in making a supplemental assess¬ 
ment, it is not permissible to impose on property 
more than its just proportion and share of the to¬ 
tal cost of the improvement!* So, in accordance 
with principles governing original assessments, as 
discussed supra § 1407, it is not permissible in mak¬ 
ing a supplemental assessment to impose on the 
property assessed a greater burden than the bene¬ 
fits accruing to it from the improvement,!* and a 


7. Cal.—Oodber v. City of Pasadena, 
27S P. 80. 296 Cal. 90. 

44 CJ. p 788 note 86. 

Biuden of proof 

In action to enjoin enforcement 
of reaesessment, burden of showlns: 
Invalidity of cltsr'a action in maJUng* 
reassessment under statute was on 
taxpayer.—Gk>dber v. City of Pasa¬ 
dena, suprai—44 C.J. p 788 note 86 
Cal. 

Frosumptloiui 

In action to enjoin enforcement of 
a reassessment, every Intendment 
must be Indulged In favor of city's 
action In reassessing property, and 
all doubts resolved in favor of va¬ 
lidity; and court will not declare re¬ 
assessment void unless face of rec¬ 
ord or facts Judicially known show 
that city's action was Incorrect.— 
Godber v. City of Pasadena, supra— 
44 C.J. p 788 note 86 [b]. 

8. Or.—Wagoner v. La Grande, 173 
P. 806, 89 Or. 192. 

9- Or.—^Dunlway v. Portland. 81 P. 
945, 47 Or. 108. 

10. Or.—Dunlway v. Portland, supra. 
IL Or.—Dunlway v. Portland, supra. 

IB. Mich.—^Thayer Lum^r Co. v. 
Muskegon, 122 N.W. 189, 167 Mich. 
424. 

la. Mich.—^Thayer Lumber Co. v. 
Muskegon, supra. 

14. Ark.—Earl v. Morrllton Bd. of 
Impr., 67 S.W. 812. 70 Ark. 211. 

44 CJ. P 789 note 94. 


IS. XJ.S.—Bates County v. Wills, 
Mo.. 239 F. 785, 152 C.C.A. 671. 

44 G.J. p 789 note 95. 

16^ Md.—Washington Suburban San¬ 
itary Commission v. Noel, 142 A. 
634, 155 Md. 427, appeal dismissed 
Noel V. Washington Suburban San¬ 
itary Commission, 49 S.Ct. 94, £78 
U.S. 578, 73 L.Ed. 513. 

44 aJ. p 789 note 96. 

Jlizlsdlotloa 

(1) Jurisdiction obtained by city 
council when proceedings were Insti¬ 
tuted for formation of assessment 
district Included Jurisdiction to levy 
supplemental assessment.—^Pearson 
V. City of Los Angeles, 23 P.2d 778, 
183 Cal.App. 46. 

(2) The county court has limited 
Jurisdiction, but has power and Ju¬ 
risdiction under Local Improvement 
Act to conduct proceedings and enter 
orders for levy of supplemental as¬ 
sessments by village to pay deficien¬ 
cies in amounts of special assess¬ 
ments from which bonds issued to 
contractor In payment for construc¬ 
tion of water mams and sewers are 
payable.—^Roberts v. Village of Ly¬ 
ons. 29 N.E2d 8>57, 807 Ill.App. 86. 
Fart of original installa^n 

Where installation of trunk line 
sewers and water mains was required 
to meet needs of Increased popular 
tlon, which construction was still a 
part of the original construction, the 
legislature did not abuse Its power 
In causing the cost of additional In¬ 
stallation to be apportioned eu3 part 
of the front-foot benefit charges of 
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property affected.—Washington Sub¬ 
urban Sanitary Commission v. Noel, 
142 A. 684, 155 Md. 427, appeal dis¬ 
missed Noel V. Washington Suburban 
Sanitary Commission. 49 S.Ct. 94, 
278 U.S. 678, 78 L.Ed. 518. 

Bight of bondholders 
Holders of Improvement district's 
outstanding bonds were entitled to 
levy on all parcels In the district, 
within limitation of the cunount ol 
benefits previously determined to ex¬ 
ist to produce a sufficient fund to 
pay the bonds and interest thereon, 
and such right could not be taken 
from them In such manner as to 
abrogate the contract In the bond.— 
Farmers & Bankers Life Ins. Co. v 
Lake Hancock Imp. Diet., 25 So.2d 
666, 157 Fla. 266. 

17. Conn.—Schellen's Appeal, 101 A 
81, 91 Conn. 709. 

18. Ill.—Greeley v. Cicero, 86 N.H 
603, 148 Ill. 632. 

Cost of malntena&oe 
Sanitary commission cannot In¬ 
crease original assessments for bene¬ 
fits for water and sewer systems be¬ 
cause of improvements necessary to 
maintain system, and the Justice and 
expediency of Increase In assess¬ 
ments for water and sewer system by 
sanltajT commission will not be con¬ 
sidered by court.—Washington Sub¬ 
urban Sanitary Commission v. Scrive¬ 
ner, 137 A. 492. 163 Md. 68. 

19. m.—Greeley v. Cicero^ 86 N.E. 
603, 148 Ill. 632. 

44 C.J. p 789 note 1. 
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supplemental assessment is properly denied where 
the property has not been benefited more than the 
amount previously collected from it.20 

As of what time validity determined. Where ad¬ 
ditional assessments are rendered necessary by rea¬ 
son of a judgment exempting part of the property 
assessed and returning the^report of the commis¬ 
sioners for revision, the validity of the additional 
assessment on the balance of the property to make 
up the deficiency must be determined as of the 
time of the first assessment.^! 

Power as affected by judgment in original pro¬ 
ceeding. Where the original assessment on particu¬ 
lar property was reduced on the ground that the 
property was assessed more than its proper share 
of the cost, the judgment is not conclusive against 
the right to levy a supplemental assessment on such 
property22 unless the court found that the property 
was assessed for the full amount for which it was 
benefited.^2 On the other hand, where the court 
found that the property was assessed its fair pro¬ 
portion of the cost of the improvement,24 or that it 
was assessed more than its just proportion of the 
cost of the improvement and in addition fixed the 
share for which it might justly be asscssed,26 the 
judgment is res judicata as to the matters so decid¬ 
ed, and the property is not subject to a supplemental 
assessment. 

Effect of invalidity of former assessment. Where 
the statute provides that in making a supplemental 
assessment to make up a deficiency in the amount 
originally levied the original mode must be fol¬ 
lowed, if the original assessment was void, a sup¬ 
plemental assessment is also Yoid.26 

Operation of statutes. A supplemental assess¬ 
ment to complete an improvement for which the 
original assessment proved insufficient is an inci¬ 
dent of the original assessment and governed by the 
law in force when the improvement proceedings 
were begun.27 


§ 1560. -Amount and Items Assessable 

The amount for which a supplemental aaeesament may 
be made la the difference between the original assessment 
and the actual amount for which the Improvement can 
be made; legitimate charges include the cost of collect¬ 
ing and disbursing an original assessment, the cost of the 
supplemental proceedings, the deficiency caused by assess¬ 
ing property not liable, damages to property Injured by 
the Improvement, and. In some circumstances, Interest 
accruing on special assessment vouchers. 

The deficiency for which the supplemental as¬ 
sessment may be made is the difference between the 
original assessment and the actual amount for which 
the improvement can be made.28 The cost of col¬ 
lecting and disbursing an original improvement as¬ 
sessment is a legitimate charge which may be in¬ 
cluded in the estimate for the supplemental assess¬ 
ment to meet the deficiency in the original assess- 
ment.22 Cost of supplemental proceedings is prop¬ 
erly included in the amount assessed,20 especially as 
to property owners whose failure in whole or in 
part to pay their proportion of the original assess¬ 
ment created the deficit which necessitated the sup¬ 
plemental asscssmcnt.2! 

Deficiency catised by assessing property not liable. 
Where special assessments are levied on property 
not liable and are enjoined as to that property, sup¬ 
plemental assessments may be levied on property lia¬ 
ble therefor to make up the deficiency.®* 

Damages to property injured by improvement. 
Where an item for damages to property injured by 
the improvement has been omitted in making the 
original assessment, a supplemental assessment may 
be levied to defray the expense of the damages.®® 

Interest, accruing on vouchers in hands of con¬ 
tractor for an improvement at a time when there is 
no money in the treasury with which to pay the 
vouchers and interest, may be properly included in 
the estimate for a supplemental assessment,®^ al¬ 
though the original assessment was sufficient to pay 
the cost of the improvement, excluding the inter¬ 
est.®® On the other hand, it has been held that a 


Where property had already been 
assessed for a portion of the Im- 
provoment, it could not be assessod 
again for that benefit.—Schlldknecht 
V. City of Milwaukee. 13 N.W.td 577, 
216 Wls. 33. 

ao. Ill.—West Chicago Park Comra. 
V. Metropolitan Went Side El. H. 
Co.. 65 N.B. 344. 182 111. 246. 

31. N,y. —In re Jerome Ave., 130 
N.Y.S. 609. 145 App.Div. 8C5. 

22. Tll.-<llcero V. Skinner. 77 N.B. 
137. 230 111. 82. 

44 C.J. p 789 note 4. 

23. Ill.—Cody V. Cicero, «7 N.BL 859. 
203 Ill. 822. 

44 C.J. p 789 note 4. 
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24. III.—Wlckclt ▼. Cicero, 38 N.H. 
909, 162 Ill. 676. 

26. III.—Greeley ▼. Cicero, 36 N.B. 
603. 148 111. 632. 

26. Ill.—Workman v. Chicago. Cl Ill. 
463. 

27. Ohio.—Stuart v. Lakewood, 23 
Ohio Cir.Ct.. N.S.. 269. 

28. 111.—Wlnnotka v. A lies. 128 N.B. 
807, 296 Ill. 96—Wlnnotka v. Han¬ 
dy. 128 N.B. 805. 296 Ill. 64. 

29. 111.—Cicero V. Skinner. 77 N.B. 
137, 220 Ill. 82—Cicero r. Green, 71 
N.B. 884. 211 Ill. 241. 

30. 111.—Wlnnetka v. Taylor. 133 N. 
B. 668, 801 Ill. 147. 
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31. Wash.—Collins v. Bllensburg, 
167 P. 864. 91 Wash. 232. 

44 O.J. p 790 note 18. 

32. ICan.—^Maflon v. Kansas City. 173 
P. 63-5. 103 ZCan. 275. 

N.T.—^In re Jerome Ave., 130 N.T.S. 
609, 146 APP.B1V. 865. 

33. Ohio.—^Dodsworth v. Cincinnati, 
18 Ohio Cir.Ct. 288, 10 Ohio Cir.Doo. 
177. 

Wash.—Spokane v. Onstine, 149 P. 1. 
86 Wash. 4. 

34. Ill.—Cicero v. Skinner, 77 N.B. 
137, 220 Ill. 82—Cicero v. Green. 71 
N.B. 884. 211 Ill. 241. 

36. Ill.—Cicero Y. Green, supra. 
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supplemental assessment could not be levied to pay a 
deficit in interest on a special assessment voucher 
caused by the payment by property owners of de¬ 
ferred installments in advance, the fund being al¬ 
lowed, by the holder of the voucher, to lie idle in 
the treasury after being paid to the treasurer.^® 

Unauthorized interest charges. Where an im¬ 
provement district issued bonds for a term of ten 
years instead of one of nine years as provided 
by statute, and the taxpayers were given nine years 
to make their payments, a supplemental assessment 
to make up the deficiency in interest is unauthor- 
ized.®7 

Rebates to property owner. Where a supple¬ 
mental assessment of public improvements was 
made in excess of the necessary amount, the rebate 
to any property owner should be his proportionate 
share of the assessment based on both the original 
and the supplemental assessment for the improve¬ 
ment®® 

§ 1561. -Time of Making; Limitations; 

Laches 

Ganeralty a aupplamental aasasamant may ba mads 
befora the completion of the Improvement; Jachaa may 
bar an additional aaaaasmant. 

In the absence of any special statutory regulation 
on the subject, a supplemental assessment is not 
premature where the contract for the improvement 
has been let and the total cost ascertained, although 
the work had not been completed, it not appearing 
that there was any error in the amount.®® Where 
a statute provides that the municipality may make 
and file an estimate of the deficiency "at any time 
after bids have been received,” when it shall ap¬ 
pear that the first assessment is insufficient to pay 
the cost of the improvement, a supplemental as¬ 
sessment before the completion of the improvement 
is not premature.^® Under a statute providing that, 
if the first assessment shall prove insufficient, the 
council shall make another assessment for a sum 
sufficient to complete the improvement, it has been 


held that the council may make the second levy be¬ 
fore the first assessment is exhausted.^i However, 
where the statute contemplates an actual ascer¬ 
tained deficiency which can be known only after the 
work is completed, a supplemental assessment can¬ 
not properly be made until the completion of the 
work and the definite ascertainment of the defi¬ 
ciency.^® 

Limitation prescribed by a statute providing for 
a new assessment against delinquents, where there 
is a deficiency because of a partial failure to pay 
the assessment within five years after confirmation 
of the original assessment, does not apply to a sup¬ 
plemental assessment for a deficiency in an original 
assessment resulting from an underestimate.^® 

Laches, An application for an additional assess¬ 
ment to pay special improvement district bonds may 
be barred by laches where no previou-s objection to 
the original assessment had been made, although the 
original assessment was made to pay off an amount 
less than the principal sum for which the bonds 
were issued.*® A proceeding for the confirmation 
of a supplemental assessment is not barred by lach¬ 
es by reason of the fact that the ordinance for the 
supplemental assessment was not passed until six 
Shears after the ordinance for the original assess¬ 
ment, where a part of the cost was collected in one 
installment and the remainder divided into four an¬ 
nual installments.*® 

§ 1562. -Proceedings 

There must be a compliance with statutory provi¬ 
sions authorizing supplemental assessments, and, If the 
statute so provides, a supplemental assessment must be 
made In as nearly the same manner as the first assess¬ 
ment. 

The statutory method and procedure for levying a 
supplemental assessment must be followed in order 
to give validity to it, and, if the statute so provides, 
the supplemental assessment must be made in the 
same manner, as nearly as may be, as in the first 
assessment.*® 


36. m.—Wilmette v. People, 78 N. 
R 827, 214 Ill. 107. 

37. Cal.—^Redwood Highlands Go. v. 
Redwood City, 224 P. 780, 65 Cal. 
App. 561. 

44 C.J. p 790 note 20. 

38. Ill.—Wlnnetka v. Taylor, 183 N. 
R 658, 801 IlL 147. 

88. Or.—^Rogers v. Salem, 122 P. 
808, 61 Or. 821. 

40. HI.—Wlnnetka v. Taylor, 124 N. 
R 848, 288 IlL 624. 

41. Ark.—Rarl ▼. Morrllton Bd. of 
Impr., 67 S.W. 812, 70 Ark. 211. 


[ 48. Ill.—Conway v. Chicago, 76 N.B. 

384, 219 Ill. 295. 

I 44 C.J. p 790 note 25. 

43. Ill.—Cody V. Cicero, 67 N.B. 859, 
203 Ill. 822—^Roberts v. Village of 
Lyons, 29 N.B.2d 857, 807 IU.App. 
86 . 

44. Or.—State ex rel. Truax v. Town 
of Lima, 193 P.2d 1008. 

46. Ill.—Cody V. Cicero, 67 N.B. 859, 
203 lU. 822. 

46. Ill.—Wlnnetka v. Alles, 128 N.B. 
807, 295 Ill. 96—Wlnnetka v. Han¬ 
dy, 128 N.R 806, 296 IlL 54. 
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I Coaflimatloa of additional assera. 

I ment 

Where property was relieved by 
supreme court of Its share of cost of 
Improvement because of deficiency In 
original ordinance, park district could' 
seek confirmation of additional spe¬ 
cial assessment to pay deficiency 
against property owners under stat¬ 
utes authorizing a new assessment 
where one has been declared invalid 
and specifying that no special as¬ 
sessment should be held void be¬ 
cause levied for work done under a 
valid contract pursuant to an ordl- 
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Ordinance. After the work has been completed 
by the public authorities^ a supplemental ordinance 
need not give a detailed description of the improve¬ 
ment as is required in the original ordinance.^^ 

Estimate of deficiency. An estimate of deficien¬ 
cy in the original assessment is sufficient as the act 
of the board on whom devolves the duty of making 
the supplemental assessment, where it was signed by 
the president and one other member who together 
constituted a majority of the board>8 Although it 
is a material requirement in an original proceeding 
to assess for local improvements that the estimate 
contain a certificate that it does not exceed the prob¬ 
able cost as, considered supra § 1099, such certifi¬ 
cate is unnecessary in proceedings for a supplemen¬ 
tal assessment to increase the available funds to the 
amount of the lowest bid,^* since the bid is suffi¬ 
cient showing of the probable cost®® 

Questions considered. The question of benefits 
on a supplemental assessment cannot be considered 
while the question of benefits in the original pro¬ 
ceeding resulting from the same improvement re¬ 
mains unsettled.®^ The decision of the municipal 
council that the deficit in amount of assessments 
levied for improvements should be paid by ordering 
supplemental assessments has been held finaL®^ 

Petition. While under some statutes a second as¬ 
sessment may be made without any new petition 
where the first assessment is insufficient to complete 
the work,®® under other statutes it is essential that 
the proceedings for a supplemental assessment shall 
originate by a proper petition to the court for an 
order directing it to be made.®* If the statute re¬ 
quiring a petition does not so provide, it need not 
contain a statement of the cost of the original im¬ 
provement,®® the amount collected and expended un¬ 


der the original assessment,®® and the amount of the 
deficit®^ 

Notice. As in the case of original assessments 
notice to property owners of proceedings to levy 
a supplemental assessment and an opportunity to be 
heard are indispensable.®® However, it has been 
held that a charter authorizing the construction of 
an improvement on giving a specified notice and au¬ 
thorizing an assessment of the probable cost of im¬ 
provement, and for an assessment of a deficit, when 
the original assessment is insufficient, does not re¬ 
quire an additional notice of a deficit assessment, 
which is but a completion of the original assess¬ 
ment, and the only notice required is that provided 
in the charter for the collection of the original as¬ 
sessment.®® 

Hearing. Under a statute providing for a public 
hearing on supplemental proceedings in the same 
manner as in the original proceedings, if the esti¬ 
mated deficiency exceeds ten per cent of the orig¬ 
inal estimate the public hearing must be held before 
the contract for the work has been awarded and 
the work done so as to give an opportunity to the 
property owners to protest as to the character and 
kind of improvement and whether it ought to be 
completed as originally intended;®® and, if the pub¬ 
lic hearing is not given until after the contract has 
been awarded and the work completed, a supple¬ 
mental assessment cannot be sustained.®^ Under 
such a statute, however, a public hearing is required 
only in those cases where it appears, after receiving 
bids and before the contract is let, that a deficiency 
amounting to more than ten per cent of the original 
estimate exists.®® Where the original commission¬ 
ers to assess damages and benefits resulting from 
the opening of a street, being limited to an asscss- 


nance declared void, and question 
whether property was benefited to 
the amount of the assessments 
against it was for trial court under 
conflicting evidence.—Wlnnotka Park 
Dist. v. Hopkins, dO N.K2d 68, Q71 
Ill. 4$. 

47. Ill.—Qoncseo v. Schultz, 100 N.E. 
926. 267 Ill. 273—-Markley v. Chi¬ 
cago, 60 N.E. 61d, 190 Ill. 276. 

48: Ill.—^Wlnnetka v. Handy, 128 N. 
E. 805, 295 Ill. 64. 

49. Ill.—Wlnnetka v. Handy, supra, 
sa Ill.—Wlnnetka v. Handy, supra, 
fill Ill.—^Bradley v. New York Cent 
R. Co.. 129 N.E. 144. 295 111. 264. 
44 C.J. p 791 note 62. 

SOL Cal.—^Pearson r. City of Los An¬ 
geles. 28 P.2d 778. 183 CaLApp. 46. 
Authoxity to make 

Whether transfer from general i 


fund to special street assessment 
fund constituted loan or payment 
was a question of fact for trial court 
In determining municipal authority 
to moke supplemental assessment.— 
Pearson ▼. City of Los Angeles, su¬ 
pra. 

53. Ark.—^Earl v. Morrllton Bd. of 
Impr., 67 S.W. 312, 70 Ark. 211. 

44 C.J. p 791 note 3'6. 

64. Ill.—Chicago v. Noonan, 71 N.E. 
82, 210 Ill. 18. 

65. Ill.—Cody V. Cicero, 67 N.B. 869, 
203 Ill. 822. 

63. IIL—Cody T. Cicero, supra. 

57. Illr-Cody V. Cicero, supra. 

58. Ind.—^Butner v. MoQuillln, 172 
N.B. 658, 91 Ind.App. 638. 

44 C.J. p 791 note 42. 

Notice of assessment proceedings 
generally see supra 61 1399-1401. I 
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59. Or.—^Rogers T. Salem, 122 P. 
308, 61 Or. 821. 

60. Ill.—Chicago T. Max, 124 N.E. 
648, 280 IIL 372. 

61. Ill.—Chicago V. Max, supra. 
Work done in oonformlty with ordi¬ 
nance 

Willie technically contract for lo¬ 
cal improvements could not have 
been entered into prior to conflrmaF- 
tlon of assessment, where work was 
done In conformity with ordinance 
to benefit of property, supplemental 
assessment not exceeding benefit 
could be levied to make up deficien¬ 
cy.—^Village of Beverly v, Schaorr, 
183 N.E. 26. 860 Ill. 178. 

SOL Ill.—^Hinsdale Sanitary Dlst. v. 
Washburn, 188 N.E. 846, 664 HI. 
240. 
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ment of benefits of fifty per cent of the value of the 
property not taken, made a report in which the 
award of damages exceeded the assessment of bene¬ 
fits, and confirmation of the award was denied and 
the report sent back for revision and correction, the 
second commission to which the matter was re¬ 
ferred cannot arbitrarily, without reference to val¬ 
ue, increase the assessment of benefits so as to bal¬ 
ance them, but must receive evidence of value.^^ 

Objections. An objection to the provisions of an 
ordinance for a supplemental assessment is prema¬ 
ture if made before an attempt to levy such assess¬ 
ment,®^ since the proper time for questioning the 
propriety of the assessment is when an attempt is 
made to levy it.®® Where by statute the supple¬ 
mental assessment can be made only on a new and 
additional ordinance expressly providing for it, the 
property owner should be confined to the ordinance 
then being proceeded under, and should not be per¬ 
mitted to attack the prior ordinance which had not 
only been adjudicated on but justly acted under.®® 
A supplemental assessment may not be objected to 
on the ground that it was to be collected in one in¬ 
stallment whereas the original assessment was di¬ 
vided into several installments,®? or on the ground 
that in the original ordinance the provision for as¬ 
sessment of the cost of each section of the improve¬ 
ment against the property abutting on that section 
was improperly interlined after the adoption of the 
ordinance,®® since the validity of the ordinance was 
concluded by the judgment confirming the original 
assessment®® Property owners filing protests to a 
supplemental assessment are limited in subsequent 
proceedings to the grounds assigned in the pro¬ 
tests,?® and property owners who file no protest are 
deemed to have waived all objections to the supple¬ 
mental assessment?^ 

Evidence; presumptions. Persons objecting to 
supplemental assessment are entitled to show the 
adjudication of the court in the original assessment 
determining that their property was assessed its fair 
proportion of the cost of the proposed improvement 
and expense of levying and collecting the original 

63. N.Y.—^In re Washington Ave., 

166 N-.T.S. 796, 171 App.Dlv. 84i3. 

44 C.J. p 791 note 61. 

-M. Cel .—Mardls v. McCarthy, 121 
P. 889,162 Gal. 94, 104. 

CaL—^MardlB v. McCarthy, su¬ 
pra. 

44 C.J. p 791 note 44. 

66. Ill.—Conway v. Chicago, 76 NJB. 

884. 219 Ill. 295. 

67. 111.—Geneseo v. ifichi^lt^ 100 N. 

B. 926, 257 Ul. 278. 

44 C.J. p 791 note 46. 


assessment,?® or they may show an adjudication of 
the court that their land was assessed more than its 
just proportion of the cost of the improvement and 
fixing the share for which it might justly be as¬ 
sessed,?® since such judgments are conclusive as to 
the questions so adjudicated.?^ The commissioners’ 
estimate of the amount which it is necessary to col¬ 
lect by supplemental assessment to pay for a defi¬ 
ciency in the original assessment when properly ap¬ 
proved is prima facie proof of the amount of the 
deficiency,?® and the court must, in the absence of 
evidence, presume that extras embraced in the com¬ 
missioners’ estimate of deficiency were authorized 
by the improvement ordinance and were properly 
taken into consideration.?® 

Questions for jury. Where the statute provides 
that it shall be no objection to a supplemental as¬ 
sessment that the prior assessment has been levied 
and collected, unless in such prior cause, on proper 
issue made, it was specially found that the property 
objected for would be benefited by the improvement 
no more than the amount assessed against it in such 
prior proceedings, the jury in the original proceed¬ 
ing cannot find that the amount of the benefits and 
the amount of the assessment are equal unless an is¬ 
sue is made,?? and, in the absence of an issue, the 
question is not for the jury on the supplemental as¬ 
sessment.?® 

Findings, On objection to an application to con¬ 
firm special assessments by a city or village, if it 
shall appear that the premises of the objector are 
assessed more or less than they will be benefited, 
or more or less than their proportionate share of 
the cost of the improvement, the court or jury 
should so find,?® and also the amount for which such 
premises ought to be assessed.®® 

§ 1563. Assessments for Arrearages 

The validity of statutes providing that, where taxes, 
assessments, or water rates remain unpaid specified 
boards shall have the power to determine the amount of 
arrearages which should in Justice be charged against 
specific parcels of land has been upheld. 

7A Ill.—Greeley v. Cloero, supra. 

75. IlL-Cicero v. Skinner, 77 N.E. 

187, 220 Ill. 82. 

44 C.J. p 792 note 56. 

78. Ill.—Cicero v. Skinner, supra. 

77. Ill.—Carbondale v. Walker, 88 
N.S3. 296, 240 Ill. 18. 

78. Ill.—Carbondale v. Walker, su¬ 
pra. 

79. Ill.—Greeley v. Cicero, 86 N.BS. 
603, 148 Ill. 632. 

BO. Ill.—Greeley v. Cicero, supra. 


88. HI.—Carlinvllle v. Lorence, 129 
N.E. 65, 295 HI. 261. 

89. Ill.—Carlinville v. Lorence, su¬ 
pra. 

70. Cal.—Pearson v. City of Los An¬ 
geles, 28 F.2d 778, 138 Cal.App. 46. 

71. ’CaL—^Pearson v. City of Los An¬ 
geles, supra. 

TS. Ill.—Wlckett V. Cicero, 88 NJE, 
909, 162 111. 676. 

73. HI.—Greeley y. Cicero, 86 N.E. 
603, 148 Ul. 632. 
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The validity of statutes providing that, where tax¬ 
es, assessments, or water rates levied or imposed, or 
attempted to be levied or imposed, remain unpaid 
and in arrears, designated boards shall have power 
to determine the amount of arrearage, if any, which 
should justly be imposed on the lands assessed, has 
been upheld.*^ The purpose of legislation of this 
character is that land benefited by an authorized 
public work shall not escape the payment of its 
proportionate share of the expense thereof,®* and 
public policy may restrict the application of the stat¬ 
ute in some circumstances.®* 

Essentials of jurisdiction are that a public im¬ 
provement has been made, that an assessment there¬ 
for has been imposed or has been attempted to have 
been imposed, and that payment therefor had not 
been had.®^ Where these elements coexist, the 
board has jurisdiction both where the assessment is 
invalid®® and where it is valid.®® On the other 
hand, where the amount assessed under an invalid 
assessment which was never set aside was paid, the 
claim of the municipality is extinguished, although 
it subsequently refunded the amount so paid; in 
such case there remains no unpaid assessment, and 
the board is without jurisdiction in the premises.®^ 

Under a statute requiring the board to certify to 
the registrar of arrears an amount to be assessed 
in lieu of all arrearages for which invalid sales have 
been made, the owner who pays the substituted as¬ 
sessment is entitled to have entered on the record of 
the registrar a memorandum showing that, as be¬ 
tween him and the municipality, assessments for 


which the property was sold were included in the 
certificate of the board to be paid in lieu of the for¬ 
mer assessments.®® 

In Illinois. A statute which provides that, if 
there shall be a failure to collect a part of a special 
assessment, the council may within five years after 
confirmation direct a new assessment to be made on 
delinquent property®® to satisfy the delinquency ap¬ 
plies only in cases where there has been a judgment 
of confirmation,®® and authorizes a new assessment 
within five years after confirmation where, from 
any cause, the city fails to collect an assessment 
levied which has not been set aside by any court.®^ 

Where the statute provides that in making an ad¬ 
ditional assessment to make up a deficiency in the 
amount originally levied, the original mode must be 
followed, if the original assessment was void, an ad¬ 
ditional assessment is also void.®* 

The petition for a new assessment must show the 
amount of the deficiency in the collection,®* the 
amount realized for the first assessment,®^ and al¬ 
lege the delinquency of the land sought to be 
charged.®® 

Writ of error to review a levy, under pioceedings 
had in accordance with the statute under consider¬ 
ation, will be dismissed where the affidavit required 
by statute, stating when plaintiff in error received 
notice of the pendency of the confirmation proceed¬ 
ings and when notice of the delinquency came to 
him, was not filed;®® and this is true, although the 
original assessment proceedings were begun before 
the provisions of such statute went into effect.®^ 


25. Lien 


§ 1564. Nature and Distinctions 

Assessment liens constitute security for the payment 
of the assessments, and ordinarily afford the only method 
of collecting the amount thereof. They have been com¬ 


pared and contrasted with taxes and with mortgage and 
Judgment liens. 

An assessment lien is the security for the pay¬ 
ment of an assessment,®* and, in the absence of stat- 


81. N.T.—Terrel v. Wheeler, 26 N.B. 

229, 128 N.Y. 76. 

44 C.J. p 792 note 63. 

88. N.J.—^Haydoy v. Ocean City, 64 
A. 813, 69 N.J.Law 22—Protefitant 
Footer Home v. Kowark, 18 A. 672, 
52 H.J.Law 138. 

88. N.J.—State V. Chancellor, 17 A. 

942, 61 N.J.Law 414. 

44 C.J. p 792 note 6'5. 

84L N.J.—^Protestant Footer Home v. 
Newark, 18 A. 67i2, 62 N.J.Law 
138. 

8S, N.J.—Hayday v. Ocean City, 54 
A. 813, 69 N.J.IdLW 22—Protestant 
Foster Home v. Newark, 18 A. 
672, 62 N.J.Law 138. 


86. N.T.—Terrel v. Wheeler. 25 N. 
K 839, 123 N.T. 76. 

87. N.J.—State v. Bllsabeth, 18 A. 
302, 51 N.J.Law 486. 

sa N.T.—People V. McGuire, 1'2 N.T. 
S. 703. 

89. Ill.—Ohlcaffo V. People, 66 Ill. 
327. 

44 C..7. p 792 note 71. 
sa 111.—Chloagro v. WlllouKrbby, 94 
N.B. 518, 249 Ill. 249—Taylorvlllo 
V. Johnson, 89 N.BL 979, 242 Ill. 
176. 

91. Ill.—Chicago V. Willoughby, 94 
N.E. 618, 249 111. £49. 

98. 111.—Taylorvllle v. Johnson, 89 
N.B. 979, 242 Ill. 175. 

44 C.J. p 792 note 75. 
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98. Ill.—Ayer v. Loke, 11 IlLApp. 
664. 

94. Ill.—^Ayar v. Lake, supra. 

90. Ill.—Ayer v. Lake, nupra. 

90. Ill.—Stone V. Chicago, 76 N.B. 

980. 218 111. 348. 

44 C.J. p 793 note 79. 

97. ni.—Stone v. Chicago, supra. 

98. Cal.—Culllnan v. Grey, 115 P.2d 
460, 18 Cal.2d 247. 

AssGHHmont lion as encumbrnnoo 
within covenant: 

Against encumbrances see Cove¬ 
nants 5 106. 

Of warranty see Covenants S 110 f. 
Lien of Judgment for enforciament of 
assessment aeo infra 5 1628. 
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ute creating a personal liability, a lien on the prop¬ 
erty ordinarily affords the only method of collecting 
the amount of the assessment.^ ^ It is said that an 
assessment lien partakes of the nature of the lien of 
a mortgage in which the municipality is the mort- 
gagee.1 There is a distinction between street im- 
provement assessments and street improvement 
bonds in that only the assessments constitute liens 
on the real estate.^ It has been asserted that an as¬ 
sessment lien is in no real sense a tax;^ but there 
is also authority asserting that the lien for local 
assessments is a form of tax,^ namely, a betterment 
tax, limited to the benefits to the property itself, 
with ample provisions of law to assure its confine¬ 
ment within such limit,^ and that it represents an 
expenditure of local tax funds in making the im¬ 
provements, enhancing the value of the property to 
the amount of the assessment tax, or else funds of 
persons who have financed the improvement on the 
faith of securities based on the assessments.^ 

Where the lien attaches specifically to property * 
abutting on the improvement, it is in this respect un¬ 
like a judgment lien^ which, as discussed in Judg¬ 
ments § 473, may cover all the debtor’s lands within 
the county, or, in some instances, all the debtor’s 
lands within the state. On the other hand, a stat¬ 
ute providing that an assessment shall constitute a 
lien on a street railway and property connected 
therewith creates a blanket lien^ which is analogous, 
not only to the lien of a registered judgment,^ but 


also to a general tax lien^O and the lien declared on 
all the property of a public official as security for 
the performance of public duty according to his 
bond.ii While the liens of benefit judgments and 
of special tax bills are created by wholly different 
forms of procedure,^® |)oth forms of liens arise in 
connection with the making of public improve- 
ments,is and the authority for their creation ema¬ 
nates from a common source.!^ There has been 
some difference of opinion as to whether the lien is 
in the nature of a judgment by reason of a judicial 
confirmation of the assessment.!^ 

§ 1565. Matters Essential to, or Affecting, 
Existence or Validity in General 

a. In general 

b. Improvement and proceedings there¬ 

for 

c. Contract and acts or omissions of con¬ 

tractor 

d. Assessment 
a. In General 

Assessments become liens where, end only where, 
they sre made liens under statutory, charter, or consti¬ 
tutional provisions. Statutes relating to such Hens are 
to*be construed strictly end ordinarily do not operate 
retroactively. 

' Special assessments do not become liens save as 
made so by, or under authority conferred by, char¬ 
ter, statutory, or constitutional provisions.!^ They 


99. Ala.—Jefferson County v. City 
of Birmingham, 178 So. 226* 236 
Ala. 199. 

Property In looal Improvement dls- 
triot, and not any claim against the 
municipality, constituted Initial se¬ 
curity for payment of special assess¬ 
ment bonds.—Cruzen v. Boise City, 
74 P.2d 1037, 68 Idaho 406. 

1. W.Va.—Horn v. Charleston, 112 

S.E. 239, 91 W.Va. 73. 

44 C.J. P 797 note 89. 

"BEnnlolpal Uen” defined 
A lien or claim existing in favor 
of a municipal corporation against a 
property owner for his proportion¬ 
ate share of a public Improvement, 
made by the municipality, whereby 
the property Is especially and in¬ 
dividually benefited.—^Black Li.D.—42 
C.J. p 1414 note 45. 

S. n.S.—City of Clinton, Okl., ex 
reL Schuetter, v. First Nat Bank 
in Clinton, Okl., D.C.Okl., 39 F. 
Supp. 909, affirmed, C.C.A., Hann 
V. City of Clinton, Okl., ex rel. 
Schuetter, 131 F.2d 978. 

& S.C.—^Town of Gheraw v. Turn- 
age, 191 S.BL 881, 184 S.C. 76. 
Dlstinot from Uen for taaEos 
Where one owning street bond de¬ 


scribing certain lot bought the same 
lot for taxes, the liens were sepa¬ 
rate and holder could foreclose street 
bonds without affecting the other 
lien.—^Newman v. Hye, 148 P.2d 910, 
64 Cal.App.2d 296. 

di Ala.—^Downing v. City of Rus¬ 
sellville, 3 So.2d 34, 241 Ala. 494. 

6. Ala—^Downing v. City of Rus¬ 
sellville, supra 

& Ala—^Downing T. City of Rus¬ 
sellville, supra 

7. W.Va—^Hom v. Charleston, 112 
S.E. 239, 91 W.Va 78. 

Property subject to lien see infra S 
1667. 

8L Ala.—^Alabama Tract. Co. v. Sel¬ 
ma Trust, etc.. Bank, 104 So. 517, 
213 Ala 269, 41 A.L.R. 72. 

Power to create lien see Infra S 
1567. 

9. Ala—^Alabama Tract. Co. v. Sel¬ 
ma Trust, etc.. Bank, supra 

IQ. Ala—^Alabama Tract. Co. v. Sel¬ 
ma Trust, etc.. Bank, supra 

11. Ala.—^Alabama Tract. Co. ▼. Sel¬ 
ma Trust, etc.. Bank, supra 

IfiL Mo.—Stlers v. Vrooman, 116 S. 
W.2d 84, 234 Mo.App. ISI. 
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13. Mo.—Stlers v. Vrooman, supra 

14. Mo.—Stlers v. Vtooman, supra 

15. N.T.—New York v. Colgate, 12 
N.T. 140. 

44 C.J. p 797 note 1. 

16L Ind.—Citizens* Trust A Savings 
Bank of South Bend v. Fletcher 
American Co., 190 N.E. 868, 207 
Ind. 328, 99 A.L..R. 1474. rehearing 
denied 192 N.E. 451, 207 Ind. 328, 
99 A.L.R. 1476. 

Ky.—Louisville & N. R. Co. v. City of 
Frankfort, 40 S.W.2d 288, 289 Ky. 
670. 

N C.—Town of Wake Forest v. Hold¬ 
ing, 178 S.E. 594, 207 N.C. 808. 

Pa—City of Philadelphia v. Foster, 
16 A. 802, 124 Pa 303—^Borough of 
Dickson City v. Senkosky, 60 A.2d 
645, 162 PaSuper. 612—^Latrobe 
Borough V. Austraw, 43 A.2d 612, 
157 PaSuper. 648—Spring Garden 
Tp. V. Logan, 27 A.2d 419, 149 Pa 
Super. 580—^Bradford City v. FV>s- 
ter, 6 PaDlsL 523. 

S.C.—^Blake v. City of Spartanburg, 
194 S.E. 124, 185 S.C. 398, 114 A. 
L.R. 395. 

Tex.—^Panhandle Const. Co. v. Wise¬ 
man, Clv.APP.p 110 S.W.2d 615, er¬ 
ror dismissed. 

44 CJ. P 797 notes 2, 1, 
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are not within the application of legislative provi¬ 
sions that taxes,17 or generally or municipali® tax¬ 
es, shall constitute liens. However, assessments for 
local improvements are generally made liens, or a 
municipality is authorized to make them liens, by 
constitutional, charter, or statutory provisions, ex¬ 
pressly or in substance providing therefor ;20 and, 
where express power is conferred on a municipal¬ 
ity by charter, it may exercise the power^i within 
such limitations, if any, as are imposed by char- 
ter.22 Such charter or statutory provisions have 
been upheld as constitutional and valid but they 
are to be strictly construed,*^ and the lien is not to 
be extended by implication.^B Such liens do not rest 
on any agreement or specific assent of the owner of 
the land charged with the burden, and may attach 
notwithstanding the improvement is against his 
wish.28 

Statutes limited to particular class of cities. A 


§ 1565 

statute creating a lien for assessments for local im¬ 
provements and referring exclusively to cities of a 
certain class is, of course, not in force in a city of 
another class.27 

Retroactive effect and repeal or modification. 
Statutes relating to municipal assessment liens ordi¬ 
narily are not retroactive,®® and the lieii must be 
limited to that fixed by the statutes in force when 
the assessment was made®® and the land sold for 
nonpayment thereofbut a statute may provide a 
remedy to enforce existing liens as well as those aft¬ 
erward created,and a person whose property has 
been benefited by an improvement cannot complain 
of the exercise by the city of its power, granted to 
it after the making of the improvement, to make the 
assessment a lien on property.®® A lien given by 
statute may be modified by the legislature at any 
time before rights have become vested,®® or when 
such change does not impair a contract right,®^ or 


Ho equltaiae UeiL 

A town Is not.entitled to equitable 
lion on basis of rlffht and Justice 
against properties abutting on pub¬ 
lic street, for cost of Improvement 
of such street.—Town of Naples v. 
Naples Imp. Corporation, 2 So.2d 
383. 147 Flo. 94. 

17. Iia.—Rousseau’s Succession, 23 
La-Ann. 1. 

la Iowa.—Halvorson v. Mull in. 156 
N.W. 289. 161 N.W. 309, 179 Iowa 
293. 

19. Ga.—Augusta v. Murphy, 8 S.H. 
826, 79 Ga. 101. 

20. U.S.—U. S. T. City of Green¬ 
ville, C.C.A.S.C., 118 P.2d 963—U. 
S. V. 9.94 Acres of Land in City of 
Charleston, D.C.S.C, 61 F.Supp. 
478. 

Ala.—City of Birmingham v. Hmond, 
167 So. 64. 229 Ala. 346. 

Fla.—Beers v. Johnson, 168 So. 41, 
117 Fla. 698. 

Iowa.—^Morrison v. Culver’s Bstate, 
248 N.W. 237, 216 Iowa *676. 

ICy.—Blanton v. Town of Wallins, 
291 8.W. 372, 218 Ky. 296. 

La.—City of Monroe v. Ouachita 
Parish School Board, 136 So. 667, 
172 La. 861—^Town of WlnnOold v. 
Jackson, App., lO So.2d 665, 

N.T.—Now York V. Colgate, 12 N.T. 
140. 

N.a—City of High Point v. Brown, 
176 S.B. 169, 206 N.C. 664. 

Okl.—Runnels v. Oklahoma City, 1 
P.2d 740, 160 Okl. 292—City of 
Perry v. Davis & Younger, 90 P. 
866, 18 Okl. 427. 

S.C.—Town of Cheraw v. Tumage, 
191 S.B. 831, 184 S.GL 76—Beatty 
V. Wittekamp, 172 S.F. 122, 171 8.0. 
826. 

W.Va.-^ty of MoundsvUle v. 


■ Brown, 84 S.E.2d 3*21, 127 W.Va. 
*602. 

44 C.J. p 798 notes 8. 9. 

Zssna of wazxont or special as¬ 
sessment bond creates a lien on the 
premises under some statutes.— 
West Beverage Co. of Provo v. Han¬ 
sen, 96 P.2d 1106, 98 Utah 332—44 
C.J. p 824 note 62. 

Fomnal declaration of lien unneoes- 
■axy • 

It la not necessary for the city 
council formally to declare a lion 
on the property in an assessmont or¬ 
dinance where, by virtue of statutory 
provisions, the law declares the lien 
on the fixation of the assessment.— 
Cabaniss v. City of Huntsville, 117 
So. 316, 217 Ala. 678. 

Bstoppel to deny lien 

Tho maker of notes for a spoclal 
paving assessment, who has attached 
certificates that the notes wero so- 
cured by a lien on his land, may be 
estopped to deny, as against a bold¬ 
er in due course of the notes, the ex¬ 
istence of a lien against the proper¬ 
ty.—City Sav. Bank & Trust Co. v. 
Wilkinson. 115 So. 629, 165 La. 385. 

21. Okl.—^Missouri, etc., R. Co. v. 

Tulsa, 238 P. 452, 113 Okl. 21. 

Or.—^Hughes v. Portland, 100 P. 943, 
63 Or. 370. 

Be faoto govsmmeat 

If act of legislature under which 
city had been created had been de¬ 
clared unconstitutional after street 
had been constructed, lien for etreet 
Improvements would have been val¬ 
id against any benefited property 
owner who failed to protest, under 
the principle that government by 
municipality was a de facto govern¬ 
ment vested as such with full power 
to function until such time as the 
legislative aot was adjudged to be 
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unconstitutional.—^Hedger v. Kin- 
sella. 144 S.W.2d 616, 284 Ky. 303. 

22. Okl.—^Missouri, etc., R. Co. v. 
Tulsa, 238 P. 452, 113 Okl. 21. 

23. S.C.—Town of Cheraw v. Turn- 
age, 191 S.B. 831. 184 S.C. 76. 

44 CJ. p 798 note 12. 

24. Cal.—Creighton v. Manson, 27 
Cal. <613. 

Iowa.—^Halvorson v. Mullln, 156 N. 
W. 289, 161 N.W. 309, 179 Iowa 
293. 

26. Ky.—^Louisville & N. R. Co. v. 
City of Frankfort, 40 S.W2d 288, 
239 Ky. 670. 

Mo.—Coatsworth Lumber Co. v. 
Owen, 172 S.W. 436. 186 Mo.App. 
643. 

S.Cj—^B lake v. City of Spartanburg, 
194 S.E. 124, 185 S.C. 308. 114 A. 
L.R. 396. 

20l Pa.—In re Scranton Sewer, 62 
A. 173, 213 Pa. 4—Spring Gordon 
Tp. y. Logan, 27 A.2d 410, 140 Pa. 
Super. 580. 

27. Pa.—^Melan v. McNulty, 6 Kulp 
632. 

28. La.—^Mechanics, etc., Bank v. 
Richardson, 12 Rob. 696. 

Mich.—Klatt V. Detroit, 127 N.W. 
409, 162 Mich. 186. 

29. Mich.—^Klott V. Detroit, supra. 

30. Mioh.—Klatt V. Detroit, supra. 

31. Pa.—Pray v. Nor thorn Liber¬ 
ties, 31 Pa. 69—Council v. Moyu- 
mensing, 2 Pa. 224. 

32. Or.—^Hughes v. Portland, 100 P. 
942, 63 Or. 370. 

33. Ind.—Gubbins v. Harrington. 96 
N.B. 81. 48 Ind.App. 488. 

3^ Ind.—Oubbina v. Harrington, 

aupra. 
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substantially deprive a party of adequate means of 
enforcing his right^^ A statute repealing all laws 
in conflict therewith does not repeal statutes not in 
conflict therewith,®® A saving clause in a new con¬ 
stitutional or statutory provision will be given effect 
in cases falling within it.®*^ 

Injunction against removal of building. Where 
the removal of a building from a lot in an improve¬ 
ment district would leave insuflficient security to pay 
past-due assessments, the district may have the own¬ 
er enjoined from removing the building on the 
ground of irreparable damage and waste.®® 

b. Improvement and Proceedings Therefor 

In order that a lien may arise, the Improvement must 
be authorized and the proceedings therefor had In ac¬ 
cordance with statutory requirements, although Irregu¬ 
larities In the proceedings subsequent to the original 
ordinance providing for the Improvement do not neces¬ 
sarily Invalidate the lien. 

In order that property may be encumbered with 
the lien of an assessment before the improvement 
is made or completed, it is essential that the mu¬ 
nicipality,®® or some person contracting with the 
municipality,^® shall be legally obligated to con¬ 
struct the improvement in accordance with the spec¬ 
ifications adopted as the basis for the assessment. A 
valid lien for a municipal improvement cannot be 
created where the municipality was without author¬ 
ity to make the improvement,or the council or 
other governing body did not substantially comply 
with statutory requirements by passing a valid or¬ 
dinance or resolution providing for the improve¬ 
ment,*® or the improvement was not made in the 


manner prescribed by law.*® On the other hand, 
where the statute provides that assessments for pub¬ 
lic improvements shall be liens on the property as¬ 
sessed, it is not necessary that the ordinance order¬ 
ing an improvement declare that the assessment 
levied to pay for it shall constitute a lien.** If the 
original ordinance providing for the improvement is 
valid, any irregularities in the subsequent proceed¬ 
ings will not necessarily invalidate the lien,*® as 
they may be corrected;*® and the legislature may 
by a retroactive curative statute validate a lien 
which is defective or invalid by reason of a failure 
to publish the improvement ordinance.*^ 

Benefit to property. The only consideration mov¬ 
ing to the property owner for the lien imposed on 
his property is the benefit in the enhanced value of 
his property by reason of the improvement;*® and 
it has been said that the lien arises through the in¬ 
stallation of a public improvement which has bene¬ 
fited the property.*® However, a statute providing 
that special assessments shall be made a lien on the 
land is not invalidated by the mere fact that as the 
improvement may never be completed the benefits 
may never accrue.®® 

c. Contract and Acts or Omisaiona of Contrao- 
tor 

A lien created by statute and appropriate ordinances 
does not rest on the contract for the improvement and 
la not destroyed by the invalidity of the contract or by 
acta or omissions of the contractor. 

A lien created by statute and ordinances passed 
in pursuance thereof does not rest on the contract 
for the improvement,®! and is not affected or de- 


35. Ind.—Gubblns v. Harrlngtozi, 
auprcL 

sa Ind.—^Plttebursrh, etc., R. Co. v. 
Schmuck, 103 N.R. 325. 181 Ind. 
323. 

37. Ind.—^Plttsburgli, etc., R. Co. v. 
Schmuck, supra. 

N.M.—^Roswell v. Bateman, 146 F. 
960, 20 N.M. 77, Ann.Cas.lSlSD 
426. 

83i Ark.—City of Rureka Sprlngrs v. 
Banks, 174 S.W.2d 947, 206 Ark. 
289. 

39. Tez.—^Denison v. Smith. Civ. 
App.. 260 S.W. 207. 

40i Tez.—^Denison v. Smith, supra. 

41. Pa.—^In re Washington St., 40 
Pa.Super. 636. 

4a. TecE.—Panhandle Const Co. v. 
Sikes, Civ.App., 42 S.W.2d 118, er¬ 
ror refused. 

44 CJ. p 799 note 81. 

Notloe oir hearing on proposed 
street Improvement whloh described 
points on designated street between 


which Improvement was to be made, 
so as to Include property of object¬ 
ing owner, was held sufficient to fix 
lien against such property.—Uvalde 
Const. Co. V. Lawrence, Tex.Civ.App., 
93 S.W.2d 218, error dismissed. 

4a Okl.—^Morrow v. Barber Asphalt 
Pav. Co., Ill P. 198, 27 OkL 247. 
Pa—^In re Scranton Sewer, 62 A. 
178, 218 Pa. 4—Spring Garden Tp. 

V. Logan, 27 A 2d 419, 149 Pa.Super. 
680. 

CompUanoe wltli iwiwi-wiimi wacro 
laws 

Assessment lien for municipal 
street Improvement was not Invalid 
because contractors were required to 
comply with minimum wage laws, 
resulting In greatly increased cost 
of Improvement, since improvement 
was public work to which minimum 
wage laws were applicable.—^Hlgli- 
land Park Realty Co. v. City of Tuc¬ 
son, 46 P.2d 641, 46 Arlz. 10. 

44L Iowa—^Eendlg v. Knight, 14 NT. 

W. 79. 60 Iowa 29. 

45. Ky.—Russell v. Whitt, 170 S.W. 
609. 161 Ky. 187. 
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4a Zy.—^Russell v. Whitt, supra 
Onre by reasseBSiiieiit proooedlags 
Failure to give notice of hearing 
dOn proposed street improvement to 
some abutting owners, whose objec¬ 
tions added to those of other object¬ 
ing ovraers would not have been 
enough to defeat council’s Jurisdic¬ 
tion to order Improvement, was cured 
by reassessment proceedings ob¬ 
tained by such owners, with respect 
to validity of paving Hen against 
their property.—^Ludtke v. Continen¬ 
tal Inv- Co., TexCiv.App., 78 S.W.Jd 
572, error refused. 

47. Pa.—West Newton v. Scholl, 83 
PeUSuper. 1. 

4a Tex—^Denison v. Smith, Civ. 
App., 260 S.W. 207. 

4a aD.—^Haggart v. Alton, 162 N. 
W. 158, 88 S.D. 627. 

5a Cal.—^Davies v. Los Angeles, 24 
P. 771. 86 Cal. 37. 

5L Ky.—Russell v. Whitt, ITO S.^. 
609, 161 Ky. 187. 
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stroyed by the invalidity of the contract^B or by any 
act or omission of the contractor.^s The lien is 
wholly unaffected by such facts as that the contract 
for the improvement is not recorded as required by 
statute,54 that a mistake is made in copying the con¬ 
tract in the record,5® or that the contractor is a non- 
registered foreign corporation®® or is a nonresident 
and has failed to comply with a statute providing 
that, before making a contract in the state, he shall 
designate an agent for the service of process.®^ 

d. Assessment 

An assessment lien must be predicated on a valid 
assessment, although it Is not Invalidated by a curable 
mistake In the apportionment of the cost of the Improve¬ 
ment. 

There can be no lien of an assessment where there 
is no valid assessment,®® or no assessment of any 
" kind,®® or where for any suflScient reason it is duly 
adjudicated that an assessment cannot be levied for 
the cost of the particular improvement and the as¬ 
sessment is forever enjoined.®® It is necessary to 
the validity of a lien for paving under some stat¬ 
utes that an ordinance be passed accepting the pave¬ 
ment and making assessments;®^ but under other 
statutes an ordinance specifically making assess¬ 
ments to pay for work in constructing a street is 
unnecessary for the enforcement of an assessment 
lien on abutting property,®® The lien does not arise 


solely by virtue of the assessment,®® and a mistake 
in the apportionment of the cost of the improvement 
does not necessarily invalidate the entire lien,®4 but 
may simply present a case for the correction of the 
assessment;®® and, where all the requirements of 
the statute necessary to create a lien have been 
complied with, the fact that the apportionment war¬ 
rants were not approved by the mayor and council^ 
as required by an ordinance, does not affect the va¬ 
lidity of the lien.®® An assessment which is valid 
and has been confirmed may become a lien,®^ and 
under some statutes the lien arises from an ordi¬ 
nance of the city commission or council confirming 
an assessment made in compliance with the stat¬ 
ute.®® 

Death of owner. The death of the owner of 
property after the passage of the resolution ordering 
the improvement and prior to the date of the ordi¬ 
nance levying the assessment does not render the 
lien invalid.®® In such case an assessment against 
the property in the name of the estate of the de¬ 
ceased owner creates a valid lien on the property,^® 
even though, it has been said, the persons succeed¬ 
ing to the property by inheritance do not appear and 
protest against the assessments^ However, no lien 
for paving was held to exist against property in the 
hands of persons who became vested with title on 
the death of the holder of a defeasible fee, where 
such persons, prior to the death, held merely the 


52. Ky.—Russell v. Whitt, supra. 

63. Ky.—Russell v. Whitt, supra. 
Performance or nonperformance of 
contract as affecting lien in favor 
of contractor see infra 9 1668. 

54. Cal.—^Los Angeles Pav. Co. v. 
Los Angeles Fdy. Co.. 186 P. 693, 
181 Cal. G86. 

44 C.J. P 799 note 40. 

65. Cal.—Wentland v. Claris, etc., 
Constr. Co., 173 P. 480, 37 Cal.App. 
34. 

44 C.J. P 799 note 41. 

66. Flo.—Campbell v. Daniel, 67 So. 
90, 68 Fla. 282. 

44 C.J. p 790 AOte 48. 

67. Ky.—Russell v. Whitt, 170 aW- 
609, 161 Ky. 187. 

44 CJ. p 709 note 48. 

6a Ala.—City of Mobile v. Smith, 
136 So. 861, 223 Ala. 480. 

Fla.—City of Miami Roach v. Adams, 
163 So. 85,114 Fla. 81. 

Pa—Borough of Oonshohocken v. 
Tracy, CoslPI., 60 Montg.Co. 360, 
36 Mun.L.It. 104. 

44 C.J. p 799 note 45. 

Xnsaalty of property owner 

Lion for street paving debt was 
not invalidl because of property own** 
er’s insanity when assessment ordl- ^ 


nances were passed and notice of 
hearing given thereunder.—Bauer v. 
Texas Pac. Coal & Oil Co., TexCiv. 
App., 100 S.W.2d 122. 

Homestead; assessment against 
husband 

A husband who held record legal 
title to land which included com¬ 
munity property and separate prop¬ 
erty of wife, to which wife's heir had 
equitable title after wife's death, 
was the owner of such land within 
meaning of statutes governing mu¬ 
nicipal street or highway improve¬ 
ments, and hence paving cortiflcates 
Issued on assessments against hus¬ 
band were valid and fixed lien on 
land, notwithstanding residence on 
land had been occupied by husband 
as a homestead.—^Realty Trust Co. v. 
Craddook. 112 S.W.2d 440, 131 Tex. 
88, followed in L. B, Whitham & Co. 
V. Craddock, 112 fi.W.2d 444, 131 Tex. 
97. 

OonflrmatioiL of reports 
Ky.—^Peters v. City of Morehead, 98 
S.W.2d 41, 26$ Ky. 99. 

XAm not lavaUd 

Ky.—Bosshammer v. Town of South 
Fort Mitchell, for Use of Edwards, 
68 8.W.2d 413, 252 Ky. 785. 

56, Neb.—H<ai V. Moore, 92 N.W. 
294, 8 Neb. (Unoff.) 674. I 
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60l Iowa.—Snouffer v. Grove, 116 N. 
W. 1066, 139 Iowa 466, followed In 
Snouffer v. Rowell, 116 N.W. 1068, 
139 Iowa 466. 

61. La.—State ex rel. Wheless Inv. 
Co. V. City of Shreveport, App., 142 
So. 641. 

68. Ky.—ureters v, City of More- 
head, 98 S.W.2d 41, 266 Ky. 99. 

63. S.D.—^Haggart v. Alton, 162 N. 
W. 168, 38 S.D. 627. 

64. Ky.—Russell v. Whitt, 170 S.W. 
609, 161 Ky. 187. 

N.C.—City of Salisbury v. Arey, 29 
S.E.2d 894, 224 N.C. 260. 

66. Ky.—RusseU V. Whitt, 170 S.W. 
609, 161 Ky. 187. 

66b Ky.—^Barfield ▼. Gleason, 68 S. 
W. 964, 111 Ky. 491, 23 Ky.L. 128. 

67. N.T.—Gilbert v. Havemeyor, 4 
N.T.Super. 506. 

68;. Ala.—City of Birmingham v. 
Hudson, 132 So. 1, 223 Ala. 332. 

69. Tex—Griffin v. Wuxohachie, 
Com.App., 276 S.W. 201. 

70. Tex—Griffin v. Waxahochie, su¬ 
pra. 

71. Tex—Griffin v. Waxahachle, su¬ 
pra. 
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possibility of a contingent remainder, and the as¬ 
sessment was made against all the parties jointly, 
without defining their several interests or providing 
any means by which each might discharge his indi¬ 
vidual liability and in such case it was held that 
no lien could be fastened against the estate of the 
holder of the defeasible fee since no interest in the 
property passed into his estate.^* 

§ 1566- Perfecting and Filing 

a. In general 

b. Filing or recording 

a. In (General 

There must be at least substantial compliance with 
statutory requirements as to perfecting the lien; but 
mere Irregularities are not necessarily fatal. 

Statutes providing the method of fixing liens have 
been held to be referable to the police power^^ and 
not to the taxing power.^® All statutory require¬ 
ments as to perfecting the lien must be complied 
with to render it valid.^® In order to create the 
lien, there must be at least a substantial adherence 
to the method prescribed ly the legislative provi¬ 
sions or ordinances authorizing the lien,and, ac¬ 
cording to some authorities, in order that a lien may 


be imposed the statute conferring it must be strict¬ 
ly followed^s in essential matters,^® but according to 
other authorities a substantial compliance is suffi¬ 
cient.®® Mere irregularities do not necessarily viti¬ 
ate an improvement lien,®i particularly where they 
do not deceive or mislead and a failure to com¬ 
ply with a directory provision of an ordinance is not 
fatal.®® 

Notice. The giving of such notice as is pre¬ 
scribed by statute is a condition precedent to the 
affixing of the lien.®^ On the other hand, the giving 
of notice is not necessary where the statute requir¬ 
ing it in certain cases is not applicable to the partic¬ 
ular case.®® A statute providing that notice of liens 
to property owners should not be necessary to the 
validity of liens has been upheld.®® 

Return of assessment warrant by contractor. Un¬ 
der a statute making it essential to the lien of the 
contractor that he shall, within a specified time* 
after the delivery of the assessment warrant to him 
for the purpose of making a demand of payment, re¬ 
turn it to a specified officer with a verified indorse¬ 
ment stating the nature and character of the demand 
made, a warrant is returned in time where it is 
twice delivered to, and returned by, the contractor 
and the return is within the specified time computed 


72. Teac.—Phelps t. Thurher Brick 
Co., Clv-App., 62 S.W.2d 696. 

73. Tex.—^Phelps v. Thurher Brick 
Co., supra. 

76b Tex.—Cain v. Tyler. Coni.App., 
261 S.W. 1018. 

75. Tex.—Cain v. Tyler, supra. 

78ii Cal.—Orovllle-Wyandotte Irr. 
Dlst. V. Ford, 118 P.2d 340, 47 Cal. 
App.2d 531. 

Pa.—Borough of Avalon v. Shafer, 
100 PaSuper. 52. 

44 C.J. P 799 note 61. 

77. Ky.—Hedger v. Kinsella, 144 S. 

W.2d 515, 284 Ky. 303. 

44 G.J. p 800 note 62. 

78L Cal.—Orovllle-Wyandotte Irr. 
Dist V. Ford. 118 P.2d 340, 47 Cal. 
App.2d 631. 

Fa.—^Borough of Dickson City v. 
Senkosky, 60 A.2d 645. 162 PaSu¬ 
per. 612. 

Tex—Baade v. City of Waco, Civ. 

App.. 69 S.W.2d 438. 

44 G.J. p 800 note 63. 

72. Fa.—^Phllllpsburg Borough v. 
Way. 27 PaCo. 688. 

BO. Fla.—Gulf View Apartments v. 
City of Venice, 145 So. 842, 108 
41. 

Ky.—O'Maxa v. Town of Mt. Vernon, 
186 S.W.2d 676. 299 Ey. 401. 

IT.M.—^Town of Hot Springs v. Able, 
123 P.2d 720, 46 N.M. 149. 

44 C.J. P MO note 66. 


Xssnaaoe of wonant 
Failure to file annually list of 
property with amounts of assess¬ 
ments of benefits, with warrant au¬ 
thorizing collection thereof, did not 
Invalidate liens for Improvements 
against property, even though war¬ 
rant should have been Issued as re¬ 
quired by law.—^Martin v. Board of 
Com'rs of Street Improvement Dlst. 
No. 6 of Stuttgart, 81 S.W.2d 414, 190 
Ark. 747. 

Identmoatloa of notes with ozdl- 
nanoes 

Notes for special paving assess¬ 
ments, secured by liens on land, were 
held sufficiently identified with the 
ordinances under which the liens 
arose, although other ordinances 
were passed on the same day refers 
ring to the paving of different 
streets, since. Id certum est quod 
certum reddl potest.—City Sav. Bank 
& Trust Co. V. Wilkinson, 115 So. 
629, 165 La. 885. 

81. Fla.—City of Hollywood v. Da¬ 
vis, 19 So.2d 111, 154 Fla. 785. 

N.M.—Town of Hot Springs v. Able, 
123 P.2d 720, 418 N.M. 149. 

Za Zowa 

(1) Under early statutes the lien 
of delinquent special assessments for 
street improvements was held lost 
by failure to bring them forward on 
the tax list.—Wallace v. Gilmore, 
260 N.W. 106, 216 Iowa 1070. 
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(2) Under later statutes express¬ 
ly excluding special assessment 
levies from provisions specifying 
makeup of general tax list and re¬ 
quiring delinquencies to be carried 
forward, failure of county auditor 
and treasurer to carry special pav¬ 
ing assessment delinquencies for¬ 
ward, and omission of owner’s name 
from assessment certificates, were 
held not to defeat assessment lien- 
where method employed in entering 
assessment was similar to that re¬ 
quired by statute, and state of rec¬ 
ord did not mislead any one.—-Hawk- 
eye Life Ins. Co. v. Munn, 272 N.W. 
86, 223 Iowa 802. 

SSL Fla.—Gulf View Apartments v. 
City of Venice, 145 So. 842, 108 
Fla. 41. 

83. Pa.—Philadelphia t. Price, 62 
Pa.Super. 667. 

44 CJ. p 800 note 66. 

84b Pa.—City of Philadelphia, to 
Use of Lupowltz, v. Black, 182 A. 
762, 120 Pa.Super. 650, 

44 C J. p 800 note 70. 

Averment of notice In claim filed 
see infra subdivision b (2) of this 
section. 

85. Pa.—^York City v. Fyster, 68 
Pa. Super. 104. 

44 CJ. p 800 note 71. 

88. Ga^—Campbell v. City of Cov^ 
Ington, 156 3JEL 200, 171 Ga. 220. 
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from the date of each delivery.^^ The fact that the 
return shows a failure to make a demand on the 
owners of certain lots is not fatal where those lots 
are owned by persons other than the one complain¬ 
ing of the defect.88 

Minutes of council. No statutory lien attaches to 
a lot where the matters required by statute to ap¬ 
pear on the minutes of the council or other govern¬ 
ing body do not so appear.*® 

b. Filing or Becording 

(1) In general 

(2) Form and contents of claim filed 
(1) In General 

In order to render the tlen of a municipal assessment 
valid and effective, there must be a compliance with stat¬ 
utory requirements relating to the filing or recording of 
the assessment, lien, claim for lien, certificate of lien, 
etc. 

In order to render the lien of a municipal assess¬ 
ment valid and eflective, there must be a compli¬ 
ance with statutory requirements relating to the 


filing or recording of the assessment,®® lien,®i claim 
for lien,®® certificate of lien,®* notice and list of 
lands assessed,®^ certificate of the city engineer as 
to the performance of the work,®® or copies of the 
notice of the resolution and of the proof of publi¬ 
cation thereof.®® The filing must be within the 
time prescribed by statute,®^ and a lien may be 
stricken where it is prematurely filed;®* but under 
some statutes a failure to file the improvement ordi¬ 
nance within the prescribed time does not result in 
complete loss of the lien,®® although, as discussed 
infra § 1570, it may affect the priority which the 
lien would otherwise have had over other liens. 

Under some statutes the lien, in order to be effec¬ 
tive, must be filed within a specified time after the 
confirmation of the report of the viewers containing 
all the assessments levied on the properties benefit- 
ed.i Under provisions requiring municipal claims 
to be filed within a specified time after completion 
of the improvement, the prescribed period does not 
begin to run until there has been a lawful and au¬ 
thoritative, as well as a physical, completion;® and 


87. Cal.—Bailey v. Hermoea Becu^, 
192 P. 712, 183 CaL 767. 

44 C.J. P 800 note 74. 

Liien as dependent on assessment 
generally see supra S 1666 d. 

88. Cal.—Bailey v. Hermosa Beach, 
supra. 

89. Miss.—Jackson v. Kenny, 84 Bo. 
689, 122 Miss. 694. 

44 CJ. p 801 note 86. 

90. N.Y.—^Ryan v. Domestic Realty 
Co., 147 N.Y.S. 974, 86 Misc. 449. 

Recording of oontract see supra S 
1665 c. 

91. W.Va.—Horn v. Charleston, 112 
S.B. 239, 91 W.Va 73. 

44 C.J. p 800 note 78. 

Index of mnnlolpoUty wliere proper¬ 
ty located 

(1) A municipal lien entered in the 
locality index of a municipality oth¬ 
er than that in which the property 
is located is invalid, and in scorch¬ 
ing lions the prothonotary is not re¬ 
quired to go outside the municipality 
in which the property is located.— 
Patterson Tp. v. Beaver Falls Liand 
Co., 63 PaDist & Co. 246. 

(2) Where a municipal lien Is filed 

against real estate for improvements 
to a highway on which it fronts, but 
which Is located entirely in an ad¬ 
joining municipality, the lion must 
bo indexed in the locality index for 
the municipality In which the real 
estate is located, and If not so in¬ 
dexed it will not bind the land In the 
hands of innocent purchasers.— 
Lansdowne Borough v. Counties Real 
Estate ft Mortgage Co., 46 PaDist ft 
Co. 391, 31 Del.Co. 96, 34 Mun.L.R. 
126, 66 York Leg.Rec. 72. I 


92. Pa—Scott v. Davis, 77 PaSuper. 
362. 

44 C.J. P 800 note 79. 

93. Conn.—^Hopkins v. Metropolitan 
Dist., 161 A. 848, 116 Conn. 519. 

94. Ohio—Gehrung v. Collister, 3 N. 
E.2d 700, 62 Ohio App. 314. 

195. Cal.—^Frenna v. Sunnyside Land 
Co., 67 P. 302, 124 CaL 437. 

44 C.J. p 800 note 80. 

96. Iowa—^Halvorson v. Mulltn, 166 
N.W. 289, 161 N.W. 309, 179 Iowa 
293. 

44 C.J. P 800 note 81. 

97. Pa—^Youngsville ▼. Slggins, 1 
A. 736, 110 Pa 291. 

44 C.J. p 800 note 82. 

Timely filing held shown 

(1) Generally.—Latrobe Borough 
V. Austraw, 43 A.2d *612, 167 PaSu- 
por. 043. 

(2) Failure of secretary to file as¬ 
sessment lien for water main within 
time directed by water conimlsslon- 
ers did not invalidate certificate of 
lien Bubscquuntly filed within time 
permitted by statute.—^Hopkins v. 
Metropolitan Dist., 161 A. 848, 115 
Conn. 619. 

96. Pa—Carrick Borough v. Wane- 
maker Heirs, 12 Pa.Dl8t. ft Co. 712, 
43 York Leg.Rea 84. 

99. La—Cook V. Lemoine, 162 Bo. 
689, 178 La 1014—City of Shreve¬ 
port V. Urban Land Go., 148 So. 
266, 177 La 357—-Alcus v. City of 
New Orleans, App., 187 So. 667— 
Lemoine v. Whelcas Inv. Co., App., 
169 So. 484—Conservative Home¬ 
stead Ass’n V. Guglielmo, App., 148 
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So. 737, affirmed 151 So. 899, 178 
La 471. 

1. Pa—Nether Providence Tp. v. 
Young, 46 A.2d 915, 168 PaSuper. 
625. 

Delay In appointment of viewexa 
Where viewers to apportion cost 
of improvement were not appointed 
until five years after Its completion, 
lien for Improvement was not lost by 
I failure to file lien for fixed amount 
within SIX months of completion, 
since amount due was not fixed until 
report of viewers was confirmed.—* 
In re Evergreen Road, Pittsburgh, 
174 A. 804, 114 PaSuper. 499. 
Original and sxi^^zfiementaa reports 
Whore prior appeals had been tak¬ 
en from decree dismissing certain 
exceptions to report of viewers and 
to supplemental report, but viewers' 
original report had not been con¬ 
firmed, period for filing lion did nut 
commence to run from date when de¬ 
cree of confirmation of supplement ;i I 
report wns affirmed, but from date of 
confirmation of original report.— 
Nether Providence Tp. v. Young, 46 
A.2d 915, 168 PaSuper. 626. 

2. Pa—^Versailles Tp. v. Ulm, 82 A. 
2d 266, 162 PaSuper, 384. 

Snrreptitloiu ooxudieotlon. with sewer 
system. 

Where township, intending to avail 
Itself of drainage sewer prlvlleg(‘s 
afilordod by neighboring city, in¬ 
stalled sanitary sewer system, and 
subsequent connection with city’s 
system was made before contract 
with city was signed and was sur¬ 
reptitious and was not shown to 
have been made by township's agents 
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completion does not occur when an essential ele¬ 
ment is lacking,8 or until the improvement author¬ 
ized is perfected and free from any deficiency.** A 
failure to file within the time prescribed may be 
cured by a retroactive statute,^ and a failure to 
enter the assessment or lien on the lien docket at a 
particular time does not destroy or invalidate the 
assessment itself.^ 

It has been held that one may be charged with 
notice of municipal proceedings tmder which paving 
was done notwithstanding neither the ordinance, 
contract, nor paving certificate was recorded with 
the county clerk and failure to file a notice of a 
street improvement assessment has been held not to 
defeat an assessment lien where the giving of notice 
is not mandatory under the statutes.^ The city need 
not pay the cost of filing a lien as long as the lien 
remains in force and the property is not sold.® 

Application of general statutes. An assessment 
lien is not required to be registered under a general 
tax law.i® A statute providing that no instrument 


affecting real estate shall be valid against a subse¬ 
quent purchaser for a valuable consideration with¬ 
out notice, unless it is recorded, is not applicable 
to an agreement of a property owner to waive a 
statutory limitation of the amount of the assess- 
ment.ii 

Return of assessment warrant Where the re¬ 
turn of the assessment warrant is properly authenti¬ 
cated, the failure of an officer to attach his signa¬ 
ture to the record does not render the lien invalid.^® 

(2) Form and Contents of Qaim Filed 

Where a claim for a lien Is filed, It must allege all 
the facts necessary to sustain Its validity, and unless It 
does so It may be stricken by the court on motion. 

Where a claim for a lien is filed, it must allege all 
the facts necessary to sustain its validity,^® and un¬ 
less it does so it may be stricken by the court on 
motion.^* More specifically, the claim should de¬ 
scribe the property assessed^® with sufficient cer¬ 
tainty to permit of identification;^® state the name 
of the owneri7 or state the name of the reg- 


or offleera, townslilp's subsequent 
execution of contract with city was 
not ratification of making^ of connec¬ 
tion, and period for filing of munici¬ 
pal giaiiw axalnst owners of affected 
property did not commence to run 
when connection was made.—Ver- 
salllea Tp. v. Ulm. supra. 

3. Pa.—'VersallleB Tp. v. Ulm, su¬ 
pra. 

^ Pa.—Versailles Tp. r. Ulm, su¬ 
pra. 

acsre laying of pipes in street, 
without an outlet, does not consti¬ 
tute such a sanltaiT sewer as would 
constitute a complete public im¬ 
provement within statute requlrlnsT 
municipal claim to be filed in court 
within specified time after comple¬ 
tion of Improvement.—^Versailles Tp. 
V. Ulm, supra. 

5. Pa.—^Ekust McKeesport v. Park, 
81 Fa.Super. 604—^Towanda Bor- 
ouffh V. Fell, 69 Pa-Super. 468. 

e. Or.—Clark v. Salem. 121 P. 416, 
61 Or. 116, Ann.Ca8.1914B 205. 

44 GLJ. p 824 note 52 [a]. 

7. Tex—^Heisig v. Vaughan & Gard¬ 
ner, Civ.App., 16 8.W.2d 113, er¬ 
ror refused. 

Statute not retroactive 
In Louisiana, prior to 1926. the 
filing of a paving ordinance was not 
necessary to effect a lien; and the 
statute passed in that year provid¬ 
ing for such filing did not operate 
retroactively.—Burke v. Burke. 124 
So. lU, 169 La. 49. 

8 . Oai.—Board of Pension Com'rs of 
City of Los Angeles v. Hurlburt. 
46 P.2d 212, 7 CalJLpp.2d 568. 


A. Pa.—^Bradley v. Pittsburgh, 18 A. 
730. 180 Pa. 475. 

10. Pa.—^Pray v. N’orthem Liberties, 
81 Pa. *69. 

IL Iowa.—^Dayton-Oldham Granite 
Works v. Mason City, 194 N.W. 
200, 196 Iowa 77. 

IS. Cal.—Bienfleld v. Van Mess, 169 
P. 226, 176 Cal. 685. 

Return as essential to lien see su¬ 
pra subdivision a of this section. 

13L Fa.—^Latrobe Borough v. Au- 
straw, 43 A2d 612. 157 Pa.Super. 
643—^Borough of Berwick v. Smeth- 
ers, 160 A. 148, 105 Pa.Super. 40 
—Bradford City v. Foster, 6 Pa. 
List. 523—^BLegins Tp. School Dlst. 
V. Western Anthracite Coal Co., 
Com.Pl., 9 Sch.Reg. 249. 

44 C.J. p 801 note 92. 

14. Fa.—City < of Philadelphia t. 
Foster, 16 A. 802, 124 Pa. 803— 
Latrobe Borough v. Austraw, 48 
A.'2d 612. 167 Pa-Super. 648—^Bor¬ 
ough of Berwick v. Smethers. 160 
A. 148, 105 Pa.Super. 40—^Brad¬ 
ford City V. Foster, 6 Pa.Di8t. 528 
—^Upper Darby Tp. v. Scott's Es¬ 
tate, Com.Pl.. 27 DeLCo. 125. 
Sacuzlty uiaecessary 
One seeking to strike municipal 
claim void on Its face need not first 
enter security in lieu of claim.— 
Borough of Berwick v. Smethers, 160 
A. 148, 105 Fa.Super. 40. 

Quastlons presented 

On motion to strike claim and 
Judgment revival thereof as irregu¬ 
larly entered in prothonotary's of¬ 
fice, and illegal on face of record, 
only questions before common pleas 
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court were sufficiency of borough's 
lien on claim and matters of form, 
and the question of sufficiency of de¬ 
scription of property cannot be dis¬ 
posed of.—^Latrobe Borough v. Au¬ 
straw, 48 A.2d 612, 167 Pa.Super. 
643. 

Apparent defeot 

A motion to strike off is not avail¬ 
able where there is no defect appar¬ 
ent on the record.—City of York v. 
Miller, 98 A. 1049. 254 Pa. 436. 

15. Fa.—Scranton City v. Jones, 19 
A. 347, 133 Pa. 219. 

44 C.J. p 801 note 97. 

Question of fact 

The sufficiency of description of 
property In municipal claim against 
it for street paving is fact question 
for Jury.—^Latrobe Borough v. Au¬ 
straw, 48 A.2d 612, 157 Pa.Super. 643. 

16ta Pa.—Hegins Tp. School Dlst. v. 
Western Anthracite Coal Co., Com. 
PL. 9 SchReg. 249. 

44 C.J. p 801 note 98. 

Object of description is to ascer¬ 
tain locality of property charged, 
and description need not be as strict¬ 
ly accurate as description In mechan¬ 
ic's claim for work done on particu¬ 
lar property.—^Latrobe Borough v. 
Austraw, 43 A.2d 612, 157 Pa.Super. 
643. 

Description h^ sufilolent 
Po.—^Nether Providence Tp. v. Young, 
46 Aj2d 916, 158 Pa.Super. 625. 

IT. Pa.—^Borough of Blalrsville v. 
Donatelll, 186 A. i247, 123 Pa.Super. 
61—^Upper Darby Tp. v. Scott's Es¬ 
tate, Com.PL, 27 Del.Co. 126—City 
of Plttstou V. Kenney, Gom.Pl., 29 
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istered owner^^ of the property, the kind and 
character of the work done.i® and the time when 
it w’as done^® or completed and aver prior no¬ 
tice to the property owners where such notice is 

cssential.32 

On the other hand, the courts are not prone to 
sustain mere technical objections to municipal 
liens,and the claim is sufficient where it sets forth 
all the matters required by a statute which is ap¬ 
plicable and unrepealed.^^ It need not conform to 
the requisites of a mechanic’s lien^® or give a bill 
of particulars it need not set forth specifically 
the statute, ordinance, or other legislative authori¬ 
ty ;2 7 nor need it state how the assessment was 
made and apportioned^® or when it is due.^® A stat¬ 
ute requiring the lien to be filed to the use of the 


contractor where he is to be paid by assessment bills 
is not applicable where he is paid otherwise than by 
assessment bills.^® Under some provisions the claim 
may be signed by an attorney.®! 

Single or separate claims. A separate lien may 
be filed against each parcel of property,®® or a lien 
may be filed against a number of lots described as 
consecutively numbered, where it appears that the 
lots are contiguous, are not held by separate titles, 
are not used for separate or distinct purposes, and 
that the improvement was made at one time under 
one ordinance and one contract.®® One lien may 
not be filed for two assessments for different im- 
provements.®^ 

An amendment of the claim may be allowed in a 
proper case,®® but not where the application there- 


Mun.Ij.Il., 72, 31 Ijuz.Leg.Iteff.Rep. 
830. 

44 C.J. p 801 note 99. 

Begiilreiiieiit mandatory 
Pa.—Borough of Dickson City v. 
Senkosky, 60 A.2d 546, 162 Pa.Su- 
per. 612—St. Clair Savings & 
Trust Co., now for Use of Blllhartz, 
V. Groeschel, 8 A.>2d 466, 137 Pa.Su- 
per. 1. 

Hnzhand and wife 
Where a husband and wife are 
owners by entirety of a lot In a city, 
and a municipal lien is filed against 
the wife alone, and Judgment entered 
against her only, the lien Is a nullity 
as to the husband and a sale under 
It passes no title.—Alles v. Lyon, 66 
A. 81, 216 Pa. 604, 116 Am.S.R. 791, 
10 L.R.A.,N.S.. 463, 9 Aan.Cas. 137. 

name added to writ of sdre facias 
Where original claim filed did not! 
namo the then record owner, but the 
shorllZ under the scire facias to re¬ 
vive and continue the lien did add 
the name of the then sole owner to 
the writ and service was made on 
him at his residence on the llencd 
premises, the lien was valid.—Bor¬ 
ough of Dickson City v. Senkosky, 
60 A.2d 546, 162 Pa.Super. 612. 

Xu XiOUlslaiLa 

(1) The fact that the assessment 
was made in the namo of one not 
then the owner of the property docs 
not invalidate the lien as against 
the assessed abutting property.— 
Lemolue v. Wheless Inv. Co., dAd>p., 
169 So. 484. 

(2) The statute providing system 
for recordation of paving liens 
against tho property regardless of 
name of owner was enacted for pur¬ 
pose of avoiding situation arising 
whore statement of paving assess¬ 
ments was recorded In name of a 
prior owner with result that it did. 
not appear on mortgage and lien cer¬ 
tificate obtained in name of the then 


owner.—^Alcus v. City of New Or¬ 
leans. App., 187 So. 567. 
la Pa.—Cans v. Philadelphia, 102 
Pa. 97. 

44 C.J. p 801 note 1. 

Xdinltation of statute 
The statute requiring the Hen to 
set forth the name of the “regis¬ 
tered*' owner of the property applies 
only in municipalities having a sys¬ 
tem for title registration; the “reg¬ 
istered” owner does not necessarily 
mean the owner of record.—Spramelll 
V. Borough of Punxsutawney, 167 A. 
622, 102 Pa.Super. 667. 

BUsbaiid and wife 

A municipal Hon filed against land 
registered In names of husband and 
wife was defective where name of 
wife did not appear in claim of lien 
and that of husband was mlspellcd.— 
St. Clair Savings & Trust Co., now 
for Use of Blllhartz, v. Oroeschol, 8 
A.2d 466, 137 Pa.Super. 1. 

IS. Pa.—Philadelphia v. Lewis, 49 
Pa.Co. 698. 

44 C.J. P 801 note 3. 

Extent of showing required 
Claim need not sot forth materials 
of which pavement was constructed, 
but should show that work was of 
such kind and character cut to bring 
It within general class of munici¬ 
pal improvements, for cost of which 
assessments may be made on, and 
claims therefor filed against, abut¬ 
ting properties, and to distinguish 
it from all other species of munici¬ 
pal Improvements of same general 
class.—Latrobe Borough v. Austraw, 
48 A.2d 612, 157 Pa.Super. 648. 
Claims hold suiOcient 
Pa.—^Latrobe Borough v. Austraw, 
supra. 

44 C.J.'p 801 note 2 [d]. 
sa Pa.—^Philadelphia v. Sutter, 80 
Pa. 63—City v. Wood, 4 Phlla. 166 
81. Pa.—^Avalon Borough v. Ardcry, 
•29 Pa-Dlst. 178. 

44 C J. p 801 note 4. 
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Tima of oom^tlon held bhown 
Pa.—^Latrobe Borough v. Austraw, 
43 A.2d 612, 1'67 Pa.Super. 643. 

82. Pa.—Meadvllle City v. Mahoney, 
13 Pa.Dlst. 472. 

14 C.J. p 801 note 5. 

23. Pa.—City of Philadelphia, to 
Use of Lupowltz, v. Black, 188 A. 
752, 120 Pa.Super. 560. 

24^ Pa.—^McCalmont Tp. v. Carlson, 
Id Pa.Dlst. & Co. 830, 48 York Leg 
Rec. 104—Upper Darby Tp. v. 
Scott's Estate, Com.Pl., 27 Del. 
Co. 125. 

44 C. J. p 801 notes 93, 94. 

25. Pa.—Pittsburg v. Cluley, 66 Pa. 
449—(Jrreensburg v. Laird, 8 Pa.Co. 
608. 

26. Pa.—Greensburg v. Laird, supra. 

27. Pa.—^Philadelphia v. Richards, 
16 A, 808, 124 Pa. 303. 

44 C.J. p 801 note 7. 

2a Po.—^McDonald Borough v. Wil¬ 
liams, 41 Pa.Co. 157. 

29. Pa.—Scranton v. Amt, 23 A. 
1121, 148 Pa. 210. 

sa Pa.—^Tork City v. Byster, 68 Pa. 

Super. 104. 

44 C.J, p 801 note 11. 

31. Pa—Old Forge Borough v. Fo¬ 
ley, 67 PaSuper. 126. 

44 C.J. p 801 note Id. 

3a Pa—^Beltzhoover Borough v. 

Maple, 18 A. 650, 130 Pa 835. 

3a Pa—Prospect Park Borough v. 
MoCoach, 62 PaSuper. 527. 

34. Pa—Avalon Borough v. Ardory. 
29 PaDlst 178. 

35. Pa-^orough of Dickson City v. 
Senkosky, 60 A.2d 646. 162 PaSu¬ 
per. 612—City of Phlladolphlo, to 
Use of Lupowltz, v. Black, 182 A. 
762. 120 PaSuper. 560—SpramojU 
V. Borough of Punxsutawney, 167 
A. 522, 102 Pa.Super. 667—Lower 
Morion Tp. v. Vila 12 PaDlst di 
Co. 617, 45 Montg.Co. 30. 

14 C.J. p 802 note 16. 



§ 1567 


MUNICIPAL CORPORATIONS 


63 C.J.S. 


for is not timely made^^ or the omission to be sup¬ 
plied was not due to mistake.^7 

§ 1567. Property Subject and Persons Liable 

a. In general 

b. Property of railroad or street railroad 

company 

a. In General 

The particular property subject to the lien for public 
fanprovement assessinents depends on statutory provi¬ 
sions. The lien Is not against the owner, but Is against 
the property, Including the soil and the Improvements 
thereon, and ordinarily It binds the entire estate In the 
land. 

The lien of a special assessment is not against the 
owner of propertySS or his right of possession,®^ 
but it is against, and attaches to, the property it¬ 


self,^® without reference to the person in whom the 
title is actually vested.^i Unless the legislature oth¬ 
erwise directs, the lien ordinarily binds the entire 
estate in the land,^® and attaches not only to the 
soil of the assessed property,^® but also to fixtures, 
improvements, or buildings erected thereon,^^ or, in 
general, to ever 3 rthing that would pass by a grant of 
the property.'*® However, it is optional with the 
holder of a tax bill to take steps within the requi¬ 
site time to impose the lien on the interest of all 
parties in the land or to proceed only against the 
interest of the holder of the equity of redemption 
and waive the right to bring in other parties bene¬ 
ficially interested in the property.^® In the case of 
property which is subject to an easement at the 
time of the assessment, the lien attaches to the fee 
of the servient tenement minus the easement, and 
not to the easement.*^ The lien of municipal spe- 


36. Fa.—^Meadvllle Oity ▼. Malioney. 
18 Pa-Dist. 472—^Philadelphia v. 
Lewis, 40 Pa.Co. 698. 

37. Pa.—Sharpsvllle Borough v. 

Bailey, t Pa.Di8t. & Go. 54. 

sa U.S.—City of Winston-Salem v. 
Powell Paving Co. of North Caro¬ 
lina. D.aN.C., 7 P.Supp. 424. 

/ll.—People ▼. Etchiaon. 179 N.E. 884, 
847 ni. 820. 

[nd.—Corpus Juris quoted Sa Olson v. 
Gary Oah Hill Cemetery Ass'n, 10 
N.E.2d 996. 999. 212 Ind. 664. 
N.C.—dity of Statesville v. Jenkins, 
154 S.B. 16, 199 N.C 159. ‘ 

Pa.—^Borough of Avalon v. Shafer, 
100 Pa.Super. 62. 

S.C.--01eveland v. City of Spartan¬ 
burg. 194 S.E. 128, 185 S.O. 373, 
followed in Hudgens v. City of 
Spartanburg, 194 S.K 187, 184 S. 
C. 152. 

44 C.J. p 802 note 20. 

Personal liability for assessment see 
Infra S9 1649-1652. 

39. Alaska.—In re Ketchikan Delln- 
Quent Tax Roll, 6 Alaska 658. 

Ind.—Corpus Juris quoted lu Olson 
V. Gary Oak Hill Cemetery Ass'n, 
10 N.K2d 995. 999, 212 Ind. 664. 

40. U.S.—City of Wlnston-SaJem ▼. 
Powell Paving Co. of North Caro¬ 
lina. D.C.N.C, 7 F.Supp. 424. 

Ala.—Griffin Lumber Co. v. Neill, 200 
So. 415, 240 Ala. 573. 184 AL.R. 
•286—U. S. Bond & Mortgage Co. 
V. City of Birmingham, 158 So. 
761, 229 Ala. 636—Smith v. Hall, 
86 So.2d 864, 38 Ala.App. 654, af¬ 
firmed 86 So.2d 367, 251 Ala. 44. 
Fla.—^Blake v. City of Tampa, 156 
So. 97, 115 Fla. 848. 

Gcl—O oipus Juris cited in Clarke v. 
Mayor and Council of Mlllen, 200 
SJS. 698, 699, 187 Ga. 186. 
in. —^People V. Etchison, 179 N.E. 
884, 847 m. 820. 

Ind.—Corpus JUris quoted iu Olson 


V. Gary Oak Hill Cemetery Ass'n, 
10 NE.2d 995, 999, 212 Ind. 654. 
La.—^Unterelner v. City of New Or¬ 
leans. 120 So. 884, 10 LaApp. 667— 
Marston v. Patterson, 6 Ls-App 
274. 

N.a—City of Statesville v. Jenkins, 
164 S.E. 15. 199 N.C. 169. 

Pa.—^Borough of Avalon v. Shafer. 
100 Pa.Super. 62—^Dunmore Bor¬ 
ough V. Bruning, Com.Pl., 40 Lack. 
Jur. 57—^Borough of Hockledge v. 
Baua Com.Pl., 64 Montg.Co. 74. 
S.C.—Cleveland v. City of Spartan¬ 
burg. 194 S.E. 128. 185 S.C. 873, 
followed in Hudgens v. City of 
Spartanburg, 194 S.E. 187, 184 S. 
C 152. 

Tex.—^Homeland Realty Co. v. Whee- 
. lock, C1V.APP., 119 S.W.2d 167. 

44 C.J. p 802 note 22. 

4L Fla—^Blake v. City of Tampa 
166 So. 97, 116 Fla 348. 

La—^Rosetta Gravel-Pav., etc., Co. v. 
Jolllsalnt, 25 So. 477, 61 La.Ann. 
804—Marston v. Patterson, 6 La 
App. 274. 

Private oorporatiou aiding govem- 
meut 

The property of a private business 
corporation aiding the government in 
time of war may be subject to a lien. 
—^Philadelphia v. U. S. Housing 
Gorp., 82 PaSuper. 343, affirmed 124 
A 669,1280 Fa 417—44 C.J. p 802 note 
49. 

4fi. Pa—^Bryan's Appeal, 101 Pa 893 
—City of Johnstown v. Dibert, 88 
PaSuper. 117. 

Pailure to mention owner of half In^ 
terest 

Paving certificates which were is¬ 
sued against owner of one half inter¬ 
est and against property Itself with¬ 
out any mention of owner of other 
half Interest constituted a valid 
paving lien against entire property.— 
Dixie Inv. Co. v. City of Shreveport, 
LaApp., 170 So. 278. 
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43. Ala.—City Kealty & Mortyase 
Co. V. Tallapoosa Lumber Co., 164 
So. 65, 231 Ala 238. 

Ark.—City of Eureka Springs v. 
Banka 174 S.W.2d 947, 206 Ark. 
289. 

Cal.—City of Los Angeles v. Howard. 
73 P.2d 1234, 28 Cal.App.3d 624. 

44. Ala.—City Realty & Mortgage 
Co. V. Tallapoosa Lumber Co., 164 
So. 65, 231 Ala 238. 

Ark.—City of Eureka Springs v. 
Banks, 174 S.W.2d 947, 206 Ark. 
389. 

Cal.—City of Los Angeles v. Howard, 
73 P.3d 1234, 28 Cal.App.2d 624. 
Tex.—^Lindsley v. Lewis, 84 S.W.2d 
994, 125 Tex. 680. 

Znterohangeable terms 
Under statutes authorizing special 
assessment for street Impiovements 
on “lot, piece or parcel of land," and 
providing for lien on the “real es¬ 
tate benefited," words “property," 
“land," “lots," “pieces," “parcels,” 
and “real estate," were used Inter¬ 
changeably, and legislature did not 
Intend to create a lien only on the 
soil of the assessed property as dis¬ 
tinguished from the fixtures or im¬ 
provements on such property.—City 
of Los Angeles v. Howard, 73 P-2d 
1>234, 28 Cal.App.2d 624. 

45. Cal.—City of Los Angeles v- 
Howard, supra. 

46. Mo.—Granite Bituminous Pav. 
Co. V. Parkview Realty, etc., Co., 
201 S.W. 933, 199 Mo.App. 226. 

47. N.J.—^Nlestate v. Equitable Sec. 
Co., 48 A 2d 907, 138 N.J.Eq. 480. 
Xden on cemetery tract encumbers 

only the title of the owner of the 
tract and is subject to the easement 
or license rights of the owners of 
grave lots.—Troost Ave. Cemetery 
Co. V. Kansas City, 1'54 S.W.i2d 90, 848 
Mo. 66L 
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cial improvement assessments against the realty as¬ 
sessed does not attach to rentals derived from such 
property in the hands of the owner.^s Where two 
tax bills for different improvements have been is¬ 
sued against the same property, one is not a lien on 
the other.49 

The property against which a lien exists for a 
public improvement depends on the language of the 
statutes.50 As a rule the lien attaches to,5i and 
only to,52 the particular lot or parcel of land against 
which the assessment is levied, and it extends to 
each parcel separately, rather than jointly against 
all the parcels affected;52 but under some statutes 
the lien of the holders of improvement bonds ex¬ 
tends to the entire district as a unit.54 Each lot or 
parcel of property may be subject to a lien for the 
work done opposite it,5® although several contigu¬ 
ous parcels may be owned by the same person.®® A 
municipality may be under a duty to allocate a 
claimed lien to each of several lots,®^ and under 
some statutes, when part of a parcel of land is tak¬ 
en for the opening, widening, or extension of a 
street in a municipality, assessments which are liens 
on the whole parcel of land are to be equitably ap¬ 


portioned between the parcel taken and the balance 
remaining.®® Under some statutes an assessment 
lien is a specific lien on the property abutting on the 
portion of the street which is improved,®® but under 
other statutes, giving a lien on all abutting property 
on both sides of the street improved, a lien may be 
asserted against property abutting on one side of 
the street for an improvement made on the opposite 
side of the street.®® 

Property outside corporate limits. In the ab¬ 
sence of an express contract or of some legislative 
authority, it is not within the power of a municipal¬ 
ity to create or maintain a lien for a street improve¬ 
ment within the municipal limits on real property 
located outside of the municipal limits.®^ 

Sufficiency of description. A lien on abutting 
property is not created where in none of the pro¬ 
ceedings is the property on which the lien is claimed 
described with reasonable certainty sufficient for 
identification.52 

Public property. Ordinarily an assessment on 
public property does not create a lien on such prop¬ 
erty;®® but property which, although owned by mu- 


48. Okl.—Oklahoma City ▼. Vahl- 
berg, 173 P.2d 736, 197 Okl. 613. 

49. Mo.—Springfield v. Ransdcll, 964 

S. W. 771. 306 Mo. 43. 

Priority see infra S 1570. 

SOu Ky.—^Louisville & N. R. Go. ▼. 
City of Frankfort, 40 S.W.2d 288, 
230 Ky. 670. 

Pa.—City of Scranton v. St. Mary's 
Keller Memorial Hospital, Com.Pl., 
41 Lack.Jur. 39, 31 Mun.L.R. 220. 
Lands of oemetery association used 
for cemetery purposes cannot be sub¬ 
jected to a lion for a special assess¬ 
ment for street improvement.—^Forest 
Hill Cemetery Co. v. City of Ann Ar^ 
bor, 5 N.W.2d 664. 303 Mich. 66. 
Change In status of property 
Where property was not subject 
to paving lien at date it became effec¬ 
tive, no Hon was created, and none 
could thereafter come into existence 
on change in status of property.— 
Smith Bros. v. Lucas, Tex.Civ.App., 
16 S.W.2d 27, ofUrmed, Com.App., 26 
S.W.9d 1066. 

61. N.T.—Oilbort v. Havemeyer, 4 
N.T.Super. 506. 

53. Ky.—^Hedger v. Allmoalechner, 
124 S.W.2d 785, 276 Ky. 663. 

Mont.—State ex rel. Griffith v. City 
of Shelby. 87 Pj2d 188, 107 Mont. 
671. 

N.Y.—^Hutchinson v. Rochester. 86 K. 

T. S. 766, 71 N.Y.St. 859, 92 Hun 
398. 

44 C.J. P 80'2 note 26. 

53. Mont.^—School Dist No. 1» Lew¬ 


is and Clark County v. City of Hel¬ 
ena, 287 P. 164, 8*7 Mont. 300. 
Pa.—Borough of Northampton v. 
Schneider, Com,Pl., 38 North.Go. 
89. 

Block treated as single unit 
Where owner and occupant of city 
block treated block as single unit. 
Hen for paving street on one side of 
block attached to entire block.—Lew¬ 
is V. Llndsley. Tex.Civ.App.. 68 S.W. 
2d 548, reversed on other grounds 
Lindsley v. Lewis, 84 S.W.2a 994, 
125 Tex. 63a 

54. U.S.—^Honn v. City of Clinton, 
Okl., ex rel. Schuetter, C.C.A.Okl., 
131 F.2d 978. 

Land embraced In sewer district 
Bonds issued under sewer improve¬ 
ment district act, where terms of act 
providing that procedure for Ihoir is¬ 
suance have been complied with, will 
be valid obligations against the land 
embraced in sewer district.—^Arm¬ 
strong V. Sewer Imp. Dist. No. 1, 
Tulsa County, Okl., 199 P.2d 1912. 

55i Pa.—^Pennell's Appeal, 8 Pa. 216. 

66l Pa.—Pennell's Appeal, supra. 

57- B^y.—City of Mt. Sterling v. 

Reis. 49 S.W.2d 1029, 248 Ky. 765. 
BefUsal to allocate 
Where city refused to allocate 
claimed Hen to each of deceased's 
lota, court properly made allocation 
and city could not complain thereof. 
—City of Mt. Sterling v. Reis, su¬ 
pra. 


58. N.J.—Olbls V. dty Council of 
aty of Clifton. 7 AAd 424, 123 N.J 
Law 45. 

Apportionment h^d Improper 
Where landowner conveyed one 
sixth of land along front of lot to 
state for highway purposes, appor¬ 
tionment by municipality of entlr‘ 
amount of assessment liens against 
parcel conveyed to stale, was im¬ 
proper. where state agreed to re¬ 
place improvements dinlurbcd in 
building highway, and it was not 
shown that part of land retained by 
landowner had beon rendered value¬ 
less.—Olbls V. City Council of City 
of Clifton, supra. 

59. W.Va.—^Hom ▼. Charleston, 113 
S.B. 239, 91 W.Va. 73. 

eo. Ky.—Shelbyville v. Hall, 276 S. 
W. 987, 210 Ky. 830. 

61. Ky.—Hedger v. Klnsolla^ 144 S. 

W.2d 615, 284 Ky. 303. 

Or.—Athena v. Jack, 236 P. 760, 116 
Or. 357. 

Po.—^Patterson Tp. v. Beaver Fnlls 
Land Co., 63 Pa.Dlst. & Co. 246. 
Blanket lien on railroad property see 
infra subdivision b of this section. 

02. Alaska.—In re Ketchikan Delin¬ 
quent Tax Roll, 6 Alaska 663. 

44 CJ. p 802 note 35. 

Description in claim for Hen see su¬ 
pra B 1666 b (3). 

63. Ill.—West Chicago Park Cotars 
V. Chicago, 38 N.B. 697, 162 Ill. 
392. 

44 C.J. p 802 note 46. 
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nidpal subdivisions of the state, is not used for pub¬ 
lic purposes is subject to the lien of special assess¬ 
ments for local improvements.^^ The legislature 
may by appropriate enactment impose a lien on 
abutting school property, specifically benefited by 
an improvement, for its proportionate share of the 
cost of the improvement,and a statute providing 
that the real estate of a common school corporation 
shall be subject to liens because of public improve¬ 
ments the same as though owned by a private citi¬ 
zen will be given effect in a case falling within its 
terms.®® 

Homestead property. < In the absence of constitu¬ 
tional provisions to the contrary, homestead proper¬ 
ty may be made subject to the lien of a special as¬ 
sessment for a public improvement®7 Under some 
constitutional provisions, however, no lien for im¬ 
provements can be fixed against homestead property 
in the absence of the consent of the owner,®® and, 
even where there has been such consent on' the part 


of the owner, certain'provisions of law must be com¬ 
plied with before the lien may be fixed.®® The ex¬ 
emption in favor of homestead property does not 
I 3-PPty where the property is not in fact homestead 
in character,^® and thus a statutory improvement 
lien attaches to property notwithstanding its occu¬ 
pancy by a family under an oral agreement which, 
although giving the head of such family a limited 
and contingent right of occupancy and possession 
as against the owner of the property, gives him no 
interest in the title to the property.^^ Even in ju¬ 
risdictions where homestead property is held exempt 
from liability to assessment for local improvements, 
if the value of the homestead property is in excess 
of the limitation prescribed by law the amount of 
the excess will be subject to a lien for local im¬ 
provements.^® A homestead exemption cannot be 
claimed against paving liens which were outstand¬ 
ing against the property before the homestead in¬ 
terest attached to the property.^® 


aro tniA llaiL aotwlthfltaiLdliiflr olilUra- 
tlon to pa7 

Provision maklngr amount due on 
Improvement bonds & lien against all 
property in Improvement district cre¬ 
ates an obligation which must be 
paid by owners of public property 
m district, but does not constitute a 
true lien in accepted sense against 
public property because of lack of 
method for enforcement thereof.— 
Wilson V. City of Hollis, 142 P-2d 
638, 193 Okl. £41, 150 A.Li.R. 1886. 
^aad owned by federal govenunent 
n.Sw—John E. & Catherine S. Mul¬ 
len Benev. Corporation v. XJ. S., 
Idaho, 54 e.CL 88, 4290 U.S. 89, 78 
IhEd. 192. 

S4i OkL—^Blythe v. City of Tulsa, 
46 P.3d 810. 172 Okl. 686. 

Sand aoaniied by eonaty ihrongh 
forecloBiiro of general taoc Uen is 
subject to a local Improvement as¬ 
sessment lien attaching while the 
county has title.—Wilson v. City of 
Aberdeen, 139 P.2d 636, 18 Wash.2d 
886—Gengler v. King County, 121 P. 
2d 346, 12 Wash.2d 227. 

6& Fla.—^Blake v. City of Tampa, 
166 So. 97, 116 Fla. 348. 

66. Ind.—Cain School Tp. v. Snyder, 
126 N.E. 686, 78 Ind.App. 140, fol¬ 
lowed in Cain School Tp. v. Fox¬ 
worthy, 126 N.E. 876, 78 Ind.App. 
697. 

67- Aria,—Weller v. City of Phoenix, 

4 P.2d 666, 89 Axis. 148. 

68. Tex.—Doss v. West Texas Const. 
Co., 96 S.W.2d 1116, 128 Tex. 839^ 
Smith Broa v. Lucas, Com.App., 
26 S.W.2d 1056—Spoor v. Gulf Bi- 
tulithlc Co., GlvJLpp., 172 S.WJSd 
877, error refused—City of Gaines¬ 


ville V. Harder, Civ.App., 147 S.W. 
2d 969, affirmed 162 S.W.2d 93. 189 
Tex. 156—^McTaggart v. Texas Bi- 
tulithic Co.. Civ.App., 132 S.W.2d 
436—Land Title Bank & Trust Co. 
V. Witherspoon, Civ.App., 126 S.W. 
2d 71—Texas Bitulithic Co. v. 
Moore, Civ.App., 102 S.W.2d 439, er¬ 
ror dismissed—Continental Inv. Co. 

V. Bodenhelmer, Civ.App.. 102 S. 

W. 2d 804—City of Robstown v. 
Thompson, Civ.App., lOO S.Wj3d 
1069, error refused—Uvalde Paving 
Co. V. Townsend, Clv.App., 93 S.W. 
2d 1128—United Fidelity Life Ins. 
Co. V. Plainview Building & Loan 
Ass'n, Clv.App., 81 S.W.2d 1092— 
McCusker v. Field, Civ.App., 76 
S.W. 2d 816—Vogel v. Central Texas 
Securities Corporation, Clv.App., 62 
S.W. 2d <243, error reused—Sham- 
baugh V. Smithey, Civ.App., 69 S. 
W.2d 189, affirmed ' Smithey v, 
Shambaugh, 88 S.W.2d 475, 126 
Tex. 896—Shambaugh v. Bellar, 
Clv.App., 64 S.W.2d 550—Sham¬ 
baugh V. Moore, Civ.App., 64 S.W. 
2d 211, error refused—^Panhandle 
Const. Co. V. Sikes, Civ.App., 42 
S.W«2d 11)8, error refused—Com¬ 
mercial Nat. Bank v. Posey, Civ. 
App.. 84 S.W.2d 678, reversed on 
other grounds, Com.App., Posey v. 
Commercial'Nat. Bank, 65‘'S.W.2d 
616—City of Amarillo v. Loden, 
Clv.App., 22 S.WJ3d 969—Head v. 
Scurr, Clv.App., 8 S.W.2d 819, er¬ 
ror dismissed. 

bandonment of XKurtloii. of property 
Paving lien which was void be¬ 
cause property was homestead when 
lien was attempted to be fixed, would 
not become effective after owner’s 
subsequent abandonment of portion 
of property.—Shambaugh v. Bellar, 
Tex.Clv.App.. 64 S.W.2d 550. 

1392 


Apportloameiit between exempt and 
nonexempt parcels 
Where one parcel of lot was exempt 
as a homestead from foreclosure of 
paving lien, the nonexempt parcel 
was held chargeable only with its 
pro rata share of lien, on basis of 
square feet contained in each par¬ 
cel.—White V. Cotton, Tex.Clv.App.j 
72 S.W.2d 669. 

69l Tex.—^Head v. Scurr. Civ.App., 
8 S.W.2d 819, error dismissed. 
Execution of oontraot by both spous¬ 
es 

Contract must be properly execut¬ 
ed by both husband and wife to give 
rise to lien for improvements against 
homestead property.—^Davls v. Gray, 
Tex.Civ.App., 103 S.W.2d 999—City of 
Fort Worth V. Wlsehart, Tex.Clv. 
App., 88 S.W.2d 566. 

7a Tex.—^Barnes v. Jones, Clv.App., 
118 S.W.2d 647—^Pleasant v. Mims, 
Civ.App.. 65 S.W.2d 171. 

Property passing to Obildren 
Where homestead was community 
property, and on death of husband 
an undivided one-half interest pass¬ 
ed to children, such Interest of chil¬ 
dren was not exempt from paving 
assessment liens.—McTaggart v. Tex¬ 
as Bitulithic Go., Tex.Civ.App., 132 8. 
W.2d 486. 

71. Tex.—^Llndsley v. Lewis, 84 S. 

W.i2d 994, 125 Tex. 630. 

78. Tex.—^Barnett v. Eureka Pav. 

Co., Com.App., 234 S.W. 1081. 
Homesteads as subject to assessment 
see supra S 1345. 

Sale of, homestead property to en¬ 
force payment of lien see infira 
5 lb84. 

73. Tex.—^Hufstedler v. Glenn, Clv- 
App., 82 S.W.2d 738. 
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Opening of parallel street after Hen attaches. 
The opening of a street parallel to an improved 
street, after the improvement has been completed 
and the lien has attached, does not destroy any part 
of the lien, even though if the opening had occurred 
previously it would have reduced the assessment dis¬ 
trict and the quantity of lands subject to assess- 
ment.7* 

b. Property of Eailroad or Street Bailroad 
Company 

An assessment for a public Improvement may be made 
a lien on the franchise, right of way, or abutting prop¬ 
erty of a railroad company; and under some provisions 
a blanket lien may sometimes be Imposed on the prop¬ 
erty of the company. 

The legislature may make an assessment a lien on 
the franchisees and abutting propertye® of a rail¬ 
road company, and, in order to do so, it is not neces¬ 
sary for a statute to impose the lien in express 
terms if, by a correct interpretation, it manifests 
an intent that the lien shall be imposed.ee Where a 
railroad right of way is subject to an assessment 
it may be subject to the lien thereof,e8 regardless of 
whether or not the right of way can be sold under 
execution to satisfy a judgment for enforcement of 
the assessment ;e9 and even where the roadbed and 
right of way are exempt from assessment, other 
properly of the railroad, which is not absolutely es¬ 
sential to the exercise of the franchises of the cor¬ 
poration, may be subject to the lien.®® 

Blanket lien. The legislature has power to de¬ 
clare an assessment for the paving of that portion 


of the street between tiie tracks of a street railway 
company to be a blanket lien on the property of the 
company as security for its payment,®! in which 
event the lien may attach to a part of the connected 
system extending beyond the corporate limits®® or 
into another municipality.®® Under such a statute, 
a failure to enter a detailed description of the prop¬ 
erty of the street railway company on the assess¬ 
ment roll does not defeat the lien,®^ at least where 
it appears that the comp'any recognized the assess¬ 
ment and made payments thereon,®® and did not 
make a written objection thereto or appeal there¬ 
from.®® 

§ 1568. Persons Entitled and Amount or 
Matters Secured 

An assessment Hen may run In favor of the munici¬ 
pality, the holders of Improvement bonds or certificates, 
the people of the state, or a contractor, depending on 
the terms of the statutes; and It may cover the cost of 
the Improvement or the amount specially levied. 

Under some statutes ownership of a lien securing 
special assessments is in the municipality.®*^ Un¬ 
der a statute providing that an assessment shall be 
a lien on the property assessed to the same extent 
and of equal force and validity ^ a lien for general 
taxes, the lien is one in favor of the people of the 
state,®® and not one in favor of the municipality.®® 
The lien created by some statutes is for the benefit 
of the holders of the bonds or certificates which are 
issued and sold to pay for the construction of the 
improvement.®® Under other statutes improvement 


74 Mo.—^Perklnson v. Weber, 167 S. 
W. 961, 251 Mo. 186. 

75. N.C.—^Kinston v. Atlantic, etc.. 

H. Co., 210 S.E. 645. 183 N.C. 14. 
7«. U.S.—Town of Clayton v. Colo¬ 
rado & S. Ry. Co., C.C.A.N.M., 61 
F;2d 977, 82 A.L.R. 417. 

N.C.—Kinston v. Atlantic, etc., R. 
Co.. 110 S.E. 645, 183 N.C. 14. 

77. N.C.—Kinston v. Atlantic, eta, 

R. Co., supra. 

7a. Mo.—^Heman Constr. Co. v. Wa¬ 
bash R. Co., 104 S.W. 67, 206 Mo. 
172, 121 Am.S.R. 649, 12 L.R.A..N. 

S. , 112, 12 Ann.Gas. C30—City of 
Hlgrginsvllle ex rel. and to Use of 
Kasco, Inc., v. Alton R. Co., 171 
S.W.2d 796, 237 Mo.App. 1204. 

79. Mo.—Heman Constr. Co. v. Wa¬ 
bash R. Co., 104 S.W. 67, 1206 Ma 
172, 121 Am.S.R. 649, 12 L.RJL,N. 
a., 112, 12 Ann.Cas. 660. 

80, Pa.—South Pork Borough t. 

Pennsylvania R. Co., 96 A. 710, 261 
Pa. 261—Philadelphia v. Philadel¬ 
phia, eta, R. Co., ^6 A. 610, 177 Pa, | 
292, 84 L..R.A. 664. | 

68 C.J.S.—88 


81. Ala.—^Alabama Traction Co. v. 
Selma Trust & Savings Bank, 104 
So. 517, 218 Ala. 269. 

82. Ala.—^Alabama Traction Co. v. 
Selma Trust & Savings Bank, 104 
So. 617, 213 Ala. 269. 

83. Ala.—^Alabama Traction Co. v. 
Selma Trust & Savings Bank, 104 
So. 517, 218 Ala. 269. 

84 Ala.—^Alabama Traction Co. v. 
Selma Trust & Savings Bank, 117 
So. 19, dl7 Ala. 663. 

44 CJ. p 802 note 87. 

85. Ala.—^Alabama Traction Co. v. 
Selma Trust & Savings Bank, 117 
So. 19, 217 Ala. 658—Alabama Trac¬ 
tion Co. V. Selma Trust & Savings 
Bank, 104 So. 617, 218 Ala. 269. 

86. Ala-—Alabama Traction Co. 
Selma Trust & Savings Bank, 117 
So. 10, 217 Ala. 668—^Alabama Trac¬ 
tion Co. V. Selma Trust & Savings 
Bank, 104 So. 617, 213 Ala. 869. 

87- HI.—^Bromberg v. Kulp. 76 N.E. 
2d 45, 898 Ill. 449—People v. An¬ 
derson, 48 N.E.2d 997, 880 Ill. 168 1 
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—Ylllage of Lansing v. Sundstroni, 
89 N.E.2d 987, 379 IlL 121. 
Subrogation to Hen of municipality 
see Infra S 1572. 

88. Ill.—O'Connell v. Sanford, 99 N. 
E. SS-O, 266 Ill. 62. 

89. Ill.—O'Connell v. Sanford, eu- 
pra. 

94 Ala.—^Peoples v. State See. Bank. 

119 So. 226, 818 Ala. jS34. 

Wls.—^Agnew V. Milwaukee County. 

14 N.W.2d 907. 245 Wis. 886. 

44 C.J. p 803 note 69, p 1255 note 62. 
Bight to vely on lien 
Whore resolution of municipality 
requesting bids stated - that paving 
bonds would constitute Hen on abut¬ 
ting property, bond purchasers could 
rely on lien subject only to property 
owners' eiforts to restrain levy.— 
City of Mobile v. Smith, 136 So. 891, 
2>28 Ala. 480. 

Tested light 

Holders of Improvement asscHs- 
ment bonds acquired Ihoir lien by 
virtue of the statute existing at tlmo 
the obligations were created; pro¬ 
visions of such sjiatuto were writ- 
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bonds give rise to no general lien on the lands in 
the improvement district,and, except through an 
assessment, no special lien on any tract.®^ 

Contractor. The lien may be created for the ben¬ 
efit of the contractor who performs the work, when 
he looks to the assessment for his pay.®® While 
the contractor may lose his right to a lien by not 
performing the work according to the terms of the 
contract,®^ on the other hand, he may be entitled to 
a lien on completion of his contract,®® although his 
contract is not for all the work necessary for the 
completion of the improvement.®® Where the city 
has a right to a lien for an improvement, it has been 
held that a contractor may have a like lien for work 
which he has done under a contract with the prop¬ 
erty owners and on which the city is not liable.®^ 
A note given by the owner of property to the con¬ 
tractor performing the work, in the amount of the 
assessment, is not secured by the lien which exists 
in favor of the municipality.®® 

Assignee or transferee. A lien for an assessment 
may be assigned,®® and, in the absence of a statutory 
mhibition to the contrary, a sale and assignment of 
n special assessment lien may be made for less than 
the full amount of the lien.^ The purchaser at an 
Improvement sale who redeems the land from a pur¬ 
chaser at a prior improvement sale acquires the lien 
held by the prior purchaser.® 

Amount or matters secured. In some jurisdic¬ 


tions the municipality may enforce the lien against 
the abutting property owner for the actual cost of 
the improvement,® plus interest^ and penalties® pre¬ 
scribed by statute for the failure of the property 
owner to discharge the lien, provided the work done 
was within the scope of the statutes, ordinance, and 
contract relating to the improvement® and the actual 
cost was not in excess of the prevailing rate for 
such work at the time it was done.^ In other juris¬ 
dictions it is not the cost of the improvernent,® but 
rather the amount specially levied in accordance 
with the provisions of the statute,® that becomes a 
lien on property. Attorney’s fees may be secured by 
the lien in a proper case.^® 

§ 1569. Commencement, Duration, and Waiv¬ 
er 

a. Commencement or accrual 

b. Duration or continuance 

c. Discharge or extinguishment 

d. Waiver 

a. Oommencement or Accrual 

The time at which an atseesment lien for a municipal 
Improvement attachea to the property ordinarily depends 
on the terms of the statute or ordinance creating It. 

In general, the time at which the lien of an as¬ 
sessment attaches depends on the terms and condi¬ 
tions of the statute or ordinance creating iL^i The 
validity of statutes fixing the time when the lien 
shall attach has been upheld;^® and statutes chang- 


'ten Into 1)onds and lien became a 
paxt of the contract and a vested 
rlgrht which could not be Impaired. 
—Zllky V. Carter, Ind., 81 N.B.2d 597. 
•01. T7.S.—John K. & Catherine S. 
Mullen Benev. Corporation v. U. 

5. P Idaho. 64 S.Ct. 38, 290 U.S. 89, 
78 L..Ed. 192. 

52L U.S.—John EL & Catherine S. 
Mullen Benev. Corporation v. U. 
S., supra. 

03. Cal.—^Randolph v. Bayue, 44 Cal. 
366. 

44 C.J. p 803 note 64. 

Payment of contractor from assess¬ 
ments see supra S 1306. 

94. CaL—Brady v. Burke, 27 P. 53, 
90 Cal. 1, error dismissed 14 S.Ct. 

6, 160 U.S. 18, 37 L.£d. 981. 

95. Ky.—Fox v. Middlesborough 

Town Co., 28 S.W. 776, 96 Ky. i262, 
16 E:y.Li. 456. 

90, Ky. —^Foz V. Mlddlesborough 

Town Co., supra. 

44 C.J. p 803 note 67. 

97. Pa.—Philadelphia v. Wlstar, 35 
Pa. 427. 

44 C.J. p 803 note 68. 
jge. Fla.—^Marshall v. G. S. Younsr 
Const. Co., 118 So. 665, 94 FUk 11. 
65 AJL-R. 661. 


89. Pa.—City of Philadelphia v. 
KaulTmann. 171 A. 83, 118 Fa.Super. 
1 . 

Xa norlda 

(1) It has been asserted that a 
municipality can asslsrn Its lien to 
an individual.—Campbell v. Daniel, 
67 So. 90, 68 Fla. 382. 

(2) In a subsequent case, however, 
the rlerht or power of a municipality 
to cuBsign an assessment lien was 
said to be “doubtful.”—Marshall v. 
C. S. Young Const. Co., 113 So. 566, 
94 Fla. 11, 66 A.L.R. 66'2. 

1. Ill.—Bromberg v. Kulp, 76 N.B.2d 
46, 398 Ill. 449. 

8. Arlz.—^Mosher v. Conway, 46 P.2d 
110, 45 Arlz. 463. 

8. Ky.—Shelbyvllle v. Hall, 276 S. 

W. 987, 210 Ky. 830. 

Loan at excessive Interest 
The lien may be enforced for tho 
cost of the Improvement even though 
the city may have paid Interest above 
the legal rate on money borrowed to 
pay for the Improvement.—Shelby- 
ville V. Hall, supra. 

4. Ky.—Shelbyvllle v. Hall, supra. 
Interest generally see Infra S 1678. 

6. Ky.—Shelbyvllle v. Hall, supra. 
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W.Va.—^Hager v. Melton, 66 S.E:. 18, 
66 W.Va. 62. 

Penalties generally see Infra S 1579. 

6. Md.—Gomeringer v. McAbee, 99 
A. 787, 129 Md. 567. 

44 C.J. p 808 note 75. 

7. Ky.—^Unlon Town v. Chapman, 
25'5 S.W. 118, 200 Ky. 578. 

a Neb.—Hall v. Moore, 93 N.W. 294, 
8 Neb., Unoff., 674. 
a Neb.—^Hall v. Moore, supra. 
Amount speoULed. by special assess¬ 
ment board 

The amount of the lien is that 
specified to be due from each owner 
as apportioned by the special assess¬ 
ment board and may be satisfied pro 
rata on sale of the property of a de¬ 
linquent owner against whose prop¬ 
erty the special assessment runs.— 
West Beverage Co. of Provo v. Han¬ 
sen, 96 P.3d 1105, 98 Utah 382. 
la Tex.—^Hufstedler v. Glenn, Civ. 

App., 82 S.W.2d 733. 

11. Conn.—^Tomes v. Thompson, 161 

A. 531, 11'2 Conn. 190, 72 A.L.R. 
297. 

44 C.J. p 803 note 82. 

18. Ga.—^Baugh v. La Grange, 180 S. 

B. 69, 161 GfL 80—Arthur v. State, 
92 S.B. 637, 146 Ga. 827. 
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ing such time are also valid, where vested rights are 
not affected.!* It has been held, however, that an 
assessment on real estate for a local improvement 
cannot constitutionally become a lien thereon until 
the property receives a benefit from the improve¬ 
ment.!^ Where the legislature has conferred power 
on municipalities to create a lien for improvements, 
but has not fixed a time at which such lien should 
become operative, the power to fix the time such 
lien should become effective is conferred by impli¬ 
cation on the municipalities themselves.!* 

The lien may attadi at a particular time notwith¬ 
standing subsequent action, such as the taking or 
pendency of an appeal,!® the issuance of bonds,!^ 
or the presentation of a petition to appoint apprais¬ 
ers to make a reassessment.!® Sometimes it is held 
that the lien relates back to, and applies from, the 
date of the act providing for it.!® An act validat¬ 
ing an assessment makes it a lien only from the date 
of the act®® and does not relate back to the date of 
the assessment;®! but, where a statute authorizing a 
reassessment contemplates that it shall be regarded 
as an original assessment, the lien of the new as¬ 
sessment has been held to relate back to the date of 
the original assessment.®® At any rate, where a 


statute provides that the lien shall exist from the 
date of the apportionment warrant, and the orig¬ 
inal apportionment is adjudged a nullity, the lien 
exists when a second apportionment is made.®* Un¬ 
der a statute providing that the estimate for the im¬ 
provement shall be a lien, it does not relate back to 
the time when the work was commenced.®® 

Under various charter or statutory provisions, 
and the construction placed thereon, the lien exists 
or attaches on the passage of the order, resolution, 
or ordinance for the improvement ;®* the letting of 
the contract;®® the commencement®^ or comple¬ 
tion®® of the work; the recording of a certificate 
of completion;®® the certification of the bill to the 
city treasurer by the board of public works;®® 
when,®! but not until,®® the assessment is made or 
levied; when,3® but not until,®* the assessment is 
confirmed, approved, or recorded; or when,®* but 
not until,®® tax bills are issued. It has also been 
held that the lien docs not attach, until the lapse of 
a specified number of days after the recording of 
the assessment,37 or until the warrant for the as¬ 
sessment is recorded,®® or until the assessment roll 
is placed in the hands of a proper officer for col¬ 
lection,®® or until certificates are issued to the con- 


Batc pKlor to iLooring ob ‘benefltB 
City charter flxiner Hen for pav¬ 
ing: assessments at date prior to 
hearing on beneUts has been held 
not unconstitutional.—^Anderson v. 
Brandon, 47 S.W.2d 261, 121 Tex. 188. 

13. Ga.—^Duchman v. Rogers, 113 S. 
B. 230, i29 aa.App. 62. 

14. N.J.—Green v. Town of Mont¬ 
clair, 13 A.3d S70, 125 N.J.Law 19. 

15. Tex—^Anderson v. Brandon, 47 
S.W.2d 261. 121 Tex. 188. 

16^ Cal.—Lios Angeles Pav. Co. v. 
Iios Angeles Fdy. Co., 186 P. 693, 
181 Cal. 686. 

Md.—^Dycr v. Dobler, 113 A. 332, 1=37 
Md. 68i 

17. Cal.—Thompson v. Clarlc, 67 P. 
2d 490, 6 Cal.2d 285. 

18. Ind.—Indianapolis v. State, 182 
M.B. 166, 172 Ind. 472. 

19. Md.—Gomeringer v. ikcAbce, 99 
A. 787, 129 Md. 657. 

20. Cal.—Reis V. Graft, 6l Cal. 86. 

21. Cal.—Reis v. Graff, supra. 

22. N.J.—Sinking Fund Comrs, v. 
Llndon Tp.. 40 N.J.Ea. 27. 

2^1 Ky.—Comlcy v. Amorlcan Stand¬ 
ard Asphalt Co., 113 S.W. 126, 180 
Ry. 262. 

24. Ind.—Jones v. Schulmoyer, 89 
Ind. 119. 

25. Ry.-—Peters v. City of Morohead, 
98 S.W.2d 41. 266 Ry. 99. 

Tenn.—^Vaughan v. Vaughaa, 6 Tenn. 
App. 354. 


Tex.—Claxton v. Brandon, 47 S.W.2d 
263, 121 Tex 184—^Anderson v. 
Brandon, 47 S.W.2d 261, Idl Tex 
188—Johnson v. City of Port 
Worth, Com.App., 299 S.W. 883— 
Rohfeldt V. City of Denison, Civ. 
App., 68 S.W.2d 649—Smith Bros. v. 
Lucas, Clv.App., 16 S.W:2d 27, of- 
llrmcd. Com.App., 26 S.W.2d 1056. 

44 C.J. p 804 note 92. 

25. Ind.—^Indianapolis v. Slate, 132 
N.B. 165, 172 Ind. 472. 

27. Pa.—Norton v. South Boston, 1 
A. 211, 1 Pa.Cas. 8-5. 

28. Pa.—Philadelphia v. Street, 41 
Pa.Supor. 603. 

44 C.J. p 804 note 95. 

29. La.—^Btta Contracting Ga v. 
Bruning, 63 So. 619, 134 La. 48— 
Louisiana Impr. Co. v. Machoca, 3 
La.App., Orleans, 71. 

30. Mo.—Secsted v. Dickey, 300 S. 
W. 1088,1318 Mo. 192. 

3L U.S.—Kann v. City of Clinton, 
Okl., ex rol. Schuetter, C.C.A.Okl., 
131 F.2d 978. 

Oa.—Paulk v, City of Oollla, i2 S.B. 
2d 642. 188 Ga. 69. 

Muss.—Cohi*n v. Vrlce, 178 N.B. 690, 
•278 Mass. 308. 

N.J.—Cadmus v. Fagan, 4 A. 823. 47 
N.J.Law 640. 

Okl.—Scttlo V. FraJkes. 9 P.2d 768, 
166 Okl. 63. 

Pa,—^Lower Merlon Tp. v. Manning, 
95 Pa.Supor. 322. 

44 C.J. p 808 note 88 [al. 

32. Tex—Vaughan v. Sterling Nat. 

1395 


Bank & Trust Co. of New York, 
Clv.App., 134 S.W.2d 440, error re¬ 
fused. 

44 C.J. p 803 note 83. 

33. Cal.—Thomp.<ion v. Clark, 67 P.2d 
490, 6 Cal.2d 286. 

La.—Conservative Homestead Ass'n 
V. Gugllelmo, 151 So. 899, 178 La. 
471—Cook V. Lemoine. App, 149 
So. 1263. affirmed 162 So. 689, 178 
La. 1014. 

N.J.—^Town of Irvington v. Ollemar, 
16 A.2d 563, 128 N.J.Eq. 402, af¬ 
firmed Irvington Nat. Bonk v. Gei¬ 
ger, 24 A.'2d 3G8, 131 N.J.Bq. 189. 

34L Cal.—Cullinan v. Grey, 115 P.3d 
460, 18 Gal.2d 247. 

N.M.—^Town of Hot Springs v. Able, 
123 F.2d 720, 46 N.M. 149. 

44 C.J. p 804 notes 84, 86. 

35. Mo.—St. Louis County ex rol. 
Scott V. Marvin Planing Mil] Co., 
68 S.W.2d 769, 228 Mo.App. 1048. 

30. Mo.—Corpns JuxIb cited In. 
Union Nat. Bank of Springfield v. 
Mobley, 78 S.W.2d 612, 613, i228 
MoA.pp. 1335. 

44 aj. p 804 note 00. 

37. N.T.—Doonan v. Klllllca, 118 N. 
B. 861. 223 N.T. 390—Rynn v. Do- 
mostic Realty Co., 147 N.Y.S. 974, 
85 Mlsc. 449. 

88. Cal.—^Los Angeles Pav. Co. v. 
Los Angeles Fdy. Co.. 186 P. 693, 
181 Gal. 685. 

39i Wash.—Knowles v. Temple, 96 
P. 1, 49 Wash. 595. 
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tractor,^0 or until tax bills are delivered to the per¬ 
son entitled to receive them>i 

b. Duration or Oontinnaxice 

The lien of an unpaid assessment for a public Im¬ 
provement continues Indefinitely until payment, release, 
or the like, In the absence of a statute limiting Its dura¬ 
tion; a statute limiting the duration of the lien to a 
definite period will be given effect. 

In the absence of a statute providing otherwise, 
the lien of an unpaid assessment for a public im¬ 
provement is not limited in duration, ^2 contin¬ 
ues, without the taking of steps to continue it,^® 
until it is legally discharged by payment,release,^® 
or sale of the property to satisfy delinquencies.^^ 
The lien of an assessment is not within the appli¬ 
cation of a c6nstitutional or statutory provision lim¬ 
iting the duration of the lien of taxes proper^^ or 
the time for commencing personal actions nor 
does a statute limiting the time within which a re¬ 


assessment may be made limit the duration of the 
lien of the original assessment.'*® Also an assess¬ 
ment lien is not within a statute relating to the ex¬ 
tension of vendors’ liens,50 mortgage liens,5^ and 
deeds of trust liens.®® The lien of an assessment 
may continue to exist, under some statutes, although 
the remedy by foreclosure is barred by limitations. 5 3 
Land redeemed by the owner from the purchaser at 
a second improvement sale remains subject to the 
lien acquired by one who purchased at the first im¬ 
provement sale.®* 

A statute or ordinance limiting the duration of 
the lien to a definite period will be given effect®® 
and the lien will be held to expire on, and to be un¬ 
enforceable after, the expiration of the prescribed 
period,®® unless the steps prescribed by law for the 
continuance of the lien after the termination of the 
period have been taken within the period.®^ How- 


4a Wls.—Cady v. Henes, 138 N.W. 
1022, 161 Wls. 422. 

41. Mo.—^Mercantile Trust Co. v. 
Mlsrgeman. 96 S.W. 293, 119 Mo.App. 
e 6—Clemens ▼. Knox, 31 Mo.App. 
186. 

42. Colo.—City Real Estate v. Sulll- 
van. 180 P.2d 604, 116 Colo. 169. 

JjSL —Kearns v. City of New Orleans, 
App., 160 So. 470. 

OkL—^Fitzsimmons ▼. Rauch, 169 P. 

2d 364, 196 OkL 629. 

Utah.—^Petterson ▼. Ogden City, 176 
P.2d 599. 

44 C.J. p 804 note 6. 

48. n.S.—^Bradford v. Schmucker, C. 
CJLOkL, 136 P.2d 991—Hann v. 
City of Clinton, OkL, ex rel. 
Schuetter, aC.A.OkL, 131 P.2d 978. 
Lia.—State v. Shreveport, 91 So. 678, 
151 La. 203—^Barber Asphalt Pav. 
Co. V. King, 9 La.App., Orleans, 60, 
affirmed 68 So. 672, 180 La. 788. 

44. n.S. —^Hhnn v. City of Clinton, 
Okl.. ex reL Schuetter, C.CA.Okl., 
131 F.2d 978—^Brown-Crummer 
Inv. Co. V. City of Purcell, OkL, C. 
CA-OkL, 128 F.2d 400. 

Ala.—^Mott V. Helmes. 20 So.2d 461, 
246 Ala. 331. 

Fla.—City of Sanford v. Dial, 142 So. 
233, 104 Fla. 1. 

Oa.—^Paulk v. City of Ocilla, 2 S.E. 
2d 642, 188 Ga. 69—Cheatham v. 
Palmer, 167 &.E. 532. 176 Ga. 237. 
Ky.—Peters v. City of Morehead, 98 
S.W.2d 41, 266 Ky. 99. 

La.—Kearns v. City of New Orleans, 
App.. 1*60 So. 470. 

Okl.—Settle v. Frakes, 9 P.2d 768, 
166 Okl. 58. 

S.D^—State v. Day County, 266 N.W. 
726, 64 S.D. 370. 

44 C.J. p 804 note 8. p 1256 note 68. 
Discharge by payment see infra sub¬ 
division c of this section. 


Statutory provision for oonUmumoe 
until payment 

<1) Statute providing that aU liens 
for public Improvements which cities 
and towns have or may acquire shall 
continue until they are paid or sat¬ 
isfied in full was Intended to pro¬ 
tect the lien of local assessments 
against the running of the statutes 
of limitation, etc., as well as to give 
further assurance that the liens 
should continue in force until i>aid.— 
Downing v. City of Russellville, 8 
So.2d 84, 241 Ala. 494. 

(2) Such a statute could not re¬ 
vive, validate, or render enforceable 
an assessment lien which had ceased 
to exist and apply as binding obliga¬ 
tion on specific property within mu¬ 
nicipality under previous assessment 
barred by statute of limitations, 
laches, or rule of prescription or re¬ 
pose.—Mott V. Helmes, 20 So.2d 461, 
246 Ala. 831. 

4B. Fla.—City of Sanford ▼. DlaL 
143 So. 233, 104 Fla. L 
4a U.S.—^Hann v. City of Clinton, 
Okl., ex rel. Schuetter, C.C.A.OkL, 
131 F.2d 978. 

Okl.—Settle v. FTakes, 9 P-2d 768, 

' 166 OkL 68. 

47. La.—Clade v. La Salle Realty 
Co., 81 So. 698, 144 La. 889. 

4& La—^Barber Asphalt Pav. Co. v. 
King, 9 La.App., Orleans, 60, af¬ 
firmed 68 So. 672, 130 La 788. 

Pa—Council v. Moyamensing, 2 Pa 
224. 

49. Ill.—^Mecartney v. People, 66 N. 
E. 873, 202 Ill. 51. 

Time for making new assessment 
see supra 9 1654. 

sa Tex.—^Ft. Worth ▼. Rosen, Civ. 
App., 203 S.W. 84. 

61. Tex.—^FL Worth r. Rosen, su¬ 
pra 


SO, Tex.—^Ft. Worth v. Rosen, su¬ 
pra 

5a Cal.—Ralsch v. Myers, 167 P.2d 
198, 27 Cal.2d 778. 

64b Ariz.—^Mosher v. Conway, 46 P. 
2d 110, 45 Anz. 463. 

SB. U.S.—City of Orangeburg ▼. 
Southern Ry. Co., D.C.S.C., 65 F. 
Supp. 167. 

Cal.—^Rombotls v. Fink. App., 20l P. 
2d 588. 

Mo.—Seested v. Dickey, 300 S.W. 
1088, 818 Mo. 192—City of New 
Madrid, to Use of Phillips, v. 
Broughton, App., 3 S.W.2d 1088. 
Tenn.—City of Knoxville v. Gervln, 
89 S.W.2d 848, 169 Tenn. 63.3, 103 
A.L.R. 877. 

44 C.J. p 804 note 10, p 819 notes 41 
[a], 42 [b]. 

5a Mass.—^Fred T. Ley & Co. v. 
Sagalyn, 19 N.E.2d 687, 302 Mass. 
488. 

Pa—^McKees Rocfics ▼. Bryan, 28 Pa 
Dlst. & Co. 44, 84 Plttsb.Leg.J. 676 
—^Borough of Norwood' v. Shel¬ 
drake, Com.PL, 27 DeLCo. 82. 

S.C.—Mason r. Williams, 9 S.E.2d 
637, 194 S.a 290. 

Wls.—^Agnew v. Milwaukee County, 
14 N.W.2d 907, 245 Wls. 885. 

44 C.J. P 804 notes 11, 12. 
Bxtingulshinent or yepose 
A statute fixing a special limita¬ 
tion of one year for the duration of 
the lien has been held to be a stat¬ 
ute of extinguishment and not one of 
repose.—City of New Madrid, to Use 
of Phillips, V. Broughton, MoJ^p., 
8 S.W.2d losa 

57- La—City of Shreveport ▼. Ur¬ 
ban Land Co., App., 169 So. 168. 
Okl.—City of Bristow ox rel. Hedges 
V. Groom, 161 P.2d 986, 194 Okl. 
384. 

44 C.J. p 804 note la 
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«ver, such statutes are not retroactive and where 
the limitation is to commence on the doing of a 
specified act, it does not, of course, commence to 
run where the act is not done.®® The fact that a di¬ 
rect action by the holder of improvement bonds for 
foreclosure of his lien is barred does not neces¬ 
sarily deprive him of his right to satisfaction of his 
lien out of the proceeds of a foreclosure sale or- 
■dercd to satisfy a superior lien.®® A statute fixing 
the time that the lien should run cannot be changed 
by an ordinance, and in case of a conflict between 
the two, it is the statute, and not the ordinance, 
which fixes the duration of the Hen.®i 

Assessments payable in installments. Where the 
assessment is payable in installments, the lien ex¬ 
ists for the statutory period after the last install¬ 
ment is due on its face,®2 the period not being short¬ 
ened by the fact that the last installment becomes 
•due earlier by reason of default in the other install¬ 
ments.®® Under some statutes the lien is extended 

Certificate 'Qodered’’ with clexk 
Oonn.—Ashley Realty Co. v. Metro¬ 
politan Dist. Hartford County, 46 

A.2d 13, 132 Conn. 551. 

3belxuicxiptlon of ordinance 

Paving liens are ineffective as to 
third person after ten years, where 
ordinance accepting paving and levy¬ 
ing assessment, recorded in mort¬ 
gage record, is not relnscribed.—City 
of Shreveport v. Urban Land Co., La. 

App., 169 So. 158. 

Xn Pennsylvania 

(1) Under early statutes a mu¬ 
nicipal claim for paving which had 
not been reduced to Judgment had to 
be revived within a period of five 
years by the Issuance of a writ of 
scire facias.—City of Nanticoke v. 

Grodzickl. 23 Pa.Dlst. & Co. 26, 29 
LuE.Lcg.Reg. 210, 49 York Leg.Reo. 

83—City of Philadelphia v. Deardon, 

18 Pa.Dlat. & Co. 268, 26 Mun.L.R. 

84. 

(2) Under such statutes a sugges¬ 
tion of nonpasntnent and averment of 
default could be used to revive the 
lien only after Judgment had been 
entered.—Borough of Blakely v. Ebn- 
dracski, 44 Pa-Dlst. & Co. 822, 43 
Lack.Jur. 242, 11 Som.Leg.J. 165— 

City of Philadelphia v. Deardon, stt- 
pra. 

(3) Under later statutes the proce¬ 
dure for revival of all tsnpos of mu¬ 
nicipal liens, both before and after 
Judgment, is the same, and the lien 
may be preserved by a suggestion of 
nonpayment and averment of de¬ 
fault.—^Borough of Dickson City v. 

Senkosky, 60 A.2d 54^, 162 Pa,Super. 

612—City of Philadelphia v. Brum- 
mer, 64 Pa.Dl8t. & Co. 688. 

(4) In any event timely and prop¬ 
er revival proceedings of some kind 
must be taken within the statutory 


in the case of an assessment payable in installments 
notwithstanding the tax bill was issued in install¬ 
ments without any request on the part of the prop¬ 
erty owner ;®4 but under other provisions the pe¬ 
riod is not extended unless the property holder made 
a request for installment payments.®® 

Revival or reinstaiement. When a claim is prop¬ 
erly filed and duly revived, it is the lien of the orig¬ 
inal claim which is preserved and not that of an 
intervening judgment which may have been secured 
on it.®® A statute authorizing the reinstatement of 
liens has been held to be restricted to claims which 
have lost their lien at the time when the statute 
takes effect and cannot be extended to claims the 
liens of which are thereafter lost by inaction and 
neglect.®^ 

a Discharge or Extdngaidiment 

(1) In general 

(2) Sale or conveyance of property 

59. Maas.—O'Connell v. Malden 
First Parish, 90 N.B. 580, 204 Mass 
118. 

Cal.—Raisch v. Myers, 167 P. 2 d 
198, 27 Cal.2d 773. 

61. Mo.—City Trust Co. v. Cunning¬ 
ham, App., 7 S.W.2d 466. 
ea. S.CL—CtorpUE Staxia quoted lu 
Johns V. Town of Allendale, 28 S. 
X].2d 633, 634, 204 S.C. 44. 

44 C.J. p 806 note 17. 

I Installments generally see Infra S 
1573. 

63. S.C.—Corpus Jnzls quoted In 
Johns V. Town of Allendale, 28 S. 
B.3d 633, 634, 204 S.C. 44. 

44 C.J. p 805 note 18 . 

6 ft. Mo.—Clay County Bank v 
Health Culture Co., 139 R.W.2d 
1049, 234 Mo.App. 1142—City of 
Kennelt, to Uso of Iloffhian, v. 
Randol, App., 52 S.W.2d 217. 

65. S.C.—Blake v. CJty of Sparfan- 
burg, 194 S.m 124, 186 S.C 398, 114 
A.L.R. 396. 

Poilnre to take either course 
Under ordinance giving properly 
owner the option of paying In full 
within thirty days, or of having such 
assessment divided into Installments, 
and statute providing that lion 
should continue for five years from 
date when final payment was duo, 
life of lien expired five years aflor 
the thirty-day period.—Cleveland v. 
City of Spartanburg, 194 S.W 123, 
186 S.C. 373, followed in Hudgens v. 
City uf Spartanburg, 194 S.I4. 137, 
184 S.a 152. 

66. Pa—^Borough of Dickson City v. 
Senkosky, 60 A.2d 646, 1G2 Pa Su¬ 
per. 612—^Borough of Avalon v. 
Shafer, 100 PaSuper. 62. 

67. Pa—^Petition of Miller, 28 A.2d 
257, 149 PaSuper. 142. 


period or the lien will be lost—St. 
Clair Savings & Trust Co., now for 
Use of Blllhartz, v. Grooschel, 8 A.2d 
466, 137 PaSuper. 1—^Borough of 
Norwood V. Sheldrake, Com PI., 27 
Dcl.Co. 82—^Borough of Olyphant v. 
Murphy, Com.Pl., 48 Lack.Jur. 235, 62 
York Leg.Rec. 15—City of Scranton 
V. Schoenhof, Com.Pl., 47 laclcJur. 
29—City of Scranton v. Barry, Com. 
PI., 44 Laak.Jur. 268^—Ohio Valley 
Trust Co. V. Ciccone, Com.Pl., 89 
Pltt8b.Leg.J. 86, 32 Mun.L.R. 167. 

(6) Where municipal claim bad 
lost lien because not revived within 
five years, voluntary Judgment sub¬ 
sequently entered on lion was void — 
Borough of Avalon v. Shafer, 10 0 Pa 
Super. 62, affirmed 168 A. 687, 302 
Pa 403. 

(6) However, even though a mu¬ 
nicipal lien has been lost because of 
failure to enter Judgment within five 
years after tho issuance of scire 
facias, it may be reinstated by time¬ 
ly proceedings brought under the 
statutes If there has boon no change 
in title.—Borough of Blakely y. Xon- 
dracskl, 44 Pa.Diat. & Co. 323, 43 
Lack.Jur. 242, 11 Som.Leg.J. 165— 
Borough of Norwood v. Denny, Com. 
PI., 28 Del.Co. 446—Borough of 
Charleroi v. Stlger, Com.Pl., 19 
Wash.Co. 78. 

(7) A municipal lien which has 
been lost by the expiration of the 
statutory period cannot be reinstat¬ 
ed where the property has beon 
transferred to a bona fide purchaser 
during the time the lien was lost.— 
City of Scranton v. Barry, Com.Pl., 
44 Lack.Jur. 258—City of Hazleton 
V. Cook, Com.Pl., 34 Luz.L«g.Rog. 
386. 


68. Ill.—^Mecartney 
B. 873, 202 Ill. 61. 


V. People, 66 N. 
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(1) In General 

The lien of an aaaessment fbr a public Improvement 
may be extlngulehed by payment of the asseesment, by a 
release, or, under some circumstances, by a permanent 
destruction, under governmental authority, of the Im¬ 
provement for which It was Imposed. 

The purchaser of a lien may direct its release,®* 
and the lien of one of several tax bills against sep¬ 
arate tracts of land may be released without affect¬ 
ing the others.®* A lien for paving may expire on 
extinguishment of the obligation of the property 
owner by reason of the permanent destruction of 
the paving by governmental authorities with the 
permission of the municipality.^® Since the lien of 
an assessment attaches only to property, as discussed 
supra § 1567, when it is lost as to property, it is not 
operative as to anything.Matters held not to de¬ 
stroy, impair, or abate the lien of an assessment in¬ 
clude the neglect or refusal of the property owner to 
avail himself of a statutory option to have the as¬ 
sessment apportioned into installments the vaca¬ 
tion of a duly dedicated and accepted street,-7® the 
issuance of bonds to represent unpaid assessments 
proceedings in connection with refunding bonds 
purchase of paving coupons by the manager of a 
corporation owning the property ;7® purchase of a 
tax lien on the property failure of the county 
treasurer to sell real estate for delinquent install¬ 
ments of assessments the assignment by the mu¬ 
nicipality of a portion of the assessments without 


compl 3 dng with a statute relating to the transfer of 
general tax liens and the appropriation of the 
lands to which the lien attaches to another public 
use.*® 

Pa 3 nnent by the municipality of bonds issued in 
connection with an improvement ordinarily does not 
extinguish the lien created by an assessment.®^ 
However, relief statutes authorizing counties and 
cities to pay the bonds and cancel taxes and assess¬ 
ments have been held to make improvement assess¬ 
ments levied by the city for the payment of the 
bonds unenforceable on the purchase and cancella¬ 
tion of the bonds by a county.®® 

Payment. The lien is discharged by payment of 
the assessment,®® even though the payment was 
made by a third person through mistake ;®^ but it is 
not discharged by a payment to a person other than 
the one entitled to receive it,®® or by a payment 
credited to other property.®® Ordinarily, the lien is 
not released as to a part of the property by a par¬ 
tial payment ;®7 but under statutes providing for a 
partial redemption plan, the lien may be discharged 
pro tanto on payment of a just proportion of the 
entire amount.®® 

Foreclosure proceedings may bar the lien of an 
assessment where the municipality is made a party 
to the proceedings and fails to set up its claim for 
a lien,®® but not where it is neither a necessary nor 


68. III.—^Bromberir ▼. Kulp, T6 N.B. 
2d 45, 898 Ill. 449. 

69. Mo.—Ross V. Gates, 93 6.W. 866, 
117 Mo.App. 237. 

70. La.—^Town of Wlnnfleld v. 
Thomas, App.. 6 So.2d 687. 

71. Pa.—Philadelphia v. Kelly, 63 
Pa. Super. 133. 

78. Mass.—O'Connell v. Malden 
First Parish, 90 N.B. 680, 204 Mass. 
118. 

Option to pay In Installments gener¬ 
ally see Infra 9 1573. 

73. Pa.—^Philadelphia v. Snedaker, 
69 Pa.Super 118. 

44 C.J. p 805 note 30. 

74. Cal—^Thompson v. Clark, 67 P. 
2d 490. 6 Cal.2d 285. 

75. Okl.—Morris v. Rosecrans, 191 
P.2d 189. 

76. Tez.—^Panhandle Const Co. v. 
Helm, ClvApp., 84 S.W.2d 869. 

77. N.M.—City of Albuquerque v. 
Middle Rio Grande Conservancy 
List. 116 P.2d 66, 45 N M. 813. 

N.T.—^Mount Vernon Trust Co. v. 
Lynn, 5 N.Y.S.2d 156, 167 Mlsc. 
838, affirmed 8 N.T.S.2d 210, 254 
App.Div. 680. 

78l Okl—Settle v. Frakes, 8 P.2d 
768, 166 Old. 68. 


79. Ky.—City of Mlddlesboro v. 
Terrell, 137 S.W.2d 841, 282 Ky. 
18. 

80. Mo.—^Buchanan v. Kansas City, 
106 SW. 531, 208 Mo. 674, 15 L.R. 
A..N.S., 834. 

44 C.J. p 805 note 81. 

81. Cal.—Gustlne City v. Sllvelrai 
154 P.2d 474, 67 Cal.App.2d 403. 

88. Gal.—S. Slwel & Co. v. Los An¬ 
geles County, 1>67 P.2d 177, 27 Cal. 
2d 724, followed in Himes v. Los 
Angeles County, 167 P.2d 189, 27 
Cal.2d 891. 

Beoson for rule 

Relief statutes axe deslgrned to 
remedy the large number of tax de¬ 
linquencies, and for lajid to be sub¬ 
ject to lien of delinquent assess¬ 
ments which could not be removed 
would be contrary to legislative pur¬ 
pose.—S. Slwel & Co. V. Los Angeles 
County, 167 P.2d 177, 27 Cal.2d 724, 
followed in Himes v. Los Angeles 
County, 167 P.2d 189, 27 Cal.2d 891. 

83. Colo.—^Montgomery v. City and 
County of Denver, 80 P.2d 434, 102 
Colo. 427. 

Idaho.—Oregon Short Line R. Co. v. 

Berg, 16 P.2d 373, 62 Idaho 499. 

Ill.—^People V. Btchison, l79 N.B. 
884, 847 IlL 820. 
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Ind.—^Read v. Beczkiewlcz, 18 H-E. 
2d 789, 216 Ind. 365, opinion sup¬ 
plemented 19 N.E.2d 465, 215 Ind. 
366. 

Mont—State ex rel. Griffith v. City 
of Shelby, 87 P.2d 183, 107 Mont. 
671. 

Pa—City of Erie v. Piece of Land, 
162 A. 445, 308 Pa. 454—Slate Col¬ 
lege Borough V. Jones, 16 PeuDlst. 
& Co. 802. 

44 C.J. p 806 note 32. 

84L Ill.—^People v. Etchlson, 179 N. 

E. 884, 347 Ill. 320. 

44 C.J. p 805 note 33. 

85b Ind.—^National Ezch. Bank v. 
Smith, 114 N.E. 881, 63 IndJlpp. 
674. 

88. Mo.—Jaudon v. Lantz, 47 S.W.2d 
188, 226 Mo.App. 764. 

87. Cal.—Williams v. Bergln, 60 P. 

164, 127 Cal. 678. 

44 C.J. p 805 note 35. 

8& Wla—State ex reL Dorst v. 
Sommers, 291 N.W. 523, 234 Wis. 
302. 

89. Ohio.—Hilling v. City of Cincin¬ 
nati, 7 N.E.2d 1, 64 Ohio App. 293 
—Cincinnati v. Lingo, 13 Ohio Cir. 
Ct 884, 7 Ohio Clr.Dec. 866, af¬ 
firmed City of Cincinnati v. Ster- 
rltt, 60 N.B. 1128, 67 Ohio St 664. 
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a proper party and no decree is rendered in its fa¬ 
vor.*# 

(2) Sale or Conveyance of Property 

A sale of the property to satisfy the lien of an assess- 
flnent for a public Improvement eictingulshes the lien; 
but a Judicial sale for other reasons does not always do 
«o. The lien Is not extinguished by an Invalid or private 
sale of the property. 

Sale of the property to which the lien of an as¬ 
sessment for a public improvement attaches for the 
purpose of satisfying^ the lien extinguishes it,®l re- 
^rdless of whether the purchaser of the property 
is a private individual®^ or the municipality itself.®* 
Under some statutes a judicial or officer’s sale to 
satisfy taxes or other liens or claims may extin- 
^ish the lien of the assessment,®^ at least where 
the proceeds of the sale are sufficient to pay the as¬ 
sessment,®® but not where they are insufficient for 


this purpose.®® Under other statutes, while a sale 
or resale of real estate for both delinquent ad va¬ 
lorem taxes and delinquent installments of an as¬ 
sessment for improvements extinguishes the lien of 
the assessment to the amount and extent of the de¬ 
linquent installments for which the sale is made,®^ 
a sale only for ad valorem taxes does not affect an 
existing lien for delinquent installments of an im¬ 
provement assessment.®* In construing a statute 
dealing with the effect of judicial sales on munici¬ 
pal liens, the whole statute must be considered and 
force given, if possible, to all it contains,®® and 
broad language employed in .one part must be re¬ 
stricted by an exception specifically mentioned in 
another part so that the two parts may be consist¬ 
ent.^ 

The lieu is not destroyed or extinguished by an 
invalid® or private* sale of the property, and even 


9a Ohio.—Glaeser ▼. Cincinnati, 13 
Ohio Clr.Ct.,N.S.. 568. 38 Ohio Clr. 
Ct. 474. 

City an party by repzesetntatloa 
Where asaeaament had been cer¬ 
tified to county auditor for collection 
aa required by statute and was In 
process of collection by county treas¬ 
urer when suit to foreclose mort¬ 
gage was brought, and county audi¬ 
tor and county treasurer were made 
parties on allegation that they 
claimed some interest, the city was 
a party by representation and sher- 
IfiE’s deed conveyed title free from 
Its lien, although no issue was raised 
or adjudicated relating to the street 
assessment—^Hilling v. City of Cin¬ 
cinnati. 7 N.B.2d 1, 64 Ohio App. 293. 
9Li U.S.—Dickinson v. Brown-Crum- 
mer Inv. Oo., C.G.A.Okl., 137 F.2d 
616 . 

Okl.—McGrath v. Rauch. 176 P.2d 
324. 198 Okl. 201—^Lemon v. Board 
of Com’rs of Garflold County. 149 
P.2d 258. 194 Okl. 248—Corpus Jiu 
xla quoted la Prince v. Ypsllanti. 
282 I>. 282, 287, 140 Okl. 131. 

Or.—Corpus Jtirls dted la Hughey 
V. Cornell. 3 P.3d 781, 782, 137 Or. 
689. 

44 C.J. p 806 note 38. 

Xden for delinquent lartaUaiont for 
which sale is made Is discharged by 
sale or resale.—^McGrath v. Rauch, 
176 P.Sd 824, 108 Okl. 201—McGrath 
V. Oklahoma City, 9 P.2d 711. 166 Okl. 
34—Criswell v. Hart 8 P.£d 70. 156 
Okl. 169. 

98. 111.—O'Connell v. Ssaford, 99 N. 
B. 886. 266 Ill. 62. 

Okl.—Corpus juris quoted In Prince 
v. Tpsllantl, 282 P. 282. 287. 140 
Okl. 131. 

93, OkL—Coi^iui Juris quoted la 
Prince v. Tpsllantl, 282 P. 282. 287. 
140 Okl. 181. 

44 C.J. p 806 note 40. j 


94. Ind.—^Rosenbloom v. Hutchins. 
55 N.B.2d 816, 222 Ind. 590. 

Iowa.—^Fergason v. Altken, 263 N.W. 
850, 220 Iowa 1164. 

95. Pa—City of New Castle v. 
Whaley’s Heirs. 157 A. 603, 102 Pa 
Super. 492—Lower Merlon Tp. v. 
Manmng, 96 PaSuper. 322. 

44 G.J. p 806 note 41. 

96. Pa—^Borough of McDonald v. 
Davidson. 193 A. 472, 128 Pa Super. 
88—^Lower Morion Tp. v. Manning, 
96 FaSuper. 322—Johnstown v. 
Dlbert 88 PaSuper. 117—City of 
Brie v. Piece of Land, 24th St, 
Com.Pl., 19 Brie Co. 348—^Borough 
V. Mullison. Com.Pl., 34 LuaLog. 
Reg. 216. 

97. U.S.—^Board of Com’rs of Ellis 
County. Okl., v. City of Shattuck, 
Okl., ox rel. Versluls. C.C.AOk1., 
140 F.2d 07—^Bradford v. Schmuck- 
cr. C.C.A.Okl.. 135 F.2d 991. 

Okl.—McGrath v. Itauch. 176 P.3d 
824, 198 Okl. 201—McGrath v. Ok¬ 
lahoma City. 9 P.2d 711, 166 Okl. 
34. 

Usleadlag aotloe 
Notice that realty would be sold 
for delinquent ad valorem taxes, and 
delinquent Installments of street im¬ 
provement assessment which became 
duo In specified year, where in fact 
delinquent Installments of assess¬ 
ment of a dlflloront year were in¬ 
volved, was afllrmativoly misleading 
and resale did not extinguish lion se¬ 
curing respective assessments.— 
Bradford v. Sohmucker, C.C.A.Okl., 
135 F.2d 991. 

9a U.6.-*-Bradford ▼. Schmucker, 
supra 

Okl.—^Boles V. Alkman, 11 P.2d 479, 
167 Okl. 172. 

44 C.J. p 806 note 42, 

XUiproveuents by puzobagerg at tax 



sales, who had made improvements 
thereon, were not in the position of 
“occupying claimants’* entitled to 
hold their im^^rovements free of as- 
sesament liens.—Town of Okeene, 

I Okl.. ex rel Burga3rd v. Eratz, D.C. 
Okl., 46 F.Supp. 629. 

9a Pa—^Dry Dock Series Bldg. 
Ass’n V. Georono, 163 A 382, 106 
PaSuper. 606. 

1. Pa—Dry Dock Series Bldg. Ass'n 
V. Gcoreno. supra 

& U.S.—^Dickinson v. Brown-Crum- 
mer Inv. Co., G.aAOkl., 137 P.2d 
615. 

Ill.—City of Chicago v. Empire Liq¬ 
uidating Corporation. 19 N.B.2d 
676. 370 Ill. 631. 

44 O.J. p 806 note 44. 
laefleotlvu deed lu foreolosuxs 
Where deed Issued pursuant to 
proceeding to foreclose sewer bond 
was inelToctlve to pass full title to 
the property because owner of realty 
was not made a party to proceeding 
and hod no notice thereof, the gran¬ 
tee obtained the assessment lien, rep¬ 
resented by sewer bond, which oon- 
tinued to exist against the realty.— 
DlKlrici Bond Co. v. Pollack, 121 P. 
2d 7, 19 Cal.2a 304. 

a U.S.—city of Winston-Salem v 
Powell Paving Co. of North Caro¬ 
lina, D.C.N.G., 7 F.Supp. 424. 

Cal.—^District Bond Co. v. Pollack, 
121 P.2d 7. 19 Cal.2d 304. 

Ind.—Zllky v. Carter, 81 N.B.3d 697. 
Ky.—^Hari^s v. W. T. Congleton Co., 
66 S.Wj2d 98, 262 Ey. 193. 

Tex.—^Kohfoldt v. City of Denison, 
Civ.App.. 68 S.W.2d 649. 

44 G.J. p 806 note 46. 

Cou'^yaaca of rear port of tract 
abutting on Improvement after au¬ 
thorization of Improvomcnt but be¬ 
fore Issuance of tax bills creating 
lien did not preclude enforcement of 
lien as to part convoyed.—Union Nat. 


Purchasers of property at tax re- 
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a purchase by, or conveyance to, the municipality 
from the owner does not affect the lien, where the 
right to foreclose it is in a bondholder.^ A lien on 
land owned by a county, which land had been ac¬ 
quired by the county through foreclosure of a gen¬ 
eral tax lien and had become subject to the lien dur¬ 
ing the time that the county had title, does not be¬ 
come extinguished on a resale of the land by the 
county.® A loss of part of the property through 
tax sale proceedings has been held not to require a 
ratable reduction of the lien of special paving as¬ 
sessment certificates.® 

Record or notice. It has been held that the rights 
of a purchaser at a sheriff’s sale, as against those 
claiming a lien for improvements, depend on the 
record of liens against the property at the time of 
the sale,7 and that a bona fide purchaser of realty is 
entitled to rely on public records showing that spe¬ 
cial assessment liens against the property have been 
discharged.® It has also been held, however, that 
municipal assessment liens are not contemplated or 
embraced in the recording statutes,® and that one 
who has purchased property between the date of 
the completion of the improvement and the assess¬ 
ment is not protected by the fact that the records 
of the probate office gave no notice of a municipal 
assessment lien;^® and, in a jurisdiction in which 
improvement liens are created by ordinance of rec¬ 
ord in the proceedings of the general council of the 
city wherein the property is located, every pur¬ 
chaser of property abutting the improvement has 
been held charged with notice of the proceedings.^^ 


Under some statutes, a failure to record the prop¬ 
er ordinances or statements within the time pre¬ 
scribed renders the lien subordinate to the rights 
of intervening purchasers,^® although a purchaser 
acquiring the property after the recording takes 
subject to the lien notwithstanding the filing was 
not within the statutory time.1® The purchase of 
the property before the assessment was recorded 
has been held not to preclude the municipality from 
collecting the assessment where the paved road in 
front of the property put the purchaser on inquiry 
as to the plan adopted for financing the improve¬ 
ment and a proper inquiry of the city officials would 
have disclosed the plan as well as the failure of the 
previous owner to pay the assessment.^^ 

d. Waiver 

A munlclpallt/ does not waive an aaaesament llan» 
for a public Improvement by levying a general tax to pay 
Interest on Improvement bonds, by falling to enforce pay¬ 
ment of the assessment, or by not Issuing a warrant for 
Its collection Immediately on a default. 

A city does not waive the lien of an assessment 
for an improvement by levying a general tax to pay 
the interest on bonds for the improvement,^® by 
failing to enforce payment of the assessment,^® or 
by not immediately issuing a warrant for the col¬ 
lection of the assessment at the end of the period in 
which the assessment may be paid by the landown- 
er.i7 It is held that a statutory lien is not waived 
by the failure of a holder of a paving certificate to 
place on record a personal lien on the property.®® 
Where, by reason of the invalidity of the assess^ 


Bank of Springfield v. Mobley, 78 S. 
W.2d 512, 228 Mo.App. 12S6. 
GTaiLtor*B ownerslilp of Iznprovameat 
bond 

A quitclaim deed conveying city 
lots did not extinguish special street 
improvement assessment when gran¬ 
tor owned improvement district bond. 
—MefCord v. Oklahoma City ex rel. 
Simpson. 156 P.2d 628, 195 Okl. 46- 
FnrohaM subject to tax liens 
Assessment lien securing paving 
certificates is superior to title of 
purchaser of property subject to liens 
from trustee in bankruptcy under 
deed reciting that It was free from 
all liens except taxes.—^Evans v- 
Whicker, 90 S.W.2d 554, 126 Tex. 621. 

'4. U.S.—^Meyer v. City of Eufaula, 
C.aAOkl.. 164 F.2d 948. 

Ind.—^Indianapolla v. City Bond Co.. 
84 N.B. 20. 42 IndJiLpp. 470. 

5. Wa^h^Wllson v. City of Aber¬ 
deen, 189 P.2d,686, 18 Wcuih.2d 886 
—Gengl^ y. King County, 121 P. 
2 d 846, 12 Wa8h.2d, 227. 

0. Iowa.—Hawkeye lAtt Ins. Co. v. 
Munn, 272 N.W. 86, 228- Iowa 802. 


7. Pel —St Clair Savings & Trust 
Co. now for Use of Billhartz, v. 
Groeschel, 8 A.'2d 466, 137 Pa.Su- 
per. 1. 

8. Pa—^Bromberg v. Kulp, 76 N.E. 
2d 45. 898 Ill. 449. 

Omission from oertlflcata of taxes 
A municipality may lose its lien 
for special Improvement taxes on 
property where an official of the mu¬ 
nicipality, In compliance wltli a stat¬ 
utory request for a certificate of 
taxes due, furnishes a purchaser of 
the property with a certificate which 
omits special improvement taxes.— 
City and County of Denver v. High¬ 
lander Boy Foundation, 79 F.2d 861, 
102 Colo. 865. 

9. Ala—^Armstrong v. Williamson & 
Wilson, 126 So. 681, 220 Ala 416. 

Uk Ala—Armstrong v. Williamson 
ds Wilson, supra 

11. Ky.—Jackson’s Heirs y. Wilson, 
10 S.W.2d 816, 226 Ky. 2ll. 
PuTohase under oeztlfloate of title 
Purchaser of land under certificate 
of title which did not disclose assess¬ 
ment lien had burden to make his 
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own Investigation e« to existence* 
of any tax or special assessment, 
and was charged with constructl\e 
notice under statute providing for 
recording of assessment in office of 
public official and that from date of 
such recording all persons shall be 
deemed to have notice thereof.— 
Board of Pension Com'rs of City of 
Los Angeles v. Hurlburt, 46 P.2d 212, 
7 Cal.App. 568. 

18. La.—^Alcus V. City of New Or¬ 
leans, App., 187 So. 667—Walker v. 
Spence, 134 So. 271. 16 La.App 
317. 

13^ La.—^Rubensteln v. Lemolne, 
App., 149 So. 155. 

W.Va—City of Beckley v. Wol¬ 
ford, 140 S.E. 844, 104 W.Va 391. 

16k Or.—Colby v. Medford, lO"? P. 
487, 86 Or. 486. 

la Or.—Colby v. Medford, supra 
17. Or.—Klovdahl v. Springfield, 168 
P. 668, 81 Or. 168. 

18L Tex—Uvalde Co. v. Tribble, Civ. 
App., 1292 S.W, '932, error'dismissed 
Tnbble v. Uvalde Co.. Oom.Apjk. 
800 S.W. 83, 
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ment, there is no lien, a waiver of the lien is with¬ 
out effect.^® 

§ 1570. Priorities 

In the absence of constitutional restrictions, assess¬ 
ment liens may be given priority over mortgage or other 
liens or encumbrances against the property, Including 
Hens which are prior In time. The priority of assess¬ 
ment liens as between themselves ordinarily depends on 
the terms of the statutes under which they are created. 

In the absence of constitutional restrictions, the 


legislature may determine the priority to be accord-* 
ed liens for special assessments.^^ A lien on land 
for a public improvement or a special assessment 
levied against it may by statute be made paramount 
to other claims or liens against the property, in¬ 
cluding liens which are prior in time and, where 
a legislative intent to do so is manifest, it will be 
given effect, even though priority is not conferred 
in express terms.22 For example, the lien for a 
public improvement or an assessment may be supe¬ 
rior to a prior mortgage or deed of trust,28 to a 


19. Cal.—^Ralsch v. California Unlv., 
174 P. 943, 37 Cal.App. 697. 

SO. Ga.—Steele ▼. City of Waycroas, 
10 S.EjSd 867, 190 Ga. 816. 

Ind.—Rosen bloom v. Hutchins, 56 N. 
B.2d 315. 222 Ind. 590—Citizens' 
Trust & Savings Bank of South 
Bend v. Fletcher American Co., 
190 N.E. 868v 207 Ind. 328. 99 A.L.R. 
1474, rehearing denied 192 N.E. 451. 
207 Ind. 328, 99 A.L..R. 1476. 
N.M.—City of Albuquerque v. City 
Electric Co., 268 P. 674, 32 N.M. 
401. 

Wyo.—Board of Com'ra of Big Horn 
County V. Bench Canal Drainage 
Dlst., 108 P.2d 690, 56 Wyo. 260. 
Priority as between lien for assess¬ 
ments and lien for municipal taxes 
see infra S 8061. 

8enefl.t Judgments and special tan 
bills 

Under some statutory or charter 
provisions the liens of benefit Judg¬ 
ments and of special tax bills are on 
a parity with each other.—City of St. 
Louis V. Wall, 124 S.W.2d 616. i2S5 
Mo.App. 9—Stlers v. Vrooman, 115 S. 
W.3d 84, 234 Mo.App. 161. 

Bonds and certliLoates of Improve¬ 
ment district 

The lien of bonds Issued by sewer 
Improvement district prior to Issu¬ 
ance of certificates by district to 
carry out purpose for which district 
was organized, and prior to entry 
of money Judgment on certificates, 
was superior to lien of certificates, 
where certificates contained no agroo- 
ment by district to pledge securities 
for their payment.—^Whitaltor & Oo. 
V. Grable. C.C.A.Ark.. 109 F.2d 710. 
Xattaz of law 

Priority of liens securing certifi¬ 
cates Issued for widening and pav¬ 
ing street, whore facts wore undis¬ 
puted. is a matter of law.—^Uvalde 
Const. Co. V. City of Dallas, Tex.Clv. 
App., 99 S.W.2d 644, error refused. 
Pzloxity not established 
An extension of time of unpaid 
assessments and refunding of out¬ 
standing securities of a village Issued 
In anticipation of collection of spe¬ 
cial assessment did not establish lien 
of special assessment os first and pri¬ 
or lien.—^Village of Bellwood v. 
Hunter ft Co., 32 N.E.2d 160, ITTB HI. 


627, certiorari denied Hunter ft Co 

V. Village of Bellwood. 62 S.Ct. 60. 
m U.S. 629, 86 L.Ed. 505. 

21. U.S.—City of Winston-Salem v. 
Powell Paving Co. of North Caro¬ 
lina, D.C.N.C.. 7 F.Supp 424. 

Ala.—^Messer v. City of Birmingham, 
10 So.2d 760. 243 Ala. 520—Griffin 
Lumber Co. v. Neill, i200 So. 41'5. 
240 Ala. 573, 134 A.L.R. 286. 
Fla.—City of Tampa v. Lee, 151 So 
316, 112 Fla. 668—Galley v. Rob¬ 
ertson, 123 So. 692, 98 Flo. 176. 
Ga.—^Paulk v. City of Ocilla. 3 S.E. 

2d 642, 188 Ga. 69. 

Ky.—^W. T. Congleton Co. v. Graft, 
103 S.W.2d 287. 267 Ky. 750. 

La.—State ex rel. Wall v. Coverdalo, 
App., 175 So. 492. 

N.M.—City of Albuquerque v. City 
Electric Co.. 258 P. 574. 32 N.M. 
401. 

N.C.—^Town of Saluda v. Polk Coun¬ 
ty, 176 S.E. 298, 207 NC. 180. 

S,C.—^Town of Cheraw v. Turnage, 
191 S.E. 831, 184 S.C. 76—Beatty v. 
Wlttekomp. I7i2 S.E. 122, 171 S. 
C. 826. 

Tex.—^Nalle v. Eaves. Com .App., 5 S. 
W.2d 600—^Forman v. Barron, Civ. 
App., 120 S.W.2d 827, error refused 
—Corpus Juris cited In Citizens 
Nat, Bank of Waco v. City of Waco, 
Civ.App. 94 S.W.2d 1182, 1184, er¬ 
ror dismissed—^Brandon v. Ander¬ 
son, Civ.App., 30 S.W.2d C7G, af¬ 
firmed Anderson v. Urandon, 47 
S.W.2d 261, 121 Tex. 188. 

W. Va.—^Mortgage Co. of Maryland 
V. Lory. 160 S.B. 1, 110 W.Vn. 530. 

44 O.J. p 806 note 53. 

Fslvate Uens 

Statutory provision that Hon 
should be first Hen was held constru- 
able as giving such Hen priority over 
private Hens and having no reference 
to other liens In favor of public agen¬ 
cy or created for public use.—Thomp¬ 
son V. Clark, 57 P.2d 490. 6 Cal.2d 
285. 

^Vxlox,” within provision of act 
that Hens created under such act 
shall be suporlor to all other liens, 
charges, and encumbrances except 
Hens of prior assessments, means 
first in time of creation, and not 
merely superior In right.—Cullman v. 
Grey, 116 P.2d 460, 18 Calj2d 247. 
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92. S.C.—Beatty v. Wittekamp, 172 
S.E. 122, 171 S.G. 826. 

S.D—State v. Day County, 266 N.W. 
726. 64 S.D. 870. 

Tex.—Citizens Nat. Bank of Waco 
V. City of Waco. Clv.App., 94 S.W. 
2d 1182, error dismissed. 

44 G.J. p 806 note 65. 

93. Ala.—Griffin Lumber Co. v. Neill, 
200 So. 416, 240 Ala. 573, 134 A. 
L.R. 286—U. S. Bond & Mortgage 
Co. v. City of Birmingham, 168 So. 
751, 229 Ala. 63G. 

Ariz.—Maricopa County v. City of 
Phcenlx, 98 P.2d 469, 55 Arlz. 62 
Cal.—San Mateo County Bank v. Du- 
pret, 12 P.2d 669. 124 Gal.App. 395. 
Fla.—Galley v. Robertson, 123 So. 
692, 98 Fla. 176. 

Ga.—^Bank of Tupelo v. Collier, 14 S. 
E.2d 69, 191 Ga. 852-City ot 
Brunswick v. Gordon Realty Co.. 
136 S.E. 898, 163 Ga. 636. 

Idaho.—Bosworth v. Anderson, 280 P 
227. 47 Idaho 697, 05 A.L.R. 1372. 
Ky.—Lilly v. City of Irvine, 26 S.W. 

2d 666,1233 Ky. 528. 

Mont.—Corpus Juris died in Toole 
County Irr. Dlst. v. State, 67 P.2d 
989, 991, 104 Mont 420. 

N.M.—City of Albuquerque v. City 
Electric Co.. 258 P. 674, 32 N.M. 
401. 

N.Y.—Security Building ft Loan 
Ass’n V. City of Oswego. 18 N.T.S. 
2d 611, 269 App.Div. 42. affirmed Se¬ 
curity Building & Loan Ass’n v. 
Carey, 36 N.B.2a 690. 386 N.T. 646. 
N.C.—Town of Saluda v. Polk Coun¬ 
ty, 176 S.E. 298, 207 N.C. 180. 
Ohio.—Golllster v. Kovaada, 199 N.E. 

477, 51 Ohio App. 43. 

Pa.—City of Johnstown v. Dlbert, 
88 Pa. Super. 117—National-Dime 
Bank v. Eltrlngham, Oom.Pl., 29 
Mun.L.R. 198, 13 Northumb.Log.J. 
264. 

S.C.—^Beatty v. Wittekamp, 172 S.E. 
123, 171 S.C. 326. 

Tex.—^Nalle v. Ekives, Com.App., 5 
S.W.2d 500—Cuchla v. Hobert, Civ. 
App., 183 S.W.2d 140—Glenn v. 
Panhandle Const Co., Civ.App., 110 
S.W.2d 1217—Citizens Nat Bank of 
Waco V. City ol Waco, GIvAlPp., 
94 S.W.2d 1182, error dismissed— 
Equitable Building ft Loan Aas'n 
V. Panhandle Const Co., ClvApp,, 
80, S.W.2d 779, error dismissed— 
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judgment lien,®^ or to a vendor’s lien.25 The fore¬ 
going rules apply to a mortgage lien coming into 
existence before the making of the improvement but 
after the enactment of the statute providing for the 
assessment lien;^^ and, conversely, in the absence 
of a legislative intent to give the statute a retroac¬ 
tive operation, they do not apply to a judgment^^ 
or a mortgagees Hen created before the enactment 
of the statute conferring the assessment lien. The 
lien of a special assessment, as far as concerns its 
right to priority over other liens, relates to the date 
on which it was acquired rather than the date on 
which it matures for payment.^® 

It is generally considered that assessments levied 
on land which is already subject to a mortgage do 
not displace or outrank the lien of the mortgage in 
the absence of a legislative declaration that they 


shall constitute a paramount lien.80 However, there 
is authority to the effect that a paving lien, when 
properly assessed, is superior to an outstanding con¬ 
tract lien on the improved property even in the ab¬ 
sence of a charter or statutory provision so declar¬ 
ing.^^ An assessment lien is not superior to a 
mortgage to an officer of a court of equity by 
whidi the property has been brought within the cus¬ 
tody of the law;®2 nor is the property of the state 
subject to a charter provision making assessments 
for city improvements a lien prior to any mortgage 
or encumbrance on the land.^^ 

The priority which an improvement lien might 
otherwise have had over a mortgage or deed of 
trust may be lost by a failure to take proper steps 
to perfect or preserve rights under the lien.®^ Thus, 
under some statutes, if the ordinance accepting the 


Thurber Brick Co. v. Cox, Clv.App.. 
80 S.W.2(1 485, error refused—Tlpps 
V. Fuller Const. Co., Civ.App., 65 
S.W.2d 1066—National, Loan & Inv. 
Co. V. L. W. Pelpbrey & Co., Civ. 
App., 89 S.W.2d 926—L K Whlt- 
bam & Go. V. Schuls, Clv.App., 14 
S.W.2d 881, modified on other 
grounds Schulz v. L. E. Wliltham & 
Co., 27 S.W.2d 1093, 119 Tex. 211 
—^Farmers' State Bank of Burk- 
bumett V. McReynolds, Clv.App.f 
1 S.Wj2d 822. 

44 C.J. p 806 note 66—41 CJ. p 628 
note 76. 

Ximitatlon of pziotlty to speoULo par- 
oei 

Municipality was held not entitled 
to have local improvement taxes paid 
in preference to prior mortgage lien 
except as to specific parcel against 
which taxes were assessed.—Irving 
Trust Co. V. Syracuse, L. & N. R- 
Co., 271 N.Y.S. 748. 151 Mlsc. 878. 
Attorney’s fees 

Although paving lien against prop¬ 
erty was superior to lien of outstand¬ 
ing trust deed, any lien as to attor¬ 
ney's fees to which contractor might 
be entitled in suit on assessment cer¬ 
tificate by virtue of mechanic's lien 
contract on property In its fhvor 
would be subsequent to lien of trust 
deed.—Citizens Nat. Bank of Waco 
V. City of Wi^, Tez.Civ.App., 94 
S.W.2d 1182, en^r dismissed. 

Agreement for deferred payments 
Where paving ordinance permitted 
property owners to arrange with con¬ 
tractor for payment of improvement 
on deferred payment plan, paving 
lien had priority over deed of trust 
lien although ordinance allegedly did 
not expressly provide os to th^ num¬ 
ber of deferred payments to be con¬ 
tracted for by property owner and 
the amounts and times of payment. 
—Cuchla V. Hebert, Tex.Clv.App., 133 
S.W.2d 140. 


24. U.S.—^Freeman Furniture Facto¬ 
ries V. Bowlds, CCJLEy., 136 F.2d 
136. 

Tex.—^Panhandle Const. Co. v. Helm, 
Civ.App., 84 S.W.2d 869. 

44 C.J. p 806 note 57. 

25. Tex.—Currie v. Burgess, 120 S. 
W.2d 788, 132 Tex 104, answers to 
certified questions conformed to, 
Civ.App., 128 S.W.2d 440—Nalle V. 
Eaves, Com.App., 5 S.Wj2d 600— 
Broussard v. Uvalde Rock Asphalt 
Co., Clv.App., 149 S.W.2d 972, error 
dibmlssed, judgment correct—^For¬ 
man V. Barron, Civ.App., 120 S.W. 
2d 827, error refused—Special As¬ 
sessment Securities Corporation v. 
Brown, Civ.App., 106 S.W.2d 640, 
error dismissed—Graham v. Letot, 
Civ.App., 108* S.W.2d 1031, error 
dismissed—Kohfeldt v. City of 
Denison, Civ.App., 68 S.W.dd 649— 
Tlpps V. Fuller Const. Co., Clv.App., 
66 S.W.2d 1056. 

Acquisition of title by holder of ven. 
dor's lien 

Holder of vendor's lien who was 
charged with notice of creation of su¬ 
perior paving lien and did not con¬ 
test proceeding as provided In city 
charter did not, on acquiring title by 
foreclosure of his own lien, hold ad¬ 
versely to the superior lien but held 
naked superior title in trust for the 
benefit of the owner of the parar 
mount lien.—Grediam v. Letot, Tex 
Civ App., 108 S.W.2d 1031, error dis¬ 
missed. 

26. Fla.—Lybass v. Ft Myers, 47 
So. 346, 66 Fla. 817. 

Ey.—^Dressman v. Farmers’, etc., Nat 
Bank. 88 S.W. 1062, 100 Ky. 671, 
18 Ey.L. 1018, 36 L.R.A. 121. 

27. Pa.—Oil City Bldg. & Loan Ass’n 
V. Shanfelter, 29 Pa.Super. 261. 


Pa. 466—^Martin ▼. Greenwood, 127 
Pa.Super. 246. 

29. Fla.—State Adjustment Co. v 
Winslow, 154 So. 325, 114 Fla. 609. 

30l Pa.—Appeal of Pittsburgh, 40 
Pa. 455. 

41 aj. p 623 note 78. 

EkPeiuie of removlBg street rail¬ 
way’s tracks from street after rail¬ 
way's abandonment of operations 
cannot be given preference over 
mortgage or secured bondholders of 
railway, “current debt fund rule” 
being inapplicable.—^Village of Still¬ 
water V. Hudson Valley Ry. Co., 174 
N.E. 806, 265 N.Y. 144. 

31. Tex—Citizens Nat Bonk of Wa¬ 
co V. City of Waco, CJv.App., 94 
S.W.2d 1182, error dismissed! 

32. N.J.—Jersey City v. Foster, ffZ 
N.J.Eq. 825. 

41 C.J. p 628 note 75 [c]. 

33. N.J.—^Public Schools v. Shot- 
well, 16 A. 808, 46 N.J.Eq. 106. 

34w Pa.—Coraopolls Home Building 
A Loan Ass’n v. McCabe, 27 A.2d 
493, 149 Pa.Super. 313—Ohio Valley 
Trust Co. V. Giccone. Com.Pl., 89 
Pltt8b.Leg.J. 86, 82 Mun.L.R. 167. 
Tex.—^Myrick v. Central Texes Secur¬ 
ities Corporation, Civ.App., 132 S. 
W.2d 687—L,. B. Whltham & Co. v. 
Schulz. CivAipp., 14 S.Wj2d 881, 
modified on other grounds Schulz 
V. L. E. Whltham A Co., 27 S.W. 
2d 1093, 119 Tex. 211. 

Perfecting and filing lien see supra 
I 1566. 

XTotlee of unrecorded Ilea 
Work being done on street at time 
of assignment was circumstanoo 
which court could consider on issue 
of notice to assignee of mortgage of 
prior unrecorded paving lien.—^Equi¬ 
table Building A Loan Ass'n v. Pan¬ 
handle Const. Co., TexClv.App., 89 
S.W.2d 779, error dismissed. 


S& Pa.—Appeal of Pittsburgh, 40 
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work and levying the assessment is not recorded 
within a specified time from the enactment of the 
ordinance, the effect is to create a lien only from 
the date of the recording,or a lien superior in 
rank to,88 but only to,37 mortgages or liens subse¬ 
quently recorded, and inferior to the rights of third 
persons who previously acquired an interest in the 
property,®® such as prior encumbrancers.®® Fail¬ 
ure to notify the mortgagee has been held not to 
defeat the priority of the lien of an assessment un¬ 
der a statute providing for notice only to the owner 
of the property.*® 

Liens of state, county, or contractor with state. 
In the absence of a statute providing otherwise, as¬ 
sessment liens are subject to any and all liens or 
claims whatsoever which the state might have 


against the property.*^ A statutory exception of 
state and county tax liens from the priority other¬ 
wise given to assessment liens does not apply to a 
lien in favor of a county,*® or a contractor with the 
state,*® other than for taxes. 

Other assessment liens. The priority of one as¬ 
sessment lien with respect to another depends pri¬ 
marily on the terms of the statutes,** although the 
special benefit theory under which special assess¬ 
ments are charged on the property must also be 
considered.*® Equitable principles are sometimes 
applied in the adjustment of the conflicting claims 
of street assessment lienholders.** In some juris¬ 
dictions it is a rule that, in the case of two or more 
assessment liens for different improvements, the 
latest in point of time is paramount,*7 but in other 


35. La.—Oonservatlve Homeatead 
Ass’n V. Ullrich. 162 So. 628. 18^ 
La. 806—Cook v. Lemoine. 152 So. 
680. 178 La. 1014—Lemoine v. Whe- 
leas Inv, Co.. App.. 160 So. 484. 
33. La.—Cook V. Lemoine. 1€2 So. 
680. 178 La. 1014. 

37. La.—Cook v. Lemoine, supra— 
Carr v. Eby, App., 177 So. 4’65. 

38. La.—^Alcus V. City of New Or¬ 
leans. App.. 187 So. 667. 

39. Lia.—^Lemoine v. City of Shreve¬ 
port, 166 So. 873, 184 La. 221— 
Conservative Homestead Ass'n v. 
Ullrich. 162 So. 628. 18.2 La. 806— 
Alcus V. Parkslde Kealty Co., 160 
So. 409, 181 La. 773—^Dixle Tnv. Co. 

V. Player. 152 So. 688. 178 La. 1010 
—Conservative Homestead Ass’n v. 
Guffllelmo. 161 So. 899. 178 La. 4'7l 
—^Alcus V. City of New Orleans, 
App., 187 So. 667—Carr v. Eby, 
App., 177 So. 466—Walker v. 
Qeorsre. App., 146 So. 347. 

Bona flde mortfirog’ee | 

Evidence showed that mortgaffeo 
making loan between time of com¬ 
pletion of paving and recording of 
statement of assossmonts was bona 
flde third party, without knowledge 
that paving was not paid for.—Con¬ 
servative Homestead Ass'n v. Gug- 
lielmo, App., 148 So, 737, affirmed 161 
So. 899. 178 La. 471. 

4flL Ohio.—Oolllster v. Eovanda, 199 
N.E. 477. 61 Ohio App. 4i8. 

4L Ala.—OovpTUi Juris a.noted In 
Pownlng V. City of RusseUville, 3 
So.2d 34. 88. 241 Ala. 494. 

44 CJ. p 896 note 64. 

eSL Miss.—^Pascagoula v. Valverde. 

103 So. 198, 188 Miss. 899. 

44 C.J. p 806 note 67. 

43. Wash.—Seattle v. Algar, 210 P. 

664. 122 Wash. 367. 

44 CJ. p 807 note 68. 

46 . Ark.—Sanders y. Mhoon. 317 S. 

W. 2d 849. 


Cal.—Thompson v. Clark. 67 P.*d 
490. 6 Cal.2d 286. 

N.M.—City of Albuquerque v. Mid¬ 
dle Rio Grande Conservancy Dlst.. 
115 P.2d 66, 45 N.M. 313. 

Paving liens sopezlor to sewer liens 
Under some statutes liens for de¬ 
linquent paving assessments are su¬ 
perior to Hens for delinquent sewer 
assessments and are entitled to be 
satisfied first out of proceeds of 
resale of lots for delinquent install¬ 
ments of both special assessmenta 
—Warner v. Day, 170 P.2d i346. 197 
Okl. 319. 

Procednxai statute inapplicable 
Statute empowering court to soil 
property on application of munici¬ 
pality. having levied a special assess¬ 
ment Hen thereon. Is a procedural 
statute and creates no priority of 
Hen.—City of Albuquerque v. Middle 
Rio Grande Conservancy Dlst., 116 
P.2d 66. 45 N.M. 313. 

45. Wyo.—Willard v. Morton. 69 P. 
2d 338, 60 Wyo. 72. 

46L Cal.—^Roisch V. Myers. 167 P.2d 
198, 27 Cal.2d 773. 

47. Mo.—Dickey v. Andover Inv. Co., 
App.. 46 S.W.2d 1086—McGrew v. 
Carr. 21 S.W.2d 640. 323 MoApp. 
1331. 

44 C.J. p SO*? note 69. 

Xn Callfonda 

(1) The rule obtains that, in the 
absence of any statute establishing 
a rule of priority, cusscssment liens 
are ranked In the Inverse order of 
their creation, the last in point of 
time being superior in rank and first 
in priority.—^Ralsch v. Myers, 167 P. 
2d 198, 27 Cal.2d 773—Cullinan v. 
Grey. 116 Pj2d 460, 18 Cal.2d 247— 
Balaam v. Pacific States Savings & 
Loan Co.. 28 P.2d 1053. 219 Cal. 612 
—Diehl V. Hanrahan. l&B P.2d 863. 
68 CaI.App.2d 32—44 C.J. p 807 note 
69. 

(4) In the case of successive is¬ 
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sues of bonds under the Street Im¬ 
provement Act of 1911, the Hens se¬ 
curing the bonds issued last in time 
have priority over the Hens securing 
the bonds issued earlier.—Conley v. 
Hawley. 88 P.2d 408. 2 Cal.2d 23— 
Balaam v. Pacific States Savings & 
Loan Co.. 28 P.i2d 1068. 210 Cal. 612. 

(3) However, by virtue of the 1927 
amendment to Improvement Act of 
1911 S 28. a prior Issue of bonds un¬ 
der Street Improvement Bond Act 
of 1915 was held to have priority 
over bonds of subsequent issue under 
Street Improvement Bond Act of 
1911.—^Thompson v. Clark. 57 P.2d 
490. 6 Cal.2d 286. 

(4) The provision of the Street 
Opening Bond Act of 1911 that liens 
created under such act shall be su¬ 
perior to all other Hons, charges, 
and encumbrances, except Hens of 
prior assessments, makes Hens prior 
in time superior.—Gulllnan v. Grey, 
supra. 

(6) The superiority given to prior 
Hens by the Street Opening Bond 
Act of 1911 is not limited to prior 
assessment Hens arising under the 
Street Opening Act of 1903, the 
Street Improvement Act of 1909, and 
the Park Act of 1909.—Gulllnan v. 
Grey, supra. 

(6) Thus Hens created In 1926 and 
1928 under the Improvement Act of 
1911 are superior to bonds and Hens 
created in 1929 under the Street 
Opening Bond Act of 1911.—Cullinan 
V. Grey, supra. 

(7) Section of city ordinance pro¬ 
viding that Hen first in time shall 
have priority over all special assess¬ 
ments thereafter created was hold 
to have no application to liens cxe- 
ated under section which provided 
for payment of assessments for 
street Improvemonts In Installments 
under conditions of a bond as solo 
measure of obligations of property 
owners.—Diehl ▼. Hanrahan. supra. 
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jurisdictions this role docs not obtain,and it is 
held either that the liens are on a parity*® or that 
the earliest in point of time has precedence.®® 
Homestead property. Under some statutes a ven¬ 
dor’s lien®i or a deed of trust®® on homestead prop¬ 
erty is superior to a subsequent lien for paving, 
whether the lien for paving is asserted by reason of 
voluntary contract or by reason of an assessment 
made by the authority of the municipality. 

§ 1571. Evidence 

Under soma statutes there Is no presumption In favor 
of the existence of the lien except as compliance with the 
statutes Is proved, and the burden of proving that the 
lien exists Is on the party who so asserts. 


Where no oflScial is required to comply, at any- 
specified time, with a statute prescribing the steps 
necessary to render a special assessment a lien^ 
there is no room for any presumption in favor of 
the existence of the lien,®® except as compliance 
with the statute is proved,®* and the burden of prov¬ 
ing the existence of the lien rests on the party who 
claims that it exists.®® “Evidence” of a paving- 
lien, within the meaning of a statute providing for 
the prescription of paving liens after a specified pe¬ 
riod of time from the date of the certificates or 
other evidences of them, is the timely recordation of 
the assessment ordinance in the mortgage records 
of the parish where the property lies.®® 


26. Payment qb Subbendeb ov Pbopebit and Disposition op Pboceeds 


§ 1572. Payment or Surrender of Property 

a. In general 

b. Medium of payment 
c Extension of time 

a. Li General 

Asceisments must be paid In the time and manner 
prescribed by statute or ordinance, and the legislative 


discretion In this respect will not be Judicially reviewed* 
unless manifestly abused. 

The time®7 and manner®® of payment of assess¬ 
ments may be prescribed by legislative enactment, 
and the discretion of the legislature in making such 
provisions will not be reviewed by the courts except 
on a showing of manifest abuse.®® If not made by 
statute, piovision as to these matters may be made 


48 . W.Va.—Herbert C. Heller & Co. 
V. Duncan, 159 S.B. 6®, 110 W.Va. 
828. 

Wyo.—Oozpni Xorls viotad In Wil¬ 
lard V. Morton, 59 F.2d 388, 840, 50 
Wyo. 72- 

44 G.J. p 807 note 70. 

49. Ind.—Citizens’ Trust & Savings 
Bank of South Bend v. Fletcher 
American Go., 192 N.B. 451, 207 
Ind. 328. 99 A.L.R. 1476. 

La.—Central Sav. Bank & Trust Co. 
V. Tucker, 161 So. 759, 18i2 La. 
289. 

Tex.—^Powell v. City of Amarillo, 98 
S.W.2d 144, 127 Tez. 294—Special 
Assessment Securities Corporation 
V. Brown, Clv.App., 106 S.W.2d 340, 
error dlsmlsssed—^Uvalde Const. 
Co. y. City of Dallas, Civ.App., 89 
S.W.Sd 644, error refused. 

Wyo.—Corpus JPurls guoted In Wil¬ 
lard V. Morton, 69 P.2d 338, 340. 
50 Wyo. 72. 

44 C.J. p 807 note 71. 

Time of recording* of ordinanoes 
Pavement liens arismg from pav¬ 
ing at different times of two streets 
adjacent to comer lot were held to 
he equal In rank, notwithstanding or¬ 
dinance levying assessment for pav¬ 
ing of one street was recorded at 
date subsequent to recording of or¬ 
dinance levying assessment for pav¬ 
ing of the other street, where each 
ordinance was recorded within time 
prescribed by statute.—Central 8av. 
Bank & Trust Co. v. Tucker, 161 So. 


759, 182 La. 289, answers conformed 
to. App., 161 So. 780. 
sa Ky.—Crumley, Jones & Crumley 
Go. V. Hermann, 60 S.W.2d 618, 249 
Ky. 300. 

N.M.—City of Albuquerque v. Middle 
Rio Grande Conservancy Dlst., 115 
P.2d 66. 45 N.M. 813. 

W.Va.—^Mortgage Co. of Mcuryland v. 
Lory. 164 S.B. 665. 112 W.Va. 475 
—^Herbert C. Heller & Co. v. Dun¬ 
can, 159 S.R 52, 110 W.Va. 628. 

44 C.J. p 807 note 7t2. 

51. Tex.—Texas Bitullthic Co. v. 
Warwick, Com.App., 293 S.W. 160 
—State Trust Company v. Morri¬ 
son, Com.App., 282 S.W. 214— 
Broussard v. Uvalde Rock Asphalt 
Co., Civ.App., 149 S.W.2d 972, er¬ 
ror dismissed Judgment correct— 
Continental Inv. Co. v. Schmelch, 
Civ.App., 146 S.W.2d 219, error re¬ 
fused—Texas Bitullthic Go. v. 

! Moore, Cly.App., 102 S.W.2d 439. 
error dismissed—^Uvalde Rock As¬ 
phalt Co. v. Warren, Civ.App., 69 
S.W.2d 272, affirmed 91 S.W.2d 821. 
127 Tex. 187, 104 A.L.R. 1043. 

58. Tez.—Continental Inv. Co. v. Bo- 
denheimer, Civ.App., 102 S.W.2d 
804. 

63. Iowa.—HAlvorson v. Mullln, 156 
N.W. 289. 161 N.W. 809. 179 Iowa 
293. 

5A Iowa.—^Halvorson v. Mullln. su¬ 
pra. 

55. Iowa.—Halvorson v. Mullln, su¬ 
pra. 


68L La.—^Town of Wlnnfleld v. Jack- 
son, App., 10 So.2d 655. 

57. N.T.—Tibblts V. City of Utica. 
252 N.Y.S. 218, 140 Mlsc. 900, af¬ 
firmed 267 N.Y.S. 883, 235 App.Dlv. 
883. 

Tez.—^Mercantile Nat. Bank at Dal¬ 
las V. Chanowsky, Civ.App., 89 S. 
W.2d 1068. 

‘‘FlJial asssssment,’* within statute 
authorizing municipal council to 
provide for payment of assessment 
for local Improvement within speci¬ 
fied time after final assessment, 
means council’s act In fixing amount 
of assessment by order or resolution. 
—^Mott V. Helmes, 20 So.2d 461, 246 
Ala. 331. 

53. Ky.—City of Dawson Springs v. 
Hamby, 117 S.W.2d 204, 1273 Ky. 
523—Carey-Reed Co. y. Sisco, 64 
S.W.2d 430, 251 Ky. 22. 

Ohio.—State y. Cooper, 178 N.E. T26, 
123 Ohio St. 23. 

Oompansatloii for mortgiaged laud 
taken' by 01*17 

Mortgagee purchasing property on 
foreclosure wcus held not entitled to 
have amounts recovered as compen¬ 
sation for mortgaged land taken by 
city applied to payment of munici¬ 
pal Improvement assessments on 
mortgELged property.—City of Bir¬ 
mingham y. Smyer, 160 So. 764, 280 
Ala. 284. 

59. Or.—Ladd v. Gambell, 69 P. 118, 
85 Or. 893. 
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in the assessment or improvement ordinance.®0 The 
city is estopped to assert that a payment was invalid 
where it was made according to the directions of 
the proper authorities.®^ A warrant need not be is¬ 
sued against a property owner who offers to and 
does pay the amount due.®* Where the landowner 
does not admit that anything is due for a street im¬ 
provement, the court cannot enter a decree that an 
admitted portion of the claim be paid to claimant or 
into court on claimant’s refusal to accept it.®* The 
pa 3 mient of a special assessment does not give the 
person paying a special property right in the 
street.®^ 

Before or after completion of work. Under some 
statutes an assessment becomes due within a speci¬ 
fied number of days after the completion of the 
work by the contractor and its acceptance by the 
municipality.®® Where a statute provides for the 
approval, by the court confirming the assessment, 
of a certificate of the completion of the improve¬ 
ment, a property owner cannot be compelled to pay 
his assessment before the certificate is approved by 
the court®® 

Certification to county officer. Where an assess¬ 
ment is certified to a county officer for collection as 
other taxes are collected, the certification is for the 
year in which it could legally be made,®^ and the 
assessment does not become due and payable until 
the taxes for the year for which the certification 
was made become due and payable.®® However, the 
property owner has a right to pay the assessment 
directly to the city at any time before it is certified 
to a county officer.®® The sale of the property as 

80. U.S.^—City of Oronffoburer v. 

Southern Ry. Co., D.C.S.C., 65 F. 

Supp. 167. 

La.—Cart v. City of Jennlnga. SS So. 

2d 39, 210 La. 748. 

44 O.J. p 807 note 79. 

New aseesemaat after payment of old 

Property owners could not avoid 
liability for assessment on srround 
that they had paid all assessments 
duo under former assessment which 
had been rejected by the city council 
and had never become operative.-^ 

Beloale v. Street Imp. Dlst. No. 2 
of Walnut Ridsre, 159 S.Wdd 451, 203 
Ark. 899. 

6L Pa.—City V. Gabell, 10 Pa.Diat. 

626. 

44 CLL p 807 note 81. 

Bepresentatiou not made by stato^ 
tory o<dleotor 

City treasurer's written representa¬ 
tions that certain property was lia¬ 
ble to no special assessments did not 
defeat city's rlsrlit to collect assoss- 
mSnts, where he was not then statu¬ 
tory collector.—^Kitsap County School 


delinquent by the coun^ treasurer to the county and 
the issuance of a certificate to the county do not 
constitute payment of the assessment.^® 

Discount. A contractor to whom tax bills have 
been issued may, after completion of the work, al¬ 
low a small discount to a property owner on pay¬ 
ment of his bill,'^^ where the discount is not allowed 
in pursuance of any agreement entered into prior to 
the letting of the contract,^* or for any unfair or 
improper purpose,7® and it cannot affect or injure 
other property owners.'^® 

Assessment on county property. Where a mu¬ 
nicipal assessment is levied on the property of a 
county, it is the duty of the county commissioners 
to provide for its payment.^® Except that it is per- 
sonaH® and not merely a charge against the prop- 
erty,*^^ the liability to pay the amount of the assess¬ 
ment as it becomes due under the tax laws is the 
same on the part of the county as on the part of a 
private owncr.^® 

Subrogcaion. A person who has paid an assess¬ 
ment on the property of another is sometimes held 
to be entitled to be subrogated to the rights and lien 
of the municipality or contractor,*^® there being 
nothing in the nature of a lien for a municipal as¬ 
sessment to prevent the application of the equitable 
doctrine of subrogation when justice demands it;®® 
but, of course, a person paying the assessment can¬ 
not acquire by subrogation any greater rights than 
the municipality possessed.®^ The mere fact that 
a landowner has used the proceeds of a loan to pay 
an assessment docs not of itself entitle the lender 

72. Mo.—Kurtz v. Knapp, supra, 

73. Mo.—Kurtz V. Knapp, supra. 

74. Mo.—^Kurtz V. Knapp, supra. 

75. Kan.—St. John v. Stafford Coun¬ 
ty. 205 P. 1083, 111 Kan. 138. 

78. Kan.—St. John v. Stafford Coun¬ 
ty, supra. 

77. Kan.—St John v. Stafford Coun¬ 
ty, supra. 

78. Kan.—iSt. John v. Stafford Coun¬ 
ty, supra. 

79. Miss.—Atlantic Life Ins. Go. v. 
Klotz, 181 So. 519, 182 Miss. 243. 

Pa.—City of Philadolphla v. Kauff- 
mann, 171 A. 88, 113 Pa,Super. 1. 

44 C.J. p 808 note 2. 

80. N.T.—Title Ouarontoc, etc., Co. 
V. Haven, 89 N.K. 1082, 1083. 196 
N.T. 487, 25 L.R.A..N.S,, 1308. 17 
Ann.Ca8. 1131. 

81. Wash.—Childs v. Smith, 99 l\ 
304, 51 Wash. 467, 130 Am.S.U. 
1107, 107 P. 1053, 58 Wash. 148. 


List. Na 100 V. City of Bremerton, 8 
P.2d 417, 166 Wash. 661. 

82. Ky.—City of Somerset v. Gardi¬ 
ner, 15 S.W.2d 308, 228 Ky. 612. 

83. Pa.—State CoUesre Boroug'h v. 
Jones, 16 Po-Dlst. & Co. 302. 

84. U.S.—Campbell v. City of Chl- 
casro, C.C.A.I11., 119 F.2d 1014. 

Ill.—Chlcagro V. Union Buildincr Ass'n, 
102 IlL 379, 40 Am.R. 598. 

86. La.—C. J. Bevllle Lumber Co. v. 
Pucheau, 3 La.App. 629. 

66. Ill.—White V. Ottawa, 149 N.B. 
621, 318 111. 468. 

87. Ohio.—Columbia Land, etc., Co. 
V. McKnight, 17 Ohio App. 187. 

88. Ohio.—Columbia Land, etc., Co. 
V. McKnlght supra. 

63. Iowa.—^Hubbell v. Hammill, 176 
N.W. 41. 187 Iowa 1088. 

TO, Wis.—Superior v. Lake Superior 
Terminal, etc., R. Co., 140 N.W. 26. 
162 Wts. 389. 

71. Mo.—^Kurtz v. Knapp, 106 S.W. 
587, 127 Mo.App. 608. 
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to be subrogated to the party in whose favor the 
assessment was levied.^ 


h. Medium of Payment 

Assessments ordinarily are payable In cash; but pro¬ 
vision may be made for their payment by means of bonds 
or vouchersi or by a conveyance of property. 

In the absence of provision to the contrary, as¬ 
sessments are payable in cash.*® Provision may be 
made, however, for the payment of assessments by 
bonds or vouchers.®* Payment of a special assess¬ 
ment by check which is accepted by the proper offi¬ 
cer and paid when presented is a valid payment as 
of the date on which the check was given;®® but 
a note given in payment of the amount of an as¬ 
sessment erroneously computed does not constitute 
an accord and satisfaction of the entire amount as¬ 
sessed.®® 

Acceptance or surrender of property. A mu- 

82. Ind.— Naab. v. Taylor, 83 Ind. 

347. 

83. Ala.—^Howard v. State, 146 So. 

414, 226 Ala. 215, followed In State 
ex rel. Lindsey v. Howard, 149 So. 

252. 227 Ala. 208. 

Credit on oertlfloate of Indebtednasa 
An agreement by board of com¬ 
missioners of Improvement district 
with a contractor, who had made 
certain improvements for district, 
that contractor's obligations to dis¬ 
trict for betterments would be cred¬ 
ited on a certificate of indebtedness 
given to contractor by district as 
final payment for the Improvements, 

If made, was held invalid as violative 
of public policy.—Street Improve¬ 
ment Dist. No. 118 of City of Hot 
Springs V. Mooney, 168 S.W.2d 661, 

203 Ark. 745. 

Child basis 

Where by statute taxes and public 
dues are collectable in coin, a levy 
of assessment on a gold basis is au¬ 
thorized.—^Beaudry v. Valdez, 82 Cal. 

269. 

84. Ill.—^Friedman v. City of Chi¬ 
cago, 30 NEj2d 36, 374 Ill. 646. 

Ind.—Center v. State ex rel. Berezner, 

8 N.K2d 75, 211 Ind. 659. 

Word "dns,” in statute permitting 
holders of street Improvement bonds 
to pay assessment or Installment 
thereof with bonds falling due In 
same year as Installment falls due, 
was used in the sense of matured.— 

Conter v. State ex rel. Berezner, su¬ 
pra. 

Pnxbliase of bonds at dlsoonnt by 
third persons 

(1) Statute reaulrlng city to ac¬ 
cept bonds and Interest coupons at 
par in payment of Improvement liens 
did not contemplate assignment of 
such liens for such bonds and cou- 


nicipal improvement district has power, under some 
statutes, to accept a voluntary conveyance from a 
property owner in satisfaction of delinquent tax- 
es.®7 A person who is not an abutting property 
owner cannot avail himself of the privilege con¬ 
ferred by a statute providing that, in lieu of paying 
an assessment, an abutting property owner may sur¬ 
render the property to the city, which shall pay him 
the value thereof determined in a specified man¬ 
ner.®® 

c. Extension of Time 

A property owner may have an option, under statutes 
providing therefor, to have the time of payment of an 
assessment extended on complying with prescribed condi¬ 
tions. 

It is within the province of the legislature to en¬ 
act a statute granting to a property owner an option 
to have the time of the payment of his assessment 

not Impair obligation of contract of 
bondholders where one person Is sole 
owner of all unpaid bonds and cou¬ 
pons, and also owner of realty sub¬ 
ject to assessment for payment ot 
such bonds.—^Read v. Beczklewlcz, 19 
N.K2d 465, 216 Ind. 865. 

(3) Some statutes providing for 
the payment of assessments with 
bonds or vouchers have been held 
not intended to operate retroactively 
U.S.—Fidelity Trust Co. v. Villagp 
of Stlckney, C.C.A.I1L, 129 F.!2d 
606. 

Ill.—Friedman v. City of Chicago, 30 
N.E.2d 8S, 374 Ill. 645. 

85k Ind.—Indiana Bond Go. v. Bruce, 
41 N.E. 958, 13 Ind.App. 550. 

86. Ky.—Stengel v. Preston, 13 S. 
W. 839, 89 Ey. 616, 11 Ey.L. 976 

87. Ark.—^Dewoody v. Jones, 1'60 S. 
W'.2d 208, 202 Ark. 845. 

EngagemeiLt In real estate budness 
A municipal Improvement district 
which acciuires title by voluntary 
conveyance in satisfaction of delin¬ 
quent taxes IS not engaging In the 
real estate business so as to be 
barred from acquiring the property 
by that means, in preference to fore¬ 
closure of its tax liens.—^Dewoody v. 
Jones, supra. 

Property outside improvement dis- 
tzlot 

Where sole purpose of Including 
in the conveyance property lying out¬ 
side Improvement district was to 
embrace the whole of small house as 
an incident to main purpose of the 
conveyance, the conveyance would 
not be held Invalid on ground that 
improvement district had no power 
to acquire land beyond its bounda¬ 
ries.—Dewoody v. Jones, aupra. 

88. Maas.—^Holt y. SomervlUe^ 127 
Mass. 408, 


pons, but limited right to exchange 
latter for improvement liens to par¬ 
ties obligated to pay liens, and was 
not intended to provide method for 
others to speculate In liens by ex¬ 
changing bonds purchasable at dis¬ 
count for liens foreclosable for their 
face value.—^Luers v. Kuykendall, 186 
So. 448, 186 Fla. 644. 

(2) Statute providing that prop¬ 
erty owner might pay special as¬ 
sessments with bonds and vouchers 
did not authorize method of Pay¬ 
ment whereby persons not proper¬ 
ty owners would buy bond at a dis¬ 
count and would turn bond over to 
collector with understanding that 
property owners designated by such 
persons would be permitted to pay 
less than amount of assessments 
due, and that, when amount of In¬ 
stallments marked paid equaled face 
value of bond, the canceled bond and 
money collected would be turned 
over to such persons.—Fidelity Trust 
Co. V. Village of Stlckney, C.G.A.I11., 
129 F.2d 606. 

Betroaotlva oparatioiL 

(1) Statutefs authorizing the pay¬ 
ment of municipal improvement as¬ 
sessments with bonds have been held 
invalid when applied retroactively. 
Ala.—^Howard v. State, 146 So. 414, 

226 Ala. 215, followed in State ex 
rel. Lindsey v. Howard, 149 So. 252, 

227 Ala. 208. 

Ind.—^Read v. Beczkiewicz, 18 N.E 2d 
789, 216 Ind. 865, opinion supple¬ 
mented 19 N.E.2d 465, 215 Ind. 365. 
Okl.—^Town of Medford ex rel. Fuss 
v. Early. 153 P.2d 688, 194 Okl. 666 
—Security State Bank of Wewoka 
V. City of Wewoka ex rel. Richter, 
119 P.2d 846, 189 Okl. 699—Davis 
V. McCasland. 75 P.3d 1118, 182 Okl. 
49. 

(2) However, such a statute does 
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extended,and to attach to the exercise of the op¬ 
tion such conditions as it deems proper,90 such as 
a condition that the property owner will make no ob¬ 
jection to any want of power, illegality,, or irregu¬ 
larity with respect to the assessment against his 
property.91 Authority granted to a municipal offi¬ 
cer to institute and prosecute actions to enforce 
improvement liens has been held to carry with it 
plenary authority to extend the time of payment.®^ 
While an act to authorize an extension of the time 
of payment which provides that such relief "may” 
be granted is construed to be permissive, rather than 
mandatory,®® under other statutes, after the city 
has once determined that it will permit extensions, 
it has no discretion,9^ but is bound to accept all ap¬ 
plications which are legally made,96 and no action 
on its part to show an acceptance of the applications 
is necessary.96 After a property owner has exer¬ 
cised his right of election by making application for 
an extension, he cannot withdraw the application.® 7 

Statutory provisions conferring special jurisdic¬ 


tion on courts to hear proceedings to extend the 
time for the payment of special assessments must 
be strictly complied with.®® Under some statutes^ 
the court cannot extend the time for the payment of 
assessments for which bonds have been issued until 
all outstanding securities have been deposited in the 
court or with some depository under an escrow 
agreement approved by the court ;99 and a petition 
for such extension must state that the holders of 
securities issued in anticipation of the collection of 
the assessments will surrender their securities in ex¬ 
change for refunding securities or will accept in 
payment thereof an amount not exceeding the par 
value thereof with accrued interest^ 

§ 1573. -Installments 

a. In general 

b. Amount and number 

c. Maturity; acceleration on default 

a. In (General 

The legislature, or a municipal corporation duly au- 


88. Ill.—Village of Westchester v. 
Holmes, ftS N.E.2d 410, 390 lU. 
436. 

Wla.—^Dunn ▼. Superior, 135 NW. 
146. 148 Wls. 686. 

Extension of bonds see infra 9 1954. 
Extension Unadted to portioiilav as¬ 
sessment prooeedlnfiT 
Statute relating to extension of 
time for payment of special assess¬ 
ments limited the extension to one 
particular special assessment pro¬ 
ceeding. and did not require all de¬ 
linquent installments of all special 
SLSsessments levied on the same prom¬ 
ises to be extended.—Village of Bell- 
wood V. Hunter & Co., 32 N‘.E.2d 160. 
375 ni. 627, certiorari denied Hunt¬ 
er & Co. V. Village of Bellwood, 6*2 
S.Ct. 60. 314 U.S. 629. 86 L.Ed. 605. 
Tax foreolosiure before extension 
proceeding 

Where Hons of general taxes on 
lots covered by village's special as¬ 
sessments for local Improvements 
were foreclosed and lots sold for sat¬ 
isfaction thereof before commence¬ 
ment of village's proceeding for ex¬ 
tension of assessments. Judge prop¬ 
erly sustained objections of purchas¬ 
ers at foreclosure sale and others on 
ground that granting of petition 
would give statute unconstitutional 
effect.—^Village of Westchester v. 
Holmes. 62 N.E.2d 410, 390 111. 436. 

90l Wla.—Dunn v. Superior, 136 N. 
W. 146, 148 Wls. 636. 

8X. Wls.—Dunn v. Superior, supra. 

98. Ky.—City of Louisa v. Horton, 
93 S.W.2d 620, 263 Ky. 789. 

98 h Minn.—State v. Minneapolis, 68 
H.W. 31, 66 Minn. 298. 


Effect on other Hens 

Statute providing that court may 
extend time for payment of special 
assessments does not require court 
to enter Judgment approving exten¬ 
sion on petition filed in proper form 
without considering factors affecting 
other liens on same property, hut 
gives court Jurisdiction to deter¬ 
mine, not only whether municipality 
has compiled with statute, but wheth¬ 
er interested parties are eligible for 
benefits thereof without violating 
others' constitutional rights.—Village 
of Westchester v. Holmes, 62 N.E.2d 
410, 390-III. 436. 

94. Wis.—^Dunn v. Superior, 135 N. 
W. 145, 148 Wis. 636, 644. 

95. Wis.—^Dunn v, Superior, supra 
44 C.J. p 808 note 10. 

96. Wis.—^Dunn v. Superior, supra 

97. Wls.—^Dunn v. Superior, supra 

98. Ill.—Scribner v. Village of 
Downers Grove, 26 N.E.2d 64, 87i2 
Ill. 614. 

Joinder of proscribed per cent of se¬ 
curity holders 

(1) Provision in statute relating to 
extension of time for payment of 
special assessments requiring a spec¬ 
ified per cent of holders of out¬ 
standing securities to Join in petition 
as condition precedent to extension 
was a reasonable provision discre¬ 
tionary with the legislature and was 
not subject to Judicial review.—^Vil¬ 
lage of Bellwood V, Hunter & Co., 
32 N.E.2d 160, 875 Ill. 627, certiorari 
denied Hunters db Co. v. Village of 
Bellwood, 6'2 act. 60, 814 U.S. 629, 
86 L.Bd. 60'6. 

(2) Where an original petition, by 
which It was sought to refund all 
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special assessment installments, 
showed consent of seventy-five per 
cent of bondholders to ordinance di¬ 
recting commencement of refunding 
proceeding, a supplementary petition, 
which provided for refunding of only 
a part of installments of the special 
assessment and which did not show 
required consent of seventy-five per 
cent of bondholders, was defective.—• 
Scribner v. Village of Downers Grove, 
25 N.E.'2d 54, 372 Ill. 614. 

(8) Petitions for extension of time 
for payment of special asBessments 
which were signed by trustee as duly 
authorised agent of parties who al¬ 
legedly owned one hundred per cent 
of the bonds, sufficiently compiled 
with provision of statute requiring 
soventy-fivo per cent of holders of 
outstanding securities to Join In pe¬ 
tition as condition precedent to ex¬ 
tension.—Chicago Title ds Trust Co. 
V. Village of Westchester, 34 N.E. 
2d 744, 810 111.APP. 498. 

Petltloiui held suffLolsat 
Petitions for extension of time for 
payment of special assessments were 
not insufflclont because petitioners 
requested that unpaid aasossments 
be divided into ten Installments, and 
when the matter would he brought 
on for hearing before county court 
the matter of number of assessments 
could be adjudicated.—Chicago Title 
& Trust Co. V. Village of Wcatchc's- 
ter, supra. 

99, ni.—Village of Downers Grow 
V. Harley, 25 N.E.2d 58, 372 HI. 
686—^Thayer v. Village of Downei'K 
Grove, 16 N.E.2d 717, 3C9 111. 334. 

L III.—Thayer v. Village of Down¬ 
ers Grove, supra. 
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thorized by charter or statute, may provide for the pay¬ 
ment of assessmente In installments; and reasonable 
conditions may be attached to the privilege of so paying. 

The legislature may provide for the payment of 
assessments in installments.^ Also, when author¬ 
ized to do so by charter or statute, the municipal 
corporation may provide for the payment of assess¬ 
ments in installments,® but, in the absence of charter 
or statutory authority, it cannot do so.^ Such pro¬ 
visions are generally construed to confer on a prop¬ 
erty owner an option to pay in installments,® and 
not to require him to do so® or to prevent him from 


paying the whole assessment at any time by pay¬ 
ing the amount thereof^ and such interest as he is 
liable for, at the time of payment, under a proper 
construction of the statute.® 

It is proper to attach just and reasonable condi¬ 
tions to the privilege of paying in installments,® 
such as conditions that the owner shall give a 
bond,^® waive nonjurisdictional defects and infor¬ 
malities in the proceedings,^! and pay interest on 
the deferred installments;!® and the privilege is 
not available to the property owner unless he com- 


2 . Kan.—Granite Bltumlnoua Paving 
Oo. V. Tinker. 73 P.2d 1050. 146 
Kan. sn. 

Mass.—^In re Opinion of the Justices. 

169 N.R 70. 261 Mass. 556. 
N.T.-^enkins v. WInne, 86 N.T.S.2d 
638. 178 Mlsc. 819. 

Okl.—^Board of Education of City of 
Chlckasha v. City of Chlckasha ex 
rel. Pool. 155 P.2d 723, 195 Okl. 127 
—Wilson V. City of Hollis, 142 P.2d 
683. 198 Okl. 241. 1<50 A.L.R. 1885. 
Wls.—Gross V. Sommers. 1!74 N.W. 
256. 225 Wls. 266. adhering to 271 
N.W. 11. 2,35 Wls. 266. 

44 C.J. p 803 note 13. 

*'d6jisesBmaiLtf’ and ^^nstsllznaiLt" de¬ 
fined 

Am used In statute relating to as¬ 
sessments for street improvements 
payable In Installments, ''assessment*’ 
means the total of the cost appor¬ 
tioned against a particular property 
and "installment” means a one-tenth 
IMLTt due thereon each year.—City of 
Bristow ex rel. Hedges v. Groom. 161 
P.2d 986, 194 Okl. 884. 

Agreement held valid 
Agreement for Installment pay¬ 
ments for assessment was held not 
invalidated by onussion of amount of 
tsizes from body of instrument or by 
failure of mayor and clerk to sign. 
—Lilly V. City of Irvine, 26 SW.2d 
566. 288 Ky. 628. 

a U.S.—city of El Paso ▼. West. 
CGA-Tez., 102 P.3d 927, rehear¬ 
ing denied 104 F.'2d 96. certiorari 
denied 60 S.Ct. Ill, 808 U.S. 687. 
84 L.Ed. 492, and West v. City of 
El Paso. 60 act. HI. 308 U.S. 687, 
84 L.Ed. 492. 

N.C.—dity of Salisbury v. Arey, 29 
S.E.2d 894, 224 N.C. 260. 

Pa—Blck & Co. V. George, 169 A. 
224, 318 Pa T7. 

Tex.—Gulf Bltullthlc Co. v. Scan- 
lan, ClvApp., 91 S.W.2d 814, er¬ 
ror refused, certiorari denied Scan- 
lan V. Gulf Bltulithic Co., 67 S.Ct. 
48. 299 U.a 682. 81 L.Ed. 429— 
Flynt V. City of Kingsville, Civ. 
App., 60 S.W.2d 414, reversed on 
other grounds 82 S.W.2d 934. 126 
Tex. 610—^Miller - v. Uvalde Co., 
ClvApp., 20 6.W.2d 403, error dis¬ 
missed—Simms ▼. fhty of Mt 


Pleasant, Clv.App., 12 S.Wj2d 838. 
error dismissed. 

44 C.J. p 808 note 16. 

Ordinanoe provisions as surplnsage 
Under statute authorizing cities of 
a certain class to prescribe for pay¬ 
ment on the ten-year plan, provi¬ 
sions in ordinance of a city of such 
class purporting to permit property 
owners to exercise an option as to 
whether improvement should be made 
on the ten-year plan were surplusage. 
—City of Dawson Springs v. Hamby, 
117 S.W.2d 204, 278 Ky. 523. 

4i S.C.—^Blake v. City of Spartan¬ 
burg. 194 S.E. 124, 185 &C. 898. 
114 A.L.H. 395. 

44 CJ. p 808 note 16. 

B. Ala.—Chenault v. City of Russell¬ 
ville, 183 So. 487. 286 Ala. 4'53. 

Neb^—Corpus Juris quoted la State 
ex rel. Todd v. Thomas. 267 N.W. 
266. 267. 1>27 Neb. 891, 96 AX.R. 
1470. 

S.C.—Corpus Juris guoted la Cleve¬ 
land V. City of Spartanburg. 194 
S.E. 128. Ii36. 186 S.C. 878. fol¬ 
lowed In Hudgens v. City of Spar¬ 
tanburg. 194 S.E. 187, 184 S.C. 16'2. 
44 C.J. p 808 note 17. 

Word ‘‘option” used in statute pro¬ 
viding for payment of assessments 
In Installments means right, power, 
or liberty of choosing between al¬ 
ternatives. or exerciae of such right 
and discretion, cind is used In sense 
of "privilege” and not "shaJr’ or 
"must.”—City of Middlesboro v. Ter¬ 
rell. 81 S.W.2d 865. 269 Ky. 47. 
Feixnlssive statute 
Under statute providing that times 
and terms of payment and rates of 
Interest on deferred payments of as¬ 
sessments by lot owners "may be 
agreed upon” as provided by ordi¬ 
nance. the quoted words are permis¬ 
sive and are not mandatory on ei¬ 
ther city or lot owner.—Cleveland v. 
City of Spartanburg. 194 S.E. Ij28. 185 
S.C. 373. followed In Hudgens v. City 
of Spartanburg. 194 S.E. 137, 184 S. 

C. 162. 

6L Neb.—Corpus Juris quoted In 
State ex rel. Todd v. Thomas, 267 
N.W. 26'5, 267. 127 Neb. 891. 86 A 
L.R. 1470. 

S.C.—Corpus Juris quoted in Cleve¬ 
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land V. City of Spartanburg. 194 
S.E. 128, 136. 185 S.C. 373. followed 
in Hudgens v. City of Spartanburg. 
194 S.E. 137. 184 S.C. 152. 

44 C.J. p 808 note 18. 

7. Neb.—<lorpns juris quoted in 
Gtate ex rel. Todd v. Thomas. 357 
N.W. 265. >267. 127 Neb. 891, 96 
AL.R. 1470. 

Pa.—City of Erie v. Bloeser. Com.Pl., 
20 Erie Co. 356, 80 Mun.L.R. 140. 

S.C.—Corpus Juris quoted in Cleve¬ 
land V. City of Spartanburg, 194 
S.E. 128. 186, 185 S.C. 873. followed 
in Hudgens v. City of Spartanburg. 
194 S.E. 187, 184 S.C. 1>53. 

44 G.J. p 808 note 19. 

a Neb.—Corpus Juris quoted iu 
State ex rel. Todd v. Thomas. 267 
N.W. 285. 367. 127 Neb. 891. 96 
AL.R. 1470. 

S.C.—Corpus Juris quoted iu Cleve¬ 
land V. City of Spartanburg, 194 
S.E. 128. 186. 185 S.C. 878. followed 
In Hudgens v. City of Spartanburg, 
194 S.E. 137. 184 S.C. 152. 

44 C.J. p 809 note 21. 

Interest on assessments generally 
see infra 5 1678. 

a Cal.—^Federal Constr. Co. v. Wolf- 
son. 199 P. 612, 186 Cal. 267, 29 A. 
L.R. 1098—City Const. Co. v. Ken¬ 
ny, 356 P. 601, 8i3 Cal.App. 240. 

Ky.—Evansville & O. V. Ry. Co. v. 
La Plante. Welsh & Risacher, 68 
S.W.3d 44. 262 Ky. 712. 

S.C.—Corpus juris quoted in Cleve¬ 
land V. City of Spartanburg, 194 S. 
E. 138. 136, 186 S.C. 873. followed 
In Hudgens v. City of Spartanburg. 
194 S.E. 137, 184 S.C. 152. 

la S.C.—Corpus Juris quoted in 
Cleveland v. City of Spartanburg. 
194 S.E. 128, 136, 186 S.C. 873. fol¬ 
lowed in Hudgens v. City of Spar¬ 
tanburg. 194 S.E. 137, 184 S.C. I5i2. 

44 C.J. p 809 note 28. 

11. S.C.—Corpus Juris quotsd In 
Cleveland v. City of Spartanburg. 
194 S.E. 128, 136, 186 S.C 873, fol¬ 
lowed In Hudgens v. City of Spar¬ 
tanburg. 194 S.E. 187, 184 S.C. 162. 

44 C.J. p 809 note 24. 

Ifi. S.C.—Corpus Juris quoted In 
Cleveland v. City of Spartanburg, 
194 S.E. 128, 186, 185 aC. 873, fol- 
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plies with the conditions'^ and exercises the option 
within the time prescribed.^* Statutes providing 
fgr the making of a written agreement by the tax¬ 
payer not to contest the debt, as a condition of be¬ 
ing permitted to pay in installments, are for the 
benefit and protection of the municipality,^^ and the 
right to exact such an agreement can be exercised 
or waived at the option of the municipality.^* Un¬ 
der a statute providing for an application in writing 
by the owner of the property, an application cannot 
properly be made by a vendor after title has passed 
to the purchaser.17 

A landowner who by electing to pay an assess¬ 
ment in installments waives certain rights or de¬ 
fenses with respect to an assessment does not there¬ 
by waive all rights of a prior lienor or mortgagee.^* 
Thus, the landowner’s waiver of an objection that 
the assessment exceeds one half the value of the 
property does not thereby waive the right of a prior 
lienor or mortgagee to claim precedence over the 
assessment lien or over the rights of holders of im¬ 
provement bonds to the extent that the assessment 
exceeds one half the value of the property but 
a subsequent lienor or mortgagee who acquires his 
lien after the owner's waiver is bound thereby and 
cannot claim priority to the extent that the assess¬ 
ment lien exceeds one half the value of the proper¬ 
ty and even a prior mortgagee is nevertheless 


subordinated to the assessment lien to the extent of 
one half the value of the property.^i 

Duty of municipal authorities. When not re¬ 
quired to do so by a charter or statutory provision, 
the municipal authorities need not divide an assess¬ 
ment into parts.22 While some charter provisions 
are construed to require the council or other gov¬ 
erning body to provide for the collection of the as¬ 
sessment in installments,23 nevertheless it is held 
that a failure to comply with the requirement does 
not invalidate the assessment,^* as distinguished 
from the warrant for the collection thereof.*® 

General or limited application of provisions. 
Some statutes providing for the payment in equal 
semiannual installments of all taxes levied in the 
state are construed to apply to municipal assess¬ 
ments for special improvements.*® However, some 
provisions for the payment of assessments in in¬ 
stallments arc applicable only in certain cases, as 
where the assessment is for an improvement of a 
partiailar class,*7 the assessment exceeds a speci¬ 
fied amount*® or is less than the valuation of the 
property as shown by the last tax roll of the coun¬ 
ty,** or where the assessment bill is transferred to 
a contractor.*® 

Contract provisions. It is held that, where a con¬ 
tract for public improvements provides for an as- 


lowed In Hudgens v. City of Spar¬ 
tanburg, 194 S.E. 1S7, 184 S.C. 152. 
44 C.J. p 809 note 25. 

13L S.C.—Oorpu Jaxla gnotad In 
Cleveland v. City of Spartanburg, 
191 S.E. 128, L86, 185 S.C. 373, fol¬ 
lowed in Hudgens v. City of Spar¬ 
tanburg, 194 S.E. 187, 184 S.C. 162. 
44 C..T. p 809 note 26. 

14. S.C.—Corpus OUrls quoted In 
Cleveland v. City of Spartanburg, 
104 S.E. 128, 136, 185 S.C. 373, fol¬ 
lowed in Hudgens v. City of Spar¬ 
tanburg, 194 S.E. 137, 184 S.C. 162. 

44 C.J. p 809 note 27. 

Cosnxnencement of period 
Timo of abutting owners to elect 
to pay street assessment In cash or 
Installments runs from date of en¬ 
try of Judgment making complete ap¬ 
portionment of street Improvement 
cost.—^Boord of Councllmcn of City 
of Frankfort v. Jlllson, 7 S.W.2d 
869, 2i26 Ky. 61. 

15. Ala.—^Mott V. Helmes, 20 So.2d 
461, 246 Ala. 331. 

Tenn.—City of Jackson v. Willett, 163 
S.W.2d 867, 178 Tonn. 606, 140 A. 
L.R. 1487. 

16. Tenn.—City of Jackson v. WH- 
lott, 162 S.W.2d 367, 178 Tenn. 606, 
140 A.L.R. 143'7. 

17. N.Y.—Alien v. Morales. 180 N.Y. 
S. 916, 111 Misc. 189. 
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18. Ky.—Security Trust Co. v. Lou¬ 
isville Title Co., 83 S.W.2d 481, 
259 Ky. 849—White Const. Co. v. 
Louisville Title Co., 79 S.W.2d 689, 
268 Ky. 179-<;ity of Mt. Sterling 
V. Reis, 49 S.W.2d 1029, 243 Ky. 
765—Stone v. City of Providence, 
84 S.W.2d 1244, 236 Ky. 775. 

19. Ky.—^W. T. Congleton Co. v. 
Craft, 103 S.W.2d 287, 267 Ky. 750 
—White Const. Co. v. Louisville 
Title Co., 79 S.W.8d 689, 268 Ky. 
179—City of Mt, Sterling v Rola, 
49 S.W,2d 1029, 243 Ky. 766—Stone 
V. City of Providence, 84 S.W.2d 
844, 236 Ky. 776. 

80. Ky,—^Turner ▼. Grimth, 09 S.W. 
'2d 202, 866 Ky. 371—Security Trust 
Co. v. Louisville Title Co., 83 S.W. 
2d 481, 259 Ky. 849—Security Trust 
Co. V. Title Inauremce & Trust Co., 
82 S.W.2d 828, 269 Ky. 628. 

81. Ky.—W. T, Congleton Co, v. 
Craft, 103 S.W.2d 287, 267 Ky. 760 
—City of Mlddlesboro v. Evans, 87 
S.W.Sd 362, 861 Ky. 803. 

Time of detemljiiag value 

It is the value of the property at 
the time of the completion of the 
work which Is to be used in deter¬ 
mining the amount that can be sub¬ 
jected to the lien of the Improve¬ 
ments; and, where the liens do not 
exceed half of such value, they 
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should be paid in full, notwithstand¬ 
ing the sale price was considerably 
less.—Security Trust Co. v. Title In¬ 
surance & Trust Co., 82 S.W.2d 828, 
269 Ky. 628. 

82. Mich.—^Power v. Detroit, 102 N. 
W. 288, 139 Mich. 30. 

83. K.T.—Orange County Tract. Co. 
V. Newburgh, 149 N.Y.S. 1, 86 
Misc. 612. 

Tex.—Wooten v. Toxas BJtullthlc 
Co., C1VA.PP., 212 S.W. 348. 

84. N.T.—Orange County Tract Co. 
V. Newburgh, 149 N.Y.S. 1, 86 Misc. 
512. 

25. N.T.—Orange County Tract. Co. 

V. Newburgh, supra. 

86. Mont.—Thomas v. Missoula, 226 
P. 213, 70 Mont. 478. 

87. Mich.—Power v. Detroit, 102 N. 

W. 288, 139 Mich. 30, 6 Ann.Cas. 
646. 

38L Ind.—Wallace v. Newcastle 

Realty Co., 106 N,E. 616, 67 Ind. 
App. 120. 

44 O.J. p 809 note 86. 

29. Or.—Colby v. Medford, 167 P. 

487, 86 Or. 485. 

44 C.J. p 809 note 37. 

3a Ga.—Cooney v. Atlanta, 74 S.E. 
837, 138 Ga. 105, 70 S.E. 950, 136 
Go. 118. 
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sessment to pay the warrants drawn in favor of the 
contractor, and for the collection of the assessment 
within the shortest legally possible time, the city 
council has no right, as against the holders of the 
warrants, thereafter to provide for the payment of 
the assessments in installments extending over a 
period of years.*i However, a statutory provision 
for the payment of the assessment in installments 
constitutes a part of the contract for the improve¬ 
ment,regardless of whether or not it is expressly 
incorporated therein.®^ 

b. Amount and Number 

The amount and number of Installmente ordinarily 
depend on charter or statutory provisions. Excess pay¬ 
ments, where made, should be credited on subsequent 
Installments In the order In which they fall due. 

Where an assessment for a public improvement is 
payable in installments, the amount of the individ¬ 
ual installments depends on the terms of the stat¬ 
utes.*^ When so provided by charter or statute, the 
installments should be equal in amount;** but it 
has been held that the city may disregard a statu¬ 
tory provision, requiring assessment installments to 
be equal, without invalidating the assessment when 
injury is not shown.*® A statute providing that an 
assessment shall be so divided that each installment 
after the first one shall be a multiple of one hun¬ 
dred dollars is construed to refer to the entire as- 
sessment*? and not to the assessment of each in¬ 
dividual property owner.** 

Under the terms of some charters or statutes, a 
limitation of the amount of the assessment, togeth¬ 
er with other assessments levied on the same prop¬ 
erty during the year next preceding, to a specified 
percentage of the value of the property is not ap¬ 
plicable to an assessment payable in installments.** 
An amended charter provision prohibiting install¬ 
ments in excess of a specified percentage of the as¬ 
sessed valuation of the property is not applicable to 
an assessment where, before the amendment went 


into effect, the improvement proceedings had not 
only been commenced but had been continued up to 
the letting of the contract.^* 

Computation of amount due. Where an assess¬ 
ment is divided into ten equal annual installments 
and provision is made for interest for a period of 
ten years, the amount due on the maturity of the 
first installment is one tenth of the whole assess¬ 
ment with interest for one year on the whole 
amount.^1 

Number. The number of installments ordinarily 
depends on charter or statutory provisions^* in 
force at the time the proceedings are taken.^* How¬ 
ever, a property owner who, by reason of noncom¬ 
pliance with statutory conditions, is not entitled to 
pay in installments, cannot complain that the num¬ 
ber of installments as fixed is greater than that pro¬ 
vided by statute.^^ Under a charter or ordinance 
merely limiting the number of installments, the as¬ 
sessment may be divided into a number of install¬ 
ments less than the maximum.^* 

Application of excessive amounts. Where in¬ 
stallments have been paid on a special assessment 
which is afterward adjudged excessive, the excess 
over that properly assessable should be credited on 
the subsequent installments in the order in which 
they fall due.^® Also, where an installment of an 
assessment exceeds the amount which may be levied 
against the land under the statute in any one year, 
the excess may be adjudged against the following 
years.^^ 

c. Maturity; Acceleration on Default 

Installments mature at the time fixed by charter or 
statutory provisions or by municipal action taken under 
such provisions; and, where so provided, a default In the 
payment of an Installment may causa the remaining In¬ 
stallments to become due and payable. 

The time when installments mature or become due 
and payable depends on charter or statutory provi- 


31. Wash.—German-Amerlcan Sav. 

Bank v. Spokane, 49 P. 642, 17 
Wash. 316, 88 L.RJL 269. 

32. Okl.—^Norman v. Van Caemp, 209 
P. 9i25. 87 Okl. 18*2. 

33. Okl.—^Norman v. Van Camp, su¬ 
pra. 

Sfti Amounts aeoessavy to pay 'bonds 

Under some statutes. If payment 
is to be made In Installments, only 
as much should be levied and collect¬ 
ed annually as Is necessary to pay 
the principal of the bond and neces¬ 
sary interest at the Interest rate 
fixed In the bond.—Jenkins v. Wlnne, 
86 N.T.S.2d 688, 178 Mlsc. 819. 

85. Idaho.—^McGilvery v. Lewlaton, 
90 P. 848, 18 Idaho 888. 


35. Ill.—Glover v. People, 61 N.B. 
1047, 194 Ill. 22. 

37. Ill.—^Ladd v. Chlcasro, etc., R. 
Go., 119 N.E. >276, 283 Ill. 260. 

38. Ill.—^Ladd v. Ohlcagro, etc., R. 
Go., supra—Gage v. Chicago, 63 N. 
E. 184, 196 lU. 490. 

89. CaJ.—City Const Co. v. Kenny, 
266 P. 601, 88 Gal.App. 240. 

44 C.J. p 810 note 64. 

40. CaJ.—Crummey, Inc. v. Howe, 
192 P. 112, 48 Cal.App. 642. 

41. Kan.—St John v. Stafford Coun¬ 
ty, 206 P. 1033, 111 Kan. 128. 

Interest generally see Infra S 1*78. 

42 . Ill.—Chicago Title & Trust Co. 
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V. Village of Westchester, 84 N.E. 
2d 744. 810 IlLApp. 498. 

44 C.J. p 809 note 46. 

43. Ill.—Merriam v. People, 43 N.E. 
705, 160 Ill. 665. 

44 C.J. p 809 note 47. 

44. Mo.—^Barber Asphalt Pav. Co. v. 
Hayward, 164 S.W. 140, 248 Mo. 
1280. 

45. OaJ.—Crummey, Inc. v. Howe, 
192 P. 112, 48 Cal.App. 642. 

46. Okl.—St Louis, etc., R. Co. v. 
Ada, 167 P. 621, 64 Okl. 279. 

44 C.J. p 810 note 68. 

47. Ohio.—^Hammond v. Felton, 4 
Ohio Dec., Reprint, 132, 1 Clev.L. 
Rep. 69. 
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sions^^ or on municipal action taken under the au¬ 
thority conferred by charter or statutory provi¬ 
sions.^® Under some statutes it is the duty of the 
county treasurer to collect installments of special 
assessments at the same time as other taxes,and 
he cannot accept payments of general taxes with¬ 
out at the same time receiving payment of special 
assessments for public improvements certified to 
him for collection.51 

Acceleration, Unpaid installments of assessments 
may become due and payable in the event of a de¬ 
fault in the payment of any installment,^® and this 
results, under some provisions, without the taking 
of any steps to declare the acceleration and ma¬ 
turity of the future installments but under other 
provisions, a default in the payment of one install¬ 
ment does not necessarily and of itself accelerate 
the due dates of future installments,^^ since the 
right to accelerate the future installments is option¬ 
al or discretionary with the municipality.®® Under 
some statutes providing for payment in installments, 
the municipality has no power to provide that a de¬ 
fault in the payment of one installment should cause 
all future installments to fall due.®® 

§ 1574. -Record, Receipt, or Other Evi¬ 

dence of Satisfaction 

A municipal corporation Issuing a receipt In satlsfac- 

48: Nev.—Western Realty Co. v. 

City of Reno, 172 P.2d 168, 63 Nev. 

330. 

44 C.J. p 809 note 39. 

NotLoe 

Under charter provisions prescrib¬ 
ing* In the case of a special tax bill 
payable In installments that the 
first installment should become due 
a specified time after notice of the 
issuance of the tax bill, and the oth¬ 
er Installments periodically thereaft¬ 
er, the giving of notice to the prop¬ 
erty owner is necessary to fix the 
dates of maturity of the install¬ 
ments.—^Bates V. Schwenker, Mo. 

App., 3 S.W.2d 277. 

49. Wash.—^Moore v. Spokane, 152 
P. 999, 88 Wash. 203. 

44 C.J. p 809 note 40. 

Defective resolntloxi 

Where original resolution provid¬ 
ed for payment of installments in 
less than one year from date of its 
passage, whereas statute provided 
that installments should fall due on 
first Monday of October after expira¬ 
tion of one year after the adoption of 
the extension resolution, the resolu¬ 
tion was defective but not void and 
was properly cured by a subsoctuent 
amendment.—City of Salisbury v. 

Arcy, 29 S.E.2d 894, 224 N.C. l2G0. 

60. Ohio.—State v. Cooper, 173 N.B. 

795, 193 Ohio St. 23—State v. Bren¬ 
ner, 166 N.E. 389, 81 Ohio App. 465. 


tlon of a claim for Improvements may be estopped to 
cancel It as against a purchaser of the property; but a 
payment by worthless check Is Ineffective as between the 
municipality and the person to whom the receipt was 
given. Under some statutes, a rebuttable presumption of 
payment may arise after the lapse of a specified time. 

A city clerk having appropriate statutory author¬ 
ity may receive and give a receipt for local improve¬ 
ment assessments.®^ The validity of a payment is 
not affected by the failure of the receiving officer to 
make the proper entries®® and give the property 
owner a voucher as required by statute.®® Where 
pa 3 niient has been made by check and a receipt is¬ 
sued, but the check later proves worthless, the re¬ 
ceipt is of no effect as between the municipality and 
the person to whom the receipt was given.®® How¬ 
ever, where a claim for improvements has been sat¬ 
isfied of record, the city is estopped as against a 
purchaser of tlic property to cancel the receipt or 
evidence of satisfaction ;®i and, where an assess¬ 
ment is erroneously discharged of record, its lien 
cannot be restored as against persons who have ac¬ 
quired rights in reliance on the truth of the record 
in good faith and in ignorance of the mistake.®® 

A receipt given for an assessment is not conclu¬ 
sive as to the property with respect to which pay¬ 
ment is made.®® Where a street, constituting a 
(ink in a state-aid road, is paved under an arrange¬ 
ment between the city and-county, the mere fact 

Town of Allendale, 26 S.E.2d 398, 
203 S.C. 149. 

56. Mo.—City of Neosho ex rel. 
HanchPtt Bond Co. v. Kelley, App., 
62 S.W.2d 566. 

57- Idaho.—Cruzen v. Boise City, 74 
P.2d 1037, 58 Idaho 406. 

Xadorsexneat attested by city tzeas- 
nrer 

Indorsement on record by contrac¬ 
tor's agent, attested by city treas¬ 
urer, that tax bill was satisfied, has 
been held mere receipt, not releasing 
bill or foreclosing pledgee's rights. 
—Grace v. Koppel, 30 S.W.3d 182, 225 
Mo.App. 291. 

58L Ind.—^Indiana Bond Co. v. Bruce, 
41 N.E. 968, 13 Ind.App. 650. 

59. Ind.—^Indiana Bond Co. v. Bruce, 
supra. 

60. To.—City of Erie v. Piece bf 
Land, 162 A. 445, 308 Pa. 464. 

61. Ill.—Mason y. Chicago, 48 111. 
420. 

Pa.—Philadelphia v. Matchett, 8 A. 
864, 116 Pa. 103. 

62. N.T.—Curnon v. New York, 79 
N.Y. 611. 

Pa.—City of Brie v. Piece of Land, 
162 A. 445, 308 Pa. 454. 

63. Pa.—Wolf V. Philadelphia, 106 
Pa. 26. 

44 CJ. p 810 note 66. 


51. Ohio.—State v. Cooper, 173 N.E. 
726, 123 Ohio St. S3. 

52. Fla.—City of Orlando v. North¬ 
ern Inv. Corporation, 156 So. 890, 
116 Fla. 766. 

Ky.—Louisville Title Co. v. White 
Const. Co., 62 S.W.2d 796, 250 Ky. 
212 . 

Tex.—^Plynt v. City of Kingsvlllo, 
Clv.App., 50 S.WJ2d 414, reversed 
on other grounds 8*3 S.W.2d 934, 125 
Tex. 610. 

44 C.J. p 809 note 40 [a]. 

53. Fla.—City of Orlando v. North¬ 
ern Inv. Corporation, 166 So. 890, 
116 Fla. 766. 

N.M.—^Altman v. Kllburn, 116 P.2d 
813. 45 N.M. 463. 136 A.L.R. 664. 

54. Ky.—ClLy of Dawson Sprliign v. 
Hamby, 117 S.W.2d 204, 273 Ky. 
523. 

S.C.—Johns v. Town of Allendale, 28 
S E.2d 633, 204 S.O. 44. 

Tonn.—^Mayor and Aldermen of 
Town of Morristown v. Davis, 110 
S.W.2d 337, 172 Tonn. 169, 113 A. 
L.R. 11>64. 

56i. Ky.—City of Dawson Springs v. 
Hamby, 117 S.W.2d 204, 273 Ky. 
623—City of Middlesboro v. Ter¬ 
rell, 81 S.W.2d 866, 269 Ky. 47. 
N.C.—Town of Farmvllle v. Paylor, 
179 S E. 469, 208 N.C. 106. 

S.C.—Johns V. Town of Allendale, 28 
S.E.2d 633, 204 S.C. 44—Barker v. 

1411 



§ 1575 


MUNICIPAL CORPORATIONS 


63 C.J.S. 


that certificates, lowing that the county is entitled 
to state highway funds sufficient to pay the entire 
cost of the paving, have been issued by the state 
highway department, without any showing that the 
certificates have been paid, does not relieve the 
property owners from payment of the assessment.®^ 
Under the statutes of some jurisdictions a presump¬ 
tion of payment of an assessment arises after the 
lapse of a specified time,®® but this presumption may 
be rebutted.®® The holder of improvement bonds 
who seeks to have a satisfaction of assessment liens 
vacated may be required to restore amounts previ¬ 
ously paid to him out of a fund which was insuffi¬ 
cient to pay all the holders of improvement bonds.®^ 

§ 1575. Refunding or Recovery of Assess¬ 
ment 

Refunds of assessments may be made under statutes 
providing therefor, such refunds being discretionary with 
the municipal authorities under some statutes and manda¬ 
tory under others. In the case of property transferred 
after payment of the assessment, the terms of the statute 
determine whether the grantor or grantee la entitled to 
the refund. 

A municipal corporation may make refunds of as¬ 
sessments in accordance with statutes providing 
therefor,®® and such statutes are valid where they 
are based on a moral obligation arising out of the 
injustice of inequality, which has resulted among 
those assessed.®® Under some statutes a refund of 


assessments is discretionary with, and not manda¬ 
tory on, the municipal authorities ;7® but, under oth¬ 
er provisions, the municipality is required to refund 
assessments illegally collected.^! Where a court has 
made a final adjudication that property owners are 
entitled to a refund of assessments which they have 
paid, such property owners cannot be deprived of 
their rights under the adjudication by a statutory 
amendment making such refunds discretionary with 
municipal authorities ;72 but the statutory amend¬ 
ment is not unconstitutional in so far as it operates 
prospectively,^® and property owners whose rights 
had not vested are subject thereto.^^ A resolution 
refunding moneys paid under an improvement ordi¬ 
nance is invalid where it authorizes payment with¬ 
out the mayor’s consent in violation of a statutory 
provision.^® 

Assessments for land and right of way. Some 
constitutional provisions are broad enough to au¬ 
thorize a municipality to refund not only the assess¬ 
ments collected for the work and material furnished 
in connection with the improvement, but also the 
assessments collected for acquiring the land and 
right of way.^® Under some provisions of this na¬ 
ture the municipality is not compelled to refimd 
such assessments,'^^ and, where appropriate steps 
have not been taken to provide for a refund of as¬ 
sessments for acquiring the right of way, there is no 


04. Ga.—^Faver v. Washlnston, 126 
S.K 464, 159 Oa. 568. 

66. N.T.—Daly v. Sanders, 9 N.T.St. 
794, affirmed 23 N.E. 1151, 118 N.T. 
688 . 

Statute iuppHloabla to bonds issued 
under state law 

Statute providing that street Im¬ 
provement assessment Is conclusive¬ 
ly presumed paid after specified time 
has been held Inapplicable to unpaid 
and uttforeclosed street improvement 
bonds issued under state law.—Al¬ 
bert, Limited, v. Nolan, 197 P.2d 537, 
82 Cal.2d 610. 

60. N.T.—Fisher v. New York, 67 N. 
Y. 73. 

44 CJ. p 810 note 69. 

87. U.S.—^Brown-Crummer Inv. Co. 
V. City of Purcell, Okl., aC.A.Okl., 
128 F.2d 400. 

68. Mich.—Wylie ▼. City Commis¬ 
sion of Grand Rapids, 292 N.W. 
668, 298 Mich. 571. 

Wls.—State ex rel. Voelkel v. Thles- 
sen, 286 N.W. 661, 282 Wls. 126. 
AppUoatloiL to all mnniolpalltles 
A statute permitting municipali¬ 
ties to refund assessments in cer¬ 
tain cases, although enacted as a re¬ 
sult of a situation existing In a par¬ 
ticular municipality, applied to all 
mimlcipalltles In the state.—State ex 
rel. Voelkel v. Thlessen, supra. 


. Opexatloii oa paroBls similarly sltiu 
ated 

Statute authorizing a city in Its 
discretion to refund assessments for 
Improvement did not contemplate a 
separate appropriation for benefit of 
single parcel of land to exclusion of 
other parcels similarly situated — 
Gordon v. City of Los Angeles, 147 
P.2d 961, 68 Cal.App.2d 812. 

Statute held not ratroactlve 
Wls.—State ex rel. Voelkel v. Thles- 
sen, 286 N.W. 561, 232 Wls. 126. 
Power of legislature 
Fla.—^Hkys v. City of Tampa, 164 
So. 687, 114 Fla 622. 

69w Wls.—State ex rel. Voelkel ▼. 
Thiessen, supra 

70. Cai.—Gordon v. City of Los An¬ 
geles, 147 P.2d 961, 63 Cal.App.2d 
812. 

Mass.—^Hanlon v. Rollins, 190 NR. 
606, 286 Mass. 444. 

Wl8.-^tate ex rel. Voelkel v. Thlea- 
sen, 286 N.W. 561, 232 Wis. 126. 
"Determination,” as used in stat¬ 
ute empowering town to repay after 
‘‘determination" by sewer commis¬ 
sioners ports of amounts assessed 
was held to Import exercise of sound 
Judgment and not mere arithmetical 
computation.—^Hanlon v. Rollins, 190 
N.R. 606, 286 Maas. 444. 
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Duration of dlsoretlonary power 
Under statute authorizing city tf» 
refund assessments made for Im¬ 
provement of major streets, city did 
not become obligated to make refund 
because a boulevard had been class¬ 
ified as a ‘‘major street" and because 
of council's resolution expressing de¬ 
sire to apply funds available equita¬ 
bly, since city's discretionary power 
continues until final official action 
hcu9 been taken by legislative body.— 
Gordon v. City of Los Angeles, 147 
P.2d 961, 63 Cal.App.2d 812. 

71. Mich.—^Blanchard v. City of De¬ 
troit, 236 N.W. 230, 258 Mich. 491. 

72. Mich.— ^wyiie V. City Commis¬ 
sion of Grand Rapids, 292 N.W. 
668, 293 Mich. 571. 

73. Mich.—Wylie v. City Commis¬ 
sion of Grand Rapids, supra. 

74. Mich.—^Devormer v. City Com¬ 
mission of Grand Rapids, 292 N.W 
677, 293 Mich. 692—Wylie v. City 
Commission of Grand Rapids, 292 
N.W. 668, 293 Mich. 571. 

75. N.J.—^Rlnschler v. Alpine, 186 A. 
602, 6 NJ.Mlsc. 337. 

78, Mo.—State ex rel. St. Louls-San 
Francisco Ry. Co. v. Darby, 64 S. 
W.2d 911, 883 Mo. 1145. 

77. Mo.—State ex rel. St Louls-San 
Francisco Ry. Co. v. Darby, supra. 
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right on the part of a property owner to such re- 
fund.78 

Persons entitled. Where a refund or rebate of an 
assessment is authorized by constitution, statute, or 
charter, or ordinance enacted in pursuance thereof, 
and property assessed is conveyed after payment of 
the assessment, and before the making of the re¬ 
fund or rebate, the right to the refund or rebate 
does not necessarily pass with the land,^^ but de¬ 
pends on the terms and construction of the particu¬ 
lar provision authorizing the refund,^^ it being held 
under some provisions that the former owner who 
paid the assessment is entitled to the refund,^^ and 
under other provisions that the grantee or person 
who is the record owner at the time the refund or 
rebate becomes due and payable is entitled there- 
to.®2 Apart from legislative provision, where the 
improvement has been completed and the property 
has received the benefit thereof, the mere fact that 
the method of paying for the improvement has been 
changed from assessments to bonds and taxation to 
meet the bonds does not entitle a grantor to recover 
back the amount of the assessment.^^ 

Disposal of money by municipality^ officer, or 
board. It is essential to the maintenance of an ac¬ 
tion against the collecting olQScer or board that the 
money shall still be in his or its hands at the time 
the action is begun, and the action will not lie where 
such officer or board has paid the money into the 
treasury of the municipality in performance of his 
or its duty.S^ According to some authorities a 
common-law action for money had and received 
cannot be maintained against the city to recover 


back illegal assessments paid under protest where 
the money has been paid over by the municipality to 
the holder of a special assessment certificate but 
other authorities take the view that the city is not 
relieved from liability to refund void assessments 
paid under protest by the fact that it has disbursed 
the money to persons whose lands have been taken 
or damaged in making the improvement;^^ nor 
can a municipality which through its officers has 
committed the wrong take advantage of its own 
wrong, so as to escape liability for repayment on 
the ground that in collecting the bills it acted as 
agent of the contractor and has paid over the mon¬ 
ey to him.87 

Redemption of bonds. Refunds may not be made 
under some statutory provisions until all bonds reg¬ 
ularly issued by the local improvement district have 
been redeemed.®* The holders of improvement 
bonds have been held entitled to have restored the 
assessments which had been paid by the surrender 
of the bonds pursuant to an invalid statute.*® 

§ 1576. - Grounds for Recovery 

a. In general 

b. Excessive amount of assessment 

c. Invalidity of assessment 

a. In General 

An assessment paid for an Improvement which Is 
abandoned before completion may be recovered back; 
but recovery cannot be predicated on a voluntary pay¬ 
ment of an assessment on the property of another or on 
misapplication of a payment to the wrong property. 

Under some statutes recovery may be had of as- 


78. Mo.—State ex rel. St Louls-San 
Francisco Ry. Go. v. l>arby, supra. 

79. Ky.—Coipns Juris quoted in 
Trustees of M. E3. Church South of 
Walton Ky., v. Aylor, 31 S.W.2d 
G04, 605, 285 Ky. 360. 

44 C.J. p 810 note 70. 

80. Ky.—Oorpua Juris quoted in 
Trustees of M. B. Church South 
of Walton, Ky., v. Aylor, 31 S.W.2d 
604, 605, 235 Ky. 369. 

44 C.J. p 810 note 71. 

Person who ^aid” or ''caused to be 
paid’* 

Where realty purchaser gave mort¬ 
gage for dlllerenee between purchase 
price and cash payment less unpaid 
taxes and assessments and another 
paid assessment on behalf of pur¬ 
chaser, the other was the person 
who ''paid" the assessment and the 
purchaser was the one who “caused 
to be paid" the assessment within 
law providing for refund to person 
who had paid or caused to be paid 
assessment—^Lahey v. Trachman, C. 
C.A.N.T., 130 F.2d 748. 


81. Ky.—Corpus Juxls quoted In 
Trustees of M. B. Church South of 
Walton, Ky., v. Aylor, 31 S.W.2d 
604, 605, 235 Ky. 359. 

Mich.—City of Grand Rapids v. Iosco 
Land Co., 268 N.W. 753, 278 Mich. 
613, 106 A.L.R. 695. 

Miss.—Robertson v. Singleton, 125 
So. 421, li56 Miss. 220. 

N.J.—^Marano v. North Berg#^n Tp., 
172 A. 817, 116 N.J.Bq. 19$. 

44 C.J. P 810 note 72. 

Recovery by former owner on aban¬ 
donment of Improvement see in¬ 
fra 8 1676 a 

88. Or.—Momtt y. Salem, 160 P. 
1152, 81 Or. 686. 

44 G.J. P 810 note 78. 

83. Or.—^Neer v. Salem, 149 P. 476, 
77 Or, 42. 

84U Cal.—Spencer v. Los Angeles, 
179 P. 163. 180 Cal. 108. 

85. Wis.—^Marine Co. v. Milwaukee, 
138 N.W. 640, 151 WiS. 239. 

88. Cal.—Spencer v. Los Angelea 
179 P. 168, 180 Cal. 108. 

44 G.J. p 813 note 46. 
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87. Mo.—Brink v. Kan.sa8 City, 198 
S.W.2d 710, 356 Mo. 860. 

88. Wash.—City of Longview v. 
Longview Co., 160 P.2d 395, 21 
Wash.2d 248. 

interest 

I Whore payer of assessment on Its 
property for improvements specially 
benefiting property Improperly re¬ 
ceived refunds from funds of local 
improvement district before all 
bonds regularly issued by the dis¬ 
trict had been redeemed, assessment 
payer in addition to being liable to 
bondholders for amount of refunds 
was required to pay interest there¬ 
on from respective dates received by 
It.—City of Longview v. Longview 
Co., supra 

89. U.fl.—City of Clinton, Okl., ox 
rel. Schuetter, v. First Nat. Bank 
in Clinton, D.C.Okl., .39 F Supp. 909, 
alHrmcd, C.C.A., Hann v. City of 
Clinton. Okl., ez rel Schuottcr, 131 
F.2d 978. 
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sessxnents erroneously or illegally collected, without 
regard to whether the assessment was erroneously 
levied or assessed.^0 One who by mistake has vol¬ 
untarily paid a paving assessment on the property 
of another cannot recover the sum paid from the 
owner of the property.®^ A person cannot recover 
back an assessment on the ground that the officers 
applied the payment by him to assessments on other 
property not owned by him,®2 but his remedy is to 
enforce his payment as an exoneration of his land 
from the assessment.®® It is essential to a right of 
action against the municipality that the money shall 
have come into the treasury of the corporation for 
its use or that it shall have had or been able to have 
the benefit thereof.®* 

Interest voluntarily paid with full knowledge of 
the facts, although under a mistake of law, cannot 
be recovered back.®® 

Failure to complete improvement. Where an im¬ 
provement is abandoned, an assessment paid for it 
may be recovered back,®® and, if the property is sold 
after the payment of the assessment, the assessment 
may be refunded to, or recovered back by, the for¬ 
mer owner who paid it.®^ 


Defective improvement. Where an owner has 
paid his assessment before discovering that the im¬ 
provement is defective by reason of a substantial 
failure to perform the work as specified, the ex¬ 
tent of his recovery depends on the value of the 
work done;®® if the improvement has been entirely 
worthless since its acceptance and has not been re¬ 
placed by the municipality at its own expense, the 
owner may recover all that he has paid;®® but, if 
the improvement as constructed was not entirely 
worthless and the municipality has not remedied the 
defect, an allowance for such value as the improve¬ 
ment had for a time, or will continue to have, 
should be made,i and the difference between that 
allowance and the amount paid by the property own¬ 
er on the assessment may be recovered.® 

b. Excessive Amoiuit of Assessment 

An excessive assessment paid by property owners 
generally may be recovered back by them If claimed with¬ 
in the period fixed by law. 

Where a property owner has paid an excessive 
assessment, the excess or surplus belongs to him® 
and not to the municipal corporation,* the improve¬ 
ment district,® or the bondholders;® and it may and 
should be returned to him.7 In some jurisdictions. 


90. Cal.—a. Slwel & Co. v. Loa An- 
ffelea County, 167 P.2d 177, 27 Cal. 
2d 724, followed In Himea v. Los 
Angeles County, 167 P.2d 189, 27 
Cal.2d 891. 

Invalidity of assessment see Infta 
subdivision c of this section. 

91. N.T.—^Hubbard v. Blanchard, 99 
N.Y.S. 262. 113 App.Dlv. 788. 

Subrogation to lien of municipality 
see supra S 1®72 a. 

99. N.T.—^Purdue v. New York, 1 
Daly 121, 12 Abb.Pr. 31. 

93. N.T.—^Purdue v. New York, su¬ 
pra. 

M. Iowa.—^Hawkeye Loan, etc., Co. 
V. Marion, 81 N.W. 718, 110 Iowa 
468. 

44 C.J. p 811 note 86. 

96. 111.—Chicago v. McGovern, 80 
N.E. 896. 226 Ill. 408. 

98i Cal.—Chapman v. City of Los 
Angeles. 79 P.2d 128, 26 Cal.App.2d 
186. 

D.C.—^Boss v. District of Columbia, 
134 F.2d 14, 77 U.S.App.D.a 142, 
145 A.L.R. 1126. 

Ill.—^Woodruff V. City of Chicago, 69 
N.E.2d 287, 394 Ill. 642. 

44 CJ*. p 811 note 78. 
caroumstanoes indlcatingr city’s liu 
teatloiL 

Nonexistence of any effective or¬ 
dinance levying assessment for Im¬ 
provement and city’s admission that 
it was waiting for opportune time to 
complete Improvement established 
that city had no present Intention, 


and had had none for some time, of 
completing contemplated public Im¬ 
provement —Woodruff V. City of Chi¬ 
cago, supra. 

Cknnidotloii of Improvement pending 
suit 

Where street Improvement was 
completed during pendency of action 
by landowner to recover money paid 
as special assessment therefor, there 
was no abandonment of the proceed¬ 
ings so as to Justify allowing dam¬ 
ages because of unrecuonable or vex¬ 
atious delay.—^Woodruff v. City of 
Chicago, supra. 

Abandonment not shown 
D.C.—^Boss V. District of Columbia, 
134 F.2d 14, 77 U.S.App.D.C. 142, 
145 A.L.R. 1126. 

Ill.—Goodman v. City of Chicago, 83 
N.E.2d 23. 336 Ill.App. 126. 

97. Minn.—Smith v. Minneapolis, 
104 N.W. 227, 96 Minn. 431—Rog¬ 
ers V. St Paul, 81 N.W. 639, 79 
Minn. 6, 47 L.R.A. 637. 

Right to refund as between grantor 
and grantee generally see supra 5 
1576. 

9& Wls.—Marine Nat. Exchange 
Bank of Milwaukee v. City of Mil¬ 
waukee, 16 N.W.'3d 381, 1246 Wls. 1. 
99. Wls.—Maxine Nat. Exchange 
Bank of Milwaukee v. City of Mil¬ 
waukee, supra. 

L Wis.—^Marine Nat Exchange 

Bank, of Milwaukee v. City of Mil¬ 
waukee, supra. 

A Wls.—^Marine Nat Exchange 
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Bank of Milwaukee v. City of Mil¬ 
waukee. supra. 

3. Okl.—Corpus Juris guoted In Chi¬ 
cago, R. I. & P. Ry. Co. V. Excise 
Board of Canadian County, 25 P.2d 
70, 73, 165 Okl. 82—Spitzer v. El 
Reno, 138 P. 797, 41 Okl. 430. 

Credit of excessive installment on 
subsequent installments see supra 
9 1673 b. 

4. Okl.—Corpus Juris quoted In Chi¬ 
cago, R. I. ft P. Ry. Co. V. Excise 
Board of Canadian County, 25 P. 
2d 70, 73, 165 Okl. 82—Spitzer v. 
El Reno, 138 P. 797, 41 Okl. 430. 

6b Okl.—Corpus Juris quoted in Chi¬ 
cago, R. I. ft P. Ry. Co. V. Excise 
Board of Canadian County, 25 P. 
2d 70, 73, 165 Okl. 82—Spitzer v. 
El Reno, 138 P. 797, 41 Okl. 430. 

6. Okl.—Corpus Juris quoted in Chi¬ 
cago, R. I. & P. Ry. Co. V. Excise 
Board of Canadian County, 25 P.2d 
70, 73, 165 Okl. 82—Spitzer v. El 
Reno. 138 P. 797, 41 Okl. 430. 

7- Ill.—Site of Fort Dearborn Bldg. 
Corporation v. City of Chicago, 47 
N.E.2d 661, 318 Ill.App. 139. 

Minn.—Sloan v. City of Duluth, 259 
N.W. 393, 194 Minn. 48. 

Okl.—Corpus Juris quoted In Chica¬ 
go, R. i. & P. Ry. Co. v. Excise 
Board of Canadian County, 25 P. 
2d 70, 73, 166 Okl. 82. 

44 C.J. p 814 note 6V. 

’O&ebate^” as used in statute pro¬ 
viding that, should any surplus re¬ 
main in special assessment fund aft^ 
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however, where an excessive assessment has been 
voluntarily paid, the excess cannot be recovered 
back,8 unless the case falls within the operation of 
a valid mandatory statute.^ 

While penalties and interest may gfive rise to an 
excess within the meaning of charter or statutory 
provisions for the refunding thereof,^® an excess so 
arising should not be paid exclusively to the persons 
who paid the penalties and interest,ii but should be 
distributed among the property owners in proportion 
to the respective amounts of their original valid 
assessments.!* The city may lawfully fix a speci¬ 
fied period within which the excess may be claimed 
by the owner,!* and, if not so claimed, the right of 
the owner may not be enforced.!* 

c. Invalidity of Assessment 

(1) In general 

(2) Voluntary or involuntary payment 

(3) Payment induced by fraud, mistake, 

or ignorance 

(4) Payment under protest 
(1) In General 

Recovery may sometimes be had of amounts paid un¬ 
der an Invalid assessment, provided there Is a compliance 
with statutory conditions. 


Recovery may sometimes be had of money paid 
under an invalid assessment or an assessment levied 
under a void ordinance,!* particularly after the as¬ 
sessment has been vacated,!* although the payment 
would have been a ground for a refusal to vacate 
the assessment.!^ However, it has been held that 
an assessment, otherwise legal, cannot be recovered 
back because of informality in the enactment of the 
law imposing it,!* or because the record is defective 
in failing to set forth all the facts.!® Statutes pro¬ 
viding for the recovery back of an unlawful tax are 
construed to relate only to a general tax or to or¬ 
dinary taxes for state and county purposes, and not 
to municipal special assessments,*® unless the lan¬ 
guage of the statute indicates a legislative intent to 
make it applicable to such assessments.*! An action 
to recover assessments paid under protest, based on 
improper notice in connection with the improvement 
proceedings, necessarily challenges the validity of 
the assessment so as to render applicable a statute 
prohibiting the invalidating of an assessment in cer¬ 
tain cases except for fraud.** 

Necessity of payment before delinquency. Where 
a statute permits an assessment to be paid before 
delinquency under protest and gives the right to 
recover it because of illegality, a property owner 


er final settlement .w^^h contractor 
and for bonds, vouchers, and inter¬ 
est, city antiall at once cause rebate 
on the parcel of land assessed of 
such parcel's pro rata proportion of 
such surplus, means a remission or 
payment back of an amount previ¬ 
ously paid into the fund.—<Slte of 
Fort Dearborn Bldff> Corporation v. 
City of Chicago. 47 N.F.2d 661, 318 
IlLApp. 189. 

Determination of raipliu 

Where all bonds, vouchers, and in¬ 
terest in connection with a local im¬ 
provement had been paid and parties 
stipulated as to the net amount re¬ 
maining in the special assessment 
fund, such net amount was the 
amount of the surplus to be rebated. 
—Site of Port Dearborn Bldg. Corpo¬ 
ration V. City of Chicago, supra 
8. Minn.—^Hunter v. Minneapolis, 
213 N.W. 916, 171 Minn. 300. 

Pa—^Investor's Realty Co. v. Harris¬ 
burg, 126 A. 236, 281 Pa 200. 

9b Pa—^Wolfe V. Fdgewood Boi>- 
ough, 68 PaSuper. 38. 

41 C.J. p 814 note C8. 

Provision not api^Ucable 

A charter or statutory provision 
for a return to the property owners 
of the excess, where a larger sum 
has boon collected from them than is 
necessary for the construction of the 
improvement, or for the payment of 
the whole cost cuid expense thereof, 
is not applicable where there is no 


"excess" within the meaning of the 
statuta—Chehalis v. Robinson, 152 
P. 696, 87 Wash. 690—44 C.J. p 814 
note 69. 

10. Okl.—Oozpas juris anoted in 
Chicago, R. 1. & P. Ry. Co. v. Ex¬ 
cise Board of Canadian County, 25 
P.2d 70, 73, 166 Okl. 82. 

Wash.—Miller v. Seattle, 97 P. 55, 
50 Wash. 262. 

11. Okl.—Corpus juris qLUOted In 
Chicago, R. I. & P. Ry. Co. v. Bx- 
cisu Board of Canadian County, 25 
T*.2d 70, 73, 166 Okl. 82. 

Wash.—Miller v. Seattle, 97 P. 66, 
60 Wash. 262. 

12. Okl.—Corpus Juris quoted In 
Chicago, R. I. & P. Ry. Co. v. Ex¬ 
cise Board of Canadian County, 26 
P.2d 70, 73, 166 Okl. 82. 

Wash.—Miller v. Seattle, 97 P. 56, 60 
Wash. 252. 

13. Wash.—Mi]lor v. Seattle, supra. 
14t Wash.—Slate v. Seattle, 102 P. 

770, 63 Wash. 666—Miller v. Seat¬ 
tle, 97 P. 66, 60 Wash. 262. 

15b Ky.—Henderson v, Lleber, 192 
S.W. 830, 176 Ky. 16. 

H.Y.—^Ferguson v. Stebbins, 32 N.T. 

S.2d 73, 177 Mlsc. 498. 

Okl.—Boswell v. Chambless, 113 P. 

2d 832, 189 Okl. 112. 

Devy or assessment for improper 
purposes 

Uhdor some statutes an action 
may be brought to recover bock spe- 
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ciol aasessments levied or assessed 
for Illegal or unauthorized purposes. 
—Loup River Public Power Diet. v. 
Platte County. 14 N.W.2d 210, 144 
Neb. 600—^Hayman v. City of Grand 
Island, 284 N.W. 733, 135 Neb. 873. 
Separated lot levied as abutting 
Special asseRsment levied against 
lot as an abutting lot, although it 
was separated from street by strip 
of surplus land approximately three 
feet wide acquired by city for the 
street, could be recovered back.— 
Armstrong v. City of Detroit, 282 N- 
W. 147, 286 Mich. 277. 

ISb N.J.—^Mayor, etc., of Jersey City 
V. Riker, 38 N.J.Law 236, 20 Am.R. 
386—Marano v. North Bergen Tp., 
172 A. 817, 116 N.J.Eq. 106. 

44 C.X p 811 note 81. 

17. N.Y.—Jones v. New York, 37 
Hun 513. 

18. La.—^New Orleans Bank v. New 
Orleans, 12 La.Ann. 421. 

19. Mass.—^Taber v. New Bedford, 
136 Mass. 162. 

20. Wls.—^Marine Co. v. Milwaukee. 
138 N.W. '640, 151 Wis. 239. 

44 C.J. P 813 notes 37, 38. 

21. Nob.—Omaha v. Hodgskins, 97 
N.W. 346, 70 Neb. 220. 

44 C.J. p 813 note 39. 

22. N.Y.—^Emigrant Industrial Sav. 
Bank v. City of New York, 66 N.Y. 
S.2d 607, 271 App.Div. 330, ofllrmed 
77 N.JB].2d 800, 297 N.Y. 796. 
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who seeks to recover an assessment must have paid 
it before delinquency, but such a statute does not 
apply,24 nor is the remedy provided thereby ex- 
clusive^s where there is an entire want of jurisdic¬ 
tion to make the assessment. 

(2) Voluntary or Involuntary Payment 

In general, an Invalid asaeaament can be recovered 
back where payment thereof waa Involuntary, but not 
where It waa voluntary; and. In determining whether a 
payment waa Involuntary, the general rulea governing 
paymenta under dureaa are applicable, 

A compulsory or involuntary payment of a void 
assessment may be recovered back.26 Conversely, 
the rule obtaining in a majority of jurisdictions is 
that no recovery may be had where the payment 
was voluntary,27 even though the assessment was 
subsequently vacated ;28 and especially is recovery 
barred where a void assessment was voluntarily paid 
with full knowledge of all the facts and circum¬ 
stances' rendering it invalid.28 In some cases, how¬ 
ever, it is held that, where an assessment is set aside, 
the money paid under it may. be recovered, although 
the payment was in a legal sense voluntary.* 3 A 
statute providing a specific remedy for vacating, 


correcting, or reducing assessments does not apply 
so as to exclude an action to recover back the 
amount of an illegal assessment paid under coer¬ 
cion of law.*i 

What constitutes. In determining whether a pay¬ 
ment of an illegal assessment is voluntary or invol¬ 
untary within the meaning of the rules denying or 
allowing recovery back according as the payment is 
voluntary or involuntary, the rules governing pay¬ 
ments under duress or compulsion in general are 
applicable.** A pa 3 rment of an illegal assessment is 
voluntary when it is made without coercion in fact 
or law,** as where it is made before process issues 
for collection,*4 before distraint under a warrant 
for collection,** before any threats or proceedings 
by the city,** or before sale is threatened.**^ Also 
a payment is not involuntary where it is made in 
order to effect a sale of the land** or to secure a 
loan on the property.** On the other hand, a pay¬ 
ment is involuntary where it is made under coercion 
of a le\'y,^® or after advertisement and threat of 
sale,*i or to prevent or remove a cloud on the ti¬ 
tle.^* A mere threat of a suit if pa 3 rment is not 
made has been said not to constitute compulsion or 
coercion;^* but a payment under direction of a 


23. Neb.—Soutb Omaha ▼. McGav- 
ock. 100 N.W. 805. 72 Neb. 382. 

24. U.S.—Offden City v. Armstrong. 
Utah, 18 S.Ct 98. 168 U.S. 224. 42 
L..Sd. 444. 

25. U.S.—Ogden City v. Armstrong, 
supra. 

26b Mich.—Whitney ▼. Port Huron, 
50 N.W. 816, 88 Mich. 268. 26 Am. 
S.IL 291. 

44 G.J. p 811 note 92. 

27. Central Savings Bank & 
Trust Co. V. City of Monroe, 194 
So. 767, 194 La 743—Cook v. City 
of Shreveport, App., 144 So. 145. 

Minn.—Horn v. City of Minneapolis, 
234 N.W. 289. 182 Minn. 172— 
Hunter v. City of Minneapolis, 218 
N.W. 916, 171 Minn. 309. 

N.T.—County Securities v. Warwick 
Properties, 24 N.T.S.2d 971, 176 
Mlsc. 272, affirmed 83 N.Y.S.2d 825, 
263 App.Div. 964, appeal denied 84 
N.Y.S.2d 520, 268 App.Div. 1008. 
affirmed 46 N.E.2d 844, 289 N.T. 
774—St. Stanislaus Church Soc. v. 
Erie County, 276 N.Y.S. 84. 163 
Mlsc. 511. 

44 C.J. p 811 note 98. 

^uni.tnxal ohllgatlon” 

City’s claim for paving. Invalid as 
lien because not timely filed, was a 
‘^natural obligation,” precluding re¬ 
covery of sum voluntarily paid on 
claim.—Cook v. City of Shreveport, 
LaAjpp.. 144 So. 146. 

28. IlL—Union Bldg. Ass’n v* Chi¬ 
cago. 61 Ill. 489. 

44 C.J. p 812 note 96. 


29. Mo.—^Franke v. St. Louis, 249 
S.W. 879. 

80, N.J.—Elisabeth v. Hill, 39 N.J. 
Law 565. 

44 aJ. P 812 note 96. 

3L N.Y.—Segfiied Constr. Co. v. 
New York. 209 N.Y.S. 429. 124 
Mlsc. 622. 

44 aj. p 812 note 97. 

32. Cal.—Garibaldi v. Daly City, 
143 P.2d 897, 61 Cal.App.2d 514. 

Payment held voluntary 

La.—Cook V. City of Shreveport. 

App.. 144 So. 146. 

Payments held involuntary 

(1) Generally.—^Ejrchner v. City 
of Pittsfield, 44 N.E.2d <634. 312 Mass. 
842. 

(2) Payment of an assessment to 
avoid a lien on the property carrying 
a penalty and to comply with the de¬ 
mand of a mortgagee under threat of 
declaring the principal sum due was 
involuntary.—Adrlco Realty Corpo¬ 
ration V. City of New York, 164 N.B. 
732. 250 N.Y. 29. 64 A.L.R. 1. 

33. N.Y.—Trlpler v. New York, 26 
N.B. 721, 125 N.Y. 617. 

44 C.J. p 812 note 3. 

3d- Pa.—^Peebles v. Pittsburgh. 101 
Pa. 304, 47 AraR. 714. 

44 C.J. p 812 note 4. 

35. Mich.—^Detroit v. Martin, 84 
Mich. 170, 22 Am.R. 512. 

44 C.J. p 812 note 5. 

3^ N.Y.—^Vanderbeck v. Rochester, 
46 Hun 87, affirmed 25 N.B. 408. 122 
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N.Y. 286—Smyth v. New York, 11 
N.Y.S. 683, 58 N.Y.Super. 357. 

37. Cal.—^Decker v. Perry, 35 P 
1017, 4 Cal.Unrep.Cas. 488. 

3a Or.—Moffltt V. Salem. 160 P. 

1152, 81 Or. 686, 691. 

44 C.J. p 812 note 8. 

89. N.Y.—^Redmond v. New York, 26 
N.B. 727, 125 N.Y. 682. 

40. Mich.—^Blanchard v. City of De¬ 
troit. 235 N.W. 230, 253 Mich. 491. 

N.Y.—^Unlon Steamboat Co. v. Buf¬ 
falo. 82 N.Y. 351. 

41. N.Y.—Vaughn v. Port Chester, 
82 N.B. 137, 136 N.Y. 464. 

44 C.jr. p 812 note 12. 

48. Mich.—^Newberry v. Detroit, 150 
N.W. 838. 184 Mich. 188. 

44 CJ. p 818 note 18. 

43. Cal.—Spencer ▼. Los Angeles, 
179 P. 163, 180 Cal. 103. 

Ih aUssonxl 

(1) It has been held that one pay¬ 
ing an assessment cannot. In a suit 
to recover it back, rely for coercion 
on the fact that the municipality had 
threatened suit thereon.—Pranke v. 
St. Louis. Mo.. 249 S.W. 879. 

(2) In a later case in which it was 
asserted that the law as to payment 
under duress should not be so re¬ 
stricted as In the Pranke case, supra, 
payment was held to be under duress 
where tax bills were liens on lots 
and Interest was accruing at seven 
per cent before maturity and at eight 
per cent thereafter, and burden on 
property owners in either attempting 
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judgment of foreclosure is under ooercion.^^ It has 
been both affirmed^^ and denied^^ that payment aft¬ 
er a threatened levy is involuntary. Payments made 
under duress do not necessarily become voluntary 
payments by the fact that they were made with 
knowledge of facts indicating the invalidity of the 
tax bills but it has been held that, where pay¬ 
ment of an apparently regular assessment is made 
with knowledge of facts rendering the assessment 
illegal and before any attempt has been made to en¬ 
force it, it cannot be regarded as an involuntary 
payment under coercion of law.^S 

(3) Payment Induced by Fraud, Mistake, or 
Ignorance 

An Invalid assessment ordinarily cannot be recovered 
back where It Is paid under a mistake of law, but may 
be recovered, in some Jurisdictions, If It Is paid under a^ 
mistake of fact. Payments Induced by fraud are re¬ 
coverable. 

The rule that a void assessment voluntarily paid 
cannot be recovered back is applicable, even though 
it was paid in ignorance, or under a mistake, of 
law;^® and some courts declare that the rule ap¬ 
plies regardless of whether the payment was made 
under a mistake of law or of fact;^<l but in other 
jurisdictions it is held that an invalid assessment 
may be recovered back where the payment was 
made in ignorance of, or mider a mistake as to, 


material facts,®^ or was induced by fraud.®^ In 
the latter jurisdictions, an assessment invalid by 
reason of facts dehors the record may be recovered, 
if it is paid in ignorance of the illegality;®® but, 
where irregularities appear on the face of the pro¬ 
ceedings, payments of special assessments cannot be 
recovered back because of the invalidity alone.®^ 

(4) Payment under Protest 

Payment under protest Is not essential tn all juris- 
dictions to permit recovery back of an Involuntary assess¬ 
ment. Where required by statute, however, the protest 
must be sufficient In form. 

Where there are other facts constituting duress 
or coercion, the property owner may prevent a sale 
of his property by paying an illegal assessment un¬ 
der protest and subsequently sue the municipality to 
recover back the amount paid;®® and, under some 
statutes, recovery back may be had of a special as¬ 
sessment paid under protest without the necessity of 
duress by a present threat to levy on and take the 
property involved.®® The mere fact that special as¬ 
sessments were paid under protest does not of it¬ 
self permit their recovery back except in accord¬ 
ance with statute;®"^ apart from statutory provi¬ 
sions, payment of an assessment under protest is 
not in itself such an involuntary payment as to en¬ 
title the payor to recover the amount on showing 
that the assessment was illegal.®® Protest is nec- 


to have tax bills canceled or in prop¬ 
erly defending a suit on the tax bills 
waa both great and expensive.— 
Brink v. Kansas City, 198 S.W.2d 710. 
3&5 Mo. 860. 

4A. N.T.—^Brehm v. New York, 89 
Hun 633, affirmed 10 N.R 158, 104 
N.Y. 186. 

45. Mich.—Louden v. Bast Saginaw, 
2 N.W. 182, 41 Mich. 18. 

44 G.J. p 812 note 16. 

46. Ga.—Hoke v. Atlanta, 33 S.B. 
412, 107 Ga. 41<6. 

47. Mo.—Brink v. Kansas City, 198 
S.W.2d 710, 366 Mo. 860. 

4a N.T.—Trlplcr v. New York, 26 N. 
B. 7,81, 126 N.Y. 617—X>eysep v. 
Now York, 70 N.Y. 497. 26 Am.R. 
624—Haven v. New York. 73 N.Y. 
S. 678, 67 App.Div. 90. affirmed 
66 N.B. 1110, 173 N.Y. 611. 
Bayment after bill to enjola enforoe- 
meat 

Payments with full knowledge of 
illegality of assessments, after fll- 
ing of bill to enjoin enforcement of 
assessments, were held voluntary and 
not recoverable.—Sumner v. City of 
Detroit, 267 N.W. 769, 276 Mich. 
689. 

49. ta.—Central Savings Bank ft 


Trust Co. V. City of Monroe, 194 

So. 767. 194 La. 743. 

44 C.J. p 813 note 20. 

50. Ky.—Louisville v. Belknap 
Hardware, etc., Co-, 140 S.W. 186, 
146 Ky. 266. 

51. Wis.—^HaiTison v. Milwaukee, 6 
N.W. 326, 49 Wis. 247. 

44 CJ*. p 812 note 22. 

Absence of actual or ooastmotiVB ao- 
tlce 

The payment oC an Illegal assess¬ 
ment to a municipality is not vol¬ 
untary so as to preclude recovery 
bock if it is made without actual 
or constructive notice of its illegal¬ 
ity.—County Securities v. Warwick 
Properties, 24 N.Y.S.2d 971, 176 Misc. 
272, affirmed 83 N.Y.S.2d 835, 363 
AppDiv. 964, appeal denied 84 N.Y. 
S.2d 630. 263 App.Div. 1008, affirmed 
46 N.R2d 844. 289 N.Y. 774. 

58. Colo.—^Richardson v. Denver, 80 
P. 333, 17 Colo. 398. 

Wis.—^Harrison v. Milwaukee. 6 N. 

W. 326, 49 Wis. 247. 

OLroumstances not affecting liability 
In action to recover payments mode 
on tax bills, which had been Issued by 
city to sewer construction con true-- 
tor, and which were subsequently, 
canceled on grpund that they were 
contaminated by ft'aud, city could 
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not defend on grolind that property 
owners got value received in that 
sewer was well constructed and at a 
reasonable cost and wns a needed 
benefit, nor was city entitled to a 
set-off for value of such benefit; 
moreover, in such cose, the munici¬ 
pality cannot e.scape liability on the 
ground that it did not Issue the tax 
bills until directed so to do by man¬ 
damus.—Brink v. Kansas City, 198 
S.W.2d 710, 366 Mo. 860. 

53. N.Y.—Adrieo Realty Corporation 
V. City of Ne'y York, 164 N.B. 732, 
260 N.Y. 29, 64 A.L.E. 1. 

44 C.J. p 81*2 note 24. 

54. N.Y.—Trlpler v. New York, |26 
N.B. 721, 126 N.Y. 617. 

44 C.J. p 813 noto 25. 

55. Cal.—Spencer v. Los Angeles, 
179 P. 163, 180 Cal. 103. 

Wis.—Hoehl V. Milwaukee, 124 N.W. 
400, 141 Wis. 841. 

56. Wis.—^Welch V. City of Ocono- 
mowoc, 221 N.W. 760. 197 Wis. 173. 

67. Mich.—Forest Hill Cemetery Co. 
V. City of Ann Arbor, 6 N.W.2d 
664, 303 Mich. 66—Reliance Auto¬ 
mobile ft Supply Co. V. City of 
Jackson, 221 N.W. 290, 244 Mich. 
282. 

5a Mich.—Sumner v. City of De¬ 
troit, 267 N.W. 769, 275 Mich. 689. 
44, C.J. p 813 noto 31. 
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essary if the statutes so require but it has been 
held that, where a pa 3 rment is made involuntarily 
and under legal duress, there is no rule, apart from 
statute, requiring a protest.®® 

Sufficiency of protest In the absence of a statute 
regulating the matter, the sufficiency of a protest is 
to be determined according to the rules of the com¬ 
mon law.®i Under such rules the protest need not 
be in writing ;®2 nor need it specify the grounds 
thereof where the officer to whom it is made is 
jchargeable with knowledge of the illegality of the 
assessment®® or is aware of the facts which make 
it illegal.®^ Under some statutes, however, a writ¬ 
ten protest is necessary.®® 

§ 1577. -Actions 

Actions to recover back assessments must be brought 
In proper form and time, by the person entitled to re¬ 
payment, and after performance of necessary conditions 
precedent. The general rules as to pleadings, evidence, 
and trial ordinarily are applicable In such actions. 

The courts have jurisdiction to direct repayment 


of assessments in a proper case,®® and are not de¬ 
prived of such authority by charter provisions au¬ 
thorizing the common council of the municipality 
to provide for a refund-®^ An action to recover 
back an assessment, or a part thereof, must be 
brought in the proper form,®® within the time pre¬ 
scribed by statute,®® and by the person entitled to 
repayment.*^® Relief in equity will not be barred 
because of the existence of another remedy where 
such other remedy is not adequate or complete.^i 
A remedy provided by statute should be pursued by 
a person who has a just cause of complaint against 
an assessment.*^® However, where the municipality 
levied an assessment in violation of an express con¬ 
tract with the landowner, it was held that the land- 
owner was not obliged to pursue the statutory pro- 
^ceeding^ to obtain an abatement, but could rest on 
the obligation assumed by the municipality.^* It 
has been held that in a single action plaintiff may 
seek to have an assessment roll annulled and to re¬ 
cover the amount paid.^^ 


59. Maas.—^Klrchner v. City of 
PlttafleM, 44 N.E.'Sd 684. 8L2 Mass. 
842. 

Statute held inappUoable 

Where a city was granted an 
easement Sot sewer purposes in con¬ 
sideration of an abatement of all 
sewer assessments by the municipal¬ 
ity against the grantor’s land, an 
action by the grantor to recover 
back an assessment on his land was 
held to be an antion to recover a sum 
exacted in violation of an express 
contract, and not an action to recov¬ 
er back a tax requiring a written pro¬ 
test.—Klrchner V. City of Pittsfield, 
supra. 

00. Mich.—^Blanchard v. City of De¬ 
troit. 235 N.W. 230, 263 Mich. 
491—^Newberry v. Detroit, 160 N. 
W. 838. 184 Mich. 188. 

61. Cal.—Spencer v. Los Angeles, 
179 P. 163. 180 Cal. 103. 

68. CaL—Spencer v. Los Angeles, 
supra. 

63. Cal.—Spencer v. Los Angeles, 
supra. 

64. Cal.—Spencer v. Los Angeles, 
supra. 

44 C.J. p 813 note 44. 

65. Mass.—^Klrchner v. City of Pitts¬ 
field, 44 N.D.2d 634, 312 Mass. 342. 

66. Mich.—^Blanchard v. City of De¬ 
troit. 236 N.W. 230, 263 Mich. 491. 

67. Mich.—^Blanchard v. City of De¬ 
troit, supra. 

68. Iowa.—^Bed Qak First Nat. Bank 
V. Kelly, 139 N.W. 664, 159 Iowa 
812. 

44 C.J. p 814 note 66. 

A writ of rastitiLtloiL is not a 
proper remedy to compel the re¬ 


turn of assessment payments where 
there has been no proceeding as to 
the assessment before the court from 
which the wnt is sought, and the 
controversy and the parties have 
never before been before such court. 
—St. Mary’s Church, Gloucester, v. 
Mayor and Common Council of Glou¬ 
cester City, 199 A. 900, 120 N.J.Law 
420. 

GlMS suit 

A suit by property owners for the 
benefit of themselves and all others 
similarly situated to require the re¬ 
turn of money which has been col¬ 
lected for special assessments is in 
effect a taxpayers' suit and is main¬ 
tainable as a class suit under stat¬ 
utes providing therefor.—City of Mi¬ 
ami Beach v. Tenney, 7 So.Sd 136, 
160 Fla. 841. 

69. Nebi—^Borland v. City of Hum¬ 
boldt, 263 N.W. 22, 129 Neb. 477. 
N.Y.—Emigrant Industrial Sav. Bank 
v. City of New York, 66 N.Y.S.2d 
607, 271 App.Div. 380, affirmed 77 
N.E.dd 800, 297 N.Y. 795. 

44 C.J. p 814 note 67. 

Period for recovery of tax on realty 
Sewer tax is a '’tax on real es¬ 
tate" and not a "local license tax" 
within meaning of statutes fixing a 
longer limitation period for recovery 
of a tCLx on real estate than for re¬ 
covery of a local license tax.—City of 
Richmond v. Eubank, 18 S.E.2d 897, 
179 Va. 70. 

Oomanenoement of period 
The period of limitations begins to 
run from the time of payment of 
the cussessment. 

Mich.—Salisbury v. City of Detroit, 
249 N.W. 841, 264 Mich. 260. 
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[Neb.—Dorland v. City of Humboldt, 
262 N.W. 2i2, 129 Neb. 477. 

Waiver of prematura action 
I An objection that the action to 
I recover back special assessments was 
prematurely brought may be waived 
by the municipality.—^Hayman v 
City of Grand Island, 284 N.W. 733, 
135 Neb. 878. 

Iblmltatlon Inapplicable 
Where the municipality claimed 
the right to deduct from the amount 
awarded to a property owner for 
land taken in condemnation proceed¬ 
ings the amount of an assessment 
Imposed for an improvement, a mo¬ 
tion filed by the property owner 
for payment of the amount awarded 
by the decree was held not to con¬ 
stitute an affirmative action to re¬ 
cover money paid under an assess¬ 
ment after the limitation period had 
expired.—^In re Woodhaven Blvd.. 
Borough of Queens, 33 N.Y.S.2d 661, 
'260 App.Div. 669, reargument denied 
In re Woodhaven Blvd., in Borough 
of Queens, City of New York, 26 N. 
Y.S.2d 1000, 261 App.Div. 836. 

70. Tenn.—State v. Butler, 11 Lea 
418. 

Wis.—State V. Milwaukee, 16 Wia 
•260. 

Persons entitled to repayment see 
supra 5 1675. 

71- Ill.—Flanagan v. City of Chica¬ 
go, 85 N.E.2d 645, 311 lll.App 135. 
78. N.C.—^Marion v. Pilot Mountain, 
97 S.E. 53, 170 NX:;. 118. 

73, Mass.—^Kirchner v. City of 
Pittsfield, 44 N.E.2d 634, 812 Mass. 
842. 

7A N.Y.—^Pooley v. Buffalo, 4 N.T.S. 
460, reversed on other grounds |26 
N.E. 16, 122 N.Y. 692. 
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Conditions precedent. Plaintiff must comply with 
all conditions precedent to the maintenance of the 
action.75 As a general rule money paid under an 
illegal assessment cannot be recovered without first 
setting the assessment aside but this rule is 
sometimes limited to cases in which the invalidity 
is not jurisdictional or constitutional and an ex¬ 
ception is also made where the invalidity is latent 
and does not appear on the proof that must be made 
to sustain proceedings under the assessment.^® A 
statute prescribing the conditions precedent to an 
action to recover special taxes has been held inap¬ 
plicable to an action to recover back a special as¬ 
sessment on property which was exempt from the 
assessment^® The presentation of a claim to the 
council before bringing suit is not necessary where 
a special statute, authorizing an action to recover 
an assessment paid under protest, clearly contem¬ 
plates that the presentation of a claim shall not be a 
condition precedent to the right to maintain the ac¬ 
tion.®® 

Pleadings. General rules governing pleadings are 
applicable to the pleadings in an action to recover 
back all or part of an assessment.®^ 

Evidence. General rules have been applied with 
respect to questions relating to evidence,®® such as 
the admissibility of evidence,®® and the weight and 
sufficiency thereof®* in actions for the recovery back 
of assessments paid. The burden is on plaintiff to 


establish the illegality of the assessment,®® as well 
as ignorance of such illegality where essential to re¬ 
covery ;®® and, where he admits general liability for 
a portion of the assessment, it is incumbent on him 
to prove the specific portion or amount for which 
he was not liable.®^ Matters admissible in evidence 
include an assessment roll containing the assess¬ 
ments against plaintiff’s property,®® a resolution of 
the council, remitting interest on the assessment for 
a specified time,®® and, where a protest may be in 
parol, evidence of conversations on the subject be¬ 
tween payors and collecting officers at the time of 
the respective payments.®® 

Trial. General rules apply with respect to the 
trial of an action to recover back an assessment.®^ 
Plaintiff is entitled to a directed verdict where he 
makes a prima facie case proving that a notice 
of the order for the improvement was not served 
on him as required by a valid and mandatory or¬ 
dinance and defendant fails to overcome the prima 
facie case.®® A directed verdict for defendant is 
error where the evidence does not warrant it.®® An 
error in the instructions in favor of the city is not 
prejudicial where it appears that, by reason of non¬ 
performance of a condition precedent, plaintiff was 
not entitled to maintain the action.®* 

Judgment or decree and costs. Although the ac¬ 
tion is assumpsit and plaintiff insists that the as¬ 
sessment is invalid in its entirety, where he also asks 


75- N.T.—Blank v. Villaffe of Os- 
Blnlngr. 16 N.T.S.Sd 879p 258 App. 
Dlv. 967. 

76. N'.J.—Norris v. Mlzabeth, 18 A. 

302p 61 N.J.Law 486. 

44 C.J. p 813 note 48. 

77- N.T.—^Lewls v. City of Lock- 
port. 12 N.B.2d 431. 276 N.T. 336. 

44 C.J. p 814 note 49. 

78- N.T.—^Ilom V. Now Lots. 83 N. 
T. 100, 38 Ani.R. 402. 

79- Utah.—^Davidson v. Salt Lake 
City, 17 P.2d 234. 81 Utah 203. 

80. Mont.—^Harvey v. Townsend, 188 
P. 897, 57 Mont. 407, dlstlnffulsh- 
Ing Leggat v. Butte, 168 P. 88, 64 
Mont. 137. 

81. Moss.—^Kirchner ▼. City of 
Pittsaeld, 44 N.B.2d 634. 312 Mass. 
342. 

N.T.—Emigrant Industrial Sav. Bank 
v. City of Now Tork, 6i3 N,T.S.2d 
87. afllrmod In part and reversed in 
port on other grounds 66 N.T.S. 
2d 507, 271 APP.D1V. 830, afflrmed 
77 N.B.2d 800, 297 N.T. 796. 

Wis.—^Marino Nat. Exchange Bank 
of Milwaukee v. City of Milwau¬ 
kee. 16 N.Wj2d 381, 246 Wls. 1. 

44 O.J. p 815 note 71. 

82. Tardy IDlng of lien 

Person seeking to recover money 


paid on Invalid paving lien presum¬ 
ably knew that city's asserted lien 
was not timely filed and was, there¬ 
fore, invalid.—Cook v. City of 
Shreveport, La.App.. 144 So. 145. 

83. Evidence held admissible 

In action to recover back paving 
assessments, evidence showing plain- 
tifTs property assessed proportion¬ 
ately more than other property, lack 
of benefit, and that assessment was 
greater than assessed value, was held 
erroneously excluded.—Carolina & N. 
W. By. Co. V. Town of Clover, C.C.A 
S.C.. 46 F.2d 396. 

84. Evidence held snifielent to show 
henofife 

N.T.—^Ferguson v. StehbJns, 32 N.T.S. 

2d 78, 177 Mlsc. 498. 

Evidence held Insufflcient to Show 
coercion 

Minn.—^Horn v. City of Minnoapolls, 
284 N.W. >289. 182 Minn. 172. 

85. N.T.—^Poolcy V. Bulfalo, 26 N. 
B. 624. ia4 N.T. 206. 

44 C.J. p 816 note 72. 

86. N.T.—Trlplcr v- New Tork, 17 
N.T.S. 760. 

87. Cal.—Southern Pac. Co. v. Ma¬ 
dera, 219 P. 1011, 63 Cal.App. 662. 
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88. Mich.—Corby v. Detroit, 158 N. 
W. 160. 191 Mich. 608. 

89. Mich.—Corby v. Detroit, supra. 

9a Cal.—Spencer ▼. Los Angeles. 

179 P. 163, 180 Cal. 103. 

91. Reference 

In a suit In equity to compel a 
municipality to account for collec¬ 
tions under a special assessment and 
to refund the surplus, the chancellor 
may refer the determination of the 
amount paid for the construction of 
the Improvemont, the amount collect¬ 
ed, and the amount of the surplus to 
the court which confirmed the as¬ 
sessment; and after such court to 
which the matter has been referred 
lias determined that the municipality 
holds a surplus, the chancellor may 
properly resume Jurisdiction.—^Flan¬ 
agan V. City of Chicago, 35 N.E.2d 
545. 311 IlLApp. 136. 

98. R.I.—^Manton v. Clarke, 121 A. 

116, 46 B.I. 170. 

44 C.J. p SIS note 79. 

93. U.S.—Carolina & N. W. By. Co. 
V. Town of Clover. C.C.A.S.C., 46 
F.2d 395. 

94b Mich.—^Louden v. East Saginaw. 

2 N.W. 182, 41 Mich. 18. 

44 C.J. p 816 note 80. 
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for a final disposition of the case on equitable 
grounds, it is permissible for the court, where the 
record furnishes sufficient data, to conclude the lit¬ 
igation by a judgment in his favor for the exces¬ 
sive portion of his assessment,^^ less such penalties, 
interest, or fees as he is liable for by reason of a 
failure to pay or tender his just proportion of the 
assessment when due.®® An action to recover back 
void assessments is not an action on contract with¬ 
in the meaning of statutes providing that in all ac¬ 
tions on contract against a municipality there must 
be proof and a finding by the court as to the extent 
of the municipality’s present indebtedness.®^ In¬ 
terest is allowable to plaintiff in a proper case,®® 
but is not payable, under some statutes, in the ab¬ 
sence of a showing of unreasonable and vexatious 
delay.®® 

In an action against a paving district, brought for 
the benefit of plaintiff and all other property own¬ 
ers in the district, to compel the commissioners of 
the district to distribute a surplus remaining in 
their hands after completing the improvement and 
discharging the indebtedness of the district, it is 
proper for the court, without appointing a receiver, 
and without otherwise interfering with the control 
and management of the commissioners over the af¬ 
fairs of the district, to direct the commissioners, 
as such, to distribute the surplus to the persons en¬ 
titled thereto.^ Also, in such case it is proper for 
the court to charge the costs of the litigation against 
the funds recovered,® except in so far as the appel¬ 


late court has decreed otherwise on a former ap¬ 
peal® The decree of distribution is not premature 
where the major portion of the assessments has 
been collected and Ae cost of collecting the remain¬ 
der will practically equal the sum collected, especial¬ 
ly where the decree reflects the purpose of the court 
to retain control of the case until all equities are 
adjusted.* 

§ 1578. Interest 

a. In general 

b. Period covered 

c. Amount on which computed; rate 
a. In General 

Interest on an assessment for a municipal Improve¬ 
ment Is payable where provided for by charter, statute, 
or ordinance, notwithstanding some Irreguiarity in the 
proceedings; but It does not accrue where a proper and 
timely tender of payment of the assessment has been 
made. 

Interest is payable on an assessment or special tax 
bill for a municipal improvement where provision 
therefor is made by charter or statute or ordinance,® 
and, where provision is so made, the court is with¬ 
out authority to disallow it.® Further, where statu¬ 
tory and charter provisions fix the interest to be 
charged on delinquent special assessments, the mu¬ 
nicipality cannot by general ordinance remit and 
cancel such interest.^ There is some general au¬ 
thority to the effect that an assessment bears inter¬ 
est after it becomes due,® or that, where it is made 
payable in installments> interest on the installments 


98. Mich.—Corby ▼. Detroit, 146 N. 
W. 670, 180 Mich. 208. 

98. Mich.—Corby ▼. Detroit, supra. 
Interest generally see Infra S 1578. 
Penalties generally see infra S 1679. 

97. Okl.—^Boswell v. Chambless, 118 
P.2d 882, 189 OlcL 112. 

9& Neb.—^Hayman v. City of Grand 
Island, 284 N.W. 788, 186 Neb. 873. 
Prom date of adjudioatioiii of Invalid- 
Ity 

Interest should be allowed against 
the city on payments made under 
protest only from the date on which 
the Invalidity of the assessments was 
established by final judgment.— 
Spencer v. Los Angeles, 179 P. 168. 
180 Cal. 103. 

afrom date of wrongful transfer 
Where plaintiff had never demand¬ 
ed a rebate, allowance of interest 
from date on whlOh city wrongful¬ 
ly transferred moneys from special 
assessment fund was proper.—Site 
of Fort Dearborn Bldg. Corporation 
V. City of Chicago, 47 N.B.2d 661, 318 
ni.App. 189. 

99. Ill.—Woodruff V. City of Chica^ 
go. 69 N.Edd 287. 894 Ill. 642. 


1. Ark.—Ft. Smith Pav. Diet. No. 
6 V. Fernandez, 228 S.W. 24, 144 
Ark. 650. 

44 C.J. p 816 note 87 [al. 

Si Ark.—Ft. Smith Pav. Dlst. No. 5 
Y. Fernandez, supra. 

8. Ark.—Ft. Smith Pav. Dlst. No. 6 
T. Fernandez, supra 

^ Ark.—Ft. Smith Pav. Dlst. No. 5 
V. Fernandez, supra 

& Ark.—Benton v. Nowlin, 62 S.W. 

2d 16. 187 Ark. 738. 

Fla—Oozpus Juris gnoted in Town of 
Montlcello v. Flnlayson, 23 So.2d 
843. 846. 166 Fla 668. 

La—^Lemolne v. Wheless Inv. Co.. 
App., 169 So. 434. 

N.J.—^Henderson v. Board of Com'rs 
of Lyndhurst Tp., 167 A. 743. 11 
N.J.Misc. *651, affirmed 176 A. 832. 
114 N.J.Law 272. 

Tex.—^Fljmt V. City of Kingsville. 
Civ.App.. 50 S.W.2d 414, reversed 
on other grounds 82 S.W.2d 934, 126' 
Tex. 610. 

Wash.—Taylor v. McKennett, 287 P. 

1. 156 Wash. 478. 

44 C.J. p 796 note 27. 
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Certlfloatloa 

Delinquent paving assessment In¬ 
stallment draws Interest whether or 
not certified to county treasurer.— 
Settle V. Frakes, 9 P.2d 768. 156 Okl. 
53. 

Absence of election to pay in install, 
ments 

Particular charter or statutory pro¬ 
visions relating to Interest may be 
applicable where the property owner 
has not taken advantage of the op¬ 
portunity or privilege, accorded him 
by another provision, of dividing his 
payments Into a specified number of 
parts and paying, with each part. In¬ 
terest on the full amount unpaid.— 
People V. Metz. 119 N.Y.S. 685, 134 
App.Dlv. 538. 

6L Mo.—^Austin V. Dickey, 9 S.W.2d 
593, 820 Mo. 682. 

7- Neb.—^Falldorf v. City of Grand 
Island. 28'2 N.W. 598, 138 Neb. 212. 
Statutory authority for municipality 
to abate interest 

Pa.—City of Brie v. Bloeser, Oom.Pl.. 
20 Brie Co. 856, 80 Mun.L.R. 140 

s: Pa.—Schenley v. Commonwealth, 
!36 Pa. 29. 78 Am.D, 359. 
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to the dates when they respectively become due may 
properly be included in the aggregate amount as¬ 
sessed but according to other authority an assess¬ 
ment or special tax bill does not bear interest in the 
absence of a statute or charter so providingi^o or, 
even where there is statutory authority, in the ab¬ 
sence of a provision for interest in the ordinance 
for the improvement or in the tax bill itself.^i A 
final municipal street improvement assessment is not 
a judgment within the meaning of a statute provid¬ 
ing that judgments should bear interest.^^ 

Charter and statutory provisions for interest on 
assessments are upheld as valid and constitutional, 
even in the case of an interest charge on deferred 
payments which is imposed by the legislature after 
the assessment has been made and the construction 
finished but provisions for interest ordinarily are 
not retroactive.^^ Interest does not effect an in¬ 
crease in the assessment of benefits within the 
meaning of a constitutional inhibition against such 
an increase.^® Interest on deferred payment of as¬ 
sessments is no part of the original cost of improve- 
ment,^7 but is rather a legitimate charge for the use 
of money of which the property owners have re¬ 
ceived the bencfit.1® However, it is an incident to 
the levy proper,^® and, when it attaches, becomes a 
part of the original obligation.*® A property owner 
is not relieved from paying interest on an assess¬ 
ment by the fact that he has paid taxes to meet in¬ 
terest on bonds issued on account of the assessment 

9. Ohio.—Steese v. Ovlattp 24 Ohio 
St. 248. 

10 . Fla.— CorpuB JxuIm dtad la 
Town of Montlcello v. Finlaysonp 
33 8o.2d 843. 848, 166 Fla. 668. 

44 C.J. p 795 note 29. 

11. Mo.—Coatsworlh Lumber Co. v. 

Owen. 172 S.W. 436. 186 Mo.App. 

543. 

12. Ala.—Jefferson County v. City 
of Blrmlngrham, 178 So. 226, 236 
Ala. 199. 

13. Fla.—Corpus Juris sited la 
Town of Montlcello v. Flnloyson, 

23 So.2d 843, 846. 166 Flo. 668. 

S.C.—Town of Cheraw v. Tumaje, 

191 S.F. 831, 184 S.a 76. 

44 C.J. p 796 note 31. 

14. Ark.—^Bonton v. Nowlin, 62 S. 

W.2d 16, 187 Ark. 788. 

15. Fla.—Corpus Juris died la 
Town of Montlcollo v. Flnlayson, 

23 So.2d 843, 846. 166 Fla. 668. 

44 C.J. p 796 note 82. 

16. Ark.—Benton v. Nowlin. 62 S. 

W.2d 16. 187 Ark. 738. 

17. Ark.—^Benton v. Nowlin, supra. 

18. Ark.—^Benton v. Nowlin, supra. 

19. OkL—Town of Medford ex rel. 


against his property as well as on account of assess¬ 
ments against the property of other persons-*^ 

Assessments against governmental entities or 
property. Assessments against a municipality,** or 
against public property,** such as school property,*® 
for the benefit to the public arising from an im¬ 
provement may draw interest in the same manner 
as do the assessments made against the private own¬ 
ers of property directly benefited by the improve¬ 
ment. However, under some statutory provisions 
no interest may be allowed on an assessment against 
state lands.*® A county has been held liable for in¬ 
terest on a statutory municipal street improvement 
assessment only when there has been a default on 
its part in the issuance of a warrant for the payment 
thereof,*® although the commencement of a suit for 
sums unpaid on assessments constitutes a demand 
for payment which imposes a duty on the county au¬ 
thorities to issue warrants so as to render the 
county liable for interest**^ 

Tender or offer. No interest is recoverable where 
a proper tender of the full amount of the assess¬ 
ment is made prior to the time when interest com¬ 
mences to run.*® On the other hand it is held that 
a proper offer of payment is necessary to entitle a 
person to a reversal because of objections to the 
charging of interest.*® 

Errors or irregularities in the proceedings do not 
necessarily bar the accrual of interest.*® Thus, a 

86h N.T.—City of Syracuse v. State, 
268 N.T.S. 810, 147 Miso 319. 

26. Ala.—Jefferson County v. City 
of Binnlnerham. 178 So. 226. 285 
Ala. 199. 

27. Ala.—Jefferson County v. City of 
Birmingham, supra. 

28. Ind.—Haynes Auto. Co. v. Mi¬ 
chael. etc., Constr. Co.. 3 81 N.E. 
836, 76 Ind.App. 250. 

29. Wash.—^Annlo Wright Seminary 
V. Tacoma. 62 P. 444. 23 Wash. 109. 
error dismissed 23 S.Ct. 847, 187 
U.S. 639, 47 L.Ed. 846—Heath v. 
McCrea. 65 P. 432, 20 Wash. 342. 

30. Ky.—^Langsii v. BlUer, 82 S.W. 
280. 26 S:y.L. 679. 

Xk Mlssonxl 

(1) It has been held in some early 
cases that there Is no right to in¬ 
terest on a special tax bill which 
does not correctly stale the name 
of the owner of the property de¬ 
scribed therein.—Springfield v. Jones, 
366 S.W. 863, 180 Mo.App. 311—St. 
Joseph V. Forsec, 91 S.W. 446. 116 
Mo.App. 510. 

(2) Under later statutes, however, 
tax bills were held to l>our lnu*roat 
from thirty days after the date of 
the original bills, later amended, not- 


ITuss V. Early, 163 P.2d 633. 194 
Okl. 666. 

20. Mont.—School Dist. No. 1, Lew¬ 
is and Clark County, v. City of 
Helena, 287 P. 164, 87 Mont. 300. 

21. Or.—Colby v. Medford, 167 P- 
487. 85 Or. 485. 

22. Ill.—Prange v. City of Marlon, 
48 N.E.2d 980. 319 Ill.App. 136— 
Chicago V. People, 116 llLApp. 664. 
afllrmed 74 N.B. 137, 216 Ill. 235. 

Ky.—City of Ashland v. Brown's 
Adm'x. 162 S.W.2d 652. 290 Ky. 
740—City of Ashland v. Hunt- 
Forbes Const. Ca, 94 SW.2d 314, 
<264 Ky. 188. 

23. Okl.—^Board of Education of 
City of Chickosha v. City of Chlck- 
asho, ex rel. Pool. 165 P.2il 723. 
195 Okl. 127—Wilson v. City of 
Hollis. 142 P.2d 633, 193 Okl. i241. 
150 A.L.B. 1386. 

24. Mont.—School Dlst. No. 1. Lew¬ 
is and Clark County, v. City of 
Helena, 287 P. 164, 87 Mont. 800. 

Okl.—Board of Education of City of 
Chlckasha v. City of Chlckasha. ex 
rel. Pool, 166 P.2d 723, 19B Okl. 127 
—Wilson V. City of Hollis, 142 P. 
2d 633, 193 Okl. 241. 160 A.L.R. 
1385. 
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charter provision for the payment of interest has 
been held to apply notwithstanding an incorrect re¬ 
cital of the amount of taxes ^d, where no new 
apportionment is necessary by reason of an error in 
an apportionment warrant, interest may properly be 
allowed thereon.®^ The right to collect interest is 
not dependent on publication of notice of the con¬ 
firmation of the assessment.®® 

New or changed assessment. The legislature has 
power to provide that a reassessment shall include 
accrued interest;®^ and, on the making of a new 
assessment, or a reassessment, interest may be in¬ 
cluded or provided for when authorized by a proper 
construction of statutory provisions;®® but not oth¬ 
erwise.®® 

b. Period Covered 

The time when Interest on an assessment commences 
to run depends to some extent on the terms of the stat¬ 
utes, but ordinarily It does not begin until the amount 
of the assessment Is definitely ascertained. Interest con- 
t4nues to run until stopped by tender or payment of the 
proper amount. 

The interest which a landowner must pay on the 
amount of his assessment for an improvement does 
not begin to run until the amount of such assess¬ 
ment has been definitely ascertained®^ and legally 


established.®® It has been variously held that in¬ 
terest commences to run from the time of a certifi¬ 
cate of the engineer that he has accepted the 
work;®® payment by the municipal corporation for 
the improvement;^® the delivery of certificates is¬ 
sued and sold by the city for the purpose of provid¬ 
ing funds to pay for the work the date of the is¬ 
suance of the first voucher the date; of the orig¬ 
inal tax bill;^® presentation of the special tax 
bill;®® the giving of a receipt for the tax bill to the 
board of public works;®® the date of final findings 
of a board of aldermen;®® the date of the assess- 
ment®7 or apportionment;®® the date of confirma¬ 
tion of the assessment;®® the passage of the as¬ 
sessing ordinance;®® the passage of the paving or¬ 
dinance ;®i the expiration of a specified period after 
publication of the notice of assessment;®® the plac¬ 
ing of the assessment in the office of the proper offi¬ 
cial for collection;®® or the date of an execution 
issued on the assessment;®® and that interest does 
not commence to run prior to the making of a val¬ 
id®® assessment®® or to the attaching of the lien 
thereof.®^ A general statute forbidding the collec¬ 
tion of interest before the improvement is complet¬ 
ed merely postpones the time for collection,®® and 
does not prevent the running of interest, in accord- 


wltluitanding: defects in the descrip¬ 
tions and tlie failure to set forth 
the correct owners of the property.— 
City of Hlgsinsvllle ex rel. and to 
Use of Kasco, Inc., v. Alton R. Co., 
171 S.W.2d 796, 237 Mo.App. 1204. 
31. Mo.—^Austin v. Dickey, 9 S.W. 

ffid 593, 320 Mo. 682. 

39L Ky.—Liangan v. Bitzer, 8*3 S.W. 
280, 26 Ky.L. 679. 

33. N.T.—Matter of Hatch, 77 N.T. 
S. 605, 74 APP.D1V. 248. 

Contra People v. Coler, 65 X.Y.S. 
44, 81 Misc. 211. 

34. Cal.—Hall V. Palrchild-Gllmore- 
Wllton Co., 227 P. 649, 66 Cal.App. 
616. 

35. Wash.—^Lewis v. Seattle, 69 P. 
398, 28 Wash. 639. 

44 C.J. p 796 note 44. 

33. Ill.—^Lincoln v. Harts, 110 N.E. I 
SI'S, 270 111. 646. 

44 G.J. p 796 note 45. 

37. N.C.—^Atlantic Coast Line R. 
Go. V. Sanford, 187 S.B. 147, 193 
N.C. 840. 

44 O.J. p 796 note 46. 

33. Wash.—^Yakima v. Snively, 248 
F. 788, 140 Wash. 828. 

44 C.J. p 796 note 47. 

After Judgment 

Interest on assessment was held 
j)ayable only from thirty days after 
date of Judgment In circuit court, 
where property owner appealed from 


assessment by city council.—City of 
Decatur y. Finley, 127 Bo. 518, 221 
Ala. 101. 

38h Tex.—^Blmendorf v. San Antonio. 
Clv.App., 1228 S.W. 681, reversed on 
other grounds, Com.App., 242 S. 
W. 186. • 

40. Ry.—Prlvette v. Shirley, 284 6. 
W. 740, 192 Ky. 805. 

44 O.J. p 796 note 49. 

41. La.—State v. MeShane, 96 So. 
677, 168 La. 844. 

43. Ill.—^Prange y. City of Marion, 
48 N.B.2d 980, 819 Ill.App. 136. 

43. Mo.—Austin v. Dickey, 9 S.W.2d 
693, 320 Mo. 682. 

44. Mo.—Springfield y. Kirby, 78 Mo. 
App. 640. 

44 C.J. p 796 note 64. 

46. Mo.—McQulddy v. Gates, 69 Mo. 
App. 166. 

44 C.J. p 796 note 65. 

46. N.C.—^Atlantic Coaat Line R. Co. 

I y. Town of Sanford, 137 S.E. 147, 

198 N.C. 340. 

47. Miss.—City of Laurel v. Fox, 
1'24 So. 78, 164 Miss. 756. 

48. Ky.—City of Ashland v. Brown's 
Adm'x, 162 S.W.2d 552, 290 Ky. 
740—City of Ashland y. Hunt- 
Forbes Const. Ca, 94 S.W.2d 314, 
264 Ky. 138. 

49. N.J.—Jackson v. Kirkpatrick, 
187 A. 46, 117 N.J.Law li27. 


Oonneotlng sewer 

Under some statutes, an assess¬ 
ment for benefits derivable from 
existing sewers on the future con¬ 
struction of a lateral or connecting 
sewer draws Interest only from the 
date of the confirmation of the as¬ 
sessment for the connecting sewer. 
—^Vreeland v. Bayonne, 87 A. 787, 
60 N.J.Law 168. 

60. Okl.-^oodholm, etc., Iny. Co. v. 
Cleveland-Trinidad Pay. Co., 160 P. 
109, 48 Okl. 88. 

44 C.J. p 796 note 51. 

61. La.—Palmer v. Mayor and Board 
of Aldermen of Town of Poncha- 
toula, 197 So. 697, 195 La. 997. 

52. Conn.—^Walsh v. Barthel, 84 A. 

91, 8'5 Conn. 652. 

44 C.J. p 796 note 52. 

63. N.J.—Camp y. Neuscheler, 60 A. 
697, 67 N.J.Law 81. 

54. Ga.—^Bacon v. Savannah, 31 S. 
E. 127, 105 Ga. 62. 

55. Okl.—^Norman v. Allen, 147 P. 
1002, 47 Okl. 74. 

56. Or.—Giles v. Roseburg, 160 P. 
643. 82 Or. 67. 

44 CJ. p 796 note 68. 

57. Mo.—McQulddy v. Gates, 69 Mow 
App. 166. 

Or.—Giles v. Roseburg, 160 P. 643, 82 
Or. 67. 

5a Conn.—^Wolsh y. Barthel, 84 A. 
91, 85 Conn. 
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ance with charter provisions, before the completion 
of the improvement.®® 

Under some statutory provisions, no interest ac¬ 
crues during the grace period in which the lien is 
not to be enforced.®® A taxpayer cannot complain 
of an order which has the effect of favoring him 
by relieving him from the payment of interest for 
part of the period involved.®^ Thus an assessed 
property owner is not entitled to complain that the 
judgment confirming the assessment provides for 
interest for a shorter time than authorized by stat¬ 
ute or ordinance.®® 

New or changed assessment or correction of er¬ 
ror, According to some authorities, where the as¬ 
sessment is excessive or there is a defect in the pro¬ 
ceedings, and the court fixes the amount properly 
chargeable, the correct amount draws interest, in 
the absence of tender or full payment,®® from the 
date fixed in the assessing ordinance for payment,®^ 
and not merely from the date of the judgment.®® 
According to other authorities, however, in the case 
of error in the amount of an assessment or the ap¬ 
portionment thereof, interest does not commence to 
run until the correct amount is definitely fixed;®® 
where there is no valid assessment until a reassess¬ 
ment is made, interest does not begin to run until 
that time.®7 It has been held not proper for the 
court, on rendering judgment on a reassessment 
rendered necessary by the illegality of the original 
assessment, to include interest from the date of the 
confirmation of the first assessment;®® and, where 
the reassessment ordinance contains no provision 
for interest, and an appeal is taken, the reassessment 
does not bear interest until a specified number of 
days after the filing of the mandate of the appellate 
court.®® The council has no authority to provide in 
a new assessing ordinance that interest shall be paid 


on any installment or assessment from a date pre¬ 
ceding final passage of such ordinance.^® Where a 
tax bill has been amended so as correctly to state the 
name of the owner, it bears interest from the date 
specified in an ordinance, authorized by statute, as 
that from which the original bill shall bear inter- 
est.7i 

Interest continues to run until stopped by tender 
or payment of the true and correct amount,7® even 
though the whole amount of the tax bill is not en- 
forceable.7® The failure of the assignee of a spe¬ 
cial tax bill to have a notation of die assignment 
made in the clerk’s office pursuant to statute does 
not stop the running of interest where no loss is 
suffered by reason of noncompliance with the stat- 
ute.7* 

c. Amomit on Which Computed; Eate 

Interest on an assessment should be computed only 
on the amount properly due and at the rate fixed by the 
charter or statutory provisions. 

The city has no right to collect interest on that 
portion of an assessment which has never been le¬ 
gally levied;^® and, where a reassessment is levied 
or a reduction irf assessment is made, interest should 
be computed on such reassessment or reduction, 
rather than on the original assessment;*^® but the 
fact that the assessment is reduced, or that certain 
items thereof are declared illegal, does not relieve 
a property owner from liability for interest on that 
portion of the original assessment which is still 
chargeable against him.^"^ Under tlie construction 
placed on some statutes relating to the division of 
an assessment into installments, interest is to be 
paid each year only on the installment falling due 
in that year;78 but under the construction placed 
on other statutes, annual payments of interest are 


SAi Conn.—-Walsh v. Barthel, supra. 

60. Mo.—St. Louis County ox rel. 
Scott V. Marvin Planing Mill Co., 

S.W.Sd 769, 228 Mo.App. 1048. 

61. Ohio.—Plckerlngr Hardware Co. 
V. City of Cincinnati, 78 N.S].2d 
563, 149 Ohio St. 275. 

62. Ill.—^Halsey v. Lahe View, 59 N. 
E. 234, 188 111. 640. 

63. Ohio.—^Fricke v. Cincinnati, 1 
Ohio S. & C.P. 671, 1 Ohio N.P. 
98. 

64. Ohio.—Gest V. Cincinnati, 26 
Ohio St. 276—^Frlcke v. Cincinnati, 
1 Ohio S. & CP. 671, 1 Ohio N.P. 
98. 

66. OhiOd—^Frlcke v. Cincinnati, su¬ 
pra. 

66. Ala.—Stovall V. City of Jasper, 
118 So. 467, 218 Ala. 282. 

44 aj. p 796 note 64. 


67. Wash.—Taklma v. Snlvely, 248 
P. 788, 140 Wash. 328. 

68. Ill.—^Laflin v. Chicago, 48 Ill. 
449. 

69. Or.—Elliott ▼. Portland, 169 P. 
604, 87 Or. 47. 

7a Okl.—^Norman v. Allen, 147 P. 
1002, 47 Okl. 74, followed in Nor¬ 
man V. Van Camp, 209 P. 9J5. 87 
Okl. 182. 

71. Mo.—Boonvllle v. Stephens, 141 
S.W. 1111, 238 Mo. 339. 

78. Okl.—Oklahoma County ▼. Sey¬ 
mour, 146 P. 219, 46 Okl. 633. 

44 C.J. p 796 note 76. 

73. Mo.—-Washington v. Mueller, 287 
S.W. 856, <220 Mo.App. 664. 

74. Mo.—Blair v. Glenn, 172 S.W. 
1196, 187 Mo.App. 892. 

75. Wash.—^Yakima v. Snively. 248 
P. 788, 140 Wash. 328. 
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7a N.J.—Jersey City v. O’Callaghan, 
41 N.J.Law 349. 

44 C.J. p 797 note 82. 

77. Miss.—Buckley r. Jackson, 88 
So. 834, 125 Miss. 780. 

N.T.—Mayer v. New York, 28 Hun 
687. affirmed 4 N.E. 68 C, 101 N.Y. 
384. 

7& N.Y.—^Hagemeyer v. Grout, 99 
N.Y.S. 869, 113 APP.D1V. 472. 
Extent of annual ooUeotious 
Statute permitting municipal im¬ 
provement districts to refund out- 
stonding indebtedness was hold not 
to require commissioners of district 
to make annual collections of all in¬ 
terest accruing on each inHtaLlmcnt 
of assessments, exerpt as nrGo.sHury 
to pay maturities as they arose.—Ar¬ 
kansas Mortg. & Soc. Co. V. Street 
Improvement Dlst. No. 419, 86 S.W. 
8d 917,191 Ark. 487. 
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to be made on the whole sum unpaid on the several 
installments.^^ Where an award in condemnation 
proceedings may be set off against an assessment for 
benefits, only the surplus of the assessment over the 
award bears interest under the construction placed 
on some statutory provisions.*® 

Rate, Ordinarily the rate of interest on a special 
assessment or tax bill,*i or on a judgment thereon,** 
may and should conform to the rate prescribed by 
charter or statutory provision; but, where the coun¬ 
cil is empowered by statute to determine the rate of 
interest chargeable on overdue assessments within 
certain prescribed minimum or maximum limita¬ 
tions, a rate fixed by ordinance within the statutory 
limitations is controlling.** 

Interest on interest. Where an installment paya¬ 
ble with interest is not paid on its due date, interest 
may be payable on the interest which fell due, as 
well as on the principal of the installment*^ How¬ 
ever, a municipality by failing to enforce the collec¬ 
tion of annual installments as they come due may 
waive its right to have interest compounded at an¬ 
nual rests, and, hence, may be entitled to simple in¬ 
terest only.** 

Reduction of rate. Where the -matter of interest 
is governed by statute, the court is without author¬ 
ity to reduce the rate.** However, a municipal 
council may reduce the rate of interest where only 
the rights of the municipality would be affected 
thereby, and no statutory or constitutional provision 
denies it the power so to act,*^ and in this connec¬ 
tion it has been held that interest on a public im¬ 


provement assessment is not part of the assessment 
within the meaning of a statute prohibiting a re¬ 
duction or abatement of a public improvement as¬ 
sessment after it has been made final.** 

§ 1579. Penalties for Nonpayment 

a. Nature and distinctions 

b. Rights or liabilities in general 

c. Accrual and computation 

d. Q}llection, remission, or waiver 

a. Nature and Distinctions 

A penalty on an assessment Is considered to be a part 
of the assessment or original obligation. It Is exacted to 
stimulate prompt payment and Is to be distinguished 
from Interest. 

The penalty provided by statute on special assess¬ 
ments after delinquency is an incident to the levy 
proper, or a part of the assessment;** when it at¬ 
taches, it becomes a part of the original obligation.*® 
A penalty for nonpayment of an assessment within 
a specified time is to be distinguished from interest 
on the assessment,*^ since it is a sum exacted both 
as a stimulant to prompt payment** and as compen¬ 
sation for possible injuries suffered by reason of 
delay in payment;** and a particular sum may in 
fact be a penalty indicted for default in payment, 
even though it is exacted under the guise of “inter- 
est”*4 or is misnamed “interest” in the statute or 
charter providing therefor.** Such a penalty is 
not within the constitutional and statutory provi¬ 
sions relating to usury.*® 

Contingent or vested. The interest possessed by 


79. S.D.—Jensen v. Rapid City, 182 
N.W. 928, 44 SJD. 108. 

80l N.T.—^Bankers’ Inv. Co. v. Pren- 
derffast, 126 N.Y.S. 241. 141 App. 
Dlv. 691. 

81. Ala.—City of Mobile v. Mer¬ 
chants Nat. Bank of Mobile. 87 So. 
2d 104. dal Ala. 254. 

Ill.—^Hoehajner v. Village of Blm- 
wood Park. 198 N.E. 845. 361 Ill. 
422. 102 A.L..R. 196. 

La.—Cook V. City of Shreveport. 112 
So. 402. 163 La. 518. 

N.M.—^Munro v. City of Albuquerque, 
98 P.2d 993, 43 N.M. 834. 

N.T.—Jenkins v. Winne, 86 N.T.S.2d 
688, 178 Mlsc. 819. 

Tex.—Kerr v. Shambaugh, Clv.App., 
86 S.W:2d 798. 

44 CJ'. p 797 note 78. 

Xdaodtatlon to rata of Improvement 
bonds 

•Statutes were held to manifest the 
Intent that an Installment assess¬ 
ment cannot require property owner 
to pay greater rate of mterest than 
that required, to be paid on the bonds 
issued for the improvement.—Jenk¬ 


ins V. Winne, 86 N.T.S.2d 538. 178 
Mlsc. 819. 

82i Neb.—Lincoln St. R. Co. v. Lin¬ 
coln, 84 N.W. 802, 61 Neb. 109. 

44 CJ. p 797 note 79. 

83. Ala.—Smith v. Hall, 36 So.2d 
367, 251 Ala. 44. 

N.J.—Camp v. Neuscheler. 50 A. 597, 
67 N.J.liaw 21. 

84. Wash.—^Taylor v. McKennett, 
287 P. 1. 156 Wash. 478. 

liquidated demands 
Accrued and matured Interest on 
Installments of assessments' Was 
liquidated demand, which itself bore 
interest from maturity.—Steele v. 
City of Waycross, 200 S.B. 704, 187 
6a. 882. 

85. U.S.—City of Orangeburg v.' 
Southern Ry. Co.. I>.C.S.C., 55 F. 
Supp. 171, reversed on other 
grounds, C.C.A.. 146 F.2d 726, cer¬ 
tiorari denied 65 S.Ct 866, 824 U.S. 
860. 89 L.Bd. 575. 

86. Mo.—^Austin v. Dickey, 9 S.W* 
2d 693, 320 Mo. 682. 

87. Ala.—Smith v. Hall, 36 So.2d 
867, 251 Ala. 44. 
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88: Ala.—Smith v. Hall, supra. 

88. OkL—Town of Medford ex rel 
Fuss V. Early, 153 P.2d 683. 194 
Okl. 566. 

90. Mont.—School Dist. No. 1, Lew¬ 
is and Clark County, v. City of 
Helena, 287 P. 164„ 87 Mont 300. 

91. La.—^Kearns v. City of New Or¬ 
leans. App., I'SO So. 470. 

44 C.J. p 816 note 93. 

92. U.S.—Cahill v. Hovendeh. C.C. 
A.Okl., 132 F.2d 422. 

44 C.J. p 816 note 94. 

93. Iowa.—Barber Asphalt Pav. Co. 
V. Webster County. 121 N.W. 1072, 
143 Iowa 255. 

94. Cal.—Powell v. Allan, 234 P. 
839, 70 Cal.App. 663—Powell v. Los 
Angeles, 234 P. 345. 70 Cal.App. 
789. 

95. Mo.—^Eyermann v. Stevens, 170 
S.W. 330, 185 Mo.App. 168. 

44 C.J. p 816 note 97. 

96. Okl.—Town of Modford ex rel. 
E\iss V. Early, 153 P.2d 683, 194 
OkL 666. 
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a municipality in penalties for delinquent install¬ 
ments of assessments under statute is a special con¬ 
tingent interest and not a vested right.^7 

b. Bights or Liabilities in General 

Penalties for nonpayment of an assessment cannot be 
Imposed by a municipality In the absence of charter or 
statutory authority. Statutes may validly provide for 
such penalties, however, In which case even public prop¬ 
erty may be subject thereto. 

A penalty for nonpayment of an assessment 
within a specified time cannot be imposed by the 
municipality unless it is authorized by charter or 
statute but by charter or statute a penalty is fre¬ 
quently provided in the event of failure to make 
payment within a time specified,and such a char¬ 
ter or statutory provision is upheld as constitution¬ 
al,1 although it is to be strictly construed.^ A stat¬ 
utory provision allowing imposition of penalties for 
nonpayment of general taxes does not apply to spe¬ 
cial assessments,3 unless expressly made applicable 
thereto;^ and a statute relating to the matter of 
costs where delinquent notices are required to be 
served has been held inapplicable in determining the 
penalties which may be added for delinquency in the 
pa3micnt of installment assessments.^ The imposi¬ 


tion of a penalty for delinquency has been held not 
limited to cases in which it has become necessary 
for the municipality to resort to legal proceedings 
for the collection of the amounts due.^ 

Liability of public property. It has been held 
that, in the absence of a legislative declaration to 
the contrary, assessments against school property 
create liability for penalties in case of delinquency, 
the same as assessments against the property of a 
private owner.^ Under some statutes, however, no 
delinquency that will carry with it additional penal¬ 
ty can accrue against public property,^ such as prop¬ 
erty of school districts.• 

Who entitled to. Where the contractor for the 
improvement is entitled to the assessment, he is also 
entitled to a penalty thereon,^® and he may sue in 
his own name to recover it in a jurisdiction where 
it is provided by statute that an action to enforce 
the collection of an assessment may be brought in 
the name of either the city or of the contractor en¬ 
titled thercto.il However, a contractor holding a 
special tax bill has been denied a penalty because of 
his failure to see to it that the person against whose 
interest he sought to enforce the lien was named in 
the bill as owncr.i^ In some jurisdictions it is held 


97. Okl.—Oklahoma City v. Vahl- 
bergr, 89 P.2d 962, 186 Okl. 28. 

SSL Cal.—^Meriwether Inv. Co. v. 

Lampton, 53 P.2d 147, 4 Cal.Sd 697. 
Fla.—Town of Montlcello v. Pinlay- 
8on, 23 So.2d 843, 156 Fla. 668. 
N.M.—City of Roswell v. Levers, 34 
P.2d 866, 38 N.M. 419. 

Tenn.—State v. Collier, 62 S.W.2d 
861, 166 Tenn. 28—City, of South 
Fulton V. Parker, 28 S.W.2d 639, 
1>60 Tenn. 634. 

44 C.J p 816 note 98. 

Ooncessloii of lack of zlghA 
In an action by the holder of an 
assessment lien to recover the differ¬ 
ence between the amount of tho as¬ 
sessment and the amount realized 
from a sale of the property, penal-, 
ties which are conceded not to bo 
payable should not bo allowed.—City 
of Fulton V. Circy-Reed Co., 88 S. 
W.2d 816» 861 Ky. 672. 

Property owner as sole owner of 
bonds 

Statute provtdlnf* that bonds or 
coupons shall be* accepted at par in 
full settlement of assessment, and 
no penalty or interest shall be 
' charged, requires that treasurer ac¬ 
cept such bonds In satisfaction of 
delinquent assessments without pay¬ 
ment of delinquency penalty where 
one person is sole owner of all un¬ 
paid bonds and coupons, and eJso 
ownefr of realty' subject to assess¬ 
ment for payment of the bonds.-^ 

68 C.J.S.—90 


Read V. Beczklewics, 19 N.E.3d 466, 
215 Ind. 366. 

99. Ark.—^Board of Com’rs of Street 
Improvement Dlst No. 2 of Nash¬ 
ville V. Dcllnqi^ent Lands, 113 S. 
W.2d 730, 195 Ark. G81—-Williams 

V. Sewer Improvement Dist. No. 86, 
22 'S.W.2d 405, 180 Ark. 610. 

Ky.—City of Mt Sterling v. Bishop, 
16 S.W.2d 416, 228 Ky. 539. 

La.—State ex rel. Ideal Savings ft 
Homestead Ass’n v. City of New 
Orleans, 173 So. 179, 186 La. 705 
—^Kearns v. City of New Orleans, 
App., 160 So. 470. 

1. Ky.—^Davls v. McDonald, 255 S. 

W. 833, 200 Ky. 828, 831. 

44 C.J. p 816 note 3. 

Ordlnaiioe held valid 

Ordinance providing for penalty on 
delinquent Installments of local im¬ 
provement assessments levied prior 
to ordinance was held not invalid us 
retroactive.—Taylor v. McKennett, 
287 P. 1, 166 Wash. 478. 

2. Mo.—^Eyermann v. Stevens, 170 S. 
W. 330, 186 MO.APP. 168, 

3. Iowa.—^Ankeny v. Henningson, 6 
N.W. 66, 54 Iowa 29. 

44 CJr. p 816 note 99. 

4b. Fa.—Smith v. Kingston Borough, 
14 A. 170, 120 Pa. 367. 

44 C.J. p 816 note 1. 

ft La.—Kearns v. City of New Or^ 
leans, App., 160 So. 470. 

ft IsL-^tate ex rcl. Ideal Savings 
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ft Homestead Ass’n v. City of New 
Orleans, 178 So. 179, 186 La. 706. 
7. Mo.—School Dlst No. 1, Lewis 
and Clark County, v. City of Hele¬ 
na, 287 P. 164, 87 Mont 300. 
AdverUslng oosts 

City can charge advertising costs 
against school district falling to 
pay assessments.—School Dist. No. 

I, Lewis and Clark County, v. City of 
Helena, supra. 

ft U.S.—^Huddleston v, Dwyer, C.C. 

A.Okl., 146 F.Sd 311. 

Okl.—Board of Education of City of 
Chlckasha v. City of Chlckasha, ex 
rel. Pool, 165 P.2d 723, 196 Okl. 127 
—Wilson V. City of Hollis. 142 P. 
2d 633, 108 OkL 241, 150 A.L.R. 
1385. 

9. Okl.—^Board of Education of City 
of Chlckasha v. City of Chlckasha, 
ox rel. Pool, 156 P.2d 723, 196 Okl. 
127—Wilson v. City of Hollis, 142 
P.2d 633, 193 Okl. 241, 160 A.L.R. 
1886. 

10. Iowa.—Barber Asphalt Pav. C<». 

V. Webster County, 121 N.W. 1072. 
143 Iowa 255. 

44 C.X P 816 note 24. 

II. Ky.—Peters v. Horn, 273 S.W. 
519, 209 Ky. 688. 

Who may sue to recover ahsosKinentR 
seo infra S 1609. 

13. Mo.—St. Joseph V. Forsco, 84 S. 

W. 1138, 110 Mo.App. 237, 91 S.W. 
445, 116 Mo.App. 610. 
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that the holder of a tax warrant or certificate is 
entitled to the penalty,^3 regardless of whether or 
not all the interest due him has been collected 
and that, where neither the city nor warrant holder 
is entitled to any part of the penalty, all of it must 
be paid into the county sinking fund as provided by 
statute.i5 In other jurisdictions it is held that the 
holder of a certificate issued in pajnnent of the im¬ 
provement is entitled to the penalty where collec¬ 
tion thereof has been made by the treasurer,^® al¬ 
though not where collection is sought in a suit in¬ 
stituted by the certificate holder.^^ Under some 
statutes, as between a bondholder and the municipal¬ 
ity, the bondholder is entitled to the penalties,^® 
or the municipality has no right to penalties until all 
owners of bonds have been paid in full.^® 

e. Accrual and Computation 

Llabrilty for a penalty may accrue on failure to pay 
the assessment within a specifled time or after a demand; 
but It does not accrue while the validity of the assessment 
Is being properly litigated. The amount of the penalty 
ordinarily la based on the amount of the assessment. 

An assessment cannot become delinquent in the 
sense that it is subject to penalty while its validity 
is being litigated in a mode authorized by statute.®® 
Some statutes are construed to make the penalty 
start running ipso facto on failure to pay within a 
specified time,®^ regardless of demand for pay¬ 
ment;®® and under such a statute the date when suit 
is brought to recover the assessment or penalty is 
not the time when the penalty attaches.®® Howev¬ 
er, under a charter provision contemplating penal 
interest from demand, the institution of a suit may 


constitute a demand,®^ and ,the right to the penalty 
may accrue on the filing of a petition and the issu¬ 
ance of summons.®® In order to be sufiicient under 
such a charter provision, a demand before suit must 
be a personal demand®® on the proper person or 
persons ;®7 but a formal demand is dispensed with, 
or waived, by a declaration by the property owner 
to the holder of the tax bill that he will not pay the 
bill except at the end of a law suit.®® Where the 
month and year, but not the day, of the making of 
the demand are shown, the demand will be deemed 
to have .been made on the last day of the month.®® 
The accrual of a penalty for nonpayment of an as¬ 
sessment is not dependent on the giving of notice 
by the county treasurer of the amount of taxes and 
the date of delinquency where the statute providing 
for such notice is construed to be inapplicable to the 
assessment in question.®® 

Basis of computation, A statutory penalty of a 
specified percentage may and should be computed 
on the amount of the assessment®^ or the recovery 
therefor,®® exclusive of attorney's fees®® but with¬ 
out deduction of an award in favor of the property 
owner in condemnation proceedings.®^ The fact 
that the greater portion of a special tax or assess¬ 
ment was paid before it became due does not pre¬ 
vent the imposition of the penalty on the balance 
which was not paid within the time required by stat¬ 
ute.®® No penalty can attach for the nonpayment of 
installments which are excessive;®® but, where an 
assessment was reduced and the property owner 
failed to tender the correct amount, he is subject to 


13. Okl.—Oldalioma County ▼. 

aose, 198 P. 845, 82 Okl. 174— 
Seymour v. Oklahoma City, 134 P. 
45. 88 Okl. 647, 47 L.R.A..N.S.. 702. 

14. Okl.—Oklahoma County v. Close, 
198 P. 845. 82 Okl. 174. 

15. Okl.—Oklahoma County v. 

Close, supra. 

16. Iowa.—^Barber Asphalt Pav. Co. 
V. Webster County, 121 N.W. 1072, 
143 Iowa 255. 

17. Iowa.—^Des Moines Brick Mfg 
Co. V. Smith, 79 N.W. 77, 108 Iowa 
307. 

18: Cal.—Merchants Finance Corpo¬ 
ration V. Warinsr, 51 P.2d 160, 10 
Cal.App.2d 80. 

19. U.S.—^Hknn v. City of Clinton, 
Okl., ex re! Schuetter, C.C.AOkl., 
131 F.2d 978—^Brown-Crummer 

Inv. Co. V. City of Miami, D.C.Okl., 
40 F.2d 608. 

80. Iowa.—^Barber Asphalt Pav. Co. 
V. Polk County Dlst. CL, 163 N.W. 
214, 165 N.W. 846, 181 Iowa 1265. 
&npxopear apporUomnaiit 

Where an assessment was Improp¬ 


erly apportioned and the property 
owners did not secure a correct or 
equitable assessment until Judgment 
was entered In a suit brought by 
them, they were held not subject 
to a penalty.—^Kelly v. Adams, 17 S. 
W.2d 706, 229 Ky. 604. 

81. Mo.—St Joseph V. Forsee, 91 S. 

W. 445. 115 Mo.App. 510. 

Ohio.—Toledo v. Pratt 4 Ohio S. & 
C.P. 38, 2 Ohio N.P. 304. 

88. Mo.—St Joseph v. Forsee, 91 S. 

W. 445, 115 Mo.App. 510. 

44 C.J. p 816 note 7. 

83. Ohio.—Toledo v. Platt, 4 Ohio S 
& C.P. 28, 2 Ohio N.P. 304. 

84. Mo.—Barber Asphalt Pav. Co. v. 
Peck, 86 S.W. 387, 186 Mo. 606— 
Bambrick v. Campbell, 87 Mo.App. 
460. 

86. Mo.—^Bambrick v. Campbell, su¬ 
pra. 

86. Mo.—^Perkinson ▼. Schnaake, 83 
S.W. 801, 108 Mo.App. 255. 

87. Mo.—^Barber Asphalt Pav. C6. v. 
Peck, 86 S.W. 387, 186 Mo. 606. 
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88. Mo.—^Perklnson v. Schnaake, 83 
S.W. 801, 108 Mo.App. 265. 

89. Mo.—^Perkinson v. Schnaake, su¬ 
pra. 

30. Okl—^Whitehead v. Mackey, 163 
P. 124, 62 Okl. 188. 

Statute held dlreotozy 

Statute requiring notice to owners 
of property all feted by paving as¬ 
sessment of date when installments 
of Interest are due was held merely 
directory.—Wilson v. City of Duncan, 
264 P. 203, 129 Okl. 181. 

31. Cal.—Cake v. Los Angeles, 180 
P. 723, 164 Cal. 706. 

38. Arlz.—^English v. Territory, 90 
P. 601, 11 Ariz. 259, alllrmcd 29 S. 
Ct 658, 214 U.S. 359, 63 L.Ed. 1030. 

33. Arlz.—^English v. Territory, su¬ 
pra. 

34. Cal.—Cake v. Los Angeles, 130 
P. 723, 164 Cal. 706. 

35. Ky.—Davis v. McDonald, 265 S. 
W. 833, 200 Ky. 828. 

36. Ohio.—^Pike v. Cummings, 36 
Ohio St 218. 
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a statutory penalty on the amount which the court 
found he should pay.*^ 

d. OollectioB, Semission, or Waiver 

The penalty should be collected In the same manner 
as the assessment; and, when the penalty Is fixed by 
charter or statutory provlsloup the municipality la with¬ 
out power to remit It. 

The penalty may and should be collected in the 
same manner as the assessment,and it may and 
should be included in the judgment,but some- 
times> where the judgment does not allow a penalty, 
and no exception thereto is taken at the time, the 
court refuses subsequently to amend the judgment 
on motion so as to award a penalty.^o Notwith¬ 
standing the passage of void resolutions purporting 
to remit penalties, it is the duty of the proper offi¬ 
cers, as prescribed by statute, to collect penalties,^^ 
and the city is not liable for their neglect, default, 
or mistake in this respect>2 xhe fact that the prop¬ 
erty owner makes an assignment for the benefit of 
creditors does not prevent the taking of proceedings 
to collect the penalty.^3 

Where statutory or charter provisions fix the pen¬ 
alties to be charged on delinquent assessments, the 


municipality is without power to remit such penal¬ 
ties;^^ and statutes which provide for a remission 
of penalties already paid on account of delinquent 
assessments,^ B or which by providing for the release 
of accrued penalties on unpaid assessments impair 
the obligation of bondholders’ contracts,have been 
held invalid. Under some statutes a waiver of pen¬ 
alty by the municipal authorities operates only as a 
waiver of the residual interest possessed by the mu- 
nicipality,^^ and such a waiver can become fully ef¬ 
fective only at such time as the holders of all unpaid 
improvement bonds in the district have given their 
consent in writing to such a waiver on some par¬ 
ticular tract or tracts in the district.^* 

§ 1580. Disposition of Funds 

Moneys collected In payment of assessments consti¬ 
tute a trust fund to be applied as directed by law to the 
purposes for which the fund was raised. 

Moneys collected by a municipal corporation in 
payment of special assessments levied for improve¬ 
ments constitute a trust fund.*® The proceeds must 
be kept and applied as directed by law,®® and for 
the purposes for which they were collected,®^ and, 
if they are improperly disposed of, they may some- 


37. Ky.—Orr ▼. Mann, 270 S.W. 491, 
20'8 Ky. 46. 

3a Ill.—Bristol T. Chicago, 22 Ill. 
687. 

Proceeds of sale Insnfflolent to pay 
assessments 

Failure to Impose penalty was im¬ 
material, where sale of property 
failed to realize sufilclent to pay as¬ 
sessments without penalty.—City of 
Mt. Sterlln^r v. Bishop, 16 8.W.2d 
416, 228 Ky. 629. 

39. 111.—People V. BraerfiT. 138 N.E. 

174, 307 Ill. 11. 

44 G.J. p 8l7 note 36. 

40l Ohio.—Evans v. Cincinnati, 7 
Ohio Deo. (Reprint) 640, 3 Glno.L. 
Bui. 856. 

41. OkL—^Mackenzie v. Anadarko, 

178 P. 483, 72 Okl. 90. 

42;. Okl.—^Mackenzie ▼. Anadarko, 
supra. 

43. Ohio.—^Baker v. French, 18 Ohio 
Gir.Ct. 420, 10 Ohio Cir.Dec. 222. 

44. Neb.—^Falldorf v. City of Grand 
Island, 292 N.W. 698, 138 Neb. 212. 

Okl.—^Mackenzie v. Anadarko, 178 P. 
483, 72 Okl. 90. 

45. Ohio.—State ex rel. Outealt y. 
Guckenberfirer, 17 N.E.2d 743, 134 
Ohio St 467. 

43. Okl.—Bonebrake Hardware Go. 
V. Miller, 72 P.2d 361, 181 Okl. 4— 
StrauAThn v. Berry, 66 P.2d 1203, 

179 Okl. 364. 

47. Okl.—Town of Medford cx ret 
Fuss V. Early, 163 P.2d 633, 194 
Okl. 6166. 


48. OkL—^Town of Medford ex rel. 
Fuss V. Early, supra. 

49. U.S.—Fidelity Trust Co. v. Vil¬ 
lage of Stickney, C.C.AI11., 129 P. 
2d 606—Campbell y. City of Chica- 
30 , C.G.AI11., 119 F.2d 1014—Fed¬ 
eral Deposit Ins. Corporation v. 
Casady, CCA..Okl., 106 F.2d 784. 

111.—^People ex rel. Anderson v. Vil¬ 
lage of Bradley, 11 N.E.2d 416, 367 
Ill. 301—Chicago y. Union Building 
Ass'n, 102 Ill. 379, 40 Am.R. 698— 
Village of Dolton v. Harms, 63 N. 
E.2d 785, 327 IlLApp. 107—Flana¬ 
gan v. City of Chicago, 36 NE.2d 
645, 311 IlLApp. 135—Sleflcer v. 
City of Chicago Heights, 17 N.E.2d 
368, 297 IlLApp. 118. 
aKanldpallty or officer as trustee 
The municipality, and not the 
treasurer thereof, is a trustee of the 
funds.—^Village of Dolton v. Harms, 
63 N.E.2d 786, 327 IlLApp. 107. 

50. Colo.—^Eisiminger v. Elliott, 84 
P.2d 823, 103 Colo. 216. 

Ill.—^People ex rel. Anderson y. Vil¬ 
lage of Bradley, 11 N.E.2d 416, 367 
Ill. 301. 

Tex.—Gillespie v. Fuller Const Co., 
Civ.App., 66 S.W.2d 798, error re¬ 
fused, certificate of questions sub¬ 
mitted dismissed 61 S.W.2d 977, 
122 Tex. 606. 

44 C.J. P 817 note 42. 

Single fund for principal and interest 
As used in statute and ordinance 
providing that money collected from 
Improvement assessments should be 
applied to the payment of "bonds," 
the word **bond8" Included the obll- 
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Igation to pay interest embodied in 
I the bonds themselves, and, hence, 
municipality should pay cQl such 
money into one fund, rather than 
create separate funds from principal 
payments on cussessments and inter¬ 
est payments respectively and pay 
Interest only out of the fund derived 
from interest payments.—^Eisimlnger 
V. Elliott, 84 P.2d 823, 103 Colo. 216. 

51. U.S.—Campbell y. City of Chi¬ 
cago, C.C.AI1L, 119 F.2d 1014— 
Federal Deposit Ins. Corporation 
y. Casady, C.C.A.Okl., 106 F.2d 784 
—^Brown-Crummer Inv. Co. v. City 
of Miami. D.C.OkL, 40 F.2d 508. 
Idaho.—Bos worth v. Anderson, 280 
P. 227, 47 Idaho 697, 66 A.L.R. 
1372. 

Ill.—Indiana Harbor Belt R. Ca v. 
Calumet City, 63 N.E.2d 869, 391 
Ill. 280—^People ex rel. Anderson v. 
Village of Bradley, 11 N.E.2d 416, 
967 IlL 301—Chicago v. Union 
Building Ass'n, lOtS 111. 379, 40 Am. 
R. 698—Slofker v. City of Chicago 
Heights, 17 N.E.2d 868, 297 IlLApp. 
113. 

Tex.—Gillespie v. Fuller Const. Co., 
Civ.App., 66 S.W.2d 708, error re¬ 
fused, certificate of questions sub¬ 
mitted dismissed 61 S.W.2d 977, 
122 Tex. 506. 

Statutory authorization for diversion 
Some special statutes authorizing 
a diversion of funds collected by as¬ 
sessments have been held unconsti¬ 
tutional.—^Ft. Smith Pav. Dist. No. 6 
V. Fernandez, 217 S.W. 706, 142 Ark. 
21 . 
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times be treated as still in the custody of the mu- 
nicipality.®2 The money may not be lawfully dis¬ 
bursed for general expenses or as a general fund 
of the municipality®® or for paying the employees 
or officers of the municipality,®* and, where there 
are several improvements, a deficit in the fund for 
one cannot be made up from a surplus in the oth¬ 
ers,®® although it may be provided that, where im¬ 
provements have been first paid for under a general 
tax^ the money raised from assessments for such im¬ 


provements may be used in making other improve¬ 
ments.®® However, imder some statutes the funds 
derived from an improvement district's preliminary 
organization tax may be used for several different 
purposes,®*^ and their use for some, and not all, of 
such purposes is a matter of discretion with the su¬ 
pervisors of the district.®® The city as trustee for 
bondholders is liable for interest on nonapplied spe¬ 
cial assessments collected by it only at the rate paid 
to it by depositories of the fund.®® 


G. E>m)IlCEMENT OF ASSESSMENTS AND SPECIAL TAXES 

1. In General 


§ 1581. In General 

The enforcement of assessment! and special taxes le 
largely statutory. There must be a valid assessment, 
and payment for benefits not assessed may not be en¬ 
forced. 

The enforcement of assessments and special taxes 
depends in large measure on the statutory provi¬ 
sions of the various jurisdictions, but there can be 
no enforcement of a void assessment on the sole 
ground of benefit to the property,®® nor can there 
be enforcement of payment for benefits not as- 
se§sed.®l 

Compelling coUecHon. It is the duty of a mu¬ 
nicipal corporation which has obligated itself to pay 
for an improvement out of its general funds to re¬ 
plenish those funds by enforcement of the assess¬ 
ment against the lands specially benefited,®® and a 
municipality may be compelled to enforce such as¬ 
sessment on the petition of a general taxpayer®® or 
the holder of a past-due improvement certificate and 


interest coupon.®* 

Land of insane owner. A court of equity may 
enforce an assessment against the land of an insane 
person independently of statutes providing for the 
sale of land belonging to such persons®® and with¬ 
out regard to whether the interests of the lunatic 
required the sale.®® 

§ 1582. Statutory Provisions 

a. In general 

b. Exclusive or concurrent remedies. 

c Retroactive effect 

a. In General 

The validity of statutes providing for the enforce¬ 
ment of assessments has generally been upheld, and such 
statutes are subject to the usual rules of statutory con¬ 
struction. 

The legislature may provide for the collection of 
assessments,®*^ and may limit defenses which may 


WKOBgtta dlversLon not sliowit 

(1) A city's use of moneys collect¬ 
ed on assessments to pay Interest on 
certificates Issued against assess¬ 
ments was not wrongful diversion 
of money from special fund created 
by ordinance for payment of both 
principal of. and Interest on, certifi¬ 
cates.—City of El Paso v. West, C.C. 
ATez., 102 F.2d 927, rehearing de¬ 
nied 104 F.2d 96, certiorari denied 60 
S.Ct 111, 808 U.S. 587, 84 L.Ed. 492, 
and West v. City of El Paso. 60 S.Ct. 
Ill, 308 U.S. 687, 84 L.Ed. 492. 

(2) Under statute, surplus of Im¬ 
provement assessment installment 
over amount required to pay Install¬ 
ment bonds and Interest may be ap¬ 
plied to payment of bonds Issued 
against another InsufllGlent Install¬ 
ment.—^Rothschild V. Village of Cal¬ 
umet Park, 188 N.E. 337, 350 111. 330. 

sa. Ill.—^People ex rel. Anderson v. 

Village of Bradley. 11 E'.E.2d 416. 

867 lU. 801. 


63. Ark.—^Bourland v. Southard. 48 
6.W.2d 655, 185 Ark. 627. 

Cal.—Irwin v. City of Blythe, 168 P. 

2d 900, 72 Cal.App.2d 161. 

54. Ark.—^Bourland v. Southard. 48 
S.W.2d 656. 185 Ark. 627. 

66. Mich.—^Thayer v. Grand Rapids, 
46 N.W. 228, 82 Mich. 298. 

66. N.J.—Jelllff V. Newark, 2 A 627. 

48 N.J.Law 101, affirmed 12 A 770, 

49 N.J.Law 239. 

67. Mo.—State ex rel. Jones v. Nol- 
te. 165 S.W.3d 632, 850 Mo. 271. 

58. Mo.—State ex reL Jones y. Nol- 
te. supra. 

59. U.S.—Jewell y. Superior, Wls., 
136 F. 19, 67 aC.A 623. 

eOL Neb.—Cullingham v. City of 
Omaha, 10 N.W.2d 615, 143 Neb. 
744, rehearing denied 12 N.W.2d 
124. 143 Neb. 744—City of McCook 
y. Red Willow County, 276 N.W. 
896, 133 Neb. 380. 

61. Ark.—^Ragsdale y. Cunningham, 
147 S.W.2d 20, 201 Ark. 848. 

1428 


62. Minn.—State y. Ely, 161 N.W. 
546, 129 Minn, 40, Ann.Cas.l916B 
189. 

63. Minn.—State v. Ely, supra. 

6& La.—S tate ex rel. Guaranty 
Bank & Trust Co. y. Town of In¬ 
dependence, 168 So. 289, 184 lA. 
1029. 

65. Ky.—^Barron y. Lexington, 105 
S.W. 895, 82 Ky.L. 92. 

66. Ry.—^Barron y. Lexington, su¬ 
pra. 

67. Alaska.—^In re Street Assess¬ 
ments In Town of Seward, 5 Alas¬ 
ka 726. 

Okl.—Bailey y. Oklahoma City, 11 
P.2d 113, 167 Okl. 96. 

Enforcement of spediQ assessments 
Legislature has right to impose 
limitations on remedy of holders of 
local Improvement district bonds as 
to payment thereof by statute con¬ 
fining such holders' remedy in case 
of nonpayment of bonds to enforce¬ 
ment of special assessments for Im- 
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be interposed in actions to enforce them.^8 Some 
statutes expressly provide that the lien of the as¬ 
sessment may be foreclosed in the same manner as 
a mortgage is foreclosed.^^ The validity of statutes 
relating to the enforcement of assessments has been 
quite generally sustained,but such statutes must 
not be arbitrary or discriminatory^! 

A strict compliance with the terms of the statute 
is necessary,72 and a failure to follow the prescribed 
procedure makes the assessment unenforceable.72 

Construction, An enforcement statute is to be 
construed strictly in favor of defendant.74 It has 
been held, however, that a statute applicable to cities 
of a stated population is applicable to any municipal 
corporation with jurisdiction over territory having 
a population of the required size.76 


Amendment and repeal, A particular method of 
enforcement based on an earlier statute may be 
modified by amendment^® or lost by repeal,77 but 
provisions not within the terms of the later repeal¬ 
ing act are not affected thereby ;78 and, where cer¬ 
tain provisions of the former act are reenacted in 
the later statute, there is no repeal of those provi¬ 
sions even though the later in form repeals the earli¬ 
er acL72 

b. Ezdnsive or Ooncorrent Bemedies 

At a general rule a specific method of enforcement 
of assessments provided by statute or charter Is ex¬ 
clusive. 

As a general rule a statute or charter providing a 
specific method for the enforcement of assessments 
is held to supersede all other methods,®® and, where 


provements for which bonds are is¬ 
sued, and relief from such restric¬ 
tions must be sought from legisla¬ 
ture, not courts—State ex rel. Booth 
V. Tatro. 92 P.2d 20*6, 199 Wash. 421. 
6& Tex.—City of Amarillo v. Hume. 
Clv.App., 70 S.W.2d 661, affirmed 
Hume V. City of Amarillo, 99 S.W. 
2d 887, 128 Tex. 424. 

69. Conn.—^Waterbury v. Schmitz, 
20 A. 606, 58 Conn. 622. 

44 C.J. p 818 note 28. 

TO. Costs and attomey’s fees 
Statutes providing for costs and 
attorney’s fees in proceedings to en¬ 
force assessments have been held 
valid.—^Bngebretsen v. Gay, 109 P. 
880, 158 Cal. 80. 28 L.R.A.,N.S., 1062, 
Ann.Ca8.1912A 690—44 CJ. p 819 
notes 38 [b], 39 [b]. 

Statutes held valid and oonstltutioiL. 
al 

(1) Generally. 

Ark.—Sewer Improvement Dlst. No. 
1 of Wynne v. Delinquent Lands, 
68 S.W.2d 80, 188 Ark. 738. 

JTla.—^Riverside Park Co. v. City of 
Titusville, 161 So. 882, 113 Fla. 
207. 

Ky.—Ward v. City of Louisville, 188 
S.W.2d 461, 282 Ky. 288. 

Okl.—Service Feed Co. v. City of 
Ardmore, 42 P.2d 868, 171 Okl. 
166. 

44 C.J. p 819 note 42 [a]. 

(2) Act providing that improve¬ 
ment district may foreclose on any 
delinquent Icuods In district even 
though lands may have been forfeit¬ 
ed to state for nonpayment of general 
taxes, subject to paramount lien of 
state.—^Kaplan v. Street Imp. Diet. 
No. 359, 186 S,W.2d 670, 208 Ark. 454. 

(3) Charter provision that a tax 
lien which is unpaid two years after 
sale shall be foreclosed in same man¬ 
ner as other liens on real estate.— 
City of Detroit v. Safety Inv. Corpo¬ 
ration, 285 N.W. 42, 288 Mich. 611. 


(4) Statute providing for publica¬ 
tion of notice of suit to foreclose 
special assessment liens.—^Baynard 

V. City of St. Petersburg. 178 So. 160, 
130 Fla. 471. 

71. Minn.—^McComb v. Bell, 2 Minn. 
295. 

,73. Okl.—^Morgan v. City of Ard¬ 
more ex rel. Love & Thurmond, 78 
P.2d 786, 182 Okl. 642. 

Pa—Terre Hill Borough v. Toung, 
14 Pa.Dlst. & Co. 608, 44 York Leg. 
Rec. 187, 42 Lanc.L.Rev. 297—City 
of Philadelphia v. Hillicr, 11 Pa. 
Dist. & Co. 166, 42 York Leg.Rec. 
132, 72 Plttsb.Leg.J. 841. 

44 C.J. p 818 note 28. 

73. Fla.—McCann v. City of St. Pe¬ 
tersburg, 199 So. 264, 146 Fla. 168 
—Carr v. Kissimmee, 86 So. 699, 80 
Fla. 769. 

74k. Ala.—^Mott V. Helmes, 20 So. 2d 
461, 246 Ala. 331. 

44 C. J. p 818 note 30. 

75. Ill.—^People V. Keener, 161 N.B. 
481, 321 Ill. 280. 

78. Fla.—City of Lakeland v. Chase 
Nat. Co., 32 So.2d 833, 159 Fia. 
783. 

W. Va.—St. Marys v. Locke, 80 S.B. 
841, 73 W.Vo. 30. 

dmeBLdment effecting repeal of prior 
provisions 

The statutory provision for giving 
notice before institution of action to 
collect assessments was repealed by 
new law substituting new remedies 
without providing for such notice.— 
HasUngs v. Gault, 26 N.E.2d 232, 216 
Ind. 316. 

valid 

Kanj—^Board of Com’rs of Wyandotte 
County V. General Securities Cox^ 
poratlon, 138 P.2d 479, 167 Kan. 64. 
Amendmiwat h^d Invalid 
U.S.—^W. B. Worthen Co. ex reL 
Board of Com’rs of Street Im- 

1429 


provement Dist. No. 518 of Little 
Rock, Ark., v. ICavanaugh, Ark., 66 
S.Ct. 665, 295 U.S. 66, 79 L.Bd 
1298, 97 A.L.R. 905. 

77. Oa—^Buchman v. Rogers, 113 S 
B. 230, 29 Oa.App. 62. 

44 aJ. p 818 note 33. 

7a Oa—Lanham, etc., Co. t. Rome, 
71 S.E. 770, 186 Ga. 398. 

La.—^Rayne v. Harrel, 44 So. 880, 119 
La. 662. 

44 CJ. p 819 note 34. 

79. Ga.—^Lanham, etc., Co. v. Rome, 
71 S.B. 770, 136 Ga. 398. 

44 CLJ. p 819 note 86. 

8a Minn.—Fortman v. City of Min¬ 
neapolis, 4 N.W.2d 349, 212 Minn. 
340. 

Okl.—^Board of Trustees of Inoori>o- 
rated Town of Broken Dow v. 
Fishman Realty & Investment Co., 
42 P.2d 513, 171 Okl. 361—Prince v. 
Ypsllanti Sav. Bank, 282 P. 282, 
140 OkL 131—^Fulkerson v. John¬ 
son, 280 P. 430, 138 Okl. 84—Glos¬ 
ser y. Gk>ltry, 276 P. 738, 136 Okl. 
182. 

Utah.—Corpus juris quoted In Pet- 
terson v. Ogden City, 176 P.2d 699, 
601. 

44 C.J. p 819 note 44. 

Bqntfey is not available in state 
court for enforcement of lien of 
street Improvement bonds by foreclo¬ 
sure in the absence of statutory au¬ 
thority.—^Meyer v. City of Bufaula, 
Okl., C.C.AOkl., 132 F.2d 648. 
Enforcement against munlclpaJlty 
Statute providing method for pay¬ 
ment of special assessments levied 
against property owned by munici¬ 
pal subdivision of state was designed 
to prevent municipalities from being 
subject to Judgments which they 
would have otherwise boon subject¬ 
ed to had legislature not provided 
exclusive method of paying nssc'Hs- 
ments.—^Blythe v. City of Tulsa, 46 
P.2d 810, 172 Okl. 686. 
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the statute provides that they shall be collected as 
provided by ordinance, the remedy provided by or¬ 
dinance is exclusive.81 Under some statutes, how¬ 
ever, choice of remedies is permitted,and, where 
there is such choice under the statute, it may be 
availed of even though the municipal council in its 
order of assessment provides only a single remedy.®3 
Where the statute authorizes a municipality to cer¬ 
tify assessments to the county auditor for collection, 
it may still proceed itself to collect them,®^ and this 
is the rule even though the statute stipulates that 
the certification ^all be made at a certain time, 
where the statute is construed as directory merely.®® 
As between remedies prescribed by a general statute 
and special remedies provided by the municipal 
council, the general statute is exclusive where the 
charter refers to the general statute as controlling 
and offers no other remedies.®® In the absence of 
charter requirements and exclusive provisions in 
the general statute, a special remedy offered by the 
municipal council is available, provided the latter 
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is not made exclusive of the statutory remedies.®^ 
c. Eetroacfdve Effect 

Enforcement statutes apply to assessments made after 
their enactment, but may be made retroactive where the 
legislative Intent to do so Is clearly expressed and no 
constitutional provisions are violated. 

An enforcement statute applies to all improve¬ 
ments and assessments subsequently made and fall¬ 
ing within its scope.®® It may apply to improve¬ 
ments previously made for which an assessment 
was made after the enactment of the statute,®® or 
it may even apply to assessments made before its en¬ 
actment, if a legislative intent to that effect is clear¬ 
ly expressed,®® as, for example, in the case of a 
statute enacted expressly for the purpose of curing 
defects in an earlier assessment,®i and may be held 
to afford a remedy to the municipal corporation 
even after suit brought to recover taxes paid under 
protest,®® or to furnish a remedy for the enforce¬ 
ment of an assessment where before no remedy ex- 
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81. ntalL—Ooxpas XojAm auioted la 
Petterson v. Ogden City, 176 P.2d 
699, 601. 

44 C.J. P 820 note 46. 

Sale of pzoperfey 

Where city ordinance provided for 
sale of property for delinqtuent spe¬ 
cial improvement taxes and neither 
ordinance nor statute authorised city 
to resort to courts to sue for special 
assessments, the ordinance provided 
adequate procedure for city to en¬ 
force Its assessment and city could 
not foreclose special improvement 
tax liens by counterclaim In a Judi¬ 
cial procedure.—^Petterson v. Ogden 
City, supra. 

B2, e.c .—^Iffason V. Williams, 9 S.E. 

2d 637, 194 S.C. 290. 

44 C.J. p 820 note 48. 

Baforoameat by pabllo authorities 
Although public authorities seek¬ 
ing to enforce assessments for pub¬ 
lic improvements must proceed m 
strict accordance with law in all es¬ 
sential matters affecting rights of 
persons concerned, they should not 
be deprived of any efficacious means 
of enforcement by strained construc¬ 
tion of the law; and the remedies 
available should be at least coequal 
with those available to private liti¬ 
gants, as long as no specific consti¬ 
tutional or statutory inhibition is 
impinged.—^Town of Cheraw v. Turn- 
age, 191 S.E. 831, 184 S.C. 76. 
BamedleB held onunlatiLve 
U.S.—City of Clinton. Okl., ex rel. 
Schuetter v. First Nat. Bank in 
Clinton, Okl., D.C.Okl., 39 F.Supp. 
909, affirmed. C.C.A., Hann v. City 
of Clinton, Okl., ex reL Schuetter, 
131 F.2d 978. 

CaL—Wulff-Hansen & Co. v. Silvers, 


131 P.2d 373, 21 Cal.2d 253—Ham¬ 
mond V. City of Burbank, 59 P.2d 
495, <6 Cal.2d 646, appeal dismissed 
67 S.Ct. 316, 299 U.a 619, 81 L..Ed. 
888 . 

OkL—Oklahoma City v. Vahlberg, 89 
P.2d 962, 185 Okl. 28—Service Feed 
Co. V. City of Ardmore, 42 P.2d 
858, 171 Okl. 156. 

Foreolosuxe or xnandaaniui 
Where city attorney was bound to 
enforce collection of assessments 
against property by foreclosure of 
liens as provided by ordinances cre¬ 
ating an authorized trust obligation 
on part of city to assess and collect 
assessments against abutting prop¬ 
erty. against which liens were creat¬ 
ed for payment of paving bonds is¬ 
sued by City, and attorney failed to 
perform his duty with respect to col¬ 
lection of assessments, bondholders 
had alternative remedies of enforc¬ 
ing collection of assessments by a 
suit to foreclose liens in their own 
right or by mandamus to compel city 
to perform its trust obligations.— 
Gray v. City of Santa Fe, N. M., C.C. 
A.N.M;.. 136 F.2d 374. 

sa Ind —€hlrk v. Hupp, 78 N.B. 

242. 79 N.E. 490, 167 Ind. 609. 

44 C.J. p 820 note 49. 

Iowa—Talcott v. Noel, 78 N.W. 
39, 107 Iowa 470. 

44 C.J. p 830 note 50. 

85. Ohio.—Guardian Sav., etc., Co. 

V. Cleveland, 28 Ohio C.A. 265. 269. 
44 C.J. p 820 note 61. 

8a Okl.—Sapulpa v. Land, 228 P. 

640, 101 Okl. 22. 

44 C.J. p 820 note 62. 
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87. Okl.—^Missouri, etc., R. Co. v. 
Tulsa, 288 P. 462, 118 Okl. 21. 

Special remedies 

Provisions In a charter framed by 
the city itself, under constitutional 
authority to do so, authorizing spe¬ 
cial remedies but not making them 
exclusive of remedies provided by 
the constitution or general statute, 
do not violate the constitutional pro¬ 
vision limiting the authority of the 
city in this respect.—^Missouri, etc., 
R. Co. V. Tulsa, supra. 

8a Cal.—Chapman v, Jocelyn, 187 
P. 962, 182 Cal. 294. 

88, Ga—Georgia R., etc., Co. v. De¬ 
catur. 116 S.B. 646. 29 GaJLpp. 653. 

90. Ark.—^Kaplan v. Street Imp. 
Dlst. No. 359, 186 S.W.2d 670, 208 
Ark. 464. 

Cal.—^Los Angeles Bond & Securities 
Co. V. Heath, 7 P.2d 1089, 120 CaL 
App. 828. 

Ind.—^Hastings v. Gault, 25 N.E.2d' 
232, 216 Ind. 815. 

Mich.—City of Detroit v. Safety Inv. 
Corporation, 286 N.W. 42, 288 Mich. 
611. 

Or.—Seeck v. City of Lebanon. 36 P. 
2d 334. 148 Or. 291. 

1 Pa.—In re West Pike Street, 20 Pa. 

Dist & Co. 191, 26 Berks Co. 12. 

44 C.J. p 820 note 67. 

91. Fla.—^Town of Gulfport, for Use 
and Benefit of C. J. Williamson & 
Co.. V. Mendels. 174 So. 8, 127 Fla 
730. 

Pa—^East McKeesport t. Thomas 
Park, 81 Pa Super. 604. 

92. Iowa—^Dlttoe v. Davenport, 86> 
N.W. 896, 74 Iowa <66. 
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isted,®3 or to change the remedy®^ or extend the 
limitations thereon,® 5 Such statutes are constitu¬ 
tional even though their effect is to revive a remedy 
which, under the terms of an earlier statute, had 
been entirely lost.®® An act changing the manner of 
enforcing assessments, however, will not, in the ab¬ 
sence of clear expression,®7 apply to assessments 
levied before its passage.®® Where the amendatory 
statute affects the rights of the parties as well as 
remedies, it will be construed, if possible, as not be¬ 
ing retroactive in order that the constitutionality of 
the law may be upheld,®® as, for example, where it 
subjects the landowner to personal liability,^ or 
places a limitation on the duration of the assessment 
lien which did not exist before,® or deprives a prop¬ 
erty owner of a defense that was complete and per¬ 
fect when the act by its terms took effect.® It has 
been held that an assessment bondholder’s remedies, 
as they existed at the time the bond was issued, 


form a part of his contract rights, and, as such, are 
exempt from the operation of later statutes affecting 
those rights.® 

§ 1583. By Whom Enforcement Is Made 

Under the varloue statutes enforcement of assess¬ 
ments may be by the municipal corporation, the con¬ 
tractor, or by the holders of assessment bonds or certlll- 
cates, warrants, or special tax bills. 

The right to enforce and collect a special as¬ 
sessment is in the municipal corporation on which 
rests the duty to provide for the assessment,® and it 
may also have the duty to enforce collection.® It 
can collect only through the oflScers authorized by 
statute."^ A provision allowing enforcement by the 
municipality or its assignee is not amendatory of, or 
in conflict with, provisions requiring sale to be made 
by some general officer having authority to receive 
state and county taxes.® 


sa. Pa.^ouncil V, Moyamenslngr. 
2 Pa. 224. 

9ft. Or.—Pohl V. Medford, 215 P. 
180, 107 Or. 478. 

95. Ind.—Gubbina v. Harrington, 96 
N.TH. 81, 48 IndApp. 488. 

44 C.J. P 820 note 62. 

96. Pa.—Towanda Borougli ▼, Fell. 
69 Pa.Super. 468. 

97. Ill.—Gagre v. People, 76 N.H. 
688. 219 III. 424. 

44 C.J. p 820 note 64. 

98. U.S.—^Meyer v. City of Eufaula, 
Okl., aC.A.Okl., 132 F.2d 648. 

Ark.—White v. Board of Gom'ra of 
Street Imp. Diet. No. 2, 169 S.W.2d 
862, 206 Ark. 480—Gutsinger v. 
Strang, 168 S.W.2d 609, 203 Aric. 
699. 

Iowa.—Citizens' State Bank v. Jess, 
103 N.W. 471, 127 Iowa 460— 

Waples V. Dubuque, 89 N.W. 194, 
116 Iowa 167. 

44 G.J. P 820 note 65. 

99. Cal.—Oakland St. Impr. Bond 
Co. V. Fltzmaurlce. 190 P. 499. 47 
Gal.App. 258. 

44 C.J. p 821 note 66. 

1. Pa—^Philadelphia v. DeHaven, 41 
PaSuper. 2165. 

45 C.J. p 821 note 67. 

9. Mo. — Gllsonlto Constr. Co. ▼. 
Oreffet, 166 S.W. 766, 174 Mo.App. 
176. 

& Ill.—People V. Gage, 84 N.F. 616. 
233 Ill. 447, followed In 84 N.E. 
618, 233 111. 600. 

44 C.J. p 821 note 69. 

4L GaL—^L ob Angeles Bond & Securi¬ 
ties Co. V. Heath, 7 P.2d 1089, 120 
Gal.App. 328—^Warden v. Bamos, 
295 P. 669, 111 CalJ\.pp. 287—Oak¬ 
land St. Impr. Bond Co. v. Fltz¬ 
maurlce, 190 P. 499, 47 Cal.App. 
268. 


Colo.—^EH Paso County v. Colora¬ 
do Springs, 180 P. 301, 66 Colo. 
111 . 

44 G J. p 821 note 73. 

Tmanthorlzed assessment 
A city, as successor to a town, 
could not enforce an asserted special 
assessment paving and curbing lien 
under a certificate of indebtedness Is¬ 
sued by the town against owners of 
property abutting on improved 
streets where no legislative author¬ 
ity was shown to exist authorizing 
the town to impose a special assess¬ 
ment against abutting property for 
such purposes.—Simpson v. City of 
Brooksville, 188 So. 794, 137 Fla. 623. 

6. U.S.—^EYeeman v. Town of Gal¬ 
lup, C.C.AN.M.. 162 F.2d 273. 

Pa.—Harbold v. City of Heading, 49 
A.2d 817, 356 Pa. 253. 

7- Fla—Harvey v. City of St. Pe¬ 
tersburg. 189 So. 861, 138 Fla. 597, 
certiorari denied 60 S.Ct. 131, 308 
U.S. 696. 84 L.Ed. 499. 

44 C.J. p 821 note 74. 

Before or after delinquency 

Under some statutes, prior to de¬ 
linquency. city treasurer Is statu¬ 
tory collector of special assessments 
In municipalities below first class, 
and thereafter county treasurer, sub¬ 
ject to municipality's power to en¬ 
force lien.—Kitsap County School 
Diet. No. 100 v. City of Bremerton, 
8 P.2d 417, 166 Wash. 661. 

City attorney 

Ky.—City of Louisa v. Horton, 93 
S.W.'2d 620, 263 ICsr. 739. 

Commissioners of Improvement dis¬ 
trict 

Ark.—^Beloate v. Street Imp. Dlst. No. 
2 of Walnut Hldge, 159 S.W.2d 451, 
203 Ark. 899. i 


Commissioner of public finance 

Where the city commissioner of 
public finance Is charged with the 
duty of collecting delinquent assess¬ 
ments, appointment of receiver to 
collect delinquent assessments is er¬ 
roneous, in absence of showing that 
the commissioner would not collect 
them, If directed by court.—City of 
Paducah v. White, 61 S.W.'id 935, .244 
Ky. 783. 

Beoelver of Improvement dlstxlot 

(1) A receiver for municipal im¬ 
provement district, appointed by fed¬ 
eral district court prior to enact¬ 
ment of the act repealing all laws 
authorizing appointment of rocelv- 
er for municipal Improvement dis¬ 
trict. was authorized to bring pro¬ 
ceedings to foreclose lion of the dis¬ 
trict on property which had become 
delinquent for nonpayment of as¬ 
sessed benefits, as against contention 
that procQodings were required to be 
instituted by the city attorney, and 
the receiver was authorized to con¬ 
vey title to property acquired by 
the district pursuant to proceedings 
to foreclose lien of district on prop¬ 
erty which had become delinquent for 
nonpayment of assessed benefits.— 
Cutsmger v. Strang, 168 S.W.2d 6G9, 
203 Ark. 699. 

(2) With respect to right of re¬ 
ceiver to enforce assessment Hon 
by foreclosure proceeding, the act 
repealing all laws authorizing ap¬ 
pointment of receiver for municipal 
Improvemont districts was not re¬ 
troactive, and was therefore inap¬ 
plicable to a receivership pending at 
time of enactment of tho act.—Cut- 
singer V. Strang, supra. 

8. Dl.—^Downers Grove v. Glos. 188 

N.EL 694, S07 Ill. 293. 
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Under some statutes the contractor for whose 
benefit the assessments are levied is authorized to 
institute the proceeding for enforcement,® and when 
such is the case the assignee of such contractor is 
equally entitled to institute such proceedings.^® 
Under other statutes the owners of the improvement 
bonds may enforce collection,but may not do so 
unless authorized.^® It has been held that the leg¬ 
islature may confer the power of appointing a col¬ 
lector on a corporation exclusively interested in the 
assessment.^® The municipality may, in a proper 
case, constitute itself a trustee or agent of holders 
of bonds or certificates for the purpose of enforcing 
and collecting assessments.^^ 

§ 1584. Property Which May Be Subjected 

a. In general 

b. Public property 

a. In General 

Enforcement of aaeeesments may be agafnat auch 
property only aa the atatute authorlzea; and, where the 
proceeding la In rem. It may be enforced only against the 
property on which the aaseasment la levied. 


A local assessment may be enforced only as 
against such property as is authorized by statute.^® 
Where the proceeding is in rem, only the specific 
property against which the assessment is levied may 
be sold,^® and any proceeding which would subject 
one parcel of land to the payment of assessments 
against that and other parcels is void.^^ An assess¬ 
ment against an entire tract of land, however, may 
be enforced against any part.^® Where property 
subject to an assessment lien is taken for public 
use, the lien may be satisfied from the award of 
damages;^® but the amount of the assessment can¬ 
not be deducted from an award for the taking of 
other property of the owner where there is no per¬ 
sonal liability.®® Likewise, after the assessment re¬ 
mains unpaid for a year, it may not be enforced 
against other property of the debtor merely be¬ 
cause under the statute unpaid assessments are made 
a personal obligation of the debtor.®^ 

Where the land has been converted into a fund, 
subject to the payment of the assessment, and the 
fund has been unlawfully depleted without paying 
the assessment, other funds belonging to the debt- 


9. Ey.—^Morton v. Sullivan, 96 B. 
W. 807. 29 K7.L. 943. 

44 G.J. p 821 note 75. 

10. Col.—Warren v. Russell, 62 P. 
75. 129 Cal. 381. 

44 G.J. p 821 note 76. 

11. Ind.—Scott V. Hayes. 70 H.E. 
879, 162 Ind. 548. 

Powers of bondliolder and dtp lield 
of eguol dignity 

N.M.—^Munro v. City of Albuquerque. 

150 P.2d 738, 48 N.M. 806. 

Statatee as part of oontraot 
The statutes giving street improve¬ 
ment bondholders the right to sue to 
foreclose lien of delinquent install¬ 
ments of assessment or permitting 
delinquent installments to be collect¬ 
ed by proper public officials as other 
delinquent taxes are collected enter 
into, and become part of, contract 
with bondholders.—Town of Okeene, 
Okl., ex rel. Burgard v. Kratz, D.C. 
Okl.. 46 F.Supp. 629. 

Cumulative remedy 

The remedy given by statute to 
holders of bonds for paving Improve¬ 
ments In cities or towns to foreclose 
their liens In the district court is 
cumulative with the remedy by sale 
and resale by the county treasurer.— 
Oklahoma City v. Vahlberg. 89 P.2d 
962. 185 Okl. £8. 

12 . Ey.—City of Prestonburg v. 
People's State Bank of Frankfort. 
78 S.W.2d 1048. 255 Ey. *252. 

13. N.Y.—^Litchfield v. McComber, 42 
Barb. 288. 

14. U.S.—^Purcell v. City of Carls¬ 
bad, aaA.N.H., 126 F.2d 748. 


N.M.—Hodges V. City of Roswell, 247 

P. 810, 81 K.M. 384. 

16. Ind.—^Indianapolis, etc., R. Co. v. 

Capitol Pav., etc.. Co., 64 N.E. 1076, 

24 lnd.App. 114. 

44 C.J. p 821 note 80. 

Homestead 

(1) Interest of fee owner of land 
who was not entitled to homestead 
therein could be foreclosed under 
statutory paving lien.—Lewis v. 
Llndsley, Clv.App., 68 S.W.2d 648, re¬ 
versed on other grounds Llndsley v. 
Lewis, 84 S.W.2d 994, 125 Tex. 680. 

(2) Protection extended to home¬ 
stead allotment of Cherokee allottees 
extended to forced sales, Including 
saJes for special improvement as¬ 
sessments.—Grotkop V. Stuckey, 282 
P. 611, 140 Okl. 178. 

(3) Under some statutes there can 
be no sale of aJl the homestead prop¬ 
erty to pay a Judgment foreclosing 
the lien.—^Barnett v. Eureka Pav. Co., 
Tex.Com.App., 234 S.W. 1081. 
Cemotory property 

(1) Cemetery realty which adjoin¬ 
ed sidewalk improvement and which 
was practically filled with graves 
could not be sold to satisfy assess¬ 
ment lien.—Olson v. Gary Oak Hill 
Cemetery Ass’n, 10 N.E.2d 995. i212 
Ind. 654. 

(2) Land of privately owned ceme¬ 
tery company operating for profit 
included In special benefit district 
ordained In financing the cost of con¬ 
demning Tight of way for park boule¬ 
vard was subject to sale under spe¬ 
cial execution to enforce payment 
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of the special assessment and dty 
charter provision that If sale of 
land owned by cemetery association, 
to enforce assessment, is contrary to 
public policy or the laws of state, 
amount of assessment may be evi¬ 
denced by special tax bill and suit 
shall be instituted to enforce collec¬ 
tion, was Inapplicable.—Troost Ave. 
Cemetery Co. v. Kansas City, 164 S. 
W.2d 90. 348 Mo. 561. 

(8) Prior to constitutional amend¬ 
ment. cemetery property, In so far 
as not yet devoted to burial purposes, 
could be sold for unpaid assessment, 
notwithstanding Individual holders 
of lots could prevent collection 
against them.—^Hollywood Cemetery 
Ass'n V. Powell. 291 P. 897, 210 Cal. 
131, 71 A.L.R. 310. 

(4) Sale under Judicial process of 
cemetery lands generally see Ceme¬ 
teries 9 21 d. 

16. Ill.—^Dempster v. People. 41 N.B. 
1022, 168 Ill. 36. 

Mo.—Syenite Granite Go. v. Bobb, 87 
Mo.App. 483. 

17. Ill.—^Hoover v. People, 49 N.E. 
867, 171 Ill. I8d. 

44 C.J. p 821 note 82. 

18. Ey.—^Barron v. Lexington. 105 
S.W. 895. 82 Ey.L. 92. 

19. N.T.—Fisher v. New York. 3 
Hun 648, 6 Thomps. & C. 100. 

80. N.Y.—Genet v. Brooklyn, 1 N.E. 

777. 99 N.Y. 296. 

44 CJ. p 822 note 86. 

SL N.Y.—^Hutchinson v. Rochester, 
36 N.Y.S. 766, 92 Hun 893. 
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or’s estate are subject to the claim.^^ Where the 
lien of an assessment is not removed by a judicial 
sale of the realty charged^ the assessment is not en¬ 
titled to participate in the distribution of the pro¬ 
ceeds of such a sale.2S Where lands encumbered by 
the improvement lien are sold in separate parcels to 
different purchasers at different times, each paying 
full value without regard to the encumbrance, the 
separate parcels should be sold to satisfy the lien in 
the inverse order of alienation.^^ A municipal as¬ 
sessment lien, in existence before property was 
transferred to another municipality as a result of 
boundary adjustments, may be enforced against such 

property.26 

Railroad Property. It is against public policy to 
permit foreclosure of any part of a railroad right of 
way essential to the operation of the railroad, in or¬ 
der to satisfy assessments for local improvements,^^ 


although there is authority for the view that land 
used for railroad purposes may be sold subject to 
an casement for a right of way.*^ Assessments 
may, however, be enforced against other property 
of the railroad not essential to the operation of the 
road, 2 8 but this does not authorize segregation and 
sale of such part of land used for a right of way 
as is not actually occupied by tracks,^^ since the rail¬ 
road cannot arbitrarily be confined to just enough 
land for running its trains.^^ 

b. Public Property 

An assessment against public property cannot be 
enforced In a proceeding In rem against the property If It 
Is being used for pubiic purposes. 

A Special assessment against public property, 
when authorized by law and duly made, cannot be 
enforced in a proceeding in rem against the proper- 
ty3i except where the property is not being used 


82. Md.—Gould v. Baltimore. 69 Md. 
S78. 

44 C.J. p 822 note 87. 

83. Pa.—Bryant's Appeal, 104 Pa. 
37d. 

84. Ohio.—Cincinnati v. Wynne, 19 
Ohio Glr.Ct. 747, 10 Ohio Cir.Dec. 
677. 

85. N.T.—^Leary v. City of New 
York, 7 N.B.2d 260. 278 N.Y. 842. 

88. U.S.—Wabash By. Co. v. City of 
St. Louis, C.C.A.MO., 64 F.2d 921, 
certiorari denied €4 S.Ct. 88, 290 

U. S. 668, 78 L.Ed. 677. 

Colo.—^House y. Board of Com'rs of 
Larimer County, 300 P. 998, 89 
Colo. 196. 

Ga.—Georsda By. & Blectric Co. v. 
Atlanta, 87 S.E1. 1058. 144 Ga. 
722. 

Ind.—Pittsburffh, etc., B. Co. v. Fish, 
68 N.E. 464, 168 Ind. 636—Lake 
Erie, etc., B. Co. v. Bowker, 36 N.E. 
864, 9 Ind.App. 4-28. 

Mo.—Troost Ave. Cemetery Co. v. 
Kansas City, 164 S.W.2d 90. 348 
Mo. 661—City of Higginsville ex 
rel. and to Use of Kasco, Inc., v. 
Alton B. Co., 171 B.W.2d 795, 237 
Mo.App. 1204. 

51 C.J. p 887 note 87. 

87. Cal.—San Pedro, etc., B. Co. v. 
Plllsbury, 139 P. 669, 671, 88 Gal. 
App. 676. 

61 aJ. P 888 note 38. 

88. Iowa.—Minneapolis, etc., B. Co. 

V. Llndguist, 93 N.W. 103, 119 Iowa 
144. 

61 C.J. p 888 note 39. 

28. Cal.—Wilson v. PaclAc Electric 
B. Co., 168 P. 128, 17G Cal. 248. 

30. Cal.—^Wilson v. Pacific Electric 
B. Co., supra. 

31. U.S.—City of Clinton. Okl., ex 
rel. Schuetter, y. First Nat Bank 
m Clinton, Okl., D.C.Okl., 39 F. 
Supp. 909, afiSlrmed, C.C.A., Hann v. 


City of Clinton, Okl. ex rel. Schuet¬ 
ter, 131 F.2d 978. 

Fla.—Blake y. City of Tampa, 166 So. 
97. 115 Fla. 348. 

La.—City of Monroe v. Ouachita Par¬ 
ish School Board, 18'5 So. 667, 172 
La. 861. 

N.C.—City of Balelgh y. Balelgh City 
Adminlstratiye Unit and Dlst. of 
State Public School System, 26 
S.E.2d 691, 823 N.C. 316. 

Okl.—Johnston y. Board of Educa¬ 
tion of Town of Comanche, 148 P- 
2d 196, 194 Okl. 160—Blythe y. 
City of Tulsa, 46 P.2d 810, 172 Okl. 
686 . 

44 C.J. p 822 note 91. 

Adjudication of property to dty 
for taxes and paving charges did not 
extinguish taxes and charges by 
confusion, where city did not assort 
ownership or take possession.—^Un- 
terelner y. City of New Orleans, 120 
So. 884, 10 La.App. 667. 

School property 

(1) The same rule of public policy 
which prevents forced sale of pub¬ 
licly owned and used property to pay 
dellnauent city street paving as¬ 
sessments prevents school district 
officials from refusing to pay such 
assessments against district's prop¬ 
erty and permitting sale thereof in 
satisfaction of assessments.—Wilson 
y. City of Hollis, 142 P.2d 633, 193 
OkL 241, 150 A.L.B. 1:385. 

(8) Property of school board or 
trustees of special tax school dis¬ 
trict is held for use of state to 
carry on constitutional public school 
system, and hence not subject to ex¬ 
ecution, levy, or decretal sale on 
foreclosure to satisfy street improve¬ 
ment lien, and the legislature cannot 
provide for enforcement by execu¬ 
tion, levy or decretal sale on foreclo¬ 
sure; but the school district's con¬ 
stitutional authority to purchase, 
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own, hold, and use realty for school 
purposes and expend district funds 
thereon is subject to direction and 
control of legislature, which may, by 
specific enactment, direct expendi¬ 
ture of part of such funds to dis¬ 
charge lawful encumbrances on 
school property for special or local 
street improvement assessments.— 
Blake y. City of Tampa, 156 So. 97 
115 Fla. 348. 

(3) Statute authorizing street Im 
provement at expense of ailjacent 
property was held not Impliedly to 
repeal act exempting property ot 
public school from seizure, since it 
did not refer to same subject matter. 
—City of Monroe y. Ouachita Parish 
School Board, 136 So. 657, 172 La. 861. 

(4) The provision of street paving 
law that property owned by any 
board of education or school district 
shall be considered the some as oth¬ 
er owners' property does not subject 
school district's property to same 
treatment respecting dellnguent as¬ 
sessments, Installments, and penal¬ 
ties as private property, but special 
provisions of such law as to property 
owned and used for public purposes 
by polltlcaj subdivisions control as 
to such property.—^Board of Ed. of 
City of Chickasha y. City of Chicka- 
Bha, ex rel. Pool, 156 P.2d 723, 195 
Okl. 127—Wilson v. City of Hollis, 
supra. 

(6) It has been held that a con¬ 
stitution which providos for a com¬ 
mon school system and for the crea¬ 
tion of a fund to maintain it which 
shall be appropriated "to no other 
purposes" forbids the levy of any 
execution, or any decretal sale of 
property of a school board used to 
carry on the system of common 
schools, for the purpose of satisfying 
a lien for street improvements.— 
Louisville v. McNaughten, 44 S.W. 
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for public purposes** or where it was already en¬ 
cumbered by the assessment lien when it was pur¬ 
chased by the municipality or municipal board.** 
Accordingly, in jurisdictions where the exclusive 
remedy in the case of privately owned property is 
a proceeding in rem without personal judgment, the 
assessment, unless within the exceptions noted, can¬ 
not be enforced,*^ although, as discussed infra § 
1649, in these jurisdictions enforcement may be pro¬ 
vided for by a special statute authorizing a personal 
judgment in such cases. In jurisdictions where a 
personal judgment may be had, although an execu¬ 
tion cannot issue,*® mandamus may lie to compel 
the payment of the judgment by the proper offi¬ 
cers.*® The immunity of state land from sale for 
assessment for local improvements does not apply 
to lands, held by individuals, purchased from the 
state while subject to assessment.*^ A statutory 
provision prohibiting a county treasurer from sell¬ 
ing, at the annual tax sale, property for which the 
county holds a certificate of tax sale or a tax deed 
does not deprive a special assessment certificate 
holder or bondholder of his right to have such prop¬ 
erty, against which the assessment is a lien, sold.** 


§ 1585. Time for Enforcement and Limita¬ 
tions in General 

The time at and during which an assessment may be 
enforced and the time beyond which enforcement cannot 
be had are determined by the statutory provisions of the 
particular Jurisdictions. 

Where the assessment operates as a lien, it may 
be enforced as soon as the lien attaches** and is 
not barred while the lien continues,^0 so that, where 
the statute provides that the lien shall remain on the 
land until the assessment is paid, there is no limita¬ 
tion on the time within which action may be 
broughL^i Where the statute fixes no time in 
which the proceedings shall be brought, the period 
may be limited by analogy to that fixed by statute 
for the enforcement of mortgage and judgment 
liens^* or for the enforcement of debts not evi¬ 
denced by contracts in writing.^* A statute of lim¬ 
itations applicable to collection of general taxes has 
been held not applicable to the collection of special 
assessments.^^ Where, the statute provides the 
time within which the proceedings must be brought, 
it must be complied with.^® Where the statute fixes 
no time from which it shall run, it runs from the 


380. 19 KyJj. 1895—Louisville v. 

Leatherman. 85 S.W. 625, 99 Ky. 213, 
18 Ky.L. 124. 

PaymsBit from treasnry 
Installments of valid special or lo¬ 
cal assessment against public prop¬ 
erty for local improvements should 
be paid from treasury of owning and 
holding public agency or authority. 
—Blake V. City of Tampa., 156 So. 97. 
115 Fla. 348. 

32. Ark.—PL Smith School Dist. v. 
Board of Impr., 46 S.W. 418, 6'5 Ark. 
343. 

Cal.—Conley v. Hawley, 38 P.2d 408, 
2 Cal.2d 23—Southlands Co. v. City 
of San Diego, 297 P. 521, >211 Cal. 
646—^N’orthwestem Mut. Life Ins. 
Go. V. State Bd. of Equalization. 166 
P.2d 917, 73 Cal.App.2d 648. 

Okl.—Blythe v. City of Tulsa, 46 
P.2d 810, 172 Okl. 586. 

33. Ind.—Indianapolis v. City Bond 
Co., 84 N.E. .20. 42 Ind.App. 470. 

44 C.J. p 822 note 93. 

34. Ala.—^Huntsville v. Madison, 52 
So. 326, 166 Ala. 389^ 392, 189 Am. 
S.H. 45. 

44 O.J. p 822 note 95. 

36. Ill.—Colfax Highway Comrs. v* 
East Lake Fork Special Drain. 
DlsL. 21 N.E. 206. 127 Ill. 681. 

36. Ill.—Colfax Highway Comrs. v. 
East Lake Fork Special Drain. 
Dist., supra—McLean County v. 
Bloomington, 106 Ill. 209. 

37. N.T.—^Ralsch v. City of New 
York, 265 N.Y.S. 689, 285 App.Div. 
706. 


38. Iowa.—Bennett v. Green wait, 286 
N.W. 722. i226 Iowa 1113. 

39b Tex.—Gallahar v. Whitley, Civ. 

App., 190 S.W. 767. 

44 C.J. p 822 note 6. 

4a Cal.—^Elliott V. Chambers Land 
Co., 216 P. 99, 61 Cal App. 810— 
Hutton V. Newhouse, 183 P. 276, 
41 CalA.pp. 689. 

Enforoement by sale through coul- 
ty treasurer 

(1) Even if there is a proper stat¬ 
ute limiting the time within which a 
bondholder might bring an action to 
foreclose, and if such time has pass¬ 
ed, the lien of the bondholder re¬ 
mains and his other remedy remains, 
that is, the remedy of having the 
property sold at a tax sale or a re¬ 
sale by the county treasurer to sat¬ 
isfy the street improvement lien.— 
City of Clinton, Okl., ex rel. Schuet- 
ter, V. First Nat. Bank in Clinton, 
Okl., D.C.Okl., 89 F.Supp. 909, affirm¬ 
ed, C.C.A., Hann v. City of Clinton, 
Okl., ex rel. Schuetter, 131 F.2d 978. 

<2) Where city created paving dis¬ 
trict in 1911 and issued bonds to be 
paid by special assessments, and, 
the special assessments not having 
been paid, city undertook refunding 
or reassessment proceedings in 1930, 
under 19'27 statute, and again levied 
special assessments, lapse of time 
did not destroy lien because of bond¬ 
holders’ failure by 1927 to pursue the 
statutory method then existing for 
collection by tax sale, there being, no 
statute of limitations applying to 
right to sell through county treas¬ 
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urer and the right not being barred 
by laches.—^B’ltzsimmons v. Rauch, 
159 P.2d 264, 195 Okl. 529. 

41. N.C—City of Statesville v. Jen¬ 
kins, 154 S.E. 16, 199 N.C. 159. 
Utah—^Petterson v. Ogden City, 176 
P.2d 599. 

44 C.J. p 82.2 note 8. 

48. Ky.—^Klrwln v. Nevln, 64 S.W 
647, 111 Ky. 682, 28 Ky.L. 947. 

N.J.—^Dickinson v. Trenton, 35 N.J. 
Eq. 416. 

43. U.S.—Galveston ▼. Guaranty 

Trust Co., Tex., 107 F. 325, 46 CC. 
A. 819, certiorari denied 22 S.Ct. 
932, 183 U.S. 695, 46 L Ed. 394. 

44. Conn.—Cortigiano v. City of Wa- 
terbury, 47 A.2d 413, 133 Conn. 1. 

Tenn.—City of Knoxville v. Lee, 21 
S.W.2d 628, 159 Tcnn. 619. 

45. N.C.—City of Charlotte v. Kava- 
naugh, 20 SE.2d 97, 2i21 N.C. 269. 

Okl.—City of Tahlequnh ex rcl. John¬ 
ston V. Franklin, 200 P.2a 417. 

44 C.J. p 823 note 11. 

Paving assessment lien 

(1) The statute reciting that pav¬ 
ing liens shall prescribe ten years 
from date of certificates states a 
general rule and the proviso that 
where paving cost shall have been 
advanced by any parish, etc., to be 
refunded in annual installments, the 
liens shall prescribe as provided by 
the constitution for tax prescriptions, 
announces an exception, and, under 
constitutional provision of three 
years’ prescription for taxes, the 
three-year prescription applies where 
the paving cost shall 'have been ad- 
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time when the municipality has a right to proceed 
to enforce the assessment.^® ■ Otherwise it runs 
from the occurrence of the contingency fixed by 
the statute, as, for example, when the assessments 
have been committed to the collector for collec¬ 
tion, or when the lien is recorded,^® or the date 
of delinquency,*® or when the assessment has been 
perfected,®® or on the expiration of a stated period 
after the date of the ordinance making the assess- 
ment.®i If the contingency never occurs, the bar 
of the statute never operates.®® It has been held 
that an assessment for benefits cannot be enforced 
until the benefit has been conferred.®® Where the 
statute requires the filing of a certificate of costs of 
improvement, a special assessment is not delinquent 
until after such certificate is filed.®* 

The enactment or amendment of a statute of limi¬ 
tations prescribing a time beyond which a lien or 
claim for special assessments may not be enforced 
is not invalid as to existing liens or claims if it pro¬ 


vides a reasonable time for enforcing such rights 
before the prescriptive period takes effect,®® but, 
if it fails so to provide, it does not apply to assess¬ 
ments already in default at the time the act became 
effective.®® The rule exempting the state from limi¬ 
tation of actions for the preservation of the public 
revenue does not apply to actions to enforce special 
assessments.®^ The running of the statute is sus¬ 
pended during the period of injunctive relief grant¬ 
ed to the owner attacking the assessment proce¬ 
dure.®® 

A provision for bringing suit for delinquent as¬ 
sessments or installments within a specified time aft¬ 
er delinquency, which does not provide that there¬ 
after action is barred, is directory and not manda¬ 
tory, and is not a statute of limitations.®® 

Sale for itistaUmcnL A general statute providing 
that no sale of indivisible property shall be made 
until all debts that are a lien thereon are due does 
not apply to a proceeding to sell property on default 


vanced to be refunded in annual In¬ 
stallments.—Town of Wlnnfleld v. 
Jackson, La-App., 10 So.2d 656. 

(2) When a town purchases the 
required material and itself under¬ 
takes the actual cost of a pavement, 
it Is then ^'advancing the cost of the 
paving*’ within the statute and the 
three-year prescription as to enforc¬ 
ing the paving lien and collecting 
the assessments then applies; but, 
where a paving project Is handled 
entirely by an Independent contrac¬ 
tor under a contract duly let, there 
Is no advancement of costs by the 
municipality and the ten-year pre¬ 
scription then applies.—Town of 
Wlnnfleld v. Jackson, supra. 

Tolling statute 

(1) Legislature, by use of word 
“otherwise** In statute Imposing lim¬ 
itation on actions on street improve¬ 
ment bonds by foreclosure, manda¬ 
mus, refunding, or otherwise, intend¬ 
ed to include foreclosure of special 
assessment lands by tax sale and 
resale as well as by civil action, so 
that commencement of mandamus 
proceedings to compel proper ofllcials 
to start proceedings for sale and 
resale of property within the period 
of limitations would toll the statute. 
—Baccus V. Pankratz, Okl., 194 P.2d 
880—Baccus v. Banks, 192 P.2d 683, 
199 Okl. 647, appeal dismissed Boeder 
V. Banks, 68 S.Ct. 748, 383 U.S. 358, 
92 L.Ed. 1138, rehearing denied *68 
S.Ct. 911, 833 U.S. 883, 92 L.Ed. 1168. 

(2) Limitation prescribed by spe¬ 
cial tax bills was tolled by filing peti¬ 
tions to enforce liens thereon.—^Mc- 
Orew V. Carr, 21 S.Wj2d 640, 22i3 Mo. 
App. 1231. 

Validating statute 

The statute allowing municipali¬ 


ties, which have failed to file mu¬ 
nicipal claims within six months aft¬ 
er the completion of an improvement, 
to file such claims within six months 
after the effective date of the stat¬ 
ute, does not apply to a claim which 
has been filed but stricken because 
defective, and it could not apply 
to such a claim as the matter is 
res Judicata.—City of Philadelphia, 
to Use of, V. Selby, 80 Pa.Dl8t. & Co. 
406. 

46. Tex.—Kidd V. City of Big 
Spring, Civ.App., 164 .S.W.2d 727. 

44 C.J. p 823 note 12. 

47. Mass.—O’Connell v. Malden 
First Parish, 90 N.E. 580, 304 Mass. 
118. 

48. Cal.—Hutton v. Newhouse, 183 
P. 276, 41 Cal.App. 689. 

48. Wash.—Seattle v. O’Connell, 48 
P. 412, 16 Wash. 625. 

60. Wash.—Bowman v. Colfax, 49 
P. 661, 17 Wash. 344. 

44 C.J. p 8'23 note 17. 

51. Ky.—City of Olive Hill v. Gear¬ 
hart, 1<67 S.W.2d 481, 289 Ky. 63. 

Ohio.—^Reynolds v. Green, 27 Ohio 
St. 416. 

Amendment postponing time for 
bringing action on assessments for 
street Improvements was held not 
invalid.—Los Angeles Bond & Securi¬ 
ties Co. V. Heath, 7 P.2d 1089, 120 
Cal.App. 328. 

52. Mass.—O'Connell v. Malden 
First Parish, 90 N.E. 680, 204 Mass. 
118. 

53. N.J.—Green v. Town of Mont¬ 
clair, 13 A,'3d 670, 125 NJI^w 
19. 

54. Ill.—People ex rel. Montgomery 
V. Townsend, 185 N.E. 694, 352 Ill. 
254. 


55. La.—State ex rel. Richardson v. 
Recorder of Mortgages, 125 So. 473, 
12 La.App. 62. 

Okl.—City of Tahlequah ex rel. John¬ 
ston V. Franklin, 200 P.2d 417— 
City of Bristow v. Groom, 151 P- 
2d 936, 194 Okl. 884. 

Amendment affecting existing liens 

(1) Legislature had constitutional 
right to extend period of limitations 
applying only to special assessment 
Hens for street Improvement pur¬ 
poses as to Hens not yet barred by 
general statute of limitations.—City 
of Healdton ex rel. Rewoldt v. Pick¬ 
ens, Okl., 201 PAd 796. 

(2) The 1929 amendment of Street 
Improvement Act limiting tho time 
within which to foreclose a lien of 
improvement bonds to four years 
after due date of last installment, as 
applied to owner of bond Issued in 
1025, was not Invalid as impairing 
obligation of contract, since the 
amendment was merely a modiA- 
catlon of tho manner or means oC 
procedure.—^Ritter v. Franklin, 123 
P.2d 866, 60 Cal.App.2d 844. 

56. Cal.—^Munden v. Hayes, 202 P. 
2d 112. 

N.C.—City of Statesville v. Jenkins. 
164 S.E. 16. 199 N.C. 169. 

57. U.S.—Galveston v. Guaranty 
Trust Co., Tex., 107 F. 326. 4G C.C. 
A 319, certiorari denied 22 S.Ct 
982, 182 U.S. 695, 46 L.Ed 394. 

58. Cal.—^Elliott V. Chambers Land 
Co., 1216 P. 99, 61 Cal.App. 310. 

59. Mo.—State ex rel. Jones v. 
Nolte, 1C5 S.W.2d 632. 350 Mo. 271 
—Jennings Sewer Disl. of St. IjOU- 
is County v. Pitcairn, 187 S.W.2d 
760, 238 Mo.App. 704. 
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of an installment of an assessment payable in annual 
installments.®® 

Completion of improvement. In the absence of 
a statutory provision to the contrary a sale may be 
made before the improvement is completed,®i and 
installments may be collected by judgment and or¬ 
der of sale before final completion of improvements 
requiring an extended period of time for comple- 
tion.«2 

§ 1586. Wrongful Enforcement 

An action Is maintainable against a municipal corpo¬ 
ration for wrongful seizure and sale of property to pay 
an Illegal assessment. 

An action is maintainable against a municipal cor¬ 
poration for wrongful seizure and sale of property 
to pay an illegal assessment;®® and it has been held 
that the mayor of the municipality is liable in tres¬ 
pass for property taken under a warrant signed by 
him at the direction of council for the collection of 
an illegal assessment.®^ If, however, the assessment 
is valid and unpaid, damages for an alleged wrong¬ 
ful advertisement cannot be recovered, where the 
wrongfulness of the advertisement is asserted to 
come from the alleged invalidity of the assessment, 
as distinguished from an unauthorized method of 
enforcement;®® nor can damages for proceeding by- 


an unauthorized method of advertisement be recov¬ 
ered on the ground of inconvenience, annoyance, or 
suspense of mind occasioned thereby, unless the 
wrongful advertisement was also wanton and pro¬ 
duced injury.®® 

Recovery of money Paid or land sold. Mone)' 
paid to a municipal corporation on account of as¬ 
sessments cannot be recovered back by the land- 
owner in the absence of any allegation or proof of 
invalidity.®^ In case property is wrongfully sold 
under an assessment, an action will lie for its re¬ 
covery,®® nor is it necessary that such action should 
be brought within the time limited for suits for the 
recovery of land sold for taxes, the provisions of 
the general tax law not being applicable.®® Where 
the proceeds from the wrongful sale are mingled 
with funds from other property taken under valid 
condemnation proceedings, the owner can accept the 
condemnation award out of the fund without im¬ 
pairing his remedy for the recovery of the property 
wrongfully sold.70 The owner may recover the land 
in such case without reimbursing the purchaser at 
the void tax sale*^^ or without subjecting himself to 
liability for the amount that the land is equitably 
benefited by the improvement.^® The complaint 
must show that the owner has been deprived of his 
property wrongfully.^® 


2 Remedies AJsm Peoceedikgs in General 


§ 1587. In General 

The remedies and proceedings for enforcement of 
special assessments are generally provided by statute. 
The proceedings usually are regarded aa In rem. 

The statutes generally provide for the manner in 
which special assessments shall be enforced, and the 
procedure provided should be pursued.74 Where 


the statutes fail to provide a remedy, any appropri¬ 
ate remedy may be used,*^® as, for example, a suit 
in equity.7® Notwithstanding the existence of a 
lien, in the absence of statute a municipal corpora¬ 
tion may not without suit sell the land to pay the 
assessment.^*^ 

The authority for proceedings for the enforce- 


60. Ky.—District of Clifton v. 
Schneider, 61 S.W. 18. 106 Ey. 605, 
•21 EyL. 212. 

61. Wash.—^Felker v. New Whatcom, 
47 P. 605, 16 Wash. 17S. 

62. ni. —^People ex rel. Carr v. Ees- 
ner, 166 N.E. 321, 826 lU. 285. 

6a N.T^Howell v. Buffalo, 16 N.T. 

ei<2. 

Wlfl.—Durkee v. Kenosha, 17 N.W. 
677, 69 Wis. 123, 48 Am.R. 480. 

6^ Conn.—Williams v. Brace, 6 
Conn. 190. 

65. Md.—Lyon v. Kyattsvllle, 103 
▲. 104, 182 Md. 56. 

66. Md.—^Lyon r. Hyattsvllle, su¬ 
pra. 

67. Mass.—^Hodgrdon v. Haverhill, 79 
N.E. 818, 198 Mass. 827. 


6a Or.—Gaston v. Portland, 69 P. 
84, 446, 41 Or. 373. 

Tex.—^Maury v. Turner, Com.App.. 
244 S.W. 809. 

69. Or.—Meier v. Kelly, 25 P. 78, 
20 Or. 86. 

7a Or.—Gaston v. Portland, 69 P. 
64, 445, 41 Or. 873. 

71. Ill.—West Chicag-o Park Comrs. 
v. Novak, 121 Ill.App. 287. 

72. Ill.—^West Chicago Park Comrs. 
V. Novak, supra. 

7a Ky.—Meta v. Dayton, 91 B.W. 

‘745, 28 Ky.L. 1053. 

44 C.J. p 881 note 67. 

74. Cal.—^Los Angeles Bond & Secur¬ 
ities Co. V. Heath, 7 P.'2d 1089. 120 
Cal.App. 328. 

Ky.—^Hoerth v. City of Sturgis, 299 
S.W. 1074, 221 Ky. 835. 

44 C.J. p 817 note 3. 
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Frooeeds of mortgrage foxedlosiire 
Statute regarding payment of tax¬ 
es out of proceeds of mortgage fore¬ 
closure sale, before coercive provi¬ 
sions for benefit of taxing municipal¬ 
ity were added. Is for sole benefit of 
purchaser and not for municipality 
imposing taxes so as to afford it a 
means of enforcing assessments.— 
McConihe Realty Co. v. Henry 
Schamberger, Inc., 267 N.Y.S. 136, 
240 App.Dlv. 861—^Morgan v. Fuller¬ 
ton, 41 N.T.S. 466, 9 App.Div. 1233. 

76. Conn.—^New Haven v. Fair Hav¬ 
en, etc., R. Co., 38 Conn. 422, 9 Am. 
R. 399. 

7a S.C.—Town of Cheraw v. Turn- 
age, 191 S.E. 831, 184 S.C. 76. 

44 C.J. p 817 note 6. 

77. Iowa.—^Meniam v. Moody, 25 
Iowa 163. 

44 C.J. p 817 note 7. 
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ment of assessments is based on the taxing power 
of the state,and in general the same principles 
apply as in the case of enforcement of ordinary tax 
liens.78 The proceedings are usually regarded as 
in rem,80 distinguishable from, and superior in 
force to, proceedings designed merely to reach the 
title or interest of some person in the land.8i In 
some jurisdictions, however, as discussed infra § 
1649, a personal action is permitted. In jurisdic¬ 
tions where a personal judgment cannot be had but 
which do provide for collection of the assessment in 
equity, it has been held that such procedure is di¬ 
rected exclusively to the manner of enforcing the 
lien.82 Under some statutes an action to enforce a 
special assessment lien is a civil action and not a 
special proceeding.88 

Compromise, In the absence of some express 
statutory or constitutional restriction, a municipal 
corporation may compromise a suit for the collec¬ 
tion of an assessment.84 

§ 1588. Demand of Payment and Affidavit or 
Return Thereof 

There must be compliance with statutory requirements 
as to demand of payment before commencement of pro¬ 
ceedings to enforce special assessments. 

Unless required by statute or ordinance, a demand 
of payment of a special assessment is not necessary 
before proceeding^ may be instituted for its en¬ 


forcement.85 Where required by statute or ordi¬ 
nance, however, a demand of payment must be 
made. 

By whom made. The demand may be made by 
any person authorized by law to receive payment,®^ 
or by his agent,8® and, where several have an in¬ 
terest therein, a demand by one of them is suffi- 
cient.89 

How made. Where demand is required by stat¬ 
ute, it must be made in strict compliance with hs 
provisions.®® The demand must be made on the 
landowner personally,®^ unless, under the statute, 
the circumstances permit the making of a public de¬ 
mand on the premises,®® in which case the demand 
should be made so that it may be heard by a tenant 
occupying a house on the lot assessed,®® a leaving 
of the demand near the premises not being suffi¬ 
cient.®^ A property owner, however, cannot object 
to a failure to comply with a statute which was 
caused by his own act.®® Demand on a nonresident 
may, it has been held, be made by registered let¬ 
ter.®® 

Amount demanded. Demand must be made for 
the exact amount chargeable and due.®7 

Return. Where the statute requires it, a return 
must be made in the statutory form and mamier 
showing the facts required as to the making of the 
demand,®® but a return that a demand was made on 


78. Or.—^Wilson ▼. Medford, 216 P. 

184, 107 Or. 624. 

44 O.J. p 818 note 9. 

78, Cal.—Los Ang-eles Olive Grow¬ 
ers' Assoc. V. Poas 2 d, 140 P. 681, 167 
Cal. 454. 

8a U.S.— city of Oransreburff 
Southern Ry. Co., C.C.A.S.C., 124 
F.2d 890. 

Ala.—City of Birmingham v. Emond, 
1'57 So. 64, 229 Ala. 346. 

I^a.—Town of Do Quincy v. Wood, 27 
So.2d 814, 210 La. 604. 

N,G.—City of Charlotte v. Kava- 
naugh, 20 SE.2d 97, 221 N.C. i259. 
Okl.—^Board of Trustees of Incorpo¬ 
rated Town of Broken Bow v. 
Fishman Realty & Investment Co., 
42 P.2d 513, 171 Okl. 851. 

S.C.—Beatty v. Wlttekamp, 172 S.E. 

122, 171 S.C. 826. 

44 CJ. p 818 note 11. 

81. Wash.—Carstens v. Seattle, 146 
P. 1881, 84 Wash. 88, Ann.Cas.l917A 
1070, reheard 153 P. 1080. 88 Wash. 
682. 

44 C.J. p 818 note 12. 

82. Miss.—Grenada v. Grenada 

County, 76 So. 682, 115 Miss. 881. 

83. Okl.—City of Bristow ez rel. 
Hedges V. Groom, 151 P.2d 936, 194 
Okl, 884, overruling Morgan v. City 


of Ardmore ex rel. Love & Thur¬ 
mond, 78 P.i2d 786, 182 Okl. 542. 

84. Neb.—^Famham v. Lincoln, 106 
N.W. G66, 75 Neb. 602. 

85. Ala—Throckmorton v. City of 
Tuacumbia 28 So.2d 547, 347 Ala 
209. 

44 C. J. p 823 note 26. 

sa Ala—^Drennen v. White, 68 So. 

41, 191 Ala 274. 

44 C.J. p 828 note 27. 

Attorney’s foe 

Statute regulating foreclosure of 
lien of street improvement bond was 
held to require, prior to amendment, 
personal demand as prerequisite to 
recovering attorney’s fee.—Sammon 
V. Wing, 288 P. 711, 105 Cal.App. 689. 

87. Cal.—Guerin v. Reese, 83 Cal. 

292. I 

N.T.—Manice v. New York, 8 N.Y. 

120 . 

Contractor 

The demand mc^^ be made by the 
contractor where, under the statu.c, 
the assessment may be enforced by 
him, even after assignment of the 
contract to another.—Stanwood v. 
Carson, 147 P. 562, 169 Cal. 640—^Fo¬ 
ley V. Bullard, &2 P. 574, 97 Cal. 616. 
Assignee of contractor may make 
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demand.—Banaz v. Smith, 66 P. 809, 
138 Cal. 102. 

sa Cal.—Williams v. Bergin, 60 P- 
164, 127 Gal. 578—^Hlmmelmann v. 
Woolrlch, 4'5 Cal. 249. 

80. Cal.—Gaffney v. Gough, 36 Cal. 
104. 

44 C.J. p 828 note 80, 

90. Cal.—Reid v. Clay, 66 P. 262, 
134 Cal. 207. 

44 C.J. p 823 note 84. 

91. N.Y.—Manice v. New York, 8 
N.Y. 120. 

44 C.jr. p 823 note 35. 

92. Cal.—McBean v. Martin, 81 P- 
6. 96 Cal. 188. 

44 G.J. p 823 note 86. 

93. Cal.—Hlmmelmann v. Townsend, 
49 Cal. 150. 

94. Cal.—^Alameda Macadamizing Co. 
V. Williams, 12 P. 630, 70 Cal. 634. 

95. Ind.—Millikan v. Crall, 98 N.E. 

291, 177 Ind. 42C. 

44 C.J. p 8i34 note 89. 

96. Ill.—^Marshall v. People, 76 N.E. 
70, 219 Ill. 99. 

97. Cal.—Schlrmcr v. Hoyt, 54 Ciil. 
280—^Dyer v. Chase, 52 Cal. 440. 

98. Cal.—Himinolmann v. Rcfi>', 38 
Cal. 163—Guerin v. Reese, 33 Cal. 

292. 
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the owner or his agent is not void for uncertain^ 
where a demand on either meets the requirements of 
the statute.^^ Likewise, it is not necessary that an 
afBdavit that a demand was left on the premises of 
“unknown” owners should state the details of place 
and time.^ If the return shows that a demand was 
made, it is not invalidated by irregularities in plac¬ 
ing it with the proper officer,* or in the omission of 
a notary’s seal,* or by a failure to file the return in 
the recording office, where the statute makes no 
such requirement^ 

•§ 1589. Restraining Enforcement 

As discussed supra §§ 1528-1540, in a proper case, 
the enforcement of an assessment by sale will be 
enjoined. 

Examine Pocket Parts for later cases. 

§ 1590. On Certificates or Warrants 

The enforcement of e certificate or warrant of aeeeee- 
ment must follow the etatutory procedure prescribed and 
be In accord with rules of procedure In civil actions. 

The enforcement of the certificate or warrant of 


assessment must follow the statutory procedure.® 
Where no fraud or collusion is claimed, a munici¬ 
pality is not liable for amounts unpaid to the holder 
of special assessment certificates on the sole ground 
that it exceeded its authority or violated its duty in 
fixing and levying assessments in excess of the 
statutory percent of the value of the property as¬ 
sessed.® 

Rights of holder. The holder of a warrant is 
subrogated to the rights of the municipality,"^ as, 
for example, a right to have a reassessment after 
the original assessment had been declared void.* 
The respective rights of owners of successive tax 
bills are analogous in principle to those of junior 
and senior mortgagees,* and the owner of a junior 
tax bill lien, who has not been made a party to the 
foreclosure of a senior tax bill lien, may maintain 
an action for the foreclosure of his own lien.^* 
Special assessments paid by the landowners to the 
county treasurer reduce the liability of the munici¬ 
pality to the certificate holder by that amount,!^ 
and the liability therefor is placed on the county 
treasurer after the payment to him.i* 

Defenses. The action is subject to the defenses^* 


▼•vlfloatloBi 

(1) In action to foreclose street 
Improvement bond, finding that re¬ 
turn to warrant was made, signed 
by a corporation by Its president, 
which company was assignee of con¬ 
tractor who performed work, and 
that after signature of president re¬ 
turn was signed by named notary 
public, who affixed hie seal thereto, 
was not sufficient In itself to estab¬ 
lish that return was not properly ver¬ 
ified by Individual acting as agent of 
and in behalf of corporation which 
was assignee of contractor who per¬ 
formed work.—^Funk v. Campbell, 115 
P.2d 518, 46 Cal.App.2d 185. 

(2) In action to foreclose street 
Improvement bonds, any deficiency 
and Incompleteness In finding as to 
whether return to warrant was prop¬ 
erly verified by Individual acting as 
agent of and in behalf of corporap- 
tlon which was assignee of contrac¬ 
tor who performed work could not aid 
•defendants, where court in another 
finding found that every act and pro¬ 
ceeding required under boundary line 
act affecting validity of bond had 
been regularly performed.—^Funk v. 
Campbell, supra. 

'9^ Cal.—Bienfield v. Van Ness, 169 

P. 225, 176 Cal. 686. 

1. Cal.—^Empire Securities Co. v. 

Countryman, 288 P. 408, 70 Cal.App. 

412. 

-S. Cal.—^Miller v. Sebastopol, 241 P. 

598, 74 Cal.App. 668. 

3. Cal.—Stokes v. Watklnson, 201 

P. 134, 53 Cal.App. 764. 


4. Cal.—Woodworth v. Sebastopol, 
d86 P. 981, 72 CalJlpp. 187. 

5. Iowa.—^Hawkeye Life Ins. Co. v. 
Valley-Des Moines Co., 260 N.W. 
669, 220 Iowa 656. 106 A.L.R. 1018. 

Statutory remedy ezoluslve 

Purchaser of street improvement 
certificate Is not entitled to sue In 
equity for foreclosure of special as¬ 
sessment lien as long as city follow¬ 
ed statutory method for collection of 
assessment and payment of certifi¬ 
cate by sale of property assessed and 
payment of amount realized to cer¬ 
tificate holder.—^Hawkeye Life Ins. 
Co. V. YaJley-Des Moines Co., supra. 
Warrant for assessment on wibloh no 
bond issued 

Cal.—^Elliott V. Chambers Land Co., 
•216 P. 99, 61 Cal.App. 310. 

Paving certULcates of foreign corpo¬ 
ration 

(1) Innocent purchaser of paving 
certificates is not entitled to main¬ 
tain suit thereon, where corporation 
which performed work forfeited per¬ 
mit for nonpayment of franchise tax 
before contracting with municipality. 
—^Real Estate-Land Title & Trust Co. 
V. Dlldy, Tex.Civ.App., 92 S.W.2d 818, 
error refused. 

(2) Fact that state highway com¬ 
mission made contracts with corpo¬ 
ration after forfeiture of permit for 
nonpayment of franchise tax Is Insuf¬ 
ficient waiver of statutory penalty to 
authorize Innocent purchaser of pav¬ 
ing certificates to maintain suit 
thereon, since state's right to penal¬ 
ty could not be affected by acts ol 
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highway officials.—^Real Estate-Land 
Title & Trust Co. v. Dlldy, supra. 

6. Iowa.—^Inter-Ocean Reinsurance 
Co. V. Sioux City, 258 N.W. 907, 
219 Iowa 998—Stockholders' Inv. 
Co. V. Town of Brooklyn, *246 N. 
W. 826, 216 Iowa 693. 

Acts hdd not fraudulent 
Where plat of city's proposed im¬ 
provement including list of proposed 
assessments was on file and notice of 
filing had been duly given, act of city 
in levying assessment, with knowl¬ 
edge of contractor, and without ob¬ 
jection by lot owners but with their 
approval and consent, did not con¬ 
stitute fraud or bad faith so as to 
make city liable to holder of certifi¬ 
cates for amounts unpaid.—^Inter- 
Ocean Reinsurance Co. v. Sioux City, 
268 N.W. 907. 219 Iowa 998. 

7. Wash.—^In re Tacoma Second 
School Addition Reassessment, 187 
P. 1092, 110 Wash. 104. 

8. Wash.—^In re Tacoma Second 
School Addition Reassessment, su¬ 
pra. 

9. Mo.—Springfield v. Ransdell, 064 
S.W. 771, 305 Mo. 43. 

10. Mo.—Springfield v. Ransdell, su¬ 
pra. 

11- Iowa.—Red Oak First Nat. Bank 
V. Kelly, 139 N.W. 564, 169 Iowa 
312. 

12. Iowa.—^Red Oak First Nat. Bank 
V. Kelly, supra. 

13. Mo.—^Bill-O'Meara Constr. Co. v. 
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and limitations!^ specially applicable thereto, and, in 
an action against the municipality thereon, to any 
defenses available to-it against the contractor.!^ 
In the ordinary sense the relation of principal and 
agent does not exist between the owners of tax bills 
and the municipal ofl&cial collecting the tax,!® so 
that they are not precluded from their proper rem¬ 
edy because of a mistake of the collector in credit¬ 
ing pasnnent to the wrong property.!^ In a suit 
to enforce delinquent assessments, it is no defense 
that the city clerk or town recorder failed to file 
annually with the tax collector the list of properties 
with the levies and assessments, and a warrant au¬ 
thorizing collection of the annual levies as required 
by statute.!® 

By or against whom enforced. Where the stat¬ 
ute so provides, certificates, tax bills, or warrants 
may be enforced the contractor, purchaser, or 
assignee directly,!® by suit in his own name.®® In 
the absence of statute or contract the municipality 


is not under any duty to enforce the* collection of 
assessments,®! but in a proper case may sue for the 
benefit of its assignee or holder> of the indebted¬ 
ness.®® Under statutes so providing, suit to enforce 
a special tax bill is properly brought against the 
one who is shown by the records of the appropriate 
court of record to be the owner of the land,®® and 
plaintiff need not make other lienholders parties.®® 
The municipality may, under some statutes, be lia¬ 
ble as a guarantor of the certificates.®® Under a 
statute providing that the assessments or certifi¬ 
cates, and promissory notes for installments execut¬ 
ed by the owners of the property, may be trans¬ 
ferred by the municipality to the contractor by in¬ 
dorsement without recourse, the notes and paving 
certificates admit of both a personal and an in rem 
action against the maker or owner of the proper¬ 
ty,®® and, before proceeding against the city as war¬ 
rantor, the holder of the notes and certificates must 
exhaust his remedy against the property on which 
his lien rests and against the maker of the notes.®^ 


Hutchlnflon, 73 S.W. 818, 100 Mo. 
App. 294. 

44 C.J. p 826 note 79. 

PayxneiLt 

Payment of special tax bill to con¬ 
tractor who had asslfmed It cannot 
destroy right of true owner to make 
collection.—Grace v. Koppel, SO S.W. 
2d 182, 226 Mo.App. 291. 

Delay 

A property owner, sulTcrlng loss 
of less than amount of street paving 
assessment as direct result of paving 
contractor’s unreasonable delay In 
completing work. Is not released 
from liability on paving certificate, 
but such loss should be olTset or 
credited against debt evidenced by 
certificate.—Gulf Paving Co. v. Lof- 
stedt, 188 S.W.2d 166, 144 Tex. 17. 

14. Gal.—^Elliott V. Chambers Land 
Co., 216 P. 99, 61 Cal.App. 310. 

Time for enforcement generally see 
supra 5 1685. 

15. Ky.—Obst V. Louisville, 6 Ky. 
Op. 677. 

16. Mo.—Jaudon v. Lants, 47 S.W.2d 
188, 226 Mo.App. 764. 

17. Mo.—Jaudon v. Lantz, supra. 
ZTogUgence of taxpayer 

In city treasurer's action on spe- 
oial tax bills, owners of tax bills aro 
not to be precluded from relief where 
evidence showed that taxpayer was 
negligent wlicre he accepted receipt 
covering wrong lot instead of lot 
against which tax bills wore hold.— 
Jaudon v, Lantz, supra. 

ISn Ark.—^Ingram v. Board of 
Com'rs of Street Improvement 
Dist. No. 5. 123 S.W.2d 1074, 197 
Ark. 404—^Martin v. Board of Com¬ 
missioners of Street Improvement, 


District No. 5 of Stuttgart, 81 S. 
W.2d 414, 190 Ark. 747. 

16. Mo.—Dickey v. Porter, 101 S.W. 

586. 203 Mo. 1. 

44 C.J. P 824 note 61. 

20. Flo.—Cochrane v. Town of Boca 
Raton, 160 So. 611, 112 Fla. 177— 
Tampa Dock Co. v. Hanchett Bond 
Co., 141 So. 626, 106 Fla. 470. 

21- U.S.—Purcell v. City of Carls¬ 
bad, C.C.A.N.M., 126 F.2d 748. 

22. Mo.—City of Glendalo ex rel. 
and to Use and Benefit of Keyes v. 
Armstrong, App., 17 S.W.2d 604, 
followed in City of Glendale ex 
rel. and to Use and Benefit of 
Keyes v. Werth, 17 S.W.2d 608 
(two canes). 

Tex.—City of Sweetwater v. Foster, 
C1V.APP., 87 S.W.2d 799. 

23. Mo.—Barrie v. Whltton, 13 S.W. 
2d 42, 223 Mo.App. 210. 

Detezmlnation of ownexiOiip 

Plalntlir, suing to enforce lien of 
special tax bill, was not required to 
examine the Judgment and record of 
a prior tax cose, not contesting own¬ 
ership of land, to determine owner.— 
Barrie v. Whltton, supra. 

24. Mo.—^Barrie v. Whltton, supra. 

2& Fla.—Scott v. City of Tampa, 
80 So.2d 300, 168 Fla. 712, certlo-1 
rarl denied 68 S.Ct. 99, 332 U.S. 
790, 92 L.Ed. 372. 

City as gnanuLtor 

(1) Under paving certificate Issued 
by city providing for Its redemption 
by city if holder should fall to col¬ 
lect It by suit against property or 
owner thereof, city was a conditional 
or secondary guarantor end the rule 
of due diligence must be applied to 
holder's efforts to collect by suit, 
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and delay of many years In bringing 
suit to foreclose paving certificates 
were not excused by fact that at no 
time following maturity would fore¬ 
closure have resulted in sulllclent 
funds to pay certificates and costs, 
and such delay discharged city from 
liability on Its guaranty to redeem 
certificates If holder should fail to 
collect them by suit.—Scott v. City 
of Tampa, supra. 

(2) Under local Improvement cer¬ 
tificates and statute, a town has been 
held not mere guarantor of property 
owners' solvency, and town, on prop¬ 
erty owners’ default, became liable to 
certificate holder without prior pro¬ 
ceedings against property owners.— 
Cochrane v. Town of Boca Raton, 160 
So. oil, 112 Fla. 177. 

26* Ln.—Guaranty Mortgage ft Se¬ 
curities Co. V. Millsaps, 151 So. 
198, 178 La. 265—^Dixie Inv. Co. v. 
Player, App., 149 So. 269, afllrmcd 
162 So. 688, 178 La. 1010. 

27. La.—Cook V. Lomolne, 152 So. 
689, 178 La. 1014—Dixie Inv. Go. v. 
Player, 162 So. 688, 178 La. 1010— 
Dixie Inv. Co. v. City of Shreve¬ 
port, App., 170 So. 278—^Lemoine v. 
Wheloss Inv. Go., App., 169 So. 434. 
Freservatloa of right to procoed 
against warrantor 
Holder of paving certificates pur¬ 
chased from city, when title is at¬ 
tacked or legal rank of paving lien 
Is assailed, has duty to notICy city 
by service of appropriate pro<‘(‘MR, if 
holder would preserve rights agiilnst 
city as warrantor.—Dixie Inv. Co. v. 
Player, App., 149 So. 269, nllU'mcd 
152 So. 688, 178 La. 1010. 

Becovery of moneyed Judgment 
(1) Holder of paving corlificatos. 



§ 1590 


MUNICIPAL CORPORATIONS 


63 C.J.S. 


However, a statutory provision for cancellation of 
a sale by a buyer who is evicted from a part only 
of the property sold has been held to permit a di¬ 
rect action to rescind against the city as warrantor 
without regard to the primary obligors on the notes 
and certificates.^^ 

Pleading, evidence, and trial. Proceedings for 
enforcement of certificates or warrants are gov¬ 
erned by the appropriate rules of pleadingSS and 
evidence.®® Likewise, the general rules of trial ap¬ 
ply.*! Where the law requires that the ordinance 
making an assessment shall provide for collection 
thereof with costs and reasonable attorney’s fees, 
if incurred, it is not necessary to prove existence of 
the ordinance before introducing proof as to the 
reasonable value of fees.®* 

Judgment or decree. Where, under the contract, 
the liability of the municipality is conditioned on 
the abutting land not being liable, a judgment 
against the municipality cannot be sustained in the 
absence of a judicial decision in favor of the land- 
owner,®® but on a finding in his favor judgment may 
be rendered against the municipality where such re¬ 
lief is warranted by the pleadings®^ except where 
the charter provides that in no case shall the mu¬ 
nicipality be liable where it cannot in turn hold the 
land liable, and the judgment in favor of the prop¬ 


erty owner is on grounds which would exempt the 
land from liability to the municipality as well as to 
the contractor.®® In an action by the holder of a 
certificate against abutting owners, where the as¬ 
sessment was invalid the court cannot make a prop¬ 
er assessment on consideration of matters which 
had not been considered or determined by the mu¬ 
nicipal council.®® A judgment on a special tax bill 
for both principal and interest in an aggregate sum, 
and for interest on the judgment until paid, is not 
bad as allowing interest on interest®^ 

§ 1591. On Precept to Contractor 

Under sonne statutes the contractor may, on proper 
affidavit, secure the Issuance to him of a precept for the 
amount of the assessment, and on this precept, after due 
notice and default, a levy and sale of the land against 
which the assessment Is made may be had. 

Under a statute so providing, where the property 
owners refuse for a specified length of time to pay 
assessments, the contractor may on affidavit of such 
fact secure the issuance to him of a precept for 
the amount of the assessment, and on this precept 
after due notice and default a levy and sale of the 
land against which the assessment is made may be 
had.®® The affidavit required for the issuance of a 
precept under such statute®® and the issuance of the 


to be entitled to recover the face val¬ 
ue of certifleatea and notes against 
city on warranty, was required to 
prove price paid for certificates, and 
without such proof no moneyed 
Judgment could be rendered against 
dty.—Cook V. Lemolne, App., 149 So. 
268, aifirmed 162 So. 689, 178 
1014. 

(2) Where holder of paving cer¬ 
tificates elected to proceed against 
property owner personally end ob¬ 
tained Judgment against him, hold¬ 
er was required to exhaust all means 
to collect Judgment before Involving 
city In litigation as warrantor of 
paving certificates.—Dixie Inv. Co. v. 
Player, App., 149 Sa 269, affirmed 
152 So. 688, 178 La. 1010. 

SSL La.—^Dlxle Inv. Co. t. Player, 

supra. 

Evlotioii 

Where property subject to lien of 
paving certificates Is sold and pro¬ 
ceeds are insufficient to satisfy pre¬ 
existing mortgage which primed pav¬ 
ing lien, direct action to rescind may 
be Instituted against city as warran¬ 
tor without regard to primary obli¬ 
gors thereon.—^Dlxle Inv. Co. v. Play¬ 
er, supra. 

29. Petition held insufficient 
Mo.—^Associated Holding Co. v. W. 

B Kelley & Co.. 90 S.W.2d 419, 230 

Mo.App. 267. 


XTsoessacy sUegatiOBji 

Furobaser’s assumption' of pay¬ 
ment of paving assessment as part 
of consideration for conveyance was 
held not available to assignee of pav¬ 
ing certificate In suit for balance due 
thereon and foreclosure of lien. In 
absence of acceptance and allegation 
of such assumption by assignee.— 
Cox V. Thurber Brick Co., Tex.Clv. 
App., 86 S.W.2d 849, error dismissed, 
sa Prlma f aole evidenoe 
The certificate or warrant la prlma 
facie evidence of the contractor’s 
right to recover.—Central Paving & 
Construction Co. v. Blghth & Morgan 
Garage & Filling Station, Mo., 159 S. 
W.2d 660—44 C.J. p 825 note 86. 
CondTisive evidence 
Acceptance of the work by the city 
la conclusive as to the performance 
of the contract.—Barker v. Tennes¬ 
see Pav. Bnck Co., 71 S.W. 877, 24 
Ky.L. 1624. 

Bvidenoe held sufficient 
Mo.—Stumpe v. City of Washington, 
App., 64 S.W.2d 73L 
Tex.—Shambaugh v. Anderson, Glv. 
App., 92 S.W.2d 680, error dis¬ 
missed. 

Svidenoe held insnffioient 
Mo.—^Town of Carrollton, to Use of 
Hanchett Bond Co., v. Tonnar, 
App., 28 S.W.2d 443—Glty Trust 
Co. V. Cunningham, 20 S.W.2d 930, 
228 Mo.App. 896. 
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8L Questions of law and fact 

(1) Performance of work within 
reeusonable time was for court to de¬ 
termine, in action on tax bills.—Cas¬ 
teel V. Dearmont, 299 S.W. 816, 221 
Mo.App. 1217. 

(2) Whether property owners fall¬ 
ing to tender payment on paving as¬ 
sessment within contract time for 
discount were entitled to agreed dis¬ 
count Is question for Jury.—Tallafex^ 
ro V. Warren, 46 6.W.2d 311. 

38. Tex.—^Baldwin v. Morton, Civ. 
App., 19 S.W.2d 948. 

33. Ky.—Bltzer v. O’Bryan, 54 S.W. 
961, 107 Ky. 690, 21 KyJj. 1807. 

34. Ky.—Louisville v. Gosnell, 47 S. 
W. 211, 20 Ky.L. 639—^Louisville 
V. Murphy, 6 Ky.Op. 62. 

35. Ky.—Louisville t. Robertson, 9 
Ky.Op. 16L 

36ii Tex.—Cox V. Thurber Brick Co., 
Clv.App., 86 S.W.2d 849, error dis¬ 
missed. 

37. Mo.—^Bridges Asphalt Co. v. Ja- 
cobsmeyer, 142 S.W.2d 641, 846 
Mo. 609. 

38. Ind.—^Burt v. Hasselman, 38 N. 
K 598, 139 Ind. 196. 

44 C.J. p 826 note 87. 

39. Ind.—^Reeves v. Grottendlck, SO 
N.B. 889, 131 Ind. 107. 

44 C.J. P 826 note 88. 
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precept itself^® must follow statutory directions. 

Any person who is aggrieved by the issuance of 
such a precept may, where the statute so provides, 
appeal by filing a sufficient bond with the city clerk, 
and the city clerk must thereupon certify the papers 
connected with the improvement to a designated 
court wherein they serve the purpose of a complaint 
to which appellants shall answer on rule, and, in 
case it is found that the proceedings subsequent to 
the order directing the work to be done are regular, 
that the work has been performed in accordance 
with the contract, and that the estimate has been 
properly made thereon, a sale may be directed.^^ 
The costs of such appeal are adjudged against the 
losing party personally.42 it is forbidden the prop¬ 
erty owners on such appeal to urge any errors or 
irregularities in the making of the contract.^* 

§ 1592. On Assessment Bonds 

Where statutes so provide, the holder of an assess¬ 
ment bond may enforce his rights In the manner pro¬ 
vided. 

Under statutes so providing, the owner of assess¬ 
ment bonds may sue for and collect the assessments 
embraced in such bonds by or through any of the 
methods provided by law for the collection of as¬ 
sessments for local improvements.^^ Under such 
circumstances no resolution of the municipal coun¬ 


cil is necessary,^® nor is it necessary, before suit, 
that demand be made on the municipality to pay or 
to collect such bonds,^® and the bondholder is not 
required to prove a refusal by the municipality to 
pay,^^ even though he has alleged such refusal in 
his declaration.'*® In a proper case there may be 
a recovery of interest^® and attorney’s fees.®® Un¬ 
der some statutes the bondholder may bid in the 
property at the tax sale or resale tax sale, or he may 
wait and look to the fund to result from the ultimate 
sale of the property for the liquidation of his 
claim.®! 

§ 1593. Under General Tax Laws 

Statutes governing collection of general taxes are 
usually not applicable to special assessments, but under 
some statutes such assessments may be collected In the 
same manner as delinquent taxes generally. 

Statutes governing the collection of general taxes 
are usually not applicable to special assessments,®® 
and, unless the power to do so is expressly given by 
statute, the method used in the collection of general 
taxes may not be followed in making collections of 
special assessments.®® However, where the statutes 
so provide, assessments remaining unpaid after a 
specified time may be collected in the same manner 
as delinquent taxes generally.®^ In the jurisdictions 
in which this method may be pursued, statutes re- 


40 . iBSUABoe by oosunoii oonnoU 
Ind.—Langohr v. Smith, 81 Ind. 495. 
44 C.J. p 826 note 90. 

Slgnatara by nuiyor 
Ind.—Jeffersonville v. Patterson, 82 
Tnd. 140. 

44 C.J. P 826 note 91. 

41. Ind—Reeves v. Grottendick, 80 
N.E. 889, 131 Ind. 107. 

44 C.J. p 836 note 92. 

42. Ind.—Rrookbank v. Jefferson¬ 
ville, 41 Ind. 4016. 

43. Ind.—^Boyd v. Murphy, 26 N.B. 
702, 127 ind. 174. 

44 C.J. p 826 note 94. 

44. Tnd.—Scott V. Hkyes, 70 N.B. 
879, 162 Ind. 648. 

45. Ind.—Scott V. Hayes, supra. 

48. Ind.—Soott V. Hayes, supra. 

47. Ind.—Scott V. Hayes, supra. 

48. Ind.—Scott V. Hayes, supra. 

49. Ind.—Scott V. Hayes, supra. 

44 C.J. p 826 note 98. 

50. Ind.—Scott V. Hayes, supta. 

51. U.S.—Dickinson v. Tldd, C.C.A. 
Okl., 137 F.2d 610. 

52. Wis.—^Milwaukee County v. Mil¬ 
waukee-Electric Ry. & Light Co., 
246 N.W. 480, 210 Wis. 160. 

44 C.J. p 818 note 21. 
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53. N.J.—State v. Beverly, 22 A. 340, 
63 N.J.Lrw 560. 

44 C.J. p 827 note 23. 

54. U.S.-Hann v. City of Clinton, 
Okl., ex rel. Schuetter, C.C.A.Okl., 
131 F.Sd 978. 

Colo.—^House V. Board of Com’rs of 
Larimer County, 300 P. 998, 89 
Colo. 196. 

Ill.—^People V. Taylorvillo Sanitary 
Dist, SO N.E.2d 576, 371 Ill. 280. 
Okl.—^Board of Com*rs of Seminole 
County V. City of Wewoka ex rol. 
Morten, 129 P.2d 83, 191 Okl. 233— 
Board of Com'rs of Seminole 
County V. City of Wewoka ox rel. 
North, 127 P.2d 826, 191 Okl 142 
—Coipos Juris Quoted In. Prince v. 
Tpsilanti Sav. Bank, 282 P. 282, 
286, 140 Okl. 131. 

44 C-J. P 827 note 19. 

"Taxes,” as used Ia tevonne act, 
was intended by the legislature, in 
the extension, collection, and sale 
under the act, to include special as¬ 
sessments as well as general taxes, 
in View of earlier provision of con¬ 
stitution authorizing the levying of 
special assessments.—^People v. Tay- 
lorvllle Sanitary Dist., 20 N.E.2d 676, 
871 ni. 280. 
diunnlatlve remedies 

The remedy given by statute to 
holders of bonds for paving improve- 
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ments in cities or towns to foreclose 
their liens in the district court is 
cumulative with the remedy by sale 
and resale by the county treasurer. 
U.S.—City of Clinton, Okl., ex rel. 
Schuetter v. Fir.st Nat. Bank Jn 
Clinton, Okl., D.C.Okl., 39 F.Supp. 
909, affirmed, C.C.A., Hann v. City 
of Clinton, Okl., ex rel. Schuetter, 
131 F.2d 978. 

Okl.—Oklahoma City v. Vahlberg, 89 
P.2d 962, 186 Okl. 28—Service Feed 
Co. V. City of Ardmore, 42 P.2d 
863, 171 Okl. 166. 

Enforcement of Usa as snolmrtve 
remedy 

Under statute providing that bet¬ 
terment assessment levied by city 
should constitute lien on land as¬ 
sessed and be enforced in manner 
provided for collection of taxes, the 
lien afforded only means of collecting 
assessments—Fred T. Ley & Co. v. 
Sagalyn, 19 N.E.3d 687, 302 Mass. 
488. 

Salt by state 

Under a statute providing for en¬ 
forcement of Hens for taxes by a 
bill In chancory in the name of the 
state for the use of the state, co\inly, 
and municipality the revenue agent 
in delinquent tax suit properly in¬ 
cluded assessments for street Im¬ 
provements.—Stale v. Collier, 23 S> 
W.2d 897, 160 Tonn. 403. 



§ 1593 


MUNICIPAL CORPORATIONS 


63 C. J. S. 


lating to the payment of general taxes out of the 
proceeds of land sold at judicial sales apply.^6 It 
is not necessary that there should be also delinquent 
general taxes against the same property,and liens 
for general taxes need not be foreclosed at the same 
time that liens for special assessments are fore- 
closed.*^ 

CmdiHons precedent. The exercise of power to 
enforce assessments under the general tax laws de¬ 
pends on the fulfillment of conditions precedent im¬ 
posed by the statute.®* 

Defenses. Matters which might have been plead¬ 
ed in defense to the assessment proceedings cannot 
be pleaded as a defense for the first time in an ac¬ 
tion by the city to collect the amount of the assess¬ 
ment, in the absence of any showing that the as¬ 
sessment was void because of some jurisdictional 
defect in the proceedings.®® 

Sale. The sale must be made by the officer®® in 
the manner®! and on the notice®* prescribed. Where 
the property has been assessed for two improve¬ 
ments, it may be sold for the aggregate of the two 
assessments, where it has been advertised for sale 
for the separate assessment before it was advertised 
and sold for the aggregate assessments, and no sale 


resulted, under a statute authorizing the sale of all 
real estate which remains liable to sale for delin¬ 
quent taxes and which shall have been previously 
advertised and offered for two years or more and 
which has remained unsold for want of bidders.®* 

Delinquent installments of assessments are, un¬ 
der some statutes, to be collected in the same man¬ 
ner as other delinquent taxes are collected.®^ Sale 
may be had for delinquent installments although 
they were not certified to the county treasurer in the 
year in which they became due and delinquent.®® 
Where the statute provides that the whole tax shall 
become due and payable on failure to pay any in¬ 
stallment, the pa 3 mient of the entire assessment 
against particular land may be enforced on default 
in payment of any installment,®® nor is this right ab¬ 
rogated by an amendment of the statute increasing 
the interest rate on unpaid installments.®^ Where 
sale for delinquent assessments is to be in the same 
manner as sale for nonpayment of general munici¬ 
pal taxes, the grouping of lots and the sale of any 
lot in the group to satisfy the assessment lien of 
other lots is bad where not authorized by the gen¬ 
eral provision.®* 

Right to proceeds. Where certificates have been 


55^ Ohio.—ICakley v. Whitmore, S6 
N.E. 461. Ohio St. 687. 

56. Neb.—State v. Irey. 60 N.W. 601, 
42 Neb. 186. 

Payment or nonaMeMmeat of state 
or oounty taxes does not Justify 
county treasurer In refusing to enter 
dellnQuent city taxes and assess¬ 
ments.—State V, Jeffries, 270 P. 638. 
83 Mont. 111. 

57. Ill.—Village of Palatine v. Palei- 
nols Estates, 49 N.E.2d 655, 819 
I11.APP. 474. 

5a CertifleatloiL by manrtial 
Mich.—Tompkins v. Johnson, 42 N. 

W. 800, 75 Mich. 181. 

OerUfloate of djellaanenoy 
Cal.—O’Neil v. Erode, 181 P. 91, 40 
Cal.App. 371. 

PUlBg of deUsKLUenoy IM 

111.—^People V. Freeman, 184 N.E. 

121 , 301 IlL 562. 

44 CJ. p 827 note 26. 

PUmg of xetim of ooUeotor of spe- 
olal assessmeiits 
Ill.—^People V. Freeman, supra. 
Beport of city ooUeotor and prooeea- 
Jag by ooniLty ooUeotor 
IlL—^People ex rel. County Collector 
of Madison County v. Erlbs, 45 
N.E.2d 846, 881 111. 417. 

59. N.Y.—Glens Falls v. McMullen, 
116 N.Y.S. 49, 62 Misc. 134. 

80, N.J.—^Bowyer v. Camden, 11 A. 
187, 50 N.J.Law 87. 


County treasurer 

(1) County treasurer may sell land 
for delinquent special assessments — 
Prince v, Ypsilantl Sav. Bank, 282 
P. 282, 140 Okl. 181. 

(2) In absence of definite legisla¬ 
tive direction to the contrary, the 
oounty treasurer cannot escape his 
statutory duty to proceed with the 
collection of special assessments by 
the same proceedings used in the 
collection of ordinary taxes.—^Ben¬ 
nett V. Oreenwalt, 286 N.W. 722, 226 
Iowa 1>118. 

61. Wls.—State v. Hbbe, 82 N.W. 

336, 106 Wls. 411. 

44 C.J. p 827 note 31. 

68 i N.Y.—^Tonawanda v. Price, 64 
N.B. 191, 171 N.Y. 415. 

44 C.J. p 827 note 82. 

63. Iowa.—Harris v. Evana 195 N. 
W. 178, 196 Iowa 799. 

6 ^ U.S.—^Dickinson v. Tldd, C.C.A. 
Okl.. 137 F.2d 610. 

Okl.—Oklahoma City v. Vahlberg, 89 
P.2d 962, 185 Okl. 28—^B*ulkerson v. 
Johnson, 280 P. 430, 138 Okl. 84. 
County treasurer must collect de¬ 
linquent Installments in the same 
manner as other delinquent taxes.— 
Board of Com’rs of Ellis County, 
Okl., V. City of Shattuck, Okl., ex rel. 
Versluis, G.C.AOkl.. 140 F.2d 67— 
Dickinson v. Tidd, C.C.A.Okl., 137 F. 
2 d 610. 


Bubsequeat dellnquanetes 

Under requirement that delinquent 
Installments of special assessments 
be enforced in same manner as de¬ 
linquent taxes, county treasurer, sift¬ 
er original tax sale, properly in¬ 
dorsed subsequent delinquent Install¬ 
ments on certificate of sale and in¬ 
cluded all such delinquencies in re¬ 
sale.—^Board of Com’rs of Ellis Coun¬ 
ty, Okl., V. City of Shattuck, Okl., ex 
rel. Versluis, C.C.A.Okl., 140 F.2d 67. 

65. Okl.—Settle v. Frakes, 9 P.2d 

768, 156 Okl. 58. 

‘Vext delinquent tax list," within 
statute relating to delinquent mu¬ 
nicipal assessments, means next de¬ 
linquent tax list after certification 
of installments to county treasurer. 
—Settle V. Frakes, supra.. 

66 . Utah.—Stinson v. Godbe, 160 P. 

280, 48 Utah 444. 

Matured Installments of special as¬ 
sessments for street improvements 
should be placed on tax duplicate 
with other taxes, and collection en¬ 
forced like other taxes, with right 
in city or bondholder to treat unma¬ 
tured installments as due and pay¬ 
able and proceed to collection there¬ 
of with those in default.—City of 
Middlesboro v. Terrell, 81 S.W.2d 
866 , 259 Hy. 47. 

67. Utah—Stinson v. Godbe, 160 P. 

280. 48 Utah 444. 

68 . Cal.—Stege v. Richmond, 228 P. 

«61, 194 CaL 305. 
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issued representing the assessment fund, the holder 
of such certificates is entitled to the funds paid in 
on such assessment or to the proceeds of sale to the 
amount of the certificates.^^ 

Penalty. Where the general taxation statute al¬ 
lows a penalty for nonpayment, a penalty may be 
collected for nonpayment of assessments in the same 
way.^® 

§ 1594. Enforcement against Personal Prop¬ 
erty 

Except as authorized by statute, the collection of a 
special assessment may not be enforced against personal 
property. 

Unless expressly authorized by charter or statute, 
the collection of an assessment may not be enforced 
against personal property,^! but it may be enforced 
against the undistributed proceeds of the sale of the 
assessed real estate in the hands of trustees under a 
legal obligation to pay the assessment nor will 
a partial distribution of the proceeds among those 
entitled operate as a bar to the enforcement of the 
assessment against the balance.^® Under some stat¬ 
utes it has been held that resort may be had to per¬ 


sonal property,^^ and under other statutes that it 
must first be resorted to before enforcement against 
the real estate can be had.78 Enforcement of the 
assessment against personalty must follow strictly 
the procedure prescribed by statute.^® The statute 
generally requires a personal demand on the owner 
before a levy of the warrant under the assessment is 
made,'^'^ and that the record should state either in 
the warrant or in the schedule forming a part of the 
warrant the date of confirmation of the assessment, 
the names of the persons assessed and that they 
have not paid the assessment, a description of the 
premises, and the amount of the assessment^® 

§ 1595. Proceedings fior Sale of Land as De¬ 
linquent 

Proceedings for sale of land as delinquent are 
controlled by the statutes of the various jurisdic¬ 
tions and may be brought under general laws as 
discussed supra § 1593, or they may be summary 
proceedings, considered infra §§ 1596-1607, or suits 
to .foreclose, discussed infra §§ 1603-1625. 

Examine Pocket Parts for later cases. 


3. SxTMHABY Judgment or Exfoution 


§ 1596. In General 

a. General rules 

b. Necessity of hearing 

c. Statutory requirements 

a. (General Buies 

The right to a summary Judgment or order for the> 
sale of land to enforce a special assessment Is purely 
statutory, and, where a general statute authorizing such 
procedure exists, a city withtn the terms of the statute 
may follow It. 

The right to a summary judgment or order for 


the sale of land to enforce a special assessment 
is purely statutory, and, where a general statute 
authorizing such procedure exists, a city within 
the terms of the statute may follow it,*^® especially 
where its charter expressly provides that it may 
adopt any method of procedure in any general law 
providing for the enforcement of special assess¬ 
ments.®® Even in jurisdictions where the method 
generally employed for collection of assessments 
is by action, statutes or charters sometimes pro¬ 
vide a way of proceeding by summary sale where 


69. Wls.—state V. Hobe, 82 N.W. 

836, 106 Wls. 411. 

44 C.J. p 828 note 36. 

7a Ohio.—Baker v. French. 18 Ohio 
Clr.Ct. 420, 10 Ohio Clr.Dec. 222. 

71. N.C.—City of Charlotte v. Kav- 
anauffh, 20 S.E.2d 07. 221 N.C 269 
—City of Statesville v. Jonkina, 
154 S.E. 15, 199 N.C. 159-—Carawan 
V. Barnett 149 S.E. 740, 197 N.C. 
611. 

44 C.!. p 876 note 68. 

propexty of cemetery company, 
landa of which aro exempt, may not 
be sold to pay asseasmenta.—^Forest 
Hill Cemetery Co. y. City of Ann 
Arbor. 5 N.W.2d 664, 308 Sfioh. 66. 
Bstate of property owner 
Contractor who had Judgrment 
based on street improvement bonds 


was not entitled to apply money be- 
longiner to estate of property owner, 
derived from source other than sale 
of lots assessed, to payment on Judpr- 
ment.—Campbell Const Co. v. Wil¬ 
liamson, 92 S.W.2d 332, 263 Ky. 336. 

72. Md.—Gould V. Baltimore, 69 Md. 
878. 

73. Md.—Gould V. Baltimore, supra. 

74. Kan.—^Atchison, etc., R. Co. v. 
Peterson, 48 P. 877, 61 P. 290, 5 
Kan.App. 103. 

44 C.J. p 876 note 72. 

76, Mich.—Tompkins v. Johnson, 42 
N.W. 800, 76 Mich. 181. 

44 C.J. p 877 note 74. 

7a N.Y.—^Doughty ▼. Hope, 8 Den. 
249. 

77. N.Y.—^Manice v. New York, 8 N. 

7 . 120 . 


7a N.7.—Gilbert v. Hhvemeyer, 4 
N.T.Super, 506. 

79. U.S.—City of Orangeburg v. 
Southern Ry. Co., D.as.a, 45 F. 
Supp. 734, affirmed, CC.A., 134 F 
2d 890. 

44 C.J. p 828 note 40. 

Statute esounpttng burial grounds 
from attachment and execution does 
not apply to special executions en¬ 
forcing special assessments.—Troost 
Ave. Cemetery Co. v. Kansas City, 
154 S.W.2d 90, 348 Mo. 561. 
Bopealed statute 

Cal.—^Fox V. Workman, 100 P. 246, 
155 Cal. 201. 

44 C.J. P 1255 note 64 [c] (1). 

8 a Cal.—^Hayno v. San Francisco, 
162 P. 625, 174 Cal. 185. 

44 C.jr. p 828 note 41. 
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such method is more adaptable to the circumstanc¬ 
es, as, for example, where the condemnation of 
land is necessary for the improvement and funds 
must be provided for the payment of the awards 
before the actual work of construction is begun.^i 
It has been held that a territorial legislature has 
power to authorize by statute a summary procedure 
to supplement the foreclosure method provided by 
act of congress.*^ A summary proceeding to en¬ 
force a special assessment is a proceeding strictly 
in rem,83 and a valid execution issued by a munici¬ 
pality for a street paving assessment against real¬ 
ty is an execution in rem^^ and a lien on the realty 
subject to the assessment.*B The right to a sum¬ 
mary judgment is dependent on the existence of 
the assessment lien,^^ and is subject, therefore, to 
subsequent legislation changing the time when such 
lien accrues nor are vested rights interfered 
with by such legislation where it is construed to 
apply only to proceedings instituted after its enact- 

ment.88 

A fieri facias for an improvement assessment 
is in the nature of a tax fieri facias and governed 
by the same procedure.^^ 

b. Necessity of Hearing 

The right to a aummary Judgment la aubjact to the 
reatrictlona and llmitationa aa to opportunity for hearing 
or trial contained In the atatutea granting the right and 
dealgned to preaerve their conatltutlonallty- 

Where opportunity for hearing or trial is af¬ 
forded, the statute providing for summary judgment 


or execution for an unpaid assessment satisfies the 
constitutional requirement of due process of^ law.®^ 
Hence, the right to a summary judgment is subject 
to the restrictions and limitations as to opportunity 
for hearing or trial contained in the statutes grant¬ 
ing the right and designed to preserve their consti¬ 
tutionality,as, for example, that the city board 
having supervision of the work shall file in court a 
certificate as to the sufficiency of the performance of 
the contract and that the landowner shall then 
be g^ven an opportunity to be heard on whether 
the improvement conforms to the ordinance, 
that defendant shall have a right to file an affidavit 
denjring liability and to have a trial of the issues 
raised thereby,®® that he shall have an opportunity 
for contest by means of an equitable proceeding for 
injunction,®^ or that notice and demand for pay¬ 
ment shall be served on him before execution can 
issue.®® It has been held, however, that a statute 
authorizing summary proceedings for the sale 
of the land without further hearing on the validity 
of the special assessment lien is not invalid.®^ 

c. Statutory Bequirements 

In order to sustain proceedings for summary Judgment 
or execution for an unpaid assessment the statute must 
be substantially followed. 

In order to sustain proceedings for summary 
judgment or execution for an unpaid assessment 
the statute must be substantially followed.®*^ For 
example, the proceedings must be brought before 
the court having jurisdiction under the statute, dis¬ 
cussed infra § 1598, and at the time specified in the 


81. Cal.—Hayne v. San Francisco, 
supra. 

Mo.—St. liOUlB ▼. Bell Place Realty 
Co., 1*68 S.W. 721. 259 Mo. 126. 

88 . Alaska.—In re Seward St. As¬ 
sessments. 5 Alaska 726. 

83. Del.—Fottock v. Mellott. 22 A. 

2d 843, 2 Terry 861. 
aA G€l—C larke v. Mayor and Coun¬ 
cil of Millen. 200 S.K 698. 187 Ga. 
185. 

8 Sb Ga.—^Pone v. Barbre, 196 S.R 
287, 57 Ga.App. 684. 

Bssontlon held valid 

(1) In general.—Wall v. Mayor 
and Aldermen of City of Mllledge- 
vUle, 28 S.B.2d 131. 197 Ga. 165. 

(2) Where execution by city for 
paving assessment described lots as¬ 
sessed as having one hundred fifty- 
one feet frontage, whereas lots had 
a frontage of only one hundred five 
feet, and at the same time recited 
measurements according to which 
execution would be valid against 
only eighty-seven feet of the lots, 
such defects affected only exceaslve- 

of the assessment and Hen of 


execution was valid, at least against 
a portion of the property.—^Pone v. 
Barbre. 196 S.K 287, 57 Ga.App. 684. 
88 . Ga.—^Buchman v. Rogers, 118 S. 
B. 230. 29 Ga.App. 62. 

87. Ga.—^Buchman v. Rogers, supra. 

88 . Ga.—^Buchman v. Rogers, supra. 

89. Ga.—^Herring v. Cltlsens’ Bank 
of Cairo. 165 S.E. 838. 45 Ga.App. 
646—^Lewis v. Moultrie Banking 
Co., 136 S.E. 554, 86 Ga.App. 347. 

9a Fla.—Cbxpus Jtizls gnoted In 
McCann v. City of St. Petersburg. 
199 So. 264. 269, 145 Fla. 158. 

I Ga.—^Lanham, etc.. Co. v. Rome. 71 S. 
B. 770, 186 Ga. 898. 

91. Ga.—^Bacon v. Savannah. 12 S E. 

680, 86 Ga. 301. 

Bgtiltable relief 

It cannot be urged that equity 
will not afford relief to taxpayers in 
proceeding to collect street paving 
a.'^sessments. nor that they are guilty 
of laches.—^Auditor General v. Kon- 
wlnskl, 221 N.W. 125, 244 Mich. 884. 

98. Ill.—People V. Conway, 97 N.E. 
261, 263 IlL 140. 
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93L Ga.—^Bacon v. Savannah, 12 S.E 
580, 86 Ga. 301. 

94. Ga—^Lanham, etc., Co. v. Rome. 
71 S.B. 770. 136 Ga 398. 

96. Ala—^Drennen v. White, 68 So 
41, 191 Ala 274. 

Md.—^Falrmount Land Corp. v. Bal¬ 
timore, 125 A. 796, 146 Md. 891. 
9a Wash.—Carstens v. Seattle, 146 
P. 381, 84 Wash. 88, Ann.Ca8.1917A 
1070. modified 168 P. 1080, 88 

Wash. 682. 

97. Fla—Corpus Jtuls dted la Mc¬ 
Cann V. City of St Petersburg. 199 
So. 264, 268. 145 Fla 168. 

44 C.J. p 828 note 65. 

ITotloe of pavement 
Ordinance providing for service of 
written notice on property owner of 
pavement is not essential to city's 
right to collect cost of pavement bv 
execution, but, after enactment 
thereof. Is binding on municipality; 
service of notice as required by ordi¬ 
nance Is condition precedent to city's 
right to enforce execution.—Camp¬ 
bell V. City of Covington, 166 S.E. 
200, 171 Ga 220. 
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statute,such application not being a civil action 
within the meaning of a statute of limitations bar¬ 
ring after five years any “civil action not otherwise 
provided for.”®® The statute may authorize the 
city to issue executions after installments of pav¬ 
ing assessments have become past due, but the city 
is not authorized or required to issue executions 
to enforce the collection of installments before they 
are in default.^ Under some statutes, in order to 
sustain the proceeding, the assessment must have 
been confirmed,® certified to the city collector,^ 
and a warrant issued to him.^ In some jurisdic¬ 
tions the collector must have made a demand for 
payment, discussed supra § 1588, and return,® 
after which the delinquent assessments must have 
been reported to the collector authorized by stat¬ 
ute,* the lots being sufficiently described properly 
to locate them.*^ 

§ 1597. Objections and Defenses 

a. In general 

b. Particular objections 

a. In (General 

The objections in a proceeding for summary judgment 
or execution must state facts which, if supported by 
sufficient evidence, wouid be a bar to the judgment, and 
the right to object to enforcement of an assessment may 


be waived by voluntary payment of any Installment there¬ 
of without objection. 

The objections in a proceeding for summary 
judgment or execution must state facts which, if 
supported by sufficient evidence, would be a bar to 
the judgment.* They must be stated in specific 
terms,® and objections not stated cannot be consid¬ 
ered.^® Objections may be made to the sufficiency 
of the pleadings without a special appearance ques¬ 
tioning the jurisdiction of the court.^^ Objections 
which might have been made to the confirmation 
of the assessment^* or on appeal therefrom,^* or 
to the approval of the certificate of completion and 
acceptance,^^ are not available as defenses to the 
enforcement of the assessment on application for 
judgment unless such objections are to the validity 
of the assessment,^® or to the jurisdiction of the 
court,or are based on matter which has arisen 
subsequent to the entry of prior judgments.!^ 

Likewise, objections may be precluded unless a 
new ordinance is passed changing the requirements 
under the former ordinance to such an extent as 
to amount to an abandonment of the proceedings,^* 
or unless the objector introduces into the record 
with his objections a certified copy of the record 
of the proceedings, in which case it is held that he 
can make such objections as would be available to 


98. Ca.—City of McRae v. Folsom, 
11 S.S3.2d 900, 191 Ga. 272—Her¬ 
ring V. Citizens’ Bonk of Cairo, 165 

S.E. 838, 45 Ga.App. 646. 

44 GJ. p 828 note 67. 

Time for enforcement in general see 
supra S 1585. 

Fieri faolM to enforce paving as¬ 
sessment Is subject to same limita¬ 
tion as tax fieri faciajs.—^Herring v. 
Citizens' Bank of Cairo, 165 S.E. 
838, 46 Ga.App. 646—Lewis v. Moul¬ 
trie Banking Co., 136 S.E. 654, 36 Ga. 
App. 347. 

Bona fide pnbllo effort to collect 
paving assessment held not shown 
so as to prevent limitations against 
fieri facias.—Lewis v. Moultrie 
Banking Co., supra. 

Sxeontlon lield not barred by Uwiita- 
tlons 

Ga.—Georgia Power Co. v. City of 
Decatur, 176 S.E. 494, 179 Ga. 471, 
reversed on other grounds Georgia 
Ry. & Electric Co. v. City of De¬ 
catur. 66 S.Ct. 701, 296 U.S. 1<66, 
79 L.Ed. 1366. 

90. Ill.—Shepard v. People, 66 N.E. 
1068, 200 Ill. 508. 

1. Ga.—^Webb v. City of Atlanta, 198 
S.E. 50, 186 Ga. 430. 

Bxecntlons held not dormant 
Executions to enforce the lien of 
paving assessments Issued more than 
seven years after lien of assessments | 


attached but within seven years of 
date that installments became in de¬ 
fault, were not dormant but were 
enforceable.—^Webb v. City of At¬ 
lanta, supra. 

8, Ill.—Glos V. Collins, 110 Ill.App. 

121 . 

44 C J. p 828 note 69. 

8. Ill.—Doremus v. People, 50 N.E. 
686, 173 Ill. 63—McChesney v. Peo¬ 
ple, 49 N.E. 491, 171 Ill. 267. 

4k. Ill.—People v. Brown, 103 N.E. 

569, 261 Ill. 73. 

44 C.J. p 828 note 61. 

5. 111.—People v. Record, 72 N.E, 7, 
212 Ill. 62. 

44 C.J. p 828 note 63. 

6. Ill.—Hurd V. People, 77 N.E. 443, 
221 Ill. 398. 

44 C.J. p 828 note 64. 

7. Ill.—^People V. Brown, 103 N.E. 
559, 261 Ill. 78. 

8. Ill.—Glover ▼. People, 66 N.E. 
820, 201 Ill. 646. 

44 C.J. P 829 note 66. 

Failure to raise issne 

In action to foreclose a tax lien 
based on assessment for local im¬ 
provement, the fact that defendant 
asserted invalidity of statute and 
that procedure adopted did not con¬ 
form to statute did not preclude 
court from rendering summary judg¬ 
ment, where defendant did not raise 
any substantial issue as to what was 

1445 


done.—County Securities v. palmer, 
3 N.T.S.2d 382, affirmed 7 N.T.S.2d 
491. 255 App.Dlv. 791, affirmed 21 N. 
B.2d 214, 280 N.T. 723. 

9. Ala.—^Montgomery v. Birdsong, 
28 So. 522, 126 Ala. 632. 

44 C.J. p 829 note 67. 

10. Ill.—Gross V. People, 61 N.E 
1012, 193 Ill. 260, 86 Am.S.R. 322. 

11. Ill.—People V, Harper, 91 N.E. 
90, 244 111. 121. 

44 C.J, P 829 note 69. 

18. Ill.—People ex rel. Smith v. 
Brewer's Estate, 199 N.E. 109, 362 

Ill. 88—^People v. Curtis, 168 N.E. 
263, 336 Ill. 248. 

44 C.J. p 839 note 70. 

13. Ill.—People v. Sperry, 145 N.E. 
344, 314 111. 206. 

14. Ill.—People ex rel. Smith v. 

Brewer's Estate, 199 N.E. 109, 362 

111 . 88 . 

15. Minn.—State v. Red Wing Pub¬ 
lic Works, 158 N.W. 977, 134 Minn. 
204. 

44 C.J. p 829 note 72. 

16. Ill.—^People ex rel. Smith v. 

Brewer's Estate, 199 NE. 109, 362 
Ill. 88. 

44 C.J. p 829 note 73. 

17. Ill.—^People ex rel. Smith v. 

Brewer’s Estate, supra. 

18. Ill.—Pells v. People, 42 N.B. 
784, 159 Ill. 580. 
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him on certiorari.^® It has been held, however, 
that the owner is not estopped to object because 
he failed to make the objection at a hearing on the 
assessment before the city council.®® 

The right to object to enforcement of an assess¬ 
ment in a summary proceeding may be waived by 
voluntary payment of any installment thereof with¬ 
out objection,or, under some statutes, by execu¬ 
tion of an agreement to pay the assessment in in¬ 
stallments.®® Where a part of the assessment 
against defendant’s land is legally due, defendant 
has no standing in court until that amount is paid by 
him,®® even though in his affidavit of defense de¬ 
fendant expressly states that he owes nothing.®^ 
Since the proceedings are in rem, lot owners cannot 
raise objections which affect the property of others 
only nor can the landowner defeat the execution 
or delay the collection by showing that there are 
other assessments for other public improvements 
on the property.®® Damages to defendant’s land 
alleged to be occasioned by other circumstances 
than the particular improvement cannot be set 
up in defense.®^ The landowner is not required 
to sign objections to the application for judgment.®® 

b. Partlciilar Objections 

It may be urged as an objection to summary Judg¬ 
ment or execution that the Improvement was different 
from that provided for In the ordinance or that the as¬ 
sessment was paid; but It Is not a proper objection that 
the contract for the improvement was invalid or that It 
was Irregularly awarded. 

19. ni.—Beygeh v. Chicago, 66 Ill. 

189. 

20. Ala.—^Montgomery v. Birdsong, 

28 So. 522, 126 Ala. 632. 

21. 111.—^People V. Raymond, 93 N. 

B. 727, 248 Ill. 124. 

44 C.J. p 829 note 77. 

22. Ga—Webb v. City of Atlanta, 

198 S.E. 60, 186 Ga. 430. 

23. G€l —^Bums v. Atlanta, OiG S.B. 

11, 22 Ge-App. 381. 

24. Ga.—^Burns v. Atlanta, supra. 

25. Ill.—Gage V. People, 69 N E. 840, 

207 Ill. 377. 

44 C.J. P 829 note 81. 

26. Ky.—^Black v. Walker, 8 Ky.Op. 

85. 

27. Ga.—Southland Inv. Co. v. Moul¬ 
trie, 129 S.E. 288, 34 Ga.App. 280. 

44 C.J. p 830 note 83. 
sa Ill.—People V. Phlnney, 83 N.B. 

143, 231 111. 180. 

29. Ill.—People V. Lyon, 76 N.B. 

1017, 218 Ill. 577. 

44 aj. p 830 note 85. 

aOL Ala.—^Montgomery y. Birdsong, 

28 So. 622, 126 Ala. 682. 

Abuse of aathoilty 
On execution by city, benefits to 
street railway property from local 


It may be urged as an objection to summary 
judgment or execution that the improvement was 
different from that provided for in the ordinance,®® 
that the assessment was not based on the benefit to 
the property assessed®® or had been made know¬ 
ingly by the commissioner in excess of the bene¬ 
fits received,®! that the assessment was paid,®® 
or that the payment of prior installments was suffi¬ 
cient to meet the cost of the improvement,®® even 
though the statute provides for the refunding of 
any excess.®^ It cannot, however, be urged that 
the city failed to comply with the statutory provi¬ 
sion allowing the owner to make the improvement,®® 
or that the contractor had charged for work he had 
not done,®® or that the work was badly done,®^ or 
was done in violation of the ordinance,®® in the 
absence of evidence that the improvement was 
wholly different from that provided for by the 
ordinance and contract.®® It has been held that 
summary judgment is not precluded by the fact 
that the improvement has not been completed,^® or 
by the fact that city officials have not filed a cer¬ 
tificate of cost and completion as required by stat¬ 
ute, where the improvement requires an extended 
period for completion and the installment falls due 
before such completion;®! but the failure to file 
such a certificate may constitute a proper objection 
to summary enforcement of an installment where 
the improvement is completed before such install¬ 
ment falls due.4® 

Ill.—People y. Belx, 96 N.B. 910, 
252 Ill. 296. 

86. Ill.—Phillips v. People, 76 N.B. 
1016, 218 Ill. 460. 

37. U.S.—^Alexandria y. Mandevllle, 
D.C., 1 F.Cas.No. 184, 2 Cranch O. 
O. 224. 

Ill.—^Downey y. People, 68 NB. 807, 
205 111. 230. 

Acceptance by city 
Where city had accepted pavement 
as repaired by contractor under a 
contract guaranteeing the pavement 
for five years, the acceptance in the 
absence of fraud was binding on the 
property owners, and owners could 
not avoid payment of the balance of 
assessment Installments on ground 
that they had paid all that repaving 
was worth.—Webb v. City of Atlanta, 
198 S.E. 50, 186 Ga. 430. 

38. Ill.—^People y. Wlemers, 80 N.B. 
46, 226 Ill. 17. 

44 C.J. p 820 note 94. 

39. Ill.—Downey y. People, 68 N.B. 
'807, 205 Ill. 230. 

40. Ill.—^Lawrence v. People, 68 N. 
B. 991, 188 IlL 407. 

Ill.—^People y. Kesner, 166 N.B. 
321. 325 Ill. 285. 

42. IlL—^People ex rel. Montgomery 


Improvements will not be Inquired 
Into by courts unless there has been 
arbitrary abuse of authority by city 
commissioners.—Georgia Power Co. 
V. City of Decatur. 164 S.E. 268, 170 
Ga. 699. 

31. Ill.—Mix V. People. 106 Ill. 426. 
44 C.J. P 830 note 87. 

38. Ill—People v. Btchison, 179 N. 

E. 884, 347 Ill. 320. 

Ap^catioa of indebtedness 

Where municipality was indebted 
to owner of property against which 
paving assessments had been made 
under contract of lease of such prop¬ 
erty, and owner directed municipality 
to apply rents to payment of assess¬ 
ment against such property, the sub¬ 
sequent crediting by municipality of 
the rents to assessments made 
against other parcels of property be¬ 
longing to owner, although of older 
date, was unauthorized, and sale of 
property under assessments so di¬ 
rected to be satisfied by application 
of rents at which municipality be¬ 
came purchaser was void.—Mayor 
and Council of City of Mlllen y. 
Clark. 17 S.E.2d 742, 193 Ga 182. 

33, Ill.—People v. MeWethy, 46 N.B. 
18'7, 166 Ill. 222. 

34. IH.—People y. MeWethy, supra 
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It is also not a proper objection that the con¬ 
tract for the improvement was invalid^s or that 
it was irregularly awarded,or that the land was 
assessed for more than the benefits received, with¬ 
out knowledge by city authorities of the excessive 
nature of the assessment,^6 or that the assessment 
exceeded one half of the value of the lots,^® or 
that the amount of the assessment was so great 
as to amount to a confiscation of the property in 
the absence of a showing as to the value of the 
property.*^ It may not be urged in defense that 
there were irregularities in the certified state¬ 
ment of delinquents,^^ or that memoranda were 
written in on the face of the warrant,^® or that the 
warrant had been illegally recalled,®® or that the 
county collector's sworn statement failed to de¬ 
scribe the warrant,® 1 or that there were clerical 
errors in the return.®* It is not a good defense 
that the county collector had been guilty of laches, 
where application is brought by the city;®® nor 
can laches be imputed to the city where it was not 
served with process and acquired no knowledge of 
the assessment proceedings until after the time for 
appeal had expired.®^ 

§ 1598. Jurisdiction 

Jurisdiction of summary proceedings for the enforce¬ 
ment of assessments Is In the court designated for that 
purpose by statute. 

Jurisdiction of summary proceedings for the en¬ 
forcement of assessments is in the court desig¬ 
nated for that purpose by statute,®® and is acquired 
by a filing of the delinquent list and service or pub¬ 
lication of the notice as required by the statute.®® 
A special appearance before trial for the purpose 


of objecting to the jurisdiction of the court is 
waived by a general appearance later in making a 
motion to set aside the order overruling an objec¬ 
tion to the jurisdiction.®^ Where the court has 
jurisdiction over property subject to the assessment, 
its jurisdiction over the persons of the objectors in 
special assessment proceedings is not open to attack 
on application for sale of the land for delinquent 
assessments.®® 

§ 1599. Notice 

Notice of the application for eummary Judgment or 
execution on a special assessment for a public Improve¬ 
ment must be given as required by statute. 

Notice of the application for summary judgment 
or execution on a special assessment for a public 
improvement must be given as required by statute.®® 
The notice must under the statutes conform to the 
details of the assessment as received in the delin¬ 
quent list,®® as to the description of the property,®^ 
the name of the owner,®* and the year or years 
for which the special assessments are due,®* a 
variance, however, not invalidating the notice.®® 
The particular property assessed must be described 
with sufficient certainty and definiteness to locate 
it.®® The notice need not, unless the statute so re¬ 
quires, include a statement of unpaid taxes,®® or 
describe the improvement,®*^ or, in the absence of 
knowledge of the facts on the part of the collec¬ 
tor, designate the owner as trustee,®® or give the 
names of individual owners in the case of owner¬ 
ship by a decedent’s estate.®* It must contain 
a statement, where such is the fact, that the lands 
ordered for sale under a judgment previously made 


V. Maynard, 186 N.B. 620, 852 Ill. 
1283—People ex rel. Montgomery v. 
Jefferson, 185 N.E. 697, 352 Ill. 
302—^People ex rel. Montgomery v. 
Townsend, 186 N.E. 694, 352 HI- 
264. 

da Ill.—^People V. Sperry, 146 N.E. 
844, 814 111. 205. 

4ML Minn.—State v. Dakota County 
Dlst. Ct., 129 N.W. 685, 113 Minn. 
312. 

45. HI.—^People V. Carnahan, 110 N. 
E. 837, 270 Ill. 489. 

46. Ky.—^Kevil v. Hawthorne, 26i5 
S.W. 937, 206 Ky. 426. 

47. Ga.—Wlnsr ▼. Macon, 82 S.E. 
1062, m Oa. 382. 

4a Minn.—^Duluth v. Miles, 76 N.W. 
269, 73 Minn. 609. 

40. Ill.—^Noonan v. People, 77 N.E. 

920, 1221 Ill. 6G7. 

44 C.J. p 830 note 4. 

sa 111.—^Noonan v. People, supra. 

44 C.J. p 830 note 6. 


51. Ill.—^People V. Jones, 116 N.E. 
523. 277 Ill. 363. 

5a Ill.—^People V. Georgre Moench 
Estate, 116 N.B. 187, 277 Ill. 121. 

5a Ill.—Mecartney v. People, 66 N. 
E. 873, 202 111. 61. 

54. IT.S.—^Unlon Pac. R. Co. ▼- 
Flynn, ac.Mo., 180 F. 665. 

55. Ill.—Noonan y. People, 66 N.E. 
679. 183 Ill. 52. 

44 C.J. p 830 note 10. 

5a Ill.—People V. Harper, 91 N.E. 

90, 244 Ill. 121. 

44 C.J. p 830 note 11. 

57. Ill.—^People V. Smythe, 83 N.E. 

821. -232 Ill. 242. 

44 C.J. p 830 note 12. 

5a Ill.—People V. CurUs, 168 N.E. 
263, 336 Ill. -248. 

5a Ga.—^Hill Y. City of Calhoun, 
171 S.E. 459, 47 Ga.App. 763. 

Ill.—^Andrews v. People, 83 Ill. 529. 
44 C.J. p 8131 note 13. 
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ea Ill.—Smythe v. People, 76 N.E. 
82, 219 Ill. 76. 

61. Ill.—Gage v. People, 68 N.E. 947, 
188 Ill. 92. 

44 C.J. p 831 note 15. 

ea Ill.—Gage V. People, 69 N.E. 
80, 206 Ill. 547. 

ea m.—Drennen v. People, 78 N. 

E. 937, 222 Ill. 692. 

44 C.J. p 831 note 17. 

64. Ill.—^People y. Smythe, 83 N.E. 

821. -232 Ill. 24'2. 

44 C.J. p 831 note 18. 

ea Ill.—^Foster v. Church, 208 Hi. 
App. 628. 

ea Ill.—^McCauley v. People, 87 Ill. 
123. 

€7. Ill.—^People v. Harper, 91 N.E. 
90. 244 Ill. 121. 

ea Ill.—^People y. Chicago Title, 
etc., Co.. 112 N.E. 659, 273 Ill. 203. 

69. Ill.—^People v. Smith, 118 NE. 
61, 281 Ill. 538. 
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are included among the lands now being exposed 
for sale.*^® 

Publication. A copy of the newspaper in which 
the notice appears must be filed at the place desig¬ 
nated by statute.^1 The certificate of publication 
must be in conformity with the statute,^^ it must 
be made by the person who is the publisher of the 
paper when the notice is published,^3 and must 
indicate the publication dates of the issues contain¬ 
ing the notice.^* When the notice and the pub¬ 
lication of it are sufficient, nonresidents without 
actual notice are bound.*^® 

Waiver. A defect in the notice is waived by a 
general appearance by the property owner^® or 
by his filing objections to the application which 
call for a decision on the merits.^^ 

§ 1600. Parties 

Ordinarily all persona Interested In the land may ap¬ 
pear and defend against the entry of Judgment on an as¬ 
sessment for a municipal Improvement. 

A provision that the owner may appear and de¬ 
fend against the entry of judgment allows all per¬ 
sons interested in the land to appear,78 as, for ex¬ 
ample, a mortgagee.78 In the case of death of de¬ 
fendant, a suggestion of his death cannot be filed 
where his heirs, representing their ancestor's in¬ 
terest in the land, do not appear.®® 

§ 1601. Pleading 

The pleadings in a proceeding for summary judg¬ 
ment or execution on an improvement assessment 
are discussed infra §§ 1602, 1603. 

Examine Pocket Parts for later cases. 


§ 1602. Petition or Other Application 

The form and contents of the petition or other ap¬ 
plication for Judgment and order of sale of property as¬ 
sessed for a public Improvement must conform to the re¬ 
quirements of the statute under which proceedings are 
had. 

The form and contents of the petition or other 
application for judgment and order of sale must 
conform to the requirements of the statute under 
which proceedings are had.®i A petition is suffi¬ 
cient where the facts alleged disclose that the work 
was done in conformity with the ordinance and 
contract, and the assessment made in the manner 
required by statute, and defendant's liability there¬ 
for,8® and an allegation as to the making of the as¬ 
sessment roll to the effect that it was in the man¬ 
ner and form prescribed by law is sufficient when 
admitted by the answer.88 Errors or omissions, not 
affecting the jurisdiction of the court, may be cor¬ 
rected by amendment at any time before the hear¬ 
ing®^ where the landowner has entered a general 
appearance,®® or they may be made ground for a 
continuance of the hearing in order that the neces¬ 
sary correction may be made.®® An application is 
not demurrable on the ground that it contains un¬ 
necessary allegations.®^ 

§ 1603. Answer or Affidavit of Illegality 

After completion of an Improvement and apportion¬ 
ment of the cost, an owner, In order to defeat enforce¬ 
ment of the lien In summary proceedings, must by his 
answer set up a defense putting In Issue the validity 
of the assessment. An affidavit of illegality puts in issue 
all questions of law and opens questions of fact Involved. 

After a municipal improvement has been complet¬ 
ed and accepted by the city, and the cost of it has 
been apportioned against the abutting landowners. 


70. Ill.—People v. Chlca^ro Title, etc-, 
Co.. 110 NE. 820, 270 Ill. 591. 

71. Ill.—^N’owlln V. People, 75 N.E. 
209, 216 Ill. 643. 

44 C.J. p 831 note 25. 

72. Ill.—Gage v. People, 72 N.B. 
1084, 213 Ill. 410. 

44 C.J. p 831 note 2«. 

73. Ill.—^Armstrong v. Chicago, 61 
m. 352. 

74. Ill.—Griffin v. Chicago, 57 Ill. 
317. 

44 C.J. p 831 note 28. 

70. Minn.—^Dousman v. St. Paul, 23 
Minn. 394. 

78. ni.— People v. Smith, 118 N.E. 
61, 281 Ill. *638—Nicholes v. Peo¬ 
ple, 46 N.E. 237. 166 111. 602. 

77. Ill.—^People v. Brown, 103 N.E. 

669, 261 Ill. 73. 

44 C.J. p 831 note 3L 


78L Minn.—Morey v. Duluth, 77 N.W. 

839, 75 Mmn. 231. 

44 C.J. p 831 note 35. 

By whom enforcement is made gen¬ 
erally see supra § 1583. 

79. Minn.—Morey v. Duluth, supra, 
sa Pa.—Philadelphia v. Dale, 66 Pa. 
Super. 343. 

81. Minn.—Rogers v. Heyderstaedt, 

I 68 N.W. 8. 66 Mmn. 229. 

44 C.J. p 831 note 37. 

Paving flexl facias bearing test in 
name of mayor and aldermen and 
signed by clerk held sufficient to 
show that It was Issued on Instruc¬ 
tion of mayor and aldermen, as pro¬ 
vided In charter amendment.—^Hlll 
V. City of Calhoun, 171 S.E. 459, 47 
Ga.App. 768. 

Signatiire of bondholder 

Under statute requiring city treas¬ 
urer to sell property securing street 
improvement liens whenever bonds 
evidencing same were In default and 


bondholders so demanded in writing, 
a demand by a corporate bondholder 
on Its letterhead was sufficient not¬ 
withstanding individual signature 
thereto by manager of bondholder's 
bond department.—Pacific States Sav¬ 
ings & Loan Co. v. Perez, 124 P.2d 
184, 61 Cal.App.2d 84. 

82. Ky.—Nell v. Power, 107 S.W 
694, 32 Ky.L. 952. 

Mo—^Mexico v. Lakenan, 108 S.W 
141, 129 Mo.App. 180. 

83. Cal.—City St. Impr. Co. v. Wat¬ 
son, 196 P. 967, 50 Cal.App. 687. 

84. Ill.—People v. McKinnie, 116 N. 
E. 626, 277 Ill. 312. 

44 C.J. p 831 notes 40, 41. 

85. Ill.—People V. McICinnie, 116 N. 
E. 626, 277 Ill. 342. 

86. Ill.—^Illinois Cent. R. Co. v. Peo¬ 
ple. 69 N.E. 609. 189 111. 119. 

44 C.J. p 831 note 43. 

87. Ky.—^Bailey Constr. Co. v. Cor¬ 
nett. 248 S.W. 285, 198 Ky. 143. 
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an owner, in order to defeat enforcement of the 
lien in summar}- proceedings, must by his answer 
set up a defense which puts in issue the validity of 
the assessment.^8 Under some statutes provision 
is made for the filing of an affidavit of illegality,^® 
and it has been held that such an affidavit, if in the 
form required by statute, puts in issue all questions 
of law and opens questions of fact involved,®® 
affording to the landowner a complete remedy at 
law precluding any relief by injunction.®^ An 
affidavit of illegality will be most strongly con¬ 
strued against the pleader.®® It cannot set up 
matter which is properly the subject of a cross 
complaint,®® and where it does not allege the facts 
establishing illegality of the assessment it will be 
dismissed on general demurrer.®^ 

An affidavit alleging the invalidity of certain items 
contained in the application for judgment is not 
subject to general demurrer,®® and an affidavit al¬ 
leging a plea of payment accepted by the city in 
satisfaction of its claim is hot demurrable for fail¬ 
ure to allege that the officer accepting payment 
was authorized to do so.®® An affidavit alleging 
that defendant had parted with title to property 
levied on before passage of the ordinance making 
the assessment final has been held to state a good 
defense to levy of the assessment execution.®^ An 
affidavit of illegality which alleges that the assess¬ 
ment amounted to confiscation is insufficient if it 


does not show the value of affiant's property,®* 
and an affidavit of illegality alleging an assessment 
in excess of the owner’s liability does not state a 
defense where it fails to allege a tender of any 
amount to the municipality.®® Where the arbi¬ 
trary and fraudulent act of the council in ordering^ 
the improvement is relied on as a defense, the affir- 
davit of illegality should contain a direct and af¬ 
firmative allegation of the fraudulent action of 
the council.^ 

§ 1604. Evidence 

Proceedings to enforce an improvement assessment tty 
summary Judgment or execution are controlled by the 
general rules as to the admissibility and sufficiency of 
evidence. Some cases hold that the record of proceedings 
or the tax bill Is prima facie evidence of the validity of 
the assessment and of the proper performance of the work. 

Proceedings to enforce an improvement assess¬ 
ment by summary judgment or execution are con¬ 
trolled by the general rules as to the admissibility® 
and sufficiency® of evidence. Statements in a collec¬ 
tor’s report beyond what the law requires to be 
stated are not admissible in evidence.^ A return 
by the collector of no goods found to satisfy an 
assessment is conclusive on that question.® It has 
been held that delinquency and nonpayment of spe¬ 
cial assessments milst be shown by the county col¬ 
lector’s delinquent list and cannot be shown either 
by certificates of the city collector or by the tes¬ 
timony of witnesses.® 


88. Minn.—State v. Red Wing Board 
of Public Works, 158 N.W. 977, 134 
Minn. 

89. Oa.—City of Mlllcdgevliie v. 
Jeanea, 155 S.E. 218. 42 Oa.App. 105, 
followed In City of Mllledgevllle v. 
Walls. 155 3.B. 221, 42 Oa.App. 110. 

Afflldavlt held not to show Illegal as- 
aesBxnent 

Ga.—Kirkpatrick v. Vlttum, 197 S.E. 
249, 186 Go. 183, followed In Boyd 
V. Vlttum, 197 S.1I3. 250, 186 Ga. 
184—City of Mlllcdgeville v. 

Jeanes, 155 S.Q. 218. 42 6a.App. 
105. followed In City of Milledge- 
vllle V. Walls. 156 S.E. 221, 42 Ga. 
App. 110. 

Afldavlt held to state defense 

AHldavlt of Illegality to paving 
execution alleging failure to levy 
legal execution, confiscatory assess¬ 
ment, and lack of benefits stated de¬ 
fense.—City of Washington v. Mose¬ 
ley, 163 S.B. 790, 41 GeuApp. 439. 
oa Ga.—Bacon v. Savannah, 12 S. 

E. 680, 86 Ga. 801. 

44 C.J. p 832 note 47. 

91. Ga.—^Lanham v. Rome, 71 S.E. 
770, 136 Oflk 398—Oainesvillo v. 
Dean, 68 S.E. 188, 124 Ga. 750. 

98. Ga.—Wood V. Rome, 100 S.E. 
74, 24 Ga.App. 116. 


93. Ga.—^Wood V. Rome, supra. 

94. Ga.—Wood v. Rome, supra. 

96. Ga.—Walker v. Caira 108 S.E. 
206, 27 Ga.App. 323. 

9a Ga.—^Walker v. City of Cairo, 
147 S.E. 907, 39 Ga.App. 617. 

97. Ga.—City of La Grange v. 
Pound, 177 S.E. 762, 50 Oa.App. 
219. 

Ttnia proceeding oosnmenoed 
Affidavit of illegality interposed to 
levy of,paving assessment execution, 
alleging that defendant had parted 
with title to lots levied on before 
passage of ordinance making assess¬ 
ment final, held not dismlssibie be¬ 
cause proceeding was not commenc¬ 
ed within thirty days after passage 
of ordinance.—City of La Grange v. 
Pound, supra. 

9& Ga.—Wing v. Macon, 82 S.E. 
1062, 142 Ga. 382. 

99. Ga.—^Dower v. City of Baln- 
brldge, 148 S.E. 617, 168 Ga. 616.. 
Uhanthozized charge 
Affidavit of illegality alleging that 
paving assessment included unau¬ 
thorized charge held properly over¬ 
ruled, where amount such allegation 
impliedly admitted was due was not 
paid municipality.—Collier v. City 
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of Barnesville, 168 S.E. 774, 176 Ga. 
739. 

1. Ga.—Wallace v. Atlanta, 79 S.B. 
654, 140 Oa. 649. 

8. Ga.—City of La Grange v. Pound, 

' 177 S.E. 762, 60 Oa.App. 219. 

44 C.J. p 832 note 55. 

Evidenoe held admlssllile 
Ga.—City of La Grange v. Pound, su¬ 
pra. 

44' C.J. p 882 note 66 [a}, [b], [d]. 
Evidenoe held inadmissible 
Ill.—^People ex rel. County Collector 
of Madison County v. Kribs, 46 N. 
E.2d 846, 881 Ill. 417. 

44 O.J. p 832 note 65 [c], Ce]-[g]. 

a Ill.—People ex rel. County Col¬ 
lector of Madison County v. Kribs, 
46 N.E43d 846, 381 111. 417. 

44 C.J. p 832 note 66. 

Payment 

Evldonce held to show that Special 
assessment had been paid.—People v. 
Etchison, 179 N.E. 886, 347 Ill. 443. 

4. 11L—Ogden v. Chicago, 32 IlL 
592. 

a Ill.—Ottawa v. Macy, *20 Ill. 413. 

6. III.—People ex rel. County Col- 
loctor of Madison County v. Kribs, 
46 N.E.2d 846. 381 lU. 417. 
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Prinia facie case and burden of proof. In some 
of the cases it is held that the record of proceed¬ 
ings^ or the tax hill^ is prima facie evidence of 
the validity of the assessment and of the proper 
performance of the work;® and the collector's re¬ 
port is prima facie evidence of the amount due.^® 
Plaintiff establishes a prima facie case by due 
proof of the collector's sworn report of the return 
of the list of delinquent lands and proof of publi¬ 
cation thereof, together with notice of application 
for judgment and order of sale,il and the burden 
of establishing a defense is thereafter on the land- 
owner.i® This burden of establishing a defense 
is not sustained by the mere making of an objec¬ 
tion setting forth the grounds of defense, supple¬ 
mented by the omission of any reference to such 
objection by the city in moving to strike other 
objections from the files.i® 

In other cases it is held essential that the city 
should prove affirmatively the validity of the tax^* 
and that the ordinance was complied with.^® It has 
also been held that, on the trial of an affidavit of 
illegality interposed to a paving execution, plain¬ 
tiff in execution has the burden of making out 
a prima facie case by putting in evidence an execu¬ 
tion fair on its face and a legal levy entered there- 
on.i® A prima facie case is not established by in¬ 
troduction of a sidewalk ordinance, which neither 
in itself nor by reference to another ordinance es¬ 
tablished the grade of the walk;!^ nor is a prima 
facie case of execution for an assessment estab¬ 
lished where it is affirmatively shown that there is 
no record of any original assessment roll, or other 
record on which to make entry of service, and no 
entry as to service on defendant.^® 

§ 1605. Trial 

Ordinarily neither party Is entitled to a Jury on an 
application for summary Judgment. Where the munici¬ 


pality falls to make out Its prima facie case by showing 
a proper and valid assessment as a basis for the execu¬ 
tion, the court may dismiss the levy. 

Ordinarily neither party is entitled to a jury on 
application for summary judgment,^® and neither 
party has a right to submit propositions of law to 
the court under a statute authorizing such sub¬ 
mission by agreement in the case of jury trials.®® 
Where, however, a jury is used to try issues of 
fact the court must submit such issues under prop¬ 
er instructions.®! 

Consolidation of cases. It has been held not im¬ 
proper practice for the attorneys appearing for 
several owners to file a large number of objections, 
and attach to them a list of the property assessed 
and the owners whom they represent, and have 
the case docketed as one case.^ 

Withdrawal of evidence. Evidence, after having 
been admitted over objection, cannot be withdrawn 
by the party offering it where the evidence is com¬ 
petent and the motion to withdraw is not seasona¬ 
bly made.®® 

Findings. A finding that all notices have been 
complied with is meaningless, the court refusing 
to construe it as meaning that, in the giving of all 
notices, the statute had been complied with, where 
the record contains no evidence of any notice what¬ 
ever having been given.®^ A finding that the court 
had jurisdiction of the subject matter and of the 
parties is not a finding of any fact,®® as, for ex¬ 
ample, that a notice had been g^ven.®® 

Failure to establish case or defense. Where the 
municipality fails to make out its prima facie case 
by showing a proper and valid assessment as a 
basis for the execution, the court may dismiss the 
levy.®7 Where, however, the evidence is such 
as to establish the validity of the assessment and 
the insufficiency of the affidavit of defense, a judg- 


7. m.—Sweet v. West Chicago Park 
Comrs.. 58 N.E. 74, 177 Ul. 492. 

44 C.J. p 832 note 60. 

8. Mo.—Mexico v. Lakenaii, 108 S.W. 
141, 129 Mo.App. 180. 

9. Mo.—Barber Asphalt Pav. Go. v. 
Kansas City Hydraulic Press Brick 
Co., 166 S.W. 749, 170 Mo.App. 
608. 

la Ill.—Offden ▼. Chicago, 22 Ill. 
692. 

11. Ill.—^People ex rel. County Col¬ 
lector of Madison County v. Kribs, 
45 N.E.2d 846. 881 Ill. 417—Peo¬ 
ple V. Jones. 164 N.E. 88-5. 888 Ill. 
882. 

44 C.J. p 888 note 68. 

12. Ill.—Cole V. People. 81 N.E. 7, 
287 Ill. 119. 

44 C.J. p 833 note 64. 


13. Ill.—People V. Omen. 124 N.E. 

860. 290 Ill. 59. 

44 C.J. p 833 note 67. 

14L Vt.—^Barre v. Barre, etc.. R. Co., 
138 A. 427, 97 Vt. 398. 37 A.L..R. 
•207. 

15. Ill.-^eimo8 V. Cash. 69 N.E. 
904, 207 III. 406—^Hoover v. People, 
49 N.E. 367, 171 HI. 182. 

16. Ga.—City of La Grcuiffe v. Fro- 
solona, 183 S.E. 99, 62 Ga.App. 232. 

Execution held fair on face 
Ga—City of La Grangre v. Froso- 
lona, supra. 

17. Ill.—People V. Meerts, 108 N.E. 
57, 267 Ill. 210. 

19. Ga.—^HiU V. City of Calhoun, 171 
S.E. 469. 47 Ga.App. 753. 
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19. Ul.—^People v. Chicagro, etc., R. 
Co.. 88 N.E. 120, 231 Ill. 112. 

20. Ill.—^People V. Chicago, etc., R. 
Co., supra. 

44 C.J. p 833 note 73. 

21. Ga.—City of La Grange v. Pound, 
177 S.E. 762, 60 Ga.App. 219. 

Charge held not erroneous 
Ga.—City of La Grange v. Pound, su¬ 
pra. 

23. Ill.—^People V. Phlnney, 83 N.E. 
143, '231 Ill. 180. 

23. Ill.—^People v. Phlnney, supra. 
96- Ul.—^People v. Phlnney. supra. 
25- Ill.—^People V. Phlnney, supra. 
28- Ill.—^People v. Phlnney, supra. 
27. Ga.—City of Washington v. 
Moseley, 168 S.E. 790, 41 Ga.Ajpp. 
439. 
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ment finding against the affidavit of illegality and 
in favor of sustaining the levy is demanded as a 
matter of law.28 

§ 1606. Judgment or Order 

a. In general 

b. Form and sufficiency 

c. Conclusiveness and effect 

a. In General 

A Judgment on an application In proceedings to en¬ 
force an assessment Is a special judgment and must con¬ 
form substantially to the provisions of the statute under 
which the proceedings are brought. 

A judgment on the application in proceedings to 
enforce an assessment is a special judgment and 
must conform substantially to the provisions of 
the statute under which the proceedings are 
brought,29 and, where the judgment is by default, it 
must affirmatively show such compliance.®® A judg¬ 
ment against particular property must be restricted 
to the assessment on that property and only to 
the extent that the assessment affects that prop¬ 
erty.®^ It must be restricted to assessments made 
for the purpose stated in the notice of applica¬ 
tion.®® Where the assessment is in excess of the 
final cost of the improvement, judgment may be 
had merely for the amount necessary to cover such 
cost.®® The court will enter judgment denying the 
execution where the assessment is shown to be im¬ 
proper.®^ 

Fees and costs. The judgment may include the 
statutory fees and costs accruing against the prop¬ 
erty under the assessment,®® but not the cost of the 


§ 1606 

proceedings to obtain judgment, in the absence of 
statutory authorization.®® 

Power to amend or enter new judgment. A court 
has power to amend a judgment or correct er¬ 
rors therein,®^ but no power to enter a second 
judgment for the same assessment against the same 
land because of the errors in the first judgment®® 

b. Form and Sufficiency 

The statutory requirements are controlling In all mat¬ 
ters relating to the form and sufficiency of the Judgment 
In summary proceedings to enforce an assessment for a 
public improvement. 

The statutory requirements are controlling in all 
matters relating to the form and sufficiency of the 
judgment in summary proceedings to enforce an 
assessment for a public improvement.®® Where the 
proceedings are based on only one assessment roll, 
one application, one answer, and one hearing, a 
single judgment with only one bill of costs may be 
rendered, even though several tracts of land are 
involved.^® Under the statute the judgment must 
give a description of the property assessed and the 
amount of the assessment, and a judgment which 
fails to do so is fatally dcfective.^^ It may, how¬ 
ever, refer for such description and amount to a 
schedule annexed thereto,^® but where the judg¬ 
ment omits an item which by statute it is required 
to include it is fatally defective, even though for 
other items it refers to an annexed schedule which 
itself contains the omitted item.**® 

The description of the property must be suffi¬ 
ciently definite to locate it,44 and if it is vague or 
uncertain the judgment is defective.^ A judg- 
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28. Ga.—Jeanea ▼. Mayor, etc., of 
Mlllcdg-ovllle, 166 S.R 900, 45 Ga. 
App. T-BS, followed In Wall v. May¬ 
or, etc., of Milledffevllle, 166 S.EI 
218, 46 Ga.App. 840. 

28. Ill.—^People y. Smythe, 83 N.E. 

821, 23i2 Ill. 242. 

44 C.J. p 833 note 77. 

ZTatiire of ^Jnagment” 

Under statute authorizlngr city to 
file a praecipe In the office of the 
prothonotary of the superior court 
containing: specified details, where¬ 
upon a monition Is Issued by Iho 
prothonotary to the sheriff stating: 
the amount of the Judgnnenl for taxes 
due In the years thereof with other 
details, the word ‘*Judgnnriont’* Is not 
used in the sense of a final determi¬ 
nation by a court of competent Ju¬ 
risdiction of rights of parties but Is 
used as an apt legrallstlc term for 
the record to be made by the pro¬ 
thonotary as the basis of the selling: 
writ—^Pottock V. MoUott 9^ 

843, 2 Terry, Del., 861. 


30. Ill.—-Gag:e V. People, 68 N.K 947, 
188 Ill. 92. 

44 CJ. p 833 note 78. 

31. Ill.—^Hoover y. People, 49 N.B. 
367, 171 Ill. 182. 

44 C.J. p 833 note 79. 

32. Ill.—Waller y. Chlca£:o, 63 Ill. 

88 . 

44 G.J. p 833 note 80. 

33. Ill.—People y. MeWethy. 52 N. 
E. 479, 177 III. 334. 

44 C.J. p 833 note 81. 

34. Ga.—City of Ja Granf?e y. 
Pound, 177 S.E. 762, 60 Ga.App. 
219, 

35. Ill.—Case y. People, 69 N.E. 80, 
205 Ill. 647—^McChesney y. People, 
40 N.B. 401, 171 Ill. 267. 

36. Ill.—People y. Lawson, 120 N.B. 
814, 286 III. 38.2. 

37. Ill.—^Dickey v. People, 72 N.B. 
791, 213 111. 61. 

aSL Ill.—^Dickey y. People, supra. 

1451 


Minn.—Otis v. Weide, 107 N.W. 640, 
98 Minn. 227. 

44 C.J. p 834 note 94. 

39. Ill.—Gaffe y. People, 76 N.B- 
498, 219 Ill. 369. 

44 C.J. p 833 note 83. 

40. Minn.—In re Stillwater, 123 N. 
W. 289, 109 Minn. 132. 

41. Ill.—People y. Smith, 118 N.B. 
61, 281 Ill. 538—^People v. ChlGag:o 
Title, etc., Co., 107 N.B. 198* 266 
111. 224. 

42. Ill.—^People y. Freeman, 134 N. 
B. 121, 301 Ill. 66.2—Gaffe v. Peo¬ 
ple, 80 N.E. 90, 225 Ill. 144. 

43. Ill.—People y. Smythe, 83 N.B. 
821, 232 Ill. 242. 

44 G.J. p 834 note 87. 

44. Ga.—^Normau y. Moultrie, 121 
S.B. 391, 157 Ga. 388—Southland 
Iny. Co. y. Moultrie, 129 S.B1. 288, 
34 Ga.App. 280. 

4R, Ill.—People y. Freeman, 134 N. 
B. 121, 801 III. 662—Foster y. 
Church, 208 Ill.App. 628. 
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ment must be in rem and not in personam,*® but 
if it calls for a levy only on the particular property 
of defendant benefited by the improvement, de¬ 
scribing that only, it is a judgment in rem,*^ not¬ 
withstanding it is recorded on the general execu¬ 
tion docket.*® 

e. OondusiveiLess and Effect 

The Judgment In a summary proceeding to enforce 
an assessment Is conclusive as to the completion of the 
Improvement, and as against such errors and Irregularities 
In the previous proceedings as have been waived by the 
landowner, but a substantial defect in the proceedings Is 
not cured by the judgment. Ordinarily the Judgment Is 
not subject to collateral attack. 

The judgment in a summary proceeding to en¬ 
force an assessment for a public improvement is 
conclusive as to the completion of the improve¬ 
ment,*® and as against such errors and irregulari¬ 
ties in the previous proceedings as have been waived 
by the landowner.®® Where no appeal or writ of 
error was sued out to review a judgment sustaining 
objections to an application for judgment and sale 
of realty for a delinquent assessment, the judg¬ 
ment remains in force as a “final judgment,”®^ 
and is conclusive as to the validity of the assess¬ 
ment.*^® However, a judgment against the city 
on the ground that the action was prematurely 
brought is not a bar to a second suit.®® Under a 
statute providing that all objections to the juris¬ 
diction of the court and validity of the assessment 
must be made in the action to recover the first in¬ 
stallment and that the only objections which can 


be made in actions for later installments are those 
relating solely to the legality of the later action and 
the amount recoverable therein, the judgment for 
the first installment is conclusive as to jurisdiction 
in actions for later installments®* unless it is re¬ 
versed on appeal.®® A substantial defect in the pro¬ 
ceedings is not cured by judgment,®® even though 
the judgment by its terms purports to cure it.®*^ 

Collateral and direct attack. A judgment on an 
application of the character under consideration is 
not subject to collateral attack"®® unless an objection 
to the collateral attack is barred an estoppel 
of the party otherwise entitled to raise it®® or un¬ 
less the judgment is void.®® A judgment will not 
be vacated at the instance of a nonresident de¬ 
fendant on the ground of want of actual notice of 
the assessment where he had a resident agent who 
attended to payment of his taxes, and the latter 
failed to inform him of it,®i or at the instance of a 
holder of a certificate of sale under the assessment 
proceedings who appears for that purpose in the 
original proceeding.®® 

§ 1607. Review 

The right of appeal from a summary Judgment or 
execution to enforce an assessment rests entirely on stat¬ 
ute. Objections not made at the trial cannot be raised 
for the first time on appeal. The Judgment will not be 
reversed for errors which did not prejudice appellant or 
which he was estopped to set up. 

The right of appeal from a summary judgment 
or execution to enforce an assessment rests entirely 


4€. Ala.—Gabanlss ▼. City of Hunta- 

Yllle. 118 So. 494. i22 Ala-App. 600. 

44 aj. p 884 note 90. 

Ezecutioii 

Provision of street Improvement 
act authorlzmsr issuance of execu¬ 
tion agralnst lot assessed for improve¬ 
ment or against party or person own¬ 
ing it for amount of assessment does 
not authorize Issuance of execution 
in personam.—Clarke v. Mayor and 
Council of Mlllen. 200 S.E 698. 187 
Ga. 185. 

47. Ga.—Norman v. Moultrie. 121 S. 

E. 891. 1<57 Ga. 388. 

BxeoatloiL in rem 

Execution pursucmt to street Im¬ 
provement act for collection of an 
assessment and commanding levy¬ 
ing officer that following lands and 
tenements of a named person, name¬ 
ly, certain described land be levied 
on and sold to satisfy and pay in¬ 
stallment of assessment la an execu¬ 
tion in rem and not an execution in 
personam —Clarke v. Mayor and 
Council of Mlllen. 200 S.E. 698. 187 
Ga. 185. 


4& Ga.—^Norman v. Moultrie. 121 S. 
E. 391. 157 Ga 888. 

49. Ill.—^People v. Conway, 103 N.E. 
620, 261 Ill. 26. 

44 CJ. p 834 note 95. 

50. m. —People V. Smith. 118 N.E. 
61. 281 Ill. 538. 

44 C.J. p 834 note 96. 

51. 111.—People ex rel. Gustus v. 
Swan. 46 N.E.2d 1003. 882 Ill. 184. 

52. Ill.—^People ex reL Gustus v. 
Swan, supra 

Separate tracts 

A Judgment sustaining taxpayer’s 
objection to application for Judgment 
and sale of tract 1 for first install¬ 
ment of delinquent special-paving 
tax assessed against tracts 1 and 2 
as one parcel, although they were 
owned by dillerent taxpayers, was 
res Judicata In proceeding against 
both taxpayers for Judgment and 
sale of both tracts for delinquencies 
in first and subsequent Installments. 
—^People ex rel. Gustus v. Swan, su¬ 
pra 

63. Ill.—Brackett v. People, I N.E. 
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733. 115 Ill. 39—Schertz v. People, 
105 IlL 27. 

64. U.S.—Treat v. Chicago, C.C.I11., 
125 F. 641, affirmed 130 F. 443. 64 
C.C.A. 64-5. 

55. Ill.—Wiemers v. People. 80 N.E. 
68 . i335 Ill. 82. 

44 C.J. p 834 note 1. 

56. Ill.—^Holland V. People. 59 N.E 
753, 189 Ill. 348. 

57. Ill.—^Holland v. People, supra 
44 C.J. p 834 note 8. 

63. Minn.—^Fitzhugh v. Duluth. 69 
N.W. 1041. 58 Minn. 427. 

44 C.J. p 834 note 4. 

59. Ill.—^Vest Chicago Park Comra 
v. Novak, 121 Ill App. 287. 

44 C.J. p 834 note 5. 

60 . IlL-^los V. Collina 110 ULApp. 
131. 

44 C.J. p 834 note 6. 

61. Mina—^Duluth v. Dlbblee, 68 N. 
W. 1117, 62 Minn. 18. 

62. Minn.—National Bond, etc., Co. 
V. St. Paul. 97 N.W. 878, 91 Minn. 
223. 

44 C.J. p 834 note 8. 
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on statute,^^ and the statute applicable to appeals 
and writs of error to a judgment enforcing pay¬ 
ment of the assessment governs, and not the stat¬ 
ute applicable to appeals from a judgment confirm¬ 
ing the assessment.®^ A provision in a city char¬ 
ter that an assessment, when confirmed, shall be 
final and conclusive does not mean that the order 
of the board is conclusive on questions of law when 
reviewed in the same proceeding.®® Where, how¬ 
ever, the statute expressly provides that the de¬ 
termination of the court in summary proceedings is 
final and not subject to review on appeal or writ 
of error with respect to certain enumerated ques¬ 
tions, the decree of the court on those questions can¬ 
not be reviewed.®® Objections not made at the 
trial cannot be raised for the first time on appeal 
only such objections will be considered as were made 
on the hearing®® and properly saved for review;®® 
nor can the appellate court go outside the record 
for the facts on which the objection is based.^® 
However, an objection to the objections made at 
the hearing on the ground of their vagueness will 
not be entertained on appeal if the point raised 
fairly appears and no motion was made at the hear¬ 


ing to make them more specific.^l 

When the contrary does not appear from the 
record, the validity of the proceedings will be pre¬ 
sumed on appeal.*^® This rule, however, does not 
apply where an objection on the ground of invalidity 
for reasons stated was stricken by the court from 
the files.7® The judgment will not be reversed 
for errors which did not prejudice appellant^* or 
which he was estopped to set up nor will a new 
trial be ordered where the error is merely in the 
entry of judgment which may be corrected by the 
court.7® Where, however, the trial court had strick¬ 
en objections on an improper ground, although the 
objections were insufficiently specific, there being 
no motion filed in the trial court to make the ob¬ 
jections more specific, the judgment was reversed 
by the appellate court and the cause remanded to 
give the objectors an opportunity to state their ob¬ 
jections more specifically.'^^ xhe reversal of a 
judgment as to one of several property owners will 
have no effect as to the others."^ An appeal bond 
may properly run to the city, when it alone is in¬ 
terested.^® 


4. Actions fob Sale of Land 


property of the parties made defendants are affected or 
bound by the Judgment. 

Under statutes so providing, special taxes or as¬ 
sessments for a public improvement may be col¬ 
lected by an action for the sale of the land®® at 
law®i or in equity;®® and such remedy may be pur- 


63. Minn.—St Paul v. Roarers, 22 
Minn. 492. 

44 CJ. p 835 note 11. 

64. Ill.—^People v. Chlcagro Title, 
etc., Co., 107 N.B. 198, 266 HI. 224. 

65. Minn.—State v. Red Wlngr Board 
of Public Works. 158 N.W. 977, 184 
Minn. 204. 

66L Ill.—Chicago Cons. Tract. Go. v. 

Oak Park, 80 N.E. 4i3, 225 111. 9. 

44 C.J. p 835 note 14. 

67- Ill.—^People V. Bloomington Cem¬ 
etery Ass’n, 107 N.R 143, 266 111. 
32—People v. Walleck, 98 N.R 249, 
254 Ill. 79. 

68. Ill.—People V. George Moench 
Estate, 115 N.E. 187, 277 Ill. 121. 

44 C.J. p 835 note 16. 

69. Ill.—^Dempster v. People, 41 N.E. 
1022, 158 Ill. 36. 

44 C.J. p 835 note 17. 

7a Ill.—^Beygeh v. Chicago, 65 HI. 
189. 

44 C.J. p 835 note 18. 

71. Ill.—People v. Meerts, 108 NT.E. 
67, 267 Ill. 210. 

• 72. Ill.^ttl8 V. Sullivan, 76 N.B. 
487, 219 111. 366. 

44 C.J. p 835 note 20. 


Ill.—Phillips V. People, 76 N.B. 
1016, 218 Ill. 450. 

44 C.J. p 836 note 21. 

74. Ga.—City of La Grange v. 
Pound, 177 S.E. 762, 50 Ga.App. 
i219. 

44 O.J. p 835 note 22. 

75. Ill.—Sheridan v. Chicago, 51 NT. 
E. 898, 176 Ill. 431. 

44 C.J. p 835 note 23. 

7a Ill.—People V. Gllck, 118 N.B. 

466, 282 Ill. 198. 

44 C.J. p 835 note 24. 

77. Ill.—^People ex rel. Smith v. 
Brewer’s Estate, 199 N.E. 109, 863 
Ill. 88. 

78. HI.—^Harman v. People, 73 N.B. 
760, 214 Ill. 464. 

79. Ill.—Nashville v. Welser, 54 Ill. 
246—Grlflln v. Belleville, 60 Ill. 
432. 

sa Ala.—Cardwell v. City of Doth¬ 
an, 128 So. 794. 221 Ala. 412. 

Fla.—BuiXum v. Stokes, 133 So. *76, 
101 Fla. 984. 

▼slue of propertlea 
Fact that the properties in a street 
improvement district subject to the 
lien of the assessment were of Insuf- 
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ficlont value to pay the outstanding 
bonds thereof did not render inap¬ 
plicable statutes providing for fore¬ 
closure of the lien of delinquent 
street Improvement assessments.— 
McCann v. City of Enid ex reL Illi¬ 
nois Pure Aluminum Co., 137 
686, 192 Okl. 495. 

81. Mich.—Audltor^General v. Mal- 
er. 64 N.W. 640, 96 Mich. 127. 
Adequate statutory method 
Generally if statutory method for 
enforcement of tax lien is adequate, 
tax lien enforcement is at law.— 
Town of Carrollton, to Use of Han- 
chett Bond Co. v. Tonnar, Mo.App. 
28 S.W.2d 443. 

Oondenmatloii not involved 
In action by city to foreclose stat¬ 
utory lien on realty for Improvement 
assessment, provision of statute gov¬ 
erning condemnation proceedings 
was not applicable, since condemna¬ 
tion feature of proceedings was not 
involved, but merely an assessment 
of benefits and fixing of liability re¬ 
sulting from the improvements had. 
—Cox V. City of Dallas, Tex.Clv.App., 
152 S.W.2d 499. 

8a tJ.S.—City of Orangeburg 


§ 1608. Nature of Proceedings in General 

The method sometimes prescribed by statute for the 
collection of special taxes or aaaessmenta for a public 
Improvement la by action for sale of the land at law or in 
equity, the proceeding being classed as an action In rem or 
quasi In rem; only the right, title, and interest In the 

7a 
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sued against all kinds of property liable for the tax 
or assessment where it is not otherwise provided 
by statute.^^ The proceedings are classed as ac¬ 
tions in rem,^^ or quasi in rem,85 in some states 
following the method used in foreclosure of mort¬ 
gages or other liens,*® in other states following 
the methods used in personal actions.®*^ Only the 
right, title, and interest in the property of the 
parties made defendants are affected or bound by 
the judgment,*® the court not having jurisdiction 
until someone having an interest or estate in the 
land is properly before it as a defendant in the ac¬ 
tion.®® Notwithstanding the cause of action is stat¬ 
utory, the court proceeds to judgment in the exer¬ 
cise of its general jurisdiction, and not by virtue of 
powers given it by the statute.®® 

It has been held that foreclosure is a cumulative 
remedy for the enforcement of an assessment lien,®^ 
and that such remedy is not lost because the mu¬ 


nicipality has previously exercised the right to 
levy a special tax for the improvement in addition 
to paying off the improvement bonds.®® However, 
equity has no jurisdiction to enforce an assessment 
lien after judgment secured under statutory pro¬ 
ceedings,®® nor will the loss of the legal remedy 
by a failure to take out execution for a length of 
time sufficient, under a statute, to raise a conclu¬ 
sive presumption of payment have the effect of giv¬ 
ing the landowner a remedy in equity.®^ Where a 
valid and an invalid assessment are joined in the 
same action, the action may be sustained as to the 
valid assessment.®® Land subject to equal liens 
for municipal improvement assessments cannot be 
sold for the sole benefit of the parties suing to fore¬ 
close their liens before the maturity of the lien set 
up in the answer notwithstanding procedural dif¬ 
ficulties.®® 

While two causes of action for enforcing the 


Southern Ry. Co.. D.G.S.G., 46 F. 
Supp. 734, affirmed. C.C.A., 134 F. 
2d 890. 

Ala.—^Lamar v. Rivera. 178 So. 16. 
235 Ala. 180. 

Fla.—Shaw v. Hamm. 188 So. 19. 183 
Fla. 722. 

Mo.—City of Rockport ez rel. Lynch- 
McDonald Const. Co. v. McMlchael, 
288 S.W. 785. ^21 Mo.App. 917, 22.2 
Mo.App. 640. 

44 C.J. p 836 note 29. 

AhMBoe of statutory method 
Generally enforcement of tax lien 
Is equitable action If statute provides 
no method for enforcement or statu¬ 
tory method is Inadequate.—^Town of 
Carrollton, to Use of Hanchett Bond 
Co. V. Tonnar, Mo.App.. 28 S.W.2d 
448. 

Speoial prooeedlny 
Under statute empowering* any 
holder of city Improvement bond to 
prosecute an action to foreclose the 
lien, the action contemplated Is a 
special proceeding as distinguished 
from an ordinary suit In equity to 
establish and foreclose a lien.—^Hann 
V. City of Clinton. Okl.. ez rel.. 
Schuetter, C.aA.Okl.. 181 F.3d 978. 

83. U.S.—Town of Clayton v. Colo¬ 
rado & S. Ry. Co.. C.C.A.N.M., 51 
F.2d 977, 82 A.L.R. 417. 

AbuttlBg railway property held 

subject to foreclosure.—Town of 
Clayton v. Colorado & S. Ry. Co., su¬ 
pra. 

84. U.S.—^Hann v. City of Clinton, 

Okl., ez rel. Schuetter, C.C.A.Okl., 
181 F.2d 978—City of Orangeburg 
V. Southern Ry. Co., D.C.S.O., 65 
F.Supp. 171, reversed on other 
grounds, C.C.A., 145 F.2d 7i25, cez^ 
tiorarl denied 65 S.Ct. 866. 324 U. 
S. 860. 89 L..Ed. 675—City of 

Orangeburg v. Southern Ry. Co.. 


. D.C.S.C.. 46 F.Supp. 784, affirmed. 

C.C.A.. 184 F.2d 890. 

Ala—^Bessemer Coal. Iron A Land 
Co. V. Bailey, 187 So. 438, 228 Ala 
692. 

N.C.—^Town of Wadesboro v. Coze. 2 
S.H 2d 876. 215 N.C. 708. 

Pa—Borough of Avalon v. Shafer. 
100 FaSuper. 52. 

S.C.—^Town of Cheraw v. Tumage, 
191 S.K 881. 184 S.a 76. 

86. Mo.—^Alexander v. Haffner. 20 
S.W.2d 896, 328 Mq. 1197. 

44 C.J. p 836 note 30. 

88 . Okl.—^Missouri, etc.. R. Co. v. 

Tulsa i238 P. 462. 118 Okl. 21. 

44 C.J. p 836 note 81. 

87. Mo.—Springfield v. Demlng, 262 
S.W. 91. 216 Mo.App. 309. 

44 C.J. p 886 note 32. 

88. Cal.—Lee v. Silva 240 P. 1015. 
197 Cal. 864. 

44 C.J. p 836 note 33. 

Other certlfloate holders 

(1) A suit by a receiver of special 
assessment certificates on which the 
city was liable as on a general ob¬ 
ligation and which had been re¬ 
deemed and refunded by the city, to 
foreclose the certificates, could not 
affect the rights of persons who 
might be the holders of other tax 
lien certificates issued by the city 
on the same property.—Baynard v. 
City of St. Petersburg. 178 So. 150. 
130 Fla 471. 

(2) Special statute authorizing 
municipalities to foreclose their own 
municipal cuisessment liens by action 
in rem against encumbered lands, 
which omits to provide for service 
of summons or constructive service 
of process against holders of tax I 
certificates that are of equal dig-1 
nlty with those of municipality. is{ 
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limited in scope to foreclosure of 
owner of lands only and those whose 
claims are derived from or subor¬ 
dinate to delinquent owner, and does 
not apply to those holding tax cer¬ 
tificates of equal dlgrnlty with claims 
of municipality.—City of Miami v. 
Certain Lands upon which City of 
Miami Taxes and Liens are Delin¬ 
quent, 171 So. 798, 126 Fla 781. 

8A Mo.—Barber Asphalt Pav. Co. v. 
Field, 161 S.W. 864, 174 Mo.App. 
11 . 

9a Mo.—^Robinson v. Levy, 117 S. 

W. 577, 317 Mo. 498. 

44 C.J. p 836 note 35. 

91. Cal.—Gustlne City v. Sllvelra, 
164 P.2d 474. 67 Cal.App.2d 403. 

Ky.—City of Middlesboro v. Terrell. 

137 S.W.2d 341. 282 Ky. 18. 
Condenmatloa 

City enforcing payment of benefit 
assessments against realty owned by 
parties to whom damage awards 
were made in proceeding to acquire 
land for opening and eztendmg a 
street, could foreclose the transfers 
of tax liens purchased by the city 
or offset the assessments against 
the awards.—^In re Beach 9th St 
(Jarvis Lane) In City of New York, 
54 N.Y.S.2d 187, 183 Misc. 446. 

98. Cal.—Gustlne City v. Sllvelra, 
164 P.2d 474, 67 Cal.App.2d 403. 

93. Mo.—^Kansas City v. Field, 226 
S.W. 27, 285 Mo. 263. 

94. Mo.—^Kansas City v. Field, su¬ 
pra. 

95. Cal.—^Parker v. Reay, 18 P. 124. 
76 Cal. 103. 

96. Ind.—Citizens' Trust ft Savings 
Bank of South Bend v. Fletcher 
American Co., 192 N.H. 461, 207 
Ind. 328. 99 A.L.R. 1476. 
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liens for two assessments on the same lot at dif¬ 
ferent times and on different contracts cannot be 
joined in the same suit,®^ it has been held that ac¬ 
tions against the same property owner to enforce 
the assessment on several lots^^ or against several 
property owners®® may be joined subject to the 
right of the court in its discretion to compel a sev¬ 
erance and subject to the varying rights of differ¬ 
ent classes of property owners.^ It is sometimes 
provided that the action to enforce an assessment 
lien should proceed in rem against all lots or par¬ 
cels of land in the improvement district as to which 
assessment payments have been in default for a 
specified period, joining in the action the owners 
of all such lots or parcels.!® Notwithstanding a mu¬ 
nicipality has purchased property under a decree 
for delinquent taxes, it may foreclose the property 
each year for subsequent delinquent assessments 
or foreclose several years' assessments together,^ 
and the fact that there has been a redemption from 
its original purchase does not affect the right of 
the municipality to foreclose for delinquencies for 
subsequent years.^ Where, after mortgaging his 
undivided interest in property with a warranty 
against existing liens, the mortgagor acquired the 
remaining interest, the mortgagee, after foreclo¬ 


sure of the mortgage, may not compel the sale of 
the mortgagor’s after-acquired interest in discharge 
of an improvement lien against the entire lot^ 

§ 1609. Who Has Right to Sue 

a. In general 

b. Contractor or assignee 

a. In General 

The statutory remedy of foreclosure of an assessment 
lien against land Is available only to the municipal cor¬ 
poration levying the assessment or other persons given 
the right of action by statute. 

The statutory remedy of foreclosure of an as¬ 
sessment lien against land is available only to the 
municipal corporation levying the assessment or 
other persons given the right of action by statute.® 
A municipality may bring suit to enforce assess¬ 
ments against land under authority conferred by 
statute in express terms^ or by implication from an 
express power to levy assessments and to direct the 
mode of collection,® or from provisions making as¬ 
sessments for improvements payable by property 
owners to the municipality;® but a municipal cor¬ 
poration may not maintain an action on an assess¬ 
ment certificate where the issuance of such certifi- 


07. CaL—^Dyer t. Borstow. 60 Cal. 
662. 

98. Cal.—^Realty Constr., etc., Co. v. 
San Joaquin County, 132 P. 1048, 
165 Cal. 643. 

99. Iowa.—^Des Moines ▼. Stephen¬ 
son, 19 Iowa 607. 

Bondholder suing' to foreclose the 
lien of assessmonts on the property 
benctlted may Join as defendants any 
number of owners of property on 
which the assessment Is a lien.— 
Windfall City v. New Castle First 
Nat. Bank, 87 N.E. 984, 89 N.E. 311, 
172 Ind. 679. 

1 . Tnd.—Cleveland, etc., R. Co. v. 
Edward C. Jones Co., 60 N.E. 319, 
20 Ind.App. 87. 

44 C.J. p 836 note 39. 

8 . U.S.—Hann v. City of Clinton, 
Okl., ex rel. Schuetter, C.C.A.Okl., 
131 P.2d 978—^Dwyer v. Le Flore 
County, C.C.A.Okl., 97 F.2d 823. 
Fla.—City of lakeland v. Chase Nat. 

Co., 32 So.2d 833, 159 Fla. 783. 

Okl.—Service Feed Co. v. City of 
Ardmore, 42 P.2d 853, 171 Okl. 165. 

3 . Ark.—Word v. Orlgsby, 174 S.W. 
2d 439, 20« Ark. 164. 

4 . Ark.—Word ▼. Grigsby, supra. 

5 . Ala.—^Bollenger v. Moragne, 142 
So. 667, 226 Ala. 227. 

N.C.—^Wilkinson v. Boomer, 7 6. 
E.2d 491, 217 N.a 217. 

Assignee of purchaser at sale 
Court held without Jurisdiction of 


action by assignee of right of pur¬ 
chaser at second Improvement sale 
for failure to pay paving assess¬ 
ments who was subrogated to rights 
of purchasers at first and third Im¬ 
provement sales, which action was 
brought against landowner and was 
based entirely on theory that as¬ 
signee was foreclosing statutory lien 
in ordinary manner provided for 
foreclosure of general liens, where 
statute gave only one remedy for en¬ 
forcing such Hens, which remedy 
was by application for deed in ac¬ 
cordance with terms of statute.— 
Mosher v. Conway, 46 P.2d 110, 46 
Arlz. 463. 

7m Ill.—Bromberg ▼. Eulp, 76 N.E 2d 
45, 398 Ill. 449. 

N.C.—^Wilkinson v. Boomer, 7 S.E.2d 
491, 217 N.a 217. 

44 a J. P 836 note 44. 

By whom enforcement mode general¬ 
ly see supra 5 1583. 

Bonds seonred by lien 

(1) A municipality which haa 
guaranteed bonds and pays oil in¬ 
debtedness, steps into bondholders’ 
shoes and forecloses the lien, un¬ 
less someone will repay the munici¬ 
pality the amount of its guaranty.— 
Maricopa County v. City of Pbcenlx, 
98 P.2d 4G9, 66 Arlz. 62. 

(2) Holders of bonds secured by 
special assessment liens had right to 
demand foreclosure of liens and it 
was duty of village to comply with 
their request.—Village of Palatine v. 
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Palanols Estates, 49 N.E.2d 666, 319 
I11.APP 474. 

"Tnurtee” 

Local Improvement act providing 
that the lien of a Judgment confirm¬ 
ing special assessment shall run In 
favor of the municipality makes the 
lien a “trust res", and the munici¬ 
pality In exercising its right and du¬ 
ty under the act to bring an action 
to foreclose the lien of a special as¬ 
sessment acts as a “trustee."—^Vil¬ 
lage of Lansing v. Sundstrom, 89 N. 
E.2d 987, 379 Ill. 121. 

Payment from general fond 

Under statutes providing for street 
assessments payable under ten-year 
payment plan and creating lien 
therefor, city council was authorized 
to provide for payment of street im¬ 
provement bonds for which assess¬ 
ments were levied out of general 
fund If there was deficit in collection 
of assessments, and hence city was 
not a volunteer in paying bonds out 
of its general fund, so as to bar its 
right to recover on assessments.— 
City of Middlesboro v. Terrell, 137 
S.W.2d 341, 282 Ky. 18. 

Bahlbltloii of bonds 
Ky.—City of Middlesboro v. Terrell, 
supra. 

& Tex.—^Bordages v. Higgins, 19 S. 
W. 446, 20 S.W. 184, 726, 1 Tex.Civ. 
App. 43. 

44 C.J. p 836 note 46. 

9l Ind.—Lehman v. Goshen, 98 N.E. 
1, 710, 178 Ind. 64. 
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cates has not been authorized by the charter and 
the statutes authorizing their issuance have not been 
adopted by it.^® The right of enforcement by fore¬ 
closure actioni where granted, is unaffected by oth¬ 
er statutory provisions giving the contractor also a 
right to sue.li a statutory right to sue for the cost 
of the improvement and to have a lien decreed on 
the premises gives by implication a right to have a 
foreclosure of such lien,12 but a statutory right to 
sue to recover an assessment does not in itself in¬ 
clude by implication a right to have an assessment 
adjudged a lien and to foreclose.i® A municipal 
corporation cannot sue in its own name after it has 
certified a delinquent assessment to the county audi¬ 
tor for collection,!^ and, where the improvement is 
made by a municipal board under a delegated au¬ 
thority, the board and not the municipality has the 
right to bring the action.i® 

The holder of a tax bill, certificate, or warrant 
may have the right under statute to enforce the lien 
of the improvement assessment against the land sub¬ 
ject to the assessment. 1 ® Also, a court acting at the 
instance of holders of delinquent interest certifi¬ 
cates payable from the proceeds of collection of spe¬ 
cial assessment improvement liens may have juris¬ 
diction to appoint a receiver for the express pur¬ 
pose of collecting by suit the special assessment im¬ 


provement liens,!^ and, while such a receiver may 
not pray for the foreclosure of other municipal tax 
liens held by a municipal corporation on the same 
property over its objection,!® he may compel it to 
submit its other tax liens to be adjudicated in the 
suit by making it a party defendant, although the 
suit was brought in the name of the municipality.!® 

An action to foreclose the assessment lien is prop¬ 
erly brought by the holder of bonds secured by the 
lien where the city has failed to pay the bonds or 
collect the assessment,2® and no precedent demand 
on the city to pay is required;®! nor is a resolution 
of the city council necessary to authorize suit.®® 
A suit by a bondholder to collect assessments is 
based primarily, not on the bonds,®® but on the pro¬ 
ceedings of the common council and the assessment 
of the property ,®4 and the rights of the assignee of 
the bonds are no greater than the rights of those to 
whom they were issued.®® If the bonds are pay¬ 
able to bearer, plaintiffs possession of them in court 
is sufficient evidence of his interest entitling him 
to sue.®® Where, however, the landowner has un¬ 
dertaken to pay the assessment by installments and 
has paid all the installments due, the holder of un¬ 
paid coupons is not entitled to foreclose the lien,®^ 
but must resort to the special fund in the hands of 
the city treasurer set apart for the payment of the 


10 . Tex.—Citizens Nat. Bank of 
Waco V. City of Waco, Civ.App., 94 
S.W.2d 1182, error dismissed. 

11. Ind.—^Lehman v. Goshen, 98 N. 
EL 1, 710, 178 Ind. 54. 

la. Or.—Grimes v. Seaside, 170 F. 
810, 87 Or. 268. 

13. N.T.—Little Palls v. Cobb, 29 
N.Y.S. 855, 80 Hun 20. 

44 CJ. p 887 note 50. 

14. Ohio.—Fremont v. H&yes, 7 Ohio 
a. & C.F. 263, 4 Ohio N.P. 379. 

15. Mich.—^Herrin v. Kalamazoo, 36 
Mich. 211. 

44 C.J. p 837 note 52. 

16. La.—Cook V. Lemolne, App., 149 
So. 263, ai&rmed 162 So. 689, 178 
La. 1014. 

Junior lien 

Where paving lien did not prime 
mortgage lien because ordinance of 
assessment and acceptance was not 
filed within ten days allowed by 
statute, owner of paving certificates 
past-due in part held nevertheless 
entitled to have property seized and 
sold to satisfy lien and privilege.— 
Cook V. Lemoine, supra. 

17- Fla.—^Harvey v, City of St Pe¬ 
tersburg, 189 So 861, 138 Fla. 697, 
certiorari denied <60 SCt. 131, 308 
U.S. 696, 84 L.Ed. 499. 

An agreement between holders of 
improvement lien certificates and the 


city for appointment of receiver to 
enforce collection of improvement' 
lien certificates, was valid as pro¬ 
viding nothing more than what hold¬ 
ers of certificates had a right to do 
under statute authorizing holders of 
such certificates to collect certifi¬ 
cates by bringing a suit in law or in 
equity.—^Harvey v. City of St. Pe¬ 
tersburg, supra. 

18L Fla.—Baynard v. City of St 
Petersburg, 178 So. 150, 130 Fla. 
471. 

19. E*la.—Baynard v. City of St 
Petersburg, supra. 

SOl U.S.—Smith v. Boise City, C.C. 

A.Idaho, 104 F.2d 933. 

Wash.—S^Toeder v. Raymond, 200 
P. 1092, 204 P. 180, 117 Wash. 238. 
44 C.J. P 826 notes 97, 1, p 1256 note 
64. 

la Oklahoma 

(1) Under a statute so providing, 
any holder of a city improvement 
bond is empowered to prosecute an 
action to foreclose the assessment 
lien.—^Hann v. City of Clinton, Okl., 
ex rel. Schuetter, C.C.A.Okl., 181 F. 
2d 978—City of Wewoka, Okl., v. 
Banker, C.C.A.Okl., 117 F.2d 889. 

(2) Under the statute the fact that 
delinquent assessments for street, 
improvements have been certified in 
ordinary manner to county treasurer 
by municipal authorities does not 
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preclude owner of bond secured by 
lien of such assessment from fore¬ 
closing such delinquent assessment 
lien for benefit of himself and other 
bondholders similarly situated.— 
Dwyer v. Le Flore County, C.C.A. 
Okl., 97 F.2d 828. 

(8) Prior to such statute it was 
held that foreclosure of special as- 
sessm It liens for street improve¬ 
ments in suit by bondholder was 
unauthorized.—Glasser v. Goltry, 278 
P. 738, 136 Okl. 182. 

Bepealed statute authorizing suit 
Mont.—Gagnon v. Butte, 243 P. 1086, 
76 Mont. 279, 61 A.L.R. 966. 

21. Ala—Corpus Juris dted in 
City of Marion v. Underwood, 164 
So. 296, 298, 231 Ala 226. 

Ind.—Scott V. Hayes, 70 N.El 879. 
162 Ind. 648. 

22. Ind.—Scott ▼. Hayes, supra 

23. Ind.—Cleveland, etc., R. Co. v. 
Edward C. Jones Co., 60 N.E. 319, 
20 Ind.App. 87. 

24. Ind.—Cleveland, etc., R. Co. v. 
Edward C. Jones Co., supra 

26. Ind.—Cleveland, eta, R. Co. v. 
Edward C. Jones Co., supra 

26. Wash.—Schroeder v. Raymond, 

. 200 P. 1092, 204 P. 180, 117 Wash- 

238. 

27. Ind.—Jessen v. Pierce, 67 N.BL 
941, 26 Ind.App. 222. 
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cost of the improvement.** 

Assignment of rights. In the-absence of express 
authority the city cannot assign the right to collect 
a special assessment,** but the assignee of the city 
may be authorized by statute to institute proceed¬ 
ings for the collection of the assessment,** and such 
a statute does not violate constitutional restrictions 
on the sale of the property assessed.*^ Where the 
city has assigned its rights in certain assessments, 
it may sue to recover such assessments for the use 
and benefit of the assignees.** 

b. Contractor or Assignee 

A contractor may oe authorized by atatute to aue to 
enforce a special assessment by the sale of the land 
liable therefor, but the right to enforce the assessment 
lien may not be exercised In advance of Its establish¬ 
ment. In the absence of a statute prohibiting It, the con¬ 
tractor’s right may be extended to an assignee. 

Where the statute so provides, the contractor may 
sue to enforce assessments by the sale of the land 
liable therefor,** or the right may be given by the 
ordinance for the making of the improvement;*^ 
but in jurisdictions where it is held that the munici¬ 
pality may not assign the assessment lien to a con¬ 
tractor, the latter may not sue to enforce such 
lien.** Under some statutes the contractor may sue 
on the assessment and rely on his statutory lien, or 
he may sue on the bonds issued in anticipation of 
the assessments, which are nothing more or less 
than evidence of the indebtedness, and rely on the 
same statutory lien.*® 

The right of a contractor to enforce the lien, 
where it exists, is predicated on the existence of the 
lien and cannot be exercised in advance of its es¬ 
tablishment.**^ In some jurisdictions this right is 


conditioned on there being a written contract for 
the improvement between the city and contractor, 
and the bond given by the contractor to the city is 
not such written contract*® Under a statute so 
providing, the contractor may sue for the entire 
assessment on default in the payment of any install¬ 
ment** or on failure of the property owner to give 
the statutory bond.^® 

Where the contractor sues both the landowner 
and the city, his action against the city will be dis¬ 
missed nor can the contractor compel the city 
to collect the assessment and pay it over to him, 
where the work is done under an ordinance provid¬ 
ing for the assignment of unpaid tax bills to the 
contractor in full payment of the work done, and 
giving to the contractor a right to sue thereon in 
the city’s name.®* It has also been held, however, 
that where the city has not paid the contractor or 
taken any steps to protect him, he may maintain an 
action in equity against property owners and the 
city to have his lien on abutting land enforced and 
the money paid to the city, although he could not 
himself recover the money.®* 

Assignment. In the absence of a statute prohib¬ 
iting it,®® the contractor’s right may be extended to 
an assignee,®* or to the city where it has advanced 
the money needed for the improvement and paid it 
over to the contractor.®* In the latter case, how¬ 
ever, the burden is on the city to prove its owner¬ 
ship of the claim.®? Where the statute prohibits an 
assignment, a contractor does not lose his right of 
action by an assignment in violation of its terms 
where it appears that such assignment was aban¬ 
doned by the parties and the work was completed 
by the contractor and tax bills issued to him.®* 


aSL Ind.—Jessen v. Pierce, supra. 

29. Fla.—^Marshall v. G. S. Young 
Const. Co., 113 So. 565, 94 Fla. 11, 
65 A.L.R. 662. 

44 C.J. p 837 note 53. 

30. Ill.—Bromberg v. Kulp, 76 N.E. 
2d 46, 398 Ill. 449—Downers Crove 

V. Cion, 138 N.E. 594, 307 111. 293. 
N.C.—^Wilkinson v. Boomer, 7 S.E. 

2d 491, 217 N.G 217. 

31. III.—^Downers Grove ▼. Glos, 138 
K.E. 594, 307 111. 293. 

32. Ky.—City of Middlosboro v. 
Terrell, 137 S.W.2d 341, 282 Ky. 
13. 

33. Cal.—^Loa Angeles Bond & Se¬ 
curities Co. ▼. Heath, 7 P.2d 1080, 
130 CaLApp. 328. 

44 CJ. p 837 note 57. 

By whom enforcement made general¬ 
ly see supra S 1683. 

86 . Ky.—Morton v. Sullivan, 96 S, 

W. 807, 29 Ky.L. 943. 
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Actloa under ordinanoe 
Fact that speclflcations for work 
on street were same as those for 
state highway did not show that 
contractor seeking to enforce lien 
acted under contract with highway 
department and not under ordinance. 
—Janutola & ComadoH Const. Co. v. 
Taulbee, 16 S.W.2d 1026, 229 Ky. 213. 

35. Fla—^Marshall v. C. S. Young 
Const. Co., 113 So. 566, 94 Fla 11, 
55 A.LI.R. 662. 

36. Ind.—Shirk v. Hupp, 78 N.E. 
242, 79 N.E. 490, 167 Ind. 609. 

44 C.J. p 826 note 4. 

37. Mo.—^Koch y. Shepherd, App., 
198 S.W. 601. 

38. Ind.—^Budd ▼. Kraus, 79 Ind. 
187. 

39. Ind,—^Marlon Bond Co. v. Blalce- 
ly, 66 N.E. 291, 66 N.E. 71, 30 Ind. 
App. 374. 

44 C.J. P 887 note 63, 

40. Cal.—^Federal Constr. Ca v. 
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Wolfson, 199 P. 612, 186 CaL 267, 
29 A.L..R. 1098. 

41. La—Louisiana Impr. Co. v. Bat¬ 
on Rouge Electric, etc., Co., 88 So. 
444. 114 La 634. 

44 GJ. p 837 note 66. 

43. Ma—Thornton v. Clinton, 60 S. 
W. 295. 148 Mo. 648. 

43. Ky.—Carey-Reed Co. v, Sisco, 
64 S.W.2d 430, 251 Ky. 22. 

44L Mo.—Springfield v. Dcmlng, 252 
S.W. 91, 215 Mo.App. 309. 

4b5. CaJ.—^Los Angeles Bond 6b Se¬ 
curities Co. V. Heath, 7 P.2d 1089, 
120 Cal.App. 328. 

44 C.J. P 837 note 68. 

46. Ind.—Connersvllle v. Merrill, 42 
N.E. 1112, 14 Ind.App. 803. 

44 C.J. p 837 note 69. 

47. Tex—^Kernagan v. Ft Worth* 
Civ.App., 194 S.W. <626. 

48. Mo.—Gunn v. Shewalter, App., 
.176 S.W. 484. 
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Subcontractor. A subcontractor may bring an 
action in the name of the principal contractor for 
his own use and benefit to enforce the assessment 
lien where the city has consented to the subcontract 
and accepted the work>® 

§ 1610. Time to Sue and Limitations 

a. In general 

b. Applicability and operation of stat¬ 

utes and ordinances 

c. Accrual of right of action 

Sp In General 

An action for the enforcement of an asseaiment lien 
may be brought after the lien has been perfected where 
the property owner has not availed himself of the privi¬ 
lege of paying by Installments, and mere lapse of time 
In bringing the action Is not fatal to the suit In the ab¬ 
sence of a showing of lack of diligence, or a statute out¬ 
lawing the claim. 

An action for the enforcement of an assessment 
lien may be brought after the lien has been perfect¬ 
ed where the property owner has not availed him¬ 
self of the privilege of paying by installments-^^ 


63 C.J.S. 

Mere lapse of time in bringing the action is not fa¬ 
tal to the suit in the absence of a showing of lack 
of diligence, or a statute outlawing the claim, 
even though the land after the making of the assess¬ 
ment passes by grant to another who had knowledge 
of the improvement.®^ On the other hand, such an 
action cannot be maintained where it is brought be¬ 
fore the performance of conditions precedent re¬ 
quired by statute, discussed infra § 1611, before the 
due date of the assessment,®® or before the time to 
which a statute postpones the right to bring the 
action.®^ It has been held that the moratorium 
laws do not apply to the lien of a municipality for a 
special assessment.®® 

b. Applicability and Operation of Statutes and 
Ordinances 

An action to enforco an assesament lien may and 
should be brought within the time fixed by the statute 
applicable thereto. 

An action to enforce an assessment lien may and 
should be brought within the time fixed by a statute 
applicable thereto,®® or during the period that a stat- 
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49. Ey.—Orr v. Mann, 270 S.W. 491, 
208 Ky. 46. 

50. Cal.—^Hutton v. Newliouae, 183 
P. 276. 41 CalJlpp. 689. 

S.G—Cleveland v. City of Spartan¬ 
burg. 194 S.E. 128. 185 S.C. 873. 
followed in Hudgens v. Oty of 
Spartanburg, 194 S.B. 137, 184 S.O. 
152. 

Time for enforcement In general see 
supra S 1686. 

51. Mo.—^Parker-Washington Co. ▼. 
Cedi, 236 S.W. 1100, 208 Mo.App. 
496. 

Or.—City of Pendleton ▼. Holman. 
164 P.2d 484, 177 Or. 682, 162 A.L. 
R. 249. 

naebes not shown. 

(1) Generally.—City of Clinton. 
Okl.. ex rel. Schuetter, v. First Nat. 
Bank In Clinton. D.C.Okl., 39 F.Supp. 
909. affirmed. C.C.A., Hann v. City of 
Clinton, OkL. ex reL Schuetter, 131 
F.2d 978. 

(2) A dty is not guilty of laches 
In waiting until the last of ten annu¬ 
al Installments of special street and 
sidewalk assessments is due before 
bringing suit to foreclose lien se¬ 
curing all the installments.—Flnlay- 
son y. Town of Montlcello, 189 So. 
21. 137 Fla. 697. 

6 & Ky.—Hughes v. Wallace. 118 S. 
W. 824. 

53. Tex.—^Helslg v. Uvalde Rock As¬ 
phalt Co.. Clv.App., 48 S.W.2d 1109. 

54. GaL — ^Los Angeles Bond & Se- | 
curitles Co. v. Heath. 7 P.2d 1089. 
120 CaLApp; 828. 

Suit by as sl g n ae 

Right to sue for street assessment 


under statute postponing time for 
bringing action was not altered by 
fact that action was by contractor's 
assignee.—^Los Angeles Bond & Se¬ 
curities Co. V. Heath, supra. 

65. Miss.—Atlantic Life Ins. Co. V. 
Klotz. 181 So. 619. 182 Miss. 243. 

66. CaL—Dougherty v. Henarle. 47 

Cal. 9—^Browne v. Ulrich. 195 P.2d 
804, 86 Cal.App.2d 367—Gustlne 

City V. Silvelra, 164 P.2d 474. 67 
CalA.pp.2d 403—Ritter v. Franklin, 
128 P.2d W, 60 Cal.App.2d 844. 

Ind.—^Marshall v. Watkins, 18 N.B.2d 
954, 106 Ind.App. 236—Hennessey 
V. Breed, Elliott & Harrison. 176 
N.E. 251, 92 Ind.App. 166. 

Mo.—City of New Madrid, to Use of 
Phillips V. Broughton, App., 3 S.W. 
2d 1038. 

N.C.—City of Raleigh v. Raleigh City 
Administrative Unit and Dist. of 
State Public School System, 26 S. 
E2d 591. 223 N.G 316—Town of 
Asheboro v. Morris. 193 S.E. 424, 
212 N.C. 831. 

Okl.—City of Tahlequah ex rel. 

• Johnston v. Franklin, 200 P.2d 417. 
Wash.—^Wilbur v. Van Vechten. 8 P. 

2d 426, 167 Wash. 22. 

44 C.J. P 838 note 79. 

Purpose of statute providing a 
time limitation for commencement 
of an action to enforce lien of mu¬ 
nicipal street improvement bonds Is 
to relieve real property from stale 
lien claims arising under the bonds. 
—Town of Shattuck v. Barcafer. 187 
P.2d 288, 192 Okl. 836. 

Bight to proceed 

Amendment of street Improvement 
act requiring a suit to foreclose lien 
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of Improvement bond to be main¬ 
tained within four years after due 
date of last installment is a statute 
of limitation rather than a condition 
restrictive of a litigant’s right to 
proceed.—^Ritter v. Franklin. 128 P. 
2d 866, 60 Cal.App.2d 844. 

Maxim not oontsoUlng 

Where in statutes affording a rem¬ 
edy by municipal corporation for en¬ 
forcement of statutory lien of an as¬ 
sessment for public improvement, a 
limitation of time Is Imposed on the 
exercise of that power, the maxim, 
“nullum tempus occurrit regi." Is not 
controlling.—City of Raleigh v. Me¬ 
chanics & Farmers Bank. 26 €I.E.2d 
673. 223 N.C. 286. 

Advance of cost of paving 
When municipality purchases the 
required material and Itself under¬ 
takes the actual cost of a pavement, 
it is then “advancing the cost of the 
paving” within the statute and tho 
three-year prescription as to enforc¬ 
ing the paving lien and collecting 
the assessments then applies; but, 
where a paving project is handled 
entirely by an Independent contrac¬ 
tor under a contract duly let, there 
is no advancement of costs by the 
municipality and the ten-year pre¬ 
scription then applies.—Town of 
Wlnnfleld v. Jackson. LaAppu. 10 So. 
2d 655. 

Passage of resolutloB 
City’s enforcement of collection of 
delinquent installments of street Im¬ 
provement assessments held not 
barred by special statute of llmltOF- 
tlons in city charter adopting state 
law as part thereof, in absence of 



63 C.J.S. 


MUNICIPAL C0BP0BATI0N8 


§ 1610 


ute,57 or, in the absence of statute, an ordinance,68 
fixes for the duration of the lien where the limita¬ 
tion is in that form. However, a statute fixing the 
duration of the lien is a statute of extinguishment, 
and not merely a statute of repose.®® A property 
owner is not precluded from interposing the bar of 
a statute of limitations in an action to foreclose a 
street improvement bond constituting a lien on land 
because the statute under which the bond was is¬ 
sued provided for payment of principal and interest 
out of a particular fund only.60 Under a statute 
providing that an assessment shall be a lien until 
paid, limitation does not bar a suit to foreclose a de¬ 
linquent assessment,®^ but such a provision has been 
held not to prevent the barring of the remedy to 
enforce the assessment lien by laches.®® 

The time within which suit may and should be 
brought has been held in particular cases not to be 


governed by the period of limitations applicable to 
proceedings of a different nature.®® So an action 
to enforce an assessment lien has been held, not 
governed by provisions limiting the time of bring¬ 
ing an action for the collection of taxes®® or partic¬ 
ularly named special taxes of a different kind than 
the assessment being enforced,®® or providing that 
such actions shall not be subject to limitation;®® 
and such statutes have been held inapplicable even 
though it is provided that assessment liens shall be 
foreclosed as provided by law for the foreclosure of 
tax liens.®7 It has also been held that statutes lim¬ 
iting the time for actions on vendors’ and deed of 
trust liens,®® or on mortgages,®® do not control the 
time for suit on assessment liens. Some decisions, 
on the other hand, have held such an action to be 
subject by analogy to statutes limiting actions on 
mortgage^® or judgmental liens. Of course, where 


allegation In complaint or reply of 
property owner aulngr to restrain col¬ 
lection Ihcroof or showing In answer 
that city council passed resolution 
required by statute before proceed¬ 
ing to enforce collection.—Secck v. 
City of Lebanon, 36 P.2d 334, 148 Or. 
291. 

Action held not barred 
N.C.—City of Ilaleigh v. Mechanics & 
Farmers Bonk, 26 S.EL2d 573, 223 
N.C. 286—^Town of Asheboro v. 
Miller. 17 S.B.2d 106, 220 N.C 298. 
57. Ala.—Mott V. Helmes, 20 So.2d 
461, 24>6 Ala. 331. 

44 C.J. P 838 note 80. 

Statute held valid 

Cal.—Rombotls v. Fink, App.. 201 P. 
2d 688. 

Xdmltstlons held not waived 

A street Improvement bond provid¬ 
ing that In event of default holder 
could foreclose assessment lion, 
which should continue until paid, and 
that lien was thereby created and 
acknowledged, did not waive statute 
of limitations.—^Roisch v. Myers, 167 
P.2d 198. 27 Cal.2d 773. 

Doing equity 

A bona fide purchaser for value of 
realty seeking to quiet his title 
against lien of street improvement 
bond, which at time of his purchase 
was barred under statutes Imposing 
limitation on actions on lions to se¬ 
cure payment of public Improvement 
assessments, would not bo required 
to do equity by paying amount duo 
bondholder, since whole purpiise of 
the legislation would bo defeated by 
such rule.—Rombotls v. FJnk, Cal. 
App.. 201 P.2d 688. 

5a U.S.—Southern Ry. Co. v. City 
of Orangeburg. CC.A.S.C.. 146 F.2d 
726. certiorari denied 65 S.Ot. 866, 
824 U.S. 860. 89 L-Nd. 1437. 

Mo.—Schwab V. St. Louis, 274 S.W. 
1068, 310 Mo. 116. 


5a Mo.—Granite Bituminous Pav. 
Co. V. Parkview Realty, etc.. Co., 
201 S.W. 933, 199 MoApp. 226. 240. 
44 C.J. p 838 note 82. 

60. Cal.—^Ritter v. Franklin, 128 P. 
2d 866, 50 Cal.App.2d 844. 

ei. U.S.—City of Clinton, Okl., ex 
rel. Schuetter. v. First Nat. Bank 
in Clinton, D.C.Okl., 39 F.Supp. 909, 
affirmed, C.C.A.. Hann v. City of 
Clinton, Okl., ex rel. Schuetter. 131 
F.2d 978. 

Ark.—^Turner v. Street Imp. Dist. No. 

4. 172 S.W.2d 25, 206 Ark. 901. 

La.—^Kearns v. City of Now Orleans. 
App., 160 So. 470. 

62. Okl.—^Hutchman v. Parkinson, 
187 P.2d 999, 199 Okl. 494. 

63, Ark.—^Kaplcm v. Street Imp. 
List. No. 359, 186 S.W.2d 670, 208 
Ark. 454. 

N.M.—^Altman v. Kllbum, 116 P.2d 
812, 45 N.M. 463, 18'6 A.L.R. 664. 
Validity of deads 

An action to foreclose hen of pav¬ 
ing asuesHmenis which hod not been 
extinguished by resale tax deeds was 
not an acllon attacking the validity 
of the deeds, and therefore- twelve- 
month statute of limitations was in¬ 
applicable.—Town of Marshall ex 
rel. Vcrsluis v. Carey. D.C.Okl., 42 
F.Supp. C30. 

Nature of comi^laint 

Where prayer of complaint showed 
that action was to foreclose lien of 
street improvements bond, reference 
in complaint to Judgment in quiet ti¬ 
tle acllon declaring that property 
was still subject to Uen of bond did 
not make the action subject to stat¬ 
ute of limitations applicable to ac¬ 
tions on Judgments instead of four- 
year statute of limitations.—^Browne 
V. Ulrlbh, 195 P.2d 804, 86 Cal.App.2d 
167, 


64. AIcl —^Peoples v. State Sec. 
Bank, 119 So. 226, 218 Ala. 534. 

La.—^Kearns v. City of New Or¬ 
leans, App., 160 So. 470. 

N.M.—Altman v. Kllburn, 116 P.2d 
812. 46 N.M. 453, 186 AL.R. 564. 

N. C.—^Town of Asheboro v. Morris, 
193 S.E. 424, 212 N.C. 831. 

44 CLJ. p 838 note 85. 

Tax titles 

Action to foreclose lien for local 
assessment held not governed by 
statute of limitations controlling 
suits to attack tax titles.—Wilbur 
V. Van Vechten, 8 P.2d 426, 167 Wash. 
22 . 

65. Ala.—^Broglan v. City of Hunts¬ 
ville, 117 So. 419, 218 Ala. 9. 

44 C.J. p 838 note 86. 

66 . Tex—City of Cisco v. Varner, 
Com.App., 16 S.W.2d 265. 

44 G.J. p 838 note 87. 

67. Md.—St. Paul Bldg. Co. v. Bal¬ 
timore, 132 A. 51, 149 Md. *686. 

44 G.J. p 838 note 88. 

6 a Tex—^Fort Worth v. Rosen, 
Com.App., 228 S.W. 933. 

69. La.—^Kcams v. City of New Or¬ 
leans, App., 160 So. 470. 

TO. W.Va.—Horn v. Charleston, 112 
S.B. 239, 91 W.Va. 73. 

44 C.J. p 838 note 92. 

Absenca of axprasa provlsloa 
Street paving assessments, duly 
recorded, are lions against properties 
abutting on street proposed to be im¬ 
proved, partake of nature of liens 
created by mortgage and as such 
may be enforced within twenty-year 
period provided by statute whore no 
lime limit is otherwise provided.— 

O. T. Fogle & Co. V. King, W.Va., 61 
SE.2d 776. 

71.. Ala.—Lamar v. Rivers, 178 So. 

16, 235 Ala. 130. 

44 C.J. P 889 note 98. 
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the action to enforce the lien has been reduced to 
judgment^ the general limitations as to judgments 
apply thereto,^^ and this has been held to be so even 
though the charter provides that such liens shall 
continue until paid.^* 

A statute of limitations applicable to the collec¬ 
tion generally of assessments will govern particular 
remedies provided for in special assessment statutes 
not inconsistent therewith,74 but will not be ap¬ 
plicable to the enforcement of assessment liens 
which by special statutory or charter provisions 
are declared to be perpetual ;75 nor is a statute plac¬ 
ing a limitation on the enforcement of local assess¬ 
ments applicable to assessments under an eminent 
domain statute which contains its own limitation 
provisions.7® Where a street assessment lien is en¬ 
forced by suit by the city, the statute of limitations 
applicable to enforcement of the lien by a bond¬ 
holder is not applicable.77 Where a statute extend¬ 
ing the period of limitations becomes effective be¬ 
fore the claim is barred, the period of limitations is 
extended for the term prescribed by the new stat- 

ute.78 

Suspension of running of the statute; revival. 
The running of the statute of limitations is not sus¬ 
pended by subsequent legislation changing the 
boundaries and powers of the municipality.^® The 
terms of some statutes relating to the remedies of 
holders of improvement bonds have been held not 
to toll the statute of limitations with respect to the 
foreclosure of assessment liens®® or to revive a 
right barred by such a statute of limitations.®^ The 


statute of limitations limiting the time within which 
to bring an action to enforce the lien of a street im¬ 
provement bond against realty is not tolled during 
the period that title to the realty was in the state 
under a tax deed, where acquisition of title by the 
state did not affect the improvement lien.®* 

Limitations with respect to defenses. A statute 
limiting the time in which a property owner may 
sue to set aside or correct an assessment does not 
apply to a property owner’s defense to enforcement 
of an assessment that the work on the improvement 
had not commenced within a reasonable time to his 
prejudice, since to apply the statute to such defense 
would be to hold that the remedy was barred before 
the injury had occurred.®* 

c. Accrual of Bight of Action 

The statute of limitations governing an action to en¬ 
force an assessment against land begins to run from, 
and only from, the time the cause of action accrues, 
which ordinarily Is when the assessment becomes delin¬ 
quent, provided the city had a right at that time to en¬ 
force the payment of Its claim. 

The statute of limitations governing an action to 
enforce an assessment against land begins to run 
from, and only from, the time the cause of action 
accrues,®4 which, in the absence of a statute provid¬ 
ing otherwise, is when the assessment becomes de¬ 
linquent,®® provided the city had a right at that time 
to enforce the payment of its claim.®® Where the 
diarter or statute stipulates that the cause of ac¬ 
tion shall accrue at a certain fixed time after the as¬ 
sessment is due and not paid,®? or on the perform¬ 
ance of certain conditions precedent,®® the statute 


72. Mo.—Kansas City v. Field. 226 
S.W. 27, 286 Mo. 253. 

73. Mo.—^Kansas City v. Field, su¬ 
pra. 

14 C.J. p 889 note 98. 

74. Mo.—SprlnETfleld v. Doming', 262 
S.W. 91. 215 Mo.App. 809. 

44 C.J. p 839 note 94. 

75m Iowa.—v. Keokuk, 122 N. 

W. 896, 144 Iowa 187. 

73. Wash.—State v. tSeatUe. 244 P. 
688 . 188 Wash. 449. 

77. Cal.—^Rostaln v. Guggenheim, 
146 P.2d 247, 63 CaLApp.2d 127. 

78. Law->-4foxpiis Juris gnotsd la 
Kearns v. City of New Orleans, 
App.. 160 So. 470, 478. 

44 CJ. P 889 note 99. 

7^ n.S.—^Barden Duluth, G.C. 

Minn., 28 F. 14. 

aOL Okl.—City of Tahlequah ex rel. 

Johnston v. Franklin, 200 P.2d 417. 
8 L OkL—City of Bristow ex rel. 
Hodges V. Groom, 151 P.2d 986, 194 
Okl. 884. 

82. OkL—^Rombotls v. Fink, 201 P.2d 

S8S. ' I 


83. Tex.—^Fisher ▼. Li. K. Whltham 
& Co., 39 S.W.2d 869, 120. Tex. 616, 
79 A.L..R. 1096. 

84, S.C.—Cleveland v. City of Spar¬ 
tanburg, 194 S.1!. 128, 185 S.C. 873, 
followed In Hudgens v. City of 
Spartanburg, 194 S.B. 187, 184 S.C. 
162. 

44 C.J. p 839 note 1. 

Daad held hy county 
A county, acquiring land by deed 
from puTChaser thereof at county tax 
sale, held land In proprietary ca¬ 
pacity, not governmental capacity, 
and recording of deed was notice to 
world of such fact, so that statute 
of limitations thereupon began to 
run against any action to collect city 
local improvement district assess¬ 
ments falling due against land while 
county held it and purcheuser thereof 
at subsequent sale of county prop¬ 
erty was entitled to quiet title there¬ 
to as against liens of such assess¬ 
ments after expiration of limitation 
period.—Wilson v. City of Aberdeen. 
189 P.2d 636, 18 Wash.2d 886. 

Tax blU 

The statutes of limitations began 
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to run from date of issuance of orlg^ 
Inal tax bill by city for street im¬ 
provements.—Clay County Bank v. 
Health Culture Co., 139 B.W.2d 1049, 
234 Mo.App. 1142. 

85. Ala.—^Mott V. Helmes, 20 So. 2d 
4161. 246 Ala. 331. 

44 C.J. p 839 note 8. 

Bemsdy of boadholdar 

Under statute Imposing duty on 
city issuing paving bonds payable 
from assessment to collect assess¬ 
ment but authorizing bondholder if 
the city'fails to perform Its duty to 
secure foreclosure of assessment 
Hen, the statute of limitations be¬ 
gins to run from time of first delin¬ 
quency In payment of assessment or 
Instalment thereon.—^Munro v. City 
of Albuquerque, 160 P.2d 783, 48 N. 
M. 306. 

86 . Ky.—^Kraut ▼. Dayton. 97 S.'W’. 
1101, 30 Ky.L. 191. 

87. Tex.—^Beaumont v. Russell, 112 
S.W. 960, 61 Tex.Clv.App. 861. 

88 . U.S.—Galveston v. New York 
Guaranty, eta, Co., Tex., 107 F. 
825, 46 C.C1A. 819, certiorari de- 
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does not begin to run until such time has elapsed or 
the conditions have been performed. The statute 
does not begin to run as long as the assessment, 
subsequently validated, on which the cause of ac¬ 
tion must be based, is invalid.^^ 

Assessment payable in instaUtnents. Where an 
assessment is payable in installments, and an annual 
installment has been delinquent for a certain time, 
the holder of improvement bonds may, by statute, 
be accorded the right to commence proceedings to 
foreclose his lien to the extent of the delinquent in¬ 
stallment®® Under some provisions the period of 
limitation begins to run from the date the last in¬ 
stallment becomes due, as shown by the record cre¬ 
ating and evidencing the lien,®^ unless the lienhold¬ 
er serves the statutory notice of default in any in¬ 
stallment, in which case the period runs from the 
date of default and notice and expiration of the pe¬ 
riod of grace;®® but under other provisions the 
mere fact that the due dates of all installments are 
or may be accelerated on default in the payment of 
a single installment does not affect the duration of 
the lien and cause the period of limitations to run 
from the date of default rather than from the date 
of maturity of the last installment.®® The statu¬ 
tory period begins to run from the entry of the as¬ 


sessment rather than from the due date of the last 
installment where the property owner objected to 
the assessment and notified the city that the assess¬ 
ment would not be paid and thereafter made no 
payment.®^ In the absence of a statute providing 
otherwise, a landowner who requests the privilege 
of paying an assessment in installments over a pe¬ 
riod extending beyond the limitation period cannot 
plead limitations as a bar to an action for enforce¬ 
ment of an assessment installment due after the 
limitation period,®® but, if the landowner makes no 
request, the mere adoption by the city of the install¬ 
ment plan will not* operate to extend the limitation 
period.®® If, on the other hand, he fails to object 
to the city’s assumption that such a request has 
been made, and pays a number of such installments, 
he is estopped to set up the statute as a bar to ac¬ 
tions for later installments.®^ 

§ 1611. Conditions Precedent 

In a proceeding to enforce an aeeesement against 
property, conditions precedent to action Imposed by stat¬ 
ute must be complied with. 

In a proceeding to enforce an assessment against 
property, conditions precedent to action imposed by 
statute must be complied with,®® as, for example, 
the giving of notice®® or the issuance of a tax bill.^ 


Died 22 act 932, 183 U.a 6ft5, 46 
L..Ed. 394. 

44 C.Jr. p 839 note 6. 

89. Wash.—State v. Ballard, 47 P. 
970, 16 Wash. 418. 

44 C..T. p 839 note 7. 

90. Okl.—Johnston y. Board of Ed¬ 
ucation of Town of Comancho, 148 
P.2d 195, 194 Okl. 160. 

91. Cal.—Rlttor v. Franklin, 128 P. 
2d 866, 60 Cal.App.2d 844. 

Ind.—TTennossoy v. Brood, Elliott & 
Harrison, 176 N.E. 261, 92 Ind.App. 
166. 

92. Ind.—^Hennessey v. Breed, El¬ 
liott A Harrison, supra. 

98. Mo.—^Xtlverviow State Bank v. 
Courtney, 74 S.W.2d 81, 229 Mo. 
App. 111. 

46 C.J. p 1169 note 41 [a]. 

Kaohes 

Owner of tax bills was not re¬ 
quired to exorcise option given him 
in tax bills t>o aecolorate maturity of 
unmatured Installments of special 
assessments for street Improvements 
on the delinquency of prior install¬ 
ments, and failure to accelerate the 
maturity did not constitute laches 
precluding foreclosure of liens when 
installments matured .—Nett v. Calk, 
178 P.2d 624, 198 Okl. 379. 

94. U.S.—Southern Ry. Co. v. City 
of Orangeburg, C.C.A.S.C., 146 F. 
2d 726, certiorari denied 66 S.Ct. 
866 , 324 U.S. 860, 89 L.Ed. 1417. 


95. Ky.—Jackson's Heirs v. Wxllson, 
10 S.W.2d 81«. 226 Ky. 211. 

Mo.—Pruin v. Meredith, 122 S.W. 

1107, 146 Mo.App. 586. 

S.C.—^Blake v. City of Spartanburg, 
194 S.E. 124, 185 S.C. 398, 114 A.L. 

R. 396. 

99. Ky.—Jackson's Heirs v. Willson, 
10 S.W.2d 816, 226 Ky. 211 . 

S.C.—Blake v. City of Spartanburg, 
194 S.E. 124, 186 S.C. 398, 114 A. 
L..R. 396. 

44 C.J. p 840 note 19. 

97. Ky.—Lexington v. Bowman, 84 

S. W. 33 61, 119 Ky. 840, 27 Ky.L. 
286, 86 S.W. 1191, 27 Ky.L. 651. 

98. Mo.—^Koch V. Shepherd, App., 
193 S.W. 601. 

Demand of payment in general see 
supra S 1688. 

scatters held not conditions xuraca- 
dent 

(1) In general.—^Rouse v. Teeter, 
Ark., 216 S.W.2d 869. 

(2) An action to foreclose lien of 
paving assessments which had not 
been oxLinguJshed by resalo tax 
deeds was not an action attacking 
the valiaity of the deeds, and, there¬ 
fore, statutes requiring deposit of 
amount of taxes os prerequisite to 
bringing suit were inapplicnblc.— 
Town of Marshall ex rcl. Versluis v 
Carey, D.C.Okl., 42 P.Supp. 630. 

99. Cal.—^People v. Reay, 62 Cal 
423. 

44 C.J. P 840 note 25. 
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(1) Under statutory amendment, 
the giving of notice of a default in 
payment of installments of assess¬ 
ments against property beneficially 
afCected by a sewer Improvement in 
a city IS no longer a "condition pre¬ 
cedent" to right of a bondholder to 
enforce payment of assessments.— 
Ingram's Estate v. Gilmore, 38 N.E 
2d 860, 110 Ind.App. 298. 

(2) Where at time bonds were is¬ 
sued statute provided for fifteen 
days’ notice before institution of suit 
by bondholders to collect assess¬ 
ments, If right thereby granted of 
additional time within which to make 
payment without interest, and attor¬ 
ney’s fees, were substantial rights of 
which an owner could not be de¬ 
prived, they were not stricken down 
by statutory amendment which abro¬ 
gated notice requirement, since they 
would alfeot, not the right of bond¬ 
holders to recover, but only the 
amount which might he recovered.— 
Hastings v. Gault, 25 N.E.2d 232, 216 
Ind. 316. 

(3) Prior to the statutory amend¬ 
ment, tbs giving of notice was a con¬ 
dition precedent to suit.—Ross v. 
Van Natta, 74 N.E. 10, 164 Ind. 657 
—Schaefer v. Hines, 102 N.E. 838, 66 
Ind App. 17. 


1. Mo.—^Koch V, Shepherd, App., 19;: 
S.W. SOL 
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Under some statutes, however, the giving of notice 
prior to suit is not a condition precedent thereto,^ 
and a statute providing that notice of the beginning 
of the suit shall be given within a certain time 
thereafter does not make the subsequent notice a 
condition to the right to maintain the suit^ Also, 
the giving of notice of the assessment proceedings 
provided for by an ordinance is not always a pre¬ 
requisite to the bringing of a foreclosure of suit,^ 
and a statute providing for notice by publication of 
the due date of an installment of a paving assess¬ 
ment has been held not to affect a proceeding to 
collect the assessment^ 

A city seeking to enforce an assessment in equity 
may be required to do equity by first prorating 
among property owners funds received by it from 
the county in part payment of the improvement,® 
and the holder of an assessment lien foreclosing it 
in equity as against the purchaser of the property 
at a prior tax sale must offer to do equity by satis¬ 
fying the paramount lien the purchaser has re¬ 
moved and acquired by such removal.^ When the 
proceeding is under a specific statute, conditions im¬ 
posed with respect to proceedings under other stat¬ 
utes need not be complied with.® The passage of 
an ordinance for the acceptance of the contractor’s 
work has been held unnecessary to permit the main¬ 
tenance of a suit to enforce an assessment lien on 


abutting property.® 

§ 1612. Defenses 

a. In general 

b. Jurisdictional defects 

c. Fraud and collusion 

d. Defects and irregularities 

e. Other particular defenses 

a. In General 

Generally, the property owner cannot urge, In defense 
to an action to enforce an assessment, matters of objec¬ 
tion which were available to him prior to the confirma¬ 
tion of the assessment, or by way of appeal from such 
confirmation; nor can the defendant urge objections to 
defects by which he has not been prejudiced. 

As a general rule, the property owner cannot 
urge, in defense to an action to enforce an assess¬ 
ment, matters of objection which were available to 
him prior to the confirmation of the assessment,^® 
or by way of appeal from such confirmation,!! or 
by other proceedings for the review of the assess¬ 
ment;!® nor can defendant urge objections to de¬ 
fects by which he has not been prejudiced.!® Un¬ 
der the rule that defenses cannot be urged which 
should have been taken by way of objection to the 
confirmation of the assessment or on appeal there¬ 
from, it is held that the property owner cannot as¬ 
sert that his property has not been benefited,!® that 


2. Fla.—^McCann v. City of St. Pe¬ 
tersburg:, 199 So. 264, 145 Fla. 168. 
Failure to file Us pamdens was held 

not to prevent enforcement of street 
improvement lien against heirs of 
one purchasing abutting property be¬ 
fore commencement of action.—Jack¬ 
son's Heirs v. Willson, 10 S.W.2d 816, 
22>6 Ky. 211. 

3. Mo.—^Bambiick Bros. Constr. Co. 

V. Semple Place Realty Co., 193 S. 

W. 548, 270 Mo. 450. 

44 C.J. p 840 note 28. 

4. Cal.—City Const. Co. v. Kenny, 
256 P. 601, 88 CaLApp. 240. 

5. Okl.—^Berry v. City of Wewoka 
ez rel. North, 106 P.2d 1066, 188 
Okl. 88, followed in Bradley v. City 
of Wewoka ex reL North, 106 P.8d 
1069, 188 Okl. 41. 

& Miss.—City of Laurel v. Fox, 122 
So. 484, 164 Mlsa 756, modified on 
other grounds on suggestion of er¬ 
ror 124 So. 73, 154 Miss. 765. 

7. Ala.—Downing v. City of Rus¬ 
sellville, 8 So.2d 34, 241 Ala. 494. 

8 . Ind.—^Bozarth v. McGilllcuddy, 47 
N.F. 397, 48 N.B. 1042. 19 lnd.APP. 

i26. 

44 C.J. p 840 note 27. 

9. Ky.—City of Morehead v. Blair, 
47 S.W.2d 741. 248 Ky. 84. 

Uk Tex.—Uvalde Rodk Asphalt Co. 


I V. Conroy, Clv.App., 71 S.W.2d 815, 
error refused. 

44 C.J. p 840 note 30. 

Estoppel to assert defects and objec¬ 
tions in general see supra 85 1462- 
1470. 

Validity of oontxaat 
A paving assessment lien suit could 
not be defended on ground that pav¬ 
ing contract and certificate Issued 
thereunder were void because city 
comptroller had not Joined In con¬ 
tract as required by city charter 
and had not certified that all funds 
necessary were available for carry¬ 
ing out contract, since objection to 
validity of paving contract must be 
made before paving Is laid —^Lof- 
stedt V. Gulf Paving Co., Civ.App., 
185 S.W.2d 203, affirmed 188 S.W.2d 
156, 144 Tex. 17. 

11. Cal.—Petaluma Paving Co. v. 
Slngley, 69 P. 426, 136 Cal. 616. 

44 C.J. p 841 note 81. 

12. N.Y.—Glens Falls v. McMullen, 
116 N.Y.S. 49, 62 Misc. 134. 

13. Cal.—Gustlne City v. Sllvelra, 
164 P.2d 474, 67 CaLAPP.2d 408. 

44 C.J. p 841 note 33. 

Guaranty 

Contract that company should so 
construct Improvements and use such 
material that street would remain In 
good condition for five years was 
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merely a guaranty, and not a contract 
to repair highways, and did not In¬ 
validate paving contract so as to 
preclude collection of assessment 
against property owner.—^Farley v. 
Uvalde Paving Co., Tex.Civ.App., 74 
S.W.2d 1288. 

CoUeotion from town 
In suit against property owner to 
collect paving assessment, fact that 
one tenth of cost had been, or was 
Intended to be, collected from town, 
was held no defense to property own¬ 
er.—^EYu'ley v. Uvalde Paving Co., su¬ 
pra. 

14. Kan.—Wyandotte County v. 

Haskell, 164 P. 1029, 97 304. 

44 C.J. p 841 note 36. 

Election of remedy 
It has been held, however, that 
where neither city charter nor any 
statute expressly provided a specific 
remedy to which owner of assessed 
property would be restricted, wheth¬ 
er owner, on question of special bene¬ 
fits resulting from proposed Improve¬ 
ment, should pursue remedy by cer¬ 
tiorari from finding of city council 
that special benefits did attach or 
remedy by Injunction to prevent en¬ 
forcement of assessment as being 
void was matter of election, hence, 
failure of owner to exercise remedy 
of certiorari did not ''estop" owner 
from urging invalidity of assessment 
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the improvement constructed was not necessary, 
or that the assiessment has not been properly appor¬ 
tioned.^® In the absence of waiver or laches, how¬ 
ever, defendant may plead substantial and fatal er¬ 
rors of judgment by the city in the apportionment 
of benefits as a defense to a suit to foreclose as¬ 
sessment liens,and a property owner is not es¬ 
topped by failure to object to the contract at the 
time it was awarded from subsequently denying lia¬ 
bility for an assessment on the ground that the con¬ 
tract was not carried out as agreed and that he re¬ 
ceived no benefit from the improvement because 
of failure to carry out the contract.^® 

Where the property owner is given by ordinance 
a right to question the necessity and benefit of the 
improvement before the city commission naming it 
and, when overruled, to appeal to the court, he has 
a right to rely on such objections in any action to 
enforce the assessment brought against him pend¬ 
ing the appeal.!® In some jurisdictions, by statute, 
a landowner may contest the amount of his assess¬ 
ment on the question of special benefits in an action 
to enforce it, provided he has not signed a waiver 
or exercised or claimed the option to pay in install¬ 
ments.®® Defenses which might have been urged 
by a grantor of land subject to an assessment lien 
arc not available to a grantee who has assumed pay¬ 
ment of the assessment as part of the purchase 
price,®! and defenses which might have been urged 


by a grantor against the holder of an improvement 
bond are not available to the latter, as grantee, after 
he has assigned the bond to another by false repre¬ 
sentations and bought in the land.®® 

b. Jurisdictional Defects 

Ordinarily the property owner le not at any time de¬ 
barred from asserting Jurisdictional defects In an assess¬ 
ment In a proceeding to enforce the assessment against 
the land. 

The general rule is that the property owner is not 
at any time debarred from asserting jurisdictional 
defects in an assessment in a proceeding to enforce 
the assessment against the land,®® as, for example, 
that the city was without power,®* that the assess¬ 
ment was made in a manner not authorized by stat¬ 
ute,®® that the work was done without a contract®® 
or under a void contract,®^ that the contract had 
been let in violation of the terms of the statute re¬ 
quiring competitive bidding,®® that the completed 
improvement was in excess of that authorized,®® 
or other matters rendering the assessment wholly 
void.®® However, by statute in some jurisdictions, 
objections to the validity of the contract for im¬ 
provement cannot be questioned except in injunc¬ 
tion proceedings.®! It has been held that the own¬ 
ers of property located in another county, whose 
property has been benefited with their knowledge 
and acquiescence by an improvement constructed by 
a municipality exercising, without objection, juris- 


nn & defense to suit to enforce as- 
nnnsment lion.—Storllngr Nat. Bank & 
Trust Co. of New York v. Charleston 
TriinHll Co., 27 S.B.2d 25C, 126 W.Va. 
42, certiorari denied Charleston 
Transit Co. v. StcrllnR* Nat. Bank & 
Trust Cl), of New York, 64 S.Ct. 619, 
.721 tr.S. 777, 88 L:Ed. 1071. 

15. Tnd.—Crnwford.svillo Music ITall 
Ass’n V. Clements, App., 38 N.E. 
226. 

44 C.J. p 841 note 36. 

16. Cal.—-McGinn v. Von Ness, 181 
P. 70. 183 P. 060, 40 Cal.App. 600. 

44 C.J. P 841 note 37. 

17- 2G»i.—Atlantic Coast Line B. Co. 

V. City of Winter Haven, 161 So. 
321, 314 Flo. XXV. 

XSstoppel not shown 

Where railroad promptly protested 
nfpainst application of front-foot rule 
to its properly itnd advised city that 
It would resist pavlnir assessmonta, 
rnllroHd was not KUllty of laches or 
<^stopp(«d from allaokinff aasossments 
in suit to foreclose liens.—Atlantic 
C<'ast IJne K. Co. v. City of Winter 
Tiaven, supra. 

Damages caused by Improvement 

In municipality's suit to foreelosc 
special assessment liens, answer set- 
tlnpf up defense that part of improve- 
tnunts caused water to accumulate 


and stand on defendant's lands and 
detracted from lands' value and that 
large part of improvement was for 
extra width paving which was worth¬ 
less and of no value to defendant or 
his promises, if proved, cons Lltutod 
a complete defense to the assessment 
complained of.—Stockman v. City of 
Trenton, 181 So. 388, 182 Fla. 406. 
Aoceptnuoo of work 
In suit to recover for street im¬ 
provement, against railroad, railroad 
was held not precluded by rule that, 
In absence of fraud or collusion be¬ 
tween city council and contractors, 
ncceplancc of work by council is con¬ 
clusive on property owners to com¬ 
plain of council's failure to apportion 
among lot owners, whose properly 
fronted on street, expense of im¬ 
provement in ratio of front feet of 
their respective lots.—^Louisville & N. 
It. Co. y. Oarrord, 72 S.W.2d 1024, 
266 Ky. 1.27. 

la Tex,—^Harwell v. Jordan Const 
Co., C1V.APP., 4 S.W.3d 080. 

19. Tex.—^Rudolph S. Blomo Co. v. 
Herd, Civ.App., 185 S.W. 63. 

20 . Ind.—Marlon Bond Go. v. John¬ 
son. 64 N.E. 626, 20 Ind.App. 394. 

21. Ohio.—Herman v. Columbus, 3 
Ohio N.P.,N.S., 216. 
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22 , Ind.—^National Exch. Bank v. 
Smith, 114 N.E. 881, 63 Ind.App. 
574. 

23. Cal.—City Securities Co. v. Har¬ 
vey, 169 P. 380, 176 Cal. 682. 

44 C.J. p 841 note 41. 

2 A Mo.—Ohilllcothe v. Henry, 118 
S.W. 486, 136 Mo.App. 468. 

44 C.J. p 841 note 42. 

25. Cal.—City Securities Co. v. Har¬ 
vey, 169 P. 380. 176 Cal. 682—Pa¬ 
cific Pav. Co. v. Verso, 107 P. 690, 
1 j 2 Cal.App. 862. 

26. Cal.—Schmidt v. Yoakum, 178 
P. 818. 39 Cal.App. 790—Schmidt v. 
Santa Monica Commercial Co., 178 
P. 316, 39 Cal'.App. 9^5. 

27. Mo.—Pllnn v. Gillen, 10 S.W.2d 
923, 320 Mo. 1047. 

28. Mo.—^Maryville ▼. Llppman, 122 
S.W. 47. 161 Mo.App. 447. 

29. Ky.—Redd v. Walker, 8 Kj.Op. 
335. 

44 C.J. p 841 note 46. 

30. La.—State ex rel. Wheleas Div. 
Co. V. City of Shreveport, App., 
142 So. 041. 

44 C.J. p 842 note 47. 

31. Ind.—Webster v. Independent 
Constr. Go., 139 NJB. 150, 80 Ind. 
App. 499. 
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diction over abutting property under the belief that 
the property was within its jurisdiction, will not be 
permitted to resist enforcement of the improve¬ 
ment liens because the annexation proceedings, by 
which the property benefited was ostensibly brought 
under the city’s jurisdiction, was subsequently 
judged ineffective.®* 

In urging a jurisdictional question, the record of 
the council showing the performance of jurisdic¬ 
tional conditions may be disputed where it has not 
been made conclusive by statute.®® An alleged il¬ 
legality in the incorporation of the city,®* or infor¬ 
mality in the election of its oflficers,®® or forfeiture 
of their right to hold office,®® is not a defense. 

Suit against city. In a suit by a bondholder 
against a city treasurer, seeking to compel defend¬ 
ant to advertise and sell property on which the 
bonds are alleged to be a lien for assessments, the 
city may set up the invalidity of the assessment as 
a defense,®7 and, where the assessment is void on 
its face, the availability of such defense to the city 
is not affected by the fact that the landowner had 
not previously appealed from the assessment to the 
city council.®® In an action by bondholders against 
the city and property owners to enforce assessment 
liens, city ordinances purporting to repeal assess¬ 
ment ordinances by changing the city records to 
show that no quorum was present are not available 
as a defense, since the city is estopped to deny the 
validity of the assessment ordinances.®® 

I 

e. Fraud and CoUuslon 

The defendant In a proceeding to enforce an aaaese- 
ment against land may assert In defense fraud or collu¬ 
sion In the passage of the ordinance for the Improvement 
or In the making of the contract for the Improvement. 


The general rule precluding the assertion of de¬ 
fects and irregularities antecedent to the confirma¬ 
tion of the assessment in a proceeding to enforce 
the assessment against land, as discussed supra sub¬ 
division a of this section, does not apply to preclude 
the assertion of fraud or collusion in the passage of 
the ordinance for the improvement,*® or in the mak¬ 
ing of the contract for the improvement.*^ Fraud 
in the doing of the work which may be availed of 
by appeal to the municipal council cannot, in the 
absence of fraud on the part of the council or of 
its members in the hearing of such appeal, be availed 
of as a defense to an action on the assessment.*® 
Fraud in laying out an improvement district is no 
defense, unless it is known to the contractor who 
does the work.*® A fraudulent agreement between 
the contractor and the owners of other property af¬ 
fected by the improvement cannot be availed of.** 

d. Defects and Irregularities 

Generally, the enforcement of an assessment cannot 
be defended against because of defects and Irregularities 
which do not go to the Jurisdiction of the city to make 
the assessment. 

In general, the enforcement of an assessment can¬ 
not be defended against because of defects and ir¬ 
regularities which do not go to the jurisdiction of 
the city to make the assessment,*® as, for example, 
defects in the bond furnished by the contractor;*® 
incorrect estimates of the cost of the work;*^ ir¬ 
regularities in the delegation by the council to sub¬ 
ordinate officers or boards of matters connected 
with the work ;*® or irregularities in the assessment 
not affecting its validity.*® So, also, such a proceed¬ 
ing may not be defended on the ground of failure 
to allow for damages to defendant’s property caused 
by the making of the improvement;®® delay in com¬ 


as. Ky.—^Hedger v. Elnsella, 144 S. 
W.2d 515. 284 Ey. 803. 

33. Mo.—^Barber Asphalt Pav. Co. v. 
O'Brien. 107 S.W. 25. 128 Mo.App. 
267, >282. 

44 C.J. p 842 note 49. 

34. Ind.—^Willard v. Albertson. 68 
N.E. 1077, 64 N.B. 408. 28 lnd.App. 
164. 

35. Ind^Daly v. Gubblns, 82 N.E. 
669. 170 Ind. 106. 

861. Ey.—^Ball v. George M. Eady Co., 
237 S.W. 670, 198 Ey. 813. 

37. CcJ.—Schaffer v. Sxxilth, 147 P. 
976. 169 Cal. 764. 

ia. Cal.—Schaffer y. Smith, supra. 

19. U.S.—^Brown-Crummer Inv. Co. 
of Wichita, Ean.. v. City of Elor- 
sla. Ala.. D.C.Ala.. 66 F.2d 238. 

40l MQ^HIemaa y. Ring, 86 Mo.App. 
281. 


41. Iowa.—Swan v. Indlanola, 121 S. 
W. 647, 142 Iowa 731. 

Ohio.—Cincinnati v. Kemper, 9 Ohio 
Dee., Reprint, 742, 17 Cinc.L.Bul. 
116. 

44 C.J. p 842 note 66. 

42. Cal.—^Rogers Bros. Co. v. Beck, 
184 P. 615, 43 CaLApp. 110. 

44 C.J. p 842 note 56. 

43. Mo.—Mullins v. Mt. St. Mary's 
Cemetery Ass'n, 168 S.W. 685, 269 
Mo. 142. 

4A. Cal.—^Hlmmelmann y. Hoadley, 
44 Cal. 618. 

45l Ind.—Varble v. O'Neil, 87 N.B.2d 
276, 110 Ind.App. 164. 

W.Va.—City of Moundsvllle y. Brown, 
84 S.E.2d 821, 127 W.Va. 602. 

44 C.J. p 842 note 59. 

Deslgnatloa of street 
Where resolution of board of al¬ 
dermen provided for improvement of 
"Grand Avenue from the North line 
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of Walnut Street to the North line 
of Chestnut Street," liability on spe¬ 
cial tax bill for improvement could 
not be avoided on ground that street 
was not ’ at point at which defend- 
emt's property , abuts on Improve¬ 
ment named Grand Avenue, where 
defendant did not contend that her 
property did not abut on part of 
street that had been Improved.—City 
of Houston, ex reL and to Use of 
Lee, V. Kelly, MoJLpp., 105 S.W.2d 
58. 

46. Cal.—^Ranaome-Cruxnmey Co. v. 

Bennett. 171 P. 304. 177 Cal. 560. 

47- Wash.—ChehallB v. Cory, 102 P. 

1027, 104 P. 768, 64 Wash. 190. 

4a Ky.—Noland v. Mildenberger, 97 
S.W. 24, 123 Ky. 660, i29 Ky.L. 1179. 
4a Cal.—Beckett v. Morse, 87 P. 

408, 4 Gal.App. 228. 

5a Ind.—Thompson v. Mitchell, 100 
N.E. 20, 64 Ind.App. 268. 
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pleting the improvement or change of plan^^ or 
substitution of contractors in the execution of the 
work.ss Incomplete®^ or defective®® performance of 
the contract is not a proper defense where the work 
has been accepted by the city, or where the com¬ 
pleted work is not essentially different from that 
contracted for,®® and there is no evidence of fraud, 
as discussed supra subdivision c of this section, 
or mistake,®^ although in some jurisdictions, under 
specific statutory provisions, defective performance 
may be shown in reduction of the amount recover¬ 
able on a tax bill.®® 

It has been held that irregularities in the regis¬ 
tration of a foreign corporation contracting to do 
the work do not constitute a defense to a suit to 
enforce the assessment,®® but it has also been held 
that the property owner may defend against en¬ 
forcement of a paving certificate on the ground that 
the contractor's right to do business had been for¬ 
feited for nonpayment of a franchise tax.®® By ex¬ 
press provisions of the statutes in some jurisdictions 
proceedings to enforce the lien and recovery will be 
permitted to the extent of the proper proportion of 
the value of the work or material which would be 
chargeable against the premises, notwithstanding 
any informalities, irregularities, or defects in any 
of the proceedings.®! 


e. Other Particular Defenses 

In a proceeding to enforce an assessment against 
land, It may be urged In defense that no assessment was 
made, that there was a mistake or error In the amount 
of the bill, or that the assessment was paid. 

In a proceeding to enforce an assessment against 
land, a denial that an assessment was made is a 
good defense.®® A mistake or error in the amount 
of the bill may, under some statutes, be urged as a 
defense.®® Also, payment of the assessment is a 
defense ;®4 but the contractor's rejection of the 
property owner's tender of the amount of the assess¬ 
ment proportionate to his ownership of the property 
against which the assessment was made does not 
preclude a judgment therefor in a subsequent suit 
against all the owners to enforce the assessment®® 
Payment is a defense to an action by the holder of 
an improvement bond only where the assessment 
against the land has been paid in full®® and to the 
person entitled to receive it.®^ The allowance of a 
discount is a defense pro tanto, if made after the 
work is done, and not in pursuance of a previous un¬ 
derstanding that might have unduly influenced those 
interested in the work.®® Even where the charter 
or statute prohibits the allowance of rebates by con¬ 
tractors, a remission of an amount in settlement 
may be set up as a defense pro tanto.®® 


Ky.—^Louisville Steam Forge Co. v. 
Mehler, 64 S.W. 396, 663, 112 Ky. 
438, 23 Ky.L. 1335. 

51. Tex.—^Lofstedt V. Gulf Paving 
Co., 188 S.W.2d 155, 144 Tex 17. 

41 C.J. p 842 note 66. 

52. Ky.—Bayes v. Pointsvllle, 179 
S.W. 623, 166 Ky. 679, L.R.A.1916B 
1027. 

Mo.—Commerce Trust Co. v. Keck, 
223 S.W. 1057, i283 Mo. 209. 

53. Ky.—Noll v. Power, 107 S.W. 

694, 82 Ky.L. 962—Gibson v. 

O'Brion, 6 S.W. 28, 9 Ky.L. 639, 

Agency 

Abutting owners cannot complain 
that council corrected records to 
show successful bidder for work was 
agent of smother, where their rights 
were not afCocted.—Janutola & Com- 
adori ConsL Go. v. Taulbee, 16 S.W. 
2d 1026, 229 Ky. 213. 

64. Ky.—^Mtddlosborough Town, etc., 
Co. v. Knoll, 65 S.W. 205. 21 Ky. 
L. 1399. 

Tex.—Lofstedt V. Gulf Paving Co., 
Olv.App., 186 S.w.2d 203, affirmed 
188 S.W.2d 165, 144 Tex 17. 

55. Tnd,—^Dawson v Hipsklnd, 89 N. 
F. 863, 173 IndL 216. 

44 C.J. p 84.2 note 70. 

56. W.Va,—^Wemlnger v. Stephen¬ 
son. 95 S.F. 1035, 82 W.Va. 367, 374. 

44 C.J. p 842 note 71. 


Sidewalk 

Fact that sidewalk left space be¬ 
tween it and adjoining lot and cut 
few Inches off street was held not 
available defenses in contractor's ac¬ 
tion to enforce assessment lien.— 
Wilson V. Blanton, 11 S.W.2d 127, 
226 Ky. 618. 

57- Ky.—Petter v. Allen, 64 S.W. 

174, 21 Ky.L. 1122. 

44 C.J. p 842 note 73. 

58. Mo.—Creamer v. Bates, 49 Mo. 
623—^Hill-O’Mrara Conatr, Co. v. 
Hutchinson, 73 5.W. 318. 100 Mo. 
App. 394. 

59. Peu—Allentown v. Ackerman, 87 
Pa.Super. 363. 

ea Tex—Real Estate-Land Title & 
Trust Co. V. Dlldy, Civ.App.. 93 
S.W.2d 318, error refused. 

61. Wash.—Chehalis v. Cory, 102 P. 

1027, 104 P. 768, 64 Wash. 190. 

44 ax p 843 note 76. 

63. Cal.—San lE^Vancisco v. Eaton, 46 
Cal. 100. 

63. Mo.—^Kansas City First Nat. 
Bank v. Nelson, 64 Mo. 418. 

64L Kan.—Granite Bituminous Pav¬ 
ing Co. V. Tinker. 73 F.2d 1050, 146 
Kan, 877. 

44 C.J. p 848 note 80. 

Payment to county 

In action by contractor to fore¬ 
close special tax bill liens on lots, | 
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which had been bought in by county, 
court properly entered judgment for 
taxpayers, where findings showed 
that taxes were paid by taxpayers to 
county prior to bringing of action 
and that contractor collected pay¬ 
ments made^—Granite Bituminous 
Paving Co. V. Tinker, supra. 

Action by bondhdiaer 
The satisfaction of Judgment, in 
action by city to collect street as¬ 
sessments, would be ample protec¬ 
tion to property owners in any ac¬ 
tion that might subsequently be filed 
against them by holder of street im¬ 
provement bonds for which assess¬ 
ments were levied, notwithstanding, 
by statute, bonds were negotiable 
and holder thereof was entitled to 
foreclose lien of assessment.—City of 
Middlesboro v. Terrell, 187 ^.W.2d 
341, 282 Ky. 13. 

65. Tex.—^Uvalde Const. Co. v. Law¬ 
rence, Civ.App., 93 S.W.2d 218, er¬ 
ror dismissed. 

66 . Ind.—^National Exch. Bank v. 
Smith, 114 N.E. 881, 63 IndApp. 
674. 

67. Ind.—^National Exoh. Bank v. 
Smith, supra. 

ea La.—^Barber Asphalt Pav. Go. v. 
King, 68 So. 578, 130 La. 788. 

69. La.—^In re Ayers Asphalt Pav. 
Co., 43 So. 262, 118 La^ 640. 
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Delay of plaintiff in pursuing his remedy is not^ 
however, a defense,^® especially where the improve¬ 
ment was made on defendant’s petition, no objection 
had been made to the work, and benefits had been 
received therefrom.*^! It has also been held that it 
is not a proper defense that notice of the improve¬ 
ment lien was not recorded,that the officers and 
council of the city improperly compromised other 
taxes for certain years,^8 that the property owner’s 
acceptance of the ten-year plan of payment of the 
assessment was orally conditioned on a reduction 
of the cost of the assessment,^* that the city took 
defendant’s property without compensation in mak¬ 
ing the improvement,^® or that the collection of the 
delinquent assessment would give the municipality 
a sum greater than necessary to discharge the ob¬ 
ligations of the district.^® Want of title to the 
premises is not a defense where defendant claims 
an interest therein, and under the statute a claim of 
title is sufficient to authorize making a person a de- 
fendant.77 Also, the holder of record legal title 
may not urge as a defense the fact that he was not 
the sole owner where the judgment would not be 
binding on the holder of the equity in the premises 
who was not made a party.^® 

A void sale in proceedings to enforce an assess¬ 
ment is not a bar to a second proceeding to fore¬ 
close the lien of the assessment,but, where the 
sale is held to effect an extinguishment of the lien, 
it is a defense in the second proceeding.®® The neg¬ 
lect of the city to enforce the obligation of a street 
railroad to pave the portion of the street occupied 


by its tracks cannot be urged against a contractor 
seeking to recover for paving the sides of the 
street.®! It is no defense to enforcement of an as¬ 
sessment lien that the city should apply to the ex¬ 
tinguishment of the lien assessment the amount paid 
by the state toward the cost of the improvements 
made on the street on which defendant’s property 
abuts, since the state aid is paid to the district for 
the benefit of the entire district and not for the 
exclusive benefit of property owners whose land 
abuts on the state highway.®® A statute waiving 
penalties, interest, and costs accrued on unpaid ad 
valorem taxes levied on homesteads may not be 
urged in defense to a suit to foreclose the lien of 
paving assessments where such statute does not ap¬ 
ply to improvement assessments.®® 

§ 1613. Set-Off or Counterclaim 

a. In general 

b. Taking of individual improvements 

c. Damages caused by construction of 

improvements 

a. In General 

It It generally the rule that the defendant In an ac¬ 
tion to enforce a special astetsment may not set up a 
counterclaim or cross complaint against the city or con¬ 
tractor, or claim a set-off. 

In the absence of a statute authorizing it, it is 
generally the rule that defendant in an action to en¬ 
force a special assessment may not set up a counter¬ 
claim or cross complaint against the city or con¬ 
tractor, or claim a set-off.®* However, a penalty 


70. Mo.—^Parker-Washlngton Co. v. 
Cecil, 230 S.W. 1100, 208 Mo.App. 
496, 501. 

71. Mo.—^Parker-Waalilngton Co. v. 
Cecil, supra. 

44 C.J. p 843 note 86. 

75. Ky. —Jackson's Heirs ▼. Willson, 
10 S.W.2d 816, 226 Ky. 211. 

73. Pla.—^Alkens v. City of Rock- 
ledge. 18i2 Sa 235, 132 Fla. 874. 

7-fc Ky.—Lilly v. City of Irvine, 26 
S.W.2d 666. 283 Ky. 628. 

76. Ky.—Hicks v. City of Ashland, 
71 S.W.2d 983. 254 Ky. 897. 

76- Ark.—White v. Board of Com'rs 
of Street Imp. Dlst. No. 2, 169 S.W. 
|2d 862, 205 Ark. 480—Ingram v. 
Board of Com'rs of Street Improve¬ 
ment Dist. No. 6. 128 6.W.2d 1(^74, 
197 Ark. 404. 

77. Mo.— Kaith. v. Bingham, 18 S.W. 
688, 100 Mo. 300. 

44 0,J. p 843 note 86. 

Y8. Tex^—^Realty Trust Co. v. Crad¬ 
dock, 112 S.W.2d 440, 131 Tex. 88, 
foUowedi In L. B. Whitham 4b Co. 


V. Craddock, 118 S.W.2d 444, 131 
Tex. 97. 

78. N.T.—New York v. Colgate, 12 
N.T. 140. 

SOL Ky.—Klrwin v. Nevln, 64 S.W. 

647, 111 Ky. 682, 28 Ky.L. 847. 

8L Miss.—Jackson v. Buckley, 85 
So. 122, 123 Miss. 56. 

Mo.—Stlfel V. MacManus, 74 Mo.App. 
668 . 

Ark.—White v. Board of Com’rs 
of Street Imp. Dist. No. 2, 169 S. 

W. 2d 862, 205 Ark. 480. 

63. U.S.—Town of Marshall ex reL 
Versluis v. Carey, D.C.Okl., 42 F. 
Supp. 630. 

84. Fla.—^Aikens v. City of Rock- 
ledge, 182 So. 235. 182 Fla, 874. 
Iowa.—^Ashman v. City of Des 
Moines, 228 N.W. 316, (209 Iowa 
1247, modified on other grounds 229 
N.W. 907, 209 Iowa 1247. 

44 C.J. p 843 note 91. 

Past-due hond 

Landowners did not create any 
equity In their behalf by purchasing 
at a discount a past-due bond of 
town for the purpose of treating such 
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I bond as an offset or counterclaim to- 
paving assessment, and, hence, such 
bond should not be considered In at¬ 
tempting to work out alleged equi¬ 
ties in action to foreclose assessment 
lien.—Town of Zebulon v. Dawson^ 
6 S.E.2d 635, 216 N.C. 620. 

TaUng of prope r ty 

(1) In city's proceeding to on- 
force street Improvement lien, abut¬ 
ting owners could not essert as coun¬ 
terclaim that city took owners' prop¬ 
erty without compensation in mak¬ 
ing Improvement. 

Ky.—^Hlcka v. City of Ashland, 71 & 

W.2d 988. 254 Ky. 897. 

Tenn.—Southern Ry. Co. v. City of 

Bllzabethton, 10 Tenn.App. 119. 

(2) Property owners could not 
maintain cross petitions against a 
city for damages or compensation 
for the taking of their property in a 
suit by contractors, against city 
and property owners, to enforce liens 
on property for sidewalk improve¬ 
ments.—^Forester v. Coombs Land 
Co.. 126 S.W.2d 433, 277 Ky. 279— 
Fischer v. James A. Diskln Co., 67 
S.W.2d 638, 247 Ky. 694. 
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exacted of the property owner under protest and 
not authorized by the statute may be set off against 
the assessment in a suit by the city as assignee of 
paving certificates to foreclose the lien for the 
amounts due thercunder.86 Where fraud is alleged 
as a ground for the setting aside of the city’s ac¬ 
ceptance of the improvement, adoption of the as¬ 
sessment roll, and the recovery of damages, the 
cross complaint may be allowed,®® but not where 
the facts constituting the fraud are not set out in 
the pleading.®^ 

b. Taking of Individual Improvements 

Under a statute so providing, a landowner against 
whom suit Is brought for the enforcement of an assess¬ 
ment may set off the value of materials or Individual 
Improvements belonging to him and used by the city In 
making a general Improvement. 

Under a statute so providing, a landowner against 
whom suit is brought to enforce the lien of a spe¬ 
cial assessment may set off the value of materials 
or individual improvements belonging to him and 
used by the city in making a general improvement.®® 
This right can be exercised only in compliance with 
Ihe statutory requirements®® with respect to a de¬ 
mand by him that he be granted a set-off,®® and the 
grant to him of a certificate showing the amount of 
set-off allowed.®! The claim or cross complaint ma> 
be brought at any time before the payment of the 
final installment,®® the statutory limit of time with¬ 
in which an assessment may be attacked having no 
application thereto;®® and it may be set up against 
any installment of the assessment.®^ However, a 
general improvement paid for by the inhabitants of 
an improvement district cannot be made the basis 
of a set-off against an assessment made for the ex¬ 
tension of the improvement after the district had 
been made a part of a larger improvement district.®® 


A property owner has been held not entitled to cred¬ 
it as against a sewer assessment for the value of a 
private sewer line which was no part of the line for 
which he was being assessed.®® 

c. Damages Caused by Construction of Improve¬ 
ments 

Ab a general rule, damages for Injury to property 
against which an assessment Is levied may not be set up 
as a counterclaim In an action to enforce the assessment. 

As a general rule, damages for injury to property 
against which an assessment is levied may not be 
set up as a counterclaim in an action to enforce the 
assessment.®^ It has been held, however, that, 
where such a counterclaim is made and the city does 
not reply or demur, the landowner is entitled to 
judgment by default.®® Some decisions hold that a 
property owner suffering loss as a direct result of 
the contractor’s unreasonable delay in completing 
the work may offset or credit such loss against the 
debt evidenced by the certificate,®® and that a prop¬ 
erty owner damaged by a change in street grade 
resulting from the improvement may cross petition 
for such damages in a suit to enforce an assessment 
for the improvement.! An award of damages and 
assessments of benefits cannot be offset, however, 
irrespective of ownership.® 

§ 1614. Jurisdiction and Venue 

Proceedings for the enforcement of an assessment 
against land may be brought In any court of competent 
Jurisdiction, and ordinarily jurisdiction to entertain the 
proceedings Is In the court designated by statute. 

Proceedings for the enforcement of an assessment 
against land may be brought in any court of compe¬ 
tent jurisdiction.® Jurisdiction to entertain the pro¬ 
ceedings usually is in the court designated by stat¬ 
ute,® but a court may exercise a jurisdiction over 


OOTinterolalm act anatalaea by evjU 
deuce 

Ky.—Louisville & NT. R. Co. v. Gar¬ 
rard, 72 S.W.2d 1024, S'SS Ky. 127. 

85. N.M.—City of Roswoll v. Levers, 
34 P.2d 866, 38 N.M. 419. 

86 . Ind.—Tucker v. Indiana Asphalt 
Pav. Co., 161 N.H. 683. 86 Ind.App. 
444—Gorman v. Johnson, 91 N.E. 
971, 46 Ind.App. 672. 

87. Ind.—^Dawson v. Hlpskind, 89 N. 
E. 863, 173 Ind. 216. 

88 . Ark.—Casey v. Trout, 170 S.W. 

75, 114 Ark. 369. 

89u Ark.—^Texarkana Tmpr. Dlst. No. 
6 V. Offenhauser, 105 G.W. 266, 84 
Ark. 257. 

80. Ark.—Casey v. Trout, 170 S-W. 

76, 114 Ark. 369. 

•44 CJ. p 844 note 98. 


91. Ark.—Casey v. Trout, euprcL 
44 C.J. p 844 note 99. 

90. Ark—CsLsey v. Trout, suprUw 
44 G.J. p 844 note 1. 

93. Ark.—Casey v. Trout, supra. 

44 C.J. P 844 note d. 

94L Ark.—Casey v. Trout, supra. 

95. Ark.—Texarkana Impr. Dist. No. 
5 V. Olfonhauser, 105 S.W. 265. 84 
Ark. 257. 

96. Ky.—^W. T. Conglcton Co. v. 
Turner, 77 S.W.2d 23, 256 Ky. 788. 

97. Cal.—^Duncan v. Ramish, 76 P. 
■661, 148 Cal. 686. 

44 C.J. p 844 note 6. 

Claim not <'egnaUy Uauldated” 

Claim for damages sustained by 
property owner resulting ffom 
change In grade In paving street 
was held not compensable after 
year’s prescription In suit by city 
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to recover paving assessment, since 

It was not “equally liquidated.”— 

City of Shreveport v. Curclo, LaApp., 

157 So. 617. 

98. Mo.—St. Louis T. Clemens, 36 
Mo. 467. 

99. Tox.—Gulf Paving Co. v. Lof- 
stedt, 188 S.W.2d 166, 144 Tex. 
17. 

1 . Tex.—^Power v. City of Brecken- 
ridge, Clv.App., 290 S.W. 872. 

8 . N.T.—Fox Film Corp. v. Hlrsoh- 
man, 136 N.E. 238, 234 N.T. 66— 
In re Ditmars Ave., eta, 129 N.E. 
920. 229 N.T. 589. 

3. Ala.—^Alabama Tract. Co. v. Sel¬ 
ma Trust, eta. Bank, 104 So. 517, 
1218 Ala. 269. 41 A.L.R. 872. 

4. Okl.—^Rowe v. Rowe, 62 P.2d 869, 
176 Okl. 271. 

44 C.J. p 844 note 10. 
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sudi cases by virtue of a grant of power under the 
constitution or a general statute.^ It has been held 
that either the state court or federal court may take 
jurisdiction of such an action, provided the other 
requisite jurisdictional matters are present.^ The 
jurisdiction, when dependent on the amount in con¬ 
troversy, is determined by the aggregate amount of 
the different tax bills contained in the separate 
counts of the petition.^ 

The venue of an action to enforce an assessment 
follows the rules relating to the venue of civil ac¬ 
tions generally.^ Where the action is regarded as 
quasi in rem, following the procedure in actions in 
personam, as discussed supra § 1608, it must be 
brought, under the statute applicable thereto, in the 
county where defendant resides, and not where the 
land is situated.^ Where no attempt was made to 
obtain jurisdiction in personam, equity has been held 
not without jurisdiction on the theory that the pro¬ 
ceedings were in personam and that the court lacked 
jurisdiction over nonresident partics.^O 

§ 1615. Parties 

a. Plaintiff 

b. Defendant 


Plaintiff 

Actions to enforce assessments against land are prop- 
ertly brought In the name of the city, where the statute 
so provides. A contractor given the right to enforce the 
assessment, or the owner of a tax blllr may bring an ac¬ 
tion In his own name. 

Actions to enforce assessments against land arc 
properly brought in the name of the city, where the 
statute so provides,or in the name of the people 
of the state by the state’s attorney.!* Where the 
statute designates the officer or person in whose 
name the suit must be brought, the action must be 
brought in his name,!® or in the name of the city to 
the use of the designated officer or committee,!^ but 
not in the name of the city to its own use.!® Where 
the contractor is given the right to enforce the as¬ 
sessment, as discussed supra § 1609, it is held under 
some statutes that the action must be in his name, 
and not that of the city,!® and that the city is not 
a necessary party ;!7 while under other statutes the 
action may be in the name of the city to the use of 
the contractor.!® 

An action to foreclose the assessment lien is prop¬ 
erly brought in the name of the holder of bonds se¬ 
cured by the lien, where such holder has a right of 


5. Oklrf—^Missouri, etc., Co. ▼. Tulsa, 
288 P. 462. 113 Okl. 21. 

OwiienMp of property 
In determinlngr question of Juris¬ 
diction of district court of county 
over subject matter of suit for fore¬ 
closure of paving liens, supreme 
court was not concerned with the 
Justiciable question of who in fact 
owned the property Involved but 
whether the district court liad the 
power to decide, although its decision 
might be right or wrong, that the 
liens should or should not be fore¬ 
closed and that the property Involved 
should or should not be sold to satis¬ 
fy the bonded indebtedness.—State 
ex rel. State Tax Commission v. Char 
ves. 101 P.2d 889, 44 K.M. 260. 
incidental power 

Where district court has power 
to decide that paving liens should or 
should not be foreclosed and that 
property involved should or should 
not be sold to satisfy bonded indebt¬ 
edness. the power to sell the property 
under foreclosure decree followed as 
an Incident thereto.—State ex rel. 
State Tax Commission v. Chavez, sn- 
pra. 

e. tr.S. —City of Orangeburg v. 
Southern Ry. Co., D.C.S.C., 45 F, 
Supp. 734, affirmed, GLCLA., 184 F. 
2d 890. 

flqnity Juisdlotlon 
Federal district court has equity 
Jurisdiction in suit by bondholders 
against city and landowners to en¬ 
force assessment liens transferred to 


bondholders as security for street 
improvement bonds.—Brown-Crum- 
mer Inv. Co. of Wirhlto, Kan., v. 
City of Florala, Ala., D.C.Ala., 65 F. 
2d 238. 

7. Mo.—^Hunt V. Hopkins, C6 Mo. 98. 

8 . Mo.—^Kirkwood v. Handlan, 168 
S.W. 846, 182 Mo.App. 626. 

9. Mo.—^Kirkwood v. Handlan, su¬ 
pra. 

10 . S.C.—^Town of Cheraw v. Turn- 
age, 191 S.E. 831. 184 S.C. 76. 

PnbUcatloa of sinnmous 

In suit to foreclose lien of im¬ 
provement assessments of municipal¬ 
ity against nonresidents, court is 
not without power to bar Interests 
of nonresidents and residents alike, 
where Jurisdiction of nonresidents’ 
interests is obtained in manner pro¬ 
vided by statute relating to publica¬ 
tion of summons.—^Town of Cheraw 
V. Tumage, supra. 

11 . Ohio.—Gest v. Cincinnati, 26 
Ohio St. 276. 

44 C-J. p 844 note 17. 

By whom enforcement is made sren- 
erally see supra S 1583. 

Right to sue for sale of land see 
supra S 1609. 

Beeetvex of delinquent special as¬ 
sessment certificates which city had 
redeemed with a refunding bond is¬ 
sue, under an agreement to apply the 
proceeds of the certificates to pay¬ 
ment of accrued interest, was author¬ 
ized to bring suit to foreclose the 
certificates in the name of the city 
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Since city had In effect pledged Itself 
to enforce the Hens of th; certifi¬ 
cates.—^Baynard v. City of St. Pe¬ 
tersburg, 178 So. 150, 130 Fla. 471. 
18. Ill.—People V. Sandvoss, 60 N.B. 
•2d 770, 320 Ill.App. 239. 

13. N.J.—^Bowyer v. Camden, 11 A. 
137, 60 N.J.Law 87. 

44 C.J. p 846 note 19. 

CommlsBloiLers 

Court did not ladk Jurisdiction to 
foreclose unpaid assessments duo 
municipal improvement district on 
cross complaint on ground that only 
one of district’s board of commis¬ 
sioners was seeking foreclosure, 
where it appeared from language of 
cross complaint that other commis¬ 
sioners become parties to the cause. 
—City of Bureka Springs v. Banks. 
174 S.W.2d 947, 206 Ark. 289. 

14. Mo.—California v. Klesling, 
App., 180 S.W. 659—Bevler v. Wat¬ 
son, 87 S.W. 612, 113 Mo.App. 60C. 

15w Mo.—California v. Klosllng, 
App., 180 S.W. 569. 

18. Cal.—Dyer v. North, 44 Cal. 167. 
Ind.—Bennett v. Solbert. 35 N.E. 35, 
37 N.B. 1071, 10 Ind.App. 369. 

17. Ky.—^liouisville, etc., R. Co. v. 
Southern Roads Co., 200 S.W. 820, 
217 Ky, 676—Melvin v. Control 
Constr. Co., 216 S.W. 811, 186 Ky. 
669. 

la Tex.—Waco v. Chamberlcdn, 47 
S.W. 627, 92 Tex. 207. 

44 C.J. p 84'5 note 26. 
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action,and, under some statutes, the bondholder 
may sue without joining as parties others similarly 
situated.*® Also, the owner of a tax bill may bring 
an action on the bill in his own name,*i or in the 
name of the city to his own use.** Even where the 
statute directs that the action shall be brought in 
the name of the city to the use of the tax bill holder, 
an objection to the bringing of the action in the lat¬ 
ter’s own name may be waived.*® Where the claim 
against the land has been assigned, action may be 
brought in the name of the assignee, where the as¬ 
signment authorizes him to do so,*^ but, if the as¬ 
signment is made after suit is commenced, the suit 
may be continued in the name of the assignor for 
the benefit of the assignee,*® and in such case the as¬ 
signee is not a necessary party plaintiff.*® 

b. Defendant 

(1) In general 


(2) Mortgagees and other lienholders 

(3) City, county, or state 

(1) In General 

At a general rule, an action to enforce an atsessment 
must be brought against the owner of the property or 
one owning an Interest therein; ordinarily holders of 
assessment bonds need not be Joined as parties defendant. 

As a general rule under the statutes, an action to 
enforce an assessment against land must be brought 
against the owner of the property which it is sought 
to charge,*^ or one owning an interest therein,*® 
since the statute is construed to refer to the owner 
of record,*® unless plaintiff has knowledge or is 
chargeable with knowledge that some one other 
than the record owner is the real owner of the prop¬ 
erty.®® It has been held that the suit must be 
brought against the person who was the owner at 


19. Wash.—Schroeder v. Raymond, 
200 P. 1093, 304 P. 180, 117 Wash. 
238. 

‘*Beal parties In latarest” 

Generally, In respect of collection 
of street Improvement assessments, 
the city is the ^trustee" for all the 
bondholders, but, where assessment 
has not been collected through pre¬ 
scribed administrative processes and 
has been delinquent for twelve 
months or more, city Is not the agent 
or representative of the bondholders 
who are the “real parties in inter¬ 
est” as to their own rights .—Haxin 
V. City of Clinton, Ohl., ex rel. 
Schuetter, C.C.A.Okl., 131 F.i2d 978. 
2a U.S.—irnnn v. City of Clinton, 
Okl., ri‘l. Schurttor, supra— 
Dwyer v. Do PI ore County, C.C.A. 
Okl.. 97 F.2d 823. 

Ala.—City of Marion v. Underwood, 
1G4 So. 296, 231 Ala. 226. 

Okl.—Service Feed Co. v. City of Ard¬ 
more, 42 P.2d 863, 171 Okl. 165. 

21 . Mo.—^Tlinorman v. Williams, 234 
S.W. 1017, 206 Mo.App. 364. 

22 . Mo.—^Hlnerman v. Williams, su¬ 
pra, 

23. Mo.—Springllold v. Ransdoll, i264 
S.W. 771, 305 Mo. 48. 

24L Cal.—^I'liggins V. Hartshorne, 41 
P. 283, 108 Cal. 164. 

44 C.J. p 846 note 29. 

Charter provision authorizing hold¬ 
er of improvnmont lien, including as¬ 
signee, to enforce lien in hiu own 
name was hold not invalid.—^Buffum 
V. Stokes, 183 So. 76, 101 Fla, 984, 

25. Tox,—Kornagan v. Ft. Worth, 
C]v.App., 194 &W. 626. 

26. Tex.—^Kemagan v. FL Worth, 
hupra. 

27. U.S,^—^Dwyer v. Le Flore County, 

C.C A Okl., 97 F.2d 823. i 


Mo.—^Alexander v. Haffher, 20 S.W. 

2d 896, 323 Mo. 1197. 

Okl.—Service Peed Co. v. City of 
Ardmore, 42 P.2d 858, 171 Okl. 155. 
Tex.—City of Gainesville v. Harder, 
Clv.App., 147 S.W.2d 959, affirmed 
163 S.W.2d 93, 139 Tex. 155. 

44 C.J. p 845 note 33. 

The appointment of receivers for 
railway company did not have effect 
of dissolving the corporation, or of 
taking title to land out of the com¬ 
pany and transferring it to receivers, 
and the bringing of action against re¬ 
ceivers to recover sewer taxes 
against railway company land was 
not a compliance with statute requlr- 
Ing action to be brought against 
“owner.”—Jennings Sewer Dlst. of 
St. Douis County v. Pitcaim, 187 S.W. 
2dp 750, 238 Mo.App. 704. 

XTo misjoinder 

Joinder of landowners owning as¬ 
sessed property was held not to in¬ 
volve misjoinder in suit by bond¬ 
holders against city to enforce as¬ 
sessment liens given to secure street 
Improvement bonds.—^Brown-Crum- 
mer Inv. Co. of Wichita, Kan., v. 
City of Florala, Ala., D.C.Ala., 55 
F.2d 288. 

Ownership not divested 
The owner in possession of realty, 
who was not made a party to pro¬ 
ceeding to foreclose sewer bond out¬ 
standing against the realty and who 
had neither actual nor constructive 
notice of the proceeding, could not 
be divested of his ownership by such 
proceeding.—^District Bond Co. v. Pol¬ 
lock, 121 P.2d 7, 19 Cal.2d 304. 

2a Mo.—Barber Asphalt Pav. Co. v. 
Field, 161 S,W. 364, 174 Mo.App. 
11 . 

XiSSSSS 

Where one railroad leased for nine 
hundred ninety-nine years certain 
lines of another railroad together 
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With all lands, rolling stock, etc., and 
agreed to pay all taxes and assess¬ 
ments and discharge all duties and 
obligations Imposed by state au¬ 
thorities and not to permit any claim 
to be created agralnst lessor which 
might be adjudged to be a lien on 
lessor’s properly, lessee became the 
virtual “owner” of such property and 
had such an interest therein as to 
Justify action against it to foreclose 
municipal paving assessment Hen 
without Joinder of lessor as a .Joint 
defendant.—City of Orangeburg v. 
Southern Ry. Co., C.C.A.S.C., 134 F 
2d 890. 

Persons held, not necessary parties 

(1) Possibility of reverter did not 
require making reversioners parties 
to suit to enforce tax Hen.—Town of 
Franklin v. Gillespie, 6 S.W.2d 323, 
157 Tenn. 78. 

(2) In suit to foreclose assessment 
lion on community property, occu¬ 
pied by widow as homestead, chil¬ 
dren were held not necessary par¬ 
ties.—^Li. K Whitham & Co. v. Dono¬ 
van, Tex.ClvA.pp., 11 S.W.2d 197. 

(3) A proceeding in probate court 
authorizing guardian to make a loan 
secured by vendor's lien note did not 
constitute constructive notice to pav¬ 
ing Hen owner so as to require him 
to make guardian or ward a party to 
suit foreclosing paving Hen in order 
to extinguish ward’s equity of re¬ 
demption, where proceeding was not 
required by law to be recorded.— 
Winchester v. Boggs, Tex.Civ.App.. 
112 S.W:2d 207. 

29. Mo.—Granite Bituminous Pav. 

Co. V. Parkview Realty, etc., Co., 

161 S.W. 479, 196 S.W. 1142, 168 

Mo.App. 468. 

44 C.J. P 846 note 86. 

sa Mo.—^Barber Asphalt Pav. Co. v. 

Field, 161 S.W. 864, 174 Mo.App. 

11—Granite Bituminous Pav, Go. 
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the time the assessment lien attached,but, accord¬ 
ing to other decisions, the person to be sued is the 
owner at the time of the institution of the suit,*^ 
and the fact that defendant was not the owner of the 
property at the time of imposition of the assessment 
is immaterial, since the assessment is against prop¬ 
erty and not against persons.^^ 

The action has been held properly brought against 
a person in possession of the premises under an ap¬ 
parent title,^^ or against one holding under a tax ti¬ 
tle,35 or under foreclosure of a prior assessment.®® 
Action against property in trust may be brought 
against the beneficiary without joining the trustee.®^ 
Where the contract for the improvement is made 
during the owner’s lifetime but the assessment is 
not made until after his death, the action may be 
brought against his devisee,®® and without joining 
the executors, if the estate is shown to be suffi¬ 
cient to satisfy the testator's debts.®® Inasmuch as 
the judgment can affect only the interests of persons 
properly made parties to the suit, as discussed in¬ 
fra § 1623, the court has no jurisdiction if none of 
the persons having an interest in the land assessed 
are made parties.^® However, a complaint alleg¬ 
ing that all of the defendants had or claimed some 
interest in the property against which foreclosure 
was sought was held sufficient to make defendants 
proper parties and to give the court jurisdiction.^^ 
Where the question raised in the action is whether 
or not defendant’s property should be charged with 
only a portion of the cost of the improvement and 


the remainder apportioned among other property 
owners, such other property owners must be made 
parties to the suit since they are vitally interested 
in the adjudication.^® 

Bondholders. In a suit by the municipality to fore¬ 
close the lien of a special assessment, the holders of 
the special assessment vouchers or bonds issued in 
anticipation of the collection of the special assess¬ 
ment are not necessary parties,^® at least in the ab¬ 
sence of a showing that the municipality in bringing 
suit was acting in bad faith or failed to follow the 
procedure prescribed by law;^^ nor is the refusal 
to allow such a bondholder to intervene in the pro¬ 
ceeding erroneous if he had notice of the sale and 
had every opportunity to protect himself in bidding 
at the sale, in the absence of any proper charge of 
fraud, bad faith, or collusion or neglect of the bond¬ 
holder’s rights.^® 

Additional defendants may be brought in by 
amendment,^® even where the court has no juris¬ 
diction because of the failure to bring the suit orig¬ 
inally against the owners.^^ Persons claiming in¬ 
terest have no right to be joined as parties defend¬ 
ant for the purpose of defending the action unless 
they first allege their interest.^® 

^‘Unknown owners.^* In the absence of statutory 
authority, the action to enforce an assessment can¬ 
not be brought against “unknown owners.”^® 

Joint owners and tenants in common. It has been 
held not necessary to make all joint owners parties 


Parkview Realty, etc., Co., 151 S. 
W. 479, 168 Mo.App. 468. 

31. Mo.—Granite Bituminous Pav. 
Co. V. Parkview Realty, etc., Go., 
151 S.W. 479, 196 S.W. 1142, 168 
Mo.App. 468. 

32: Mo.—Smith v. Barrett. 41 Mo. 
App. 460. 

33. I7.S.—City of Orangreburgr v. 
Southern Ry. Co., D.C.S.C., 55 F. 
Supp. 171, reversed on other 
errounds, C.C.A., 145 F.2d 72*5, cer¬ 
tiorari denied 65 S.Ct. 866, 324 tJ. 
S. 860, 89 L.Ed. 575. 

S.C.—Town of Cheraw v. Turnage, 
191 S.K 881, 184 S.C. 76. 

34. La.—^Relly v. Mendelsohn, 29 So. 
894, 105 La. 490. 

35. Mo.—Excelsior Sprlngrs v. Hen¬ 
ry, 73 S.W. 944, 99 Mo.App. 4'50. 

36. Cal.—Brady v. Burke, 27 P. 62, 
90 Cal. 1. 

37. Mo.—^Keating v. Craig, 73 Mo. 
507. 

38. CaL—Phelan v. Dunne, 18 P. 
662, 72 Cal. 229. 

89. Cal.—Phelan ▼. Dunne, supra. 


4a Cal.—^Dlgglns ▼. Reay, 54 Cal. 
62>5. 

Mo.—^Missouri Real Eat., etc., Co. v. 
Gibson, 220 S.W. 675, >282 Mo. 75. 

41. S.C.—^Town of Cheraw v. Turn- 
age. 191 S.E. 831, 184 S.C. 76. 

42. Ky.—^Broalin v. Hancock, 88 S. 
W.2d 34, 261 Ky. 620-Clty of Loui¬ 
sa V. McClure, 63 S.W.2d 387, 245 
Ky. 1>58. 

43. Ill.—Village of Skokie v. Trust 
Co. of Chicago, 76 N.E.2d 806, 333 
Ill.App. 169—People v. Sandvoss, 
60 Kr.E.2a 770, 320 IlLApp. 239. 

Ferfoxxnance of duty 

On question whether holders of 
special assessment bonds were nec¬ 
essary parties to municipality's suit 
to foreclose special assessment Hen, 
it could not be presumed that munici¬ 
pality would fail to perform its stat¬ 
utory duty as a trustee to collect and 
pay money derived from special as¬ 
sessments to those entitled thereto 
merely to favor general creditors; 
nor could it be said that a municipal¬ 
ity has a personal interest which is 
antagonistic to the interest of the 
bondholdera—Village of Lansing v. 
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Sundstrom, 39 N.E.2d 987, 379 Ill. 

121 . 

44- Ill.—Village of Lnnslng v. Sund¬ 
strom, supra. 

4B- Ill.—^Village of Skokie v. Trust 
Co. of Chicago, 76 N.E.3a 806, 833 
IlLApp. 169. 

Status as trustee 

Alleged fact that municipality 
was trustee of special ansesHments 
collected and hod no right to com¬ 
mingle them but had duty to dis¬ 
tribute pro rata the aHsossmonts ap¬ 
plicable to bonds Issued would not 
Justify Intervention of bondholder 
in proceedings by municipality to 
foreclose Hens of special (iSHCssmonts, 
although bondholder might have 
right to accounting against village. 
—^Village of Skokie v. Trust Co, of 
Chicago, supra 

4a Mo,—^Koch T. Shepherd, App., 
193 S.W. 601. 

47. Mo.—^Koch v. Shepherd, supra. 

44 C.J. p 845 note 50. 

4a Cal.—^Himmelmann v. Sponagol, 
39 Cal. 389. 

49. Tex.—Maury v. Turner, Com. 
App., 244 S.W. 809. 
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defendant,®® except in jurisdictions where a statute 
expressly requires it.®^ However, both owners of 
property owned by the entirety®* and all parties hav¬ 
ing undivided shares of the property®® must be 
joined. 

(2) Mortgagees and Other Lienholders 

In a suit to enforce an assessment lien against land, 
a mortgagee or other lienholder Is a proper party, and he 
Is a necessary party If It Is sought to foreclose his rights. 

In a suit to enforce an assessment lien against 
land, a mortgagee or other lienholder is a proper 
party,®4 and he is a necessary party if it is sought 
to foreclose his rights.®® So, under statutes requir¬ 
ing that all parties having an interest shall be made 
parties, it is held that the interest of prior lienhold¬ 
ers who are not made parties are not extinguished 
by foreclosure of the assessment lien.®® It has been 
held, however, that a mortgagee or other lienhold¬ 
er is not a necessary party defendant to confer ju¬ 
risdiction,®*^ although the contrary has also been 
held.®® It has been held that the party enforcing 
the assessment lien need not go beyond the facts 
shown by the county records and ascertain the iden¬ 
tity of possible transferees of liens,' the transfers to 
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whom were not of record, and make them parties 
to the suit.®® 

If the mortgagee is the only party defendant, the 
court does not acquire jurisdiction.®® 

(3) City, County, or State 

The city or county may aometlmee be a proper party 
to a suit by a contractor, certifleate holder, or bondhold¬ 
er to enforce an Improvement assessment against land, 
but ordinarily neither the city nor the state la a neces¬ 
sary party. 

Where the action for enforcement of an improve¬ 
ment assessment against land is brought the con¬ 
tractor, the city is a proper party defendant,®^ but, 
if the city is not joined, the property owner has no 
right to protest.®* It has been held that, in a fore¬ 
closure action by the holder of an improvement 
bond, the municipality is not a necessary or proper 
party defendant where it is not the owner of any 
property affected by the assessment or liens,®* but 
it has also been held that the municipality is not an 
improper party to such a suit where it is the statu¬ 
tory trustee to collect assessments as they come 
due.®^ The city may be made a party defendant in 
a suit to foreclose special assessment certificates,®® 
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50. Mo.—Salem ▼. Young, 125 S.W. 
8S7, 142 Mo.App. 120—Schneider 
Granite Oo. v. Taylor, 64 Mo.App. 
37. 

Tox.—Elmondorf v. Son Antonio, Civ. 

App., 223 S.W. 631. 

44 C.J. p 845 note 62. 

5X. Cal.—^Harney ▼. Applegate, 67 
Cal. 206. 

44 C.J. p 845 note 53. 

82 , Mo.—^Laclede v. Libby, App., 278 
S.W. 372, 286 S.W. 178. 

SSL Mo.—^Miller v, Anheuacr, 4 Mo. 
App. 436. 

54k. Ky.—Hargie v. W. T. Congleton 
Co., 66 S.W.2d 98, 252 Ky. 192. 
Tex.—City of Gainesville v. Harder, 
Clv.App., 147 S.W.Sd 069, olllrmed 
162 S.W.2d 93, 130 Tex. 166—Na¬ 
tional Loan ft Investment Co. v. 
L. W. Pelphrey ft Co., Civ.App., 
30 S.W.2d 026. 

Conveyonoe to lienholder 
An owner of vendor's and deed of 
trust lions against land which was 
assessed under ordinance for pav¬ 
ing purposes could bo mode a party 
defendant for purpose of hfiving trial 
court declare the paving lion au- 
perlor to lion held by him notwith¬ 
standing owners of property convey¬ 
ed title thoroto to lienholder prior 
to date on which suit was filed by 
owner of certlflcato.—City of Gaines¬ 
ville V. Uardor, Clv.App., 147 S.W.Sd 
960, aiUrmed 162 S.W.2d 98j 189 Tex. 
166. 


EOLultahle lien not created 
Oral agreement between owner of 
lot and his brother giving brother 
and his family right to live on end 
improve lot, owner aEnreeing to pay 
brother for Improvements made if 
he sold property, where there was 
no indication that property was to 
stand as security for obligation to 
make such reimbursement, was held 
not to create equitable lien on lot or 
improvements in favor of brother 
giving him any right to contest fore¬ 
closure of paving lien regularly fixed 
against that property.—Lindsley v. 
Lewis, 84 S.W.2d 904, Tex. 630. 
5&i U.S.—^Dwyer v. Le Flore Coun¬ 
ty, C.C.AOkl., 97 F.2d 823. 

Mo.—Barrie v. Whitton, 13 S.W-2d 42, 
228 Mo.App. 210. 

Tex.—^Feder v. Texas Bitulithlc Co., 
Civ.App., 82 6.W.2d 724. 

44 C.J. p 846 nolo 59. 

66. Cal.—Wood V, Brady, 6 P. 628, 8 
P. 699, 68 CaL 78. 

A foreoloaure and sale of property 
through court proceedings under a 
defaulted street improvement bond 
which was a prior lien on the prop¬ 
erty did not automatically eliminate 
Junior lien of another street improve¬ 
ment bond on the same property 
where Junior lienholder was not 
made a party to the foreclosure ac¬ 
tion.—Castle V. 6chulman, 196 P.2d 
781, 82 Cal.2d 2*22. 

67. Mo.—^Barrie v. Whitton, 13 S.W. 
2d 42. 223 MO.APP. 210. 
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Tex.—National Loan & Investment 
Co. V. L. W. Pelphrey ft Co., Civ. 
App., 89 S.W.2d 926. 

44 aj. p 846 note 67. 

▼eadox’s Uaa 

Tex.—Graham v. Letot, Clv.App., 103 
S.W.2d 1081, error dismissed. 

58. W.Va.—Wemingrer v. Hunting- 
ton, 88 S.E. 656, 78 W.Va. 107. 

44 C.J. p 846 note 68. 

59. Tex.—Winchester v. Boggs, Civ. 
App., 112 S.W.2d 207. 

80 . Mo.—^Missouri Real Eat., etc., 
Co. V. Gibson. 220 6.W. 676, 282 Mo. 
75 . 

6L Ky.—^Morton v. Sullivan, 96 S.W. 

807, 29 Ky.U 943. 

44 C.J. p 846 note 47. 

Attempted oaaoellatloa 

In action by contractor to foreclose 
paving certificates where property 
owners sought cancellation of them, 
it was held that city was Interested 
party and properly Impleaded.—City 
of Dublin V. Prim, Tex.Civ.App., 43 
S.W.2d 817, error dismissed. 

69. Ind.—^Lake Erie, etc., R. Co. v. 
Bowker, 86 N.E. 864, 9 Ind.App. 
428. 

68. Ind.—Windfall City v. New Cas¬ 
tle First Nat. Bank, 87 N.E. 984. 
89 N.E. 811,172 Ind. 679. 

64. Ala.—^Lamar v. Rivers, 178 So. 
16, 286 Ala. 130—City of Marlon 
V. Underwood, 164 So. 296, 231 Ala. 
226. 

65. Fla.—^Beers v. Johnson, 168 So. 
41, 117 Fla. 698. 
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at least where it is sought to secure an adjudication 
of the validity of other liens held by the dty on the 
same property, and, unless the liens held by the city 
were extinguished, nothing could be realized on the 
certificates constituting the subject of the suit.*® 
However, the holder of a paving certificate provid¬ 
ing that the city which issued it would redeem it 
if the holder should have failed to collect it by suit 
against the property or owner thereof was held not 
entitled to join the city as a party defendant in a 
suit against the property owner to foreclose the 
lien without first having exhausted his remedy 
against the property.®^ 

County or state. Where the holder of improve¬ 
ment bonds instituted an action to foreclose the lien 
for delinquent assessments against certain lots, and 
thereafter the county treasurer sold the lots to the 
county at a tax sale for ad valorem taxes only, the 
county may thereafter be made a party to the fore¬ 
closure proceedings to permit the two liens to be 
marshaled.®® However, the state is not a necessary 


party to an assessment foreclosure proceeding 
brought by the municipality, although a judgment 
for delinquent general taxes was previously entered 
in favor of the state.®* 

§ 1616. Process 

In a suit to enforce an assessment against land, proc¬ 
ess must bo served In the manner prescribed by statute, 
and be sufficient as to Its contents. 

In a suit to enforce an assessment against land, 
process must be served in the manner prescribed by 
statute.^® Ordinarily, personal service is required 
in the case of resident owners,^i while service by 
publication is generally permitted as to nonresi- 
dent^® or unknown owners,^® a showing of the facts 
justifying service by publication?^ and compliance 
with all statutory requirements with respect to such 
service?® being essential to support a judgment in 
such cases. Persons whose names are given in the 
petition cannot be served by publication as ''un¬ 
known owners.”?® Under the provisions of some 


ea. Pla.—^Baynard v. City of St. Pe¬ 
tersburg, 178 So. 160, 180 Fla. 471. 

87. Fla.—City of Tampa v. W. L. 
Cobb Const. Co., 186 So. 830. 136 
Fla. 680. 

€& Old.—^Board of Com’rs of Semi¬ 
nole County V. City of Wewoka ex 
reL Merten. 129 P.2d 88, 191 Okl. 
238—^Board of Com’rs of Seminole 
County V. City of Wewoka ex rel. 
North, 127 P.2d 826. 191 Okl. 142. 

68. lU.—villagre of Skokie v. Trust 
Co. of Chlcaero. 76 N.B.2d 806. 888 
I11.APP. 169. 

TO. Aria.—^Lown ▼. Miranda, 267 P. 
418, 34 Arlz. 32. 

Cal.—^Noble v. Blanchard, 8 P.2d 628, 
120 Cal.App. 664. 

Mo.—^Alexander v. Haffner, 20 S.W. 

2d 896, 828 Mo. 1197. 

Wash.—Case v. City of Belllnsrham, 
197 P-2d 106—^Dubois v. Western 
States Inv. Corporation. 89 P.2d 
872, 180 Wash. 269. 

Wyo.—^Blstermeyer ▼. City of Chey¬ 
enne. 116 P.Sd 231, 67 wyo. 266, re¬ 
hearing denied 120 P.2d 699, 67 
wyo. 421. 

Prand 

Newspaper publication of notice of 
suit by city to foreclose tax and 
special Improvement liens and Inten¬ 
tional omission to give holders of 
record title and liens the warning’ no¬ 
tice by registered mall or construc¬ 
tive service of process notice as re- 
•Qulred by statute, although not Ju¬ 
risdictional. was a fraud on the 
rights of the parties.—City of Lalce- 
land V. Chase NaL Ca, 82 So.2d 888. 
169 Fla. 788. 


Servloe held anfflolent 
Ark.—^Pinkston v. Schnman, 198 S.W. 
2d 66. 210 Ark. 896. 

7h Mo.—^Kirkwood v. Handlan, 168 

5. W. 846. 182 MoJlpp. 636. 

Servloe of another 

Where summons in proceedings to 
foreclose special assessment was not 
served on owner of realty but was 
served on Individual with same name, 
the foreclosure proceeding was void 
as to the owner and he was not af¬ 
fected thereby.—^In re V-I-D, Inc., 
C.C.AInd.. 158 F.2d 964, certiorari 
denied Glover v. Cofflng, 67 S.Ct. 
1862, 381 U.S. 8i29, 91 L.Bd. 1844. 

78. Mo.—Cole v. Parker-Washlngton 
Co.. 207 S.W. 749, 766. 276 Mo. 220 
—Stanton v. Thompson, 136 S,W. 
698, 234 Mo. 7. 

73. Ark.—Greenstreet v. Thornton. 
80 S.W. 847, 60 Ark. 869. 27 L.ILA. 
785. 

Mo.<—Cole V. Parker-Washlngton Co., 
207 S.W. 749, 766, 876 Mo. 220. 

74. Aria.—^Lown v. Miranda, 267 P. 
418, 34 Arlz. 82. 

Mo.—Stanton v. Thompson. 186 S.W. 
698. 284 Mo. 7. 

7B- Fla.—Stem v. Raymond, 116 So. 

6. 96 Fla. 410. 

ZToa. est retnriL 

The validity of sheriff’s non eat re¬ 
turn of summons Issued In action to 
enforce lien of special tax bill against 
defendants' realty was not affected 
by admitted absence of anything ap¬ 
pearing In return Itself or record en¬ 
tries In case to show when writ was 
returned to clerk’s office from which 
It was Issued; whether sheriff, mak¬ 
ing non est return, used due dill- 
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gence to locate and serve defendants 
is not open fact auestion for deter¬ 
mination in proceeding to Quash exe¬ 
cution on Judgment for plaintiff and 
set aside sale of realty, as such re¬ 
turn is conclusive on parties with re¬ 
spect to its sufficiency as basis for 
subsequent order of publication.— 
Williams V. liuecke, Mo.App., 152 S 
Wj2d’ 991. 
aHa.p summons 

Where every Jurisdictional stop 
was taken before making of order 
of publication following sherllTa non 
est return of summons In action to 
enforce Men of special tax bill against 
defendants’ realty, execution sale of 
such realty to satisfy Judgment for 
plaintiff may not be set eislde on 
ground that Judgment was void for 
want of Jurisdiction over defendants’ 
persons because plaintiff did not re¬ 
quest nor trial court order lasuanco 
of alias or other summons before re¬ 
sorting to publication.—Williams v. 
Luecke. supra. 

Afflda-vlt as to place of xesldenoc 
(1) Where property owner resided 
outside of state, affidavit for publi- 
oatlon of summons In action to fore¬ 
close street assessment lion need not 
state that certificate of residence had 
been filed.—City of Salinas v. Luke 
Kow Lee. 18 P.2d 385. 217 Gal. 252. 

C2) Affidavit held Insufficient. 

Arlz.—^Lown v. Miranda. 267 P. 418, 
84 Arlz. 82. 

Wyo.—^Elstermeyer v. City of Chey¬ 
enne. 116 P.2d 281. 67 Wyo. 266. re¬ 
hearing denied 120 P.3d 699, 67 
Wyo. 421. 

76. Mo.—Cole V. Parker-Washlngton 
Co., 207 S.W. 749, 766. 276 Mo. 2|20. 
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statutes, where the owner is a nonresident, he may 
be brought in by attachments^ An error in stating 
the corporate name of the city in the citation does 
not render the judgment voidS^ The summons must 
be returned within the time stipulated in the stat¬ 
utes^ 

Contents. The process must be sufficient to ad¬ 
vise defendant of the nature and purpose of the suit, 
and the time and place of hearing and there must 
be sufficient compliance with statutory requirements 
with respect to description of the property sought to 
be charged with the assessment,or the judgment 
and sale will be voidS^ 

§ 1617. Pleading 

In an action to enforce an aesesement against land, 
defects in pleading may be cured by a failure to object 
thereto, or by other allegations in the same pleading. 

The pleadings in actions to recover special as¬ 
sessments for public improvements are governed by 
the rules applicable to civil actions in general,83 as, 
for example, that certain defects in pleading may 
be cured by a failure to object thereto,®^ by other 
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allegations in the same pleading,8® by verdict,®® or 
by recitals in the judgment.®^ 

§ 1618. -Petition or Complaint 

a. In general 

b. Particular averments 

c. Demurrer 

a. In General 

A petition or complaint In an action to enforce an 
assessment against land must sufficiently state a cause 
of action for recovery, and it Is generally regarded as 
necessary that the pleading aver the existence of all the 
facts and the taking of all the steps which under the stat¬ 
ute are necessary to Impose liability on the property own¬ 
er. 

A petition or complaint in an action to enforce 
an assessment against land for a public improve¬ 
ment must state a cause of action.®® It is as a gen¬ 
eral rule regarded as necessary that the petition or 
complaint specifically aver the existence of all the 
facts and the taking of all the steps which under 
the statute arc necessary to impose liability on the 
property owner,®® and a complaint meeting these 
requirements is in general sufficient.®® It is not 
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77. Mo.—Syonito Granllo Co. v. 
Bobb, 37 Mo.App. 483. 

78. Tex.—Mooro v. Perry, 35 S.W. 
838, 13 Tux.CIv.App. 204. 

79. Cal.—Tlannome-Crummoy Co. v. 
Wood, 180 P. 051, 40 Cal.App. 355. 

80. Klo.—City of Now Smyrna v. 
Ci-rlaln XjiindH Upon Which Spe¬ 
cial AfiPi'KHiTiontfl are Delinquent, 
170 So. 57, 128 Fla. 513. 

81. Wiiah.—SpnuidlnK v. Collins, 68 
T\2(l 102-5, 100 Wash. 50G. 

Notloo Ixeld snffloleiLt 

Nolic«‘, advlHiner that city of coun¬ 
ty within rourt*H jurisdiction bud 
lllod bill of complaint, and dcscribinfr 
land as within such city, was held 
not insurnclont for failure to desiff- 
nato state and county within which 
Innd was located os part of descrip¬ 
tion <if land.—nity of New Smyrna v, 
(^*rtain hands Upon Which Special 
AHHossments Arc Delinquent, 176 So. 
.'i7, 128 Fla. 643. 

82. Wash.—Siiauldlng v. Collins, 68 
P.2d 1025, 190 Wash. 606. 

Waat of JurlsdlotioBL 

Statutory provision that cerlin" 
<'«tc of tro/iBurcr of city or town sot- 
llnK forth description of property on 
whLc‘h aasesHinont for local Iniprove- 
mont Is delinquent Is prlma facie ovl- 
deiico of regularity and legality of 
proceedings connected therewith did 
not cure wont of Jurisdiction because 
of failure of summons to describe 
property as described In assessment 
rolls.—Spaulding v. Collins, supra. 
88. Mo.—First Nat. Bank v. Aquam- 
8l Land Co., App., 70 S.W.2tl 90, 

68 C.XS.—93 


certiorari quashed State ex rel. 
Aquanisl Land Co. v. Hoatetter, 79 
S.W.2d 463, 336 Mo. 301. 

Tex.—Continental Southland Savings 
& Loan Aas'n v. Panhandle Const. 
Co., Olv.App., 77 S.W.2d 896, error 
refused. 

84. Ky.—Gaertner v. Louisville Ar- 
tlllclal Stone Co., 70 S.W. 293, 114 
Ky. 160, 24 Ky.L. 940. 

Pa.—^Allentown v. Ackerman, 37 Po. 
Super. 363. 

85. Tnd.—Willard v. Albertson, 63 
N.K. 1076, -54 N.B. 446, i2S Ind.App. 
162. 

44 O.J. p 846 note 73. 

88. Mo.—^Robinson v. Levy, 117 S.W. 
677, 217 Mo. 498. 

87. Cal.—TJelser v. Allman, 66 P- 
492, 334 Cal. 399. 

44 C.J. p 846 note 75. 

88. Mo.—^Flrst Nnt. Bonk v Aquam- 
si Itand Co., App., 70 B.W.2d 90, 
certiorari quashed State ox rel. 
Aquamsl Land Co. v. Hosteltcr, 79 
S.W.2d 463, 336 Mo. 391. 

PetltioiL or oomplsint hdld humfficlent 
Cal.—Browne v. Ulrich, 195 P.2d 804, 
86 Cal.App.2d 307. 

Colo.—^McMillan v. Board of Com’rs 
of Adams County, 167 P.3d 146, 
113 Colo. 387. 

Fla.—Town of Naples v. Naples Imp. 
Corporation, 2 So.2d 388, 147 Fla. 
04—^Luors V. Kuykendall, 185 So. 
448, 135 ma. 644. 

89. Tex^—Oozpus ffuxis dted In 
Citizens Nat. Bank of Wcuio v. City 
of Waco, Clv.App., 94 S.W.2d 1182, 
1184, error dismissed—Bisk v. City 
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of Shamrock, Oiv.App., 61 S.W.2d 
153—Oorpui Jluds cited In Baade 
V. City of Waco, Clv.App., 59 S.W. 
2d 433, 434—^Power v. City of 
Breckenridge, 01v.App., 290 S.W. 
872. 

44 C.J. p 846 note 76. 

IPresnxiiptloii 

Where petition to foreclose paving 
lien did not allege taking of steps 
preliminary to creation of lien un¬ 
der city charter, presumption favor¬ 
ing validity of assessment cannot 
supply defects.—^Boade v. City of 
Waco, Tex.Civ.App., 69 S.W.2d 483. 
Solicitor’s fee 

Allegation of bill to foreclose lien 
for municipal Improvements respect¬ 
ing city having obligated Itself to 
pay solicitor reasonable fee was held 
not insufficient because It failed to 
state sped Ac sum.—Davant v. City 
of Brooksville, 144 So. 666, 107 Fla. 
292. 

90, Ala.—^Broglan v. City of Hunts¬ 
ville, 117 So. 419, 218 Ala. 9. 

Fla.—^Howarth v. City of De Land, 
158 .So. 294, 117 Fla. 692, followed 
In Stewart v. City of De Land, 168 
So. 300, 117 Fla. 706—Sawyer v> 
Town of Mt. Dora, 148 So. 209, 108 
Fla. 4-56. 

Mo.—^Flrst Nat. Bank v. Aquamsl 
Liand Co., App., 70 S.W.i2d 90, cer¬ 
tiorari quashed State ex rel. 
Aquamsl Land Co. v. Hostetter, 79 
S.W.2d 468. 886 Mo. 391—City ot 
Springfield ex rel. Koch v. Blsen- 
mayer, App., 297 S.W. 460, 

N.O.—Town of Wadesboro v. Coxe, 
2 S.S3.2d 876. 216 NXi, 708. 
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necessary, however, that the taking of such steps 
should be minutely pleaded,®! and it has been held 
that the preliminary steps need not be alleged, if an 
allegation is made that an assessment to cover the 
sum due was duly or regularly made,®2 or that an 
assessment certificate was duly issued in accordance 
with law,®3 or that plaintiff is the owner of the tax 
bill and that it has not been paid,®^ or if the tax bill 
is filed with the petition,®® although in some deci¬ 
sions the attachment of the improvement certificate 
containing the necessary recitals has been held not 
to be sufficient.®® 

Under some statutes dispensing with the necessity 
of pleading facts conferring jurisdiction it has been 
held sufficient to plead that work was duly or¬ 
dered,®^ or a contract duly awarded.®® The com¬ 
plaint must also allege the facts constituting an es¬ 
toppel®® or a waiver on the part of the property 
owner,! where plaintiff bases his right to a recovery 
thereon. The declaration or complaint must pro¬ 
ceed on a definite theory.® It need not, and should 
not, anticipate defenses.® If the complaint alleges 


facts showing a want of jurisdiction, the judgment 
based thereon is void.* 

b. Farticiilar Averments 

(1) In general 

(2) Ordinance or resolution 

(3) Notice to property owners 

(4) Contract and performance 

(5) Assessment and failure to pay 

(6) Description, ownership, and liability 

of property 

(1) In General 

In an action to enforce an assessment against land, 
the complaint must contain sufficient averments as to the 
Identity and the character of the Improvement. 

Under the general rule discussed supra subdivi¬ 
sion a of this section, requiring that the pleading in 
an action to enforce an assessment aver the exist¬ 
ence of all the facts and the taking of all steps nec¬ 
essary to impose liability on the property owner, 
it has been held that the complaint must contain suf¬ 
ficient averments as to the identity® and the charac- 


Or.—City of Pendleton v. Holman, 
164 P.2d 434, 177 Or. 532, 162 A.L. 
R. 249. 

Tex.—^Emergency Clinic and Hospi¬ 
tal V. Continental inv. Co., Civ. 
App., 41 S.W.2d 640, error refused. 
44 C.J. p 846 note 77. 

Oompllanoe wltb oliazter 
Allegation that city levied assess¬ 
ment for street improvements under 
authority of article of charter was 
held sufficient to allege compliance 
with article.—^Emergency Clinic and 
Hospital V. Continental Inv. Co., Tex. 
Civ.App., 41 S.W.2d 640, error re¬ 
fused. 

Bnlt OIL hoods 

The Street Improvement Act pro¬ 
vision that complaint of bondholder 
foreclosing street improvement 
bonds would be sufficient if it set 
forth copy of bond with coupons at¬ 
tached and with certain other allega¬ 
tions did not maAe such method of 
pleading mandatory, and a bondhold¬ 
er's complaint would be sufficient if 
it alleged same facts which would be 
made to appear by setting forth 
bonds with coupons.—Churchill v. 
Title Insurance & Trust Co., 75 P.2d 
626, 24 Cal.App.2d 415, followed in 
75 P.2d 6.29, 24 CaI.App.2d 743 and 
75 P.2d 629. 24 Cal.App.2d 744. and 
7« P.2d 530, 24 CalA.pp.2d 746. 
Oontradlotory matter 

Ordinances providing for street re¬ 
pair, attached as exhibits to petition 
to recover from abutting property 
owners for street improvements, did 
not snfflclenlly contradict allegations 
of petition to render pleading defec- 
ttva—O'Mara v. Town of Mt. Ver¬ 
non, 186 S.W.2d 676. 299 Ey. 401. 


[91. Ind.—Varble v. O'Neil, 37 N.B.2d 
276, 110 Ind.App. 164—Bachelder v. 
Harshbarger, 10 N.E.2d 927, 105 
'IndApp. 41. 

Mo.—^Plrst Nat. Bank v. Aquamsi 
Land Co, App., 70 S.W.2d 90, cer¬ 
tiorari quashed State ex rel. 
Aquamsi Land Co. v. Hostetler, 79 
S.W.2d 463, 336 Mo. 391. 

44 C.J. p 846 note 78. 

SimpUfled pleading 
Cal—Churchill v. Title Insurance & 
Trust Co.. 76 Pj3d 530, 24 Cal.App 
2d 410. 

Ultimate facta 

Complainant in suit to enforce mu¬ 
nicipal special assessment lien need 
allege only ultimate facts, showing 
authority to assess and making and 
entry of assessment.—Sawyer v. 
Town of Mt. Dora, 148 So. 209, 108 
Fla. 456. 

88. Tex.—Thompson v. Thurber 
Brick Co., Civ App., 42 S.W.2d 93, 
error refused. 

44 C.J. p 847 note 79. 

Adoption of Tesolntlon 

Municipality suing in equity to 
enforce special assessment liens for 
street improvements need allege only 
adoption and due publication of gov¬ 
erning authority's resolution and ap¬ 
pearance of lien on confirmed as¬ 
sessment roll.—Sawyer v. Town of 
Mt. Dora. 148 So. 209, 108 Fla. 456. 

93, Tex.—Scanlan v. Gulf Bltullthlc 
Co., Civ-App., 27 S.W.2d 877, re¬ 
versed on other grounds, Gom.App., 
44 S.W.2d 967, 80 A.L R. 862. 

W.Va.—^Abbott v. Bowen, 126 S.E. 
585, 98 W.Va. 526. I 
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94. Mo.—First Nat. Bank v. Aqiuim- 
8l Land Co, App., 70 SW.2d 90. 
certiorari quashed State* cx rd. 
Aquamsi Land Co. v. HoHteitur, 79 
S.W.2d 463, >336 Mo. 391. 

44 C.J. p 847 note 81. 

95. Mo.—^Rlverviow State Bank v. 
Courtney, 74 S.W.2d 81. 2,29 Mo. 
App. 111. 

44 C.J. p 847 note 83. 

96. Tex.—Wooten v. Texas Bltulith- 
ic Co., Civ.App., 196 S.W, 601. 

44 C.J. p 847 note 83. 

97. Cal—^Williams v. Bergin, GO P. 
16i. 67 P. 1072, 127 Cal. 578. 

44 C.J. p 847 note 84. 

88. Mo,—Culligan V. Studoltaker, 67 
Mo. 372. 

99. Mont.—^Lowlston v. Warren, 157 
P. 954, 52 Mont. 356. 

1. Ind.—^People's Trust, etc., Bank 
V. Hennessey, App., 149 N.IO. 3G5, 
superseded 163 N.E. >507, 106 Ind. 
App. 257. 

44 C.J. p 847 note 87. 

2. Lo.—^Barber Asphalt Pav. Co. v. 
Oogreve, 6 So. 848, 41 LcuAnn. 251. 

44 C.J. p 847 nolo 88. 

8. Mo.—First Nat. Bank v. Aquam¬ 
si Land Co., App., 70 S.W.2d 90, 
certiorari quashed Statu ox rel. 
Aquamsi Land Co. v. Most otter, 
79 S.W.2d 463, 336 Mo. 191. 

44 C.J. p 847 note 89. 

A Cal.—^Buokman ▼. Hatch, 72 P. 
446, 139 Cal. 68. 

5. Ind.—^Edwards v. Cooper, 79 N.E. 
1047, 168 Ind. 64, 
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ter® of the improvement, although, if this appears 
in the contract and specifications, a reference there¬ 
to in the complaint will be sufficient.^ The com¬ 
plaint should also allege the performance of all nec¬ 
essary conditions precedent, such as the establish¬ 
ment of a grade,® notice of the award of the con¬ 
tract,® and, where the contractor has assigned his 
contract to another, facts showing the plaintiff’s 
right to sue as assignee.^® It is not necessary to 
allege that the city is a municipality.il 

(2) Ordinance or Resolution 

Generally, In a suit to enforce an assessment against 
land for a municipal Improvement, the existence of the 
ordinance or resolution authorizing the Improvement and 
the assessment should be averred. 

Generally, in a suit to enforce an assessment 
against land, for a municipal improvement, the ex¬ 
istence of the ordinance or resolution authorizing 
the improvement and the assessment should be 
averred,!^ although it has been held that, where, un¬ 
der the statiUe, a prima facie case for plaintiff may 
be established without its proof, it is not necessary 
to allege llic existence of the ordinancc.i® Under 
some statutes, if the resolution or ordinance is filed 
as an exhibit, it is not necessary to allege the facts 
as to adoption and publication.!^ Under other stat¬ 
utes, a general allegation that the council passed the 
ordinancol® or resolution^® is regarded as sufficient, 


an allegation of facts showing the council's author- 
ity,i7 or an averment of publication!® not being re¬ 
garded as necessary. Under another group of stat¬ 
utes, it has been held that it is the better practice 
specifically to allege the details of adoption of the 
ordinance ;i® and it must be alleged in what manner 
and by what vote the ordinance was passed,®® the 
annexing of copies of the journals showing the pro¬ 
ceedings of the council being required in some in¬ 
stances,®! and facts given as to its publication suffi¬ 
cient to show that the statute has been complied 
with.®® 

Setting out ordinance. In some jurisdictions a 
copy of the ordinance must be filed®® or attached to 
the complaint,®^ or the contents set forth in the 
complaint.®® In others, the ordinance need not be 
set out in full,®® a reference to it as an exhibit,®*^ 
or by title and date,®® being sufficient; but, if it is, 
and on its face appears to be, invalid, the averment 
itself is bad.®® In still other jurisdictions under a 
statute providing that assessment certificates shall 
be prima facie evidence of the facts recited therein, 
the contents of the ordinance need not be stated at 
all in an action on such a certificate.®® The resolu¬ 
tion as set forth in the complaint must describe the 
property subject to assessment with definiteness and 
certainty,®! but a pleading is sufficient as against an 
objection that the resolution does not describe the 


e. Tnd.—I>ufff?c!r v. lllckA* 3G N.K 
108B, 11 rnd.App. 374. 

A\ (IJT. p X47 nolo 04. 

7. liicl.—Poaiio V. Indiann Macadam, 
otc., Co., fi« N.IO. fiSG, 161 Ind. 371. 

8. Ky.—Xiililo V. IjimiHVlllo llaptlst 
OrphanH’ Homo. 3 7 FI.W, 212. 02 
Ky. 89, 13 Ky.U 386, 13 T...K.A. 668. 

44 O.J. p 847 nolo 98. 

9. <^nl.--Hlrnniolinann v. Townsend, 
40 llal. 160. 

lOi Ind.—noffonbauffh v. Foster, 40 
Tnd. 38|2. 

II. (’al.—AnRidoH l*av. Co. v. 
Loh AnKoli'H Fiiy. Oo., 186 -SOS, 
181 Cal. 086. 

la. FIil—W hlloHold Citrus Prod- 
uctH Corporation v. <Mly of Hra- 
donton, 102 So. 181, 140 Fla. 485. 
Okl.—Town of Medford «x rel. Fuss 
V. Karly, 163 P.2d 633, 194 Okl. 666. 
44 C.J. p 847 nolo 7. 

OxnlssiOB. tasUL bDounatexua 

Tn MUlt lo foroclOMo spoolal as* 
soHsnient IKins, ri'SolutlonH of coun¬ 
cil In so far os they dotormined bon- 
ofltH and iiHHOHHmonts wllh respect to 
abultlnfr property wore hedd Immate¬ 
rial and, honce, not required to be 
pleaded, whero all of tho acts of 
council had boon rallfled by stalutos 
which were In effect statutory as¬ 


sessments.—Lot No. 1685 V. Town 
of De Funiok Springs, 174 So. 29, 127 
Fla. 348. 

13. Ky.—Ball v. George M Kady 
Co., 237 S.W. 670. 193 Ky. 813. 

Mo.—Joplin V. Freeman, 103 SW. 

130, 125 Mo.App. 717. 

I4L Ky.—Bailey Constr. Co. v. Cor¬ 
nett, 248 S.W. 23«, 108 Ky. 143. 

15. Ky.—Cabell v. Henderson, 88 S. 
W. 1095, 28 Ky.L. 80. 

44 C.J. p 848 note 10. 

16. Fla.—Davnnt v. City of Brooks- 
ville, 144 So. 666, 107 Fla. 292. 

44 O.J. p 848 note 11. 

17. Mo.—Barber Asphalt Pav. Co. v. 
Klhiberg Karlsliad Bath Go., 118 
S.W. 519, 136 Mo.App. 555. 

18. Ky.—Johnson v. McKenna, 188 
S.W. 480, 171 Ky. 389. 

19. Okl.—Town of Medford ox rel. 
Fuhh V. Early, 163 P.2d 633, 194 
Okl. 666. 

20. Ky.—^Richmond v, Madison Fe¬ 
male Inst., 156 S.W. 371, 153 Ky. 
301. 

Tex.—Wood V. Galveston, 13 S.W. 
227, 76 Tex. 1436, 

21. Ky.—Louisville v. Stein, 5 Ky. 
Op. 25. 

22. Ky.—^Bitzer v. Dinwiddle^ 45 S. 
W. 1040, 20 Ky.L. 208. 

44 C.J. p 848 note 16. 
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23. Ky.—^Walt v. Southern Oil, etc., 
Co., 273 S.W. 473, 209 Ky. 6S2— 
Richmond v. Madison Female Inst., 
155 S.W. 371, 163 Ky. 301. 

2ft. Ky.—^Richmond ▼- Madison Fe¬ 
male Inst., supra. 

Okl.—Town of Medford ex rel. Fuss 
V. Early, 153 P.2d 633, 194 Okl. 
666 . 

25. Cal.—^Richmond Constr. Oo. v. 
Growney, 156 P. 1008, 29 Cal.App. 
4i37. 

Ky.—^Nevin v. Gaertner, 48 S.W. WS, 
20 Ky.L. 1022. 

26. Tex.—Thompson v. Thurber 
Brick Co., CiV.App., 42 S.W.3d 93, 
error refused. 

44 C.J. p 848 note 20. 

27. Mo.—City Trust Co. ▼. Crockett, 
274 S.W. '802, 309 Mo. 688. 

28;. Ky.—Gaertner v. Louisville Ar- 
tiAcial Stone Co., 70 S.W. 298, 114 
Ky. ICO. 24 Ky.L. 940. 

44 CJ. p 848 note 22. 

29. Cal.—Crouse v. Barrows, 103 P. 
894, 166 Cal. 154. 

30. Tex.—^Holt V. Uvalde Co., Civ. 
App., 268 S.W. 286. 

31. Cal.—^Ransome-Crunimey Co. v. 
Bennett, 171 P. 804, 177 Cal. 560. 
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property with certainty if it is impossible to say 
therefrom that it does not.®2 

(3) Notice to Property Owners 

The complaint In an action to enforce an aaseasment 
against land must allege notice to property owners of 
intention to make the Improvement, and, where notice 
of Intent to foreclose Is required before action may be 
brought. It must be alleged. 

The petition or complaint in an action to enforce 
an assessment against land must allege notice to 
property owners of intention to make the improve¬ 
ment,*® even in jurisdictions where under the statute 
plaintiff may establish a prima facie case without 
proof of the preliminary steps in the proceedings.®^ 
So, also, where the statute requires a notice direct¬ 
ing the property owners themselves to construct the 
improvement, suhh notice must be alleged.®^ Where 
notice of intent to improve is by posting, the aver¬ 
ments must show that the number of notices re¬ 
quired by statute were posted.®® It has been held 
that defects in allegations as to the contents of the 
notice are cured by a general allegation that the 
assessment was duly and regularly made,® 7 but an 
allegation of due compliance with the statute is not 
the equivalent of an allegation that notice and an 
opportunity to be heard had been given to the prop¬ 
erty owners where the statute does not require no¬ 
tice.®® 

Notice of intent to foreclose. Where the statute 
requires the giving of notice to the property owner 
of intent to foreclose a certain number of days be¬ 
fore action is brought, the performance of the con¬ 
dition precedent must be alleged.®® A failure to al¬ 
lege notice of intent to foreclose^® or publication 
thereof^i is not fatal in jurisdictions having stat¬ 
utes which provide that no assessment shall be de¬ 


feated because of any defects in the proceedings 
leading up to it. 

Notice of action. The complaint must state the 
facts relied on as permitting notice by publication 
under the statute.^® 

(4) Contract and Performance 

In a suit to enforce an assessment against land, the 
complaint must allege the making of a contract for the 
Improvement In accordance with statutory and charter 
requirements, and compliance with the contract. 

In a suit to enforce an assessment against land, 
the making of a contract for the improvement must 
be averred,^® but it is sufficient to allege its execu¬ 
tion without alleging further the form or manner 
of its execution.^^ Where the action is brought by 
the contractor, the complaint should allege the let¬ 
ting of the contract to plaintiff.^® Compliance with 
statutory and charter requirements as to making of 
the contract must appear from the facts alleged in 
the complaint.^® As a general rule it is not regard¬ 
ed as necessary to set the contract out in full,^*^ or 
to attach a copy of it to the complaint,^® although in 
some cases of action by the contractor it is held nec¬ 
essary,^® and in others its attachment to the com¬ 
plaint as an exhibit is required,®® even though it is 
not referred to in the complaint as an exhibit.®^ 
It is not necessary to set forth the specifications at¬ 
tached to, and forming a part of, the contract for 
the work.®® 

Where a writing is required by statute to make 
the contract enforceable, an allegation that it is in 
writing is necessary.®® If the statute docs not re¬ 
quire a written contract, the mere fact that a mu¬ 
nicipal improvement contract usually is and should 
be in writing docs not make an allegation that it i.s 
in writing necessary.®® Where the statute requires 


32. Gal.—^Ransome-Orummey' Co. v. 
Bennett, supra. 

sa Ind.^and8 v. Hatfield, 84 N. 

E. 664, 7 Ind.App. 857. 

44 C.J. p 848 note 27. 

AUefiratLons held snfloleiit 
Tex.—^Flynt v. City of Kmersvllle. 
Glv.App., 50 S.W.2d 414, reversed 
on other grounds 83 S.W.2d 934, 
125 Tex. 610. 

34. S.D.—^Haggart v. Alton, 187 N. 

W. 872, 29 S.D. 609. 

44 C.J. p 848 note 28. 

3& Ind.—Shrum v. Salem, 89 N.E. 
1050, 18 Ind.App. 115. 

aSi Gal.—^Bienfleld v. Van Ness, 169 
P. 225, 176 Gal. 586—Barber As¬ 
phalt Pav. Co. V. Costa, 152 P. 296, 
171 Cal. 188. 

37.' Cal^—^Bienfleld v. Van Ness, 169 
P. 225, 176 Cal. 585. 


38. Conn.—-West Hartford v. Cole¬ 
man, 89 A. 1120, 88 Conn. 78. 

39. Ind.—Schaefer v. Hines, 10i3 N. 
E. 888, 66 Ind.App. 17. 

4a Ind.—^Pittsburgh, etc., R. Co. v. 
Schmuck. 103 N.E. 325, 181 Ind 
833—^Edwards v. Cooper, 70 N.E. 
1047, 168 Ind. 64. 

41. Ind.—Schaefer v. Hines, 102 N. 
E. 838, 66 lnd.App. 17. 

42. Mo.—Cole V. Parker-Washington 
Co., 207 S.W. 749, 766, 276 Mo. 330. 

43. Ky.—McAboy v. Gosnell, 64 S.W. 
961, 23 Ky.D. 1187. 

44. Tex.—^Breath v. GMilveston, Civ. 
App., 46 S.W. 908. 

44 C.J. p 849 note 38. 

46. Ind.—Millikan v. Grail, 98 N.E. 
291, 177 Ind. 426. 

4a Cal.—^Ransome-Crummey Co. v- 
Bennett, 171 P. 804. 177 Cal. 660. 

44 C.J. p 849 note 40. 
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47. Ind.—^Van Slcklo v. ilolknap, 28 
N.E. 305, 129 Ind. 658. 

44 C.J. p 8-19 note 41. 

4a Ind.—^Woodruff Place v. Oommn, 
100 N.B. 296, 179 Ind. 1. 

44 C.J. p 840 note 42. 

49. Cal.—Olrvln v. SJvpon, 48 P. 730, 
116 Cal. 604. 

Ind.—^Logansport v. Blakemoro, 17 
Ind. 318. 

50. Ky.—Walt v. Southern Oil, etc*., 
Co., 1373 S.W. 472, 209 Ky. 682. 

51. Ky.—Walt V. Southern Oil, etc., 
Co., supra. 

52. Cal.—California Tmpr. Co. v. 
Reynolds, 56 P. 802. 123 Cal. 88. 

44 C.J. p 849 noto 46. 
sa Ind.—Wiles V. Hobs, 16 N.E. 800, 
114 Ind. 371—Ovorshiner v. Jones* 
66 Ind. 452. 

54. Ind.—^Drew v. Oenova, 66 NJB. 
9. 160 Ind. 864. 
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that the contract should fix the time for beginning 
and completing the work, these times must be af¬ 
firmatively allcgcd.55 It is usually held necessary to 
aver completion of the work,®® although this is not 
necessary in some states.®^ It has also been held 
necessary to allege compliance with the contract,®® 
although the details of the work®® and the specific 
time of completion®® need not be alleged, especially 
where the petition otherwise contains full and spe¬ 
cific averments. A defect in the complaint as to 
the contract or its performance may be cured by a 
failure to demur and by allegations having the ef¬ 
fect of admissions by defendant in his answer,®i or 
allegations in the answer and replication which ade¬ 
quately raise an issue not offered by the complaint.®® 

(5) Assessment and Failure to Pay 

The complaint In an action to enforce an assessment 
against land for a public Improvement must aver the 
facts essential to Jurisdiction to make the assessment, 
and the making and apportionment of the assessment 
must be alleged. 

The comi)laint in an action to enforce an assess¬ 
ment against land for a public improvement must 
aver the facts essential to jurisdiction to make the 
assessment,®® notwithstanding in some jurisdic¬ 
tions proof of preliminary proceedings is dispensed 
with after a prima facie case under the statute has 
been established.®^ The making and apportionment 
of the assessment must be alleged,®® although the 
setting out of the assessment proceedings in detail 
is not required,®® the amount and the date being suf¬ 
ficient iimlcr some statutes.®^ Although an allega¬ 
tion that an assessment was duly apportioned has 
boon held to be suflicient,®® the complaint must have 


attached to it as an exhibit a copy of as much of 
the assessment roll as affects defendant’s proper¬ 
ty.®® 

Facts rendering the assessment due must be al¬ 
leged, as, for example, that the time fixed by the 
statute for payment has passed,7® but it is not nec¬ 
essary, where the action is brought by a contractor, 
to allege that the city has not paid plaintiff.71 The 
fact that defendant had been given time to elect to 
pay his assessment by installments but had not done 
so need not be alleged.72 The city is not required 
to allege any excuse for failure to bring suit with¬ 
in the period prescribed by a general statute of lim¬ 
itations in order to rebut the presumption of pay¬ 
ment of the assessment^® A complaint alleging, 
without explanation, that a street improvement bond 
had theretofore been foreclosed and alleging no 
facts which would show whether the lien of such 
bond was still in effect or whether it had been dis¬ 
charged failed to stale a cause of action for fore¬ 
closure of the lien of such bond.74 

(6) Description, Ownership, and Liability of 
Property 

The complaint In an action to enforce an assesiment 
against land for a public improvement must allege facts 
showing the liability of the property sought to be charged, 
and It must allege the ownership of the property and de¬ 
scribe It with sufficient definiteness and certainty to locate 
it. 

The complaint in an action to enforce an assess¬ 
ment against land for a public improvement must 
allege facts showing the liability of the property 
sought to be charged ;7® but it is not necessary to 
allege that the work has been completed in front of 


56. Pal.—^WaHhburn v. LyonH, 32 1*. 
»10, 07 Cal. 314. 

56. Pal.—Piillfomla Impr. Co. v. 

Uaynoldn. 66 1*. 803, 128 Onl. 88. 

44 C.J. p 840 nolo 50. 

67. Mo.—KolIoWH V, HorHoy, 167 S. 

W. 006, 171 Mo.App. 380. 

Ti'X.--Ki'iiMtiTmaker v. Kan Antonio, 
PIv.App., 2«3 H.W. 883, anirmod, 
Com.App., 200 K.\V. 632. 

58. -City Ht. Iinpr. Co. v. Wat- 

aon, 106 V, 9G7, 60 Cal.App. G87. 

44 C.J. V 849 uoto 62. 

66. Mo.—Mi'Xiro V. Lakenan, 108 S. 

\V. 141, 120 MO.APP. 180. 

41 C.J. p 840 note 63. 

60. Tox.—t4n*iith V. Calvt'fiton, Civ. 
App., 4G H.W. 003. 

61. Cal.—Uirvln v. Simon, 48 1*. 720, 
UG Cal. C04—City St. Tmpr. Co, v. 
WaiHon, 136 V. 967, 60 Cal.App. 
887. 

6a. Tnd.—Doxarth v. Mcdlllicuddy, 
47 N.n. 807, 48 N.B. 1042, 19 Ind. 
App. (2G. 

44 C.jr. p 848 note 68. 


63. Okl.—Town of Medford ex rel. 
Kuhs V. Karly, 16S P.2d 633, 104 
Okl. ncG. 

44 C.J. p 810 note 67. 

64. Ky.—Newport v. Tlmbcrlake, 8 
Ky.Op. 483. 

66. Okl.—Town of Medford ex rel. 
V. Uarly, 153 P.2d 63:i, 191 
Okl.‘.see. 

44 O.J. p 840 note 69. 

66. Ind.—Varble v. O'Noil, 37 N.E. 
2d 278, 110 Ind.App. 164. 

44 C.J. p 849 note 80. 

67. Ind.—^Edwards v. Cooper, 79 N. 
E. 1047, 188 Ind. 64. 

68. ICy.—Tennessee Pav. Brick Co. 
V. Barker, 69 S.W. 766. 23 Ky.L.. 
1069, 

66. Ind.—Cleveland, etc., R. Co. v. 
Porter, 74 N.E. 260. 76 N.E. 179, 
38 Ind.App. 826—Sloan v. Faurot, 
30 N.E. 689, 11 Ind.App. 689. 

76. Ind.—Lewis v. Albertson, 58 N- 
E. 1071, 28 Ind.App. 147. 
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Sufllelency of averment as to demand 
of payment 

Cal.—Williams v. Berlin. 60 P. 164, 
127 Cal. 678, 67 P. 1072, 6 Cal.Un- 
rep.Cas. 299. 

44 C.J. p 847 note 8 [aj. 

71. Ind.—^Dugrger v. Hicks, 36 N.E. 
1086, 11 lnd.App. 374. 

78. Ind.—Low V. Dallas, 75 N.E. &82, 
165 Ind. 392. 

44 C.J. p 850 note 67. 

73. Or.—City of Pendleton v. Hol¬ 
man. 164 P.2d 484, 177 Or. 632, 16i2 
A.L.R. 249. 

74. Cal.—^Browne v. XTlrich, 195 P-2d 
804, 86 Cal.App.2d 367. 

76. Fla.—Davant v. City of Brooks- 
ville, 144 So. 666, 107 Fla. '292. 

44 C.J. p 850 note 68. 

Benefit 

Bill to foreclose lien for municipal 
Improvements was held Insufficient 
In falling to show lots sought to be 
foreclosed against, adjoined, abutted, 
or were contiguous to, or speolaUiF 
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defendant’s The complaint need not assert 

any personal indebtedness of the owners of the 
property for the amount of the assessments^ 
Where a single assessment is made against a num¬ 
ber of lots of land, it is necessary to allege that the 
lots included were used by the owner as one tract.S8 
The ownership of the property which it is sought to 
charge must be alleged,S9 and the property itself 
must be described with sufficient definiteness and 
certainty to locate it.®® 

An assessment roll filed with the complaint as 
an exhibit may be referred to for a description of 
the property,®! but a material variance between the 
assessment roll and the complaint in the description 
of the property to be assessed is fatal.®® It has 
been held that it is not necessary specifically to al¬ 
lege that the property assessed is within the assess¬ 
ment district,®® and, even if the complaint seeks to 
subject to the payment of the assessment more land 
than is within the assessment district, the defect is 
not fatal.®^ Where it is sought to enforce the as¬ 
sessment against several persons as owners, com¬ 
plainant should be required to ascertain the inter¬ 
ests of the parties and plead such interests in order 
to show the amount of each person’s individual lia¬ 
bility.®® 

c. Demurrer 

A demurrer to a complaint which fails to allege facta 
neoassary to give the court Jurisdiction to enforce the 
assessment wlil be sustained, and, where the facts al¬ 


leged show that the cause of action Is barred, or that the 
law has not been complied with, the petition Is demur¬ 
rable. 

A demurrer to a complaint which fails to allege 
facts necessary to give the court jurisdiction to en¬ 
force the assessment will be sustained,®® as, for ex¬ 
ample, where it fails to allege that the improvement 
had been consented to by a majority of abutting 
landowners where such consent is necessary,®^ or 
fails to allege facts showing the insufficiency of a 
prior assessment.®® Where the facts alleged show 
that the cause of action is barred,®® or that the law 
has not been complied with,®® as, for example, that 
the contract had been awarded to plaintiff before 
the day set for the opening of the bids,®! or that 
it was not executed within the time allowed by stat¬ 
ute,®® or that the work had not been authorized,®® 
the petition is demurrable; and it does not matter 
that the allegations by which these facts appear are 
in themselves mere surplusage.®^ However, a de¬ 
murrer may be waived by failure to secure a ruling 
thereon in the trial court.®® 

A complaint claiming relief in excess of that to 
which complainant is entitled is not for that reason 
demurrable;®® nor is a complaint demurrable be¬ 
cause of discrepancies in the front-foot assessments 
which may be due to payments on a prior assess¬ 
ment,®7 or because of obviously clerical errors in 
allegations otherwise well made,®® or because of 
matters not apparent from the pleading itself.®® 


benefited by. Improvements.—^Davant 
V. City of Brooksvllle, supra. 
Coxulderatloa 

Petition to foreclose tax lien for 
street Improvement was held to al¬ 
lege consideration for liability.— 
Fenstermaker v. City of San An¬ 
tonio, TexCom.App., 290 S.W. >582. 

76. Cal—^Ferine v. Lewis, 60 P. 422, 
773, 128 Cal. 236. 

77. Tex.—Pleasant v. Mims, Civ. 
App., 56 S.W.2d 171. 

78. Mo —^Barber Asphalt Pav. Co. 
V. Peck. 85 S.W. 387, 186 Mo. 506. 

One lot only aibnttliig 
In order to bring an assessment 
within the rule of law subjecting an 
entire tract of land consisting of 
several lots only one of which abuts 
on the Improved street, if it is shown 
that all lots were used as one lot, 
it is necessary to allege facts show¬ 
ing the user of the several lots as 
one lot, and an allegation merely of 
the aggregate frontage of the lots is 
not an allegation that they were 
used as one.—^Barber Asphalt Pav. 
Co. V. Pebk, supra. 

79b Cal.—San Francisco v. Doe, 48 
CaJ. 660. 

44 C.J. p 860 noU 74. 


80. Tex.—^Lofstedt v. Gulf Paving 
Co., Clv.App., 185 S.W.2d 1208, af¬ 
firmed 188 S.W.8d 165, 144 Tex. 17. 

44 C J. p 860 note 76. 

Description held suAoient 

Ala.—^Bradford v. Huntsville, 112 So. 
200. 216 Ala. 591. 

Mo.—^Rlvervlew State Bank v. Court¬ 
ney. 74 S.W.2d 81, 229 Mo.App. 
111 . 

Tex.—^Lofstedt v. Gulf Paving Co., 
Civ.App., 185 S.W.2d 203, affirmed 
188 S.W.2d 155, 144 Tex. 17. 

81. Ind—Lahman v. Goshen, 98 N. 
E. 1. 710, 178 Ind. 64. 

88. Fla.—^Bostwlck v. South Jack¬ 
sonville. 82 So. 235, 77 Fla. 860. 

88. Mo.—^Kirkwood v. Hillcrest 
Realty Co., App., 234 S.W. 1033, 
transferred, see i226 S.W. 895, 286 
Mo. 143. 

84. Ky.—Holt v. Flgg, 94 S.W. 84, 
29 Ky.L. 613. 

85. Tex.—^Uvalde Rock Asphalt Co. 
V. Lyons, Civ.App., 289 S.W. 202. 

86. W.Va.—^Fairmont v. Bishop, 69 
S.E. 802, 68 W.Va. 308. 

87. W.Va.—^Fairmont v. Bishop, su¬ 
pra. 

44 aj. p 852 note 9. 
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88. Cal.—^Ede v. Cuneo, 55 P. 388, 
6 Cal.Unrep.Cas. 185. 

89. Ohio.—Bonte v. Taylor, 24 Ohio 
St. 628. 

90. Cal.—Perine Contracting, etc., 
Co. V. Quackenbush, 38 P. 533, 104 
Cal. 684. 

91. Cal.—^Perine Contracting, etc., 
Co. V. Quackenbush, supra. 

92. Cal.—Perine v, Forbush, 82 P. 
226, 97 Cal. 305. 

93. Mo.—Carthage v. Badgley, 73 
Mo.App. 123. 

94. Mo.—Carthage v. Badgley, su¬ 
pra. 

95b Tex.—Continental Southland 
Savings & Loan Ass’n v. Panhandle 
Const. Co., Civ.App., 77 S.W.2d 896, 
error refused. 

96. Cal.—Millsap v. Balfour, 97 P. 
668, 164 Cal. 303. 

44 C.J. p 862 note 17. 

97. W.Va.—^Elkins v. Harper, 95 S. 
E. 1033, 82 W.Va. 377. 

98. W.Va.—^Elkins v. Hcurper, su¬ 
pra. 

44 C.J. p 862 note 19. 

99. Ky.—^Bernard v. Green, 60 S.W. 
631, 22 Ky.L. 1448. 

44 C.J. p 862 note 20. 
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So, where it does not appear on the face of the bill 
that it is barred by limitations or laches, the defense 
cannot be raised by demurrer but must be set up 
by pica or answer and a petition showing a lapse 
of more than the statutory limitation period before 
commencement of suit, but not showing when or 
under what conditions defendant acquired title to 
realty, or not alleging any facts indicating that de¬ 
fendant was seriously affected by the delay, is not 
demurrable as showing that the suit is barred by 
laches.^ 

Special demurrer. Objection to the form of alle¬ 
gations should be presented by special demurrer, 
and, where presented by general demurrer, the ob¬ 
jection will not be sustained.^ The landowner, on 
general demurrer, cannot rely on an improper de¬ 
scription of the improvement,4 or on the failure to 
state that the street improved was a public street,® 
or on plaintiff’s failure to allege that notice was 
g^ven as required by statute,® or on the fact that the 
allegation of the giving of notice was not in the stat¬ 
utory formJ 

§ 1619. ■ Plea, Answer, Cross Complaint, 
and Subsequent Pleadings 

The defendant In a suit to enforce an assessment lien 
for a public improvement must set up his defense by an¬ 
swer, or other appropriate pleading, showing wherein 
the assessment lien Is irregular, unenforceable, or other¬ 
wise Invalid as the basis for the pending foreclosure pro- 


1. Ala.—Lamar v. Rivers, 178 Bo. 
16, 336 Ala. 130. 

2. Or.—City of Pendleton v. Hol¬ 
man, 164 P.2d 434, 177 Or. 533, 162 
A.L.R. 249. 

3. Cal.—^Richmond Conatr. Co. v. 
Orowney, 166 P. 1008, 29 Cal.App. 
427. 

4. Cal.—^Richmond Constr. Co. v. 
Growncy, supra. 

5. Cal.—Los Angeles Pav. Co. v. Los 
Angeles Fdy. Co., 186 P. 693, 181 
Cal. 685. 

6. Cal.—Williams v. Bcrgln, 60 P- 
164, 127 Cal. 578. 

44 C.J. p 852 note 24. 

7. Ind.—^Daly v. Gubbins, 82 N'.JE!. 
669, 170 Ind. 106. 

8. Fla.—Sawyer v. Town of Mt- 

Dora, 148 So. i209, 108 Fla. 456. 

Ky.—Bailey Constr. Oo. v. Cornett 
248 S.W. 285, 198 Ky. 148. 

9. Fla.—Sawyer v. Town of Mt. 

Dora, 148 So. 209, 108 Fla. 456. 

AUegaUoiLS liOld snlllolent to ooiL- 
stitnte defease 

Tex.—Gulf Paving Co. v. Lofstedt, 
188 S.W.2d 166, 144 Tex, 17. 

W.Va.—^Barly v. G. T. Fogle & Co., 
24 S.R2d 899, 126 W.Va. 466. I 


ceedings. A reply must put In Issue the averments of the 
answer setting up new matter. 

Where the complaint sets forth facts entitling 
plaintiff to the enforcement of the assessment lien, 
defendant, in order to defeat the lien, must set up 
his defense by answer or other appropriate plead¬ 
ing,® showing wherein the assessment lien is ir¬ 
regular, unenforceable, or otherwise invalid as the 
basis for the pending foreclosure proceedings.® 
The form and sufficiency of the pleading are gov¬ 
erned by the rules usually applicable to civil ac- 
tion,i® as, for example, that matter in abatement de¬ 
hors the record must be presented by a plea in abate¬ 
ment;^^ that material allegations by plaintiff must 
be denied by defendant, unless defendant relies on 
matter in confession and avoidance that mate¬ 
rial facts alleged by plaintiff and not denied by de¬ 
fendant arc deemed admitted that a denial, qual¬ 
ified in such a way as to evade the real issues of the 
case, is insufficient that separate defenses may 
be pleaded regardless of the rule as to inconsistent 
defenses where the inconsistency is apparent and 
not real and that defendant should be allowed to 
amend his answer to meet plaintifFs amended com- 
plaint.1® An answer by a defendant with respect 
to lots he docs not own is of no cffect.^^ A pica for 
partition cannot be made in answer to a suit on a 
special tax bill.^® 

Affirmative defenses. The facts constituting an 
affirmative defense must be specifically pleaded,^® 

la Ky.—Bull V. George M. Eady 
Co., 237 S.W. 670, 193 Ky. 813. 

44 C.J. p 850 note 85. 

14b Cal.—Shepard v. McNeil, 38 Cal. 
72. 

44 C.J. p 860 note 86. 

15. Gal.—^Wefltoll v. Altschul, 68 P. 

4. ')8, 126 Cal. 164. 

44 C.J. p 860 note 87. 

le. Cal.—^Harney y. Applegate, 67 
Cal. 206. 

44 C.J. p 861 note 88. 

17. Ky.—City of Haaard v. Duff, 176 

5. W.2d 146, 296 Ky. 628. 

la Mo.—Citizens Bank of Spring- 
field V. Wright. App., 122 S.W.2d 
409. 

Beason for mle 

It Is not error to strike a plea for 
partition from defendant’s answer, 
since, before the suit, the owner of 
any undivided interest in land 
charged by a tax bill may pay his 
share and discharge his interest from 
liability.—Citizens Bank of Spring- 
field V. Wright, supra. 

la Fla.—Sawyer v. Town of Mt. 

Dora, 148 So. 209, 108 Fla 466. 

44 C.J. P 851 note 89. 


Allegations hold insnffLoleiit to oon- 
stltnte defense 

Ala.—^Wynn v. First Nat. Bank, 159 
•So. 68, 229 Ala. 639. 

Fla—^Williams v. City of Fernandi- 
na 189 So. 830, 138 Fla 418—Cer¬ 
tain Lands upon which Taxes 
and/or Special Assessments are 
Delinquent v. City of Sebastian, 
176 So. 121, 129 Fla 233. 

Pa.—City of Philadelphia v. Burk, 
136 A. 635, 288 Pa. 383. 

la Cal.—WcHtall v. Altschul, 58 P. 
458, 126 Cal. 164. 

W.Va—^Barly v. G. T. Fogle & Co., 
24 S.E.2d 899, 125 W.Va 466. 

Non est faotnin 

In suit against landowner by hold¬ 
er of paving cortlficaie, plea of non 
est factum was held properly over¬ 
ruled, since suit was not founded on 
written instrument executed by de¬ 
fendant.—McGusker v. Field, Tex. 
Glv.App., 76 S.W.2d 816. 

11. Ind.—Pittsburgh, etc., R. Co. v. 
Schmuok, 103 N.E. 325, 181 Ind. 
323. 

44 C.J. p 860 note 83. 

12. Cal.—City St Impr. Co. v. Ron- 
tet. 78 P. 729, 140 Cal. 66. 
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and facts, not conclusionSi must be alleged.^^ 
Hence, an answer must aver the facts relied on in 
order to establish fraud,*i or lack of due process of 
law,22 or inequality of assessment,*3 or the exemp¬ 
tion of defendant’s property from the assessment, 
or lack of benefits received,*® Defendant must also 
properly allege a failure to comply with the require¬ 
ments of a city ordinance*® or of the contract,*^ 
or improper authorization*® or execution** of the 
work, or improper computation of the amount as¬ 
sessable against the property owners,** or a reduc¬ 
tion in the assessment*^ or payment.** 

Cross petition or set-off. A cross petition seek¬ 
ing damages must contain allegations of the facts 
showing the negligence or illegality of plaintiffs 
acts and the resulting damage to defendant,** and 
a similar rule applies to a plea of set-off.*^ 

Reply. In jurisdictions where a reply is provided 


for in the code its function is to put in issue the 
averments of the answer setting up new matter, and, 
where it fails to do this, it is insuflScient.*® The 
reply also fails where the facts alleged do not sup¬ 
port the conclusions therein contained.*® 

§ 1620. -Issues, Proof, and Variance 

In an action to enforce a special assessment against 
land, only such matters may be considered, or relied on 
by the parties, as are put In Issue by the pleadings, and 
only such evidence as conforms to the pleadings and the 
Issues raised thereby Is admissible. 

The rules as to issues, proof, and variance ap¬ 
plicable in civil cases generally apply to actions to 
enforce special assessments.*"^ Only such matters 
may be considered, or relied on by the parties, as 
are put in issue by the pleadings,** and only such 
evidence as conforms to the pleadings and the is- 


ao. Ind.—Shank v. Smith, SI N E 
9ftS. 157 Ind. 401, 55 Li.R.A. 564. 

44 C.J. P 851 note 90. 

21. Ind.—^Luz. etc.. Stone Go. v. 
Donaldson. 68 N.E. 1014, 163 Ind. 
481. 

U C J. p 851 noU 91. 

22. Ind.—Willard v. Albertaon. 63 N. 
E. 1077, 54 N.E. 403, 28 lnd.App. 
164. 

Slscziialiiatio& and ooaflsoatloii 
In suit to foreclose paving* assess¬ 
ment liens, railroad’s answer show¬ 
ing by allegations of ultimate facts 
that city's application of front-foot 
plan resulted In unjust discrimina¬ 
tion and confiscation of railroad's 
property without due process was 
held not demurrable.—^Atlantic Coast 
Line R Co. v. City of Winter Haven, 
151 So. 321,114 Fla. XXV. 

23. Ky.—Bayes v. Palntsvllie, 179 S. 
W. 623, 166 Ky. 679. L.R.A.1916B 
1027—^Huesman v, Dersch, 109 S. 
W. 319, 33 Ky.L. 77—^Boone v. 
Gleason, 10 Ky.Op. 254. 

Ezoenlvs apportlomnent 
In suit to foreclose special assess¬ 
ment liens, answer showing exces¬ 
sive apportionment of benefits, as 
distinguished from void assessment, 
should be allowed to stand.—Atlan¬ 
tic Coast Line R. Co. v. City of Win¬ 
ter Haven, 161 So. 321. 114 Fla. XXV. 

24. Tex.—^Flynt v. City of Kings¬ 
ville, CivA-pp., 50 fi.W.2d 414, re¬ 
versed on other grounds 82 S.W.2d 
934, 125 Tex. 510. 

25. Mo.—Granite Bituminous Pav. 
Co. V. Fleming. 168 S.W. 4, 261 Mo. 
210 . 

25. Ky.—Home v. Hehler. 64 S.W. 
918, 23 Ky.L. 1176. 

Mo.—Menefee v. Bell, 62 Mo.App. 
659. 

44 C.J. p 861 note 96. 


27. Ky.—Elrod v. Henderson. 9 Ky. 
Op. 496. 

28L Mo—Carthage v. Badgley. 73 
Mo.App. 123. 

44 C.J. p 851 note 97. 

29. Mo.—Carthage v. Badgley, su¬ 
pra. 

44 C.J. p 861 note 98. 

30. Tex.—Sullivan v. Texas Roach- 
Manigan Pav. Co., Clv.App., 220 S. 
W. 444. 

81. Ind.—^Lux, etc.. Stone Co. v. 
Donaldson, 68 N.E, 1014, 162 Ind. 
481. 

32. Ind.—^Lehman v. Goshen, 98 N. 
E. 1, 710, 178 Ind. 54. 

33. Ky.—^Pope V. Terry, 8 Ky.Op. 
373. 

44 C.jr. p 851 note 8. 

AUegatlons lield InsnUleleiit 
Allegation by homesteGid owner 
that •city paving lien on his property 
resulted to his damage by casting 
cloud on his title was msufflclent to 
entitle homestead owner to recover 
alleged damages.—^Risk v. City of 
ShamrodE, Tex.Civ.App., 61 S.W.2d 
153. 

34. Ky.—Nickels v. Frankfort, 111 
S.W. 706. 83 Ky.L. 918. 

44 C.J. p 851 note 4. 

55. Ky.—Trapp v. Bailey, 168 S.W. 

473, 162 Ky. 369. 

44 C.J. p 851 note 8. 

36. Ky.—Tompklnsville v. Miller, 
241 S.W. 809, 195 Ky. 148. 

44 CJ. p 861 note 7. 

37. Ky.—^Blanton v. Wilson, 28 S.W. 
2d 970, 234 Ky. 637. 

Mo.—City of Springfield ex rel. Koch 
V. Elsenmayer, App., 297 S.W. 460. 
Tex.—Special Assessment Securities 
Corporation v. Brown, Clv.App., 
106 S.W.2d 340, error dismissed— 
Joiner v. dty of Terrell, Clv.App., 
103 S.W.2d 1056, reversed on other 
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grounds UValde Const. Co. v. Join¬ 
er, 126 S.W.2d 22, 182 Tex. SOS- 
Emergency Clinic and Hospital v. 
Continental Inv. Co., Civ.App., 41 
S.W.2d 640, error refused. 

44 C.J. p 862 note 27. 

38. Cal.—^Newman v. Hye, 148 P.2d 
910. 64 Cal.App.2d 296. 

44 ax p 862 note 27 [b]. 
xssues held xalsed by pleadings 
Mo.—City of Chllllcothe ex rel. Day- 
ton V. Pennington, App., 288 S.W. 
989, followed In City of Chllllcothe 
ex reL Dayton v. Boehner, 288 S.W. 
941. 

W.Va.—G. T. Fogle & Co. v. Ohio 
Sav. Bank & Trust Co., 182 S.E. 
871, 116 W.Va. 713. 

44 C J. p 853 note 27 [c]. 

Xbbubm hM not raised by pleadings 

(1) In general—City of Orange¬ 
burg V. Southern Ry. Co., D.C.S,C., 65 
F.Supp. 171, reversed on other 
grounds, C.C.A., 145 F.2d 726, certio¬ 
rari denied 'SB S.Ct 866, 324 U.S. 860. 
89 L.Ed. 676. 

(2) Answer alleging that paving 
contractor assigned tax bills, sought 
to be foreclosed, to bond company or 
plaintiff eui trustee thereof, did not 
raise Question whether plaintiff was 
real party in interest.—Town of Car¬ 
rollton ex rel. Barrie v. Thomas, Mo. 
App., 24 S.W.2d 218. 

Beasonabla value of woxfc 

Statute providing that court "may” 
give Judgment in street improvement 
contractor's action on tax bill of city 
of third class for reasonable value 
of work done, if as good as contract 
regulred, was held to require such 
Judgrment, where evidence does not 
show that work Is entirely worthless 
and reasonable value thereof is 
shown by either party, although not 
specially pleaded by plaintiff.—^Kocfii 
V. Clyce, 92 8.W.2d 985, 282 MoJIipp. 
689. 



63 C.J.S. 


MUNICIPAL CORPORATIONS 


§ 1621 


sues raised thereby is admissible.*® A general de¬ 
nial has been held to raise the issue whether pro¬ 
ceedings alleged in the petition ripened into a con¬ 
tract,4® and whether a tax bill was void for want 
of proper description of the property assessed.^^ 
Plaintiff must prove all the material allegations of 
his cause of action,^2 but only such allegations,^* 
and defendant must prove the allegations of his de- 
fcnses.^^ Material allegations in the pleadings of 
the opposite party, which are properly pleaded and 
not denied, are deemed admitted and, therefore, 
need not be proved.^* 

Discrepancy between the pleading and proof in 
matters of description, if not such as to create un¬ 
certainty in the identity of the subject matter, can¬ 
not cause a material variance,^* but a variance cre¬ 
ating uncertainty is material.^^ ^ failure to de¬ 
scribe the property as fully in the petition as in the 
improvement certificate is not a fatal variance 
where omissions may be supplied by extrinsic evi¬ 
dence.^* A variance in the facts as to ownership 
due to an assignment of the claim is not material 
where the assignment of the certificate is made aft¬ 
er the commencement of suit thereon,^® but is ma¬ 
terial if assignment precedes the suit.*® A statute 


which by way of simplifying the pleading requires 
allegations of certain facts only does not operate to 
dispense with proof of other facts when they are put 
in issue.*i 

§ 1621. Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

The plaintiff in an action to enforce an assessment 
against land has the burden of proving material allega¬ 
tions of his complaint which are In issue, and the defend¬ 
ant must prove his defenses; but the parties will be aided 
In the establishment of their case by the presumptions 
which are Indulged in favor of the regularity of official 
acts. 

A municipal corporation in attempting to collect 
an assessment against realty is subject to the same 
rules respecting burden of proof and presumptions 
of law and fact that attend the prosecution of a 
like suit or action by an individual.** The burden 
is on plaintiff to prove the material allegations 'of 
the complaint where such allegations have been 
placed in issue.** He must establish the validity of 
the assessment.*^ The burden is also on plaintiff to 


89. Ky.—Blanton v. Wilson, 28 S.W. 

2d 970, 234 Ky. 637. 

44 C.J. p 862 note 27 [a], [d]. 
Bvldenoe held not objectloiiable 
In suit to foreclose pavement lien, 
admission of evidence offered to 
show that land which comprised 
street was dedicated as a street was 
not objectionable on ground that pe¬ 
tition did not contain any allegation 
of dedication In absence of pleading 
of surprise or aalcing for a continu¬ 
ance when defendant objected to 
such evidence.—City of Shreveport v. 
Selber, La.App., 21 Sa.2d 738. 

40. Mo.—Casteel v. Dearmont, 299 
S.W. 816, 221 Mo.App. 1217. 

41., Mo.—University City, to Use of 
Schulz, V. Amos, 166 S.W.2d 65, 236 
Mo.App. 428. 

49. Okl.—Town of Medford ex rel. 
Funs V. Early. 153 P.2d 633, 194 
Okl. 666. 

Tex.—Power v. City of Brcckenrldge, 
Clv.App., 290 S.W. 872. 

44 C.J. p 862 note 27 [g]. 

Adoption of statute 

Proof of city’s adoption of statute 
was hold necessary to show authori¬ 
ty to make street assessment, wbero 
suit was not based on assignable cer- 
tincate.—Power v. City of Brockon- 
ridge, supra. 

43. Ind.—Varble v. O’Neil, 37 N.B. 

2d 276, 110 Ind.App. 164. 

Tex.—Scanlan v. Oulf Bltullthlo Co.. 
Clv.App., 27 S.W.2d 877, reversed 
on other grounds, ConL.^p., 44 S. 
W.2d 967, 80 A.L.R. 862. 


Beneflt 

City, in suit to foreclose assess¬ 
ment lien for street improvements, 
need not prove that property was 
benefited in excess of cost of pave¬ 
ment.—^Flynt V. City of Kingsville, 
Clv.App., 60 S.W.2d 414, reversed on 
other grounds 82 S.W.2d 934, 126 
Tex. 510. 

44. Tex.—Flynt v. City of Kings¬ 
ville, supra. 

45. Cal.—Oakland Sav. Bank v. Sul¬ 
livan. 40 P. 646, 107 Cal. 428. 

44 C.J. p 853 note 28. 

46. Fla.—Morris v. Qainesville, 63 

So. 739, 60 Fla. 338. 

44 C.J. p 863 note 29. 

47. Mo.—German-Amerlcnn Bank v. 
Manning, 113 S.W. 251, 133 Mo. 
App. 294. 

44 C.J. p 863 note 30. 

4a Tex.—Blair v. Houston, Civ. 
App., 273 S.W. 346. 

49. Tex.—^Kernagan v. Ft. Worth, 
C1V.APP., 194 S.W. 626. 

50. Tex.—^Kernagan v. Ft. Worth, 
supra. 

44 C.J. p 863 note 33. 

51. Ky.—^Zint V. Croxson, 279 B.W. 
1067, 212 Ky. *617. 

SSL Or.—Uity of Pendleton v. Hol¬ 
man, 164 PJd 434. 177 Or. 532, 162 
A.L.R. 249. 

5a Tex.—Martinez v. Southwest 
Bltullthlo Co., Civ.App., 119 S.W. 
2d 740, reversed on other grounds 
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Southwest Bitullthlc Co. v. Mar¬ 
tinez, 143 S.W.2d 116, 135 Tex. 347. 
44 C.J. p 853 note 36. 

Exeoutloa of contract 
In suit to foreclose alleged paving 
lien where defendant filed plea of non 
eat factum as to alleged paving con¬ 
tracts, burden was on plaintiff to es¬ 
tablish by preponderance of the evi¬ 
dence the execution of the contracts. 
—^Martinez v. Southwest Bltullthlo 
Co., Clv.App., 119 S.W.2d 740, re¬ 
versed on other grounds Southwest 
Bitullthlc Co. V. Martinez, 143 S.W.2d 
116, 135 Tex. 347. 

Gompllanoe with contract 

(1) Generally an action on a tax 
bill and for the enforcement of the 
lien thereof against land is subject 
to the legal Incidents of an action on 
a special contract, and plaintiff must 
show substantial compliance with 
the contract to recover.—^Koch v. 
Clyce, 92.S.W.2d 985, 232 Mo.App. 
689. 

(2) If recovery is sought on a tax 
bill, although the work done was 
not in substantial compliance with 
the contract, plaintiff has the burden 
of showing the reasonable value of 
the work In order to recover there¬ 
for, after defendants showed that 
such work was not as good as the 
contract required, thereby Invalidat¬ 
ing the entire tax bill.—^Koch v. 
Clyce, supra 

54. Tex.—^Blsk V. City of Shamrock, 
Clv-App., 61 S.W.2d 168. 

44 C.J. P 853 note 36. 
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prove facts constituting an alleged estoppel of de¬ 
fendant to show the invalidity of the assessment-55 
When a prima facie case is established, the burden 
is on defendant to prove any defects or irregulari¬ 
ties in the proceedings rendering the assessment 
invalid,®® and the burden is on defendant to estab¬ 
lish an affirmative defense pleaded by him.®^ "Where 
a property owner has executed a written instrument 
waiving irregularities wdth respect to the assess¬ 
ment, he has the burden of sustaining a plea of 
fraud and mistake.®® 

Presumptions. Plaintiff will be aided in the es¬ 
tablishment of his case by the presumptions which 
generally are indulged in favor of the regularity of 
official acts®® and the validity of the assessment,®® 
even to the point of presuming that an invalid fea¬ 
ture of the ordinance authorizing the improvement 
was not applied to the work done thereunder in the 


absence of evidence that it was so applied,®i or, in 
the absence of appeal by the landowner, that an er¬ 
ror would have been corrected by order of the city 
council if it had been brought to the council’s at- 
tention-fi® Also, official records of acts of city au¬ 
thorities offered by defendant in the action are en¬ 
titled to the presumption that the acts were regular 
and that all preliminaries incident thereto had been 
performed.®® 

b. Admissibility 

The rules governing the admissibility of evidence In 
actions generally ar^ applicable in actions to enforce the 
collection of assessments for municipal Improvements. 

The rules governing the admissibility of evidence 
in actions generally are applicable in actions to en¬ 
force the collection of assessments for municipal 
improvements,®^ as, for example, the rules as to the 
admissibility of documentary evidence,®® and the 


55. Ind.—^Hoosier Conatr. Co. v. Sei¬ 
bert. 114 N.E. 981, 63 Ind App. 694. 

58. Mo.—Brldgrea Asphalt Co. v. Ja- 
cobameyer, 142 S.W.2d 641. 346 

Mo. 609—City of Holla to Use of 
Schulz V. Studley, App. 120 SW. 
2d 186—City of Houston esc rel. 
and to Use of Lee v. Kelly, App, 
105 S.W.2d 53—City of Marshfield 
ex rel. and to Use of Hasten v. 
Brown, App, 99 S.W.2d 485—City 
of Washington ex rel. Luth v. 
Stumpe, App, 83 S.W.Sd 111. 

Tex—^Mitchell v. City of Terrell, 
Civ.App., 96 S.W.2d 566, error re¬ 
fused. 

44 C.J. p 853 note 39. 

ABseasmeiLtB not validated 

Burden was on property owners, 
complaining of street paving and 
sewer assessments, to show clearly 
that assessments were not levied be¬ 
fore effective date of act validating 
"all taxes heretofore levied by the 
city" in order to present proposition 
that such assessments were not val¬ 
idated.—Howarth v. City of De Land, 
158 So. 294, 117 Fla. 692, followed in 
Stewart v. City of De Land, 168 So. 
300, 117 Fla. 705. 

57. Mo.—Grace v. Koppel, 30 S.W. 

2d 182, 225 Mo.App. 291. 

44 C.J. P 853 note 40 
Assessment of other property 
Property owners, who were sued 
on special tax bill issued against 
their property for a street Improve¬ 
ment, and who alleged that some of 
lots claimed to abut improved avenue 
were not assessed on a frontage ba¬ 
sis, were required to establish such 
defense.—^Bridges Asphalt Co. v. Ja- 
cobsmeyer, 142 S.W.2d 641, 346 Mo. 
809. 

Somestead 

In contractor's suit to foreclose a 
paving lien, landowner relying on 
his homestead right in premlsea to 


defeat suit had burden of proving 
not only his Intention to establish 
homestead but actual occupancy be¬ 
fore the lien attached.—Panhandle 
Const. Co. V. Continental Southland 
Savings & Loan Ass'n, TexCiv.App., 
110 S.W.2d 632. error dismissed. 

B3. Ky. —Hargis v. W. T. Congleton 
Co., 66 S.W.2d 98. 252 Ky. 192. 

59. Ky. —O’Mara v. Town of Mt. 
Vernon, 185 S.W.2d 675, 299 Ky. 
401. 

44 C.J. p 853 note 41. 

80. Ky.—Peters v. Kash, 26 S.W.2d 
1025, 233 Ky. 362. 

44 C.J. p 864 note 48. 

Benefit 

Paving assessment of south half 
of lots abutting on paved street with¬ 
out reference to four subdivisions 
must be presumed to have been made 
with view to benefits to be received 
by property as a unit. In view of 
theoretical material relationship be¬ 
tween amount of assessment and 
amount of benefits to be received 
from improvement.—Cox v. Thurber 
Brick Co., Tex.Civ.App., 86 S.W.2d 
849, error dismissed. 

Sstabllshment of grade 
Ky.—Peters v. Kash, 25 S W.2d 1025, 
238 Ky. 363—Bemet v. Shanks, 65 
S.W. 690. 21 Ky.L. 1658. 

81. Ill.—Grey v. People, 62 N.E 
894, 194 lU. 486. 

44 C.J. p 864 note 43. 

82. Cal.—^Hutchinson Co. v. Cough¬ 
lin, 184 P. 435, 42 Cal.App. 664. 

63. Mo.—City of Mkplewood, for 
Use and Benefit of Scott v. Meryl 
Realty & Investment Co., App., 27 
S.W.2d 433. 

64. Mo.—City of Ferguson, to Use 

of United Const. Co. v. fitelCen, 
App., 300 S.W. 1039. I 

44 C.J. p 854 note 46. I 
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Bvldsnca held aflnrisstble 
Tex.—^Vogel v. Central Texas Se¬ 
curities Corporation, Clv.App., 82 
S.W.2d 243, error refused—Guaran¬ 
ty Mortg. Co. V. Hendricks, Civ. 
App., 69 S.W.2d 275, error refused. 
44 aJ. P 854 note 46 [a}. 

Evidence IMld Inadmissible 

(1) That other property owners 
had paid tax bill.—^Exter v. Kramer, 
291 S.W. 469, 316 Mo. 762. 

(2) That city failed to record ex¬ 
tended boundaries before Issuing tax 
bills against lots included.—City of 
Ferguson, to Use of United Const. 
Co., v. Steffen, Mo.App., 300 S.W. 
1039. 

(3) That defendant suffered dam¬ 
ages to its property after comple¬ 
tion of improvement.—^First Nat. 
Bank v. Aquamsl Land Co., App., 70 
S.W.2d 90, certiorari quashed State 
ex rel. Aquamsi Land Co. v. Hostet- 
ter, 79 S.W.2d 463. 836 Mo. 891. 

(4) Other evidence. 

U.S.—^Brown-Crummer inv. Co. of 
Wichita, Kan., v. City of Florals, 
Ala., D.C.Ala„ 55 F.2d 238. 

Mo.—Grace v. Koppel, 80 S.W.2d 182, 
226 Mo.App. 291. 

Tex.—^Thurber Brick Co. v. Johnson, 
Clv.App., 120 S.W.2d 839, error dis¬ 
missed—^Risk V. City of Shamrock, 
Clv.App., 61 S.W.2d 163. 

44 C.J. p 854 note 46 [b]. 

66. Tex.—^Martinez v. Southwest 
Bltulithic Co., Clv.App., 119 S.W.2d 
740, reversed on other grounds 
Southwest Bltulithic Co. v. Mar¬ 
tinez, 143 S.W.2d 116, 135 Tex. 347. 
44 C.J. p 854 note 47. 

Evidence held admissible 

(1) Paving cerufleate and contract 
lien.—Bryan v. First Nat. Bank, Tex. 
Clv.App., 108 8.W.2d 395. error dis¬ 
missed. 

(2) Assessment ordinance having 
thereto attached by clips six pages 
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rule that parol evidence is not admissible to add 
to®® or to contradict®^ public or official records or 
proceedings, or to prove a fact which may be estab¬ 
lished by documentary proof.®® Statements made 
in connection with negotiations for a compromise 
and settlement of a claim are not admissible.®® 

c. Weight and Sufficiency 

(1) In general 

(2) Prima facie case 


(1) In General 

General rules as to the weight and sufflclency of evi¬ 
dence apply In an action to enforce an assessment against 
land whether the action Is brought by a municipal corpo¬ 
ration or by an Individual. 

The rules governing the weight and sufficiency of 
evidence in actions generally are equally applicable 
in actions to enforce the collection of assessments,"^® 
and the same rules apply whether the action is 


entitled ** [city’s name] Pavings As¬ 
sessment Roll."—Doss V. West Tex. 
Const. Co.. 96 S.W.2d 1116. 128 Tex. 
339. 

(3) Council’s record, clearly show¬ 
ing passage of paving ordinances by 
quorum of councilmen. though not 
reciting passage thereof In most ex¬ 
plicit English.—Town of Carrollton 
ex rel. Barrie v. Thomas. MoAlPp.. 24 
S.W.2d 218. 

(4) Other evidence.—^Hinton v. 
Uvalde Paving Co., TexClv.App.. 77 
S.W.2d 733, error refused—44 C.J. P 
851 note 47 [a]. 

Evidence held Inadmissible 
Tex.—Continental Inv. Co. v. Arm¬ 
stead. C1V.APP., 143 S.W.2d 1003, 
error dismissed, Judgment correct 
—^Hinton V. Uvalde Paving Co., 
Clv.App.. 77 S.W.2d 733, error re¬ 
fused. 

44 C.J. p 864 note 47 [b]. 

66. Mo.—John Hill Constr. Go. v. 
Goldsmith, App., 237 S.W. 860. 

67. Mo.—^Bambrlck Bros. Constr. Co. 

V. McCormick. 137 S.W. 43, 157 
Mo. App. 198. 

44 C.J. p 865 note 49. 

68. Cal.—^Dorland v. McGlynn, 47 
Gal. 47. 

Ky.—Boone v. Gleason, 10 Ky.Op. 
254. 

44 C.J. p 865 note 60. 

69. Ind.—Frallch v. Barlow, 58 N.E. 
271, 26 Ind.App. 383. 

44C.J. p 865 note 61. 

7D. Ala.—Corpus JOxts dted la 
City of Birmingham v. Hudson, 132 
So. 1. 2, 222 Ala. 332. 

Mo.—Bridges Asphalt Co. v. Jacobs- 
meyer. 142 S.W.2d «41. 346 Mo. 609 
—Koch V. Glyoc, 92 S.W.2d 986, 232 
Mo.App. 6K9. 

Tex.—Martinos v. Southwest Bltu- 
llthlc Co., C1V.APP., 119 S.W.3d 740, 
reversed on other grounds South¬ 
west Bitullthlc Co. V. Martinos, 
143 S.W.2d 116, 136 Tex. 347. 

44 C.J. p 856 note 63. 

Bvldenoe held snldolent 
(1) In general. 

Ind.—Hennessey v. Breed, Elliott & 
Harrison, 176 K.E. ^1, 92 Ind. 
App. 166. 

Ky.—^Frasier v. City of Corbin, 80 S. 

W. 2d 696. 268 Ky. 682—Wilson v. 
Blanton, 11 S.W.2d 127, 226 Ky. 
518. 


La.—City of Shreveport v. Curclo, 
App., 157 So. 317. 

Mo.—Granite Bituminous Paving Co. 
V. St. Louis & M. R. R. Co., 55 S.W. 
2d 468, 331 Mo. 899, followed In 
Granite Bituminous Paving Co. v. 
Meryl Realty & Investment Co., 65 
S.W.2d 473—City of HJggmsville 
ex rel. and to Use of Kasco, Inc., 

V. Alton R. Co., 171 S.W.2d 796, 237 
Mo.App. 1204—^Kasco, Inc., v. Corn¬ 
er, App., 106 S.W.2d 61—First Nat. 
Bank v. Aquamsi Land Co, App.. 
70 S.W.2d 90. certiorari quashed 
State ex rel. Aquamsi Land Co. v. 
Hostetter, 79 S.W.2d 463, 336 Mo. 
391—Casteel v. Dearmont, 299 S. 

W. 816, 231 Mo.App. 1217. 

Pa.—City of Philadelphia v. Kauff- 
mann, 171 A. 83, 113 Pa.Super. 1. 
Tex —Cox v. City of Dallas, Civ.App., 
152 S.W.2d 499—Vaughan v. Ster¬ 
ling Nat. Bank & Trust Co. of New 
York, Civ.App., 124 S.W.3d 440, er¬ 
ror refused—Mitchell v. City of 
Terrell, Civ.App,, 96 S.W.2d 656, 
error refused—Willborg v. Gentry, 
Civ.App.. 93 S.W.2d 1204—Realty 
Trust Co. V. Koger, Civ.App., 70 
S.W.2d 448, error refused—Koh- 
feldt V. City of Denison, Civ.App., 
68 S.W 2d 649—Head v. Scurr, Civ. 
App., 8 S.W.2d 819, error dismissed. 
44 C J. p 855 note 53 [a]. 

<2) To support judgment for re¬ 
covery of assessment against land. 
La.—Town of Ruston v. Adams, 121 
So. 661, 9 La App. 618. 

Tex—Uvalde Rock Asphalt Co. v. 
Conroy, Civ.App., 71 S.W.2d 315, 
error refused. 

(3) To establish that taxpayer’s 
properly was within a municipal 
street Improvement district so as to 
bo subject to decree for delinquent 
assessments.—Beloatc v. Street Imp. 
Dist. No. 2 of Walnut Ridge, 169 S. 
W.2d 451, 208 Ark. 899. 

(4) To support finding that paving 
contractor had substantially com¬ 
plied with contract and that city act¬ 
ed In good faith and with due regard 
to rights of property owners In ac¬ 
cepting pavement as satisfactory.— 
Scanlan v. Continental Inv. Co., Tex 
Civ.App., 142 S.W.2d 432, error dis¬ 
missed, Judgment correct. 

(5) To show plaintiff’s failure to 
comply substantially with contract 
requirements In essential particulars, 
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SO as to preclude recovery of full 
amount of bill or certificate. 

Mo.—Koch V. Clyce. 92 :S.W.2d 985, 
233 Mo.App. 689. 

Tex—Southwest Inv. Co. v. Partin, 
Clv.App, 83 S.W.2d 76'6. 

(6) To Justify finding that paving 
was worthless and conferred no ben¬ 
efit on property.—^Head v. Scurr, Tex. 
Civ.App., 8 S.W.2d 819, error dis¬ 
missed. 

(7) To Justify award of attorney’s 
fees.—Peunhandle Const. Go. v. Con¬ 
tinental Southland Savings & Loan 
Ass’n, TexClv.App., 110 S.W.2d 632, 
error dismissed—Thompson v. 
Thurber Brick Co., TexClv.App., 42 
S.W.2d 93, error refused. 

Evldsnoe held Insuffl-cieiLt 

(1) In general. 

Ky.—Tuggle v. Marsee, 21 S.W.2d 
1032, 231 Ky. 660—Moss v. An¬ 
drews Asphalt Paving Co., 17 S.W. 
2d 265, 229 Ky, 419—Wilson v. 
Blanton, ll S.W.2d 127, 226 Ky. 
618. 

Mo.—^Bridges Asphalt Co. v. Jacobs- 
meyer, 143 S.W.2d 641, 346 Mo. 609 
—City of Webster Groves, to Use 
of Wise, V. Taylor, 13 S.W.2d 646, 
321 Mo. 956, followed in City of 
Webster Groves, to Use of Wise v. 
Burkart, 33 S.W.2d 1114—City of 
Rolla, to Use of Schulz, v. Studley, 
App., 120 S.W.2d 185—City of 
Marshfield ox rcl. and to Use of 
Hasten v. Brown, App., 99 S.W.2d 
486—State ox rel. Summers v. 
Ream, App., 82 S.W.2d 616—Grace 

V. Koppel, 30 S.W.2d 182, 226 Mo. 
App. 291. 

Tex.—Continental Inv. Co. v. Arm¬ 
stead, Civ.App., 143 S.W.2d 1003, 
error dismissed. Judgment correct 
—McTaggart v. Texas Bltulithii* 
Co., Civ.App., 132 S.W.2d 436— 
Vaughan v. Sterling Nat. Bank ^ 
Trust Co. of New York, Clv.App., 
124 S.W.2d 440, error refused— 
Myrick v. Central Texas Securi¬ 
ties Corporation, Clv.App., 122 S. 

W. 2d 687—^West Texas Const. Co. v. 
Adams, Civ.App., 64 S.W.2d 647, 
affirmed Shlrey v. West Texas 
Const. Co., 86 S.W.2d lllC, 126 
Tex 1'7S—^Lallemant v. City of 
Denison, Clv.App., 83 S.W.2d 293. 

44 C.J. p 866 note 63 [b]. 

(2) To sustain Judgment ordering 
sale of land for delinquent special 
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brought by a municipal corporation or by an indi¬ 
vidual'll A claim that the property constituted a 
homestead exempt from sale for the assessment 
must be established by certain and sufficient evi¬ 
dence. "^2 A town clerk's receipts showing payment 
in full, produced by defendant, constitute prima fa¬ 
cie evidence of payment.'^® 

(2) Prima Facie Case 

Under soma statutes, the production of certain docu¬ 
mentary evidence of the assessment establishes a prima 
facie case In a suit to enforce the assessrrient against 
land. 

In some states, where the enforcement of the as¬ 
sessment is by action at law or in equity, there are 
statutes providing that the production of certain 
documentary evidence of the assessment shall estab¬ 
lish a prima facie case, and, under such a statute, 
a plaintiff who has complied therewith is under no 
necessity, in the first instance, of offering proof of 
other facts.74 An ordinance so providing has been 


held to be within the constitutional powers of the 
city council'^® Under some statutes, proof of the 
assessment and nonpayment establishes a prima fa¬ 
cie case;^® under others, the assessment certificate 
constitutes prima facie proof of the regularity of 
the proceedings’^"^ and of the validity of the assess¬ 
ment,"^2 and proof of ownership of the assessment 
certificate is sufficient to raise a prima facie case,^2 
mere possession and introduction into evidence be¬ 
ing all that is required where the certificate is in 

blank.20 

In some jurisdictions, the assessment roll is prima 
facie evidence that all preliminary steps were regu¬ 
larly taken,in contested as well as in uncontested 
suits in other jurisdictions, production of the 
ordinance, contract, and apportionment establishes 
a prima facie case,*® even though the apportionment 
is erroneous and must be corrected.®^ In still other 
jurisdictions, the tax bill is prima facie evidence of 
defendant's liability®® without specific proof of the 


assesBments for local Improvement. 
—People V. Curtis. 168 N.B. i268. 336 
111. 248. 

(3) To establish fraud In maklngr 
Improvement.—^Tusgle v. Marsee. 
S.W.2d 1022. 281 Ky. 650—Janutola 
& Comadorl Const. Co. v. Taulbee, 16 
S.W.2d 1026, 229 Ky. 213. 

(4) To establish that street Im¬ 
provement contract was let without 
competitive bidding as result of con¬ 
spiracy between contractors.—^Mc¬ 
Hugh V. Voyce, 274 P. 871. 96 Cal. 
App. 498. 

(5) To support Judgment for own¬ 
er on his counterclaim —City of Cor¬ 
bin, for Use and Benefit of Moore, v. 
Rains. 140 S.W.2d 1057. 283 Ky. 244. 
71. Or.—City of Pendleton v. Hol¬ 
man. 164 P.2d 434. 177 Or. 58i2. 162 
A.L..R. 249. 

TO. Tex.—^Panhandle Const. Co. v. 
Continental Southland Savings & 
Loan As8*n. Clv.App.. 110 S.W.2d 
632. error dismissed. 

Evldenoe hAd snlfioleat to sstabUsh 
homestead exemptloiL 
Tex.—Continental Inv. Co. v. 
Schmeich. Clv.App.. 145 S.W.2d 
219. error refused. 

BvideiLoe hSld Insninolent 

(1) To establish existence of 
homestead at time ordinance fixing 
lien on property weia adopted.—^L. B. 
Whitham & Co. v. Stout. Tex. Civ. 
App., 41 S.W.2d 817, error refused. 

(8) To show that property, at 
time special assessment lien attaoh- 
ed^ had been transferred to present 
owners asserting homestead right.— 
£fiilrey v. West Texas Const. Co.. 86 
8.W.8d 1116. 126 Tex. 172. . 

78L ' N.C.—Town of Taylorsville v. 
^Mbose, 192 <S.ES. 394. 212 NC. 379. 


74. Mo.—City of Rolla^ to Use of 
Schulz V. Studley. App.. 120 8.W. 
2d 185—City of Houston ex rel. 
and to Use of Lee v. Kelly. App.. 
105 S.W.2d 53. 

Tex.—^Baldwin v. Morton, Civ.App.. 
19 S.W.2d 948. 

Conclusiveness of certificate, bond, 
warrant, or tax bill and elTect <ls 
evidence generally see supra I 
1457. 

76. Cal.—^Empire Securities Co. v. 
Countryman. 238 P. 403. 70 Cal. 
App. 412. 

78. Ark.—^Texarkana Bd. of Impr. 
Dlst. No. 6 V. Offenhauser. 105 S. 
W. 265. 84 Ark. 257. 

77- Tex.—^Murray v. Reagan. 102 S. 
W.2d 202. 129 Tex. 206—^Evans v. 
Whicker. 90 SW.2d 654, 126 Tex. 
621. 

78. Tex.—Special Assessment Se¬ 
curities Corporation v. Brown, Civ. 
App., 106 S.W.2d 340, error dis¬ 
missed. 

79. Tex.—Norwich State Bank v. 
Kanner, ClvA.pp., *235 S.W. i248— 
Dillon V. Whitley, Civ.App., 210 
S.W. 829. 

80. Tex.—Norwich State Bank v. 
Kanner, Clv.App., 235 S.W. 248— 
Dillon V. Whitley, Clv.App., 210 S. 
W. 329. 

81. Ind.—Webster v. Independent 
Constr. Co., 139 N.E. 160. 80 Ind. 
App. 499—Curless v- Watson. 100 
N.E. 576, 84 lnd.App. 110, transfer¬ 
red, see. 108 H.E. 497, 180 Ind. 
86 . 

88. Ind.—Webster v. Independent 
Constr. Co., 189 N.E. 160, 80 Ind. 

• App. 499. 


83. Ky.—Miller v. L. R. Plgg Co., 
194 S.W. >566, 175 Ky. 495. 

44 C.J. p 856 note 64. 

84. Ky.—^Richardson v. Mehler, 63 
S.W. 967, 111 Ky. 408, 23 Ky.L. 
917. 

85. Mo.—City of Rolla, to Use of 
Schulz. V. Studley. App.. 120 S.W. 
2d 185—City of Houston, ex rel. 
and to Use of Lee. v. Kelly. App., 
105 SW.2d 63^1ty of Marshfield 
ex rel. and to Use of Hasten v. 
Brown. App, 99 S.W.2d 486. 

44 C.J. p 856 note 66. 

Assignment in blank 
In action to enforce Hen of a spe¬ 
cial tax bill issued to contractors, 
plaintiff by Introducing tbx bill as¬ 
signed in blank by the contractors 
made prima facie case.—^Kosco. Inc., 
v. Corner, Mo.App.. 106 S.W.2d 61. 
Preparation of ordinance 

In suit on special tax bill Is¬ 
sued by city for reconstruction of 
street, where due Issuance of the 
special tax hill and plaintiff's own¬ 
ership thereof were pleaded and 
proved, and issue presented by de¬ 
fendant property owner extended no 
further than plaintiffs establish¬ 
ment of a prima facie cane. Judg¬ 
ment awarding special execution 
against property and directing pro 
rata distribution of proceeds between 
plaintiff and city which had claim 
against property was not erroneous 
because record was silent with re¬ 
spect to Improvement ordinance hav¬ 
ing been prepared and recommend¬ 
ed by board of public service as re¬ 
quired by city charter,—Central Pav¬ 
ing & Construction Co. v. Eighth & 
Morgan Garage & FilUng Station, 
Mo.. 169 S.W.2d 660. 
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facts involved, even though pleaded,*6 such as the 
date of its delivery,®^ the resolution authorizing and 
specifying the nature of the improvement,®® the per¬ 
formance of the work in a public street,®® or the ex¬ 
istence of installments due and unpaid.®® The tax 
bill docs not have this effect as against persons not 
made parties to the action,®i or where the person 
named as defendant is not stated in the bill to be 
the owner of the property,®® and, independently of 
the tax bill statute, it has been held that a prima 
facie case is established when it has been shown 
that the work has been done in a satisfactory man¬ 
ner and that it has been accepted by the city and 
paid for.®® 

A prima facie case is established in some states 
by production of the warrant, assessment, certifica¬ 
tion, and diagram together with an aflSdavit of de¬ 
mand and nonpayment,®^ the rule operating as pri¬ 
ma facie proof of specific facts necessary to the 
establishment of plaintiffs case, as, for example, 
the official establishment 'of the width and grade of 
the street,®® recommendation of the improvement by 
the proper official,®® due publication of the resolu¬ 
tion of intention,®'^ a proper execution,®® and re¬ 
cording®® of the contract, completion of the work^ 
in conformity with the contract,® demand of pay¬ 
ment,® and the making of the return of demand by 
a duly authorized person.^ The rule operates in fa¬ 
vor of an assignee of the lien as prima facie proof 
of the assignment,® The rule does not apply where 


the prima facie case, as proved, discloses on its face 
a violation of statute preventing recovery,® or where 
it is displaced by written objections to the making 
of the improvement*^ It has been held, without ref¬ 
erence to statute, that the introduction in evidence 
of the petition for paving, the newspapers in which 
the notice was published, and all the ordinances, to¬ 
gether with a certified statement by the clerk show¬ 
ing that the ordinance accepting the paving had 
been recorded, establishes a prima facie case.® 

Whenever a prima facie case is established, the 
burden then shifts to defendant to prove the inva¬ 
lidity of the proceedings, as discussed supra subdi¬ 
vision a of this section. 

§ 1622. Trial or Hearing 

On the trial of an action to enforce a special assess¬ 
ment against land, controverted questions of fact are for 
the Jury, instructions should not be misleading, and 
findings should be responsive to the Issues raised by the 
pleadings. 

The trial of an action to enforce special assess¬ 
ments against land is, in the absence of statutory 
provisions, governed by the rules relating to civil 
actions generally,® as, for example, that the court 
has power in its discretion to grant a continuance of 
the case whenever a postponement will result in a 
furtherance of justice ;i® that cither party is enti¬ 
tled to introduce evidence to rebut that of his ad¬ 
versary that controverted questions of fact arc 
for the jury and that, where such questions exist, 


86. Mo.—Adkins v. Quest, supra; 
Stlfcl V. Dougherty, 6 Mo.App. 441. 

87. Mo.—Adkins v. Quest, 79 Mo. 
App. 36. 

88. Mo.—Maryvlllo v. Cox, 1G7 S.W. 
1166, 181 Mo.App. i264. 

89. Mo.—Parker-Washlngton Co. v. 
Colo, 120 S.W. 118, 137 Mo.App. 
530. 

8a Mo.—Jalcks v. Morrill, 98 S.W. 
753, 201 Mo. 01. 

91. Mo.—rarkpr-Woshlngton Co. v. 
Colp, 120 S.W. ns, 137 Mo.App. 
630. 

92. Mo.—St. Jo.soph V. Forsco, 84 S. 
W. 98, no Mo.App. 127. 

93. Mo.—St. Joseph V. Anthony, 30 
Mo. 537. 

94. Aric.—Mosher v. Conway, 46 P. 
2d no, 45 Ariz. 463. 

44 C.J. p 866 nolo 76. 

Statats held vaUd 

A statute providing that the war¬ 
rant, assessment, and diagram with 
allldavll of nonpayment shall consti¬ 
tute prima facie evidence of the 
right to recover on the assessment 
warrant Is valid.—^Ainsworth v. Ari¬ 
zona Asphalt Pav. Co., 168 P. 428, 
18 Aiiz. 242. 


95. Cal.—Blanchard v. Ijadd, 67 P. 
130, 135 Gal. 212. 

96. Cal.—Ferine v. Erzgraber, 36 P. 
585, 102 Cal. 234—^Fanning v. Lev- 
iston, 28 P. 943, 93 Cal. 186 

97. Cal.—California Impr. Co. v. 
Reynolds, 65 P. 802, 123 Cal. 88. 

9& Cal.—Reid v. Clay, 66 P. i263, 
134 Cal. 207—Manning v. Don, 37 
P. 435, 90 Col. 610. 

99. Cal.—^Reld v. Clay, 66 P. 263, 
184 Cal. 207. 

1- Cal.—Bde V. Knight, 28 P. 860, 
93 Col. 169. 

8. Cal.—^Bde v. Knight, supra, 
a Cal.—Bde v. Knight, supra. 

4. Cal.—Reid v. Clay, 66 P. 262, 184 
Gal. 207. 

5. Cal.—Schmidt v. Santa Monica 
Commercial Co., 178 P. 315, 39 Cal 
App. 85. 

a Cal.—Witter v. Bachman, 49 P. 

202, 117 Cal. 818. 

44 C.J. p 856 note 87. 

7- Cal.—Dougherty v. Harrison; ^4 
Cal. 428. 

8. La.—Town of Ruston v. Adams, 
121 So. 661, 9 La.App. 618. 
a Pla. —Tampa Dock Co. v. Han- 
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I chett Bond Co., 141 So. 636. 106 
Pla. 470. 

Ohio.—^Baltimore, etc., R. Co. v. Bcll- 
aire. 64 N.B. 1263, 60 Ohio St. 301. 

10. Til.—Olbson V. Chicago, 22 111. 

666 . 

11 . Tex.—^Rudolph S. Blome Co. v. 
Herd, Civ.App., 185 S.W. 63. 

12. N.C.—Town of Wadesboro v. 
Coxe, 12 S.B.2d 223, 218 N.C. 720— 
Town of Taylorsville v. Moose, 193 
S.E. 394, 212 N.C. 379. 

Tex.—Gulf Paving Co. v. Lofntedt, 
188 S.W.2d 155, 144 Tex. 17— 
Guthrie v. Texas Pac. Coal & Oil 
Co., 122 S.W.3d 1049, 183 Tex. 180. 
44 O.J. p 86'6 note 93. 

Fortloiilar CLtisstloiu of fact 

(1) Whether particular piece of 
property will be benefited by pro¬ 
posed Improvement—Johnson City 
V. Carolina, C. & O. Ry. Co., 48 S.W. 
2d 215, 163 Tenn. 288. 

(2) Whether property on which 
borough sought to enforce street 
improvement assoaament was rural 
and not subject to front foot assess¬ 
ment rule.—^Borough of Rockwood v. 
Hemmlnger, 161 A. 467, 106 Pa.Su- 
per. 228. 
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the case cannot be taken from the jury.^* Instruc¬ 
tions should be confined to issues presented by the 
evidence,!^ and they should not tend to mislead or 
confuse the jury.i® An erroneous instruction can¬ 
not be cured by another instruction which more 
nearly approximates a correct statement of the law 
but which is not itself free from error.^® 

Where findings of facts are made by the court, 
they should be of the ultimate and not the probative 
facts.i7 The finding of fact should be responsive to 
and cover a sufficient number of the issues raised 
by the pleadings to sustain a judgment for plain- 
tiffi® or for defendant.^® A general finding in fa¬ 
vor of either party involves a finding in his favor 
on the particular issues involved .20 

Scope of inquiry. In a suit to enforce assessment 
liens, the court has jurisdiction to determine wheth¬ 
er the city had the power to take over paving con¬ 
tracts negotiated by a corporation which had sold 
lots and was bound to pave streets and sidewalks, 
and to assess abutting property for such paving .21 
Where a statute provides that an assessment in ex¬ 
cess of one half of the value of the property as¬ 


sessed is void as to the excess, the court in a suit to 
enforce the assessment lien has the duty of valuing 
the property and ascertaining the correct amount of 
assessment prior to sale of the land .22 

§ 1623. Judgment 

a. In general 

b. Relief granted 

c. Conclusiveness and effect 

d. Lien and satisfaction 

e. Opening and vacating 

a. In (General 

A Judgment In a suit to enforce an assessment against 
land is not void, although It may be erroneous, where the 
court has Jurisdiction. The Judgment must be supported 
by the pleadings and conform to the verdict and findings. 

In a suit to enforce an assessment against land, 
where the court has jurisdiction of the subject mat¬ 
ter and of the person of defendant, its judgment 
is not void, although it may be erroneous.23 How¬ 
ever, a material defect may render the judgment 
void.2^ The judgment must be supported by the 
pleadings^B and, likewise, the judgment must 


(3) Reasonableness of attorney’s 
fees stipulated In paving certificate. 
—Simms V. O. L. Cngler Co., Tex 
Clv.App., 47 S.W.2d 686. 

(4) What constitutes reasonable 
attorney's fees for collection of pav¬ 
ing costs by suit.—Shambaugb v. 
Bellar, Tex.Clv.App., 64 S.W.2d 550. 
fivldeiLco held Insufflolent to raise 

Issne for Jury 

Tex.—^Panhandle Const. Co. v. Con¬ 
tinental Southland Savings & Loan 
Ass'n, Civ.App., 110 S.W.2d 632, 
error dismissed. 

13. Tex—^Risk v. City of Shamrock, 
Clv.App.. 61 S.W.2d 153—Simms v. 
O. L. Crlgler Co., Giv.App., 47 S. 
W.2d 686. 

44 CLJ. p 856 note 94. 

14. Mo.—^First Nat. Bank v. Aquam- 
si Land Co, App., 70 S.W2d 90, 
certiorari quashed State ex rel. 
Aquamsl Land Co. v. Hostetter, 79 
S.W..2d 463. 836 Mo. 391. 

44 C.J. p 857 note 95. 

16. Mo.—City Trust Co. v. Cunning¬ 
ham, App., 7 S.W.2d 466. 

44 C.J. p 857 note 96. 

Defenses 

In suit by assignee of tax bills 
issued for street improvement, in¬ 
struction that property owner was 
entitled to all defenses against plain¬ 
tiff that it would have against con¬ 
tractor was held erroneous as giving 
Jury no guide as to what defenses 
were referred to; Instruction that, 
although property owner may have 
paid part of amount of tax bills, 
payment was not waiver of any valid 


defense, was held error because it 
failed to tell Jury what constituted 
valid defense, or what defenses were 
referred to.—^First Nat. Bank v. 
Aquamsl Land Co., App, 70 S.W.2d 
90, certiorari quashed State ex rel. 
Aquamsl Land Co. v. Hostetter, 79 
S.W.2d 463, 386 Mo. 391. 

16. Mo.—St. Louis V. Bxcelsior 
Brewing Co., 10 S.W. 477, 96 Mo. 
677. 

44 C.J. p 867 note 97. 

17. Ind.—Dugger v. Hicks, 36 N.E. 
1085. 11 Ind App. 374. 

44 C.J. p 857 note 98. 

18- Ind—Va ble v. O’Neil, 37 N.E. 

2d 276, 110 Ind.App. 164. 

44 C.J. p 867 note 99. 

43ewar 

In contractor's action to foreclose 
sewer assessment lien, court was not 
required to find that boundary lines 
of area beneficially affected by sew¬ 
er were established, or to find specifi¬ 
cally the basic facts which consti¬ 
tuted sewer a district sewer.—Varble 
V. O’Neil, supra 

19. Cal —Ransome-Crummey Co. v. 
Thurber, 212 P. 928, 60 Cal.App. 
327. 

44 C.J. p 857 note 1. 

20. Ind.—^National Exch. Bank v. 
Smith, 114 N.E. 881, 63 Ind.App. 
674. 

44 C.J. p 857 note 2. 

81. Fla—City of Coral Gables v. 
Coral Gables, Inc., 160 So. 476, 110 
Fla 189. 

22. Ky.—Tuggle v. Marsee, 21 S.W. 
2d 10i22, 231 Ey. 650—E. J. Khepfle 
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Sons V. City of Clifton, 19 S.W.2d 
1070, 230 Ky. 408. 

23: Cal.—^Mayo v. Ah Loy, 32 Cal. 

477, 91 Am.D. 695. 

44 C.J. p 857 note 3. 

Default Judgment against prop¬ 
erty owner for foreclosure of lien 
for paving costs was held not void, 
where record showed that court had 
Jurisdiction and neither petition, ci¬ 
tation, nor Judgment contained in¬ 
timation that property was home¬ 
stead.—Gehret v. Hetkes, Tox.Com. 
App., 36 S.W.2d 700. 

24. Mo.—Martin v. McCabe, 213 S. 
W.2d 497. 

Date of issne of tax bills 

Where special tax bills were Is¬ 
sued against only east half of tract 
and purchaser of bills complained 
that they should cover whole tract, 
whereupon city council passed ordi¬ 
nances canceling the o'd tax bills 
and authorizing issuance of new 
ones, but new issue did not boar date 
of their own Issue and were dated 
back to the date of the old lax bills, 
thereby making It appear that throe 
installments were past due thereon, 
when In fact they were not, the now 
tax bills and Judgment thereon were 
void.—^Martin v. McCabe, supra. 

85. Ky.—^Harris v. Flanery, 9 Ky. 
Op. 318. 

44 C.J. p 867 note 4. 

Default Judgment 

Petition to foreclose paving lien, 
not alleging taking of preliminary 
steps for creation of lien under char¬ 
ter provisions, was held InsuiOdclent 
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conform to the verdict^* and findings,27 but, 
wherever possible, the findings will be construed 
to support the judgment.28 . So, where separate 
objections and defenses are alleged, if the judg¬ 
ment of the court for defendant is supported 
by its findings of fact and conclusions of law 
on any of the objections, the others become im- 
material.29 Where the findings and decree award¬ 
ing a lien necessarily imply that all the defens¬ 
es interposed have been disallowed,’they need not 
be disposed of in express terms.30 A judgment 
is not invalidated by a mere clerical error,®i such 
as the omission of a dollar mark before the amount 
found duc.®2 

The judgment must describe the property®® with 
sufficient definiteness and certainty to locate it;®^ 
and, where separate assessments are enforced 
against several lot^, the judgment should state the 
amount with which each is chargeable,®® and as 
against several defendants owning separate interests 
in the same lot, there should be a separate judgment 
against the interest of each in the land.®® How¬ 
ever, although the judgment merely directs the com¬ 
missioner to sell sufficient of the property to sat¬ 
isfy the lien, it is sufficiently specific.®^ It is not 


a jurisdictional defect in the decree that it failed 
to recite that the statutory time should elapse be¬ 
fore sale.®® A judgment ordering a sale of the 
land but not providing for a period of redemption 
as required by statute has been held void;®® but 
it has also been held that a judgment authorizing 
a sale is not affected by a failure of the order con¬ 
firming the sale to provide for redemption, as the 
statute requires, in the absence of an offer by the 
owner to redeem.^® 

Judgment against property or person. Ordinari¬ 
ly the judgment is directed only against the prop¬ 
erty subject to the assessment,^! and a personal 
judgment is improper.^ However, a personal judg¬ 
ment is properly entered where the statute imposes 
a personal liability,^® although such a judgment is 
not necessary where the statute authorizing it is not 
exclusive and where the assessment is sought to 
be adjudged a lien on the property.^* Also, the 
special assessment certificate holder may waive his 
claim for a personal judgment and have a judg¬ 
ment in rem subjecting the property alone to the 
payment of his claim,^® and, in such case, the prop¬ 
erty owner may not complain of the failure to en¬ 
ter a personal judgment against him.^® Where the 


1o support default Judffment.—B«aadc 

V. City of Waco, Tox.Clv.App, 69 S. 

W. 2d 433. 

26. Mo.—Bambrick Bros. Constr, Co. 

V. McCormick, 137 S.W, 43, 157 Mo. 
App. 198. 

44 C.J. p 857 note €. 

27. Wash.—Soattlo v. Whitworth, 61 
P. 346, 18 Wash. 126. 

44 C,J. p 867 note 6. 

28. Wash.—Soattlo v. Whitworth, 
supra. 

44 C.J. p 867 note 7. 

2S^ Mo.—Burross v. Sprinfir, li28 S. 

W. 27, 143 Mo.App. 688. 

30. Mo.—^r<*rkinson v. Weber, 167 
S.W. 961, afil Mo. 186. 

31. Ark.—Roaslcy v. Bratcher, 170 
S.W, '240, 114 Ark. 612. 

32. Ark.—Beasley v. Bratcher, su¬ 
pra. 

33. Ky.—Moyor v. Covinprton, 45 S. 
W. 769, 103 Ky. 646, 20 Ky.L. 239. 

34. Cal.—Biff Kins v. Hartshorne, 
41 P. 283, 108 Cal. 154. 

44 C.J. p 868 note 13. 

35. Cal.—^Brady v. Kelly, 62 Cal. 
871. 

36. Ky.—Sutton v. Louisville, S 
Dana 28. 

37. Ky.—^Prlvetto v. Shirley, 234 S. I 

W. 740, 192 Ky. 806« I 


^ 38. Ark.—Beasley v. Bratcher, 170 
S.W. 249. 114 Ark. 612. 

44 C.J. p 858 note 17. 

39. Okl.—^Morgan v. City of Ard¬ 
more ex rel. Love & Thurmond, 78 
P.2d 786, 18i2 Okl. 642. 

40. Ky.—^Maypother v. Cast, 110 S. 
W. 308, 33 Ky.L. 396. 

41. Ky.—Sullpnffer v. C.irpy-Rced 
Co., 87 S.W.2d 974, 3C1 Ky 374. 

48. Pla.—City of Coral tSablos v. 
Certain Lands Upon Which Taxes 
Are Dolinquunt, 149 So. 36, 110 Flo. 
189. 

Ky.—Louisville & N. R. Co. v. Gar¬ 
rard, 73 S.W.2d 1024, 366 Ky. 327 
—Jenkins v. City of Bowling 
Greon, 64 S.W.2d 467, 251 Ky. 119 
—ChosapenkP & O. Ry. Co. v. City 
of Olive Hill, 31 S.W.2d 127, 231 
Ky. 66. 

Tonn—Johnson City v. Carolina, C 
& O. Ry. Co., 43 S.W.2d 316, 163 
Tenn. 283. 

44 C J. p 858 note 20. 

Judgment held not erroneons 
In action on special tax bill is- 
sued against property for a street 
improvement, where decree stated 
that plaintiff was entitled to recov¬ 
er from owner the amount of the 
tax bill and then declared such 
amount to be a special lien against 
the premises, and directed its fore¬ 
closure and the sale of tho property, 
decree was not erroneous as granting 
a personal money Judgment against 
the owner.—^Bridges Asphalt Co. v. 
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Jacobsmoyer, 142 S.W.2d 641, 34G 
Mo. 609. 

43. Iowa.—Dewey v. Des Moines, 70 
N.W. 606, 101 Iowa 416. 

44 C.J. p 868 note 19. 

Personal liability generally see In¬ 
fra S§ 1649-1652. 

Costs 

In proceeding to sell property for 
sower asRCRsment, rendering person¬ 
al Judgment against property owners 
for costs incuxTcd by sewer contrac¬ 
tor In collecting assessment was 
held proper.—Sullenger v. Caroy- 
Reed Co., 87 S.W.2d 974, 361 Ky. 
374. 

Seooadaxy UabUlty 
Where owners hy conveying prop¬ 
erly assessed for street improve¬ 
ment became sureties for payment 
thereof and pleadings and evidonee 
Justified enforcement of secondary 
liability. Judgment was rendered 
against such owners Axing their lia¬ 
bility os sureties, although such re¬ 
lief was not speciAcally prayed for. 
—^Uvalde Const. Co. v. Lawrence, 
Tex.Civ.App., 93 S.W.2d 213, error 
dismissed. 

44^ Tex.—Higgins v. Bordages, Civ. 
App., 28 S.W. 350. 

45. Tex.—Sterling Hat. Bank & 
Trust Co. of New Tork v. Blits, 
Civ.App., 76 S.W.2d 716, error dis¬ 
missed. 

46. Tex.—Sterling Nat. Bank & 
Trust Co. of Now Tork v. Elllis, 
supra. 
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court makes a decree foreclosing an assessment 
lien, it may, in its discretion, refuse to enter a per¬ 
sonal judgment until after execution of the fore¬ 
closure decree.^^ 

Entry and record. The entry of judgment is 
governed by the statutes with respect to the time 
of entry.^* A clerical error in the record of a 
judgment which does not render it misleading is 
not fatal.^® 

b. Belief Granted 

(1) In general 

(2) Attorney’s fees, costs, and interest 
(1) In General 

Ordinarily, the court In an action to enforce an asaess- 
ment against land will, In a proper case, grant Judgment 
against the property for the amount of the assessment 
due, and It may deduct from the amount of the assess¬ 
ment the amount of any overassessment. 

Ordinarily, the court in an action to enforce an 
assessment against land will, in a proper case, grant 
judgment against the property for the amount of 
the assessment due,®® and, where the suit is brought 
by the contractor, appropriate provision may be 
made for liability of the city for any deficits 
but, where the suit is brought by an assignee of 
the assessment lien, equity, it has been held, will 


permit recovery only for the amount of plaintiff’s 
outlay in the purchase of the lien.®^ The court 
may deduct from the amount of the assessment 
the amount of any overassessment,5* even though 
no tender of the amount admitted to be due was 
made,5‘i and it may credit defendant for any amount 
previously paid.®® Where the items are separable, 
credit may be given for the portion for which the 
contractor's claim has been denied®® or for which 
no legal claim can be made.®*^ Where, however, 
the pleadings afford no basis for the determination 
of the amount properly assessed, this cannot be 
done.®® 

Under some statutes the court may, in proceed¬ 
ings to enforce a lien, correct any mistake of the 
council so as to do complete justice to all,®® but, 
in the absence of such a statute, errors of the 
council are for the council to correct and are 
not within the jurisdiction of the court;®® nor 
will the fact that the city might have condemned 
the owner's land lawfully and that the improve¬ 
ment, although constructed unlawfully without con¬ 
demnation, benefited the other property of the 
owner justify a decree setting off the benefits 
against the value of the land taken and giving judg¬ 
ment for the balance.®! Some statutes authorize 
the recovery of judgment in an action on a special 


47. Neb.—^Lincoln v. Lincoln St. B> 
Co.. 98 N.W. 766, 67 Neb. 469. 

48L Ark.—^Ferrell v. Maasle, 238 S. 

W. 1083, 160 Ark. 166. 

44 C.J. p 858 note 28. 

40. U.S.—^Blrd V. McClelland, etc.. 

Brick Mfg. Co.. G.C.Mo., 45 F. 458. 
44 O.J. p 858 note 24. 

SOi. Ky.—^Forester v. Coombs LAnd 
Co., 126 S.W42d 488, 277 Ky. 279— 
Andrews Asphalt Paving Co. v. 
Brammell, 298 S.W. 966. 221 Ky. 
823. 

La.—Lemolne v. Wheless I&y. Go., 
App., 159 So. 434. 

At time of decree 
A statute requiring decree grant¬ 
ing relief prayed for In complaint In 
suit to foreclose specied improvement 
district taxes where answer has not 
been filed, or where cause has been 
decided for plaintiff, does not make 
Judgment mandatory except as to de¬ 
linquent assessments and penalties 
at time the matter Is addressed to 
court for decree.—^Board of Gom'rs 
of fitreet Improvement List. No. 2 
of Nashville v. Delinquent Lands, 
112 S.W.2d 730, 195 Ark. 681. 
imaoonud installments 
In blU to foreclose paving assess¬ 
ment lien, decree precipitating to 
maturity fuU amount of lien, al¬ 
though only two ■installments had 
accrued, was held warranted under 


charter and general law.—Gulf View 
Apartments v. City of Venice, 146 

50. 843, 108 Fla. 41. 

Tax resales 

Where It was admitted, in action 
to foreclose paving assessment Hens, 
that certain annual installments of 
assessments were properly Included 
In subsequent tax resales to county, 
plaintiff’s prayer for Judgment for 
those installments was required to 
be denied, but, where Installments 
had not been properly Included in tax 
resales, they were outstanding and 
were properly' foreclosed.—Town of 
Okeene, Okl, ex rel. Burgard v. 
Kratz, D.C.Okl., 46 F.Supp. 629. 

Tax oredlted to wrong lot 
Decree that tax bill owners had 
no Interest In lot where owner had 
paid tax credited to wrong lot was 
held erroneous because it did not do 
equity to tax bill owners.—Jaudon v. 
Lantz, 47 S.W.2d 188, 226 Mo.App. 
764. 

51. Ky.—^Forester v. Coombs Land 
Co., 126 S.W.2d 433. 277 Ky. 379. 

52. Fla—Shaw v. Hamm, 188 So. 
19, 183 Fla 722. 

53. Fla—^Atlantic Coast Line R. Co. 
V. City of Winter Haven, 151 So. 
821, 114 Fla XXV. 

Ky.—Andrews Asphalt Paving Co. v. 
Brammell, 208 S.W. 966. 221 Ky. 
828. 

44 O.J. p 868 note 25. 
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54. Mo.—Commerce Trust Co. v. 
Kock, 223 S.W. 1067, 288 Mo. 209. 

65. U.S.—Town of Okeene, Okl., ex 
rel. Burgard v. Kratz, D.C.Okl., 45 
F.Supp. 639. 

56. Mo.—Schropp V. Zellda Porsec* 
Inv. Co., 224 S.W. 424. 

44 C.J. p 868 note 27. 

57. Tex.—^Norwich State Bank v. 
Kanner, Clv.App., 286 S.W. 248. 

44 C.J. p 858 note 28. 

Oxnlzslon fronti assessment unit 
Proportionate part of toUl delin¬ 
quency, originally chargeable against 
tract voluntarily omitted Arom as¬ 
sessment unit, must be deducted 
from Judgment against remaining 
tracts.—Bosworth v. Anderson, 9 P. 
3d 807, 61 Idaho 685. 

58. Cal.—^Dorland v. Bergson, 21 P. 
687, 78 Cal. 637. 

69. Mo.—First Nat. Bank v. Aquam- 
Bl Land Co., App., 70 S.W.2d 90, 
certiorari quashed State ex rel. 
Aquamsl Land Co. v. Hostetter, 70 
S.W.2d 468, 336 Mo. 891. 

44 C.J. p 859 note 80. 

60. Wash.—Spokane Falls v. 

Browne. 27 P. 1077, 8 Wash. 84. 

44 C.J. p 869 note 81. 

61. Ky.—Clinton v. Franklin, 88 6. 
W. 140. 119 Ky. 143, 26 Ky.L. 1066. 

44 C.J. p 859 note' 82. 
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tax bill for the reasonable value of the work done, 
where the full amount of the tax bill cannot be re¬ 
covered because of failure substantially to comply 
with the improvement contract.®* 

Where the action is one in equity, the court in 
adjudging foreclosure has the power to grant a 
reasonable time for the property owner to pay the 
assessment found due before the sale,®® but an 
unreasonable delay is not warranted.®^ The judg¬ 
ment in a proceeding to foreclose paving bonds 
should require that money derived from the sale 
of the property be paid to the city treasurer to be¬ 
come a part of a separate special fund to pay all 
outstanding bonds and interest thereon, as required 
by statute,®® and it is improper for the court to 
direct that the money be paid to plaintiff in payment 
of plaintiff’s judgment.®® Where benefits were as¬ 
sessed against property erroneously described on 
the books of the municipality, the court in a suit 
to enforce the assessment could reform the descriij- 
tions carried on the books.® ^ 

The court has the power to decree a sale free 
of all dower or other interests of defendants who 
were before the court, although siich defendants 
would be entitled to assert a claim to their proper 
share of the proceeds of sale in the event of a sur¬ 
plus after payment of accumulated taxes and as¬ 
sessment and other paramount liens.®® A provi¬ 
sion of the judgment of foreclosure purporting to 
direct the city treasurer with respect to use of the 
money received from the sale of the property and 
precluding the city, if it purchased any of the 
properly, from selling it for less than a certain 
amount, has been held improper, since the court is 
premature in attempting to decree with respect to 
such matters.®® In an action by the holders of im¬ 
provement bonds to foreclose assessment liens, 
the court is without power to grant a prayer for 


cancellation of penalties provided in the bonds, 
where that would work an injustice against the 
owners of higher numbered bonds.^® 

Adjustment of equities. Where the land is be¬ 
ing sold under foreclosure of a lien subsequent to 
the assessment lien, the assessment lienholder will 
be protected by a decree that the assessment be 
first paid out of the proceeds of the sale.^^ Where 
the land has been sold and the proceeds are in 
court, the equities between a grantor who had guar¬ 
anteed the land free of encumbrances and his gran¬ 
tee are observed by decreeing that the grantor, to 
the extent of his guaranty, pay the assessment.^* 
As between lienholders of equal rank, the court 
will make an order as to such liens as the facts war¬ 
rant."^® 

Pendency of appeal from assessfnent. Although 
foreclosure of the assessment lien cannot be granted 
where an appeal from the assessment is pending 
and undisposed of, it is proper for the court to en¬ 
ter judgment that the lien exists subject to such 
appeal.^® 

Remittittir. Error in including interest in the 
judgment may be cured by a remission thereof.^® 

Property oimicd by municipality. The holders of 
improvement bonds suing to foreclose improvement 
assessment liens may be entitled to a decree de¬ 
termining the amount of liability of a municipal cor¬ 
poration on account of an assessment of benefits 
against property of the municipality in the im¬ 
provement district ;^® and, after the amount of such 
liability has been fixed by decree or judgment, if 
the requisite levies are not made, the court may 
entertain the question of ancillary remedies in aid 
of its existing jurisdiction.'^'^ 

Cross bUl. Where the suit for enforcement of 
the assessment lien is brought by a trustee for 


62. Mo.—Koch V. niyce. 92 S.W.2d 
086. 232 Mo.App. ((80. 

3Bq,iiltiii1>le prinolples applied 
Mo.—Koch V. Clyci*, HUi>ra. 
nratnra of noncompUaaoo 
Statute wa« held to embrace fall- 
uro lo employ kind nnd 4 u.antlty of 
malerial and oonRtruoi Improvomonts 
In manner reaulred by contract, as 
well as failure lo do work In work¬ 
manlike manner,—Koch v. Clyco, su¬ 
pra. 

63. N.-C.—^Town of Wake Forest v. 
aulley. 196 S.E. 84'5. 213 N.a 494. 

64. N’.C.—Town v. Zebulon v. Daw¬ 
son, 6 S.E]42d 686> 216 K.O. 520. 

65. Okl.—^Moreran v. City of Ard¬ 
more ex rel. Love & Thurmond, 78 
I\2d 786, 133 Okl. 642. 

86. Okl.—^Morgan v. City of Ard-| 
68 C.J.S.-64 


more ez rel. Love & Thurmond, su- 
pr8L 

67. Ark.—^Felker v. Board of Corners 
of Paving Improvement Dial. No. 
13, 160 S.W.2d 66, 203 Ark. 304. 

68. S.C.—Town of Cheraw v. Turn- 
age. 191 S.E. 831. 184 S.C. 76. 

68. Colo.—In re Special Assess- 
monls for Paving Dist. No. 3. In 
City of Golden, 96 P.2d 806. 105 
Colo. 168. 

7D. XT.S.—Town of Marshall cz rel. 
Versluls V. Carey, D.C.Okl., 42 F. 
Supp. 030. 

7L Ky.—Maypother v. Cast, 110 S. 

W. 308, 83 Ky.L. 395. 

78. Ky .—Barron v. Lexington. 109 
S.W. 896, 82 Ky.L. 92—Moxley V. 
Lawler, 97 S.W. 865, 128 Ky. 785, 
80 Ky.L. 16. 
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73. Ind.—^Brownell Impr. Co. v. Nix¬ 
on, 92 N.EL 603. OS N.E. 585. 48 
IndJlpp. 105. 

74. Cal.—L. A. Paving Co. v. Los 
Angeles Fdy. Co., 186 P. 503. 181 
Cal. 686. 

75. Ky.—^Manley v. LaGrange. 7 Ky. 
L. 826, 13 Ky.Op. 1128. 

76- U.S.—City of Clinton. Okl., ex 
rel. Sohuetter. v. First Nat. Bank 
in Clinton. Okl., D.G.Okl.. 89 F. 
Supp. 909. affirmed. C.C.A.. Hann v. 
City of Clinton, Okl., ez reK 
Sohuetter, 131 F.2d 978. 

77. U.S.—City of Clinton, Okl., ez 
rel. Sohuetter, v. First Nat. Bank 
in Clinton, Okl., D.C.OkL. 39 F. 
Supp. 909, affirmed, aOJL, Hann 
V. City of Clinton, Okl., ez reU 
Sdhuetter, 181 F^d 978. 
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the assignee*of tax bills, judgment may T^ot be 
awarded against him on a cross bill for damages 
caused by the paving contractor, since plaintiff is 
not the contractor’s assignee.^® 

(2) Attorney’s Fees, Costs, and Interest 

Under some statutes, an attorney's or collection fees 
may be recovered In an action to enforce the assessment 
lien, but. In the absence of such a statute, recovery of 
such fees and costs usually is denied. In some circum¬ 
stances, the court may properly adjudge interest in favor 
of plaintiff. 

Under statutes which have been held to be con- 
stilutional,^® attomey’s^o or collection*^ fees may 


be recovered in actions to' enforce the assessment 
lien; but, in the absence of such a statute, recov¬ 
ery of attorney’s fees and collection costs usually 
is denied.*^ Under the statutes, the right to the 
fee is not restricted to the city but is extended to 
any person entitled to maintain the action.** The 
statute is strictly construed,*^ the allowance being 
made only after performance of the statutory con¬ 
ditions,** and is limited to the statutory amount,*® 
or to an amount fixed by the court under certain 
conditions.**^ The requirements of a statute provid¬ 
ing for the collection of attorney’s fees, "if in- 


7a Mo.—^Town of Carrollton ex rel. 
Barrie v. Thomas, App., 24 S.W.2d 
218. 

79. Cal.—^Engebretsen v. Gay, 109 P. 
880, 168 Cal. 30. 38 L.RA..N.S. 
1063, AnnCas.l912A 690. 

44 C.J. p 859 note 39. 

sa Ark.—City of Eureka Springs, 
. V. Banks, 174 S.W.2d 947. 206 Ark. 
289. 

Fla.—Stewart v. City of De Land, 188 
So. 690, 137 Fla. 731—Gulf View 
Apartments v. City of Venice, 146 
So. 842, 108 Fla. 41. 

La.—^Lemoine v. Wheless Inv. Co., 
App., 159 So. 434. 

N.M.—Town of Hot Springs v. Able, 
133 P.2d 720, 46 N.M. 149. 

Tex.—Scanlan v. Continental Inv. 
Co., Civ.App., 143 S.W.2d 432. er¬ 
ror dismissed. Judgment correct— 
Tinch V. Fain-Townsend Co., Civ. 
App., 69 S.Wj2d 299—City of East- 
land V. Owen, Civ.App., 49 S.W.2d 
634, reversed on other grounds 
Owen V. City of Eastland, 78 S.W. 
2d 178, 134 Tex. 419—Si'anlan v. 
-Gulf Bitullthlc Co., Civ.App,, 27 
S.W.2d 877, reversed on other 
grounds, Com.App, 44 S.W.2d 967, 
80 A.L.R 852—^Farmers' State 
Bank of Burkburnett v. McReyn- 
olds, Civ.App., 1 S.W.2d 322— 
Smith Broa v. Vann, Civ.App., 296 
S.W. 1119. 

44 C.J. p 859 note 40. 

A regnlslte to a valid collection 
of attorney's fees for services ren¬ 
dered In foreclosing liens and col¬ 
lecting delinquent assessments of an 
improvement district is that an or¬ 
der be made directing that a charge 
for attorney’s fees be extended 
against particular tract of land In¬ 
cluded in notice, and, before a tax¬ 
payer can be required to pay such 
fee, there must be Judgment to that 
effect or payment must be ordered 
generally from penalties If district 
has contracted to pay attorney's fees 
from penalties.—Board of Com’rs of 
Street Improvement Diet. No. 2 of 
Nashville v. Delinquent Lands, US 
S.W.2d 730, 196 Ark. 681. 

Altowanoe dlsoxetloiiary 
tinder some statutes allowance of 


attorney's fees for collecting \alld 
assessment rests in discretion ot 
trial court.—Town of Lenoir v. Caro¬ 
lina & N. W. Ry. Co., 140 S.B. 618, 

194 N.C. 710. 

81. Iowa.—^Tuttle v. Polk, 60 N.W. 

38, 84 Iowa 13. 

Costs and ohaiges 

In suit to foreclose special im¬ 
provement district taxes, court costs 
and publication charges must be paid 
and are proper charges against the 
land.—Board of Com’rs of Street im¬ 
provement Diat. No. 2 of Nashville 
v. Delinquent Lands, 118 S.W.2d 730, 

195 Ark. 681. 

Cost of title abstract 
In suit by city to foreclose paving 
hen, including In decree cost of title 
abstract was held proper as part of 
“costs" of suit—Stewart v. City ot 
De Land, 188 So. 590, 137 Fla. 731 
—Gulf View Apartments v. City ot 
Venice, 145 So. 84d, 108 Fla. 41. 

Cost of foreclosure 
Okl,—^Board of Com’ra of Seminole 
County V. City of Wewoka ex 
reL Merten, 129 P.2d 83. 191 Okl 
233^—^Board of Com'rs of Seminole 
County V. City of Wewoka ex reh 
North. 127 P.3d 826, 191 Okl. 143. 

8S. n.S.—Town of Okeene, Okl., ex 
rel. Burgard v. Eratz, D.C.Okl., 
45 F.Supp. 629—^Town of Marshall 
ex rel. Versluis v. Carey, D.C.Okl., 
42 F.Supp. 630. 

Fla.—Turner v. City of Daytona 
Beach, 176 So. 897, 128 Fla. 903. 
La.—City of Monroe v. Allen, 132 
So. 355, 171 La. 815, followed In 
City of Monroe v. Cooper, 132 So 
358, 171 La 823. 

Okl.—Bailey v. Oklahoma City, 11 P. 
2d 113, 157 Okl. 96. 

“Cost of ooUectlng" 

Where city charter authorized col¬ 
lection of improvement assessments, 
attorney's fees for prosecution of 
suit to recover on paving assessment 
certificate providing for reasonable 
attorney's fees could not be recov¬ 
ered in such suit, since "cost of ool- 
lectlng" referred to court costs and 
not to attorney's fees.—Citizens Nat. 
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Bank of Waco v. City of Waco, Tex 
Civ.App., 94 S.Wj2d 1182, error dis¬ 
missed. 

Partial success 

Attorney's fees were not recover¬ 
able in litigation involving paving 
assessments wherein both sides were 
partially successful.—City of Laurel 
V. Fox, 124 So. 73. 1-54 Miss. 755. 

83. Iowa.—Tuttle v- Polk, 50 N.W. 
38. 84 Iowa 12. 

84. Cal.—Stokes v. Watklnson, 207 
P. 689, 189 Cal. 79. 

85. Ind.—Millikan v. Crail, 98 N.E. 
291, 177 Ind. 426. 

44 C.J. p 859 note 44. 

Owner not In default 
Property owner, against whom re¬ 
viewing court imposed judgment for 
proportionate share of paving as¬ 
sessment notwithstanding owner wots 
not liable under paving cortiflcote. 
was held not liable for atlornoy'K 
fees, since owner was not in default 
in failing to pay assessment until 
amount thereof was ascertained.— 
Uvalde Const. Co. v. Lawrence, Tex 
Civ App., 93 8.W.2d 213, error dis¬ 
missed. 

86. Ind.—Pittsburgh, etc., R. Co. v. 
Tates, 129 N.E. 406, 190 Ind. 112. 

44 C.J. p 860 note 45. 

87. Ark.—^Water Improvement Dial. 
No. 1 of Denton v. Brlner, 48 S.W. 
2d 1104, 185 Ark. 742. 

44 C.J. p 860 note 4G. 

Seasonablsness of amouiit 

(1) Value of work performed by 
attorney is not conclusive test of 
reasonableness of fee which city may 
charge landowner for collecting im¬ 
provement assessment.—City of 
Eastland v. Owen, Civ.App., 49 S.W. 
2d 634, reversed on other grounds 
Owen V. City of Eastland, 78 S.W.2d 
178, 124 Tex. 419. 

(2) Fee held reasonable.—^Lof- 
stedt V. Gulf Paving Co.. Civ.App., 
185 S.W.2d 203. affirmed 188 S.W.i2d 
156, 144 Tex. 17—Tinch v. Faln« 
Townsend Co.» Tex.Giv.App., 69 S.W. 
.2d 299. 
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curred,” are met by the mere emplo 3 niient of an 
attorney to press the suit for collection.^® 

The right to attorney’s fees does not accrue un¬ 
til action is commenced,®® so that, if a defaulting 
landowner at any time before commencement of 
suit tenders payment of the amount due including 
interest and penalties, he will escape liability for 
the attorney’s fees.®® Plaintiff’s right to the allow¬ 
ance is not defeated by the consolidation of several 
actions for enforcement of assessments against 
the same defendant,®^ but, in a single action, the 
statutory allowance can be made only once, even 
though several liens on as many lots are involved.®® 
It has been held that, after the action has been com¬ 
menced, plaintiffs right to recover costs cannot 
be defeated by an offer to pay the assessment with¬ 
out costs,®® but, under some statutes, if the as¬ 
sessment charges are paid before rendition of the 
final decree, collection costs and attorney’s fees 
may not be charged against the landowner.®^ 
Where the municipality suing to enforce the as¬ 
sessment is the successful party, taxing part of 
the costs against it is improper.®® 

Interest. Where assessments due the municipal¬ 
ity remained delinquent at the lime of the decree 


foreclosing the delinquent assessments, the court 
may properly adjudge interest in favor of plain¬ 
tiff.®® 

c. Conclusiveness and Effect 

Judgments enforcing assessments against land are 
open to collateral attack only on the grounds which may 
be urged against Judgments In general. They affect the 
land only, and bind only the interests therein of persons 
properly made parties to the action. 

Judgments enforcing assessments against land 
are open to collateral attack only on the grounds 
which may be urged against judgments in general.®7 
The judgment is conclusive as to all defenses which 
might have been urged in opposition thereto.®® 
Where the court is required to fix the value of the 
property prior to sale under a statute limiting the 
amount of the assessment to a certain per cent of 
the value, the judgment fixing the value is conclu¬ 
sive, regardless of the actual amount received on 
the sale.®® 

The judgment affects the land only,i even though 
it recites that defendant is indebted to plaintiff, 
provided it elsewhere directs the enforcement of 
the lien against the land.® The judgment binds 
the interests in the land of persons properly made 
parties to the action,® but it is not binding on the 


88. Tex.—^Norwich State Bank v. 
Kanner, Civ.App., 235 S.W. 248. 

44 O.J. p 8G0 note 47. 

Default 

In action for foreclosure of pav- 
Iner assessment cortlflcales providing 
for attorney's fees if incurred in col¬ 
lection, record showingr that default 
had been made and that suit was 
lirought by attorney representing 
holder entitled holder to attorney’s 
Pecs.—Tlnch v. FhIn-Townsend Co, 
Tex.Clv.App., 59 S.W.2d 399. 

89. Okl.—^Kreagor v. McCormick, 182 
P. 78, 74 Okl. 302. 

90. Okl.—Grier v. McCormick, 237 
P. 400, 100 Okl. 36—^Krenkrr v. Mc¬ 
Cormick, 182 P. 78, 74 OU. 303. 

91. Cal.—Stokes v. Watkinson, 207 
P. 689, 189 Cal. 79—Realty Constr., 
etc., Co. V. San JoanuIn County 
Super. Ct.. 133 P. 1048, 163 Cal. 
54.3. 

92. Cal.—^Realty Constr., etc., Co. v. 
San JoHnum County Super. Ct., su¬ 
pra—McCalub V. Dreyfus, 103 P. 
924, 156 Cal. 204. 

98. Cal.—Stokes v. Watkinson, 201 
P. 134, 63 Ca].App. 764. 

94. Ark.—^Board of Com’rs of Street 
Improvement Dist. No. 2 of Nash¬ 
ville V. Dollnquent Lionds, 113 S. 
W.2d 730, 196 Ark. 681. 

95. N.C.—Town of Zebulon v. Daw¬ 
son, 6 S.E.2d 636, 216 N.C. 520. 

98 Ark.—City of Eureka Springs 


V. Banks, 174 S.W.Sd 917, 206 Ark. 
289. 

Recovery of interest on aRsesament 
generally see supra $ 1578. 
Xntexest on interost 

Judgment on special tax bill for 
both principal and Interest in an ag¬ 
gregate sum and for InteieHt at the 
rate of eight per cent until paid was 
not subject to criticism because al¬ 
lowing interest on interoBt—Bridges 
Asphalt Go. V. Jacobsmeyer, 142 S.W. 
3d 641, 346 Mo. 609. 

97. Ark.—^Pinkston v. Schuman, 198 
S.W.3d 66, 210 Ark. 896. 

Okl.—Pitxsinimons v. Oklahoma City, 
135 r.2a 340, ia3 Okl. 348. 

44 C.J. p 860 note 63. 

▼old proceedings 

(1) Where city properly levied 
special assessment against realty for 
sewer construction, and tax sale oer- 
tifleates were foreclosed to collect 
spceial and general assessments 
against entire tract of land, greater 
portion of which was not benefited, 
and Judgment in foreclosure was en¬ 
tered against owner, and realty or¬ 
dered sold, foreclosure decree was 
subject to collateral attack, since 
proceedings were void—City of 
ScottsblulC V. Acton, 283 N.W. 374. 
135 Neb. 636. 

(2) Whore owner of realty was 
never a party to proceedings to fore¬ 
close special assessments and after 
rendition of foreclosure Judgment 
owner conveyed his Interest by quit- 
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claim deed to debtor. In proceeding 
under Bankruptcy Act for reorganl- 
z.ation of debtor, the foreclosure 
Judgment could be attacked, and de¬ 
termination that tbe foreclosure 
Judgment was void was binding on 
intcrvonor who claimed under pur¬ 
chaser at foreclosure sale.—In re V- 
I-D, Inc., CC.A.Ind, 158 F.2d 964, 
certiorari de.nied Glover v. ColRng, 67 
S.Ct. 1352, 331 U.S. 829, 91 L.lSd 1844. 
98 Pla.—^Paul v. City of Tampa, 198 
So. 683, 144 Pin. 767. 

44 G.J. p 860 note 64. 

99. Ky.—^B. J. Knepfie Sons v. City 
of Clifton, 19 S.W.Sd 1070, 230 Ky. 
408. 

Li Mo.—Jonnlngs Sewer DIst. of St. 
Louis County v. Pitcairn, 187 S.AV. 
'2d 750. 238 Mo.App. 704. 

N.C.—Town of Apex v. Templeton, 27 
S.B.3a 617, 223 N.C. 645. 

44 C.J. p 860 note 55. 

8 Mo.—^Robinson v. Levy, 117 S.W. 
677, 217 Mo. 498. 

8 Ark.—Cutslnger v. Strang, 168 S. 
W.3d 669, 203 Ark. 699—Hudgins v. 
Schultice, 175 S.W. 526, 118 Ark. 
139. 

Valid Judgment 

Where by proper action in district 
court a paving tax lien against real¬ 
ty in city was foreclosed and title 
passed at foreclosure sale, and there¬ 
after former owner sued to recover 
realty and rontal value on ground 
that foreclosure Judgment was whol- 
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interests of persons not made parties,^ including 
subsequent lienholders who retain their right to 
redeem subject to the rights acquired under fore¬ 
closure of the prior lien.® An election to foreclose 
a lien on property abutting on the improvement 
will, it seems, not estop the holder from a subse¬ 
quent foreclosure for a balance unpaid on back- 
lying property,® and the lienholder has an abso¬ 
lute right to foreclose on the back-l 3 n[ng property 
for the balance, where the statute expressly so pro¬ 
vides.^ Where suit to enforce a lien is brought 
in the wrong county, a judgment that the entire 
proceeding was invalid has been held improper 
and to be regarded only as an adjudication of dis¬ 
missal.® 

dL Lien and Satisfaction 

The lien of the Judgment In an action to enforce an 
assessment against land has been held limited in time 
by the provisions of statutes of limitation applicable to 
Judgments generally. 

The lien of the judgment in an action to enforce 
an assessment against land has been held limited 
in time the provision of statutes of limitation ap¬ 
plicable to judgments generally,® and an order 
that execution issue on a decree foreclosing an as¬ 
sessment lien made after the lapse of the statutory 
period is void,!® An assignment of a judgment to 


the holder of a void tax deed on the premises does 
not amount to a satisfaction in the absence of evi¬ 
dence showing such intention.ii 

6. Opening and Vacating 

A Judgment fop the sale of land In satisfaction of an 
assessment lien will be set aside at the Instance of the 
real party In Interest on sufficient grounds, but the Judg¬ 
ment will not be vacated for insufficient cause. 

A judgment for the sale of land in satisfaction 
of an assessment lien will be set aside at the in¬ 
stance of the real party in interest on sufficient 
grounds stated,^® as, for example, where the as¬ 
sessment warrant has been issued by mistake against 
the wrong person,^® or where thje municipality will¬ 
fully failed to comply with statutory requirements 
as to notice of suit to foreclose improvement liens, 
but the judgment will not be vacated for insuffi¬ 
cient cause.^5 The right to bring or maintain such 
a suit is not conditioned on a precedent payment 
of the assessment.^® A petition to vacate a de¬ 
cree qf sale and foreclosure is addressed to the 
discretion of the court and its ruling will not be 
reversed except for abuse of discretion.^^ A judg¬ 
ment holding the action for foreclosure of the as¬ 
sessment lien barred by limitations and canceling 
the lien will not be vacated for irregularities where 


ly void, Judgment and Judgment roll 
of first action would be examined, 
and, If foreclosure Judgment showed 
complete validity on face of Judg¬ 
ment roll, subsequent action would 
be dismissed.—^Fullwood v. Brown, 
185 P.2d 449. 199 Okl. 324. 

4. U.S.—In re V-I-D, Inc., C.C.A. 
Ind., 158 F.2d 964, certiorari de¬ 
nied Glover v. Oofflng, 67 S CL 1352, 
331 U.S. 829, 91 L.Ed. 1844. 

Fla.—Stem v. Raymond, 116 So. 6, 
95 Fla. 410. 

44 C.J. p 860 notes 57, 59. 

5. Mo.—Springfield v. Ransdell, 264 
S.W. 771, 305 Mo. 43. 

6. Ind —Cleveland, etc., R. Co. v. 
Porter, 74 NE. 260, 76 N.E. 179, 
38 Iiid.App. 226. 

7- Ind.—Voris v. Pittsburgh Plate 
Glass Co., 70 N.E. 249, 163 Ind. 599. 
8. Ey.—^Hedger v. Allmoslechner, 
124 S.W.2d 785. 276 Ky. 553. 

9u Wash.—Hinckley v. Seattle, 79 P> 
779, 37 Wash. 269. 

lOu CaL—^Borland v. Smith, 28 P. 
812, 93 Cal. 120. 

11. Mo.—^Barber Asphalt Pav. Co. v. 
Elene, 74 S.W. 872, 99 Mo.App. 

626. 

Ark.—Henderson v. Freeman, 
.171 6.W.2d 66, 205 Ark. 856. 

.WIbl —Stem V. Raymond, ilg So. 6, 
96.Fla. 410. 


Cteaatee 

Where Judgment foreclosing spe¬ 
cial assessment was rendered In pro¬ 
ceeding In which owner had never 
been served with summons and 
thereafter owner executed quitclaim 
deed, the owner’s Interest passed to 
his grantee and any rights acquired 
by vacation of foreclosure Judgement 
passed to grantee.—^in re V-I-D, Inc., 
C C.A.Ind., 168 F.2d 964, certiorari 
denied Glover v. Cofflng, 67 S.Ct. 
1352, 381 U.S. 829, 91 L.Ed. 1844. 
Bights of third persona 

In class suit In nature of bill of 
review to vacate decree foreclosing 
tax and special improvement liens, 
due process of law prevented entry 
of any decree affecting rights of m- 
nocent third persons who purchased 
land at foreclosure sale or from city 
thereafter until such persons should 
bo properly brought Into court, but 
plaintiffs could apply to lower court 
for leave to bring In additional par¬ 
ties with respect to lands claimed 
by them.—City of Lakeland v. Chase 
Nat Co.. 32 So 2d 833, 159 Fla. 783. 
Frooeeding held not one to set aside 
decree 

Ark—Pinkston v. Schuznan, 198 S. 
W.2d ffS, 210 Ark. 896. 

13. Ey.—Vorla v. Gallcdier. 87 S.W. 
776, 27 Ey.L. 1001, 

14, Fla.—City of Lakeland v. Chase 
Nat Co., 32 So.2d 833, 159 Fla. 783.. 
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Sefanlt Judgment 

Wash.—Case v. City of Bellingham, 
197 P.2d 105. 

16. Fla—^Paul v. City of Tampa, 198 
So. 683,144 Fla. 767. 

16. Ind.—Coddlngton v. Nees, 125 N. 
E. 657, 72 Ind.App. 141. 

Eavalld statute 

Taxpayer filing suit to set aside 
decree confirming foreclosure sale for 
improvement assessment liens was 
not required to pay any part of tax 
as condition to obtaining relief, 
where assessment liens were invalid 
because of unconstitutlonallty of act 
under which assessments were made. 
—City of Winter Haven v. Lake El¬ 
bert Citrus Fruit Co., 166 So. 360, 
122 Fla. 422. 

17. Ill.—^Village of Palatine v. Pola- 
nois EsUtes, 49 N.E.2d 655, 819 
I11.APP. 474. 

AbseiLoe of defendants 
In proceeding to foreclose assess¬ 
ment liens, denial of defendants* pe¬ 
tition to vacate decree of sale and 
foreclosure on ground that defend¬ 
ants were not present when cause 
was set for hearing, when It was 
heard or when decree was entered, 
was not abuse of discretion, where 
any failure to be present was 
through failure of defendants to use 
due diligence.—Village of Palatine v. 
Palanols Estates, supra. 
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plaintiff fails to establish his right to such relief.^^ 

§ 1624. Review 

The right of appeal In proeeedlnga ,to enforce cpeelal 
assessments against land rests entirely on statute, and 
compliance must be had with the statutory requirements 
for the taking of the appeal. 

Unless otherwise provided by statute, the rules re¬ 
lating to the review of civil actions generally ap¬ 
ply to the review of a judgment in an action to 
enforce an assessment against land.i^ It has been 
held that the right of appeal in proceedings to en¬ 
force special assessments rests entirely on stat¬ 
ute,and the statutory requirements for the tak¬ 
ing of the appeal must be complied with.2i A 
cross complaint by the landowner alleging the in¬ 
validity of the assessment district will not take 
the case out of the operation of the statute with 
respect to the limitation of the time for taking an 
appeal and filing the transcript.-^ 

The errors complained of must be shown by the 
record,23 and matters not properly raised or pre¬ 
served for review,24 or which arc immaterial,25 
will not be considered by the appellate court 


§1624 

The appellate court will indulge in all proper pre¬ 
sumptions,2 6 so that, where the contrary does not 
appear from the record, the validity of the pro¬ 
ceedings will be presumed.27 As a rule a finding 
based on conflicting evidence will not be disturbed,28 
and the determination of the trial court on a mat¬ 
ter addressed to its discretion will not be reversed 
except for abuse of discretion.^® Objections first 
made on appeal where there has been an earlier 
opportunity to urge them cannot be considered.®® 
However, where the petition to enforce a lien 
shows on its face that the lien expired before com¬ 
mencement of the suit, the error is not waived by 
failure to demur or answer.®^ 

A judgment will not be set aside for error not 
prejudicial to the party complaining.®® Defend¬ 
ant cannot urge that the court ordered more prop¬ 
erty sold than was necessary where he has accept¬ 
ed and retained without objection the surplus mon¬ 
eys arising from the sale.®® In a proper case the 
judgment below will be affirmed,®4 but the owner’s 
right to a reversal is not affected by the city’s fail¬ 
ure to appeal from the judgment against it af- 
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18. Okl.—City of Tahloquali ox rol. 
Johnston v. Franklin, 200 P.2d 417. 

19. Tex.—Real Estate Land Title & 
Trust Co. V. Gonornl Missionary 
Soc. of German Baptist Churches 
of North Amorica, Clv.App., 116 S. 
W.Sd 466. rrvorsed on other 
l^roundfl Genera 1 Missionary Soc. of 
German Baptist Churches of North 
America v. Real Estate Land Title 
ds Trust Go., 136 8.W.2d 609, 134 
Tex. 564. 

20. Ohio.—Balllmore, etc., R. Co. v. 
Bollaire, 54 N.E. 2G3. 60 Ohio St 
301. 

44 C.J. p 861 note 69. 

21. Ark.—Ferrell v. Mosslo, 233 S. 
W 108,3. ISO Ark. 156. 

44 C.J. p 861 noto 70. 

22. Ark.—Ferrell v. Massie. supra. 

23. Cal.—Crummey, Inc. v. Howe, 
192 r. 112, 48 Ca1.App. 542—Burns 
V. Casey, 109 1*. 94, 13 Cal.App. 
154. 

24. Mo.—Town of Carrollton ex rel. 
Barrie v. ThoniOH, App., 24 S.W.2d 
218. 

Asslffnaent hold InsnAclent 

Mo.—Town of Carrollton ex rol. Bar¬ 
rio V. Thomas, supra. 

25. Mo.—Mound City ex rel. ReinerL 
Bros. Const Co. v. Deurmont, 299 
S.W. 819, 221 Mo.App. 1226. 

MCoot questloiui 

Mo.—Schropp V. Zellda Forsee Inv. 
Co., 224 S.W. 484. 

26. Fla.—Simpson v. City of 

.BrooksviUa, 188 So. 794, 1S7 FU. 
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Prasimiptioii favozliiif order or fla- 
oree 

III.—^ViUagre of Palatine v. Palnnots 
Estates, 49 N.E.3d 656, 319 Ill.App. 
474. 

27. Mo.—Paxton v. Bonner, 167 S.W. 

986, 173 Mo.App 479. 

44 C.J. p 861 note 7.3. 

Uoiuier of coastmetion 

Appellate court could not assume 
that streets were not constructed ac¬ 
cording: to state highway commis¬ 
sion’s specifications.—^Blanton v. 
Town of Wallins, 201 S.W. 373, 218 
Ky. 295. 

Beoal]^ of work 

Ky.—City of Morehcad v. Blair, 47 
S.W.2d 741, 243 Ky. 84. 

Aaoimt of assessment 
Ky.—City of Mt Sterling v. Bishop, 
16 S.W.2d 416, 228 Ky. 629. 

2& Mo.—Schmidt v. Fltluck, App., 
26 S.W.2d 859. 

44 C.J. p 861 note 74. 

29. Ill.-Village of Palatine v. Pala- 
noia Estates, 49 N.E.2d 655, 319 
IlLApp. 474. 

SnUag oa petitloa to vacate decree 
111.—^Village of Palatine v. Palonois 
Estates, supra. 

30. Ill.—People ox rel. Nelson v. 
Runyard, 4 N.E.2a 371, 364 Til. 266. 

Ky.—City of Morehead v. Blair, 47 S. 
W.3d 741, 248 Ky. 84—^Moss v. An¬ 
drews Asphalt Paving Co., 17 S.W. 
2d 266, 229 Ky. 419. 

44 CJ. P 861 note 75. 

8L Ohio.—^Bonte v. Taylor, 24 Ohio 
St 628. 


32. Fla.—^Flnlayson v. Town of 
Montlcello, 189 So. 31, 137 Fla. 697. 
44 C.J. p 861 note 77. 

Collateral matter 

Colo.—In re Special Assessments for 
Paving Dist. No. 3, In City of Gold¬ 
en, 95 P.2d 806, 105 Colo. 158. 
Defective order of pahUcatloa 
Fact that the order of publication 
issued against unknown defendants 
in suit to enforce lien of special tax 
bills issued by city might have been 
defective because withhold approxi¬ 
mately one year after date of filing 
petition did not neccssitnle tho re¬ 
versal of a Judgment against a de¬ 
fendant appearing before the court.— 
Citizens Bank of Springfield v. 
Wright, Mo App., 132 S.W.3d 409. 
Pleadings considered amended to 
conform to proof 

Okl.—^Hynds v. dly of Ada ex rel. 
Mitchell, 168 P.2d .907, 196 Okl. 
466. 

38. Ky.—^Maypother v. Gast, 110 S. 
W. 308, 33 Ky.L. 395. 

34. Mo.—City of St. Louis v. Koch, 
App., 167 S.W.2d 84—Casteel v. 
Dearmont, 299 S-W. 816, 221 Mo. 
App. 1217. 

Bemlttltiir 

Where error In computation of 
amount due resulted in excessive 
Judgment in suit on an Installment 
special tax bill, no reversible error 
on ground of such excesslvenass 
could be claimed where plaintiff filed 
remittitur of excess.—^Rlverview 
State Bank v. Courtney, 74 S.W.2d 
81, 229 Mo.App. 111. 
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fected by the same crror.®B Where, after judg¬ 
ment dismissing the contractor’s petition as to a 
property owner in an action brought by him against 
the property owner and the city, he assigns his right 
of action to the city, an appeal in the name of the 
contractor and the city will not be dismissed on 
the ground that the contractor has no further in¬ 
terest and that the city cannot appeal.®® 

In some circumstances, judgment may be ren¬ 
dered by the appellate court on reversal of the 
judgment below, but the evidence may be such 
as not to authorize rendition of judgment by the 
appellate court,®® and, where adjustment of the 
indebtedness was necessary to establish the amount 
of the personal judgment to be awarded against 
property owners in a suit to foreclose the lien of 
paving certificates, the adjustment, it has been held, 
was to be made by the trial court, rather than 
through revision of the judgment by the appellate 
court.®® 

§ 1625. - Costs and Expenses 

Ordinarily the costa of appeal will not be Imposed 


on the appellee, although the Judgment Is corrected where 
it would have been corrected below had the trial court’s 
attention been directed to the error. 

The costs of appeal will not be imposed on the 
appellee, although the judgment is corrected where 
it would have been corrected below had the trial 
court’s attention been directed to the error,^0 but 
the allowance of excessive interest in the decree 
appealed from has been held to authorize the tax¬ 
ation of one half of the cost of the appeal against 
appellee.41 Where an action on tax bills for the 
benefit of the contractor is brought nominally in 
the name of the city, a recovery cannot be had by 
the contractors against the city for the expenses of 
an appeal where the attorneys for the contractors 
had no authorization to represent the city.^® On 
appeal from a judgment in favor of defendant, the 
appellate court on reversing such determination and 
ordering enforcement of the assessment may be 
authorized to determine the amount of reasonable 
attorney’s fees.^® 

The recovery of costs and attorney’s fees as part 
of the judgment of foreclosure of the assessment 
lien is discussed supra § 1623 b (2). 


5. Scire Facias 


§ 1626. In General 

In some jurisdictions an assessment lien may be en¬ 
forced by scire facias. 

In some jurisdictions an assessment lien may be 
enforced by scire facias.^^ When the writ of scire 


facias is issued in proper form the lien of the claim 
is continued for a prescribed period,^® and the mu¬ 
nicipal corporation is not chargeable with the fail¬ 
ure of the sheriff to serve the writ.^® 


35. Ky—^Krelger v. Gosnell. 70 S. 
W. 683. 24 KyL. 1096. 

44 C.J. p 8^1 note 79. 

30. Ky.—^Huesman v. Dersch, 109 S. 
W. 319, 33 Ky L. 77. 

37. Tex.—^Uvalde Const. Co. v. Law¬ 
rence. ClvApp, 93 S.W.2d 213, er¬ 
ror dismissed—Smith Bros. v. 
Vann, Clv.App., 29'6 S.W. 909, re¬ 
heard 396 S.W. 1119. 

38. Tex.—Continental Southland 
Savings & Loan Ass’n v. Panhandle 
Const. Co, Civ.App., 77 S.W.2d 896, 
error refused. 

39. Tex—Scanlan v. Continental 
Inv. Co., Clv.App, 142 S.W.2d 432, 
error dismissed. Judgment correct. 

10. La.—Thibodaux v. Stark, 76 So. 
806. 142 La. 375. 

41. Pla.—Baker v. Town of Dun- 
nellon, 158 So. 105, 117 Fla. 324. 

4L l£o.—^Harkness v. Independence, 
66 MO.APP. 527. 

43. Tex.—City of Fastland v. Owen, 
Ctv.App., 49 S.W.2d 534, reversed 
on other grounds Owen v. City of 
Bastland, 78 &W.2d 178, 124 Tex. 
419. 


44. Pa —^Borough of Berwick v. 
Smethers, 160 A 148, 105 Pa.Super. 
40—City of Reading v. Ryan, 21 
Pa.Diat. & Co. 252—^Borough of 
Norwood V. Denny, Com.PL, 28 Del. 
Co. 446—City of Scranton v. 
Schoenhof, Com.Pl., 47 Lack.Jur. 
29. 

44 C.J. p 862 note 84. 

Urndor general aot 

In the absence of specific direc¬ 
tions as to the enforcement of mu¬ 
nicipal claims created by a special 
act, they may be enforced by scire 
facias under a general act.—^McKees¬ 
port Borough v. Leezer, 12 Pa.Co. 
537. 

ICeohaalcB lien law 

Under a statute providing that as¬ 
sessment liens shall be filed as me¬ 
chanics’ liens are filed, end writs of 
scire facias and levari facias issued, 
as in the ccuse of medumlcs’ liens, the 
mechanics* lien law furnishes only 
a general, and not a specific, rule of 
procedure.—^Pittsburg v. Cluley, 66 
Pa. 449. 

Strict oomplianoe with statute re- 
gnlred 

Pa.—City of Scranton v. Barry, Com. 
PL, 44 Lack.Jur. 258. | 
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Statutory action in rem 
Pa.—City of Scranton v. Barry, su¬ 
pra. 

45. Pa.—Carless v. McCloskey, 90 
Pa.Super. 209—Upper Darby Tp. v. 
Bennett. 87 Pa.Super. 414—Upper 
Darby Tp. v. Scott’s Estate, Com. 
PI., 27 Del.Co. 126. 

Alias writ 

An alias writ of scire facias is 
merely a progressive step in the 
prosecution of the original writ and 
is not ellective to continue the lien 
for a further period computed from 
the date of the issuance of the alias 
writ.—Philadelphia v. Kelly, 63 Pa. 
Super. 133. 

Defective scire facias 
Where there is a specific limita¬ 
tion of the time within which tho 
lien may be enforced, a defective 
scire facias issued on the lien will 
not have the effect of continuing It. 
—Scranton v. Genet, 81 A. 336, 232 
Pa. 272—44 C.J. p 804 note 13 [d] (1). 

48. Pa.—Carless v. McCloskey, 90 
Pa.Super. 209—Upper Darby Tp. v. 
Bennett, 87 Pa.Super. 414. 
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Notice to issue. Under some statutory provisions 
any party named as a defendant in an assessment 
claim may serve a notice on claimant or the coun¬ 
sel of record to issue a scire facias.^'^ 

Rcz^wal of lien or judgment. In a proper case 
the lien^s or the judgment on the claim^s may be 
revived by scire facias. 

§ 1627. Defenses and Set-0£E 

The defendant may Interpose any proper defense to a 
scire facias to enforce a municipal improvement assess¬ 
ment lien. 

Defendant may interpose any proper defense to 
a scire facias to enforce a municipal improvement 
assessment licn.5® Matters which occur after the 
original assessment proceeding may be available as 
defenses,as, for example, a. mistake in the com¬ 
putation of the claim.52 Defendant cannot inquire 
into equities between the contractor and the mu¬ 
nicipal corporation,53 and, where the contract for 
an improvement has become valid as against the 
municipality by ratification, a property owner has 
no greater right than the municipality to assert its 
invalidity.'5* Rights secured to the property owner 
either by statute or by municipal ordinance may 
be asserted against the city as well as against the 
contractor for whose use the city sues.®^ It is no 


defense to a sidewalk assessment that the city has 
adopted a plan which, if carried into effect, will 
result in the widening of the street.®® 

A statute limiting the defenses which may be 
urged to scire facias on a municipal claim has been 
held not to apply to municipalities incorporated 
after its passage,®*^ or to municipalities not included 
among those to which the application of the stat¬ 
ute is in express terms restricted,®8 even though 
the latter are later annexed by statute to the for¬ 
mer.®® 

Matters which might have been pleaded in de¬ 
fense to the assessment proceedings®® or made 
ground for an appeal therefrom®^ cannot be set 
up as a defense in scire facias to enforce the as¬ 
sessment hen, as, for example, that one of the view¬ 
ers was not a freeholder,®2 that the improvement 
was of no benefit to the property,®* or that the price 
charged is excessive.®^ The rule against defenses 
which were available in the assessment proceeding 
is not applicable to one who has no notice there¬ 
of.®® 

Limitations. An assessment lien may be lost by a 
failure to issue a writ of scire facias within a 
prescribed time.®® Where the stjitute provides 
that the claim for lien must be filed within a stated 


417- Pa.—^Borouffh of Moosic v. Dav- 
cnhall, 93 Pa.Super. 434. 

XTotloe biald Inanfioleat 

Notlco to issue sciro facias on mu¬ 
nicipal claim, served on person 
who.se term os borou/ 7 h solicitor had 
4>xpircd, and whoso name did not ap¬ 
pear as oounsQl for claimant was 
hold InHumoicnl.—^Borouffh of Moosic 
v. l^avonhall, supra. 

4ai Po.—CUty of WJlKOH-Harre v. 
Minors Nut. Pank, Com.PI., 32 Luz. 
Ijoff.lloff. 22—City of Scranton v. 
Sohoonhof, Com.Pl., 47 Liack.Jur. 
29. 

After Judgment to enforce 

No scIrc fiicIOH to revive lion of 
municipal claim may issue until aft- 
judgment on scire facias to en¬ 
force.—Dorough of Avalon v. Shafor, 
100 Pa.Supor. 52. 

Purchasers wlthont notice 

llurough, lillng paving claim nam¬ 
ing wrong person as rocurd or re¬ 
puted owner of property subject to 
lion entered in locality index, was 
not entitled to writ of scire facias 
to revive Hen after conveyance of 
property by recorded deed to pur¬ 
chasers without actual or construc¬ 
tive notice of Hen from building and 
loan association, which purchased 
It at shorilPs sole on foreclosure of 
mortgage, given association by rec¬ 
ord owner, for amount Insufllclent to 
pajT Hen.—Borough of Blairsvllle v. 


DonatelH, 186 A. 247, 123 Pa.Super. 
51. 

49. Pa.—^Borough of Norwood v. 
Denny, Com.Pl., 28 Dcl.Co. 446. 

Suocasslve revivals 
The right to enforcement cannot bo 
indefinitely prolonged through suc¬ 
cessive revivals of Judgment by 
writs of scire facias under the stat¬ 
ute providing therefor—Scranton v. 
Oenct, 81 A. 336, 233 Po. 272. 

50. Pn.—Borough of North Catosau- 
qua v. Thomas. 95 Pa-Super 646. 

Cost ansnmed by street railroad cojeu 
poiiy 

It may be a good defense that the 
cost of paving has been assumed by 
a slrc‘ct railroad company.—Philadel¬ 
phia V. Scholl, 68 Pa,Super. 404—44 C. 
J. p 8*62 note 1. 

Xiook of notioe 

Whore former owner of abutting 
prop<‘rty had notice of curbing, prop¬ 
erly was nut relieved of liability by 
lack of notice to subsequent owner. 
—Borough of North Catasauqua v. 
Thomas, 96 Pa.Super. 646. 

51. IhL—Borough of Munhall v. 
'Wlnterstoen, Com.Pl., 89 Pittsb. 
Licg.J. 821. 

59. Pa.—Thomas v. Northern Lib¬ 
erties, 13 Pa. 117. 

44 C.J. P 862 note 96. 

63. Pa.—Brientnall v. Philadelphia, 
103 Pa. 166. 


54. Pa.—^Harrisburg v. Sheplor, 42 
A. 893, 190 Pa. 374. 

44 C.J. p 862 note 98. 

55. Pa.—^Philadelphia v. Jewell, 19 
A. 947, 135 Pa. 329. 

56. Pa,—York City v. Bcitzel, 41 Pa. 
Super. 194. 

57. Pa.—^Popper V. I'hiladelphla, G 
A. 899, 114 Pa 96—Brown v. Phll- 
adelphln, 6 A. 004, 3 l>a.Cas. 46. 

5& Pa.—J*hllade1phia v. Ddwards, 
78 Po, 62. 

59. Pa —^l^hlladelphia v. Bdwards, 
supra. 

ea Pa.—Borough of Munhall v. 
Wlntcrstecn, Com.Pl., 89 Pittsb. 
Leg.J. 321. 

61. Pa.—Somerset Borough v. 

Sweltzer, 54 Pa Super. 283. 

62, Po.—^Pittsburg V. Cluley, 74 Pa. 

2G2. 

63L Pa.—Commonwealth v. Woods, 
44 Pa. 113. 

64L Pa.—Philadelphia v. Pemberton, 
12 Pa.Dist. 743. 

65. Pa.—Camck Borough v. Cane- 
vin, 90 A. 147, 243 Psu 283. 

44 C.J. P 862 note 94. 

66, Pa.—^Borough of Avalon v. Shaf¬ 
er, 100 Pa.Super. 52—Philadelphia 
V. Kelly, 63 Pa.Supor. 133—City of 
Reading v. JSLyam, 21 PaDist. & Co. 
252. 
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period of the confirmation of the report of the board 
of viewers, the statute begins to run, in the case of 
a reconsideration of its action by the court, from 
the date of the final confirmation,so that it is 
not defense that the claim was filed more than 
the statutory period after the first confirmation de¬ 
cree where it appears that the confirmation was 
stricken and that the claim was filed within the 
statutory time after the final confirmation decree.®* 
The statutory requirement that a verdict must be 
recovered or judgment entered on the scire facias 
within a fixed period after the writ is issued is met 
by the filing of the report of the referee within the 
statutory period.®* 

Loss of lien. An agreement between the con¬ 
tractor and the property owners whereby the prop¬ 
erty owners bind themselves individually to pay 
their proper share of the costs is not a defense as 
evidencing a waiver or relinquishment of a right 
to a lien.*^® A defendant who has paid the money 
into court and had the property released from the 
lien may nevertheless urge as a defense the loss of 
a lien.^i 

Performance of contract. It has been held that 
gross negligence in the work,7* or a willful de¬ 
parture from the terms of the contract,^* resulting 
in a special injury to defendant,'^* defeats recov¬ 
ery, although a slight deviation will not.^® It is 
not necessary, however, in establishing special in¬ 
jury to him, that defendant should prove that the 
departure has resulted in a decrease in the market 
value of his property.^® 

Set-off. The landowner may set off money which 
plaintiff owed him for material purchased and de¬ 


livered for use in the construction of the improve¬ 
ment.^^ It is not a defense that the grading of 
another street did great damage to other lots of 

defendant.78 

§ 1628. Parties 

The real owner of the property aasessed may be made 
a party on scire facias. 

The real owner may be made a party on scire fa¬ 
cias, and his title will be bound without regard to 
who may be the record owner, or whether the rec¬ 
ord owner has been made a party.^9 It is proper,, 
however, to make the writ against the record owner, 
whether or not he is the real owner.*® If on the 
trial defendant named is dead, the action may pro¬ 
ceed. to judgment, the court refusing to permit a 
suggestion of death to be filed, where his successors 
have not registered title or intervened.*! 

Intervention. Any person interested in the prop¬ 
erty may be permitted to intervene in a proper 
case.** 

§ 1629. Form and Requisites of Writ 

The writ of scire facias must be In compliance wHh 
statutory requirements as to form and requisites. 

The writ of scire facias must be in compliance 
with statutory requirements as to form and requi¬ 
sites,** but informalities in the writ may be waived 
by defendant.*^ A writ based on a reassessment 
under a curative statute, which is held constitution¬ 
al, is valid even though the claim also recites the 
original assessment which had been allowed to 
lapse.*® 

Amendment. The writ may be amended in or- 


67. Pa.—East McKeesport v. Park. 
81 Pa.Super. 604. 

6& Pa.—East McKeesport v. Park, 
supra. 

69. Pa.—^Dunxnore v. Conrad, 76 Fa. 
Super. 473. 

70. Pa.—^Philadelphia v. Street, 41 
Pa.Super. 603. 

71. Pa.—^Philadelphia v. Mens, 28 
Pa.Super. 227. 

44 C.J. p 862 note 4. 

78. Pa.—Tork City v. Miller, 60 Pa. 
Super. 407, modified on other 
grounds 98 A. 1049, 254 Pa. 436— 
Philadelphia v. Bilyeu, 47 Pa.Su¬ 
per. 148. 

78. Pa.—Philadelphia v. BUyeu, su¬ 
pra. 

74i ' PiL—-Philadelphia v. Bilyeu, su- 
, pra. * 

78. Pa.—^Morton ▼. Smith, 28 Pa. 
Diet 1071. 


'76. Pa.—Philadelphia v. Bilyeu, 47 
Pa. Super. 148. 

77. Pa.—^Tork City v. Miller, 60 Pa. 
Super. 407, modified on other 
grounds 98 A, 1049, 254 Pa. 436. 

78. Pa.—Charlton v. Allegheny City, 
1 Grant 208. 

79. Fa—^Philadelphia v. Lukens, 22 
Pa.Super. 208—City of Scranton v. 
Schoenhof, Com.Pl., 47 Lack.Jur. 
29. 

44 C.J. p 863 note 20. 

SO. Pa.—^Tlegel v. Love, 61 Pa.Su- 
per. 149. 

44 Q.J. p 863 note 21. 

81. Pa.—^Philadelphia v- Dale, 56 Pa. 
Super. 842. 

88. Owner of huzlal rights 
In setre facias proceedlngrs on mu¬ 
nicipal claim for assessment against 
cemetery company, refusing to per¬ 
mit owner of burial rights in lot to 
intervene was held proper.—City of 
Philadelphia v. Levenngton Ceme¬ 
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tery Co., 159 A. 75, 104 Pa.Super. 
386. 

83. Pa.—Charleroi Borough ▼- iBai- 
ley, 54 Pa.Super. 331. 

Addition of names of persons Inter¬ 
ested 

Statute providing that a munici¬ 
pal corporation at the time of filing 
a prseoipe for a writ of scire facias 
Bur municipal lien may direct thn 
prothonotary to add the names of 
any persons claimant may know to 
have an interest in the premises is 
permissive only and not mandatory 
and a lien will not be stricken be¬ 
cause of the omission from the scire 
facias of the name of someone hav¬ 
ing an Interest in the property.—^ 
Borough of Rockledge v. Baus, 81 
Pa.Di8t & Co. 494, 64 Montg.Co. 74, 
30 Mun.L.B. 126. 

84i Po.—Scranton ▼. Koehler, 86 Pa. 
Super. 95. 

88. Pa.—TowaniSa Borough v. Pell, 
69 Pa.Super. 468. 
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der to conform to statutory requirements where 
no intervening rights will be prejudiced thereby.** 

§ 1630. Service and Return of Writ 

The service and return of a writ of scire facias must 
be made in accordance with statutory provisions. 

Service of a writ of scire facias must be made 
in strict accordance with the statute,and the 
statute must be strictly followed where service 
is by publication.*^ Service on the real owner is 
required,** but the registered owner is regarded 
as the real owner for this purpose, and service on 
him is sufficient,*® even as against the heir*i or 
devisee** of a deceased owner, where such heir 
or devisee has failed to register his title. Service 
on the husband is not sufficient service on the wife 
in the absence of proof of the existence of the re¬ 
lationship.** Under some statutes, where personal 
service is had on the registered owner and judg¬ 
ment is entered for want of an affidavit of defense, 
the city on a subsequent scire facias to revive is 
not obliged to give notice to the owner who has 
succeeded to the title of the original defendant, al¬ 
though such owner may have registered his titlc.*^ 

Service, or defects therein, may be waived by an 
agreement for an amicable scire facias,** but a 
defective service is not cured by appearance of 
the landowner after he has been deprived of his 
title by the sheriff's sale to a purchaser.*® 

Return, The return of the writ should be in 
accordance with statutory provisions.*^ A return of 
the sheriff that defendant could not be found is not 
affected by the fact of a city inspector’s knowledge 


of defendant’s residence some years before.** Mere 
irregularities or omissions in the sheriffs return 
are cured by the judgment that is subsequently en¬ 
tered,** unless the returns are in fact erroneous^ 
or contrary to the express mandate of law.* 

§ 1631. Affidavit of Defense 

In the absence of a statutory exemption, an affidavit 
of defense Is generally required on a scire facias to en¬ 
force an assessment lien. General rules apply as to the 
sufficiency of such an affidavit. 

In the absence of a statutory exemption,® an affi¬ 
davit of defense is generally required on a scire 
facias to enforce an assessment lien.^ It has been 
held that such an affidavit is not required by the 
fact that by rule of court an affidavit of defense 
is required in actions on mechanics’ liens, although 
the statute provides that the municipal claim shall 
be enforced in accordance with the provisions of 
the act relating to mechanics’ claims, where there 
is nothing in such act providing for a compulsory 
affidavit of defense.® Notwithstanding the statute 
provides for the issuance of successive writs of 
scire facias in order to continue the lien of the 
claim, it is improper to issue an alias scire facias 
after issue has been joined by the affidavit of de¬ 
fense.® Judgment will not be entered for want of 
a sufficient affidavit of defense where the scire fa¬ 
cias docs not conform to the lien claim and the lien 
claim is not sufficiently specific as to the improve¬ 
ment.'^ 

Time for filing. Notwithstanding the statute pre¬ 
scribes the time allowed for the filing of the affi- 


86. Pa.—^Borough of Dickson City v. 
Senkosky, 60 A.2d 546, 162 Pa Su¬ 
per. 612. 

87. Pa.—^Pittsburgh v. Kotbman, 28 
Pa.DlBt. ft Co.. 166. 84 Pittsb.Leg. 
J. 676—Dunmoro Borough v. Prun¬ 
ing, Com.Pl., 40 Ijack..Tur. 67—City 
of Wllkos-Barro v. Minora Nat. 
Bank, Com 1*1., ,^2 Lua.Leg.Reg. 22. 

44 C.J. p 863 note 27. 

88. Pa.—Ferguson v. Quinn, 16 A. 
844, 123 Pa. 3,37. 

44 C.J. P 8G3 note 28. 

89. Pa.—Scranton v. Meadow Brook 
Land Co., 28 Pa.Dl8t. 882. 

9a Pa.—^Philadelphia v. Peters, 62 
Pa.Supor. 00. 

91. Pa.—Funk V. Harkness, 8 Pa. 
Dlst. 428, 14 Pa.Co. 600. 

98. Pa.—Philadelphia v. Smith, 29 
Pa.Supcr. 460. 

93, Pa.—Scranton City v. Watson, 
61 Pa,Supcr. 86. 

94L Pa.—Philadelphia v. NeU, 81 Pa. 
Super. 78. 


95. Pa.—^Philadelphia v. Schofield, 
31 A. 119, 166 Pa. 389. 

96. Pa.—^Philadelphia v. Merz, 16 
Pa.Supor. 332. 

44 C.J. p 863 note 38. 

97. Pa.—^Pittsbur^ v. Rothman. 28 
Pa.Dlst. ft Co. 166, 84 Pittab.Leg. 
J. 676. 

A sheriffs’ ntazB Is defective if It 

merely recites that, having been un¬ 
able to locate the named defendants 
or to ascertain their residence, he 
has roturned the writ nihil- habet 
as to thorn, posted a copy, and adver- 
tlHOd, unless it also avers that the 
promises were vacant, for otherwise 
it would have been the shonlf's duty 
to add the names of the persons 
found In possession of the promises 
as defendants.—^Pittsburgh v. Roth¬ 
man, supra. 

9a Pa.—^Philadelphia y. Snedaker, 
60 Pa.Super> 118. 

9a Pa.—Tiegel v. Love, 61 Fa.Su- 
per. 149. 


1. Pa.—^Tiegel v. Love, supra, 
a Po.—Tiegel V. Love, supra, 
a Pa.—Borough of Wilklnsburg v. 
School Dlst. of Borough of Wilk- 
insburg, 148 A. 77, 298 Pa. 103. 
School district held not regulred to 
file affidavit 

Po.—Borough of Wilklnsburg v. 
School Dlst. of Borough of Wilk- 
Insburg, supra. 

4. Pa.—^Wilkes-Barro v. Felts, 19 A. 

676. 134 Pa. 629. 

Qnastlon. of law 

The proper procedure to raise a 
question of law on a scire facias sur 
municipal lien Is by demurrer and 
not by affidavit of defense where the 
lien is defective on its face.—Giachi- 
no V. Graslevlch, Pa.Com.Pl., 26 West 
Co.L J. -161. 

a Pa.—^Yatos v. Meadvllle, 66 Pa. 

21 . 

a Pa.—Philadelphia v. Solple^ 12 
Pa.DiBt. 582, 29 Pa.Co. 60. 

7. Pa.—Parkslde Borough v. Todd, 
I Pa.Dlst. ft Co. 238. 
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davit of defense, it may be after such time, but 
before plaintiff moves for judgment,® 

Form and sufficiency. The general rules as to 
form and requisites of affidavits of defense apply 
in determining the sufficiency of such an affidavit 
in defense of scire facias on an assessment.® The 
affidavit should allege facts, and not conclusions.^® 
Allegations in plaintiff’s claim not denied in the affi¬ 
davit will be taken as admitted but defendant 
will not be held to have waived the performance of 
a subsequent act essential to plaintiff’s right of 
recovery because in the affidavit of defense he 
fails specifically to aver the nonperformance of 
such act, where there is no rule of court or statute 
confining him to the defenses specifically set up in 
his affidavit and the affidavit filed is sufficient to 
prevent a summary judgment.^® In disposing of a 
rule for judgment for want of a sufficient affida¬ 
vit of defense, nothing is before the court except 
plaintiff’s statement and defendant’s affidavit in 
reply.l® 

§ 1632. Issues and Proof 

A plea of nunquam Indebltatua puti In Issue what¬ 
ever the municipal corporation has to prove In order to 
support the assessment. 

A plea of nunquam indebitatus puts in issue what¬ 
ever the municipal corporation has to prove in 
order to support the assessment!^ Proof of a 
defect in the form of a municipal lien is admissi¬ 
ble only in support of a demurrer or motion to 
strike,!® and cannot be introduced at the trial in 
the absence of such pleading.!® It is not necessary 


that plaintiff should offer the writ in evidence,!"^ 
or that, after establishing his own case, he should 
go further and disprove allegations in the affidavit 
of defense.!® 

§ 1633. Evidence 

Under e statute making municipal claims prima facie 
evidence of the facts averred therein, and conclusive evi¬ 
dence of such facts, except In particulars In which those 
averments shall be denied by the affidavit of defense, a 
prima facie case is established by the hling of a munici¬ 
pal lien against the defendant’s property and the issu¬ 
ance of scire facias thereon. 

Under a statute making municipal claims prima 
facie evidence of the facts averred therein, and 
conclusive evidence of such facts, except in par¬ 
ticulars in which those averments shall be denied 
by the affidavit of defense,!® a prima facie case is 
established by the filing of a municipal lien against 
defendant’s property and the issuance of scire 
facias thereon,®® and the burden is then on defend¬ 
ant to prove the existence of facts which would 
defeat plaintiff’s demand,®! as, for example, the 
existence of a prior permanent improvement,®® 
or that the benefits were merely incidental and not 
direct;®® and the burden is not shifted back to 
plaintiff by the filing of the affidavit of defense.®* 
It is not necessary for plaintiff to disprove allega¬ 
tions of the affidavit of defense seeking to set out 
as a defense irregularities which should have been 
objected to before the assessment was confirmed,®® 
Property is presumed to be benefited by the grading 
and paving of a street in front of it®® or by the con¬ 
struction of a sewer.®7 


& Pa.—Scranton v. McAnulty, 26 
Pa.Dlst. 66. 

9. Pa.—City of Philadelphia v. 
Wells, 94 Pa Super. 612—Borough 
of Munhall v. Wlntersteen. Com. 
PI., 88 Pittsb.Leg.J. 321. 

44 C.J. P 864 note 61. 

GrJinoiica or agnement 
In scire facias sur municipal lien 
landowner relying on ordinance or 
agreement should have attached to 
affidavit copies or reasons for ab- 
senoe.—City of Philadelphia v. Mul¬ 
ler, 148 A. 20. 293 Pa. S60. 
la Pa.—City of Philadelphia t. 
Wells. 94 Pa.Super. 612—^ity of 
Johnstown v. Howarth, 94 Pa Su¬ 
per. 415—City of Philadelphia, to 
TJae of Union Paving Co. v. Watts, 
10 PcuDlst. & Co. 804, 20 Mun.L.R. 
82. 

44 C.J. p 864 noteJS2. 

AjDUaviUi hsld suillelent 

Pa.—City of Baaton v. Stankus, Com. 

' ' PL, 29 North Co. 59. 

44 CJ. p 864 note 52 [a]. 

Afflftavlts held iasnfflelmt 

Pa.—City of Philadelphia v. Shall- 


cross, 96 Pa.Super. 435—City of 
Philadelphia v. Wells, 94 Pa.Su¬ 
per. 612—City of Johnstown v. 
Howarth, 94 Pa.Super. 415. 

44 C.J. p 864 note 53 [b]. 

11- Pa.—York V. Miller, 98 A. 1049. 

264 Pa. 43<6. 

44 C.J. p 864 note 63. 

IS. Pa.—^York v. Miller, supra. 

44 C.J. p 864 note 64. 

13- Pa.—^Allegheny City v. McCaff¬ 
rey. 18 A. 1001, 131 Pa. 137—Scran¬ 
ton City V. Watson, 61 Pa. Super. 
86 . 

la Pa.—^Pittsburg v. Walter, 69 Pa. 
366. 

44 C.J. p 864 note 56. 

IB. Pa.—^York v. Miller, 98 A^ 1049, 
264 PtL 43S. 

16- Pa.—York v. Miller, supra— 
Huntingdon v. Dorris, 78 Pa.Super. 
469. 

W- Pa.—Scranton v. Koehler, 86 Pa- 
Super. 96. 

18. Pa.—Allentown ▼. Ackerman, 87 
Pa.Super. 868. 

44 C.J. p 866 note 60. 
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18- Pa.—Borough of North Catanau- 
qua V. Thomas, 95 Pa.Super 54G 
—City of Philadelphia v. Shall- 
cross. 95 Pa Super. 435—^York City 
V. Holtzapple, 67 Pa. Super. 696. 
SO. Pa.—Philadelphia v. T. B. Rice, 
etc., Co., 118 A 14, 274 Pa. 25>6. 

44 C.J. p 865 note 63. 

21. Pa—City of Philadelphia v. 

Wells, 94 Pa.Super. 612. 

44 C.J. p 865 note 64. 

S3. Pa.—Chester City ▼. Bvana, 32 
Pa.Sup6r. 641. 

S3. Pa—^Philadelphia v. T. B. Rice- 
etc, Co., 118 A 14. 274 Pa. 256. 
Sd, Pa.—^Huntingdon v. Dorris, 78 
Pa.Super. 469. 

S5. PflL—Somerset Borough v. 

Sweltzer, 54 Pa.Supor. 283. 

41 C.J. p 865 note 68. 
se. Pa.—South Fork Borough v. 
Pennsylvania R. Co., 96 A. 710, 
261 Pa. 261. 

ST. Pa.—City of Philadelphia v. 
Brady, 167 A 694, 104 Pa.Super. 
79, affirmed 162 A 178, 208 Pa. 
186. 
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Admissibility. The admissibility of evidence in 
proceedings by scire facias is usually governed by 
the rules applicable to civil actions generally,^8 
as, for example, that evidence to be admissible must 
be relevant to the issues made by the pleadings,-® 
that another form of evidence cannot be substi¬ 
tuted for that required by statute,®® and that pub¬ 
lic documents of the city council, if relevant and 
supported by proof that they are public documents,®^ 
are competent and admissible in evidence.®® 
Sufficiency. General rules usually apply as to the 
sufficiency of the evidence.®® 

§ 1634. Trial 

Where several liens are filed on separate lots of the 
defendant, the court may order the trial of one of the 
liens as the test of all. General rules are applicable as to 
questions of law and fact and instructions. 

Where several liens are filed on separate lots of 
defendant, the court may order the trial of one of 
the liens as the test of all.®^ Defenses not raised 
in the affidavit of defense or reply are not available 
at the trial.®® 

On scire facias, questions of law are for the 
court,®® and disputed questions of fact or of law 
and fact are for the jury under proper instructions 
by the court,®'^ as, for example, questions relating 
to the identification®® or the nature of the property, 
whether rural or urban;®® whether a proper notice 
had been given to the lot owners to do the work;^® 

sa. Pa.—^Pottsvlllo V. Jones, 63 Pa. 

Super. 180. 

44 C.J. p 865 note 71. 

29, Pa.—^Phllodolphia v, Kerchner, 

62 Pa.Super. 662. 

44 aJ. p note 72. 

GO, Pa.—^PunXHUtawnoy Borough v. 

Nordstrom, 61 ra.Supcr. 263. 

44 C.J. p 865 note 75. 

31. Pa.—Oakdale v. Sterling, 8 Pa. 

Super. 428. 

44 C.J. p 865 note 76. 

32. Pa.—City V. Glndhart, 19 Pa. 

Dlst. 1107. 

33. Pa.—City of Philadelphia v. 

Brady, 157 A. 694, 104 Pa.Super. 79, 
arnrmed 162 A. 173. 308 Pa. 186. 

44 C.J. P 865 note 78. 

34. Pa.—^Beltshoover Borough 
Maple, 18 A. 650, 130 Pa. 835. 

35. Pa.—City of Philadelphia v. Pl- 
dollty-Philadelphia Trust Co., 20 
Pa.Dist. & Co. 441. 

30. Pa.—City of Philadelphia v. Mil¬ 
ler, 148 A. 20, 298 Pa. 860. 

44 C.Jr. P 866 note 81. 

3?7. Pa.—City of Brie ▼. Piece of 
Land, 162 A. 446. 308 Pa. 464— 

City of Philadelphia v. Muller, 148 
A. 20, 293 Pa, 360. 

44 CJ. p 866 note 82. 


whether there had been a dedication of the high¬ 
ways whether the paving of a roadway is an 
original paving or a renewal of one adopted by the 
city;^® whether or not curbstones are ordinarily 
used in paving sidewalks ;^® or whether the curbing 
is to be regarded as part of the gutter.^^ 

Instructions. The law applicable to the giving of 
instructions generally governs in scire facias to en¬ 
force an assessment,^® as, for example, that the 
court may call the attention of the jury to particular 
facts in so far as it is necessary fairly to present the 
issue to thern,^® or that the court should refuse a 
request for instructions on rules of law in the ab¬ 
sence of pleadings or evidence to support them.^^ 

§ 1635. Judgment 

A Judgment entered on a scire facias is conclusive on 
the parties as to all questions of fact and cures irregu¬ 
larities and omissiens in the return unless the return Is 
In fact erroneous or contrary to the express mandate of 
the law. 

A judgment on a scire facias should be in con¬ 
formity with the evidence and the findings.^8 The 
judgment entered is conclusive on the parties as to 
all questions of fact^® and cures irregularities and 
omissions in the return unless the return is in fact 
erroneous or contrary to the express mandate of the 
law.®® The judgment on the scire facias has also 
been held to be conclusive on all points which might 
have been raised in defense.®^ The burden is on 

^ Super. 279—^Borough of Sykosvllle 
V. Smith, 93 Pa.Super. 489. 
audgmont against school district 
Under statute Judgment may prop¬ 
erly be entered against a school dis¬ 
trict on a writ of scire facias sur 
municipal claim for a sewer assosH- 
ment, even though It la doubtful 
whether execution by levari facias 
may be had thereon or whether col¬ 
lection should be by writ of manda¬ 
mus execution against moneys in the 
hands of the school district.—City of 
Philadelphia to Use of v. School 
Dist. of Philadelphia, 40 PcuDlst. & 
Co. 47, 33 Mun.L.R. 170. 

49. Pa.—^Philadelphia t. Lukens, 22 
Pa.Super. 298. 

44 C.J. p 866 note 94. 

Person not served 

A Judgment entered on a scire fa¬ 
cias sur municipal lien against a per¬ 
son who has not been served with the 
writ is a nullity.—City of Scranton 
V. Schoenhof, Pa.Cbm.Pl.. 47 Lack. 
Jur. 29—City of Scranton v. Barry, 
Pa.Com.Pl.. 44 Lack.Jur. 268. 

50. Pa.—^Upper Darby Tp. v. Ben¬ 
nett, 87 pa.Super. 414—Tlegel V. 
Love, 61 Pa.Super. 149. 

51. Pa.—Carless v. MoCloskey, 90 
Pa.Super. 209. 


33. Pa.—Jonkintown Borough v. 
Firmstone, 2 Pa.Diat. 124, 12 Pa. 
Co. 219. 

39. Pa.—^Borough of Cheswick v. 
Stuart, 94 Pa.Super. 101—Borough 
of Montoursville v. Eck, 91 Pa.Su- 
por. 409. 

44 C.J. p 866 note 84. 

40. Pa.—Wllvert v. Sunbury Bor¬ 
ough, 81 I’a. 57. 

4L Pa.—^Darlington v. Common¬ 
wealth, 41 Pa. >63. 

42. Pa.—Parksidc Borough v. Todd, 
3 Pa.DlBt. & Co. 238. 

43. Pa.—Schenloy v. Common¬ 
wealth, 36 Pa. 29, 78 AmD. 359. 

4^ Pa—^Phccnixvllle Borough v. 

Wallers, 34 Pa Super. 10. 

44 C.J. p 866 note 89. 

45. Pa—^Borough of Montoursville 
v. Eck, 91 PaSuper. 409. 

44 C.J. p 866 note 91. 

4a Pa—Philadelphia v. Gorgas, 86 
A. 868, 180 Pa 296. 

44 G.J. p 866 note 92. 

Pa^—City of Philadelphia t. 
Brady, 1U2 A. 173, 308 Pa 136. 

44 C.J. p 866 note 98. 

4a Pa—Borough of Aliquippa v. 
Pittsburgh & L. E. B. Co., 94 Pa 
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the person seeking to set aside the judgment to es¬ 
tablish his right to equitable relief, ^2 and the grant¬ 
ing of such relief ordinarily is within the discre¬ 
tion of the court.52 As long as the judgment re¬ 
mains unappealed from and in full force, it does not 
detract from its effect as a bar to further suits on 
the same lien that it may be erroneous, so as to be 
reversable on appeal, or so irregular that it would 
be vacated on a proper application for that pur- 
pose.®4 

A judgment for want of an affidavit of defense 
may be stricken when leave is granted to strangers 
to intervene and defend.®5 Where no notice has 
been served on the terre-tenant®® or on the regis¬ 
tered owner of the land,57 he may intervene and 
show a discharge of the lien on a rule to open the 
judgment, and a remainderman who has not been 
served with notice may attack the judgment collat¬ 
erally in an ejectment suit by him against pur 
chasers at a sale under the judgment®* The judg¬ 
ment in the assessment action is not res judicata in 
an independent action with reference to the same 
subject matter brought later by the landowner 
against the city.®* 

§ 1636. Review 

A Judgment on oclre facias will not be reversed for 


error which the appellant has waived, or which was not 
properly presented below, or by which he has not been 
prejudiced. 

A judgment on scire facias will not be reversed 
for error which appellant has waived,®® or which 
was not properly presented below,®i or by which he 
has not been prejudiced.®* The right of recovery 
depends on the record at the time the evidence is 
closed and nothing which plaintiff does after the 
verdict will affect the correctness of the decision as 
to the liability of defendant.®* It cannot be pre¬ 
sumed on appeal that the matters set up in an affi¬ 
davit of defense were heard and decided on an ap¬ 
peal from the report of viewers or that defendant 
neglected to present them at the proper time.®^ A 
stipulation in the agreed facts that an avenue was 
"'paved with macadam’^ does not admit that there 
was a prior original paving so as to relieve the abut¬ 
ting owner from liability as in the case of repav¬ 
ing.®® Where husband and wife, although not de¬ 
scribed as such, are made defendants, the husband 
as owner or reputed owner and the wife as real 
owner, and file separate affidavits of defense, al¬ 
though the affidavit of defense filed the husband 
is questionable, the judgment against both for want 
of sufficient affidavits of defense will be reversed 
where erroneous as to the wife.®® 


6. Sals or Lsasb of Land 


§ 1637. In General 

Proceedings for the sale or lease of land for default 
In the payment of municipal improvement assessments 
must be conducted In a fair and open manner, as free 
from irregularities and legal defects as reasonable care 
by the municipal corporation can make them, and In 
strict accordance with statutory requirements. 


When authorized to do so, a municipal corpora¬ 
tion may sell or lease land for default in the pay¬ 
ment of municipal improvement assessments.®*^ The 
proceedings for such a sale must be conducted in a 
fair and open manner,®* as free from irregulari¬ 
ties and legal defects as reasonable care on the part 


PaymezLt 

Validity of sheriff’s sale under mu¬ 
nicipal lien and court's Jurisdiction 
to make sale cannot be attacked on 
ground that claim was paid.—Carlesa 
V. McCloskey, supra. 
fi2. Pa.—^Philadelphia v. Lukens. 22 
Pa.Super. 298. 

44 G.J. p 8616 note 96. 

53. Pa.—^Philadelphia v. Unknown 
Owner, 24 A. 66, 149 Pa. 22. 

44 C.J. p 866 note 97. 

6ii P€L—^Borough of Tarentum v. 
First Baptist Church, 48 Pa.Dl8t 
& Co. 248, 91 Pittsb.Leg.J. 861. 

65. Pa.—Philadelphia v. Merz, 9 Pa. 
Dlst. 869, 24 Pa.Co. 269. 

56. Pa.—Olyphant Borough y. Fg- 
redU, 29 Pa.Super. 11$. 

57- Pa.—^Philadelphia v. Mason, 87 
Fa.Super. 478. 

,44 CJ. p 866 note 1. 

68. Pad—Meaner v. Ooldsmith, 66 


1084, 216 Pa. 489, 10 L..R.A.,N.S.. 
342. 

69- Pa.—Bindley v. Pittsburgh, 64 
Pa.Super. 371. 

60. Pa.—Philadelphia y. Adorns, 15 
Pa.Super. 483. 

44 C.J. p 866 note 6. 

61. Pa.—CresBon Borough v. Seeds, 
133 A. 601, 286 Pa. 288. 

44 C.J. p 8*66 note 6. 

68. Pa.—South Fork Borough y. 
Pennsylvania R. Co., 96 A. 710, 261 
Pa.. 261. 

44 C.J. p 866 note 7. 

63. Pa.—^Harrisburg y. Mlsh, 14 Pa. 

Super. 496. 

44 C J. p 866 note 4. 

64u Pa.—^Allegheny City v. McCaff¬ 
rey, 18 A. 1001, 131 Pa. 187, 

6B. Pa.—Philadelphia y. Burk. 136 
A. 635, 288 Pa. 383. 

66. Pa.—Scranton City y. WaUon, 
61 Pa.Super. 86. 
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87. Okl.—^McGrath y. Oklahoma 
City, 9 P.2d 711, 156 Okl. 34. 
Ezolnslye method 

Statutory method providing for 
collecting delinquent real estate tax¬ 
es by sale of real estate is exclusive 
method for enforcement of special 
assessment liens for street improve¬ 
ments.—Blythe V. Pratt, 41 P.2d 896, 
171 Okl. 2—Prince v. Tpailantl Sav- 
Bank, 283 P. 282, 140 Okl. 131. 
Judgment sUent u to Uen and esu 
forcemant 

City, where Judgment on appeal 
from assessment was silent as to 
lien and enforcement, may proceed 
to sale under power granted by stat¬ 
ute.—Cardwell V. City of Dothan, 128 
So. 794, 221 Ala. 412. 

Sale held not antlioxteed 
Colo.—^House V, Board of Com'rs of 
lAiimer County, 300 P, 998, 89 
Colo. 1916. 

ea Ill.—People v. Anderson* 43 N. 
El.2d 907. 380 lU. 168. 
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of the municipality can make them,®® and in strict 
accordance with statutory requirements.^® This is 
true with respect to such matters as the amount of 
land'll or estate or interest to be included in the 
sale,the time"^® and placed* of sale, the amount for 
which the land may be sold,^® the bidding,*^® and the 
postponement of the sale.'^7 in order to effect a 
valid sale the property must be sold under a proper 
and valid description,*^® and a change in the descrip¬ 


tion^® or a revision or reapportionment of the as¬ 
sessment of benefits®® which is unauthorized by stat¬ 
ute will invalidate the sale. In so far as the pro¬ 
visions of the statute are mandatory, the validity of 
the sale depends on compliance therewith,®^ but a 
failure to comply with directory provisions of a 
statute not intended for the protection of the rights 
of the property owner does not invalidate the sale.®® 

A sale of land for an amount equal to, or in ex- 


DerellotLoii of duty bold not shown 
111.—People V. Anderson, supra. 

69. U.-S.—City of Huron v. Bvensen, 
113 F.2d 598, certiorari denied City 
of Huron v. Bvenson, C.C.A.S.D., 61 
S.Gt. 76, 311 U.S. 692, 85 KEd. 448. 

Sale held void 

Where Judgrment for cost of side¬ 
walk construction had been satisfied 
of record and master commissioner 
had been informed thereof, a subse¬ 
quent Judicial sale of abuttingr prop¬ 
erty by the master was void—Mor¬ 
row V. Richardson, 128 S.W.2d 560. 
278 Ky. 233. 

70. Cal.—Slerlingr Realty Co. v. 
Relfe, 130 P.2d 410, 21 Cal.2d 164— 
Thomas v. Peterson. 3 P.2d 306, 213 
Cal. 672. 

44 C.J. p 867 note 12. 

Assessment roll 

Statutory requirements that city 
have an assessment roll showing 
names of property owners with de¬ 
scription of each lot and amount to 
be assessed against each lot and that 
roll be open to Inspection not less 
than a certain number of days before 
council meeting to hear objections 
are Jurisdictional, and in order to 
sustain a sale to satisfy assessments 
it must bo shown at least prima fa¬ 
cie that thero was substantial com¬ 
pliance with requirements.—Grayson 
V. Schwab, 179 So. 377. 236 Ala. 398. 
Aaws relating to taat sales 

Defaults in the payment of assess¬ 
ments have been hold to be governed 
by the provisions of the laws relat¬ 
ing to tax sales and redemption.— 
State ex rol. Dorst v. Sommers, 291 

U, \V, 623, 234 Wis. 302. 

Presumption 

Nothing is to be presumed against 
the owner of the lot and in favor of 
the proceedings on a sale of proper¬ 
ty to enforce a lien for an assess¬ 
ment.—Chapman V. Jocolyti, 187 P. 
962, 182 Cal. 294—^District Bond Co. 

V. Hilliker, 98 P.2d 782, 37 Cal.App.2d 
81. 

71- Ky.—Ormsby v. City of London, 
294 S.W. 1025, 220 Ky. 148. 

44 C.J. p 867 note 13, 

Xnolusion of entire lieu 
Under provision In city charter 
whereby the full amount of assess¬ 
ments became a lien when assess¬ 
ments were confirmed, comptroller 
was not necessarily authorised to 


Include the entire lien In subsequent 
tax sale.—^Mount Vernon Trust Co. 
V, City of Mount Vernon. 12 N.T.a2d 
120. affirmed 89 N.Y.S 2d 416, 265 
App.Dlv. 940. 

72. Ky.—^Duker v. Barber Asphalt 
Pav. Co., 74 S.W. 744, 25 Ky.L. 136. 
44 C.J. p 867 note 14. 

73- U.S.—City of Clinton, Okl., ex 
rel. Schuetter, v. First Nat. Bank 
in Clinton, Okl., D.C.Okl., 39 P. 
Supp. 909, affirmed, C.C.A., Hann v. 
City of Clinton, Okl., ex rel. Schu¬ 
etter, 131 F.2d 978. 

74. Cal.—^Lants v. Fishburn, 91 P. 
816, 8 CaLApp. 662. 

44 C.J. p 867 note 16. 

75. Ind.—Hastings v. Gault, 25 N.E. 
2d 232, 216 Ind. 315. 

The effect of the statute providing 
that property on which municipal 
Improvement assessment is laid shall 
not sell on foreclosure for less than 
amount of assessment, attorney's 
fees, and costs is to relieve property 
owner of personal liability in case 
of sale of property on foreclosure.—• 
Read v. Beczkiewicz, 18 N.E.2d 789, 
216 Ind. 866, opinion supplemented 
19 N.E!.3d 465, 216 Ind. 365. 

Full amount of lieu 
Under the statute, property 
against which liens arc foreclosed 
may not be sold for less than the 
full amount of the lien.—Hastings v. 
Gault, 26 N.E.2d 232, 216 Ind. 316— 
Read v. Beczkiewicz. 18 N.B.2d 789, 
215 Ind. 366, opinion supplemented 19 
N.E.2d 466, 216 Ind. 365. 

Bequlrlng addlttonal cosh 
Whore Judgment on notes secured 
by lions on land requires sufficient of 
sale price to be cash to pay matured 
notes, shcrllf should requiro suffi¬ 
cient additional cash to cover addi¬ 
tional notes maturing before sale.— 
City Sav. Bank & Trust Co. v. Wilk¬ 
inson, 115 So. 629, 166 La. 386. 

76. Wash.—Guns tone v. Robbins, 
290 P. 844, 168 Wash. 80. 

Xden in excess of oash market valna 
Elven though under statute, prop¬ 
erty against which liens are fore¬ 
closed may not be sold for less than 
full amount of lien, where lien ex- 
oooded cash market value of proper¬ 
ty ' and taxes and interest against 
property would completely exhaust 
bondholders' equity in course of { 
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three or four years, action of court 
in authorizing bondholder to hid on 
property on behalf of all bondhold¬ 
ers. with view to subsequent sale of 
property for benefit of bondholders, 
was Justified.—^Hastings y. CSault, 25 
N.E.2d 232, 216 Ind. 315. 

By owner of wwpnJs tax 1)1110 
Where taxes were levied against 
realty for an improvement, and own¬ 
er of the unpaid tax bills obtained a 
Judgment and special execution 
against the realty to satisfy his 
claim for tax bills, owner of the tax 
bills, on bidding in realty at public 
sale, was not required to bid full 
amount of his claim.—^Flrst Nat. 
Bank v. Elinser, Mo.App., 112 S.W.2d 
84. 

Statute held Inapi^able 
General taxation statute requiring 
bids, on delinquent sale, for least 
portion of property necessary to sat¬ 
isfy liens, was held inapplicable to 
foreclosure sale for local improve¬ 
ment assessment.—Gunstone v. Rob¬ 
bins, 290 P. 844, 158 Wash. 80. 

77- Col.—Cooper v. San Flranclsco, 
162 P. 631, 174 Cal. 813. 

44 C.JT. p 867 note 16. 

78. Ala.—Grayson v. Schwab. 179 
So. 377, 2.25 Ala. 398. 

Ark.—Schuman v. Laser, 207 S.W.2d 
308, 212 Ark. 727. 

Okl.—^Board of Trustees of Pull Gos¬ 
pel Temple v. City of Oklahoma ex 
rel. Rauch, 166 P.2d 91, 196 Okl. 
491. 

Tft, Ark.—Plant v. Prause, 187 S.W. 

2d 6, 208 Ark. 496. 

9(X Ark.—^Plant v. Prause, supra. 

81. Flo.—^McCann v. City of St Pe¬ 
tersburg, 199 So. 264, 145 Fla. 158. 

Neb.—Oman v. City of Wayne, 30 N. 
W.2d 921, 149 Neb. 308. 

82. Mlnn.-»-Ca8Bldy v. Souster, 132 
N.W. 292, 115 Minn. 191. 
AAverUsement and sale of realty 

as belonging to a person who owned 
only a small part of It did not inval¬ 
idate the sale in view of a statute 
providing that no irregularity or In¬ 
formality in the advertisement shall 
affect the legality of the sale.—^Wren 
V. Berry, 243 N.W. 376, 214 Iowa 
1191. 

Tax lists 

Where realty was sold for special 
assessmentB and previous install- 
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cess of, accrued taxes has been held not improvident 
or fraudulent,*3 and there may be a proper sale in 
a special assessment foreclosure proceeding which 
does not discharge the lien of general taxes.34 A 
municipality seeking to foreclose a special assess¬ 
ment lien and complying with statutory require¬ 
ments in every respect is under no duty because of 
an insufficient bid or bids to withdraw the property 
from sale in order to protect holders of bonds pay¬ 
able from the special assessment fund,35 Where an 
assessment is void to the extent of an excess over 
and above the amount allowed by law, it has been 
lield that the property may not be sold until the 
owner is given an opportunity to pay the legal as¬ 
sessment. 3® The fixing of an upset price is a mat¬ 
ter within the discretion of the trial judge.37 

A statutory penalty may be assessed against one 
who fails to pay the amount of his bid.3S 

By whom made. The sale must be made by the 
officer designated by statute, if such a designation is 
made.39 Otherwise the court may appoint a com¬ 
missioner to make the sale.®® Where the assess¬ 
ment bond makes the city treasurer the special agent 
of the parties with authority to execute the power 
of sale created by the bond in accordance with its 
terms, his authority must be strictly construed,®^ 
and the parties are not bound by acts beyond those 
whjich are legitimately necessary to carry the par¬ 
ticular power into effect.®® 


Who may purchase. The sale is not invalidated 
by the fact that the attorney for the city becomes 
the purchaser,®® although it is a ground for a care¬ 
ful scrutiny of the fairness of the sale.®^ However, 
following the rule applicable to purchases by per¬ 
sons conducting judicial sales generally, discussed 
in Judicial Sales § 14, a purchase by the collector 
of an improvement district®® or by another for his 
benefit,®® by an attorney for the board conducting 
the sale,®7 or by the sheriff®® is void, and public pol¬ 
icy forbids a commissioner of an improvement dis¬ 
trict to sell the property of the district to his wife.®® 
One who acquired a mortgagor’s equity of redemp¬ 
tion, and who purchased the mortgaged realty from 
the city which had purchased it at a sale to enforce 
the lien of an improvement assessment, has been 
held not bound by the mortgagor’s covenant to pay 
the assessments and not to stand in such relation to 
the mortgagee as to disqualify him to purchase the 
city’s title.i 

Sale in parcels. Where the statute requires a sep¬ 
arate sale of each lot assessed, lots may not be 
grouped and sold in groups, resulting in the sale of 
one lot to satisfy the liens on others in the same 
group.® A sale must be in separate parcels where 
each lot is individually assessed and each bond is¬ 
sued is a lien against the particular parcel described 
therein.® 

Operation of statutes. Where property is sold to 


menta, failure to bringr the latter 
forward on the tax list did not in¬ 
validate the sale.—^Wren v. Berry, 
supra. 

83. Ark.—^Fairbank v. Douglas, 66 
S.W.2d 286. 188 Ark. 224. 

84. Ill.—^Village of Palatine v. Pala- 
noia Estates, 49 N.E.2d 655, 319 111. 
App. 474. 

85. Ill.—^People V. Anderson, 43 N. 
E.2d 997, 880 IlL 158 

86. Ky.—Tuggle v. Marsee, 21 S.W. 
2d 1022, 231 Ky. 650. 

87. Ill.—Village of Palatine v. Pala- 
nols Estates, 49 N.E2d 655, 319 
I11.APP. 474. 

88. Tex.—Continental Sav. & Bldg. 
Ass’n V. Taliaferro, Giv.App., 30 
S.W.2d 814. 

88. Cal.—Crane v. Cummings, 69 P. 
984, 187 Cal. 201. 

Ill.—^Hills V. Chicago, 60 Ill. 86. 
▼mlldatloiL 

The inclusion of municipal assess¬ 
ments for benefits in a tax sale of 
property by tax collector was a prop¬ 
er subject for validation by legisla¬ 
ture.—Town of West Hartford v. 
Thomas D. Faulkner Co., 10 A.2d 692, 
126 Conn. 206. 


90. Cal.—Crane v. Cummings, 69 P. 
984, 137 Cal. 201. 

44 C.J. p 867 note 20. 

91. Cal.—Chapman v. Jocelyn, 187 P. 
962, 182 Cal. 294. 

92. Cal.—Chapman v. Jocelyn, su¬ 
pra. 

93. Wash.—Roger v. Whitham, 105 
P. 628, 66 Wash. 190, 134 Am.S.R. 
1105, 21 Ann.Cas. 272. 

94. Wash .—Roeer v. Whitham, su¬ 
pra. 

44 C.J. p 8*67 note 24. 

85. Ark.—^Moon v. Georgia State 
Savings Ass'n, 142 S.W.3d 234, 200 
Ark. 1012. 

96. Ark.—^Moon v. Georgia State 
Savings Ass'n, supra. 

97. Ark.—Cabell v. Texarkana Impr. 
Dlst. No. 1, 187 S.W. 666, 124 Ark. 
278. 

9& Wash.—^Miller v. Winslow, 126 
P. 906, 70 Wash. 401, Ann.Cas. 
1914B 833. 

99. Ark.—Dowell v. Land, 188 S.W. 
2d 134, 208 Ark. 908, overruling 
Fairbank v. Douglas, 66 S.W.2d 
286, 188 Ark. 224. 

Trust xSlatloashlp 
A commissioner of an Improve- 
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ment district occupies a trust rela¬ 
tionship to the district and the prop¬ 
erty owners therein, and is charged 
With duties similar to those of a 
trustee.—Dowell v. Land, 188 S.W.2d 
134, 208 Ark. 908. 

1. Ala.—Grifiln Lumber Co. v. Neill, 
200 So. 415, 240 Ala. 573, 134 A.L. 
R. 286. 

Estoppel held not to arise 
Since municipal improvement as¬ 
sessments are not personal obliga¬ 
tions of either the mortgagor or the 
mortgagee, estoppel would not arise 
because of nonpayment of those as¬ 
sessments by one who acquired the 
mortgagor’s equity of redemption, 
and he had the right to purchase the 
realty from tho city which had pur^ 
chased the realty at sale to enforce 
lien for Improvement assessments, 
since he owed no duty to the mort¬ 
gagee to pay the assessments.—grif¬ 
fin Lumber Co. v. Neill, supra. 

2. Cal.—Stege v, Richmond, 228 P. 
461. 194 Cal. 306. 

44 C.J. p 868 note 29. 

a. Cal.—Sterling Realty Co. v. 

Relfe, 130 P.2d 410, 21 Cal.2d 164. 
Sale bM valid 

Cal.—Sterling Realty Co. v. Relfe, 
supra. 
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satisfy an assessment bond, the statutes in force at 
the time the bond is issued will control in determin¬ 
ing the validity of the sale.** Where an amendatory 
statute is not self-executing but requires action by 
the common council before it can be applied, a sale 
before action by the common council will be gov¬ 
erned by the unamended law.® 

§ 1638. Notice 

Notice of a sale of land for default In the payment 
of municipal Improvement assessments, and the posting 
thereof, must meet all the statutory requirements. 

Notice of a sale of land for default in the pay¬ 
ment of municipal improvement assessments,^ and 
the posting thereof,^ must meet all the statutory re¬ 
quirements. This is true with respect to such mat¬ 
ters as the amount duc8 and the time of publica- 
tion.9 If the sale does not take place at the time 
stated in the original notice, a new notice must be 
given.^0 If notice is not given for sale on a par¬ 
ticular sales day, it may be given for any sales day 
following, without securing a new order of sale.^^ 
A publication of notice is not invalid because con¬ 
tained in an advertisement which includes several 
other notices of dilTcrcnt tax sales .12 Proof of the 
publication of notice must be made by the person 
designated by statute.^® 

Surplusage which does not mislead or prejudice 
docs not vitiate a notice,and a mere irregularity 
therein will not affect the validity of a salc.i® 


§ 1639. Report or Return and Record 

When the statute so requires, a return must be made 
stating the name of the purchaser and the amount for 
which the land was sold. 

Where the statute so requires, a return must be 
made stating the name of the purchaser^® and the 
.amount for which the land was sold;i7 but a cleri¬ 
cal error in stating the name of the purchaser may 
be disregarded.!® An amended return, made after 
expiration of the time prescribed for redeeming 
property and after the officer who made it had gone 
out of office, has been held to be a nullity.!® It 
has been held that the record must show a finding 
of jurisdictional facts, and when this is done they 
are at least prima facie true as thus recited to have 
occurred,®® but this does not infringe on the rule 
that those jurisdictional facts as thus found must 
have occurred strictly as required by law.®! Where- 
the statute authorizing sales by a designated city 
officer requires him to keep on file in his office copies 
of the proceedings of sale and to attach thereto a 
copy of the advertisement, a failure by him to at¬ 
tach to the certified copy of the judgment a copy of 
the advertisement and notice of sale is not fatal to 
the validity of the sale.®® 

§ 1640. Certificate of Sale 

Unless required by statute the giving of a certificate 
of sale to the purchaser is not essential to the validity of 
the sale, but It may be made essential by statute. 

Unless required by statute, the giving of a certifi¬ 
cate of sale to the purchaser is not essential to the 


4 . Cal.—Wardon v. Itatlorr<»e, 9 P.2d 
2ir>, 215 Ciil. 216, K6 A.L.,U. 1204— 
Chapman v. Jocelyn. 187 P. 962, 
182 Cal. 294. 

6. Mich.—nolroil v, W-obor, 123 N. 
W, 36. 158 MIcih. 590. 

44 C.J. p 868 nuto 33. 

a U.-S.—Town of Okoono, Okl., ox 
rol. BurKard v. Krutse. D.O.Okl., 45 
IT.Supp. 629. 

Ark.—ihifflln v. Hunt, 60 S.W.2d 661, 
187 Ark. 480. 

CiU.—Dlfilrlct Itond Co. v. HlUlkcr, 
98 I*.2d 782. 37 Cal.App.2d 81. 

44 C.X P 868 noto 33. 

Cnuugva propexly jbaoliidea 

Tho notice of wilo of property for 
dollnquont atront iiflSGflBmenlR prop¬ 
erly required purchaser to pay a 
eharffe for cortlflcate of sale, and 
properly Included item which pur¬ 
chaser paid for cortlflcate in the cor- 
tlflcato of Bale.— District Bond Co. v. 
Hlllikor, supra. 

7. Cal.—City of Los Angreles ▼. 
Darms, 268 P. 487, 92 Cal.App. 501. 

8. U.S.—Dickinson v. Brown-Crum- 


mer Inv. Co., C.C.A.Okl.. 137 F.2d 
615. 

Cal.—Chapman v. Jocelyn, 187 P. 962, 
182 Cal. 294—Warden v. Lamb, 277 
P. 867. 08 Cal-App. 738. 

9. Ark.—Beasley v. Bratcher, 170 S. 
W. 249. 114 Ark. B13. 

Utah.—Petterson v. OAden City, 176 
P.2d 599. 

10. Ill.—Boynton v. People, 46 N.B. 
791, 166 111. 64. 

11. III.—I*ooplc V. Chiraffo Title, 
Cto., Co.. 110 N.TS. 820. 270 Ill. 591. 

19. Minn.—London, etc., Mortgr. Co. 
V. Gibson, 80 N.W. 205, 777, 77 
Minn. 394. 

13. Or.—Jelfory v. Smith, 128 P. 823, 
63 Or. 514. 

14L Ala,—Throckmorton v. City of 
Tuscumbla, 23 So.2d 660, 247 Ala. 
203. 

Xdstlag of owners 

Where city, in giving notice of sale 
of city lots for satisfaction of pub¬ 
lic Improvement aissessmcnts, gave 
notice of time, place, purpose of sale, 
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and a description of the property, 
and in addition listed the owners os 
a deceased prior owner’s estate and 
heirs, listing of owners was surplus¬ 
age, and sale of lots to city was not 
invalid on ground that the deceased 
prior owner’s heirs were not named 
in the notice.—Throckmorton v. City 
of Tuscumbla, supra, 

15. U.S.—Dickinson v. Tldd, C.C.A- 
Okl., 137 F.2d 610. 

16. Mo.—Smith v. Hlene, 182 S.W. 
1052, 231 Mo. 215. 

17. Or.—Bays v. Trulson, 86 P. 26. 
25 Or. 109. 

la Mo.—Smith V. Elene, 132 S.W. 
1062, 231 Mo. 215. 

la Or.—^Dennis v. City of McMinn¬ 
ville, 269 P. 221, 128 Or. 101. 

20. Ala,—Grayson v. Schwab, 179 
Sa 377, 236 Ala. 398. 

91. Ala.—Grayson v. Schwab, supra. 

99, Minn.—Cassidy v. Souster, 133 
N.W. 292, 115 Minn. 191. 
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validity of the sale, ^3 but it may be made essential 
by statute.24 A separate certificate for each parcel 
of land sold may be required.35 The certificate 
must be in the form required by statute,^® must re¬ 
cite the date27 number, and series'^® of the bond un¬ 
der which the sale was made, the number of the cer¬ 
tificate,29 and the time within which the purchaser 
will be entitled to a deed on application unless the 
land is sooner redeemed.®9 It must provide for no¬ 
tice to be given to the owner by the certificate hold¬ 
er of the expiration of the right to redeem and in¬ 
tention to apply for a deed,®^ describe the land,®® 
state the amount of the judgment,®® and be signed 
by the designated officer.®® However, matters 
which are not required to be stated need not be set 
out in the certificate,®® and a recital of such mat¬ 
ters may be treated as mere surplusage and without 
legal effect.®® Where a certificate recites that prop¬ 
erty was sold for a specified amount when in fact 
the purchaser merely delivered to the municipal 
treasurer improvement bonds in pa 3 mient of sub¬ 
stantially all of the purchase price, it has been held 
that the certificate is not void on the ground that 
the treasurer was not authorized to accept bonds in 
lieu of cash, and that the recital is false.®? 

In the absence of a statutory directive to the con¬ 
trary, a municipality has the right, in the absence of 
fraud or collusion, to sell a certificate of sale pur¬ 


chased by it to anyone offering a fair price,®® and 
is not required to give the original owner a prior 
right to purchase.®® 

Under some statutes a limitation of a stated num¬ 
ber of years from the day of sale is provided as to 
all tax certificates, except those issued to, and owned 
by, counties or municipal corporations,^® but cer¬ 
tificates of purchase issued to a municipal corpora¬ 
tion but which it holds, not as its own property, but 
in trust for holders of assessment certificates, are 
not within the statutory exception.^1 A statute pro¬ 
viding that the certificate of sale is presumed to be 
valid and prohibiting the admission of evidence to 
rebut such presumption after a prescribed period of 
time from the recording of the certificate, unless it 
was procured by fraud, does not apply to an as¬ 
sessment which was void ab initio,^® since the only 
purpose of the statute is to aid in the enforcement 
and collection of unpaid taxes and assessments val¬ 
idly made,^® and no duty is imposed by it to insti¬ 
tute any proceeding to have an invalid assessment 
so declared.44 

An action to cancel a tax certificate must be 
brought within the time prescribed by statute.^® 

Seal; acknowledgment; recordation. Unless ex¬ 
pressly so provided, the certificate need not be un¬ 
der seal,43 as between the landowner and the 


83. Mo.—Smith v. Klene, 132 S.W. 
1062, 281 Mo. 216. 

84. Mo.—Davis v. Evans, 78 S.W. 
512. 174 Mo. 307. 

44 C.J. p 8>68 note 44. 

Chmoted ceitlfleata 
Where all proceediners leading* up 
to and including the sale were val¬ 
id, the purchaser may be entitled to 
have a corrected ceKlflcate of sale 
Issued to him.—Sterling Realty Co. 
V. Relfe. 130 P.Sd 410. 21 Oal.2d 164. 
SSL Cal.—Sterling Realty Co. v. 
Relfe. supra. 

Single oertlflcate held not eaulvnlent 
Cal.—Sterling Realty Co. v. Relfe, 
supra. 

ae. OaL—Tilton v. Russek, 154 P. 
860, 171 Cal. 731. 

87. Cal.—Warden v. Orles, 7 P.2d 
342, 120 Cal.App. 187. 

Ciurattve statute held InappUcaUe 
Cal.—Warden v. Grles. supra. 

88. Cal.—Pacific States Savings & 
Loan Co. v. Perez, 124 P.2d 184, 51 
Cal.App.2d 84. 

89. caption 

Recitation of the number of the 
certificate in the caption thereof was 
held sufficient.—^Pacific States Sav¬ 
ings Loan Co. v. Pere^, supra. 

90. Cal.—^Tilton V. Russek, 154 P. 
860. 171 Cal. 781. 


31. Cal.—Lanlz v. Fishbum, 91 P. 

816, 8 Cal.App. 662. 

44 C.J. p 868 note 47. 

33. Ind.—^Naltner v. Blake, 56 Ind. 
137. 

33. Minn—^Pieper v. MacLaren, 118 
N.W. 60, 106 Minn. 30. 

34. Cal.—O'Neil v. Brode, 181 P. 91, 
40 Cal.App. 371. 

44 C.J. p 868 note 60. 

35. Cal.—^Pacific States Savings & 
Loan Co. v. Perez, 1424 P.2d 184, 
51 Cal.App.2d 84. 

36. Cal.—^Pacific Stales Savings & 
Loan Co. v. Perez, supra. • 

37. Cal.—Pacific States Savings & 
Loan Co. v. Perez, supra. 

38. Ark.—Wilson v. Curb & Gutter 
Imp. Dist. No. 406, 212 S.W.2d 351, 
213 Ark. 662. 

39. Xrk.—^Wilson v. Curb & Gutter 
Imp. Diet. No. 406, supra.. 

40. Wls.—Suburban Inv. Co. v, Mil¬ 
waukee County, 29 K.W.2d 58, 261 
Wis. 336. 

Oeitifloate oxlglnaUy insuad to miu 
Blclpallty 

The exception has been held to ap¬ 
ply only to a municipality to which 
a certificate was originally Issued.— 
Sommers v. City of Wauwatosa, 23 
N.W.2d 485, 249 Wls. 165. 

1SD4 


41. Wls.—Sommers v. City of Wau¬ 
watosa, supra—^Agnew v. Milwau¬ 
kee County, 3 4 N.W.2d 144, 246 
Wls. 385, rehearing denied 14 N.W. 
2d 907, 245 Wis. 385—U. S. Nation¬ 
al Bank v. Lake Superior Termi¬ 
nal, etc., Co., 174 N.W. 933, 170 
Wis. 639. 

Fezsou with heneflcial Intezest held 
'‘owner'' 

Wis.—Sommers v. City of Wauwato¬ 
sa, 33 N.W.2d 486, 249 Wls. 1166— 
Agnew v. Milwaukee County, 14 N. 
W.2d 144, 245 Wis. 386, rehearing 
denied 14 N.W.2d 907, 245 Wls. 
386. 

CaaoeUatloiL held authorised 

Wis.—Sommers v. City of Wauwato¬ 
sa, 23 N.W.2d 485. 249 Wls. 165. 

42. N.J.—^Hudson County Park Com¬ 
mission V. Jacobson, 40 A.2d 201, 
132 N.J.Law 287. 

43. N.J.—^Hudson County Park Com¬ 
mission V. Jacobson, supra. 

44. N.J.—^Hudson County Park Com¬ 
mission V. Jacobson, supra. 

45. Wls.—Armory Realty Co. v. 
Olsen, 246 N.W. 513, 210 Wis. 281. 

One year from date of tax sale 

Wis.—^Armory Realty Co. v. Olson, 
supra. 

4a Minn.—Mankato First Nat. 
Bank v. Hodapp. 107 N.W. 967, 98 
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municipality, it need not be acknowledged^? or re¬ 
corded.** 

g 1641. Confirmation or Setting Aside 

Tho court exercises a broad discretion In confirming 
or setting aside a sale of land for delinquent special as¬ 
sessments, which will not be disturbed In the absence of a 
clear abuse thereof. 

The court exercises a broad discretion in confirm¬ 
ing or setting aside a sale of land for delinquent 
special assessments,^^ which will not be disturbed 
in the absence of a clear abuse thereof.^O Under a 
power to confirm or set aside a sale the court may 
not modify the sale or its terms.^^ 

A sale will not be set aside,62 or confirmation re¬ 
fused,63 in the absence of sufficient ground there¬ 
for. It has been held that the sale may be set aside 
where the notice of sale was defective,64 where no 
notice was given,66 or where a holder of a vendor’s 
lien had not been made a party when the property 
was sold.66 A sale will be set aside where the price 
received is so inadequate as to constitute a fraud in 
law.67 Although it has been held that on motion to 


confirm a sale the court should confine itself to the 
regularity of the proceedings on the sale and is not 
required to go behind the execution and look into 
the regularity of the judgment,63 it has also been 
held that the sale may be set aside for illegality in 
the assessment63 or in the amount for which the 
sale is made.60 

A requirement that the purchaser execute a re¬ 
lease is not reversible error.6i Where the deed is 
under a sale for an illegal and void tax, the tax pur¬ 
chaser will not be compelled to reconvey, but will 
be perpetually enjoined from asserting title.®^ 

Confirmation of the sale cures all defects and ir¬ 
regularities in the conduct of the sale,68 but the 
sale will be set aside even after confirmation, at the 
instance of one who has been defrauded thereby,®* 
provided the fraud alleged and proved is fraud in 
the procurement of the judgment and extrinsic of 
the matter tried in the cause.®® An order of con¬ 
firmation may be set aside where it erroneously fails 
to allow for redemption.®® Ordinarily mere inade¬ 
quacy of price is not sufficient to justify setting 


Minn. 634—Willard v. Hodapp, 107 
K.W. 954, 08 Minn. 209. 

47. Or.—Wilson v. Medford, 216 P. 
184, 107 Or. 684. 

4 a Or.—Wllaon v. Medford, supra. 

48. 111.—People ▼. Anderson, 48 N. 
E.2d 997, 380 Ill. 168. 

50. 111.—People V. Anderaon, supra. 
lUsosretloa Itt oonllmlagr aul* 3heUL 
not abused 

111.—People V. Anderson, 43 N.S].2d 
997, 380 111. 168—Vlllaffe of Pala* 
tine V, Palanols iSatates, 49 N.lS.2d 
665. 319 I11.APP. 474. 

Okl.—Board of TruMtoes of Full Gos¬ 
pel Temple v. City of Oklahoma ex 
rel. Rauch, 166 r.2d 91. 196 Okl. 
491. 

Discretion la setting aside sale heU 
not abused 

Ky.—(Uty of I,iOUlRa v. Bums, 176 B. 

W.2d 16, 296 Ky. 667. 

Okl.—<llty of Wewoka ex rel. North 
V. Fink. 173 r.2d 936, 197 Okl, 623. 

Beiale 

Where realty In city's action for 
holders of street Improvement bonds 
was sold to city attorney for a gross¬ 
ly Inadequate price to satisfy lion of 
bonds for some three times the 
amount of the bid, the master com¬ 
missioner was attorney for holder 
of a secondary lion airalnst the real¬ 
ty, and landowner tendered such 
holder's money to city attorney for 
his bid, chancellor properly set aside 
sale, but abused his discretion in 
refusing to direct that the realty be 
resold, where objections of city and 
bondholders were seasonably made 
and bondholders were entitled to rely 
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on agreement with city that It would 
bid the amount of the debt for prop¬ 
erty on which they had bonds.—City 
of Louisa V. Burns, 176 S.W.3d 16, 
295 Ky. 657. 

51. Ohio.—Ohio L. Ins., etc.. Co. ▼. 
Goodin, 10 Ohio St. 667. 

58. Ky,—Garrard v. Kinder, 18 S.W. 

2d 1013, 230 Ky. 176. 

Mo.—City of St. Louis ▼. Gottschall, 
App.. 121 S.W.2d 289. 

53. Mode of payment 
Objections to conflrming sale under 

foreclosure of improvement liens be¬ 
cause sale was not made for cash as 
decree provided were overruled, 
whore bidder gave master a check 
on acceptance of bid and later in 
Hume day gave additional chock for 
the balance of the bid, and master 
on BUoOQcdlng day oashed cheeks and 
oxocutud master's deed.—Geiger v. 
City of St Petersburg, for Use of 
Loland, 188 So. 336, 187 Fla. 432. 

54. Or.—Austin v. Tillamook City, 
264 P. 819, 121 Or. 885. 

55. Po.—City of Brie v. A Pleco of 
! Land, 42 PaDist & Co. 402, 23 Brie 

348. 

65. Ky.—Tumor v. Grlfflth, 99 S. 
W.2d 202, 266 Ky. 871. 

57. Mo.—^Lindsay r. City of St. 
Louis, 139 €.W.2d 906, 345 Mo. 
1141, certiorari denied City of St. 
Louis V. Lindsay, 61 S.Ct 62, 811 
tr.S. 581, 86 L.Bd. 439. 

5& Okl.—City of Wewoka ex rel. 

North V. Whitney, 178 P.8d 940, 197 
I Okl. 621. 


69. N.J.—^McCarthy ▼. Jersey City, 
44 N.XLaw 186. 

44 C.J. p 869 note 60. 

GO. N.T.—In re WlUis. SO Hun IS. 
44 aJ. p 869 note 61. 

61. Ill.—West Chicago Park Oom'rs 

V. Novak, 121 IlLApp. 287. 

68L III.—Langlols v. Cameron, 66 N. 
B. 332, 201 Ill. 301. 

63. Ark.—Caasady v. Norris, 177 B. 

W. 10, 118 Ark. 449. 

Wash.—Gunstone v. Robbins, 290 P. 

844, 168 Wash. 80. 

Directory provlsldn. os to notloe 
The statutory provision requiring 
notice to be mailed to a landowner 
before institution of suit to foreclose 
city tax or special assessment Hens 
Is directory merely and not mandat 
tory, and hence decree conflrming 
sale of realty in suit to foreclose city 
improvement liens would not be an¬ 
nulled because there was not at¬ 
tached to the bill of complaint a cer¬ 
tificate of the attorney to the effect 
that written notice had been given 
as required by statute.—McCann v. 
City of St. Petersburg, 199 So. 264, 
146 Fla. 168. 

64. Wash.—^Miller v. Winslow, 126 
P. 906, 70 Wash. 401, 404, Ann.Cas. 
191413 833. 

44 C.J. p 868 note 58. 

Praod held not Shown 
Mo.—<!lty of St. Louis v. Gottsbhall, 
App., 121 S.W.2d 239. 

6& Ark.—Cabell v, Texarkana Impr. 
Diet. No. 1, 187 S.W. 566, 124 Ark. 
278. 

44 C.J. p 868 note 69. 

SOL K^.—^Barbee v. Fox, 79 Ky. 688. 
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aside a confirmation of salc,®^ but where such inade¬ 
quacy is connected with, or shown to result from, 
any mistake, accident, surprise, misconduct, fraud, 
or irregnilarity, the confirmation may be set aside.®® 
An owner of property, although primarily liable for 
taxes, may question whether or not an order con¬ 
firming a sale should be vacated.®® 

Actions. By statute, provision is sometimes made 
for the vacation of illegal assessment sales on pe¬ 
tition to the court^® or on certiorari.^i In the ab¬ 
sence of statute, relief against a void sale may be 
had .in equity,^® in the absence of laches,^® and in 
the absence of other remedies.^^ A provision for 
an appeal in the assessment proceedings is not, un¬ 
less made so by statute, exclusive of a remedy by 
action to vacate a sale on the assessment,^® espe¬ 
cially in circumstances where the remedy by appeal 
does not afford adequate relief.^® An action to set 
aside an assessment sale must be brought within the 
time prescribed by a statute specifically referring 


thereto.77 Whether an action to set aside an as¬ 
sessment sale will be governed by limitations con¬ 
tained in other statutes depends on the terms of the 
statutes and their construction by the court, it hav¬ 
ing been held that statutes limiting proceedings to 
set aside assessments do not apply,^® but that a lim¬ 
itation referring to general tax certificates does 
apply."^® The reasonable market value of the prop¬ 
erty is a proper issue for submission where inade¬ 
quacy of price is made the ground for setting aside 
the sale,®® and the fact that there are encumbrances 
on the property does not affect the rule.®^ The 
costs may be imposed on the holder of the tax deed, 
where he has made an unsuccessful defense,®® espe¬ 
cially where he refused to surrender his certificate 
of purchase before suit was brought.®® 

In actions and motions of this nature general 
rules apply with respect to parties,®* pleading,®® evi¬ 
dence,®® and, likewise, such general rules apply with 


67> Pla.—^McCann v. Caty of St. Pe¬ 
tersburg. 199 So. 264. 145 Fla. 168. 
Ill.—^People V. Cutler, 66 N.E.2d 60. 
823 IIlJ^pp. 466. 

as. Pla.—^McCann v. City of St. Pe¬ 
tersburg, 199 So. 264, 146 Fla. 168. 
69. Ill.—People V. Cutler, 56 N.E1.2d 
60. 823 llLApp. 466. 

TO. N.T.—^Matter of Deerlng, 66 
How.Pr. 296, reversed on other 
grounds 21 Hun 618, reversed on 
other grounds 85 N.Y. 1. 

44 C.J. p 869 note 71. 

XneffeoUve recording of deed 
Where purchaser at sale on ex¬ 
ecution on Judgment for special as¬ 
sessment knew that owner was un¬ 
aware of Judgment and waited until 
expiration of term at which sale was 
made before having deed recorded 
and permitted owner to collect rent 
In order to prevent owner from ex¬ 
ercise of remedy by motion seeking 
to vacate the sale, recording of the 
deed was Ineffective to destroy own¬ 
er's right to relief by a timely mo¬ 
tion.—^Lindsay v. City of St. Louis, 
189 S.W.2d 906, 846 Mo. 1141, cer¬ 
tiorari denied City of St. Louis v. 
Lindsay. 61 S.Gt. 52, 811 U.S. 681, 
85 I^Ed. 489. 

71. N.J.—McCarthy v. Jersey City, 
44 N.J.Law 136. 

Ohjeoidons to assessment 
A statute granting the right to 
review by certiorari does not enti¬ 
tle the petitioner to take advantage 
of objections which, without the 
statute, he would have been estop¬ 
ped to set np as against the assess¬ 
ment.—State V. Perth Amboy, 88 N. 
J.Law 426. 

7a. Wls.—Watkins v. Milwaukee, 8 
N.W. 823, 52 Wls. 98. 

44 C.J. D 869 note 74. 


73. Mo.—Stanton v. Thompson, 136 
S.W. 698. 284 Mo. 7. 

44 CJ. p 869 note 76. 

74. N.J.—Mackie v. Cain. 114 A. 
549, 92 N.J.Ea. 631. 

N.Y.—Guest V. Brooklyn. 9 Hun 198, 
reversed on other grounds 73 N. 
Y. 611. 

75b Minn.—^Morrison v. St. Paul, 6 
Mmn. 108—Weller v. St. Paul, 6 
Minn. 96. 

76. Wls.—^EEayes v. Douglas County, 
66 N.W. 482, 92 Wls. 429, 63 Am. 
S.R. 926. 81 L.R A. 213. 

44 C.J. p 869 note 78. 

77. Ark.—Cutsinger v. Strang. 168 
S.Wj2d 669. 203 Ark. 699. 

Minn.—^Henningsen v. Stillwater. 83 
N.W. 983. 81 Minn. 215. 

▼old sale 

The statute requiring cuitlon 
ageunst purchaser for recovery of 
lands sold at Judicial sale to be 
brought within a certain number of 
years does not apply to a void sale.— 
Rouse V. Teeter, Ark., 216 S.W.2d 
869—^Douglas v. Ferris, 122 S.W.2d 
668. 197 Ark. 82—Dupree v. Williams. 
291 S.W. 84, 172 Ark. 979. 

78. N.Y.—^Brennan v. Buffalo, 67 N. 
E. 81. 163 N.Y. 491. 

79. Wls.—^Hcunar v. Lelhy, 102 N.W. 
•668. 124 Wls. 265. 

44 C.J. p 869 note 82. 

80. Tex.—^Dubois v. Lowery, Civ. 
App., 206 S.W. 868. 

81. Tex.—Dubois v. Lowery, supra. 

89. Ill.—^Langlois v. Cameron, 66 N. 
E. 83i2. 201 ni. 301. 

83. HI.—^Langlole v. Cameron, su- 
, pra. 

84. Persons entitled to sne 

Pact that lie would receive part of 
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I taxes collected by virtue of sale in 
! foreclosure of special assessment 
lien did not entitle holder of special 
as'faessment bond to file objections to 
confirmation of sale on ground of In¬ 
adequacy of price.—People v. Sand- 
voss. 60 N.E.2d 770, 820 IlLApp. 239. 
Necessary parties 

The Improvement district is not 
a necessary party to an action to set 
aside the sale, where It is made to 
appear that its interests were not 
involved iu' any way in the sale.— 
Pinkston v. Schuman, 198 S.W.2d 
66. 210 Ark. 896—Cassady v. Norris. 
177 S.W. 10, 118 Ark. 449. 

85. Okl.—City of Wewoka ex rel. 
North V. Fink, 178 P.2d 936, 197 
Okl. 623. 

Pleading held insnideient 
Bill seeking to set aside certificate 
of sale under assessment lien, on 
ground property was public burying 
ground, was insufficient for failure to 
set out to whom property was as¬ 
sessed.—Jones V. Lacey, 125 So. 636, 
220 Ala. 390. 

Merltozloiu defense 
Where petition In action to set 
aside sale of realty pursuant to 
decree In suit to foreclose city's lien 
on realty for street Improvements 
set forth facts which would have 
produced a materially different re¬ 
sult in the foreclosure suit, the pe¬ 
tition in the suit to set aside the 
sale of the realty set out a meritori¬ 
ous defense authorizing the setting 
aside of the sale.—^Elstermeyer v. 
City of Cheyenne, 120 P.2d 599, 67 
Wyo. 421. 

86. Okl.—City of Wewoka ex rel. 
North V. Whitney, 178 P.2d 940, 
197 OkL 621. 
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respect to judgment,and review.®* 

§ 1642. Injunction against Deed or Lease 

In a proper case the Issuance of a tax deed or tax 
lease may be restrained. 

In a proper case the issuance of a tax deed®# or 
tax lease®® may be restrained, as, for example, 
where the assessment was made under a void ordi- 
nance®! or where the owner’s offer to redeem has 
been wrongfully refused,®® It is not a defense in 
the suit for an injunction that the certificate holder 
was a stranger to the proceedings under which the 
improvement was made, and was ignorant of the 
defects in such proceedings at the time of his pur¬ 
chase.®® As a general rule, however, an injunction 
will not be granted for mere irregularities.®^ 

§ 1643. Title and Rights of Purchaser or 
Lessee 

a. In general 

b. Irregular and invalid sales 

c. Liens and encumbrances 

d. Refunding or recovery of money paid 

at illegal sale 

a. In General 

The Interest of a purchaser In property purchased 


on a safe for default In the payment of special assess¬ 
ments Is governed or determined by the statute and de¬ 
cree under which the sale Is made. 

The interest of a purchaser in property purchased 
on a sale for default in the payment of special as¬ 
sessments is governed or determined by the statute®® 
and the decree®® under which the sale is made. Un¬ 
der some statutes the municipal authorities are with¬ 
out authority to reject a bid, nullify the sale, and 
withhold a deed from the highest bidder on the 
ground that the bid was inadeguate.®^ A sale made 
pursuant to a proper and legal proceeding and ex¬ 
ecution in rem against the property levied on, with¬ 
out regard to the interest of any person or persons 
therein, has been held to pass the entire title to the 
land sold and to convey whatever interest the own¬ 
ers had therein.®® Where provision for redemption 
is made by statute, the purchaser acquires merely a 
defeasible title, and the legal title does not pass un¬ 
til the period of redemption expires,®® and the pur¬ 
chaser has performed all the statutory conditions 
on which his right to a deed depends, as, for ex¬ 
ample, the giving of a notice to the owner to re¬ 
deem, and of his application for a deed, discussed 
infra § 1645, and the payment of all tsuces and as¬ 
sessments which have become due whether prior 
or subsequent to the sale,^ unless, under the pro- 


COuiln of title 

Plaintiff suing: to cancel tax deed 
was not roquirod to prove chain of 
title further than by introducing its 
deed.—^Willard George Hotel Co. v. 
Warden, 278 P. 898, 99 Cal.App. 401. 

87. Cal.—Willard George Hotel Co. 
V. Warden, supra. 

jradgment oonoeUng tax deeds was 
not erxoneoiLB for falling to allow 
purchaser penalties and interest, 
whore offer thereof in open court 
was not accepted.—^Willard George 
Hotel Go. V. Warden, supra, 
jradgmant held not authorised 
In suit by owner of realty against 
oily and a^nst purchaser of realty 
pursuant to decree In suit to fore¬ 
close city's lien on realty for street 
improvements, to set aside sale of 
realty, on ground that sale was void, 
district court, after determining tliat 
sale was void, was not authorized 
to enter a Judgment foreclosing 
city’s lion for improvements on the 
realty.—^Klstermeycr v. City of Chey¬ 
enne, IIG PjSd 231, 67 Wyo. 26G, re¬ 
hearing denied 120 P.2d 699, 67 Wyo. 
421. 

8a Okl.—City of Wewoka ex rol. 
North V. Whitney, 178 P.2d 940, 
197 Okl. G31. 

Scope and extent of review 
Okl.—City of Wcwoka ex reL North 
V. Whitney, supra. 


Beterznlnatlon and disposition 
N.J.—Ollemar v. Town of Irvington, 
189 A. 68. 117 N.J.Law 399. 

89. Wls.—^Watkins v. BCilwaukee, 8 
N.W. 828, 62 Wis. 99—Foote v. Mil¬ 
waukee, 18 Wis. 270. 

Injunction against the making or en¬ 
forcement of assessment see su¬ 
pra 99 1528-1540. 

98. N.T.—^Lennon v. New York, 6 
Daly 347, affirmed 65 N.T. 361— 
Matthews v. New York, 14 Abb.Pr. 
209. 

91. Ill.—Glos V. Cannata, 121 Ill. 
App. 236. 

98. N.J.—^Duncan v. Blizabeih, 25 N. 
J.Bq. 430. 

44 C.J. p 869 note 02. 

9a Wis.—Canilold v. Smith, 34 Wis. 
881. 

94. Kan.—^Lawrence v. Killam, 11 
Kan. 499. 

44 C.J. p 870 note 94. 

sa Ariz.—City of Phmnlx v. 

Hughes, 286 P. 191, 36 Ariz. 399. 
3Uen 

Under some statutes a purchaser 
obtains a lien only.—City of Phccnix 
V. Hughes, supra. 

9a Ark.—Webb v. White, 180 aW. 

i2d 816, 207 Ark. 298. 

Beverslon to former owner 
Whore water and sower district 
had acquired title at assessment 
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foreclosure sale, but under federed 
court decree receiver of district had 
power to treat indebtedness as an 
obligation which, when discharged, 
would cause property to revert to 
former owner, and former owner 
made payments before district con¬ 
veyed land to another who was led 
to believe, because of the former 
owner’s procrastination, that district 
had right to sell, title of former 
owner’s gnrantee was properly con¬ 
firmed. but purchaser from district 
should not be required to suffer loss 
of principal payment and the for¬ 
mer owner’s grantee would be re¬ 
quired to make payment into court 
for determination regarding rights 
of the purchaser’s transferee.—Webb 
V. White, supra. 

97- Ga.—City of Waycroas ▼. Cul¬ 
lens. 10 S.B.2d 920, 190 Ga. 823. 
98. Ga.—Clarke v. Mayor and Coun¬ 
cil of Mlllen, 200 S.E. 698, 187 Ga. 
185. 

Xatorest of reamalndermen 
A sale of really has been held to 
include the contingent interests of 
remaindermen, where an assessment 
and execution were Issued against a 
life tenant and the realty, and not 
merely against the life tenant.— 
Bell V. Summerlin, 4 B.E.2d 831, 188 
Ga 648. 

99u Pa.—^Hess v. Potts, 32 Pa 407. 

X. Wash.—^Loeb v. Aaberry, 87 P- 
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visions of the municipal charter, the payment of 
such assessments is not essential.® Where a pur¬ 
chaser of premises in good faith relies on the comp¬ 
troller's* certificate, which the municipal charter 
empowered him to give, that the taxes and assess¬ 
ments have been paid, the municipal corporation 
cannot bind such purchaser by new assessments foi 
work prior to the certificate.® 

The purchaser’s title will be presumed to be good 
in the absence of an adjudication that the sale was 
invalid,4 so that, in the absence of such adjudica¬ 
tion, the title of the purchaser is not affected by the 
inadequacy of the price for which the sale was 
made.® Wliere one purchases in a representative 
capacity, such rights as are acquired inure to the 
benefit of the person or persons represented.® 

A purchaser, seeking an allowance of credits 
against the purchase price, must properly raise and 
present the question,^ and the right of an owner to 
defend against a possessory action by a purchaser 
is not barred by statutes limiting the time within 
which actions relating to conveyances for special 
assessments must be brought.® 

b. Irregular aaid Invalid Sales 

Where the statute under which the sale is had has not 
been followed with regard to the steps necessary to a 


valid sale, the purchaser takes no title as against the 
owner. 

Where the statute under which the sale is had has 
not been followed with respect to the steps necessarj' 
to a valid sale, the purchaser takes no title as 
against the owner,® and under such circumstances 
the rule of caveat emptor applies.^® On the other 
hand, the title of a purchaser at a sale under a judg¬ 
ment enforcing an assessment will not be affected 
by irregularities not invalidating the judgment,!^ 
as, for example, where the statute so provides, error 
with respect to the name of the owner.i® Where 
the proper parties have not been brought into the 
proceedings, their title will not be divested,^® ex¬ 
cept in so far as they may be estopped to assert 
their claims,although in some jurisdictions, where 
the action is regarded strictly as a proceeding 
against the land, and not against the owner’s interest 
in the land, the purchaser secures a good title irre¬ 
spective of the former owner.^® 

Payment of the assessment, as a condition to an¬ 
nulment of the sale, is not required where the as¬ 
sessment is wholly void,l® or where the assessment 
lien had expired by limitation before the proceed¬ 
ings for the sale had been commenced,and it has 
been held that where the sale is invalid no lien .for 
the amount of the assessment attaches to the prop- 
erty.i® On the other hand, it has been held that the 


610, 44 Wash. 427—Albrlng v. 

Petronlo, 87 P. 49, 44 Wash. 132. 

а. Minn.—Schoonmaker v. at. Paul 
Title, etc., Co., 188 N.W. 223. 162 
Minn. 94. 

8. N.J.—Elizabeth v. Shirley, 36 N. 
J.Eq. 615. 

4. Mackie v. Cain, 114 A. 649, 
92 N.J.Ea. 631. 

5. Ind.—O'Brien v. Bradley, 61 N. 
E. 942, 28 Ind.App. 487. 

б. Cal.—^L ob Angeles County ▼. Wi- 
nana, 109 P. 640, 18 Cal.App. 284. 

7. Ky.—City of Irvine v- ICirby, lj84 

8.W:2d 1029, 276 Ky. 634. 

Pallure to Hie ezoeptloiLB 

Purchaser of property on Judicial 
sale for enforcement of street im¬ 
provement lien was not entitled to 
credit on sale bond for delinquent 
taxes on land purchased, where pur¬ 
chaser failed to file exceptions to 
report of sale before confirmation, 
or to file motion to set aside order 
of confirmation at same term of 
court at which sale was confirmed.— 
City of Irvine v. Kirby, supra. 

8i Wash.—Spaulding ▼. Collins, 88 
PJId 1026, 190 Wash. 606. 

Bight held not extiiigniahed 
A, statute providing that actions 
to set aside or cancel deed issued on 
sale of property for local improve- 


' ment assessments or for recovery of 
property so sold must be brought 
within a prescribed time after issu¬ 
ance of deed did not bar defendants 
in ejectment action from setting up 
that tax proceedings were void lor 
want of Jurisdiction, sinco statutes 
of limitation serve only to extinguish 
remedies and do not bar defense of 
right already held in enjoyment.— 
Spaulding v. Collins, supra. 

9. Ark.—Plant v- Prause, 187 S.W.2d 
5, 208 Ark. 486. 

Ga.—Corpus gtirls cited in. Williams 

V. Aycock, 183 6.E. 628, 629, 63 
Ga.App. 386. certiorari dismissed 
Aycock v. Williams, 189 S.E. 841, 
183 Ga. 800. 

Neh.—Oman v. City of Wayne, 30 N. 

W. 2d 921, 149 Neb. 303. 

44 C.J. p 870 note 6, 

Tenants by entirety 
A sale of land owned by tenants 
by the entirety under a municipal 
lien for improvements which is a 
lien with respect to the separate es¬ 
tate of one owner is a nullity as to 
the other and passes no title.—St. 
Clair Savings & Trust Co., now for 
Use of Billharts, v. Groescbel, 8 
A2d 466, 187 Pa.Super. 1. 

Trespass 

Petition for trespass on land pur¬ 
chased by defendant's predecessor 
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in title at marshal's municipal tax 
execution sale stated cause of ac¬ 
tion, whore marshal's sale was void 
and passed no title to purchaser 
thereat because levy of execution 
was grossly excessive.—Williams v. 
Aycock, 188 S.E. 628, 52 Ga.App. 886, 
certiorari dismissed Aycock v. Wil¬ 
liams. 189 S.E. 841, 183 Ga. 800. 

10. Cal.—Willard George Hotel Go. 
V. Warden, 278 P. 898, 99 CaLApp. 
401. 

Or.—^Dunlway v. Gellars-Murton Co., 
170 P. i298, 179 P. 661, 92 Or. 113. 

11. Tex.—^Moore v. Perry, 86 fl.W. 
838, 18 Tex.Glv.App., 204. 

44 G.J. p 870 note 7. 

13. Fa.—^Emrick v. Dlcken, 92 Pa. 
78—Tiegel V. Love. 61 Pa.Supur. 
149. 

13. Col.—Wood V. Curran, 38 P. 774, 
99 Cal. 137. 

44 C. J. p 870 note 9. 

14. Pa.—Salter v. Hood, 16 Pa. 260. 
44 C.J. p 870 note 10. 

15. La—^Kelly v. Mendelsohn, i29 
So. 894, 106 La 490. 

16. WlB.—^Hayes v. Douglas County* 
■66 N.W. 482, 92 Wie. 429, 63 Am. 
fi.R. 926, 81 L.K.A 213. 

17. N,J.—Walsch v. Edgewater, 93 
A 887, 87 N.J.Law 888. 

IK GaL—Warden v. Hatterree, 9 P. 
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owner of the land entitled to an annulment of the 
sale on the ground of irregularity cannot have the 
sale set aside unless he first pays the sum due,^® and 
it has also been held that a purchaser who has been 
guilty of no fraud or inequitable conduct is entitled 
to be fully indemnified for outlays of tax moneys, 
together with the penalties and costs of the suit to 
set aside the sale, without being required to ac¬ 
count for the rents and profits.20 The owner has 
been held not to be obliged to pay the value of im¬ 
provements placed on the land by the purchaser dur¬ 
ing his possession where such possession was not 
adverse but under some statutes a purchaser 
who has acted in good faith is entitled to reimburse¬ 
ment for improvements and taxes paid .22 Where a 
void assessment is cured by statute, the petitioner to 
set aside the sale must pay the assessment with in¬ 
terest provided for by the curative act,23 and from 
its date.^^ 

c. Liens and Encumbrances 

In the absence of a statute to the contrary, a local as¬ 
sessment lien is extinguished on perfection of the title 
by deed under the sale, and, where an assessment for 
Improvements is a prior lien on the property charged, 


a sale for the enforcement thereof passes title free from 
all Junior encumbrances. 

In the absence of a statute to the contrary,^*! a 
local assessment lien is extinguished 'on perfection 
of the title by deed under the sale.28 A^ere the 
sale is made for accrued annual installments, the 
sale extinguishes the lien for delinquent installments 
included therein,^^ a purchaser who takes with 
knowledge that there are still unpaid installments to 
mature in the future has been held to take title sub¬ 
ject to the lien thereof.*® A sale and conveyance 
under foreclosure of a senior improvement lien will 
not affect the right of the owner of a junior tax 
bill, who was not made a party thereto, to foreclose 
his lien,*® subject to the interests of the purchaser 
under foreclosure of the senior lien in the proper¬ 
ty.®® The decisions as to whether a conveyance un¬ 
der foreclosure of a junior improvement lien op¬ 
erates to extinguish a prior lien of the same charac¬ 
ter are conflicting, some holding that it does not,®^ 
others holding the lien last imposed to be para¬ 
mount.®* Under some statutes title acquired 
through a tax deed and title acquired through a sale 
for unpaid assessments are on a parity, and neither 
extinguishes the other.®® 


2d 216. 216 Cal. 216. 80 A.L.R 1204 
—^Warden v, ITarker, 300 P, 906, 
21.2 Cal. 776. 

19, Oal<—Stege v. Richmond, 228 P. 

4‘61. 194 Cal. 30<>. 

44 G.jr. p 869 note 66. 

50, Pla.—^Liostor y. International 
Hank of Tampa, 168 So. 709. 118 
Flo. 100. 

One olnlming laod throngli mane 
oonvoyonoee from the purcliOBor of a 
void lax tlllo wan cntllli>d to a lien 
on the land for all improvomont dis¬ 
trict, county, city, and state taxes 
on the land paid by him and his pre- 
doct^ssors In title after purchase of 
void tax title thereto.—^Hotts v. Ste¬ 
phen. 160 S.W.2d 198, 203 Ark. 1031. 

51. Tex.—Dubois V. Dowery, Civ. 
App., 206 S.W. 858. 

Where purchaser takes no title, 
he Is not entitled to an allowance for 
Improvoinonts made by him while 
In possession of the land.—Dubois 

V. Lowery, Tex.Civ.App., 205 S.W. 

868 . 

After aotloe 

One claiming land through mesne 
conveyances from the purchaser of a 
void tax title was not entitled to any 
betterment for improvements mode 
on the land after he bod received 
notice from owner that land belong¬ 
ed to him.—^Botts V. Stephen, 160 S. 

W. 2d 198, 209 Ark. 1031. 

82. U.S.—Bradford v. Sohmuofcer, 
C.O.A.Okl., 186 F.2d 991. 
xrotioe 

Where statute was In eifect at j 


time special assessments were made 
and pavement bonds Issued, bond¬ 
holders purchased with notice of 
provisions thereof and could not com¬ 
plain that requirement of reimburse¬ 
ment of person occupying land under 
a void tax deed for value of improve¬ 
ments to realty before bondholders 
could eviot would effect a wrongful 
diminution of their security.—^Brad¬ 
ford v. Schmucker, supra. 

83. D.C.—Buchanan v. MacFarland, 
31 App.D.C. 6. 

84, D.C.—Buchanan v. McFarland, 
supra. 

26. Cal.—Wulfl-Hansen & Co. v. Sil¬ 
vers, 131 P.2d 878, 21 Gal.2d 263. 
Purchase by city 

Under provisions of Improvement 
Bond Act for sale of property for de¬ 
linquent assessments and purchase 
thereof by city, if property Is not 
redoomed or resold, and city has 
surplus unappropriated funds In Its 
treasury, city should pay future as¬ 
sessments as they become due.—^Un¬ 
ion Safe Deposit Bank v. City of 
Clovis, 73 PAd 242, 98 Cal.App.2d 
868 . 

86. Minn.—Gould v. St Paul, 189 N. 

W. 293, 120 Minn. 172. 

44 C.J. p 870 note 13. 

OeSLeral tax Uon not axtlxgulshad 
Where there is default in pay¬ 
ment of a special assessment prop¬ 
erty charged therewith may be sold 
for the assessment which is thereby 
extinguished, but the general tax 
lien is not extlngulahed because of 
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sale for special assessment—West¬ 
ern Beverage Co. of Provo v. Hansen, 
96 P.2d 1106. 98 Utah 382. 

87. U.S.—^Town of Marshall ex rel. 
Yersluls V. Carey, D.C.Okl., 4i2 F. 
Supp. 630—Cit^ of Clinton, OkL, 
ex rel. Schuetter, v. First Nat. 
Bank in Clinton, Okl., D.C.Okl., 89 
F.Supp. 909, affirmed, C.C.A., Hann 
V. City of Clinton, Okl., ex rel. 
Schuetter, 181 F.2d 978. 

88. U.S.—Town of Marshall ex rel. 
Versluis v. Caxey, D.C.Okl., 42 F. 
Supp. 630. 

E2y.—^Kraut v. Dayton, 97 S.W. 1101, 
80 K 7 .L. 191. 

89. Mo.—Springfield v. Bansdell, 264 
S.W. 771, 806 Mo. 48. 

80. Mo.—Springfield v. Bansdell, su¬ 
pra. 

81. Or.—Soott-McClure Land Co. v. 
Portland, 126 P. 276, 977, 62 Or. 
462. 

44 C.J. p 871 note 17. 

88. Mo.—Jalcks V. Oppenheimer, 175 
S.W. 972, 264 Mo. 698. 

44 C.J. p 871 note 18. 

83. Cal.—^Rostain v. Guggenheim, 
146 P.2d 247, 63 Cal.App.2d 1(27— 
Campbell v. Woolner, 184 P.9d 822, 
67 CaLApp.2d 611. 

Tenants in oonunon 
Purohaser of property baaed on de¬ 
linquent special city assessments 
and purchaser of the same property 
from the state based on delinquent 
general taxes, being on equal foot¬ 
ing, owned the property as tenants 
in common and one could not pay off 
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Where an assessment for improvements is a prior 
lien on the property charged, a sale for the enforce¬ 
ment thereof passes title free from all junior en¬ 
cumbrances.^^ Under a tax lease the lessee of the 
city takes a perfect title for the term contained in 
the lease discharged of all claims of the owner dur¬ 
ing the term.35 The purchaser takes free from 
claims under a prior unrecorded deed on the prem¬ 
ises of which he had no notice.^^ Land sold under 
foreclosure of a street improvement bond is not sold 
free of a right of way easement which was not sep¬ 
arately delineated, described, assessed, or numbered 
in the assessment roll and diagram as prescribed by 
the statute under which the bond was issued.^^ 

d. Befnnding or Eecovezy of Money Paid at Il¬ 
legal Sale 

In the absence of express statutory authorization, the 
rule In some Jurisdictions Is that a purchaser of land 
under a void assessment sale may not recover back the 
purchase price; but In other Jurisdictions a recovery 
against the municipal corporation Is allowed. 

In the absence of express statutory authorization, 
the rule in some jurisdictions is that a purchaser of 
land under a void assessment sale may not recover 
back the purchase money,38 the decisions in these 
jurisdictions following the caveat emptor doctrine.33 
In other jurisdictions a contrary rule is followed, 


and a recovery against the municipal corporation is 
allowed,^® either on general equitable groundsel or 
because the municipality, having power to reassess, 
where such power exists, loses nothing by reimburs¬ 
ing the purchaser,^2 or because the subject matter 
of the sale did not exist.^® Even in jurisdictions al¬ 
lowing a recovery of purchase money from the mu¬ 
nicipality, a recovery from the owner is not al- 
lowed.4* 

Where a statute expressly authorizes it, a pur¬ 
chaser at a void assessment sale may recover back 
the money paid.^® The purchaser may not recover, 
however, where the statute gives the municipality 
power merely to correct an error in the assessment 
or listing of property for the purposes of taxation,^® 
or merely provides for the return of money paid 
on a void sale for general taxes,or merely gives 
the mayor and council power to compromise or set¬ 
tle any action or litigation concerning the validity, 
legality, or regularity of any tax levied for munici¬ 
pal purposes,^® or where the statute relates to the 
recovery of illegal assessments by the person paying 
them.43 Where the statute provides for a return 
of the purchase money, but limits it to cases where 
the title has failed for other reasons than the inva¬ 
lidity of the tax or assessment, the purchaser is not 
entitled to a return of the money on grounds out- 


the amount the other had paid to 
acquire his title and thus secure 
to himself a clear title to all the 
property.—^Monhelt v. Cigna, 168 P. 
2d 966, 28 Gal.2d 19—Milkes v. 

Smith, Cal.App., 204 P.2d 419—Cate 
V. Bourzac. 168 P.2d 971, 74 Cal.App. 
2d 422. 

Xaw oontroillsg 

Where property subject to lien of 
Improvement bonds has been sold to 
state for delinquent taxes, law as 
it existed at time property was deed¬ 
ed to state after sale to state and 
not as It existed at time of such 
sale or at time of sale by state to 
purchaser is controlling as to rights 
of purchaser from state and pur¬ 
chaser on foreclosure' of improve¬ 
ment lien.—Campbell v. Woolnor. 1<34 
Pj2d 822 . 67 Gal.App.2d 611. 

34. Cal.—German Sav., etc., Soc. v. 

Ramlsh, 69 P. 89, 138 CaL 120. 

44 C.J. p S-TO note 15. 
roredosure axtingnlshas enema, 
hvanoeg 

A special assessment lien does not 
extinguish a mortgage lien or other 
encumbrance; it Is the final foreclo¬ 
sure of the lien and transfer of ti¬ 
tle which extinguishes other encum- 
hrances.—-Western Beverage Co. of 
Provo ' V. Hansen, 96 P.2d 1106, 98 
Utah 833: 

Mortgage ' ' , 

Purchaser of realty, sold to satis¬ 


fy Judgment Hen for municipal Im¬ 
provement assessment, acquires title 
superior to mortgagee's lien against 
really.—^U. 3. Bond & Mortgage Co. 
V. City of Birmingham, 158 So. 761, 
229 Ala. 536—44 C.J. p 870 note 16 a. 

36. N.T.—Warner v. Van Alstyna, 8 
Paige 613. 

3& Mo.—St. Joseph v. Forsee, 84 S. 
W. 98, 110 MoJLpp. 127. 

37. Cal.—Shannon v. Wilson, 101 P. 
2d 116, 38 Cal.App.3d 210. 

Bight of way hdd not **Uen” or ‘‘eo- 
cumhrance’’ 

In view of provision of improve¬ 
ment act relating to assessment of 
a railroad right of way, such a right 
of way cannot ho classed as a Hon 
or encumbrance within provisions of 
improvement act that purchaser’s 
deed on sale under foreclosure of 
street improvement bond conveys to 
grantee absolute title to lands de¬ 
scribed therein free of all encum¬ 
brances, except the lien for state, 
county, and municipal taxes.'—Shan¬ 
non V. Wilson, supra. 

sa Or.—^Dowell v. City of Portland, 
10 P. SOS, 13 Or. 248. 

44 C.J, p 871 note 24. 

39. Neb.—^McCague v. Omaha, 78 N. 

W. 468, 68 Neb. 57. 

44 C.J. p 871 note 25. 
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40. N.J.—Phillips T. Hudson, 31 N. J. 
Law 143. 

44 C.J. p 871 note 26. 

41. 111.—Taylor v. People, 66 Ill. 622. 
44 C.J. p 871 note 27. 

43. Ill.—Wells V. Chicago, 66 ni. 
280. 

43. N.T.—Cardner v. Troy, >26 Barb. 
423. 

44 C.J. p 871 note 29. 

4^ HI.—^Langlols v. Cameron, 66 N. 

H. 332, 201 111. 301, 309. 

44 G.J. p 871 note 31. 

45. Colo.—^Houflc V. Board of Com'rs 
of Larimer County, 300 P. 998, 89 
Colo. 19 G. 

44 C.J. p 871 note 33. 
liability of oonaty 
Where county treasurer wrongful¬ 
ly sold property for taxes, county 
was liable to pur«?haHer for return of 
money notwithstanding money was 
turned over to the municipal corpo¬ 
ration.—House V. Board of Com'rs 
of Larimer County, supra. 

43. Neb.—McCague v, Omaha, 78 N. 
W. 463, 68 Neb. 37. 

4!7. Wls.—^Heller v. Milwaukee, 70 
N.W. 1111, 96 Wls. 184. 

ea Neb.—^McCague v. Omaha, 78 N. 
W. 468, 68 Neb. 37. 

49. Neb.—^MoCague v. Omaha, su¬ 
pra. 
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side the statutory limitation,®® Under the view that 
the purchaser is not entitled to recover either from 
the municipality or from the owner, it has been held 
that a statute requiring the owner in a suit to quiet 
title against the sale to deposit the amount paid 
the purchaser to be turned over to him if his title 
shall fail is invalid.®^ 

The return of the money may be authorized by 
ordinance,®2 but the municipal corporation has pow¬ 
er to legislate with reference only to future claims,®® 
and a provision authorizing the return of money on 
prior sales is void.®^ 

Under agreement. Where the published condi¬ 
tions of sale provide for a return of the money in 
case of failure of title, the purchaser’s right to a 
return of his money vests under the terms of the 
agreement.®® 

Subrogation to rights of bondholder. Wl^ere a 
sale made on an assessment bond is held invalid, the 
holder of tlic certificate of sale becomes the equita¬ 
ble owner of the bond entitled to insist on full pay¬ 
ment in the absence of any facts rendering it ineq¬ 
uitable.®® 

Interest, Interest may not be allowed on money 
returned in the absence of express statutory author¬ 
ization,®^ 

so. Ill.—Tomanlrka v. Glos, 135 N. 

B. 36. 303 in. 107. 

61. Or.—Woat v, Scolt-McClure 
LAna Co.. 164 P. 664, 84 Or. 306. 

52. Woah.—Pholps v. Tacoma, 46 P. 

400. 16 Wash. 667. 

53. Wash.—^l^hfilps v. Tacoma, su¬ 
pra. 

54. Wash.—^Phelps V. Tacoma, su¬ 
pra. 

55. N'.T.—Bonnott ▼. New Tork, 8 
N.T.Supor. 486. 

44 C.J. p 872 note 43. 

56. Cnl.—TOlHs v. WUmsr, 83 P. 800, 

148 Col. 628. 

57. N.Y.—Mncfarlano v. Brooklyn, 

1 N.Y.Rt. 662, amrmed 26 N.B. 19, 

122 N.Y, 686. 

44 O-JT. p 872 note 46. 

58. Iowa.—Corpus dturls oltad lu 
Morrison v. Culver’s Bstate, i248 N. 

W. 237, 288, -316 Iowa 676. 

44 CX P 872 note 47. 

59. Wash.—Krutx v. Gardner, 61 P. 

897, 18 Wash. 832. 

60. On.—City of Valdosta v. Ousley, 

166 S.B. 196, 176 Ga. 776. 

Okl.—McGrath v. Oklahoma City, 9 
P.2d 711, 166 Okl. 84. 

44 C.X p 872 note 60. 

purpose of stotuts empoworlner a 
municipal Improvement district to 
purchase real estate sold under chan- 


§ 1644. Purchase by the City 

Where a statute so provides, a municipal corporation 
may purchase property told for default In the payment 
of municipal Improvement assessments. Under proper 
statutory authorization property so purchased may bo 
resold. 

In the absence of statutory authority, a munici¬ 
pal corporation has no power to purchase the prop¬ 
erty under foreclosure of the assessment lien,®® al¬ 
though it has been held that the land may be struck 
off to the municipality and transferred by it to an¬ 
other, at least where the latter may be regarded as 
the real purchaser at the foreclosure sale.®® Where 
the statute so provides, a municipal corporation may 
have the right®® or duty®i to purchase the property 
where there is no sufficient bid, even though the re¬ 
sult of such purchase is to take the property off the 
tax rolls to the injury of the taxpayers,®® and it 
may be authorized to bid in the property in trust 
for others.®® The fact that the statute granting the 
power is not enacted until after the assessment is 
made docs not change the rule.®^ Such power has 
been held to be granted by a statute giving the mu¬ 
nicipality power to purchase and dispose of property 
for the public benefit.®® 

I 

A valid assessment followed by a valid sale to the 
municipal corporation passes to the municipality all 
of the title subject to the right of redemption pro- 

erty at tax sale, but failure to do 
BO does not render city liable to hold¬ 
er of special Improvement bonds for 
unpaid cussessments agrainst property 
forfeited to the state.—^Prangre v- 
Clty of Marlon, 48 N.E!.2d 980, 819 
Ill-App. 136. 

61. Hawaii.—B. B. Black, Limited, 
V. Gonkllngr, 83 Hawaii 278. 
VegllirsiLce 

A municipality may be reaulred by 
statute, when any of the property 
assessed Is sold for a dellnauent 
assessment. In the absence of other 
bidders, to have the property struck 
off to it, and a negrlect or failure to 
do so Is negrllgrenoe.—Grand Lodgre, 
A. O. IT. W., v. aty of Bottineau, 227 
N.W. 368, 68 N.D. 740. 

Statute held valid 

Arlz.—Wise v. First Nat. Bank, 65 P. 
•ad 1164, 49 Aria 146. 

68. Or.—Wilson v. Medford, 216 P. 
184,107 Or. 624. 

63. Wash.—fitate ex rel. King Coun¬ 
ty Water Diet. No. 22 v. Stacy, 116 
P.2d 356. 10 Wash.2d 248. 

44 ax p 872 note 61. 

64. Ark.—Noe v. Schuman, 198 S.W. 
2d 610, 210 Ark. 999. 

44 ax p 872 note 63. 

6& Wash.—^New Whatcom v. Bel¬ 
lingham Bay Impr. Co., 47 P. i286, 
16 Wash. 131. 


eery decree for delinquent assess¬ 
ments Is to aid such districts In col¬ 
lecting delinquent taxes by resale of 
tho property.—Dewoody v. Jones, 160 
S.W.2d 208. 202 Ark. 346. 

Porohase funds 

(1) City bringing actions to fore- 
olose delinquent improvement as¬ 
sessments wo 8 not required by stat¬ 
ute to uso general city funds to pur¬ 
chase at foreclosure sale for benefit 
of bondholders, where depressed eco¬ 
nomic conditions at time of foreolo- 
suro prevented sale for satisfactory 
price.—^Brown-Crummer Inv. Co. v. 
City of Burbank, D.aCal., 17 P.Supp. 
469, appeal dismissed, C.C.A., 97 F. 
2d 993. 

(2) When the treasurer of tho city 
and county, under the requirements 
of statute, becomes the purchaser of 
district Improvement lots, which are 
sold by him at public auction as pro¬ 
vided by the statute, his duty to pay 
for such lots out of tho general funds 
of the city and county is absolute 
and compliance with tho procedural 
requirements of other statutes relat¬ 
ing to the expenditure of municipal 
funds Is not necessary.—^B. B. Black, 
Limited, V. Conkllng, 38 H5.wall 731. 
Mluxe to purohaM 

Under statute providing various 
remedies for collection of delinquent 
special assessments on private prop¬ 
erty, city may purchase such prop- 
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vided by and after expiration of the time for 

redemption the municipality has a good and com¬ 
plete title.®7 The city to which land has been struck 
off at an assessment sale has an equitable title there¬ 
to prior to the delivery of the deed,®* and the lien 
merges in its title;®® and it is not bound to preserve 
the lien as against a subsequent tax lien.^O Where 
the city has purchased the land, it does not thereby 


become liable to pay the assessment,*^! but it does 
become liable for the amount bid for the property.^* 
A municipal corporation must proceed in the same 
way as any other purchaser in order to entitle it to 
a deed.7* 

Resale. The municipality,^^ or the county, where 
it has purchased in behalf of the municipality,^® 
may, under statutory authorization, resell the prop¬ 


ea. Ala.—Messer v. City of Bir- 
mlnaham. 10 So.2d 760, <243 Ala. 
520—Griffin Lumber Go. v. Neill. 
200 So. 415. 240 Ala. 673. 134 A.L. 
R. 286. 

A valid la xexa proceedlnif to en¬ 
force an assessment under which ti¬ 
tle to lands was conveyed to the 
dty is binding* on the former own¬ 
er even though he did not appear In 
the proceedings sifter statutory no¬ 
tice was given.—^Home v. City of 
Ocala. 196 So. 441. 143 Fla. 108, ap¬ 
peal dismissed 61 SXlt. 28, 311 U.S. 
608, 85 L.Ed. 886. 

07. Ala.—Messer v. City of Bir¬ 
mingham, 10 So.2d 760, 248 Ala. 
620. 

Estoppel 

Where city by purchase at sale to 
enforce lien for municipal improve¬ 
ments acQuired a good title against 
mortgagee, the only grounds on 
which the title of one who purchased 
the realty from the city could be 
questioned. In view of the general 
principle that he who has a good title 
may pass a good title, was some 
breach of duty toward the mortgagee 
rendering It inequitable to acquire 
the title of the city as against the 
mortgagee. In which event a species 
of estoppel would arise.—Griffin 
Lumber Co. v. Neill, 200 So. 416, 240 
Ala. 573. 184 A.L.R. 286. 

68. Mich.—Klatt v. Detroit. 127 N. 
W. 409, 163 Mich. 186. 

44 CJ. P 872 note 66. 

69. Mich.—IQatt V. Detroit, supra. 
TOl Wls.—^Fletcher v. Oshkosh, 18 

Wls. i232. 

Tim Or.—City of Newberg v. Warren 
Const. Go., 278 P. 96. 130 Or. 64, re¬ 
hearing denied 279 P. 644. 130 Or. 
64, end opinion corrected 281 P. 
1119. 180 Or. 643. 

44 C.J. p 872 note 58. 

70. CaL—Union Safe Deposit Bank 
.V. City of Clovis. 73 P.2d 242. 23 
Cal.App.2d 358. 

HI.—Chicago V. Union Trust Go., 188 
ni.App. 646. 

Neb.—^Teapayers League of Wayne 
County V. Wlghtman, 696 N.W. 
886, 189 Neb. 212. 

Tr&ud 

(1) Where city attorney bid in lot 
on behalf of city In tax foreclosure 
p^roceedlngs, sherUTs deed was is- 
en^ to attorney without any money 
being paid, and attorney subsequent¬ 


ly conveyed a portion of lot to plain¬ 
tiff as part of consideration for prop¬ 
erty conveyed by plaintiff to city, the 
sale and sherlfTs deed was void as 
part of fraudulent plan to circum¬ 
vent statutory provisions relating to 
sales of real estate owned by a city. 
—Oman v. City of Wayne, 30 N.W.2d 
921. 149 Neb. 808. 

(^) Where, on judicial sale to sat¬ 
isfy decree In which there was grant¬ 
ed a first Hen to holder of tax sale 
certificate bought at public tax sale, 
and second Hen In favor of city 
under private tax sale for subse¬ 
quent paving taxes, sheriff accepted 
bid made in name of city clerk, as 
trustee for city, for amount suffi¬ 
cient to satisfy both decrees, but no 
part thereof was paid, and report of 
sale was presented to court for con¬ 
firmation and decree of confirmation 
secured pro forma without court’s 
attention being called to the fact 
that bid was not paid, and sheriffs 
deed was issued to bidder without 
consideration being satisfied, pro¬ 
ceedings constituted a constructive 
fraud and were void, and liens were 
not satisfied or barred.—^Taxpayers 
League of Wayne County v. Wlght¬ 
man, supra. 

Pailiue to pay amount Ud 

Where city, after purcluislng prop¬ 
erty against which special assess¬ 
ments were levied, failed and re¬ 
fused to pay Into Its treasury any| 
part of the amount bid therefor or 
to create a sufficient fund to pay 
warrants for public Improvements, 
It became liable for daniages in the 
amount of the balance of the war¬ 
rants Issued for the construction of 
the Improvements.—Dennis v. City 
of McMinnville, 269 P. 231, 128 Or. 
101 . 

73. Ill.—O’Connell v. Sanford, 99 N. 

E. 886, 256 Ill. 62. 

Notioe of fraud 

A municipal corporation which is 
plaintiff In a suit to foreclose a spe¬ 
cial assessment Hen and also a pur¬ 
chaser at the foreclosure sale is not 
a bona fide purchaser for value with¬ 
out notice of fraud on the rights of 
parties resulting from failure to 
give required notices of suit.—City 
of Lakeland v. Chase Nat. Co., 82 So. 
2d 883, 169 Fla. 788. 

74L Okl.—^McGrath v. Smith, 167 P. 

2d 740, 196 Okl. 836—^McGrath v. 

City of Oklahoma City, 9 P.2d 711, 
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156 Okl. 84—Criswell v. Hart. 8 P. 
2d 70, 166 Okl. 169. 

Sale ea masse 

A municipality which has acquired 
land through default in the payment 
of special assessments may adver¬ 
tise for bids for such land in one 
unit or en masse. In competition with 
an Individual offer of a lump sum 
for the whole. Instead of advertising 
for bids on each unit separately.— 
Noe v. Schuman, 198 S.W.2d 610, 210 
Ark. 999. 

76. U.S.—Board of Com’rs of Ellis 
County, Okl., v. City of Shattuck, 
Okl., ex rel. Versluis, G.CJ^.Okl., 
140 F.2d 67—^Dickinson v. Brown- 
Crummer Inv. Co., C.CJLOkl., 187 
F.2d 616—City of Clinton, Okl., ex 
rel. Schuetter, v. First Nat. Bank 
In Clinton, Okl.. D.C.Okl., 89 F. 
Supp. 909, affirmed, C.C.A., TTnyin v. 
City of Clinton, OkL, ex reL 
Schuetter, 181 F.2d 978. 

Okl.—Oklahoma City v. Vahlberg, 89 
PjSd 962, 186 OUL 28. 

Fhilnxe to resell 

Under a statute providing that. 
If certificates are necessarily bid in 
at the tax sale by the county and 
are not sold, redeemed, or otherwise 
disposed of within three years of 
the date of sale thereof, the amount 
of the redemption value thereof at 
the time may be charged back as a 
tax to the proper municipality, the 
option of the county to charge back 
a special assessment tax must be 
exercised within a reasonable time 
after the expiration of the three- 
year period after the tax sale.— 
Town of Caledonia v. Racine Coun¬ 
ty. 6 N.W.2d 796. 241 Wls. 271. 

Sale for ad valorem taxes and spe¬ 
cial assessments 

(1) Where property is sold at tax 
resale to the county for both delin¬ 
quent ad valorem taxes and delin¬ 
quent special Improvement assess¬ 
ments, the effect of a statute, provid¬ 
ing that on the ultimate sale of Ihe 
land the proceeds of such sale, in the 
ratio that such special assessments 
bear to the total amount of taxes 
and assessments, must be applied to 
the assessment fund but not ex¬ 
ceeding the amount owing, is the 
creation of on equitable lien where¬ 
by resort to the proceeds of sale 
is secured to the bondholder; but 
this Hen creates no estate in the 
land and carries no right to the lien- 
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erty, and the municipality may be authorized to ac¬ 
cept,^® or the county officer purchasing in behalf of 
the municipality may be required to accept,im¬ 
provement bonds or coupons in payment for such 
property. A valid resale tax sale or deed can be 
predicated only on a valid original sale,and it is 
also essential that the resale be conducted in the 
manner prescribed by statute."^® Under some stat¬ 
utes one who attacks a resale tax deed must tender 
all delinquent taxes, penalties, interest, and costs, 
including special assessments, against the land in 
order to maintain or defend an action based on such 
deed,®® and this is true irrespective of whether the 


tax deed is valid, voidable, or void.®^ 

§ 1645. Notice to Owner to Redeem, and of 
Application for Deed 

Notice to the owner to redeem and notice to the own¬ 
er by the purchaser of his Intention to apply for a deed 
must be given where required by statute. 

Notice to the owner to redeem and notice to the 
owner by the purchaser of his intention to apply for 
a deed must be given where required by statute.®* 
Failure to give the statutory notice invalidates the 
tax deed®® and extends the owner's right of redemp¬ 
tion.®^ Such a notice, it has been held, is not re- 


or to share In the rentals accruing: 
to the proprietary estate in the land. 
—Oklahoma City v. Vohlbcrff, 178 P- 
2d 736, 197 Okl. 613. 

(2) Where property is advertised 
at original tax sale for both ad 
valorem taxes and paving: assess¬ 
ments and there are no bidders, the 
property is, by operation of law, sold 
to the county for the total amount 
of taxes, Including: ad valorem taxes 
and special assessments, with inter¬ 
est, penalty, and costs; and the fact 
that county treasurer t hereafter Is¬ 
sued redemption ccrtlflcatcs and tax 
sale corllfloates on payment of ad 
valorem taxes alone and foiled to 
make notations of the original sale 
on paving tax rolls did not estab¬ 
lish that the property was sold to 
the county at the original sale for 
ad valorem taxes only.—Oklahoma 
City V. Vahlberg, 89 P.2d 062, 185 
Okl. 28. 

finbseqiie&t deUnauencles 

(1) Xt has been held that the 
county treasurer is authorized to 
indorse subsequent delinquent In¬ 
stallments of special municipal as¬ 
sessments on the certlilcate of sale 
and Include all such delinquencies In 
the resale.—Board of Com'rs of El¬ 
lis County, Okl., v. City of Shattuok, 
Okl., ex rel. Vorsluls, C.C.A.Okl., 140 
P.2d 67. 

(2) It has also boon held that the 
indorsement of subsequent annual 
installments of special municipal as¬ 
sessments on a prior original tax 
sale does not comply with statutes 
which require that when taxes be¬ 
come delinquent the county treasurer 
shall hold a sale and where there 
are no bidders the county shall be¬ 
come the purchaser.—Town of Mar¬ 
shall ex rel. Vorsluls v. Carey, D.G. 
Okl., 42 F.Supp. 680. 

78. Statutory oondltlous imposed on 
a municipal right to accept its own 
bonds in payment for property pur¬ 
chased by It in foreclosing assess¬ 
ment liens are for the protection of 
bondholders and the municipality, 
not for the protection of the original 
title owner.—Shay v. Delaware Tp., 


6 A.2d 68. 122 N.J.Law 818, affirmed 
11 A.2d 261, li24 N.J.Law 124. 

77. Oenaral tax sale oertlflcates 
Ovmer of special assessment 
bonds, coupons of which were unpaid 
and had been returned delinquent, 
could compel county treasurer to 
transfer tax sale certificate repre¬ 
senting delinquent assessment, held 
by county in trust, in exchange for 
corresponding coupons without pur¬ 
chasing outstanding general tax sale 
certificates held by county on same 
real estate.—Gross v. Sommers, 271 
N.W. 11, '226 Wis. 266, adhered to 274 
N.W. 265, 226 Wis. 266. 

7a U.S.—^Dickinson v. Brown- 
Crummer Inv. Co., C.C.A.Okl., 137 
F.2d 616. 

Okl.--Keenan v. Culver, 197 P.2d 276. 

79. Okl.-*-Oklahoma City v. Vahl¬ 
berg. 89 P.2d 962, 186 Okl. 28. 

Offer of sals 

Where there were delinquent ad 
valorem taxes agednst all of each lot 
and likewise sewer assessments and 
paving assessment, fact that county 
treasurer, in advertising lots for re¬ 
sale, also listed delinquent paving 
assessments against one half of each 
lot, did not render resale void on 
ground that entire lot was offered for 
sole for assessments levied only 
against portions of the lots.—^Morris 
V. RosecranH, Okl., 191 P.2d 189. 
Soane as oertlfioates Issued fox gea- 
evol taxes 

(1) Municipal charter was held to 
give board of equalization with au¬ 
thority to dispose of certificates of 
purchase issued for nonpayment of 
special Improvement district taxes 
in same manner as board is author¬ 
ized to dispose of certificates of pur¬ 
chase Issued for nonpayment of gen¬ 
eral taxes.—Bennett v. Shotwell, 194 
P.2d 886, 118 Colo. 206. 

<2) Under such a provision the 
board by resolution could soil cer¬ 
tificates of purchase Issued on spe¬ 
cial improvement district assess¬ 
ments to an applicant upon payment 
of one dollar and current general 
taxea in full, as against contention 
that certificates could not be sold at 

1513 


less than face value or In buU^ or 
to a preferred purchaser.—^Bennett T. 
Shotwell, supra. 

(8) Whether money for which cer¬ 
tificates of purchase Issued county 
based on general and special im¬ 
provement tax delinquencies were 
sold was Improperly apportioned by 
treasurer so as to deprive state and 
school district of their Just propor¬ 
tionate share of amount realized 
from sale, would be a' matter for ac¬ 
tion by general public or branches of 
government injured thereby, and 
could not be raised by landowner to 
net aside a treasurer's deed baaed on 
the certificates of purchase.—Ben¬ 
nett v. Shotwell, supra. 

80. Okl.—McGrath v. Rauch, 176 P. 
2d 824, 198 Okl. 201. 

81. Okl.—^McGrath r. Rauch, supra. 

88;. Cal.—Jakobsen v. Peratls, 3 P- 
2d 306, 213 Cal. 671—California 
Public Improvement Securities v. 
Porter, 9 P.2d 877, 121 Cal.App. 
670. 

Oeoupaat 

Where, under the statute, notice 
must be served on the occupant if 
the premises are occupied, property 
on which a billboard heuB been erect¬ 
ed containing the names of the own¬ 
ers of the billboard is occupied with¬ 
in the meaning of the statute.—^Rich¬ 
ards V. Sellers, 286 P. 891, 104 CaL 
App. SO. 

83. Gal.—California Publlo Im¬ 
provement fieourltles v. Porterr 9 
P.2d 877. 121 CaLApp, 670—Willard 
George Hotel Co. ▼. Warden, 278 P. 
898, 99 Cal.App. 401. 

44 C*J- P 873 note 64. 

OwnM’B title held not divested 
Cal.—Rldiards v. <Sellers, 286 P. 

104 CaLApp. 80. 

84. Ala.—Griffin liumber Co. *' v. 
Helll, 200 So. 416, 240 Ala. 678, 184 
A.I 1 .R. 286. 

Cal.—Jakobsen v. Peratls, 3 P.2d 805, 
218 Cal. 671. 

44 CJ. p 878 note 66. 
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quired merely because of a statutory requirement 
relating to tax sales generally.85 Where there are 
coowners, notice must be sent to all a failure to 
notify one continues in him the right to redeem the 
entire properly.87 

Form and contents. While a notice need not in¬ 
clude matters not required by statute to be stated, 
and a substantial, rather than a literal, conformity 
to the statute may be considered sufficient,^^ ordina¬ 
rily, where a statute prescribes the notice which is 
to divest the owner of title, that notice must be giv¬ 
en and none other will suffice, ^nd the express re¬ 
quirements of the statute cannot be avoided on the 
ground that they serve no useful purpose.®^ It must 
state the time when the purchaser will apply to the 
tax collector for a deed,®® and the time fixed must 
be definite and certain.®® It must set forth the 
amount required for redemption,®^ but may state the 
amount due as one lump sum representing the as¬ 
sessment, charges, and interest.®^ While it has been 
held that the notice is not invalidated by a small 
discrepancy in the statement of the amount neces¬ 
sary to be paid to effect a redemption,®® it has also 
been held that an understatement of the amount 
due,®*^ or the inclusion of any amount in excess of 
that which the statute requires to be paid,®® sudi 
as unauthorized charges for publication of the no¬ 


tice,®® or for service of notice and making of the 
affidavit,! renders the notice ineffective, although a 
notice containing a correct statement of the amount 
then due will not be invalidated by a further state¬ 
ment that the unauthorized charges will be due.® 
A notice will be invalidated by naming different 
days to coowners for cutting off their right to re¬ 
deem.® 

Service and affidavit. The notice must be served 
on the person designated in the statute;® but it is 
not necessary to serve others than those designat¬ 
ed.® There must be a strict and literal compliance 
with statutory requirements with respect to the post¬ 
ing of notice to redeem,® and the affidavit of serv¬ 
ice or posting of notice must state the facts relied 
on to constitute service,? and these facts must be 
evidentiary and not the ultimate facts or conclusions 
in the language of the statute.® A failure in the 
affidavit of service to give the name of the owner 
on whom service was made is not fatal to the pur¬ 
chaser's right to a deed, provided it is stated in the 
words of the statute that service was made on the 
owner and occupant.® In the absence of personal 
service, the affidavit, under the requirements of the 
statute, must state facts evidencing due diligence in 
attempting to make such service.!® A certificate 
that an affidavit of the service of the redemption no- 


85. 8.D.—^Klrby v. Watemiaii, 96 N. 

W. 129, 17 S.D. 814. 

88i Cal.—Warden v. Blttleson Law, 
etc., Asency, 181 P. 834, 41 GaL 
App. 1. 

87. Cal.—^Warden ▼. Blttleson Law, 
etc.. Agency, supra. 

88. Cal.—^PfLCiflc States Savings & 
Loan Co. v. Perez, 124 P.2d 184, 61 
CcU.App.2d 84—^District Bond Co. v. 
Hllliker, 98 P.2d 782, 37 GalJ^pp.2d 
81. 

89. Cal.—^Pacific States Savings & 
Loan Co. v. Perez, 124 P.2d 184, 61 
Cal.App.2d 84. 

8a Cal.—Warden v. Grles, 7 P.2d 
342, 120 Cal.App. 187—Willard 

George Hotel Co. v. Warden, 278 
P. 898, 99 Cal.App. 401—^Warden v. 
Blttleson Law, etc.. Agency, 181 P. 
41, 41 Cal.App. 1. 

SL Cal.—California Public Securi¬ 
ties V. Porter, 9 P.2d 877, 121 Cal. 
App. 670—Warden v. Grles, 7 P.2d 
842, 120 CaLApp. 187—Warden v. 
Blttleson Law, etc.. Agency, 181 P. 
834, 41 CaLApp. 1. 

Bfti Cal.—Warden v. Blttleson Law, 
etc.. Agency, supra. 

S8i Cal.—Wj^xden v. Blttleson Law, 
etc.,_ Agency, supra. 

Mi Minn.—Scboomnaker v. St. Paul 
•'^tlei etc., Co., 188 N.W. 228. 162 
Minn. 94. 


96b Minn.—Schoonmaker ▼. St. Paul 
Title, etc., Co., supra. 

96. Minn.—^Mankato First Nat. 

Bank v. Hodapp, 107 N.W. 967, 98 
Minn. 634—Willard r. Hodapp, 107 
N.W. 964, 98 Minn. 268. 

97. Cal.—Jakobsen v. Peratls, 8 P. 
2d 305, 213 Cal. 671. 

98. CaL—Warden v. Grles, 7 P.2d 
842, 120 CaLApp. 187. 

99. Gal.—^Warden v. Grles, supra. 

L Cal.—^Reed v. Lyon, 8l P. 619, 98 
Gal. 601—Colkms v. Doolittle, 188 
P. 601, 45 Cal^app. 776. 

8. Cal.—iSlmxnons v. McCarthy, 50 
P. 761, 118 Cal. 622—O’Neil v. 
Brode. 181 P. 91, 40 Cal.App. 871. 
3, Cal.—Warden v. Blttleson Law,, 
etc.. Agency, 181 P. 834, 41 Cal.App. 
1 . 

4k. Wash.—Smith v. Graver, 164 P. 

166, 89 Wash. 248. 

44 C.J. p 873 note 75. 

Purpose of provision requiring 
that notice to redeem property sold 
for delinquent street assessments be 
served on .owner or agent, if named 
in certificate of sale, and on occu¬ 
pant of property, if property Is occu¬ 
pied, is to insure notice to owner of 
intention to apply for a deed.—Dis¬ 
trict Bond Co. V. Hllliker, 98 P.2d 
782, 37 Cal»App.2d 81. 

Servloe on oooupaat 
Affidavit stating that purchaser at 
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sale for nonpayment of street im¬ 
provement bond served notice of re¬ 
demption on one who claimed to be 
occupant of property was held In¬ 
sufficient, as not showing service on 
occupant or facts to excuse service 
on owner as required by statute.— 
California Public Improvement Se¬ 
curities v. Porter, 9 P.2d 877, 121 
Cal.App. 670. 

5. Cal.—District Bond Co. v. HiUl- 
ker, 98 P.2d 782, 37 CalJlpp.2d 81. 

44 C.J. p 878 note 77. 

6, Cal.—Penn v. Dyba« 1 P.2d 46L 
115 CaLApp. 67. 

Notloe held not properly posted 
Cal.—^Penn v. Dyba, supra. 

7- CaL—Thomas v. Peterson, 3 P- 
2d 806, 213 Cal. 672—^Beck v. 
Barnes, 18 P.3d 749, 129 CaLApp. 
187—Hindis v. Warden, 196 P. 428, 
60 CaLApp. 366. 

a Cal.—Hlndle v. Warden, supra— 
Hennessy v. Hall, 118 P. 850, 14 
CaLApp. 769. 

9. Cal.—O’Neil v. Brode, 181 P. 91, 
40 Cal.App. 371. 

la Cal.—Sim V. Peterson, 288 P- 
876, 102 Cal.App. 417—Willard 

George Hotel Co. v. Warden, 27S 
P. 898, 99 Cal.App. 40L 
44 C.J. p 878 note 82. 
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tice had been filed in the proper office is prima facie 
evidence of the filing,n but it is no evidence at all 
of the service of the notice .12 

Second notice. In case of irregularities in the no¬ 
tice, a second notice may be allowed,and may be 
given after the expiration of the redemption peri- 
od.i^ 

§ 1646. Redemption 

a. In general 

b. Tender and payment 

c. Time of payment and laches 

<L Recovery of money paid for,redemp¬ 
tion from illegal sale 

a. In General 

The right to redeem In whole or In part from public 
Improvement assessment sales depends on constitutional 
or statutory provision. 

The right to redeem in whole or in part from pub¬ 
lic improvement assessment sales derives its exist¬ 
ence from cither a constitutional^^ or a statutory^® 
provision, and is usually,^^ but not always,^® con¬ 
ferred. Where the grant is made by the constitu¬ 
tion subject to legislative conditions, the right has 
been held to exist even in the absence of statutory 
provisions relating thereto.^® Statutes are to be lit^ 
orally construed in favor of the existence of the 
right,®® So that statutes granting the right to re¬ 


§ 1646 

deem from special tax sales are held to give the 
right to redeem from sales under execution on a 
benefit assessment judgment.®^ It has been held, 
however, that the right to redeem does not exist by 
force of a statute granting the right to redeem in a 
restricted group of assessment sales not including 
the sale in which the right is claimed,®® or by force 
of a statute granting the right to redeem from sales 
of tax bills to the highest bidder where the sale in 
which the right is claimed was made to the city as 
purchaser.®® 

Where the statute provides that the lien of the 
assessment shall vest in the purchaser of the prop¬ 
erty and be divested only by a redemption of the 
property, such a redemption is essential before the 
owner can have his title quieted as against a holder 
of an assessment sale deed which is invalid be¬ 
cause of the invalidity of the statutory notice to re¬ 
deem.®^ In an action to redeem land after a tax 
deed has been issued it has been held proper for the 
court to take into consideration equitable circum¬ 
stances which bear on the question of the right of 
a redemptioner to set aside a tax deed;®® but there 
must be substantial proof of such equitable circum¬ 
stances in order to warrant a court in depriving a 
tax deed holder of tlie property which he has law¬ 
fully acquired.®® 

An owner’s right to redeem cannot be defeated 
by a sale of the property by the municipality®^ or 
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11 . N. 7 .—bonders v. Loavey, 88 
Barb. 70. 

13. N.7.—Pandora v. Loavey, supra. 

I 3 I 1 Minn.—Merchants’ Realty Go. v. 
St. I’aiil, 70 N.W. 1040, 77 Minn. 
343—Flfinaffan v. St. Paul, 68 N.W. 
47, 66 Minn. 347. 

14. Minn.*—Meirhants’ Realty Co. v. 
St. l>aul. 79 N.W. 1040, 77 Minn. 
343—Flanasron v, St Paul, 68 N.W. 
47, 66 Minn. 347. 

15. Miss.—Union Sav. Bank, etc., Go. 
V. Jarkson, 84 So, 888, 123 Miss. 
667. 

Proporty subject to rsdCBUptloa 
An owner may rodocm from sales 
of realty to county treasurer for non¬ 
payment of special asaossmonts only 
such realty as is shown by treasur¬ 
er's books to bo subject to rodomp- 
tion.—Villapro of Winslde v. Brune. 
274 N.W. 212, 133 Neb. 80. 

16w Ala.—MoRscr v. City of Birminff" 
ham, 10 So.2d 760, 243 Ala. 620. 
Qa.-^afroy v. Parris, 197 S.EI. 898. 
186 Oa. 803. 

Pa.—Plttsburs v. Kennedy, 27 Fa. 
Co. 264. 

WIs.—State ex rel. Dorst ▼. Som¬ 
mers, 291 N.W. 622. 284 WIs. 802. 
Silftit to reapportloasneut 

Statute authorising treasurer to 


receive taxes on part of any lot 
charged with taxes when particular 
Hpccincatlon of part is furnished 
Iflves right to redeem in part, and 
authorises county treasurer to ac¬ 
cept amount due on special assess¬ 
ments; but statute does not deter¬ 
mine right to roapportionment of 
special asaesHmonts against part of 
land, but gives right of redemption 
after apportionment or reapportion- 
ment of special assessments may 
have been made by proper taxing 
authorities.—^Village of Winslde v. 
Brune, 274 N.W. 212, 133 Neb. 80. 

17. Cal.—Lants v. Fishbum, 91 P. 

816, 3 Gal.App. 662, 

44 C.J. p 873 note 39. 

Redemption from municipal tax soles 
generally see infra 99 2100-2106. 
Transfer of right to redesn 
A holder of Judgment lien for ben¬ 
efit taxes assessed against land sold 
for general taxes may during period 
for redemption proceed with execu¬ 
tion sale, which would transfer rec¬ 
ord owner’s right to redeem firom 
tax sale, and execution sale would 
wipe out any liens Junior to Judg¬ 
ment lien and rights of redemption 
in their holders, but purchaser at 
execution sale would take subject to 
the superior rights of holder Of cer- 
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tlflcate Of purchase at tax sale.— 
State ex rel. Buder v. Hughes, 166 S. 
W.2d 616, 360 Mo. 647. 

18- S.C.—Town of Cheraw ▼, Turn- 
age, 191 S.E. 881, 184 S.C. 76. 

19. Miss.—Union Sav. Bank, etc., 
Co. y. Jackson. 84 So. 388, 122 Miss. 
667. 

80l Pa.—<}ault'8 Appeal, 83 Pa. 94. 
21. Mo.—Spellman Land, etc., Co. v. 
Standard Inv. Co., 238 S.W. 418, 
293 Mo. 120. 

2SL Tex.—San Antonio r. Berry, 48 
S.W. 496, 92 Tex. 319. 

44 C.J. p 873 note 93. 

23. Ky.—^Lexington v. Woolfolk, 78 
S.W. 910, 117 Ky. 708, 26 Ky.L. 
1817. 

24. Cal.—Colkins ▼. Doolittle, 188 P. 
601, 46 Cal.App. 776. 

25. Iowa.—^Incorporated Town of 
Story City v. Hadley, 241 N.W. 649, 
214 Iowa 132. 

28, Iowa.—Incorporated Town of 
Story dty y. Hadley, supra. 
Showing of efinltabls olroiixnstanees 
held insnlHctont 

Iowa.—^Incorporated Town of Story 
City y. Hadley, supra. 

27. Ark.—Wilkin y. Lenon, 88 S.W. 
2d 1098, 182 Ark. 968. 
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by a neglect of duty on the part of the officers of 
the state,and it has been held that one purchasing 
at a tax sale or from one who purchased at a tax 
sale cannot be an innocent purchaser as against the 
statutory right of redemption.*® 

Who may redeem. Only those designated by stat¬ 
ute may exercise the right to redeem lands from 
public improvement assessment sales.*® Thu^ un¬ 
der particular statutes, redemption may be had by 
the owner,*!' his heirs,** or other persons beneficial¬ 
ly interested in the property,®* or by a grantee of 
the owner,*^ and if the grantee has an equitable ti¬ 
tle, his right to redeem is not affected by the inva¬ 
lidity of his deed.** A purchaser under a contract 
of sale may redeem,** and his right to redeem will 
not be affected by the fact that he was not made a 
party to the foreclosure suit.*^ The right of re¬ 
demption extends to a mortgagee,** and to the own¬ 
er of a subsequent lien, provided he was not made a 
party to the foreclosure of the prior lien.*® 

Land subject to restriction. Whether or not a 
restriction of land to a particular use might ordina¬ 
rily be extinguished by a valid assessment sale. 


where the owner subsequently redeems it, the effect 
is to place the title back into such owner, subject 
to the restriction.^* 

, Operation of statute. The right to redeem is gov¬ 
erned by the statute in force at the time of sale.^! 

b. Tender and Payment 

In order to redeem, the redemptloner must tender 
the required amount to the person entitled to payment. 

An offer to redeem must follow the statutory 
requirements.*® Under particular statutes tender 
must be made to the purchaser at the sale,** but, 
where the statute provides for tender to any pur¬ 
chaser of a certificate of sale, it has been held tliat 
a tender, to be sufficient, must be made to the as¬ 
signee of the certificate of sale, if the owner of the 
land is chargeable with knowledge of the assign¬ 
ment.** 

The amount required to redeem land sold for de¬ 
linquent special assessments is governed by statute, 
and redemption can be effected only by payment or 
tender of payment of the full amount prescribed 
thereby.** A redemptioner may be required to pay 


aSh' Ark.—^Wilkin v. Lenon, supra. 

29. Ark.—^Botts v. Stephen, 160 S.W. 
2d 198, 203 Ark. 1031—Wilkin v. 
lisnon, 83 S.W.2d 1093, 182 Ark. 
968. 

Bntiy •<>£ xodemptloiL 
Redemption from Improvement 
district tax sale having been effected 
by the owner within the time pro¬ 
vided by statute, the grantee of one 
who, as a result of proceeding to 
foreclose the lien for delinquent tax¬ 
es, received a commissioner's deed 
to the lots sold, acquired no title 
thereto, regardless of whether entry 
of redemption was made on the rec¬ 
ord of the district.—^Botts v. Ste¬ 
phen, 160 fi.W.2d 198, 203 Ark. 1081. 

sa Ala.—^kCesser v. City of, Bir¬ 
mingham, 10 So.2d 760, 243 Ala. 
620. 

Iowa.—Incorporated Town of Story 
City V. Hadley, 241 N.W. «49. 214 
lo'wa 182. 

XavsUd sales 

Statute providing for redemption 
from public Improvement assessment 
sales does not Include a grantee from 
state whlph acquired land under In¬ 
valid sales, and whose only right la 
to be reimbursed by one who has 
the right to redeem from such sales. 
— ^HMser V. City of Blmlngham, 10 
So.8d 760, 248f Alai 520. 

I ■ l.; ■ ■ 

SU OfL —^Hopkins V. Chatham Phoe- 
>. nix Nat. .Bank & Trust Co., 162 
831. 681, 174 136. 

pf. rHopklns V. Chatham Phoe¬ 
nix Nat. Baj^ ft Trust Co., supra. 


1 83. Ga.—^Hopkins v. Chatham Phee- 
1 nix Nat. Bank ft Trust Co., supra. 

aft Ga.—Hopkins v. Chatham Phoe¬ 
nix Nat Bank ft Trust Co., supra. 
Pa.—Gault’s Appeal, 33 Pa. 94. 

89. Mo.—Spellman Land, etc,, Co. v. 
Standard Inv. Co., 238 S.W. 418, 
298 Mo. 120. 

36. Mo.—^Halsey t. Thrailkill, 141 
S.W. 592, 237 Mo. 718. 

37> Mo.—Halsey v. Thrailkill, su¬ 
pra. 

88. Ark.—Botts T. Stephen, 160 S.W. 
2d 198, 203 Ark. 1031—Wilkin v. 
Lenon, 33 S.W.2d 1093, 182 Ark. 
968. 

Ga.—^Hopkins v. Chatham Phoenix 
Nat Bank ft Trust Co., 162 S-B. 
621. 174 Go. 136. 

44 C.'J. p 874 note 1. 

89. Mo.—Springfield v. Ransdell, 264 
S.W. 771, 806 Mo. 48. 

40. Ga.—Caffey v. Parris, 197 S.B. 
898, 186 Ga. 303. 

41. Cal.—^Los Angeles County v, 
Rockhold, 44 P.2d 340, 3 Cal.2d 192, 
100 A.L.R. 149. 

48. Ala.—City of Mobile v. Mer¬ 
chant’s Nat Bank of MobUe, 88 
So.2d 467, 260 Ala. 169. 

Payment la Inaprovemcnt oeartULoates 
A payment In Improvement certifi¬ 
cates may be allowed where the stat¬ 
ute permits the assessment to be 
paid In that way.—People v. Bleck- 
wenn. 27 N.BS. 378,. 186 N.T. 664—44 
C-X p 874 note 4. 

1516 


43. Pa.—^Hess v. Potts, 82 Pa. 407. 
44 C.J. P 874 note 6. 

44. Ill.—Ambler v. Glos, 86 N.R 
1118, 237 Ill. 637, 640. 

44 C.J. p 874 note 7. 

45. Ark.—Word v. Grigsby, 174 S. 
W.2d 439, 206 Ark. 1164—Botts V. 
Stephen, 160 S.W.2d 198, 203 Ark. 
1031. • 

Ga.—Hopkins v. Chatham Phoenix 
Nat Bank ft Trust Co., 162 S.B. 
521, 174 Gcl 136. 

Ky.—Mets v. Dayton, 91 S.W. 745, 28 
Ky.U 1063. 

Mo.—Plrst Nat. Bank ▼. Klnsor, 
App., 112 S.W.2d 84. 

Utah.—Western Beverage Co. of 
Provo V. Hansen, 96 P.2d 1106, 98 
Utah 388. 

Extent of Interest 

The amount to be paid for redomjH 
tlon Is the same whether the person 
redeeming is the sole owner or a co¬ 
owner, having merely a part Interest 
—^Warden v. Blttleson Law, etc., 
Agency, 181 P. 834, 41 CalApp. 1. 

‘‘Taxes" hSld to In c lude “assess¬ 
ments" 

Under statute providing that the 
owner of any land sold for the *’tax- 
es” of either of designated years, 
which had, become forfeited to the 
state, should have the option to re¬ 
purchase for one half the amount of 
’’taxes" less “penalties, Interests, 
and costs/’ word “taxes" included as¬ 
sessments for local Improvements 
levied by city, which ware Included 
In the tax judgment—State ex rol. 
Beeth V. Monlclt 877 N.W. 211, 201 
Minn. 6f6. 
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interest,^® penalties,costs,®® expenses of sale,®® 
and taxes paid subsequent to sale.®® Where a city 
has issued improvement bonds bearing a certain rate 
of interest to the amount of unpaid installments of 
.the assessment, an owner who redeems by payment 
of the entire assessment must add to the amount of 
the assessment the interest payable by the city un¬ 
der the bonds,®^ but he is not obliged to pay interest 
at a rate greater than that named in the bond mere¬ 
ly because the statute authorized the city to fix a 
larger rate.®® The purchaser must account to the 
redemptioncr for the amount of the rents and profits 
actually received by him,®® even though they might 
have been greater by the exercise of greater dili¬ 
gence,®® or, if he himself occupied the premises, for 
its fair rental value,®® 

An owner, offering to redeem from an improve¬ 
ment sale, has a right to rely on the assurance of 
the officer with whom he is required to deal in the 
matter to inform him correctly of the proper 
amount necessary to redeem,®® and is not required 
to ask specifically whether there has been a decree 
•of foreclosure,®^ and, if the officer mistakes the 


amount to be paid, his mistake will not defeat the 
redemption.®® Thus, where the owner is ready to 
make a sufficient tender, but through the fault or 
mistake of the officer is led to believe that he owes 
nothing, a subsequent deed to the purchaser conveys 
no title.®® 

A general statute authorizing a designated county 
official, on application to redeem part of a parcel 
of land from tax sale, to ascertain by affidavit or 
actual view the true proportion of taxes chargeable 
to such part has been held to apply to a partial re¬ 
demption of property sold for special assessments.®® 

c. Time of Payment and Laches 

The redemptloner must exercise his right to redeem 
within the time prescribed by statute. 

The redemplioner must exercise his right to re¬ 
deem within the time prescribed by statute.®^ If he 
does so, the purchaser's title is defeated;®® if he 
does not do so, the purchaser's title becomes abso¬ 
lute.®® The purchaser may, as a matter of grace, 
allow redemption after the expiration of the statu- 


46. Ark,—Word v. Grigsby. 174 S.W. 

lid 206 Ark. 1G4. 

Mo.—Nat. Bank v. IClnser, 

App.. 112 R.W.ea 84. 

Jaodonptioi&or lield not a '^debtor” 

UiuU»r Miatute n^atilrlng n ri'domp- 
tioncr of land, sold on public Im- 
prov«»mrnt forocluHuro, to pay in ad¬ 
dition to tlio puruhasu price for 
which thi» properly was sold, "an 
aiiiount rqiiill to inlcrrat at the rate 
of J5 per cent" a rodcmptioxior was 
nut n "diddor" making payment for 
UHr* of nianey or for foibenninco In 
tho urdinnry HenH(‘. but thu charge 
was udfied for n«*gicot to pay the as- 
HcsHxncnt with rcauUIng sale for sat¬ 
isfaction.—(Illy of Mulillo V. Mcr- 
chanlH Nat. Think of Mobile, 33 So.Sd 
4G7, 2D0 Ala. 169. 

Xntsrsst as penalty 

(1) Tho "nmount equal to IntcrcHt" 
required by the statuti^s to bo paid 
by a rodemptionor of Inndn sold at 
public improvement foruciosure in 
addition to tho purchaso price, being 
a rate higher than tho legal rate of 
interest, is n penalty even though 
Imposed without definition or name. 
—City of Mobile v. Merchants Nat. 
ISank of Mobile, supra. 

(2) Bondholders are chargeable 
with'knowledge that such a penalty 
may be changed by tho legislature 
without being subject to oonstitu** 
tlonal provisions against impairment 
of contraots.—City of Mobile v. Mer^ 
chants Nat Bank of Mobile, supra. 

47. Ark.—Word v. Grigsby, S.W. 

2d 439, 209 Ark. 164. 

Oa.*—OEXopklns v. Chatham Bhceniae 


Nat Bank & Trust Co., 162 S.K 
623, 174 Ga. 136. 

48. Ark.—^Word v. Grigsby, 174 S. 
W.2d 439, 206 Ark. 164. 

Mo,—inrst Nat Bank v. Kinser, App., 
112 S.W.2d 84. 

49. Mo.—^First Nat Bank v. Kinser, 
supra. 

50. Mo.—^First Nat Bank v. Kinser, 
supra. 

51. Idaho.—^Voatch ▼. Moscow. 134 
P. 661, 24 Idaho 461. 

58. Idaho.—^Veatch v. Moscow, su¬ 
pra. 

53. Wash.—^Krutas v. Gardner. 65 P, 
771, 26 Wash, 896. 

54. Wash.—^ICrutz v. Gardner, su¬ 
pra. 

55. Wash.—Kruiz v. Gardner, su¬ 
pra. 

56. Ark.—Botts v. Stephen, 160 S. 
W.2d 398. 203 Ark. 1031—Wilkin 

V. Lonon, 33 B.W.2a. 1093. 182 Ark. 
063. 

57. Ark.—Botts V. Stephen, 160 S. 

W. 2d 108, 203 Ark. 1031—Wilkin v. 
Lenon, 38 S.W.2d 1093, 182 Ark. 
863. 

sa Ark.—^Botts V. Gtephen, 160 S.W. 
8d 198. 208 Ark. 1031—Wilkin v. 
Lenon, 33 S.W.2d 1093. 182 Ark. 
953. 

69. Idaho.—Ford Lumber Go. v. 
BarUett 186 P. 709, 32 Idaho 638. 

eOu Wls.—State ex rel. Dorst v. 
Sommers, 291 N.W. 628. 234 Wla 
802. 

Statute as part of oontraot 
A Village street improvement bond- 
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holder’s special assessment lien did 
not exist against entire parcel of 
land, part of which was redeemed 
from sale for such assessment and 
general taxes, because of words In 
bond, as statutory provisions for 
partial redemption became port of 
his contract.—State ex rel. Dorst v. 
Sommers, supra. 

61. Ala.—Throckmorton v. City of 
Tuscumbla. 23 So.2d 650, 247 Ala. 
208. 

Ark.—^Noe v. Schuman. 198 S.W.2d 
610, 210 Ark. 999—^Word v. Grigs¬ 
by. 174 S.W.2d 439, 206 Ark. 164. 
Ky.—^Messer y. American Eagle Fire 
Ins. Co., i2 S.W.2d 368, 227 Ky. S. 
Wash.—Gunstone v. Robbins, 290 P. 

844, 158 Wash. 80. 

44 aJ. p 874 note 16. 

62, Mo.—^Bryant y. Russell. 80 S.W. 
107, 127 Mo. 422. 

44 C.J. p 874 note 16. 

68. Cal.—Lantz y. Flshbum, 120 P. 

1068, 17 Cal.App. 588. 

Or.—^Hughey y. Cornell. 8 P.2d 781, 
137 Or. 589. 

Owner held not prejudiced 
Whore notice to redeem proi>4rty 
sold to enforce street improyement 
liens stated that purchaser would 
apply for a deed on a particular date, 
but deed was not applied for until a 
few days thereafter, property owner 
could have applied for a deed on the 
designated' date and was not preju¬ 
diced because he was glyen a longer 
time to redeem than the law re¬ 
quired.—^Pacific 6tates Sayings A 
Loan Co. y. Perez;, 184 P.2d 184. 61 
Cal.App.2d 84. • 
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tory period,®^ and in some cases in order to pre¬ 
vent injustice redemption has been allowed after ex¬ 
piration of the statutory period, at least where the 
delay may be explained by the redemptioner’s ig¬ 
norance of the sale, and where it appears that he 
was not guilty of laches in offering to redeem after 
he received notice thereof.®® The legislature may 
enlarge the period of redemption or extend the 
time in which redemption may be effected at any 
time during the redemption period, at least where 
the sale has been to an improvement district aAd 
not to a private individual.®^ A statute limiting the 
time for persons made parties to the foreclosure ac¬ 
tion has no application to persons not made par¬ 
ties®® and not chargeable with notice of the fore¬ 
closure suit.®® A statute providing the time within 
which redemption from the improvement district 
tax sale must be made, has no application to a sale 
which is absolutely void.^® 

d. Becovezy of Money Paid for Bedemption 
from Illegal Sale 

As a general rule, a property owner may not recover 
money paid for redemption of his property from an Ille¬ 
gal sale. 

As a general rule, a property owner may not re¬ 
cover money paid for redemption of his property 
from an illegal sale,^i and, where the redemption 
payments were made to the municipal corporation, 
they cannot be recovered back, even though they 
were made in reliance on the promise of the 
municipal attorney that the owner’s rights should 
be reserved in the absence of evidence of the attor¬ 
ney’s authority to make such promise.*^® The pay¬ 
ments may be recovered, however, if made by the 
owner under coercion, 7® and his payment is not vol¬ 
untary where made to avoid losing title pending a 
suit to have the judgment for sale declared void^^ 


or where for the same purpose it is deposited in a 
bank to the credit of the municipality.^® 

§ 1647. Conveyance to Purchaser 

a. In general 

b. Operation and effect 

a. In General 

The conveyance to the purchaser must be executed 
by the officer and In the form designated by statute. 

The conveyance to the purchaser must be exe¬ 
cuted by the officer designated by statute.^® A gen¬ 
eral statute declaring that all deeds of land by vir¬ 
tue of the municipal ordinances shall have the same 
operation and effect as a county treasurer’s deed 
does not require that an assessment deed shall be 
executed as county treasurer's deeds are executcd,77 
and in such case the provisions of the municipal 
charter as to execution of assessment deeds gov- 
ern.78 Where the statute provides for execution 
of document by order of a certain board, an officer 
designated by a general resolution of the board has 
authority to execute assessment dceds.7® The officer 
designated must execute and deliver the deed on the 
expiration of the redemption period, although he 
may have resigned before that time and another per¬ 
son appointed.®® 

Form and contents. The form of the deed must 
conform in all respects to the statutory require¬ 
ments;®^ the provisions of the general tax law 
govern where the assessment law so provides.®® 
For example, where the statute so requires, the deed 
must recite the nature of the assessment and that 
the authority was sold in payment of the assessment 
by authority of the ordinance,®® and an error in 
designating the unpaid assessments as unpaid gen¬ 
eral taxes invalidates the deed ;®4 but the deed need 


64. Ga.—CaiTey v. Parris. 197 S-B. 
898, 186 Ga. 803. 

Agreemsnt to extend held not shown 
Cal.—Downing v. Shofner, 16 P.2d 
781, 216 Cal. 782. 

65. Ark.—Word v. Grigsby, 174 S.W. 
2d 439, 206 Ark. Ii64—Wilkins v. 
Lenon. 88 6.W.2d 1098, 182 Ark. 
963. 

44 C.J. p 874 note 20. 

66. hlass.—^MoNell ▼. O’Brien, 91 N. 
m 188, 204 Mass. 694. 

67. Ark.—Bopklns v. Fields, 164 S. 
W.2d 22. 202 Ark. 800. 

68. Mo.—^MeKee v. Spiro, 17 S.W. 
1012, 107 Mo. 462. 

6k AtIl—EC udglns v. Sdhultloe, 176 
8.W. 626. 118 Ark. 189. 


Mo.—^Halsey v. Thrallklll, 141 S.W. 
. 692, 287 Mo. 718. 

7a Ark.—^Douglas v. Ferris, 122 S. 
W.2d 668, 197 Ark. 82—^Dupree v. 
Williams, 291 S.W. 84, 172 Ark. 
979. 

71. Minn.—^Langevln v. St. Paul, 61 
N.W. 817. 49 Minn. 189. 16 L.R.A. 
766. 

44 C.J. p 874 note 23. 

72. N.T.—^Fleetwood v. New York, 4 
N.Y.Super. 476. 

44 C.J. p 876 note 24. 

76. Minn.—^Valentine v. St Paul, 26 
N.W. 457, 84 Minn. 446. 

74. Ill.—Kieehn v. McOllllcuddy, 49 
N.EI. 609, 19 Ind.App. 427. 

76. Cal.—Cavanagh v. Shaver, Cal. 
App., 202 P. 470. 

7a Mass.—Wright ▼. Leonard, 4 
Gray 160. 


77. Iowa.—Street v, Hughes, 20 
Iowa 131. 

7a Iowa.—Street v. Hughos, supra. 

Tk Cal.—O’Nell v. Brode, 181 P. 

91, 40 Cal.App. 371. 

44 C.J. P 876 note 35. 

sa N.Y.—People v. Taylor, 9 Hun 
143. 

44 C.J. p 875 note 86. 

81- Cal.—Tilton V. Bussek, 164 P. 

860, 171 Cal. 731. 

44 C.J. p 876 note 87. 

82. Wash.—Felker v. Now What¬ 
com, 47 p. 605, 16 Wash. 178. 

44 O.J. p 876 note 38. 

63. Mo.—Volghts V. Hhrt, 226 S.W. 
248. 286 Mo. 102. 
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not recite matters which are not required to be stat¬ 
ed,85 nor need it follow the form set out in the stat¬ 
ute unless the statute in terms requires it88 A deed 
has been held not void because it failed to make ref¬ 
erence to the assessment number87 or because the 
amount recited in the granting clause exceeds the 
amount set forth as due on the boncL88 A general 
requirement that the deed shall recite “substantially 
the matters contained in the certificate” does not 
require a repetition in detail of the time when the 
purchaser would be entitled to a deed,88 and a state¬ 
ment in the deed that the certificate contains such 
a recital is sufiicient.80 The recital as to publica¬ 
tion of the notice of sale need not state whether the 
newspaper was a weekly or daily, or a weekly and 
daily.81- Where the deed by reason of a mistake 
does not conform to the certificate in the descrip¬ 
tion of the property sold, the purchaser may be en¬ 
titled to have it reformed in equity to cover the 
property sold as of the date of its issuance.88 

b. OperatioiL and Effect 

The execution of the foreclosure deed operates to di¬ 


vest the owner of title, and the title of the purchaser re¬ 
lates back to the time when the property wae struck off 
to him. 

The execution of the foreclosure deed operates to 
divest the owner of his title,®* and the title of the 
purchaser relates back to the time when the prop¬ 
erty was struck off to him.*8 However, where pro¬ 
ceedings for the sale of land for default in the pay¬ 
ment of special assessments are not conducted in 
strict compliance with statutory requirements, a 
deed issued in pursuance thereof is invalid and con¬ 
veys no title,®5 and the owner may be entitled to a 
cancellation thereof.®* Thus a deed to a purchaser 
who has not complied with the statutory require¬ 
ments as to notice, as discussed supra § 1645, does 
hot operate as a transfer of title to him.®7 A deed 
has been held to become invulnerable to attack after 
the expiration of the statutory period of limitations, 
even though prior proceedings contained jurisdic¬ 
tional defects,®8 and, while a tax deed which is void 
on its face conveys no title,®® it has been held that 
its execution, delivery, and recording are sufficient 


85b Gal.—^Pacific States Savlngrs 5 b 
L ioan Go. v. Perez, 124 P.2d 184, 61 
Gal.App.2d 84. 

88. S.D.—Kirby v. Waterman, 9>6 K. 

W. 129, 17 S.D. 314. 

44 C.J. P 876 note 41. 

87. CaL—District Bond Co. v. HllU- 
ker, 98 P.2d 782, 87 Gal.App.Sd 81. 

88. Cal.—Tasker v. Nieto, 291 P. 
688, 108 Cal.App. 136. 

89. Cul.—Tilton V. Russek, l64 P* 
860, 171 Cal. 731. 

sa Cal.—Tilton v. Russek. supra. 
91. Mo.—Robinson ▼. Levy, 117 S. 

W. 677, 217 Mo. 498. 

98. Iowa.—TTarrls v. Rvons, 196 N. 

W. 178, 196 lowa 799. 

44 aJ. p 876 note 46. 

'93. Ark.—pedinon v. Hawkins, 203 
S.W.2d 183, 231 Ark. 840. 

Wash.—WrlKht v. Jessup, 87 P. 930, 
44 Wash. 618. 

•94. Mo.—^Howard v. Brown, 96 8.W. 

101, 197 MO. 36. 

44 C.J. P 876 note 47. 

•9B. Cal.—^Warden v. Barnes, 296 P- 
669, lit Cal.App. 287. 

Mo.—Kansas City v. Tleman, 202 S. 

W.2d 20, 366 Mo. 138. 
ffallnre to sntev date of bond 
Cal.—Warden v. Rattorree, 9 P.2d 
216, 216 Cal. 316, 86 A.L.R. 1204. 
fftatuts hold lAappUoable 

Statute relating to defects and Ir- 
ffegularitlos or informalities and 
omissions rotors to informal proceed¬ 
ings which may be corrected by city 
council, and does not apply to pro¬ 
ceedings to foreclose bond with re- 
.speot to deeds on sale.—Warden v. 
IBaxnss, 296 P. 669, 111 Gai.App. 287. 


Bstoppel 

In ejectment action, defendants as¬ 
serting invalidity of plaintiff's tax 
deed on ground that tax proceedings 
were void for want of Jurisdiction 
were not estopped so to assert be¬ 
cause they had meuie payments on 
assessment, knew of foreclosure pro¬ 
ceedings, procured delay in entry of 
Judgment, and knew that property 
had been sold and deed Issued, since 
estoppel cannot be Invoked to cure 
want of Jurisdiction.—Spaulding v. 
Collins, 68 P.2d 1026, 190 Wash. 606. 

FresTUDoptioiL 

Evidence that city treasurer did 
not enter in the bond register the 
name of dcliveree of bond, issued un¬ 
der statute, but which did not show 
that city treausrer did not keep book 
in which he entered record of such 
bond, 08 required by the act, was in- 
sufllciont to show that deed issued 
by city treasurer to purchaser of 
property at sole for delinquent street 
OHsessmcnls was void because of 
treasurer's failure to enter In his 
book to whom bond was drdivered, 
since it would be presumed that city 
treasurer performed his olUcial duty 
in such respect—^District Bond Go. 
V. millkor, 98 P.2d 782, 37 CoLApp. 
2d 81. 

Interest of landcwner proteotad 

In construing statute relating to 
conveyance of title to purchaser at 
tax sale. Interest of landowner at 
time of sale for delinquent special 
assessments is to be protected.— 
Lawton v. Sweltaer, 188 N.EL 811, 
864 IlL 620. 

Th» snooepsors la title of the pui^ 
chaser of a void tax title has no 
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better title than the purebaser of 
such void title.—^Botts v. Stephen, 
160 S.W.2d 198, 208 Ark. 1031. 

96. Ark.—Haglin v. Hunt. 60 6.W. 
2d 6*1, 187 Ark. 480. 

Pleading held demnnrablo 
A bill to cancel deeds pursuant to 
sales to enforce payment of assess¬ 
ment by city, which disclosed that 
preliminary Jurisdictional facts to 
subject land to assessments were 
valid on their face and that notice 
of sale was given on date when com¬ 
plainant's title and interest were 
those of a mortgagee, was demurrap 
ble.—Smythe v. City of Homewood, 
181 So. 491, 236 Ala. 169. 

97. Cal.—Anderson v. Citizens' Sav., 
etc., Co., 197 P. 113, 186 Cal. 386— 
California Public Improvement Se¬ 
curities V. Porter, 9 P.2d 877, 121 
Cal.App. 670—Willard George Ho¬ 
tel Co. V. Warden, 278 P. 898, 99 
CaLApp. 401. 

Deed held snffLolemt 
A city treasurer's deed to purchas¬ 
er of property at sale to enforce 
street Improvement liens was not In- 
sulllclent on ground that affidavits of 
posting of notice to redeem which 
failed to show the year that the no¬ 
tices were posted, but showed date 
and year of execution and recited 
that notices were posted a specified 
time next preceding a definite date, 
were defective.—^Pacific States Sav¬ 
ings & Loan Co. v. Perez, 124 F.2d 
•184, 61 Cal.App.2d 84. 

93. Wash. —White v. Gahrmaa, 96 
P.2d 463, 1 Wa8h.3d 604. 

99. Cal.—Scott V. Warden, 296 P. 
96, 111 CaLApp. 687. 
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to start the running of the statute of limitations.^ 
Where a recording of the certificate of sale is not 
required, failure by a purchaser to do so is not fa¬ 
tal to the validity of a deed subsequently issued 
but if a certificate of sale is invalid all proceedings 
thereafter taken are invalid, including the ultimate 
deed to the purchaser after the expiration of the pe¬ 
riod of redemption.^ The issuance of an invalid or 
irregular tax deed does not affect the power of the 
municipality to issue a subsequent valid deed.^ 
Where a property owner was represented by coun¬ 
sel in the foreclosure proceedings and took no ap¬ 
peal from the decree entered, the decree becomes 
res judicata and he may not thereafter complain of 
any irregularity in the decree or sale thereunder,® 
and every presumption must be indulged in favor of 
the regularity and legality of the proceedings.® 

As evidence, Indep^dent proof that a sale was 
in fact made has been held not to be required where 
sudi sale is evidenced by the execution of a deed 
so reciting.7 In the absence of statute, a convey¬ 
ance to the purchaser on a sale to enforce a special 
assessment is not prima facie evidence of the regu¬ 
larity of the proceedings or sale,® nor will a provi¬ 
sion giving that effect to a tax deed in the general 
tax law apply in the absence of a reference thereto 
in the particular assessment law under which the 
foreclosure is sought.® It has been held that a 
statute providing that ordinances and by-laws offi¬ 
cially certified as correct shall be prima facie evi¬ 
dence of the due adoption of such ordinances and 
by-laws has no application to proof of the regular¬ 
ity of assessment sales so as to make a verified tran- 
.script of the proceedings prima facie evidence of 
their regularity.^® In the absence of a statute so 
providing, recitals in a deed are not evidence of his¬ 
torical facts therein stated,^^ but, where the statute 
expressly so provides, the deed is prima facie evi- 

1. Wash.—^Whlte v. Gelurman, 96 P. 

2d 453, 1 Wash.2d 504. 

а. Cal.—DlBlrlct Bond Co. ▼. Hllll- 
ker, 98 P.Sd 782, 87 Cal.App.2d 81. 

3. Cal.—Sterling Realty Co. v. 

Helfe, 130 P.2d 410, 2l Cal.2d 164. 

4. Cal.—District Bond Co. v. Hllll- 
ker, 98 P.Sd 782, 87 Cal.Aj>p.2d 81. 

B. Ark.—CutBinaer v. Strans, 168 S. 

W.2d 669, 203 Ark. 699. 

б. Ark.—Cutsinaer v. Strana, supra. 

7.. Ala.—Orayson.v. Schwab, 179 So. 

. 877, 285 Ala. 898. 

& Ga.—Liankford v. Holton, 200 S. 

- IL 243< 187 Ga. 94. 

44 C J. p 876 note 60. 

of dwman/f or aotloe 
Where eondi^tlon precedent to sale^ 
of property to eatiefy asaeeementB 


dcnce of the truth of all matters recited therein^® 
and of the regularity of the proceedings.^* 

By statute the deed may be conclusive evidence 
of the regularity of the proceedings curing errors 
therein,although a statute providing that an as¬ 
sessment deed shall be conclusive evidence of the 
regularity of the sale refers only to the auction and 
notice of sale, and does not dispense with proof of 
the redemption notice nor is it conclusive evi¬ 
dence of the authority to sell.^® Statutes providing 
that the tax deed shall constitute presumptive evi¬ 
dence that the property was duly advertised before 
sale, and that a person desiring to set aside the deed 
must show clearly the entire failure to do something 
of which the deed is presumptive - evidence, have 
been held not to apply where it affirmatively appears 
that a tax sale was not advertised in the manner or 
for the length of time required by law.17 Even 
where a statute provides that the assessment deed 
shall be a perfect title to the property, the purchas¬ 
er must prove the regularity of the proceedings 
from the beginning to the time of the sale, and that 
all the requirements of the statute have been com¬ 
plied with.i* The presumption of regularity after 
lapse of thirty years applicable to many deeds has 
been held not to apply to assessment deeds.^® 

As estoppel. Since the land is sold as the prop¬ 
erty of another and not of the city, the city is not 
estopped by the deed and its recitals to deny the 
regularity of the proceedings.®® . 

§ 1648. Application of Proceeds 

The proceeds of a sale to enforce a special assessment 
must be applied to the payment of the assessment and 
distributed In the manner directed by statute. 

The proceeds of a sale to enforce a special assess¬ 
ment must be applied to the payment of the assess¬ 
ment and must be distributed in the manner dircct- 

14. N.T.—Tonawanda r. Price, 64 N- 

K 191, 171 N.T. 415. . 

15. N.T.—^Doughty v. Hope, 3 Don. 
249, affirmed 3 Den. 694, affirmed 
1 N.T. 79, How.A.Cas. 209* 

19. N.T.—Striker y. Kelly, 7 Hill 
9, reversed on other grounds 2 
Den. 323. 

17. tJ.S.—-Bradford y. Schmucker, C. 

C.A.Okl., 186 F.2d 991. 

la Ala.—Grayson y. Schwab, 179 
So. 877, 236 Ala. 398—Dronnan v. 
White, 68 So. 41, 191 Ala. 274. 

D.C.—Harkness y. District of Colum¬ 
bia, 8 D.C. 121. 

19- N.T.—^Hilton y. Bender, 69 NiT. 
76. 

20. Hll-^Roby V. Chicago; 64 Ill. 
447, 


Is demand or notice to property own¬ 
er to afford him an opportunity to 
take action to obviate necessity of 
sale. the'*e must be evidence of de¬ 
mand or lotlce other than a recital In 
deed exi cuted on sale.—Grayson v. 
Schwab, 179 So. 877, 236 Ala. 898. 

9. CaL—^Thill v. Moulthorp, 186 P- 
188, 181 Cal. 732. 

la Ala.—^Elba y. Cooper, 98 So. 853, 
208 Ala. 149.. 

11. Ala.—Grayson y. Schwab, 179 
So. 377; 235 Ala. 898. 

12. Gal.—^Bscondido High School 
Diet. V. Escondido Seminary, 62 P. 
,401/180 Cal! 128. 

44' C.J. p 876 note 58. 

13- Cal.—Chapman .v. Jocelyn, 187 P. 

, 962, 182 CaL 294. 

44 CJ. p 876 note 64. | 

isio 
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cd by the statute,interest being allowed from the 
date of the estimates under a statute construed to 
have that effect ,22 but not the cost of advertising 
the property on attempted sales, pending appeals 
from the reassessment ordinance.28 Where the pro¬ 
ceeds include funds from the sale of property not 
subject to the assessment, they will be divided ac¬ 
cording to the proportionate value of the assessed 
land to the other property,2* the value of the lands 
rather than their area being taken as the basis of 

7. Personal Liabiliit 

§ 1649. In General 

In the absence of a statute or agreement to the con¬ 
trary, the levy of an assessment to pay the cost of public 
Improvements Imposes no personal liability on the owner 
of land assessed. 


the computation.2B It has been held that no part 
of the proceeds of a sale may be applied to the pay¬ 
ment of assessment installments which have been 
barred by the statute of limitations.26 A statute 
providing that reassessment liens shall be enforced 
in the same manner as other assessments for im¬ 
provements are collected, and that the proceeds of 
a resale shall be paid to the purchaser at the former 
sale, has been held to be invalid.27 

AND Enforcement Thereof 

In the absence of statute or agreement to the 
contrary, the levy of an assessment to pay the cost 
of public improvements imposes no personal liabil¬ 
ity on the owner of land assessed,28 and it has been 


ai. U.S.-*-Board of Com'rs of Ellis 
County, Okl., v. City of Shattuck. 
Old., ex rol. Versluls, C.CJV..Okl., 
140 Fj2d 67. 

Okl.—Board of Com'ra of Scmlnolo 
County V. City of Wewoka ox rel. 
Merten. 139 r.2d 83, 191 Okl. 233 
—Board of Gotn'rs of Sominolo 
County V. City of Wewoka ex rel. 
North, 127 P.2d 826. 191 Okl. 142— 
City of Shawnoo v. Epple, 110 P> 
2d G08, 188 Okl. 4C3. 

Tex,—Employers* lilablllty Assur. 
Corporation v. Lyon'*Oray Lumber 
Co., Civ.App., 20 S.W.Sd 843. 

44 CJ. P 876 note 62. 

County was hold not liable to spe¬ 
cial assessment improvement bond¬ 
holders for part of sum received in 
sale of property for dellnquont tax¬ 
es, whore property did not sell for 
more than enough to pay general 
taxes delinquent thereon.—Bosworth 
V. Anderson, 280 1\ 227, 47 Idaho 697, 
66 A.L.11. 1372. 

Pro rata distribution 
Ill.—rooplo V. Anderson, 43 N.E.2d 
997, 880 111. 168. 

Application of excess 

(1) Moneys received by city as re¬ 
sult of actions to forcioloso delln- 
qiiont improvement osHesHments to 
extent that It exceeds authorized 
costs and advances mode from gen¬ 
eral city funds Is held by city as 
trustee for bundholdiTS. 

U.3.—Brown-Crummer Xnv. Co. v. 
City of Burbank, DCLCal., 17 E. 
Supp. 460, appeal dismissed, C.C. 
A„ 97 EAd 993. 

Cal.—Wulff-Uanson 4b Co. v. Silvers, 
181 l*.2d 373, 81 Cal.2d 263. 

(2) Whore lots at lax resale were 
bid in by county ana subsoquentiy 
sold at commlssionors* sales and pro¬ 
ceeds wero apportioned between od 
valorem txxes and special paving as¬ 
sessments, but only those install- 
monts of paving assessments which 
were properly sold at original tax 

63C.J.S.—96 


sale were extinguished, any excess 
in addition to amount of canceled in¬ 
stallments and penalty ajid Interest 
was to be credited on the next in¬ 
stallments remaining unpaid—Town 
of Marshall ex rel. Versluis v. Carey, 

D.C.Okl., 42 F.Supp. 630. 

(3) Judgment adjudging separate 
lions on each lot of property owner 
in default on street improvement 
bonds did not entitle contractor to 
apply proceeds from sale of lots 
bringing more than assessmcnis 
against them to deilciencies on other 
lots.—Campbell Const. Co. v. W;il- 
llomson, 92 S.W.2d 332, 263 Ky. 836. 
Surrender of bonds 

Whore assessments provided for 
payment of street improvement 
bonds, on sale of property in fore¬ 
closing tho assessments, were Insufll- 
cient to pay bonds in full, city could 
not require bonohuldcr to give up 
bonds equivalent to ossossments 
foreclosed before delivering proceeds 
of sale.—City of Ardmore v. Hudson- 
llouston Lumber Go., 120 P.3d 988, 
190 Okl. 68. 

Bents 

Uecciver appointed In suit to fore¬ 
close mortgage of brnrflt assoss- 
nicnts holds rents to apply on Judg¬ 
ment In event of dcdcicnny and will 
not presently disburse them except 
for nei'ossnry expenses, if value oC 
property assessed Is less than as- 
Hossmont—^W. B. Wort hen Co. ex rel. 
Board of Com'rs of Stn-et Improve¬ 
ment Diet. No. 613, of Liitl* Itock, 
Ark., V. Kavanaugh, Ark., G.! S.Ct. 
656, 396 U.S. 56, 70 L.T0d. 1298, 97 A. 
L.B. 90S. 

92. Ind.—^Brookhank v. JclTerson- 

vllle, 41 Ind. 406. 

44 C.J. p 876 note 68. 

23. Or.—Elliott V. Portland, 169 P. 

504, 87 Or, 47. 

20. Ky.—Pfadlnger v. Kremer, 74 S. 

W. 288, 116 Ky. 498, 24 Ky.L. 2368. 
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25. Ky.—Pfafflnger v. Kremer, su¬ 
pra. 

26. N.C.—City of Raleigh v. Me¬ 
chanics & Farmers Bank, 26 S. 

E. 2d 573, 223 N.C. 286. 

27. Or.—Gaston v. Portland, 84 P- 
1040, 48 Or. 82. 

28. U.S.—John K. & Catherine S. 
Mullen Benev. Corporation v. U. S.. 
Idaho, <54 S.Ct. 88, 290 U.S. 89,. 
78 L.Ed. 193—City of Orangeburg 
V. Southern Ry. Co., C.C.A.S.C., 184 

F. i2d 890. 

Ala.—Throckmorton v. City of Tus- 
cumbio, 28 So.2d 547, 247 Ala. 209 
—GrlflELn Lumber Co. v. Neill, 200 
So. 415, 240 Ala. 673, 134 A.L.R. 
286—Jefferson County v. C'ty of 
Birmingham, 178 So. 226, 285 Ala. 
199—U. S. Bond & Mortgage Co. 
V. City of Birmingham, 168 So. 761, 
229 Ala. 536—City of Birmingham. 
V. Edmond, 167 So. 64, 229 Ala. 346 
—^Hamrick v. Town of Albertville, 
155 So. 87, 228 Ala. 666—Bellcn- 
ger y. Moragne, 14,2 So. 657, 225 
Ala. 227—Smith v. Hall, 36 So.2d 
364, 88 Ala.App. 564, aillrmed 26 
So.2d 357, 261 Ala. 44. 

Ark.—Snetzer v. Gregg, 196 S.W. 
926, 129 Ark. 642, L.R.A.1917S' 
999. 

Ga.—Corpus Juris cited in Clarke v. 
Mayor and Council of Millen, 200 
S.E. G98, 609, 187 Ga. 185. 

Ind.—^Read v. Beczklewicz, 18 N.E.2d' 
789, 216 Ind. 366, opinion supple¬ 
mented 19 N.E.2d 465, 216 Ind. 365 
—Corpus Juris quoted in Olson 
V. Gary Oak Hill Cemetery Ass'n^ 
10 N.E.3d 995, 999, 212 Ind. 664. 
Iowa.—^Morrison v. Culver’s Eslate^ 
l248 N.W. 287, 216 Iowa 676—Snouf- 
fer & Ford v. 'Grove, 116 N.W. 1066, 
139 Iowa 466, followed in Snouf- 
feT.»& Eord v. Rowell, 116 N.W. 
1068. 

Ky.— Ciiy of Olive Hill v. Gtearhart, 
167 S.W.2d 481, 289 Ky, 63—aty 
of Middlesboro v. Terrell, 81 8.W. 
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held that the legislature is without power to make a 
special assessment a personal liability,** even 
though the constitution in express terms grants pow¬ 
er to the legislature to authorize local improvements 
in cities '"by special taxation of contiguous property 
or otherwise,”®® on the ground that such power 
would, in violation of the principle on which special 
assessments are upheld, permit the enforcement of 
assessments against property not specially benefited 
hy the improvement,and would, in case the assess¬ 
ment should exceed the value of the property 


against which it was levied, operate as a taking of 
property for a public purpose without compensa- 
tion.32 

It has also been held, however, that the legisla¬ 
ture has constitutional power to enact such legisla¬ 
tion,®® but the intention of the legislature to au¬ 
thorize the imposition of a personal liability must 
be clearly expressed.®^ Under statutes enacted in 
exercise of such power, a personal liability on the 
part of the owner to pay the assessment exists,®® 


2d 865, 259 Ely. 47—Olty of Mt. 
Sterlmff v. Bishop. 16 S.W.2d 416, 
228 Ky. 529. 

IjCl—^H inkle v. McGuire, 182 So. 551. 
190 La. 397—Guaranty Mortgagre & 
Securities Go. v. Millsapa, 151 So. 
197, 178 La. 256—Walker v. Spence. 
184 So. 271, 16 La.App 817—Town 
of Huston Y. Adams, 121 So. 661, 
9 La.App. 618. 

Mich.—Schaefer y. Woodmere Ceme¬ 
tery Ass'n, 289 N.W. 300, 256 Mich. 
832. 

Mo.—^Bridges Asphalt Co. v. Jacobs- 
meyer, 142 S.Wj2d 641. 346 Mo. 
609—Carlin v. Cavender, 66 Mo. 
286—Strasshelm v. Jerman, 56 Mo. 
104—4k)xpiia Jtizis oltad In Maame 
V. Jacob Michel Real Estate Co., 
180 S.W.2d 809. 811, 237 Mo.App. 
952. 

TT.T.—Marvin v. Town, 10 N.T.S. 148, 
66 Hun 510. 

NXl—City of Charlotte v. Kava- 
naugh. 20 aE.2d 97, 221 N.C. 259 
—^Town of Wadesboro v. Coxe, 2 
S.R2d 876, 216 N.G 708—City of 
Statesville v. Jenkins, 154 S.E. 16, 
199 N.C. 169—Carawan v. Barnett, 
149 S.B. 740, 197 N.C. 611. 

Pa.—City of Philadelphia, to Use 
of Montgomery Paving Co., v. 
Egolf, 171 A. 604, 814 Pa. 216—In 
re Winter's Estate, Orph., 80 Del. 
Co. 66 . 

Tenn.—City of South Fulton v. Par¬ 
ker, 28 S.W. 8 d 689, 160 Tenn. 634. 
Wis.—^Milwaukee County v. Milwau¬ 
kee-Electric Hy. & Light Co., i246 
N.W. 430, 210 Wls. 169. 

44 C.J. p 877 note 80. 

In absence of special contract, 
property owner Is not personally liar 
hie for special assessment levied 
against real estate.—Grosse He Tp. 

V. New York Indemnity Co., 246 N. 

W. 791, 260 Mich. 643, 86 A.L.H. 776. 

Personal Judgment cannot be ren¬ 
dered against property owners for 
cost of street improvement.—^Moss 
V. Andrews Asphalt Paving Co., 17 
S.W.2d 255, 229 Ky. 419—Ormsby v. 
London, 294 S.W. 1026, 220 Ky. 148. 

Cemeteify nssodatl e n 
Contractors making sidewalk Im¬ 
provement were held not entitled to 
^recover from cemetery association on 
Ttheory of estoppel.—Olson v. Gary 


Oak Hill Cemetery Ass'n, 10 N.E.2d 
995, 213 Ind. 654. 

Installment plan and waiver 
Election by property owner to pay 
assessments on installment plan emd 
waiver of illegalities and irregulari¬ 
ties have been held not to bind prop¬ 
erty owner personally to pay assess¬ 
ments.—Campbell Const. Co. v. Wil¬ 
liamson, 92 S.W.2d 382, 263 Ky. 336 
—City of Mt. Sterling v. Bishop, 16 
S.W.2d 416, 228 Ky. 529. 

Payment by mistake 
Payment of special assessment, ei¬ 
ther by mistake or by a stranger, 
discharges owner from farther liar 
billty thereon.—^People v. Etchlson, 
179 N.E. 884. 347 HI. 820. 

89. Cal.—Creighton v. Manaon, 27 
Cal. 613. 

HI.—City of East St. Louis v. Illi¬ 
nois State Trust Co., 22 N.E.2d 944, 
373 Ill. 120, 127 A.L.H. 548. 

Okl.—Guaranty State Bank v. D'Yar- 
mett, 169 P. 639, 67 Okl. 160. 

44 CJ. p 877 note 81. 

30, HL—Virginia v. Hall. 96 HI. 278. 

31. Cal.—^Taylor v. Palmer, 81 Cal. 
i240—City of Marysville v. Free¬ 
man, 285 P. 1051, 104 CaLApp. 458. 

33l S.D.—^Brookings v. Natwlck, 117 
N.W. 376, 22 S.D. 322, 133 Am.S.H. 
927, 18 L.H.A.,N.S., 1259, 17 Ann. 
Cas. 1254. 

44 aj. p 877 note 84. 

33. Me—Bangor v. Peirce, 76 A. 
946. 106 Me. 527. 188 Am.H. 863, 
29 L.R.A.,N.S., 770—Auburn v. 

Paul, 24 A. 817, 84 Me. 212. 

Pa.—In re Richards’ Estate, 48 Pa. 
Dlst. & Co. 476. 

W.Va.—City of Moundsvllle v. 
Brown, 25 S.E.2d 900, 1(35 W.Va. 
779—City of Elkins. 170 S.E. 902, 
114 W.Va. 103—^Huntington Engi¬ 
neering Co. V. Gallagher, 182 SE. 
866 , 101 W.Va. 110, certiorari de¬ 
nied 46 act. 688 , 271 U.S. 686,1 
70 L.Ed. 1152. 

44 C.J. p 877 note 86 . 

3t Va.—^McCrowcll v. Bristol, 16 S. 

E. 867, 89 Va. 652, 20 JjJSLA. 953. 
44 C.J. p 878 note 86 . 

35. Conn.—^Ashley Realty Co. v. Met¬ 
ropolitan Dlst., Hartford County, 
46 A.2d 18, 182 Conn. 651, 
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Tex.—^Uvalde Const. Co. v. Joiner, 
126 S.W.2d 22, 132 Tex. 698—Smith 
Bros. V. Lucas, Com.App., 26 S.W. 
2d 1055—Scanlan v. Continental 
Inv. Co., Clv.App., 142 S.W.2d 482, 
error dismissed. Judgment correct 
—^Hilton V. Gray, ClvJ^pp., 103 & 
W.2d 1002—Davis v. Gray. Civ. 
App., 103 S.W.2d 999—^Bryan v. 
First Nat. Bank, Clv.App., 103 S.W. 
2d 895. error dismissed—^R. L- 
White Co. V. Stout, Civ.App., 102 
S.W. 2 d 1065, error dismissed—City 
of Robstown v. Thompson, Civ. 
App., 100 S.W.2d 1059, error re¬ 
fused—^Uvalde Paving Co. v. Town¬ 
send. C1V.APP., 92 S.WJd 1128— 
Llndsley v. Lewis. Clv.App., 89 8 . 
W.2d 418—West Texas Const. Co. 
V. Doss, Clv.App., 59 S.W. 8 d 866 , 
affirmed Doss v. West Texas 
Const. Co., 96 S.WjSd 1116, 128 Tex. 
889—Shambaugh v. Bellar, Civ. 
App., 64 S.W.2d 650—^Duncan v. 
City of Abilene, Clv.App., 44 S.W. 
2d 896, error refused—^Panhandle 
Const. Co. V. Sikes, Clv.App., 42 
S.W.2d 113, error refused—^L. E. 
Whitham & Co. v. Donovan, Civ. 
App., 11 S.W.2d 197. 

W.Va.—City of Moundsvllle v. 
Brown, 34 S.E.2d 821, 127 W.Va. 
611—Sterling Nat. Bank & Trust 
Co. of New York v. Charleston 
Transit Co., 27 S.E.2d 256. 126 W. 
Va. 43, certiorari denied Charles¬ 
ton Transit Co. v. Sterling Nat. 
Bank & Trust Co. of New York, 64 
S.Ct. 619, 3(21 U.S 777, 88 LEd. 
1071—City of Elkins v. Sticfciey, 
170 S.E. 902, 114 W.Va. 103—Blue- 
field V. McClaugherty, 63 S.E. 863, 
64 W.Va. 686 . 

44 G.J. p 878 note 90. 

Repeal 

General statute providing that no 
deficiency Judgment shall be enter¬ 
ed against property owner In fore¬ 
closure of municipality's assess¬ 
ments Impliedly repealed provision 
of charter authorising personal Judg¬ 
ment.—City of Gearhart v. Gearhart 
Park Co., 286 P. 147, 182 Or. 496. 

Btuih a statute Is not retroaotlve 
In the absence of a legislative In¬ 
tent clearly expressed to twa ke It so. 
—^Philadelphia v. De Haven, 41 Pa- 
Super. 266—44 CJ. p 878 note 98. 
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independently of whether or not he was a party to 
the improvement contract,®® or whether or not the 
municipality had knowledge of the facts on which 
the owner’s personal liability under the statute was 

based.®7 

Personal liability also exists under statutes pro¬ 
viding for the assumption of a personal liability to 
pay the assessment as a condition precedent to the 
owner’s right to pay in installments.®® 

It has been held that, where the only statutory 
remedy provided is a proceeding in rem, an assess¬ 
ment cannot be recovered by a personal action,®® 
even where benefits are received,^® or where the 
statute directs an assessment on the owners of lands 
benefited, the form of words being used to describe 
and identify the lands assessed.^i However, it has 
been held that the lien created by a municipal diar- 
ter is merely a security for a debt, and does not take 
away the remedy at law for the recovery of the 


debt,^2 especially where the only remedy at first 
available was the action at law, and a statute giv¬ 
ing the lien was enacted subsequently.^® The pay¬ 
ment of local assessments may not be enforced by 
the imposition of fines and penalties by the munici¬ 
pality.^® 

Agreement. An agreement by a property owner 
to pay an assessment is enforceable,®® and a prop¬ 
erty owner who agrees with one having a contract 
with the city for the improvement of a street to pay 
his share of the cost of such improvement will be 
held personally liable to the contractor.®® 

§ 1650. Persons Liable 

As a general rule, where personal liability for an 
assessment is imposed, it Is Imposed oniy on the owner 
of the premises. 

As a general rule, where personal liability for an 
assessment is imposed, it is imposed only on the 
owner of the premises®^ at the time of the assess- 


36. Tex.—^Duncan v. City of Abilene, 
Civ.App.. 44 S.W.2d 396. error re¬ 
fused—Massle v. Fort Worth, Civ. 
App., 262 S.W. 887. 

87. Tex.—^Massle v. Fort Worth, su¬ 
pra. 

sa Ind.—Englehart*8 Estate v. Lar¬ 
imer. 6 K.E.2d 804, 211 Ihd. 318— 
Hayes v. Shirk, 78 K.E. 663, 167 
Ind. 669--Cloae v. Twiddell, 92 N. 
R 377, 47 Ind. 290—Feder v. Gary 
State Bank, 186 N.R 879, 98 Ind. 
App. 618, followed in Central 
Building & Loan Ass’n v. Gary 
State Bonk, 186 N.R 382, Larimer 
v. Gary Slate Bank, 186 K.E. 384 
and La Plante v. Englehart's Es¬ 
tate. 186 N.E. 386. 

La.—^Hinkle v. MoQulre, 182 So. 661, 
190 La 397—Guaranty Mortgage & 
Securities Go. v. Mill saps, 151 So. 
197, 178 La 255—Central Sav. 

Bank & Trust Co. v. Succession of 
Brandon, App., 167 So. 616—Mar- 
ston V. Patterson, 6 La App. 274. 
44 C.J. p 878 notes 88, 89. 

Bxeoutloa of notes 

(1) Abutting property owner pay¬ 
ing ton per cent of pavement as¬ 
sessments, and executing notes for 
balance thereof to extend obligation 
and to prevent immediate seizure of 
his property, is personally liable on 
notes.—Guaranty Mortgage & Secur¬ 
ities Co. V. Millsaps, 161 So. 197, 
178 La 265. 

(2) Fact that notes executed for 
paving assessment were declared 
payable as pef special paving assess¬ 
ment certlflcate attached thereto, 
which certlflcate imposed no per¬ 
sonal llahiltty, did not prevent prop¬ 
erty owner signing notes Arom in¬ 
curring personal liability.—Guaranty 
Mortgage & Securities Go. v. Mill- 
saps, supra 


39. Minn.—^Independent School Dist. 
of White Bear Lake v. City ot 
White Bear Lake, 292 N.W. 777, 208 
Minn. '29. 

44 C.J. p 878 note 94. 

40ii Minn.—^Independent School Dist. 
of White Bear Lake v. City of 
White Bear Lake, supra 
Sohod dlstzlot 

The fact that school district re¬ 
ceived the beneflts of sewer system 
did not render the school district 
personally liable quasi ex contractu, 
where statute authorizing the assess¬ 
ment provides an exclusive remedy 
in rem against the land only without 
personal liability on the part of 
the owner.—^Independent School Diet, 
of White Bear LaJee v. City of White 
Bear Lake, supra 

4L Njr.—^Adams v. South Orange, 
85 A. 361, 80 N.J.Eq. 643. 

42. Conn.—^New Haven v. Fair Ha¬ 
ven, etc., B. Co., 38 Conn. 422, 9 
Am.R. 899. 

43. Mass.—^Lowell T. Wyman, 12 
Cush. 278. 

44 C.J. p 878 note 97. 

44. Ill.—Gridley v. Bloomington, 88 
Ill. 654, 30 Am.R. 566. 

46. Mich.—Grosso He Tp. ▼. New 
York Indemnity Co., 245 N.W. 791, 
260 Mich. 643, 86 A.L.B. 776. 
Con8lderatio& 

Special beneflts to be conferred by 
local improvements constituted suf- 
fleient consideration.—Grosse lie Tp. 
V. New York Indemnity Co., supra 
Bepnjdlatlo& not pezmitted 
Law will not permit property own¬ 
er who agreed to pay assessment for 
local Improvements to repudiate lia¬ 
bility after work is completed.— 
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Grosse He Tp. v. New York Indem¬ 
nity Co., supra 
Extension agreement 
Extension agreement, entered into 
by property owner with holder ot 
paving oertifleatos after owner’s de¬ 
fault thereon, providing for exten¬ 
sion of indebtedness reduction of in¬ 
terest rates and creation of a lien 
upon property, was binding on prop¬ 
erty owner. Justifying rendition 
of personal Judgment against him 
for paving debt.—Brewer v. Gray, 
Tex.Clv.App., 108 S.W.2d 1003, error 
refused. 

46. Tex.—Hohfeldt v. City of Den¬ 
ison, Civ.App., 58 S.W.2d 649. 

44 C.J. p 879 note 4. 

Eetermination of rights of parties 
Where property owner made con¬ 
tract to be cumulative of statutory 
obligation for street improvement 
assossments, rights of parties must 
be determined by contractual obliga¬ 
tions in connection with statutory 
obligations.—^Kohfeldt v. City of 
Denison, supra. 

47. Tex.—^Realty Trust Co. v. Crad¬ 
dock. 112 S.W.2d 440, 131 Tex. 88, 
followed by L. E. Whltham & Co. 

V. Craddock, 1L3 S.W.2d 444, 131 
Tex. 97—Currie v. Burgess, 120 S. 

W. 2d 788, 132 Tex. 104, answers to 
certified questions conformed to 
128 S.W.2d 440—Spoor v. Gulf Bl- 
tulithlc Co., C1V.APP., 172 S.W.2d 
377, error refused—City of Gaines¬ 
ville V. Harder, Clv.App., 147 S. 
W.2d 969, affirmed 162 S.W.2d 98, 
139 Tex. 156—City of Ranger v. 
Gholson, ClvAjpp., 141 S.W.2d 896, 
error dismissed, Judgment correct— 
R. L. White Co. v. Stout, CivJlpp., 
102 S.W.2d 1066, error dismissed— 
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menL^® Under some statutes personal liability at¬ 
taches only where the assessment is laid against him 
by name^9 and the allegations in the petition in the 
enforcement proceedings name him as owner.^^ If 
someone other than the owner is named in the pe¬ 
tition as owner, the erroneous use of his name does 
not subject him to liability.®^ 

Lessees. A personal judgment may not be ren¬ 
dered against a lessee of the premises, even though 
the lease provides for the payment by the lessee of 
all assessments on the property's or contains an op¬ 
tion to purchase the property in fee,®^ but a perpetu¬ 
al lessee with privilege of purchase is an owner and 
personally liable.®® 

Married persom. A married woman is subject to 


personal liability for improvement of her separate 
estate,®® including homestead;®^ but a husband is 
not liable personally for assessments against lands 
of his wife.®® Where the amount of paving certifi¬ 
cates was not assessed against the wife, but was as¬ 
sessed against the husband as owner of the prop¬ 
erty, the wife is not personally liable on the paving 
certificates.®® 

Municipal carporatioyis. In some jurisdictions it 
has been held that a personal judgment may be ob¬ 
tained against a municipal corporation such as a 
city or school district for unpaid assessments for lo¬ 
cal improvements,®® and constitutional or statutory 
prohibitions against the enforcement of a tax 
against public property do not operate to exempt the 


Baner ▼. Texas Pac. Coal & Oil 

do.. dv-App.. 100 S.W.2d 122. 

44 C.J. p 879 note 6. 

Personal llablUty of owner generally 

aee supra 8 1049. 

Solder of record legal title 

(1) Under statutes governing mu¬ 
nicipal street or highway Improve¬ 
ments and providing for personal li- 
a.bllity of property owners, city may 
treat holder of record legal title. If 
living, as the sole and unconditional 
•owner unless city has notice of out¬ 
standing legal or equitahie claim an¬ 
tagonistic to registration records of 
county, since **owner." aa used in 
such statute, means substantially 
the same as In matters of convey¬ 
ance.—^Realty Trust Co. v. Craddock, 
11j2 S.W.2d 440, 131 Tex. 88, followed 
In Li. B. Whitham & Co. v. Craddock. 
112 S.W.2d 444. 131 Tex. 97. 

(2) Owner of record legal title, 
although he had contracted to sell 
realty to another, was owner of real¬ 
ty within purview of paving statutes 
providing for personal liability of 
■property “o-wners’* when special as¬ 
sessment was levied thereon for 
street Improvement, In absence of 
actual or constructive notihe to city, 
assessment certificate holder, or pur¬ 
chase at foreclosure sale of out¬ 
standing equitable title, and purchas¬ 
er at execution ea^e foreclosing spe¬ 
cial assessment lien was protected 
against such equitable title.—^Lester | 
V. Hudspeth, 184 S.W.2d 467, 143 Tex. 
:279. 

Joint owners 

(1) Statute providing for joint as¬ 
sessment against property Jointly 
owned was held to provide for as¬ 
sessment against undivided interest | 
of each cotenant and impose cor¬ 
responding personal liability on each 
cotenant, but personal liability is im¬ 
posed only to extent of benefits ao- 
cnilng to cotenant, who has right to 
<ll8chargB lien, against hla Interest 
by payment of his portion of as¬ 
sessment.—Smithey v. Shambaugh, 


88 S.W.2d 47'5, 126 Tex. 896—Llnd- 
sley V. Lewis, Tex.Civ.App., 89 S.W. 
2d 413. 

<2) Widow, occupying community 
property as homestead, was held lia¬ 
ble for only half of paving assess- 
mentf since the property Is owned 
by her and children as cotenants.— 
L. E. Whitham & Go. v. Donovan, 
Tex.Glv.App.. 11 S.W.2d 197. 

4B. Tex.—Shambaugh v. Moore, Civ. 
App., 64 S.W.2d 211, error refused 
—L. E. Whitham ft Go. v. Gam- 
breU, Glv.App., 48 S.W.2d 847. 

44 C.J. p 879 note 7. 

49. N.Y.—Matter of Nunez, 164 N.T. 
5. 841, 99 Mlac. 645, i:everBed on 
other grounds 169 N.T.S. 1106, 183 
APP.D1V. 939, aihrmed 133 NJE2. 942. 
236 N.T. 246. 

44 G.J. p 879 note 8. 

60. Tex.—Jones v. El Paso Bltuli- 
thlc Go., Glv.App.. 546 S.W. 749. 

61. Ala.—Dothan Nat. Bank v. Hol¬ 
lis, 108 Se. 689. 213 Ala. 628. 

62. Ohio.—^Davis v. Cincinnati, 86 
Ohio St. 34—^Boers v. Barrett, 3 
GlnaSuper. 67. 

63. Iowa.—Chicago. B. I. & P. B. Co. 
V. City of Ottumwa, S3 N.W. 1074, 
112 Iowa 300. 

I Ohio.—Davis V. Cincinnati, 36 Ohio 
I St. 24. 

64L Ohio.—^Boers v. Bfurrett, 2 Cine. 
Super. 67. 

56. Ohio.—Clements v. Norwood. 1 
Ohio S. ft C P. 193, 2 Ohio N.P. 
274, 32 Clnc.L.BuL 201. 

53, Tex.—Gulf Paving Co. v, Lof- 
stedt, 188 S.W.3d 155, 144 Tex. 
17—City of Dallas v. Morris, 36 
S.Wj3d 702, 120 Tex. 181. 

44 C.J. p 879 note 18. 

67. Tex.—^L. E. Whitham ft Co. v. 
Donovan, Clv.App., 11 S.W.2d 197. 

44 C.J. p 879 note 14. 

68. Tex.—Gulf Paving Co. v. Lof- 
stedt. 188 S.W.3d 156, 144 Tex. 17 
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—Jones V. El Paso Bltullthlo Co., 
Clv.App., 246 S.W. 749. 

59. Tex.—City of Banger v. Ghol- 
Bon, Civ.App., 141 S.W.2d 696, error 
dlsmlased judgment correct— 
Shambaugh v. Smlthey, Clv.App., 
59 S.W.2d 189, affirmed Smlthey v. 
Shambaugh, 88 S.W.3d 476, 126 
Tex. 396. 

60l Kan.—Wichita v. Wichita Bd. of 
Education, 142 P. 946, 92 Kan. 967. 
Mo.—^Barber Asphalt Pav. Co. v. St. 

Joseph, 82 S.W. 64,188 Mo. 461. 

44 C.J. p 823 note 98. 

Xn. OUahonmi 

(1) The rule stated In the text has 
been followed. 

U.S.—Town of Marshall ex rel. Ver- 
sluls V. Carey, D.C.Okl., 42 F.Supp. 
630. 

Okl.—Board of Bd. of City of Chlck- 
asha V. City of Chlck<isha ex rel. 
Pool, 166 P.2d 723. 196 Okl. 127— 
Wilson V. City of Hollis, 142 P.2d 
683, 198 Okl. 341. 150 A.L.B. 1886— 
City of Drumright v. McCormick. 
247 F. 25. 118 Okl. 140. 

(2) Some decisions, however, have 
held that a personal judgment for 
unpedd assessment may not be re¬ 
covered against a municipal corpo¬ 
ration, such as a city or school dis¬ 
trict—City of Clinton. Okl., ex rel. 
Schuetter, v. First Nat. Bank In Clin¬ 
ton, Okl., D.C.Okl., 39 F.Supp. 909, af¬ 
firmed. C.CA, Hann v. City of Clin¬ 
ton, Okl.. ex reL Schuetter, 181 F.2d 
978—^Hovenden v. City of Bristow, 
D.C.Okl„ 34 F.Supp. 674. 

Okl.—City of Shawnee v. Exchange 
Nat Go., 94 P.2d 260, 186 Okl. 451 
—Exchange Nat. Co. v. City of 
Shawnee, 46 P.2d 606, 172 Okl. 674 
—Guarantee Title ft Trust Co. v. 
City of Sa^ulpa, 23 P.2d 629, 164 
Okl. 271—^Independent School Dlst. 
No. 89, Creek County, v. Exchange 
Nat Co., .28 Pj2d. 310, 164 Okl. 176, 
96 A.L.B. 686—City of Drumright 
v. Exchange Nat Co., i88 P.2d 218, 
164 Okl. 158. 
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•corporation from a judgment of this nature.*^ 

Purchasers, Although ordinarily a personal judg¬ 
ment may not be recovered against a subsequent 
purchaser of the property assessed,®^ a purchaser 
may be personally liable,®® as where he purchases 
the land after an assessment, but before a reassess¬ 
ment,®^ where he purchases land after the petition 
for an improvement has been made and acted on, 
hut before the improvement has been completed or 
the warrant issued,®® or where he assumes the ob¬ 
ligation.®® 

Railroad companies. When the property as¬ 
sessed is that of a railroad company and essential 
to the operation of the road, since, as discussed su¬ 
pra § 1584, it cannot be ordered sold to satisfy the 
lien, the court will award a personal judgment to 
be collected as an ordinary judgment at law.®^ 

Remaindermen or reversioners. Contingent re¬ 
maindermen have been held not personally liable for 
an assessment.®® A reversioner is not personally lia¬ 
ble as owner for an assessment,®® especially where 


his reversion has many years to run.^® 

Trustees. Although it has been held that a trus¬ 
tee of property is personally liable,'^^ it has also been 
held that he is not personally liable,but that he 
may be liable in a fiduciary capacity.*^® 

§ 1651. Actions 

a. In general 

b. Limitations 

c. Defenses 

d. Parties 

e. Pleading 

f. Evidence and questions of fact 

g. Judgment 

a. In General 

Where personal liability for Improvement assessments 
exists, the remedy for enforcement may be assumpsit or 
debt. 

Where personal liability for improvement assess¬ 
ments exists, the remedy for enforcement may be 
assumpsit^^ where there has been a compliance with 


€1. Kan.—^Wichita v. Wichita Ud. 
of Education, 142 P. S4G, 02 Kan. 
067. 

62. Tex.—Jones v. L. E. Whltham & 
Co.. Clv.App., 37 S.W.2d 327. er¬ 
ror refused. 

Assessments prior to ooaulrliig title 
A personal Judgment cannot be re¬ 
covered ajtainst the purchaser of real 
estate for assessments mode prior to 
his acquirlnsr title. 

Iowa.—Des Moines v. Oosady. 31 
Iowa 670. 

Pa.—McDowell V. Johnson. 48 Pa. 
483. 

After attaohment of lien 
Person who purchased land after 
lien had atlachod was not personal¬ 
ly liable for the assessment, sinuo 
the lien could bo enforced nerainst 
the land.—^Ashley Ronlty Co. v. Met¬ 
ropolitan Dist., Hartford County, 46 
A.2d 13. 133 Conn. 651. 

63. Conn.—Ashley Kenlty Co. v. 
Metropolitan Dlst., Hartford Coun¬ 
ty, supra. 

64L Ohio.—Butler v. Toledo. 6 Ohio 
St. 22.6. 

66. Md.—Wolll V. Baltimore. 40 Md. 

446. 

66. Tex.—tJvaldo Bock Asphalt Co. 
V. Hurlock, 87 S.W..2d 1085, 126 
Tex. 317—Tburber Brick Co. v, 
Johnson. Clv.App.. 130 S.W.2d 833, 
error dismissed—Dalton v. Realty 
Trust'Co.. Clv.App., 13 S.W.2d 398. 
Affent not liable 

Defendant, known to receiver and 
court to have purchased street rail¬ 
way as asent, was not liable for 
pavlnff assessment against street 
imllway.—Alabama Traction Op, v. 


Selma Trust & Savings Bank. 117 So. ' so as to Invalidate assessment, auos- 
19. 217 Ala. 663. tlon of beneQls did not affect Ques- 


Poirt of consideration 

Grantee is liable personally for 
paving Installments assumed in deed, 
which showed that they constituted 
part of consideration.—Dalton v. 
Realty Trust Co.. Tex.Clv.App., 13 
S.W.2d 308. 

Original owners as sureties 

Where vendees assumed payment 
of paving obligations, which assump¬ 
tion wan accepted by holder of Pav¬ 
ing certifleate, relation of original 
owners changed from primary oblig¬ 
ors to that of sureties.—Uvalde 
Const. Co. V. Lawrence, Tcx.Civ.App., 
93 S.W.2d 213. error dismissed. 

67- Ind.—Pittsburgh, etc., R. Co. v. 

Taber. 77 N.E. 741, 168 Ind. 419. 

44 C.J. p 877 noto 79. 

Street railway 

(1) The legislative power of the 
state may require a street railroad to 
meet the cost of paving Its track, 
and may declare a lien on its prop¬ 
erty as security for its payment.— 
Alabama Tract. Co. v. Selma Trust, 
etc.. Bank, 104 So. 617, 2XS Ala. 269, 
41 A.L.R. 872. 

(2) In action to enforce municipal 
special assessment lien against piop- 
erty occupied by street railway as 
right of way under ninoty-nine-year 
lease where both fee owner and rail¬ 
way owner had sulhcicnt equitable 
interest to entitle each to discharge 
assessments and prevent forced sale 
of property, and therefore a suffi¬ 
cient interest to sustain personal lia¬ 
bility. ahd neither established a lack 
of benefits from the improvement 
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tlon of personal liability as between 
owner and railway.—Sterling Nat. 
Bank & Trust Co. of New York v. 
Charleston Transit Co., 27 S.E.2d 
256, 126 W.Vo. 42. certiorari denied 
Charleston Transit Co. v. Sterling 
Nat. Bank & Trust Co. of Now York. 
64 S.Ct. 619. 321 U.S. 777, 88 L.Ed. 
1071. 

68. Tex.—Phelps ▼. Thurber Brkk 
Co., Clv.App.. $2 S.WAd 'SO6. 

69. N.J.—^Newark v. Edwards, 34 N. 
J.Law 623. 

70l N.J,—^Newark v. Edwards, su¬ 
pra. 

7L Me.—Bangor v. Peirce, 76 A- 
945. 106 Me. 527. 138 Am S.R. 363, 
29 L.R.A.,N.S.. 770. 

72. Tex.—City of Ranger v. Wier, 
Clv.App.. 148 S.W,2d 870, error d:H- 
mlssed. Judgment corroct. 

W.Va.—City of Moundsvillo v. 

Brown, 34 S.E.2d 321, 127 W.Va. 
603. 

Benefloiary held liable 
La.—Coleman v. Poydros Asylum, 17 
La.Ann. 325. 

73. W.Va.—City of Moundsvilie v. 
Brown, 84 S.E.2d 321, 127 W.Va. 
602. 

74L Ala.^—Town of Leeds v. Cason, 
116 So. 619, u3l7 Ala 444. 

Mass.—City of Lowell v. Hadley, 8 
Mete. 181. 

Mlcb.—Sault Ste. Marie v. Minneapo¬ 
lis. St. P. & S. S. M. Ry. Co., 168 
N.W. 164, 192 Mich. 66. 

Pa—City of Philadelphia to Use of 
Montgomery Paving Ca, v. Bgolf, 
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the statutory conditions for the bringing of such ac¬ 
tion,^® or the remedy may be an action for debt^® 
Where the right to bring a personal action is cumu- 
lative,^^ it has been held not to be lost by the fact 
that another remedy is also resorted to,although 
it has also been held that a resort to a remedy against 
the land will extinguish the personal liability.^® Di¬ 
rect proceedings to enforce personal liability for as¬ 
sessments must conform to tiie statutes under which 
they are brought,®® as, for example, in the matter of 
filing a specification of claim®i or the taking of an 
appeal.®* An action may be maintained by the mu¬ 
nicipality,®® the contractor,®^ or the holders of the 
improvement bonds.®® 

Action for damages. The holder of a special tax 
lien may maintain an action to recover damages 
sustained by the removal of a house from a lot on 
which he holds the lien.®® 

b. Idmitations 

The right to recover a personal Judgment for an as* 


sessment may be barred where an action Is not brought 
within the time prescribed by statute. 

Under some statutes the right to recover a person¬ 
al judgment for an assessment is barred where an 
action is not brought within a prescribed time after 
it has accrued.®^ Where an assessment is payable 
in installments and the statute does not otherwise 
provide, the statute of limitations begins to run at 
maturity of the last installment,®® regardless of de¬ 
mand for payment of installments past due,®® or 
of claimant’s statutory right to sue at once for the 
entire assessment on default in the payment of any 
installment.®® Where the statute provides for the 
operation of the statute against each installment, 
the statute begins to run against each installment 
as it falls due.®^ 

c. Defenses 

The defendant may set up any defense that will de¬ 
feat personal liability for the assessment. 

Defendant may set up any defense that will de¬ 
feat personal liability for the assessment,®* such as 


171 A. 604, 314 Pa. 216—In re 
Richards' Estate, 43 Pa.Dl8t. & 
Co. 476—City of Philadelphia v. 
Eaolf, 18 PaDlst. & Go. 807. 

44 CJ. p 879 note 26. 

7S. Pa^—Scranton v. Stxu'ses, 61 A- 
764, 203 Fa. 182. 

44 C.J. p 879 note 29. 

TO. Me.—Auburn Sewerage Diet. v. 

Whitehouse. 146 A. 80, 128 Me. 160. 
44 C.J. p 878 note 3, p 879 note 26. 

77. The remedleB of ooUectloa from 
those originally liable and by fore¬ 
closure of the assessment lien are 
cumulative, and the assessing au¬ 
thority may pursue either or both. 
—^Ashley Realty Co. v. Metropolitan 
Dist., Hartford County, 46 A.2d 13, 
132 Conn. 551. 

78- N.T.—Rochester v. Rochester R. 
Co., 96 N.Y.S. 152. 109 App.Dlv. 
638. modified on other grounds 79 
N.E. 1010, 187 N.Y. 216. 

44 C J. p 879 note 33. 

79- N.Y.—^De Peyster v. Murphy, 89 
N.Y.Super. 255, reversed on other 
grounds 66 N.Y. 622. 

80. Mo.—Parker-Washlngton Co. v. 

Dodd, 264 S.W. 651, 306 Mo. 171. I 
44 aj. p 879 note 30. 
jOondltloB preoedent 

Sewerage district, assuming city's 
obligations with respect to sewers, 
was not obligated to construct catch- 
basins to drain surface waters as 
condition precedent to collecting 
sewer assessment.—^Auburn Sewer¬ 
age Dlst. V. Whltehouse, 146 A. 80, 
128 Me. 160. 

81. Pa.—Scranton City v. Robert¬ 
son, 28 Pa.Super. 66. 


88. Ohio.—Toledo v. Barnes, 8 Ohio 
Cir.CL 684, 4 Ohio Gir.Dec. 195. 

44 C.J. p 879 note 32. 

83. Ala.—Town of Leeds v. Cason, 
116 So. 519, 217 Ala. 444. 

N.Y.—^Ithaca v. Babcock, 76 N.Y.S. 

49, 72 App.Dlv. 260. 

Ohio.—Jackson v. Board of Educa¬ 
tion of Cedarville Tp. Rural School 
Dist., Greene County, 164 N.E. 247, 
115 Ohio St. 368. 

Pa.—City of Philadelphia, to Use of 
Montgomery Paving Co., v. Egolf, 
171 A. 604, 314 Pa. 216—In re Rich¬ 
ards' Estate, 43 Fa.Dl8t. & Co. 476. 
44 C.J. p 879 note 28. 

Ooatraetor or assigaee aot author. 
Isad 

Statute authorizing municipalities 
to collect municipal claims, for Im¬ 
provements by assumpsit against 
property owners does not authorize 
such recovery by contractor or as¬ 
signee of assessment bills, but their 
remedies are limited to action In rem 
against property benefited.—City of 
Philadelphia, to Use of Montgomery 
Paving Co., v. Egolf, 171 A. 604, 314 
Pa. 216. 

84. Ey.—Louisville & N. R. Co. v. 
Dunn, 800 S.W. 916, 222 Ey. 422. 

Prospeotlvs refund 
City’s contract to reapportion sew¬ 
erage costs and reimburse property 
owner did not entitle owner to with¬ 
hold prospective refund when sued 
by contractor.—^Louisville & N. R. 
Co. V. Dunn, supra. 

8& Ind.—^Englehart's Estate v. Lar¬ 
imer, 6 N.E.«2d 304, 211 Ind. 218. 

86. Mo.—^Eost V. Freeman, App., 101 
S.W.2d 94. 


Evldeaoe IMld snfloieat to support 
Judgment 

I Mo.—^Eost V. Freeman, supra. 
Questions of* fact held for jury 
Mo.—Eost y. Freeman, supra. 

87. U.S.—^In re Hotel Martin Go., of 
Utica, C.aA.N.T., 114 F.8d 48. 

W.Va.—City of Elkins v. Stlckley, 
170 S.E. 902, 114 W.Va, 103. 
Statute of limitations In: 

Actions for sale of land see su¬ 
pra 9 1610. 

Enforcement of assessments gen¬ 
erally see supra 9 1685. 

Scire facias see supra 9 1627. 
Action held not barred 
Tex.—Gulf Bitulithic Co. v. Scanlan, 
Civ.App., 91 S.W.2d 814, error re¬ 
fused, certiorari denied Scanlan v. 
Gulf Bitulithic Co., 67 S.Ct. 48, 
299 U.S. 682, 81 L.Ed. 429—^Duncan 
v. City of Abilene, Civ.App., 44 S. 
W.2d 396, error refused. 

88. Mo.—^Ruecklng Constr. Co. v. 
Wlthnell, 191 S.W. 686, 369 Mo. 
646. 

44 CJ. p 880 note 40. 

88. Mo.—^Bates v. Hlrsch, App., 270- 
S.W. 141, 

90. Mo.—Gllsonlte Constr. Co. v. Ar¬ 

kansas McAlester Coal Co., 108 8. 
W. 98, 206 Mo. 49—^Bates v. 

Hlrsch, App., 270 S.W. 141. 

91. Ohio.—^Bell V. Norwood, 8 Ohlo- 
Glr.Ct..N.S., 486, 28 Ohio Glr.Ct. 
809. 

44 CJ. p 880 note 44. 

98. La.—^Lemolne v. Wheless Inv. 

Co., App., 169 So. 484. 

Mo.—^Kansas City v. Eansas City 
Terminal Ry. Co., 83 S.W 42 d 1006,. 
824 Mo. 461. 
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the invalidity of the assessment,the fact that no 
assessment had been made against defendant as 
owner,a failure to file the claim within the stat¬ 
utory period,®® and a failure to serve notice on 
him,®® Where an assessment may be levied against 
property and the- owner thereof personally, failure 
of the council to direct commissioners to assess the 
owners will not defeat personal liability for the as- 
sessment.®^ 

d. Parties 

An action to enforce personal liability for an assess¬ 
ment may be maintained In the name of the municipal 
corporation. 

An action to enforce personal liability for an as¬ 
sessment may be maintained in the name of the 
municipal corporation.®® 

e. Pleading 

The complaint or statement of claim must allege facts 
showing the personal liability of the defendant. 

The complaint®® or statement of claim^ must al¬ 


lege facts showing the personal liability of defend¬ 
ant, annexing a copy of the contract where the stat¬ 
ute requires it,® and must show a compliance with 
conditions precedent to suit,® except in so far as 
such allegations are rendered unnecessary by the 
statutory provisions with reference to the establish¬ 
ment of a prima facie case.^ Defendant must spe¬ 
cifically plead any affirmative defense.® 

Issues, proof, and vasriance. General rules as to 
issues, proof, and variance apply.® 

f. Evidence and Questions of Fact 

The general rules of evidence apply In an action to en¬ 
force personal liability for an assessment. Questions of 
fact are for the Jury to determine. 

The general rules of evidence apply in actions to 
enforce personal liability on improvement assess- 
ments,7 such as the general rules as to the burden 
of proof,® and the admissibility® and sufficiency^® 
of evidence. 


Tex.—^Phelps v. Thurber Brick Co., 
Oiv.App., 62 S.W.2d 696. 

Vattera laM not to ooiLStltnte de- 
fOBM 

MIcIl—O rosse lie Tp. v. New Tork 
Indemnity Co.. 245 N.W. 791, 260 
Mich. 643, 86 A.L.II. 776. 

Mo.—City of Webster Groves, to Uae 
of Liafayette South Side Bank of 
St. Louis, V. Reber, App., 226 S.W. 
77. 

Ohio.—^ty of Cincinnati v. Board 
of Education of City School Diet, 
of City of Cincinnati, 27 N.E.2d 
413, 63 Ohio App. 549, appeal dis¬ 
missed 81 N.B.2d 440. 187 Ohio St. 
668 . 

Tex.—Cox V. City of Balias, Civ. 
App., 152 S.W.2d 499—^Brewer v. 
Gray, Oiv.App., 103 S.W.2d 1003, 
error refused—^Davis v. Gray, Civ. 
App., 108 S.Wj3d 909—Gulf Bltu- 
lithic Co. V. Scanlon, Civ.App., 91 

S.W.2d 814, error refused, certio¬ 
rari denied Scanlon v. Gulf Bltu- 
lithlc Co., 67 S.Ct. 48, 299 U.S. 
682, 81 L.Bd. 429—Voffol v. Contra! 
Texas Securities Corporation, Civ. 
App., 62 S.W.2d 243. error refused. 

S3. Tex.—^Uvalde Bock Asphalt Co. 
V. Warren, 91 S.W.2d 321, 137 Tex. 
187, 104 A.L.R. 104:i—Thurber 

Brick Co. V. Johnson, Civ.App., 120 
S.W.2d 889, error dismissed. 

Sd, Pa.—^Youngwood v. Gay, 71 Pa- 
Super. 154. 

95b Pa.—^Youngwood v. Gay, supra. 
96b Pa.—^Youngwood v. Gay, supra. 
97. Pa.—^Franklin v. Hancock, 63 A. 
644. 204 Pa. 110. 

9B. Mo.—^Palmyra v. Morton, 25 Mo. 
698. 

Pa.—City of Philadelphia v. IDgolf, 
18 Pa.Di8t.&Co. 307. 


W.Va.—City of Moundsville v. 
Brown. 34 S.B.2d 321, 137 W.Va. 
602. 

99. Miss.—City of McComb v. Flow¬ 
ers, 125 So. 665, 156 Miss. 87. 

Tex.—^Thurber Brick Co. v. Johnson, 
Civ.App., 1'20 S.W.2d 839, error dis¬ 
missed. 

44 CJ. p 880 note 46. 

1. Pa.—StrasbuTg Borough v. Alex¬ 
ander, 13 Pa.Di8t. & Co. 166. 
Motion to strike 

Remedy where statement of claim 
for cost of curbing falls to set forth 
ordinance and method of ascertain¬ 
ing cost is by motion to stnki^ or 
for more specifle statement.—Stras- 
burg Borough v. Alexander, supra. 

SL Po.—Philadelphia v. DeHaven, 38 
Pa.Super. 641. 

Copy of contract is not reOLnlred 
whore claims have been reducud to 
liens.—City of Philadelphia v. Egolf, 
3 8 Pa.DiBL & Co. 307. 

3. Ind.—^Philadelphia, etc., R. Go. v. 

Shipley, 19 A. 1, 72 Md. 88. 

44 C.J. p 880 note 48. 

4L Mo.—^Edina v. Edina, ete.. School 
Dist., 267 S.W. 112. 305 Mo. 452, 86 
AL. R. 1532. 

44 C.J. p 880 note 49. 

5. Tex.—Shambaugh v. Anderson, 
Civ.App., 92 S.W. 630, orror dis¬ 
missed—Uvalde Rock Asphalt Co. 
V. Longham, Civ.App., 68 S.W.2d 
646. 

Invalidity of proceadlngB 

In suit by city to recover cost of 
constructing sidewalk, defendant 
must plead Invalidity in proceedings 
relating to construction of improve¬ 
ment and assessment.—City of Me- 
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Comb V. Flowers, 125 So. 565, 166 
Miss. 87. 

6. Yananea held not shown 

Tex.—^Vogel v. Central Texas Securi¬ 
ties Corporation, Civ.App., 62 S.W. 
i3d 243, error refused. 

7. Md.—Clemens v. Baltimore, 16 
Md. 208. 

44 C.J. p 880 note 60. 

8. Tex.—Shambaugh v. Anderson, 
Civ.App., 92 S.W.2d 630, error dis¬ 
missed—^Uvalde Rock Asphalt Co. 
V. Langheun, Civ.App., 68 S.W. 2d 
646. 

44 C.J. p 880 note 51. 

9. Mich.—Sault Ste. Marie v. Minne¬ 
apolis, etc., R. Co., 158 N.W. 164, 
192 Mich. 65. 

Tex.—Thurber Brick Co. v. Johnson, 
Civ.App., 120 S.W.2d 830, error dis¬ 
missed. 

44 C.J. p 880 note 62. 

la Evidence held sui&olent 

(1) Oonorally. 

Iowa.—Edwards, etc., Constr. Co. v. 
Jasper County, 00 N.W. 1006, 117 
Iowa 365, 94 Am.S.R. 301. 

Ohio.—City of Cincinnati v. Board of 
Education of City School Blst. of 
City of Cincinnati, 27 N.E Sd 413, 
63 Ohio App. 649, appeal dismissed 
31 N.E.2d 440, 137 Ohio St. 6G8. 
Tex—Myrick v. Central Texas Se¬ 
curities Corporation, Civ.App., 122 
S.W.2d 687. 

(2) To warrant personal Judgment. 
—^Martinez v. Southwest BituUthic 
Co., Clv-App., 119 S.W.2d 740. re¬ 
versed on other grounds Southwest 
BituUthic Co. V. Martinez, 143 S.W. 
dd 116, 135 Tex 347. 

Evidence held inanJILolent 

Tex—^Myrick v. Central Texas Se- 
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Questions of fact are for the jury to determine.ii 
g. Judgment 

A Judgment In an action to enforce personal liability 
for an assessment should be In proper form, supported 
by the pleadings, and In accordance with the findings. 

A judgment in an action to enforce personal lia¬ 
bility for an assessment should be in proper form, 
supported by the pleadings, and in accordance with 
the findings.^2 ^ joint judgment may not be en¬ 
tered where those named have different interests in 
the property,iS and a judgment against the owner 
cannot be revived against his grantee.^^ The judg¬ 
ment may cover future installments deferring exe¬ 
cution thereon until due.^^ 

Attorneys fees. The recovery of attorney’s fees 
may be authorized in a proper case.^® 

§ 1652. Liability of Property Owner in Quan¬ 
tum Meruit 

It hss been held that, where an assessment Is In¬ 


valid, a recovery In quantum meruit will not be allowed 
by the municipal corporation or contractor. 

It has been held that, where the assessment is in¬ 
valid, a recovery in quantum meruit will not be al¬ 
lowed by the municipal corporation^^ or contrac¬ 
tor.^® It has also been held, however, that such a 
recovery will be permitted where the improvement 
was imdertaken at the request of the property own¬ 
ers who later saw the work done in compliance with 
their request,or where the work is necessary and 
beneficial to them.®® A contractor cannot recover 
for the value of work done under a partially com¬ 
pleted contract where he sues on a special tax bill 
and on the theory of complete performance,®! and 
especially so where the ordinance and contract con¬ 
ditioned liability on the completion of the entire 
work.®® 


Gurltles Corporation, Civ.App, 122 
S.W.2d 687. 

11. Mich.—Grand Rapids v. Grand 
Trunk R. System, 182 N.W. 424, 
214 Mich. 1, 11. 

44 C.J. p 880 note 58. 

12. Tex.—Gulf Pavlngr Ca v. Lof- 
stedt. 188 S.W.2d 155, 144 Tex. 
1*7—Ui'alde Rock Asphalt Co. v. 
Langham, Civ.App.. 68 S.W.Sd 646. 

Jtidginent hold proper 
Ind.—^Englehart's Estate ▼. Larimer, 
5 N.R2d 304, 211 Ind. 218. 


13. Ky —Sutton v. Louisville. 5 
Dana 28. 

44 C J. p 880 note 54. 

14. Del.—Cheater ▼. Scott. 8 Del Co. 
153. 

1& N.T.—^Rochester v. Rochester R. 
Co., 96 N.T.S. 162. 109 App.Dlv. 638. 
modified on other grounds 79 N.E. 
1010. 187 N.Y. 216. 

10L La.—City Sav. Bank & Trust Co. 
V. Wilkinson. 115 So. 629. 165 La. 
385. 

Tex.—^Dalton ▼. Realty Trust Co., 
Civ.App., 18 S.W42d 898. 


17. Wash.—^Buckley v. Tacoma, 8T 
P. 441, 9 Wash. 263. 

44 C.J. P 881 note 68. 

18. Mo.—Galbreath ▼. Newton, 30 
Mo.App. 880. 

19. Alaska.—Nome v. Lang, 1 Alas¬ 
ka 698. 

2a La.—O’Connor v. Stewart, 19 La-. 
Ann. 127. 

44 C.J. p 881 note 71. 

21. Mo.—Heman v. Larkin, 88 S.W. 

1019, 108 Mo.App. 392. 

23, Mo.—Sedalla v. Abell, 76 S.W. 

497, 103 Mo.App. 431. 

44 C.J. p 881 note 73. 


1528 



INDEX TO 

MUNICIPAL CORPORATIONS 

See Volume Containing End of Text 
For Complete Index 

Bim oir Volumes 


1529 













